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Youl  v.  Harbottle,  Peake,  Cas.  49 21  Wend.  615 

Young  r.  Black,  7  Cranch,  565.  569 21  Wend.  456 

Young  17.  Hockley,  2  Wils.  346 21  Wend.  505 

Young  t\  Hosmer,  11  Mass.  89 

17  Wend.  547;  20  Wend.  336 

Young  v.  King,  3  T.  R.98 17  Wend.  230 

Young  r.  Munby,  4  Maule  &  S.  183 19  Wend.  214 

Young  r.  Rudd.  Carth.  347 19  Wend.  411 

York  &  Jersey  S.  Ferry  Co.  v.  Jersey 

Co.,  1  Hopk.  Ch.  469 18  Wend.  593 

Yorke  v.  Grenaugh,  2  Ld.  Raym.  868..  19  Wend.  464 

Z. 

Zachary  v.  Shepherd,  2  T.  R.  781  ..  ..17  Wend.  413 
Zoueh  t7.  Parsons,  3  Burr.  1794.  1805.17  Wend.  180, 132 
Zouchr.  Willingale,  1  H.B1.311 19  Wend.  395 


ACTS  OF  LEGISLATURE  CITED. 


Act  of  Feb.  16.  1771 20  Wend.  428 

Act  of  March.  1771.  sec.  1 17  Wend.  350 

Act  of  March,  1772,   Van  Scbaick's  ed. 

-••I  17  Wend.  582 

Act  of  March  1,1787 17  Wend.  350 

Act  of  Feb.  1788. 20  Wend.  427 

Act  of  March  «.  1798 17  Wend.  350 

Act  of  Feb.  23.  1798 17  Wend.  350 

Act  of  April  7.  1808.  §ec.  2 17  Wend,  aw 

Acts  of  1809  &  1S10 17  Wend.  MS 

Act  of  March  8.  1817.  sec*.  1,  2,  4,  6 17  Wend.  350 


Act  of  April  23,  1823 18  Wend.  607 

Act  of  April   9.1824 17  Wend.  654 

Act  of  1824,  p.  296,  sec.  38 17  Wend.  507 

Act  of  April  20.  1825 18  Wend.  607 

Actof  April   3,1827 17  Wend.  654 

Act  of  1830,  sees.  1-4 17  Wend.  551;  20  Wend.    11 

Act  of  1S30,  sec.  30 17  Wend.  658 

Act  of  1831 19  Wend.    12 

Act  of  1833.  sec.  16. ..  ...17  Wend.  495,  667 

Act  of  April  30,  1833 17  Wend.  651 

Act  of  1834.  sec.  40. ..  . .  17  Weud.  667 


LAWS  OF  N.    T.   CITED. 


Laws  1801.p.838,8ec.  15,  W.&  8.  ed....  17  Wend.  321  | 

Laws  of  1801, 1  W.  *S.  ed.464 17  Wc-nd.  53H 

Laws  Of  1801.  p.  4C9-475 21  W.-nd.  27:, 

Laws  of  1*U.  P.  128 20  \V,.IK|.  :n:. 

Laws  of  1>1.V  p.  1M.  sees.  8,  4 17  Wend.  236 

Laws  of  1816.  p.  83 20  W«-nd.  Hu' 

Laws  of  1817,  p.  32.  sec.  3 20  W, -ml.  117 

Lanaof  1817.  ch.  ftC,  sec.  8.. is  w.-nd.   :t: 

Laws  of  1817.  p.  288 WWen.l   K.I 

Laws  of  1818.  p.  198.  sec.  2 19  Wend.  653,  678.  695 

Laws  of  1818.  p.  201 19  wv.i.l  .;-u 

Laws  of  1818,  p  278.  sees.  1,  2 in  w,.n.l.  v.i 

Laws  of  1818,  p.  298 IS  W.-nd.  tiln 

Laws  of  1819.  p.5,  ch.6 17  Wend.  236 


Laws  of  1819.  p. 
Laws  of  I-  •».  p. 
Laws  of  l--.ii.  i> 
Laws  of  1820.  p. 
Laws  of  1823.  p. 
Laws  of  April  5, 
Laws  of  1/431,  p. 
Laws  of  1823,  p. 
LHWS  of  ls£t,  |>. 
Law*  of  1K23,  p. 
Law*  of  1824,  p. 
Laws  of  I  -  'Jk  p. 
Lawn  of  1K24,  p. 
Laws  of  1K24,  p. 


74,  sec.  1 19  Wend.  46T 

1«7 20  Wend.  55K 

176 17  Wend.  46U 

178,  8«>C.  7 19  Wend.  555. 

62.  sees.  1.  2 19  Wend.  381 

1S23,  p.  128. . .  . .  18  Wend.  659 

130 18  Wend.  660 

181,  sec.  12...  ..  18  Wend.  860 

890 18  Wend.  607 

:«5,  sec.  14 18  Wend.  607 

225  17  Wend.  654 

2W,  sec.  38 17  Wend.    6l> 

804 17  Wend.  314 

322,  ch. 861 19Wend.382 
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Laws  of  1834,  p.  380  wn 

IAWS  of  1825    D  400  .................  18  wend. 

lS£$SR  £S  .......  20  Wend.  231;  21  Wend 

Laws  of  1826,  p.  387,  sec.  6  ..............  19  \Vend. 

Laws  of  1827,  p.  135  .....................  17  JJ  end. 

Laws  of  1827,  p.  145.  sees.  47.  48  .........  20  Wend. 

Laws  of  1827,  p.  148.  sec.  61  .............  20}}  end. 

Laws  of  Dec.  10.  1828,  sec.  1.  No.  115.  .  17  }V  end. 


Laws  of  1828.  p.  183 

Laws  of  1830,  p.  18,  sec.  1 

Laws  of  1830.  p.  208 

Laws  of  1830,  p.  265  .....................  19  AN  end. 

Laws  of  1830.  p.  357,  oh.  295  .............  17  Wend, 

Laws  of  1831.  p.  232,  sec.  15  ..........     .  21  Wend. 

Laws  of  1831,  p.  396  .......  17  Wend.  32  ;  18  Wend. 

Laws  of  1831.  p.  403,  sec.  33  .............  20  Wend. 

Laws  of  1831,  p.  404,  sec.  34  .............  18  \\  end. 

Laws  of  1831,  p.  404,  sec.  35  ..........  20  Wend.  146, 

Laws  of  1831,  p.  404,  sees.  34,  35  ........  18  Wend. 

Laws  of  1831,  p.  404.  sec.  135  ............  21  Wend. 

Laws  of  1831,  p.  405,  sec.  39  .............  20  Wend. 

Laws  of  1832,  p.  181  .....................  17  Wend. 

Laws  of  1832,  p.  188  ..................  18  Wend.  554, 

Laws  of  1832,  p.  189,  sec.  6,  sub.  3  .......  19  Wend. 

Laws  of  1832,  p.  191  ........  .  ............  21  Wend. 

Laws  of  1832,  p.  292,  sec.  6  .............  17  V  end. 

Laws  of  1832,  p.  489.  .  .18  Wend.  548  ;  19  Wend.  24, 
IAWS  of  1832.  p.  489.  sees.  1.  2.  4  .....  29  Wend.  114. 

Laws  of  1832,  p.  490.  sec.  10  .............  20  Wend. 

Laws  of  1833,  seas.  56,  p.  20,  cb.  17,  sec.  5  19  Wend. 


CITATIONS. 


37    Laws  of  1833,  p.  192,  sec.  4 21  Wend.  275 

661    Laws  of  1833,  p.  296,  sec.  6 17  Wend.  363 

.61    Lawsof  1833,  p.305 18  Wend.  6(?0 

139    Laws  of  1833,  p.  395 20  Wend.  610 

654    Lawsof  1833.  p.395.sec.3 19  Wend.  120 

97    Laws  of  1833,  p.  395,  sec.  5 19  Wend.   98 

97    Lawsof  1833,  p.395,  sec.  8 

558  20  Wend.  195;  21  Wend.  119 

661    Lawsof  1833,  p.  402 17  Wend.  495:  19  Wend.  515 

120    Laws  of  1833.  p.  714,722 19  Wend.  664, 666 

634  I  Laws  of  1833.  p.  722-724 19  Wend.  667 

115  i  Laws  of  1833,  p.  748,  938 ..  19  Wend.  673 

175  i  Laws  of  1834,  p.  82,  sec.  1 17  Wend.  213 

299    Lawsof  1834.  p.  114,  sec.  66 20Wend.   97 

645    Laws  of  1834,  p.  116,  sec.  72 20  Wend.   97 

146    Laws  of  1835,  p.  36 18  Wend.  541 

582    Lawsof  1835,  p.  37,  164 17  Wend.  175 

185    Laws  of  1835,  p.  152 21  Wend.   12 

614  Laws  of  April  23, 1835,  p.  152,  sec.  1....  19  Wend.  384 

271    Laws  of  1835,  p.  172 18  Wend.  661 

148  Laws  of  1835,  p.  248. .  .18  Wend.  548 ;  19  Wend.  24, 119 

552    Laws  of  1835,  p.  248.  sec.  2 :.. 19  Wend.  126.  643 

680    Laws  of  1835,  p.  249,  sec.  4 18Wend.562 

618    Lawsof  1836,  p.  5 18  Wend.  646 

218    Laws  of  1836,  p.  27,  sees.  5,  9 18  Wend.  646 

363    Laws  of  1836.  p.  46.  sec.  14 ..19  Wend.  636 

119    Laws  of  1836,  p.  315,  sec.  3 19  Wend.  636 

643    Lawsof  1836,,  p.  738,  sec.  2 19  Wend.    64 

674    Lawsof  1837,  p.  72 20  Wend.  674 

221    Lawsof  1838,  p.  328 21  Wend.  575 


HE  VISED    LAWS   CITED 


IR  L  74  18  Wend.  240,  248 

1  R.  L.  74,"  sec.  4 

18  Wend.  252 ;   19  Wend.  415 ;  21  Wend.  496 

1  R/L.  75.  sec.  2 18  Wend.  383;  20  Wend.   30 

1  H.  L.  92,  sees.  4,8 18  Wend.  584 

1  R.  L.  108,  sec.  4 21  W«id.  250 

1  R.  L.  108, 109,  sees.  5.  6 18  Wend.  602 

IR.  L.130...  20  Wend.  178 

1  R.  L.  144.  sec.  5 18  Wend.  601 

1  R.  L.  157,  sees.  1,  23 21  Wend.  319 

IR.  L.  172-174 20  Wend.  221 

1  R.  L.  181, 182,  183 17  Wend.   47 

IR.  L.  184.  sec.  1 17  Wend. 313 

1  R.  L.  186,  sec.  6 17  Wend.  236 

1  R.  L.  223.  224.  sees.  20, 21 20  Wend.  245 

1  H.  L.228 21  Wend.  299 

IR.  L.231 18  Wend.    39 

IR.  L.  245 21  Wend.  299 

1  R.  L.306...  - 19  Wend.  406 

IR.  L.3I6,  sec.  21 17  Wend.  77;  21  Wend.  432 

1  R.  L.  323,  324,  sec.  20 20  Wend.  246.  250 

1  R.  L.  324,  sec.  6 17  Wend.  318 

1  R.  L.  324,  sec.  21 20  Wend.  247 

1  R.  L.  347,  sec.  2 19  Wend.  110 

1  R.  L.  347,  sec.  19 18  Wend.  587 

1  R.  L.  363,  364,  sees.  1,  2 17  Wend.  152 

1  R.  L.371 20  Wend.  426 

1  R.  L.  405,  sec.  9 21  Wend.  312 

lR.L.416,sec.  2 18  Wend.  564 

1  R.  L.  418,  sees.  1,4,  5 21  Wend.  226 

1  R.  L.  423,  sec.  13 21  Wend.    89 

1  R.  L.  437.  sec.  13 19  Wend.  555 

1  R.  L.  438,  sec.  17 19  Wend.  555 

1  R:L.  444,  sees.  1,  3, 15 19  Wend.  380 

1  R.  L.  460 17  Wend.  558 

1  R.  L.  466,  sec,  12 17  Wend.  558 

1  R.  L.  500,  sec.  1 17  Wend.  678;  18  Wend.  623 

1  R.  L.  501,  sec.  19 18  Wend.  455 


1  R.  L.  503,  sec.  1 20  Wend.  142 

IR.  L.515,  sec.l.... 21  Wend.  675 

1  R.  L.  516.  sec.  2 19  Wend.  110 

1  R.  L.518.  sec.  6 19  Wend.  107. 108 

1  R.  L.  518,  sec.  13 19  Wend.  108 

1  R.  L.  519,  sec.  9 18  Wend.  602 

1  R.  L.  519,  sec.  10 20  Wend.  601 

1  R.  L.  520 21  Wend.  157 

1  R.  L.  541,  sec.  20 21  Wend.  432 

IR.  L.  595 20  Wend.  116 

2R.  L.  3,  sec.  1 18  Wend.  588 

2  R.  L.  133,  sec.  17 18  Wend.  228 

2  R.  L.  141, 142,  sec.  3 17  Wend.  325 

2  R.  L.  172,  sec.  46 17  Wend,  538 

2R.  L.  191 20  Wend.  129 

2  R.  L.  193,  sec.5 20  Wend.  134 

2R.L.217 ISWend.   35 

2  R.  L.  277.  sec.  24 20  Wend.  116 

2R.  L.  304 20  Wend.  129 

2  R.  L.  307,  sec.  8 20  Wend.  133. 134 

2R.  L.  310 20  Wend.  130 

2R.  L.368 17  Wend.  289 

2  R.  L,  368,  sec.  81 21  Wend.  371 

2  R.  L.  368,  sees.  81,  83 17  Wend.  296 

2  R.  L.  381,  sees.  105, 106 19  Wend.  461 

2  R.  L.  381.  sees.  123, 124,  127,048 19  Wend.  461 

2  R.  L.  381,  sees.  123, 128, 135, 137 19  Wend.  462 

2R.  L.  408 19  Wend.  666 

2  R.  L.  408,  409,  sec.  177 19  Wend.  667 

2  R.  L.  409,  sec.  178 18  Wend.  36 ;  19  Wend.  652 

2R.  L.  410 19  Wend.  652 

i  2  R.  L.  413.  414 20  Wend.  620 

2R.  L.  414.... 19  Wend.  675 

:  2  R.  L.  417,  sec.  177 19  Wend.  683 

I  2  R.  L.  417,  sec.  178 19  Wend.  682,  683 

2  R.  L.417,  sec.  182 19  Wend.  682 

2R.  L.  417,  sees.  185, 189 19  Wend.  682 

I  2  R.L.  418,  sec.  183...  ..ISWend.   36 


REVISED   STATUTES    CIT^ED. 


1  R.  8.  87.  2ded 12  Wend.  576 

1  R.  S.  93,  sec.  12.  2d  ed 12  Wend.  577 

1  R.  S.  104,  sec.  6 17  Wend,  252 

1  R.  S.  108,  sec.  15 19  Wend.   32  i 

1  R.  S.  Ill,  sec.  37.  sub.  4 21  Wend.  577  I 

1  R.  S.  117,  sec.  9 19  Wend.   37 

IR.  8. 117.  sec.  10 20  Wend.    15 

1  R.  8.118,  sec.  17 20  Wend.   13 

IR.  8.119.  sec.  21 20  Wend.    15  | 

1  R.  S.  121.  sec.  33 19  Wend.   29 

IR.  S.  122,  sec.  33,  sub.  5 19  Wend.   29  ( 

1  R.  S.  122,  sec.  34 20  Wend.    16  | 

1  R.  S.  136.  sec.  5 17  Wend.  495 

1  R.  8.137,  sec.  35 17  Wend.  523 

1  R.  S.  138,  sec.  51 20  Wend.    14! 

1  R.  S.  180,  sees.  10, 11 17  Wend.  314  i 
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1  R.  S.  182.  sec.  1...  ..  17  Wend.  314 

IR.  8.198,  sec.  4 17  Wend.  3U 

1  R.  8.199 17  Wend.  315 

1  R.  S.  208,  sec.  32 ..  17  Wend.  252 

1  R.  S.  221,  2d  ed.,  sees.  116, 117 17  Wend.  252 

1  R.  S.  225,  art.  3 .    17  Wend.  303 

1  R.  S.  236,  237,  sees.  59-62 18  Wend.  651 

1  R.  S.  248.  sec.  154 19  Wend.  400 

1  R.  8.308,  sec.  48,  2ded...  .    19  Wend.   69 

1  R.  S.  330,  358,  2d  ed ..  21  Wend.  578 

I  R.  S.  332,  sec.  4 21  Wend.  181 

1  R.  S.  342,  sees.  11, 12 17  Wend.  523 

I  R.  8.  347,  sees.  30-36 17  Wend.  83:  18  Wend.  516 

1  R.  S.  351.  sec.  21 18  Wend.  233 

IR.  8.353 ISWend.  228 

1  R.  8.353,  sec.  30 17  Wend.  322 


CITATIONS. 


1  R.  S.  353,  sees.  33,  39 18  Wend.  233 

1  R.  8.  354,  sec. 36         18  Wend.  224 

1  R.  8.  354,  sec.  37 18  Wend.  228 

1  R  8.379,  sec.  73 20  Wend.  235 

1R.S.  383,  sec.82 19  Wend.   33 

1  R.  8.387,  sec.3 18  Wend.  620 

1  R.  S.  387,  sees.  4,  7 18  Wend.  821 

1R.  8.  416,  417,  sees.  11, 12, 14....    18  Wend.  607 

1  R.  S.  417,  sec.  13 18  Wend.  607 

1  R.  S.  416,  sec.  9 18  Wend.  607 

1  R.  S.  430,  sec.  29 17  Wend.  297,  302 

1  R.  S.  454,  sees.  16,  21 18  Wend.  541 

1  R.  S.  460.  sec.  36 18  Wend.  540 

1  R.  S.  477,  sees.  57.  61,  75 17  Wend.  438 

1  R.  S.  478.  sec.  98,  2d  ed  21  Wend.  307 

1  R.  S.  512,  art.  4 ...  19  Wend.  103 

1R.  8.512.  sees.  57-70 19  Wend.  103,  104 

1  R.  S.  514,  sec.  62 20  Wend.  188 

1  R.  S.517,  2ded 19  Wend.  375;  20  Wend.  117 

1  R.  S.  518,  sees.  87,  88 20  Wend.  187 

1  R.  S.  519,  sec.  91 20  Wend.  188 

1  R.  8.520,  sec.  129,  2d  ed 21  Wend.  218 

1  R.  S.  521,  522,  sees.  103-108 17  Wend.    10 

1  R.  S.  521.  sec.  104 20  Wend.  117 

1  R.  S.  536.eec.l-.. 17  Wend.  329 

1  R.  S.  541.  sec.  31 17  Wend.  329 

1  R.  S.  546,  sec.  61  17  Wend.  329 

1  R.  S.  554,  sec.  105 17  Wend.  329 

1  R.  S.  555,  sees.  112. 113-116 17  Wend.  337 

1  R.  S.  559,  sec.  128 17  Wend.  329 

1  R.  S.  562 17  Wend.  329 

IK.  S.  580      21Wend.299 

1  R.  S.  584,  sec.  16 18  Wend.   67 

1  R.  8.  601,  sec.  1 19  Wend.   45 

1  R.  S.  603,  sec.  6 19  Wend.  38,  44.  45 

R.  S.  603,  sec.  17 19  Wend.   38 

R.  S.  603,  sec.  5 19  Wend.  638 

R  8.604,  sec.  7       19  Wend.  636 

R.  S.  605,  sec.  5,  2d  ed 19  Wend.  140 

R.  S.  605,  sec.  6, 2d  ed  19  Wend.  146 

R.  S.  605,  sec.  7.2d  ed 19  Wend.  139 

R.  S.  611.  sec.  33 17  Wend.   89 

R.  S.  612-717, 1st  ed 17  Wend.   87 

R.  S.  621-712,  2d  ed    17  Wend.   87 

R.  S.  624,  sees.  8-10 21  Wend.  182 

R.  S.  638,  sec.  72 19  Wend.   51 

R.  8.  640,  656  19  Wend.  406 

R.  8.  640,  641,  2d  ed..  sees.  1  and  3 17  Wend.  354 

R.  8.  64f  sec.  13,  sub.  1  19  Wend.  155 

R.  8.  647.  sec.  13,  sub.  5 19  Wend.  156 

R.  S.  647.  sec.  28 19  Wend.  156 

R.  S.  650,  sec.  39 19  Wend.  156 

_  R.  8.  652.  sec.  51 19  Wend.  408 

1  R.  8.  654,  sec.  69 19  Wend.  408 

1  R.  8.  675,  sec.  68 19  Wend.  546 

1  R.  8.  675,  sec.  70 21  Wend.  554 

1  R.  8.  876.  sec.  73.... 17  Wend.  212,  213 :  21  Wend.  554 

1  R.  8.  680.  sec.  15 19  Wend.  363 

1  R.  8.  680.  sec.  19,  2d  ed 19  Wend.   51 

1R.  8.  688,  sec. 6....  19  Wend.  348 

1  R.  8.  696,860.1.... 19  Wend.  400 

1  R.  8.  698.  sees.  1,2,3 18  Wend.  SO 

1  R.  S.  70S,  sec.  6    20  Wend.  399 

1  R.  8. 712,  sec.  6 17  Wend.  173 

1  R.  8.  715,716,  2ded    21  Wend.   61 

1  K.  S.  716,  sec.  17.2ded 21  Wend.  62 

1  K.  S.  713.  sec.  1 ....  17  Wend.  3 13 

1  1C.  S.  718,  sec.  5 17  Wend.  78:  1»  Wend.  308 

1  K.  S.  718,  sec.  6  ...  17  Wend.   78 

1  K.  S.  718,  sec.  17 18  Wend.  315 

1  It.  S.  719.  sec.  7  19  Wend.  308 

1  It.  S.  720.  1st  ed 20  Wend,  su 

l  it.  s.  722,  sec.  47.  49 is  \\Vml.  ;»i:>.  :wi 

1  R.S.  723,sec.  15 18Wend.267 

1  K.  S.  72.J,  sec.  17 18  Wend.  2av  2»i*.  27 N 

1  It.  S.  723,  sec.  128        18  \Vewl.  27 s 

1  It   S.  724,  sec.  68,2dcd 21  Wend.  485 

1  It.  S.  726.  sec.87 18  Wend.  :m 

I  It.  S.  727.  eeo.47 lfW«od.M 

1  It  S.  727.  sees.  47.  49.58 18  Wend .  27* 

1  K.  S.  727.  «ec.  W 18Wi-nd.:u« 

1  R.  8.  728,  tec.  47  21  Wend.  149 

I  It.  S.  728,  sec.  55 18  Wend.  2M 

728,  sec.  108  521  w.-iid.  4.T, 

1  It.  S.  728.  sec.  58 18  Wend.  2K7 

I  it  s.7;».sec.l» I*  \\VM.I.  :ji:, 

I  it  s  ~CJ.  socs.  77,  78 18  Wend.  287 

I  it  s.7:ti.sec.2 21  Wend.   «2 

1  It.  S.  7:«.  sec.  87 18  Wi-nd.270 

I  It.  s  ::«.  jwcs.  87.  88 18  Wend.  288 

1  It.  S.  7*1,  soc.  92 IK  \\Vn.l.  :r.(t 

lit  .s  :u.ue<j.98    tOWend.  5K7 

I  It   <.  7:»l.  we.  123 I 

1  It.  S.  ~J7  sec.  7, 2d  ed 10  Wend.  894 

1  R.  S.  738.  sec.  139 19  Wend.  521 


1  R.  S.  738,  sec.  140 19  Wend.  130 

1  R.  S.  739,  sees.  23,  24,  2d  ed 17  Wend.  146, 152 

1R.  8.739,  sec.  147 21  Wend.   99 

1  R.  S.  740,  sec.  2 18  Wend.  210,  316 

1  R.  744,  sec.  1 81  Wend.  338 

1R.  8.745,  sec.  7 17  Wend.  467,  47* 

1  R.  S.  746,  sec.  13 17  Wend.   37 

1R.8.747 17Wend.l52 

1  R.  S.  748.  sec.  2 18  Wend.  265,  287 ;  19  Wend.  113 

1  R.  S.  752,  sec.  8 21  Wend.  130 

1  R.  S.  754,  sec.22 21  Wend.  130 

1  R.  S.  756.  sec.  1 17  Wend.    31 

1  R.  S.  756.  sec.  4  17  Wend.  340 

1  R.  S,  758,  sec.  10 17  Wend.  128.  543 

R.  S.  759,  sec.  16 17  Wend.  113 

R.  8.760,  2ded        17  Wend.  283 

R.  S.  760,  sec.  2.  2d  ed 21  Wend.  105 

R.  S.  765,  sec.  1 21  Wend.  672 

R.  S.  768,  sec.  6 17  Wend.  510 

R.  8.768,  sec.  7 17  Wend.  510 

1  R.  S.  768.  sec.  8 17  Wend.  510 

1  R- S.  773,  sees.  1.  2 20  Wend.  567.  568 

1  R.  S.  795,  sees.  21.  22 21  Wend.  671 

1  R.  S.  new  ed.  807 17  Wend.  549 

2R.  S.  2.  sec.5 20  Wend.  479 

2R.  8.3 21  Wend.  317 

2R.  8.3,  sees.  1,3 21  Wend.  318 

2R.  S.  3,  sec.  5 18  Wend.  614 

2  R.  S.  4,  sec.  71      19  Wend.  486 

2  R.  S.  13,  sees.  6,  7,  22,  42,  43,  2d  ed 21  Wend.  433 

2  R.  S.  14.  sec.  70 21  Wend.  319 

2  R.  S.  15,  sees.  17,  22  21  Wend.  434 

2  R.  8.16,  sec.3 17  Wend.  482 

2  R.  S.  16,  sec.  22,  2d  ed 21  Wend.  432,  433 

2  R.  S.  22,  sec.  22 17  Wend.  558 

2  R.  S.  23,  sees.  30,  32 19  Wend.  151 

2  R.  S.  24,  sec.  6 20  Wend.  421 

2  R.  S.  24.  sec.  6.  sub.  4,  2d  ed 20  Wend.  654 

2  R.  S.  24,  sees.  42,  45,  49 20  Wend.  421 

2  R.  S.  31.  sees.  1,  3 20  Wend.  237 

2  R.  S.  41,  sees.  6,  7.... 21  Wend.  317 

2  R.  S.  45,  sees.  19,25 18  Wend.  647 

2  R.  S.  47,  sec.  55,  2d  ed 21  Wend.  43S 

2  R.  S.  48,  sees.  61-«5,  2ded 20  Wend.  248 

2  R.  S.  52,  sec.  1 19  Wend.  650> 

2R.  S  63,  sees.  24.  40    18  Wend.  286- 

2  R.  S.  69,  sec.  8,  2d  ed  .  -.19  Wend.  393 ;  21  Wend.  492 

2  R.  S.  69,  sees.  8,  9, 2d  ed 20  Wend  258 

2  R.  S.  70,  sec.  3 20  Wend.  64,  436 

2  R.  S.  70.  sec.  5,  2d  ed 30  Wend.  522 

2  R.  S.  70,  sees.  5,  6 19  Wend.  184 

2R.  8.70,  71,  sees.  5,  9    20  Wend.    19 

2R.  8.  71,  sees.  9. 11.  2ded 20  Wend.   18 

2  R.  S.  72,  sec.  4 19  Wend.  184 

2  R.  S.  72.  sec.  22.      17  Wend.  77:  21  Wend.  448 

2  R.  S.  73.  sees.  23.  24-17  Wend.  198;  19  Wend.  381,  382 

2  R.  S.  87,  sec.  27 17  Wend.  560;  18  Wend.  667 

2R.  8.  87,  sees.  28,  30 17  Wend.  56O 

2  R.  S.  88,  sec.  31    18  Wend.  667 

2R.  8.88,  sees.  32, 84 17  Wend.  560 

2  R.  S.  88,  sees.  36, 41 18  Wend.  532 

2  R.  S.  92,  sec.  52 18  Wend.  66» 

2R.  8.  98.  sec.  28 18  Wend.  352 

2  R.  8. 116,  sees.  19-28  .17  Wend.  560. 561;  18  Wend.  «6» 

2R.S.  116,  secs.31,36 17  Wend.  561 

2  R.  S.  128,  2d  ed 19  Wend.  61* 

2  K.  S.  135.sec.  1, 2ded      17  Wend- 484 

-'  R.  S.  1.35.  sec.  1.  sub.  1.  2d  ed.... 17  Wend.  325 

2  R.  8. 135,  sec.  5,  sub.  2,  2d  ed  19  Wend.  201 

2  It.  S.  138 20  Wend.  542 

2  R.  S.  138.  sec.  4 19  Wend.  552 

2  R.  S.  138,  sec.  5 17  Wend. 

56;  19  Wend.  515;  20  Wend.  520;  21  Wend.  118 

2R.8.137 20Wend.543 

2  R.  S.  137,  sec.  1 19  Wend.  295:  20  Wend.  38,  520 

2  R.  8.  137.  sec.  4  18  Wend.  394;  19  Wend.  443 

2  R.  8. 145.  146. 147.  art.  3,4  19  Wend.  19 

2  R.  S.  148.  sec.  1.  2d  ed 19  Wend.  221 

-•  it  s.  it-.  U9,aeoa  US,  8 i1.'  \\VM.I.  i~ 

2R.S.1.10  17Wend.  78 

2  R.  8. 150.  sec.  1 19  Wend.  18 

lfL8.ia8.seo.SO....  19Wend.30x 

2  R.  8.  158.  see.  4.  sub.  2 19  Wend.  375 

2  It.  S.  1«2 18  Wend.  .V« 

2  It .  S.  Irt5.  sec.  119.  2d  ed 21  Wend.  4 V> 

2  R.  8.  168,  sees.  59,  60.  61,  62.  63.  2d  ed  . 

19  Wend.  375.  376;  20  Wend.  97 

2R.  8.  175.  sec.  110.  Sded 21  Wend.  30« 

2  R.  8. 178,  179.  sees.  134. 135. 2d.ed.  ..  21  Wend.  64» 

2R.  8.  182.  sec.  98 17  Wend.  677 

S  R.  8.  MB,  MOB.  98. 101  20  Wend.  417 

2  R.  8.  185.  sec.  181,2d  ed.  20  Wend.  209;  21  Wend.  30* 

2R.  8.  187.  11.  2 20  Wend.  601 

2  K.  8.  1»7.  sees.  4.  5 IB  Wend.  W> 

2  R.  8.  197.  sees.  5,  12 17  Wend.  445 
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CITATIONS. 


«  R.  S.  199,  sec.  21 20  Wend.  683, 

2  R.  S.  199.  sec.  23 18  Wend. 

2  R.  S.  202,  sees.  293,  294 20  Wend. 

3,  R.  S,  204,  sec.  2,2d  ed 21  Wend. 

2  R.  S.  2H6.  sec.  1 17  Weud. 

2R.  8.  208,  sec.  1--  18  Wend. 

3,  R.  S.  208,  sec.  5 19  Wend. 

2  R.  8.212       20  Wend. 

2  R.  S.  212,  sec.  46,  2d  ed 21  Wend. 

2  R.  8.  214.  sec.  60,  2d  ed 19  Wend. 

2  R.  S.  225,  sec.  1 18  Wend. 

2  R.  S.  235.  sec.  2,  sub.  4 18  Wend. 

2  R.  S.  225,  sec.  3,  sub.  2 18  Wend. 

2R.  S.  226,  sec.  4.  sub.  3 18  Wend. 

2  R.  S.  228,  sees.  14, 16 17  Wend. 

2  R.  S.  230.  sec.  26 20  Wend.  147, 

2  R.  S.  230,  sec.  4, 2d  ed 21  Wend.  481, 

2  R.  S.  230,  sees.  26.  28 20  Wend. 

2  H.  S.  230,  sec.  29 21  Wend. 

2  R.  S.  230.  sec.  30 20  Wend. 

2  R.  S.  231,  sec.  5.  2d  ed 19  Wend. 

2  R.  S.  231.  sec.  32 20  Wend. 

2  R.  S.  234,  sec.  50,  sub.  8 19  Wend. 

2  R.  S.  235,  sec.  37 21  Wend. 

2  R.  S.  23«,  sec.  57, 2d  ed 21  Wend. 

2  R.  S.  237,  sec.  37,  2d  ed 21  Wend. 

2  R.  8.  237.  sec.  63 18  Wend. 

2  R.  S.  237,  sec.  64 19  Wend. 

2  R.  S.  239,  2d  ed.  sees.  6,  7,  8 19  Wend. 

2  R.  S.  246,  sees.  119. 124, 126 19  Wend. 

2  R.  S.  247,  sec.  122 19  Wend. 

2  R.  S.  247.  sec.  124 19  Wend. 

2  H.  S.  249,  sec.  134   21  Wend. 

2  H.  S.  249,  sec.  135 21  Wend. 

2  R.  S.  254.  sec.  169 19  Wend. 

2  R.  S.  255,  sec.  170  18  Wend. 

2  R-  S.  255,  sees.  171, 175, 178 18  Wend. 

2  R.  S.  256,  sees.  173,176 18  Wend. 

2  R.  S.  256,  sec.  177     17  Wend. 

2  R.  S.  257,  sec.  181 18  Wend.  143, 

2  R.  S.  257.  sec.  184 19  Wend. 

2  R.  S.  258,  sec.  171 18  Wend. 

2  R.  S.  258,  sec.  186 18  Wend. 

2  R.  S.  258,  sees.  187,  188 18  Wend. 

2  R.  S.  259,  sec.  189 18  Wend.  582 :  20  Wend. 

2  R.  S.  259.  sees.  192, 193. ...  18  Wend. 

2  R.  S.  259,  sec.  204 20  Wend. 

2  R.  S.  2tt.»,  sec.  214  17  Wend. 

2  R.  S.  267.  sec.  27 20  Wend. 

2  R.  S.  267,  sec.  232     .  20  Wend. 

^R.  8.209,  sec.  1,  sub.  3 19  Wend. 

2R.  S.276,2ded 19  Wend. 

2  R.  S.  277,  sec.  8  19  Wend. 

2  R.  S.  277.  sec.  28,  2d  ed 17  Wend. 

2  R.  8.  279,  sees.  37.  38,  39 21  Wend. 

3R.  8.282,  sec.  Z,2ded.. 21  Wend. 

2  R.  S.  282,  sees.  35,  37 19  Wend. 

2  R.  S.  286,  sec.  59 21  Wend. 

2  R.  S.  290,  sec.  20 18  Wend. 

2  R.  S.  290,  sec.  22 21  Wend. 

2R.  8.293 20  Wend. 

2  R.  S.  294,  sees.  10, 11 18  Wend. 

2  R.  S.  295.  art.  2,  sec.  18    17  Wend. 

2  R.  S.  296,  sec.  21 ...    21  Wend. 

2  R.  S.  296,  sec.  22 19  Wend.  2H3, 

2  R.  S.  2»7,  sec.  28 17  Wend. 

2  R- S.  300.  sees.  5,  6.  2d  ed 21  Wend. 

•>  H.  S.  ;{oe,  sec.  45 17  Wend  313, 

2  H.  S.  301,  sees.  10, 11,  12,  2d  ed 21  Wend. 

2R.S.804,305         20Wend. 

2  R.  S.  304,  sees.  3,  9, 10,  30 19  Wend. 

2  R.  8.  304,  sec.  9 17  Wend. 

2  R.  S.  304,  sec.  34.  2d  ed 17  Wend. 

2  R.  S.  306.  sees.  48.  49 21  Wend. 

2  R.  S.  307,  sees.  28,  29 21  Wend. 

2R.  S.  308 19  Wend. 

2  R.  S.  308.  sees.  2,  3.  2d  ed 19  Wend. 

2R.  f».  aOS,  sec.  4.  2d  ed 18  Wend. 

2  R.  S.  309.  sec.  36 19  Wend. 

2  R.  S.  309,  sec.  36-38 18  Wend. 

2  R.  S.  310,  sees.  7,  8,  9. 14 18  Wend. 

gR.  S.  310.  sees.  43. 45 18  Wend. 

2  R.  S.  310,  311,  sees.  43-53 18  Wend. 

2  R.  S.  317.  320.  sees.  1.  16 .  19  Wend. 

2  R.  S.  322,  sec.  30 21  Wend. 

2  R  S.  323,  sec.  38 19  Wend. 

2  R.  S.  326.  sec.  85,  sub.  2,  2d  ed 17  Wend. 

2  R.  S.  328,  sec.  99, 2d  ed 19  Wend. 

2  R.  S.  330,  2d  ed 17  Wend. 

2  R.  S.  332.  sees.  3,  4 17  Wend. 

2  R.  S.  342.  2d  ed.  sees.  74,  75 17  Wend. 

2  R.  S.  343.  sec.  4 17  Wend.  488;  21  Wend. 

2  R.  S.  343,  sec.  4, 2d  ed 21  Wend. 

2  R.  8.  344,  sec.  7 21  Wend. 
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2R.  S, 
2R.  S. 
2R.  3 
2R.  S. 


347.  sec.  1 19  Wend.  26,  304 

347,  sees.  1,  2 

18  Wend.  677  ;  19  Wend.  120 ;  20  Wend.  682 
347,  sec.  3 19  Wend.  149 

350,  sec.  23 20  Wend.  676 

351,  sees.  1,  2,  3 17  Wend.    89 

3T)->,  sec.  9 18  Wend.  602 

352,  sec.  10 20  Wend.  206 

353,sec.5 18Wend.537 

353,  sees.  12,13 19  Wend.  106,107 

356,  sec.  27 18  Wend.  603 

359,  sec.  2 19  Wend.  113 

359,  sec.  3 17  Wend.  677 

£59,  sees.  3, 12 20  Wend.  417 

359,  sec.  4 18  Wend.  623 

359,  ch.  1,  sec.  70 17  Wend.  677 

361,  sec.  13 19  Wend.    89 

362,  sees.  22.  26,  27 19  Wend.    89 

363 20  Wend.  418 

364,  sec.  9 19  Wend.  101 

366,  sec.  16 19  Wend.  497 

370-374  .......  17  Wend.  675;  20  Wend.  417,  558 

370,sec.42 .   ..         17  Wend.  675 

370,  sec.  45 17  Wend.  675;  19  Wend.    88 

370.  374,  sees.  46,  64 ; 20  Wend.  418 

370,  sees.  46,  47,  49 17  Wend.  675 

370-374,  sees.  63,  64 17  Wend.  679 

371,  372,  sees,  51,  53,  54 20  Wend.  603 

371.  373.  sees.  51.  61,  62 19  Wend.   88 

373,  376,  sec.  27, 2d  ed 19  Wend.   47 

373,  sec.  60 

.18  Wend.  599 ;  19  Wend.  89  ;  20  Wend.  559,  561 

374,  sec.  1,  sub.  3 17  Wend.   92 

374,  sec.  9 19  Wend.  378 

375,  sees.  15, 16,  17,  18.  19,  20,  21, 

23.24 19  Wend.    47 

375,  sees.  25,  26,  27,  28,  29, 30 19  Wend.    48 

378,  sees- 6-10 20  Wend.  601 

383,sec.36 19  Wend.    24 

384,  sec.  39....  19  Wend.  22, 110 ;  21  Wend.  176 

385,  sec.  49 19  Wend.  110 

386 18  Wend.  538 

386,sec.l 19  Wend.  631 

386,  sec.  4 17  Wend.  209 

387,  see.  4  ... 18  Wend,  543,  600 

387,  388.  2d  ed 21  Wend.  578 

387.  390,2ded ...  19  Wend.   52 

389,  sec.  4    19  Wend.  634 

389,  sec.  7    19  Wend.  647 

389,sec.l06    19  Wend.   51 

389,  390,  sec.  Ill,  2d  ed 19  Wend.  51,    52 

393,  sec.  11 18  Wend.  647 

394,  sec.  14 21  Wend.  156 

394,  sec.  16 19  Wend,  439 

394,  sec.  16,  sub.  5,  6 21  Wend.  157 

400,  sec.  42 18  Wend.  538 

404,  sees.  15, 16,  17. 18. 19,  2d  ed-.  19  Wend.  529 

40<;,8ec.73 21  Wend.    81 

406,  sec.  77. ..  17  Wend.  248,  379 ;  21  Wend.  627 

406,  sec.  78 21  Wend.  627 

406,  sec.  79 17  Wend.  113 

408,  sec.  87 17  Wend.  461 

412,2ded 20  Wend. 453 

414 ...    18  Wend.  607 

418,2ded 17  Wend.  260 

422.  sec.  29,  2d  ed 20  Wend.  107 

422,  sees.  28, 29 19  Wend.  395 

422,  sec.  28,  sub.  2 19  Wend.  393 

423,  sees.  35,  36.  2d  ed 20  Wend.  208 

423,  sees.  81,  87 19  Wend.  639 

424 19  Wend.  547;  21  Wend.  176 

424,  sec.  1,3 19  Wend.    99 

424,sec.7 17Wend.443 

424,  sees.  7.  8 19  Wend.   91 

425,  sec.  9 18  Wend.  634 

430,  sec.  1,  2d  ed 21  Wend,  210 

4*5,  sec.  48 21  Wend.  229 

437,  sec.  48,  2d  ed =  .  18  Wend.  654 

437,  sec.  55,  2d  ed 21  Wend.  303 

438,  sec.  67 21  Wend.  227 

438,  439.  sec,  68,  sub.  5 19  Wend.  486 

438.  sec.  69    21  Wend.  227 

442,  sees.  6,  11,  2d  ed 21  Wend.   58 

443,  sec.  15 21  Wend.    58 

444,  sees.  27,  28 21  Wend.    59 

444,  sees.  28,  29 21  Wend.    43 

445,  sec.  5 20  Wend.  679 

446,  sec.  2  18  Wend.  564 

456,  sec.  16,  2d  ed       -     

. 19  Wend.  348  ;  21  Wend.  283,  617 

458,  sees.  4,  5 19  Wend.   26 

458,  sec.  27,  2d  ed ...  21  Wend.  182.  218 

459,  sec.  13 17  Wend.  444 

460,  sec.  18 20  Wend.  674 


CITATIONS. 


\.\ix 


2  R.  8.  464,  sees.  41,  42 20  Wend.  593 

2  K.  S.  469,  sec.  68  18  Wend.  647 

2  R.  8.  476,  477,  sec.  10 19  Wend.  484 

2  H.  S.  477.  sec.  2.  2d  ed 19  Wend.  453 

2,  R.  S.  477,  sees.  10.  11 19  Wend.  485 

2  R.  S.  480,  oec.  1 17  Wend.   89 

2  R.  S.  480,  sees.  18,22 19  Wend.   81 

2  R.  S.  481.  sec.  7 17  Wend.   86 

2  R.  S.  482.  sees.  10,  11,  12         17Wend.   89 

2  R.  S.  486,  sec.  3    17  Wend.  256 

2  H.  S.  490,  sec.  1,  2d  ed 19  Wend.  621 

2  R.  S.  493,  sec.  1 20  Wend.  177 

2  R.  S.  493.  sec.  1,  sub.  3 21  Wend.  262 

2  R.  S.  493.  sec.  21 21  Wend.   52 

2  R.  S.  493,  sec.  25,  sub.  1,  2 19  Wend.  621 

2  R.  S.  494,  sec.  26 19  Wend.  621 

2  R.  S.  494,  495,  sees.  29,  30 19  Wend.  621 

2  R.  S.  495,  sec.  32.  2d  ed 19  Wend.  623 

2  R.S.495,sec.  33 19  Wend.  621 

2  H.  8.498,  sec.  60.  2d  ed 21  Wend.  44,  54 

2  R.  S.  498.  sec.  60,  sub.  10 21  Wend.   45 

2  R.  S.  500.  sec.  1    19  Wend.  555 

2  R.  8.  501,  sec.  8 17  Wend.  419 

2  R.  S.  501.  sees.  8.  9 19  Wend.  230 

2  R.  S.  502.  sec.  79 18  Wend.  351 

2  R.  S.  503.  sec.  83 20  Wend.  591 

2  R.  S.  508,  sec.  1  18  Wend.  351 

2  R.  S.  509,  sec.  2.  2d  ed 19  Wend.  376 

2  R.  S.  511.  sec.  17.  2d  ed 19  Wend.  224 

2  R.  S.  512.  sec.  28 17  Wend.  467 

2R.  8.512.  sec.  28.  sub.  4 20  Wend.   23 

2  R.  S.  512,  513.  sees.  28,  31.... 17  Wend.  467,  473 

2R.  S.  513.  sec.  28 17  Wend.  474 

2R.  8.513.  sec.  30,  2d  ed 19  Wend.  225 

2  R.  S.  516.  sec.  47 17  Wend.  470 

2  R.  S.  517,  sec.  1    19  Wend.  499 

2  R.  S.  517,  sees.  1.  2,  3 18  Wend.  233 

2  R.  S.  518,  sees.  8,  9 18  Wend.  233 

2  R.  S.  522,  sec.  1  17  Wend.   57 

2  R.  S.  522.  sees.  1,  6,  36 19  Wend.  499 

2  R.  S.  522,  sees.  6,  36,  39,  40 17  Wend.   57 

2  R.  S.  523,  sec.  7,  sub.  2 19  Wend.  283 

2  R.  S.  525,  sec.  13 17  Wend.  279 

2  R.  S.  525,  sec.  20 18  Wend.  583 

2  R.  S.  527,  sees.  28.  33     19  Wend.  533 

2  R.  S.  527.  sees.  28,  29,  30,  31.  32.  33  ...  18  Wend.  523  i 

2  R.  S.  527.  sec.  28  ....    18  Wend.  583 

2  R.  S.  527.  sees.  30.  32,  33.- 18  Wend.  585 

2  R.  S.  529.  sec.  45 20  Wend.  671 

2  R.  S.  530,  sec.  46 18  Wend.  519 

2R.  8.531,  sees.  54.55 18  Wend.  524 

2  R.  S.  539,  secs.27.29 17  Wend.   61 

2  R.  S.  5*2.  sees.  10.  11 17  Wend.  412 

2  R.  S.  544,  sec.  7,  2d  ed 19  Wend.   84 

2  R.  S.  546,  sec.  8 20  Wend.  560 

2  R.  8.  550.  sec.  6.  sub.  1,  2 19  Wend  593 

2H.  S.  552.  sec.  22 19  Wend.  201 

2  R.  8.  553,  sec.  15 17  Wend.   57 

2  R.  S.  553.  sec.  16 17  Wend.  233;  18  Wend.  617 

2  R.  S.  553.  sees.  17,18 19  Wend.  631 

2  R.  8.  555,  sec.  27 19  Wend.   33 

2  K.  S.  55A.wc.33 -  20  Wend.  587 

2  R.  S.  556,  sees.  33,  34 20  Wend.  (159 

2  R.  8.  558.  Btfcs.  22,  37,  39,  2d  ed 21  Wend.  420  > 

2  R.  S.  580.  561.  sec.  33,  sub.  2 21  \»  end.  4121 

2R.  8.  582 21  Wend.  527 

2  R.  S.  5«2,  sec.  89 21  Wend.  412 

2  R.  8.  562.  «ec.  39.  2ded 21  Wend.  523 

2  R.  S.  5fifc,  art.  2,  sec.  48    18  Wend.  642 

?.  R.  S.  567.  §ec.  7. 2d  ed 21  Wend.   87  ; 

1  R.  8.569,860.30 21  Wend.  289 

2  R.  8.  576,  sec.  6 20  Wend.  221 

2  R.  8.  577.  »ec.  8.  sub.  3,  2d  ed 20  Wend.  221 

2  R.  8.  577.  589,  596,  sec.  34    19  Wend.  «3B 

2  R.  8.  579 18  Wend.  527 

2  R.  8.  582.  «ec.  88 21  Wend.  250 

2  R.  8. 581,  582.  •ecs.  28,29,30 18  Wc-nd.  6(12 

2  K.  S.  583,  «ecB.  80,31 18  Wend.  803 

2  R.  8.  582,  MO.  82 18  Wend.  604;  20  Wend.  16 

2  R.  8.  582.  WOS.  32.  83,  84 18  Wend.  OK) 

2  R.  &  582,  sees.  84,  88 20  Wend.    15 

2R.  8.5831  sec. 48 21  Wend.  253  ; 

2  R.  8.  585,  tec.  12 '..  IB  Wend.  201 

L-  11.  S.  585,  tec.  48 18  Wend.  803;  20  Wend.    15 

2  B.  8. 587.  see.  87,  2d  ed 21  Wend.  423 

2  R.  8.  687.  KG.  57 18  Wend.  Hfi 

•_' K.  S.  588,art.4 17  Wend.  303 

2  It.  8.  598,  MM. M,  * 40, 41 1»  Wend.  63H 

2  K.  H.  507.  sec.  40 IB  W.-nd.  «:«7 

2  It.  S.  598.  sec.  51 19  Wend.  «W 

2  R.  8.  801.  880.  «0    21  Wend    17.1 

2  K.  8.  802.  pec.  1.  sub.  • 19  Wend.    42 

2  H.  8.  806,  «ec.  19 20  Wend.  586 


2  R.  S.  605.  sec.  80 20  Wend.  587,  592 

2  R.  S.  612,  sec.  25,  2d  ed :....  21  Wend.  307 

2  R.  S.  613,  sec.  3 18  Wend.    90 

2R.  8.613,  sees.  8, 16 18  Wend.  651 

2R.  S.  613,  614 18  Wend.  619 

2R.  8.613,  sec.  3 19  Wend.  626 

2  R.  S.  613,  sec.  3.  sub.  2 18  Wend.  580,  650 

2  R.  S.613,8ecs.6,8 18  Wend.  617 

2  R.  S.  613, 614. 615 18  Wend.  617 

2  R.  S.  613.  614,  615,  sec.  3,  sub.  2 18  Wend.  651 

2  R.  S  614,  615,  sec.  12.  sub.  2 18  Wend.  650 

2R.  S.  615, 18  Wend.  619 

2  R.  S.  615,  sec.  13    19  Wend.  646 

2  R.  S.  615,  sec.  16 

.18  Wend.  618 ;  19  Wend.  629 ;  20  Wend.  667 

2R.  8.615,  sec.  17 18  Wend.  636 

2R.S.616 18Wend.588 

2  R.  S.  616,  sec.  21 18  Wend.  560 

2  R.  S.  616,  sec.  21,  2ded 21  Wend.  545 

2  R.  S.  61T,  sec.  24  19  Wend.  352 

2  R.  S.  617,  sec.  26,  sub.  2 

18  Wend.  618;  20  Wend.  601 

2R.  S.618,sec.33. 19  Wend.  225 

2  R.  S.  619,  sec.  44 18  Wend.  675;  20  Wend.  632 

2R.  8.621  18  Wend.  588 

2R.S.633 19Wend.l27 

2  R.  S.  650.  sees.  5, 7 18  Wend.  588 

2R.-S.  653,  sec.  5 18  Wend. 588;  19  Wend.  116 

2  R.  S.  653,  sec.  8 18Wend.l04 

2  R.  S.  657, 2d  ed 20  Wend.  548 

2  R.  S.  657,  sec.  5 9  Wend.  607 

2  R.  S.  657,  sec.  5,  sub.  2 19  Wend.  606,  615 

2  R.  S.  657,  sec.  5,  sub.  3 19  Wend  592 

2  R.  S.  660,  sees.  3,  4 19  Wend.  591 

2  R.  S.  661,  sees.  8.  9, 10, 12 19  Wend.  592,  (i05,  607 

2  R.  S.  662.  sec.  19  19  Wend.  591 

2  R.  S.  662,  sees.  20,  21 19  Wend.  605 

2  R.  S.  674,  sec.  36    21  Wend.  312 

2  R.  S.  674,  sec.  39 20  Wend.  191 

2  R.  S.  677,  sec.  53 17  Wend.  230,  541 ;  19  Wend.  378 

2R.  8. 678,  sec.  61 17  Wend.  254 

2  R.  S.  «91.  sec.  5 21  Wend.   99 

2  R.  S.  702.  sec.  30 19  Wend.  378.  605 

2R.  8.703 .17  Wend.  184 

2  R.  S.  704,  sec.  2 17  Wend.  184 

2R.  8.704,  sec.  10 ., 18  Wend.  233 

2R.8.706 17  Wend.  184 

2  R.  S.  706,  sec.  2 21  Wend.  554.  556 

2  R.  S.  708,  sec.  3 20  Wend.  68 ;  21  Wend.  554 

2  R.  S.  708,  sees.  12, 13 17  Wend.  212 

2  R.  S.  718,  sees.  26.  44 19  Wend.  481 

1  R.  S.  727.  sec.  47         18  Wend.  266 

2R.  8.729.  sec.  63 18  Wend.  538 

2  R.  S.  7*5.  sec.20 19  Wend.  377 

2  R.  S.  751 18  Wend.  538 

2  R.  S.  778,  sec.  12 17  Wend.  302 

3R.S.  133 17  Wend.  558 

3R.  S.  151, 2d  ed.  pi.  62 20  Wend.  221 

3  R.  S.  188,  *ec.  1 17  Wend.   31 

3  R.  S.  208,  sec.  4, 2d  ed 20  Wend.  127 

3  R.  8.  226.  228.  2d  ed 21  Wend.   61 

3  R.  8.  235.  sec.  6 18  Wend.  540 

3  R.  S,  238.  sec.  7 18  Wend.  540 

:i  l{.  S.  243 20  Wend.  133 

3  R.  8.  243.  sec.  1 20  Wend.  130 

3  R.  S.  243,  2d  ed  20  Wend.  129 

3R.  8.251-253 20  Wend.  130 

3  R.  S.  253.  sec.  82 20  Wend.  137 

3  R.  8.254.  sec.  83  20  Wend.  130 

3R.  8.254,255 20  Wend.  130 

3  R.  8.  255,  sec.  93 20  Wend.  134 

3  R.  8. 295.  sec  4 17  Wend.    41 

3  R.  S.  304,  sec.  33.  2d  ed 17  Wend.  318 

3R.  8.  305 18  Wend.  539 

3  R.  S.  308,  sees.  5.  6.  7 18  Wend  539 

8  R.  8.343,  sec.  1.  Isted 20  Wend.  231 

8R.S.  344,  345. 1st  ed 20  Wend.  231 

3  R.  8. 358.  sees.  17,  20 20  Wend.  134 

3  R.  8.  501,  tec.  3 17  Wend.    40 

3  K.8.611 21  Wend.  IOS 

3  R.  8.  688,  630.  2d  ed.  app 20  Wend.  (S55 

3K.  8.702 19  Wend.  284 

3  K.  S.  757.  «ecs.  108,  107,  108 19  Wend.    54 

8  R.  8.  new  ed.  768,§eo.47 57  Wend.  474 

3  R.  8.  780,  n.  see.  44 .' 21  Wend.  1H2 

3  R.  8.  786,  2  ed IB  Wend.  454 

3  R.  8.  783,  2d  ed 18  Wend.  351 

3  R.  8.  K2H,  sees.  8,  9.  2d  ed 20  Wend.  221 

3R.  8.  App.  5 17  Wend.  129 

3  11.8.  App.  5.  p.  47  17  Wend.  340,  350 

3  R.  8.  App.  22 17  Wend.  129 

3  R.  8.  App.  130.  sec.  1.  Bub.  2 17  Wend.    11 

8  R.  8.  App.  138.  sec.  63 17  Wend.    13 
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CITATIONS. 
LAWS   OF  U.  S.  CITED. 


2  U.  S.  Laws.  p.  221.  sec.  4 17  Wend.  537 

2  U.  8.  Laws,  p.  362,  sec.  8 17  Wend.  537 

2  U.  8.  Laws,  p.  542,  sec.  12 17  Wend.  537 


3  U.  S.  Laws,  p.  288,  sec.  12 17  Wend.  53T 

3  U.  S.  Laws,  p.  463,  sec.  12 17  Wend.  53T 

4  U.  8.  Laws,  p.  172,  a 19  Wend.  693 


CONSTITUTION  OF  NEW  YORK  CITED. 


Art.  1,  sec.  7 21  Wend,  575 

Art.4.8ec.7  21  Wend.  575 

Art.4,sec.9    19  Wend.   29 

Art,  4,  sec.  16. 20  Wend.  597 


Art.  5,  sec.6 21  Wend.  575 

Art.  7,  sec.  7 17  Wend.  300;  19  Wend.  666 

Art.  7,  sec.  13 19  Wend.  318 

Art.  8,  sec.  45 17  Wend.  13 


Art.  6 
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CONSTITUTION  OF  U.  S.  CITED. 
17  Wend.  291  |  Amendments 


17  Wend.  300 


REPORTS  OF    CASES 


ARGUED   AND   DETERMINED 


THE 


AND    IN   THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS 


OF   THE 


STATE   OF  NEW  YORK. 


BY    CTOIHIISr    L. 

COUNSELOR  AT  LAW. 


VOL.  XVII. 


I88& 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW  YORK, 

IN 
MAY  TERM,  1837,  IN  THE  SIXTY-  FIRST  YEAR  OF  OUR  INDEPENDENCE. 


[CONTINUED  FKOM  THE  SIXTEENTH  VOLUME.] 


THE  COMMISSIONERS  OF  HIGHWAYS 
OF  NORTH  HEMPSTEAD 


THE    JUDGES    OF    THE    COUNTY    OF 
QUEEN8. 

Powers  of  Commissioners  of  Highways  of  Suf- 
folk, Queens  and  Kings  Counties. 

The  Commissioners  of  Highways  of  the  Counties 
of  Suffolk,  Queens  and  Kings,  under  the  authority 
conferred  upon  them  to  regulate  public  landings 
and  watering  places,  have  not  the  power  to  lay  out 
and  establish  a  new  landing  place :  but  where  a  road 
has  been  laid  out  and  used  as  a  highway  to  a  public 
landing  place  for  20  years  preceding  Mar.  21,  1797, 
but  not  sufficiently  described,  the  Commissioners 
may  ascertain,  describe  and  enter  of  record  such 
road,  provided  the  same  has  been  worked  and  used 
as  such  constantly  for  six  years  immediately  pre- 
ceding the  action  of  the  Commissioners. 

The  Commissioners  have  not  the  power  to  ascer- 
tain, describe  and  enter  of  record  a  road  dedicated 
to  the  public  use ;  such  road  not  being  within  the 
purview  of  the  Act. 

It  seems  that  the  width  of  the  public  roads  in  those 
counties  rests  in  the  discretion  of  the  Commission- 
ers: the  only  direction  in  the  statute  bring  that  the 
roads  shall  not  be  less  than  three  rods  in  width. 

Citations— Act,  Feb.  23, 1830 ;  3  H.  8.  App.,  130,  sec. 
1,  sub.  2.  sub.  3 ;  art.  5,  sec.  «tf ;  138.  sec.  03,  sec.  55 ; 
Art.  8,  sec.  46. 

pERTIORARI.  This  was  a  cerliorari  to  re- 
\J  view  the  decision  of  the  judges  of  Queens, 
upon  an  appcul  made  to  them  from  the  doings  of 
the  Commissioners  of  11  igh  ways  of  the  Town  of 
1O*]  *North  Hcmpstead.  Previous  to  Jan., 
1810,  there  were  two  roads  which  ran  down  to 
Hempstead  Harbor,  and  united  at  a  place 
called  Pcarsall's  Landing;  and  previous  to  that 
day,  the  shore  of  the  harbor  immediately  ad- 
joining the  roads  was  used  by  the  inhabitants 
of  North  Hempslead  as  a  place  of  deposit  for 
manure,  wood  and  other  articles  brought  there 
by  vessels  frequenting  the  harbor.  In  Jan., 
1880,  the  old  roads  were  discontinued  by  the 
then  Commissioners  of  Highways  of  the  town, 
nnd  a  new  road  laid  out  running  nearly  paral 
lei  with  the  shore,  and  at  a  certain  point  south 
of  where  the  old  roads  terminated  on  the  har- 
bor the  Commissioners  laid  out  a  road  of  the 
width  of  only  three  rods,  extending  from  the 
WKND.  17. 


harbor  east  to  the  new  road  thus  laid  out.  The 
owner  of  the  soil  thereupon  inclosed  in  fence 
all  the  land  which  had  before  been  used  as 
roads  and  as  a  landing  place.  In  Mar.,  1835, 
the  Commissioners  of  Highways  laid  out  what 
they  designated  a  highway  or'  public  landing 
place,  embracing  not  only  all  the  land  on  the 
shore  formerly  occupied  by  the  two  old  roads, 
but  also  a  space  of  about  the  same  width  lying 
north  of  the  old  roads,  and  the  whole  extend- 
ing east  from  the  harbor  to  the  new  road  laid 
out  in  1830.  The  Commissioners  reduced  their 
doings  to  writing,  and  caused  the  same  to  be 
recorded  in  the  town  clerk's  office.  From  these 
proceedings  the  owner  of  the  soil  appealed  to 
the  judges  of  Queens;  and  on  the  hearing  be- 
fore them,  the  above  facts  appeared.  The  Com- 
missioners offered  to  prove  that  the  whole  of 
the  premises  laid  out  by  them  in  1835,  adjoin- 
ing the  shore  and  extending  east  to  the  new 
road,  except  a  triangular  piece  immediately  ad- 
joining the  new  road,  was  an  ancient  landing 
place,  and  had  been  so  used  for  20  years  pre- 
vious to  Mar.  21,  1827,  and  for  40  years  pre- 
vious to  the  hearing,  and  that  the  triangular 
piece  was  in  Jan.,  1830,  dedicated  by  the  own- 
er of  the  soil,  to  the  use  of  the  public  as  part 
of  the  landing  place,  and  had  so  been  used 
since  that  time.  The  judges  refused  to  receive 
such  testimony,  and  after  consideration  re- 
versed the  doings  of  the  Commissioners,  who 
thereupon  sued  out  this  ctrtiorari.  The  case 
was  submitted  on  written  arguments  by, 

*J/r.  B.  P.  Thompson,  for  the  com-  [*1  1 
missioners. 

Mr.  H.  M.  Western,  contra. 

liu  the  Court.  Nelson.  Oh.  J.  By  the  Stat- 
ute Regulating  Highways  and  Kridges  in  the 
Counties  on  Long  Island,  passed  Feb.  23.  1830, 
it  is  provided,  among  other  things,  that  the 
Commissioners  shall  have  power  to  regulate 
the  n  fills,  public  landings  and  watering  places 
already  laid  out,  and  to  alter  such  of  them  as 
they  or  a  majority  of  them  shall  deem  incon- 
venient. 8  R.  S..  App.,  130,  sec.  1.  sub.  2;  and 
by  subdivision  3,  it  is  made  their  duty  to  cause 
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such  roads  used  as  highways,  as  shall  have 
been  laid  out,  but  not  sufficiently  described; 
and  such  as  were  used  as  highways  for  20 
years  or  more  next  preceding  Mar.  21,  1797, 
and  which  shall  have  been  worked  and  used  as 
such  constantly  for  the  last  six  years  but  not 
recorded,  to  be  ascertained,  described,  and  en- 
tered of  record  in  the  town  clerk's  office.  The 
5th  article  of  the  statute  provides  for  laying  put 
public  and  private  roads,  the  mode  of  assessing 
damages,  etc.  And  section  66  of  that  article 
declares  that  every  person  who  shall  conceive 
himself  aggrieved  by  any  determination  of  the 
Commissioners  in  laying  out,  altering  or  dis- 
continuing, or  in  refusing  to  lay  out,  alter  or 
discontinue  any  road,  or  in  regulating  or  refus- 
ing to  regulate  any  public  landing  or  watering 
place,  or  in  determining  or  refusing  to  deter- 
mine that  any  road  hath  become  a  public  high- 
way, as  mentioned  in  the  1st  section  of  the  Act, 
may,  within  20  days,  appeal,  etc. 

There  is  nothing  in  the  case  as  appearing  be- 
fore us  showing  to  what  the  phrase  in  this  Act 
regulating  public  landings  and  watering  places 
refers,  or  how  it  is  understood  in  practice  in 
the  counties  upon  Long  Island;  and  there  may 
be  some  difficulty  in  fixing  by  judicial  con- 
struction in  the  absence  of  all  evidence  on  the 
subject  an  appropriate  meaning.  It  is  a  pow- 
er, which,  no  doubt,  was  originally  conferred 
to  remedy  some  particular  grievances  in  re- 
spect to  the  use  of  these  places,  the  full  and 
free  enjoyment  of  which  must  be  a  great  pub 
lie  convenience  on  account  of  local  causes  ex- 
12*]  isting  *on  that  Island.  We  may,  how- 
ever, safely  conclude  that  the  statute  does  not 
confer  the  power  to  lay  out  a  landing  or  water- 
ing place  for  the  public  use,  for  if  such  had 
been  the  intention  of  the  Legislature  they 
would  have  carried  it  out  more  fully  by  pre- 
scribing the  manner  in  which  the  power  should 
be  executed,  as  they  have  done  in  respect  to 
roads.  Nor  was  this  power  necessary,  because 
a  landing  or  watering  place  without  a  public 
road  to  and  from  it  would  be  useless;  and  the 
road  itself  when  laid  out  to  those  places,  as  it 
may  be  under  the  statute,  becomes  the  public 
landing  or  watering  place  at  its  termination. 
The  width  of  it  at  such  places  may  be  regulat- 
ed to  suit  the  public  convenience,  according  to 
the  discretion  of  the  Commissioners  of  High- 
ways, as  they  are  unrestricted  in  this  respect. 
All  public  roads  on  the  Island  shall  not  be  less 
than  three  rods  wide.  3  R.  S.,  App.,  138,  sec. 
63.  Upon  this  view  of  the  Act,  and  which  ap- 
pears to  me  to  be  correct,  it  was  competent  for 
the  Commissioners  to  ascertain,  describe  and 
enter  of  record  the  premises  in  question,  if 
they  were  found  to  come  within  the  3d  subdi- 
vision of  section  1  of  the  Act,  that  is,  if  they 
had  been  used  as  a  highway  to  a  public  land 
ing  place  for  twenty  years  or  more  preceding 
Mar.  21,  1797,  and  had  been  worked  and  used 
as  such,  constantly  for  the  last  six  years. 

The  proof  offered  before  the  judges  and  re- 
jected, did  not  come  precisely  within  this  view 
of  the  section,  though  it  is  probable,  that  if  the 
Commissioners  had  been  aware  of  it,  it  might 
have  been  presented  in  a  shape  which  would 
have  entitled  it  to  a  hearing.  They  seem  to 
have  acted  under  the  impression  that  a  landing 
place,  eo  nomine,  might  be  laid  out  or  ascer- 
tained the  same  as  a  public  road,  and  present- 
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;  ed  the  case  in  that  aspect  to  the  judges.  Al- 
|  though  a  public  highway  may  be  laid  out  to 
and  from  a  landing  place,  and  may  be  used  for 
this  purpose,  it  cannot  be  said  that  the  latter 
may  be  laid  out  or  ascertained  and  made  a  mat- 
ter of  record  independently  of  the  highway.  A 
road  may  be  a  landing  place,  but  the  con- 
verse cannot  be  maintained  upon  the  statute. 

*The  record  of  the  exchange  of  roads  [*13 
by  the  Commissioners  of  the  town  in  Jan., 
1830,  referred  to  in  the  return,  is  not  annexed, 
and  we  are,  therefore,  unable  to  determine 
with  certainty  the  full  extent  of  it;  but  it  may 
be  inferred  that  all  the  old  roads  leading  to  the 
harbor,  and  which  had  before  been  used  as 
landing  places  at  their  termination,  were  then 
surrendered  to  Pearsall,  in  exchange  for  the 
land  embraced  in  the  new  road.  If  this  should 
turn  out  to  be  the  fact,  then  the  old  road  and 
landing  places  have  passed  to  him,  as  it  was 
competent  for  the  Commissioners  to  make  the 
exchange  in  pursuance  of  section  55  of  the 
statute;  and  if  the  public  convenience  should 
require  the  use  of  a  more  enlarged  highway 
for  a  landing  place,  it  must  be  laid  out  accorn- 
ing  to  the  provisions  of  the  statute  on  this  sub- 
ject. Art,  8,  sec.  45,  and  onward. 

If  an  old  highway  still  exists  leading  to  the 
harbor,  and  which  had  been  used  so  as  to 
bring  it  within  the  3d  subdivision  of  section  1 
and  which  was  not  included  in  the  exchange 
by  the  Commissioners  in  1830,  it  may  still  be 
ascertained,  and  made  a  matter  of  record,  and 
any  interruption  to  the  use  and  enjoyment  of  it 
removed. 

As  to  the  triangular  piece  of  ground,  wheth- 
er it  had  been  dedicated  to  the  public  in  1830 
or  not,  was  not  a  question  for  the  Commission- 
ers to  settle  by  ascertaining  and  making  it  a 
matter  of  record,  as  their  power  in  this  respect 
must  be  confined  to  the  case  specified  in  the 
statute.  Sec.  1,  sub.  3.  The  right  to  use  this 
piece  of  ground  muststandupon  the  principles 
of  the  common  law,  as  it  has  not  been  laid  out 
as  a  public  road  under  the  statute,  nor  used  as 
such  a  sufficient  length  of  time  to  authorize  it 
to  be  put  upon  record. 

,t  Upon  the  whole  we  are  of  opinion  that  the 
proceedings  of  the  judges  of  the  County  of 
Queens  must  be  affirmed. 

Proceedings  affirmed. 

Cited  in— 20  Wend.,  130,  131:  22  Wend.,  456;  19 
Barb.,  19. 


*PARSONS  v.  BOWDOIN.       [*14 

Practice  —  SJttnff  —  Levy  —  Poundage. 

Where  property  is  levied  upon  by  a  sheriff  by  virt- 
ue of  an  execution,  and  the  j  udgment  is  su  bseq  uent- 
ly  satisfied  by  an  arrangment  between  the  parties  to 
the  process,  the  sheriff  is  entitled  to  his  poundage, 
notwithstanding  that  the  property  levied  upon  was 
covered  with  liens  previous  to  the  judgment  to  an 
amount  exceeding1  its  value. 

Citations—  1  Cai.,  192;  9  Wend.,  435. 


was  an  action  of  assvmpsit,  tried  at  the 
J-  Monroe  Circuit  in  May,  1835,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judfjes. 

The  suit  was  brought  by  the  plaintiff  as  sher- 
iff of  the  County  of  Monroe,  to  recover  the 
poundage  and  other  fees  upon  a  fi.  fa.  issued 
by  the  defendant  as  attorney  for  the  plaintiffs 
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in  the  execution.  The  amount  directed  to  be 
levied  was  about  $4.200  with  interest.  The 
execution  came  to  the  hands  of  the  sheriff  in 
the  early  part  of  Aug.,  1833,  and  he  was  di- 
rected to  levy  on  a  mill  in  the  possession  of  the 
defendant.  The  sheriff  levied  accordingly 
and  advertised  the  property  for  sale.  Sep.  25, 
the  plaintiffs,  by  an  arrangement  with  the  de- 
fendant, accepted  for  the  debt  the  note  of  a 
third  person  and  assigned  to  him  the  judgment. 
About  a  week  previous  to  the  day  appointed 
for  the  sale  of  the  mill,  the  sheriff  received  a 
letter  from  the  attorney  informing  him  that  the 
debt  had  been  arranged,  directing  a  stay  of 
proceedings  on  the  execution,  and  requesting 
the  amount  of  the  fees  to  be  forwarded.  The 
fees  were  for  poundage.  $56.55;  and  for  adver- 
tising property,  etc.,  $8.39.  The  defendant 
proved  that  there  were  incumbrances  upon  the 
property  levied  upon,  anterior  in  date  to  the 
judgment,  to  an  amount  exceeding  its  value. 
The  judge  charged  the  jury  that  the  property 
being  thus  incumbered,  the  plaintiff  was  not 
•entitled  to  recover  the  charge  for  poundage, 
and  was  only  entitled  to  recover  the  residue  of 
his  charges.'  The  jury  found  accordingly.  The 
plaintiff  moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  J.  Ten  Broeck  Van  Vechten,  for 
the  defendant. 

15*]  *By  the  Court,  Bronson,  J.  The  at- 
torney directed  the  sheriff  on  what  property  to 
levy;  the  levy  was  made  in  pursuance  of  his 
instructions,  and  the  property  was  of  sufficient 
value  to  satisfy  the  execution.  The  creditor 
afterwards  arranged  the  matter  with  the  debt- 
or, taking  the  notes  of  a  third  person  for  the 
amount  of  the  judgment,  and  ordered  the  sher- 
iff to  proceed  no  further.  In  such  a  case,  I 
think  the  sheriff  entitled  to  poundage  on  the 
whole  sum  directed  to  be  levied;  and  that  it 
was  no  answer  to  the  claim  to  show  that  the 
property  would,  probably,  have  brought  little 
or  nothing  if  it  had  been  sold.  It  is  unneces- 
sary to  consider  what  would  be  the  rights  of 
the  sheriff  if  he  bad  not  been  particularly  in- 
structed as  to  what  he  should  do,  or  if  the 
judgment  had  not.in  effect,  been  satisfied.  The 
cases  of  Hildreth  v.  Mice,  1  Cai.  192,  and  Bol- 
ton  v.  Lawrence,  9  Wend.,  485.  go  far  enough 
to  decide  the  one  under  consideration. 
New  trial  granted. 

Commented  on— 19  Hun.  29. 

Cited  ln-23  Wend. .498:  M  N.  Y..  284;  68  N.  T., 
MO;  17  linn.  Hi;  23  Hun.  38:  12  Abb.  X.  8.,  389;  1 
Sweeny.  76 ;  Co.  R.  N.  S..  227  ;  43  Cal..  380. 


It  seems  that  the  acts  of  a  justice  in  such  a  pro- 
ceeding cannot  be  reviewed  on  certiorari;  but  that 
when  a  suit  is  brought  to  collect  the  penalty,  and 
the  certificate  of  the  jury  is  produced  in  evidence, 
it  may  be  objected  that  the  proceeding^  before  the 
justice  were  not  conformable  to  the  statute. 

Citations—  1  R.  S.,  521,  522,  sees.  103-108  ;  3  Wend., 
468,  471,  n. 


PEARSALL 

e. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OP  THE  TOWN  OF  NORTH  HEMP- 
STEAD. 

Practice — Juttice  of  Peace — Encroachment  upon 
Highway — Certiorari. 

A  eertiitrnri  does  not  lie  to  a  justice  of  the  peace 
before  whom  nummary  proceeding*  HIV  hail  to  in. 
qulrr  Into  mi  fiu-roiii-liim-nt  upmi  11  public  hlphway 
or  landing  place,  under  tho  Act  Kofrulattaf  Hlgh'- 

wurBHii'l  Bridgeslnthoroiintlmof  Suffolk.  <>\ n« 

and  Kings  ;  and  when-  such  writ  has  Issued,  upon 
the  coming  In  of  the  return  It  will  be  quashed. 

WKND.  17. 


This  was  a  certiorari  direct- 
J  ed  to  a  justice  of  the  peace  of  the  County 
of  Queens,  to  bring  up  certain  proceedings  had 
before  him  on  an  inquiry  as  to  an  encroach- 
ment upon  a  highway  and  public  landing  in 
the  County  of  Queens.  The  justice  returned, 
that  on  the  application  of  the  Commissioners 
he  issued  a  precept  for  a  jury,  to  inquire  into 
the  alleged  encroachment,  that  the  jury  ap- 
peared, were  *sworn,  heard  the  proofs  f*16 
adduced  before  them,  and  not  being  able  to 
agree  on  a  verdict,  he  discharged  them,  and 
subsequently  caused  a  second  jury  to  be  sum-  . 
moned.  That  on  the  day  appointed  for  the 
hearing,  the  party  complained  of  as  having 
made  the  encroachment,  appeared  and  objected 
that  the  justice  had  no  authority  to  cause  a 
second  jury  to  be  summoned,  which  objection 
was  overruled.  He  then  claimed  the  right  to 
inquire  of  the  jurors,  as  they  came  to  be  sworn, 
whether  they  had  any  interest  in  the  subject 
matter  of  inquiry,  and  the  justice  overruled  the 
inquiry.  One  of  the  jurors  making  an  answer 
which  the  party  deemed  an  admission  of  inter- 
est, he  was  not  objected  to  as  not  indifferent. 
but  the  objection  was  overruled.  The  party 
also  objected  to  the  sufficiency  of  the  notice  of 
encroachment  served  upon  him;  which  objec- 
tion was  also  overruled.  The  justice  returned, 
that  he  did  not  keep  nor  had  he  preserved  any 
minutes  of  the  testimony  adduced  before  the 
jury  who,  after  hearing  the  proofs  and  allega- 
tions of  the  parties  retired  and,  after  deliberat- 
ing together,  certified  that  the  place  in  ques- 
tion had  been  encroached  upon  by  the  party 
complained  of.  He  further  returned,  that  the 
certificate  of  the  jury  was  not  in  his  possession, 
but  was  filed,  as  he  believed,  in  the  town 
clerk's  office;  that  he  taxed  the  costs  and  is- 
sued a  warrant  for  its  collection.  The  case  was 
submitted  on  written  arguments  by, 

Mr.  H.  M.  Western,  for  the  plaintiff  in 
error. 

Mr.  H.  E.  Davies,  for  the  defendants  in 
error. 

By  the  Court.  Cowen,  J.  The  proceedings 
here  correspond  substantially  with  those  pre- 
scribed in  the  103d  to  108th  sections  of  the  gen- 
eral Highway  Act,  1  R.  S..  521.  522.  Itissaid 
by  the  counsel  for  the  plaintiff  in  error,  to  dif- 
fer in  requiring  the  justice  to  draw  out.  by  lot, 
six  persons  free  from  all  exceptions  ;  whereas, 
under  the  general  Act,  he  is  to  swear  the  jury, 
whoever  they  shall  be,  that  have  been  sum- 
moned by  the  constable.  It  is  conceded  that  a 
certioran  will  not  lie  to  remove  such  a  pro- 
ceeding under  the  general  *Act,  l>ecause  [*  1  7 
the  duties  of  the  justice  are  merely  ministerial; 
but  here  it  is  said  he  bus  something  judicial  to 
perform.  The  difference,  however,  is  merely 
formal.  The  Act  is  directory  to  the  justice  to 
draw  legal  and  qualified  jurors  ;  and  it  is  Im- 
plied in  this  kind  of  IHW  that  every  |>erRon  con-« 
cerned  in  the  selection  of  jurors  "should  take 
care,  as  far  as  their  prescribed  line  of  duty  will 
admit.to  secure  competent  and  indifferent  men. 
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The  direction  is  often  given  expressly  by  stat- 
ute. Clerks  are  directed  to  draw  jurors  in  a 
particular  manner,  and  sheriffs  and  constables 
are  in  the  ordinary  venire  directed  to  summon 
lawful  men,  in  nowise  of  kin,  etc. ;  but  that 
does  not  constitute  them  judicial  officers,  so 
that  a  certiorari  will  lie  to  them. 

The  distinction  is  taken  here  with  a  view  to 
avoid  the  force  of  Pugsley  v.  Anderson,^  Wend. , 
468;  and  see  Id.,  471,  n.,  for  a  summary  of  the 
general  statute.  In  that  case  the  certiorari -WAS 
dismissed  because  the  justice  had  no  order  to 
make,  no  judgment  to  give,  no  judicial  act  to 
perform.  There  is  no  difference  in  the  two 
cases  in  this  respect.  It  is  not  to  be  denied  that 
the  justice  or  the  constable,  on  being  satisfied 
in  any  way  that  unlawful  men  are  convened 
or  drawn,  may  dismiss  them  and  substitute 
others.  The  justice  may  or  may  not.with  the 
view  to  satisfy  himself,  make  proper  inquiries 
and  exercise  his  private  knowledge  ;  but  there 
is  nothing  which  he  is  to  do  that  can  be  ap- 
pealed from.  I  understand  the  whole  to  be  a 
preliminary  proceeding  with  a  view  to  settle 
the  question  of  encroachment,  and  impose  the 
penalty  in  a  summary  way,  instead  of  the  com- 
mon law  proceeding  by  indictment.  The  rem- 
edies are  concurrent.  When  the  Commission- 
ers come  into  court  to  collect  the  penalty  for 
disobeying  their  order,  sanctioned  by  the  cer- 
tificate of  the  jury,  they  must  show  themselves 
strictly  regular,  or  at  least  that  there  was  ju- 
risdiction. If  the  proceeding  does  not  then  ap- 
pear to  have  followed  the  statute,  their  suit 
goes  for  nothing  ;  and  there,  if  the  court  err  in 
their  proceedings,  the  case  is  open  to  a  remedy 
by  certiorari  or  writ  of  error  according  to  the 
court  in  which  the  suit  is  pending. 

This  case  is  within  the  principle  of  Pugsley 
v.  Anderson,  and  the  writ  must  be  dismissed,  as 
it  fca«  in  that  case. 

Cited  in— 20  Wend.,  130;  2  Hill,  22;  23  Minn.,  406. 


18*]  *LAKE 

t>. 
AUBORN  &  HODGKINS. 

A  party  liable  for  the  costs  of  the  defense  in  case 
of  the  failure  of  the  plaintiff  to  recover,  is  notwith- 
standing a  competent  witness  for  the  plaintiff  if  he 
hold  a  bond  of  indemnity  against  such  costs,  exe- 
cuted by  a  solvent  obligor. 

Citations— 14  Wend.,  593;  7  Cow.,  358. 

TWIDENCE.  This  case  was  heard  before 
J-J  referees.who  made  a  report  in  favor  of  the 
plaintiffs.  The  defendants  moved  to  set  the 
same  aside  and,  among  other  causes,  urged  in 
support  of  the  motion,  they  insisted  that  one 
McCollum  had  been  improperly  admitted  as  a 
witness  for  the  plaintiff.  McCollum  was  of- 
fered as  a  witness  on  the  part  of  the  plaintiff, 
and  objected  to  by  the  defendants;  whereupon 
he  was  sworn  on  his  voire  dire,  and  testified 
that  he  retained  the  attorney  for  the  plaintiff 
to  institute  this  suit, being  at  the  time  the  own- 
er of  the  note  upon  which  the  suit  was  brought; 
that  about  an  hour  or  two  previous  to  his  be 
.ing  called  as  a  witness,  he  sold  the  note  to  one 
Smith,  who  had  given  him  for  the  same  his 
(Smith's)  note  for  the  same  amount,  and  a  bond 
of  indemnity  against  all  costs  and  charges  in 
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this  suit.  The  defendants  admitted  the  solv- 
ency of  Smith.  The  referees  overruled  the  ob- 
jection to  the  competency  of  McCollum, and  he 
was  sworn  and  testified  in  chief.  To  this  de- 
cision the  defendants  exccpted. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

Mr.  S.  Stevens,  for  the  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  It  is  sup- 
posed the  witness  is  still  interested,  on  the 
ground  of  his  liability  for  the  defendants'  costs, 
in  case  of  a  recovery  in  their  favor.  The  ob- 
jection might  be  fatal  were  it  not  for  the  bond 
of  indemnity.  That  neutralizes  the  interest  of 
the  witness  ;  for,  if  he  should  be  called  on  to 
pay  these  costs,  he  has  a  perfect  remedy  over 
against  Smith,  the  beneficial  owner  of  the  sub- 
ject-matter of  the  suit.  This  principle  of  evi- 
dence was  *stated  upon  authority,  illus-  f*ld 
trated  and  applied  in  a  recent  case  in  the  Court 
of  Errors,  Gregory  v.  Dodge,  14  Wend.,  593. 
The  marginal  note  of  that  case  does  not  state 
with  precise  accuracy  the  principle  intended  to 
be  established.  After  a  brief  reference  to  the 
facts,  it  is  said  by  the  reporter,  "  it  was  held 
that  A.  B.  was  a  competent  witness,  notwith- 
standing the  effect  of  his  testimony  was  to 
charge  the  complainants  with  a  debt  for  which 
he  was  individually  liable,  and  of  the  liability 
of  the  complainants  for  the  payment  of  which 
there  was  no  proof  independent  of  such  testi- 
mony ;"  it  should  have  been  added,  it  appear 
ing  in  the  case,  that  though  the  witness  was 
individually  liable  to  the  defendants,  the  com- 
plainants were  liable  over  to  him,  which  neu- 
tralized his  interest.  The  witness,  by  his 
testimony, discharged  a  debt  due  to  the  defend- 
ants from  himself,  by  fixing  it  upon  the  com- 
plainants ;  and  therefore  appeared  to  be  inter- 
ested against  the  latter.  But  the  case  further 
shows  that  the  debt  belonged  to  the  complain- 
ants to  pay,  and  that  if  the  defendants  should 
have  to  collect  it  from  the  witness,  he  bad  a 
perfect  remedy  over;  it  was, therefore,  a  matter 
of  pecuniary  indifference  to  him  which  suc- 
ceeded; the  witness  could  lose  nothing.  There 
might  be  more  difficulty  in  saving  himself 
harmless  in  one  alternative  than  in  the  other  ; 
but  the  question  of  interest,  as  was  clearly 
shown,  could  be  permitted  to  turn  upon  a  pre- 
ponderance of  difficulties.  So  in  this  case,  if 
McCollum  should  be  subjected  to  the  defend- 
ants' cnsts,he  has  a  complete  remedy  over  upon 
his  bond.  7  Cow  ,  358. 

Motion  to  set  aside  report  denied. 

Cited  in— 20  'Wend.,  219: 6  Duer,  336. 


*STARKWEATHER&  CONVERSE  [*2O 

v. 
KITTLE. 

Bin  of  Particulars— Effect  of— Set  Off— Evidence 
— Pleading — Admissions. 

A  bill  of  particulars  by  a  defendant  in  one  suit, 
claiming  a  payment  made  on  a  certain  day. as  a  set- 
off  in  that  suit, cannot  be  used  as  evidence  ap-ainst  the 
same  defendant  in  another  suit,  in  which  he  insists 
upon  such  payment  asa  bar  to  recovery. 

The  only  effect  of  a  bill  of  particulars  ia.to  restrict 
the  proofs  and  limit  the  recovery  or  set-off  to  the 
matters  set  forth  in  it ;  neither  it  nor  any  other 
pleading  can  be  used  for  any  other  purpose. 

The  effect  of  admissions  in  pleadings  considered. 

WEND.  17. 
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Citations—  5  Taunt.,  88  ;  15  Mass.,  48  ;  1  Pick.  ,  1;  2 
N.  H.,  89;  13  Pick.,  184  ;  7  Wend.,  454. 


was  an  action  of  assumpifit,  tried  at  the 
Washington  Circuit,  in  Nov.,  1834,  before 
the  Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  read  in  evidence  a  note  given 
to  them  by  the  defendant  for  $93.53,  bearing 
date  July  9,  1833,  payable  one  day  after  date, 
and  rested.  A  son  of  the  defendant  proved  that 
in  Mar.,  1834,by  the  direction  of  his  father.he 
went  to  the  office  of  Messrs.  Ingalls  &  Powell, 
attorneys  at  law,  in  whose  hands  the  note  in  i 
question  was,  for  the  purpose  of  paying  the 
same,  and  he  then  paid  to  Powell  $10  in  cash 
and  a  promissory  note  payable  at  a  bank  for 
$92.28,  made  by  a  firm  doing  business  under 
the  name  of  Baker  &  Walbridge.and  demanded 
the  note  in  question  ;  that  Powell  refused  to 
deliver  up  the  note.saying  that  he  would  apply 
the  payment  to  accounts  against  the  defendant 
in  his  hands,  in  such  manner  as  he  pleased.  and  j 
that  Powell  gave  him  a  receipt,  which  he 
handed  to  bis  father.  Powell  testified  on  the 
part  of  the  plaintiffs,  that  the  receipt  he  gave 
the  defendant's  son  specified  that  the  payment 
was  made  on-  account  of  demands  in  favor  of 
Walter  W.  Webb,  and  that  he  accordingly 
applied  the  same  to  demands  in  the  hands  of 
his  firm  in  favor  of  Webb.  He  further  testified 
that  nothing  was  said  by  the  defendant's  son 
about  applying  the  payment  to  the  note  in 
question.  The  plaintiffs  also  read  in  evidence 
a  bill  of  particulars  in  a  cause  of  Walter  W. 
Webb  against  the  defendant,  delivered  by  the 
defendant's  attorney  in  that  suit,  in  which 
among  other  items  claimed  by  the  defendant 
was  a  receipt  of  Messrs.  Ingalls  &  Powell,  for 
21*1  *$102.28,  of  the  date  of  Mar.  7,  1834, 
and  Powell  testified  that  he  never  gave  Kittle 
any  receipt  on  the  Webb  demands  other  than 
that  given  to  the  defendant's  son,  as  testified  to 
by  him.  The  defendant's  counsel  objected  to 
the  bill  of  particulars,  produced  as  above,  being 
received  in  evidence,  but  the  objection  was 
overruled  bv  the  judge.  Kittle,  the  witness, 
further  testified  that  his  father  never  sanc- 
tioned the  application  of  the  payment  made  by 
him  to  any  other  demand  than  the  note  in  ques- 
tion; that  he  claimed  to  have  paid  the  account 
to  which  Powell  said  he  would  apply  the  pay- 
ment, and  that  it  was  a  disputed  and  contested 
account.  The  counsel  for  the  defendant  insisted 
that  the  cause  should  be  submitted  to  the  jury 
to  pass  upon  the  question  of  payment;  but  the 
judge  decided  that  under  the  testimony  in  the 
case  it  was  wholly  a  question  of  law  for  the 
court  to  say  whether  the  note  had  been  paid, 
and  that  he  was  of  opinion  the  note  had  not 
been  paid,  but  that  the  amount  paid  by  the 
defendant's  son  had  been  applied  to  the  Webb 
demand,  by  the  awent  of  all  parties  ;  that  it 
had  been  BO  applied  by  Powell,  and  the  defend- 
ant had  adopted  the  application  by  setting  it 
forth  and  claiming  it  in  his  bill  of  particulars 
In  the  suit  of  Webb  against  him.  The  defend- 
ant excepted  to  this  derision,  and  the  jury. 
under  the  direction  of  the  judge,  found  a  ver- 
dict for  MM-  plaintiffs  for  the  amount  of  the 
note  and  interest.  The  defendant  moves  for  a 
new  Ir  i  ul. 

Mr.  C.  L.  Allen,  for  the  defendant. 

Mr.  C.  F.  Ingalls,  for  the  plaintiffs. 
WKND.  17. 


By  the  Court,  Brpnspn,  J.  A  bill  of  par- 
ticulars is  an  amplification,  or  more  particular 
specification  of  the  matter  set  forth  in  the 
pleading.  The  declaration,  plea,  or  notice  of 
set-otlj  may  be  so  general  in  its  terms  that  the 
opposite  party  will  not  be  fully  apprised  of  the 
demand  which  will  be  set  up  on  the  trial,  and 
he  is,  therefore,  permitted  to  call  on  his  adver- 
sary to  give  a  more  detailed  and  particular 
statement  of  the  claims  on  which  he  intends  to 
rely.  When  *the  bill  is  furnished,  it  is  [*22 
deemed  a  part  of  the  declaration, plea  or  notice 
to  which  it  relates, and  is  construed  in  the  same 
way  as  though  it  had  originally  been  incorpo- 
rated in  it.  The  particulars  cannot  be  evidence 
against  the  party  furnishing  them,  in  any  case, 
or  for  any  purpose,  where  the  pleading  or  notice 
to  which  the  bill  relates  would  not  be  evidence. 

An  admission  in  pleading  is  evidence  against 
the  party  making  it  on  the  trial  of  the  particu- 
lar issue  to  which  the  admission  relates;  but  an 
admission  in  one  count  of  a  declaration,  is  not 
evidence  against  the  plaintiff  under  any  other 
count;  and  where  the  defendant  pleads  several 
pleas,  the  plaintiff  cannot  use  an  admission  in 
one  plea  for  the  purpose  of  establishing  a  fact 
which  is  denied  in  another.  Harrington  v.  Mac- 
morris,  5  Taunt.,  88.  The  Supreme  Court  of 
Mass,  laid  down  a  different  rule  in  the  action 
of  slander.  Jackson  v.  Stetson,  15  Mass.,  48  ; 
Aldermanv.  French,  1  Pick.,1.  These  decision* 
have  not  been  followed  elsewhere  Cittey  v.  Jen- 
ness;  2  N.  H.,  89,  and  they  are  much  shaken  at 
home  by  the  recent  case  of  Melvin  v.  Whiting, 
13  Pick.,  184. 

No  principle  has  ever  been  recognized  by  this- 
court  which  would  sanction  the  receiving  of  a 
bill  of  particulars  in  evidence  against  the  party 
who  furnished  it,  for  any  other  purpose  than 
that  of  restricting  his  proofs,  and  limiting  his 
recovery  or  set  off  to  the  matters  which  nave 
been  put  in  issue  by  the  pleadings.  In  England, 
as  is  true  in  relation  to  many  other  matters, 
there  are  a  few  contradictory  decisions  at  Nisi 
Prius,  having  some  bearing  on  this  question  ; 
but  neither  of  the  courts  of  Westminster  Hall 
has  sanctioned  any  other  use  of  the  bill  of  par- 
ticulars than  that  which  has  been  mentioned. 
In  Harrington  v.  Macmorris,  5  Taunt.,  88,  Sir 
James  Mansfield  had  received  the  bill  of  par- 
ticulars in  evidence  at  the  circuit  as  containing 
an  admission  against  the  defendant;  but  be 
afterwards  united  with  his  brethren  in  correct- 
ing the  error,  and  ordered  the  verdict  set  aside 
and  a  nonsuit  to  be  entered.  Where  it  is  mate- 
rial,pleadings  may  be  given  in  evidence  for  the 
purpose  of  proving  a  li*  pendent.  Brown  v.  Lit- 
Uepeid.  7  Wend.,  454;  "but  that  is  a  very  1*2:* 
different  matter  from  giving  them  in  evidence 
for  the  purpose  of  concluding  the  party  by  any 
admission  which  they  may  contain.  The  parly 
may  make  an  admission  in  one  suit  or  one  plea, 
which  tie  would  be  very  unwilling  to  follow  in 
another.  A  fact  which  is  either  directly  or  im- 
pliedly  admitted  in  pleading,  will  be  deemed 
true  for  all  the  purposes  of  that  issue  ;  but  it 
may  still  be  that  the  fact  does  not  exist,  and 
that  it  was  only  conceded  in  the  particular  case 
because  the  party  did  not  think  it  important  in 
relation  to  that  matter  to  put  it  in  issue. 

In  this  case  the  defendant  was  sued  by  the 
plaintiffs  and  al»o  by  Webb.  He  had  made  a 
payment  which  he  was  entitled  to  have  allowed 
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in  one  of  the  suits.  He  pleads  or  gives  notice 
of  the  claim  in  both  suits  ;  and  if  the  doctrine 
laid  down  at  the  circuit  were  fully  carried  out, 
he  has  forfeited  the  payment  aud  cannot  have  i 
it  allowed  in  either  suit.  The  judge  held  that 
the  defendant  was  concluded  in  this  suit  by 
having  set  up  and  claimed  the  payment  in  the 
Webb  suit.  If  the  same  doctrine  should  be 
applied  on  the  trial  of  the  Webb  suit,  the  de- 
fendant would  be  again  concluded  by  having 
set  up  and  claimed  the  payment  in  this  ;  and 
the  result  would  be  that  he  must  lose  the  money 
altogether.  This  shows,  I  think,  that  the  bill 
of  particulars  was  improperly  received  in  evi- 
dence. In  the  suit  to  which  it  belongs  it  will 
perform  its  appropriate  office;  but  in  this  ac- 
tion it  should  neither  conclude  the  defendant 
nor  prejudice  his  rights. 

But  if  the  bill  of  particulars  was  properly  in 
evidence  for  any  purpose,  it  was  not  conclu- 
sive upon  the  defendant — it  did  not  operate  by 
way  of  estoppel.  At  most,  it  was  but  evidence 
to  be  considered  by  the  jury  in  connection  with 
the  testimony  of  the  witnesses.  The  judge  de- 
cided that  whether  the  note  was  paid  or  not, 
was  a  question  of  law  for  the  court.  In  that  I 
think  he  erred.  The  testimony  was  to  some 
extent  contradictory,  and  it  was  the  appropri- 
ate office  of  the  jury  to  say  what  was  the  truth 
of  the  case.  If  the  witness  Kittle  gave  a  true 
account  of  the  transaction,  this  note  had  been 
oaid,  and  without  calling  in  question  the  in- 
tegrity of  the  other  witness,  the  jury  would 
24*]  have  been  warranted  *in  finding  a  ver- 
dict for  the  defendant.  Powell  only  contradicts 
Kittle  in  one  particular.  He  testifies  that  noth- 
ing was  said  about  applying  the  payment  on 
this  note.  This  is  only  negative  evidence.  The 
payment  may  have  been  made  on  this  note,  and 
the  fact  may  have  been  forgotten  by  Powell. 
Kittle  swears  positively  to  the  affirmative  fact 
of  having  made  the  payment  on  this  note  ;  and 
he  cannot  be  mistaken,  for  he  was  sent  for  the 
special  purpose  of  performing  that  act.  and  no 
other.  His  account  of  the  matter  is  either  sub- 
stantially true,  or  he  has  committed  perjury. 
The  circumstances  of  the  case  tend  to  confirm 
his  statement,  why  did  the  defendant  send  the 
precise  amount  due  on  this  note,  and  why  pay 
the  particular  sum  of  $102.28,  unless  itwasfor 
the  purpose  of  taking  up  this  note  ?  And  why 
should  the  defendant  make  a  payment  on  the 
demand  of  Webb,  which  he  insisted  had  al- 
ready been  paid,  and  which,  as  the  witness 
says,  was  a  disputed  and  contested  account  ? 
But  without  undertaking  to  say  which  way  the 
balance  of  evidence  preponderated,  it  is  enough 
that  there  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury. 

It  is  said  that  the  defendant  has  acquiesced 
in  the  application  of  the  payment  to  the  de- 
mand of  Webb  ;  that  he  has  held  the  receipt 
which  was  given  for  the  money  without  making 
any  objection  ;  and  the  case  is  likened  to  one 
where  a  merchant  receives  a  stated  account 
from  another  house  with  which  he  has  trans- 
actions, and  retains  it  for  a  long  period  without 
questioning  its  accuracy.  The  two  cases  are 
not  parallel.  Stating  an  account  is  a  rightful 
act  in  the  ordinary  course  of  business.  If  the 
party  receiving  the  account,  keep  it  a  long  time 
without  objection,  it  raises  a  presumption, 
more  or  less  strong  according  to  circumstances, 
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that  the  account  is  properly  stated.  But  in  this 
case,  the  first  question  is,  whether  Powell  acted 
properly  in  applying  the  money  and  giving  the 
receipt  which  he  delivered  to' the  defendant's 
son.  If  that  was  a  wrongful  act  (and  it  clearly 
was  if  the  witness,  Kittle,  has  spoken  truly),  it 
could  impose  no  obligation  whatever  on  the 
defendant.  His  dissent  was  already  expressed, 
and  there  was  no  occasion  for  repeating  it.  No 
man  by  doing  wrong,  can  make  it  the  duty  of 
another  *to  complain  of  the  injury  at  the  [*25 
peril  of  being  concluded  by  his  silence.  And 
besides,  what  acquiescence  has  there  been  on 
the  part  of  the  defendant  ?  It  does  not  appear 
when  this  suit  was  commenced  ;  it  was  tried 
only  eight  months  after  the  payment  was  made, 
ana  for  aught  that  appears,  the  suit  may  have 
been  brought  the  next  day  after  the  transaction 
in  question.  Clearly,  the  defendant  was  neither 
bound  to  negotiate  nor  complain  after  he  was 
called  into  court  ;  his  silence  authorized  no 
presumption  against  him  ;  and  the  inquiry  re- 
turns, whether  the  payment  was  in  fact  made 
on  this  note,  or  on  the  demand  of  Webb.  That 
was  a  question  of  fact  for  the  jury. 

It  is  said  that  Powell  as  attorney  for  the 
plaintiffs,  had  no  authority  to  receive  the  note 
of  Baker  &  Walbridge  in  part  payment  of  this 
note.  It  is  enough  to  say,  that  the  cause  was 
not  put  upon  that  ground  at  the  circuit. 

New  trial  granted. 

Cited  in-1  Hill,  215 ;  8  Barb.,  440 ;  5  How.  Pr.,  425 ; 
78  Ind..  383. 


VAN  RENSSELAER  ET   AL.   t>.    CLARK. 

Recording  of  Deeds — Statutes  Concerning — Con- 
struction of — Purchaser  for  Valuable  Consid- 
eration— Rights  of  Notice. 

A  statute  declaring  the  omission  to  record  a  deed 
fraudulent  and  void  as  against  a  subsequent  pur- 
chaser for  valuable  consideration,  is  subject  to  the 
same  construction  as  a  statute  declaring:  such  omis- 
sion fraudulent  and  void  as  against  a  subsequent 
bona  fide  purchaser  for  valuable  consideration ;  and 
notice  for  the  purpose  of  showing:  mala  fides  may, 
under  the  first  as  well  as  the  second  statute,  be 
shown  at  law  as  well  as  in  equity. 

A  purchaser  for  valuable  consideration  cannot 
hold  the  land  conveyed  to  him,  although  the  deed  to 
his  grantor  be  recorded  previous  to  a  prior  deed  ex- 
ecuted by  the  original  owner  to  a  third  person,  if 
such  prior  deed  be  recorded  anterior  to  the  last 
purchase ;  and  in  such  case  the  last  purchaser  is 
chargeable  with  notice,  and  hia  deed,  consequently, 
is  void. 

Citations-^  Johns.,  457 :  15  Wend.,  588 ;  7  Anne, 
ch.20,  sec.  1 ;  5  Barn.  &  Aid.,  142 ;  1  R.  S-,  756,  sec.  1 
3  K.  8.,  188,  sec.  1. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Tompkins  Circuit  in  June,  1835,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  plaintiffs  showed  title  in  one  Derick 
Schuyler,  to  lots  Nos.  57  and  58 — Ulysses,  in 
the  military  tract,  containing  1,200  acres  of 
land  and  a  deed  from  Schuyler  to  James  Van 
Rensselaer,  the  father  of  the  plaintiffs,  bearing 
date  Aug.  25,  1794,  conveying  the  two  lots  for 
the  consideration  *of  $50  ;  which  deed  [*26 
was  recorded  in  the  County  of  Cayuga,  Jan.  2. 


NOTE.— Recording  of  deeds— Rights  of  parties  not 
affected  by  failure  to  record— Subsequent  purchaser 
without  notice— Rights  »f— Notice.  See  Jackson  v. 
Sharp.  9  Johns.,  163,  note  ;  Jackson  v.  Phillips,  9 
Cow.,  94,  note;  Jackson  v.  Post,  9 Cow.,  120,  note. 
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1804.  The  plaintiffs  did  not  prove  that  the 
•deed  was  deposited  according  to  the  require- 
ment of  the  Act  of  1794.  Previous  to  the  deed 
from  Schuyler  to  Van  Rensselaer  being  re- 
corded, to  wit  :  July  2,  1799,  Derick  Schuyler 
for  the  consideration  of  $1,000.  conveyed  the 
same  lots  to  one  Philip  H.  Schuyler,  who  pro- 
cured his  deed  to  be  recorded  Oct.  25,  1802, 
-and  Apr.  2,  1805,  conveyed  lot  No.  57,  to  one 
Samuel  Clark  for  the  consideration  of  $1,300. 
Clark,  in  1806,  conveyed  to  James  Emott  for 
the  consideration  of  $2,500,  and  Emott,  in 
1833,  conveyed  to  Mathias  Miller  for  the  con- 
sideration of  $10.233.43.  The  premises  in  ques- 
tion, are  part  of  lot  No.  57,  and  at  the  com- 
mencement of  the  suit,  were  in  possession  of 
the  defendant  as  the  tenant  of  Miller.  It  was 
proved  that  Philip  H.  Schuyler  at  the  time  of 
the  conveyance  to  him,  had  actual  notice  of  the 
deed  to  Van  Rensselaer  ;  this  evidence  was  ob- 
jected to  but  received  by  the  judge,  who 
charged  the  jury  that  Philip  H.  Schuyler  was 
not  a  bona  fide  purchaser  and  his  deed  was 
void,  notwithstanding  it  was  first  recorded,  if 
at  the  time  he  took  his  conveyance  he  had 
knowledge  or  had  notice  of  the  previous  deed 
to  Van  Rensselaer ;  and  that  the  record  of  the 
deed  to  Van  Rensselaer  was  sufficient  notice  to 
subsequent  purchasers  and  rendered  void  the 
conveyances  to  them.  The  defendant  excepted 
to  the  charge,  and  tho  jury  found  for  the 
plaintiffs.  The  defendant  moves  for  a  new 
trial. 

Me**rs.  L.  H.  Palmer  and  S.  Stevens. 
for  the  defendant.  By  the  Act  for  registering 
deeds  and  conveyances  relating  to  the  military 
bounty  lands,  passed  Jan.  8,  1794,  every  deed 
and  conveyance  thereafter  to  be  made  and  ex- 
ecuted of  any  of  those  lands  is  declared  fraud- 
ulent and  void  against  any  subsequent  pur- 
chaser for  valuable  consideration,  unless  the 
same  be  recorded  before  the  recording  of  the 
deed  under  which  the  subsequent  purchaser 
claims.  3  R.  S.,  188.  sec.  1.  Philip  H.  Schuy- 
ler was  a  subsequent  purchaser  for  valuable 
•consideration.  This  Act  is  not  like  the  gen- 
eral Registry  Act,  which  declares  the  prior 
'I'-i-'l  fraudulent  and  void  against  any  subse- 
quent bona  fide  purchaser  for  valuable  consid- 
27*]eration.  "unless  first  recorded.  1  R.  L., 
370,  -•« -.  4.  ID  the  Act  in  Relation  to  the  Mili- 
tary Bounty  Lands,  the  words  "  bona  fide"  we 
omitted,  and  the  Act  was  not  framed  unad- 
visedly, for  at  the  same  time  the  Act  Relative 
to  Mortgages  was  in  existence,  which  declares 
that  no  mortgage  shall  defeat  any  bona  fide 
purchaser  unless  the  same  shall  have  been  duly 
registered.  1  R.  L..  373.  sec.  2.  The  differ- 
ence in  the  result  from  the  different  phrase- 
ology of  the  Acts  is  fully  recognized  by  Chan- 
ce&ir  Wai  worth,  in  the  case  of  Tulllev.  Jackson, 
<J  Wend.,  227.  where  he  admits  that  under 
a  statute  framed  like  that  passed  in  refer- 
ence to  the  military  bounty  lands,  the  grantee 
<>f  an  unregistered  deed  Is  remediless  at  law  ' 
against  a  subsequent  purchaser  for  valuable 
consideration,  and  that  he  can  seek  relief  only 
in  equity;  whereas,  under  a  statute  like  the 
general  Registry  Act.  he  may  at  law  show  no- 
tice, and  thus  establish  that  the  second  deed 
was  not  obtained  bona  fide.  In  Dot,  v.  AUop, 
6  Barn.  &  Aid..  142,  which  was  decided  as  late 
AS  1821,  under  the  Middlesex  Registry  Act,  7 
WBND.  17.  N.'Y.  R..  18. 


Anne,  ch.  20,  it  was  held  that  the  first  deed  is 
absolutely  void  at  law  as  against  the  second 
purchaser,  even  with  actual  notice  of  the  prior 
deed;  and  the  party  is  bound  to  seek  relief  in 
chancery.  Until  the  case  of  Doe  v.  Alsop,  the 
question  had  never  been  attempted  to  be  raised 
in  a  court  of  law.  In  2  Atk.,  275,  and  3  Id., 
651,  it  was  held  that  the  second  purchaser  even 
with  notice  of  the  prior  deed,  acquires  the  le- 
gal estate,  although  relief  in  such  cases  is  al- 
ways granted  in  equity.  The  same  doctrine  is 
laia  down  in  Sugd.  Vendors,  471 ;  see,  also,  3 
Ves.,  Jr.,  486;  1  Sch.  &  L.,  97, 160;  2  Id.,  64; 
2  Johns.  Ch.,  190.  Mr.  Cruise,  in  his  4th  vol., 
pp.  356,  357,  358,  sees.  25-27,  tit.  32  d,  ch.  28, 
questions  the  power  even  of  a  Court  of  Chan- 
cery to  grant  relief  in  such  cases.  And  in  3 
Ves. ,  486,  the  Master  of  the  Rolls  expresses  his 
regret  that  the  statute  was  ever  broken  in 
upon,  and  says  that  nothing  less  than  actual 
fraud  will  justify  the  interference  of  a  court 
of  equity.  It  is  admitted  that  in  Jackson  v. 
Burgott,  10  Johns.,  457,  Chancellor  Kent,  then 
Chief  Justice  of  the  Supreme  Court,  discussed 
the  question  whether  notice  of  the  unregistered 
deed  is  not  exclusively  of  equity  cognizance, 
and  came  tojthe  conclusion  *that  courts  [*28 
of  common  law  have  concurrent  jurisdiction. 
The  cases  cited  in  support  of  the  opinion  ex- 
pressed by  him,  either  arose  in  equity  or  were 
cases  at  law,  bearing  no  analogy  to  the  ques- 
tion arising  under  the  Registry  Act.  Besides, 
the  opinion  is  obiter,  as  the  defendant  in  that 
case  was  not  a  purchaser  for  valuable  consid- 
eration. In  principle,  it  is  right  that  the  hold- 
er of  the  prior  unregistered  deed  should  be 
compelled  to  resort  to  equity,  so  that  justice 
may  be  meted  out  in  reference  to  the  circum- 
stances of  each  particular  case.  Here  the 
grantee  of  the  prior  deed,  paid  a  consideration 
of  $50,  whereas  the  grantee  in  the  last  deed 
produced  on  the  part  of  the  defense,  paid  on 
his  purchase  upwards  of  $10,000.  But  if  the 
deea  to  Van  Rensselaer  should  be  held  valid  as 
against  Philip  H.  Schuyler,  his  grantee  Clark, 
being  unaffected  with  actual  notice,  is  entitled 
to  hold  the  land.  In  Jackson  v.  Given,  8  Johns., 
141,  a  case  arising  under  this  same  Registry 
Act  of  1794,  the  court  say:  "It  is  a  settled 
rule  that  if  one  affected  with  notice,  conveys 
to  one  without  notice,  the  latter  shall  be  pro- 
tected equally  as  if  no  notice  had  ever  existed." 
See,  also,  2  Vern..  384;  2  Fonbl..  153;  Amhl.. 
318;  1  Johns.,  573,  574.  Admitting  that  Clark 
had  constructive  notice  of  Van  Rensselaer's 
deed  as  it  was  in  fact  recorded  previous  to  the 
conveyance  to  him,  still  the  record  only  ap- 
prised him  of  the  existence  of  the  deed  and 
conveyed  no  notice  of  any  fraud  on  the  part 
of  his  grantor.  On  the  contrary,  the  statute 
told  him  that  the  deed  of  Van  Rensselaer  must 
be  deemed  fraudulent  and  void  as  against  a 
subsequent  purchaser  for  valuable  considera- 
tion. Besides,  when  examining  the  records, 
Clark  was  not  bound  to  search  for  convey- 
ances to  which  his  grantor  was  not  a  parly.  1 
Johns.  Ch..  574.  But  Clark  was  not  charge- 
able even  with  constructive  notice.  It  was  not 
intended  by  the  Act  of  1794.  that  the  registry 
of  a  deed  should  operate  as  notice  to  subse 
qtient  purchasers.  In  reference  to  the  registry 
of  mortgages  it  has  been  held  otherwise,  be- 
cause from  the  terms  of  the  Act  in  reference  to 
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mortgages,  the  implication  was  strong  and  ir- 
resistable  that  the  registry  should  be  notice; 
but  no  such  implication  is  authorized  by  the 
Act  in  reference  to  the  registry  of  deeds.  In- 
2O*]  deed,  *it  has  been  expressly  decided, 
that  a  deposit  of  a  deed  in  compliance  with  the 
requirement  of  another  provision  of  the  same 
Act  of  1794,  is  not  notice  to  a  subsequent  pur- 
chaser. 20  Johns.,  659.  Knowledge  of  facts 
sufficient  to  put  a  party  upon  inquiry  has  been 
deemed  equivalent  to  notice;  but  the  mere  reg- 
istry of  a  prior  deed  subsequent  to  the  record 
of  the  deed  to  the  party  who  is  about  to  con- 
vey, is  not  enough  to  put  the  purchaser  upon 
inquiry.  Had  the  grantee  under  the  prior  deed 
been  in  the  actual  possession  of  the  premises  at 
the  time  of  the  subsequent  conveyance,  it 
might  have  been  said  that  the  purchaser  was 
put  upon  inquiry. 

Mr.  J.  A.  Collier,  for  the  plaintiffs,  con- 
tended that  the  deed  to  Philip  H.  Schuyler, 
under  which  the  defendant  derives  title,  was 
fraudulent  and  void,  Schuyler  having,  at  the 
date  of  his  conveyance,  actual  notice  of  the 
previous  deed  to  van  Rensselaer;  and  that  the 
deed  to  Van  Rensselaer  having  been  recorded 
previous  to  the  conveyance  from  Philip  H. 
Schuyler  to  Clark,  Clark  and  the  subsequent 
grantees  were  all  chargeable  with  notice  of  the 
prior  deed  to  Van  Rensselaer,  and  that  conse 
quently  their  deeds  were  void.  In  support  of 
these  positions,  he  cited  8  Johns.,  137;  10  Id., 
457;  5  Paige,  109;  9  Johns  ,  163;  15  Id.,  555; 
4  Kent,  Com.,  169;  3  Mass.,  573;  1  Pick.,  164; 
2  Johns.,  510;  1  Johns.  Ch.,  298;  9  Wh.,  498; 
1  Yeates.  172;  1  McCord,  Ch.,  395;  6  Wend., 
227;  20  Johns.,  665;  3  Paige,  437;  Ham.,  128; 

7  Conn..  324;  11  Wend.,  442;  1  Pick.,  164;  2 
Conn.,  467:  2  Ball.  &  B.,  300;  13  Pick.,  460; 

8  Wend.,  627;  9  Cow.,  122;  and  particularly 
Jackson  v.  Pott,  15  Wend.,  588. 

By  the  Court,  Cpwen,  J.  The  question  of 
knowledge  in  Philip  H.  Schuyler  was  put  to 
the  jury,  who  found  for  the  plaintiffs  as  they 
were  directed  to  do  by  the  judge,  on  being 
satisfied  that  he  had  actual  notice  of  the  prior 
deed.  Their  finding  is  fully  sustained  by  the 
evidence. 

The  defendant  moves  for  a  new  trial  on  the 
ground  that  James  Van  Rensselaer's  deed,  not 
3O*]being  deposited  as  required  *by  the  stat- 
ute, was  fraudulent  and  void  as  against  P.  H. 
Schuyler,  though  he  had  full  notice.  To  this 
the  answer  is,  the  Act  applies  only  to  such  deeds 
as  were  dated  prior  to  its  passage,  which  was 
Jan.  8,  1794.  Van  Rensselaer's  deed  was  dated 
in  August  of  that  year.  The  Statute  of  Jan. 
8,  1794,  after  reciting  that  many  frauds  had 
been  committed  in  respect  to  these  bounty 
lands,  by  forging  and  antedating  conveyances 
of  lands  to  different  persons  and  various  other 
contrivances,  so  that  it  had  become  difficult  to 
discover  the  legal  title;  for  remedy  whereof 
and  in  order  to  detect  the  said  frauds  and  to 
prevent  like  frauds  in  future,  enacted,  by  sec- 
tion 1,  that  all  deeds,  etc.,  theretofore  made 
concerning  such  lands  should,  on  or  before 
May  1,  1794,  be  deposited  with  the  clerk  of 
the  City  and  County  of  Albany;  and  that  those 
not  so  deposited  should  be  adjudged  fraudu- 
lent and  void  against  the  subsequent  purchas- 
er, etc.,  for  valuable  consideration;  and  that 
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every  deed,  etc.,  thereafter  to  be  made,  etc., 
should  be  adjudged  fraudulent  and  void  as 
against  any  subsequent  purchaser,  etc.,  for  val- 
uable consideration,  unless  recorded  by  the 
clerk  of  Herkirner  Co.,  before  the  recording  of 
the  deed,  etc.,  of  the  subsequent  purchaser. 
Other  counties  were  afterwards  substituted  as 
places  of  registry. 

It  is  objected  that  Schuyler's  deed  was  first 
recorded.  The  answer  given  is,  he  had  an  act- 
ual notice  of  Van  Rensselaer's  deed,  which 
was  held  sufficient  as  to  him  in  Jackson  v.  Bur- 
gott,  10  Johns.,  457.  The  point  was  there  very 
fully  examined  by  Ch.  J.  Kent,  who  delivered 
the  opinion  of  the  court,  and  the  import  of  the 
words '  'purchaser  for  a  valuable  consideration'^ 
was  considered  synonymous  with  bonaf.de  pur- 
chaser. And  it  was  held  that  actual  notice 
takes  away  bona  fides  as  effectually,  under  this 
Act,  as  under  the  general  Registry  Act.  The 
position  was  never  doubted  as  to  the  latter.and 
was  so  expressly  adjudged  in  Jackson  v.  Post, 
15  Wend.,  588.  The  case  of  Jackson  v.  Burgott, 
turned  on  the  very  points  arising  out  of  the 
identical  statute  on  which  the  titles  of  these 
parties  depend.  The  court  held:  1.  That  act- 
ual notice  was  equivalent  to  registry;  and  2. 
That  this  was  so  as  *well  at  law  as  in  [*31 
equity.  That  it  is  so  in  equity  is  admitted  by 
the  English  courts  in  respect  to  the  Middlesex 
Registry  Act,  7  Anne,  ch.  20,  sec.  1,  which 
was  the  model  of  this  military  Registry  Act; 
though  the  K.  B.  in  Doe  v.  Allsop,  5  Barn.  & 
Aid.,  142,  refused  to  import  the  equitable  doc- 
trine into  a  court  of  law.  This  is  but  little 
more,  probably,  than  a  dispute  about  form;  at 
any  rate,  it  is  enough  for  us  to  see  that  the 
contrary  has  been  long  settled  in  this  court. 

But  it  is  said  that  Clark  bought  of  Schuyler 
on  the  faith  of  finding  that  his  deed  was  first 
recorded,  and  that  he  shall  not  be  holden  to 
look  further,  and  run  the  hazard  of  actual  no- 
tice to  Schuyler.  In  Jackson  v.  Post,  it  was 
held  that  the  registry  of  a  deed  is  notice  to  ev- 
ery one,  from  the  time  of  its  being  recorded, 
even  to  a  purchaser  standing  a  second  or  fur- 
ther remove  from  the  common  source  of  title. 
The  same  case  held  that,  having  such  notice, 
the  purchaser  takes  at  the  peril  of  his  imme- 
diate grantor's  title  being  impeached  by  actual 
notice,  though  his  deed  was  recorded  previous 
to  the  adverse  one.  This,  it  is  true,  was  under 
the  general  Registry  Acts;  but  if  the  case  of 
Jackson  v.  Burgott  is  to  govern,  the  same  rules 
apply  to  deeds  of  military  bounty  lands.  That 
case  holds,  that  actual  notice  is  a  substitute 
for  registry.  Under  both  Acts,  to  entitle  the 
purchaser  to  protection,  he  must  be  a  bona  fide 
purchaser  in  the  strict  sense  of  the  term.  He 
must  not  have  notice  when  he  buys.  If  the 
registry  be  notice,  it  takes  away  bona  fides. 
There  is  nothing  to  distinguish  the  two  Acts 
in  regard  to  the  effect  of  registry.  By  both  it 
is  declared  to  be  notice  in  much  the  same 
phraseology.  Under  the  general  Registry  Act 
it  is  declared  that  every  conveyance  not  re- 
corded shall  be  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, whose  conveyance  shall  be  first  duly 
recorded.  1  R.  S.,  756,  sec.  1.  The  Act  in 
question,  3  R.  S.,  188,  sec.  1,  is,  that  it  "shall 
be  adjudged  fraudulent  and  void  as  against 
any  subsequent  purchaser,  etc.,  for  valuable 
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consideration."  The  condition  of  the  subse- 
quent purchaser,  as  being  mediate  or  immedi- 
ate from  the  common  source  of  title,  and  his 
32*]  liability  to  be  affected  *with  notice.must 
be  the  same  in  both  cases.  The  only  question 
which  can  arise  is  in  respect  to  the  quality  of 
his  purchase,  the  first  cited  statute  demanding 
bona  fides,  the  latter  not  doing  so  in  terms. 
New  trial  denied. 

Explained—*  Barb.,  381. 

Cited  in— 19  Wend..  341,  515;  2  Hill,  654;  5  Denio, 
193 ;  65  N.  Y.,  41 ;  3  Keyes,  453  :  4  Abb.  App.  Dec.,  70 ; 
1  Hun.  306;  8  Barb.,  13;  20  Wis.,  530 ;  30  Wis..  448;  41 
Cal.,50. 


BRACKET  'v.  EASTMAN. 

False  Imprisonment — Judge's  Order  to  Hold  to 
Sail. 

A  judge's  order  to  hold  to  bail  is  no  defense  to  an 
action  for  false  imprisonment  brought  for  an  arrest 
upon  a  capias  ad  respondendum,  where  the  defend- 
ant in  such  process  does  not,  in  fact,  come  within 
the  exceptions  to  the  Act  to  Abolish  Imprisonment. 

Citations— Laws  of  N.  Y.  Sess.  of  1831,  p.  396,  sec. 
1;  Doug.,  671;  2  W.  Bl.,  1190 ;  1  Archb.  Pr.,  76  ;  3  Cai., 
267  ;1  Salic..!. 

~n  ALSE  imprisonment.  The  plaintiff  declared 
J.  in  trespass  for  false  imprisonment.  The  de- 
fendant pleaded  that  the  imprisonment  com- 
Elained  of  consisted  in  an  arrest  of  the  plaintiff 
y  the  sheriff  of  the  County  of  'Rensslaer,  by 
virtue  of  a  capiasad  respondendum  in  asswnpsit, 
issued  by  the  plaintiff  as  an  attorney  of  this 
court,  upon  the  retainer  of  the  plaintiff  in  the 
same,  at  whose  suit  the  capias  was  sued  out; 
that  an  order  to  hold  to  bail  in  the  sum  of 
$1,100  was  made  by  a  commissioner  and  in- 
dorsed upon  the  writ,  obtained  upon  an  affida- 
vit of  the  agent  of  the  plaintiff,  that  the  de- 
fendant had  not  been  a  resident  of  this  State 
for  one  month  previous  to  the  issuing  of  the 
writ.  The  plaintiff  replied  that  he  had  been  a 
resident  of  the  State  for  one  month  previous  to 
the  issuing  of  the  writ.  To  which  replication 
the  defendant  demurred. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  8.  Stevens,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  1st  sec- 
tion of  the  Act  to  Abolish  Imprisonment  for 
debt.  L.  of  N.  Y.,  seas.  1881,  p.  896,  expressly 
provides  that  no  person  shall  be  arrested  or  im- 
prisoned on  any  civil  process,  etc.,  in  any  suit 
instituted  for  the  recovery  of  money  due  upon 
33*]  any  judgment  *or  decree  founded  upon 
contract,  or  due  upon  any  contract  express  or 
implied,  etc.  It  is,  therefore  apparent. that  the 
order  of  the  commissioner  to  hold  to  bail,  be- 
ing in  direct  violation  of  the'  injunction  of  the 
Act,  was  nugatory.  The  2d  section  declares 
that  the  1st  section  shall  not  extend  to  any  per- 
son who  shall  not  have  been  a  resident  of  the 
State  for  at  least  one  month  previous  to  the 
commencement  of  a  suit  against  him,  nor  to 
certain  proceedings  or  certain  actions  therein 
speciflea.  This  section  allows  an  arrest  in  cer- 
tain cant-*,  but  to  justify  it  the  burden  lies  on 
the  plaintiff  in  the  suit  to  show  that  the  case 
falls  within  the  section.  If  it  be  non -residence, 
the  defendant  must  be  shown,  in  fact,  not  to 
have  been  a  resident  for  the  time  specified  in 
the  Act.  The  general  provision  of  the  Act  is, 
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that  no  person  shall  be  imprisoned  on  any  civ- 
il process,  in  any  suit  instituted  for  the  recov- 
ery or  money  due,  upon  any  contract  express 
or  implied.  The  defendant  may  repose  him- 
self upon  the  statute,  and  hold  the  plaintiff  or 
his  attorney  responsible,  if  arrested  by  their 
direction,  for  an  invasion  of  his  personal  liber- 
ty. Whether  the  officer  would  be  liable  for 
making  the  arrest,  it  is  unimportant  now  to  ex- 
press an  opinion. 

In  England,  and  here  until  the  passage  of 
the  Act  of  1831,  it  is  true  an  action  for  false 
imprisonment  would  not  lie  for  an  arrest  in  a 
case  where  the  defendant  was  privileged, 
Doug.,  671;  2  W.  B.,  1190,  because  by  the  gen- 
eral law  of  the  land  a  defendant  was  liable  to 
arrest  and  could  claim  an  exemption  only  by 
showing  to  the  court  his  privilege.  1  Archb. 
Pr.,  76,  and  3  Cai.,  267.  The  writ  gave  au- 
thority to  the  officer  to  arrest  and  hold  to  bail, 
until  otherwise  directed  by  competent  author- 
ity, upon  facts  existing  in  the  particular  case, 
1  Archb.  Pr.,  76;  1  Salk.,  1.  Now  since  the 
Act  of  1831,  no  authority  to  arrest  exists  here, 
except  in  the  cases  specified  in  the  2d  section; 
and  the  plaintiff  and  his  attorney,  therefore, 
must  see  to  it,  that  the  defendant  is  liable  loan 
arrest  before  a  direction  for  his  arrest  or  that 
he  be  held  to  bail,  be  given. 

Judgment  for  plaintiff. 

Cited  in-56  N.  Y.,  453 ;  1  Keys,  513 ;  1  Abb.  App. 
Dec.,  314 ;  28  How.  Pr.,  227  ;  Co.  R.  N.  S.t  8. 


*VAN  RENSSELAER  [»34 

v. 
QUACKENBOSS. 

Landlord  and  Tenant — Levy  of  Execution  on 
Tenant's  Property — Notice  by  Landlord  to 
Officer,  of  Claim  for  Rent — Statute  Only  Ex- 
tends to  One  Tears  Rent — Second  Execution — 
Trover. 

Where  there  is  a  year's  rent  due  to  a  landlord  at  the 
time  of  the  levy  of  an  execution  on  the  property  of 
his  tenant,  and  the  landlord  omits  to  give  notice  to 
the  officer  of  his  claim,  until  after  the  accruing  of 
another  year's  rent,  he  Is  entitled  to  only  one  year's 
rent,  although  subsequent  to  the  accruing  of  the 
second  year's  rent,  new  executions  are  levied  upon 
the  property  by  another  officer,  and  noticu  is  given 
to  him  by  the  landlord  of  the  rent  due. 

It  deems,  that  had  the  landlord  given  notice  of 
his  claim  on  the  levy  of  the  first  execution,  and  had 
given  a  like  notice  on  the  levy  of  the  second  execu- 
tion that  he  would  have  been  entitled  to  two  year's 
rent. 

Where  property  taken  under  a  distress  warrant  Is 
converted  by  a  stranger,  trover  will  not  He  In  the 
name  of  the  landlord:  under  the  provisions  of  our 
statute,  the  action  must  be  In  the  name  of  the  offi- 
cer making  the  distress. 

Citations -8  Anne.  ch.  14:2  Wlls..  140;  I  Maiile  &  S.. 
245:  Woodf.  Lund,  and  Ten..  465;  2  8tr.,  1024;  2  R.  S.. 
ML  MO.  8 ;  1  R.  8..  740,  sec.  VI 

THE  plaintiff  brought  an  action  on  the  case 
against  the  defendant  for  Helling  property 
belonging  to  one  Van  Bchaick,  a  tenant  of  the 
plaintiff,  and  not  paying  over  a  year's  rent 
pursuant  to  notice;  the  declaration  also  con- 
tained a  count  in  trover.  The  cause  wa.s  tried 
at  the  Montgomery  Circuit  in  Nov..  1S34.  lie- 
fore  the  Hon.  Esok  Cowen.  then  one  of  the 
Circuit  Judge*. 

Van  Schaick  was  the  tenant  of  the  plaintiff 
of  a  farm,  at  a  runt  of  $300,  payable  annually, 
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Apr.  1.  Oct.  22, 1833,  the  plaintiff  issued  a  dis- 
tress warrant  for  $1,223.60,  arrears  of  rent,  and 
delivered  the  same  to  a  deputy  sheriff ,  who  dis- 
trained and  advertised  for  sale  all  the  personal 
property  of  the  tenant.  The  deputy,  at  the 
time  of  receiving  the  distress  warrant,  had  in 
his  hands  an  execution  issued  on  a  judgment 
against  the  tenant,  in  favor  of  one  Jacob  Bur- 
ton, for  $198.50;  by  virtue  of  which  a  levy  had 
been  made  on  the  property  of  the  tenant  Feb. 
26,  1833,  and  on  which  execution  there  was  a 
certificate  dated  on  the  same  day  with  the  levy 
and  signed  by  one  Adam  Smith,  to  the  effect: 
that  he  would  not  hold  the  sheriff  liable  for  the 
property  levied  upon,  and  that  the  sheriff  might 
leave  it  in  the  possession  of  the  tenant,  at  the 
35*  J  risk  of  *him  the  said  Adam  Smith.  On 
the  same  day  that  the  distress  warrant  was  de- 
livered to  the  deputy,  a  notice  was  delivered  to 
him  by  the  plaintiff  in  these  words:  "Take 
noiice,  that  the  sum  of  $1,223.60  is  due  to  me 
for  rent  from  J.  Van  Schaick,  Jr.,  for  the 
farm  on  which  he  resides;  which  rent  accrued 
between  1st  April.  1824,  and  1st  April,  1833, 
being  three  hundred  dollars  due  for  the  last 
year's  rent.  The  above  amount  of  $1,223.60  is 
the  balance  due  for  the  said  rents  which  ac- 
crued during  the  aforesaid  period;"  which  no- 
tice was  duly  verified.  A  similar  notice  was 
served  on  the  same  day  on  the  defendant  in  the 
cause,  who,  as  a  constable,  held  in  his  hands 
two  justices' executions  against  the  tenant:  one 
in  favor  of  Adam  Smith  and  Jacob  Burton, 
and  the  other  in  favor  of  John  Ostrom.  The 
execution  in  favor  of  Smith  and  Burton  was 
issued  Feb.  9,  1833,  and  was  twice  renewed: 
the  first  time  May  6,  1833,  and  the  second  time 
Aug.  13,  1833;  on  which  last  day  a  levy  was 
made  by  virtue  thereof  on  the  property  of  the 
tenant.  The  tenant,  however,  testified  that  a 
previous  levy  had  been  made  in  May,  1833. 
The  second  execution  was  issued  May  27, 1833, 
and  was  renewed  Oct.  21,  1833,  on  which  last 
day  a  levy  was  made  by  virtue  thereof  on  the 
property  of  the  tenant.  The  property  thus  dis- 
trained and  levied  upon  was  advertised  to  be 
sold,  and  was  sold,  by  virtue  of  the  distress- 
warrant  and  the  said  several  executions  Nov. 
6,  1833,  and  the  proceeds  of  the  sale  disposed 
of  as  follows:  The  deputy-sheriff  paid  to  the 
plaintiff  $300,  stated  in  the  case  as  being  the 
last  year's  rent  due  and  claimed  by  the  plaint- 
iff, next  the  several  executions  were  satisfied, 
and  then  the  residue  of  the  proceeds  of  the  sale 
were  paid  to  the  plaintiff  as  rent  raised  on  the 
distress-warrant.  The  deputy  sheriff  testified, 
that  when  the  $300  were  paid  to  the  plaintiff, 
nothing  was  said  either  by  the  plaintiff  or  him- 
self to  which  year  it  should  apply;  he  however 
intended  it  should  apply  according  to  the  no- 
tice for  the  last  year's  rent.  Upon  this  evidence, 
the  plaintiff  claimed  to  recover  of  the  defend- 
ant $300,  the  rent  which  fell  due  Apr.  1,  1833; 
36*J  but  the  judge  directed  the  plaintiff  *to 
be  nonsuited,  and  a  nonsuit  was  entered  ac- 
cordingly, which  the  plaintiff  moved  to  set 
aside. 

Mr.  J.  S.  Van  Rensselaer,  for  the  plaint- 
iff, insisted  that  the  $300  paid  by  the  deputy- 
sheriff  should  be  applied  to  the  extinguishment 
of  the  year's  rent  which  fell  due  Apr.  1,  1832, 
it  being  properly  payable  by  the  deputy-sheriff 
under  the  execution  levied  by  him  Feb.  26, 
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1833.  The  execution  being  levied  previous  to 
the  rent  of  1833  falling  due,  the  plaintiff  as 
landlord  of  the  defendant  in  the  execution,  had 
a  right  to  require  that  the  rent  of  1832  should 
be  paid  before  satisfying  that  execution.  The 
$300  paid  being  thus  appropriated,  the  plaint- 
iff had  a  legal  right  to  insist  that  the  rent 
which  fell  due  Apr.  1  1833.  should  be  paid  be- 
fore satisfying  the  executions  in  the  hands  of 
the  constable,  which  were  not  levied  until  after 
Apr.  1,  1833— the  execution  in  the  hands  of 
the  deputy  affecting  one  year's  rent,  and  the 
executions  in  the  hands  of  the  constable  affect- 
ing another  year's  rent.  The  plaintiff  thus  be- 
ing entitled  to  two  years'  rent,  and  having  re- 
ceived the  rent  of  only  one  year  in  preference 
to  the  executions,  was  entitled  to  claim  of  the 
constable  the  second  year's  rent.  Second,  he 
insisted  that  under  the  count  in  trover,  the 
plaintiff  was  at  all  events  entitled  to  recover 
the  amount  appropriated  to  the  executions  in 
the  hands  of  the  constable.  The  execution  in 
favor  of  Smith  and  Burton  was  satisfied  by  the 
levy  made  in  May,  1833,  and  the  execution  in 
favor  of  Ostrom  was  satisfied  in  like  manner 
by  the  levy  made  under  Smith  and  Burton's 
execution  Aug.  13,  1833,  the  constable  then 
having  in  his  hands  the  execution  in  favor  of 
Ostrom,  as  well  as  the  other  execution. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  J.  The  plaintiff 
contends  that  as  the  execution  in  favor  of  Bur- 
ton was  levied  in  Feb.,  1833,  he  was  entitled 
under  that  execution  to  be  paid  the  year's  rent 
which  fell  due  Apr.  1,  1832,  and  that  the  pay- 
ment made  to  him  by  the  deputy-sheriff  who 
*held  the  execution  should  be  so  applied.  [*3  7 
He  then  insists  that  the  defendant  should  have 
paid  over  to  him  the  year's  rent  which  became 
due  Apr.  1,  1833,  on  the  executions  of  Smith 
and  Burton,  and  of  Ostrom,  which  were  in  the 
hands  of  the  defendant,  and  were  levied  sub- 
sequent to  that  time.  If  the  plaintiff,  under 
the  circumstances  of  this  case,  could  have  en- 
titled himself  to  the  amount  of  two  years'  rent 
in  preference  to  the  execution  creditors,  I  do 
not  see  how  he  can  recover  in  this  action.  He 
sues  for  the  rent  which  fell  due  Apr.  1,  1833, 
and  that  rent  has  already  been  paid  to  him  by 
the  deputy-sheriff.  His  notice  was  given  in 
Oct.,  1833,  and  was  the  same  to  both  officers. 
It  stated  the  balance  of  rent  in  arrear,  but  only 
claimed  $300  for  the  last  year's  rent.  It  is  also 
stated  in  the  case  that  $300,  being  the  last  year's 
rent  due  and  claimed  by  the  plaintiff,  was  paid 
immediately  after  the  sale.  If  this  statement 
was  open  to  explanation,  the  testimony  of  the 
deputy-sheriff  does  not  contradict,  but  tends  to 
confirm  it.  He  says  the  money  was  paid  agree- 
ably to  the  notice;  that  nothing  was  said  be- 
tween him  and  the  plaintiff  about  the  applica- 
tion, but  he  intended  to  apply  it,  according  to 
the  notice,  for  the  last  year's  rent. 

But  I  think  the  plaintiff  could  not  have  en- 
titled himself  to  more  than  one  year's  rent  in 
preference  to  the  execution  creditors,  if  he  had 
attempted  to  do  so  by  his  notice.  Before  the 
Statute  8  Anne,  ch.  14,  executions  took  place 
or  precedence  of  all  debts  which  were  not  spe- 
cific liens  ;  even  of  rents  due  to  landlords. 
This  statute  provided  a  new  remedy  for  the 
landlord,  but  confined  it  to  the  amount  of  one 
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year's  rent:  on  the  principle  that  the  laws  favor 
those  only  who  are  diligent  in  asserting  their 
rights.  Henchett  v.  Kimpson,  2  Wils.,  140. 
Under  our  statute,  the  officer  receiving  notice, 
is  directed  to  levy  the  rent  claimed  to  be  due, 
in  addition  to  the  amount  of  the  execution, and 
to  pay  over  the  rent  to  the  landlord  ;  but  the 
amount  of  rent  to  be  levied,  shall  not  exceed 
the  last  year's  rent  of  the  premises.  1  R.  8., 
746,  sec.  13.  The  plaintiff  cannot  be  entitled 
to  a  greater  sum  than  he  would  have  been, had 
the  executions  all  been  in  the  hands  of  one.in- 
88*]  stead  of  two  officers,  and  *then  the  case 
is  no  more  than  this  :  there  are  several  execu- 
tions, one  of  which  was  levied  before  the  rent 
fell  due,  in  1833,  and  the  others  afterwards  ; 
and  then  a  sale  takes  place  on  all  the  execu- 
tions. If  a  sale  had  immediately  followed  the 
first  levy,  the  plaintiff  might  have  given  notice 
and  entitled  himself  to  the  rent  which  became 
due  in  1832  ;  and  if  after  the  next  year's  rent 
fell  due  there  had  been  another  execution,  he 
could  again  have  claimed  a  year's  rent  in  pref- 
erence to  the  judgment  creditor.  If  the  first 
execution  became  dormant,  so  that  he  could 
not  have  the  statute  remedy  under  it,  he  might 
perhaps  have  distrained  for  the  rent,  and  thus 
have  gained  a  preference  over  subsequent  judg- 
ment creditors  as  well  as  over  the  first  execu- 
tion. But  he  did  nothing  until  levies  had  been 
made  and  sales  were  about  to  be  had  under  all 
the  executions.  His  statute  remedy  at  that 
time  only  extended  to  one  year's  rent.  In  Hos- 
kins  v.  Knight,  1  Maule  &  S.,  245,  the  Court  of 
K.  B.  held,  that  the  landlord  was  only  entitled 
to  receive  the  amount  due  for  rent  at  the  time 
the  sheriff  took  possession,  and  could  not  claim 
the  rent  which  fell  due  while  that  possession 
continued.  The  case  was  put  upon  the  literal 
meaning  of  the  statute;  and  the  court  said, that 
the  words  of  the  enacting  clause  expressly 
point  to  the  time  of  the  taking,  and  show  that 
the  Legislature  contemplated  one  c&se  only  in 
aid  of  the  landlord,  viz.:  that  of  providing 
against  the  consequences  of  an  execution  sweep- 
ing away  what  is  due  for  rent  at  the  time  the 
seizure  is  made.  There  is  a  difference  in  lan- 
guage between  our  statute  and  the  8th  Anne, 
ch.  14,  Woodf.  L.  &  T..  485;  but  it  is  not  now 
necessary  to  decide  whether  there  should  be 
any  difference  in  construction.  The  case  of 
Honkin»  v.  Knight,  did  not  involve  the  question 
whether  the  landlord  could  entitle  himself  to 
more  than  one  year's  rent  in  the  whole,  but 
only  whether  he  could  claim  rent  falling  due 
after  the  sheriff  took  possession  and  before  the 
sale.  If  the  plaintiff  had  given  notice  after  the 
levy  of  the  first  execution,  and  again,  on  the 
levy  under  the  other  executions  when  another 
year's  rent  had  become  due,  it  may  be  that  he 
would  have  been  entitled  to  two  years'  rent. 
But  he  only  gave  one  notice,  and  that  after  all 
Ul)*]  the  executions  *had  been  levied  and  all 
the  rent  had  accrued.  In  Dod  v.  tiaxby,  2  Sir., 
1024,  after  the  landlord  had  been  paid  a  year's 
rent  there  came  another  execution,  and  be  then 
claimed  another  year's  rent,  and  moved  the 
court  for  a  rule  on  the  sheriff  ;  but  the  motion 
was  denied,  "  for  the  intent  of  the  Act  was 
only  to  continue  a  lien  at*  to  one  year,  and  to 
punish  him  for  hi-  lache*.  if  he  let  more  run 
in  arrear."  The  plaintiff  in  this  case  has  suf- 
fered the  rent  to  run  in  arrear  when  he  had  a 
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remedy  in  his  own  hands  ;  and  the  decisions 
do  not  warrant  such  a  construction  of  the  stat- 
ute as  will  relieve  him  from  the  consequences 
of  his  own  negligence. 

The  plaintiff  insists  that  he  can  at  least  re- 
cover the  amount  paid  over  on  the  executions 
under  the  count  in  trover.  The  execution  in 
favor  of  Burton  was,  no  doubt,  fraudulent  as 
against  other  creditors,  if  Smith  had  authority 
to  make  the  arrangement  which  was  entered 
into  between  him  and  the  sheriff,  to  leave  the 
property  which  had  been  levied  on  with  the 
debtor.  But  the  defendant  had  nothing  to  do 
with  that  execution  ;  it  was  in  the  hands  of 
the  deputy-sheriff,  and  the  plaintiff  must  seek 
his  redress  in  that  quarter.  It  is  said  that  the 
execution  in  favor  of  Smith  and  Burton,  had 
been  satisfied  by  a  levy  in  May.  before  it  was 
renewed  and  levied  in  Aug.,  1833.  Nothing 
appears  on  this  subject  except  from  the  testi- 
mony of  Van  Schaick.  He  says  a  levy  was 
made  in  May.  It  does  not  appear  that  any 
property  was  removed,  a  receipt  taken,  or  an 
inventory  made.  The  most  that  can  be  inferred 
from  his  testimony  is, that  the  officer  came  with 
the  execution  and  told  the  debtor  he  levied  on 
all  his  personal  property.  This  was  not  such 
an  act  as  would  satisfy  the  judgment.  The 
creditor  still  had  the  right  to  have  the  execu- 
tion renewed,  and  to  proceed  under  it.  There 
was  no  evidence  whatever  to  impeach  the  Os- 
trom  execution.  It  was  renewed  Oct.  21 , 1833, 
and  levied  the  same  day. 

There  is  another  objection  to  the  action  of 
trover  for  the  goods.  Formerly  the  landlord 
might  distrain  in  person,  and  he  might  have 
maintained  trover  on  his  own  possession  against 
a  wrong  doer.  But  now  a  distress  for  rent  can 
only  *be  made  by  a  public  officer.  2  R.  [*4O 
S.,  501,  sec.  3.  After  the  distress,  the  goods, 
like  those  taken  on  execution,  are  in  the  cus- 
tody of  the  law,  and  the  officer  alone  can  hnve 
an  action  if  they  are  converted  by  a  stranger. 

New  trial  denied. 

Overruled— 5  Barb.,  294. 

Cited  in-23  Wend.,  470  ;  2  Hill.  381. 


BROCKWAY  c.  ALLEN  ET  AL. 

Per»onal  Liability  of  one  who  Signs  Promittory 
Note  with  Description  of  tht  Charafttr  in 
which  it  is  Given — Agency —  Corporation — Note 
made  by  Agent  of — Notice — Pleading. 

Where  individuals  subscribe  thoir  proper  mum  -s 
to  a  promissory  note,  irrlma  tiicit,  they  arc  person- 
ally Gable,  although  they  add  a  description  of  the 
oharaoter  in  which  the  note  la  given  :  but  such  pre- 
sumption of  liability  may  IK-  rebutted  by  proof  that 
the  note  was,  in  fact,  (riven  by  the  makers  as  the 
agent *  of  a  corporation  for  a  debt  of  the  corpora- 
tion due  to  the  payee,  and  that  thoy  were  duly  au- 
t  linri/.i-'l  to  make  such  noU>  as  the  agents  of  the  cor- 
poration ;  and  such  facts  may  be  pleaded  in  bar  of 
an  action  against  the  makers  personally,  averring 
knowledge  on  the  part  of  the  payee. 

It  is  no  objection  to  such  defense  that  the  name  of 
the  corporation  be  not  correctly  statinl  In  the  de- 
script  Ion  attached  to  the  signature :  It  i*  enough  If 
it  appear  that  the  makers  aid  not  Intend  to  IK-  per- 
sonally bound. 

A  person  cannot  shield  himself  from  liability  by 
showing  that  he  acted  a-»  the  agent  of  another,  un- 
leas  he  avowed  himsHf  as  such  to  him  with  whom 
he  contract*^,  or  the  fact  was  known  to  him. 

Citations  -Ifl  Johns..  TO  ;  »  Johns.,  :nt :  3  K.  S.,  295, 
«oc.  4 :  I.I  Johns.,  .'fit,  307 ;  5  Moore  &  I'.,  540. 
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"HEMURRERto  pleas.  The  plaintiff  declared, 
JJ  alleging  that  the  defendants,  '  'Trustees  of 
the  First  Baptist  Society  of  the  Village  of 
Brockport,"  on,  etc.,  at,  etc..  made  a  promis- 
sory note,  whereby  they  promised  to  pay  him 
$260,  in  one  year  from,  etc.,  in  the  usual  form 
of  a  count  on  a  promissory  note.  The  decla- 
ration also  contained  the  common  counts.  The 
defendants  pleaded  :  1.  That  at  the  time  of  the 
making  of  the  promises,  etc.,  they,  the  defend- 
ants, were  the  trustees  of  a  religious  society  in 
the  County  of  Monroe,  duly  incorporated  by 
the  name  of  "The  First  Baptist  Church  and 
Society  of  the  Village  of  Brockport,"  that  the 
Society  was  then  and  there  indebted  to  the 
plaintiff  for  brick  and  other  materials  furnished 
to  the  Society,  and  on  account  of  such  indebt- 
edness they,  the  defendants  as  such  trustees, 
made  and  executed  to  the  plaintiff  a  promis- 
sory note,  in  the  words  and  figures  following  : 
"For  value  received,"  etc.,  setting  out  a  note 
corresponding  with  that  declared  upon,  and 
41*]  setting  *forth  the  names  of  the  defend- 
ants subscribed  thereto,  with  the  description  of 
"Trustees  of  Baptist  Society"  added  to  their 
names,  averring  such  promise  to  be  the  prom- 
ises and  undertakings  mentioned  in  the  dec- 
laration, and  concluding  with  a  verification. 
Second,  they  pleaded  that  at  the  time  of  the 
making  of  the  said  promises,  etc., they,  the  de- 
fendants, were  the  trustees  of  a  religious  soci 
ety  in  the  County  of  Monroe.duly  incorporated 
by  the  name  of  "The  First  Baptist  Church  and 
Society  of  the  Village  of  Brockport,"  and  that 
the  promises,  etc.,  were  made  by  them  as  such 
trustees,  without  alleging  any  indebtedness  by 
the  Corporation,  the  giving  of  the  note,  or  the 
consideration  thereof.  To  these  pleas  the 
plaintiff  demurred. 

Mr.  S.  Cheever,  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  tJie  Court,  Cowen,  /.  The  principle  of 
these  pleas  is,  doubtless,  correct.  Randall  v. 
Van  Vechten,  19  Johns.  60.  The  question  is, 
whether  the  matter  intended  is  sufficiently  set 
forth.  The  defendants  gave  a  promissory  note, 
for  value  received,  and  in  this  note  they  called 
themselves  trustees  of  "  The  First  Baptist  So- 
ciety." Prima  facie  they  were  personally  lia- 
ble. Taft  v.  Brewster,  9  Johns.  334.  Their 
answer  is,  that  they  were  trustees  of  "The 
First  Baptist  Church  and  Society,"  etc.,  and 
as  such  gave  the  note  for  a  precedent  debt  due 
from  the  Corporation.  Trustees,  as  such,  are 
a  Corporation  having  a  common  seal,  3  R.  S., 
295,  sec.  4,which  they  should  use  to  bind  them- 
selves in  their  corporate  capacity,  unless  the 
Corporation  have  power  to  bind  itself  by  agents 
in  some  other  form.  As  trustees,  perhaps,  they 
have  no  power  to  give  a  promissory  note  ;  if 
not,  then  they  should  aver  that  the  Corpora- 
tion, whatever  it  was.  appointed  them  agents 
for  the  purpose  of  doing  the  act.  It  is  not 
enough  even  to  aver  that  they  signed  as  agents, 
or  "in  the  capacity  of  agents,"  which  were  the 
words  in  White  v.  Skinner,  13  Johns.,  307. 
Their  appointments  as  agents  should  be  set 
forth  as  a  distinct,  substantive,  issuable  fact. 
42*]  *This  was  all  held  in  White  v.  Skinner. 
It  was  also  averred  in  that  case, that  the  plaint- 
iffs had  notice  of  the  defendant's  agency,  which 
I  also  take  to  be  material. 
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Is  all  that  done  here?  I  am  inclined  to  think 
that  in  the  first  plea  demurred  to  it  is  done  in 
substance,  though  informally;  and  the  demur- 
rer is  general.  We  have  seen  that  these  trustees 
were  themselves  the  Corporation  in  contem- 
plation of  the  statute  ;  and  the  very  act  of 
giving  the  note  operated  as  a  corporate  assent 
to  or  appointment  of  the  defendants  as  agents, 
or  which  is  the  same  thing,  a  declaration  that 
they  acted  as  such.  Their  powers  under  the 
statute  were  ample;  for  the  plea  avers  that  the 
debt  was  due  from  the  Society  for  materials 
furnished  by  the  plaintiff  on  the  request  of  the 
Corporation.  The  plaintiff,  therefore,  must 
have  known  that  the  debt  was  a  corporate  one; 
and  though  the  note  slightly  miscalls  the  cor- 
porate name,  plainly,  he  could  not  be  misled. 
Such  a  misnomer,  however  great,  never  viti- 
ates if,  in  truth,  the  act  be  a  corporate  one. 
African  Society  v.  Varick,  13  Johns.  38.  It  can 
always  be  corrected  or  explained  by  proper 
averments ;  and  looking  through  the  plea,  the 
allegations  are,  I  think,  equivalent  to  saying 
that  the  defendants  promised,  as  the  trustees 
or  agents  of  the  true  Society,  by  their  name  as 
trustees,  though  the  Society  was  erroneously 
named  in  the  plea;  and  that  the  plaintiff  knew 
or  had  notice  of  the  truth.  In  a  word,  I  think 
the  defendants  have  pleaded,  in  an  indirect 
argumentative  way,  all  that  was  proved  in 
Randall  v.  Van  Vechten,  where  a  complete  de- 
fense was  made  out.  Randall  had  there  rec- 
ognized the  defendants,  as  agents  of  the  Cor- 
poration; and  it  is  not  forcing  the  language  of 
this  plea  to  say.that  the  plaintiff  has  here  done 
the  same  thing.  There  being  in  fact  a  corpo- 
ration of  about  the  same  name  indebted  to  him, 
and  the  defendants  giving  their  notes  as  agents 
of  the  same  Corporation,  and  declaring  that 
fact  substantially  on  its  face,  the  plaintiff  must 
have  been  willfully  blind  not  to  have  known 
the  truth.  See  Seaber  v.  Hawke*,  5  Moore  & 
P.,  549. 

But  on  examining  the  demurrer  book,  I 
find  that  the  declaration  contains  the  common 
counts,  and  the  plea  goes  to  *the  whole  [*43 
declaration.  It  is  certainly  no  answer  to  the 
common  counts,  and  is  bad  in  this  view.  The 
objection  was  not  made  on  the  argument  or  in 
the  written  points.and  had, therefore,  assumed, 
to  the  moment  of  decision,  that  the  pleas  went 
to  the  first  count  only. 

But  the  plea  secondly  demurred  to  is  bad, 
and  would  be  so  even  had  it  been  addressed  to 
the  first  count.  It  merely  avers  that  the  de- 
fendants were  trustees  of  the  society, and  prom- 
ised as  such.  It  is  not  as  strong  as  Taft  v. 
Brewster,  in  which  the  court  say  the  addition 
of  trustees  to  the  names  of  the  defendants  is  a 
mere  descriptio  personarum.  According  to  this 
plea  there  is  no  description  inthe  note.  I  think, 
too,  it  should  be  shown,  that  the  plaintiff  had 
knowledge, or  at  least  the  full  means  of  knowl- 
edge, that  the  defendants  were  promising  as 
agents  duly  authorized.  Much  stress  was  laid 
upon  this  fact  as  matter  of  evidence  in  Randall 
v.  Van  Vechten,  and  it  would  be  unjust  to  dis- 
pense with  it.  The  merely  describing  them- 
selves, in  the  plea,  as  trustees, without  alleging 
any  knowledge  or  means  of  knowledge  in  the 
plaintiff,  will  not  do.  Neither  the  declaration 
nor  plea  shows  that  they  called  themselves 
trustees  in  the  note.  For  aught  the  plaintiff 
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knew  or  could  suppose.they  meant  to  be  bound 
personally,  as  their  contract  imported  on  its 
face.  He  had  never  dealt  with  and  recognized 
the  Corporation,  and  we  must  assume  upon 
this  plea,  never  heard  of  it.  The  case  is  alto- 
gether short  of  that  made  by  the  first  plea. 

It  is  well  settled  that  a  man,  contracting  with 
another,  cannot  shield  himself  as  agent,  unless 
he  give  notice  at  the  time  that  he  is  so,  or  it  be 
known  in  some  other  way  to  the  person  with 
whom  he  deals.  Seaber  v.  Hawkes,  5  Moore  & 
P.,  549. 

Judgment  for  plaintiff. 

Cited  in-19  Wend.,  231 ;  6  Hill,  533 ;  11  N.  Y.,  202; 
13  N.  Y.,  318 ;  19  N.  Y.,  315 ;  5  Hun,  155 :  7  Hun.  365 : 
25  Hun,  77 :  4  Barb.,  279 ;  9  Barb.,  529 ;  23  Barb.,  177 : 
30  Barb.,  223 :  38  Barb.,  315 ;  40  Barb.,  136 ;  52  Barb., 
124  ;  6  How.  Pr.,  2;  1  E.  D.  8..  598 : 1  Hilt.,  248 :  8  Bank 
Reg.,  414  ;  3  Blatchf .,  433 ;  1  Cliff.,  522  ;  104  U.  S.,  98. 
527  :  13  Minn.,  108 ;  14  Minn.,  219 ;  46  Am.  Dec..  240 
(11  Ala.,  1068) ;  47  Am.  Dec.,  186  (1  Zab..  683). 


44*]    *BRADSTREET  t>.  PRATT. 

Location  of  Boundaries — Acquiescence — Division 
Fence — Feme  Covert,  not  Bound  by  Acquies- 
cence of  Husband  as  to  Her  Lands — Practice. 

A  feme  covert  is  not  bound  by  the  acquiescence  of 
her  husband  in  an  erroneous  line,  dividing  lands 
owned  by  her  from  adjoining  lands. 

The  question  of  acquiescence  arising  from  the 
maintenance  of  a  division  fence  and  occupation  in 
conformity  to  it. can  not  be  determined  by  the  judge, 
but  must  be  submitted  to  the  jury  under  such  in- 
structions as  to  the  law  of  the  case  as  the  judge 
thinks  proper  to  give. 

Citations— Crul.,  tit.  Curtesy,  ch.  2,  sec.  28 ;  2  Bl. 
Com.,  128;  Reeve,  Dom.  Rel..  27;  Co.  Litt.,  357:  4 
Johns.,  390:  8  Johns..  262:  5  Cow.,  95,  96,  102.  103;  1 
R.  L.,  1813,  pp.  181-183 ;  2  Bac.,  323 ;  13  Wend.,  536. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Herkimer  Circuit,  in  Sep.,  1834,  be- 
for  the  Hon.  Hiram  Denio,  one  of  the  Circuit 
Judges. 

The  parties  are  owners  of  adjoining  lots.  la 
1832,  the  plaintiff  caused  a  survey  to  be  made 
of  the  lot  owned  by  her,  and  it  was  discovered 
on  such  survey  that  the  division  fence  between 
the  two  lots  was  not  on  the  true  line  ;  that  it 
encroached  upon  the  lot  of  the  plaintiff  from 
40  to  80  links,  the  fence  being  crooked.  This 
fence  was  built  by  the  occupant  of  the  lot  now 
owned  by  the  defendant,  38  years  previous  to 
the  trial,  and  has  been  continued  ever  since. 
The  lot  owned  by  the  plaintiff  was  demised  in 
1806,  by  one  Matthew  Codd,  the  then  husband 
of  the  plaintiff,  to  a  tenant  for  one  year,  and 
In  1807.  to  another  tenant  for  8  years.  In  1799, 
the  plaintiff  intermarried  with  Matthew  Codd, 
and  in  1817.  she  was  divorced  from  her  hus- 
band. From  1822  to  1831  the  plaintiff's  lot  was 
occupied  by  tenants  holding  under  demises 
from  her,  and  in  1831,  the  plaintiff  entered 


NOT*.— 1.  Location  «f  fcouwlnrte*— Lon0 
ffitcr  (u  cmdence  of  an  agreement.  Seo  Jackson  v. 
Dysllnjr.  2  Cat..  198,  note ;  Jackson  v.  Tailma'lge,  4 
Cow.,  450,  m>tr;  Jackson  v.  McConncll,  12  Wend.. 
421,  note  ;  McCormick  v.  Barnum.  10  Wend..  104, 
note. 

2.  .^(/wrw'poiwMirfon—  What  constitute*— K feet  of. 
See  Brandt  v.  Ogden.  1  Johns.  ISfl.  m>tr ;  Whltakrr 
v.  Con<-,  2  Johns.  Can..  W,  note ;  Jackson  v.  Todd.  2 
Cat.,  IH3,  imtr  •  Jackson  v.  Sharp.  »  Johns.,  103,  note; 
Jackson  v.  Wheeler.  10  Johns.,  1«4.  note ;  Clapp  v. 
Bromagharn.  9  Cow.,  530,  note. 
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into  the  actual  possession  and  occupation  of 
the  lot.  and  resided  thereon  until  Apr.,  1834. 
The  judge  ruled  that  an  acquiescence  for  more 
than  30  years  having  been  shown  on  the  part 
of  the  plaintiff  and  those  under  whom  she 
claimed,  in  the  line  designated  by  the  fence 
claimed  by  the  defendant  as  the  division  line 
between  the  two  lots,  such  acquiescence  was  a 
bar  to  a  recovery  in  this  action,  and  that  the 
coverture  of  the  plaintiff  did  not  save  her 
rights,  she  being  concluded  by  the  acquiescence 
of  her  husband  and  herself.  The  counsel  for 
the  plaintiff  excepted  to  those  decisions  and 
claimed  the  right  to  address  the  jury  upon  the 
questions  of  fact  in  the  case  ;  but  the  judge 
decided  that  as  *the  facts  showing  the  [*45 
acquiescence  were  proved  by  witnesses  in- 
troduced by  the  plaintiff,  there  was  no  dis- 
puted question  of  fact  in  the  cause  and,  con- 
sequently, the  plaintiff's  counsel  would  not  be 
permitted  to  address  the  jury  ;  to  which  de- 
cision the  counsel  also  excepted.  Whereupon 
the  judge  charged  the  jury  in  conformity  to 
the  decisions  made  by  him,  who  found  a  ver- 
dict for  the  defendant, which  the  plaintiff  now 
moved  to  set  aside. 

Mr.  J.  L.  Tillinghast,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  tlte  Court,  Nelson,  Ch.  J.  It  is  clearly 
shown  that  the  line  fence  between  lots  43  and 
44,  up  to  which  the  parties  occupy  and  im- 
prove, was  built  about  38  years  before  the  trial 
and  that  it  has  been  recognized  as  the  bound- 
ary line  ever  since  by  the  occupants  of  the  re- 
spective lots.  Down  to  June  16,  1817,  the 
plaintiff,  who  owned  the  east  half  of  43.  was  a 
feme  covert,  and  the  premises  were  under  the 
control  of  Codd,  the  husband,  who  had  leased 
them  to  tenants.  At  that  date  the  plaintiff  be- 
came divorced,  and  her  disability  ceased. 

The  husband  was  tenant  bv  the  curtesy  ini- 
tiate, and  held  an  estate  for  life  in  the  prem- 
ises, and  it  was  contended  before  the  circuit 
judge  at  the  trial,  that  his  acquiescence  in  the 
line  of  the  fence  and  in  the  occupation  of  the  de- 
fendant and  those  under  those  whom  he  chums 
and  holds,  could  not  operate  to  the  prejudice 
of  the  rights  of  the  plaintiff  ;  that  she  was 
chargeable  with  acquiescence  only  since  the 
removal  of  her  disability.  The  judge,  however, 
ruled  that  she  was  bound  by  the  acts  and  laches 
of  the  husband,  and  that  the  acquiescence  in 
and  recognition  of  the  fence  as  tne  true  line, 
had  existed  for  such  a  length  of  time  as  to  af- 
ford a  conclusive  bar  to  the  action  of  eject- 
ment. In  this  opinion  I  think  the  learned  judge 
erred  and,  therefore,  a  new  trial  must  be  grant- 
ed. If  the  defense  rested  upon  the  ground  of 
adverse  possession  for  20  years,  the  proviso  to 
the  statute  in  favor  of  feme*  cortrt  would  be  a 
complete  answer  to  it;  here  *only  about  [*4O 
15  years  have  elapsed  since  this  disability  was 
removed,  before  suit  brought.  Though  the  de- 
fense in  this  case  does  not  rest  upon  lliis  prin- 
ciple, it  does  upon  a  somewhat  analogous  one; 
adverse  possession  for  a  given  time  is  sufficient 
in  the  former  case;  in  this,  there  must  lx>  some- 
thing more  ;  there  must  be  actual  occupation 
and  Improvement,  as  well  as  acquiescence,  to 
constitute  the  bar  short  of  the  statute  time. 
Femes  covert  are  not  bound  by  the  statute  bar, 
because  they  possess  no  power  to  contest  the 
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entry  and  adverse  holding  during  the  covert- 
ure and,  therefore,  acquiesce  from  necessity; 
so  in  respect  to  the  defense  under  considera- 
tion, they  (femes  covert)  possess  no  power  to  dis- 
pute the  encroachment;  and  the  acquiescence, 
either  express  or  implied,  which  is  an  essential 
ingredient  in  the  principle  of  the  defense,  ex- 
ists only  by  reason  of  a  legal  disability  ;  it  is 
an  acquiescence  by  necessity.  Again;  the  hus- 
band, at  most,  has  but  an  estate  for  life  out  of 
the  inheritance  of  the  wife;  Cru.,  tit.  Curtesy, 
ch.  2,  sec.  28;  2  Bl.  Com.,  126;  Reeve,  Dom. 
Rel.,  27;  Co.  Litt.,  357;  and  it  is  a  well  settled 
general  principle,  that  the  tenant  for  life  can 
do  no  act  to  the  prejudice  of  the  remainder- 
man. 4  Johns.,  390;  8  Id.,  262;  5  Cow.,  95,  96, 
102,  103  ;  see,  also,  1  R.  L.,  1813,  pp.  181- 
183,  and  2  Bac.,  323.  The  acquiescence,  then, 
by  the  plaintiff,  having  continued  for  only 
about  14  or  15  years,  the  question  as  to  its  con- 
clusiveness  upon  her  rights  belonged  to  the 
jury,  under  the  advice  and  direction  of  the 
court  in  respect  to  the  law  ;  and  though  we 
might  think  that  they  should  come  to  the  same 
conclusion  at  which  the  court  arrived,  still  it 
would  be  trenching  upon  their  province  to 
withhold  the  case  from  their  consideration.  13 
Wend.,  536,  and  cases  cited. 
New  trial  granted  ;  costs  to  abide  the  event. 


47*]  *ONONDAGA  COUNTY  BANK 

v. 

DE  PUY  ET  AL. 

Partnership—  Power  of  Individual  Partner  to 
Bind  the  Firm. 

Where  it  is  the  course  of  business  of  a  bank  to 
place  its  bills  in  the  hands  of  its  customers  to  ex- 
change for  other  bills,  and  to  take  an  acknowledg- 
ment for  such  advance  in  the  form  of  a  check  called 
an  exchange  check,  and  such  check  is  given  by  a 
member  of  a  firm  .who  are  customers  of  the  bank  in 
the  partnership  name,  all  the  members  of  the  firm 
are  bound  where  there  is  no  fraud  in  the  transac- 
tion. 

All  the  members  of  a  firm  are  liable  where  money 
is  borrowed  by  one  member  of  the  firm  on  the  credit 
of  the  firm,  whether  the  money  be  applied  to  the 
business  of  the  firm,  or  be  misappropriated. 

Citations-6  Cow.,  497;  11  Wend.,  75  ;  5  Wend.,  223; 
15  Mass.,  75,  331 ;  5  Cow.,  710. 

THIS  was  action  of  assumpsit,  tried  at  the 
Onondaga  Circuit  in  Oct.,  1834,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  suit  was  brought  on  a  bank  check  in 
these  words:  "  Syracuse,  Jan.  31,  1831.  Cash- 
ier of  the  Onondaga  County  Bank,  pay  to  Ex- 
change or  bearer  Five  hundred  dollars."  Signed 
"Edwards,  De  Puy  &  Co."  The  defendants 
were  Henry  Edwards,  Frederick  Pratt  and 
Jacob  R.  De  Puy,  who  constituted  a  firm  and 
transacted  the  business  of  purchasers  of  grain, 
in  theCountvof  Onondaga,  under  the  name  of 
"  Edwards,  be  Puy  &  Co."  De  Puy  was  the 
active  member,  and  generally  transacted  the 
whole  bank  business  of  the  firm;  he  affixed  the 
partnership  name  to  the  check  in  question, 
which  was  accepted  by  the  Bank  and  the 

NOTE.— Partnership— Power  of  individual  partner 
to  bind  firm.  See  Gansevoort  v.Williams,  14  Wend., 
133,  notes  there  cited. 
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amount  thereof  paid  to  him  although  at  the  time 
the  defendants  had  no  funds  in  the  Bank.  The 
defendants  were  dealers  at  theOnondaga  Co.Bk. 
who  from  time  to  time  discounted  their  drafts 
to  a  large  amount  for  the  purchase  of  grain. 
It  was  the  course  of  business  at  the  Onondagav 
Bk.  for  the  dealers  with  the  Bank  to  take  its 
bills  and  put  them  into  circulation  and  return 
bills  of  other  banks,  paying  no  interest  for  the 
bills  taken  to  be  exchanged;  if,  at  the  time  of 
receiving  bills  to  be  exchanged,  other  bills 
were  not  left  in  lieu  of  those  received,  the  per- 
son receiving  the  bills  signed  an  exchange 
check,  that  is,  a  check  payable  to  exchange, 
and  of  such  transaction  a  separate  account  was 
kept.  De  Puy,  whilst  the  partnership  existed, 
*frequently  exchanged  bills  with  the  [*4& 
Bank,  and  on  the  occasion  of  the  giving  the 
check  in  question,  received  $500  in  the  bills  of 
the  Bank.  The  check  in  question  was  not 
charged  at  the  Bank  in  the  general  account  of 
the  defendants.  De  Puy  was  in  the  constant, 
habit  of  exchanging  the  bills  of  the  Onondaga 
Bk.  for  the  bills  of  other  banks,  and  said  that 
his  firm  did  so  to  acommodate  the  Bank  in  or- 
der to  obtain  their  necessary  accommodations 
at  the  Bank.  There  was  some  evidence  to  show 
that  the  money  received  on  the  check  went  to 
the  benefit  of  the  firm.  In  1833  payment  of 
the  check  in  question  was  demanded  by  the 
Bank,  and  the  defendants  refusing  to  pay,  this 
suit  was  commenced.  The  judge  charged  the 
jury  that  the  check  in  question  being  drawn  io- 
exchange,  did  not  bind  the  firm  ;  that  it  was 
not  an  ordinary  transaction  or  business  of  the- 
firm,  and  it  was  not  competent  for  one  mem- 
ber of  the  firm  to  borrow  money  for  exchange 
on  the  credit  of  the  firm,  and  if  he  did  so,  the 
firm  was  not  bound;  and  that  the  plaintiffs 
were  not  entitled  to  recover  unless  the  jury  were 
satisfied  that  the  money  thus  borrowed  went 
to  the  benefit  of  the  firm,  with  the  knowledge 
and  assent  of  all  the  members  of  the  firm.  The 
plaintiffs  excepted  to  the  charge  of  the  judge, 
and  the  jury  found  a  verdict  for  the  defend- 
ants. The  plaintiffs  move  for  a  new  trial. 

Mr.  J.  Wilkinson,  for  the  plaintiffs. 

Mr.  S.  Stevens,  for  the  defendants. 

By  the  Court,  Bronson,  J.  If  this  had  been 
the  individual  debt  or  transaction  of  De  Puy,  the 
judge  would  have  been  right  in  saying  that  the 
plaintiffs  could  not  recover  without  proving  the 
money  went  into  the  business  of  the  firm,  with 
the  knowledge  and  assent  of  his  copartners  ;. 
Jaquesv.  Marguand,  6  Cow.,  497;  Whitaker  v. 
Brown,  11  Wend.,  75;  but  there  was  a  gen- 
eral partnership,  and  the  money  was  borrowed 
on  the  credit  of  the  firm.  Whether  the  money 
actually  went  into  the  partnership  business  (of 
which  fact  there  can  be  little  doubt  upon  the 
evidence  in  *the  case),  or  whether  it  was  [*4O 
misapplied  to  other  purposes,  was  a  matter  of 
no  moment  on  this  trial.  De  Puy,  as  a  gen- 
eral partner,  had  ample  authority  to  bind  the 
other  members  of  the  firm  for  all  loans  and  oth- 
er contracts  made  on  their  credit.  Church  v. 
Sparrow,  5  Wend.,  223;  15  Mass.,  75,  331  ;  5' 
Cow.,  710.  No  fraud  on  the  part  of  the  plaint- 
iffs is  pretended  ;  and  the  fact  that  the  money 
was  advanced  on  what  is  called  an  exchange 
check,  does  not  alter  the  case  from  what  it 
would  have  been,  had  the  money  been  paid  OIL 
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any  other  partnership  draft.  The  plaintiffs  ac- 
commodated the  defendants  by  giving  them 
large  discounts,  paying  the  short  drafts  with- 
out charging  discount,  and  advancing  them 
money  for  exchanges,  which  might  in  the 
meantime  be  used,  without  charging  interest; 
and  .the  defendants  on  their  part  gave  drafts 
which  were  paid  in  current  funds,  and  aided 
the  Bank  by  making  exchanges,  and  thus  giv- 
ing a  wider  circulation  to  their  bills.  These  ar- 
rangements were  mutually  advantageous  to 
both  parties.  The  advances  for  exchange  as 
well  as  the  discounts,  were  made  on  the  credit 
of  the  firm,  and  I  can  see  no  reason  to  doubt 
that  all  the  partners  were  as  much  bound  in  the 
one  case  as  in  the  other. 
New  trial  granted. 

Cited  in— 24  How.  Pr.,  60 ;  6  Allen,  319. 


WHITE  v.  DELAVAN.       • 

Libel  of  a  Clan — Whether  an  Individual  of  the 
Class  can  Maintain  Action. 

A  publication  charging  a  master  with  using  filthy 
and  disgusting  water  in  the  malting  of  grain  for 
brewing,  is  libelous,  and  an  action  may  be  sustained 
without  showing  special  damage. 

But  an  action  for  a  libel  does  not  lie  for  a  publica- 
tion alleged  to  affect  the  individual  characters  of 
persons  and  the  trade  or  business  carried  on  by 
thorn,  if  on  its  face  it  does  not  point  at  the  individ- 
uals intended.otherwise  than  that  they  pursue  a  par- 
ticular trade  or  business  in  a  specified  section  of  a 
city ;  the  publication  affecting  a  class  of  persons, 
no  individual  of  that  class  is  entitled  to  sustain  an 
action  for  the  publication. 

Citation— 12  Johns.,  475. 

LIBEL.  The  plaintiff  in  his  declaration  set 
forth  a  publication  which  appeared  in  a 
newspaper.alleging  it  to  be  libelous,  and  charg- 
ing the  defendant  with  having  caused  it  to  be 
5O*1  'published.  The  alleged  libel  is  in  these 
words:  "To  the  public.  The  following  state- 
ment has  been  made  by  a  respectable  and  re- 
sponsible person,  in  the  presence  of  Chief  Jus- 
tice Savage  and  E.  C.  Delavan.  The  former 
took  down  the  testimony.  The  individual  mak- 
ing the  disclosure  felt  a  delicacy  in  giving  bis 
name  to  the  public,  but  should  his  statements 
be  denied,  he  stands  ready  not  only  to  give  his 
name  but  make  oath  to  the  facts.  lie  states 
that  so  long  since  as  six  or  seven  years,  he  was 
knowing  to  the  fact  of  Fidler  and  "Taylor's  and 
Robert  Dun  lap's  malting  establivhmentson  the 
hill  in  Albany,  being  supplied  with  water  for 
malting  from  stagnant  pools,  gutters  and 
ditches,  often  in  such  a  state  as  to  be  green  on 
the  surface;  that  such  water  was  collected  for 
several  seasons  to  bis  knowledge.  That  he  had 
not  only  seen  the  water  of  this  character  col- 

NOTK.—  Llbfl  and  riander.  See.  generally.  Bul- 
lock v.  Koon.  9  Cow.,  30,  nnii .  and  other  nntc*  cited ; 
Moody  v.  Baker,  ft  Cow..  851.  tmtc*  cited;  Sewall  V. 
Catlln.  3  Wend..  291.  w>te;  Skinner  atl*.  Powers,  1 
Wend.,  451,  note ;  Oilman  v.  Lowell,  8  Wend..  578, 
note. 

Libel  of  a  rltiM  nf  jtenmnt. 

In  connection  with  tho  above  caw  of  Whito  v.  • 
Delavnn,  we  Kyckman  v.  Delavan,  25  Wend.,  1WJ :  , 
Fldler  v.  FMavan.SO  Wend..  57  :  Sumner  v.  Buel,  12 
Johns.,  »7:>;   (ilraud  v.  Beach,  3  K.  D.  Smith.  :«7  ; 
Taylor  v.  rhureh.  3  K.  I).  Smith.  LT»:    Mull  land  v. 
Ooldney.  3  East,  4»;  Fann  v.  Malcoinnon,  I  Clark  & 
F.,  <K<7 ;  Forater  v.  Lawson,  11  Moore,  WO. 

WEND.  17. 


lected,  but  deposited  in  the  malting  establish- 
ment for  the  use  of  malting.    That  no  atten- 
tion was  ever  paid  to  cleanliness;  the  water  was. 
often  taken  from  puddles  in  which  were  dead 
animals.   When  the  water  was  low  in  the  pools, 
holes  were  sometimes  made  in  which  the  pail 
was  sunk,  and  he  had  seen  the  sides  of  it  come 
in  contact  with  dead  animals  in  a  state  of 
putridity  ;  has  seen  water  carried  to  the  malt- 
houses  nearly  as  thick  as  cream  with  filth.  Saw 
last  winter  water  passing  on  carts  coming  from 
the  direction  of  the  same  filthy  ponds  and  tak- 
en to  the  malt-houses.  There  are  several  malt- 
houses  on  the  hill,   all  of  which  he  believes 
rely  on   water  taken  occasionally  from  such 
places  as  he  has  described.     That  the  facts 
here  stated  he  believes  to  be  known  to  hun- 
dreds residing  in  the  neighborhood  of  the  malt- 
ing establishments.     He  states  also  that  seven 
hogsheads  of  water  are  usually  placed  in  a 
steep-tub  at  a  time,  and  it  is  then  filled  with 
barley;    that  he  has  seen  a  deposit  or  sediment 
of  from  10  to  12  inches  of  the  most  filthy  mat 
ter  settle  to  the  bottom  from  that  quantity  of 
water.    This  has  been   from  water  collected 
from  the  places  described.  That  he  has  no  un- 
kind feeling  towards  any  of  the  brewers  ;  that 
he  is  astonished  they  should  deny  facts  so  easi- 
ly to  be  proved;  that  he  knows  several  cartmen 
who  for  years  have  been  employed  in  carting 
water  from  the  places  described  to  the  malt- 
houses."  *The  plaintiff,  in  the  introduc  [*51 
tory  part  of  the  declaration,  stated  that  before 
and  at  the  time  of  the  publication  he  was  a  malst- 
er  and  brewer  in  the  City  of  Albany.and  that  he 
as  well  as  divers  other  persons,  in  conducting 
the  trade  and  business  of  malsters  and  brewers, 
was  at  the  time,  etc.,  in  the  use,  occupation  and 
possession  of  a  malt-house  and  malting  estab- 
lishment at  a  place  in  the  City  of  Albany  called 
and  known  as  "  the  hill,"  where  he  carried  on 
the  business  of  malting  grains  for  brewing;  and 
that  the  defendant,  intending  to  injure  him  in 
his  good  name  and  to  bring  him  into  public 
scandal  and   disgrace  with  and   amongst  his 
neighbors  and  other  good  and  worthy  citizens 
of  the  State,  and  to  cause  it  to  be  suspected 
and  believed  that  he  had  been  and  was  guilty, 
of  the  filthy,  disgusting  and  improper  conduct, 
practices  and  offenses  in  his  trade  and  busi- 
ness charged  upon  and  imputed  to  him  by  the 
defendant  in  the  publication,  and  to  vex, harass 
and  ruin  him,  and  to  injure  and  destroy  his 
trade  and  business  on,  etc.,  at,  etc.,  falsely, 
wickedly  and  maliciously  caused  and  procured 
to  be   published  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  as  follows  (set- 
ting forth  the  publication),  with  various  in- 
nuendoes, and  among  others  that  by  the  words 
"the  hill,"  mentioned  in  the  publication,  the 
defendant  meant  the  place  where  the  plaintiff 
conducted  his  business  as  a  malster;  and  that  by 
the  words  "there  are  several  malt-houses  on 
the  hill,  all  of  which  he  believes  rely  on  water 
taken  occasionally  from  such  places  us  In-  lias 
described."  the  defendant  meant  the  plaintiff's 
malt-house   among   others,   and   tluit   he.    the 
plaintiff,  used  and  relied  upon  the  tllthv  wattr 
taken  from  stagnant  pools,  gutters  and  ditches, 
for  the  manufacture  of  malt  in  hi*  mult  house, 
and  sometimes  took  water  for  such   purpose 
from  filthy  holes,  in  contact  with  dead  nninmls 
in  a  state  of  putridity.     The  defendant  put  in 
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a  general  demurrer  to  the  declaration,  and  also 
assigned  as  special  cause  of  demurrer,  that  the 
plaintiff  had  not  alleged  any  special  damage. 
The  plaintiff  joined  in  demurrer. 

Messrs.  A.Taber  and  S.  Beardsley,  Atty- 
Gen.,  for  the  defendant. 

52*j  *  Messrs.  J.  Van  Buren  and  S.  Ste- 
vens, for  the  plaintiff. 

By  the  Court,  Cowen,  J.  The  publication 
contains  an  account  of  the  most  filthy  and  dis- 
gusting practices,  in  the  preparation  of  a  drink 
•which  is  known  to  be  very  common;  and  ap- 
plied to  the  plaintiff  either  personally  or  in  the 
exercise  of  his  trade,  it  would  be  clearly  libel 
ous  without  the  allegation  of  special  damage. 
The  demurrer  admits  that  here  is  a  false  im- 
putation of  such  practices  for  the  malicious 
purpose  of  degradation  and  ridicule  ;  and  the 
only  serious  question  raised  is,  whether  the 
plaintiff,  by  showing  himself  to  be  one  of  the 
class  embraced  in  the  publication,  is  entitled  to 
an  action. 

It  was  insisted  on  the  part  of  the  defendant, 
that  the  publication  could  not  be  understood  as 
applying  to  all  the  malt-houses  on  the  hill,  but 
only  to  some  of  them,  and  that  without  aver- 
ments charging  the  defendant  with  the  inten- 
tion to  impute  the  filthy  conduct  specified  in 
the  publication  to  the  plaintiff  and  certain 
other  individuals  in  particular,  the  plaintiff 
failed  in  showing  that  his  malt-house  in  par- 
ticular was  in  the  mind  of  the  defendant  in 
making  the  publication.  I  am,  however,  in- 
clined to  think  that  the  words  "  there  are  sev- 
eral malt  houses  on  the  hill,  all  of  which  rely 
on  water  taken  occasionally  from  such  places," 
etc.,  must  be  understood  as  applying  to  every 
malt  house  on  the  hill,  and  not  to  any  number 
less  than  the  whole.  The  words  strike  my 
mind  as  comprehending  the  malt  houses  of  the 
whole  class  of  persons  who  had  such  establish- 
ments on  the  hill,  characterized  in  the  declara- 
tion as  the  plaintiff  and  divers  other  persons. 
Such  is  the  plain  unsophisticated  meaning  of 
the  publication, and  according  to  such  meaning 
we  are  bound  to  read  those  matters. 

This  brings  the  case  down  to  the  test  estab- 
lished by  Sumner  v.  Buel,  12  Johns.,  475,  from 
which,  if  that  case  is  to  stand  for  law,  it  is  very 
difficult,  if  not  impossible,  to  distinguish  this. 
The  plaintiff  declared  that  he  was  an  ensign 
in  a  company  of  riflemen  called  the  Albany 
Greens,  in  Col.  Lockwood's  Regiment.and  that 
the  libel  which  was  set  out  imputed  dishonor- 
able and  unofficerlike  conduct  to  all  the  offi- 
53*]  cers  *of  the  Trojan,  Albany  and  Hudson 
Greens.  On  default  and  an  inquisition  of  six 
cents  damages,  the  defendant  moved  in  arrest, 
and  the  judgment  was  arrested  on  the  ground 
that  the  libel  was  published  of  a  class  of  per- 
sons. It  was  agreed  that  the  libel  in  that  case 
applied  distinctly  to  the  officers  of  the  three 
companies.  It  was  the  same  as  saying  these 
officers,  of  whom  the  plaintiff  was  well  known 
to  be  one,  had  been  guilty  of  the  criminal  con- 
duct charged.  The  present  libel  is  equivalent 
to  saying  the  divers  malsters  on  Albany  Kill, 
of  whom  the  present  plaintiff  is  well  known  to 
be  one,  have  been  guilty  of  filthy  practices. 
The  words  are  just  as  definite  in  the  one  case 
as  in  the  other,  and  not  more  so.  There  is  noth- 
ing giving  them  a  special  personal  application 
68 


to  the  plaintiff,  in  either  instance,  more  than 
to  others,  and  in  this  case  we  know  not  how 
many.  From  the  best  consideration  I  have 
been  enabled  to  give  the  case  of  Sumner  v.  Buel, 
I  must  say  it  is  precisely  in  point;  and  the  judg- 
ment must,  therefore,  be  for  the  defendant. 

Reversed— 25  Wend.,  186. 
Distinguished— 20  Wend.,  58. 
Explained— 21  Wend.,  26. 


RANDALL  *.  COOK. 

Sale  and  Mortgage  of  Personal  Property — For- 
mer Distinction  between.  Does  Not  Exist — Pre- 
sumption of  Fi'aud,  where  Possession  Remains 
in  Vendor — Evidence,  of  Intent  to  Defraud 
Creditors — Levy — Action  against  Officer. 

The  distinction  which  formerly  existed  between 
absolute  sales  and  mortgages  of  personal  property, 
no  longer  exists. 

Every  conveyance  of  personal  chattels  in  the  pos- 
session or  under  the  control  of  the  vendor,  whether 
absolute  or  conditional,  is  presumed  to  be  fraudu- 
lent and  void  against  creditors  and  subsequent  pur- 
chasers, unless  the  conveyance  is  accompanied  by 
an  immediate  delivery  of  the  goods,  and  followed 
by  an  actual  and  continued  change  of  possession. 

This  presumption  becomes  conclusive  evidence  of 
fraud,  unless  the  person  claiming  under  the  con- 
veyance, proves  that  it  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors  or  purchas- 
ers. 

The  mere  absence  of  any  direct  evidence  of  an  in- 
tent to  defraud  creditors,  in  connection  with  proof 
of  a  valuable  consideration,  is  not  sufficient  to  take 
a  case  out  of  the  statute ;  there  must  be  some  good 
and  sufficient  reason, .such  as  the  law  will  approve, 
for  leaving  the  property  in  the  possession  of  the 
vendor— that  a  mortgagor  wished  to  use  the  prop- 
erty and  that  the  mortgagee  consented  to  such  use, 
is  not  such  a  reason  as  will  be  approved. 

Where  the  property  is  of  such  a  nature  that  there 
may  be  an  immediate  change  of  possession,  the 
change  must  be  made  or  the  transaction  will  be 
deemed  fraudulent  as  against  creditors  and  subse- 
quent purchasers. 

An  action  will  not  lie  against  an  officer  for  a  levy 
by  virtue  of  an  execution  upon  personal  property 
which  has  been  mortgaged  and  remains  in  the  pos- 
session *of  the  mortgagor,  where  the  levy  is  [*54 
made  before  the  mortgage  becomes  absolute. 

And  where  replevin  is  brought  against  the  officer 
for  asserting  his  claim  under  such  levy,  and  refus- 
ing to  surrender  the  property  after  the  mortgage 
money  has  become  due,  the  plaintiff  must  declare 
for  the  detention  and  not  for  the  taking  of  the  prop- 
erty. 

Citations-12  Wend.,  297 :  2  R.  S.,  136.  sec.  5 ;  522, 
sees.  1,  6,  36,  39,  40 ;  553,  sec.  15 ;  9  Wend.,  198 ;  16 
Wend.,  523 :  10  Wend.,  318. 

THIS  was  an  action  of  replevin,  tried  at  the 
Onondaga  Circuit,  in  Mar.,  1835,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  for  the  taking  of  two 
horses.  The  defendant  justified  the  taking  as 
a  deputy-sheriff  under  an  execution  against  one 
Burdick,  in  whose  possession  the  property  was 
at  the  time  of  the  levy,  viz.  :  May  27,  1833. 
The  plaintiff  replied,  that  Dec.  27,  1832,  Bur- 
dick executed  to  him  a  mortgage  of  personal 
chattels,  including  the  horses  in  question,  to 
be  void  on  the  payment  of  $100  in  six  months 
after  the  date  of  the  mortgage.  To  which  rep- 


NOTE.— Sales  and  chattel  mortgages— Possession  re- 
tained by  the  vendor  or  mortgagor— Fraud— Prima 
facie  evidence  of.  For  a  full  discussion,  see  Sturte- 
vant  v.  Ballard,  9  Johns.,  337,  note ;  Barrow  v.  Pax- 
ton,  5  Johns.,  258,  note ;  Ludlow  v.  Hurd.  19  Johns., 
218,  note ;  Look  v.  Comstock,  15  Wend.,  244,  note. 
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lication  the  defendant  rejoined  that  the  plaint- 
iff had  entered  into  an  agreement  with  Burdick, 
enlarging  the  time  of  payment  until  he  should 
make  demand  of  payment,  and  that  he  had  not 
made  such  demand  until  after  the  commence- 
ment of  this  suit.  The  plaintiff  surrejoined 
that  he  did  make  such  demand  before  the 
commencement  of  the  suit,  to  wit :  Aug.  1, 
1833.  On  the  trial  of  the  cause,  the  plaintiff 
proved  the  mortgage,  and  Burdick  testified  that 
the  plaintiff  did  enlarge  the  time  of  payment 
until  he  should  call  for  the  money  ;  and  that 
«arly  in  Aug.,  1833,  the  plaintiff  did  demand 
the  money.  He  further  stated  that  the  plaint- 
iff did  not  take  possession  of  the  property,  but 
told  him  to  use  it,  and  that  the  reason  why  he 
kept  the  property  was,  that  he  wished  to  use 
it.  The  officer  who  executed  the  writ  of  re- 
plevin proved  that  the  plaintiff  went  with  him 
to  execute  the  writ;  that  they  found  the  horses 
at  Burdick's  stable,  where  the  defendant  was 
at  the  time,  who,  under  the  execution  in  his 
hands,  claimed  the  horses  and  refused  to  give 
them  up.  The  claim  of  the  defendant  was  tried 
by  a  jury  and  found  against  him,  when  the 
horses  were  delivered  by  virtue  of  the  writ  of 
replevin  to  the  plaintiff.  The  officer  who  exe- 
65*]  cuted  the  writ  of  replevin,  testified  that 
he  could  not  say  whether  he  received  the  writ 
at  the  stable,  or  previous  to  his  arrival  there. 
The  defendant  moved  for  a  nonsuit,  amongst 
others,  on  the  following  grounds:  1.  That  the 
action  being  for  taking  and  not  for  detaining 
the  property,  and  it  appearing  that  the  levy 
was  made  before  the  mortgage  became  abso- 
lute, the  plaintiff  was  not  entitled  to  sustain 
his  action ;  and  2.  That  the  suit  was  commenced 
before  the  cause  of  action  accrued.  The  judge 
refused  to  nonsuit  the  plaintiff.  The  defendant 
then  proved  the  levy  made  by  him  May  27,  and 
produced  the  execution  under  which  he  acted. 
He  also  proved  that  Burdick  on  the  trial  under 
the  claim  of  property,  gave  a  different  relation 
of  the  demand  of  payment,  than  what  he  gave 
on  the  trial  at  the  circuit.  The  judge  charged 
the  jury  that  though  they  should  find  that  the 
defendant  made  his  levy  upon  the  horses  whilst 
they  remained  in  the  possession  of  Burdick  and 
before  the  money  fell  due  to  secure  the  pay- 
ment of  which  the  mortgage  was  given,  yet,  if 
after  the  mortgage  become  due  the  plaintiff  de- 
manded the  horses,  and  the  defendant  claimed 
them  by  virtue  of  the  execution  and  levy,  they 
would  be  justified  in  finding  for  the  plaintiff. 
To  this  charge  the  defendant  excepted.  The 
jury  found  for  the  plaintiff,  and  the  defendant 
now  moves  for  a  new  trial. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  8.  Stevens,  for  the  plaintiff. 

/{>/  the  Court,  Bronson.  ./.  The  mortgage 
was  fraudulent  and  void  as  against  the  credit- 
ors of  Burdick;  and  the  defendant  by  virtue  of 
the  execution  had  a  better  title  to  the  property 
than  the  plaintiff.  To  say  nothing  of  other 
facts  disclosed  in  the  case,  Burdick  continued 
to  possess  and  use  the  property  as  his  own.  He 
says  the  reason  why  he  kept  the  property  was, 
that  he  wished  to  use  it.  This  is  like  the  reason 
assigned  in  Gardner  v.  Adam*,  12  Wend.,  297, 
where  the  mortgagor  retained  possession  of  the 
goods  for  his  accommodation.  Such  reasons 
BO*]  may  be  given  in  every  *case  where  a 
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man  wishes  to  put  his  property  beyond  the 
reach  of  creditors  while  he  still  continues  in 
the  enjoyment  of  it,  as  though  no  sale  had  been 
made.  The  distinction  which  was  formerly 
recognized  to  some  extent,  between  absolute 
sales  and  mortgages  of  personal  property,  no 
longer  exists.  The  statute  has  placed  both 
upon  the  same  footing;  and  every  conveyance 
of  personal  chattels  in  the  possession  or  under 
the  control  of  the  vendor,  whether  absolute  or 
conditional,  is  presumed  to  be  fraudulent  and 
void  against  creditors  and  subsequent  pur- 
chasers, unless  the  conveyance  is  accompanied 
by  an  immediate  delivery  of  the  goods,  and 
followed  by  an  actual  and  continued  change 
of  possession.  This  presumption  becomes  con- 
clusive evidence  of  fraud,  unless  the  person 
claiming  under  the  conveyance  proves  that  it 
was  made  in  good  faith,  and  without  any  in- 
tent to  defraud  creditors  or  purchasers.  2  R. 
8.,  136,  sec.  5.  The  mere  absence  of  any  di- 
rect evidence  of  an  intent  to  defraud  creditors, 
in  connection  with  proof  of  a  valuable  consid- 
eration, will  not  be  sufficient  to  take  the  case 
out  of  the  statute.  Collins  v.  Brush,  9  Wend., 
198  ;  12  Id.,  297  ;  Doane  v.  Eddy,  16  Wend., 
523.  There  must  be  some  good  and  sufficient 
reason,  such  as  the  law  will  approve,  for  leav- 
ing the  property  in  the  possession  of  the  vend- 
or. Time  may  be  necessary  to  remove  pon- 
derous articles,  growing  crops  and  the  like; 
but  where  the  property  is  of  such  a  nature  that 
there  may  be  an  immediate  change  of  posses- 
sion, that  change  must  be  made,  or  the  law  will 
pronounce  the  transaction  fraudulent  as  against 
creditors  and  subsequent  purchasers.  It  is 
idle  to  say  that  the  vendor  needed  the  use  of 
the  property,  and  was.  therefore,  left  in  the 
enjoyment  of  it.  That  is  but  the  common  case 
where  men  wish  to  place  their  property  beyond 
the  reach  of  creditors.  When  the  possession 
is  not  changed,  the  burden  of  proving  fraud 
does  not  lie  on  the  creditor  or  subsequent  pur- 
chaser, nor  are  courts  or  juries  to  speculate 
upon  the  probabilities  of  good  faith  in  a  given 
case;  the  transaction  is  fraudulent  in  law — the 
sentence  is  written  in  the  statute  book,  and 
neither  courts  nor  juries  are  at  liberty  to  dis- 
obey the  mandate.  Whatever  opinion  may 
be  entertained  by  *others,  I  think  this  [*57 
a  most  salutary  aoctrine — one  that  is  founded 
in  the  wisest  principles  of  public  policy.  Like 
other  general  rules,  it  may  sometimes  operate 
with  severity;  but  the  hardship  or  inconven- 
ience in  a  particular  case,  is  not  to  be  compared 
with  the  advantages  which  must  result  from 
having  one  uniform  rule  of  decision,  and  that 
rule  of  such  a  character  as  will  effectually  pro- 
tect the  community  against  frauds  of  this  de- 
scription. Had  it  been  declared  50  years  ago, 
that  if  a  man  conveyed  his  personal  chattels  and 
still  kept  them  himself,  under  any  pretense 
whatever,  the  transaction  should  be  deemed 
absolutely  fraudulent  and  void  as  against  cred- 
itors and  purchasers,  it  would  have  saved  an 
incalculable  amount  of  time  and  money  which 
has  been  expended  in  the  litigation  of  questions 
of  this  kind  ;  and  it  would,  moreover,  have 
rendered  a  most  important  service  to  the  cause 
of  good  morals,  by  removing  nil  temptation  to 
the  numberlesH  frauds  which  have  been  com- 
mitted for  the  purpose  of  placing  property  be- 
yond the  reach  of  legal  process.  Although  our 
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statute  does  not  go  quite  so  far  as  the  rule  I 
have  suggested,  it  is.nevertheless.broad  enough 
to  admonish  every  man  that  if  he  take  a  convey- 
ance of  goods,  he  must  take  the  possession  also, 
or  he  will  be  in  danger  of  losing  his  right.  He 
must  not  enable  the  vendor  to  act  as  owner  of 
the  property,  and  then  claim  a  preference  over 
those  who  may  have  been  deceived  by  this  false 
appearance. 

But  there  are  other  objections  to  the  verdict. 
In  the  late  revision  of  the  laws,  the  action  of 
detinue  was  abolished,  2  R.  S.,  553,  sec.  15, 
and  the  remedy  by  replevin  was  extended,  so 
as  to  include  cases  of  the  wrongful  detention, 
as  well  as  the  wrongful  taking  of  chattels.  Id. , 
522,  sec.  1.  But  the  distinction  between  tak- 
ing and  detaining  must  be  kepi  up  in  the  writ 
and  declaration  ;  and  the  plea  differs  both  in 
its  language  and  consequences  in  the  two  cases. 
Sees.  6,  36,  39,  40.  In  this  case,  the  plaintiff 
counts  on  an  unlawful  taking.  The  execution 
was  levied  May  27,  1833,  11  days  before  the 
mortgage  money,  without  any  reference  to  the 
extension  of  the  time  of  payment,  fell  due. 
58*J  Conceding  that  the  mortgage  *was  valid, 
Burdick  then  had  an  interest  in  the  goods, 
which"  was  not  only  liable  to  seizure,  but  to 
sale  on  the  execution.  10  Wend.,  318,  and 
cases  cited  by  the  court.  The  defendant  has 
done  nothing  subsequent  to  that  time,  beyond 
refusing  to  relinquish  the  levy  and  give  up  the 
property.  He  has  not  taken  it,  nor  done  any 
other  act  beyond  a  denial  of  the  plaintiff's 
right,  and  putting  in  a  claim  of  property  be- 
fore the  sheriff.  1  think  the  plaintiff  should 
not  have  counted  on  the  taking,  but  should 
have  complained  of  the  detention  of  the  prop- 
erty. This  objection  was  made  on  the  motion 
for  a  nonsuit. 

It  was  also  insisted  that  the  suit  was  brought 
before  the  cause  of  action  arose.  The  defend- 
ant levied  on  the  property  in  May,  when  he 
had  a  perfect  right  to  do  so.  No  action  would 
lie  for  that  taking.  He  did  not  remove  the 
property,  but  left  it  in  the  possession  of  Bur- 
dick. He  did  nothing  from  that  time  down  to 
the  moment  when  the  writ  of  replevin  was 
served,  and  the  plaintiff  could  only  make  out 
a  detention  by  proving  that  he  refused  to  re- 
linquish the  levy  and  give  up  the  property. 
From  the  testimony  of  Wright,  who  served  the 
writ  of  replevin,  it  is  highly  probable,  to  say 
the  least,  that  the  action  was  commenced  be- 
fore the  defendant  was  required  to  relinquish 
the  levy.  The  witness  was  sent  for  to  serve 
the  writ;  he  went,  and  received  the  writ  either 
at  the  plaintiff's  office  or  at  the  stable — he  can- 
not tell  which.  The  defendant  either  joined 
them  on  the  way  or  met  them  at  the  stable,  and 
there  the  defendant  claimed  the  property.  If 
this  question  had  been  submitted  to  the  jury, 
they  would  have  been  warranted  in  finding 
that  the  action  was  brought  too  soon. 

The  point  of  the  issue  under  the  defendant's 
special  plea  of  justification  was,  whether  the 
plaintiff  before  the  commencement  of  the  suit 
had  demanded  payment  of  the  money  from 
Burdick  or  had  given  him  notice  that  he  want- 
ed the  same.  The  burden  of  the  issue  lay  on 
the  plaintiff.  He  had  attempted  to  prove  a  de- 
mand early  in  August,  but  his  witness.  Bur- 
dick, had  given  different  accounts  of  the  mat- 
ter. The  jury  were  not  instructed  to  say 
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whether  such  a  demand  had  been  satisfactorily 
proved;  but  were  directed  to  consider  whether 
*the  plaintiff  went  to  Burdick,  in  whose  [*59 
possession  the  horses  continued,  and  there  met 
the  defendant,  and  the  plaintiff  demanded  the 
horses  by  virtue  of  the  mortgage,  and  the  de- 
fendant claimed  them  by  virtue  of  the  execu- 
tion. There  was  no  evidence  that  the  plaintiff 
demanded  either  the  horses  or  the  money  at 
the  time  the  parties  met  at  the  stable.  The  true 
question,  as  will  sometimes  happen  in  the  hur- 
ry of  trials  at  Nisi  Priua,  seems  to  have  been 
lost  sight  of.  Had  it  been  left  to  the  jury  to 
pass  upon  the  issue,  and  say  whether  the  in- 
definite extension  of  credit  for  the  mortgage 
money  had  been  terminated  by  a  demand  of 
payment  from  Burdick  before  this  suit  was 
brought,  it  is  far  from  being  clear  that  they 
would  have  given  a  verdict  for  the  plaintiff. 
New  trial  granted. 

Conveyance  without  change  of  possession— Presumed 
fraudulent. 

Overruled— 23  Wend.,  663,  674 ;  4  Hill,  315. 

Approved— 3  Sandf.,  69,  72 :  7  Leg.  Obs..  339. 

Cited  in— 17  Wend.,  495 :  19  Wend.,  445  ;  20  Wend., 
525;  24  Wend.,  134;  1  Hill,  443;  Hoffm..  147,  457;  2 
Abb.  N.  S.,  305;  1  E.  D.  S-,  449. 

Levy  upon  mortgaged  property  in  possession  of 
mortgagor. 

Disapproved — 6  Duer,  96. 

Distinguished— 1  N.  Y.,  38. 

Cited  in-4  Hill.  275:  1  N.  Y.,  296;  11  N.  Y.,  505 ;  1 
Barb.,  547;  13  Barb.,  630:  16  Barb.,  49;  19  How.  Pr., 
484 ;  1  Abb.  Pr.,  160 ;  1  Sandf.,  33. 

Replevin— Declaration  in.  Cited  in— 21  Wend.,  85, 
207 :  34  Am.  Dec.,  215. 

Also  cited  in-4  Rob.,  685. 


THOMAS  &  GILBERT,  Executors,  etc.,  of 
GILBERT,  Deceased, 

v. 

CAMERON  ET  AL. 

Pleading — Statute — Venue — Attachment. 

A  declaration  on  a  bond  given  by  a  sheriff  or  oth- 
er officer  to  be  relieved  from  an  arrest  on  an  attach- 
ment, is  not  bad  in  substance  if  it  omit  to  allege  the 
misconduct  for  which  the  attachment  issued ;  nor 
is  it  bad  in  substance  if  it  omit  to  specify  the  man- 
ner in  which  the  plaintiff  is  connected  with  the  pro- 
ceeding ;  it  is  enough  that  it  be  alleged  that  he  is 
the  party  aggrieved. 

It  is  not  necessary  in  such  declaration  to  aver  that 
the  attachment  on  which  the  defendant  was  arrest- 
ed is  returned ;  nor  to  allege  that  the  defendant  was 
called  on  the  return  day  and  that  his  default  was 
entered. 

The  averment  of  the  non-appearance  of  the  obli- 
gor on  the  return  day,  is  equivalent  to  an  allegation 
of  special  damage,  under  which  the  plaintiff  will  be 
entitled  to  recover  damages  for  the  misconduct, and 
the  costs  of  the  attachment. 

A  venue  is  not  necessary  in  pleading  an  order  of 
the  court,  or  other  matter  of  record  :  nor  is  it  nec- 
essary to  plead  with  a  venue  the  issuing  of  the  at- 
tachment. 

Where  the  process  on  which  the  defendant  was  ar- 
rested, is  a  pluries,  it  is  not  necessary  to  set  forth  in 
the  declaration  the  attachment  and  alias. 

Citations— 2  R.  S..  539,  sees.  27.  29 ;  2  Chit.  PI.,  446* 
449  ;  1  Chit.  PI.,  202,  203,  250,  251,  407. 

DEMURRER  to  declaration.  The  plaintiffs 
in  the  commencement  of  the  declaration 
stated  themselves  to  be  assignees  of  Joseph 
Russell,. Esq..  sheriff  of  the  County  of  Warren, 
and  complained  to  the  defendants  for  that  they 
*render  to  the  plaintiffs  $100,which  they  [*6O 
owe  to  the  plaintiffs,  and  from  them  unjustly 
detain.  The  plaintiffs  then  proceed  to  state 
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that  by  a  special  order  of  this  court,  upon  ap- 
plication made  by  and  on  behalf  of  the  plaint- 
iffs, a  writ  of  pluries  attachment  was  prose- 
cuted out  of  this  court,  tested  Jan.  17,  1835, 
directed  to  the  sheriff  of  Warren,  commanding 
him  to  attach  James  I.  Cameron,  late  sheriff 
of  Warren,  and  to  have  his  body  before  the 
justices  of  this  court,  at  the  City  Hall,  or  the 
City  of  N.  Y.,  on  the  first  Monday  of  May, 
then  next,  to  answer  for  certain  trespasses  and 
contempt,  etc.;  that  an  order  for  bail  in  the 
sum  of  $100  was  indorsed  upon  the  writ,  and 
the  writ  Feb.  23,  was  delivered  to  the  sheriff 
of  Warren,  who  on  the  same  day  arrested 
Cameron,  and  Cameron  and  the  other  defend- 
ants thereupon  on  the  same  day,  etc.,  executed 
a  bond  to  the  sheriff  of  Warren,  in  the  name  of 
his  office,  in  the  penal  sum  of  $100,  with  a  con- 
dition  thereunder  written  that  if  Cameron 
should  appear  before  the  justices  of  this  court 
at  the  City  Hall,  in  the  City  of  N.  Y.,  on  the 
first  Monday  of  May,  then  next,  and  abide  the 
order  and  judgment  of  the  court  which  might 
be  made  on  said  pluries  writ  of  attachment,  then 
the  bond  to  be  void.  The  plaintiffs  then  aver  that 
Cameron  did  not  appear  on  the  day  in  the  condi- 
tion of  the  bond  mentioned,  whereby  the  bond 
became  forfeited,  and  the  money  therein  men- 
tioned not  being  paid,  this  court  May  7,  in  the 
term  of  May,  in  theyear  1835,  attheCity  Hall. in 
the  City  of  N.  Y.,  at  the  request  of  the  plaintiffs, 
they  being  the  aggrieved  party,  ordered  the 
bond  to  be  prosecuted,  and  granted  leave  to 
the  plaintiffs  to  prosecute  the  same.  By  rea- 
son of  which  premises  and  according  to  the 
form  of  the  statute,  etc.,  an  action  hath  accrued 
to  the  plaintiffs  as  assignees  of  the  said  Joseph 
Russell,  they  being  the  aggrieved  party,  to  de- 
mand and  have  the  said  sum  of  $100.  The 
plaintiffs  then  set  forth  the  ordinary  breach  of 
non  payment,  and  make  profert  of  the  bond 
and  of  letters  testamentary.  The  defendants 
put  in  a  general  demurrer  to  the  declaration, 
and  also  assigned  various  special  causes,  no- 
ticed in  the  opinion  of  the  court.  The  plaint- 
iffs joined  in  demurrer. 

<$!*)      *.»/'-.  S.  Steven*,  for  the  defendants. 
Mr   M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  We  felt  quite  clear 
against  the  defendants  on  the  argument,  in  re 
-JUT i  to  all  the  causes  of  demurrer  urged  by 
ibeir  counsel;  but  in  regard  that  the  pleading 
is  under  a  new  statute,  we  reserved  the  case 
for  some  further  consideration. 

It  was  assigned  as  special  cause  of  demurrer, 
that  the  action  was  in  the  debetetdeliuet.vi\\i-rc 
as  it  should  have  been  in  the  detinet  only.  The 
answer  to  which  is,  that  the  declaration  is  prop- 
erly in  the  </''"'  et  detinet.  according  to  the  set- 
tled rules  of  pleading.  No  part  of  the  cause  of 
action  accrued  to  the  testator  in  his  lifetime. 
It  was  urged  ore  tenu*  on  the  argument,  that 
the  declaration  is  bad  in  not  specifying  (he 
misconduct  for  which  the  attachment  issued, 
so  that  the  defendants  may  know  the  measure 
of  damages;  and  also  that  it  does  not  appear 
that  the  plaintiffs  were  the  part  ion  aggrieved  by 
such  misconduct.  There  is  no  foundation  for 
these  objections  as  matter  of  substance.  The 
plaintiffs  are  sufficiently  connected  with  the 
proceeding  as  the  parties  aggrieved,  and  the 
objection  that  the  misconduct  of  the  sheriff 
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should  be  shown,  belongs  entirely  to  another 
stage  of  the  cause.  Non  appearance  alone,  at 
the  return  day,  is  the  gravamen.  2  R.  S. ,  539, 
sec.  27;  and  an  averment  of  that  is  equivalent 
to  an  allegation  of  special  damage.  Id.,  sec.  29. 
The  misconduct  is  matter  of  proof;  at  all  events, 
the  non-appearance  at  the  return  day  is  enough 
to  show  a  forfeiture  of  the  penalty,  and  raise 
the  legal  intendment  of  some  damage.  If  dam- 
age for  specific  misconduct  be  not  proper  un- 
der that  general  allegation,  the  objection  can 
only  come  at  the  trial,  on  the  ordinary  ground 
that,  being  remote  and  not  the  direct  or  neces- 
sary result  of  the  default,  the  defendant  should, 
therefore,  be  apprised  of  the  claim  by  pleading. 
It  is  plain  to  my  mind,  however,  that  the  stat- 
ute intended  to  let  in  a  claim  both  for  the  costs 
of  the  attachment  and  damages  for  misconduct, 
under  this  general  allegation.  Sees.  27,  29. 

*Nor  can  the  objection  as  to  the  want  [*62 
of  a  venue  for  the  application  and  order,  and 
the  issuing  of  the  writ  be  sustained.  These  are 
all  judicial  proceedings  evidenced  by  the  rec- 
ords of  the  court;  and  in  legal  contemplation 
the  acts  are  done  at  the  time  and  place  of  its 
session,  which  are  fixed  by  a  public  statute. 
The  declaration  alleges  that  by  special  order, 
on  the  plaintiff's  application,  the  writ  issued, 
tested  Jan.  17,  1835,  which  was  a  day  in  Jan- 
uary Term,  holden  at  Albany.  The  issuing  a 
writ  is  not  laid  with  a  venue  in  an  action  on  a 
common  bail-bond.  2  Chit.  PI..  446.  Nor  is 
a  venue  ever  necessary  in  pleading  a  matter  of 
record  in  the  higher  courts.  1  Chit.  PL,  250, 
251. 

Another  cause  of  demurrer  is,  that  the  at- 
taehmeut  is  not  averred  to  have  been  returned. 
This  is  assigned  as  a  defect  in  substance.  It 
was  the  defendants'  duty  to  appear,  although 
the  sheriff  may  have  neglected  to  return  the  at- 
tachment. The  court  has  jurisdiction  though 
no  return  be  made.  The  defendant  must  pre- 
sent himself  according  to  the  condition  of  the 
bond;  and  the  court  will  see  that  neither  he 
nor  the  relator  suffer  any  inconvenience  for 
want  of  a  return.  The  declaration  by  the  as- 
signee of  a  bail  bond  does  not  aver  the  return. 
2  Chit.  PI.,  449. 

Another  defect,  and  which  is  urged  as  sub- 
stantial, is  -aid  to  exist  in  not  averring  the  call 
of  the  defendant  and  entering  his  default  of 
record.  Whatever  the  rule  may  be  in  respect 
to  a  recognizance,  no  such  form  is  necessary 
on  a  bail-bond.  The  pleader  was  correct  in  fol- 
lowing the  precedent  of  a  declaration  upon  a 
common  bail  bond.  2  Chit.  PI.,  449.  The  call- 
ing and  default  are  mere  matter  of  practice; 
and  the  practice  of  the  court  is  not,  in  general, 
the  subject  of  pleading.  1  Chit.  PI..  407.  The 
issue  in  an  action  on  a  bail-bond  is  simply  "did 
not  appear  at  the  day."  by  the  plaintiff,  and 
"did  appear  at  the  day.'  by  the  defendant. 
The  mode  or  evidence  of  appearance  or  non- 
appearance,  which  is  known  under  the  prar- 
lice  to  be  quite  artificial,  is  never  mentioned; 
but  only  the  legal  effect,  according  to  a  cardi- 
nal rule  which  runs  through  nil  pleading. 
Whether  the  appearance  be  practically  correct, 
is  matter  of  evidence. 

The  only  remaining  cause  which  calls  for 
notice  is  that  the  declaration  should  have 
averred  the  issuing  of  the  original  *and  [*<UI 
<!////.«,  as  the  attachment  In  question  appears  to 
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have  been  a  pluries.  The  objection  is  clearly 
not  good  as  matter  of  substance;  and  not  hav- 
ing been  assigned  specially,  it  is  not  necessary 
to  inquire  how  it  would  have  been  regarded  in 
that  view.  I  have  no  doubt,  however,  that  the 
setting  forth  of  the  original  and  alias  would 
be  a  very  useless  matter  in  the  declaration  (see 
1  Chit,  PI.,  202,  203),  which  on  the  whole  ap- 
pears to  be  very  well  drawn,  for  one  upon  a 
new  and  special  statute,  under  which  no  regu- 
lar system  of  pleading  has  yet  grown  up. 
Judgment  far  plaintiffs. 

Distingruished— 7  Barb.,  584. 

Cited  in— 21  Wend.,  43 ;  2  E.  D.  S.,  509  ;  3  Co.  R.,  232. 


POWERS  «.  DUBOIS. 

Libel— Publication  Concerning  a  Candidate  for 
an  Elective  Office. 

A  publication  of  and  concerning  a  candidate  for 
an  elective  office  is  libelous,  which  charges  that  he 
had  bartered  away  a  public  improvement  (e.  g.,  a 
railroad),  in  which  the  constituency  for  whose  suf- 
frages he  is  a  candidate  had  a  deep  interest,  for  the 
charter  of  a  bank  to  himself  and  his  associates :  and 
that,  if  elected,  he  would  be  an  unfaithful  repre- 
sentative and  act  counter  to  the  interests  of  his  con- 
stituents ;  that  he  would  by  criminal  indifference  or 
treachery  seriously  retard  or  totally  prevent  the 
construction  of  such  railroad — and  that  he  would 
do  all  this  from  motives  of  personal  political  ag- 
grandizement, or  to  accomplish  some  sinister  and 
dishonest  purpose,  or  to  gratify  his  private  malice. 

T  IBEL.  The  plaintiff  in  his  declaration  stat- 
JJ  ed,  by  way  of  inducement,  that  Apr.  19, 
1830,  a  railroad  company  was  incorporated, 
called  the  Canajoharie  &  Catskill  R.  R.  Co., 
for  the  construction  of  a  railroad  from  Canajo- 
harie to  Catskill,  and  that  Mar.  14,  1831,  a 
bank  called  the  Tanner's  Bank  was  incorpo- 
rated, to  be  located  in  the  Village  of  Catskill ; 
that  the  whole  amount  of  the  capital  stock  of 
the  R.  R.  Co.  was  subscribed,  a  portion  there- 
of paid  in,  and  directors  chosen  to  manage  the 
concerns  of  the  Co.,  but  the  directors  neglect- 
ed to  take  efficient  means  for  the  construction 
of  the  railroad  until  Nov.  1,  1835.  He  further 
alleged  that  the  construction  of  the  railroad 
was  by  many  citizens,  and  particularly  citizens 
residing  in  the  Counties  of  Greene  and  Scho- 
harie,  in  the  Third  Senatorial  District  of  the 
64*]  State,  considered  *to  be  of  great  public 
importance,  and  their  attention  was  much  ex- 
cited upon  the  subject,  and  the  failure  to  con- 
struct the  road  was  attributed  to  sinister  and 
corrupt  motives  in  those  who  directed  and  in- 
fluenced the  operations  in  respect  to  the  road. 
That  to  avoid  the  odium  of  defeating  the  pub- 
lic expectation  in  this  respect,  some  of  the  indi- 
viduals who  were  justly  chargeable  with  such 


NOTE.— Libel  and  slander— Words  affecting  public 
officer  or  candidate  for  public  office. 

In  connection  with  the  above  case  of  Powers  v. 
Dubois,  see  Cramer  v.  Kiggs,  17  Wend.,  209 ;  Rigga 
v.  Denniston,  3  Johns.Cas.,198 ;  Thomas  v.  Croswell, 
7  Johns.,  264:  King  v.  Root.  4  Wend.,  113 ;  Weed  v. 
Foster,  11  Barb.,  203;  Littlejohn  v.  Greeley,  13  Abb. 
Pr.,  41 ;  Forward  v.  Adams,  7  Wend.,  204  ;  Dole  v. 
Van  Rensselaer,  1  Johns.  Cas..  330 ;  Wilson  v.  Fitch, 
41  Cal.,  363  ;  Seely  v.  Blair,  Wright,  358 ;  Aldrich  v. 
Press  Printing  Co..  9  Minn.,  133. 

See  generally,  on  the  subject  of  libel  and  slander, 
White  v.  Delavan,  ante,  p.  49,  note,  and  notes  cited  ; 
Moody  v.  Baker,  5  Cow.,  351,  notes  cited ;  Bullock  v. 
Koon,  9  Cow.,  30,  notes  cited. 
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defeat,  unjustly  and  untruly  pretended,  and  re- 
ported and  caused  to  be  reported,  that  the 
plaintiff,  together  with  Orrin  Day  and  Henry 
Whittlesey,  influenced  the  proceedings  of  the 
Co.  in  preventing  the  construction  of  the  rail- 
road, and  to  give  color  to  such  reports  repre- 
sented that  the  plaintiff,  together  with  the  said 
Day  and  Whittlesey,  had  entered  into  an  ar- 
rangement with  the  Albany  Regency  (meaning 
thereby  certain  leading  and  prominent  politi- 
cal individuals  in  the  City  of  Albany),  who 
were  opposed  to  the  construction  of  the  rail- 
road, whereby  they  corruptly  stipulated  and 
agreed  to  defeat  the  making  of  the  said  road, 
and  that  in  consideration  thereof  a  charter 
should  be  granted  for  the  incorporation  of  the 
Tanners'  Bk.,  and  that  in  pursuance  of  such 
agreement  a  charter  was  granted  to  the  plaint- 
iff and  Day  and  Whittlesey  and  their  associates, 
and  that  the  construction  of  the  railroad  was 
defeated  by  the  plaintiff  and  his  associates. 
The  plaintiff  further  alleged  that  at  the  time  of 
the  publication  of  the  alleged  libel,  to  wit:  Nov. 
2,  1835,  he  was  a  candidate  at  an  election  then 
holden  for  the  office  of  Senator,  in  and  for  the 
Third  Senatorial  District,  and  that  the  defend- 
ant, to  injure  his  good  name,  to  bring  him  into 
public  scandal,  and  to  prevent  and  defeat  his 
election,  printed  and  published  an  address  to 
the  electors  of  the  Third  Senatorial  District,  of 
and  concerning  the  plaintiff,  etc.,  containing, 
among  other  things,  the  following  matter: 
"He  is  moreover  known  to  be  in  the  confidence 
of  those  whose  interest  it  is  to  be  hostile  to  this 
undertaking  (meaning  the  Canajoharie  and 
Catskill  R.  R.  Co.),  and  strong  suspicions  are 
entertained  that  should  he  be  elected,  motives 
of  personal  political  aggrandizement,  would  be 
very  likely  to  induce  him  to  favor  any  schemes 
which  the  enemies  of  the  work  might  devise, 
to  impede  its  progress  and  eventually  destroy 
*it."  The  plaintiff  averred  that  by  this  [*65 
portion  of  the  publication  the  defendant  meant 
to  charge  that  if  he  were  elected,  he  would  be 
an  unfaithful  representative,  and  act  counter 
to  the  interests  of  his  constilutents,  from  mo- 
tives of  personal  political  aggrandizement. 

The  second  count  of  the  declaration  set  forth 
another  portion  of  the  address  in  these  words: 
"Again;  does  not  Mr.  Powers's  entire  course 
in  relation  to  this  question  (the  construction  of 
the  railroad  meaning)  strongly  indicate  the 
truth  of  the  rumor  once  so  rife  (meaning  the 
verbal  reports  referred  to  in  the  introductory 
part  of  the  declaration),  that  the  railroad  had 
been  bartered  away  with  the  central  political 
power  of  the  State  (meaning  certain  leading 
and  prominent  individuals  in  the  City  of  Al- 
bany), to  obtain  the  charter  of  a  certain  mon- 
eyed institution(meaning  the  Tanner's  Bank)." 
The  plaintiff  averred  that  the  defendant,  by 
this  portion  of  the  address,  meant  to  charge 
that  he  had  theretofore  corruptly  agreed  that, 
in  case  of  the  granting  of  the  charter  of  the 
Tanners'  Bk.,  he  would  prevent  or  retard  the 
construction  of  the  railroad. 

The  3d  and  last  count  of  the  declaration  set 
forth  the  following  portion  of  the  publication: 
"Electors  of  Greene,  Schoharie  and  others, 
who  hope  to  be  benefited  by  the  Canajoharie 
and  Catskill  railroad,  to  you  I  appeal.  Pause 
and  reflect,  I  beseech  you,  before  you  cast  your 
votes  for  James  Powers;  a  man  who  has  pur- 
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posely  kept  aloof  from  engaging  in  this  work 
(the  construction  of  the  railroad),  so  essentially 
important  to  our  future  prosperity.  The  pro- 
gression of  this  work  may  be  seriously  retarded, 
and  its  ultimate  completion  jeopardized,  by  the 
criminal  indifference  or  treachery  of  nominal 
friends — and  may  be  sacrificed  to  accomplish 
sinister  purposes  or  gratify  private  malice.  A 
man  of  Mr.  Powers'  wealth  and  influence 
should  be  found  foremost  in  advancing  the 
work — not  retarding  it  by  raising  subtle  legal 
sophistries,  whose  only  tendency  is  to  create 
doubt  and  distrust."  The  plaintiff  averred 
that  by  this  portion  of  the  publication  the  de- 
fendant meant  to  charge  that  the  plaintiff,  if 
elected  a  Senator,  would,  by  criminal  indiffer- 
OO*]  ence  or  treachery,  seriously  *retard  or 
totally  prevent  the  construction  of  the  railroad, 
in  order  to  accomplish  some  sinister  and  dis- 
honest purpose,  or  to  gratify  his  private  malice. 

To  this  declaration  the  defendant  put  in  a 
general  demurrer,  and  the  plaintiff  joined  in 
demurrer. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  S.  Beardsley.-AWy-Gen., for  the  plaint- 
iff. 

By  the  Court,  Nelson,  Ch.J.  The  only  ques- 
tion presented  in  this  case  is,  whether  the  pub- 
lication which  is  set  forth  in  the  declaration, 
and  assuming  that  all  the  material  averments 
therein  are  true.contains  a  libel  upon  the  char- 
acter of  the  plaintiff.  The  words  import  that  he 
has  been  guilty  of  entering  into  a  corrupt  un- 
derstanding or  agreement  with  certain  persons 
supposed  to  control  the  political  and  legislative 
power  of  the  State,  with  a  view  to  his  own  par- 
ticular advantage,  to  the  serious  injury  of  the 
public  interests.  This  is.in  substance.the  charge 
in  the  2d  count,  in  connection  with  the  prefa- 
tory averments;  and  further,  that  if  elected  by 
the  people  to  the  Senate  of  the  State,  he  would 
there  use  his  official  station  and  influence  to 
embarrass.if  not  entirely  defeat, what  is  deemed 
by  the  writer  a  great  public  improvement,  and 
in  which  a  portion  of  the  plaintiff's  constitu- 
ents were  deeply  interested,  for  the  sake  of 
personal  and  political  aggrandizement,  or  for 
corrupt  purposes,  or  to  gratify  individual  mal- 
ice. This  is  the  substance  and  import  of  the 
charges  contained  in  the  1st  and  3d  counts. 

The  publication  set  forth  in  the  2d  count, 
with  the  explanatory  precedent  averments,  in 
my  judgment.is  not  only  libelous.but  contains 
an  aggravated  charge  —  one  which,  if  true, 
would  ju-tly  exclude  the  plaintiff  from  the 
esteem  and  confidence  of  the  community,  and 
subject  him  to  public  odium  and  contempt.  It 
charges  him  with  a  corrupt  agreement  to  sacri- 
fice the  interests  of  the  community  in  which  he 
resides,  for  private  and  sinister  purpose**;  and 
necessarily  implies  that  in  the  consummation 
O7*]  of  the  profligate  *scbeme.  he  deceived 
and  cheated  the  Legislature,  unless  we  assume 
what  is  not  asserted,  that  they  were  parties  to 
the  plot.  A  combination  of  wickedness  is  thus 
imputed  to  him, the  attempt  to  destroy  a  favorite 
and  useful  public  improvement,  the  procure- 
ment of  the  charter  of  a  bank  uncalled  for  by 
the  wants  of  the  community. all  with  a  view  to 
private  gain,  and  by  practicing  in  conjunction 
with  others  a  gross  fraud  upon  the  legislature. 

As  it  respects  the  other  counts,  until  the 
morals  and  judgment  of  the  community  become 
WEND.  17. 


so  perverted,  that  the  legislation  of  the  State 
conducted  for  private  and  selfish  purposes,  re- 
gardless of  the  public  weal, ceases  to  be  a  crime, 
or  to  expose  the  actors  to  merited  odium  and 
the  reprobation  of  the  people,  the  imputations 
contained  in  them  must  be  considered  by  the 
courts  libelous.  They  seek  and  tend  to  make 
the  impression  upon  the  public  mind,  that  the 
plaintiff  possesses  such  infirmity  and  depravity 
of  character,  that  if  trusted  by  the  electors,  he 
will  use  his  official  station  to  betray  their  par- 
ticular interests,  and  prostitute  it  exclusively 
to  the  furtherance  of  his  own  private  schemes. 
Judgment  for  plaintiff  on  demurrer. 


VAN  DEUSEN  &  FORREST 


HAYWARD  ET  AL. 

Action  on  Appeal  Bond — Statute —  When  Bond 
is  Void.  v 

In  an  action  on  an  appeal  bond.under  the  Justice 
Act  of  1834,  the  obliiror  (the  appellant)  cannot  ob- 
ject that  the  bond  is  more  favorable  to  him  than 
the  statute  required.  The  case  of  Latham  v.  Edg-- 
erton,  9  Cow.,  227,  questioned. 

A  bond  is  not  void  merely  because  It  does  not  in 
all  respects  conform  to  the  statute  under  which  it  is 
taken ;  it  is  absolutely  void  only  when  the  statute 
declares  it  void. 

Citations— Laws  of  1824,  p.  294,  sec.  36:  1  Wend., 
153:  4  Cow.,  80,  540;  6  Cow.,  592,  593:  7  Cow.,  138.  423, 
468;  9  Cow.,  227;  5  Cow..  27;  7  Johns..  159,  426;  8  Johns.. 
98;  1  Wend.,  464,  12  Wend..  306;  1  Pet.  C.  C.  46:  7  Cr. 
28;  2  Bam.  &  Aid..  431. 

TERROR  from  the  Columbia  C.  P.  This  was 
J-J  an  action  of  debt  on  an  appeal  bond,  exe- 
cuted in  1828,  under  the  Justice  Act  of  1824, 
conditioned  that  if  Hayward  should  prosecute 
with  due  diligence  an  appeal  taken  by  him  from 
a  justice's  judgment  rendered  against  him  in 
favor  of  Van  Deusen  and  Forrest,  or  pay  the 
amount  of  the  damages  recovered  against  him 
before  the  justice,  together  with  the  interest 
thereon  and  the  costs  of  the  appeal,  or  surrender 
his  body  *in  execution  of  such  judgment ;  [*O8 
and  in  case  he  should  prosecute  such  appeal 
with  diligence  to  a  decision  in  the  C.  P..  and  if 
judgment  should  be  rendered  therein  against 
him,  should  pay  such  judgment  and  the  costs 
of  the  appeal,  or  surrender  his  body  in  execu- 
tion of  such  judgment,  then  the  bond  to  be  void. 
The  plaintiffs  assigned  as  a  breach  in  the  1st 
count  of  the  declaration,  that  after  the  appeal 
judgment  was  rendered  in  their  favor  in  the  C. 
P.  against  Hayward  for  f49.80,  damages  and 
$37.43  costs,  and  that  a  fieri  facia*  was  issued 
and  returned  unsatisfied,  and  that  the  judg- 
ment remained  unpaid,  whereby  an  action  had 
accrued,  etc.  The  2d  count  was  like  the  first, 
with  the  additional  averment,  that  after  the 
return  of  nutla  bona  on  \\\<ijirrifaria*,  a  eajrias 
ad  tatbfafiendiim  was  issued  upon  the  judg- 
ment, which  was  returned  non  c*t  inrfntu*. 
The  defendants  put  in  a  genet al  demurrer  to 
the  whole  declaration,  and  the  (,'.  P.  rendered 
judgment  upon  the  same  in  favor  of  the  defend- 
ants. The  plaintiff*  sued  out  a  writ  of  error. 
Mr.  K.  Miller,  for  the  plaintiffs  in  error. 
The  C.  P.  held  that  the  bom!  was  not  conform- 
able to  the  statute,  inasmuch  as  by  its  terms 
the  appellant  had  the  right  to  surrender  his 
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body  in  execution  as  well  after  judgment  in 
the  C.  P.,  as  on  bis  failure  to  prosecute  the  ap- 
peal, whereas  the  Statute  L.  of  1824,  p.  294, 
sec,  86,  only  gave  such  right  in  case  of  failure 
to  prosecute  the  appeal.  In  this  the  C.  P.  erred. 
The  appellees  might  have  objected  to  the  bond 
as  not  conformable  to  the  statute,  but  having 
waived  the  objection  and  gone  to  trial  in  the 
C.  P.,  the  appellant  and  his  sureties  when  sub- 
sequently prosecuted  upon  the  bond  could  not 
object  that  the  bond  was  not  conformable  to 
the  statute. 

llr.  A.  L.  Jordan,  for  the  defendants  in 
error,  insisted  that  the  bond,  not  being  con- 
formable to  the  statute,  was  a  nullity;  that  the 
C.  P.,  did  not  acquire  jurisdiction  in  the  case; 
that  on  that  ground  the  appellees  might  have 
quashed  the  appeal,  even  after  a  judgment 
«9*J  against  them, and  that*not  being  obliga- 
tory upon  the  appellees,  it  cannot  bind  the  ap- 
pellants. In  support  of  these  propositions  he 
cited  various  decisions  of  this  court.  He  insisted 
that  a  bond  taken  under  a  statute,  and  not  sub- 
stantially conformable  to  it,  is  void,  and  cited 
1  Pet.  C.  C.  46;  9  Cr.,  28,  and  2  Barn,  and 
Aid.,  431. 

By  the  Court,  Bronson,  J.  The  breach  is 
well  assigned  in  the  2d  count,  and  the  only 
question  made  on  the  argument  is,  whether  the 
bond  was  valid.  The  appeal  was  prosecuted 
under  the  Act  of  1824,for  the  recovery  of  debts 
to  the  value  of  $50.  L.  of  1824,  p.  294,  sec.  36. 
There  was  formerly  a  doubt  whether  the  pro- 
vision in  the  statute,  allowing  the  appellant  to 
surrender  his  body  in  execution,  extended  to 
both  branches  of  the  condition  of  the  bond 
given  on  prosecuting  an  appeal.  That  question 
was  settled  in  Allison  v.  WiUcin,  1  Wend.,  153, 
in  which  it  was  held  that  where  the  appeal  is 
prosecuted  to  a  decision  in  the  C.  P. ,  the  con- 
dition is  absolute  to  pay  the  judgment,  without 
the  privilege  of  discharging  the  bond  by  sur- 
rendering the  body  in  execution  of  the  judg- 
ment. The  condition  of  this  bond,  in  both  its 
branches,  allows  the  appellant  to  surrender  ; 
and  because  it  is  more  favorable  to  the  defend- 
ants than  the  statute  requires.it  is  insisted  that 
the  bond  is  contrary  to  law  and  void.  That  is 
the  only  question  in  the  case. 

This  court  has  often  had  occasion  to  consid- 
er the  sufficiency  of  appeal  bonds,  under  the 
Act  of  1824,  and  it  has  generally  been  said  that 
the  appellant  must  comply  strictly  with  the  re- 
quirements of  the  statute,  or  he  can  derive  no 
benefit  from  the  appeal.  The  question  has  usual- 
Iv  arisen  on  the  motion  of  the  appellee  to  quash 
the  proceedings.  4  Cow.,  80,  540;  6  Id.,  592, 
593;  7  Id.,  423,  468;  9  Id.,  227.  Within  the 
principle  of  these  decisions  the  appeal  of  Hay- 
ward  might  have  been  quashed  on  motion,  be- 
cause the  bond  was  less  beneficial  to  the  plaint- 
iffs than  the  statute  required.  But  the  plaintiff  s 
made  no  objection  to  the  sufficiency  of  the 
bond.  Hay  ward  has  had  the  full  benefit  of  his 
appeal,  and  I  think  the  defendants  should  not 
7O*]  now  be  *allowed  to  object  that  their  own 
voluntary  obligation  was  less  onerous  than  it 
should  have  been.  I  will  not  say  that  this  opin- 
ion can  be  reconciled  with  all  the  decisions 
that  have  been  made  in  relation  to  appeal  bonds, 
nor  that  all  the  cases  on  that  subject  are  entire- 
ly consistent  with  each  other;  but  upon  gener- 
al principles,  I  think  the  defendants  should  not 
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be  heard  to  make  this  objection.  The  bond  was 
not  contrary  to  law,  nor  against  good  morals. 
It  contained  all  that  the  statute  required,  and 
was  only  wrong  in  the  addition  of  a  further 
clause,  which  rendered  it  more  favorable  to  the 
obligors.  Where  the  bond  is  more  favorable  to 
the  appellee  than  the  statute  requires,  it  has 
been  repeatedly  held  that  he  cannot  complain 
that  the  statute  has  not  been  followed.  5  Cow., 
27;  7  Id.,  138.  That  principle  is  applicable  to 
this  case,  and  should  conclude  the  defendants. 

Latham  v.  Edgerton,9  Cow.,  227,is  no  doubt  a 
very  strong  case  against  the  jurisdiction  of  the 
C.  P.  on  appeal  under  any  possible  circum- 
stances,where  the  bond  is  not  such  as  the  appel- 
lee has  a  right  to  require.  If  the  question  were 
an  open  one,  I  should  be  strongly  disposed  to 
consider  the  notice  and  appeal  bond  in  the  nat- 
ure of  process  to  bring  the  matter  before  the  C. 
P. ;  and  if  the  appellee  voluntarily  appeared  and 
proceeded  to  judgment  without  asking  to  have 
the  appeal  dismissed,  he  might  then  be  regard- 
ed as  having  waived  any  objection  to  the  suffi- 
ciency of  the  bond.  A  defect  in  the  form  of 
process,  after  the  parties  had  voluntarily  ap- 
peared and  proceeded  to  judgment,  could  not 
be  set  up  for  the  purpose  of  overturning  the 
jurisdiction  of  the  court.  But  it  is  enough  for 
the  present,  that  none  of  the  cases  decide  the 
question  under  consideration ;  it  has  never  been 
held  that  a  party,  after  having  had  the  full 
benefit  of  his  appeal,  can  successfully  resist  an 
action  on  the  bond,  because  he  had  not  in  all 
respects  complied  with  the  requirements  of  the 
statute. 

This  is  not  like  the  case  of  bonds  taken  by 
the  sheriff  for  ease  and  favor  or  by  color  of  his 
office,  which  are  declared  absolutely  void  by 
statute.  7  Johns.,  159,  426;  8  Id.,  98.  A  bond 
is  not  void  merely  because  it  may  not  in  all  re- 
spects conform  to  the  statute  under  which  it 
was  taken.  1  Wend  ,*464;  md.,306.  The[*71 
cases  cited  from  1  Pet.  C.  C.,  46;  7  Cr.,  28,and 
2  Barn.  &  Aid.,  431,  do  not  militate  against 
this  doctrine. 

Judgment  reversed. 

Cited  in-2  N.  Y.,  467;  25  Hun,  177;  2  Co.  R.,  52;  1 
Curt.,  140;  22Wis.,  237. 


.     DRIGGS  v.  D  WIGHT. 

Landlord  and  Tenant — Agreement  for  Lease — 
Removal  of  Tenant  —  Refusal  to  Surrender 
Possession — Measure  of  Damages — Evidence — 
Pleading. 

Where  a  party  agrees  to  demise  certain  premises 
to  another.who  breaks  up  his  establishment  and  pro- 

NOTE. —  Damages  —  Breach  of  agreement  to  give 
lease— Recovery  of  special  damages— Expenses  of  re- 
moval. 

In  addition  to  the  above  case  or  Driggs  v.Dwight, 
see  Giles  v.  O'Toole.  4  Bnrb.t  261 ;  Lawrence  v. 
Wardwell,  6  Barb.,  423:  Menard  v.  Stevens, 44  Super. 
Ct.,  515. 

See,  generally,  Lowenstein  v.  Chappell,  30  Barb., 
241 ;  Griffin  v.  Colver,  16  N.  Y  ,  489 ;  Milburn  v.  Bel- 
loni.  39  N.  Y.,  53:  Zuller  v.  Rogers,  7  Hun,  540:  Dean 
v.  White,  5  Iowa,  266 ;  Thomas  v.  Dingley,  70  Me,, 
100;  French  v.  Vining,  102  Mass.,  132;  Rowland  v. 
Shelton,  25  Ala.,  217 ;  FNk  v.  Tank,  12  Wis.,  376  ; 
Ferris  v.  Comstock.  33  Conn.,  513  :  Barradale  v. 
Brandon.  8  Taunt..  535;  Grand  Tower  Co.  v.  Phil- 
lips, 90  U  S.  (23  Wall.),  471 :  Baldwin  v.  Munn,  2 
Wend.,  399,  note,  discussing  the  measure  of  dam- 
ages in  cases  arising  upon  the  breach  of  covenant 
to  convey. 
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•ceeds  with  his  family  and  furniture  to  the  place 
where  the  premises  are  situate,  and  the  landlord  re- 
fuses to  give  possession,  the  tenant  is  entitled  to  re- 
cover the  damages  sustained  by  him  by  such  re- 
moval of  his  family  and  f  uniiture.  although  special 
•damage  is  not  alleged  in  the  declaration. 

The  tenant  in  such  case  is  not  bound  to  prove  that 
Tie  demanded  a  lease  from  the  landlord  or  tendered 
one  executed  by  himself,  especially  if  it  be  shown  in 
addition  to  the  refusal  to  give  possession,  that  the 
landlord  did  not  intend  to  perform  the  contract. 

Where  in  such  case  it  was  alleged  in  the  declara- 
tion, that  by  the  agreement  it  was  stipulated  that 
the  rent  should  be  payable  quarterly  and  the  proof 
did  not  correspond  with  the  declaration  in  that  par- 
ticular, it  was  held,  that  on  a  writ  of  error  the  party 
could  not  avail  himself  of  the  variance,  not  having 
raised  the  objection  at  the  trial. 

Citation— 11  Price.  19. 

"I?  RROR  from  Erie  C.  P.  Dwight  brought  an 
-CJ  action  of  asxumpsit  against  Driggs.  and  de- 
clared against  him  for  that  Mar.  15,  1834,  it 
was  agreed  between  the  parties  that  in  case  the 
plaintiff  should  procure  one  Calvin  Nelson  to 
become  surety  for  the  rent,   the   defendant 
would  let  to  the  plaintiff  a  tavern-stand  and  all 
the  appurtenances  thereto  belonging  (except- 
ing certain  premises  specified),  situate  at  Tona- 
wanda,  for  the  term  of  one  year  at  a  rent  of 
.$275,  payable  quarterly,  and  deliver  possession 
between  Apr.  15,  and  May  1,  then  following, 
and  that  a  lease  should  be  executed  bearing 
date  of  the  day  when  possession  should  be  de- 
livered; that  mutual  promises  were  according- 
ly made  to  perform  the  agreement.  The  plaint- 
iff averred  that  Mar.    17,  1834,  he  procured 
Nelson  to  become  surety  for  the  payment  of 
the  rent,  and  on  various  days  between  that  day 
and  May  1,  tendered  the  security  thus  obtained 
72*]  to  the  defendant,  *offered  to  take  a  lease 
and  requested  the  defendant  to  let  the  prem- 
ises to  him  by  a  lease  to  be  dated  of  the  day 
when  possession  should  be  delivered;  and  also 
on  divers  days  between  Apr.  15,  and  May  1, 
requested  the  defendant  to  deliver  possession 
of  the  tavern  stand  and  appurtenances  subject 
to  the  reservations  aforesaid.  He  then  assigned 
for  breach  that  the  defendant  did  not  Mar.  17, 
nor  at  any  time  between  that  day  and  May  1, 
lease  to  him  the  tavern-stand,  etc.,  upon  the 
terms  and  according  to  the  agreement,  nor  did 
be  between  Apr.  15,  and  May  1,  deliver  posses- 
sion of  the  premises,  but  on  the  contrary  wholly 
refused,  to  the  great  damage  of  the  plaintiff. 
The  defendant  pleaded  non  a**ump*it.    On  the 
tri:il  an  agreement  was  proved  substantially 
like  that  declared  upon,  except  that  the  witness 
did  not  testify  that  the  rent  was  to  be  paid 
quarterly  (to  which  variance  there  was,  how- 
ever, no  objection  taken  at  the  trial),  and  ex- 
cepting also  that  the  witness  stated  that  part  of 
the  agreement  was,  that  at  the  time  possession 
should  be  delivered,  a  written  lease  was  to  be 
executed  by  the  defendant  to  the  plaintiff.  The 
l>l:iintilT  proved  that  in  thu  middle  of  March 
IP-  '•(iiisea  Nelson's  security  for  the  rent  to  be 
delivered  to  the  defendant,  who  approved  of 
the  same  as  satisfactory,  and  accepted  and  re- 
tained it.  May  1.  1834.  the  plaintiff  demanded 
p  .-••--i  >ii  ..f  i!i.-  tavern  -;  uri.  .ui'i  the  defend 
ant  refused  to  yield  it  up;  the  plaintiff  did  not 
offer  or  demand  a  lease;  he  only  asked  pos 
session  of  the  premises,     llei  further  proved 
that  he  moved  his  family  and  furniture  from 
Cambria  to  Tonawanda,  and  on  defendant  re- 
fusing to  yield  up  possession  of  the  premises, 
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was  compelled  to  proceed  with  his  family  and 
furniture  to  Buffalo,  a  distance  of  12  miles. 
This  latter  evidence  was  objected  to  as  inad- 
missible on  the  ground  that  there  was  no  alle- 
gation of  special  damage  in  the  declaration; 
but  the  objection  was  overruled.  The  plaintiff 
proved  the  receipts  at  the  tavern-stand  in  the 
previous  year  and  rested.  The  defendant 
moved  for  a  nonsuit  on  the  ground  of  several 
variances  between  the  declaration  and  proof 
other  than  that  above  stated;  and  also  that  the 
plaintiff  had  failed  to  prove  an  offer  of  a  lease 
•executed  by  himself,  or  a  demand  of  a  [*73 
lease  executed  by  the  defendant.  The  court 
denied  the  motion  for  a  nonsuit.  The  plaintiff 
thereupon  further  proved  that  the  defendant 
had  applied  to  a  third  person  to  induce  Nelson 
to  withdraw  the  security  for  the  rent;  and  also 
proved  declarations  of  the  defendant,  that  the 
tavern  stand  was  worth  from  $1,000  to  $1,500 
per  annum  to  an  occupant  who  would  keep  a 
good  house.  This  last  evidence  was  objected 
to,  but  the  objection  was  overruled.  The  de- 
fendant proved  by  several  witnesses  that  the 
value  of  the  rent  of  the  premises  did  not  ex- 
ceed $250  per  annum.  The  judge  charged  the 
jury  that  the  plaintiff  was  entitled  to  recover 
the  damages  necessarily  resulting  from  the 
breach  of  the  contract, and  that  the  expenses  of 
removing  his  family  and  furniture  from  Niag- 
ara Co.  to  Tonawauda,  was  a  proper  item  of 
damage  under  the  declaration  in  the  cause.  The 
defendant  excepted  to  the  charge,  and  request- 
ed the  judge  to  instruct  the  jury  that  the  meas- 
ure of  damages  in  the  case  was  the  difference 
between  the  actual  value  of  the  rent  and  the 
sum  which  the  plaintiff  had  agreed  to  pay  as 
rent,  and  that  if  he  had  agreed  to  pay  more 
than  what  would  be  a  fair  rent  for  the  prem 
ises,  he  was  only  entitled  to  nominal  damages. 
The  judge  refusing  so  to  charge,  the  defend- 
ant again  excepted,  and  the  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $'235,  upon 
which  judgment  was  entered.  The  defendant 
sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error,  insisted  that  the  plaintiff  below  ought  to 
have  been  nonsuited,  for  that  the  declaration 
stated  the  rent  to  be  payable  quarterly,  and  no 
such  proof  was  offered.  Doug.,  655;  1  Stark. 
Ev.,  398;  2  Id..  46.  The  contract  also  was  de- 
clared on  as  conditional,  and  the  evidence 
showed  it  was  absolute.  By  the  terms  of  the 
agreement  a  written  lease  was  to  be  executed, 
and  no  offer  or  demand  of  such  lease  was 
shown.  The  proof  of  damages  received  by  the 
court  below  was  inadmissible. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
The  variance   l>etween    the  declaration    and 
proof,  as  to  the  rent  being  payable  quarterly, 
•was  not  raised  on  the  trial.     The  ohjec  [*74 
tion  of  variance  as  to  the  contract  being  stated 
to  be  conditional,  and  the  proof  showing  it  to 
be  absolute,  is  not  supported  by  the  record. 
The  refusal  to  deliver  possession  was  equiva- 
lent to  a  refusal  to  execute  a  lease  and.  under 
the  circumstance  of  the  case,  the  plaintiff  was 
'  relieved  from  tendering  a  lease  on  his  part,  it 
,  being  apparent  the  defendant  did  not  intend  to 
j  perform  the  contract.     The  evidence  of  the 
!  value  of  the  premises  fo  a  tenant  was  proper  ; 
M  WM  also  the  proof  of  the  damage  sustained 
by  the  plaintiff  in   removing  his  family  and 
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furniture.     In  support  of  the  last  proposition, 
he  cited  11  Price.  19. 

By  the  Court,  Cowen,  J.  The  objection  of 
variance,  as  to  the  rent  being  payable  quarter 
ly,  not  having  been  raised  on  the  trial,  cannot 
be  urged  upon  a  writ  of  error. 

The  plaintiff  below  was  not  bound  to  come 
with  his  lease  executed,  or  to  await  the  defend- 
ant's time  to  execute  a  lease  and  renew  the  de- 
mand, after  the  latter  had  peremptorily  re- 
fused to  give  possession.  That  any  such  effort 
would  have  been  vain  and  idle, is  evident  from 
the  previous  attempt  of  the  defendant  to  pro 
cure  the  withdrawal  of  Nelson's  name  as  secu- 
rity. If  the  defendant  was  desirous  to  profit 
by  the  indulgence  due  to  a  grantor  or  lessor, in 
the  allowance  of  time  for  preparing  the  con- 
veyance, he  should  have  said  so,  or  at  least  not 
have  taken  ground  which  would  have  made  a 
tender  of  a  lease  or  a  demand  of  one  a  most 
useless  ceremony. 

The  measure  of  damages  was  certainly  not 
confined  to  the  difference  of  rent.  The  jury 
might  look  to  the  actual  value  of  the  bargain 
which  the  plaintiff  had  made. 

As  to  the  expense  of  the  plaintiff's  breaking 
up  his  former  residence  in  Niagara  and  remov- 
ing to  Tonawanda.  the  declaration  containing 
no  special  allegation  of  such  loss,  the  inquiry 
is  whether  it  be  admissible  under  the  averment 
of  general  damage,  as  being  a  direct  and  nee 
essary  consequence  of  the  defendant's  breach 
of  contract.  I  have  looked  into  Ward  v.  Smith 
11  Price,  19,  cited  by  the  defendant's  counsel, 
and  find  it  in  point  for  letting  in  this  proof  un- 
75*]  der  an  allegation  *of  general  damage. 
Indeed, the  case  at  bar  bears, in  all  its  features, 
a  close  resemblance  to  Ward  v.  Smith. 

Judgment  affirmed. 

Cited  in— 21  Wend.,  349:  3  Hill,  238;  4  Denio,  550:  H. 
&  D.,  15, 16:  7  N  Y.,  475:  20  N.  Y.,  146:  28  N.  Y.,  270:  39 
N.  Y.,  142;  40  N.  Y..  67:  42  N.  Y.,  172, 175  (1  Am.  Rep., 
508,  510):  4  Abb.  App.  Dec..  367;  3  Barb..  428;  4  Barb., 
263;  6  Barb.,  426;  30  Barb..  244;  39  Barb.,  64:  66  Barb., 
82:  2  T.  &  C.,  608;  1  Duer,  352: 8  Bos.,  492;  3  Rob.,  393;  7 
Rob.,  118;  45  111.,  209;  11  Mich.,  559:  34  N.  J.  L.,  362:  34 
Am.  Dec.,  255: 47  Am.  Dec.,  584  (1  Strob..  525) :  4  Am. 
Rep..  494  (21  Mich.,  374) ;  9  Am.  Rep.,  145  (1  Col.,  230). 


HOLMES  v.  SEELY. 

Ejectment — Parties — Guardian  in  Socage  may 
Maintain  Ejectment  for  Land*  of  His  Ward — 
Pleading — Amendment  of  Declaration. 

A  guardian  in  socage  may  maintain  ejectment  for 
the  lands  of  bis  ward. 

Where  a  plaintiff  in  ejectment  stated  in  his  decla- 
ration that  he  had  an  estate  in  the  premises  for  the 
life  of  another,  and  it  turned  out  in  proof  that  he 
had  title  in  himself  by  possession,  and  also  its  guard- 
ian in  socage,  and  the  judge  at  the  circuit  granted  a 
nonsuit  for  the  variance,  the  court  refused  to  set 
aside  the  nonsuit  as  erroneous,  but  let  the  plaintiff 
in  to  a  new  trial  upon  payment  of  costs— intimat- 
ing, however,  that  a  preferable  course  to  be  pur- 
sued at  the  circuit  in  such  cases  would  be,to  permit 
the  plaintiff  to  take  a  verdict  notwithstanding  a  mis- 
descriotion  of  the  estate  or  premises  claimed,  and 
leave  him  to  apply  to  the  court  for  permission  to 
amend  his  declaration  so  as  to  conform  it  to  the 
proof. 

It  seems,  in  ejectment,  if  the  plaintiff  claim  in  his 
declaration,  the  whole  of  certain  premises,  he  may 
recover  part;  so  if  he  claim  an  undivided  share  of  a 
specified  quantity  of  acres,  he  may  recover  such 
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shares  in  a  less  quantity.  But  if  he  claim  an  undi- 
vided half  of  certain  premises,  he  cannot  recover 
an  undivided  fourth  or  undivided  third  or  the  whole 
of  the  premises;  nor  if  he  claim  the  whole  can  he 
recover  an  undivided  half,  an  undivided  fourth,  or  • 
an  undivided  third  of  the  premises. 

Citations— 2  R.  S.,  72,  sec.  22 ;  150,  304,  sees.  9, 10,  30, 
subs.  4,  5,  6, 1 ;  1  R.  S..  718,  sees.  5,  6;  2  Wend.,  153 ;  22, . 
23  Car.  2,  ch.  10 ;  Bac.,  tit.  Guardian,  403,  414  a ;  & 
Johns.,  66 ;  1  Johns.,  163 :  7  Johns.,  157;  2  Johns.,  22;  4 
Johns.,  202;  11  Wend.,  592;  12  Wend.,  170;  13  Wend.. 
578 ;  9  Wend.,  307,  223,  311 ;  11  Johns.,  510;  1  R.  L..  316. 
sec.  21 :  7  Cow.  30. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Westchester  Circuit  in  Jan.,  1835,  before 
the  Hon.  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

The  declaration  contained  two  counts :  in< 
the  first,  the  plaintiff  stated  that  he  claimed; 
the  premises  for  the  recovery  of  which  the  ac- 
tion was  brought,  for  the  term  of  the  natural 
life  of  Anna  Dan,  the  widow  of  HezekiahDan, 
deceased  ;  and  in  the  second,  that  he  claimed 
the  premises  for  the  term  of  the  natural  life  of 
Anna  Dan.widow  of  Hezekiah  Dan,  deceased, 
by  virtue  of  the  last  will  and  testament  of  the 
said  Hezekiah  Dan,  as  administrator  thereof. 
On  the  trial,  the  plaintiff  proved  the  will  of 
Hezekiah  Dan,  whereby  the  testator  directed 
his  executors  to  rent  his  lands  and  tenements, 
and  to  pay,  annually,  one  third  of  the  rents  to- 
his  wife.duringher  natural  life.  He  bequeathed 
to  bis  daughter  Clarissa,  *the  wife  of  the  [*76 
plaintiff,  $500,  to  be  paid  to  her  in  five  equal 
annual  payments,  but  should  she  not  live  until 
the  whole  of  that  sum  should  be  paid  to  her, 
then  whatever  thereof  should  remain  unpaid 
he  directed  to  be  given,  with  all  the  remainder 
of  his  estate,  both  real  and  personal,  to  three 
grandchildren,  the  children  of  his  daughter 
Clarissa,  in  certain  proportions,  making  pro- 
vision also  for  after  born  children  of  his  daugh- 
ter Clarissa  ;  giving  to  such  children  a  fee  in 
the  premises  devised,  and  directing  that  they 
should  come  to  the  possession  of  their  respect- 
ive shares,  the  males  at  the  age  of  21,  and  the 
females  at  the  age  of  18.  It  was  admitted  that 
there  were  children  living,  born  of  the  mar- 
riage between  the  plaintiff  and  Clarissa,  the- 
daughter  of  the  testator,  and  that  they  are  in- 
fants. The  plaintiff  also  proved  that  the  exec- 
utors, appointed  in  and  by  the  will  of  Hezek- 
iah Dan  had  renounced,  and  that  administra- 
tion with  the  will  annexed  had  been  granted 
to  him.  It  was  proved  that  the  defendant  had 
encroached  upon  a  portion  of  the  real  estate 
whereof  Hezekiah  Dan  died  seised,  by  the  erec- 
tion or  maintenance  of  a  fence,  and  that  for 
several  years  previous  to  such  encroachment 
the  plaintiff,  by  himself  and  tenant,  had  been 
in  the  actual  possession  of  the  premises  thus 
encroached  upon.  The  plaintiff  having  rested, 
the  counsel  for  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  the  plaintiff  had  failed 
to  prove  such  an  estate  in  the  premises  as  was 
alleged  in  the  declaration.  Which  motion  was 
granted  by  the  judge,  and  a  nonsuit  was  ac- 
cordingly entered.  The  plaintiff  moved  to  set 
aside  the  nonsuit  and  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Nelson,  Ch.  J.  There  can  be 
no  doubt,  if  the  plaintiff  established  any  title 
to  the  premises  in  question,  authorizing  a  re- 
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covery  against  the  defendant,  or  sufficient  to 
put  him  upon  his  defense,  it  was  not  such  a 
title  as  is  described  in  either  of  the  counts  of 
77*]  the  declaration.  He  proved  *no  estate 
in  the  premises  during  the  natural  life  of  Anna 
Dan,  either  in  his  own  right  or  as  administra- 
tor with  the  will  annexed. 

The  legal  estate,  I  think,  passed  under  the 
will  to  the  grandchildren,  the  children  of  the 
plaintiff;  the  proportions  they  are  to  take  in 
the  ultimate  partition,  may  be  questionable, 
but  that  is  not  material  in  this  case.  The  power 
to  lease  and,  of  course,  to  manage  and  control 
the  estate  until  it  came  into  the  actual  posses- 
sion and  enjoyment  of  the  children,  as  they 
reached  the  age  prescribed,  was  given  to  the 
executors;  but  there  is  no  ground  for  contend- 
ing that  the  legal  estate  was  devised-  to  or  vest- 
ed in  them.  The  language  of  the  will  is:  "I 
further  direct  my  executors  hereinafter  named, 
to  rent  all  the  remainder  of  my  lands  and  ten- 
ements, and  to  pay  the  one  third  of  the  said 
rent  to  my  aforesaid  wife,"etc.,  in  which  there 
is  nothing  like  a  devise  of  any  interest  in  the 
premises;  it  is  a  naked  power,  conferred  for 
the  purposes  mentioned. 

The  legal  estate  being  in  the  grandchildren, 
the  plaintiff  produced  no  paper  title  to  the 
premises  in  dispute;  and  if  he  can  maintain  the 
action  at  all,  he  must  rely  on  his  interest  as 
guardian  to  his  minor  children,  or  on  his  actu- 
al possession. 

How  far  he  may  be  said  to  possess  the  pow- 
ers conferred  upon  the  executors,  being  an  ad- 
ministrator with  the  will  annexed,  it  is  not 
material  to  determine.  By  2  R.  S.,  72,  sec.  22, 
it  is  provided  that  in  all  cases  where  letters  of 
administration  with  the  will  annexed,  shall  be 
granted,  the  will  of  the  deceased  shall  be  ob- 
served and  performed;  and  the  administrators 
with  such  will  shall  have  all  the  rights  and 
powers  and  be  subject  to  the  same  duties  as  if 
they  had  been  named  executors  in  such  will. 
This  section  is  more  explicit  than  the  one  in 
the  old  statute.  1  R.  L.,  316,  sec.  21,  but  per 
haps  not  more  comprehensive.  It  was  taken 
from  the  English  Statute  of  Distributions,  22 
and  23  Car.  2,  ch.  10. 

Although  the  plaintiff  could  not  be  guardian 
in  socage  at  common  law,  as  that  belonged  to 
the  next  of  kin,  who  could  not  by  possibility 
inherit  the  estate;  7  Cow.,  30;  2  Wend.,  153; 
be  may  be  such  guardian  under  the  Revised 
78*]  "Statutes.  1  R.  S.,  718.  sec.  5.  That 
section  provides  that  "Where  an  estate  in  lands 
shall  become  vested  in  an  infant,  the  guardian- 
ship of  such  infant  with  the  rights,  powers, 
and  duties  of  a  guardian  in  socage  shall  be- 
long: 1.  To  the  father  of  the  infant;  3.  If 
there  be  no  father,  to  the  mother;  8.  If  there 
be  no  father  or  mother,  to  the  nearest  and  eld- 
est relative  of  full  age."  etc.  This  section  was 
deemed  necessary,  as  the  previous  abolition  of 
all  tenures  had  destroyed  guardianships  in 
socage  and.  therefore,  without  it  the  real  es- 
tate of  infanlH  would  not  have  hern  in  the 
charge  of  any  authorized  person,  till  the  ap- 
pointment of  a  general  guardian  under  the 
statute.  2  R.  .S..  150.  On  the  appointment  of 
such  general  guardian,  the  rights  and  power* 
of  the  guardian  in  nocage  cease.  1  R.  8..  718. 
sec.  6.  A  guardian  in  socage  has  the  custody 
of  the  land  of  the  infant,  and  is  entitled  to  the 
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profits  for  his  benefit;  he  has  an  interest  in  the 
estate  and  may  lease  it;  and  avow  in  his  own 
name  and  bring  trespass.  He  is  in  possession 
by  right,  and  may  of  course  maintain  the  ac- 
tion of  trespass  or  ejectment  against  any  person 
entering  upon  him  without  right.  3  Bac.,  tit. 
Guardian,  403,  414  g;  5  Johns.,  66;  1  Id.,  163; 
7  Id.,  157.  But  without  reference  to  the  right- 
ful possession  of  the  plaintiff,  as  guardian  for 
his  minor  children  under  the  statute,  his  prior 
possession  in  law  was  sufficient  to  sustain  the  ac- 
tion against  an  intruder  and,  therefore,  enough 
to  drive  the  defendant  to  the  proof  of  a  better 
title.  2  Johns.,  22;  4  Id.,  202. 

The  only  question,  therefore,  in  the  case  that 
could  at  all  interfere  with  a  trial  upon  the  mer- 
its, arises  out  of  the  variance  between  the  proof 
of  the  title  of  the  plaintiff  and  the  descrip- 
tion of  such  title  in  the  declaration.  By  the 
Revised  Statutes,  2  R.  S.,  804,  sec.  9,  it  is 
enacted  that  if  a  plaintiff  in  ejectment  claims 
any  undivided  share  or  interest  in  any  prem- 
ises, he  shall  state  the  same  particularly  in  his 
declaration.  And  section  10  requires  that  he 
shall  state  "whether  he  claims  in  fee,  or  wheth- 
er he  claims  for  his  own  life,  or  the  life  of  an- 
other, or  for  a  term  of  years,  specifying  such 
lives  or  the  duration  of  such  term."  And  in  a 
subsequent  part  of  the  same  chapter,  the  fol- 
lowing directions  are  given  as  *to  the  [*79 
rendition  of  the  verdict.  Sec.. 30,  sub.  4.  If 
the  verdict  be  for  all  the  premises  claimed  as 
specified  in  the  declaration,  it  shall  in  that 
respect  be  for  such  premises  generally.  Sub. 
5.  If  the  verdict  be  for  a  part  of  the  premises 
described  in  such  declaration,  the  verdict  shall 
particularly  specify  such  part,  as  the  same 
shall  have  been  proved,  with  the  same  certain- 
ty as  hereinbefore  required  in  the  declaration, 
in  the  description  of  the  premises  claimed. 
Sub.  6.  If  the  verdict  be  for  an  undivided 
share  or  interest  in  the  premises  claimed,  it 
shall  specify  such  share  or  interest;  and  if  for 
an  undivided  share  of  a  part  of  the  premises 
claimed,  it  shall  specify  such  share,  and  shall 
describe  such  part  as  hereinbefore  required. 
Sub.  7.  The  verdict  shall  also  specify  the  es- 
tate which  shall  have  been  established  on  the 
trial  by  the  plaintiff,  whether  afee,  for  his  own 
life,  or  for  the  life  of  another,  stating  such 
lives,  or  whether  it  be  a  term  of  years,  and 
specifying  the  duration  of  such  term.  Ques- 
tions of  form  of  no  importance  in  respect  to 
the  merits  of  the  title  or  point  in  dispute,  have 
frequently  arisen  under  these  provisions,  and 
are  pressed  upon  our  consideration  at  almost 
every  term;  and  the  natural  inclination  of  the 
mind  to  disregard  form  and  dispose  of  a  case 
upon  the  merits,  which  may  be  of  some  use  to 
the  parties,  and  further  the  ends  of  justice,  is 
so  strong,  that  some  of  the  cases  are  scarcely 
consistent  with  the  statute.  It  was  obviously 
the  intent  of  the  Legislature  that  the  plaintiff 
should  Ret  out  in  the  declaration  a  description 
of  the  premises  claimed,  both  as  to  boundary 
and  estate;  indeed,  it  is  so  expressly  enacted. 
Sees.  9.  10.  But  he  may  recover  a  part  of  them 
if  embraced  in  the  description,  sec.  80.  »ub.  5; 
and  an  undivided  share  in  11  part  so  embraced, 
that  is,  if  he  claim  in  the  declaration  20  acres, 
he  may  recover  10;  and  if  he  claim  an  undi- 
vided share  in  20.  he  may  recover  such  share 
in  10.  This  is  probably  the  meaning  of  the 
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sections,  taken  strictly.  But  if  he  claim  an  un- 
divided half,  he  cannot  recover  an  undivided 
fourth  or  third,  nor  the  whole  of  20  acres;  and 
if  he  claim  the  whole,  he  cannot  recover  the 
undivided  half,  fourth  or  third.  If  he  may, 
then  the  statute  is  simply  directory,  and  may 
be  observed  or  not,  at  the  election  of  the  party. 
8O*J  *In  Borst  v.  Q-riffin,  9  Wend.,  307,  the 
plaintiff  claimed  an  undivided  third  part  in  cer- 
tain premises  for  her  dower.  It  turned  out 
that  the  dower  had  been  previously  duly  as- 
signed to  her,  and  the  judge  permitted  a  ver- 
dict for  34  acres,  the  quantity  so  assigned.  We 
amended  the  declaration  so  as  to  conform  the 
claim  to  the  interest,  as  proved,  the  question 
being  one  of  mere  form.  In  Bear  v.  Snyder, 
11  Wend.,  592,  Ch.  J.  Savage  expressed  the 
opinion  that  the  5th  sub.,  sec.  30,  which  al- 
lowed the  verdict  for  part  of  the  premises 
claimed,  applied  as  well  to  the  quantity  of  in- 
terest in  the  plaintiff,  as  to  the  extent  of  the 
premises.  Perhaps  the  spirit  of  the  statute 
would  have  been  better  observed  if  the  court 
had  amended  the  declaration  so  as  to  conform 
it  to  the  interest  recovered.  The  result  would 
have  been  the  same  as  to  the  particular  case. 
In  Hanson  v.  Stevens,  12  Wend.,  170,  the 
plaintiff  claimed  the  whole  of  the  premises 
described,  and  proved  only  an  undivided  inter- 
est in  them,  for  which  a  verdict  was  taken. 
The  court  sustained  the  verdict,  and  Ch.  J. 
Savage  intimated  the  opinion  that  the  plaintiff 
need  not  set  forth  the  nature  of  the  estate  or 
quantity  of  interest  claimed;  and  that  the  stat- 
ute authorized  a  recovery  of  an  undivided  in- 
terest where  the  whole  was  claimed.  See,  also, 
13  Id.,  578.  I  think  it  would  have  been  better 
to  have  put  the  decision  in  that  case  upon  an 
amendment  of  the  declaration  in  conformity  to 
the  interest  proved.  In  this  way  we  obey  the 
statute  by  the  application  of  the  commonest 
rules  of  the  court,  to  wit:  to  disregard  matters 
of  form  in  the  decisions  which  are  amendable, 
and  then  the  amendment  may  be  made.  9 
Wend.,  311.  In  the  case  under  consideration 
it  may  be  difficult  to  define  the  precise  interest 
of  a  guardian  in  socage  in  the  estate  of  the  in- 
fants; but  the  most  correct  description  within 
the  statute  I  think  would  have  been  according 
to  the  fact,  stating  that  the  plaintiff  was  guard- 
ian in  socage  of  the  infant  children,  that  he 
was  in  possession,  and  that  they  had  an  estate 
in  fee  in  the  premises.  Or,  the  plaintiff  might 
have  claimed  the  fee  of  the  farm  in  himself, 
and  then  his  actual  possession  would  have  been 
conclusive  evidence  of  title,  as  against  an  in- 
truder. 11  Johns.,  510;  2  Id.,  22;  4  Id.,  202; 
81*]  *9  Wend.,  223.  Though  there  is  a  total 
misdescription  of  the  estate  of  the  plaintiff  in 
the  declaration,  in  this  case,  yet  the  premises 
themselves  having  been  correctly  described, 
and  the  estate  so  unimportant  as  it  respects  the 
merits  of  the  question  in  dispute,  if  the  learn- 
ed judge  had  refused  to  nonsuit  and  tried  the 
merits,  we  probably  should  not  have  disturbed 
the  verdict,  but  applied  the  rule  of  amendment 
which,  it  has  been  seen,  we  do  most  liberally 
in  these  cases;  still  we  cannot  consistently  with 
the  statute,  say  that  he  erred  and,  therefore, 
though  we  grant  a  new  trial  to  save  expense, 
it  must  be  on  payment  of  costs,  giving  the 
plaintiff  liberty  to  amend  his  declaration  as  he 
may  think  advisable. 
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THE  PEOPLE,  ex  rel.  PLATNER,  v.  JONES. 
Town  Meeting — Number  of  Constables. 

Notwithstanding:  the  determination  at  an  annual 
town  meeting  that  the  number  of  constables  of  the 
town  shall  be  three,  the  election  of  only  two  ousts 
all  the  constables  of  the  preceding:  year,  although 
the  number  then  chosen  was  three ;  neither  of  them 
can  hold  over  on  the  pretense  that  no  person  is 
chosen  in  his  place. 

Citations— 1  R.  S.,  347,  sees.  7,  8,  9,  24.  30,  31,  36. 

A  UO  WARRANTO.  May  4,  1836,  the  Atty- 
vqf,  Gen.,  on  the  relation  of  Jonas  Plainer, 
Jr.,  filed  an  information  in  the  nature  of  a 
quo  warranto,  charging  the  defendant  with  ex- 
ercising the  office  of  constable,  in  the  Town 
of  Cherry  Valley,  since  Mar.  2,  1836,  without 
any  legal  election,  appointment,  warrant  or 
authority  whatsoever;  that  at  the  annual  town- 
meeting  of  the  citizens  of  Cherry  Valley  on 
the  first  Tuesday  of  Mar.,  1836,  the  electors 
of  the  town  determined  that  the  number  of 
constables  to  be  chosen  for  the  ensuing  year 
should  be  three ;  that  the  relator  was  duly 
elected  one  of  the  said  three  constables,  and 
that  the  relator  ever  since  has  been  and  still  is 
rightfully  entitled  to  the  office,  which  the  de- 
fendant has  usurped,  etc.  The  defendant  plead- 
ed that  at  the  annual  town-meeting,  held  in 
Cherry  Valley  in  1835,  the  electors  determined 
that  the  number  of  constables  to  be  chosen 
*should  be  three;  that  he,  the  defendant,  [*82 
was,  at  that  meeting  duly  elected  one  of  the 
three  constables  for  the  year  then  next  ensuing; 
that  he  took  the  oath  of  office  and  gave  the  se- 
curity required  by  law,  whereby  he  became 
and  was  one  of  the  constables  of  the  town  for 
one  year  ensuing  such  election,  and  until  some 
other  person  should  be  chosen  or  appointed  in 
his  place;  and  that  neither  the  relator  nor  any 
other  person  has  been  chosen  or  appointed  in 
his  place  as  a  constable,  wherefore  he  is  enti- 
tled to  hold  the  office;  and  concludes  with  a 
traverse  of  the  usurpation,  etc.,  and  prayer  of 
judgment.  To  this  plea  the  Atty-Gen.  put 
in  two  replications:  in  the  first,  he  alleges  that 
at  the  annual  town-meeting,  h olden  in  1836, 
two  persons,  viz.:  Willard  Sterns  and  Peter 
Butler,  were  duly  elected  constables  of  the 
town  for  the  year  then  next  ensuing,  and  that 
Sterns  and  Butler  duly  qualified  as  consta- 
bles of  such  town,  by  taking  the  oath  of  of- 
fice and  giving  the  security  required  by  law; 
he  further  alleged  that  at  such  annual  town- 
meeting,  held  in  1836,  the  presiding  officers, 
after  canvassing  the  votes  given  for  constables, 
announced  that  Sterns,  Butler  and  the  defend- 
ant were  duly  elected  constables  of  the  town; 
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that  the  defendant  within  the  prescribed  time 
took  the  oath  of  office  and  gave  the  security 
required  by  law;  and  after  such  pretended  elec- 
tion, did, by  color  and  on  pretense  of  such  elec- 
tion, but  without  any  legal  election,  appoint- 
ment, warrant  or  authority  whatsoever  exercise 
the  office  of  constable,  traversing  that  the  de- 
fendant had  at  any  time  since,  etc.,  claimed, 
used  and  exercised  the  office  upon  the  pretense 
alleged  in  his  plea.  In  the  second  replication, 
the  Atty-Gen.set  forth  the  election  of  Sterns  and 
Butler  at  the  annual  town-meeting  in  1836, 
and  that  they  severally  took  the  oath  of  office 
and  gave  the  security  required  by  law,  of  all 
which  premises  the  defendant  had  notice.  The 
defendant  demurred  to  the  replications  sever- 
ally. The  demurrers  were  argued  by. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  S.  Beardsley,  Atty-Oen.,  for  the  peo- 
ple. 

83*]  *By  the  Court,  Bronson,  J.  The  in- 
formation is  for  exercising  the  office  of  consta- 
ble without  any  legal  election,  warrant  or  au- 
thority since  the  annual  town  meeting  in  Mar., 
1836.  Town  officers  hold  for  one  year,  and 
until  others  are  chosen  or  appointed  in  their 
places  and  have  qualified.  IB.  8.,  347,  sec.  30. 
The  defendant  makes  title  by  alleging  that  he 
was  chosen  a  constable  in  Mar..  1835,  and  that 
no  other  person  has  since  been  chosen  or  ap- 
pointed and  qualified  in  his  place.  On  that 
ground  he  claims  the  right  to  hold  over  after 
the  expiration  of  the  year  for  which  he  was 
elected.  In  the  second  replication,  the  Atty- 
Gen.  answers  that  at  the  annual  town-meeting 
in  Mar.,  1836,  two  persons,  Sterns  and  Butler, 
were  severally  and  duly  elected  constables  of 
the  town  for  the  then  ensuing  year,  and  they 
severally  duly  qualified,  by  taking  the  oath  of 
office  and  giving  security  according  to  law. 
This  presents  the  question,  whether  all  of  the 
three  constables  elected  in  1835  are  not  oust- 
ed, although  only  two  were  elected  in  1836.  I 
think  they  are.  Where  there  are  several  town 
officers  of  the  same  kind,  as  constables,  as- 
sessors, commissioners  of  highways,  etc.,  if 
the  electors,  at  their  annnal  meeting  choose 
one  or  more  officers  of  the  particular  clans, 
although  less  than  the  whole  number  author- 
ized by  law.  all  the  incumbents  of  the  office 
for  the  previous  year  are  superseded.  If  all 
are  not  superseded,  none  of  them  are;  for  it 
is  impossible  to  say  whose  place  in  particular 
the  person  newly  elected  is  to  take.  The  con- 
sequence may  be.  that  when  the  number  of  of- 
ficers, as  in  this  case,  is  limited  to  three,  there 
may.  in  fact,  be  five  persons  exercising  the  of- 
fice at  the  same  time. 

It  is  said  that  both  Sterns  and  Butler  as  well 
as  the  defendant  may  have  been  constables  in 
1816,  and  then  if  Sterns  and  Butler  only  were 
chosen  in  1886,  it  may  be  true,  as  the  plea  al- 
leges,  that  no  one  was  chosen  In  the  defend- 
ant's place.  This  argument  supposes  that 
Sterns  was  elected  in  bin  own  place  and  Butler 
in  his;  and  thus  the  defendant's  place  was  left 
untouched.  But  I  think  neither  of  them  wa« 
chosen  in  hit  own  place,  or  the  place  of  any 
other  person  in  particular, but  was  simply  cho*» 
en  to  the  office.  Except  in  the  ra.se  of  jus 
tice*  of  the  peace,  tbe  electors  can  only  choose 
84*]  *an  individual  to  a  designated  office  ; 
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they  have  no  legal  means  of  deciding  whose 
place  he  shall  take.  If  all  three  of  the  indi- 
viduals mentioned  were,  in  fact,  constables  in 

1835,  the  electors  have  not  said  whose  places 
the  two  persons  re-elected  shall  occupy,  nor  do 
I  perceive  how  it  can  follow  as  a  conclusion  of 
law  that  each  is  to  take  his  own  place.  He  sim- 
ply takes  the  office  of  constable;  and  I  think 
the  legal  consequence  is,  that  the  right  of  all 
who  held  during  the  preceding  year  is  at  an 
end.     If  the  electors  have  only  chosen  two, 
when  there  should  be  three  constables,  the  jus- 
tices may  appoint  another.     Sec.  31. 

The  first  replication  goes  further  than  the 
one  which  has  been  considered.  It  alleges,  in 
substance,  not  only  that  Sterns  and  Butler 
were  duly  elected  and  qualified  in  1836,  but  that 
the  proper  officers  canvassed  the  votes,  entered 
in  the  minutes,  and  publicly  read  to  the  meet- 
ing according  to  the  statute  that  the  defendant 
was  also  elected  a  constable,  of  which  he  had 
notice,  sees.  7-9;  that  he  thereupon  took  the 
oath  and  gave  bail  pursuant  to  law,  and  has 
ever  since  held  under  color  and  pretense  of  the 
said  alleged  election,  but  without  any  legal  au- 
thority, etc.  The  defendant,  then,  as  well  as 
two  others,  was  by  the  proper  officers  declared 
duly  elected  to  the  office  of  constable  in  Mar., 

1836.  He  had  a  complete  title  for  the  then  en- 
suing year,  which  could  not  be  questioned  in 
any  possible  form,  except  by  quo  warranto. 
The  town  had  not  neglected  to  choose  one  of 
the  three  constables  in  such  a  sense  as  would 
warrant  the  justices  in  making  an  appoint 
ment.     The  defendant's  title  was  perfect  until 
he  should  be  ousted  by  judgment.  He  entered 
and  held  under  that  election.     Although  not 
absolutely  conclusive  for  all  purposes,  it  was.  I 
think,  sufficient  to  determine  his  right  to  hold 
over  under  the  election  in  1835. 

I  do  not  put  the  case  upon  the  ground  that 
the  defendant,  by  claiming  under  the  election 
in  1836,  has  precluded  himself  from  setting  up 
any  other  title;  but  on  the  ground  that  all  of 
the  three  constables  elected  in  1835  have  held 
their  offices  for  one  year,  and  until  others  were 
chosen  in  their  places.  Sec.  30.  After  having 
been  declared  duly  elected  by  the  proper  offi- 
cers in  1836,  the  defendant  had  no  choice  but 
*to  accept  or  forfeit  the  office.  His  neg-  f*8»"> 
lect  for  eight  days  to  take  the  oath  ana  give 
security  would  be  deemed  a  refusal  to  serve, 
and  another  person  might  have  been  appointed 
to  fill  the  vacancy,  sees.  24,  88.  No  individual 
or  public  officer  was  at  liberty  to  deny  the  le 
gality  of  the  election.  As  it  WHS  conclusive 
upon  others,  it  was  conclusive  also  on  the  de- 
fendant. It  would  lead  to  many  evil  conse 
quenccs,  if  the  person  chosen  or  anyone  else 
was  either  required  or  permitted  to  go  beyond 
the  fact  that  the  proper  public  officers  have 
canvassed  the  votes,  ascertained  and  declared 
the  result  in  the  forms  prescrilwd  by  law. 
There  is,  indeed,  one  way  in  which  the  legal- 
ity of  the  proceedings  may  be  overhauled  by 
quo  warranto ;  but  that  does  not  touch  the. 

aur-tion.  whether  the  election  must  not   be 
eemed  valid  for  every  other  purpose. 
Judgment  for  thtptoplt. 

Clt«d  ln-30  Wend.,  14 :  22  Wend..  **) :  5  Mill.  KM. 
tOO ;  H  N.  V..  101 :  27  \.  Y.,  M ;  «  Hun.  W9  ;  30  Iterb., 
688:  11  How.  Pr..  «». 
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Endorsement  of  General  Reference  to  Statute  on 
Process — Sufficiency  of  Pleading. 

In  an  action  for  a  penalty  for  a  violation  of  the 
Excise  Law,  an  indorsement  upon  the  process  in 
these  words,  "  according  to  the  Act  'Of  the  Internal 
Police  of  the  State,'  "  is  not  a  compliance  with  the 
statute,  requiring  that  upon  process  for  the  recov- 
ery of  a  penalty  shall  be  indorsed  a  funeral  refer- 
ence to  the  statute  gl  vinar  the  action.  It  seems  that 
at  least  the  number  of  the  title,  if  not  the  particular 
section  under  which  the  suit  is  brought  should  be 
8|>ecifled. 

A  plea  put  in  after  a  decision  upon  an  objection 
to  the  sufficiency  of  an  indorsement  upon  process, 
is  not  a  waiver  of  the  objection. 

Citations-2  R.  S.,  481,  sec.  7 :  1  R.  S.,  612-717-621 ; 
1st  ed..  712,  2d  ed.,  Excise  Law,  tit.  9 ;  Stat.  Gaming, 
tit.  8,  art.  2. 

ERROR  from  the  Chenango  C.  P.  Avery 
and  Lathrop,  as  Overseers  of  the  Poor  of 
the  Town  of  Sherburne,  commenced  a  suit  by 
summons  in  a  justice's  court,  against  Slack. 
There  was  an  indorsement  on  the  summons  in 
these  words:  "According  to  the  Act  of  the  In- 
ternal Police  of  this  State."  On  the  return  of 
the  process  the  parties  appeared  and  the  plaint- 
iffs declared,  stating  in  the  first  count  of  the 
declaration,  that  the  defendant  was  indebted 
to  them  in  the  sum  of  $25  according  to  the  pro- 
86*J  visions  of  the  Revised  *Statutes,  ch.  20, 
tit.  9,  pt.  1,  sec.  16,  and  being  so  indebted,  un- 
dertook and  promised  to  pay,  etc.,  whereupon 
an  action  hath  accrued,  etc.  The  2d  count 
stated  the  defendant  to  be  indebted  to  the  plaint- 
iffs in  the  sum  of  $25  "for  a  violation  of  the 
above  statute,"  whereby  an  action  had  accrued, 
etc.  The  3d  count  stated  that  the  defendant 
had  "violated  the  above  statute  by  selling  ar- 
dent spirits  contrary  to  said  statute."  The  de- 
fendant objected  that  the  indorsement  on  the 
summons  was  insufficient  and  improper.  The 
justice  overruled  the  objection.  The  defendant 
thereupon  pleaded  nil  debet.  The  cause  was 
tried  and  judgment  rendered  by  the  justice 
against  the  defendant.  TheC.  P.  of  Chenango 
reversed  the  judgment  for  the  error  of  the  jus- 
tice in  overruling  the  objection  to  the  suffi- 
ciency of  the  indorsement  upon  the  process. 
The  plaintiffs  sued  out  a  writ  of  error. 

Messrs.  J.  Benedict  and  H.  Vanderlyn, 
for  plaintiffs  in  error. 

Mr.  R.  Judson,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  statute  upon 
which  the  decision  of  the  C.  P.  proceeded  is  thus : 
"  Upon  every  process  issued  for  the  purpose  of 
compelling  the  appearance  of  the  defendant  to 
any  action  for  the  recovery  of  any  penalty  or 
forfeiture,  shall  be  indorsed  a  general  refer 
ence  to  the  statute  by  which  such  action  is 
given,  in  the  following  form:  'according  to  the 
provisions  of  the  Statute  Regulating  the  Rate 
of  Interest  on  Money,'  or  'according  to  the  pro- 
visions of  the  Statute  Concerning  Sheriffs,'  as 
the  case  may  require,  or  in  some  other  general 
terms  referring  to  such  Statute."  2  R.  S. ,  481, 
sec.  7.  It  is  impossible  to  say,  with  anything 
like  precision,  in  what  form  the  indorsement 
in  this  case  should  have  been  made.  In  one  of 
the  examples  given  by  the  Act,  that  of  "the 
Statute  Concerning  Sheriffs,"  the  indorsement 
would  be  confined  in  its  reference  neither  to 
section,  title,  article,  nor  even  part  nor  volume 
of  the  statute  book;  for  the  provisions  concern- 
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ing  sheriffs  are  probably  more  multifarious 
and  diversified  in  their  objects  *than  [*87 
those  relating  to  any  other  officer  or  subject; 
I  think,  however,  we  must  say  that  the  object 
of  the  statute  was,  to  give  the  defendant  no- 
tice by  indorsement,  of  the  offense  for  which 
he  is  prosecuted.  The  indorsement  in  question 
answers  no  such  object.  The  Statute  "  of  the 
Internal  Police  of  the  State,"  1  R.  S.,  612-717, 
1st  ed.,  and  621-712, 2ded.,  runs  through  about 
100  pages.  It  contains  21  titles,  all  relating  to 
objects  entirely  distinct  and  disconnected,  and 
several  of  them  imposing  a  great  variety  of  pen- 
alties to  be  collected  by  the  Overseers  of  the 
Poor.  How  was  it  possible,  under  this  indorse- 
ment, for  the  defendant  to  know  the  action 
was  for  violating  the  Excise  Law,  lit.  9,  or  the 
Statute  against  Gaming,  tit.  8,  art.  3?  Both 
give  penalties  to  the  Overseers  which  may  be 
of  the  same  amount.  The  reference  here 
would  have  been  quite  easy  to  title  9,  which 
would  probably  have  been  sufficient,  because 
it  relates  to  the  excise  and  regulates  inns  and 
taverns.  It  would,  however,  have  been  still 
better,  had  the  precise  section  been  named.  As 
the  indorsement  stood,  it  was  the  merest  eva- 
sion of  what  the  statute  requiring  it  must  have 
intended.  To  disregard  this  objection  would  be 
to  repeal  the  statute. 

But  is  said  the  defendant  waived  the  objec- 
tion by  pleading  over.  Not  so.  He  made  a 
specific  objection  in  due  season,  and  that  being 
overruled,  he  was  compelled  to  plead  or  give 
up  all  he  had  to  say  on  the  merits.  Resistance, 
to  the  extent  of  a  man's  power,  is  certainly  a 
new  kind  of  waiver. 

The  court  below  were  clearly  right,  and  the 
judgment  must  be  affirmed. 

Action  for  penalty— Reference  to  Statute.  Cited 
in-24  Hun,  555 ;  21  Barb.,  320 ;  22  Barb.,  139 ;  61 
Barb.,  617;  67  Barb.,  387. 

Objection—  Whennot  waived  by  plea.  Cited  in — 24 
Wend.,  114 :  3  Hill,  621 ;  4  Denio.  94 ;  76  N.Y.,  283  :  14 
Hun,  175 ;  3  Barb.,  190  :  17  Barb..  427 ;  19  Barb.,  665  : 
15  How.  Pr.,  18 ;  4  Bob..  620 ;  3  Daly,  108. 


•S.  J.  &  W.  M.  BAYARD  «.  SMITH.  [*88 

Action  to  Recover  Damages  Given  by  Statute — 
Pleading — False  Weights. 

In  an  action  to  recover  damages  given  by  statute 
for  a  violation  of  its  provisions,  it  is  not  necessary 
to  recite  the  statute ;  it  is  enough  for  a  party  seek- 
ing to  avail  himself  of  the  statute  to  state  facts, 
bringing  his  case  within  its  provisions,  and  gener- 
ally to  refer  to  it.  All  the  circumstances,  however, 
essential  to  the  support  of  the  action  must  be  alleged 
or  in  substance  appear  on  the  face  of  the  declara- 
tion. 

Where  the  action  is  to  recover  damages  for  using 
false  weights,  it  is  not  necessary  to  allege  a  sctenter 
on  the  part  of  the  defendant. 

A  declaration  in  case  will  not  be  held  bad  even  on 
special  demurrer  although  its  conclusion  be  in  debt, 
if  without  such  conclusion  enough  be  stated  to 
make  it  a  good  declaration  in  case  ;  the  erroneous 
conclusion  will  be  rejected  as  surplusage. 

Citations— 1  R.  S.,  611,  sec.  33 ;  2  R.  S.,  351,  sees.  1-3; 
480,  sees.  1 ;  482,  sec.  10-12;  1  Saund.  PI.  &  Ev.,  33,  34, 
830 ;  1  Saund.,  135,  n.  3 ;  5  East,  244 ;  1  Chit.,  398. 

DEMURRER  to  declaration.  The  plaintiffs 
declared  in  case,  for  that  whereas  they,  on, 
etc.,  at  etc.,  purchased  of  the  defendant,  and  he 
then  and  there  delivered  to  them  a  large  quantity 
of  gypsum,  being  a  commodity  and  article  of 
trade,  as  and  for  380  tons  of  gypsum;  and  that 
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the  defendant,  on,  etc.,  at,  etc.,  in  weighing 
the  said  quantity  of  gypsum,  in  order  to  de- 
liver the  same  to  the  plaintiffs  pursuant  to  the 
said  purchase,  did  then  and  there  use  certain 
weights  that  is  to  say,  10  iron  weights,  as  weigh- 
ing in  the  whole  480  pounds,  and  6  stone 
weights  as  weighing  in  all  520  pounds,  which 
weights  were  not  at  the  time  conformable  to  the 
standard  of  weights  of  this  State,  established  in 
the  2d  title  of  the  19  chapter  of  the  first  part  of 
the  Revised  Statutes  of  this  State,  but  were  dif- 
ferent and  variant  therefrom,  to  wit:  the  said 
10  iron  weights  used  as  aforesaid  as  weighing 
in  the  whole  480  pounds  weighing,  in  fact,  only 
404  pounds;  and  the  said  6  stone  weights  used 
as  aforesaid  as  weighing  in  all  520  pounds, 
weighing,  in  fact,  only  447  pounds,  contrary 
to  the  form  and  provisions  of  the  said  2d  title 
•of  the  19th  chapter  of  the  first  part  of  the  Re- 
-vised  Statutes  ;  by  reason  of  which  variance 
and  difference,  there  was  then  and  there  pro- 
duced a  large  deficiency  in  the  said  estimated 
quantity  of  380  tons,  to  wit:  a  deficiency  of  56 
tons  and  1240  pounds  of  gypsum.  By  means 
whereof  the  plaintiffs  were  injured,  and  sus- 
89*]  tained  *damages  to  a  large  amount,  to 
wit:  to  the  sum  of  $200  ;  and  thereby  and  by 
force  of  the  statute  an  action  hath  accrued  to 
the  plaintiffs  to  demand  and  receive  of  the  de- 
fendant treble  their  damages,  to  wit:  the  sum 
of  $600.  There  were  three  other  counts  simi- 
lar to  the  above.  The  defendant  put  in  a  gen- 
eral demurrer  to  the  whole  declaration,  and 
assigned,  among  others,  the  following  special 
causes  of  demurrer:  1.  That  the  several  counts 
of  the  declaration  purport  to  be  in  case,  and  the 
-conclusion  of  each  is  in  debt.  2.  That  the  ref- 
erence to  the  statute,  under  which  the  action 
is  brought,  is  not  sufficiently  definite  and 
certain. 

I//  J.  Holmes,  for  the  defendant,  insisted 
that  the  declaration  is  not  sufficient  to  entitle 
the  plaintiffs  to  recover  the  damages  given  by 
Statute  for  using  false  weights;  a  general  ret 
erence  to  the  statute  under  which  the  action 
is  nought  to  be  sustained,  is  authorized  by  ex- 
press enactments  in  the  actions  of  debt,  assump- 
*it  and  trover;  but  there  is  no  such  provision 
in  reference  to  the  action  of  case.  The  plaint- 
iffs should  have  counted  specially  on  the  stat- 
ute. The  declaration  is  defective,  also,  in  not 
charging  a  sdenter,  and  is  wrong  in  its  conclu 
-ion  in  adopting  the  form  used  in  the  action 
of  debt. 

Mr  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  <'/,.  J.  This  action  is 
brought  upon  the  following  section  of  the  Re- 
vised Statutes:  "If  any  person  or  persons  shall 
hereafter  use  any  weights,  measures  or  beams 
in  weighing  or  measuring,  which  shall  not  be 
•conformable  to  the  standards  of  this  State,  es- 
tablished in  this  title,  whereby  any  purchaser 
<>f  any  commodity  or  article  of  trade  or  traffic, 
shall  be  injured  or  defrauded,  such  purchaser 
may  maintain  an  action  on  the  case  against  the 
offender;  and  if  judgment  shall  be  rendered 
for  the  plaintiff,  he  shall  recover  treble  dam 
ages,  with  costs  of  suit."  1  H.  S.,  (ill,  sec. 
88.  No  form  of  declaring  is  prescribed,  nor 
are  directions  given  in  this  re«pect.  as  is 
done  in  respect  to  certain  actions  given  by 
.the  Revised  Statutes.  2  R.  8.,  851,  seca.  1-8 
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Id..  480,  sec.  1;  Id.,  482,  sees.  10-12.  The 
declaration,  'therefore,  must  be  drawn  [*9O 
as  at  common  law.  As  this  is  a  public  stat- 
ute, it  is  not  necessary  to  recite  it.  Indeed, 
t  is  never  advisable  to  do  so,  as  a  tnisrecital 
may  sometimes  be  fatal.  It  is  only  necessary 
'or  the  party  seeking  to  avail  himself  of  it, 
a  state  facts  which  bring  his  case  within 
the  provisions  of  the  statute,  and  generally  to 
refer  to  it.  1  Saund.  PI.  &  Ev.,  33,  34.  All"  the 
ircumstances  essential  to  support  the  action 
must  be  alleged,  or,  in  substance,  appear  on 
the  face  of  the  declaration.  1  Saund.,  135,  n. 
3;  5  East,  244;  Saund.  PI.  &  Ev.,  830.  Testing 
;he  declaration  in  question  by  these  plain  rules, 
there  is  no  difficulty  in  pronouncing  it  suffi- 
cient; it  states  with  all  due  particularity  the 
use  of  weights  by  the  defendant,  not  conform- 
able to  the  statute  standard,  and  the  injury  of 
the  plaintiffs  thereby  sustained  as  purchasers 
from  him  of  a  commodity  or  article  of  trade. 
It  is  not  necessary  to  allege  that  the  defend- 
ant knowingly  used  false  weights.  The  stat- 
ute does  not  require  such  allegation.  A  party 
uses  them  at  his  peril;  and  is  bound  to  see  that 
the  weights  used  by  him  are  at  all  times  con- 
formable to  the  standard  of  weights  prescribed 
by  law.  The  form  of  the  conclusion  of  the 
counts  may  be  subject  to  the  verbal  criticism 
made  upon  them,  namely,  that  they  follow  the 
precedents  in  debt;  but  this  is  merely  surplus- 
Age,  and  not  a  defect  available  even  on  special 
demurrer.  Everything  essential  to  the  con- 
clusion in  an  action  upon  the  case  is  stated;  the 
declaration  alleges  that  the  plaintiffs  have  sus- 
tained damages,  and  they  are  laid  sufficiently 
large  to  cover  the  amount  sought  to  be  recov- 
ered, 1  Chit. ,  898,  which  is  the  principal  ob- 
ject of  the  conclusion. 

Judgment  for  plaintiffs  on  demurrer;  leave  to 
defendant  to  amend,  on  payment  of  costs. 

Cited  in-37  N.  Y.,  190 : 4  Trans.  App.,  175 : 35  How. 
Pr.,  208 :  7  Rob.,  139 ;  4ft  Mo.,  259 ;  3tf  Am.  Dec.,  711  (18 
Me.,  166). 
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Trespan  de  bonis  asportatis— Possession,  Suffi- 
cient to  Maintain — Evidence  —  Admi*sibility 
of— Return  of  Property,  no  Bar  to  the  Action 
— Mitigation  —  Practice  —  Commencement  of 
Suit,  What  is. 

In  trespass  de  bonis  asportatis  possession  la  enough 
to  sustain  the  action. 

It  is  no  defense  in  such  action  to  show  property 
out  of  the  plaintiff,  in  a  stranjrer :  and  it  wa«  accord- 
ingly held  in  thia  caae  that,  evidence  thut  the  plaint- 
iff Imd  Riven  a  mortgage  of  the  property  whieh  had 
become  forfeited,  waa  inadmissible,  without  show- 
inif  a  connection  between  the  defendant  and  the 
Bottom*. 

The  flung  of  a  declaration,  and  the  entry  of  a  rule 
to  plead,  ia  such  a  commencement  of  the  suit  us  de- 
prive* the  defendant  of  the  right  to  give  in  evidence, 
in  mitigation  of  damagca.  the  return  of  the  proper- 
ly before  eult  brought ;  althoiiirh  a  copy  of  the  dec- 
laration be  not  aerved  until  after  a  return  of  the 
property. 

A  return  of  property  Illegally  taken,  thoujrh  ac- 
cepted by  the  owner.  In  no  twr  to  an  action,  the  re- 
turn and  acceptance  being  available  only  In  mitiga- 
tion of  damagea. 


K(Ynt.-Cnmmrnecmrnt  nf  ntU  -  What 
mil  may  I"  flOJMMMMl.    See  Lowry  v.  Lawrence.  1 
Cat..  60,  ttote. 
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But.  even  for  that  purpose,  it  is  not  admissible  to 
show  that  property  illegally  taken  was  subsequent- 
ly applied,  without  the  assent  of  the  owner,  in  sat- 
isfaction of  a  valid  execution  against  him. 

Citations— 11  Johns.,  133, 175 :  13  Johns.,  276 ;  2  R. 
8..  347.  sec.  1,  sub.  3 ;  10  Mass..  128. 

ERROR  from  the  Tompkins  C.  P.  Wilsey 
sued  Hanmer  in  trespass, for  taking  a  horse 
by  virtue  of  an  attachment  illegally  issued  by 
a  justice  of  the  peace.  Discovering  the  error 
in  the  proceeding,  the  constable,  who  had  taken 
the  horse  by  the  direction  of  Hanmer  from  the 
stable  of  Wilsey,  returned  him  to  the  stable  and 
gave  Wilsey  notice  of  the  fact,  who  said  he 
would  not  receive  the  horse.  Hanmer  then  ob 
tained  an  attachment  to  be  duly  issued,  by 
virtue  of  which  the  horse  was  taken;  and  judg- 
ment having  been  obtained  in  the  suit  thus 
commenced  by  attachment,  the  horse  was  sold 
by  virtue  of  an  execution  issued  on  such  judg- 
ment, and  bought  in  by  Hanmer  for  the  sum 
of  $17.50.  This  suit  was  commenced  by  the 
filing  of  a  declaration  previous  to  the  return  of 
the  horse  to  the  stable  of  the  plaintiff,  but  a 
copy  of  the  declaration  was  not  served  upon 
the  defendant  until  after  the  return  of  the 
horse.  On  the  trial,  the  defendant  offered  to 
prove  that  the  plaintiff  had  mortgaged  the 
horse  to  one  Colgrove,  that  the  mortgage  had 
become  forfeited  by  the  non-payment  of  a  part 
of  the  mortgage  moneys  previous  to  seizure 
under  the  attachment,  and  that  Colgrove,  as 
92*]  well  as  the  plaintiff,  had  *commenced 
a  suit  against  the  defendant  for  the  taking  of 
the  horse;  which  evidence  was  objected  to  by 
the  plaintiff  and  overruled  by  the  court;  who 
charged  the  jury  that  if  they  should  find  that 
proceedings  had  been  commenced  in  this  suit 
by  the  filing  of  a  declaration  and  entry  of  a 
rule  to  plead, previous  to  the  return  of  the  horse 
to  the  stable  of  the  plaintiff,  they  ought  not  to 
take  such  return  into  consideration  in  mitiga- 
tion of  damages;  and  if  the  plaintiff  was  en- 
titled to  recover,  the  true  rule  of  damages  was 
the  value  of  the  property.  The  jury  found  a 
verdict  for  the  plaintiff  with  $72  damages,  on 
which  judgment  was  entered.  The  defendant 
having  excepted  to  the  decision  and  charge  of 
the  court,  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
ror. 

Mr.  A.  Taber,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  was  sufficient, 
to  maintain  the  action  of  trespass,  that  the 
plaintiff  had  the  actual  possession  of  the  horse 
at  the  time  of  the  illegal  taking.  The  defend- 
ant did  not  attempt  to  justify  under  nor  in  any 
way  to  connect  himself  with  Colgrove,  the 
mortgagee  of  the  horse;  and  it  is  no  answer  in 
trespass  de  bonis  asportatis  to  show  property  out 
of  the  plaintiff  in  a  stranger.  Demick  v.  Chap- 
man, 11  Johns.,  132;  Cook  v.  Howard,  13  Id., 
276.  The  evidence  in  relation  to  the  mortgage 
was  properly  overruled. 

Should  the  offer  to  return  the  horse  have 
been  considered  by  the  jury  in  mitigation  of 
damages?  The  plaintiff's  right  of  action  was 
not  only  complete  before  the  offer  was  made, 
but  the  suit  was  actually  commenced,  and  no 
offer  was  made  to  pay  the  costs  that  had  ac- 
crued. It  is  said  that  the  suit  was  not  com- 
menced, because  the  declaration  had  only  been 


filed  and  a  rule  entered  to  plead;  and  the  serv- 
ice of  a  copy  on  the  defendant  was  not  made- 
until  after  the  offer  to  return.  2  R.  S.,  347,  sec. 
1,  sub.  8.  Although  the  action  was  not  for 
every  purpose  commenced  before  the  property 
was  restored,  the  necessary  incipient  measures 
*had  been  taken  by  employing  an  attor-  [*93 
ney,  and  the  drawing  and  filing  of  the  decla- 
ration. The  plaintiff  had  incurred  costs;  and  if 
the  offer  to  return  the  property  had  been  re- 
ceived in  mitigation  of  damages,  the  plaintiff 
would  have  been  substantially  defeated  in  a 
good  cause  of  action,  and  been  compelled  to- 
pay  costs  to  the  defendant.  The  plaintiff  was 
no  doubt  very  diligent  in  commencing  legal" 
proceedings,  but  the  defendant  was  irregular,, 
and  acted  at  his  peril  in  taking  the  property. 

But  independent  of  the  fact  that  the  plaint- 
iff had  commenced  legal  proceedings,  there  was 
no  ground  for  mitigating  the  damages.  The 
horse  had  been  wrongfully  taken,  and  the 
plaintiff  had  a  right  to  insist  on  being  paid  the 
value.  The  actual  return  of  the  horse  to  ihe 
plaintiff's  stable, without  his  assent,  was  a  mat- 
ter of  no  legal  consequence.  If  the  plaintiff  had 
consented  to  receive  the  property.it  would  not 
have  defeated  his  action  altogether.  It  is  not 
a  defense  which  can  be  pleaded  ;  it  only  goes 
to  the  question  of  damages.  Vosburgh  v.  Welch, 
11  Johns.,  175  ;  GH>bs  v.  Chase,  10  Mass.,  128. 
The  plaintiff  refused  to  receive  the  property, 
and  insisted  on  his  legal  right  to  recover  the 
value  as  well  as  damages  for  the  illegal  taking 
It  can  make  no  difference  in  principle  that  the 
horse  was  only  kept  a  short  time.  The  injury 
was  complete,  and  the  plaintiff's  right  of  ac- 
tion was  as  perfect  the  moment  after  the  horse 
was  first  led  from  his  stable,  as  it  could  have 
been  after  the  lapse  of  a  month  or  a  year.  The 
defendant  could  not  by  any  act  of  his  own, 
without  the  plaintiff's  consent,  defeat  the  ac- 
tion. 

I  was  at  first  inclined  to  the  opinion  that  the 
second  taking  of  the  horse  on  valid  process 
against  the  plaintiff,  might  be  regarded  as 
equivalent  to  an  acceptance  of  the  property 
when  tendered,  and  that  the  damages  should 
be  mitigated  on  that  ground.  It  may  be  doubt- 
ed whether  this  question  can  properly  be  made 
on  the  bill  of  exceptions  ;  but  waiving  that 
consideration,  the  return  and  subsequent  re- 
taking of  the  property  could  not  change  the 
plaintiff's  rights.  They  were  complete,  and  he- 
has  done  nothing  to  relinquish  them.  He  said, 
in  effect,  to  the  defendant. you  have  wrongful- 
ly taken  my  property;  Iwillnot  receive  it  back; 
do  with  it  *what  you  please;  I  insist  on  [*94 
my  remedy  by  action.  There  is,  I  think,  no 
legal  principle  upon  which  the  defendant  by 
any  mere  act  of  his  own,  could  get  rid  of  the 
the  difficulty.  If  the  horse  had  not  been  re- 
turned to  the  plaintiff's  stable,  the  levy  of  the 
second  attachment  could  not  have  altered  the 
case.  It  was  a  matter  of  no  moment  to  the 
plaintiff  what  became  of  the  horse  after  the 
original  illegal  taking.  Replacing  the  animal 
in  the  plaintiff's  stable  without  his  assent,  was 
a  nugatory  act ;  it  could  no  more  operate  to^ 
prejudice  the  plaintiff  than  any  other  disposi- 
tion which  the  defendant  might  have  made  of 
the  property. 

Judgment  affirmed. 

Obiter— 7  Barb.,  332. 
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COMMERCIAL  BANK  OP  ALBANY  v.  HUGHES. 


Explained-6  Hill,  11. 

Cited  in— 19  Wend..  305;  21  Wend.,  397  ;  23  Wend. 
495:  24  Wend.,  380;  28  N.  Y.,  665  ;  38  N.  Y.,  428  ;  4* 
N.  Y..  14  (8  Am.  Rep.,  515) ;  49  N.  Y.,  314;  61  N.  Y. 
482 :  65  N.  Y.,  313 :  73  N.  Y.,  564 ;  5  Lans.,  304 ;  1  Hun 
190;  44  Barb.,  516;  52  Barb.,  444  ;  3  T.  &  C.,  731 ; 
How.  Pr..  286  ;  11  How.  Pr.,  19 ;  42  How.  Pr.,  406  :  43 
How.  Pr.,  12 ;  2  Abb.  Pr.,  475 ;  12  Abb.  N.  S.,  146  ;  1 
Duer,  367  ;  6  Bos.,  163 ;  35  Super.,  8 ;  44  Super.,  420;  1 
Hilt.,  209 ;  8  W.  Dig.,  305. 


COMMERCIAL   BANK   OF  ALBANY 

HUGHES. 

Witnesses — Competency — Court  to  Decide  as  to — 
BUI  of  Exchange  — Demand  and  Notice — Pre- 
sumption of  Damage  from  Omission — Deposit 
in  Bank — Relation  of  Debtor  and  Creditor  is 
Created. 

A  person  is  not  incompetent  as  a  witness  because 
he  believes  himself  interested  in  the  event  of  the 
suit ;  the  court,  and  not  the  person  called  as  a  wit- 
ness must  decide  upon  his  competency.  Objections 
arising  from  a  supposed  moral  or  honorary  obliga- 
tion, go  merely  to  the  credibility  of  the  witness. 

A  drawer  of  a  bill,  or  the  indorser  of  a  note,  is  not 
discharged  from  liability  by  the  omission  of  the 
holder  to  make  presentment  or  demand,  or  to  give 
notice  of  non-acceptance  or  non-payment  where  it 
is  clearly  shown  that  no  injury  or  damage  has  been 
sustained  in  consequence  of  the  omission. 

Damage,  however,  will  be  presumed  from  the 
omission,  until  all  possibility  of  injury  from  the 
laches  of  the  holder  Is  removed  by  proof. 

Where  money,  paid  into  a  bank,  is  passed  general- 
ly to  the  credit  of  the  owner  and  not  placed  or  re- 
ceived as  a  special  deposit,  the  bank  does  not  hold 
the  money  as  bailee,  but  the  relation  of  debtor  and 
creditor  is  created,  and  the  money  may  be  applied 
by  the  bank  to  the  payment  of  any  demand  it  may 
have  against  the  depositor;  and  if  the  money  be 
lost,  though  without  the  fault  of  the  bank,  the 
depositor  is  entitled  to  payment. 

Citatlons-6  Wend.  181 :  Chit.  Bills.  Am.  ed.  1836, 
218,  219.  300.  355-7;  2  H.  Bl.,  336:  4  Mass.,  113,  518;  5 
Mass..  170.  518 :  1  Serg.  &  R..  334 ;  7  Wend.,  165 :  5 
Yerg..  300 :  1  Yerg.,  199  :  2  Greenl..  207:  5  Conn.,  175; 

2  Const.,  678,682:  7  Wend.,  188. 169;  2  Cai..343;  1  Phil. 
1 '.-. ..  53.  7th  ed.:  8  Johns..  428,  462;  1  Munf .,  148 ;  1 
Conn.  147;  IDall..  62;  2  Dull..  50  :  2  J.  J.  Marsh,  390 ; 

3  Serg.  &  K.,  130 ;  Peck.  108:  4  Serg.  &  R.,  -J32. ;  2  Tyl., 
373 ;  2  Gill  &  J..  2K2 ;  1  Harp..  63;  Ry.  &  M.  N.  P.,  888; 
9  Johns.,  219;  4  Wend.,  292. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Schenectady  Circuit,  in  Oct..  1834,  before 
the  Hon.  James  Vanderpool,  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  to  recover  against  the 
defendant  as  third  indorser  of  a  Mil  of  ex- 
change drawn  by  Lucian  Tuffs  on  Messrs.  Rice 
&  Co.,  for  $1,500,  dated  Mar.  1, 1834,  payable 

NOT«.— lfegntial>U  paper— Demand    and  notice— 


30  days  after  date,  to  the  order  of  the  drawer, 
and  indorsed  first  by  the  drawer;  secondly.by 
William  Rice  &  Co. ;  and  thirdly,  by  the  de- 
fendant.   On  the  part  of  the  defense  it  was 
*shown  that  July  11,  1834,  Tuffs  pre-  [*95 
sented  at  the  counter  of  the  Commercial  Bk 
his  check  on  that  Bank  for  $1,502,  and  tend- 
ered $10  in  cash,  and  demanded  the  bill  of 
exchange,  which  the  then  cashier  of  the  Bank 
refused  to  deliver  up.     At  the  time  of  the 
presentment  of  the  check.  Tuffs  had  on  de- 
posit, in  the  Bank,  the  sum  of  $1,505.04,  pro- 
vided that  the  Bank  was  not  authorized   at 
that  time  to  charge  his  account  with    $900, 
the  amount  of  a  draft  drawn  by  him   Oct. 
7,   1833,   on  Messrs.   Ridgway  &    Leversee, 
of  Philadelphia ;    the  circumstances  in  rela- 
tion to  which  are  the  following  ;  the  draft  for 
$900.  was  payable  10  days  after  date,  was  in- 
dorsed by  one  E.  H.  Cook,  and  discounted  by 
the  plaintiffs,  who  paid  the  money  therefor  to 
Tuffs.      The  draft  was  never  forwarded  to 
Philadelphia  or  presented  to  the  drawees  for 
acceptance  or  payment, and  seems  to  have  been 
overlooked  until  June  7,  1834,  when  an  inter- 
view took  place  on  the  subject  between  Bar- 
tow,  the  then  cashier  of  the  Bank,  and  Tuffs, 
the  drawer.    The  cashier  testified  that  in  this 
interview,  Tuffs  told  him  that  he  had  settled 
his  accounts  with  Ridgeway  &  Leversee,  and 
had  withdrawn  his  funds  from  their  hands  ; 
that  the  draft  need  not  be  sent  on  for  accept- 
ance or  payment,  and  that  he  would  call  the 
next  day  and  settle  or  arrange  the  matter;  but 
that  he  had  subsequently  refused  to  do  so. The 
defendant  having  executed  a  release  to  Tuffs, 
is  the  prior  indorser  upon  the  bill  in  suit.called 
him  as  a  witness.     The  plaintiffs'  counsel  in- 
sisted that  he  was  interested  notwithstanding 
he  release,  and  objected  to  his  being  sworn' 
jut  the  objection  was  overruled.     The  defend- 
ant then  offered  to  prove  by  Tuffs  that   the 
draft  for  $900  was  drawn  and  the  money  re- 
ceived  thereon  by  Tuffs,  for  the  benefit  of 
3ook,  he,  Tuffs,  having  no  beneficial  interest 
n  the  matter  ;  that  he  appropriated  the  mon- 
jy  in  the  purchase  of  flour  for  Cook,  shipped 
t  to  Messrs.  Ridgeway  &  Leversee,  who  sold 
t  and  paid  over  the  avails  to  Cook.  The  plaint- 
ffs  objected  to  this  evidence,  unless  the  de- 
'endant  could  bring  knowledge  of  these  facts 
lome  to  the  plaintiffs.The  defendants  disclaim- 
ng  the  ability  to  do   so,  the  evidence  offered 
was  rejected  by  the  judge.     Tuffs  then  testi- 
fied that  he  received  his  accounts  from  Ridge- 


_  eientexcuM  for  failure 
to  make  demand  and  give  notlcv.  The  above  case 
of  Commercial  Bank  v.  Hughes  Is  not  supported  by 


way  *«Jfc  Leversee  about  Feb. 

showing   a  balance  against  him  of  $717.24, 
,  -  which  he  paid  ;  the  balance  thus  paid.  Cook 
'"Tui  •  ini   v  i  was  bound  to  pay,  as  between  him  and  Cook. 

Martin.  1:.'  Mart.  d.u.)t  n; ;  K,  ,*"(.  ii'.-ath.'2  Veg.  &  !  When  the  account  of  Ridgeway  &  Leversee 
B.  240:  Rirki T.llk.-  v.  iMitiiHn.  1  T.  R..40T,:  Carter ;  was  received  by  him.  he  did  not  examine  it 
v.  Flou.  i,  I'.  Mees.  A  \\  .  i  ; :  Clcggv.  Cotton.  3  Bos.  narilr,,]Briv  K.f,  h«nH,.H  It  nv«r  tr>  f-nn 
*  P..  23B ;  Edwards  on  Bills.  KM ;  Story  on  Bills,  sec.  P.? T.n  *"£•  Dut  handed  It  over  to  Cook,  and 
306:2  Dan.  N.-g.  irmt..  tw-< -.  1170.  But  *•<•  Median-  did  not  again  see  it  until  June  or  July.  He 
Ics' Bank  v.  <;ri.two|,i.  7  Wend..  165;  Smith  v.  Mil-  did  not  know  that  the  draft  had  not  been  -rut 
I«T.  K  N.  Y..54ft:  ('lift  v.  ftodger.25  Hun.  »:  Cory  r. 
Scott,  3  Barn.  4  Aid..  519 ;  Ed  wants  on  Bills,  4ttt 
Story  on  BUls.WO.f80. 

Whrri  n  liill  i*  itnnrn  trithmit  funit*  th<«  drawer  is 
not  .-ntltli-il  to  .1. -1111111. 1  and  notice    Exemption.   Scv 


. 
Hoffman   v.  Smith.  L'l  Cal..  i:.7.  note  :  Brush  v.  Bar- 
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to  Philadelphia,  nor  wan  he  aware  that  it  had 
not  been  paid, until  HO  informed  by  the  cashier 
June  7.     Cook  wa«  in  good  credit  until  Apr.l, 
when  he  failed   and  absconded.     He  further 
test!  fled,  jHiat  between  Albany,  where  he  resid- 
rommunlrationN  could 
relation  to  the  inter- 
the  cannier  June  7,  he 
that  in  answer  to  a  question  put  to  him 
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by  the  cashier  as  to  how  he  proposed  settling 
the  draft  for  $yO>»,  he  told  the  cashier  that  if 
he  was  obliged  to  settle  it,  he  supposed  he 
should  have  to  do  it  ;  and  that  after  advising 
with  counsel  be  called  at  the  Bank  and  gave 
notice  that  he  would  not  pay  the  draft.  At  the 
close  of  his  testimony  Tuffs  stated  on  his  cross- 
examination  that  the  defendant  in  this  cause 
had  nothing  to  do  with  the  $900  draft,  and 
that  if  the  plaintiffs  recovered  the  whole  of 
the  $1,500  draft,  he,  the  witness,  would  lose 
$900  by  Cook.  The  plaintiffs'  counsel  there- 
upon insisted  that  it  was  now  apparent  that 
the  witness  had  a  direct  interest  in  the  result  of 
the  suit;  and  asked  the  circuit  judge  that  his 
testimony  be  stricken  from  the  case  ;  which 
motion  was  denied.  The  judge  thereupon 
charged  the  jury  that  if  Tuffs  had  sufficient 
funds  in  the  Bank  to  meet  the  payment  when 
he  offered  his  check, the  defense  was  sustained; 
that  the  Bank  had  the  same  right  as  an  indi- 
vidual to  apply  such  funds  to  any  demands 
they  had  against  Tuffs, but  not  otherwise;  that 
the  only  question  for  the  jury  to  determine 
was,  whether  Tuffs  made  a  promise  to  the 
Bank  to  pay  the  $900  draft  after  he  knew  that 
It  had  not  been  presented  to  the  drawees,  and 
if  he  had  not  made  such  promise  the  Bank  had 
no  right  to  charge  it  to  his  account.  That  the 
testimony  upon  that  point  was  conflicting, and 
it  would  be  their  duty  to  determine  whether 
the  promise  had  been  sufficiently  proved.  The 
-97*]  *jury  found  for  the  defendant.  The 
plaintiffs  ask  for  a  new  trial. 

Messrs.  R.  P.  Bates  and  J.  Van  Buren, 
for  the  plaintiffs. 

Mr.  S.  Stevens,  for  the  defendant. 

By  the  Court,  Cowen,  J.  There  is  no 
foundation  for  saying  that  Tuffs  was  not  a 
competent  witness  on  being  released.  'It  is 
simply  the  common  case  of  a  first  indorser,  re- 
leased by  and  offered  as  a  witness  by  his  in- 
dorsee. It  is  doubtful  whether  he  was  not  com- 
petent without  any  release.  Barretto  v.Snowden, 
5  Wend.,  181. 

The  objection  that  Tuffs  was  discharged  by 
the  non-presentment  of  the  bill  for  $900,  is  one 
of  more  difficulty.  Neither  presentment  for 
acceptance,  Chit.  Bills,  300,  Am.  ed.,  1836;  De 
Berdt  v.  Atkinson,  2  H.  Bl.,  336,  nor  notice  of 
non-acceptance  or  non  payment,  Chit.  Bills, 
4155,  and  cases  cited,  is  necessary,  provided  the 
drawee  never  had  any  effects  of  the  drawer  in 
his  hands.  Chit.  Bills,  355-357,  and  cases  cited, 
-or  have  withdrawn  them  before  the  day  of  pay- 
ment, without  giving  notice  of  the  bill,  Valk 
v.  Simmons,  4  Mas.,  113.  It  is  otherwise  where 
there  are  effects.  Id.,  and  the  reason  is  that  the 
drawer  may  protect  himself  by  withdrawing 
them  or  withholding  the  farther  accumulation 
of  effects  in  the  drawee's  hands.  Chit.  Bills, 
355.  Formerly  it  was  necessary,  in  order  to 
•complete  the  defense,  that  the  drawer  should 
prove  damage  to  himself  arising  from  the 
holder's  laches;  but  now  it  will  be  presumed. 
Chit.  Bills,  355.  Yet  the  presumption  is  not 
conclusive.  If  it  appear  in  truth  that  no  dam- 
age could  arise,  the  necessity  for  presentment 
or  notice  does  not  exist.  One  instance  is  the 
common  one  already  mentioned,  of  no  effects 
'with  the  drawee,  or  their  being  withdrawn. 
Beside,  notice  of  demand  and  non-payment  is 
7* 


equally  necessary  to  the  indorser  of  a  bill  or 
note,  who  is  but  another  drawer.     The  reason 
here  is  the  same,  and  it  may  be  added  in  re- 
spect to  both,  that  the  notice  is  required  for  the 
additional  reason  that  the  *parties  may  [*98 
take  their  remedy  over  against  other  parties 
who  are  liable  to  them.     But  this  is  not  neces- 
sary where  there  is  no  loss  and  no  liability  in 
,he  case,  and  that  fact  is  clearly  shown  by  the 
holder  to  whom  the  laches  is  imputed.     One 
case  is  an  assignment,  by  the  maker,  of  all  his 
property  to  secure  the  indorser,  before  the  note 
'alls  due.    Bond  v.  Farnham,  5  Mass.,  170.  So 
f  the  indorser  has  accepted  a  general  assign- 
ment of  the  maker's  estate  and  effects.  Barton 
v.  Baker,  1  Serg.  &  R.,  334.     These  cases  are 
recognized  and  acted  upon  as  sound  law,  in 
Bk.  v.  Oriswold,  7  Wend.,  165,  wherein  a  simi- 
lar point  was  decided.  A  full  indemnity  to  the 
indorser  excuses  both  demand  on  the  maker 
and  notice  to  the  indorser.     Dunham  v.  Rice. 
5  Yerg.,  300;  otherwise  if  it  be  but  partial. 
Brunson  v.  Napier,  1  Id.,  199.     Several  other 
cases  have  gone  upon  the  same  distinction. 
Mead  v.  Small,  2  Greenl..  207,  and  see  Prenliss 
v.  Danielson,  5  Conn.,  175.  It  has  been  held  in 
some  cases  that  if  the  indorser  know  of  the 
maker's  absolute  and  recorded  insolvency,  at 
the  time  of  the  note  falling  due,  Clark  v.  Min- 
ion's Adm'x,   cited  2  Const.,  682;  Kiddett  v. 
Ford,  Id.,  678,  that  is  enough.  But  any  insolv- 
ency short  of  that  will  not  do,  Id.;  and  our 
own  cases  have  not  yet  gone  so  far.    7  Wend., 
169,  and  Jackson  v.  Ricfiards,  2  Cai. ,  343.     In 
the  Bk.  v.  Ghriswold,  Mr.  J.  Nelson  said:  "Upon 
the  maxim,  that  when  the  reason  for  the  rule 
of  law  does  not  exist  it  ought  not  to  be  ap- 
plied, it  has  frequently  been  decided,  that  in 
the  cases  where  the  non  payment  by  the  maker 
and  failure  of  notice  to  the  indorser  cannot  pos- 
sibly operate  to  the  injury  of  the  indorser,  the 
omission  will  not  discharge  him.  Thus,  where 
the  indorser  is  himself  the  debtor,  as  where  the 
note  is  discounted  for  his  accommodation  and 
the  money  raised  upon  it  is  received  by  him 
and,  therefore,  he  ultimately  holden  to  pay  it, 
it  is  obvious  that  the  reason  of  the  rule  cannot 
apply;"  and  to  this  he  cites  several  cases.    It  is 
no  confusion  of  terms  to  take  this  reasoning 
and  apply  it  directly  to  this  case.     An  indorser 
is  a  drawer  in  every  sense  of  the  word,  et  sic  e 
converso.     Chit.  Bills,  218,  219.     Here  we  cer- 
tainly have  a  very  strong  current  "of  au-  [*99 
thority  for  saying,  that  where  the  indorser  or 
drawer  has  plainly  suffered  nothing,  and  can 
sustain  no  mischief  for  want  of  demand  and 
notice,  none  need  be  made  or  given ;  and  it  ac- 
cords with  the  true  and  only  reason  why  such 
demand  and  notice  are  called  for.     The  ques- 
tion seems  merely  to  be  one  of  evidence.    The 
drawer  or  indorser  is  presumed  to  have  been 
injured  by  the  omission,  until  the  plaintiff,  by 
proof  on  his  side,  remove  all  chance  of  damage. 
In  the  case  at  bar,  the  $900  bill  was  not  Re- 
mitted, in  consequence  of  which,  instead  of 
sustaining  any  loss  himself,  the  drawer  tells 
us  he  got  the  money  out  of  the  hands  of  the 
drawees.     In  reply,  it  was  proposed  to  prove 
that  Tuffs  drew  the  $900  bill  for  the  accommo- 
dation of  Cook,  who  had  become  insolvent; 
that  the  avails  were  invested  by  Tuffs  in  mer- 
chandise shipped  to  the  drawees,  from  whom 
Cook  received  the  proceeds  of  the  shipment; 
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that  Cook  continued  in  good  credit  till  Apr.  1, 
1834,  when  he  failed  and  absconded.  In  Feb- 
ruary preceding,  Tuffs  had  received  his  ac- 
count from  Ridgeway  &  Leverse,  the  drawees, 
stating  a  balance  of  about  $700,  which  Cook 
was  bound  to  pay:  but  Tuffs  did  not  examine 
the  account  so  as  to  learn  whether  the  draft 
was  charged  to  him.  It  was  handed  over  to 
Cook,  nor  did  he  learn  it  had  not  been  paid  till 
told  so  by  the  cashier  in  June.  It  was  also  pro- 
posed to  prove  by  Tuffs  that  he  should  have 
taken  measures  against  Cook,  had  his  attention 
been  drawn  to  such  a  state  of  his  account  as 
the  additional  $900  item  would  have  presented. 
Some  of  this  evidence  was  expressly  overruled, 
all  was  objected  to,  some  portion  was  heard, 
but  all  virtually  excluded  by  the  judge  in  his 
direction  to  the  jury.  He  put  the  whole  ques- 
tion on  a  subsequent  promise  by  Tuffs.  That 
all  the  testimony  offered  and  given  in  respect 
to  any  loss  through  Cook  would  have  amounted 
to  anything  in  the  mind  of  the  jury,  we  can- 
not say.  Should  the  jury  be  unable  to  say 
clearly  that  no  loss  through  Cook  arose  from 
the  want  of  a  presentment,  I  am  not  prepared 
to  hold  that  the  rule  dispensing  with  notice 
would  be  satisfied.  Had  the  bill  been  pre- 
sented, the  difference  of  balance  in  the  account 
of  the  drawees  might  very  well  have  aroused 
Tuff's  attention,  and  led  to  greater  vigilance 
1OO*]  *in  respect  to  Cook:  yet  Tuffs'  loss 
in  that  quarter  was  a  consequence  quite  re- 
mote, and  if  it  arose  from  mere  omission  to 
look  over  the  account,  would  seem  to  savor  of 
gross  negligence.  All  this  was,  however,  shut 
out,  and  perhaps  properly;  and  the  plaintiffs 
complain  that  Tuffs  was  holden  to  be  dis- 
charged while  he  held  the  very  funds  on  which 
he  drew,  merely  for  want  of  sending  on  the 
bill.  Non  conttat  that  he  had  suffered  any  dam- 
age— nay  he  could  not  have  suffered.  He  held 
the  money  for  the  use  of  the  plaintiffs,  and 
good  faith  would  require  him  to  pay  it.  Such 
is  the  result  of  the  evidence  as  it  stood  before 
the  jury.  I  think  on  the  whole  that  Tuffs  must 
be  taken  to  have  been  a  debtor  to  the  bank  as 
drawer,  or  as  for  money  had  and  received,  on 
the  day  when  he  drew  for  his  deposit  money 
to  the  amount  of  the  $900. 

But  it  is  insisted  that  if  he  was  thus  in 
debted,  yet  the  plaintiffs  had  no  power  to  ap- 
ply his  deposit  money  to  the  payment  of  the 
$900  draft,  any  more  than  to  the  payment  of 
the  bill  now  in  question;  that  the  $1,502  on  de- 
posit, were  in  the  hands  of  the  plaintiffs  as  his 
servant  or  agent,  from  whom  he  might  take  it 
as  from  bis  own  chest,  and  pay  and  apply  it  on 
what  debt  of  his  own  he  pleased ;  and  that  his 
direction  to  apply  it  on  the  bill  in  question  was 
binding  on  them:  that  it  was  for  him  to  pro- 
nounce on  the  debt,  to  pay  which,  the  money 
should  be  applied.  I  apprehend  that  this  is  a 
mistaken  view  of  the  matter.  The  case  is  not 
one  which  comes  within  the  rule  as  to  the  ap- 

Rropriation  of  payments.  Had  the  money  been 
i  Tuff's  hands,  or  in  the  hands  of  the  plaint- 
iffs as  his  servants  or  bailees,  that  would  have 
perhaps  been  so.  For  instance,  bad  the  $1.502 
been  placed  in  a  keg  or  bag,  and  specifically 
receipted  by  the  plaintiffs  to  be  delivered  on 
demand,  the  question  would  have  arisen.  But 
I  understand  these  deposits  to  create  the  rela- 
tion of  debtor  and  creditor.  The  bank  takes 
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the  money  in  the  nature  of  a  gratuitous  loan, 
and  charges  itself  with  a  debt  absolutely  due 
to  the  depositor.  It  is  not  the  case  of  a  tech- 
nical bailment.  Should  the  money  be  lost 
without  the  fault  of  the  bank,  it  would  be  lia- 
ble. The  transaction  is  called  a  deposit;  and 
formerly,  perhaps,  was  so  in  *fact.  [*1O1 
and  may  still  be  made  so.  But  such  is  not  the 
course  of  business.  Tuff's  and  the  plaintiffs' 
then,  were  mutually  indebted  to  each  other; 
and  he  could  only  call  as  a  matter  of  right  for 
the  balance  due  him,  which  would  be  his 
$1,502  less  the  $900.  So  much  he  had  a  right 
to  appropriate  to  the  bill  in  question  by  his 
check;  but  no  more.  Between  two  persons 
mutually  indebted,  the  balance  is  the  debt. 

On  the  whole,  there  must  be  a  new  trial  upon 
the  sole  ground  that,  as  the  case  was  put  to 
the  jury,  it  supposed  and  distinctly  presented 
the  drawer  taking  back  the  very  fund  origin- 
ally devoted  to  answer  the  bill  for  which  he 
had  received  value.  I  admit  the  liability  of 
the  drawer  or  indorser  is,  in  general,  condi- 
tional, and  depending  on  demand  and  notice  ; 
and  that  the  rule  should  be  strictly  adhered  to. 
Without  demand  and  notice,  he  is  prima  facie 
discharged.  He  is  conclusively  discharged,  un- 
less it  appear,  and  that  clearly,  that  he  could 
suffer  no  injury  from  the  laches  of  the  holder. 
Such,  I  take  this  case  to  be,  if  we  lay  out  of 
view  the  relation  which  arose  between  Tuffs 
and  Cook,  and  the  loss  alleged  by  Cook's  in- 
solvency in  consequence  of  Tuffs  being  put  off 
his  guard.  That  being  inadmissible,  the  case 
is  a  clear  one.  Usually,  the  inquiry  as  to  loss, 
has  been  confined  to  the  fund  with  the  drawee, 
acceptor  or  maker.  Has  the  drawer  or  in- 
dorser lost  by  him?  I  do  not  know  how  we  can 
look  into  losses  from  dealings  or  speculations 
with  the  fund  as  between  the  drawer  or  in- 
dorser and  third  persons.  It  would  open  an 
uncertain  and  impracticable  inquiry.  But  we 
are  not  called  on  to  decide  the  question. 

One  word  further  may  be  due  to  the  question 
of  competency.  After  Tuffs  was  released,  he 
still  appears  to  have  been  left  under  an  im- 
pressjon  that  he  was  interested.  He  said  if  the 
plaintiffs  recovered  the  whole  amount  due  on 
the  bill  in  question.he  should  lose  $900  by  Cook; 
and  this  was  pressed  upon  us  as  an  objection 
upon  the  ground  of  incompetency.  We  wish 
it  understood,  if  it  be  not  so  already  upon  plain 
and  full  authority,  that  the  witness  is  not  to 
be  received  as  the  iudge  upon  this  question  of 
competency.  Credibility  is  another  matter. 
Mental  interest,  or  moral,  or  honorary  obliga- 
tion, may  go  to  the  jury;  but  legal  technical  in- 
terest *alone,  is  to  govern  the  the  pre-  [MOSS 
siding  judge.  The  distinction  was  necessarily 
involved  in  almost  all  the  numerous  cases  which 
have  overruled  the  objection  of  apparent  in- 
terest, and  seems  perfectly  at  rest  in  England. 
1  Phil.  Ev..  53,  7th  ed.  I  confess  I  had  sup 
posed  the  distinction  equally  well  settled  in  this 
State,  and  have  always  acted  on  it.  I  find,  how- 
ever, it  is  left  in  some  obscurity  by  Tr.of  Isin- 
ringburg  v.  Willard,  8  Johns.,  428.  the  case 
now  mainly  relied  on  by  the  plaintiffs'  counsel; 
and  it  must  be  confeWd  the  American  author- 
ities have  been  singularly  vacillating.  When 
I  say  so,  I  mean  upon  the  point  of  fancied  legal, 
not  honorary  obligation.  The  following  are 
some  of  the  cases  which  exclude  for  that  im- 
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aginary  legal  interest.  Tr.  of  Lansingburg  v. 
Willard,  already  cited,  may  be  set  down  as  one 
case.  To  which,  add,  Richardson'*  Ex'r  v. 
Hunt,  1  Munf.,  148;  Skillinger  v.  Bolt,  1  Conn., 
147;  Plumb  v.  Whiting,  4  Mass.,  518;  M'  Veaugh 
v.  Goods,  1  Dall.,  62,  cited  and  approved,  2 
Dall.,  50;  Freeman  v.  Luckett,  2  J.  J.  Marsh., 
890.  The  following  and  better  considered  cases, 
are  the  other  way:  Fernder  v.  Carlin,  8Serg.& 
R.,  130;  Rogers  v.  Burton,  Peck,  108;  Long  v. 
Bailie,  4  Serg.  &  R.,  222;  State  v.  Clark,  2  Tyl., 
373;  Stinimd  v.  Underwood,  8  Gill.  &  J.,  282  ; 
Havis  v.  Barclay,  1  Harp.,  63.  On  the  other 
hand,  a  witness  really  interested,  shall  not  be 
received,  because  he  thinks  he  is  not  so.  Doe 
v.  Bragg,  Ry.  &  Mood.  N.  P.,  388.  These  lat- 
ter decisions  are  in  harmony  with  the  cases, 
which  are  quite  uniform, that  a  mere  honorary 
obligation  shall  not  disqualify  a  witness.  Wells 
v.  Lane,  8  Johns.,  462;  Qilpin  v.  Vincent,  9 
Johns..  219;  Moore  v.  Hitchcock,  4  Wend.,  292, 
with  many  other  American  cases,  all  one  way. 
Mr.  Phillips,  after  reviewing  the  numerous 
English  cases,  which  receive  a  witness,  though 
he  still  appear  to  be  interested  in  the  question 
merely  adds:  "The  witness  in  those  cases  would 
probably  have  admitted  that  he  believed  him- 
self interested  ;  and  it  was  upon  the  supposi- 
tion of  this  fact,  that  the  objection  must  have 
been  founded.  Those  cases,  therefore,in  which 
such  objections  were  overruled,  appear  to  have 
1O3*]  determined  this  *point,  that  a  witness 
will  not  be  incompetent  merely  on  the  ground 
of  his  believing  himself  interested."  1  Phil. 
Ev.  ,53,7th  ed.  American  cases  of  the  same  sort 
have  multiplied  to  an  almost  infinite  variety. 
New  trial  granted  ;  cvsts  to  abide  the  event. 

Witness— Competency— Credibility.  Cited  in— 1  Abb. 
N.  C.,  359 ;  1  Sheld..  421. 

Presentment  and  notice— Laches— Damages.  Cited 
in— 21  Wend.,  375 ;  4  Hill,  266 ;  1  Denio,  375 ;  2  Sandf . 
Ch.,  4;  Hoffm.,  61;  52  N.  Y.,  426,  548;  3  Lans.,  32;  7 
Lans.,  375  ;  25  Hun.  41 ;  13  Barb..  165 :  3  T.  &  C..  263 ; 
12  Abb.  Pr.,  140  :  5  Duer,  87  ;  2  Hilt,  274;  4  McLean, 
131 ;  13  Kan.,  556. 

Money— Title  passes  by  delivery— Deposit  in  bank. 
Distinguished-20  N.  Y.,  80. 

Cited  in— 6  Hill,  299 ;  44  N.  Y..  450 ;  60  N.  Y.,  288  (19 
Am.  Rep.,  185) :  74  N. Y.,  473 :  90  N.  Y.,  537 ;  21  .Hun, 
454  ;  11  Barb.,  119.  354 ;  17  Barb.,  385 ;  34  Barb..  300 ; 
41  Barb.,  478 :  43  How.  Pr.,  217;  3  Rob.,  147  ;  76  Ind., 
226 ;  42  Am.  Dec.,  575  (1  Finn.,  390) ;  20  Am.  Rep.,  639 
(32  Mich.,  136) ;  34  Am.  Rep.,  27,  371  (127  Mass.,  301). 


MORRIS  ».  WADSWORTH. 

Partition  between  Joint  Owners  of  Lands — Cove- 
nant Guaranteeing  the  Title — What  must  be 
Shown  to  Maintain  Action  on —  When  Action 
against  the  Principal,  Necessary — Amount  of  j 
Recovery  —  Presumption  of  Payment  from 
Lapse  of  Time  may  be  Repelled — Deed  with 
Certificate  of  Acknowledgment  may  be  Read 
in  Evidence — Documentary  Evidence  Neces- 
sary, to  Show  Failure  of  Title — Testimony  as 
to  Conversations —  Witnesses — Competency  of — 
Practice — Variance  in  Plaintiff's  Evidence — 
Discretion  of  the  Court. 

Where,  on  a  partition  between  the  joint  owners  of 
land,  one  released  to  the  other  his  interest  in  the 
moiety  of  a  certain  lot,  covenanting;  if  it  should 
thereafter  appear  that  their  grantor  nad  no  title  to 
the  lot,  and  a  recompense  could  not  be  obtained 


from  him  in  a  reasonable  time  after  his  title  should 
be  found  defective,  that  he  would  pay  to  his  co- 
proprietor  the  value  of  the  one  half  of  the  lot ;  and 
the  title  did  prove  defective— it  was  held,  in  an  ac- 
tion on  the  covenant,  that  to  entitle  the  plaintiff  to 
recover,  it  was  only  necessary  to  prove  the  defect 
of  title,  demand  of  recompense  from  the  grantor, 
failure  to  obtain  it.or  on  excuse  for  the  omission  of 
the  demand  and  notice  to  the  covenantor ;  and  that 
it  was  not  incumbent  upon  the  plaintiff  to  show 
that  recourse  had  been  had  by  due  course  of  law 
against  the  original  grantor  to  obtain  recompense 
for  the  lot. 

A  suit  at  law  against  the  principal,  is  not  neces- 
sary to  sustain  an  action  against  the  guarantor,  un- 
less it  be  required  by  the  very  terms  of  the  contract, 
or  necessarily  implied  from  the  terms  used. 

It  was  In  -in  in  this  case,  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  moiety  of  the  lot 
at  the  date  of  the  covenant,  and  was  not  limited  to 
the  consideration  money  expressed  in  the  deed  from 
the  original  owner. 

Presumption  of  payment  arising  from  lapse  of 
time,  may  be  repelled  by  proof  of  facts  and  circum- 
stances. 

In  an  action  for  the  breach  o_f  covenant,contained 
in  a  deed  of  lands,  whereon  is  indorsed  the  usual 
certificate  of  acknowledgment,  the  deed  may  be 
read  in  evidence  without  further  proof  of  its  exe- 
cution, although  it  was  executed  previous  to  the 
Act  of  1833,  on  the  subject  of  the  proof  of  instru- 
ments in  writing. 

On  a  trial  at  tne  circuit,  the  presiding  judge  is  au- 
thorized to  disregard  a  variance  between  the  date 
of  a  written  instrument  declared  on  and  that  pro- 
duced in  evidence;  the  plaintiff  is  at  liberty,  in  such 
case,  to  apply  for  an  amendment. 

A  failure  of  title  to  lands  can  be  shown  only  by 
documentary  evidence :  still  a  witness,  in  testifying' 
to  conversations  with  the  party  responsible  in  dam- 
ajres.is  permitted  to  speak  of  such  failure.where  the 
!  party  seeking  to  recover  such  damages  disavows  all 
benefit  of  proof  of  failure  of  title  arising  from  such 
conversations. 

An  agent  is  a  competent  witness  in  a  suit  com- 
menced by  his  directions,  when  *he  has  not  [*1O4 
assumed  any  personal  responsibility  for  the  costs  of 
the  prosecution. 

A  plaintiff  who  has  given  evidence  in  support  of 
his  action  and  rested,  may,  after  the  defendants  has 
introduced  bis  proof,  be  permitted  by  the  circuit 
judge  in  the  exercise  of  his  discretion,  to  shift  his 
ground  and  produce  evidence  showing  a  right  to 
recover,  although  entirely  variant  from  that  pri- 
marily given :  and  this  court  will  not  ordinarily  re- 
view the  exercise  of  such  discretion. 


NOTE.— Guaranty—  Contract,stricttycf>nstrued.  See 
Albany  Dutch.  Church  v.  Vedder,  14  Wend.,  165, 
notes  cited. 
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Citations— 11  Wend.,  100 ;  20  Johns.,  365 ;  1  R.  S.. 
759,  sec.  16 ;  3  Crui..  31.  34.  94 :  12  Co..  124  ;  10  Co.,  42, 
43 :  4  Johns.,  161 :  Bull.  N.  P.,  229 ;  18  Johns.,  510 :  7 
Wend.,  472;  2  R.  S.,  406,  sec.  79:  9  Wend.,  311;  10 
Johns.,  417  ;  16  Johns..  210 ;  1  Chit.,  257  :  2  Bos.  &  P., 
332;  2  Com.  L.  R.,  230;  12  Id.,  297;  24  Id.,  330:  Chit. 
Gen.  Pr.,  909 ;  16  Com.  L.  R.,  436 ;  22  Id., 256  and  note  ; 
21  Id.,  386,  431,  and  note ;  2  Id.,  462 ;  1  Ry.  &  M.,  255 ; 
1  Stark.  Ev.,  365-367,  Phil.  ed. 

rPHIS  was  an  action  of  covenant,  tried  at  the 
JL  Ontario  Circuit  in  June,  1834,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  suit  was  commenced  in  Aug.,  1829.  The 
declaration  contains  two  counts;  in  the  first  of 
which  the  plaintiff  declares,  that  Aug.  17,  1800, 
the  defendant  executed  a  deed  poll,  whereby, 
after  reciting  that  in  the  division  of  sundry 
lots  of  land  in  the  County  of  Ontario,  whereof 
the  plaintiff  and  defendant  were  tenants  in 
common,  it  was  agreed  that  the  plaintiff  should 
retain  a  certain  lot  of  land  known  as  lot  No. 
47,  etc., which  was  conveyed  by  Oliver  Phelps 
to  the  plaintiff  in  fee,  by  deed  bearing  date 
Jan.  1,  1800,  the  one  half  of  which  was  in 
equity  the  property  of  the  defendant,  in  lieu 
of  which  half  of  the  lot  the  defendant  had  re- 
ceived other  lands,  the  defendant,  in  consider- 
ation of  the  premises,  released  and  forever  quit- 
claimed to  the  plaintiff  all  his  right,  title  and  in- 
terest in  or  to  the  undivided  half  of  the  said  lot 
No.  47  (the  whole  lot  was  supposed  to  contain  365 
acres),  and  covenanted  and  agreed,  that  in  case 
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it  should  thereafter  appear  that  Phelps,  at  the 
time  of  his  conveyance,  had  not  title  to  the  lot, 
and  a  recompense  for  the  same  could  not  be 
obtained  from  Phelps  in  a  reasonable  time  after 
his  title  thereto  should  be  found  to  be  defect- 
ive, the  defendant  would  pay  to  the  plaintiff 
the  value  of  the  one  half  of  the  lot.  The  plaint- 
iff then  avers  that  at  the  time  of  the  conveyance 
to  him,  Phelps  had  no  title  to  the  lot,  either 
at  law  or  in  equity,  and  that  such  defect  of 
title  was  discovered  by  him  and  the  defendant 
July  1,  1806  ;  by  reason  whereof  his  title  to  the 
lot  was  defective.  He  further  avers,  that  on  the 
day  last  aforesaid,  Phelps  was  wholly  insolv- 
ent and  unable  to  make  any  recompense  for  the 
lot,  and  so  continued  until  Feb.  1,1809,  when  he 
1O5*]  *died  wholly  insolvent  and  unable  to 
pay  his  debts,  so  that  the  plaintiff  was  unable 
to  obtain,  by  due  course  of  law  or  otherwise, 
and  hath  not  obtained  from  Phelps  any  recom- 
pense for  the  lot,  whereby  the  defendant  be- 
came liable  to  pay  to  the  plaintiff  the  value  of 
the  one  half  of  the  lot ;  and  although  the  de- 
fendant had  notice  that  the  plaintiff  had  not 
obtained  and  could  not  obtain  such  recom- 
pense from  Phelps,  yet  he  did  not  pay,  etc., 
-and  so,  etc.  The  3d  count  is  like  the  1st,  ex- 
cept that  in  addition  to  stating  that  Phelps  had 
not  title  to  the  lot.  it  is  averred  that  the  title 
was  in  one  W.  Whiting,  and  that  the  discov- 
ery of  the  defect  of  title  was  made  July  1 ,1807, 
instead  of  July  1,  1806,  as  alleged  in  the  first 
count.  The  defendants  pleaded:  1.  Nonentfac- 
tumto  the  whole  declaration;  2.  Payment  to  the 
plaintiff  July  1,  1806,of  the  value  of  the  moiety 
of  the  lot;  S.That  it  was  not  found  by  the  plaint- 
iff and  the  defendant  July  1,  1806,  as  alleged 
in  the  1st  count  of  the  declaration,  or  July  1, 
1807,  as  alleged  in  the  second  count,  or  at  any 
other  time,  that  Phelps,  at  the  time  of  convey- 
ing the  lot,  had  no  title  thereto  ;  4.  That  at  the 
time  when  it  was  found  that  the  title  of  the 
plaintiff  to  the  lot  was  defective,  Phelps  was 
not  wholly  insolvent  and  unable  to  make  any 
recompense  for  the  lot,  and  did  not  so  continue 
insolvent  until  his  death,  but  on  the  contrary 
thereof,  was  solvent,  etc.,  and  so  continued 
until  his  death,  and  the  plaintiff  was  not  un- 
able to  obtain,  by  due  course  of  law  or  other- 
wise, recompense  for  the  lot  from  Phelps;  and 
5.  That  the  plaintiff  did  not,  Feb.  1.  1809,  or 
at  any  other  time,  give  notice  to  the  defendant 
that  he  had  not  and  could  not  obtain  recom- 
pense, etc.  The  defense  thus  set  up  was  spread 
out  in  numerous  pleas,  upon  which  issue  was 
taken. 

On  the  trial  of  the  cause,  the  plaintiff  pro- 
duced in  evidence  the  deed  poll  upon  which 
the  suit  was  brought,  indorsed  upon  which  ap- 
peared a  certificate  of  a  judge  of  the  Ontario 
C.  P.,  that  the  same  baa  been  acknowledged 
by  the  defendant  as  hi-  act  and  deed,  in  the 
usual  and  due  form  of  a  certificate  of  acknowl- 
edgment of  a  conveyance  of  land,  and  which 
the  plaintiff  offered  an  proof  of  the  execution 
1OO*1  of  the  'instrument.  The  defendant's 
counsel  objected  that  such  certificate  was  not, 
in  this  action,  competent  evidence  of  the  exe- 
cution  of  the  deed.  The  judge  overruled  the 
objection.  The  defendant's  counsel  then  ob- 
jected to  the  instrument  being  read  in  evidence 
to  the  jury,  on  the  ground  that  it  varied  in  its 
date  from  the  instrument  declared  on,  which 
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was  alleged  in  the  declaration  to  bear  date  Aug. 
17,  1800,  when  the  instrument  produced  pur- 
ported to  bear  date  Aug.  20,  1800  ;  which  ob- 
jection was  also  overruled  and  the  deed  read 
in  evidence.  The  plaintiff  then  produced  a 
deed  of  lot  No.  47,  executed  by  John  Living- 
ston to  Oliver  Phelps,  bearing  date  May  18, 
1793,  for  the  purpose  of  showing  Phelps'  title, 
and  proved  that  Livingston,  previous  to  the 
conveyance  to  Phelps,  to  wit :  Jan.  29,  1790, 
had  conveyed  the  same  lot  to  one  Whiting, 
who  June  11, 1806,conveyed  it  to  one  Blodget, 
who  had  ever  since  been  in  the  possession  there- 
of. John  Greig,  a  witness  for  the  plaintiff, 
testified  that  in  1804  he  took  charge  of  the  busi- 
ness of  the  plaintiff  in  Ontario  Co., as  his  agent, 
that  he  had  repeated  conversations  with  the 
defendant  on  the  subject  of  the  plaintiff's  claim 
in  this  suit,  between  the  years  1804  and  1829, 
that  he  was  not  able  to  specify  any  particular 
date  when  those  conversations  were  had,  but 
that  in  those  conversations  the  defendant  ad- 
mitted his  liability  under  the  covenant  con- 
tained in  the  deed.  When  first  called  to  the 
stand,  he  was  asked  by  the  plaintiff's  counsel 
what  conversation  he  had  with  the  defendant 
respecting  the  failure  of  Phelps'  title  to  lot  No. 
47.  The  defendant's  counsel  objected  to  his 
relating  any  declarations  of  the  defendant  re 
specting  the  failure  of  the  title  of  Phelps,  and 
the  judge  thereupon  decided  that  he  might  re- 
late the  conversation  between  him  and  the  de- 
fendant, including  what  the  defendant  said 
about  the  failure  of  Phelps'  title,  and  that  he 
would  advise  the  jury  to  disregard  it  as  evi- 
dence of  the  fact  of  failure  of  title  ;  to  which 
decision  the  defendant's  counsel  excepted. 
This  witness,  on  his  cross-examination,  stated 
that  the  conversations  between  him  and  the  de- 
fendant, to  which  he  had  alluded,  were  in  the 
course  of  a  treaty  of  settlement,  when  he  called 
upon  the  defendant  *to  fulfill  his  cove-  [*  1 07 
nant.  and  that  they  were  had  in  view  of  a  set- 
tlement of  the  plaintiff's  claim  under  the  cove- 
nant contained  in  the  deed  :  which  testimony 
he  subsequently  explained  by  stating,  that  by 
settlement  he  meant  payment  of  the  claims  or 
settlement  of  the  claims  of  the  plaintiff.  The 
counsel  for  the  defendant  insisted  that  the 
testimony  of  the  witness  should  be  expunged 
on  the  ground  that  the  conversations  were  had 
in  the  course  of  a  treaty  of  compromise  ;  but 
the  judge  refused  to  expunge  the  testimony, 
and  the  counsel  excepted.  It  further  appeared, 
by  the  testimony  of  this  witness,  that  he.  as  the 
agent  of  the  plaintiff,  who  was  insolvent. gave 
directions  for  the  commencement  of  this  suit, 
unaccompanied  by  any  qualification  as  to  his 
personal  liability.  The  attorney  and  counsel, 
however,  whom  he  retained,  knew  that  he  was 
the  agent  of  the  plaintiff,  and  he  made  no  en- 
gagement to  be  personally  responsible  for  the 
costs  of  the  suit  :  upon  theoc  facts  the  counsel 
for  the  defendant  insisted  that  the  witness  was 
interested,  and  that  the  testimony  given  by 
him  should  not  be  received  as  evidence  in  the 
cause  ;  which  objection  was  also  overruled. 
The  plaintiff  proved  that  in  Jan..  1807.  Phelpn 
made  an  assignment  of  property  to  the  State  of 
Conn.,  to  which  government  he  was  indebted 
in  a  large  sum  of  money,  ami  from  that  time 
was  represented  to  be  insolvent  ;  his  reputa- 
tion as  a  man  of  property  had  been  on  the 

77 


107 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1837 


wane  for  about  two  years  previous  to  that  event. 
In  the  summer  of  1807  he  surrendered  him- 
self, or  was  surrendered  in  exoneration  of  his 
bail,  in  a  suit  pending  against  him,  to  the 
limits  of  the  jail  of  the  County  of  Ontario, 
where  he  remained  until  his  death  in  Feb., 
1809  ;  during  which  time,  also,  he  was  im- 
prisoned on  a  ca.  «*.  Various  judgments,  to 
large  amounts,  were  rendered  againsjt  him  in 
Sep.,  1806,  and  May,  1807,  which,  or  others  to 
a  large  amount,  remained  unsatisfied.  His  ad- 
ministrator testified  that  he  never  realized  any- 
thing from  his  personal  property,  and  that 
claims  to  between  $200,000  and  $300,000  were 
exhibited  against  his  estate.  Here  the  plaintiff 
rested. 

The  defendant  thereupon  adduced  a  regular 
title  from  the  original  source  of  title  to  Oliver 
1O8*]  Phelps  and  Nathaniel  Gorham  *to  a 
large  tract  of  land  including  lot  No.  47,  the 
conveyance  to  them  being  executed  in  Nov., 
1788.  In  Jan.,  1794,  Gorham  released  his  share 
of  the  property  to  Phelps,  who,  Feb.  5.  1794, 
conveyed  lot  No.  47  to  the  plaintiff  in  this 
cause."  To  rebut  which  evidence  the  plaintiff 
proved  that  in  Nov..  1790,  Phelps  and  Gorbam 
conveyed  a  large  tract  of  land  to  Robert  Morris, 
excepting  from  the  conveyance  a  certain  town- 
ship in  which  lot  No.  47  is  situated,  stating  the 
same  to  have  been  conveyed  to  one  Caleb  Ben- 
ton;  he  also  produced  the  deed  to  Benton, bear- 
ing date  in  Jan.,  1789,  and  a  deed  from  Benton 
to  John  Livingston,  dated  in  Apr.,  1789,  con- 
veying, among  other  lots,  the  lot  No.  47,  and 
thus  once  more  showed  title  out  of  Phelps.  This 
latter  evidence  on  the  part  of  the  plaintiff  was 
objected  to,  by  the  counsel  of  the  defendant, 
as  inadmissible  in  this  stage  of  the  trial,  he 
insisting  that  the  plaintiff  having  adduced  such 
proof  as  he  thought  proper,  to  show  a  failure 
of  title  in  Phelps,  and  rested  ;  and  the  defend- 
ant having  gone  into  his  defense,  the  plaintiff 
was  not  at  liberty  and  should  not  be  permitted 
to  give  evidence  of  a  defect  of  title  by  showing 
a  different  and  distinct  state  of  facts  from  those 
on  which  he  relied  when  he  rested  the  cause. 
The  objection,  however,  was  overruled,  and 
the  counsel  excepted. 

The  evidence  being  closed, the  judge  charged 
the  jury  that  the  deed  poll  set  forth  in  the  dec- 
laration was  sufficiently  proved.  In  regard  to 
the  issues  joined  upon  the  plea  of  payment,  he 
instructed  the  jury  that  the  defendant  relied 
upon  the  presumption  of  payment  arising  from 
lapse  of  time  ;  that  in  such  a  case  it  was  not 
necessary  for  a  plaintiff  to  repel  the  presump- 
tion of  payment  by  proof  of  a  new  promise  ; 
that  there  was  a  difference  between  a  statute 
limitation  and  a  presumption  ;  and  that  the 
repeated  demands  by  the  plaintiff's  agent  and 
the  excuses  made  by  the  defendant  for  not  set- 
tling the  claim  \frere  competent  evidence  to 
repel  the  presumption  of  payment.  As  to  the 
issues  presenting  the  questions  whether  the  title 
of  Phelps  to  lot  No.  47  had  failed, and  whether 
he  was  able  to  make  recompense,  the  judge 
instructed  the  jury.thatthe  question  of  failure 
1 09*]  of  title  depended  *upon  the  document- 
ary evidence,  and  that  he  was  of  opinion  that 
the  title  had  failed,  and  that  it  was  not  neces 
sary  for  the  plaintiff  to  show,  by  judicial  pro- 
ceedings, that  the  title  to  the  lot  had  failed,  or 
Phelps'  inability  to  make  recompense.  As  to 
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the  issue  respecting  the  insolvency  of  Phelps, 
and  the  inability  of  the  plaintiff  to  obtain  recom- 
pense from  him,  he  instructed  the  jury  to  in- 
quire whether  Phelps  was  insolvent  July  1, 
1807,  and  continued  so  until  his  death, and  that 
their  inquiries  must  be  confined  to  that  period 
of  time.  The  counsel  for  the  defendant  request- 
ed the  judge  to  charge  the  jury,  if  they  were 
satisfied  that  it  was  found  and  ascertained  pre- 
vious to  July  1,  1807,  that  Phelps'  title  to  the 
lot  had  failed,  the  plaintiff  had  not  sustained 
his  declaration;  in  reference  to  which  the  judge 
charged,  that  it  was  not  material  that  it  was  as- 
certained previous  to  July  1,  1807,  that  Phelps' 
title  had  failed.  The  judge  further  instructed 
the  jury, that  it  was  incumbent  upon  the  plaint- 
iff to  prove  notice  of  his  inability  to  collect  of 
Phelps,  and  for  evidence  upon  that  subject  he 
referred  them  to  the  testimony  of  Mr.  Greig. 
He  also  instructed  them,  if  they  found  for  the 
plaintiff,  that  they  should  find  tor  the  value  of 
the  land  at  the  date  of  the  covenant  declared 
upon,  and  not  at  the  date  of  Phelps'  deed  to  the 
plaintiff*,and  that  they  should  allow  the  plaint- 
iff interest  on  the  amount  thus  found,  from  the 
time  a  demand  was  made  on  the  defendant  by 
the  agent  of  the  plaintiff  to  settle  the  matter, 
and  that  they  might  consider  the  demand  as 
made  at  the  time  when  notice  was  given  to  the 
defendant  of  the  failure  of  title  and  of  Phelps' 
insolvency;  and  finally  he  told  the  jury  that  it 
was  not  necessary  for  the  plaintiff  to  show  that 
judicial  proceedings  had  been  had  by  him 
against  Phelps,  to  *prove  his  inability  [*1 1O 
to  collect  of  Phelps  a  recompense  for  the  value 
of  the  lot.  To  which  charge  the  defendant's 
counsel  excepted.  The  jury  found  a  verdict  for 
the  plaintiff  for  $1,514.74.  The  defendant  asks 
for  a  new  trial. 

Mr.  J.  C.  Spencer,  for  the  defendant,  in- 
sisted that  the  proof  of  the  deed  poll  was  insuf- 
ficient to  maintain  the  action  on  the  covenant. 
The  provision  of  the  Statute,  1  R.  L.,370,  sec. 
5,  authorizing  the  reading  in  evidence  in  the 
courts  of  this  State  without  further  proof  .every 
deed,  conveyance  or  writing  of,  or  concerning 
lands  or  real  estate,  acknowledged  or  proved 
in  the  manner  prescribed  in  the  statute.he  con- 
tended is  applicable  only  where  such  deed, con- 
veyance, or  writing  is  relied  upon  to  establish, 
title  to  lands,  and  not  where  the  instrument  is 
used  merely  as  evidence  of  a  covenant  con- 
tained in  it,  and  that  when  used  for  the  latter 
purpose.it  must  be  proved  in  the  same  manner 
as  every  other  contract  under  seal  must  be  ver- 
ified. Such  was  always  considered  the  law  until 
the  Act  of  1833  was  passed,  authorizing  every 
written  instrument  except  promissory  notes, 
bills  of  exchange  and  last  wills  and  testaments, 
to  be  proved  or  acknowledged  in  the  manner 
provided  by  law  for  taking  the  proof  or  ac- 
knowledgment of  conveyances  of  real  estate, 
and  declaring  that  the  certificate  of  the  proper 
officer  indorsed  on  such  instrument  should  en- 

*  The  consideration  expressed  in  the  deed  from 
Phelps  to  the  plaintiff,  executed  Feb.  5. 1794.  was 
8385.  The  case  does  not  disclose  what  was  the  amount 
of  the  consideration  of  the  deed  from  Phelps  to  the 
plaintiff,  bearing  date  Jan.  1, 1800,  and  referred  to 
in  the  deed  poll.The  value  of  land  in  the  township  in 
which  lotjNo.  47  is  situated  was.  in  1794,  only  75  cents 
per  acre:  it,  however,  rose  rapidly  in  value,  so  that 
in  1800  it  was  worth  §2.75  per  acre,  and  in  1806  lot  No. 
47,  supposed  to  contain  365  acres,  was  sold  at  the 
price  of  $4.75  per  acre. 
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title  it  to  be  received  in  evidence  on  the  trial  of 
any  action  with  the  same  effect  and  in  the  same 
manner  as  if  such  instrument  were  a  convey- 
ance of  real  estate.  L.  of  1833,  sess.  56,  p.  396, 
sec.  9.  This  Act  is  a  legislative  exposition  of 
what  was  considered  to  be  the  law  on  this  sub 
ject  previous  to  its'  passage,  and  being  pros- 
pective in  its  terms,  does  not  help  the  plaintiff. 
He  also  contended  that  the  variance  in  the  date 
between  the  instrument  declared  on  and  that 
produced  on  the  trial,  was  fatal  ;  that  it  was 
such  a  variance  as  could  not  be  amended  after 
verdict,  and  therefore  ought  not  to  have  been 
disregarded  by  the  circuit  judge.  He  insisted 
that  after  the  plaintiff  had  rested  on  the  evi- 
dence offered  by  him  in  support  of  his  declara- 
tion, and  the  defendant  had  given  proof  in 
defense,  that  the  plaintiff  was  not  at  liberty  to 
11 1  *]  shift  his  *ground  and  show  a  failure  of 
the  title  of  Phelps  by  proof,  variant  from  that 
adduced  by  him  previous  to  the  defendant  go- 
ing into  his  defense.  He  also  insisted  that  the 
judge  erred  in  the  rule  of  damages  which  he  pre- 
scribed to  the  jury.The  utmost  which  the  plaint- 
iff was  entitled  to  recover.if  he  could  recover  at 
all,  was  the  consideration  paid  by  the  plaintiff  to 
Phelps, and  6  years'  interest.  The  consideration 
expressed  in  the  deed  from  Phelps  to  the  plaint- 
iff for  the  whole  of  lot  No.  47,  was  only  $385, 
and  all  that  the  defendant  was  liable  for  on  the 
discovery  of  the  failure  of  the  title,  was  the 
half  of  that  sum  with  interest.  If  a  recompense 
for  the  failure  of  title  could  not  be  obtained 
from  Phelps,  the  defendant  covenanted  he 
would  pay  the  value  of  one  half  the  lot.  Had 
Phelps  been  sued  and  been  able  to  pay.no  more 
than  the  consideration  money  and  interest  could 
have  been  recovered  of  him;  the  plaintiff  in  that 
event  would  have  had  no  claim  against  the  de- 
fendant upon  his  covenant,  and  it  is  not  per- 
ceived why  the  inability  of  Phelps  to  pay, 
should  entitle  the  plaintiff  to  a  greater  compen- 
sation as  against  the  defendant.  The  covenant 
of  the  defendant  was  virtually  a  guaranty  of 
Phelps'  solvency  and,  consequently,  no  more 
can  be  recovered  of  him  than  might  have  been 
recovered  of  Phelps  had  he  possessed  the  means 
of  payment.  In  addition  to  the  above  grounds 
reliea  on  in  support  of  the  application  for  a 
new  trial,  the  counsel  for  the  Defendant  urged 
the  several  other  objections  taken  at  the  trial. 
Mr.  A.  Taber.  for  the  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  This  case  has 
heretofore  been  before  the  court  upon  demur- 
rer, 11  Wend.,  1  On, and  if  the  opinion  then  ex- 
pressed  in  respect  to  the  legal  operation  and 
effect  of  the  covenant  upon  which  the  suit  is 
brought, was  correct.there  is  scarcely  anything 
left  upon  this  record  for  decision  beyond  sev- 
eral exceptions  raised  in  the  progress  of  the 
trial,  which  do  not  involve  the  merits.  We 
then  decided  that  legal  proceedings  against  O. 
Phelps  for  the  purpose  of  obtaining  the  recom- 
pense provided  for  in  the  deed. were  not  a  con- 
dition j>r«T»'dent  to  the  liability  of  the  defend 
1  I  -*jant  ;*ancl  it  was  then  observed  that  in  all 
tin-  cases  bearing  upon  the  question,  in  which 
such  proceedings  were  deemed  necessary,  the 
very  terms  of  the  covenant  either  provided,  or 
necessarily  implied,  that  the  liability  of  the 
guarantor  should  depend  upon  the  fniltirc  to  ob- 
tain payment  after  proceedings  had  against  the 
WRND.  17. 


principal;  and  that  where  this  was  not  the  con- 
dition of  the  liability,  either  in  terms  or  by 
legal  inference.a  suit  was  never  necessary.  The 
several  authorities  to  support  this  doctrine 
were  then  referred  to,  and  are  believed  to  be 
conclusive  upon  the  point. 

A  demand  of  recompense  from  Phelps,  and 
notice  of  neglect  or  refusal  to  the  defendant 
before  suit,  or  some  legal  excuse  for  the  omis- 
sion, should  be  shown.  Where  the  defendant 
guaranties  the  payment  of  a  sum  of  money  on 
a  particular  day  or  fixed  time,  it  has  frequent- 
ly been  held  that  a  demand  and  notice  are  un- 
necessary. The  undertaking  is  then  absolute 
and  certain,  and  the  liability  arises  immediate- 
ly upon  the  default  of  the  principal.  20  Johns., 
365.  Here,  however,  the  liability  of  the  de- 
fendant to  pay,  depended  upon  the  happening 
of  contingencies,  namely:  the  discovery  that 
the  title  to  the  lot  had  failed,  and  the  inability 
of  the  plaintiff  to  obtain  recompense  of  Phelps. 
These  were  uncertain,  and  a  reasonable  con- 
struction of  the  covenant  required  notice  to  the 
defendant  before  he  could  be  considered  in  de- 
fault. All,  then,  that  was  material  to  be  proved 
on  the  trial,  to  authorize  a  recovery  upon  legal 
principles,  unembarrassed  with  pleadings  and 
technical  objections,  were  the  execution  of 
the  covenant;  the  discovery  of  the  defect  of 
the  title  of  Phelps  to  the  lot;  demand  of  recom- 
pense and  failure  to  obtain  it  in  a  reasonable 
time,  or  an  excuse  for  the  omission,  and  notice 
to  the  defendant.  From  the  numerous  issues 
and  objections  taken  at  the  trial,  it  becomes 
necessary  to  look  into  the  pleadings  and  evi- 
dence, to  see  if  these  facts  have  been  properly 
established. 

The  execution  of  the  deed  containing  the 
covenant  was  proved  by  the  acknowledgment 
of  the  defendant  before  a  proper  officer  in  due 
form.  This  was  objected  to  as  not  sufficient 
proof  under  the  plea  of  non  est  factum  of  the 
execution  *of  the  personal  covenant  [*11ti 
contained  in  the  deed.  The  statutes  provides, 
1  R.  S. ,  759,  sec.  16,  that  every  conveyance  ac- 
knowledged, etc.,  "may  be  read  in  evidence 
without  further  proof  thereof ;"  this  is.  con- 
fessedly, sufficient  proof  of  the  execution  of 
the  deed  for  the  principal  purpose,  namely,  to 
show  a  transfer  of  title,  it  seems  a  naturalcon- 
sequence  that  it  must  be  sufficient  to  prove  the 
covenants  which  are  merely  incidental.  Our 
acknowledgment  of  deeds  is  derived  from  the 
practice  in  levying  a  fine  of  acknowledging  the 
concord  or  agreement,  which  is  the  material 
part  of  it,  before  the  judges  or  commissioners 
duly  authorized  for  that  purpose,  and  which  is 
conclusive  upon  the  dcforciant.  8  Crui.,  34. 
94;  12  Rep.,  124;  10  Id..  42.  43.  For  this  rea- 
son it  was  supposed  by  the  counsel  in  Jackson 
v.  Schonnmnker,  4  Johns.,  161,  that  an  ac- 
knowledgment under  our  statute  was  conclu- 
sive, it  being  in  the  nature  nf  a  judicial  act. 
The  chirograph  of  a  fine  is  evidence  in  all 
courtsof  the  content*,  Bull.  .V.  />..  229;  IH'rui., 
81;  and  as  a  warranty  of  the  title  is  usually  em- 
braced in  the  concord,  it  is  of  course  proved 
by  this  record.  It  was  further  objected  that 
there  was  a  variance  in  the  description  of  the 
date  of  the  deed.  17th  instead  of  Aug.  20.  The 
cases  of  Littn  v.  /farti*.  18  Johns..  .MO,  and 
KimMl  v.  Huntington.  7  Wend..  472.  are  de- 
cisive to  sustain  the  judge  in  disregarding  this 
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variance,  as  a  mere  clerical  error.  So  is  the 
statute.  2  R.  S.,  406,  sec.  79;  see,  also,  9 
Wend.,  811.  The  plaintiff  may  amend. 

The  charge  of  the  judge  was  substantially 
correct,  in  respect  to  the  issues  upon  the  pleas 
of  payment.  The  counsel  for  the  defendant 
rested  the  proof  of  the  truth  of  them  upon  the 
presumption  arising  from  lapse  of  time  since 
the  breach  of  the  covenant.  This  is  not  a  stat- 
ute bar,  and  any  facts  and  circumstances  tend- 
ing to  rebut  the  presumption,  are  admissible 
for  the  consideration  of  the  jury.  10  Johns., 
417;  l6/d.,210.  The  testimony  of  Greig  strong- 
ly repelled  any  such  presumption;  he  was  not 
particular  as  to  the  time  when  he  held  the  sev- 
eral conversations  with  the  defendant  detailed 
by  him,  but  the  jury  were  warranted  in  the 
114*]  conclusion  *that  some  of  them  were 
within  the  20  years,  in  which  he  virtually  ad- 
mitted the  non-payment  of  the  claim. 

The  issues  upon  the  4th,  5th,  6th,  7th  and 
8th  pleas  were  substantially  the  same;  present- 
ing the  question,  whether  it  was  found  at  any 
time  since,  that  Phelps  had  no  title  to  lot  No. 
47,  when  he  conveyed  it  to  the  plaintiff,  in 
Feb.,  1794.  The  verbiage  of  the  different  pleas 
vary,  and  there  is  an  apparent  attempt  to  make 
time  a  material  fact  in  some  of  the  issues,  but 
I  think  without  success.  The  words  of  the 
covenant  as  laid,  are,  "that  in  case  it  should 
thereafter  appear  that  the  title  of  the  said  lot 
was  not  vested  in  the  said  Oliver  Phelps,  at  the 
time  of  his  conveying  as  aforesaid,  to  the  said 
Thomas,  and  a  recompense  for  the  same  could 
not  be  obtained  from  the  said  Phelps,  in  a  rea- 
sonable time  after  the  title  thereto  should  be 
found  defective,  then,"  etc.  The  breach  al- 
leged that  Phelps  had  no  title  at  the  time  of 
the  conveyance;  and  that  afterwards,  to  wit: 
on  July  1,  1806,  this  fact  was  found  and  as- 
certained, etc.:  in  other  words,  or  in  substance, 
that  it  did  afterwards  appear,  or  was  discov- 
ered that  Phelps  had  no  title  to  the  lot.  etc. 
"The  declaration,"  says  Mr.  Chitty,  1  Chit., 
257,  "must,  in  general,  state  a  time  when  every 
material  and  traversable  fact  happened;  the 
precise  time,  however,  is  not  material,  even  in 
criminal  cases,  unless  it  constitute  a  material 
part  of  the  contract  declared  upon,  or  where 
the  date  of  a  written  contract  or  record  is 
averred."  Here  time  was  not  material,  and 
seems  to  have  been  so  understood  by  the  drafts- 
man of  the  pleas;  for  he  does  not  venture  an 
issue  upon  the  precise  day  laid  in  the  declara- 
tion, but  says  that  it  was  not  found,  etc.,  July 
1,  1806,  or  July  1,  1807,  or  at  any  other  time, 
etc.  The  charge  of  the  judge,  therefore,  on 
this  part  of  the  case,  I  think  unexceptionable. 
The  title  of  Phelps  was,  unquestionably,  de- 
fective,as  proved  by  the  documentary  evidence. 

As  to  the  insolvency  and  inability  of  Phelps 
to  make  recompense.  The  several  issues  upon 
this  point  present  substantially  the  question, 
whether  Phelps  was  insolvent  and  wholly  un- 
able to  make  recompense  for  the  failure  of  the 
title  to  the  lot,  at  the  time  the  defect  was  as- 
1  lft*l  certained,  or  since.  *Upon  these  issues 
the  judge  charged  the  jury  to  inquire  whether 
Phelps  was  insolvent  July  1,  1807,  and  con- 
tinued so  until  his  death;  and  that  their  inqui- 
ries were  to  be  confined  to  that  time.  He  was 
requested  by  the  counsel  for  the  defendant  to 
instruct  the  jury,  that  inasmuch  as  the  decla- 
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ration  averred  that  it  was  ascertained  July  1, 
1807,  that  Phelps'  title  had  failed,  if  they  were 
satisfied  that  the  fact  had  been  ascertained  be- 
fore that  time,  then  the  defendant  was  entitled 
to  their  verdict  on  these  issues;  which  was  re- 
fused. This  request  must  have  been  made 
upon  the  assumption  that  time  in  the  above 
averment  was  material,  and  the  plaintiff  con- 
fined to  it,  which  we  have  endeavored  to  show 
incorrect,  and  is  a  full  answer  to  the  request; 
or,  perhaps,  upon  the  assumption  that,  as  the 
judge  had  confined  the  question  of  insolvency 
to  July  1,  and  subsequent,  if  it  could  be  shown 
that  the  defect  of  title  had  been  ascertained  be- 
fore that  day,  then,  for  aught  that  would  ap- 
pear to  the  contrary,  Phelps  was  then  solvent 
and  able  to  pay.  The  judge,  I  think,  erred  in 
limiting  the  inquiry  of  the  jury  upon  these  is- 
sues to  the  particular  day,  it  being  immaterial; 
but  it  would  have  been  equally  erroneous  to 
have  adopted  the  suggestion  of  the  counsel. 
The  true  question  upon  the  whole  record,  in 
respect  to  this  part  of  the  case,  was,  whether 
Phelps  was  insolvent  and  unable  to  pay  at  the 
time  and  since  the  defect  of  title  was  discov- 
ered. The  averment  in  both  counts  of  the  dec- 
laration is  that  at  the  time  it  was  found  that 
the  title  was  defective,  the  said  Oliver  Phelps 
was  wholly  insolvent,  and  unable  to  make  re- 
compense, and  continued  so  insolvent,  etc. 
Now,  disregarding  time  as  immaterial,  the  pleas 
are  substantially  a  negative  of  this  allegation 
in  the  declaration  in  its  broadest  aspect.  In- 
deed, all  of  the  pleas  of  insolvency  and  inabil- 
ity, in  terms  negative  the  averment,  without 
regard  to  any  particular  day.  They  deny  the 
insolvency,  etc.,  at  and  after  the  time  it  was 
ascertained,  the  title  of  Phelps  was  defective, 
be  that  when  it  may.  The  request,  therefore, 
should  have  been  to  instruct  the  jury  accord- 
ingly. Upon  the  facts,  however,  it  is  obvious 
the  instruction  could  not  have  been  prejudicial 
to  the  rights  of  the  defendant,  as  there  can  be 
no  reasonable  *doubt  but  that  Phelps  [*1 16 
was  insolvent  at  the  time  the  title  was  discov- 
ered to  be  defective. 

As  to  notice;  the  judge  charged  that  notice 
was  necessary,  and  we  do  not  perceive  that 
any  objection  was  taken  to  this  part  of  the  di- 
rection given  to  the  jury. 

As  to  the  measure  of  damages;  there  is  some 
ground  for  contending  that  the  damages  should 
be  limited  to  the  amount  which  the  plaintiff 
could  legally  have  recovered  of  Phelps,  as  the 
remedies  are  in  the  alternative  for  the  same 
injury;  that  would  have  been  one  half  the  con- 
sideration money  paid  to  Phelps  and  the  inter- 
est thereof;  but  from  an  attentive  examination 
of  the  terms  and  import  of  the  covenant,  I  am 
inclined  to  think  the  instruction  at  the  trial 
correct.  It  appears,  from  the  recitals  in  the 
deed,  that  the  parties  had  been  tenants  in  com- 
mon in  several  parcels  of  land,  and  that  in  the 
partition  thereof  the  defendant  received  other 
lands  in  lieu  of  the  moiety  of  lot  No.  47,  re- 
leased to  the  plaintiff.  It  is  fair,  therefore,  to 
presume,  that  the  partition  was  made  upon  an 
appraised  or  estimated  value  of  the  several  par- 
cels of  land  at  the  time,  and  that  the  plaintiff 
had  given  a  full  equivalent  for  the  moiety  of 
this  lot  at  the  time  of  the  execution  of  the  re- 
lease and  covenant.  When,  therefore,  the  de- 
fendant covenanted  that  on  a  failure  to  obtain 
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a  recompense  of  Phelps,  he  "would  pay  to  the 
said  Thomas  the  value  of  one  half  of  the  said 
lot, "  the  parties  intended,  what  the  words 
•clearly  and  legally  import,  one  half  the  value 
of  the  premises  at  the  time  of  the  execution  of 
the  deed  which  contained  this  covenant.  This 
is  the  natural  meaning  of  the  language  used, 
and  the  reasonable  and  just  interpretation  un- 
der the  recitals  in  the  deed. 

The  interest  would  commence  upon  notice 
to  the  plaintiff  of  the  inability  or  default  of 
Phelps.  The  time  when  this  was  given  was 
left  doubtful  by  the  evidence,  but  it  was  a  ques- 
tion of  fact  for  the  j  ury .  The  charge  of  the  j  udge 
was,  substantially,  in  conformity  to  this  view. 

Some  exceptions  were  taken  to  the  decisions 
of  the  judge  in  respect  to  the  admissibility  of 
•evidence,  which  it  is  proper  to  notice.  1.  As 
to  the  conversations  of  Qreig  with  the  defend- 
ant, in  respect  to  the  failure  of  the  title  of 
1 1  7*]  Phelps.  *It  was  difficult  if  not  impos- 
sible to  prove,  by  these  conversations,  notice 
of  the  failure  of  title  and  inability  to  procure 
recompense,  which  was  the  material  point  of 
the  inquiry,  without  incidentally  alluding  to 
the  title.  If  the  plaintiff  had  first  produced 
the  documentary  evidence  of  the  fact  of  fail- 
ure, which  would  have  been  more  orderly, 
there  could  not  have  been  a  pretense  for  the 
exception.  The  part  of  the  conversation,  how- 
ever, relating  to  the  failure  of  title,  was  dis- 
avowed, in  the  hearing  of  the  jury,  as  evidence 
of  the  fact.  The  conversations  were  admissi- 
ble for  the  purpose  offered,  and  the  plaintiff 
was  entitled  to  the  benefit  of  them.  Besides, 
the  documentary  proof  was  afterwards  intro- 
duced, and  exclusively  relied  on,  as  evidence 
of  the  failure  of  title,  and  which  abundantly 
proved  it. 

2.  Several  exceptions  were  taken  to  the  proof 
of  the  insolvency  of  Phelps.  but  all  of  them 
are  so  clearly  untenable,  it  will  not  be  impor- 
tant to  notice  them.  All  the  evidence  fairly 
tended  to  establish  the  fact. 

8.  Oreig  was  objected  to,  as  an  interested 
witness,  on  the  ground  that  he  had  retained 
and  stood  responsible  to  the  attorneys  of  the 
plaintiff  for  their  costs.  They  were  retained  by 
him  as  the  agent  of  Morrh.and  he  had  not  made 
himself  personally  responsible.  He  was,  there- 
fore, a  competent  witness. 

4.  The  conversations  of  this  witness  with  the 
defendant  were  also  objected  to,  on  the  ground 
that  they  occurred  during  a  negotiation  to  net- 
tle the  claim  in  controversy.  It  is  apparent  from 
bis  testimony,  that  by  settlement  the  witness 
meant  merely  an  effort  to  obtain  payment  of 
the  claim.  There  was  no  attempt  to  compro- 
mise on  the  part  of  the  defendant;  he  refused 
to  pay  anything. 

•"•  The  counsel  for  the  plaintiff  having  estab- 
lished a  primafafie  case  of  failure  of  title  by 
documentary  evidence,  the  defendant  counter- 
vailed it  by  tracing  title  in  Phelps  from  the 
original  source  of  tkle.  This  made  it  neces- 
sary for  the  plaintiff  to  displace  the  title  thus 
proved;  which  was  done.  I  lay  out  of  the  case 
the  deed  to  R.  Morris  and  the  questions  grow- 
in  ir  out  of  it  as  unimportant,  after  the  deed  to 
Iti-nton  was  introduced.  The  counsel  for  the 
1  18*)  'defendant  objected  to  the  evidence 
offered  to  displace  the  title,  on  the  ground  that 
the  plaintiff  was  bound  in  the  orderly  course 
WBKD.  \1.  N.  Y.  R,  18. 


of  the  trial  to  introduce  all  his  proof  of  failure 
of  title  in  the  first  instance,  and  several  author- 
ities were  referred  to,  in  support  of  the  objec- 
tion, viz.:  2  Bos.  &  P.,  332;  3  Com.  L.  K.,  230; 
12  Id.,  297  ;  24  Id.,  330  ;  Chit.  Pr.,  909.  The 
practice  in  England  is  not  uniform  upon  this 
subject,  and  depends  very  much  upon  the  ex- 
ercise of  the  discretion  of  the  judge  at  Nisi 
Priiis,  as  may  be  seen  by  a  reference  to  the  fol- 
lowing authorities:  16  Com.  L.  R.,  436;  22  Id., 
256,  and  n.  ;  21  Id.,  336,  431,  and  n.  ;  2  Id., 
462;  1  Ry.  &Mood.,  255;  1  Stark.  Ev.,  365-367, 
Phil.  ed.  The  course  of  the  trial  there  in- 
fluences, in  some  measure,  the  opinion  of  the 
judges.  The  counsel  for  the  plaintiff  opens 
his  case  at  large,  commenting  upon  the  facts 
he  expects  to  prove.  After  the  plaintiff's  evi- 
dence closes,  the  counsel  for  the  defendant 
opens  at  large  the  defense,  commenting  upon 
the  plaintiff's  case,  as  well  as  upon  the  testi- 
mony he  expects  to  produce;  and  then  a  gen- 
eral reply  closes  the  case.  If  the  defendant 
produce  no  evidence,  except  what  is  drawn  out 
on  the  cross-examination,  no  reply  is  admitted. 
Where  the  plaintiff  produces  fresh  evidence  in 
contradiction  of  some  facts  proved  by  the  de- 
fendant's witnesses,  the  counsel  for  the  defend- 
ant, it  seems,  is  then  entitled  to  comment  upon 
it,  not  having  had  an  opportunity  to  do  so  in 
his  opening.  It  is  apparent,  from  this  course 
of  practice,  the  time  consumed  in  the  trial  may 
often  be  shortened  by  compelling  the  plaintiff, 
in  the  first  instance,  to  spread  out  his  whole 
case;  everything  that  by  possibility  may  be- 
come necessary,  so  as  to  save  the  comments  in 
reply  of  the  defendant's  counsel.  This  or  some 
other  reason  induced  Ld.  Ellenborough,  at  the 
circuit,  to  go  the  unreasonable  length  of  re- 
quiring the  counsel  for  the  plaintiff  to  include 
in  his  opening  the  facts  in  reply  to  any  distinct 
answer  to  the  action,  which  appeared  on  the 
record  by  way  of  plea  or  notice,  without  wait- 
ing to  see  whether  such  defense  could  be  proved 
or  not.  There  is  certainly  a  proper  order  in 
which  the  evidence  should  be  produced  on  the 
trial,  and  which  the  pleadings  and  nature  of 
the  controversy  will  readily  indicate  to  the 
•presiding  judge  ;  and  if  this  should  [*119 
be  violated,  and  the  rights  of  the  party  suffer 
by  reason  thereof,  this  court  would  no  doubt 
interfere;  but  the  question  must  always  depend 
so  much  upon  the  exercise  of  a  sound  discre- 
tion, that  it  would  be  unsafe  to  lay  down  any 
general  rule,  for  the  disobedience  of  which  an 
exception  should  be  allowed.  We  have  fre- 
quently seen  trials  at  the  circuit  very  much 
shortened  by  a  departure  from  what  might 
strictly  be  deemed  the  natural  order  of  the  evi- 
dence, without  injustice  or  the  suggestion  of  in- 
justice to  either  party.  The  ruling  in  thiscase,  I 
have  nodoubt.  was  in  conformity  to  the  uniform 
practice  at  trials  under  like  circumstances. 

Upon  the  whole,  after  a  careful  and  pulient 
examination  of  the  numerous  points  and  ques- 
tions in  the  case,  we  are  of  opinion  a  new  trial 
must  be  denied. 

New  trial  denied. 

Giuirantnr—Actltm  aonlnnt—HnhUttv  nf.  Cited 
In— 18  Hun.  871  :  »'»  llarb..  571;  !W  Ilnrb..  H7;  3*  Barb., 
109:  57  How.  Pr..  9J7:  6  Du«»r.  5rtl. 

OrtUmf  Dicing  rrtilfncc-Di*cretb>n  nf  Jwlgc.  Ap- 
proved-*! N.  T..  415(37  Am.  Hop..  457). 

Clu*l  In-W  llarb..  SM. 

Also  cltod  In -34  WVn.l..  M;  10  Paige,  Ml.  112. 
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BOOL  ET  ux.  v.  MIX. 

Wills — Devise  to  two  Daughters — Construction  of 
— Life  Estates — Rights  of  Grandchildren — 
Deed  by  Feme  Covert  and  Hnxband,  Valid — 
Common  Law — Infancy  of  Wife — Disability 
Remains — Deed  of  Infant,  Voidable  not  Void — 
Exception — Deed  Cannot  be  Avoided  until  In- 
fant Comes  of  Age — Entry — Disaffirmance  of 
Deed — Whether  Entry  is  Necessary — Subse- 
quent  Conveyance — Land  held  Adversely — Af- 
firmance. 

A  devise  to  two  daughters  of  land,  "to  be  equally 
divided  between  them,  share  and  share  alike,  and  to 
be  to  them  for  and  during  their  natural  life ;  and 
after  their  death,  then  to  be  to  their  and  each  of 
their  children,  and  to  be  divided  between  them  share 
and  share  alike,"  gives  life  estates  to  the  daughters 
with  remainders  to  their  respective  children  as  ten- 
ants in  common— the  grandchildren  taking  per  Mr- 
pea,  and  not  per  capita. 

Whether  the  grandchildren  took  an  estate  In  fee 
or  for  life  only,  oucere— an  intimation  that  they  took 
in  fee,  as  found  in  the  case  of  Jackson  v.  Luquere, 
5  Cow..  321,  questioned. 

A  partition  made  by  the  daughters  is  not  obliga- 
tory upon  their  children. 

A  deed  of  real  estate  executed  by  a  feme  covert,  in 
conjunction  with  herhusband,acknpwledgedbyher 
in  the  form  prescribed  by  law,  is  valid  ;  it  seems  that 
the  common  law  doctrine.that  a  woman  during  cov- 
erture cannot  aliene  her  lands  by  deed,  never  pre- 
vailed in  this  State. 

Where  the  party  is  an  infant,  as  well  as  a  feme 
covert,  the  disability  arising  from  infancy  remains, 
although  she  execute  and  acknowledge  a  deed  in 
the  form  prescribed  by  statute. 

A  deed  of  bargain  and  sale,  made  by  an  infant,  is 
like  a  feoffment  with  jivery  of  seisin,  voidable  onlv. 
and  not  absolutely  void ;  and  it  seems  that  the  rule 
is  universal,  that  all  deeds  or  instruments  under  seal 
executed  by  an  infant  are  voidable  only,  with  the 
single  exception  of  those  which  delegate  a  naked 
authority,  they  are  void. 

12O*]  *A  deed  of  lands  executed  by  an  infant  can- 
not be  avoided  until  he  come  of  age,  though  he  may 
enter  and  take  the  profits  in  the  meantime ;  but  it 
seems,  a  sale  and  manual  delivery  of  chattels  by  an 
infant  may  be  avoided  while  under  age. 

Before  suit  brought  for  the  recovery  of  the  pos- 
session of  lands  conveyed  in  infancy,  the  party 
must  make  an  entry  upon  the  land  and  execute  a 
second  deed  to  a  third  person,  or  do  some  other  act 
of  equal  notoriety  in  disaffirmanoe  of  the  first  deed, 
such  as  demanding  possession  or  giving  notice  of  an 
intention  not  to  be  bound  by  the  first  deed,  or  an 
action  cannot  be  sustained. 

If  there  be  a  feoffment  with  livery,  it  may  be 
avoided  by  entry  or  by  writ  dum  fuit  infra  (etatem. 
If  a  deed  of  bargain  and  sale  be  executed,  it  may  be 
avoided  by  another  deed  of  bargain  and  sale  made 
to  a  third  person  without  entry,  in  case  the  land  be 
vacant  and  uncultivated:  but  in  all  other  cases 
there  must  be  an  actual  entry,  for  the  express  pur- 
pose of  disaffirming  the  deed. 


NOTE. — 1.  Hu&lwnd  and  wife — Power  of  wife  to  con- 
vey lands  owned  by  her,  See  Martin  v.  Dwelly,  6 
Wend.,  9,  note;  Statutes  in  the  various  States. 

2.  Infancy— Conveyance  by  infant— Whether  void 
or  voidable. 

It  now  appears  to  he  settled  that  a  conveyance  of 
land  by  an  infant  is  voidable,  not  void.  Roof  v. 
Stafford,  7  Cow.,  180:  Green  v.  Green,  69  N.  Y.,  553  ; 
25  Am.  Rep..  233 ;  7  Hun.  492 ;  Jackson  v.  Carpenter, 
11  Johns.,  539 :  Jackson  v.  Burchin.  14  Johns.,  124  ; 
Gillet  v.  Stanley,  1  Hill,  121 ;  Boston  Bank  v.  Cham- 
berlin.  15  Mass.,  220;  Kendall  v.  Lawrence, 22  Pick., 
540 ;  Kline  v.  Beebe,  6  Conn.,  494 ;  Phillips  v.  Green, 
3  A.  K.  Marsh,  11 ;  Whitney  v.  Dutch,  14  Mass.,  457  ; 
Dearborn  v.  Eastman,  4  N.  H.,  441 ;  Drake  v.  Ram- 
sey, 5  Ohio,  252 ;  Jenkins  v.  Jenkins,  12  Iowa,  195; 
Slaughter  v.  Cunningham,  24  Ala.,  260 ;  Chapman  v. 
Chapman,  13  Ind..  396  ;  Worcester  v.  Eaton,  15 
Mass.,  371 :  Ferguson  v.  Bell,  17  Mo.,  347  ;  Haired  v. 
Myers,  21  Ark.,  592 ;  Tucker  v.  Mort land,  35  U.  S. 
(10  Pet.).  58:  Zouch  v.  Parsons,  3  Burr.,  1794;  3 
Washb.  Real  Prop.,  249. 

Subsequent  c»m-eyance  by  infant  an  a  dteaffirmance 
of  the  or  ant— Re-entry. 

See  Jackson  v.  Burchin,  14  Johns.,  124,  note. 
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If,  when  the  second  deed  be  executed,  the  land  be 
holden  adversely  to  the  infant,  it  seems  that  the 
second  deed  will  not  amount  to  a  revocation  of  the 
first  conveyance. 

Whether  the  deed  of  an  infant  can  be  affirmed  by 
his  mere  silence  or  omission  to  disaffirm  it  for  a 
period  of  time  after  he  comes  of  age,  qiuvre. 

Citations— 5  Cow.,  221 ;  1  Laws  of  N.  Y.,  Greenl. 
ed.,  207 ;  2  Id.,  99,  sec.  3:  1  R.  S..  758,  sec.  10;  3  R.  S., 
App.,  5,  22 ;  15  Johns.,  109 ;  3  Marsh  (Ky.).  7 ;  5  Mon., . 
350;  3 Paige,  117:  3 Burr.,  1794, 1805:  14 Johns..  124;  1 
Johns.  Cas.,  127  :  6  Johns.,  257:  11  Johns..  539;  7  Cow., 
178,  179  ;  9  Cow.,  626  ;  14  Mass.,  4li2,  463 ;  1  N.  H.,  73 ;  6 
Conn.,  494 ;  1  Greenl.,  11 :  15  Mass.,  220 ;  11  Mass..  368; 
Newl.  Ch.  Cont.,  11 :  2  Poth.,  26 ;  2  Kent,  236 ;  Bac, 
Abr;,  Infancy  and  Age,  1.  p..  7;  Com.  Dig.,  Infant, 
ch.  4,  5,  9 ;  F.  N.  B.,  192,  202 ;  13  Mass.,  375  :  Carth., 
435;  14  Johns..  124:  10  Pet.,  58;  2  Salk.,  427;  Com., 
45 ;  1  Ld.  Raym.,  313. 

THIS  was  aii  action  of  ejectment,  tried  at  the 
Kings  Circuit  in  Oct. ,  1833.  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  plaintiffs,  Henry  W.  Bool  and  Sarah, 
his  wife,  in  right  of  the  plaintiff  Sarah,  claimed 
to  recover  a  portion  of  the  premises  in  question 
under  a  devise,  in  the  will  of  Aert  Middngh, 
executed  Jan.  7,  1777,  in  these  words:  "And 
the  remainder  of  my  land  which  joins  the  acre 
and  a  half  before  mentioned,  I  give  unto  my 
other  two  daughters,  Margaretta  and  Magda- 
lena,  to  be  equally  divided  between  them, 
share  and  share  alike,  and  to  be  to  them  for 
and  during  their  natural  life  ;  and  after  their 
death,  then  to  be  to  their  and  each  of  their 
children,  and  to  be  divided  between  them, 
share  and  share  alike."  The  premises  thus  de- 
vised contain  about  6^  acres  of  land,  situate  in 
the  now  City  of  Brooklyn.  After  the  death  of 
the  testator,  his  daughters,  Margaretta  and 
Magdelena,  entered  into  possession,  and  Oct. 
18,  1793,  made  partition  of  the  premises  be- 
tween themselves,  whereby  the  northerly  half 
was  allotted  to  Magdalena,  and  the  southerly 
half  to  Margaretta  ;  they  executed  deeds  to 
each  other  accordingly,  and  during  their  re- 
spective lives  held  the  property  in  *sev-  [*1  2 1 
eralty,  according  to  such  partition.  The  prem- 
ises in  question  are  part  of  the  northerly  half 
released  to  Magdalena.  Margaretta  married 
George  Moore,  and  had  four  children,  viz.: 
Sarah,  one  of  the  plaintiffs,  Elizabeth,  the  wife 
of  T.  Hunt,  and  two  sons,  named  Alexander 
and  George,  both  of  whom  were  supposed  to 
have  been  lost  at  sea  near  40  years  previous  to 
the  trial.  Margaretta  died  in  1820,  and  Magda- 
lena in  1825.  Sarah,  the  daughter  of  Marga- 
retta, married  Joseph  Caldwell,  and  Apr.  12, 
1794,  duriugthe  lifetime  of  her  mother,  united 
with  her  husband  in  a  deed  of  bargain  and 
sale,  conveying  all  her  interest  in  the  6|  acres 
to  Frederick  MitcheH  ;  which  deed  was,  on  the 
day  of  its  date,  duly  acknowledged  before  a 
master  in  chancery.  At  the  date  of  this  deed, 
Sarah  had  not  quite  attained  the  age  of  19 
years  ;  Caldwell,  her  husband,  died  in  1802  or 
1803  ;  she  remained  a  widow  until  1830,  when 
she  married  Bool,  her  present  husband.  In 
1804,  while  a  widow,  she  was  told  that  the 
deed  executed  by  her  to  Mitchell  was  invalid, 
by  reason  of  her  infancy.  During  the  same 
time,  also,  she  was  desired  by  the  widow  of 
Mitchell  to  release  her  interest  in  the  property, 
which  she  declined  to  do,  saying,  "  what  she 
had  done,  she  had  done  ;  she  had  lived  without 
it ;  it  might  be  good  for  her  son  after  her 
death."  She  then  had  a  son  living.  Mrs. 
Mitchell,  at  this  time,  talked  of  selling  the 

WEND;    17. 


1836 


BOOL  v.  Mix. 


121 


property,  and  told  the  plaintiff,  Sarah,  that  the 
report  of  her  being  under  age  at  the  execution 
of  the  deed  to  her  husband,  was  a  difficulty  in 
the  way  of  a  sale.  In  1809,  the  administratrix 
of  Frederick  Mitchell  sold  the  property  by 
virtue  of  a  surrogate's  order  to  Samuel  Jackson 
and  others,  under  whom  the  defendant  claims. 
Since  the  death  of  her  mother,  the  plaintiff, 
Sarah,  has  resided  chiefly  in  the  City  of  N.  Y. 
Besides  the  plaintiff,  Sarah,  and  her  sister, 
Elizabeth,  there  is  a  daughter  of  Magdalena 
living  and  several  other  persons,  descendants 
of  Aert  Middagh,  the  testator.  This  suit  was 
commenced  in  1831,  no  act  having  been  previ 
ously  done  to  avoid  the  deed  to  Mitchell.  The 
judge  charged  the  jury  that  the  defendant  was 
entitled  to  a  verdict,  and  the  jury  accordingly 
122*]  *found  their  verdict.  The  plaintiffs 
ask  for  a  new  trial. 

Messrs.  W.  Silliman  and  D.  B.  Ogden, 
for  the  plaintiffs.  In  Jackson  v.  Luquere,  5  Cow. , 
221,  in  which  this  court  passed  upon  the  will 
now  under  consideration,  and  upon  the  parti- 
tion which  took  place  between  the  daughters 
of  the  testator,  it  was  held  that  the  partition 
did  not  affect  the  grandchildren  of  the  testator, 
and  that  on  the  death  of  their  mothers  they 
took  the  premises  in  fee.  The  only  question, 
therefore,  in  the  case  is,  upon  the  deed  to 
Mitchell,  executed  in  1794.  when  the  plaintiff 
Sarah  was  within  the  age  of  21.  In  respect  to 
which,  the  counsel  contended  that  the  deed 
was  absolutely  void,  being  a  deed  of  bargain 
and  sale,  and  not  a  feoff ment  with  livery.  Such 
a  deed  is  only  operative  by  force  of  the  Stat- 
ute of  Uses  when  made  by  a  person  of  full  age, 
1  R.  L.,  74,  sec.  5,  and.  consequently,  when 
executed  by  an  infant  is  void.  In  support  of 
which  positions,  they  cited  10  Pet.,  70;  2  Inst., 
673,  and  14  Johns. ,  127,  where  Ch.  J.  Spencer 
intimates  a  doubt  whether  an  infant  can  con 
vey  by  bargain  and  sale;  and  now  by  Statute. 
1  R.  S..  71»,  nee.  10,  the  power  of  infants  to 
aliene  their  lands  is  expressly  taken  away.  In 
Zoucfi  v.  P<»rs»fw,  8  Burr.,  1794,  a  lease  and  re 
lease  of  mortgaged  premises  executed  by  an  in- 
fant was  held  not  to  be  void;  but  that  was  a 
common  law  conveyance,  and  not  dependent 
like  a  bargain  and  sale  upon  the  statute  to  ren- 
der it  operative.  Ld.  Mansfield,  speaking  of  the 
delivery  of  the  deed  in  that  case,  meant  a  com- 
mon law  deed.  Besides,  the  deed  was  void,  on 
the  ground  that  the  plaintiff  Sarah,  at  the  exe- 
cution thereof,  was  a  feme  covert.  The  statute 
authorizing  the  acknowledgment  of  deeds  by 
feme*  covert  does  not  apply  to  infants.  At  com- 
mon law,  the  deed  of  &feme  covert  is  absolute- 
ly void.  And  again;  the  consideration  paid  be- 
longed to  her  husband;  she  had  no  semblance 
of  benefit,  and  in  such  cases  the  deeds  of  in 
fanto  are  absolutely  void.  But  if  the  deed  was 
voidable  only,  how  is  it  to  be  avoided?  It  may 
be  by  dissent,  entry,  suit  or  plua,  as  the  case 
may  require.  2  Kent.  Coin..  286;  Cro.  Car., 
I  -•:{*]  303;  Com.  Dig.,  tit.  Enfant.  *ch.  8.  5. 
9.  11,  ami  >t>nn  fait  infra  tetatem.  A.  An  in- 
fant may  avoid  a  deed  obtained  from  him  dur- 
ing infancy  by  executing  a  second  deed  after 
he  .•mm--  of  age,  or  may  bring  his  suit,  and 
th.-ii  without  previous  entry.  11  Johns..  539; 
14  A/..  127.  The  party  here  could  not  execute 
a  second  deed,  whilst  possession  was  held  un 
der  the  first  deed.  She  brought  her  suit,  which 
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is  as  solemn  an  act  as  executing  a  deed,  and 
it  is  no  objection  that  her  husband  unites  with 
her  in  it,  although  infancy  is  a  personal  privi- 
lege. The  objection  that  no  one  but  the  infant 
or  his  legal  representatives  can  avoid  his  deed, 
applies  only  to  strangers  or  third  persons — 
those  who  have  no  interest  in  the  matter.  The 
suit  also  was  brought  within  a  reasonable  time 
after  the  plaintiff,  Sarah,  became  entitled  to 
the  possession.  Her  mother  died  in  1820,  and 
the  suit  was  commenced  in  1831.  A  suit  at 
any  time  before  the  Statute  of  Limitations  at- 
taches, is  in  season.  2  Kent,  Com.,  287,  n.;  5 
Hamm.,  251  ;  11  Johns.,  539  ;  14  Id.,  127.  It 
cannot  be  said  that  here  has  been  a  confirma- 
tion. Previous  to  1809,  the  plaintiff,  Sarah, 
on  application,  expressly  refused  to  confirm 
the  deed  executed  by  her  in  infancy.  Silence, 
or  mere  omission  to  enforce  a  claim,  is  no  evi- 
dence of  confirmation  ;  it  can  only  be  inferred 
from  acts  done,  and  those  of  such  an  unequiv- 
ocal character  as  to  leave  no  doubt  of  the  in- 
tent to  confirm.  10  Pet.,  70.  The  doctrine 
that  a  party  is  bound  to  restore  the  considera- 
tion which  he  has  received  on  avoiding  a  deed 
for  infancy,  is  of  modern  origin,  and  cannot 
be  supported  on  principle.  The  first  case  in 
which  it  is  broached,  is  found  in  15  Mass.,  359. 
Nothing  of  the  kind  is  intimated  in  11  Johns., 
or  14  Id.,  127.  If  the  property  is  taken 
back  on  the  ground  of  infancy,  an  action  no 
doubt  will  lie  for  the  consideration  paid,  but 
there  Is  no  pretense  for  the  position  that  the 
property  must  be  restored  before  suit  brought; 
nor  is  it  necessary  that  the  deed  should  be  avoid- 
ed before  suit  brought  for  the  recovery  of  the 
possession,  as  otherwise  no  right  of  possession 
would  be  shown.  It  was  said  on  the  other  side 
that  the  defendant  being  rightfully  in  posses- 
sion, could  not  be  treated  as  a  trespasser  and 
subjected  to  the  payment  of  me*ne  profits. 
But  why  not  ?  *On  proving  the  in  [*124 
fancy,  the  deed  is  shown  to  have  been  void  ab 
initio,  and  the  defendant  always  a  wrong-doer, 
and  of  course  he  must  respond  in  damages, 
the  same  as  a  plaintiff  must  pay  costs  who  is 
defeated  in  an  action  on  a  bond  by  a  plea  of 
infancy.  Besides,  the  recovery  in  ejectment  is 
evidence  only  of  the  title,  and  not  of  the  time 
during  which  the  defendant  enjoyed  the  me«M 
profits.  2  R.  S.,  311,  sec.  48. 

Jfcwra.P.W.  Radcliffand  S.  P.  Staples. 
for  the  plaintiff,  insisted  that  the  devise  in  the 
will  of  the  testator  did  not  pass  an  estate  in  fee 
to  the  children  of  Margarettu  and  Magdalcna, 
but  only  an  estate  for  life,  leaving  the  fee  to 
descend  to  the  heirs  at  law.  In  support  of  this 
position  they  adverted  to  the  various  devises 
of  the  will  to  show  the  intention  of  the  testa- 
tor, and  adduced  many  authorities.  They  con- 
ceded that  in  the  opinion  delivered  in  the  case 
of  Jaelunn  v.  Luquere,  5  Cow..  221,  it  was  said 
that  upon  the  deatli  of  either  of  the  daughters 
of  the  testator,  the  portion  of  the  estate  of 
which  the  daughter  so  dvinjr  was  seised,  as 
a  tenant  in  common  for  life,  became  vested  in 
her  children  as  tenants  in  common  in  fee;  but 
they  insisted  that  the  quantity  of  the  estate  of 
the  grandchildren  of  the  testator  was  not  a 
point  in  judgment  in  that  case,  that  the  opin- 
ion in  that  respect  was  ubitfr  and  could  not 
have  been  fully  considered,  as  it  is  in  direct 
conflict  with  an  opinion  subsequently  pro- 
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nounced  by  the  same  judge,  in  7  Cow.,  79. 
They  next  insisted  that  the  devise  in  the  will 
of  the  testator  created  an  estate  for  life  in  his 
daughters,  Margaretta  and  Magdalena,  as  ten- 
ants in  common,  and  that  their  respective  chil- 
dren took  per  stirpes  also  as  such  tenants,  and 
not  per  capita;  and  that  this  point  was  distinct- 
ly decided  in  Jackson  v.  Luquere.  In  respect 
to  the  deed  from  the  plaintiff,  Sarah,  and  her 
husband  to  Mitchell,  they  insisted  that  it  was 
not  void,  but  merely  voidable;  and  in  support 
of  this  position  relied  upon  the  case  of  Zouch 
v.  Parsons,  3  Burr.,  1594,  and  S.  0.,  1  W.  Bl., 
also  14  Mass.,  462;  7  Cow., 180,  and  9  Id.,  626. 
And  being  voidable,  they  contended  that  the 
plaintiff,  Sarah,  ought  to  have  taken  measures 
to  avoid  it  within  a  reasonable  time  after  she 
acquired  the  legal  capacity  to  do  so,  which  they 
liio*]  "insisted  she  had  not  done.  Her  first 
husband  died  in  1802,  and  she  remained  un- 
married until  1830,  a  period  of  28  years.during 
all  which  time  she  slept  upon  her  rights.  By 
the  death  of  her  toother,  her  right  of  entry  be- 
came perfect  in  1820,and  still  she  took  no  steps 
to  avoid  the  deed  until  1831.  Under  these  cir- 
cumstances, a  confirmation  of  the  actof  her  in- 
fancy, they  insisted,  might  justly  be  inferred 
against  her.  2  Kent,  Com.,  237.  Six  months 
is  allowed  a  party  in  chancery,  after  he  arrives 
at  age,  to  show  cause  against  a  decree  made 
against  him  whilst  an  infant.  3  Kent,  Com., 
245.  Application  to  set  aside  a  sale  by  a  trustee 
must  be  made  within  a  reasonable  time,4  Cow., 
743,  and  in  every  instance  of  a  contract  voida- 
ble only  by  an  infant  on  coming  of  age,  he  is 
bound  to  give  notice  of  disaffirmance  within  a 
reasonable  time.  '  8  Taunt. ,  35,  508.  So  where 
an  election  was  given  to  take  a  lease  in  a  rea- 
sonable time,  it  was  held  that  the  delay  of  a 
year  was  unreasonable,  and  that  the  party  had 
forfeited  his  right.  2  T.  R,,  436.  At  all  events, 
20  years  in  analogy  to  the  Statute  of  Limita- 
tions barring  a  recovery  of  real  estate,  should 
be  considered  a  reasonable  time  within  which 
the  deed  should  be  disaffirmed.  11  Johns., 541; 
14  Id.,  127;  4  Cow., 743.  A  voidable  deed  must 
be  disaffirmed  by  an  act  equally  solemn  as  the 
first  conveyance.  2  Kent,  Com.,  237;  10  Pet., 
71.  In  14  Johns.,  127,  Ch.  J.  Spencer  says,  if 
the  conveyance  was  by  bargain  and  sale,  a  sec- 
ond deed  of  bargain  and  sale  will  be  equally 
solemn  and  notorious  in  disaffirmance  of  the 
first  deed;  and  though  he  held  in  that  case  that 
an  entry  on  the  premises  was  not  necessary, he 
so  held  merely  because  the  premises  were  sit 
uated  in  a  wilderness.  In  Roberta  v.  Wiggin,  1 
N.  H.,73,  it  was  held,  that  if  out  of  possession 
he  should  enter,  and  if  in  possession  should 
explicitly  evince  his  intention  to  defeat  the 
conveyance.  A 1  though  the  mother's  estate  for 
life  was  outstanding, the  plaintiff,  Sarah, might 
have  executed  a  deed  and  placed  it  on  record, 
to  guard  purchasers  from  loss,  or  she  might 
have  filed  her  bill,  to  restrain  those  claiming 
under  her  deed  executed  during  infancy  from 
conveying  and,  at  all  events,  should  have  giv- 
en express  notice  of  her  disaffirmance,  Kline  v. 
126*]  *Beebe,6  Conn.,  494, where  this  subject 
is  very  fully  discussed  and  considered.  The 
disaffirmance  also  should  have  been  by  the 
plaintiff,  Sarah,  herself,  when  she  was  discov- 
ert. Infancy  is  a  personal  privilege.  2  Kent, 
Com.,  236.  The  disaffirmance  of  an  act  of  this 

84 


kind  involves  a  question  of  moral  honesty,  af- 
fecting the  conscience  of  the  party,  which  no 
other  person  should  be  permitted  to  control. 
Here  the  suit  is  by  the  husband  and  wife, after 
the  lapse  of  many  years,  in  which  the  wife  had 
voluntarily  acquiesced  in  the  conveyance,  and 
immediately  after  her  marriage  this  suit  is 
brought.  It  should  be  considered  not  as  her 
act  but  the  act  of  her  husband.  A.  feme  covert 
is  not  capable  of  doing  any  act  affecting  her 
real  estate,  but  by  deed  acknowledged  in  the 
form  prescribed  by  statute  for  the  conveyance 
of  real  estate  by  femes  covert.  If  the  deed  in 
this  case  was  not  void,  but  merely  voidable,  it 
is  manifest  that  some  effectual  act  of  disaffirm- 
ance must  be  done,  or  manifest  injustice  will 
accrue  to  the  defendant,  who  is  rightfully  in 
possession,  until  the  deed  is  avoided.  How  can 
he,  by  an  action  of  ejectment,  be  treated  as  a 
trespasser  and  subjected  to  the  payment  of 
mesne  profits  ?  Besides,  if  the  deed  may  be 
avoided  on  the  ground  of  infancy,  the  equiva- 
lent originally  given  for  it  should  be  restored, 
which  in  this  case  has  not  been  done.  7  Johns. , 
87;  7  Cow.,  182;  15  Mass.,  359;  2  Paige,  191;  1 
Edw.,  303.  In  answer  to  the  objection  that 
the  deed  was  void  on  the  ground  that  the 
plaintiff,  Sarah,  was  a  feme  covert  at  its  execu- 
tion, as  well  as  under  age,  it  was  said  that  the 
statute  authorizing  the  acknowledgment  of 
deeds  by  femes  covert  made  no  exception  in  fa- 
vor of  infants,  and  that  this  mode  of  convey- 
ance had  been  adopted  here  instead  of  the  an- 
cient mode  of  levying  a  fine,  in  which  a  feme 
covert  might  join,  although  not  of  age. 

By  the  Court,  Bronson,  J.  Some  of  the 
questions  made  on  the  argument  were  disposed 
of  when  the  will  of  Aert  Middagh  was  before 
the  court  in  the  case  of  Jackson  v.  Luquere,  5 
Cow.,  221.  The  daughters,  Margaretta  and 
Magdalena,  severally  took  life  estates  in  the 
premises,  with  remainders  to  their  respective 
children  as  tenants  in  common — *the  [*127 
children  taking  per  stirpes,  and  not  per  capita. 
In  other  words,  the  children  of  each  daughter, 
immediately  on  the  death  of  their  mother, were 
entitled  to  an  undivided  half  of  the  property. 
The  partition  made  between  Margaretta  and 
Magdalena  in  1793,  was  valid  for  their  joint 
lives.but  did  not  bind  those  who  were  entitled 
to  the  estates  in  remainder. 

Magdalena  died  in  1825,  leaving  one  daugh- 
ter, Mrs.  Starnes,  who  took  an  undivided  half 
of  the  property.  Margaretta  and  her  husband, 
George  Moore,  had  four  children,  who  were 
entitled  to  the  other  undivided  half.  These  re- 
mainders were  vested  in  interest,  although 
they  were  not  entitled  to  the  possession  of  the 
property  until  after  the  termination  of  the  life 
estate  of  their  mother.  On  the  death  of  the  two 
sons,  Alexander  and  George,  their  two  sisters, 
Mrs.  Hunt  and  Mrs.  Bool,  took  their  interest 
in  the  estate  as  heirs  at  law.  1  L.  of  N.  Y., 
Greenl.  ed.,  207,  4th  Rule  of  Descents.  They 
were  then  seised  in  remainder  of  an  undivided 
half,  or  each  of  an  undivided  fourth  of  the 
property  ;  and  became  entitled  to  the  posses- 
sion on  the  death  of  their  mother  in  1820. 

The  plaintiffs  claim  an  interest  in  fee  under 
the  will,  and  contend  that  this  question  was 
decided  in  their  favor  in  the  case  of  Jackson  v. 
Luquere.  Mr.  J.  Woodworth,  who  delivered 
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the  opinion  of  the  court,  remarked,  that  on  the 
death  of  either  of  the  daughters  of  the  testator, 
her  portion  of  the  estate  "became  vested  in  her 
children,  as  tenants  in  common  in  fee."  The 
question  as  to  what  quantity  of  interest  the 
grandchildren  of  the  testator  took,  was  not  be- 
fore the  court;  the  judge  was  discussing  a  dif- 
fe/ent  matter  ;  and  I  have  no  doubt  that  the 
words  "in  fee"  found  their  way  into  the  opin- 
ion without  any  intention  of  passing  upon  the 
inquiry  whether  the  grandchildren  had  an  es- 
tate of  inheritance,  or  for  life  only.  It  is  im- 
possible to  read  the  will  without  perceiving 
that  the  question  is  of  too  grave  a  character  to 
be  disposed  of  in  two  words  ;  and  it  should,  I 
think,  be  regarded  as  still  open  for  considera- 
tion. But  it  is  unnecessary  to  decide  on  it  on 
the  present  occasion  ;  and  as  it  was  only  dis- 
128*]  cussed  *by  the  counsel  for  one  party, 
I  forbear  to  express  any  opinion  on  the  point. 

The  plaintiff,  Sarah  Bool,  at  the  time  she  ex- 
ecuted the  conveyance  to  Frederick  Mitchell 
in  1794,  was  &feme  covert  and  an  infant;  and 
the  principal  questions  in  the  case  are:  first, 
whether  the  deed  was  void,  or  only  voidable; 
second,  if  voidable  only,  then  whether  it  was 
necessary  for  her  to  do  any  act  to  avoid  the 
conveyance  before  bringing  this  action;  and 
third,  whether  the  deed  has  been  confirmed  by 
any  act  or  omission  on  her  part  since  she  at- 
tained the  age  of  21  years. 

Although  the  plaintiff  was  a  feme  covert,  her 
husband  united  with  her  in  the  conveyance, 
and  the  deed  was  acknowledged  before  a  mas- 
ter in  chancery  in  the  form  prescribed  by  law. 
The  Act  of  1788,  which  was  in  force  at  the 
time,  is  substantially  like  the  piesent  statute  in 
relation  to  acknowledgments  by  femes  covert.  2 
L.  of  N.  Y.,  Greenl.  ed.,  99,  sec.  3.  At  the 
common  law,  a  woman  during  coverture  could 
not  aliene  her  lands  by  deed;  but  she  might  do 
so  by  uniting  with  her  husband  in  levying  a 
fine,  or  suffering  a  common  recovery,  she  be- 
ing examined  by  the  judges  in  relation  to  her 
consent.  In  this,  as  well  as  in  most  of  the  oth- 
er States,  an  acknowledgment  by  the  wife,  or 
a  private  examination  before  some  public  offi- 
cer, that  the  deed  was  executed  freely,  and 
without  any  fear  or  compulsion  of  her  husband, 
has  taken  the  place  of  the  common  law  modes 
of  assurance  by  fine  and  recovery.  Our  statute 
does  not  in  terms  enable  the  wife  to  aliene  in 
this  manner,  nor  does  it  declare  her  conveyance 
valid.  Negative  words  only  are  used.  The  ac- 
knowledgment of  a  married  woman  shall  not 
be  taken,  except  in  a  particular  manner,  nor 
shall  her  estate  pass  by  a  conveyance  not  so  ac- 
knowledged. 1  H.  8..  758,  sec.  10.  Upon  the 
ordinary  rules  of  construction  this  would  not 
!"•  deemed  an  enabling,  but  a  restraining  stat- : 
ute.  It  seems  to  have  been  assumed  that  we 
li.i'l  not  adopted  the  common  law  rule,  and  that 
the  deed  of  a  feme  covert  was  effectual  to  pass 
her  interest  in  lands. 

A  recurrence  to  the  early  colonial  laws  will 
-h'-il  Home  light  on  the  peculiar  phraseology  of 
1 2O*]  the  statute.  The  4th  •section  of  the 
Act  of  Oct.  80.  1710,  provided  that  all  deeds 
and  conveyances, beingduly  acknowledged  and 
recorded,  or  the  transcript  thereof,  should  be 
good  evidence  to  all  intent*  and  purposes,  an  if 
the  original  were  produced  and  proved  in  court. 
8  R.  8.,  App.,  5.  Nothing  was  said  about  ac- 
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knowledgments  by  married  woman.  From  the 
Act  of  Feb.  16, 1771,  3  R.  8.,  App.,  22,  it  seems 
that  their  acknowledgments  had  been  taken  in 
the  same  form  as  though  they  had  been  femes 
sole,  and  that  a  doubt  had  arisen  whether  such 
conveyances  were  valid.  This  Act,  after  re- 
citing that  it  had  been  an  ancient  practice  in 
the  Colony  to  record  deeds  and  conveyances 
upon  the  previous  acknowledgment  of  the 
grantors,  confirmed  conveyances  already  made, 
notwithstanding  any  pretense  that  the  wife  had 
not  been  privately  examined.  "But  for  the 
more  solemn  conveying  and  recording  of  real 
estates  for  the  future,"  it  was  enacted,  that  "no 
estate  of  &feme  covert  shall  henceforth  pass  by 
her  deed,  without  a  previous  acknowledgment 
made  by  her  apart  from  her  husband,"  and  a 
certificate  was  to  be  made  by  the  officer  "  that 
she  had  been  privately  examined,  and  confessed 
that  she  executed  the  same  freely,  without  auy 
fear  or  compulsion  of  her  husband."  Nearly 
the  same  language  has  been  used  in  all  the  sub- 
sequent laws  on  the  subject.  Whether  the  com- 
mon law  rule  in  relation  to  alienations  by  mar- 
ried women  was  ever  adopted  in  this  State,  15 
Johns.,  109;  or,  if  adopted,  by  what  means  it 
was  subsequently  modified,  is  not  very  materi- 
al to  the  present  inquiry.  The  Act  of  1771  as- 
sumed that  femes  covert  might  aliene  by  deed, 
and  it  prescribed  the  manner  in  which  their 
acknowledgments  should  be  taken  for  the  fut- 
ure. There  can  be  no  doubt  that  the  deed  of 
the  plaintiff,  having  been  duly  acknowledged, 
was  as  effectual  to  convey  her  interest  as  though 
she  had  been  a  feme  sole.  Having  complied 
with  the  requisitions  of  the  statute,  the  disa- 
bility resulting  from  coverture  was  completely 
obviated.  There  was  no  incapacity  to  aliene 
her  lands  in  that  form. 

The  infancy  of  the  plaintiff  presents  a  dis- 
tinct question  from  that  of  her  coverture. 
Each  disability  must  be  considered  by  itself, 
and  neither  can  derive  any  additional  force 
*f rom  being  coupled  with  the  other.  [*  1  JiO 
Phillips  v.  Green,  3  Marsh.  (Ky.),  7,  and  5 
Mon.,  350.  The  case  of  tianford  v.  McLean,  3 
Paige,  117,  only  decides,  that  the  disability  ar- 
ising from  infancy  remains,  although  the  in- 
fant, being  also  &feme  covert,  acknowledged  the 
deed  in  the  form  prescribed  by  law.  To  that 
doctrine  I  fully  assent.  The  question,  then,  is, 
whether  the  deed  of  an  infant  be  absolutely 
void  or  only  voidable.  If  an  infant  convey  his 
lands  by  feoffment  with  livery  of  seisin,  it  lias 
never  been  doubted  that  the  estate  passes.  The 
deed  is  not  a  nulity,  although  it  may  be  avoid- 
ed by  the  grantor  after  he  attains  the  age  of  21 
years.  The  deed  executed  by  the  plaintiff  was 
a  bargain  and  sale,  and  it  is  insisted  that  such 
a  conveyance  by  an  infant  is  utterly  void.  Per- 
kins says,  sec.  12:  "  All  such  gifts,  grants,  or 
deeds  made  by  infants,  which  do  not  take  ef- 
fect by  delivery  of  his  hand,  are  void;  but  all 
gift*,  grunts,  or  deeds  made  by  infants,  by  mat 
ter  in  deed  or  in  writing,  which  do  take  effect 
by  delivery  of  his  hand,  are  voidable,  by  him- 
self, by  hi«t  heirs,  and  by  those  who  have  his 
estnte.  '  There  ha«  been  much  discussion  in 
the  books  on  the  question  whether  delivery  by 
the  infant  relates  to  the  deed  or  conveyance,  or 
i..  tli.-  p..—,  --I.. n  .,»  :  he  land  or  thing  -  •'.<!  1  n 
Zoneh  v.  I*ar*on»,  8  Burr.,  17»4.  It  WM  held 
that  a  conveyance  by  lease  and  release  executed 
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by  an  infant,  without  livery  of  seisin,  was  void- 
able only,  not  void.  Ld.  Mansfield  cites  Bro. 
Abr.  to  prove  that  the  delivery  of  a  deed  can- 
not be  void,  but  only  voidable;  and  he  adds, 
there  is  no  difference  in  this  respect  between  a 
feoff ment  and  deeds  which  convey  an  interest; 
the  reason  is  the  same.  The  conveyance  by 
lease  and  release,  as  well  as  that  by  bargain  and 
sale,  derives  its  operation  from  the  Statute  of 
Uses.  The  deed  raises  a  use,  to  which  the  stat- 
ute immediately  transfers  the  possession,  or 
legal  seisin  of  the  land.  Corporeal  investiture 
is  not  necessary  to  the  perfection  of  the  title. 

In  Jackson  v.  Burchin,  14  Johns.,  124,  a  doubt 
was  suggested  whether  a  deed  of  bargain  and 
sale  by  an  infant,  was  not  absolutely  void;  but 
the  decision  turned  on  another  question.  The 
case  of  Zouch  v.  Parsons,  though  it  has  been 
questioned  in  England,  has  never  been  over- 
131*]  ruled;  and  *the  principle  of  that  decis- 
ion has  been  often  recognized  in  this  and  other 
States.  In  Conroe  v.  BirdsaU,  1  Johns.  Gas., 
127,  it  was  held  that  the  bond  of  an  infant,  as 
well  as  other  deeds  which  take  effect  by  deliv- 
ery of  his  hand,  was  only  voidable,  not  abso- 
lutely void.  In  Jackson  v.  Todd,  6  Johns.,  257, 
Dunbar,  under  whom  the  lessor  claimed,  was 
an  infant  at  the  time  he  conveyed,  and  although 
the  fact  is  not  expressly  stated,  there  can  be  no 
doubt  that  the  conveyance  was  by  deed  of  bar- 
gain and  sale.  It  was  held  that  the  deed  was 
only  voidable,  and  that  the  defendant  did  not 
stand  in  such  a  relation  to  the  title  that  he  could 
avoid  it.  In  Jackson  v.  Carpenter,  11  Johns., 
539,  the  infant  had  conveyed  by  deed  of  bar- 
gain and  sale,  and  the  judgment  proceeds  on 
the  ground  that  the  deed  was  only  voidable.  In 
Roofv.  Stafford,  7  Cow.,  179,  Woodworth,  ,/., 
who  delivered  the  opinion  of  the  court,  said  he 
considered  it  now  well  settled,  that  the  con- 
tracts of  an  infant,  not  only  such  as  take  effect 
by  his  actual  delivery  of  the  subject-matter  (as 
a  feoffment  with  livery,  or  a  sale  and  manual 
delivery  of  goods),  but  all  his  deeds,  whether 
at  the  common  law  or  under  the  Statute  of 
Uses;  whether  relating  to  real  or  personal  prop- 
erty, are  voidable  merely,  not  void.  This  doc- 
trine was  admitted  by  Chancellor  Jones,  and  de- 
nied by  no  one.  when  the  case  was  before  the 
Court  for  the  Correction  of  Errors.  9  Cow., 
626.  The  rule  seems  to  be  universal,  that  all 
deeds  or  instruments  under  seal,  executed  by 
an  infant,  are  voidable  only,  with  the  single 
exception  of  those  which  delegate  a  naked  au- 
thority: which  are  void.  And  even  in  relation 
to  a  power  of  attorney,  Parker,  Ch.J.,con 
sidered  it  a  point  of  strict  law,  somewhat  in- 
congruous with  the  general  rules  affecting  the 
contracts  of  infants,  and  that  no  satisfactory 
reason  could  be  assigned  for  the  exception. 
Whitney  v.  Dutch,  14  Mass.,  462,  463.  That  a 
deed  of  bargain  and  sale  executed  by  an  infant 
is  not  void,  see  also  Roberts  v.  Wiggins,  1  N.  H., 
73;  Kline  v.  Beebe,  6  Conn.,  494;  Hubbardv. 
Gummingx,  \  Greenl.,  11;  Bk.  v.  Chamberlin,  15 
Mass.,  220;  Phillips  v.  Green,  3  Marsh.  (Ky.), 
7;  5  Mon.,  350;  Newl.  Ch.  Cont.,  11;  2  Poth.. 
132*J26.  Chancellor  Kent,  *says,  the  doctrine 
of  Zouch  v.  Parsons  has  been  recognized  as  law 
in  this  country,  and  it  is  not  now  to  be  shaken. 
2  Kent,  236.  I  entertain  no  doubt  that  the  deed 
was  voidable  only,  and  not  void. 

Was  it  necessary  for  the  plaintiff  to  do  any 
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act  to  avoid  the  deed  before  bringing  this  ac- 
tion? The  general  rule  is,  that  the  voidable 
act  of  an  infant,  if  it  be  by  matter  of  record, 
must  be  avoided  by  some  matter  of  record, 
as  by  writ  of  error,  or  audita  querela,  and  these 
must  be  prosecuted  during  his  minority,  that 
the  infancy  may  be  tried  by  inspection;  but 
the  act  in  pais  of  an  infant  may  be  avoided  by 
some  other  act  in  pais  of  equal  solemnity  or 
notoriety.  If  there  be  a  feoffment  with  livery, 
it  may  be  avoided  by  entry,  which  is  an  act  of 
equal  notoriety.  It  may  also  be  avoided  by 
writ  of  dumfuit  infra  cetatem.  The  deed  of  an 
infant  cannot  be  avoided  until  he  becomes  of 
age,  although  he  may  enter  and  take  the  prof- 
its in  the  meantime.  But  it  seems  that  a  sale 
and  manual  delivery  of  chattels  by  an  infant 
may  be  avoided  while  under  age.  Bac.  Abr. , 
Infancy  and  Age,  I.;  Com.  Dig.,  Infant,  ch. 
4,  5,  9;  F.  N.  B.,  192;  Roofv.  Stafford,  7  Cow., 
179;  9  Id.,  626.  Some  of  the  old  books  say  that 
an  infant  may  avoid  his  deed  by  entry  before 
he  comes  of  age;  but  that  is  not  the  doctrine 
of  the  present  day.  He  may  enter  while  within 
age  and  take  the  profits  until  the  time  arrives 
when  he  has  a  legal  capacity  to  affirm  or  dis 
affirm  the  deed;  but  the  deed  is  not  rendered 
utterly  void  by  the  entry;  it  may  still  be  con- 
firmed after  he  arrives  at  full  age. 

The  deed  of  an  infant  may  sometimes  be 
avoided  by  plea,  but  the  infancy  must  be  spe- 
cially pleaded,  and  cannot  be  given  in  evi- 
dence under  non  est  factum,  because  it  is  his 
deed  until  has  been  avoided.  3  Burr.,  1H05  ; 
Bac.  Abr.,  Infancy  and  Age,  I.,  pi.  7.  The 
remedy  by  plea,  is  only  applicable  in  the  case 
of  executory  contracts,  or  where  the  question 
is  presented  in  such  a  form  that  an  opportunity 
to  plead  the  infancy  is  presented.  Where  the 
contract  is  completely  executed,  as  in  the  case 
of  a  conveyance  of  real  estate,  or  a  sale  and 
manual  delivery  of  chattels,  an  opportunity  to 
plead  the  infancy  can  seldom  arise,  and  the 
deed  *must  be  avoided  in  some  other  [*133 
way.  Inhab.  of  Worcester  v.  Eaton,  13  Mass., 
375. 

A  deed  of  bargain  and  sale  executed  by  an 
infant  may,  under  certain  circumstances,  be 
avoided  by  another  deed  of  bargain  and  sale 
to  a  third  person  after  he  becomes  of  age — that 
being  an  act  of  the  same  description  and  of 
equal  notoriety  with  the  original  conveyance. 
Jackson  v.  Carpenter,  11  Johns.,  539;  Jackson 
v.  Burchin,  14  Id.,  124;  Tucker  v.  Moreland, 
10  Pet.,  58.  It  was  said  in  Jackson  v.  Carpen- 
ter, that  the  conveyance  of  the  infant  was  not 
attended  with  all  the  solemnities  of  a  feoffment 
and  livery,  and  that  it  might  be  defeated  by  an 
act  of  the  same  description  and  of  equal  noto- 
riety. In  holding  that  an  entry  was  not  nec- 
essary to  avoid  the  deed,  stress  was  laid  on  the 
fact  that  the  land  was  vacant  and  uncultivated, 
and  an  entry  would  have  been  useless.  In 
Jackson  v.  Btirchin,  the  land  was  also  vacant 
at  the  time  the  second  deed  was  executed,  and 
the  court  say,  the  law  does  not  require1  idle 
and  non-essential  ceremonies;  and  it  would  be 
idle  to  require  an  entry  on  the  premises  in 
1795,  when  not  only  this  lot  but  the  whole 
country  in  which  it  was  situated  was  almost  a 
wilderness.  In  Tucker  v.  Moreland,  the  infant 
had  never  been  out  of  possession.  If  in  these 
cases  the  land  had  been  held  adversely  to  the 
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infant,  the  second  deed  would,  I  think,  have 
been  void,  and  could  not  have  amounted  to  a 
revocation  of  the  first  conveyance.  This  was 
admitted  in  Jackson  v.  Burchin.  See,  also,  13 
Ma«s.,  375. 

Deeds  procured  by  duress,  or  executed  by 
persons  of  unsound  mind,  stand  on  nearly  the 
same  footing  as  the  deeds  of  infants.  In  Thomp- 
son v.  Leach,  Garth.,  435,  the  court  say,  there 
i-  ;i  difference  between  a  feoffment  made  pro- 
prii*  manebus  of  an  idiot,  and  the  bare  execu- 
tion of  a  deed  by  sealing  and  delivery  thereof, 
as  in  cases  of  surrenders,  grants,  releases,  etc., 
which  have  their  strength  only  by  executing 
them,  and  in  which  the  formality  of  livery  and 
seisin  is  not  so  much  regarded  in  the  law  and, 
therefore,  the  feoffment  is  not  merely  void,  but 
voidable;  but  surrenders,  grants,  etc.,  by  an 
idiot,  are  void  ab  initio.  This  case  is  also  re- 
134*1  ported  *in  2  Salk.,  427;  Com.,  45,  and 
1  Ld.  Raym.,  313.  The  doctrine  that  any  deed 
of  an  infant  or  person  non  compos  mentis  is  ab- 
solutely void,  cannot  now  be  maintained.  The 
case  of  Conroe  v.  BirdsaU  decides  that  the 
penal  bond  of  an  infant  is  only  voidable,  and 
in  such  a  case  there  can  be  no  semblance  of 
benefit  to  the  infant  apparent  on  the  face  of 
the  deed.  The  case  of  Thompson  v.  Leach 
takes  the  distinction  which  will  be  found  in 
many  of  the  old  books,  between  deeds  ac- 
companied with  livery,  and  those  which  are 
not  followed  by  any  such  solemnity — holding 
the  one  voidable  and  the  other  void.  But  that 
is  not  the  doctrine  of  the  present  day.  It  has 
been  fully  settled  in  this  country,  as  we  have 
already  seen,  that  those  deeds  and  conveyances 
by  infants,  which  derive  their  operation  from 
the  Statute  of  Uses,  are  no  less  valid  than  con- 
veyances by  feoffment  with  livery.  They  vest 
the  title  and  estate  in  the  grantee;  ana  if  he 
enter  under  the  deeds,  he  has  both  the  legal 
and  actual  seisin  of  the  land,  which  can  only 
In-  defeated  by  avoiding  the  conveyance  If  a 
deed  of  bargain  and  sale  by  an  infant  stand  on 
tin-  same  footing  in  this  respect  as  a  feoffment 
with  livery,  I  can  perceive  no  possible  reason 
why  the  infant  should  not  be  required  to  avoid 
the  deed  by  some  act  of  the  same  nature  and 
of  equal  notoriety  that  would  be  necessary  in 
the  case  of  a  feoffment.  In  the  case  under  con- 
si'lcrtition,  the  land  is  held  under  the  infant's 
ilcc.l — the  actual  and  legal  seisin  have  been 
united.  It  is  a  lawful  seisin,  and  I  think  the 
t.-n  mi  cannot  be  regarded  as  a  trespasser  and 
turned  out  of  possession  so  long  as  the  deed  re- 
mains in  force. 

There  is  only  one  case  in  which  an  infant 
can  avoid  a  feoffment  with  livery  by  action; 
tint  is  by  writ  of  dumfuit  infra  atatum,  which 
sets  forth  the  fact  of  infancy,  and  seeks  to 
avoid  the  deed  on  that  ground.  P.  N.  B.,  192. 
In  all  other  canes  he  must  make  an  actual  en- 
try on  the  land,  for  the  express  purpose  of  dis- 
affirming the  deed.  There  is  A!HO  a  writ  of  en- 
try for  a  person  who  has  conveyed  when  of 
uti-Mind  mind,  called,  from  the  recital  In  It, 
dnm  f'lil  non  romp*  menlin.  F.  N.  B.,  203. 
Tliis  like  the  writ  of  entry  by  an  infant,  was 
devised  for  the  express  purpose  of  enabling  the 
I  :i~t*]  *pnrty  to  avoid  the  deed  by  an  appro 
prime  m-tinn.  The  rases  In  this  court  which 
have  held  that  no  entry  was  necessary,  are  put 
upon  the  ground  that  the  land  was  vacant. 
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and  that  an  entry  would  have  been  an  idle  cere- 
mony. But  it  is  otherwise  in  this  case.  An 
entry  here,  for  the  purpose  of  avoiding  the 
deed,  was  but  an  act  of  justice  to  the  tenant, 
before  treating  him  as  a  trespasser  and  sub- 
jecting him  to  costs  and  me*ne  profits. 

Inlnhab.  of  Worcester  v. Eaton,  13  Mass.,  375, 
the  first  deed  had  been  obtained  by  duress. 
From  the  report  of  the  same  case  in  11  Mass., 
368,  it  will  be  seen  that  the  grantor  afterwards 
entered  upon  the  premises,  claiming  and  de- 
claring that  she  entered  for  the  purpose  of  pos- 
sessing herself  of  the  land,  and  enabling  her 
self  to  make  a  conveyance;  and  a  second  deed 
was  executed  while  she  was  on  the  land.  Ch. 
J.  Parker  likens  it  to  the  deed  of  an  infant, 
and  he  says,  that  until  the  deed  is  avoided,  no 
subsequent  conveyance  by  the  grantor  can  be 
good;  the  title  will  remain  good  to  the  grantee, 
by  virtue  of  such  deed,  until  the  grantor  shall 
lawfully  disaffirm  it.  He  can  do  it  only  by  en- 
try; but  having  entered,  his  subsequent  deed, 
accompanied  by  proof  of  facts  tending  to  avoid 
the  first,  will  convey  a  title.  It  was  added, 
that  the  deed  of  the  tenant  (the  one  obtained 
by  duress)  being  wholly  avoided,  he  must  be 
considered  a  disseisor.  In  Roberts  v.  Wiggins, 
1  N.  H.,  73,  it  was  said,  that,  in  general,  an  in- 
fant, to  avoid  his  deed,  must  re  enter  on  the 
land  and  oust  the  occupant;  or,  if  already  in 
possession,  must  perform  some  act  explicitly 
evincing  his  intention  to  defeat  the  conveyance. 

It  is  unnecessary,  on  the  present  occasion,  to 
say  that  an  entry  on  the  land  was  the  only 
mode  in  which  the  deed  could  be  avoided,  for 
the  plaintiff,  previous  to  bringing  the  action, 
had  done  no  act  whatever  to  disaffirm  the  con- 
veyance. She  had  not  even  demanded  posses- 
sion of  the  land,  or  given  notice  to  the  tenant 
that  she  did  not  intend  to  be  bound  by  the  deed. 

If  one  who  has  aliened  his  estate  while  an 
infant  wishes  afterwards  to  avoid  the  convey- 
ance, it  is  imposing  no  unreasonable  burden  to 
require  that  it  shall  be  done  by  an  entry  on  the 
*land.  or  by  some  other  act  of  equal  [*13O 
notoriety ;  and  the  avoidance,  whatever  may  be 
its  form,  must  precede  the  bringing  of  an  ac- 
tion to  recover  possession.  Justice  to  the  ten- 
ant requires  it;  and  there  is  no  other  way  in 
which  we  can  carry  out  the  doctrine  that  the 
deed  of  an  infant  is  voidable  only,  and  not 
void.  Although  the  title  of  the  tenant  may 
be  defeated,  yet,  so  long  as  the  deed  remains 
unrevoked,  he  has  the  legal  seisin  of  the  land, 
and  cannot  be  sued  as  a  trespasser.  It  is  little 
better  than  a  contradiction  in  term*, to  say  that 
a  man  who  has  the  rightful  possession  of  lands 
can  be  treated  as  a  wrong  doer.  In  the  case 
under  consideration,  the  deed  remained  in 
full  force  at  the  time  the  action  was  brought; 
the  possession  of  the  defendant  was  not  tor- 
tious,  and  the  action  of  ejectment  cannot  be 
maintained.  . 

The  opinion  already  expressed  renders  it  un- 
necessary to  inquire  whether  the  deed  has  l>een 
confirmed  by  any  act  or  omission  on  the  part 
of  the  plaintiff  since  she  become  of  age. 

Neve  trial  denitd, 

/>rtae— Orwurf  rt«rf  ton  nf.  Cited  In  -S3  N.  Y..  512 ;  13 
Hun.  824;  5  Barb..  447  :»  How.  Pr..  1M. 

Frme,  cnreri— Cnn^evnnce  by.  OlUtl  in -24  Won  1., 
1M ;>  Hill.  241;  0  Hill,  200:  4  N.  V.,  12.  35:4  Barb.. 
41-' :  4  How.  Pr..  7H  ;  30  How.  Pr..  194  : 4  lios..  298  :  52 
Ind..91. 
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Feme  Covert— Di*a1>ilitu  of,  arizing  from  infancy. 
Explained  and  distinguished— 1  Denio,330. 

Cited  in-H.  &  D.,  263 :  3  Kob.,  431. 

Want— Contract  tf.  Cited  in— 1  Hill,  125;  H.  &D., 
425 ;  83  N.  Y..  250 : 4  Lans..  414 :  30  Hun.  610 ;  17  Barb., 
153,  430:24  Barb.,  152;  4  Sandf .,  419:  3  Bos.,  327:  3 
Leg.  Obs.,  129  ;  37  N.  J.  L.,  116;  18  Am.  Rep.,  720  (8 
Vroom..  108). 

Infant— Disafflrmance  and  ratification  of  contract 
by.  Overruled-41  Ind.,  397. 

Distinguished— Hoffm..  5«5. 

Cited  in— 7  Hill,  118;  H.  &  D.,  263;  9N.  Y.,  48:49 N. 
Y.,  412 ;  69  N.  Y-,  557 :  17  Barb.,  430 :  22  Barb.,  162 ;  25 
Barb.,  402 ;  97  Mass.,  511 ;  16  Minn.,  401 ;  54  Mo.,  88. 


NORMAN  «.  WELLS. 

Leaseof  Mill-Site — Covenant  not  to  Establish  any 
Other  Site  on  Same  Stream  for  Sawing  Ma- 
hogany— Breach  of  Covenant —  What  Amounts 
to — Mere  Subsequent  Demise  Without  Limita- 
tion, not  a  Breach — Right  of  Action  Accrues 
when  Mill  for  Sawing  Mahogany  is  Erect- 
ed or  put  into  Operation — Tlie  Covenant 
Runs  with  the  Land — Rights  of  Assignee — 
Breach  of  Covenant,  although  Second  Demise 
was  in  Accordance  with  Parol  Agreement 
made  Prior  to  First  Demise — Evidence —  Wit- 
nesses—  Opinions  of— Assessment  of  Damages 
—  Proof  of  Deeds — Certificate  of  Commissioner 
— Practice  and  Pleading. 

"Where  a  lease  was  executed  of  a  mill-site  on  a  cer- 
tain stream  for  a  term  of  years,  and  the  lessor  cov- 
enanted that  he  would  not  let  or  establish  any  other 
place  or  site  on  the  same  stream  to  be  used  for  saw- 
ing mahogany,  it  was  held  that  a  subsequent  de- 
mise by  the  landlord  to  third  persons  of  a  mill-site 
on  the  same  stream,  without  limitation  or  restric- 
tion as  to  its  use,  and  the  establishment  and  use  of  a 
mill  by  the  lessees  under  such  second  demise  in  the 
sawing  of  mahogany,  was  a  breach  of  the  covenant. 

And  that  the  covenant  was  broken,  although  the 
second  demise  was  in  strict  conformity  to  a  parol 
agreement  made  and  entered  into  by  the  defendant 
previous  to  the  first  demise :  it  being  held  that  a 
court  of  law  cannot  give  relation  back  to  a  lease  to 
the  time  of  a  previous  agreement,  although  fol- 
lowed by  immediate  possession. 

The  covenant  in  this  case  not  to  let  or  establish 
any  other  site  on  the  same  stream  to  be  used  for 
sawing  mahogany,  was  held  to  be  a  covenant  run- 
ning with  the  land,  and  that  for  the  breach  of  it  an 
action  might  be  sustained  by  the  assignee  of  the 
covenant. 

4t  was  further  held,  that  the  covenant  was  not 
broken  by  the  mere  subsequent  letting  of  a  mill- 
site,  although  the  subsequent  demise  contained  no 
137*]  limitation  *or  restriction  upon  its  use;  and 
that  the  right  of  action  did  not  accrue  until  a  mill 
was  erected  for  the  avowed  purpose  of  sawing  ma- 
hogany or  was  actually  used  in  such  business. 

To  render  a  covenant  available  to  an  assignee,  it 
is  not  necessary  that  the  act  in  respect  to  which  the 
covenant  is  made  should  be  done  or  omitted  to  be 
done  on  the  demised  premises :  it  must,  however,  be 
touching  or  concerning  the  thing  demised  as  affect- 
ing the  value  of  the  reversion  or  the  term  or  influ- 
encing the  rent. 

When  a  covenant  will  be  deemed  to  run  with  the 
land,  and  when  it  will  be  considered  as  merely  per- 
sonal or  collateral,  discussed  and  considered. 

Whether  a  covenant  will  be  considered  of  the  one 
character  or  the  other,  is  not  affected  by  the  statute 
giving  to  the  assignee  of  a  lease,  the  same  remedy 
which  the  lessee  might  have  had  against  the  lessor. 

In  an  action  of  covenant  on  a  deed,  all  the  material 
allegations,  except  the  execution  of  the  deed,  are 
admitted  by  the  plea  of  nun  estfaettOH,  although  the 
plea  be  accompanied  by  a  notice  of  special  matter 
intended  by  the  defendant  to  be  given  In  evidence 
on  the  trial :  the  defendant,  however,  under  a  prop- 
er notice,  is  at  liberty  to  disprove  the  averments. 

The  defendant  cannot,  in  such  action,  prove  a 
breach  of  covenants  on  the  part  of  the  plaintiff, 
contained  in  the  instrument  declared  on. 

In  the  assessment  of  damages  for  the  breach  of  a 
covenant,  the  opinions  of  witnesses  as  to  the  proba/- 
ble  amount  of  damages  are  not  admissible :  witness- 
es must  give  facts  and  not  opinions,  except  in  mat- 

88 


tere  relating  to  science,  when  the  opinions  of  ex- 
perts may  be  received. 

It  seems,  also,  that  on  questions  of  insanity,  in 
cases  of  crfm.  con.  and  in  actions  for  breach  of' 
promise  of  marriage,  the  opinions  of  witnesses  will 
be  received,  although  in  the  first  case  the  exceptions- 
should  be  limited  to  the  opinions  of  professional 
men. 

A  witness  who  proves  a  deed  before  a  commis- 
sioner must  state  that  he  was  present  at  the  execu- 
tion thereof ;  it  seems  that  it  is  not  sufficient  that  he 
testify  that  the  parties  acknowledged  the  execu- 
tion of  the  instrument  and  that  he  subscribed  his- 
name  as  a  witness. 

Where  the  latter  facts  were  stated  in  a  certificate 
of  a  commissioner,  and  the  certificate  was  objected 
to  as  insufficient,  without  specifying  the  defect 
upon  which  the  objection  was  founded,  it  was  held, 
on  a  motion  for  a  new  trial,  that  the  objection  was 
unavailable,  as  not  being  sufficiently  definite. 

It  seems  that  objections  must  be  as  definite  and 
specific,  when  presented  upon  a  case,  as  upon  a  bill 
of  exceptions. 

It  is  not  necessary,  i  n  the  certificate  of  the  proof  of 
a  deed,  to  state  the  residence  of  an  identifying  wit- 
ness. 

A  motion  in  arrest  may  be  made  at  the  same  time 
that  application  is  made  for  a  new  trial. 

Citations-13  Wend.,  536:  8  Wend.,  109;  5  Mill.  (La.),. 
295,  300,  301;  6  Call,  78,  82: 10  Wend.,  202;  14  Johns.,  89, 
248  :  9  Cow.,  307 : 1  Ad.  &  El.,  822 : 1  R.  S.,  739,  sees.  23, 

24,  747  ;  5  Co.,  16,  21.  24:  Wilmots,  Op.,  341 ;  3  Wils., 

25,  27,28,  29 ;  2  Chit.,  482,  S.  P.:  5  Barn.  &  Aid.,  1 : 
Fitzh.  Abr.,  181 :  2  Dowl.  &  R.,  670;  1  Barn.  &  C.,  410: 
Y.  B.,  42  Edw.  III.,  3 :  2  Hen.  IV..  6  h :  4  Paige,  510, 
514 ;  1  R.  L.  1813,  363,  364,  sees.  1,  2;  32  Hen.  VIII.,  ch. 
34;  5  Pick.  Stat.  at  L.,48:  Spencer's  case,  25  Eliz., 
res.  2,  3 :  2  Mylne  &  K.,  517 :  1  Coop.  Sel.  Cas.,  298  :  1 
Eq.  Cas.  Abr.,  27  F.  4 ;  1  Saund.,  237 :  2  H.  BL,  133 :  4 
B.  &  Aid.,  266;  3  T.  R.,  393 :  10  East,  130 :  Godb.,  120 ; 
Moore,  159,  243, 452 ;  6  Taunt..  224.  229 ;  2  Marsh,  1.  4 ; 
Sty.,  316:  2  Blackf.,  301 :  2  Chit.,  482 ;  Cro.  Eliz.,  449, 
479 :  Poph.,  109 :  2  And.,  18;  S.  C..  case  XII;  3  Johns., 
471 :  5  Johns.,  120 :  7  Johns.,  376 ;  11  Johns.,  122  ;  2 
Johns.,  1  ;  13  Johns.,  105 ;  3  Doug.,  157 ;  1  Paige,  173 ;  2 
Stark.,  191: 4  Cow.,  355. 

THIS  was  an  action  of  covenant,  tried  at  the 
Westchester  Circuit,  in  Jan.,   1835,  before 
the  Hon.  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  declared  as  the  assignee  of  a 
lease,  executed  by  the  defendant  to  one  Joseph 
Delacroix, bearing  date  *I\ov.  13,  1829.  f*138 
whereby  the  defendant  demised  to  Delacroix 
and  his  assigns,  a  mill-seat,  together  with  one 
acre  around  the  same  near  the  center  of  the 
Village  of  Phillipsburgh,  in  the  Town  of  Yon- 
kers,  on  the  stream  of  waters  that  runs  through 
the  same,  called  Saw-mill  River;  together  with 
the  dam,  and  all  buildings,  mills,  improve- 
ments and  appurtenances  thereunto  belonging; 
being  bounded  as  follows,  etc.,  to  hold,  to  the 
lessee  and  his  assigns,  from  May  1,  1830,  for 
the  term  of  14  years,  subject  to  an  annual  rent 
of  $600.  The  defendant  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  cove- 
nanted with  the  lessee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  that  he  would  not  let 
or  establish  any  other  place  or  seat  on  the  be- 
fore mentioned  stream  of  water,  to  be  used  for 
sawing  mahogany  (or  any  description  of  ve- 
neers), except  to  the  lessee,  his  executors,  ad- 
ministrators or  assigns.  The  plaintiff,  in  the 
first  count  of  his  declaration  averred,  that  the 
lessee  entered  May  1,  1836,  and  July  30,  in  the 
same  year,  assigned  the  lease,  etc.,  to  him,  the 
plaintiff,  and  that  he  entered  and  possessed  the 
premises  until  the  commencement  of  this  suit; 
that  after  the  assignment,  viz.:  Sep.  1,  1831, the 
defendant,  by  bis  assigns,  O.  S.  Paddock  and 
P.  W.  Paddock,  established  a  certain  other 
place  or  seat,  on  the  before  mentioned  stream 
of  water,  to  be  used  for  the  sawing  of  mahog- 
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any  and  every  description  of  veneers,  and  pre- 
pared and  established  a  building,  and  fitted  the 
same  with  suitable  machinery  for  that  purpose. 
The  2d  count  charged  the  defendant  (without 
reference  to  his  assigns)  with  establishing  a 
building  on  the  same  stream,  after  the  assign- 
ment to  the  plaintiff , and  averred  that  the  same 
was  thereafter  used  for  sawing  mahogany  and 
every  description  of  veneers.  The  3d  count 
charged,  that  after  the  execution  of  the  lease  to 
Delacroix,  and  after  the  assignment  to  the 
plaintiff,  O.  S.  Paddock  and  P.  W.  Paddock 
(to  whom  the  defendant  after  the  execution  of 
the  lease  to  Delacroix,  had  assigned  for  a  cer- 
tain term  of  years  a  part  of  the  same  stream  of 
water  and  land  adjoining  thereto),  established 
and  put  in  operation  a  saw-mill,  for  sawing  ma- 
139*]  hogany  and  veneers, *and  that  from  the 
establishment  thereof  it  had  been  used  by  them 
in  sawing  mahogany,  etc. 

The  defendant  demanded  oyer  of  the  lease, 
from  which  it  appeared  that  Delacroix  had 
covenanted  that  he  would  keep  the  premises  in 
repair,  would  not  erect  a  powder  mill,  cotton- 
mill,  or  any  other  buildings  that  should  en- 
hance the  rate  of  insurance,  and  would  not 
suffer  any  business  or  manufactory  to.  be  prose- 
cuted on  the  premises  that  would  be  a  nuisance, 
etc.;  that  the  mill  on  the  premises  should  be 
insured  against  fire  to  a  certain  amount,  the 
insurance  to  be  procured  by  the  landlord,  who 
was  to  pay  half  of  the  premium  of  insurance 
and  the  tenant  the  other  half.  The  lease  also 
contained  the  usual  clause  of  re-entry.  After 
craving  oyer,  and  setting  forth  the  same,  the 
defendant  pleaded  non  eatfactum,  and  attached 
a  notice  of  special  matter  intended  by  him  to 
be  proved  on  the  trial,  in  which  he  stated  that 
he  would  disprove  every  averment  in  the  dec- 
laration and  particularly  that  he  would  prove 
that  neither  Delacroix  or  the  plaintiff  had  kept 
the  premises  in  repair,  whereby  he,  the  de- 
fendant, had  been  compelled  to  repair  the 
same  ;  that  the  demised  premises,  by  the  neg- 
lect of  the  plaintiff  to  keep  the  same  in  repair, 
had  been  injured  and  almost  rendered  value- 
less ;  that  the  plaintiff  had  permitted  the  de- 
mised premises  to  be  used  for  manufacturing 
bat  bodies  whereby  the  mill  was  endangered 
and  the  rate  of  insurance  enhanced  ;  that  if 
any  mill  or  machinery  had  been  erected  or  es- 
tablished for  sawing  mahogany,  etc.,  it  was 
done  not  by  the  defendant,  but  by  others  under 
leases  granted  by  the  defendant  before  the 
plaintiff  became  the  assignee  of  the  demised 
premises,  and  before  the  execution  of  the  lease 
to  Delacroix  ;  and  that  if  the  plaintiff's  mill 
had  become  valueless,  it  bad  become  HO  in  con- 
sequence of  the  plaintiff's  inattention  and  in 
competency  tn  conduct  the  business. 

The  plaintiff  produced  on  the  trial  the  lease, 
upon  which  the  suit  is  founded,  upon  which 
appeared  a  certificate  of  a  commissioner  of 
deeds,  bearing  date  July  10,  1834,  netting  forth 
tint  Jacob  Westervelt,  to  him  known,  had 
come  before  him  and  deponed  that  be  was 
personally  acquainted  with  John  S.  Jenkins, 
of  the  City  of  N.  Y.  (then  present),  a  sub- 
14O*]  scribing  *wtlness  to  the  lease;  and  that 
Jenkins  being  sworn,  deposed  that  he  re- 
sided in  the  City  of  N.  Y..  that  he  knew  Sam 
uel  Wells  and  Joseph  Delacroix  to  be  the  same 
individuals  described  in,  and  who  executed  the 
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lease,  that  they  acknowledged  that  they  exe- 
cuted the  same,  and  that  he  subscribed  his 
name  as  a  witness  thereto.  To  which  certifi- 
cate was  attached  a  certificate  of  the  clerk  of 
the  City  and  County  of  N.  Y.,  in  due  form, 
that  the  commissioner  of  deeds,  who,  etc., was 
an  officer,  etc.  The  defendant's  counsel  ob- 
jected to  the  certificate  of  thecommissioner.as 
insufficient  evidence  of  the  execution  of  the 
lease.  The  judge  overruled  the  objection, and 
the  lease  was  read  to  the  jury.  The  plaintiff 
also  produced  and  read  in  evidence  the  assign- 
ment of  the  lease  from  Delacroix  to  him  ;  the 
evidence  of  the  execution  of  which  consisted 
in  a  certificate  of  proof  indorsed  by  a  commis- 
sioner of  deeds.  Upon  this  proof  the  plaintiff 
insisted  that  he  was  entitled  to  recover ;  that 
every  part  of  the  declaration,  except  the  exe- 
cution of  the  lease,  was  admitted  by  the  plea 
of  non  estfactum,  and  that  it  only  remained  for 
him  to  show  the  amount  of  damages  sustained 
by  the  erection  and  establishment  of  Paddock's 
mahogany  saw  mill.  The  defendant  insisted 
that  the  proof  was  not  sufficient,  inasmuch  as 
by  the  notice  attached  to  the  plea,  every  part 
of  the  declaration  was  traversed  and  denied. 
The  judge  decided  that  by  the  plea  of  non  eat 
foctum,  the  averments  in  the  declaration  not  de- 
nied by  the  plea,  were  admitted,  and  that  not- 
withstanding the  notice  attached  to  the  plea, 
the  burden  of  disproving  the  averments  in  the 
declaration  laid  on  the  defendant.  The  plaint- 
iff proved  that  Dec.  5, 1829,  the  defendant  exe- 
cuted to  O.  8.  Paddock  and  P.  W.  Paddock 
a  lease  of  a  mill-site  on  the  same  stream  on 
which  the  plaintiff's  mill  was  situate,  which 
coptained  no  restriction  or  limitation  of  the  use 
to  which  the  same  might  be  applied,  and  that 
a  mill  erected  on  the  premises  demised  to  the 
Paddocks,  was  set  in  operation  in  the  sawing 
of  mahogany,  in  the  spring  of  1831,  and  then 
called  and  examined  a  number  of  witnesses 
who  testified  to  the  diversion  of  business  from 
the  mill  of  the  plaintiff,  and  to  various  facts 
and  circumstances,  showing  the  damage  sus- 
tained by  him  in  consequence *of  such  [*141 
erection,  etc.  The  plaintiff  proposed  to  prove 
|  by  a  witness,  one  Bacon,  who  had  been  a  work- 
j  man  in  his  mill,  the  damages,  which,  in  his 
opinion,  the  plaintiff  had  sustained  in  conse- 
quence of  the  erection  of  Paddock's  mill, with- 
out reference  to  anv  books  or  accounts  of  the 
quantity  of  work  clone  in  the  plaintiff's  mill 
!  previous  or  subsequent  to  the  erection  of  Pad- 
dock's mill.  The  defendant  objected  to  such 
proof  ;  but  the  judge  decided  that  it  was  ad- 
missible, and  that  the  defendant  should  be  at 
liberty  to  cross-examine  the  witness  as  to  the 
facts  on  which  his  judgment  was  formed.  The 
witness  thereupon  testified  that,  in  his  opinion, 
the  plaintiff  had  sustained  at  least  f  1.500  dam- 
ages ;  and  one  Symonds.  another  workman  of 
the  plaintiff  concurred  with  Bacon  in  his  opin- 
ion of  the  amount  of  damage  sustained.  The 
plaintiff  having  rested,  the  defendant  moved 
for  a  nonsuit,  on  the  following  among  other 
grounds : 

1.  That  the  covenant  in  question  is  not  a 
covenant  running  with  the  land,  mid  that. con- 
sequently, an  action  for  the  breach  of  it,  can- 
not be  maintained  by  the  plaintiff. 

2.  That  if  the  covenant  had  been  broken,  it 
was  broken  by  the  execution  of  the  lease  by  the 
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defendant  to  the  Messrs.  Paddocks,  Dec.  5, 
1829,  while  Delacroix  was  the  owner  of  the 
premises  subsequently  assigned  to  the  plaintiff; 
and  that  such  breach  did  not  pass  by  the  as- 
signment to  the  plaintiff,  so  as  to  entitle  him  to 
maintain  an  action  therefor  in  his  own  name. 
The  judge  ruled,  that  under  the  pleadings  in 
the  cause  it  was  doubtful  whether  the  question 
could  be  raised  at  the  circuit.as  to  whether  the 
covenant  was  personal,  or  was  a  covenant  run- 
ning with  the  land  ;  that  he,  however,  thought 
that  it  did  run  with  the  land,  and  that  the 
plaintiff,  as  the  assignee  of  the  lease,  was  en- 
titled to  sustain  the  action.  He  further  held, 
that  the  breach  of  the  covenant  took  place 
when  the  Paddocks,  in  the  spring  of  1831,  com- 
menced sawing  mahogany  in  the  mill  estab 
lished  by  them,  and  he,  therefore,  refused  to 
non  suit  the  plaintiff. 

The  defendant  offered  to  prove  the  facts  spe- 
cifically set  forth  in  the  notice  attached  to  his 
plea  as  to  the  breach  of  covenants,  etc. ,  on  the 
part  of  the  plaintiff  ;  which  evidence  was  ob- 
jected to  by  the  plaintiff  and  rejected  by  the 
142*]  judge.  *The  defendant  then  called  O. 
S.  Paddock,  and  proved  by  him,  that  about 
Oct.  10,  1829,  he  and  P.  W.  Paddock  agreed, 
by  parol,  with  the  defendant  for  a  lease  of  the 
premises  described  in  the  indenture  subse- 
quently executed  to  them  by  the  defendant 
Dec.  5,  1829,  subject  to  the  rent  and  conditions 
expressed  in  that  lease  :  the  term  to  commence 
Feb.  1,  then  next,  to  endure  for  the  term  of 
10  years  ;  the  tenants  to  have  immediate  pos- 
session, and  the  lease  to  be  prepared  and  execut- 
ed in  a  few  days.  They  accordingly  took  imme- 
diate possession, and  proceeded  to  build  a  mill. 
Dec.  5,  1829,  they  had  expended  $1,500  on  the 
premises,  and  on  that  day  the  lease  was  execut- 
ed,its  execution  having  been  delayed  by  the  ab- 
sence and  engagements  of  the  parties.and  when 
executed  was  intended  and  understood  to  be 
in  pursuance  of  the  parol  agreement  previously 
made.  This  evidence  was  taken  by  consent, 
with  leave  to  the  plaintiff  to  object  to  its  ad- 
missibility,  after  the  witness  should  have  testi- 
fied. He  accordingly  did  object.and  the  judge 
decided  that  it  was  inadmissible,  both  in  bar  of 
the  action  and  in  mitigation  of  damages.  The 
defendant  then  called  a  number  of  witnesses 
who  testified  upon  the  question  of  damages, 
one  of  whom  was  a  subscribing  witness  to  the 
lease  from  the  defendant  to  Delacroix  and 
proved  its  execution.  The  jury  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiff  with  $1,250  damages.  The  defendant 
asks  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Cowen.  J.  The  specific  ob- 
jections to  the  certificate  of  proof,  indorsed  on 
the  deed  are  now  heard  for  the  first  time.  They 
lie,  first  in  the  commissioner's  omission  to  state 
the  place  of  residence  of  the  identifying  wit- 
ness, and  second,  that  it  appears  that  the  sub- 
scribing witness,  after  being  identified, instead 
of  swearing  to  the  execution  of  the  lease,  sim- 
ply slated  that  the  parties  acknowledged  its 
execution.  The  objection  at  the  circuit  was 
143*]  too  general.  *The  first  specification 
under  it  is,  however,  answered  by  the  case  of 
Dibble  v.  Rogers,  13  Wend.,  536.  The  second 
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would  perhaps  have  been  valid  when  made,  if 
it  had  then  been  sufficiently  specific.  This  sum- 
mary mode  of  proof  by  a  subscribing  witness 
should  be  by  one  who  saw  the  execution  of  the 
deed  ;  non  constat  but  that  Jenkins  merely 
heard  a  casual  admission,  by  the  parties,  that 
they  executed,  and  then  placed  his  name  as 
a  subscribing  witness.  But  the  generality  of 
the  objection  is  fatal.  The  attention  of  the 
judge  and  of  the  plaintiff  should  have  been 
drawn  to  the  specific  defect.  It  is  true  that 
no  exception  was  taken  on  this  point,  but 
these  objections,  in  order  to  the  moving  for 
a  new  trial  on  a  case,  should,  in  general,  be 
equally  specific  as  if  intended  for  a  bill  of 
exceptions.  The  reason  in  both  cases  is  the 
same;  to  apprise  the  opposite  party,  so  that  he 
may  supply  the  defect,  and  the  court,  in  order 
that  the  question  of  law  may  be  seen.  Neither 
is  possible  where  the  objection  is  as  here,  ad- 
dressed to  the  whole  instrument  in  evidence. 
It  may  as  well  lie  to  the  whole  case  as  proved, 
or  to  an  instrument  of  any  length  and  com- 
plication. Accordingly,  a  general  objection  to 
the  allowance  of  interest  on  a  whole  account, 
some  items  of  which  carried  interest  though 
others  did  not,  was  holden  to  be  too  indefinite 
to  reach  those  not  carrving  interest.  Reab  v. 
McAllister,  8  Wend.,  109.  And,  what  is  still 
nearer  in  point  an  objection  to  the  reading  of 
certain  depositions,  on  the  ground  that  they 
were  not  legally  taken,  was  held  to  be  an  ex- 
ception so  general  as  not  to  reach  the  want  of 
a  proper  seal  by  the  officer  before  whom  they 
were  taken.  It  was  held  that  the  party  should 
have  mentioned  the  absence  of  the  seal.  Ohio 
Ins.  Co.  v.  Edmondson,  5  Mill.  La.,  295,300, 
301.  So  an  objection  to  the  admission  of  a 
deposition  in  evidence,  without  saying  for 
what,  was  followed  on  error  with  alleging  a 
want  of  due  notice  of  the  time  of  taking  it. 
The  court  said  they  would  not  regard  the  ob- 
jection as  going  to  the  manner  of  taking  it.  The 
great  danger  of  allowing  such  general  objec- 
tions was  Strikingly  illustrated  in  the  last  case; 
for,  on  the  objection  being  started  upon  error, 
a  certiorari  was  sent  to  bring  up  the  proceed- 
ings, when  it  appeared  that  full  notice  had 
*been  given.  The  fact  had  not  been  [*144 
put  into  the  bill,  merely  because  no  notice  was 
taken  of  it  by  objection;  and  had  the  judge 
made  the  bill  so  specific  as  to  reach  the  fact,  it 
would  have  been  false.  The  counsel  who  made 
the  objection  on  error,  was  very  properly  rep- 
rimanded by  Judge  Tucker.  Mandemtte  v.  Per- 
ry, 6  Call.,  78,  82.  These  cases  are  point  blank 
to  the  one  at  bar,  on  the  generality  of  the  ob- 
jection. It  was  merely  that  the  certificate  was 
insufficient, without  showing  either  the  want  of 
fixing  the  residence  of  the  identifying  witness, 
or  the  more  lurking  distinction  upon  the  pre- 
cise words  which  speak  of  the*  acknowledg- 
ment. Another  conclusive  answer  is,  that  the 
execution  of  the  lease  was  fully  proved  by  Ovid 
P.  Wells,  a  witness  called  by  the  defendant  to 
establish  another  lease  to  Delacroix.  He  was 
a  subscribing  witness  to  the  lease  declared 
upon,  and  in  answer  to  the  defendant's  own  in- 
quiry, swore  to  that  fact,  and  that  he  saw  both 
leases  executed  at  the  same  time. 

The  judge  was  clearly  right  in  deciding  that, 
under  the  pleadings,  all  the  material  allega- 
tions of  the  plaintiff  except  as  to  the  execution 
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of  the  lease,  were  admitted.  Cooper  v.  Watson, 
10  Wend.,  202.  Even  a  notice  of  special  mat- 
ter, Kane  v.  danger,  14  Johns.,  89,  or  a  stipu- 
lation to  allow  such  matter  in  evidence,  Dale 
v.  Roosevelt,  9  Cow.,  307,  will  not  enlarge  the 
operation  of  the  plea.  This  does  not  preclude 
the  defendant,  under  a  proper  notice,  from  tak- 
ing the  onus  on  himself  of  negating  by  evi- 
dence, what  would  otherwise  stand  technically 
and  conclusively  admitted;  nor  was  he  here 
denied  that  right. 

No  authority  was  cited  on  the  argument  for 
the  right  to  prove  a  breach  of  the  cross-cove- 
nant and  clause  of  re-entry.  The  ground  tak- 
en is,  that  the  lease  became  void  by  the  breach 
alone.  There  is  no  express  provision  that  it 
should  be  void  for  that  cause:  but  only  that  the 
defendant  might  re-enter,  and  that  be  should 
then  be  in  as  of  his  former  estate.  He  had  not 
re  entered.  We  think  his  only  course  to  avoid 
the  deed  was,  to  do  so  either  by  his  own  act  or 
by  an  ejectment, until  which  the  lease  was  void- 
145*]  able  *merely,  and  not  void.  It  is  not 
necessary  to  say  what  would  have  been  the  ef- 
fect of  a  direct  nullifying  clause. 

Nor  can  this  court  notice  the  mere  equitable 
right  of  the  Paddocks  to  a  lease;  and  consider 
as  already  done,  what  a  court  of  equity  might 
decree  upon  the  doctrine  of  that  court  under 
the  Statute  of  Frauds.  No  such  rule  prevails 
at  law;  nor  can  it  be  noticed  in  a  court  of  law 
for  the  purpose  of  saying  that  an  oral  contract 
to  give  an  indenture  of  lease  for  10  years, 
though  followed  by  immediate  possession  in  the 
lessees,  shall  be  deemed  a  lease  for  that  time  in 
preesenti;  nor  can  we  give  relation  to  the  sub 
sequent  lease  back  to  the  time  of  the  contract. 
This  would  be  a  very  doubtful  defense,  we 
should  think,  in  a  court  of  law,  even  had  the 
original  contract  been  in  writing.  The  rights 
of  the  parties  in  a  court  of  chancery  are  entire- 
ly foreign  to  the  case.  It  never  has  been  held 
that  a  court  of  law  can  in  any  way  enforce 
these  oral  contracts  declared  utterly  void  by 
the  Statute  of  Frauds,  although  there  may  be 
a  part  execution. 

Laying  that  contract  out  of  view,  the  ques- 
tion arises  whether  that  lease  and  what  fol- 
lowed were  a  breach  of  the  covenant.  And  we 
think  they  were  so.  The  erection  of  the  rival 
mill  might  have  been  easily  prevented  by  prop- 
er covenants  and  clauses  of  forfeiture  in  the 
lease  to  the  Paddocks,  which  the  defendant 
failed  to  introduce;  but  he  gives  a  lease  and  re- 
ceives rent  for  general  unrestricted  purposes. 
This  was  a  breach  by  the  defendant  himself 
from  the  time  when  Paddock's  mill  went  into 
operation.  The  case  of  King  v.  Pedly,  1  Ad. 
&  Ell..  822,  will  be  found  to  contain  principles 
entirely  sustaining  this  view  of  the  case,  if  any 
authority  be  necessary  for  saying  that  the  erec- 
tion of  a  rival  mill,  resulting  at  least  from  the 
defendant's  gross  negligence,  and  of  which  he 
is  annually  receiving  the  avails  by  way  of  rent, 
shall  not  be  deemed  bis  own  act. 

The  only  remaining  questions  arc,  whether 
the  covenant  sued  upon  runs  with  the  land;  at 
what  time  was  it  broken;  and  wan  it  proper  to 
receive  the  opinions  of  witnesses  as  to  the 
amount  of  the  plaintiff's  damage. 

1.  Does  this  coventant  run  with  the  land? 
146*]  We  think  *there  is  no  very  great  dlffi 
culiy  in  saying  with  the  learned  judge  at  the 
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circuit,  that  the  breach  did  not  arise  until  the 
rival  mill  of  the  Paddocks  was  in  operation. 
That  was  posterior  to  the  assignment  from 
Delacroix  to  the  plaintiff;  which  disposes  of 
the  objection  that  the  covenant,  by  being  brok- 
en at  the  time  time,  had  already  taken  the  char- 
acter of  a  chose  in  action.  The  reasons  why 
the  execution  of  the  lease  was  not,  per  se,  a 
breach,  can  be  better  considered  after  looking 
into  the  nature  and  quality  of  the  covenant  for 
assignability.  Did  it  pass  by  assignment  and 
vest  the  legal  right  to  sue  in  the  plaintiff  as  as- 
signee; or  must  he  come  here  in  the  name  of 
Delacroix? 

The  questions  on  the  nature  of  the  covenant 
could,  as  suggested  by  the  circuit  judge,  prop- 
erly be  heard  only  on  motion  in  arrest.  The 
parties.however.had  a  right  to  waive  that  form 
as  they  have  done,  and  argue  the  question  in 
connection  with  the  case.  I  shall,  therefore, 
proceed  to  consider  it. 

The  covenant  enjoys,  as  we  shall  see,  a  po- 
sition most  favorable  for  an  assignable  charac- 
ter. It  is  between  lessor  and  lessee,  and  so  the 
requisite  privity  arises,  if  it  be  susceptible  of 
privity.  It  has  express  words,  for  it  is  to  the 
lessee  and  his  assigns.  It  is  within  the  words 
of  a  statute,  1  R.  8.,  739,  sees.  23.  24,  2d  ed., 
enacting  that  it  may  be  so  assigned  as  to  carry 
the  lessee's  remedies  over  to  his  assignee.  We 
therefore  have  only  to  inquire  whether  it  be 
within  the  intent  of  the  statute,  so  inherent  in 
the  estate  demised  or  connected  with  it, as  not  to 
come  within  the  objection  of  being  collateral 
or  personal, which,  I  lake  it,  means  such  a  cove- 
nant in  the  lease  as  appears  to  be  foreign  from 
the  demise,  not  touching  the  land  or  its  value, 
or  the  value  of  the  reversion  or  of  the  term,  or 
going  to  fix  the  amount  of  the  rent;  in  short, 
a  distinct  matter  which  the  parties  have  put  in 
by  the  by,  as  they  might  do  in  respect  to  a 
horse  or  a  cow,  or  a  distinct  farm,  or  some  oth- 
er matter  which  at  least  does  not  appear  nec- 
essarily to  influence  the  demise.  The  immedi- 
ate point  before  us  is  new  to  this  country;  nor 
has  it  been  directly  adjudicated  in  England, 
the  country  of  lessors  and  lessees.and  the  coun- 
try of  our  law.  We  are  left  to  *princi-  [*147 
pies  and  analogies;  and  I  have  found  it  neces- 
sary to  go  somewhat  carefully  through  the 
cases  so  far  as  they  bear  upon  the  learning  of 
inherent  covenants. 

The  leading  authority  on  this  question,  is 
Spencer's  case,  5  Rep.,  16,  and  putting  all  the 
cases  which  follow  together,  they  form  little 
more  than  a  commentary  on  the  seven  resolu- 
tions there  adopted  by  the  court.  Ld.  Coke 
says,  in  his  report  of  that  case:  "  Reader,  ob- 
serve your  old  books;  for  they  are  the  foun- 
tains out  of  which  these  resolutions  issue;  "  but 
the  wonderfully  diligent  and  learned  reporter 
has  so  far  exhausted  those  books,  that  his  in- 
junction has  seldom  been  obeyed  by  the  most 
recondite  among  the  Bar  or  the  Bench.  See  all 
the  resolutions  in  this  case  handsomely  con- 
densed, in  IMly  v.  Wells,  8  Wils.,  27.  28.  but 
without  the  numerous  and  learned  references 
in  the  original  report  by  Ld.  Coke.  The  case 
itself,  was  a  covenant  by  the  lessee  for  him. his 
executors  (not  assigns),  that  he.  his  executors, 
administrators  or  assigns,  would  build  a  brick 
wall  on  the  demised  premises.  His  assignee 
being  sued,  it  was  held  that  he  was  not  bound, 
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because  the  thing  in  respect  to  which  the  cove- 
nant was  made,  was  not  in  esse,  and  had  not 
yet  become  a  part  of  the  land.  Its  existence 
was  in  contemplation.  And  yet  it  was  agreed 
that  because  it  was  a  thing  that  would  direct 
ly  effect  the  demised  premises,  if  the  word 
"assigns"  had  been  used,  the  covenant  would 
have  oound  the  assignee.  The  assignee  is  to 
take  the  benefit  of  it,  and  shall  be  bound  by 
express  words.  Grey  v.  Cuthbertson,2  Chit.  ,482, 
S.  P.  In  the  case  at  bar,  there  is  not  and  never 
can  be  any  tangible  connection  between  the 
factory  demised,  and  the  not  erecting  another 
factory  in  the  same  neighborhood.  The  omis- 
sion, however  much  it  might  add  to  the  value, 
could  never  become  a  part  of  the  premises  in 
the  same  sense  with  the  unbuilt  wall.  If  it  be 
so,  it  is  in  virtue  of  the  covenant;  that  is,  of 
nothing  to  be  done  or  omitted  upon  the  land, 
physically  speaking,  as  was  said  of  the  wall  in 
the  second  resolution  in  Spencer's  case,  and  on 
which  much  stress  was  laid;  and  the  resolution 
adds:  "If  the  thing  to  be  done  be  merely  col- 
lateral to  the  land,  and  doth  not  touch  or  con- 
cern the  thing  demised  in  any  sort,  there  the 
148*]  *assignee  shall  not  be  charged;  as  if  the 
lessee  covenants  for  him  and  his  assigns  to  build 
a  house  upon  the  land  of  the  lessor  which  is 
no  parcel  of  the  demise,  or  to  pay  any  collat- 
eral sum  to  the  lessor  or  to  a  stranger,  it  shall 
not  bind  the  assignee,  because  it  is  merely  col- 
lateral, and  in  no  manner  touches  or  concerns 
the  thing  that  was  demised  or  that  is  assigned 
over."  Within  the  same  distinction,  a  covenant 
by  the  lessor  to' repair,  runs  with  the  land,  and 
the  assignee  of  the  lessee  may  sue  the  lessor  for 
a  breach.  This  is  laid  down  in  the  fifth  resolu- 
tion. So  of  the  lessee's  covenant  to  repair 
according  to  the  sixth  resolution.  Of  such  cove- 
nants there  is  no  doubt,  for  the  thing  is  actual- 
ly to  be  done  upon  the  land.  And  in  this  all 
the  cases  will  be  found  to  agree.  The  Dean  and 
Chapter  of  Windsor's  case,  5  R. ,  24,  was  in 
point  to  this  case  of  repairs;  and  it  was  there 
resolved  that  the  assignee  is  bound  to  repair 
though  not  mentioned  in  the  lease. 

But  it  is  obvious  from  extracts  already  made, 
that  Spencer's  case  never  intended  to  confine 
the  negotiable  quality  of  covenants  to  those 
which  respect  some  physical  act  or  omission 
upon  the  land.  Such  a  restriction  would  con- 
tradict a  mnltitude  of  cases.  In  The  Dean  and 
Chapter  of  Windsor's  case,  it  is  said  that  on  a 
covenant  by  the  lessee  to  discharge  the  lessor 
de  omnibus  de  oneribus  ordinariis  et  extraordina- 
riis,  and  to  repair  the  houses,  an  action  lies 
against  the  assignee.  The  restriction  would  also 
subvert  the  familiar  doctrine  that  covenants  for 
quiet  enjoyment  and  warranty  run  with  the 
land.  In  Bally  v.  Wells,  as  reported  in  Wilmot's  j 
opinions,  341;  S.  C.,3  Wils.,  25,  Ld.  Ch.  «/.Wil- 
mot  comments  at  large  on  several  resolutions 
in  Spencer's  case  ;  and  particularly  on  the  in- 
stance of  the  house  to  be  built  on  other  land, 
or  to  pay  a  collateral  sum  of  money;  and  he 
remarks:  "The  reason  why  the  assignees, 
though  named,  are  not  bound,  is  because  the 
thing  covenanted  to  be  done  has  not  the  least 
reference  to  the  thing  demised.  It  is  a  substan- 
tive independent  agreement,  not  quodam  modo, 
but  nulla  modo,  annexed  or  appurtenant  to  the 
thing  leased."  In  a  subsequent  part  of  the  opin- 
ion, he  says,  that  to  carry  over  the  covenant  to 
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the  assignee,  where  *something  is  to  be  [*14J> 
done  de  noto,  not  only  must  the  assignee  be 
named, but  the  covenant  must  respect  the  thing 
leased.  Again,  he  says  such  a  dependent  cov- 
enant is  "an  agreement  to  do  or  omit  to  do 
something  which  respects  the  thing  on  which 
it  depends."  In  contemplation  of  law,  it  then 
forms  a  part  of  or  appurtenance  to  the  prem- 
ises; it  enters  into  their  value,  if  the  covenant 
be  on  the  side  of  the  lessor,  or  the  amount  of 
the  rent,  which  is  itself  a  part  of  the  land. 
Spencer's  case,  3d  resolution.  If  the  covenant 
be  on  the  side  of  the  lessee,  all  becomes  land 
or  its  incident;  and  the  incident,  if  not  arrested 
or  diverted,  or  separated  by  some  extraneous 
act,  follows  as  necessarily  into  the  hands  of 
the  assignee  as  if  it  were  the  principal.  Much 
is  said  in  all  the  books  concerning  privity.  If 
the  covenant  stand  detached  from  the  land,  or 
be  merely  collateral  to  it.  there  is  no  privity. 
We  have  instances  in  Spencer'*  case,  3d  resolu- 
tion,if  a  man  lease  sheep, etc., for  a  time. and  the 
lessee  covenant  to  deliver  them  at  the  end  of 
the  time,  that  is  personal.  And  the  case  is  not 
varied, though  that  demise  and  covenant  be  in- 
serted in  a  lease  of  Jand.  It  is  equally  discon- 
nected; there  is  not  that  privity,  says  the  reso- 
lution, which  is  necessary.  What  would  have 
made  that  privity?  Wilmot,  Ch.  J.,  in  Bally 
v.  Wells,  answers  the  question:  "The  covenant 
must  respect  the  thing  leased, which  I  consider 
as  the  medium  creating  the  privity  between 
them.  The  chose  in  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those 
circumstances,  and  in  a  waiting  dependent 
state,  follows  its  principal.  Covenants  which 
run  and  rest  with  the  land,  lie  for  or  against 
assignee  at  the  common  law,  though  not  named. 
They  stick  so  fast  to  the  thing  on  which  they 
wait,  that  they  follow  every  particle  of  it." 
The  privity  need  not  always  arise  from  the 
original  relation  of  landlord  and  tenant.though 
assignable  covenants  are  much  more  numerous 
there.  The  instance  put  in  Spencer's  case,  3d 
resolution,  is  of  that  kind;  but  in  truth  it  often 
stands  independent  of  such  relation,  and  pre- 
vails to  some  extent  between  vendor  and  pur- 
chaser, or  the  owner  of  an  absolute  estate  and 
the  grantor  of  some  incident  which  perma- 
nently improves  the  estate.  Why  do  charters 
and  covenants  for  *assurance  and  war-  [*15O 
ranty,  and  the  like,  follow  the  land?  Because 
they  make  a  part  of  its  value.  Any  one  would 
give  more  for  a  warranted  farm  than  a  suc- 
cession of  quitclaim  deeds.  Fitzherbert,  in  his 
abridgment,  p.  181  of  the  folio,  and  420  of  the 
Dublin  ed.  of  1793,says:  "If  at  this  day  a  man 
granteth  to  one  common  of  estovers,  or  of  tur- 
bary in  fee  simple,  to  burn  in  his  manor,  by 
that  grant  it  is  appurtenant  to  the  manor,  and 
if  he  make  a  feoffment  of  the  manor,  the  com- 
mon shall  pass  to  the  feoffee  ;"  and  he  intro- 
duces several  instances  of  the  same  kind.  In 
the  example  put  by  the  2d  resolution  in  Spen- 
cer's case,  of  the  lessee  covenanting  to  build  on 
other  land  of  the  lessor.or  pay  a  collateral  sum 
of  money,  it  must  be  apparent  that  these  acts 
be  entirely  disconnected  with  the  idea  of  their 
being  a  rent  or  compensation  for  the  use  of  the 
premises  ;  otherwise  they  will  be  taken  as  a 
part  of  the  rent  and  run  with  the  land.  This  I 
take  to  be  perfectly  settled  by  Vyvyan  v.  Ar- 
thur, 2  Dowl.  &  R.,  670;  S.  C.,1  Barn.  &  C., 
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410.  That  was  a  demise  of  certain  land  at  a 
money  rent,  and  beside  that,  the  lessee  cov- 
enanted for  himself  and  assigns.that  he  would 
grind  all  the  corn  grown  on  the  premises  at 
the  lessor's  mill, standing  in  the  neighborhood; 
and  the  court  held  that  as  long  as  the  mill  and 
the  reversion  remained  in  the  same  hands,  the 
covenant  should  go  with  the  land.  So  of  a  cov- 
enant on  the  side  of  the  lessee  to  insure  prem 
ises  situate  within  the  weekly  bills  of  mortality, 
because  an  Act  of  Parliament  had  provided 
that  the  lessor  might  take  and  appropriate  the 
avails  of  the  policy  to  rebuilding  the  premises 
destroyed  by  the  fire.  Vernon  v.  8mith,5  Barn. 
&  Aid.,  1,  in  which  the  rules  in  Batty  v.  Wells, 
were  reconsidered  and  re-affirmed.  Bayley, «/., 
says,  if  the  covenant  be  co-extensive  with  the 
estate  demised,  and  respect  the  thing,  and  be 
made  with  the  party  and  his  assigns,  it  passes. 
Best,  </.,  puts  another  test:  the  covenant  is  ben- 
eficial to  the  owner  as  owner.and  no  other  per- 
son,and  thus  benefits  the  estate  like  a  covenant 
for  renewal,  which  runs  with  the  land,  as  said 
by  Qawdy,  J.,  in  Moore,  159,  and  see  3  Wils., 
29.  The  distinction  has  come  down  to  us  from 
very  ancient  times, in  the  Y.B.  of  42  Ed w. III., 
151*]  3.  The  authority  is  settled  at  large  *in 
Spencer's  case.  It  is,  briefly, that  a  covenant  for 
him  and  his  successors,  by  the  prior  of  a  con- 
vent (a  corporation  having  perpetual  succes- 
sion) with  the  lord  of  a  manor  and  his  heirs  to 
sing  all  the  week  in  a  chapel  parcel  of  the 
manor,  ran  with  the  land,  and  passed  to  the 
alienee  of  a  manor;  though  it  would  have  been 
otherwise  if  the  covenant  had  been  to  say  divine 
service  in  the  chapel  of  another;  for  the  cov- 
enant in  such  case  cannot  be  annexed  to  the 
chapel,  because  the  chapel  does  not  belong  to 
the  covenantee,  as  is  adjudged  in  2  Hen.  IV., 
6  b.  The  court  proceed  much  upon  that  case 
in  Vyvynn  v.  Arthur,  which  was  decided  so 
late  as  1823.  A  case  recently  decided  by  Chan- 
cellor Walworth, though  he  did  not  stop  to  con- 
sider the  authorities,  fully  accords  with  these 
distinctions  and,  indeed, comes  so  near  the  case 
at  bar, that  it  is  impossible  to  see  any  difference 
in  principle.  A  man  conveyed  land  in  a  village 
adjoining  a  street  or  open  place.called  a  public 
square,  which  he  had  dedicated  to  the  public  as 
such,  and  covenanted  not  to  build  on  the  dedi- 
cated ground.  The  grantee  sold  to  another,  who 
brought  his  injunction  bill  to  restrain  the  origi- 
nal grantor  in  an  attempt  to  build,  contrary  to 
hi.scovenant;  and  it  was  held, that  the  covenant 
ran  with  the  land  into  the  hands  of  the  owner, 
who  was  therefore  a  proper  party  to  the  bill. 
Waiertown  v.  Cowen,  4  Paige,  510,  514.  This 
case  is  the  stronger  as  standing  upon  the  ab- 
stract nature  of  the  covenant  at  common  law. 
It  was  not  within  the  statute,  for  it  did  not 
concern  landlord  and  tenant.  It  was  a  case  of 
forbearance  off  the  demised  premises,  and  yet 
being  annexed  by  the  covenant,  that  made  a 
case  of  privity  according  to  Bally  v.  Welts. 

In  the  case  at  bar  the  covenant  is  still  more 
material.  It  is  not  to  avoid  doing  what  would 
be  a  mere  matter  of  inconvenience  or  offence  to 
good  taste;  but  what  might  very  materially  im- 
pair the  factory  lot  demised  to  Delacroix,  for 
business  purposes.  The  rent  was  doubtless 
large  in  proportion  ;  and  the  benefit  would  at 
tend  the  lessee  and  all  his  assignees,  whether 
immediate  or  remote,  during  the  term.  The 
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covenant  respected  the  premises;  it  regulated 
their  value,  it  fixed  the  amount  of  rent,  it  was 
co  extensive  with  *the  estate,  it  bene-  [*152 
fited  the  owner  of  the  demised  premises,  and 
nobody  but  the  owner.  So  far  it  would,  I  think, 
be  a  p'lain  departure  from  the  principle  and 
analogy  to  deny  the  assignee's  action  on  this 
covenant. 

I  venture  to  say  that  there  is  no  well  consid- 
ered case  opposed  to  the  character  which  the 
authorities  so  far  go  to  fix  upon  the  defendant's 
covenant.  There  are  certainly  cases  which  seem 
startled  at  the  comprehensive  rules  concerning 
assignable  covenants,  and  which  therefore  seek 
to  limit  the  number;  and  there  are  others  which 
enable  us  still  more  clearly  to  see  the  legal  par- 
tition between  real  and  collateral  covenants.  It 
is  not  to  be  denied,  however,  that  they  still 
leave  the  application  of  old  principles  to  new 
cases,  a  very  nice  exercise  of  the  mind,  and  re- 
maining in  greater  degree  a  matter  for  judicial 
discretion  than  almost  any  other  of  equal  im- 
portance in  the  law  of  property. 

It  was  supposed  by  the  counsel  for  the 
plaintiff,  that  our  Revised  Statutes,  1  R.  8., 
747  of  old  and  739  of  2d  ed.  sees.  23,  24,  re-en- 
acted from  1  R.  L.  of  1818,  363.  364,  sees.  1,  2, 
cover  the  whole  ground,  and  make  every  cov- 
enant in  a  lease  indiscriminately  assignable. 
They  say  in  terms  that  the  assigns  of  a~  lessee 
shall  have  the  same  remedy  by  action  against 
the  lessor,  etc.,  for  the  breach  of  any  covenant 
or  agreement  in  the  lease,  as  the  lessee  himself 
might  have  had.  These  Acts,  however,  are  but 
substantial  transcripts  of  the  1st  and  2d  sec- 
tions of  the  Statute  82  Hen.  VIII.,  ch.  34, 
passed  on  the  dissolution  of  the  monasteries,  5 
Pick.  Slat,  at  L.,  48.  Spencer's  case  was  de- 
cided in  the  25  Eliz.,  and  concludes  with  a 
resolution  that  the  statute  was  confined  to  cov- 
enants touching  or  concerning  the  thing  de- 
mised, and  did  not  extend  to  collateral  cove- 
nants. Indeed,  any  other  construction  would 
make  all  covenants  negotiable,  if  the  parties 
would  only  take  the  precaution  to  insert  them 
in  any  indenture  of  demise.  It  would  confound 
all  distinction  between  covenants  real  and  per- 
sonal, and  fasten  an  endless  number  and  va- 
riety of  incumbrances  upon  leasehold  proper- 
ty; though  it  would  certainly  have  saved  Ld. 
Coke  and  the  judges  in  Spencer's  case,  and 
many  since,  much  labor  in  maintaining  an  in- 
tent of  the  Legislature  imperfectly  expressed. 


The  difficulty  *seems  to  be  inherent  in  1*1  R3 
the  subject,  whether  it  be  handled  by  legisla- 
tors or  judges:  and  yet  the  proper  distinction 
must  be  maintained  as  far  as  possible. 

In  Keppell  v.  Bailey,  2  Myl.  &  K.,  517;  S.  C., 
1  Coop.  Sri.  Cas.,  298.  it  w'as  held  that  a  cov- 
enant by  the  lessees  of  Beaufort  iron  works, 
though  made  for  themselves  and  their  assigns 
upon  full  confederation,  with  a  railroad  asso- 
ciation, to  take  all  the  limestone,  etc.,  neces- 
sary for  their  works,  by  a  course  of  transporta- 
tion on  the  road  from  Tievel  quarry,  at  a  rer- 
tain  toll,  was  collateral.  The  assignees  of  the 
works  refusing  to  abide  by  the  agreement,  the 
association  filed  their  bill  to  compel  11  perform- 
ance. LA.  Chancellor  Lyndhurst  thought  the 
covenant  void,  as  being  for  a  toll  higher  than 
allowed  by  statute;  but  the  question  was  fully 
argued  whether  this  was  such  a  covenant  as 
ran  with  the  land,  and  Would  therefore  subject 
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the  assignees,  however  it  might  operate  upon 
the  original  covenantors,  ana  he  held  it  to  be 
a  mere  personal  covenant.  He  went  through 
with  the  case  first  on  principle,  and  then  on  all 
the  cases  which  appeared  to  make  against  him, 
criticising  them  with  great  freedom.  The  ob- 
jection raised  on  the  ground  of  perpetuity  did 
not  strike  him  with  any  force,  because  there 
were  persons  in  existence  who  could  release  or 
discharge  theincumbrance;  and  there  was  some 
doubt  whether  the  word"assigns"  applied  to  the 
assignees  of  the  lessees,  or  only  those  of  the 
shareholders;  but  the  case  was  finally  put  by 
him  on  the  ground  that  the  covenant  did  not 
pass — a  question  which  was  very  fully  dis- 
cussed. Going  on  principle,  he  recognizes  the 
right  to  create  easements  and  attach  them  to 
lands  in  fee.  I  have  instanced  common  of 
estovers,  etc.,  from  Fitzherbert.  The  Ld.  Chan- 
cettor  adds  ways;  and  as  late  as  1691,  it  was 
held  that  a  covenant  with  one  and  his  heirs,  to 
allow  him  a  water  course  through  the  land  of 
the  covenantor,  ran  with  the  land,  and  would 
be  specifically  enforced  in  equity.  Holmes  v. 
Buckley,  I  Eq.  Cas.  Abr.,  27,  F,  4.  They  are 
he  says,  incorporeal  hereditaments  known  to 
the  neighborhood,  limited  by  the  law  and  fa- 
miliarly dealt  with  by  its  principles.  They 
cannot  be  multiplied.  "If  one  man  may  bind 
his  land  to  take  lime  from  a  particular  kiln, 
154*]  another  *may  bind  his  to  take  coal 
from  a  particular  pit,  while  a  third  may  load 
his  property  with  further  obligations  to  employ 
one  blacksmith's  forge,  or  the  members  of  one 
corporate  body  in  various  operations  upon  the 
premises,  besides  many  other  restraints  as  in- 
finite in  variety  as  the  imagination  can  con- 
ceive; for  there  would  be  no  reason  whatever 
in  support  of  the  covenant  in  question,  which 
would  not  extend  to  every  covenant  that  can 
be  devised."  He  qualifies  and  distinguishes 
the  case  from  the  Year  Book.  The  chantry 
had  existed  time  out  of  mind;  the  chapel  be- 
longed to  the  covenantee;  the  defendant,  being 
a  corporation,  it  was  not  necessary  to  say  that 
it  would  pass  as  a  charge  on  the  land  in  the 
hands  of  an  assignee,  but  only  that  it  was  as- 
signable on  tbe  side  of  the  covenantee  ;  the 
feoffee  was  of  the  blood  of  the  covenantee.  But 
laying  all  these  things  aside,  he  would  not  al- 
low that  such  covenants  can  be  extended  to 
new  objects,  such  as  stipulations  to  carry  on 
certain  occupations  or  trades  by  a  settle!  on 
the  manor.  Such  covenants  cannot  be  allowed 
to  impress  their  obligation  upon  the  land,  but 
must  be  confined  to  the  covenantor  and  his  as- 
sets after  his  death. 

So  far  as  His  Lordship's  remarks  extend  to 
the  covenant  before  him,  and  others  by  abso- 
lute purchasers,  and  others  to  do  certain  acts 
of  business  or  forbearance,  or  allow  certain 
privileges  to  covenantees  and  their  assigns,  all 
being  disconnected  with  the  relation  between 
landlord  and  tenant,  the  restrictions  which  he 
seeks  to  impose  are  reasonable,  and  not  in  di- 
rect conflict  with  any  of  the  adjudged  cases; 
certainly  not  with  those  which  relate  to  the 
rights  and  liabilities  of  the  assignees  of  lessors 
and  lessees.  The  statutes  cited  relate  to  these, 
and  are  broad  enough,  taken  literally,  to  give 
assignees  a  remedy  on  every  possible  covenant 
contained  in  a  lease.  These  statutes  transfer 
the  privity  of  the  contract.  Thuraby  v.  Plant, 
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1  Saund.,  237.  The  Ld.  Chancellor  himself  re- 
marks, that  "The  difference  is  obviously  very 
great  between  such  a  case  as  this  [the  one  he 
was  considering]  and  the  case  of  covenants  in 
a  lease,  whereby  the  demised  premises  are  af- 
fected with  certain  rights  in  favor  of  the  les- 
sor." I  need  not  say  that  the  remark  may,  un- 
der the  *statute  and  all  the  cases,  be  [*155 
invested  and  applied  to  rights  in  favor  of  th& 
lessee.  True,  he  says  afterwards,  that  it  would 
require  but  little  attention  to  the  cases  to  satis- 
fy us,  that  even  where  the  privity  of  lessor 
and  lessee  exists,  there  are  bounds  so  narrow 
to  the  province  of-  real  covenants  as  would 
make  the  one  in  question  lie  on  the  extreme 
verge  of  it,  if  it  did  not  fall  without  it.  He 
certainly  expresses  himself  a  little  more  strong- 
ly afterwards;  but  he  nowhere  takes  it  upon 
him  to  say,  with  confidence,  that  the  covenant 
fell  without;  and  he  might,  after  what  he  had 
said  and,  perhaps,  properly  said,  of  the  limita- 
tion under  which  other  cases  are  to  be  taken, 
have  dismissed  all  those  which  relate  to  the  as- 
signees of  lessors  and  lessees,  as  inapplicable. 
He  does  so  with  Spencer's  case;  and  Tatem  v. 
Chaplin,  2  H.  Bl.,  133,  which  was  a  covenant 
to  reside  on  the  laud,  also  with  Jourdian  v. 
Wilson,  4  Barn.  &  Aid.,  266,  which  was  a  cov- 
enant by  the  lessor  to  supply  the  house  demised 
with  water  at  a  given  rate.  That  case  is  cer- 
tainly much  in  point  to  the  case  now  in  hand, 
unless,  as  His  Lordship  thinks  in  another  part 
of  his  opinion,  it  be  quite  material  that  the  act 
covenanted  for  should  be  done  on  the  land.  I 
have  only  to  repeat  that  this  cannot  be  so.  He 
dismisses  Vernon  v.  Smith,  already  cited,  and 
Bally  v.  Wells,  which  he  cites  from  3  Wils., 
25,  and  Webb  v.  Russell,  3  T.  R,  393,  upon  the 
same  distinction. 

Then  what  are  the  adjudged  cases  upon  col- 
lateral covenants  between  lessor  and  lessee? 
for  surely  Keppett  v.  Bailey  does  not  amount  to 
one.  The  leading  case  is,  doubtless,  that  of  the 
Mayor  of  Congleton  v.  Pattison,  10  East,  130. 
In  the  lease  of  a  mill,  the  lessee  covenanted 
for  himself  and  his  assigns  not  to  employ  in 
his  labor  at  the  mill  persons  settled  out  of  the 
parish.  This  was  held  to  be  collateral  and 
not  binding  on  the  assignee.  It  was  insisted 
that  such  a  covenant  would  benefit  the  prem- 
ises at  the  end  of  the  term  by  saving  them  from 
increased  taxation  for  the  poor  introduced  by  a 
violation  of  the  covenant.  Ld.  Ellenborough, 
Ch.  J.,  inquired  whether  the  court  could  see 
with  certainty  that  the  value  of  the  demised 
premises  or  of  the  reversion  was  to  be  affected 
during  the  term  by  an  increase  *of  popu-[*  1 56 
lation,  even  suppose  that  to  be  the  conse- 
quence. He  admitted  that  other  lands  of  the 
plaintiff  might  be,  and  in  finally  delivering  his 
opinion  he  admitted  that  if  the  covenant  af- 
fected the  value  of  the  thing  demised  it  would 
pass?  He  asks  how  it  could  do  that? — and 
goes  on  at  a  considerable  length  to  cast  around 
and  inquire.  The  other  judges  agreed  that  the 
land  must  be  affected,  and  Bayley,  J.,  insists 
that  the  covenant  must,  in  order  to  make  it 
assignable,  be  of  a  thing  to  be  done  on  the 
land.  He  says  a  covenant  by  the  lessee  to 
make  a  way  from  the  premises  through  other 
persons'  land  would  be  collateral,  though  it 
might  increase  the  value  of  the  premises  by 
opening  a  way  to  the  market.  That  is  a  dic- 
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turn  both  in  the  principle  and  illustration  which 
certainly  cannot  stand  for  law  since  the  case 
of  Vyvyan  v.  Arthur.  Is  it  not  obvious  that 
such  labor  being  inserted  in  the  lease  is  in  nat- 
ure of  a  rent,  the  covenant  to  pay  which  al- 
ways runs  with  the  land?  The  contrary  may 
be  stated  or  otherwise  appear  in  the  lease,  and 
then  the  intendment  would  be  overcome.  Of 
course,  it  would  be  collateral  in  such  a  case,  or 
in  other  words,  a  mere  personal  covenant  dis- 
connected with  the  demise.  In  arguing  Vy- 
vyan v.  Arthur,  Pollock  stated  Purfrey's  case, 
where  the  lessee  of  a  tavern  covenanted  to  ac- 
count with  the  lessor  monthly  for  the  wine  sold 
as  one  not  running  with  the  land,  and  so  ad- 
judged. Best,  J.,  distinguished  the  covenant 
as  one  for  good  will  merely.  That  case  is  re- 
ported in  God  bolt,  120,  and  Moore,  243.  In  the 
first  it  appears  that  the  lessee  was  to  pay  so  much 
per  tun  sold,  which  was  plainly  in  the  nature 
of  a  rent.  No  judgment  is  stated  to  have  been 
given;  but  Godbolt  says  the  better  opinion  of 
the  court  was  that  the  covenant  was  collateral. 
Moore  states  the  case  as  merely  argued,  but 
not  decided.  The  covenant  as  there  stated, 
was  with  the  lessor  and  his  assigns  to  keep  the 
premises  occupied  as  a  wine-tavern,  and  ac- 
count monthly  and  pay  30  shillings  a  tun  for 
wine  sold.  It  was  plainly  a  case  of  a  covenant 
to  pay  rent  and,  of  course,  would  pass.  How 
the  case  was  adjudged  in  the  end  does  not  ap- 
pear. It  was  put  too  strongly  by  counsel  in 
Vyvyan  v.  Arthur,  when  be  called  it  an  ad- 
judged case. 

157*]  *In  CoUison  v.  Letteom,  6  Taunt., 
224,  229,  the  lessor  covenanted  out  of  his  estate 
to  give  the  lessee  the  preemptive  right  to  cer- 
tain land  lying  adjoining  to  the  demised  prem- 
ises. It  was  admitted  by  counsel  and  assented 
to  by  the  court,  that  the  covenant  was  collat- 
eral and  did  not  run  with  the  land.  The  whole 
w&s  obiter,  as  the  case  went  off  entirely  on  an- 
other point.  In  another  report  of  the  same 
case,  2  Marsh.,  1,  4,  the  point  is  simply  men- 
tioned as  being  agreed  by  the  counsel  on  both 
sides,  and  the  court  as  deciding  the  case  on  an- 
other ground.  It  was  a  case  referred  by  the 
IA.  Chancellor.  Here  the  same  difficulty  exist- 
ed as  in  Mayor  of  CongUton  v.  P<tttutm,  \\\  see- 
ing how  the  demised  premises  were  to  be  en- 
hanced in  value  to  the  party  who  sought  the  ben- 
efit of  the  covenant,  no  such  consequence  could 
!><•  apparent  from  the  face  of  the  demise.  The 
preemptive  price  might  be  more  than  the  land 
was  worth,  and  the  offer  just  at  the  close  of 
the  term.  But  the  point  was  not  raised  and 
pawed  upon.  It  is  enough  to  say  that  in 
this  and  the  like  class  of  cases,  it  was  difficult 
iiixl  indeed  impossible  to  see  bow  the  covenant 
WH-  :i  louring  one,  or  anything  respecting  the 
leaned  premises  more  than  the  moot  distant  and 
distinct  matter.  Another  case  in  that  of  ftfkint 
v.  Latham,  Sly.,  816,  which  was  a  condition 
lit  to  be  drawn  under  the  Statute  82  Hen. 
VIII.,  ch.  84,  wrongly  cited,  cb.  14.  which 
Mandson  the  same  distinction  with  a  covenant. 
Il  was  the  caw  of  a  lease  complete  in  itself, 
with  n  reservation  of  rent  ;  and  then  a  cove- 
nant to  pay  it  rinr  on  the  death  of  a  third  per- 
son, in  umuifil  suras  over  and  alnw  tin-  rent, 
with  n  cliiuse  of  forfeiture.  Thin  condition 
was  held  not  available  to  the  assignee  of  the 
reversion,  because  it  was  collateral.  It  was  I 
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plainly  a  mere  gambling  condition  on  the  life 
of  the  third  person.  The  rent  was  only  £3  per 
annum  for  21  years,  and  the  fine  was  £125,  at 
£5  quarterly.  The  installments  might  overrun 
the  whole  term  in  the  time  of  their  payment. 

There  are  certainly  some  evils  to  be  appre- 
hended from  a  specific  execution  of  these  cov- 
enants in  a  Court  of  Chancery,  beyond  what 
might  arise  from  leaving  them  to  take  their 
•course  at  law.  In  the  latter  case  they  [*  1 58 
would  end  with  personal  damages.  The  Court 
of  Chancery  may  go  further,  and  impress  them, 
upon  the  land  by  decreeing  specific  execution  or 
by  a  perpetual  injunction.  In  Taylor  v.  Owen.. 
2  Blackf.,  301,  Owen  had  sold  all  his  stock  in 
trade  and  rented  his  store  at  New  Harmony,  in 
Ind. ,  to  the  plaintiff  Taylor,  for  a  term  of  years, 
and  being  the  owner  in  fee  of  the  whole  settle- 
ment, covenanted  with  Taylor  that  he  should 
have  the  exclusive  right  of  trade  for  the  settle- 
ment. Taylor  was  to  pay  a  rent  for  the  prem- 
ises and  privilege  contracted  for.  It  does  not 
appear  that  the  assigns  of  either  party  were 
mentioned.  Owen  afterwards  let  to  Rogers, 
who  underlet  to  Moffatt,  without  restriction  as 
to  trade;  and  Moffatt  opened  a  store.  Taylor 
filed  his  bill  against  all  three  to  restrain  the 
trade.  The  injunction  was  denied  as  to  Mof- 
fatt, Blackford,  J.,  saying  the  covenant  did  cot 
run  with  the  land.  No  authorities  are  cited. 
The  restraint  on  trade  was  quite  extensive,  as- 
signs were  not  mentioned,  and  the  remedy 
sought  was  a  severe  one.  Doubtless  the  court 
were  right  in  refusing  to  interfere  on  more 
grounds  than  one.  No  statute  is  mentioned, 
as  influencing  the  effect  of  such  assignments. 
Looking  at  the  parties  and  their  assigns  in  a 
court  at  law,  and  saying  that  a  covenant  by  a 
lessor  in  favor  of  a  lessee  and  his  assigns  for 
an  exclusive  trade  within  such  boundaries  as 
the  law  would  allow  upon  principles  of  policy 
should  not  avail  the  assignee,  at  least  against 
the  assignor  and,  indeed,  his  assignees  of  the 
reversion,  would  seem  to  me  in  conflict  with 
the  almost  unbroken  current  of  English  and 
American  authority.  There  may  be  various 
grounds  in  this,  as  in  other  cases,  why  chan- 
cery should  withhold  its  extraordinary  aid.  It 
will  then  leave  the  parties  to  their  legal  reme- 
dy. I  do  not  see  the  necessity  in  the  case  cited, 
for  saying  that  the  covenant  did  or  did  not  run 
with  the  land.  It  might  be  necessary  to  say  it 
should  not  run  with  all  the  land  of  Owen — the 
whole  township.  But  neither  Rogers  nor  Mof- 
fatt was  the  assignee  of  any  reversionary  right 
which  Owen  had.  He  still  retained  that,  and 
as  yet  had  no  assignee  to  be  made  liable. 

On  the  whole,  I  think  this  action  is  sustain- 
able as  upon  *an  inherent  covenant,  at  I*  151) 
least  one  that  will  pass  by  express  words.  In 
Grty  v.  Outhbertton,  before  cited  from  2  Chit., 
482,  the  covenant  was  by  the  lessor  but  not  for 
his  assigns,  to  take  and  pay  for  all  fruit  trees 
and  bushes  growing  at  the  end  of  the  term 
which  the  lessee  should  plant.  The  assignee 
of  the  lessor  was  held  not  to  be  liable  for  want 
of  the  word  "assigns;"  although  it  wasadmilted 
that  this  word  would  have  charged  him.  Tho 
decision  was  on  the  distinct  ion  in  6jp0n«w'*cue, 
that  the  thing  did  not  exist  at  the  time  of  the 
covenant. 

I  now  proceed,  as  I  proposed,  to  inquire 
more  particularly  at  what  time  was  the  cove 
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nant  now  before  us  broken?     When  did  the 
cause  of  action  arise  ? 

The  defendant's  covenant  was,  that  the  les- 
see and  his  assigns  should  enjoy  the  demised 
premises  in  a  certain  way  or  under  a  certain 
exemption  from  competition  in  their  business. 
The  covenant  was  one  for  quiet  enjoyment  with 
specific  advantages  which  were  under  the  con 
trol  of  the  lessor.  We  have  assumed  that  such 
a  covenant  is  not  broken  until  by  the  act  or  the 
gross  negligence  of  the  lessor,  those  advan- 
tages are  actually  subtracted.  That  is  an  ouster 
pro  tanto,  which  then  first  becomes  a  cause  of 
action.  The  covenant  was  then  broken  and  not 
before.  It  was  broken  while  it  belonged  to 
the  plaintiff  as  the  assignee  and,  therefore,  the 
objection  that  he  purchased  a  chose  in  action, 
does  not  apply.  No  doubt  the  defendant  by 
his  lease  to  the  Paddocks  departed  with  the 
power  to  fulfill  his  covenant ;  and  in  general, 
this  is  held  a  breach.  Sir  Anthony  Main's  case, 
5  Co.,  21;  Moore,  452.  B.C.,  by  name  of  Maine 
v.  Scot;  Cro.  Eliz.,  449,  479,  8.  G.,  by  name 
of  Scot  v.  Sir  Anth.  Mayn,  and  Sir  Anthony 
Manie  v.  Scot;  Poph.,  109,  S.  V.,  by  name  of 
Scot  v.  Sir  Anthony  Mainy,  2  Anderson,  18 ; 
8.  C.,  case  XII.,  was  pressed  upon  us  at  the 
argument,  as  in  point,  to  show  that  the  lease 
was,  therefore,  per  se,  a  breach.  In  Sir  An 
thony  Main's  case,  the  lessor  had  covenanted 
with  the  lessee,  that,  on  certain  conditions,  the 
former  would  renew  the  lease  during  the  term. 
But  he  sold  and  conveyed  the  reversion,  thus 
disqualifying  himself;  and  it  was  held  to  be  a 
16O*]  *breach  of  the  covenant,  so  absolutely 
and  directly,  as  to  dispense  with  the  perform- 
ance of  all  condition  on  the  part  of  the  lessee. 
That  case  is  doubtless  law  ;  and  so  I  believe, 
has  always  been  holden.  It  underwent  great 
consideration,  both  in  the  C.  B.  and  K.  B.,  on 
error;  but  the  covenant  related  to  the  title,  and 
not  merely  to  the  possession  or  manner  of  en- 
joyment. It  implied  that  the  lessor  should  al- 
ways retain  the  power  to  make  the  additional 
estate;  whereas,  covenants  relating  to  the  pos- 
session, such  as  warranty  and  covenants  for 
quiet  enjoyment,  are  never  broken  till  an  act- 
ual ouster.  A  failure  of  title  is  not  enough. 
WcUdron  v.  M'CartyS  Johns.,  471  ;  Kortz  v. 
Carpenter,  5  Id.,  120  ;  Sedgwick  v.  Hollenback, 
7  Id.,  376;  Vanderkarr  v.  Vanderkarr,  11  Id., 
122.  They  differ  from  covenants  of  seisin  and 
those  against  incumbrances  and  thelike.which 

fo  to  the  title.  Greenby  v.  Wilcocks,  2  Johns. , 
;  Abbot  v.  Allen,  14  Id.,  248;  Hattv.  Dean,  13 
Id.,  105.  If  a  covenant  for  quiet  enjoyment  of 
the  whole  land  be  not  broken  without  actual 
ouster,  afortiori,is  not  a  covenant  that  he  shall 
not  be  let,  hindered  or  disturbed  in  any  partic- 
ular part  or  to  any  particular  extent  or  profit, 
In  this  case,  the  action  is  not  in  either  count 
for  the  mere  letting  of  the  stream  to  the  Pad- 
docks. That  would  not  be  enough  to  make 
out  a  breach ;  nor  is  it  averred  that  the  letting 
was  for  the  express  purpose  of  veneering;  nor 
is  there  any  such  proof.  The  whole  action  both 
in  respect  to  the  pleadings  and  evidence,  goes 
upon  the  actual  disturbance.  It  is  on  the  latter 
clause  of  the  covenant,  that  the  defendant 
should  not  establish  the  place  for  sawing  ma- 
hogany. Surely  that  was  not  done  till  the  mill 
was  put  in  motion;  or  the  lessee  or  his  assignee 
the  plaintiff  had  felt  the  consequences  or  at 
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least,  till  the  mill  was  actually  erected  with  the 
avowed  intent  to  employ  it  for  that  purpose. 
I  admit  there  is  some  nicety  in  the  distinction 
between  covenants  going  to  the  title  and  those 
which  go  to  the  enjoyment ;  but  it  is  well  es- 
tablished; and  it  is  our  duty  to  follow  the  prin- 
ciple on  which  it  proceeds  as  nearly  as  we  can. 
There  is  a  reason  for  the  difference.  Breaches 
of  those  which  go  to  title  are  capable  of  being 
*measured  in  their  consequences  at  [*  1 0  1 
once.  Those  breaches  going  to  possession  merely, 
cannot  be  known  or  estimated  except  by  their 
actual  operation.  A  similar  distinction  prevails 
between  a  bond  of  mere  indemnity  and  one 
which  goes  to  the  existence  of  a  fact,  or  im- 
poses some  specific  and  certain  duty.  Sir  An- 
thony Main's  case  was  debt  on  bond  for  the  per- 
formance of  the  covenant  to  renew  ;  a  total 
and  absolute  departure  with  the  title, by  break- 
ing the  covenant  in  the  indenture,  was  holden 
to  work  a  forfeiture  of  the  bond. 

Ought  the  opinion  of  witnesses  to  have  been 
received  as  to  the  amount  of  damages? 

The  proposition,  as  I  understand  it,  was  to 
take  the  abstract  opinion  of  the  witnesses  on 
an  examination  in  chief,  subject  only  to  the 
right  of  cross-examination.  It  was  not  pre- 
tended that  the  knowledge  of  both  or  either 
covered  the  whole  ground,  or  if  it  did,  they 
were  not  confined  to  such  knowledge.  They 
were  at  liberty  to  speak  from  facts  known  to 
them  ;  and  equally  so,  for  aught  I  see,  to  what 
had  been  proved  by  others,  and  even  to  go  into 
the  regions  of  speculation  and  guess  upon  the 
whole  amount  of  damages.  It  was  certainly 
a  question  resting  upon  very  complicated  prem- 
ises, as  is  evident  from  the  numerous  witnesses 
and  the  multifarious  proof  on  the  trial.  What 
amount  of  business  did  the  plaintiff's  factory 
in  truth  perform?  What  was  the  extent  of  local 
demand  for  work?  What  was  the  style  of  his 
workmanship;  good  or  bad?  If  such  as  to  com- 
mand custom,  then  to  what  extent  would  his 
power,  his  time  and  other  means  reach?  Was 
he  sober  and  industrious?  What  deductions 
from  his  profits  were  made  by  the  operation  of 
the  rival  factory?  or  if  that  were  out  of  the 
way,  what  would  be  done  by  others  either  al- 
ready established,  or  which  would  be  estab- 
lished? With  many  other  facts  to  which,  at 
least  to  all  of  which,  no  individual  could  speak 
from  actual  knowledge.  The  ordinary,  and  in 
general,  the  only  legal  course  is,  to  lay  such 
facts  before  the  jury  as  have  a  bearing'on  the 
question  of  damages,  and  leave  them  to  fix  the 
amount.  They  are  the  only  proper  judges. 
They  are  impartial,  and  capable  of  entering 
into  these  ordinary  *matters.  Witness-  [*1  Oa 
es  are,  in  such  cases, unavoidably  governed  by 
their  feelings,  and  their  prejudices  gathered 
from  many  sources.  This  was  not  a  matter  of 
science.  That  I  admit  forms  an  exception  to 
the  general  rule,  that  facts,  not  opinions,  must 
be  received  ;  the  facts  relevant  to  the  ques- 
tion before  the  jury.  What  is  opinion  upon  a 
matter  of  science?  Even  that  does  not  rest 
in  the  abstract.  It  is  founded  on  a  knowledge 
of  facts;  of  causes  and  their  effects  uniform  m 
their  connection.  In  Folks  v.  Chad,  3  Doug., 
157,  Mr.  Smeaton,  the  engineer,  was  called  to 
speak  to  the  effect  of  an  embankment  on  Wells 
Harbor.  It  had  decayed  soon  after  the  bank 
was  erected,  and  nobody  knew  the  cause.  Mr. 
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•Smeaton  was  called  to  speak  to  it.  That  was 
objected  to,  aud  he  was  rejected  at  Nisi  Prius. 
On  motion  for  a  new  trial,  Ld.  Mansfield,  Ch. 
J.,  said:  "  A  confusion  now  arises  from  a  mis- 
application of  terms.  It  is  objected  that  Mr. 
Smeaton  is  to  speak  not  as  to  facts,  but  as  to 
•opinion.  That  opinion,  however,  is  deduced 
from  facts  which  are  not  disputed — the  situa- 
tion of  banks,  the  course  of  tides.andof  winds, 
.and  the  shifting  of  sands.  His  opinion,  de- 
duced from  all  these  facts,  is  that,  mathemat- 
ically speaking,  the  bank  may  contribute  to 
the  mischief,  but  not  sensibly.  Mr.  Smeatou 
understands  the  construction  of  harbors,  the 
•causes  of  their  destruction,  and  how  remedied. 
In  matters  of  science,  no  other  witness  can  be 
•called.  An  instance  frequently  occurs  in  ac- 
tions for  unsillfully  navigating  ships.  The 
•question  then  depends  on  the  evidence  of  those' 
who  understand  such  matters;  and  when  such 
questions  come  before  me,  I  always  send  for 
some  of  the  brethren  of  the  Trinity  House." 
After  giving  several  illustrations,  "he  adds  : 
"Therefore,  we  are  of  opinion  that  his  judg- 
ment formed  on  facts,  was  very  proper  evi- 
dence." Such  are  the  principles  of  receiving 
scientific  opinion  ;  the  only  evidence  of  the 
kind  I  venture  to  say  which  can  be  received. 
It  must  in  its  very  nature  be  confined  to  scien- 
tific men.  extensive  and  trained  observers,  de- 
riving skill  from  professional  experience,  or 
something  in  the  nature  of  it.  I  can  perceive 
no  analogy  between  such  a  r:i-<-  and  the  one  at 
bar.  Surely  there  can  be  nothing  like  science 
in  ascertaining  the  loss  of  this  plaintiff  from  a 
163*]  *rivarfactory.  After  hearing  partic- 
ulars, one  man  can  render  up  the  amount  as 
well  as  another,  though  none  with  perfect  ac- 
curacy. That  is  no  reason  for  receiving  opin- 
ion; but  a  very  powerful  argument  against  it. 
The  single  opinion  of  no  man  can  be  followed. 
The  best  would  be  utterly  delusive.  Even 
where  a  witness  is  able  to  speak  to  all  the  facts 
of  the  particular  case,  his  opinions  are  not  to 
be  received.  I  know  that  in  questions  of  in- 
sanity.some  courts  allow  witnesses  to  throw  in 
their  opinions  from  what  they  have  seen  and 
heard.  But  I  always  found  that  such  cases 
were  much  better  tried,  where  opinions  were 
kept  entirely  out  of  view;  and  I  have  generally 
•excluded  them,  except  where  they  came  from 
professional  men.  The  little  consideration  due 
to  such  testimony  is  shown  by  the  present 
Chancellor,  in  Clark  v.  Fi*her,  1  Paige,  173.  A 
kindred  practice  has  prevailed  of  allowing  wit- 
nesses from  their  own  observation  of  individ- 
uals, to  give  opinions  as  to  the  state  of  their 
affections,  in  actionsof  criminal  conversation, 
Trtlawnyv.  Colman,2  Stark.,  191;  and  breaches 
of  marriage  promise,  M'Kee  v.  Nel*on,  4  Cow., 
8M.  But  the  witness  in  confined  to  facts  within 
his  own  knowledge,  his  own  actual  actual  ob- 
turation. All  such  cases  are  exceptions;  and 
they  ought  not  rashly  to  be  multiplied  even 
under  the  limitation  imposed  ;  for  it  is  impossi- 
ble  to  say  that  the  witness  is  speaking  altogether 
from  facts  which  he  personally  knew. 

No  cane  was  cited  by  the  counsel  for  the 
plaintiff,  where  evidence  of  opinion,  as  to  the 
amount  of  damage*  sustained,  has  ever  been 
sanctioned  as  legal.  The  amount  of  indemni- 
ty.where  It  is  not  capable  of  being  reached  by 
compulation, is  always  aquestion  for  the  jury. 
W«XD  1  7.  N.  Y.  R.  18. 


If  there  be  any  rule  without  exception,  it  is 
this ;  and  I  have  been  unable  to  find  any  in- 
stance where  the  opinion  of  witnesses  has  been 
received.  Bacon  and  Symonds,  who  were 
sworn  in  this  case,  might  have  possessed  some 
knowledge  in  respect  to  the  case  peculiar  to 
themselves.  Every  witness  is  supposed  to 
have  such  knowledge  ;  but  he  does  not  there- 
fore become  an  expert,  and  entitled  to  speak 
on  the  general  point  of  damages.  If  one  may 
speak,  another  may.  It  is  no  reason  for  re- 
ceiving such  evidence  that  the  defendant  may 
cross-examine.  *That,  he  might  do  of  [*1«4 
course  ;  and  the  trial  might  thus  be  protracted 
to  an  amazing  length  in  taking  opinions  from 
the  neighborhood.  For  aught  I  see,  the  ques- 
tion would  have  been  equally  proper,  if  it  had 
been  addressed  to  a  majority  of  the  witnesses 
actually  sworn  on  this  trial. 

1  think  the  cause  must  be  retried  on  the  ques- 
tion of  damages. 

Breach  of  covenant.  Cited  in— 21  Wend.,  138;  43 
Am.  Dec.,  608  (17  N.  H.,  413). 

Covenant—  When  runs  with  land.  Commented  on 
-24  Barb.,  368. 

Cited  in— 23  Wend.,  510,  511;  3  Denio,  295 :  35  N.  Y.. 
642:  89  N.  Y.,  599 :  1  Hun,  510;  16  Hun,  450 ;  3  Barb., 
403;  30  Barb.,  407;  21  Barb.,  647;  40  Barb.,  216;  46 
Barb..  452 ;  3  T.  &  C.,  623  :  58  How.  Pr..  518 ;  2  Hilt., 
499 :  8  Am.  Rep..  370  (44  Vt.,  285). 

Covenant—  When  aaswmMe.  Cited  in— 2  N.  Y., 
396 ;  4  N.  Y..  137 ;  26  N.  Y.,  576 :  1  Hun,  510  ;  58  How. 
Pr.,  518 ;  1  Bradf.,  62 ;  8  Daly,  202 :  39  N.  J.  L.,  188. 

Witness  —Opinion  of,  an  evUUnce.  Cited  in— 23 
Wend.,  433;  5  Hill,  604 :  4  Denio,  318 ;  5  Dcnio.  85  ;  2 
N.  Y.,  517  :  9  N.  Y..  189,  194,  375 :  12  N.  Y..  3B3  ;  17  N. 
Y..  345:  29  N.  Y.,  36:  43  N.  V.,  282:  4  Barb.,  259.  264  ; 
7  Barb.,  323 ;  21  Barb.,  SJ2 ;  29  Barb.,  21;  44  Barb.,  123: 
10  How.  Pr.,  279,  295 ;  31  How.  Pr.,  377 :  3  Co.  R..  54  ; 
5  Leg.  Obs..  419 ;  SI  Cal.,  237 :  67  111.,  82 ;  35  Ind.,  57. 

Objection— Mii*t  />eerp/icW.  Cited  in— 3  Hill,  611; 
3  N.  Y.,  248 ;  3  Barb.,  527  :  47  Barb.,  503,  527;  28  How. 
Pr..  501 ;  2  Abb.  N.  S..  243 ;  7  Rob.,  442. 

Also  cited  in -24  Wend.,  228;  1  Sweeny,  5HO;  2 
Blatcbf ..  13 ;  6  Kan.,  55. 


BOWNE  e.  POTTER. 

Ejectment  for  Dower— Estoppel. 

•  In  an  action  of  ejectment  for  dower,  where  the 
defendant  was  a  purchaser  and  entered  into  posses- 
sion by  virtue  of  a  conveyance  from  the  grantee  of 
the  husband,  it  was  held,  that  the  defendant  was  es- 
topped from  showing  that  the  husband  had  not 
title  to  the  premises,  and  that  he  (the  defendant) 
after  his  purchase  from  the  grantee  of  the  husband, 
on  an  action  being  brought  against  him  by  the 
real  owner  for  the  recovery  of  the  land,  had  ob- 
tained by  purchase  the  true  and  paramount  title. 

Citatlons-l  Cai.,  185;  6  Johns.,  290.  2H3  :  7  Johns., 
278,  2*1 :  9  Johns..  344  ;  15  Johns.,  21 :  2  Johns..  124;  6 
Cow.,  299.  301 :  12  Wend.,  85 ;  W.  Jones.  317 ;  1  Crui., 
148,  se«.  1» ;  2  Bac.  Abr.,  333,  371,  n. ;  1  Co.  I,itt..  665. 
n.  g;  Park,  Dower,  87.  44 :  Fifz.  Nat.  Br.,  352  ;  Moy. 
150.  n.;  Cro.  Car.,  5104,  305;  3  HI.  Com..  177-180;  14 
Johns..  22 ;  7  Cow.,  637  ;  5  Wend.,  247. 

THIS  \v  i-  an  action  of  ejectment  for  dower, 
tried  at  thcTioga  Circuit  in  Dec.  1884, be- 
fore the  Hon.  Robert  Monell,  one  of  the  Cir- 
cuit Judgtt 

The  plaintiff  proved  her  marriage  with  Hob- 
L.  Bowne  in  the  year  1803.  and  the  death  of 
her  husband  in  1821. and  produced  in  evidence 
the  exemplification  of  a  warranty  deed  from 


tirm.—EHfrtmentfnr  <l<»irvr—  Kutnjtjitl. 

In  connection  with  the  attovo  ease  of  Browne  v. 
Potter.  8»>e  Sparrow  v.  Klnyman.  1  N.  Y..  242;  Sher- 
wood v.  Vand'-nbiirgh,  2  Hill,  .'Mi;  Kmbreo  v.  Ellis, 
2  Johns.,  119.  n,,: f. 
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her  husband  to  one  Daniel  Fairchild,  bearing 
date  Apr.  28,  1812, conveying  I  wo  lots  of  land, 
an  undivided  third  of  which  was  demanded  in 
this  action.  She  also  produced  an  exeroplifi 
cation  of  a  deed  from  Fairchild  to  the  defend- 
ant, bearing  date  Sep.  18,  1820,  conveying  the 
same  lots,  and  proved  that  iu  June,  1812, Fair- 
child  was  in  possession  under  the  deed  to  him, 
and  continued  in  such  possession  until  he  was 
succeeded  by  the  defendant  under  his  deed 
from  Fail-child.  The  defendant  offered  to 
prove  that  at  the  time  of  the  conveyance  to 
Fairchild,  Bowne  was  not  in  the  actual  pos- 
session, had  not  title  to  and  was  not  seised  of 
the  lots  conveyed  by  him;  that  when  Fairchild 
entered  into  possession  the  lots  were  wild  and 
uncultivated, and  never  had  been  in  the  actual 
possession  of  Bowne  ;  and  further,  that  after 
1O5*]  the  defendant  came  into  the  *possession 
of  the  lots,  a  suit  for  their  recovery  was  insti- 
tuted against  him  by  the  heirs  of  the  original 
patentee,  who  held  the  paramount  and  true  ti- 
tle to  the  lots,  and  that  he,  the  defendant, pur- 
chased the  lots  and  took  a  conveyance  from 
such  heirs ;  which  evidence  was  objected  to 
by  the  plaintiff  and  rejected  by  the  judge. The 
jury, thereupon, under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff.  The  defend- 
ant moves  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  presented  in  this  case  is,  whether  the 
plaintiff  gave  such  proof  of  the  seisin  of  her 
husband  during  coverture  in  the  premises,  as 
will  entitle  her  to  dower  in  the  same, and  as 
prevents  the  defendant  from  disputing  the 
fact.  The  defendant  offered  to  show  that 
the  husband  never  had  title  to  the  premises, 
but  did  not  offer  to  show  an  eviction. 

The  ground  assumed  by  the  counsel  for  the 
plaintiff  is,  that  the  acceptance  of  a  deed  from 
the  husband  and  possession  of  the  premises 
under  it,  is  an  admission  of  the  seisin  by  the 
grantee  and  all  coming  in  under  him,  and  that 
they  are  estopped  from  contradicting  it,  and 
several  cases  in  this  court  were  cited  to  sustain 
this  position.  1  Cai.,  185  ;  6  Johns.,  293  ;  7 
Id.,  281  ;  9  Id.,  344  ;  15  Id.,  21  ;  2  Id.,  124;  5 
Cow.,  301;  12  Wend..  65.  The  counsel  for 
the  defendant  endeavored  to  distinguish  this 
case  from  those  heretofore  decided,  upon  the 
ground  that  no  actual  possession  of  the  prem- 
ises had  been  taken  by  the  husband,  or  exist- 
ed, before  the  deed  to  Fairchild,  from  which 
seisin  could  be  implied,  or  if  the  taking  of  the 
deed  and  entry  into  possession  was  primafacie 
evidence  of  seisin  as  against  Fairchild,  and 
those  claiming  under  him,  it  was  not  conclu- 
sive, and  might  be  rebutted. 

In  all  the  cases  referred  to  it  does  appear 
that  that  the  husband  had  been  in  the  actual 
possession  and  occupation  of  the  land. but  that 
fact  does  not  seem  to  have  been  specially  re- 
!(><>*]  lied  *upon.  and  in  some  of  them  is  not 
noticed  as  a  controlling  circumstance.  In 
Hitchcock  v.  Harrington,  fi  Johns.,  290,  Kent, 
Ch.  ./.,  says,  the  objection  of  want  of  seisin  in 
the  husband  cannot  be  received  from  the  de- 
fendants, as  they  hold  under  the  husband  by 
virtue  of  conveyances  from  his  son  and  heir  at 
law.  Again,  in  Collins  v.  Tony,  7  Johns., 278, 
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the  court  say  the  tenant  derives  his  title  from  and 
holds  under  the  title  of  the  husband  of  the  de- 
mandant, as  it,  existed  during  coverture,  and 
he,  therefore,  is  not  permitted  to  deny  the  sei- 
sin of  the  husband.  And  again, in  Hitchcock  v. 
Carpenter,  9  Id.,  844,  as  the  defendant  claims 
under  the  heirs  of  Ferris,  he  is  estopped  from 
denying  the  seisin  and  death  of  Ferris, the  for- 
mer husband  of  the  demandant.  He  has  af- 
firmed that  seisin  by  taking  under  the  heirs  ;. 
and  that  it  was  so  considered  by  the  court  in 
the  case  of  Hitchcock  v.  Harrington.  Taylor's 
case,  cited  from  Sir  W.  Jones,  317,  was  there 
referred  to,  where  it  was  held,  that  if  a  tenant 
at  will  or  for  years  made  a  feoff ment  in  fee  and 
died,  and  his  wife  brought  dower  against  the 
feoffee,  he  could  not  plead  that  the  husband 
was  not  seised.  This  case  is  mentioned  as  good 
law  in  all  the  respectable  treatises  on  dower. 
1  Crui.,  148,  sec.  19;  2  Bac.  Abr.,  333,  371,  ».," 
1  Co.  Litt.,  665,  n.  g  ;  Park,  Dower,  44.  In  a 
note  of  Mr.  Gwillim,  in  Bacon,  he  remarks, 
that  where  a  husband  tortiously  gains  an  in- 
stantaneous seisin,  as  against  a  person  benefit- 
ed by  and  deriving  an  estate  in  virtue  of  such 
tortious  act,  the  wife  is  entitled  to  her  dower, 
and  he  refers  to  Taylor's  case,  and  the  reason 
given  is,  that  since  the  feoffee  received  his  es- 
tate from  the  feoffor,  he  is  estopped  to  say  the- 
husband  was  never  seised  ;  and  besides,  in  re- 
spect of  the  feoffee,  the  feoffor  had  an  estate, 
though  in  regard  to  the  disseisee  he  is  a  wrong- 
doer. See,  also,  2  Bac.  Abr.,  333,  tit.  Disseis- 
in. It  is  laid  down  in  some  of  the  books,  that 
this  rule  is  not  applicable  to  the  feoffment  of 
a  tenant  for  life,  but  Mr.  Park  is  inclined  to- 
think  otherwise,  p.  44.  Fitz.  Nat.  Br.,  352;. 
Moy,  150,  n.  It  had  before  been  remarked  by 
this  author,  in  his  very  valuable  treatise, p.  37, 
that  a  mere  naked  seisin  without  right,  or  de- 
feasible by  title  paramount,  as  that  of  a  dis- 
seisor,  abater,  intruder,  discontinuer,  or  other 
person  having  *tbe  freehold  and  inher-  [*167 
itance  by  wrong,  is  such  a  seisin  as  dower  will 
attach  upon,  as  against  all  persons  deriving  ti- 
tle under  such  tortious  or  defeasible  seisin, and 
until  it  shall  be  avoided  by  the  entry  or  action 
of  the  person  having  right,  or  by  operation  of 
law  called  remitter.  Banden  v.  Baugh,  Cro. 
Car.,  304,  305.  And  it  is  well  settled  at  com- 
mon law,  that  the  heir  or  alienee  of  a  disseisor 
cannot  be  entered  upon  or  ousted  by  the  dis- 
seisee, except  by  the  orderly  course  of  law.  3- 
Bl.  Com.,  177-180.  The  defeasible  title  in  such 
a  case,  therefore, could  only  be  determined  by 
a  judgment,  and  execution  under  the  para- 
mount title. 

It  is  true,  that  a  conveyance  by  feoffment, 
operated  upon  the  possession  without  any  re- 
gard to  the  interest  or  estate  of  the  feoffor,  so 
that  to  make  it  valid,  nothing  was  wanting  but 
actual  possession,  and  therefore  such  a  con- 
veyance by  a  tenant  for  life  or  years  with  liv- 
ery of  seisin  passed  an  estate  in  fee,  and  oper- 
ated as  a  disseisin  of  the  real  owner.  In  this 
respect,  it  differs  from  our  modern  instruments 
of  conveyance.  But  this  difference  exists  more 
in  name,  than  in  substance.  The  real  owner 
had  still  a  remedy  by  which  he  could  become 
reseised.  Under  our' modern  deeds  of  convey- 
ance, the  grantee  in  fee,  taking  possession, may 
defend  successfully  his  title  and  possession 
against  all  the  world  except  the  true  owner. 
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This  position  he  acquires  by  means  of  his 
conveyance  and  possession,  and  until  evicted 
by  the  paramount  title,  there  seems  to  be  no 
good  reason  for  extending  to  him  the  favor  of 
disputing  the  title  under  which  he  enters  and 
holds.  While  undisturbed,  he  is  enjoying  the 
estate  granted,  and  it  is  to  be  presumed  that 
he  has  provided  by  proper  covenants  against 
any  future  failure  of  title  and  eviction. 

It  seems  to  me  also  to  be  an  immaterial  cir- 
cumstance in  the  case,  that  the  grantor  had  not 
actual  possession  before  or  at  the  time  of  the 
conveyance  to  Fairchild.  It  did  not  affect 
prejudicially  the  legal  operation  of  the  deed 
or  possession  under  it  by  the  grantee.  The 
title  he  acquired  would  have  been  no  better  if 
the  grantor  had  been  in  the  actual  possession. 
The  reason  for  the  estoppel  is  the  same. 

It  must  be  conceded  that  if  the  husband  had 
168*J  entered  into  *a  contract  of  sale.pr  given 
a  lease  for  life  or  years,  instead  of  this  deed, 
the  defendant  would  not  be  permitted  to  deny 
his  title  by  way  of  defense  to  the  claim  of 
dower,  or  set  up  title  in  a  third  person.  While 
occupying  under  his  vendor  or  lessor,  he  is  not 
at  liberty  to  purchase  in  even  a  better  title,  and 
thus  dispute  the  title  by  which  he  acquired  the 
possession.  14  Johns.,  22;  7  Cow.,  637;  5 
Wend.,  247.  He  would  not  be  permitted  to 
dispute  the  title  of  the  heir  of  the  lessor  in  an 
action  to  recover  the  remainder  on  the  expira- 
tion of  the  lease  :  and  I  do  not  perceive  how 
the  claim  of  the  widow  can  be  distinguished 
from  that  of  the  heir.  She  holds  under  the 
title  of  the  husband,  like  the  heir,  and  her  in- 
terest is  one  which  has  never  been  sold  or 
parted  with,  and  in  this  respect  is  like  the  es- 
tate or  remainder  recoverable  by  the  heir.  It 
has  been  decided  in  Jackson  v.  Waltermire,  5 
Cow.,  299,  that  the  same  evidence  of  seisin 
which  would  entitle  the  heir  to  recover  in  eject- 
ment will  sustain  an  action  for  dower. 

The  soundness  of  this  view  is  also  confirmed 
by  the  consideration,  that  the  right  of  dower 
attaches  if  the  estate  be  such  that  the  issue  or 
heir  might  by  possibility  inherit  it.  Now,  in 
this  ca-sp.  if  less  than  the  whole  estate  had  been 
conveyed  to  Fairchild  by  the  husband,  after 
the  expiration  of  the  estate  granted, the  defend- 
ant would  have  been  bound  to  give  up  posses- 
sion to  the  heir  without  disputing  the  title;  and 
why  should  he  not  assign  to  the  widow  her 
dower  which  he  has  never  acquired.  Her  rights 
are  as  strong  as  those  of  the  heir,  and  the  hard- 
ship no  greater  in  the  one  case  than  the  other. 

New  trial  denied. 

Overruled-1  N.  Y..  242,  24«.  980 ;  8  Barb..  406. 
Cited  In- 19  Wend.,  474;   2  Hill.  307 ;   4  Barb.,  185, 
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Practice — Error  to  C.  P. — Statement  of  Factt. 

On  the  refusal  of  a  Court  of  C.  P.  to  sot  aside  a  re- 
port of  referees  for  alleged  error*  of  the  referees, 
if  tin-  loftlnir  party  d'fOn*  to  review  such  decision, 
he  inuat  procure  u  statement  of  facts,  not  the  evi- 
dence of  the  facts,  to  Ix;  drawn  up  under  the  dlrvc- 
tlon  of  the  C.  P..  and  placed  upon  the  record  In  the 
form  of  a  special  or  supplementary  report  of  the 
referees.  In  the  nature  of  aspcclal  verdict  or  bill  of 
exceptions. 

•CiUtlon-11  Wend..  477. 

WK.ND.  17. 


THIS  was  a  writ  of  error  to  the  C.  P.  of  N. 
Y. ,  to  reverse  a  judgment  rendered  upon 
a  report  of  referees.  Application  was  made  to 
that  court,  upon  affidavits,  to  set  aside  the  re- 
port for  alleged  errors  of  the  referees.  The  re- 
port was  confirmed,  and  judgment  rendered 
accordingly.  The  defendant  sued  out  a  writ 
of  error,  and  in  the  record  brought  into  this 
court  were  incorporated  the  affidavits  produced 
upon  the  motion  to  set  aside  the  report.  On 
this  being  discovered,  when  the  cause  came  on 
to  argument,  The  Court  handed  back  the 
error  books,  saying  that  the  plaintiff  in  error 
instead  of  presenting  his  case  in  the  form  in 
which  it  appeared,  should  have  obtained  a 
statement  of  the  facts  (not  the  evidence  of  the 
facts),  upon  which  the  decision  of  the  C.  P.  was 
founded,  to  be  drawn  up  under  the  direction 
of  that  court  and  placed  upon  the  record  in  the 
form  of  a  special  or  supplementary  report  of 
the  referees,  in  the  nature  of  a  special  verdict 
or  bill  of  exceptions,  according  to  the  sugges- 
tions of  Chancellor  Walworth,  in  the  case  of 
Feeter  v.  Heath,  11  Wend.,  477. 

Cited  in— 20  Wend.,  665:  21  Wend.,  23;  24  Wend., 
19;  2  N.  Y.,  191;  3N.  Y.,  505;  3  How.  Pr.,  419. 


*DE  GROOT  v.  VAN  DUZER.     [*  1 7  O 

Agreement  to  Redeem  Notes  or  Bills  of  Foreign 
Bank —  Whether  Contrary  to  Statute — Contract 
Innocent  in  Itself,  not  Void  Because  it  may  Fa- 
cilitate an  JUegal  Transaction. 

An  agreement  to  redeem  the  notes  or  bills  of  a  for- 
eign bank  at  an  office  kept  by  such  bank  in  this 
State,  is  not  a  violation  of  the  statute  prohibiting 
unauthorized  associations  from  keeping  "an  office 
for  the  purpose  of  receiving  deposits,  or  discount- 
ing notes  or  bills,  or  issuing  any  evidence  of  debt  to 
be  loaned  or  put  in  circulation  as  money ;"  and  such 
agreement  may  be  enforced  by  action. 

Such  contract  is  valid,  although?made  by  the  presi- 
dent of  such  bank  for  the  benefit  of  the  bank,  in  giv- 
ing additional  credit  and  currency  to  its  bills  in  this 
State. 

Under  such  an  agreement  the  contractor  is  not 
bound  to  redeem  bills,  the  circulation  of  which  is 
prohibited  by  law;  but  a  requirement  to  redeem 
such  bills  will  not  avoid  the  contract. 

A  contract.  Innocent  in  itself,  will  not  be  avoided 
because  it  may  by  possibility  facilitate  an  illegal 
transaction;  to  render  it  void,  the  connection  with 
the  illegal  transaction  must  be  direct,  and  not  re- 
mote or  conjectural. 

Citations— 15  Johns.,  425;  6  Com.,  480;  2  Wend.,  41 1 ; 
1  R.  8.,  712,  sec.  6;  6  Cow.,  290;  4  Wend.,  499;  Laws 
of  1K».  p.  357.  ch.  295;  Laws  of  1835,  p.  87.  164;  Cowp., 
441;  5  Cow.,  223;  1  Maule  &  8..  593 ;  li  East,  502. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Van  Duzer  declared  upon  an 
agreement  made  between  him  and  De  Groot, 
whereby  the  defendant  promised  to  receive  and 
pay  the*  full  amount  of  all  notes  of  the  Wash- 
ington Banking  Company,  which  should  be 
taken  by  the  plaintiff  as  an  exchange  broker, 
in  the  City  of  N.  Y.,  in  consideration  of  a  dis- 
count of  one  eighth  of  one  per  cent.,  to  be  al- 
lowed by  the  plaintiff  upon  all  such  sum* 
which  should  thus  be  redeemed.  The  plaintiff 
averred  that  notes  of  the  Washington  Hanking 
Co.  to  the  amount  of  $2, 000  came  to  his  hands, 
that  he  tendered  them  to  the  defendant,  offer- 
ing to  allow  the  discount  agreed  upon, but  that 
the  defendant  refused  to  perform  his  agree- 
ment. The  defendant  pleaded  the  general  is- 
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sue,  and  specially  that  at  the  time  of  the  agree- 
ment, and  before  and  since,  the  Washington 
Banking  Co.  of  which  he,  the  defendant,  was 
the  president,  being  a  foreign  body  corporate, 
created  by  the  Legislature  of  the  State  of  N. 
J.,  kept  an  office  in  Wall  St.,  in  the  City  of  N. 
Y..  in  which  one  John  E.  Solomons  acted  as 
their  agent,  for  the  purpose  of  discounting 
notes,  checks  and  bills,  and  issuing  the  promis- 
sory notes  commonly  called  bank  notes,  of  the 
171*]  Washington  Banking  Co.,  *to  be  put 
in  circulation  as  money,  they  not  being  author- 
ized by  law  so  to  do;  of  all  which  the  plaintiff 
had  notice.  The  defendant  then  avers,  that 
contrary  to  the  statute  in  such  case  made  and 
provided,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant,  so  being  president, 
as  aforesaid,  on  behalf  and  for  the  benefit  of 
the  said  body  corporate,  that,  etc.  (setting  forth 
the  agreement  as  alleged  to  have  been  made 
between  the  parties),  that  such  agreement  was 
entered  into  the  better  to  enable  the  Washing- 
ton Banking  Co.  to  carry  on  their  operations 
and  business  of  discounting  and  issuing  their 
bank-notes  at  their  office  in  Wall  St. ;  that  the 
plaintiff  from  time  to  time  sent  bills  to  the  of- 
fice, which  were  there  discounted;  and  that  the 
notes  set  forth  in  the  declaration  were  sent  in 
like  manner  to  the  office  in  Wall  St.,  to  be  dis- 
counted, contrary  to  the  statute.  In  another 
plea,  the  defendant  alleges  that  a  large  portion 
of  the  notes  alleged  in  the  declaration  to  have 
been  received  by  the  plaintiff  and  tendered  to 
the  defendant  for  discount,  were  under  the  de- 
nomination of  $5, and  that.therefore,  the  agree- 
ment was  void.  There  were  in  the  whole  seven 
pleas,  but  the  above  is  the  substance  of  them. 
To  each  of  the  pleas  the  plaintiff  put  in  a  de- 
murrer, and  the  defendant  joined.  The  Supe- 
rior Court  adjudged  all  the  special  pleas  to  be 
bad,  and  gave  judgment  on  the  demurrer  for 
the  plaintiff.  The  cause  then  went  to  trial  on 
the  general  issue,  and  after  the  testimony  was 
closed,  the  presiding  judge  charged  the  jury 
that  the  evidence  showed  that  the  contract  in 
its  terms  was  an  individual  one,  on  the  part  of 
the  defendant;  that  the  defendant's  counsel  al- 
leged that  it  was  a  contract  with  the  defendant, 
as  president  of  the  Bank, in  behalf  of  the  Bank, 
as  its  agent;  that  it  was  necessary  that  the  de- 
fendant should  establish  this  to  their  satisfac- 
tion ;  that  the  defendant  showed  no  authority 
whatever  to  make  the  contract  on  the  part  of 
the  Bank;  that,  as  president  merely, he  had  no 
such  right,  and  it  did  not  appear  that  there  was 
any  resolution  of  the  Bank  or  any  act  of  the 
directors  to  authorize  it  ;  that  the  defendant, 
having  thus  contracted  in  terms  which  pur- 
ported to  bind  him  personally,  and  showing  no 
172*]  authority  from  the  *bank  (whose  agent 
he  now  claimed  to  have  been),  to  bind  it,  he 
must  be  considered  as  contracting  with  the 
plaintiff  in  his  own  behalf.  If  the  jury  viewed 
the  testimony  in  the  light  he  had  stated,  the 
plaintiff  was  entitled  to  their  verdict.  With 
these  directions,  he  left  the  cause  to  the  jury. 
To  this  charge,  the  counsel  for  the  defendant 
excepted.  The  jury  retired,  and  upon  their 
return  found  a  verdict  for  the  plaintiff,  for 
$1,773.48  damages,  and  six  cents  costs. 

The  plaintiff  remitted  $843.48,  the  amount 
of  bills  tendered  for  discount  below  the  de- 
nomination of  $5,  which  the  jury  had  included 
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in  the  verdict,  and  for  the  residue  took  judg- 
ment. The  defendant  having  excepted  to  the 
charge  delivered  to  the  jury,  sued  out  a  writ 
of  error. 

The  cause  was  submitted  on  written  argu- 
ments by, 

Messrs.  F.  B.  Cutting  and  G.  Wood,  for 
the  plaintiff  in  error. 

Mr.  D.  Graham,  Jr.,  for  defendant  in 
error. 

By  the  Court,  Bronson,  J.  The  2d,  3d  and 
4th  pleas  have  been  considered  by  the  counsel 
as  substantially  alike,  and  as  forming  one  class; 
and  the  5th,  6th,  7th  and  8th  pleas,  as  consti- 
tuting another  class;  and  it  will,  therefore,  be 
unnecessary  to  examine  more  than  one  plea  in 
each  of  these  general  divisions. 

It  is  objected  that  the  pleas  in  the  first  class 
do  not  confess  and  avoid  the  action,  but  setup 
a  different  contract  from  that  alleged  in  the 
first  two  counts  of  the  declaration,  to  which 
they  are  pleaded.  The  objection  is  not  well 
founded.  The  pleas  do  not  set  up  a  contract 
by  the  defendant  as  president  of  the  Washing- 
ton Banking  Co., but  that  he,  being  president, 
made  the  contract.  The  fact  that  he  was  an 
officer  of  the  Bank,  is  not  alleged  for  the  pur- 
pose of  denying  his  individual  liability,  if  the 
contract  was  valid;  but  for  the  purpose  of 
characterizing  the  transaction,  and  proving 
that  although  the  contract  stated  in  the  decla- 
ration was  actually  made,  it  was  so  connected 
with  the  illegal  transactions  of  the  Bank  as  not 
to  be  obligatory  on  the  defendant.  The  pleas 
do  not  deny  the  contract,  but  *set  up  [*173 
new  matter  to  show  that  it  was  not  binding  in 
point  of  law.  Myers  v.  Morse,  15  Johns.,  425. 

The  next  objection  urged  against  the  form 
of  the  first  class  of  pleas  is,  that  they  allege 
the  Washington  Banking  Co.  to  be  a  foreign 
corporation,  created  by  the  Legislature  of  N. 
J.,  without  setting  forth  the  Act  of  incorpora- 
tion. We  cannot  judicially  take  notice  of  the 
Acts  of  the  Legislature  of  another  State,  and 
where  a  party  in  pleading  makes  title  or  claims 
a  right  under  such  foreign  law, he  must  set  forth 
the  statute,  or  so  much  of  it  as  may  be  neces- 
sary to  establish  his  claim.  Hempstead  v.  Heed, 
6  Conn.,  480.  And  where  the  question  arises 
as  matter  of  evidence,  the  party  claiming  un- 
der a  foreign  law  must  give  legal  proof  of  its 
existence.  Packard  v.  Hill,  2  Wend.,  411.  But 
the  defendant  does  not  make  title  or  set  up  any 
right  under  the  Washington  Banking  Co.,  nor 
does  he  rely  on  anything  in  the  charter  of  that 
Co.  for  the  purpose  of  defeating  the  action. 
However  plenary  may  have  been  the  powers  of 
the  Corporation  under  the  laws  of  N.  J.,  it 
could  have  no  right  to  carry  on  the  business  of 
banking  in  the  State  of  N.  Y.  The  fact  that 
this  was  a  foreign  Corporation  was  only  alleged 
for  the  purpose  of  showing  that  it  had  no  legal 
right  to  keep  an  office  in  Wall  St.  for  the  pur- 
poses mentioned  in  the  plea.  Strike  out  the 
words  "being a  foreign  body  corporate,  created 
by  the  Legislature  of  the  State  of  New  Jersey," 
and  the  allegation  will  still  remain,  that  the  Co. 
kept  an  office  in  the  City  of  N.  Y.,  for  certain 
purposes,  "they,  the  said  Washington  Banking 
Company,  not  being  authorized  by  law  so  to 
do."  It  is  a  matter  of  no  moment  whether  this 
was  a  mere  voluntary  association  of  individuals 
under  a  particular  name,  or  whether  it  had  a 
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legal  existence  and  capacity  to  act;  nor,  if  it 
were  a  Corporation,  was  it  important  to  allege 
that  it  was  created  by  this  or  any  other  State. 
The  question  is,  whether  it  had  been  expressly 
authorized  by  law  to  do  the  acts  complained  of. 
1  R.  S..  712,  sec.  6. 

The  pleas  are,  I  think,  sufficient  in  point  of 
form,  and  the  remaining  inquiry  is,  whether 
they  are  good  in  substance.  The  statute  pro- 
vides, 1  R.  S..  712,  sec.  6,  that  "No  person,  asso- 
174*J  ciation  *of  persons  or  body  corporate, 
except  such  bodies  corporate  as  are  expressly 
authorized  by  law,  shall  keep  any  office  for  the 
purpose  of  receiving  deposits,  or  discounting 
notes  or  bills,  or  issuing  any  evidences  of  debt, 
to  be  loaned  or  put  in  circulation  as  money;  nor 
shall  they  issue  any  bills  or  promissory  notes 
or  other  evidences  of  debt  as  private  bankers, 
for  the  purpose  of  loaning  them,  or  putting 
them  in  circulation  as  money,  unless  thereto 
specially  authorized."  The  7th  section  imposes 
a  penalty  of  $1.000  for  every  violation  of  the 
statute.  It  will  be  seen  that  the  6th  section  con- 
tains two  distinct  prohibitions — the  one  against 
keeping  an  office,  for  the  purpose  of  doing  par- 
ticular acts;  and  the  other  against  doing  a  par- 
ticular act,  whether  an  office  be  kept  for  that 
purpose  or  not.  People  v.  Bartow,  6  Cow.,  290; 
People  v.  Brewnter,  4  Wend.,  499.  The  pleas  in 
this  case  are  framed  under  the  first  branch  of 
the  section.  They  allege  that  the  "Washington 
Banking  Co.  kept  an  office  in  the  City  of  N.  Y., 
for  the  purpose,  among  other  things,  of  issuing 
the  notes  of  the  Co.,  they  not  being  authorized 
by  law  so  to  do.  It  is  not  alleged  that  any 
notes  were  actually  issued  by  the  Corporation 
in  this  State.  It  is  entirely  consistent  with  the 
plea  to  suppose  that  the  bills  which  the  defend- 
ant agreed  to  redeem  were  put  in  circulation  in 
N.  J.,  and  only  found  their  way  into  this  State 
in  the  ordinary  course  of  trade. 

Issuing  the  bills  of  a  foreign  corporation  in 
this  State  for  the  purpose  of  putting  them  in 
circulation  as  money,  is  prohibited  by  law;  but 
an  agreement, even  if  made  by  the  Corporation 
itself,  to  redeem  the  notes  within  this  State, 
would  not  be  against  either  the  letter  or  the 
spirit  of  the  statute.  Although  such  an  arrange- 
ment may  tend  to  keep  the  bills  in  belter  credit, 
and  give  them  a  wider  circulation  in  this  State, 
the  transaction  would  still  be  unobjectionable. 
It  is  not  illegal  to  pass,  circulate  or  redeem  the 
notes  of  foreign  corporations,  unless  they  are 
of  a  denomination  under  $5.  L.  of  1830,  p. 
357.  ch.  295;  L.  of  1835,  pp.  87,  164. 
175*]  *The  contract  stated  in  the  declara- 
tion is,  that  the  defendant  should  receive  and 
discount  all  such  notes  of  the  Washington  Bank 
ing  Co.  as  the  plaintiff  should  procure  or  re- 
ceive in  the  course  of  his  business  as  a  broker, 
and  pay  the  amount  of  the  notes;  the  plaintiff 
allowing  a  discount  of  one  eighth  of  one  per 
cent.  The  first  important  allegation  in  the  plea 
is,  that  the  Washington  Banking  Co.,  of  which 
the  defendant  was  president,  kept  an  office  in 
the  City  of  N.  Y.  for  the  purpose  of  issuing 
notes,  etc..  they  not  being  authorized  by  law 
so  to  do.  Although  this  was  an  illegal  act,  it 
can,  when  taken  by  itself,  have  no  possible  in- 
fluence on  the  contract  between  these  parties. 
If  the  Co.  was  engaged  in  one  unauthorized 
pursuit,  and  if  thedefendant.  as  their  president 
or  otherwise,  was  cognizant  of  the  fact,  it  could 
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have  no  legal  bearing  upon  another  and  separate 
transaction,  which  was  in  itself  free  from  ob- 
jection. 

But  it  is  further  averred  that  the  agreement 
was  entered  into  between  the  plaintiff  and  the 
defendant,  so  being  president  as  aforesaid,  and 
for  the  benefit  of  the  Co.,  the  better  to  enable 
them  to  carry  on  their  operations  and  business  of 
discounting  and  issuing  bank-notes  as  aforesaid, 
at  their  office  in  Wall  St.,  against  the  form  and 
effect, true  intent  and  meaning  of  the  statute;  of 
which  the  plaintiff  had  notice.  We  have  already 
seen  that  the  contract  of  the  defendant, although 
he  is  stated  to  be  the  president  of  the  Co.  was  per- 
sonal, binding  him  individually;  and  it  can  be 
of  no  importance  that  the  personal  responsibil- 
ity which  he  assumed  was  for  the  benefit  of  the 
Co.  He  might  retain  the  fruits  of  the  contract 
in  his  own  hands,  or  give  them  to  a  third  per- 
son, without  in  any  manner  affecting  the  nature 
of  the  transaction  between  himself  and  the  oth- 
er party  to  the  agreement.  The  contract  to  re- 
deem, although  made  for  the  benefit  of  the 
Corporation,  or  even  had  it  been  made  by  the 
Corporation  itself,  was  valid.  It  was  not  for- 
bidden by  any  law  of  this  State.  This  brings 
us  to  the  remaining  averment,  that  the  agree- 
ment was  entered  into  the  better  to  enable  the 
Co.  to  carry  on  its  unauthorized  business  in 
Wall  St. 

•Contracts  made  for  an  illegal  pur-  [*176 
pose,  or  which  are  against  the  policy  of  the 
law,  cannot  in  general  be  enforced.  Hdman  v. 
Johnson,  Cowp.,  341;  Trovinger  v.  McBurney, 
5  Cow.,  253;  Langton  v.  Hughes,  \  Maule  &  S., 
593.  But  here  the  act  to  be  performed  was  le- 
gal. It  was  neither  immoral  nor  against  any 
principal  of  public  policy.  How  it  could  fa- 
cilitate other  and  unauthorized  transactions  of 
the  Co.,  is  not  shown,  nor  can  I  perceive  any 
necessary  connection  between  the  two  things. 
It  is  said  by  counsel  that  the  Co.  wished  to 
keep  their  notes  in  circulation,  and  if  they 
did  not  make  arrangements  to  redeem  here,  the 
brokers  who  purchased  the  notes  would  go  to 
the  Bank  and  demand  specie.  That  may  be 
true,  but  it  does  not  prove  the  contract  illegal. 
There  was  no  prohibition  against  the  circula- 
tion of  foreign  notes,  nor  was  it  against  public 
policy  that  they  should  be  redeemed  here,  in- 
stead of  being  sent  home  for  that  purpose.  It 
was  beneficial  to  our  citizens  that  these  notes 
should  be  converted  into  current  funds  with 
as  little  delay  and  expense  as  possible.  The 
motive  for  redeeming  in  N.  Y.  was  to  aid  the 
circulation  of  the  Bank  ;  and  that  motive 
would  exist  whether  the  Co.  kept  an  office  in 
Wall  St.  or  not.  The  office  was  kept  for  a  dif- 
ferent purpose. to  discount  notes  and  issue  bills; 
and  if  the  redemption  of  bills  could  hiive  any 
possible  bearing  upon  that  business,  its  influ- 
ence could  only  be  remote  and  incidental,  not 
direct  or  immediate. 

It  cannot.  I  think.  !><•  maintained  that  a  con- 
tract, which  is  in  itself  free  from  vice,  ran  be 
avoided  on  the  ground  that  it  may  possibly  fa- 
cilitate an  illegal  transaction.  It  may  be  con- 
ceded that  if  a  building  was  rented  to  the  Co., 
or  to  the  defendant  as  their  officer  or  ngent. 
for  the  illegal  purpose  of  keeping  an  oflice  in 
N.  Y.,  the  landlord,  if  he  acted  with  notice, 
could  not  collect  the  rent.  Such  a  contract 
would  stand  directly  con nected  with  an  illegal 
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transaction  ;  the  building  would  be  rented  for 
the  very  purpose  of  bringing  about  a  transgres- 
sion 01  the  law.  But  if  the  defendant,  while 
keeping  the  office,  were  to  contract  for  his  board 
and  lodging,  or  for  a  carriage  to  ride  between 
the  Wall  St.  office  and  the  banking-house  in  N. 
1 7  7*]  J. ,  it  *can  hardly  be  pretended  that  the 
contract  would  be  invalid,  although  the  other 
party  might  know  that  the  defendant  was  en- 
gaged in  a  pursuit  forbidden  by  the  statute, 
and  although  the  agreement  might  tend  in  some 
degree  to  facilitate  the  illegal  operations  and 
business  of  the  Co.  These  are  stronger  cases 
than  that  put  in  the  plea,  and  stand  more  im- 
mediately connected  with  the  illegal  transac- 
tion ;  and  yet  I  cannot  doubt  that  such  con- 
tracts might  be  enforced.  It  is  impossible  to 
foresee  where  the  doctrine  would  carry  us, 
should  it  be  held  that  a  contract  is  void  merely 
because  it  may  have  some  remote  connection 
with  an  illegal  transaction. 

The  second  class  of  special  pleas  present  a 
different  question.  The  declaration  alleges  that 
the  plaintiff,  Dec.  28, 1833.  in  pursuance  of  the 
agreement,  left  a  package  of  bills  at  the  office 
of  Solomons,  which  the  defendant  wrongfully 
refused  to  receive  and  discount.  The  substance 
of  the  5th  plea  is  that  a  large  portion  and  num- 
ber of  the  notes  left  at  the  office  on  the  day 
aforesaid  were  respectively  under  the  denom- 
ination of  $5,  and  that  they  were  notes  issued 
by  a  foreign  corporation,  etc. ;  by  means  where- 
of, and  by  force  of  the  statutes  the  agreement 
to  discount  the  same  was  and  is  wholly  void  in 
law.  The  allegation  is  not  that  the  agreement 
between  the  parties  extended  to  bills  under  the 
denomination  of  $5,  as  well  as  bills  of  that  sum 
and  upwards;  but  only  that  a  part  of  the  bills 
left  for  redemption  on  the  day  in  question  were 
under  the  denomination  of  $5.  This  may  be  a 
very  good  answer  to  the  action  so  far  as  the 
plaintiff  seeks  to  recover  the  amount  of  any 
small  bills  contained  in  the  package,  but  it  does 
not  follow,  as  the  plea  supposes,  that  it  ren- 
dered the  agreement  wholly  void.  In  Parkin 
v.  Dick,  11  East,  502,  on  which  the  defendant 
relies,  the  act  of  shipping  the  naval  stores  was 
forbidden  by  law,  and  subjected  not  only  the 
goods  but  the  ship  itself  to  forfeiture.  But  in- 
cluding small  notes  in  the  package  was  not  in 
itself  an  illegal  act;  and  if  the  defendant  was 
not  bound  to  receive  them,  it  did  him  no  harm. 
178*]  *A11  the  special  pleas  were,  I  think, 
bad  in  substance,  and  were  properly  overruled 
by  the  Superior  Court. 

On  the  trial,  exceptions  were  taken  to  the 
charge  of  the  judge,  upon  which  several  ques- 
tions have  been  made  on  the  argument.  Al- 
though the  defendant  was  the  president  of  the 
Bank,  and  that  fact  was  known  to  the  plaint- 
iff, there  is  nothing  to  show  that  the  defendant 
intended  to  contract  for  the  Bank,  or  that  he 
had  any  authority  to  do  so;  nor  does  it  appear 
that  the  plaintiff  supposed  he  was  contracting 
with  the  Bank,  or  that  h6  would  have  been 
willing  to  make  such  an  arrangement.  The  un- 
dertaking of  the  defendant  was  in  its  terms 
personal,  binding  him  individually  ;  and  the 
jury  were  properly  instructed  that  the  burden 
lay  upon  him  to  show  that  the  contract  was 
made  on  behalf  of  the  Corporation.  Although 
the  judge  spoke  in  pretty  decided  language,  it 
was  but  a  mere  commentary  on  the  facts  of  the 
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case,  and  if  the  attention  of  the  jury  was  not 
withdrawn  from  the  true  question  in  issue,  a 
bill  of  exceptions  will  not  lie.  That  is  only  an 
appropriate  remedy  where  there  has  been  some 
error  in  matter  of  law.  In  substance,  this  was 
an  agreement  for  the  redemption  of  the  notes 
of  a  foreign  corporation,  and  nothing  more.  It 
was  neither  against  the  letter  nor  spirit  of  the 
statute. 

This  was  not  a  collateral,  but  an  original  un- 
dertaking on  the  part  of  the  defendant,  found- 
ed on  a  sufficient  consideration  moving  between 
the  parties  to  the  contract.  The  discount  agreed 
to  be  allowed  by  the  plaintiff  was  a  sufficient 
consideration  for  .the  promise  of  the  defend- 
ant to  receive  and  pay  the  amount  of  the  bills 
which  should  be  delivered. 

Judgment  affirmed. 

Reversed— 20  Wend.,  390. 

Cited  in— 25  Wend.,  650 ;  4  Edw.,  335 ;  14  N.  Y..  175; 
10  Barb..  106;  39  Super.,  522 ;  45  Super.,  87;  54  Mo., 
405. 


*HUNT  0.  SMITH.  [*  1 7 9 

Guaranty— Terms  of,  must  be  Slricty  Complied 
with — Discharge  of  Guarantor. 

Where  a  party  draws  an  order  on  a  merchant, 
directing:  him  to  furnish  goods  out  of  his  store  to  a 
third  person  to  the  amount  of  $70.  engaging  to 
be  accountable  for  such  sum,  and  requesting  the 
amount  of  the  bill  to  be  sent  to  him  ;  and  the  mer- 
chant furnishes  the  goods  to  such  third  person  to 
the  amount  of  8102.81,  and  takes  his  note  at  30  days, 
no  right  of  action  accrues  under  the  guaranty ;  by 
the  giving  of  credit,  the  guarantor  is  discharged 
from  liability. 

Citations— 8  Bing.,  156 ;  8  Wend..  512,  516:  4  Wash. 
C.  C.,  26,  28;  9  Wh.,  680,  702,  et  seq.;  3  Merriv.,  272, 
277-279. 

THIS  was  an  action  of  assumpnt,  tried  at  the 
Oneida  Circuit  in  Apr.,  1834,  before  the 
Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  suit  was  on  a  guaranty  signed  by  the  de- 
fendant and  addressed  to  the  plaintiff  in  these 
words:  "  You  may  let  the  bearer,  Mr.  Horace 
Putnam,  have,  in  such  articles  as  he  may  want 
out  of  your  store,  to  the  amount  of  seventy 
dollars,  if  he  wishes  to  get  that  amount,  and  I 
will  be  accountable  to  you  for  that  sum.  Have 
the  goodness  to  send  the  amount  of  his  bill  by 
him  to  me.  July  2,  1833."  On  the  day  suc- 
ceeding the  date  of  the  guaranty,  Putnam  ob- 
tained goods  at  the  store  of  the  plaintiff  to  the 
amount  of  $102.81,  for  which  he  gave  his 
note  payable  in  30  days.  The  counsel  for  the 
defendant  insisted  that  the  plaintiff  was  not  en- 
titled to  recover,  because  the  sale  was  not  in 
pursuance  of  the  terms  of  the  guaranty,  and 
that  being  on  credit,  and  thus  the  right  of  im- 
mediate subrogation  postponed,  the  guarantor 
was  discharged.  The  judge  reserved  the  ques- 
tion, and  directed  a  verdict  for  $73.67,  subject 
to  the  opinion  of  this  court.  The  cause  was 
submitted  on  written  arguments  by, 

Messrs.  J.  H.  Ostrom  and  T.  R.  Walk- 
er,  for  the  plaintiff. 

Mr.  W.  C.  Noyes,  for  the  defendant. 


NOTE.—  Guarranty  of  credit  —  Terms  of,  must  be 
strictly  complied  with.  Walrath  v.  Thompson,  6  Hill, 
540,  note. 

See,  also,  Walsh  v.  Bailie,  10  Johns.,  180,  note ; 
Ludlow  v.  Simond,  2  Cai.  Cas.,  1,  note. 
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By  the  Court,  Cowen,  J.  It  appears  to  me 
that  here  was  in  the  outset  a  fatal  departure 
from  the  terms  of  the  guaranty.  The  defend- 
.ant  undertakes  to  be  accountable  for  goods  to 
ISO*]  *$70,  and  directs  a  bill  to  be  sent.  The 
delivery  is  of  goods  to  $103.81,  on  a  note  of  the 
vendee  at  30  days.  I  cannot  understand  the 
•engagement  otherwise  than  as  an  undertaking 
to  pay  presently,  or  at  least  as  reserving  the 
right  to  pay  presently,  the  bill  of  $70.  That 
would  give  a  remedy  over  against  the  princi- 
pal instantly,  either  for  money  paid,  or,  if  any 
better,  a  right  to  insist  on  a  direct  and  imme- 
diate suit  against  Putnam  for  the  money. 
These  remedies  are  both  suspended  by  the  act 
of  the  plaintiff.  It  is  perfectly  well  settled  that 
such  an  extension,  given  to  the  principal  for  a 
precedent  debt,  discharges  the  guarantor. 
Combe  v.  Woolf,  8  Bing.,  156.  The  principles 
on  which  such  a  consequence  follows  are  there 
fully  explained.  The  only  difference  between 
the  "two  cases  is,  that  in  Cwnhe  v.  Woolf  the 
guaranty  was  at  first  followed  and  afterwards 
violated  by  extending  a  credit  on  the  note  of 
the  principal;  whereas,  here  it  was  departed 
from  in  the  first  instance,  or,  in  other  words, 
never  followed  at  all.  If  a  credit  of  30  days 
<;ould  be  given,  why  not  one  of  30  years,  with- 
in the  same  principle?  The  terms  of  these 
guaranties  must  be  exactly  pursued,  or  the 
guarantor  is  never  liable  at  all.  Wright  v. 
Johnson,  8  Wend.,  512;  Id.,  516,  per  Nelson, 
J.;  Miller  v.  Stewart,  4  Wash.  (C.  C.),  26,  28; 
9  Wh. ,  680,  702,  et  seq.  All  these  cases  agree 
that  it  can  make  no  difference  whether  the  sure- 
ty be  ultimately  benefited  or  injured  by  the 
departure.  It  is  enough  that  he  may  be  in- 
jured. This  is  no  more  than  giving  him  the 
right  of  every  other  man,  to  fix  the  terms  on 
which  he  will  contract  originally,  and  to  insist 
throughout  that  his  rights  shall  not  be  varied 
without  his  own  consent.  The  principle  on 
which  the  cases  proceed,  both  at  law  and  in 
•equity,  for  the  rule  is  the  same  in  both,  are 
verv  ably  expounded  by  Ld.  Eldon,  in  Samuel 
v.  lloioarth,  8  Merriv..  2?2,  277-279,  Lond.  ed. 

Judgment  for  the  defendant. 

Cited  ln-3  Denio,  531 ;  14  Barb.,  128 :  101  C.  8.,  51 : 
to  Am.  Deo.,  490;  32  Am.  Hup.,  51  (90  111.,  525). 


181*]  *BRADSTREET  ».  FURQE3ON. 

Statute  to  Prevent  the  Commiiaion  of  Grimes — 
Proceeding*  under — Jurisdiction — Complaint 
—  Warrant. 

In  a  proceeding  under  the  Statute  to  Prevent  the 
Commission  of  Crimes,  where  the  examination  of 
the  complainant  reduced  to  writing  subscribed  and 
sworn  to  by  him,  contains  matter  sufficient  to  au- 
thorize the  Issuing  of  a  warrant  of  arrest,  the  jus- 
tice who  issues  the  warrant  has  jurisdiction,  al- 
though no  complaint  in  writing,  separate  and  dis- 
tinct from  the  examination,  is  made. 

In  a  warrant  of  commitment.  Issued  against  a  per- 
son accused,  for  refusing  to  give  security  to  lonsp 
the  peace,  it  is  not  necessary  to  allege  the  ufT-n*- 
which  In-  Is  charged  to  have  threatened  to  commit ; 
it  is  enough  to  state  the  requirement  to  give  securi- 
ty, and  bis  refusal. 

It  is  not  necessary  that  the  warrant  of  arrest 
should  contain  a  formal  adjudication  that  there  is 
reason  to  fear  the  commission  of  the  offense  threat- 
ened. 

Citatlons-2  R.  8.,  TO.  70S :  sec.  2 ;  70t :  2  Hawk.,  b. 
%  ch.  It),  sec.  10;  2  Wlls..  l.W;  1  Chit.  Cr.  L..  Ill:  1 
8tr.,  3,4;  1  Bac.  Abr.,  tit. Commitment,  mu.  nil:  7 
T.  1C.  745;  4  Burns.  Justice,  »&,  288,  2B9. 
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was  an  action  for  false  imprisonment, 
JL  tried  at  the  Herkimer  Circuit,  in  Mar., 
1835,  before  the  Hon.  Hiram  Denio,  one  of  the 
Circuit  Judges. 

The  plaintiff  proved  that  she  was  arrested 
July  7,  1834.  by  virtue  of  a  criminal  warrant, 
issued  by  the  defendant  as  a  justice  of  the 
peace  of  the  County  of  Herkimer,  and  brought 
before  him,  and  then  discharged;  that  on  the 
next  day  she  was  again  arrested  and  brought 
before  him  on  another  warrant  issued  by  him, 
and  that  he  then  issued  a  warrant  of  commit- 
ment, by  virtue  of  which  she  was  taken  to  the 
jail  of  the  county,  where  she  remained  six  days 
before  she  was  discharged. 

The  defendant  produced  in  evidence  an  ex- 
amination in  writing,  in  these  words:  "Herki- 
mer County,  as.  The  examination  of  George 
Sterling,  taken  upon  oath  before  me,  James 
Q.  Furgeson,  a  justice  of  the  peace  of  said 
county,  on  or  about  4th  day  of  June  last,  1834, 
on  the  complaint  made  before  me  by  the  said 
George  Sterling,  on  his  oath  aforesaid,  before 
me,  suit h  that  Martha  Bradstreet  did  threaten 
to  blow  my  damn  brains  out  with  a  loded  pis- 
tol, and  take  my  life,  and  likewise  swore  that 
she  would  take  my  life  at  any  rate.  On  the 
day  and  year  before  mentioned,  before  me  this 
7th  day  of  July,  1834.  (Signed)  George  Sterl- 
ing. Subscribed  and  sworn  before  me,  James 
G.  Furgeson,  J.  P."  He  also  produced  in  evi- 
dence the  *warrant  issued  by  him  July  [*  ]  82 
7,  in  which,  after  reciting  that  George  Sterling 
had  that  day  made  complaint  in  writing  and 
upon  oath,  before  him,  a  justice  of  the  peace 
of  the  County  of  Herkimer,  that  he  was  afraid 
that  Martha  Bradstreet  would  kill  him,  the  said 
George  Sterling,  for  that  she  had  lately  threat- 
ened to  kill  him  at  any  rate;  and  that  Sterl- 
ing had  demanded  sure'ty  of  the  peace  against 
her;  and  after  stating  that  it  appeared  to  him, 
from  the  examination  on  oath  of  Sterling,  that 
there  was  just  cause  to  fear  the  commission  of 
the  said  offense  by  the  said  Martha,  he  com- 
manded her  to  be  apprehended  and  brought 
before  him  to  be  dealt  with  according  to  law. 
He  also  produced  in  evidence  another  exam- 
ination, in  writing,  signed  by  George  Sterl- 
ing, taken  before  him.  the  defendant,  as  a  jus- 
tice, on  oath,  July  8,  1834,  in  which  Sterl- 
ing stated  that  he  was  afraid  that  Martha  Brad- 
street  would  beat,  bruise,  ill  treat  and  kill  him, 
for  that  she  had  lately  presented  a  pistol  to  his 
breast  and  threatened  to  blow  out  his  brains, 
and  with  the  same  weapon  gave  him  a  blow 
upon  the  hand;  also,  for  that  at  another  time 
she  assaulted  him  with  a  large  knife,  and  in  a 
menacing  manner  threatened  to  plunge  the  in- 
strument through  his  heart:  concluding  by 
praying  that  the  said  Martha  might  !»•  com- 
pelled to  give  surety  of  the  peace.  He  also  pro- 
duced the  warrant*  issued  by  him  July  H.  in 
which,  after  reciting  that  complaint  in  writing 
and  upon  oath  had  been  mud*-  before  him  by 
Sterling,  that.  etc.  (setting  forth  the  mnltera 
contained  in  the  last  above  examination),  and 
stating  that  it  appeared  to  him  from  the  exam- 
ination on  onth  of  Sterling,  that  there  WHS  just 
cause  to  fear  the  commission  of  the  *nid  offense 
by  the  naid  Martha,  he  commanded  th'itshebe 
apprehended, etc.  The  warrunt  of  commitment 
was  also  produced,  directed  to  any  constable 
of  the  County  of  Herkimer.  commanding  him 
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forthwith  to  convey  and  deliver  into  the  cus- 
tody of  the  keeper  of  the  jail  of  the  county, 
the  body  of  Martha  Bradstreet,  "  this  day 
brought  before  me  the  said  justice  and  re- 
quired by  me  to  enter  into  recognizance  with 
one  or  more  sufficient  surety  or  sureties,  her- 
self in  the  sum  of  $1,000,  and  the  surety  in  the 
183*]  sum  of  $500,  for  her  personal  *appear- 
ance  at  the  next  Court  of  General  Ses-sions,  to 
be  held  in  the  County  of  Herkimer,  and  not  to 
depart  the  same  without  leave;  and  in  the  mean- 
while to  keep  the  peace  towards  the  people  of 
this  State,  and  in  particular  towards  George 
Sterling,  who  hath  demanded  surety  of  the 
peace  against  her,  she  having  refused  to  find 
such  surety" — and  then  commandingthe  keep- 
er of  the  jail  to  receive  the  said  Martha  into 
custody  and  safely  keep  her  until  she  should 
find  surety  as  aforesaid,  or  otherwise  be  dis- 
charged, etc.  Upon  these  documents  the  de- 
fendant rested  his  defense.  The  counsel  for 
the  plaintiff  took  various  exceptions  to  the  suf- 
ficiency of  the  evidence  adduced  by  the  de- 
fendant, but  the  circuit  judge  ruled  that  the 
examinations  of  the  7th  and  8th  of  July  were 
sufficient  in  law  to  justify  the  issuing  of  the 
warrants  of  arrest;  that  complaints,  separate 
and  distinct  from  the  examinations,  were  not 
necessary,  and  that  the  warrants  were  not  void 
from  the  mere  circumstance  of  the  complaint 
and  examination  being  combined  in  the  same 
instrument.  He  also  ruled  that  the  warrant  of 
commitment  was  sufficient  in  form  and  sub- 
stance, and  that  the  defendant  had  made  out 
a  full  justification,  and  accordingly  instructed 
the  jury,  who  found  a  verdict  for  the  defend- 
ant. The  counsel  for  the  plaintiff  having  ex- 
cepted  to  the  decisions  and  charge  of  the  judge, 
a  motion  was  made  for  a  new  trial. 

Mewr*.  A.  Hackley  and  I.  L.  Tilling, 
hast,  for  the  plaintiff,  insisted  that  the  de- 
fendant had  wholly  failed  in  establishing  a 
justification.  The  mode  of  proceeding  in  ob- 
taining security  to  keep  the  peace,  is  regulated 
by  statute,  and  must  be  strictly  pursued.  It  is 
necessary  that  there  be  complaint  in  writing 
and  upon  oath  that  a  threat  has  been  made  to 
commit  an  offense  against  the  person  or  prop- 
erty of  a  party,  and  when  such  complaint  is 
made,  it  is  the  duty  of  the  magistrate  to  exam- 
ine the  complainant  and  the  witnesses  who 
may  be  produced,  on  oath,  to  reduce  such  ex- 
amination to  writing,  and  to  cause  the  same  to 
be  subscribed  by  the  parties  examined.  2  R. 
S.,  704,  sec.  2.  *  Here  it  is  not  pretended  that 
there  was  a  complaint  in  writing,  and  the  judge 
184*]  erred  in  *ruling  that  the  complaint 
and  examination  might  be  combined  in  one 
instrument.  2.  There  should  have  been  an  ad- 
judication by  the  justice,  that  there  was  rea- 
son to  fear  the  commission  of  the  offense  threat- 
ened, which  should  have  been  distinctly  stated 
in  the  warrant  of  arrest.  3.  The  warrant  of 
commitment  is  defective,  in  not  setting  forth 
the  offense  or  crime  charged;  no  fact  is  stated 
or  matter  adjudicated  which  gave  the  justice 
jurisdiction  in  the  case  so  as  to  authorize  a 
committal.  Cro.  Jac.,  81;  1  Chit.  Cr.  L.,  41; 
Bac.  Abr.,  tit.  Trespass,  574:  2  Inst.,  52,  591; 
2  Hale,  P.  C.,  122;  1  Ld.  Raym.,  213;  4  T.R.. 
220;  6  Id.,  509;  9  Wend.,  62.  4.  The  arrest 
of  the  7th  of  July  is  wholly  unjustified.  As  to 
that  there  is  neither  complaint  or  examination 
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as  to  the  threat  of  any  injury  to  the  complain- 
ant; the  threat  is  against  the  life  of  the  justice 
and  not  of  the  complainant. 
Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Nelson,  CJi.  J.  The  several 
warrants  upon  which  the  plaintiff  was  arrested, 
and  which  constitute  the  alleged  false  impris- 
onment, were  issued  by  the  defendant  under 
the  provisions  of  the  Revised  Statutes  for  the 
Prevention  of  Crimes,  2  R.  S.,  703  ;  which  are 
distinct  and  separate  from  those  prescribed  in 
cases  where  crimes  are  alleged  to  have  been 
actually  committed.  Id.,  706.  Some  confusion 
existed  upon  the  argument  by  confounding  the 
proceedings  in  the  two  cases. 

By  the  2d  sec.,  p.  704,  it  is  provided,  that 
whenever  complaint  shall  be  made  in  writing- 
and  upon  oath,  to  any  magistrate  that  any  per- 
son has  threatened  to  commit  any  offense,  etc.v 
it  shall  be  the  duty  of  the  magistrate  to  exam- 
ine the  complainant  and  any  witnesses  pro- 
duced, on  oath,  to  reduce  the  examination  to 
writing,  and  cause  the  same  to  be  subscribed 
by  the  persons  examined.  The  section,  as  re- 
ported by  the  revisers,  did  not  contain  the 
words  "  in  writing  ; "  and  it  is  difficult  to  dis- 
cover their  importance,  inasmuch  as  the  com- 
plainant is  to  undergo  an  examination  by  the 
magistrate,  which  is  to  be  reduced  to  writing 
and  subscribed,  *before  the  issuing  of  [*18£> 
the  warrant.  Strictly,  however,  according  to 
the  letter  of  the  statute,  there  should  be  a. 
complaint  in  writing  on  oath,  and  then  an  ex- 
amination by  the  magistrate.  But  the  written 
examination  may  be  sufficient  to  give  jurisdic- 
tion ;  it  places  before  the  magistrate  the  threat- 
ened offense  on  oath,  and  contains  a  full  state- 
ment of  the  grounds  of  the  complaint  within, 
the  meaning  of  the  Act.  The  section  does  not 
prescribe  any  particular  form  in  which  the 
examination  shall  be  reduced  to  writing  ;  and 
if  good  in  substance,  it  is  sufficient.  Neither 
is  any  form  prescribed  for  the  complaint  ;  and 
if  the  written  examination,  under  oath,  signed 
by  the  complainant,  contains  all  the  statute  re- 
quires, we  perceive  no  reason  against  receiving 
the  examination  and  considering  it  as  the  com- 
plaint in  the  case.  The  written  examination, 
must  or  should  always  contain  substantialjy 
the  matter  set  forth  in  the  complaint  ;  it  will 
usually  contain  it  in  a  more  extended  shape  ; 
and  then,  why  the  importance  of  any  other  com- 
plaint, or  what  can  be  the  objection  to  the  ex- 
amination being  considered  as  the  complaint  ?• 
Clearly,  if  it  contain  sufficient  matter  to  au- 
thorize the  warrant  in  the  case,  it  must  be 
sufficient  for  the  complaint ;  and  as  the  form 
is  not  important,  it  may  as  well  answer  for 
both,  as  to  have  one  a  literal  copy  of  the  other. 
In  this  case  the  complaint  and  examination  are 
the  same,  embracing  in  substance  the  charge 
that  the  plaintiff  had  threatened  to  take  the  life 
of  the  complainant.  The  examination  on  the 
8th  July  is  more  full  than  that  on  the  7th,  but 
either  contain  a  sufficient  statement  of  a  threat- 
ened offense  to  give  jurisdiction. 

By  the  3d' section  it  is  provided,  that  if  it 
shall  appear  from  the  examination  that  there  is- 
just  reason  to  fear  the  commission  of  any  such 
offense  by  the  person  complained  of,  etc. .  it 
shall  be  the  duty  of  the  magistrate  to  issue  a. 
warrant,  etc.,  reciting  the  complaint,  and  com- 
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manding  the  officer,  etc.,  forthwith  to  appre- 
hend the  person,  etc.  The  two  warrants  issued 
July  7  and  8,  contained  a  full  recital  of  the 
complaints,  and  were  in  every  respect  regular. 

By  section  4,  upon  such  person  being 
brought  before  the  magistrate,  he  may  be  re- 
quired to  enter  into  a  recognizance,  etc.,  to 
186*J  *appear  at  the  next  Court  of  General 
Sessions,  etc.,  and  in  the  meanwhile  to  keep 
the  peace,  etc.  If  the  recognizance  be  given, 
the  party  is  discharged  ;  if  he  refuses  to  find 
sureties,  it  is  the  duty  of  the  magistrate  to 
commit  him  to  prison  until  he  shall  find  the 
same — specifying  in  the  warrant  the  cause  of 
the  commitment,  and  the  sum  in  which  such 
security  is  required.  Sec.  5.  The  cause  of 
commitment,  as.  specified  in  the  warrant  in  this 
case  is,  that  the  defendant  in  the  proceedings, 
had  been  required  to  enter  into  a  recognizance, 
etc.,  for  her  personal  appearance  at  the  next 
Court  of  General  Sessions,  etc.,  and  in  the 
meanwhile  to  keep  the  peace  towards  the 
people  and  in  particular  towards  G.  Sterling, 
who  had  demanded  security  of  the  peace,  etc., 
which  the  defendant  had  refused.  It  is  sup- 
posed, by  the  counsel  for  the  plaintiff,  that  the 
cause  of  commitment  intended  by  the  Act  was 
the  offense  charged,  and  several  authorities 
were  referred  to  for  the  purpose  of  establishing 
this  as  the  rule  at  common  law,  and  many 
others  might  have  been  found,  as  2  Hawk.,  b. 
2.  ch.  16,  sec.  16  ;  2  Wils.,  158  ;  1  Chit.  Cr.  L., 
Ill  ;  1  Str.,  8,  4;  1  Bac.  Abr.,  tit.  Commit- 
ment. 610,  611  ;  7  T.  R..  745.  There  are  sev- 
eral reasons  for  setting  forth  with  distinctness 
the  crime  or  cause  in  the  warrant  of  commit- 
ment ;  otherwise  the  officer  is  not  punishable 
if  the  prisoner  escape,  nor  is  it  an  offense  to  aid 
in  the  escape  ;  and  the  court  or  judge,  before 
whom  he  is  brought  by  habeas  corpus,  will  be 
bound  to  discharge  or  bail  him.  Where  the 
prisoner  is  committed  on  the  suspicion  or  con- 
viction of  an  offense,  the  particular  crime  must, 
be  stated  ;  but  that  rule  cannot,  of  course,  be 
applicable  where  no  crime  is  charged,  and  still 
a  commitment  is  authorized.  The  point  is,  to 
set  out  the  ground  of  the  commitment,  what- 
ever that  may  be  ;  and  then  if  there  be  suffi- 
cient to  detain  the  prisoner  in  custody,  the  rule 
of  law  is  complied  with  and  the  officer  justi- 
fied. What  is  the  ground  of  the  commitment 
in  this  case  ?  It  is  not  the  threatening  the  life 
of  Sterling — that  is.  indeed,  the  cause  of  the 
arrest ;  but  it  would  not  warrant  the  final 
commitment.  The  statute  docs  not  authorize  a 
commitment  upon  that  charge,  but  for  refusing 
to  enter  into  a  recognizance,  with  security,  to 
187*]  *keep  the  peace.  "  If  such  person  shall 
refuse  to  timl  such  security,  it  shall  be  the  duty 
of  the  magistrate  to  commit  him  to  prison,  etc.. 
specifying  in  the  warrant  the  cause  of  commit- 
ment, '  etc.,  manifestly  moaning  the  refusal  to 
give  the  security.  If  the  warrant  had  contained 
the  recital  that  it  satisfactorily  appeared  before 
the  justice  that  the  defendant  therein  had 
threatened  the  life  of  G.  Sterling,  and  then 
proceeded  to  direct  a  commitment,  it  clearly 
would  have  been  defective,  an  not  coming 
within  the  terms  or  meaning  of  this  section. 
Such  a  warrant  would  have  authorized  the  ar- 
rest under  the  2d  section — not  the  commitment 
under  the  5th. 

Most  of  the  law  upon  the  subject  of  "surety 
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for  the  peace,"  and  for  "good  behavior,"  will 
be  found  in  Burns'  Justice,  a  book  of  the 
highest  authority  in  these  matters,  Vol.  IV., 
pp.  265,  299,  and  which  contains  a  variety  of 
forms  of  warrants  and  commitments.  They  are 
in  point  to  sustain  the  correctness  of  those  used 
in  this  case.  See  form  of  commitment  for  neg- 
lect to  enter  into  recognizance,  p.  296.  It 
should  be  remembered  that  the  5th  section  of 
our  statute  requiring  the  cause  of  the  commit- 
ment to  be  set  forth  in  the  warrant,  is  merely 
declaratory  of  the  common  law,  and  a  form 
good  at  common  law  is  an'authority  for  one 
under  the  statute.  I  may  add,  that  the  form  in 
question  is  in  conformity  to  those  in  general 
practice. 

It  was  supposed  that  the  3d  section  required 
a  formal  adjudication  by  the  justice,  that  the 
complainant  had  just  reason  to  fear  the  com- 
mission of  an  offense,  etc.,  before  issuing  the 
warrant ;  but  that  is  a  mistake.  The  satisfac- 
tion of  the  mind  of  the  magistrate  is  sufficient, 
and  the  fact  of  issuing  the  process  is  evidence 
enough  that  it  appeared  to  him  that  there  was 
Jnst  reason  to  fear  the  commission  of  the 
offense. 

New  trial  denied. 

Affirmed— 23  Wend.,  838. 

Cited  in— 5  Barb.,  469;  34  How.  Pr.,  351. 


*L ATTIN  v.  VAIL  ET  AL.     [*  1 8 8 

Action  on  Promissory  Note — Defense  at  Law — 
Pleading. 

It  is  no  defense  at  law  to  an  action  on  a  promis- 
sory note,  that  it  was  given  as  part  consideration  of 
land  sold  by  the  payee,  which  he  covenanted  was- 
free  from  incumbrances,  and  that  the  land  is  subject 
to  a  mortgage,  executed  by  him,  for  a  sum  exceed- 
ing the  amount  of  the  note. 

A  plea  is  bad  which  purports  to  answer  the  whole, 
and  i-.  in  fact,  but  an  answer  to  part  of  a  declara- 
tion. 

Citation— 16  Johns..  254. 

FIEMURRER  to  plea.  The  plaintiff  declared 
-U  on  a  promissory  note  for  $  1,782, dated  May 
2.  1836,  payable  on  demand.  The  declaration 
also  contained  the  common  counts.  The  de- 
fendants pleaded  in  bar  of  the  action,  that  the 
note  declared  on  was  given  in  part  considera- 
tion of  certain  real  estate  sold  and  conveyed  by 
the  plaintiff  to  two  of  the  defendants,  by  in- 
denture bearing  date  May  2, 1836.  in  which  the 
plaintiff  covenanted  that  the  premises  conveyed 
were  free  and  clear  of  all  incumbrnnces.  The 
defendants  then  aver  that  at  the  time  of  the 
execution  of  the  indenture,  the  premises  con- 
veyed were  subject  to  a  mortgage  of  $2.000, 
executed  by  the  plaintiff,  which  was  then  and 
still  remained  a  lien,  etc.  To  this  plea  the 
plaintiff  put  in  a  general  demurrer. 

Me*#r*.  R.  Wilkinson  and  W.  J.  Street, 
for  the  plaintiff. 

Mr.  S.  Barculo.  for  the  defendants. 

By  the  Court,  Bronson, ./.  The  plea  is  had. 
It  only  attempts  to  answer  the  count  on  the 
note,  without  touching  the  other  counts;  and 
yet  it  commences  and  concludes  in  bar  of  the 
whole  action. 

But  the  plea  is  bad  in  substance.  The  de- 
fendant's counsel  insist  that  it  shows  a  total 
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failure  of  the  consideration  for  which  the  note 
was  given;  but  in  this  they  are  mistaken.  The 
title  has  not  failed,  nor  have  the  defendants 
been  disturbed  in  the  enjoyment  of  the  land. 
189*]  There  is  an  outstanding  *incumbrance, 
which,  if  not  extinguished  by  the  plaintiff,  may 
at  some  future  period  operate  to  defeat  the  ti- 
tle; but  it  is  impossible  to  say  that  the  consid- 
eration has  wholly  failed,  so  long  as  the  de- 
fendants remain  in  the  undisturbed  enjoyment 
of  the  property  for  which  the  note  was  given. 
There  has  been  no  breach  of  the  covenant  of 
seisin;  Stanard  v.  Eldridge.  16  Johns.,  254;  and 
although  the  covenant  against  incumbrances  is 
broken,  the  defendants  would  only  be  entitled 
to  nominal  damages,  so  long  as  the  mortgage 
remains  outstanding.  Stanard  v  Eldridge,  Id. 
If  the  defendants  have  paid  the  mortgage  debt, 
they  might  perhaps  have  defeated  this  action 
by  way  of  setting  off  the  amount  of  the  pay- 
ment. The  plea  does  not  state  the  price  which 
the  defendants  were  to  pay  for  the  land,  but 
•only  that  the  note  was  given  as  a  part  of  the 
consideration.  No  fraud  is  alleged;  and  it  may 
well  be  that  the  plaintiff  conveyed  a  farm 
worth  $10,000;  that  the  defendants  took  the 
•deed  and  agreed  to  pay  the  price  with  full 
knowledge  of  the  incumbrance.  relying  on  the 
-covenants  for  their  indemnity.  The  plea  is  not 
inconsistent  with  the  supposition  that  this  note, 
payable  on  demand,  was  given  for  the  express 
purpose  of  providing  the  means  to  satisfy  the 
mortgage.  The  plea  neither  shows  fraud  nor 
a  failure  of  consideration. 
Judgment  for  the  plaintiff. 

Explained-**  Barb.,  268., 

Cited  in-21  Wend.,  135 :  23  Wend.,  489 ;  H.  &  D.,  177, 
348;  2  Sandf.  Ch.,352;  8  Barb.,  16, 134;  3  Leg.  Obs., 


19O*]    *EAVES  t>.  HENDERSON. 

Parol  Evidence,  Inadmissible  to  Contradict  or 
Vary  Term*  of  Negotiable  Paper— Agreement 
made  After  the  Giving  of  Note,  Valid — Pay- 
ment— Set-off. 

Where  a  promissory  note  is  given  for  a  specific 
sum,  evidence  that  at  the  time  of  the  giving  of  the 
note,  it  was  agreed  between  the  parties  that  an  ac- 
count which  the  maker  held  against  the  payee 
should  be  deducted  from  the  note,  is  not  admissible. 

An  agreement,  however,  made  after  the  giving  of 
the  note,  that  a  debt  contemplated  to  be  contracted 


NOTE.— Evidence— Parol,i nadmtesibU  to  contradict 
or  vary  the  term*  of  a  written  instrument— Excep- 
tion*. See  Jackson  v.  Bowen,  1  Cai.,  358,  note; 
Creery  v.  Holly,  14  Wend.,  26,  notes  cited. 

This  rule  applies  to  negotiable  paper,  and  a  bill  or 
note  absolute  on  its  face  is  not  affected  by  a  parol 
agreement  made  at  the  same  time.  Thompson  v. 
Kctchum,  8  Johns..  189 ;  Brown  v.  Spufford,  95  U.S., 
480;  Forsyth  v.  Kimball.  91  U.  S.,  291:  Brown  v.  Wi- 
ley, 61  U.  S.  (20  How.),  442:  Billings  v.  Billings.  10 
Cush.,  178:  Wood  v.  Surrell.  89  111..  107;  Heist  v. 
Hart,  73  Pa.  St.,  286;  Jones  v.  Shaw,  67  Mo.,  667; 
Eaton  v.  Emerson,  14  Me.,  335 :  Walker  v.  Clay,  21 
Ala.,  797;  Roache  v.  Roanoke,  etc..  Seminary,  56 
Ind.,  202;  Sturdevant  v.  Hull,  59  Me.,172;  Martin  v. 
Lewis,  30  Gratt..  672 :  Pack  v.  Thomas.  13  Smedes  & 
M.,  11 :  Langenberger  v.  Kraeger.  48  Cal,,  147:  Clark 
v.  Hart,  49  Ala.,  86;  Foster  v.  Clifford.  44  Wis.,  569; 
Potter  v.  Earnest,  45  Ind.,  418 ;  Rose  v.  Learned,  14 
Mass..  154;  Tower  v.Richardson,6  Allen,  351:  Brown 
v.  Hull,  1  Den.,  400;  Carter  v.  Hamilton,  11  Barb., 
147 ;  Willse  v.  Whittaker,  22  Hun,  242;  Free  v.  Haw- 
kins. 8  Taunt..  92 :  Woodbridge  v,  Spooner,  3  Barn. 
A  Aid.,  233:  Bradley  v.  Anderson,  5  Vt.,  152;  Wright 
v.  Remington,  41  N.  J.  L.,  48. 

But,  see  Benton  v.  Martin,  52  N.  Y.,  574 ;  Jones  v. 
Shaw,  67  Mo.,  667. 
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by  the  payee  with  a  third  person,  should  be  allowed 
in  payment  of  the  note,  is  a  valid  agreement,  and 
the  debt,  when  contracted,  may  be  shown  in  pay- 
ment of  the  note  under  the  general  issue. 

But  such  debt  cannot  be  allowed  as  a  set-off ;  and 
where  a  Court  of  C.  P.  instructed  a  jury  that  they 
might  allow  it,  either  in  payment  or  as  a  set-off,  the 
judgment  entered  upon  a  verdict  in  pursuance  of 
such  charge  was  reversed. 

Whether  an  agreement  to  set  off  precedent  debts 
operates  as  a  payment,  satisfaction  or  extinguish- 
ment, quaere. 

Citations— 2  Taunt.,  170 ;  3  Taunt,  76 :  Bab.  Set-off, 
4-6 ;  L.'  Pick.,  374 :  Vin.  Abr.  Accord,  o,  pi.  8 ;  Goldsb., 
80.  pi.  17  ;  Sty.,  245 ;  Lutw.,  57  ;  Rol.  Abr.,  123  ;  Bac. 
Abr.  Accord,  a;  14  Pick.,  315;  5  Dowl.  &  R.,  417 ;  3 
Barn.  &.  C.,  591 ;  2  P.  Wms.,  129 ;  5  Pick.,  1,  312. 

ERROR  from  the  Yates  C.  P.  Eaves  sued 
Henderson  in  a  justice's  court,  and  de- 
clared on  a  joint  and  several  promissory  note, 
given  by  Henderson  and  one  George  B.  Nichols 
to  the  plaintiff,  for  $28.84,  dated  Mar.  30,  1833, 
payable  six  months  after  date.  The  defendant 
pleaded  the  general  issue  and  gave  notice  of 
set-off.  The  cause  was  tried  before  the  justice, 
who  rendered  judgment  in  favor  of  the  plaint- 
iff. The  defendant  appealed  to  the  Yates  C. 
P.,  where  the  cause  was  again  tried.  After  the 
making  of  the  note  was  shown,  the  defendant 
proved,  that  at  the  time  of  its  delivery  by 
Nichols  to  the  plaintiff  the  latter  agreed  that  a 
book  account  which  Nichols  held  agtiinst  him 
for  goods  sold  out  of  his  store,  amounting  to 
the  sum  of  $8.33,  should  apply  on  the  note.  A 
witness  for  the  defendant  proved  the  delivery 
of  the  articles  contained  in  the  account, the  two 
first  items  of  which,  amounting  to  $3.25  were 
delivered  previous  to  the  date  of  the  note.  The 
same  witness  further  testified,  that  it  was  also 
agreed  by  the  plaintiff,  at  the  same  time,  to 
take  the  balance  of  the  note  in  goods  out  of  the 
store,  and  that  it  was  customary  at  Nichols' 
store  to  charge  interest  on  goods  sold,  after  six 
months.  The  whole  of  this  evidence  was  ob- 
jected to  as  inadmissible,  on  the  ground  that  it 
contradicted  the  *note  and  varied  the  [*191 
contract  between  the  parties  as  therein  ex- 
pressed. The  objection  was  overruled.  The  de- 
fendant then  proved  an  account  of  goods  sold 
to  the  plaintiff  at  the  store  of  Nichols  (and  one 
Stoll,  who  was  a  partner  of  Nichols)  between 
May  16,  1833,  and  Jan.  25,  1834,  amounting  to 
$24,  Stoll  having  assigned  his  interest  in  the  ac- 
count to  Nichols.  The  plaintiff  objected  to  this 
evidence  also  as  inadmissible,  on  the  ground 
that  the  notice  of  set-off  referred  to  goods  sold 
by  the  defendant,  and  the  proof  was  of  goods 
sold  by  third  persons.  The  objection  was  over- 
ruled. The  court  instructed  the  jury  that  they 
might  allow  both  the  accounts  either  as  a  set- 
off  or  payment.  The  jury  found  for  the  de- 
fendant. The  plaintiff,  having  excepted  to  the 
charge  and  to  the  several  decisions  of  the  court, 
sued  out.  a  writ  of  error. 

Mr  W.  Corn  well,  for  plaintiff  in  error. 

Messts.  J.  Taylor  and  D.  T.  Moseley, 
for  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  highly  prob- 
able the  jury  may,  upon  the  evidence,  have 
found  that  the  goods,  except  the  first  two  items, 
which  bore  date  before  the  note,  were  delivered 
in  payment.  That,  however,  we  do  not  know. 
They  may  have  thought  there  was  no  agree- 
ment to  let  the  accounts  apply;  and  then  they 
must  have  gone  on  the  right  of  set  off .  The 
court  gave  them  the  alternative,  which  should 
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not  have  been  done.  It  involves  the  absurdity 
of  an  account  due  to  A  being  let  in  as  a  set  off 
in  favor  of  B.  That  is  objectionable  enough 
of  itself,  independent  of  the  question  of  vari 
ance,  which  I  also  incline  to  think  would  be 
fatal.  Besides,  you  cannot  contradict  the  note. 
I  am  satisfied  it  is  that  view  alone  which  casts 
any  doubt  on  the  propriety  of  submitting  the 
two  items  to  the  jury.  An  agreement  to  ap- 
ply a  subsequent  account,  to  be  run  up  by  the 
plaintiff  with  Nichols  or  with  him  and  his  part- 
ner, the  account  being  afterwards  made,  and 
that,  too,  as  here,  with  the  assent  of  the  part- 
ner, would  inure  as  a  payment,  beyond  all 
doubt,  and  come  in  as  such  under  the  general 
\  92*1  issue.  *Kennerley  v.  Hos*ack,  2  Taunt. , 
170;  Roper  v.  Burnford,  3  Id..  76;  Babington, 
Set-off,  4-6.  And  an  agreement  to  apply  a  dis- 
tinct independent  precedent  debt,  the  agree- 
ment having  been  made  after  the  note  given, 
has  recently  been  held,  I  see,  also  to  operate  as 
a  payment.  Gardiner  v.  Callender,  12  Piek., 
374.  The  case  was  this:  Robins  and  Coffin  were 
executors  of  Smith,  deceased,  to  whom  Payne, 
deceased,  owed  $6,000.  Robins  agreed  with 
Payne's  executor  that  $3,235,  due  from  Rob- 
bins  to  Payne,  should  be  applied  to  and  ex- 
tinguish so  much  of  the  $6,000.  Held,  a  pay- 
ment pro  tanio.  That  an  agreement  to  set  off 
precedent  debts  operated  as  a  payment,  satisfac- 
tion or  extinguishment,  was  formerly  doubted. 
Vin.  Abr.,  Accord,  A,  pi.  8;  8aunder*oris  case, 
Ooldsb.,  80,  pi.  17;  Davis  v.  Ockham.Sty.,  245; 
and  see  Lutw.,  57;  Roll  Abr.,  123  ;  Bac.  Abr., 
Accord,  etc. ,  A.  The  doubt  does  not  seem  fully 
to  be  cleared  up  in  Massachusetts.  Gary  v.  Ban- 
croft, 14  Pick.,  815.  And  there  yet  seems,  by 
the  latest  cases  I  have  seen,  considerable  diffi- 
culty upon  ft  in  England.  Ouxon  v.  Chadley. 
5  Dowl.  &  R..  417;  8  Barn.  &  C.,  591;  per  M. 
R.  in  Jeffs  v.  Wood,  2  P.  Wms.,  129;  see,  also, 
Peabody  v.  Peten,  5  Pick.,  1,  and  Sargent  v. 
Southgate,  Id.  312. 

But  the  difficulty  here  in  respect  to  the  two 
small  items  of  articles  delivered  before  the  giv- 
ing of  the  note,  lies  in  the  evidence  being  a  con- 
tradiction of  the  amount  expressed  in  the  note. 
Looking  at  the  evidence  as  it  comes  before  us, 
I  do  not  see  that  the  lury  would  have  been 
wrong  in  allowing  nearly  the  whole  as  a  pay- 
ment. But  as  they  were  allowed  to  take  it  up 
in  the  light  of  a  set-off,  there  must  be  a  new 
trial,  under  the  general  issue  alone,  and  the 
jury  must  be  directed  to  consider  the  accounts, 
except  the  first  two  items,  as  a  payment,  and 
not  a  set  off,  provided  they  shall  think  the  evi- 
dence shows  a  payment.  As  our  interference 
is,  I  imagine,  little  more  than  formal,  the  costs 
must  abide  the  event. 

Judgment  reverted. 

Cited  in  1  Denio,  401 ;  H.  &  D.,  405;  4  N.  Y.,  488 ; 
«4  N.  Y.,  3Q1 ;  45  N.  Y..  547 ;  41  Barb.,  513 ;  4  Duer.  335 ; 
«Bo«.,fl08;  7  Bos..  370, 
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OMB  lie*  against  a  grantor,  for  a  fraudulent  repre- 
sentation that  land*  sold  by  him  are  free  and  clear 


of  incumbrances,  although  in  the  deed  conveying 
the  lands  there  is  a  covenant  against  incumbrances. 

Citations— 16  Johns..  254 ;  5  Wend..  30 ;  13  Johns., 
335.  395 ;  2  Cai.,  193 ;  4  Johns.,  1 ;  7  Wend.,  380  ;  1  Inst., 
384  o,  sec.  1 ;  4  Crui.,  88 :  2  Ld.  Raym,,  1118  ;  2  Co.  Litt., 
384;  lFonbl.,374,375,  n.;  2  Johns.  Ch.f  528 ;  10  Wend., 
155;  Suff.  Vend.,  491,  492;  Doug.,  654;  Platt,  Cov.,  354. 

"HEMURRER  to  plea.  The  plaintiff  declared 
in  case  that  he  bought  of  the  defendant 
certain  real  estate,  situate  in  Upper  Canada, 
which  the  defendant  fraudulently  represented 
to  be  free  and  clear  of  all  incumbrances;  that 
he  paid  $1,500  for  the  land,  and  received  of 
the  defendant  a  deed  for  the  same,  bearing  date 
May  1,  1832;  that  previous  to  the  execution  of 
the  deed,  to  wit:  on,  etc.  the  defendant  had 
executed  a  mortgage  of  the  same  premises  to 
one  J.  McA.  to  secure  the  payment  of  £300,  of 
the  currency  of  Upper  Canada;  that  that  sum, 
with  the  interest  thereof,  amounted  July  11, 
1832,  to  $1,500;  that  the  mortgage  was  a  lien  and 
incumbrance  upon  the  land  conveyed  to  him, 
and  so  remained  until  it  became  forfeited  by 
non-payment;  whereby  he  lost  the  land,  etc., 
alleging  a  sdenter,  and  claiming  damages.  The 
defendant  pleaded:  1.  Noncul.;  and  2.  Actio 
non,  because  he  conveyed  the  premises  to  the 
plaintiff  by  deed,  and  thereby  covenanted  that 
at  the  time  of  the  ensealing  and  delivery  there- 
of, he  was  lawfully  seised  of  the  premises  in 
his  own  right  as  of  an  absolute  and  indefeasible 
estate  of  inheritance  in  the  law  in  fee  simple, 
without  any  manner  of  condition  to  alter, 
change,  determine  or  defeat  the  same;  that  the 
deed  also  contained  covenants  for  quiet  enjoy- 
ment, further  assurances  and  warranty,  and 
that  the  plaintiff  had  not  required  any  further 
assurances;  concluding  with  a  verification  and 
prayer  of  judgment.  The  plaintiff  put  in  a 
aimiliter  to  the  first  plea  and  a  demurrer  to  the 
second.  The  cause  was  brought  to  argument 
on  the  demurrer. 

Mr.  A.  Taber,  for  the  plaintiff,  in  his  open- 
ing relied  principally  upon  the  case  of  Wardett 
v.  Foidick,  13  Johns.,  825,  in  which  an  action 
on  the  case  was  maintained  for  *deceit  [*  1 94 
in  selling  land  which  had  no  existence,  not- 
withstanding that  the  plaintiff  might  have 
availed  himself  of  covenants  of  seisin;  quiet  en- 
joyment and  warranty. 

Mr.  J.  A.  Spencer,  for  the  defendant.  The 
covenant  that  the  grantor  was  seised  in  fee 
simple,  without  any  manner  of  condition  to  al- 
ter, change,  determine  or  defeat  the  same,  is 
equivalent  to  a  covenant  against  incumbrances. 
16  Johns..  254.  There  is.  therefore,  an  express 
covenant  in  reference  to  incumbrances.  and  the 
purchaser  cannot  go  back  of  the  deed  to  show 
verbal  representations  made  at  the  time  of  or 
previous  to  its  execution.  The  representation 
is  merged  in  the  covenant,  and  the  purchaser 
Is  only  entitled  to  such  remedy  as  the  law  will 
give  him  under  the  covenant;  the  mere  exist- 
ence of  the  mortgage,  without  payment  there- 
of by  him  or  »n  eviction  by  the  mortgagee,  only 
entitle*  to  nominal  damages,  and  that  may  be 
recovered  under  his  covenant  as  well  as  in  the 
action  on  the  case.  If  this  action  be  nmin- 


yom.—FalMrepre*rntatii>n*—  When  action  lie* for. 
See  Allen  v.  Addlnjrton.  7  Wend..  9.  note. 

In  connection  with  the  above  case  of  Ward  v.WI- 
nuii,  see.  also.  Wardell  v.  Fosdlck.  13  Johns.,  325; 
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Culver  v.  Avory.  7  Wend..  380;  Hark  v.  Balrd,  9N. 
Y..  1KJ;  MiilRlit  v.  Hoyt.  1»  N.  Y..  4ft4;  White  v.Sea- 
vi»r.  25  Barb..  235:  Thomas  v.  IfcflK?,  25  N.  Y.,  244  ; 


Sand  ford  v.  Handy.  23  Wend..  2»W. 
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tained  and  the  plaintiff  is  suffered  to  recover 
the  whole  consideration  money,  and  he  should 
afterwards  be  evicted  by  the  mortgagee,  there 
is  no  bing  to  prevent  a  second  recovery  for  the 
same  amount,  as  a  recovery  in  action  of  tort 
would  be  no  bar  to  a  recovery  on  the  covenant. 
In  the  case  of  Wardellv.  Fosdick  the  purchaser 
was  remediless,  unless  the  action  on  the  case 
was  sustained;  there  being  no  land  in  exist- 
ence, there  could  be  no  eviction,  and  without 
an  eviction,  there  could  be  no  recovery  under 
the  covenant,  beyond  nominal  damages.  Not 
so  here;  the  rights  of  the  plaintiff  were  perfect 
under  his  covenants.  In  1  Com.  Dig.,  356,  it 
is  said  if  one  sells  land,  affirming  that  he  has 
a  good  title,  when  he  knows  he  has  no  title,  an 
action  on  the  case  lies.  Here  there  is  no  pre- 
tense of  want  of  title.  The  grantor  covenants 
that  the  purchaser  shall  have  quit  enjoyment, 
and  that  he  will  warrant  him  in  the  possession 
of  the  land — he  also  covenants  that  the  land  is 
free  and  clear  of  incumbrances,  and  if  the  pur- 
chaser is  not  disturbed  in  his  possession,  by 
the  settled  rules  of  law  he  can  claim  only  nom- 
inal damages  for  the  breach  of  a  covenant, 
195*]  where  *he  has  not  sustained  actual 
damages.  Payment  of  the  incumbrance  by  the 
grantor,  at  any  time  before  eviction,  saves  the 
purchaser  harmless.  In  2  Day,  128,  it  was  held 
that  case  will  not  lie  for  a  misrepresentation  as 
to  the  locality  or  quantity  of  land  sold;  and  in 
Leonard  v.  Pitney,  5  Wend.,  30,  J.  Marcy  said, 
doubts  may  well  be  entertained  whether  an  ac- 
tion at  law  lies  for  a  deceitful  and  false  repre- 
sentation of  title  in  the  vendor  of  real  estate. 
Contrary  opinions  have  been  expressed  in  4 
Johns.,  4.  and  10  Wend.,  142;  but  the  opinions 
were  obiter,  and  were  not  necessary  to  the  de- 
cision of  the  cases  under  consideration. 

Mr.  A.  Taber,  in  reply,  admitted  that  where 
there  is  no  fraud  in  the  transaction,  the  agree- 
ment of  the  parties  is  merged  in  the  written 
contract;  but  insisted  that  a  fraudulent  repre- 
sentation cannot  be  deemed  as  incorporated  in 
the  written  contract.  Fraud  vitiates  all  con- 
tracts, and  consequently  an  action  on  the  case 
lies  where  there  has  been  a  fraudulent  repre 
sentation  by  means  of  which  a  party  has  been 
induced  to  part  with  his  property.  The  action 
on  the  case  should  be  sustained,  as  it  gives  an 
immediate  remedy,  whilst  the  remedy  on  the 
covenant  may  be  distant;  and  besides,  in  this 
action  the  plaintiff  may  recover  for  improve- 
ments, while  in  covenant  he  can  receive  only 
the  consideration  money  and  interest. 

By  the  Court,  Nelson,  Ch.  J.  The  only  ques- 
tion presented  upon  the  pleadings  in  this  case 
is,  whether  an  action  on  the  case  will  lie  against 
the  defendant  for  a  false  and  fraudulent  repre- 
sentation, made  in  respect  to  an  incubrance 
upon  a  lot  of  land,  sold  and  conveyed  by  him 
by  a  warrantee  deed  to  the  plaintiff.  The  deed 
contained  no  formal  covenant  against  incum- 
brances according  to  the  plea,  though  the  ex- 
pressions following  the  covenant  of  seisin, 
"without  any  manner  of  condition  to  alter, 
change  determine  or  defeat  the  same,"  which 
in  Stanard  v.  Eldridge,  16  Johns.,  254,  were 
construed  to  be,  in  effect,  such  a  covenant;  are 
found  here.  Conceding  this  to  be  a  correct 
exposition  of  the  terms,  it  cannot,  however,  in 
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my  judgment,  vary  the  result:  *be-  [*19O 
cause,  whether  the  deed  contained  this  cove- 
nant or  not,  the  question  is  not  an  open  one  in 
this  court.  The  fraud  is  not  merged  nor  ex- 
tinguished by  the  covenant,  but  affords  an  ad- 
ditional and  more  complete  remedy  to  the  par- 
ty. It  is  true,  a  doubt  was  expressed  by  Mr. 
J.  Marcy,  in  Leonard  v.  Pitney,  5  Wend.,  30, 
whether  an  action  at  law  would  lie,  under  any 
circumstances,  for  a  deceitful  and  false  rep- 
reresentation  of  title  in  the  vendor;  but  the 
remark  was  incidental,  and  was  not  material 
to  the  decision  of  the  case,  nor  was  it  intended 
as  the  deliberate  expression  of  an  opinion.  The 
principle  of  the  case  of  Wardell  v.  Fosdick,  13 
Johns.,  325,  appears  to  me  to  be  decisive  in 
favor  of  maintaining  the  action;  and  that,  too, 
whether  the  deed  contains  a  covenant  or  not. 
There  the  title  wholly  failed,  as  there  was  no 
such  land  in  existence  as  described  in  the  deed; 
and  which  fact  was  known  to  the  defendants 
at  the  time  of  the  conveyance.  The  deed  con- 
tained no  covenant  except  against  the  acts  of 
the  grantors,  but  they  assigned  to  the  plaintiff 
a  deed  of  the  premises  made  to  themselves  by 
one  Corlies,  which  contained  full  covenants, 
and  which  together  were,  in  legal  effect,  and 
so  considered  by  the  counsel  and  court,  a  con- 
veyance of  the  land  with  covenants  of  title. 
The  action  was  for  deceit  in  the  sale,  and  a  re- 
covery was  resisted  upon  the  ground,  among 
others,  that  the  purchaser  must  rely  upon  his 
covenants.  The  court  say,  there  is  no  legal  ob- 
jection to  the  form  of  action,  and  that  where 
the  party  has  been  induced,  by  a  fraudulent 
representation,  to  pay  his  money  and  accept  a 
deed,  it  is  immaterial  whether  any  or  what  cov- 
enants are  contained  in  the  deed.  The  pur- 
chaser defrauded  has  a  right  to  treat  the  deed 
as  a  nullity,  and  may  maintain  an  action  on  the 
case  for  the  deceit. 

It  was  attempted  upon  the  argument  to  dis- 
tinguish that  case  from  the  present  upon  the 
ground  before  mentioned,  that  there  was  no 
such  land  in  existence  as  the  deed  purported 
to  convey  ;  but  it  can  in  nowise  be  important 
to  the  decision,  how  or  in  what  way  the  title 
fails  or  is  embarrassed  ;  the  defect  of  title  is 
the  material  point.  Besides,  the  only  reason 
that  can  be  urged  against  sustaining  this  action 
*is,  that  the  grantee  should  be  com-  [*197 
pelled  to  look  to  his  covenants.  That  reason 
applies  with  as  much  force  in  the  case  of  a  fail- 
ure of  title  on  account  of  the  non-existence  of 
the  land  described,  as  where  the  title  fails  by 
reason  of  some  other  defect. 

The  authorities  sustaining  the  general  prin- 
ciple, that  this  action  lies  for  deceitful  and 
false  representations  respecting  the  title  to  lands 
in  the  sale  of  them,  without  adverting  particu- 
larly to  the  fact  of  the  covenants  of  title  in  the 
deed  of  conveyance,  are  numerous.  2  Cai. 
193  ;  4  Johns.,  1,  Van  Ness,  J.  ;  13  Id.,  395;  7 
Wend.,  380  ;  1  Inst.  384  a,  sec.  1  ;  4  Crui.,  88; 
2  Ld.  Raym.,  1118  ;  2  Co.  Litt.,  384,  Tho's  ed. 
n.  ;  1  Fonb.,  374,  375,  n.  ;  2  Johns.  Ch.,  528; 
10  Wend.,  155,  Savage,  Ch.  J  ;  Sudg.  Vend., 
491,  492;  Doug.,  654;  Platt,  Cov.,  354. 

Judgment  for  plaintiff  on  demurrer  ;  leave  to 
amend  on  payment  of  costs. 

Cited  in-1  N.  Y.,  308 ;  19  N.  Y.,  471 ;  63  N.  Y.,  654 ; 
15  How.  Pr.,  51 ;  5  Abb.  Pr.,  164 ;  45  WIs.,  305. 
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BEACH  v.  KING. 


Administrator — Suit  against   One   Claiming  to 
be — Pleading. 

Where  a  party  sued  in  this  State,  claims  to  retain 
money  in  bis  bands  as  the  administrator  of  a  de- 
ceased person,  be  must  distinctly  allege  the  grant- 
inir  to  him  of  letters  of  administration, and  the  name 
of  the  officer  granting  the  same ;  it  is  not  enough  to 
aver  that  be  was  duly  appointed  administrator  of 
tbe  goods,  etc. 

Citations-2  R.  S..  73,  sees.  23, 24 ;  9  Co.,  24. 

"REMURRER  to  plea.  The  plaintiff  declared 
JJ  on  the  common  money  counts.  The  de- 
fendant pleaded  that  the  plaintiff's  right  to  the 
money  mentioned  in  the  declaration,  if  any,  is 
as  one  of  the  next  of  kin  of  Nicholas  Beach, 
deceased,  that  he,  the  defendant,  was  duly  ap- 
pointed administrator  of  the  goods,  etc.,  of  the 
said  Nicholas  Beach,  and  that  the  plaintiff  had 
not  before  the  commencement  of  the  suit  exe- 
cuted a  bond  with  sufficient  sureties  to  indem- 
nify the  defendant,  and  to  refund,  etc.  To  this 
plea  the  plaintiff  demurred,  assigning  for  spe- 
cial causes  that  it  is  not  alleged  in  the  plea  that 
letters  of  administration  were  granted  to  the 
defendant,  nor  by  whom  granted,  nor  whether 
granted  under  the  laws  of  this  State,  nor  is  pro- 
fert  made  of  them. 

198*1     *Mr.  A.  Dana,  for  defendant. 
Mr.  B.  G.  Ferris,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  exceptions 
taken  to  the  plea  are  :  It  is  not  alleged  that  let- 
ters of  administration  were  granted  to  the  de- 
fendant, nor  any  letters  of  administration 
brought  into  court ;  and  2.  It  does  not  appear 
by  whom  the  defendant  was  appointed  admin- 
istrator, nor  whether  he  was  appointed  under 
the  laws  of  this  State. 

The  defendant  cannot  be  administrator,  un- 
less letters  of  administration  of  the  goods,  chat- 
tels and  credits  of  the  intestate,  has  been  grant- 
ed to  him  by  one  of  the  surrogates  of  this 
State.  2  R.  S.,  78.  sees.  23,  24.  The  proper 
mode  of  pleading  the  fact,  is  by  a  direct  alle- 
gation that  such  letters  were  granted.  The  de- 
fendant has  not  pursued  that  course,  but  pleads 
that  he  was  duly  appointed  administrator. 
This  allegation  consists  partly  of  matter  of  fact 
and  partly  of  matter  of  law,  and  is  not  capable 
of  trial.  That  the  defendant  was  appointed  ad- 
ministrator by  somebody,  or  in  some  form,  is 
a  question  of  fact ;  but  whether  he  was  duly 
appointed  or  not,  is  a  question  of  law.  The  de- 
fendant should  have  stated  how  he  was  ap- 
pointed, and  then  the  court  could  determine 
ii -  sufficiency  upon  demurrer,  or  if  an  issue 
to  the  country  were  joined  upon  the  fact  of 
having  obtained  letters,  the  question  could  be 
tried  by  jury. 

This  case  IB  like  that  of  The  Abbott  of  Strata 
Mercella.  9  Co.,  24,  where  the  defendant  plead 
ed  that  he  lawfully  enjoyed  tbe  goods  of  fel- 
ons ;  and  the  plea  was  held  bad.  because  it 
"tends  to  matter  in  law  which  is  not  inquira- 
ble  by  the  country."  Ld.  Z/t*fe'«  case  is  cited 
by  Coke,  where  a  man  was  bound  in  a  bond, 
and  the  condition  was  tha*  he  should  come  to 
B.  on  such  a  day,  and  there  show  the  obligee 
a  sufficient  discharge  of  an  annuity.  The  de- 
fendant pleaded  that  at  the  day  he  offered  to 
show  a  sufficient  discharge  ;  and  on  demurrer 
WKND.  17. 


the  plea  was  ad  judged  bad,  for  it  ought  to  have 
alleged  "what  manner  of  discharge  he  offered 
to  show,  viz. :  a  release,  or  a  unity  of  posses- 
sion, or  other  matter  of  discharge,  upon  which 
the  court  might  judge  if  it  *was  suffi-  [*199 
cient  or  not ;  for  the  country  shall  not  inquire 
of  it,  but  it  ought  to  to  adjudged  by  the  court, 
which  the  judges  cannot  do,  if  the  special  mat- 
ter be  not  showed  to  them.1' 

The  objection  is  taken  by  special  demurrer, 
and  must  prevail.  It  is  unnecessary  to  inquire 
whether  the  plea  is  bad  for  not  making  pro- 
fert  of  the  letters  of  administration. 

Judgment  for  the  plaintiff. 

Cited  in— 4  Denio.  83 :  13  N.  Y.,  91 :  25  Hun,  109;  28 
Barb.,  37;  11  How.  Pr.,  14,  40;  12  How.  Pr.,  542;  13 
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BARKER 

v. 
THE  MAYOR,  ETC.,  OF  NEW  YORK. 

Corporations— By-Laws — Pleading. 

The  by-laws  of  a  corporation  must  be  set  forth  in 
pleading  when  sought  to  be  enforced  by  action,  or 
when  set  up  as  a  protection  on  the  record. 

The  omission  to  plead  a  by-law  may  be  taken  ad- 
vantage of  by  demurrer,  as  well  in  a  justice's  court 
as  in  a  court  of  record. 

Citations— Wile.  Mun.  Corp.  t>t.  1,  sees.  425,  430;  2  R. 
S.,  326,  sec.  85,  sub.  2,  2d  ed.;  1  Bos.  &  P.,  102. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  A  suit  was  commenced  in  the 
name  of  the  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  N.  Y.,  in  a  justice's  court 
against  Harker.  The  plaintiffs  declared  against 
him  for  that  he,  being  an  inhabitant  of  the 
city,  suffered  and  permitted  two  of  his  carts  to 
be  driven  without  having  his  name  puinted 
thereon,  contrary  to  the  3d  section  of  title  7th 
of  a  law  of  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  N.  Y.,  to  regulate  carts 
and  cartmen  and,  therefore,  suit  was  brought. 
The  declaration  was  headed  "narrindebt,  ten 
dollars."  The  defendant  pleaded  that  the  carts 
were  his  individual  property,  that  he  was  not 
licensed  as  a  cartman,  that  the  carts  were  em- 
ployed in  his  own  business,  and  were  not  used 
or  employed  in  the  transportation  of  merchan- 
dise or  goods  for  any  other  person  for  hire, 
wages,  or  otherwise.  The  attorney  of  the  Cor- 
poration demurred  to  this  plea.  The  justice 
decided  the  plea  in  In-  bad,  and  gave  jinltzinnit 
for  the  Corporation  for  $5  and  the  costs  of 
suit.  The  Superior  Court  on  «?rfi/>rrtrj' affirmed 
the  judgment  of  the  justice.  The  defendant 
below  sued  out  a  writ  of  error. 

•Mr.  D.  B.  Tallmadge,  for  plaint-[*2OO 
iff  in  error. 

.'//•.  J.  Lynch,  for  defendant  in  error. 

By  the  Court,  Cowen.  ./.  It  is  insiMed  by 
the  counsel  for  the  plaintiff  in  error  Unit  the 
declaration  is  insufficient,  because:  1.  The  or- 
dinance of  the  Corporation  undrr  which  the 
suit  is  brought,  i-  not  set  out.  2.  That  more 
than  one  penalty  is  demanded  by  tin- count.  3. 
That  the  amount  of  the  penalty  is  not  stated. 
It  is  also  in-i-tnl  for  the  plaintiff  in  error  that 
the  ordinance,  if  it  can  be  construed  to  extend 
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beyond  the  cartman  of  the  city,  is  void,  as  not 
within  the  powers  of  the  Corporation. 

Were  we  to  pass  upon  any  of  the  objections 
except  the  first,  it  would  be  mere  guess  work  ; 
for  the  ordinance  is  not  set  out  in  any  part  of 
the  proceedings  which  we  can  notice.  That  it 
imposed  the  duty  of  painting  the  owner's  name 
on  private  or  public  carts,  or  any  other,  or  on 
one  or  two,  or  what  penalty  was  imposed  for  a 
violation  of  the  ordinance,  it  is  impossible  for 
us  to  see  judicially  ;  nor  are  we  informed  in 
any  way  in  respect  to  it,  except  on  the  brief  of 
the  counsel  for  the  Corporation. 

The  first  objection  is  well  taken  ;  the  decla- 
ration is  bad  in  substance.  It  is  but  repeating 
a  long  and  well  established  rule, to  say  that  the 
by  laws  of  all  corporate  bodies,  including  all 
municipal  corporations,  from  the  largest  to 
the  smallest,  must  be  set  forth  in  pleading, 
when  they  are  sought  to  be  enforced  by  an  ac- 
tion, or  are  set  up  as  protection  on  the  record. 
The  courts  cannot  legally,  or  in  the  nature  of 
things,  judicially  notice  these  cart  laws.orany 
other  corporate  regulations.  If  authorities  be 
necessary,  they  are  abundant  against  declara- 
tions much  more  perfect  than  the  present. 
Willc.  Treatise  on  Municipal  Corporations, pt. 
1,  sees.  425-430,  et  seq.,  and  cases  cited. 

It  is  said  the  objection  must  be  deemed  mat- 
ter of  form  in  a  justice's  court,  and  a  case  is 
cited  to  show.what  no  one  doubts,  that  the  de- 
fendant cannot  go  back  through  his  plea  and 
attack  the  declaration  for  matter  of  form.  But 
the  omission  is  not  matter  of  form  in  any  court 
20 1*]  where  the  question  *arisee,  as  it  does 
here,  on  demurrer.  In  such  a  case,  I  know  of 
no  distinction  between  a  justice's  court  and  any 
other.  All  we  can  know  or  see  stands  upon 
the  pleadings.  It  is  true  when  you  come  to  the 
evidence,  and  the  court  see  by  the  justice's  re- 
turn that  every  material  fact  was  proved,  that 
helps  the  pleading  even  in  matter  of  substance. 
This  rule  arose  since  the  statute  requiring  that 
justices  should  return  the  evidence.  A  defect 
in  pleading,  which  has  not  turned  aside  or 
cramped  an  inquiry  into  the  merits,  and  that 
being  apparent  on  the  record,  is  in  effect  a 
mere  formal  matter.  No  substantial  mischief 
is  done,  and  the  court  can  see  it,  and  are  com- 
plying with  the  statute  which  enjoins  upon 
them  to  render  judgment  according  to  the  very 
right  of  the  case,  and  in  disregard  of  all  form. 
In  such  case  I  agree  anything  almost,  will  do 
for  a  declaration  or  plea.  The  frame  of  the 
issue  becomes  unimportant.  But  no  such  thing 
is  predicable  of  a  demurrer.  The  law  never 
intended  to  do  away  with  all  pleading  in  a  jus- 
tice's court.  Even  form  in  pleading  may  be 
required  there  by  a  special  demurrer;  that  is  to 
say,  it  may  be  thus  changed  into  substance,  as 
the  latter  may  into  form,  if  passed  over  by  tak- 
ing an  issue  of  fact.  If  the  pleading  be  stopped 
any  where  by  demurrer,  the  party  may,  as  in 
a  court  of  record,  travel  back  from  a  surre- 
joinder through  all  the  pleadings  of  his  adver- 
sary and  search  for  substantial  defects.  A  de- 
murrer, as  Eyre,  Ch.  J.t  said  in  a  similar  case, 
is  the  way  to  hit  the  blot.  1  Bos.  &  P..  102. 
If  it  were  not  so,  there  would  be  an  end  of 
pleading  before  a  justice;  and  the  laxity  would 
become  intolerable ;  for  a  party  would  have 
no  means  of  knowing  what  he  is  to  meet  there. 

It  is  said  these  N.  Y.  ordinances  may  be  read 
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in  evidence  from  the  printed  volume.  2  R.  S., 
326,  sec.  85,  sub.  2,  2d  ed.  But  the  very  pro- 
vision assumes  that  we  are  not  to  notice  them 
judicially.  Most  clearly  this  judgment  must 
be  reversed. 
Judgment  reversed. 

Distinguished— 6  Hill.  302. 

Cited  in— 41  N.  Y.,  173;  12  Hun,  67;  20  Barb.,  476;  50- 
How.  Pr.,  141, 


*S.  &  M.  ALLEN  v.  MILLE.    [*2O2 

Statute  of  Limitations— Pleading. 

It  is  no  answer  to  a  plea  of  the  Statute  of  Limita- 
tions, that  the  cause  of  action  was  fraudulently 
concealed  by  the  defendant  until  after  the  statute 
had  attached,  and  that  the  suit  was  brought  within 
the  time  limited  by  the  statute  after  the  discovery 
of  the  right  to  sue. 

Citations— 20  Johns.,  35, 48:  5  Wend.,  30:  Doug.,  46, 
655 ;  2  Brod.  &  B.,  73 ;  2  Barn.  &  C.,  153 ;  Wilk.  Lirn.* 
115. 

STATUTE  of  Limitations.  The  declaration 
^3  in  this  case  is  in  trover,  for  the  conversion 
of  large  quantities  of  bank-bills,  amounting  in 
the  whole  to  $20,000  ;  the  day  of  the  loss  and 
conversion,  laid  in  the  declaration,  is  June  19, 

1833.  The  suit  was  commenced  January  Term, 

1834.  The  defendant  pleaded  :  1.  Non  cut.,- 
and  2.  Actio  non  accredit  infra  sex  annos.     To- 
the  second  plea  the  plaintiffs  replied,  in  sub- 
stance, that  Nov.  15,1826,  the  bills  in  question 
were  stolen  from  them  by  some  person  un- 
known and  secretly  kept,  and  although  they 
used  great  exertions  to  discover  the  bills  and 
the  person  by  whom  the  same  were  taken,  yet 
the  same  proved  fruitless  until  June  19,  1833, 
within  six  years  before  the  commencement  of 
the  suit.when  they  for  the  first  time  discovered 
that  the  bills  so  secretly  and  feloniously  taken 
and  so  secretly  kept,  were  afterwards  convert- 
ed by  the  defendant.he  well  knowing  the  bills, 
at  the  time  of  the  conversion,  to  be  the  proper- 
ty of  the  plaintiffs,  and  that  the  same  had  been 
secretly  and  feloniously  taken  from  their  pos- 
session ;  that  upon  obtaining  such  knowledge, 
they  immediately  thereafter,  to  wit :  on,  etc., 
commenced  this  suit,  the  same  being  within 
six  years  after  they  obtained  knowledge  of  the 
conversion  of  the  bills  by  the  defendant ;  con- 
cluding with  a  verification  and  prayer  of  judg- 
ment. The  defendant  rejoined,  that  the  plaint- 
iffs did  not  for  the  first  time  discover  that  the 
bills  were  after  June  19,1833, converted  by  him, 
he  well  knowing  the  bills  to  be  the  property 
of  the  plaintiffs.     To  this  rejoinder  the  plaint- 
iffs demurred. 

Mr.  S.  Stevens,  for  the  plaintiffs.  The  re- 
joinder is  clearly  bad  ;  it  attempts  to  put  in  is- 
sue a  fact  not  averred  in  the  replication,  and 
that  not  by  way  of  avoidance,  but  on  pretense 
*of  answering  the  replication.  The  [*2O3 
principal  question,  however,  is,  whether  the 
replication  is  a  sufficient  answer  to  the  plea  of 
the  Statute  of  Limitations.  On  the  part  of  the 
plaintiff,  it  is  insisted,  that  it  is  a  good  and  suf- 
ficient answer.  The  defendant,  by  the  course 
of  the  pleadings,  virtually  admits  that  he  con- 
verted the  bills  with  knowledge  that  they  were 
the  property,  and  had  been  feloniously  taken 
from  the  possession  of  the  plaintiffs.  It  cannot 
be  that  the  Statute  of  Limitations  was  ever  in- 
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tended  to  protect  a  party  under  such  circum- 
stances. The  plaintiffs  could  not  sue  until  they 
discovered  the  person  against  whom  they  had 
a  claim  and,  therefore,  are  not  chargeable  with 
sleeping  upon  their  rights.  Besides,  they  were 
kept  in  ignorance  of  their  right  to  sue,  by  the 
felonious  act  of  the  defendant  himself  keeping 
secretly  the  money  of  the  plaintiffs.  It  is  con 
ceded  that  in  Troup  v.  Smith,  20  Johns.,  33,  it 
was  said  that  a  plaintiff  cannot  reply  the  fraud- 
ulent concealment  of  the  manner  in  which 
work  was  done  in  answer  to  a  plea  of  the  stat- 
ute ;  but  that  case  did  not  call  for  a  decision 
upon  that  point,  there  being  no  averment  in 
the  replication  that  there  was  a  fraudulent 
concealment.  That  case  is  reviewed  in 5  Mas., 
147-156,  and  the  doctrine  held  that  want  of 
knowledge  of  the  right  to  sue  is  a  good  answer 
to  the  statute,  especially  when  the  plaintiff  has 
been  kept  in  ignorance  by  the  fraudulent  acts 
of  the  defendant.  This  is  the  doctrine  in  Mass., 
Me.,  Pa.,  and  several  of  the  other  States  of  the 
Union,  and  has  received  the  support  of  judges 
in  the  English  courts.  In  support  of  these  posi- 
tions the  counsel  cited  3  Mass.,  206;  5  /d.143; 
9  Pick.,  245;  3  Greenl.,  405;  3  Yeates,  109;  12 
Serg.  &  R.,  128;  1  Heyw.,  16,  359;  3  Dessaus., 
223;  2  M'Cord's  L.  R.,  426;  1  Hard.  Kent.  R., 
258  ;  4  Bibb,  321;  1  Martyn,  227 ;  2  Id.,  591  ; 
Doug.,  654  ;  5  Barn.  &  C.,  149. 

Mr.  I.  L.  Wendell,  for  the  defendant.  The 
only  admission  of  the  defendant  which  can  be 
taken  into  consideration  in  the  determination 
of  the  demurrer  in  this  case  is  that  the  plaint- 
iffs did  not  discover  their  right  of  action  until 
after  the  statute  had  attached.  He  does  not 
2O4*J  admit  that  he  received  the*bills,  know- 
Ing  them  to  have  been  fraudulently  taken  from 
the  plaintiffs  ;  and  if  such  fact  be  considered 
as  admitted,  the  plaintiffs,  of  course,  must  fail, 
for  then  the  private  injury  would  be  merged 
in  the  public  offense.  The  defendant  only  ad- 
mits what  is  well  pleaded,  and  that  is  the  sim- 
ple fact  that  knowledge  of  right  of  action 
against  him  was  not  obtained  by  the  plaintiffs 
until  more  than  six  years  after  their  cause  of 
action  accrued.  That  such  fact  is  no  answer 
to  a  plea  of  the  statute  is  considered  as  fully 
settled  in  Troup  v.  Smith's  Ex'rs,  20  Johns., 
83,  subsequently  recognized  and  confirmed  in 
Leonard  v.  Pitney,  5  Wend.,  30,  where  several 
of  the  cases  cited  on  the  other  side  were  dis- 
cussed and  considered.  The  same  doctrine  is 
also  recognized  in  Ilk.  v.  Childs,  6  Cow.,  238. 
Under  these  circumstances,  the  numerous  cases 
cited  on  the  other  side  will  not  be  adverted  to, 
and  it  will  only  be  added  that  the  Statute  of 
Limitations  contains  various  exceptions ;  and 
although  it  has  lately  been  revised,  the  Legis- 
lature have  not  seen  fit  to  incorporate  an  ex- 
ception of  the  kind  sought  to  be  established  by 
the  replication  in  this  case,  notwithstanding 
that  the  decisions  of  this  court  upon  this  very 
question  must  have  been  well  known.  On  the 
subject  of  the  equitable  construction  of  this 
statute,  the  court  is  referred  to  Jackson  v.  HOT- 
ton.  8  Cat..  197,  and  to  the  case  of  Sofia  v.  J>< 
Oraaf,  1  Cow.,  356.  where  it  is  said  that  it  is 
not  for  the  court  to  extend  the  law  to  all  rases 
coming  within  the  reason  if  they  are  not  with- 
in the  letter  of  the  statute. 

By  the  Court,  Nelson,  ' '/,.  J.  The  rejoin 
derls  probably  defective  for  limiting  the  «!« - 
WBVD.  17. 


nial  of  the  discovery  of  the  bank-bills  and 
packages  of  money  to  a  period  after  June  19, 
1833,  as  it  thereby  impliedly  concedes  the  fact 
on  or  before  that  time  ;  and  if  we  assume  the 
matter  set  up  in  the  replication  to  be  a  good 
answer  to  the  plea  of  the  Statute  of  Limita- 
tions, the  rejoinder  would  not  be  a  complete 
denial. 

Whether^he  rejoinder  is  good  or  bad,  how- 
ever, is  not  material,  as  the  principal  question- 
in  the  case  arises  upon  the  plea :  that  is,  wheth- 
er a  fraudulent  concealment  of  the  cause  of 
*action  by  the  defendant,  until  after  [*2O5 
the  statute  has  attached,  affords  a  sufficient 
answer  to  the  plea,  provided  the  suit  has  been 
commenced  within  six  years  after  the  discov- 
ery. The  question  has  been  twice  before  this 
court,  and  after  a  full  discussion  decided  in 
the  negative.  It  would  be  an  idle  waste  of 
time  to  go  over  the  argument.  In  Troup  v. 
Smith's  Ex'rs,  20  Johns.,  48,  Spencer,  Ch.  J., 
says:  "But  we  wish  to  be  understood  as  de- 
ciding the  case  on  the  ground  whether  there 
was  a  fraudulent  concealment  or  not,  so  as  to 
prevent  the  plaintiffs  discovering  the  fraud 
until  within  six  years  before  the  commence- 
ment of  the  suit;  sitting  as  a  court  of  law,  and 
bound  by  the  express  provisions  of  the  stat- 
ute, we  could  not  notice  the  fraud,  so  as  to 
take  the  case  out  of  the  operation  of  the  stat- 
ute." One  of  the  counsel,  on  the  argument  in 
the  case  before  us,  supposed  that  the  fact  of  a 
fraudulent  concealment  of  the  cause  of  action 
in  the  case  of  Troup  v.  Smith  was  not  set  up  in 
the  pleadings.  A  reference  to  the  case  will 
show  this  to  be  a  mistake  (p.  35),  as  it  is  there 
alleged  that  Smith  fraudulently  and  deceitfully 
showed  and  delivered  to  the  plaintiff  certain 
false  and  incorrect  field-notes  and1  maps  of  the 
survey,  from  which  it  appeared  that  the  sur- 
vey had  been  done  in  a  good  and  workmanlike 
manner.  In  Leonard  v.  Putney,  5  Wend.,  80,  the 
fraudulent  concealment  of  the  defect  of  the 
title  by  the  defendant  was  expressly  averred. 

Some  of  the  judges  in  England  in  air  cases 
have  intimated  an  opinion  that  a  fraudulent 
concealment  by  the  defendant  would  take  the 
case  out  of  the  statute,  even  at  law,  as  well  as 
in  equity ;  but  we  are  not  aware  of  any  decis- 
ion upon  the  point.  The  inlimation  is  found- 
ed upon  the  dictum  of  Ld.  Mansfield  in  Bree 
v.  aolbech,  Doug..  655,  which  Ch.  J.  Spencer, 
in  Troup  v.  Smith's  Ex'rs.  refused  to  acknowl- 
edge as  an  authority  (p.  46).  See.  also.  2  Brod. 
&  B.,  73;  2  Barn.  &  C.,  153;  Wilk.  Limita- 
tions, 115. 

Judgment  for  defendant  on  demurrer ;  leave 
to  plaintiffs  to  amend. 

Cited  in-24  Wend..  B07  ;  2  Sandf.  Ch..  «8:  41  N.Y., 
171 :  7H  N.  V.,  6A8  ;  6  Lnns.,  225 :  61  Ftarb..  144 :  4  Hon.. 
466  B6  U.  8..  237  ;  3!>  Mich.,  53 ;  30  N.  J.  E..  258. 


•ROCKEFELLER  e.  ROBISON.  f*2OO 

In  an  action  by  the  Indorsee  afrnln*t  the  maker,  a 
promissory  note  cannot  IH»  (riven  In  evidence  under 
a  count  for  money  lent:  but  It  may  be  jrlven  in  evi- 
dence under  a  count  for  money  had  and  received. 

Citations-  12  Johns..  80 :  4  Wend.  411:5  Wend., 
4flO;  I  Vent..  311;  8  T.  R..  820;  7  Taunt.,  432  ;  Carth.. 
446:  1  Snlk..  £». 

ERROR  from  the  Columbia  C.  P.    RobUon 
commenced  a  suit  against  Rockefeller  in 
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a  justice's  court  in  May,  1833,  and  declared 
against  him  generally  for  money  lent  and  ad- 
vanced by  him  to  the  defendant.  The  defend- 
ant pleaded  a  former  suit  between  the  same 
parties  in  bar  of  a  recovery.  The  cause  was 
tried  before  a  jury.  The  plaintiff  offered  in 
•evidence  a  note  given  by  the  defendant,  paya- 
ble to  James  Powers  or  order,  dated  June  1, 
1822,  transferred  to  the  plaintiff,  -frfae  defend 
ant  objected  that  the  note  was  not  admissible  in 
•evidence  under  the  declaration  in  the  cause. 
The  justice  overruled  the  objection.  The  de- 
fendant then  asked  leave  to  plead  anew  in  an- 
swer to  the  note  thus  produced,  but  the  justice 
refused  permission.  Whereupon  the  making 
and  indorsement  of  the  note  was  duly  proved. 
The  defendant  attempted  to  support  his  plea  in 
bar  by  proof,  but  wholly  failed.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note,  on  which  the  justice  rendered  judg- 
ment; which  judgment  was  affirmed  by  the 
Columbia  C.  P.  on  certiorari.  The  defendant 
sued  out  a  writ  of  error. 

Mr.  K.  Miller,  for  the  plaintiff  in  error. 

Mr.  C.  Esselstyne,  for  the  defendant  in 
•error. 

By  the  Court,  Brpnson,  J.  There  may  be 
truth  in  the  suggestion  that  the  plaintiff  sur- 
prised the  defendant  on  the  trial  by  producing 
a  note  barred  by  the  Statute  of  Limitations.  If 
such  a  trick  was  practiced,  there  should  be  a 
remedy.  But  it  is  not  now  necessary  to  decide 
whether  the  justice  could  allow  the  defendant 
to  plead  the  statute  after  an  issue  had  been 
joined  and  the  trial  had  commenced. 
2O7*]  *The  plaintiff  declared  for  money 
lent  and  advanced  by  him  to  the  defendant. 
The  defendant  did  not  take  issue  on  the  decla- 
ration, but  pleaded  a  former  suit  in  bar.  This 
amounted  to  a  technical  confession  of  the  ac- 
tion, so  as  to  entitle  the  plaintiff  to  nominal 
damages,  if  the  defendant  failed  in  proving  his 
plea.  But  the  plaintiff  recovered  more  than 
nominal  damages;  and  to  entitle  himself  to  such 
a  verdict,  it  was  necessary  to  give  evidence  of 
the  extent  of  indebtedness.  For  that  purpose, 
he  offered  in  evidence  the  defendant's  note, 
payable  to  Powers  or  order,  and  indorsed  to 
the  plaintiff.  The  note  was  admitted,  notwith- 
standing the  defendant's  objection  that  it  could 
not  be  received  under  this  declaration.  This 
presents  the  question  whether,  in  an  action  by 
indorsee  against  the  maker  of  a  promissory 
note,  the  instrument  can  be  given  in  evidence 
under  a  count  for  money  lent. 

That  the  note  would  have  been  proper  evi- 
dence under  the  money  counts,  if  all  had  been 
inserted  in  the  declaration,  is  a  settled  question 
in  this  court.  12  Johns.,  90;  4  Wend.,  411;  5 
Id..  490.  But  which  count  in  particular  is  the 
appropriate  one,  in  an  action  by  the  indorsee 
against  the  maker,  seems  not  to  have  been  de- 
cided. The  practice  of  inserting  all  the  money 
counts  has  been  so  general  that  this  question 
has  not  arisen.  A  promissory  note,  as  between 
the  original  parties,  may  be  good  evidence  un- 
der a  count  for  money  lent;  but  in  an  action 
by  the  indorsee  against  the  maker,  this  cannot 
be  the  proper  mode  of  declaring.  Although, 
from  the  negotiable  quality  of  the  instrument, 
there  is  a  legal  privity  of  contract  between  the 
maker  and  any  person  into  whose  hands  the 
note  may  pass,  the  contract  furnishes  no  evi- 
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dence  of  any  actual  dealing  between  the  par- 
ties. ^  The  action  for  money  paid  is  a  more  ex- 
tensive remedy;  and  although  nothing  passes 
between  the  indorsee  and  the  maker.the  money 
paid  by  the  former  to  the  person  from  whom 
he  receives  the  note,  may  be  regarded  as  mon- 
ey paid  to  the  use  of  the  maker.  But  the  action 
for  money  lent  cannot  be  an  appropriate  rem- 
edy, unless  money  has  actually  passed  between 
the  parties  to  the  suit,  or  has  been  advanced  by 
the  plaintiff  to  a  third  person  on  the  request  of 
*the  defendant.  Kent  v.  Derby,  1  Vent.,[*2O8 
311;  8  T.  R.,  326;  7  Taunt.,  432;  Butcherv. 
Andrews,  Carth.,  446;  5.  C.,  1  Salk.,  23. 

There  can  be  no  question  that  the  note  would 
have  been  admissible  under  a  count  for  money 
had  and  received  by  the  defendant  to  the  plaint- 
iff's use.  That  action  will  lie  in  many  cases 
where  the  defendant  has  received  money  which 
in  equity  and  good  conscience  ought  to' be  paid 
to  the  plaintiff,  although  nothing  has  actually 
passed  between  the  parties.  It  affords  a  more 
extensive  remedy  than  any  other  of  the  money 
counts. 

The  note  was  improperly  received  in  evi- 
dence, and  the  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 21  N.  Y.,  498 ;  Edm.,  286. 


BENJAMIN'S  EXECUTORS  v.  SMITH. 

Where  there  is  a  verdict  for  a  defendant  in  an  ac- 
tion for  a  false  return,  and  the  plaintiff  applies  for 
a  new  trial,  which  is  granted,  but  pending  the  mo- 
tion the  plaintiff  dies,  the  suit  abates  and  cannot  be 
revived  by-  sclre facias  by  his  executors. 

Citation— 2  R.  8.,  386,  sec.  4. 

A  BATEMENT  of  suit.  The  testator  sued 
li  Smith,  late  sheriff  of  Chenango,  for  a  false 
return.  The  defendant  obtained  two  verdicts 
in  his  favor,  both  of  which  were  set  aside  by 
this  court.  See  4  Wend.,  332,  and  12  Id.,  404. 
Pending  the  motion  to  set  aside  the  second 
verdict  the  testator  died,  and  his  executors  now 
sue  out  a  scire  facias  to  review  the  suit.  The 
defendants  demurs. 

Mr.  H.  Vanderlyn,  for  the  defendant. 

Mr.  J.  Clapp,  for  the  plaintiff,  insisted  that 
as  the  cause  of  action  survived,  the  case  was 
within  the  equity  of  the  statute  allowing  a 
judgment  to  be  entered  within  two  terms  after 
verdict.  2  R.  S.,  386,  sec,  4.  The  manifest  in 
tention  of  which  was  to  declare  that  in  such 
cases  the  suit  should  not  abate.  The  object  of 
the  statute  was  to  save  the  costs  to*the  [*2O9 
party  who  had  right;  and  although  for  some 
purposes  a  verdict  set  aside  may  be  considered 
as  no  verdict,  yet  a  case  like  the  present  is  with- 
in the  meaning  of  the  statute. 

By  the  Court,  Cowen,  J.  It  is  agreed  that 
the  cause  of  action  did  not  die  with  Benjamin; 
and  it  is  also  agreed  that  at  common  law  it 
would  have  abated.  But  it  is  insisted  that  the 
Statute  2R.  S.,  386,  sec.  4,  providing  that  not- 
withstanding the  death  of  a  party  after  ver- 
dict, judgment  may  be  entered  within  two 
terms  from  the  rendition  of  the  verdict,  extends 
to  this  case.  Clearly,  however,  it  does  not  reach 
the  case  in  any  sense.  Here  is  no  verdict.  It 
has  been  annulled,  and  the  cause  ordered  to  a 
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new  trial.  Beside,  the  statute  does  not  author- 
ize a  sci.  fa.  In  a  proper  case,  judgment  is  to 
be  entered  without. 

Most  clearly  the  suit  abated,  and  judgment 
must  go  for  the  defendant. 

Cited  in— 72  N.  Y.,  489 ;  90  N.  Y.,  463. 


CRAMER  «.  RIGGS. 

Slander  lies  for  the  publishing1  of  a  libel,  imput- 
ing to  a  party  corrupt  conduct  in  his  character  of  a 
member  of  the  Legislature,  although  the  libel  be 
published  after  the  expiration  of  the  term  of  office 
•of  the  party  slandered. 

Citations— Stark.,  Slander,  313,  314 ;  Yelv.,  158, 159 ; 
Styles,  231 ;  Cro,  Car..  282 ;  7  Wend..  204. 

T  IBEL.  The  plaintiff  declared  in  slander  for 
Jj  the  publishing  of  a  libel  imputing  to  him 
corrupt  conduct  in  his  office  of  a  Senator  of 
this  State;  his  term  of  office  having  expired 
long  before  the  publication.  The  defendant 
put  in  a  general  demurrer. 

.'/••   S.  Stevens,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  was  insisted 
on  the  argument  that  the  publication  was  not 
libelous,  because  the  term  of  the  plaintiff's 
office  as  a  Senator  had  expired  previous  to  the 
publication  which  imputed  to  him  corrupt  con- 
U 1O*]  duct  *in  his  office  of  Senator,  and  sev- 
eral cases  of  verbal  slander  were  cited  to  sup- 
port the  proposition,  viz.:  Stark.  Slander,  313, 
314;  Yelv.,  158, 159;  Styles,  231;  Cro.  Car.,  282, 
all  of  which  were  considered  by  this  court  in 
the  opinion  delivered  by  Sutherland,  J.,  in 
Forward  v.  Adams,  7  Wend.,  204.  The  learned 
judge  there  remarks:  "The  ground  of  action 
in  these  cases  (alluding  to  oral  slander)  is  that 
the  party  is  disgraced  or  injured  in  his  profes- 
sion or  trade,  or  exposed  to  the  hazard  of  los- 
ing his  office  in  consequence  of  the  slanderous 
words,  not  that  his  general  reputation  and 
standing  in  the  community  is  affected  by  them. 
It  will  be  recollected  that  the  words  spoken  in 
this  class  of  cases  are  not  actionable  of  them- 
selves, but  that  they  become  so  in  consequence 
of  the  special  character  of  the  party  of  whom 
they  are  spoken.  The  fact  of  his  sustaining 
that  special  character,  therefore,  lies  at  the 
very  foundation  of  the  action."  It  will  be  at 
once  perceived  these  reasons  have  no  applica- 
tion to  the  case  of  a  libel.  The  plaintiff  here 
is  not  under  the  necessity  of  relying  upon  his 
official  character  for  the  purpose  of  maintain- 
ing the  action;  it  is  not  tbe  effec*  upon  it  of 
which  he  complains,  or  upon  which  the  suit  in 
predicated;  it  is  tbe  effect  of  tbe  imputation  of 
previous  misconduct,  official  or  otherwise  upon 
hi-  private  character  at  tbe  time  of  the  publi- 
cation, that  constitutes  the  ground  of  com- 
plaint— holding  him  up  as  an  individual  who 
had  been  guilty  of  corruption  in  office,  and 
hence  capable  of  like  conduct  if  again  trusted, 
thereby  invoking  upon  him  the  odium  and 
acorn  of  the  public. 


Nor«.-Lt/*J<in<l  atanrfer— front*  nfftctino 
nJHeer.    See  Powers  v.  Dubois,  nnlt,  p.  rtU.  m<<r. 

|  .  .  IT.  n.T&lly,  Whit.-  \  .  l».  i  i\.,n.  Mto,  P  t  -.  Mtt, 
rtn<l  mite*  eiivl ;  Bullock  v.  Koon.  9  Cow..  30,  nof«. 
<in>(  note*  rit&l;  Moody  v.  Baker,  5  Cow.,  ill.  note* 
cited. 


There  can  be  no  doubt  the  allegations  in  the 
libel,  if  published  in  the  shape  of  mere  oral 
slander,  would  not,  per  se,  have  been  actiona- 
ble; they  impute  no  indictable  offense;  but  if 
they  tend  to  expose  the  character  of  the  plaint- 
iff to  the  ridicule  and  contempt  of  the  com- 
munity, whether  they  impute  a  punishable  of- 
fense or  not,  they  are  actionable  when  put  forth 
in  the  shape  of  written  or  printed  slander.  The 
proposition  that  the  imputation  of  a  previous 
vicious  and  corrupt  life  tends  necessarily  and 
directly  to  degrade  the  individual  in  the  esti- 
mation of  the  community  at  tbe  time  of  the 
publication  of  the  libel,  is  too  obvious  to  re- 
quire'argument;  more  especially  are  [*211 
wo  to  assume  it  may  have  that  tendency  when 
the  calumny  is  charged  to  have  been  published 
for  such  express  purpose.  It  is  a  mistake  to 
suppose  that  the  ground  of  the  action  in  this 
case  is  the  libel  upon  the  official  character  of 
the  plaintiff;  it  is  the  calumny  against  his  pri- 
vate character,  charging  him  with  having  been 
guilty  of  previous  conduct,  seriously  impeach- 
ing his  integrity  and  honor,  and  which  tends 
to  degrade  him  in  the  opinion  of  the  public,  of 
which  he  complains.  The  plaintiff  is  entitled 
to  judgment. 

Judgment  accordingly. 
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THE  PEOPLE  t>.  FULLER. 

Disturbance  of  Religious  Meetings — Statute — Ar- 
rest under — Jurisdiction —  What  Magistrate 
Hat. 

A  person  arrested  by  warrant  on  a  charge  of  hav- 
ing violated  the  Act  to  Prevent  the  Disturbance  of 
Religious  Meetings,  cannot  be  taken  by  the  arrest- 
ing officer  before  any  magistrate  other  than  the  one 
who  issued  the  process :  the  provisions  of  the  statute 
authorizing  persons  arrested  under  a  warrant  to  be 
brought  before  the  nearest  magistrate,  etc.,  it  seems 
apply  only  to  cases  where  the  accused  may  be  re- 
quired to  enter  into  recognizance  to  appear  at  a 
court  of  criminal  jurisdiction,  or  may  be  committed 
to  Jail. 

It  seems,  also,  that  where  the  accused  is  brought 
before  the  nearest  magistrate,  the  officer  making 
the  arrest  should  state  in  his  return  the  absence  of 
the  officer  who  issued  the  warrant. 

Citations-2  R.  S..  708,  sees.  12,  13,  20.  25;  1  R.  8., 
676.  sec.  73 ;  Seas.  Laws  1834.  p.  82,  sec.  1. 

PROCEEDING  under  the  Statute  to  Pre- 
-L  vent  the  Disturbance  of  Religious  Meet- 
ings. Leroy  Fairchild,  a  justice  of  the  peace 
of  the  County  of  Chenango,  issued  a  warrant 
against  David  II  Fuller,  under  the  Statute  to 
Prevent  the  Disturbance  of  Religion*  Miftings, 
stating  a  complaint  on  oath  against  Fuller,  for 
the  sale  or  gift  of  ardent  spirits,  within  two 
miles  of  the  place  where  there  was  an  assem- 
blage of  people,  met  for  religious  worship.  1 
R.  8.,  674,  sec.  64.  Fuller  was  arrested  by  a 
constable,  and  taken  before  Abraham  Tiflot- 
Bon.  another  justice  of  the  peace  of  the  same 
county,  to  whom  the  constable  delivered  the 
warrant  issued  by  Jnttir*  Fairchild.  with  a  re- 
turn indorsed  thereon  that  he  had  arrested 
Fuller  and  that  he  was  then  in  custody;  and  at 
the  name  time  stated  to  Juntift  Til  lot  son  that 
he  had  brought  Fuller  before  him  In  ronse 
quonce  *of  the  absence  of  Juttiff  Fair  [*iJ  1  U 
child,  and  that./M*fMvTillolson  was  the  nearest 
magistrate;  "which  facts  (Juttice  TilloUon  re- 
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turns)  were  known  to  me  to  be  true."  Fuller 
objected  to  the  jurisdiction  of  Justice  Tillot- 
son.  The  complainant  alleged  that  Justice 
Fairchild  was  absent,  and  insisted  that  Justice 
Tillotson  had  jurisdiction.  Fuller  put  in  a 
formal  denial  in  writing  that  Justice  Fairchild 
was  absent,  concluding  the  same  by  putting 
himself  upon  the  country.  The  justice  there- 
upon determined,  without  any  proof,  that  Jus- 
tice Fairchild  was  absent,  and  decided  that  him- 
self had  jurisdiction.  Fuller  refusing  to  answer 
the  complaint,  the  justice,  as  he  statesin  his  re- 
turn, "did,  in  pursuance  of  the  statute  in  such 
case  made,  enter  upon  my  minutes  the  plea  of 
not  guilty  for  the  said  David  H.  Fuller."  Fuller 
then  put  in  a  formal  demurrer  to  the  sufficien- 
cy of  the  warrant;  the  complainant  joined,  and 
the  justice  decided  the  warrant  to  be  sufficient, 
and  then  without  proof  or  inquiry  into  the 
truth  of  the  complaint,  imposed  a  fine  of  $15 
upon  Fuller,  who  refusing  to  pay  the  fine  or  to 
give  security  for  its  payment,  the  justice  drew 
up  a  record  of  conviction  and  issued  a  warrant 
to  commit  him  to  the  jail  of  the  county.  The 
proceedings  were  brought  before  this  court  on 
a  common  law  certiorari. 

Mr.  H.  R.  Mygatt,  for  plaintiff  in  error. 

Mr.  J.  Clapp,  contra. 

By  the  Court,  Bronson,  J.  Persons  arrested 
under  a  warrant  for  an  offense  may,  in  certain 
cases,  be  brought  before  a  magistrate  other 
than  the  one  who  issued  the  process.  2  R.  S., 
708,  sees.  12,  13.  But  the  title  in  which  these 
sections  are  found  only  relates  to  those  crim- 
inal offenses  which  the  magistrate  cannot  him- 
self finally  decide.  It  provides  for  the  arrest 
and  examination  of  offenders;  and  if  not  dis- 
charged for  want  of  sufficient  proof,  sec.  20, 
the  prisoner  is  either  to  be  bailed  or  committed 
for  trial,  sec.  25.  The  statute  does  not,  I 
think,  extend  to  this  case,  and  the  justice  pro- 
ceeded without  jurisdiction. 
213*]  *But  if  the  defendant  could  be 
brought  before  a  different  magistrate  from  the 
one  who  issued  the  warrant,  the  justice  erred 
in  taking  cognizance  of  the  matter  without  any 
proof  that  Fairchild  was  absent.  The  consta- 
ble did  not  in  his  return  state  the  absence  of 
the  justice  who  issued  the  warrant,  sec.  12; 
and  although  an  issue  of  fact  was  joined  be- 
fore Justice  Tillotson  upon  that  point,  he  pro- 
ceeded to  decide  it  without  any  proof  what- 
ever. What  the  constable  told  him  on  that 
subject,  or  what  the  justice  himself  happened 
to  know,  were  matters  of  no  legal  consequence. 
The  constable  should  either  have  stated  the 
fact  officially  in  his  return,  or  the  absence  of 
Fairchild  should  have  been  proved  by  a  wit- 
ness. 

There  is  another  fatal  objection.  The  de- 
fendant did  not  confess  the  complaint.  He 
demurred  to  the  sufficiency  of  the  warrant.  Al- 
though called  a  demurrer,  it  was  only  an  ob- 
jection that  the  warrant  was  insufficient.  The 
justice  properly  overruled  the  objection,  but 
he  erred  in  pronouncing  judgment,  and  impos- 
ing a  fine  in  the  absence  of  any  proof  whatever 
that  an  offense  had  been  committed.  The  stat- 
ute directs  that  the  justice  shall,  in  such  cases, 
proceed  summarily  to  inquire  into  the  facts, 
and  if  the  defendant  be  found  guilty,  a  record 
of  the  conviction  is  to  be  made.  1  R.  8.,  676, 
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sec.  73.  A  subsequent  Act  provides  that  the- 
defendant,  before  the  court  shall  proceed  to 
investigate  the  merits  of  the  cause,  may  de- 
mand a  trial  by  jury.  Sess.  L.  of  1834,  p.  82, 
sec.  1. 

This  is  not  a  re-examination  of  the  convic- 
tion on  the  merits.  1  R.  S.,  676,  sec.  73.  If 
any  evidence  had  been  given  to  prove  the  of- 
fense, the  decision  of  the  justice  would  not  be 
reviewed  ;  but  this  was  a  conviction  in  the 
total  absence  of  all  proof  of  guilt.  It  is  enough, 
however,  that  the  justice  had  no  jurisdiction.. 

Conviction  reversed. 
Cited  in— 16  Barb.,  307. 


*DEAN  v.  HALL. 

Action  on  Note — Parties — Pleading. 

Where  a  note  was  made  by  A,  payable  to  B  or  besr- 
er,  and  C  indorsed  it,  and  an  action  was  brought  by  a 
third  person  claiming  by  transfer  from  B,  charging 
C  as  the  maker  of  the  note,  it  was  held,  on  demur- 
rer, that  the  declaration  was  bad. 

It  seems  that  where  an  indorser  of  such  a  note  is 
privy  to  the  consideration,  he  may  be  charged  di- 
rectly as  maker  or  as  indoreer ;  and  that  a  Itona  fide 
holder  may  in  all  cases  write  a  bill  of  exchange  over 
the  name  of  the  indorser,  or  fill  up  the  blank  in  any 
form  consistent  with  the  intent  of  the  parties. 

Citations— 3  Kent,  Com.,  50,  74,  75,  78.  89 ;  3  Johns... 
439 :  2  M'Cord.  388 ;  1  Ld.  Kaym.,  442 ;  1  Str.,  399,  478  ; 
3  East,  481;  4  Mass.,  258,  262;  13  Johns.,  175;  12  Johns., 
159;  10  Johns..  224;  5  Wend.,  307;  3  Mass.,  274;  9  Mass., 
315,  5  Mass.,  358;  7  Mass..  233;  11  Mass.,  436;  14  Johns.. 
349;  6  Conn.,  315;  20  Johns.,  365;  4  T.  R.,470;  Chitt. 
Bills,  218,  219,  8th  Am.  ed,;  1  Salk.,  132 ;  3  Burr.,  1526; 
2  Ld.  Raym.,  1376  ;  5  Cow.,  688,  711. 

"HEMURRER  to  declaration.  This  case  came 
jJ  up  upon  a  demurrer  to  the  second  count 
of  the  declaration,  in  which  it  was  stated  that 
the  defendant,  on,  etc.,  at  etc.,  made  two  other 
certain  promissory  notes,  his  own  proper  hand 
being  indorsed  upon  the  back  thereof,  and  the 
proper  hand  and  name  of  Justice  Coleman  be- 
ing thereunto  subscribed,  "and  then  and  there 
delivered  the  said  last  mentioned  notes  to  Ed- 
ward C.  Howard,  which  said  last  mentioned 
notes  are  in  the  words  and  figures  following, 
to  wit :  '$140.  Seven  months  after  date  I 
promise  to  pay  Edward  C.  Howard,  or  bearer, 
the  sum  of  one  hundred  and  forty  dollars,  for 
value  received.  Justice  Coleman.  Northeast, 
Pa.,  Nov.  15,  1832.'  Wm.  L.  Hall,  indorsed 
on  the  back."  Then  after  setting  forth  another 
note,  the  same  in  all  respects  as  the  first,  the 
count  proceeded  in  the  usual  form  of  a  count 
by  the  holder  of  a  note  payable  to  A  B  or  bear- 
er, setting  forth  the  transfer  of  the  notes  from 
the  payee  to  the  plaintiff,  notice,  alleging  lia- 
bility, promise  to  pay,  and  breach. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted that  the  count  was  radically  bad  ;  that 
the  defendant  could  be  charged  only  as  guar- 
antor or  as  indorser  ;  and  if  in  the  latter  char- 
acter, that  demand  and  notice  of  non  payment 
must  be  averred. 

Mr.  S.  Stevens,  for  the  plaintiff.  It  is  un- 
deniable, according  to  the  uniform  course  of 
decisions  in  this  court,  and  in  the  courts  of 
Mass.,  that  if  a  note  be  drawn  by  A,  payable 
*to  B  or  bearer,  and  C  indorses  such  [*215 
note,  that  C  can  be  charged  with  the  payment, 
either  by  writing  an  absolute  promise  to  pay, 
or  a  bill  of  exchange  over  his  signature,  or 
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charging  him  as  the  maker  of  a  joint  and  sev- 
eral note.  13  Johns.,  175;  14  Id.,  349,  and 
cases  cited  ;  also  3  Mass.,  274 ;  4  Id.,  258  ;  5 
Id.,  358  ;  7  Id.,  233  ;  9  Id.,  315  ;  11  Id.,  436. 
If  so,  whether  C  be  charged  in  the  declaration 
as  the  drawer  of  a  bill  of  exchange  as  guar- 
antor, or  as  the  maker  of  a  note,  is  mere  matter 
of  form.  The  demurrer  in  this  case  is  general, 
and  matters  of  form,  of  course,  are  not  reached 
bv  it.  It  is  not  necessary  to  the  validity  of  a 
note  that  the  maker  should  subscribe  his  name 
at  the  bottom  thereof;  it  is  enough  if  it  appear 
on  any  part  of  it.  3  Kent,  Com.,  78. 

By  the  Court,  Cowen,  J.  The  declaration 
contains  no  demand  of  payment  from  the 
maker  nor  notice  of  non-payment  to  the  in- 
dorser.  The  defendant  is  in  this  respect  treat- 
ed as  the  maker  of  the  notes.  There  are  cases 
which  decide  that  when  notes  have  been  made 
payable  to  a  particular  person  or  order,  or  to 
the  order  of  a  particular  person,  and  indorsed 
first  by  a  third  person,  such  third  person  has 
been  held  to  be  an  original  maker  of  the  note, 
or  a  guarantor  of  payment  according  to  the 
nature  of  the  transaction  and  the  understand- 
ing of  the  parties.  If  such  indorser  puts  his 
name  on  the  back  of  the  note  at  the  time  it  was 
made,  according  to  a  promise  to  become  orig- 
inally and  directly  responsible,  or  if  he  partici- 
pated in  the  consideration  for  which  the  paper 
was  given,  he  has  been  adjudged  a  joint  maker. 
If  bis  indorsement  was  subsequent  to  the  mak- 
ing of  the  note,  and  he  had  nothing  to  do  with 
the  original  consideration,  but  put  his  name  on 
the  note  to  add  to  the  security,  he  has  been  ad- 
judged a  guarantor.  The  reason  of  these  de- 
cisions appears  to  be  this — the  paper  was  not 
negotiable  mercantile  paper,  and  was  not  with- 
in the  law  merchant,  and  the  person  by  putting 
his  name  on  the  note,  could  not  become  an  in- 
dorser, according  to  mercantile  usage  ;  but  as 
he  put  his  name  to  the  instrument  to  add  to  its 
security,  he  must  be  responsible  in  some  shape 
and,  therefore,  he  must  be  considered  either  as 
"2  Hi*)  maker  or  guarantor,  'according  to  the 
original  intention  of  the  parties.  I  can  perceive 
no  analogy  between  the  cases  last  mentioned 
and  the  one  under  consideration.  The  notes 
in  this  case  are  negotiable  commercial  paper. 
It  is  true  they  are  made  payable  to  Howard  or 
bearer,  but  they  are  the  same  in  effect  as  notes 
payable  to  bearer,  and  the  name  of  Howard 
may  be  disregarded  and  the  notes  passed  by 
mere  delivery.  8  Kent.  Com.,  50,  74.  75,  78. 

There  is  no  legal  difference  between  a  note 
payable  to  bearer  and  one  payable  to  a  partic- 
ular person  or  bearer  ;  neither  need  be  indorsed 
to  make  it  negotiable.  Notes  payable  to  bearer, 
to  a  particular  person  or  bearer,  or  to  a  par- 
ticular person  or  order,  and  indorsed  in  blank, 
all  pans  by  delivery,  and  neither  need  be  in- 
dorsed to  transfer  it  according  to  the  law  mer- 
chant. 

In  thin  cane,  the  plaintiff  disregards  the  char- 
acter of  the  defendant  as  indorser,  by  omitting 
to  aver  demand  on  Coleman  and  notice  of  non- 
payment. The  count  so  far  treats  the  defend- 
ant a*  maker  ;  and  the  only  question  is,  wheth- 
er he  stands  in  that  relation.  The  notes  were 
made  by  Coleman, payable  to  Howard  or  bearer, 
indorsed  by  the  defendant ;  and  Howard  then 
delivered  them  to  the  plaintiff,  who  thus  be- 
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came  the  bearer,  and  entitled  to  sue  Coleman 
as  maker.  In  Brush  v.  Reeves'  Adm'rs,3  Johns. , 
439,  the  payee  of  a  note,  payable  to  bearer,  in- 
dorsed it,  and  it  was  held  that  he  was  liable  as 
indorser,  to  be  charged  in  the  usual  form. 
Bank  of  England  v.  Newman,  1  Ld.  Raym.,442; 
Ecdes  v.  Bollard,  2  M'Cord,  388,  S.  P.  I  do 
perceive  that  this  count  presents  a  case  sub- 
stantially variant  from  those  cited.  In  the 
usual  course  of  declaring,  the  count  would 
have  run  thus:  "Coleman  made  his  notes  pay- 
able to  Howard  or  bearer;  the  defendant  in- 
dorsed the  notes  with  his  proper  name,  and 
Howard  delivered  them  to  the  plaintiff."  The 
legal  interest  in  the  notes  is  thus  transferred  to 
the  plaintiff  by  delivery,  with  the  defendant's 
name  upon  them  as  indorser.  An  indorsement, 
when  the  interest  of  the  note  passes,  and  in- 
deed whether  it  does  or  not,  as  between  the 
original  parlies,  is  in  the  nature  of  a  bill  of  ex- 
change drawn  by  the  indorser  on  the  maker, 
payable  to  the  *holder;  and  in  this  in-  [*2 1 7 
stance,  the  indorsement  might  have  been  filled 
up  by  writing  over  the  defendant's  name,  "pay 
the  contents  to  Erastus  Dean,"  the  plaintiff, 
"or  bearer."  Ecdes  v.  Bollard,  2  McCord,  388; 
Smallwood  v.  Vernon,  1  Str.,  478  ;  BaUmgaUs  v. 
Glosier,  3  East,  481 ;  Van  Staptiorst  v.  Pearce,  4 
Mass. ,  2o8,  262.  It  is  not  material  that  here 
was  no  indorsement  by  the  payee.  That  is  nec- 
essary only  when  the  note  is  payable  to  his  or- 
der. He  may  then  indorse  his  name  in  blank, 
and  give  the  paper  the  same  effect  as  if  it  had 
been  originally  payable  to  bearer.  Suppose 
Howard  had  first  indorsed  these  notes  without 
recourse.  There  can  be  no  pretense  that,  in 
such  case,  the  present  defendant  would  not 
have  stood  as  a  valid  second  indorser,  and  lia- 
ble in  that  capacity  alone.  Yet  such  an  in- 
dorsement by  the  payee  would  have  given  no 
additional  effect  by  way  of  transfer,  or  security 
to  the  plaintiff. 

I  admit  the  question  does  not  stand  clear  of 
difficulty.  Cases  are  cited  for  the  plaintiffs, 
which  hold  that  an  indorsement  may  be  equiva- 
lent to  a  signing  of  the  note,  and  subject  the  ap- 
parent indorser  as  a  real  maker  in  severally,  or, 
which  is  the  same  thing,  in  the  character  of  a 
direct  guarantor  or  absolute  undertaker  as 
surety.  Such  was  Nelson  v. Dubois,  13  Johns., 
175.  But  the  recovery  there  was  restricted  by 
the  opinion  of  the  court  to  the  third  count, 
which  set  forth  a  promise  to  guarantee  the 
maker's  note  in  consideration  of  a  horse  sold 
to  him.  The  proof  offered  was. that  for  the  con- 
sideration staled,  the  defendant  drew  a  note, 
signed  by  the  vendee  of  the  horse,  payable  to 
the  plaintiff  or  bearer,  which  the  defendant  at 
the  same  time  indorsed  in  blank.  The  court 
held  that  the  whole  transaction  amounted  tna 
guaranty  within  the  third  count. untouched  by 
the  Statute  of  Frauds.  The  case  does  not  deny 
that  had  thenote.like  the  one  in  question, been 
payable  to  another,  or  to  bearer  generally,  the 
defendant  would  have  stood  in  the  simple  rela- 
tion of  an  indoiser.  Nay,  had  the  declaration 
omitted  the  special  circumstances,  non  conttat, 
from  the  case,  that  it  might  not  have  averred 
the  making  of  the  note,  the  delivery  of  it  by 
the  plaintiff  to  the  indorser.  and  then  his  in- 
dorsement of  it  to  the  plaintiff,  with  such  a 
•demand  and  notice  as  would  fix  him  [*2  18 
in  the  character  of  a  strictly  commercial  in 
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dorser.  The  counts  charging  a  special  liability 
were  framed  probably  to  obviate  the  omission 
of  a  demand  and  notice.the  necessity  for  which 
would  have  been  otherwise  apparent  from  the 
paper  itself.  The  difference  is  noticed  by  the 
case,  which  admits  that  had  it  not  been  for  the 
peculiar  circumstance  of  the  indorser  making 
the  note  to  procure  credit,  he  could  not  have 
been  treated  as  a  guarantor.  Mr.  J.  Spencer  re- 
fers to  the  previous  case  of  Herrickv.  Carman, 
12  Johns.,  159.  There  the  note  was  payable  to 
Carman  &  Co.  or  order,  and  indorsed  by  the 
defendant.  It  was  delivered  by  him  to  the 
maker,  who  used  it  in  that  form  to  procure  the 
goods  from  Carman  &  Co.  without  the  defend- 
ant's privity.  The  indorsement  was  holden  to 
be  a  nullity;  and  that  a  subsequent  indorsement 
by  the  payees  would  give  it  no  life  in  the  hands 
of  the  indorsee.  Both  cases  concede  that  had 
the  defendant  in  the  last,  been  a  party  to  the 
credit,  he  might  have  been  subjected, not  as  an 
indorser, but  as  a  guarantor, to  pay  the  money 
for  the  goods  to  the  payees.  S.  C.,  10  Johns., 
224.  Had  it  been  so  intended,  the  payees,  by 
their  indorsement, might  have  put  the  note  into 
the  market  as  a  negotiable  instrument;  but  that 
was  not  done.  The  matter  lay,  therefore,  tied  up 
between  the  payees  and  the  indorser,  for  better 
or  for  worse.  If  it  had  been  a  special  guaranty 
arising  on  a  credit,  it  would  have  remained 
there  not  negotiable  :  for  it  was  the  same  as  if 
written  on  a  separate  paper.  A  guaranty  does 
not  partake  of  the  quality  of  the  note  on  which 
it  is  indorsed,  so  as  to  pass  and  vest  the  legal 
interest  in  the  holder,  even  though  the  latter 
should  be  payable  to  bearer,  Lamorieux  v.Hew- 
it,  5  Wend.,  307;  Josselyn  v.  Ames,  3  Mass., 274, 
was  another  instance.  There  the  payee  of  a 
note,  not  negotiable,  indorsed  it  in  considera- 
tion of  the  surrender  of  a  former  note  against 
the  maker;  and  it  was  held,  that  the  plaintiff 
might  write  an  undertaking  to  pay  the  note 
over  the  defendant's  name.  What  undertaking? 
Not  a  negotiable  note,  within  the  Statute  of 
Ann,  but  a  special  contract.  "  For  value  re- 
ceived, I  undertake  to  pay  the  money  within 
2 1 9*]  *mentioned  to  E.  J. ;"  and  such  was  the 
form  of  the  contract  which  the  court  dictated 
to  be  written  over  the  name  indorsed,  as  more 
conformable  to  the  contract  proved  than  the 
one  which  the  plaintiff  had  before  written  of 
his  own  head.  He  derived  power  accordingly 
to  strike  out  his  own.and  substitute  that  of  the 
court.  The  parties  then  agreed  that  the  plaint- 
iff might  take  judgment  for  the  amount  on  his 
own.  The  indorsement  was  a  promissory  note, 
though  not  negotiable,  and  it  might  have  been 
declared  on  as  such  ;  but  the  proof  to  sustain 
the  authority  for  writing  out  a  note,  must,  as 
the  law  seems  to  have  been  then  understood, 
have  shown  the  original  consideration,  and  the 
intent  with  which  the  name  was  indorsed.  Such 
a  contract  was  sanctioned,  and  the  declaration 
proceeded  directly  on  a  joint  and  several  prom- 
issory note,  in  the  subsequent  case  of  White  v. 
Howland,  9  Mass.,  315.  The  plaintiff  loaned 
money  to  Taber.as  a  consideration  for  his  note 
payable  to  the  plaintiff  .indorsed  by  Coggeshall 
and  Howland  in  blank,  who  were  privy  to  the 
loan;  and  an  undertaking  joint  and  several, in 
the  form  prescribed  by  the  court  in  the  previ- 
ous case  of  Josselyn  v.  Ames,vr&s  written  out  by 
the  plaintiff.  The  court  put  the  case,  under  its 
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circumstances.on  the  same  ground  as  if  the  de- 
fendants had  acknowledged  themselves  holden 
as  sureties,  below  the  name  of  the  maker,  like 
the  case  of  Hunt  v.Adams,5  Mass.,  358.  In  the 
latter  form  a  consideration  will  be  intended,  it 
seems,  as  in  the  ordinary  case  of  a  promissory 
note. To  maintain  this  view, the  court  presumed 
that  the  signatures  were  simultaneous. 

Such  are  the  cases  relied  upon  to  sustain  this 
declaration.  I  think  the  utmost  they  establish 
is.that  where  the  defendant  is  privy  to  the  con- 
sideration, and  indorses  a  note  not  negotiable, 
or  at  most  one  payable  to  order.or  to  the  plaint- 
iff or  bearer,  and  not  negotiated,  the  declara- 
tion may  then  charge  the  defendant  directly  as 
the  maker.  This  is  the  extent  of  Herrick  v  Car- 
man and  Nelson  v.Dubois, -which  go  the  furthest. 
None  of  the  cases  can  mean, that  whatever  may 
be  the  consideration,  if  the  defendant  stand  in 
the  ordinary  relation  of  a  commercial  indorser, 
he  is  not  to  be  treated  as  such.  The  distinction 
is  further  illustrated  by  *Ulen  v.  Kit-  [*22O 
tredge,  7  Mass.,  233;  Moiesv.  Bird,  11  Id.,  436, 
and  Campbell  v.  Sutler,  14  Johns,  349.  These 
cases  were  all  identically  the  same  in  their  cir- 
cumstances. The  indorsers  were  charged  on 
blank  indorsements  upon  notes  payable  to  the 
plaintiff  or  order.but  expressly  to  raise  a  credit 
at  the  time  in  favor  of  the  maker.  The  only 
peculiarity  lies  in  the  strong  intendment  from 
very  weak  evidence,  which  the  court  made  in 
Moies  v.  Bird,  to  connect  the  defendant  with 
the  original  consideration.  In  all,  the  plaintiff 
was  allowed  with  his  own  hand  to  write  a  full 
length  note  over  the  name.  The  principle  of  all 
these  cases  is  fully  explained  by  the  late  one  of 
Beckwith  v.  Angett,  6  Conn.,  315, which  pushed 
the  former  authorities  to  a  greater  length  than 
they  would  appear  originally  to  warrant.  On 
a  note  similar  to  those  in  the  last  cited  cases, 7 
and  11  Mass.,  and  14  Johns,  the  defendant  in- 
dorsed his  name  in  blank,  long  after  the  note 
had  been  executed,  as  a  mere  surety,  without 
the  least  privity  with  the  original  considera- 
tion. The  plaintiff  was  allowed  to  write  over 
it,  thus:  "In  consideration  of  further  forbear- 
ance, I  guaranty  the  payment  of  the  within 
note."  This  was  in  itself  a  promissory  note.and 
so  agreed  to  be  within  Allen  v.  Riahtmere,  20 
Johns,  365;  and  that,  therefore,  no  demand  or 
notice  was  necessary.  Peters,/.,  who  delivered 
the  opinion  of  the  court,  said;  "The  undertak- 
ing of  an  indorser  is  always  collateral,  unless 
made  otherwise  by  special  agreement.  But  the 
defendant  was  not  an  indorser,because  he  was 
neither  promisee  nor  indorsee.  His  contract 
was,  therefore,  necessarily  special,  and  what- 
ever the  parties  chose  to  make  it.  Had  it  re- 
mained blank,  it  must  have  been  considered 
prima  facie  a  guaranty  or  nothing.  This  de- 
pended on  the  inducement  and  intention  with 
which  the  defendant  wrote  his  name."  Bristol, 
J.,  said:  "By  the  common  law,  the  holder  of 
a  note  has  authority  to  write  over  the  in 
dorsement  the  real  contract  between  the  par- 
ties." Hosmer,C%.  /.dissented;  but  he  did  not 
deny  the  right  to  fill  up  the  blank  according 
to  the  intent.  He  only  insisted  that  conforma- 
bly to  a  series  of  adjudications  in  Conn.,  the 
intent  to  be  inferred  from  such  a  position  of 
the  indorser's  name  was  *merely  to  [*221 
make  himself  liable  on  the  failure  of  the  prin- 
cipal after  the  holder  had  exercised  due  dili- 
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gence  in  attempting  the  collection.  The  differ- 
ence lay  only  in  the  mode  of  filling  up.  Peters, 
«/.,  had  abundantly  proved  by  authority  the 
doctrine.so  familiar  to  the  mercantile  commu- 
nity, that  notes.bills  or  indorsements  may  thus 
be  written  where  the  intent  is  apparent ;  in- 
deed, that  the  holder  may  put  the  blank  paper 
in  any  form  which  shall  accord  with  the  intent 
of  the  names.either  as  makers.drawers,  payees 
or  indorsers:  We  arrive,  through  the  last  case, 
to  the  plain  and  simple  foundation  into  which 
the  power  of  the  bona  fide  holder  is  resolvable 
— it  is  the  intent  of  the  parties.not  written  out 
in  full, but  evinced.by  the  character  of  the  slip 
on  which  the  name  appears.connected  with  the 
course  of  local  adjudication,  but  subject  to  be 
modified  by  oral  evidence.  The  main  difficulty 
in  maintaining  such  contracts,  arises  out  of  the 
Statute  of  Frauds.  In  England,  an  indorsement 
such  as  we  have  been  considering, would  prob- 
ably be  viewed  as  prima  facie  evidence  of  an 
intent  to  be  made  chargeable  as  second  in- 
dorser,  although  it  stands  the  first  in  chrono- 
logical order;  Bishop  v.  Hayward,  4  T.  R-,470; 
and  see  Herrick  v.  Carman,  and  Id.  v.  Id.,  be- 
fore cited;  and  although  entirely  without  words 
of  negotiability,  it  seems  to  be  well  settled  that 
if  the  payee  indorse  and  deliver  over  a  note  or 
bill,  he  is  entitled  to  all  the  privileges  of  a  first 
indorser  as  between  himself  and  the  indorsee; 
for  the  act  of  indorsing  is  equivalent  to  a  bill 
of  exchange  on  the  maker.  Chit.,  Bills,  218, 
219,8th  Am.  (Springfield,  1836). from  8th  Lond. 
ed.;  Hitt  v.  Lewis.  1  Salk.,  132.  On  the  whole, 
there  is  no  case  requiring  that  upon  the  face  of 
this  declaration  we  should  infer  any  other  than 
an  intent  in  the  defendant  to  stand  as  an  ordi- 
nary indorser.  Why  do  the  cases  stop  short  of 
that?  We  have  seen  that  it  is  because  the  law 
either  cannot  charge  the  defendant  as  indorser, 
or  it  is  because  he  has  entered  into  some  spe- 
cial engagement  incompatible  with  that  char- 
acter. .No  case  goes  further. 

Then  we  are  brought  back  to  the  point  where 
we  started.  These  notes  are  payable  to  bearer. 
2U2*j  The  name  of  *Howard  is  a  mere  cypher. 
Grant  v.  Vaughan,  8  Burr.,  1526.  They  are,  in 
effect,  payable  to  bearer  without  a  name.  Any- 
body who  holds  them  may  sue  upon  them  in 
his  own  name.  What  does  the  second  count  tell 
us?  In  the  first  place,  it  says  that  Hall,  the  de- 
fendant, made  the  notes,  his  own  name  being 
indorsed.  It  was  said  to  be  no  matter  where  the 
name  appears;  and  to  be  sure,  had  the  count 
stopped  there,  the  defect  might  be  said  to  have 
stood  for  a  mere  informality — an  argumenta- 
tive way  of  saying  that  he  subscribed.  It  is  no 
matter  where  the  name  appears,  if  it  was  in- 
tended as  a  subscription.  It  may  be  in  the  be- 
ginning or  in  any  other  place.  Taylor  v.  Dob- 
bin*.  1  Str.,  309;  Elliot  Y.  Cooper,  2  Ld.  Ray  in.. 
1876.  Yet.  in  legal  effect. that  is  a  subscription, 
and  should  be  so  stated  in  the  declaration.  It 
in  a  solecism  in  pleading  to  say  the  maker  in- 
dorsed; and  I  do  not  believe  it  even  good  in 
substance  and  by  way  of  argument,  without  at 
least  averring  that  the  name  was  thus  put  out 
of  its  u.sual  place  with  intent  Unsubscribe.  But 
a*  if  to  make  the  objection  a  more  fatal  one  in 
this  respect,  the  declaration  immediately  goes 
on  to  say  the  name  of  Coleman  wa«  subscribed, 
and  then  it  sets  out  the  notes  tn  hoc  verba,  with 
Coleman's  subscription,  and  adds,  "William  L.  ' 
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Hall;  indorsed."  No  one  can  suppose  this  to 
be  good  pleading.  Not  a  word  is  said  that  Hall, 
the  defendant,  was  privy  to  the  consideration 
on  which  the  plaintiff  received  the  notes;  but 
the  whole  is  left  to  its  effect  under  the  Statute 
of  Ann.  True,  it  is  averred  that  the  notes  were 
so  indorsed  while  in  the  hands  of  Howard,  the 
payee,  and  he  delivered  them  to  the  plaintiff; 
and  it  is  sought  to  make  this  a  parallel  case 
with  a  note  payable  to  Howard  or  bearer,  and 
remaining  with  him.  The  plain  difference  is 
that  such  a  note  is  not  negotiated.  That  was 
the  case  of  Nelson  v.  Dubois,  which  is  mainly 
relied  on.  But  that  case  proves  too  much  for 
the  plaintiff.  It  goes  to  allow  a  special  guar- 
anty, not  negotiable,  as  we  have  seen;  and 
then,  in  that  view,  this  action  must  have  been 
by  Howard,  the  payee,  in  his  own  name.  I 
confess,  that  without  special  circumstances,  I 
can  see  no  great  difficulty  in  the  way  of  charg- 
ing the  defendant  as  indorser,  even  if  this  note 
*still  remained  with  Howard,  and  the  [*223 
action  were  brought  by  him.  As  I  before  sug- 
gested, I  do  not  believe  Nelson  v.  Dubois  op- 
posed to  that.  But  admitting  that  the  indorse- 
ment is  so  far  inchoate, all  difficulty  is  removed 
on  Howard's  delivering  the  notes  to  the  plaint- 
iff. The  parties  become  complete.  Here  is  then, 
as  we  have  seen,  a  maker,  a  payee,  and  an  in- 
dorser, over  whose  name  the  holder  may  write 
a  new  bill  of  exchange.  All  technical  difficul- 
ties are  out  of  the  way.  Howard  was  but  the 
agent  to  deliver  over  the  notes  which  the  de- 
fendant had  indorsed  for  the  benefit  of  whom- 
soever might  become  the  holder;  for  nothing 
is  better  settled  than  that  blank  indorsements 
may  be  filled  up  with  the  same  words  of  ne- 
gotiability contained  in  the  paper  on  which  it 
stands.  Not  only  the  plaintiff,  but  Howard 
might  have  written  a  bill  of  exchange  over  the 
defendant's  name,  payable  to  bearer.  3  Kent, 
Com.,  89,  3d  ed.  Then  no  matter  how  the 
rights  of  the  original  parties  might  be  re- 
strained. The  difficulty  is  gone,  by  a  delivery 
to  the  plaintiff.  He  holds  a  negotiable  note, 
valid  in  his  hands  as  bearer,  against  the  mak- 
er, and  a  bill  of  exchange  of  the  same  nature 
and  equally  valid  against  the  indorser.  It  is 
well  settled,  that  even  though  a  note  may  be 
incapable  of  affording  any  legal  remedy  in  the 
hands  of  the  original  holder,  yet  it  may  become 
available  when  he  transfers  it.  Such  was  the 
case  of  Smitfi  v.  Luther,  5  Cow.,  688,  where  a 
man  made  a  note  for  his  own  firm,  payable  to 
himself  or  order.  This  was,  in  effect,  a  note 
made  by  himself  to  himself  and.  of  course,  he 
could  not  sue;  but  it  was  held  that  his  indorsee 
might  proceed  against  the  whole  firm.  Senator 
Colden,  /•/. .  711,  mentions  a  variety  of  like  in- 
stances as  known  to  the  law  merchant. 

Where  a  man  is  placed  in  the  relation  of  in- 
dorser by  any  concurrence  of  circumstances, 
he  is  entitled  to  all  the  privileges  of  that  char- 
acter. Keelet  v.  Bollard.  2  McCord,  388.  Among 
these,  are  a  demand  and  notice  of  non-payment 
at  the  expiration  of  the  days  of  grace.  That 
not  being  averred  in  the  count  demurred  to,  it 
is.  therefore,  defective;  and judqnunt  miutt  be 
rendrred  for  the  defendant,  with  Untt  to  the 
plaintiff  to  amend  on  ptiyinent  of  eo»t». 

Cltod  In  -l».W««nd..  3tt ;  30  Worn!..  2*1 :  21  Wi-nrt. 
V«i:  n  \Vond..  457:  I  Hill.  K1.2&H:  2  Hill.  W;  3  Hill 
835 ;  5  Driilo.  4HO ;  19  N.  Y.,  229 ;  30  N.  Y ..  74 ;  10  Am 
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Rep..  437: 1  Keyes,  582;  4  Abb.  App.  Dec.,52:.3  Barb., 
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224*]      *BALDWIN  t>.  WEED. 

Action  for  Malicious  Prosecution  —  Probable 
Cause  —  Damages  —  Pleading  —  Partnership  — 
Dissolution  —  Obtaining  Goods  under  False 
Pretenses  —  Forgery  —  Definitions  of. 

In  an  action  for  malicious  prosecution  for  procur- 
ing the  indictment  of  the  plaintiff  for  obtaining 
•roods  by  false  pretenses,  evidence  that  the  plaintiff 
had  been  guilty  of  conduct,  which  to  men  unskilled 
in  the  technical  rules  of  law  would  excite  a  well 
grounded  suspicion  that  a  crime  had  been  commit- 
ted, is  sufficient  to  warrant  a  verdict  for  the  defend- 
ant on  the  ground  of  the  existence  of  probable 
cause  for  criminal  prosecution. 

Thus,  where  a  party  who  had  been  a  member  of  a 
firm,  obtained  goods  from  another  after  the  disso- 
lution of  the  firm,  and  gave  for  the  goods  the  ac- 
countable receipt  of  the  firm,  without  making  any 
representation  whatever,  the  vendor  parting  with 
the  goods  upon  his  previous  knowledge  of  the  exist- 
ence of  the  firm,  and  not  upon  the  assumption  by 
the  purchaser  of  a  character  which  did  not  belong 
To  him,  it  was  held,  that  although  an  indictment  for 
obtaining  goods  by  false  pretenses  did  not  lie,  the 
conduct  of  the  party  was  such  as  to  afford  probable 
cuuse  for  the  prosecution,  and  entitled  the  defend- 
ant to  a  verdict  in  an  action  for  malicious  prosecu- 
tion—and where,  under  such  circumstances,  a  jury 
found  for  the  plaintiff,  the  verdict  was  set  aside  and 
a  new  trial  granted. 

The  omission  of  the  plaintiff  in  consulting  with 
the  district  attorney  previous  to  submitting  the 
case  to  the  grand  jury,  to  state  the  circumstances 
under  which  the  vendor  parted  with  his  goods,  does 
not  destroy  the  defense. 

In  an  action  for  malicious  prosecution,  damages 
for  an  abuse  of  the  process  of  the  law  by  cruel  and 
oppressive  conduct,  are  not  recoverable  unless  a 
count  charging  such  abuse  is  inserted  in  the  decla- 
ration ;  and  such  count,  it  seems,  may  be  joined 
with  a  count  for  malicious  prosecution. 

Citations—  1  T.  R.,  545  ;  2  Wend.,  424  :  1  Wend.,  140; 
2  Russ.,  292  ;  4  Bl.  Com.,  247  :  2  East,  852  ,  2  Leach,  C. 
L..  785  ;  2  R.  S.,  677.  sec.  53  ;  30  Geo.  2,  ch.  24  ;  7  Geo.  4, 
eh.  64  ;  33  Hen.,  8,  ch.  1  ;  3  T.  R.,  98  ;  11  Wend..  557  ; 
Russ.  &  R.,  81,  190;  East,  T.,  1811  ;  2  Russ,  Cr.,  302,  311; 
1  Camp.,  549,  n.\  1  Chit,,  185  ;  6  Bac.,  556,  n.,  tit.  Tres- 
pass ;  2  Saund.  PI.  &  Ev..  515  ;  2  R.  S.,  553,  sec.  16  ;  5 
Johns.,  125. 


was  an  action  for  malicious  prosecu- 
-L  tiou,  tried  at  the  Saratoga  Circuit,  in  May, 
1835,  before  the  Hon.  Esek  Cowen,  then  one 
of  the  Circuit  Judges. 

The  plaintiff  charged  the  defendant  with 
having  maliciously  and  without  probable|cause, 
procured  him  to  be  indicted  for  obtaining 
goods  by  false  pretenses  from  one  James 
Sowden,  on  which  indictment  the  plaintiff  was 
tried  and  acquitted.  It  was  also  stated  in  the 
declaration,  that  the  defendant  had  procured 
the  plaintiff  to  be  arrested  in  Vt.,  on  the  requi- 
sition of  the  Governor  of  this  State,  and  to"  be 
brought  here  for  trial.  On  the  trial  of  this 
cause,  the  following  facts  appeared  :  the  plaint- 
iff ,  the  defendant  and  one  Wood  had  been  part- 
ners in  the  business  of  making  and  vending 
blacking,  and  transacted  such  business  under 
the  name  of  "J.  Wood  &  Co."  In  the  spring  of 
225*]  1833,  the  *partnership  was  dissolved, 
though  it  was  agreed  between  the  parties  that 
the  materials  on  hand  should  be  made  up  and 

NOTE.—  Forgery—  Deflnit  inns  of. 
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vended  by  the  plaintiff,  who  was  also  author- 
ized to  collect  the  debts  due  the  firm.  In  Sep., 
1833,  the  plaintiff  called  upon  James  Sowden 
to  obtain  a  quantity  of  stocks  and  moccasins  to 
sell  on  commission,  with  which  he  was  accord- 
ingly furnished,  and  for  which  he  gave  an  ac- 
countable receipt,  signing  thereto  the  partner- 
ship name  of  J.  Wood  &  Co.,  and  immediately 
afterwards  absconded.  Sowden  testified  that  at 
the  time  of  obtaining  the  goods,  the  plaintiff 
made  no  representation  whatever  as  to  his  be- 
ing a  member  of  the  firm  of  J.  Wood  &  Co., 
and  that  he  let  him  have  the  goods  on  informa- 
tion obtained  from  Wood  about  three  weeks 
previous  to  the  transaction,  that  the  plaintiff 
was  a  member  of  the  firm:  he  further  testified, 
that  previous  to  the  indictment  of  the  plaintiff , 
he  informed  both  Weed  and  Wood  that  he 
would  not  have  parted  with  his  goods  but  for 
the  information  so  received  from  Wood,  that 
the  plaintiff  was  a  member  of  the  firm.  The 
defendant  appeared  as  a  witness  against  the 
plaintiff  before  the  grand  jury,  but  previous 
to  doing  so,  he  had  called  upon  the  district  at- 
torney of  Saratoga,  and  stated  to  him  that  the 
plaintiff  had  obtained  the  goods  from  Sowden 
by  representing  himself  a  partner  of  the  firm 
of  J.  Wood  &  Co.  and  giving  an  accountable 
receipt  in  the  name  of  the  firm;  but  did  not 
mention  that  Sowden  had  stated  that  he  would 
not  have  parted  with  the  goods  but  for  the  in- 
formation derived  from  Wood.  The  district 
attorney  expressed  the  opinion  that  the  plaint- 
iff would  be  convicted  of  an  intent  to  defraud 
Sowden.  The  defendant,  Wood,  and  one  John- 
son appeared  as  witnesses  before  the  grand 
jury,  but  Sowden  was  not  called  before  them 
as  a  witness.  It  was  proved  on  the  trial,  that 
Weed  procured  a  requisition  from  the  Govern- 
or of  this  State  for  the  arrest  of  the  plaintiff  in 
Vt..,  that  he  was  present  at  his  arrest,  and 
when  he  got  him  into  this  State, caused  him  to 
be  fettered  and  manacled  with  irons  and  chains, 
and  to  be  thus  transported  from  Crown  Point  to 
Ballston.  It  also  appeared  that  the  sole  object 
of  the  proceeding  on  the  part  of  Weed  was  to 
secure  two  small  *debts,  amounting  to-  [*226 
gether  to  less  than  $100;  that  the  plaintiff,  to 
obtain  his  liberation  from  prison,  executed  a 
bond  to  the  defendant  for  the  delivery  of  prop- 
erty and  payment  of  money  to  the  amount  of 
$700.  and  the  defendant  then  procured  bail  for 
the  plaintiff,  and  promised  that  he  would  not 
appear  as  a  witness  against  him,  and  would 
use  his  influence  to  have  the  prosecution 
dropped. 

The  judge  charged  the  jury  that  there  was 
no  legal  foundation  for  the  indictment,  as  it 
charged  the  fraud  to  have  been  committed  on 
Sowden,  who  had  not  been  defrauded,  as  all 
the  partners  of  the  firm  were  liable  to  him  ; 
that  he,  however,  thought  the  defendant  ought 
not  to  be  held  responsible  for  not  understand- 
ing the  nice  distinctions  in  the  law  relative  to  the 
dissolutions  of  partnerships  and  the  differences 
between  moral  and  legal  guilt  in  the  obtain- 
ing of  goods  by  false  pretenses;  that  if  the  jury' 
believed  that  the  defendant  had  honestly  stated 
to  the  district  attorney  all  the  facts  of  the  case, 
as  far  as  he  believed  them  to  be  material,  they 
ought  to  find  a  verdict  in  his  favor  ;  that  it 
would  be  for  them  to  inquire  whether,  in  his 
statement  of  the  case  to  the  district  attorney, 
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lie  had  not  willfully  suppressed  the  fact  of 
the  information  which  Sowden  received  from 
Wood,  that  the  plaintiff  was  a  partner.and  the 
iniluence  which  it  necessarily  must  have  had 
upon  the  mind  of  Sowden,  for  the  consequence 
of  such  suppression  might  have  been  the  ad- 
vice of  the  district  attorney  that  an  indictment 
would  He.  which  he  would  not  have  given  had 
all  the  facts  been  stated  to  him.  They  would, 
however,  perceive  that  to  hold  the  defendant 
lesponsible  in  this  view  of  the  question,  they 
must  consider  him  possessing  a  capacity  to 
•draw  legal  distinctions  which  rarely  fall  to  the 
lot  of  common  men,  and  were  not  without  its 
difficulty  with  the  legal  profession  It  was  not 
•enough  that  the  defendant  had  mistaken  the 
law  :  if  he  had  acted  honestly,  he  was  not  ac- 
countable; but  if  in  his  communication  to  the 
district  attorney,  he  had  willfully  misstated  or 
suppressed  material  facts,  knowing  them  to  be 
material,  he  ought  to  be  held  responsible,  and 
such  damages  should  be  awarded  as  they  should 
think  right  in  a  case  where  there  was  mani- 
festly evidence  of  malice  ;  but  he  cautioned 
U27*]  *them  to  lay  out  of  view  the  proof  of 
unreasonable  severity  which  had  been  exer 
•cised  in  the  arrest  and  detention  of  the  plaint- 
iff, for  which  there  could  be  no  recovery  under 
the  declaration  in  the  cause.  The  jury  found 
A  verdict  for  the  plaintiff  for  $500,  which  the 
•defendant  moved  to  set  aside. 

M-.^irx.  J.  Ellsworth  and  S.  Stevens,  for 
the  defendant. 

Mexxr*.  C.  Loveridge  and  R.  Bates,  for 
the  plaintiff. 

By  tfut  (J>wrt,  Nelson.  Ch.  J.  The  material 
•question  here  is,  whether  want  of  probable 
•anise  in  the  criminal  proceedings  against  the 
plaintiff  was  sufficiently  established  on  the  trial 
of  this  cause.  The  leading  principles  involved 
in  actions  for  malicious  arrests  and  prosecu- 
tions have  been  so  often  and  ably  discussed 
both  in  England  and  this  country  that  they 
are  extremely  well  settled.  When  there  is  no 
dispute  as  to  the  facts  relied  on,  the  question 
of  want  of  probable  cause  is  for  the  determina- 
alion  of  the  court;  when  they  are  controverted, 
or  the  preponderance  of  the  testimony  doubtful, 
it  belongs  to  the  jury,  under  proper  advice,  as 
to  the  law.  1  T.  H.,  545  ;  2  Wend..  424.  and 
case-,  cited.  The  want  of  probable  cause  is  the 
essential  ground  of  the  action,  and  must  be 
substantially  and  satisfactorily  proved,  and 
cannot  be  implied.  1  T.  H.,  545;*  1  Wend.,  140. 

It  appears  to  me,  the  main  question  we  have 
supposed  involved  in  this  case,  turned  alto- 
gether upon  another  which  does  not  seem  to 
have*  received  the  consideration  that  it  deserved 
in  the  charge  of  the  learned  judge,  namely: 
whether  there  had  been  a  termination  of  the 
pan nership  concern  between  the  plaintiff  and 
the  tlrm  or  J.  Wood  &  (Jo.,  before  he  gave  the 
accountable  receipt  to  Sowden.  If  there  had 
been,  the  act  of  the  plaintiff  wax  not  only  with 
out  authority  in  respect  to  the  other  members 
of  the  firm,  but  may  have  been  a  forgery  ou 
the  part  of  the  plaintiff.  If  there  had  not  been 
a  termination,  then  there  was  no  pretext  what- 
ever for  the  charge  of  a  criminal  offense.  After 
22M*]  *the  dissolution  of  a  firm,  one  of  the 
partners  has  no  more  right  to  use  the  partner- 
ship name  for  his  own  purposes  than  if  lha 
WKND.  17. 


firm  never  had  existed.  This  is  an  obvious 
proposition.  The  authority  he  possessed  to  use 
it,  grew  out  of  the  partnership  contract ;  with- 
in the  scope  of  it,  one  of  the  members  of  the 
firm  could  bind  the  whole.  On  the  dissolution 
of  the  contract,  the  authority  of  course  ceased. 
|  It  is  true,  until  due  notice  of  the  termination 
i  of  this  joint  interest  and  authority,  third  per- 
sons who  have  innocently  trusted  the  firm, 
honestly  supposing  it  still  continued, and  having 
no  good  reason  for  believing  the  contrary,  are 
not  to  suffer;  and  in  such  a  case,  where  the 
security  of  the  firm  is  given  by  one  even  after 
dissolution,  as  between  the  two  innocent  par- 
ties, the  copartner,  and  the  person  confiding 
in  the  security,  the  former  is  most  in  fault;  he 
should  have  seen  to  it  that  the  proper  notice 
had  been  given  to  the  public  or  individuals  ; 
and  for  this  neglect,  the  firm  is  still  responsible. 
The  authority  of  the  copartners  shall  not  be 
repudiated,  because  it  would  result  in  the  per- 
petration of  a  fraud  upon  third  persons.  But 
this  rule  has  nothing  to  do  with  the  situation 
of  the  parties  in  respect  to  each  other.  It  af- 
fords no  authority  or  even  pretext  of  authority, 
for  the  conduct  of  the  one  who  thus  pledges 
the  security  of  the  firm  after  dissolution.  As 
to  him,  there  is  no  firm,  and  no  authority ; 
there  is  not,  as  to  third  persons  privy  to  it, 
much  less  can  there  be  as  to  the  members  them- 
selves. 

Now,  from  the  foregoing  view,  the  question 
arises  out  of  the  statute  against  obtaining  goods 
under  false  pretenses,  which  was  much  dis- 
cussed upon  the  argument,  and  by  the  learned 
judge  in  his  charge;  and  the  particular  circum- 
stance, namely:  whether  the  defendant  will- 
fully withheld  from  the  district  attorney  the 
fact  that  Sowden  had  previously  made  known 
to  him  that  he  did  not  trust  the  goods  to  the 
plaintiff  upon  the  representation  made  by  him 
that  he  was  a  member  of  the  firm,  but  upon 
previous  information  derived  from  Wood. and 
upon  which  particular  circumstance  the  judge 
put  the  case  mainly  to  the  jury,  if  important  at 
all,  was  certainly  not  controlling.  Because, 
the  facts  disclosed  to  the  district  attorney, 
whether  those  supposed  to  *be  sup-  [*12i2S> 
pressed  existed  or  not.  fairly  presented  a  well 
grounded  suspicion  of  the  perpetration  of  a 
crime  by  the  plaintiff,  if  a  dissolution  had  in 
fact  taken  place.  The  circumstance  that  the 
law  officer  advised  an  indictment  for  a  partic- 
ular offense,  and  the  grand  jury  found  accord- 
ingly where  the  suppressed  facts  became  mate- 
rial,and  induced  an  acquittal, should  notoperate 
to  the  prejudice  of  the  prosecutor.  The  advice 
could  be  of  no  importance,  if  the  facts  in  truth 
afforded  a  reasonable  ground  of  suspicion  of  a 
crime;  the  delendant  might  rely  upon  them  for 
his  justification;  hn  had  a  right,  and  as  a  good 
citizen,  was  bound  in  duty  to  go  before  the 
grand  jury  and  disclose  the  facts  upon  his  own 
responsibility;  and  if  an  acquittal  followed  for  a 
defect  in  the  indictment,  or  a  misconception  of 
the  nature  of  the  offense,  ti  different  one  being 
charged  from  what  the  testimony  warranted.it 
afforded  no  test  of  the  innoconce  of  the  pris- 
oner, or  want  of  probable  cause  for  the  coin- 
plaint.  He  may  still  be  guilty  of  the  crime  im- 
puted to  him. 

Forgery  is  "  the  fraudulent  making  or  alter- 
ation of  a  writing  to  the  prejudice  of  another 
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man's  right; "  or,  in  other  words,  "  a  false 
making,  a  making  malo  animo,  of  a  written  in- 
strument for  the  purpose  of  fraud  and  deceit." 
2  Russ.,  292  ;  4  Bl.  Com.,  247  ;  2  East,  852  :  2 
Leach,  C.  L.,  785.  Now,  there  can  be  no  doubt 
if  the  plaintiff,  never  having  been  a  member  of 
the  firm  of  J.  Wood  &  Co.,  had  signed  the  part- 
nership name  to  the  accountable  receipt,  the 
act  would  have  been  a  forgery — the  fraudulent 
intent  would  have  been  implied,  unless  rebut- 
ted. In  this  case,  the  defense  to  an  indictment 
for  forgery  must  have  been  placed  upon  the 
authority  to  use  the  name  of  the  firm  (this  is 
frequently  resorted  to  in  cases  of  forgery);  the 
plaintiff,  in  the  first  instance,  might  have  made 
out  the  defense  by  proving  the  previous  exist- 
ence of  a  partnership  ;  but  this  would  not  be 
conclusive.  The  fact  of  partnership  at  the  time 
might  be  disputed,  and  contradicted  :  and  if 
the  jury  should  have  been  satisfied  that  it  had 
been  dissolved  by  voluntary  consent,  he  must 
have  been  in  great  peril  of  conviction.  There 
would  have  been  an  end  of  the  authority  ;  he 
would  then  stand  on  the  footing  of  one  who 
never  had  belonged  to  the  firm. 
23O*]  *As  to  the  offense  of  obtaining  goods 
by  false  pretenses:  By  the  2  R.  S.,  677,  sec.  53, 
every  person  who,  with  intent  to  cheat  or  de- 
fraud another,  shall  designedly  by  color  of  any 
false  token  in  writing,or  by  any  other  false  pre- 
tense, etc.,  obtain  from  any  person  any  money, 
personal  property,  or  valuable  thing,  upon  con 
viction,  etc.  The  old  statute  was  as  follows: 
"  Every  person  who  shall  knowingly  and  de- 
signedly, by  false  pretense,  obtain  from  any 
other  person  any  money,  goods,  etc.,  with  in- 
tent to  cheat  or  defraud  any  person,"  etc.  The 
30  Geo.  II.,  ch.  24,  and  also  the  7  Qeo.  IV., 
ch.  64,  provide  that  all  persons  knowingly.etc., 
who  by  false  pretenses,  should  obtain  from 
any  person  goods,  etc.,  "with  intent  to  cheat 
or  defraud  any  person  or  persons  of  the  same," 
that  is,  of  the  goods,  etc. ,  so  obtained  by  the 
falsehood  and  deception.  The  object  of  the 
English  statutes  (and  ours  were  taken  from 
them)  was  to  protect  persons  from  being  de- 
frauded of  their  money  or  goods,  by  the  use  of 
false  tokens  or  pretenses,  which  were  frequently 
used  to  induce  the  weak  and  unsuspecting  to 
part  with  them  without  an  adequate  consider- 
ation. The  person  from  whom  the  goods  are 
obtained  must  be  imposed  upon  by  the  false 
means  to  constitute  the  offense.  Ld.  Kenyon 
observed  in  Young  v.  King,  3  T.  R.,  98,  that 
the  Statute  of  33  Hen.  VIII.,  ch.  1,  required  a 
false  seal  or  token  to  be  used  to  bring  the  per- 
son imposed  upon  into  the  confidence  of  the 
other;  but  that  being  found  to  be  insufficient, 
the  Statute  of  30  Geo.  II.,  ch.  24,  introduces 
another  offense,  describing  it  in  terms  extremely 
general.  Ashurst,  J.,  in  the  same  case  re- 
marked, that  the  Statute  30  Geo.  II.,  created 
an  offense  which  did  not  exist  before,  etc.  The 
Legislature  saw  that  all  men  were  not  equally 
provident,  and  this  statute  was  passed  to  pro- 
tect the  weaker  part  of  mankind.  The  mate- 
riality of  the  pretenses  which  are  laid  in  the 
indictment,  and  the  necessity. of  proving  on 
the  trial  that  they  influenced  the  mind  of  the 
person  to  part  with  his  property,  clearly  show 
that  he  must  be  defrauded,  to  bring  the  case 
within  the  statute.  11  Wend.,  557;  Russ.  &  R., 
190;  Rex  v.  Hill,  East,  T.,  1811,  Bayley,  «/.;  2 
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Russ.  Or.,  811.  The  testimony  *of  Sow-  [*231 
den,  therefore,  necessarily  produces  an  acquit- 
tal on  the  indictment  found  against  the  plaint- 
iff. Though,  if  he  had  hot  supposed  himself 
secure  in  the  liability  of  the  firm  for  the  gooda 
obtained  by  the  plaintiff,  he  would  probably 
have  not  found  much  difficulty  in  giving  a  di- 
rection to  the  prosecution  that  would  have  re- 
sulted in  a  conviction.  The  goods  were  ob- 
tained on  the  strength  of  the  partnership  name; 
but  Sowden  having,  as  he  supposed,  a  previ- 
ous knowledge  of  the  existence  of  the  firm, 
from  Wood,  another  partner,  did  not  ask  nor 
did  the  plaintiff  make  any  representations  on 
the  subject,  but  simply  signed  the  accountable 
receipt  in  the  partnership  name.  It  could  not 
be  said,  therefore,  that  Sowden  was  defrauded 
by  false  pretenses,  within  the  meaning  of  the 
statute;  there  must  be  some  affirmative  act  in- 
ducing the  confidence  of  the  person  defrauded. 
But  though  the  plaintiff  was  not  legally 
guilty  of  the  offense  charged,  he  was  morally 
guilty;  he  suppressed  the  truth  when  the  goods 
were  delivered,  and  asserted  a  falsehood  after- 
wards, by  means  of  which  he  obtained  them. 
We  have  the  testimony  of  Sowden  that  he 
would  not  have  trusted  them  to  the  individual 
responsibility  of  the  plaintiff,  and  they  were, 
therefore,  procured  by  the  concealment  of  the 
fact  that  the  partnership  had  been  dissolved; 
and  it  is  more  than  probable  if  he  had  signed 
the  receipt  in  his  own  name,  the  goods  would 
have  been  withheld  till  the  partnership  secu- 
rity had  been  formally  given,  notwithstanding 
the  previous  information  of  Wood.  IhStary'» 
case,  2  Russ.  Cr.,  302;  Russ.  &R.,  81,  the  pris- 
oner made  no  other  representations  to  obtain 
the  money  on  the  order  than  to  write  his  own 
name  on  the  back  of  it.  The  judge  at  the  trial 
advised  a  conviction,  if  the  jury  believed  from 
his  conduct  he  fraudulently  assumed  a  char 
acter  which  did  not  belong  to  him,  although  he 
had  made  no  false  assertions.  He  had  received 
out  of  the  posloffice  by  mistake  a  letter  di- 
rected to  a  person  of  the  name  of  Storer,  and 
which  contained  an  order  for  one  pound  on  the 
postmaster.  On  presenting  it  for  payment  he 
was  told  he  must  write  his  name  on  the  back 
of  it,  which  he  did,  and  received  the  money. 
*A11  the  judges  were  afterwards  con-  [*232 
suited  in  the  case,  and  they  held  the  prisoner 
properly  convicted  of  obtaining  the  money  by 
a  false  pretense,  because,  by  presenting  the  or- 
der for  payment  and  signing  it  at  the  postoffice, 
he  represented  himself  as  the  person  named  in 
the  order.  Now,  in  the  case  under  considera- 
tion, if  the  plaintiff  had  assigned  and  offered 
the  partnership  security  as  an  inducement  to 
Sowden  to  trust  the  goods  to  him  without  any 
other  representations.and  had  received  them  ac- 
cordingly upon  the  above  authority,  he  would 
have  been  guilty.  They  would  have  been  ob- 
tained by  the  false  pretense  that  he  was  a  part- 
ner, and  authorized  to  pledge  the  security  of 
the  firm ;  or  if  not  a  partner,  that  he  had  au- 
thority to  pledge  it.  In  addition,  therefore,  to 
the  clear  moral  guilt  of  the  prisoner — the  pro- 
curement of  the  goods  by  actual  legal  fraud — 
the  distinction  upon  which  the  case  is  taken 
out  of  the  statute  is  extremely  nice  and  would 
not  readily,  if  at  all,  occur  to  one  unpracticed 
in  the  law.  Not  that  there  was  no  attempt  to 
commit  the  offense  by  the  plaintiff — for  that 
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•was  clearly  undertaken — but  that  it  so  hap- 
pened, the  "person  upon  whom  the  attempt  was 
made  having  a  previous  knowledge  of  the  false 
fact  or  pretense  was  not,  therefore,  influenced 
by  it  when  used  by  the  prisoner;  or  rather,  he 
assumed  a  fact  to  be  true,  by  means  of  this  pre- 
vious knowledge,  which  the  prisoner  knew  to 
be  false,  and  the  falsehood  of  which  he  intend- 
ed to  communicate,  and  did  so,  by  signing  the 
receipt  in  the  partnership  name.  As  the  false 
pretense  was  not,  however,  necessary  under 
the  circumstances,  it  did  not  have  the  effect  re- 
quired by  the  statute  and,  therefore,  the  of- 
fense was  not  technically  committed.  The 
party  acted  upon  his  previous  knowledge  and 
not  upon  the  representations  or  conduct  of  the 
plaintiff. 

Upon  this  view  of  the  case,  I  confess  I  am  nn- 
able  to  say  there  was  a  want  of  probable  cause, 
assuming  all  the  facts  to  have  been  known  to 
the  prosecutor,  which  were  disclosed  upon  the 
trial.  Here  is  moral  guilt  enough,  and  an  ex- 
emption from  legal  guilt  only  upon  a  very  nice 
and  accurate  discrimination  of  the  facts  and 
the  law — such  as  cannot  be  expected  or  re- 
quired of  a  layman.  I  cannot  say  there  was 
233*]  *no  reasonable  foundation  for  the  pros- 
ecution. The  goods  were  obtained  by  the  false 
representation  and  conduct  of  the  plaintiff  by 
a  suppression  of  the  truth  and,  therefore,  not 
exactly  within  the  statute,  but  so  near  to  it  that 
there  existed  a  reasonable  and  well  grounded 
suspicion  of  guilt;  and  the  prisoner  might  bet- 
ter congratulate  himself  upon  the  good  fortune 
of  his  escape  from  conviction  of  the  crime, 
through  the  technicalities  of  the  law,  than  to 
endeavor  to  realize  a  profit  on  the  supposition 
the  prosecution  was  commenced  and  conduct- 
ed without  reasonable  foundation.  The  case 
of  Rex  v.  Stralton,  1  Camp.,  549,  n.,  before  Ld. 
Ellenborough,  contains  a  principle  quite  ap- 
plicable to  this  case.  That  was  an  indictment 
for  a  conspiracy  for  an  alleged  malicious  pros- 
ecution of  another  under  this  statute.  Ld.  E. 
directed  an  acquittal  on  the  ground  that  the 
act  for  which  the  party  had  been  indicted  came 
MI  near  obtaining  money  upon  false  pretenses 
that  the  prosecution  could  not  be  considered  as 
being  without  any  reasonable  or  probable  cause; 
and  consequently,  the  ground  of  the  conspira- 
cy failed. 

But  while  I  am  of  opinion  this  action  for  a 
malicious  prosecution  cannot  be  maintained 
upon  the  safe  and  established  principles  which 
govern  it,  I  shouid  regret  if  the  defendant 
should  escape  without  proper  responsibility  for 
the  cruel,  unnecessary  and  oppressive  manner 
in  which  he  caused  the  execution  of  the  war- 
rant of  the  Governor  of  Vt.  This  feature  in  the 
case  has.  undoubtedly,  imparted  much  of  the 
importance  that  has  been  justly  attached  to  the 
suit;  for  without  it,  I  cannot  think  an  action 
for  a  malicious  prosecution  would  have  been 
thought  of.  An  action  for  trespass,  assault  and 
false  imprisonment  should  have  been  brought, 
and  was  the  appropriate  remedy  for  the  excess 
of  authority  and  abuse  of  the  process.  1  Chit., 
186;  6  Bac.,  556.  n.,  tit.  Trespass;  2  Saund. 
PI.  &  Kv  .  515.  If  any  doubt  has  heretofore 
existed  whether  case  might  not  also  be  sus- 
tained, it  ia.  1  apprehend,  removed  by  the  Re- 
vised Statute*.  2  R.  8..  558.  sec.  10.  The  case 
of  Roger*  v.  Breutier,  5  Johns.,  125,  seems  also 
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an  authority  independently  of  the  Revised 
Statutes.  The  declaration  should  have  con- 
tained *a  count  for  the  abuse  of  the  [*234 
process.and  which  would  have  reached  this  par- 
ticular objectionable  conduct  of  the  defendant, 
so  highly  outrageous  and  indefensible.  The 
court  would  probaby  yet  permit  a  count  to  be 
added  covering  this  ground  of  action. 

On  the  whole,  I  am  of  opinion  that  a  new 
trial  should  be  granted;  the  costs  to  abide  the 
event. 

Mr.  Justice  Cowen  concurred. 

Mr.  Justice  Bronson.  The  judge  charged 
the  jury  very  much  at  large  ;  and  although 
some  or  his  remarks,  when  taken  separately, 
may  not  be  entirely  accurate,  yet,  looking  at 
the  whole  charge,  it  was,  I  think,  sufficiently 
favorable  to  the  defendant.  Believing  that  the 
jury  were  not  misled  by  the  remarks  of  the 
judge,  I  am  unable  to  concur  in  the  order  for 
a  new  trial. 

Whereupon  the  court  ordered  a  new  trial,  the 
costs  to  abide  the  event. 

Cited  in-6  N.  Y.,  387;  63  N.  Y.,  17;  6  Barb.,  87 :  35 
How.  Pr.,  345;  9  Abb.  Pr.,  98:  5  Rob.,  441;  2  Hilt., 
494  ;  40  Ind.,  30. 


LANGDON 
•  ,  v. 

THE  FIRE  DEPARTMENT  OF  THE  CITY 
OF  NEW  YORK. 

Action  for  Forfeiture  under  Penal  Statute— Stat- 
ute— Limitation  to  One  Year — Construction  of 
— Buildings  Erected  without  Fire  or  Party 
Walls —  What  are  Separate  Buildings — Penal- 
ties. 

The  statute  requiring  an  action  for  a  forfeiture 
upon  a  penal  statute  to  be  brought  within  one  year 
after  the  offense  committed,  where  the  benefit  and 
suit  is  given  to  any  person  who  shall  prosecute  for 
the  same,  does  not  apply  when  the  penalty  is  given 
to  a  particular  person  or  corporation;  and  it  was  ac- 
cordingly held  in  this  case,  that  the  fire  department 
of  the  City  of  N.  Y.  were  not  bound  to  bring  their 
action  within  one  year  for  the  recovery  of  penalties 
for  the  erection  of  buildings  without  fire  or  party- 
walls. 

When  a  pile  of  buildings  is  erected,  separated  by 
division  wiills.  and  apparently  intended  for  different 
tenants,  the  portions  thus  separated  will,  within  the 
meaning  of  this  statute,  be  considered  separate  and 
distinct  buildings,  although  one  continuous  roof  ex- 
tends over  the  whole;  and  the  owner  who  neglects 
to  erect  fire-walls,  will  be  subject  to  as  many  jH-nal- 
ties  as  there  are  buildings. 

The  offense  is  complete,  and  the  penalty  attaches 
in  cases  of  this  kind,  when  the  walla  and  roofs  of  the 
buildings  are  finished  and  left  without  erecting  fire 
or  party-walls,  although  the  buildings  are  not  BO  far 
completed  as  to  be  rendered  suitable  for  occupa- 
tion. 

Citations- 10  Wend..  28fi ;  Laws.  1815,  p.  158,  eeca.  3, 
4:  Laws,  1819,  p.  5,  ch.  6;  1  11.  L.,  186.  arc.  8;  20 
Johns.  472. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  flre  department,  in  .Inn.. 
1829.  commenced  an  action  *against  1*235 
the  defendant  In  the  Superior  Court  of  the  City 
of  N.  Y..  and  claimed  to  recover  four  penalties 
of  $400  each,  for  the  erection  of  four  buildings 
within  the  fire  limits  of  the  rity  without  partv 
or  fire-walls,  rising  six  Inches  above  the  roofs 
of  the  buildings  contrary  to  the  statute,  etc. 
On  the  trial  it  was  proved,  tlmt  in  the  autumn 
of  1827,  the  defendant,  as  owner,  commenced 
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building  four  houses  in  Hudson  St. ;  they  were 
inclosed  and  roofs  put  upon  them,  but  no  par- 
ty-walls were  erected.  The  evidence  was  contra- 
dictory as  to  the  time  when  the  buildings  were 
completed;  one  witness  stated  them  to  have 
been  completed  in  Dec.. 1827,  and  another,  that 
they  were  not  completed  until  Mar. .  1828.  It 
•was  proved  that  the  buildings  were  covered  by 
one  continued  roof,  that  at  one  end  thereof, 
there  was  a  fire-wall  extending  above  the  roof, 
but  that  the  division  walls  did  not  go  up  high- 
er than  the  roof.  The  counsel  for  the  defend- 
ant insisted  that  his  client  had  not  erected  four 
buildings;  that  the  whole  of  the  erection  be- 
ing covered  by  one  continued  roof  constituted 
but  one  building,  and  that  therefore  he  could 
not  be  required  to  put  up  party-walls.  He  also 
insisted  that  the  action  could  not  be  sustained, 
because  it  was  not  brought  within  one  year 
after  the  offense  committed.  The  presiding 
judge  submitted  the  question  to  the  jury  to  de- 
termine whether  the  building  erected  by  the 
defendant  constituted  one  entire  building,  or 
four  distinct  buildings,  and  instructed  them 
that  the  plaintiffs  were  entitled  to  recover,  not- 
withstanding that  the  building  or  buildings 
might  have  been  completed  and  finished  more 
than  one  year  before  the  commencement  of  the 
suit.  The  defendant  excepted  to  the  charge  of 
the  judge.  The  jury  found  for  the  plaintiffs 
for  $1,600  debt;  on  which  judgment  was  ren*- 
dered.  The  defendant  sued  out  a  writ  of  error. 
Mr.  J.  M.  Bixby,  for  the  plaintiff  in  error, 
insisted  that  the  plaintiffs  below  were  entitled 
to  recover  but  one  penalty  of  $400;  that  they 
had  failed  to  prove  themselves  a  corporation, 
and  that  the  action  was  barred  by  the  Statute 
of  Limitations.  1  R.  L.,  186,  sec.  6. 
236*]  *Mr.  H.  Ketchum,  for  the  defend- 
ants in  error. 

By  the  Court,  Bronson.  J.  The  question 
whether  there  was  only  one,  or  whether  there 
were  four  distinct  buildings,  was  properly  left 
1o  the  jury.  They  found  against  the  defend- 
ant, and  whether  that  finding  was  either  right 
or  wrong,  cannot  be  made  a  question  on  a  writ 
of  error. 

The  objection  that  the  plaintiffs  did  not 
prove  themselves  a  corporation,  was  not  taken 
on  the  trial.  Had  it  been,  they  would  prob- 
ably have  produced  the  statute,  as  was  done  in 
the  case  against  Kip,  10  Wend.,  266.  The  par- 
ty cannot  make  questions  on  a  writ  of  error, 
which  might  have  been  answered  if  presented 
at  the  proper  time. 

The  declaration  states  all  the  necessary  facts 
to  prove  four  several  offenses  against  the  pro- 
visions of  the  statute.  L.  1815,  p.  158,  sees.  3, 
4;  L.  1819,  p.  5,  ch.  6.  There  can  be  no  doubt 
that  the  plaintiffs  might  recover  four  penalties, 
if  the  defendant  had  in  fact  erected  four  dis- 
tinct buildings,  contrary  to  the  statute;  and 
that  matter  has  been  found  against  him  by  the 
verdict. 

The  only  remaining  objection  that  is  now  re- 
lied on,  is,  that  the  action  was  barred  by  the 
Statute  of  Limitations — not  having  been  com- 
menced within  one  year  after  the  buildings 
were  completed.  1  R.  L.,  186,  sec.  6.  The 
substance  of  the  provision,  so  far  as  it  bears  on 
this  question,  is,  that  actions  for  any  forfeit- 
ure upon  any  penal  statute,  the  benefit  and  suit 
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whereof  is  or  shall  be  by  the  statute  limited  or 
given  to  any  person  who  shall  prosecute  for  the 
same,  shall  be  brought  by  any  person  who  may 
lawfully  pursue  for  the  same,  within  one  year 
next  after  the  offense  committed.  By  the  Act 
of  1815,  the  penalty  for  building  contrary  to 
that  statute,  was  to  be  recovered  by  the  treas- 
urer or  chamberlain  of  the  city,  for  the  use  of 
the  poor  thereof;  and  when  recovered,  was  to 
be  appropriated  by  the  Common  Council,  in 
manner  aforesaid.  Sec.  4.  The  Act  of  1819 
provides  that  these  penalties  may  be  recovered 
by  the  fire  department  of  the  City  of  N.  Y., 
for  their  own  use.  This  is  not  the  case  of  a 
penalty  given  to  any  person  who  shall  prose- 
cute for  the  same;  but  the  penalty  is  given  to  a 
particular  corporation — *no  one  else  [*237 
having  a  right  to  sue.  Construing  the  statute 
as  strictly  as  was  done  in  WUcox  v.  Fitch,  20 
Johns.,  472,  it  is  impossible  to  say  that  the  ac- 
tion was  barred.  The  ground  would  be  more 
plausible  should  it  be  said  that  this  case  came 
within  a  subsequent  clause  of  the  statute,  which 
provides  for  actions  brought  by  the  party  ag- 
grieved; but  that  would  not  answer  the  defend- 
ant's purpose,  for  the  limitation  under  that 
clause  is  not  one  but  three  years. 

Judgment  affirmed.* 

Cited  iii— 47  Barb.,  527. 

1.— The  same  question,  whether  the  limitation  of 
one  year  applies  to  a  case  of  this  kind,  arose  in  the 
case  of  The  same  plaintiff  v.  Ross,  removed  into  this 
court  by  writ  of  error  from  the  Superior  Court  of 
N.  Y.,  and  decided  in  May  Term,  1832.  The  Superior 
Court  in  that  case  held,  that  the  offense  was  com- 
plete and  the  penalty  attached  when  the  walls  and 
roof  were  finished  and  coping1  put  on,  and  no  tire  or 
party-walls  erected,  although  the  building  were 
not  rendered  fit  for  occupation  until  afterwards ; 
but  that  as  the  suit  was  not  commenced  within  a 
year  from  that  time,  it  was  barred  by  the  statute. 
This  court  concurred  in  opinion  with  the  Superior 
Court,  that  the  penalty  attached  when  the  walls  and 
roof  were  completed  and  coping  put  on :  that  the 
mischief  which  it  was  the  object  of  the  Act  to  rem- 
edy or  guard  against,  would  then  occur,  viz.:  the 
danger  of  the  spreading  of  fire,  but  different  in  opin- 
ion as  to  the  application  of  the  statute:  holding  that 
the  limitation  of  one  year  did  not  apply,  and  they 
accordingly  reversed  the  judgment  of  the  Superior 
Court  which  had  been  rendered  in  favor  of  the  de- 
fendant. 


*CLUTE  &  BAILEY  «.  SMALL.  [*238 

Alteration  of  Notes — Correction  of  Mistake — Ev- 
idence— Contents  of  Lost  Letter — Admissibility 
of- 

Where  a  debtor  certifies  a  balance  as  owing  by 
him,  and  then  draws  a  note  stating  the  amount  in 
the  margin  in  figures,  but  in  the  body  inserting  an 
amount  a  few  dollars  less  than  the  true  sum,  as  $300 
instead  of  $334,  it  seems  that  the  creditor  may,  with- 
out any  express  authority,  insert  the  words  omitted, 
and  make  the  note  to  conform  to  the  original  in- 
tent. 

At  all  events,  upon  such  evidence,  he  is  entitled 
to  recover  upon  tne  common  count  of  insimul  com- 
putasset. 

The  contents  of  a  letter  which  is  lost,  containing 
a  memorandum  of  an  admission,  cannot  be  used  as 
evidence  where  the  writer  of  the  letter  is  only  able 
to  say  that  what  he  wrote  was,  undoubtedly,  con- 
formable to  the  fact,  and  at  the  same  time  acknowl- 

NOTE,— Negotiable  paper —1.  Alterations— Effect 
of.  See  Woodworth  v.Bank  of  America,  19  Johns.. 
291,  note;  Nazro  v.  Fuller,  24  Wend..  374,  note. 

2.  Right  of  holder  to  fill  blanks.  See  Boyd  v.Broth- 
erson,  10  Wend.,  93,  note;  Mitchell  v.  Culver,  7  Cow., 
336,  note;  Norris  v.  Badger,  6  Cow.,  449,  note. 
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edges  that  he  has  no  recollection  of  the  contents  of 
the  letter,  except  that  it  contained  a  proposition  of 
settlement. 

Citations— 2  Mann.  &  R.,  5.  7 :  2  Nott  &  McC.,  334 ; 
Peck,  108,  109, 118;  10  Wend.,  93;  6  Maule&  S.,  142; 
Ryl.  &  M.  N.  P..  37 ;  Chit.  Bills,  ed.  1836. 208.  207.  212 ; 
3  Esp.,  246 ;  6  Mass.,  522 ;  2  Ad.  &  El.,  628 ;  12  Wend., 
173. 

rpHE  declaration  in  this  case  was  on  a  prom- 
JL  issory  note  ;  it  also  contained  a  count  for 
goods  sold,  the  common  money  counts,  and  an 
account  stated.  The  defendant  pleaded  the 
general  issue.  The  cause  was  heard  before  ref- 
erees, who  made  a  special  report.  On  the  hear- 
ing, the  note  declared  on  was  produced,  and 
the  signature  of  the  defendant  proved.  It  was 
in  this  form  :  "$334.  Herkimer,  March  14, 
1833.  Six  months  after  date,  I  promise  to  pay 
to  the  order  of  Messrs.  Clute  &  Bailey,  at  the 
Mohawk  Bank,  three  hundred  and  thirty-four 
dollars,  value  received.  William  Small.  The 
defendant  objected  to  its  being  read  in  evi- 
dence, alleging  that  it  had  been  altered  in  a  ma- 
terial part  after  he  had  signed  it.  It  was  then 
proved  that  the  whole  of  the  note,  except  the 
words  "and  thirty-four,"  was  in  the  handwrit 
ing  of  the  defendant,  and  that  those  words 
were  in  the  handwriting  of  Clute,  one  of  the 
plaintiffs.  The  insertion  of  the  words  "and 
thirty-four"  was  thus  explained  :  the  plaintiffs 
produced  an  account  of  merchandise  furnished 
by  them  to  the  defendant,  which  Clute  took 
for  the  purpose  of  calling  on  the  defendant 
for  a  settlement,  and  which  he  afterwards 
brought  back,  together  with  the  note  in  ques- 
tion. On  the  account  was  a  statement  in  the 
handwriting  of  the  defendant,  showing  a  bal- 
ance against  him  of  $333.21.  It  was  also  proved, 
that  Mar.,  19,  1833,  the  plaintiffs,  by  their 
clerk,  wrote  a  letter  to  the  defendant  in  these 
words  :  "We  have  just  observed  that  the  note 
Utfl)*]  you  gave  *ourMr.  Clute  for  $334  is  so 
expressed  in  figures,  but  is  written  for  only 
three  hundred  dollars  ;  the  thirty-four  being 
omitted.  Please  send  usyour  permission  to  insert 
the  words  deficient."  This  letter  was  produced 
by  the  defendant  on  the  hearing  ;  no  answer 
was  returned  to  it  when  it  was  written,  nor 
was  any  answer  returned  to  a  second  letter  of 
the  plaintiffs,  of  the  same  import.  The  plaint- 
iffs further  proved  by  their  attorneys,  that  they 
sent  copies  of  the  declaration  in  this  cause  to  a 
deputy-sheriff  to  serve  on  the  defendant  at  the 
commencement  of  the  suit ;  that  the  deputy  re- 
turned to  them  one  of  the  copies  with  a  certifl 
cate  of  service  indorsed  thereon,  and  that  in 
the  letter  inclosingsuch  copy,  the  deputy  wrote 
that  the  defendant  said  he  would  pay  the  plaint- 
iff's demand,  but  no  more  than  f  5  costs.  The 
letter  was  not  produced,  the  attorneys  proving 
it  to  be  lost.  The  deputy -sheriff  testified  that 
at  the  time  of  the  service  of  the  declaration, 
which  was  Nov.  27,  1888.  the  defendant  made 
pome  offer  of  settlement,  but  he  did  not  recol- 
lect what  it  was  ;  nor  did  he  recollect  the  con- 
tents of  the  letter  written  by  him,  but  thought 
it  probable  that  it  contained  the  proposition 
made  by  the  defendant,  who  directed  him  to 
make  some  proposition  to  the  plaintiffs,  and 
what  he  wrote  to  the  plaintiffs'  attorneys,  was. 
undoubtedly,  as  directed  by  the  defendant. 
The  proof  of  the  contents  of  the  letter  was  ob- 
jected  to.  It  waa  further  proved,  that  in  the 
autumn  of  1888,  after  the  declaration  was  re- 
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ceived  by  the  deputy-sheriff,  but  before  its  serv- 
ice, the  defendant  directed  a  third  person  to 
call  upon  the  plaintiffs  and  pay  a  note  of  $300 
and  upwards  which  they  held  against  him,  but 
to  pay  no  costs.  He  called  accordingly  and 
offered  to  pay  the  note,  but  being  directed  by 
the  plaintiffs'  clerk  to  call  upon  the  attorneys, 
and  having  no  instructions  to  pay  costs,  he  did 
not  call  upon  them.  Upon  this  evidence  the 
cause  was  submitted  to  the  referees;  the  coun- 
sel for  the  defendant  insisting,  1.  That  the  note 
was  void  on  account  of  the  alteration  ;  and  2. 
That  the  plaintiffs  were  not  entitled  to  recover 
under  the  common  counts.  The  referees  made 
a  report  in  favor  of  *the  plaintiffs  for  [*24O 
the  full  amount  of  the  note  and  the  interest 
thereof.  The  defendant  moved  to  set  aside  the 
report. 

Messrs.  T.  Jenkins  and  J.  A.  Spencer, 
for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  The  testimony  in 
reference  to  the  admissions  of  the  defendant 
made  to  the  deputy-sheriff,  was  inadmissible. 
He  was  not  able  to  say  that  he  had  been  au- 
thorized by  the  defendant  to  use  the  language 
alleged  to  have  been  contained  in  the  letter  ; 
nor  was  the  letter  produced  to  refresh  his  rec- 
ollection. There  was  only  one  of  two  ways  in 
which  he  could  be  allowed  to  speak  ;  that  is, 
either  from  positive  recollection,  or  from  see- 
ing the  letter  and  knowing  it  to  be  his  own 
statement.  It  might  then  have  been  treated  as 
his  memorandum,  and  according  to  some  au- 
thorities, might  have  been  received  as  an  orig- 
inal entry  ;  but  even  in  such  case,  if  he  could 
not  remember  the  transaction,  he  must  have 
been  clear  that  he  would  not  have  so  stated  it, 
unless  true  at  the  time.  This  is  the  furthest 
that  any  cases  have  gone.  2  Mann.  &  R.,  5,  7; 
2  Nott  &  M'C.,  334  ;  Peck,  108,  109,  118.  The 
inquiry  here,  was  no  more  than  the  common 
one  to  a  witness:  would  you  have  asserted  such 
a  matter  unless  it  had  been  true  ?  and  on  ob- 
taining the  witness*  affirmative  answer,  going 
on  to  prove  what  he  did  say.  Such  an  inquiry 
is  never  allowed  on  an  examination  in  chief,  to 
establish  a  fact.  The  evidence  of  the  deputy- 
sheriff  was,  therefore,  inadmissible.  The  evi- 
dence was  satisfactory  as  to  the  defendant's 
mistake  in  drawing  the  note,  and  that  he  in- 
tended it  for  $334.  But  I  do  not  see  any  con- 
siderable evidence,  if  the  deputy-sheriff's  is 
stricken  out,  to  warrant  the  inference  that  the 
defendant  had  authorized  the  alteration.  The 
testimony  of  the  deputy-sheriff,  if  admissible, 
tended  to  prove  not  onfy  an  express  authority 
to  alter  the  note,  but  to  fortify  the  proof  of  the 
m  i-t  iiki-.ani  1  the  amount  of  the* original  demand, 
It  was  quite  material,  but  being  inadmissible, 
it  seems  to  call  for  setting  aside  the  report. 
The  defendant  *struck  the  balance  at  [*24  1 
within  a  few  cents  of  $834.  He  drew  the  note 
with  his  own  hand,  placing  the  $334  in  the  inar- 
gro.  but  in  the  body  of  the  note  inserted  only 
$800.  This  alone  was  enough  to  warrant  the 
referee*  in  finding.  a»  they  expressly  did.  that 
the  defendant  intended  to  make  a  note  corre- 
sponding with  the  balance  :  and  on  this  point 
the  report  might  well  l>e  maintained,  could  we 
•M  that  I  he  evidence  of  the  deputy  had  no  influ- 
ence. That  we  cannot  say.  Had  it  been  out  of 
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the  way,  the  referees  might  have  come  to  a  dif- 
ferent conclusion  as  to  the  mistake;  for  all  the 
other  testimony  is  but  circumstantial. 

But  if  the  finding  on  the  mistake  were  main- 
tainable, had  the  plaintiffs  a  right  to  rectify 
the  note  without  any  express  authority  beyond 
that?  Had  a  naked  blank  been  left  for  the  sum, 
this  court,  in  B&yd  v.  Brother  son,  10  Wend., 
93,  went  quite  farenough  to  sustain  the  altered 
note  as  a  genuine  one.  In  that  case,  the  cred- 
itor, whose  debt  was  to  be  secured,  took  the 
note  without  any  sum  being  inserted,  and  he 
and  the  maker  filled  the  blank  with  the  sum  in- 
tended by  the  indorser,  without  his  assent  to 
the  alteration;  and  held  well.  In  Jacob  v.  Hart, 
6  Maule  &  S.,  142,  the  date  was  mistaken.  It 
was  rectified  by  the  payee,  at  first,  without  the 
acceptor's  assent:  but  he  after  wards  said,  "that 
was  right :"  held  well.  The  alteration  post- 
poned the  time  of  payment  one  month.  And 
in  Bruit  v.  Picard,  Ryl.  &  M.  N.  P.  Cas.,  37, 
a  like  alteration  was  allowed,  without  any  ex- 
press consent,  either  of  drawer  or  drawee.  The 
date  was  by  mistake  in  1822,  instead  of  1823. 
But  the  case  allowing  an  alteration  of  express 
words,  without  the  authority  of  the  party  to 
be  affected,  even  to  correct  a  mistake,  are  very 
scant,  while  they  are  quite  numerous  that  a 
mere  omission  may  be  supplied.  No  distinc- 
tion, however,  appears  to  be  expressly  estab- 
lished by  the  cases.  Mr.  Chitty  seems  to  con- 
sider them  all  as  standing  on  the  same  princi- 
ple, and  that  those  cases  which  authorize  the 
ex  parte  filling  up  of  a  mistaken  blank,  equally 
authorize  the  correction  of  any  plain  mistake 
in  the  same  way.  Chit.  Bills,  ed.  of  1836,  pp. 
206,  207.  Both  are  certainly  carrying  out  the 
original  intent  of  the  parties.  Either  set  of 
242*]  cases  must  be  *maintained,  if  at  all,  on 
that  ground.  And  in  Kershaw,  v.  Cox,  3  Esp.. 
246,  which  was  a  mistaken  omission  of  the 
words,  "or  order,"  in  a  bill  indorsed  by  the 
defendant,  Le  Blanc,  J.,  put  it  to  the  jury,  on 
very  slight  circumstances,  to  infer  the  assent 
of  the  defendant,  who  was  the  indorser,  that 
the  omitted  words  should  be  inserted.  They 
had  certainly  been  put  into  the  bill  without  the 
defendant's  previous  assent.  And  see  per  Par- 
sons, Ch.  J.,  in  Hunt  v.  Adams,  6  Mass.,  522. 

If  the  plaintiffs  had  no  right  to  correct  the 
mistake,  the  alteration  avoided  the  note,  and 
put  that  out  of  the  question.  Then,  were  the 
plaintiffs  remitted  to  the  original  consideration? 
The  late  case  of  Atkinson  v.  Hawdon,  2  Ad.  & 
Ell.,  628,  holds  that  they  were  ;  and  that  they 
might  recover  upon  the  account  stated.  It  is 
supposed  that  this  court  held  about  the  same 
lime  that  they  were  not,  in  Blade  v.  Noland,  12 
Wend.,  173.  In  that  case,  the  plaintiff  had 
destroyed  the  note  willfully,  and  apparently 
without  any  honest  motive,  and  I  do  not  see 
in  the  case,  any  considerable  evidence  of  the 
original  consideration,  which  was  work  and 
labor,  independent  of  the  note,  and  what  was 
said  when  it  was  given.  The  case  left  much 
room  to  believe  that  the  act  was  done  fraudu- 
lently. In  Atkinson  v.  Hawdon,  the  question 
arose  upon  pleading,  and  for  aught  that  ap- 
peared, the  alteration  was  made  under  an  hon- 
est mistake  of  right.  Perhaps  that  distinction 
should  be  adopted.  It  would  be  quite  revolt- 
ing to  allow  the  plaintiff  willfully  and  fraudu- 
lently to  destroy  the  note  and  remit  himself, 
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and  then  use  it  as  evidence  of  the  original  con- 
sideration; while  an  honest  mistake,  where  it 
is  obviously  so,  should  not  prejudice.  To  al- 
low a  holder  the  privilege  of  destroying  his 
note  and  thus  bringing  himself  to  the  original 
consideration,  would  put  it  in  his  power  To  ac- 
quire an  advantage  by  a  wrongful  suppression 
of  testimony.  The  note  is  evidence  of  the  true 
balance.  The  same  remark  would  apply  to 
any  fraudulent,  or,  if  you  please,  any  unex- 
plained alteration  which  avoids  the  note.  It 
then  ceases  to  be  evidence  for  any  purpose. 
Chit.,  212  a,  ed.  1836.  But  there  are  certainly 
many  alterations,  ex  parte,  which  have  been 
holden  innocent,  and  *even  available.  [*243 
One,  as  we  have  seen,  is  the  filling  up  a  blank 
with  a  sum  Intended  by  the  indorser  ;  another 
may  be  the  insertion  of  a  name  ;  another,  the 
insertion  of  words  of  negotiability,  Chit.,  Bills, 
ed.  1836,  p.  206,  with  other  cases  of  the  like 
character.  Suppose  in  this  case  the  plaintiff* 
really  believed  the  defendant  intended  thesum 
which  was  inserted,  but  the  referees  should 
differ  from  them,  and  think  the  original  sum 
was  intended;  the  alteration  would  then  stand 
upon  a  mistake  of  the  fact.  It  would  be  very 
severe  to  say  that  the  original  debt  should  be 
forfeited.  Ch.  J.  Nelson  observed,  in  Blade  v. 
Holand:  "  The  proof  is,  that  the  plaintiffs  de- 
liberately and  voluntarily  destroyed  the  note 
before  it  fell  due;  and  there  is  nothing  in  the 
case  accounting  for,  or  affording  any  explana- 
tion of  the  fact,  consistent  with  an  honest  or 
justifiable  purpose.  Such  explanation  the 
plaintiff  was  bound  to  give  affirmatively." 

But  in  any  view,  it  seems  difficult  to  main- 
tain this  report  so  long  as  the  deputy-sheriff's 
evidence  is  in  the  case.  The  referees,  in  the 
absence  of  that,  might  have  thought  different- 
ly as  to  the  original  balance.  That  testimony 
seems  to  affect  every  point  found  by  the  refer- 
ees. Acting  independent  of  that,  and  finding 
the  original  debt  as  it  appeared  to  have  been 
made  out  by  the  defendant  himself;  finding 
also  that  he  intended  to  give  his  note  for  tliat 
debt,  but  did  not  by  mistake.or  that  the  plaint- 
iffs honestly  believed  in  such  intent  and  mis- 
take from  the  appearances,  and  made  the  alter- 
ation on  a  supposed  authority,  though  none  in 
truth  existed  in  point  of  fact.  I  can  hardly  say 
they  are  to  be  deprived  of  all  remedy. 

Report  set  aside. 

Cited  in-55  N.  Y.,  417;  56  N.  Y.,  31 :  3  Barb.,  378; 
6  Barb.,  583;  38  Barb.,  287:  41  How.  Pr.,  261 ;  14  Abb. 
Pr.,  278 ;  1  Daly,  281;  41  Ind.,  160;  81  Ind.,  242:  13  Am. 
Rep.,  330  (41  Ind.,  160) ;  14  Am.  Kep.,  774  (33  Wis.,504); 
42  Am.  Rep.,  129  (81  Ind.,  321). 
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Covenant  to  Procure  Good  and  Sufficient  War- 
ranty Deed — Action  by  Vendor  for  Part  of 
Purchase  Money — Pleading. 

Where  a  vendor  covenanted  to  procure  from  a 
third  person  a  jrood  and  sufficient  warranty  deed  of 
conveyance  in  the  law  In  fee  simple  of  a  definite 
quantity  of  land,  tog-ether  with  certain  water  rijrhts 
and  privileges  appurtenant  to  the  land.particularly 
enumerated  in  the  contract,  and  to  deliver  the  deed 
by  a  fixed  day  to  th«  purchaser ;  who,  on  receiving 
the  same,  had  agreed  to  pay  part  of  the  considera- 
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tion  money,  and  to  secure  the  residue  by  bond  and 
mortgage ;  it  was  held,  in  an  action  by  the  vendor 
against  the  purchaser  to  recover  a  part  of  the  con- 
sideration money,  that  in  reference  to  the  peculiar 
terms  of  the  contract  in  this  case,  a  plea  of  want  of 
title  in  the  grantor  was  a  good  and  sufficient  answer 
to  the  declaration  ;  in  other  words,  that  the  plaintiff 
was  bound  to  procure  a  deed,  not  only  correspond- 
ing in  form  with  that  stipulated  for,  but  operative 
and  effectual  to  convey  the  title. 
Mr.  Justice  Bronson  dissented. 

Citations— 2  Johns..  595;    20  Johns.,  130,  132;    11 
Johns.,  525;  16  Johns.,  267 ;  2  K.  S.,  400,  sec.  77. 

rPHE  plaintiff  in  this  case  declared  on  an 
J-  agreement  under  seal,  bearing  date  Nov. 
20.  1829,  whereby  he  covenanted  to  procure 
from  Roswel!  Reed,  of  Coxsackie,  a  good  and 
sufficient  warranty  deed  of  conveyance  in  the 
law  in  fee  simple  to  the  defendants,  their  heirs 
and  assigns  forever,  for  83  acres  of  land  (par- 
ticularly described  in  the  agreement),  includ- 
ing and  comprising  all  the  buildings, mills  and 
erections  on  the  said  83  acres  of  land,  together 
with  all  the  water  rights  and  privileges  then 
belonging  or  appertaining  to  the  mills  and  ma- 
chinery then  erected  on  said  premises, together 
with  the  privilege  of  keeping  up  and  maintain- 
ing the  mill-dam  on  the  premises  to  the  height 
then  used,  so  as  to  assure  to  the  defendants  and 
to  their  heirs  and  assigns,  the  full,  free  and  en- 
tire use  of  the  said  mills  and  water  privileges 
in  as  full  and  ample  a  manner  as  the  same  had 
theretofore  been  used  and  occupied;  and  to 
cause  such  deed,  duly  executed,  to  be  delivered 
to  the  defendants  on  or  before  Apr.  1  then  next. 
The  defendants  on  their  part  covenanted,  in 
consideration  of  the  premises,  that,  Apr.  1,  on 
receiving  the  deed,  they  would  pay  to  Roswell 
Reed  $1,500  in  cash,  and  execute  to  Reed  their 
bond  and  mortgage  on  the  premises  thus  to  be 
conveyed  to  them,  for  the  further  sum  of 
245*]  $2,500,  *to  be  paid  in  three  annual  in- 
stallments, being  the  consideration  money 
agreed  to  be  para  for  the  said  83  acres  of  land. 
The  plaintiff  averred  that  he  procured  a  deed 
conveying  the  premises  to  the  defendants  to  be 
executed  by  Reed,  and  Apr.  1  tendered  the 
same  to  the  defendants,  who  refused  to  pay  the 
$1.500,  and  to  execute  their  bond  and  mort- 
gage, etc.  The  defendants  interposed  three 
special  pleas:  1.  That  Apr.  1,  1830,  Roswell 
Reed  had  not  a  good  and  sufficient  title  in  law 
in  fee  simple  to  the  83  acres  of  land,  etc.,  as 
•greed  to  be  conveyed  by  the  articles  of  agree 
merit.  2.  That  Reed  had  not  a  good  and  suf- 
ficient title  in  law  in  fee  simple  of  keeping  up 
and  maintaining  the  mill-dam  on  the  premises 
to  the  height  that  the  same  was  used  at  the  date 
of  the  articles,  etc.  ;  and  3.  That  the  keeping 
up  of  the  mill  dam  to  such  height,  etc.,  would 
flow  lands  in  possession  of  one  Charles  Mat 
thews  at  the  date  of  the  articles,  and  that  Reed 
had  no  right  or  title  to  flow  such  lands.  To 
these  pleas  the  plaintiff  demurred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff, in  sup- 
port of  the  demurrer,  relied  principally  on  the 
MUM  of  Gtulty  v.  Price,  16  Johns..  267,  and 
Pnrkrr  v.  Pnrmele,  20  Id..  130. 

.Vr.  S.  Stevens,  for"  the  defendants,  cited 
Clute  v.  Robinton,  2  Johns.,  614,  and  ./'/</«»;«  v. 
Fo«.  II  Id.,  525. 

Ry  the  Court,  Nelson,  Ch.  J.  The  demurrer 
in  this  case  presents  the  question,  whether  the 
covenant,  to  convey  the  premises  described  in 
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the  instrument  declared  upon, binds  the  vendor 
to  give  to  the  purchaser  a  good  and  sufficient 
title,  free  from  incumbrances  and  conditions, 
or  only  to  procure  a  deed,  good  and  sufficient 
in  form,  as  prescribed  in  the  articles  of  agree- 
ment. 

The  demurrer  admits  the  defect  of  title,  and 
the  inability  of  Reed  to  convey  a  title.     This 
covenant,  like  all  other  contracts,  is  to  be  con- 
strued according  to  the  intent  of  the  parties,  to 
be  collected  from  the  language  of  the  instru- 
ment itself,  giving  to  the  words  their  ordinary 
and  popular  meaning;  and  following  this  rule 
as  our  guide,  it  seems  to  me  *that  there  [*24O 
cannot  be  a  well  founded  doubt  as  to  the  un- 
derstanding of  the  parties.  The  plaintiff  agreed 
to  procure  from  Reed  a  good  and  sufficient 
warrantee  deed  of  conveyance  in  the  law  in 
fee  simple  of  the  premises,  together  with  all 
the  water  rights  and  privileges  belonging  and 
appurtenant  to  the  mills  and  machinery,  etc., 
with  the  privilege  of  keeping  and  maintaining, 
a  mill-dam,  etc..  so  as  to  insure  (assure)  to  the 
defendants  the  entire  use  of  the  mills  and  water 
privileges  in  as  full  and  ample  a  manner  as 
they  had  before  been  used.     The  defendants 
on  their  part,  in  consideration  of  the  premises, 
agreed,  on  receiving  the  deed,  to  pay  $1,500, 
and  to  execute  a  bond  and  mortgage  for  $2.500 
more,  payable  by  installments,  being  the  con- 
sideration money  agreed  to  be  paid  for  the  said 
83  acres  of  land.     1  am  altogether  incapable  of 
understanding  from  these    stipulations    that 
they  were  entered  into  by  the  parties  in  respect 
to  the  mere  form  of  the  conveyance,  regardless 
of  the  existing  title  of  Reed,  or  whether  the 
purchasers  would  or  would  not  acquire  a  title 
of  the  nature  and  quality  described.     The  con- 
tract was  not  simply  for  a  deed,  but  for  a  def- 
inite number  of  acres  of  land,  with  mills,  priv- 
ileges and  appurtenances  particularly  specified ; 
the  privilege  of  keeping  up  a  dam  of  a  certain 
height,  so  as  to  assure  the  free  and  full  use  of 
the  mills,  water-privileges,  etc.,  as  they  had 
theretofore  been  enjoyed.     The  deed  being  the 
proper  instrument  to  pass  the  title  and  to  war- 
rant and  defend  it,  was  necessarily  mentioned 
for  this  purpose,  as  well  as  to  designate  the 
nature  and  extent  of  the  interest  in  the  prem- 
ises to  be  conveyed.     A  good  and  sufficient 
deed  of  conveyance  in  the  law  in  fee  simple, 
in  the  connection  here  found,  means  a  good 
and  sufficient  deed  to  convey  an  estate  in  fee 
simple  in  the  land,   the  subject  matter  of  the 
contract:  a  conveyance  operative  upon  the  title, 
and  effectual  to  transfer  it  immediately  to  the 
purchasers.     The  covenant  of  the  defendants 
to  pay  is  expressly  in  consideration  of  the  prem- 
ises; that  is,  in  consideration  of  the  land  and 
not  of  the  deed,  as  it  would  have  been,  if  that 
had  been  the  only  or  material  thing  contracted 
for  or  in  the  minds  of  the  parties  at  the  time, 
and  very  clearly  indicates  that  it  was  the  title 
to  the  premises,  *which  the  defend-  [*247 
ants  had  been  stipulating  for  in  the  previous 
part  of  the  instrument,  and  for  which  they 
were  willing  to  pay  the  larpe  amount  of  pur- 
chase money,  instead  of  a  piece  of  parchment, 
good  in  form,  but  waste  paper  in  effect,  for  the 
purpose  of  transferring  the  title. 

It  is  not  important  to  look  particularly  into 
the,  cases  upon  this  subject,  as  I  put  the  decis- 
ion upon  the  meaning  of  the  parties  derived 
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from  the  terms  of  the  instrument  in  question, 
which  differ,  when  taken  together,  from  the 
covenants  heretofore  considered  on  this  point, 
and  supposed  to  favor  the  views  of  the  plaint- 
iff in  this  case  on  the  question  now  before  us. 
In  Clute  v.  Robison,  2  Johns.,  595,  Kent,  Ch. 
J.,  said,  that  "a  covenant  to  execute  and  de- 
liver a  good  and  sufficient  deed  of  a  piece  of 
land,  does  not  mean  merely  a  conveyance  good 
in  point  of  form;  that  would  be  a  covenant 
without  substance;  but  it  means  an  operative 
conveyance — one  that  carries  with  it  a  good 
and  sufficient  title  to  the  land  to  be  conveyed." 
Ch.  J.  Spencer,  in  Parker  v.  Parmele,  20 
Johns.,  132,  supposes  that  as  this  opinion  was 
pronounced  in  a  court  of  equity,  where  the 
party  was  seeking  the  aid  of  the  court  to  com- 
pel a  specific  performance,  it  could  afford  no 
rule  for  the  construction  of  Ihe  covenant  at 
law.  But  it  should  be  remembered  that  the 
construction  of  the  legal  effect  of  the  terms  of 
the  covenant  is  governed  by  the  same  rules  in 
both  courts,  and  that  it  was  the  meaning  of  the 
parties,  as  expressed  by  the  words  used,  that 
Ch.  J.  Kent  was  endeavoring  to  ascertain.  The 
correctness  of  the  construction  of  the  covenant 
in  Clute  v.  Robison  was  approved  and  applied 
by  the  court  in  Judson  v.  Wass,  11  Johns.,  525; 
and  although  that  was  an  action  of  assumpsit 
to  recover  the  purchase  money,  which  was  re- 
sisted on  the  ground  of  the  defect  of  title;  the 
true  meaning  of  the  language  of  the  agreement 
in  that  case  necessarily  came  in  question,  and 
was  passed  upon  by  the  court.  1  repeat,  how- 
ever, that  it  is  not  intended  by  this  decision  to 
interfere  with  any  of  the  prior  cases  on  this 
subject,  as  this  case  is  distinguishable  from 
those  relied  upon  on  the  argument  by  the  coun- 
sel for  the  plaintiff.  In  my  opinion  there  must 
be  judgment  for  the  defendant  on  the  de- 
248*]  naurrer;  *the  plaintiff  to  have  leave  to 
amend,  on  payment  of  costs. 
Mr.  Justice  Cowen  concurred. 

Mr.  Justice  Bronspn  dissented,  and  deliv- 
ered the  following  opinion: 

It  is  impossible  to  distinguish  this  case  from 
Qazley  v.  Price,  16  Johns.,  267,  and  Parker  v. 
Parmele,  20  Id.,  130.  The  defendants  rely  on 
Clute  v.  Bobinon,  2  Id.,  595,  and  Judson  v.  Wass, 
11  Id..  525.  Both  of  these  cases  were  very  fully 
reviewed  by  Ch.J.  Spencer  in  Parker  v.  Parmele, 
and  he  showed  most  satisfactorily  that  they 
depend  upon  principles  which  are  wholly  in- 
applicable to  the  case  under  consideration. 
Judson  v.  Wass  was  an  action  of  assumpsit, 
where  the  failure  of  consideration  constitutes  a 
good  defense;  but  this  is  an  action  of  covenant, 
upon  an  agreement  made  in  1829,  before  the 
statute  had  provided  for  inquiring  into  the  con- 
sideration of  sealed  instruments.  2R.  S.,  406, 
sec.  77.  In  Clute  v.  Robison,  the  party  was  seek- 
ing the  aid  of  a  court  of  equity,  and  the  decis- 
ion turned  upon  principles  peculiar  to  that 
forum. 

In  one  respect,  this  is  a  stronger  case  for  the 
plaintiff  than  those  which  have  been  men- 
tioned. In  both  of  those  cases,  the  plaintiff 
covenanted  that  he  would  convey;  but  in  this 
case,  the  plaintiff  agreed  that  he  would  procure 
a  conveyance  from  a  third  person  with  war- 
ranty, and  the  defendants  covenanted  that  they 
would  pay  the  money  "on  receiving  the  said 
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deed."  The  plaintiff  did  not  stipulate  that 
Reed  had  a  title  to  the  whole  or  any  part  of 
the  premises,  but  only  that  he  would  procure 
a  conveyance  from  him  to  the  defendants.  For 
aught  that  appears,  the  defendants  were  as 
fully  apprised  of  the  nature  and  extent  of 
Reed's  title  at  the  time  they  entered  into  the 
contract,  as  they  were  at  the  time  they  refused 
to  perform  it.  But  whether  they  expected  to 
acquire  a  good  title  or  not,  they  agreed  to  ac- 
cept a  conveyance  from  Reed,  and  were  con- 
tent to  rely  on  his  covenant  of  warranty.  The 
plaintiff  has  performed  the  *agreemeut  [*249 
on  his  part,  and  the  defendants  have  shown  no 
excuse  for  their  default. 

In  Parker  v.  Parmele,  where  the  plaintiff 
agreed  to  convey,  it  was  said  that  the  defend- 
ant was  not  without  remedy  if  the  title  was  de- 
fective— that  the  Court  of  Chancery  would  pro- 
tect him  from  paying  his  money  for  a  piece  of 
land  which  the  plaintiff  did  not  own ;  and  the 
decision  was  put  upon  the  ground  that  a  court 
of  law  should  not  innovate  upon  ancient  anc 
well  settled  principles,  from  the  notion  that 
there  was  any  peculiar  hardship  or  injustice  in 
the  case.  But  in  the  case  under  consideration, 
it  may  well  may  be  doubted  whether  the  de- 
fendants would  be  entitled  to  relief  in  a  court 
of  equity.  They  do  not  set  up  any  fraud  on 
the  part  of  the  plaintiff,  or  allege  that  there  was 
any  misapprehension  about  the  title  at  the  time 
they  entered  into  the  contract.  Reed  may  be 
abundantly  able  to  respond  on  his  covenant. 
But  if  the  fact  be  otherwise,  and  whether  he 
has  a  good  title  or  not,  the  plaintiff  may  have 
expended  as  much  money  in  proem  ing  his 
deed,  with  warranty  as  the  defendants  agreed 
to  pay  for  it  when  procured.  The  plaintiff  has 
performed  his  agreement;  he  has  bestowed  his 
time  and  attention,  and  paid  his  money  to  pro- 
cure an  act  to  be  done  by  a  third  person;  and 
if  there  has  been  neither  fraud  nor  mistake 
(and  there  is  no  such  allegation),  the  defend- 
ants must  abide  by  their  con  tract.  A  court  of 
equity  has  no  power  to  absolve  them  from  it. 

But  it  is  enough  that  the  question  presented 
by  the  pleas  has  been  long  settled  in  this  court, 
and  the  plaintiff  is,  I  think,  clearly  entitled  to 
judgment. 

Judgment  for  defendants. 

Commented  on— 14  Barb.,  423. 

Cited  in— 23  Wend.,  70;  44  N.  Y.,  392 ;  17  Barb.,  164 ; 
19  Barb.,  643 ;  23  Barb.,  381 ;  62  Barb.,  591 ;  2  McLean, 
547. 


*SHEPHERD  t>.  LINCOLN.  [*25O 

Liability  of  Superintendent  of  Canals,  for  Neg- 
ligence of  Workmen  Engaged  in  Making  Re- 
pairs— Evidence. 

A  superintendent  of  repairs  on  the  canals  of  the 
State,  although  an  agent  of  the  State,  is  personally 
liable  in  an  action  on  the  case  for  damages  sustained 
by  an  individual  through  the  negligence  of  work- 
men employed  in  making  repairs. 

It  seems,  that  in  an  action  against  the  superin- 
tendent for  nonfeasance.  it  would  be  necessary  to 
show  his  office  and  all  other  facts  necessary  to  fix 
upon  him  the  duty  of  making  repairs,  as  that  he  had 
funds,  etc.;  but  for  misfeasance,  it  is  enough  to 
prove  negligence  or  mismanagement. 

Citations— 1  B.  S.,  104,  sec.  6 ;  208.  sec.  32 ;  221,  sees. 
116, 117 :  15  East,  384.  391,  392,  Am.  ed.,  note  1. 

ERROR  from  the  Schenectady  C.  P.  Lincoln 
sued  Shepherd  as  a  Superintendent  of  Re- 

WEND.  17. 


1837 


THE  PEOPLE  v.  BLANKMAN. 


250 


pairs  of  the  first  section  of  the  Erie  Canal,  in 
an  action  on  the  case.  In  repairing  a  bridge 
across  the  canal  in  one  of  the  streets  of  the  Uity 
of  Schenectady,  the  plank  of  the  bridge  and 
some  of  the  timbers  were  taken  up,  and  the 
plaintiff,  in  attempting  to  drive  across  the  bridge 
in  the  night  time  with  a  wagon  and  horse,  fell 
through  the  opening  into  the  canal,  as  did  also 
the  wagon  and  horse.  The  plaintiff  was  seri- 
ously injured,  and  the  wagon  partially  broke. 
The  workmen  employed  by  the  defendant,  on 
leaving  the  bridge  in  the  evening  of  the  day 
when  the  accident  happened,  put  up  barriers 
to  prevent  accidents,  but  it  seems  they  had  been 
removed.  When  the  workmen  left  the  bridge, 
the  defendant  was  not  there.  The  defendant 
moved  for  a  nonsuit,  on  the  grounds:  1.  That 
the  action  would  not  lie  against  him,  because  he 
was  an  intermediate  agent  between  the  Canal 
Commissioners  and  the  people  and  the  workmen 
employed  in  the  repair  of  the  bridge,  and  the 
injury  had  not  resulted  from  his  personal  act 
or  negligence;  2.  That  the  plaintiff  was  bound 
to  show  that  funds  had  been  placed  in  his  hands 
for  the  repair  of  the  bridge;  and  3.  That  being 
an  agent  of  the  State,  he  was  not  personally 
liable  for  the  injury  sustained  by  the  plaintiff! 
The  motion  for  a  nonsuit  was  overruled  by  the 
court,  who  submitted  the  question  of  negligence 
to  the  jury.  The  jury  found  a  verdict  for'the 
plaintiff.  The  defendant  asked  for  costs,  be- 
cause the  recovery  was  less  than  $50.  which 
was  granted  to  him;  and  not  satisfied  therewith, 
he  sued  out  a  writ  of  error  to  reverse  thejudg 
251*]  ment  *for  damages  which  had  been 
rendered  in  favor  of  the  plaintiff. 

Mr.  A.  C.  Paige,  for  the  plaintiff  in  error. 

Mr.  R.  W.  Peckham,  for  the  defendant  in 
error. 

By  the  Court,  Cowen,  J.  The  plaintiff  in 
error  insists,  in  addition  to  the  points  raised 
on  the  trial,  that  the  declaration  is  defective  in 
not  charging  him  as  superintendent,  and  aver- 
ring the  facts  necessary  within  the  statute, upon 
which  alone  be  could  be  made  liable.  There 
Is  clearly  no  foundation  for  the  last  objection. 
The  defendant  had  entered  upon  the  labor  of 
repairs;  and  if  liable  at  all,  was  properly  treated 
by  the  pluinliff  below  as  a  private  wrong  doer. 
This  is  not  an  action  for  nonfeasance  in  omit 
ting  repairs,  which  the  defendant  below  was 
bound  to  perform  in  his  character  of  superin 
tendent.  In  the  latter  view,  the  plaintiff  below 
would  perhaps  have  been  bound  before  he  could 
maintain  any  action,  not  only  to  show  that  the 
defendant  held  the  office,  but  other  facts  nec- 
essary to  fix  upon  him  the  duty  of  repairing. 
If  funds  were  necessary,  perhaps  they  should 
have  been  shown.  Not  so  where  he  has  entered 
upon  bis  work,  and  the  injury  nn-i-s  from  his 
mismanagement.  His  obligation  to  avoid  neg 
ligence  was  incident  to  the  business  he  was 
prosecuting,  whether  in  a  public  office  or  as  a 
private  person;  whether  hU  acts  were  with  or 
without  funds;  for  a  reward,  or  merely  gratui- 
tous. The  rase  in  no  longer  one  of  mere  non 
feaaance.  but  of  misfeasance.  The  second  point 
made  upon  the  trial  is  untenable  for  the  same 
TCMon. 

The  next  question  is,  whether  the  defendant 
below,  who  was  guilty  of  no  personal  negli 

¥jnce,  was  answerable  for  that  of  hi*  servants, 
hat  he  was  an  officer  in  the  service  of  the 
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State,  is  certainly  no  answer  to  the  action,  as 
was  said  at  the  bar,  any  more  than  it  would  be 
in  favor  of  a  sheriff  sued  for  the  negligence  of 
his  deputy  in  omitting  to  arrest,  or  suffering  a 
negligent  escape. 

Then,  was  he  the  mere  agent  intermediate 
the  people  and  the  Canal  Commissioners,  and 
the  workmen  employed  in  the  *repair  [*252 
of  the  bridge,  so  that  the  Commissioners  should 
be  resorted  to,  or  the  plaintiff  below  be  driven 
to  a  remedy  against  the  people?  The  duty  of 
the  superintendent  is  declared  by  1  R.  8., "221, 
2  ed.  sees.  116,  117.  He  is  to  keep  in  repair 
such  sections  of  the  canal  as  shall  be  committed 
to  his  charge,  make  all  necessary  contracts,  and 
expend  moneys  placed  in  his  hands  for  these 
purposes.  In  all  these  matters,  he  is  declared 
to  be  under  the  direction  of  the  Canal  Commis- 
sioners; that  is  the  general  direction;  not  in 
every  act  which  he  does  specifically;  nor  need 
he  wait  to  hear  from  the  Commissioners  before 
stopping  a  breach  in  the  canal  bank.  He  is  a 
state  officer,  subject  to  a  board  of  control.  So 
are  the  Commissioners  in  many  respects.  He 
is  none  the  less  an  officer  because  subject  to 
summary  removal.  1  R.  S.,  104,  sec.  6;  or  sum- 
mary supervision,  Id.,  208,  sec.32.no  more  than 
the  lieutenant  in  the  navy,  in  Nicholson  v.Moun- 
sey,  15  East,  384,  who  was  yet  held  personally 
liable  and  solely  liable  for  negligence  in  con- 
ducting the  ship,  though  his  captain  was  on 
board.  The  distinctions  taken  in  Nicholson  v. 
Mounsey,  and  the  authorities  there  cited;  15 
East,  391,  2,  Am.  ed.,  and  n.  1,  are  abundant 
in  support  of  this  action;  and  the  judgment  must 
be  affirmed. 

Cited  in— 4  Hill,  633 ;  29  N.  Y.,  303 ;  34  N.  Y.,  390 :  42 
N.  Y.,53;  75  N.  Y.,  311;  38  Barb..  173:  47  Barb.,  42;  3 
T.  &  C.,  418 ;  9  Abb.  N.  S.,  54 ;  8  W.  Dig.,  84 :  4  How . 
U.  8.,  149 ;  40  Am.  Dec.,  307. 


THE  PEOPLE  t>.  BLANKMAN  ET  AL. 

Recognizance — Offense  Need  Only  be  Substan- 
tially Set  Forth— Practice— Pleading. 

A  recognizance  to  appear  at  a  Court  of  General 
•••Ions  to  answer  to  an  indictment  to  be  preferred, 
to  do  and  receive,  etc..  and  not  depart,  etc..  is  valid, 
if  the  offense  charged  be  substantially  although  not 
technically  set  forth. 

It  seems  that  the  same  rule  applies  to  a  warrant  of 
arrest  and  tn&inittiii.w.  and  that  when  a  prisoner  is 
brouKbt  up  on  habeas  <.,, y,i/>,  the  court  will  look 
into  the  original  depositions  to  see  if  there  be-  Just 
cause  for  his  detention. 

A  party  under  a  recognizance  may  be  called  on 
any  day  during  the  continuance  of  the  court,  and  It 
is  not  iicceMmry  to  justify  a  call  on  a  day  subsequent 
to  the  first  day  of  the  court,  that  notice-  should  be 
given  to  him  or  his  ball. 

In  an  action  on  a  recognizance,  it  is  not  necessary 
to  aver  in  the  declaration  the  order  of  the  court  di- 
recting a  prosecution. 

Citatinns-2  R.  8.,  4«J,  sec.  31: 878,  sea.  81;  1  Chit.  Cr. 
L..  33.  92,  93. 

D!  MURKER  to  declaration.  This  was  an  nc- 
tion  on  a  recognizance  entered  into  bv 
Bhuikmiui  and  the  others  as  hi>  *.-urr  [*li «"»;'{ 
ties.  Dec.  10.  1881.  before  a  justice  of  the  peace 
of  the  County  of  Ononda^n.  which  after  re- 
citing that  Hlankman  had  on  that  day  been 
brought  l>efore  the  justice  upon  the  charge  and 
accusation  of  the  criminal  offense  of  having 
received  goods  into  his  possession  which  had 
been  embezzled  by  one  William  Gay,  he,H)ank- 
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man, knowing  the  same  to  have  been  embezzled; 
that  the  justice  having  examined  witnesses  on 
oath  in  due  form  of  law  touching  the  charge 
and  accusation,  and  Blank  man  having  refused 
to  be  examined  in  relation  thereto,  did  adjudge 
that  the  offense  had  been  committed,  and  that 
there  was  probable  cause  to  believe  Blankman 
to  be  guilty  thereof,  was  conditioned  for  the 
personal  appearance  of  Blankmau  at  the  then 
next  Court  of  General  Sessions  of  the  Peace  to 
be  held  in  the  County  of  Onondaga,  at,  etc. .  on 
the  fourth  Monday  of  February  then  next,  then 
and  there  to  answer  to  an  indictment  to  be  pre- 
ferred against  him  for  the  offense  aforesaid, and 
to  do  and  receive,  etc.,  and  not  depart  without 
leave,  etc.  It  was  averred  in  the  declaration 
that  the  General  Sessions  was  begun  and  holden 
on  the  fourth  Monday  of  Feb.,  1832,  and  con- 
tinued until  Mar.  6,  when  the  recognizance  was 
filed  of  record;  that  on  the  fourth  Monday  of 
February,  a  bill  of  indictment  was  found  and 
presented  by  the  grand  jury  of  the  county,  that 
William  Gay,  a  clerk  of  one  Thomas  M'Carthy, 
a  merchant,  had  embezzled  the  goods  of  his 
employer,  and  that  they  were  feloniously  re- 
ceived by  Blankman,  he  knowing  the  same  to 
be  embezzled.  It  was  then  averred  that  the  of- 
fense charged  before  the  justice  was  the  same 
as  that  found  by  the  indictment;  that  the  term 
of  the  court  was  continued  by  adjournments 
until  Mar.  10,  when  Blankman  was  called  to 
appear  according  to  the  force,  form  and  effect 
of  the  recognizance,  the  said  indictment  then 
•remaining  in  the  said  court  unanswered  unto 
by  him;  that  he  did  not  appear,  and  that  his 
sureties  did  not  produce  him,  but  that  they 
made  default;  and  that  such  default  and  the  di- 
rection of  the  court  that  the  recognizance 
should  be  estreated  were  entered  in  the  minutes 
of  the  court.  The  declaration  then  concluded 
in  the  usual  form  of  a  declaration  in  debt.  The 
254*]  *defendants  interposed  a  general  de- 
murrer, which  was  argued  in  July  Term.  1833 
by  Messrs.  C.  P.  Kirkland  and  B.  Davis  Noxon 
for  the  defendants,  and  by  Messrs.  V.  Birdseye, 
then  Dist.  Atty.  of  Onondaga.  and  B.  F.  But- 
ler for  the  people.  The  points  urged  by  the 
counsel  for  the  defendants  on  the  argument  of 
the  cause  were:  1.  That  the  recognizance  was  in- 
valid, inasmuch  as  in  it,  no  offense  was  charged; 
2.  That  there  was  a  variance  between  the  in- 
dictment and  the  recognizance:  the  former 
charging  a  felonious  receiving,  the  latter  charg- 
ing no  offense  whatever;  3.  That  the  breach 
assigned  is  for  not  appearing  to  answer  the  in- 
dictment, when  the  condition  of  the  recogni- 
zance required  no  such  appearance;  4.  That 
the  defendant  could  not  be  called,  on  any  day 
other  than  that  mentioned  in  the  recognizance, 
without  notice  to  him  or  his  bail,  and  in  sup- 
port of  this  point,  cited  1  Siderfin,  214,  Cases 
t.  Hardw.,  237,  and  5.  That  the  declaration 
showed  no  order  to  prosecute,  without  which 
it  was  contended  the  action  could  not  be  sus- 
tained. 2  R.  S.,  486,  sec.  31.  The  cause  was 
decided  at  the  October  Term,  1833,  when  the 
following  opinion  of  the  court  was  delivered 
by  the  now  Chief  Justice. 

"The  first  ground  relied  on  by  the  counsel 
for  the  defendants  is,  that  no  offense  is  charged 
in  the  recognizance.  The  offense  as  their  re- 
cited is,  that  Blankman  had  been  brought  be- 
fore a  justice  '  upon  the  charge  and  accusation 
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of  the  criminal  offense  of  having  received  goods 
into  his  possession,  which  had  been  embezzled 
by  one  W.  Gay,  he  the  said  H.  B.  knowing  the 
same  to  have  been  embezzled,'  and  that  the 
justice  having  examined  witnesses  upon  oath 
touching  the  charge  and  accusation,  etc.,  ad- 
judged the  offense  to  have  been  committed.and 
that  there  was  probable  cause  to  believe  Blank- 
man to  be  guilty  thereof.  It  is  enacted,  2  R. 
S.,  p.  678,  sec.  61,  that  every  person  who  shall 
buy  or  in  any  way  receive  any  money,  goods, 
etc.,  knowing  the  same  to  have  been  embez- 
zled, taken  or  secreted  contrary  to  the  provis- 
ions of  the  last  two  sections,  shall,  upon  con- 
viction, be  punished,  etc.  The  59th  section 
makes  the  embezzlement  by  any  clerk  or  ser- 
vant of  a  private  person,  or  officer,  etc.,  of  a 
corporation,  of  money,  goods,  etc.,  a  felony. 

*It  is  not  necessary  to  set  forth  the  [*255 
offense  in  the  warrant,  mittimus  or  recogni- 
zance, with  all  the  particularity  or  detail  re- 
quired in  an  indictment.  Mr.  Chitty  lays  down 
the  doctrine,  that  it  is  not  necessary  to  set  out 
the  charge  or  offense  at  all  in  the  warrant  to 
arrest:  and  he  seems  to  be  fully  supported  by 
authority.  1  Chit.  Cr.  L.,  33.  The  practice  in 
this  State  is  briefly  to  describe  it  in  the  recital. 
In  the  mittimus  it  is  necessary  to  allege  the  par- 
ticular crime  with  convenient  certainty,  but 
considerable  latitude  is  allowed  in  this  respect, 
and  it  seems  if  the  prisoner  is  brought  up  to  be 
discharged  on  habeas  corpus,ihe  court  will  look 
into  the  original  depositions  to  see  if  there  is 
just  cause  for  detaining  him.  Id.,  92.  And 
the  entire  omission  of  the  cause  for  committing 
in  the  mittimus  does  not  make  it  absolutely 
void,  so  as  to  subject  the  jailer  to  an  action  for 
false  imprisonment  or  excuse  an  escape.  Id., 
93.  Greater  certainty  in  the  description  of  the 
offense,  should  not  be  required  in  a  recogni- 
zance of  bail,  than  in  a  warrant  or  mittimus; 
and.  it  is  quite  clear,  the  description  in  the  one 
in  question  would  be  sufficient  in  either.  The 
recital  is  substantially  in  the  words  of  the  stat- 
ute, and  enough  appears  in  connection  to  im- 
ply the  criminal  intent.  This  conclusion, if  cor- 
rect, answers  also  the  second  objection,  to  wit: 
that  of  variance  between  the  indictment  and 
recognizance. 

The  breach  is  well  assigned.  The  recogni- 
zance was  to  appear  at  the  next  Court  of  Gen- 
eral Sessions  in  said  county,  to  be  held  on  the 
4th  Monday  of  February  (then)  next,  to  answer 
to  an  indictment  to  be  found,  and  to  do  and 
receive  what  should  be  then  enjoined  by  the 
court.and  not  depart  without  leave.  The  breach 
is,  that  Blankman  did  not  appear,  though  sol- 
emnly called  to  answer  the  indictment  which 
was  there  found,  according  to  the  form  and  ef- 
fect of  the  condition  of  the  recognizance. 

The  time  when  the  recognizance  required 
the  appearance  of  the  prisoner  was  sufficiently 
certain,  and  his  default  was  properly  entered 
for  not  appearing.  It  may  be  entered  on  any 
day  during  the  term.  The  condition  is  to  ap- 
pear on  the  first  day,  and  not  to  depart  with- 
out leave  of  the  court.  In  this  case,  the  de- 
fault was  entered  on  the  10th  day  of  March, 
*which  being  after  the  first  day  of  term,[*256 
it  is  contended  that  it  was  irregular  thus  to  enter 
it  without  notice  to  the  bail  to  produce  the 
prisoner.  It  seems  to  be  the  rule  in  England, 
that  the  prisoner  and  bail  cannot  be  called  upon 
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their  recognizance, except  on  the  day  on  which 
the  prisoner  is  bound  to  appear,  without  no- 
tice to  the  bail.  If  we  were  to  admit  the  cor- 
rectness of  that  practice,  and  that  it  was  appli- 
cable here,  the  parties  should  not  be  permitted 
to  avail  themselves  of  it  in  this  way.  The  omis- 
sion to  give  notice  would  be  an  irregularity  for 
which  the  default  might  be  set  aside  upon  a 
proper  application,  but  while  it  remained 
should  be  deemed  conclusive.  But  so  far  as 
my  experience  extends,  no  such  practice  ex- 
ists in  this  State,  nor  have  we  known,  or  can 
we  perceive,  any  inconvenience  growing  out  of 
its  omission.  The  terms  of  this  recognizance 
require,  substantially,  the  appearance  on  the 
first  day  of  terra;  and  de  die  in  diem;  during  its 
continuance  unless  discharged  by  the  court. 
Whether  the  prisoner  is  called  on  the  first  day 
or  not,  he  must  remain  and  be  ready  to  answer 
on  any  subsequent  day,  whatever  may  be  al- 
leged against  him.  Notice  to  the  bail,  there- 
fore, would  seem  to  be  idle.  Though  now  usu- 
ally called  on  the  first  day,  yet,  if  he  does  not 
appear,  his  default  is  not  entered  in  order  to 
give  him  time  to  come  in,  which  is  frequently 
a  convenience  to  him  and  his  bail.  If,  how- 
ever, notice  for  any  subsequent  day  should  be 
required,  this  indulgence  could  not  be  safely 
•extended,  for  service  of  such  notice  might  and 
often  would,  be  impracticable. 

The  order  of  the  court  directing  the  prosecu- 
tion of  the  recognizance  in  pursuance  of  sec. 
81,  2  R.  S.,  p.  48(5,  need  not  be  averred  in  the 
declaration.  If  it  was  necessary,  it  sufficiently 
appears;  for  by  that  section,  the  estreat  of  a 
recognizance  is  by  tlie  entry  of  an  order  direc- 
ting it  to  be  prosecuted,  and  the  estreat  is  duly 
set  forth.  But  I  put  this  point  on  the  ground 
that  the-  direction  to  prosecute  the  bail  need 
cot  be  set  forth  in  the  pleadings. 

Judgment  for  the  plaintiff  it.  with,  leave  to  the  de- 
fendant* to  amend,  on  payment  of  costs. 

Cited  in-7  Hill.  42;  4  Dcnlo.  539;  39  Barb,.  76:  6 
How.  Pr.,  77 ;  3  Dill.,  436 ;  1  Am  Rep.,  380  (62  Pa.  St., 
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Di**ei*in — Statute  for  Treble  Damages — Action 
of  Trespass —  There  mutt  be  Something  Beyond 
a  mere  Trespass — Possession.  Prima  Facie  Eoi- 
dence  of  freehold—  When  Plaintiff  is  Entitled 
to  Verdict  —  Objections  not  Noticed  Here,  if 
not  Raised  Below. 

An  action  of  trespass  under  thn  statute  to  recover 
tp-iii,.  damage,*  for  the  forcible  disseisin  from  lands, 
cannot  be  sustained  unlem  there  bo  soinethlnK  be- 
i  it  mere  trespass :  the  entry  or  detainer  must 
be  riotous :  or  personal  violence  must  be  used :  or 
tli*  n-  must  be  threats  or  menaces  of  violence ;  or 
<>'ii.-r  circumstances  mum  exist  Inducing  alarm  or 
(••rr  >r  lii  tin-  occupant  of  the  premises.  The  mere 
. .  n*  of  the  lock  of  an  out-house,  and  even,  It 
•eoras.  of  a  dwelling-house.  Is  not  per  ne,  sufficient  to 
sustain  the  action. 

It  Is  not  necessary,  In  such  action,  to  show  a  con- 
viction'under  the  Statute  of  Forcible  Kntry  and  De- 
tainer; the  evidence,  however,  It  seems.  In  <«ach  pro- 
ceeding, must  bo  the  samn  In  respect  to  th<>  degree 
of  furce.  to  distinguish  the  transaction  from  an  or- 
'lin  iry  trespass. 

Possession  In  the  plaintiff  Is  prlmn  far  it  evidence 
of  freehold. 

The  defendant  Is  entitled  to  a  verdict  If  he  show 
title  In  himself,  however  punishable  ho  muy  be  crlm- 
liKiliter  for  the  force  used. 

On  a  writ  of  error,  objections  to  the  decisions  of 
WKND.  13  N.  Y.  R.,17. 


the  court  below  are  not  noticed,  although  the  bill  of 
exceptions  contain  the  usual  concluding  clause,  if 
it  does  not  appear  that  exceptions  were  taken  to  the 
decisions  in  the  progress  of  the  trial,  express  and  di- 
rect to  the  points  in  question ;  they  need  not  be 
stated,  point  by  point,  and  may  be  all  grouped  in  a 
single  sentence,  but  it  must  clearly  appear  that  they 
were  taken  on  the  trial. 

Citations— Grab.  Pr.,  326,  2d  ed,:  2  R.  S.,  342,  2d  ed., 
,  sees.  74,  75 ;  2  R.  S.,  418.  2d  ed.:  8  Hen.  VI,  en.  9 :  Co. 
Litt.,  257  o.  b ;  9  Wend.,  50 ;  8  Barn.  &  C.,  409 ;  1  Hawk. 
P.  C..  Curwood.  504,  b.  1,  ch.  28,  sec.  38 ;  Dalt.  Coun- 
try Just.,  417,  418,  424,  ch.  126 ;  Toml.  L.  Diet.,  Fore. 
Ent.,  I;  10  Mass..  40!i;  Addis.,  14,  17 ;  2  Const.,  R.  S. 
C.,  488;  8  Cow.,  22ti,  232 ;  3  Burr.,  1699, 1702.  1731-1732; 
2  Roll..  2;  Hill,  J5  Jac.;  1  Curw.  Haw.,  501.  b.  1.  ch. 
28,  sec.  26. 

ERROR  from  Madison  C.  P.  Elizabeth  War- 
ren sued  Ruf  us  Willard  in  the  Madison  C. 
P.  and  declared  against  him  in  trespass  under 
the  statute,  giving  treble  damages  for  the  forci- 
ble disseisin  or  ejectment  of  any  person  from 
lands  or  tenements.  2  R.  S.,  338,  tit.  6,  sec.  4. 
The  plaintiff  alleged  that  she  was  seised  in  fee 
simple  of  a  certain  farm,  dwelling-house, barns 
and  sheds,  situate,  etc.,  and  that  the  defend- 
ant with  force  and  arms,  etc.,  entered  the 
farm,  etc.,  and  with  strong  hand  and  in  a  forci- 
ble manner  disseised,  ejected  and  put  her  out 
of  the  same;  and  by  force  and  with  strong 
hand  kept  her  out,  etc.  The  defendant  plead- 
ed non  cul.  accompanying  the  same  with  notice 
of  matter  to  be  insisted  on  in  defense.  The 
plaintiff  proved  that  her  husband  died  in  pos- 
session of  the  farm  about  10  years  before  the 
trial;  that  since  his  death  she  had  remained  in 
possession,  occupying  it  as  her  own,  and  so 
continued  to  do  until  about  three  months  be- 
fore the  trial,  when  the  defendant  entered  and 
took  possession  of  the  *whole  of  the  [*258 
farm,  etc.,  except  a  log  house  in  which  she  re- 
sided; turned  her  cattle  into  the  highway,  and 
forbade  her  to  put  them  back;  he  also  put  a 
lock  on  a  gate  at  the  head  of  a  lane  leading  to 
the  house  occupied  by  her;  broke  open  a  gran- 
ary in  the  barn  which  was  locked,  and  in 
which  she  had  grain,  and  occupied  it  himself; 
and  removed  a  framed  corn-house  from  where 
it  stood,  and  attached  it  to  a  log  house  on  the 
premises,  other  than  the  one  occupied  by  the 
plaintiff,  and  put  in  a  tenant.  The  defendant 
moved  for  a  nonsuit,  on  the  grounds:  1.  That 
the  plaintiff,  to  sustain  her  action,  was  bound 
to  show  that  proceedings  had  been  had  under 
the  statute  to  prevent  forcible  entries  and  de- 
tainers; 2,  That  sufficient  proof  of  interest  of 
the  plaintiff  in  the  premises  had  not  been  giv- 
en; and  3.  That  no  evidence  had  been  given 
of  such  force  and  terror  as  would  sustain  the 
action.  The  motion  was  overruled  The  de- 
fendant then  offered  to  show  title  in  himself  to 
the  locu*  in  quo  in  various  modes,  but  the  evi- 
dence offered  by  him  for  that  purpose  was  ob- 
jected to  by  the  plaintiff  as  inadmissible,  and 
rejected  by  the  court.  The  defendant  proved 
that  there  was  no  violence  and  no  jtlircats  in 
the  taking  or  retaining  of  the  possession.  The 
evidence  being  closed,  the  counsel  for  the  de 
fendant  requested  the  court  to  charge  the  jury 
that  the  plaintiff  was  not  entitled  to  recover 
unices  they  were  satisfied  that  the  entry  or  de- 
tainer was  accompanied  by  actual  personal  vio- 
lence, or  such  circumstances  of  force,  threats 
or  menaces,  as  were  calculated  to  excite  terror, 
and  that  the  plaintiff  yielded  to  nrtual  force  or 
the  fuar  of  it.  The  court  charged  the  jury  that 
9  !•-".» 
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it  was  for  them  to  decide  whether  there  was 
evidence  enough  of  force  and  detention  to  con- 
stitute a  forcible  entry  and  detainer;  that  it 
was  not  necessary  in  all  cases  to  prove  absolute 
personal  violence;  and  if  they  should  be  of 
opinion  that  the  facts  taken  together  constitut- 
ed a  forcible  entry  and  detainer,  they  would 
find  for  the  plaintiff  such  damages  as  they 
should  think  proper;  instructing  them  to  find 
single  damages,,  and  that  it  would  be  the  prov- 
ince of  the  court  to  treble  them.  The  defend- 
ant excepted  to  the  charge,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $55.  The  defend- 
259*]  ant  procured  a  bill  of  exceptions  *to  be 
signed,  containing  the  usual  general  clause  at 
the  conclusion  of  the  bill;  but  it  did  not  ap- 
pear that  exceptions  were  specially  taken  to  the 
several  decisions  of  the  court  rejecting  the  proof 
of  title  offered  by  the  defendant.  The  defend- 
ant sued  out  a  writ  of  error. 

Mr.  H.G.Warner,  for  the  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

By  tJie  Court,  Co  wen,  J.  Upon  this  bill, 
it  is  impossible  that  we  should  notice  the  of- 
fers of  evidence  by  the  defendant,  because  no 
exceptions  to  the  ruling  of  the  court  below  in 
respect  to  these  are  taken.  The  formal  con- 
clusion and  seal  do  not  help  the  case.  To  war- 
rant a  writ  of  error  upon  matters  proper  for  a 
bill,  the  exception  must  not  be  left  to  implica- 
tion. It  must  be  express  and  direct  to  the  very 
point  in  question;  not  that  the  exception  must 
be  repeated,  point  by  point.  The  exceptions 
may  all  be  grouped  in  a  single  sentence;  but 
they  must,  at  least,  be  mentioned  as  exceptions 
taken  at  the  proper  time,  and  plainly  applied 
by  the  bill  to  the  points  raised  and  sought  to 
be  examined  on  error.  For  the  purposes  of  a 
case,  objections  or  offers  alone  will  do.  For 
the  purposes  of  error,  these  must  be  followed 
by  an  exception.  It  is  said  in  Grab.  Pr.,  326, 
3d.  ed..  that  in  one  case,  May  Term,  1831,  MS., 
this  court  seeing  various  objections  properly 
raised  in  a  sealed  bill,  though  no  exception  was 
taken  expressly,  said  they  would  look  into  the 
case  on  the  presumption  that  exceptions  had 
been  taken.  I  cannot  learn,  however,  that  the 
practice  has  been  repeated;  and  I  understand 
the  contrary  has  been  often  held.  The  Revised 
Statutes  require  an  exception  in  writing  at  the 
trial,  unless  it  be  to  the  charge.  In  the  latter 
case,  it  must  be  made  in  writing  before  the 
rendition  of  the  verdict.  2  R.  8.,  342,  2d  ed., 
sees.  74,  75.  The  very  word  ' '  except "  in  some 
of  its  forms,  will  alone  satisfy  the  statute. 
Without  it,  the  point  raised  must  begin  and 
end  in  the  forum,  where  it  originated.  It  fol 
lows  here,  that  all  matters  offered  by  way  of 
defense  and  rejected  by  the  court  below,  must 
be  laid  out  of  view. 

26O*]  *Looking  to  the  proper  office  of  a 
bill  of  exceptions,  we  are  equally  bound  to  dis- 
regard all  the  evidence  given  in  behalf  of  the 
defendant,  unless  it  appear  to  have  been  im 
properly  disregarded  by  the  court  in  putting 
the  cause  to  the  jury.  A  bill  of  exceptions 
never  opens  the  cause  to  an  inquiry  upon  the 
weight  and  sufficiency  of  evidence  properly 
placed  before  the  jury.  Here  the  counsel  re- 
quested that  the  matter  in  evidence  should  be 
submitted  in  connection  with  certain  proposi- 
tions of  law.  One  was,  that  in  order  to  sustain  i 
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an  action  of  trespass  for  treble  damages,  the 
entry  or  detainer  must  be  with  actual  personal 
violence,  or  such  circumstances  of  force,  or 
threats,  or  menaces,  as  were  calculated  to  ex- 
cite terror — that  the  plaintiff  must  have  yield- 
ed to  actual  force,  or  the  fear  of  it.  The  re- 
fusal of  the  court  to  do  this  was  expressly 
excepted  to  and,  therefore,  forms  the  proper 
subject  of  inquiry.  The  facts,  however,  were- 
not  at  this  stage  of  the  cause  materially  variant 
from  what  they  were  when  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  there- 
was  no  evidence  to  show  a  forcible  entry  or 
detainer  within  the  statute.  The  ruling  of  the 
court  on  that  motion  was  also  excepted  to;  and 
both  together  do  fully  raise  the  question  wheth- 
er trespass  was  sustainable  in  this  form.  That 
is  the  only  question  of  any  serious  difficulty 
which  we  can  notice  upon  the  bill;  for  1  think 
the  other  decision  exctpted  to,  denying  that  a 
proceeding  criminally  before  a  magistrate, 
pursuant  to  2  R.  S.,  418,  2d  ed.,  was  essential 
as  preliminary  to  an  action,  may  be  considered 
as  long  since  disposed  of  by  authority.  That 
statute  gives  the  more  ordinary  proceeding  by 
indictment  and  conviction  before  a  magistrate 
and  jury.  The  Act  giving  treble  damages- 
comes  down  to  us  from  the  Statute  of  8  Hen. 
VI.,  ch.  9,  of  which  it  is  nearly  a  transcript. 
It  is  mentioned  by  Littleton,  and  by  Coke  in 
his  Commentary,  Co.  Litt.,  257  a,  b  ;  and  the 
rule  there  laid  down  does  not  substantially  vary 
from  what  was  held  here  by  the  Court  of  C.P. 
A  previous  conviction  on  the  criminal  side  is 
not  alluded  to  by  Ld.  Coke,  as  having  any  con- 
nection with  the  civil  action.  But  looking  at 
his  Commentary,  in  connection  with  the  notes 
of  the  editor,  we  may  easily  collect  that  the 
*proof  in  each  proceeding  must  be  the  [*2(>1 
same  in  respect  to  the  amount  of  force  which 
is  to  distinguish  it  from  an  ordinary  trespass. 

Another  objection  on  the  motion  to  nonsuit 
was,  that  the  plaintiff  had  not  shown  a  suffi- 
cient interest.  The  answer  is,  that  the  plaint- 
iff was  shown  to  have  been  in  possession  of  the 
whole  farm  for  a  number  of  years,  and  was  in 
actual  possession  of  a  part  of  the  premises  from 
which  she  was  amoved  by  the  defendant.  Her 
possession  was  prima  facie  evidence  of  a  free- 
hold. People  v.  Van  Nostrand,  9  Wend.,  50; 
and  there  was  nothing  in  evidence,  or  offered 
in  evidence,  which  we  can  notice,  to  counter- 
vail its  force.  It  has  recently  been  adjudged, 
that  to  entitle  the  plaintiff  to  a  remedy  under 
this  statute,  8  Hen.  VI.,  ch.  9.  the  plaintiff 
must  have  a  freehold.  Cole  v.  Eagle,  8  Barn. 
&  Cress.,  409.  And  if  the  defendant  make  title, 
he  shall  be  dismissed  without  any  inquiry  as  to 
the  force,  however  punishable  he  may  be  for 
it  at  the  King's  suit.  Vicit  1  Hawk.  P.  C. ,  by 
Curwood,  504,  b.  1,  ch.  28,  sec.  38.  Dalt. 
Country  Just.,  424,  ch.  126.  But  this  by  the 
by.  Here  was  plainly,  when  we  come  to  the 
defendant's  evidence,  no  freehold  on  the  side  of 
the  plaintiff:  but  the  point  is  not  tangible  for 
want  of  a  proper  exception. 

The  whole  case,  as  it  stands  on  this  bill, 
comes  down  to  the  question,  was  there  suffi- 
cient evidence  to  go  to  the  jury,  and  were  the 
court  warranted  in  refusing  to  charge  that  per- 
sonal force  or  terror  was  a  necessary  ingredient? 
or  were  they  warranted  in  charging  the  jury 
that  they  might  find  a  statute  trespass  upon  the 

WEND.  17. 


1857 


WILLARD  v.  WARREN. 


261 


evidence  in  the  case?  The  court  simply  sub- 
mitted to  the  jury  whether  there  was  sufficient 
evidence  to  show  a  forcible  entry  and  detainer, 
and  stated  the  strongest  points  of  proof — the 
removal  of  the  corn-house,  breaking  of  the 
lock,  locking  of  thegate,  to  shut  out  the  plaint- 
iff's cattle,  and  forbidding  her  entrance  with 
cattle.  The  kind  and  amount  of  force  neces- 
sary, is  treated  as  the  same  both  on  the  crimi- 
nal and  civil  side,  and  is  handsomely  summed 
up  by  Toml.  L.  Diet.,  Forcible  Entry,  I,  thus: 
"  A  forcible  entry  is  only  such  an  entry  as  is 
made  with  a  strong  hand,  with  unusual  weap- 
2H2*]  ons,  an  unusual  number  of  'servants 
or  attendants,  or  with  menace  of  life  or  limb; 
for  an  entry  which  only  amounts  in  law  to  a 
trespass,  is  not  within  the  statutes.  But  an  en- 
try may  be  forcible,  not  only  in  respect  of  a 
violence  usually  done  to  the  person  of  a  man, 
but  also  in  respect  to  any  other  kind  of  vio- 
lence in  the  manner  of  the  entry,  as  by  break- 
ing open  the  doors  of  a  house,  whether  any  per- 
son be  in  it  at  the  time  or  not;  especially  if  it 
be  a  dwelling  house,  and  though  a  man  enter 
peaceably,  yet  if  he  turn  the  party  out  of  pos- 
session by  force,  or  frighten  him  out  of  posses- 
sion by  personal  threats  or  violence,  this  also 
amounts  to  a  forcible  entry;  but  not  if  he  mere- 
ly threaten  to  spoil  the  party's  goods. or  destroy 
his  cattle,  or  do  any  injury  which  is  not  of  a 
personal  nature."  The  same  general  view  is 
taken  by  the  American  cases.  Commonwealth 
v.  Dudley,  10  Mass.,  409;  Pennsylvania  v.  Rob- 
ison.  Addis.,  14,  17;  Burl  ads.  Staff.,  2  Const.. 
R.  S.  C.,  4»9.  People  v.  Rickert,  8  Cow.,  282. 
The  result  seems  to  be  that  there  must  l>e  some- 
thing of  personal  violence  or  a  tendency  to,  or 
threat  of  personal  violence,  unless  the  entry  or 
detainer  be  riotous.  In  all  cases,  there  must  be 
something  beyond  a  mere  trespass  upon  the 
property.  The  least,  is  force  done  by  breaking 
the  door  of  a  house,  especially  a  dwelling 
house,  to  which,  probably,  the  court  below  as- 
similated in  their  own  minds,  the  defendant's 
breaking  the  lock  of  the  plaintiff's  granary, 
and  putting  his  own  goods  in  the  granary.  The 
jury  might  also  have  said  from  the  testimony, 
that  the  lock  was  forced  by  him  in  the  night- 
time. Here  was  the  breaking  of  the  door  of  an 
out-house  in  the  actual  possession  of  the  plaint 
iff  by  forcing  the  lock,  with  which  the  witness 
said  it  was  secured.  And  I  think  it  only  re 
mains  to  inquire,  whether  that  be  a  forcible 
entry  within  the  statute.  All  the  other  acts  of 
the  defendant  seem  to  have  come  short  of  it. 

When  the  books  say  that  an  entry  with  vio- 
lence into  a  house  comes  within  the  statute, 
they  frequently  go  back  to  Rex  v.  B<i(hur*t, 
cited  in  various  places  in  Burr.,  Bee  8d  vol. 
pp.  1699,  1702,  1731  and  1732.  The  cane  i- 
slated  by  Yates,  «/.,  in  Hex  v.  Storr,  8  Burr., 
1702.  "  It  was  a  forcible  entry  into  a  man's 
2<W*]  private  dwelling-house  by  three  'peo- 
ple." As  was  said  by  counsel,  in  Rtrv.  ffttirr, 
there  was  enough  to  constitute  a  riot;  and  Ld. 
Mansfield  goes  on  that  ground,  evidently,  at  p. 
1701.  The  question  was  upon  the  words  vi  el 
armi*  in  an  indictment;  and  it  is  inconceivable 
that  words  denoting  no  more  thnn  a  common 
trespass,  should  be  deemed  good  in  an  indict 
men i.  The  words  manu  fnrti  are  necessary,  in 
general;  but  three  persons  being  alleged  to  have 
entered  vi  ft  armi*,  was  in  Rex  v.  Bathur$t 
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holden  to  be  equivalent.  A  riot  comes  with 
strong  hand.  But  the  case  is  much  shaken  by 
Rex  v.  Bake,  3  Burr.,  1731,  unless,  indeed,  the 
indictment  showed  a  riot,  rout,  or,  at  least,  an 
unlawful  assembly,  which  it  did  not,  accord- 
ing to  any  report  of  it  which  I  have  seen.  See 
the  remarks  of  Wilmot,  «/.,  3  Burr.,  1732. 
These  cases,  to  be  sure,  went  on  the  form  of 
the  indictment.  The  question  before  us  is  on 
the  amount  of  proof;  and  in  any  view,  it  comes 
short  of  the  cases  which  allow  the  least.  In  re- 
spect to  the  indictment,  the  better  opinion  is, 
that  the  allegation  of  entry  into  a  dwelling 
simply  vi  et  armis,  without  adding  circum- 
stances of  force  or  terror,  will  not  do.  Here  is 
no  dwelling-house  in  the  case.  There  is  the 
breach  of  an  open  close  and  a  granary;  and 
there  was  evidence  enough  for  the  jury"  to  say 
that  the  lock  was  broken.  Had  this  been  a  dwell- 
ing-house, even  though  no  person  were  in  it, 
there  is  an  old  case  which  would  hold  it  forci- 
ble. On  a  trial  in  the  K.  B.  the  jury  came  to 
the  bar  and  asked:  "If  one  break  a  house,  and 
thus  enter  into  it  (no  person  being  in  the  house), 
whether  that  would  be  a  forcible  entry;  and  the 
court  resolved  that  it  was.  Though  it  seemed 
to  them  that  if  he  had  entered  by  the  window, 
or  if  he  had  opened  the  door  with  a  key,  this 
would  not  have  been  forcible."  2  Roll.,  2;  Hill, 
15  Jac.  This  is  an  outside  case;  and  respects  a 
dwelling  house.  Dalt.  Country  Justice,  418, ch. 
126,  suggests,  apparently,  on  authority  of  the 
same  case,  that,  putting  back  a  bolt  and  draw- 
ing a  latch  of  a  door,  would  be  a  forcible  en- 
try. There  is  nothing  of  that  in  Rolle;  and 
Hawkins,  1  Curw.  Hawk.,  501,  b.  1,  ch.  28 sec. 
26,  very  justly  questions  whether  such  trifling 
circumstances,  which  daily  *pass  be-  [*264 
tween  neighbor  and  neighbor,  would  amount 
to  force  within  the  statute. 

In  the  case  at  bar,  force  or  terror  arising 
from  number,  is  out  of  the  question.  There  was 
no  riot  in  the  case;  and  on  the  whole.  I  think 
it  a  fair  deduction  from  all  the  cases,  that  there 
must  be  circumstances  of  force  or  terror  in  re- 
spect to  the  person.  These  come  in  a  variety 
of  ways.  It  may  be  left  to  the  jury  on  the  great 
number  of  persons,  which  is  one  way  to  fright- 
en. Dalt.  Country  Justice,  417,  ch.  126;  or  if 
one  person  come  with  weapons,  or  violence,  or 
threatenings.  And  of  this  a  great  variety  of  il- 
lustrations is  put.  Id.,  417, 418,  et  »eq.  And  the 
breaking  of  the  dwelling  house  in  Rolle,  I  take 
to  be  only  one  illustration  ;  for  such  naturally 
inspires  terror.  And  yet  if  terror  were  impos- 
sible, and  great  and  unusual  force  were  out  of 
the  way,  or  there  was  none  of  either  which 
could  respect  the  person,  it  must  stand  like  a 
common  trespass.  "It  will  not  be  well  for  you, 
if  you  ever  come  upon  the  premises  again  by 
day  or  by  night."  was  properly  left  to  the  jury 
as  a  threat.  People  v.  Kifkert,  8  Cow..  226. 
Whether  the  party  aggrieved  were  in  actual 
possession,  so  that  entry  would  dispossess  him, 
may  be  considered;  and  from  the  violence  and 
force  used  after  entry,  the  jury  may  infer  act- 
ual force  at  the  time  of  entry.  Hurt  ads.  State, 
2  Const..  489.  "There  must  be,  at  least,  such 
acts  of  violence,  or  surh  threats,  menaces, signs 
or  gestures,  as  may  give  ground  to  apprehend 
some  injury  or  danger  in  standing  in  the  de- 
fense of  possession."  Charge  in  Pa.  v.  Robiiwn, 
Addis.,  17:  "There  must  be  some  apparent  vio. 

131 


264 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1837 


lence  offered  in  a  deed  or  in  word  to  the  per- 1 
son  of  another,  or  the.  party  must  be  furnished 
with  unusual  offensive  weapons,  or  attended 
by  an  unusual  number  of  people."  Per  Jack- 
son, J.,  in  Com.  v.  Dudley,  10  Mass.,  409.  A 
mere  entry,  with  nothing  more  than  usual  for 
one  having  claim  of  title,  is  not  enough.  Id.  I 
am  unable  to  discover  anything  more  than  that 
in  the  case  at  bar.  The  proposition  put  to  the 
court  as  proper  to  go  to  the  jury,  was  a  cor- 
rect general  summary  of  the  law,  which  I  think 
they  should  have  adopted.  Then  the  breaking 
265*]  of  the  granary, if  there  *was  any  thing  in 
it  which  the  jury  could  bring  under  the  proposi- 
tion, or  anything  else  in  the  case,  though  1  can 
see  none  from  the  evidence  here,  it  might  have 
been  submitted.  They  should  have  been  put 
to  judge  whether  there  was  such  violence,  or 
any  other  manifestation  accompanying  any  act 
that  was  done,  as  could  be  construed  into  the 
least  tendency  to  alarm  the  plaintiff  personally. 
A  mere  naked  trespass  to  land  or  out-houses, 
never  was  yet  holden  sufficient. 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  go  from  the  court  below. 

Tre*pa88—ForcibU  entry  and  detainer— Damages. 
Cited  in— 43  N.  Y..  158;  7  Hun,  28;  22  Barb.,  668 ;  24 
Barb.,  18 :  45  Barb..  265 ;  52  Barb.,  215 ;  24  Wis.,  400 ; 
16  Mich.,  471 ;  21  Mich.,  155;  25  Mich.,  169;  19  Minn., 
178;  8  Am.  Rep.,  449  (59  Me.,  568). 

Bill  of  exceptions— Objection— Error.  Cited  in— 21 
Wend.,  548:  23  Wend.,  318;  38  N.  Y.,  186;  63  N.  Y.. 
595 ;  6  Trans.  A  pp.,  242 :  6  Barb.,  335 ;  36  Barb.,  401 ; 
2  Abb.  N.  S.,  204 ;  1  Rob.,  *50 ;  10  Minn..  322. 

Also  cited  in— 13  Minn.,  445. 


THE  TRUSTEES  OF  ROCHESTER 

v. 
PETTINGER. 

Municipal    Corporation — Ordinance  Requiring 
License — Exception —  Construction. 

Where  the  ordinance  of  a  corporation,  forbidding 
the  sale  of  fresh  meat  within  certain  limits,  except 
by  persons  licensed  to  sell,  contains  a  proviso  in 
favor  of  farmers,  authorizing1  them  to  sell  meats,  the 
produce  of  their  farms,  a  person  f  0119 wing:  the  busi- 
ness of  a  butcher,  who  sells  meats  without  being  li- 
censed, cannot  claim  the  protection  of  the  proviso, 
although  the  meats  come  of  sheep  fattened  on  his 
farm,  if  the  farm  be  used  only  as  an  appendage  to 
his  business  as  a  butcher. 

ERROR  from  the  Monroe  C.  P.  Pettinger 
was  sued  in  a  justice's  court  for  a  violation 
of  an  ordinance  of  the  Corporation,  forbidding 
the  sale  of  fresh  meat  without  license  from  the 
Trustees.  The  ordinance,  however,  containing 
a  proviso  in  favor  of  farmers  and  other  per- 
sons, who  were  authorized  to  sell  meat,  the 
produce  of  their  own  farms  or  premises,  with- 
in certain  prescribed  limits.  The  justice  ren- 
dered judgment  against  him,  and  he  appealed 
to  the  C.  P.  On  the  trial  in  that  court,  it  was 
proved  that  the  defendant  resided  about  8  miles 
from  Rochester;  that  his  regular  business  was 
that* of  a  butcher;  that  he  owned  a  farm  of  80 
acres,  of  which  20  acres  were  cleared  and  oc- 
cupied by  him  as  a  pasture  for  the  fattening  of 
sheep  which  he  slaughtered  and  sold;  and  that 
he  had  sold  various  quantities  of  meat  within 
the  prescribed  bounds.  The  C.  P.  ruled  that 
he  was  a  farmer,  within  the  meaning  of  the 
ordinance,  and  instructed  the  jury  that  if  they 
were  satisfied  that  the  meat  sold  by  him  came 
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of  sheep  fattened  *on  his  pasture,  he  [*266 
was  not  liable  to  the  penalty  created  by  the  or- 
dinance. The  trustees  excepted,  and  the  jury 
found  a  verdict  for  the  defendant.  The  trust- 
ees sued  out  a  writ  of  error. 

Mr.  J.  R.  Elwoocl,  for  the  trustees. 

Mr.  H.  Gay,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  court 
below  erred  in  charging  the  jury  that  any  per- 
son of  any  occupation  who  owned  a  pasture 
and  fattened  sheep  upon  it  was  a  farmer,  with- 
in the  meaning  of  the  ordinance,  and  had  a 
right  to  vend  meat  within  the  proviso.  The 
opinion  seems  to  have  regard  to  the  first  ordi- 
nance on  the  subject,  as  thereby  it  was  de- 
clared to  be  lawful  for  "  any  farmer  or  other 
person, "etc.,  to  sell,  under  certain  restrictions, 
meat,  the  produce  of  his  farm ;  but  the  ordi- 
nance, for  a  violation  of  which  this  suit  is 
brought,  limits  the  exemption  in  the  proviso 
to  farmers  alone ;  they  may  sell  within  a  pre- 
scribed district  certain  meats,  the  growth  and 
production  of  their  own  farms.  The  testi- 
mony shows  that  the  regular  business  of  the 
defendant  was  that  of  a  butcher,  which  he  fol- 
lowed for  a  livelihood  at  the  time  of  the  al- 
leged infraction  of  the  ordinance;  that  he 
owned  a  farm  in  the  neighborhood,  which  he 
used  chiefly,  if  not  wholly,  for  the  benefit  and 
accommodation  of  his  occupation  as  a  butcher: 
at  least,  such  is  the  fair  inference  from  the  evi- 
dence. Now,  if  the  farm  was  in  fact  used  and 
occupied  as  a  convenient  and  profitable  ap- 
pendage to  another  calling,  to  wit :  the  busi- 
ness of  butchering,  and  was  not  occupied  and 
cultivated  as  a  farm  in  the  ordinary  mode  of 
farming,  in  the  common  and  popular  accepta- 
tion of  the  term,  he  could  not  be  considered  as 
coming  within  the  exception.  He  would  oc- 
cupy it,  not  as  a  farmer,  but  as  a  butcher, 
with  the  view  the  better  to  promote  his  busi- 
ness in  that  line.  The  plain  object  of  the 
ordinance  was,  while  it  protected  licensed 
butchers,  to  allow  farmers  to  come  in  and  sell 
the  produce  of  their  farms.  This  is  the  fair 
and  reasonable  meaning  of  its  language,  and 
*the  jury  should  have  been  so  instruct-  [*267 
ed,  and  not  that  any  person  owning  a  pasture 
or  farm,  and  fattening  sheep  thereon,  in  the 
purview  of  the  law  came  within  the  proviso. 

Judgment  reversed. 


HART  ET  AL.  9.  WRIGHT. 

Sales  —  Implied  Warranty  —  Sound  Price  does  not 
liaise,  that  Article  is  Fit  for  all  Purposes  to 
which  it  is  Ordinarily  Applied  —  Flour  made 
from  Grown  Wheat. 

A  general  sale  of  merchandise  for  a  sound  price 
does  not  raise  an  implied  warranty  that  the  article 
is  fit  for  all  the  purposes  to  which  it  is  ordinarily 
applied.  Thus,  where  a  starch  manufacturer  bought 
a  quantity  of  flour  at  the  highest  market  price,  with- 
out disclosing  the  use  for  which  it  was  intended, 
and  after  delivery  found  that  it  was  made  of  grown 
wheat,  which  rendered  it  unprofitable  to  be  made 


.-Scrtes-  Warranty-Implied  warranty—  Caveat 
emptor.  For  full  discussion,  see  Seixas  v.  Woods,2 
Cai.,  48  note  ;  Welsh  v.  Carter,  1  Wend.,  185,  note  ; 
Wilmot  v.  Kurd.  11  Wend.,  584,  note  ;  Gallagher  v. 
Waring,  9  Wend.,  20,  note. 

Implied  warranty  of  wholesomeness  in  sales  of  pro- 
visions, Van  Bracklin  v.  Fonda,  12  Johns.,  468,  note. 
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into  rtarch,  and  unfit  for  bread  for  ordinary  use, 
but  was  still  valuable  for  other  purposes,  it  was  held 
that  an  action  did  not  lie  against  the  vendor  on  an 
implied  warranty  that  the  flour  was  fit  for  all  the 
ordinary  purposes  for  which  flour  is  used. 

It  was  also  held  that  a  warranty  could  not  be  im- 
plied from  the  difficulty  of  ascertaining  the  quality 
of  the  flour,  although  it  was  as  fair  to  appearance 
as  the  best  flour,  and  could  not  be  known  by  mere 
inspection  to  be  made  of  grown  wheat. 

The  doctrine  which  raises  on  a  fair  sale  of  an  ar- 
ticle of  goods  or  merchandise  the  implied  warranty 
that  it  is  merchantable  or  fit  for  the  purpose  in- 
tended, especially  in  the  sale  of  a  manufactured  ar- 
ticle, discussed  and  repudiated. 

Whether  a  warranty  may  not  be  implied  from  a 
description  of  the  article  in  the  sale  note  or  bill  of 
parcels,  quaere. 

Citations— 2  Kent,  Com.,  478, 479,  n-  c,  480 ;  481,  n.  e; 
a  Wend.,  20 :  2  Cai.,  48 :  20  Johns.,  196 ;  1  Wend.,  185: 
6  Taunt.,  108,  446;  5  Bing.,  533,  225;  15  Mass.,  319;  1 
.Johns..  96,  105,  275 ;  5  Johns.,  354,  395,  404 :  4  Johns., 
421 ;  13  Johns.,  392,  395  ;  18  John*.,  403 ;  14  Johns.,  316; 
2  Marsh.,  141 ;  5  B.  &  Aid..  240 ;  4  Camp.,  144 ;  2  Pick., 
214,  220 ;  1  Stark.,  140,  504 ;  1  Moore,  106 :  2  Harr.  & 
G.,  495.  522-527 ;  3  Serg.  &  R.,  23, 37  ;  2  Esp.,  572 ;  5 
Gill.  &J-,  110;  2  GreenJ.,  139 ;  4  Cow.,  440:  6  Cow., 
354 ;  12  Wend.,  413,  565 ;  1  Pet.  C.  C.,  317  ;  8  Pick.,  250 ; 
1  Camp..  113:  4  B.  &  Aid..  387:  12  Johns..  468;  4 
Price,  1&5 ;  1  Dom..  84 ;  4  Taunt.,  847 :  4  Barn.  &  C.. 
108:  9  Wend.,  20, 28;  2  M'Cord,  407;  1  Bay,  319,  474;  1 
Bail.,  179;  4  Rand.,  5,  7. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Wright  sued  the  plaintiffs  in 
error  for  breach  of  warranty  in  the  sale  of  315 
barrels  of  flour.  The  declaration  contained 
several  counts,  alleging  that  the  flour  was  sold 
as  good,  sound,  wholesome,  merchantable,  and 
of  the  first  quality,  and  averring  that  it  was 
not  good,  and  that  it  was  unsound,  unwhole- 
some, damaged,  unmerchantable,  and  of  an 
inferior  quality.  The  defendants  pleaded  non 
OMumpnt.  The  flour  was  sold  in  Nov.,  1833, 
at  $5.81±  per  barrel,  being  described  in  the 
sale  note  as  "  E.  S.  B.  Flour"  (meaning  E.  8. 
Beach's  flour).  The  plaintiff  was  a  manufact- 
urer of  starch.  The  defendants  were  com- 
mission merchants,  and  sold  flour  received  by 
them  from  E.  8.  Beach,  the  manufacturer. 
1268*1  The  plaintiff  did  not  disclose,  at  *the 
time  or  the  purchase,  the  use  to  which  he  in- 
tended to  apply  the  flour.  After  its  delivery, 
he  found  on  trial  it  had  been  manufactured  of 
grown  wheat,  and  offered  to  return  it  to  the 
defendants,  who  refused  to  accept  it.  Good 
bread  for  ordinary  use  cannot  be  made  of  such 
flour — it  is  unwholesome ;  it  is  fit,  however, 
for  making  hard  bread  and  biscuit  crackers ; 
and  for  some  purposes  said  to  be  superior  to 
any  other  flour,  but  it  is  not  profitable  for  mak- 
ing into  starch,  it  yielding  on  an  average  25 
Ibs.  per  barrel  less  starch  than  good  flour,  and 
requiring  50  cents  per  barrel  more  labor  in 
manufacturing  it  into  starch  than  flour  made 
of  wheat  not  grown.  The  value  of  grown 
flour  in  market  was.  at  the  time  of  the  Kale, 
from  12$  to  18f  cents  less  than  flour  not  grown. 
The  plaintiff  paid  the  highest  market  price  for 
the  best  flour.  The  flour  in  question  was  as 
fair  to  appearance  as  the  best  flour,  and  could 
not  be  known  to  be  made  of  grown  wheat  by 
mere  inspection.  The  judge  who  presided  at 
the  trial  instructed  the  jury  that  if  the  flour  in 
question  was  defective  and  unfit  for  the  ordi- 
nary purposes  for  which  flour  is  used,  the 
plaintiff  was  entitled  to  recover.  The  defend- 
ants' counsel  excepted  to  the  charge.  The  jury 
found  a  verdict  for  the  plaintiff  for  $  r/».  on 
which  Judgment  was  entered.  The  defend- 
ants sued  out  a  writ  of  error. 
WBND.  17. 


The  cause  was  submitted  on  written  argu- 
ments by 

Mr.  H.  R.  Storrs,  for  the  plaintiffs  in 
error. 

Mr.  D.  Graham,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  conceded 
by  the  counsel  for  the  defendant  in  error  that 
here  was  no  express  warranty,  but  he  insists 
that  there  was  an  implied  warranty  that  the 
flour  was  merchantable.  He  is  doubtless  right 
in  another  point  which  he  makes,  that  there 
was  an  implied  warranty  of  wholesomeness, 
especially  if  the  jury  might  say,  on  the  evi- 
dence, that  the  flour  was  intended  for  domestic 
use.  But  the  judge  did  not  put  the  case  to 
them  in  that  view. 

There  may  be  some  doubt,  as  contended  by 
the  counsel  for  the  plaintiffs  in  error,  whether 
the  charge  can  be  Considered  as  hav-  [*269 
ing  put  the  case  on  the  ground  that  the  war- 
ranty was  of  a  merchantable  quality  ;  but  ad- 
mitting this  to  be  so,  I  am  not  aware  that  a 
general  sale  of  merchandise  implies  a  warranty 
of  any  quality.  Many  cases  on  this  point  are 
collected  by  Chancellor  Kent  in  his  Commen- 
taries, 2d  vol.,  478,  479.  and  n.  e,  and  481,  n. 
e,  3d  ed.  Some  of  the  English  cases  cited  by 
him  in  the  first  note,  he  thinks,  if  carried  out 
in  principle,  would  go  far  towards  the  adop- 
tion of  the  civil  law  rule,  that  a  sound  price 
implies  a  warranty ;  and  several  American 
cases,  including  that  of  Gallagher  v.  Waring, 
9  Wend.,  20,  are  looked  upon  by  him  as  show- 
ing a  disposition  to  domesticate  the  rule  with 
us.  On  the  whole  however,  he  considers  the 
contrary  as  well  established  both  in  the  English 
and  American  law.  I  think  we  may  say  this 
is  emphatically  so  in  N.  Y.  A  mistaken  sale 
of  peachum  wood  for  brazilletto,  Seixas  v. 
Woods,  2  Cai.,  48,  or  barilla  for  kelp,  Swett  v. 
Colgate,  20  Johns.,  196,  though  the  article  in- 
tended be  mentioned  in  the  bill  of  parcels,  does 
not  subject  the  vendor  to  an  action.  So  a  sale 
of  a  composition,  fraudulently  made  to  re- 
semble barilla,  as  and  for  the  lalter.  Wel*h  v. 
Carter,  1  Wend.,  185.  In  these  cases  there  was 
a  mistake  in  kind,  and  the  substituted  article 
was  either  greatly  inferior  or  utterly  worthless. 
In  the  two  latter  cases  the  subjects  of  sale  were 
manufactured  articles.  20  Johns.,  196.  And 
the  cases  are,  therefore,  directly  the  contrary 
of  what  is  supposed  to  have  been  decided  in 
Laing  v.  Fidgeon,  6  Taunt.,  108.  that  a  war- 
ranty of  merchantable  quality  is  always  im- 
plied against  the  vendor  of  manufactured 
goods,  Best,  Ch.  J.,  in  Jones  v.  Bright,  5  Bing., 
533;  though  I  am  unable  to  perceive  that  the 
case  holds  any  such  thing.  In  \\'el*h  v.  Car- 
ter the  simulated  barilla  was  literally  worth 
nothing.  Conner  v.  llenderton,  15  Ma**.,  81U, 
is  to  the  same  effect  with  Seixa*  v.  WowJ». 

Upon  the  point  of  mere  quality,  our  cases 
are  equally  uniform,  and  more  strongly  sup- 
ported by  other  authorities,  both  in   England 
I  and  the  U.  S.  There  is  no  implied  warranty  in 
a  general  sale  that  the  quality  shall  !><•  equal  to 
the?  price  paid.     Snell  v.  M'ose*,  1  Johns.,  96, 
•105.    and    admitted    in    Dejretze    v.  [*27O 
Tnimper.  1  Johns..  275.  and  .'vinrf*  v.  Taylor,  5 
Johns..  895,  404.   The  principle  wa»  applied  to 
|  a  sale  of  Spanish  brown  and  white  lead  in  kegs 
I  for  a  fair  price,  which  proved  to  be  worthless 
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by  previous  adulteration,  Holden  v.  Dakin,  4 
Johns.,  421  ;  to  the  sale  of  a  wagon  purchased 
on  sight,  for  $30,  affirmed  by  the  vendor  to  be 
worth  that  sum,  whereas  in  truth  it  was  worth 
but  $25,  Davis  v.  Meeker,  5  Johns.,  354-;  to 
stock  in  a  turnpike  company  sold  as  being 
fully  paid  up,  but  on  which  the  vendor  was 
largely  in  arrear,  both  parties  mistaking  the 
effect  of  an  entry  in  the  company's  books, 
which  credited  payment  in  full,  Cunningham 
v.  Upier,  13  Johns.,  392,  395;  the  sale  of  a 
slave  for  a  sound  price,  who  was  in  the  habit 
of  stealing,  Fleming  v.  Sl0cumt  18  Johns..  403; 
and  of  crockery  for  the  price  of  first  quality, 
whereas  the  article  turned  out  to  be  inferior. 
Tliompson  v.  A*hton,  14  Johns.,  316.  Several 
of  these  cases,  it  will  again  be  perceived,  are  of 
manufactured  articles  ;  and  in  Thompson  v. 
Anhton,  this  court  refused  to  receive  evidence 
that  it  was  customary  to  sell  crockery  in  close 
crates,  without  inspection,  and  on  exhibition 
of  the  invoice,  with  the  understanding  that 
such  sales  carried  a  warranty  of  the  article 
being  good  and  merchantable.  The  sale  was  in 
fact  by  invoice,  and  on  an  assertion  that  the 
crockery  conformed  to  it,  and  so  far  resembled 
Seixas  v.  Woods. 

These  cases  have  not  been  overruled,  and 
their  principles  have  not  been  seriously  ques- 
tioned anywhere.  It  has  been  doubted  whether 
those  which  deny  a  warranty  to  lie  implied  by 
description  in  a  sale  note,  bill  of  parcels,  etc., 
were  not  a  wrong  application  of  the  common 
law  rule,  2  Kent,  Com.,  479,  3d  ed.;  and  they 
have  been  severely  criticised  and  generally  re- 
pudiated in  our  sister  states,  whose  courts 
hold,  with  the  English  cases,  that  such  a  de- 
scription is  a  warranty  of  kind  and  quality,  as 
far  as  it  goes.  Yatesv.  Pym,  6 Taunt.,  446  ;  8 
C.,  2  Marsh.,  141  ;  Shepherd  v.  Kain,  5  B.  & 
Aid.,  240  ;  Gardiner  v.  Gray,  4  Camp.,  144,  as 
explained  2  Pick.,  219,  220  ;  Bridge  v.  Wain,  1 
Stark..  504;  Rowev.  Osborne,  1  Id.,  140;  Proxser 
271*]  *v.  Hooper,  1  Moore,  108  ;  Osgood  v. 
Lewi*,  2  Harr.  &  G.,  495,  522-527  ;  Hastings  v. 
Lovering,  2  Pick.,  214,  220;  Borrekinsv.  Bevan, 
3  Serg  &  R.,  23  ;  contra,  see  Jendwine  v. 
Slade,  2  Esp.,  572  ;  Conner  v.  Henderson,  15 
Mass  ,  319,  and  see  Henderson  v.  Sevey,  2 
Greenl.,  139. 

These  cases  may  be  easily  extended  in  prin- 
ciple to  everything  said  or  written,  in  respect 
to  kind  or  quality,  though  intended  as  mere 
matter  of  description  or  opinion.  In  Vt.,  it  was 
insisted  on  as  implying  a  warranty  in  a  note 
for  good  stoves.  These  were  found  to  crack, 
on  trial,  a  long  time  after  they  had  been  deliv- 
ered ;  but  the  court  refused  to  consider  the 
word  good,  as  implying  a  warranty.  Skinner, 
Ch.  J.,  said  he  was  inclined  at  first  to  consider 
it  a  warranty  of  ordinary  quality  ;  but  the 
court  was  satisfied  that  such  a  construction 
would  be  attended  with  much  difficulty  in  its 
application.  A  merchant,  said  he,  affirms  his 
articles  of  sale  to  be  good  ;  this  is  understood 
to  be  mere  opinion.  Yet,  inBorrekmsv.  Bevan, 
3  Serg.  &  R. ,  37,  Rogers,  J.,  says :  "  Prom  a 
critical  examination  of  all  the  cases,  it  may  be 
safely  ruled  that  a  sample,  or  description  in  a 
sale  note,  advertisement,  bill  of  parcels  or  in- 
voice, is  equivalent  to  an  express  warranty 
that  the  goods  are  what  they  are  described,  or 
represented  to  be,  by  the  vendor."  And  he 
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strongly  intimates  that  we  have  virtually  over- 
ruled Seixas  v.  Woods  in  our  cases,  raising  a 
warranty  on  a  sale  by  sample.  See  Oneida 
Mfg.  Society  v.  Lawrence,  4  Cow. ,  440 ;  An- 
drews v.  Kneeland,  6  Id.,  354  ;  Boorman  v. 
Jenkins,  12  Wend.,  566  ;  Beebe  v.  Robert,  Id., 
413;  see,  also,  5  Johns.,  395  ;  1  Pet.  C.  C.. 
317  ;  8  Pick.,  250  ;  1  Camp.,  113;  4  Barn.  & 
Aid.,  387.  He  then  proceeds  to  show  that  the 
English  cases  always  imply  a  warranty  that  the 
goods  sold  are  the  same  in  specie  with  those 
mentioned  in  the  contract.  The  illustrations 
which  follow,  show  how  difficult  it  is  to  limit 
this  exception  in  its  application  to  the  concerns 
of  real  life  ;  and  how  easily  it  may  be  con- 
founded with  a  mere  defect  in  quality.  All 
these  cases  are  not  an  extension  of  the  doctrine 
of  implied  *warranty,  so  much  as  of  [*272 
what  shall  be  considered  evidence  of  an  ex- 
press engagement. 

Either  class  of  the  N.  Y.  cases,  those  which 
relate  to  kind  or  quality,  in  their  principle  dis- 
pose of  the  one  at  bar.  They  are  but  illustra- 
tions of  the  rule  nearly  universal,  that  a  war- 
ranty is  not  raised  by  a  sound  price  alone. 
There  are  certainly  exceptions,  but  they  all  de- 
pend on  peculiar  circumstances.  One  is  the 
sale  of  provisions  to  be  used  as  food  for  man- 
kind. This  rests  on  a  regard  to  the  public 
health,  Van  Bracklin  v.  Fonda,  12  Johns. ,  468; 
and  I  am  not  aware  of  any  other  case  in  this 
State  wherein  a  warranty  of  quality  is  en- 
grafted on  a  sound  price  alone.  I  have  already 
noticed  that  the  present  case  is  not  within  that 
exception. 

It  is  said  that  a  much  more  comprehensive 
exception  is  to  be  found  in  the  modern  English 
cases.  These  are  supposed  to  hold  that  a  stip- 
ulation for  the  merchantable  quality  of  the  ar- 
ticle sold  is  always  implied,  especially  in  the 
sale  of  manufactured  articles.  Such  an  import 
is  imputed  in  2  Kent,  Com.,  479,  480,  n.  c ; 
and  it  cannot  be  denied  that  Gardinei'  v.  Gray, 
4  Camp.,  144,  cited  in  Kent,  Com.,  goes  that, 
and  even  greater  lengths,  unless  indeed  it  be 
put  on  the  restricted  ground  of  description  in 
a  written  contract,  as  the  marginal  note  seems 
to  place  it.  There  is  nothing  in  the  case  itself 
so  to  confine  it.  The  counsel^ or  the  defendant 
in  error,  I  think,  has  with  great  propriety 
drawn  our  attention  to  this  case.  If  I  under- 
stand it,  Ld.  Ellenborough  means  to  assert, 
that  without  any  particular  warranty,  there  is 
an  implied  term  in  every  contract,  that  the 
article  shall  be  salable  at  a  reasonable  price 
under  the  denomination  mentioned  in  the  con- 
tract. The  case  was  simply  a  sale  of  waste  silk. 
It  was  inferior  in  quality,  and  not  saleable 
under  that  denomination.  Still  it  was  waste 
silk.  True,  it  was  sent  from  some  distance  ;  it 
was  described  in  a  sale  note  ;  it  was  a  manu- 
factured article  ;  but  no  particular  restricted 
ground  is  taken.  The  case,  for  aught  I  see, 
goes  over  to  the  civil  law  in  respect  to  personal 
property,  as  effectually  as  HitcJicock  v.  Gid- 
dings,  4  Price,  135,  has  done  in  respect  to  real 
property.  See  1  Dora.,  84.  *There  may  [*273 
be  a  moral  beauty  in  the  Roman  law,  which 
commends  it  to  our  adoption.  There  is  no 
doubt  that  it  is  a  more  complete  protection 
against  the  secret  frauds  of  the  vendor  ;  but  it 
lies  with  the  Legislature  to  adopt  it.  Such  a 
measure  would,  at  best,  unsettle  inveterate 
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habits  of  business,  and  introduce  a  vast  amount 
of  litigation.  Jones  v.  Bowden,  4  Taunt.,  847,  j 
was  a  case  of  fraud.  The  other  cases  cited  by 
Chancellor  Kent,  and  which  are  spoken  of  as 
raising  generally  a  warranty  that  the  article 
shall  be  fit  for  the  purpose  intended,  seem  to 
be  limited  to  sales  where  the  thing  is  under- 
stood by  both  parties  to  be  purchased  for  a 
specific  use.  Lning  v.  Fidgeon,  6  Taunt.,  108, 
was  the  case  of  a  sale,  by  sample,  of  goods  for 
the  North  American  market ;  and  the  goods 
neither  corresponded  with  the  sample,  nor 
were  they  fit  for  the  market.  In  Gray  v.  Cox, 
4  Burn.  &  0.,  108,  the  court  were  divided  on 
going  even  to  the  extent  of  saying  that  a  sale 
of  goods  for  a  specific  object  raised  a  warranty. 
Jone*  v.  Bright,  5  Bing.,  525,  was  a  sale  of 
copper  for  sheathing  a  specific  vessel.  Best, 
Ch.  ./.,  expresses  his  desire  to  put  the  case  on 
the  broad  principle,  that  "  If  a  man  sells  an 
article,  he  thereby  warrants  that  it  is  mer- 
chantable ;  that  it  is  fit  for  some  purpose." 
This  was  established,  he  thinks,  in  Laing  v. 
Fidgeon.  The  other  judges  do  not  go  that 
length.  But  these  are  clearly  not  cases  of  im- 
plied but  express  warranty.  "  If  a  man,"  says 
IJe"<t.  Ch.  J.,  in  Jor*e»  v.  Bright,  "  asks  for  a 
carriage  horse,  or  a  horse  to  carry  a  female,  or 
a  timid  and  infirm  rider,  he  who  knows  the 
qualities  of  the  animal  and  sells,  undertakes, 
on  every  principle  of  honesty,  that  it  is  fit  for 
the  purpose  indicated.  The  selling,  upon  a  de- 
mand for  a  horse  with  particular  qualities,  is 
an  affirmation  that  he  possesses  those  qualities. 
So,  it  has  been  decided,  if  beer  be  sold  to  be 
•consumed  at  Gibraltar,  the  sale  is  an  affirma- 
tion that  it  is  fit  to  go  so  far." 

It  is  not  pretended  that  the  case  at  bar  is  one 
of  sale  for  a  specific  object.  It  was  for  a  pur- 
pose altogether  undefined,  except  by  the  nat- 
ure of  the  article  and  its  ordinary  use;  and  I 
have,  therefore,  looked  into  the  late  English 
cases,  merely  to  see  how  far  they  sustain  the 
i274*]  implied  warranty  of  *merchantable 
quality.  They  may  be  said  to  tend  that  way; 
but  still,  if  the  words  "merchantable  quality" 
Derestricted,  as  ' '//.  ./.  Best  has  put  it,  that  the 
article  must  be  fit  for  some  purpose,  it  cannot 
be  considered  a  very  serious  departure  from 
the  old  rule.  If  it  be  carried  out  to  its  ordi- 
nary acceptation,  I  do  not  see  but  it  would  re- 
peal the  law,  as  it  is  to  be  collected  from  all  the 
former  cases.  The  case  of  Gallagher  v.  War- 
ing, 9  Wend.,  20.  is  relied  on  as  going  that 
length,  and  a*  fully  justifying  the  charge  in 
this  case.  The  only  point  necessarily  involved 
in  that  case  was  whether  the  well  nettled  rule, 
that  a  sale  by  sample  is  a  warranty,  was  ap- 
plicable. Having  concluded  in  the  affirmative, 
"the  present  Chief  Justice  proceeds  incidental! v 
to  notice  thequestion  whether  the  cotton  which 
lay  in  bales,  not  open  for  inspection  by  the 
purchaser,  was  (the  sample  being  out  of  ques- 
tion and  the  sale  being  general)  impliedly  war- 
ranted to  be  good  merchantable  cotton,  free 
from  damage,  within  the  language  of  the  sec- 
ond count  of  the  declaration.  He  concludes 
(hat  it  was.  Some  of  his  illustrations  are  very 
strong,  and.  as  Chanedlnr  Kent  think*,  indicate 
a  decided  leaning,  like  the  British  decision*,  to 
the  civil  law  rule.  2  Kent,  Com.,  480,  ;...  8d 
<•<!.  But  it  would  be  far  out  of  the  case,  and 
indeed  contradicting  the  scope  of  the  opinion, 
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to  say  that  it  goes  beyond  a  sale  where  the  ar- 
ticle is  not  open  to  the  inspection  of  the  vend- 
ee In  the  case  at  bar,  the  barrels  of  flour,  for 
aught  that  appears,  were  as  easily  opened  as 
the  kegs  of  Spanish  brown  or  white  lead  in 
Hnlden  v.  Dakin,  or  the  crockery  crates  in 
Thompson  v.  A»hton. 

This  doctrine,  too.  that  an  implied  warranty 
arises  from  difficulty  of  inspection,  seems  to 
me  to  have  been  properly  brought  within  very 
narrow  bounds  by  a  recent  and  well  considered 
case.  Hyatt  v.  Boyle,  5  Gill.  &  J.,  110.  The  sale 
was  of  24  kegs  of  tobacco,  branded  with  Parkins' 
crooked  brand,  known  to  be  a  very  fine  one; 
but  the  tobacco  proved  to  be  rotten,  and  utterly 
unsaleable  for  ordinary  use.  The  vendor  knew 
it  was  intended  for  sale;  it  was  insisted  that  the 
circumstances  implied  at  least  a  warranty  that 
the  tobacco  was  merchantable,  on  the  author- 
ity of  the  late  English  dicta,  which  it  was  said 
the  court  had  approved  *in  a  previous  [*275 
case,  in  which  they  had  also  sanctioned  the 
same  implication,  from  the  buyer  having  no  op- 
portunity of  ascertaining  by  inspection  the 
quality  of  the  article.  The  court  deny  having 
sanctioned  the  English  dicta;  and  as  to  want- 
ing opportunity  for  inspection,  they  remark, 
that  the  exception  arising  from  the  "  rule  of 
caveat  emptor  from  that  cause  does  not  apply 
to  cases  circumstanced  like  the  present,  but  to 
those  where  the  examination  at  the  time  of  sale 
is,  morally  speaking,  impracticable — as  where 
goods  are  sold  before  their  arrival  or  landing. 
The  mere  fact  of  the  inspection  being  attended 
with  inconvenience  or  labor,  is  not  equivalent 
to  its  impracticability.  If  the  purchaser  desire 
to  avoid  it,  and  yet  obtain  the  protection  it 
would  afford  him,  he  must  do  so  by  exacting 
from  the  vendor  an  express  warranty  of  quality. 
The  case  is  applicable  to  the  present  in  every 
view;  and  I  confess  that  I  am  unable  to  see  the 
reason  for  relaxing  even  thus  far.  Why  not  de- 
mand a  warranty  of  the  goods  not  yet  arrived? 
Where  is  the  exception  to  terminate?  If  we  put 
ourselves  upon  difficulty,  I  know  not  what  may 
eventually  be  brought  within  it.  Everything 
demanding  peculiar  skill,  in  order  to  ascertain 
its  quality,  comes,  for  aught  I  see, equally  with- 
in the  reason  of  the  exception;  and  in  respect  to 
some  dealers,  it  is  hardly  possible  to  name  a  fly 
article  of  merchandize  which  will  not,  under 
circumstances,  though  present  and  within  view 
of  the  purchaser,  come  in  for  this  implied  war- 
ranty. Take  the  Maryland  restriction  to  moral 
impracticability;  and,  I  ask,  what  is  more  im- 
practicable than  for  the  purchaser  of  a  horse  to 
discover  certain  diseases,  or  the  purchaser  of  a 
ship  its  secret  defects?  It  is  many  times  abso- 
lutely impossible;  yet  we  confine  the  vendee  to 
an  express  warranty.  By  keeping  within  the 
pale  of  our  own  authorities,  a.s  in  duty  bound. 
we  avoid  at  least  a  pilgrimage  of  litigation,  if 
not  a  total  subversion  of  te  common  law  rule. 
It  would  be  well  for  all  conrts  perhaps  to  pause, 
and  take  a  lesson  from  one  of  our  neighbors, 
the  State  of  S.  C.  "Where,  at  an  early  period." 
says  Richardson,  J. ,  in  Harrington  v.  Om'r*.. 
etc.,  2  M'Cord.  407.  "  the  judge's  decided  that 
the  purchaser  of  a  necro,  'without  war  [*Ji7<l 
ranty.  might  recover  back  the  price  paiu.  if  the 
negro  turned  out  to  be  unsound,  the  decision 
was  in  favor  of  a  valuable  species  of  property, 
of  the  diseases  of  which,  too,  the  seller  could 
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not  be  altogether  ignorant  in  general,  because 
the  negro  has  understanding,  and  will  tell  of 
his  complaint,  etc.  It  was,  too,  of  that  prop- 
erly of  which  the  common  law  does  not  treat, 
and  concerning  which  the  civil  law  is  very  con- 
versant. It  seemed,  then,  somewhat  allowable, 
to  call  in  the  aid  of  the  civil  law  in  the  partic- 
ular case.  1  Bay,  819.  In  the  very  next  case 
reported,  Id.,  474,  we  find  the  judges  fearing, 
lest  all  contracts  should  be  set  afloat.  But  the 
new  principle  had  got  abroad;  and  although 
every  new  set  of  judges  have  deplored  its 
growth,  we  find  the  principle  deduced  from  the 
first  decision,  fairly  applied  to  every  species  of 
property  and  every  piece  of  mechanism,  from 
a  steamboat  down  to  a  Yankee  clock.  Had  the 
first  judges  been  asked  how  far  the  inova- 
tion  was  to  go,  the  reply  would  have  been  only 
to  slaves.  This  species  of  property  being  un- 
known to  the  common  law,  we  must  look  else- 
where for  the  rules  concerning  it  as  a  matter 
of  necessity;  but  succeeding  judges  looked  only 
to  the  plain  principle  established,  that  full  con- 
sideration implies  a  warranty  of  soundness  in 
everything ;  and  now,  under  the  influence  of 
the  principles  thus  extended,  we  find  practi- 
cally established  in  judicial  proceedings,  a  spe- 
cies of  eminent  domain  to  make  or  break  con- 
tracts." After  much  litigation,  that  State  seems 
finally  under  a  late  decision  of  the  Court  of  Ap- 
peals, Carnochan  v.  Gould,  1  Bail.,  179,  to  have 
been  brought  back  to  the  common  law.  This 
case  decided,  that  in  a  sale  of  cotton  by  sample, 
a  close  inspection  of  which  by  a  skillful  dealer 
would  have  disclosed  the  defect  in  the  bulk, 
the  purchaser  could  not  setup  an  implied  war- 
ranty. The  civil  law  rule,  therefore,  seems 
now  confined  in  the  U.  8  to  La.  It  prevailed 
for  some  time  in  Conn.,  but  was  recently  over- 
ruled there.  2  Kent,  Com.,  480.  It  is  said,  4 
Rand.,  7,  to  prevail  in  N.  C.  Va.  adheres  to 
the  common  law  rule,  even  in  respect  to  slaves. 
Wttfon  v.  Shackkford,  4  Rand. ,  5. 
277*]  *A  contract  to  deliver  goods  gener- 
ally of  a  certain  description,  in  another  matter. 
There  the  contract  is  executory,  and  the  vend- 
ee may  take  his  ground  on  a  defective  article 
being  tendered.  He  has,  doubtless,  a  right  to 
insist  that  it  shall  be  merchantable;  and  if  it 
prove  not  to  be  so,  after  he  shall  have  taken 
reasonable  time  to  inspect  it,  he  may  return  it 
2  Kent,  Com..  479.  3d  ed  ;  per  Nelson,  J.,  in 
Gallagher  v.  Waring,  9  Wend.,  28.  These  au 
thorities  are  cited  by  the  counsel  for  the  de- 
fendant in  error;  but'it  should  be  remembered 
that  the  case  in  question  is  one  where  the  sale 
was  executed.  The  rule  is  altogether  different 
in  the  two  cases,  both  as  to  real  and  personal 
estate.  In  neither  can  a  specific  execution  be 
insisted  on,  even  where  there  is  a  mere  mistake; 
but  after  the  contract  is  once  executed,  the  law 
will  not,  in  general,  raise  an  implied  warranty 
of  quality  as  to  the  latter,  nor  of  title  or  qual- 
ity as  to  the  former. 

On  the  whole,  I  am  satisfied  that  the  court 
below  erred  in  the  directions  which  it  gave  to 
the  jury.  The  judgment  must,  therefore,  be 
reversed,  and  a  venire  de  now  must  issue. 

Judgment  accordingly. ' 

1— The  Judgment  of  the  Supreme  Court  in  this  case 
waa  affirmed  in  the  Court  for  the  Correction  of  Er- 
rors, at  its  session  in  Dec.,  1837,  by  a  vote  of  15  to  9 
130 


Affirmed— 18  Wend.,  449. 

DiBtinguished-43  Ain.  Dec.,  678, 679. 

Cited  in— 20  Wend.,  64,  B5;  23  Wend.,  351 :  2  Hill,. 
608  :  1  Denio,  386  ;  5  N.  Y-,  86 ;  45  N.  Y.,  268  (6  Am. 
Rep.,81);  61  N.  Y.,  204  (10  Am.  Rep.,  600):  4  Lans..  7, 
8  ;  3  Barb.,  331 :  26  Barb..  142;  34  Barb.,  206;  43  Barb., 
43:  61  Barb..  565:  44  How.  Pr.,  117:  1  Bos..  486:  3  E. 
D.  8.,  379 ;  4  E.  D.  8..  204 :  3  Leg.  Obs..  72 ;  35  Am.. 
Dec.,  573  (110  Mass.,  321);  14  Am.  Hep.,  609. 
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Replevin — Claim  of  Properly  in  Defendant — 
Payment  of  Fees. 

In  replevin,  the  defendant  who  claims  property 
in  the  goods,  must,  not  only  give  notice  of  such- 
claim,  but  must  also  demand  a  trial  of  its  validity, 
and  tender  the  necessary  fees  of  the  officer  and 
jury,  previous  to  the  delivery  of  the  property  to 
the  plaintiff. 

A  reasonable  indulgence,  if  desired,  should  be 
given  to  a  defendant,  not  in  funds,  to  pay  the  fees.. 

Citation-2  R.  8.,  525,  sec.  13. 

THIS  was  an  action  of  debt  to  recover  the- 
penalty  of  $250  given  by  statute,  against 
a  sheriff  for  making  deliverance  of  property 
under  a  writ  of  replevin,  after  claim  of  prop- 
erty, and  before  inquiry  into  the  validity  of 
such  claim,  tried  at  the  Chenango  Circuit  be- 
fore the  Hon.  Robert  Monell,  one  of  the  Cir- 
cuit Judge*. 

A  deputy  of  the  defendant  went  to  the  house 
of  Miller,  the  now  plaintiff,  with  a  writ  of  re- 
plevin sued  out  in  favor  of  one  Samuel  Eels,. 
Jr.,  against  Miller  for  a  one-horse  wagon.  The- 
deputy  delivered  thesummons.required  by  law 
to  Miller,  and  then  proceeded  to  where  the- 
wagon  was.  Miller  claimed  it  to  be  his  prop- 
erty and  forbade  its  removal,  but  did  not  inti- 
mate a  desire  to  have  the  claim  tried,  or  pay 
or  offer  to  pay  the  fees  of  the  sheriff  and  jury 
for  trying  such  claim.  The  deputy  delivered 
the  wagon  to  an  agent  of  the  plaintiff  in  the  re- 
plevin suit,  and  assisted  in  its  removal  from 
the  premises  of  Miller  to  the  premises  of  a  per- 
son near  by,  in  whose  custody  it  was  placed 
by  the  agent  of  Eels.  After  the  removal  of  the 
wagon, Miller  proceeded  to  the  office  of  an  attor- 
ney and  within  20  minutes  after  the  delivery  of 
the  property, returned  and  tendered  to  the  depu- 
ty $3  as  the  fees  of  the  sheriff  and  jury  for  try- 
ing the  claim  interposed  by  him.  The  deputy 
told  him  he  was  too  late,  and  refused  to  try 
the  claim  ;  whereupon  this  suit  was  brought 
The  jury,  by  agreement  of  the  parties,  found, 
a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  circuit  judge  ;  a  verdict  to  be  en- 
tered for  the  plaintiff  or  for  the  defendant  ac- 
cording as  he  should  decide  the  question  upon 
the  above  state  of  facts.astothe  plaintiff's  right 
to  recover ;  the  right  to  appeal  to  this  court  being 
reserved  *to  each  party.  The  circuit  [*279 
judge  was  of  opinion  that  the  plaintiff  was  en- 
titled to  recover,  and  refused  to  grant  a  new 
trial.  The  defendant  appealed  to  this  court 

Mr.  S.  Stevens,  for  the  defendant. 

Air.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  only- 
question  in  this  case  is,  whether  the  plaintiff" 
claimed  the  property  and  tendered  the  neces- 
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sary  fees  in  season,  to  put  the  deputy  of  the 
defendant  in  fault  for  delivering  the  wagon  to 
the  plaintiff  in  replevin  before  the  claim  of 
property  was  tried. 

By  the  Statute  2  R.  S.,  525,  sec.  13.  if  the  de- 
fendant or  person  in  possession  of  the  goods 
specified  in  the  writ.shall  claim  property  there- 
in, or  in  any  part  thereof,  and  shall  pay  to  the 
sheriff  his  fees,and  the  feesof  the  jury  for  try- 
ing the  claim,  it  is  made  the  duty  of  the  sher- 
iff to  take  and  detain  the  goods.and  forthwith 
summon  a  jury  to  appear  before  him  within 
two  days  to  try  the  validity  of  the  claim  ;  and 
by  section  18,  it  is  enacted,  that  any  sheriff  or 
other  officer  to  whom  a  writ  of  replevin  is  de- 
livered, who  shall  deliver  to  the  plaintiff  the 
goods,  claimed  as  provided  by  statute.with  due 
notice  of  such  claim,  before  the  same  is  in- 
quired into  and  decided,  shall  forfeit  $250.  In 
this  case.no  claim  of  property  within  the  mean- 
ing of  the  statute,  or  tender  or  offer  to  pay  the 
fees,  were  made  until  after  the  property  had 
been  delivered  to  the  agent  of  the  plaintiff.  It 
is  true,  the  defendant  in  the  replevin,  claimed 
the  property  in  the  wagon  before  and  at  the 
time  it  was  taken,  but  he  did  not  intimate  that 
he  intended  to  have  the  claim  tried,  nor  did  he 
take  any  of  the  necessary  steps  for  that  purpose. 
The  officer,  surely,  was  not  bound  to  keep  pos 
session  and  wait  his  convenience.  Abundance 
of  time  elapsed  after  service  of  the  summons, 
and  before  delivery  of  the  property,  for  the 
making  of  the  claim  and  tender  of  the  fees. 
The  officer  was  not  bound  to  (Conform  the  exe- 
cution of  the  process  to  the  after  thoughts  of 
the  defendant,  or  to  advice  obtained  by  him  ; 
indeed,  we  do  not  perceive  how  it  was  in  his 
28O*j  power  to  *ha»e  reclaimed  the  property 
from  the  agent,  after  it  had  been  delivered  to 
him  in  the  regular  execution  of  the  writ.  We 
have  already  decided  that  the  claim  is  in  sea 
son  if  made  at  the  time  of  the  service  of  the 
KummonH.  This  secures  to  the  defendant  the 
benefit  of  the  summary  trial  provided  by  law. 
If  he  fail  to  avail  himself  of  it,  it  is  his  own 
fault.  It  must  be  sought  within  the  time  re- 
quired by  statute,  and  not  at  the  convenience 
of  the  party.  A  reasonable  lime  should  un- 
doubtedly be  given  to  procure  the  fees  ;  the 
defendant  may  be  called  on  unexpectedly.and 
be  unprepared  to  pay  them  ;  but  in  such  case, 
he  shoula  make  known  his  desire  to  have  the 
validity  of  his  claim  tried,  and  ask  indulgence 
for  the  payment  of  the  fees.  This,  at  least,  he 
should  do.  i 

New  trial  granted. 


HALL 
HAGGAHT  AND  REYNOLDS. 

Utury  —  Contract  to  Let  Sheep  at  a  Sum  in  Ex- 
(»M  of  Legal  Intere»t  <m«  their  Value,  not  Utu- 
riout—  Contingencies—  Whether  a  Question  for 
the  Jury. 

A  contract  is  not  usurious  whereby  one  lets  ft  cer- 
tain number  of  nbccp.  and  the  other  ajrnx*  on  a 


NOT*.—  Umtrv-LoannrfaUof  ehatiel».  See  Spen- 
cer v.  Tilden,  6  Cow..  144.  note. 
See,  Kiwi-ally,  on  tin;  subject  of  usury.  Marvin  v. 

K.-.-t.  r.  -  \v<  ti<r..5:n.  1 1  •--••-.'  :•-'  •  •  total  •'<•-•  OMtfj 
M.  rntt  v.  Ilenton,  10  Wend.,  110,  note. 
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year's  notice  to  return  the  same  number  of  sheep, 
of  the  same  quality  and  age  as  those  received,  and 
in  the  meantime,  to  pay  annually  50  cents  per  head 
for  each  sheep,  although  the  value  of  the  sheep  per 
head  is  less  than  a  principal  sum,  the  interest  of  . 
which,  at  7  per  cent,  per  annum,  would  amount  to 
50  cents. 

Such  a  contract  is  not  usurious,if  it  depends  upon 
contingencies  whether  on  the  return  of  the  proper- 
ty, the  lender  will  have  received  more  than  the  val- 
ue of  the  property  at  the  time  of  the  making  of  the 
contract,  and  the  interest  thereof  at  the  ordinary 
rate. 

It  seems  that  in  suits  on  contracts  of  this  kind, 
the  question  whether  the  contract  was  a  device  or 
shift  to  evade  the  Statute  of  Usury,  should  be  sub- 
mitted to  a  jury.  .u  

Citations— 5  Cow.,  144, 149,  n.;  4  Wend.,  679 :  7  Vt., 
457 ;  Ord.  on  Usury,  25-28,  58,59  :  3T.  R..  531 :  Kirby, 
260  :  1  R.  S.,  760,  2d  ed.:  5  Esp.,  164;  8  East,  304 ;  1  J. 
J.  Marsh.  494 ;  Com,  Usury,  114 ;  17  Ves.,  44 ;  5  Dowl. 

6  R..  110.    i 

ERROR  from  the  Washington  C.  P.  Hall 
let  Haggart  &  Reynolds  have  50  merino 
sheep  ;  in  consideration  whereof,  Haggart  & 
Reynolds  agreed  to  pay  to  Hall,  annually,  50 
cents  per  head  for  each  sheep,  and  on  receiv- 
ing a  year's  notice, return  to  him  the  same  num- 
ber of  sheep,  and  of  the  same  quality  and  age, 
as  nearly  so  as  possible  ;  the  contract  to  con- 
tinue for  such  length  of  time  as  Hall  should 
choose.  Hall  brought  a  suit  in  a  justice's  court, 
*to  recover  $25  due  at  the  end  of  the  [*281 
first  year,  and  obtained  judgment.  The  case 
was  removed  into  the  Washington  C.  P.  by  ap- 
peal, and  on  the  trial  in  that  court  the  defend- 
ants offered  to  prove  that  the  sheep,  severally, 
were  not  worth  a  sum,  which  at  an  interest  of 

7  per  cent,  per  annum,  would  produce  50  cents 
per  year,  and  insisted  that  such  fact,  if  estab- 
lished, would  show  the  contract  to   be  usu- 
rious.    This  testimony  was  objected  to  by  the 
plaintiff, but  the  court  overruled  the  objection, 
and  held  that  it  was  admissible,  and  that  if 
the  fact  offered  to   be  proved  should  be  es- 
established,  the  contract  was    usurious   and 
void.     The  defendants  thereupon  proved  that 
the  value  of  the  sheep  was  only  from  $3  to  $5 
per  head.     The  plaintiff  offered  to  prove  that 
the  wool  alone  of  the  sheep  was  worth  $1  per 
pound, and  that  it  was  the  universal  custom  to 
let  sheep  for  a  pound  of  wool  per  head;  which 
evidence  was  rejected  by  the  court.     Where- 
upon the  plaintiff  was  nonsuited, who  sued  out 
a  writ  of  error. 

By  the  Court,  Cowen,  J.  The  question  pre- 
sented by  this  bill  of  exceptions  is  by  no  means 
free  from  difficulty.  There  are  several  cases 
which  clearly  sanction  the  contract,  looking  at 
its  face,  so  far  as  the  mere  loan  of  the  sheep  is 
in  question.  Stopping  here,  Spencer  v.  Tilden, 
5  Cow.,  144,  is  a  stronger  case  in  favor  of  the 
contract.  There  the  contract  was  to  double 
cows  in  four  years,  the  whole  to  be  at  the  risk 
of  the  borrower,  which  was  admitted  by  the 
lender  to  be  at  the  time  as  good  as  25  percent, 
interest.  Holme*  v.  Wttmore,  Id.,  149,  n..  held 
the  same  as  to  doubling  sheep  in  three  years. 
Gummingt  v.  Willtmn*,  4  Wend.,  671),  repeated 
the  rule  as  to  doubling  cows  in  four  years, 
though  the  ca*e,  it  was  agreed,  presented  a 
greater  certainty  as  to  profit  than  S/x-nter  v. 
Tilden.  The  Vt  .S,tatute  of  UHUTV  excepts  from 
iU  operation  this  customary  dealing  among 
farmers;  but  even  without  such  an  exception, 
it  seems,  their  courts  would  feel  themselves 
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warranted  in  denying  the  application  of  the 
statute.  Whipple  v.  Powers,  7  Vt.,  457. 
282*]  *In  the  case  at  bar,  the  sheep  were 
loaned  for  one  year  certain  ;  and  so  from  year 
to  year,  so  long  as  the  lender  chose,  with  a 
stipulation  to  return  the  same  number,  of  the 
same  quality  and  age,  as  nearly  as  possible,  on 
one  year's  notice.  So  far  there  could  be  no 
chance  of  profit,  except  the  rise  of  value  in 
market ;  and  there  mi^ht  be  considerable  loss 
from  the  depreciation  in  value.  The  direct  and 
certain  income  lay  in  the  50  cents  per  head, 
which  is  conceded  to  have  been  more  than  7 
per  cent,  on  the  cash  value  at  the  time  of  the 
loan;  and  this  is  the  only  feature  by  which  the 
case  can  be  distinguished  from  those  already 
decided.  With  this,  we  must  connect  the  fact 
offered  to  be  proved,  that  wool  from  sheep, 
like  those  in  question, was  worth  $1  per  pound, 
and  that  a  pound  of  wool  was  the  accustomed 
rate  of  compensation  for  the  use  of  a  sheep  for 
one  year.  See  Ord,  Usury,  58,  59. 

It  appears  to  me  that  there  is  a  series  of  cases 
in  point,  with  regard  to  like  dealings  in  other 
property,  against  this  transaction  being  con- 
sidered usurious  per  se.  Here  are,  doubtless, 
several  ingredients  tending  to  the  proof  of 
usury.  The  case  is  not  a  mere  hiring  or  rent- 
ing of  personal  property,  to  be  used  and  spe- 
cifically returned;  but  I  understand  the  title  to 
have  passed.  The  defendants  might  have  sold 
these  sheep  the  day  after  the  contract.  They 
were  bound  merely  to  make  a  return  in  kind. 
The  principal  was  to  be  kept  good  at  their  risk, 
so  far  as  number.quality  and  age  were  in  ques- 
tion, they  paying  more  than  7  per  cent,  on  the 
value  at  the  time  of  the  loan.  See  Ord,  Usury, 
25-28.  But  I  do  not  understand  it  to  differ  in 
principle  from  the  cases  respecting  the  loan, 
and  replacing  of  stock,  and  of  final  settlement 
certificates.  A  loan  of  stock,  though  it  be  un- 
derstood that  the  defendant  is  to  sell  it,  and  it 
be  sold  and  turned  into  cash,  and  used  by  the 
borrower  for  his  own  purposes  as  a  loan  of 
money  to  pay  his  debts,  may  lawfully  bring 
the  lender  the  amount  of  the  current  dividend 
as  it  stood  at  the  time  of  the  loan,  though  that 
be  more  than  7  per  cent,  or  other  rate  of  legal 
interest.  This  has  been  held  ever  since  the  case 
of  'fate  v.  Wettings,  3  T.  R.,  531.  In  such  case, 
S  per  cent,  or  more,  according  to  the  known 
283*]  'dividend  which  the  stock  brings,  is 
stipulated  for  by  way  of  interest,  till  the  stock 
shall  be  replaced,  and  the  parties  fix  the  time. 
In  Tate  v.  WeUings,  the  time  was  certain  ;  but 
I  am  not  aware  that  the  principle  is  necessari 
ly  varied,  if  it  be  made  to  depend  on  the  pleas 
ure  of  the  lender,  as  in  the  case  at  bar.  It  did 
so  depend,  in  Tate  v.  WeUings.  after  the  first 
year;  indeed,  the  plaintiff  had  his  election  aft- 
er that,  whether  he  would  allow  the  stock  to 
be  replaced  at  all,  and  in  the  result,  it  stood  a.« 
a  loan  of  money  at  8  and  a  half  per  cent.  In 
that  case,  the  justices  of  the  K.  B.  all  agreed, 
and  Ashurst  and  Duller,  JJ.,  declared  the 
ground  to  be,  that  the  plaintiff  took  the  risk  ol 
the  stock  rising  or  failing  in  market.  There- 
fore, when  it  came  to  be  restored,  he  might 
have  found  himself  worse  off  than  if  he  had 
sold  out  and  invested  the  money  at  once  on  5 
per  cent,  interest.  The  case  of  HamUn  v.  Fitch, 
Kirby,  260,  was  a  still  stronger  case.  There, 
on  a  loan  of  $16,839  of  final  settlement  certifi- 
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cates.to  be  repaid  in  the  same  kind  and  amount 
at  6  months,  the  lender  stipulated  for  the  re- 
ceipt of  $1,000  beside  the  lawful  interest.  These 
certificates  were  notoriously  in  a  rapid  course 
of  depreciation  ;  and  the  court  sustained  the 
contract.  They  suppose  and  sanction  a  loan 
of  100  bushels  of  salt,  under  a  stipulation  to 
repay  106  bushels  [107  bushels]  at  the  year's 
end,  and  even  a  sum  of  money  besides,  provid- 
ed both  of  them  might  not  amount  to  more  that 
the  value  of  the  loan  and  6  per  cent.  [7  per 
cent.]  interest.  Dyer  and  Pitkin,  JJ.,  dissent- 
ed,upon  the  express  words  of  the  statute,  which, 
like  that  of  N.  Y.,  1  R.  S.,760,  2d  ed.,  prohib- 
ited the  loan  of  other  articles  as  well  as  money; 
and  they  denied,  that  where  the  principal  is  to 
be  made  good  in  kind,  more  that  the  legal  rate 
of  interest  could  be  reserved  under  pretense  of 
indemnity  for  depreciation.  A  majority  of  the 
court,  however,  held  that  the  con  tract,  though 
in  the  form  of  a  loan, was  really  in  nature  of  a 
speculation  and  bargain  of  hazard.  This  prin- 
ciple of  hazard  in  the  depreciation  was  extend- 
ed to  a  very  improbable  fall  of  stock,  in  Pike 
v.  LedweU,  5  Esp.,  164.  The  plaintiff  loaned 
£160  on  a  contract  to  transfer  to  him  £400  in  3 
per  cent,  consols,  at  the  end  of  nearly  three 
*years.  The  consols  were  worth  £240  [*284 
at  the  time  of  the  bargain,  and  £225  at  the 
expiration  of  the  credit,  so  that  the  plaintiffs 
recovered  £80  beyond  the  loan.  Ld.  Ellenbor- 
ough  gave,  as  a  reason,  that  there  was  a  possi- 
bility of  the  stock  depreciating  to  the  £160. 
Maddock  v.  Rumbatt,  8  East,  304,  is  the  same 
in  principle;  and  seeWilson  v.  Kilburn,  1  J.  J. 
Marsh.,  494. 

Mr.  Corny n  remarks,  that  to  make  such  cases 
usurious,  the  exact  value  of  the  stock  to  be  re- 
placed should  be  estimated  by  the  parties,  so 
that  all  is  certain  and  nothing  contingent.  Com. 
Usury,  114  In  the  principal  case,  had  the  con- 
tract been  to  restore  sheep,  not  only  of  the 
same  number,  quality  and  age,  but  also  of  the 
same  value,  it  would  clearly  have  been  usuri- 
ous per  se.  So,  if  it  had  stood  at  the  legal  prin- 
cipal and  interest,  with  a  chance  at  the  same 
value  of  making  it  more  in  the  election  of  the 
plaintiff.  Barnard  v.  Young,  17  Ves., 44;  White 
v.  Wright,  5  Dowl.  &  R.,  110.  In  these  cases, 
the  original  cash  value  of  the  stock,  with  5  per 
cent,  was  secured  at  all  events,  with  a  chance 
by  electing  to  have  the  stock  replaced,  of  get- 
ting more. 

Now,  it  is  certainly  not  to  be  denied,  that  in 
any  of  the  cases  cited,  had  the  transaction  been 
conducted  with  the  view  to  cover  up  an  usuri- 
ous loan,  all  would  have  been  void,  and  that  is 
agreed  from  Tate  v.  WeUings  down  to  Maddock 
v.  Rumball;  and  it  is  somewhat  surprising  that 
it  was  not  put  to  the  jury  on  that  question  in 
Pike  v.  Ledwell.  But  we  cannot  pronounce  on 
the  usury  as  an  inference  of  law,  till  we  see 
that  an  equal  value  is  secured  as  principal,  to- 
gether with  the  usurious  interest,  or  some  usu- 
rious advantage  in  addition.  No  doubt,  that 
in  any  of  the  cases  decided  by  this  court,  had 
the  jury  found  the  doubling  of  the  cattle  or 
sheep  to  have  been  a  mere  shift  for  evading 
the  statute,  those  contracts  would  have  been 
adjudged  void;  and  a  finding  of  the  jury  seems 
to  me  to  be  the  true  way  of  settling  such  ques- 
tions. 

The  court  below  held,  that  the  giving  of  50 
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•cents  per  annum,  under  this  contract,  for  a 
sheep  worth  less  than  the  cash  principal  of  that 
sum,  avoided  the  contract,  independent  of  all 
285*]*questions  as  to  present  value  or  depre- 
ciation. The  fall  in  market  might  have  led  the 
plaintiff  to  exercise  his  right  of  election  unfa- 
vorable for  the  defendants.  Whereas,  there 
•could  be  no  ground  for  unreasonable  delay,  if 
sheep  had  continued  as  valuable  as  the  plaint- 
iff proposed  to  show  they  were  at  the  time. 
Again  ;  they  might  have  suddenly  risen  in  the 
miirket,so  that  the  rent  should  have  been  more; 
and  yet.before  the  year's  notice  could  call  them 
in,  have  fallen  to  very  little.  This  whole  ar- 
rangement may  well  be  regarded,  like  the  case 
of  the  final  settlement  certificates,  or  the^alt, 
as  a  mere  bargain  of  hazard,  or  the  jury  might 
well  have  pronounced  it  a  fraud  on  the  statute, 
for  aught  I  know.  I  think  their  opinion  should 
have  been  taken,  and  that,  therefore,  the  judg- 
ment should  be  reversed,  and  a  venire  de  novo  be 
issued  from  the  court  below,  the  costs  to  abide  the 
•event. 

Cited  ln-1  Sandf .  Ch..  206: 5  N.  Y.,  317;  14  Barb.,146; 
2  Leg.  Obs.,  423. 


THE  MAYOR,  ETC.,  OF  NEW  YORK, 

«. 
R.  L.  &  D.  N.  LORD. 

De*truction  of  Building  in  New  York  to  Prevent 
the  Spread  of  Fire — Statute — Damages — Per- 
sonal Property —  Who  may  Recover  for  Loss  of. 

In  case  of  fire  in  the  City  of  N.  Y.,  and  the  de- 
struction of  a  buildinir  by  order  of  the  magistrates 
to  prevent  the  spreading'  of  the  conflagration,  the 
city,  under  the  provisions  of  the  Act  on  the  subject, 
i.«  liable  to  pay  such  damages  as  shall  be  found  by 
a  jury  to  have  been  sustained  by  the  destruction,  as 
well  of  mercbandise.or  other  personal  effects,  which 
may  at  the  time  be  in  the  building,  the  property  of 
the  occupant,  as  by  the  destruction  of  the  building 
itself. 

It  seems,  however,  that  unless  the  claimant  has  an 
estate  or  interest  in  the  building,  he  la  not  entitled 
to  recover  damages  for  the  loss  of  personal  property 
which  may  be  in  the  same  at  the  time  of  its  destruc- 
tion. 

So.also.it  seems,  that  damages  are  not  recoverable 
if  the  building  or  the  property  therein  would  inevit- 
ably have  been  destroyed  by  the  flre,  bad  not  an  or- 
der for  its  destruction  otherwise,  been  given  by  the 
m.i.nstr,it>-. 

Citations-2  R.  L.,  368. 81. 83:  Act,  April  2, 1806.  sec. 
81:  12  Co.  13,63;  Dyer.  36;  15  Vin.,  tit.  Necessity,  pi.  8; 
Bac.  Elem.  27.:*:  -J  Kent. Com.  338;  Const.  U.S.,  Art. 
5, 7.  sec.  7;  4  T.  R.  797;  Co.  Lift.,  257;  2  Bac.,  tit.  Dam- 
age*, 263;  1  Dall.,357:  1  R.  8.,  430,  sec.  29;  2  R.  3..  588, 
Art.  4;  778.  sec.  12 :  1  R.  8.,  225,  Art.  3;  430,  sec.  28 ; 
Hob.,  346 ;  15  Johns..  338.;  1  T.  R.,  52. 

IN  the  great  flre  which  took  place  in  the  City 
of  N.  Y.  Dec.  17,  1835.  a  building  owned 
by  Rufus  L.  Lord,  and  occupied  bv  David  N. 
Lord, as  hia  tenant.for  a  year  from  May  1,1835, 
was  destroyed  by  order  of  the  mayor  and  two 
aldermen,  to  prevent  the  spreading  of  the  con- 
flagration. The  building  was  blown  up  with 
gunpowder;  in  it,  at  the  time,  were  goods  to  a 
large  amount  belonging  to  the  tenant. who  ap- 
2 86*]  plied  to  the  mayor  *for  a  precept  to 
summon  a  jury  to  inquire  of  and  asses*  his 
damages,  and  also  the  damages  sustained  by 
the  owner,  in  pursuance  of  the  provisions  of 
the  Act  to  Reduce  Several  Laws,  relating  par- 
ticularly  to  the  City  of  N.  Y.,  into  One  Act. 
The  sections  of  the  Act  particularly  applicable 
to  the  subject  are,  the  81st,  88d  and  219th.  2 
WRND  17. 


R.  L.,  368,  369,  431.  The  81st  section  is  in 
these  words:  "And  be  it  further  enacted,  that 
when  any  building  or  buildings  in  the  City 
of  New  York  shall  be  on  fire,  it  shall  be  law- 
ful for  the  mayor,  or  in  his  absence,  the  re- 
corder of  the  city,  with  the  consent  and  con- 
currence of  any  two  of  the  aldermen  thereof, 
or  for  any  three  of  the  aldermen,  to  direct  and 
order  the  same,  or  any  other  building  which 
they  may  deem  hazardous  and  likely  to  take 
fire  or  to  convey  the  fire  to  other  buildings,  to 
be  pulled  down  or  destroyed;  and  upon  the  ap- 
plication of  any  person  interested  in  such 
building  so  pulled  down  or  destroyed,  to  the 
mayor  or  recorder,  or  any  two  aldermen,  it 
shall  be  their  duty  to  issue  a  precept  for  a  jury 
to  inquire  of  and  assess  the  damages  which 
the  owners  of  such  building,  and  all  per- 
sons having  any  estate  or  interest  therein, have 
respectively  sustained  by  the  pulling  down 
or  destroying  thereof  ;  which  precept  shall  be 
issued,  directed,  executed,  returned  and  pro- 
ceeded upon,  and  the  proceedings  thereon 
shall  take  effect,  as  nearly  as  may  be  in  such 
manner,  as  by  the  219th  section  of  this  Act 
are  directed  in  relation  to  ground  taken  for 
the  purposes  therein  mentioned;  and  the  said 
inquiry  and  assessment  having  been  confirmed 
by  the  Mayor's  Court,  the  sums  assessed  by 
the  said  jury  shall  be  paid  by  the  said  mayor, 
aldermen  and  commonalty,  to  the  respective 
persons  in  whose  favor  the  jury  shall  have  as- 
sessed the  same,  in  full  satisfaction  of  all  de- 
mands of  such  persons  respectively  by  reason 
of  the  pulling  down  or  destroying"  such  build- 
ing; and  the  Mayor's  Court,  before  whom  any 
such  process  shall  be  returnable,  shall  have 
power  to  compel  the  attendance  of  jurors  and 
witnesses  upon  any  such  assessment  of  dam- 
ages." The  219th  section  directs  the  manner  of 
summoning  a  jury,  and  prescribes  the  duty  to 
be  performed  by  them.  The  83d  section  is  in 
these  words:  "And  be  it  further  enacted  that 
the  sum  assessed  by  such  jury  as  aforesaid, for 
*any  building  so  pulled  down  or  de-  [*287 
stroyed  as  aforesaid  (the  same  assessment  and 
inquiry  having  been  confirmed  by  the  court), 
shall,  together  with  the  expenses  of  the  proceed- 
ings for  such  assessment, be  borne  and  defrayed 
by  thesaid  nrnyor.aldermen  and  commonalty." 
A  precept  was  accordingly  issued,  and  a  jury 
summoned  and  impaneled  in  the  C.  P.  of  N. 
Y.,  to  which  court  the  jurisdiction  of  this  sub- 
ject is  transferred  from  the  Mayor's  Court, 
and  the  matter  brought  to  a  hearing  in  Feb., 
1836.  J.  T.  Irving.the  first  judge  of  the  court, 
presiding.  On  the  part  of  Rufus  L.  Lord,  the 
owner  of  the  building,  it  was  proved  that  the 
expense  of  putting  up  a  building  like  the  one 
destroyed  would. according  to  an  estimate  made 
by  a  builder,  be  $9,5.r>8;  and  on  the  part  of  the 
Corporation  it  was  testified  by  several  witnesses 
that,  in  their  opinion,  the  building  would  have 
been  inevitably  destroyed  by  the  fire. had  it  not 
been  blown  un  with  gunpowder.  On  the  part 
of  David  N.  Lord,  the  tenant,  it  was  proved 
that  the  rent  to  be  paid  by  him  for  the  whole 
year,  was  $2.500.  and  that  the  proportion  of 
such  rent,  from  Dec.  17  to  May  1.  1886. would 
be  $937.50.  The  tenant  also  claimed  an  allow- 
ance to  be  made  to  him  for  the  loss  of  mer- 
chandise and  personal  property  in  the  building 
at  the  time  of  its  destruction, belonging  to  him, 
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amounting  to  $250.253.89.  The  counsel  for  the 
Corporation  denied  the  right  of  the  tenant  to 
any  damages  for  the  loss  of  such  merchandise 
and  personal  property, and  objected  to  any  evi- 
dence being  received  in  support  of  such  claim. 
The  judge  decided  that  any  party  having  an  in 
surable  interest  in  a  building  thus  destroyed, 
might  claim, under  the  Act.by  virtue  of  which 
the  inquiry  was  held, all  consequential  damages 
sustained  by  him  To  which  decision  the  coun- 
sel for  the  Corporation  excepted.  Evidence 
was  then  given  of  the  quantity  and  value  of 
the  merchandise  and  personal  property  belong 
ing  to  the  tenant  in  the  building  at  the  time  of 
the  destruction  thereof,  and  of  the  loss  and 
damage  sustained  by  him  by  reason  of  the  de- 
struction of  such  merchandise  and  personal 
property.  After  the  evidence  was  closed  and 
counsel" had  been  heard, the  judge  charged  the 
288*J  jury  that  the  *intention  of  the  law, 
under  which  the  inquiry  and  assessment  was 
made,  was, that  compensation  should  be  allowed 
for  all  injuries  sustained.  That  it  appeared 
from  the  words,  "in  full  satisfaction  of  all  de- 
mands, etc.,"  in  the  law,  that  the  damages 
should  be  co-extensive  with  the  loss  suffered. 
That  the  83d  section  of  the  Act  did  not  impugn 
this  construction,  the  meaning  of  the  express- 
ion, "sum  assessed,  etc.,  for  any  building,"  be- 
ing the  damages  occasioned  by  destroying  such 
building.  That,  at  common  law,  every  person 
had  a  right  to  pull  down  a  building  at  a  fire  if 
necessary  for  public  safety,  without  being  lia- 
ble for  trespass.and  that  in  his  opinion  the  rule 
of  the  common  law  was  not  at  all  altered  by 
the  statute.  That  the  act  of  destroying  the  build- 
ing was  legal,  and  that  nothing  exceeding  the 
actual  damage  sustained  should  be  allowed, 
and  that  full  indemnity  should  be  given  for 
such  loss  as  was  occasioned  by  the  destruction 
of  the  building.  That  such  damages  must, 
therefore.be  confined  to  such  property  as  could 
have  been  saved  with  ordinary  care  and  dili- 
gence if  the  building  had  not  been  destroyed. 
That  it  never  could  have  been  meant  by  the 
Legislature  to  give  damages  where  the  property 
would  have  been  inevitably  destroyed.  That 
with  respect  to  the  building  in  this  case, the  ev- 
idence was,  it  would  have  been  inevitably  de- 
stroyed by  the  fire, if  it  had  not  been  blown  up. 
That  with  respect  to  the  goods, the  inquiry  for 
the  jury  was.how  much — lo  what  extent  could 
they  have  been  saved  if  the  building  had  not 
been  blown  up?  That  the  jury  were  to  judge 
how  much  of  the  property,  as  well  building  as 
goods  might  have  been  saved,  and  how  much 
would  have  been  inevitably  destroyed  by  the 
flumes  in  their  natural  progress,  and  to  deter- 
mine what,  under  all  the  circumstances  of  the 
case,  should  be  allowed  to  the  parties  respect- 
ively claiming  damages.  To  which  charge  the 
counsel  for  the  Corporation  excepted.  The  jury 
brought  in  an  inquisition,  whereby  they  assessed 
the  damages  of  Rufus  L.  Lord  as  owner  of  the 
building,  at  $7,168.50,  and  of  David  N.  Lord, 
having  an  interest  as  lessee  for  a  year  from 
May  1.  1835.at  $156,27480;  which  inquiry  and 
assessment  were  confirmed  by  the  C.  P.  The 
289*]  *Corporation  sued  out  a  ceitiorari,  re- 
moving the  proceedings  into  this  court,  where 
the  case  was  argued  by, 

AfeMrs.  R.  Emmet  and  D.  B.  Ogden,  for 
the  Corporation. 
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V<  -,••>.  D.  Lord,  Jr.,  and  R.  Sedgwick, 

contra. 

By  the  Court,  Nelson,  Ch.  J.  The  principal 
question  involved  iu  this  case  turns  upon  a 
construction  of  the  81st  section  of  the  Act  Re- 
lating to  the  City  of  N.  Y.  2  R.  L.,  368.  This 
Act  was  originally  passed  Apr.  2, 1806,  and  as 
is  said,  soon  after  a  destructive  fire  had  oc- 
curred in  the  city,  when  the  inconvenience  of 
the  want  of  the  authority  conferred  by  it  upon 
the  magistrates  was  probably  severely  felt. 

The  section  provides,  that  when  any  build- 
ing shall  be  on  fire,  it  shall  be  lawful  for  the 
mayor,  or,  in  his  absence,  the  recorder,  with 
the  concurrence  of  two  aldermen,  to  direct  the 
same  or  any  other  building  which  they  may 
deem  hazardous  and  likely  to  take  fire,  or  to 
convey  the  fire  to  other  buildings  to  be  pulled 
down;  and  upon  application  of  any  person  in- 
terested in  such  building,  to  the  mayor,  etc., 
it  shall  be  their  duty  to  issue  a  precept  for  a 
jury  to  inquire  of  and  assess  the  damages  which 
the  owners  of  such  building,  and  all  persons 
having  any  estate  or  interest  therein  have  re- 
spectively sustained  by  the  pulling  down  or  de- 
stroying thereof.  And  after  providing  the 
mode  of  proceeding,  the  statute  proceeds,  "and 
the  said  inquiry  and  assessment  having  been 
confirmed,  etc.,  the  sums  assessed  etc.,  shall 
be  paid,  etc.,  in  full  satisfaction  of  all  de- 
mands of  such  persons  respectively, by  reason  of 
the  pulling  down  or  destroying  such  building." 
The  83d  section  provides,  that  the  assessment 
for  any  building  pulled  down  or  destroyed,  to- 
gether with  the  expenses  thereof  .shall  be  borne 
by  the  Corporation  of  the  city.  The  question  is, 
whether  the  statute.upon  a  sound  construction, 
authorizes  the  assessment  of  damages  for  the 
loss  of  merchandise  and  other  personal  property 
belonging  to  the  owners  or  persons  interested ' 
contained  in  the  building  pulled  down  and  de- 
stroyed. It  is  contended,  *on  behalf  [*2J)O 
of  the  Corporation,  that  these  damages  should 
be  limited  to  the  injury  done  to  the  building. 

It  may  be  observed,  preliminarily,  that  as  it 
was  competent  for  the  Legislature  to  vest  the 
magistrates  with  the  authority  conferred,  the 
individual  whose  property  has  been  destroyed 
in  the  exercise  of  it,  must  be  confined  to  the 
remedy  here  prescribed.  Besides,  the  section 
expressly  declares  the  assessment  shall  be  in 
full  satisfaction  of  all  demands,  by  reason  of 
the  destruction  of  the  building. 

No  doubt,  at  common  law,  any  person,  in 
case  of  actual  necessity  to  prevent  the  spread- 
ing of  a  fire,  might  prostrate  a  building  in  a 
block  or  street,  without  being  responsible  in 
trespass  or  otherwise.  No  legal  redress  existed 
for  the  injury,  though  the  sufferer  might  have 
been  thereby  ruined.  This  was  so  resolved, 
among  other  things,  in  the  saltpetre  case  by  all 
the  justices,  in  the  reign  of  King  James.  12 
Co.,  13.  "For  the  Commonwealth,  a  man 
shall  suffer  damage  :  as  for  saving  a  city  or 
town,  a  house  shall  be  plucked  down,  if  the 
next  be  on  fire  ;  and  a  thing  for  the  Common- 
wealth, every  man  may  do  without  being  lia- 
ble to  an  action."  The  same  principle  wa» 
afterwards  adjudged  in  Moses'  case,  p.  63. 
That  was  an  action  of  trespass  against  the  de- 
fendant, a  passenger  in  a  barge,  for  throwing 
out  the  goods  of  the  plaintiff  in  a  storm.  It  was 
resolved  by  the  whole  court,  that  in  case  of  ne- 
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cessity  to  save  the  lives  of  the  passengers,  it 
was  lawful  for  the  defendant  to  cast  the  goods 
out  of  the  barge — that  if  the  danger  happened 
by  the  act  of  God,  as  by  tempest,  every  one 
ought  to  bear  his  loss  for  the  safeguard  and 
life  of  mau.  The  case  of  pulling  down  a  house 
in  time  of  fire  is  referred  to  as  an  act  done  for 
the  public  good.  See,  also,  Dyer,,  36;  15  Vin. 
tit.  Necessity,  pi.  8;  Bac.  Elem.,  27,  28;  2 
Kent,  Com.,  338.  But  conceding  this  to  be  a 
well  settled  common  law  principle,!  apprehend 
it  will  not  afford  much  aid  in  the  construction 
of  the  statute.  The  cases  stand  upon  totally 
different  ground.  The  one  presents  a  question 
of  responsibility  by  a  citizen  acting  under  the 
influence  of  an  overruling  necessity,  solely  for 
the  public  good  ;  the  decision  turning  not  so 
291*]  much  upon  *the  want  of  merit  in  the 
claim  for  redress,  as  upon  the  injustice  of  mak- 
ing the  defendant  liable  who  had  thus  acted  for 
the  benefit  of  the  public.  The  other,  the  case 
upon  the  statute,  is  a  question  between  the  suf- 
ferer and  the  City,  for  whose  benefit  his  proper- 
ty has  been  sacrificed,  where  the  authorities  of 
the  City  are  empowered  to  determine  at  discre- 
tion when  and  under  what  circumstances,  it 
shall  be  thus  sacrificed.  Whatever  difference  of 
opinion,  therefore,  may  exist  as  to  the  true  con- 
struction of  the  statute,  there  cannot,  I  think, 
be  any  as  to  the  equity  and  justice  of  the  claim 
against  the  City.  It  rests  upon  the  great  fund- 
amental principle,  and  which  is  now  incorpo- 
rated into  our  Constitution,  that  private  prop- 
erty shall  not  be  taken  for  public  use,  without 
just  compensation.  It  was  said,  on  ihe  argu- 
ment by  the  counsel  for  the  City,  that  the  stat- 
ute did  not  stand  upon  this  principle,  inasmuch 
as  no  damages  were  recoverable  at  common 
law.  This,  indeed,  was  particularly  urged  to 
justify  the  limited  interpretation  for  which 
they  contended.  But  the  obvious  answer  is, 
that  in  all  cases  of  the  kind,  the  individual  con- 
cerned in  the  taking  or  destroying  of  the  prop- 
erty is  not  personally  liable.  If  the  public  ne- 
cessity in  fact  exists,  the  act  is  lawful.  Thus, 
houses  may  be  pulled  down,  or  bulwarks  raised 
lor  the  preservation  and  defense  of  the  country, 
without  subjecting  the  persons  concerned  to 
an  action,  the  same  as  pulling  down  houses  in 
time  of  fire  ;  and  yet  these  are  common  CMM 
where  the  sufferers  would  be  entitled  to  com- 
pensation from  the  national  government  with- 
in the  constitutional  principle.  Const.  U.  3., 
Art.  5  of  the  Amendments. 

In  all  the  cases  in  the  books  denying  the 
remedy  at  common  law,  it  is  admitted  the  par- 
ty may  justly  claim  satisfaction  from  the  pub- 
lic. Thus,  in  the  saltpetre  case,  the  justices 
aay,  that  "  After  the  danger  is  over,  the  trench- 
es and  bulwarks  ought  to  be  removed,  BO  that 
the  owner  shall  not  have  prejudice  in  his  in- 
heritance:" and  in  Governor,  etc.,  of  Coat  Plate 
•i ft.  v.  Meredith.  4  T.  R,  797.  Duller,  J., 
remarks  :  "  The  civil  law  writers  indeed  say, 
that  the  individuals  who  suffer  have  a  right  to 
resort  to  the  public  for  satisfaction ;  but  no  one 
-l»li*|  ever  thought  that  the  *common  law 
gave  an  action  against  the  individual  who.pulled 
down  the  house,  etc. ;  this  is  one  of  those  cases 
to  which  the  maxim  applies,  »alu»  populi,  eat 
tuprema  lex.  Whether  the  case  under  consid- 
eration comes  exactly  within  the  7th  article  of 
our  Constitution,  so  as  to  make  it  imperative 
WRHD.  17. 


upon  the  Legislature  to  provide  a  compensa- 
tion or  not,  is  a  question  not  material  to  the 
view  I  have  taken.  Perhaps  it  does  not ;  but 
it  is  clearly  within  the  spirit  and  reason  of  the 
principle.  The  very  ground  upon  which  a 
private  person  is  exempt  from  liability  at  com- 
mon law,  proves  this :  it  is,  because  the  act 
was  done  for  the  public  good  ;  as  in  this  case, 
the  property  was  destroyed  for  the  benefit  of 
the  city  at  large.  Assuming,  then,  as  I  think 
I  have  shown  we  may,  that  the  property  in 
question  of  D.  N.  Lord  has  been  destroyed  for 
the  use  and  benefit  of  the  City,  and  that  in  rea- 
son and  justice  he  is  entitled  to  a  full  compen- 
sation from  its  common  funds,  let  us  examine 
the  statute  and  see  how  far  the  provisions  for 
that  purpose  extend.  They  are  remedial  and 
must  be  liberally  expounded. 

The  1st  section  on  this  subject  provides  for 
the  destruction  of  a  building  on  fire,  or  hazard- 
ous and  likdy  to  take  fire,  or  to  convey  it  to 
other  buildings;  and  then,  a  compensation  for 
the  damages  which  the  owners  or  others  inter- 
ested in  these  buildings  have  sustained,  by  rea- 
son of  such  destruction.  What  damages  are 
here  intended?  Those  only,  it  is  contended  on 
the  part  of  the  City,  arising  from  the  loss  of 
the  building  itself.  This  may  be  far  short  of 
the  damages  actually  sustained,  as  is  strikingly 
exemplified  in  this  case.  The  building  was 
valued  at  $9,580,  the  contents  at  upwards  of 
$250,000.  The  loss  of  Ruf  us  L.  Lord,  the  own- 
er of  the  fee  in  the  building,  was  assessed  at 
$7,168.50,  whilst  the  loss  of  David  N.  Lord,  the 
tenant,  was  assessed  at  $156,274.80.  All  this 
must  have  been  well  understood  by  the  framers 
of  the  law,  as  the  value  of  the  buildings  in  many 
parts  of  the  City  is  trifling  compared  with  the 
value  of  the  contents  and,  of  course,  that  such 
a  rule  of  compensation  in  many  cases,  would 
be  a  mere  mockery  of  justice.  The  more  rea- 
sonable and  just  construction  would  seem  to 
be,  that  the  Legislature  intended  to  denote  by 
the  *terms  "damages  which  the  own-  [*29JJ 
ers  had  sustained,"  a  compensation  commen- 
surate with  the  injury  occasioned  by  the  act 
authorized  to  be  done.  The  words,  "owners 
of  such  buildings  and  all  persons  having  any 
estate  or  interest  therein,"  do  not  necessarily 
conflict  with  this  view;  they  may  be  fully  satis- 
fied by  considering  them  as  used  to  designate 
the  persons  entitled  to  claim  damages,  and  not 
for  the  purpose  of  restraining  the  assessment 
to  the  damage  done  to  the  building  itself.  The 
jury  are  to  assess  the  damages,  be  they  more 
or  less,  which  these  persons  have  sustained  by 
the  authorized  destruction  of  the  building. 
"Damages"  have  a  legal  signification,  and  are 
peculiarly  appropriate  to  express  an  intention 
to  give  full  indemnity.  These  are  defined  to 
be  a  compensation  given  by  a  jury  for  an  in- 
jury or  a  wrong  done  the  party  before  the  ac- 
tion brought.  Co.  Litt.,257;  2  Bac.,  tit.  Dam 
ages,  203.  The  legal  measure  of  which  is  the 
amount  of  the  low  necessarily  or  naturally  re- 
sulting from  the  act. 

Again;  the  damages  assessed  by  the  jury  are 
to  be  paid  by  the  Corporation,  "in  full  satis- 
faction of  all  demands  of  such  persons  respect- 
ively, by  reason  of  the  pulling  down  or  de- 
stroying such  building."  "All  demands,"  here, 
obviously  signify  all  the  loss  or  injury  which 
the  party  has  sustained  by  the  destruction  nf 
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bis  building,  within  the  judgment  of  the  law. 
As  wan  pertinently  remarked  by  one  of  the 
learned  judges  below,  the  very  terms  used,  "by 
reason  of  such  destruction,"  embraces  all  di- 
rect consequental  damages;  and  the  extensive 
signification  of  the  words,  "all  demands,"  must 
include  every  loss  that  is  sustained  by  the  per- 
son who  was  intended  to  be  relieved."  It  cer- 
tainly cannot  be  denied  that  the  loss  of  the  per- 
sonal property  happened  "by  reason  of"  the 
destruction  of  the  building.  The  demand  for 
compensation,  therefore,  stands  upon  the  same 
legal  principle  as  that  for  the  injury  to  the 
building  itself;  both  were  the  inevitable  result 
of  the  execution  of  the  order  of  the  magistrates. 
There  is  not  the  semblance  of  distinction  be- 
tween them,  and  it  would  be  doing  violence  to 
the  intelligence  and  justice  of  the  Legislature, 
to  make  one  by  a  forced  construction  of  the 
statute.  When  they  provided  that  the  sums  as- 
21)4*]  sessed  *should  be  received  "in  full  sat- 
isfaction of  all  demands,"  they  must  have  sup- 
posed such  an  assessment  had  been  directed  as 
would  cover  all  the  damages  resulting  from  the 
destruction  of  the  building;"  otherwise,  we  are 
compelled  to  believe  they  not  only  intended  to 
give  to  the  party  a  totally  inadequate  compen- 
sation for  the  injury,  but  to  compel  him  to  re- 
ceive it  in  full  satisfaction  and  discharge.  This 
part  of  the  section  explains,  if  any  explanation 
were  necessary,  the  meaning  of  the  foregoing 
direction,  in  respect  to  the  assessment  of  the 
damages,  and  strengthens  the  view  already 
taken,  that  the  damages  were  intended  to  be 
commensurate  with  the  whole  of  the  injury  sus- 
tained, whether  direct  or  consequential.  Upon 
any  other  view,  they  would  not  have  been  a 
full  satisfaction  of  all  demands;  and  if  not 
so  in  fact,  we  cannot  believe  the  Legislature 
would  have  deliberately  made  the  payment  of 
them  thus  conclusive  upon  the  party. 

Some  minor  considerations  have  been  urged 
against  the  propriety  of  this  construction  of  the 
statute,  which  I  will  briefly  notice.  It  was  said 
that  no  provision  is  made  for  compensation  to 
persons  whose  goods  are  stored  or  deposited  in 
the  building,  and  who  have  no  legal  interest 
in  it.  Were  we  to  concede  this,  it  only  proves 
that  the  Legislature  have  omitted  a  very  proper 
case  for  compensation;  and  that  our  interpre- 
tation, however  liberal,  may  still  be  short  of 
justice,  in  numerous  cases  of  loss  arising  under 
the  statute.  The  argument  is  not  entitled  to 
much  weight,  when  urged  to  exclude  a  case 
from  the  benefit  of  the  statute  coming  fairly 
within  its  provisions. 

It  was  also  said  that  personal  property,  con- 
tained in  the  building,  is  nowhere  alluded  to  in 
the  statute.  That  is  true.  But  if  the  language 
used  fairly  includes  it  in  the  estimate  of  the 
damages,  without  special  designation,  it  is  suf- 
ficient. The  terms  are  general;  buildings  are 
authorized  to  be  suddenly  pulled  down,  in  ex- 
treme cases,  for  the  safety  of  the  City,  and  the 
damages  sustained  by  the  owners  or  persons 
interested  are  directed  to  be  assessed:  the  meas- 
ure of  them  is  left  to  be  regulated  by  the  prin- 
ciples of  law,  which  mete  them  out  according 
to  the  injury  necessarily  or  naturally  resulting 
295*]  *from  the  act  of  the  party.  This  is  the 
just  and  universal  rule  in  such  cases. 

I  lay  out  of  view  all  considerations  of  hard- 
ship which  were  urged  in  respect  to  the  City. 


These  are  rarely  to  be  indulged  in  the  con- 
struction of  a  statute;  but  surely,  when  public 
officers  are  authorized  to  sacrifice  individual 
property  for  the  protection  and  safety  of  the 
City — to  stop  the  progress  of  a  fire  threatening 
to  wrap  it  in  flames — the  plainest  justice  dic- 
tates full  compensation  to  the  private  sufferer 
out  of  the  common  funds.  No  matter  what 
may  be  the  amount;  it  cannot  exceed  the  dam- 
age to  the  individual,  nor  contemplated  benefit 
to  the  City.  1  have  before  answered  the  sug- 
gestion, that  the  individual  was  remediless  at 
common  law,  and  showed  that  the  fact  in  no- 
manner  impaired,  but  rather  strengthened  the 
claim  against  the  City.  The  persons  commit- 
ting the  damage  are  exempt  from  liability  by 
that  law,  because  the  act  was  done  for  the 
benefit  of  the  City 

The  answer  to  the  argument  drawn  from  the 
language  of  the  b3d  section  is,  that  it  was  in- 
tended thereby  to  prescribe,  not  the  measure 
of  the  damages  to  be  assessed,  but  the  payment 
of  them.  And  if  it  even  apparently  counte- 
nanced the  limited  construction  contended  for, 
which  it  does  not,  this  should  not  be  permitted 
to  control  the  fair  and  legal  import  of  the  pro- 
vision, expressly  prescribing  and  regulating 
the  assessment  of  the  damages. 

There  is  another  important  question  arising 
upon  the  interpretation  of  this  Act,  which  it 
may  be  proper  to  notice.  Though  not  material 
to  the  disposition  of  this  case,  other  cases  are 
depending,  as  it  is  understood,  in  the  court  be- 
low, in  which  it  may  arise.  The  question  is, 
whether  the  assessment  of  damages  should  in- 
clude the  value  of  all  the  property  destroyed, 
or  only  for  the  destruction  of  that  which  might 
have  been  saved,  if  the  magistrates  had  not  in- 
terfered. The  learned  judge  who  presided  at 
the  assessment,  adopted  the  latter  rule,  and 
which,  on  the  confirmation  of  the  assessment, 
was  approved  by  the  court.  Thip  view  of  the 
statute,  I  am  of  opinion,  is  correct.  It  affords 
complete  indemnity  for  the  loss  occasioned  by 
the  order,  and  places  *the  sufferer  upon  [*29& 
a  footing  with  all  who  may  be  involved  in  a 
common  calamity.  If  the  building  would  have 
been  inevitably  destroyed  by  the  flames,  as  if 
it  was  on  fire,  and  beyond  the  hope  of  extin- 
guishment when  the  order  of  the  magistrates 
was  given,  it  cannot  be  correctly  alleged  that 
any  damage,  as  it  respects  the  building,  was 
sustained  by  the  pulling  of  it  down.  The  party 
might  still  suffer  damage,  in  respect  to  the  con- 
tents, as  the  execution  of  the  order  might  pre- 
vent the  removal  of  all  or  a  portion  of  the 
goods  that  might  be  in  the  building.  Besides, 
if  the  Legislature  had  intended  to  make  the 
value  the  measure  of  the  damages,  it  would 
have  been  most  natural  to  have  directed  the 
assessment  of  the  value  of  the  property  de- 
stroyed, instead  of  the  damages  sustained  by 
the  act  of  destruction.  The  question  may  often 
be  one  of  extreme  difficulty,  requiring  nice 
discrimination,  and  close  scrutiny  of  the  evi- 
dence; but  the  jury  must  dispose  of  it  under 
a  proper  direction  from  the  court,  upon  the 
facts  and  circumstances  attending  each  par- 
ticular case. 

Mr.  Justice  Cowen  concurred. 

Mr.  Justice  Bronson  dissented,  and  deliv- 
ered the  following  opinion  : 
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The  court  below  instructed  the  jury  that 
David  N.  Lord,  in  addition  to  the  value  of  his 
interest  in  the  building  as  the  lessee  for  an  un- 
expired  term,  was  entitled  to  an  assessment  for 
all  his  consequential  damages  ;  and  the  jury 
have  awarded  to  him  over  $155,000  for  his 
goods  and  personal  property  which  were  in  the 
store  at  the  time  it  was  destroyed.  The  inqui- 
ttition  has  been  confirmed  by  the  court  below, 
and  the  question  on  the  return  is,  whether  the 
statute  has  provided  compensation  for  the  de- 
struction of  goods  as  well  as  the  building  in 
which  they  were  contained.  2  R.  L.,  368,  sees. 
81,  83. 

Was  David  N. Lord  entitled  to  compensation, 
under  this  statute,  for  the  loss  of  his  goods? 
I  lay  out  of  view  all  the  supposed  hardship  of 
the  case  on  the  part  of  the  claimant,  and  the 
equity  of  charging  the  loss  on  the  City  instead 
24)7*]  of*leaving  it  to  rest  on  the  individual. 
In  this  proceeding,  he  asks  such  an  indemnity 
as  the  statute  has  provided,  and  the  only  duty 
we  have  to  discharge,  is  properly  to  expound 
the  law.  We  must  arrive  at  the  intent  of  the 
Legislature, by  considering  the  language  which 
they  have  employed ;  and  if  they  have  only 
authorized  an  assessment  in  this  form,  for 
the  destruction  of  the  building,  we  are  not  at 
liberty  to  extend  the  remedy  to  a  loss  of  goods. 
However  equitable  may  be  the  claim  for  goods, 
or  however  little  reason  there  may  be  for  dis- 
tinguishing between  the  one  kind  of  property 
and  the  other,  the  question  still  recurs,  has  the 
Legislature  provided  for  an  indemnity  to  the 
owner  of  personal  property?  May  he  ask  for 
an  assessment  under  this  statute? 

I  entertain  no  doubt,  that  in  a  case  of  ne- 
cessity, to  prevent  the  spreading  of  a  fire, 
magistrates  or  individuals  may  destroy  private 
property  without  subjecting  themselves  to  an 
action  for  damages.  This  is  only  one  of  many 
cases  where  maxim  applies,«a^u*p0p«W suprema 
tec.Re«publicav.Sparfunek,i  Dall.  ,357,  and  cases 
cited  by  M'Kean,  Ch.  J.;  2  Kent.  338;  1  R.  8  , 
430,  sec.  29.  I  agree  that  this  doctrine  proves 
nothing  against  the  claimant,  and  I  think  it 
clear, that  it  proves  nothing  in  his  favor.  What- 
ever may  be  his  rights,  if  ne  have  any,  at  the 
common  law, he  is  now  pursuing  a  statute  rem- 
edy, and  by  that  standard  his  case  must  be  de- 
cided. 

Should  it  be  admitted  that  there  is  no  differ- 
ence in  principle  between  the  loss  of  goods  and 
the  destruction  of  the  building.and  should  italso 
be  granted  that  the  Legislature  ought  in  justice 
to  charge  this  loss  upon  the  City,  it  will  not  aid 
the  claimant  in  the  construction  of  the  statute. 
The  question  still  returns,  what  has  the  Leg- 
islature done?  If  the  law-makers  have  omitted 
ft  duty,  the  matter  must  be  adjusted  with  their 
constituents.  If  they  have,  in  terms,  provided 
compensation  for  the  destruction  of  one  species 
of  property,  without  mentioning  any  other, 
the  maxim  if,  erpreuio  unitu  at  exdutio  alte- 
riut. 

If  we  may  suppose  that  the  probable  de- 
-trii.ii.>n  of  goods  as  well  as  buildings,  did  not 
enter  into  the  contemplation  of  the  law-makers, 
it  seems  reasonable  to  conclude  that  they  did 
21)8*]  *nnt  intend  to  provide  for  that  case; 
and  if  the  possible  loss  of  goods,  an  well  as  the 
building,  was  present  to  the  mind  of  the  law- 
makers, and  they  have,  by  explicit  words,  de- 
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clared  their  will  in  relation  to  one  description 
of  property,  without  mentioning  the  other,  it 
is  impossible  to  say  that  the  remedy  extends  to 
both. 

The  81st  section  provides,  that  "  when  any 
building  or  buildings  in  the  City  of  N.Y.  shall 
be  on  fire,  it  shall  be  lawful  for  the  mayor, 
etc.,  to  direct  and  order  the  same,  or  any  other 
building  which  they  may  deem  hazardous  and 
likely  to  take  fire,  or  to  convey  the  fire  to  other 
buildings,  to  be  pulled  down  or  destroyed." 
This  clause  defines  and  fixes  the  authority  of 
the  magistrates.  It  extends  to  the  pulling  down 
or  destruction  of  a  "  building  or  buildings  "  on 
fire,  and  to  "  any  other  building"  deemed  haz- 
ardous.and  to  no  other  description  of  property 
whatever.  If  they  order  the  destruction  of  a 
ship  at  the  dock,  a  cargo  of  cotton  lying  upon 
the  wharf.or  a  pile  of  lumber  in  the  street.they 
do  not  act  under  the  authority  of  this  statute. 
In  the  cases  "which  have  been  mentioned,  the 
public  safety  may  require  that  the  ship  should 
be  sunk,  and  the  goods  thrown  into  the  river 
to  prevent  the  spreading  of  a  conflagration, and 
the  magistrates  may  be  fully  justified  in  giving 
such  an  order  ;  but  still  the  owner  could  not 
maintain  a  claim  under  this  statute.  If  he  had 
any  remedy,  he  would  be  compelled  to  seek  it 
in  some  other  form. 

Having  prescribed  the  cases  in  wliich  the 
magistrates  may  interfere.the  section  proceeds 
to  provide  a  remedy  for  the  injured  party;  and 
if  the  language  in  this  clause  is  broader  than  that 
which  has  already  been  considered,  it  ought  to- 
be  construed  in  reference  to  the  subject  mention- 
ed in  the  first  and  most  important  clause  of  the 
section.  But  there  is  no  such  difficulty  to  be  en- 
countered. The  second  clause  is  plainly  limited 
in  its'application,  to  the  injury  described  in  the- 
first.  "Upon  the  application  of  any  person  in- 
terested in  such  building  so  pulled  down  or  des- 
stroyed,  to  the  mayor  or  recorder,  or  any  two 
aldermen,  it  shall  be  their  duty  to  issue  a  precept 
for  a  jury  to  inquire  of  and  assess  the  damages 
which  the  owners  of  such  building,  and  all  per- 
sons'having  any  estate  or  interest  there  [*29  J) 
in,  have  sustained  by  the  pulling  down  or  des- 
troying thereof."  This  is  all  that  relates  to  the 
power  and  duty  of  the  magistrates  and  jurors 
in  assessing  damages.  The  precept  can  only 
issue  on  the  application  of  a  person  interested 
in  the  building,  and  damages  can  only  be  as- 
sessed  to  the  owners,  and  persons  having  an 
estate  or  interest  therein.  The  right  to  damages 
depends  on  an  estate  or  interest  in  the  building 
itself — not  the  contents.  After  "  owners,"  the 
words,  "  and  all  persons  having  any  eMate  or 
interest  therein,"  were  evidently  used  for  the 
purpose  of  covering  every  description  of  estate 
which  an  individual  might  have  in  the  prop- 
erty. The  provision  extends  to  an  estate  in 
expectancy,  as  well  as  one  in  possession  ;  and 
it  covers  an  estate  for  life  or  years,  as  well  as 
the  right  of  inheritance.  When  the  persons 
entitled  to  claim  have  boon  ascertained,  the 
injury  to  be  redressed  is  the  dent  ruction  of  a 
building,  and  such  damages  are  to  In-  awarded 
as  they  have  sustained  "  bv  the  pulling  down 
or  destroying  thereof."  f  know  not  how  the 
Legislature  could  have  used  more  appropriate 
language  for  the  purpose  of  limiting  the  claim 
to  the  building  alone,  unless  they  had  added-' 
an  express  declaration  that  the  word"buildinp" 
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was  not  intended  to  include  goods  or  other  per- 
sonal property.  Indeed,  they  have,  in  effect, 
made  such  a  declaration  in  the  83d  section. 
"Thesum  assessed  by  such  jury  as  aforesaid,  for 
any  building  so  pulled  down  or  destroyed  as 
aforesaid,"  shall  be  borne  and  defrayed  by  the 
Corporation. 

It  is  impossible  to  suppose  that  the  framers 
of  the  law  did  not  contemplate  the  possible  ne- 
cessity of  destroying  personal  property  as  well 
as  buildings,  or  that  goods  and  furniture  might 
probably  suffer  damage  as  well  as  the  building 
in  which  they  were  contained  ;  and  when  ex- 
plicit language  has  been  used  in  relation  to  one 
species  of  property,  without  any  mention  of  or 
allusion  to  the  other.  I  cannot  persuade  myself 
that  both  were  intended  to  be  included.  Goods 
may  have  been  omitted  in  the  provision, on  the 
ground  that  they  could  be  removed,  while 
there  was  no  such  means  of  escape  for  the 
8OO*]  building ;  or,  because  the  *City  was 
unwilling  to  incur  so  great  a  hazard  as  would 
be  imposed  by  including  merchandise  as  well 
as  buildings.  It  may  have  been  deemed  good 
policy  to  leave  the  owner  of  personal  property 
to  such  remedy,  if  any,  as  he  had  at  the  com- 
mon law,  for  the  purpose  of  making  him  more 
vigilant  in  removing  his  goods  beyond  the  reach 
of  danger.  But  without  undertaking  to  pen- 
etrate the  motive  of  the  law  makers  in  framing 
this  statute,  it  is  enough  that  they  have  plainly 
given  damages  for  the  building,  and  have  just 
as  plainly  omitted  any  provision  for  the  loss  of 
personal  chattels.  If  there  be  no  distinction, 
either  in  principle  or  policy,  between  the  two 
descriptions  of  property,  the  answer  still  is, 
the  Legislature  has  provided  for  one  case  and 
not  the  other,  and  in  this  proceeding, the  party 
is  restricted  to  such  redress  as  the  law  has  pre- 
scribed. 

It  was  urged  that  this  was  a  case  where  pri- 
vate property  had  been  taken  for  public  use, 
and  that  the  Legislature  was  bound  to  provide 
just  compensation.  Const.  U.  S.,  Amend.  5; 
Const.  N.  Y.,  art.  7,  sec.  7.  Should  this  be 
granted,  it  will  not  advance  the  argument  a 
single  step.  It  does  not  prove  that  the  statute 
extends,  or  was  intended  to  extend,  to  person- 
al chattels.  Whatever  may  be  the  moral  duty 
of  legislators  in  relation  to  cases  of  this  de- 
scription, they  have  made  no  provision  for  in- 
demnifying the  owners  of  property  in  other 
cities  and  villages,  although  it  may  be  de- 
stroyed for  the  public  good  in  a  hundred  other 
places,  as  well  as  in  the  City  of  N.  Y.  If  the 
argument  of  legislative  obligation  is  worth  any- 
thing in  relation  to  personal  chattels  in  the 
City  of  N.  Y.,  it  is  equally  cogent  in  relation 
to  property  of  all  kinds  which  may  be  de- 
stroyed to  prevent  the  spreading  of  a  fire  in 
other  towns;  and  yet  no  one  will  contend  that 
this  statute  extends  to  property  destroyed  by 
order  of  the  magistrates  of  Troy  or  Geneva. 

The  argument  for  the  claimant  rested  prin- 
cipally upon  the  clause  which  provides  that 
the  sums  found  by  the  jury  shall  be  paid  to 
the  persons  in  whose  favor  the  assessments 
were  made,  "in  full  satisfaction  of  all  demands 
of  such  persons  respectively,  by  reason  of  the 
pulling  down  or  destroying  such  building."  It 
3O1*]  was  said  that  compensation  under  *the 
statute  is  to  be  co-extensive  with  the  satisfac- 
tion, and  that  the  payment  is  to  be  in  full  of 
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all  demands  by  reason  of  the  destruction.  I 
am  not  aware  of  any  sound  rule  of  interpreta- 
tion, by  which  this  clause,  which  only  provides 
for  paying  over  the  money  assessed,  can  be 
construed  in  such  a  manner  as  to  enlarge  the 
remedy  which  had  been  clearly  prescribed  in 
the  previous  clauses.  But,  independent  of  this 
consideration,  I  do  not  find  in  the  clause  any 
evidence  of  an  intent  to  provide  for  chattels  as 
well  as  buildings.  Damages  are  to  be  assessed 
to  the  persons  who  are  the  owners  in  fee,  or 
who  have  some  other  estate  or  interest  in  the 
building,  and  the  amount  assessed  is  to  be  paid 
in  full  satisfaction  of  all  their  demands.  What 
demands  were  intended?  Clearly,  no  other 
than  such  as  they  had  as  owners  of  the  build- 
ing. If,  in  any  possible  form,  they  had  a  legal 
claim  against  the  city,  the  magistrates,  or  pri- 
vate individuals,  for  the  destruction  of  goods, 
the  satisfaction  of  all  demands  on  account  of 
the  building  would  not  prejudice  such  a  claim. 
If  the  persons  who  destroyed  the  goods  were 
trespassers,  they  could  not  protect  themselves 
by  showing  that  the  claimant  had  accepted  a 
sum  of  money  in  full  satisfaction  of  all  de- 
mands, on  account  of  the  destruction  of  an- 
other kind  of  property. 

It  was  urged  by  the  counsel  that  the  words, 
"by  reason"  of  the  destruction  of  the  building, 
would  cover  consequential  damages,  and  so 
include  the  loss  of  goods.  This  is  a  forced  con- 
struction. The  injury  is  pulling  down  a  build- 
ing. For  this  injury,  damages  are  to  be  as- 
sessed to  the  owners*!  The  sums  assessed  are 
to  be  paid  over  in  full  satisfaction  of  all  de- 
mands by  reason  of  the  injury.  This  is  the 
plain  and  obvious  meaning  of  the  statute;  and 
I  do  not  feel  myself  at  liberty  to  go  beyond  it, 
under  the  notion  of  doing  equity,  by  charging 
the  loss  on  the  City,  instead  of  leaving  it  to  rest 
on  the  immediate  sufferers.  But  if  we  may  re- 
sort to  this  clause,  which  only  provides  for  pay- 
ing over  the  money  assessed,  for  the  purpose 
of  giving  a  wider  influence  to  the  previous 
clause  which  prescribes  the  remedy,  what  shall 
we  say  of  the  83d  section,  in  which  the  Legis- 
lature has  spoken  *upon  this  matter  for  [*302 
the  last  time?  It  declares  that  the  sum  assessed 
by  the  jury,  "for  any  building  so  pulled  down 
or  destroyed  as  aforesaid,"  shall  be  borne  and 
defrayed  by  the  City.  Nothing  can  be  more 
clear  than  that  the  obligation  of  the  City,  as 
defined  by  this  section,  only  extends  to  the  sum 
assessed  for  the  building.  I  do  not  admit  that 
there  is  any  incongruity  between  the  two  sec- 
tions; but  if  the  one  is  repugnant  to  the  other, 
then,  upon  the  rule  adopted  in  the  late  revision, 
the  83d  section,  being  the  last  in  order,  must 
prevail.  2  R.  S.,  778,  sec.  12.  Without,  how- 
ever, invoking  the  aid  of  this  rule,  and  reading 
the  two  sections  together,  I  am  unable  to  dis- 
cover anything  which  will  justify  the  allow- 
ance of  a  demand  for  goods  as  well  as  buildings. 

It  was  said  on  the  argument  that  the  act  com- 
plained of  should  be  regarded  as  a  legalized 
trespass,  and  stress  was  laid  on  the  word  "dam- 
ages" as  enlarging  the  construction  of  the  stat- 
ute; but  neither  with  nor  without  the  statute 
was  the  destruction  of  the  property  a  tortious 
act.  Independent  of  the  statute,  the  right  to 
destroy  depended  on  the  law  of  necessity, 
which,  although  in  bad  repute  because  it  has 
been  made  the  plea  of  tyrants,  nevertheless 
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forms  a  part  of  the  Code  of  every  civilized 
State.  The  statute  was  not  enacted  for  the 
purpose  of  legalizing  a  tort,  but  for  the  pur- 
pose of  designating  the  individuals  who  should 
execute  this  law  of  necessity,  and  for  the  fur- 
ther and  more  important  purpose  of  changing 
the  burden  in  the  specified  case,  where  the  mag- 
istrates were  authorized  to  interfere,  from  the 
individual  sufferer  to  the  city  Corporation. 
The  Act  does  not  proceed  on  the  ground  that 
any  wrong  is  done  to  the  owner  of  the  prop 
erty,  and  he  might  have  been  left  without  rem- 
edy, as  is  the  owner  of  a  ship's  cargo,  destroyed 
to  prevent  the  spread  of  infection.  1  R.  S., 
430,  sec.  29.  Damages  do  not,  necessarily,  j 
mean  anything  more  than  compensation  or 
value,  though  in  actions  for  torts,  they  may 
sometimes  be  allowed  beyond  the  actual  loss  of 
the  party  injured.  In  actions  upon  contracts, 
damages  include  nothing  more  than  the  stipu- 
3O3*j  lated  debt  or  obligation,  with  *the  in- 
terest which  may  have  accrued  upon  it.  The 
destruction  of  individual  property,  for  the  pub- 
lic safety,  bears  a  strong  analogy  to  the  case  of 
taking  private  property  for  the  public  use.  In 
both  cases  the  act  is  legal:  it  only  amounts  to 
a  forced  sale;  and  damages  mean  nothing  more 
than  compensation  or  value.  The  property  is 
taken  without  the  owner's  consent;  and  instead 
of  fixing  his  own  price,  a  jury  is  authorized  to 
ascertain  the  value  under  the  name  of  damages. 
When  lands  are  taken  for  the  use  of  the  State, 
the  writ  of  ad  quod  damnum  directs  the  jury  to 
assess  damages  to  the  owner;  but  it  means 
nothing  more  than  the  value  of  the  property. 
2  R.  8.,  588,  art.  4.  So  when  lands,  waters  or 
streams  are  taken  for  the  purpose  of  construct- 
ing canals,  the  owner  is  to  be  compensated  in 
damages;  but  they  cannot  exceed  the  actual 
value  of  the  property  taken,  though  they  may 
be  less.  1  Id.,  225.  art.  3  In  this  case,  the 
property  which  the  magistrates  were  author- 
ized to  take  or  destroy,  was  a  building.  For 
that  property,  the  party  was  to  be  compensared 
in  damages;  in  other  words,  he  was  to  have  the 
value.  We  cannot, I  think,  go  beyond  this,  and 
allow  consequential  damages  of  any  kind;  and, 
clearly,  we  cannot  give  the  word  "damages" 
the  force  of  enlarging  the  remedy,  so  as  to  in- 
clude a  description  of  property  which  the  Leg- 
islature has  wholly  omitted  to  mention. 

It  seems  to  be  conceded  on  the  argument 
that  no  one  but  a  person  having  an  estate  or 
interest  in  the  building  could  recover  damages 
under  this  statute  for  the  loss  of  personal  chat- 
tel*. I  Itui  the  claimant's  goods  been  in  the 
warehouse  of  a  third  person,  he  would,  con- 
f  eased  ly,  have  been  without  remedy;  and  yet 
there  would  be  the  same  reason  for  charging 
his  loss  on  the  City  in  that  case,  as  in  the  one 
under  consideration.  If  we  may  extend  the 
application  of  this  Btatute  by  construction,  so 
as  to  include  goods  as  well  as  buildings  in  the 
one  case,  why  may  we  not  do  so  in  the  other? 
If  the  Legislature  was  under  a  constitutional 
obligation  to  make  any  provision  on  the  sub- 
iert.  the  obligation  was  co-extensive  with  the 
injury  which  might  be  sustained;  and  if.  upon 
tlii-  ground,  <>r  under  the  notion  that  this  stat 
•  «>4*]  ute  should  receive  *an  equitable  con- 
struction, we  can  go  beyond  the  words,  and 
include  goods  destroyed  in  one  building,  why 
may  we  not  do  the  same  thing  when  they  are 
WKWD.  17.  N.  Y.  R,  18. 


deposited  in  another?  No  reason  can  be  as- 
signed why  the  lessee  of  a  building  should  be 
paid  for  his  merchandise,  while  another  man. 
who  has  his  property  under  the  same  cover, 
should  be  without  remedy.  It  is  probable,  as 
has  already  been  suggested,  that  the  Legislature 
intentionally  made  a  distinction  between  build- 
ings and  personal  chattels.  There  was  room 
for  such  a  distinction;  but  if  it  were  otherwise, 
and  the  Legislature  acted  capriciously,  there  is 
no  power  in  the  courts  to  supply  the  omission. 

Very  great  license  has  sometimes  been  taken 
in  the  construction  of  statutes,  and  they  have 
been  extended  by  equity  so  as  to  include  cases 
which  seem  far  enough  from  the  declared  will 
of  the  Legislature.  It  has  been  said  that 
"judges  have  liberty  and  authority  over  laws, 
especially  over  statute  laws,  according  to  rea- 
son and  best  convenience,  to  mold  them  to  the 
truest  and  best  use  ;"  and  this  was  said  for  the 
purpose  of  justifying  "diverse  expositions  of 
the  self-same  word  and  sentence,"  so  as  to  an- 
swer different  ends.  Hob. ,  346.  This  is  occu- 
pying dangerous  ground.  I  agree  that  we  may 
go  beyond  the  letter,  for  the  purpose  of  carry- 
ing into  effect  the  intent  of  the  law  maker; 
but  we  must,  in  general,  be  able  to  collect  that 
intention  from  the  statute  itself,  though  we 
may  sometimes  resort  to  the  cause  or  occasion 
of  its  enactment,  for  the  purpose  of  arriving  at 
a  just  conclusion.  People  v.  Ulica  Ins.  Co.,  15 
Johns.,  358.  We  are  not  at  liberty  to  act  upon 
the  supposed  intention  of  the  Legislature,  nor 
can  a  casus  omissun  be  supplied  by  the  courts. 
Judges  are  bound  to  take  the  law  as  the  Legis- 
lature has  made  it.  Jones  v.  Smart,  1  T.  R., 
52.  In  this  case  I  think  the  Legislature  has 
plainly  omitted  to  provide  an  indemnity  to  the 
owner  of  goods;  and  whether  it  was  the  result 
of  design  or  inadvertence,  if  we  supply  the 
omission.it  will  be  doing  what  Buller,</., called 
making  laws. 

•Although  I  think  the  proceedings  [*3O5 
erroneous  in  relation  to  the.  case  of  David  N. 
Lord,  I  do  not  regret  that  my  brethren  have 
arrived  at  a  different  conclusion. 

Whereupon,  the  judgment  of  the  C.  P.  v>at 
affirmed.1 

Affirmed— 18  Wend.,  126. 

Distinguished -1  Sanrtf..  558. 

Cited  in— 20  Wend..  142;  21  Wend.,  371:  25  Wend., 
177:-'  Denlo.  474;  13  X.  Y.,  402:59  N.  Y.,  200  ;7«  N.  V.. 
5rt2<32  Am.  K«-|>..  340) ;  9  Barb..  302;  13  Barb..  3H  ;  20 
llarb..  232:  52  Barb.,  551  ;  12  How.  Pr..  260:  2  Park.. 
464;  1  Boa.,  374;  4  LOT.  Obs..  143;  73  Ind.,  11H:  13 
Minn..  40.  41:  34  Am.  Dec.  2HO;50Am.  Dec..  401  (7 
Ga.,  200);  18  Am.  Ucp.,  40,  53  (39  Iowa.  575). 

1.— This  case  was  carried  up  to  the  Court  for  the 
Correction  of  Errors,  where,  in  the  December  ses- 
sion of  1837.  the  judgment  of  the  Supreme  Court 
was  affirmed,  by  a  vote  of  15  for  affirmance,  6  for 
reversal. 


GIBSON  9.  CULVER  &  BROWN. 

Common  Carrier* — Liability,  Continue*,  until 
Delivery  or  Notice  to  Conngnce —  U*agt— Dis- 
charge of  Carrier. 

A  common  carrier  remains  liable  until  the  actual 
delivery  of  thejroodato  the  cnnftlffiiec :  or  if  the 


NOT».— Cnmmnn  carrier*  —  Delivery  —  Mode   of— 
Time  of-LinltHUu  nf  Carrifr. 
The  tarrier'i  uwUrtatdiiv  tncltult*  the  nafe  delitvrv 
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course  of  the  business  be  such  that  delivery  is  not 
made  to  the  consignee,  his  liability  continues  until 
notice  of  the  arrival  of  the  goods  be  given. 

It  is  competent,  however,  to  a  carrier,  to  prove 
that  the  uniform  usage  and  course  of  the  business 
in  which  he  is  engaged,  is  to  leave  goods  at  his  usual 
stopping  places  in  the  towns  to  which  the  goods  are 
directed,  without  notice  to  the  consignees  ;  and  if 
such  usage  be  shown  of  so  long  continuance,  uni- 
formity and  notoriety,  as  to  justify  a  jury  to  find 
that  it  was  known  to  the  plaintiff,  the  carrier  will 
be  discharged. 

Citations-Story,  Bail.,  3d  ed.,  9,  10,  256,  309,  312, 
346,  «.  3  :  2  Kent,  Com..  592.  004.  605  ;  3  Wils.,  425,  433  ; 
Owen.  571  ;  M'Clel.  &  Y..  129,  138;  4  T.  R.,  581  ;  5T.  R., 
389  ;  15  Johns.,  39  ;  6  Wend..  335,  350,  a51,  360  ;  5  Burr., 
"711.  2714:  7  East,  224:  2  Johns.,  335;  2  Burr.  1216:4 
Rawle,  195  :  1  Brod.  &  B..  548  ;  Plowd.,  170;  2  D'Anv. 
Abr.,  424,  427  ;  3  Watts,  178;  8  Barn.  &  C.,  9;  2  Bl..  916. 


was  an  action  on  the  case  against  the 
J.  defendants  as  common  carriers,  tried  at  the 
Rensselaer  Circuit  in  Mar.,  1835.  They  were 
the  owners  of  a  stage,  in  which  they  carried  the 
mail,  and  also  passengers  and  goods,  from 
Sandlake,  in  Rensselaer  Co.,  to  Albany  via 
Troy,  being  part  of  a  line  from  Boston  to  Al- 
bany. The  plaintiff  put  a  box  of  combs  in  the 
stage  at  Leominster,  in  Mass.,  directed  to 
"Messrs.  Vail  &  Co.,  Troy,  N.  Y."  which  ar- 
rived safely  at  Sandlake,  and  was  there  taken 
into  the  stage  of  the  defendants  and  carried  to 
Troy,  and  left  at  the  stage  house  there,  being 
the  only  place  in  Troy  where  the  stage  stopped, 
except  at  the  postomce  for  the  delivery  of  the 
mail.  Notice  of  the  arrival  of  the  goods  was 
not  given  to,  nor  were  the  goods  ever  received 
by  the  consignees.  The  stage,  in  its  most  di- 
rect route  to  the  postofflce  from  the  stage  house 
passed  the  store  of  the  consignees,  which  was 
3O6*]  *in  sight  of  the  stage  house,  and  the 
consignees  were  an  old  established  and  well 
known  firm.  The  defendants  offered  to  prove 
that  it  was  the  uniform  usage  and  course  of 
business  of  this  line  of  stages  to  leave  goods  or 
freight  transported  by  it,  directed  to  Troy,  at 
the  stage  house  there,  and  not  to  deliver  the 
same  at  the  residence  or  place  of  business  of 
the  consignee;  that  the  usage  prevailed  in  the 
whole  course  of  the  line,  to  leave  goods  or 
freight  at  the  usual  stopping  places  of  the  stage 
in  the  towns,  to  which  the  goods  were  direct- 
ed, to  be  delivered  to  the  consignees  when 
called  for,  and  not  to  make  a  delivery  of  the 
goods  at  the  places  of  business  of  the  consign- 
ees; and  that  such  was  the  general  custom  of 
the  lines  of  stages  throughout  the  State  and 
country.  This  evidence  was  objected  to  and 
rejected  by  the  presiding  judge.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  value 
of  the  combs.  The  defendants  moved  for  a  new 
trial.  The  cause  was  submitted  on  written  ar- 
guments by, 

Mr.  D.  L.  Seymour,  for  the  defendants, 
Meters.  G.  Palmer  and  D.  Buel,  Jr..  for 
the  plaintiff. 

By  (he  Court,  Cowen,  J.     The  offer  of  the 
defendants  presupposed,  what  is  now  conced- 


ed, and  is  indeed  extremely  well  settled,  that 
prima  facie  the  carrier  is  under  an  obligation 
to  deliver  the  goods  to  the  consignee  personal- 
ly. The  authorities  to  this  point  are  nearly  alt 
collected  in  Story,  Bail.,  346,  n.  3,  and  & 
Kent,  Com.,  604,  605;  see,  also,  Golden  v.  Man- 
ning, 3  Wils.,  425.  433;  Owen,  57;  and  Storr 
v.  Crowley,  1  M'Clel.  &  Y.,  129,  138,  per  Hul- 
lock,  B. 

It  would  be  too  much,  perhaps,  to  say  that 
a  uniform  and  well  known  usage,  in  either 
form  put  by  the  defendants  in  their  offer, might 
not  be  received  to  govern  the  delivery.  Thi& 
is,  I  find,  a  very  common  head  of  evidence  in 
fi  xing  the  obligation  of  bailees.  Where  the  nat- 
ure of  the  bailment  raises  an  inquiry  as  to  de- 
grees of  care,  the  customary  modes  of  secur- 
ing the  articles  are  open  to  inquiry.  Story, 
*Bail.,  9,  10.  So,  as  to  the  accpmpani-  [*3O7 
ments  with  which  a  hired  thing  is  to  be  de- 
livered, M.256,  and  the  place  in  which  an  in- 
keeper  is  bound  to  keep  the  horse  or  carriage- 
of  his  guest.  Id.,  312;  2  Kent,  Com.,  592,  3d 
ed.  In  Gorside  v.  Proprs  of  the  Trent  and  Mer- 
sey Nan.  Co.,  4  T.  R.,  581,  usage  and  course  of 
business  were  received,  to  determine  whether 
the  defendants,  at  the  time  when  the  goods 
were  burned,  held  them  as  common  carriers  or 
mere  wharfingers  for  the  plaintiffs.  The  proof, 
too,  was  confined  to  the  course  of  business  in 
the  particular  line  of  stages,  and  determined 
the  cause  in  favor  of  the  defendants.  In  Hyde 
v.  The  same  Co.,  5  T.  R.,  389,  Grose  J.,  who 
concurred  with  Ashurst  and  Buller,  JJ.,  that 
carriers  by  a  canal  must,  by  the  general  law, 
make  a  personal  delivery  to  the  consignee,, 
agreed  that  the  obligation  might  be  affected  by 
the  custom  of  the  trade.  Nor  do  I  understand 
the  force  of  usage  in  such  a  case  to  be  denied, 
but,  on  the  contrary,  it  is  expressly  admitted 
in  Ostrander  Y.  Brown,  15  Johns. ,  39.  In  Sew- 
all  v.  Allen,  6  Wend.,  335,  evidence  of  usagfr 
and  practice  was  received  to  show  that  the  de- 
fendants were  common  carriers  of  bank-bills. 
See  Id.,  350,  351,  360.  In  Barnes  v.  Foley,  5- 
Burr. ,  2711,  the  question  was,  whether  it  was 
the  duty  of  the  postmaster  at  Bath  to  deliver 
letters  to  the  inhabitants  at  their  houses.  Proof 
of  usage  was  resorted  to,  and  Mr.  J.  Aston 
said:  "The  limits  of  the  delivery  are  to  be  de- 
termined by  the  usage  of  the  place,"  p.  2714; 
and  in  Rushford  v.  Hadfield,  7  East,  224,  all  the 
court  agreed  in  the  propriety  of  receiving  such 
evidence  to  enlarge  the  rights  of  carriers.  The 
defendants  claimed  a  lien  on  the  goods,  not 
only  for  the  price  of  carrying  them  in  partic- 
ular, but  for  a  general  balance  due  to  them  for 
previous  carriage.  The  law  denies  to  carriers 
a  claim  for  a  general  balance;  but  a  long  train 
of  evidence  was  received,  to  show  that  custom 
and  the  course  of  trade  among  a  particular 
sort  of  carriers  had  overcome  the  law.  The 
jury  found  against  the  defendants;  but  the  ev- 
idence was  so  imposing  that  they  moved  for  a 
new  trial, as  for  a  finding  against  the  weight  of 


of  the  goods  committed  to  him.  See  DeMott  v.  Lara- 
way,  14  Wend.,  225,  note  •  Ostrander  v.  Brown,  15 
Johns.,  39,  note- 
As  to  mode  of  delivery,  there  must  be  an  actual 
delivery,  unless  a  well  established  usage  permits 
of  something  less.  In  addition  to  the  above  case  of 
Gibson  v.  Culver,  see  Rawson  v.  Holland.  59  N.  Y., 
611 ;  Richmond  v.  Union  Steamboat  Co.,87  N.  Y., 
240;  Steamboat  Sultana  v.  Chapman,  5  Wis.,  454; 

UtJ 


Dick  v.  Dunham,  14  111.,  324;  Farmers',  etc.,  Bank  v. 
Champlain  Transpt.  Co.,  16  Vt.,  52 ;  18  Vt.,  131 ;  23 
Vt.,  186  ;  Chicago,  etc.,  Ry.  Co.  v.  People,  56  111.,  365  : 
Strong  v.  G.  T.  Ry.  Co.,  15  Mich.,  206 :  Garey  v.  Mea- 
her,  33  Ala.,  630 ;  Hibler  v.  McCartney,  31  Ala.,  501 ; 
Richardson  v.  Goddard,  64  U.  8.  (23  How.,(  28.  Hyde 
v.  Trent  &  M.  N.  Co.,  5  Ter..  389. 

As  to  time  of  delivery  and  due  diligence,  see  Par- 
sons v.  Hardy,  14  Wend.,  215,  note. 
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evidence;  and  the  case  details  all  the  proofs. 
3O8*]  The  judges  *proceeded  to  a  full  exam- 
ination of  them,  and  a  new  trial  was  denied; 
but  the  case  shows,  and  all  the  judges  concur 
in  declaring  the  principles  on  which  such  ev- 
idence is  to  be  received.  The  cause  was  tried 
before  Chambre,  J.,  who  put  it  to  the  jury, 
whether  the  usage  were  so  general  as  to  war- 
rant them  in  presuming  that  the  parties  who 
delivered  the  goods  to  be  carried  knew  it,  and 
understood  that  they  were  contracting  with 
the  carriers  in  conformity  to  it;  if  not,  the  gen- 
eral rule  of  law  would  entitle  the  plaintiffs  to  a 
verdict.  All  the  judges  concurred  that  a  cus- 
tom of  this  kind,  which  is,  quoad  hoc,  to  su 
persede  the  general  law  of  the  land,  should  be 
clearly  proved,  and  the  interested  encroach- 
ments of  persons  engaged  in  a  particular  trade, 
watched  with  great  jealousy.  None  of  them 
disapproved  the  qualifications  under  which 
the  case  went  to  the  jury;  and  Ld.  Ellenbor- 
ough.Cft.  J.,  and  Grose,  Jl.putit  on  the  ground 
of  a  usage  so  general,  and  so  uniformly  ac- 
quiesced in  for  a  length  of  time,  that  the  jury 
would  feel  themselves  constrained  to  say  it  en- 
tered into  the  minds  of  the  parties,  and  made 
a  part  of  the  contract.  But  all  this  has  nothing 
to  do  with  the  abstract  question  of  competency. 
Usage,  when  it  goes  to  change  the  law,  always 
comes  in,  subject  to  the  principles  declared  in 
that  case;1  yet  if  counsel  propose  to  prove  such 
a  usage,  and  think  they  can  establish  it,  I  am 
aware  of  no  rule  which  forbids  the  attempt. 

We  are  referred  by  the  plaintiff's  counsel  to 
general  propositions,  well  established  by  the 
cases.  In  Frith  v.  Barker,  2  Johns.,  335,  we 
are  told  that  usage  never  should  be  received  to 
contradict  a  settled  rule  of  commercial  law. 
That,  was  said  on  the  authority  of  Edif.  v.  E.I. 
Co..  2  Burr.,  1216,  wherein  Ld.  Mansfield  had 
3O9*J*received  evidence,  at  Nif>i  Prius,  of  the 
custom  of  merchants,  that  in  case  of  a  bill  of 
exchange  payable  to  order,  the  indorsement 
was  restrictive,  unless  that  also  contained  the 
word  "order."  At  the  bar,  on  motion  for  a 
new  trial,  he  and  the  other  judges  agreed,  that 
the  law  being  settled,  the  custom  of  merchants 
could  not  control  it;  that  is  to  say.  it  would  not 
subvert  the  law  of  the  land  as  such;  not  that 
the  parties  might  not  make  the  indorsement  re- 
Htrictive  by  special  agreement  or,  by  the  cus- 
tomary course  of  some  particular  business, 
make  an  exception  in  their  own  case,  leaving 
the  general  law  to  take  its  course.  But  in  that 
case,  the  bill  of  exchange  was  drawn  in  the 
East  Indies,  and  the  main  evidence  came  from 
bankers  in  London.  Their  opinion  was  taken 
to  overturn  a  rule  of  law  which  pervaded  the 
whole  Empire  and,  indeed,  the  whole  commer- 
cial world;  and  the  jury  were  allowed  to  judge 
of  that  rule  as  they  should  take  it  from  wit- 
nesses, and  not  from  the  judge.  See,  also, 
Newboid  v.  Wright,  4  Kawle,  195.  And  it  wax 
to  a  rule  like  this,  a  rule  of  general  law.  to 
which  Dallas,  Gh.  J.,  was  speaking,  in  Buttv. 

1.— In  ,  ...,'F-.I.  ntitm  tnrltf  rfntunt  en,quaf  funt  mnr- 
'n.lini*.  Story,  liiill.,296.  The  rule,  with 
tii>-  qtullfloations  under  which  it  !•  to  be  received 
tn evidence,  isaNo  wt-n  illustrnt'ilbywviTnl  Atnor- 
lom  i-iw*"* :  iinintiir  which.  •*••••  Ni-wiMiUI  v.  Wriirht,  4 
liawic.  IT..  -.Ml.  IHT  Kojfnt. ./.,  which  wiu  an  attempt 
t"  iiciiiitntn  a  local  custom  fora  factor  to  |t|iiltri>  the 
(trade  of  his  priiiHi>nl  at  St.  ,!airo  <!••  Culia.  See, also, 
« 'oiling  v.  Hope,  3  Wart.  C.C.,  149. 

WKKD.  17. 


Conant,  1  Brod.  &  B.,  548,  when  he  says:  "  If 
the  practice  were  against  the  first  principles  of 
constitutional  law,  and  an  encroachment  upon 
the  rights  of  the  subject,  I  would  not  hold  it 
to  be  Taw,  if  it  had  existed  from  the  founda- 
tion of  Rome."  If  what  had  existed?  The 
practice  of  a  common  magistrate  to  commit  for 
a  libel.  That,  although  general  and  ancient,  if 
contrary  to  the  Constitution,  would  not  be  re- 
;  ceived  to  subvert  the  Constitution  in  that  re- 
!  spect.  Yet,  even  in  such  a  case,  he  considered 
:  practice  as  high  evidence  of  the  law,  and  or- 
!  dered  precedents  to  be  searched;  and  finally, 
not  being  met  by  the  Constitution,  he  sanc- 
tioned the  exercise  of  the  power.  Plowd.,  170, 
is  also  cited,  that  custom  cannot  make  land  ap- 
purtenant to  land,  because  it  is  legally  impos- 
sible that  one  thing  should  be  appurtenant  to 
another  of  the  same  kind;  and  2  D'Anv.  Abr., 
424,  427,  to  the  general  proposition  against  un- 
reasonable customs.  Both  books,  however, 
agree  that  reasonable  customs,  that  is  to  say, 
those  which  may  stand  with  law  and  policy, 
may  be  allowed,  and  form  exceptions  to  the 
general  rule.  It  would  be  *too  much  to  [*3 1 0 
say,  that  one  delivering  goods  to  a  carrier  by 
stage,  may  not  expressly,  or  which  is  the  same 
thing,  if  he  knows  the  usage  of  the  stages  to 
be  so,  impliedly  consent  to  a  delivery  at  the 
stopping  place,  instead  of  his  consignee's  place 
of  business.  In  Hyde  v.  Trent  and  Mersey  Nav. 
Co.,  Ld.  Kenyon,  Ch.  J.,  went  into  a  very  elab 
orate  argument,  to  prove  that  stage-men  and 
other  carriers  had  this  right  by  the  general  law. 
It  would,  after  that,  be  arrogant  to  condemn 
the  conventional  right  as  illegal,  or  contrary  to 
sound  policy.  I  say  conventional,  because,  I 
agree  that  these  cases  must  be  limited  by  the 
rule  of  Rushforth  v.  Hadfield.  Rtipp  v.  Palmer, 
3  Watts,  178,  is  against  the  plaintiff,  though 
supposed  by  his  counsel  to  be  the  other  way. 
A  carrier  ort  the  Ohio,  without  any  express  au- 
thority, sold  a  cargo  of  corn;  and  in  trover  by 
the  owner,  against  the  vendee,  he  set  up  the 
custom  of  carriers  along  the  Ohio  and  Missis- 
sippi to  sell  in  that  way.  The  court  do  not 
deny  that  such  a  custom,  being  ancient,  cer- 
tain, uniform  and  reasonable,  might  make  an 
exception.  But  they  rely  on  the  weakness  of 
the  proof.  It  went  mostly  to  fraudulent  cases 
of  sale,  and  freighters  would  have  no  security 
against  endless  abuse,  if  it  were  once  known 
that  carriers,  along  our  rivers  and  canals,  could 
make  a  good  title  without  express  authority  to 
sell.  There  is  more  reason  in  the  case  at  bar 
than  in  ordinary  lines  of  carriage  not  bound  to 
a  conveyance  and  a  delivery  of  the  mail. 

I  know  the  law  deals  with  common  carriers 
in  very  strict  measure,  which  ought  not  to  be 
relaxed  on  slight  evidence.  In  Itichmond  v. 
Smith,  8  Barn.  &  C.,  9,  a  guest  ordered  some 
of  his  luggage  to  be  placed  in  the  commercial 
room,  whereas  it  was  customary  with  the  inn- 
keeper  to  order  it  into  his  guests'  bed-rooms. 
The  guest  ordered  it  out  of  the  commercial 
room,  and  exposed  a  part  of  it  for  sale,  and  re 
turned  the  residue  to  the  same  room,  whence 
it  was  stolen.  The  court  said  the  inn-keeper 
was  like  a  common  carrier,  and  could  not  get 
rid  of  his  common  law  liability  without  giving 
express  notice.  Ld.  Tenterden.  Ch.  J.,  said, 
that  if  the  defendant  did  not  mean  to  be  liable 
for  goods  thus  placed,  he  should  have  said  so. 
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3 1  l*]As  *Story,  J.,  remarks,  the  case  did  not 
call  for  the  dictum  resembling  the  case  to  one 
of  a  common  carrier.  Story,  Bail.,  309.  But 
suppose  the  guest  had  come  to  a  full  knowl- 
edge of  the  landlord's  practice,  either  by  its 
general  notoriety,  or  in  any  other  way,  it  ap- 
pears to  me,  this  would  have  been  equivalent 
to  express  notice.  It  would  have  been  so  with- 
in several  of  the  cases  cited.  It  is  more  reason- 
able in  the  case  of  an  obligation,  to  deliver  per- 
sonally by  common  carriers.  That  must,  in  the 
nature  of  things.be  many  times  dispensed  with. 
Carriers  by  ships  and  boats  must  stop  at  the 
wharf ;  railroad  cars  must  remain  on  the  track. 
In  these  cases,  notice  should  be  given  to  the 
consignee,  of  the  arrival  and  place  of  deposit, 
which  comes  in  lieu  of  personal  delivery.  See 
2  Kent,  Com.,  605,  3d  ed.,  and  cases  cited. 

In  Golden  v.  Manning,  2  Bl.,  916;  3  Wils., 
42.").  433,  S.  C.,  and  see  Storr  v.  Crowley,  1 
M'Clel.  &  Y.,  129,  Gould,  J.,  said,  he  thought 
that  all  carriers  are  bound  to  give  notice  of  the 
arrival  of  goods,  to  the  persons  to  whom  they 
are  consigned,  whether  bound  to  deliver  or  not. 
Prima  facie  this  must  be  so,  unless  the  notice 
is  also  dispensed  with  by  the  custom.  Gould, 
J.,  was  speaking  of  this  very  case,  of  a  land 
carrier;  and  I  do  not  well  see  how  the  carrier 
can  escape  the  imputation  of  gross  negligence, 
if  he  do  not,  at  least,  give  notice,  in  order  that 
the  consignee  may  send  for  the  goods.  How 
is  he,  otherwise,  to  flnd  out  the  fact  of  the  de- 
livery. Ld.  Kenyon,  Ch.  J.,  in  the  opinion 
before  cited,  thought  he  was  to  learn  it  by  a  let- 
ter of  advice  which  should  be  sent  by  the  con- 
signor. But  that  cannot  always  state  the  place 
much  less  the  exact  time  of  the  delivery  at  the 
inn.  His  Lordship  suggested  that  the  business 
of  delivery  might  be  left  to  the  inn-keeper, who 
should  send  his  porter.  All  these  things  may, 
I  agree,  be  possibly  explained,  by  the  custom 
proposed  to  be  given  in  evidence.  I  do  not  un- 
derstand that  the  defendants  here  gave  any  no- 
tice to  the  consignees,  although  they  might 
have  been  easily  traced  by  the  superscription. 
They  rested  everything  on  the  custom.  The 
proposition,  therefore,  struck  me  at  first  as  too 
short.  I  thought  it  should  have  come  up  to  a 
3 12*J  custom  *of  delivering  at  the  inn,  with- 
out notice  to  the  consignee.  The  offer  may, 
for  aught  I  know,  be  equivalent  to  that.  I 
should  think  it  essential,  either  to  establish  one 
of  the  customs  as  proposed,  and  follow  it  with 
proof  of  actual  notice,  or  show  that  the  custom 
dispensed  with  notice.  Such  a*custom  of  such 
age,  uniformity  and  notoriety,  that  a  jury 
would  feel  clear  in  saying  it  was  known  to  the 
plaintiff,  I  think  would  be  admissible.  He 
would  be  bound  by  it,  the  same  as  if  he  had 
directed  a  delivery  at  the  inn.  And  on  the  of- 
fer made  and  overruled,  I, therefore,  think  there 
should  be  a  new  trial,  the  costs  to  abide  the  event. 

Common  carrier — Delivery  and  notice  by.  Cited  in 
—19  Wend.,  258 ;  1  Denio,  47 ;  3  N.  Y.,  328 ;  10  N.  Y., 
438  :  24  N.  Y.,  280 ;  34  N.  Y.,  501 ;  45  N.  Y.,  17  (6  Am. 
Rep.,  28) ;  49  N.  Y.,  444 :  87  N.  Y.,  247 :  29  Barb.,  47:  53 
Barb.,  215 :  6  Abb.  N.  S.,  78 ;  5  Duer,  62 ;  1  Bos.,  183 :  4 
Rob.,  498 ;  2  Hilt..  27. 152 ;  I  Daly,  331 :  2  Curt.,  26 ;  Ol- 
cott,  46 :  8  Allen,  515 ;  32  Am.  Dec.,  475 ;  43  Am.  Dec., 
448J10  Met..  472) ;  43  Am.  Dec.,  649. 

Usage— Evidence  of,  in  discharge  of  carrier.  Cited 
in— 6  Hill,  167;  54  N.  Y.,  243;  59  N.  Y.,  618  (17  Am. 
Rep..  399) :  87  N.  Y.,  247  : 11  Barb.,  123 ;  8  Abb.  N.  C., 
68 ;  6  Bos.,  243 ;  2  Daly,  121 ;  8  Allen,  515 ;  32  Am.Dec., 
475 ;  42  Am.  Dec.,  495  (16  Vt.,  52) ;  8  Am.  Rep.,  267  (69 
Pa.  St.,  374) ;  21  Am.  Hep.,  509  (120  Mass.,  142). 
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Ejectment  by  the  People  —  Proof  of  Vacancy  of 
Premises  —  Adverse  Possession  —  Map  and  f^ield- 
Book  of  Survey,  as  Evidence  —  Practice. 

In  ejectment  by  the  people,  proof  that  the  prem- 
ises claimed  were  vacant  and  unoccupied  within  the 
period  necessary  to  be  shown  to  establish  against  the 
plaintiffs'  title  by  adverse  possession,  is  prima  facie 
sufficient  to  authorize  a  recovery. 

A  map  and  field-book  of  the  survey  of  a  tract  of 
land  certified  in  the  manner  prescribed  by  a  statute 
and  deposited  in  a  public  office,  in  pursuance  of  the 
directions  of  such  statute,  are  evidence,  per  se.with- 
out  proof  of  the  actual  survey. 

It  cannot  be  objected  on  the  trial  of  an  action  of 
ejectment  in  which  the  people  are  plaintiffs,  that 
the  suit  is  prosecuted  without  the  knowledge  or  per- 
mission of  the  Attorney-General. 

Citations—  1  R.  S.,  718.  sec.  1;  180,  sees.  1,  10,  11:  182, 
sec.  1  :  198,  sec.  4  :  199,  sees.  12,  13,  14  :  8  Wend.,  183  ;  2 
R.  S.,  300,  sec.  45;  1  R.  L.,  184,  sec.  1  ;  10,  11.  Laws  1824, 
304  ;  Stark.  Ev..  pt.  2,  sees.  40,  56. 


was  an  action  of  ejectment  tried  at  the 
_L  Erie  Circuit  in  Oct.,  1834.  The  suit  was 
brought  for  the  recovery  of  lot  No.  3,  on  Grand 
Island,  in  the  Niagara  River.  The  defendant 
was  in  possession  of  the  lot,  or  part  thereof,  at 
the  commencement  of  the  suit.  In  1824  the 
Island  was  surveyed  into  lots  under  the  direc- 
tion of  the  Surveyor-General  of  the  State.  A 
field-book  and  map  of  the  survey,  certified  by 
the  Surveyor-General,  was  tiled  in  the  clerk  s 
office  of  the  County  of  Erie,  in  Mar.,  1825, 
having  been  transmitted  to  that  office  by  the 
Deputy  Secretary  of  State,  by  order  of  the 
Commissioners  of  the  Land  Office.  The  field- 
book  and  map  were  produced  in  evidence  after 
it  was  shown  that  the  signatures  of  the  Survey- 
or-General and  Deputy-Secretary  attached, 
were  genuine,  and  that  the  papers  were  records 
*remaining  in  the  clerk's  office  of  Erie.  [*3  1  3 
The  evidence  was  objected  to,  but  the  objec- 
tion was  overruled.  On  the  part  of  the  defend- 
ant, it  was  offered  to  be  proved  that  the  suit 
was  prosecuted  by  an  attorney  of  this  court  for 
the  benefit  of  individuals,  without  the  knowl- 
edge or  permission  of  the  Attorney-General  of 
the  State.  The  circuit  judge  ruled  that  a  want 
of  authority  to  prosecute  the  suit,  could  not 
be  objected  at  the  circuit,  and  refused  to  hear 
the  testimony  offered.  The  defendant  then  at- 
tempted to  show  an  adverse  possession,  but 
failed,  and  the  jury  found  a  verdict  for  the 
plaintiffs.  The  defendant  moved  for  a  new 
trial. 

Mr.  T.  T.  Sherwood,  for  the  defendant. 

Mr.  J.  L.  Talcott,  for  the  people. 

By  the  Court,  Nelson.  Ch.  J.  The  people  of 
this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate 
property  in  and  to  all  lands  within  the  jurisdic- 
tion of  the  State.  1  R.  S.,  718,  sec.  1.  And  in 
an  action  of  ejectment  in  their  name,  proof  that 
the  premises  claimed  were  vacant  and  unoccu- 
pied within  the  period  necessary  to  be  shown 
to  establish  title  by  adverse  possession  against 
them,  is  sufficient  in  the  first  instance  to  au- 
thorize a  recovery.  Wendell  v.  People,  8  Wend., 
183.  This  proposition  necessarily  follows,  from 
the  fact  of  their  being  the  source  of  title,  as 
there  can  be  no  deduction  of  it  shown,  and,  in 
ordinary  cases,  no  actual  possession. 

It  seems  to  have  been  supposed  upon  the 
trial  by  the  counsel  and  the  court,  that  the  lim- 
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itation  to  the  action  of  ejectment  by  the  peo- 
ple, prescribed  in  the  Revised  Statutes,  gov- 
erned this  case  ;  but  this  is  a  mistake,  as  will 
be  seen  by  a  reference  to  the  45th  sec.,  2  R.  S., 
300.  The  "right  of  entry"  existed  before  Jan. 

I,  1830:  and  consequently,  the  limitation  of 
the  old  statute  still  applied,  which   was  40 
years.    1  R.  L.,  184,  sec.  1.  There  was  no  pre- 
tense of  an  adverse  possession  for  that  length 
of  time,  nor  indeed,  from  the  evidence  in  the 
case,  can  it  be  said  that  it  existed  for  any  length 
of  time.     The  defendant  and  the  person  under 
314*]  *whom  he  entered,  claimed  no  title 
under  either  government,  the  Canadas  or  N. 
Y.  ;  but  entered  and  occupied,  no  doubt,  be- 
cause it  was  disputed  territory  and  within  no 
exclusive  or  settled  jurisdiction. 

The  judge  decided  correctly,  in  refusing  ev- 
idence that  the  suit  was  instituted  without  the 
assent  of  the  Atty-Gen.  1  R.  S.,  180,  sees.  10, 

II.  The  defendant  must  avail  himself  of  such 
an  objection  on  motion  to  set  aside  the  proceed- 
ings.    The  question  is  one  of  practice,  not  of 
title  or  jurisdiction.    For  the  purposes  of  the 
trial,  the  court  should  presume  that  the  suit 
had  been  regularly  commenced.     After  plea, 
it  would  probably  be  too  late,  even  to  take  ad- 
vantage of  such  objection  on  motion,  accord- 
ing to  the  practice  of  the  court  in  analogous 
cases. 

Without  the  map  and  field-book  of  the  sur- 
vey of  Grand  Island,  there  was  sufficient  evi- 
dence of  the  location  of  the  lot  in  question,  and 
that  the  defendant  was  in  possession, or  claimed 
the  possession  of  the  whole  of  it ;  but  I  per- 
ceive no  solid  objection  to  the  admissibility  of 
the  record  produced  from  the  clerk's  office. 
The  Act  of  1824,  Sess.  L.,  804,  provided,  that 
the  Commissioners  of  the  Land  Office  should 
cause  Grand  Island  to  be  surveyed  and  divided 
into  lots,  a  map  to  be  made,  and  the  same,  or  a 
copy  thereof,  to  be  deposited  in  the  office  of 
the  clerk  of  the  County  of  Erie.  It  further  pro- 
vided, that  the  maps  of  the  lots,  field-book, etc., 
should  be  returned  by  the  surveyors  to  the  Sur- 
veyor General,  "a  copy  whereof  to  be  filed  in 
the  office  of  the  Secretary  of  State  ;  and  also  a 
copy  in  the  office  of  the  clerk  of  the  County  of 
Erie."  It  appeared  that  the  field  book  and  map 
on  file  in  the  clerk's  office  of  Erie  were  regu- 
larly indorsed  as  such  by  the  Surveyor  Gener- 
al, and  had  been  transmitted  to  the  clerk  by 
the  Deputy-Secretary  of  State,  under  the  direc- 
tion of  the  Commissioners  of  the  Land  Office. 
The  Surveyor-General  hasthesuperintendance 
of  the  surveys  of  the  public  lands,  under  the  di- 
rection of  the  Commissioners  of  the  Land  Of- 
fice. 1  R.  S.,  182,  sec.  1  ;  and  the  Deputy- Sec- 
retary is  the  clerk  of  the  Board  of  Commission- 
ers. 1  R.  S.,  198,  sec.  4.  The  manner  in  which 
the  surveys  of  the  public  lands  are  to  be  made, 
•'  >  1  •"»*]  have  been  prescribed  *  by  law.  1  R.  8., 
199.  The  deputy-surveyors  are  appointed  by 
tin-  Surveyor  General,  and  are  bound  to  deliver 
to  him  the  field-book,  maps,  etc.,  which  are  to 
be  filed  in  the  office  of  the  Secretary  of  State. 
Sees.  12-14.  Documents  of  a  public  nature. 
wiytt  Mr.  Starkie,  Stark.  Ev.,  pt.  2,  sec.  40.  and 
«>f  public  authority,  are  generally  admissible  in 
•ice.  although  their  authenticity  is  not  con- 
firmed by  the  tiHiial  and  ordinary  test*  of  truth, 
and  the  power  of  crow*  examining  the  parties 
on  whose  authority  the  truth  of  the  document 
WEND.  17. 


depends.  The  extraordinary  degree  of  confi- 
dence thus  reposed  in  such  documents,  is 
founded  principally  upon  the  circumstance  that 
they  have  been  made  by  authorized  and  ac- 
credited agents  appointed  for  the  purpose,  and 
also  partly  on  the  publicity  of  the  subject  mat- 
ter to  which  they  relate  and, in  some  instances, 
upon  their  antiquity.  In  addition  to  this, 
it  would  not  only  be  difficult,  but  often  utterly 
impossible  to  prove  facts  of  a  public  nature, 
by  means  of  actual  witnesses  upon  oath — such, 
for  example,  as  the  passing  particular  Acts  of 
Parliament,  and  the  making  of  public  surveys. 
It  is  a  general  rule,  also,  that  whenever  the  origi- 
nal document  is  of  a  public  nature,  an  exempli- 
fication (if  it  is  a  record)  or  a  sworn  copy,  is  ad- 
missible evidence;  because  documents  of  a  pub- 
lic nature  cannot  be  removed  without  incon- 
venience and  danger  of  being  lost  or  damaged; 
and  the  same  document  maybe  wanted  in  two 
places  at  the  same  time.  The  document  must 
always  be  proved  to  be  that  which  it  purports 
to  be,  and  for  which  it  is  offered,  by  some  in- 
trinsic proof — as  in  case  of  records,  terriers, 
etc. ,  by  showing  that  they  came  from  the  legal 
custody  or  repository  :  and  this  is  in  general, 
sufficient,  where  the  original  is  produced,  for 
a  record  proves  itself.  Stark.  Ev.,  pt.  2,  sec. 
56.  In  this  case,  the  signature  of  the  Surveyor- 
General  to  the  certificate  indorsed  on  the  map 
and  field-book,  certifying  that  the  survey  of 
the  tract  was  done  according  to  law,  and  con- 
taining the  names  of  the  sub  surveyors,  was 
duly  proved.  The  signature  also  of  the  clerk 
of  the  Commissioners  of  the  Land  Office  was 
proved,  which  accompanied  the  document  sent 
to  the  clerk  of  the  county,  showing  that  they 
were  deposited  in  pursuance  of  the  Act  of  1824 
*There  was  also  some  evidence  in  the  [*3 1  O 
case,  but  which  I  do  not  deem  material,  of  the 
actual  survey  of  the  Island  by  the  sub-survey- 
ors. All  this,  undoubtedly,  was  competent 
proof  of  the  survey  and  map  of  the  premises, 
unless  the  officers  themselves  must  be  pro- 
duced, which,  according  to  the  rule  above  re- 
ferred to,  is  not  necessary. 
New  trial  denied. 

Cited  in-9  N.  Y..  319 :  22  N.  Y..  4»,  82;  33  N.  Y..  4ff! 
92  N.  Y..  477 ;  8  Barb.,  193.  280 ;  30  Barb.,  548;  47  How 
Pr..  428. 


BISHOP  &  MEDBURY  c.  EARL. 

Action  on  Recogniznnte  of  Bail—  Dffenst—  Fraud 
or  CoUun<m  —  Evidence  —  Notice. 

In  an  action  on  recojrnlzanceof  ball,  It  in  a  irood  (li'- 
fenae  that  directions  were  (riven  by  the  plaint  iff,  the 
effect  of  which  was  to  prevent  the  service  of  proc- 
ess on  the  defendant  In  the  original  suit,  whether 
such  directions  were  fraudulent  or  not:  so.  also.  It  la 
uifooii  ili-feiise  that  fraudulent  or  collusive  means 
won*  used  to  prevent  the  service,  but  to  render  such 
defense  available.  It  must  be  directly  chanced  In  the 
pl'-a.  »r  tint  ii-i'.t  hut  the  means  used  wen*  fraudulent 
or  collusive. 

Such  evidence  Is  not  admissible  under  a  notice  ac- 
companying1 a  plea.  when  the  chanreof  fraud  or  col- 
lusion is  not  made.  Such  notice,  to  be  jrood,  must 
contain  all  the  fact*  ncce«ary  to  sustain  a  plea 
airalnst  H  general  demurrer  or  a  motion  for  Judg- 
ment nnn 


Citations-  2  R.  8..  804,  sees.  83.  34.  2d  ed.:  3  Burr.. 
Mfc  1  K.  L..  324.  sec.  6;  4  Mass..  HO,  «3:  «  N.  H..  «*>:  7 
|  Wend.,  252,  2Ti3:  20  Johns.  74ft,  749. 

EKROR  from  the  Monroe  C.  P.     Earl  sued 
Bishop  &  Mod  bury  on  a  recognizance  of 
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ball  entered  into  by  them  in  a  suit  of  Earl 
against  one  Hotchkiss.  The  defendants  inter- 
posed several  pleas.upon  some  of  which  issues 
of  fact  were  joined,  and  upon  others  issues  of 
law.  In  their  7th  plea.the  defendants  stated, in 
substance,  that  when  the  ca  sa.  in  the  original 
suit  was  delivered  to  the  under  -  sheriff ,  the 
plaintiff,  by  his  attorneys,  informed  the  officer 
that  Hotchkiss  was  not  and  would  not  probably 
be  in  the  county,  in  consequence  of  which  the 
officer  took  no  pains  to  execute  the  writ,  but 
laid  it  aside  and  forgot  it  until  after  the  return 
day;  that  whilst  the  process  was  in  the  hands 
of  the  under-sheriff.a  new  sheriff  was  appoint- 
ed, to  whom  also  he  became  under-sheriff.but 
to  whom  he  gave  no  information  that  he  had 
such  process  in  his  hands  ;  that  Hotchkiss 
called  on  the  sheriff  to  surrender  himself  into 
custody  as  a  prisoner  on  the  execution,  who 
3 17*1  *told  him  he  had  no  writ  against  him, 
and  refused  to  take  him  into  custody;  that  aft- 
er the  return  day  of  the  process,  the  plaintiff's 
attorneys  being  informed  that  Hotchkiss  had 
left  the  County  of  Monroe  for  his  residence  in 
the  State  of  Conn., advised  the  under  -sheriff  to 
make  a  return  of  non  est.  To  this  plea  and  two 
others,  the  plaintiff  put  in  a  demurrer.  The  C. 
P.  adjudged  the  pleas  to  be  bad.  A  venire  tarn 
guam  was  then  issued;  and  on  the  trial  of  the 
cause,  the  defendants  offered  to  prove  the  facts 
set  forth  in  the  7th  plea,  under  a  notice  sub- 
joined to  the  pleas,  that  on  the  trial  of  the 
cause,  they,  in  bar  of  the  action,  would  give  in 
evidence  and  insist  on  all  and  so  many  of  the 
facts  in  the  pleas  set  forth,  as  might  be  neces- 
sary for  that  purpose.  The  counsel  for  the  de- 
fendants, in  opening  the  defense,  stated  to  the 
jury  that  there  probably  would  be  but  two 
questions  in  the  cause:  one,  a  question  of  law 
for  the  court,  viz. :  whether  the  interference  of 
the  attorneys  for  the  plaintiff  was  fraudulent ; 
that  is,  done  with  intent  to  defraud  the  bail  or 
not;  that  if  the  court  should  decide  that  it  was 
not  material,  as  he  should  contend  they  ought, 
and  as  he  believed  they  would,  then  probably 
no  question  of  any  difficulty  would  remain  for 
the  jury;  but  if  the  court  should  decide  it  was 
material, then  there  would  be  a  question  of  fact 
for  the  jury,  whether  the  interference  was 
fraudulent,  that  is,  with  intent  to  defraud  the 
bail.  The  evidence  was  objected  to  and  rejected, 
and  the  defendants  excepted.  The  jury  found 
for  the  plaintiff,  and  assessed  his  damages, etc. 
The  defendants  sued  out  a  writ  of  error.  The 
case  was  submitted  on  written  arguments  by, 

Mr.  W.  S.  Bishop,  for  the  plaintiffs  in 
error. 

Mr.  E.  Darwin  Smith,  for  the  defendant 
in  error. 

By  the  Court,  Cowen,  J.  The  plea,  notice 
of  special  matter,  and  exceptions  at  the  trial, 
are  all  avowedly  founded  on  the  Statue  2  R. 
8.,  804.  sec.  34,  2d  ed.,  which  provides  that  in 
an  action  against  special  bail,  they  may  plead 
318*1  "that  'directions  were  given  by  the 
plaintiff  or  his  attorney,  to  prevent  the  service 
of  the  said  writs  [of  fi  fa.  or  ca  sa.],  or  either 
of  them;  or  that  any  other  fraudulent  or  col- 
lusive means  were  used  to  prevent  such  serv- 
ice; and  if  any  such  defense  be  established,  it 
shall  entitle  the  bail  to  a  verdict." 

The  notice  sets  up  no  fact  beyond  the  plea. 
That  does  not  aver  that  directions  of  any  kind 
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were  given  to  prevent  the  service  of  the  casa.\ 
but  only,  that  the  sheriff  was  in  formed  of  what 
we  must  assume  to  have  been  true  and  hon- 
estly communicated,  that  the  debtor  was  not 
and  probably  would  not  be  in  the  county.  The 
question  then  comes  to  this,  and  this  onfy:  is  it 
essential  that  the  means  used  should  be  fraud- 
ulent or  collusive?  Formerly.it  was  never  con- 
sidered the  duty  of  the  sheriff  to  make  any 
search  for  the  principal.  The  undertaking  of 
the  bail  was  to  pay  or  surrender  ;  they  were 
bound  to  keep  their  eyes  on  the  sheriff's  office, 
and  if  the  ca  na.  was  left  there  four  days  before 
the  return  day,  it  was  enough.  Hunt  v.  Coxe,  3 
Burr,  13(50.  Of  course,  any  directions  given  to 
the  sheriff  to  prevent  his  serving  the  writ, 
would  have  been  innocent.  Then  came  the  Stat- 
ute of  1813,  1  R.  L.,  324,  sec.  6,  enjoining  the 
sheriff  to  attempt  service,  any  direction  which 
he  might  receive  from  the  plaintiff  or  his  attor- 
ney, to  the  contrary  notwithstanding.  This 
statute  is  contained  substantially  in  the  revision 
of  1830,  2  R.  8.,  304,  sec.  33,  2d  ed.,  to  which 
is  added,  that  such  directions  to  prevent  shall 
constitute  a  good  plea.  That  is  the  first  clause 
of  the  statute  in  question.  It  is  the  direction  to 
prevent  the  service  and,  as  I  understand  it, 
such  a  direction  as  the  sheriff  would  be  bound 
to  obey.  The  process  is  under  the  plaintiff's 
control;  he  may  desire  a  mere  formal  return  for 
other  purposes  than  to  fix  bail,  and  is  entitled 
to  demand  it.  See  4  Mass.,  60,  63;  6  N.  H.  405 
The  old  statute  was,  therefore,  defective,  in 
merely  requiring  the  sheriff  to  search,  for  he 
could  not  know  the  purpose  of  the  writ.except 
from  the  directions  which  he  received.  I  think 
the  first  clause  of  the  Act  must  have  intended 
to  supply  that  defect;  and  that, alone, it  would 
reach  only  binding  directions.  Without  these, 
it  being  the  duty  of  the  sheriff  to  search,  he 
would  do  so.  It  must  be  a  direction, therefore, 
*which  would  alter  his  duty;  if  not,  [*319 
the  omission  would  be  his,  and  not  the  plaint- 
iff's.and  could  work  no  prejudice  to  the  latter. 
7  Wend.,  252,  253.  If  the  directions  were  such 
as  to  prevent  the  service,  then,  whether  fraud- 
ulent or  not,  it  would  certainly,  under  our  sys- 
tem of  charging  bail,  be  right  to  say  the  writ 
never  was  intended  for  that  purpose.  It  was  for 
some  other;  and  whether  fraudulent  or  not,  in 
respect  to  the  bail,  they  should  in  reason  be 
protected.  But  it  was  also  foreseen,  that  the 
same  result  might  follow  from  the  indirect  con- 
duct of  the  plaintiff  or  his  attorney.  Though 
maintaining  silence  or  expressing  the  intent  to 
charge  bail,  such  information  might  be  given 
to  the  officer  as  to  leave  the  general  duty  of 
search  upon  the  sheriff,  but  yet  mislead,  and 
in  consequence  prevent  his  searching  with  ef- 
fect. Hence,  the  statute  went  further,  and  pro- 
vided against  any  fraudulent  or  collusive  means 
to  prevent  the  service. 

I  do  not  see  any  room  for  doubt.that  the  last 
clause  in  the  statute  was  intended  to  cover  all 
preventive  means  short  of  a  controlling  direc- 
tion. Any  other  means  must,  therefore,  by  the 
express  words  of  the  statute,  be  fraudulent  or 
collusive,  and  should  have  been  thus  character- 
ized in  the  plea  or  notice.  That  is  not  done 
here,  either  directly  or  argumentatively.  The 
sheriff  was  informed  of  the  simple  truth,  that 
Hotchkiss  was  not  and  probably  would  not  be 
in  Monroe  Co. ;  probably  what  the  sheriff  would 
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have  learned  at  once  on  inquiry  elsewhere;  and 
thus,  by  the  same  truth,  have  been  brought 
into  the  same  state  of  forgetfulness  and  inad- 
vertence. It  might  as  well  have  been  imputed 
that  the  attorneys  informed  him  of  a  party  of 
his  friends.or  invited  him  abroad  on  a  journey 
•of  pleasure,  thus  diverting  his  attention.  The 
information  was  probably  intended  to  save  the 
sheriff  a  useless  inquiry,  perhaps  at  some  ex- 
pense, in  a  distant  neighborhood;  for  the  man, 
it  seems,  lived  in  Conn. 

I  have  said  that  the  notice  does  not  go  be- 
_yond  the  plea;  of  course,  the  evidence  was 
properly  rejected  at  the  trial.  It  is  thought  by 
the  counsel  for  the  plaintiffs  in  error,  that  un- 
der the  liberal  construction  due  to  a  notice  of 
32O*]  special  *matter.  the  evidence  was  re- 
ceivable, though  it  might  be  defective  when 
standing  in  a  more  nice  frame  of  a  plea.  But  a 
notice  must  contain  every  essential  fact  in  some 
form;  a  general  form  will  do;  indeed,  an  inti- 
mation sufficient  to  put  the  party  on  inquiry, 
will  do  in  some  cases.  Chamberlain  v.  Qorham, 
20  Johns.,  746.  749;  though  the  general  rule, 
undoubtedly,  is,  that  the  notice  should  contain 
all  the  facts  necessary  to  sustain  a  plea  against 
a  general  demurrer,  or,  at  least,  a  motion  for 
judgment,  non  obslante  veredicto.  There  is  noth- 
ing lo  take  this  case  out  of  that  rule.  Neither 
falsehood,  fraud  nor  collusion  are  mentioned 
in  the  plea  or  notice.  The  offer  at  the  trial  was 
also  precisely  commensurate  with  the  notice. 
The  counsel  contended  that  fraud  was  not  ma- 
terial; but  if  the  court  should  differ  from  him, 
there  would  then  be  a  question  for  the  jury, 
whether  the  acts  of  the  attorneys  were  fraudu- 
lent. Surely,  the  court  below  were  right  in  re- 
jecting evidence  of  a  fact  which  the  defendants 
would  neither  suggest  in  their  plea, nor  notice, 
nor  offer  on  the  trial. 

The  judgment  mutt  be  affirmed. 

Cited  in-88  N.  Y.,  620;  46  Barb.,  431. 


BRONK  «.  BECKER. 

Division  Fences — Statute —  Who  may  avail  Him- 
telf  of  Provitiont  of — Amount  of  Recovery. 

Any  person  occupying  land  and  interested  in  the 
making  and  maintaining  a  division  fence,  be  his  es- 
tate or  Interest  in  the  premises  what  it  may,  is  enti- 
tled to  avail  himself  of  the  provisions  of  the  statute 
in  reference  to  division  fences:  the  remedy  is  not 
limitfld  to  the  owner  of  the  fee. 

An  appraisement  of  the  expense  incurred  by  one 
•party  In  the  making  or  repairing  the  proportion  of 

1  IK  ti-noeof  the  other,  ia  not  necessary  to  maintain 
an  action  for  the  recovery  of  such  expense ;  the 
amount  of  recovery  will  be  regulated  by  the  proof. 

Citations  -Act,  March  7. 1788 ;  1  Laws,  SB.  sec.  15 : 

2  It.  L..  l:0,  sec.  17 :   1  Cow..  79,  n. ;  1  R.  8.,  353,  sees. 
30,37.88. 

ERROR  from  the  Albany  C.  P.  Becker  sued 
Bronk,  to  recover  the  expense  of  repairing 
Bronk'0  proportion  of  a  division  fence.  It  ap- 
pearing on  the  trial  of  the  cause  that  Decker, 
at  the  time  of  the  repair  of  the  fence,  was  a 
mere  tenant  at  will  or  sufferance  under  bis  fa- 
ther, who  was  the  owner  of  the  fee.  the  defend- 
ant objected  that  he  was  not  entitled  to  sustain 
Jits  action:  which  objection  was  overruled  by 
•32  I*]  *the  court,  and  the  defendant  excepted. 
The  plaintiff  produced  the  appraisement  of  the 
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fence  viewers  of  the  expense  incurred  by  the 
neglect  of  the  defendant  to  make  his  propor- 
tion of  the  repairs,  and  also  proved  the  value 
of  the  work  done.  The  jury  found  for  the 
plaintiff.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  J.  V.  N.  Yates,  for  the  plaintiff  in  er- 
ror. 

Mr.  R.  W.  Peckham,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  material  to  notice  in  this  case  is.wheth- 
er  the  plaintiff  below  showed  a  sufficient  inter- 
est or  estate  in  the  premises  occupied  by  him 
to  warrant  the  proceedings  under  the  statute, 
and  the  recovery  of  the  expense  of  building  the 
defendant's  half  of  the  division  fence.  The  first 
Act  on  this  subject  was  passed  Mar.  7,  1788, 
Greenl.  ed.  of  the  Laws,  p.  172,  sec.  18,  and 
provided,  "  that  where  the  lands  or  meadows 
of  any  two  or  more  persons  shall  join  each  oth- 
er, each  of  them  shall  make  and  maintain  a 
just  proportion  of  the  division  or  partition 
fence  between  them,  except  such  persons  shall 
choose  to  let  their  lands  or  meadows  lay  va- 
cant," etc.  The  same  language  is  found  in  the 
Act  of  1801,  Laws,  Vol.  L,W.  &  S.  ed.,  p.  332, 
sec.  15,  and  also  in  the  Act  of  1803,  2  R.  L., 
133,  sec.  17.  Under  these  statutes,  there  could 
be  no  reasonable  doubt  but  that  any  person  oc- 
cupying the  adjoining  land,  and  interested  in 
building  and  maintaining  a  division  fence,  in 
order  to  secure  the  full  enjoyment  of  the  use  of 
his  premises,  would  be  entitled  to  the  benefit 
of  the  statute  regulation,  without  regard  to  the 
particular  estate  therein  belonging  to  him.  The 
right  to  build  and  maintain  the  fence,  seems 
necessarily  incidental  to  the  right  to  enjoy  the 
use  of  the  land.  The  latter  depends  upon  the 
former;  and  if  the  fence  may  or  must  be  built, 
to  enjoy  the  use  of  the  premises,  the  adjoining 
occupants  should  each  build  the  half  of  it.  It 
is  for  the  benefit  of  each  that  the  law  should  be 
so;  for,  if  the  statute  does  not  apply,  the  rights 
of  the  occupants  are  as  at  common  law,  and 
each  is  *bound  to  keep  his  cattle  with  [*3i2l2 
in  the  boundary  line.  1  Cow.,  79.  n.  The 
statute  was  enacted  to  relieve  adjoining  occu- 
pants from  the  inconvenience  of  this  rule  of 
the  common  law;  and  any  persons  to  whom  it 
would  be  applicable,  were  it  not  for  the  statute, 
must  be  considered  within  the  reason,  as  they, 
undoubtedly,  are  within  the  words  of  the  stat- 
ute. 

The  language  of  the  Revised  Statutes  on  this 
subject  differs  in  some  respects  from  the  old 
Act  to  which  I  have  referred,  and  this  litiga- 
tion, no  doubt,  may  be  attributed  to  that  cir- 
cumstance. We  have  often  to  lament  that  so 
many  verbal  alterations  were  made  in  the  late 
revision,  where  there  clearly  could  have  been 
no  intention  to  change  the  substance  or  princi- 
ple of  the  old  statute,  as  they  have  occasioned 
much  idle  controversy  between  parties.  The 
words  of  the  revised  Act  are  as  follows : 
"  Where  two  or  more  persons  shall  have  hinds 
adjoining.eacliof  them  shall  muke  und  mitintain 
a  just  proportion  of  the  devision  fence  Iwt  ween 
them,  except  the  owner  or  owners  of  either  of 
the  adjoining  lands  shall  choose  to  let  such 
land  lie  open."  1  R  S..  853.  sec.  80.  The  term 
"owners"  is  used  afterwards  in  innnv  places  in 
the  statute  to  designate  the  parlies.  It  is  not  to 
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be  found  in  either  of  the  preceding  Acts;  it  is 
apparent,  however,  that  it  was  used  simply  to 
describe  the  occupants  interested  in  making  and 
maintaining  the  division  fences, without  regard 
to  the  particular  estate  owned  by  them,  and 
was  intended  to  convey  the  same  idea. without 
the  circumlocution,  belonging  to  the  words  in 
the  first  line  of  the  section— persons  having 
lands  adjoining.  Besides,  the  term  "owner" 
does  not  necessarily  mean  the  person  possess- 
ing the  fee  or  any  other  particular  estate  in  the 
land;  nor  is  it  the  appropriate  language  to  con- 
vey such  meaning ;  but,  from  the  generality  of 
the  expression,  may  properly  include  any  per- 
son having  an  interest  of  any  description  in  the 
adjoining  lot.  He  may  be  considered  owner  to 
the  extent  of  such  interest. 

The  appraisement  by  the  fence  viewers  of  the 
expense  of  building  a  moiety  of  the  division 
fence,  seems  to  have  been  supposed  necessary 
before  the  commencement  of  the  action.  This 
is  a  misapprehension  of  the  Act.  The  87th 
section  relates  to  damages  which  the  party 
323*]  may  have  sustained  by  *reason  of  the 
neglect  of  the  adjoining  occupant  to  build 
his  portion  of  the  fence.  The  38th  section, 
which  authorizes  the  building  and  charge  of 
the  expense  to  him,  makes  no  provision  for 
the  settlement  of  the  amount  by  the  fence  view- 
ers. That  must  depend  upon  the  proof  before 
the  court  and  jury. 

Judgment  affirmed. 

Cited  In— 44  Barb.,  135:  9  How.  Pr.,  465. 


SMITH  v.  BULL. 

Action  for  Injury  to  the  Person,  done  out  of  the 
State,  is  Transitory — Statute — Effect  of,  on 
Common  Law. 

An  action  for  an  injury  to  the  person,  done  be- 
yond the  territorial  limits  of  the  State,  prosecuted 
hi-re.  is  transitory,  and  may  be  brought  in  any  Court 
of  C.  P.  of  the  State ;  and  in  declaring  the  place 
where  the  injury  happened  need  not  be  laid  under  a 
rittelicet. 

The  common  law  power  of  our  courts  to  take  cosr- 
nizance  of  actions  for  such  injuries,  is  not  taken 
away  by  the  statute  treating  of  the  locality  of  ac- 
tions; that  statute,  it  seems,  applies  only  to  the  Su- 
preme Court  in  reference  to  causes  of  action  arising1 
within  the  State,  subject  to  the  power  of  the  court 
to  change  the  venue. 

Citations— 2  R.  8.,  135,  sec.  1,  sub.  1 ;  277.  sec.  28 ; 
330,  sees.  1,  2.  3 ;  2  R.  L.,  141, 142,  sec.  3 :  12  Wend.,  51, 
147 ;  13  Wend.,  25,  49 ;  Grab.  Pr.,  194, 195,  2d  ed. 

ERROR  from  the  Tioga  C.  P.  Bull  sued 
Smith  for  an  assault  and  battery  commit- 
ted in  the  State  of  Pa.,  and  in  the  declaration, 
charged  the  place  of  the  injury  to  be  Owego, 
in  the  County  of  Tiopa,  in  this  State.  When 
the  plaintiff  rested,  the  defendant  moved  for  a 
nonsuit,  insisting  that  the  action  could  not  be 
sustained  here  for  an  iniury  happening  abroad. 
The  motion  was  denied.  "The  plaintiff  had  a 
verdict,  and  the  defendant  sued  out  a  writ  of 
error. 

Mr.  C.  C.  Noble,  for  the  plaintiff  in  error, 
insisted,  that  by  statute,  actions  of  trespass  for 
injuries  to  the  person  are  local.  2  R.  8.,  409, 
sec.  2.  Such  was  the  construction  given  to  the 
statute  in  Sightmyer  v.  Raymond,  12  Wend., 
51;  and  a  similar  construction  was  given  to  a 
like  statutory  provision,  in  Cogswell  v  Meech 
12  Wend.,  147,  and  Willde  v.  Chadwick,  13  Id  ' 
lit 


49.  No  exception  is  made  in  the  statute  in 
favor  of  actions,  the  cause  of  which  accrued 
abroad.  Thecommon  law  permits  actions  accru- 
ing  abroad  to  be  *brought  here, because  [*324 
they  are  transitory  when  accruing  at  home;  but 
prohibits  actions  local  abroad,  because  local 
here.  Now,  if  the  statute  has  declared  actions 
for  injuries  to  the  person  accruing  here,  local, 
upon  what  principle  can  like  actions,  accruing 
abroad,  be  deemed  transitory?  The  C.  P.  bad 
no  jurisdiction;  its  power  as  to  local  actions,  is 
confined  to  those  arising  within  the  county.  2- 
R.  S.,  135,  sec.  1.  Besides,  it  is  against  public 
policy,  to  encourage  actions  of  this  kind.  14 
Johns..  138.  According  to  the  above  construc- 
tion of  the  statute,  the  place  of  injury  was  ma- 
terial, and  should  have  been  laid  under  a  vi- 
delicet. I  Chit.  PI.,  250. 

Mr.  J.  J.  Taylor,  for  the  defendant  in  er- 
ror. Previous  to  the  Revised  Statutes,  it  is 
undeniable  that  an  action  of  this  kind  was 
deemed  transitory,  and  might  be  brought  in 
any  county  of  the  State.  The  statute  on  this 
subject  should  be  construed  to  apply  only  to 
causes  of  action  arising  within  this  State,  for 
the  Legislature  could  not  have  intended  to  de- 
prive the  citizen  of  his  remedy  here  for  an  in- 
jury abroad.  Besides,  the  statute  is  applicable- 
only  to  the  Supreme  Court,  and  leaves  the  ju- 
risdiction of  the  Courts  of  C.  P.  unaffected. 
Those  courts  have  have  power  to  hear,  try  and 
determine  all  local  actions  arising  within  the 
county, and  all  transitory  actions,  although  the 
same  may  not  have  arisen  within  the  county. 
2  R.  S.,  208,  sec.  1.  The  local  actions  referred 
to  by  the  Legislature,  were  those  local  at  com- 
mon law,  such  as  real  actions,  etc  ,  and  the  ju- 
risdiction of  the  court  was  not  intended  to  be 
limited  by  the  subsequent  provisions  in  respect 
to  the  locality  of  actions.  If  the  action  is  trans- 
itory, the  declaration,  of  course,  is  unobjec- 
tionable. 1  Chit.  PL,  300  ;  Gould,  PI.,  147- 
149. 

By  the  Court,  Co  wen,  J.  The  2  R.  S.,  3SO, 
2d  ed.,  provides  as  follows:  Sec.  1.  That  all 
issues  of  fact  joined  in  the  Supreme  Court,  or 
sent  there.etc., shall  be  tried  at  a  Circuit  Court, 
etc.,  in  the  proper  county,  unless  the  court 
shall  order  a  trial  at  bar.  Sec.  2.  Issues  shall 
be  tried  in  the  proper  county,  as  follows  :  1. 
Certain  enumerated  actions  concerning  real  es- 
tate, *are  to  be  tried  in  the  county  [*32I> 
where  the  subject  of  the  action  is  situated  ;  2. 
Actions  of  trespass  for  injury  to  the  person,  in. 
the  county  where  the  cause  of  action  arose  ;  3. 
Actions  of  slander,  for  libels,  and  all  other  ac- 
tions for  wrongs.and  on  contracts.in  the  coun- 
ty where  the  venue  shall  be  laid,  unless  the 
court  shall  change  the  venue  ;  and  power  is 
given  to  the  court  to  change  the  venue  in  any 
of  the  actions  mentioned  in  section  2.  Sec.  3 
provides,  generally,  that  in  suits  against  offi- 
cers, etc.,  required  by  law  to  be  laid  in  the 
county  where  the  fact  happened,  if  it  shall  not 
appear  on  trial  that  the  cause  of  action  arose  in 
the  county  where  the  venue  is  laid,  judgment 
of  discontinuance  shall  be  rendered,  etc.  In 
respect  to  the  latter,  the  suit  is  made  strictly 
local  by  2  R.  S.,  277,  sec.  28,  2d  ed. 

It  is  supposed  by  the  counsel  for  the  defend- 
ant in  error,  that  the  statute,  so  far  as  it  directs 
where  issues  shall  be  tried,  inasmuch  as  it  is- 
qualificd  with  a  proviso  that  the  court  may  ia 
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all  those  cases  change  the  venue,  can  apply  to 
the  Supreme  Court  alone.  The  1st  section  ex- 
pressly applies  to  that  court, and  fixes  the  cases 
in  which  trials  are  to  lie  at  the  circuit  or  the 
bar  ;  and  although  the  Supreme  Court  is  not 
expressly  mentioned  in  the  2d  section,  yet,  as 
the  right  to  change  a  venue  is  predicable  of 
that  court  alone,  I  can  hardly  think  the  Act 
intended  to  make  the  actions  specified,  un- 
qualifiedly and  generally  local  in  respect  to  all 
courts. 

The  C.  P.  have  power  to  try  all  "  local  ac- 
tions" arising  within  their  county.and  all  trans- 
itory actions,  though  not  arising  there.  2  R. 
8..  185,  sec.  1;  sub.  1,  2d  ed.  This  is  the  same 
with  the  Statute  of  1813. fixing  the  jurisdiction 
of  that  court,  2  R.  L.,  141,  142,  sec.  3,  except, 
that  "local  actions"  are  substituted  for  "actions 
real,  personal  and  mixed."  There  is  nothing 
distinct  to  be  inferred  from  the  comparison. 
But  the  words  "local  actions"  may  well  be  sat- 
isfied with  those  which  are  local  by  the  com- 
mon law,  such  as  ejectment  or  trespass,  or 
which  are  made  so  by  statute,  as  suits  against 
officers.  That  will  leave  the  statue  locating  the 
trial  of  issues,  to  the  case  of  actions,  local,  as 
being  in  the  Supreme  Court.subject  to  a  change 
tfU<S*J  of  venue  by  that  *court.  In  other 
words,  such  actions  have  a  locality  in  respect 
to  the  Supreme  Court;  other  actions,  a  general 
one,  in  respect  to  all  courts.  Such  a  construc- 
tion, too,  is  more  convenient, and  more  consist- 
ent with  other  provisions.  Without  it  the  C. 
P.  would,  as  to  some  actions,  have  a  jurisdic- 
tion more  restricted  than  that  of  a  single  jus- 
tice. But  be  this  as  it  may, it  seems  to  me  quite 
evident,  that  the  statute  could  not  have  intend- 
ed to  change  the  law  of  venue  in  respect  to  in- 
juries.beyond  our  State  boundaries.  It  assumes, 
that  all  the  actions  spoken  of,  are  to  be  tried 
in  our  own  courts,  and  the  sole  object,  is  to  fix 
the  place  of  trial  by  those  courts.  They  are  to 
be  tried  at  the  bar  or  at  the  circuit,  in  the  coun- 
ty where  the  cause  of  action  arose,etc.,or  some 
other,  as  the  court  shall  direct.  Such  language 
would  be  altogether  short  of  a  county  in  a  for- 
eign State,  where  our  laws  could  not  operate. 
To  take  away  all  remedy  in  our  courts,  for  an 
injury  which  has  alwaj'8  been  held  cognizable 
here  by  the  common  law,  would  require  lan- 
guage much  more  direct  and  explicit.  Right- 
myer  v.  Raymond.  12  Wend.,  51,  was  a  suit  in 
this  court,  for  a  wron^  whic-h  was  done  in  this 
State;  Oogtneell  v.  .Veech.  Id.. 1 47, was  also  an  ac- 
tion in  this  court,  for  an  injury  done  in  the 
State  ;  and,  moreover,  for  a  penalty  to  which 
our  statute  has  attached  an  unqualified  locali- 
ty; so  that  the  objection  of  the  injury  not  hav- 
ing been  done  in  the  county  of  the  trial,  would 
be  valid  in  any  court.  The  same  remarks  ap- 
ply to  \Vilkif  v.  Chadwirk.  18  Wend.,  49,  and 
the  dirtn  in  Elliot  v.  Kronk,  Id.,  86;  see,  also. 
Grah.  1'r  .  I'.M.  5.  2d  ed.  On  the  whole.  I  feel 
quite  clear,  t  hat  this  action  fora  foreign  injury, 
be  regarded  an  transitory.  The  conse- 
quence  is,  that  the  venue  may  be  laid  in  any 
(flinty.  The  injury  arisen  everywhere,  and 
anywhere,  in  contemplation  of  law.  It  need 
not.  a-*  insisted,  be  laid  under  a  ariltfet ;  but 
was  rightfully  averred  in  the  declaration,  to 
have  lieen  committed  atOwego,  in  the  County 
of  Tioga. 

The  judgment  mu*t  be  affirmed. 
WEND.  17 


Distinsruished-45  Barb.,  332. 

Explained— 30  How.  Pr.,  244. 

Cited  in— 2  Hill,  322;  6  Hill,  475:  84  N.  Y.,  52  (38  Am. 
Rep.,  492) :  6  Lana.,  76 ;  7  Lans.,  214 ;  54  Barb..  32 ;  64 
Barb..  215;  26  How.  Pr.,  260:  43  How.  Pr.,  383;  8  Abb. 
Pr.,  331;  16  Abb.  Pr.,  325;  31  N.  J.  L.,  311. 


•SHOEMAKER  «.  LANSING.  [*327 
Inspection  of  Lumber — When  Necessary. 

Lumber  need  not  be  inspected  by  an  official  in- 
spector, except  when  intended  for  exportation  by 
sea  to  a  port  out  of  the  territorial  limits  of  the  U. 
S. ;  consequently,  no  penalty  is  incurred  for  the 
measuring:  or  inspecting:  of  lumber  by  a  person  not 
an  inspector,  unless  it  be  intended  for  exportation. 

Citatlons-1  R.  S..  536,  sec.  1: 541,  sec.  31;  546,  saz.61; 
554,  sec.  105;  555,  sees.  112, 113-118;  559,  sees.  128,  562. 

ERROR  from  the  Albany  Mayor's  Court. 
Lansing,  an  inspector  of  lumber  in  the 
City  of  Albany,  commenced  a  suit  in  the  jus- 
tice's court  of  the  city,  against  Shoemaker, not 
an  inspector,  to  recover  a  penalty  of  $  10,  for 
measuring  and  inspecting  a  quantity  of  lum- 
ber. It  was  proved  that  the  defendant  did 
measure  a  boat  load  of  boards,  consigned  to  a 
lumber  merchant  in  Albany, who  sold  the  same 
according  to  such  measurement ;  but  no  evi- 
dence was  given,  that  the  boards  were  intend- 
ed for  shipment  to  a  foreign  port.  The  justice's 
court  gave  judgment  for  the  plaintiff,  which 
judgment  was  affirmed  by  the  Mayor's  Court 
on  cerlwrari.  The  defendant  sued  out  a  writ 
of  error. 

Messrs.  S.  Butcher,  Jr.,  and  J.  Harris, 
for  the  plaintiff  in  error. 

Messrs.  J.  J.  Burton,  and  J.  Holmes,  for 
the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  112  sec- 
tion, 1  R.  S.,  555,  provides,  that  certain  de- 
scriptions of  lumber,  including  boards,  shall 
not  be  exported  by  sea  from  this  State  to  any 
port  out  of  the  U.  S.,  unless  the  same  has  been 
duly  inspected  by  an  inspector  of  lumber,  ac- 
cording to  the  provisions  of  the  article.of  which 
this  section  is  a  part.  The  113th,  114th  and 
115th  sections  prescribe  the  manner  of  inspec- 
tion and  of  measuring  the  lumber. and  the  1  Kith 
section,  inflicts  a  penalty  upon  any  person  who 
shall,  contrary  to  the  provisions  of  the  statute, 
ship  for  exportation  to  a  foreign  port,  any  lum- 
ber not  regularly  inspected  of  $1.50,  for  every 
1,000  feet,  superficial  measure  ;  and  the  117th 
section  inflicts  the  penalty  of  $2,  for  a  like  ship- 
ment *of  cypress  shingles,  without  in-  [*U28 
spection,  and  not  of  a  given  length,  breadth 
and  thickness.  The  118th  section  then  provides 
that  "Every  person  not  appointed,  and  author- 
ized as  an  inspector,  who  shall  measure  or  in- 
spect any  lumber  or  cypress  shingles,  in  any 
place  for  which  an  inspector  is  appointed, shall 
forfeit  to  the  inspectors  of  lumber  in  such 
place,  the  sum  of  $10,  for  every  such  offense." 
Now,  aM  I  understand  the  foregoing  provis- 
ions, no  inspection  or  measurement  of  lumber 
is  required  by  an  official  inspector,  except  for 
the  purpose  of  shipment  to  a  fon-ign  port — 
none  other  is  provided  for,  or  enjoined;  and  if 
so,  the  prohibition  in  the  118th  section. should 
be  construed  as  applicable  solely  to  the  inspec- 
tion and  measurement,  for  the  purpose  of  such 
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shipment.  Though  the  language  is  general.the 
several  sections,  when  taken  together,  suffi- 
ciently explain  the  meaning  of  the  118th  sec- 
tion, and  show  that  it  was  intended  to  refer  to 
the  cases  of  inspection  which  had  before  been 
prescribed  and  regulated.  Any  other  view 
would  lead  to  the  absurdity  of  forbidding  the 
measurement  of  lumber  by  private  persons, 
where  an  inspection  by  a  public  officer  is  not 
required. theonly  imaginable  purposeof  which, 
would  be  to  put  fees  in  the  pockets  of  the  lat- 
ter. 

According  to  the  construction  given  to  the 
section  by  the  court  below,  there  could  be  no 
sale  or  measurement  of  lumber  or  cypress  shin- 
gles in  the  State,  however  trifling  in  amount, 
at  a  place  for  which  an  inspector  was  appoint- 
ed,'without  his  service.  The  express  limitation 
of  an  official  inspection  to  lumber  and  cypress 
shingles,  when  shipped  for  the  purpose  of  ex- 
portation to  a  foreign  port,  by  reasonable  im- 
plication, excludes  any  necessity  for  it  in  all 
other  cases.  The  limitation  would  have  been 
idle,  if  an  inspection  was  intended  to  be  en- 
joined in  every  case  of  sale,  whether  with  a 
view  to  the  home  or  foreign  market.  The  Leg- 
islature have  not  undertaken  to  regulate  the 
.sales  of  lumber  in  this  State,  or  shipments  for 
ports  within  the  U.  S.  Inspection  is  enjoined 
only  in  cases  of  exportation  by  sea  from  this 
State  to  any  port  out  of  the  U.  S.  They  have 
made  a  distinction,  in  several  instances  in  this 
respect,  between  the  foreign  and  home  market. 
329*1  "No  flour  shall  be  'exported  from  the 
State,'  etc., without  inspection  according  to  the 
statute,  omitting  the  qualification  in  the  case  of 
lumber,  "to  any  port  out  of  the  territorial  limits 
of  the  U.  S.,"  1  R.  S.,  536,  sec.  1;  so,  in  respect 
to  beef  and  pork,  p.  541.  sec.  31;  and  pot  and 
pearl  ashes,  p.  546,  sec.  61.  "Liver  oil"  shall 
not  be  bought,  sold  or  bartered  in,  or  in  any 
manner  shipped,  exported,  etc. ,  from  the  cities 
of  N.  Y.,  Albany,  etc.,  unless  inspected,  etc., 
p.  554,  sec.  105.  "Staves  or  heading,  "  like 
lumber,  need  not  be  inspected,  except  for  ex- 
portation to  a  foreign  market.  P.  559,  sec.  128. 
So,  in  respect  to  "flax  seed,"  from  the  City  of 
N.  Y..  p.  562.  There  being  no  proof  in  this 
case, that  the  lumber  was  measured  for  the  pur- 
pose of  shipment  to  a  foreign  port, I  am  of  opin- 
ion the  judgment  before  the  justices  was  errone- 
ous, and  should  have  been  reversed. 

Judgment  of  Mayor's  Court  reversed. 


FAIRBANKS  e.  WOOD. 

Statute  of  Limitations — Revised  Statutes— Com- 
putation of  Time. 

The  Statute  of  Limitations  does  not  attach  upon 
justice's  J  udtftnents  rendered  previous  to  theRevised 
Statutes  taking'  effect,  provided  suite  upon  such 
judgments  are  brought  within  six  years  after  the 
statutes  went  into  operation  :  and  in  the  computa- 
tion of  titne,  the  day  upon  which  the  statutes  took 
effect,  is  excluded. 

Citations— 14  Johns.,  479 :  16  Johns.,  233 :  2  R.  8., 
295.  art.  2,  sec.  18 :  297,  sec.  28 ;  300,  sec.  45 ;  10  Wend., 
278.  363 ;  8  Wend.,  661 :  2  Cow.,  518,  608,  n. 

TERROR  from  the  Jefferson  C.  P.  Fairbanks, 
-I-J  Jan.  1,  1836,  commenced  a  suit  in  a  jus- 
tice's court  against  Wood,  and  declared  on  a 
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judgment  obtained  by  him  in  another  justice's 
court  against  Wood,  Oct.  6,  1826,  for  $39.83. 
The  defendant  pleaded  the  general  issue  and 
the  Statute  of  Limitations.  The  justice  ren- 
dered judgment  for  the  plaintiff.  The  defend- 
ant appealed  to  the  Jefferson  C.  P.,  and  on  the 
trial  in  that  court,  after  proof  of  the  judgment, 
moved  for  a  nonsuit,  insisting,  that  by  the  Re- 
vised Statutes,  a  suit  on  a  justice's  judgment, 
rendered  before  those  statutes  took  effect,  must 
be  brought  within  six  years  after  they  went 
into  operation,  or  the  plaintiff  is  barred  ;  and 
that  those  statutes  *having  taken  effect  [*33O 
Jan.  l,1830,tbe  commencement  of  the  suit  Jan. 
1,  1886,  was  too  late.  The  court  sustained  the 
motion,  and  nonsuited  the  plaintiff,  who  sued 
out  a  writ  of  error, 

Mr.  W.  H.  Shumway,  for  the  plaintiff  in 
error. 

Mr.  B.  Bagley.  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  An  action  of 
debt  upon  a  justice's  judgment,  was  considered 
not  within  the  old  Statute  of  Limitations  and, 
therefore,  might  be  commenced  at  any  time 
within  20  years  after  the  rendition  of  the  judg- 
ment. 14  Johns.,  479;  16  Id.,  233.  By  the  Re- 
vised Statutes,  it  is  enacted  that  ' '  All  actions 
upon  judgments  rendered  in  any  court  not  be- 
ing a  court  of  record,  "  shall  be  commenced 
within  six  years  next  after  the  cause  of  action 
accrued,  and  not  after.  2  R.  S.,  295,  art.  2,  sec. 
18.  Two  questions  arise  here  :  1.  Do  the  Re- 
vised Statutes  apply  to  this  case?  and  2.  If  they 
do  apply,  is  the  plaintiff  barred  by  lapse  of 
time? 

It  is  clear  that  the  Revised  Statutes  do  not 
apply  to  this  case.  It  is  expressly  declared, that 
the  provisions  of  the  1st,  2d,  3d  and  4th  articles 
of  the  2d  title  of  the  4th  chapter,  shall  not  ap- 
ply to  any  cases  where  the  right  of  action  shall 
have  accrued  before  the  time  when  the  chapter 
takes  effect  as  a  law.  "  but  the  same  shall  re- 
main subject  to  the  laws  now  in  force.  2  R.  S. , 
300,  sec.  45.  See,  also,  10  Wend.,  278.  The 
principle  recognized  in  People  v.  Super,  of  Co- 
lumbia, 10  Id.,  363,  supposed  by  the  defendant's 
counsel  to  favor  his  client,  is  inapplicable  here, 
on  account  of  the  provisions  of  section  45,above 
referred  to.  The  remarks  of  Ch.  J.  Savage, 
that  the  Revised  Statutes  apply  the  limitation 
to  actions  or  causes  of  action,  accruing  or  ex- 
isting subsequent  to  their  taking  effect. and  ap- 
ply to  existing  demands,  as  if  they  had  accrued 
at  the  time  when  the  statute  commenced  its 
operation,  were  made  in  reference  to  the  pro- 
spective operation  of  a  statute.  He  was  speak- 
ing of  the  enactment,  whereby  the  same  limita- 
tion *was  applied  to  the  people  as  to  in-  [*33 1 
dividuals,  2  R.  S.,  297,  sec.  28,  and  which  had 
not  before  existed.  Of  the  same  character  are 
the  observations  of  the  same  learned  judge,  in 
Sayre  v.  Wisner,  8  Wend.,  661.  At  all  events, 
nothing  can  be  more  explicit  than  the  terms  of 
section  45,  by  which  all  cases,  where  the  right 
of  action  had  accrued  before  the  time  when  the 
statute  took  effect,  are  declared  to  remain  sub- 
ject to  the  laws  in  force  at  the  time  of  its  enact- 
ment. 

Even  if  the  statute  were  deemed  to  apply  to 
this  case  as  an  existing  demand,  when  the  stat- 
ute went  into  operation,  according  to  what  was 
said  in  the  above  cases,  in  8  and  10  Wend.,  I 
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should  be  inclined  to  hold  that  the  plaintiff  was 
not  barred  by  the  lapse  of  time;  that  the  day  on 
which  the  Revised  Statutes  took  effect,  ought 
to  be  excluded  in  the  calculation  of  the  six  years 
and,  consequently,  that  the  statute  had  not  at- 
tached at  the  time  of  the  commencement  of  the 
suit.  2  Cow..  518.  and  Id.,  606,  n. 
Judgment  reversed,  and  venire  de  novo. 

Corrected-2  Hill,  838 ;  5  Hill,  408,  409;  3  How.  Pr., 
275. 

Cited  in-57  N.  Y.,  437 ;  25  Hun,  38 ;  3  Barb.,  310 :  7 
Barb.,  449 ,  15  Barb.,  567 ;  19  Barb.,  488 ;  3  How.  Pr., 
256 ;  16  How.  Pr.,  476 ;  1  Bradf.,  4 ;  3  Co.  R.,  229. 


8PAULDING  9.  MILLARD. 

la  an  action  on  a  bond  for  the  payment  of  a  sum 
of  money  by  installments;  it  is  not  necessary  to  as- 
sign breaches  in  the  declaration  according  to  the  re- 
quirement of  the  statute. 

"PRIVOLOUS  Demurrer.  The  suit  in  this 
J.  case  was  commenced  by  the  filing  and  service 
of  a  declaration  Dec.  16, 1836,  on  a  penal  bond, 
dated  Nov.  21,  1835,  conditioned  for  the  pay- 
ment of  $2,000,  in  manner  following:  $100  on 
the  execution  of  the  bond,  and  the  residue  in 
four  equal  annual  installments,  with  interest 
WEND.  17. 


annually,  on  the  sum  remaining  unpaid.  The 
defendant  put  in  a  general  demurrer,  setting 
forth  as  cause  of  demurrer,  the  want  of  an  as- 
signment of  a  breach  of  the  condition  of  the 
bond.  The  plaintiff  moved  for  judgment,  on 
the  ground  of  the  f  rivolousness  of  the  demur- 
rer. 

*For  the  defendant,  it  was  insisted  [*332 
that  the  plaintiff  ought  to  have  assigned  breach- 
es of  the  condition  of  the  bond.  2  R.  S.,  378, 
sec.  5.  That  although  it  is  not  necessary  to  as- 
sign a  breach,  where  the  bond  is  conditioned 
for  the  payment  of  a  sum  of  money  in  gross, 
breaches  must  be  assigned  where  the  money  is 
payable  by  installments,  or  the  bond  is  condi- 
tioned for  the  payment  of  an  annuity,  and  that 
so  are  the  English  decisions.  1  Saund.,  58,  n. 
1;  2  Id.,  187  a,  n.  2;  6  East,  550. 

For  the  plaintiff,  it  was  conceded  that  the 
English  decisions  were  as  stated  on  the  other 
side,  but  that  the  rule  did  not  prevail  here,  and 
the  following  cases  were  cited:  9  Johns.,  334; 
1  Cow.,  36  ;  3  Wend.,  54;  Id.,  454;  7  Id.,  350. 


The  plaintiff  is  entitled  to 


Per  Curiam. 

judgment. 

Cited  in-5  Hill,  40 ;  3  Barb.,  193 ;  29  Barb.,  386 ;  19 
How.  Pr.,  387 ;  40  Am.  Dec..  312. 
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333*]     *MILLS  ET  AL.  v.  HUNT. 

Auction — Sale  of  Numerous  Articles  to  Same 
Person — Whole  Constitutes  but  One  Entire 
Contract — Delivery — Statute  of  Frauds — Per- 
sonal Liability  of  Auctioneer. 

Where  a  purchase  is  made  at  an  auction  sale,  at 
one  time  and  from  the  same  vendor,  although  the 
articles  purchased  are  numerous,  and  are  struck  off 
separately  at  separate  and  distinct  prices,  the  whole 
constitutes  but  one  entire  contract,  and  a  delivery 
of  part  of  the  goods  sold  renders  the  sale  valid  for 
the  whole,  within  the  Statute  of  Frauds. 

An  auctioneer  who  sell  goods  as  the  mere  agent 
of  others,  and  does  not  at  the  time  of  the  sale  dis- 
close the  names  of  his  principals,  renders  himself 
personally  liable  as  the  vendor  of  the  goods :  and  in 
such  case,  although  the  goods  sold  belong  to  dis- 
tinct owners,  a  delivery  to  the  purchaser  by  one 
owner  of  his  share  of  the  goods,  is  sufficient  to  ren- 
der the  sale  valid  as  to  the  goods  of  the  other  owner 
which  are  not  delivered. 

Citations— 2  Barn.  &  C.,  37 ;  1  Camp.,  233 ;  2  Taunt., 
38.45. 

ERROR  from  the  N.  Y.  C.  P.    Hunt  sued 
Mills,  Brothers  &  Co.,  auctioneers  in  the 

joods  sold 
par- 
cels, which  were  separately  struck  off  to  him  at 
the  price  bid  by  him  for  each  parcel, and  which 
were  described  in  the  catalogues  exhibited  by 
the  defendants  at  the  sale  as  parcels  5,  31,  32, 
33  and  G.  The  terms  of  the  sale  were,  ap- 
proved indorsed  paper  at  six  months,  for  sums 
334*]  *over  $100;  under  that  amount,  cash, 
without  discount.  The  goods  were  not  present, 
and  were  sold  by  sample;  they  belonged  toper- 
sons  other  than  the  defendants;  but  the  names 
of  the  owners  were  not  stated  at  the  sale,  nor 
was  it  mentioned  that  the  defendants  acted  as 
the  agents  of  others,  although,  at  the  trial,  it 
appeared  that  in  the  sale  they  did  act  merely  as 
agents,  and  that  the  goods  were  to  be  delivered 
and  the  bills  collected  by  the  owners  of  the 
goods.  A  bill  of  the  articles  purchased  by  the 
plaintiff,  amounting  to  $224.40,  was  delivered 
to  him,  and  he  was  directed  to  call  on  the  own- 
ers for  the  goods.  He  accordingly  called  on  the 
agent  of  the  owners  of  part  of  the  goods  and 
received  the  parcels  designated  5, 31,  32  and  33, 
but  not  receiving  the  parcel  G,  he  proceeded  to 
the  counting-house  of  the  defendants  and  ten- 
dered to  a  clerk  in  their  employment,  in  the 
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City  of  N.Y.,for  the  non-delivery  of  goods 
by  them  at  auction.     He  purchased  five 


presence  and  hearing  of  one  of  the  defendants, 
an  indorsed  note  for  the  amount  of  his  bids, 
payable  in  6  months  from  the  day  of  sale,  and 
told  the  clerk  if  the  note  was  not  approved,  he 
was  ready  to  pay  the  money,  on  the  discount 
being  deducted.  The  clerk  answered,  "he 
knew  nothing  and  said  nothing; "  and  on  being 
called  by  the  defendants,  testified  that  they  ex- 
pected difficulty  and  trouble  with  the  plaintiff 
about  the  goods,  and  had  determined  to  say 
nothing  on  the  subject,  because  they  appre- 
hended a  law  suit.  The  plaintiff  proved  the 
value  of  the  poods  designated  by  the  article  G 
and  rested.  The  defendants'  counsel  moved  for 
a  nonsuit,  on  the  grounds:  1.  That  the  con- 
tract was  void,  it  not  being  binding  within  the 
Statute  of  Frauds;  2.  That  the  tender  of  the 
note,  as  made,  was  not  sufficient;  3.  That  the 
defendants  were  not  the  owners  of  the  goods, 
but  mere  agents;  and  4.  That  there  was  no 
legal  proof  of  damage.  The  judge  refused  to 
nonsuit  the  plaintiff,  ruling  among  other  things 
that  the  whole  must  be  considered  as  an  entire 
sale,  and  that  the  delivery  of  a  part  of  the  goods 
took  the  case  out  of  the  operation  of  the  stat- 
ute; and,  under  his  charge,  the  jury  found  a 
verdict  in  favorof  the  plaintiff  for  $225.18,  on 
which  judgment  was  entered.  The  defendants 
sued  out  a  writ  of  error. 

Mr.  R.  Sedgwick,  for  the  plaint-  [*335 
iffs  in  error. 

Mr.  J.  R.  Whitney,  for  the  defendant  in 
error. 

By  the  Court,  Nelson,  Ch.  J.  The  material 
question  in  the  case  is,  whether  there  was  a 
partial  delivery  of  the  goods  to  the  plaintiff,  so 
as  to  take  the  sale  out  of  the  operation  of  the 
Statute  of  Frauds.  It  is  not  important  to  in- 
quire whether  the  bills  of  parcels  constituted  a 
sufficient  note  or  memorandum  in  writing,  as 
the  court  below  put  the  right  of  recovery  in  re- 
spect to  this  objection  upon  a  partial  delivery 
alone.  If  the  ground  that  a  note  was  made  by 
the  auctioneer  at  the  time  of  the  sale,  sufficient 
to  take  the  case  out  of  the  statute,  had  been 
taken  at  the  trial,  probably  the  defendants 
might  have  varied  the  facts  so  as  to  have  re- 
moved it.  The  argument  of  the  counsel,  there- 
fore, on  this  point,  must  be  laid  out  of  view. 
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The  defendants  are  to  be  regarded  as  the  own- 
ers of  all  the  goods  sold  to  the  plaintiff,  for  the 
purpose  of  deciding  the  question  stated.  They 
so  held  themselves  out  by  the  catalogues,  and 
nothing  transpired  at  the  sale  varying  the  legal 
effect  of  such  conduct.  Honest  dealing  re- 
quires the  auctioneer  to  disclose  in  his  cata- 
logue, or  otherwise,  the  names  of  his  principals, 
if  he  does  not  intend  to  take  their  places  in  re- 
spect to  the  purchasers;  otherwise,  he  would 
be  enabled  to  speculate  upon  them,  by  thrust- 
ing between  him  and  them  an  irresponsible 
owner  in  every  case  of  an  unprofitable  sale. 
This,  however,  is  a  point  not  to  be  discussed; 
the  principle  has  been  so  long  settled,  and  is  so 
frequently  applied  in  the  dealings  of  mankind, 
as  to  be  familiar  to  every  lawyer.  Assuming, 
then,  that  the  goods  are  to  be  viewed  as  belong- 
ing to  the  defendants,  and  the  sale  of  all  of 
them  having  been  made  at  one  time,  has  there 
been  a  partial  delivery  which  takes  it  out  of  the 
statute)*  The  question  must  be  answered  in  the 
affirmative,  unless  we  are  prepared  to  say,  that 
each  bid  at  an  auction,  at  which  a  lot  of  goods 
is  knocked  down,  constitutes  a  separate  and 
distinct  contract  and  sale;  and  which,  to  be 
consistent,  if  conceded,  would  necessarily  com- 
336*]  pel  us  to  say  that  in  the  *purchase  of  a 
quantity  of  goods  at  a  private  sale,  a  separate 
and  distinct  contract  exists,  in  respect  to  each 
article,  within  the  Statute  of  Frauds,  where  a 
separate  price  has  been  agreed  upon,  though 
the  whole  parcel  was  purchased  at  one  time. 
There  is  no  legal  or  sensible  distinction  in  this 
respect  between  a  public  and  private  sale,  and 
the  same  rule  of  construction  should  be  ap- 
plied to  each. 

The  question  has  been  considered  and  de- 
cided in  the  English  courts,  and,  without  their 
authority,  we  do  not  see  how  a  doubt  could  be 
entertained,  whether  we  regard  the  intent  and 
understanding  of  the  parties,  or  the  meaning 
and  policy  of  the  Statute  of  Frauds.  Where  the 
purchase  is  made  at  one  time  and  from  the 
same  individual,  however  numerous  the  arti- 
cles may  be,  the  whole  transaction  should  be 
deemed  as  constituting  an  entire  contract,  and 
the  prices  of  the  different  articles  fixed  upon  as 
but  part  and  parcel  of  it.  To  adopt  any  other 
construction  of  such  a  purchase,  would  be  a 
virtual  repeal  of  the  statute  for  all  useful  or 
practical  purposes,  in  a  large  amount  of  sales, 
to  which  it  has  been  understood  as  applying. 
In  the  case  of  Baldey  v.  Parker,  2  Barn.  &  C., 
37,  the  defendant  sold  various  articles  to  the 
plaintiff,  and  a  separate  price  was  agreed  upon 
in  respect  to  each,  and  no  one  article  was  of 
the  value  of  £10.  The  defendant  desired  an 
account  of  the  whole  to  be  made  out  and  sent 
to  his  house,  which  was  done  accordingly;  the 
amount  of  the  goods  was  £70.  He  objected  to 
the  amount  when  presented,  on  account  of  the 
smallness  of  the  discount  for  cash,  and  refused 
to  receive  the  goods  when  tendered  to  him. 
The  Chief  Justice  at  the  trial  thought  it  was  a 
contract  for  goods  for  more  than  the  value  of 
Lin.  \\i-ii in  the  meaning  of  the  Statute  of 
Fraud*,  but  allowed  the  plaintiff  to  move  to  en- 
ter a  verdict  for  £70.  The  case  was  afterwards 
moved,  but  the  whole  court  concurred  In  the 
opinion  ex  pressed  aft  Niri  Print.  Holroyd ,  J. , 
observes,  that  at  first  it  appeared  to  have  been 
a  contract  for  goods  of  less  value  than  £10,  but 
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in  the  course  of  the  dealing,  it  grew  to  a  con- 
tract of  a  much  larger  amount;  at  last,  there- 
fore, it  was  one  entire  contract,  within  the 
meaning  and  mischief  of  the  Statute  of  Frauds 
—it  being  the  intention  *of  that  stat-  [*337 
ute,  that  where  the  contract,  either  at  the  com- 
mencement or  at  the  conclusion,  amounted  to 
or  exceeded  the  value  of  £10,  it  should  not 
bind,  unless  the  requisites  there  mentioned 
were  complied  with.  A  somewhat  different 
opinion  was  expressed  by  Ld.  Elleuborough  at 
NisiPrius  in  the  case  of  Hodgtton  v.  Le  Bret,  1 
Camp..  233;  but  this  case  was  referred  to  in 
Baldey  v.  Parker,  and  so  far  disregarded.  The 
case  of  Emmerson  v.  Heelis,  2  Taunt.,  38,  was 
also  relied  on,  but  distinguished  from  the  one 
under  consideration.  See  opinion  of  Best,  J., 
p.  45.  If  the  sale  and  purchase  of  all  the  ar- 
ticles at  the  same  time,  though  for  distinct 
prices,  is  to  be  considered  as  constituting  but 
one  entire  contract,  then  it  is  clear  the  case  is 
taken  out  of  the  statute,  as  a  portion  of  the  ar- 
ticles were  delivered  in  pursuance  of  the  di- 
i  rection  of  the  defendants.  We  need  not  cite 
I  cases  to  show  that  a  part  delivery  is  sufficient 
.  under  such  circumstances. 

The  tender  of  the  note  was  sufficient.     The 
clerk  to  whom  it  was  offered  refused  to  say 
anything  and,  from  his  own  account,  obvious- 
ly acted  under  the  instruction  of  his  principals. 
Besides,  one  of  them  was  present  at  the  time 
!  of  the  tender,  and  must  have  witnessed  it.  As 
business  men,  the  defendants  should  have  dealt 
more   frankly   with   their  customers;  and  if 
there  had  been  any  reasonable  exceptions  to 
!  the  security,  they  should  have  stated  them. 
This  would  not  have  prejudiced  their  rights 
upon  the  main  question  in  the  case;  they  could 
still  have  put  themselves  upon  the  Statute  of 
Frauds,  without  appearing  to  seek  an  undue 
advantage,  where  they  must  have  known  it 
was  in  the  power  of  the  plaintiff  to  have  pre- 
vented it  upon  fair  and  frank  dealing.  As  they 
refused  to  speak  when  the  opportunity  was 
;  thus  given  to  them,  in  respect  to  the  security 
i  offered,  I  think  they  should  now  be  debarred 
the  privilege,  as  the  only  effect,  if  permitted, 
would  be  to  give  them  the  benefit  of  want  of 
frankness  and  fair  dealing.     Much  more  were 
:  they  bound  to  break  their  predetermined  taci- 
|  turnity.  when  the  money  was  proposed,  if  they 
objected  to  the  note. 

*There  was  proper  evidence  in  re-  [*338 
spect  to  the  question  of  damages,  and  no  part 
was  excepted  to.  The  amount  of  the  verdict 
is  not  a  subject  of  consideration  on  a  writ  of 
error. 
Judgment  affirmed. 

Affirmed— 20  Wend.,  481. 

Cited  ln-34  Wend..  307 :  5*  N.  Y..  477,  478 ;  87  Am. 
Dec.,  517  (2  Watta  &  S..  377);  18  Aun.  Hop.,  51  (51  N. 
H..  63). 

VAN  CORTLANDT  KT  AL.  e.  TOZER. 

Evidence — Certified   Copy  of  Kecorded   Convey 
ance,  a» — Statute* — Acknowledgment  of  Deedt. 

Under  the  Act  of  Jan.  29, 1811,  re  vised  nnd  amend- 
ed  in  1813,  the  record,  or  a  certified  copy  thereof,  of 
any  conveyance  relating  to  lands  execut**)  previous 
to  July  4,  177U,  and  recorded  In  the  office  of  the  clerk 
|  of  any  of  the  countieit  of  this  State,  whether  the 
lands  conveyed  thereby,  he  situate  in  the  county 
I  where  the  de»-d  is  record«-d  or  not.  Is  evidence  In  the 
1  same  manner  as  the  original  conveyance  would  be, 
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if  produced  and  proved :  so  held  in  this  cane,  where 
such  deed  was  received  in  support  of  a  title  and  pos- 
session under  it  for  44  years. 

The  Act  of  Feb.  1«,  1771.  declaring:  that  a  deed  duly 
acknowledged  and  recorded,  or  the  transcript  there- 
of, shall  U-  evidence,  applies  as  well  to  deeds  proved 
by  the  subscribing  witnesses  and  recorded,  as  to 
deeds  acknowledjfed  by  the  grantor. 

Previous  to  that  Act,  any  Judge  of  a  Court  of  C. 
P.  had  authority  to  take  the  acknowledgment  or 
proof  of  a  deed,  although  the  land  conveyed  there- 
by was  not  situate  in  the  county  of  which  he  was  an 
officer. 

Citation8-3  R.  S.  App.,  6,  p.  47 ;  Act,  Feb.  16, 1771 ; 
Act.  Oct. 30, 1710,  sec. 4 :  2  Johns.,  230 ;  15  Johns.,  89; 
4  Cow..  2*0 ;  Act,  Dec.  12, 1753 ;  1  R.  8.,  756,  sec.  4 :  27 
Hen.  VIII.,  ch.  16 ;  2  Inst.,  670 ;  Crui.  Dig.  Deed,  ch. 
».  sees.  31.  33 ;  Act,  April  3,  1798 ;  Act.  Jan  29, 1811 ;  4 
Johns.,  161 ;  12  Johns..  469 ;  Act,  March  1, 1787  ;  Act, 
March  9,  1793;  Act,  Feb.  23, 1798;  Act,  April  7,  1806; 
Act,  March  8, 1817,  sees.  1, 2,  4, 5. 

TERROR  from  the  Superior  Court  of  the  City 
JJ  of  N.  Y.  William  R.  Van  Cortlandt  and 
others,  the  heirs  at  law  of  William  Ricketts 
Van  Cortlandt,  commenced  an  action  of  eject- 
ment against  Charles  Tozer,  for  the  recovery 
of  part  of  a  house-lot  in  the  City  of  N.  Y.  The 
property  in  question,  was  devised  in  1754,  ^  by 
the  grandfather  of  the  plaintiffs,  to  his  wife, 
Mary,  for  life,  with  remainder  in  fee  to  his  two 
sons,  Philip  Van  Cortlandt  and  William  Rick- 
etts Van  Cortlandt,  as  tenants  in  common.  The 
testator  died  in  1756.  In  1759,  his  widow  mar- 
ried the  Rev.  Philip  Hughes,  and  Apr.  8, 1770, 
she  and  her  husband  released  her  life  estate  in 
the  premises  to  her  son  Philip.  Mrs.  Hughes 
died  in  1789.  William  Ricketts  Van  Cortlandt 
married  in  1765,  and  in  1783  became  a  lunatic, 
and  continued  in  that  state  until  his  death  in 
1830;  he  left  four  children,  three  of  whom  are 
plaintiffs  in  this  cause.  On  the  part  of  the  de- 
fendant, was  produced  and  read  in  evidence, 
a  certified  copy  of  the  record  of  a  deed  from 
339*]  William  *Ricketts  Van  Cortlandt  to  his 
brother  Philip,  purporting  to  bear  date  Dec. 
81,  1764,  conveying  the  property  in  question, 
together  with  other  property,  to  the  grantee  in 
fee.  This  deed  purported  to  have  been  execut- 
ed in  the  presence  of  two  subscribing  witness- 
es, and  its  execution  to  have  been  proved  by 
one  of  the  subscribing  witnesses,  before  a 
ludge  of  the  Court  of  C.  P.  of  Queens  Co., 
Mar.  2.  1768.  and  to  have  been  recorded  in  the 
clerk's  office  of  that  county  July  20, 1771.  The 
copy  produced  was  certified  by  the  clerk  of  the 
County  of  Queens  in  1833;  the  counsel  for  the 
plaintiff  objected  to  its  being  read  in  evidence, 
but  the  objection  was  overruled.  The  defend- 
ant also  proved  that  in  1772,  Philip  Van  Cort- 
landt mortgaged  the  premises  in  question  to 
one  Dennis  Carlton,  to  secure  the  payment  of 
the  sum  of  £1,200;  that  the  mortgage  was  fore- 
closed, and  under  a  decree  in  chancery,  made 
in  1786,  the  premises  were  sold  to  one  Jona- 
than Pearsy,  who  was  shown  to  be  in  posses- 
sion of  the  same  in  1791,  and  under  his  title  it 
has  been  held  ever  since.  Philip  Van  Cort- 
landt occupied  the  premises  in  question  during 
the  Revolutionary  War;  he  was  a  major  in  the 
British  army,  and  at  the  close  of  the  war  went 
with  his  family  to  England.  He  never  re- 
turned to  this  country,  and  has  been  dead  sev- 
eral years.  The  jury,  under  the  charge  of  the 
presiding  judge,  found  a  verdict  for  the  de- 
fendant, on  which  judgment  was  entered.  The 
plaintiffs  sued  out  a  writ  of  error.  The  case 
here  was  argued  by, 
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Messrs.  S.  D.  Craig  and  G.  Wood,  for 
the  plaintiffs  in  error. 
Messrs.  D.  Lord,  Jr.,  and  G.  Griffin,  for 

the  defendant  in  error. 

*  By  the  Court,  Bronson,  J.  If  the  deed  of 
1764,  from  William  Ricketts  Van  Cortlandt  to 
his  brother  Philip  Van  Cortlandt,  was  duly 
proved  and  recorded,  so  as  to  make  the  record 
evidence  under  any  of  the  statutes  of  this 
State,  the  defendant  has  made  out  a  perfect  ti- 
tle to  the  premises  in  question,  and  the  judg- 
ment of  the  court  below  should  be  affirmed. 
The  plaintiffs  object  to  the  record  on  the  fol- 
lowing *grounds:  1.  The  deed  was  not  [*34O 
acknowledged  by  the  grantor,  but  proved  by  a 
subscribing  witness,  at  a  time  when  there  was 
no  statute  to  authorize  the  proof  of  deeds,  for 
the  purpose  of  having  the  same  recorded ;  2. 
That  as  the  lands  granted  were  situate  in  the 
County  of  N.  Y.,  a  judge  of  the  Court  of  C. 
P.  of  the  County  of  Queens  had  no  authority  to 
take  proof  of  the  deed  ;  and  3.  That  the  deed 
was  not  recorded  in  the  proper  county. 

The  several  Acts  relating  to  the  proof  and 
recording  of  deeds  and  conveyances  of  real  es- 
tate, which  were  in  force  either  in  the  Colony 
or  State  of  N.  Y.,  at  any  time  previous  to  the 
late  revision  of  the  laws,  are  collected  in  3  R. 
S.,  App.,  5,  p.  47.  The  first  Act  was  passed 
Oct.  30,  1710,  and  there  was  no  other  statute 
concerning  the  proof  or  recording  of  deeds,  un- 
til the  Act  of  Feb.  16,  1771.  By  the  4th  sec- 
tion of  the  Act  of  1710,  it  was  enacted,  "that  all 
and  every  deed,  conveyance  or  conveyances, 
and  writings,  relating  to  the  title  or  property  of 
any  lands,  messuages,  tenements  or  heredita- 
ments, within  this  Colony,  which  have  been 
already,  or  shall  be  hereafter  executed,  being 
duly  acknowledged  and  recorded  in  the  sec- 
retary's office  of  the  said  Colony, or  in  the  coun- 
ty records  where  such  lands  are  situate  and 
being ;  such  deed  or  writing  so  recorded,  or 
transcript  thereof,  shall  be  good  and  effectual 
evidence  in  any  court  of  record  within  this 
Colony,  to  all  intents  and  purposes,  as  if  the 
original  deed  or  deeds,  conveyance  or  convey- 
ances, and  writings,  was  or  were  produced  and 
proved  in  court."  The  section  does  not,  in 
terms,  extend  to  any  other  than  such  deeds  as 
should  be  duly  acknowledged,  and  on  this 
ground,  it  is  said  that  the  deed  of  1764  was 
not  duly  recorded.  It  will  be  observed,  how- 
ever, that  the  language  is  not  like  that  in  the 
subsequent  statutes  on  the  same  subject,  which 
provide  that  any  deed  acknowledged  by  the 
grantor,  or  proved  by  a  subscribing  witness, 
may  be  recorded;  and  lam  strongly  inclined  to 
the  opinion,  that  the  Legislature,  by  the  word 
"acknowledged,"  intended  to  include  all  the 
forms  then  in  use,  of  verifying  conveyances 
for  the  purpose  of  having  them  recorded.  That 
the  practice  of  proving,  as  well  as  acknowl- 
edging *deeds  for  that  purpose,  then  [*34 1 
existed  in  the  Colony,  abundantly  appears  by 
the  records  in  the  secretary's  office,  and  those 
in  the  office  of  the  clerk  of  the  County  of  Al- 
bany; and  I  presume  will  also  appear  on  in- 
spection of  the  records  in  the  other  counties 
which  were  organized  previous  to  the  Revolu- 
tion. This  Act  was  not  passed  for  the  pur- 
pose of  conferring  authority  to  acknowledge 
and  record  deeds,  but  to  declare  the  effect  of 
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the  record  when  given  in  evidence,  in  lieu  of 
the  original  deed.  It  did  not  prescribe  the 
mode  in  which  the  acknowledgment  should  be 
made,  before  what  officer  it  should  be  taken, 
nor  the  manner  in  which  the  fact  should  be 
certified  ;  but  simply  provides  that  the  deed", 
"being  duly  acknowledged  and  recorded,"  the 
record  or  transcript  shall  be  evidence.  How 
these  acts  could  be  duly  performed,  the  stat- 
ute has  not  declared.  The  Legislature  left  that 
question  just  where  they  found  it ;  and  we 
must  resort  to  the  usage  which  then  prevailed, 
or,  if  1  may  so  call  it.  the  common  law  of  the 
Colony,  to  ascertain  under  what  circumstance 
a  deed  might  be  recorded. 

That  there  was  a  usage,  or  common  law  of 
the  Colony  on  this  subject,  and  that  it  extend- 
ed to  the  proof  as  well  as  the  acknowledgment 
of  deeds,  is  clearly  established  by  the  Act  of 
Feb.  16,  1771.  The  preamble  recites,  that  "It 
has  been  an  ancient  practice  in  this  Colony,  to 
record  deeds  concerning  real  estates,  upon  the 
previous  acknowledgment  of  the  grantors,  or 
proof  made  by  one  of  the  subscribing  witness- 
es of  the  execution  of  the  instruments,  before 
a  member  of  His  Majesty's  Council,  a  judge  of 
the  Supreme  or  County  Court,  or  a  master  in 
chancery  and,  sometimes,  before  a  justice  of 
the  peace."  The  4ih  section  declares,  that  no 
deed  thereafter  executed  shall  be  recorded,  un- 
less acknowledged  or  proved  before  certain  of- 
ficers, "who  are  hereby  declared  to  have  law- 
ful authority  to  take  the  same,  in  the  manner 
which  hath  been  anciently  and  constantly 
used."  It  appears  by  the  records  already  men- 
tioned, that  the  practice  of  recording  trans- 
ports or  conveyances  of  lands,  existed  while 
this  was  a  Dutch  Colony.  In  many  instances, 
the  instrument  was  executed  in  the  presence  of 
a  public  officer,  who  subscribed  his  name  with 
342*]  that  *of  the  grantor,  and  the  deed  was 
then  recorded  without  any  further  verification, 
so  far  as  can  be  gathered  from  the  records. 
Although  this  may  not  have  been  the  origin  of 
the  usage  which  afterwards  prevailed,  yet  the 
public  records  show  that  the  practice  of  record- 
ing deeds  and  other  instruments  affecting  the 
title  to  real  property,  has  existed  ever  since  the 
capitulation  to  the  English,  in  1664.  In  some 
cases,  there  was  no  verification  of  the  convey- 
ance, or,  at  least,  none  is  stated  in  the  record; 
sometimes  the  deed  was  proved,  and  some- 
times acknowledged;  and  the  practice  was,  in 
this  respect,  the  same  after  as  it  was  before  the 
passing  of  the  Act  of  1710,  although  that  only 
spoke  of  deeds  acknowledged.  Both  before 
and  after  that  statute,  the  proof  or  acknowl- 
edgment was  made  before  mayors  of  cities  and 
justices  of  the  peace,  as  well  as  other  public 
officers. 

This  usage  of  proving  and  recording  deeds 
has  been  judicially  sanctioned,  and  must,  un- 
doubtedly, be  regarded  as  a  part  of  the  com- 
mon law  of  this  State.  In  Jackton  v.  Schoon- 
maker,  2  Johns.,  280,  the  deed  was  acknowl- 
edged by  one  of  the  grantors  in  1750,  who,  at 
tin-  same  time,  proveo  the  execution  by  the  oth- 
er grantors,  and  t hi-  was  held  sufficient  to  war- 
rant tin-  recording  of  the  deed.  Kent,  ''//.  J., 
who  delivered  the  opinion  of  the  court,  said  : 
"  'I'lir  practice  in  the  Colony  before  that  lime 
K  undoubtedly,  to  be  regarded  on  a  question 
touching  the  authenticity  and  validity  of  an  < 
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ancient  deed,  and  the  deed  before  us  is  to  be 
classed  under  that  denomination."  In  this  case, 
the  record,  and  not  the  deed  itself,  was  given 
in  evidence,  and  was  regarded  as  equally  con- 
clusive with  a  record  made  in  conformity  to- 
the  recording  Acts  of  a  more  recent  period.  In 
Jackson  v.  Qilchrist,  15  Johns.,  89,  the  deed  of 
a  feme  covert,  acknowledged  before  a  justice  of 
the  peace,  in  1711,  was  held  valid,  although  the 
certificate  did  not  state  that  she  was  privately 
examined.  The  decision  was  placed  on  the  con- 
firmatory Act  of  1771  ;  but  Ch.  J.  Thompson 
remarked,  that  in  point  of  fact,  and  as  a  mat- 
ter of  practice,  the  common  law  rule  in  relation 
to  conveyances  by  femes  covert  had  never  been 
adopted  in  this  State.  Considering  *it  [*343 
settled  upon  authority,  that  the  record  of  deeds 
proved,  as  well  as  those  acknowledged,  may  be 
received  in  evidence.  I  should  have  said  less 
upon  this  point  if  it  had  not  an  important  bear- 
ing upon  the  remaining  questions  in  the  cause. 

The  next  objection  to  the  record,  is,  that  al- 
though the  land  was  situate  in  N.  Y.,  the  deed 
was  proved  before  a  judge  of  the  C.  P.  of  the 
County  of  Queens.  I  am  not  aware  that  it  has 
ever  before  been  supposed  that  the  officer  be- 
fore whom  the  proof  or  acknowledgment  is 
made  must  reside  in  the  county  where  the 
land  lies,  except  in  those  cases  where  the  Leg- 
islature has  so  expressly  provided.  In  Jackwn 
v.  Gilchrist,  the  land  lay  in  the  County  of  Sara- 
toga, and  the  acknowledgment  was  before  a 
justice  of  the  peace  of  Essex  Co.,  N.  J.  In 
Jackson  v.  Golden,  4  Cow.,  280,  the  late  Chief 
Justice  remarked  that  the  jurisdiction  of  a  judge 
of  the  C.  P..  in  taking  the  proof  and  acknowl- 
edgment of  deeds,  extended  throughout  the 
State.  Such,  undoubtedly,  was  the  former  prac- 
tice; and  there  was  no  statute  declaring  before 
what  officers  a  deed  should  be  proved, until  the 
Act  of  1771.  Then,  for  the  first  time,  the  mode 
of  taking  the  proof  or  acknowledgment,  the 
form  of  the  certificate,  and  the  officers  before 
whom  the  business  should  be  transacted,  were 
regulated  by  law;  and  county  judges, unless  for 
the  county  where  the  laud  lay.  were  ousted  of 
jurisdiction.  The  Act  of  Dec.  12,  1753,  was 
confined  to  mortgages.  The  power  of  county 
judges  was  also  restricted  to  the  case  of  deeds 
for  lands  in  their  own  county,  by  the  Acts  of 
1788,  1798  and  1801,  except  that  the  first  judge 
had  general  jurisdiction,  in  most  cases,  under 
the  two  last  mentioned  statute*.  By  the  1st  sec- 
tion of  the  Act  of  Apr.  7, 1806,  the  other  coun- 
ty judges  were  placed  on  the  same  footing  with 
the  first  judge,  and  have.  I  believe,  continued 
so  ever  since.  They  cannot  now  take  the  proof 
or  acknowledgment  of  deeds  when  out  of  the 
county  for  which  they  were  respectively  ap- 
pointed; but  it  is  unimportant  where  the  land 
lies.  1  R  8.,  756.  sec.  4.  From  this  brief  re- 
view, it  will  be  seen,  that  the  practice  concern- 
ing acknowledgments  *before  county  [*344 
Judges,  which  existed  without  any  statute  regu- 
lation previous  to  1771.  accords"  substantially 
with  that  which  has  been  prescribed  by  the 
Legislature  ever  since  1806.  Then- can,  [think, 
be  no  doubt,  that  the  deed  wa«  well  proved  be- 
fore a  judge  of  Queens  Co. 

The  next  inquiry  relates  to  the  place  where 
the  deed  was  recorded.  To  what  extent  deeds 
may  formerly  have  been  recorded  in  other  coun- 
ties than  those  in  which  the  lands  lay,  I  am  un- 
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able  to  determine.  It  seems  improbable,  how- 
ever, that  there  was  any  general  practice  or 
recording  elsewhere  than  in  the  secretary  s  of- 
fice, or  in  the  county  where  the  lands  were  sit- 
uate. The  Act  of  1710,  although  not  made  for 
the  purpose  of  prescribing  the  place  of  record- 
ing, only  provides  for  deeds  recorded  "in  the 
secretary's  office  of  the  said  Colony,  or  in  the 
county  records  where  such  lands  are  situate 
and  being."  The  Act  of  1771  says  nothing 
about  the  place  of  recording,  except  that  they 
shall  not  be  recorded  "in  any  of  the  public 
offices,"  unless  proved  or  acknowledged  in  a 
particular  manner.  Sec.  4.  By  subsequent  stat- 
utes, deeds  were  allowed  to  be  recorded  in  ei 
ther  of  the  offices  already  mentioned;  and  this 
practice  continued  until  it  became  necessary 
to  record  conveyances  to  prevent  their  being 
deemed  fraudulent  against  subsequent  pur- 
chasers, when  the  place  of  recording  was  re 
strictt-d  to  the  county.  There  is,  then,  nothing 
in  the  colonial  laws,  nor,  so  far  as  I  can  dis- 
cover, in  any  general  usage  prevailing  at  that 
period,  which  would  authorize  the  recording 
of  this  deed  in  the  County  of  Queens.  That 
deeds  were  sometimes  recorded  in  other  coun- 
ties than  those  in  which  the  lands  were  situate, 
is  proved  by  the  case  before  us,  and  it  is  said 
that  the  same  course  was  pursued  in  other  in- 
stances: but  the  general  practice  must,  I  think, 
have  been  otherwise. 

The  early  usage,  and  subsequent  legisla- 
tion on  this  subject  in  the  Colony,  was  prob 
ably  suggested  by  the  Statute  27  Hen.  VIII., 
ch.  16,  which  required  all  deeds  of  bargain  and 
sale  to  be  enrolled  in  one  of  the  King's  courts 
at  Westminister,  or  in  the  county  where  the 
lands  lie.  2  Inst.,  670;  Crui.  Dig.  Deed.  ch.  9, 
345*]  sees.  31,33.  The  object  of  *this  statute 
and  the  colonial  Acts,  were,  however,  different. 
Recording  in  the  one  case,  was  essential  to  the 
validity  of  the  title;  in  the  other,  it  was  only 
designed  to  preserve  the  evidence  of  the  grant. 
The  Statute  27  Hen.  VIII.  was  passed  at  the 
same  session  with  the  Statute  of  Uses;  and  the 
enrollment  was  intended  to  be  a  substitute  for 
that  public  notoriety  which  attended  the  form- 
er mode  of  alienation  by  feoffment  with  livery 
of  seisin.  It  was,  therefore,  enacted,  that  the 
land  should  not  pass  by  any  bargain  and  sale, 
unless  the  deed  should  be  enrolled  within  six 
months  after  its  date.  But  the  practice  of  re- 
cording deeds  in  the  Colony  had  nothing  to  do 
with  the  validity  of  the  title.  The  purpose  for 
which  the  record  was  made  is  clearly  defined 
by  the  recital  to  the  4th  section  of  the  Act  of 
1710:  "  Whereas,  by  many  accidents,  the  deeds 
and  writings  relating  to  estates,  some  time  have 
been,  and  may  hereafter  be  destroyed,  con- 
sumed and  lost,  whereby  the  lawful  and  right- 
ful owner  of  any  lands,  etc.,  may  be  exposed 
to  many  doubtful,  expensive  and  vexatious 
suits,  and  other  inconveniences."  It  was  not 
until  the  Act  of  Apr.  3,  1798,  that  deeds  were 
in  any  case  required  to  be  recorded,  under  the 
penalty  of  being  adjudged  fraudulent  and  void 
against  any  subsequent  bona  fide  purchaser  or 
mortgagee.  This  Act  was  confined  to  the  west- 
ern counties,  but  has  since  been  extended  from 
time  to  time,  until  the  same  rule  now  prevails 
over  the  whole  State.  If  the  practice  of  re- 
cording in  the  Colony  was  suggested  by  the 
English  Statute,  the  grantees  in  deeds  would 
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probably  follow  the  outline  of  the  statute,  by 
recording  either  in  some  office  common  to  the 
whole  Colony,  or  in  the  county  where  the  lands 
were  situate.  But  still,  as  the  matter  was  not 
regulated  by  law,  it  is  not  surprising  that  deeds 
were  sometimes  recorded  in  other  counties.  If 
we  could  trace  back  to  its  origin,  any  custom 
which  has  ultimately  acquired  the  force  of  law, 
we  should  not  expect  to  find  a  settled  and  uni- 
form practice  near  the  period  of  its  commence- 
ment. I  do  not,  therefore,  regard  the  fact  that 
this  deed  was  recorded  in  Queens,  as  furnish- 
ing any  just  ground  of  suspicion  against  the 
validity  of  the  instrument.  Still,  I  do  not  per- 
ceive that  the  transcript  was  entitled  to  the  force 
*of  record  evidence,  unless  the  case  has  [*346 
been  provided  for  by  some  statute  since  the 
Revolution. 

The  1st  section  of  the  Act  of  Jan.  29,  1811, 
is  in  the  following  words:  "  The  record  of  any 
conveyance  relating  to  any  lands  or  tenements 
within  this  State,  executed  previous  to  the 
fourth  day  of  July,  in  the  year  1776,  and  ac- 
knowledged or  proven  according  to  law,  and 
recorded  in  the  office  of  the  clerk  of  any  of  the 
counties  within  the  late  Colony  of  New  York, 
or  a  sworn  copy  of  such  record,  shall  be  evi- 
dence in  any  court  of  law  or  equity  in  the  same 
manner  as  the  original  conveyance  would  be  if 
produced  and  proven."  In  the  revision  of  1813, 
this  formed  the  6th  section  of  the  general  re- 
cording Act,  except  that  the  words,  "  a  copy 
of  such  record  certified  by  any  such  clerk," 
were  substituted  for  the  words,  "a  sworn  copy 
of  such  record."  This  case  clearly  falls  with- 
in the  language  of  the  statute.  The  lands  are 
within  this  State;  the  deed  was  executed  previ- 
ous to  1776;  it  was  proved  according  to  law, 
and  recorded  in  the  office  of  the  clerk  of  one 
of  the  counties  with  the  late  Colony  of  N.  Y. 
The  statute  declares,  that  "  the  record"  of  such 
a  conveyance,  or  "  a  copy  of  such  record  certi- 
fied by  any  such  clerk,"  shall  be  evidence  in  the 
same  manner  as  the  original  conveyance  would 
be  if  produced  and  proven.  There  is,  then,  an 
end  of  the  question,  unless  we  can  discover 
that  the  law-makers  plainly  intended  something 
different  from  what  the  language  of  the  stat- 
ute obviously  imports. 

It  is  insisted,  on  the  part  of  the  plaintiffs, 
that  by  "any  of  the  counties,"  etc.,  the  Legis- 
lature intended  the  proper  county — the  one 
where  the  lands  lay:  and  that  the  only  object 
of  the  statute  was  to  prescribe  the  mode  of 
proving  the  record  when  it  had  been  made  in 
the  proper  county.  Although  I  was  inclined 
to  that  opinion  on  the  argument,  subsequent 
reflection  has  satisfied  me  that  this  construction 
cannot  be  maintained.  It  would  render  the  stat- 
ute nearly  if  not  quite  nugatory.  If  the  deed 
had  been  recorded  in  the  secretary's  office,  or 
in  the  county  where  the  land  lay,  the  case  had 
already  been  provided  for  by  law.  The  Act  of 
1710  declared,  that  "such  deed  or  writing  so 
recorded,  *or  transcript  thereof,  shall  [*347 
be  good  and  effectual  evidence  in  any  court  of 
record  within  this  Colony,  to  all  intents  and 
purposes,  as  if  the  original  deed  or  deeds,  con- 
veyance or  conveyances,  and  writings,  was  or 
were  produced  and  proved  in  court."  Should 
it  be  admitted  that  "transcript,"  as  it  is  here 
used,  does  not  mean  a  copy  of  the  record,  but 
the  record  itself;  still  a  sworn  copy  of  the  rec- 
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-ord  would,  I  think,  upon  general  principles,  be 
.admissible  evidence;  and  then,  on  the  construc- 
tion of  the  plaintiffs'  counsel,  the  Act  of  1811 
was  utterly  worthless.  It  merely  declared  that 
"the  record,"  or  "a  sworn  copy"  of  it  should 
be  evidence,  which  was  nothing  more  than  re- 
enacting  a  law  which  had  been  in  force  more 
than  a  century.  But,  at  all  events,  the  record 
itself  was  good  evidence,  and  I  cannot  believe 
that  the  Act  of  1811  was  passed  for  the  single 
purpose  of  obviating  the  necessity  of  produc- 
ing the  original  book  of  records  in  court.  If  it 
was  the  intention  of  the  Legislature  to  remove 
any  doubt  concerning  the  admissibility  of  a 
sworn  copy  in  evidence,  I  think  they  also  in- 
tended to  go  beyond  that  question,  and  provide 
for  records  which  had  not  been  made  in  the 
proper  county.  The  language  of  the  Act  not 
only  plainly  includes  this  case,  but  the  inten- 
tion of  the  law  makers  to  include  it  may  be 
fairly  inferred  by  comparing  this  with  the  other 
recording  statutes.  In  all  the  Acts,  from  1710 
down  'to  the  year  1811,  the  Legislature  had 
spoken  a  uniform  language  in  relation  to  the 
place  of  recording  deeds.  The  record  was  to 
be  made  either  in  the  secretary's  office,  or  in 
the  county  where  the  land  lay.  Then  came  the 
Actof  1811,  and  declared  the  record  orasworn 
copy  good  evidence,  whenever  the  deed  had 
been  recorded  in  any  of  the  counties  within  the 
late  Colony  of  N.  Y.  I  am  unable  to  account 
for  this  marked  change  in  the  language  of  the 
Legislature,  without  supposing  that  they  in- 
tended to  provide  for  deeds  which  had  not  as 
well  as  those  which  had  been  recorded  in  the 
proper  county.  It  is  also  worthy  of  remark, 
that  the  Act  only  applies  to  deeds  "acknowl- 
edged or  proven  according  to  law,"  while  there 
i-  no  such  qualification  in  relation  to  the  re 
cording  of  the  deed.  If  we  adopt  the  plaintiffs' 
construction,  and  say  that  the  Act  only  extends 
348*]  to  deeds  legally  recorded.  *we  must 
then  change  the  phraseology,  and  make  the 
words  "according  to  law,"  apply  to  the  record- 
ing, as  well  as  to  the  proof  or  acknowledgment 
of  the  deed. 

There  is  a  further  reason  against  the  con- 
struction contended  for  by  the  plaintiffs.  If  the 
only  object  of  the  Act  of  1811  was  to  prescribe 
the  mode  of  proving  the  record,  why  was  it 
<  otifined  to  county  records?  Why  not  also  in- 
clude the  records  in  the  secretary  s  office?  Tho 
inconvenience  of  removing  the  original  record, 
and  producing  it  in  court,  would  at  best  be  as 
great  in  the  latter  case  as  in  the  former.  Before 
tin-  Revolution,  deeds  were  either  recorded  in 
the  secretary's  office  or  with  the  clerk  of  some 
county.  In  the  first  case,  the  record  was  valid 
wherever  the  land  might  be  situate;  but  it  was 
n»t  HO  in  the  last;  and  deeds  had  not  always 
t>«'cn  recorded  in  the  proper  county.  Then  came 
the  Act  of  1811,  and,  without  making  any  pro- 
vi-ion  for  the  records  of  the  secretary's  office, 
declared  the  record  good  evidence  when  made 
in  any  of  the  counties  of  the  late  Colony.  This 
«ow  very  far,  I  think,  to  prove  that  the  lead- 
ing if  not  the  sole,  intention  of  the  Legislature, 
wa»  to  provide  for  deeds  which  had  been  re- 
corded in  some  one  of  the  colonial  counties,  but 
nut  the  proper  one.  The  Act  of  1811  was  con- 
sidered of  more  importance  at  the  time  it  wan 
pa.saed,  than  would  probably  have  been  at- 
••d  to  it,  bad  it  merely  provided  an  addi- 
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tional  mode  of  proving  what  was  already  a  valid 
record.  On  referring  to  the  journals  and  other 
public  records,  it  appears  that  the  Act  passed 
both  houses  of  the  Legislature,  near  the  close 
of  the  session,  in  the  year  1810.  Apr.  5  it  was 
taken  up  by  the  Council  of  Revision, and  its  far- 
ther consideration  postponed.  Apr.  6,  which 
was  the  last  day  of  the  session,  after  further 
consideration,  it  was  committed  to  the  Chan- 
cellor to  be  reported  on  at  the  next  session  of 
the  Legislature.  On  the  first  day  of  the  next 
session,  being  Jan.  29,  1811,  the  C/tancellor  re- 
ported the  bill  without  objection  to  the  Coun- 
cil of  Revision,  and  they  thereupon  sent  a 
message  to  the  Legislature  giving  their  assent 
to  the  bill,  when  it  became  a  law  in  pursuance 
of  the  provisions  of  the  Constitution.  I  can 
hardly  suppose  that*the  Council  would  [*349 
have  retained  the  bill  from  one  session  to  an- 
other, if  it  had  contained  no  principle  more  im- 
portant than  that  of  allowing  a  sworn  copy  of 
a  legal  record  to  be  received  in  evidence.  Had 
the  Council  of  Revision  understood,  as  the 
plaintiffs'  counsel  do,  that  this  was  the  only 
purpose  which  the  bill  was  designed  to  answer, 
they  would  have  needed  little  time  for  delib- 
eration. They  would  have  said  at  once  that  the 
bill  was  either  useless,  on  the  ground  that  a 
sworn  copy  was  already  admissible,  or  that 
there  could  be  no  objection  to  its  becoming  a 
law. 

It  was  not  suggested  on  the  argument,  nor 
do  I  perceive  that  there  can  be  any  objection 
to  the  validity  of  the  Act  on  the  construction 
which  I  have  given  to  it.  Although  it  sanc- 
tioned certain  ancient  records  which  had  not 
been  made  in  the  proper  counties,  it  only  ex- 
tended to  deeds,  the  execution  of  which  had 
been  acknowledged  or  proved  according  to  law; 
and  in  all  cases  where  a  deed  is  read  in  evidence 
on  proof  or  acknowledgment  out  of  court,  the 
party  affected  by  it  may  contest  the  validity  of 
of  the  deed.  4  Johns.,  161;  12  Id.,  469.  The 
Act  only  extended  to  deeds  which  had  been  ex- 
ecuted more  than  34  years  before  it  was  passed, 
and  would  not  be  likely  to  work  any  injustice. 
If  the  deed  had  been  forged,  or  there  was  any 
other  objection  to  its  validity, there  would  prob- 
ably been  a  sufficient  adverse  possession  to 
des'troy  the  effect  of  the  conveyance  on  that 
ground.  There  was  little  probability  that  the 
Act  would  have  any  other  effect  than  that  of 
quieting  men  in  the  enjoyment  of  their  just 
and  lawful  rights.  In  the  case  under  consid- 
eration, the  deed  was  executed  more  than  70 
years  ago.  It  was  proved  in  1768,  and  recorded 
in  1771.  During  the  continuance  of  the  life 
estate  of  Mrs.  Hughes,  the  possession  of  Philip 
Van  Cortlandt,  the  grantee,  may  be  accounted 
for  without  supposingtheexistenceof  the  deed; 
but  since  her  death  in  1789,  a  period  of  near 
half  a  century,  thu  hind  has  been  constantly 
held  by  the  grantee;  in  the  deed, or  those  claim- 
ing under  him,  to  the  exclusion  of  the  grantor, 
who,  independent  of  the  deed,  was  tenant  in 
common  with  the  grantee.  It  is  true  that  Will- 
iam Ricketts  Van  Cortlandt.  the  grantor,  bo- 
came  a  lunatic  before  his  right  *of  entry  [*3f»O 
accrued  ;  but  his  children  and  the  trustees  for 
his  creditors  were  all  interested  in  asserting 
his  title  ;  and  yet  no  claim  was  ever  set  up.  so 
far  as  appears,  until  the  commencement  of 
the  present  suit.  We  had  in  the  meantime 
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passed  through  a  civil  war.in  which  the  grantee 
had  taken  the  wrong  side  in  politics.  At  the 
close  of  the  Revolution  he  was  driven  out  of 
the  country,  and  has  since  died.  The  person 
in  possession,  though  holding  under  him,  is 
not  his  heir  at  law,  nor  did  he  come  to  the 
P.  .-f.ssion  in  a  way  that  would  in  the  ordinary 
course  of  business  give  him  the  custody  of  the 
original  title  deeds.supposing  them  still  in  exist- 
ence. It  is,  however,  highly  probable  that  they 
were  l<»t  or  destroyed  during  the  Revolution, 
or  that  Philip  Van  Cortlandt  carried  them  with 
him  when  he  left  the  country.  In  cases  of  this 
character,  the  Act  of  1811  exerts  a  salutary  in- 
fluence, by  way  of  quieting  men  in  their  pos- 
sessions ;  and  there  are,  I  think,  very  few,  if 
any  cases,  where  it  can  be  productive  of  any 
evil  consequence.  Acts  involving  a  similar 
principle  have  often  been  passed  on  a  variety 
of  subjects  ;  but  without  looking  beyond  the 
laws  in  relation  to  the  proof  and  recording  of 
deeds,  we  shall  find  a  number  of  statutes  which 
provide  for  mistakes,  omissions  and  other  de- 
frrts  in  titles,  no  less  important  than  that  of 
recording  a  deed  in  the  wrong  county.  See 
Act  of  1771,  sec.  1,  above  referred  to  ;  Act  of 
Mar.  1.  1787;  Act  of  Mar.  9, 1793;  Act  of  Feb. 
23.  1798  ;  Act.  of  Apr.  7,  1806,  sec.  2  ;  Act  of 
Mar.  8,  1817,  sees.  1,  2,  4,  5.  These  Acts  are 
all  collected,  3  R.  8.,  App.,  5,  p.  47. 

As  no  attempt  was  made  to  impeach  the  deed, 
the  jury  were  properly  instructed  that  the  de- 
fendant was  entitled  to  a  verdict.  It  is, of  course, 
unnecessary  to  notice  the  other  ground  on  which 
the  defendant's  counsel  attempted  to  support 
the  deed. 

Judgment  affirmed. 

Affirmed— 20  Wend.,  423. 


351*]*THE  PEOPLE  t>.  MOSES  CLOUGH. 

An  indictment  will  not  lie  for  obtaining'  money  by 
false  pretenses,  where  the  money  is  parted  with  as 
a  charitable  donation,  although  the  pretenses  mov- 
ing to  the  gift  are  false  and  fraudulent. 

Citations-2  Russ.  Cr.,  289:  Co.  Litt.,  127  a ;  30  Geo.. 
n.,ch.24;  22  Pick.  Stet.atL.,  114;  1  R  S.,640,  641, 2d 
ed..  sees.  1-3. 

pERTIORARI  to  the  Onondaga  General  Ses- 
\J  sions.  Clough  was  indicted  for  obtain- 
ing money  by  false  pretenses.  The  indictment 
charged  that  by  means  of  certain  false  feigning, 
deceicfnl  motions,  signs  and  gestures,  the  de- 
fendant gave  out,  represented  and  pretended 
to  one  A.  B.  that  he  was  deaf  and  dumb, and  also 
that  he  exhibited  to  the  said  A.  B.  a  false  and 
counterfeit  certificate,  stating  that  he  was  deaf 
and  dumb,  destitute  of  property,  and  desirous 
of  collecting  money  for  the  purpose  of  pro- 
curing an  education  at  an  institution  for  the 
instruction  of  the  deaf  and  dumb,  and  that  by 
such  false  pretenses  he  unlawfully  and  fraud- 
ulently obtained  money  from  the  said  A.  B. 
The  defendant  demurred  to  the  indictment. 
The  General  Sessions  adjudged  the  indictment 
to  be  good,  but  suspended  judgment  until  the 
opinion  of  this  court  could  be  obtained. 

Mr.  Z.  T.  Newcomb,  for  the  defendant. 

Mr.  J.  J.  Briggs,  Dist.Atty., for  the  people. 

By  the  Court,  Cowen,  J.  The  decision  of 
this  case  depends  upon  the  question  whether 
the  statute  to  punish  the  obtaining  of  money  or 
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goods  by  false  pretenses  was  intended  to  pro- 
tect the  citizen  from  frauds  beyond  his  com- 
mercial dealings,  and  to  reach  forgeries  and 
other  like  pretenses  commonly  got  up  by  beg- 
gars to  excite  compassion, 'and  induce  acts  of 
charity  in  favor  of  themselves  or  others.  I  find 
no  caseor  dictum  bringing  this  class  of  persons 
within  the  operation  of  this  statute.  In  2  Russ. 
Crimes,  289,  a  case  is  put,  which  the  writer  rep- 
resents as  a  curious  species  of  indictable  fraud, 
viz.:  that  of  a  man  who  maimed *him-  [*352 
self  in  order  to  have  a  more  specious  pretense  for 
asking  charily,  and  Coke,  Hale  and  Hawkins 
are  referred  to.  This  led  me  toexaminethe  au- 
thors alluded  to,  and  I  find  that  none  of  them 
put  the  case  on  the  fraud,  but  on  the  mayhem, 
and  accordingly  treat  of  it  under  the  title 
"Maiming."  They  all  go  on  the  case  stated  by 
Ld.  Coke,  who  says:  "In  my  circuit  in  anno  1, 
Jacobi  Regis,  in  the  County  of  Leicester,  one 
Wright,  a  young,  strong  and  lusty  rogue,  to 
make  himself  impotent,  thereby  to  have  the 
more  color  to  begge,  or  to  be  relieved,  without 
putting  himself  to  any  labour,  caused  his  com- 
panion to  strike  off  his  left  hand,  and  both  of 
them  were  indicted,  fined  and  ransomed  there- 
fore; and  that  by  the  opinion  of  the  rest  of  the 
justices  for  the  cause  aforesaid."  Co.  Litt.,  l'J7 
a.  This  and  other  cases  are  introduced  by  Ld. 
Coke,  with  the  observation  :  "  Note,  the  life 
and  members  of  every  subject  are  under  the 
safe  guard  and  protection  of  the  King."  So 
that  the  indictment  was  clearly  not  tor  the 
fraud.  I  have  looked  into  the  books  further, 
and  failed  to  find  a  single  case  which  holds  a 
false  pretense  of  any  kind  to  the  end  that  an- 
other should  do  a  charitable  act,  to  be  indict- 
able. The  absence  of  any  such  authority,  es- 
pecially in  England,  where  beggars  greatly 
abound,  drilled  and  practiced  too,  in  all  the 
fraudulent  devices  of  their  trade,  is  itself  enough 
to  raise  a  doubt.  The  exercise  of  the  virtue  of 
charity  has  practically  been  left,  where  I  sus- 
pect tjie  law  intended  it  should  remain,  upon 
the  basis  of  the  mere  moral  duty,  both  of  the 
beggar  and  the  donor.  The  virtue  is  sufficiently 
cold, inquisitive  and  scrupulous  to  be  safe  with- 
out the  protection  of  the  criminal  law.  The 
duty  of  the  donor  is  one  of  imperfect  obligation, 
and  I  am  not  aware  that  the  beggar's  duty  as 
to  the  means  of  calling  it  into  exercise  is  any- 
thing more.  I  should  even  doubt  whether  an 
action  for  money  had  and  received  would  lie 
to  recover  back  a  charitable  advance  made  on 
a  false  pretense;  for  I  believe  the  understand- 
ing is,  always  to  let  the  scanty  pittance  go  on 
the  representation, true  or  false, better  or  worse, 
without  any  implied  duty  of  restoration. 

I  admit  that  the  crime  in  question  is  one  of 
a  very  dark  moral  grade.  So  are  adultery,  in- 
gratitude towards  benefactors,  *and  va-[*353 
rious  other  moral  offenses  not  noticed  by  the 
criminal  law,  I  admit  also  that  it  is  within  the 
words  of  our  statute,  and  within  the  enacting 
clause  of  30  Geo.  II.,  ch.  24,  from  which  our 
statute  is  copied.  Our  system  of  revision,  how- 
ever, has.  in  this  as  in  many  other  cases,  un- 
fortunately obscured  the  history  and  reason  of 
the  law,  not  only  by  alterations  of  words,  but 
many  times  by  dropping  the  recital.  The  true 
reason  of  both  the  English  and  N.  Y.  Statutes 
was  doubtless  the  same;  and  it  will  be  useful 
therefore,  to  look  at  the  reasons  stated  for  the 
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first.  After  reciting,  "Whereas  divers  evil  dis- 
posed persons,  to  support  their  profligate  way 
of  life,  have,  by  various  subtle  stratagems, 
threats  and  devices,  fraudulently  obtained  di- 
vers sums  of  money,  goods,  wares  and  mer- 
chandises, to  the  great  injury  of  industrious 
families,  and  to  the  manifest  prejudice  of  trade 
and  credit,"  the  statute  proceeds  as  follows: 
"Therefore,  for  the  punishing  of  all  such  of- 
fenders, be  it  enacted,  etc., that  from  and  after, 
etc. ,  all  persons  who  knowingly  and  designed- 
ly, by  false  pretense  or  pretenses,  shall  obtain 
from  any  person  or  persons,  money,  goods, 
wares  or  merchandises,  with  intent  to"  cheat  or 
defraud  any  person  or  persons  of  the  same;  or 
shall  send, etc. ,(a  threatening  letter), witha  view 
to  extort.etc., shall  be  deemed  offenders  against 
law  and  the  public  peace."  It  then  prescribes 
the  punishment,  which  is  to  be  by  fine,  impris- 
onment, pillory,  whipping  or  transportation  to 
this  country.  22  Pick.  Stat.  at  L.,  114.  Look- 
ing merely  to  these  punishments,  one  cannot 
but  admit  that  some  of  them  are  admirably 
calculated  for  such  "lustie  rogues"  as  he  of 
my  Ld.  Coke,  and  many  others;  but  the  recital 
seems  clearly  to  point  out  evils  entirely  differ- 
ent from  any  which  ever  arose  in  the  history 
of  charity.  When  did  we  ever  hear  of  indus- 
trious families  ruined,  and  certainly  never  of 
any  prejudice  to  trade  or  credit,  under  any  sys- 
tem of  fraudulent  beggary?  On  the  contrary, 
our  books  of  morals  and  tales,  with  a  few  scat- 
tering exceptions,  are  continually  complaining 
of  deaf  ears  and  hard  hearts,  even  when  ad- 
dressed by  the  best  authenticated  stories  of  real 
distress;  so  much  so;  indeed,  that  our  law  has 
been  obliged  to  interpose  a  system  of  regulated 
354*]  public  charity  for  *the  protection  of 
the  honest  sufferer.  Nay,  it  makes  the  offense 
of  begging,  a  crime,  punishable  by  summary 
proceeding  before  a  magistrate.  1  R.  8.,  640, 
641;  2d  dl..  sees.  1,  3.  Looking  to  our  statute, 
the  man  who  merely  gives  to  a  beggar,  with- 
out ordering  him  instantly  to  be  taken  into 
custody  and  carried  before  a  justice  of  the 
peace,  as  he  may  do.  Id.,  sec.  2,  would  seem  to 
be  a  moral  participant  in  the  crime  of  vagran 
cy.  It  would  sound  somewhat  extravagant, 
were  we  to  apply  a  law  severely  penal  to  the 
protection  of  such  an  act. 

On  the  whole,  we  all  feel  quite  clear  that  this 
indictment  i-  not  sustainable.  We  all  agree  that 
tin-  pretense,  bad  it  been  exercised  in  a  matter 
of  trade  or  credit,  would  have  fallen  within  the 
statute;  but  we  cannot  bring  ourselves  to  hold 
that  thin  or  any  pretense  resorted  to  merely  to 
••n  force  a  beggar's  request,  is  cognizable  by 
tin-  crimin.-il  hiw.  The  Section*  are  advised  to 
difcharge  the  defendant. 

Disapproved -44  Am.  Rep..  206  (86  Ind.,  208). 
Cited  In  --4»i  \.  V.17'1.  t  Iliirb.,  156;  32  Ind.,Mj  » 
Am.  itep.,  728(41  Wig., 283). 
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Where  the  goods  of  a  tenant  of  demised  premises 
are  sold  by  virtue  of  an  execution,  a  reasonable 
time  to  remove  them  is  given  to  the  purchaser ;  but 
there  must  be  no  unnecessary  delay  in  the  removal, 
or  they  will  be  subject  to  a  distress  for  rent. 

Where  there  is  no  dispute  as  to  the  facts,  it  is  for 
the  court,  and  not  the  jury,  to  say  what  shall  be 
deemed  a  reasonable  time ;  in  this  case  it  was  held, 
that  a  delay  In  removing  goods,  purchased  in  the 
afternoon  of  Saturday,  until  the  morning  of  the 
following  Tuesday,  without  any  cause  assigned,  was 
unnecessary  and  unreasonable,  and  that  a  landlord 
was  justified  in  taking  them  on  a  distress  warrant 
in  payment  of  rent;  and  it  was  further  held,  that 
the  non-delivery  by  the  sheriff,  of  the  bill  of  parcels 
was  not  a  sufficient  excuse  for  the  omission  to  re- 
move the  goods,  especially  as  no  objection  to  the 
removal  was  made  by  the  sheriff. 

It  seems  that  goods'of  a  stranger  on  demised  prem- 
ises without  his  fault,  though  prima  facie,  distrain- 
able.  may  be  reclaimed  and  relieved  from  a  distress 
for  rent ;  but  there  must  not  be  any  voluntary  de- 
lay or  intermission  in  their  removal  from  the  de- 
mised premises.  Even  a  sheriff,  it  seems,  would  not 
be  allowed  to  claim  that  goods,  levied  upon  and 
left  on  the  demised  premises,  were  so  far  in  custodia 
tetrwas  to  prevent  a  distress. 

Citations— 2  Brod.  &  B.,  362 ;  1  Maule  &  S.,  711 ; 
Bradby,  Dist.,  84. 

HPHIS  was  an  action  of  trespass  de  bonis  a«- 
JL  portatis,  tried  at  the  St.  Lawrence  Circuit 
in  Feb.,  1834,  before  the  Hon.  Esek  Cowen, 
then  one  of  the  Circuit  Judges. 

*The  goods  in  question  were  pur-  [*355 
chased  by  the  plaintiff  at  a  sheriff's  sale  of  the 
property  of  one  Wheelock,  by  virtue  of  an  ex- 
ecution in  his  favor,  in  the  afternoon  of  Sat- 
urday, July  14,  1832;  they  were  in  the  dwell- 
ing-house occupied  by  Wheelock,  and  re- 
mained there  until  Tuesday  morning  July  17, 
when  they  were  taken  by  the  defendants  under 
a  distress  warrant  for  rent.  The  plaintiff  re- 
sided at  Ogdensburg,  a  distance  of  20  miles 
from  Canton,  the  place  of  sale  under  the  exe- 
cution; after  the  sale,  being  about  to  return 
home,  he  asked  the  sheriff  for  a  bill  of  the 
goods  purchased  by  him;  who  told  him  he 
would  make  it  out,  but  could  not  do  so  before 
midnight.  The  only  issue  presented  by  the 
pleadings  was,  whether  a  reasonable  time  had 
elapsed  for  the  removal  of  the  goods  before  the 
distress.  The  goods  might  have  been  conven- 
iently removed  on  Saturday  afternoon,  and  at 
11  trifling  expense.  The  judge  ruled  that  the 
goods  could  be  distrained  only  on  the  ground 
that  they  had  been  suffered  to  remain  on  the 
demised  premises  an  unnecessary  and  unrea- 
sonable time  after  the  sheriff's  sale;  that'  the 
question  of  reasonable  time  was,  in  this  case, 
a  question  of  law  for  him.  and  not  for  the  jury 
to  determine;  that  in  his  opinion  the  plaintiff 
had  suffered  the  goods  to  remain  on  the  de- 
mised premises  an  unreasonable  time  after  the 
sale,  in  consequence  of  which  they  had  become 
liable  to  the  distress;  that  the  omission  of  the 
sheriff  to  furnish  a  bill  of  the  articles  did  not 
help  the  plaintiff,  who,  if  he  could  not  obtain 
the  bill,  should  notwithstanding  have  removed 
the  goods;  and  the  jury,  under  the  direction  of 
the  judge,  found  a  verdict  for  the  defendants. 
The  plaintiff  applied  to  the  circuit  judge  fora 
new  trial,  which  was  refused  by  him, and  upon 
which  occasion  he  delivered  the  following 
opinion. 

"Clearly,  the  moment  these  goods  were 
struck  off.  they  became  Gilbert's  property, 
passed  out  of  the  custody  of  the  law,  and  un- 
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less  removed  presently,  they  stand  in  the  or- 
dinary light  of  the  goods  of  a  stranger  remain- 
ing on  the  demised  premises,  and  liable  to  dis- 
tress. This  was  agreed  in  Peacock  v.  Purvis,  2 
Brod.  &  B.,  862.  Dallas,  Ch.  J.,  said  they  re- 
main in  custodia  legis  till  the  sheriff  can  deliver 
:J5«*J  *them,  so  as  to  give  effect  to  the  judg- 
ment. That  might  be  and  was  done  in  this 
case.  No  point  was  made  against  it  on  the  trial. 
The  pleadings  admit  the  sale,  by  taking  issue 
on  time.  A  bill  was  not  necessary.  Movable 
goods  were  sold  and  paid  for  by  the  vendee. 
The  whole  having  passed  to  him,  he  was  the 
general  property-man,  and  might  maintain 
trespass  or  trover.  If  not,  why  does  he  now 
bring  replevin?  This  presupposes  the  property 
in  him,  not  in  the  sheriff;  who,  if  still  retain- 
ing the  legal  custody,  should  bring  the  action. 
If  there  be  any  custodia,  it  is  of  the  plaintiff's 
property,  as  in  Peacock  v.  Purvis.  The  point 
made  there  was,  that  the  goods  were  not  re- 
movable.being  a  growing  crop;  but  these  goods 
were  immediately  removable,  though  they 
were,  I  admit,  necessarily  and  in  despite  of 
the  plaintiff,  upon  the  premises  at  the  point  of 
time  when  the  sale  took  place,  just  as  if  his 
cattle  had  escaped  and  got  upon  the  same  prem- 
ises. In  the  latter  case,  though  the  cattle  would 
be  prima  facie  distrainable,  yet  they  might  be 
reclaimed.  How?  By  keeping  his  eye  upon 
them  and  making  fresh  suit.  "But  if  he  per- 
mit the  beasts  to  icinain  there  by  any  space  of 
time,  though  they  had  not  been  levant  and 
coucbant,  the  lessor  might  have  distrained." 
Reynolds  v.  Oakley,  Brownl.,  179;  Hob.,  265, 
8.  C.,  partly  stated.  Was  here  fresh  suit?  On 
the  contrary,  the  plaintiff  permits  the  goods  to 
remain,  withdrawing  all  care  about  them,  not 
leaving  even  an  agent  to  take  charge  of  their 
removal  for  some  days.  He  goes  home,  and 
leaves  them  on  the  demised  premises.  In  Rey- 
nolds v.  Oakley,  the  plea  was  that  the  defend- 
ant distrained  the  plaintiff's  cattle,  which  had 
escaped  from  his  close  on  to  the  demised  prem- 
ises, before  he  could  drive  them  out;  and  the 
plea  was  held  good,  because  there  was  no  neg- 
lect. I  understand  the  amount  of  that  case  to 
be,  that  where  a  stranger's  goods  are,  without 
his  fault,  on  the  demised  premises,  if  he  mean 
to  protect  them  from  distress,  he  must  follow 
up  the  purpose  of  their  removal,  without  vol- 
untary intermission.  In  Eaton  v.  Southby, 
Willes,  131,  the  plea  averred  that  the  goods 
(being  corn  just  cut)  were  not  fit  to  be  carried 
away  in  a  course  of  husbandry,  when  they 
were  distrained.  That  was  the  case  of  corn 
sold  in  execution  and  afterwards  distrained. 
357*]  *The  court  there  mention  it  as  proper 
to  inquire,  not  only  how  long  the  corn  lay,  but 
what  weather  it  was;  Willes,  134,  135;  but  1 
do  not  understand  any  of  the  cases  as  intimat- 
ing that  a  party  may  indulge  in  voluntary  de- 
lay, and  then  claim  that  he  keeps  himself  in 
proper  time.  A  sheriff  himself,  after  levy  and 
before  sale,  abandoning  goods  in  this  way, 
could  hardly  be  allowed  to  claim  that  they 
were  so  far  in  custodia  legis  as  to  prevent  a  dis- 
tress. Blades  v.  Arundale,  1  Maule  &  8.,  711. 
"I  confess,  then,  that  I  saw  nothing  in  this 
case  to  leave  to  the  jury  on  the  issue  of  reason- 
able time.  I  agree  that  they  must  judge  of 
this  under  some  circumstances :  such,  for  in- 
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stance,  as  would  make  the  question  doubtful, 
as  in  the  case  put  in  Willes,  of  the  time  the 
corn  had  lain  ;  or  it  may  be  a  question  of  law, 
like  Metcalf  v.  Hall  and  Appleton  v.  Sweetapple, 
cited  Willes,  135,  n.  ay  or  a  mixed  question, 
like  Tindall  v.  Brown,  1  T.  R.,  168  ;  or  Bell  v. 
Wardell,  Willes,  202  ;  but  where  the  facts  are 
plainly  proved,  and  there  can  be  no  dispute 
upon  them,  I  am  certainly  not  to  tell  the  jury 
to  try  such  facts.  Here  is  plainly  a  voluntary 
permission  that  the  goods  should  remain.  Ought 
I  gravely  to  put  it  to  the  jury,  whether  this 
plaintiff  was  hindered  from  taking  away  these 
goods,  removing  them  a  few  rods,  for  some 
cause  they  might  guess  out,  or  for  want  of  the 
sheriff's  bill  ?  Would  the  sheriff  have  objected  ? 
No;  that  does  not  appear.  Indeed, as  the  goods 
were  properly  pointed  out  and  knocked  off,no 
one  can  doubt  that  they  might  have  been  hand- 
ed to  a  third  person,  and  conveyed  forthwith 
off  the  premises  to  some  other  place,  as  fast  as 
they  were  sold.  The,  want  of  a  bill  is,  evident- 
ly, very  much  of  an  after-thought.  This  case 
seems  to  me  to  come  fully  up  to  Bk.  v.  Brod- 
erick,  10  Wend.,  304,  and  cases  cited  ;  where 
the  circumstances  being  undisputed,  they  re- 
sult in  a  mere  question  of  law.  Viewing  the 
case  as  I  did,  I  could  only  tell  the  jury:  'Here 
is  no  semblance  of  excuse  for  such  delay,  and 
the  right  of  distraining  attached.'  There  was 
no  question  of  fact  for  them  to  try.  New  trial 
denied." 

*The  plaintiff  appealed  from  the  de-  [*358 
cision  of  the  circuit  judge,  and  applied  to  this 
court  for  a  new  trial.  The  cause  was  argued 
here  by, 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  A.  Taber,  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  plaintiff 
permitted  the  goods  purchased  at  the  sheriff's 
sale  to  remain  an  unnecessary  or  unreasonable 
time  upon  the  premises  of  the  defendant  in  the 
execution,  so  as  to  subject  them  to  the  pay- 
ment of  the  rent  for  the  satisfaction  of  which 
they  were  seized  by  virtue  of  the  distress-war- 
rant. The  goods  consisted  of  household  fur- 
niture,which  could  readily  have  been  removed, 
and  no  reason  or  excuse  for  the  delay  was  of- 
fered on  the  part  of  the  plaintiff.  It  was  not 
necessary  that  he  should  have  delayed  the  re- 
moval until  a  formal  bill  of  sale  was  delivered 
to  him  by  the  sheriff  ;  and  it  does  not  appear 
that  an  objection  was  made  to  the  removal  on 
that  ground.  Goods  levied  upon  by  execution 
are  considered  in  custodia  legis  until  the  proper 
time  for  the  sale,  and  a  reasonable  time  after 
the  sale  for  the  purchaser  to  remove  them. 
Peacock  v  Purvis,  2  Brod.  &  B.,  362  ;  1  Maule 
&  S.,  711  ;  Bradby,  Dist.,  84.  What  is  a  rea- 
sonable time  is  a  question  of  law,  when  there 
is  no  dispute  about  the  facts.  There  is  none 
here,  and  I  cannot  say  that  the  judge  erred  in 
the  opinion  expressed  at  the  trial.  It  is  appar- 
ent from  the  evidence  that  the  removal  of  the 
goods  could  have  been  effected  in  a  few  hours; 
the  whole  of  Monday  was  clearly  a  sufficient 
length  of  time  for  that  purpose. 

New  trial  denied. 
Cited  In— 17  Hun,  32 ;  29  Hun,  533. 
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359*1  *THE  NEW  YORK  BOWERY  FIRE 
INSURANCE  COMPANY 

v. 

THE  NEW  YORK  FIRE  INSURANCE 
COMPANY  OF  THE  CITY  OF  NEW 
YORK. 

Insurance — Re-insurance,  a  Valid  Contract — The 
Rink  gives  Insurer  an  Inturable  Interest — Pol- 
icy— Notice  and  Preliminary  Proofs — Commu- 
nications as  to  the  Character  of  the  Party  As- 
sured. 

Re-Insurance  In  this  State  Is  a  valid  contract  as 
well  in  cases  of  fire  as  marine  policies. 

The  risk  assumed  by  the  first  assurers  gives  them 
such  an  insurable  interest  as  renders  the  re-assur- 
ance a  valid  contract. 

Under  the  general  powers  conferred  to  make  con- 
tracts of  insurance,  and  all  kinds  of  insurance,  an 
insurancec  ompany  is  authorized  to  make  re-insur- 
ance, which  operates  not  upon  the  risk,  but  upon 
the  property  covered  by  the  original  policy. 

Where,  in  a  contract  of  re-insurance,  a  policy  in 
the  ordinary  form  is  used,  except  that  the  word  "re- 
insured"is  employed  instead  of  that  of  insure.the  re- 
quirements of  the  contract  that  the  parties  assured 
snail  give  notice.render  an  account  signed  with  their 
own  hands  and  verified  by  their  oath,  and  procure  a 
certificate  of  a  magistrate  as  to  their  character,  cir- 
cumstances and  loss,  are  complied  with  in  contem-  j 
plation  of  law,  if  the  party  originally  assured  gives 
notice,  renders  an  account  and  produces  a  certificate 
to  his  immediate  assurers,  and  they  forthwith  trans- 
mit such  notice  and  preliminary  proofs  to  the  under- 
writers of  the  policy  of  re-insurance. 

An  underwriter  obtaining  a  policy  of  re-insurance, 
is  bound  to  communicate  such  information  as  he 
possesses  in  reference  to  the  character  of  the  party 
assured ;  and  if  he  omit  to  do  so,  whether  from  mis- 
apprehension of  the  probable  effect  of  such  com- 
munication when  made,  or  from  design,  and  the  in- 
formation be  material  to  the  risk,  or  to  the  amount 
of  premium  to  be  charged,  the  policy  of  re-insur- 
ance will  be  void. 

Citations— 19  Geo.  II.,  ch.  37,  sec.  4 ;  1  Marsh.  Ins., 
143, 467.  471, 473,  n.:  1  Beame's  Lex  Merca,  467;  3  Cai., 
I'M ;  2  Mass.,  176 :  Laws  of  1833,  206.  sec.  6 ;  Laws  of 
18*2,  292.  sec.  6;  Phil.  Ins..  56.  80,  93,  95;  Doug.,  306,  »; 
3  Burr..  1909 ;  4  Bro.  P.  C..  482. 

ERROR  from  the  N.  Y.  C.  P.  This  was  an 
action  against  the  Bowery  Ins.  Co.,  on  a 
policy  of  re-insurance.  Feb.  8,  1834,  the  N.  Y. 
Fire  Ins.  Co.  of  the  City  of  N.  Y.  entered  into 
a  policy  to  insure  for  one  year,  one  Joseph 
Mortimer,  against  loss  or  damage  by  lire  upon 
his  stock  of  dry  goods  and  ready  made  cloth- 
ing, in  a  store  occupied  by  him,  to  the  amount 
of  $3,000,  and  upon  his  household  furniture 
to  the  amount  of  $500.  Feb.  11,  1884,  the  as- 
surers applied  to  the  Bowery  Co.  for  re-insur- 
ance on  the  dry  goods  and  clothing,  and  two 
days  after  such  application  the  Bowery  Co.  en- 
tered into  a  policy  whereby  they  agreed  to  re-in- 
sure the  other  Co.  against  loss  or  damage  by  fire, 
:{<{<)*]  to  the  amount  of  $8.000  *on  the  stock  of 
dry  goods  and  ready  made  clothing,  the  property 
•seph  Mortimer,  contained  in,  etc.  (dcscrib- 
in'.'  the  building  the  same  as  in  the  policy  exe- 
cuted to  Mortimer).  The  policy  was  in  the 
usual  form  of  instruments  of  this  kind,  except 
that  for  the  word  "insure. "near  the  commence- 
ment of  it,  was  substituted  the  word  "re-In- 
sure ;"  the  loss  to  be  paid  within  60  days  after 
dm-  notice  and  proof  thereof  made  by  the  as- 
sured in  conformity  to  the  conditions  annexed 
ID  tin;  policy  ;  the  policy  to  be  void  in  case  the 
•mured  had  already  any  other  insurance  against 
flre  on  the  property  not  notified  ;  the  policy 
was  made  and  accepted  in  reference  to  the 
tcnns  and  conditions  annexed  thereto  .  one  of 
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which  was  that  notice  of  all  previous  insur- 
ances should  be  given  by  the  persons  sustaining 
loss  or  damage,  and  another  that  notice  of  loss 
or  damage  by  fire  should  be  forthwith  given, 
and  also,  as  soon  after  loss  and  damage  as  pos- 
sible, an  account  of  such  loss,  signed  by  such 
persons  with  their  own  hands,  accompanied 
with  their  oath  or  affirmation,  declaring,  etc.. 
and  that  they  should  produce  the  certificate  of 
a  magistrate  or  notary  public,  that  he  had  ex- 
amined the  circumstances  attending  the  fire, 
that  he  was  acquainted  with  the  character  and 
circumstances  of  the  assured  or  claimants,  and 
that  he  verily  believed  that  they  had  by  mis- 
fortune and  without  fraud  or  evil  practice,sus- 
tained  loss,  etc.,  and  that  until  such  proofs, 
etc. ,  were  produced,  the  loss  should  not  be  pay- 
able. The  policy  executed  by  the  N.  Y.  Co. 
contained  a  memorandum  in  the  body  thereof, 
that  $3,000  had  been  insured  by  the  City  Fire 
Ins.  Co.,  but  no  reference  to  such  insurance 
was  made  in  the  policy  executed  by  the  Bow- 
ery Co.,  nor  was  the  fact  mentioned  previous 
to  oral  the  time  of  the  execution  of  the  policy, 
nor  did  it  appear  that  the  first  policy  was  ex- 
hibited to  the  officers  of  the  Bowery  Co.  at  the 
execution  of  their  policy.  The  goods  and  cloth- 
ing insured  were  destroyed  by  fire  July  14, 
1834,  and  the  loss  of  Mortimer  amounted  to 
upwards  of  $6,000.  Mortimer  forthwith  gave 
notice  and  furnished  the  necessary  preliminary 
proofs  to  enable  him  to  assert  his  claim  against 
the  N.  Y.  Co.,  and  at  the  expiration  of  60 days 
commenced  *his  suit,  and  recovered  [*36 1 
the  whole  amount  insured.  The  Co.  paid  the 
recovery  and  brought  their  action  against  the 
Bowery  Co.,  on  the  policy  of  re-insurance.  On 
the  trial  of  that  action  the  plaintiffs  proved  that 
on  receiving  notice  from  Mortimer  of  his  loss, 
they  immediately  transmitted  the  same  to  the 
defendants,  as  they  did  also  the  preliminary 
proofs  furnished  by  Mortimer  ;  and  that  they 
also  gave  notice  to  the  defendants  of  the  suit 
commenced  by  Mortimer,  and  required  them  to 
defend  the  same, which  they  omitted  todo.  Aft- 
er which  proof  and  giving  evidence  of  the  exe- 
cution of  the  policy,  the  loss,  etc.,  the  plaintiffs 
rested.  The  counsel  for  the  defendants  there- 
upon objected  to  a  recovery,  on  the  following 
grounds:  1.  That  the  preliminary  proofs  were 
insufficient ;  that  the  plaintiffs  were  bound  to 
make  the  affidavits  required  by  the  conditions, 
and  furnish  their  own  preliminary  proofs  ;  2. 
That  there  was  other  insurance  on  the  property 
of  which  notice  had  not  been  given  ;  8.  That 
neither  Co.  had  authority  to  enter  into  a  con- 
tract of  re-insurance  ;  4.  That  re  insurance  in 
cases  of  this  kind  is  against  public  policy  and, 
therefore,  void  ;  5.  That  the  instrument  de- 
clared on  being  in  the  form  of  an  ordinary 
fire  policy,  was  not  applicable  to  a  case  of  re- 
insurance, and  that,  therefore.a  recovery  could 
not  be  had  upon  it ;  and  6.  That  the  plaintiffs 
had  not  an  insurable  interest  in  the  premises. 
Recorder  Riker,  who  presided  at  the  trial  in 
the  C.  P.,  overruled  all  the  objections,  and  the 
defendants  excopted.  The  defendants  then 
proved  that  after  the  plaintiffs  had  entered  into 
the  policy  of  insurance  with  Mortimer, and  pre 
vious  to  the  application  for  re  insurance,  the 
secretary  of  the  plaintiffs  was  informed  by  the 
secretary  of  the  Jefferson  Ins.  Co.  that  the 
character  of  Mortimer  was  bad  ;  that  he  hnd 
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been  insured  and  twice  burnt  out ;  that  there 
had  been  difficulties  in  respect  to  his  losses  ; 
that  he  was  in  bad  repute  with  insurance  of- 
fices, and  that  he.  the  informant,  if  applied  to 
would  not  insure  him  ;  and  that  the  informa- 
tion as  to  the  character  of  Mortimer,  thus 
obtained, was  not  communicated  to  the  defend- 
ants at  the  time  of  the  application  for  re  insur- 
ance. The  recorder  charged  the  jury  that  the 
8(12*]  only  'question  for  them  to  pass  upon 
was.  whether  the  information  communicated 
by  the  secretary  of  the  Jefferson  Co.  to  the  sec- 
retary of  the  plaintiffs, previous  to  the  re-insur- 
ance by  the  defendants,  was  material  to  have 
been  communicated  to  the  defendants  ;  that  if 
they  should  find  that  the  secretary  of  the  plaint- 
iffs had  intentionally  withheld  information 
which  it  was  material  to  communicate,  then 
the  plaintiffs  were  not  entitled  to  recover  ;  but 
if  they  should  find  that  the  information  was 
not  so  withheld,  then  the  plaintiffs  were  enti- 
tled to  recover.  The  defendants  excepted,  the 
jury  found  a  verdict  for  the  plaintiffs.on  which 
judgment  was  rendered.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  D.  Selden,  for  plaintiffs  in  error. 

Mr.  J.  Anthon,  for  defendants  in  error. 

By  the  Court,  Bronson,  J.  Re-insurance  is 
a  valid  contract  at  the  common  law.  It  is  for- 
bidden in  England,  except  where  the  insurer 
shall  be  insolvent,  become  bankrupt,  or  die,  by 
the  Statute  19  Geo.  II.,  ch.  37,  sec.  4.  But  it  is 
in  use  in  most  of  the  other  maritime  States  of 
Europe,  1  Marsh.,  Ins.,  143;  1  Beames,  Lex 
Merca.,  467,  and  has  been  sanctioned  in  this 
State  and  in  Mass.  Haatie  v.  Depeyster,  3  Cai., 
190  ;  Merry  v.  Prince,  2  Mass.,  176.  It  is  true 
that  these  cases  arose  on  marine  policies,  but 
there  is  no  difference  in  principle,  so  far  as 
this  question  is  concerned,  between  re  assur- 
ance against  loss  by  fire  or  by  the  perils  of  the 
sea.  An  underwriter  may  wish  to  change  his 
business,  or  he  may  have  taken  a  greater  risk 
on  a  particular  subject,  or  in  the  same  imme- 
diate neighborhood,  than  he  is  willing  to  en- 
counter. In  these,  as  well  as  in  other  cases  that 
might  be  suggested,  there  is  no  principle  of 
public  policy  which  forbids  him  to  seek  an  in- 
demnity by  means  of  a  re-insurance,  either  in 
whole  or  in  part,  on  the  same  risk.  Should  this 
contract  be  perverted  to  improper  purposes,  as 
is  said  to  have  been  the  case  in  England,  the 
Legislature  may  interfere  in  this  country  as  it 
has  in  that,  and  prescrilre  the  cases  in  which 
re-insurance  shall  not  be  permitted. 
363*]  'Although  the  plaintiffs  had  no  prop- 
erty in  the  subject  mentioned  in  the  original 
policy,  the  risk  which  they  had  assumed  in  re- 
lation to  the  subject  was  an  insurable  interest. 
Phil.  Ins.,  56.  Reassurance  is  not  a  wager, 
but  a  contract  of  indemnity. 

The  objection  taken  on  the  trial  to  the  form 
of  the  policy,  contains  no  legal  proposition. 

It  is  objected  that  these  Companies  had  no 
authority  under  their  charters  of  incorporation 
to  enter  into  the  contract  of  re-assurance.  By 
the  6th  section  of  the  Act  incorporating  the 
plaintiffs,  L.  of  1832,  p.  292,  they  have  power 
"  to  make  contracts  of  insurance  against  loss 
by  fire  of  any  houses  or  buildings  whatsoever, 
and  of  any  goods,  chattels  or  personal  estate 
whatsoever."  By  the  6th  section  of  the  Act  in- 
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corporating  the  Bowery  Co.,  L.  of  1883,  p. 
296,  they  have  power  "  to  make  all  kinds  of 
insurance  against  losses  by  fire,  of  any  houses 
and  buildings  whatsoever  ;  and  also  upon  all 
goods,  wares  and  merchandise  whatsoever." 
Re-assurance  is  but  a  modification  of  the  con- 
tract of  insurance,  and  is,  I  think,  clearly  in- 
cluded in  the  power  of  the  plaintiffs  "  to  make 
contracts  of  insurance,"  and  of  the  defendants 
"to  make  all  kinds  of  insurance"  against 
losses  by  fire.  A  more  serious  question  is  pre- 
sented in  relation  to  the  subject-matter  of  the 
contract.  If  this  can  be  regarded  in  no  other 
light  than  the  insurance  of  an  ideal  thing  (the 
risk  which  the  plaintiffs  had  assumed),  it 
would  be  impossible  to  say  that  it  falls  within 
the  powers  of  the  Bowery  Co.  It  is  neither 
houses,  buildings,  goods,  wares  nor  merchan- 
dise, which  are  the  only  subjects  which  the 
Co.  is  authorized  to  insure.  But  this,  like  the 
primitive  contract,  was  an  insurance  of  the 
goods  of  Mortimer.  The  persons  insured  in  the 
two  policies,  as  well  as  their  interest  in  the 
subject,  were  different  ;  but  the  subject  itself 
was  the  same  in  both.  The  power  of  the  par- 
ties to  make  such  a  contract  cannot  be  ques- 
tioned. 

The  next  question  which  I  shall  consider, 
relates  to  the  preliminary  proofs.  No  objection 
was  taken  to  the  sufficiency  of  the  proofs,  as 
between  Mortimer  and  the  plaintiffs  ;  but  it 
was  insisted  that  the  papers  furnished  by  Mor- 
timer *did  not  amount  to  a  compliance  [*364 
with  the  contract  between  the  parties  to  this 
action.  The  ninth  condition  annexed  to  the 
policy  provides,  that  "Persons  sustaining  loss 
or  damage  by  fire,  shall  forthwith  give  notice 
thereof,  etc.,  and  as  soon  after  as  possible,  they 
shall  deliver  as  particular  an  account  of  their 
loss  and  damage  as  the  nature  of  the  case  will 
admit,  etc  ;  and  they  shall  accompany  the  same 
with  their  oath,  etc."  In  some  respects,  there 
has  been  a  literal  compliance  with  this  condi- 
tion. The  "  persons  sustaining  loss,"  so  far  as 
this  policy  is  concerned,  are  the  plaintiffs  ; 
they  were  insured  against  the  perils  of  their 
contract,  and  the  loss  or  damage  which  they 
have  sustained,  is  the  amount  of  their  liability 
to  Mortimer.  The  plaintiffs  gave  immediate 
notice  to  the  defendants  of  all  the  proceedings 
of  Mortimer,  including  notice  of  the  judgment 
which  he  recovered  on  the  original  policy,  and 
the  fact  that  the  plaintiffs  had  paid  the  money. 
This  was,  in  the  words  of  the  condition,  "  as 
particular  an  account  of  their  loss  and  damage 
as  the  nature  of  the  case  would  admit."  Butit 
was  not  accompanied  by  "their  oath;"  and 
this  is  the  ground  on  which  the  defendants 
rest  their  objection.  The  contract  should  re- 
ceive a  reasonable  interpretation  ;  such  an  one 
as  will  carry  into  effect  the  intent  of  the  par- 
ties, so  far  as  it  can  be  collected  from  an  at- 
tentive consideration  of  the  whole  instrument. 
It  was,  I  think,  the  oath  of  Mortimer,  not  the 
plaintiffs,  which  the  parties  contemplated. 
The  oath  was  to  show,  "whether  any  and 
what  other  insurances  have  been  made  on  the 
same  property  ;  what  was  the  whole  value  of 
the  subject  insured  ;  in  what  general  manner 
(as  to  trade,  manufacturing,  merchandise,  or 
otherwise),  the  building  insured  or  containing 
the  subject  insured,  and  the  several  parts 
thereof  were  occupied  at  the  time  of  the  loss 
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and  who  were  the  occupants  of  such  building, 
and  when  and  how  the  tire  originated,  so  far 
as  they  know  or  believe."  These  were  facts 
resting  peculiarly  in  the  knowledge  of  the 
owner  of  the  property — the  person  originally 
insured — and  it  was  his  oath  which  the  de- 
fendants were  interested  to  require.  They  were 
matters  about  which,  from  the  nature  of  the 
case,  the  plaintiffs  could  not  be  supposed  to 
3(J5*]  *have  any  particular  knowledge.  The 
only  reasonable  interpretation  of  the  contract 
is  that  which  requires  this  oath  to  be  made  by 
Mortimer,  the  person  who  owned  and  had  the 
custody  of  the  goods  at  the  time  of  the  fire, 
and  who  alone  knew  the  facts  which  were  re- 
quired to  be  stated  in  the  affidavit.  It  was  his 
oath  that  the  assurers  wanted,  to  guard  against 
imposition  and  fraud.  The  same  remark  is  ap- 
plicable to  the  certificate  of  a  notary,  stating, 
among  other  things,  that  "he  is  acquainted 
with  the  character  and  circumstances  of  the 
insured  or  claimant,  and  that  he  verily  believes 
that  he,  she  or  they,  have,  by  misfortune,  and 
without  fraud  or  evil  practice,  sustained  loss 
and  damage  on  the  subject  insured  "  to  a  cer- 
tain amount.  A  certificate  concerning  the  char- 
acter and  circumstances  of  the  re-assured,  and 
that  there  had  been  no  fraud  or  evil  practice  on 
their  part,  would  have  been  an  idle  and  un- 
meaning ceremony.  To  hold  that  this  was  what 
the  parties  intended,  would  be  following  the 
letter,  while  we  lost  sight  of  the  spirit  and 
snbstance  of  the  compact. 

No  doubt  seems  to  have  been  entertained  by 
the  judge,  that  the  testimony  of  Thome,  the 
secretary  of  the  Jefferson  Ins.  Co.,  gave  rise  to 
a  question  of  some  kind,  for  the  consideration 
of  the  jury.  The  facts  stated  by  him  to  Mer- 
chant, the  secretary  of  the  plaintiffs,  were  cal- 
culated to  make  a  strong  impression  on  the 
mind  of  an  underwriter  for  Mortimer  ;  and  if 
they  had  been  communicated  to  the  defendants 
at  the  time  of  the  application  for  the  re-assur- 
ance, it  can  hardly  be  doubted  that  they  would 
either  have  demanded  a  greater  premium,  or 
declined  the  risk  altogether.  If  neither  of  these 
courses  had  been  adopted,  they  would  at  least 
have  taken  time  to  make  inquiries  concerning 
the  character  of  Mortimer.  It  is  true  that 
Thome  did  not,  with  absolute  certainty,  iden- 
tify the  Mortimer  of  whom  he  spoke,  with  the 
one  insured  by  the  plaintiffs  ;  but  there  re- 
mained little  more  than  a  mere  possibility  that 
tin-re  were  two  persons  of  that  name,  answer- 
ing to  the  same  description.  The  witness  gave 
not  only  his  surname,  but  his  occupation, 
which  was  not  of  a  kind  likely  to  include  a 
great  number  of  individuals.  This  was  not  all. 
366*]  lie  gave  the  *place  of  his  residence, 
and  the  street  in  which  he  carried  on  business. 
No  doubt  seems  to  have  been  entertained  by 
Merchant,  that  the  person  insured  by  his  Co. 
waa  identical  with  the  person  of  whom  Thome 
spoke,  and  none  could  well  have  been  enter- 
tained by  anyone.  But  if  there  was  any  un. 
certainty  about  the  person,  the  value  of  the 
evidence  waa  to  be  estimated  by  the  jury, 
under  proper  instructions  from  the  court. 

The  information  which  the  plaintiffs  pos- 
sessed, and  which  they  withheld  from  the  de- 
fendants, was.  I  think,  material  to  the  risk.  It  | 
seems  to  have  been  so  regarded  by  the  plaint-  i 
iff«  themselves.     The  policy  to  Mortimer  was  j 
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issued  by  Merchant  Feb.  3,  in  the  absence  of 
the  president  of  his  Co.  When  the  president 
returned  the  next  day,  he  disapproved  of  what 
had  been  done,  and  ordered  a  re-insurance. 
But  nothing  was  done  by  Merchant,  the  secre- 
tary, because,  as  he  says,  he  thought  it  a  good 
risk,  and  hoped  to  remove  the  president's  ob- 
jections. He  adds,  he  thought  he  had  nearly 
quieted  the  fears  of  the  president, and  persuad- 
ed him  to  keep  the  risk.  That  he  was  right  in 
this  supposition,  is  rendered  highly  probable, 
from  the  fact,  that  although  the  president  ex- 
pressed his  disapprobation  and  ordered  re-as- 
surance Feb.  4.  nothing  was  done  until  the 
llth,  and  after  the  conversation  with  Thorue. 
After  learning  the  character  of  Mortimer,  no 
time  was  lost  in  applying  for  re-assurance.  If 
the  concealment  of  this  information  had, under 
proper  instructions, been  submitted  to  the  jury 
as  a  question  of  actual  fraud  on  the  part  of  the 
plaintiffs,  it  is  impossible  to  say  that  their  ver- 
dict would  not  have  been  in  favor  of  the  de- 
fendants. But  if  the  facts  concerning  Morti- 
mer's character  were  material  to  the  risk,  it  is 
enough  that  they  were  withheld  by  the  plaint- 
iffs on  applying  for  re-assurance. 

The  general  doctrine  on  this  subject,  is  not 
denied;  but  it  is  said  that  the  character  of  Mor- 
timer was  not  a  fact  material  to  the  risk  ;  that 
the  person  applying  for  insurance  is  not  bound 
to  say  anything  about  his  own  character.  The 
last  branch  of  the  remark  is  undoubtedly  true. 
Had  Mortimer  applied  to  the  defendants  for 
insurance,  he  was  not  *bound,  nor  [*367 
could  it  be  expected,  that  he  should  speak  evil 
of  himself.  Good  manners  on  the  part  of  the 
underwriter.and  self  respect  on  the  part  of  the 
applicant,  would  forbid  a  conversation  on  the 
subject  of  character.  If  the  underwriter  wished 
information  on  that  point,  he  would  naturally 
seek  it  from  some  other  source.  But  this  case 
presents,  I  think,  a  different  question.  There 
was  no  law  of  social  intercourse  forbidding  the 
plaintiffs  to  speak  of  the  character  of  a  third 
person;  especially  in  a  matter  of  business,  where 
character  became  an  important  inquiry.  But 
it  is  said  that  Merchant  might  have  subjected 
himself  to  an  action  of  slander,  if  he  had  re- 
peated the  words  of  Thorne.and  it  should  turn 
out  that  they  were  untrue.  I  do  not  so  under- 
stand the  law.  When  a  man, without  any  intent 
to  defame,  repeats,  in  the  legitimate  course  of 
business  and  for  an  honest  purpose,  what  he 
has  heard  of  the  character  of  another,  I  have 
yet  to  learn  that  he  is  liable  to  an  action  if  the 
information  prove  erroneous.  Merchant  had 
no  legal  excuse  for  withholding  the  informa- 
tion derived  from  Thome,  and  I  think  he  was 
bound  to  speak.  The  rule  on  this  subject  is 
very  broad.  "  Every  fact  and  circumstance 
which  can  possibly  influence  the  mind  of  any 
prudent  and  intelligent  insurer.in  determining 
whether  he  will  underwrite  the  policy  at  all, 
or  at  what  premium  he  will  underwrite  it,  is 
material."  1  Marsh.,  407.  He  must  even  give 
doubtful  news  concerning  the  ship,  in  rases  of 
marine  insurance,  however  little  credit  he  may 
give  to  it  himself.  1  Marsh.,  471;  Phil..  93.  95. 

This  question  was  not  properly  submitted  to 
the  jury.  They  were  Instructed,  in  effect,  that 
although  (hey  should  think  the  information 
material,  they  must  still  find  for  the  plaintiffs 
unless  it  was  intentionally  withheld.  There 
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•was  no  ground  for  submitting  such  a  question 
to  the  jury.  It  was  not  raised  by  the  evidence. 
And  besides,  if  the  facts  communicated  by 
Thome  were  material,  it  is  enough  that  they 
were  withheld  by  Merchant  on  applying  for 
re-assurance.  Whether  the  omission  was  the 
result  of  mistake  or  design,  was  not  an  impor 
taut  inquiry.  The  assured  acts  at  his  peril  in 
Withholding  information.  Shirley  v.  Wilkinson, 
8(i8*J  *Doug.,  806,  n.  ;  Kohnev.  In*.  Co.  N. 
A.,  1  Marsh.  Ins.,  473,  n,;  Carter  v.  Boehm,  8 
Burr.,  1909;  Thompson  v.  Buchanan,  4  Bro.  P. 
C.,  4«2;  Phil.  Ins..  80. 

I  think  the  policy  was  void,  on  the  ground 
that  no  notice  was  given  to  the  defendants  of 
the  insurance  of  Mortimer  on  the  same  goods 
by  the  CMty  Ins.  Co.  But  as  it  is  not  now  nee 
essary  to  decide  this  point,  and  my  brethren 
are  not  prepared  to  pass  upon  it,  I  shall  not  as- 
sign the  reasons  for  my  own  opinion.  The 
judgment  is  reversed,  on  the  ground  that  the 
charge  was  erroneous,  and  a  venire  de  now  is 
ordered  in  the  court  below. 

Judgment  reversed. 

Rc-insurance-Validlty  of.  Cited  in-3  Barb.Ch.,68; 
1  Sandf..  147. 

/i-iWi.  itinurable  interest  for  purpose  of  re-insurance. 
CiU-d  in-43  Barb.  589 ;  6  Rob..  321 ;  98  Mass.,  424. 

Dutu  of  re-insured  to  communicate  material  infor- 
mation. Cited  in-5  Hill,  192 ;  40  Am.  Dec..  347. 

Also  cited  in-65  N.  Y.,  348;  5  Blss.,  478. 
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8.  &  M.  ALLEN 

v. 
8UYDAM  &  BO  YD. 

Bill  of  Exchange — Presentment  for  Acceptance — 
When  to  be  Made — Agent  Bound  to  Make, 
Forthwith  —  Failure  to  Present — Liability  of 
Agent — Damages — Mitigation  of. 

A  It  In  n  i»rli  as  between  the  payee  and  the  drawer  of 
a  bill  of  exchange.the  remedy  of  the  former  against 
the  latter  is  not  affected  by  the  omission  to  make 
presentment  for  acceptance  of  a  bill  payable  a  giv- 
en number  of  days  after  date  provided  it  be  made  at 
the  maturity  of  the  bill;  the  same  rule  does  not  pre- 
vail as  between  the  payee  and  a  broker  or  agent 
with  whom  the  bill  is  left  for  collection.  The  agent 
is  bound  to  present  the  bill  for  acceptance  forth- 
with, and  if  not  accepted,  to  give  notice  thereof  to 
his  principal,  and  if  he  neglect  to  do  so,  be  becomes 
responsible  in  damages. 

where  an  agent  had  neglected  to  make  present- 
ment for  17  days,  it  was  held  that  he  was  liable  in 
damages  to  the  full  amount  of  the  bill,  although  it 
appeared  that  the  drawees  had  no  funds,  that  they 
were  directed  by  the  drawer  not  to  accept,  and  that 
the  lateness  of  the  presentment  had  no  influence 
upon  the  non-acceptance;  it  appearing  in  proof  that 
subsequent  to  the  drawing  of  the  bill  in  question, 
other  bills  of  the  same  drawer  bad  been  accepted 
by  the  same  drawees  and  paid  or  secured  to  be 
paid. 

It  seems,  however,  that  facts  and  circumstances 
tending  to  reduce  the  amount  of  recovery,  or  to 
mitigate  darnages,may  properly  be  submitted  to  the 
consideration  of  the  jury. 

Citations— Chit  Bills,  Am.  ed.  of  1836,  40,  299,  300, 
n.  k,  .355,  356,  370-72 ;  Moody  &  M.  520:  3  Barn.  &  C., 
438 ;  5  Dowl. &  1C..  374 :  1  Bell,  320,  n. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  on  the  case 
by  Suydam  &  Boyd  against  S.  &  M.  Allen, for 
negligence  in  omitting,  within  a  reasonable 
time,  to  prevent  a  draft  for  acceptance.  Aug. 
16,  1833,  the  plaintiffs  received  from  one  John 
Eastabrook.at  N.Y.,adraft  for  $616.89,drawn 
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by  him  on  W.  W.  *&  J.  E.  Eastabrook,[*369 
a  mercantile  firm  transacting  business  at  Con- 
cord in  N.  H., dated  July  21,1833,  payabletwo 
months  after  date,  to  the  order  of  the  plaint- 
iffs ;  who,  on  the  same  day  that  they  received 
the  draft,  placed  it  in  the  hands  of  the  defend- 
ants, who  were  to  be  allowed  a  commission  of 
one  per  cent,  for  collection.  Sep.  2,  and  not 
before,  the  defendants  inclosed  the  draft  in  a 
letter  to  the  cashier  of  a  bank  at  Concord, which 
was  received  by  him,  through  the  postoffice, 
on  the  6th  day  of  the  same  mouth.  Oh  the  7th 
he  called  upon  the  drawees,  and  asked  if  they 
were  ready  to  accept,  and  was  told  they  were 
not ;  that  they  did  not  accept  for  the  drawer 
without  instructions,  and  had  not  received  any 
instructions  in  respect  to  this  draft,  but  expect- 
ed to  hear  from  the  drawer  in  a  short  time. 
The  cashier  called  again  Sep.  10,  and  was  then 
told  by  the  drawers  that  they  had  been  instruct- 
ed by  the  drawer  not  to  accept  the  draft,  and 
that  they  accordingly  should  not  accept;  where- 
upon it  was  protested  on  the  same  day  for  non- 
acceptance,  and  returned  to  the  defendants. 
The  draft,  on  its  return,  was  received  Sep.  16, 
by  the  defendants,  who  on  the  same  day  sent 
it  to  the  plaintiffs  and  demanded  the  receipt 
given  by  them  on  receiving  the  note  ;  but  the 
plaintiffs  refused  to  give  up  the  receipt  and 
take  back  the  draft.  Sep.  19  the  defendants  ap- 
plied to  the  plaintiffs  to  know  whether  they 
wished  the  draft  sent  back  to  be  protested  for 
non-payment,  and  were  told  that  they  had  re- 
ceived it  for  collection,  and  if  by  any  want  of 
attention  any  accident  should  occur  to  the  draft, 
they  would  be  held  responsible.  Oct.  9, 1833, 
the"  drawer  died  insolvent.  When  the  draft 
was  drawn,  he  had  funds  in  the  hands  of  the 
drawees,  the  amount  of  which,  however,  was 
not  shown  ;  but  when  it  was  presented  for  ac- 
ceptance he  had  no  funds  in  their  hands.  The 
drawees  testified  that  the  lateness  of  the  day  of 
the  presentment  of  the  draft  for  acceptance, 
made  no  difference  in  regard  to  its  acceptance, 
as  it  was  an  invariable  rule  with  them  not  to 
accept  for  the  drawer  without  previous  advice. 
It  appeared  that  subsequent  to  Aug.  16,  1833, 
drafts  *drawn  by  John  Eastabrook  on  [*37O 
the  same  drawees,  amounting  together  to  the 
sum  of  $2,000,  were  accepted  by  them, and  paid 
or  secured  to  be  paid.  The  presiding  judge- 
charged  the  jury,  that  the  defendants  were 
bound  to  transmit  the  draft  with  all  reasona- 
ble diligence  after  its  receipt,  for  acceptance, 
and  not  having  done  so,  were  guilty  of  negli- 
gence and  liable  to  the  plaintiffs  for  the  amount 
of  damages  they  had  sustained.  That  the  court 
and  jury  having  no  knowledge  of  what  the 
amount  of  the  damage  was,  except  from  the 
proof  of  the  amount  of  the  draft,  the  jury 
would  find  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  draft  and  the  interest  thereon. 
The  jury  found  accordingly.  The  defendants, 
having  excepted  to  the  charge  of  the  judge, 
sued  out  a  writ  of  error. 

Mr.  S.  A.  Foot,  for  plaintiff  in  error. 

Messrs.  D.  Lord,  Jr.,  and  J.  Prescott 
Hall,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  The  drawees  were 
not  in  funds  when  the  bill  was  presented;  they 
would  not  have  accepted  it  without  instructions 
to  that  effect;  and  the  instructions  were  by  let- 
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ter  not  to  accept.  It  was  a  hopeless  bill,  there- 
fore, as  to  the  drawees,  in  every  sense;  and  the 
only  ground  on  which  the  plaintiffs  can  claim 
is  on  the  failure  to  present  for  acceptance  with 
reasonable  diligence,  i.  e.,  immediately,  with  a 
view  to  the  plaintiffs'  remedy  over  against  the 
drawer. 

To  save  the  remedy  by  action  against  the 
drawer,  it  was  enough,  as  between  the  payees 
and  him,  that  the  bill  should  be  presented  for 
acceptance  at  any  time  before  Sep.  25,  which 
was  the  third  day  of  grace.  Chit.,  Bills,  299. 
Am.  ed.  of  1836,  and  cases  cited.  It  was  pro- 
tested for  non-acceptance  as  early  as  Sep,  10, 
and  notice  given  to  the  drawer  and  the  holders, 
with  a  request  that  they  would  discharge  the 
defendants,  or  give  instructions  whether  the 
presentment  should  be  repeated.  They  declined 
to  do  either,  and  indicated  the  intention  of 
holding  the  defendants  to  their  strict  duty. 
Was  that  discharged?  On  the  protest  for  non- 
37  1*]  acceptance,  and  notice  *to  the  drawer, 
the  plaintiffs  might  have  proceeded  immedi- 
ately against  him.  They  were  not  bound  to 
wait  and  demand  payment.  Chit.,  Bills,  370- 
872,  299  and  cases  cited.  Clearly,  nothing  has 
been  lost  by  the  defendants'  laches,  as  against 
the  drawees.  Was  their  duty  discharged  in  re- 
spect to  the  remedy  against  the  drawer?  By  a 
transmission  through  the  next  post,  more  time 
would  have  been  obtained.  The  defendants  re- 
ceived the  bill  Aug.  16,  and  waited  till  Sep.  2 
before  it  was  transmitted;  in  all  17  days.  Yet 
the  bill  was  presented  for  acceptance  even  ear- 
lier than  was  strictly  necessary  to  charge  the 
drawer,  as  between  the  holders  and  him.  This 
step,  although  not  necessary,  imposed  the  duty 
of  giving  immediate  notice  to  the  drawer,  Id. 
855.  356,  and  cases  cited,  which  it  is  not  de- 
nied was  done.  Is  anything  more  necessary  as  a 
matter  of  common  diligence  between  the  agent 
and  the  holder?  No  special  request  is  shown 
that  extraordinary  diligence  should  be  exer- 
cised; no  special  contract  to  exercise  it  has 
been  shown,  and  no  more  than  ordinary  dili- 
gence is  necessary.  Was  the  locking  up  of  the 
bill  for  weeks  a  course  even  of  ordinary  dili- 
gence in  the  agent?  It  is  stated  in  Chit.,  Bills, 
299,  800;  see  Id.  40,  S.  P.,  as  having  been  said 
in  several  books,that  it  is  the  duty  of  one  hold- 
ing a  bill  as  agent,  to  present  it  for  acceptance 
as  soon  as  possible.  Several  reasons  are  given, 
one  of  which  is, that  if  the  affairs  of  the  drawer 
should  be  deranged, an  agent  who  has  neglected 
to  do  that,  might  be  answerable  in  damages 
and  interest  to  the  person  who  employed  him; 
and  he  states  that  to  have  been  adjudged  in 
Van  Wart  v.  WooUey,  Mood  &  M.,  520,  8  Barn. 
&  C.,  489;  5  Dowl.  &  K.,874.  Such,  too.  seems 
to  be  the  Scottish  law,  according  to  Dunlop  v. 
I/'tmilton,  cited  by  Chilly  from  1  Bell.  820,  n. 

I  have  examined    Van    Wart  v.   WooUey,  as 
n-ported  in  the  differenl  books  referred  to  by 
(  hitly.     In  5  Dowl.  &  R.  and  8  Barn.  &  C., 
Ld.  Tenterden,  Ch.  J,,  delivers  the  opinion  of 
the  court,  that  mere  delay  of  the  agent  to  give 
notice  to  his  principal, though  the  drawer  were 
not  then-fore  discharged, would  subject  him  to 
:{7*J5*|  damages.  In  Mood.*&  M..A./*..  report-  j 
era, the  damages  were  assessed. before  the  same  ; 
judge. at  one  shilling.  The  Hmallness  of  the  sum 
was  because, in  the  meantime. the  plaintiff  had  j 
recovered  the  full  amount,  with  damages  and  I 
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costs,  by  an  action  in  this  State  against  Irving 
&  Co.  who  transmitted  the  bill  to  England. 
Campbell,  for  the  defense,  strenuously  con- 
tended that  the  mere  delay  of  the  remedy 
against  an  insolvent  drawer  who  never  had 
funds,  and  that,  too,  where  the  amount  of  the 
whole  bill  had  been  recovered  from  another, 
would  not  maintain  an  action.  Ld.  Tenterden, 
however,  was  clearly  of  a  contrary  opinion. 

We  may  certainly  assume,  upon  such  au- 
thority, that  the  object  of  notice  is  not  con- 
fined to  the  saving  of  the  ultimate  legal  reme- 
dy. Such  a  view,  too,  is  justified  by  the  nature 
of  business.  An  immediate  presentment  not 
only  determines  the  question,  whether  the  se- 
curity of  the  drawees,  or  an  acceptance  supra 
protest  is  to  be  added;  but,  on  protest,  it  leads 
directly  to  inquiry  and  explanation,  and  ena- 
bles the  holder  to  take  such  prudential  meas- 
ures against  all  other  parties  as  their  character, 
circumstances,  or  the  general  state  of  the  times 
may  demand.  In  the  case  at  bar,  there  was 
not  only  a  want  of  funds  in  the  hands  of  the 
drawees,  but  a  positive  fraud  by  the  drawer, 
who  countermanded  the  acceptance;  neither  of 
which  was  known  to  the  plaintiffs  below,  nor 
could  be,  till  the  demand  made  at  Concord.  A 
demand  before  maturity,  almost  certainly  lead- 
ing to  discoveries  very  important  to  the  princi- 
pal, is  not  so  unusual  as  to  leave  agents  in  ig- 
norance that  an  acceptance  should  be  sought 
for,  through  the  earliest  practicable  means  of 
communication.  A  knowledge  of  the  truth,  a 
few  days  or  even  a  few  hours  earlier  or  later,  is 
many  times  decisive.  On  the  whole,  we  think 
the  court  below  were  right  in  holding,  as  mat- 
ter of  law,  that  the  delay  of  the  defendants 
was  unreasonable,  and  that  they  were,  there- 
fore, liable  in  this  action. 

The  next  question  respects  the  amount  of 
damages.  The  court  below  observed,  "  that 
the  court  and  jury  having  no  knowledge  what 
the  amount  of  the  damage  was,  except  from 
the  proof  of  the  amount  of  the  draft,  the  jury 
*would  find  the  amount  of  the  draft.  [*373 
Certainly,  if  there  were  anything  appearing  in 
mitigation, it  should  have  been  put  to  the  jury. 
Chit.,  Bills,  800,  n.  k.,  citing  Dunlop  v.  Ilam 
ilton,  1  Bell,  320,  n.;  Van  Wartv.  WooUey,  be- 
fore cited.  The  difficulty  lies  in  discovering 
any  such  ground.  The  jury  must  have  been 
left  to  reach  it  by  the  merest  conjecture.  The 
fault  had  been  committed,  and  both  parties  had 
awoke  to  the  consequences.  The  drawer,  Oct. 
9,  died  insolvent;  at  that  lime,  the  whole  was 
irrevocably  gone,  as  far  as  we  can  see.  The 
plaintiffs  below,  as  well  as  the  defendants, 
might  have  proceeded  against  the  drawer's  es- 
tate to  obtain  a  dividend,  if  any  had  been  in 
prospect.  It  is  not  pretended  that  any  chance 
of  that  kind  was  left.  The  case  seems  to  have 
been  prima  facie  one  of  simple,  tolal  loss,  by 
the  fault  of  the  defendants  below.  It  is  said 
there  were  some  slight  funds  in  the  drawees' 
hands  when  the  bill  was  drawn,  and  that  sev- 
eral drafts  from  this  same  drawer  were  accepted 
and  paid  by  the  drawees,  bearing  a  date  subse- 
quent to  Aug.  16;  yet  we  are  positively  assured 
by  the  drawees,  that  under  no  circumstances 
in  this  case  could  their  acceptance  have  lieen 
expected;  and  I  confess  I  have  been  unable  to 
discover  anything  on  which  the  jury  could 
have  said  there  was  any  chance  of  partial  re- 
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covery  left  in  any  quarter.  The  case  seems  to 
have  been  given  up  by  both  parties  as  hopeless, 
on  receiving  notice  of  the  non-acceptance.  We 
think  that,  in  the  phrase  imputed  by  counsel 
to  the  court  below,  "The  defendants  had  made 
the  bill  their  own,  and  must  pay  its  nominal 
amount."  The  argument  for  this  measure  of 
damages  lies  in  a  narrow  compass:  the  plaint- 
iffs deposited  the  bill  with  the  defendants  as 
their  agents,  with  a  view  to  save  it;  they  neg- 
lected the  steps  which  ordinarily  lead  to  safety, 
and  the  common  result,  a  total  loss,  to  every 
appearance,  followed  as  a  consequence.  See 
Chit.,  Bills,  300.  n.  k. 

We  are  of  opinion  that  the  judgment  below 
tJiould  be  affirmed. 

Reversed— 20  Wend.,  331. 

Cited  in-22  Wend..  222:  37  N.  Y.,  593;  77  N.  Y.,  325, 
388  (33  Am.  Rep.,  630,  623,  624. 625) ;  3  Sandf.,  191:  12 
Blatchf.,  361;  34  Am.  Dec..  291. 
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Practice— Recognizance— Respite  of,  from   One 
Court  to  Another. 

A  recognizance  cannot  be  respited  from  one  court 
to  another,  contrary  to  the  remonstrance  and  ex- 
press dissent  of  the  bail,  if  they  have  the  principal 
In  court  at  the  time  of  the  motion  for  a  respite. 

It  seems,  however,  that  a  recognizance  may  be  re- 
spited without  the  knowledge,  approbation  or  con- 
sent of  the  bail,  and  still  be  obligatory ;  and  that  to 
discharge  them  from  liability,  there  must  be  an  ex- 
press dissent. 

Cltations-1  Chit.  Cr.  L.,  85 :  Hawk.  P.  C.,  b.  2,  ch. 
15,  sees.  3,  84 ;  Petered.  Bail  in  Cr.  Cas.,  515 ;  Bac.Abr., 
tit.  Bail  in  Cr.  Cas.  L.,  10  Wend.,  433. 

SUIT  on  a  criminal  recognizance.  The  dec- 
laration was  on  a  recognizance  entered  into 
by  the  defendants  Apr.  9,  1834,  as  the  sureties 
of  one  Martin  C.  Hill,  conditioned  for  the  ap- 
pearance of  Hill  at  the  then  next  Albany  Gen- 
eral Sessions,  to  answer  to  certain  indictments 
pending  against  him  for  obtaining  goods  by 
false  pretenses,  to  abide  the  order  of  the  court 
and  not  depart,  etc.  The  declaration  was,  that 
at  the  next  General  Sessions,  to  wit:  June  19, 
the  recognizance  was  respited  until  the  next 
Court  of  Oyer  and  Terminer,  to  be  held  in  and 
for  the  County  of  Albany,  Sep.  1;  that  during 
the  sitting  of  that  court,  to  wit:  on,  etc.,  the 
recognizance  was  again  respited  until  the  next 
Court  of  Oyer  and  Terminer,  to  be  held  in  and 
for  the  County  of  Albany,  Apr.  20,  1835:  at 
which  court,  to  wit:  the  Oyer  and  Terminer 
held  in  Apr.,  1835,  the  defendant  did  not  ap 
pt-ar,  but  made  default,  and  his  sureties  also 
made  default  to  produce  him.  The  defendants 
pleaded  that  Hill,  according  to  the  condition  ol 
the  recognizance,  did  appear  at  the  Genera' 
Sessions  hoi  den  in  and  for  the  County  of  Al 
bany,  next  after  the  date  of  the  recognizance 
and  that  the  General  Sessions,  contrary  to  the 
remonstrance  and  against  the  express  desire 
and  request  of  the  defendants,  respited  the  rec 
ognizance  to  the  Oyer  and  Terminer  then  next 
to  be  held  in  and  for  the  same  county;  where 
fore  they  praved  judgment,  if  the  plaintiffs 
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ought  to  have  or  maintain  their  action.  The  de- 
VMI  liint  <  also  pleaded  that  Hill  appeared  at  the 
Oyer  andTerminer  holden  in  Sep. ,  1834, and  that 
the  recognizance  was  respited  until  Apr.,  1835, 
without  the  knowledge,  approbation  or  consent 
of  the  defendants.  To  these  pleas  the  district 
attorney  *of  Albany,  who  prosecuted  [*375 
the  recognizance,  demurred,  and  the  defend- 
ants joined  in  demurrer.  The  case  was  sub- 
mitted on  written  arguments  by, 

Mr.  E.  Livingston,  Dist.  Atty.,  for  the 
plaintiffs. 

Mr.  S.  Stevens,  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.  A  principal 
who  has  been  admitted  to  bail,  is  in  the  cus- 
tody of  his  sureties,  who  are  considered  his 
keepers,  and  if  they  fear  an  escape,  may  re- 
seize  and  bring  him  before  a  magistrate  or  the 
court,  by  whom  he  may  be  committed,  and 
thus  the  bail  be  discharged  from  their  recog- 
nizance; he  is  still,  however,  at  liberty  to  find 
new  sureties.  1  Chit.  Cr.  L.,  85;  Hawk.  P.C., 
b.  2.  ch.  15,  sees.  3,  84;  Petersd.  Bail  in  Cr. 
Cases,  515.  So  the  bail  may  force  the  princi- 
pal to  appear  according  to  the  condition  of  the 
recognizance.  Ibid.  Sergeant  Hawkins  states, 
section,  84,  that  if  a  man's  bail,  who  are  jail- 
ers of  his  own  choosing,  do  as  effectually  se- 
cure his  appearance,  and  put  him  as  much  un- 
der the  power  of  the  court  as  if  he  had  been  in 
custody  of  the  proper  officer,  they  seem  to  have 
answered  the  end  of  the  law,  and  to  have  done 
all  that  can  reasonably  be  required  of  them. 
See,  also,  Bac.  Abr.,  tit.  Bail  in  Cr.  Cases,  L; 
10  Wend.,  423.  It  seems  to  me  that  the  first 
plea  of  the  defendants  affords  a  conclusive  an- 
swer to  the  breach  assigned  for  the  no n  appear- 
ance of  the  principal  at  the  Oyer  and  Terminer 
in  Apr.,  1835.  The  render  of  the  principal  in 
court  at  the  General  Sessions  and  the  refusal 
of  the  defendants  to  stand  as  bail  until  the 
court  to  which  it  was  proposed  to  respite  the 
recognizance,  can  be  understood  in  no  other 
sense  than  as  a  virtual  surrender  of  the  princi- 
pal; a  right  which  all  the  books  concede  be- 
longs to  the  bail  even  in  criminal  cases.  No 
particular  form  of  proceeding,  as  in  civil  cases, 
has  been  prescribed;  the  bail,  if  they  distrust 
the  fidelity  of  the  principal,  may  seize  and  car- 
ry him  before  a  justice  of  the  peace,  who  has 
authority  to  bail  or  commit,  and  if  new  bail  is 
not  given,  the  magistrate  is  bound  to  commit; 
or  the  principal  *may  be  carried  before[*376 
the  court  while  in  session,  and  there  be  sur- 
rendered, or  in  the  language  of  Sergeant  Haw- 
kins, put  under  the  power  of  the  court  the 
same  as  if  he  had  been  in  the  custody  of  the 
proper  officer,  and  which,  he  adds,  is  all  that 
can  reasonably  be  required  of  the  bail.  When 
the  defendants  in  this  case  refused  to  stand 
any  longer  as  bail,  the  court  should  have  or- 
dered the  principal  into  the  custody  of  their 
officer,  and  committed  him  to  jail,  unless  new 
bail  had  been  furnished.  The  court  had  not 
the  power  to  compel  a  continuance  of  the  re- 
sponsibility against  the  express  dissent  of  the 
bail.  If  it  possessed  such  a  power,  a  magis- 
trate before  whom  a  surrender  may  be  made, 
might  claim  the  same  power,  and  the  conse- 
quence would  be  a  denial  of  the  right  of  sur- 
render, which  cannot  be  sanctioned.  The  sec- 
ond plea  is,  I  think,  defective;  but  as  the 
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demurrer  is  to  both  pleas,  and  the  first  is  clear- 
ly bad,  the  defendants  are  entitled  to  judg- 
ment. 
Judgment  for  defendants. 

Cited  in— 5  Hill,  649 ;  14  Mich.,  452 ;  1  Am.  Rep.,  381 
(62  Pa.  St.,  61). 


HARRINGTON  t>.  HIGGINS  &  PECK. 

Sale  of  Lands  on  Installments —  Where  First  In- 
stallment in  Due  before  Time  for  Execution  of 
Conveyance,  Want  of  Title  in  Vendor  is  not  a 
Bar— Election. 

Where,  by  the  terms  of  a  contract  for  the  sale  of 
lands,  the  purchase  money  is  to  be  paid  by  install- 
ments, and  the  first  installment  falls  due  previous 
to  the  time  limited  for  the  execution  of  the  convey- 
ance by  the  vendor,  and  a  suit  be  brought  for  the 
n 'i-o very  of  such  first  installment,  want  of  title  in 
the  vendor  is  no  bar  to  the  action. 

But  where  the  purchaser  has  an  election,  on  pay- 
ment of  the  first  installment,  to  five  security  for  the 
remaining  installments,  and  the  vendor  in  such 
event,  is  bound  by  the  terms  of  the  contract  to  exe- 
cute a  conveyance  on  the  day  fixed  for  the  payment 
of  the  first  installment,  there  a  plea  of  tender  of  pay- 
ment and  security,  and  of  defect  of  title  on  the  part 
of  the  vendor,  would  be  a  bar  to  a  recovery. 

.Mr.  Justice  Co  wen  dissented  upon  the  main  ques- 
tion decided  in  this  case. 

Citations-2  R.  8.,  406,  sec.  77 ;  9  Johns.,  128 ;  20 
Johns.,  15.  130,  133 ;  5  Co.,  21 ;  11  Johns.,  525 ;  11  Wend., 
106  ;  1  Chit.  Pr.,  57,  note  n.  299,  495,  496,  497 :  2  Kent, 
Com.,  469.  470,  3d  ed.,  495,  496, 4P7 ;  5  Cow.,  506,  508 ;  5 
T.  R.,  409:  1  East,  204;  10  East,  359;  5  B.  &  Aid..  712;  2 
Dowl.  &  R.,  55;  2  Carr.  &  P.,  634 ;  1  Cow..  75 ;  Poph., 
109. 

"H  EMURRfcR  to  pleas.  The  plaintiff  declared 
\J  upon  articles  of  agreement,  dated  Mar.  21, 
1835,  whereby  he,  on  performance  by  the  de- 
fendants of  the  covenants  on  their  part,  agreed 
to  assign  to  them  a  lease  of  a  store  in  Buffalo; 
and  the  defendants,  on  their  part,  covenanted 
to  pay  to  him  $300  May  1, 1835.  and  to  pay  the 
377*]  *further  sum  of  $300  Nov.  1,  1885,  or 
to  give  security  after  the  payment  of  the  first 
$300  for  the  other  $300;  in  which  latter  case, 
the  plaintiff  to  assign  the  lease  May  1,  1835.  In 
July,  1835,  the  plaintiff  brought  his  suit,  alleg- 
ing the  non-payment  of  the  sum  of  $300  agreed 
to  be  paid  May  1,  as  the  breach  of  the  cove- 
nant. The  defendants  put  in  several  pleas;  in 
their  3d  plea,  after  protesting  that  they  have 
always  been  ready  and  willing  to  pay  the  $300 
agreed  to  be  paid  May  1,  and  to  give  security 
for  the  other  sum  of  $300,  they  say  that  the 
plaintiff,  May  1,  had  not  title  to  the  store,  and 
<-»uld  not  legally  assign  the  same.  The  4th 
plea  was  similar  to  the  3d.  except  that  it  did 
not  contain  a  prottttando.  The  5th  plea  alleged 
tlmt  the  plaintiff  did  not,  May  1,  1835,  tender 
an  assignment  of  the  store.  The  6th  plea  was 
like  the  5th.  except  that  it  contained  a  prole*- 
tando  of  readiness  to  pay,  and  to  give  security. 
To  these  four  pleas,  the  plaintiff  put  In  a  gen- 
eral demurrer,  which  was  submitted  on  written 
arguments. 

Mr.  H.  Shumway,  for  the  plaintiff. 

Mr.  J.  L.  Talcott,  for  the  defendants. 

By  the  Court,  Dromon. ./.  These  are  inde- 
pendent covenants.  The  defendants  were  to 
pay  $800  of  the  consideration  money,  May  1, 
1885.  and  the  residue  Nov.  1  thereafter.  The 
plaintiff  was  not  to  assign  until  the  last  pay- 
iii'-nt  was  made,  unless  the  defendants,  on  mak- 
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ing  the  first  payment,  gave  security  for  the 
residue.  The  defendants  suffered  May  1  to 
pass  without  making  the  payment  due  on  tha, 
day,  or  offering  security  for  the  balance.  Ift 
on  that  day,  they  had  tendered  the  $300  and 
offered  security  for  the  residue,  the  covenants 
would  then  have  become  dependent,  and  the 
plaintiff  would  have  been  bound  to  assign  be- 
fore he  could  maintain  an  action  for  the  first 
installment.  It  is  impossible  to  distinguish 
this  case,  in  principle,  from  Qreenby  v.  Cheet- 
ers,  *9  Johns.,  126,  and  Robb  y.  Mont-  [*378 
gomery,  20  Id.,  15.  The  decision,  in  the  last 
case,  was  not  put  upon  the  sufficiency  of  the 
replication,  but  on  the  ground  that  the  defend- 
ant neither  made  the  first  payment  nor  offered 
to  give  a  bond  and  mortgage  to  secure  the  resi- 
due. 

As  the  precise  question  presented  by  the  pleas 
have  been  a  long  time  settled  in  this  court,  it 
cannot  be  necessary  to  inquire  whether  a  dif- 
ferent rule  was  laid  do  wn  in  Sir  Anthony  Main's 
case,  5  Co.,  21.  The  pleas  demurred  to,  are  all 
bad  in  substance. 

The  Chief  Justice  concurred. 

Mr.  Justice  Cowen  dissented,  and  delivered 
the  following  opinion: 

I  concede  that  the  5th  and  6th  pleas  are  bad. 
They  admit  that  the  plaintiff  had  title  May  1, 
and  merely  complain  that  he  did  not  assign  or 
tender  an  assignment.  Admitting  him  to  have 
a  title,  it  was  the  defendants'  duty  to  perform 
the  condition  precedent,  which  was  to  pay 
$300,  and  give  security,  and  this  they  were 
bound  to  do  before  they  could  put  the  plaintiff 
in  default.  Not  having  done  or  offered  to  do 
either,  of  course  the  $300  became  absolutely 
due.  To  prevent  this,  the  defendants  should 
have  moved  on  their  part  with  the  money  and 
security  May  1,  demanding  the  assignment. 
This  would  have  made  the  covenants  concur- 
rent and  dependent  throughout. 

With  deference,  however,  I  think  the  3d  and 
4th  pleas  stand  on  a  totally  different  ground. 
Their  legal  argument,  in  the  mouth  of  the  de- 
fendants, is:  "True,  we  were  bound  to  go  with 
the  money  and  security  on  the  first  day  of  May, 
to  entitle  ourselves  to  an  assignment;  at  any 
rate,  we  were  bound  by  covenant  to  pay  the 
$300;  but  on  inquiry,  we  found  the  plaintiff 
had  no  title.  He  had  thus  broken  his  covenant, 
and  not  only  absolved  us  from  all  conditions, 
but  actually  became  liable  to  us  in  damages, 
without  any  tender  or  other  act  on  our  part." 
If  *such  an  argument  be  sound,  if  all  [*379 
obligation  to  pay  and  give  security  by  way  of 
condition  were  gone,  and  the  plaintiff  liable  for 
breach  of  covenant,  I  can  certainly  feel  no  dif- 
ficulty in  saying  that  the  defendants'  covenant 
to  pay  was  also  discharged.  The  great  object 
and  consideration  of  the  defendants  entering 
into  the  agreement  had  failed;  and  they  may 
avoid  the  whole.  It  makes  no  difference  that 
the  contract  wan  sealed,  especially,  since  the  2 
R.  8.,  406,  sec.  77.  See  Judson  v.  WM»,  11 
Johns.,  525;  per  Spencer,  Ch.  «/.,  in  Porktr  v. 
Parmuk,  20  Id.,  180.  188;  Cane  v.  Itouyhton, 
11  Wend  ,  106;  1  Chit.  Pr.,  299;  2  Kent.  Com., 
469.  470,  8d  ed. 

Suppose  the  plaintiff,  after  entering  into  the 
covenant,  had  declared  distinctly  to  the  de- 
fendants  that  he  would  never  perform,  and  that 

171 


879 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1837 


they  need  not  call  or  take  any  pains  to  pay,  or 
give  security:  this  is  put  in  the  books  as  ab- 
solving or  discharging  the  vendee  from  any 
necessity  of  performing  a  condition,  precedent 
or  concurrent.  1  Chit.  Pr.,  495,  496;  Frauchel 
v.  Leach,  5  Cow.,  506,  508.  It  is  the  language 
of  the  law,  that  the  party  entitled  to  require 
the  tender,  has  discharged  the  opposite  party 
from  all  obligation.  If,  says,  Mr.  Chitty,  the 
other  party  either  prevented  his  performance, 
or  rendered  it  unnecessary  by  his  neglect,  or 
discharged  the  plaintiff  from  the  performance 
on  his  side,  he  may  sue  without  a  tender  or  of- 
fer. 1  Chit.  Pr.,  495,  496. 

If  B  sells  to  A  a  horse,  to  be  paid  for  on  de 
livery.  A,  in  an  action  for  the  non-delivery  of 
the  horse,  must  aver  and  prove  a  previous  re- 
quest to  B  to  deliver  him.  In  such  case  the  re- 
quest is  a  condition  precedent.  1  Chit.  Pr.,497; 
Bach  v.  Owen,  5  T.  R.,  409;  Rawson  v.  Johnson, 
1  East,  204.  But  if  it  be  known  that  B  had  in- 
capacitated himself  for  performing  his  con- 
tract, as  that  he  has  resold  and  redelivered  the 
horse  to  another  person,  this  dispenses  with  the 
performance  of  the  condition,  and  an  action 
lies  immediately;  averment  of  the  disqualifica- 
tion to  perform  is  equivalent  to  averring  a  lit- 
eral performance  of  the  condition.  1  Chit.Pr., 
497:  Rmodett  v.  Parsons,  10  East,  859;  Amory 
v.  Brodrick,  5  B.  &  Aid.,  712.  In  an  action  on 
38O*]  a  general  promise  *to  marry,  it  is  nec- 
essary to  aver  and  prove  a  request  as  a  condi- 
tion; but  not  if  the  opposite  party  have  already 
disqualified  himself  to  perform  by  marrying 
another,  or  if  he  absolutely  refuse  to  marry  at 
any  time.  1  Chit.  Pr.,  497;  Seymour  v.  Gart- 
side,  2  Dowl.  &  R,  55;  1  Chit.  Pr.,  57,  n.  n: 
2Carr.  &  P.,  634. 

And  this  has  been  the  settled  law  ever  since 
Sir  Anthony  Main's  case,  5  Co.,  21,  on  err.  Sir 
Anthony  leased  lands  to  Scot  for  21  years,  by 
indenture,  and  covenanted  that  at  any  time 
during  Scot's  life,  upon  surrender  of  his  lease, 
Sir  Anthony  would  make  a  new  lease,  and  gave 
bond  to  perform  this  covenant.  In  debt  on  the 
bond,  by  Scot  against  Main,  the  latter  pleaded 
that  Scot  did  not  surrender.  Scot  replied  that 
Main  had,  after  the  lease,  granted  the  reversion 
to  another  for  80  years;  and  on  demurrer,  judg- 
ment was  given  for  the  plaintiff.  The  court 
say  that  Main  had  broken  his  covenant,  with- 
out a  surrender,  because  he  had  disabled  him- 
self, and  the  law  will  not  enforce  any  one  to  do 
a  thing  which  will  be  vain  and  fruitless;  and 
although  the  lessee,  by  the  words,  was  to  do 
the  first  act,  yet  as  the  lessor  had  disabled  him- 
self, his  covenant  was  broken  without  that  act. 
It  is  said  in  the  case,  that  "If  you  are  bound 
to  enfeoff  me  of  the  manor  of  D,  before  such  a 
feast,  if  you  make  a  f eoff  ment  of  the  said  manor 
to  another  before  the  said  feast,  you  have  for- 
feited your  obligation, although  you  repurchase 
the  land  again  before  the  feast,  because  you 
were  once  disabled  to  make  the  feoffment.  It 
was  said,  also,  the  plaintiff,  Scot,  was  not  to 
make  the  surrender  but  with  intent  to  have  a 
new  lease.  The  same  case,  to  the  same  effect, 
is  reported  in  several  books.  It  began  in  the 
C.  B.  and  the  judgment  was  affirmed  in  theK. 
B.  on  error.  The  case  on  error  is  also  reported 
in  Poph.,  109,  where  the  indentures  and  the 
pleadings  are  set  forth  more  at  length.  The 
lease  was  renewable  for  another  term  of  21 
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years,  on  a  surrender  being  made  with  a  new 
lease  ready  engrossed  by  Scot.  The  plea  to  the 
bond  is  thus  stated  in  the  report:  "And  the  said 
Sir  Anthony,  as  to  the  said  covenant  pleaded, 
did  not  surrender,  nor  offer  to  surrender  to 
him  the  said  demise,  nor  offer  to  him  any  new 
demise  of  the  premises  ready  engrossed,"  etc. 
*Replication  as  stated  in  Coke.  Judg-  [*381 
ment  for  the  plaintiff  in  C.  B.  The  report  in 
Popham  then  proceeds:  "A  writ  of  error  was 
brought  in  the  King's  Bench  and  argued  this 
term  [Mich.  T.,  38  and  39  Eliz.],  and  it  was 
moved  that  .the  judgment  given  was  erroneous, 
inasmuch  as  the  first  act  was  to  be  done  by 
John  Scot  before  the  new  lease  was  to  be  made, 
to  wit,  the  surrender  of  the  former  lease  and 
the  drawing  of  the  new  one,  ought  to  have  been 
done  by  the  plaintiff;  to  which  it  was  answered 
by  the  court,  that  the  plaintiff  here  need  not  to 
make  any  offer  of  the  surrender  of  his  term  to 
the  said  Sir  Anthony,  inasmuch  as  the  said  Sir 
Anthony  has  disabled  himself,  etc.,  and  by 
this  disabling  of  himself  the  obligation  is  for- 
feited." 

The  authorities  cited  show  then  conclusively, 
that  in  the  case  at  bar  the  defendants  might,  at 
any  time  after  May  1,  without  offering  the  $300 
or  tendering  the  security  for  the  balance,  have 
sued  the  plaintiff  for  a  breach  of  his  covenant 
to  convey.  Now  it  is  clear  they  could  not  do 
that  unless  they  had  first  performed  the  condi- 
tion precedent,  or  something  had  been  done 
equivalent  to  performance.  If  either  of  these 
things  have  taken  place,  it  follows  that  no  ac- 
tion lies  against  the  defendants. 

Sir  Anthony  Main'^  case  was  never  questioned, 
but,  as  we  have  seen,  has  been  repeatedly.-  af- 
firmed by  modern  authority.  That  the  cases  I 
have  cited  from  T.  R.,  from  East,  and  Barn.  & 
Aid.,  as  to  a  request,  are  exactly  the  same  in 
principle,  is  evinced  by  the  2d  resolution  in 
Main's  case,  which  is  this:  "If  a  man,  seised  of 
lands  In  fee,  covenants  to  enfeoff  J.  S.  of  them 
upon  request,  and  afterwards  he  makes  a  feoff- 
ment in  fee  of  the  said  lands;  now  in  this  case, 
J.  S.  shall  have  an  action  of  covenant  without 
request.  And  that,  in  effect,  is  all  one  with  the 
principal  case."  That  resolution  is  recognized 
and  acted  upon  in  Delamaterv.Jf tiler,!  Cow., 75. 

It  is  no  answer  to  say,  the  defendants  took 
one  of  two  conditions  on  which  they  might 
compel  the  plaintiff  to  assign.  The  strongest 
light  in  which  this  can  be  put,  is  that  the  de- 
fendants had  agreed  with  the  plaintiff  that  he 
might  go  without  any  title  over  May  1 ;  and  if 
they  did  *not  actually  give  the  security  [*382 
or  at  least  offer  to  give  it,  title  or  no  title,  they 
would  wait  till  the  next  payment,  viz. :  Nov. 
1.  If  the  agreement  were  expressly  so,  men- 
tioning title  or  no  title,  then  I  agree  that  might 
be  the  case.  It  is  not  so,  however,  and  we  must 
look  to  the  construction  which  the  law  gives 
it.  I  cannot  think  that  the  good  sense  of  the 
matter  would  make  it  so.  Such  an  act  would, 
at  least,  be  very  idle  on  the  part  of  the  defend- 
ants. Why  should  we  understand  them  as  dis- 
pensing with  all  necessity  of  title  May  1,  when 
they  have  expressly  required  the  plaintiff  to  be 
ready,  and  he  has  expressly  covenanted  to 
convey  on  that  day,  in  a  certain  event?  Is 
there  any  reason,  in  such  a  case,  for  depriving 
the  defendants  of  their  cross  suit?  Are  we  au- 
thorized to  pronounce  for  them,  that  there  was 
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nothing  intended  which  is  usual  in  such  cove- 
nants? They  may  now  aver  in  the  common 
way,  in  an  action  on  their  side,  that  the  plaint- 
iff dispensed  with  a  formal  offer  to  pay  and 
give  security,  by  parting  with  his  title.  Are 
we  authorized  to  say  to  them:  "You  agreed, 
title  or  no  title,  to  make  a  tender,  that  is,  to  do 
everything  on  your  side,  when  you  knew  that 
it  would  be  an  idle  ceremony?  You  thought 
you  had  really  contracted  for  something  on  the 
first  of  May.  The  plaintiff  now  writes  you  or 
tells  you  plainly,  I  have  got  no  title,  and  do 
not  mean  to  have  any  title  the  1st  of  November. 
Come  and  offer  to  pay  me  the  $300,  and  offer 
me  the  security  you  proposed;  yet  I  will  not 
on  any  terms,  for  I  cannot,  convey  to  you  the 
value  of  a  rush.  I  claim  the  right  to  tantalize 
you.  If  you  will  get  your  rights,  come  and 
tender;  come  with  your  conveyance  in  hand 
and  the  money  in  your  pocket,  and  your  mort- 
gage security  drawn  out  at  expense,  in  order 
that  I  may  meet  you  with  a  flat  refusal  or  a 
mere  inability."  It  it  said  in  Main's  case,  the 
law  will  not  require  a  vain  thing.  It  can  no 
longer  be  said,  if  we  overrule  these  pleas. 

It  is  said  by  several  of  our  cases,  that  in  plac- 
ing a  construction  on  covenants  with  a  view  to 
settle  their  dependent  or  independent  character, 
the  intent  and  safety  of  the  parties  shall  be 
looked  at,  without  a  close  adherence  to  technic- 
al rules.  It  appears  to  me  that  nothing  short 
383*]  of  some  unbending  'technical  rule, 
well  settled  in  our  own  cases,  ought  to  .tie  us 
up  to  the  construction  now  contended  for  by 
the  plaintiff.  I  think  I  have  shown  it  to  be 
merely  arbitrary  and  without  any  apparent  rea- 
son; and  that  it  violates  all  the  analogy  of  ad- 
judged cases.  Nay,  as  I  understand  them,  it 
would  directly  conflict  with  all  the  cases.  If  it 
ever  existed  in  the  construction  of  covenants, 
escape  into  the  line  of  general  principle  is  at 
least  worth  an  effort,  since  this  kind  of  con- 
tract is  for  the  purposes  of  defense,  brought  to 
the  standard  of  simple  promises  by  the  Revised 
Statutes.  A  condition  of  this  kind  may  be  quite 
important  with  the  view  to  prevent  a  resale. 
At  the  time  of  the  bargain,  the  vendor  owns 
the  estate  and  is  responsible:  on  the  day  for  per 
forming  the  alternative,  he  has  perhaps  become 
a  bankrupt;  he  has  fraudulently  sold  to  another 
and  gone  and  settled  at  a  distance.  Is  it  rea- 
sonable to  demand  a  performance;  a  pursuit  to 
his  residence,  and  an  election  to  take  what  he 
has  not  got;  to  give  a  grave  notice:  "Sir,  I  am 
ready  to  pay  and  give  security,  to  a  man  of 
straw?"  It  is  ju*t  an  reasonable  as  if  he  were 
his  next  door  neighbor,  only  the  expense  is  in 
the  one  case  greater  than  the  other.  In  either 
it  is  competent  to  say  he  is  a  man  of  straw,  and 
he  has  sold  out,  got  no  title,  or  what  is  worse, 
never  had  any,  and  may  become  bankrupt  be- 
fore the  day  of  the  second  payment.  The  al- 
ternative which  he  held  out  was  faithless  and 
illusory,  and  the  defendants  need  not  go  near 
him. 

It  is  said  if  the  performance  of  the  condition 
be  tendered,  the  vendor  may  make  himself 
ready  on  the  same  day.  So  the  seller  of  the 
horse  might  have  repurchased,  and  Sir  An- 
thonv  Main  might  have  got  back  his  title;  but 
the  day  has  come,  he  has  not  done  it,  and  his 
horse  has  gone  to  Boston,  or  his  title  is  in  an- 
other. Here  the  real  owner  of  the  estate  is  per- 
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haps  in  the  West  Indies.  Is  the  party  bound 
to  that  degree  of  confidence  and  credulity? 
The  answer  is  again,  disability  dispenses  with 
literal  performance.  There  was  an  important 
alternative  on  the  plaintiffs'  side,  a  power  and 
a  readiness  to  assign  on  the  first  day;  then  the 
defendants  expected  possession;  they  had  made 
their  arrangements  accordingly;  yet  they  are 
only  asked  to  take  one  *slight  addition-  [*384 
al  step  in  the  injury  of  their  affairs,  for  a  hope- 
less purpose,  rendered  so  by  a  heartless  vendor. 
It  is  supposed  that  there  are  adjudications 
in  this  court  which  establish  such  an  anomaly 
in  the  law  of  covenants.  Robb  v.  Montgomery, 
20  Johns.,  15,  and  Oreenby  v.  Cheevers,  9  Id., 
126,  are  relied  on  as  instances.  So  far  from 
that  being  the  case,  I  understand  both  those  au- 
thorities as  virtually  conceding  the  contrary; 
as  assuming  that  the  rule  laid  down  in  Sir 
Anthony  Main's  case  was  sound,  and  as  not  at 
all  questioning  its  application  where  the  vend- 
or is  absolutely  destitute  of  title  at  the  day.  So 
far  from  it,  in  both  those  cases,  the  plaintiff, 
who  was  the  vendor,  retained  the  complete 
control  of  the  title  at  the  day.  It  was  upon 
that  ground  alone  that  the  actions  were  main- 
tained; and  I  collect  from  both,  that  had  not 
that  been  so,  the  actions  would,  in  the  opinion 
of  the  court,  have  failed.  In  form,  the  cove- 
nants were  the  same  as  that  now  in  question. 
In  the  first  case  Robb  had  agreed  to  convey  at 
the  time  of  the  second  payment,  the  defendant 
covenanting  that  in  the  meantime  he  would 
make  the  first  payment,  with  leave,  as  here,  to 
give  security  for  the  balance,  and  demand  a 
deed  at  the  time  of  the  first.  He,  too,  pleaded 
want  of  title  at  the  first  day,  the  time  of  the  al- 
ternative; and  what  did  the  plaintiff  do? — ad- 
mit the  fact  as  here? — say  he  was  in  truth 
stripped  of  title,  and  demur?  No  such  thing.  He 
replied  that  he  had  indeed  parted  with  his  title 
to  one  Bemiss,  but  with  the  express  agreement 
that  Bemiss  should  convey  to  the  defendant  in 
the  plaintiff's  stead;  and  the  notice  of  this  had 
been  given  to  the  defendant.  The  latter  de- 
murred; and  I  do  not  understand  the  Chief 
Justice,  who  delivered  the  opinion  of  the  court, 
as  saying,  that  had  not  this  been  so,  the  plaint- 
iff could  still  have  maintained  his  action;  on 
the  contrary,  he  said  the  conveyance  to  Bemiss, 
under  such  circumstances,  in  truth,  worked  no 
real  want  of  ability  to  perform.  He  speaks  of 
Bemiss  being  a  trustee  ready  to  convey;  his  be- 
ing obliged  to  convey,  and  standing  obnoxious 
to  a  bill  for  specific  performance  in  equity;  and 
well  might  he  add  in  that  case,  that  had  the 
defendant  appeared  at  the  day  with  his  se- 
curity, non  constat,  that  the  plaintiff  would  not, 
had  it  been  necessary,  *have  been  re-  [*38fi 
invested  with  the  title.  This  was  said  in  reply 
to  the  argument  that  the  defendant  was  entitled 
to  insist  on  a  conveyance  from  the  plaintiff 
himself.  But  that,  in  truth,  was  no  argument. 
On  the  bill  for  specific  performance,  chancery 
would  simply  have  ordered  Bemuw  to  convey. 
It  was  but  turning  the  defendant  over  to  a  good 
title  from  an  assignee;  a  good  and  ready  title 
was  all  he  wanted;  and  pains  wan  taken  (ogive 
him  notice  that  he  should  have  one.  He  was 
but  caviling. 

The  distinction  between  the  case  at  bar  and 
Oreenby  v.  Chener»  is  still  more  striking.  In 
the  latter,  the  vendor  had  merely  mortgaged 

171 


HI 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1837 


his  title  to  another;  and  I  need  not  refer  to 
cases  for  what  has  long  been  the  well  settled 
doctrine  of  this  court,  that  as  to  all  the  world 
except  the  mortgagee,  the  mortgagor  or  other 
person  holding  the  equity  of  redemption,  is  the 
real  owner  subject  to  the  mortgage,  which  is 
looked  upon  as  but  a  pledge  or  personal  se- 
curity. In  that  sense  the  vendor  had  not  parted 
with  his  title;  and  the  remark  of  Spencer,  Ch. 
J. ,  in  Robb  v.  Montgomery,  comes  with  greater 
force,  non  constat,  that  had  the  money  been 
paid  and  the  security  offered  at  the  day,  the 
mortgage  would  not  have  been  displaced.  The 
very  money  to  be  paid  would  have  enabled  the 
vendor  to  redeem,  to  re-invest  himself  with  the 
formal  title  even  without  the  concurrence  of 
the  mortgagee. 

On  the  whole,  I  feel  quite  clear  that  the  3d 
and  4th  pleas  should  be  allowed  as  a  good  bar; 
but  a  majority  of  the  court  holding  otherwise, 
judgment  must  be  rendered  for  the  plaintiff  on 
all  four  of  the  pleas. 

Judgment  for  the  plaintiff. 

Commented  on— 5  Hill,  115 ;  9  N.  Y.,  547. 

Cited  in-21  Wend.,  375,  639 ;  37  N.  Y.,  233 ;  50  N. 
Y..  43 :  4  Trans.  App.,  200 ;  6  Barb.,  341 : 19  Barb.,  421, 
422;  25  Barb.,  537;  2McLean,  547;  30  111.,  332;  22 
Kan.,  89V 


386*]  *THE  PEOPLE  v.  M'GOWAN. 

Trial  and  Acquittal  for  Robbery  Bars  Indict- 
ment for  Larceny  of  Same  Property — Iden  ity 
of  Offense*  —  Variance — Evidence — Pleading. 

A  trial  and  acquittal  for  robbery,  is  a  bar  to  an  in- 
dictment for  larceny  where  the  property  alleged  to 
have  been  taken  is  the  same. 

The  rule  in  such  case  is,  that  if  the  former  indict- 
ment might  have  been  sustained  by  proof,  which 
would  be  sufficient  to  sustain  the  second  indictment, 
a  prima  facie  case  is  made  out  for  the  prisoner  by 
the  production  of  the  record  of  acquittal,  and  with- 
out further  proof  on  the  part  of  the  prosecution,  he 
is  entitled  to  an  acquittal. 

On  a  plea  of  aiitrefois  acquit,  where  the  only  issue 
is  the  identity  of  the  offenses,  a  variance  between 
the  record  of  acquittal  and  the  indictment  under 
which  the  trial  is  had,  in  the  number  of  articles 
charged  to  have  been  taken  and  in  the  names  of  the 
owners  of  the  property,  will  be  disregarded,  when 
no  proof  is  offered  on  the  part  of  the  prosecution  to 
show  that  the  offenses  are,  in  fact,  different. 

Evidence,  as  well  on  the  part  of  the  prosecution 
as  on  the  part  of  the  defense,  is  admissible  as  to  the 
diversity  or  identity  of  the  offenses. 

T?  RROR  from  the  Albany  Oyer  and  Terminer. 
J-J  The  defendant  was  indicted  at  the  Albany 
General  Sessions,  in  June,  1837,  for  grand  lar- 
ceny, in  stealing  one  watch  of  the  value  of 
$110,  one  watch  of  the  value  of  $65,  one  watch 
of  the  value  of  $45,  one  gold  watch  of  the  val- 
ue of  $110,  one  gold  watch  of  the  value  of  $65, 
and  one  silver  watch  of  the  value  of  $45,  the 
property  of  one  Alexander  M'Harg.  The  pris- 
oner pleaded,  that  at  the  Albany  General  Ses- 
sions, held  in  Mar.,  1837,  he  was  indicted  for 
robbery,  being  charged  with  entering  a  shop, 
putting  one  James  De  Forrest  in  bodily  fear, 
and  violently  taking  and  feloniously  stealing 
one  gold  watch  of  the  value  of  $110,  one  silver 
watch  of  the  value  of  $65,  and  one  other  silver 
watch  of  the  value  of  $45,  the  property  of  De 
Forrest;  and  also  with  entering  the  shop,  put- 
ting De  Forrest  in  bodily  fear,  and  violently 
taking  and  feloniously  stealing  one  gold  watch 
of  the  value  of  $110,  one  silver  watch  of  the 
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value  of  $65,  and  one  other  silver  watch  of  the 
value  $45,  the  property  of  Alexander  M'Harg; 
that  he  was  arraigned  and  pleaded  not  guilty  to 
the  said  indictment;  that  the  issue  thus  joined, 
was  tried  at  the  Albany  Oyer  and  Terminer,  in 
Apr.,  1837,  and  that  he  was  duly  acquitted  by 
the  verdict  of  a  jury.  The  prisoner  then  averred 
his  identity  and  the  identity  of  the  offenses 
*charged  in  the  two  indictments,  and  [*387  . 
prayed  to  be  dismissed.  The  district  attorney 
put  in  a  replication,  denying  the  identity  of  the 
offenses,  and  upon  the  issue  thus  joined  the 
prisoner  was  tried.  The  record  of  acquittal  set 
forth  in  the  plea  was  produced ;  and  the  coun- 
sel for  the  prisoner  insisted  that  the  prisoner 
was  entitled  to  a  verdict  in  his  favor;  but  the 
presiding  judge  charged  the  jury,  that  to  en- 
title him  to  a  verdict,  it  was  necessary  that  the 
evidence  to  support  the  last  indictment  would 
have  been  sufficient  to  support  the  first  indict- 
ment, and  that  as  the  proof  to  support  a  charge 
of  larceny  was  not  sufficient  to  sustain  a  charge 
of  robbery,  the  offenses  charged  in  the  two  in- 
dictments were  not  the  same  and,  consequent- 
ly, the  acquittal  on  the  first  indictment  was  no 
bar  to  a  conviction  on  the  second,  and  that  it 
was  their  duty  to  find  the  prisoner  guilty.  The 
jury  found  accordingly.  The  prisoner  having 
excepted  to  the  charge  of  the  judge,  sued  out 
a  writ  of  error. 

Mr.  R.  P.  Bates,  for  the  prisoner. 

Mr.  S.  Beardsley,  Atty-Gen.,  for  the  peo- 
ple. 

By  the  Court,  Cowen.  J.  The  first  indict- 
ment, though  for  a  robbery,  involved  the  ques- 
tion of  simple  larceny,  of  which  the  prisoner, 
under  that  indictment,  might  have  been  con- 
victed. So  far,  therefore,  as  the  nature  of  the 
offense  is  concerned,  the  plea  was  valid;  the 
prisoner  had,  within  the  issue,  been  tried  and 
acquitted  of  the  larceny.  The  rule  laid  down 
by  the  Court  of  Sessions  applies;  for  the  same 
proof  would  sustain  either  indictment,  to  the 
extent  necessary  for  the  purposes  of  the  plea. 

In  this  respect,  no  proof  was  necessary  on 
the  part  of  the  prisoner.  The  replication  ad- 
mitted the  former  indictment  and  acquittal, 
and  took  issue  only  upon  the  identity  of  the 
offenses.  In  such  case  it  is  well  settled,  that 
where  the  former  indictment  might  have  been 
sustained  by  showing  the  offense  charged  in 
the  second,  a  prima  facie  case  is  made  out  for 
the  prisoner.  It  then  lies  with  the  people  to 
show  *by  evidence  aliunde,  that  the  [*388 
offenses  are  substantially  different  in  point  of 
fact,  or  to  give  some  other  answer. 

In  the  case  before  us,  it  is  said  for  the  peo- 
ple, that  the  two  offenses  differ  in  respect  to 
the  identity  of  property:  the  former  indictment 
speaking  of  six  gold  and  silver  watches,  three 
of  which  belonged  to  De  Forrest,  and  three  to 
M'Harg;  whereas,  now,  it  is  charged,  that  all 
the  six,  viz. :  three  watches,  and  three  gold  and 
silver  watches,  belonged  to  the  latter;  and  thae 
the  prisoner  admits  by  his  plea,  that  he  stole 
these  six  which  belonged  to  M'Harg.  We  can- 
not but  see,  however,  that  the  difference  is 
mere  matter  of  form;  and  that  proof  might  have 
been  received,  at  the  last  trial,  of  the  same 
facts  which  would  have  been  sufficient  to  sus- 
tain the  indictment  upon  the  first.  The  ad- 
mission in  the  plea  is  not  of  every  formal  al- 
legation which  the  counsel  for  the  people  may 
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choose  to  insert  in  a  second  indictment.  It  ad- 
mits the  substance,  which  is  grand  larceny  of 
some  watch  belonging  to  M'Harg,  and  that  is 
just  such  an  offense  as  might  have  been  shown 
upon  the  first  trial.  There  is  no  such  substan- 
tial conflict  in  the  indictments  as  to  preclude 
the  common  averment  that  the  offenses  are 
one  and  the  same,  and  not  other  or  different. 

The  replication  thus  admitting  a  former  trial 
and  acquittal  upon  an  indictment  sustainable 
by  the  same  proof  which  would  be  receivable 
under  the  second,  the  prisoner  was,  as  his 
counsel  insisted,  prima  facie  entitled  to  a  ver- 
dict. It  lay  with  the  counsel  for  the  people  to 
prove  their  case,  and  then  to  show  by  further 
testimony,  that  it  was  not  the  case  before  pre- 
sented, nor  which  might  have  been  insisted 
upon  at  the  trial  for  the  robbery. 

At  all  events,  the  prisoner  was  entitled  to  go 
further  on  his  part,  and  show  that,  in  truth, 
the  former  trial  was  concerning  a  robbery,  or 
a  larceny  of  M'Harg's  watch.  This  would  have 
exhibited  an  offense  covered  by  the  last  indict- 
ment, and  precluded  all  further  inquiry  con- 


the  action,  the  defendant  is  entitled  to  read  his  an- 
swers to  such  letters,  so  that  the  j  ury  may  pass  upon 
the  whole  of  the  correspondence. 

Citations-11  Johns.,  260;   1  Phil.  Ev..  264,  265;  1 
Stark.,  286 ;  2  Boe.  &.  P.,  548,  n ;  Peake,  56,  57,  n. 

THIS  was  an  action  on  the  case  tried  at  the 
N.  Y.  Circuit  in  Feb.,  1835,  before  the 
Hon.Ogden  Edwards.one  of  the  Circuit  Judges. 
The  declaration  charged  the  defendant  with 
a  false  representation  as  to  the  credit  of  Messrs. 
Latting,  Adams  &  Stewart,  a  mercantile  house 
at  Matanzas,  to  which  the  plaintiff  was  about 
to  make  a  shipment  of  goods  to  be  sold  on  com- 
mission, and  which  shipment  was  subsequent- 
ly made  and  lost  *by  the  insolvency  of  [*39O 
the  consignees.  On  the  trial  of  the  cause,  the 
plaintiff,  in  support  of  his  action,  offered  to 
read  in  evidence  a  letter  from  one  of  the  firm 
at  Matanzas  to  the  firm  of  which  the  defend- 
ant was  a  partner,  which  letter,  together  with 
a  large  number  of  other  letters,  had  been  pro- 
duced by  the  defendant  and  deposited,  under 
a  judge's  order,  in  the  clerk's  office,  to  be  used 
by  the  plaintiff  as  evidence  in  this  cause.  The 


cerning  it,   until  the  people  should  reply  by   defendant's  counsel  objected  to  the  right  of 
contradictory  proof,  or  by  setting  up,  on  new    the  plaintiff's  counsel  to  select  a  particular  let- 
proof,  a  really  distinct  and  untried  offense.  ' 
But  the  ruling  of  the  court  below  cut  the  pris- 
oner off  from  all  further  proof.     The  whole 
case  was  thrown  upon  a  substantial  difference 
Ii89*]  'between  the  offenses  involved  in  the 
two  indictments,  appearing  on  their  face. 

The  great  object  in  respect  to  that  class  of 
pleas  in  bar  to  which  this  belongs  is  to  see,  in 
the  first  place,  whether  the  former  and  the 
present  declaration  or  indictment  are  of  suffi- 
cient capacity  to  let  in  the  same  cause  of  ac- 
tion or  offense  under  each.  If  "so,  the  former 
trial  is,  prima  facie,  always  a  bar.  The  parties 
should,  however,  be  allowed  free  scope  for  in- 
quiry, as  to  what  was,  in  truth,  the  substan- 
tial matter  before  litigated.  If  that  were  the 
same,  and  the  case  was  tried  upon  its  merits, 
the  decision  becomes  conclusive,  especially  in 
a  criminal  proceeding. 

The  verdict  at  the  General  Sessions  must  be  set 
aside,  and  a  new  trial  had  in  that  court. 

Cited  in— 17  Wend.,  478 :  5  Lana.,  844 ;  57  Barb..  55 ; 
8  Park..  561;  23Ind.,23;  66  Mo.,  374;  17  Ain.  Hep.. 
646  (56  Mo.,  06). 


RAYMOND  v.  HOWLAND. 

Action  on  the  Case  for  False  Representations- Evi- 
dence— Defendant's  Correspondence  with  TJiird 
Persons— Defe  mi-int,  Kn  titled  to  hare  AU  of  It 
Laid  Before  the  Jury—  Practice—  Objection  not 
Raited  Below,  not  Noticed  Here. 

Where  a  correspondence  between  the  defendant 
and  third  persons  has  been  produced  and  depottted. 
under  a  judge's  order  obtained  by  the  plain  tiff,  and 
part  of  the  correspondence  is  read  In  evidence  by 
the  plaintiff  in  tmppnrt  of  his  action,  the  defendant 
is  entitled  to  have  the  whole  of  it  laid  before  toe 

Aii'.l  win-re  In  such  case  the  judge  presiding  at  the 

trial  refuses,  at  tin-  time  «\  lit*  Introduction.  U>  In- 

t  the  Jury  as  to  the  effort  of  such  evidence  upon 

.litnof  the  plaintiff,  a  new  trial  will  in.i  l»- 

granted   for  such   refusal,  when  t Ion  Is 

n  t.,  the  charge  ,.f  tin- judge  mi  submitting  the 

cause  to  tin- jut  v  :  tin-  presumption  U-lng  that  the 

charge  . -nntiim-  «l  tin-  necessary  Instructions. 

\Vh.  p-  tin-  ii-tt.-rmif  tli.-  correspondent*  <>f  the  de- 
fendant are  relied  upon  as  evidence  In  support  of 
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ter,  and  read  it  in  evidence  and  reject  all  the 
others,  insisting  that  if  either  of  the  letters 
was  read,  the  whole  must  be  read.  The  judge 
ruled  that  if  the  defendant's  counsel  required  it, 
the  whole  of  the  letters  mnst  be  read.  The  coun- 
sel for  the  plaintiff  then  prayed  the  judge  to 
decide,  in  the  hearing  and  presence  of  the  jury, 
that  the  reading  of  the  whole  correspondence, 
under  such  circumstances,  would  not  make 
the  letters  the  plaintiff's  evidence,  so  as  to  be 
either  conclusive  or  prima  facie  proof  against 
the  plaintiff  of  the  truth  of  every  representa- 
tion or  statement  which  might  be  contained 
therein,  but  that  it  would  be  the  duty  of  the 
jury  to  consider  what  effect  the  letters  were 
calculated  to  have  on  the  mind  of  the  defend- 
ant. The  counsel  for  the  defendant  insisted 
that  if  the  letters  were  read  by  the  plaintiff's 
counsel,  they  must  be  read  at  his  peril,  and 
that  the  judge  was  not  bound  to  decide  as  to 
the  effect  of  the  evidence.  The  judge  declined 
to  give  any  opinion  as  to  the  effect  of  such  ev- 
idence, and  the  plaintiff's  counsel  excepted. 
The  defendant's  counsel  also  claimed  the  right 
to  read  the  answers  of  the  defendant  to  the  let- 
ters received  from  the  house  at  Matanzas, 
which  was  conceded  to  them  by  the  judge,  and 
the  plaintiff's  counsel  again  excepted.  Numer- 
ous letters  to  and  from  the  house  at  Matanzas 
were  then  read  in  evidence  ;  and  after  other 
proofs  had  been  adduced,  the  cause  was  sub- 
mitted to  the  jury  under  a  c  harge  from  the 
judge,  to  which  neither  party  excepted.  The 
jury  found  for  the  defendant.  The  plaintiff 
asks  for  a  new  trial. 

Mr.  R.  Sedfjrwick,  for  the  plaintiff. 

Messrs.  J.  Anthon  and  S.  P.  Staple*,  for 
the  defendant. 

•fiy  the  Court,  Nelson.  Ch.  J.   The  [*.'«)  1 

ruling  of  the  judge  that  if  the  plaintiff  read 
any  one  of  the  letters,  deposited  by  the  defend- 
ant under  the  order  made  for  that  purpose,  he 
WBH  bound  to  read  Ihe  whole  of  them,  if  re- 

? uired  to  do  so  by  the  defendant,  was  correct, 
n    Ijitrrtnct  v.    Ins.  Co.,    11   John*.,  260,  the 
plaintiff   furnished  to  the  defendants,  under 
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oath,  a  number  of  letters  of  the  master  of  the 
ship  Atlantic,  and  others  in  pursuance  of  a 
rule  of  court,  previously  obtained  by  the  de- 
fendants. On  the  trial,  an  objection  was  made 
by  the  counsel  for  the  plaintiff  to  the  reading 
of  the  letters  in  evidence,  unless  all  of  them 
which  had  been  furnishsd  under  the  order 
were  to  be  considered  as  evidence.  The  coun- 
sel for  the  defendants  insisted  that  reading 
from  the  correspondence,  as  to  a  particular 
point,  would  not  make  the  letters  which  related 
to  distinct  matters  evidence.  The  judge  at  the 
circuit  decided  that  any  of  the  letters  might  be 
read  by  either  party.  Judge  Thompson,  in  de- 
livering the  opinion  of  the  court,  observes,  that 
these  letters  were  drawn  out  from  the  plaintiff 
under  a  rule  of  court  obtained  on  application 
of  the  defendant.and  which  required  the  plaint- 
iff to  produce,  under  oath,  all  letters,  in  his 
possession  which  related  to  or  concerned  the 
ship,  or  in  respect  to  the  voyage;  that  this  was 
analogous  to  an  answer  in  chancery  ;  and  that 
it  was  an  invariable  rule,  where  an  answer  is 
given  in  evidence  in  a  court  of  law,  the  party 
is  entitled  to  have  the  whole  of  his  answer 
read.  1  Phil.  Ev.,  264,  265  ;  1  Stark.,  286  ;  2 
Bos.  &  P.,  548,  and  n.  ;  Peake,  56,  57,  n.  It 
would  be  obviously  unjust,  if  the  party  who 
has  procured  the  correspondence  of  his  adver- 
sary, with  a  view  to  draw  from  him  favorable 
admissions,  or  evidence,  should  be  permitted 
to  select,  at  pleasure,  such  portions  of  it  as 
might,  alone,  be  turned  to  his  account,  to  the 
exclusion  of  the  residue,  and  thereby  preclude 
all  possibility  of  explanation.  Insulated  letters 
out  of  a  series  must  necessarily  afford  an  erro- 
neous and  partial  view  of  the  mind  and  con- 
duct of  the  writer  ;  and  to  tolerate  a  selection 
of  them  for  evidence,  after  an  opportunity  for 
inspection,  would  operate  almost  as  injurious- 
ly to  the  rights  of  the  party,  as  if  his  adversary 
392*]  *were  allowed  to  control  the  proof  he 
should  give  on  the  trial.  In  effect,  admissions 
are  sought  for  by  the  introduction  of  this  cor- 
respondence, and  the  whole  called  for  should 
be  heard,  in  analogy  to  the  rule  that  the  whole 
of  an  admission  or  conversation  shall  be  taken 
together.  True,  the  party  may  always  limit 
the  letters  in  the  course  of  the  correspondence, 
in  the  call  for  them,  and  thus  confine  the  proof 
to  them  ;  but  the  security  of  his  adversary 
against  injustice  in  this  way,  will  usually  be 
found  in  the  inability  to  specify  those  exclu- 
sively favorable. 

The  counsel  for  the  plaintiff  called  upon  the 
presiding  judge  to  declare,  in  the  hearing  of 
the  jury,  at  the  time  the  correspondence  was 
read  in  evidence,  its  legal  effect ;  or,  in  other 
words,  how  far  the  letters  were  evidence  of  the 
facts  and  statements  contained  in  them;  which 
was  declined.  No  exception  was  taken  to  the 
charge  of  the  judge,  and  we  are,  therefore, 
bound  to  assume  that  it  was  unexceptionable 
in  every  respect ;  that  the  law  in  regard  to  the 
influence  of  this  correspondence  upon  the  rights 
of  the  respective  parties  was  ultimately,  fairly 
and  properly  expounded  to  the  jury.  At  all 
events,  there  is  nothing  in  the  case  indicating 
the  contrary.  This  is  all  that  can  be  legally  re- 
quired of  the  presiding  judge  in  the  case.  If 
the  evidence  offered  is  admissible,  he  is  bound 
to  receive  it ;  and  whether  it  shall  be  accom- 
panied with  explanatory  comments  or  not  from 
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him,  is  a  question  which,  at  most,  must  be  left 
to  the  exercise  of  his  discretion.  In  the  order- 
ly proceedings  of  a  cause,  these  should  be 
omitted  till  his  charge  to  the  jury,  according 
to  the  course  of  the  present  trial. 

The  judge  was  also  right  in  his  decision,  al- 
lowing the  letters  of  the  Messrs.  Rowlands  to 
be  read,  which  were  written  in  answer  to  those 
of  the  house  of  Latting,  Adams  &  Stewart, 
which  had  been  given  in  evidence.  This  was 
obviously  necessary  and  proper,  to  enable  the 
court  and  jury  to  ascertain  the  true  influence 
and  effect  of  that  correspondence.  The  case 
may  be  likened  to  a  conversation  between  the 
parties  belonging  to  the  two  houses,  upon  the 
several  matters  to  which  the  correspondence 
relates  ;  and  to  have  excluded  the  letters  of  the 
defendant's  house  would  *have  been,  in  [*393 
effect,  like  refusing  to  hear  the  part  of  a  con- 
versation maintained  by  one  of  the  interlocu- 
tors. Indeed,  it  was  conceded  on  the  argument, 
by  the  counsel  for  the  plaintiff,  that  these  let- 
ters were  admissible,  so  far  as  they  were  ex- 
planatory of  those  received  from  Adams,  and 
with  the  benefit  of  this  admission,  we  have  not 
been  able  to  discover  any  error  in  respect  to 
those  allowed  in  evidence. 

New  trial  denied. 

8.  C.  Anth.  N.  P.,  308. 
Cited  in— 64  N.Y..  369. 


FOX  v.  PHELPS. 

Wills — Devise —  Where  Terms  of.  Indicate  Pur- 
pose to  Dispose  of  the  Entire  Interest  of  Testa- 
tor, the  Fee  Passes — Construction — Charge  on 
Person  of  Devisee — Effect  of,  in  Passing  Fee — 
Condition — Presumption  of  Performance  from 
Lapse  of  Time —  Unlimited  Dispositwn  of  the 
Rents  and  Profits  Sometimes  Passes  Estate  It- 
self— Charge  upon  the  Land. 

Where  the  terms  of  a  devise  are  such  as  clearly  to 
indicate  the  purpose  of  the  testator  to  dispose  of  his 
whole  interest  in  the  property  devised,  the  devisee 
will  have  an  estate  in  fee,  although  there  be  no 
words  of  limitation  ;  and  such  is  especially  the  case 
where  in  the  introductory  part  of  the  will  the  tes- 
tator expresses  the  intention  to  dispose  of  his  estate, 
using  the  word  to  denote  the  quantum  of  interest  or 
property,  and  not  as  a  mere  description  of  the  land 
devised. 

So  a  fee  will  pass  where  there  are  no  words  of  lim- 
itation, and  a  charge  is  created  on  the  person  of  the 
devisee,  in  respect  of  the  estate  devised,  unless 
there  be  other  words  in  the  will  which  go  to  limit 
the  quantum  of  interest :  where  the  charge  is  on  the 
land  or  on  the  rents  and  profits,  instead  of  the  per- 
son of  the  devisee,  the  rule  is  otherwise. 

Where,  on  the  happening  of  a  certain  event,  the 
estate  is  to  be  valued  and  the  devisee  is  to  pay  to 
another  an  equal  part  of  the  estate  in  cash,  the 
charge  is  on  the  person,  and  not  on  the  land,  and 
may  be  enforced  as  an  equitable  mortgage. 

A  mere  injunction  upon  or  direction  to  a  devisee 
to  pay  a  sum  of  money  to  a  third  person,  without 
other  words  showing  that  a  condition  was  intended, 
will  not  render  the  estate  conditional ;  but  if  a  de- 
vise be  to  one,  he  paying  to  another  a  sum  certain, 
such  words,  it  seems,  will  create  either  a  condition 
or  limitation,  as  will  be  supposed  best  to  supply  the 
intent  of  the  testator. 

A  will  must  be  construed  according  to  the  exist- 
ing state  of  things  at  the  time  of  the  testator's 
death. 

An  unlimited  disposition  of  the  rents  and  profits 
or  income  of  an  estate  will  sometimes  carry  the  es- 
tate itself,  but  the  rule  does  not  apply  where  the 
rents  and  profits  are  given  only  for  a  limited  period. 

Where  a  will  directs  the  rents  and  profits  of  an 
estate  to  be  applied  for  a  limited  period  to  the  main- 
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tenance,  support  and  education  of  certain  indi- 
viduals, the  provision  is  a  charge  upon  the  land  in 
the  bands  of  the  devisees. 

394*]  *It  seems,  where  an  estate  is  given  upon 
condition  that  the  devisee  shall  at  a  fixed  period  pay 
a  certain  proportion  of  the  estate  (to  be  valued)  to 
a  third  person,  in  cash,  and  an  action  is  brought  for 
the  forfeiture  of  the  condition  29  years  after  the 
cause  of  action  accrued,  that  performance  of  the 
condition  would  be  presumed,  unless  such  presump- 
tion was  rebutted  by  proof. 

Citations— Cowp.,  299;  6  Johns.,  185:  12  Johns., 
389 ;  17  Johns.,  281 ;  1  Johns.  Ch.,  494 ;  3  Pet,  376, 379 : 
2  Prest.  Est..  206;  3  Wils..  333:  10  Johns.,  148;  18 
Johns  ,  31,  381 ;  6  Co.,  16 ;  Cro.  Jac.,  104 ;  4  Ves..  51 ; 
2  P.  Wms.,  194 ;  3  Atk.,  316 :  8  T.  R.,  1 ;  5  East,  87 ;  1 
Paige,  32 ;  Cro.  Eliz.,  146,  204 ;  3  Co.,  21 ;  10  Co.,  41 ; 
Co.  Lltt.,  236  b ;  Amb.,  167;  2  Conn.,  196. 

TERROR  from  the  Superior  Court  of  the  City 
J-J  of  N.  Y.  This  was  an  action  of  eject- 
ment, brought  by  Fox  against  Phelps,  for  the 
recovery  of  an  undivided  fourth  part  of  a 
house  and  lot  in  the  City  of  N.  Y.  On  the 
trial  of  the  cause  the  following  facts  appeared: 
Catharine  Thorne,  the  grandmother  of  the 
plaintiff,  died  seised  of  the  lot  in  question, 
leaving  5  children,  of  whom  Abigail,  the 
mother  of  the  plaintiff,  was  one.  She  was 
married  to  one  Warren  Fox,  and  died,  leaving 
the  plaintiff  her  only  surviving  child  and  heir 
at  law.  Thomas,  one  of  the  children  of  Cath- 
arine Thorne,  died  without  issue.  On  this  evi- 
dence the  plaintiff  rested.  The  defendant  gave 
in  evidence  the  last  will  and  testament  of  Cath- 
arine Thorne,  the  grandmother  of  the  plaint- 
iff, bearing  date  Sep.  28,  1787,  which,  after 
directing  the  burial  of  the  testatrix,  proceeds 
as  follows :  "  And  as  for  my  temporal  estate, 
I  give  and  bequeath  in  manner  following :  1. 
Imprimis.  I  will  and  order  that  all  my  just 
debts  be  paid  by  my  executors  hereinafter 
named,  together  with  my  funeral  charges  and 
expenses,  in  some  convenient  time  after  my 
decease.  2.  Item.  I  give,  devise  and  bequeath 
to  my  son,  William  Thorne,  the  sum  of  two 
pounds,  as  an  acknowledgment  and  in  lieu  of 
his  birthright.  3.  Item.  I  give,  devise  and 
bequeath  unto  my  sons,  Henry  Thorne  and 
Isaac  Thorne,  the  house  and  'lot  of  ground 
wherein  I  am  now  in  possession  of,  but  on  this 
condition:  that  after  ray  decease  the  said  prem- 
ises, and  every  part  and  parcel  thereof,  be  let, 
and  the  moneys  arising  therefrom  I  do  will 
and  order  shall  go  and  be  applied  by  my  exec- 
utors hereinafter  named  for  the  maintenance, 
support  and  education  of  my  two  children, 
Thomas  and  Abigail,  in  manner  following,  to 
wit :  the  said  Abigail  until  she  shall  arrive  to 
the  age  of  21  years,  or  day  of  marriage,  which 
shall  tirst  happen  ;  and  the  said  TBbmas  until 
he  shall  arrive  to  the  age  of  15  years,  and  no 
longer,  which  will  be  judged  he  will  be  fit  and 
31*5*]  capable  to  *go  to  some  trade  or  em- 
ployment. 4.  Item.  (The  testatrix  disposes  of 
her  household  furniture  and  wearing  apparel.) 

5.  Item.  And  it  is  my  will  and  devise,  and  I 
il<>  hereby  order  and  direct  that  my  said  two 
HODS,  Henry  and  Isaac,  shall  have  and  hold, 
and  enjoy  the  free  use  and  liberty  of  the  gar- 
ret or  upper  part  of  the  said  house  wherein  I 
now  dwell,  for  the  storage  of  their  furniture. 

6.  Item.  It  I»  my  will  and  devise,  and  I  do 
hereby  require  and  direct,  and  I  do  order  and 
appoint  my  said  executors  hereinafter  named, 
that  when  my  said  daughter,  Abigail,  shall  ar- 
rive to  her  age  or  day  of  marriage,  that  then 


WKN-D.  17. 


the  real  estate  shall  be  valued,  and  the  said 
Henry  Thorne  and.  Isaac  Thorne  shall  and 
they  are  respectively  required  to  pay  an  equal 
part  of  my  estate  to  the  rest  in  cash  ;  but  in 
case  my  said  daughter,  Abigail,  should  hap- 
pen to  die  before  she  should  be  of  age  or  day 
of  marriage,  then  my  said  real  estate  to  be  kept 
and  detained  ia  the  hands  and  possession  of 
my  said  executors,  until  my  said  son,  Thomas 
Thorne,  shall  be  of  his  full  age,  and  after  that 
the  same  shall  be  equally  divided  between 
them,  share  and  share  alike."  The  testatrix 
then  appoints  her  son  Henry  and  her  friend 
Jacob  Hageman  executors  of  her  will.  The 
house  and  lot  mentioned  in  the  will  are  the 
premises  in  question.  The  time  of  the  death 
of  the  testatrix  was  not  proved,  but  a  quit- 
claim deed  of  the  premises  in  question  was 
produced,  executed  by  Isaac  Thorne  to  Henry 
Thorne,  bearing  date  May  12,  1800.  Henry 
Thorne  received  rent  for  the  premises  until 
Apr.  6,  1811,  when  for  the  consideration  of 
$1,500  he  conveyed  the  same  to  one  Samuel 
Mills,  from  whom,  by  various  mesne  convey- 
ances, the  defendant  derived  title.  It  appeared 
in  evidence  that  Abigail,  the  mother  of  the 
plaintiff,  was  born  in  1784 ;  in  1802  she  was 
married  to  Warren  Fox.  and  in  1803  her  son, 
the  plaintiff,  was  born.  Warren  Fox  died  in 
1805,  and  about  two  years  after  his  death  Abi- 
gail married  Peter  Conti,  and  in  1810  departed 
this  life.  Henry  Thorne  died  several  years 
previous  to  the  trial,  and  Isaac  Thorne  in  1834, 
in  which  year  this  suit  was  commenced.  The 
evidence  being  closed,  the  presiding  judge  de- 
cided that  Henry  and  Isaac  Thorne,  by  the 
will  of  their  mother,  took  an  estate  in  fee  in 
*the  premises,  subject  to  the  provis  [*J39O 
ions  and  payments  out  of  the  same  to  and  for 
their  sister  and  brother,  as  directed  by  the  will, 
which  were  either  charges  upon  the  estate  or 
trusts  affecting  it ;  but  that  if,  however,  the 
estate  of  Henry  and  Isaac  under  the  will  was  a 
conditional  estate,  the  conditions  were  such 
that  the  jury  might,  after  the  lapse  of  time 
that  had  accrued,  and  under  the  evidence  in 
the  case,  presume  that  the  conditions  had  been 
performed  or  satisfied.  In  respect  to  the  ques- 
tion of  adverse  possession,  which  had  been 
raised  on  the  trial,  the  judge  instructed  the 
jury  that  if  they  were  of  opinion  that  the  pos- 
session of  the  defendant  and  those  under  whom 
he  claimed  was  adverse,  and  had  continued  NO 
for  25  years,  the  defendant  would  be  entitled 
to  their  verdict  on  that  ground  :  the  plaintiff's 
rights,  if  any  he  had,  not  being  saved  by  any 
statutory  exceptions,  nor  the  right  of  entry 
postponed  by  any  estate  for  life.  The  counsel 
for  the  plaintiff  excepted  to  the  decision  and 
charge  of  the  judge.  The  jury  found  a  ver- 
dict for  the  defendant,  upon  which  judgment 
was  entered.  The  plaintiff  sued  out  a  writ  of 
error. 

Mt**r».  W.  Kent  and  S.  Sherwood,  for 
the  plaintiff,  insisted  that  the  devise  lo  Henry 
and  Isaac  passed  a  life  estate  merely  ;  that 
there  were  no  words  in  the  the  will  from  whirh 
it  must  be  necessarily  Inferred  that  n  devise  in 
fee  was  intended  ;  that  the  payment  of  the 
shares  of  Abigail  and  Thomas  was  not  charged 
upon  Henry  and  Isaac  personally,  hut  u]x)n 
the  estate;  and  in  a  certain  event,  the  estate  was 
to  be  kept  in  the  hands  of  the  executors  until 
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Thomas  arrived  to  the  age  of  21,  when  it  was 
to  be  divided  between  him  and  Henry  and 
Isaac,  share  and  share  alike.  If  the  estate  de 
vised  was  a  estate  in  fee,  it  was  a  conditional 
fee  or  limitation;  it  was  directed  to  be  let  by 
the  executors,  and  the  income  to  be  appropri- 
ated until  Abigail  attained  her  age,  or  married, 
to  her  maintenance  and  the  maintenance  of 
Thomas;  and  on  the  happening  of  either  event, 
the  estate  was  to  be  valued,  and  Henry  and 
Isaac  were  to  pay  Abigail  and  Thomas  their 
equal  parts  in  cash.  If,  therefore,  the  estate 
was  a  conditional  fee,  the  devisees  were  bound 
897*]  to  show  the  condition  performed,  *or 
the  estate  went  to  the  heir  at  law,  and  he  may 
enter  for  forfeiture  of  the  condition.  It  cannot 
be  objected  that  the  plaintiff  has  lost  anything 
by  lapse  of  time.  Until  1811.  when  the  prop- 
erty was  sold  to  Mills,  the  possession  of  Henry 
Thome  was  not  adverse;  when  it  became  ad- 
verse, Abigail  was  under  coverture,  and  when 
she  died,  the  plaintiff  was  an  infant,  who 
brought  his  suit  within  10  years  after  attaining 
his  age. 

Messrs.  D.  Lord.  Jr.,  and  G.  Griffin,  for 
the  defendant,  insisted  that  Henry  and  Isaac 
took  an  estate  in  fee  simple  under  the  will ;  that 
if  the  payment  of  the  shares  of  Abigail  and 
Thomas  was  necessary  to  the  consummation  of 
the  title  of  the  devisees,  such  payment,  from 
the  lapse  of  time,  should  be  presumed  to  have 
been  made.  Besides,  they  insisted  that  the  de- 
fendant was  protected  by  the  Statute  of  Lim- 
itations. 

By  the  Court,  Bronson,  J.  The  judge  hav- 
ing decided  that  the  devisees, Henry  and  Isaac 
Thorne,  took  a  fee  in  the  land  under  the  will 
of  their  mother,  it  is  impossible  to  say  that  the 
jury  have  passed  upon  any  other  question  made 
on  the  trial.  We  can,  therefore,  take  no  notice 
of  the  question  of  adverse  possession,  nor  in- 
quire whether  a  sufficient  foundation  was  laid 
for  the  presumption  that  the  charges  created 
by  the  will,  in  favor  of  Abigail  and  Thomas, 
have  been  satisfied.  We  are  left  to  the  single 
inquiry,  whether  Henry  and  Isaac  Thorne  took 
a  fee  under  the  will,  on  the  death  of  their 
mother. 

The  will  is  very  inartificially  drawn;  but  the 
intention  of  the  testatrix,  which  must  be  our 
pole-star  in  the  construction  of  such  instru- 
ments, may,  I  think,  be  ascertained  with  rea- 
sonable certainty.  The  leading  features  of  the 
will  are,  that  the  rents  and  profits  of  the  land 
should  go  to  Thomas  and  Abigail  for  a  limited 
period  after  the  death  of  the  testatrix;  that 
when  Abigail  should  be  married,  or  attain  the 
age  of  21  years  if  not  before,  Henry  and  Isaac 
should  have  the  estate,  and  should  pay  an  equal 
part  of  the  value  to  Thomas  and  Abigail;  that 
8J>8*]  in  case  Abigail  should  *die  unmarried, 
and  before  she  attained  the  age  of  21,  the  land 
should  be  equally  divided  between  Henry, 
Isaac  and  Thomas;  and  in  any  event,  the  tes- 
tatrix intended  to  dispose  of  her  whole  interest 
or  estate  in  the  land,  leaving  nothing  to  de- 
scend to  her  heirs  at  law.  On  this  general  out- 
line of  the  will,  the  question  is,  how  far  and 
in  what  manner  can  the  intention  of  the  testa- 
trix be  carried  into  effect,  without  violating 
the  rules  of  law. 

Although  the  devise  to  Henry  and  Isaac  con- 
tains no  apt  words  for  passing  a  fee,  yet  I 
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think  it  apparent,  upon  several  grounds,  that 
the  testatrix  intended  to  dispose  of  her  whole 
interest  or  estate  in  the  land.  After  the  usual 
prefatory  matter,  she  commences  the  will  by 
saying:  "As  for  my  temporal  estate,  I  give  and 
bequeath  in  manner  following."  The  word 
"estate,"  when  used  to  denote  the  quantum  of 
interest  or  property,  and  not  as  a  mere  descrip- 
tion of  the  land  devised,  is  sufficient  in  a  will 
to  pass  a  fee;  and  so  is  any  other  word  or  form 
of  expression  which  clearly  indicates  the  pur- 
pose of  the  testator  to  dispose  of  his  whole  in- 
terest in  the  property  devised.  Hogan  v.  Jack- 
son, Cowp.,  299;  Jackson  v.  Merrill,  6  Johns., 
185;  Jackson  v.  Babcock,  12  Id.,  389;  Jackson 
v.  Housel,  17  Id.,  281.  It  is  true,  that  the  intro- 
ductory clause  is  never  conclusive  in  the  con- 
struction of  a  will,  and  without  some  appropri- 
ate word  in  the  body  of  the  devise,  will  not  be 
sufficient  to  carry  a  fee.  Still,  this  clause  is  re- 
garded as  very  material  to  the  inquiry  concern- 
ing the  purpose  of  the  testator  in  relation  to 
the  quantum  of  estate  devised.  Introduc- 
tory words,  says  Ld.  Mansfield,  in  Hogan  v. 
Jackson,  cannot  vary  the  construction  of  a  de- 
vise, unless  there  are  words  in  the  devise  itself 
sufficient  to  carry  the  degree  of  interest  con- 
tended for;  but  wherever  they  assist  to  show 
the  intention  of  the  testator,  the  courts  have 
laid  hold  of  them  as  they  do  of  every  other  cir- 
cumstance in  a  will,  which  may  help  to  guide 
their  judgment  to  the  right  and  true  construc- 
tion of  it.  See,  also,  Earl  v.  Grim,  1  Johns. 
Ch.,  494;  Finlay  v.  King,  3  Pet..  379.  Mr. 
Preston  concludes  a  review  of  the  English  cases 
on  this  subject  by  the  remark,  that  the  intro- 
ductory clause  in  a  will  is  a  key  to  the  inten- 
tion of  a  testator  and  *in  its  application  [*399 
to  a  clause  of  devise,  is  of  the  same  effect  as 
the  preamble  of  a  statute  is  to  the  enacting 
clause.  2  Prest.  Est.,  206. 

Taking  this  key  to  the  intention  of  the  testa- 
trix, let  us  now  proceed  to  examine  other  parts 
of  the  will.  By  the  second  clause,  she  gives 
£2  to  her  son  William  "as  an  aknowledgment, 
and  in  lieu  of  his  birthright."  This  plainly 
manifests  the  purpose  of  excluding  William 
from  the  inheritance.  He  was,  in  no  event,  to- 
take  anything  beyond  the  pecuniary  legacy. 
Then,  by  the  third"  clause,  the  property  in  ques- 
tion is  devised  to  Henry  and  Isaac, but  without 
any  words  sufficient  to  carry  a  fee.  By  the 
sixth  clause,  it  is  provided,  in  a  certain  event, 
that  "  the  real  estate  shall  be  valued,  and  the 
said  Henry  Thorne  and  Isaac  Thorne  shall,  and 
they  are  respectively  required  to  pay  an  equal 
part  of  my^rotate  to  the  rest  in  cash."  Although 
the  words  "  real  estate,"  as  here  used,  may,  in 
in  one  point  of  view,  be  regarded  as  only  de- 
scriptive of  the  land  or  thing  devised,  yet  in 
another,  they  must,  I  think,  betaken  as  denot- 
ing the  quantum  of  interest  which  the  testatrix 
had  in  the  land.  Being  owner  of  the  fee,  she 
directs  that  "  the  real  estate  shall  be  valued." 
Value,  when  applied  without  qualification  to 
property  of  any  description,  necessarily  means 
the  price  which  it  will  command  in  market.  It 
supposes  that  the  purchaser  is  to  acquire  a  per- 
fect title,  or  the  unlimited  right  to  dispose  of 
the  property  at  pleasure.  The  value  of  a  lot 
of  land  is  the  price  which  can  be  obtained  from 
a  purchaser  on  conveying  to  him  a  fee,  or  the 
right  of  absolute  dominion  over  the  property. 
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When  the  testatrix,  without  any  qualification, 
directed  the  real  estate  to  be  valued,  she  evi- 
dently intended  that  an  estimate  of  its  worth 
should  be  made,  in  reference  to  the  interest 
which  she  had  in  it.  If  this  construction  need- 
ed any  confirmation,  it  would  be  found  in  the 
words  which  follow  in  the  will.  Henry  and 
Isaac  are  to  pay  "an  equal  part  of  my  estate  to 
the  rest."  The  four  children  were  to  have  the 
whole  estate  in  equal  shares;  but  this  was  to  be 
effected  by  giving  the  land  itself  to  Henry  and 
Isaac,  and  requiring  them  to  pay  an  equivalent 
for  two  shares,  or  one  half  of  its  value,  to 
4OO*]  Thomas  and  Abigail.  *In  the  conclud- 
ing part  of  the  sixth  clause,  the  testatrix  again 
speaks  of  "  my  said  real  estate,"  and  in  a  cer- 
tain event,  directs  that  it  be  equally  divided 
between  Henry,  Isaac  and  Thomas.  Here,  as 
elsewhere  throughout  the  clause,  she  was  evi- 
dently speaking  of  her  whole  interest  in  the 
land, and  plainly  intended  to  dispose  of  the  fee. 

Reading  the  third  clause,  by  which  the  prop- 
erty is  devised  to  Henry  and  Isaac  in  terms 
which  import  that  they  were  to  take  a  present 
interest,  3  Pet.,  376,  in  connection  with  the 
sixth  clause,  which  goes  to  fix  the  quantum  of 
interest,  I  caunot  entertain  a  doubt  that  the  tes- 
tatrix intended  the  devisees  should  take  a  fee; 
and  the  words  which  she  has  employed  are  suf- 
ficient to  give  effect  to  that  intent,  without 
transgressing  any  rule  of  law.  In  Orayson  v. 
Atkinson.  3  Wils.,  333,  Ld.  Hardwicke  re- 
marked, that  "  intention  at  first  is  one  thing, 
and  the  execution  of  that  intention  is  another." 
In  this  case,  the  testatrix  has,  I  think,  execut- 
ed her  intention, by  using  such  language  in  the 
devising  clauses  as  will  carry  her  whole  inter- 
est in  the  land  to  the  devisees. 

But  there  is  another  view  of  the  case,  which 
I  think  entirely  decisive  of  the  question.  By 
the  third  clause  of  the  will,  the  land  is  devised 
to  Henry  and  Isaac;  but  the  words,  standing 
alone,  would  only  carry  a  life  estate.  Then 
follows  the  sixth  clause,  by  which  a  charge  is 
created  on  the  persons  of  the  devisees  in  re- 
spect of  the  estate  devised.  In  every  such  case, 
the  devisee  will  take  a  fee  by  implication,  un- 
less there  be  other  words  in  the  will  which  go 
to  limit  the  quantum  of  interest.  Here  the 
charge  is  equal  in  amount  to  one  half  the  value 
of  the  land;  but  however  small  the  charge  may 
be,  if  the  devisee  is  required  to  pay  a  gross 
sum  out  of,  or  in  respect  of,  the  land  devised, 
that  which  would  otherwise  only  be  a  life  es- 
tate, will  be  enlarged  to  a  fee.  This  rule  of 
construction  is  founded  on  the  principle,  that 
if  tin;  devisee  only  took  a  life  estate,  he  might 
be  a  loser  by  takfng  under  the  will — he  might 
die  before  lie  had  received  from  the  land  the 
sum  which  he  had  paid.  Where  the  charge  is 
on  the  land,  instead  of  the  person  of  the  dev- 
isee, or  on  the  rents  and  profits  of  the  land,  the 
K>|*l*ruleis  otherwise.  There  has  been 
Home  difficulty  in  the  application  of  the  rule, 
in  cases  where  there  was  room  for  doubt 
whether  the  charge  was  on  the  estate,  or  on  the 
pcr-nn  of  the  devisee.  But  here  the  charge  is 
plainly  on  the  persona  of  the  devisees,  and  in 
cases  of  thin  description,  the  books  speak  a  uni- 
form language.  Jackton  v.  Merrill,  6  Johns., 
1M;  Jacluon  v.  Bull,  10  Id.,  148;  Jackwn  v. 
Martin,  18  Id.,  81;  Collier't  case,  6  Co.,  16.  It 
would  be  easy  to  multiply  authorities  on  this 
WKND.  17. 


point  to  an  indefinite  extent;  but  the  labor 
would  be  useless. 

If  upon  the  true  construction  of  the  will, 
Henry  and  Isaac  Thorne  took  a  fee  in  the  land 
on  the  death  of  their  mother,  it  may  be  proper 
to  inquire  whether  the  intention  of  the  testa- 
trix in  relation  to  other  matters  can  be  carried 
into  effect.  I  think  it  can.  It  is  not  absolute- 
ly essential  that  the  will  should  be  executed  in 
the  precise  form  contemplated  by  the  testatrix. 
Indeed,  upon  any  construction,  that  is  impos- 
sible. It  is  enough  that  the  substance  is  pre- 
served, and  that  the  will  be  carried  into  effect 
as  near  as  may  be  in  the  manner  which  she  has 
prescribed. 

In  the  events  which  have  happened,  it  is  not 
very  important  to  consider  the  contingent  lim- 
itation over  in  case  Abigail  should  die  under 
age  and  before  her  day  of  marriage.  In  that 
event,  Thomas  was  to  share  the  estate  with 
Henry  and  Isaac.  But  the  proper  rule  seems 
to  be,  to  construe  the  will  according  to  the  ex- 
isting state  of  things  at  the  time  of  the  testa- 
tor's death.  Jacksonv.  Bittinger,  18  Johns.,  381. 
It  was  at  that  time  possible  that  Thomas  would 
ultimately  become  entitled  to  share  the  estate 
with  his  two  brothers.  This  direction  might, 
I  think,  take  effect  as  an  executory  devise.  But 
if  the  will  was  incapable  of  execution  in  this 
manner,  it  will  not  aid  the  plaintiff,  for  I  can 
perceive  no  other  possible  form  in  which 
Thomas  could  ever  take  under  the  will.  If  the 
limitalion  over  on  the  death  of  Abigail  was 
void,  then  Henry  and  Isaac  had  a  fee.  which 
could  in  no  event  be  defeated  as  to  any  portion 
of  the  estate.  But  I  see  no  reason  to  doubt  that 
the  limitation  was  valid,  and  might  have  taken 
effect  as  an  executory  devise. 

*By  the  third  clause  of  the  will,  the  [*4O2 
testatrix,  after  devising  the  property  to  Henry 
and  Isaac,  proceeds  as  follows:  "But  on  this 
condition,  that  after  my  decease,  the  said  prem- 
ises and  every  part  and  parcel  thereof,  shall  be 
let,  and  the  moneys  arising  therefrom,  I  do 
will  and  order,  shall  go  and  be  applied  by  my 
executors  hereinafter  named,  for  the  mainten- 
ance, support  and  education  of  my  two  chil- 
dren, Thomas  and  Abigail,"  for  limited  periods. 
The  word  "condition."  in  this  clause,  is  of  no 
special  importance.  The  substance  is,  that  al- 
though the  property  is  given  to  Henry  and 
Isaac,  yet  Thomas  and  Abigail  must,  for  a 
limited  period,  have  the  rents  and  profits. 
Whether  that  end  should  be  effected  by  letting 
the  property  to  some  third  person,  or  the  dev- 
isees should  occupy  themselves  and  account 
for  the  rents  and  profits,  was  wholly  unim- 
portant. It  did  not,  in  any  way.  affect  the 
question,  whether  the  devisees  took  a  fee  or 
not  on  the  death  of  their  mother.  An  unlim- 
ited disposition  of  the  rents  and  profits,  or  in- 
come of  an  estate,  will  sometimes  carry  the 
estate  itself.  Kerry  v.  Derrick,  Cro.  Jac.,  104; 
Phillipt  v.  Chamberlaitu,  4  Ves.,  51.  In  Ne*v 
landr.  Shephfrd,  2  P.  Wms..  194.  a  devise  of 
the  produce  and  interest  of  the  estate  to  cer- 
tain grandchildren  for  a  limited  period,  was 
held  to  pass  the  estate  itself.  Hut  tlic  authori- 
ty of  this  case  was  denied  by  Ld.  Ilunlwic-ke 
in  Fonerenu  v.  Wnifreau,  8  Atk.,  316.  The 
rule  cannot  apply  where,  as  in  this  case,  the 
rctiN  and  profits  are  only  given  for  n  limited 
period.  Earl  v.  Grim,  I  Johns.  Ch.,  494. 
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This  provision  for  the  support  and  education 
of  Thomas  and  Abigail,  was  a  charge  on  the 
land  in  the  hands  of  the  devisees.  It  was  the 
duty  of  the  executors  or  the  guardians  of  the 
children  to  call  on  the  devisees  to  account  for 
the  rents  and  profits  so  long  as  the  charge  con- 
tinued, and  to  see  that  they  were  applied  ac- 
cording to  the  directions  of  the  will.  That  the 
account  could  be  enforced  there  can  be  no 
doubt. 

When  Henry  and  Isaac  assented  to  the  de- 
vise and  took  the  estate  under  the  will,  they 
became  liable  for  the  payment  of  the  shares  to 
Thomas  and  Abigail,  in  the  event  on  which  the 
estate  was  to  be  valued.  Doe  v.  Holmes,  8  T. 
4O3*]  *R.,  1;  5  East,  87.  And  although  this 
was  a  personal  charge  on  the  devisees,  it  might 
still  be  enforced  as  an  equitable  mortgage  on 
the  estate  in  their  hands.  BirdsaU  v.  Hewlett, 
1  Paige,  32. 

Upon  the  construction  which  I  have  given 
to  the  will,  the  intention  of  the  testatrix  is  car- 
ried into  full  effect.  Although  the  instrument 
is  very  informal,  no  essential  part  of  the  pur- 
pose of  the  testatrix  will  fail.  There  is,  I  think, 
no  other  construction,  consistent  with  the  rules 
of  law,  which  will  accomplish  so  much. 

It  may  be  proper  to  take  some  further  notice 
of  the  grounds  on  which  the  plaintiff's  counsel 
mainly  relied  on  the  argument.  It  was  said: 
1.  That  Henry  and  Isaac  took  nothing  under 
the  will  on  the  death  of  the  testatrix,  and  not 
until  the  land  should  be  valued  and  the  shares 
paid  to  Thomas  and  Abigail;  2.  That  they  took 
only  a  life  estate,  which  might  be  enlarged 
into  a  fee  on  performance  of  the  condition,  or 
paying  over  the  shares;  and  3.  If  they  took  a 
fee  on  the  death  of  the  testatrix,  it  was  a  con- 
ditional fee,  or  conditional  limitation,  and  the 
defendant  must  show  the  condition  performed, 
or  the  heir  may  enter  for  the  forfeiture.  The 
first  two  questions  are  involved  in  what  has 
already  been  said.  But,  it  may  be  added,  that 
there  are  very  great  objections  to  the  argument 
that  the  two  devisees  took  nothing  under  the 
will  on  the  death  of  their  mother.  The  devise 
to  Henry  and  Isaac  is  in  the  ordinary  form  of 
a  disposition,  which  is  to  take  immediate  effect 
on  the  death  of  the  testator.  If  they  did  not 
take  the  estate  at  that  time,  it  is  difficult  to  see 
how  they  could  take  at  all.  There  is  no  pro- 
vision in  the  will  that  the  estate  should  pass 
on  paying  over  the  shares  to  Thomas  and  Abi- 
gail. Another  objection  to  the  construction 
contended  for  is  that  it  defeats  a  very  import- 
ant intention  of  the  testatrix.  It  leaves  the  es- 
tate to  descend  to  the  heir  at  law,  when  the 
testatrix  not  only  intended  to  exclude  William 
from  the  inheritance,  but  to  dispose  of  her 
whole  interest  in  the  land.  But  it  is  said  that 
the  estate  might  go  to  the  executors  until  the 
shares  were  paid.  The  answer  is,  that  the  es- 
tate is  not  given  to  the  executors,  but  to  Henry 
and  Isaac.  It  is  true  that  the  rents  and  profits 
4O4*]  *were,  for  a  limited  period,  to  be  ap- 
plied by  the  executors  to  the  support  and  edu- 
cation of  Thomas  and  Abigail.  This  would 
not  give  the  estate  to  the  executors  by  impli- 
cation, especially  as  a  different  disposition  of 
it  was  expressly  made  by  the  will.  And  be- 
sides, the  object  could  be  attained  just  as  well 
by  leaving  the  estate  where  the  testatrix  left  it. 
The  executors  also  had  some  office  to  perform 

180 


in  relation  to  the  valuation  of  the  estate,  though 
the  nature  of  that  duty  is  not  very  clearly  de- 
fined. The  testatrix  probably  intended  that 
they  should  watch  over  the  interests  of  Thomas 
and  Abigail,  and  see  that  the  estimate  was  a 
fair  one.  There  is  a  further  difficulty  in  the 
way  of  giving  the  estate  to  the  executors  on 
the  death  of  the  testatrix.  It  is  conceded  that 
Henry  and  Isaac  would  be  entitled  to  take  on 
paying  the  shares  to  Thomas  and  Abigail;  and 
yet  there  is  no  provision  in  the  will  for  their 
taking  in  that  event.  It  seems  impossible  to 
execute  the  intention  of  the  testatrix  in  this 
form. 

But  the  subsequent  clause  is  deemed  impor- 
tant by  the  counsel,  in  case  Abigail  should  die 
under  age  and  unmarried,  "then  my  said  real 
estate  to  be  kept  and  detained  in  the  hands  and 
possession  of  my  said  executors  until  my  said 
son  Thomas  Thome  shall  be  of  his  full  age, 
and  after  that, the  same  shall  be  equally  divid- 
ed between  them, share  and  share  alike."  There 
is  nothing  in  this  clause  which  goes  to  prove 
that  the  testatrix  did  not  intend  that  Henry  and 
Isaac  should  take  the  estate  immediately  after 
her  death.  The  most  that  can  be  inferred  from 
it  is,  that  she  supposed  the  estate  could,  in  the 
specified  event,  pass  from  the  hands  of  the  dev- 
isees into  those  of  the  executors  until  Thomas 
should  arrive  at  his  full  age.  If  such  was  her 
purpose,  it  is  sufficient  to  say,  that  the  event 
has  not  happened  on  which  the  estate  of  the 
two  devisees  was  to  pass  to  the  executors.  Abi- 
gail was  both  married  and  arrived  at  full  age. 
But  suppose  it  had  been  otherwise,  there  were 
no  words  which  would  carry  the  estate  to  the 
executors ;  nor  was  there  any  reason  why  it 
should  pass  into  their  hands  Why  should  they 
hold  it  between  the  death  of  Abigail  and  the 
*majority  of  Thomas,  and  who  would  [*4O5 
be  entitled  to  the  rents  and  profits  in  the  mean- 
time ? 

Then  it  is  said  that  the  two  devisees  only  took 
a  life  estate  on  the  death  of  the  testatrix  which 
might  subsequently  be  enlarged  into  a  fee  on 
paying  the  shares  to  Thomas  and  Abigail. 
There  is  nothing  in  the  will  to  warrant  this  con- 
struction— no  provisions  for  enlarging  the  es- 
tate or  giving  any  new  interest  to  the  devisees 
on  paying  over  the  shares  If  they  did  not  take 
a  fee  at  first,  I  see  no  possible  way  in  which 
they  could  get  such  an  estate  on  paying  the 
money. 

The  argument  principally  urged  was, that  the 
defendants  took  a  conditional  fee,  and  not  hav- 
ing shown  that  the  shares  were  paid  to  Thomas 
and  Abigail, the  condition  is  broken, and  theheir 
may  enter  for  the  forfeiture.  If  this  were  in 
truth  an  estate  on  condition, I  should  be  strong- 
ly inclined  to  the  opinion  that  the  plaintiff 
must  at  least  give  presumptive  evidence  of  the 
non-performance  of  the  condition  before  he 
could  recover.  Abigail  was  married,  and  the 
shares  were  payable  in  1802.  The  property  has 
been  held  under  the  will  ever  since  ;  and  now, 
after  the  lapse  of  more  than  30  years,  after  the 
devisees  are  both  dead,  and  the  property  has 
passed  through  the  hands  of  several  purchas- 
ers, the  plaintiff  says  that  his  ancestor  had  a 
right  of  entry  for  condition  broken.  Although 
the  payment  of  the  money  was  an  affirmative 
fact,  which  should  in  general  be  shown  by  the 
party  alleging  it,  I  should  have  great  difficulty 
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in  saying  that  the  onus  of  proving  payment 
rested  on  the  defendant.  If  it  be  a  presump- 
tion of  law  that  the  condition  was  performed, 
the  burden  of  proving  a  breach  would  then  be 
thrown  on  the  plaintiff.  But  it  is  unnecessa- 
ry to  pass  upon  this  question. 

This  was  not  an  estate  upon  condition.  It 
was  an  absolute  estate.with  nothing  more  than 
a  personal  charge  on  the  devisees.  In  equity, 
this  charge  would  be  regarded  as  a  lien  on  the 
land  in  the  hands  of  the  devisees  ;  but  it  could 
not  affect  the  legal  title.  There  are  no  words 
in  the  will  which  can  possibly  be  construed 
into  a  condition.  The  property  is  devised  by 
the  third  clause  without  any  qualification.  Aft- 
erwards, in  the  sixth  clause,  the  testatrix  di- 
4O6*]  rects*|that  the  property  shall,  in  a  cer- 
tain event,  be  valued,  and  the  devisees  "shall 
and  they  are  respectively  required  to  pay  an 
equal  part"  to  Thomas  and  Abigail.  It  is  ad- 
mitted that  there  are  many  words  which  in  a 
will  may  make  a  condition, if  it  appear  that  the 
testator  intended  they  should  be  so  construed, 
But  here  we  have  nothing  but  an  injunction  to 
pay  a  sum  of  money.without  anything  to  show 
that  a  condition  was  intended.  It  is  said  that 
the  words  "to  pay"  wili  make  a  condition,  and 
that  may  be  granted, but  it  must  depend  on  the 
manner  or  connection  in  which  they  are  used. 
A  mere  direction  to  pay  a  sum  of  money  has 
never  been  held  to  make  a  condition.  In  Wei- 
lock  v.  Hammond,  Cro.  Eliz.,  204,  the  testator 
devised  a  remainder  to  his  oldest  son,  paying 
40*.  to  each  of  his  brothers,  and  this  was  con- 
strued a  limitation  of  the  estate.  The  same 
thing  was  said  by  the  second  resolution  in  Bo- 
raston'g  case,  3  Co.,  21.  The  reason  is  given 
in  Mary  Portington's  case.  10  Co.,  41  :  "This 
word  (paying)  shall  amount  to  a  limitation  in 
a  will  by  construction, because  in  law  it  is  not 
any  word  either  of  condition  or  limitation, and 
therefore  in  a  will  it  shall  serve  as  well  for  the 
one  as  for  the  other.to  supply  the  intent  of  the 
devisor."  See,  also,  Orickmere  v.  Patterson, 
Cro.  Eliz.,  146,  more  fully  stated  under  the 
name  of  Orickmer't  case,  Co.Litt.,  236  b;  Tun- 
itaU  v.  Bracken,  Arab.,  167.  In  Wheeler  v. 
Walker,  2  Conn.,  196,  the  testator  devised  the 
land  to  his  two  sons,  they  paying  to  his  two 
daughters  $800  each, and  this  was  held  to  make 
a  condition.  In  all  of  these  cases  the  words 
"paying"  or  "to  pay"  were  used  in  such  a  man- 
ner aa  fairly  to  import  a  condition  without  do- 
ing any  violence  to  the  language  of  the  will  ; 
and  although  they  would  not  be  appropriate 
words  in  a  deed,  yet  for  the  purpose  of  carry- 
ing into  effect  the  plain  intent  of  the  testator, 
they  were  held  to  make  either  a  condition  or  a 
limitation,  as  would  best  answer  that  end.  I 
have  met  with  no  case  where  a  mere  injunc- 
tion upon  the  devisee  to  pay  a  sum  of  money 
has  been  construed  into  a  condition. 

It  is  worthy  of  remark,  in  reference  to  a 
question  which  has  been  mentioned, but  which 
4O7  *]  it  is  not  intended  to  decide  *in  this  case, 
that  in  Wellofk  v.  Hammond,  Oriekmer'$  CM6M 
given  by  Coke,  and  in  Wheeler  v.  Walker,  it 
was  stated  affirmatively  that  the  money  was  not 
paid. 

Judgment  affirmed. 

Affirmed— 20  Wend.,  437. 
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Fraud  —  Insolvency  —  Fraud  not  Inferred  from 
Variance  in  Insolvent  Papers  —  Pleading  —  Es- 
toppel. 

A  replication  that  an  insolvent  discharge  pleaded 
a  a  bar  to  a  recovery  was  obtained  per  /rawdem.ad- 
mits  the  Jurisdiction  of  the  officer  who  granted  the 
discharge,  and  estops  the  plaintiff  from  showing' 
:  hat  two  thirds  of  the  creditors  did  not  unite  in  the 
petition  for  the  discharge. 

Fraud  will  not  be  inferred  from  the  simple  fact 
that,  from  the  insolvent  papers  themselves,  it  ap- 
pears that  the  amount  of  the  debts  owing  to  the  pe- 
titioning creditors  is  not  equal  to  two  thirds  of  the 
whole  amount  of  debts  owing  by  the  insolvent  ;  the 
error  will  be  ascribed  to  mistake  and  not  to  fraud. 

Where  the  sum  due  to  a  creditor  is  set  down  in 
the  account  of  creditors  at  an  amount  less  than  the 
true  sum,  the  discharge  will  not  be  avoided  unless 
the  jury  find  that  it  was  done  willfully  and  fraudu- 
lently. 

Citations—tCarr.  &  P.,  274  ;  1  Moody  &  M.,  508. 


was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit,  in  Oct.,  1835,  before  the 
Hon.Ogden  Edwards,  one  of  the  Circuit  Judges. 
The  plaintiff  declared  on  four  notes  —  one  for 
$94.87,  dated  Sep.  3,  1828,  payable  5  months 
after  date  ;  another  for  $156.75.  dated  Sep.  8, 
1828,  payable  5  months  after  date  ;  another 
for  $135.12,  dated  Sep.  26,  1828,  payable  4 
months  after  date  ;  and  another  for  $145.06. 
dated  June  12,  1828,payable  5  months  after  date  ; 
the  declaration  contained  also  the  common  mon- 
ey counts.  Suit  commenced  in  Dec.,  1834.  The 
defendant  pleaded  an  insolvent  discharge  from 
all  his  debts.granted  by  the  Recorder  of  N.Y., 
June  80,  1831.  The  plaintiff  replied,  that  the 
discharge  was  obtained  by  fraud,  and  accom- 
panied the  replication  with  20  specifications  of 
fraud.  One  specification  was,  that  the  defend- 
ant had  fraudulently  represented  to  the  record- 
er. that  two  thirds  of  his  creditors  residing 
within  the  U.S.  had  united  with  him  in  the  peti- 
tion for  his  discharge,  whereas  the  fact  was,  and 
that  it  so  appeared  from  the  papers  presented 
to  the  recorder,  that  *two  thirds  did  not  [*4O8 
unite.  Another  specification  was.  that  the  de- 
fendant had  fraudulently  concealed  the  true 
amount  of  the  debt  due  to  the  plaintiff,  and  had 
fraudulently  represented  it  to  be  less  in  amount 
than  it  in  fact  was.  Besides  these  there  were 
eighteen  other  specifications.  On  the  trial  of 
the  cause,  the  plaintiff  offered  in  evidence  the 
Insolvent  papers,  an  presented  to  the  record- 
er, to  show  that  two  thirds  of  the  creditors  of 
the  defendant  had  not  united  in  the  petition, 
and  this  offer  was  made  for  the  purpose  of 
showing  want  of  jurisdiction  in  the  recorder, 
and  that  the  defendant  had  beeen  puilty  of 
fraud  in  representing  to  the  recorder  tlmt  two 
thirds  had  united  in  the  petition.  For  the  pur- 
poses offered,  the  judge  refused  to  receive  the 
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papers.  In  the  account  of  creditors  presented 
to  the  recorder,  the  plaintiff  was  put  down  as 
a  creditor  for  the  amount  of  $496.93,  which 
was  stated  to  be  due  to  him  on  three  notes.The 
plea  stated  the  petition  to  have  been  presented 
Mar.  5.  1831.  The  plaintiff  proved  that  the 
amount  due  to  him  on  the  four  notes  described 
in  the  declaration,  on  the  day  of  presenting  of 
the  petition,  was  $611.52.  The  plaintiff  also  of- 
fered several  witnesses  to  prove  various  in- 
stances of  fraud  on  the  part  of  the  defendant, 
whose  testimony  was  objected  to, on  the  ground 
that  the  facts  offered  to  be  proved  were  not  set 
forth  with  sufficient  certainty,  in  any  one  of 
the  specifications  attached  to  the  replication, 
and  was  rejected  by  the  judge.  The  cause  was 
submitted  to  the  jury  under  the  charge  of  the 
judge,  to  which  no  exceptions  were  taken.  The 
jury  found  a  verdict  for  the  defendant.  The 
plaintiff  moves  for  a  new  trial.  The  cause  was 
submitted  on  written  arguments. 

Mr.  W.  Silliman,  for  the  plaintiff. 

Mr.  S.  B.  Helbert  Judah,  for  the  defend- 
ant. 

The  opinion  of  the  court  was  delivered  by 
Mr.  J.  Cowen,  who,  after  approving  the  de- 
cisions of  the  judge  at  the  circuit,  in  rejecting 
the  testimony  offered  on  the  ground  of  its  gen- 
erality and  not  coming  within  any  of  the  speci- 
fications set  forth  in  the  notice,  proceeded  as 
4O9*]  follows:  "The  offer  to*prove  that  the 
debts  of  the  petitioning  creditors  did  not  amount 
to  two  thirds  of  the  whole  amount  of  debts 
owing  by  the  defendant,  was  with  a  view  :  1. 
To  question  the  recorder's  jurisdiction;  and  2. 
To  establish  a  fraudulent  representation  of  the 
amount.  The  first  object  was  precluded  by  the 
replication,  which,  in  legal  effect,  admitted  the 
jurisdiction  and  estopped  the  plaintiff.  Andrews 
v.  Pledger,  4  Carr.  &  P.,  274  ;  8.  C.,  1  Mood. 
&  M. ,  508.  The  statute  does  not  authorize  a 
notice  to  be  given  of  any  facts  other  than  with 
a  view  to  avoid  the  discharge  by  showing  fraud. 

Nor  was  fraud  inferrible  from  the  simple 
fact, that  the  computation  founded  on  the  open 
face  of  the  papers  furnished  to  the  recorder, 
came  short  of  two  thirds.  No  other  facts  being 
proposed  in  connection  with  that,  the  mind  is 
at  once  led  to  negative  all  fraud,  and  ascribe 
the  charge  to  mere  mistake.  Clearly  something 
more  than  a  naked  error  in  calculation  should 
have  been  proposed  to  render  such  proof  com- 
petent. The  papers  were  open,  at  the  proper 
time,  to  the  inspection  of  all  concerned, and  the 
recorder  adjudged  that  two  thirds  in  amount 
of  the  creditors  bad  united  in  the  petition. 

The  question  whether  the  defendant  willfully 
misrepresented  the  amount  due  to  the  plaintiff, 
was  a  proper  one  for  the  jury,  under  the  cir- 
cumstances given  in  evidence.  We  are  to  pre- 
sume that  it  was  correctly  put  to  them, as  noth- 
ing appears  in  the  bill  of  exceptions  to  the 
contrary. 

New  trial  denied. 

Insolvent's  discharge— Admission  of  jurisdiction— 
Estoppel.  Cited  in-16  Barb.,  324 :  65  How.  Pr.,  522 ; 
2  Abb.  Pr.,  181 :  3  Abb.  N.  S.,  337 ;  7  Rob.,  238 ;  4  E.  D. 
S.,  311  :  2  Leg.  Obs.,  296;  12  Blatchf..  569. 

Account  of  creditors—  Misrepresentation  of.  Cited 
in— 7  Barb..  578 ;  24  Barb..  652. 

Also  cited  in— 13  Blatchf.,  136. 
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*EMMET  v.  HOYT.          [*41O 

Arbitration  and  Award — General  Submission — 
Award  is  Conclusive  of  Questions  of  Law  and 
Fact. 

Where  there  is  a  general  submission  of  all  claims 
and  differences  relating  to  a  mercantile  partnership, 
an  award  will  not  be  set  aside,  although  the  arbitra- 
tors open  an  account  which  had  been  settled  on  an 
account  stated  23  years  previous  to  the  submission, 
notwithstanding  that  the  opening  of  such  account 
was  objected  to  on  the  hearing. 

A  court  of  law  to  which  application  is  made  for 
confirmation  of  the  award.will  not  inquire  whether 
there  was  such  proof  of  fraud  or  mistake  as  would 
justify  the  opening  of  the  account  stated. 

The  decision  of  the  arbitrators  is  conclusive,  as 
well  in  respect  to  questions  of  law  as  questions  of 
fact. 

Citations-2  R.  S.,  542,  sees.  10, 11 ;  2  Johns.,  62  :  3 
Johns.,  367  ;  9  Johns.,  212 ;  10  Johns.,  143 ;  5  Cow.,  423, 
Wm.  111.,  9,  10;  1  R.  L.,  126,  sees.  1,  2 ;  1  Saund.,  327, 
n.  3  h,  c ;  2  Vern.  10],  pi.  95, 251 ;  Wats.  Arb.,  153,  155; 
2  Johns.  Ch.,  366;  8  East,  344 ;  7  T.  R.,  1,  73;  1  Bing.. 
87  ;  2  B.  &  Aid.,  395 ;  2  Dowl.  &  R..  222,  266 ;  2  T.  R., 
781 ;  lEast,  276  ;  2  Ves.,  Jr.,  15,  18.  21 ;  10  Wend.,  589. 

A  RBITRATION  and  award.   Nov.  25, 1836, 

11  arbitration  bonds  were  entered  into  by 
Thomas  Addis  Emmet,  on  the  one  part,  and 
Goold  Hoyt,  on  the  other,  whereby  the  parties 
submitted  to  the  decision  of  three  arbitrators 
a  claim  for  commission  or  compensation,  pre- 
ferred by  Hoyt  against  Emmet,  as  the  legal 
representative  of  the  estate  of  John  Tom,  de- 
ceased, for  winding  up  the  partnership  affairs 
of  the  Hoyt  &  Tom,  of  which  firm  Hoyt  was 
the  surviving  partner  ;  and  also  all  claims  by 
and  between  either  of  the  parties  arising  out 
of  such  partnership;  and  for  a  final  settlement  of 
all  differences  between  the  par  ties,  and  all  mat- 
ters relating  to  such  partnership,  the  submis- 
sion was  declared  to  be  made.     Mar.  13,  1837. 
the  arbitrators  made  an  award  that  Hoyt  pay 
to  Emmet  $15,519.28,  and  decided  that,  in  fix- 
ing upon  that  amount,  they  had  settled  the 
claim  for  commissions  and  compensation  pre- 
ferred by  Hoyt,  and  that  the  award  should 
operate  as  a  final  settlement  of  all  differences 
between  the  parties  in  reference  to  the  matters 
submitted.     At  this  term  cross  motions  were 
made  ;  on  the  part  of  Emmet,  a  motion  was 
made  to  confirm  the  award  and  for  judgment, 
and  on  the  part  of  Hoyt,  to  vacate  or  modify 
the  award. 

From  the  papers  produced  on  the  argument 
of  those  motions,  it  appeared  that  in  Jan., 1795, 
a  mercantile  partnership  was  formed  between 
Goold  Hoyt  and  John  Tom.  in  the  City  of  N. 
Y.,  which  was  dissolved  by  the  death  of  Mr. 
*Tom,  in  June,  1807.  During  the  con-  [*4 1 1 
uance  of  the  partnership  a  large  and  heavy 
business  was  done  by  the  partners  as  shipping 
and  importing  merchants.  Mr.  Tom  left  a  last 
will  and  testament,  whereby  he  appointed  Mr. 
Hoyt  and  two  other  persons  his  executors.  He 
had  but  one  child,  a  daughter,  born  in  1805, 

NOTE.  —  Arbitration— Submission  —  Award— How 
far  conclusive.  See,  generally,  Purdy  v.  Delevan.  1 
Cai.,304,  note;  McKinstry  v.  Solomons,  2  Johns.,  57 
note ;  Jackson  v.  Ainbler,  14  Johns.,  96,  note ;  Brown 
v.  Hankerson,  3  Cow.,  10,  note;  Green  v.  Miller.  6 
Johns.,  39,  note ;  Perkins  v.  Wing..  10  Johns.,  143. 
note;  Crofoot  v.  Allen,  2  Wend.,  494,  note;  Larkin  v. 
Robins,  2  Wend.,  505,  note ;  Farmington  v.  Hamblin, 

12  Wend.,  212,  note ;  Wells  ;v.  Lain,  15  Wend.,  99, 
note. 

WEND.  17. 
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•who  in  1823  was  married  to  Mr.Emmet.  Short- 
ly after  the  decease  of  Mr.  Tom,  John  Law- 
rence, a  maternal  uncle  of  the  now  Mrs.  Emmet, 
was  appointed  the  guardian  of  her  person  and 
estate.  Mr.  Hoyt  proceeded  in  the  settlement 
of  the  mercantile  concerns  of  the  late  tirm.and 
three  accounts  were  rendered  by  him  in  ref- 
erence to  such  concerns,  the  last  of  which  was 
rendered  July  6, 1813,  and  the  balance  appear- 
ing to  be  due  to  the  estate  of  Mr.  Tom,  was  re- 
ceipted as  of  that  date,  by  the  guardian.  In 
this  situation  the  affairs  between  the  parties 
remained  until  1834,  when  Mr.  Emmet  obtain- 
ing some  information  in  reference  to  some  real 
estate  in  Pa.,  which  had  been  assigned  to  the 
firm  of  Hoyt  &  Tom,  in  payment  of  a  debt  due 
to  them,  called  upon  Mr.  Hoyt  for  an  explana- 
tion in  respect  to  the  same.  Mr.  Hoyt  at  first 
denied  his  liability  to  account  for  the  property 
thus  received.  He  subsequently  admitted  it  to 
be  partnership  property.but  accompanied  such 
admission  with  a  claim  for  commissions  for  his 
services  and  trouble  in  winding  up  the  part- 
nership concerns,  which  he  alleged  would  be 
equal  to  the  share  belonging  to  the  estate  of 
Mr.  Tom.  After  negotiations  between  the  par- 
ties it  was  agreed  to  submit  Mr.  Hoyt's  claims 
for  commissions  to  arbitrators,  and  bonds  were 
accordingly  entered  into.  When  the  arbitrators 
met,  Mr.  Hoyt  preferred  further  claims  in  ad- 
dition to  those  for  commissions,  such  as  clerk 
hire,  store  rent,  and  debts  paid  by  him  since 
the  decease  of  Mr.  Tom,  for  the  old  firm  on  a 
compromise  with  creditors.  It  being  conceded 
that  the  arbitrators  would  not,  under  the  bonds 
then  executed,  have  power  to  pass  upon  such 
claims,  Mr.  Emmet  proposed,  that  in  order  to 
have  all  of  the  said  claims  passed  upon  and 
finally  settled,  he  would  agree  that  the  bonds 
then  executed  should  be  destroyed,  and  new 
bonds  executed,  giving  full  authority  to  the 
arbitrators  to  pass  upon  and  decide  all  matters 
412*]  *relating  to  the  partnership  ;  that  he 
would  then,  upon  having  reasonable  time  al- 
lowed to  examine  into  the  books  and  accounts 
of  the  partnership.abide  by  the  result  of  such 
examination,  to  the  end  that  all  claims  by  and 
between  either  of  the  parties  arising  out  of  the 
partnership,  might  be  submitted  to  the  arbi- 
trators and  a  final  settlement  of  all  differences 
made.  The  bonds  before  executed  were  ac- 
cordingly destroyed  and  new  bonds  executed, 
under  which  the  award  in  this  case  was  made. 
On  the  hearing  before  the  arbitrators,  Mr. 
K in n i< -t  proposed  to  open  the  accounts  previous 
to  July  0,  1818,  and  give  evidence  in  relation 
to  the  affairs  of  the  partnership  for  the  purpose 
of  charging  Mr.  Hoyt,  among  other  things,  with 
the  payment  of  a  large  sum  of  money,  which 
in  those  accounts  had  been  passed  to  his  credit. 
To  thin  proceeding  and  the  evidence  thus  of- 
fered, Mr.  Hoyt  objected  ;  but  the  objection 
was  overruled  and  the  evidence  received.  On 
this  decision  and  the  consequences  flowing  from 
it,  the  counsel  for  Mr.  Hoyt  relied  for  vacating 
the  award,  insisting  that  the  arbitrators  had 
exceeded  the  powers  conferred  upon  them, and 
that  for  the  error  committed  by  them  the  award 
ought  not  to  be  confirmed.  The  motions  were 
argued  by, 

IfaMri.  Charles  Graham  and  David  B. 
Ogden.  for  Mr.  Hoyt. 

>/'•  Henry  R.  Storrs,  for  Mr.  Emmet. 
WEND.  17. 


By  the  Court,  Nelson,  Ch.  J.  This  is  a  mo- 
tion to  vacate  or  modify  an  award  of  arbitrat- 
ors, in  pursuance  of  the  authority  for  the  pur- 
pose conferred  upon  this  court  by  the  2  R.  S., 
542,  sees.  10,  11. 

Under  the  10th  section,  "any  party  com- 
plaining of  such  an  award,  may  move  the  court, 
designated  in  such  submission,  to  vacate  the 
same,"  upon  either  of  the  following  grounds  : 
1.  That  such  award  was  procured  by  corrup- 
tion, fraud,  or  other  undue  means;  2.  That 
there  was  evident  partiality  or  corruption  in 
the  arbitrators,  or  either  of  them;  3.  That  the 
arbitrators  were  guilty  of  misconduct,  in  refus- 
ing to  postpone  the  hearing  upon  sufficient 
cause  shown,  or  in  refusing  to  *hear  [*413 
any  evidence,  pertinent  and  material  to  the  con- 
troversy, or  any  other  misbehavior  by  which 
the  rights  of  any  party  shall  have  been  preju- 
diced ;  4.  That  the  arbitrators  exceeded  their 
powers;  or  that  they  so  imperfectly  executed 
them,  that  a  mutual,  final  and  definite  award 
on  the  subject  matters  submitted  was  not  made. 
Before  this  statute  it  had  been  frequently  de- 
cided, that  the  awards  of  arbitrators  could  not 
be  impeached  in  a  court  of  law,  except  for 
gross  partiality  or  corruption.  2  Johns.,  62;  3 
Id.,  367;  9  Id.,  212;  10  Id.,  143  ;  5  Cow.,  423. 
These  decisions  were  made  under  the  Act  of 
1791,  which  was  taken  from  the  9th  and  10 
Wm.  III.,  and  provided  "that  the  performance 
of  the  award  might  be  enforced  by  attachment, 
where  the  submission  was  made  a  rule  of 
court,  unless  it  shall  be  made  to  appear,  on 
oath,  to  such  court,  that  the  arbitrators  or 
umpire  misbehaved  themselves,  and  that  such 
award,  arbitration  or  umpirage  was  procured 
by  corruption,  or  other  undue  means."  1  R. 
L.,  126,  sec.  1.  The  2d  section  declared  that  an 
award  procured  by  corruption,  etc.,  should  be 
adjudged  void  and  be  set  aside  by  a  court  of 
law  or  equity.  Previous  to  this  statute,  these 
awards  were  not  examinable  into  in  a  court  of 
law  ;  and  relief,  even  in  case  of  corruption, 
could  be  sought  only  in  equity.  1  Saund.,  327, 
».  3  b,  c;  2  Vern.,  101.  pi.  95,  251;  Watson, 
Arb.,  153;  3  Johns..  367;  9  Id.,  212  ;  2  Johns. 
Ch.  Cas,  866;  8  East,  844.  And  the  power  of  a 
court  of  law,  since,  extends  only  to  those  sub- 
missions which  are  made  a  rule  of  court  under 
the  Act.  1  Saund.,  827.  n.  8  b,  c;  7T.  R.,  1;  1 
Bing..  87;  2  B.  &  Aid.,  895;  2  Dowl.  &  II.,  266. 

The  provisions  in  the  Revised  Statutes  are 
broader  than  those  in  the  Act  of  1791,  although, 
perhaps,  not  extending  the  powers  of  the  court 
beyond  the  cases  in  which  it  had  been  cus- 
tomary to  grant  relief.  2  T.  R.,  7H1  ;  Pedley  v. 
Ooddard,  7  Id.,  78;  1  East.  276;  Watson.  Arb  . 
155.  In  the  matter  of  Cargey  v.  Aittfii*>n,  2 
Dowl.  &  R.,  222.  We  are  now,  however,  con- 
fined to  the  grounds  specified  in  the  statute. 
The  only  ground  reliea  upon  in  this  case,  by 
the  counsel  moving  to  vacate  the  award,  is 
contained  in  the  4th  subdivision,  namely:  that 
the  arbitrators  exceeded  their  *pow-  1*414 
ere.  The  reasons  specified  in  the  points  for 
thin  position  arc:  1.  In  opening  and  overhaul- 
ing an  account  which  had  been  settled  l>y 
competent  authority,  and  acquiesced  in  by  nil 
parties  for  a  great  length  of  lime,  which  set- 
tlement was  made  in  compromising  a  suit  in 
chancery,  and  under  advice  of  counsel;  2.  In 
charging  Hoyt  with  items  that  had  l»een  car- 
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ried  into  the  account  upon  the  settlement,  and 
•with  demands  of  which  reasonable  proof  was 
produced  of  payment;  8.  On  account  of  the 
stateness  of  demands,  death  of  witnesses,  etc. ; 
and  4.  Because  the  opening  of  ancient  and  set- 
tled accounts  is  against  the  policy  of  the  law, 
in  fraud  of  the  rights  of  parties,  tending  to  en- 
courage litigation,  etc.  These  were  all  sound 
and  forcible  reasons,  urged  upon  the  considera- 
tion of  the  arbitrators  while  engaged  in  the  exe- 
cution of  the  powers  conferred  upon  them,  to 
dissuade  them  from  a  re-investigation  of  the  ac- 
counts that  existed  previous  to,  and  were  in- 
cluded in  the  settlement  with  the  guardian, 
July  6.  1813  ;  and  it  is  possible  they  may  not 
have  had  proper  weight  and  influence  upon 
their  minds  in  making  up  the  award.  The  ar- 
bitrators may  have  erred  upon  the  facts  and 
the  law,  in  recharging  items  before  omitted,  or 
given  up.  Lapse  of  time,  also,  may  have  pre- 
vented explanations  that  were  before  full,  and 
though  the  party  himself  was  sworn,  time  may 
have  obliterated  from  his  own  recollection  the 
facts  and  circumstances  necessary  to  such  ex- 
planation. But  the  power  to  re-examine  and 
resettle  the  account,  upon  the  allegation  of  er- 
ror or  mistake,  presents  altogether  a  different 
question,  and  must  be  determined  upon  dif- 
ferent grounds  and  considerations.  This  must 
besought  for  in  the  bond  of  submission,  which 
contains  the  authority  conferred.  However  un- 
wise or  inexpedient  the  delegation  of  a  power 
to  overhale  these  ancient  transactions  may  have 
been,  as  concerned  the  rights  of  either  party 
(and  it  was  as  hazardous  to  Emmet  as  to  Hoyt, 
if  not  more  so,  as  he  was  not  a  party  to  the 
transactions),  still  it  was  competent  for  the  par- 
ties to  confer  it;  and  if  it  was  conferred,  an  er- 
ror in  the  exercise  of  it,  or  even  the  abuse  of  it 
by  the  arbitrators,  will  not  work  an  abrogation 
or  discontinuance.  We  cannot  deny  the  au- 
4 1 5*]  thority,  *even  if  we  were  unable  to  ap- 
prove of  the  award. 

By  the  terms  of  the  submission,  the  arbitra- 
tors, were  to  hear  the  proofs  and  allegations 
of  the  parties,  of  and  concerning  a  claim  for 
commissions  or  compensation,  on  the  part  of 
Hoyt,  against  the  estate  of  the  late  John  Tom, 
deceased,  for  winding  up  the  affiairs  of  the  firm 
of  Hoyt  &  Tom,  and  of  and  concerning  all 
claims  by  and  between  either  of  the  parties 
to  the  bond,  arising  out  of  said  partnership, 
and  for  a  final  settlement  of  all  differences  be- 
tween them.  The  power  thus  conferred  is  as 
broad  as  language  could  well  make  it.  The  re- 
striction in  the  first  clause,  to  commissions  or 
compensation,  is  succeeded  by  the  most  en- 
larged authority  that  could  be  given  over  the 
subject ;  they  were  to  hear  proofs  and  allega- 
tions of  and  concerning  all  claims  arising  out 
of  the  partnership,  and  for  a  final  settlement  of 
all  differences  between  the  parties;  no  limita- 
tion to  any  particular  partnership  transaction, 
parcel  of  property,  or  items  of  account,  nor  to 
dealings  or  accounts  for  any  particular  period 
of  time,  or  to  any  specified  claim  made  or  dif- 
ference existing  at  the  time.  The  most  general 
language  is  employed,  and  we  do  not  see,  upon 
a  reasonable  construction  of  it,  how  the  arbi- 
trators could  refuse  to  hear  and  decide  upon 
any  claim,  presented  by  either  party,  growing 
out  of  the  partnership.  If  it  had  been  intend- 
ed to  restrict  the  hearing  to  the  accounts  and 
184 


claims  arising  subsequent  to  the  settlement  in 
1818,  it  would  have  been  easy  and  quite  nat- 
ural to  have  said  so;  it  must  have  been  obvious 
to  all,  that  the  terms  used  could  have  no  such 
effect. 

If  we  understood  rightly  one  of  the  learned 
counsel  for  the  motion,  he  insisted  that  if  the 
arbitrators  violated  the  law  of  the  land,  in  as- 
suming to  re-examine  the  accounts  which  were 
settled  in  1813,  they  thereby  exceeded  the  pow- 
ers conferred  upon  them;  and  Morgan  v.  Ma- 
ther, 2  Ves.,  Jr.,  15,  was  referred  to  as  an  au- 
thority for  the  position.  If  this  be  so,  it  seems 
a  necessary  consequence  that  an  award  may  be 
reviewed  by  this  court  upon  the  merits,  in  all 
cases,  the  same  as  a  report  of  referees,  so  far 
as  respects  questions  of  law;  and  the  grounds 
specified  in  the  statute  are  altogether  unimpor- 
tant. *It  is  true  that  Ld.  Commission-  [*4 16 
er  Wilson  does  lay  down  the  general  proposi- 
tion of  the  counsel,  in  the  course  of  his  obser- 
vations, p.  18;  but  it  should  be  considered  as 
somewhai  qualified  by  the  preceding  remarks, 
where  he  undertakes  to  specify  the  several 
grounds  upon  which  an  award  of  arbitrators 
may  be  set  aside.  The  case  afterwards  came  up 
before  the  Ld.  Chancellor,  p.  21,  on  a  rehear- 
ing, where  he  observed,  "that  all  the  matters 
before  them  [the  arbitrators]  were  within  the 
compass  of  the  submission;  that  all  the  argu- 
ment turned  upon  error  or  mistake;  but,"  he 
says,  "you  have  not  stated  corruption,  misbe- 
havior or  excess  of  powers,  which  are  the  only 
three  grounds  I  know  for  setting  aside  awards." 
An  error  of  judgment  upon  a  matter  clearly 
within  the  bond  of  submission  cannot  be  con- 
verted into  an  excess  of  power,  within  the 
meaning  of  that  term,  without  a  very  forced 
construction;  that  means  the  exercise  of  the 
judgment  of  the  arbitrators  upon  a  matter  out 
of  the  bond,  and  which  was  not  intended  to  be 
submitted  to  their  arbitrament.  In  the  case  of 
Smith  v.  Cutler,  10  Wend.,  589.  these  provis- 
ions of  the  Revised  Statutes  came  under  the 
consideration  of  the  court,  and  the  then  Chief 
Justice  there  gave  the  true  exposition  of  them, 
namely:  that  it  could  never  have  been  the  in- 
tention of  the  Legislature  that  this  court  should 
sit  in  review  upon  the  decisions  of  all  the  ar- 
bitrators in  the  State;  if  such  had  been  their 
intention,  they  would  have  provided  some  writ 
of  review  or  writ  of  error;  that  it  was  intend- 
ed to  give  relief  in  cases  of  corruption  or  im- 
proper conduct  on  the  part  of  the  arbitrators 
or  parties,  or  where  there  was  a  want  of  juris- 
diction, or  the  award  was  not  final;  but  in  no 
other  case.  Excess  of  power  is  but  another 
term  to  express  want  of  jurisdiction,  and  in 
that  sense  it  is  manifestly  used  in  the  statute, 
and  cannot  mean  a  mere  error  in  law  in  decid- 
ing upon  the  merits  of  the  case.  In  the  case  be- 
fore us,  no  misconduct  is  pretended;  and  the 
only  ground  presented  or  urged  to  vacate  or 
modify  the  award,  in  our  view,  involves  sim- 
ply a  consideration  of  the  merits,  a  review  of 
the  decisions  of  the  arbitrators  upon  the  sev- 
eral questions  of  law  and  fact  that  arose  in  the 
course  of  the  hearing.  Even  in  respect  to  the 
account  settled  in  1813,  if  *mistake  or  [*41  7 
fraud  had  been  shown  to  the  satisfaction  of  the 
arbitrators,  it  will  not  be  pretended  but  that  it 
might  have  been  properly  opened  for  the  pur- 
pose of  correction.  Whether  such  was  the  fact 
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or  not,  would  necessarily  involve  an  examina- 
tion of  the  merits.  Being  satisfied  that  all  the 
matters  before  the  arbitrators  were  fairly  with- 
in the  scope  of  the  submission,  and  that  noth- 
ing has  been  shown  to  invalidate  their  award, 
within  the  authority  conferred  upon  this  court 
by  the  statute,  the  application  to  vacate  or 
modify  must  be  denied,  and  the  motion  to  con- 
firm must  be  granted. 

Award  confirmed,  and  judgment  accordingly. 

Distinguished— 82  N.  Y.,  95, 101. 

Cited  m-1  Hill,  330;  4  N.  Y.,  575;  27  N.  Y.,  233 ;  62 
N,  Y.,  400;  68  N.  Y.,  305;  14  Hun.  142;  20  Barb.,  411; 
W  Barb..  148-149. 


JENKINS  v.  PELL. 

Landlord  and   Tenant — Distress  —  Affidavit — 
Sufficiency  of— Pleading. 

The  affidavit  accompanying  a  warrant  of  distress 
for  rent  is  sufficient  in  respect  to  the  time  for  which 
the  rent  accrued,  if  it  state  the  sum  claimed  to  be 
"  for  one  quarter's  rent  due  the  first  day  of  Febru- 
ary last; "  it  will  be  intended  that  the  rent  claimed, 
Is  for  the  quarter  Immediately  preceding:  the  day 
stated  in  the  affidavit. 

It  is  not  necessary  to  allege  in  the  avowry  that  the 
warrant  was  under  Mid* 

Citations-12  Johns..  197;  4  Bos.  &.  P..  104;  ISaund., 
276,  n.  1 ;  2  R.  8.,  501,  sec.  8;  15  Wend.  368. 

ERROR  from  N.  Y.  C.  P.  Replevin  in  the 
court  below  by  Jenkins  against  Pell.  The 
defendant  avowed  the  taking  for  rent  in  arrear. 
Two  questions  were  made  on  the  trial.  The 
warrant  to  the  marshal  was  dated  Apr.  26, 
1834,  and  directed  him  to  distrain  the  plaint- 
iff's goods  for  one  quarter's  rent  of  certain 
premises,  amounting  to  $100,  due  Feb.  1, 1834. 
The  affidavit  of  rent  in  arrear  was  made  on  the 
day  of  the  date  of  the  warrant,  and  in  it  the 
defendant  deposed,  that  "  Thomas  Jenkins  is 
justly  indebted  to  him  in  the  sum  of  $100,law- 
ful  money,  etc. ,  for  the  rent  of  certain  prem- 
ises, No.  77,  Grand  Street,  in  the  said  city  for 
one  quarter's  rent  due  the  first  day  of  Febru- 
ary last."  The  plaintiff  made  two  objections: 
1.  That  there  was  a  variance  in  relation  to  the 
warrant,  inasmuch  as  the  warrant  given  in  evi- 
dence was  under  seal,  and  the  avowry  stated 
the  making  of  a  warrant  of  distress  without  say- 
ing whether  it  was  under  seal  or  not;  2.  That 
418*]  *the  affidavit  did  not  specify  the  time 
for  which  the  rent  accrued,  as  the  statute  re- 
quires. Both  objections  were  overruled;  the 
plaintiffexcepted,  and  the  jury  found  a  verdict 
lor  the  defendant,  on  which  the  court  below 
rendered  judgment.  The  plaintiff  now  brings 
error. 

Mr.  8.  Stevens,  for  the  plaintiff  in  error. 

Mr.  J.  Law,  for  the  defendant  in  error. 

By  the  Court,  Bronson.  J.  It  is  not  denied 
that  the  warrant  to  distrain  would  be  good 
either  with  or  without  a  seal;  but  it  is  insisted 
that  there  was  a  variance,  because  the  warrant 
produced  was  under  aeal,  and  it  had  not  been 
so  described  in  the  avowry.  The  cases  on 
which  the  counsel  rely  are  not  applicable,  and 
the  objection  Is  not  well  taken.  Where  the 
plaintiff  declares  in  covenant,  it  must  be  ex- 
preuily  averred  that  the  instrument  was  sealed, 
unlt-.-H  sr.mr  word  of  art  l«  used,  such  as  In- 
denture, deed  or  writing  obligatory,  which  of 
themsel ves  import  that  the  instrument  was  seal- 
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ed.  Van  Santwood  v.  Sandford,  12  Johns. ,  197. 
The  same  rule  would  be  applicable  in  pleading 
a  release.  It  is  not  enough  that  the  party  plead- 
ing, calls  the  instrument  a  covenant,  or  a  re- 
lease; he  must  show  that  it  was  such  in  fact, 
by  alleging  that  it  was  sealed.  The  rule  has 
nothing  to  do  with  the  question  of  variance  be- 
tween the  matter  alleged  and  the  fact  proved; 
but  the  question  arises  on  the  face  of  the  plead- 
ing, and  relates  to  its  sufficiency  in  point  of 
law.  The  other  class  of  cases  on  which  thecoun- 
sel  relied  are  equally  inapplicable.  Where 
the  action  is  founded  on  a  deed,  the  party 
must  count  on  the  deed  itself.  The  common 
counts  in  debt  will  not  answer.  The  only 
exception  to  this  rule  is,  the  action  of  debt  for 
rent  in  arrear,  where  the  demise  was  by  deed. 
Atty  v.  Parish,  4  Bos.  &.  P.,  104;  1  Saund., 
276,  n.  1.  These  cases  do  not  proceed  on  the 
notion  of  a  variance  between  the  pleadings  and 
the  proof;  but  they  rest  on  the  principle,  that 
where  a  deed  is  the  gist  and  foundation  of  the 
action,  the  party  must  count  on  the  instrument 
itself.  He  must  then  *make  profert  of[*4  19 
the  deed,  and  the  defendant  may  demand  oyer 
before  he  is  required  to  answer. 

The  affidavit  must  specify  the  amount  of 
rent  due,  and  the  time  for  which  it  accrued.  2 
R.  S.,  501,  sec,  8.  In  Marquissee  v.  Ormslon,  15 
Wend.,  368,  the  affidavit  only  stated  the  amount 
due  for  rent  on  a  particular  day,  without 
mentioning  any  fact  from  which  the  time  in 
which  it  accrued  could  be  inferred.  The  affi- 
davit was  held  insufficient.  But  in  this  case, 
the  affidavit  states  that  the  defendant  was  just- 
ly indebted  to  the  plaintiff  in  the  sum  of  $100, 
for  one  quarter's  rent  due  Feb.  1,  last.  This  al- 
legation fairly  implies  that  the  rent  had  ac- 
crued for  the  quarter  of  a  year  which  immedi- 
ately preceded  Feb.  1.  This  is  the  natural  and 
most  obvious  import  of  the  words.  They  would 
be  so  understood  by  every  person  acquainted 
with  the  relation  between  landlord  and  tenant, 
and  the  mode  in  which  their  business  is  usual- 
ly transacted.  The  affidavit  was  sufficient. 

Judgment  affirmed. 

Afflnned-20  Wend.,  450. 
Cited  in-2  Hill.  650. 


EVERSON,  Survivor,  etc. .  v.  CARPENTER. 

Infancy — Note  of  Infant  i*  Voidable,  not  Void — 
Affirmance — Conditional  Promise —  Witnettu. 

The  note  of  an  infant  la  merely  voidable  and  not 
void,  and  a  promise  to  pay,  made  by  him  after  he 
attainHhlftage.  renders  the  note  valla. 

If  the  promise  be  conditional,  performance  or  the 
happening  of  the  condition,  must  be  affirmatively 
shown  to  sustain  an  action. 

A  promitu>  to  pay  as  soon  as  he  could. is  conditional, 
and  unavailing  without  proof  of  ability. 

To  authorize  proof  of  previous  acts  or  declara- 
tions of  a  witness  for  the  purpose  of  invalidating 
his  testimony,  the  witness  must,  previous  to  the  in- 
troduction of  such  evidence,  be  examined  to  the 
matter. 

Citatlon»-l  Phil.  Ev..  294.  7th  ed.;  2  Brod.  &  H..  286, 
816;  1  Moody  it  M..  473.  474. 

THIS  was  an  action  of  aMumprit  tried  at  the 
N.  Y.  Circuit,  in  Feb..   1*36.  before  the 
Hon.  Ogden  Ed  wards. one  of  the  Otrevit  Jvdfftf. 

NOTE.— Infancy-  JV«MfoiM«S*i»*r  motif  l>v  infant* 
in  widaMc.  not  rold.  See  Swaavy  v.  Vanderheydeo. 
10  John*.,  33.  note. 
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The  suit  was  brought  for  the  recovery  of 
two  promissory  notes,  bearing  date  Jan.  12, 
1882;  one  for  $100,  payable  in  30  days.and  the 
42O*]  other  for  $146.16,  payable  in*60  days. 
After  the  plaintiff  rested,  it  was  proved  by  the 
father  and  mother  of  the  defendant,  that  he 
was  born  Feb.  18, 1811  and,  consequently, that 
at  the  date  of  the  notes  he  was  an  infant.  To 
rebut  this  testimony,  the  plaintiff  produced  an 
indenture  of  apprenticeship,  whereby  the  de- 
fendant was  bound  an  apprentice  to  learn  the 
trade  of  a  shoemaker,  executed  July  12,  1826, 
wherein  his  age  was  stated  to  be  17  years.  2 
months  and  8  days.and  whereby  he  was  bound 
to  serve  as  an  apprentice  for  the  term  of  3 
years,  9  months  and  22  days.  The  indenture 
was  executed  by  the  defendant,  his  father,  and 
the  master  to  whom  he  was  bound,  in  the 
presence  of  a  police  magistrate,  who  testified 
that  he  had  no  doubt  that  the  age  was  inserted 
from  information  obtained  from  the  father. 
The  master  also  testified,  that  both  the  defend- 
ant and  his  father, at  the  time  of  the  execution 
of  the  indenture,  represented  the  defendant's 
age  to  be  as  inserted  in  the  indenture.  Previous 
to  the  introduction  of  the  indenture,  the  in- 
quiry was  made  of  the  father  of  the  defendant, 
whether  he  had  executed  such  an  instrument, 
and  as  to  the  declarations  then  made  by  him  in 
respect  to  the  age  of  his  son.  He  stated  that 
only  the  time  specified  was  inserted,  because 
the  defendant  had  previously  acquired  some 
knowledge  of  the  trade.  The  plaintiff  also 
proved,  that  after  the  notes  became  due.  the. 
defendant,  on  being  called  upon  for  payment, 
told  the  person  who  presented  the  notes,  "that 
he  could  not  pay  them,  but  would  do  so  when 
he  could;  that  he  had  no  means  at  that  time;" 
that  he  frequently  made  similar  promises;  that 
Mar.  26,lK32,the  defendant  paid  $20. 87£ cents, 
which  was  indorsed  on  one  of  the  notes,  and 
that  at  the  time  of  making  such  payment,  he 
promised  to  pay  the  notes  "as  quick  as  he 
could."  The  judge  charged  the  jury  that  the 
note  of  an  infant  was  not  void,  but  voidable 
merely;  that  the  notes  in  question  were  valid, 
if  the  defendant,  after  he  came  of  age  and  be- 
fore the  commencement  of  the  suit,  had  made 
an  express  and  unconditional  promise  to  pay 
them,  and  that  in  such  case  he  was  liable, 
whether  he  was  or  was  not  at  the  time  apprised 
of  his  legal  rights.  The  jury  found  for  the 
4.3 1*J  *plaintiff  for  the  amount  of  the  notes 
and  interest.  The  defendant's  counsel  having 
excepted  to  the  admission  of  the  indenture  in 
evidence,  and  also  to  the  charge  of  the  judge, 
moved  for  a  new  trial. 

Mr.  G.  Wilson,  for  the  defendant. 

Mr.  D.  Graham,  Jr.,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  According  to  the 
concurrent  testimony  of  both  his  father  and 
mother,  the  defendant  would  not  have  been  of 
ago  till  a  few  days  after  the  date  of  the  notes. 
But  taking  the  age  mentioned  in  the  indenture, 
and  as  then  stated  by  both  the  father  and  the 
defendant  himself,  he  bad  been  of  age  some 
lime  before. 

There  cannot  be  a  doubt  that  the  indenture 
and  the  statement  then  made  by  the  father, 
were  both  admissible  as  affecting  his  credi- 
bility on  the  particular  point  of  the  defendant's 
age;  and  it  was  introduced  with  the  proper  pre- 
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liminary  question  to  the  witness,  whether  he 
had  made  the  indenture  and  the  representation 
about  to  be  imputed  to  him.  He  answered  with 
such  explanations  as  occurred  to  him.  Here 
was  all  the  precaution  required  in  this  kind  of 
examination  by  the  Queen's  case,  1  Phil.  Ev., 
294,  7th  ed.;  2  Brod.  &B.,  286,  315;  Angus  v. 
Smith,  1  Mood.  &  M.,  473,  474;  and  the  jury 
had  a  right  to  regard  him  as  utterly  discredited. 
To  this  was  added  the  defendant's  own  admis- 
sion at  the  time  of  the  execution  of  the  indent- 
ure. True,  his  mother,  who  was  eminently 
qualified  to  speak  to  his  age,  concurred  with 
the  father  as  he  had  fixed  the  age  on  the  trial. 
But  had  the  jury  disregarded  both,  on  the  ques- 
tion being  fairly  left  to  them,  we  can  hardly 
say  that  we  should  have  been  bound  to  inter- 
fere as  on  a  finding  against  the  weight  of  evi- 
dence. The  learned  judge,  however,  seems  to 
have  assumed  that  the  want  of  age  was  well 
proved,  and  to  have  drawn  the  attention  of  the 
jury  to  the  single  question,  whether  a  subse- 
quent promise  had  been  established. 

I  pass  over  the  charge,  so  far  as  it  respected 
the  want  of  knowledge  in  the  infant  of  his  legal 
rights,  becanse  nothing  *appears  that  [*422 
he  was  ignorant  of  those  rights  either  in  fact  or 
in  law. 

The  judge  was  clearly  correct  in  charging, 
that  the  note  was  merely  voidable  and  not  void, 
and  that,  therefore,  it  could  be  made  available 
by  a  new  promise.  The  promise,  however, 
should  either  be  absolute,  or,  if  conditional,  the 
performance  or  happening  of  the  condition, 
should  be  proved  affirmatively  by  the  plaintiff. 
In  this  case,  I  can  perceive  no  evidence  that  the 
defendant  did  more  than  promise  to  pay  on  his 
becoming  able  to  do  so;  nor  is  anything  more 
insisted  on.  The  plaintiff's  counsel  thinks  the 
jury  were  warranted  to  draw  the  inference  of 
ability  from  the  fact  of  the  defendant  having 
a  sign  of  business  over  his  door  when  the  notes 
were  first  demanded.  For  aught  that  appears, 
however,  it  was  but  a  mere  sign,  and  even  that 
was  shortly  afterwards  taken  down.  Such  a 
circumstance  is  too  slight  to  raise  a  question 
for  the  jury.  Yet  this  seems  to  have  been  the 
only  question  submitted  to  them.  We  think  it 
should  rather  have  been  withdrawn,  and  their 
attention  turned  entirely  to  the  fact  of  infancy 
at  the  time  when  the  notes  were  executed. 
Therefore,  there  should  be  a  new  trial,  the  costs  to 
abide  the  event. 

Cited  in-33  N.  Y.,  543;  13  Barb.,  538;  18  Barb.,  321; 
24  Cal.,  208. 


DOBBIN  &  EVANS  v.  BRADLEY. 

Principal  and  Surely — Contract,  Strictly  Con- 
strued. 

A  party  who  has  engaged  to  guarantee  the  pay- 
ment of  the  paper  of  another,  made  payable  at  a 
particular  bank,  is  not  liable  upon  a  note  drawn  by 


NOTE.— Principal  and  surety. 

The  contract,  strictly  construed.  See  Walsh  v.  Bai- 
lie, 10  Johns.,  180,  note ;  Ludlow  v.  Simmonds.  2  Cai. 
Cas.,  1,  note. 

What,  in  general,  wul  discharge  surety.  See  Kinpr 
v.  Baldwin,  17 Johns.,  384,  note;  Powell  v.  Watere,17 
Johns.,  176,  note ;  Pain  v.  Packard,  13  Johns.,  174, 
note ;  Bruen  v.  Marquand,  17  Johns.,  58,  note :  Hub- 
bly  v.  Brown,  16  Johns.,  70,  note ;  People  v.  Jansen, 
7  Johns.,  332,  note. 
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such  party,  although  it  be  deposited  for  collection 
in  the  bank  specified  in  the  guaranty.previous  to  its 
maturity.and  notice  thereof  given  to  the  guarantor; 
the  claim  against  a  surety  is  #tnctiM8imi  juris. 

Citations— 7  Pet.,  113:  6  Bing.,  244;  10  Johns..  180, 
312;  8  Wend.,  512;  1  Stark.  N.  P.,  192;  2  Stark.,  N.  P., 
406;  8  Binjr.,  156;  7  T.  K.,  254. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  on  a  guaranty 
inthe.se  words:  "Washington  City,  20th  June, 
1827.  Mr.  Andrew  Smith  being  about  to  embark 
in  business  in  this  city,  and  having  entire  con- 
fidence in  his  integrity  and  ability,  and  being 
satisfied  that  the  business  he  is  about  to  engage 
in  will  be  both  safe  and  profitable,  I  hereby  en- 
gage, with  the  view  to  assist  him,  to  guarantee 
the  payment  of  his  paper  made  payable  at  the 
423*J  *United  States  Branch  Bank  of  this 
place,  to  an  amount  not  exceeding  $5,000,  at 
such  dates  as  he  may  find  expedient.  (Signed) 
William  A.  Bradley."  The  guaranty  was  deliv- 
ered to  Smith,  the  person  mentioned  in  it,  who 
on  the  strength  of  it.  April  3.  1828,  purchased 
goods  of  Messrs.  Dobbin  &  Evans,  in  the  City 
of  N.  Y.,  to  the  amount  of  $3,344.57,  and  gave 
them  his  note  for  that  sum,  payable  to  their 
order  six  months  after  date,  but  not  specifying 
any  place  of  payment.  Oct.  1,  1828,  the  note 
was  left  at  the  U.  S.  Branch  Bk.  in  the  City  of 
Washington  for  collection,  and  notice  of  that 
fact  given  to  the  defendant.  Payment  was  duly 
demanded  of  Smith, and  notice  of  non-payment 

fiven  to  Bradley.  Whereupon  a  suit  was 
rought  against  Bradley  for  the  recovery  of 
the  money.  The  presiding  judge  charged  the 
jury  that  the  plaintiffs  were  not  entitled  to  re- 
cover, because  the  note  given  by  Smith  was  not 
made  payable  at  the  place  specified  in  the  guar- 
anty, and  was  not,  therefore,  within  its  terms. 
The  plaintiffs  excepted  to  the  charge.  The  jury 
found  a  verdict  for  the  defendant,  upon  which 
judgment  was  entered.  The  plaintiffs  sued  out 
a  writ  of  error. 

ife«srs.  J.  Greenwood  and  J.  Anthon, 
for  the  plaintiffs,  insisted  that  a  variance  from 
the  literal  terms  of  the  guaranty  did  not  re- 
the  guarantor  ;  that  it  was  enough  if  the 
condition  was  substantially  complied  with.  It 
was  unnecessary  that  the  note  should. in  terms 
or  on  its  face,  be  made  payable  at  the  Branch 
Bk.  in  Washington.  The  object  of  the  condi 
lion  in  the  guaranty  was  effected  by  the  note 
briti!,'  lodged  at  the  Branch  Bk.  for  collection, 
and  notice  thereof  given  to  the  guarantor.  In 
support  of  this  proposition  the  counsel  cited  3 
Bing.,  107;  3  Carr.  &  P.,  162 ;  12  East.  227;  2 
Camp..  413;  3  Id.,  220;  6  Bing.,  244;  8  Moore 
A  P..  573;  2  Stark.,  426;  Fell,  Guaranty.  100. 
1lfr.  R.  Sedgwick,  for  the  defendant,  con- 
tended that  the  note  not  being  in  accordance 
with  the  letter  of  credit,  the  defendant  was  not 
1.  and  cited  10  Johns.,  189,  and  2  Stark., 
406.  He  also  insisted  that  the  plaintiffs  had  no 
I  -  J*]  *claim  under  the  letter  of  credit,  hav- 
ing -old  i heir  goods  nearly  a  year  after  its  date. 
The  object  of  the  letter  was  to  set  up  Smith  in 
business,  and  not  that  it  should  operate  as  ft 
continuing  guaranty. 

the  Court,  Bronson. «/.  The  defendant 
bad  an  undoubted  right  to  prescribe  the  terms 
and  to  say  in  what  manner  and  under  what 
rin-umslances  he  would  become  answerable 
for  the  contracts  of  Smith;  and  to  the  extent  of 
WWID.  17. 


his  undertaking,  when  fairly  construed,  he  is 
bound,  and  no  further.  The  question  is  not 
whether  the  conditions,  by  which  he  has  thought 
proper  to  qualify  his  liability,  were  either  rea- 
sonable or  unreasonable  ;  nor  whether  they 
could  in  any  way  prove  beneficial  to  the  de- 
fendant. He  had  a  right  to  judge  of  that  mat- 
ter for  himself,  and  we  have  no  authority  to 
review  his  judgment.  He  might  say,  I  will 
guarantee  the  payment  of  such  accounts  as 
Smith  may  open,  such  bills  as  he  may  draw  on 
a  particular  house,  his  sealed  notes  or  his  pe- 
nal obligations;  and  there  is  no  principle  upon 
which  he  could  be  charged  with  the  debt,  in  a 
case  not  falling  within  the  qualification  or  con- 
dition which  he  thought  proper  to  impose. 
The  defendant  has  here  said,  I  will  guarantee 
the  payment  of  Smith's  paper  made  payable  at 
the  U.  S.  Branch  Bk.  of  Washington;  and  for 
such  paper,  and  such  only,  he  is  answerable. 
There  is  no  dispute  about  the  meaning  of  the 
contract.  It  related  to  paper  which, on  its  face, 
should  be  made  payable  at  the  Branch  Bk.  The 
note  given  to  the  plaintiffs  was  not  made  pay- 
able at  that  or  any  other  place.  It  was  paya- 
ble, or  rather  Smith  was  bound  to  pay  it,  at 
the  store  of  the  plaintiffs  in  the  City  of  N.  Y., 
or  wherever  else  the  holder  might  happen  to 
be  when  it  came  to  maturity.  It  is  of  no  legal 
moment  that  the  paper  was  deposited  in  the 
bank  before  it  fell  due.  The  defendant  could 
still  say,  the  case  does  not  come  within  the 
terms  of  my  contract;  lam  only  answerable  on 
paper  made  payable  at  the  bank,  and  this  note 
does  not  answer  the  description. 

I  do  not  put  the  case  upon  what  has  some- 
times been  said  in  the  books,  that  the  contract 
of  a  guarantor  or  surety  cannot  be  carried  be- 
yond the  strict  letter  of  it.  In  this  as  well  as  in 
•other  cases.such  a  construction  should  [*425 
be  put  upon  the  contract  as  will  carry  into  ef- 
fect the  intention  of  the  parties.  The  extent  of 
obligation  must  be  ascertained,  by  considering 
the  language  of  the  instrument  and  the  nature 
of  the  transaction  to  which  it  relates.  Commer- 
cial guaranties  are  in  extensive  use,  and  I  can 
perceive  no  reason  why  they  should  not  receive 
the  same  liberal  construction  for  attaining  the 
end  which  the  parties  had  in  view,  as  is  given 
to  other  contracts.  Douglass  v.  Reynolds,7Pet., 
118;  Hargreave  v.  Smet$  Bing., 244.  But  where 
there  is  no  uncertainty  upon  the  face  of  the  in- 
strument, or  when  in  cases  of  doubt,  we  have 
ascertained  the  true  meaning  of  the  contract, 
the  liability  of  a  guarantor  or  surety  cannot  be 
extended  by  implication  or  otherwise.  The 
case  must  be  brought  strictly  within  the  terms 
of  the  guaranty,  when  reasonably  interpreted, 
or  the  guarantor  will  not  be  liable.  The  cases 
speak  a  uniform  language  on  this  subject. 
WaM  v.  Bailit,  10  Johns.,  180;  fMnute  v.  Bar- 
ker, Id.,  Z\2.Wrigfit  v.  Johnton.  8  Wend.,  512; 
Bacon  v.  Chetney.  1  Slark.  N.P.,  192;  Bulkeley 
v./ywrf,  2  /rf.,406;  Combe  v.  Woolf.  8  Bing..  156; 
Mycnv.  Edge,  7  T.  R..  254.  In  Bacon  \.dhe*- 
ney,  Ld.  Ellen  borough  said, the  claim  us  against 
a  surety  \nntrittiMimi  jurin,  and  it  is  incumbent 
on  the  plaintiff  to  show  that  the  terms  of  the 
guaranty  have  been  strictly  complied  with.  I 
have  met  with  no  case  which  sanction*  a  dif- 
ferent doctrine. 

In  the  case  under  connideration  there  is  no 
difficulty  in  ascertaining  the  true  construction 
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of  the  contract.  The  meaning  is  apparent  on 
the  face  of  the  instrument.  The  difficulty  un- 
der which  the  plaintiffs  labor  is,  that  they  do 
not  bring  themselves  within  the  terms  of  the 
guaranty  ;  they  have  no  paper  of  Smith  made 
payable  at  the  U.  S.  Branch  Bk.  in  Washing- 
ton. We  cannot  inquire  whether  it  was  in  any 
way  material  to  the  defendant  that  it  should  be 
made  payable  in  that  manner.  It  is  enough 
that  the  plaintiffs  do  not  make  out  a  case  in 
which  the  defendant  agreed  to  respond. 

The  view  which  has  been  taken  of  the  prin- 
cipal question  renders  it  unnecessary  to  inquire 
whether  this  was  a  continuing  guaranty.  I 
426*]  *have  considered  the  case  as  though 
this  was  the  first  dealing  of  Smith  under  the 
letter  of  credit,  and  without  any  reference  to 
the  lapse  of  time  between  the  date  of  the  guar- 
anty and  the  giving  of  the  note. 

Judgment  affirmed. 

Explained-5  Hill.  640. 

Cited  in-6  Hill.  542;  10  N.  Y-,  477:  13  N.  T.,  236;  24 
N.  Y..70;  46N.Y..97;  88N.Y..507;  93N.  Y.,  281 ;  2 
Keys.  533:  3  Abb.App.Dec.,  627;  4  Barb.,  489;  13 Barb., 
158;  14  Barb.,  128, 130;  16  Barb.,  86;  53  Barb.,  151;  2  T. 
&  C..  420;  23  How.  Pr.,  206;  44  How.  Pr.,  92;  5  Duer,94: 
1  Hilt.,  315;  1  How.  U.  S.,  185;  33  Mich.,  479. 


TURRILL  t>.  DOLLOWAY. 

Libel — Charge  of  Misconduct  of  Public  Officer — 
Justification — Mistake. 

A  publication  charging-  an  officer  authorized  to 
administer  paths,  with  affixing  a  jurat  to  an  affidavit 
and  certifying  that  the  person  who  signed  it  was 
duly  sworn,  when  in  fact  he  was  not  sworn,  accom- 
panied with  remarks  imputing  to  the  officer  a  gross 
violation  of  duty,  is  libelous,  and  is  not  justified  by 
the  mere  proof  that  a  jurat  was  thus  affixed  without 
administering  an  oath. 

A  jury  are  not  authorized,  in  such  a  case,  to  say 
that  the  publication  was  intended  merely  to  charge 
inadvertence,  or  omission  by  mistake  to  administer 
the  oath. 

Citations— 10  Mod.,  196 :  2  T.  R.,  206:  9  East,  96;  12 
Johns..  239;  5  Johns.,  211;  4  Wend.,  320;  Holt,  425;  15 
Wend.,  232. 

THIS  was  an  action  for  a  libel  tried  at  the 
Oswego  Circuit  in  June,  1835,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges.  The  libel  was  in  these  words:  "To  the 
public.  We,  the  undersigned,  inhabitants  of 
the  Village  of  Oswego.take  upon  ourselves  the 
responsibility  of  informing  the  public,  that 
Joel  Turrill,  now  a  candidate  for  the  office  of 
Member  of  Congress.did, about  Mar.  l,1830,put 
his  official  signature.as  first  judge  of  the  Coun- 
ty of  Oswego.  to  a  statement  in  writing,  in  the 
form  of  an  affidavit,  and  stated  under  his  hand 
that  the  person  who  signed  it  was  duly  sworn, 
when,  in  truth,  the  said  person  was  not  sworn 
at  all;  and  we  further  say.  that  the  said  paper, 
purporting  to  be  an  affidavit,  was  intended  and 
used  for  the  purpose  of  preventing  the  re-ap- 
pointment of  the  present  Collector  of  the  Cus- 
toms for  the  Port  of  Oswego,  and  that  the  said 
Joel  Turrill  did, about  that  time, make  himself, 
secretly,  as  he  supposed,  busy  in  concerting 
measures  to  produce  that  result.  We  leave  the 

NOTE.— Libel  and  slander.  See  generally,  Roberts 
T.  Champlin,  14  Wend.,  120,  notes  cited ;  Bullock  v. 
Koon,  9  Cow..  30,  note,  and  other  notes  cited;  Moody 
v.  Baker,  5  Cow..  351,  notes  cited. 
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public  to  judge.under  the  circumstances,  wheth- 
er Judge  Turrill  has  not  committed  a  gross  vi- 
olation of  his  oath  of  office,  for  the  purpose  of 
ruining  a  man,  whom  he  has  long  endeavored 
to  injure,  although  he  *belongs  to  the  [*427 
same  political  party  with  himself."  It  had  the 
signature  of  the  defendant  and  four  other  per- 
sons attached  to  it,  and  the  defendant  author- 
ized its  publication.  On  the  trial  of  the  cause, 
the  defendant  undertook  to  justify  the  publi- 
cation, and  proved  that  a  paper  in  the  form  of 
an  affidavit  was  drawn  up  about  3Iar.  1,  1830, 
relating  to  some  smuggling  transaction  which 
ought  not  to  have  escaped  the  vigilance  of  the 
Collector  of  the  Customs  at  Oswego  ;  that  it 
was  taken  by  Mr.  M'Nair,  the  person  named 
in  it  as  the  deponent,  to  the  lodgings  of  the 
plaintiff.who  was  then  first  judge  of  the  Coun- 
ty of  Oswego,  and  shown  to  the  plaintiff,  who 
told  M'Nair  to  sign  it,  which  M'Nair  accord- 
ingly did  do,  and  the  plaintiff  then  put  the  ju- 
rat to  it  and  signed  it  officially  as  sworn  to,  al- 
though no  oath  was  administered  to  M'Nair, 
who  testified  that  nothing  was  said  about  his 
swearing  to  the  affidavit  ;  it  occurred  to  bim 
before  he  left  the  plaintiff  that  he  had  not  been 
sworn  to  the  truth  of  the  affidavit,  but  he  said 
nothing  on  the  subject  to  the  plaintiff.  The 
paper  thus  certified,  was  forwarded  to  Wash- 
ington to  be  used  in  preventing  the  re  appoint- 
ment of  the  then  collector. 

The  judge,  at  the  request  of  the  defendant's 
counsel,  charged  the  jury  that  if  the  paper 
charged  to  be  libelous,  merely  intended  to 
charge  the  plaintiff  with  inadvertence,  or  an 
omission  to  swear  M'Nair  to  the  affidavit  by 
mistake,  and  such  inadvertence  or  mistake  had 
been  proved,  that  then  the  defendant  had  jus- 
tified and  would  be  entitled  to  a  verdict:  the 
judge  further  directed  the  jury,  that  if  the  pa- 
per charged  the  plaintiff  with  official  corrup- 
tion, which  it  was  theirjprovince  to  determine, 
then,  in  order  to  justify,  the  defendant  was 
bound  to  prove  the  plaintiff  guilty  of  such  of- 
ficial corruption,  and  the  proving  a  mere  mis- 
take or  inadvertence  would  be  no  justification, 
that  the  justification,  in  order  to  be  available 
to  the  defendant,  must  be  as  broad  as  and  co- 
extensive with  the  charge.  The  jury  found  a 
verdict  for  the  defendant,  and  the  plaintiff  now 
moves  for  a  new  trial. 

*Mr.  J.  A.  Spencer.for  the  plaint-  f*428 
iff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Bronson,  J.  There  was  a 
time  when  courts  thought  it  a  duty  to  under- 
stand words  charged  to  be  slanderous  in  the 
most  mild  and  inoffensive  sense — when  they 
adopted  unnatural  and  strained  constructions 
of  the  language,  for  the  purpose  of  proving 
that  it  did  not  necessarily,  and  with  absolute 
certainty,  impute  a  crime.  But  that  day  has 
long  since  gone  by,  and  the  rule  of  common 
sense  has  become  the  rule  of  law  on  this  sub- 
ject. Judges  and  jurors  now  read  the  words  in 
court,  as  they  would  read  them  elsewhere — 
they  no  longer  resort  to  those  constructions 
which  make  that  language  innocent  in  the  halls 
of  justice,  which  was  full  of  calumny  when 
spoken  or  published  out  of  door.  Words 
charged  as  being  slanderous,  are  to  be  under- 
stood in  their  plain  and  popular  sense ;  and  the 
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question  is,  whether  when  fairly  construed, 
they  appear  to  have  been  meant,  and  were  cal- 
culated to  convey  the  imputation  of  an  offense, 
to  those  who  heard  or  read  them.  110  Mod., 
196  ;2T.  R-,  206;  9  East,  96. 

It  is  impossible,  I  think,  to  read  this  publi- 
cation without  coming  to  the  conclusion  that 
the  defendant  intended  to  charge  the  plaintiff 
with  corrupt  misconduct  in  his  office.  That  is 
the  most  natural  and  obvious  meaning  of  the 
language,  and  it  must  have  been  so  understood 
by  every  intelligent  man  who  read  the  article. 
It  charges  that  the  plaintiff  "put  his  official 
signature,  as  first  judge  of  the  County  of  Os- 
wego.  to  a  statement  in  writing  in  the  form  of 
an  affidavit,  and  stated  under  his  hand  that 
the  person  who  signed  it  was  duly  sworn,  when 
in  truth  the  said  person  was  not  sworn  at  all." 
Had  the  article  stopped  here,  it  might  have 
been  regarded  as  the  mere  assertion  of  a  fact, 
without  necessarily  imputing  the  crime  of  mal- 
versation in  office.  The  omission  to  administer 
the  proper  oath  to  the  person  who  had  sub- 
scribed the  affidavit  might  have  happened 
through  mistake  or  inadvertence;  and  the 
words  would  not  have  been  libelous,  unless 
429*]  the  defendant  intended  they  *should 
be  understood  in  a  criminal  sense.  In  what 
sense  they  were  published,  and  how  they  were 
understood,  would  then  have  been  questions  of 
fact  for  the  jury.  12  Johns.,  239;  5  Id.,  211;  4 
Wend.,  320. 

But  the  article  proceeds  to  impute  a  sinister 
motive  to  the  plaintiff.  It  charges  that  "the 
said  paper,  purporting  to  be  an  affidavit,  was 
intended  and  used  for  the  purpose  of  prevent- 
ing the  re-appointment  of  the  present  Collector 
of  the  Customs  for  the  Port  of  Oswego,  and 
that  the  said  Joel  Turrill  did  about  that  time 
make  himself  secretly,  as  he  supposed,  busy 
in  concerting  measures  to  produce  that  result." 
But  this  is  not  all.  The  accusers  proceed:  "We 
leave  the  public  to  judge,  under  the  circum- 
stances, whether  Judge  Turrill  has  not  com- 
mitted a  gross  violation  of  his  oath  of  office, 
for  the  purpose  of  ruining  a  man  whom  he  has 
long  endeavored  to  injure."  Nothing  can  be 
more  clear  than  that  the  defendant  intended  to 
charge  the  plaintiff  with  certifying  to  a  false 
fact  from  a  bad  motive.  It  must  have  been  so 
understood  by  every  person  who  read  the  pub- 
lication. It  would  be  an  insult  to  the  good 
sense  of  those  who  composed  the  paper,  as  well 
as  the  public,  to  whom  it  was  addressed,  to  say 
that  nothing  was  intended  beyond  charging 
the  plaintiff  with  having  made  a  mistake  in  the 
discharge  of  his  official  duty.  Why  allege  that 
the  plaintiff  had  made  himself  "secretly  busy 
in  concerting  measures  to  produce  a  removal ' 
—why  submit  it  to  the  public  to  judge  wheth- 
er the  plaintiff  had  not  "committed  a  gross  vi- 
olation of  his  oath  of  office,"  and  that,  too,  "for 
the  purpose  of  ruining  a  man  whom  he  had 
long  endeavored  to  injure,"  if  they  only  in- 
tended "the  public"  should  understand  that 
tin-  plaintiff  had  Inadvertently  omitted  to  ad- 
minister the  proper  oath  to  the  witness? 

A  charge  that  the  plaintiff,  through  mere  in- 
advertence or  mistake,  had  omitted  to  swear 
the  witness,  would  not  be  actionable,  unless  it 
w  -TC  laid  that  the  words  were  spoken  or  pub 
IMu-d  ironically,  and  with  intent  to  impute  a 
crime.  Queen  v.  Dr.  Browne,  Holt,  4:45.  And 
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whenever  the  words  are  apparently  innocent 
in  their  meaning,  they  can  only  be  made  ac- 
tionable, if  at  all,  by  a  distinct  averment  that 
*they  were  published  and  intended  to  [*43O 
be  understood  in  a  criminal  sense.  Andrews  v. 
Woodmansee,  15  Wend.,  232.  Averments  of 
this  kind  must  be  proved  on  the  trial,  and  like 
all  other  questions  of  fact, must  be  passed  upon 
by  the  jury.  The  rule  is  substantially  the  same 
where  the  words  are  of  doubtful  or  equivocal 
import,  and  may  be  understood  either  in  a 
criminal  or  an  innocent  sense.  The  jury  must 
say  in  what  sense  they  were  used.  But  in  this 
case,  the  defendant  did  not  charge  that  the 
plaintiff  had  omitted  to  swear  the  witness 
through  mere  mistake;  nor  did  he  stop  at  the 
naked  fact  that  the  witness  was  not  sworn.  He 
intended  to  leave  no  room  for  an  innocent  in- 
terpretation of  the  plaintiff's  conduct.  He  pro- 
ceeds to  suggest  a  motive  for  the  action,  which 
necessarily  implies  that  it  was  done  designed- 
ly; and  then  appeals  to  the  public  to  say  wheth- 
er, "under  the  circumstances,"  the  plaintiff 
"has  not  committed  a  gross  violation  of  his 
oath  of  office,"  and  whether  he  had  not  done 
so  "for  the  purpose  of  ruining  a  man  whom  he 
has  long  endeavored  to  injure."  The  words 
were  plainly  libelous  in  the  sense  of  imputing 
to  the  plaintiff  corrupt  conduct  in  his  office, 
and  the  judge  should  have  so  instructed  the 
jury.  There  was  no  ground  for  leaving  the 
question  to  them  as  one  of  mere  mistake  or  in- 
advertence. That  the  omission  of  the  plaintiff 
to  swear  the  witness  happened  through  inat- 
tention or  mistake,  there  can  be  little  room  for 
doubt  upon  the  evidence;  but  that  was  not  the 
charge  which  the  defendant  undertook  to  jus- 
tify. He  invited  the  plaintiff  into  court  to  vin- 
dicate his  character;  but  when  he  got  there  the 
ground  was  changed.  He  did  not  ask  the  jury 
to  say  that  the  plaintiff  had  intentionally  dis- 
regarded his  duty,  or  committed  a  gross  viola- 
tion of  his  oath  of  office;  but  he  asked  them  to 
find  that  the  plaintiff  had  made  a  mistake. 
The  charge  was  clearly  erroneous,  and  the  ver- 
dict must  be  set  aside. 
New  trial  granted. 


lleversed— 28  Wend.,  383. 

Cited  in-26  Wend.,  387 ;  6  Barb.,  47. 


•DOUGLASS  &  DUNN 
WILKINSON. 


[*431 


Accommodation  Note — Indorsement  for  a  Leu 
Amount — Effect  of. 

Whore  an  accommodation  note  Is  drawn  for  $2,500, 
and  the  payee  decline*)  to  indorse  for  the  whole 
amount,  but  agrees  to  do  so  fora  lesssiun.and  writes 
a  direction  to  the  cashier  of  the  bank  where  the  note 
la  made  payable,  to  pay  upon  it  $750,  such  note  Is,  In 
leiral  effect,  a  note  for  $750.  and  may  according ly  be 
declared  upon  as  a  note  for  that  sum. 

Citation-*  Wend..  637. 

THIS  was  an  action  of  <i*.*i/inj>*it,  tried  at  the 
Albany  Circuit  in  Mar.,  1884,  before  the 
Hon.  James  Vanderpocl,  one  of  the    Circuit 
Judgen. 

The  declaration  contained  a  count  by  the 
plaintiffs,  as  indorsees,  against  the  defendant, 
as  indorser  of  a  promi-nsory  note,  bearing  date 
Dec.  13,  1828,madeby  Human  Norton. a.s draw- 
er, for  $750,  payable  to  the  order  of  the  defend- 
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ant, at  the  Mechanics'  &  Farmers'  Bank, 90  days 
after  date.  The  declaration  also  contained  the 
common  money  counts.  On  the  trial  of  the 
cause,  the  plaintiffs  produced  in  evidence  a 
note  in  these  words:  "$2,500.  Albany,  13th 
December,  1828.  Ninety  days  after  date,  for 
value  received,  I  promise  to  pay  to  the  order 
of  Samuel  Wilkinson,  at  the  Mechanics'  & 
Farmers'  Bank,  twenty-five  hundred  dollars. 
(Signed)  Heman  Norton."  On  which  was  an 
indorsement  in  these  words:  "Mr.  Olcott.  Pay 
on  within  seven  hundred  and  fifty  dollars. 
(Signed)  S.  Wilkinson."  And  the  mercantile 
name  of  the  plaintiffs,  viz.  :  "  Douglass  & 
Dunn,"  also  appeared  indorsed  on  the  back  of 
the  note.  Heman  Norton,  the  maker  of  the 
note,  testified  that  he  made  the  note  as  a 
member  of  the  firm  of  Norton,  Goodman  & 
Co.,  which  firm  transacted  business  together  as 
partners;  that  the  note  was  handed  to  the  de- 
fendant to  indorse,  as  an  accommodation  in- 
dorser,  for  the  whole  amount  of  the  note;  that 
the  defendant  declined  to  indorse  for  the  whole 
amount,  but  made  the  indorsement  appearing 
on  the  note  ;  that  the  plaintiffs  then  indorsed 
the  note  also  as  accommodation  iudorsers,  when 
it  was  taken  to  the  Mechanics'  &  Farmers'  Bk. , 
and  there  discounted  for  $750,  for  the  benefit 
of  the  firm  of  Norton,  Goodman  &  Co.,  who  re- 
432*J  ceived  the  money  *advanced  upon  the 
note,  and  when  the  note  fell  due  it  was  paid 
and  taken  up  by  the  plaintiffs.  Protest  and  no- 
tice to  defendant  were  duly  proved.  By  the 
permission  of  the  judge,  the  plaintiffs  were  al- 
lowed, at  the  trial,  to  write  over  the  name  of 
the  defendant  on  the  back  of  the  note,  the 
words  "Pay  to  Douglass  &  Dunn."  The  plaint- 
iffs also  produced  in  evidence,  two  certified 
copies  of  rules  of  this  court,  one  granted  Feb. 
28,  1832,  striking  out  the  special  counts  in  the 
plaintiffs'  original  declaration  (see  6  Wend., 
637),  and  giving  leave  to  the  plaintiffs  to  pro- 
ceed to  trial  upon  a  declaration  containing  a 
new  special  count,  and  the  common  money 
counts,  and  that  on  the  trial  they  be  confined 
to  the  cause  of  action  set  forth  in  the  special 
count;  and  the  other,  granted  Nov.  29,  1833, 
modifying  the  former  rule  so  that  the  plaintiffs 
should  be  confined,  on  the  trial,  to  the  cause 
of  action  set  forth  in  the  special  count,  to  wit: 
a  promissory  note  for  $750 — being  such  either 
in  terms  or  legal  effect.  On  this  evidence  the 
plaintiffs  rested.  The  counsel  for  the  defend- 
ant having  objected  to  the  introduction  in  evi- 
dence of  the  note,  which  was  produced  on  the 
trial,  as  variant  from  that  described  in  the  dec 
laration  ;  to  the  filling  up  of  the  indorsement, 
to  the  parol  proof  varying  the  contract  as  it  ap- 
peared in  writing;  and  generally  to  the  whole 
course  of  the  proceedings  on  the  trial,  now 
moved  for  a  nonsuit,  which  was  denied  by  the 
judge.  Whereupon  the  jury, under  the  charge 
of  the  judge,  to  which  the  defendant's  counsel 
also  excepted,  found  a  verdict  for  the  plaintiffs 
for  the  $750,  with  the  interest  thereof.  The  de- 
fendant now  asks  for  a  new  trial. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  Since  these  par- 
ties were  before  the  court  on  a  former  occasion, 
6  Wend.,  637,  the  declaration  has  been  amend- 
ed,by  striking  out  the  two  special  counts  which 
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it  then  contained,  and  inserting  a  count  on  the 
note,  describing  it  as  having  been  made  for  the 
sum  of  $750.  On  *the  former  trial, the  [*433 
special  facts  in  relation  to  the  making  and  in- 
dorsing of  the  paper  did  not  appear.  It  was 
then  regarded  as  a  valid  note  against  the  maker 
for  $2,500,and  as  the  payee  had  only  transferred 
a  part  of  the  note,  without  showing  that  the 
residue  had  been  satisfied,  it  was  held  that  the 
legal  relation  of  indorserand  indorsees  had  not 
been  created  between  the  parties.  It  was  said 
that  it  would  be  absurd  to  give  the  plaintiffs  an 
action,  as  indorsees,  against  the  defendant, 
when  they  could  not  maintain  an  action  against 
Norton,  the  maker.  It  was  agreed,  however, 
that  if  only  $750  was  due  on  the  note  at  the  time 
of  the  transfer,  the  difficulty  in  the  way  of  a 
recovery  by  the  plaintiffs  would  be  removed. 
That  difficulty  has  now  been  removed. 

This  was  never  a  valid  note  for  anything 
more  than  $750.  Although  drawn  for  a  larger 
amount,  the  defendant  refused  to  indorse  it  for 
anything  beyond  that  sum.  It  was  accommo- 
dation paper,  and  of  no  value  whatever  until 
it  was  negotiated  at  the  bank.  It  was  not  an 
available  security  to  anyone  ;  indeed,  it  had 
never  been  out  of  the  hands  of  the  maker  un- 
til it  was  passed  to  the  bank,  and  the  maker  or 
his  firm,  for  whose  benefit  it  was  indorsed,  re- 
ceived the  avails.  In  legal  effect,  this  was,  I 
think,  a  note  for  $750,  and  no  more  ;  and  as 
such,  it  was  a  valid  security  to  the  bank,  one 
which  could  be  enforced  against  the  maker 
and  all  the  other  parties,  in  the  same  manner 
as  though  it  had  been  originally  drawn  for 
that  sum.:<5  If  this  be  a  just  view  of  the  ques- 
tion, there  can  then  be  no  doubt  that  the  plaint- 
iffs are  entitled  to  maintain  this  action  against 
the  first  indorser.  It  is  not  unusual,  I  believe, 
to  discount  accommodation  paper  for  a  less  sum 
than  the  nominal  amount;  and  I  am  not  aware 
that  the  right  of  the  holder  to  treat  it  as  a  valid 
security  against  all  the  parties,  for  the  amount 
at  which  it  was  discounted,  has  ever  been  ques- 
tioned. 1  do  not  speak  of  a  usurious  discount, 
but  of  a  transaction  like  the  present  one,where 
the  note  was  received  by  the  bank  in  the  same 
manner  as  though  it  had  been  drawn  for  $750, 
and  nothing  more  than  the  legal  discount  was 
charged  upon  that  sum. 

The  view  which  has  been  taken  of  the  princi- 
pal question  disposes  of  the  objection  on  the 
ground  of  variance.  The  *declaration  [*434 
sets  out  the  contract  according  to  its  legal  ef- 
fect. 

The  plaintiffs  have  not  attempted  to  recover 
on  any  cause  of  action  different  from  that  set 
forth  in  the  special  count,  and  the  objection 
that  the  plaintiffs  have  departed  from  the  order 
made  by  the  court,  is  not  well  taken. 

New  trial  denied. 

Affirmed— 22  Wend..  559. 

Cited  in— 1  Keyes,  187 ;  4  Abb.  App.  Dec.,  240. 


JAQUETH  &  PADDOCK 

JACKSON  &  HOUSE. 

Practice — Writ  of  Error — Parties — AU  Preju- 
diced by  the  Judgment,  but  no  Others  should 
Join. 

In  brinjfingr  error,  the  rule  is,  not  only  that  all 
proper  parties  shall  join,  but  no  one  must  unite  who 
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has  not  been  prejudiced  by  the  judgment :  thus, 
where  a  suit  in  tort  was  commenced  against  two, 
but  only  one  was  summoned  and  declared  against  in 
a  justice's  court.and  judgment  was  rendered  against 
him ;  and  both  defendants  united  in  suing  out  a  cer- 
tiorari, and  the  C.  P.  reversed  the  judgment  with 
costs,  on  writ  of  error  brought  to  this  court  the 
judgment  of  the  C.  P.  was  reversed. 

The  C.  P.,  it  seems,  should  have  quashed  the  certi- 
orari, instead  of  reversing  the  judgment. 

Whether  that  court  had  power  to  amend  the  writ 
by  striking  out  the  name  of  the  defendant  not  a 
party  to  the  judgment,  qucere. 

Citations— 11  Wend.,  90 ;  Bac.  Abr.,  Error,  b;  Com. 
Dig.  PI.,  3  b,  9;  2  Saund.,  46.  n.  6 ;  101  d,  e,  n. :  1  Str., 
675,  682 ;  Cro.  Car.,  300.  408,  575;  Hob.,  70,  72 ;  1  Ves., 
ST.,  305;  Cro.  Jac.,  138;  1  Chit.  PI.,  54;  2  Str.,  892, 
1110 ;  Cowp.,  425. 

ERROR  from  the  Onondaga  C.  P.  Jaqueth 
&  Paddock  sued  Jackson  &  House,  before 
a  justice  of  the  peace  by  summons,  which  was 
served  on  Jackson  only.  The  plaintiffs  declared 
against  Jackson  only,  in  an  action  of  trover, 
and  on  issue  joined  recovered  $8  and  costs. 
Jackson  &  House  united  iu  bringing  a  certio- 
rari  to  the  C.  P.,  where  the  judgment  was  re- 
versed, and  costs  were  adjudged  to  Jackson  & 
House.  Jaqueth  &  Paddock  now  bring  error, 
and  seek  to  reverse  the  judgment  of  the  C.  P., 
on  the  ground  that  House,  who  was  not  a  party 
to  the  judgment  before  the  justice,  united  in 
the  certiorari,  and  had  judgment  in  his  favor 
in  the  C.  P. 

Mr  D.  A.  Orcutt.  for  plaintiffs  in  error. 

Mr.  E.  D.  Hopping,  for  defendants  in  er- 
ror. 

435*]  *By  the  Court,  Bronson,  J.  The 
plaintiffs  in  error  rely  on  Boston  v.  Calendar,  11 
Wend  ,90.  In  that  case  the  certiorari  was  prose- 
cuted against  Everson,  who  was  not  a  party 
before  the  justice,  and  costs  were  adjudged 
against  him  on  the  reversal  in  the  C.  P.  He 
was  prejudiced  by  the  judgment  of  the  C.  P.. 
and  for  that  error  the  judgment  was  reversed 
by  this  court.  But  in  this  case  the  certiorari 
was  not  prosecuted  against,  but  by  House,  and 
judgment  in  the  C.  P.  has  been  rendered  in  his 
favor.  He  does  not  complain,  and  it  is  diffi- 
cult to  say  that  the  plaintiffs  in  error  have  sus- 
tained any  actual  injury  inconsequence  of  the 
joinder  of  House  in  prosecuting  the  cerliorari. 
So  far  as  I  can  judge  of  the  grounds  on  which 
theC.  P.  proceeded,  their  judgment  is  the  same, 
and  the  costs  of  the  reversal  the  same  as  they 
would  have  been  had  the  certiorari  been  prose- 
cuted by  Jackson  alone. 

But  House,  although  named  in  the  sum- 
mons, was  not  a  party  to  the  judgment  ren- 
dered by  the  justice,  and  the  rule  seems  to  be 
inflexible,  that  no  one  can  bring  error  unless 
he  is  a  party  or  privy  to  the  record,  or  is  prej- 
udiced by  the  judgment  Bac.  Abr.,  Error,  b; 
Com.  Dig.  PI..  8  b,  9.  The  rule  not  only  re- 
quires that  all  proper  parties  shall  join  in  bring- 
ing error,  but  that  no  one  shall  unite  who  has 
not  suffered  injury  by  the  judgment.  The  writ 
should  contain  an  accurate  description  of  the 
record,  giving  the  names  of  all  who  were  in 
any  way  parties  to  the  judgment,  but  still  it 
can  only  be  prosecuted  by  those  who  have  suf- 
fered damage.  2  Saund.,  46,  n.  6;  Id.,  101  d, 
•,  n;  Lady  Can  v.  Title.  1  Str.,  675.  Bail  can- 
not have  a  writ  of  error  to  reverse  the  judg 
ment  against  their  principal,  nor  can  the  prin 
cipal  bring  error  to  reverse  the  judgment 
against  the  bail;  and  both  principal  and  bail 
WBND.  17. 


cannot  unite  in  prosecuting  a  writ  of  error  on 
either  judgment.  Lancaster  v.  Keyleigh,  Cro. 
Car..  300;  Bushettv.  Taller,  Id.,  408;  Smith  v. 
James,  Id.,  575;  Forrest  v.  Sandland,  Hob.,  72. 
In  these  cases  there  was  no  want  of  proper  par- 
ties, but  the  objection  was  that  too  many  had 
joined;  and  that  is  the  difficulty  in  the  case  un- 
der consideration.  In  Parker  v.  Lawrence,  Hob. ,. 
70,  the  plaintiff  brought  trespass  against  Law- 
rence, Nevill  and  Wood,  and,  *after  [*436 
entering  a  nolle  prosequi  as  to  the  last  two,  had 
judgment  against  Lawrence.  The  three  de- 
fendants joined  in  a  writ  of  error.  The  decision 
turned  on  another  point,  but  Hobart  says  in  a 
note,  see  1  Ves.,  Sr.,  305:  "It  seems  that  Nevill 
&  Wood  should  not  have  joined  in  this  writ  of 
error,  for  there  was  no  judgment  against  them, 
nor  they  grieved."  In  Vaughan  v.  Loriman, 
Cro.  Jac.,  138,  an  assize  was  brought  in  an  in- 
ferior court  against  five;  three  of  the  defend- 
ants were  found  "non-tenants,"  and  acquitted; 
the  other  two  defendants  were  found  disseis- 
ors,  and  against  them  judgment  was  rendered. 
The  five  defendants  joined  in  a  writ  of  false 
judgment,  and  the  judgment  of  the  inferior 
court  was  reversed  in  the  C.  P.,  on  a  manifest 
error  in  the  original  record.  And  yet,  because 
the  three  who  had  lost  nothing  in  the  inferior 
court,  joined  in  the  writ  of  false  judgment, 
the  judgment  of  reversal  in  the  C.  P.  was  re- 
versed in  the  K.  B.  See,  also,  2  Saund.,  101 
d,  e,  n.  I  do  not  find  that  the  courts  have  ever 
departed  from  the  principle  on  which  these 
cases  were  decided. 

The  rule  concerning  writs  of  error  probably 
had  its  origin  in  the  same  general  principle 
which  governs  in  relation  to  the  parties  in  per- 
sonal actions.  The  action  must  be  brought 
in  the  name  of  the  party  whose  legal  right  has 
been  affected;  and,  whether  upon  contract  or 
for  a  tortious  act,  if  too  many  persons  join  as 
plaintiffs,  the  objection  will  be  fatal.  If  it  ap- 
pear on  the  record  that  there  are  too  many 
plaintiffs,  the  objection  may  be  taken  by  de- 
murrer, motion  in  arrest  of  judgment  or  "writ 
of  error;  and  if  the  objection  do  not  appear  on 
the  pleadings,  it  is  ground  of  nonsuit  on  the 
trial.  1  Chit.  PI..  54. 

The  C.  P.  should  neither  have  reversed  nor 
affirmed  the  judgment  of  the  justice,  but  should 
have  quashed  the  certiorari.  Rex  v.  Inhabitants 
of  All  Stint*,  2  Str.,  1110.  They  might,  per- 
haps, have  allowed  the  certiorari  to  be  amended 
by  striking  out  the  name  of  House.  Vereltt  v. 
Rafael,  Cowp.,  425;  The  Sioord  blade  Co.  v. 
Dempsey,  2  Str.,  892;  Lady  COM  v.  Title,  \  Id., 
682.  But  it  is  unnecessary  to  pass  upon  that 
question. 

*I  feel  the  less  reluctance  to  revcrs-  [*437 
ing  the  judgment  of  the  C.  P.  on  the  mutter 
of  law  which  has  been  noticed,  because  I  think 
it  was  wrong  on  the  merits. 

Judgment  reoerted. 


BENJAMIN  ET  AI..  o.  HULL. 

j  8Ut  of  School  If»H*t — Hote  Dftiffnat'd—  TIIJT  for 
Ritiltting—  When  feried  and  OMeeted—  fret- 
pa**. 

Thi-  Bite  of  a  district  school-house  must  be  <l.-*lir- 
nnted  by  the  Inhabitants  in  district  meeting- ;  they 
have  DO  power  to  delegate  tin-  authority  to  the 
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trustees :  and  where  they  do  BO  and  vote  a  tax  to  be 
levied  for  the  building  of  a  school-house  on  a  site 
to  be  designated  by  the  trustees,  the  proceeding is 
illegal,  and  the  trustees  become  trespassers  for  the 
taking  of  property  under  a  warrant  issued  for  the 
collection  of  such  tax. 

It  seems  that  a  tax  for  building  a  school-house 
may  be  levied  and  collected  before  any  designation 
by  the  inhabitants  of  a  site  for  its  erection. 

Whether  a  warrant  for  the  collection  of  such  a 
tax  can  properly  be  renewed  more  than  once,  qiuvre. 

Where  a  tax  has  been  levied,  and  the  trustees  have 
been  sued  in  trespass  and  the  money  received  by 
them  recovered  back,  they  have  no  power  to  renew 
the  warrant  and  direct  the  levy  of  the  same  tax,  or 
any  part  thereof. 

Citations— 1  R.  S.,  477,  sees.  57,  61,  75,  89 ;  18  Johns., 
351 ;  9  Wend.,  38. 

HULL  sued  Benjamin,  Griffin  and  Seamans, 
before  a  justice  in  an  action  of  trespass  for 
taking  a  horse.  The  defendants  were  trustees 
of  a  school  district.  After  the  organization  of 
the  district,  the  first  district  meeting  was  ap- 
pointed to  be  holden  June  5,  1833.  Although 
the  notice  was  insufficient,  a  meeting  was  held, 
trustees  elected,  a  site  designated  for  building 
a  school-house,  and  a  tax  of  $200  voted  for 
building  the  house.  The  proceedings  being 
void,  the  Commissioners  of  Common  Schools 
renewed  the  notice  and  a  second  meeting  was 
held  Oct.  7,  1833,  at  which  the  district  was 
duly  organized  by  the  choice  of  proper  officers; 
and  it  was  "Resolved,  that  the  site  of  the 
school -house  shall  be  established  where  the 
trustees  of  the  said  district  shall  think  proper 
it  may  be,  for  the  most  convenient  accommo- 
dation of  said  district."  It  was  further  re- 
solved, that  the  trustees  procure  a  title  to  the 
land  "on  which  said  school  house  shall  be  lo- 
cated," and  that  a  tax  of  $300  be  levied  "for 
the  building  of  said  school-house  and  procuring 
438*  ]*a  title  to  the  land  on  which  said  school 
house  shall  stand."  Oct.  28, 1833,  the  trustees 
issued  a  warrant  for  the  collection  of  the  tax; 
the  tax  of  the  plaintiff,  Hull,  as  set  down  in 
the  tax  list,  being  upwards  of  $26.  The  war- 
rant was  renewed  by  the  trustees  nine  several 
times,  the  last  renewal  being  Jan.  10,  1835.  In 
Mar.,  1834,  the  collector  levied  on  and  sold  a 
cart  and  harrow  belonging  to  the  plaintiff,  and 
in  that  way  collected  the  whole  amount  of  his 
tax.  The  plaintiff  sued  the  trustees  in  an  ac- 
tion of  trespass  for  taking  the  cart  and  har- 
row, and  recovered  judgment  for  $27.14,  be- 
side costs.  The  trustees  afterwards  altered  and 
renewed  the  warrant  in  the  hands  of  the  col- 
lector, and  required  him  to  levy  a  tax  of  $16.01 
of  the  plaintiJf.  In  Oct.,  1834,  the  collector 
proceeded  to  collect  the  last  mentioned  tax,  and 
for  that  purpose  took  the  horse  of  the  plaint- 
iff; and  for  that  taking  this  action  was  brought. 
There  was  a  trial  by  jury  before  the  justice, 
and  judgment  for  the  defendants.  On  certiorari 
to  the  C.  P.  the  judgment  was  reversed,  and 
the  trustees  now  bring  error. 

Mr.  C.  Johnston,  for  plaintiffs  in  error. 

Mr.  S.  Barculo,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  is  agreed  that 
the  first  district  meeting  was  irregular,  and  the 
Commissioners  for  that  cause  renewed  the  no- 
tice for  a  meeting  in  October.  1  R.  S.,  477, 
sec.  57.  The  proceedings  of  the  first  meeting 
were  utterly  nugatory;  and  we  can  no  more  re- 
gard them  as  valid  in  relation  to  the  site  for  a 
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school-house,  then  we  can  in  relation  to  the 
choice  of  trustees  or  the  voting  of  a  tax. 

The  inhabitants,  when  duly  assembled  in  a 
district  meeting,  have  power,  among  other 
things,  to  designate  a  site  for  the  district  school- 
house.  Sec.  61.  The  trustees  have  power  to  pur- 
chase or  lease  a  site  for  the  school  house,  as 
designated  by  a  meeting  of  the  district,  and  to 
build  the  house.  Sec.  75.  The  inhabitants 
could  not  delegate  their  power  to  the  trustees. 
Robinson  v.  Dodge,  18  Johns.,  351.  In  this  case 
*the  resolution  to  levy  a  tax,  stands  di-  [*439 
rectly  connected  with  that  authorizing  the 
trustees  to  fix  the  site  of  the  house.  The  in- 
habitants first  resolve  that  "  the  site  of  the 
school-house  shall  be  established  where  the 
trustees  of  said  district  shall  think  proper  ;" 
and  then,  that  the  trustees  procure  a  title  to  the 
land  "on  which  said  school-house  shall  be  lo- 
cated." and  that  a  tax  of  $300  be  levied  "for 
the  building  of  said  school  house  and  procur- 
ing a  title  to  the  land."  The  case  falls  within 
the  principle  of  Baker  v.  Freeman,  9  Wend., 
36.  It  may  be  conceded  that  a  tax  for  building 
a  school-house  can  be  levied  and  collected  be- 
fore the  inhabitants  have  designated  a  site  for 
the  building  ;  but  here  the  tax  was  voted  for 
an  illegal  purpose  ;  to  build  a  school  house 
"where  the  trustees  of  said  district  shall  think 
proper  ;"  and  there  was,  I  think,  no  authority 
to  issue  the  warrant. 

But  there  is  another  and  a  fatal  objection  to 
this  proceeding.  Without  noticing  the  ques- 
tionable power  to  renew  the  warrant  more  than 
once,  sec.  89,  the  whole  amount  of  the  plaint- 
iff's tax  was  levied  and  collected  by  a  sale  of 
his  property,  and  the  power  of  the  trustees  was 
then  clearly  at  an  end.  They  went  afterwards 
to  the  collector  and  altered  the  tax  list,  so  as 
to  require  the  collection  of  a  different  sum 
from  the  plaintiff,  and  on  that  altered  process 
the  property  in  question  was  taken.  For  what 
purpose  this  alteration  was  made,  has  not  been 
explained.  It  seems  probable,  however,  that 
the  trustees,  after  they  had  been  sued  and  judg- 
ment had  been  recovered  against  them  for  the 
first  levy,  thought  themselves  authorized  to  col- 
lect the  whole  or  some  portion  of  the  tax  over 
again.  In  this  they  were  mistaken.  If  the 
judgment  against  them  was  erroneous,  their 
remedy  was  by  appeal  to  the  C.  P.  They  had 
no  right  to  reverse  the  judgment  themselves, 
as  they  virtually  did,  by  ordering  a  part  of  the 
tax  to  be  levied  a  second  time.  Such  a  doctrine 
can  never  be  tolerated.  This  warrant  has  been 
kept  on  foot  by  various  renewals,  from  Oct. , 
1833,  to  Jan.,  1835  ;  and  I  know  not  but  it  may 
yet  be  alive,  if  the  trustees  have  power  to  con- 
tinue its  vitality.  Should  we  sanction  the  prin- 
ciple on  which  they  acted  in  altering  the  tax 
list,  they  may,  as  often  as  they  are  adjudged 
trespassers  *for  collecting  the  tax,  or-  [*44O 
der  the  whole  or  some  portion  of  it  collected 
again  ;  and  there  would  never  bean  end  of  the 
strife.  If,  under  any  possible  circumstances, 
the  trustees  would  be  authorized  to  collect  the 
tax  a  second  time,  the  burden  rests  on  them  of 
showing  the  right.  The  C.  P.  decided  cor- 
rectly. 

Judgment  affirmed 

Cited  in-3  Denio..  116 ;  10  Barb.,  295  ;  38  Barb.,  43. 

WKND.  17. 
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M'FARLAN  e.  TOWNSEND. 

Oyer  of  a  writ  cannot  be  craved  for  the  purpose 
•of  demurring;  or  pleading  a  variance  in  abatement ; 
nor  will  the  proceedings  be  set  aside  on  motion  for 
a  variance  between  the  writ  and  declaration  in  any 
-case,  except  where  the  defendant  has  been  held  to 
bail. 

Citations— 2  R.  S.,332,  sees.  3.  4;  424,  sec.  7;  4  Johns.. 
485 ;  6  Cow.,  70 ;  1  Wend.,  305 :  2  Wils.,  398 ;  1  Saund.. 
318,  n.  3:  1  Chit-  PL,  438-9;  Steph.  PI.,  69,  421, 425. 

TIEMURRER  to  declaration.  The  demurrer 
\J  book  contains  a  memorandum,  that  in  Jan- 
uary Term,  1835,  the  plaintiff  prosecuted  his 
•certain  writ  of  nuisance  against  the  defendant, 
in  pursuance  of  the  statute  in  such  case  made 
and  provided,  which  said  writ  is  in  the  words 
following,  to  wit :  "The  People,"  etc.,  setting 
forth  a  writ  of  nuisance,  in  the  form  prescribed 
by  2  R.  8.,  332,  sec.  3.  The  demurrer  book 
then  proceeds  to  state,  that  afterwards,  to  wit: 
in  the  term,  etc.,  the  plaintiff  by  his  attorney 
.aforesaid,  filed  and  served  his  declaration  in 
the  said  suit,  in  the  words  following,  to  wit  : 
"Orange  County,  »*.  Hudson  M'Farlan, plaint- 
iff in  this  suit,  by  William  F.  Sharp,  his  attor- 
ney, complainsof  Peter  Tow  nsend,  Jr.,  defend- 
ant in  this  suit,  being  in  custody,  etc.,  of  a  plea 
of  trespass  on  the  case,  for  that  whereas,"  etc., 
proceeding  in  the  usual  form  of  a  declaration 
in  an  action  on  the  case,  where  the  suit  is  com- 
menced by  capiasjor  an  injury  to  the  plaintiff's 
mill  by  erecting  other  works  on  the  same  stream 
of  water,  and  using  them  in  such  a  manner  as 
to  prejudice  the  plaintiff.  The  defendant  de- 
murs to  the  declaration,  and  assigns  for  cause: 
1.  That  the  suit  was  commenced  by  a  writ  of 
nuisance,  and  the  declaration  is  in  case  ;  2. 
That  there  is  a  variance  between  the  writ  and 
declaration  ;  8.  That  the  judgment  in  the  ac- 
44  1*J  tion  of  nuisance  *is  different  from  that 
in  an  action  on  the  case,  etc.  The  plaintiff 
joins  in  demurrer. 

Mr.  J.  E.  Phillips,  for  the  defendant. 

Mr.  W.  F.  Sharp,  for  the  plaintiff. 

By  the  Court,  Bronson.  J.  The  assize  of 
nuisance,  and  the  writ  otquodpermittat,  for  in- 
juries of  the  character  described  in  the  decla- 
ration, having  long  since  fallen  into  disuse ; 
and  an  action  on  the  case  to  recover  damages 
has  been  substituted  for  the  old  common  law 
remedies.  The  writ  of  nuisance  was  retained 
in  the  late  revision  of  the  laws  ;  but  there  is 
little  probability  that  this  form  of  proceeding, 
which  seems  never  to  have  been  followed  in 
thU  State,  and  which  has  been  out  of  use  in 
England  more  than  a  century,  will  now  be  re 
vived.  It  is,  nevertheless,  a  legal  remedy,  and, 
if  we  can  take  any  notice  of  the  writ  which  has 
been  inserted  in  the  demurrer  book,  it  seems 
thai  the  plaintiff's  attorney  originally  contem- 
plated proceeding  in  this  form,  but  afterwards 
abandoned  the  writ  for  the  more  simple  rem- 
edy of  an  action  on  the  case.  The  declaration 
i<  sufficient,  and  the  only  question  is,  whether 
we  can  in  this  form  regard  the  variance  be- 
tween the  writ  and  the  declaration— or  rather, 
whether  on  this  demurrer  we  can  take  any  no- 
tice whatever  of  the  writ  or  process  by  which 
tin-  action  was  commenced. 

It  was  the  ancient  practice  to  repeat  the 
whole  original  in  the  declaration,  and  if  there 
was  any  material  variance  between  the  writund 
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the  count,  the  defendant  could  take  advantage 
of  it  by  demurrer,  plea  in  abatement,  motion 
in  arrest  of  judgment,  or  writ  of  error.  The 
ancient  practice  has  given  place  to  a  brief  re- 
cital, that  the  defendant  was  summoned  or  at- 
tached to  answer  the  plaintiff  of  a  plea,  etc. — 
stating  the  general  nature  of  the  action.  The 
recital  is  not  deemed  an  essential  part  of  the 
declaration;  and  since  this  practice  was  adopt- 
ed, the  only  way  in  which  the  defendant  could 
take  advantage  of  a  bad  original,  or  a  variance 
between  the  writ  and  count,  was  by  praying 
oyer  *and  setting  out  the  writ.  That  [*4412 
course  the  defendant  has  not  pursued  ;  and  we 
can  take  no  notice  of  the  paper  which  he  has 
inserted  in  the  demurrer  book,  purporting  to 
be  the  copy  of  an  original  writ.  Nothing  is 
judicially  before  us  in  the  present  state  of  the 
cause  but  a  declaration  in  the  usual  form,  stat- 
ing the  defendant  to  be  in  custody,  and  an 
appearance  and  demurrer.  The  declaration  be- 
ing sufficient,  the  plaintiff  is  entitled  to  judg- 
ment. 

But  as  the  defendant  will  be  allowed  to  amend , 
it  may  be  proper  to  add,  for  the  purpose  of 
avoiding  any  further  controversy  about  .the 
writ,  that  the  defendant  can,  in  no  case,  crave 
oyer  of  the  writ  for  the  purpose  of  demurring 
or  pleading  a  variance  in  abatement  ;  and  if 
oyer  is  demanded,  the  plaintiff  may  disregard 
it  and  proceed  to  judgment.  The  courts  have 
for  a  long  time  refused  to  grant  oyer  of  the 
writ  ;  and  have  also  refused  to  set  aside  the 
proceedings  on  motion  for  a  variance  between 
the  original  and  the  declaration.  If  an  attempt 
were  made  to  reach  the  objection  on  a  writ  of 
error,  by  alleging  diminution  and  praying  a 
certiorari  to  bring  up  the  writ,  the  defect  would 
be  cured  after  verdict  by  the  Statute  of  Amend- 
ments. 2  R.  S.,  424,  sec.  7.  In  other  cases, 
the  writ  of  error  would  be  defeated  by  allow- 
ing the  original  to  be  amended,  or  permitting 
a  new  one  to  be  filed.  In  short,  there  is  no 
longer  any  form  in  which  the  defendant  can 
take  advantage  of  a  variance  between  the  orig- 
inal writ  ana  the  declaration,  except  in  cases 
where  he  has  been  arrested  and  held  to  bail. 
Rogers  v.  Roger*,  4  Johns.,  485  ;  Ball  v.  Bk., 
6 Cow.,  70;  Durfeev.  Heemstreet,  1  Wend., 305; 
HoU  v.  Finch,  2  Wils. ,  893.  Many  of  the  cases 
are  collected  and  very  accurately  stated  in  1 
Saund.,  818.  n.  8;  1  Chit.  PI.,  438.  439;  Steph. 
Plead.,  69,  421,  425.  The  defendant  has  been 
brought  into  court  by  summons,  2  R.  S.,  822, 
sees.  8, 4,  and  he  can  suffer  no  injury  by  allow- 
ing the  plaintiff  to  proceed  on  the  declaration 
which  has  been  delivered. 

Judgment  for  the  plaintiff. 

Cited  ln-22  Wend..  1» ;  1  N.  Y..  227;  37  How.  Pr., 
32rt. 


•ONONDAGA  COUNTY  BANK  [*443 

r. 
CARR. 

Suit  by  Corporation —  Plrading. 

A  replication  to  a  pica  of  mil  lirl  niri»>r(ttii>n  In  a 
suit  by  a  bank,  rccltlnir  the  title  of  the  Act  of  In- 
corporation and  tho  <lat<-  of  Ita  PIIMUIW.  and  con- 
elmliiiir  to  the  country.  In  had :  such  replication 
*hould  conclude  with  a  viTitlcMtion. 


l:; 


in  3 
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The  proper  mode  of  pleading  in  such  cases,  is  to 
aver  in  the  declaration  that  the  plaintiffs  are  a  cor- 
poration, setting  forth  the  title  of  the  Act  creating 
the  corporation  and  the  date  of  its  passage. 

Citation— 2  R.  S.,  459,  sec.  13. 

MOTION  for  judgment  for  frivolousness  of 
demurrer.  The  plaintiffs  declared  on  the 
common  money  counts.  The  defendant  plead- 
ed nitl  tiel  corporation.  The  plaintiffs  replied 
predudi  non,  because,  in  pursuance  of  an  Act 
of  the  Legislature,  entitled  "  An  Act  to  Incor- 
porate the  President,  Directors  and  Company 
of  the  Onondaga  County  Bank,"  passed  Apr. 
15,  1830,  they,"the  said  plaintiffs  became,  and 
at  the  time  of  the  commencement  of  this  suit 
were,  and  still  are  a  body  politic  and  corporate, 
and  have  a  right  as  such  to  commence  and 
prosecute  this  suit,  concluding  to  the  country. 
The  defendant  demurred  and  assigned  for  spe- 
cial cause,  that  the  plaintiffs  had  concluded 
their  replication  to  the  country  instead  of  con- 
cluding with  a  verification. 

Mr.  B,  Davis  Noxon,  for  the  plaintiffs, 
moved  for  judgment  alleging  the  demurrer  to 
be  frivolous.  He  insisted  that  the  replication 
wa*  in  strict  conformity  to  the  provisions  of 
the  statute,  which  dispensed  with  the  necessity 
of  reciting  the  Act  of  Incorporation  and  the 
proceedings  by  which  the  Corporation  was  cre- 
ated. 2  R.  8.,  459,  sec.  13. 

Mr.  S.  Stevens,  for  the  defendants,  insisted 
that  the  brief  mode  of  pleading  allowed  by  the 
statute  and  adverted  to  by  the  counsel  for  the 
plaintiffs,  did  not  relieve  the  plaintiffs  from 
proving  on  the  trial  the  existence  of  the  Cor- 
poration in  the  manner  heretofore  necessary, 
when  the  plea  of  nul  tiel  corporation  was  inter- 
posed; the  statute  itself  contemplating  such 
proof.  2  R.  S.,  458,  sec.  3.  But  if  the  plaintiffs 
were  permitted  to  reply  generally,  as  had  been 
444*]  done  in  this  case,  *and  to  conclude  to 
the  country,  the  effect  would  be  to  relieve  them 
from  the  necessity  of  such  proof.  At  all  events, 
it  would  preclude  the  defendants  from  setting 
forth  by  way  of  rejoinder  that  the  Corporation 
had  been  ousted  of  its  franchises  by  a  proceed- 
ing in  the  nature  of  a  quo  icarranto,  or  other 
matter  going  to  defeat  the  action.  To  give  the 
defendant  the  opportunity  thus  to  rejoin,  the 
plaintiffs  should  have  concluded  their  replica- 
tion with  a  verification,  instead  of  concluding 
to  the  country. 

By  the  Court,  Nelson,  Ch.  J.  The  demurrer 
is  not  frivolous.  The  defendant  is  entitled  to 
rejoin,  either  by  taking  issue  upon  the  replica 
lion  or  setting  up  an  ouster,  or  dissolution  of 
the  Corporation,  if  such  be  the  fact;  and  to 
have  enabled  him  to  do  so,  the  replication  should 
have  concluded  with  a  verification.  The  short 
mode  of  pleading  permitted  by  the  statute  was 
not  intended  to  relieve  corporations  from  prov- 
ing their  existence  in  the  manner  heretofore 
required.  Had  the  plaintiffs  averred  in  their 
declaration,  pursuant  to  the  Statute  2  R.  S., 
259,  sec.  13,  that  they  were  a  corporation,  set- 
ting forth  the  title  of  the  Act  creating  the  Cor- 
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poration  and  the  date  of  its  passage,  the  plea  of 
nul  tiel  corporation  itself  must  have  concluded 
to  the  country,  and  the  necessity  of  a  replica- 
tion and  rejoinder,  and  the  delay  consequent 
thereon,  would  have  been  avoided.  The  mo- 
tion in  this  case  must  be  denied,  and  the  cause 
argued  when  regularly  reached  on  the  calen- 
dar, unless  the  plaintiffs  elect  to  have  judg- 
ment rendered  against  them  now,  with  leave  to- 
amend. 
Rule  accordingly. 

Cited  in-13  How.  Pr.,  273 ;  16  How.  Pr.,  100,  103  ;• 
7  Abb.  Pr.,  140,141. 


*THE  PEOPLE  v.  REYNOLDS.  [*445 

Attachment  against  Sheriff  for  not  Returning 
Process — Practice. 

An  attachment  against  a  sheriff  for  not  returning 
process,  may  be  made  returnable  after  the  second 
Saturday  of  a  general  term :  but  no  proceedings 
will  be  had  further  than  calling  the  defendant,  en- 
tering his  default,  filing  interrogatories,  to  answer 
which  the  defendant  will  have  until  the  next  term. 

Citation-2  R.  S.,  197,  sees.  5, 12. 

A  FTER  the  second  Friday  in  term,  it  was 
JJL  moved  that  the  defendant  be  called  on  an 
attachment  made  returnable  subsequent  to  the 
second  Friday  in  term,  issued  against  him  as  a 
sheriff  for  not  returning  process.  It  was  ob- 
jected that  the  days  designated  by  the  56th 
Rule  of  court  for  the  hearing  of  non-enumerated 
motions  having  passed,  the  court  would  not 
permit  the  defendant  to  be  called. 

But,  by  the  Court,' he  must  be  called,  and 
if  he  does  not  appear,  his  default  may  be  en- 
tered, but  no  further  proceedings  can  be  had 
against  him  until  the  next  general  term,  when, 
on  the  first  special  motion  day,  he  may  be  re- 
quired to  answer  unto  interrogatories  filed  in 
the  meantime.  So,  if  he  does  appear,  he  will 
have  until  that  time  to  answer  interrogatories 
2  R.  S.,  197,  sees.  5,  12. 


ANONYMOUS. 

The  Court  decided  in  a  case  which  arose 
during  this  term,  where  a  replication  instead 
of  a  demurrer  was  put  into  a  plea  bad  in  law, 
and  the  defendant  demurred  to  the  replication, 
that  the  plaintiff  was  not  entitled  to  move  for 
judgment  as  on  a  frivolous  demurrer. 


*ANONYMOUS. 
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DURING  this  term  a  motion  was  made  to 
strike  a  cause  from  the  calendar,  on  the 
ground  that  the  folios  of  a  case  made  for  new 
trial,  and  served  upon  the  opposite  party, were 
not  numbered  and  marked  upon  the  case.  The 
motion  was  granted,  with  costs. 

WEND.  17. 


[END  OF  JULY  TERM,  1837.] 
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447*]         *DAKIN  &  BACON 

V. 

WILLIAMS  &  SEWARD. 

Measure  of  Damages — Agreement  as  to,  for 
Breach  of  Covenants,  Whether  Liquidated 
Damages  or  a  Penalty,  Depends  on  Meaning 
and  Intent  of  Parties — In  Case  of  Doubt,  it  is 
in  Nature  of  a  Penalty— Sale  of  Newspaper 
Kxtablishment,  etc.,  with  Agreement  not  to 
Start  a  Rival  Paper— Effect  of  Partial  Release 
of  Defendants  from  their  Covenants. 

Whether  a  sum  agreed  upon  by  the  parties  as  the 
measure  of  damages  for  the  violation  of  covenants 
shall  be  considered  as  liquidated  damages  or  only  as 
a  penalty,  depends  upon  the  meaning  and  intent  of 
the  parties,  as  gathered  from  a  full  view  of  the  pro- 
visions of  the  contract  and  the  terms  used  to  ex- 
press such  intent. 

Where  it  is  doubtful  whether  the  sum  inserted 
was  intended  as  a  penalty  or  as  liquidated  damages, 
it  will  be  considered  in  the  nature  of  a  penalty,  es- 
pecially if  the  payment  of  a  certain  damage  less 
than  the  whole  sum  is  provided  for  by  the  instru- 
ment ;  but  where  tin-  sum  applies  as  well  to  stipula- 
tions where  the  damages,  in  case  of  breach,  neces- 
sarily must  be  uncertain,  as  to  stipulations  where 
the  ilitiniiRcs  would  be  certain,  it  will  be  regarded  as 
liquidated  damages,  and  not  as  a  penalty. 

When;  the  plaintiffs  gave  $3,000  for  the  patronage 
and  good  will  of  a  newspaper  establishment,  and 
$500  for  the  type  and  printing  apparatus,  and  the 
defendants  (the  vendors )  covenanted  that  they 
would  not  publish  or  aid  or  assist  in  the  publish- 
ing of  a  rival  paper,  and  fixed  the  measure  of  dam- 
ages at  $3.000,  the  case,  from  its  peculiar  nature 
and  the  total  uncertainty  of  arriving  at  a  correct 
conclusion  as  to  the  amount  of  damages,  was  held 
to  in-  a  tit  and  proper  one  for  the  application  of  the 
rule  that  the  sum  agreed  upon  should  bo  regarded 
as  stipulated  -Immures,  and  not  as  a  penalty. 

Where  ail  estate  is  (minted  subject  toa  condition, 
and  the  irrantee  Is  released  from  the  performance 
of  a  part  thereof,  the  whole  condition  is  gone,  and 
the  estate  IP  held  free  and  dlschargi-d  of  the  condi- 
448*1  tlon ;  not  so  in  relation  to  a  'covenant  not 
•  ••.upi'-'l  with  a  condition—  and  It  was  accordingly 
in  this  case,  that  the  release  of  the  defendants 
from  their  covenants,  so  far  as  to  permit  them  to 
publish •  paper  of  a  peculiar  character.  dfFMtodtO 
the  accomplishment  of  a  particular  object,  did  not 
discharge  them  from  responsibility  for  publishing 
'•r  Hiding  in  the  publication  of  a  paper  different 
from  that  specified  In  the  release. 

Cltations-2  Bos.  ft  P.,  84S,  34B :  Holt.  A'.  P.,  43  and 
«.;  1  Bing..  3»tt:  «  llarn.  4  C..  215:  3  Carr  &  P..  S40; 
2  Cmrr.  ft  P..  677 :  «  Blng..  141 :  3  Johns.  Cas..  207 :  7 
Johim..  72:  R  Cow..  144,  1M).  n.:  7  Cow.,  307:  13 
U  e,  ...  119;  Cro.  Kll/...  837.  Blil.  816;  1  Ves. 

A   B..  1W);  14  Ve».,  175;  4  Taunt.,  735;  Platt,  C&T., 
WKXH.  17. 


425-427 :  1  Selw.,  N.  P.,  357.  tit.  Covenant ;  5  Taunt., 
249 ;  1  Saund.,  287  c.  n.  16 ;  Shep.  Touch.,  159 :  Cro. 
Car.,  221;  2  East,  575;  5  Barn.  &  C.,  479:  2  B.  &  Ald.,105. 

THIS  was  an  action  of  covenant,  tried  at  the 
Oneida  Circuit,  before  the  Hon.   Hiram 
Denio,  one  of  the  Circuit  Judges. 

May  10,  1825,  the  parties  in  this  case  exe- 
cuted, under  seal,  an  instrument  in  writing, 
whereby  Williams,  for  the  consideration  of 
$3,500,  to  be  paid  to  him  by  Dakin  «fe  Bacon, 
sold  and  transferred  to  Dakin  &  Bacon  a  news- 
paper establishment,  from  which  was  issued  a 
newspaper  called  "The  Utica  Sentinel,"  and  all 
his  interest  in  the  subscriptions,  good  will  and 
patronage  of  the  paper,  together  with  the  types 
and  printing  apparatus  to  the  amount  of  $500, 
to  be  appraised  by  indifferent  persons.  In  con- 
sideration whereof,  Dakin  &  Bacon  covenanted 
on  their  part  to  pay  to  Williams  the  said  sum 
of  $3,500,  "namely:  $3,000  for  the  patronage 
and  good  will  of  the  said  newspaper  establish- 
ment, and  $500  for  the  said  types  and  printing 
apparatus,"  to  be  appraised  in  certain  install- 
ments. Then  followed  covenants  on  the  part 
of  Williams  &  Seward  in  these  words:  "that 
they  will  not,  nor  will  either  of  them  establish, 
set  up  or  commence  the  publishing,  editing  or 
printing  of  any  paper,  of  a  literary,  political 
or  miscellaneous  character,  in  the  Village  of 
Utica  or  County  of  Oneida,  during  the  time 
the  parties  of  the  second  part  [»'.  <•.,  Dakin  & 
Bacon],  or  either  of  them,  or  their  or  eitherof 
their  immediate  assigns,  shall  continue  to  be 
the  publishers  or  proprietors  of  any  paper  in 
the  aforesaid  village;"  and  further,  "that  they 
will  not,  nor  will  either  of  them  suffer  any  such 
paper  to  be  published  or  printed  in  any  build- 
ing owned  by  them  or  either  of  them,  and  that 
they  will  not  aid  or  assist,  or  be  in  any  way  or 
manner  accessary  to  the  printing  or  publishing 
of  any  such  paper  by  any  persons  whatsoever, 
in  the  aforesaid  village  or  county,  during  the 
time  above  specified. "  And  then  followed  a 
clause  in  these  words:  "And  the  said  parlies 
of  the  first  part  [f.  e.,  Williams  A:  SewardJ  for 
*thems<>lves;  their  heirs,  etc.,  obligate  [*441> 
and  bind  themselves  to  the  strict  and  faithful 
performance  of  this  covenant,  and  every  part, 
term  and  condition  thereof,  in  the  sum  of 
$3,000.  It  is  hereby  mutually  and  expressly 
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agreed,  by  and  between  the  said  parties  to 
these  presents,  that  the  aforesaid  sum  of  $3,000 
shall  be  and  hereby  is  fixed  and  settled,  as  liq- 
uidated damages,  and  not  as  a  penal  sum  for 
any  violation  of  the  preceding  covenant,  or  any 
of  its  terms  or  conditions.  In  witness,"  etc.  In 
Jan.,  1831,  the  plaintiffs  commenced  this  suit, 
and  in  their  declaration  alleged  that  in  viola- 
tion of  the  covenants  contained  in  the  instru- 
ment above  recited,  the  defendants,  in  Jan., 
1826,  aided  and  assisted  and  were  accessary  to 
the  printing  and  publishing  of  a  paper  of  a 
political  character,  in  the  Village  of  Utica, 
called  The  Utica  Intelligencer.and  in  June,  1830, 
did  print  another  paper  of  a  litc.rary,  political 
or  miscellaneous  character,  in  the  said  village, 
called  The  American  Citizen,  whereby  an  action 
had  accrued  to  demand  and  have  the  said  sum 
of  $3,000.  The  defendants  pleaded  non  eat 
factum,  and  denied  the  breaches  alleged,  etc. 
The  issues  thus  joined  were  brought  to  trial, 
and  a  special  verdict  was  found  by  the  jury. 
By  the  special  verdict  it  is  found  that  the  in- 
strument declared  on  was  duly  executed;  that 
in  Jan.,  1826,  Williams  was  a  party  to  a  nego- 
tiation between  one  W.  G.  Tracy  and  one  Mer- 
rill, a  journeyman  printer  in  the  employment 
of  Williams,  for  the  establishment  of  a  news- 
paper in  Utica;  that  he  sold  type  to  Merrill  and 
let  to  him  a  printing  press  for  the  purpose  of 
printing  such  paper;  that  a  newspaper  of  a  po- 
litical character, called  The  Utica  Intelligencer, 
was  immediately  thereafter  printed  by  Merrill; 
that  such  paper  could  not  have  been  established 
so  soon  by  two  or  three  weeks,  had  not  the 
type  and  press  been  furnished  by  Williams; 
that  the  first  number  of  The  Intelligencer  was 
set  up  by  Merrill  and  his  apprentices,  in  a 
printing  shop  owned  by  Seward  and  occupied 
by  Williams;  that  The  Intelligencer,  thus  com 
menced,  was  continued  for  16  months,  although 
the  numbers  subsequent  to  the  first  were  print- 
ed in  a  building  other  than  that  occupied  by 
Williams;  that  Williams  was  a  printer  and 
45O*]  *bookseller,  and  occasionally  adver- 
tised in  The  Intelligencer;  that  Williams  was 
the  agent  of  a  house  in  Philadelphia  for  the  sale 
of  type.and  was  also  the  agent  of  another  house 
for  the  sale_of  printing  presses.but  that  the  press 
let  by  him  to  Merrill  was  his  own  property, 
and  one  third  of  the  type  sold  to  Merrill  was  also 
his  own  property.  The  Intelligencer  was  a  paper 
of  the  same  political  character  with  that  of  a 
newspaper  printed  and  published  by  the  plaint- 
iffs. In  relation  to  the  other  paper  the  jurors 
say  that  in  June,  1830,  one  Wilson,  contem- 
plating the  publication,  in  Utica,  of  a  paper  of 
a  political,  miscellaneous  and  literary  charac- 
ter,to  be  called  The  American  Citizen, prepared 
matter  for  one  number  of  such  paper,  and  em- 
ployed Williams  to  print  1,000  copies  for  a 
given  price;  who  accordingly  did  print,  at  his 
printing  office  in  Utica,  with  his  press,  type 
and  ink,  1,000  copies  of  the  said  paper,  and 
delivered  them  to  Wilson,  who  distributed  the 
same  gratuitously,  with  a  view  to  obtain  sub- 
scribers; that  it  was  stated  in  the  paper  that  it 
was  printed  by  Williams;  that  the  printing  of- 
fice of  Williams  was  an  old  established  office, 
of  the  first  standing  and  reputation  in  the  coun- 
try, and  that  its  issuing  from  that  office  was 
calculated  to  give  credit  and  character  to  the 
paper;  that  in  one  month  after  the  issuing  of 
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the  first  number  thus  printed  by  Williams,  the 
regular  publication  of  The  Citizen  was  com- 
menced by  Wilson  and  continued  for  29  weeks. 
By  the  special  verdict  it  was  further  found, 
that  in  1825  and  1826  the  plaintiffs  were  pro- 
prietors and  publishers  of  a  newspaper  in  Uti- 
ca.called  The  Sentinel  and  Gazette;  that  in  1828, 
Bacon  transferred  his  interest  therein  to  Dakin, 
who  became  sole  proprietor,  and  in  1829  Dakin 
assigned  the  establishment  to  R.  Northway, 
Jr.,  and  D.  S.  Porter,  who  continued  proprie- 
tors and  publishers  of  the  paper  during  the 
years  1829  and  1830.  The  jurors  also  say,  that 
Jan.  22,  1830,  the  plaintiff  Dakin  executed  an 
instrument,  under  seal,  whereby,  for  the  con- 
sideration of  $1,  he  agreed  with  the  defendants 
to  release  them  from  their  covenant  as  to  the 
editing,  printing  and  publishing  of  an  anti- 
masonic  paper,  called  The  Elucidator,  so  long 
as  it  should  be  anti-masonic;  but  whether  or 
not,  upon  the  whole  matter,  the  plaintiffs  are 
*entitled  to  recover  the  $3,000,  they  [*451 
submit  to  the  court  to  determine.  The  cause 
was  argued  by, 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  first  ques- 
tion in  this  case  is,  whether  any  or  all  of  the 
facts  presented  by  the  special  verdict  consti- 
tute, in  judgment  of  law,  a  breach  of  the  cove- 
nant declared  upon?  The  words  of  it  are  as 
broad  and  comprehensive  as  the  English  lan- 
guage could  well  make  it;  and,  as  is  apparent, 
were  deliberately  used  to  guard  against  the  pos- 
sibility of  evading  its  intent  and  purport.  It 
winds  up  by  a  stipulation  that  the  defendants 
would  not  aid  or  assist,  or  be  in  any  way  or 
manner  accessary  to  the  printing  or  publishing 
of  any  papers,  etc.  That  there  has  been  a  lit- 
eral infraction  of  this  part  of  the  covenant  can- 
not be  doubted  ;  but  we  admit  this  is  not  al- 
ways the  proper  criterion  by  which  to  determine 
whether  a  covenant  has  been  broken  or  not, 
and  that  the  court  is  bound  to  give  to  the  words 
a  reasonable  construction  with  a  view  to  arrive 
at  the  intent  and  meaning  of  the  parties  ;  and 
that  this  must  be  first  ascertained  before  it  can 
be  determined  whether  a  breach  has  taken 
place. 

The  meaning  of  the  parties  here,  upon  the 
language  used,  is  plain  enough.  The  plaintiffs 
had  agreed  to  pay  $3,000  for  the  patronage  and 
good  will  of  the  paper,  and  without  some  stip- 
ulation to  the  contrary,  the  defendants  would 
have  been  at  liberty  to  have  immediately  estab- 
lished another,  and  thereby  have  greatly  inter- 
fered with  the  expected  source  of  profit  of  the 
plaintiffs.  The  object  of  the  covenant  was  to 
prevent  the  possibility  of  this  injustice  ;  and 
from  the  very  cautious  phraseology,  to  prevent 
it  directly  or  indirectly.  The  defendants  are 
not  to  print  or  publish, or  aid  or  assist  in,  or  be 
in  any  way  accessary  to  the  printing  or  pub- 
lishing of  any  papers". 

What  constitutes  aiding  or  assisting,  or  being 
in  any  way  accessary  to  the  printing  and  pub- 
lication of  a  newspaper,  is  *the  ques-  [*452 
tion.  It  must  be  conceded  that  there  may  be  acts 
of  the  defendants  tending  to  promote  the  objects 
here  forbidden,  but  which  are  so  remote  and 
accidental  as  not  to  be  within  the  contempla- 
tion of  the  parties;  and  there  is  a  good  deal  of 
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difficulty  in  drawing  the  line  between  such  acts 
and  those  intended  to  be  prohibited.  Thus, 
the  mere  sale  of  type,  or  of  printing  presses, 
might  indirectly  aid  in  the  establishment  of  a 
paper  ;  yet  it  could  not  reasonably  have  been 
contemplated  by  the  plaintiffs  that  the  defend- 
ant, Williams,  was  to  give  up  a  portion  of  his 
ordinary  and  established  business.  Many  other 
like  instances  might  be  noticed.  There  is  even 
some  difficulty  in  saying  that  the  sale  of  the 
type  and  renting  of  the  press,  by  Williams  to 
Merrill,  with  a  knowledge  and  for  the  express 
purpose  of  establishing  a  newspaper,  The  In- 
telligencer, in  Utica,  comes  within  the  spirit 
of  the  prohibition;  though  it  comes  so  near  to, 
if  not  in  fact  being  an  infraction,  that  the  ex- 
periment must,  at  least,  be  said  to  have  been 
somewhat  hazardous.  It  may  be  said  in  justi- 
fication, that  Williams  was  only  acting  in  the 
line  of  his  ordinary  business.and  that  a  knowl- 
edge of  the  purposes  of  his  customer  would 
not  change  the  nature  of  the  transaction;  as  in 
every  case,  the  purchaser  possessed  the  entire 
control  as  to  the  use  of  the  material,  and  the 
difference  between  a  purchase,  with  intent  to 
use  the  articles  for  a  particular  purpose  and 
the  power  to  do  so  if  he  chose,  so  far  as  respects 
the  covenant, is  scarcely  deserving  the  name  of 
a  distinction  ;  at  least,  we  can  hardly  suppose 
it  entered  into  the  consideration  of  the  parties, 
or  that  it  would  at  all  have  influenced  them  if 
it  had. 

But  the  printing  of  The  American  Citizen  is 
a  much  more  direct  and  serious  instance  of  an 
interference  with  the  intent  and  purpose  of  the 
covenant.  It  is  impossible  to  disguise  by  words, 
or  deny  that  this  is  a  political  or  miscellaneous 
newspaper,  within  the  contemplation  of  the 
spirit  and  letter  of  the  agreement,  or  that  it  was 
the  first  number  of  a  series  intended  to  be  pub- 
lished, and  that  the  defendant  Williams  so  un- 
derstood it;  that  it  was  not  to  be  continued  un- 
less sufficient  patronage  was  extended  to  it,  is 
true ;  but  this  cannot  alter  the  nature  of  the 
453*]  transaction,  for  the  same  *could  prob- 
ably be  said  in  the  case  of  every  paper  which 
he  might  choose  to  assist,  confessedly  in  direct 
violation  of  the  agreement.  At  least,  the  ar- 
gument does  not  sound  well  from  the  mouths 
of  the  defendants  in  this  case,  who  were  en- 
gaged in  a  service  tending  to  promote  the  suc- 
cess of  the  undertaking,  ft  was  an  avowed  and 
deliberate  undertaking  on  the  part  of  Wilson, 
permanently  to  establish  a  political  newspaper, 
that  must  more  or  less  conflict  with  the  circu- 
lation and  profits  of  the  plaintiffs  ;  and  was  a 
direct  co  operation  and  assistance  on  the  part 
of  the  defendant  Williams.  The  printing  and 
publishing  of  the  first  number  was  as  objec- 
tionable, and  even  more  so,  as  it  was  aiding  in 
the  experiment  of  the  undertaking,  as  of  the 
second  or  any  subsequent  number  of  the  aeries; 
and  the  construction  that  would  take  the  one 
out  of  the  prohibition  of  the  covenant  under 
the  circumstances,  for  aught  that  I  can  see. 
would  authorize  the  printing  and  publication  of 
the  series.or  of  any  other  paper  in  the  place.  That 
the  work  was  done  by  the  Job,  or  for  compen- 
sation does  not  vary  the  above  view;  becauxe  it 
certainly  was  not  contemplated  by  the  parties 
tlwt  the  printing  and  publishing  intended  to  be 
forbidden  was  such  as  should  or  would  bedone 
gratuitously.  The  plaintiffs  would  not  probably 
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have  exacted  security  against  aid  or  co-opera- 
tion in  commencing  and  building  up  a  rival 
establishment  on  such  terms.  It  could  not  have 
been  presumed  that  the  defendants  would  em- 
bark without  any  hope  of  gain  in  such  an  un- 
dertaking, to  the  injury  of  the  plaintiffs.  The 
stipulation,  among  other  objects,  was  to  guard 
against  the  influence  which  the  offers  or  temp- 
tation of  large  profits  from  the  business  might 
have  upon  the  conduct  of  the  defendants.  It 
seems  to  me,  therefore,  we  are  bound  to  say 
that  here  was  a  direct  violation  of  the  two  dif- 
ferent stipulations  in  the  covenant,  namely:  1. 
Of  the  stipulation  that  the  defendants  would 
not  suffer  a  paper  to  be  printed  or  published 
in  any  building  belonging  to  them,  or  either  of 
them;  and  2.  Of  the  stipulation  that  they  would 
not  aid  or  assist,  or  be  in  any  manner  acces- 
sary to  the  printing  and  publishing  of  the  same 
by  any  person  whatever. 

*The  next  question  presented  upon  [*454 
the  above  conclnsion  is,  whether  the  sum  of 
$3,000  is  to  be  viewed  as  damages  liquidated 
by  the  contract  of  the  parties,  or  only  in  the 
light  of  a  penalty.  There  are  many  cases  in 
the  English  books  in  which  this  question  has 
been  very  fully  examined  and  considered,  but 
it  would  bean  unprofitable  consumption  of  time 
to  go  over  them  with  a  view  or  expectation  of 
extracting  any  useful  general  principle  that 
could  be  applied  to  this  case.  The  following 
are  the  leading  cases:  Astley  v.  Weldon,  2  Bos. 
&  P.,  346  ;  Barton  v.  Qloter,  Holt.  N.  P.,  43, 
and  n. ;  Rettly  v.  Jones,  1  Bing..  802;  Dacies 
v.  Penton,  6  Barn.  &  C.,  216;  Crisdee  v.  Bolton, 
8  Carr.  &  P.,  240  ;  Randall  v.  Everest,  2  Id., 
577  ;  Kemble  v.  Farren,  6  Bing.,  J41.  In  our 
court  are  the  following  :  Dennis  v.  Cummins, 
3  Johns.  Cas.,  297;  Slowon  v.  Beadle,  7  Johns., 
72;  Spencer  \.  TUden,  5  Cow.,  144  and  n.  p,  150; 
Nobles  v.  Bates,  7  Id  ,  307  ;  Knapp  v.  Maltby, 
13  Wend.,  587.  From  a  critical  examination  of 
all  these  cases, and  others  that  might  be  referred 
to,  it  will  be  found  that  the  business  of  the 
court,  in  construing  this  clause  of  the  agree- 
ment, as  in  respect  to  every  other  part  thereof, 
is,  to  inquire  after  the  meaning  and  intent  of 
the  parties;  and  when  that  is  clearly  ascertained 
from  the  terms  and  language  used,  it  must  be 
carried  into  effect.  A  court  of  law  possesses 
no  dispensing  powers;  it  cannot  inquire  whether 
the  parties  have  acted  wisely  or  rashly , in  respect 
to  any  stipulation  they  may  have  thoueht  proper 
to  introduce  into  their  agreements.  If  they  are 
competent  to  contract  within  the  prudential 
rules  the  law  has  fixed  as  to  parties,  and  there 
has  been  no  fraud,  circumvention  or  illegality 
in  the  case,  the  court  is  bound  to  enforce  the 
agreement.  Men  may  enter  into  improvidept 
contracts  where  the  advantage  is  knowinirty 
and  strikingly  against  them;  they  may  also  ex- 
pend their  property  upon  idle  or  worthless  ob- 
jects, or  give  it  away  if  they  please  without  an 
equivalent,  in  spite  of  the  powers  or  interfer- 
ence of  the  court ;  and  it  is  difficult  to  see  why 
they  may  not  fix  for  themselves  by  agreement 
in  advance,  a  measure  of  compensation,  how- 
ever extravagant  it  may  be,  for  a  violation  of 
their  covenant  (they*surely  may  after  [*4f>fi 
it  ha«  accrued),  without  the  intervention  of  a 
court  or  jury.  Can  it  be  an  exrpption  to  their 
power  to  bind  themselves  by  lawful  contract? 
We  suppose  not  ;  and  regarding  the  intent  of 
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the  parties,  it  is  not  be  doubted  but  that  the 
sum  of  $3,000  was  fixed  upon  by  them  "  mut- 
ually and  expressly,"  as  they  say,  "as  the 
measure  of  damages  for  a  violation  of  the  cove- 
nant, or  any  of  its  terms  or  conditions."  If  it 
be  said  that  the  measure  is  a  hard  one,  it  may 
be  replied,  that  the  defendants  should  not  have 
stipulated  for  it ;  or  having  been  thus  indis- 
creet, they  should  have  sought  the  only  ex- 
emption, which  was  still  within  their  power, 
namely:  the  faithful  fulfillment  of  their  agree- 
ment. 

In  the  case  of  Astley  v.  Weldon,  Ld.  Eldon 
repudiates  the  idea  that  had  been  thrown  out 
in  some  of  the  previous  cases,  that  if  the  sum 
would  be  enormous  and  excessive,  considered 
as  liquidated  damages,  it  should  then  be  taken 
as  a  penalty  ;  and  maintains  the  ability  of  the 
party  to  make  a  contract  for  himself  in  fixing 
the  amount  of  damages  as  well  as  in  respect  to 
any  other  matter.  All  the  judges  adopt  the  po- 
sition that  the  question  must  be  determined 
upon  the  meaning  and  inten^of  the  parties.  A 
principle  is  stated  in  that  case  which  has  since 
been  frequently  applied,  and  upon  which  the 
case  was  finally  disposed  of,  namely  :  that 
where  a  doubt  appears  whether  the  sum  in- 
serted be  intended  as  a  penalty  or  not,  if  a  cer- 
tain damage  less  than  this  sum  be  made  pay- 
able upon  the  face  of  the  instrument,  in  case 
the  breach  occurs,  then  the  same  shall  be  con- 
strued to  be  a  penalty.  It  then  partakes  of  the 
character  of  a  common  money  bond,  where  the 
payment  of  a  small  sum  is  secured  by  the  for- 
feiture of  a  large  one  in  case  of  default.  In 
that  case  there  were  several  stipulations  in  the 
articles  of  agreement,  and  then  on  either  neg- 
lecting to  perform  on  his  part,  the  "  sum  of 
£300,  to  be  recovered  in  any  of  His  Majesty's 
courts  of  record,"  was  to  be  paid.  Some  of  the 
breaches  were  in  their  nature  uncertain,  while 
others  were  certain,  and  as  the  £200  were  given 
to  secure  the  fulfillment  of  all  of  them,  upon 
the  principle  above  stated,  the  court  concluded 
it  was  to  be  deemed  in  the  light  of  a  penalty. 
456*]  *Chambre,  /.,  p.  345,  observed,  "  that 
there  was  one  case  in  which  the  sum  agreed 
for  must  always  be  considered  a  penalty  ;  and 
that  is,  where  the  payment  of  a  smaller  sum  is 
secured  by  a  larger."  And  he  held  that  the 
court  could  not  garble  the  covenants,  and  hold 
that  in  respect  to  those  certain  the  large  sum 
was  to  be  deemed  a  penalty,  but  damages  liq- 
uidated as  to  those  uncertain,  as  the  conclud- 
ing clause  applied  equally  to  all  of  them.  The 
decision  of  the  case  of  Kemhle  v.  Farren,  the 
strongest  one  in  the  books  for  the  defendants, 
was  put  upon  this  principle  by  Ch.  J.  Tindall. 
There  some  of  the  stipulations  were  certain, 
such  as  the  one  in  which  the  plaintiff  had 
agreed  to  pay  the  defendant  £3  6*.  8d.  every 
night  in  which  the  theater  would  be  open 
during  the  season  ;  others  were  uncertain.  The 
language  of  the  parties  in  fixing  the  sum  in 
case  of  neglect  to  fulfill  the  agreement,  or  any 
of  the  stipulations,  was  as  particular  and  spe- 
cific as  in  the  case  under  consideration,  using 
affirmative  and  negative  terms,  to  exclude  the 
idea  of  a  penalty  ;  but  as  it  extended  equally 
to  the  breach  of  every  stipulation,  those  certain 
as  well  as  those  uncertain,  the  case  was  sup- 
posed to  be  brought  directly  within  the  princi- 
ple of  Antley  v.  Walden.  The  Chief  Justice  con- 
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cedes  that  it  was  difficult  to  suppose  words 
more  precise  or  explicit,  and  admitted  that  if 
the  clause  had  been  limited  to  breaches  which 
were  of  an  uncertain  nature  and  amount,  the 
court  would  have  considered  it  as  having  the 
effect  of  ascertaining  the  damages  of  any  such 
breach  at  the  £1,000;  and  he  adds,  "  for  we 
see  nothing  illegal  or  unreasonable  in  the  par- 
ties, by  their  mutual  agreement,  settling  the 
amount  of  damages,  uncertain  in  their  nature, 
at  any  sum  upon  which  they  may  agree."  The 
case  under  consideration  falls  directly  within 
the  above  distinction;  for  the  concluding  clause 
here,  securing  the  fulfillment  of  the  preceding 
covenant,  applies  to  stipulations  wholly  uncer- 
tain ;  and  it  may  be  added,  that  from  the 
nature  of  the  case,  it  would  be  impossible  for  a 
court  and  jury  to  ascertain,  with  any  degree  of 
accuracy,  the  amount  of  damages  actually  aris- 
ing out  of  the  breach  of  them  to  the  prejudiced 
party;  and  was,  therefore,  a  very  fit  and  proper 
case  for  the  liquidation  of  the  amount  by 
the  parties  themselves.  *They  have  [*457 
adopted  the  precise  sum  which  the  plaintiffs 
were  to  receive  for  the  good  will  and  patronage 
of  the  press,  the  very  benefit  which  this  clause 
was  intended  more  effectually  to  secure  to  the 
purchasers. 

It  appears  by  the  special  verdict  that  Dakin. 
one  of  the  plaintiffs,  and  who  then  was  pos- 
sessed of  the  interest  of  his  co-purchaser,  Jan. 
22,  1830,  released,  under  hand  and  seal,  the 
defendants  from  the  obligations  of  the  cov- 
enant, so  far  as  respected  the  printing,  pub- 
lishing and  editing  of  an  anti-masonic  paper, 
called  The  Elucidator;  and  it  is  now  contended 
that  this  partial  release,  by  operation  of  law, 
extinguished  the  covenant.* If  this  has  been  the 
legal  effect,  it  is  clear  that  the  court  must  give 
operation  to  it  far  beyond  the  intent  and  un- 
derstanding of  the  parties,  and  must  do  so 
upon  the  strength  of  some  fixed  technical  rule 
of  law.  The  principle  which  governs  in  the 
construction  of  all  instruments,  as  a  general 
rule,  is  applicable  to  this  one ;  and  it  belongs 
to  the  party  insisting  upon  the  exception,  if 
one  exists,  to  furnish  the  authority  for  it. 
Dumpor's  case,  4  Co.,  119,  has  been  referred 
to  ;  it  is  also  reported  in  Cro.  Eliz.,  815,  under 
the  title  of  Dumper  v.  Syms.  There  the  main 
question  was,  whether  a  license  to  the  lessee  to 
aliene  given  by  the  lessors  (where  the  lease  con- 
tained a  condition  that  the  lessee  or  his  assigns 
should  not  aliene  without  such  license),  ope- 
rated as  a  dispensation  only  in  respect  to  such 
lessee,  or  determined  the  whole  condition.  The 
court  decided  that  the  condition  was  dis- 
charged altogether  by  the  dispensation  to  the 
lessee  himself.  The  reasons  given  certainly  do 
not  seem  very  satisfactory  or  conclusive  ;  they 
are  these  :  that  the  license  gave  to  the  lessee  the 
power  to  convey  an  absolute  interest,  free  from 
the  restraint  of  the  condition,  and  the  assignee 
taking  this  interest,  held  it  absolute  and  dis- 
charged from  the  restraint  ;  that  the  lessors 
could  not  dispense  with  an  alienation  at  one 
time,  and  the  estate  be  subject  to  the  condition 
afterwards  ;  and  that  as  a  dispensation  of  one 
alienation  it  operated  as  a  dispensation  to  all 
others  ;  and  the  same  as  to  the  persons  ;  for  if 
the  lessors  dispense  with  one,  all  others  were 
at  liberty  and,  therefore,  the  word  "assigns" 
*being  mentioned  in  the  condition  [*458 

WEND.  17 


1837 


THE  PEOPLE  v.  M'GARREN. 


458 


made  no  difference.  Now,  the  common  sense 
view  of  a  license  to  the  lessee  only,  and  the  one 
•coinciding  with  the  apparent  intent  of  the  par- 
ties, would  seem  to  be,  that  it  merely  enabled 
him  to  aliene  the  premises,  leaving  the  opera- 
tion of  the  covenant  in  the  lease  in  full  force 
upon  the  assignee.  To  say  that  it  empowered 
him  to  assign  an  absolute  estate  to  the  extent  of 
his  interest,  free  from  the  condition,  is  assum 
ing  the  point  in  question.  Was  this  the  intent 
of  the  parties,  as  evinced  by  their  contract  ?  If 
not,  the  purchaser  could  not  set  up  a  just  claim 
to  an  exemption,  because,  knowing  the  condi 
tion  against  alienation  in  the  lease,  it  behooved 
him  to  see  that  a  license  had  been  given  ;  and 
if  it  only  extended  to  the.  lessee,  he  purchased 
with  full  knowledge  of  the  effect  of  it.  The 
law,  however,  of  this  case  is  well  settled,  and 
we  do  not  intend  to  disturb  it.  It  has  even  been 
determined,  that  where  a  license  was  given  to 
one  of  three  lessees,  the  condition  was  dis- 
pensed with  as  to  all,  and  that  where  consent 
is  given  to  aliene  part  of  the  demised  premises, 
the  whole  may  be  aliened.  The  doctrine  ap- 
pears to  be  founded  upon  the  idea,  that  the 
condition  cannot  be  divided  or  apportioned, 
though  I  am  free  to  confess  that  I  see  no  prac- 
tical difficulty  in  this  respect.  The  correctness 
of  the  case  has  been  sometimes  questioned,  but 
its  authority  has  never  been  overruled  or  de 
nied  that  I  can  find.  See  1  Ves.  &  B.,  190  ;  14 
Ves.,  175  ;  4 Taunt.,  735  ;  Platt,  Cov.,  425-427; 
1  Selw.  N.  P.,  &57,  tit.  Covenant  ;  5  Taunt.. 
249  ;  1  Saund..  287  c.  n.  16  ;  Shep.  Touch.,  159. 

The  principle,  however,  is  not  applicable  to 
ordinary  covenants  not  coupled  with  a  condi- 
tion, as  these  are  frequently  made  divisible  and 
the  subject  of  apportionment.  Congham  v. 
King,  Cro.  Car. ,  221  ;  Ards  v.  Watkins,  Cro. 
Eliz.,  637,  651  ;  Stevenson  v.  Lambard,  2  East, 
575  ;  5  Barn.  &  C.,  479  ;  2  B.  &  Aid.,  105. 
There  surely  would  have  been  no  difficulty  or 
objection  to  the  validity  of  this  covenant,  if  the 
paper  afterwards  taken  out  of  its  operation  by 
the  release,  had  been  originally  made  an  ex- 
ception ;  and  it  appears  to  me  that  this  is  the 
onlv  effect  of  that  instrument.  The  covenant 
459*]  prohibits  the  establishment  of  and*the 
printing  and  publishing  of  any  and  all  news- 
papers ;  the  release  except**  out  of  it  oue,  par- 
ticularly specified  and  defined,  and  nothing 
more.  Until  it  becomes  a  rule  in  mathematics 
that  a  part  includes  the  whole,  it  is  impossible, 
with  the  semblance  of  reason,  to  say  that  the 
n-li-use  of  the  one  operated  upon  all.  This  view 
also  yhows  how  little  difficulty  there  can  be  in 
dividing  the  covenant,  or  rather,  perhaps,  the 
subject-matters  upon  which  it  operates,  so  as 
to  discharge  one  part  therefrom,  without  af- 
fecting the  covenant  in  respect  to  the  remain- 
der. 

It  was  urged  on  the  argument,  assuming 
there  had  been  a  violation  of  the  covenant,  that 
tin-  <1  umages  were  liquidated  and  were  not  in 
the  nature  of  a  penalty,  and  that  the  release 
had  not  the  effect  to  discharge  them;  -till,  that 
it  was  a  discharge  of  a  portion  of  the  damage* 
and,  therefore,  an  a.s»eHsment  was  necessary  in 
order  to  ascertain  those  to  which  the  plaintiff* 
were  entitled.  The  difficulty  in  this  view  is. 
that  it  assumes  what  the  case  does  not  author- 
ize, namely  :  that  thu  whole  sum  became  col- 
lectable only  upon  an  entire  breach  of  thecov- 
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enant,  or  rather  of  every  stipulation  in  it,  and 
that  as  a  portion  of  it  had  been  given  up,  a  rat- 
able deduction  should  be  made  in  the  dama- 
ges. But  it  will  be  seen  that  this  sum  in  dam- 
ages was  stipulated  for,  not  only  to  secure  the 
faithful  performance  of  the  whole  covenant, 
but  of  "every  part,  term  and  condition  there- 
of," and  that  it  was  "fixed  and  settled  as  liqui- 
dated damages,  etc.,  for  any  violation  of  the 
preceding  covenant,  or  any  of  its  terms  or  con- 
ditions." The  contingency,  therefore,  upon 
which  it  was  agreed  to  be  paid,  is  as  well  upon 
the  doing  of  one  of  the  prohibited  acts,  as  upon 
all  of  them  ;  and  if  any  part  of  the  sum  is  for- 
feited, the  whole  must  be. 

For  the  above  reasons,  we  are  of  opinion  Uie 
plaintiffs  are  entitled  to  judgment  for  the  $3,000. 

Affirmed— 22  Wend.,  201. 

Breach  of  covenant— Intent  of  parties  determines 
nature  of  damages.  Explained— 22  Wend.  165, 166. 

Cited  in— 11  Barb.,  134 :  12  Barb.,  147,  374 ;  18  Barb.. 
338 ;  19  Barb..  109 ;  1  Abb.  Pr.,  472. 

Damages—  WJien  conxidered  liquidated  and  when  a 


S.,  581 ;  8  Daly,  204 ;  35  Cal..  44 ;  22  Am.  Rep.,  584  (66 
Mo.,  410). 
Also  cited  in— 56  N.  Y.,  343. 
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Larceny — Concealment  of  Personal  Property  by 
One  in  Whose  Hands  It  wa*  Left  Inadvertent- 
ly— Competency  of  Witnesses. 

Where  the  personal  property  of  one  is,  through 
inadvertence,  left  in  the  possession  of  another,  and 
the  latter  ammo  furandi  conceals  it,  he  is  guilty  of 
larceny :  knowing  it  to  be  the  property  of  another, 
his  possession  will  nut  protect  him  from  the  charge 
of  felony. 

It  seems  that  where  property  is  found  in  the  high- 
way, and  the  finder  knows  the  owner,  or  there  be 
any  mark  upon  it  by  which  the  owner  may  be  ascer- 
tained, and  the  finder,  instead  of  restoring  it,  con- 
verts it  to  its  own  use,  such  conversion  will  consti- 
tute a  felonious  taking. 

A  person  not  believing  in  the  existence  of  a  Su- 
preme Being  who  will  punish  false  swearing,  is  not 
a  competent  witness,  but  the  objection  to  his  com- 
petency must  be  taken  before  he  is  sworn.  After  he 
has  testified,  his  disbelief  may  be  shown,  to  affect 
his  credibility. 

Citationa-2  R.  S.,  408,  sec.  87;  14  Johns.,  294;  2  Russ. 
Cr.,  100, 108 ;  9  Conn.,  527  ;  Mart.  &  Y.,  226. 

ERROR  from  the  Oneida  General  Sessions. 
The  defendant  was  indicted  for  pi-tit  lar- 
ceny for  stealing  a  whip  of  the  value  of  $2,  the 
property  of  one  Stephen  Northrop.  The  de- 
fendant was  a  merchant  in  Utica,  and  North- 
rop came  to  his  store  to  purchase  cloth.  After 
spending  some  time  in  looking  at  cloths,  he 
went  off  without  making  a  purchase,  leaving 
his  whip  in  the  store.  The  defendant  concealed 
It.  Within  a  few  minutes  Northrop  returned 
and  inquired  for  it,  and  was  told  by  the  de- 
fendant he  had  not  seen  it.  Northrop  returned 
repeatedly  in  the  course  of  the  day.  and  always 
received  the  name  answer.  One  Decker,  who 
was  a  clerk  of  the  defendant,  testified  that 
when  Northrop  first  left  the  store  the  defend- 
ant expressed  bin  dissatisfaction  that  he  had 
not  made  a  purchase,  but  observed  he  has  left 
his  whip  and  I  will  keep  it,  and  accordingly 
put  it  away  ;  that  previous  to  Northrop  calling 
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the  last  time,  the  defendant  had  ascertained 
that  he  had  purchased  the  cloth  he  wanted 
elsewhere,  and  then  told  him  if  he  had  pur- 
chased of  him  he  would  not  have  lost  his 
whip.  Two  other  clerks  testified  that  after  Nor- 
throp called  the  last  time,  the  defendant  di- 
rected the  whip  to  be  delivered  to  him  on  his 
calling  again  ;  and  even  Decker,  in  a  part  of 
his  testimony,  stated  that  the  defendant  said 
he  intended  19  return  the  whip.  After  the  pub- 
lic prosecutor  rested,  the  defendant  offered  to 
prove  that  Decker  did  not  believe  in  a  Supreme 
461*]Being,who  *will  punish  false  swearing: 
which  proof  was  offered  for  the  purpose  of 
having  the  testimony  of  Decker  struck  out  and 
excluded  from  the  consideration  of  the  jury. 
The  court  decided  that  the  evidence  was  inad- 
missible for  that  purpose  :  that  the  objection 
to  the  competency  of  the  witness  should  have 
been  made  before  he  was  sworn,  but  that  the 
evidence  might  be  given  to  impeach  his  credi- 
bility. A  witness  was  then  sworn  and  testified 
on  the  subject,  and  the  character  of  Decker  for 
truth  was  also  impeached.  The  court  charged 
the  jury  that  the  whip,  though  left  in  the  de- 
fendant's store,  was  not  so  in  the  defendant's 
possession  as  not  to  be  the  subject  of  lar- 
ceny by  him,  but  was,  in  contemplation  of 
law,  in  the  possession  of  the  owner  and  not 
lost,  and  that  a  larceny  of  it  could  be  commit- 
ted by  the  defendant  or  anyone  else ;  and  if 
they  believed  that  the  defendant  took  the  whip 
from  the  place  where  it  was  laid  by  the  owner, 
with  the  intention  of  appropriating  it  to'  his 
own  use  and  defrauding  the  owner.they  should 
find  the  defendant  guilty.  The  jury  found  a 
verdict  of  guilty,  and  the  defendant  was  sen- 
tenced to  pay  a  fine  of  $75.  The  defendant 
having  excepted  to  the  decisions  of  the  court 
and  the  charge  to  the  jury,  sued  out  a  writ  of 
error. 

Mr.  W.  C.  Noyes.  for  the  defendant. 

Mr.  J.  C.  Baker,  District- Atty.  of  Oneida, 
for  the  people. 

By  the  Court,  Bronson,  J.  Had  the  objec 
tion  to  the  competency  of  Decker  been  made 
before  he  was  sworn,  he  would  have  been  re- 
jected. 2  R.  S.,  408,  sec.  87.  But  it  was  not 
taken  until  after  he  had  been  sworn  and  given 
his  evidence.  If  it  was  not  then  too  late  to  en- 
tertain the  question,  it  was  addressed  to  the 
discretion  of  the  court,  and  upon  the  facts  dis- 
closed in  the  bill  of  exceptions,  it  is  impossible 
to  say  that  there  was  error  in  ref  using«to  strike 
out  the  testimony. 

Whether  the  defendant  took  the  whip  animo 
furandi,  or  whether  betook  it  at  all,  were  ques- 
tion of  fact  for  the  jury,  and  their  verdict  can- 
not be  reviewed  on  a  bill  of  exceptions.  Was 
462*]  *the  case  properly  submitted  to  the 
jury  by  the  court?  This  is  the  only  question 
for  our  consideration.  It  is  insisted  that  the 
whip  was  in  the  possession  of  the  defendant  by 
finding,  and  could  not  be  the  subject  of  larceny 
by  him.  In  People  v.  Anderson.  14  Johns.,  294, 
the  defendant  was  the  bona  fide  finder  of  a 
trunk  which  had  been  lost  from  a  stage  coach 
in  the  highway:  and  it  was  held  that  no  sub- 
sequent act,  in  concealing  or  appropriating  the 
trunk  to  his  own  use,  would  make  it  a  case  of 
larceny.  The  decision  proceeded  on  the  ground 
that  the  property  was  lost  by  the  owner,  so  that 
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it  no  longer  remained,  either  actually  or  con- 
structively in  his  possession,  and  that  it  after- 
wards came  lawfully  to  the  hands  of  the  de- 
fendant by  finding.  But  in  this  case  the  whip- 
was  not  lost.  It  remained  where  the  owner  had 
placed  it,  until  it  was  taken  up  and  concealed 
by  the  defendant.  When  Northrop  left  the 
store  bis  mind  was  upon  another  matter,  nnd 
the  whip  was  forgotten  for  the  moment,  but  he 
knew  where  he  had  placed  it,  and  it  was  not 
lost  to  him  until  it  was  removed  and  converted 
by  the  defendant.  In  the  case  of  Anderson, 
the  property  was  dropped  in  the  highway  with 
out  the  knowledge  of  the  owner,  and  stress  was 
laid  on  the  fact  that  the  defendant  was  the  bona 
fide  finder.  But  here,  the  defendant  knew  that 
the  property  was  not  lost,  and  it  is  impossible 
for  him  to  maintain  that  it  came  to  bis  posses- 
sion in  good  faith  by  finding.  Many  of  the 
cases  on  this  subject  are  collected  in  2  Russ, 
Crimes,  100,  103.  He  says,  the  doctrine  of  tak- 
ing by  finding  must  be  admitted  with  great 
limitation,  and  must  be  understood  to  apply 
only  where  the  finder  really  believes  the  good* 
to  have  been  lost  by  the  owner,  and  does  not 
color  a  felonious  taking  under  such  a  pretense. 
He  cites  two  manuscript  cases,  the  one  before 
Lawrence,  J.,  and  the  other  before  Gibbs,  J. 
In  the  first,  it  appeared  that  the  defendant 
found  a  pocket-book  containing  bank-notes  in 
the  highway,  and  afterwards  converted  the 
property  to  his  own  use.  The  judge  held,  that 
if  the  party  finding  property  in  such  manner, 
!  knows  the  owner  of  it,  or  if  there  be  any  mark 
j  upon  it  by  which  the  owner  can  be  ascertained, 
!  and  the  party,  instead  of  restoring  the  property, 
*converts  it  to  his  own  use,  such  con-  [*463 
version  will  constitute  a  felonious  taking.  In 
the  case  before  Gibbs,  J.,  two  defendants  were 
convicted  of  stealing  a  bill  of  exchange,  upon 
evidence  of  their  having  found  and  converted 
it  to  their  own  use.  The  judge  told  the  jury 
that  it  was  the  duty  of  every  man  who  found 
the  property  of  another,  to  use  all  diligence  to 
find  the  owner,  and  not  to  conceal  £he  property 
(which  was  actually  stealing  it),  and  appro- 
priate it  to  his  own  use.  In  State  v .  Weston,  9 
Conn.,  527,  the  defendants  found  a  pocket-book 
in  the  highway  containing  bank-bills,  and  con- 
verted the  property  to  their  own  use.  The  name 
of  the  owner  was  legibly  written  in  the  pocket- 
book,  and  it  was  proved  that  the  defendanta 
could  read.  They  were  convicted  of  larceny,, 
and  a  motion  for  a  new  trial  was  denied.  Peters, 
J.,who  delivered  the  opinion  of  the  court,  said 
it  was  well  settled  that  the  finder  of  personal 
property  on  the  highway,  knowing,  or  having 
the  means  of  knowing  the  owner,  and  not  re- 
storing it  to  him,  but  converting  it  to  his  own 
use,  is  a  thief,  and  ought  to  be  punished  ac- 
cordingly. The  contrary  doctrine  was  laid 
down  6y  the  Supreme  Court  of  Tenn.,  in  Por- 
ter v.  State,  Mart.  &  Y.,  226.  In  People  v.  An- 
derson, it  did  not  appear  that  the  defendant 
knew  or  had  the  means  of  knowing  who  was 
the  owner  of  the  property.  Where  that  fact 
appears,  the  weight  of  authority  seems  to  be 
that  the  finder  of  the  property  will  be  guilty 
of  larceny,  if  he  conceal  and  convert  it  to  his 
own  use.  But  it  is  unnecessary  to  pass  upon 
:  that  question  in  this  case.  The  defendant  was 
'  not,  in  any  proper  sense  of  the  terms,  the  finder 
1  of  lost  property. 
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The  fact  that  Northrop  went  out  of  the  store 
and  was  absent  some  15  minutes  before  he  re- 
turned to  take  the  property,  did  not  change  the 
possession.  In  judgment  of  law,  the  possession 
stilJ  remained  in  him.  There  was  no  error  in 
the  charge  to  the  jury,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Explained  and  limited— 1  Hill,  96. 

Cited  in— 21  Hun,  380 :  38  Barb.,  270 ;  53  Ind.,  347  ; 
37  Am.  Dec.,  298 ;  29  Am.  Rep.,  765,  766  (58  Ala..  425) ; 
33  Am.  Rep.,  528  (14  Nev.,  72) ;  34  Am.  Rep.,  591  (8 
Oreg.,  394). 


464*]    *BIRDSALL  e.  PHILLIPS. 

Landlord  and  Tenant — Tenancy  at  Will — Sale 
under  Execution — Summary  Proceedings  by 
Purchaser  to  Recover  Possession — Practice — 
Certiorari —  What  Questions  can  be  Raised  on. 

Where  a  tenancy  at  will  exists,  and  the  landlord, 
whose  interest  in  the  estate  has  been  sold  under  an 
execution,  executes  a  quitclaim  to  the  purchaser, 
who  subsequently  obtains  title  under  the  sheriff's 
sale,  the  tenancy  is  not  determined  so  far  but  that 
the  purchaser  may  proceed  to  obtain  possession  un- 
der the  statute  respecting  summary  proceedings  to 
recover  the  possession  of  land. 

It  seems,  also,  that  without  a  deed  from  the  land- 
lord to  the  purchaser,  the  latter  would  be  entitled 
to  proceed  against  the  tenant. 

On  a  return  to  a  common  law  certtorari,  no  other 
questions  can  be  raised  than  those  relating  to  the 
jurisdiction  of  the  officer  or  court  before  whom  the 
proceedings  are  had,  and  to  the  regularity  of  such 
proceedings. 

The  decisions  as  to  the  admission  or  rejection  of 
evidence,  or  the  instructions  given  to  a  jury  on  sub- 
mitting the  case  to  their  consideration,  cannot  be 
reviewed  by  certiorari:  the  policy  of  the  law  in 
creating  those  summary  jurisdictions  is,  that  their 
decisions  on  the  merits  shall  be  final  and  conclusive, 
and  if  they  err  upon  questions  either  of  law  or  fact, 
the  parties  are  remediless. 

The  authority  in  the  statute,  to  "award  a  certio- 
rnri.for  the  purpose  of  examining  any  adjudication 
made,"  does  not  confer  any  power  upon  the  court 
or  impose  any  duty  beyond  what  existed  under 
the  common  law  ceriiorari. 

Citations— 2  R.  8.,  256.  sec.  177 :  512, 513,  sees.  28, 31 ; 
616.  sec.  47  :  6  Wend.,  564.  566  ;  15  Wend.,  583,  5H4  ;  1 
R.  8..  746,  nee.  7 ;  5  Wend.,  284 ;  9  Wend..  227. 231 :  5 
Cr..  173, 188 ;  12  Pick..  672, 682-3 ;  8  Cow.,  13, 16 ;  Laws 
of  1820,  176;  Lofft,  347,  348;  Doug.,  549,  553,  //.;  1  B.  & 
Ad.,  382;  6  Cow..  555.  558;  7  Cow.,  108.  136-7;  Burr. 
Sett.  Cos..  64;  13  Wend..  29:  11  Wend.,  616,619;  20 
Johns.,  80,  82;  3  R.  8.,  new  ed..  765.  766,  2d  ed..  Revis- 
er's H.,  sec,  47  ;  6  Wend.,  281 ;  Crul.,  tit.  9,  Estate  at 
Will.  oh.  1,  sec.  16,  p.  191.  in  ed.  of  1823;  cb.  2,  sees.  1, 
2.  p.  194,  in  ed.  of  1823:  13  Johns.,  109. 

T  ANDLORD  and  tenant.  In  May,  1835, 
-U  Phillips  presented  to  the  first  judge  of  the 
County  of  Cuanango  an  affidavit,  stating  that 
Birdsall,  a  tenant  at  will  or  by  sufferance,  of 
certain  premises,  held  over  after  notice  to  quit, 
and  prayed  process  against  him  under  the 
Landlord  and  Tenant  Act.  2  R.  8.,  511.  Phil- 
lips, in  bis  affidavit,  stated  that  he  was  the 
owner  and  proprietor  of  three  parcels  of  land, 
particularly  described  in  the  affidavit:  that  the 
premises  were  formerly  owned  by  George  C. 
Bir«Uall.  against  whom  a  judgment  was  Rock- 
eted in  this  court  Feb.  4,  1882,  in  favor  of  one 
John  Embler;  that  the  premises  were  sold  by 
the  sheriff  of  Chenango.  by  virtue  of  an  exe- 
cution issued  on  that  judgment  to  Embler.who 
subsequently  assigned  his  interest  under  such 
purchase  to  the  complainant,  Phillip)*,  and  that 
Apr.  10,  1885,  the  sheriff  executed  a  deed  of 
the  premises  to  Phillips,  who  bad  previously, 
to  wit:  Feb.  25, 1885,  obtained  a  quitclaim  deed 
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of  the  premises  from  George  C.  Birdsall.  The 
complainant  further  stated  *that  the  [*465 
defendant,  Benjamin  Birdsall,  was  in  posses- 
sion of  the  premises  as  a  tenant  at  will  or  by 
sufferance,  under  George  C.  Birdsall,  and  after 
the  assignment,  the  execution  of  the  sheriff's 
deed  and  the  quitclaim  deed,  continued  in  pos- 
session as  tenant  at  will  or  by  sufferance  under 
the  complainant;  that  such  tenancy  had  been 
determined  by  a  notice  to  quit, and  that  notwith- 
standing Benjamin  Birdsall  remained  in  pos- 
session. The  complainant  also  produced  to  the 
judge  proof  of  the  due  service  of  the  notice 
to  quit,  on  the  defendant,  Apr.  10,  1835.  The 
judge  issued  his  precept  requiring  the  defend- 
ant forthwith  to  remove  from  the  premises  or 
to  show  cause.  On  the  day  appointed  for  show- 
1  ing  cause,  the  parties  appeared  before  the 
judge,  and  the  defendant  made  affidavit  deny- 
ing the  tenancy  alleged  by  the  complainant, 
and  claiming  to  hold  the  premises  as  a  tenant 
for  the  lives  of  himself  and  wife,  by  virtue  of 
a  lease  executed  to  him  by  George  C.  Birdsall,. 
Apr.  20,  1827.  Process  was  thereupon  issued 
'.  for  the  summoning  of  a  jury,  which  was  con- 
tinued from  time  to  time  until  Oct.  12,  1835, 
when  a  trial  was  had  and  a  verdict  found  for  the 
complainant;  upon  which  a  warrant  of  posses- 
sion was  issued,  and  possession  of  the  premises 
delivered  to  the  complainant.  The  defendant 
sued  out  a  certiorari,  by  the  return  to  which  the 
above  facts  appear. 

The  return  also  sets  forth  the  evidence  ad- 
duced by  both  parties  on  the  trial;  that  on  the 
part  of  the  plaintiff  was  principally  document- 
ary, to  which  the  defendant  made  several  ob- 
jections, which  were  overruled  by  the  judge; 
such  as  that  a  testatum  should  have  been  issued 
on  the  judgment  instead  of  &fi.  fa.;  that  Em- 
bler's  interest  was  not  assignable;  that  the  sher- 
iff executed  the  deed  without  legal  authority, 
etc.;  and  parol  evidence  adduced  by  the  com- 
plainant was  also  objected  to  as  incompetent, 
and  the  objections  overruled  by  the  judge.  On 
the  part  of  the  defendant,  the  lease  under 
which  he  claimed  to  hold  possession,  was  ad- 
duced in  evidence,  notwithstanding  the  objec- 
tion of  the  complainant,  and  much  oral  testi- 
mony was  given  on  the  part  of  the  defendant, 
to  a  portion  of  which  the  complainant  also  ob- 
jected, *and  which  objections  were  [*4OO 
also  overruled.  The  defendant  insisted  that 
there  was  no  tenancy,  or  if  any,  that  it  arose 
by  mere  operation  of  law,  and  was  not  within 
the  statute;  and  he  also  insisted  that  on  the 
merits  he  was  entitled  to  a  verdict.  The  com- 
plainant insisted  that  the  lease  for  lives  was 
forged  or  fraudulent,  and  HI  all  events  inop- 
erative, as  not  recorded;  and  that  sufficient  no- 
tice of  it  -  existence  had  not  been  brought  home 
to  him  previous  to  his  purchase.  The  judge 
charged  the  jury  that  the  case  came  within  the 
statute  authorizing  proceedings  of  this  nature, 
and  submitted  the  facts  to  them. 

The  case  was  submitted  in  this  court  on 
written  arguments  by, 

Mr.  J.  Clapp.  for  the  defendant. 

Mr.  H.  Van  Der  Lyn.  for  the  complain- 
ant. 

By  the  Court.  Cowen,  ./.  The  jx>ints  now 
rained  by  the  plaintiff  in  error,  all  grow  out  of 
the  evidence  and  proceedings  at  the  trial,  as  if 
we  were  sitting  to  hear  a  bill  of  exceptions. 
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The  first  is,  that  to  give  jurisdiction,  the  con- 
ventional relation  of  landlord  and  tenant  must 
«xist;  and  if  the  defendant  below  ever  became 
tenant  at  will,  it  was  by  operation  of  law;  that 
the  defendant  below  was  tenant  for  life,  under 
a  title  paramount  to  that  of  the  plaintiff.  Three 
points  are  raised  on  the  objection  to  and  ad 
mission  of  evidence,  and  one  in  respect  to  the 
obligation  of  Phillips  to  know  the  title  under 
which  he  claimed;  and  that  possession  by  the 
defendant  below,  or  actual  notice  to  Phillips 
and  Embler  of  the  lease  for  life,  was  equiva- 
lent to  a  notice  by  record.  The  counsel  have, 
among  other  things,  gone  into  an  elaborate  ar- 
gument upon  the  whole  merits,  even  to  a  criti- 
cal examination  of  the  credibility  of  witnesses. 
Under  some  of  their  heads  of  argument,  they 
have  treated  the  return  as  if  it  were  a  case  for 
a  new  trial  on  the  weight  of  evidence.  I  think 
we  have  no  power  to  follow  them  on  any  of 
these  points.  The  regularity  of  the  proceed- 
ings are  not  sought  to  be  impeached;  and  it  is 
not  pretended  that  in  the  affidavits,  summons 
467*]  *and  service,  there  is  a  want  of  either 
the  form  or  substance  required  by  the  statute 
to  give  the  judge  jurisdiction.  The  court  be- 
low being  possessed  of  the  cause,  and  prima 
Jade  having  jurisdiction  and  proceeding  regu- 
larly with  its  process  and  continuances,  all  the 
rest  relates  to  the  merits.  These  include  the 
evidence  offered,  its  competency  and  effect, 
and  the  charge  of  the  judge;  and  it  is  not  the 
office  of  a  common  law  certiorari.  or  even  a 
writ  of  error,  to  bring  up  such  matters/or  re- 
view. From  a  justice's  court,  it  goes  by  the 
special  provision  of  a  statute.  2  R.  S.,  256, 
sec.  177;  6  Wend.,  566,  per  Savage,  Ch.  J.,  in 
Starr  v.  Tr.  of  Rochester.  And  a  writ  of  error 
never  reached  the  merits  which  lay  beyond  the 
record,  till  the  statute  gave  a  bill  of  exceptions. 
People  v.  Dalton,  15  Wend.,  583,  584.  The  Stat- 
ute, 2  R.  S.,  512,  sec.  28,  provides  that  any 
tenant  or  lessee  at  will  or  sufferance,  may  be 
removed  in  the  summary  mode  now  in  ques- 
tion. The  complainant's  affidavit  before  the 
judge  follows  in  this  instance  the  words  of  the 
statute.  It  states  that  the  defendant  below  was 
the  one  .or  the  other,  and  shows  that  the  prop- 
er notice  to  quit  had  been  served.  1  R.  S..  745, 
sec.  7;  2  Id.,  512,  513,  sees.  28,  31.  Admitting 
that  the  defendant  below  might  qualify  the  af- 
fidavit on  the  trial,  by  strong  evidence  that  the 
relation  of  landlord  and  tenant  arose  by  legal 
•operation  or  construction;  might  show  that  it 
was  conventional;  and  that  this  might  be  a  ju- 
risdictional  objection,  fatal  to  the  power  of  the 
judge — see  per  Savage,  Ch.  J.,  in  Everlson  v. 
Sutton,  5  Wend.,  284;  and  Roach  v.  Cosine,  9 
Id.,  227,  231.  The  answer  is,  that  it  does  not 
appear  in  the  proper  place.  The  plaintiff's  af- 
fidavit, which  is  in  the  nature  of  a  declaration 
or  plaint,  shows  enough;  and,  for  all  the  pur- 
poses of  jurisdiction,  it  must  conclude.  Its 
truth  is  always  open  to  examination  before  the 
jury,  who,  under  the  guidance  of  the  judge, 
are  entitled  to  decide  without  control,  whether 
the  case  as  insisted  on  by  the  plaintiff  is  estab- 
lished. In  one  sense,  it  may  always  be  said 
that  where  the  right  set  up  or  the  injury 
-charged  in  the  declaration,  do  not  exist,  the 
court  have  no  jurisdiction;  but  both  appearing 
in  the  first  instance,  the  whole  subject  passes 
into  the  hands  of  a  court  and  jury,  whose  find- 
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ing  at  *such  stage,  though  upon  what  [*468 
might  have  been  at  a  previous  stage,  a  juris- 
dictional  question,  is  conclusive.  A  contrary 
doctrine  would  draw  everything  into  question 
on  certiorari.  That  would  be  against  the  whole 
current  of  authorities.  This  writ  is  but  an 
emanation  from  the  general  supervisory  duty 
of  the  Supreme  Court  to  restrain  the  action  of 
all  inferior  magistrates  to  matters  within  their 
legal  grasp.  The  matter  is  there  when  the 
proper  plaint,  process  and  person  are  before 
them.  If  they  go  wrong  upon  the  evidence,  it 
is  the  misfortune  of  the  parties.  The  object 
of  the  law  is  to  give  them  a  final  power  over 
the  merits  upon  the  light  class  of  litigation 
which  it  confides  to  them.  Were  these  merits 
to  be  examined  by  us.  they  had  much  better 
come  here  originally,  as  being  more  cheaply, 
expeditiously  and  every  way  better  examin- 
able  on  hearing  the  witnesses,  than  they  can 
possibly  be  upon  the  most  perfect  paper  return. 

The  question  upon  the  conclusive  effect  of 
the  trial  of  a  jurisdictional  fact  involved  in  an 
issue  joined,  after  the  fact  shall  have  been  so 
alleged  as  to  give  the  court  jurisdiction  in  form, 
was  much  considered  in  Kempe  v.  Kennedy,  5 
Cr.,  173.  It  was  sought  in  that  case  to  impeach 
the  judgment  of  a  court  collaterally,  as  want- 
ing jurisdiction  of  the  case,  because  the  crime 
which  it  tried  had  not  been  committed. 
Marshall,  Ch.  J.,  said:  "  The  court  was  con- 
stituted according  to  law,  and  if  an  offense 
punishable  by  the  law  had  been  committed,  the 
accused  was  amenable  to  its  jurisdiction.  The 
question  whether  this  offense  was  or  was  not 
committed,  was  a  question  which  the  court 
was  competent  to  decide.  The  judgment  it 
gave  was  erroneous,  but  it  is  a  judgment,  and, 
until  reversed,  cannot  be  disregarded."  Id., 
186.  In  Belts  v.  Bagley,12  Pick.,  572,  it  was 
objected  that  a  commissioner  of  this  State  had 
no  jurisdiction  of  an  insolvent  case  here,  under 
our  Two  Thirds  Act,  because  in  truth  two 
thirds  of  his  creditors  in  amount  had  not  peti- 
tioned. The  court  answered,  that  is  the  very 
question  which  the  commissioner  was  to  try 
as  a  part  of  the  merits.  It  being  alleged  in  the 
petition,  was  enough  to  give  him  jurisdiction; 
and,  until  the  proceedings  are  reversed  by  cer- 
tiorari, the  certificate  of  discharge  must  con- 
clude. Per  Shaw,  Ch.  J.,  Id.,  *582,  [*469 
583.  So  here,  the  tenancy  being  alleged  ac- 
cording to  the  statute,  and  put  in  issue  by  the 
defendant's  affidavit,  that  tenancy  became  the 
most  important  question  which  the  judge  and 
jury  were  called  upon  to  try.  They  pronounced 
on  the  evidence,  in  favor  of  the  tenancy.  They 
were  competent  to  decide  that  question  as  part 
of  the  merits;  and  it  follows  that  the  decision 
cannot  be  reviewed  even  by  certiorari,  unless 
the  nature  of  the  writ  be  such  as  to  penetrate 
beyond  the  questions  of  jurisdiction  or  regu- 
larity. 

That  we  cannot  review  the  decision  of  the 
jury  upon  the  weight  of  evidence,  it  would  be 
a  waste  of  time  to  attempt  to  prove  by  author- 
ity. The  only  question  which  can  be  made  is, 
whether  the  decisions  and  charge  of  the  judge 
can  be  noticed.  In  Nichols  v.  Williams,  8  Cow., 
13,  16,  which  arose  under  this  Landlord  and 
Tenant  Act,  as  it  stood  in  1820,  Sess.  L.,  p. 
176,  this  court  refused  to  notice  the  return  so 
far  as  it  respected  the  charge  of  the  judge  and 
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the  evidence.  Savage,  Ch.  J.,  said:  "A  cerlio- 
rari,  except  to  a  justice's  court,  brings  up  the 
record  only,  not  the  testimony;"  and  he  puts 
himself,  therefore,  on  the  mere  question  of 
continuance  or  refusal  to  adjourn,  a  mere 
naked  question  of  jurisdiction.  In  Lofft,  347, 
348,  a  motion  was  made  that  beside  the  order, 
the  justices  should  return  the  examinations  be- 
fore them.  The  court  refused  this,  Aston,  J., 
saying:  "We  never  oblige  them  to  return  to 
the  certiorari  evidence  before  them."  In  Rex 
v.  Whitbread,  Doug.,  549,  and  Rex  v.  Abbot, 
Id.,  553,  n.,  a  motion  to  allow  a  certiorari  was 
denied,  because  it  was  not  founded  on  a  want 
of  jurisdiction,  but  on  the  merits.  See  Anon., 
1  B.&  Ad. ,  382.  In  Ex  parte  Vermilyea,  6  Cow., 
655,556,  Woodworth,  J., refused  to  allowac«r- 
twrari,oo  the  ground  that  the  court  below  had 
erred  in  deciding  upon  the  question  of  variance 
between  the  proof  and  the  indictment.  He  said 
there  was  no  mode  of  review,  because  error  on 
a  bill  of  exceptions  (then)  would  not  lie  in  a 
criminal  case.  Afterwards,  People  v.  Vermil- 
yea, 7  Cow.,  108,  136,  137,  the  return  to  the 
writ,  which  had  been  granted  on  other  grounds 
having  presented  this  question  of  variance  and 
the  decision  upon  it  in  the  court  below,  with 
the  evidence,  this  court  declined  to  notice  it. 
47O*J  Savage, C%.  J.,  said:  *  We  cannot  notice 
that  part  of  the  return  which  relates  to  the  ev- 
idence. The  testimony  is  no  part  of  the  record 
in  the  court  below.  It  is  not  therefore  remov- 
able either  by  writ  of  error  or  certiorari."  To 
these  cases  may  be  added  the  later  one  of  Starr 
v.  Tr.  of  Rochester,  6  Wend..  564,  566.  Savage 
Ch.  J.,  there  denies  that  the  power  of  this  court 
on  certiorari  extends  to  an  examination  of  the 
decisions  of  inferior  summary  jurisdictions  on 
questions  of  fact;  and  he  denies  that  they  are 
to  state  facts  in  the  return  except  such  as  re- 
spect their  jurisdiction.  Indeed,  there  can  be 
no  doubt  of  this  upon  the  ancient  authorities. 
The  whole  subject  was  considered  very  delib- 
erately in  Rex  v.  OuUon,  Burr.  Sett.  Cas..  64. 
A  struggle  was  made,  for  several  terms,  to 
compel  the  Quarter  Sessions  to  return  the  re- 
sult of  the  evidence,  that  the  ground  of  their 
order  might  appear.  But  the  K.  B  .  after  think 
ing  much  on  the  question  and  trying  hard  to 
<li-vise  some  way  to  reach  the  case,  gave  it  up, 
the  sessions  proving  obstinate  and  refusing  to 
state  a  voluntary  case  by  consent.  Ld.  Hard- 
wirke  and  all  the  judges  agreed,  that  the  K. 
15.  rt  HI  M  not  look  beyond  the  face  of  the  order. 
From  these  author! lies  and  others,  I  collect  the 
following  general  rule:  Wherever,  were  the 
suit  at  common  law,  the  matter  alleged  for  er- 
ror is  of  such  a  nature  that  a  bill  of  exceptions 
would  IKS  essential  to  its  review  by  writ  of  er- 
ror, a  certiorari  will  not  reach  it,  unless  some 
statute  has  enlarged  the  effect  of  that  writ  in 
the  particular  case.  There  is  no  such  statute 
with  respect  to  summary  proceedings  to  recov- 
er the  possession  of  land.  The  provision  that 
thU  court  "may  award  a  certinrari  for  the  pur- 
pose of  examining  any  adjudication  made"  in 
virtue  of  the  Act  ,  2  ft.  S.,  516.  sec.  47.  in  no 
more  than  what  the  common  law  had  said  be- 
f"fi-.  The  extent  of  our  power  to  examine  i- 
nut  ilerlared.  Without  an  express  enlargement 
we  cannot  go  beyond  the  ordinary  scope  of 
•uch  process. 

It  in  not  to  be  denied,  however,  that  since  this 
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provision  of  the  statute,  we  have  in  several  in- 
stances assumed  a  more  enlarged  power,  and 
gone  into  the  merits.  In  Roach  v.  Cosine,  9 
Wend.,  227,  this  court  appear  to  have  exam- 
ined the  finding  of  the  jury  on  the  question  of 
jurisdiction,  after  *that  had  been  con-  [*47  1 
ferred  by  affidavit,  like  the  one  now  in  ques- 
tion. It  stated  a  tenancy  by  sufferance  or  at 
will,  p.  228.  On  the  trial,  the  claim  of  the 
plaintiff  below  (as  this  court  thought  from  the 
evidence)  was  established  to  be  that  of  a  mort- 
gagee, against  the  defendant  as  mortgagor. 
This  depended  on  a  mass  of  parol  evidence, 
changing  the  character  of  a  deed  absolute  on 
its  face  into  a  mortgage.  The  jury  found 
against  the  plain  weight  of  evidence,  and 
against  the  charge  of  the  magistrate;  and  the 
question  was  discussed  by  counsel,  as  it  has 
been  here,  without  raising  any  point  that  the 
merits  were  not  examinable  in  this  form.  A 
similar  course  seems  to  have  been  taken  with- 
out objection  in  Brown  v.  Beits,  13  Wend.,  29, 
though  the  proceedings  in  that  case  were  af- 
firmed. A  like  course  was  pursued  in  Rowan 
v.  Lytle,  11  Wend,.  616,  where  the  proceedings 
were  reversed.  When  Nicholas  v.  Williams,  8 
Cow.,  13,  16,  was  decided,  the  statute  had  not 
expressly  given  a  certiorari  for  the  purpose  of 
examining  the  adjudication,  and  the  writ  then 
stood  on  the  common  law.  I  have  just  re- 
marked that  the  statute  still  leaves  the  effect  of 
the  writ  the  same  as  before  its  passage.  It 
merely  declares  what  this  court  had  before  held 
in  Lynde  v.  Noble,  20  Johns.,  80,  82,  that  the 
writ  should  lie  in  this  particular  case;  and  the 
revisers,  in  their  note,  do  not  pretend  that  it 
went  any  further.  They  say  merely  "conform- 
able to  20  Johns.,  b2."  8  R.  S.,  new  ed.,  766, 
sec.  47. 

But  suppose  I  am  thus  far  mistaken  as  to 
the  law,  or  the  application  of  the  law  to  this 
case;  let  us  look  for  a  moment  to  the  rights  of 
the  parties  as  presented  by  the  testimony.     It 
is  not  denied  that  Phillips,  the  plaintiff  below 
derived  a  complete  title  by  the  sheriff's  sale  as 
agaiust  George  C.   Birdsall,  under  the  judg- 
ment of  1832.  George  C.  Birdsall  also  conveyed 
to  Phillips  by  quitclaim  in  1835.     Benjamin 
Birdsall,  the  defendant   below,  answered  by 
showing  his  lease  for  life  from  George  C.  Bird- 
sail,  in  1827.   In  reply  to  that,  ample  evidence 
was  given  to  prove  that  the  lease  was  the  sheer- 
est fraud  or  forgery,  and  null  at  least  as  against 
George  C.  Birdsall's  creditors;  and  that  to  him 
Benjamin  was  a  mere  tenant  at  will.     He  had 
j  not  only  admitted  *such  tenancy   in  [*47i2 
I  conversation,  but  had  sworn  to  it  in  a  suit  at 
!  law,  and  once  admitted  it  in  his  answer  in 
j  chancery.     He  sometimes  called  himself  the 
!  mere  agent  of  George  C.  Birdsall  (who  was  his 
!  son)  in  the  management  of  the  property.    The 
|  lease  was  voluntary  and  without  consideration, 
;  given  by  a  son  to  his  father; and  that  son,  who 
was  the  only  witness  called  in  its  support,  a 
good  deal   impeached.      It   is    objected   that 
George  C.  Birdsall's  declarations  were  not  ad- 
missible, the  defendant  below  not  being  pres- 
ent.    The  answer  is,  George  was  a  witness  for 
his  father,  and  his  declarations  went  to  im- 
peach his  testimony.      Besides.    I    think   the 
judge    was  right  in    taking    his  declarations 
against  his  father,  on  the  ground  that,  when 
received,  he  might  fairly  IK:  looked  on  as  a  co- 
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conspirator  with  his  father  in  the  fraud  set  up 
to  impeach  the  lease.  As  the  jury  were  most 
clearly  right  in  disregarding  the  lease  for  life, 
there  remains  no  foundation  for  any  of  the 
other  points.  Nor  can  any  of  them  be  esteemed 
even  plausible,  except,  perhaps,  the  very  nice, 
not  to  say  ungracious  objection,  that  though 
the  defendant  below  was,  at  the  time  of  the 
sale  on  the  execution,  the  mere  tenant  at  will 
of  George  C.  Birdsall,  the  debtor,  he  never 
held  the  relation  of  tenant  to  Phillips;  but  was. 
as  to  him,  a  naked  wrong  doer.  All  relation 
of  landlord  and  tenant  is  said  to  have  been  de 
stroyed  by  the  quitclaim  from  George  to  Phil- 
lips, or  if  any  such  relation  continued,  it  was 
by  a  mere  operation  of  law.  In  the  first  view, 
as  insisted,  it  would  be  a  variance  from  the  ti- 
tle, as  specially  set  out  in  Phillips'  affidavit; 
and  in  the  other,  the  judge  would  want  juris- 
diction, because  the  relation  is  not  convention- 
al, but  by  operation  of  law  and,  therefore, 
within  what  Savage.  Ch.  J. ,  said  in  the  case  of 
Evertwn  v.  Sutton,  5  Wend.,  281.  In  favor  of 
the  first  view,  it  is  said  that  the  quitclaim  from 
George  C.  Birdsall,  the  original  landlord  at 
will,  made  by  him  to  Phillips,  or  by  the  sale 
in  virtue  of  thefi.  fa.,  determined  the  tenancy. 
Crui.,  tit.  9,  Estate  at  Will,  ch.  1,  sec.  15,  et 
MUJ.,  p.  191,  in  ed.  of  1823;  13  Johns.,  109. 
That,  I  should  think,  may  well  be  doubted, 
since  the  doctrine  of  notice  to  quit  has  taken 
such  firm  foothold  with  us  1  R.  S. ;  735.  sec. 
7.  At  any  rate  it  hardly  lies  with  the  tenant 
473*]  to  *raise  this  objection  against  the 
plaintiff's  election  to  consider  him  as  a  tenant 
at  will  or  sufferance,  instead  of  a  tortfeasor, 
and  serve  him  with  a  month's  notice  to  quit. 
That  he  continued  one  or  the  other  is,  I  think, 
clear.  1  Crui.,  tit.  9,  Estate  at  Will,  cb.  2, sees. 
1,  2,  p.  194  of  ed.  1823.  It  is  there  said,  that 
where  a  lessee  at  will  continues  in  possession 
after  the  determination  of  his  estate,  he  is  a 
tenant  at  sufferance;  a  fortiori,  where  the  land- 
lord elects  to  consider  him  so.  See  11  Wend., 
619. 

But  the  objection  most  strongly  insisted  upon 
is,  that  if  the  original  tenancy  at  will  or  by 
sufferance  did  continue,  it  was  by  mere  opera- 
tion of  law.  The  words  of  the  late  Cfiief  Jus- 
tice, in  Etertsonv.  Sutton,  are  cited:  "The  stat- 
ute (then  the  Act  of  1820)  was  clearly  designed 
to  afford  a  speedy  remedy  where  the  conven- 
tional relation  of  landlord  and  tenant  existed, 
and  not  where  that  relation  is  created  bv  opera- 
tion of  law."  And  it  was  truly  said  in  argu- 
ment, that  a  conventional  relation  arises  from 
some  stipulation,  agreement  or  compact  to 
lease  or  hire  the  premises.  The  late  Chief  Jus- 
tice was  speaking  of  the  relation  between  mort- 
gagor and  mortgagee,  a  case  in  which,  for 
some  purposes,  the  law  raises  the  constructive, 
or  rather  quasi  relation  of  landlord  and  tenant. 
The  same  doctrine  was  put  forward  in  this 
sense  by  the  same  learned  judge,  in  Roach  \. 
Cogint,  9  Wend.,  227,  232.  Be  it  as  contended 
by  the  counsel  for  the  plaintiff  in  error:  I  an- 
swer, here  is  enough  evidence  of  stipulation, 
compact  and  agreement,  as  between  George  C. 
Birdsall  and  the  defendant  below.  The  plaint- 
iff took  all  George's  rights;  and  surely  it  is  not 
at  this  day  to  be  doubted  that  the  relation  of 
landlord  and  tenant  in  the  strictest  technical 
sense  exists  between  the  lessee  and  the  assignee 
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of  the  lessor;  I  add,  in  the  strictest  conven- 
tional sense,  provided  there  was  a  convention 
between  the  original  parties.  The  language  of 
the  late  Chief  Justice  must  be  much  forced 
should  we  make  him  say,  "all  remedy  under 
this  statute  is  tied  up  to  the  original  parties." 
The  words  of  the  statute  are,  that  any  lessor 
or  landlord  may  take  this  summary  remedy 
against  his  tenant;  not  merely  the  lessor  against 
the  lessee.  2  R.  S.,  512.  513,  sec.  28. 

•Another  view  of  the  case  is,  I  think, [*474 
equally  conclusive,  and  substantially  covered 
bv  the  affidavit  of  the  plaintiff  below.  The  4th 
subdivision  of  the  28th  section  2  R.  S.,  513, 
gives  this  summary  remedy  to  a  purchaser 
"where  any  person  shall  hold  over  and  con- 
tinue in  the  possession  of  any  real  estate  which 
shall  have  been  sold  by  execution  against  such 
person."  It  is  objected  that  the  execution  was 
against  George  C.  Birdsall,  and  not  against  the 
defendant.  It  was  said  by  Woodworth,  J.,  in 
Lynde  v. Noble,  20  Johns.,  82,  that  "This  reme- 
dial Act  must  be  construed  liberally,  to  carry 
into  effect  the  intent  by  suppressing  the  mis- 
chief and  advancing  the  remedy."  Looking 
at  this  part  of  the  statute,  in  the  correct  spirit 
which  dictated  that  remark,  and  see  Reviser's 
».,  3  R.  S..  765,  766,  2d  ed.,  I  think  the  case 
has  arisen  of  a  person  holding  over  real  estate 
j  after  sale  by  execution  against  him.  Surely, 
the  statute  did  not  mean  a  holding  over  by  bis 
own  personal  act ;  if  he  do  it  by  his  agent, 
servant  or  tenant  at  will,  he  may  be  equally 
said  to  hold  over.  The  defendant  below  some- 
times called  himself  the  tenant  at  will  or  by 
sufferance  of  George  C.  Birdsall;  sometimes 
his  agent.  He  adheres  to  his  possession,  and 
George  C.  Birdsall  presents  himself  as  a  wit- 
ness to  sustain  whatever  character  it  may  have 
been.  He  put  his  father  in  possession;  and  evi- 
dently approved  of  his  continuance:  Quifacit 
per  alium,  facit  per  *e.  The  statute  may  at  any 
time  be  evaded, by  a  hasty  and  collusive  change 
of  personal  possession  from  the  debtor  to  his 
friend,  if  the  strictness  of  construction  con- 
tended for  is  allowed  to  prevail.  I  think  it 
equally  applicable  to  the  judgment  debtor  and 
all  who  hold  under  him,  under  pretense  of  ti- 
tle acquired  posterior  to  the  judgment.  It  is  do- 
ing no  violence  to  the  meaning  of  the  statute, 
when  we  impute  to  the  debtor  the  act  of  one 
whom  he  has  placed  in  possession  by  a  con- 
tract in  hostility  to  the  claims  of  his  creditor; 
one  who  shall  persevere  in  such  adverse  claim 
after  the  title  of  the  purchaser  under  the  exe- 
cution shall  have  become  perfected,  especially 
where  it  is  with  the  express  privity  and  cou- 
j  sent  of  the  debtor.  In  the  case  at  bar,  the  jury 
;  were  clearly  warranted  in  identifying  the  de- 
>  fendant  with  his  son,  the  assumed  lessor,  who 
*had  given  the  fraudulent  lease  and  [*475 
•  stood  embarked  in  the  struggle  to  maintain  it. 
In  any  and  every  view,  therefore,  I  think 
the  proceedings  below  should  be  confirmed. 
Proceedings  confirmed. 

Tenancy  at  will— Summary  proceedings  by  pur- 
chaser at  sheriff's  sale. 

Approved— 84  N.  Y.,  293 :  60  How.  Pr.,  446. 

Cited  in— 20  Wend.,  23;  44  N.  Y.,  492 ;  16  Barb.,478  ; 
23  How.  Pr..  462 :  23  Cal.,  231. 

Certiorari— Office  of. 

Overruled— 6  N.  Y.,  309,  325 :  3  Barb.,  401. 

Commented  on— 21  Barb.,  664. 

Explained— 6  N.  Y.,  321. 

Contra— 5  N.  Y.,  383. 
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THE  PEOPLE  v.  ADAMS. 

Indictment  for  Selling  Spirituous  Liquors  With- 
out License — Contents  of — Names  of  Persons 
to  Whom  Sates  made,  Unnecessary. 

In  an  indictment  for  selling:  spirituous  liquors 
without  license,  it  is  not  necessary  to  specify  the 
names  of  the  persons  to  whom  the  sales  were  made. 

A  count  in  such  an  indictment  charging1  the  sale 
of  divers  quantities  of  different  sorts  of  liquors,  to 
divers  citizens  of  the  State  and  to  divers  persons  un- 
known, cannot  be  objected  to  on  error  as  a  count 
•embracing1  more  than  one  offense;  the  whole  will  be 
deemed  a  single  transaction.  The  public  prosecut- 
or, however,  on  such  a  count,  may,  on  the  trial,  be 
confined  to  the  proof  of  a  single  offense. 

An  indictment  charging  an  offense  on  a  particu- 
lar day.  and  also  on  divers  other  days,  is  good ;  a 
day  certain  being  alleged,  the  residue  will  be  reject- 
ed as  surplusage. 

Citations— 2  Hawk.  Ch..  25,  sec.  74,  82 ;  1  Chit.  Cr. 
L..  180,  318,  434;  1  Chit.  PI..  232  ;  2  Burns.  Just.,  185 ;  4 
Went.,  504.  525:  1  Burns,  23,  25;  24  Geo.III.,  ch.48, 
aec.  14;  17  Wend..  386. 

T7RROR  from  the  Oneida  General  Sessions. 
-1J  Adams  was  indicted,  for  that  June  1.  1836. 
and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  finding  of  the  in- 
dictment (to  wit:  Sep.  12.  1836),  at,  etc.,  he 
sold  by  retail  to  divers  citizens  of  this  State, 
and  to  divers  persons  to  the  jurors  aforesaid 
unknown,  and  did  deliver,  in  pursuance  of 
such  sale,  to  the  said  divers  citizens,  and  the 
said  divers  persons  to  the  jurors  aforesaid 
unknown,  strong  and  spirituous  liquors  and 
wines,  to  wit:  three  gills  of  brandy,  three  gills 
of  rum, three  gills  of  gin,  three  gills  of  whisky, 
three  gills  of  cordial,  three  gills  of  bitters, three 
gills  of  wine  ;  to  be  drank  in  the  house,  store, 
shop  and  grocery  of  the  said  John  Adams,  at  the 
( 'it  y  of  Utica  aforesaid,  without  havingoblained 
a  license  therefor  as  a  tavern-keeper,  and  with- 
out being  in  any  other  way  authorized, etc.  The 
defendant  was  tried  and  convicted.  The  rec- 
ord states  the  finding  of  the  jury  as  follows; 
"Thiii  the  said  John  Adams  is  guilty  of  the  of- 
fense as  set  forth  in  the  first  count  of  the  in- 
dictment, by  having  sold  the  strong  and  spirit- 
476*]uous  liquors  *iu  that  count  mentioned, 
at  the  time,  in  the  manner,  and  to  be  drank  as 
therein  set  forth  to  citizens  of  this  State,  but 
not  guilty  as  aforesaid  to  any  person  or  per- 
sons  unknown."  The  court  imposed  a  fine  of 
$100.  The  defendant  sued  out  a  writ  of  error. 

Mr.  W.  C.  Noyes.  for  the  defendant. 

'//•  J.  C.  Baker,  Dintrict  Atty.  of  Oneida, 
for  the  people. 

By  the  Court.  Nelson.  Ch.  J.  Various  ob- 
jections have  been  taken  to  the  indictment, 
which  it  in  proper  to  notice. 

it  is  -;ijcl  the  count  is  too  general,  and  does 
not  apprise  the  defendant  sufficiently  of  the  of 
fi-nse  charged,  so  as  to  enable  him  to  prepare 
for  bis  defense.  The  only  ground  for  com- 
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plaint  in  this  respect  must  relate  to  time,  the 
offense  being  laid  on  a  particular  day  with  a 
continuando;  and  to  the  persons  to  whom  the 
spirituous  liquors  were  sold,  they  not  being 
named,  and  it  not  being  alleged  they  were  un- 
known to  the  jurors.  In  every  other  respect 
the  count  is  sufficiently  explicit  and  particular. 
Certainty  in  charging  the  offense  to  a  common 
intent  is  all  that  is  required  by  the  rules  of 
pleading  in  regard  to  indictments;  this,  how- 
ever, is  a  very  general  expression,  and  usually 
must  depend  upon  what  may  be  the  judgment 
of  the  court  in  the  matter.  There  can  be  no 
general  rule  applicable  to  all  cases,  governing 
the  objection.  As  to  time,  the  count,  I  think, 
is  sufficiently  certain,  a  day  being  mentioned; 
the  continuando  may  be  rejected  as  surplusage. 
Sergeant  Hawkins  says,  b.  2,  ch.  25,  sec.  82, 
that  if  an  indictment  charge  a  man  with  hav- 
ing done  such  a  nuisance  on  such  a  day  and 
year,  etc.,  and  on  divers  other  days,  it  is  void 
only  as  to  the  facts  on  those  days  which  are 
uncertainly  alleged,  and  effectual  for  the  nui- 
sance on  the  day  specified.  See,  also,  1  Chit. 
Cr.  L.,  218,  180.  Again  he  says,  sec.  74,  that 
if  an  indictment  be  uncertain  as  to  some  par- 
ticulars only,  and  certain  as  to  the  rest,  it  is 
void  only  as  to  those  which  are  uncertainly  ex  - 
pressed,  and  good  for  the  residue.  This  is  a 
general  principle, applicable  to  all  indictments, 
and  indeed  to  every  description  of  pleadings, 
upon  the  maxim,  *utile  per  inutile  non  [*477 
vitiatur.  1  Chit.  PI.,  232.  Here  the  uncertain 
time  may  be  entirely  rejected,  and  the  indict- 
ment is  still  good;  the  offense  charged  being 
laid  under  a  particular  day. 

As  to  the  persons.  It  is  to  be  remarked  that 
the  offense  upon  the  statute  consists  in  the  act 
of  selling  the  spirituous  liquors  without  the  li- 
cense and, therefore, the  designation  of  the  per- 
sons to  whom  sold  is  in  no  way  material  to 
constitute  it.     The  question  is  simply  one  of 
pleading,  whether  certainty  to  a  common  intent 
requires  the  names  of  the  persons  to  be  given 
to  whom  the  liquor  was  sold.    The  precedents 
appear  to  be  all  the  other  way.  Our  statutes  on 
;  this  subject  appear  to  correspond, substantially, 
with  the  English  Acts  of  Parliament,  and  were 
undoubtedly  taken  from  them,  forbidding  the 
!  sale  of  "distilled  spirituous  liquors,  or  strong 
water,"  as  will  be  seen  from  a  collection  of 
them  in  2  Burns,  Justice,  185,  and  onward.    4 
,  Went.,  504,  contains  the  form  of  an  informa- 
|  tion  upon  these  statutes,  for  selling  without 
!  license,  in  which  the  mere  act  of  retailing  the 
I  liquor  without  a  license  is  averred;  the  persons 
to  whom  it  was  sold  are  not  mentioned,  or  in 
any  way  referred  to.    The  same  remark  is  an 
I  plicable  to  an  information  anil  complaint  be- 
fore the  justices  for  selling  ale  without  Hrense. 
I  1  Burns.  28,  25.  There  is  a  precedent  in  2  Chit. 

I  Cr.  L., 424. for  selling  ale  and  beer  on  Sundays, 
in  which  the  sale  is  charged  as  made  to  divers 
idle  and  ill  disposed  persons,  whose  names  to 
tbe  jurors  aforesaid  are  yet  unknown.     Here, 
though  the  persons  are  mentioned  as  unknown, 
vet  from  the  manner  in  which  it  is  stated,  it  is. 

I 1  think,  to  be  inferred  that  the  names  were  not 
i  deemed  material,  as  in  the  precedrnlM,   when 
|  they  are  BO  considered  it  is  indicated  by  the 

form.  In  4  Wend.,  525,  a  precedent  in  given 
for  selling  hard  soap  in  a  shape  different  from 
that  required  by  the  Statute  of  24  Geo.  III.,ch. 
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48,  sec.  14,  in  which  the  names  of  the  persons 
are  not  mentioned  or  in  any  way  referred  to. 
The  case  is  strictly  analogous  to  the  one  under 
consideration,  as  far  as  respects  the  question 
involved.  The  precedents  are  clearly  with  the 
pleader  in  this  case,  and  upon  a  question,  the 
decision  of  which  depends  so  much  upon  the 
opinion  of  the  court  as  to  what  amounts  to  cer- 
478*]  tainty  *to  a  common  intent,  these  af- 
ford, perhaps,  as  safe  a  guide  as  can  be  found. 
It  is  said,  also,  that  more  than  one  offense  is 
charged  in  the  count,  and  that  for  that  reason 
the  judgment  should  be  reversed.  This  is  not 
true,  in  point  of  fact.  Upon  our  view  of  the 
time  when  the  offense  is  laid  in  the  indictment, 
that  is,  upon  the  day  given,  but  one  sale  by  re- 
tail is  to  be  deemed  charged  in  the  count;  the 
three  gills  of  brandy,  three  gills  of  rum,  etc. , 
are  to  be  viewed  as  having  been  sold  at  one  and 
the  same  time,  and  as  constituting  but  one 
transaction.  It  is  a  description  of  various  sorts 
of  liquors,  with  a  view  to  avoid  the  difficulty 
of  a  possible  misdescription  of  the  article  sold; 
and  like  n  count  in  larceny,  where  the  pleader 
seeks  to  charge  the  prisoner  with  stealing  a 
watch,  he  usually  sets  forth  various  kinds  of 
them,  such  as  one  gold  watch, one  silver  watch, 
etc.,  and  on  the  trial  if  he  proves  the  stealing 
of  any  one  of  them  it  is  sufficient  to  convict; 
and  after  conviction,  in  the  absence  of  other 
proof , the  legal  effect  of  the  record  only  imports 
the  stealing  of  one  watch,  because  that  is 
enough  to  have  authorized  a  conviction.  People 
v.  McGowan,  ante,  p.  386.  Here  the  record  of 
conviction  imports  necessarily  only  the  finding 
of  the  defendant  guilty  in  respect  to  the  sale, 
without  license,  of  one  gill  of  the  liquors  de- 
scribed, because  that  would  have  warranted 
the  conviction  ;  still,  if  the  sale  of  a  greater 
quantity  was  involved,  it  would  be  perfectly 
competent  for  the  defendant  to  prove  the  fact, 
if  again  indicted  for  the  same  offense,  or  for 
any  instances  of  sales  involved  in  the  previous 
conviction.  If  we  strike  out  the  words  "divers 
days  and  times,"  etc.,  as  we  have  seen  may  be 
done,  or  in  other  words,  as  the  defendant  may 
require  the  prosecutor  to  confine  his  proof  on 
the  trial  the  same  as  if  they  were  expunged, 
then  but  one  offense  is  charged  in  the  count, 
and  the  conviction  cannot  of  course  extend  be- 
yond it;  a  single  sale  of  the  quantity  of  liquor 
mentioned,  to  divers  citizens  of  the  State,  and 
to  divers  persons  unknown,  etc.  We  need  not, 
therefore,  inquire  whether  more  than  one  of- 
fense can  be  charged  in  the  same  count — a 
question  supposed  to  be  involved,  and  which 
was  presented  by  the  counsel  for  the  defendant. 
479*]  *It  was  also  urged  that  the  verdict 
was  defective.  If  our  view  upon  the  first  point 
be  correct,  that  the  designation  of  the  persons 
to  whom  the  liquor  is  sold  is  altogether  imma- 
terial, and  which  we  suppose  fully  borne  out 
by  authority,  then  the  verdict  is  well  enough. 
The  sale  to  any  one  individual  sustains  the  in- 
dictment and  authorizes  the  conviction.  In- 
deed, without  the  aid  of  this  principle  I  do  not 
myself  see  how  the  verdict  is  defective.  The 
objection,  at  most,  goes  to  a  question  of  vari- 
ance between  the  offense,  as  laid,  and  the  one 
proved,  namely:  that  there  was  no  proof  of  a 
sale  to  the  persons  unknown.  Surely  a  sale  to 
the  others  mentioned  constitutes  a  violation  of  j 
the  Act.and  warranted  the  finding,  if  the  proof  I 
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was  admissible  under  the  count ;  if  not,  it 
should  have  been  objected  to,  and  any  error  of 
the  court,  in  deciding  such  objection,  brought 
up  on  a  writ  of  error. 

The  verdict  is  informal,  and  seems  to  have 
been  made  up  with  a  view  to  raise  questions 
that  do  not  legitimately  belong  to  the  record. 
More  is  set  forth  than  is  necessary  to  a  con- 
viction, and  should  be  rejected  as  surplusage. 

Judgment  affirmed. 

Violation  of  excise  law— Indictment  for.  Cited  in 
-21  Wis.,  207;  36  Mo.,  84;  38  Mo.,  361;  36  Am.Dec.,  501 
(14  Conn.,  487.) 

Charging  several  offenses— Duplicity.  Cited  In— 3 
Denio,  100;  39  N.  Y.,  461;  3  Barb..  551;  21  Wis.,  276. 

Allegation  of  day  certain  and  divers  other  days— 
Cited  in-83  N.  Y.,  482(38  Am.  Hep.,  468);  26  Wis.,  425: 
76  111.,  272. 

Also  cited  in— 4  Park.,  30. 


SMITH  &  BROWN  «.  BENNETT. 

Action  on  Judgment  for  Tort —  Whetfter  Insolv- 
ent's Discharge  is  a  Bar — Pleading. 

In  pleading  an  insolvent  discharge  from  all  debts, 
in  bar  of  an  action  on  a  judgment  for  a  tort, the  plea 
must  allege  that  the  plaintiff  was  a  resident  within 
this  State  at  the  time  of  the  first  publication  of  the 
notice  of  the  application  for  the  discharge,  or  that 
being  resident  abroad  he  united  in  the  petition,  or 
accepted  a  dividend,  or  judgment  non  obstante  rere- 
dicto  will  be  rendered  for  the  plaintiff;  and  wh,ere 
there  is  no  averment  to  that  effect,  the  court  will 
not  presume  that  the  defect  was  supplied  by  proof 
on  the  trial. 

It  should  also  be  alleged  that  the  petition  for  the 
discharge  was  signed  by  the  insolvent  and  the  cred- 
itors who  united  with  him  in  presenting  it,although, 
after  verdict,  the  omission  cannot  be  taken  advan- 
tage of. 

Whether  an  insolvent  discharge  is  a  bar  to  an  ac- 
tion on  a  judgment  for  a  tort,  qucere. 

Citations— 2  R.  8.,  16,  sec.  3:  il  Wend.,  374. 

TNSOLVENT  discharge.  The  plaintiffs  de- 
JL  clared  on  a  judgment  rendered  in  this  court 
in  favor  of  Guy  Wheeler  against  the  defend- 
ant, in  July,  1831,  for  $174.28  in  an  action  of 
trespass,  assault  and  battery;  and  averred  that 
they  *were  the  assignees  of  such  judg-  [*48O 
ment,  that  Wheeler  was  dead,  and  that  no  ex- 
ecutor or  administrator  was  appointed  upon 
his  estate.  See  Sess.  L.  of  1835,  p.  229.  The  de- 
fendant pleaded, first.nil debet,&nd  second, an  in- 
solvent discharge  from  all  his  debts,  granted 
Feb.  14,1834.  The  plaintiffs  replied  that  the  dis- 
charge was  obtained  perfraudem.  The  issues 
thus  joined  were  tried,  and  the  jury  found  for 
the  plaintiffs  on  the  first  issue,  and  for  the  de- 
fendant on  the  second  issue.  The  plaintiffs 
moved  for  judgment,  non  obstante  wredicto,  on 
the  following  grounds:  1.  That  it  is  not  alleged 
in  the  plea  that  the  petition  presented  for  a  dis- 
charge was  signed  by  the  defendant  and  by  the 
petitioning  creditors ;2. That  it  is  not  alleged  that 
the  plaintiffs  or  their  assignor  resided  within 
this  State  at  the  time  of  the  first  publication  of 
the  notice  of  the  application  for  the  discharge, 
or  that  they  resided  without  the  State  and 
united  in  the  petition  for  the  discharge,  or  ac- 
cepted a  dividend  from  the  estate  of  the  de- 
fendant ;  3.  That  the  delay  of  the  officer  in 
granting  the  discharge,  from  Sep.  26,  1833,  the 
day  of  hearing,  until  Feb.  14,  1834,  when  the 
discharge  was  granted,  operated  as  a  discon- 
tinuance, and  avoided  the  discharge;  and  4. 
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That  an  insolvent  discharge  is  no  bar  to  an 
action  on  a  judgment  for  an  assault  and  bat- 
tery. 

Messrs.  J.  Brown  and  J.  A.  Spencer,  for 
the  plaintiffs.in  support  of  the  first  two  grounds 
relied  on,  cited  2  R.  8.,  p.  16,  sees.  1,  2,  and  p. 
22,  sec.  30.  In  support  of  the  third  point,  they 
insisted  that  the  Act  authorized  no  adjourn- 
ment after  the  hearing  is  closed ;  that  the  judge 
is  bound  to  determine,  within  a  reasonable 
time  whether  he  will  grant  the  discharge,  and 
cannot  indefinitely  delay  his  decision.     As  to 
the  fourth  point,  they  insisted  that  the  dis- 
charge operates  only  upon  debts  arising  ex  con- 
tractu,  and  does  not  affect  debts  arising  ex  de- 
Ucto.  The  30th  section  declaring  the  effect  of 
the  discharge,  confines  its  operation  to  debts 
contracted  or  founded  upon  contracts,  and  the 
three  following  sections  clearly  show  that  such 
was  the  intention  of  the  Legislature.     When 
they  mean  that  a  discharge  shall  apply  to  all 
481*]  possible  cases  of 'indebtedness,  they 
use  the  appropriate  language  as  in  p.  24,  sec.  1, 
speaking  of  debtors  imprisoned  upon  execu- 
tion in  any  civil  action.    So,  also,  in  p.  81.  In 
Strong  v.  White,  9  Johns.,  161,  the  court  refused 
to  give  the  defendant  the  benefit  of  a  discharge 
when  imprisoned  on  a  judgment  for  a  libel, and 
in  Kennedy  v.  Strong,  10  Johns.,  289,  it  was 
held  that  a  discharge  under  the  Act  of  1811, 
was  no  bar  to  an  action  of  trover.     Bankrupt 
laws  are  made  for  the  relief  of  merchants  and 
traders,  and  are  intended  to  operate  only  upon 
contracts.  Torts  are  not  within  the  policy  of 
those  laws,  nor  was  it  ever  in  the  contempla- 
tion of  a  Legislature  that  a  party  guilty  of  a 
tortious  wrong  to  another  could  be  relieved 
from  making  satisfaction, by  obtaining  the  con- 
currence of  two  thirds  of  bis  creditors  in  a  pe- 
tition for  his  discharge.    By  the  existing  laws, 
a  defendant  in  execution  on  a  judgment  for  a 
tort  may  be  relieved  from  imprisonment,  but 
cannot  be  discharged  from  the  judgment.    In- 
solvent laws  are  construed  strictly.  3  Paige,338. 
Mr.  W.  C.  Noys,  for  the  defendant.  If  the 
petition  was  not  signed,  it  was  a  mere  irregu- 
larity which  does  not  affect  the  jurisdiction  of 
the  officer  granting  the  discharge.  The  second 
point  raised  for  the  plaintiffs  is  unsupported 
by  a  single  case;  an  averment  like  that  contend- 
ed for  was  never  made  in  pleading,  nor  is  it 
necessary.     As  to  the  third  point;  the  officer 
necessarily  must  exercise  his  discretion  as  to 
when  be  will  grant  the  discharge,  and  every 
presumption  is  in  favor  of  the  fairness  of  his 
acts.    As  to  the  effect  of  the  discharge  upon 
judgments  for  torts;  a  discharge  under  the  En- 
glish Bankrupt  Act,  operates  as  well  upon  a 
judgment  in  tort  as  upon  a  judgment  on  con- 
tract.   The  discharge  is  a  bar  to  any  suit  for 
any  debt  or  demand  contracted,  due  or  de- 
mandable  before  the  issuing  of  the  commission. 

ke,  Bank.  L.,  2,  5.     A  demand  in  trover, 

where  the  damages  can  be  liquidated,  may  be 
proved  under  a  commission,  although  a  de- 
mand in  trespass,  where  the  damages  are  un- 
liquidated, cannot  be  proved.  Id..  574.  There 
i-  no  distinction  in  this  respect  between  tort 
and  contract,  where  a  judgment  is  entered 
upon  a  verdict  in  an  action  for  a  tort.  1  II.  HI., 
482*1  *29,  n.  In  Hatten  v.  Speyer,  1  Johns., 
87,  a  discharge  under  the  U.  8.  Bankrupt  Law 
WKND.  17. 


was  held  to  be  a  bar  to  an  action  on  the  case, 
or  any  other  demand  that  could  be  proved  un- 
der the  commission.  The  terms  of  the  Act  of 
1830  are  broader  than  those  of  1811;  by  the  Act 
of  1811,  the  presenting  of  a  petition  for  a  dis- 
charge is  limited  to  an  insolvent  debtor  who  is 
imprisoned  or  prosecuted  for  debt,  or  on  con- 
tract and,  therefore,  it  was  held  in  Strong  v. 
White,  that  an  action  for  a  libel  was  not  within 
the  meaning  of  the  Act.  The  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases,  Sess. 
L.  of  1819,  p.  115,  which  authorizes  any  in- 
solvent debtor  to  apply  for  a  discharge,  was,  in 
Ex parte  Thayer,  4  Cow.,  66,  held  to  extend  to 
a  judgment  in  tort,  and  in  5  Cow.,  276,  to  an 
order  of  filiation.  So  the  Act  for  the  Relief  of 
Debtors  with  Respect  to  the  Imprisonment  of 
their  Persons,  1  R.  L.,  348.  has  been  held  to 
extend  as  well  to  judgments  on  wrongs  as  to 
judgments  on  contracts.  8  Cow.,  366.  By  the 
Act  of  1830,  1  R.  8.,  22,  sec.  30.  the  insolvent 
is  discharged  from  all  debts  owing  to  persons 
resident  within  this  State,  etc.,  and  can  there 
be  a  doubt  but  that  a  judgment  in  tort  is  a  debt 
owing  to  the  plaintiff  in  such  judgment ;  that 
such  plaintiff  might  become  a  petitioning  cred- 
itor and  would  be  entitled  to  a  dividend?  and 
were  an  insolvent,  in  his  account  of  creditors, 
to  omit  to  inventory  such  a.  judgment,  ran 
there  be  a  question  that  his  discharge  would  be 
void,  he  being  expressly  required  to  make  a 
statement  of  the  sum  owing  to  each  creditor, 
the  nature  of  the  debt  owing  by  him,  and  of  all 
judgments  existing  against  him.  2  R.  S.,  17, 
sec.  5. 

By  the  Court,  Bronson,  J.  The  statute  re- 
quires that  the  petition  shall  be  signed  by  the 
insolvent  and  the  creditors  who  unite  in  it.  2 
R.  8.,  16,  sec.  3.  The  plea  alleges  that  the  in- 
solvent, in  conjunction  with  his  creditors,  did 
present  a  petition,  praying,  etc.  It  is  neces- 
sarily implied  in  this  allegation,  that  the  par- 
ties to  the  petition  assented  to  the  matters 
contained  in  it.  The  plea  is  in  this  respect  suf- 
ficient— especially  after  verdict. 

The  second  objection  to  the  plea  is  fatal. 
The  first  clause  of  the  30th  section  of  the  stat- 
ute, which  declares  the  *effect  of  the  [*483 
discharge,  only  extends  to  debts  founded  upon 
contracts;  and*  if  the  last  clause  includes  debts 
growing  out  of  torts,  it  is  restricted  to  such 
debts  as  are  owing  to  persons  "  resident  with- 
in this  State  at  the  time  of  the  first  publica- 
tion of  the  notice  of  the  application  for  the 
discharge,  or  owing  to  persons  not  residing 
within  this  State,  who  united  in  the  petition 
for  his  discharge,  or  who  shall  accept  a  divi- 
dend from  his  estate."  There  is  no  averment 
in  the  plea  that  the  plaintiff  in  the  judgment, 
or  the  assignees  who  bring  this  action,  ever  re- 
sided within  this  State,  or  that  they  united  in 
the  petition  or  accepted  a  dividend.  As  there 
was  no  averment  whatever  on  the  subject,  we 
cannot  presume  that  anything  was  prove  on 
the  trial.  The  defect  is  not  cured  by  the  ver- 
dict. Addingbm  v.  Alien,  11  Wend.,  374. 

It  is  of  course  unnecessary  to  consider  the 
other  objection  made  on  the  argument. 

Moti*>n  granted. 

C1U*1  ln-81  How.  I»r..  13B;  1  IX-K.  O1<8..S»;  2  IA-K. 
Obs.,  886. 

207 


4s; 


SUPREME  COURT.  STATE  OF  NEW  YORK. 


1837 


FOOT  &  BEEBE  t>.  STEVENS. 


Jurisdiction  of  Courts  of  C.  P.— Jurisdiction  of 
Person — Commencement  of  Suits— Statute. 

The  courts  of  C.  P.  of  this  State  are  courts  of  gen- 
eral Jurisdiction,  and  on  a  motion  for  a  new  trial,  it 
will  be  intended  in  support  of  a  judgment  rendered 
bv  a  Court  of  C.  P.,  where  nothing  to  the  contrary 
is  shown,  that  the  court  had  jurisdiction  of  the  per- 
son of  the  defendant,  although  it  be  not  averred  in 
the  record  produced  that  the  defendant  was  in  cus- 
tody, etc.;  that  he  appeared  to  defend,  or  that  the 
suit  was  commenced  by  the  filing:  and  service  of  a 
declaration  according  to  the  Statute  Regulating  the 
Commencement  of  Suits. 
Whether,  in  such  case,  error  lies,  quaere. 
Citations-2  R.  S.,  135.  3d  ed.,  sec.  1 ;  306.  sec.  1 ;  £3, 
sec.  4  ;  3  Cai..  38. 41 ;  5  Cr..  173, 185 : 1  Johns  Cas..  181 ; 
IPet  C  C.,  35-39;  8  Cow.,  311.  314;  1  Hall,  155. 157;  1 
Dav  '168 ;  4  Cow..  293,  296 ;  8  Wend.,  447,  453 ;  9  Johns., 
437:  ISaund.,  74  (19  Car.,  2);  12  Wend.,  9;  11  Wend.. 
647  ;  9  Cow..  26. 

rpHIS  was  an  action  of  debt,  on  a  judgment 
JL  tried  at  the  Genesee  Circuit,  in  Apr.,  1836, 
before  the  Hon.  Addison  Gardiner,  one  of  the 
Circuit  Judges. 

The  plaintiffs  declared  on  a  judgment  in  their 
favor  against  the  defendant,  rendered  in  the 
C.  P.  of  the  County  of  Genesee,  in  this  State, 
in  Oct.,  1835.     The  defendant  pleaded  nul  tiel 
record,  on  which  issue  was  joined.  On  the  trial 
of  the  cause,  the  plaintiffs  offered  in  evidence 
484*]  a  *record  of  a  judgment  in  asntmpsit, 
on  assessment  of  damages  by  default,  regular 
in  all  respects,  except  that  the  judgment  ap- 
peared to  have  been  rendered  at  the  same  term 
in  which  the  suit  was  commenced,  and  it  was 
not  stated  in  the  declaration  that  the  defend- 
ant was  in  custody,  etc.,  nor  was  there  any  en- 
try or  suggestion  in  the  record  that  the  suit  was 
commenced  by  the  filing  and  service  of  a  dec- 
laration, conformable  to  the  statute.     The  de- 
fendant's counsel  objected,  inasmuch  as  it  did 
not  appear  by  the  record  that  the  C.  P.  had 
jurisdiction  of  the  person  of  the  defendant, 
that  the  paper  offered  ought  not  to  be  received 
in  evidence.     The  judge  overruled  the  objec- 
tion, the  evidence  was  received,  and  the  jury 
found  a  verdict  for  the  plaintiffs.  The  defend- 
ant moves  for  a  new  trial.     The  case  was  sub- 
mitted on  written  arguments  by, 
Mr.  A.  Smith,  for  the  defendant. 
Mr.  6.  W.  Lay,  for  the  plaintiffs. 
By  the  Court,  Cowen,  J.     The  jurisdiction 
of  the  courts  of  C.  P.  in  this  State  is  declared 
by  2  R.  S.,  135,  3d  ed..  sec.  1.     The  power  of 
the  court  is  to  hear,  try  and  determine  accord- 
to  law  all  actions  local  to  the  county  where  it 
sits,  and  all  transitory  actions  wherever  the 
cause  may  arise.  In  point  of  subject-matter,  its 
jurisdiction  is  equal  to  that  of  the  C.  P.  in  En- 
gland, and  to  that  of  this  court  in  respect  to 
civil  actions,  with  the  exception  of  actions  lo- 
cal to  another  county.  It  is  also  a  court  of  rec 
ord.     Id.,  206,  sec.  1.     No  doubt  that  it  is  a 
court  of  general  jurisdiction  as  to  subject-mat- 
ter, united  with  the  character  of  a  court  of  rec- 
ord proceeding  according  to  the  general  course 
of  common  law.  3  Cai.,  38,  41;  Kempe  v.  Ken- 
nedy, 5  Cr.,  173,  185.    True,  it  is  relatively  in- 
ferior to  and  under  the  control  of  this  court 
by  mandamus,  certiorari,  etc.     1  Johns.  Cas., 
181.     So  is  this  court  inferior  to  the  Court  of 
Errors;  and  the  Circuit  Courts  of  the  U.  S.  in 
ferior  to  the  Supreme  Court.     All  courts  from 
which  an  appeal  lies  are  so.  Kempe  v.  Kennedy, 
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before  cited.  "But,"  says  Ch.  J.  *Mar-  [*485 
shall,  in  that  case,  "  they  are  not,  therefore, 
inferior  courts  in  the  technical  sense  of  the 
words."  And  the  Supreme  Court  of  the  U.  S. 
held  an  inferior  Court  of  C.  P.  in  N.  J.,  Hun- 
terdon  Co. ,  which  was  like  our  courts  of  C.  P. , 
limited  in  its  process  to  the  county,  to  be  within 
those  limits  "a  court  of  record,  possessing  in 
civil  cases  a  general  jurisdiction  to  any  amount, 
with  the  exception  of  suits  for  real  property." 
The  court  place  it  on  the  same  footing  with  a 
Circuit  Court,  and  add:  "  Their  proceedings 
are  erroneous  if  the  jurisdiction  be  not  shown 
upon  them.  Judgments  in  such  cases  may  cer- 
tainly be  reversed  ;  but  this  court  is  not  pre- 
pared to  say  that  they  are  absolute  nullities, 
which  may  be  totally  disregared."  5  Cr.,  185. 
The  court  refused  to  disregard  the  judgment 
of  the  Hunterdon  C.  P.  on  this,  among  other 
grounds.  1  Pet.  C.  C.,  35-39,  8.  C.,  per  Wash- 
ington, J.  In  Wheeler  v.  Raymond,  8  Cow.,  311, 
314,  Savage,  Ch.  J.,  treats  the  County  Court 
of  Bennington,  Vt.,  as  one  of  general  jurisdic- 
tion, and  applies  what  I  think  we  shall  see  is 
the  settled  rule  of  presumption  in  favor  of  its 
powers.  In  Howard  v.  Barrett,  1  Hall,  155, 
157,  the  C.  P.  of  Suffolk,  Mass.,  was  also  virt- 
ually held  to  be  so;  the  same  rule  of  presump- 
tion applied.  So  of  the  C.  P.  of  the  County  of 
Hampshire.  Smith  v.  Rhodes,  1  Day,  168;  and 
see  Schumway  v.  Stillman,  4  Cow.,  292;  S.  C., 
6  Wend.,  447.  In  short,  we  are  authorized 
from  all  these  cases  to  take  the  ground  most 
clearly,  that  the  objection  now  interposed  is  ad- 
dressed to  the  record  of  one  of  our  own  courts 
of  general  jurisdiction. 

Assuming  this  to  be  so,  I  then  understand 
the  rule  applicable  to  the  case  as  abundantly 
settled,  and  the  one  on  which  we  have  always 
acted,  to  be  laid  down  by  Clinton,  Senator,  as 
the  result  of  all  the  cases  in  Tates  v.  Lansing, 
$  Johns.,  437.  "The  true  distinction,"  says  he, 
"  has  been  very  judiciously  pointed  out  in  the 
course  of  the  discussion,  An  inferior  court 
shall,  when  questioned  show  that  it  acted  with- 
in its  jurisdiction;  whereas,  in  courts  of  gen- 
eral jurisdiction  it  is  presumed  until  the  con- 
trary appear."  I  take  the  remarks  of  the  learned 
Senator  as  perhaps  the  *strongest  pos-  [*48O 
sible  evidence  of  the  rule;  for  the  cause  in 
which  he  spoke  had  been  most  elaborately  ar- 
gued in  the  Court  of  Errors;  and  I  believe  he 
is  allowed  to  have  gone  in  that  case  the  furth- 
est of  any  judge  in  narrowing  the  shield  of 
judicial  irresponsibility.  But  the  same  thing 
has  been  again  and  again  held  in  this  court 
since  that  time,  in  the  cases  already  cited,  and 
many  others.  In  Wheeler  v.  Raymond,  Savage, 
Ch.  J.,  remarked:  "  In  pleading  the  judgments 
of  courts  of  limited  jurisdiction,  it  is  necessary 
to  state  the  facts  upon  which  such  jurisdiction 
is  founded;  but  with  respect  to  courts  of  gen- 
eral jurisdiction,  such  averments  are  not  nec- 
essary; and  if  there  was  a  want  of  jurisdiction, 
that  fact  should  come  from  the  other  side."  8 
Cow.,  314.  In  Shumway  v.  Stillman,  Marcy,  J., 
declares  the  judgment  of  such  a  court,  though 
a  foreign  one,  to  be  conclusive,  unless  it  ap- 
pear by  the  record  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  in  per- 
son or  by  attorney,  or  these  facts  be  shown  by 
proof  aliunde.  6  Wend.,  453.  The  judge  is 
here  speaking  of  the  proof,  as  the  late  Chief 
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.Justice  had  done  of  the  pleadings.  In  the  same 
case,  svhen  previously  debated  on  the  plead- 
ings, Sutherland,  J.,  said:  "  Every  presump- 
tion is  in  favor  of  the  jurisdiction  of  the  court." 
4  Cow.,  296.     All  these  authorities  are  but  an 
iteration  in  another  form,  of  the  rule  so  strong- 
ly and  clearly  expressed  in   Peacock  v.  Bell,  1 
Saund.,  74.  in  19  Car.,  2.  "  The  rule  for  juris- 
diction is,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court,  but 
that  which  specially  appears  to  be  so."    This, 
too,  was  said  of  a  County  Court,  which,  though 
inferior  to  the  K.  B.,  yet  say  the  court,  "  that 
does  not  prove  it  to  be  an  inferior  court  in  the 
sense  that  it  ought  to  certify  everything  pre- 
cisely," and  this.too.was  on  error.  The  record 
•did  not  show  jurisdiction,  but  the  K.  B.  "in- 
tended it"  until  the  contrary  should  be  shown. 
Indeed,  it  may  be  asked  where  is  the  case 
which  ever  held  a  judgment  record  of  a  court 
of  general  jurisdiction  void,  because  it  omitted 
to  assert  some  formal  step  in  the  acquiring  of 
jurisdiction?     The  omission  in  Peacock  v.  Bell 
was  essential.     The  declaration  fails  tO(show  a 
487*]  territorial  *power.     All  the  cases  are 
against  this  objection,  and  would  fill  a  page  of 
-quotations.     Shall  it  be  said  that  the  law  will 
not  presume  until  the  record  first  asserts  the 
fact  in  the  line  of  circumstances  which  gives 
jurisdiction?    I  answer,  such  a  construction  of 
the  rule  again  contradicts  the  leading  case  of 
Peacock  v.  Bell,  and  confounds  all  distinction 
between  courts  of  general  and  limited  jurisdic- 
tion. Even  as  to  the  latter,  its  record  asserting 
the  fact  becomes  prima  facie  evidence.  In  such 
•case  there  is  no  need  of  presumption;  there  is 
direct  proof.  And  does  the  rule  mean  to  say  no 
more  in  respect  to  a  court  of  record?   It  seems 
to  me  a  solecism.     In  regard  to  limited  courts, 
not  proceeding  according  to  the  course  of  the 
•common  law,  it  will  not  presume  and,  there- 
fore, they  must  state  by  their  record.     While 
as  to  the  superior  court,  though  it  omit  a  form- 
al ingredient,  it  shall  be  intended  in  respect  to 
the  solemnity  of  the  main  proceedings.  It  is  un- 
reasonable and  contrary  to  presumption,   to 
suppose  a  judgment  recorded  by  a  court  .in  all 
its  important  forms  without  the  usual  notice.  In 
the  case  at  bar,  we  have  the  placita,  a  good 
and  formal  declaration,  except  the  words  "in 
<u>tody."  etc.,  or  their  equivalent;  an  impart- 
ance,  a  default  and  formal  judgment  for  dam- 
ages and  costs  in  an  action  of  <ix*nm[mt.     The 
pleader  has  let  slip  the  two  words  and  the 
"  etc."  The  omission  was  evidently  the  merest 
clerical  error;  and  this  it  ia  said  subverts  the 
whole  proceeding;  the  judgment  is  a  nullity. 
it's,  judges  and  every  participant  would  be- 
•come,  consequently,  trespassers  by  enforcing 
tin-  judgment;  and  even  an  action  would  not 
lie  upon  it.  And  all  this  is  based  on  the  pre- 
sumption that    attorneys  and  all  concerned 
have  proceeded  headlong  to  a  judgment  with- 
out notice.     This,  too,  is  to  be  presumed  after 
tin-  defendant  has  had  actual  notice  of  the 
ju'Iirmi-nt  by  a  suit  in  this  court,  a  plea  of  mil 
tiel  record,  a  trial  at  the  circuit  and  motion  for 
a  new  trial,  without  any  application  to  the  C. 
P.  to  strike  such  an  irregular  record  out  of  ex- 
i-'i-nce,  which  they  would  of  course  have  done, 
if  there  were  any  foundation  for  the  surmise 
<>n  which  the  present  defense  is  founded.  The 
whole  was  subject  to  the  summary  correction 
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of  the  C.  *P.,  if  there  was  any  wrong  [*488 
done.  If  not,  it  appears  to  me"  at  moist,  a  mere 
formal  defect,  amendable  within  the  statute, 
though  after  judgment,  2  R.  S.,  2d  ed.,  343, 
sec.  4.  The  least  we  can  do,  therefore,  is  to  let 
the  cause  stand  over  for  a  motion,  and  render 
judgment  on  the  verdict  upon  the  amendment 
being  so  made  as  to  show  jurisdiction.  An  in- 
sertion of  the  words  "  in  custody,  elc  ,"  or  "by 
declaration  tiled,  a  copy  served  and  rule  en- 
tered, and  notice"  according  to  the  fact,  it  is 
agreed,  would  put  everything  to  rights.  But  I 
cannot  bring  myself  to  thiuk  a  motion  neces- 
sary; at  most,  the  omission  is  cause  for  a  writ 
of  error.  See  Smith  v.  Fvwle,  12  Wend..  9. 

I  am  aware  that  the  late  Chief  Justice  lias  in- 
timated a  different  opinion  in  Denning  v.  Cor- 
loin,  11  Wend  .  647.  It  was  not,  however,  upon 
the  point  involved,  and  on  much  reflection,  but 
with  all  the  deference  due  to  that  distinguished 
judge,  I  must  be  permitted  to  say  that  he  over- 
looked at  the  moment  the  proper  distinc-tion, 
and  applied  that  remark  to  a  superior  court 
which  is  due  only  to  a  special  jurisdiction  The 
record  then  in  question,  was  in  a  summary  pro- 
ceeding against  unknown  owners;  in  this  court, 
to  be  sure;  but  still  no  less  a  proceeding  con- 
trary to  the  course  of  the  common  law,  and 
under  very  special  and  limited  powers.  Qiioad 
hoc,  this  court  was  a  limited  jurisdiction.  The 
defect  of  the  record  there  was  the  want  of  a 
proper  affidavit  that  the  plain  tiffs  could  not  dis- 
cover the  names,  etc., of  the  supposed  unknown 
owners.  "  It  is,"  says  the  Chief  Justice,  "a 
proceeding  in  rem,  and  nothing  is  to  be  taken 
by  intendment."  He  then  supposes  a  record 
like  this,  to  omit  the  words  "  in  custody,  etc." 
or  equivalent  words;  and  asks  would  it  not  be 
a  nullity?  a  record,  too,  of  thiscourt.  where  it 
must  be  conceded  the  doctrine  of  intendment 
comes  with  its  greatest  force.  Certainly,  by 
carrying  this  suggestion  into  the  form  of  an  ad- 
judication, we  decide  in  so  many  words,  that 
although  a  court  of  the  most  extensive  general 
powers,  our  Acts  are  as  bald  and  naked  of  all 
presumption  in  favor  of  their  due  formality,  as 
those  of  the  most  narrow  and  speci  tl  tribunal 
known  to  the  law.  It  places  them  below  those 
*of  a  justice,  whose  judgment  may  be  [*48i> 
declared  on  without  averring  jurisdiction. 
Smith  v.  Mumford,  9  Cow.,  5»6. 

I  am  of  opinion  that  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 

Cited  in-21  Wend.,  45.  54:  1  Hill.  139;  H.&D..  441; 
8N.  Y.,J»0:18N.  Y.,  208;  88  N.  Y.,  656;  53  X.  Y.,«00; 
90  N.  Y.,  507 :  fl  Lnns..  2!>:  17  Barb..  50i»;  22  Barb.,  324: 
23  Ilurb.,  601 ;  43  Barb.,  314  ;  5  How.  Pr..  4H  ;  2  Abb. 
Pr.,  s«  :  8  Abb.  Pr..  207.  274  :  15  Abb.  Pr.,  41;  2  Park., 
6W  :  8  Bos.,  431 ;  4  Bos..  554  :  3rt  SIIIHT.,  isrt :  1  Duly, 
n.lv.  i •.'•>:  1  Sawy..  31«:  21  Wl».,  52rt:  33  Cai.. 
MW  :  :M  Pal..  427  :  34  III.,  170 :  flO  III..  342 : 10  Mich..  265; 
12  Minn..  £M:  31  Am.  Doc.,  7H3  (12  Conn.,  491);  37  Am. 
Doc..  306. 
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—  Negotiable  paytr—  /Vmnnrf  ami  notice— 
What  cfciut*.  800  Commercial  Hunk  v.  HuphcA, 
ante,  p.  94.  nnte  and  othrr  m>tc*  rltr<l  ;  Van  Wart  v. 
Smith.  1  Wend.,  219,  n<,tr«  cited. 
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The  holder  of  a  note  Is  relieved  from  demanding 
payment  and  (riving  notice  of  non-payment  to  an 
Edoner,  who  within  a  few  days  before  the  maturi- 
ty of  the  note,  writes  to  him  that  the  maker  has 
failed,  acknowledge!  his  liability  and  asks  indul- 
gvnee  until  funds  c-an  be  realized  from  security  giv- 
en by  the  maker  of  the  note. 

The  mere  taking  of  security  by  an  indorser  from 
the  maker  of  the  note  does  not  dispense  with  a  de- 
mand and  notice,  unless  it  appear  that  funds  have 
actually  come  into  the  hands  of  the  iudorser  to  an 
amount  sufficient  to  satisfy  the  note,  or  that  all  the 
property  of  the  maker  has  been  actually  transferred 
to  the  indorser. 

Citation—  7  Wend.,  166. 


was  an  action  of  assvmpsit,  tried  at  the 
J-  Chautauqua  Circuit  in  Sep.,  1835,  before 
the  Hon.  Charles  H.Ruggles.oneof  the  Circuit 
Judges. 

The  suit  was  on  a  promissory  note  made  by 
John  I.  Leonard  and  Russell  Austin,  for  $1,700, 
bearing  date  Feb.  1,  1833.  payable  one  year 
after  date.to  the  order  of  Silas  Austin  by  whom 
it  was  transferred  to  Charles  R.  Harvey;  Har 
vey  transferred  it  to  Charles  Butler,  and  Butler 
to  the  plaintiffs,  by  whom  a  suit  was  commenced 
against  the  makers  and  indorsers  jointly.  Har- 
vey and  Butler  defended;  the  others  suffered  a 
default.  The  signatures  of  Harvey  and  Butler 
were  admitted.  To  show  a  waiver  of  notice  of 
non-payment  by  Butler.the  plaintiffs  produced 
a  letter  from  him.  dated  at  Jamestown,  in  Chau- 
tauqua Co.,  Jan.  23,  1834,  directed  to  the  plaint- 
iffs in  N.  Y.,  informing  them  that  the  makers 
of  the  note  had  failed  ;  that  the  first  indorser, 
who  was  the  owner  of  a  farm  worth  $6,500, 
had  given  a  judgment  to  secure  the  payment 
of  the  note.but  that  the  farm  could  not  be  sold 
until  June  or  July;  that  no  additional  security 
would  be  obtained  by  prosecuting  the  note  ; 
that  he  had  made  no  calculations  to  raise  the 
49O*]  *money  and,  therefore,  was  under  the 
necessity  of  asking  indulgence  until  the  real 
estate  of  the  first  indorser  could  be  sold.  The 
plaintiffs  also,  to  excuse  themselves  for  not 
proving  notice  of  non  payment  to  Harvey, 
showed  that  the  makers  and  first  indorser  of 
the  note  had  confessed  a  judgment  in  favor  of 
Harvey,  to  indemnify  him  against  the  payment 
of  the  note  in  question,  and  that  an  execution 
had  been  issued  upon  such  judgment,  and 
levied  upon  the  farm  of  the  first  indorser.  It, 
however,  appeared  that,  subsequently,  a  bill  in 
chancery  had  been  filed  by  the  first  indorser 
and  one  of  the  makers  against  Harvey,  to  be 
relieved  from  the  judgment;  and  also  that  an- 
other bill  in  chancery  had  been  filed  against 
Harvey  by  a  third  person,  who  claimed  an  in- 
terest in  the  farm  thus  levied  upon.  Upon  this 
evidence  the  judge  ruled  that  enough  was 
shown  to  relieve  the  plaintiffs  from  the  neces- 
sity of  proving  a  demand  of  payment  and  no 
tice  of  non-payment  to  Butler  and  Harvey.and 
under  his  direction  the  jury  found  a  verdict 
for  the  plaintiffs.  The  defendants  move  for  a 
new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 
Mr.  J.  A.  Spencer,  for  the  plaintiffs. 


posed  to  have  been  dispensed  with  on  the 
ground  that  he  had  taken  indemnity  of  the 
makers  by  means  of  a  judgment,  upon  which 
execution  has  been  issued;  but  it  is  extremely 
uncertain  if  anything  will  be  realized  out  of 
the  property.  The  security  is  already  in  litiga- 
tion in  chancery.  The  mere  precaution,  by  an- 
indorser,of  taking  security  from  his  principal, 
has  never  been  adjudged  to  operate  as  a  dis- 
pensation of  a  regular  demand  and  notice  ;  it 
is.  no  doubt,  a  common  occurrence,  yet  such 
effect  has  never  been  imputed  to  it.  There 
must  be  something  more,  such  as  taking  into 
his  possession  the  funds  or  property  of  the 
principal,  sufficient  for  the  purpose  of  meeting 
the  payment  of  the  note  ;  or  he  must  have  an 
assignment  of  all  the  property,  real  and  per- 
sonal, of  the  makers,  for  that  purpose.  The 
*notice  is  dispensed  with  when  funds  [*491 
are  received,  upon  the  ground  that  the  object 
for  which  it  is  required  to  be  given,  namely, 
to  enable  the  indorser  to  obtain  indemnity 
from  his  principal,  has  already  been  attained*. 
Partial40r  doubtful  security  falls  short  of  this, 
and  leaves  the  reason  of  the  rule  requiring  no- 
tice in  full  force.  In  Bk.  v.  Qri»u>old,l  Wend., 
166,  which  arose  upon  pleadings,  there  was  an 
averment  of  the  assignment  of  sufficient  prop- 
erty in  some  counts,  and  in  others  of  the  whole 
of  the  property  of  the  maker  to  secure  the  in- 
dorsers. Such,  also,  was  the  case  of  Bond  v. 
Farnham,  there  referred  to. 

The  letter  of  Butler  to  the  plaintiffs,  I  am  of 
opinion,  should  be  considered  as  a  dispensa- 
tion of  the  notice  to  him.  He  advises  the  plaint- 
iffs the  note  will  not  be  met  at  maturity  by 
the  makers  ;  he  informs  them  of  the  security 
which  has  been  given  by  the  first  indorser,  the 
probable  necessity  of  a  sale  of  his  farm,  and 
of  the  inutility  of  a  suit;  also  that  he,  himself, 
was  not  prepared  to  advance  the  money,  and 
the  letter  winds  up  by  requesting  indulgence. 
In  the  ordinary  course  of  the  mail,  it  must 
have  reached  the  plaintiffs  just  before  the 
note  fell  due,  and  most  obviously  was  calculat- 
ed and  doubtless  had  the  effect  to  put  them  off 
their  guard  in  respect  to  notice  It  must  have 
appeared  to  them, as  it  would  to  all, an  idle  step 
to  give  notice  of  non-payment  by  the  makers, 
to  a  person  who  had  just  communicated  to 
them  the  information  above  referred  to,  and 
who  admitted  his  own  liability  as  indorser,and 
asked  indulgence  till  the  funds  could  be  real- 
ized out  of  the  security.  It  may  fairly  be  said, 
that  the  omission  to  give  notice  is  attributable 
to  the  interference,  and  Butler  should  not  now 
be  permitted  to  take  advantage  of  it.  It  is  said 
that  the  plaintiffs  did  not  assent  to  the  delay 
souerht,  but  this  affords  no  answer  to  the  ground 
taken.  Their  assent  would  not  have  strength- 
ened it;  no  agreement  was  proposed  by  Butler, 
or  answer  to  his  letter  requested.  It  was  a  mere 
application  for  indulgence,  assigning  his  rea- 
sons for  the  same,  and  which  did  not  necessa- 
rily call  for  an  answer. 

New  trial  granted  in  respect  to  Harvey;  costs  to 
abide  the  event. 


By  the  Court,  Nelson,  Ch.  J.     I  am  of  opin-       Cited  in-3  Denio,  26:  H.  &  D.,  125;  13  N.  Y.,  58;  43 
inn    that    Harvev    the  serond  indorser    is  rlis      N.  Y..  99  (3  Am.  Rep.,  672);  25  Hun,  41;  13  Barb.,  165; 

'•    32  Barb.,  284:  53  Barb.,  27;  64  Barb.,  475;  9  Bos.,  464;  4 
charged  for  want  of  notice.     This  was  sup- 1  E.  D.  8.,  460;  98  Mass.,  103. 
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WOOD  v.  LOWRY. 


*WOOD  ET  AL. 

V. 

LOWRY  &  DOUGLASS. 


Bill  of  Sale  and  Mortgage  of  Goods,  Possession 
Remaining  with  Debtor — Goods,  Subject  to  Ex- 
ecution of  Another  Creditor — Statute — Fraud- 
ulent Conceyanct*. 

Where  a  merchant  in  town,  a  creditor  to  a  mer- 
chant in  the  country,  makes  further  advances  of 
goods  to  his  debtor,  to  enable  him  to  carry  on  his 
business  and  pay  his  debts,  and  takes  a  bill  of  sale 
and  mortgage  of  such  goods  by  way  of  security.and 
the  debtor  takes  the  goods  and  proceeds  to  sell  the 
game  in  the  usual  course  of  business,  they  are  liable 
to  execution  in  favor  of  any  other  creditor,  not- 
withstanding such  bill  of  sale  and  mortgage. 

The  Act  of  1833,  requiring  a  mortgage  of  goods  and 
chattels  to  be  filed,  does  not  repeal  the  Statute  Con- 
cerning Fraudulent  Conveyances;  its  only  effect  is, 
in  case  the  mortgage  is  not  filed,  to  add  another  to 
the  grounds  which,  previous  to  that  Act,  might  be 
urged  in  avoidance  of  such  an  instrument. 

Citations— 1  R  8.,  138,  sec.  5;  2  Wend.,  596;  16 
Wend.,  523 ;  17  Wend.,  53 ;  Laws  of  1833,  p.  402. 

THIS  was  an  action  of  replevin,  tried  at  the 
Chautauqua  Circuit  in  Sep.,  1835,  before 
the  Hon.  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

The  plaintiffs  claimed  to  be  the  owners  of 
the  property  in  question  under  the  following 
circumstances:  early  in  May,  1834,  one  Titus 
Kellogg,  who  resided  at  Jamestown,  in  the 
County  of  Cbautauqua,  and  had  there  transact- 
ed business  as  a  merchant,  came  to  Albany, 
where  the  plaintiff  resided,  and  to  whom  he 
was  indebted  for  merchandise  to  a  considerable 
amount,  and  represented  to  them  that  he  want- 
ed an  extension  for  payment  of  the  debt  he 
owed  them,  and  that  the  only  way  in  which  he 
could  be  able  to  pay  them,  would  be  for  them 
to  let  him  have  some  more  goods,  so  as  to  en- 
able him  to  carry  on  his  business.  They  ac- 
cordingly furnished  him  with  goods,  some 
from  their  own  stock,  and  procured  goods  for 
him  from  other  merchants,  on  their  own  cred- 
it, amounting  in  the  whole  to  about  $500,  which 
they  delivered  to  him.  A  bill  of  the  goods  thus 
furnished  was  made  out,  and  underneath  it 
was  written  an  instrument  whereby,  after  ac- 
knowledging that  he  was  indebted  to  the  plaint- 
iff $1.900.  Kellogg  transferred  to  the  plaintiffs 
the  goods  specified  in  the  bill,  and  also  a  bill  of 
goods  amounting  to  $317.87,  recently  shipped 
to  him  from  N.  Y. ;  this  transfer  was  executed 
May  8,  1834.  On  the  same  day  Kellogg  execut 
ed  a  mortgage  of  "  all  his  personal  estate,  con- 
sisting of  N-.iilii-r,  hides,  dry  goods,  groceries, 
•  Mrk'-rv.  boots  and  shoes, '  as  expressed  in  a 
4tK{*]**rlic<lule  annexed  to  the  mortgage.  The 
property  was  specified  in  the  schedule  as  fol- 
lows: "Leather  and  hides  worth  about  $1,100, 
•ubjoct  to  a  lien  of  Horace  Allen  of  $700;  dry 
goods,  $700;  groceries,  $250;  crockery.  $100; 
boots  and  shoes.  $100."  The  condition  set  forth 
in  the  innrtiTiiiir  was.  Unit  if  Kellogg  should 
pay  to  the  pluiniilTs  $1.900  between  June  1  and 
<><-t.  1  then  next,  the  mortgage  should  be  void. 
It  was  further  Htipulated,  that  until  default  in 
Hi.-  p'lymcnt.  Kellogg  was  to  remain  in  poaMt- 


! -it  —Sole  nr  mortgage  with  mntinuanct  ttf  pnt- 
•Mrton  in  rfinlornr  mufioagtir—Fravd.  8w  aturt««- 
v*iit  v.  Dullard.  9  Johns.,  note  ;  Ludlow  v.  Murd.  19 
Johns..  '.'Is,  MM/I-  ;  Look  v.  Comstock,  15  Wend.,  214. 
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sion  of  the  goods.  The  mortgage  was  filed  in  the 
office  of  the  town  clerk  of  Jamestown  May  19, 
1834.  The  goods  thus  obtained  were  shipped 
to  Jamestown,  received  by  Kellogg,  and  he 
proceeded  to  sell  them  in  the  usual  course  of 
business  of  a  country  merchant,  and  in  other 
respects  used  them  as  his  own.  He  had  prom- 
ised to  transmit  to  the  plaintiffs  the  proceeds 
of  sales  made  previous  to  June  1,  and  he  ac- 
cordingly remitted  the  sum  of  $200.  July  19, 
1834,  all  the  property  in  the  store  of  Kellogg 
was  levied  upon  by  virtue  of  an  execution  on 
a  judgment  against  Kellogg,  belonging  to 
Messrs.  Corning  &  Homer  of  Albany,  by  a  dep- 
uty of  Douglass,  one  of  the  defendants,  who 
was  then  sheriff  of  Chautauqua,  by  the  direc- 
tion of  Lowry,  the  other  defendant,  the  agent 
of  Corning  &  Homer,  and  subsequently  sold; 
and  for  which  levy  and  sale  this  action  was 
brought.  The  defendants  produced  exempli- 
fications of  the  judgment  and  execution  under 
which  the  property  was  sold;  the  judgment 
was  obtained  in  1882,  and  the  execution  direct- 
ed the  levy  of  about  $1,200.  The  amount  of 
property  sold  under  the  execution,  claimed  by 
the  plaintiffs,  was  about  $600.  The  debt  of  the 
plaintiffs  was  proved  to  be  bonafide,  amount- 
ing to  $1,900,  including  the  advances  made  by 
them  to  Kellogg  in  May,  1834.  There  was  evi- 
dence that  Horner,  one  of  the  owners  of  the 
judgment  under  which  the  goods  were  sold, had 
promised  not  to  molest  Kellogg;  but  there  was, 
also,  proof  to  the  contrary.  Before  any  evi- 
dence was  given  on  the  part  of  the  defendants, 
a  motion  was  made  for  a  nonsuit,  which  was 
denied  by  the  judge,  who.  after  the  parties  rest- 
ed, charged  the  jury  that,  as  the  law  stood  pre- 
vious to  *the  Revised  Statutes, it  would  [*4J)4 
have  been  his  duty  to  have  declared  the  bill  of 
sale  and  mortgage  fraudulent  in  law,  and  to 
have  instructed  them  to  find  a  verdict  for  the 
defendant;  but  that  now,  by  the  Revised  Stat- 
utes, the  question  of  fraudulent  intent  was  to 
be  decided  by  the  jury  and  not  by  the  court. 
He,  however,  instructed  the  jury,  that  actual 
and  express  intent  to  defraud  was  not  the  only 
ground  upon  which  a  sale  or  transfer  of  prop- 
erty might  be  found  fraudulent;  that  the  rules 
by  which  the  courts  were  formerly  governed, 
in  deciding  questions  of  this  kind,  although 
not  obligatory  upon  juries,  were  entitled  to 
great  weight  ana  respect;  that  in  this  case  it 
was  proper  for  them  to  look  at  the  general  nat- 
ure and  tendency  of  the  transaction  disclosed 
by  the  evidence,  and  if  they  should  be  satisfied 
that  its  effect  would  be  to  hinder,  delay  and  de- 
fraud creditors,  they  were  authorized  to  infer 
and  ought  to  infer,  that  such  was  its  intent.  He 
further  charged  the  jury,  that  if  Homer,  with 
a  knowledge  of  the  advance  of  goods  to  be 
made  by  the  plaintiffs,  promised  not  to  inter- 
fere with  hia  execution,  he  ought  not  to  be  re- 
garded as  a  bonafide  creditor,  and  the  plaint- 
iffs, in  such  case,  would  be  entitled  to  their 
verdict.  The  jury  found  for  the  defendants. 
The  plaintiffs  having  excepted  to  the  charge  of 
the  ludge,  moved  for  a  new  trial. 

Mr.  B.  R.  Wood,  for  the  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Bronson.  J.  The  point  raised 
on  the  argument  by  the  counsel  for  the  plaint- 
iffs, that  the  judgment  under  which  the  prop 
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erty  was  sold  had  been  previously  satisfied,  was 
not  made  on  the  trial,  and  cannot  therefore  be 
considered  on  this  motion. 

The  question  whether  Homer  promised  to 
give  time  to  Kellogg  and  not  to  issue  execution, 
was  submitted  to  the  jury  under  instructions 
from  the  judge,  of  which  the  plaintiffs  do  not 
complain.  It  is  alleged  that  their  verdict  on 
this  point  is  against  the  weight  of  evidence. 

Kellogg  was  not  the  agent  or  servant  of  the 
plaintiffs  to  sell  the  goods  and  account  to  them 
41)5*]  for  the  proceeds,  but*was  avowedly  in 
business  for  himself.  He  had  the  possession 
of  the  property,  with  full  authority,  by  the  ex- 
press assent  of  the  plaintiffs, to  sell  and  dispose 
of  it  at  his  pleasure,  and  to  deal  with  it  in  all 
respects  as  other  merchants  did  with  their  mer- 
chandise. It  is  true  that  Kellogg  said  he  would 
remit  to  the  plaintiffs  the  avails  of  such  prop- 
erty as  he  should  sell  before  the  first  of  June  ; 
but  this  was  mere  matter  of  confidence  be- 
tween the  parties — it  was  no  part  of  the  con- 
tract under  which  the  plaintiffs  make  title.  The 
property  was  not  left  with  Kellogg,  to  be  kept 
until  the  debt  was  paid  or  the  plaintiffs  should 
call  for  it,  but  he  had  it  for  the  purpose  of 
trading  with  it,  and  making  profits  from  the 
sale  of  it.  When  sold,  the  fruits  were  his  own, 
except  that,  like  every  other  debtor,  he  was 
under  an  obligation  to  satif  y  the  demands  of  his 
creditors.  He  treated  the  property  as  his  own. 
It  is  impossible  to  say  that  the  plaintiffs  had 
any  legal  claim  to  it  as  against  the  creditors  of 
Kellogg  or  purchasers  under  him  No  mort- 
gage or  bill  of  sale  was  ever  upheld  under  such 
circumstances.  No  one  will  pretend  for  a  mo- 
ment that  the  plaintiffs  could  maintain  a  claim 
to  those  goods  which  Kellogg  sold  to  his  cus- 
tomers, aiid  yet  an  execution  creditor  has  the 
same  right  as  a  bonafide  purchaser.  The  stat- 
ute places  both  on  the  same  footing.  1  R.  8., 
136,  sec.  5.  The  rule  was  the  same  under  the 
former  statute.  Diwer  v.  McLaughlin,  2 
Wend.,  596.  Instead  of  leaving  the  matter  to 
the  jury,  as  a  question  of  fact  for  their  deter- 
mination, the  judge  would  have  been  well  war- 
ranted in  instructing  them  that  the  transaction 
was  fraudulent  and  void  in  law,  and  that  the 
defendants  were  entitled  to  a  verdict  in  their 
favor. 

If  there  had  been  no  objection  to  this  bill  of 
sale  and  mortgage  but  continued  possession  in 
the  vendor,  that  alone  would  have  rendered 
the  transaction  fraudulent  and  void  as  against 
creditors  and  purchasers.  Doane  v.  Eddy,  16 
Wend.,  523  ;  Randall  v.  Cook,  ante,  53. 

The  Act  of  1833.  L.  of  1833,  p.  402,  cannot 
aid  the  plaintiffs.  The  first  section  provides, 
that  every  mortgage  of  goods  and  chattels, 
which  shall  not  be  followed  by  a  continued 
change  of  possession,  "shall  be  absolutely  void" 
496*]  as  *against  creditors  and  purchasers, 
"unless  the  mortgage  or  a  true  copy  thereof 
shall  be  filed  as  directed  in  the  succeeding  sec- 
tion." This  does  not  repeal  the  Statute  Con- 
cerning Fraudulent  Conveyances.  It  only 
adds  another  to  the  grounds  on  which  a 
mortgage  of  personal  chattels  shall  be  void.  If 
the  plaintiffs  had  omitted  to  file  their  mortgage 
it  would  for  that  cause  have  been  "absolutely 
void."  If  it  was  before  void  on  another  ground, 
filing  it  could  not  make  it  valid. 

New  trial  denied. 
212 


Y..  218  ;  82  N.  Y.,  806  :  37  N.  Y..  595  ;  5  Trans.  App.. 
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Wis.,  124;  22  Kan.,  152;  21  Minn..  191. 

Chattel  nutrtuage  —  Effect  of  statute  requiring  to  he 
flled.  Cited  in-23  Wend..  659.  672;  1  Hill,  447  ;  4  N. 
Y.,  308  ;  6  Duer,  95  ;  11  Bank  Reg.,  567. 


LOOMIS  v.  TERRY. 

Action  on  the  Case  for  Injury  from  Dog — Right 
to  Keep  a  Dog. 

A  man  may  keep  a  dogr  for  the  necessary  defense 
of  bis  bouse,  his  garden  or  his  fields,  and  may  cau- 
tiously use  him  for  that  purpose  in  the  night-time  ; 
but  if  he  permit  a  mishievous  dogr  to  be  at  large  on 
his  premises,  and  a  person  is  bitten  by  him  in  the 
day-time,the  owner  is  liable  in  damages,tbough  the 
person  injured  be  at  the  time  trespassing  on  the 
grounds  of  the  owner.by  hunting  in  his  woods  with- 
out license. 

It  seems  that  a  person  is  not  permitted,  for  the 
protection,  in  his  absence,  of  property  against  a 
mere  trespasser,  to  use  means  endangering  the  life 
or  safety  of  a  human  being,  whatever  he  may  do 
where  the  entry  upon  his  premises  is  to  commit  a 
felony  or  breach  of  the  peace;  and  where  such 
means  are  used.the  nature  and  value  of  the  proper- 
ty sought  to  be  protected  must  be  such  as  to  justify 
the  proceeding  :  full  notice  of  the  mischief  to  be 
encountered  must  be  given ;  and  the  principles  of 
humanity  must  not  be  violated,  or  the  owner  will 
be  subiected  to  damages  for  any  injury  which  en- 
sues. 

Citations— 7  Taunt.,  489, 496-498, 505,  510.  519,  520  ;  1 
Esp.,  203,  204;  3  B.  &  Aid.,  304:  4  Carr.  &  P.,  297 ;  1 
Moody  &  M.,  505;  4  Bing.,  628:  2  Marsh,  277;  1  B. 
Moore,  203, 13  Johns.,  312.  315;  2  Str.,  1264  :  4  Cow., 
351 ;  Add.,  315 ;  2  Esp.,  482 ;  Norm,  Peake,  487  ;  3 
Carr.  &  P.,  138. 

ERROR  from  the  Oneida  C.  P.  Terry  sued 
Loomis  in  a  justice's  court,  and  declared 
against  him  in  an  action  on  the  case,  for  keep- 
ing dogs  accustomed  to  bite  mankind,  and  that 
the  dogs  thus  kept  had  bit  the  son  and  servant 
of  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  that  he  would 
prove  on  the  trial  that  the  plaintiff's  son  was 
at  the  time  trespassing  on  his  grounds.  The 
cause  was  tried  before  a  jury.  It  appeared  that 
the  plaintiff's  son,  aged  16,  and  a  number  of 
other  boys,  were  hunting  in  the  woods  of  the 
defendant  on  a  Sunday,  where  the  plaintiff's 
son  was  attacked  by  a  dog  (a  hound),  who 
sprang  upon  him  and  brought  him  to  the 
ground,  and  when  *down, another  dog,  [*497 
a  slut,  also  came  upon  him, and  he  was  severe- 
ly bitten  by  the  dogs  and  held  down  5  or  6  min- 
utes, until  the  other  boys  came  to  his  rescue. 
The  slut  had  puppies,  and  a  day  or  two  previ- 
ous to  the  injury,  the  plaintiff's  son  had  been 
cautioned  not  to  go  where  they  were,  as  the 
slut  was  cross  and  might  bite  him.  The  pup- 
pies were  in  a  hollow  log  in  the  woods,  about 
25  rods  from  the  place  where  the  boy  was  at- 
tacked. He  did  not  go  near  the  place  where 
they  were.  On  being  informed  of  the  injury 
done  to  the  boy ,  the  plaintiff  observed, he  wished 
his  dogs  had  eaten  him  up.  Previous  to  this 
occurrence  the  hound  attacked  a  man  on  horse- 
back,caught  him  by  the  foot.and  left  the  print 
of  his  teeth  in  the  boot  which  he  had  seized 
upon,  of  which  the  defendant  had  notice.  The 
defendant  proved  that  he  had  sold  the  slut 
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to  a  person  of  the  name  of  Monro,  upwards  of 
a  year  previous  to  the  injury,  but  it  also  ap- 
peared that  she  had  returned  to  the  premises 
of  the  defendant  and  had  been  harbored  by 
him.  The  jury  found  a  verdict  for  the  plaint- 
iff with  $15  damages,  on  which  judgment  was 
rendered,  and  which  judgment  was  affirmed  in 
the  C.  P.  on  certiorari.  The  defendant  sued  out 
a  writ  of  error.  The  cause  was  submitted  on 
written  arguments  by, 

Mr.  W.  C.  Noyes,  for  the  plaintiff  in  error. 

Mr.  P.  Gridley,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  No  doubt  the 
plaintiff's  son  was  a  trespasser  on  the  defend- 
ant's premises.  It  is  said  the  general  practice 
of  entering  on  another's  grounds  to  hunt  for 
wild  animals  would  warrant  the  jury  in  find- 
ing a  license.  No  evidence  was  given  of  that 
practice;  and  the  jury  must , I  think, have  found 
as  matter  of  law,  that  a  trespasser  is  not  with- 
out protecttion  from  a  ferocious  dog  on  the 
premises.  Whether  he  forfeits  all  protection 
from  the  mere  circumstance  of  being  wrong- 
fully there. is  the  question, and  I  think  the  only 
question  of  law  which  the  plaintiff  in  error  can 
rai«e  upon  the  justice's  return. 
4J)8*  f  *The  counsel  for  the  defendant  in  er- 
ror is  doubtless  right  when  he  says  that  a  will- 
ful and  wanton  injury  by  the  owner,  done  to  a 
man  or  even  his  beast  which  is  trespassing, can- 
not be  justified.  Per  Borrough,  J.,  in  Deane 
v.  Clayton,  7  Taunt.,  496-498,  505  ;  Park,  «/., 
Id.,  510.  All  necessary  force  to  resist  the  en- 
try, or  eject  the  trespasser  after  he  shall  have 
intruded  into  the  premises,  is  the  utmost  rem- 
edy which  the  law  allows  by  the  act  of  the  par- 
ty injured.  But  that  is  a  different  question. 
May  a  man  knowingly  keep  on  his  premises  a 
ferocious  dog.  in  such  a  way  that  he  will  wor- 
ry ordinary  trespassers  in  the  day-time,  with- 
out notice  of  the  fact  ?  I  think  we  must  take 
the  case  thus  strongly  against  the  defendant  be- 
low on  the  finding  of  the  jury.  The  distinction 
between  acts  done  by  the  owner  to  repel  a  tres- 
pass, he  being  present,  and  his  taking  meas- 
ure- for  the  general  protection  of  his  rights  dur- 
ing bis  absence,  appears  to  me  to  be  very  well 
considered  by  Dallas,  J.,  in  Dean*  v.  Clayton, 
7  Taunt.,  519,  520.  In  the  former  case  he  can 
fix  himself  the  necessary  measure  of  violence; 
in  the  latter  be  can  only  provide  the  means 
with  a  measure  of  prudence  adapted  to  his 

Bneral  purpose,  and  the  trespasser  must  act  at 
8  peril. 

But  the  case  before  us  is  not  one  of  a  man 
keeping  a  dog  for  the  necessary  defense  of  bis 
garden,  his  house  or  liis  field,  and  cautiously 
using  him  for  that  purpose  in  the  night-time. 
Brock  v.  Copeland.l  E«p.,  203  ;  SarcJt  v. Black- 
burn. 4  Carr.  &  P.,  297.  It  i«  not  the  case  of 
keeping  a  useful  domestic  animal,  a  miacbiev- 
biul  for  instance,  in  a  remote  inclonure. 
Per  Ld.  Kenyon  in  Brock  v.  Copeland,  1  Esp., 
204.  It  is  not  like  setting  spring  guns  with 
I'uMii-  notice  of  the  fact ;  for  even  that  has 
been  held  warrantable  as  being  necessary,  llott 
v  Wake*,  8  B.  &  Aid..  804.  Other  like  in 
stances  are  put  in  that  cane.  And  see  7  Taunt., 
497,  per  Burrough,  J.  Where  a  dog  is  lawful- 
ly ki-pt  for  the  purpose*  of  protection,  a  tre»- 
Miner  <•  unmt  maintain  an  action  for  an  injury, 
if  he  comes  in  the  way  of  the  dog.  March  v. 
WKND.  17. 


Blackburn.  4  Carr  &  P.,  297;  8.  C.,\  Mood.  & 
M.,  505.  And  there  can  be  no  doubt  that,  as 
against  a  trespasser,  a  man  may  make  any  de- 
fensive *erection,or  keep  any  defensive  [*499 
animal  which  may  be  necessary  to  the  protec- 
tion of  his  grounds,  provided  he  take  due  care 
to  confine  himself  to  necessity.  But  it  has  been 
]  held  that  in  these  and  the  like  cases;  the  defend- 
ant shall  not  be  justified, even  as  against  a  tres- 
passer, unless  he  give  notice  that  the  instru- 
ment of  mischief  is  in  the  way.  That  has  been 
held  of  spring  guns,  Bird  v.  Holbrook,  4  Bing. , 
628  ;  and  it  goes  on  the  principle  that  secrecy 
is  not  necessary  to  the  object,  or,  at  least,  not 
so  necessary  that  the  means  may  be  used  to  the 
hazard  of  human  life  or  human  safety.  This 
doctrine  was  much  discussed  in  the  case  of 
Deane  v.  Clayton,!  Taunt. ,489;  S. <?.  ,2  Marsh. , 
277,  and  1  B.  Moore,  203.  The  arguments  of 
counsel  are  to  be  found  only  in  Marshall. 
There, the  defensive  erection  was  spikes  or  dog- 
spears,  fixed  along  hare  paths,  for  the  destruc- 
tion of  dogs  upon  the  defendant's  premises. 
The  plaintiff's  dog  being  decoyed  by  a  hare  and 
killed,  the  judges  of  the  C.  P.  were  equally  di- 
vided on  the  question,  whether  an  action  lay 
by  the  owner  of  the  trespassing  dog.  But  I  un- 
derstand them  all  to  agree,  that  the  case  would 
have  been  different  were  the  life  or  even  the 
safety  of  a  human  being  thus  put  in  hazard. 
Dallas,  J.,  who  was  against  the  action  in  that 
case,  yet  admitted  that  "the  law  distinguishes 
to  many  and  most  essential  purposes  between 
property  and  the  life  of  a  man."  In  respect  to 
such  defenses  thus  applied.  Best,  '  //.  ./. ,  said, 
both  in  llott  v.  Wilkes  and  Bird  v.  Holbrook, 
"humanity  requires  that  the  fullest  notice  p^s- 
sible  should  be  given,  and  the  law  of  England 
will  not  sanction  what  is  inconsistent  with  hu- 
manity." Much  reliance  in  Dean  v.  Clayton, 
was  placed  on  the  want  of  notice  by  Borrough. 
J.  Park,  J.,  said,  that  with  notice.the  plaint- 
iff did  all  that  he  could  to  keep  his  dog  away. 
But  what  shall  we  say  of  a  case  involving 
human  safety,  perhaps  human  life  (for  I  think 
had  not  others  ran  to  the  rescue  of  the  boy, 
the  dogs  would  have  killed  him),  where  a  fierce 
dog  is  kept  without  semblance  of  necessity .  a 
dog  which  the  defendant  insisted,  as  a  main 
point  of  defense,  he  had  sold  to  Monro,  and 
therefore  did  not  want,  but  still  kept  about  him 
on  his  premises?  The  law  of  self-defense  and 
•defense  of  property  are  out  of  the  case;[*5OO 
and  the  dog  comes  to  be  an  idle  nuisance.  He 
is  neither  chained,  nor  is  any  effort  made  to 
restrain  his  attacks  upon  the  neighbors.  So 
far  from  it,  a  regret  is  expressed  that  he  had 
not  eaten  them  up.  Here  isnocriminal  wrong- 
doer entering  for  the  purpose  of  committing 
felony  or  a  breach  of  the  peace;  no  entry  into 
a  dwelling  or  inclosed  yard;  Burrough,  J. ,  7 
Taunt.,  497.  498;  but  the  mildest  of  all  tech- 
nical trespasses,  done  not  secretly,  but  openly 
in  company  with  a  number  of  others.  Any 
person  might  have  killed  such  a  fierce  dog  kept 
loose,  his  vicious  disposition  being  known  to 
the  man  who  kept  him.  Putnamv,  Ftiynt.  13 
Johns.,  812;  llincklfy  v.  Emerton,  4  Tow.,  851. 
He  comes  within  the  rule  that  every  man  may 
abate  a  public  nuisance.  Bmefru  v.  Htzran- 
diAph,  Add.,  215.  In  Smith  v.  Frith.  2  Sir.. 
1264,  Lee,  Ch  J.,  "ruled  that  if  a  dog  has 
once  bit  a  man.  and  the  owner  having  notire 
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thereof  keeps  the  dog.  and  lets  him  go  about 
or  lie  at  his  door,  an  action  will  lie  against  him 
at  the  suit  of  a  person  who  is  bit,  though  it 
happened  by  such  person's  treading  on  the 
dog's  toes;  for  it  was  owing  to  his  not  hanging 
the  dog  on  the  first  notice.  And  the  safety  of 
tin-  King's  subjects  ought  not  afterwards  to  be 
endangered"."  Hanging  is  put  only  by  way  of 
example;  but  in  some  way  such  an  animal  must 
be  properly  secured  from  doing  mischief. 
Jone»  v.  Perry,  2  Esp.,  482;  8.  C.,  Norris. 
Peake,  487.  This  case  of  Jones  v.  Perry,  was 
by  the  father  for  an  injury  to  his  son ;  and  the 
report  in  Peake  says  the  child  first  irritated  the 
dog.  He  was  tied,  but  by  so  long  a  string  that 
he  could  reach  the  curb  stone  on  the  opposite 
side  of  the  street.  And  see  Blackman  v.  Sim- 
mons, 8  Carr.  &  P.,  138. 

In  short,  a  man  must  be  governed  in  these 
things  even  as  against  trespassers,  by  the  nat- 
ure and  object  of  the  article  which  is  kept 
upon  his  premises.  The  business  of  life  must 
go  forward,  and  the  fruits  of  industry  must  be 
protected.  A  man's  gravel-pit  is  fallen  into  by 
trespassing  cattle,  his  corn  eaten,  or  his  sap 
drunk  whereby  the  cattle  are  killed;  his  unruly 
bull  gores  the  intruder,  or  his  trusty  watch 
dog  properly  and  honestly  kept  for  protection, 
5O1*]  worries  the  'unseasonable  trespasser. 
Such  consequences  cannot  be  absolutely  avoid- 
ed. Yet  so  long  as  he  keeps  upon  the  side  of 
humanity,  there  is  little  danger  that  a  jury  of 
his  neighbors  will  not  place  a  correct  construc- 
tion upon  his  acts.  With  them  it  must  lie,  in 
nice  cases,  to  mark  the  boundaries  of  his  con- 
duct. In  the  case  before  us,  we  think  the  de- 
fendant below  transgressed  the  plainest  out- 
lines of  his  duty.  He  put  his  neighbors  in 
danger  without  the  semblance  of  benefit  to 
himself. 

The  judgment  against  him  must  be  affirmed. 

Domestic  animal— Liability  of  owner.  Criticised— 
3  Keyes,  270. 

Cited  in— 21  Wend.,  408 ;  4  Denio.  501 ;  17  Barb.,566; 
23  Barb.,  325  :  7  Daly,  132, 133 :  124  Mass.,  49 ;  38  Wis., 
309 :  41  Cal.,  141 ;  16  Am.  Rep.,  360  (53  N.  H.,  398). 

Trespass— Endangering  life  or  safety  of  trespasser. 
Cited  m-58  N.  Y.,  136  (17  Am.  Rep  ,  227) ;  2  Hilt.,  356; 
17  Wall..  661 ;  16  Am.  Rep..  347,  350  (53  N.  H.,  398) :  18 
Am. Rep.,  20  (37  Iowa,  613) ;  30  Am.Rep.,  415  (48  Iowa, 
652) ;  39  Am.  Rep.,  79  (74  Ind..  29). 


BANK  OF  UTICA  t>.  IVES. 

Indulgence  to  Maker  of  Note — Whether  Indorser 
is  Discharged — New  Trial — Costs. 

Indulgence  to  the  maker  of  a  note  on  receiving 
securities  from  him,  does  not  discharge  the  indors- 
er,  where  there  is  no  valid  agreement  for  giving 
time  of  payment  for  a  definite  period. 

Where  a  verdict  is  set  aside  as  unsupported  by  the 
evidence,  a  new  trial  is  granted  only  on  payment  of 
costs. 

'PHIS  was  an  action  of  assumpsit,  tried  at  the 
1  Oneida  Circuit,  in  Oct.,  1835,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judge*. 

The  suit  was  against  the  defendant  as  the  in- 
dorser  of  a  promissory  note,  made  by  Charles 
Morris*  Co.,  for  $500,  dated  Nov.  24,  1828, 
payable  in  90  days.  The  defense  set  up  was, 

NOTE.— Principal  and  surety—  What  in  general, 
tri«  discharge  surety.  Dobbin  v.  Bradley,  ante  p. 
422,  notes  cited. 
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that  the  defendant  was  discharged  by  indul- 
gence given  to  the  makers  of  the  note.  Charles 
Morris,  one  of  the  makers,  testified  that  July 
20,  1829,  finding  himself  embarrassed  with  his 
debts,  and  having  many  demands  outstanding 
and  considerable  real  estate,  he  confessed  a 
judgment  in  favor  of  Nathan  Davis,  his  part- 
ner, for  the  sum  $14,000,  to  secure  his  credit- 
ors; that  he  was  responsible  at  the  Bank  of 
Utica  on  his  own  account  and  as  indorser  for 
others,  to  the  full  amount  of  the  judgment, 
which  was  assigned  by  Davis  to  the  Bank;  that 
he,  the  witness,  also  assigned  to  the  Bank  obli- 
gations to  the  amount  of  several  thousand  dol- 
lars; that  he  told  the  cashier  he  wanted  indul- 
gence, who  assented  to  the  request,  but  no 
definite  time  was  asked  for  or  agreed  upon. 
After  the  lapse  of  three  *or  four  years  [*5O2 
the  Bank  sold  the  property  of  Morris,  and  the 
note  in  question  remaining  unpaid,  this  suit 
was  commenced.  The  judge  charged  the  jury 
that  the  only  question  for  them  to  deterrain'e 
was,  whether  the  plaintiffs  had  discharged  the 
defendant  by  giving  time  to  the  makers  of  the 
note,  and  instructed  them  that  mere  indul- 
gence by  the  plaintiffs  to  the  makers,  would 
not  have  the  effect  to  discharge  the  indorser; 
that  to  produce  such  an  effect,  the  agreement 
must  have  been  upon  a  valuable  consideration, 
and  of  such  a  character  that  had  the  defend- 
ant paid  the  note,  as  indorser,  and  sued  the 
makers  before  the  expiration  of  the  time  to 
which  the  indulgence  was  to  extend,  it  might 
be  set  up  in  bar  of  a  recovery.  The  counsel 
for  the  plaintiffs  excepted  to  so  much  of  the 
charge  as  applied  the  doctrine  of  giving  time 
to  the  makers  to  a  case  of  this  character,  but 
did  not  object  to  the  question  of  the  existence 
of  the  agreement  being  submitted  to  the  jury. 
The  jury  found  a  verdict  for  the  defendant. 
The  plaintiffs  applied  to  the  circuit  judge  for 
a  new  trial,  who  made  an  order  granting  a  new 
trial,  with  costs  to  abide  the  event.  From 
which  order  the  defendant  appealed  to  this 
court.  The  cause  was  argued  here  by, 

Mr.  W.  C.  Noyes,  for  the  plaintiffs,  who 
insisted  that  the  plaintiffs  were  entitled  to  re 
cover,  unless  the  defendant  showed  an  agree- 
ment to  give  time  to  the  makers,  founded  upon 
good  consideration,  Chit.  Bills,  370,  371,  379, 
n.  b,  and  that  the  assignment  of  securities  to 
the  plaintiffs,  even  if  the  time  of  payment 
thereby  was  extended,  did  not  discharge  the 
indorser.  3  Barn.  &  C.,  208;  4  Carr.  &  P.,  151. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Nelson,  (Jh.  J.  The  defense 
to  the  action  in  this  case  is,  that  the  plaintiffs 
gave  time  to  the  principal  debtor,  Morris;  the 
jury  have  found  in  favor  of  it,  upon  the  facts, 
under  correct  instructions  from  the  court.  The 
only  question,  therefore,  presented  is,  whether 
the  evidence  warranted  *the  verdict.  [*5O3 
Mere  indulgence  at  the  will  of  the  creditor.ex- 
tended  to  the  debtor,  in  no  way  impairs  the 
obligation  of  the  surety;  if  it  did,  it  would  be 
a  most  inconvenient  and  oppressive  rule,  as 
then,  suits  must  immediately  follow  the  ma- 
turity of  the  paper.  It  is  well  settled,  there 
must  be  a  valid  common  law  agreement  to  give 
time,  founded,  of  course,  upon  a  good  consid- 
eration, to  have  this  effect.  Was  such  an  agree- 
ment proved  here? 
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Morris,  the  maker,  called  by  the  defendant, 
is  the  only  witness;  and  if  there  was  an  agree- 
ment, he  was  a  party  to  it,  and  in  a  situation 
to  place  the  fact  beyond  controversy.  His  in- 
terest was  balanced,  and  for  aught  that  ap- 
pears, he  is  a  man  of  respectable  character. 
The  witness  was  called  by  the  defendant  be- 
r:iu<e  he  held  the  affirmative  and  must  estab- 
lish the  agreement  giving  time,  with  reasonable 
certainty  in  the  first  instance.  I  have  looked 
through  the  case,  and  do  not  find  that  this  wit- 
ii'^s  undertakes  to  prove  any  such  contract; 
not  even  that  it  was  his  purpose  to  procure 
one.  in  the  several  interviews  with  the  cashier 
of  the  Bank;  and  if  he  is  not  able  to  assert  the 
fact,  so  far  as  he  himself  was  concerned,  it  can- 
not be  expected  that  he  could  prove  one  on  the 
part  of  the  Bank.  The  utmost  that  he  testifies 
to  is  that  he  solicited  indulgence  to  arrange 
his  alfairs,  and  try  to  relieve  his  indorsers;  and 
that  he  was  given  to  understand  this  would  be 
extended  to  him.  No  time,  terms  or  condi- 
tions upon  which  it  would  be  granted,  were 
mentioned,  asked  for,  or  agreed  upon.  It  is 
not  pretended  by  the  witness  that  the  indul- 
gence was  assented  to  in  consideration  of  the 
giving  of  thejudgment.ortheturningoutof  the 
notes  and  obligations.  These  are  the  consider- 
ations urged,  and  the  only  ones  that  can  be  re- 
lied on.  If  it  was  thus  understood  and  intended 
by  the  parties,  the  witness  could  not  well  have 
forgotten  the  facts;  at  all  events,  they  are  not 
to  he  presumed  when  one  of  the  parties  is  not 
willing  to  assert  them  under  oath;  it  would  be 
presuming  against  the  recollection  of  a  party 
to  the  transaction,  the  most  deeply  interested 
in  it  at  the  time  and,  therefore,  the  most  likely 
to  remember  it.  To  infer  a  contract  under  such 
circumstances  would  be  not  only  substituting 
5Ot*J  conjecture  for,  but  against  *evidence; 
as  the  inability  of  a  witness  to  testify  to  the 
existence  of  a  contract  to  which  he  is  alleged 
to  have  been  a  party,  is  something  more  than 
mere  negative  testimony.  As  the  charge,  how- 
ever, was  correct,  assuming  the  point  to  be  put 
to  the  jury,  and  there  is  no  exception  to  the 
instructions  in  this  respect,  the  new  trial  should 
have  been  granted  by  the  circuit  judg^e  on  pay- 
ment of  costs.  '  There  was  an  exception  to  the 
application  of  the  doctrine  giving  time,  to  the 
for  reasons  given  by  the  counsel;  but 
none  respecting  the  submission  of  the  question 
of  fact  to  the  jury. 

New  trial  granted  on  paynent  of  caul*. 

Negotiable  paper—Indulgence  to  drawer  or  maker. 
Cited  in  -86  N.  Y.,  238;  4  Hun.  357:  80  Barb.,  614 ;  46 
Barb..  197 :  1  Hilt.,  74  ;  5  How.  U.  8.,  a07 ;  ii  Wall., 
588:  58W18..540. 

New  trUil-Cott*.  Cited  In— 4  Hill.,  106;  10  Hurl).. 
883 :  28  How.  PP.,  153  ;  2  Abb.  N.  8.,  476 ;  1  Duer,  808  ; 
4  U.  it ...  610. 


BUCKLEY  c.  FURNISS  &  STICKNEY. 

Stoppage  in  Transitu— Rujht  Continue*  until 
wood*  Arrive  at  Final  Deitination — Delivery 
of  Part. 

Where  a  party,  redding  at  a  distance  from  hta 
oomwpomlcnt,  ordered  a  quantity  of  merchandise, 
directing  it  to  bo  forwarded  to  an  Intermediate 


i  R.— .Sala*-Stoppo0e  In  tranaltu-Hoialona  right 
'itlnuet.    SeeCovell  v.  Hitchcock,  28  wend.. 

>.  16. 


place,  and  the  goods  were  accordingly  forwarded ; 
and  after  their  arrival  at  the  intermediate  place 
were  delivered  to  a  common  carrier,  employed  by 
the  purchaser,  but  before  reaching  his  residence  the 
possession  of  the  {roods  was  resumed  by  the  vendor 
on  the  ground  of  the  insolvency  of  the  purchaser ; 
it  was  held,  that  the  goods  not  having;  arrived  at  the 
place  of  their  final  destination,  the  trannitwt  was  not 
ended,  and  the  vendor  had  a  right  to  stop  and  detain 
them  until  their  price  was  paid  ;  and  that  he  might 
do  so,  notwithstanding  that  a  portion  of  the  goods 
ordered  had  been  actually  received  by  the  pur- 
chaser at  his  residence,  previous  to  the  exercise  of 
the  right  of  stoppage  as  to  the  residue. 

Citations— 15  Wend.,  137  ;  2  H.  Bl.,  504 ;  4  Bos.  &  P., 
69 :  6  East,  614. 

IN  this  case  a  new  trial  was  granted  in  Janu- 
ary Term.  1836,  see  15  Wend..  137,  and  a 
trial  had  accordingly.  The  only  difference  in 
the  facts  on  the  new  trial,  from  what  they  ap- 
peared on  the  former  trial  was  that  the  defend- 
ants offered  to  prove:  1.  That  one  load  of  iron 
transported  to  Plattsburgh,  had  been  taken 
from  the  warehouse  there  by  a  wagoner  em- 
ployed by  Titus,  and  actually  delivered  to  him 
at  Titusville,  a  few  days  before  the  plaintiff 
replevied  the  41  bars  at  Malone;  and  2.  That 
previous  to  the  replevin,  Titus  assigned  his 
property,  including  the  iron  in  question,  to 
Furniss  and  certain  other  creditors,  and  deliv- 
ered a  part  of  the  property  under  assignment; 
which  evidence  *thus  offered  was  re-  [*oO5 
jected  on  the  second  trial;  to  which  decision 
the  defendants  excepted  and  now  moved  for  a 
second  new  trial. 

Mr.  P.  Gansevoort,  for  the  defendants. 

Mr.  S.  Stevens,  for  the  plaintiff. 

By  the  Court,  Bronson.  J.  That  the  attach- 
ment did  not  defeat  the  vendor's  right  to  stop 
the  goods,  was  decided  when  the  parties  were 
before  the  court  on  a  former  occasion.  15 
Wend.,  137.  The  assignment  which  the  de- 
fendants now  offered  to  prove,  stands  on  th  e 
same  footing. 

The  only  new  question  arising  on  this  bill  of 
exceptions,  is  that  growing  out  of  the  fact 
that  one  wagon  load  of  the  iron  had  arrived  at 
Titusville  and  been  delivered  to  the  vendee 
before  the  plaintiff  intercepted  the  residue.  I 
see  no  reason  why  this  should  be  deemed  a  de- 
livery of  all  the  iron,  so  as  to  destroy  the  right 
of  stopping  another  parcel  which  was  still  on 
the  way  between  the  vendor  and  the  vendee. 
Although  the  property  was  all  ordered  at  one 
time  and  forwarded  by  one  conveyance,  it  was 
separated  on  the  journey;  and  from  that  time 
the  vendor  was,  I  think,  at  liberty  to  arrest 
any  parcel  of  the  property  before  the  (rarmitiu 
as  to  such  parcel  was  at  an  end.  Tiie  cases  on 
which  the  defendants  rely  are  distinguishable 
from  the  one  at  bar.  In  Hlubey  v.  Heyuxird,  2 
II.  BL,  504,  the  whole  of  the  property  arrived 
at  the  port  of  delivery;  the  consignees  made  an 
entry  of  the  cargo  at  the  custom-house,  and 
actually  removed  a  part  of  it  from  the  ship  be- 
fore the  consignor  attempted  to  stop  the  gfuxla. 
He  wax  then  too  late.  In  Hammond  v.  Ander- 
ton,  \  Bos.  &  P.,  (19,  the  vendor  and  vendee 
both  lived  in  the  same  town,  and  the  goods  lay 
at  the  wharf  of  H  third  person.  The  vendee, 
having  received  an  order  for  the  delivery  of 
the  property,  went  to  the  wharf,  weighed  the 
whole  and  took  away  a  part,  and  it  was  held 
that  the  vendor  had  then  no  right  to  stop  the 
residue.  In  each  of  these  cases  there  was 
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what  Ld.  Ellenborough,  Ch.  J..  in  Hanson  v. 
Mry'r.  «  East,  (514.  called  "an  unequivocal  act 
5O<J»]  *of  possession  and  ownership  as  to  the 
whole  quantity  sold  on  the  part  of  the  buyer " 
before  i IH-  vendor  attempted  to  exercise  the 
right  of  .slopping  the  goods.  In  the  case  at 
bar  there  hud  been  no  such  act  on  the  part  of 
the  vendee  as  to  the  41  bars  of  iron  in  question. 
The  case  of  Hanson  v.  Meyer  is  an  authority 
for  saying  that  a  part  of  a  quantity  of  goods 
purchased  at  one  time  and  in  one  parcel,  may 
be  stopped  by  the  vendor,  notwithstanding  the 
fact  that  another  portion  of  the  goods  have 
been  actually  delivered  to  the  vendee.  The 
plaintiff  is  entitled  to  judgment  on  the  verdict. 
New  trial  denied. 

Cited  in-20  Wend.,  170:  17  N.  Y.,  264;  22  N.  Y., 
870 :  6  Duer,  626 ;  6  Bos.,  108. 


SCHENCK  p.  LINCOLN. 

Practice— Appeal  After  Settlement— Remedy. 

Where,  after  a  judgment  In  a  jusice's  court  and 
previous  to  an  appeal,  the  suit  between  the  parties 
is  settled,  and  the  defendant  notwithstanding  pros- 
ecutes an  appeal,  the  plaintiff  cannot  allege  the  ac- 
cord and  satisfaction  by  way  of  plea  puis  darrein 
continuance  ;  his  proper  course  is  to  apply  to  the  C. 
P.  by  motion  to  dismiss  the  appeal. 

Citations— 1  Wend.,  80:  Act,  18J4,  p.  296,  sec.  38 ;  2 
R.  S.,  381,  sees.  2ft.',  262,  sec.  214 ;  17  Johns.,  131. 

ERROR  from  Montgomery  C.  P.  Schenck 
sued  Lincoln  in  a  justice's  court  and  ob 
tained  judgment  for  $50  besides  costs.  Lin- 
coln appealed  to  the  Montgomery  C.  P.  At 
the  next  term  of  the  C.  P.,  after  the  filing  of 
the  justice's  return,  Schenck,  the  plaintiff  be- 
low, filed  and  served  a  pleading  what  in  the 
record  is  called  R.p\eapui*darrein  continuance, 
stating  in  substance  that  since  the  rendition  of 
the  judgment  before  the  justice,  and  before  the 
bringing  of  the  appeal,  to  wit:  on,  etc.,  at,  etc., 
the  parties  fully  and  finally  settled  the  suit  de- 
pending between  them,  and  the  subject-matter 
thereof  for  a  good  and  valuable  consideration 
passing  between  them,  concluding  the  same  by 
putting  himself  upon  the  country.  Lincoln 
objected  to  the  allowance  of  such  plea,  and  in- 
sisted that  no  other  issue  than  that  joined  be- 
fore the  justice  could  be  tried  in  the  C.  P.  The 
objection  was  overruled,  and  the  parties  pro- 
ceeded to  the  trial  of  the  cause,  and  evidence 
was  given  by  both  parties  in  respect  totheset- 
5O7*]  tlement  alleged  in  *the  pleading  thus 
interposed  by  Scbenck.  The  jury,  not  being 
able  to  agree  on  a  verdict,  were  discharged  by 
the  court.  At  a  subsequent  term  the  cause 
again  was  brought  to  trial,  when  the  plaintiff, 
to  support  the  allegation  of  a  settlement,  of- 
fered in  evidence  certain  affidavits,  which  it 
was  conceded  by  the  defendant  should  have 
the  same  effect  as  the  oral  evidence  of  the  de- 
ponents to  the  affidavits,  if  the  evidence  was 
adjudged  by  the  court  to  be  admissible.  Where- 
upon the  defendant  renewed  his  objection  that 
no  other  issue  than  that  joined  before  the  jus- 
tice could  be  tried  in  theC.  P.,  and  that,  there 
fore,  the  evidence  offered  was  inadmissible. 
The  court  now  sustained  the  objection,  and 
the  plaintiff  producing  no  other  proof,  was 
nonsuited.  The  plaintiff  having  excepted  to 
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the  decision  of  the  court,  sued  out  a  writ  of 
error. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  W.  Packard,  for  defendant  in  error. 

By  the  Court,  Co  wen.  J.  A  plea  in  nature 
of  a  plea  puts  darrein  continuance  is  receivable 
by  the  C.  P.,  from  the  defendant  below,  of 
matter  in  bis  defense  arising  at  any  time  sub- 
sequent to  the  rendition  of  the  judgment  be- 
low. People  v.  Ontario  C.  P.,  1  Wend.,  80. 
This,  it  is  true,  was  under  the  Act  of  1824,  p. 
296,  sec.  38;  but  that  statute,  like  the  present, 
2  R.  S.,  262,  sec.  214,  forbade  any  new  plead- 
ing in  the  C.  P.  It  is  evident  the  statute  in- 
tended new  pleading  in  respect  to  the  matter 
before  the  justice;  otherwise,  very  great  injury 
might  ensue.  The  proceeding  by  appeal  is  in 
nature  of  a  new  trial,  at  which  the  defendant 
may  always  plead  matter  arising  since  the  last 
continuance.  An  appeal  is  "in  fact  granting 
a  new  trial,  upon  the  same  issue,  in  a  higher 
court."  Platt,  J. ,  in  Rawson  v.  Adams,  17 
Johns.,  131.  But  I  have  yet  to  learn,  that  on  a 
new  trial,  or  any  other,  the  plaintiff  may  in- 
terpose a  plea  in  bar  of  the  defense,  for  sudh 
would  be  the  effect  of  allowing  what  the  ap- 
pellee, in  this  instance,  chose  to  call  his  plea. 
He  is  a  mere  plaintiff  upon  *a  new  trial,  [*5<)8 
who  says  the  cause  was,  since  the  former  trial, 
settled  by  the  parties.  That  being  so,  I  sup- 
pose all  right  to  appeal  was  forfeited,  and  any 
attempt  to  move  in  the  matter,  I  take  it,  should, 
be  corrected  on  summary  application  to  the  C. 
P.,  say  on  motion  to  dismiss  the  appeal  accord- 
ing to  2  R.  S.,  261,  sec.  202,  et  seq.  Be  that  as 
it  may,  the  appellee  has  here  clearly  mistaken, 
his  remedy. 

Judgment  affirmed. 


BANK  OF  MICHIGAN  v.  ELY. 

Acceptance  of  Bill  of  Exchange  must  be  in  Writ- 
ing under  Revised  Statutes —  When  Written  on 
Another  Paper,  Acceptor  not  Bound  unless 
Acceptance  is  Disclosed  to  Holder. 

Tinder  the  provisions  of  the  Revised  Statutes,  an 
acceptance  of  a  bill  of  exchange  is  not  obligatory 
unless  it  be  in  writing,  signed  by  the  acceptor  or 
his  agent ;  and  if  it  be  written  on  a  paper  other  than 
the  bill,  it  does  not  bind  the  acceptor,  unless  the 
fact  of  acceptance  be  disclosed  to  the  person  taking 
the  bill,  and  he  receive  it  for  a  valuable  considera- 
tion, the  statute  is  complied  with  if  the  fact  of  ac- 
ceptance come  to  the  knowledge  of  the  person  tak- 
ing the  bill,  whether  such  knowledge  be  derived 
from  actual  inspection  of  the  acceptance  or  from 
written  or  oral  information. 

Citations-1  R.  S..  768,  sees.  6,  7.  8 :  1  Holt,  181 :  2 
Kent.  Com.,  85:  12  Wend.,  598;  Cowp.,  571;  Doug.,. 
299 :  4  East,  57,  67. 

THIS  was  an  action  of  assumpsit  against  the 
defendant,  as  the  acceptor  of  five  bills  of 
exchange,  of  $1,000  each,  dated  on  five  several 
and  distinct  days  in  Mar..  1832,  payable  sever- 
ally five  months  after  date.  The  bills  were 
drawn  by  two  individuals  of  the  names  of 
Beach  and  Hudson,  who  transacted  business 
for  the  defendant  as  his  agents  in  Ohio,  in  the 
purchase  of  wheat,  which  was  transmitted  to 
Rochester,  in  this  State,  where  the  defendant 
carried  on  business.  The  Bk.  of  Michigan 
supplied  the  defendant,  from  time  to  time,  with 
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funds  in  the  prosecution  of  this  business,  to 
large  amounts,  which  passed  immediately  into 
the  hands  of  his  agents,  and  were  applied  by 
them  in  the  purchase  of  wheat.  The  cause  was 
heard  before  referees.  The  making  of  the  bills 
and  the  protest  of  the  same  for  non  acceptance 
and  non-payment  were  shown.  The  plaintiffs 
also  produced  a  letter  from  the  defendant  to 
his  agents,  dated  Jan.  18,  1832,  in  which,  after 
authorizing  them  to  purchase,  for  his  account, 
20.000  bushels  of  wheat,  provided  the  cost  at 
5O9*]  *Rochester  would  not  exceed  8?i  cents 
per  bushel,  and  directing,  if  the  prices  were 
likely  to  range  higher,  to  make  the  quantity 
proportionably  less,  be  proceeds  as  follows: 
"If  you  want  more  funds,  you  can  make  drafts 
on  me  payable  at  the  office  of  A.  8.  Marvin  & 
Co.,  N.  York,  due  in  August  next;  make  them 
in  sums  of  $1,000  each,  and  spread  the  time 
of  their  payment  through  the  month — to  the 
amount  of  ten  thousand  dollars.  I  have  au- 
thorized Mr.  D.  D.  Hatch  to  accept  these  drafts 
for  me,  when  they  are  presented/ at  Rochester." 
Feb.  22,  1832,  Hudson  wrote  the  cashier  of  the 
Bank,  communicating  the  instructions  con- 
tained in  the  defendant's  letter  of  Jan.  18.  and 
subsequently  transmitted  the  five  bills  of  ex- 
change in  question  in  this  suit,  which  were  re- 
ceived by  the  cashier  Mar.  14,  1832,  and  on  the 
next  day  passed  to  the  credit  of  Hudson,  in 
whose  name  the  accounts  in  reference  to  the 
transactions  with  the  defendant  were  kept.  No 
money  was  advanced  by  the  Bank  on  receiving 
the  bills  of  exchange,  but  the  Bank  at  the  time 
was  largely  in  advance  for  moneys  previously 
furnished  to  Hudson,  as  the  agent  of  the  de- 
fendant. There  was  no  evidence  that  the  de- 
fendant's letter  of  Jan.  18  was  shown  to  the 
cashier  or  any  officer  of  the  Bank.  The  refer- 
ees reported  in  favor  of  the  defendant.  The 
plaintiffs  moved  to  set  aside  the  report,  and 
asked  for  a  rehearing.  In  opposition  to  which 
motion,  the  counsel  for  the  defendant,  among 
other  grounds  urged  by  him,  insisted:  1.  That 
the  bills  in  question  were  not  received  by  the 
plaintiffs  upon  the  faith  of  an  unconditional 
promise,  in  writing,  of  the  defendant  to  accept 
them,  the  letter  of  Jan.  18  not  being  shown  to 
the  officers  of  the  Bank;  and  2.  That  they  were 
not  received  for  valuable  consideration,  as  re- 
quired by  the  statute.  In  reference  to  which 
the  following  opinion  was  delivered.  The  case 
was  argued  by, 

Messrs.  O.  Hastings  and  F.  M.  Haight, 
for  the  plaintiffs. 

Mr.  J.  C.  Spencer,  for  the  defendant. 

5 1 0»  ]     * liy  the  Con rt,  Nelson,  Ch.  J.     It  is 

objected  that  the  acceptance  of  the  defendant, 
under  the  circumstances  of  the  cane,  is  not 
within  the  provisions  of  the  Revised  Statutes, 
however  obligatory  it  may  be  upon  the  prin- 
ciples i>f  the  commercial  law.  The  provisions 
•  if  tl.r  Stutute  1  R.  8..  768,  are  as  follows:  Sec. 
6.  No  person  within  this  State  shall  becharged, 
as  an  acceptor  on  a  bill  of  exchange.  unlr-s 
bis  acceptance  shall  be  in  writing,  signed  bv 
himself  or  his  lawful  agent.  Sec.  7.  If  such 
acceptance  be  written  on  a  paper  other  than 
the  bill,  it  shall  not  bind  the  acceptor  except 
in  favor  of  a  person  to  whom  such  acceptance 
shall  have  been  shown,  and  who.  on  the  faith 
thereof,  shall  have  received  the  bill  for  a  valu- 
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able  consideration.  Sec.  8.  An  unconditional 
promise,  in  writing,  to  accept  a  bill  before  it 
is  drawn,  shall  be  deemed  an  actual  acceptance 
in  favor  of  every  person  who,  upon  the  faith 
thereof,  shall  have  received  the  bill  for  a  valu- 
able consideration.  A  brief  recurrence  to  the 
law  as  it  stood  in  this  State  before  the  adoption 
of  these  provisions,  will  aid  in  comprehending 
their  object  and  effect.  It  was  settled:  1.  That 
a  parol  promise  to  accept  a  bill  already  drawn, 
was  valid  and  binding,  and  amounted  to  an 
actual  acceptance;  and  2.  That  a  parol  promise 
to  accept  a  future  bill,  or  one  not  in  existence, 
was  not  binding,  unless  the  bill  was  taken  by 
the  holder  upon  the  faith  and  credit  of  such, 
promise.  If  it  was  so  taken,  then  it  was  bind- 
ing and  amounted  to  an  actual  acceptance  ac- 
cording to  some  of  the  cases.  1  Holt,  181;  2 
Kent,  Com.,  85;  12  Wend. ,598.  Thereareother 
authorities  which  require  the  promise  to  be  in 
writing.  Now  by  the  Revised  Statutes,  no  per- 
son, within  this  State,  can  be  charged  as  an  ac- 
ceptor of  a  bill,  unless  the  acceptance  be  in 
writing,  signed  by  himself  or  his  agent;  and  if 
such  acceptance  be  in  writing,  but  not  on  the 
bill,  still  the  party  is  not  charged,  unless  the 
fact  be  disclosed  to  the  person  taking  it,  and 
he,  on  the  faith  of  such  acceptance,  pay  a  valu- 
able consideration  for  the  same.  The  accept- 
ance here  referred  to  relates  to  a  bill  already 
drawn. 

By  section  8,  an  unqualified  promise  in  writ- 
ing to  accept  a  bill  to  be  thereafter  drawn,  is 
deemed  an  actual  acceptance  in  favor  of  any 
one  who  upon  the  faith  of  such  promise  takes 
*it  for  a  valuable  consideration.  There  [*5  1  1 
is  some  difference  in  the  phraseology  of  sections 
7  and  8,  in  respect  to  the  circumstances  under 
which  the  credit  is  to  be  given  to  the  promise 
to  accept.  The  language  of  the  former,  is  "in 
favor  of  a  person  to  whom  such  acceptance 
shall  have  been  shown,  and  who  on  the  faith 
thereof,"  etc.,  whereas, the  8th  section  contains 
only  the  latter  branch  of  the  sentence;  the  oth- 
er was  in  the  section  as  reported  by  the  revis- 
ers, but  was  subsequently  stricken  out.  No 
reason  can  be  perceived  for  a  distinction  in  this 
respect  between  the  two  cases,  ami  we  do  not 
believe  that  any  was  intended  by  the  Legisla- 
ture; and  that  the  difference  in  the  phraseology 
is  altogether  accidental.  It  can  be  of  no  pos- 
sible consequence  to  the  acceptors  in  what 
mode  the  holder  comes  to  the  knowledge  of 
the  acceptance,  whether  by  inspection  or  by 
oral  communication;  it  is  a  matter  that  can 
only  concern  the  latter.  If  he  act  upon  the 
representation  of  a  third  person,  he  incurs  the 
risk  of  being  imposed  upon,  as  he  must,  as  to 
the  genuineness  of  the  writing  upon  an  inspec- 
tion. The  language,  "shall  have  been  shown," 
means  nothing  more  than  to  express  the  idea, 
that  the  holder  must  know  of  the  acceptance; 
this  is.  indeed,  the  only  effect  of  it.  All  this 
is  undoubtedly  implied  in  the  next  sentence, 
and  the  clause,  therefore,  might  as  well  have 
been  omitted  altogether,  as  it  is  in  the  next 
section.  In  Pierwn  v.  Dunbp.  Cowp.,  571.  the 
first  case  in  which  this  doctrine  is  staled.  Ld. 
Mansfield  remarked:  "It  has  been  truly  said, 
•••general  rule,  that  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  saying  he 
will  duly  honor  it.  is  no  acceptance,  unless  ac- 
companied with  circumstances  which  may  in- 
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<luce  a  third  person  to  take  the  bill  by  indorse- 
ment; but  if  there  are  any  such  circumstances, 
it  may  amount  to  an  acceptance,"  etc.  In  Ma- 
*w  v".  Hunt,  Doug.,  299,  Ld.  Mansfield  used 
language  from  which,  probably,  the  phraseol- 
ogy of  the  statute  was  taken,  but  it  is  manifest 
he  intended  to  do  no  more  than  repeat  the  prin- 
ciple he  had  before  stated  in  Pierson  v.  Dunlop. 
In  Clarke  v.  Cock,  4  East,  57,  this  very  objec- 
tion was  taken  by  Gibbs,  p.  67,  namely:  that 
the  letter,  itself,  ought  to  have  been  shown, 
6  1 2*]and  not  merely  the  purport  *of  it  given; 
but  it  was  disregarded  by  all  the  judges.  The 
communication  of  the  fact  of  the  promise, was 
•deemed  the  material  circumstance. 

Now  it  must  be  conceded  in  this  case,  that 
the  promise  to  accept  is  in  writing  and,  in  my 
judgment,  it  is  an  unqualified  promise.  "If 
you  want  more  funds,  you  can  make  drafts  on 
me.  etc.,  to  the  amount  of  $10,000."  Who  was 
to  determine  whether  more  funds  were  wanted? 
Undoubtedly,  Beach  &  Hudson.  The  question 
was  referred  to  their  sole  discretion;  and  when 
decided  and  the  drafts  drawn,  the  obligation  to 
accept  became  imperative.  As  the  discretion 
to  draw  was  thus  left  solely  with  them,  the 
terms  of  the  letter  are  equivalent  to  an  abso- 
lute promise  to  accept  whenever  they  drew 
upon  him  in  the  manner  specified.  It  is  not 
for  him  to  set  up  an  abuse  of  this  discretion  to 
avoid  the  obligation, unless  it  be  brought  home 
to  the  plaintiffs,  of  which  there  is  no  pretense. 

Did  the  plaintiffs  receive  the  bills  upon  the 
faith  of  the  defendant's  promise  to  accept  them, 
and  for  a  valuable  consideration?  It  must  be 
•conceded,  that  most  if  not  all  of  the  money 
now  relied  on  as  the  consideration  for  these 
bills  was  actually  received  by  the  agents  and, 
therefore,  paid  to  them  by  the  Bank,  before 
the  written  authority  to  draw,  and  promise  to 
•accept  was  given:  and  hence,  it  cannot  be  said, 
strictly  speaking,  that  it  was  advanced  upon 
the  faith  of  this  promise.  So  much  must  be 
admitted.  But  as  we  have  already  shown,  the 
agents  possessed  authority  to  raise  funds  for  the 
purchase  of  the  wheat  upon  the  defendants  pa- 
per, and  in  this  case,  no  doubt  could  be  enter- 
tained of  his  liability  as  drawer,  if  he  had  been 
so  charged.  It  is  true  that  regularly  the  drafts 
should  have  been  drawn  in  the  name  of  the 
principal,  but  Hudson's  practice  was  uniform- 
ly otherwise,  and  was  sanctioned  by  the  de- 
fendant. He  cannot  be  permitted  to  avail  him- 
self of  that  objection.  It  may  then  be  confi- 
dently said,  that  the  money  when  taken  from 
the  packages  by  Hudson,  operated  as  a  loan  to, 
or  charge  upon  Ely, the  principal;  that  the  debt 
was  his;  and  if  no  drafts  had  been  given  he 
would  have  been  holden  to  discharge  it,  upon 
&  13*]  *the  plainest  law  applicable  to  the  re- 
lation of  principal  and  agent.  Now  assuming 
the  advance  to  have  stood  on  this  footing  Jan. 
18th,  when  the  written  authority  to  draw  the 
bills  was  given,  and  the  drafts  in  question  were 
subsequently  drawn;  is  not  the  taking  of  them 
by  the  plaintiffs  for  this  debt,  a  taking,  upon 
the  faith  of  the  promise  to  accept,  and  for  a 
valuable  consideration?  A  man's  own  debt  or 
account  owing  by  him,  is  certainly  a  good  con- 
sideration for  the  draft  of  his  authorized  agent, 
and  there  can  be  no  doubt  of  the  fact  that  the 
paper  was  received  on  the  credit  of  the  engage- 
ment of  Ely  to  accept,  or  which  is  the  same 
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thing  in  judgment  of  law,  upon  the  authority 
to  draw  upon  him.  Here,  then,  are  the  three 
ingredients  required  by  the  statute:  1.  A  writ- 
ten promise  to  accept;  2.  Taking  the  drafts 
upon  the  faith  of  it;  and  3.  A  valuable  consid- 
eration, to  wit:  the  debt  existing  against  the 
defendant,  created  by  an  agent  with  full  au- 
thority. 

It  is  to  be  regretted  the  attorney  had  not  in- 
serted the  common  counts  in  his  declaration, 
as  then  the  question  upon  the  statute  might 
have  been  avoided;  the  defendant  would  have 
been  charged  as  drawer  of  the  drafts  in  ques- 
tion. 

Prudence  would,  perhaps,  require  that  the 
pleadings  should  be  amended  in  this  particu- 
lar. 

Motion  to  set  aside  the  report  of  referees  grant- 
ed; coats  to  abide  the  event. 

Cited  in— 5  Hill,  434 ;  3  Denio,  556 ;  37  N.  Y.,  116 ; 
57  N.  Y.,  468  :  72  N.  Y.,  479  (28  Am.  Rep.,  163) ;  84  N. 
Y.,  433 ;  4  Trans.  App.,  109 ;  9  Hun,  565 ;  40  Barb..  372; 
14  How.  Pr.,265;61  How.  Pr.,  174;  4  Abb.  N.  S.,209  ; 
3  Bos.,  512 ;  2  Sweeny,  674 ;  38  Am.  Rep.,  5  (64  Ala.,  1). 
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Banks  —  Unclaimed  Deposits  —  Publication    of 
an  Acknowledgment  of  Indebtedness — Statute 
of  Limitations — Demand. 

A  publication  of  unclaimed  deposits  remaining-  in 
a  bank,  made  in  pursuance  of  the  statute,  is  an  ac- 
knowledgment of  indebtedness  to  the  several  per- 
sons named  as  depositors,  from  which  anew  prom- 
ise will  he  implied  in  ease  the  Statute  of  Limitations 
is  interposed  as  a  defense  to  an  action  for  the  recov- 
ery of  a  deposit. 

If  circumstances  exist  excusing  the  bank  from 
the  payment  of  a  particular  deposit,  it  seems  they 
should  be  stated  in  the  publication  to  prevent  its 
operation  as  an  unqualified  admission  of  indebted- 
ness. 

Previous  to  an  action  for  the  recovery  of  a  depos- 
it, a  demand  of  payment  must  be  made. 

Citations— 15  Wend.,  302;  Lawes.  PI.,  732,  734; 
Blansh.  Lim.,  104, 105 ;  Wilk.,  Lim.,  45,  46. 

rpHIS  was  an  action  of  assumpsit  tried  at  the 
JL  Oneida  Circuit,  in  Oct.,  1836,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 
The  declaration  contained  the  common  money 
counts.  The  defendants  pleaded  the  general 
issue,  and  the  Statute  of  Limitations.  Sep. 
21,  1827.  Hinman,  the  plaintiff's  agent,  depos- 
ited $715  in  the  Orange  Co.  Bk.  to.the  credit  of 
the  plaintiff,  took  a  certificate  of  deposit  from 
the  Bank  and  forwarded  it  by  mail  to  the 
plaintiff  at  Westmoreland,  in  the  County  of 
Oneida.  The  plaintiff,  who  was  sworn  to 
prove  the  loss,  testified  that  the  certificate  was 
never  received  to  his  recollection.  Sep.  1, 1835, 
the  defendants,  in  pursuance  of  the  statute.L. 
of  1835,  p.  302,  made  and  published  what  pur- 
ported to  be  "a  true  and  accurate  statement  of 
all  the  deposits  made  in  the  Bank  of  Orange 
County,  and  of  all  the  dividends  declared  upon 

NOTE.— Statute  of  Limitations— New  promise— Ac- 
knowledgment. 

An  acknowledgment  munthe  equivalent  to  a  new 
promise  to  take  the  case  out  of  the  statute.  See 
Dan  forth  v.  Culver,  11  Johns.,  146,  note ;  Sands  v. 
Gelston,  15  Johns.,  511.  note ;  Allen  v.  Webster,  15 
Wend.,  284,  note. 
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its  stock,  which  have  remained  unclaimed  for 
the  two  years  next  preceding  the  date  hereof." 
This  statement  was  verified  by  the  oath  of  the 
cashier,  and  contained,  among  others,  the  name 
of  the  plaintiff,  the  amount  deposited  to  his 
credit,  and  the  day  the  deposit  was  made.  His 
residence  was  stated  to  be  unknown.  On  see- 
ing the  statement  in  the  state  paper,  the  plaint- 
iff went  to  the  Bank  and  made  inquiries  con- 
cerning the  matter,  and  afterwards,  Apr.  15, 
1836,  caused  payment  of  the  amount  to  be  de- 
manded, which  was  refused  by  the'Bank.  The 
5 1 5*]  defendants  attempted  a  defense  *pn 
the  merits,  but  failed  to  establish  it  in  the  opin- 
ion of  the  judge,  who  expressed  the  opinion 
that  the  Statute  of  Limitations,  if  ever  availa- 
ble to  the  defendants,  was  answered  by  the 
statement  and  affidavit  published  in  the  State 
paper,  which  was  an  admission  of  the  indebt- 
edness, from  which  a  promise  to  pay  ought  to 
be  inferred.  A  question  in  relation  to  the  suf- 
ficiency of  the  demand,  about  which  there  was 
conflicting  testimony,  was  submitted  to  the 
jury,  who  found  a  verdict  for  the  plaintiff  for 
$731.78.  The  defendants  move  for  a  new  trial. 

Messrs.  J.  R.  Van  Duzer  and  A.  Taber, 
for  the  defendants. 

Messrs.  W.  C.  Noyes  and  J.  A.  Spencer, 
for  the  plaintiff. 

By  the  Court,  Bronson,  J.  Whether  there 
was  a  sufficient  demand  of  the  money  deposit- 
ed before  suit  brought  was  properly  submitted 
to  the  jury,  upon  conflicting  testimony,  as  a 
question  of  fact  for  their  determination. 

The  defendants  attempted  to  prove  that  the 
certificate  of  deposit  had  been  negotiated  by 
the  plaintiff  ;  that  the  money  had  in  fact  been 
paid  by  the  Bank,  and  that  they  had  unfortu- 
nately lost  the  evidence  of  the  payment.  On  a 
careful  consideration  of  the  evidence,  I  tbiuk 
they  failed  in  making  out  a  case  for  the  jury, 
and  that  the  circuit  judge  was  right  in  with- 
drawing that  question  from  their  consideration. 
The  defendants  did  not  give  the  best  evidence 
in  their  power  concerning  the  contents  of  the 
packages  which  were  stolen  from  the  steam- 
boat. The  person  who  made  up  the  packages 
in  N.  Y.  should  have  been  called,  or  his  ab 
sence  accounted  for.  Until  that  was  done,  no 
sufficient  ground  was  laid  for  a  presumption 
that  the  certificate  had  been  negotiated  by  the 
plaintiff  and  the  money  paid  by  the  Bank.  If 
the  question  had  been  submitted  to  the  jury, 
and  they  had  upon  the  evidence  presumed 
against  the  plaintiff,  we  should  have  been 
obliged  to  grant  a  new  trial. 

It  is  agreed  by  the  counsel  that  no  action 
could  be  maintained  against  the  Bank  until 
ft  1  tt*J  after  a  demand  of  the  money.  *A  ques- 
has  then  been  discussed  as  to  the  time  when 
the  Statute  of  Limitations  commenced  running. 
Stafford  v. .  Richardson.  15  Wend.,  802.  And 
ace  the  cases  collected  in  Blansb..  Lim.,  104. 
105;  Wilk.,  Lim.,  45.  46  ;  Lawes,  PI..  782-784. 
But  it  is  unnecessary  to  pass  upon  that  ques- 
tion. If  the  statute  commenced  running  when 
the  money  was  deposited,  there  wax  sufficient 
evidence  from  which  to  infer  a  new  promiae. 
In  1835  the  defendants  made  and  publUhed  a 
Miitement,  that  this  money  was  deposited  in 
the  Bank  in  1827.  to  the  credit  of  the  plaintiff, 
and  that  it  remained  unclaimed.  This  was  an 
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unequivocal  admission  of  the  original  indebt- 
edness, and  that  it  still  remained  unpaid.  It 
was  not  accompanied  by  any  qualification  or 
condition,  or  anything  from  which  it  could  be 
inferred  that  the  defendants  were  unwilling  to 
pay  the  amount  whenever  it  should  be  demand- 
ed. Such  an  acknowledgment  lays  a  sufficient 
foundation  for  implying  a  new  promise  within 
all  the  cases. 

It  is  said  that  the  defendants  should  not  be 
prejudiced  by  the  admission,  because  they  were 
required  by  the  Legislature  to  make  it.  The 
statute  in  question  did  not  require  such  an  ad- 
mission as  would  deprive  the  defendants  of 
any  defense  they  might  have  under  the  Stat- 
ute of  Limitations.  The  statement  published 
might  have  been  accompanied  by  the  declara- 
tion that  the  defendants  believed  the  money 
had  been  paid,  although  the  evidencce  of  the 
payment  had  been  lost ;  and  then  the  publica- 
tion would  have  furnished  no  evidence  of  a 
new  promise.  But  the  defendants  have  admit- 
ted an  original  and  continued  indebtedness, 
without  any  qualification  whatever,  either  of 
their  liability  or  willingness  to  pay.  It  is  now 
too  late  to  insist  on  the  Statute  of  Limitations. 

New  trial  denied. 

Cited  in-19  Barb.,  461. 


*STEWART  v.  SMITH.       [*517 

Practice — Certiorari — Reversal  of  Justice's  Judg- 
ment. 

The  judgment  of  a  justice  will  be  reversed  when 
from  the  return  to  a  certiorari  it  does  not  appear  that 
the  summons  served  upon  the  defendant  set  forth 
the  time  and  place  for  his  appearance. 

So  also  the  judgment  will  be  reversed,  if  from  the 
return  it  does  not  appear  that  the  constable  in  his 
return  of  the  service  of  the  process,  stated  the  time 
of  its  service. 

Citations— 2  R.  8.,  228,  sees.  14, 16. 

ERROR  from  the  Montgomery  C.  P.  Smith 
sued  Stewart  in  a  justice's  court  and  judg- 
ment was  rendered  in  his  favor.  Stewart  sued 
out  a  certiorari,  to  which  the  justice  made  a  re- 
turn, that  Jan.  21,  1837,  he  issued  a  summons 
in  favor  of  Smith  against  Stewart,  returnable 
Jan.  27,  which  was  returned  personally  served 
that  on  the  day  of  the  return  of  the  summons, 
the  plaintiff  appeared,  but  the  defendant  did 
not  appear;  that  the  plaintiff  declared,  and  that 
the  cause  was  then  adjourned  until  the  next 
day.  That  at  the  time  of  the  adjournment  the 
plaintiff  again  appeared,  but  the  defendant  did 
not;  that  the  plaintiff  produced  testimony  in 
support  of  his  declaration,  and  that  judgment 
was  rendered  in  his  favor.  It  did  not  appear 
from  the  return  of  the  justice,  that  the  sum- 
mons stated  the  place  where  the  defendant  was 
to  appear  ;  nor  that  the  constable  in  the  return 
matte  by  him  upon  the  summons,  stated  the 
time  of  the  service  of  the  process.  The  C.  P. 
affirmed  the  judgment  of  the  justice.  The  de- 
fendant sued  out  a  writ  of  error. 

Mr.  A.  M'Farlan,  for  the  plaintiff  in  error. 

Mr.  C.  M'Vean,  for  the  defendant  in  error. 

By  the  Court.  Cowen,  J.  The  suit  was  by 
,  summons.  The  return  of  the  justice  doe*  not 
j  f>et  it  nut.  nor  does  it  set  out  the  return  to  the 
I  summons, further  than  that  it  was  returned  per- 
'  sonally  served.  No  day  of  service  i«  mentioned, 
I  whether  one  day  or  six  days  before  the  return 
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5 1 8*]  day  does  *not  appear.  The  statute  is 
positive  that  the  day  of  service  shall  be  re- 
turned. 2  R.  S.,  228,  sec.  16.  It  is  a  regular  re- 
turn only  that  can  give  jurisdiction. 

Again;  the  summons  itself  mentions  no  place 
of  appearance,  as  the  return  stands  ;  Id.,  sec. 
14  ;  nor  that  the  justice  held  his  court  at  the 
place  mentioned  in  the  summons.  As  there 
was  no  appearance  of  the  defendant,  these 
things  were  essential  to  confer  jurisdiction.and 
the  omission  of  them  in  the  return  is  fatal.  We 
need  not,  therefore,  notice  the  other  points 
urged  by  the  plaintiff  in  error. 

Judgment  reversed. 

Cited  in-2  Hill.  518 ;  4  N.  Y..  380 :  20  N.  Y.,  308 :  41 
Barb..  107:  50  Barb..  357;  16  How.  Pr.,  48;  HAbb.Pr., 
239;  6  Rob.,  203;  1  E.  D.  8.,  362. 


LISHER  9.  PEARSON. 

Replevin— Removal  of  Goods— Claim  of  Prop- 
erty— Trespass. 

Where  (foods  are  removed  by  virtue  of  a  writ  of 
replevin  from  one  apartment  of  the  house  of  the 
defendant  to  another,  under  an  arrangement  that 
such  removal  shall  have  the  like  effect  as  though 
the  goods  were  taken  to  the  house  of  a  third  person, 
and  a  claim  of  property  is  made,  but  not  until  after 
the  defendant  is  summoned  and  the  goods  are  re- 
moved from  one  apartment  to  the  other,  an  action 
of  trespass  under  the  statute  will  not  lie  against  the 
officer  for  subsequently  carrying  off  such  goods 
without  trying  the  claim. 

Citations— 2  Wend.,  345 ;  8  Wend.,  667 ;  11  Wend.,  58. 

THIS  was  an  action  of  trespass  de  bonis  as- 
portatis,  tried  at  the  Oneida  Circuit  in 
Oct.,  1835,  before  the  Hon.  James  Vanderpoel, 
one  of  the  Circuit  Judges. 

The  defendant  pleaded  that  he,  as  sheriff  of 
the  County  of  Oneida,  by  virtue  of  two  plaints 
in  replevin,  took  and  carried  away  the  goods, 
etc.  The  plaintiff  replied  that  before  and  at 
the  time  when,  etc.,  he  claimed  property  in 
the  goods,  etc.,  of  which  the  defendant  had  no- 
tice. The  defendant  rejoined  that  the  plaintiff 
did  not  claim  property  in  the  goods  or  give  no- 
tice of  such  claim  until  after  he  had  seized, 
taken  and  made  deliverance  of  the  goods  by 
virtue  of  the  plaints,  etc.  The  plaintiff  put  in 
a  surrejoinder  reiterating  the  allegations  con- 
tained m  the  replication  and  concluding  to  the 
country.  Upon  the  issue  thus  joined  the  cause 
was  brought  to  trial.  The  following  facts  ap- 
peared in  evidence :  The  goods  in  question 
5 1 9*]  consisted  of  merchandise  *in  the  pos- 
session of  the  plaintiff  as  a  merchant ;  on  the 
sheriff  coming  to  the  store  of  the  plaintiff,  he 
forthwith  summoned  him  to  appear  at  the  re- 
turn of  the  plaints,  and  was  about  to  remove 
the  goods  to  an  adjoining  store,  when  the 
plaintiff  requested  that  they  should  not  be  thus 
removed,  but  that  they  should  be  taken  from 
the  wareroom  in  which  they  were  into  the 
plaintiff's  counting-room,  and  declared  that  the 
removal  of  the  goods  into  the  counting-room 
should  be  of  the  like  effect  in  law  as  if  they 
were  removed  into  the  adjoining  store  where 
the  sheriff  had  intended  to  take  them.  The 
goods  were  accordingly  removed  into  the  count- 
ing-room, where  they  were  inventoried  and 
boxed  up,  and  from  whence  they  were  subse- 
quently taken  by  the  sheriff.  The  plaintiffs  in 
the  plaints  in  replevin  were  present  in  the 
counting-room  when  the  goods  were  inventoried 
and  boxed  up.  The  plaintiff,  Lisher,  made  a 
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claim  of  property  in  the  goods  and  gave  notice 
of  such  claim  ;  but  as  to  the  time  when  the 
claim  was  made,  whether  before  or  at  the  time 
or  after  the  removal  of  the  goods  to  the  count- 
ing-room, the  evidence  was  conflicting ;  it  was- 
conceded,  however,  that  a  claim  of  property 
was  made  in  the  counting-room  before  the 
goods  were  fully  inventoried  or  boxed  up. 
The  evidence  was  also  conflicting  as  to  wheth- 
er any  part  of  the  goods  were  removed  into 
the  counting-room  after  the  claim.  The  judge 
charged  the  jury  that  it  was  not  necessary  to 
the  maintenance  of  the  action  that  the  claim 
of  property  should  have  been  interposed  pre- 
vious to  the  removal  of  the  goods  to  the  count- 
ing-room ;  that  if  the  claim  was  made  while 
the  goods  remained  in  the  counting-room,  it 
was  sufficient  to  sustain  the  action,  notwith- 
standing that  the  plaintiff  had  been  previously 
summoned,  and  notwithstanding  the  arrange- 
ment between  the  plaintiff  and  the  sheriff,  the 
removal  of  the  goods  to  the  counting-room  in 
consequence  of  such  arrangement,  and  the 
presence  there  of  the  plaintiffs  who  sued  out 
the  plaints  in  replevin  ;  and  that  the  removal 
of  the  goods  from  the  counting-room  after  the 
claim  of  property  and  before  the  trial  of  the 
right  of  property,  rendered  the  sheriff  a  tres- 
passer. The  defendant  excepted  to  the  charge 
of  the  judge,  *and  the  jury  found  a  [*52O 
verdict  for  the  plaintiff  for  $868  damages. 
The  defendant  asks  for  a  new  trial. 

Mr.  S.  Beardsley,  Atty-Oen.,  for  the  de- 
fendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion the  judge  erred  in  his  charge  to  the  jury. 
There  was  evidence  tending  to  establish  the 
fact  that  a  portion  of  the  goods  seized  had  been 
removed  before  the  claim  of  property  was  put 
in  by  Lisher;  and  that  he  had  been  summoned 
upon  the  writ  previous  to  such  removal.  It 
is  true  that  such  portion  was  only  removed  into 
the  counting-room  of  the  store,  but,  by  an  ar- 
rangement with  the  officer,  it  was  agreed  if  he 
would  leave  the  goods  there,  it  should  be  con- 
sidered of  the  same  effect  as  if  they  were  taken 
to  a  neighboring  store  to  which  it  had  been 
proposed  to  remove  them.  The  transaction 
should  be  regarded,  therefore,  in  the  same  light 
as  if  the  goods  had  been  removed  to  the  neigh- 
boring store.  After  the  sheriff  has  lawfully 
dispossessed  the  party  of  the  goods — in  other 
words,  removed  them  out  of  his  possession 
under  and  by  virtue  of  the  writ — the  claim  of 
property  comes  too  late.  This  principle  is  con- 
ceded in  all  the  cases.  2  Wend.,  345;  8  Id., 
667;  11  Id..  58.  The  statute  makes  the  officer 
a  trespasser  if  he  dispossesses  the  party  after 
notice  of  the  claim;  which  necessarily  presup- 
poses the  claim  to  be  put  in  before  the  dispos- 
session made.  A  seizure  and  removal,  or  dis- 
possession without  claim,  is  not  within  the 
statute,  nor  can  a  subsequent  claim  bring  the 
case  within  it,  or  make  the  officer  a  trespasser 
by  relation.  This  action  of  trespass  is  given 
by  the  statute,  and  the  plaintiff  must  bring  the 
case  within  its  provisions  to  maintain  it;  from 
these  it  is  clear  that  the  sheriff  must  have  no- 
tice of  the  claim  to  make  the  act  of  disposses- 
sion a  trespass.  This  somewhat  penal  suit  is 
given  in  consequence  of  disregarding  the  claim 
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of  property.  It  appears  from  the  former  opin- 
ion of  the  court  in  this  case,  2  Wend.,  345, 
that  after  claim  put  in,  the  property  is  to  re- 
main with  the  claimant  until  an  inquisition  to 
521*]  *the  writ  de  proprietate  probanda  is  re- 
turned. If  the  inquisition  be  found  against 
him,  he  is  dispossessed  ;  if  found  in  his  favor, 
the  property  is  left  with  him. 

In  Mitchell  v.  Hinman,  8  Wend.,  667,  the 
sheriff  first  seized  and  took  possession  of  the 
property,  and  then  summoned  the  person  in 
whose  possession  it  was  found,  and  thereupon 
a  claim  of  property  was  put  in, and  disregarded. 
An  action  for  the  penalty  given  by  the  statute 
was  brought,  and  the  defense  interposed  was, 
that  the  party  had  been  dispossessed  before  no- 
tice of  the  claim  and,  therefore,  it  was  insisted 
that  the  case  was  not  within  the  statute.  We 
held  that  the  notice  was  in  season  if  given  when 
the  party  was  summoned  ;  not  that  it  was  suf- 
ficient to  give  it  after  dispossession  had  right- 
fully taken  place  ;  but  that  the  sheriff  bad  no 
right  to  dispossess  the  party  under  the  writ  till 
summoned  ;  that  this  was  a  part  execution  of 
it,  and  an  essential  step,  to  give  the  officer  ab- 
solute control  over  the  property  seized  ;  that 
the  removal  should  be  delayed  till  the  summons 
was  served.  It  was  not  intended  to  countenance 
the  idea,  that  a  claim  put  in  after  the  dispos 
session  had  become  complete  by  the  regular 
execution  of  the  process,  could"  in  any  case 
operate  to  make  the  officer  a  trespasser  by  re- 
lation within  the  statute.  Now,  here,  the  evi- 
dence tended  to  establish  the  facts  that  the 
plaintiff  had  been  summoned  and  the  goods  re- 
moved out  of  his  possession  before  the  claim 
was  interposed,  which,  if  maintained,  took  the 
case  out  of  the  statute  according  to  all  the  au- 
thorities. The  fact  that  more  goods  had  been 
seized  than  were  removed,  cannot  change  the 
condition  of  those  actually  removed, or  the  law 
of  the  case.  The  sheriff  ceased  the  removal. 
as  is  alleged,  when  the  claim  of  property  was 
put  in.  That  he  was  bound  to  do,  till  the  right 
of  the  property  remaining  was  tried.  If  he  aid 
not  choose  to  take  that  course,  the  plaints  in 
replevin  would  be  inoperative  in  respect  to  it, 
but  would  be  a  protection  as  to  the  portion  al- 
ready removed,  and  of  which  a  lawful  dispos- 
-••-Mon  had  been  effected. 

The  time  that  may  have  elapsed  between  the 
dispossession  and  the  making  of  the  claim  can- 
not be  regarded  ;  the  case  of  Mitchell  v.  Hin- 
man  secures  to  the  party  the  opportunity  to 
fi 22*]  *make  this  claim  in  all  cases  in  season 
t<>  protect  his  rights.  If  he  neglect  to  make 
the  claim  until  the  property  is  removed,  his 
riL'lit  under  the  statute  i-  gone  ;  the  officer  has 
fairly  acquired  the  poHsension  and  control  of  it; 
in  other  words.digpossessed  the  claimant  in  the 
course  of  the  regular  execution  of  the  process 
without  the  notice,  which  is  essential  to  turn 
the  act  into  a  trespass. 

New  trial  granted  ;  eottt  to  abide  the  event. 


PAR8ON8  A  HALL  t>.  BRAINARD. 

Authority  of  Juttice  to  make  Parol  Order  for 
Removal  of  One  who  Dutvrbt  a  Town-Milt' 
ing. 

Justice*  of  the  peace  prodding  at  town-moptlnjr*. 
for  the  preservation  of  order  at  such  tneetlnin,may 
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make  a  parol  order  for  the  removal  of  any  disor- 
derly person  who  disturbs  the  business  of  the  meet- 
ing: ;  an  order  in  writing  is  not  necessary  for  such 
purpose. 

Citations— 1  R.  S.,  137,  sec.  36 ;  342,  sees.  11, 12. 

TERROR  from  the  Lewis  C.  P.  Brainard  sued 
J-J  Parsons  &  Hall  in  an  action  of  assault,  bat- 
tery and  false  imprisonment.  Parsons  was  a 
justice  of  the  peace  of  the  Town  of  Leyden, 
and,  together  with  two  other  justices,  presided 
at  a  town-meeting.  Parsons  acted  as  moderator. 
A  proposition  was  made  to  elect  hog  howards 
(whose  duty  it  seems  was  understood  to  be.  to 
catch  hogs  running  at  large  and  put  rings  in 
their  noses).  Brainard  WAS  nominated  to  the 
office  of  hog-howard ;  a  vote  of  the  meeting  was 
called  by  Parsons,  and  Brainard  was  elected. 
Brainard  thereupon  nominated  Parsons  as  hog- 
howard's  waiter.  This  nomination  produced 
noise,  laughter  and  confusion.  Parsons  di- 
rected Hall, a  constable  in  attendance, to  remove 
Brainard  from  the  room  in  which  the  meeting 
was  holden,  who  accordingly  took  him  away. 
One  of  the  other  justices  acquiesced  in  this  or- 
der. It  was  for  this  removal  from  the  room  that 
the  action  was  brought.  The  C.  P.  charged 
the  jury  that  the  officers  presiding  at  a  town- 
meeting  had  no  right  to  direct  a  constable  to 
remove  from  a  place  where  a  town-meeting  was 
held, a  person  who  wasdisorderly  and  disturbed 
the  business  of  the  meeting,  unless  *by  [*523 
an  order  in  writing.  To  which  charge  the  de- 
fendants excepted.  The  jury  found  a  verdict 
for  the  plaintiff  for  50  cents  damages, for  which 
sum,  together  with  $81.92  costs,  the  C.  P.  ren- 
dered judgment.  The  defendants  sued  out  a 
writ  of  error. 

.'//•.  J.  A.  Spencer,  for  the  plaintiffs  in 
error. 

Mr.  S.  Beardsley,  Atty-Gen.,  for  the  de- 
fendant in  error. 

By  the  Court,  Bronspn,  J.  The  court  below 
has  recognized  no  distinction  between  meas- 
ures adopted  for  the  purpose  of  putting  an  end 
to  existing  disorder  in  a  public  assembly,  and 
those  which  have  for  their  object  the  punish- 
ment of  the  offender.  By  the  statute,  the  jus- 
tices are  to  preside  at  the  town-meeting,  and 
see  that  the  same  is  orderly  and  regularly  con- 
ducted. 1  R.  S.,  842,  sees.  11.  12  They  have 
full  authority  to  maintain  regularity  and  order, 
and  to  enforce  obedience  to  their  lawful  com- 
mands. Id.,  187,  sec.  86.  Stopping  here,  there 
would%be  little  room  for  question  that  the  jus- 
tices were  well  warranted  in  ordering  the  plaint- 
iff out  of  the  room,  without  waiting  to  put  their 
mandate  in  writing.  The  case  called  for  a 
prompt  exercise  of  their  authority,  and  I  can 
perceive  no  objection  in  principle  to  the  man- 
ner in  which  it  was  exercised.  But  the  jury 
were  instructed  that  the  37th  section  of  the  stat- 
ute governed  the  case,  and  that  the  order  was 
void  for  not  being  in  writing.  This  section  au- 
thorizes the  justices,  by  an  order  in  writing,  to 
commit  the  offender  to  the  common  jail  of  the 
county,  for  a  period  not  exceeding  30  days. 
'I'll  i  -  is  not  a  qualification  of  (he  power  previous- 
ly conferred  on  the  magistrates,  but  a  superad- 
ded  authority,  having  for  its  object  the  punish- 
ment of  the  offender.  One  power  is  given  for 
the  purpose  of  maintaining  regularity  and  or- 
der, and  the  other  for  the  correction  of  the  delin- 
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quent.  The  one  may  be  exercised  for  the  pur- 
pose of  quieting  an  existing  tumult,  and  the 
other  may  be  resorted  to  after  the  disturbance 
524*]  *is  at  an  end.  The  mode  of  inflicting 
punishment  is  prescribed  by  the  statute, but  the 
means  of  maintaining  order  are  left  to  the  dis- 
cretion of  the  presiding  officers. 
Judgment  rermsed. 


W.  &  8.  H.  VERNON 

v. 
THE  MANHATTAN  COMPANY. 

Partnership — Power  of  Individual  Partner  to 
Bind  Firm — Accommodation  Note,  Valid  in 
Hand*  of  Bona  Fide  Holder— Effect  of  Disso- 
lution on  Renewal  of  Note — Actual  Notice — 
Makers  as  Dealers  with  Bank. 

A  note  given  by  a  member  of  a  firm  in  the  name 
of  a  firm  for  the  accommodation  of  a  third  person, 
and  put  into  hia  hands  for  the  purpose  of  raising 
money  thereon.is,  in  the  hands  or  a  bona  fide  holder, 
obligatory  upon  all  the  members  of  the  firm. 

where  sucn  note  is  discounted  by  a  bank  as  an  ac- 
commodation note,  and  the  amount  of  the  loan  re- 
duced from  time  to  time  by  renewals,  in  an  action 
upon  the  last  of  the  series  of  notes.the  dissolution  of 
the  firm  in  the  interval  of  time  between  the  dates  of 
the  last  two  notes,cannot  be  set  up  in  bar  of  a  recov- 
ery by  a  member  of  the  firm  not  actually  concerned 
in  the  making  of  the  last  note.unless  actual  notice  of 
the  dissolution  be  brought  home  to  the  bank;  a  pub- 
lication of  notice  of  the  dissolution  in  a  newspaper 
taken  at  the  bank  is  not  such  notice  as  will  conclude 
the  bank. 

Under  such  circumstances,  the  makers  of  the  note 
will  be  considered  dealers  with  the  bank  and,  con- 
sequently, actual  notice  of  the  dissolution,  or  what 
will  be  deemed  equivalent,  must  be  shown  to  pre- 
vent a  recovery. 

Mr.  Justice  Bronson  dissented,  he  holding  that  the 
defendants,  from  the  mere  fact  of  being  makers  of 
the  note,  could  not  be  considered  dealers  with  the 
bank  and,  consequently,  that  notice  of  the  dissolu- 
tion in  the  gazette  was  sufficient  to  prevent  a  recov- 
ery. 

Citations— Johns.  Die. ;  Coll.,  Part.  311  n.  115, 
Am.  ed.;  1  M'Cord,  388 :  3  Bing.,  2;  6  Johns..  144, 145; 
2  M'Cord,  379 ;  6  Cow.,  701. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  on  a  prom- 
issory note  for  $1,700.  dated  Apr.  15,  1833, 
given  by  William  Vernon  &  Co.,  payable  to 
John  A.Moore  or  order,  60  days  after  date.  The 
firm  of  William  Vernon  &  Co,  consisted  of 
William  Vernon,  Samuel  Vernon  and  Philip  H. 
Vernon.  The  active  members  of  the  firm  were 
Samuel  and  Philip.and  the  business  of  the  firm 
was  transacted  in  the  City  of  N.  Y.  William 
resided  in  Newport,  in  R.  I.  The  name  of  the 
firm  was  affixed  to  the  note  by  Philip,  who  died 
in  the  winter  after  the  date  of  the  note.  Feb. 
28,  1833,  a  dissolution  of  the  firm  of  William 
Vernon  &  Co.,  took  place,  and  notice  thereof 
was  published  on  the  same  day,  and  continued 
for  a  week  in  two  of  the  newspapers  printed 
525*]  *in  the  City  of  N.  Y.,  one  of  which 
newspapers  was  regularly  delivered  at  the  bank- 
ing-house of  the  Manhattan  Co.,  who  brought 
their  action  upon  the  note  as  theindorsers  there- 
of. The  plaintiffs  proved  that  the  note  in  ques- 
tion was  an  accommodation  note,  that  it  was 
the  last  of  a  series  ;  that  the  first  note  was  for 
the  sum  of  $5,000,  and  was  dated  Dec.  1,1831, 
was  discounted  for  that  amount,  and  carried 
to  the  credit  of  John  A.  Moore.  Mar.  5, 1832, 
it  was  renewed  for  the  same  amount;  Apr.  30, 
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it  was  renewed  for  $4,000 ;  July  3,  it  was  re- 
newed for  the  same  amount ;  Aug.  4,  it  was- 
protested  for  non-payment,  and  was  again  re- 
newed Aug.  16,  for  $4,000  ;  Oct.  8,  it  was  re- 
newed for  $3,200;  Dec.  10,  it  was  renewed  for 
$2,600;  Feb.  ll,1833,it  was  renewed  for  $2.100, 
and  Apr.  15  following,  the  note  in  question, 
was  given.  When  new  notes  were  given,  the 
old  notes  were  taken  up  by  John  A.  Moore, 
for  whom  the  notes  were  discounted,  and  all 
moneys  paid  on  the  notes  were  paid  by  him. The 
Chief  Justice  of  the  Superior  Court  charged  the 
jury,  as  matter  of  law,  that  under  the  facts 
shown  in  evidence  the  defendants  were  to  be 
deemed  dealers  with  the  plaintiffs  and,  as  such,, 
that  no  notice  of  dissolution  was  sufficient  but 
actual  notice,  and  that  the  notice  proved  in  this 
case  was  not  in  law  actual  notice  to  the  plaint- 
iffs; and  if  the  jury  should  be  of  opinion  that 
the  plaintiffs  received  the  note  in  the  ordinary 
course  of  business,  without  any  knowledge  as 
the  terms  upon  which  it  was  made,  or  as  to  it* 
consideration.they  would  be  warranted  in  find- 
ing for  the  plaintiffs.  The  jury  found  for  the 
plaintiffs.  The  defendants  having  excepted  to- 
the  charge  of  the  Chief  Justice,  and  the  excep- 
tions having  been  argued  and  overruled,  judg- 
ment was  rendered  for  the  plaintiffs.  The  de- 
fendants sued  out  a  writ  of  error. 

Mr.  D;  Lord,  Jr.,  for  the  plaintiffs  in  er- 
ror. 

Mr.  S.  P.  Staples,  for  the  defendants  in- 
error. 

*By  the  Court,  Cowen,  J.  The  [*526 
points  made  for  reversal  are  :  1.  That  the  de- 
fendants below  were  not  dealers  with  the  Bank, 
so  as  to  be  bound  to  give  actual  notice  ;  and  2. 
If  actual  notice  were  necessary,  proof  of  the 
notice  in  a  newspaper  taken  by  the  Bank  waa 
actual  notice  within  the  rule. 

The  doctrine  that  actual  dealing  by  a  firm 
with  its  creditor  requires  actual  notice  on  dis- 
solution, is  well  settled  by  authority,  and  was. 
not  denied  on  the  argument;  but  it  was  denied 
that  a  firm  drawing  an  accommodation  note,, 
made  payable  to  the  principal  generally  and, 
therefore,  negotiable  and  indorsed  to  a  bank  or 
person  as  he  pleases,  does  not  make  the  firm 
dealers  with  the  holder  within  the  rule.  The 
argument  could  certainly  not  be  raised  with 
any  degree  of  plausibility,  had  the  note  been 
made  originally  with  the  express  intent  to  ob- 
tain money  from  the  plaintiffs  below.  This  did 
not  directly  appear  to  have  been  the  case  ;  but 
the  note  was  drawn  payable  to  Moore  general- 
ly, with  the  apparent  intent  that  he  should  go 
into  the  money  market,  and  procure  it  to  be 
discounted  by  whomsoever  he  could  induce  to- 
take  it.  It  was  not  denied  that  William  Vernon 
was  either  actually  or  at  least  constructively 
through  his  partners,  a  party  to  the  previous 
notes  in  the  series;  and  if  so,  I  cannot  perceive 
why  the  Chief  Justice  would  not  have  been 
right,  on  that  ground  alone,  in  treating  him  as 
a  dealer  with  anyone  into  whose  hands  the 
notes  might  come  in  the  course  of  trade.  The 
acts  of  his  partners  in  making  the  notes  were 
his  acts  ;  it  was  intended  that  money  should  be 
be  obtained  on  them  ;  they  went  out  as  a  gen- 
eral letter  of  credit  to  whom  it  might  concern, 
and  raised  a  legal  privity  between  the  makers 
and  the  holders.  The  issuing  such  notes  is  a 
proposition  to  the  whole  community  to  deal 
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with  such  one  of  them  as  shall  close  with  the 
offer  ;  and  when  the  money  is  advanced,  the 
contract  of  lender  and  borrower  becomes  as 
perfect  between  the  bona  fide  holder  and  accom- 
modation makers  as  if  all  had  been  personally 
present  "To  deal,"  is  "to  traffic:  to  transact 
business  ;  to  trade."  Johnson's  Quarto  Diet. 
Deal.  And  the  illustration  given  by  John 
son,  supposes  that  this  may  be  by  a  third 
527*]  person  :  *"It  is  generally  better  to  deal 
by  speech  than  by  letter  ;  and  by  a  man  him- 
self than  the  mediation  of  a  third  person."  Ba- 
con. If  a  firm  will  commit  themselves  on  notes 
of  this  character,  it  is  saying  directly  to  all  the 
world  that  they  are  partners  ;  and  leading  the 
holder  who  advances  the  monev  to  give  them 
credit ;  and  it  is  this  act  which  I  take  it,  forms 
the  reason  for  actual  notice.  General  dealing 
with  the  community  is  checked  by  the  general 
newspaper  notice  of  dissolution  ;  particular 
dealing,  or  in  other  words,  a  specific  credit 
raised,  demands  a  specific  notice.  Coll.  Part., 
311.  The  makers  know  that  this" credit  will  be 
raised  somewhere.  They  intend  it,  and  should 
trace  their  note  at  their  peril.  I  am,  therefore, 
at  a  loss  to  perceive  why  such  an  act  is  not 
dealing  both  within  common  parlance  and  the 
principle  of  the  rule,  which  in  such  cases  calls 
for  actual  notice.  In  the  case  at  bar,  too,  there 
is  every  reasonable  probability  that  the  defend- 
ants actually  learned  where  their  notes  lay. 
One  of  the  series  was  protested  for  non-pay- 
ment, and  lay  over  for  some  time.  In  the  or- 
dinary course  of  business,  a  demand  would 
have  been  made  by  the  Bank  on  the  defend- 
ants. This  made  a  clear  case  of  dealing  within 
Bank  of  8.  C.  v.  Humphrey*,  1  M'Cord,  388. 

Then  was  the  notice  actual  within  the  rule  ? 
That  it  was  so  we  are  referred  to  Bank  of  8.  G. 
v.  Humphreys.  In  that  case,  however,  the 
Bank  not  only  took  the  paper,  but  one  of  their 
clerks  had  actually  read  the  notice  of  dissolu- 
tion which  it  contained.  The  rule  from  this 
case  and  others  as  stated  in  the  Am.  ed.  of 
Coll.,  311,  n.  115,  is  too  general.  The  mere 
taking  of  the  gazette  is  supposed  to  be  enough, 
which  is  clearly  going  beyond  the  strongest 
cases.  In  Rowley  v.  Home,  3  Bing..  2,  such  tak- 
ing for  three  years,  with  a  notice  published 
for  the  whole  term,  was  held  insufficient  perse, 
to  qualify  the  liability  of  a  carrier.  The  court 
suggested  that  a  printed  notice  should  be  de- 
livered from  the  office  of  the  carrier  to  his  em- 
ployer. AM  to  notice  of  dissolution,  the  true 
rule  seems  to  be  laid  down  by  Van  Ness,  J.,  in 
Ketfham  v.  Clark,  0  Johns.,  144,  where  the  cases 
are  cited.  He  says,  notice  must  be  specially 
528*]  "communicated  to  persons  who  had 
previous  dealings  with  the  firm ;  though  I  ad- 
mit that  if  actual  notice  reach  them  in  any 
form,  it  would  be  equivalent;  and  of  this  there 
need  not  be  direct  evidence.  Circumstances. 
m.  T.'iy.  may  be  BO  strong  as  to  call  for  the  opin- 
ion of  the  jury,  as  in  Iny  v.  Vining,  2  M'Cord, 
879.  In  that  case,  a  notice  was  posted  up  over 
the  door  at  the  place  of  business  of  the  firm, 
where  the  plaintifT  was  frequently  in  the  habit 
of  going  to  transact  business.  But  I  cannot  al- 
low that  the  mere  taking  of  a  newspaper  Muffed 
with  notices,  will  make  a  case  for  the  Jury. 
The  judgment  must  be  affirmed. 

The  Chief  Jiutict  concurred  in  the  opinion 
delivered  by  Mr.  Juitice  Cowen. 
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Mr.  Justice  Bronspn,  dissented,  and  deliv- 
ered the  following  opinion  : 

On  the  dissolution  of  a  partnership,  the  usual 
and  proper  course  is  to  publish  a  notice  of  the 
fact  in  a  newspaper,  at  the  place  where  the 
business  of  the  firm  has  been  transacted,  and 
to  send  a  circular,  or  in  some  other  way  give 
actual  notice  of  the  dissolution,  to  those  with 
whom  the  house  has  had  dealings.  After  no- 
tice in  fact  to  dealers,  and  notice  in  the  gazette 
as  to  all  others,  the  power  of  one  partner  to- 
bind  the  other  is  at  an  end.  Ketcham  v.  Clark, 
6  Johns.,  145  ;  Graves  v.  Merry,  6  Cow.  701  ; 
Bk.  S.  C.  v.  Humphreys,  1  McCord,  388. 

The  business  of  the  partnership  was  trans- 
acted in  the  City  of  N.  Y.  William  Vernon 
resided  at  Newport,  R.  I.  Notice  of  the  disso- 
lution was  published  in  two  city  papers  Feb. 
28,  1833.  Apr.  15,  following,  the  note  in  ques- 
tion was  made  by  P.  H.  Vernon,  one  of  the- 
members  of  the  late  firm.  If  the  defendants 
had  not  previously  been  dealers  with  the  plaint- 
iffs, it  is  clear  that  this  action  cannot  be  main- 
tained. The  jury  were  charged  "as  matter  of 
law,  that,  under  the  facts  shown  in  evidence, 
the  defendants  were  to  be  deemed  dealers  with- 
the  plaintiffs."  With  great  respect  for  the  opin- 
ion *of  the  learned  judge,  that  was,  I  [*529 
think,  a  question  of  fact — not  of  law  ;  and  so- 
far  was  the  evidence  from  being  conclusive 
upon  this  point,  that  had  the  question  been 
submitted  to  the  jury, they  would  not  have  been 
warranted  in  finding  that  there  had  ever  been 
any  business  transactions  whatever  between  the- 
parties.  The  plaintiffs  attempted  to  make  out 
their  case  by  proving  that,  previous  to  the  dis- 
solution, they  had  discounted  several  notes  of 
the  firm  made  payable  to  and  indorsed  by  John 
A.  Moore.  The  notes  were  not  made  payable 
at  the  office  of  the  plaintiffs  ;  they  were  dis- 
counted for  the  benefit  of  Moore,  and  he  made 
the  payments  and  took  up  the  notes  at  maturi- 
ty. With  the  exception  of  the  fact  that  one  of 
the  notes  was  protested  for  non-payment.there 
was  not  a  particle  of  evidence  tending  to  prove 
that  the  defendants  ever  knew  the  plaintiffs 
were  holders  of  the  paper.  Evidence  of  the 
protest,  without  showing  under  what  circum- 
stances it  was  made,  did  not  authorize  any  pre- 
sumption on  that  subject.  The  demand  of  pay- 
ment may  have  been  made  at  the  defendants' 
counting-room  in  their  absence  ;  or  if  the  de- 
mand was  personal;  it  was  not  necessary  to  its 
validity  that  the  name  of  the  bolder  should 
have  been  mentioned  by  the  clerk  or  notary. 
But  if  evidence  of  the  protest  warranted  any 
inference  against  the  defendants,  it  was  a 
conclusion  of  fact  to  be  drawn  by  the  jury, 
and  not  a  presumption  of  law  to  be  pronounced 
by  the  court. 

Nexsen,  the  discount  clerk,  says  this  was  an 
accommodation  note.  In  this  remark  I  pre- 
sume he  alluded  to  the  distinction  made  by 
bankers  between  paper  which  is  to  be  paid  at 
maturity,  and  such  as  is  to  be  renewed  from 
time  to  time,  as  the  convenience  of  the  person 
obtaining  the  discount  may  require.  The  one  is 
usually  (It-nominated  business,  and  the  other 
accommodation  paper.  The  witness  does  not 
profess  to  know  anything  of  ilic  transactions 
between  the  makers  and  the  indorscrs  of  the 
note;  he  only  apeak**  of  what  t<x>k  place  be- 
tween Moore  and  the  plaintiffs.  It  seems,  how- 
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•ever,  to  have  been  assumed  on  the  trial,  that 
the  witness  intended  to  be  understood  in  a  dif- 
ferent sense,  and  that  the  notes  were  not  made 
53O*]  for  value. but  for  *the  accommodation 
of  Moore.  Granting  that  fact,  it  cannot  aid  the 
plaintiffs.  If  the  defendants  lent  their  notes  to 
Moore,  that  did  not  constitute  him  their  agent 
for  any  person  whatever.  He  went  into  the 
market,  negotiated  and  raised  money  on  the 
paper;  but  be  did  it  for  himself,  not  for  the  de- 
fendants. He  was  a  dealer  with  the  plaintiffs 
— the  defendants  were  not. 

The  question  whether  the  defendants  were 
bound  to  pay  the  notes  lent  to  Moore,  while 
they  were  partners,  is  entirely  foreign  to  the  in- 
quiry whether  they  became  dealers  with  every 
person  into  whose  hands  the  notes  might  pass. 
There  was,  no  doubt,  a  legal  privity  between 
the  makers  and  every  bona  fide  holder  of  the 
paper.  The  defendants  were  bound  to  take  it 
up.  because  such  was  the  obligation  of  their 
contract.  But  it  cannot.  I  think,  with  the  least 
degree  of  propriety,  be  said  that  they  became 
•dealers;  that  they  traded  or  transacted  business 
with  the  holders.  In  point  of  fact,  the  defend- 
ants never  had  any  communication  with  the 
plaintiffs  on  the  subject  of  the  notes,  and  so  far  j 
as  appears,  they  never  knew  that  the  plaintiffs  | 
were  the  holders.  If  this  be  such  a  case  of  j 
dealing  as  requires  actual  notice  of  dissolution,  ! 
the  hazards  of  a  mercantile,  or  other  partner- ! 
ship  requiring  the  use  of  credit,  must  be  great  j 
indeed.  They  can  easily  give  notice  to  all  cor- 
respondents of  the  house;  their  books  will  show 
with  whom  they  have  had  business  transac- 
tions; they  can  ascertain  to  whom  they  have 
negotiated  partnership  paper,  and  from  whom 
it  has  been  taken  up,  but  it  is  impossible  that 
they  should  be  able  to  trace  it  into  all  the 
hands  through  which  it  may  have  passed.  If 
the  rule  involved  in  the  decision  of  the  court 
below  is  to  be  regarded  as  the  law  of  the  land, 
no  diligence  in  giving  notice  of  dissolution  can 
save  one  partner  from  the  peril  of  being  ruined 
by  the  other.  We  have  not  been  referred  to  any 
authority  carrying  the  rule  which  requires  act- 
ual notice  to  dealers,  so  far  as  it  has  been  car- 
ried in  this  case,  and  my  own  examination  en- 
ables me  to  pronounce  with  some  degree  of 
confidence  that  none  can  be  found.  In  all  the 
cases  which  have  fallen  under  my  observation, 
where  a  newspaper  notice  has  been  held  insuf- 
•531*]  flcient, there  *had  been  something  more 
than  a  legal  privity,  or  a  constructive  dealing 
— there  bad  been  actual  trading  or  business 
transactions  between  the  parties.  I  think  the 
charge  was  erroneous,  and  that  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Affirmed— 22  Wend.,  183. 

Cited  in— 1  Hill.  576;  12  N.  Y.,  287;  89  N.  Y..  575:  25 
Am.  Hep..  248; 24  Hun., 262 :  2  Barb.,  553: 6  Barb.,  250; 
12  Barb..  54;  1  Rob.,  554;  1  E.  D.  S.,  552;  34  Am.  Dec., 
521  (4  Whart.  482). 


MURRAY  ET  AL.  v.  WOODEN. 

Conveyance  of  Lands  by  Indians — Statute* — 
Ratification  of  Conveyance — Effect  of  Certifi- 
cate of  Approbation — Ejectment — Act  of  Con- 
gress. 

Previous  to  the  Acts  of  the  Legislature  of  this 
State,  passed  in  1809  and  1810,  in  respect  to  the  con- 
veyance of  lands  by  Indians,  an  Indian  owning:  lands 
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within  this  State,  though  by  title  derived  from  the 
government,  had  no  legal  capacity  to  convey,  and  a 
conveyance  by  him,  unless  ratified  in  the  form  pre- 
scribed by  Taw,  is  inoperative  and  void. 

And  though  a  conveyance  of  lands  by  an  Indian 
be  subsequent  to  its  date  ratified  by  a  certificate  of 
approbation  of  the  Surveyor-General  in  the  form 
prescribed  by  law,  it  is  still  inoperative,  if,  previous 
to  the  granting  of  such  certificate,  the  Indian  has 
conveyed  to  a  third  person,  and  the  deed  to  such 
third  person  has  been  approved  in  the  mode  pre- 
scribed by  law  previous  to  the  Indorsement  of  the 
certificate  of  approbation  upon  the  deed  first  exe- 
cuted. 

The  certificate  of  approbation  indorsed  upon  the 
first  deed,  does  not  operate  to  render  the  deed  valid 
by  relation  from  the  time  of  its  date. 

In  an  action  of  ejectment  by  the  grantee  of  the 
second  deed  against  the  grantee  of  the  first,  the  fact 
that  the  certificate  of  approbation  indorsed  upon 
the  second  deed  was  improvidently  or  erroneously 
granted,  will  not  avail  to  defeat  a  recovery. 

Nor  will  a  recovery  be  prevented  by  showing  that 
the  grantee  in  the  second  deed  or  his  agent,  at  the 
time  of  the  obtaining  of  the  second  deed,  knew  of 
the  existence  of  the  first  deed. 

A  deed  from  an  Indian  executed  and  ratified  in 
conformity  to  the  laws  of  this  State,  is  a  valid  and 
operative  conveyance,  notwithstanding  the  law  of 
Congress  that  no  grant  of  lands  from  any  Indian 
shall  be  valid  unless  made  by  treaty  or  convention 
entered  into  pursuant  to  the]  Constitution  of  the 

U  •    O. 

Citations— 20  Johns,  693 ;  Const,  of  1777,  sec.  28;  2 
Laws  of  U.  S.,  221,  sec.  4;  362,  sec.  8:  542.  sec.  12;  vol.3, 
288,  sec.  12:  463,  sec.  12;  7  Johns.,  290;  9  Johns,  362;  14 
Johns,  181,  472;  2  B.L.,  172,  sec.  46.  Act,  March  2, '1810; 
15  Johns.,  264;  16  Johns.,  110;  27  Hen.  VIII.,  ch.  18: 
Cro.  Jac.,  52, 408:  Cro.  Car.,  217;  5  Wend.,  532;  2  Wend., 
443;  Priv.  L.,  1809,  p.  62;  Act,  1801,  vol.  I.,  464.  W.  & 
S.  ed. 

THIS  was  an  action  of  ejectment  tried  at  the 
Seneca  .Circuit  in  May,  1834.  before  the 
Hon.  Daniel  Moscley,  one  of  the  Circuit  Judges. 
In  1791. letters  patent  issued  to  John  Sagora- 
hasee,  an  Oneida  Indian. who  served  as  a  lieu- 
tenant in  the  Revolutionary  War,  granting  to 
him  lots  Nos.  33  and  93,  in  Junius.  Feb.  28, 
1810,  William, the  son  and  heir  of  John  Sagora- 
hasee,  by  deed,  bargained,  sold,  remised,  re- 
leased and  quitclaimed  lot  No.  93  to  John  B. 
Murray  and  *John  P.  Mumford.  Mar.  [*632 
5,  1810,  the  Surveyor  General  of  the  State  in- 
dorsed on  the  deed  a  certificate  approving  the 
sale  in  these  words:  "I  certify  that  the  within 
conveyance  appears  to  me  in  legal  form,  and  to 
have  been  fairly  obtained,  and  that  the  con- 
sideration therein  expressed  (considering  the 
doubtful  nature  of  the  right  and  interesfcon- 
veyed  by  the  grantor),  is,  in  my  opinion,  com- 
petent,and  has  been  fully  paid;  I  do.therefore, 
indorse  this  my  approbation  of  the  said  con- 
veyance, pursuant  to  the  Act  entitled  'An  Act 
Conveying  Bounty  Lands  Granted  to  Certain 
Indians  for  Military  Services  in  the  Revolu- 
tionary War,'  passed  3d  March,  1810."  The 
execution  of  this  deed  was  proved  by  a  sub- 
scribing witness,  and  it  was  recorded  in  the 
County  of  Seneca  Mar.  20, 1810.  The  plaintiffs 
offered  it  in  evidence.  The  counsel  for  the  de- 
fendant objected,  that  as  the  deed  was  a  mere 
quitclaim,  and  as  no  evidence  had  been  offered 
showing  either  previous  possession  or  title  in 
the  grantees,  that  it  ought  not  to  be  received  in 
evidence.  They  also  objected  to  its  introduc- 
tion on  the  ground  that  the  certificate  of  the 
Surveyor- General  was  not  conformable  to  the 
requirements  of  the  statute.  The  objections 
were  overruled  and  the  deed  received.  It  was 
admitted  that  John  B.  Murray  was  dead,  and 
that  the  plaintiffs  were  his  heirs  at  law.  The 
plaintiffs  then  produced  in  evidence  an  exem- 
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'plification  of  a  record  of  judgment  in  partition 
between  John  P.  Mumford  and  themselves. by 
•which  102i  acres  of  land  in  the  north  end  of  lot 
No.  93  were  allotted  and  set  off  to  the  plaint- 
tiffs.  It  was  proved  that  as  early  as  1808,  Mur- 
ray and  Mumford  were  in  possession  of  parts 
•of  lot  No.  93.  The  defendant  was  shown  to  be 
in  possession  of  the  premises  in  question  at  the 
•commencement  of  this  suit.  Upon  this  evi- 
dence the  plaintiffs  rested. 

The  defendant  produced  in  evidence  a  deed 
from  William,  the  son  of  John  Sagorahasee.to 
Peter  Smith,  bearing  date  Aug.  7,  1797,  con- 
veying lots  Nos.  33  and  93  in  Junius,  which  was 
recorded  in  the  County  of  Onondaga,  Aug.  11, 
1797,  and  a  deed  from  Peter  Smith  to  the  de- 
fendant, bearing  date  Dec.  20. 1822,  conveying 
533*]  *160  acres  of  land  off  of  the  north  end 
of  lot  No.  93,  which  was  recorded  in  the  Coun- 
ty of  Seneca  on  the  day  of  its  date.  The  de- 
fendant also  produced  in  evidence  a  deed  from 
William,  the  son  of  John  Sagorahasee,  to  Z.  P. 
Gillet,  bearing  date  May  26,  1809,  conveying 
lots  Nos.  33  and  93,  in  Junius,  with  a  certificate 
of  the  Surveyor-General  of  the  State  indorsed 
thereon  of  the  date  of  April  26,  1810,  that  the 
deed  had  been  fairly  obtained,  and  that  in  his 
opinion  the  consideration  was  competent  and 
.had  been  fully  secured,  and  that  he.therefore, 
had  indorsed  his  approbation  of  the  convey- 
ance in  compliance  with  an  Act  passed  in  1809, 
for  the  relief  of  the  heirs  of  the  Oneida  In- 
dians. This  deed  was  recorded  in  the  clerk's 
office  of  the  County  of  Seneca,  Apr.  13,  1810. 
Gillet  testified  that  previous  to  his  purchase  he 
informed  the  Surveyor-General  of  his  intention 
to  purchase,  who  approved  of  the  same  and 
gave  him  written  instructions  in  respect  thereto; 
that  he  made  the  purchase  and  obtained  the 
•deed  of  May  26,  1809,  in  conformity  to  such 
instructions.  In  July,  1809,  he  presented  the 
deed  to  the  Surveyor-General  in  N.  Y.,  who 
promised  to  indorse  bis  approbation  on  his  re- 
turn to  Albany.  Simeon  De  Witt, the  Surveyor- 
•General,  testified,  in  substance,  that  the  words 
"considering  the  doubtful  nature  of  the  right 
and  interest  conveyed  by  the  grantor"  inserted 
in  the  certificate  indorsed  upon  the  deed  to 
.Murray  and  Mumford.  was  probably  inserted 
on  account  of  the  previous  deed  to  Gillet;  that 
be  understood  at  the  time  that  Gillet  was  con- 
fined in  prison  and  would  not  probably  be  able 
to  fulfill  his  obligations.  It  was  admitted  that 
the  deed  to  Murray  and  Mumford  was  pro- 
•cured  from  the  grantor  by  an  agent  employed 
by  them,  and  that  such  agent  at  the  time  of 
procuring  the  deed,  knew  of  the  existence  of 
the  previous  deed  to  Gillet,  and  that  it  had  not 
been  approved  by  the  Surveyor-General. 

The  counsel  for  the  defendant  insisted  and 
requested  the  judge  to  charge  the  jury  that  the 
deed  to  Murray  and  Mumford  being  a  mere 
quitclaim,  and  the  grantees  not  being  in  pos- 
aession  of  the  premises,  passed  no  title;  that  the 
grantor  having  previously  parted  with  his  in- 
534*]  terest  in  the  *land  to  Gillet,  the  deed  to 
Murray  and  Mumford  was  not  a  legal  convey- 
ance within  the  Act  of  1810;  that  the  deed  hav- 
ing  been  obtained  by  the  agent  of  the  grantees 
with  full  knowledge  of  the  previous  conveyance 
to  Gillet,  it  was  fraudulent  and  void  an  to  Gil- 
let;  that  the  certificate  of  the  Surveyor- General 
upon  the  deed  of  Murray  and  Mumford,  under 
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the  circumstances  of  the  case,  was  a  violation 
of  his  duty  and  void;  and  that  inasmuch  as  the 
plaintiffs  had  declared  on  a  joint  demise,,  and 
the  proof  showed  that  if  they  had  any  interest 
in  the  premises,  their  interest  was  in  separate 
and  distinct  parts  thereof,  they  were  not  .en- 
titled to  recover  under  the  count  contained'  in 
the  declaration.     Instead  of  so  charging,  the 
judge  instructed  the  jury  that  though  it  was 
doubtful  whether  the  certificate  of  the  Survey- 
or General  upon  the  deed  to  Murray  and  Mum- 
ford  was,  under  the  circumstances  of  the  case, 
a  compliance  with  the  Act,  still,  for  the  pur- 
poses of  the  trial  he  would  decide  it  to  be  valid ; 
that  the  knowledge  of  the  agent  of  Murray  and 
Mumford  of  the  existence  of  the  deed  to  Gillet 
did  not  vitiate  the  deed  to  Murray  and  Mum- 
ford,  and   that    such  latter   deed,  though  a 
quitclaim,  passed  the  title,  the  grantees  having 
the  constructive  possession  of  the  land;  that  the 
deed  to  Peter  Smith  was  null  and  void;  and  that 
the  plaintiffs  were  entitled  to  recover  under  the 
joint  demise  laid  in  the  declaration.    The  jury 
found  for  the  plaintiffs.     The  defendant  hav- 
ing excepted  to  the  decisions  of  the  judge  and 
to  his  charge  to  the  jury,  moved  for  a  new  trial. 
Mr.  D.  Cady.  for  the  defendant,  insisted 
that  when  the  deed  to  Gillet  was  approved  by 
the  Surveyor-General  it  became  a  good  and 
valid  deed  by  relation,  from  the  time  of  its 
date,  in  analogy  to  the  Act  27  Hen.  VIII.,  ch. 
16,  respecting  the  enrollment  of  deeds.    1  Bac. 
Abr.,  tit.  Bargain  and  Sale;  Shep.  Touch.,  22«, 
233;  2  Ves.,  71;  Cro.  Jac.,52.  The  Act  of  1809, 
2  R.  L.,  175.  does  not  declare  that  the  title  to 
land  owned  by  an  Indian  patentee  or  his  heirs 
shall  not  pass  unless  a  certificate  of  approba- 
tion shall  be  indorsed  by  the  Surveyor  General, 
but  it  is  enacted  that  the  deed  shall  be  valid,  if 
'executed  with  the  approbation  of  the  [*535 
Surveyor  General.     Whenever,  therefore,  his 
approbation  is  obtained,  the  conveyance  be- 
comes valid  from  the  time  of  the  execution  of 
,  the  deed.  1  Johns.  Cas.,  81;  Shep.  Touch.,  57, 
I  59;  4  Kent.  Com.,  446.  The  deed  to  Murray  & 
Mumford  did  not  convey  a  valid  title.  The  Act 
j  of  1810  contemplated  legal  conveyances  only, 
and  the  deed  to  Murray  &  Mumford  having 
been  executed  after  a  previous  conveyance  to 
Gillet,  was  not  a  legal  conveyance,  and"  if  not  n 
downright  forgery,  was  grossly  fraudulent.    1 
Johns.  C«ts.,  70;  10  Johns.,  460;  4  Crui..  518. 
Notice  to  the  agent  of  Murray  &  Mumford  of 
I  the  prior  deed  was  equivalent  to  a  registry  of 
j  the  prior  deed.     9  Johns..  163;  10  Id.,  40,  457, 
;  460,  466.     The  approbation  of  the  Surveyor- 
j  General,   indorsed   on  Murray  &  Mumford's 
deed,  was,  under  the  circumstances  of  the  case, 
a  void  act.     The  deed  to  Peter  Smith,  of  Aug. 
7,  1797,  was  a  valid  conveyance;  but  if  it  must 
I  be  adjudged  void  by  force  of  the  Act  of  1788, 
I  2  Grecnl.  ed.  of  Laws,  194.  ch.  84,  85.  then,  by 
( the  same  rule  of  construction,  the  deed  to  Mur- 
ray &  Mumford  is  void  by  the  Act  of  Congress 
j  of  1802.  ch.  273.  sec.  12.  The  Act  of  1788  made 
;  it  penal  for  any  iwrson  to  make  a  contract  fur 
I  the  purchase  of  land  within  this  State  of  any 
Indian  or  Indians  residing  within  the  same. 
I  This  Act.  in  the  case  of  Q<*>dtU,  v.  Jnekunn,  20 
Johns.,  693,  was  held  to  extend  to  lands  owned 
by  an  Indian  in  hi-  individual  right. under  title 
derived  fromjthc  State.   When  the  Constitution 
!  of  the  U.  S.  was  adopted,  the  duly  of  preserv- 
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ing  peace  with  the  Indians  and  of  regulating 
trade  and  intercourse  with  them, devolved  upon 
the  General  Government;  and  the  Congress  of 
the  U.  S.  accordingly,  from  time  to  time.passed 
temporary  Acts,  prohibiting  the  purchase  of 
lauds  from  the  Indians  within  the  U.  S.,  aud 
Mar.  30,  1802,  by  Act  of  that  date,  sec.  12,  en 
acted  that  "No  purchase,  grant,  lease  or  other 
conveyance  of  lands,  or  of  any  title  or  claim 
thereto,  from  any  Indian,  or  nation  or  tribe  of 
Indians  within  the  bounds  of  the  United  States, 
shall  be  of  any  validity  in  law  or  equity,  unless 
the  same  be  made  by  treaty  or  convention  en- 
tered into  pursuant  to  the  Constitution."  The 
536*]  purchase  by  Murray  &  Mumford  *was 
in  violation  of  this  Act,  as  much  so  as  the  pur- 
chase bv  Smith  was  in  violation  of  the  Act  of 
the  Legislature  of  this  State  passed  in  1788  and, 
consequently,  the  deed  to  Murray  &  Mumford 
was  void.  The  counsel  also  insisted  that  the 
plaintiffs  were  not  entitled  to  recover  under  a 
joint  demise. 
Mr.  S.  Stevens,  for  the  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  Many  of  the 
important  questions  presented  in  this  case  arose 
on  the  deed  to  Smith,  under  whom  the  present 
defendant  holds,  in  the  case  of  Ooodett  v.  Jack- 
son, decided  in  the  Court  for  the  Correction  of 
Errrors  in  1823,  20  Johns.,  693.  Military  lots 
Nos.  33  and  93  in  the  Township  of  Junius  were 
conveyed,  or  rather  attempted  to  be  conveyed 
by  that  deed,  by  W.  Sagorahasee,  the  son  and 
sole  heir  of  the  patentee.  In  that  case  Smith, 
the  lessor,  brought  the  action  to  recover  pos- 
session of  No.  33,  and  failed;  the  present  ac- 
tion is  brought  by  the  heirs  of  a  subsequent  pur- 
chaser from  the  same  grantor,  for  the  recovery 
of  a  part  of  lot  No.  93,  under  a  deed  in  form, 
properly  approved  and  allowed  by  the  Survey- 
or-General, under  the  Acts  of  1809  and  1810; 
and  the  defendant  deduces  his  title  to  the  prem- 
ises from  Smith  by  way  of  defense.  So  far, 
then,  as  respects  the  legal  operation  and  effect 
of  the  deed  to  Smith  from  the  Indian  heir,  the 
case  of  Goodett  v.  Jacknon  is  in  point,  and  af- 
fords the  highest  authority  for  our  guide.  The 
case  was  most  elaborately  and  learnedly  ex- 
amined by  Chancellor  Kent,  and  his  conclusions 
were  unanimously  concurred  in  by  the  court. 
One  of  the  principal  questions  involved,  and 
which  received  a  full  share  of  his  considera- 
tion, was,  whether  Peter  Smith  was  authorized 
to  purchase  from  William,  the  heir,  in  the  year 
1797;  and  the  conclusion  at  which  he  arrived 
is  succinctly  stated  at  the  close  of  the  opinion, 
as  follow:  "  By  the  Constitution  and  statute 
law  of  this  State,  no  white  person  can  pur- 
chase any  right  or  title  to  land,  from  any  one 
or  more  Indians,  either  individually  or  collect- 
ively, without  the  authority  and  consent  of  the 
Legislature;  and  none  such  existed  when  the 
o37*l  land  in  *question  was  purchased  by 
Peter  Smith  in  1797."  This  result  was  derived 
from  an  exposition  of  the  28th  section  of  the 
Constitution  of  1777,  and  the  Act  of  the  Leg- 
islature passed  in  1788.  The  force  and  author- 
ity of  this  decision  is  now  sought  to  be  im- 
pungned,  by  the  application  of  the  3d  subdi- 
vision of  the  8th  section  of  the  1st  article  of  the 
Constitution  of  the  U.  S.,  which  provides  that 
Congress  shall  have  power  "  to  regulate  com- 
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merce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes,  and 
also  the  several  Acts  subsequently  passed  by 
Congress  upon  that  subject.  2  L.  U.  S.,  p.  221, 
sec.  4;  p.  362,  sec.  8;  p.  542,  sec.  12;  vol.  3,  p. 
288,  sec.  12;  p.  463,  sec.  12.  The  provision  in 
the  State  Constitution  of  1777,  and  in  the  Act 
of  1788,  and  in  the  subsequent  Acts,  had  fre- 
quentlv  been  under  the  consideration  of  this 
court,  7  Johns..  290  (1810);  9  Id.,  362(1812);  14 
Id.,  181,  472  (1817),  previous  to  the  discussion 
here  and  in  the  Court  for  the  Correction  of 
Errors  of  the  case  of  Ooodett  v.  Jackson;  and  in 
none  of  the  cases  had  it  occurred  to  the  coun- 
sel or  the  court  that  this  clause  of  the  Consti- 
tution of  the  U.  S.,  or  that  the  Acts  of  Con- 
gress in  pursuance  thereof,  had  any  bearing 
upon  the  question,  or  could  in  any  way  effect 
the  authority  of  the  state  laws.  The  position 
of  the  learned  counsel  now  is,  that  upon  the 
adoption  of  the  Constitution  of  the  U.  S.  this 
State,  by  the  operation  of  the  clause  in  the  Con- 
stitution above  referred  to,  surrendered  to  the 
General  Government  the  power  to  regulate  the 
sale  of  Indian  lands,  and  that  thereby  the  28th 
section  of  the  State  Constitution  became  virt- 
ually abrogated,  and  that  the  Act  of  1788  and 
all  subsequent  Acts  upon  the  subject  were 
passed  without  authority,  and  were  void;  and, 
as  a  necessary  consequence,  that  neither  the 
plaintiffs  nor"  the  defendant  have  shown  any 
lawful  or  valid  title  to  the  lot — both  purchasers 
from  the  Indian  under  which  the  respective 
parties  claim  title  having  been  made  in  viola- 
tion of  the  laws  of  Congress. 

The  court  aad  counsel  must  have  considered 
this  provision  of  the  U.  S.  Constitution  as  not 
applicable  to  purchases  from  individual  In- 
dians, at  least  in  respect  to  the  bounty  lands 
granted  by  the  State  ;  and,  indeed,  there  is 
some  difficulty  *in  perceiving  how  the  [*538 
clause  can  be  construed  as  applying  to  the  dis- 
position of  Indian  lands,  either  individually  or 
by  tribes.  It  would  seem  to  be  carrying  the 
power  simply  "  to  regulate  commerce  with  the 
Indian  tribes,"  to  an  extent  beyond  the  legit- 
imate and  common  meaning  of  the  terms  them- 
selves, or  in  the  connection  in  which  they  are 
used.  It  is  not  important,  however,  to  discuss 
this  question,  as  it  must  have  been  the  received 
understanding  of  all  heretofore,  that  the  pro- 
vision in  the  Constitution  of  the  U.  S.  could 
not  be  applied  to  the  case  of  individual  sales, 
or  at  all  events  not  to  sales  of  the  bounty  lands 
granted  to  individual  Indians  by  the  State  ; 
and  that  it  should  be  confined  to  lands  held  in 
common  by  the  tribes. 

But  it  is  contended  that  the  deed  to  Gillet  of 
the  date  May  26,  1809.  which  was  approved  by 
the  Surveyor-General  Apr.  26,  1810,  agreeably 
to  the  Acts  of  1809  and  1810  (see  Priv.  L., 
1809,  p.  62,  and  the  Act  of  1810,  2  R.  L.,  172, 
sec.  46),  shows  a  title  out  of  the  person  under 
whom  the  plaintiffs  claim  title,  and  must, 
therefore,  defeat  the  action.  The  deed  to  Gillet 
was  the  oldest,  but  the  approval  by  the  Sur- 
veyor General  took  place  subsequent  to  the  ex- 
ecution of  the  deed  to  Murray  &  Mumford, 
and  subsequent  also  to  the  approval  of  the  same 
by  the  Surveyor-General.  Since  the  Act  of 
1801,  Vol.  I.,  W.  &  S.  ed.,  464,  all  the  cases 
agree,  that  the  deed  of  the  Indian  conveys  no 
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title  to  the  purchaser  ;  see  15  Johns.,  264,  in 
addition  to  cases  before  referred  to  ;  and  it 
-  i  ins  necessarily  to  follow,  that  until  the  terms 
upon  which  the  authority  to  convey  (to  be 
found  in  the  Acts  of  1809  and  1810)  are  com- 
plied with,  no  title  passed.  It  is,  however, 
contended  that  the  approval  Apr.  26  related 
back  to  the  date  of  the  deed,  and  thereby  over- 
reached the  deed  to  Murray  &  Mumford.  The 
difficulty  in  the  way  of  that  position  is,  that 
previous  to  the  Act  of  1809  no  ability  whatever 
to  convey  existed  ;  and  then  the  power  given 
was  clogged  with  certain  conditions,  without 
the  observance  of  which  no  power  still  existed ; 
and  it  would  be  absurd  to  give  effect  by  rela- 
tion back  to  a  time  when  neither  the  grantors 
nor  purchaser  had  brought  themselves  within 
the  power  conferred.  The  case  is  analogous  to 
539*]  *the  deed  of  A  feme  covert,  which  takes 
effect  only  from  the  time  of  the  acknowledg- 
ment under  the  statute,  and  not  by  relation  to 
its  date;  16  Johns.,  110;  and  in  this  respect 
the  case  is  also  distinguishable  from  the  en- 
rollment of  a  bargain  and  sale,  which,  if  done 
within  six  months,  relates  back  to  the  delivery 
and  avoids  all  mesne  conveyances  and  incum- 
brances  ;  and  even  on  this  question  a  good  deal 
of  difficulty  and  conflict  of  opinion  existed 
among  the  judges,  before  this  construction  of 
the  27  Hen.  VIII.,  ch.  18,  became  settled.  Cro. 
Jac.,  52 ;  Cro.  Car.,  217  ;  Cro.  Jac.,  408.  Al- 
though this  distinct  point  was  not  under  the 
consideration  of  the  judge,  in  the  examination 
of  the  case  of  Jackson  v.  Hill,  5  Wend.,  532, 
his  individual  opinion  wasin  coincidence  with 
the  one  above  expressed.  There  the  deed  toG. 
was  given  May  29,  1809,  and  approved  Apr. 
28,  1810,  and  the  question  was  whether  the  ap- 
proval must  be  simultaneous  with  the  execu- 
tion of  the  conveyance.  The  court  decided  that 
it  was  not  necessary,  and  that  the  deed  was 
good  from  the  time  of  the  approval. 

It  was  proved  that  the  agent  of  Murray  & 
Murnfordknewof  the  deed  to  Gilletatthe  time 
bo  made  tin-  purchase  and  obtained  the  deed 
from  the  Indian  ;  and  it  is,  therefore,  con- 
tended that  the  deed  to  Murray  &  Mumford 
was  fraudulent  and  void  ;  the  answer  to  which 
i-.  that  if  our  view  above  be  correct,  in  respect 
t<>  the  inability  of  the  Indian  toconve^,  except 
according  to  the  terms  of  the  Acts  of  1809  and 
1MO,  then,  in  judgment  of  law,  no  deed  to 
(iillet  existed  at  the  time  of  the  execution  of 
the  deed  to  Murray  &  Mumford. 

The  form  of  the  approval  of  the  deed  to 
Murray  &  Mumford  was  in  full  compliance 
with  the  statutes.  Whether  the  consideration 
p.iiil  was  sufficient  or  not.  was  left  entirely  to 
the  discretion  of  the  Surveyor-General.  A 
M triple  approval  is  sufficient.  15  Johns.,  264. 
Kven  if  that  officer  erred  in  supposing  that 
there  wan  some  doubt  about  the  title  of  the 
pan  tor  and.  therefore,  was  too  readily  satisfied 
«  itli  the  amount  of  the  consideration,  the  error 
<  .mint  affect  the  validity  of  his  certificate, 
which  is  good  in  point  of  form.  Until  vacated 
A4O*]  *by  a  direct  proceeding,  it  gives  effect 
to  the  conveyance. 

The  judgment  in  partition,  by  which  the  in 
i.  n-,t  of  John  B.  Murray,  deceased,  in  the  lot 
was  set  off  to  the  plaintiffs  jointly  who  recov- 
ered under  the  direction  of  the  judge,  and  who 
are  the  heirs  at  law  of  the  deceased,  is  unex- 
WKKD.  17. 


ceptionable,  and  sustained  the  first  count.    2 
Wend.,  443. 
New  frial  denied. 

Distinguished— 22  Ind.,  58. 

Cited  in-1  Hill,  124:  16  N.  Y..  222 :  54  Barb.,  126 :  1 
Abb.  U.  S.,  383 ;  1  Dill.,  277  ;  47  Wis.,  294. 


THE  PEOPLE  9.  ARCHER  GALLOWAY. 

False  Pretenses — Obtaining  Signature  by — Stat- 
ute— Deed  of  Lands  by   Wife. 

To  bring  a  case  within  the  statute  punishing  the 
obtaining  of  the  signature  of  a  person  to  a  written 
instrument  by  false  pretenses,  the  instrument  must 
be  of  such  a  character  as  that  it  may  work  a  preju- 
dice to  the  property  of  the  person  affixing  the  sig- 
nature, or  of  some  other  person. 

A  deed  of  lands  by  a  wife,  conveying  real  estate 
belonging  to  her  in  her  own  right,  executed  by  her 
with  her  husband,  at  the  solicitation  of  the  hus- 
band, under  the  pretense  that  it  was  a  deed  of  lands 
belonging  to  him,  but  not  acknowledged  by  the 
wife  in  the  mode  prescribed  by  law  for  passing  the 
estate  of  a  feme  covert,  is  not  such  an  instrument  as 
is  contemplated  in  the  statute. 

Citations— 1  R.  S..  758.  sec.  10;  16  Johns..  110;  20 
Johns.,  301;  2  R.  S.,  677,  sec.  53:  11  Wend.,  18;  2 
Leach,  483  (case  190),  503  (case  197):  1  Leach.  117  (case 
57);  2  East,  P.  C..  942,  953,  956;  Russ.  &  R.,  193,  195,  456 

T?  RROR  from  the  Wayne  General  Sessions. 
JL!  Archer  Galloway  was  indicted  for  having 
obtained  the  signature  of  his  wife,  Rosanna 
Galloway,  to  a  deed  of  certain  lands  in  the 
County  of  Wayne,  in  this  State,  whereof  she 
was  seised  in  her  own  right  in  fee,  by  the  false 
pretense  that  the  deed  to  which  he  desired  her 
to  affix  her  signature  was  a  deed  of  lands 
belonging  to  him  in  the  State  of  Illinois.  The 
deed  was  executed  by  the  wife,  but  was  not 
acknowledged  by  her  before  any  officer  au- 
thorized to  take  the  acknowledgment  of  deeds. 
The  deed  bore  date  Nov.  25,  1834 ;  the  wife 
died  Aug.  7,  1835.  and  Sep.  12,  1836,  the  hus 
band  was  indicted.  He  was  tried,  convicted 
and  sentenced  to  three  years'  imprisonment  in 
one  of  the  stale  prisons.  A  bill  of  exceptions 
was  tendered  and  signed,  and  a  writ  of  error 
was  sued  out,  which  brought  up  the  record  of 
conviction  and  the  bill  of  exceptions.  The  case 
was  argued  by, 

*Mr.  J.  M.  Holley.  for  the  pris-  [*541 
oner. 

Mr.  S.  Beardsley,  Atly-Oen.,  for  the 
people. 

By  the  Court,  Bronson, ./.  It  is  objected 
that  the  indictment  is  insufficient,  because  it 
does  not  allege  that  the  deed  was  acknowl- 
edged by  the  wife  at  or  after  the  time  that  her 
signature  was  obtained.  At  the  common  law  a 
feme  covert  could  only  aliene  her  lands  by  fine 
or  common  recovery  ;  but  in  this  State  she 
may  aliene  by  deed,  acknowledged  before  a 
public  officer,  on  a  private  examination  apart 
from  her  husband.  The  statute  expressly  pro- 
vides that  no  estate  of  a  married  woman  shall 
paws  by  any  conveyance  not  so  acknowledged. 
1  K.  S.,  758,  sec.  10.  That  an  instrument  pur 
porting  to  be  the  deed  of  a  ftmf.  car+rt  is. 
before  acknowledgment,  utterly  void,  has  been 
repeatedly  adjudged.  It  is  not  her  deed.  Jac.k- 
ton  v.  Steven*,  16  Johns.,  1 10;  J<ifk*on  v.  Cairn*, 
20  John!*.,  301. 

The  statute  under  which  the  defendant  was 
indicted  provides  that  every  person  who.with 
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intent  to  cheat  or  defraud  another,  shall  de- 
signedly, by  color  of  any  false  token  or  writing, 
or  by  any  other  false  pretense,  obtain  the  sig- 
nature of  any  person  to  any  written  instrument, 
or  obtain  from  any  person  any  money,  person- 
al property,  or  valuable  thing,  shall,  upon  con- 
viction thereof,  be  punished  by  imprisonment, 
etc.     2  R.  8.,  677,  sec.  53.    That  part  of   the 
section  which  makes  it  an  offense  to  obtain 
the  signature  of  a  person  by  a  false  pre 
tense,  is  a  new  provision, and  the  question  now 
presented  has  never  been  considered  by  this 
court.  Although  the  language  is  general, "any 
written  instrument,"  the  writing  to  which  the 
signature  is  obtained  must,  I  think,  be  one 
which  is  not  utterly  worthless.     This  statute,  ; 
like  that  against  forgery,  was  made  to  protect  j 
men  in  the  enjoyment  of  their  property,  and 
if  the  instrument  obtained  can  by  no  possibil- 
ity prejudice  anyone  in  relation  to  his  estate, 
it  will  not  be  an  offense  within  the  statute.    If 
the  rule  were  otherwise,  a  man  might  be  pun 
ished  criminally  for  obtaining  the  signature  of 
another  to  an  idle  letter,  or  any  other  writing 
of  no  legal  importance.  Although  it  is  not  nec- 
542*]  essary  *to  the  offense  that  the  party 
signing  should  actually  suffer  loss  or  injury, 
People  v.  Gcnung,  11  Wend.,  18,  yet  the  instru- 
ment signed  must  be  one  which  could  work  an 
injury  to  the  person  from  whom  it  is  obtained. 
In  prosecutingforforgery.it  is  material  that 
the  instrument  should  not  upon  its  face  appear 
to  be  illegal  or  void.     In  King  v.  Moffat,  2 
Leach, 483  (case  190), the  defendant  was  indict- 
ed for  forging  a  bill  of  exchange.     The  instru- 
ment was  not  drawn  or  attested  in  the  manner 
prescribed  for  bills  of  that  particular  descrip- 
tion; and  under  such  circumstances  the  stat- 
ute had  declared  the  instrument  void.     The 
question  whether  the  defendant  was  properly 
convicted  of  the  forgery  having  been  reserved, 
the  unanimous  opinion  of  the  twelve  judges 
was  delivered  by  Mr.  J,  Ashurst,  that  the  bill 
of  exchange,  if  real,  would  not  have  been  val- 
id or  negotiable  and,  therefore,  the  forging  of 
it  was  not  a  capital  offense.     There  is  a  dis- 
tinction between  the  case  of  an  instrument  ap- 
parently void  and  one  where  the  invalidity  is 
to  be  made  out  by  the  proof  of  some  extrinsic 
fact.     In  the  former  case  the  parly  who  makes 
the  instrument  cannot.in  general,  be  convicted 
of  forgery,  but  in  the  latter  he  may.     In  King 
v.  Sterling,  1  Leach,  117  (case  57),  the  defend- 
ant was  convicted  of  forging  a  will,  although 
the  supposed  testator  was  still  living,  and  ap- 
peared a*,  a  witness  on  the  trial.     Mr.  J.  Fos- 
ter, in  delivering  the  opinion  of  the  judges, 
said  that  an  instrument  may  be  the  subject  of 
forgery,  although,  in  fact,  it  should   appear 
impossible  for  such  an  instrument  to  exist, 
provided  the  instrument  purports  on  the  face 
of  it  to  be  good  and  valid,  as  to  the  purposes 
for  which  it  was  intended  to  be  made.     See 
also  Bex  v.  Cogan,  2  Leach,  503  (case  197);  case 
of  James  M'Intotth.  2  East  P.  C.,  942,  956.     In 
the  case  of  Thomas  Watt,  2  East  P.  C.,  953,  the 
invalidity  of  the  instrument  was  apparent  upon 
its  face.  *  The  prisoner  was  convicted  of  forg 
ing  a  will  of  land,  attested  by  only  two  wit 
nesses;  but  the  judges  on  conference  held  the 
conviction  wrong.  So  a  man  cannot  be  convict- 
ed of  forging  a  note  or  a  bill  which  is  appa- 
rently incomplete  for  the  want  of  a  signature 

228 


or  the  name  of  a  payee.  Rex  v.  Pateman,  Russ 
&  R.,  455.  *Rex  v.  Michard*  and  Rex  [*543 
v.  Randall,  Ib.,  193,  195.  Where  the  instru- 
ment forged  is  apparently  void,  there  is  little 
probability  that  anyone  can  be  defrauded,  but 
it  is  otherwise  where  the  invalidity  of  the  in- 
strument depends  on  some  collateral  fact  not 
appearing  on  its  face  This  seems  to  be  the 
reason  for  the  distinction  which  has  been  men- 
tioned. 

If  the  defendant  could  not  have  been  con- 
victed of  forgery  had  he  affixed  the  name  of 
his  wife  to  this  instrument  without  her  con- 
sent, I  think  he  should  not  have  been  convict- 
ed of  the  offense  of  obtaining  her  signature  to 
the  instrument  by  a  false  pretense.  As  the  in- 
dictment is  insufficient,  it  is  unnecessary  to 
look  into  the  various  questions  which  arose  on 
the  trial. 

Judgment  reversed. 

Cited  in— 21  Wend.,  414 ;  4  Hill,  128 :  4  Denio,  528 :  3 
Abb.  App.  Dec.,  442;  3  Hun,  293;  20  Hun,  62.  n.,  63  ; 
8  Barb.,  563 ;  9  Barb.,  673 ;  5  T.  &  C.,  474 ;  5  Park..  169 ; 
6  Park.,  686;  30  Ind.  352  ;  25  Am.  Rep..  477.  640  (53 
Ala.,  467). 


PATTERSON    ET  AL.   v.  WESTERVELT. 

Action  against  Sfieriff  for  Negligent  Escape — 
Measure  of  Damages — Evidence — Actual  Dam- 
age—  Waiter  of  Objection  Below. 

In  an  action  on  the  case  against  a  sheriff -for  a  neg- 
ligent and  not  a  voluntary  escape,  the  measure  of 
damages  is  the  actual  loss  or  injury  sustained  by 
the  plaintiff ;  prima  facie  the  plaintiff  is  entitled  to 
recover  the  amount  of  his  judgment  against  the 
prisoner,  but  the  defendant  is  at  liberty  to  give  evi- 
dence of  the  poverty  of  the  prisoner  or  other  cir- 
cumstances tending  to  show  the  actual  damage  of 
the  plaintiff, to  which  the  jury  are  authorized  to  lim- 
it the  verdict. 

It  seems  that  even  in  case  of  a  voluntary  escape 
the  same  rule  prevails. 

The  above  rule  appears  to  be  at  variance  with  that 
prevailing  in  like  cases  in  Westminster  Hall. 

The  plaintiff  in  such  an  action  may  prove  ineffect- 
ual search  for  the  prisoner  after  his  escape,  and 
may  show  a  letter  written  by  him  after  the  escape 
for  the  purpose  of  proving  him  beyond  the  reach  of 
process;  generally,  acts  and  declarations  of  the 
prisoner  after  the  escape  are  inadmissible,  but  acts 
and  declarations  previous  to  the  escape  may  be  giv- 
en in  evidence. 

Where,  bn  the  trial  of  a  cause,  a  fact  necessary  to 
the  maintenance  of  the  action  is  from  the  course 
of  the  trial  manifestly  assumed  as  proved,  on  a  mo- 
tion for  a  new  trial  the  party  against  whom  the  fact 
operates  is  not  at  libertsr  to  raise  the  objection,  that 
from  the  case  made  it  does  not  appear  that  the  fact 
was  proved. 

Citations-6  Pick.,  468  ;  1  Johns..  215 ;  7  Johns..  189  ; 
2  Bay.,  395 ;  2  Mass.,  526 ;  10  Mass.,  470 :  11  Mass..  89, 
188;  13  Mass..  187;  16  Mass..  294:  2Greenl.,  46;  9  Conn., 
379;  4  Vt.,  215:  1  Hawks,  423;  5  Watts,  141.  144: 
Clayt.,  34 ;  2  Stark.,  ed.  of  1837,  740 ;  Norris,  Peake, 
008;  9  Johns.,  300:  5  Moore  &  P.,  284 ;  9  Dowl.  &  R., 
878;  1  Cow.,  240 ;  1  R,  8..  new  ed..  807. 

THIS  was  an  action  on  the  case  against  the 
defendant  as  late  sheriff  of  the  City  and 
County  of  N.  Y. ,  for  the  escape  of  one  John 
Kelly  from  his  custody;  Kelly  having  been  ar- 
rested on  a  capias  ad  respondendum  at  the  suit 
*of  the  plaintiffs,  and  the  sheriff  hav-  [*544 
ing  returned  him  in  custodia.  The  cause  was 
tried  at  the  N.  Y.  Circuit  in  Oct.,  1835,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges.  An  exemplification  of  the  capias  return- 
able in  May  Term.  1834,  and  of  the  return  in- 
dorsed thereon,  was  read  in  evidence.  Henry 
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Ramsay, a  witness  for  the  plaintiff  s.testified  that 
hi;  was  jailer  of  the  City  and  County  of  N.  Y. 
in  the  year  1834;  he  knew  John  Kelly,  but  did 
not  know  when  he  left  the  jail,  or  whether  he 
left  the  city  at  all.  He  said  he  could  ascer-' 
t:.in  the  day  at  the  jailer's  office,  and  was  re 
q  tested  by  the  plaintiff's  counsel  to  do  so.  The 
judge  directed  the  plaintiff  to  proceed  with  the 
o;  her  evidence  in  the  case, who  thereupon  pro 
diiccd  an  exemplification  of  a  judgment  ren- 
(1  -r.-il  in  this  court  in  favor  of  the  plaintiffs 
against  Kelly,  for  $10.72-2.98,  signed  Oct.  30, 
l^U.  The  judge  here  decided  that  to  entitle 
the  plaintiffs  to  recover  beyond  nominal  dam- 
ages, it  was  incumbent  upon  them  to  show  the 
etient  of  the  injury  sustained  by  them.  The 
plaintiffs  thereupon  produced  in  evidence  a  pe- 
tition presented  by  Kelly  to  the  Recorder  of  the 
City  of  N.  Y.  Aug.  2,  1834,  stating  that  a  suit 
h:id  been  commenced  against  him  in  the  N.Y. 
C.  P.  by  one  David  Morrison,  that  he  was  con- 
fined in  the  debtor's  prison,  setting  forth  an 
inventory  of  property  possessed  by  him,  and 
praying  that  the  same  might  be  assigned,  and 
1 1  ia  i  he  might  have  the  benefit  of  the  Act  to  Abol- 
ish Imprisonment,  etc.;  and  also  produced  the 
proceedings  had  upon  such  petition, from  which 
ii  appeared  that  Aug.  19,  1834,  Kelly  made  an 
assignment  of  his  property.and  on  the  same  day 
received  a  discharge  from  the  recorder.  This 
evidence  was  objected  to  by  the  defendant's 
counsel, but  admitted  by  the  judge.  The  plaint- 
iffs offered  to  prove  that  while  Kelly  was  in 
jail  he  made  an  offer  to  them  of  $8,000  worth 
of  various  property  and  effects,  if  they  would 
permit  him  to  go  at  large  upon  nominal  bail  ; 
that  they  had  instructed  their  attorney  to  ac- 
cept the  proposition, and  through  him  in  formed 
Kelly  of  the  same.  This  evidence  was  object 
eil  to  by  the  defendant's  counsel  and  overruled 
by  the  court.  The  plaintiffs  also  offered  to 
R  45*1  prove  that  after*Kelly  left  the  jail  they 
made  frequent  and  diligent  but  unsuccessful 
search  for  him.  This  evidence  was  also  object- 
ed to  and  overruled.  The  plaintiffs  further  of- 
r  red  in  evidence  a  letter  on  the  subject  of  the 
debts  owing  by  Kelly,  written  by  him,  dated 
and  post-marked  at  New  Orleans  in  June,  1835, 
addressed  to  a  Mr.  Hamilton  in  Montreal,  and 
tuken  from  the  postofflce  there;  to  the  recep- 
tion of  which  as  evidence  the  defendant's  coun- 
sel objected,  and  the  judge  sustained  the  ob- 
jection. A  verdict  was  thereupon  entered  for 
the  p!  lintilTs  for  nominal  damages  with  leave 
to  apply  for  a  new  trial.  The  case  was  argued 
by. 

Mr.  R.  B.  Bate*,  for  the  plaintiffs. 

.'/'•.  S.  Stevens,  for  the  defendant. 

/lif  the  Court,  Co  wen,  ./.    It  was  said  by  the 
defendant'!  counsel  on  the  argument  of  this 

that  no  escape  was  proved  at  the  trial. 
The  evidence  was  truly  very  slight,  but  the 
judge  and  parlies  assumed  it  as  sufficient,  and 
ii' i  Mich  point  was  made  at  Ni*i  Priu*.  Had  it 
been, further  proof  would. doubtless, have  been 
u.vc-ii  ;  perhaps.indeed.il  was  given,  but  omit- 
t<  il  in  making  up  the  case,  because  there  was 
no  objection  on  account  of  the  defect;  a  thing 
which  often  happens.  It  U enough,  therefore, 

v  that  the  point  was  not  made,  but  the 
'•  proceeded  on  entirely  different  questions, 
Inking  the  escape  for  grunted.  0 
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The  more  difficult  question  is,  whether  the 
onu*  probandi  in  respect  to  the  damages  sus- 
tained lay  with  the  plaintiffs,  after  they  had 
proved  the  escape  and  the  judgment  against 
Kelly;  or  in  other  words,  were  not  the  plaint- 
iffs, prima  facie,  entitled  to  recover  against  the 
sheriff  the  amount  of  their  judgment,  until  he 
gave  evidence  to  show  that  the  injury  sustained 
by  them  in  consequence  of  the  escape  was  short 
of  the  $10,000?  I  think  we  are  to  intend  in  fa- 
vor of  the  sheriff  that  the  escape  was  not  vol- 
untary, but  negligent,  and  there  can  be  do  dis- 
pute as  to  the  true  rule  of  damages.  I  will  only 
refer  for  this  to  Brooks  v.  Hoyt,  6  Pick..  468, 
which  holds  that  in  an  action  on  the  case.even 
*for  a  voluntary  escape.the  actual  dam-[*546 
age  sustained,  not  the  debt  or  judgment  recov- 
ered against  the  original  debtor,  shall  form  the 
measure  of  damages.  In  that  case,  however, 
after  the  plaintiff  had  made  out  his  case,  the 
defendant  gave  evidence  in  mitigation  that  the 
debtor  was  poor,  etc.  The  circumstances  came 
from  the  defendant ;  and  such  was  the  course 
in  the  following  cases  where  the  same  rule  of 
damages  was  also  agreed  to,  at  least  in  respect 
to  a  negligent  escape,  and  to  like  acts  of  neg- 
lect. Potter  v.  Lansing,  1  Johns.,  215;  Rui^ett 
v.  Turner,  7  Id.,  189  ;  Smith  v.  Hart,  2  Bay, 
395  ;  Burrell  v.  Lilhgow,  2  Mass.,  526  ;  Weld  v. 
Bartlett,  10  Id.,  470;  Nye  v.  Smith,  11  Id.,  188; 
Shackfordv.  Goodwin,\3  Id.,  187;  Rich  v.  BeU, 
16  Id.,  294:  Eaton  v.  O.gier.2  Greenl.,46;  Clark 
v.Smith,9  Conn.,  379;  Slate  Treasurer  v.  Weeks, 
4  Vt.,  215.  In  Doe  v.  Martin,  1  Hawks,  423, 
the  same  course  was  taken  even  as  to  a  volun- 
tary escape.  See  also  Duncan  v.  Klinefeltcr,  5 
Watts,  141,  144.  All  this,  however,  is  but  pur- 
suing the  general  rule.which  nobody  disputes, 
especially  where  the  escape  is  negligent. 

The  question  still  recurs,  on  whom  does  the 
onus  lie?  The  more  recent  books  on  evidence, 
Phillips,  Starkie  and  Roscoe,  I  presume,  give 
us  no  direction.  None  has  been  cited  from  them 
by  counsel,  and  on  the  best  search  I  can  make, 
I  find  none.  2  Stark.,  ed.  of  1887,  740,  merely 
says:  "  If  the  plaintiff  has  not  in  fact  been  in 
jured  by  the  sheriff's  laches,  the  damages  will 
be  merely  nominal."  He  cites  Tempe*t  v.  Lin- 
ley,  Clayt.,  84.  Clayton  is,  I  believe,  the  first 
systematic  N.  P.  reporter.  All  his  cases  were 
decided  at  the  Yorke  assizes.  Tempest  v.  Lin- 
ley  was  a  case  before  Damport,  Chief  Baron, 
in  Aug..  1633,  and  there  the  plaintiff  took  the 
ontM.and  the  reporter  holds  that  it  belonged  to 
him.  The  whole  of  the  report  is  thus  :  "  An 
action  upon  the  case  against  a  sheriffs  upon  an 
escape  suffered  by  his  baily  upon  a  mean  proc- 
ess ;  and  it  was  in  evidence,  as  is  necessary  to 
make  this  case,  that  there  was  such  a  debt, 
that  such  a  process  and  warrant  was.  and  a  due 
debt:  and  lastly  that  the  party  arrested  was  Ire- 
come  insolvent,  'otherwise  he  should  [*<»47 
not  have  recovered  damages  to  the  value  of  his 
debt,  as  he  here  did.  upon  all  this  proved  in 
evidence  as  aforesaid,"  On  the  authority  of 
this  case,  Mr.  Peake,  (Norris)  Peake,  608.  lays 
down  the  rule  thus:  "In  order  to  show  the 
amount  of  damages  he  has  sustained. the  plaint- 

I  iff  should  also  prove  the  circumstances  of  the 
defendant  at  the  lime  of  the  arrest,  and  that  he 

I  has  since  absconded  or  become  insolvent  ;  for 
if  the  defendant  were  originally  in  bad  cir- 
cumstances, or  he  mav  be  met  with  every  day, 
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and  the  plaintiff  has  not  in  fact  been  injured 
by  this  negligence  of  the  defendant,  the  dam- 
ages will  be  merely  nominal."  On  the  other 
hand,  in  an  action  against  a  sheriff  for  taking 
insufficient  bail  on  mesne  process,  against  one 
Kittridge.where  the  rule  of  damages  is  exactly 
the  same  as  in  case  for  an  escape  on  such  proc 
ess.  Shackford  v.  Goodwin,  18  Mass.,  187.  the 
judge  directed  the  jury  to  allow  the  plaintiffs 
the  whole  amount  of  the  judgment  in  the  orig- 
inal suit,  wiih  interest,  unless  the  defendant 
should  prove,  beyond  all  doubt,  thatKHtridge 
was  a  vagabond  and  worthless.  On  motion  for 
a  new  trial,  the  court  said  in  respect  to  that 
direction:  "More  doubt  has  been  raised  in  our 
minds  by  the  last  objection.  But  here  again 
the  benefit  of  the  judgment  to  the  whole  amount 
of  it,  is  to  be  presumed  lost  by  the  negligence 
of  the  officer.  The  defendant  might  have  re- 
pelled this  presumption  and  reduced  the  dam- 
ages. But  the  evidence  for  this  purpose  must 
be.  suggested  and  produced  on  his  part.  It  is 
not  sufficient  for  him  to  say  negatively  that  it 
did  not  appear  that  the  principal  had  proper- 
ty. More  than  this  was  necessary  to  raise  a 
presumption  for  him  that  the  judgment  was  of 
no  value."  Young  v.  Hosmer,  11  Mass.,  89. 
Again ;  in  this  court,  in  an  action  on  a  jail 
bond,  for  the  escape  of  the  defendant  from  the 
limits,  he  being  on  the  limits  under  a  commit- 
titur,  upon  the  application  of  his  bail,  the  de- 
fendant here  proved  that  the  original  defend- 
ant had  no  other  property  than  a  cow,  worth 
$16,  and  the  judge  directed  the  jury  to  find 
that  amount  for  the  plaintiffs,  which  they  did. 
On  motion  for  a  new  trial,  on  the  ground  that 
nominal  damages  only  should  have  been  as- 
sessed, the  court  said  that  the  plaintiff  could 
recover  more  than  nominal  damages,  was  too 
548*]*plain  for  discussion.  "He  is  entitled, 
prima  fade,  to  recover  his  whole  debt,  which 
is  presumed  to  be  lost  by  the  escape  ;  and  it 
could  only  have  been  reduced  down  to  the 
sum  found  by  the  verdict,  upon  the  evidence 
given  that  if  the  party  had  not  escaped,  there 
wa*  no  ground  to  consider  that  any  greater  sum 
could  have  been  recovered  of  the  original  de- 
fendant by  the  coercion  of  confinement."  Kel 
logg  v.  Manro,  9  Johns.,  300.  I  rather  think 
these  authorities  are  against  the  understanding 
in  Westminster  Hall,  though  even  there  they 
are  somewhat  sustained  by  analogous  princi- 
ples. The  body,  on  a  ca.  sa.,  is  considered  the 
highest  satisfaction  in  the  law;  that  is,  for  the 
time  gone,  by  the  sheriff's  negligence  ;  and  it 
is  doing  no  violence  to  say  that  a  defendant 
who  would  escape,  had  prima  facie  secreted 
himself  or  otherwise  placed  himself  and  prop- 
erty beyond  the  reach  of  execution.  Beside,  I 
think  the  late  case  of  Ctodefroy  v.  Jay,  5  Moore 
&  P.,  284,  in  principle  closely  akin  to  the  one 
in  question.  Godefroy  had  been  sued  by  one 
Dubois,  for  negligently  driving  a  gig  over  his 
child;  and  he  retained  Jay  an  attorney,  to  de- 
fend, who  did  not  even  interpose  the  general 
issue.  Judgment  of  £31.10,  therefore,  passed 
by  default, which  Godefroy  paid, with  £5  sher- 
iff 's  fees.  In  an  action  against  the  attorney  for 
this  negligence,  there  being  no  proof  by  the 
plaintiff  showing  that  he  was  not  euilty  to  the 
full  amount  recovered,  Tindal,  &h.  J.,  who 
tried  the  cause,  recommended  to  the  jury  a 
verdict  for  only  nominal  damages.  They.how- 
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ever,  found  for  the  plaintiff  £45.  Yet  the  court 
refused  a  new  trial,  and  Ch.  ./.Tindal  and  Mr. 
J.  Alderson  both  ground  themselves  on  the 
idea  that  it  lay  with  the  defendant  to  reduce 
the  damages  by  proving  the  guilt  of  his  client. 
So  with  us,  where  a  constable  seized  and  sold 
a  note  under  execution,  this  court  held,  in  an 
action  of  trover,  that  the  nominal  amount 
should  prima  facie  measure  the  damages;  and 
if  worth  less,  it  lay  with  the  defendant  to  show 
it  on  his  side.  Ingalls  v.  Lord,  1  Cow. ,  240. 
On  the  whole,  I  think  the  weight  of  authority 
with  us  is  against  the  course  pursued  by  the 
learned  judge  at  the  trial  ;  and  that  the  cases 
that  way  are  sustained  by  principle.  There- 
fore, there  should  be  a  new  trial  on  this  ground. 

*In  respect  to  the  insolvent  proceed  [*549 
ings,  the  offer  of  compromise  and  letter,  the 
object  in  offering  them  is  not  stated  in  the  case. 
If  they  are  to  be  taken  as  the  declarations  of 
Kelly,  to  prove  facts  against  the  sheriff,  they 
struck  me  at  firsUas  objectionable  on  the  gen- 
eral ground  that  they  were  hearsay  evidence 
of  a  third  person.  Mr.  Starkie,  however.  Vol.  '3, 
ed.  of  1837,  p.  740,  advocates  the  receipt  <>f 
such  declarations,  even  without  regard  to  the 
time  when  they  are  made,  and  this  although 
he  admits  there  is  no  privity  between  the  pris- 
oner and  the  sheriff.  The  cases  which  he  cites 
will  hardly  bear  him  out  to  this  extent,  but 
should  rather,  perhaps,  be  confined  to  a  time 
before  the  escape,  according  to  what  Bayley, 
J.,  said  in  Rogers  v.  Jones,  9  Dowl.  &  R.,  878. 
According  to  this,  the  offer  of  compromise  was 
improperly  overruled;  but  not  the  letter  from 
New  Orleans,  unless,  as  is  now  professed,  they 
were  offered  to  prove  where  Kelly  was.  Show- 
ing him  to  have  escaped  and  gone  beyond  the 
plaintiff's  reach,  was  admissible.  The  offer, 
therefore,  to  show  ineffectual  search,  would 
seem  to  be  admissible  within  the  rule  which  I 
have  cited  from  Norris,  Peake,  608,  though  that 
is  not  now  made  a  point. 

It  is  now  said  that  the  insolvent  discharge 
should  per  se  be  received  as  legitimating  the  es- 
cape and  defeating  the  action.  This  point  was 
not  made  on  the  trial,  nor  probably  could  it 
have  been,  on  the  materials  there,  for  the  time 
of  the  escape,  as  whether  before  or  after  the 
discharge,  was  not  ascertained.  Neither  parly 
was  willing,  it  seems,  to  await  the  jailer's  re- 
turn from  his  errand  of  search,  to  ascertain  the 
time.  It  is  quite  obvious,  however,  from  tiie 
face  of  the  discharge,  as  well  as  the  Act  to 
Abolish  Imprisonment,  under  which  it  pro- 
fesses to  be  granted,  1  R.  S.,  new  ed.,  807,  et 
seq.,  that  the  discharge  has  no  connection  with, 
and  can  have  no  effect  upon  the  suit  in  which 
Kelly  was  imprisoned.  He  was  committed  as 
anon-resident.  The  application  for  a  discharge 
was  not  made  in  respect  to  this  suit,  but  anoth- 
er, assuming  to  be  a  suit  within  the  Act,  in 
which  one  Morrison  was  plaintiff,  in  the  C.  P. 
of  N.  Y. 

New  trial  granted;  coats  to  abide  tJie  event. 

Offlcer— Neglect  of— Damages— Mitigation  of.  Cited 
in— 1  Hill,  276 :  6  Hill,  553 ;  7  N.  Y.,  551 ;  26  Barb.,  259 : 
31  Barb.,  66 ;  38  Barb.,  23 : 1  Abb.  Pr.,  436 ,  3  Abb.  Pr., 
87  :  10  Abb.  Pr..  13,  n.,  22 : 15  Abb.  Pr..  114 :  3  Sandf., 
191 ;  4  Sandf.,  71 ;  4  Bos..  388,  402 ;  33  Wis.,627. 

Objection—  Unless  taken  at  trial  not  available  on  ap- 
peal. Cited  in— 12  Barb..  470 ;  36  Barb.,  398 ;  62  How. 
Pr..  283. 

Also  cited  in-31  N.  Y.,  256. 
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55O*]        *S.  S.  &  W.  WOOD 

«. 
DONALDSON. 

Mechanic*'  Lien— Statute—Who  Within. 

The  Acts  of  the  Legislature  griying  a  lien  for  work 
done  or  materials  furnished,  in  the  erection  of 
buildings  in  the  City  of  N.  Y..,  apply  only  to  the 
creditors  of  the  original  contractor;  a  creditor  of  a 
sub- contractor  can  claim  nothing  under  those  Acts. 

Citations— Laws  1830,  p.  412,  sees.  1-4 ;  Laws  1832, 
p.  181. 

ERROR  from  the  N.  Y.  C.  P.  This  was  an 
action  brought  by  Donaldson  under  the 
lien  law,  enacted  for  the  security  of  mechanics 
and  others  erecting  buildings  in  the  City  and 
County  of  N.  Y.,  Statutes,  sess.  1830,  p.  412, 
and  the  Act  Amending  the  Same,  Statutes.sess. 
1882,  p.  181.  One  Russell  contracted  with  the 
Messrs.  Wood  for  the  erection  of  a  building  in 
the  City  of  N.  Y.,  engaging  to^do  both  the  ma- 
son and  carpenter  work.  Russell  entered  into 
a  contract  with  one  Tingley,  whereby  Tingley 
engaged  to  do  the  mason  w'ork  of  the  building 
as  a  sub-contractor.  Tingley  absconded  before 
the  work  was  finished.  Donaldson,  the  plaint- 
iff in  this  cause,  was  employed  by  Tingley, 
and  did  work  and  furnished  materials  to  the 
amount  of  $85.68.  He  furnished  the  defend- 
ants with  an  account,  verified  by  his  affidavit, 
and  required  them  to  retain  the  amount  of  his 
account  out  of  subsequent  payments  to  be  made 
by  them  to  the  contractor.  The  plaintiff  called 
upon  Russell  to  arrange  the  matter  or  to  arbi- 
trate, both  of  which  he  declined.  At  the  time 
of  the  notice  to  the  defendants  of  the  plaintiff's 
•claim,  there  was  due  to  Russell  upwards  of 
$300.  Upon  this  evidence  the  plaintiff  rested. 
The  defendants,  after  a  motion  for  nonsuit 
which  was  denied,  offered  to  prove  that,  by  the 
contract  between  Russell  and  Tingley,  the  lat- 
ter was  to  be  paid  by  installments,  that  the 
payments  were  regularly  made  as  they  fell  due, 
and  were  not  made  in  advance,  and  that  all  the 
installments  to  which  Tingley  was  entitled 
were  due  and  paid  in  full,  previous  to  the  no- 
tice to  the  defendants  of  the  plaintiff's  claim; 
which  evidence  thus  offered  was  objected  to 
and  rejected,  and  the  defendants  excepted.  The 
presiding  judge  charged  the  jury  that  the 
o51*]  plaintiff  was  entitled  to  recover  *and 
the  jury  accordingly  found  a  verdict  in  his  fa- 
vor for  the  amount  of  his  claim,  upon  which 
judgment  was  rendered.  The  defendants  hav- 
ing excepted  to  the  charge  of  the  judge,  sued 
out  a  writ  of  error.  The  cause  was  submitted 
on  written  arguments  by, 

Mr.  H.  W.  Warner,  for  the  plaintiffs  in 
error. 

Mr.  P.  A.  Cowdrey,  for  defendant  in  er- 
ror. 

/.'//  the  Court,  Nelson,  Ch.  J.  The  1st  sec- 
tion of  the  Act  of  1880  provides  that  every  me- 
chanic, workman,  or  other  person  doing  any 
work  towards  the  erection  of  any  building  in 
the  City  of  N.  Y.,  erected  under  a  contract  in 
writing  between  the  owner  and  builder,  or  oth- 
er person,  whether  such  work  l>e  performed  as 
journeyman,  laborer,  cartman.  sub-contractor 
<>r  otherwise,  and  whose  demand  has  not  been 
paid,  may  deliver  to  the  owner  an  attested  ac- 
count of  the  amount  and  value  of  the  work  thus 
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performed  remaining  unpaid,  and  thereupon 
such  owner  shall  retain,  out  of  his  subsequent 
payments  to  the  contractor,  the  amount  of  such 
work,  for  the  benefit  of  the  person  performing 
the  same.  By  section  2,  whenever  any  account 
of  labor  performed  on  the  building  shall  be 
placed  in  the  hands  of  the  owner,  or  his  agent, 
it  shall  be  his  duty  to  furnish  his  contractor 
with  a  copy,  in  order,  if  there  be  any  disagree- 
ment between  such  contractor -and  his  credit- 
ors, they  may,  by  amicable  adjustment  or  ar 
bitration,  ascertain  the  sum  due;  and  if  the 
contractor  shall  not,  in  10  days  after  receiving 
such  claim,  give  notice  to  the  owner  that  he  in- 
tends to  dispute  it,  or  if  he  neglects  10  days  to 
have  the  matter  adjusted,  he  shall  be  consid 
ered  assenting  to  it.  The  3d  section  provides 
for  an  adjustment  between  the  contractor  and 
the  workman.  The  4th  section  provides,  that 
if  the  contractor  does  not  pay  the  sum  ascer- 
tained to  be  due  his  creditors,  in  10  days,  with 
the  costs  accrued,  the  owner  .shall  pay  the  same 
out  of  the  fund  in  his  hands,  and  which  may 
be  recovered  from  the  owner  by  the  creditor  of 
the  contractor,  in  an  action  for  money  had  and 
received  to  the  use  of  said  creditor,  to  the  ex- 
tent of  any  *balance  due  from  the  own-  [*5I>2 
er.  A  subsequent  statute  places  the  material- 
man  on  a  footing  with  the  workman,  and  dis- 
penses with  the  necessity  of  having  the  con- 
tract in  writing.  Statutes,  sess.  1832,  p.  181. 
The  question  presented  upon  the  error  book 
is.whether.underthe  Act  1830,any  workman  or 
material  man,  beyond  those  employed  directly 
by  the  contractor,  has  a  lien  upon  the  fund  in 
the  hands  of  the  owner,  and  can  call  upon  the 
owner  for  payment,  in  case  of  default  by  their 
employer.  The  plaintiff  here  was  employed  by 
Tingley,  a  sub  contractor,  who  had  agreed  to 
do  the  mason  work;  he  failed  and  absconded, 
leaving  the  plaintiff,  who  was  a  workman  em- 
ployed by  him,  unpaid.  The  court  below  de- 
cided that  he  came  within  the  provisions  of 
the  Act  and,  in  effect,  that  any  workman  upon 
the  building,  or  material  man,  however  remote 
his  contract  might  be  from  the  owner,  was  en- 
titled to  the  remedy  there  prescribed.  If  this 
be  so.  it  is  most  apparent  that  the  operation  of 
the  Act  may  be  extremely  oppressive  upon  the. 
contractor  and,  for  aught  I  see,  his  only  pro- 
tection must  be  in  refusing  to  sub-contract  the 
job;  because  if  the  remote  workman  under  the 
sub-contractor,  in  whose  contract  the  original 
contractor  has  no  interest,  and  over  which  he 
can  exercise  no  control,  and  which,  therefore, 
may  be  injudicious  and  extravagant  for  aught 
that  he  can  do,  can,  by  presentine  his  attested 
account  to  the  owner,  collect  it,  w>  far  as  any 
balance  due  the  contractor  exists  in  his  hands, 
the  whole  fund  may  be«exhausted  in  spite  of 
the  contractor,  though  the  job  may  have  been 
but  partially  finished.  According  to  the  decis- 
ion below,  the  sub  contract  was  wholly  disre- 
garded, as  affording  no  test  of  the  rights  and 
obligations  of  the  contractor.  He  hud  fulfilled 
j  it  to  the  letter  himself,  according  to  the  proof 
|  offered  and  rejected;  had  pnid  the  whole  sub 
<  contract  price,  previous  to  the  presentation  of 
the  plaintiff's  account,  and  WHS.  therefore,  en- 
titled upon  common  law  principles,  to  have  the 
work  Complete.  Stll  a  workman  under  Tinirley. 
the  subcontractor,  was  permitted  to  seize 
i  funds  in  the  owner's  hands  to  the  amount  of 
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$89.  and  if  there  are  others,  the  remaining  $200 
or  $300  may  be  appropriated  in  the  same  way. 
553*]  *Thus,  while  the  contractor  may  have 
made  a  prudent  contract  with  the  sub-contract 
or, within  the  amount  to  be  received  from  the 
owner  for  the  erection  of  the  building,  the  stat- 
ute, if  the  construction  contended  for  is  sound, 
requires  the  court  to  disregard  it,  and  enforce 
payment  to  persons  employed  by  the  sub-con- 
tractor.according  to  the  contract  price  between 
them,  as  long  as  the  contractor  has  funds  in 
the  hands  of  the  owner.  To  illustrate  this  po- 
sition: A  agrees  to  build  B  a  house  for  $5,000, 
aud  sub  contracts  it  to  C  for  $4,000.  C  by  im- 
provident contracts,  finds  when  the  work  is 
half  done  that  he  owes  his  workmen  and  ma- 
terial-men the  $4,000,  and  absconds.  They  pre- 
sent their  their  attested  accounts  to  the  owner, 
who  is  bound  "  to  retain  out  of  his  subsequent 
payments  to  the  contractor  the  amount  of  such 
work,  etc.,  for  the  benefit  of  the  persons  per- 
forming the  same."  The  1st  section  is  mainly 
relied  on  to  sustain  this  view  of  the  statute  and, 
undoubtedly,  it  gives  color  to  it  in  some  de- 
gree. By  it  every  mechanic,  etc.,  doing  any 
work,  etc.,  towards  the  erection  of  the  build- 
ing, erected  under  a  contract  between  the  own- 
er and  the  builder,  "whether  such  work  shall 
be  performed  as  journeyman,  laborer,  cartman, 
sub  contractor  or  otherwise,"  may  present  his 
attested  account  to  the  owner,  etc.  Here,  in 
terms,  the  statute  included  every  laborer  upon 
the  building,  without  any  limitation  in  respect 
to  the  person  who  may  have  employed  him, 
or  the  character  of  his  contract.  If  he  has  la- 
bored towards  the  erection  of  the  building,  or 
furnished  materials,  enough  is  shown  to  enti- 
tle him  to  a  lien  upon  the  fund  in  the  hands 
of  the  owner,  and  payment  can  be  enforced. 
But  we  must  look  at  all  the  provisions  of  the 
statute,  and  construe  this  section,  if  possible, 
according  to  the  intent  of  the  Legislature  as 
gathered  from  the  whole,  reconciling  apparent 
discrepancies,  and  making  all  consistent  and 
practicable,  as  far  as  possible. 

The  subsequent  sections  of  the  Act  clearly 
show,  that  this  new  and  extraordinary  remedy 
was  intended  to  be  limited  to  the  persons  em- 
ployed by  him  who  contracted  with  the  owner. 
The  2d  section  provides  that  the  owner  shall 
furnish  his  contractor  with  a  copy  of  the  ac- 
554*]  count,  so  that  if  there  shall  *be  any  dis- 
agreement between  him  and  his  creditor,  they 
may  adjust  the  amount.  By  the  next  section, 
if  the  adjustment  cannot  be  amicably  made, 
they  shall  submit  the  difference  to  arbitrators; 
and  the  4th  section  declares,  that  if  the  con- 
tractor shall  not  pay  the  sum  found  due  to 
his  creditor,  with  costs,  the  owner  shall  pay 
the  same  out  of  the  fuhd  in  his  hands;  and  in 
case  of  default,  it  may  be  recovered  in  an  ac- 
tion for  money  had  and  received,  to  the  use  of 
tlie  creditor,  etc.  Nothing  can  be  more  ex- 
plicit than  these  provisions,  and  they  limit  the 
right  to  or  lien  upon  the  fund  of  the  contract- 
or in  the  hands  of  the  owner  to  his  creditors — 
persons  who  have  performed  the  work,  etc., 
under  a  contract  with  him.  This  view  makes 
the  whole  system  consistent,  reasonable  and 
practicable,  and  subjects  no  one  to  a  responsi- 
bility beyond  what  he  has  assumed  by  virtue 
of  his  contract,  except  that  the  owner  may  be 
required  to  pay  an  account  of  a  workman  em- 
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ployed  by  the  contractor,  or  of  a  person  from- 
whom  the  contractor  has  procured  the  materi- 
als, after  it  has  been  adjusted  between  them, 
or  an  opportunity  to  adjust  the  same  has  been, 
afforded,  directly  to  the  creditor  of  the  con- 
tractor, instead  of  paying  the  money  due  to  the 
contractor  himself.  I  am,  therefore,  of  opin- 
ion the  court  below  erred,  and  the  judgment 
must  be  reversed. 
Judgment  reversed. 

Affirmed— 22  Wend.,  395. 

Distinguished— 5  How.  Pr.,  466. 

Cited  in— 8  N.  Y.,  385;  12  N.  Y.,  635;  21  How.  Pr., 
190 ;  12  Abb.  Pr..  470 :  1  E.  D.  8.,  716 ;  2  E.  D.  8.,  678 ; 
4  E.  D.  8.,  772;  64  111.,  455 ;  45  Ind.,  109. 


BANK  OF  ROME  «.  MOTT. 

Sheriff—  Neglect  as  to  Personal  Property  after 
Levy — Liability  to  Subsequent  Mortgage  Cred- 
itors. 

Where  a  sheriff  so  negligently  conducts  himself 
in  respect  to  personal  property  levied  upon  by  him 
that  it  is  lost,  and  the  execution  is  satisfied  out  of 
the  real  estate  of  the  defendant,  whereby  the  lien 
of  subsequent  mortgage  creditors  upon  the  real  es- 
tate of  the  defendant  in  the  execution  is  reduced  to- 
the  amount  of  the  personal  property  lost,  yet  no  ac- 
tion lies  by  such  mortgage  creditors  against  the  sher- 
iff for  such  malfeasance,  unless  the  conduct  of  the 
sheriff  be  explicitly  charged  to  have  been  fraudulent 
and  with  the  intent  to  diminish  the  security  of  the 
mortgage  creditors. 

Citation— 11  Johns.,  136, 140;  14  Johns.,  213-215. 

DEMURRER  to  declaration.  The  plaintiffs 
declared  against  the  defendant  as  late  sher- 
iff of  the  County  of  Oneida,  in  case,  stating  that 
they  were  the  holders,  by  assignment,  of  two 
*judgments  against  one  Robert  Me-  [*555 
Bride,  rendered  previous  to  Oct.  25,  1833, 
amounting  together  to  the  sum  of  $1,054,  and 
that  they  were  the  holders  of  certain  mortgages,, 
executed  by  McBride  upon  his  real  estate,  pre- 
vious to  Nov.  2,  1834,  amounting  together  to 
the  sum  of  $15,600;  that  Oct.  25,  1833,  the 
Bank  of  Utica  obtained  a  judgment  against 
McBride  for  $853.99,  on  which  an  execution 
was  issued  and  delivered  to  the  defendant  as 
sheriff  of  Oneida,  Nov.  2,  1834,  by  virtue  of 
which  he  levied  upon  goods  and  chattels,  the 
property  of  McBride,  of  a  value  more  than  suf- 
ficient to  satisfy  the  execution,  hut  left  the 
same,  or  a  part  thereof,  in  the  custody  of  Mc- 
Bride; that  the  defendant  well  knowing  the 
premises,  so  negligently  and  carelessly  kept  the 
property  levied  upon  by  him,  that  a  large  quan- 
tity thereof,  of  the  value  of  $1,000,  by  and 
through  his  mere  negligence  and  carelessness, 
became  and  was  wholly  removed,  lost  and  de- 
stroyed, whereby  the  judgment  in  favor  of  the 
Bk.  of  Utica  became  and  was  a  valid  charge 
and  lien  upon  the  real  estate  of  McBride,  and 
in  consequence  thereof  the  liens  of  the  plaint- 
iffs upon  such  real  estate  were  reduced,  and 
they  thereby  lost  the  sum  of  $1,000.  The  above- 
is  the  substance  of  the  1st  count  of  the  decla- 
ration; the  2d  count,  after  stating  the  same 
facts  as  in  the  1st,  charged  that  the  defend- 
ant collusively  and  fraudulently  disposed  of 
the  goods  and  chattels  levied  upon  by  him  for 
a  small  and  grossly  inadequate  sum,  to  wit:  for 
the  sum  of  $400,  whereby,  etc.  The  3d  count 
charged  that  the  defendant  sold  the  goods  and 
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chattels  levied  upon  by  him  for  a  grossly  in- 
adequate price,  to  wit:  for  $400;  that  the  pur- 
chaser neglected  to  pay  the  purchase  money; 
that  the  defendant  was  requested  by  the  Bk. 
of  Utica  to  advertise  and  sell  anew,  which  he 
neglected  to  do,  and  collusively  and  fraudu- 
lently permitted  the  purchaser  to  retain  posses- 
sion of  the  goods.  To  this  declaration  the  de- 
fendant interposed  a  general  demurrer,  which 
was  argued  by, 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Messrs.  W.  C.  Noyes  and  C.  P.  Kirk- 
land,  for  the  plaintiffs. 

556*]  *By  the  Court,  Cowen.  /.  The  short 
of  the  declaration  is,  that  the  Bk.  of  Utica  had 
a  judgment  against  McBride,  which  bound  his 
lands;  that  the  plaintiffs  held  junior  mortgages 
against  McBride,  which  bound  the  same  lands; 
that  the  defendant,  as  sheriff,  in  executing  a./i. 
fa.  issued  at  the  suit  of  the  Bk.  of  Utica, so  negli- 
gently managed  the  personal  property  of  Mc- 
Bride, that  it  did  not  bring  its  full  value  by 
$1,000,  so  that  this  sum  came  in  upon  the  mort- 
gaged land  and  other  lands,  and  took  so  much 
out  of  the  plaintiffs'  pocket.  It  is  clear  that 
such  an  action  will  not  lie.  The  acts  of  negli- 
gence were  in  executing  ihefi.  fa.  of  the  Bk.  of 
Utica,  who  alone  could  sue  for  the  negligence. 
The  Bank  being  satisfied,  no  other  corporation 
or  person  can  enforce  any  other  claim  upon  the 
sheriff,  unless  it  be  McBride,  the  original  de- 
fendant. He  might,  perhaps,  complain  of  the 
sacrifice  of  his  property.  Before  a  party  can 
bring  an  action  for  negligence.be  must  show  a 
legal  duty  to  himself.  It  is  not  enough  that  in 
the  careless  discharge  of  his  duty  to  one,  the 
t- lii-riff's  negligence  may  glance  off  and  indi- 
rectly and  remotely  work  an  injury  to  another. 
Every  man  who  wrongfully  subtracts  from  the 
substance  of  my  debtor.agamst  whose  property 
I  have  a  lien,  may  thus  disable  him  from  pay- 
ing me,  and  let  in  senior  liens.  Knowing  of  my 
claim  and  the  senior  claims,  he  thus  does  me 
an  injury.  Yet  I  have  no  title  to  an  action 
against  him.  My  debtor  alone  can  bring  the 
suit.  If  this  action  be  maintainable.every  cred- 
itor of  McBride,  of  whose  debt  the  sheriff  was 
aware,  might,  for  aught  I  see,  sue  him ;  and 
if  the  plaintiff  could  persuade  a  jury  to  believe 
that  by  his  misconduct  McBride  was  rendered 
less  able  to  pay,  recover.  The  law  cannot,  in 
such  cases,  look  beyond  the  proximate  mis- 
chief resulting  to  a  vested  right,  and  do  more 
than  redress  that  mischief  at  the  suit  of  the 
person  immediately  wronged. 

Such  is  the  obvious  objection  to  this  action 
as  resting  on  general  principles.  There  is  some 
ditTcrence  of  words  in  the  several  counts.  The 
second  count  charges  the  mischief  to  have  been 
d'»ne  by  thenheriff  fraudulently  and  collusively. 
Whom  he  was  seeking  by  such  conduct  to  de- 
ft57*]  fraud,  *we  are  not  told.  We  must  in- 
I-  ml  that,  if  anybody,  it  was  either  the  Bk.  of 
Utica  or  McBride.  Probably,  however,  there 
•  tn  in-  no  intendment  in  the  case.  The  words 
are  merely  formal  or  of  course,  and  moan  noth- 
ing I  am  not  disposed  to  deny,  that  collusion 
and  fraud  with  intent  to  do  this  mischief  to  the 
plaintiffs,  might  be  redressed  by  an  action.  It 
\vi.ulil  be  like  any  other  fraudulent  art.  with 
UK-  purpose  of  diminishing  th«  value  of  amort- 
gage  security,  or  a  lien  by  judgment.  Yatet  v. 
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Joyce,  11  Johns.,  136, 140.  and  cases  cited.  But 
surely,  to  carry  the  acts  here  imputed  beyond 
their  natural  and  legal  consequences,  the  ob- 
ject of  the  fraud  should  be  explicitly  pointed 
out.  It  is  the  very  gravamen;  the  material 
point  of  the  issue,  the  vital  principle  of  such 
an  action.  Lane  v.  Hitchcock,  14  Johns.,  213- 
215. 

Judgment  for  the  defendant. 

Cited  in -3  Denio,  235 ;  11  Barb.,  138. 


SPENCER  v.  BEEBE. 

An  insolvent  discharge  under  the  Act  of  1813,  can- 
not be  sriven  in  evidence  in  bar  of  an  action  com- 
menced since  the  Revised  Statutes  went  into  opera- 
tion, unless  pleaded  epecially.or  notice  thereof  (?i  ven 
with  the  g-eneral  issue. 

Citations— 1  R.  L.  of  1813,  460:  466,  sec.  12;  2  R.  S., 
22,  sees.  30.  32 ;  3  R.  S.  of  1828, 133,  sec.  1,  No.  115 ;  11 
Johns.,  162. 

THIS  was  an  action  of  aswmpsit  tried  at  the 
Madison  Circuit  in  Mar.,  1835,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 

The  suit  was  brought  on  two  promissory 
notes.  The  defendant  offered  in  evidence  in 
bar  of  the  plaintiff's  recovery,  an  insolvent  dis- 
charge, granted  to  him  under  the  Two  Third 
Act  of  1813.  The  plaintiff  objected  to  its  be- 
ing received  in  evidence,  on  the  ground  that 
the  discharge  had  not  been  pleaded  or  notice 
given  thereof  with  the  plea  of  the  general  issue 
interposed  by  the  defendant.  The  judge  over- 
ruled the  objection,  received  the  discharge  in 
evidence,  and  directed  the  jury  to  find  for  the 
defendant;  who  found  accordingly.  The  plaint- 
iff asks  for  a  new  trial. 

*Mr.  J.  A.  Spencer,  for  the  plaint-  [*558 
iff. 

Mr.  B.  Davis  Noxon,  for  the  defendant. 

By  the  Court,  Cowen,  J.  The  single  ques- 
tion is,  whether  the  discharge,  which  was  in 
virtue  of  the  Two  Third  Insolvent  Act  of  1813, 

1  R.  L.,  460,  was  admissible  in  evidence  under 
the  general  issue,  without  notice  or  plea,  in  an 
action  brought  since  the  Revised  Statutes  took 
effect.     These  require  that  the  insolvent  dis- 
charges under  their  own  provisions  shall  be 
pleaded  or  given  notice  of  with  the  general  is- 
sue. 2  R.  S.,  22,  sec.  32.  Not  so  the  Act  of  1813. 
That  Act  received  the  discharge  on  such  issue 
without  notice  or  plea  ;  and  if  that  be  not  re- 
pealed, the  evidence  was  receivable  within  it» 
express  provisions.  1  R.  L.  of  1813,  p.  466,860. 
12.  The  80th  section  of  the  revised  Act  of  1880, 

2  R.  S.,  22,  declares  it  to  be  a  revisal  and  con- 
tinuation of  the  Act  of  1818.     This  was  with 
the  view  of  making  the  new  Act  constitution- 
ally operative  on  contracts  made  intermediate 
the  dates  of  the  two  Acts.     So  far.  therefore, 
and  indeed  in  respect  to  all  the  provisions  of 
the  former  Act  re  enacted  in  the  new, the  form- 
er cannot  be  considered  as  repealed,  but  are 
continued.   And  so  it  would  have  been  with  re- 
gard to  all  the  other  provisions  not  re  enacted, 
had  I  he  revisers  stopped  with  the  new  Insolvent 
Act.  But  then  comes  the  general  repealing  Stat- 
ute of  Dec.  10.  1828.  sec.  1.  No.  115.  3  R.  S..188. 
That  repeals  so  much  of  the  Act  of  1818,  and 
of  all  Acts  and  parts  of  Acts  amending  the 
same,  as  are  not  consolidated  and  rv  enacted  in 
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the  Revised  Statutes.  We  have  seen  that  the 
part  conferring  a  right  to  give  the  discharge  u 
evidence  without  plea  or. notice,  has  not  been 
re  enacted.  Of  course,  it  being  repealed  the 
judge  erred  at  the  circuit,  Me  Sessions  v.  P/itn- 
nty.  11  Johns.,  162.  and  there  must  be  a  new 
trial,  the  costs  to  abide  the  event. 
New  tried  granttlL 


009*]  'PARKER'S  EXECUTORS 
GAINER'S  ADMINISTRATOR. 
A  dm  inistrators—Statu  te—  Pleading, 

A  plea  by  an  administrator,  of  a  judgment  recov- 
ered aintinst  him  a*  administrator,  and  that  ho  has 
fully  administered  except  as  to  jroods  and  chattels 
to  a  certain  amount  which  are  not  sufficient  to  sat- 
isfy such  judgment,  is,  under  the  last  revision  of 
the  statutes,  no  longer  a  liar  to  a  recovery. 

The  defense  created  by  section  39  of  the  Act  Rela- 
tiv.-  to  tin-  Duties  of  Executors  and  Administrators, 
2  R.  8.,  88,is  not  available  under  a  plea  like  the  above. 

Whether  section  31  of  the  above  Act  can  in  prac- 
tice be  rendered  available,  tjiuere. 

Cltations-2  R.  8.,  87,  sees.  27, 28,  30,  32, 33 ;  88,  sees. 
3J-34  ;  116.  sees.  19-22,  39  :  9  Wend..  448,  486 ;  2  Wms. 
Ex're,  679, 680 ;  3  Chit.  PI.,  947,  948,  ed.  of  1828. 

TIEMURRER  to  plea.  The  plaintiffs  declared 
I/  as  of  October  Term,  1834.  on  a  bond  in  the 
penalty  of  $5,000,  conditioned  for  the  payment 
of  $2.500,  bearing  date  June  13,  1829,  executed 
by  William  Gainer  to  Jason  Parker.  The  de- 
fendant pleaded  that  in  October  Terra,  1832, 
one  William  Gainer  commenced  a  suit  in  this 
court  against  the  defendant,  as  administrator 
of  William  Gainer,  deceased,  in  a  plea  of  tres- 
pass on  the  case  upon  promises  made  by  Will- 
iam Gainer,  deceased,  in  his  lifetime,  to  the 
plaintiff  in  such  suit,  and  subsequently.in  Jan- 
uary Term.  1883,  recovered  judgment  against 
the  defendant,  as  administrator,  for  $963.49, 
damages  and  costs,  to  be  levied  of  the  goods 
and  chattels  which  were  of  William  Gainer, 
deceased,  at  the  time  of  his  death,  in  the  hands 
of  the  defendant  to  be  administered,  et  si  non, 
etc. ;  that  at  the  time  of  the  commencement  of 
this  suit  there  was  still  due  and  owing  upon 
the  judgment  thus  obtained  the  sum  of  $600  ; 
that  the  defendant  has  fully  administered,  etc., 
except  goods  and  chattels  of  the  value  of  $250, 
which  remain  in  his  hands  and  which  are  not 
sufficient  to  satisfy  the  said  judgment,  and  to 
satisfy  which  the  said  goods  and  chattels  are 
subject  and  liable  ;  wherefore  he  prays  judg- 
ment, etc.  To  this  plea  the  plaintiffs  demurred, 
The  demurrer  was  argued  by, 

Mr.  W.  C.  Noyes.  for  the  plaintiffs. 

Mr.  J.  C.  Spencer,  for  the  defendant. 

56O*]  "By  the  Court,  Cowen,  J.  The  plea 
is  clearly  bad.  The  judgment  gave  no  prefer 
«nce  to  Gainer  over  the  claim  of  the  plaintiffs 
2  R.  S..  87,  fee.  28.  Under  our  present  system 
of  administration,  preferred  debts  are  but  few 
in  number.  Debts  entitled  to  preference  un 
der  the  laws  of  the  U.  S.,  taxes  and  judgments 
against  the  deceased  at  the  time  of  his  death, 
constitute  the  1st,  2d  and  3d  classes;  all  judg 
ments  against  bis  personal  representatives,  anc 
recognizances,  bonds,  sealed  instruments,  anc 
demands  on  simple  contract  against  the  de 
ceased,  come  in  for  equal  dignity.  2  R.  S.,  87 
sees.  27,  28.  As  to  all  these,  after  the  debtors 
decease,  no  preference  can  be  created  by  the 


acts  of  the  parties,  nor  in  any  other  way,  ex- 
cept as  to  rents,  in  respect  to  which  a  prefer- 
ence may  be  given  at  the  discretion  of  the  sur- 
rogate. Id.,  sees.  28-30.  To  the  surrogate 
he  whole  administration  is  committed,  in  so 
'ar  that  no  execution  can  in  general  go  upon  a 
udgment  obtained  after  the  death,  except  on 
a  full  accounting  before  the  surrogate  on  an 
order  made  by  him.  The  common  law  courts 
are  reduced  to  little  more  than  mere  instru- 
ments of  liquidation.  Id.,  88,  sec.  32;  9  Wend., 
448,  486;  2  R.  S.,  116,  sec.  19.  Ample  provis- 
on  is  made  for  proceeding  to  a  general  account 
and  payment  of  judgments  obtained  after  the 
death  of  the  testator  or  intestate,  and  of  the 
aonds,  etc.,  of  the  deceased,  as  claims  of  the 
same  degree,  and  in  dividends  pro  rain.  Id., 
88,  sec.  34,  et  seq.;  Id.,  116,  sec.  19,  et  seq.  The 
plea  adopted  here  would  have  been  good  at 
common  law,  had  our  statute  stopped  with 
bringing  bonds  and  contracts  to  the  same  level, 
for  in  respect  to  debts  of  equal  degree  the  first 
judgment  must  have  been  first  satisfied.  2 
Williams,  Executor,  679.  680,  and  cases  cited. 
The  doctrine  is  very  familiar,  and  it  constitutes 
the  sole  foundation  of  the  plea,  the  form  of 
which  may  be  found  in  3  Chit.  PI.,  947,  948, 
ed.  of  1828.  The  sole  principle  of  the  plea 
used  to  be  that  by  recovering  a  judgment,  as- 
sets pro  tanto  became  tied  up  in  the  hands  of 
of  the  defendant,  and  as  it  were  appropriated 
by  law  to  the  payment  of  the  judgment;  and 
if  there  were  no  assets  beyond,  the  defendant 
might  be  said  in  one  sense  to  have  fully  ad- 
ministered. The  statute  destroying  the  prin- 
ciple, this  *plea  of  course  falls  to  the  [*561 
ground.  As  well  might  the  administrator  have 
pleaded  a  simple  contract  with  riens  ultra,  as 
now  to  plead  this  judgment.  The  old  system 
of  preferential  administration  being  almost  en- 
tirely subverted,  all  the  pleadings  and  other 
parts  of  the  ancient  superstructure  in  so  far  as 
it  was  raised  for  the  protection  of  that  system, 
have  gone  with  it. 

The  31st  section,  page  88,  allows  a  defense, 
on  notice  with  the  plea,  adapted  to  the  present 
order  of  preference  and  pro  rota  distribution; 
though  it  is  very  difficult  to  perceive  how  a 
common  law  verdict  and  judgment  can  be 
made  to  look  into  the  concerns  of  the  whole 
estate  and  fix  the  exact  rate  of  recovery.  The 
provision  seems  to  me  to  be  of  little  if  any 
practical  benefit;  for  looking  at  the  various 
powers  of  the  surrogate,  2  R.  S.,  87,  88,  sees. 
30,  32,  33,  and  Id.,  116,  sees.  19-22,  inclusive, 
execution  must,  in  all  cases  which  I  have  been 
able  to  conceive,  go  upon  his  order,  not  only 
in  the  first  instance,  but  for  assets  quando  ac- 
ciderint.  However  formal,  full  and  specific  the 
verdict  and  judgment  may  be  under  section  31, 
in  respect  to  present  or  future  assets,  I  cannot 
see,  when  I  look  at  the  plain  and  broad  words 
giving  power  to  the  surrogate,  that  they  may 
be  received  to  conclude  or  in  any  way  control 
him  in  marshaling  assets.  Were  this  not  so,  a 
verdict  at  law  between  A  and  B  might  exhaust 
the  estate,  and  leave  the  great  mass  of  credit- 
ors without  any  satisfaction  for  their  debts. 
At  all  events,  it  is  safe  to  say  that  any  other 
mode  of  pleading,  founded  on  notions  of  pref- 
erence, beside  that  given  by  the  31st  section, 
is  gone.  That  declares  that  the  defendant  may 
give  notice  with  his  plea,  whatever  it  is,  that 
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there  are  debts  of  a  prior  class,  or  unpaid  debts 
of  the  same  class;  and  judgment  is  to  go  only 
for  the  assets  ultra  orprorata,  and  the  plaintiff 
may  take  judgment  also  for  assets  in  future. 
Matter  of  defense  under  section  39  could  not, 
as  the  defendant  supposes,  be  received  under 
this  plea. 

Judgment  for  plaintiffs. 

Cited  in-25  Wend.,  416 : 16  Barb.,  294 ;  88  tf .  Y.,  510, 
511,  512;  53  Barb.,  90:  5  How.  Pr.,  112:  17  Abb.  Pr., 
267 ;  3  Co.  R-,  163 ;  1  Dill.,  18. 


562*]*VAN  STEENBURGH  AND  GRAY 

TOBIAS. 

A  joint  action  docs  not  lie  agrainst  separate  own- 
ers of  doKS.  by  whom  the  sheep  of  a  third  person 
have  been  worried  and  killed. 

Citations— 2  Conn.,  206 ;  2  Vt.,  9. 

ERROR  from  the  Columbia  C.  P.  Tobias 
sued  Van  Steenburgh  and  Gray  in  a  jus 
lice's  court,  and  declared  against  them  in  case, 
for  the  worrying  and  killing  of  sheep  belong- 
ing to  him,  by  two  dogs,  one  owned  by  Van 
Steenburgh  and  the  other  by  Gray.  The  in- 
jury to  the  sheep  was  done  at  the  same  time  by 
the  two  dogs  uniting  in  the  mischief.  After 
the  plaintiff  rested,  the  justice  nonsuited  him 
on  the  ground  that  in  such  case  a  joint  action 
against  the  owners  of  the  dogs  could  not  be 
sustained.  The  C.  P.  of  Columbia,  on  certio- 
rari,  reversed  the  judgment  of  the  justice.  The 
defendants  sued  out  a  writ  of  error. 

.Mmnrn.    J.     Wilcoxson    and    D.     Van 
Schaack,  for  plaintiffs  in  error. 

.\f>  MI-*.  A.  Vanderpoel  and  W.  H.  To- 
bey,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.     The  suit  before 
the  justice  was  against  two  persons  for  a  joint 
trespass  or  wrong;  and  the  plaintiff  proved  a 
separate  trespass  or  wrong  against  each.     It 
does  not  follow  because  the  animal  of  A  ac 
companies  the  animal  of  B,  in  the  same  mis- 
chief, that  the  owners  are  jointly  liable.  Where 
a  joint  action  will  lie.  either  may  be  made  ac- 
countable for  the  whole  injury.     In  a  case  like 
the  one  before  UH,  the  dog  of  one  may  be  young, 
feeble,  and  incapable  of  mischief  by  himself; 
and  yet,  if  a  joint  action  lay,  his  master  mi  _  hi 
be  made  accountable  for  the  injury  caused  by 
the  large  and  ferocious  dog  of  his  neighbor. 
The  reason  which  makes  one  liable  who  per 
sonally  joins  in  or  aids  or  abets  the  wrongdone 
by  aiiot her.  does  not  apply.     That  is  a  case  of 
intention  or  volition  in  the  offender;  and  the 
man  who  advises  or  countenances  a  trespass  is 
tin-  real  cause.     He  is  sometimes  the  greater 
wrong-doer  of  the  two;  and  at  any  rale  the  law 
rttttt'*]  will  not  allow  one  who  IB  'perhaps 
alone  able  to  pay,  to  shield  himself  under  the 
pica  that  the  wrong  was  done  wholly  or  in 
part  by  the  other.     Thin  is  the  same  principle 
which  inculpates  the  rioter  or  conspirator;  and 
makes  him,  though  absent,  a  party  to  all  that 
tin-  actual  perpetrator  may  say  or  do.     In  this 
tin-re  in  great  moral  fitness  and  propriety;  for 
there  is  actual  delinquency.  Not  so  in  tin-  cane 
<>f  miinals  which  happen  to  unite  in  porpetrat 
ins:  inisrhief.     An  ox  and  a  calf  talnniriiig  to 
ilitTrreul  owners,  reaching  through  a  fence, 
throw  it  down  and  enter  the  inclosure  of  an- 
WEND  17. 


other  at  the  same  time;  it  would  be  unjust  that 
the  owner  of  the  small  animal  should  be  holden 
to  pay  the  damage  done  by  the  larger;  and  yet 
be  must  do  so  if  a  joint  action  could  be  sus- 
tained against  both  owners.  The  difficulty  in 
accurately  estimating  the  separate  injury  done 
by  each  dog,  is  not  an  argument  of  sufficient 
strength  to  warrant  the  injustice  of  punishing 
a  man  who  is  entirely  innocent.  The  jury 
must,  in  this,  as  in  most  cases  of  wrong,  get  at 
in^the  real  damages  the  best  waj  they  can.  Rus- 
sell v.  Tomlinson,  2  Conn.,  206,  was  a  case  pre- 
cisely, both  in  fact  and  principle,  similar  to 
the  present,  except  that  it  was  a  technical  ac- 
tion of  trespass,  averring  that  the  defendants 
entered  upon  the  plaintiff's  land,  and  with 
their  dogs  worried  and  killed  the  plaintiff's 
sheep.  Swift,  Ch.  J.,  snid:  "Owners  are  re- 
sponsible for  the  mischief  done  by  their  dogs; 
but  no  man  can  be  liable  for  the  mischief  done 
by  the  dog  of  another,  unless  he  had  some 
agency  in  causing  the  dog  to  do  it.  When  the 
dogs  of  several  persons  do  mischief  together, 
each  owner  is  only  liable  for  the  mischief  done 
by  his  own  dog;  and  it  would  be  repugnant  to 
the  plainest  principles  of  justice  to  say  that 
the  dogs  of  different  persons,  by  joining  in 
doing  mischief,  could  make  the  owners  jointly 
liable.  This  would  be  giving  them  a  power  of 
agency,  which  no  animal  was  ever  supposed 
to  possess."  Gould,  J.,  labored  mainly  to  prove 
that  such  a  principle  applied  as  well  in  an  ac- 
tion of  trespass  under  the  Statute  of  Conn.,  as 
in  an  action  on  the  case.  He  puts  the  question 
of  joinder  on  common  law  grounds.  He  also 
goes  more  at  large  than  the  Chief  Justice  into 
the  objection  that  the  damages  could  not  be 
severed.  *The  court  were  unanimous  [*5<i-t 
that  a  joint  action  would  not  lie.  Adttms  v. 
Hall,  2  Vt.,  9,  was  an  exactly  similar  attempt 
to  charge  the  several  owners  of  dogs  jointly, 
and  held  the  same  way.  This  case  appears  to 
have  been  very  well  examined  both  upon  prin- 
ciple and  authority. 

I  am  inclined  to  think  that  on  moving  for  a 
nonsuit  before  the  justice,  the  only  way  to  save 
the  plaintiff  from  that  consequence  was,  by  his 
electing  to  proceed  against  one  of  the  defend- 
ants solely  for  the  separate  damage  done  by 
his  dog;  and  entering  a  nolle  prosequi  as  to  the 
other,  or  as  to  him  consenting  to  a  verdict  of 
not  guilty.  That  would  have  subjected  the 
plaintiff  to  a  judgment  for  costs  in  favor  of 
the  acquitted  defendant;  but  being  on  a  tech- 
nical formal  point,  ck-ar  of  the  merits,  would 
not,  probably,  as  to  him.  have  been  a  bar  lo  a 
subsequent  separate  action,  any  more  than  a 
nonsuit  would  have  been  a  bar. 

Judgment  of  C.  P.  reverted,  and  judgment  »f 
the  justice  affirmed, 

Cited  in-1  Dcnlo,  1501;  <MN.  Y..  147;  9  Hun,  53); 
20  Hart...  4hO:  v.i  llarb.,  425 ;  4  T.  i  C..  132;  0  Duer. 
407:  .V-  111..  »B2. 


D.  8.  &  J.  II.  COLVIN  r.  BURNET. 

Action  on  the  Cote  f»r  Flmring  Land* — Adrcr*e 
Utefor  20  Year*  mu*t  hare  been  Uninterrupt- 
ed—  Pleading. 

Whore.  In  an  action  on  the  OIUM-  for  flowing  lands, 

'  the  defendant  plcwto  •pedally  the  fact*  and  drcum- 

Rtanccfl  upon  which  he  relief*  t«  ulinw  In  hlmwlt  a 

I  right  t< .  flow  such  lands  by  an  uninterrupted  use  and 
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enjoyment  thereof  for20yeara,he  must  allege  in  his 
plea  not  only  that  the  use  was  uninterrupted,  but 
that  it  was  adverse  to  the  rights  of  the  owner  of  the 
land,  or  the  plea  will  not  be  sustained  on  demurrer. 
V  pleusettinK  forth  the  evidence  upon  which  a 
part  v  relies  for  his  defense,  instead  of  averring  the 
conclusions  of  law  from  such  evidence,  is  Rood, 
provided  It  be  plenary  in  its  details,  and  the  oppo- 
site party  do  not  object ;  but  this  mode  of  pleading 
is  not  approved. 

Citations— 2  Taunt..  155, 157  ;  2  Barn.  &  C,,  918 ;  3 
Ken*  £m..  3d  ed..  444,  445;  3  East.  294  30C K  301,  302; 
•'  \V  Siiunil  .  17;>  •/ ;  17r, <l,  n.  2;  Mich.,  41,  Geo.,  III.. 
K  R i  •  V  Y'ick.,  £>L  av> :  1  Ball.,  56,  58;  1  Vt..  53,  57;  2 
Alken,  286,  289-271 ;  3  Barn.  &  C..  413. 

"PLOWING  of  lands.  This  is  an  action  on  the 
-L  case  for  the  flowing  of  lands  belonging  to 
the  plaintiffs  by  means  of  the  erection  of  a  dam 
in  the  Onondaga  Creek.  The  suit  was  com- 
menced in  July  Term,  1834.  The  defendant  put 
in  M-ven  special  pleas;  the  substance  of  the  de- 
fense is,  that  June  1,  1804,  one  Abraham  M. 
J>«5*]  Walton  purchased  at  *a  sale  of  the 
Surveyor  General  of  this  State,  a  lot  of  land 
containing  250  acres;  that  he  entered  into  pos- 
session thereof,  and  in  1805  erected  thereon  a 
valuable  flouring-mill  and  a  dam  for  the  pur- 
pose of  the  mill,  in  and  across  the  Onondaga 
Creek  ;  that  the  dam  so  erected  was  continued 
for  the  space  of  10  years,  when  it  was  carried 
away  by  a  freshet ;  that  in  1815  another  dam 
was  erected  about  14  chains  and  50  links  above 
the  dam  erected  by  Walton,  by  Joshua  For- 
man and  Ebenezer  Wilson,  then  the  owners  of 
the  250  acres  and  of  the  flouring-mill,  by  pur- 
chase from  Walton  ;  that  the  dam  so  erected 
by  Forman  &  Wilson  was  continued  until  1825, 
when  it  having  become  impaired  by  use  and 
time,  the  defendant  having  become  the  owner 
of  the  250  acres  by  sundry  meme  conveyances 
from  Forman  &  Wilson,  did,  for  the  uses  and 
purposes  of  the  mill  erected  by  Walton,  and  of 
other  mills  erected  on  the  250  acres,  perma- 
nently rebuild  the  dam  with  stone,  and  contin- 
ued the  same  until  the  commencement  of  this 
suit.  The  defendant  averred  that  the  several 
dams  raised  the  waters  in  the  creek  above  the 
dam,  over  the  natural  bank  thereof,  and  in 
and  over  the  lands  and  premises  in  the  dec- 
laration mentioned  ;  and  that  the  dams  were 
erected,  rebuilt,  maintained  and  continued, and 
the  waters  of  the  creek  thereby  raised,  over  the 
natural  banks  of  the  creek  and  over  the  lands, 
etc.,  peaceably,  and  without  any  hindrance  or 
molestation  from  the  plaintiffs  or  any  other 
person,  until  the  commencement  of  this  suit. 
In  one  of  the  pleas  it  was  alleged  that  previous 
to  the  sale  of  the  250  acres,  the  Surveyor-Gen- 
eral had  caused  the  levels  of  the  Onondaga 
Creek  running  through  the  land  to  be  taken, 
and  had  ascertained  that  a  mill-site  on  the  same 
could  be  had  by  erecting  a  dam  in  and  across 
the  creek,  that  such  dam  would  raise  the  water 
in  the  creek  over  the  natural  banks  thereof,  and 
over  the  lands  in  the  declaration  mentioned  ; 
that  the  250  acres,  according  to  the  aforesaid 
levels  was,  June  1,  1804,  exposed  to  public  sale 
by  the  Surveyor  General,  and  struck  off  to  and 
purchased  by  Abraham  M.  Walton  ;  that  at 
the  time  of  such  sale  the  State  of  N.  Y.  were 
seised  of  the  lands  in  the  declaration  men- 
tioned; that  Walton  entered  into  possession 
5O6*]  *and  erected  a  mill  and  dam,  etc.,  set- 
ting forth  in  the  residue  of  this  plea  the  facts 
as  above  stated.  To  this  plea  the  plaintiffs  re- 
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plied  that  the  grant  to  Walton  of  the  premises, 
purchased  by  him, only  embraced  the  250  acres, 
and  did  not  convey  any  right  or  privilege  to 
raise  the  the  waters  of  the  Onondaga  Creek  by 
a  dam  so  as  to  flow  any  other  lauds  than  the 
250  acres.  None  of  the  pleas  contained  an  aver- 
ment that  the  erection,  rebuilding,  maintenance 
or  continuance  of  the  dams,  or  either  of  them, 
was  adverse  and  under  a  claim  of  right,  and 
with  the  knowledge  and  acquiescence  of  the 
owners  of  the  lands  flowed.  To  several  of  the 
pleas  the  plaintiffs  demurred  at  once,  and  to 
the  others  they  put  in  replications,  to  which 
the  defendant  rejoined,  and  to  the  rejoinders 
thus  put  in  the  plaintiffs  also  demurred.  The 
points  passed  upon  by  the  court  required  no 
more  specific  statement  of  the  pleadings.  The 
demurrers  were  argued  by, 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Cowen,  J.  The  defendant 
has  certainly,  in  the  in  stance  before  us,  entered 
a  new  field  of  pleading  ;  and  the  plaintiff  has 
followed  him  in  a  progress  which  I  suspect  had 
better  have  been  cut  short  by  a  special  demur- 
rer to  the  pleas,  as  amounting  to  the  general 
issue.  This  is  the  first  time,  within  my  knowl- 
edge, that  the  circumstances  constituting  the 
presumptive  title  to  an  easement  have  been 
sought  to  be  introduced  by  a  plea  in  bar  to  an 
action  on  the  case — an  action  which  is  remark- 
able for  the  latitude  which  it  accords  to  every 
ground  of  defense  under  the  simple  plea  of  not 

§uilty.  These  pleas,  so  far  as  they  go  upon 
0  years  adverse  enjoyment,  were  likened  on 
the  argument  to  the  old  plea  of  prescription  ; 
but,  if  in  nothing  else,  they  certainly  fail  in  one 
essential  point  of  comparison;  in  time  whereof 
the  memory  of  man  runneth  not  to  the  con- 
trary. They  come  nearer,  perhaps,  to  the  mod- 
ern English  replication  of  20  years'  inclosure 
as  a  bar  to  the  right  *of  common,  when  [*5O7 
set  up  by  plea  in  answer  to  an  action  of  tres- 
pass. Hawk  v.  Bacon,  2  Taunt.,  155;  Richard* 
v.  Peake,  2  Barn.  &  C.,  918.  But  whether, 
even  in  an  action  so  noted  as  is  that  of  trespass 
for  special  pleading,  Westminster  Hall  may 
not  have  permitted  an  inconvenient  departure 
from  the  simplicity,  not  to  say  the  principles 
of  pleading,  remains  yet  to  be  seen.  I  know 
that  the  presumptive  bar  in  regard  to  water- 
courses and  ways,  etc. ,  has  become  well  known 
to  the  law,  and  is  familiarly  dealt  with  by  it  as. 
evidence  of  a  grant.  It  is  an  equitable  exten- 
sion of  the  statute  which  bars  an  entry  after  20 
years'  possession;  yet.  even  in  ejectment, where 
the  statute  applies  proprio  vigore,  it  is  never 
pleaded.  In  the  case  of  an  easement,  the  law 
goes  upon  the  presumption  of  a  grant  in  fee.  3 
Kent,  Com.,  3d  ed.,  444,  445.  Were  special 
pleading  admissible,  it  would  seem  that  the  as 
sumed  grant  should  be  directly  set  forth,  or  a 
technical  plea  of  prescription  interposed,  still 
relying  upon  the  long  possession  as  evidence 
of  the  fact.  Campbell  v.  Wilton,  3  East,  2y4. 
This  would  be  analogous  to  the  like  presump- 
tive bar  to  debt  on  bond,  where,  instead  of  set- 
ting forth  the  delay  with  its  circumstances,  the 
pleader  addresses  himself,  as  is  well  known, 
directly  to  the  fact  of  payment  at  the  day. 

The  plaintiffs  have,  however,  chosen  to  re- 
ceive and  act  upon  these  argumentative  pleas 
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as  formally  admissible;  and  it  is  not  denied, 
that  at  the  choice  of  both  parties,  a  mere  plea 
of  evidence,  provided  it  be  plenary  in  its  de- 
tails, is  available  upon  its  merits.  The  plaint- 
iffs think  that  some  of  these  pleas  are  defec- 
tive, in  not  making  out  a  sufficient  continuity 
of  possession;  others  as  not  being  full  in  time, 
and  others  as  failing  to  exhibit  the  necessary 
privity  between  Forman  &  Wilson  and  the  de- 
fendant, etc.  In  respect  to  some  of  them,  the 
plaintiffs  reply  the  want  of  continuity,  or  show 
a  right  in  the  State,  which  they  believe  can 
only  be  met  by  a  bar  of  40  instead  of  20  years, 
etc.  In  the  view,  however,  which  I  have  tak- 
en of  the  subject,  it  cannot  be  necessary  to 
pronounce  upon  any  of  these  objections;  for 
there  is.  I  think,  another  fatal  defect  running 
o(J8*l  through  all  *seven  of  the  pleas  in  ques- 
tion, with  the  single  exception  of  the  first  branch 
of  the  third. 

All  the  cases  which  have  considered  this  de- 
fense, are  at  least  uniform  in  one  thing — that 
it  must  combine  not  only  continuity,  and  a 
peaceable  possession  without  the  hindrance  of 
the  owner  in  respect  to  whose  land  the  ease- 
ment is  claimed,  but  that  in  complete  analogy 
to  its  archetype,  the  bar  in  ejectment,  the  pos- 
session must  appear  to  have  been  adverse.  2 
Wms.  Saund.,  175  d,  n.  2,  citing  Bradbury  v. 
Grinsett,  Mich.,  41  Geo  III.,  K.  B.;  Campbell 
v.  Wilton,  3  East.,  294,  300-302.  Without 
multiplying  quotations,  several  modern  de- 
cisions give  the  true  sense  of  all  the  cases.  In 
Sargent  v.  Bollard,  9  Pick.,  251.  255,  Putnam, 
J.,  says:  "The  essential  ingredients  were  to  be 
made  out  by  the  owners  of  the  estate  claiming 
the  service.  They  must  not  only  prove  the 
using  for  20  years,  but  that  it  was  continued 
uninterrupted  and  adverse;  that  is,  under  a 
claim  of  right,  with  the  acquiescence  and 
knowledge  or  the  owner."  In  Rowland  v.  Wolfe, 
1  Ii:iil.,  56.  58.  Nott,  J.,  said:  ."Lapse  of  time 
i-  not  alone  sufficient  to  afford  such  a  presump- 
The  use  must  be  adverse  to  the  claim  of 
'In-  owner  of  the  \&n<\."  \n  Shumway  v.  Simont, 
1  Vt..  53,  57,  Hoyce,  J.,  says,  in  a caseof  flow- 
ing land:  "The  modern  doctrine  of  presump- 
tion is  founded  in  analogy  to  the  Statute  of 
Limitations.  It  is  applicable  to  CHSCH  for  which 
the  -tut iite  has  not  provided,  and  the  evidence 
in  Mipportof  a  presumptive  riirht  must  at  least  j 
be  Miifficient  to  have MtkUtofaec!  the  legal  right, 
provided  tin*  stutiite  had  extended  to  the  case 
Sn  judgment."  In  Mitrhrll  v.  Walter.  2  Aikcn, 
\!70.  271.  Skinner,  Ch.  J.,  says:  "This 
possession,  it  is  contended  by  the  plaintiff.and 
•  •tly.  nnist  be  adverse  to  the  claim  of  the 
owner  or  proprietor."  He  adds,  if  the  occupa- 1 
ti'in  he  by  mistake,  it  will  not  avail,  citing  Doe  \ 
WKMD.  17. 


v.  Wilkinson,  3  Barn.  &  C.,  413,  and  2  Saund., 
173  d.  Suppose  the  usual  defense  of  time  in 
an  action  of  ejectment  were  to  be  pleaded:  is  it 
possible  that  any  one  in  the  profession  would 
omit  the  important  ingredient  that  the  posses- 
sion was  adverse  for  20  years.  It  is  well  known 
that  a  single  lisp  of  acknowledgment  by  the 
defendant,  that  *he  claims  no  title,  [*56J> 
fastens  a  character  upon  his  possession  which 
makes  it  unavailable  for  ages.  No  matter  that, 
in  the  language  of  these  pleas,  he  and  those 
under  whom  he  claims  may  have  holden  peace- 
ably, and  without  the  hindrance,  molestation 
or  even  claim  of  the  owner.  Non  conatat,  that 
the  whole  may  not  have  been  as  lessee  or  by 
comity,  until  the  owner  shall  reach  the  time 
when  for  purposes  which  remained  suspended 
on  account  of  the  mere  convenience  of  his 
neighbor,  he  comes  in  for  the  enjoyment  of  his 
conceded  rights.  A  defense  resting  on  such  a 
state  of  facts  would  be  most  ungracious;  and 
yet  these  pleas  contain  nothing  in  the  least  in- 
compatible with  the  state  of  things  supposed. 

I  will  only  add,  that  in  the  cases  before  men- 
tioned, of  a  replication  of  inclosure  of  com- 
mon for  20  years,  as  a  bar  to  the  commoner,  it 
has  never,  1  believe,  been  thought  that  the  rep- 
lication was  good  without  averring  an  adverse 
holding.  Uawkfv.  Bacon  introduced  this  mode 
of  pleading;  and  the  form  there  is,  that  the 
close  in  which,  etc.,  continually  for  20  years 
and  more,  before  and  at  the  first  time  when, 
etc.,  had  been  and  was  separated,  divided  and 
inclosed,  etc.,  and  occupied  and  enjoyed  in 
severally,  and  adversely  to  the  said  East,  etc. 
2  Taunt.,  157.  The  same  form  was  afterwards 
followed  in  Richards  v.  Peake,  also  before 
cited. 

These  remarks  are  applicable  to  all  the  pleas 
in  question  and  the  entire  matter  of  each,  ex- 
cept the  first  branch  of  the  third,  which  sets 
up  a  grant  of  the  easement  from  the  State. 
That,  however,  is  destroyed  by  the  replication, 
which  gives  particulars  showing  that  the  grant 
could  not  operate  to  carry  any  right  beyond 
the  ordinary  incidental  one  of  flowing  within 
the  limits  of  the  defendant's  own  land.  It  is 
not  conceivable  on  what  ground  a  demurrer 
was  interposed  to  such  a  replication. 

On  the  whole,  judgment  must  be  for  the 
plaintiffs  on  all  the  demurrers. 

Judgment  accordingly. 

Title  hy  prescription— Advene  wier.  Cited  In— 19 
w.-iKl..  36« ;  24  Wend.,  454 ; !»  N.  Y..  115 :  65  N.  Y..  «•">; 
88  N.  Y..  4«5 : 82  N.  Y..  268;  1  Koyt*. 287 : 8  Abb.  App. 
Dec.,34 :  tt  Trans.  App..  235 ;  10  Barb.,  350 ;  2i  Hurl... 
478 ;  33  How.  Pr.,  4«7  ;  25  Cal..  509 ;  35  Am.  Doe.,  «3S  : 
46  Am.  Dec..  575  (»1  Me..  42tf). 

flea  mttling  forth  evidence.  Distinguished— 14  N. 
Y..  249. 

fitted  in-5  Hill.  255. 
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CASES  ARGUED  AND  DETERMINED 


IN   THE 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OF  THE 

STATE  OF  NEW  YORK 

DURING  THE  YEAR  1836. 


571*1  *THE  CANAL  APPRAISERS  OF 
THE  STATE  OF  NEW  YORK 

v. 
THE  PEOPLE,  ex  rel.  GEORGE  TIBBITS. 

Improvement  of  Navigation  of  Public  River — 
Injury  to  Mitt-Site — Canal  IMWS — Damages. 

If,  in  the  improvement  of  the  navigation  of  a 
public  river,  the  waters  of  a  tributary  stream  are  so 
much  raised  as  to  destroy  a  valuable  mill-site  situ- 
ate thereon,  and  the  stream  be  generally  navigable, 
although  not  so  at  the  particular  locality  of  the 
mill-sit'-,  the  owner  is  not  entitled  to  damages  with- 
in the  provisions  of  the  canal  laws  directing  com- 
pensation to  be  made  for  private  property  taken 
for  public  use.t 

Citations— Act,  March,  177.J ;  1  Sav.  Rom.  Law,  100 ; 
2  Str.  Mad.,  279;  Clark's  Col.  Laws,  307:  3  Knapp,  P.  C. 
151:  Harris1  Just.,  3d  ed.,  71, 72;  Ulpian,  L.  1,  sec.  4,  De 
Fluminibus:  2\Vest.  enb.  Princ.  Juris,  765.  lib.  43,  tit. 
12 :  2  Brak.  Inst.,  tit.  6,  sec.  17,  Macallan's  ed.,  p.  327 ; 
8  Shaw  &  D..  881,  886 ;  15  Guyot  Repert.,  art.  Riviere, 
729:  Dig.  Lib.,  43,  tit.  12,  ch.  «,  7 ;  9  Guyot  Juris. 
r n i\ .,  art.  Isle ;  Selden's  Mare  Clausum,  b.  1.  ch.  22, 

+  Conclusion*  arrived  at  bj/  the  CHANCELLOK,  in  the 
opinion  dclirered  by  him: 

1.  By  the  patent  of  confirmation  of  the  Manor  of  j 
Rennclaerw.vck,  granted   in  1704,  everything  em-  I 
braced  within  the  exterior  boundaries  of  the  Manor 
is  granted,  and,  consequently,  the  islands  in  the 
rivers  and  the  beds  of  the  rivers  above  tide-water 
contained  within  the  bounds  of  the  grant  passed  to 
the  grantee,  saving  the  public  right  of  navigation, 
and  excepting  such  port  ions  of  the  premises  in- 
cluded in  the  patent  as  had  been  previously  granted 
to  others.    If  any  doubt  ever  existed  as  to  the  con- 
struction of  the  patent,  it  has  long  since  been  put 
at  rest  by  actual  location. 

2.  Green  Island,  lying  between  the  south  and 
middle  sprouts  of  the  Mohawk  Kiver,  together  with 
one  half  of  the  bed  of  the  middle  sprout,  belonged 
to  the  Manor  of  Rensselaerwyck ;  and  title  to  such 
half  of  the  middle  sprout  is  shown  in  the  relator. 

3.  The  Province,  now  State  of  N.  Y.,  was  claimed 
by  the  English  by  right  of  discovery,  and  not  by 
right  of  conquest:  consequently,  the  common  law 
of  England,  since  the  occupation  of  the  country  by 
the  English,  has  been  the  law  of  the  land.    What- 
ever doubt  there  might  be  on  that  subject  is  re- 
moved by  the  charter  under  the  great  seal  of  En- 
gland to  the  Duke  of  York,  in  Mar.,  1664,  declaring 
that  the  laws  to  be  established  in  the  Province  shall 
not  be  contrary  to,  but  as  near  as  may  be  agreeable, 
to  the  laws  and  statutes  and  government  of  the 
realm  of  England  and,  consequently  upon  the  sur- 


NOTE.— Lands  hounded  b»  rircrtt— Rights  of  Ripa- 
rian owners.  See  Ex  port*  Jennings.6  Cow.,  518,  note. 
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p.  129 ;  3  Partida,  tit.  28,  law  27,  30,  31;  Poth.  De  Droit 
de  Prop.,  pt.  1,  ch.  2,  sec.  3.  art.  2,  Paris  ed.,  1830,  p. 
161 ;  Van  Leeuwen  Com.,  116, 117 ;  14  Shaw  &  D.,  396 : 
Dig.,  b.  43,  tit.  12,  law  12;  Mor.  Die.  of  Dec.,  12813, 
12826;  Lalaure's  Traite  des  Servit.  Reeles..  47;  5 
Wend.,  423,  429.  441,  443;  Vat.  L.  of  Nat.,  122,  sec.  270; 
129.  sees.  265-271 :  Dig.,  b.  43,  tit.  12,  sec.  7;  L.,  7,  see. 
6,  De  Acquir.  Dom:  L..  12,  De  Acquir.  Dom.;  1  Biret 
App.,  218,  258:  2  Ersk.  Inst.,  tit.  1,  sec.  5,  p.  196, 
tit.  9,  sec.  13 ;  Schmalz,  Fr.  ed.,  1823,  143 ;  Bell's  Law 
of  Scot.,  art.  1101:  Act,  Mar.  30, 1792, 2  L.,  427,  Greenl. 
ed.;  20  Johns.,  100, 101 ;  1  M'Cord,  580;  17  Mass..  298 : 
6  Cow.,  518,  549 :  1  Bl.  Com.,  107 ;  1  Sm.  Hist.  N.  Y., 
19,  20,  314,  371,  372:  Cowp.  86:  1  Cowp.,  89,211 ;  1  Sto- 
ry, Com.  Const..  133:  2  Binn.,  475,  477,  484;  14Serg  & 
R.,  71 ;  4  Pick.,  272. 

ERROR  from  the  Supreme  Court.  The  re- 
lator claimed  that  damages  should  be  al- 
lowed to  him  by  the  Canal  Appraisers  for  the 
destruction  of  a  waterfall,  alleged  by  him  to 
be  his  property,  situate  in  the  middle  sprout 
of  the  Mohawk  *River,  nearly  oppo-  [*o72 
site  the  junction  of  the  Erie  and  Champlain 
Canals,  by  the  erection  of  a  dam  across  the 

render  of  the  Province  by  the  Dutch,  in  Aug.,  1664; 
the  law  of  England  then  in  force  became,  ipso  facto, 
the  law  of  the  Colony. 

4.  According  to  the  common  law,  grants  embrac- 
ing within  their  bounds  rivers  and  streams  above 
tide- water  convey  not  only  the  banks  but  the  beds 
of  the  rivers  or  streams,  and  the  islands  therein, 
unless  the  latter  are  expressly  reserved,  or  the  terms 
of  the  grants  be  such  as  show  a  clear  intention  to 
exclude  them  from  the  operation  of  the  rule  of  law. 
The  right  of  the  grantee,  however,  to  the  rivers  or 
streams  above  tide-water,  if  they  be  navigable,  is 
not  absolute,  but  subject  to  the  right  of  the  public 
to  use  the  waters  as  a  highway  for  the  passage  of 
boats,  etc. 

5.  Under  this  modification  no  reason  is  perceived 
by  the  Chancellor  why  the  common  law  rule  upon 
this  subject  should  not  be  applied  to  the  largest 
rivers  within  the  boundaries  of  the  State. 

6.  It  is  conceded  that  the  common  law  rule  does 
not  apply  to  large  navigable  lakes,  nor  to  rivers 
constituting  the  boundaries  between  this  State  and 
other  States. 

7.  The  Chancellor  is  of  opinion  that  if  the  grant  of 
the  Manor  of  Rensselaerwyck  be  construed  by  the 
rules  of  the  civil  law,  as  it  prevailed  in  Holland  in 
1614,  when  it  is  supposed  the  first  grant  of  the  Manor 
was  made  by  the  States-General  to  the  ancestor  of 
the  present  proprietor,  the  bed  of  the  middle  sprout 
of  the  Mohawk  River  above  the  fall  therein  mi|rbt 
lawfully  be  occupied  by  the  owner  by  the  erection 
of  a  dam,  and  the  waters  used  for  hydraulic  pur- 
poses.   By  the  civil  law  only  such  streams  are  con- 
sidered public  rivers  as  can  be  used  for  the  purposes 
of  navigation  or   the  transportation  of   rafts   oJ 
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Hudson  River  at  the  sloop  lock  between  Troy 
and  Lansingburgh.  The  Appraisers  refused 
to  admit  the  claim,  and  on  application  to  this 
court  an  alternative  mandamus  was  issued 
commanding  the  Canal  Appraisers  to  assess 
573*]  and  appraise  the  *damages  alleged  by 
the  relator  to  have  been  sustained  by  him,  or 
to  show  cause,  etc.  The  Appraisers  made  a 
return  to  the  alternative  mandamus,  on  the 
coming  in  of  which  a  peremptory  mandamus 
was  ordered.  The  Appraisers  sued  out  a  writ 
of  error,  and  the  Court  for  the  Correction  of 
Errors  reversed  the  judgment  of  the  Supreme 
574*]  Court  on  the  ground  *that  the  relator 
had  not  shown  title  in  himself  to  the  locus  in 
quo,  but  leave  was  granted  to  him  to  traverse 
the  return,  so  as  to  give  him  an  opportunity  to 
prove  his  title.  See  5  Wend.,  423-474.  Issue 
was  accordingly  taken  upon  the  return,  which 
was  brought  to  trial  at  the  Albany  Circuit  in 
Mar.,  1832,  before  the  Hon.  James  Vander- 
575*]  poel,  one  *of  the  Circuit  Judges.  The 
jury  found  a  verdict  in  favor  of  the  relator, 
and  by  their  verdict  certified  that  the  relator 
was  the  absolute  owner  in  fee  simple  of  the 
sontherly  half  of  the  middle  sprout  of  the 
Mohawk  River,  together  with  the  privileges 
and  appurtenances  to  the  same  belonging.  The 
Canal  Appraisers  having  excepted  to  the  charge 
of  the  judge,  delivered  by  him  to  the  jury,  ap- 
plied to  the  Supreme  Court  for  a  new  trial, 
which  was  denied  by  that  court,  and  judg- 
ment rendered  that  a  peremptory  mandamus 
issue.  For  the  facts  which  appeared  on  the 
trial  of  the  traverse,  and  for  the  opinion  of 
the  Supreme  Court  delivered  on  the  refusal  to 
grant  a  new  trial,  see  13  Wend.,  355-373.  The 
Canal  Appraisers  sued  out  a  writ  of  error. 
The  cause  was  argued  in  this  court  by, 

)/•  -.•.;•».  H.  Bleecker  and  S.  Beardsley, 
Atty  Gen.  of  the  State  of  N.  Y.,  for  the  plaint- 
iff-, in  error. 

Me»*r*.  B.  F.  Butler,  Atty-Gen.  of  the  U.S., 
and  A.  Van  Vechten,  for  the  defendants  in 
error. 

ntlii-r  floats,  or  on  which  floats  may  be  carried  to 
navigable  rivers;  and  even  navigable  rivers  belong 
to  i  in-  public  only  in  those  parts  of  the  rivers  which 

.!!••    navigable. 

«.  Tin-  Chancellor  is  of  opinion  that  the  testimony 

a'Muceil  on  tin-  trial  of  tin-  traverse  In  this  case  of 
grants  of  Islands  in  the  Mohawk  and  other  rivers  in 
this  Slat*-  alxive  tide- water,  subsequent  to  thefrrant 
of  the  lanils  on  the  hanks  of  the  rivers,  affords  no 
evidence  that  the  common  law  rule  on  this  subject 
had  been  rejected  as  inapplicable  to  this  country: 
mid  condemns  the  Mubmis.sion  of  such  evidence  to 
tin-  consideration  of  a  jury  for  the  purpose  of  de~ 
termining  the  law  of  the  land. 

t».  The  1'liunri-llitr  Is  of  opinion  that  the  destruction 
of  the  mill-site  ot  the  relator,  so  as  to  render  it  in- 
capable of  any  beneficial  use.  Is  a  taking  of  prop- 
wlthln  the  meaning  of  the  Acts  on  the  subject 
of  canals,  and  entitles  the  relator  to  compensation ; 
ami  that  he  may  claim  to  have  his  damages  aaMMOd, 
although  the  premises  were  not,  at  the  time  of  the 
Injury,  actually  Improved,  and  altlimiuh  he  only 
showed  title  to  a  moiety  of  the  premises  claimed 
i'.\  him. 

Conelwtttnu  arrired  at  hi/  Srnatirr  HK AKDSI.KY,  <n  the 

ojiiii  inn  ill  In;  1 1- 1 1  l,<i  liim. 

1.  That  by  the  terms  of  the  grunt  of  the  Manor  of 

selaerwyck  neither  the  islands  In  the   Hudson 

Itui-r  north  of  the  southern  sprout  of  the  Mohawk 

Uivcr  nor  the  middle  sprout  of  the  latter  river  were 

conveyed ;  tmt  he  conwdcs  that  the  question  of  the 

Mt  of  the  premises  granted  is  put  at  rest  by 

actual  locution. 

•-'.  That  the  original  grant  of  the  manor  having 

WKND.  17. 


1  *  Points  and  authorities  submitted  on  the  [*57O 
part  of  the  plaintiffs  in  error. 

First.  The  assessment  and  payment  of  dam- 
ages claimed  by  the  relator  are  not  authorized 
by  any  Act  of  the  Legislature. 

Second.  As  neither  the  relator  nor  those  un- 
der whom  he  claims  title  have  ever  made  any 
appropriation  or  use  of  the  waters  of  the  mid- 
dle sprout  of  the  Mohawk  River,  he  has  not 
sustained  any  legal  injury  by  the  construction 
of  the  public  works,  which  entitles  him  to  a 
compensation  in  damages. 

Third.  The  relator  has  not  shown  title  to  the 
premises  in  regard  to  which  he  alleges  he  has 
been  injured  and  claims  damages. 

Fourth.  If  Green  Island,  according  to  the 
true  construction  of  the  patent  of  Rensselaer- 
wyck,  is  included  in  it,  or  if  the  proprietor  of 
the  Manor  has  acquired  a  title  to  that  island 
by  a  practical  location  under  the  grant,  still 
his  right  of  property  does  not  extend  beyond 
the  island,  so  as  to  include  the  whole  or  any 
part  of  the  land  covered  with  water,  known  by 
the  name  of  the  middle  sprout  of  the  Mohawk 
River.  The  rule  claimed  by  the  relator  as  the 
common  law  of  England,  that  the  owner  of  a 
bank  of  a  fresh-water  river  owns  the  land  un- 
der the  water  of  the  river  to  the  middle  of  the 
stream,  is  not  adapted  to  the  condition  of  this 
country;  is  not  and  never  has  been  the  law  of 
this  State;  but  by  the  law  of  this  State,  rivers 
and  the  land  covered  by  their  waters,  belong 
to  the  people. 

Fifth.  The  evidence  given  on  the  trial  of  the 
traverse,  was  sufficient  to  establish  a  usage  in 
this  State  against  the  supposed  rule  of  the  En- 
glish common  law,  and  should  have  been  sub- 
mitted to  the  jury  to  pass  on  that  question. 

Sixth.  If  the  relator  had  any  interest  in  the 
stream,  that  interest  was  subordinate,  and  sub- 
ject to  public  use  and  interest. 

Seventh.  If  the  relator  made  out  a  title  to 
the  southerly  half  of  the  premises  mentioned 
in  the  traverse,  he  was  not  entitled  to  a  verdict 
in  his  favor  on  the  issue  upon  the  plea  of  trav- 

I  been  obtained  from  the  Dutch  Government,  it  is  to 
be  controlled  in  its  construction  by  the  civil  law, 
and  that,  consequently,  tne  beds  of  the  rivers  or 
streams  embraced  within  the  exterior  bounds  of 
the  manor,  remained  the  property  of  the  Govern- 
ment; nor  did  they  pass  by  the  •uoaequent  grants, 
such  subsequent  grants  being  mere  confirmations 
of  the  original  u  rant . 

3.  That  the  common  law  rule  which  tuithori/.cs 
the  owners  of  the  shores  of  rivers  in  which  the  tide 
lines  not  ebb  or  flow  to  hold  ml  Ulnin  amiir  is  not  ap- 
plicable to  the  condition  ot  thN  State*  in  respect  to 
Its  large  navigable  rivers  In  which  no  tide  etibs  or 
flows:  that  from  the  Acts  of  the  Government  of  N. 

I  Y., as  well  before  as  since  the  Revolution,  in  assert- 
ing the  title  of  the  public  to  Islands  and  the  Itcds  of 
rl vers  after  granting  the  lands  upon  the  shores  of 
navigable  rivers  in  which  the  tide  d<x-s  not  ebb  or 
flow,  a  strong  presumption  Is  raised  that  tin-  com- 
mon law  in  tnis  respect  has  never  been  adopted 
here,  at  least  to  the  extra  t  claimed  by  the  relator  In 
this  case. 

4.  That  in  n-8|>eet  to  the  Mohawk  Hiver,  In  par- 
ticular, there  has  IM-CII  a  uniform  claim  of  right  on 
the  part  of  the  Government,  ami  a  onrreapondfnir 
practice,  for  upwards  of  1(10  yearn,  to  dispose  of  the 
bed  of  toe  river  ami  the  islands  In  the  name,  not- 
withstanding previous  grants  of  the  shores;  that 
the  bed  of  the  river  tx-longs  to  the  State,  and  such 
parts  thereof  as  are  unoccupied  may  IM-  used  In  the 
construction  and  Improvement  of  the  public  canals, 
without  liability  on  the  part  of  the  State  to  pay 
damages  for  such  appropriation. 

R.  That  where  lands  In  this  State  are  grunted  by 
letters  patent,  t>oundcd  on  navigable  fresh-water 
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erse.  because  by  that  plea  he  claimed  the  whole 
of  the  said  premises. 

R77*]  *Eighth.  As  the  verdict  does  not  find 
the  whole  matter  put  in  issue,  the  judgment 
founded  on  it  is  erroneous. 

Authorities,  and  Acts  and  Journals  of  the  legis- 
lature. 
1st  Point.  Act,  40th  Sess.,  ch.  262,  sec.  3,  4th 

>02d  Point.  2  Bl.  Com.,  14.  18.  403,  406,  407; 
Ang.  Water-Courses,  5,  68,  69,  39,  «t  seq.; 
Beaky  v.  Shaw,  6  East,  218;  Sounders  v.  New- 
man 1  Barn.  &  Aid..  258;  Van  Bergen  v.  Van 
Bergen  3  Johns.  Ch.,  282;  Hatch  v.  Dwight, 
17  Mass. ,  289;  15  Johns.,  2(50;  1  Sim.  &  Stu.,203. 
3d.  4th,  5th  and  6th  Points.  Cortelyou  v.  Van 
Bruiidt,  2  Johns.,  857;  Hanly's  Lessee  v.  An- 
thony, 5  Wh..  879;  Hatch  v.  Dwight,  17  Mass., 
289:  Co.  Litt.,  46;  Com.  Dig.,  Grant,  G,  7, 
Q,  12;  2  Roll..  186;  Harg.  Law  Tr.,  partprtma 
from  beginning  to  p.  10;  Ang.  Water-Courses, 
14,  15,  19;  Shaw  v.  Crawford,  10  Johns.,  236; 
4  Mass.,  522;  11  Co.,  74;  Com.  Dig.  Pleader, 
3  M,  37;  Palmer  v.  MitUigan,  3  Cai..  307, 
Cowp  ,  87;  5  Cow..  216;  Acts  Relating  to  Fish- 
eries, 3  R.  S.,  818-331;  1  Camp.  N.  P.,  515,  n. 
517;  Paley,  Mor.  Phi.,  66,  67;  Vat.,  p.  175,  b. 

1  ch   20,  sees.  248-250;  Laws  Declaring  Cer- 
tain Rivers,  etc.,  Highways.  3  R.  S.,  248-270; 

2  R.  L..  285;  Unttenden  v.  Wilson,  5  Cow.,  166; 
Hughes  v.  Heiser,  1  Binn.,  463;  Carson  v.  Bla- 
zer, 2  Id.,  475;  Shrunk  v.  Pres.  SchuylkttlNav. 
Co.,  14  Serg.  &  R.,  71;  Gates  v.   Waddington,  1 
M'Cord,580;  Handly's  Lessee  v.  Anthony,  5  Wh., 
379-  1  Bl.  Com.,  108, 109;  Blanchard  v.  Oaldy,  2 
Salk.,  411;  2  P.  Wms.,  76;  1  Tuck.  Black., 
App..  381;  Jackson  v.  Qilchrist,  15  Johns.,  95, 
argument  of  counsel;  17  Johns.,  209,  n.  a;  1 
Domat,  28;  Cooper,  Just.,  67,  68;  Articles  of 
Capitulation,  2  R.  L.,  App.;  Penn  v.  Ld.  Bal 
timore,  1  Ves.,  451,  452;  1  Story,  Com.,  132, 

rivers,  and  nothing  appears  from  the  terras  of  the 
grant  that  the  Government  intended  to  part  with 
the  beds  of  the  rivers,  the  patentees  cannot  take  to 
thi;  exclusion  of  the  State,  if  the  waters  or  the  beds 
of  the  rivers  are  wanted  for  public  uses. 

6.  That  in  the  construction  of  grants  of   land 
bounded  on  rivers,  the  rule  which  governs  in  the 
decision  of  cases  between  individual  and  individual 
ought  not  to  prevail  in  questions  arising  between 
the  public  ana  individuals. 

7.  That  in  the  construction  of  grants  of  lands 
bounded  on  small  and   unnavigable  streams,  the 
owner  of  the  banks  takes  ad  iihnn  aqius:  and  the 
Senator  accordingly  approves  of  the  decision  of  the 
case  Ex  parte  Jennings,  (5  Cow.,  518. 

Conclusions  arrived  at  J>y  Senator  TRACY,  in  the 
"I'iiii'in  delivered  by  him. 

1.  That  the  great  fresh-water  streams  of  this  coun- 
try are  not  subject  to  the  principle  of  individual  ap- 
propriation allowed  by  the  common  law  of  England. 

2.  That  the  common  law  doctrine  that  "fresh  riv- 
ers of  what  kind  soever  do  of  common  right  belong 
to  the  owners  of  the  soil  adjacent,"  is  not  of  uni- 
versal application  in  this  State,  and  that  the  advo- 
cates of  the  doctrine  themselves  admit  that  there 
are  exceptions  to  Ihe  rule. 

3.  That  the  reason  of  the  rule,  assigning  the  pro- 
prietorship of  the  bed  of  a  river  to  the  owners  of  the 
adjacent  shores,  wholly  fails  in  reference  to  the 
large  navigable  rivers  of  this  country. 

4.  That  the  long  continued  practice  in  this  State 
of  granting  islands  in  rivers  subsequent  to  patents 
covering  the  adjacent  shores,  contradicts  the  as- 
sumed application  of  the  common  law  rule  of  ripa- 
rian ownership,  as  applied  to  the  great  rivers  of 
this  State. 

5.  That  if  the  riparian  owner  may  be  deemed  the 
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133,  100;  Smith,  Hist,  of  N.  Y.,  Carey's  ed., 
44,  262,  263,  268,  270;  Sir  John  Randolph's 
letter,  17.  Treaty  Between  States  General  and 
British  Government;  Act  Respecting  the  Nav- 
igation of  the  Hudson  River  Between  Troy  and 
Waterford,  44  sess.,  ch.  78,  5th  vol.,  ch.  71; 
Dams  Authorized,  2  R.  S.,  271-280;  Grants  of 
Lands  under  Water.  1  R.  S.,  208;  Act  Con- 
firming *Certain  Lands  to  David  A.  [*578 
Ogden,  passed  Apr.  17,  1826,  7  Laws,  322,  c, 
49th  sess.,  ch.  280;  Act  to  Authorize  the  Erec- 
tion of  a  Dam  Across  the  Mohawk  River  ;it 
Utica,  passed  Apr.  24,  1823,  6  Laws,  416,  46ih 
sess.,  ch.  266;  Act  for  the  Relief  of  John 
McDonald,  Archibald  Mclntyre  and  Robert 
McQueen,  passed  Apr.  15,  1817,  4  Laws,  296  b, 
40lh  sess.,  ch.  258;  Act  for  the  Relief  of  the 
Legal  Representatives  of  John  McDonald,  de- 
ceased, and  Archibald  Mclntyre,  passed  Apr. 
17,  1822,  6  Laws,  a,  315,  45th  sess.,  ch.  26!); 
Act  Authorizing  Alexander  Alexander  to  Erect 
a  Dam  Across  the  Mohawk  River,  and  for  Oth- 
er Purposes,  passed  Apr.  2,  1805,  4  vol.  of 
Laws,  Web.  ed.,  127;  Act  Granting  an  Island 
in  the  Hudson  to  Warren  Ferris,  3  Laws,  We!>. 
ed.,  402;  Act  Granting  an  Island  in  the  Htxl- 
son  to  Solomon  Smith,  5  Laws,  Web.  ed.,  360; 
The  Several  Acts  of  the  Legislature  Granting 
Islands  mentioned  in  the  case;  Act  to  Amend 
the  Act  entitled  "An  Act  for  Establishing  and 
Opening  Lock  Navigation  within  this  State," 
3  Greenl.  ed.,  13,  sec.  5;  Ass.  Jour.,  1792,  p. 
79;  Sen.  Jour.,  1792,  p.  36;  Ass.  Jour.,  1827, 
p.  954;  Modification  and  Change  of  Laws  and 
Usage,  1  Johns.  Cas.,  221;  14  Johns.,  186;  5 
Cow.,  207;  5  Wend.,  122;  1  Cai.,  43;  Addison 
v.  Otway,  2  Mod.,  239;  4  Pick.,  268. 

7th  and  8th  Points.  1  Ld.  Raym.,  324;  2  Id,, 
1521  ;  Rex  v.  Hayes,  Bac.  Abr.,  tit.  Verdict, 
M,  Co  Litt.,  227  a;  Grah,  Pr.,  276  ;  4  Johns., 
213  ;  2  Id.,  210  ;  2  Dunl.  Pr.,;656,  693,  and 
authorities  cited. 

owner  of  the  bed  of  a  river,  and  entitled  to  use  the 
same  and  the  waters  of  the  river  for  his  private  pur- 
poses, his  rights  are  subordinate  to  those  of  the  pub- 
lic for  the  purposes  of  navigation  :  and  that  to  se- 
cure the  right  of  navigation,  and  to  restrain  the 
erection  of  works  impeding  the  passage  of  boats, 
etc.,  there  is  no  difference  in  the  principle  of  the 
civil  and  the  common  law. 

6.  That  in  respect  to  rivers  immemorially  used 
for  the  purposes  of  navigation,  or  •which  are  capa- 

!  ble  of  being  so  used,  there  is  no  difference  as  be- 
!  twcen  the  public  and  the  riparian  owners,  in  the 
right  of  the  public  to  command  and  control  the  use 
of  the  waters  for  the  purposes  of  navigation, wheth- 
er the  rivers  be  or  be  not  subject  to  the  flow  of  the 
tide. 

7.  That  if,  in  the  improvement  by  the  State  of  the 
navigation  of  a  public  river,  the  waters  of  a  tribu- 
tary stream  are  so  much  raised  as  to  destroy  a  valu- 
able mill-site  situate  thereon,  the  riparian  owner  is 
not  entitled  to  damages,  provided  the  water  in  the 
tributary   stream   does  not  overflow  the   natural 
channel  thereof:  his  right  to  occupy  the  bed  of  the 
stream  being  merely  incidental,  contingent  and  sub- 
ordinate to  the  paramount  right  of  the  State  to  im- 
prove the  navigation  of  public  rivers. 

8.  That  the  Mohawk  River  having  immemorially 
been  used  for  the  purposes  of  navigation,  is  a  public 
river  and  the  riparian  owner  is  not  entitled  to  re- 
cover damages  for  the  destruction  of  a  mill-site,  in 
consequence  of  the  waters  thereof  being  raised  by 
the  erection  of  a  dam  for  the  improvement  of  the 
navigation  of  the  Hudson  River,  into  which  the 
Mohawk  flows. 

9.  Whether  the  riparian  owner  of  a  fresh-water 
navigable  river  has  the  exclusive  right  of  fishery, 
the  right  of  increment,  etc.,  etc.,  as  between  him- 
self and  other  individuals,  qucere. 

WEND.  17. 
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Points  and  authorities  submitted  on  the  part  of  the 
defendants  in  error. 

First.  The  relator  showed  a  valid  subsisting 
titlfc  to  the  south  half  of  the  middle  sprout  of 
the  Mohawk  River,  and  the  fall  therein.  1.  The 
middle  sprout,  where  the  fall  in  question  is  sit- 
uated, is  above  tide  water,  and  not  navigable. 
:2.    The  relator  is  the  proprietor  of  the  north 
part  of  Green  Island,  and  as  such,  his  title  ex- 
tends, according  to  the  established  rules  of  the 
common  law  in  force  in  this  State,  to  the  cen- 
ter of  the  sprout.    Ex  parte  Jennings,  6  Cow. 
579*]  518,  *548,  et  seq.,  n.  ;  3   Kent,   Com. 
427-430,  2d  ed.  ;  Hale,  de  Jure  Marts,  ch.  4.  5 
Doug.,  425  ;  Palmer  v.  Mulligan,  3  Cai.,  318 
Shaw  v.   Crawford,  10  Johns.,  236;  People  v 
Plait  \1  Id.,  195  ;  Hooker  v.  Cummings,  20 Id. 
90  •  3  Greenl.,  269,  474;  2  N.  H.,  369;  7  Mass. 
496  ;  14  Id.,  149  ;  4  Pick.,  268  ;  2  Conn.,  481 
•6  Id.,  471  ;  1  Halst.,  1  ;  1  Rand  ,  417  ;  3  Id. 
m  ;  3  Ohio,  495  ;  5  Harr.  &  J.,  195. 

Second.  Independently  of  the  common  law 
rule,  the  descriptive  words  of  the  patent  of  the 
Manor  of  Renssleaerwyck  expressly  include 
the  bed  of  the  sprout  and  the  islands  adjacent 
thereto  ;  and  if  the  common  law  rule  as  to  ri- 
parian proprietors  be  inapplicable,  then  the  re- 
lator has  a  valid  title,  under  the  manor  patent, 
to  the  whole  sprout.  1.  Prior  grants  to  other 
persons,  whether  for  islands  or  other  lands 
within  the  bounds  of  the  Manor.cannot  impair 
the  rights  of  the  proprietors  of  the  Manor  to  the 
residue  of  the  premises  included  in  their  patent. 
2.  The  patents  and  legislative  Acts,  introduced 
by  the  defendants.are  inadmissible  to  establish 
a  rule  of  construction  for  the  location  of  the 
manor  patent.  3.  The  allowance  by  the  State 
to  Mr.  Selden,  pursuant  to  a  special  Act  of  the 
Legislature,  for  a  mill-site  held  by  him  in  the 
west  sprout,  under  the  manor  patent,  of  which 
he  had  been  deprived  for  the  purposes  of  the 
canal,  is  an  unequivocal  recognition  of  the  va- 
lidity of  the  relator's  title  under  that  patent. 
People  v.  Manhattan  Co.,Q  Wend.,  887,  388, 
and  cases  cited  in  argument,  pp.  361,  362. 

Third.  The  relator  having  been  deprived  of 
the  beneficial  enjoyment  of  his  property,  to 
promote  the  public  objects  of  the  State,  is  en- 
titled, by  the  provisions,  just  intent  and  sound 
construction  of  our  laws  relative  to  the  Erie 
and  Champlain  Canals,  to  a  fair  compensation 
in  damages,  to  be  appraised  by  the  Canal  Ap 
praisers.  Const,  of  N.  Y.,  art.  7,  sec.  7 ;  L.  of 
N  Y.,  1817.  p.  802,  sec.  8  ;  Id.,  1825.  p.  898, 
sec.l;/d..  1827,p.230,sec.42;  Er  parte  Jennings, 
4JCow.,  518;  Canal  Com'rt  v.  People.  5  Wend., 
423 ;  Steven*  v.  Middlesex  Canal,  12  Mass.,  468. 

Fourth.  The  evidence  offered  by  the  defend- 
ants, and  rejected  by  the  circuit  judge,  was 
properly  overruled. 

o8O*]  "For  a  general  view  of  the  arguments 
«>f  counsel,  the  reader  is  referred  to  the  former 
reports  of  this  case  in  5  Wend.,  428-448,  and 
18  Id..  868-365. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  The  relator  in  this 
case  has  shown  himself  entitled  tn  HO  much  of 
tin-  fall  in  the  middle  sprout  of  the  Mohawk 
as  belonged  to  the  Manor  of  Kcnssclaerwick 
iiinl-T  the  grant  to  the  ancestor  of  the  patroon. 
The  general  terms  of  that  grant  are  of  all  that 
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tract  or  tracts  of  land  called  Rensselaerwick, 

Sing  and  being  in  and  upon  the  banks  of  the 
udson's  River  between  a  line  running  east 
and  west  through  the  south  end  of  Bearen  Isl- 
and, and  another  line  running  east  and  west 
through  the  Cahoes  Falls,  and  to  extend  back 
from  the  banks  of  the  river,  on  each  side,  24 
English  miles.  It  is  supposed  that  the  words 
"extending  up  along  both  sides  of  the  river  to 
the  Cahoes,"  were  intended  to  exclude  the  isl- 
ands in  the  river,  and  the  bed  of  the  stream 
above  tide- water,  as  well  as  below  ;  and  also  to 
exclude  all  the  lands  upon  the  west  bank  of 
the  river  between  its  junction  with  the  south- 
erly sprout  of  the  Mohawk  to  the  Cahoes  Falls: 
which  falls,  in  the  patent,  are  erroneously  de- 
scribed as  being  on  the  Hudson's  River.  It 
would  be  difficult,  however,  to  extend  the 
boundary  of  the  land  granted,  up  along  the 
east  side  of  the  river  to  the  Cahoes.  This  ex- 
pression, therefore,  was  merely  intended  to 
designate  the  Cahoes  Falls  as  a  point  in  the 
north  line  of  the  patent,  to  which  the  grant 
was  to  extend  in  that  direction,  in  the  same 
manner  as  Bearen  Island,  situated  in  the  mid- 
dle of  the  Hudson  on  the  south,  is  designated 
as  the  place  of  beginning  or  south  bounds  of 
the  premises  granted.  The  terms,  extending 
itself  back  into  the  woods  24  English  miles 
from  each  side  of  the  river,  were  evidently  not 
inserted  in  the  grant  for  the  purpose  of  exclud- 
ing any  part  of  the  islands  or  lands  lying  in 
the  river,  which  could  be  properly  conveyed 
by  such  a  grant ;  but  they  were  inserted  for 
the  purpose  of  locating  the  east  and  west  lines 
of  the  patent  and  showing  how  far  the  manor 
was  to  extend  back  on  each  side  of  the  river. 
And  when  we  take  into  consideration  the  con- 
cluding *words  of  the  grant,  specifying[*58  I 
every  the  isles,  islands,  rivers,  creeks,  runs  of 
water  and  all  other  royalties,  except  royal 
mines,  together  with  franchises,  harbors,  etc. ; 
which  royalties,  franchises  and  harbors  were 
part  of  the  regalia  or  reserved  rights  of  the 
Crown  not  usually  inserted  in  grants  to  indi- 
viduals, I  think  there  cannot  be  any  possible 
doubt  that  it  was  the  intention  of  the  Crown, 
as  the  grantor,  to  include  whatever  was  con- 
tained within  the  outer  lines  of  the  patent ; 
that  is,  between  the  two  lines  24  miles  from 
the  bank  of  the  river  on  the  east  and  west,  and 
the  other  two  lines  drawn  through  the  Cahoes 
Falls  on  the  north  and  Bearen  Island  on  the 
south  ;  so  far  as  the  lands  and  manorial  rights 
included  within  those  limits  could  be  properly 
conveyed  by  such  a  grant  consistent  with  the 
public  rights  of  navigation  which  were  inalien- 
able by  the  Crown;  and  so  far  as  the  premises 
described  were  not  already  included  within 
the  bounds  of  some  previous  grant  or  patent. 
If  there  could  have  been  any  doubt  original- 
ly, as  to  the  true  construction  of  the  terms  of 
this  grant,  it  has  been  put  at  rest  by  the  acts  of 
ownership  which  the  patentee  and  those  claim- 
ing under  him  have  exercised  over  the  islands 
in  the  Hudson,  and  particularly,  over  thin  inl- 
and on  the  west  bank  of  the  Hudson,  formed 
by  the  sprouts  of  the  Mohawk,  which  was  not 
includea  in  the  previous  grant  to  Schuylcr  & 
Garretse  of  Van  Schaick's  Island  ;  and  also  in 
the  bed  of  the  southern  sprout  of  the  Mohawk, 
above  the  head  of  navigation  theruon,  from 
time  immemorial.  So  far  as  relates  to  the  isl- 
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and  and  place  in  question,  which  never  was  in 
the  altev*  or  bed  of  the  Hudson,  but  clearly 
within  the  bounds  of  the  grant,  even  if  the  pat- 
ent is  limited  to  the  banks  or  margin  of  that 
stream  on  both  sides,  it  appears  that  Green  Isl- 
and, under  which  the  relator  claims  the  right 
to  the  center  of  the  middle  sprout  of  the  Mo 
hawk,  was  granted  by  the  patentee  to  Peter 
Schuyler  in  1708.  about  20  years  after  the  first 
patent  to  Van  Rensselaer,  and  only  4  years 
after  the  date  of  the  patent  of  confirmation  ; 
under  which  conveyance  it  has  ever  since  been 
held.  This  is  certainly  a  practical  construction 
and  location  of  the  manorial  grant  almost  co- 
temporaneous  with  the  patent  itself. 
582]  *The  descriptive  calls  in  the  grant  of 
the  Van  Schaick  Island,  which  patent  was  is- 
sued in  1665,  only  one  year  after  the  capitula- 
tion of  the  Dutch,  and  long  before  the  first  pat- 
ent to  Van  Rensbdaer,  have  been  resorted  to 
for  the  purpose  of  showing  that  the  Colony  of 
Rensselaerwick  did  not  extend  north  of  the 
south  point  of  that  island.  That  description, 
however,  is  contradicted  by  the  patent  itself 
which  extends  it  as  far  north  as  the  Cahoes  ; 
and  if  adopted, it  would  equally  show  that  the 
Colony  of  Rensselaerwick  did  not  extend  north 
of  the  City  of  Troy.where  the  south  branch  of 
the  Mohawk  falls  into  the  Hudson  ;  as  that 
branch  of  the  river  is  the  first  spring  beyond 
and  above  the  Colony  of  Rensselaerwick, in  the 
same  sense  that  the  middle  sprout  is  the  second 
spring  beyond  and  above  the  same.  The  de- 
scription in  that  patent  evidently  imports  not 
merely  that  the  Van  Schaick  Island  is  above 
and  beyond  the  Colony,  but  that  the  two 
branches  of  the  Mohawk  between  which  that 
island  is  situated  are  the  second  and  third 
springs  beyond  and  above  the  Colony.  The 
term  "Colony  of  Rensselaerwick"  in  that  grant 
must,  therefore,  have  been  intended  to  refer 
to  that  part  of  the  now  City  of  Albany  which 
was  then  built  upon,  to  a  certain  extent,  and 
formerly  known  by  the  name  of  the  Colonie. 
This  then  was  a  matter  of  local  description 
merely,  and  was  not  intended  to  describe  or 
locate  the  north  bounds  of  the  Manor  of  Rens- 
selaerwick as  it  had  been  formerly  claimed  by 
the  Van  Rensselaers  previous  to  1652,  in  the 
same  manner  that  another  small  stream  is,  in 
one  of  the  ancient  statutes,  described  as  com 
mi 'iily  called  "the  fifth  creek."  See  Act  of 
Mar..  1772,to  Prevent  the  Waste  of  Fire-wood 
in  the  County  of  Albany.  2  Van  Schaick's  ed. 
of  Laws,  691.  The  same  may  be  said  of  the 
Half  Moon  patent,  which  is  described  as  lying 
north  of  the  fourth  spring  above  and  beyond 
the  Colony  of  Rensselaerwick  near  Albany  ; 
which  was  granted  to  the  same  person  and  on 
the  same  day.  As  these  two  patents  bore  date 
more  than  20  years  before  the  first  patent  to 
the  Van  Rensselaers,  Nov.  4,  in  the  first  year 
of  James  II.,  the  patentees  were  entitled  to  hold 
in  opposition  to  that  grant, alt  hough  the  bounds 
f>83*]  of  the  patent  of  *Van  Rensselaer's 
Manor  actually  included  a  part  of  the  same 
premises  which  had  been  previously  granted 
to  Schuyler  &  Garretse.  There  cannot,  there 
fore,  be  any  doubt  that  Green  Island  upon  the 
west  bank  of  the  Hudson, together  with  the  one 
half  of  the  bed  of  the  middle  sprout,  which  is 
called,  in  the  patent  for  the  Van  Schaick  Is- 
land, the  second  spring,  actually  belonged  to 
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the  ancestor  of  the  patroon.if  the  common  law 
of  England  in  relation  to  grants  of  real  estate 
is  to  control  the  construction  of  his  grant  from 
the  Crown. 

Even  if  the  ordinary  tides  flowed  a  part  way 
up  this  sprout, and  not  merely  the  spring  tides, 
which  no  one  acquainted  with  the  situation  of 
the  premises  can  believe,  there  is  no  pretense 
that  any  tide  ever  extended  up  so  far  as  to  affect 
the  falls  in  question;  which  is  the  only  subject 
of  complaint  on  the  part  of  the  relator  ;  and  if 
he  owned  the  site  of  the  fall  and  the  bed  of  the 
stream  above,that  is  all  that  is  necessary  toen- 
title  him  to  a  mandamus  to  obtain  an  assess- 
ment of  his  damages  sustained  by  the  destruc- 
tion of  the  fall  by  overflowing  the  same — as  his 
dam  to  supply  any  machinery,  must  of  neces- 
sity be  placed  above  the  fall,  and  of  course 
above  the  highest  possible  influence  of  the  tide 
even  at  the  spring  tide. 

It  is  insisted,  however,  that  grants  of  land 
in  this  State  bounding  upon  water-courses  must 
in  their  construction  be  governed  by  the  rules 
of  the  civil  law, and  not  by  the  well  known  and 
established  principles  which  regulated  the  con- 
struction of  such  grants  by  the  laws  of  England 
at  the  time  of  the  patent  to  Van  Rensselaer  ;. 
and  that  by  the  rules  of  the  civil  law.  the  al- 
vev.8  or  bed  of  all  perennial  streams,  whether 
navigable  or  otherwise,  belonged  to  the  people 
at  large;  or  at  least  that  this  grant  to  Van  Rens- 
selaer must  be  governed  by  this  supposed  rule 
of  the  civil  law.  These  questions  I  will  next 
proceed  to  consider. 

Until  the  former  argument  of  this  cause  I 
had  not  supposed  that  anyone  seriously  con- 
tended that  the  Roman  Dutch  law,  which  was 
brought  here  by  the  original  settlers  from  Hol- 
land, in  1604,  remained  apart  of  the  law  of  the 
Colony  after  the  capitulation  of  Governor  Stuy- 
vesant.  I  also  *supposed  it  was  gener-  [*584 
ally  conceded  that  the  Province  of  N.  Y.  was 
claimed  by  the  English  by  right  of  discovery,- 
and  not  by  the  right  of  conquest ;  and,  there- 
fore, that  when  it  was  taken  possession  of  as 
an  English  Colony  under  the  Duke  of  York, 
in  1664,  no  formal  act  was  necessary  to  substi- 
tute the  common  law  of  England  in  the  place 
of  that  law  by  which  the  Dutch  settlers  had 
previously  been  governed.  In  a  colony  ac- 
quired by  discovery  and  occupancy  merely, 
and  not  by  conquest  or  cession,  the  discoverers 
and  new  occupants  thereof  carry  with  them  all 
the  general  laws  of  the  mother  country  which, 
are  adapted  to  their  new  situation  as  colonists. 
These  are  immediately,  and  ipso facto,  in  force 
in  the  new  settlement,  and  cannot  be  changed 
except  by  local  legislation,  or  by  the  authority 
of  the  legislative  power  of  the  parent  country 
to  which  the  colony  remains  attached.  Such 
I  have  always  supposed  to  be  the  situation  of 
the  law  of  this  State,  as  brought  here  by  the 
English  colonists  sent  out  by  James,  Duke  of 
York ;  and  hence  that  no  act  whatever  was 
necessary  on  the  part  of  the  Duke's  govern- 
ment, or  of  the  Crown,  to  substitute  the  En- 
glish for  the  Roman  Dutch  law;  which  would, 
perhaps,  have  been  requisite  if  the  country  had 
been  acquired  by  right  of  conquest  merely. 

But  even  if  we  consider  this  province  as  ac- 
quired by  conquest  and  not  by  colonization 
and  discovery,  there  was  sufficient  to  show  an 
intention  on  the  part  of  the  conquerors  to  ab- 
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rogate  the  Dutch  laws  and  substitute  those  of 
England  in  their  place.  Where  a  country  is 
acquired  by  conquest,  or  even  by  cession,  no 
formal  act  of  legislation  is  necessary  to  change 
the  law,  but  the  mere  will  of  the  conqueror  is 
to  determine  whether  the  ancient  laws  shall 
remain,  or  shall  be  changed  either  wholly  or 
in  part.  Thus  when  the  Northern  Barbarians 
overran  Gaul,  Italy,  and  the  Rhenish  Prov- 
inces, all  of  which  previously  had,  to  a  certain 
extent,  been  subject  to  the  Roman  laws,  their 
leaders  neither  adopted  their  own  laws  entirely 
nor  retained  those  of  the  conquered  countries 
to  their  full  extent,  but  a  system  of  personal 
laws  was  permitted  to  prevail,  as  contradistin- 
guished from  territorial  laws.  Thus  the  Ro- 
585*J  mans  and  their  descendants  were,  *as 
between  themselves,  governed,  both  as  to  their 
possessions  and  their  personal  rights,  by  the 
Roman  law  ;  the  Salian  Franks  by  the  Salic 
law;  the  Lombards  by  the  Lombardic;  the  Ale 
mans,  Swabians  or  Germans,  by  the  Alemanic 
law;  the  Franks,  who  in  the  latter  years  of  the 
Empire  had  settled  upon  the  borders  of  the 
Rhine  and  in  the  neighborhood  of  Frankfort, 
by  the  Riparian  law,  etc.  ;  so  that,  as  was 
stated  by  Bishop  Agobardus,  in  an  epistle  to 
Louis  the  Fair,  it  often  happened  that  five  men 
might  be  found  traveling  or  sitting  together, 
and  each  under  a  different  law.  See  1  Sav. 
Rom.  Law,  100.  So  upon  the  conquest  of  India 
by  the  Mussulman  chiefs.they  introduced  their 
own  law,  so  far  only  as  it  affected  the  follow- 
efs  of  the  Prophet  and  their  descendants,  leav- 
ing the  conquered  Hindoos  to  enjoy  their  own 
personal  laws  as  to  themselves,  their  inherit 
ances  and  property,  substituting,  however.the 
laws  of  the  conquerors  in  all  contests  between 
Hindoos  and  Mussulmen,  and  in  controversies 
of  the  latter  as  between  themselves.  Also  upon 
the  much  more  recent  conquest  of  that  coun- 
try by  the  British  East  India  Co.,  the  English 
law  has  been  adopted  as  to  Europeans  and 
their  descendants  only,  leaving  the  rights  of 
the  native  inhabitants  to  be  determined  by  their 
personal  laws  as  they  formerly  existed,  except 
that  in  controversies  between  Hindoos  and 
Mussulmen  the  law  of  the  defendant  is  to  be 
the  rule  of  decision  instead  of  the  Mussulman 
law  as  theretofore.  See  Charters  for  Sup. 
Court  at  Madras,  2  Str.  Mad.,  279.  There  is, 
therefore,  in  India,  at  this  time,  one  law  for 
the  European  and  his  descendants,  another  for 
the  Hindoo,  and  a  third  for  the  followers  of 
the  Prophet;  all  of  which  frequently  come  be- 
fore the  Hame  court  for  decision.  If  the  cause 
b  between  Europeans,  the  judges  decide  ac- 
cording to  the  principles  of  the  English  law  as 
administered  in  the  courts  of  England  ;  but  if 
il  is  between  Hindoos, or  Mus.su  I  men,  the  court 
in '  1-1  rely  upon  the  opinions  and  writ  ings  of  the 
Pundit*,  or  learned  Hindoo  lawyer*,  for  the 
rules  of  law  upon  which  the  cause  is  to  be  de- 
cided; or  upon  those  of  the  Molovees  or  Doc- 
tors of  the  Mohammedan  law,  or  Muftis,  as 
t  li«-  learned  jurisconsult*  of  the  Islam  faith  are 
686*1  'sometimes  called;  and  so  far  as  I  have 
been  able  to  dNmvcr. these,  different  laws  have 
been  adopted  in  India  without  any  legislative 
Act  of  the  British  Parliament,  by  the  mercex- 
preasion  of  the  will  of  the  Crown  alone,  as 
signified  in  its  charters  for  establishing  courts 
of  judicature,  etc.  So  also  upon  the  conquest 
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of  Trinidad,  the  Spanish  law  which  before  pre- 
vailed was  permitted  to  remain  the  law  of  the 
island  by  the  mere  will  of  the  Crown,  expressed 
in  the  articles  of  capitulation  at  the  time  of  the 
conquest  thereof  in  1797,  or  more  probably  as 
declared  in  a  simple  proclamation  of  the  King, 
dated  in  1813,  declaring  his  will  and  pleasure 
as  to  what  system  of  laws  should  be  in  force 
in  Trinidad  as  a  conquered  colony.  Clark's 
Col.  Laws,  307.  The  same  may  be  said  of  Brit- 
ish Guiana, Ceylon,  and  the  Colony  at  the  Cape 
of  Good  Hope,  which  are  under  the  Roman 
Dutch  law  which  existed  there  at  the  time  of 
the  conquest  of  those  places  respectively,  ex- 
cept so  far  as  altered  by  the  King  in  council, 
or  by  the  royal  charters  or  commissions  to  the 
Governors,  or  the  charters  for  the  administra- 
tion of  justice  in  those  Colonies.  In  the  Island 
of  Ceylon  the  Dutch  law  has  been  changed,  so 
as  to  secure  the  right  of  trial  by  jury,  by  the 
mere  grant  of  a  new  charter  of  justice  from 
the  Crown, 'declaring  the  will  of  the  King  that 
such  should  be  the  law  for  the  future.  In  the 
Mauritius  the  first  four  Codes  of  Napoleon 
which  had  been  promulgated  at  the  time  of  the 
conquest  prevail, and  the  ancient  law  of  France 
or  the  custom  of  Paris  in  other  respects,  sim- 
ply because  the  articles  of  capitulation  stipu- 
lated that  the  inhabitants  should  preserve  their 
religion  and  their  laws;  which  was  the  expres- 
sion of  the  will  of  the  Crown  concerning  the 
laws  by  which  the  island  should  be  governed. 
In  a  recent  case  which  came  before  the  newly 
organized  Court  of  Appeals  from  the  Colonies, 
in  England,  called  the  Judicial  Committee  of 
the  Privy  Council,  that  court  decided  that  the 
laws  of  England  were  adopted  and  in  force  at 
Gibraltar, which  was  conquered  from  Spain  in 
1704,  although  there  had  been  no  other  act  of 
the  government  abolishing  the  Spanish  law 
and  substituting  that  of  England,  except  the 
King's  charter  of  iustice,  in  which  it  was  de- 
clared to  be  his  will  that  the  laws  of  England 
•should  be  the  measure  of  justice  to  be  [*687 
administered  between  the  parties  as  near  as 
might  be.  Upon  this  principle  alone  the  widow 
of  a  native  inhabitant  of  Gilbraltar,  descended 
from  Spanish  parents,  was  declared  to  be  enti- 
tled to  aower  according  to  the  laws  of  England, 
although  she  would  not  have  been  entitled  to 
it  if  the  Spanish  law  had  still  prevailed.  Jeph- 
»on  v.  Kera.  8  Knapp,  P.  C."  151.  Although 
in  that  ease  it  was  insisted,  in  behalf  of  the  ap- 
pellant, that  the  charters  declaring  the  King's 
will  as  to  what  law  should  govern,  were  not 
made  by  virtue  of  any  orders  in  council,  but 
merely  in  a  royal  grant  under  the  great  seal. as 
in  case  of  Charles  to  the  Duke  of  York  for  this 
Province,  yet  the  court  declared  that  the  char- 
ters  of  justice  having  been  issued  under  the 
great  seal  and,  therefore,  under  the  advice  of 
a  known  responsible  minister  of  the  Crown, 
and  as  the  language  of  such  charters  plainly 
and  expressly  declared  the  will  of  the  sover- 
eign that  the  English  law  should  be  the  meas- 
ure of  justice  in  Gibraltar, the  laws  of  England 
had  been  lawfully  substituted  for  the  laws  of 
Spain  at  that  place. 

In  the  case  under  consideration  there  was  an 
equally  clear  and  decided  expression  of  the  will 
of  the  Crown  that  the  English  laws  should  not 
only  be  the  measure  of  justice  in  this  Colony. but 
also  that  those  laws  should  be  the  rule  of  right 
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in  all  other  respects,  as  far  as  they  were  appli- 
cable to  the  colonists  in  their  new  situation.  By 
I  he  charter  to  the  Duke  of  York,  of  Mar.,  1664, 
under  the  great  seal  of  England,  it  is  declared 
in  express  terms  that  the  laws  to  be  established 
in  the  Province  shall  not  be  contrary  to,  but 
as  near  as  may  be  agreeable  to  the  laws  and 
statutes  and  government  of  the  realm  of  En- 
gland. This  charter,  therefore, was  in  itself  an 
explicit  declaration  of  the  King's  will  that  the 
laws  of  England  should  be  established  in  this 
Colony;  and  absolutely  deprived  the  Duke  of 
the  power 'of  retaining  the  laws  of  the  ancient 
Dutch  settlers.and  thereby  the  laws  of  England 
then  in  force  ip»o  facto  became  those  of  the 
Colony, immediately  upon  the  surrender  of  the 
Dutch  to  Governor  Nicolls,  in  August  of  the 
same  year. 

As  a  further  evidence  of  the  power  of  the  sov- 
ereign to  change  the  whole  laws  of  a  conquered 
588*]  or  ceded  country  by  *a  mere  declara- 
tion of  his  will  without  any  forma!  act  of  leg- 
islation, unless  there  is  something  in  the  capit- 
ulation or  treaty  of  cession  to  prevent  his  so 
doing.  I  might  also  add  the  well  known  fact 
that  upon  taking  possession  of  Louisiana  by 
the  Spaniards.in  1769,under  the  Treaty  of  Ces- 
sion of  that  Colony,  made  by  France  a  few 
years  previous.  Count  O'Reiley,  the  new  Gov- 
ernor, acting  in  the  name  of  the  Spanish  King, 
did, by  a  simple  proclamation,  abolish  not  only 
the  form  of  government  of  the  Colony,  but  the 
whole  code  of  the  French  law.  the  customs  of 
Paris,  and  the  ordinances  of  that  kingdom, 
which  had  theretofore  existed,  and  substituted 
the  Spanish  law  in  their  stead  ;  immediately 
after  which  time.the  ancient  French  laws  ceased 
to  exist  in  the  ceded  province,  and  the  laws  of 
Spain  became  the  legal  rules  both  as  to  persons 
and  property;  and  they  so  continued  until  aft- 
er the  cession  of  La.  to  the  U.  8.  in  1803,  and 
are  still  the  laws  of  the  States  originally  em- 
braced within  the  limits  of  that  Colony, except 
so  far  as  they  have  been  changed  by  subsequent 
legislation. 

It  is  insisted,  however,  on  the  part  of  the 
plaintiffs  in  error,  that  although  the  English 
common  law  may  have  become  the  law  of  this 
Colony  upon  the  surrender  of  the  Dutch,  the 
patent  to  the  Van  Kensselaers  in  the  first  year 
of  the  reign  of  James  II.,  and  the  subsequent 
confirmation  theTeof  in  1704,  were  in  them- 
selves only  confirmations  of  a  previous  grant 
to  their  ancestor  from  the  government  of  Hol- 
land before  the  surrender  to  Governor  Nicolls; 
and  therefore  must,  in  their  construction,  be 
governed  by  the  laws  of  the  government  by 
which  the  first  grant  was  made  and  which  act- 
ually prevailed  here  at  that  time.  It  might  be 
a  sufficient  answer  to  this  objection  to  say  that 
there  is  nothing  in  this  case,  neither  can  I  find 
anything  in  the  recitals  of  tUe  patent,  to  show 
when  or  under  what  grant  or  authority  from 
the  government  of  the  States  General ,  Killian 
Van  Rensselaer  and  Jeremiah  his  son  became 
the  first  settlers,  planters,  and  improvers  of  the 
lands  mentioned  in  the  patents  granted  to  their 
descendants  and  heirs.  It  is  recited  in  the  pat- 
ents produced  in  evidence  that  they  were  the 
first  settlers,  planters  and  improvers  under  the 
589*]  government  *of  the  States  General,  and 
that  Jeremiah  Van  Rensselaer  was  lawfully, 
quietly  and  peaceably  possessed  thereof  at  the 
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time  of  the  surrender.  But  it  is  also  stated  in 
the  recitals  that  from  the  time  when  the  heirs 
of  Killian  Van  Rensselaer,  the  father,  had  been 
out  of  possession,  to  wit:  since  1652,  divers  per- 
sons bad  built  upon  some  parts  of  the  prem- 
ises, whose  rights  were  to  be  protected  in  the 
grant  which  the  colonial  Governor  was  directed 
to  make  in  trust  for  his  said  heirs;  and  it  no- 
where appears  to  whom  the  original  grant  was 
made  by  the  Dutch  Government,  if  to  any  one; 
or  what  was  the  extent  of  such  grant  or  the 
terms  of  it.  These  subsequent  patents  from 
the  British  Crown  can  hardly,  therefore,  be 
called  patents  of  confirmation  of  a  former 
Dutch  grant,  so  as  to  connect  themselves  there- 
with upon  the  common  principles  of  a  grant 
of  confirmation  for  the  purpose  of  controlling 
the  construction  or  location  of  the  English 
grants;  especially  as  none  of  the  Dutch  grants 
ever  were  recognized  by  the  Duke's  govern- 
ment as  having  any  validity  of  themselves.  I 
presume  however  it  is  true,  as  an  historical  fact 
appearing  from  the  ancient  Dutch  records,  that 
Killian  Van  Rensselaer,  the  elder,  grandfather 
of  the  patentee  named  in  the  patent  of  1704-, 
either  for  himself  or  in  connection  with  his  son 
Jeremiah,  had  some  grant  or  written  authority 
under  the  government  of  the  States-General  of 
the  United  Provinces,  by  virtue  of  which  they 
claimed  what  was  subsequently  patented  as 
the  Manor  of  Rensselaerwyck  under  the  colo- 
nial government.  Presuming,  therefore,  that 
there  was  originally  a  grant  from  the  Dutch 
Government  for  the  same  land,  excepting  those 
parts  thereof  which  had  been  subsequently 
conveyed  to  Schuyler  and  Garretse  by  the  two 
patents  of  Oct.,  1665,  which  is  probably  a  part 
of  the  premises  recited  as  having  been  built 
upon  while  the  heirs  of  Van  Rensselaer  were 
out  of  possession;  and  presuming  also  that  the 
original  Dutch  grant  was  in  the  same  terms 
substantially  as  the  patent  given  in  evidence 
here,  I  will  proceed  to  inquire  what  would 
have  been  the  probable  construction  and  effect 
of  such  a  grant,  in  relation  to  the  premises  in 
controversy  in  this  suit,  and  in  relation  to  the 
fall  or  mill-site  claimed  in  a  part  of  the  Mo- 
hawk *which  never  was  beatable  from  [*59O 
the  sea,  or  susceptible  of  navigation  with  rafts 
or  floats  from  the  navigable  parts  of  the  river 
above  the  Cahoes. 

In  deciding  what  those  rights  were  under  the 
civil  law,  however,  it  must  be  recollected  that 
we  are  not  to  be  governed  by  the  civil  law  as 
it  existed  in  Rome  itself  at  the  time  of  the  pro- 
mulgation of  the  Institutes  and  the  Code  of  Jus- 
tinian, or  the  compiling  of  the  Digest  or  Pan- 
dects. But  those  rights  must  be  determined 
by  the  principles  of  the  Roomsch  Hottandsche 
Recht,  or  the  Roman  Dutch  law,  as  it  existed 
in  Holland  in  1614;  mingled  as  it  then  was  with 
the  laws  of  those  who  overrun  the  country  at 
a  previous  period,  and  changed,  in  many  re- 
spects by  the  feudal  relations  which  existed  in 
the  low  countries  between  the  counts  or  sov- 
ereign princes  of  Flanders  and  of  Holland,  and 
the  mesne  lords  and  their  tenants,  as  well  as 
among  other  nations  of  the  continent.  Although 
a  perfect  copy  of  the  Institutes  and  Pandects 
was  found  at  Amalfi  in  1135,  and  the  study  of 
the  civil  law  then  commenced  throughout  the 
greatest  part  of  Europe,  it  never  was  fully  es- 
tablished, to  the  total  exclusion  of  local  and 
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feudal  laws.  Even  in  the  northern  provinces 
of  France,  until  the  Napoleon  Code  reduced 
all  the  countries  then  under  the  dominion  of 
France  to  one  standard,  the  laws  were  materi- 
ally variant  from  those  which  prevailed  in  the 
southern  parts  of  that  kingdom;  and  the  effect 
of  feudal  institutious  as  well  as  local  customs 
will  be  discovered  to  a  considerable  extent  even 
in  that  code,  when  we  compare  it  with  the  In- 
stitutes and  the  Justinian  Code.  See  Biret's 
Applications  au  Code  Civil,  etc.  The  Roman 
law,  however,  was  extensively  studied  in  the 
low  countries  from  about  the  close  of  the  fif- 
teenth century  down  to  the  time  of  the  first 
settlement  of  the  Dutch  in  this  State,  and  it 
may  be  considered  as  at  that  period  the  funda- 
mental law  of  nearly  the  whole  continent  of 
Europe,  and  it  is  even  at  this  day  to  be  taken 
as  the  law  of  France,  Spain,  Germany  and  the 
Netherlands,  except  where  we  find  by  the  writ- 
ing of  the  jurisconsults  of  those  countries,  or 
by  their  several  written  codes  to  which  we  can 
have  recourse,  that  it  has  been  changed,  or  is 
inconsistent  with  their  respective  local  institu- 
59 1  *]  t  ion  s.  *  As  it  also  forms  the  fundamental 
law  of  Scotland,  we  may  by  a  reference  to  the 
writings  of  the  sages  of  the  law  in  that  part  of 
the  British  Empire.inour  own  language,  be  able 
the  more  readily  to  understand  its  principle's 
relative  to  the  subject  now  under  consideration. 
It  is  laid  down  in  the  Institutes  of  Justinian; 
as  a  general  principle,  that  all  rivers  and  ports 
belong  to  the  public;  and  also  the  use  of  the 
banks  of  rivers,  as  well  as  the  sea  and  its 
shores.  Harris,  Just.,  3d.  ed.,  pp.  71,  72.  And 
as  the  ancient  civil  law  writers  say  that  no 
streams  are  to  be  considered  rivers  but  such 
as  are  perennial,  as  contradistinguished  from 
those  winter  torrents  which  are  dried  up  in 
summer,  it  is  supposed  by  the  plaintiffs' coun- 
sel that  all  streams  are  considered  as  public  by 
the  civil  law.  except  those  which  cease  to  flow 
during  the  drought  of  summer.  This  is  un- 
doubtedly true,  so  far  as  the  use  of  the  run- 
ning water  itself  is  public,  and  so  far  as  the  ri- 
parians or  heritors  of  the  banks  of  the  stream 
below  are  to  be  protected  in  the  use  of  the 
water  which  naturally  flows  by  or  through 
their  hinds;  but  it  was  only  those  rivers  which 
were  capable  of  being  used  by  the  public  for 
the  purposes  of  navigation,  or  for  the  trans- 
portation of  rafts  and  other  floats,  which  were 
considered  as  rivers  within  the  meaning  of  the 
rule  which  declared  rivers  public,  and  the  use 
of  their  banks  public  also.  Ulpian  says  there  is 
no  difference  between  a  private  river  and  other 
private  places.  L.  1.  sec.  4,  De  Fluminibux; 
see,  also.  2  Westenb.  Prinolp.  Juris,  765.  lib. 
48.  tit.  12,  Ersklne.in  his  Institutes  of  the  Law 
of  Scotland,  speaking  on  this  subject  says,  it  is 
public  rivers  only  which  are  inter  regalia;  by 
which  writers  generally  understand  navigable 
rivers,  or  tho^e  on  which  floats  may  be  carried 
to  navigable  rivers.  Smaller  streams  and  brooks 
are,  according  to  the  general  opinion,  jut  pri- 
ata  and.  consequently,  the  landholder,  within 
whose  bounds  they  run.  may  divert  their 
course,  unless  he  be  restrained  by  a  servitude 
or  other  positive  right  in  favor  of  an  inferior 
tenement.  2  Ersk.  tnst.,  tit.  6,  sec.  17.  Macal- 
lan'* ed..  p.  327;  see.  also.  8  Shaw  &  I)..  886. 
So  Guyot,  in  the  Repertoire  De  Jurwprudence 
Unicertal,  says,  in  relation  to  the  ancient  French 
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*law  on  this  subject,  "When  a  river  is  [*592 
not  navigable,  the  owner  of  the  land  through 
which  it  passes  can  turn  its  waters  and  use 
them  at  his  pleasure.  Moreover,  he  can  make 
dams  in  it  along  the  whole  extent  of  his  prop- 
erty, provided  he  injure  no  other  proprietors 
thereby,  and  that  the  waters  are  restored  before 
going  out  of  his  grounds."  And  he  refers  to  a 
decision  before  the  Court  of  Appeals  at  Paris  in 
1759,  between  the  seignior  of  Courtigney,  and 
the  seigniors  of  Pleissonnier  and  of  Chappelle, 
in  which  the  decision  of  the  cause  turned  upon 
this  question.  He  also  says,  that  even  navigable 
rivers  only  belong  to  the  Crown  in  those  parts 
of  them  which  are  navigable;  and  he  refers  to 
Henry's  report  of  a  decree  made  in  Dec.,  1651, 
in  which  it  was  decided,  in  conformity  w.Uh 
this  principle, that  the  river  Loire, below  Rouen, 
where  it  becomes  innavigable,  belonged  to  the 
lord  of  the  manor,  and  not  to  the  Crown.  See, 
also,  Macdonnell  v.  Canal  Co.,  8  Shaw  &  D., 
881.  In  relation  to  the  question  whether  rivers, 
not  navigable, belong  to  the  lord  of  the  manor, 
or  to  his  feudal  tenants  the  riverains  inhabiting 
the  banks  of  the  river,  so  far  I  presume  as  re- 
lates to  the  alvev*  or  bed  of  the  stream  and  the 
rights  of  increment,  he  refers  to  the  opinions  of 
Loyseland  Coquille,  that  streams  of  a  certain 
width  belong  to  the  riverains,  and  those  of  a  lar- 
ger size  to  the  lord  of  the  manor  or  absolute  own- 
er of  the  fee;  but  he  concludes  that  there  is  no 
general  rule  on  the  subject,  the  whole  depending 
upon  possession, or  the  nature  and  extent  of  the 
feudal  grants  to  the  tenants.  15  Ouyot,  Repert. 
art.  Riviere,  729.  The  decision  as  to  the  Loire 
is  in  point  to  show  that  the  Mohawk,  at  the 
place  in  question,  where  it  is  clearly  not  navi- 
gable or  even  floatable,  would  be  considered 
as  private  property  by  the  rules  of  the  civil 
law,  and  as  belonging  'to  the  owners  of  the  ad- 
jacent banks,  although  the  river  is  navigable 
for  very  large  boats  a  considerable  distance 
above  the  Cahoes  Falls. 

By  the  French  law.  even  before  the  adoption 
of  the  Napoleon  Code,  islands  w h ich  were  ne w ly 
formed  in  the  bed  of  a  navigable  river  belonged 
to  the  Crown  as  the  lord  paramount,  according 
to  the  principles  of  the  feudal  system.  It  was 
*notso,  however,  by  the  Roman  law.  [*59.'{ 
By  that  law  the  islands  in  navigable,  as  well  as 
in  all  other  perennial  streams,  oelonged  to  the 
riparian  owners;  as  did  also  the  right  of  incre- 
ment by  alluvion,  or  by  the  river  forsaking  its 
bed  entirely,  unless  such  riparian  owner  was 
limited:  that  is.  unless  he  was  expressly  ex- 
cluded from  the  right  of  increment. or  was  con- 
flned,  in  terms,  to  the  ancient  bank  of  the  river 
by  bis  grant.  Dig.  Lib.  48.  tit.  13,  ch.  6,  7:  » 
Guyot,  Repert,  Jurisp.,  Univ.,  art.  Isle  ;  Sel- 
den.  Mare  Clautum,  b.  1.  ch.  22.  p.  128;  8  Par- 
tida.  tit.  28,  law  27,  30,  81.  And  Pothier  says. 
the  heritages  of  the  riverain*  along  the  sides  of 
the  stream  are  considered  as  unlimited,  where 
they  have  no  other  boundary  than  the  stream 
itself.  Poth.  d*  Droit  De  Prop.,  pt.  1,  ch.  2. 
nee.  8,  art.  2.  Paris  ed..  1880.  p.  161.  By  the 
Roman  Dutch  law,  the  increment  belonged  to 
the  count,  or  feudal  sovereign,  as  a  part  of  his 
feudal  rights  or  royal  ties,  where  he  hail  granted 
the  land  under  a  restriction  (roetalen).  But  in 
Holland  and  Zealand,  the  lords  of  manors 
claimed  ;hc  right  of  increment  as  incident  to 
the  grant  of  the  manor  itself,  though  no  ex- 
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press  mention  thereof  was  made  in  their  letters 
of  investiture,  unless  such  right  was  expressly 
excluded  by  the  terms  of  the  graut.  Such  was 
understood  to  be  the  law  by  the  Court  of  Ac- 
counts of  the  Sovereignty,  in  1557  and  1560  ; 
and  it  was  so,  decided  by  a  full  college  of  the 
Court  of  Holland.    Van  Leeuwen,  Com..  116. 
As  the  right  of  increment  was  a  part  of  the  re- 
gulia  mirwra  or  royalties  of  the  counts  of  Hol- 
land, which  they  might  lawfully  grant  to  an 
individual, I  presume  no  doubt  whatever  could 
have  existed,  on  the  subject  of  the  right  of  in- 
crements passing  to  the  lord  of  the  manor  if 
his  grant  or  letters  of  investiture,  had  been  as 
full  and  broad  as  this  grant  in  the  patent  to 
Van  Rensselaer;  which  in  terms  contains  a  grant 
of. all  royalties  whatsoever  (except  royal  mines), 
and  in  which  the  rivers  themselves  were  grant- 
ed in  express  terms.  The  regalia  majora,  such 
as  the  right  of  the  people  at  large  to  navigable 
streams,  for  the  purposes  of  a  passage  or  navi- 
gable communication  between  different  parts 
of  the  country,  could  not  be  granted  to  a  sub- 
5i)i*]  ject  *by  any  words  m  a  conveyance. 
But  the  regalia  minora.  such  as  the  rights  of 
increment  in  public  rivers,  fishings,  fowlings, 
etc.,  are  in  fact  the  natural  pertinents  of  land. 
They  would,  therefore,  naturally  have  gone  to 
the  feudal  tenant,  or  to  a  grantee  of  land  in  al- 
lodium, as  such  pertinents  by  the  mere  grant  of 
the  land  or  property  to  which  they  were  so  ap- 
purtenant,if  they  had  not  been,  for  feudal  rea- 
sons alone,  appropriated  to  the  lord  paramount. 
It  was  for  such  feudal  reasons  only  that  these 
natural  pertinents  of  the  land  were  considered 
as  excepted  from  the  grant,  where  the  grant  it- 
self was  not  so  certain  or  explicit  as  to  show  a 
clear  intention  to  embrace  them.    By  the  prin- 
ciples of  the  civil  law,  therefore,  inasmuch  as 
the  bed  of  a  lake,  or  a  river,  or  stream,  and 
waters  which  covered  it,  were  considered  as 
appurtenants  to  each  other,  a  grant  of  such 
stream,  river,  or  lake,  carried  with  it  not  only 
the  water  but  the  solum  or  alveus  itself  ;  al 
though  the  rule  of  the  English  law  is  different 
in  this  respect  as  to  the  land  under  waters 
which  were  navigable  in  the  common  law  sense 
of  the  term.  See  Baird  v.  Robertson,  14  Shaw  & 
D.,Sess.  Cas.,396;  Dixv.Earlof  AbercornMor. 
Diet,  of  Dec.,  12813.  It  was  also  a  settled  prin- 
ciple of  the  law  of  Holland,  as  stated  by  Van 
Leeuwen, in  his  Commentaries.that  he  who  had 
the  right  of  increment,  in  a  public  river,  might 
make  dams,  inclosures,  or  other  works  therein, 
provided  they  did  not  in  any  way  injure  the 
rights  or  interest  of  others,  or  the  common 
navigation,  which  must  in  all  cases  be  fully 
protected.     Van  Leeuwen,  Com.,  117.     Such, 
also,  appears  to  have  been  the  ancient  rule  ol 
the  Roman  law.    Dig.,  b.  43,  tit.  12,  law  12; 
Lalure,  Traite  Des  Servil,  Reeles,  47.  I  have  no 
doubt, therefore, that  this  grant  to  the  ancestor 
of  the  patroon  would  have  been  sufficient,  by 
the  laws  of  Holland,  to  have  conveyed  the  right 
to  the  alveus,  or  bed  of  the  middle  sprout  of 
the  Mohawk,  as  an  appurtenant  to  the  grant  of 
the  manor  and  the  royalties  connected  there- 
with, so  far  as  relates  to  the  right  claimed  of 
erecting  a  dam  and  using  the  waters  for  hy- 
draulic purposes  upon  the  adjacent  lands,  as  it 
could  not  interfere  with  any  navigable  commu- 
nication. If  we  should  decide  that  a  convey- 
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ance*bounded  by  waters  not  navigable  [*595 
for  any  purpose,  only  conveys  the  land  to  the 
shore,  or  margin  of  the  river  or  brook  on  the 
borders  of  which  the  land  lies,  and  that  the  bed 
of  the  stream  still  remains  in  the  grantor  un- 
less it  is  expressly  granted  by  name,  we  should 
disturb  the  title  to  nine  tenths  of  the  mill-sites 
in  this  State. 

Whether  the  English  common  law  prevails 
in  this  State,  in  relation  to  the  alveus  or  bed  of 
navigable  rivers  above  tide-water,  is  a  question 
not  necessary  to  be  decided  in  this  cause.  My 
opinion  on  this  subject  and  the  reasons  for  it 
are  very  fully  stated  in  the  report  of  the  case 
when  it  was  formerly  before  this  court.  5 
Wend. ,  443.  I  need  only  say  that  I  have  not 
as  yet  discovered  any  reason  to  change  the 
opinion  then  expressed,  that  the  rules  of  the 
common  law  on  this  subject  were  fully  appli- 
cable to  the  Colonies  in  their  new  situation 
here  as  they  were  in  England.  It  was  as  nee 
essary  to  have  some  fixed  and  settled  rules  as 
to  the  boundaries  of  property  here  as  it  was  in 
the  mother  country.  By  the  principle  of  the 
common  law,  no  right  passed  to  the  riparian 
owners,  upon  the  borders  of  navigable  streams 
of  fresh  waters,  which  it  was  then  of  any  ma- 
terial importance  to  the  people  at  large  to  re- 
tain. The  right  of  navigation  and  to  restrain 
the  erection  of  any  work  in  the  bed  of  a  navi- 
gable river  which  could  impede  the  free  pass- 
age of  boats  and  rafts,  was  as  fully  secured  by 
the  common  law  of  England  as  by  the  rules  of 
the  ancient  Roman  law;  which  rules  have  gen- 
erally been  found  sufficient  to  protect  the  rights 
of  the  public  in  relation  to  the  large  rivers  of 
the  continent  of  Europe.  Indeed  there  was  no 
essential  difference  between  the  civil  and  the 
common  law  in  this  respect,  except  that  the 
former  secured  to  the  public  the  use.  of  the 
banks  of  navigable  streams  as. a  towing  path  or 
passage.  I  presume  no  one  will  seriously  con- 
tend that  it  would  now  be  consistent  with  the 
acknowled  rights  of  the  riparian  owners  even 
upon  the  banks  of  our  largest  rivers,  or  agree- 
able to  the  dictates  of  sound  policy,  to  have 
such  a  principle  established  here.  It  would 
hardly  have  been  adopted  by  the  Romans,  or 
by  the  other  nations  of  Europe  in  which  it  now 
prevails,  except  from  the  necessity  of  the  case; 
and  *before  the  more  modern  improve-  [*596 
ments  in  navigation  had  rendered  the  use  of 
the  banks  for  such  purposes  comparatively  use- 
less. In  other  respects,  so  far  as  the  substan- 
tial rights  of  the  public  and  of  the  riparian  her- 
itors were  concerned,  the  civil  law  and  the 
common  law  were  the  same.  It  is  true,  indeed, 
that  by  the  civil  Jaw  the  alveus  or  bed  of  the 
stream  did  not  pass  to  the  owners  upon  its 
banks,  whose  heritages  had  the  river  as  a  nat- 
ural boundary,  while  such  bed  was  actually 
covered  by  the  waters  of  the  stream  ;  but  the 
moment  the  waters  dried  up,  01  the  course  of 
the  river  was  changed  either  wholly  or  in  part 
so  as  to  render  its  bed  susceptible  of  a  bene- 
ficial use,  the  civil  law  gave  the  land  which 
had  originally  formed  a  part  of  its  channel  to 
the  heritors  upon  its  banks,  to  the  same  extent 
that  the  common  law  now  gives  it  the  ripa- 
rian owner  while  it  is  covered  by  the  water 
without  the  power  of  using  it  in  any  man- 
ner inconsistent  with  the  pubHc  right  of  nav- 
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By  the  settled  rule  of  the  civil  law, 
if  a  river  abandoned  its  former  bed  and  formed 
a  new  one,  or  from  any  other  cause  ceased  to 
flow  in  its  old  channel,  the  soil  which  was  thus 
left  permanently  dry  was  no  longer  the  prop- 
erty of  the  public;  but  it  immediately  became 
the  private  property  of  the  owners  on  its  for- 
mer banks — the  owners  on  each  side  taking  to 
the  center  of  the  original  channel  of  the  river. 
Vatt.  Law  of  Nat..  122.  sec.  270;  Dig.,  b.  43, 
tit.  12,  sec.  7;  L.  7.  sec.  6,  De  Acquir.  Dom.;  1 
Biret's  Applic.,  218;  2  Ersk.  Inst.,  tit.  1,  sec.  5, 
p.  196.  And,  as  we  have  before  seen,  the  islands 
in  the  river  belonged  to  the  riprarian  owners 
who  had  the  river  for  their  natural  boundary. 
The  civil  law  indeed  made  a  distinction  where 
the  lands  of  the  riparian  owners  were  limited, 
that  is,  expressly  confined  to  the  original  bank 
of  the  stream  without  the  rights  of  increment. 
In  this  respect,  however,  I  understand  the  rule 
of  the  English  common  law  to  be  precisely  the 
same;  for  there  cannot  be  a  possible  doubt  that 
if  I  am  the  owner  of  lauds  on  either  or  both 
sides  of  a  stream,  whether  the  same  be  naviga- 
ble or  otherwise,  and  am  also  the  owner  of  the 
bed  of  the  stream  itself,  I  may  convey  the  land 
on  cither  side,  or  botb,  in  such  a  manner  as  to 
retain  or  reserve  to  myself  the  bed  of  the  river 
5i>7*]  or  stream,  and  the  'islands  therein  if 
any  such  there  should  be.  If,  therefore,  by 
the  terms  of  my  grant,  it  clearly  appears  that 
I  intended  to  limit  the  grantee  to  the  place 
where  the  present  bank  of  the  river  is,  and  not 
to  adopt  the  river  itself  as  a  natural  boundary, 
neither  the  bed  of  the  river,  the  islands  therein 
nor  the  right  of  increment,  will  pass  to  the 
grantee.  But  when  the  language  of  the  grant 
i-  Midi  that  it  can  be  fairly  presumed  I  did  not 
intend  so  to  limit  it,  but  to  adopt  the  river  it- 
self as  a  natural  boundary,  then  this  common 
law  principle  will  prevail  and  the  rights  of  the 
irr.mtee  will  extend  to  the  thread  of  the  stream; 
subject,  however,  to  the  rights  of  the  people 
at  large  to  the  unrestrained  use  of  the  river  for 
the  purposes  of  navigation,  if  it  is  a  navigable 
stream.  And  this  is  precisely  the  distinction 
which  I  understand  the  civil  law  writers  to  re- 
fer to,  when  they  speak  of  the  lands  of  the  ri- 
prarian heritors  being  limited,  and  when  they 
M>  •  tk  of  them  as  being  bounded  upon  the  river 
&s  a  natural  boundary,  with  the  right  of  incre- 
ment or  alluvion. 

( '<>nsidered  in  this  light  is  there  any  possible 
•objection  to  the  common  law  rule,  even  in  re- 
gard to  our  largest  rivers  which  are  wholly 
within  this  State  and  above  tide- water?  A  dif- 
ferent rule  must  probably  prevail  as  to  our 
large  navigable  lakes,  which  are  mere  inland 
«eas,  although  there  is  neither  ebb  or  reflux  of 
the  tide;  and  also  as  to  those  lakes  and  streams 
wliidi  form  the  natural  boundaries  between  us 
JIM.  1  a  foreign  nation.  Lakes  or  standing  waters, 
•although  susceptible  of  increase  or  decrease, 
were  by  the  civil  law  always  considered  as  lim- 
ited in  point  of  property  and,  therefore,  the  her- 
itors on  their  borders  were  not  entitled  to  the 
rights  of  increment.  L.  12,  De  Acquir.  Dtm.; 
Biret's  Applic..  25S.  As  to  national  boundaries. 
Sr.limnlr..  in  his  Law  of  Nations  say*,  when 
I  lie  territory  of  a  nation  includes  within  its 
boundaries  either  rivers  or  lake*,  all  other  na- 
tions recognize  such  waters  as  making  part  of 
the  territory  of  that  nation,  and  do  not  contest 
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with  the  sovereign  the  right  of  possession  there- 
of within  his  dominions.  If  such  waters,  espe- 
cially rivers,  form  the  frontiers  of  different  ter- 
ritories, without  any  fixed  agreement  by  treaty 
respecting  the  same,  or  any  settled  rights  by 
possession,  the  custom  is  established  as  nature 
*seems  to  indicate,  that  the  respective  [*598 
jurisdiction  of  the  bordering  countries  shall  ex- 
tend to  the  middle  of  the  stream,  and  that  the 
right  of  navigation  is  reciprocal  on  both  sides 
of  such  jurisdictional  line.  The  States  thus 
bordering  upon  the  stream  may  by  treaty  adopt 
as  a  boundary  either  the  middle  of  the  stream 
or  the  whole  of  the  river;  and,  in  case  there  is 
no  stipulation  on  the  subject  to  the  contrary, 
if  the  river,  in  the  course  of  events,  should  nat- 
urally take  another  direction,  the  middle  of  the 
primitive  bed  of  the  river  would  still  continue 
to  form  the  frontier  of  the  territories,  as  the  in- 
habitants of  a  country  cannot  change  their 
character  of  citizens  by  the  mere  change  of  the 
course  of  a  river.  Schmalz,  Fr.  ed.  of  1823  by 
De  Bohm,  143;  see,  also,  Vatt.  129,  sees,  265- 
271.  There  are  national  reasons,  therefore; 
which  perhaps  require  that  neither  the  common 
law  right  as  to  the  extent  of  boundary,  nor  the 
civil  law  rule  as  to  the  right  of  increment, 
should  be  applied  to  a  river  which  forms  the 
boundary  between  neighboring  nations,  so  as 
to  give  constructively  to  an  individual  any 
right  in  the  bed  of  the  stream  or  to  the  islands 
therein  situated,  where  the  sovereign  power  of 
the  territory  from  which  such  grant  proceeds 
shall  not  have  expressed  his  will  explicitly  as  to 
the  extent  of  such  grant.  In  such  a  case  certainly 
it  would  be  highly  improper  to  give  a  private 
heritor  upon  the  banks  of  a  navigable  river 
forming  the  national  boundary,  a  right  to  the 
bed  of  the  river,  by  implication  merely,  which 
might  induce  him  to  make  erections  that  would 
perhaps  interfere  with  the  right  of  navigation  or 
passage  which  ought  to  remain  common  to  the 
subjects  of  both  nations.  This  principle  may, 
perhaps,  account  for  the  original  adoption  of 
the  distinction  found  in  the  common  law  be- 
tween the  bed  of  the  tide-waters,  or  arms  of 
the  sea,  which  were  originally  considered  as 
the  common  highway  of  all  nations  and,  there- 
fore, within  the  jurisdiction  of  the  admiral, 
and  the  alveu*  or  bed  of  other  navigable  wa- 
ters, which  in  England  were  always  consid- 
ered as  a  part  of  the  national  property,  or  as 
held  of  the  crown  by  the  feudel  tenure,  and  as 
being  exclusively  within  the  jurisdiction  of 
England  and  subject  to  the  national  sover- 
eignty *alone.  On  this  subject,  how-  [*<5J>i> 
ever,  it  in  unnecessary  to  express  any  definitive 
|  opinion  in  this  case. 

The  different  grants,  by  the  Legislature,  of 
islands  lying  in  the  bed  of  navigable  streams, 
although  the  lands  upon  the  opposite  banks 
had  previously  been  granted,  have  been  re- 
ferred to  as  an  evidence  that  the  rule  of  the 
common  law  had  never  been  adopted  as  the 
law  of  this  State.  No  reliance,  however,  can 
be  placed  upon  such  Acts  of  legislation ;  neith- 
er can  we  form  any  opinion  as  to  what  the  Leg- 
islature itself  thought  on  the  subject,  without 
knowing  the  facts  of  each  particular  case,  and 
what  was  stated  in  the  petitions  upon  which 
such  Acts  were  founded.  In  many  cases,  un- 
doubtedly, the  persons  to  whom  the  islands  al- 
ready belonged  by  this  rule  of  the  common  law 
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have  applied  for  a  legislative  grant  of  the  same, 
because  their  right  was  doubted.  In  many 
cases,  also,  the  grants  upon  the  borders  of  nav- 
igable streams  have  been  so  limited  as  to  con- 
fine the  patentees  to  the  bank  of  the  stream  by 
the  plain  terms  of  the  patent  itself.  Such  is  the 
OMB,  as  I  understand  the  testimony  of  the  late 
Survey or-General,  in  relation  to  all  the  grants 
for  military  bounty  lands  which  lie  upon  the 
borders  of  navigable  rivers.  He  says  the  pat- 
ent itself  only  contains  the  number  of  the  lot; 
but  that  the  survey  and  field-notes  in  his  office 
contain  a  particular  description  of  the  bound- 
aries. That  where  such  lots  are  situated  on  the 
bauks  of  navigable  rivers  they  are  bounded  on 
the  banks  of  such  rivers  or  streams,  and  run 
thence  along  the  bank  of  such  stream.  This  is 
a  clear  indication  of  the  intention  of  the  grant- 
ors that  the  patent  should  not  include  any  part 
of  the  alvaus  of  the  stream  or  of  the  islands 
therein.  It  is,  therefore,  a  limited  grant, within 
the  meaning  of  that  term  as  used  by  writers  on 
the  civil  law,  and  it  cannot  be  extended  to  the 
thread  of  the  stream,  or  include  any  island 
therein,  even  on  the  common  law  principle; 
especially  when  we  take  in  to  consideration  the 
fact  that  by  a  public  law  of  the  State  the  pat- 
entee was  only  entitled  to  a  certain  number  of 
acres.  This,  therefore,  disposes  of  all  the  evi- 
dence as  to  the  subsequent  grants  of  islands  in 
the  navigable  rivers  adjacent  to  these  lands.  I 
GOO*]  'presume  also,  that  if  we  had  the  par- 
ticular facts  before  us,  we  should  find  that 
many  of  the  other  cases  referred  to,  where  the 
subsequent  grant  of  islands  is  supposed  to  con- 
flict with  previous  grants  to  the  riparian  own- 
ers upon  the  principles  of  the  common  law  rule, 
could  be  explained  in  the  same  manner.  It  at 
least  shows  that  in  this  particular  case  of  the 
bounty  lands  the  Commissioners  of  the  Land 
Office,  under  whose  directions  those  patents 
were  issued,  not  only  understood  the  rule  of 
the  common  law  as  existing  here,  but  that  they 
knew  their  own  duty  too  well  to  make  the  de- 
scription of  the  land  in  the  usual  form,  by 
bounding  it  upon  the  river  itself  instead  of  the 
bank,  which  might  have  included  islands  in  the 
river  and  thus  have  given  to  the  patentees  more 
land  than  the  law  allowed.  As  this  bounding 
of -the  lots  upon  the  bank,  instead  of  the  river, 
was  a  departure  from  the  ordinary  form  of  de- 
scribing lands  bounding  on  a  river  or  stream 
of  water,  and  appears  to  have  been  uniform  in 
this  case,  there  can  be  no  doubt  that  it  was  the 
result  of  deliberation  ;  and  that  the  surveyors 
must  have  been  instructed  to  bound  them  in 
that  manner  in  the  description  and  field-notes 
of  the  survey. 

In  relation  to  the  patent  which  was  given  in 
evidence  to  the  proprietors  of  Burnetsneld,  on 
the  Mohawk,  although  the  descriptions  therein 
are  such  as  probably  to  give  to  the  respective 
patentees  the  alvetu  or  bed  of  the  stream  to  the 
center  thereof,  and  of  course  the  right  to  all 
future  increment  according  to  the  rule  of  the 
common  law,  I  think  there  is  sufficient  on  the 
face  of  that  grant  itself  to  show  that  it  was  not 
the  intention  of  the  government  to  convey  to 
them  the  small  islands  lying  in  the  river,  which 
were  a  few  years  afterwards  patented  to  Peter 
Winne.  It  appears  from  the  recitals  in  the  pat- 
ent, that  certain  German  emigrants  had,  under 
a  license  from  Governor  Burnet,  obtained  an 
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Indian  title  for  a  tract  of  land  24  miles  in  length, 
on  both  sides  of  the  Mohawk,  extending  west 
from  the  Little  Falls  ;  and  they  thereafter  ap- 
plied to  the  governor  to  obtain  a  patent  for  the 
same.  That  in  consequence  of  the  restrictions 
as  to  the  grants  of  lands  in  the  Colony,  con- 
tained in  the  commission  to  Governor  Burnet,. 
*and  pursuant  to  the  instructions  there-  [*60 1 
in  contained,  the  application  was  referred  to 
the  Council,  who  consented  to  a  grant  of  100- 
acres  of  the  tract  to  each  man,  woman  and  child 
of  German  palatines  in  whose  behalf  the  peti- 
tion was  presented;  that  in  consequence  of  this- 
decision  of  the  Council,  the  Governor,  the  Re- 
ceiver-General and  the  Surveyor-General,  the- 
commissioners  appointed  for  the  purpose,  set 
out  the  land  granted  by  the  Indians,  or  a  part 
thereof,  into  lots  of  100  acres,  and  which  were 
then  conveyed  to  the  patentees  in  severally  ;. 
each  lot  being  particularly  described  in  the  pat- 
ent and  granted  to  the  individual  by  name. 
These  descriptions  all  show  that  the  land, to  the- 
extent  of  100  acres,  lay  on  the  borders  of  the- 
Mohawk  and  West  Canada  Creek  ;  so  that  if 
any  island  in  the  river  itself  were  included  in 
the  grant,  the  patentee  would  have  had  more 
land  than  the  Governor's  Council  had  author- 
ized to  be  granted.  In  one  or  two  instances,, 
also,  some  of  the  islands  in  the  Mohawk  are  ex- 
pressly added  to  the  land  upon  the  banks  of 
the  river.for  the  purpose  of  making  up  the  full 
lot  or  quantity  of  100  acres  ;  and  that,  too,  of 
islands  or  parts  of  islands  which  lay  opposite 
to  lots  in  the  same  patent  granted  to  others. 
Under  these  circumstances,  whatever  rule  of 
law  might  have  prevailed  in  relation  to  grants 
of  land  upon  the  banks  of  such  a  river,  no  one 
could  rationally  have  supposed,  from  reading 
this  patent  with  the  recitals  therein,  that  the 
islands  in  the  river  which  were  not  included 
within  the  one  hundred  acres  set  out  by  actual 
survey  for  each  patentee,  were  not  intended  to 
be  excluded  from  the  grant;  and  the  subsequent 
patent  to  Winne  for  the  islands  not  thus  in- 
cluded was  perfectly  consistent  with  this  prior 
patent,  even  if  it  was  known  to  the  officers  of 
the  Crown  that  any  of  the  small  islands  granted 
to  him  lay  opposite  to  the  lots  of  the  German 
settlers. 

The  necessary  information  is  not  contained' 
in  the  case  to  enable  me  to  understand  whether 
the  other  conveyances  given  in  evidence  on  the 
trial,  which  are  supposed  to  conflict  with  pre- 
vious grants  upon  the  common  law  principle^ 
dp,  in  fact,  so  conflict.  I  lay  entirely  out  of 
view  the  legislative  Acts  relative  to  the  mill  of 
Mclntyre  and  others  in  the  north  sprout  of  the 
*Mohawk.  and  to  the  compensation  to  [*6O2~ 
Selden  for  the  supposed  destruction  of  his  mill 
privileges  on  the  west  sprout,  and  the  several1 
other  legislative  Acts  of  the  same  character. 
These  Acts  of  recent  legislation  are  very  little 
to  be  relied  on  for  the  purpose  of  proving  what 
the  common  law  of  this  State  was  150  years 
ago.  Indeed,  the  whole  of  these  legislative  Acts 
and  supposed  conflicting  grants,  which  were 
introduced  into  the  return  of  the  defendants 
merely  by  way  of  argument,  or  for  the  purpose 
of  in  forming  the  Supreme  Court  what  the  law 
of  the  State  really  was,  were  improper  as  evi- 
dence for  the  consideration  of  the  jury,  as  in 
civil  cases  the  jury  are  to  decide  matters  of  fact 
merely,  and  the  court  is  the  proper  tribunal  to- 
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inform  the  jury  what  is  the  law  of  the  case  by 
which  they  are  to  be  governed  in  arriving  at 
the  conclusions  of  fact  which  are  to  be  estab- 
lished by  their  verdict.  Even  the  court.in  de- 
ciding upon  the  law  of  a  case,  only  refers  to 
historical  facts,  or  other  matters  of  such  public 
notoriety  as  to  be  presumed  within  the  knowl- 
edge of  the  intelligent  portion  of  the  communi- 
ty generally,  as  evidence  of  the  general  law  of 
the  State.  Indeed  it  would  present  a  new  and 
striking  instance  of  the  glorious  uncertainty  of 
the  law, if  the  legal  construction  of  all  our  titles 
to  real  estate  was  to  be  settled  by  the  verdict 
of  a  jury  and  upon  such  evidence  of  the  law 
as  has  been  produced  by  both  parties  in  this 
case. 

The  finding  of  the  jury  as  to  the  right  of  the 
relator  to  the  south  half  of  the  middle  sprout 
is  sufficient  to  entitle  him  to  a  mandamu*  to 
assess  his  damages  pro  tanto.  The  answer  that 
the  defendants  make  to  the  claim  for  damages 
is  that  the  relator  has  not  sustained  any  dam- 
age, because  he  has  no  title  to  the  middle 
sprout.  The  issue,  therefore,  is  upon  that  al- 
legation, and  if  he  shows  title  to  half  as  much 
as  he  claims,  be  is  entitled  to  damages  to  that 
extent  only;  but  this  is  no  reason  whv  the  Ap- 
praisers should  not  allow  him  anythfng.  If  in 
their  return  to  the  mandamus  the  defendants 
had  returned  that  the  relator  was  only  entitled 
to  one  half  of  the  middle  sprout  and  fall  and, 
therefore,  was  not  entitled  to  the  whole  dam- 
ages which  he  claimed,  the  court  would  not 
have  refused  the  mandamus  to  compel  the  ap- 
6OIJ*]  praisers  *to  allow  him  the  damages  he 
has  sustained  by  the  destruction  of  his  right  as 
to  that  half.  The  same  must  be  the  result  when 
the  same  fact  is  ascertained  by  the  verdict  of 
a  jury  upon  a  traverse  of  the  return. 

I  know  of  no  rule  of  law  or  equity  which 
can  entitle  a  man  to  compensation  for  the  de- 
struction of  a  mill-site  or  other  hydraulic  priv- 
ilege after  he  has  commenced  building  there- 
on, which  would  not  entitle  him  to  the  same 
compensation,  except  so  far  as  the  value  of 
the  erection  itself  was  concerned,  if  the  mill- 
site  or  water-privilege  was  destroyed  by  the 
same  means  before  he  commenced  his  improve- 
ment of  the  same.  The  case  cited  from  the 
Mass.  Reports  on  this  subject,  in  which  a  dis- 
tinction is  taken  between  a  mill-site  which  has 
been  improved  and  one  that  has  not,  evidently 
referred  to  the  local  statute  authorizing  prop- 
erty to  be  condemned  for  the  use  of  a  mill-site 
on  the  stream  below,  and  fixing  upon  a  special 
mode  of  compensating  the  owner  on  the  stream 
above.  In  the  Scottish  courts  it  has  frequently 
been  decided  that  the  natural  course,  or  the 
-it  until  MI  of  a  stream,  cannot  be  diverted  or  al- 
tered, even  for  the  purpose  of  a  mill,  if  the  ob- 
jector can  show  that  he  will  sustain  any  real 
injury  thereby;  such  as  an  use,  or  an  expecta- 
tion destroyed,  or  an  amenity  injured.  Bell, 
Law  of  Scot.,  art.  1101;  2  Esrk.  Inst.,  tit.  9, 
MC.  18;  Hamilton' it  case,  Mor.  Die.  of  Dec.. 
12896.  And  the  natural  right  of  an  individual 
to  be  protected  in  the  future  use  of  his  prop 
erty  must  certainly  be  the  same  in  every  part 
of  the  world.  The  idea  that  a  private  stream 
not  navigable  may  be  made  navigable  by  art! 
firitil  means,  without  compensating  those  who 
may  be  injured  thereby,  is  entirely  repudiated 
by  Ld.  Olenlee  in  the  case  of  Maedonnell  v. 
WBND.  17. 


Canal  Comrs.,  to  which  I  have  before  referred. 
He  says:  "We  are  quite  acquainted  with  the 
difference  between  a  public  navigable  river, 
even  though  never  used  as  such,  and  a  private 
river.  Now  if  this  was  not  previously  a  navi- 
gable lock,  the  operations  of  the  defenders  will 
not  change  its  character,  and  compensation  for 
the  total  alteration  of  its  character  would  be 
due."  In  the  case  under  consideration  the 
power  of  the  State  to  improve  any  of  its  wa- 
ters so  as  to  *render  them  navigable,  [*6O4 
or  to  improve  the  navigation  of  those  which 
could  before  be  navigated  to  a  certain  extent, 
is  not  denied  by  the  relator,  and,  indeed,  could 
not  be:  as  the  right  to  take  private  property 
for  any  public  use,  which  the  Legislature,  in 
the  exercise  of  a  sound  discretion,  may  deem 
expedient  or  necessary  for  the  general  good,  is 
expressly  recognized  in  the  Constitution  itself, 
What  the  counsel  for  the  relator  have  contend- 
ed for  in  this  case  is,  that  whenever  it  is  nec- 
essary to  take  the  property  of  an  individual.or 
to  destroy  or  materially  injure  him  in  regard 
to  its  present  or  future  use,  for  the  public  good, 
he  is  entitled  to  compensation  for  the  damages 
which  he  may  really  sustain  thereby.  This  is 
the  fair  and  reasonable  construction  of  the  con- 
stitutional provision  on  this  subject;  and  in 
this  case  I  think  the  interest  of  the  relator  in 
the  fall  or  mill  site  which  has  been  destroyed 
as  to  any  future  beneficial  use,  by  overflowing 
it  by  the  waters  of  the  artificial  pond  created 
for  the  benefit  of  the  public,  is  a  taking  of  his 
property  for  the  use  of  the  canal,  within  the 
meaning  of  the  laws  on  that  subject.  I  think 
the  judgment  of  the  Supreme  Court,  awarding 
a  mandamus  to  the  Appraisers  to  proceed  and 
ascertain  his  damages  in  the  premises,  was, 
therefore,  correct  and  should  be  affirmed. 

By  Senator  Beardsley.  When  this  cause 
came  before  this  court  in  1880,  see  5  Wend.. 
423,  the  Supreme  Court  had  adjudged  that  the 
whole  of  the  middle  sprout  belonged  to  the  de- 
fendant in  error,  and  he  was  entitled  to  dam- 
ages for  the  entire  waterfall  alleged  to  have 
been  destroyed.  This  court  remitted  the  pro- 
ceedings to  the  Supreme  Court,  that  a  trial 
might  be  had  with  a  view  of  ascertaining  the 
actual  location  of  the  Manor  of  Rensselaer- 
wyck,  as  well  as  of  the  extent  of  the  interest  of 
the  defendant  in  error.  The  result  of  that  trial 
shows  that  several  islands  in  the  Hudson  Riv- 
er, including;  Qreen  Island,  have  been  held  as 
part  of  the  Manor,  and  whether  such  practical 
location  is  justified  by  the  terms  of  the  grant, 
is  now  a  matter  of  very  little  consequence.  I 
still  think  that  the  letter  of  the  grant  does  not 
extend  to  the  islands  or  middle  sprout;  but  as 
the*actual  location  includes  Green  Isl  [*OOft 
and.  and  the  defendant  in  error  shows  that  he 
holds  it  under  the  manor  grant,  the  question 
must  be  considered  as  if  there  was  a  rightful 
holding  of  the  island  by  the  relator. 

The  Supreme  Court  place  the  relator's  right 
to  damages  -imply  on  the  ground  that  he  is 
owner  of  Green  Island  and.  as  such,  has  a  right 
by  implication  to  go  to  the  center  of  the 
stream  between  that  and  Van  Schaick's  Island, 
and  1 1:  u-  is  owner  of  one  half  of  the  sprout  and 
waterfall,  and  entitled  to  damages  for  the  de 
Htruction  of  that  half.  The  claim  for  damages 
as  the  case  now  stands,  is  reduced  50  percent. 
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below  the  first  judgment  of  the  Supreme 
Court;  and  I  cannot  perceive  how  it  has  been 
rightfully  given  to  that  extent  upon  the  as 
sumption  that  the  common  law  doctrine,  as  de- 
clared by  that  court,  is  to  prevail.  The  evi 
dence  shows  that  before  the  erection  of  the 
dam  in  the  Hudson  River,  the  tide  ebbed  and 
flowed  from  the  Hudson  in  the  middle  sprout, 
and  raised  the  water  about  eight  inches  at  the 
rift  or  waterfall.  Now  upon  the  principles 
assumed  by  the  Supreme  Court,  the  sprout 
from  the  Hudson  to  the  fall  was  an  arm  of  the 
sea.  and  navigable  (the  tide  ebbing  and  flow- 
ing), and  to  that  extent  belonged  to  the  public, 
and  yet  judgment  for  damages  has  been  given, 
as  well  for  this  part  as  that  further  up  the 
the  stream,  and  above  the  flow  of  the  tide.  It 
IB  very  obvious,  therefore,  that  if  this  part  of 
sprout  is  to  be  regarded  as  navigable  from  the 
flux  and  reflux  of  the  tide,  that  the  judgment  is 
erroneous  and  might  be  reversed  on  this 
ground,  as  giving  to  the  defendant  damages 
for  a  greater  interest  than  he  is -entitled  to. 

But  is  not  necessary  to  rest  the  decision  OB 
so  narrow  a  basis.  The  case  has  been  argued 
on  more  enlarged  grounds;  and  before  proceed- 
ing to  consider  the  important  questions  that 
have  been  urged  by  counsel,  it  may  be  proper 
to  remark,  that  the  question  submitted  is  one 
of  mere  right  between  the  parties.  It  is  not  a 
question  whether  as  a  matter  of  expediency  or 
justice,  the  State  will  remunerate  the  relator, 
which  might  be  a  very  proper  subject  for  leg- 
islation, but  whether  he  or  the  State  owns  that 
part  of  the  bed  of  the  Mohawk.  As  a  citizen 
<JOrt*]  of  the  State,  and  as  a  *member  of  the 
Legislature,  I  desire  to  see  a  most  liberal  spirit 
cherished  in  reference  to  the  rights  of  citizens; 
and  the  success  and  popularity  of  our  great  sys- 
tem of  internal  improvements  cannot  be  main- 
tained without  a  just  regard  to  private  rights. 
If  individuals  are  to  be  borne  down,  or  their 
rights  sacrificed  or  disregarded,  we  may  soon 
expect  to  find  our  canal  system  rendered  odious, 
and  instead  of  being  regarded  as  the  pride  and 
glory  of  the  State,  it  will  be  deprecated  as  a 
svstem  of  atrocious  tyranny  and  oppression, 
tfo  strained  constructions  of  the  rights  of  the 
State  should  be  indulged,  except  where  the 
public  interest  imperiously  demands  it  ;  nor 
should  individuals  whose  lands  adjoin  naviga- 
ble rivers,  or  rivers  where  the  public  have  an 
easement,  or  right  of  passage  only,  or  even 
where  the  State  owns  the  bed  of  the  stream  (if 
in  any  case  it  is  such  owner),  be  vexed  or  dis- 
turbed by  the  sovereign  authority,  in  the  en 
joyment  of  such  rights  and  privileges  in  the 
water,  as  do  not  injure  the  public  works,  or 
prejudice  the  public  interest.  Mills  and  hy- 
draulic machinery  are  essential  to  the  growth 
and  prosperty  of  the  country,  nay,  to  the  ex- 
istence of  a  dense  population  ;  and  they  are 
equally  essential  to  the  increase  of  business 
on  our  canals,  as  greatly  contributing  to  the 
amount  of  tonnage  on  which  duties  are  to  be 
charged.  Where  the  improvement  and  enjoy- 
ment of  these  hydraulic  privileges  by  individ- 
uals can  be  tolerated  without  injury  to  the  pub 
lie  works.leaving  a  sufficient  quantity  of  water 
for  the  public  use,  no  obstruction  should  be 
thrown  in  the  way  of  private  enjoyment,  or  in- 
dividual enterprise.  The  moral  sense  of  the 
community  will  revolt  at  anything  like  vexa- 
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tious  interruptions,  or  illiberal  attempts  to 
enforce  abstract  rights, particularly  if  of  ques- 
tionable existence.or  not  necessary  for  the  sup- 
port or  preservation  of  the  public  works.  The 
subject-matter  in  controversy  in  the  present 
suit  is  not  one  where  an  individual  has  made 
improvements.  Were  this  the  case,  and  those 
improvements  were  placed  in  a  stream  where 
the  public  had  a  right  of  way  (an  easement),  or 
even  where  the  bed  of  the  stream  was  claimed 
by  the  State,  and  it  should  turn  out  rightfully 
claimed  ;  yet,  if  a  citizen  owning  the  adjacent 
land  should,  under  a  mistaken  view  of  his  legal 
*rights,  make  valuable  erections,  and  [*OO7 
that,  too,  without  objection  from  the  State  au- 
thorities, courts  of  equity  would  probably  pro- 
tect such  person,  and  issue  an  injunction  to 
restrain  any  interference  on  the  part  of  the  State 
without  just  compensation.  This  relief  would 
probably  be  granted  upon  the  same  principle 
that  courts  of  equity  interfere  between  individ- 
uals, not  suffering  one  to  stand  by  and  see  val- 
uable improvements  made  under  a  mistake  as 
to  the  rights  of  the  party,  and  thus  claim  the 
benefit  of  such  improvement.  Certain  it  is  that 
the  Legislature,  in  the  liberal  spirit  that  has 
characterized  its  canal  legislation,  whatever 
courts  might  do,  would  protect  and  remunerate 
an  individual  thus  situated.  But  that  is  not 
this  case.  Here  has  been  no  improvement,  or 
even  occupancy  of  the  bed  of  the  stream,  or  of 
the  waters  flowing  over  it,  and  if  it  belongs  to 
the  State.surely  the  relator  should  not  complain 
if  the  State  occupies  and  uses  it  to  accelerate 
our  system  of  internal  improvements.  The  dam 
that  has  caused  the  injury  was  placed  in  the 
Hudson  River  within  tide-waters,  to  improve 
the  navigation  of  that  river  above;  and  the  Su- 
preme Court  have  adjudged  the  relator  to  be  the 
owner  of  one  half  of  the  sprout,  on  the  ground 
of  being  the  occupant  under  claim  of  title  of 
Green  Island.  The  question,  therefore,  is, 
whether,  as  such  owner  of  the  island,  he  con- 
structively owns  the  middle  of  the  sprout.  Per- 
haps a  question  might  here  be  raised,  whether 
the  relator,  by  a  practical  location  of  the  island 
under  the  manor  grant,  if  such  location  be  not 
supported  by  the  terms  of  the  grant,  could  ac- 
quire an  interest  by  occupancy  as  against  the 
State  beyond  his  actual  possession ;  or  in  other 
words,  whether  upon  any  principle,  without  a 
grant  of  the  island,  he  could  by  taking  posses- 
sion of  it  under  claim  of  title,  extend  his  right 
as  riparian  owner  by  construction,  to  the  center 
of  the  stream,  when  he  has  never  had  actual  or 
even  constructive  possession  except  as  owner 
of  the  adjacent  land.  I  throw  out  this  sugges- 
tion for  consideration  as  possibly  having  a 
bearing  upon  the  question,  if  it  should  be  sup- 
posed that  the  grant  did  not  in  fact  include  the 
island, of  which  I  have  very  great  doubts — not 
intending.however.tobase  my  opinion  upon  it. 
*Did  the  original  grant  of  the  Manor  [*6O8 
of  Rensselaerwyck  and  its  subsequent  confir- 
mation carry  with  it  the  sprout  and  waterfall 
which  now  form  the  subject  of  controversy? 
When  this  cause  was  formerly  before  this  court, 
I  came  to  the  conclusion  that  neither  the  island 
j  nor  sprout  were  included  within  the  <rrant.  It 
appeared  to  me  that  as  the  patent  lines  wore  to 
extend  northward  up  along  both  sides  of  said 
river  to  the  Cahoes  Falls, that  it  did  not  include 
the  bed  of  the  river  or  the  islands.  And  with- 
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out  having  any  proof  at  that  time  of  the  actual 
location  of  the  Manor  under  the  grant,  I  sup- 
posed that  as  the  Caboes  Fall  was  a  permanent, 
well  defined  and  unchangeable  monument.that 
the  line  must  be  run  up  the  Hudson  and  then 
to  the  fall  along  the  west  bank  of  the  Mohawk, 
which  at  the  time  of  the  grant  and  confirmation 
was  supposed  to  be  the  Hudson  River.and  from 
the  fall  to  run  west  24  miles.  That  the  line 
from  the  south  bounds  of  the  Manor  on  the  east 
side  of  the  Hudson  must  run  northerly  along 
the  side  of  the  river  as  far  north  as  the  Ca- 
hoes,  and  then  turn  and  run  east  24  miles,  leav- 
ing the  tongue  of  land  about  Waterford  and 
the  islands  between  these  two  lines  excluded 
from  the  manor  grant.  -From  evidence  pro- 
duced on  the  trial  and  now  before  us.it  appears 
that  such  was  the  actual  location  of  the  patent, 
-except  that  the  tongue  of  land  about  Water- 
ford,  with  some  small  islands  down  to  and  in- 
cluding Van  Schaick's  Island,  were  held  under 
prior  patents,  and  that  Green  Island  and  some 
other  islands  below  it  have  been  claimed  and 
held  under  the  manor  grant.  His  Honor,  the 
Chancellor,  placed  considerable  stress  on  the 
words  "  in  and  upon  the  banks,"  as  conveying 
the  islands  in  the  Hudson  River,  which  I  sup- 
posed was  equivalent  to  say  ing  "in  the  vicinity 
of  or  upon  the  Hudson  River.  An  extract  from 
the  patent  of  confirmation  of  Col.  Dongan  of 
Nov.  4,  1685,  has  been  furnished,  and  which 
was  confirmed  by  the  patent  of  May  20,  1704. 
from  which  it  appears  that  the  words  in  the 
first  patent  were  "  on  and  upon  the  banks  of 
the  Hudson  River,"  etc.,  so  that  the  word  "in" 
has  probably  been  substituted  for  "  on,"  and 
<$OJJ*]  if  so,  still  leaves  the  true  'construction 
AS  before, a  matter  of  doubt  so  far  as  that  clause 
is  to  govern. 

The  original  Dutch  grant  being  under  the 
civil  law,  which  prevailed  in  Holland,  and 
which, if  brought  to  this  State  by  the  Dutch, its 
first  settlers, did  not  under  that  law  convey  even 
the  fresh-water  rivers  ;  because  it  is  a  well  es- 
tablished principle  of  the  civil  law, that  grants 
bounded  on  rivers,  salt  or  fresh,  do  not  carry 
the  bed  of  the  stream;  but  at  common  law  they 
do,  where  the  tide  does  not  flow  and  reflow. 
It  was,  therefore,  urged  by  the  counsel  on  be- 
faalf  of  the  people,  and  there  seemed  to  me  to 
be  much  weight  in  the  argument,  that  an  the 
Dutch  grant  under  the  civil  law  carried  the 
grantee  only  to  the  edge  of  the  stream  (if  it  be 
•conceded  that  Qreen  Island  rightfully  passed 
under  the  terms  of  the  grant),  so  the  patents  of 
confirmation  in  1685  and  1704  only  confirmed 
to  him  the  properly  that  had  previously  been 
granted, and  to  no  greater  extent.  Might  it  not, 
with  the  same  propriety.be  urged  by  the  defend- 
ant in  error,  that  the  patent  of  confirmation  ex- 
tended the  east  and  west  lines  beyond  the  24 
miles,  as  that  it  extended  the  north  line  to  the 
cvnter  of  the  stream,  beyond  where  it  was  ea- 
tablished  by  the  original  grant?  But  there*are 
oilier  objections  to  the  claim  for  damages. 

The  evidence  establishes  the  fact,  most  con- 
clusively, that  not  only  the  colonial  govern 
ment  but  the  State  authorities  have  considered 
the  bed  of  the  Mohawk  as  belonging  to  the 
public  and  not  to  individuals,  or  that  the  com- 
nmn  law  principle,  that  the  owner  of  the  ad- 
jacent lands  is  entitled  to  the  bed  of  the  river, 
li  t-  not  been  considered  as  applicable  to  the 
WEKD.  17. 


Mohawk.  Take  for  instance  the  great  number 
of  grants  of  farms  on  the  Mohawk  made  in 
1725,  bounded  on  the  river  as  follows,  "thence 
down  along  the  said  river,  etc."  Under  the 
rules  of  the  common  law,  these  grants  would 
have  extended  to  the  thread  of  the  stream,  and 
would  have  included  the  islands,  and  yet  the 
islands  from  Little  Falls  to  Canada  Creek  are 
held  by  separate  patents  issued  after  the  forms 
were  granted.  So,  again,  an  Act  was  passed 
Mar.  30,  1792,  2  L.,  427,  Greenl.  ed.,  by  which 
two  companies  were  incorporated,  the  one 
known  as  the  Western  *Inland  Lock  [*61O 
Navigation  Co.,  and  the  other  as  the  Northern 
Inland  Lock  Navigation  Co.  — the  former  to 
improve  the  navigation  by  locks  and  can  ate 
from  the  navigable  part  of  the  Hudson  River 
to  Rome,  and  thence  to  Lake  Ontario  and  to 
Seneca  Lake;  the  other  to  open  a  like  communi- 
cation from  the  navigable  part  of  the  Hudson 
to  Lake  Champlain.  This  Act  was  amended 
Dec.  22,  1792,  and  the  legislation  on  the  sub- 
ject seems  very  conclusive  on  the  question  of 
ownership  of  the  beds  of  the  Mohawk  and  Hud- 
son. By  the  5th  section,  it  will  be  perceived 
that  the  lands  under  the  water  of  the  Mohawk, 
which  may  be  occupied  by  the  Corporation,  is 
vested  in  it  during  its  continuance  "  as  a  free 
gift  from  the  people  of  this  State:  saving  and 
reserving  to  the  people  of  this  State  the  right  to 
all  lands  under  the  water  not  so  occupied  as 
aforesaid,  to  be  appropriated  as  the  Legislature 
shall  from  time  to  time  direct."  And  there  was 
a  like  grant  of  the  lands  under  the  Hudson 
River  with  the  like  saving  and  reservation. 
This  bill  was  objected  toby  the  Counsel  of  Re- 
vision on  account  of  the  provisions  of  the  3d 
section,  and  was  returned  to  the  Legislature. 
The  members  of  the  Counsel  of  Revision  who 
passed  upon  the  bill,  were  Governor  George 
Clinton,  Chancellor  Livingston,  Justice  Hobart 
ami  ./</>•//,-,  Lansing,  and  the  objection  was,  that 
the  3d  section  was  a  violation  of  private  rights, 
in  improperly  appropriating  the  lands  of  indi- 
viduals and  in  not  providing  adequate  com- 
pensation; but  no  objection  was  made  to  the 
5lh  section.  Notwithstanding  these  objections, 
the  bill  was  passed  by  an  unanimous  vote  in 
the  Senate  save  one,  and  by  an  almost  unani- 
mous vote  in  the  Assembly.  Here  it  is  evident 
that  the  bill  underwent  a  most  rigid  scrutiny, 
not  only  in  the  Counsel  of  Revision,  but  in 
each  branch  of  the  Legislature,  and  yet  no  one 
objected  to  it  as  violating  private  rightsin  grant- 
ing such  parts  of  the  beds  of  the  Mohawk  and 
Hudson  as  were  necessary,  and  in  asserting  the 
right  of  the  State  to  the  residue.  On  looking 
at  the  names  of  those  who  then  composed  the 
Counsel  of  Revision,  and  of  those  who  com- 
posed the  Legislature,  it  will  be  found  that 
many  of  our  most  distinguished  citizens  and 
soundest  lawyers  were  among  *lhem;  [*O1  1 
men  who  not  only  knew  the  law,  but  who 
would  be  the  last  to  violate  it  or  to  sport  with 
private  rights,  and  the  present  estimable  pro- 
prietor of  the  Manor,  under  whom  the  relator 
claims  title,  was  one  of  the  members  of  the  Sen- 
ate who  passed  upon  this  question  and  asserted 
the  ownership  of  the  State  to  the  bed  of  the 
I  river.  In  reference  to  this  legislation  it  is  worthy 
of  remark,  that  here  was  nroujht  to  bear  the 
scrutiny  and  solemn  deliberation  of  the  three 
great  branches  of  the  government — the  Execu- 
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live,  Judicial  and  Legislative— upon  the  pre- 
cise point  of  ownership  of  the  bed  of  the  two 
rivers,  and  it  resulted  in  the  declaration  of  own- 
ership in  the  State.  This  was  almost  half  a 
century  ago,  and  before  the  relator  acquired 
his  title,  and  one  object  of  the  Northern  Co.  as 
expressed  in  the  Act  of  incorporation,  was  to 
complete  the  navigation  of  the  Hudson  River, 
opposite  the  house  of  George  Tibbits  in  the 
Town  of  Troy.  If  I  may  be  allowed  to  digress 
from  the  subject  under  consideration  to  one  on 
which  the  Legislature  divided  at  the  last  ses- 
sion, and  which  has  been  the  subject  of  much 
discussion  (and  I  may  say  of  animated  discus- 
sion,too),  in  reference  to  the  loan  of  the  credit 
•f  the  State  to  the  N.  Y.  &  Erie  R.  R.,  some- 
times denounced  as  unconstitutional,  at  other 
times  as  impolitic,  unjustand  unequal.  It  may 
be  remarked  that  by  referring  to  the  Act  of  in- 
corporation of  the  two  inland  lock  navigation 
companies,  a  precedent  will  be  found  recogniz- 
ing the  principle  on  which  the  State  loaned 
its  credit  at  the  last  session;  for  in  this  Act  of 
incorporation,  the  State  was  to  give  $12,500 
'•  as  a  free  gift  to  each  Company  whenever  they 
had  respectively  expended  $25,000."  And  in 
addition  to  the  gift  in  cash,  it  subsequently  gave 
the  beds  of  the  rivers  to  the  corporations.  This 
was  the  commencement  of  our  internal  im- 
provements, and  from  this  humble  beginning 
we  may  trace  the  splendid  results  that  now 
shed  such  lustre  on  the  State  of  N.  Y.  But  to 
return;  it  appears  to  me  that  if  the  Legislature 
had  passed  a  declaratory  law  enacting  that  the 
bed  of  the  Mohawk  was  the  property  of  the 
State,  and  that  such  was  and  had  been  the  set- 
tled law  of  the  land,  that  it  would  not  have 
been  a  much  more  solemn  declaration  or  more 
binding  on  the  judicial  tribunals  than  the  leg- 
6 1 2*]  islation  *under  consideration.  Ch.  J. 
Spencer,  in  Hooker  v.  Gumming,  20  Johns.,  100, 
uses  the  following  language:  "Now  I  do  not 
feel  myself  authorized  to  reject  the  principles  of 
the  English  common  law,  by  saying  they  are 
not  suited  to  our  condition,  when  I  can  find  no 
trace  of  any  judicial  decision  to  that  effect,  nor 
any  legislative  declaration  or  provision  lead- 
ing to  such  a  conclusion."  Would  the  learned 
judge  have  made  this  remark,  had  he  not  over- 
looked the  legislation  and  the  various  acts  of 
the  government  and  its  agents  that  have  been 
proved  on  this  trial?  And  could  he  with  pro- 
priety have  made  it  in  reference  to  the  Mo- 
hawk? I  feel  a  strong  conviction  that  the  bed 
of  that  river,  at  least,  whatever  may  be  said  of 
others,  is  still  the  property  of  the  State;  and 
this  conviction  is  strengthened  from  the  other 
Acts  of  legislation  in  reference  to  this  river, 
which  were  proved  on  the  trial,  and  relied  upon 
on  the  argument,  particularly  in  relation  to 
granting  water  privileges  by  the  State  below 
the  Canoes  Falls. 

When  this  cause  was  here  on  a  former  oc- 
casion, it  was  urged,  as  it  has  been  now,  that 
the  common  law  of  England,  in  reference  to 
rivers,  had  never  been  adopted  in  this  State. 
That  question  I  examined,  and  came  to  the  con- 
clusion, "  that  where  patents  have  been  bound- 
ed on  navigable  fresh- water  rivers  in  this  State, 
and  nothing  appears  from  the  grant  that  the 
State  intended  to  part  with  the  bed  of  the  riv- 
er, the  patentee  shall  not  by  an  implied  grant 
take  the  river  to  the  exclusion  of  the  State, 


where  the  State  wishes  to  use  it  for  public  pur- 
poses." This  was  not  the  point  on  which  the 
cause  turned;  nor  did  I  deem  it  necessary  to 
the  decision  of  the  cause  to  discuss  it,  though  I 
did  do  so,  it  having  been  argued  with  great  abil- 
ity by  the  counsel  on  each  side.  Nor  do  I  con- 
sider it  a  turning-point  in  the  cause  at  present, 
enough  having  been  shown  in  reference  to  the 
Mohawk,  at  least,  to  overturn  this  claim  for 
damages.  If  this  cause  was  narrowed  down  to 
the  question,  whether  the  common  law  had 
ever  been  adopted  in  this  State  in  reference  to 
navigable  fresh-water  rivers,  there  might  be  a 
doubt  whether  this  sprout,  if  not  navigable, 
and  which  is  not  the  main  channel  of  the  Mo- 
hawk, would  be  "governed  by  the  same  [*6 13 
rule  that  would  apply  to  the  river  itself.  It  is 
one  of  the  mouths  by  which  the  Mohawk  dis- 
charges itself  into  the  Hudson,  and  a  princi- 
pal one  too,  and  I  suppose  must  be  subject  to 
to  the  same  rule  that  governs"  in  reference  to 
the  river  and  the  other  sprouts,  though  I  must 
confess  I  have  not  examined  this  question. 
Suppose  the  waterfall  had  .been  destroyed  by 
the  Western  Lock  Navigating  Co.,  by  throw- 
ing a  dam  across  the  sprout  where  it  leaves  the 
western  channel,  with  a  view  of  confining  all 
the  water,  and  thus  rendering  the  navigation 
more  perfect  than  before,  would  the  State  be 
subjected  to  damages  for  having  authorized 
the  Company  to  do  so,  or  the  Company  for  ex 
ercising  their  corporate  rights?  It  seems  to  me 
that  no  damages  could  have  been  recovered  for 
the  bed  of  the  stream.  In  expressing  the  opin- 
ion when  this  cause  was  here  before,  that  the 
common  law  had  never  been  adopted  as  appli- 
cable to  our  large  fresh-water  rivers,  I  was  not 
unmindful  of  the  fact,  that  a  contrary  opinion 
had  been  held  by  the  judicial  authorities  of  this 
State.  Nor  did  I  adopt  it  without  great  diffidence 
of  opinion  and  distrust  of  my  own  judgment, 
and  I  ought  to  say  without  doubts,  too,  wheth- 
er it  was  not  incorrect.  Not  being  a  turning- 
point  in  the  cause,  I  did  not  intend  to  put  for- 
ward that  opinion  as  an  authority  (even  on  my 
own  part);  and  I  should  feel  at  liberty  now  to 
depart  from,  and  even  to  repudiate  it,  could  I 
be  satisfied  that  it  was  wrong.  Nor  do  I  now, 
in  any  further  remarks  that  I  may  make  on 
that  subject,  intended  to  express  an  opinion 
that  shall  be  considered  binding  in  reference 
to  other  rivers,  where  grants  have  been  made 
by  the  government,  particularly  since  the  Rev- 
olution, because  those  questions  cannot  per- 
haps legitimately  arise  in  this  cause.  I  have 
my  impressions  on  this  subject,  which  may 
with  propriety  be  stated,  particularly  after 
the  learned  and  elaborate  discussion  by  the 
respective  counsel;  but  I  hold  myself  uncom- 
mitted, should  other  causes  arise  in  refer- 
ence to  other  rivers.  It  may  be  proper  to  re- 
mark, that  I  do  not  intend  to  call  in  question 
the  decision  of  the  Supreme  Court  in  reference 
to  Ihe  case  of  Jennings,  6  Cow.,  518.  That  part 
of  the  Chitteningo  Creek  was  not  navigable,in 
any  *sensepf  the  term;  and  the  question  [*614r 
was  not  raised,  nor  was  it  put  on  that  ground. 
The  question  was  whether  a  grant  of  land  on 
the  margin  of  the  stream  carried  the  grantee 
to  the  center,  and  the  court  held  that  it  did. 
No  good  reason,  in  my  judgment,  can  be  urged 
in  favor  of  a  different  rule  of  law  in  reference 
to  small  streams  like  the  Chitteningo;  but  in 
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respect  to  navigable  rivers,  whether  fresh  or  ( 
salt,  there  may  be  great  propriety  in  the  appli- 
cation of  the  rule,  and  particularly  where  the 
Slate  is  a  party  and  uses  the  water  or  bed  of  the 
stream  for  public  purposes.  The  reason  why 
courts  in  other  States  have  rejected  the  common 
law  rule,  in  reference  to  large  navigable  rivers 
above  tide-water  is,  that  it  is  not  fitted  or  ap- 
plicable to  such  rivers;  but  I  am  not  aware  that 
it  has  been  decided  in  any  of  the  State  Courts, 
that  a  grant  or  deed,  where  the  premises  are 
bounded  on  a  mere  creek, do  not  carry  the  par- 
ty to  the  center  of  the  stream.  In  the  8.  C. 
case  relied  upon  by  the  plaintiffs  in  error,  1 
M'Cord,  580,  where  the  court  held  the  common 
law  not  applicable  to  navigable  rivers  above 
tide.it  was  expressly  decided  that  a.  deed  bound- 
ed on  a  stream  not  navigable  carried  the  own- 
er to  the  thread  of  the  stream;  and  it  seems  to 
me  preposterous  to  suppose,  that  the  State  in- 
tended to  reserve,  or  that  purchasers  ever  con.- 
sented  to  purchase  on  the  margin  of  creeks, 
without  having  a  share  of  the  water,  unless 
otherwise  expressed  in  the  grant.  I  think, 
therefore, that  Jennings  was  entitled  to  his  dam- 
ages, not  only  as  owner  of  the  stream,  but  as 
having  made  valuable  improvements,  long  be- 
fore the  State  asserted  a  right,  and  without  ob- 
jection from  the  State  authorities;  that  it  would 
have  been  not  only  a  violation  of  private  right 
but  of  justice,  to  have  destroyed  the  value 
of  his  property  without  compensation,  even 
though  he  had  not  owned  the  stream. 

On  looking  over  the  proof  given  by  the  plaint- 
iffs in  error  in  this  cause,  it  struck  me  that  the 
testimony  of  the  late  Surveyor  General,  in  ref- 
erence to  the  survey  of  the  military  lots,  might 
be  urged  as  an  argument  in  favor  of  the  opin- 
ion of  the  Supreme  Court,  in  regard  to  the 
common  law  principle,  as  applicable  to  our 
navigable  fresh-water  rivers.  It  appears  that 
those  surveys  were  so  made  that  lots  situated  on 
G 1 5*]  "navigable  rivers, ' '  are  bounded  on  the 
banks  of  such  rivers  and  run  thence  along  the 
bank,"  etc..  and  that  afterwards  the  islands  in 
the  rivers  were  granted  by  separate  patents. 
In  Hatch  v.  Dwigkt,  17  Mass.,  298,  it  is  held 
that  where  lands  are  bounded  on  the  bank  of 
a  stream-  or  river,  and  not  on  the  river  itself, 
that  the  stream  is  excluded.  This  position  is 
controverted  by  Mr.  Cowen,  in  bis  learned  and 
valuable  note  to  Je fining'*  case,  6  Cow.,  549, 
1'iit  seems  to  have  been  relied  upon  as  sound 
law  by  the  counsel  for  the  plaintiffs  in  error  in 
this  cause  when  it  was  here  before.  See  5 
Wend..  429.  It  is  not  necessary  now  to  de- 
cide i  li  i-  question ;  but  if  a  deed  bounded  upon 
the  bank  of  a  river  does  not  convey  any  part 
of  the  stream,  then  the  bounding  of  military 
lots  on  the  banks  may  have  been  (or  at  least  ft 
may  be  so  urged)  from  an  impression  on  the 
part  of  the  State  authorities,  that  the  common 
law  prevailed  in  reference  to  auch  rivers,  and 
that  they  with  the  islands  would  pass  to  the 
patentees,  if  bounded  on  the  streams  instead  of 
t  lie  banks,  and  they  may  have  bounded  the  lota 
"ii  the  banks  to  prevent  the  rivers  and  inlands  < 
(ruin  passing.  I  am,  however,  rather  of  opin- 
ion that  the  bounding  on  the  bank  in  equiva 
I'-nt  to  bounding  upon  the  stream,  and  that  Mr. 
< '"Wen  is  riulit  in  not  recognizing  the  distinc- 
tion in  1?  MHVS.,  as  sustained  by  law.  He  is 
strengthened  in  his  views  from  one  of  the  New 
WEND.  17. 


England  cases  referred  to  on  the  argument, 
where  it  was  held  that  a  grant  bounded  by  a 
tree  standing  on  the  bank  of  a  river,  and  ex- 
tending up  or  down  the  river  to  another  tree 
and  then  extending  back,  that  such  a  grant,  al- 
though bounded  by  trees  on  the  bank,  by  im- 
plication extending  to  and  embraced  an  island 
lying  some  half  a  mile  from  the  bank,  thus  in 
effect  transferring  the  trees  growing  on  the 
bank  almost  half  a  mile  to  the  thread  of  the 
stream.  If  the  bounding  of  grants  upon  the 
banks  is  equivalent  to  bounding  on  the  streams, 
then  the  granting  of  the  islands  after  the 
military  lands  were  granted  on  the  banks  of 
navigable  rivers,  is  another  act  of  the  govern- 
ment in  favor  of  the  principle  that  the  common 
law  is  not  applicable  to  such  rivers;  for  why 
issue  separate  patents  for  *the  islands,  [*6 1 6 
if  they  had  already  passed  by  the  previous  grant 
to  the  owner  of  the  lands  bounded  on  the  riv- 
ers? 

Here  allow  me  to  inquire,  what  good  reason 
can  be  urged  in  favor  of  applying  these  prin- 
ciples to  our  large  American  rivers,  and  thus 
keeping  up  a  distinction  in  name,  where  in 
reason  and  good  sense  none  should  exist.  Why, 
for  instance,  should  proprietors  of  land  on  the 
Mississippi,  where  the  tide  ebbs  and  flows,  be 
restricted  to  the  bank  of  the  river,  and  that  part 
be  called  navigable  only;  and  those  proprietors 
of  lands  immediately  above  the  flow  of  tide, 
be  suffered  to  go  to  the  center  of  the  stream, 
when  the  river,  in  point  of  fact,  is  actually  nav- 
igable for  thousands  of  miles  above  tide-water. 
Yet  such  are  the  absurdities  of  the  common 
law  when  applied  to  our  large  rivers.  In  En- 
gland this  rule  is  very  proper  in  reference  to 
their  small  rivers,  and  is  calculated  to  prevent 
litigation  by  assign  ing  to -each,  definite  owners. 
But  in  respect  to  our  large  rivers,  there  does 
not  appear  to  be  any  propriety  in  the  rule;  and 
if  in  Englnnd  and  in  this  country  it  is  essen- 
tial to  the  public  interest  to  declare  that  arms 
of  the  sea.bays  and  rivers, where  the  tide  flows, 
belong  to  the  State  or  Nation,  it  is  equally  im 
portant  that  the  same  rule  should  prevail  in  re- 
spect to  our  large  rivers  where  the  tide  does 
not  flow.  The  learned  counsel  (Mr.  Van  Vech- 
ti-in  in  his  former  argument.  5  Wend.,  441,  has 
the  following  correct  remarks:  "The  counsel 
for  the  plaintiffs  in  error,  err  in  assuming  that 
if  the  common  law  doctrine,  maintained  by  the 
Supreme  Court,  in  the  case  Ex  part*  Jennings, 
prevails  here,  it  must  unavoidably  extend  to  our 
large  rivers  and  lakes.  Such  is  by  no  means  a 
necessary  result,  nor  has  it  ever  been  so  con- 
sidered by  our  government.  The  principle  is 
not  new  that  courts  in  the  application  of  gen- 
eral legal  doctrines  have  the  power  to  modify 
the  rule  in  its  application  according  to  the  pe- 
culiar circumstances  of  the  case;  and  this  prin- 
ciple has  frequently  been  acted  upon  by  the 
constituted  authorities  of  the  State,  in  relation 
to  its  large  rivers  and  lakes."  Hlackstone,  in 
his  Commentaries,  Vol.  L,  p.  107,  says:  "It 
hath  been  held  that  if  an  uninhabited  country 
be  discovered  and  planted  by  English  subjects, 
all  the  English  laws  then  in  being,  which  are 
*lhe  birthright  of  every  subject,  are  [*O  1  7 
immediately  there  in  force;  but  this  must  be 
understood,  with  very  many  and  very  great  re- 
strictions. Such  colonists  carry  with  them  only 
so  much  of  the  English  law  as  is  applicable  to 
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their  own  situation  and  the  condition  of  an  in- 
fant colony.  What  shall  be  admitted  and  what 
rejected ;  at  what  times,  and  under  what  re- 
strictions, must  be  decided  in  the  first  instance 
by  their  own  provincial  judicature.  But  in  con- 
quered or  ceded  countries  that  have  laws  of 
their  own,  the  King  may.  indeed,  alter  and 
change  those  laws;  but  till  he  does  actually 
change  them,  the  ancient  laws  of  the  country 
remain." 

Now,  if  the  Colony*of  N.  Y.  is  to  be  regarded 
as  a  conquered  colony,  and  that  the  Dutch  laws 
were  in  force  at  the  time  of  the  conquest,  they 
would  remain  in  force  till  altered  by  the  En- 
glish or  colonial  government,  and  the  civil  law 
having  been  introduced  by  the  Dutch,  it  would 
be  incumbent  for  those  who  hold  that  the  com- 
mon law  had  been  introduced  to  show  it  affirm- 
atively. In  point  of  fact,  it  was  conquered, 
though  it  was  claimed  by  the  English  as  belong- 
ing to  them  in  right  of  discovery,  and  it  is  by 
the  latter  right  that  it  is  usually  regarded.  The 
Dutch,  however,  denied  this  right,  as  may  be 
seen  by  Governor  Stuyvesant's  letter,  1  Smith, 
Hist,  of  N.  Y.,  pp.  19,  20,  etc.  See,  also,  Sir 
John  Randolph's  letter,  where  he  speaks  of  N. 
Y.  as  acquired  by  conquest.  Id. ,  314;  1  Cowp., 
21 1 .  But  if  on  the  other  hand  it  is  to  be  re- 
garded as  having  been  claimed  by  the  British 
Government  in  right  of  discovery,  instead  of 
conquest  (and  so  it  has  been  claimed  and  held 
in  that  country  and  in  this),  then  the  British 
subjects  brought  with  them  only  such  parts  of 
the  common  law  as  were  applicable  to  their  sit- 
uation: and  courts  of  law  may  determine  what 
parts  are  applicable.  In  accordance  with  these 
principles.  Smith,  in  his  History  of  N.  Y.,  371, 
872, says:  "Part  of  the  common  law  was  adopted 
and  part  rejected,  and  the  colonial  courts  exer- 
cised a  sovereign  authority  in  determing  what 
part  of  the  common  law  was  to  be  adopted," 
See,  also,  1  Story,  Com.,  Const.,  133.  If  that 
power  belonged  to  the  colonial  courts,  surely 
<i  18*]  it  will  not  be  denied  to  the  courts  *since 
If .  Y.  has  become  a  sovereign  and  independent 
State;  nor  can  it  be  denied,  for  we  know  that 
our  courts  have  frequently  rejected  principles 
of  the  common  law  inapplicable  to  our  condi- 
tion. Thus,  in  opposition  to  the  common  law, 
they  have  determined  that  a  woman  may  be  en- 
dowed in  wild  and  uncultivated  lands.  So,  too, 
in  regard  to  ft  tenant  by  the  curtesy,  that  the 
owner  of  wild  land  draws  to  him  the  possession 
so  far  as  to  enable  him  to  maintain  trespass, 
which  by  the  common  law  he  could  not  with- 
out an  actual  possession ;  so  a  defendant  in  a 
writ  of  right  in  England  must  have  had  actual 
seisin,  yet  with  us  seisin  in  law  is  sufficient. 

In  S.  C.  the  common  law  has  been  rejected 
as  inapplicable  to  their  navigable  rivers  above 
tide  waters.  1  M'Ccrd,  580.  Mr.  J.  Nott,  in 
delivering  the  opinion  of  the  court,  says:  "In 
England,  it  appears  that  by  the  rules  of  the 
common  law,  no  river  is  considered  navigable, 
except  where  the  tide  ebbs  and  flows;  but  that 
rule  will  not  do  in  this  State  where  our  rivers 
are  navigable  several  hundred  miles  above  the 
flowing  of  the  tide."  The  courts  in  Pa.  have 
rejected  the  common  law  rule  in  reference  to 
the  Susquehanna,  Schuylkill  and -other  large 
rivers.  2  Binn.,  475;  14  Serg.  &  R.,  71.  Ch.  J. 
Tilghman,  in  Carton  v.  Blazer,  2  Binn.,  477, 
says:  "The  common  law  principle  concerning 
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rivers,  even  if  extended  to  America,  would  not 
apply  to  such  a  river  as  the  Susquebanna.which 
is  a  mile  wide  and  runs  several  hundred  miles 
through  a  rich  country,  and  which  is  navigable 
and  is  actually  navigated  by  large  boats.  If 
such  a  river  had  existed  in  England,  no  such 
law  would  ever  have  been  applied  to  it.  And 
J.  Yeates,  in  the  same  case  says,  p.  484:  "The 
uniform  idea  has  ever  been,  that  only  such 
parts  of  the  common  law  as  were  applicable  to 
our  local  situation  have  been  received  in  this 
government."  "The  qualities  of  freah  or  salt 
water  cannot,  amongst  us,  determine  whether 
a  river  shall  be  deemed  navigable  or  not.  Nei- 
ther can  the  flux  or  reflux  of  the  tides  ascertain 
its  character."  Ch.  J.  Parker,  in  4  Pick.,  272, 
says:  -"There  appears  to  be  an  important  dif- 
ference between  *the  common  and  the  [*619 
civil  law  in  regard  to  the  rights  of  the  public 
and  individuals  on  this  subject.  Bv  the  form, 
it  would  seem  that  the  right  of  the  King  or  the 
public  is  limited  to  those  places  whether  bays, 
etc.,  in  which  the  tide  ebbs  and  flows:  this  be- 
ing the  definition  of  navigable  waters;  whereas 
by  the  civil  law  all  rivers  properly  so  called, 
even  above  tide,  provided  they  are  navigable, 
belong  to  the  public:  and  so  is  theFrench  law." 
Code  Napoleon.  He  supposes  that  this  distinc- 
tion arose  from  the  difference  in  size  between 
the  rivers  of  the  continent  of  Europe,  and  those 
in  Great  Britain:  and  he  also  supposes  thatthe 
common  law  rule  may  be  found  very  incoven- 
ient  in  its  application  to  many  of  the  magnifi- 
cent rivers  of  the  U.  S.,  which  are  navigable 
much  above  the  flux  of  the  tide,  especially  by 
the  aid  of  steam  power.  If  this  be  so  (and  who- 
can  doubt  it),  then  the  common  law  is  inappli- 
cable, to  our  condition  in  reference  to  naviga- 
ble rivers,  and  it  is  the  right  and  duty  of  courts 
so  to  pronounce  it. 

I  am  aware  that  the  courts  in  Mass.,  Conn., 
N.  H.,  N.  J.,  Va.  and  Ohio,  as  well  as  in  N. 
Y.,  have  adopted  the  common  law  rule  in  con- 
troversies between  individuals.  But  as  between 
the  State  where  rivers  are  wanted  for  public  im- 
provement, the  rule  may  be  considered  differ- 
ent; and  I  am  by  no  means  certain  that  had 
those  questions  arisen,  as  this  does  between  the 
State  and  individuals,  that  different  'decisions 
would  not  have  followed  in  the  other  States.  We 
have  evidence  in  this  cause  from  the  various 
Acts  of  legislation  and  the  Acts  of  other  depart- 
ments of  the  government,  and  almost  of  every 
department,  of  strong  indications  of  the  legisla- 
tive will, as  well  as  uniform  constructions  of  the 
State  authorities  on  this  question.  It  is  evident 
that  the  Acts  of  the  government  in  reference 
to  almost  all  the  rivers  in  the  State  have  been 
upon  the  assumption  that  the  State  had  not 
parted  with  them,  or  that  the  common  law  was 
not  applicable  to  them.  In  the  Niagara  River, 
at  Black  Rock,  the  State  has  not  only  erected  a 
dam  for  the  supply  of  the  canal  with  water, 
but  has  actually  leased  the  water  privileges 
which  belong  to  the  owners  of  the  soil,  if  the 
common  law  is  applicable  to  *that  no-  [*62O 
ble  river;  and  to  be  consistent  with  previous 
decisions,  I  suppose  the  Supreme  Court  would 
feel  constrained  to  decide,  that  an  action  would 
lie  by  the  owner  of  the  adjoining  land  against 
an  angler,  who  should  be  so  fortunate,  or  rather 
so  unfortunate,  as  to  catch  a  rock  bass  in  that 
river.  I  have  already  enlarged  too  much  on 
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this  question  having  formerly  expressed  iny  I 
views  upon  it  in  the  reported  case  in  5  Wend.  I 
These  various  Acts  of  the  government,  in  ref- 1 
erence  to  rivers,  afford  a  strong  presumption 
that  the  common  law  has  not  been  adopted  to 
the  extent  contended  for  on  the  part  of  the  re- 
lator.  But  in  reference  to  the  Mohawk,  the 
evidence  is  very  clear  that  that  river  and  its 
bed  belongs  to  the  State,  and  that  the  unoccu- 
pied parts  may  be  used  for  the  purpose  of  im 
proving  our  canals  without  paying  damages  to 
the  owners  of  the  adjoining  shores.  Without 
reference,  therefore,  to  other  rivers,  and  the 
law  that  may  be  deemed  applicable  to  them,  I 
feel  constrained  to  differ  with  the  learned 
judges  of  the  Supreme  Court,  and  must  vote 
to  reverse  the  judgment  which  they  have  ren 
dered. 

By  Senator  Tracy.  Being  compelled  to  vote 
for  reversing  the  judgment  of  the  Supreme 
Court,  and  in  the  face,  too,  of  the  able  and  very 
learned  opinion  which  the  Chancellor  has  just 
delivered  in  support  of  it,  I  feel  that  it  is  nee-  j 
essary  to  make  some  explanation  of  the  grounds 
upon'  which  my  decision  rests.  The  circum- 
stances in  which  I  attempt  this  explanation 
will  naturally  make  it  brief  and  imperfect. 

Whether  the  patent  of  Rensselaerwyck,  un- 
der which  the  relator  claims  title  to  the  south 
half  of  the  middle  sprout  of  the  Mohawk  Riv- 
er, is  subject  in  its  construction  to  the  rules  of 
of  the  civil  law,  as  they  existed  in  Holland 
at  the  time  of  the  grant;  or  to  the  rules  of 
the  English  common  law,  is  a  question  to 
which  I  attach  so  little  importance,  notwith- 
standing the  learning  and  ability  with  which 
it  has  been  discussed,  that  for  the  purposes  of 
this  case  I  think  it  might  be  safely  conceded 
that  the  relator  should  have  the  full  benefit  of 
either,  so  far  as  he  can  show  their  application 
to  the  subject  in  controversy.  Indeed,  I  am 
<ili  1*]  disposed  to  admit  that  *the  principles 
of  the  two  laws,  applicable  to  the  questions 
arising  in  the  case,  will  not  be  found  material- 
ly opposed.  But  while  I  would  make  this  con- 
cession, and  even  go  so  far  as  admit  that  the 
relator  has  established  a  claim  for  damages,  if 
we  assume  that  the  principles  of  either  law  ap- 
ply, without  modification,  to  all  the  rivers  of 
tlii"  Slate  equally  as  to  the  streams  of  the  re- 
spective countries  where  those  laws  have  their 
origin,  it  is  impossible  for  me  to  believe  it  rea- 
sonable or  right  that  the  great  fresh-water 
streams  of  this  country  ever  were  or  should  be 
subject  to  those  narrow  principles  of  individ- 
ual appropriation  which  might  filly  enough 
apply  to  the  comparatively  insignificant  water 
courses  which  are  found  in  England,  and  even 
in  that  part  of  the  European  continent  where 
the  civil  law  originated. 

I  am  aware  of  the  difficulty  of  establishing 
this  position  by  authority,  and  of  the  danger  of 
setting  up  one's  own  opinion  judicially,  on  a 
particular  subject, however  peculiar  and  unique 
that  subject  may  be.  in  opposition  to  genera) 
rules,  that  are  established  on  subjects  in  many 
respects  analogous:  but  still  the  great  proposi- 
tion, that  "fresh  rivers,  of  what  kind  soever, 
do  of  common  right  belong  to  the  owners  of 
the  soil  adjacent."  when  sought  to  be  applied 
to  all  the  great  rivers  of  this  country,  is  so  op 
posed  to  our  sense  of  all  that  is  reasonable, 
right  or  true,  that  the  stoutest  advocates  of  ri- 
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parian  ownership  u«que  filum  aqua,  are  com- 
pelled to  recede,  and  acknowledge  that  there 
are  some  exceptions  to  it.  The  Chancellor,  for 
instance;  in  this  same  controversy,  5  Wend., 
447,  admits,  that  in  respect  to  some  rivers  and 
lakes  "  our  own  local  law  appears  to  have  as- 
signed the  shores,  down  to  the  ordinary  low 
water  mark,  to  the  riparian  owners,  and  the 
beds  of  the  rivers  and  lakes,  with  the  islands 
therein,  to  the  public."  That  there  is  a  local 
law  in  this  country,  not  resulting  from  express 
legislative  enactment,  but  growing  out  of  cir- 
cumstances peculiar  to  the  natural  state  of  the 
country  and  to  -the  extraordinary  condition  of 
its  first  settlers,  and  which  local  law  is  in  dero- 
gation of  or  in  opposition  to  the  maxims  of  the 
civil  law  and  the  common  law,  seems  to  me  to 
admit  of  no  doubt. 

*In  a  general  sense  it  may  be  true,  [*622 
that  the  discoverers  and  first  settlers  of  a  new 
country  are  to  be  supposed  to  transplant  and 
establish  in  it  the  laws  and  customs  of  their  fa- 
ther-land; but  this  supposition  reaches  only 
such  laws  and  customs  as  are  adapted  to  their 
new  condition — at  any  rate,  cannot  be  extend- 
ed to  those  which  are  entirely  inconsistent  with 
it.  Both  reason  and  history  instruct  us,  that 
this  was  the  fact  in  respect  to  the  first  settle- 
ment of  the  country  now  constituting  the  north- 
eastern part  of  the  U.  S.  Few  of  these  settle- 
ments were  made  directly  by  the  government 
of  the  country  of  which  the  settlers  were  na- 
tives. Many  of  the  colonies  had  their  origin 
in  mere  private  adventure,  and  others  were 
founded  in  the  sole  design  of  providing  an 
asylum  and  retreat  from  the  laws  of  the  mother 
country.  In  some  of  them,  though  of  English 
origin  and  in  some  sense  dependent  on  the  En- 
glish Crown,  many  important  principles  of  the 
common  law,  in  regard  both  to  civil  and  crim- 
inal jurisprudence,  were  never  recognized  or 
supposed  to  be  in  force.  In  the  very  infancy 
of  these  establishments,  they  provided  wholly 
for  their  own  government,  and  from  the  be- 
ginning disclaimed  any  subjection  to  the  rules 
of  the  common  law,  further  than  those  rules, 
might  be  found  adapted  to  their  peculiar  cir- 
cumstances and  condition.  In  view  of  these 
undoubted  facts,  it  is  utterly  incredible  that 
when  they  surveyed  the  magnificent  rivers 
which  a  bountiful  Providence  had  provided, as 
if  for  the  very  purpose  of  uniting,  by  the 
strong  bands  of  commercial  intercourse,  their 
wide  spread  possessions,  that  they  could  imatr- 
ine  that  gifts  which,  from  their  nature  and  ex- 
tent, were  capable  not  only  of  being  enjoyed 
by  all,  but  of  supplying  the  wants  of  'all, 
should,  by  a  misapplication  of  a  principle  ut- 
terly unsuited  to  the  subject  to  which  it  was 
applied;  be  made  the  exclusive  property  of  a 
few;  in  short,  that  because  the  common  law 
had  assigned  the  ownership  of  a  petty  stream- 
let in  England  to  its  riparian  proprietors.that, 
I  therefore,  unlooked  for  by  themselves,  the 
i  first  settlers  on  the  banks  of  the  magnificent 
I  rivers  of  this  country  had  acquired  an  exclu- 
I  sive  title  to  the  broad  channels  through  which 
j  those  rivers  flowed.  That  the  mere  condition 
j  of  rivers  being  fresh  and  not  subject  to  the 
*flow  and  reflow  of  the  tide,  does  not  |  *<>li;{ 
of  itself  determine  that  the  alveiit  or  lied  of 
them  belongs  to  the  riparian  possessors,  has  to 
be  admitted  in  respect  to  many  rivers  in  this 
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country,  and  to  some  in  this  State.  The  Rivers 
Niagara  and  St.  Lawrence,  for  instance,  are 
acknowledgedly  public  rivers,  in  every  sense, 
as  much  as  if  they  were  arms  of  the  sea  into 
which  the  tide  flowed.  The  reasons  of  the  rule 
laid  down  by  Ld.  Hale,  when  weighed  against 
the  considerations  which  it  seems  to  me  should 
determine  a  rule  for  this  country,  are  as  dis- 
similar and  disproportionate  as  the  rills  of  an 
island  when  contrasted  with  the  expanded 
lakes  and  magnificent  rivers  of  a  continent. 
The  long  continued  practice,  too,  in  this  State, 
of  granting  islands  subsequent  to  patents  cov- 
ering the  opposite  shores,  is,  to  say  the  least 
of  it,  strongly  contradictory  of  the  assumed  ap- 
plication of  the  common  law  rule  of  riparian 
ownership  to  the  great  rivers  of  this  State;  and 
certainly  there  is  not  found,  either  in  the  early 
records  of  our  legislation  or  of  the  Land  Office, 
any  proof  of  the  recognition  of  this  rule.  Ought 
we  then, in  the  face  of  this  long  continued  prac- 
tice, and  unconstrained  by  any  direct  author- 
ity, either  legislative  or  judicial,  to  close  our 
eyes  to  the  condition  of  things  that  surround 
us — the  expanse  of  this  continent — the  copious- 
ness of  its  waters — the  improvements,  intelli- 
gence and  wants  of  this  age?  On  such  a  sub- 
ject as  this,  even  admitting  the  facts  to  be 
obscure  or  equivocal,  and  the  law  to  be  unset- 
tled, is  it  wise  for  us  to  disregard  the  dictates 
of  enlightened  reason,  the  suggestions  of  pub- 
lic policy,  and  the  irresistible  progression  of 
liberal  principles  resulting  from  the  physical 
and  intellectual  advancement  of  mankind,  and 
turning  backwards,  to  resort  to  the  circum- 
scribed views  of  a  less  enlightened  age,  for  a 
narrow,  insular  and  inadequate  rule  by  which 
to  measure  the  flow  of  our  jurisprudence? 

Holding  it,  therefore,  to  be  established  that 
the  principle  that  "  fresh  rivers  of  what  kind 
soever,  do  of  common  right  belong  to  the  own- 
ers of  the  soil  adjacent."  is  not,  in  its  strict 
common  law  sense  of  universal  application  in 
this  State,  the  question  presents  itself,  what 
rule  shall  be  found  for  discriminating  those  of 
our  rivers  which  are,  from  those  which  are  not 
<524*]  *subjectto  this  principle.  Plainly  this 
rule  is  to  be  sought  in  circumstances  arising 
out  of  the  nature  and  history  of  each  river, for 
it  is  only  by  knowledge  of  the  public  use  to 
which  a  particular  watercourse  has  been  or 
can  be  put,  that  it  is  possible  in  the  absence 
of  positive  legislative  declaration  to  deter- 
mine, that  it  is  or  is  not  subject  to  the  local 
law  of  this  country.  When  we  come  to  ap- 
ply these  tests  to  the  River  Mohawk,  there  will 
be  found,  I  apprehend,  no  little  difficulty  in 
establishing  a  satisfactory  and  obvious  dis- 
tinction between  it  and  the  Rivers  Niagara  and 
St.  Lawrence,  founded  on  those  circumstances 
which  determine  the  two  latter  rivers  to  be- 
long wholly  to  the  public.  The  early  history 
of  the  country  shows,  and  indeed  the  present 
case  admits  the  fact  to  be,  that  the  Mohawk 
has  been  always  used  for  purposes  of  naviga- 
tion and  regarded  as  a  public  highway.  This, 
doubtless,  was  the  case  centuries  before  it  wit- 
nessed the  presence  of  civilized  man.  The  first 
European  discoverers  found  it  in  the  use  of 
the  native  Indians  as  a  public  highway,  and  to 
this  use  it  has  been  devoted  by  them  and  their 
descendants  uninterruptedly,  to  the  present 
time.  Except  in  the  less  volume  of  water  that 
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flows  through  its  channel,  there  is  not,  that  I 
am  aware  of,  any  circumstance  to  distinguish 
it  from  either  of  the  streams  which  have  been 
admitted  to  be  wholly  public.  In  its -falls, 
which  intercept  a  continuous  navigation,  it  re- 
sembles both.  If.  therefore,  it  became  neces- 
sary in  this  case  to  decide  that  the  Crown  did 
not  and  could  not,  by  its  patent  of  Rensselaer- 
wyck,  grant  and  convey  an  individual  and  ex- 
clusive ownership  of  the  alveus  or  bed  of  the 
river  to  the  patentee,  I  should  be  inclined  to 
that  conclusion. 

But  it  is  not,  I  think,  necessary  to  establish 
this  position;  for  if  it  be  admitted  that  the  pat- 
ent of  Rensselaerwyck  did  cover  the  bed  of 
the  river  and  convey  it  to  the  original  patentee, 
or,  in  other  words,  that  the  river  is  subject  to 
the  common  law,  and  attached  to  the  owners 
of  the  soil  adjacent,  yet  I  cannot  doubt  that 
the  right  of  the  riparian  owner  to  the  use  of 
the  water  flowing  through  the  channels  of  a  riv- 
er, whatever  that  right  is,  is  subordinate  to  the 
public  right  to  the  use  of  that  element  for  public 
purposes.  The  *common  law,  anxious  [*625 
as  it  often  seems  to  be,  to  assign  exclusive  pro- 
prietorship to  everything  susceptible  of  it,  rec- 
ognizes the  principle  that  "fresh  rivers  as  well 
as  salt,  may  be  under  two  servitudes  or  affect- 
ed with  them,  namely:  one  of  prerogative  be- 
longing to  the  King,  and  another  of  public  in- 
terest belonging  to  the  people  in  general."  To 
this  latter  servitude,  from  which  the  King 
could  no  more  relieve  it  than  any  individual, 
this  river  certainly  is  eminently  subject.  I  un 
derstand  the  Chancellor  as  now  agreeing  with 
me  that  by  the  principle  of  the  common  law, 
no  right  passed  to  the  riparian  owners  upon 
the  borders  of  navigable  streams  of  fresh  water, 
which  it  was  then  of  any  material  importance 
to  the  people  at  large  to  retain;  and  that  the 
right  of  navigation  and  the  right  to  restrain  the 
erection  of  any  work  which  could  impede  the 
free  passage  of  boats  and  crafts  are  fully  se- 
cured by  the  common  law.  The  extent  of  this 
servitude  of  public  interest,  it  is  necessarily 
difficult  to  determine  by  fixed  rules  of  general 
application,  for  it  must  depend  upon  circum- 
stances peculiar  to  each  particular  case.  To 
ascertain  its  extent  and  character  in  regard  to 
the  Mohawk  at  the  locality  where  this  con- 
troversy arises,  we  must  bear  in  mind  that  up 
to  the  waterfall,  for  the  injury  of  which,  dam- 
ages are  sought  in  this  case,  the  waters  of  the 
river  are  commingled  with  the  waters  of  the 
Hudson;  that  the  whole  river,  except  at  some 
points  where  navigation  is  interrupted  by  falls, 
has  been  always  dedicated  to  public  use  as  a 
water  highway  ;  that  this  was  a  dedication  an- 
terior to  any  European  claim  to  the  country, 
and  when  individual  and  exclusive  proprietor- 
ship even  to  the  banks  or  shores  of  the  stream 
was  unthought  of  and  unknown — when  the 
dark  forests  which  overshaded  the  river.equal- 
ly  with  the  river  itself,  were  possessed  and  en- 
joyed in  strict  accordance  with  the  great  dic- 
tate of  natural  law,  that  nothing  should  be 
made  exclusive  property  which  can  be  conven- 
iently enjoyed  in  common.  When,  therefore, 
it  is  sought  to  attach  to  this  river  the  narrow 
and  selfish  principle  of  the  common  law  which 
appends  its  alveus  or  bed  to  the  owners  of  its 
banks,  neither  reason  nor  justice  induces  the 
presumption  that  the  *riparians  ac-  [*626 
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quired  thereby  any  rights  to  the  water  flowing 
by  their  lands,  which  were  inconsistent  with, 
or  not  in  every  respect  subordinate  to  the  pre- 
viously absolute  and  unqualified  rights  of  the 
public  to  use  this  water  in  furtherance  of  the 
purposes  to  which  it  was  primarily  dedicated. 
Admitting  that  the  relator,  by  virtue  of  being 
the  riparian  owner  of  the  middle  sprout  of  the 
Mohawk,  had  a  right  to  avail  himself  of  the 
-element  flowing  through  it  for  all  the  purposes 
to  which  a  water-power  can  be  applied,  yet  I 
deny  that  this  right,  however  valuable  under 
some  circumstances  it  might  prove,  was  not 
wholly  in  subordination  to  the  prior  and  great- 
er right  of  the  public  to  the  use  of  it  for  objects 
to  which  it  has  been  previously  and  immemo- 
rially  dedicated.  To  illustrate  my  idea:  the  re- 
lator for  the  purpose  of  propelling  machinery 
or  otherwise,  had  no  such  right  to  the  water 
that  he  might  exhaust  it  to  an  extent  that  would 
•diminish  the  usefulness  of  it  to  the  public  for 
purposes  of  navigation;  while  on  the  other 
hand  I  contend  that  the  public  had  a  right  in 
it  for  this  purpose  which  was  utterly  unembar- 
assed  by  the  relator's  right  to  it  for  other  pur- 
poses, as  much  so  as  though  that  right  did  not 
•exist  at  all.  Thus  I  cannot  doubt  if  the  navi- 
gation of  the  river  above  or  below  this  fall 
-could  have  the  effect  to  exhaust  the  element  or 
to  destroy  its  usefulness  as  an  agent  for  propel- 
ling machinery,  that  the  relator  would  have 
no  ground  for  complaint,  because  his  right  to 
use  the  water  is  merely  incidental  and  con- 
tingent. Indeed,  I  consider  it  immaterial  for 
the  decision  of  this  case  whether  the  relator  be 
deemed  to  possess  a  technical  title  to  the  bed 
of  the  river  adjacent  his  land  or  not,  for  his 
right  to  the  use  of  the  water  flowing  over  the 
river  bed  would  be  the  same  in  the  one  case  as 
in  the  other.  If  the  relator's  lands  were  on  the 
banks  of  the  Hudson  below  tide-water,  instead 
of  the  banks  of  the  Mohawk,  he  would  un- 
doubtedly, as  a  riparian  owner,  be  entitled  to 
make  every  use  he  could  of  the  water  which 
•did  not  interfere  with  the  public  use  of  it  for 
navigation.  It  has  never  been  disputed  that 
individuals  who  own  the  banks  adjoining  a 
public  ri  ver.even  though  it  be  an  arm  of  the  sea, 
may  use  the  waters  for  their  own  emolument.so 
<>'_!7*j  far  as  it  can  be  done  without  *material 
interruption  to  the  public  use.  We  have  before 
seen  that  the  servitude  of  public  interest  which 
may  affect  a  river  is  not  determinable  by  the 
fact  of  the  river  being  fresh  or  salt,  or  subject 
or  not  Hubject  to  the  flow  and  reflow  of  the  tide. 
Ld.  Mansfield  in  the  Mayor  of  Lynn  v.  Turner, 
•Cowp.,  86,  rejects  an  attempted  distinction  be- 
tween streams  which  were  and  streams  which 
were  not  affected  by  the  tide,  in  respect  to  the 
character  of  the  servitude  they  were  under. 
And  Ck.  J.  Spencer,  in  Hooker  v.  Gumming,  20 
Johns.,  101,  concurs  in  the  doctrine  that  all 
rivers  in  fact  navigable,  whether  above  the 
flow  of  the  sea,  or  whether  unaffected  by  the 
tide  in  their  whole  extent,  are  in  regard  to  their 
u-f,  public  rivers,  and  subservient  to  the  pub- 
lic use  and  accommodation, and  subject  to  reg- 
ulation by  the  Legislature.  Whether  water  Is 
fresh  or  salt,  wherever  it  exists  in  sufficient  vol- 
ume, it  subserves  equally  well  all  the  purposes 
of  navigation;  and  when  it  is  considered  that 
ill.'  internal  trade  of  every  civilized  communi- 
ty is  both  in  amount  and  importance  vastly 


superior  to  all  its  external  commerce,  I  am  con- 
strained to  the  conclusion  that  the  intercom- 
munication of  its  citizens  by  fresh-water  rivers 
and  lakes,  should  be  as  sedulously  protected 
against  the  claims  and  encroachments  of  private 
appropriation,  as  the  great  highway  of  nations. 
It  may  be  that  the  property  in  the  channel  of 
a  river,  navigable,  but  not  affected  by  the  flow 
of  the  tide,  which  the  common  law  technically 
attaches  to  the  owner  of  the  lands  adjacent, 
gives  to  him  rights  in  the  water  which  do  not 
attach  to  the  riparian  owners  of  lands  flowed 
by  the  sea  ;  perhaps  the  exclusive  right  of  fish- 
ing may  be  one,  and-  the  right  to  increment  an- 
other; and  as  between  the  riparians  and  private 
persons  there  may  be  others.  But  I  must  In 
sist  that  between  the  riparian  owners,  of  rivers 
immemorially  used  for  navigation,  and  the 
public,  there  can  be  no  difference,  as  respects 
the  right  of  the  public  to  command  and  con- 
trol the  use  of  the  water  for  purposes  of  navi- 
gation, whether  these  rivers  are  or  are  not  sub- 
ject to  the  flow  of  the  tide;  in  other  words.the 
public  has  the  same  right  to  use  and  control 
the  waters  of  the  Mohawk  as  those  of  the  Hud- 
son, for  general  purposes  of  navigation. 

*By  the  general  sense  of  mankind,  [*628 
the  use  and  control  of  rivers  that  are  subser- 
vient to  commerce,  has  been  considered  a  thing 
of  common  right,  while  from  the  nature  of  the 
element,  individual  property  in  the  water  flow- 
ing in  such  rivers  must  be  regarded  as  tran- 
sient, usufructuary  and  subordinate.  Water, 
like  the  atmosphere,  is  subject  to  laws  of  mo- 
bility which  forbid  its  individual  appropria- 
tion. Like  the  air,  specified  portions  of  it  can 
neither  be  identified  by  metes  and  boundaries, 
nor  permanently  retained  in  possession  for  any 
purpose  of  utility.  If  the  erection  and  pro- 
pulsion of  a  wind- mill  should  render  the  air  in 
its  vicinity,  materially  less  salubrious  for  the 
common  purposes  of  respiration,  it  would  be 
liable  to  be  abated  as  a  nuisance ;^nor  can  I  per- 
ceive in  the  nature  of  things  any  difference  in 
principle,  where  individual  interference  ob- 
structs the  public  use  of  water  which  is  need- 
ed for  the  common  purposes  of  navigation.  In- 
dividuals may  apply  currents  of  air,  or  streams 
of  water,  to  mechanical,  manufacturing  or 
other  private  purposes;  but  this  should  always 
be  in  strict  subordination  to  the  public  use,  and 
in  every  controversy  of  this  kind  between  an  in- 
dividual and  the  public,  instead  of  resorting  to 
the  common  law  notion  of  absolute  riparian 
ownership  in  the  element  u»qut 'filum  aqua,  it 
strikes  me  forcibly  that  the  great  principle  of 
natural  justice  would  be  better  subserved  by 
an  opposite  course,  founded  in  the  presump- 
tion that  the  rights  to  the  use  of  air  or  water, 
the  common  participancy  of  which  is  benefi- 
cial to  all.  have  never  been  surrendered  to  the 
few.  We  should  seek  to  avoid  and  not  to  in- 
cur the  reproach,  quod  natura  rtmittit,  intida 
jura  ntffnnt. 

The  injury  complained  of  In  this  case,  re- 
sults from  a  dam  in  the  Hudson  River  below 
tide-water,  erected  by  the  State  for  the  sole  pur- 
pose of  improving  the  public  navigation.  The 
complaint  is,  that  it  affects  the  condition  of 
the  water  in  the  Mohawk  adjacent  the  lands  of 
of  the  relator,  so  as  to  make  the  use  of  that 
water  for  his  purpose  less  advantageous  than 
It  was  before.  The  question  is,  has  the  relator 
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such  a  property  in  this  water  that  he  can  com- 
pel the  State  to  indemnify  him  for  a  change  in 
its  condition  which  has  made  it  less  valuable 
to  him  for  hydraulic  purposes,  at  the  same  time 
<Jiil>*)  •that  it  has  been  made  more  useful  to 
the  public  for  the  purposes  of  navigation.  This 
is  not  the  question  whether  it  may  not  com- 
port with  a  liberal  and  wise  policy,  for  the 
public  to  compensate  an  individual,  who  is  un- 
equally injured  by  the  result  of  measures  pros- 
ecuted for  the  common  good;  but  whether 
there  is  such  a  defined  legal  claim  for  compen- 
sation that  courts  of  law  can  be  called  on  to 
enforce  it.  If  the  relator  has  the  same  title 
and  rights  to  the  water  flowing  by  his  island, 
as  he  has  to  the  island  itself,  he,  doubtless,  has 
the  same  claim  to  be  indemnified  against  what- 
ever injuriously  affects  the  condition  of  the 
one  or  the  other.  But  I  cannot  conceive  the 
nature  of  his  property  in  the  two  to  be  alike, 
or  that  the  right  of  the  public  to  elevate  the 
water  within  its  natural  channel  is  not  different 
from  the  right  to  elevate  it  above  its  natural 
channel  and  thereby  make  it  overflow  and  af- 
fect injuriously  the  property  of  individuals,  to 
which  the  public  has  no  pretension  of  claim 
for  any  purpose  whatever.  If  the  effect  of  the 
efforts  now  making  by  the  General  Govern- 
ment, to  remove  the  obstructions  to  navigation 
in  the  Hudson  River,  shall  be  to  deepen  the 
water  at  some  places  on  the  shore,  and  to  lessen 
its  present  depth  in  others,  I  cannot  believe 
that  a  claim  of  the  riparian  owners  for  dam- 
ages would  be  tolerated,  even  though  they 
should  show,  as  in  many  instances,  doubtless, 
they  might,  that  this  change  of  the  condition 
of  the  water  had  affected  injuriously  their  use 
of  the  river.  We  may  also  take  the  case  of  the 
tide-mills  on  Long  Island,  where  the  owners  of 
the  lands  on  the  inlets  of  the  sea,  possess  an 
undoubted  right  to  use  the  water  for  their  pri- 
vate emolument,  and  where  the  capability  of 
availing  themselves  of  this  water-power,  may 
constitute  the  chief  value  of  the  adjacent  land. 
Yet  I  presume  no  one  would  contend  that  the 
individual  property  in  this  water  is  not  entirely 
subordinate  to  the  public  use  of  it,  or  that  the 
owners  of  these  mill-sites  would  have  any  legal 
claim  for  indemnity,  if  the  government,  by 
works  erected  in  the  sea  for  the  improvement 
of  the  navigation  or  the  defense  of  the  harbor 
of  N.  Y.,  should  so  affect  the  flow  and  reflow 
of  the  tide  through  those  inlets  as  to  render 
the  mills  useless.  To  such  a  claim  the  answer 
O3O*]  would  be  that  the  public  right  *to  use 
the  water  was  paramount,  and  the  right  of  the 
individual  riparian  was  subordinate.  In  the 
present  case  the  right  of  the  State  to  the  use  of 
the  element  at  the  place  where  the  dam  was 
built,  was  absolute  and  unqualified,  and  if  the 
use  of  it  there  was  rightful,  I  cannot  think  that 
the  State  is  liable  for  damages  which  an  indi- 
vidual, having  a  subordinate  right  to  the  water 
at  another  place,  may  have  sustained  in  con- 
sequence of  its  changed  condition  adjacent  his 
land.  I  repeat  that  there  appears  to  be  a  man- 
ifest distinction  between  the  right  of  the  pub- 
lic in  such  a  case  to  affect  within  its  natural 
channel  the  water  adjacent  the  lands  of  indi- 
viduals and  the  right  to  overflow  those  lands 
by  carrying  the  water  out  of  its  natural  chan- 
nel. I  fear  that  I  may  not  succeed  in  present- 
ing this  distinction  as  clearly  to  other  minds  as 
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it  seems  to  present  itself  to  mine;  but  however 
this  may  be,  my  conviction  that  such  a  dis- 
tinction should  be  observed,  together  with  other 
considerations  which  I  am  aware  I  have  but 
imperfectly  presented,  compel  me  to  vote  for 
reversing  the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
Senate  and  Senators  Armstrong,  J.  Beardaley, 
L.  Beardsley,  Beckwith,  Downing,  Qansevoort, 
Huntington,  H.  F.  Jones,  J.  P.  Jones,  Lawyer, 
Loomis  and  Tracy — 13. 

In  the  negative — The  CHANCELLOR,  Senators 
Fox,  Griffin,  Hunter,  Lacy,  Livingston,  Louns- 
berry,  Mack,  Seger,  Wager,  Willes — 11. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  a  venire  de  novo  was 
directed  to  be  awarded. 

Reversing— 13  Wend.,  355. 

Same  case — 5  Wend.,  423. 

Grant  embracing  river  or  stream — Respective  rights 
and  title  of  grantee  and  public. 

Commented  on— 4  Hill,  372. 

Distinguished— 32  Mich.,  169. 

Explained— 2  Barb.,  127, 129. 

Cited  in-20  Wend.,  159;  26  Wend.,  413,  415:  » 
Paige,  549:  6  N.  Y..  548;  30  N.  Y.,  63;  33  N.  Y.,  465, 
500 ;  92  N.  Y.,  479,  482  (44  Am.  Rep.,  398) ;  6  Barb.,  269 ; 
9  Barb.,  360 ;  12  Barb.,  206 ;  19  Barb.,  490,  491 :  30  Barb., 
12 ;  34  Barb.,  520 ;  36  Barb.,  125 ;  48  Barb.,  667 ;  22  How. 
Pr.,  134 ;  47  How.  Pr.,  405 ;  42  Am.  Dec.,  725  (17  Conn., 
40) ;  12  Am.  Rep.,  165  (51  N.  H.,  504) ;  24  Am.  Rep., 
388  (42  Wis.,  226);  37  Am.  Rep.,  402  (26  Minn.,  227) ;  41 
Am.  Rep.,  71  (54  Wis.,  659,  680). 

Colony — When  subject  to  law  of  mother  country  of 
colonists.  Cited  in-3  Barb.  Ch.,  123 ;  46  N.  Y.,  142 ;  11 
Abb.  N.  S.,  145, 146. 
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THE  TRADERS'  INSURANCE  COMPANY. 

Insurance  —  Assignment  of  Policies  to  Secure 
Mortgage  Debt  —  Loss  —  Suit  by  Assignee  — 
Foreclosure — Subsequent  Insurance. 

Where  a  party,  who  had  procured  insurance 
:i;-rai  nst  loss  by  fire  upon  buildings  owned  by  him, 
assigned  the  policies  with  the  assent  of  the  insurers 
to  secure  a  mortgage  debt  owing  by  him,  and  a  loss 
having  occurred,  a  suit  was  brought  on  the  policies 
in  the  name  of  the  assured,  and  judgment  obtained 
by  the  assignee,  who,  instead  of  enforcing  payment 
of  the  judgment,  coerced  payment  of  the  mortgage 
by  a  foreclosure  in  chancery :  it  was  held,  that  the 
assured  was  entitled  to  the  benefit  of  the  judgment 
against  the  insurers,  although  he  had  procured 
other  insurance  upon  the  same  buildings,  and  bad 
omitted  to  give  notice  thereof;  it  appearing  that 
such  second  insurance  was  effected  subsequent  to 
the  assignment,  and  whilst  the  beneficial  interest  in 
the  policies  was  in  the  assignee. 

Citations— Grab.  Pr.,  786 ;  1  Cai.,  22.  251 ;  14  Johns.. 
417:  Laws,  1830,  208;  1  Dunl.  Pr..  324 ;  1  Bos.  &  P.,  429  : 
2  Johns.  Cas.,  261;  2  Selw.  Pr.,  252;  9  East,  72;  2 
Burr.,  1210. 

TERROR  from  the  Supreme  Court.  A  suit 
J-J  was  brought  in  the  name  of  Robert  in  the 
Superior  Court  of  the  City  of  N.  Y.,  against 
the  Traders'  Insurance  Co.,  on  three  fire  poli- 
cies bearing  date  June  5,  1827,  whereby  certain 
buildings  were  insured  for  the  term  of  five 
years.  On  the  day  of  the  date  of  the  policies, 
Robert,  with  the  assent  of  the  Ins.  Co. ,  assigned 
the  policies  to  Francis  Bolton,  to  whom  he  was 
indebted  in  the  sum  of  $5,500,  and  which  he 
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had  secured  by  a  mortgage  to  Bolton  upon  the 
buildings  insured,  and  the  lots  upon  which  the 
same  were  erected.  Two  of  the  buildings,  in- 
sured together  at  the  sum  of  $2,200,  were  con- 
sumed by  fire  in  1829,  whereupon  an  action  was 
brought  by  Boulton,  in  the  name  of  Robert,  to 
recover  for  the  loss.  It  appeared  on  the  trial 
that  subsequent  to  the  assignment  of  the  poli- 
cies to  Bolton.  to  wit:  in  June,  1828,  Robert 
had  effected  an  insurance  upon  the  same  prop- 
erty in  the  Phenix  Fire  Ins.  Co.,  of  which  no- 
tice was  not  given  to  the  Traders'  Ins.  Co. 
The  defendants  contended  that  there  could  be 
no  recovery  against  them,  because  in  the  poli- 
cies underwritten  by  them  there  was  an  express 
clause  that  the  same  should  be  void  in  case 
the  assured  effected  any  other  insurance  on  the 
s:ime  property  and  neglected  to  give  notice. 
The  objection  was  overruled  by  the  court  be- 
low, and  a  verdict  was  rendered  against  the 
Co.  for  $2,567.56,  for  which  judgment  was 
rendered.  The  defendants  removed  the  rec- 
G32*]  ord  into  the  Supreme  *Court  by  a  writ 
of  error,  where  the  judgment  below  was  af- 
firmed; the  Supreme  Court  holding  that  the  ac- 
tion on  the  policies  being  prosecuted  for  the 
benefit  of  Bolton,  the  acts  of  Robert  subsequent 
to  the  assignment  to  Bolton,  were  no  bar  to  a 
recovery.  See  9  Wend.,  404.  After  the  judg 
ment  of  affirmance  was  thus  rendered,  Robert 
gave  notice  to  the  defendants  that  the  mort 
gage  executed  by  him  to  Bolton  had  been  paid 
by  him;  that  the  payment  had  been  coerced  by 
a  foreclosure  in  chancery,  and  that  he  claimed 
ID  be  the  assignee  by  operation  of  law  of  the 
judgment  rendered  against  the  defendants,  and 
would  require  payment  of  the  same  to  be  made 
to  him  Upon  receiving  this  notice,  the  de- 
fendants made  application  to  the  Supreme 
(  ourt  at  a  special  term  for  an  order  staying  all 
further  proceedings  on  the  judgment.  The 
Supreme  Court  held  that  the  payment  of  the 
mortgage  by  Robert  gave  him  no  interest  in  the 
Judgment,  and  accordingly  made  an  order  stay- 
ing all  further  proceedings.  See  9  Wend.,  474. 
To  reverse  which  order,  Rol>ert  sued  out  a  writ 
of  error  removing  the  record  and  subsequent 
proceedings  into  this  court.  On  the  cause  being 
<•  illcd  for  argument,  it  was  objected  by  Mr.  B. 
F.  Butler,  Atty-Oen.  of  the  U.  S.,  that  the 
r  Miri  ought  not  to  entertain  the  writ  of  error 
in  this  case, but  that  the  same  should  be  quashed, 
<>  i  the  ground  that  a  writ  of  error  will  not  lie 
upon  a  mere  order  of  a  court  like  that  made  in 
i  i  i  -  case;  that  if  the  party  was  desirous  to  have 

I'-riMon  of  the  Supreme  Court  reviewed 
by  this  court,  he  should  have  asked  leave  to 
umkc  up  and  file  a  record  as  if  an  audita  que- 

liad  been  sued  out  by  the  Ins.  Co.,  and 
judgment  thereon  had  been  rendered  in  their 
f  ivor,  which  no  doubt  would  have  been  granted , 
and  in  further  illustration  of  his  views  on  this 
'I  i^tion.  he  referred  totheargumentsubtnitted 
!•>  him  and  his  associate  counsel,  in  Negu*  case, 
Vend.,  84,  and  to  the  opinions  delivered  in 
1 1  ml  case  by  the  CfuinctUor,tLod  the  judges  of  the 
s.ipreme  Court.  The  court,  after  hearing  Mr. 
«J.  J.  Roosevelt,  Jr.,  counsel  for  the  plaint- 
ill  in  error,  in  answer  to  the  objection  thus 

I  by  the  Atty-Gen.,  took  time  for  advise- 
<'•:{;{»]  ment.  and  at  the  adjourned  session  *of 
the  court  refused  to  quash  the  writ  of  error, 
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and  directed  the  argument  to  proceed.  The  case 
was  accordingly  argued. 

Points  submitted  on  the  part  of  the  plaintiff  in 
error. 

1.  The  Supreme  Court  had  no  jurisdiction 
of  the  cause,  except  for  the  purpose  of  review- 
ing the  judgment  of  the  Superior  Court  upon 
the  case  presented  by  the  writ  of  error  to  that 
court. 

2.  The  rule  or  order  of  the  court  staying  all 
further  proceedings  on  the  judgment,  was  a 
virtual  reversal  by  the  court  on  informal  affi- 
davits and  upon  mere  motion  of  a  judgment  of 
the  court  below,  which  had  been  rendered  on 
a  solemn  verdict  of  a  jury,  and  which  had  al- 
ready been  affirmed  by  the  Supreme  Court  it- 
self, after  full  argument  and  deliberation. 

3.  The  Chief  Justice  had  no  power  at  a  spe- 
cial term  to  annul  a  regular  judgment  of  the 
whole  court  entered  at  a  general  term. 

4.  The  matters  set  forth  in  the  affidavits  on 
which  the  order  to  stay  was  founded,  were  in- 
sufficient to  destroy  the  rights  already  estab- 
lished or  acquired  under  the  previous  judg- 
ment. 

5.  The  correctness  of  the  original  judgment 
of  the  Superior  Court,  and  of  the  judgment  of 
affirmance  of  the   Supreme  Court  cannot  be 
called  in  question  on  this  writ  of  error. 

The  following  opinion  was  delivered  : 

By  Senator  Edwards.  Both  parties  have 
submitted  to  the  correctness  of  the  judgment 
of  affirmance  of  the  Supreme  Court,  and  as 
neither  of  them  has  brought  a  writ  of  error 
upon  that  judgment,  it  cannot  now  be  reviewed 
by  this  court.  We  are  to  consider  it  what  the 
records  of  the  Supreme  Court  showed  it  to  be 
a  valid  judgment  in  the  name  of  Thomas  Rob- 
ert against  the  Traders'  Ins.  Co.,  before  it  was 
vacated  by  the  order  of  the  Supreme  Court. 
*Was  then  the  judgment  of  the  Su-  [*634 
prerne  Court  in  granting  the  order  at  the  special 
term  correct  ? 

It  is  contended  that  the  Supreme  Court  had 
no  jurisdiction  over  the  cause,  except  for  the 
purpose  of  reviewing  the  judgment  of  the  Su- 
perior Court  upon  the  case  presented  by  the 
writ  of  error  to  that  court.  This  position,  I 
think,  cannot  be  maintained.  For  every  pur- 
pose of  the  jurisdiction  of  the  appellate  court, 
the  record  itself  is  supposed  to  be  removed,  al- 
though, in  point  of  fact,  only  a  transcript  is 
sent  up.  Grah.  Pr.,  786.  When  a  writ  of  er- 
ror and  transcript  of  the  record  is  returned  to 
the  Supreme  Court,  the  plaintiff  may  move  to 
amend,  or  the  defendant,  to  quash  the  writ,  or 
nonpros  the  plaintiff.  1  Cai.,  251.  The  Su- 
preme Court,  in  such  a  case,  may  even  award 
a  venire  when  it  becomes  necessary.  Arnold  v. 
Sandford,  14  Johns.,  417.  And  on  the  rendi- 
tion of  the  judgment  the  execution  issues  from 
that  court.  Afu-r  the  return  of  the  writ  of  er- 
ror and  the  transcript  of  the  record,  the  court 
have  jurisdiction  over  the  cause  for  all  pur- 
poses in  the  same  manner  as  the  subordinate 
tribunal  had  jurisdiction.  Having  rendered 
the  judgment  they  have  the  control  over  it — 
and  having  a  right  to  issue  the  execution,  they 
have  a  right  to  stay  it  on  a  proper  application. 

But  it  TH  said  by  the  counsel,  if  the  Supreme 
Court  had  gained  jurisdiction  of  the  cause  for 
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other  purposes  than  for  review,  after  the  judg- 
ment of  affirmance  was  rendered  by  that  court, 
one  of  the  justices  had  not  the  power  at  a  special 
term  to  stay  the  proceedings  and  vacate  the 
judgment.  By  the  Act  passed  in  1830,  Sess.  L., 
208.  the  justices  of  the  Supreme  Court,  some, 
or  one  of  them  were  directed  to  sit  in  vacation 
for  the  purpose  of  hearing  and  deciding  all 
such  non  enumerated  business  as  should  arise 
In  that  court,  except  such  as  they  directed 
should  be  heard  in  term  time.  Was  this  mo- 
tion, then,  non-enumerated  business?  If  it  was. 
one  of  the  justices  was  required  to  hear  it  at  a 
special  term.  In  my  opinion,  it  was  non-enu- 
merated business.  An  enumerated  motion  in- 
volves an  inquiry  into  the  merits  of  the  cause. 
1  Duul.  Pr.,  3'24  ;  Remsen  v.  Isaacs,  1  Cai.,  22. 
Did  the  relief  here  sought  by  the  party,  involve 
<JIJ5*]  an  inquiry  *into  the  merits  of  the  cause? 
What  was  it  ?  The  Co.  sought  to  be  relieved 
from  the  operation  of  a  judgment  obtained 
against  them  in  consequence  of  the  payment  of 
the  mortgage  to  Bolton  by  the  means  of  Rob- 
ert. When  was  this  payment  made  ?  It  was 
made  after  the  judgment  in  the  Superior  Court, 
while  the  writ  of  error  was  pending  in  the  Su- 
preme Court,  and  before  the  judgment  of  that 
court  was  rendered  ;but  this  fact  was  not  known 
to  the  Co.  until  15  days  after  the  rendition  of 
the  judgment.  It  was  a  fact,  therefore,  that 
could  not  have  been  interposed  to  defeat  the 
recovery  ;  it  did  not  exist  until  after  the  recov 
ery,  and  could  not,  therefore,  have  gone  to  the 
merits  of  the  cause.  It  is  not  now  insisted  upon 
as  a  defense  to  the  action,  or  to  show  that  no 
judgment  ought  to  have  been  recovered  ;  but 
it  is  insisted  upon  to  show,  that  though  a  reg 
ular  judgment  has  been  recovered,  it  ought 
not  to  be  collected.  It  is  insisted  upon,  there- 
fore, by  way  of  satisfaction  of  the  judgment  in 
the  nature  of  a  payment.  It  is  a  motion  for 
summary  relief  against  a  judgment :  the  rem- 
edy by  motion  being  now  adopted  as  a  substi- 
tute for  the  ancient  writ  of  audita  querela, 
which  has  become  obsolete.  Suter  v.  Litter,  1 
Bos.  &  P.,  429;  WardeU  v.  Eden,  2  Johns.  Cas., 
261 ;  2  Selw.  Pr.,  252.  It  is  a  motion,  there- 
fore, to  perform  the  office  of  that  writ,  which 
is  a  remedial  writ  invented  to  prevent  a  defeat 
of  justice  where  a  party  had  a  good  defense, 
but  by  the  ordinary  forms  of  law  had  no  op- 
portunity of  making  it,  and  is  to  afford  relief 
after  judgment  rendered.  As  it  did  not  involve 
an  inquiry,  therefore,  into  the  merits  of  the 
rase,  it  was  not  of  the  nature  of  an  enumerated 
motion.  Besides,  what  had  the  Legislature  in 
view  as  non  enumerated  business  of  the  Su 
preme  Court,  when  the  Act  was  passed  requir- 
ing one  of  the  justices  of  that  court  to  hold 
special  terms  ?  The  Legislature  had  reference 
to  the  practice  of  that  court  as  it  then  existed. 
By  the  rules  of  the  court,  certain  motions  had 
been  denominated  enumerated  and  others  non- 
enumerated  motions,  and  the  classification  of 
these  motions  was  the  same,  when  the  Act  was 
passed,  as  those  now  comprised  within  the  47th 
O3O*]  Rule  of  tiiat  court.  The  *Legislature 
then  must  have  intended  any  motion  arising  in 
that  court,  then  not  already  classified  and  de- 
nominated as  enumerated  ;  and  as  this  motion 
most  clearly  is  not  one  of  those  thus  classified, 
and  as  it  cannot  be  thus  classified,  inasmuch 
as  it  does  not  involve  an  inquiry  into  the  mer- 
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its  of  the  cause,  it  must  be  such  a  motion  as  the 
Legislature  intended  to  embrace  within  the  Act 
to  which  1  have  alluded  as  non  enumerated, 
and  such,  therefore,  as  they  intended  should 
be  heard  at  the  special  terms. 

The  next  question  is,  were  the  facts  submit- 
ted to  the  Chief  Jutstice  sufficient  to  justify  him 
in  ordering  a  racatur  of  the  judgment  ?  "With 
a  view  of  arriving  at  a  satisfactory  conclusion 
on  this  point,  let  us  inquire,  who  were  the  orig- 
inal parties  in  interest,  what  were  their  rights, 
and  how  far  were  they  affected  by  the  assign- 
ment of  the  policies  and  the  subsequent  pay- 
ment of  the  mortgage  executed  by  Robert  to 
Bolton?  Who  were  the  original  parties  in  in- 
terest? The  Chief  Justice  appears  to  have  taken 
it  for  granted,  that  the  case  authorized  him  to 
conclude,  that  though  the  policies  were  taken 
in  the  name  of  Robert,  yet  they  were  only  nom- 
inally so,  and  that  they  were  taken  to  secure 
Bolton's  interest,  and  that,  therefore,  Bolton 
was  the  principal  ;  for  he  says  :  "  The  simple 
state  of  the  case  is  this:  Mr.  Bolton  lent  $5,500 
and  took  two  securities,  a  mortgage  and  an  in- 
surance upon  his  interest  as  mortgagee."  Again 
he  says  :  "The  mortgage  and  the  policies  were 
separate  securities  for  the  same  sum  of  money." 
From  the  closest  examination  I  have  been  able 
to  give  this  case,  I  cannot  arrive  at  any  such 
conclusion.  It  is  true  the  case  shows  that  Bol- 
ton took  two  securities, tbut  what  were  they  ? 
The  one  was  a  mortgage,  and  the  other  three 
assignments  of  the  three  policies.  Of  whom 
did  he  take  them?  Of  ThomasJRobert.  Instead, 
then,  of  taking  a  mortgage  and  an  insurance 
upon  his  interest  as  mortgagee  from  the  Co., 
he  took  a  mortgage  and  the  assignments  of  the 
policies,  as  collateral  security  from  Robert,  and 
the  mortgage  and  the  assignments,  as  between 
Robert  and  Bolton,  were  separate  securities  for 
the  same  debt.  The  case  nowhere  shows  that 
the  Co.  gave  the  policies  for  the  purpose  of 
being  assigned  to  Bolton,  or  that  they  were  ever 
*intended  to  be  given  as  collateral  se  [*637 
curity  for  the  payment  of  Bolton's  mortgage  ; 
and  the  objects  of  the  insurance,  as  stated  in 
the  policies,  forbid  any  such  conclusion.  The 
Co.  say  in  the  first  policy,  in  consideration 
of  $81  paid  by  Thomas  Robert,  they  insure 
him,  by  the  name,  style  and  description  of 
Thomas  Robert,  against  loss  or  damage  by  fire 
to  the  amount  of  $1,800,  in  the  following  man- 
ner, to  wit :  $800  on  a  two-story  frame  build- 
ing, and  $1,000  on  a  two-story  frame  building 
with  brick  front,  then  erecting.  The  other  two 
policies  are  substantially  the  same  in  these  par- 
ticulars. Neither  Francis  Bolton  or  his  mort- 
gage is  anywhere  mentioned  or  referred  to  in 
these  policies,  nor  does  it  appear  that  the  Co., 
at  the  time  they  were  executed,  even  knew 
there  was  such  a  mortgage.  The  only  circum- 
stance to  favor  such  an  inference  is,  that  the 
assignments  from  Thomas  Robert  to  Francis 
Bolton  bear  even  date  with  the  policies  as  set 
out  in  the  declaration,  but  these  dates  are  set 
out  with  a  videlicet  which  would  allow  the 
plaintiff  to  prove  them  executed  on  any  other 
day  before  the  commencement  of  the  suit. 
This  therefore,  in  my  view,  is  not  sufficient  to 
show  they  were  concurrent  and  simultaneous 
acts.  Had  the  Co.,  at  the  time  they  were  exe- 
cuted, designed  them  for  Bolton,  the  mortga- 
gee, they  would  have  made  him,  instead  of 
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Thomas  Robert,  the  principal  ;  and  from  their 
not  having  done  so,  we  are  to  construe  the  pol- 
icies as  we  find  them,  insurances  to  Thomas 
liobert,  to  whom  tbe  declaration  avers  they 
were  delivered,  and  an  engagement,  on  the  part 
of  the  Co.,  to  pay  the  loss  or  damage  to  him, 
his  executors,  administrators  or  assigns.  This 
\  iew  is  not  only  consistent  with  the  true  con- 
struction of  the  policies,  but  it  is  also  consis- 
tent with  the  true  construction  of  the  assign- 
ments indorsed  upon  them.  The  Co.  indorse 
their  consent  to  have  the  policies  transferred  to 
Francis  Bolton,  thereby  clearly  admitting  that 
Francis  Bolton  is  not  the  original  party  in  in- 
terest. Thomas  Robert  and  the  Co.,  therefore, 
were  the  original  parties.  Thomas  Robert,  to 
whom  the  policies  were  delivered,  being  the 
original  party  in  interest,  had  a  right  to  assign 
them  to  anyone  he  thought  proper,  bycomply- 
<i:{8]  *ing  with  the  terms  prescribed  *by  the 
policies.  He  was  under  no  obligation  to  assign 
them  to  Francis  Bolton.  Repaid  the  premium, 
was  the  owner,  and  the  interest  of  the  policies 
was  in  him. 

Let  us,  then,  in  the  next  place,  inquire,  how 
far  the  rights  of  the  parties  were  affected  by 
the  assignment.  Thomas  Robert  owed  Fran- 
cis Bolton  a  debt  of  $5.500.  secured  by  his  bond 
and  a  mortgage  on  the  buildings  in  question, 
and  the  lots  on  which  they  were  erected.  He 
owned  three  policies  of  insurance,  in  each  of 
which  it  was  stipulated  that  the  interest  of  the 
assured  was  not  assignable  unless  by  the  con- 
sent of  the  Co.  manifested  in  writing.  That 
consent  he  obtained  ;  he,  therefore,  acquired 
the  right  to  assign  the  policies  as  his  property; 
that  right  he  exercised  by  assigning  them  as  a 
col  lateral  security  to  Francis  Bolton  for  the  pay- 
ment of  his  mortgage.  Did  the  fact  that  they 
were  so  assigned  give  Bolton  the  absolute  inde- 
feasible interest  in  the  policies,  or  only  a  col- 
lateral interest  for  the  time  being  ?  I  am  of 
opinion  that  he  had  only  a  collateral  interest, 
liaiile  to  be  devested  whenever  Robert  paid  the 
mortgage  ;  and  when  the  Co.  consented  to  the 
assignment,  they  consented  to  it  for  the  pur- 
poses for  which  it  was  made,  and  this  consent 
gave  him  the  right  thus  to  use  it;  but  this  could 
not  alter  or  vary  the  extent  of  the  liability  of 
the  Co.  The  policies  still  remained  good  for 
their  original  purpose,  to  wit:  to  pay  the  loss 
and  damage  on  the  buildings,  occasioned  by 
fire  :  not  to  Robert,  it  is  true,  if  it  happened 
while  the  assignee  held  the  policies,  for  he  had 
an  interest,  so  far  as  the  payment  of  his  mort- 
pr,'«.'  was  concerned,  and  that  interest  to  the 
HUH  nint  of  the  damage  the  Co.  had  become  Ha- 
Mi-  to  pay  ;  they  were  liable  to  pay  to  him  as 
assignee,  and  by  doing  so  they  would  have  ex- 
litiuMiixhed  their  liability.  But  tbe  fact  that 
It'iiieri  paid  the  mortgage,  or  caused  it  to  be 
jui.l.  could  not  inure  to  the  benefit  of  the  Co. 
Tln-y  did  not  insure  the  payment  of  the  mort- 
;iiid  the  payment  of  It  by  Robert,  or  by 
lii-  means,  bad  no  other  effect  than  to  bring 
1'iick  to  him  that  interest  in  the  policies  which 
IK-  had  assigned,  and  of  course  the  interest  also 
in  tin-  judgment  which  had  been  obtained  upon 
Hi.-  policies.  Had  they  paid  the  damage  on  the 
<K$1>*]  policies  *while  they  were  in  the  hands 
"f  Boltnn,  or  had  they  paid  the  judgment  to 
Boltoo,  I  grant  it  would  have  been  good,  for 
i  hen  it  would  have  applied  on  hia  mortgage  and 
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inured  to  the  benefit  of  Robert,  by  discharg- 
ing him  from  so  much  of  the  debt  heowed  Bol- 
ton. But  as  the  policies  were  not  given  to  se- 
cure the  payment  of  the  mortgage,  and  as  the 
case  does  not  show  they  were  given  for  Bolton's 
benefit,  I  cannot  come  to  the  conclusion  that 
the  payment  of  the  mortgage  to  Bolton,  by  Rob- 
ert, can  inure  to  the  benefit  of  the  Co.  so  as  to 
discharge  them  from  their  liability.  I  readily 
concede,  that  had  the  case  shown  that  the  pol- 
icies were  given  to  Bolton  to  secure  him  the 
payment  of  his  mortgage,  the  payment  of  the 
mortgage  would  have  released  the  Co.  from 
their  liability,  for  that  would  have  put  an  end 
to  the  risk  ;  the  payment  of  the  mortgage,  iu 
that  case,  being  the  only  thing  insured.  The 
case  would  then  have  fallen  within  the  princi- 
ple settled  in  Oodsall  v.  Boldero,  9  East,  72,and 
\Q  Hamilton  v.  Mendes,  2  Burr.,  1210. and  I  fully 
accede  to  the  correctness  of  the  doctrine  laid 
down  by  Ld.  Mansfield  in  the  latter  case,  where 
he  says,  "'the  plaintiff's  demand  was  for  an  in- 
demnity, his  action  then  must  be  founded  upon 
the  nature  of  the  damnification  as  it  really  is 
at  the  time  of  the  action  brought."  Now  what 
was  the  nature  of  the  damage  in  this  case,  when 
the  action  was  brought  ?  It  was  the  destruc- 
tion and  loss  of  the  buildings  of  Robert,  by 
fire,  and  for  that  loss  and  damage  the  Co.,  by 
their  policies,  had  covenanted  to  pay  Robert  or 
his  assigns  ;  and  in  consideration  of  these  cove- 
nants, Robert  paid  them  the  premiums,amount- 
ing  in  all  to  $162.25.  Now  although  Robert 
assigned  the  policies  to  Bolton,  and  thereby 
gave  him  a  right  to  recover  against  the  Co.  the 
damage  sustained,  if  it  accrued  while  he  was 
the  assignee  ;  and  although  the  fire  happened 
and  the  damage  did  accrue,  and  although  a 
judgment  was  recovered  against  the  Co.  for  the 
damage,  yet  the  Co.  have  not  paid  that  judg 
mentor  the  mortgage  for  the  payment  of  which 
the  policies  were  assigned.  The  judgment  was 
a  valid  judgment  in  favor  of  Bolton,  in  the 
name  or  Robert.  Had  the  Co.  paid  the  money 
upon  the  judgment,  it  would  have  been  Bol- 
ton's, *but  it  would  have  been  applied  [*O4O 
to  the  benefit  of  Robert,  by  paying  a  debt  he 
owed  Bolton.  Had  Bolton  assigned  the  judg- 
ment, could  not  his  assignee  have  collected  it 
of  the  Co.  ?  Had  not  Bolton  a  right  to  assign 
the  judgment  to  whom  he  pleased,  and  had  not 
Robert  the  same  right  as  any  other  individual 
to  take  an  assignment  of  this  judgment,  con- 
ceded on  all  hands  to  be  valid  against  the  Co.  ? 
The  Chief  Jutttce  observes,  "what  effect  an  as- 
signment of  the  judgment  would  have  hud.  it 
is  unnecessary  to  decide."  as  much  as  to  say, in 
his  view  it  might  have  altered  the  case.  But 
why  was  it  necessary  for  Robert  to  have  nn  as- 
signment from  Bolton  ?  The  judgment  was  in 
the  name  of  Robert,  and  the  payment  of  the 
mortgage  brought  back  to  him  the  whole  in- 
terest in  the  judgment  as  effectually  as  it  could 
have  been  done  by  an  assignment, had  one  been 
drawn  up  and  executed  in  due  form,  even  had 
that  payment  been  made  voluntarily  on  the 
part  of  Robert ;  but  the  payment  was  not  vol- 
untary, the  mortgage  was  foreclosed,  and  he 
was  compelled  to  advance  the  money  tlit-  Co. 
should  have  paid  in  consequence  ot  their  liabil- 
ity on  the  judgment,  to  save  his  property  from 
being  sacrificed  by  a  sale  on  the  mortgage. and 
he  had,  therefore,  a  right  to  be  substituted  in 
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the  place  of  Bolton.  who  held  the  judgment 
against  the  Co.  Nor  could  he  be  deprived  of 
the  benefit  of  the  judgment  he  was  compelled 
to  advance  the  money  for,  on  account  of  hav 
ing  subsequently  obtained  another  policy  on 
the  same  property  and  not  having  given  no 
tice  thereof,  while  the  policies  in  question  were 
in  the  hands  of  Bolton  as  assignee.  The  liabil- 
ity of  the  Co.  having  accrued,  and  the  judg 
ment  having  been  obtained  upon  that  liability, 
anyone  had  a  right  to  purchase  in  that  judg- 
ment. Robert  haying  been  compelled  to  ad- 
vance the  amount  of  the  judgment  on  the  mort- 
gage, did  not  thereby  subject  himself  to  have 
the  same  defense  set  up  against  him,  by  way 
of  avoidance,  which  might  have  been  set  up  had 
he  continued  to  be  the  owner  of  the  policies. 
He  was  not  the  owner  of  the  policies  when  he 
effected  the  second  policy  and,  therefore,  was 
under  no  obligation  to  give  notice  thereof.  Bol- 
ton was  then  the  owner,  and  the  Supreme  Court 
64 1  *]  have  decided  that  the  omission  *to  give 
notice  of  the  second  policy  was  not,  under  the 
circumstances  of  the  case,  a  good  defense;  that 
judgment  has  been  acquiesced  in  by  both  par- 
ties, and  as  no  other  action  can  be  brought  for 
the  same  liability,  it  could  not  be  a  defense  any- 
where. 

From  the  view,  therefore,  that  I  have  taken 
of  this  case,  I  am  of  opinion  that  the  facts  it 
presents  do  not  warrant  us  in  coming  to  the 
conclusion  that  the  judgment  of  the  Supreme 
Court  should  be  vacated  or  the  execution 
stayed.  I  am,  therefore,  for  reversing  the  order 
vacating  the  judgment  and  staying  the  execu- 
tion. 

On  the  question  being  put — shall  this  judg- 
ment or  order  of  the  bupreme  Court  be  re- 
versed ? — the  members  of  the  Court  voted  as 
follows  : 

In  the  affirmative — Senators  Armstrong,  Beck- 
with,  Downing.  Edwards,  Fox,  Hunter,  J.  P. 
Jones,  Lawyer,  Loomis,Lounsberry,  Mack,  Spra- 
ker  and  Sterling — 13. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate. Senators  Huntington,  Powers,  Seqer,  Wager 
and  WUU»— 6. 

Thereupon ,  the  order  of  the  Supreme  Court, 
staying  the  proceeding*,  etc. ,  was  reversed. 

Reversing— 9  Wend.,  474. 

Doubted— 17  N.  Y.,  398.  399. 

Explained— 6  Abb.  N.  S.,  214. 

Cited  in-4  Edw.,  95 :  17  N.  Y.,  406 ;  43  N.  Y..  393, 3% 
(3  Am.  Kep.,  713,715):  16  Barb.,  256;  21  Barb.,  433 ;  37 
How.  Pr.,  139;  5  Duer,  521;  1  Sweeny,  17;  5  Am. 
Kep.,  44  (53  III.,  162). 


642*]          *S.  &  L.  BUTLER 

v. 

PHELPS  ET  AL. 

Conveyance  of  Lands— Non-claim  by  Grantee  for 
84  Tears,  no  Bar  to  Recovery  —  No  Presump- 
tion of  Re  conveyance  or  Surrender — Tenants 
in  Common — Ouster. 

The  non-claim  by  a  grantee  of  an  interest  in  land, 
f or  a  period  of  34  years  af ter  acquiring  title,  Is,  in 
an  action  against  the  heir  of  the  grantor,  no  bar  to 
a  recovery:  nor  does  the  exclusive  possession  of  the 
land  by  the  grantor  and  his  heirs  for  that  length  of 
time  afford  per  «  the  presumption  of  a  reconvey- 
ance or  surrender  of  the  interest  conveyed,  as  long 
as  the  nature  of  the  possession  is  consistent  with  the 
rights  of  the  grantee. 
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Where  one  tenant  in  common  has  exercised  a 
right  over  the  property  held  in  common,  inconsist- 
ent with  the  right  of  bis  co-tenant,  for  more  than 
20  years,  an  actual  ouster  of  the  co-tenant  may  be 
presumed  for  the  purpose  of  barring  the  right  of 
adverse  possession :  but  no  such  presumption  can 
arise  where  the  right  exercised  is  consistent  with 
the  right  of  the  co-tenant. 

TERROR  from  the  Supreme  Court.  Phelps 
iJ  and  three  others  brought  an  action  of  eject- 
ment against  Sally  Butler,  the  widow,  and  Ly- 
man  Butler,  the  son  and  heir  at  law  of  Ashbel 
Butler.to  recover  two  thirds  of  certain  ore-beds. 
The  plaintiffs  claimed  to  recover  under  a  deed 
bearing  date  Apr.  15,  1796,  made  and  execut- 
ed between  Ashbel  Butler  as  party  of  the  first 
part,  and  J.  Phelps  and  A.  Blanchard  as  par- 
ties of  the  second  part  ;  by  which  deed,  But- 
ler.in  consideration  that  Phelpsand  Blanchard 
had  labored  and  expended  their  time  and  prop- 
erty in  discovering  iron  ore  upon  his  land, grant- 
ed, bargained  and  conveyed  to  them,  and  1o 
their  heirs  and  assigns  forever,  two  thirds  of 
the  ore  in  value,  whether  in  iron  or  any  other 
metal  contained  upon  or  within  the  earth, upon 
a  certain  lot  in  the  Town  of  Whitestown  then 
in  the  County  of  Herkimer,  containing  100  acres 
of  land  ;  with  the  privilege  of  ingress,  egress 
and  regress  at  all  times.for  the  purpose  of  dis- 
covering.diggingand  transporting  of  ore.  The 
deed  contained  mutual  covenants  that  Phelps 
and  Blanchard  should  pay  to  Butler  or  his  heirs 
one  third  the  value  of  the  ore  in  the  ground, 
which  should  be  dug  by  them  or  their  assigns 
upon  the  land  described  in  the  deed,  and  that 
Butler  would  pay  to  Phelps  and  Blanchard, or 
to  their  heirs,  two  thirds  of  the  value  of  the  ore 
in  the  ground  which  should  be  dug  by  him  or 
his  assigns  ;  there  was  also  a  covenant  that 
Phelps  and  *Blanchard  should  do  no  [*643 
unnecessary  damage  to  the  crops  or  soil,  and 
should  put  up  fences  taken  down  by  them  in 
the  same  order  in  which  they  were  found,  and 
a  covenant  as  to  settlements,  to  take  place  be- 
tween the  parties  from  time,  in  relation  to  the 
ore  to  be  dug.  The  deed  was  mutually  execut- 
ed by  the  parties.  Blanchard  died.leaving  two 
children,  who  united  with  Phelps  as  plaintiffs 
in  the  action  of  ejectment,  which  was  com- 
menced in  July,  1832.  Ashbel  Butler, the  grant- 
or, died  in  1829.  No  claim  or  right  to  enter 
upon  the  premises  and  dig  for  ore  was  ever  as- 
serted by  Blanchard  in  his  lifetime.or  by  Phelps 
until  after  the  death  of  Ashbel  Butler.  After 
his  death,  viz.:  in  1830,  Phelps  and  the  heirs 
of  Blanchard  asked  permission  of  Lyman  But- 
ler to  enter  upon  the  premises  and  dig  and  car- 
ry away  ore,  which  was  refused.  Ashbel  But- 
ler, until  his  death,  occupied  the  100  acres  for 
agricultural  purposes;  he  did  not  open  the  ore- 
beds,  nor  were  they  opened  or  used  until  after 
his  death.  About  four  years  previous  to  his 
death, he  was  heard  to  say  that  he  had  given  a 
lease  of  the  ore  to  Phelps  and  Blanchard,  and 
that  he  should  like  to  get  up  the  lease,  that  it 
worried  his  mind,  and  that  he  would  give  a 
trifle,  the  witness  thought  that  he  mentioned 
$20,  to  anyone  who  would  get  it  up  for  him. 
Upon  this  evidence  the  plaintiffs  rested.  For 
the  purpose  of  showing  that  the  deed  of  1796 
had  been  surrendered,  or  the  rights  thereby 
conferred  released,  the  defendants  offered  to 
prove,  that  about  the  year  1799,  a  forge  was 
erected  within  a  few  miles  of  the  premises  in 
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•question,  in  which  Phelps  was  part-owner, 
•which  was  supplied  with  ore  from  beds  in  the 
vicinity  of  the  premises  in  question ;  that  in 
1808  another  furnace  was  erected,  in  which 
Phelps  was  and  continued  to  be  a  large  stock- 
holder, which  was  also  supplied  in  part  with 
-ore  from  the  beds  in  the  vicinity  of  the  prem- 
ises in  question,  and  also  that  other  furnaces 
were  supplied  with  ore  from  the  same  beds  ; 
and  that  until  1830,  upwards  of  34  years  since 
the  date  of  the  deed  from  Ashbel  Butler,  no 
•claim  had  been  interposed  by  the  plaintiffs. 
To  the  evidence  thus  offered  to  be  given,  the 
-counsel  for  the  plaintiffs  objected  as  irrelevant 
644*]  — which  objection  was  sustained  *by 
the  circuit  judge.  The  counsel  for  the  defend- 
ant asked  the  judge  to  charge  the  jury  that  by 
the  terms  of  the  deed  and  under  the  circum- 
stances of  the  case,  they  would  be  warranted 
to  presume  that  the  deed  had  been  surrendered 
or  canceled,  and  the  agreement  between  the 
parties  abandoned.  The  judge  refused  so  to 
charge  ;  and  on  the  contrary,  instructed  the 
jury  to  find  a  verdict  for  the  plaintiffs.  The 
jury  found  accordingly.  The  defendants  ap- 
plied to  the  Supreme  Court  for  a  new  trial, 
which  was  denied.  The  reasons  of  the  court 
are  contained  in  the  following  opinion,  which 
was  delivered  by  Ch.  J.  Savage  : 

"  There  are  but  two  questions  which  can 
arise  in  this  case:  1.  Whether  the  instrument  in 
writing,  executed  by  the  parties,  conveyed  to 
Phelps  and  Blanchard  any  interest  in  the  soil? 
2.  Whether  that  interest  was  lost  by  the  lapse 
of  time?  Boih  questions  must  be  determined 
by  the  instrument  itself.  Butler  conveys  to 
Phelps  and  Blanchard,  their  heirs  and  assigns 
forever,  two  thirds  of  the  ore  upon  or  within 
the  soil  of  the  lot.  This  decides  the  first  point. 
The  conveyance  of  two  thirds  and  the  reserva- 
tion of  one  third  constitutes  the  three  parties 
named,  tenants  in  common.  No  act  has  been 
done  until  very  recently  by  which  the  defend- 
ants denied  or  disputed  the  right  of  the  plaint- 
iffs; and  Butler.shortly  before  his  death, spoke 
of  the  instrument  in  question,  as  an  existing 
interest  in  the  other  parties, which  he  wasanx- 
ious  to  extinguish.  The  possession  of  one  ten- 
ant in  common  is  the  possession  of  all,  unless 
something  is  done  amounting  to  an  ouster.  I 
think  the  plaintiffs  showed  enough  to  recover." 

Judgment  was  accordingly  rendered  for  the 
plaintiffs.  The  defendants  having  excepted  to 
tin-  decisions  of  the  circuit  judge,  sued  out  a 
writ  of  error.  The  case  was  argued  in  this 
court  by, 

Mr.  J.  A.  Spencer,  for  the  plaintiffs  in 
error,  who  presented  and  argued  the  following 
point* : 

First.  The  questions  arising  on  the  trial 
were  those  of  fact,  and  should  have  been  sub- 
mitted to  the  jury.  The  evidence  offered  was 
<I45*]  'material  to  strengthen  the  presump- 
tion contended  for.  and  should  have  been  ad- 
mitted and  left  to  the  jury.  Jackson  v.  Sack- 
ftt,  7  Wend.,  94. 

Second.  After  a  lapse  of  84  years,  courts 
and  juries  to  quiet  titles  will  presume  an  oust- 
er of  tenants  in  common, so  as  to  give  effect  to 
tin-  Statute  of  Limitations.  So,  also,  a  release 
will  be  presumed  or  a  reconveyance,  or  sur- 
render or  abandonment  of  the  agreement.  If 
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the  evidence  given  and  offered  had  been  sub- 
mitted to  the  jury.they  would  have  been  fully 
warranted  in  finding  a  verdict  for  the  defend- 
ants. Fairclaim  v.  Shackleton,  5  Burr.,  2604, 
2608 ;  Eldridge  v.  Knott,  1  Cowp.,  215;  Doev. 
Prosser,  Id.,  217;  Matth.  Pres.  Ev.,  196;  Lloyd 
v.  Gordon,  2  Har.  &  McH..  254,  260:  Jackson  v. 
Whitbeck,  6  Cow.,  632  ;  Clapp  v.  Bromagftam, 
9 Id.,  530. 

Third.  The  possession  of  one  tenant  in  com- 
mon is  the  possession  of  all,  only  as  to  third 
persons  ;  as  between  themselves  the  Statute  of 
Limitations  will  run  unless  there  is  a  distinct 
recognition  of  the  right  of  the  co-tenant  out  of 
possession.  Earl  of  Sussex  v.  Temple,  1  Ld. 
Raym.,  310,  312. 

Mr.  W.  Crafts,  for  the  defendants  in  er- 
ror,presented  and  argued  the  following  points: 

First.  Whenever  a  right  of  entry  exists, and 
the  interest  is  tangible,  so  that  possession  can 
be  given,  ejectment  will  lie.  9  Johns.,  298  ; 
Jackson  v.  May,  16  Id.,  184  ;  Jackson  v.  May, 
1  T.  R.,  358. 

Second.  The  entry  in  this  case  is  not  barred 
by  the  lapse  of  time.  A  constructive  entry  is 
sufficient.  The  ore-beds  could  not  be  said  to 
be  adversely  possessed  till  the  plaintiffs'  right 
of  entry  was  denied.  The  deed  on  its  face 
shows  that  an  immediate  working  of  the  ore- 
beds  was  not  contemplated.  Clapp  v.  Broma- 
aham,  9  Cow., 530;  Jackson  v.Tibbitts,  Id.,  241; 
7  Wh.,  60  ;  Bailey  v.  Jackson,  16  Johns.,  210  ; 
Jackson  v.  Camp,  1  Cow.,  605. 

Third.  The  parties  were  tenants  in  common 
in  the  ore-beds  and  the  possession  of  one  is  the 
possession  of  all,  until  some  notorious  act  of 
ouster  by  one  of  the  co-tenants,  to  the  exclu- 
sion of  the  other.  Jackson  v.  Brink,  5  Cow., 
488.  "Adams,  Eject.,  10,  n.  2;  Jackson  [*O46 
v.  Creal,  13  Johns.,  116. 

Fourth.  The  confession  of  Ashbel  Butler,  a 
few  years  before  his  death,  of  the  right  of  the 
plaintiffs  to  enter,  rebuts  any  adverse  posses- 
sion, and  is  an  acknowledgment  of  the  right 
claimed,  and  repels  the  presumption  of  a  re- 
lease. 

After  advisement  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  deed  executed 
by  Ashbel  Butler  was  founded  upon  a  good 
and  valuable  consideration  expressed  upon  its 
face,  to  wit :  that  the  grantees,  at  the  request 
and  instance  of  the  grantor,  had  labored  and 
expended  their  time  and  properly,  in  discover- 
ing ore  upon  the  land  of  the  grantor.  There 
cannot  be  any  room  for  doubt,  therefore,  that 
this  was  a  valid  conveyance  of  an  estate  or  in- 
terest in  fee  of  the  undivided  two  thirds  of  all 
the  ore-beds  which  were  contained  within  the 
bounds  of  the  lot  described  in  the  deed,  togeth- 
er with  the  servitude, or  easement.of  a  conven- 
ient way  of  passage  over  the  land  to  the  ore- 
beds,  whenever  such  way  or  passage  might  be 
wanted  by  the  grantees,  or  their  heirs  or  as- 
signs, for  the  purpose  of  digging  or  transport- 
ing the  ore.  As  to  the  extent  or  value  of  the 
consideration  mentioned  in  U»  deed, or  wheth- 
er it  was  more  or  less  than  the  supposed  or  real 
value  of  the  right  granted,  we  have  no  means 
of  knowing;  neither  is  it  in  any  way  material 
to  the  rights  of  these  parties,  as  there  is  no  pre- 
tense that  the  conveyance  was  not  fairly  ob- 
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mined.  The  only  question  for  consideration, 
therefore,  is,  whether  there  is  anything  in  the 
case  from  which  it  can  be  legally  presumed 
that  the  grantees  have  reconveyed  or  released 
their  right,  as  tenants  in  common  of  these  ore- 
beds,  to  Butler  their  co  tenant. 

There  has  been  no  adverse  possession  what 
ever  in  this  case,  until  the  opening  of  the  ore- 
beds  a  short  time  since.  The  claim  of  the  plaint- 
iffs under  the  deed  was  made  very  soon  there- 
after, and  they  brought  this  suit  when  they 
found  the  defendants  intended  to  resist  that 
claim.  As  the  sole  and  exclusive  occupation 
and  use  of  the  farm  for  agricultural  purposes 
647*]  *by  the  grantor,  was  perfectly  consist- 
ent with  the  rights  of  the  grantees, no  presump- 
tion of  a  reconveyance  can  arise  from  such  ex- 
clusive occupation.  By  the  terms  of  the  grant 
either  party  had  the  right  to  open  and  work 
the  mines  whenever  they  pleased, paying  to  the 
other  party  his  or  their  proportion  or  the  value 
of  the  ore  raised,  after  deducting  the  expense 
of  opening  the  ore  bed  and  digging  and  trans- 
porting the  ore  to  market;  but  by  the  terms  of 
the  conveyance  neither  party  was  required  to 
do  so  within  any  particular  time.  It  is  perfect- 
ly immaterial,  therefore,  which  party  was  the 
original  owner  of  the  land  within  which  the 
ore-beds  are  situated.  The  cases  referred  to  by 
the  counsel  for  the  plaintiffs  in  error  establish 
the  principle  that  where  one  tenant  in  common 
has  exercised  a  right  over  the  property  held  in 
common  wholly  inconsistent  with  the  right  of 
his  co-tenant  for  more  than  20  years,  an  actual 
ouster  of  his  co-tenant  may  be  presumed  for 
the  purpose  of  barring  such  right  by  adverse 
possession,  but  no  such  presumption  can  arise 
where  the  right  exercised  is  perfectly  consistent 
with  the  right  of  the  co-tenant :  for  in  such  a 
case  the  possession  of  one  tenant  in  common  is 
the  possession  of  the  other,  and  there  is  noth- 
ing for  the  law  of  presumption  to  take  hold  of. 

In  the  case  under  consideration,  if  either 
party  had  opened  and  worked  the  ore-beds  for 
20  years  without  paying  to  the  other  party  his 
or  their  share  of  the  value  of  the  ore  in  the 
ground, or  otherwise  accounting  to  him  or  them 
for  the  same, or  acknowledging  the  right  of  the 
co-tenant,an  ouster  of  the  co  tenant  or  a  release 
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of  his  or  their  interest  in  the  ore-bed  might  be- 
presumed;  but  if  neither  party  should  think  fit 
to  open  and  work  the  ore-bed,orif  one  of  them, 
should  work  it  exclusively,  paying  the  other 
his  share  of  the  value  of  the  ore  dug,  or  admit- 
ting his  liability  to  pay  for  the  same,  no  such 
presumption  of  ouster  or  of  a  release  could 
possibly  arise;  as  there  would  be  nothing  upon, 
which  such  a  presumption  could  be  founded. 
The  testimony  offered  by  the  defendant,  to- 
show  that  a  forge  and  furnace  were  erected. 
within  a  few  miles  of  the  premises  three  or 
four  years  after  the  date  of  the  deed,  of  which 
*forge  Phelps  was  a  part-owner,  and  [*<54& 
which  were  supplied  with  ore  from  beds  in  that 
vicinity, could  not  have  helped  the  defendant's 
case;  although  it  would  probably  have  ex- 
plained the  cause  why  the  ore-beds  in  contro- 
versy here  had  not  been  opened  and  worked 
by  either  party  until  those  which  had  been  al- 
ready opened,  and  which  were  probably  more 
convenient,  had  become  exhausted  or  more  dif- 
ficult to  work  ;  and  the  fact  that  Phelps  was  a 
part-owner  of  a  forge  in  the  neighborhood, 
and  might,  therefore,  at  some  future  time, want 
ore  from  the  premises  in  controversy  to  supply 
it,  would  certainly  have  been  a  strong  circum- 
stance against  the  presumption  that  he  had  re- 
leased or  reconveyed  the  right  to  these  ore-beda 
which  he  had  secured  to  himself  by  the  deed 
from  Butler.  But  there  was  nothing  in  either 
of  the  circumstances  now  alluded  to  which 
were  offered  in  evidence  on  the  trial,  from 
which  a  legal  presumption  could  arise  that  the- 
grantees  in  the  deed  had  reconveyed  to  the 
grantor  their  interest  in  the  ore-beds  in  ques- 
tion. 

I  cannot,  therefore,  see  any  reason  to  ques- 
tion the  correctness  of  the  judgment  of  the 
court  below;  and  I  think  it  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the- 
Court.with  the  exception  of  two  (19  being  pres- 
ent), voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Cited  In- 24  Wend.,  225.  454;  4  Hill,  118;  19  Hun,  274; 
8  Barb.,  201;  1  Abb.  N.  S.,  Ill;  1  McLean,  491;  44  Wis., 
524;  28  Mich.,  331;  35  Am.  Dec.,  639. 
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DECISIONS  IN  NON-ENUMERATED  CASES, 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF   NEW  YORK, 


649*]*lN  THE  MATTER  OF  OPENING  FUR- 
MAN  STREET,  in  the  City  of  BROOKLYN. 

Authority  of  Corporation  of  Brooklyn  to  Lay 
Out  and  Open  Streets — Statutes — Consent  of 
Owner  of  Land,  Unnecessary — Damages,  not 
Allowed  to  Owners  of  Buildings  Erected  on 
Site  of  Streets  Designated  on  Map  of  Village — 
Survey  with  Streets  by  Owner  and  Sales  with 
Reference  to  such  Surveys — Nominal  Compen- 
sation— Power  of  Corporation  to  Level  and 
Pave  Streets,  a  Continuing  One — Damages — 
Jurisdiction  of  Corporation  of  Brooklyn  Ex- 
tends to  Actual  Line  of  Low  Water. 

(Decided  23d  June,  1836.) 

The  authority  of  the  Corporation  of  Brooklyn, 
under  the  Act  of  Apr.  30. 1833,  to  lay  out  and  open  I 
streets,  extends  as  well  to  the  streets  designated  on  j 
the  map  of  Brooklyn, made  in  pursuance  of  the  Act  j 
of  1818.  and  filed  with  the  clerk  of  the  Corporation 
in  1H19,  as  to  others  which  the  Corporation  may 
deem  it  expedient  to  lay  out  and  open;  and  the  pro- 
ceedings authorized  by  the  Act  of  1833,  are  as  appli-  ' 
cable  to  streets  designated  on  the  map  as  to  others,  j 
The  consent  of  the  owner  of  the  land  through  or 
over  which  a  new  street  in  Brooklyn  is  directed  to 
be  opened,  is  no  longer  necessary  to  the  validity  of 
t  In-  proceeding;  the  statutes  requiring  such  consent 
are  repealed  by  the  Act  of  1833. 

The  owners  of  buildings  in  Brooklyn,  erected  on 
the  site  of  streets  as  designated  on  the  map  of  the 
village,  are  not  entitled  to  compensation  for  tbede-  [ 
struetion  of  such  buildings,  on  the  opening  of  the  | 
streets,  although  the  order  for  opening  the  same  be  ; 
not  made  until  17  years  after  the  approval  and  ! 
adoption  of  the  map,  and  although  the  Act  direct-  ! 
ing  a  survey  of  the  village  and  a  map  thereof  to  be 
made,  contains  no  direct  provision  providing  com- 
pensation  for  property  thus  appropriated. 

The  jurisdiction  of  the  Corporation  of  Brooklyn  i 
for  all  purposcsof  police  regulation,  extends  to  the 
actual  line  of  low  water,  whether  formed  by  the 
natural  bank  of  Long  Island  or  by  artificial  erec- 
tions. 

65O«]     'Where  the  owner  of  land  in  the  vicinity  of 
a  growing  village  causes  the  same  to  be  surveyed 


into  village  or  city  lots,  with  streets  intersecting  the 
same,  flies  a  map  of  such  survey  in  a  public  office, 
and  sells  lots  in  conformity  to  such  survey  and  map. 
and  the  streets  thus  designated  are  adopted  by  the 
Corporation  as  the  streets  of  the  village,  neither  he 
nor  those  claiming  under  him  are  entitled  to  any- 
thing beyond  a  nominal  compensation  when  such 
streets  are  subsequently  actually  appropriated  to 
the  public  use;  and  whether  such  land  thus  dedicat- 
ed to  the  public,  be  occupied  in  the  opening  of  the 
streets  designated  on  such  map  of  the  owner,  or  in 
the  opening  of  other  streets  directed  by  the  Corpo- 
ration, the  same  result  follows. 

In  respect  to  the  principles  of  a  report,  parties 
will  be  beard :  but  as  to  the  amount  of  damages  al- 
lowed by  commissioners  in  cases  of  this  kind,  the 
court  will  not  interfere  with  the  report,unless  from 
the  proofs  exhibted,  there  be  a  plain  and  decided 
preponderance  of  evidence  against  the  conclusions 
of  the  Commissioners. 

The  power  of  a  corporation  of  a  village  or  city  to 
regulate  level,  and  pave  streets  is  a  continuing 
power.and  the  level  of  a  street,although  once  adopt- 
ed, may  be  changed,  even  after  it  has  been  paved  or 
otherwise  prepared  for  public  use. 

Where,  by  the  opening  of  a  street  in  the  rear  of  a 
lot  of  an  individual,  it  becomes  necessary  to  cut 
down  a  bank  of  earth  45  feet  in  depth,  the  owner  of 
the  lot  has  no  claim  to  damages  to  an  amount  suffi- 
cient to  enable  him  to  build  a  wall  to  support  his 
grounds  in  the  condition  in  which  he  occupied  them; 
all  he  can  ask  is,  that  such  sum  shall  be  fixed  upon 
as  shall  be  deemed  reasonable  in  reference  on  the  one 
hand  to  the  damage  sustained  by  him,  and  on  the 
other  to  the  value  of  the  grounds  in  the  new  uses  to 
which  they  mav  be  appropriated  in  consequence  of 
the  opening  of  the  street.  The  use  to  which  the 
owner  has  applied  the  property  can  be  taken  into 
consideration  only  for  the  purpose  of  ascertaining 
its  present  value;  his  intention  in  relation  to  its  fut- 
ure enjoyment  cannot  be  regarded. 

Whether,  in  a  case  like  that  last  stated,  where  no 
part  of  the  land  or  other  property  of  the  individual 
is  actually  taken,  and  his  damages  if  any  are  wholly 
consequential,  he  is  entitled  to  an  allowance  by  way 
of  damages,  tjiutre. 

Citations-4  Laws  of  N.  Y..  90  a ;  Act,  1807 :  Act 
April  12.  1816,  sec.  18  ;  Act  April  30,  1833.  sees.  10.  16, 
24  ;  Act.  1834,  sec.  40 :  Laws  1824.  p.  225  ;  8  Wend.,  58, 
fiO.  85:  Laws  1827.  p.  135:  5  Web..  125:  19  Johns..  175, 
181 ;  2  Wend..  472  ;  11  Wend..  48B  ;  1  Pick..  418. 


NOTE— Corurfttu/ionoi  lair—  Eminent  domain—  Tak- 
ing of  private  jHrnpertu—  Improvement  of  streets— 
Damage*— Mtamirr  nf— Dedication. 

The  cotueffuenUal  Injury  ti>  private  property  arising 
from  t  proper  ezeroteo  of  the  power  to  make  ana 
improve  roads,  streets,  rivers  and  harbors,  for  the 
public  good,  does  not  amount  to  a  taking  of  such 
property.  Sit*  Landing  v.  Smith.  8  Cow.,  146.  note; 
Wilson  v.  Mayor.  1  Den..  AM:  Skinner  v.  Hartford 
HrMire  Co..  29  Conn.,  523;  Murphey  v.  Chicago.  29 
III..  27B:  LaFayettc  v.  Bush.  19  Ind.,326;  Vlneonnos 
v.  lUrhanU.  2=i  I nd..  3X1  :  O'Connor  v.  Pittsburgh.  18 
Pa.  St.  1x7:  Inrr  Knlge  St.  »  P».  St.,  391 :  Creal  v. 
Keokuk,  »  (ir. .  -n.-,  47  :  Pont  lac  v.  Carter.  32  Mli-h.. 
1*4 .  Benden  v.  Nashua,  17  N.  H  .  477 ;  Callcndar  v. 
Marnh.  1  Pick..  41H :  Sprague  v.  Worcester.  13  Gray. 
M: Green  \.  Swlft.47CiL.W8;  Arlmond  v.  Green 
Bay.  etc.,  Co..  31  WIs.,  31«;  Katon  v.  Bottom,  etc..  Ry. 
Co.,  61  N.  H..  504 ;  Richardson  r.  Vt.  Cen.  Ry.  Co., 26 

WKND.  17. 


Vt..  4A5  ;  Railroad  Co.  v.  Richmond.  96  U.  >.,  521  : 
Murray  v.  Mi>nrfc«,  20  Ark.,  561  ;  Alexander  v.  Mil- 
waukee. 16  Wis.,  247.  But  Me,  under  the  new  con- 
stitution of  111..  Rlgnev  v.  City  of  Chicago,102UI.,M. 

I  >•  'Hi  ni  i'  in  of  Unut  f'ii  Ktrii-l  or  jui/idv  M0fcimtf— 


t'oiniifii-uitiuii.  onlii  nominnl  when  *trnt  i»  mtciicd. 
See  Denning  v.  Roomo.  6  Wf«nd..  851,  note;  W  ymun 
v.  Mayor.  11  Wend..  486.  note. 

JfjKuure  ofeomptiua/Uan. 

The  value  of  the  ;*r»»i>erf  i/.  In  view  of  the  uses  to 
which  It  may  be  put,  is  to  be  considered.  In  addi- 
tion to  the  Hbovp  case  of  Matter  of  Furman  Streot, 
««•«•  Matter  of  William  and  and  Anthony  Streets.  19 
Wi-nd..  678:  Troy  &  Boston  Ry.  Co.  v.  IAV.  13  IJarb., 
Iflfl;  Parks  v.  Boston.  15  Pick..  208;  First  Parish  v. 
MI.MIcsex,  7  Gray.  106;  Dickinson  v.  Inhabitants  of 
Kit<-htiurg.  13  Gray.  54fi:  Tide-  Water  Canal  Co.  v. 
Archer.  9  Gill  it  J..  479;  Sat«T  v.  B.  4  C.  Ry.  Co..  1 
Iowa,  38»  ;  Lexington  v.  Long,  31  Mo.,  380. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


A  REPORT  of  the  Commissioners  of  Esti- 
mate and  Assessment  for  opening  Furman 
St.  from  Fulton  St.  to  Joralemon  St.  in  the 
City  of  Brooklyn,  was  presented  for  confirma- 
tion. The  order  of  the  Common  Council  for 
laying  out  and  opening  the  street,  was  made 
Aug.  81.  1835.  The  Commissioners  filed  their 
report  Feb.  29,  1836  ;  and  June  2.  1836,  they 
filed  their  corrected  report.  From  this  final 
report  there  were  six  several  appeals  : 

Metatrs.  H.  C.  Murphy  and  G.  Wood, 
were  heard  on  behalf  of  the  Common  Council. 
<$5  1*]  *The  appeals  and  the  counsel  heard 
for  the  appellants  were  as  follows  : 

1.  Peter  W.  Radcliff, 

2.  Frederick  T.  Peet  : 

Counsel,  Me*»rs.  P.  W.  Radcliff  and 

C.  P.  Smith. 

3.  Obadiah  Jackson  : 

Counsel,  Men»r».  H.  M.  Western  and 
I.  L.  Wendell. 

4.  Jonathan  Thompson, 

5.  George  W.  Thompson  : 

Counsel,  Messrs.  J.  Greenwood  and 

D.  Lord,  Jr. 

6.  Richard  V.  W.  Thorn  and  John  Thorn  : 

Counsel,   '//•.  J.  Greenwood. 

On  behalf  of  Peter  W.  Radcliff  and  Fred- 
erick T.  Peet,  a  motion  was  also  made  for  a 
mandamus  to  be  directed  to  the  Mayor  and 
Common  Council  of  the  City  of  Brooklyn,  re- 
quiring them  to  cause  a  profile  to  be  made  and 
established  of  the  site  (or  level)  of  Furman  St., 
and  in  the  meantime  to  stay  all  proceedings 
in  relation  to  the  opening  of  the  street,  etc. 

Messrs.  P.  W.  Radcliff  and  C.  P.  Smith, 
for  the  motion. 

Metiers.  H.  C.  Murphy  and  G.  Wood,  op 
posed. 

The  papers  were  voluminous.  The  facts,  so 
far  as  they  relate  to  the  several  questions  of 
law  discussed  on  the  argument,  are  sufficiently 
stated  in  the  opinion  of  the  court. 

By  the  Court,  Bronson,  J.  On  behalf  of 
the  persons  interested  in  the  last  three  appeals, 
it  is  objected  that  Furman  St. is  not  a  new  street 
within  the  meaning  of  the  1st  section  of  the 
Act.  of  Apr.  30,  1833;  and  consequently,  that 
neither  the  Common  Council  nor  the  Commis- 
sioners had  any  jurisdiction  in  relation  to  this 


The  Village  of  Brooklyn  was  incorporated 
Apr.  12.  1816.  4  L.  of  N.  Y..  90  a.  By  the 
18  section  of  the  Act,  the  trustees  and  all  per- 
sons acting  under  their  authority,  were  empow 
<Sf»2*J  ered  "  to  enter  into  a'nd  upon  *any 
lands,  tenements  and  hereditaments,  which 
they  shall  deem  necessary  to  be  surveyed, used 
or  converted,  for  laying  out.opening  and  form- 
ing any  street  or  highway;  "  and  it  was  made 
the  duty  of  the  trustees  "  to  cause  a  survey  of 
said  village  to  be  made  by  some  capable  per- 
son or  persons,  together  with  a  fair  map  there- 
of, exhibiting  the  streets,  roads  and  alleys  to  be 
permanently  laid  out, and  accompanied  by  such 
remarks  as  the  nature  of  the  subject  may  re- 
quire and  admit,  which  map,  with  the  accom 
panying  remarks,  shall  be  signed  by  the  pres- 
ident of  the  Board  of  the  Trustees, for  the  time 
being.and  kept  by  the  clerk  of  the  Corporation, 
subject,  however  to  the  inspection  of  any  in- 
habitant of  the  village,  who  may  have  an  in- 


terest  therein,  in  order  that  no  resident  may 
plead  ignorance  of  the  permanent  plan  to  be 
adopted  for  opening,  laying  out,  leveling,  and 
regulating  the  streets  of  the  said  Village  of 
Brooklyn."  In  pursuance  of  this  authority,  a 
survey  and  map  of  the  village  were  made  under 
the  direction  of  the  trustees  in  the  year  1818, 
by  Jeremiah  Lott  and  William  M.  Stewart.sur- 
veyors.  The  map  after  having  been  approved 
by  the  trustees,  was  signed  by  the  president, 
and  filed  with  the  clerk  of  the  Corporation, 
Apr.  8,  1819.  On  this  map  Furmau  St.  was 
laid  down,  where  it  is  now  proposed  to  open 
the  same.  The  1st  section  of  the  Act  of  Apr. 
30, 1833,  sess  1833,  p.  499,  provides  that  when- 
ever a  petition  shall  be  presented  to  the  presi- 
dent and  trustees  "  to  lay  out  and  open  any 
new  street,  avenue  or  square  within  the  said 
village,  or  to  widen  or  extend  any  old  street 
within  the  same,"  they  may  determine  to  make 
such  improvement.  The  10th  section  is  in  the 
following  words  :  "  In  laying  out  avenues, 
streets,  roads  and  highways,  in  pursuance  of 
the  preceding  sections,  the  president  and  trust- 
ees shall  have  regard  to  the  streets  and  high- 
ways already  laid  out  in  the  other  parts  of  the 
said  village  by  law,  or  designated  upon  the  vil- 
lage map,  heretofore  made  in  pursuance  of  an 
Act  of  the  Legislature  of  the  State,  so  as  to 
make  the  same  conform  thereto  as  far  as  may 
be  practicable  and  consistent  with  the  public 
convenience,  to  the  end  that  uniformity  may 
be  produced,  and  the  permanent  interests  of 
the  said  village  consulted,  in  laying  out  the 
*streets  and  avenues  thereof."  I  think  [*653 
there  is  no  reasonable  ground  for  doubt,  that 
by  new  streets  in  the  Act  of  1833,  the  Leg- 
islature intended  to  provide  for  such  streets  as 
had  not  already  been  laid  out  and  opened  for 
public  use;  and  that  the  authority  of  the  Com- 
mon Council  under  this  statute  extends  to  the 
streets  designated  on  the  map  of  1819,  as  well 
as  to  others  which  they  may  deem  it  expedient 
to  lay  out  and  open.  The  Act  of  1816  was 
prospective  in  its  character.  It  did  not  provide 
for  the  present  wants  of  the  inhabitants  by  di- 
recting streets  to  be  immediately  opened  ;  but 
had  regard  to  the  probable  advance  of  the  town 
in  population  and  business, and  the  public  ave- 
nues which  might  be  required  at  a  future  pe- 
riod. A  survey  was  directed  of  the  streets  "  to 
be  permanently  laid  out;"  and  the  map  was  to 
be  kept  by  the  clerk  of  the  Corporation,  sub- 
ject to  public  inspection,  "  in  order  that  no  res- 
ident may  plead  ignorance  of  the  permanent 
plan  to  be  adopted  for  opening,  laying  out,  lev- 
eling and  regulating  the  streets  of  the  said  vil- 
lage." The  survey  and  map  were  not  for  all 
purposes  a  present  opening  or  laying  out  of 
new  avenues ;  but  a  plan  for  executing  such 
works  in  future  ;  and  the  map  was  to  be  kept 
for  inspection,  to  the  end  that  all  residents 
might  know  what  was  anticipated,  and  govern 
themselves  accordingly.  The  Act  of  1833  adopt- 
ed new  regulations  for  laying  out  and  opening 
the  streets  of  the  village,  and  there  is  no  reason 
why  its  operation  should  be  restricted  so  as  to 
exclude  the  street  marked  on  the  map  of  1819, 
unless  the  language  of  the  statute  obviously  re- 
quires such  a  construction.  1  think  it  does  not. 
The  mere  designation  of  the  site  of  a  street, 
was  not.  in  any  sense,  opening  it;  nor  was  it  for 
all  purposes  laying  it  out ;  and  when  the  Leg- 
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islature  provided  for  laying  out  and  opening 
new  streets,  they  no  doubt  intended  to  include 
all  such  avenuts  as  were  not  then  public. 

It  is  objected  on  behalf  of  the  person  inter- 
ested in  the  third  appeal,  that  the  Common 
Council  had  no  jurisdiction,  because  their  or- 
der for  opening  the  street  was  made  without 
the  consent  of  the  owners  of  the  land.  The 
validity  of  this  objection  may  depend  on  the 
•consideration  whether  the  former  provision  in 
relation  to  the  consent  of  the  owners  was  re- 
«54*]  pealed  *by  the  Act  of  1833.  By  the  5th 
section  of  the  Act  of  Apr.  9,  1824,  L.  of  1824; 
p.  225,the  consent  of  the  »wner  was  necessary 
on  laying  out  any  new  street.  President  of 
Brooklyn  v.  Paichen,  8  Wend.,  58,  59.  The  18th 
section  of  the  Act  of  Apr.  3,  1827,  L.  of  1827. 
p.  135,  probably  requires  the  same  construc- 
tion. The  Act  of  1833  amends  the  Act  of  1827, 
and  repeals  "all  such  parts  of  it  as  are  incon- 
sistent with  the  provisions  of  this  Act."  Sec. 
24.  The  1st  section  of  the  Act  of  1833,  provides, 
that  whenever  any  petition  shall  be  presented 
to  the  president  and  trustees  of  the  village,  to 
lay  out  and  open  any  new  street,  they  may,  un- 
der certain  circumstances,  determine  by  reso- 
lution to  make  such  improvement.  The  consent 
of  the  owners  of  the  land  is  not  mentioned. 
Although  affirmative  words  in  a  statute  will 
not  in  all  cases  operate  as  a  repeal  of  a  former 
provision,  I  think  the  repealing  clause  in  this 
statute  was  intended  to  reach  the  restriction 
iu  the  Act  of  1827,  which  required  the  con- 
sent of  the  owner.  Under  the  Act  of  1827,  the 
trustees  might  lay  out  new  streets,  if  the  owner 
•of  the  land  "will  consent  to  the  same."  By  the 
Act  of  1833,  they  may  lav  out  new  streets  with- 
out any  such  restriction.  If  the  power  conferred 
on  the  trustees  by  this  statute  is  as  extensive  as 
it  purports  to  be.it  is  inconsistent  with  the  con- 
sent clause  in  the  Act  of  1827,  which,  conse- 
quently,falls  within  the  operation  of  the  repeal- 
ing clause  in  the  new  statute.  But  let  it  be 
supposed  that  this  clause  of  the  Act  of  1827 
was  not  in  terms  repealed.  It  contained  no 
other  than  affirmative  words.  It  was  not  en- 
acted that  the  trustees  should  not  lay  out  streets 
without  the  consent  of  the  owner.  But  a  power 
was  given  to  lay  out  streets  If  the  owner  would 
•consent.  Then  came  the  Act  of  1833,  giving  a 
similar  power,  without  any  restriction.  There 
is  nothing  in  the  Act  from  which  it  can  be 
reasonably  inferred  that  the  Legislature  intend 
<•  1  to  restrict  the  operation  of  this  new  power 
beyond  the  qualifications  with  which  it  was 
granted,  and  which  are  enumerated  in  the  sec- 
tion. There  must  be  a  petition,  and  public  no- 
-there  must  be  a  remonstrance  signed  by 
a  majority  of  the  persons  who  will  be  assessed. 
If  any  other  qualification  was  intended,  why 
•O5ft*]  was  it  not  inserted?  *Again, these  qual- 
ifications were  contained,  with  the  consent 
rliiuse.  in  the  Act  of  1827.  Why  were  they  re 
peatcd  in  the  Actof  1833. and  the  consent  clause 
omitted,  if  it  was  intended  that  this  restriction 
should  still  continue  to  operate?  The««c  are  stat- 
in  part  muter  in,  and  for  some  purpose*  they 
must,  no  doubt,  be  construed  together.  But  I 
cannot  believe  that  a  new  power  conferred  upon 
trustees  to  lay  out  and  open  streets  with  certain 
specified  restrictions,  should  be  limited  in  its 
operation  by  other  restrictions  contained  in  the 
grant  of  a  former  power  on  the  same  subject. 
WBND.  17. 


To  sustain  this  objection,  would  be  nothing 
short  of  saying  that  the  Legislature,  when  it 
has  once  acted  upon  a  particular  subject,  can- 
not confer  a  new  and  enlarged  power  in  relation 
to  the  same  matter  without  an  express  declara- 
tion, that  the  actual  corresponds  with  the  ap- 
parent, intent  of  the  grant. 

It  is  objected  on  behalf  of  the  persons  inter- 
ested in  the  last  four  appeals,  that  the  Commis- 
sioners erred  in  refusing  to  allow  damages  for 
buildings  erected  on  the  site  of  Furman  St. 
since  the  filing  of  the  map  or  permanent  plan 
of  the  village  in  1819.  I  think  the  Commission- 
ers have  given  a  most  reasonable  and  just  in- 
terpretation to  the  Act  of  1816, under  which  the 
survey  and  map  were  made;  and  that  this  is 
the  only  construction  which  will  not  render  the 
statute  utterly  nugatory.  The  18th  section  has 
been  already  cited.  It  provided  for  a  survey 
and  map  of  the  village,  with  the  streets,  roads 
and  alleys  to  be  permanently  laid  out;  and  the 
map,  when  completed  and  signed  by  the  presi- 
dent, was  to  be  kept  by  the  clerk  of  the  Cor- 
poration for  the  inspection  of  the  inhabitants, 
"in  order  that  no  resident  may  plead  ignorance 
of  the  permanent  plan  to  be  adopted,  for  open- 
ing, laying  out,  leveling  and  regulating  the 
streets  of  the  said  Village  of  Brooklyn."  If  it 
was  not  intended  that  the  citizens  of  Brooklyn 
should  take  notice  of  this  permanent  plan  of 
the  village.and  govern  themselves  accordingly, 
the  provision  was  worse  than  useless.  It  led  to 
the  expenditure  of  time  and  money,  without 
securing  any  important  advantages  either  to 
the  town  or  inhabitants.  The  counsel  for  the 
appellants  found  great  difficulty  upon  their 
construction  to  *give  any  practical  ef-  [*O5<J 
feet  to  the  provision.  It  was  said  that  the  object 
of  the  map  was  to  advise  the  owner  where  to 
place  his  house  so  as  to  secure  the  advantages 
of  the  street  when  it  should  be  opened.  But 
the  statute,  though  beneficial  to  the  owner  iu 
this  particular, went  beyond  his  personal  inter- 
est, and  contained  an  admonition.  Whatever 
he  might  judge  concerning  his  own  interest,  he 
was  not  to  plead  ignorance  of  the  permanent 
plan  to  be  adopted  for  the  common  benefit  of 
all.  It  was  said  also,  that  the  object  of  tin-  map 
was  only  to  admonish  the  owners  of  land  not 
to  make  those  kinds  of  improvements  for  which 
money  will  not  compensate — a-s  laying  out 
pleasure  grounds,  and  cultivating  ornamental 
plants  and  flowers.  The  statute  was  not  passed 
for  private,  but  for  public  purposes.  The  land 
owner  was  not  so  much  as  mentioned;  and  a) 
though  his  just  rights  were  not  disregarded,  it 
would  be  derogatory  to  the  Legislature  of  1816 
to  suppose  that  they  looked  exclusively  to  the 
advantage  of  a  few  individuals.  Although  tin- 
anticipations  of  that  day  have  been  more  than 
realized,  the  Legislature  evidently  looked  for 
ward  to  the  period  when  Brooklyn  was  to  be  a 
great  and  flourishing  town;  and  they  provided 
for  the  opening  of  new  avenues,  as  the  public 
interests  might  require,  without  imposing  any 
unnecessary  burden  either  upon  individuals  or 
the  town.  The  owner  of  land,  then  used  for 
agricultural  purpose's,  was  advised  on  the  one 
hand  where  to  place  II!H  buildings,  and  how  to 
lav  out  and  sell  his  village  lots,  so  a*  to  derive 
all  the  advantages  of  a  new  street  in  prospect; 
and  on  the  other. he  was  admonished  that  if  he 
occupied  the  designated  site  of  the  street  with 
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his  buildings,  he  was  doing  a  wrong  to  others 
for  which  he  should  not  oe  compensated  in 
damages  when  the  time  arrived  for  opening  the 
new  thoroughfare.  It  was  further  urged  that 
the  only  design  of  the  statute  was  to  advise  the 
land  owner  that  he  might,  at  some  future  day, 
be  obliged  to  sell  his  property  at  the  appraisal 
of  men;  and  that  if  he  built  upon  the  site  of 
the  intended  street,  he  might  be  compelled  to 
part  with  his  improvements  upon  the  valuation 
of  others.  This,  like  the  suggestions  already 
considered,  supposes  that  the  Legislature  had 
<J57*1  little  regard  to  any  *other  interest  than 
that  of  the  land-owner.  Selling  at  the  appraisal 
of  disinterested  individuals,  does  not,  at  least 
in  a  legal  point  of  view,  mean  that  the  owner 
is  to  receive  less  than  the  full  value  of  his  prop- 
erty. Upon  this  exposition  of  the  statute.it  con- 
ferred important  privileges  upon  the  landown- 
er, while  it  deprived  him  of  no  right  but  that 
of  demanding  an  exorbitant  price  for  his  prop- 
erty; and  secured  no  legal  advantages  whatever 
to  the  public.  If  the  Legislature  did  not  intend 
that  the  streets  should  be  opened  at  a  future 
period  without  paying  for  improvements  made 
upon  them  in  the  meantime,  the  provision  was 
worse  than  useless.  It  held  out  to  the  land- 
holder who  mingled  with  his  private  interest  a 
just  regard  for  the  public  welfare,  the  induce- 
ment to  conform  all  his  acts  to  the  permanent 
plan  of  the  enlarged  town.  It  held  out  to  others 
the  inducement  to  purchase  lots  and  erect 
buildings  along  the  line  of  the  proposed  streets. 
And  yet,  upon  the  construction  of  the  appel- 
lants, a  single  landholder  might  share  all  the 
advantages  of  this  prospective  enlargement  of 
the  town,  and  at  the  same  time  thwart  the  ex- 
pectations of  others.  By  expensive  erections  he 
might  bring  an  enormous  burden  upon  others 
for  opening  the  street,  or  defeat  the  project  al- 
together. I  cannot  think  that  the  Legislature 
intended  to  make  so  unreasonable  a  provision. 
It  was  finally  said  by  the  counsel,  that  it  was 
better  to  call  this  provision  a  mere  scarecrow, 
than  to  make  it  an  instrument  of  injustice.  I 
cannot  yield  to  the  argument,  that  the  Legisla- 
ture intended  to  do  a  nugatory  Act;  and  I  have 
yet  to  learn  that  the  construction  given  to  the 
statute  by  the  Commissioners  can  work  any  in- 
justice. What  injury  has  the  landholder  suf- 
f erred?  In  1819  a  plan  was  adopted  for  con- 
verting his  farm  or  his  waste  ground  into  the 
site  for  a  great  town  or  city.  The  course  of 
streets  and  other  public  avenues  was  designat- 
ed. Public  attention  was  called  to  the  prospect- 
ive importance  of  the  situation.  New  inhabit- 
ants were  invited  to  the  town.  Mechanics, 
traders,  artisans  and  others,  were  induced  to 
purchase  places  for  residence  or  business. 
Land, which  before  was  only  worth  a  mod- 
erate sum  by  the  acre,  was  rendered  valuable 
for  village  lots;  and  for  all  these  advantages, 
658*]  *and  many  others  which  might  be  enu- 
merated, what  loss  or  damage  did  the  land- 
holder suffer  by  the  provision  in  question  ? 
None  but  the  privilege  of  selecting  the  site  of 
the  street  as  the  place  above  all  others  most  de- 
sirable for  his  store  or  his  dwelling,  and  mak- 
ing others  pay  for  the  building  when  the  street 
should  be  opened  for  public  use.  He  sustained 
no  other  injury  whatever.  Until  the  time  ar- 
rived for  opening  the  street,  it  remained  his 
farm  or  his  garden,  with  the  undoubted  right 
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to  use  it  in  any  way  that  his  interest  or  hi* 
pleasure  might  suggest,  with  the  single  admo- 
nition that  if  he  made  erections  on  the  site  of 
the  street  he  should  not  charge  expense  to  hi* 
neighbor.  The  time  for  opening  the  street  did 
not  depend  upon  the  will  or  the  caprice  of  in- 
dividuals, but  was  to  be  decided  by  the  Cor- 
poration, with  a  just  regard  to  the  public  in 
terest;  and  when  the  owner  was  deprived  of 
the  use  of  his  property  he  was  to  be  paid  the 
enhanced  value  which  it  had  derived  from  the 
permanent  plan  and  settlement  of  the  town.  la 
In  this  case,  the  Commissioners  have  allowed 
about  $1  on  the  average  for  every  square  foot 
of  land  taken  for  the  street,  and  the  owners 
complain  that  they  have  not  been  allowed  more 
than  half  enough.  Whether  the  Commissioners 
have  erred  in  estimating  the  value  of  the  land 
or  not, I  entertain  no  doubt  that  theirappraisnt 
exceeds  by  more  than  ten  times  the  value  of 
the  same  property  in  1819  ;  and  that  is  much 
more  than  the  property  would  have  brought  at 
this  time  if  the  survey  and  map  had  not  been 
made. 

If  upon  the  true  construction  of  the  Act  of 
1816,  the  land-owners  are  not  to  be  paid  for 
the  buildings  which  they  have  erected  on  the 
site  of  the  streets,  since  the  map  was  filed,  it 
was  then  objected,  that  the  Act  was  unconsti- 
tutional. It  is  perhaps,  a  sufficient  answer  to 
this  objection,  that  the  provision  on  which  it 
is  based,  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion, was  not  contained  in  our  Constitution  at 
the  time  the  Act  was  passed  and  the  map  filed.. 
If  the  land  was,  in  truth,  appropriated  to  pub- 
lic purposes  in  1819,  there  was  nothing  in  the 
Constitution  to  forbid  such  a  course,  however 
injurious  it  may  have  been  to  the  owners  But 
waiving  this  consideration,  *the  right  [*65J> 
to  take  private  property  for  public  use.  is  not 
conferred  by  the  Constitution.  It  is  a  right  in- 
separably connected  with  the  sovereign  power 
of  the  State,  in  whatever  hands  that  power 
may  reside;  and  the  Constitution  has  only  reg- 
ulated its  exercise,  by  requiring  that  just  com- 
pensation be  made  to  the  owner.  At  what  time 
and  in  what  particular  manner  the  owner  shall 
receive  his  recompense,  rests  in  the  discretion 
of  the  Legislature,  with  no  other  limitation  or 
restriction  than  that  it  shall  be  just  compensa- 
tion. There  is  nothing  in  the  Constitution, 
nothing  in  the  natural  equity  or  justice  of  the 
case,  which  forbids  that  this  recompense  should 
be  made  in  property  instead  of  money,  or  in 
any  other  form  which  secures  to  the  owner  a 
fair  equivalent  lor  the  land  of  which  he  has 
been  deprived.  It  is  upon  this  principle  that 
benefits  were  set  off  against  damages  under  the 
canal  laws,  and  if  the  land  of  a  farmer  of  the 
value  of  $100  or  $1,000  was  taken  to  construct 
the  work,  and  the  canal  when  completed 
would  enhance  the  value  of  his  remaining 
property  to  an  equal  or  a  greater  amount,  no 
other  compensation  was  made  to  him.  A  sim- 
ilar provision  has  been  made  in  many  other 
statutes.  It  is  the  only  just  and  reasonable 
rule  on  the  subject.  A  different  one  would 
tax  the  public  for  the  benefit  of  individuals. 
What,  then,  is  the  case  of  these  appellants? 
They  have  had  the  uninterrupted  enjoyment 
of  their  land  down  to  the  present  time:  and 
now  when  it  is  to  be  taken  from  them  they  are 
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to  receive  a  just  compensation.  A  prospective 
appropriation  of  the  property  to  the  public 
use  was  made  in  1819;  but  the  land  was  not 
then  taken,  nor  were  the  owners  deprived  of 
any  privilege  whatever,  in  relation  to  its  bene- 
ficial enjoyment,  save  that  of  requiring  pay- 
ment for  any  buildings  which  they  might  erect 
on  the  site  of  the  streets  before  the  time  ar- 
rived for  opening  them.  Admitting  that  this 
privilege  could  not  be  taken  from  them  without 
a  reasonable  recompense,  it  cannot  be  doubted 
for  a  moment  that  they  have  received  this  rec- 
ompense, and  that,  too  many  times  over.  There 
is  certainly  nothing  in  the  volume  of  papers 
before  the  court  to  induce  a  different  belief; 
and  if  we  may  resort  to  conjecture,  I  doubt 
6  (SO*]  not  that  the  Act  of  *1816  was  passed 
on  the  application  of  most  of  the  landholders 
of  the  village,  and  that  they  have  derived  great- 
er advantages  from  it  than  all  the  other  classes 
in  that  community.  The  loss  of  the  privilege 
of  building  on  the  streets,  if  it  can  properly  be 
called  an  injury,  has  been  greatly  overbal- 
anced by  the  benefits  resulting  from  the  per- 
manent and  uniform  plan  which  was  adopted  for 
the  enlargement  of  the  town.  There  is  one 
test  which  the  appellants  might  have  given,  if 
they  had  thought  proper:  what  was  the  value 
of  their  land  before  this  provision  was  made; 
would  that  value  with  compound  interest  from 
1819  to  the  present  time  be  equal  to  the  sum 
which  had  been  awarded  to  them  by  the  Com- 
missioners for  the  present  value  of  the  land? 
Jf  not,  then  what  injury  have  they  sustained 
by  this  measure,  even  on  the  supposition  that 
the  land  had  been  actually  taken  in  1819?  If 
their  damages  had  been  estimated  according  to 
the  former  value,  they  might  have  had  some 
.ground  for  complaint;  but  on  the  facts  which 
they  have  submitted,  it  is  impossible  to  say 
that  any  injustice  has  resulted  from  the  prac- 
tical operation  of  this  statute.  The  counsel 
in  discussing  Unconstitutional  objection  found 
it  necessary  to  insist  that  the  Act  of  1807,  di- 
n-ding a  survey  of  the  upper  part  of  the  City 
of  X.  Y.,  was  also  invalid.  5  Web.,  125.  This 
statute  has  been  in  operation  nearly  30  years, 
and  I  am  not  aware  that  any  landholder  on 
Manhattan  Island  has  thought  himself  ag- 
grieved by  it,  or  that  its  validity  was  ever  called 
Fn  question  before  the  present  occasion.  That 
it  has  proved  of  incalculable  value  to  the  city, 
DO  one  can  doubt. 

Tiie  appellant,  Obadiah  Jackson,  owns  the 
latnl  in  Furman  St.  at  its  intersection  with 
Fulton  St.  He  objects  that  Furman  St.  was 
not  surveyed  and  laid  down  on  the  map  of 
1819,  an  extending  entirely  through  to  Fulton 
St.  He  is  mistaken  in  point  of  fact,  as  satis- 
factorily appears  by  the  affidavit  of  Jeremiah 
Lott,  one  of  the  surveyors.  He  also  insists 
that  a  part  of  his  land  at  the  intersection  of  the 
two  streets  was  in  the  East  Kiver  at  the  time 
the  Act  of  181ft,  wa«  passed,  that  the  property 
N  consequently,  within  the  City  and  County 
««!  *]  of  N.  Y.,  and  the  Common  "Council 
of  Brooklyn,  had  no  jurisdiction  in  this  mat- 
ter. Whatever  rights  of  property  the  Corpora- 
tion of  N  Y.  may  have  in  the  made  land  on 
Long  Inland  shore  of  the  river,  there  can  lie 
no  doubt  that  this  territory  for  all  the  purposes 
of  police  regulations  is  within  the  City  of 
Brooklyn.  Udallv.  Tr.ofBrooklyn.W  Johns.,  175. 
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The  persons  interested  in  the  third  and  sixth 
appeals  object  that  they  have  not  been  allowed 
anything,  or  only  a  nominal  sum,  for  the  par 
eels  of  land  which  they  severally  own  at  the 
intersection  of  Middagh  and  Furman  Sts.  A 
similiar  objection  is  made  by  the  person  inter- 
ested in  the  fourth  appeal,  in  relation  to  his 
land  at  the  intersection  of  Cranberry  and  Fur- 
man Sts.  Jacob  M.  and  John  M.  Hicks,  being 
the  proprietors  of  a  considerable  tract  of  land 
in  the  Town  of  Brooklyn,  caused  the  same  to 
be  surveyed  and  laid  out  into  blocks  and  vil- 
lage blocks  in  the  year  1806,  and  made  a  map 
of  the  land  on  which  they  laid  down  Hiddagh, 
Cranberry  and  several  other  streets,  and  this 
map  they  filed  in  the  clerk's  office  of  the  Coun- 
ty of  Kings.  They  afterwards  sold  and  con- 
veyed village  lots,  and  made  partition  between 
themselves  in  reference  to  this  survey  and 
map  and  the  streets  laid  down  upon  it.  These 
streets  have  since  been  adopted  by  the  Cor- 
poration. Middagh  and  Cranberry  Sts.  have 
been  opened  on  the  hill,  but  not  down  to  Fur- 
man St.  There  can  be  no  doubt  that  the  land 
over  which  these  streets  are  laid  has  been  dedi- 
cated to  the  public  by  the  original  proprietors; 
and  neither  they  nor  their  grantees  can  claim 
anything  beyond  a  nominal  compensation  for 
the  land  when  actually  applied  to  the  public 
use.  They  have  had  their  compensation  in  the 
enhanced  value  of  the  lots  which  have  been 
sold,  and  those  which  may  still  remain  in  their 
hands.  This  subject  has  been  so  much  dis- 
cussed of  late,  that  it  cannot  be  necessary  to 
do  more  than  refer  to  some  of  the  cases.  Mat- 
ter of  Lewis  St.,  N.  Y.,  2  Wend.,  472;  Living- 
ston v.  Mayor  of  N.  Y.,  8  Wend.,  85;  Wyman 
v.  Mayor  of  N.  Y.,  11  Wend.,  486;  Underwood 
v.  tttuycesant,  19  Johns.,  181.  It  was  said  by 
one  of  the  counsel  that  the  land  in  Middagh 
and  Cranberry  Sts.  was  only  dedicated  for  the 
purposes  of  those  streets  respectively,  and  that 
*it  must  be  paid  for  when  taken  for  f*OO2 
the  purpose  of  opening  Furman  St.  This  makes 
the  right  to  compensation  depend  on  the  con- 
tingency whether  the  one  street  or  the  other 
shall  happen  to  be  first  opened.  If  the  open- 
ing of  Middagh  and  Cranberry  Sts.,  which  has 
been  commenced  on  the  heights,  had  been  con- 
tinued through  to  the  river,  the  subsequent 
opening  of  Furman  across  those  two  streets, 
would  furnish  no  foundation  for  the  claim. 
Although  it  happens  that  Furman  St.  is  first 
opened,  I  think  that  fact  can  at  most  only  lay 
the  foundation  for  a  claim  to  nominal  dam- 
ages; and  we  will  not  send  back  the  proceed- 
ings where  the  party  has  suffered  no  substantial 
injury.  I  have  thus  far  proceeded  on  the  sup- 
position that  the  land  owned  by  the  Messrs. 
Hicks,  and  the  streets  laid  out  by  them  extend- 
ed to  the  East  River,  or  at  least  across  the  pres- 
ent site  of  Fiinunn  St. ;  but  I  do  not  think  that 
fact  satisfactorily  established.  [The  judge  here 
adverted  to  the  evidence  upon  which  his  con- 
[  elusion  was  founded,  and  inasmuch  as  no 
compensation  had  been  awarded  to  the  owners 
of  the  land  on  the  assumption  (hat  those  streets 
did  extend  across  Furman  St.,  he  expressed 
the  opinion  that  for  this  cause  the  report  of 
the  Commissioners  of  Estimate  and  Assessment 
should  be  sent  back  for  review.  The  judge 
then  proceeded  as  follows:] 
It  is  said  that  the  persons  who  appeal  in  rc- 
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lation  toMiddagh  St..  taking  all  their  lands 
together,  have  been  allowed  a  full  compensa- 
tion. But  as  I  understand  the  report,  the  Com- 
missioners have  not  gone  upou  that  ground. 
As  to  a  part  of  the  land  they  have  allowed 
what  they  deemed  its  fair  value;  and  as  to 
other  parts  they  have  allowed  nothing,  or  only 
a  nominal  sum,  on  the  supposition  that  the 
owners  were  not  entitled  to  compensation.  Un- 
less a  different  state  of  facts  can  be  presented, 
the  report  is  erroneous  in  this  particular  and 
must  be  corrected. 

It  is  also  said  that  the  Commissioners  have 
allowed  Jonathan  Thompson  for  all  his  lands, 
without  any  reference  to  the  supposed  contin- 
uation of  Cranberry  across  Furman  St.  The 
Commissioners,  after  describing  a  large  lot  in 
the  site  of  Furman  St.,  report  that  it  is  owned 
in  feo  by  Jonathan  Thompson,  "  subject  to  an 
<i63*]  easement  or  right  of  *way  for  the  pub- 
lic generally  over  and  upon  so  much  of  the 
same  as  lies  in  and  forms  a  part  of  Cranberry 
St.''  They  then  assess  the  loss  and  damage  of 
Mr.  Thompson  "  from  the  said  opening  and 
laying  out  Furman  St.  as  aforesaid,  by  and  in 
consequence  of  his  relinquishing  his  interest  in 
the  last  above  mentioned  and  described  lot, 
piece  or  parcel  of  land,  which  is  required  for 
the  purpose  of  opening  and  laying  out  Furman 
St.  as  aforesaid  "  at  a  certain  specified  sum  of 
money.  It  is  possible  that  the  Commissioners, 
in  making  this  estimate,  wholly  disregarded 
the  supposed  easement  or  right  of  way  over 
Cranberry  St. ;  but  Mr.  Thompson  does  not  so 
understand  the  matter.  On  the  contrary  he 
swears  that  nothing  has  been  allowed  to  him 
for  the  land  in  the  supposed  site  of  Cranberry 
St.  Looking  at  the  language  of  the  report,  I 
think  he  was  warranted  in  entertaining  that 
belief.  Why  say  that  a  part  of  his  land  was 
subject  to  a  perpetual  easement  for  the  public 
to  pass  over  it,  if  that  fact  was  not  to  be  taken 
into  the  account  in  estimating  damages  ?  And 
if  it  was  not  in  fact  taken  into  the  account, 
why  not  say  so  ?  Not  only  the  Corporation  but 
the  individuals  who  may  be  affected  are  enti- 
tled to  a  full  and  explicit  statement  of  the 
grounds  on  which  the  Commissioners  proceed. 
This  course  is  necessary  to  protect  parties  in 
the  enjoyment  of  their  rights,  and  to  afford 
them  ample  means  for  seeking  redress  when 
they  think  themselves  injured.  I  see  no  reason 
to  doubt  that  the  Commissioners,  throughout 
the  whole  of  this  difficult  and  complicated 
matter,  have  intended  to  do  equal  and  exact 
justice  to  all  ;  but  they  have  not,  in  every  in- 
stance, succeeded  in  making  their  report  so 
plain  and  unequivocal  as  the  nature  of  the 
proceedings  requires.  It  is  the  more  important 
that  the  Commissioners  should  state  explicitly 
the  grounds  on  which  they  proceed,  from  the 
consideration  that  the  reviews'on  appeal  can, 
for  the  most  part  only,  extend  to  errors  in 
principle.  When  a  right  rule  for  making  the 
estimate  has  been  settled,  it  must  very  often  be 
impracticable  for  this  court  to  ascertain  whether 
too  much  or  too  little  has  been  awarded  to  any 
individual  for  his  damages  In  the  case  under 
consideration,  many  of  The  witnesses  differ  one 
<>(54*j  half  in  relation  to  the  true*valueof  the 
land  which  has  been  taken  for  the  street ;  and 
the  court  has  no  adequate  means  of  arriving  at 
a  just  estimate.  We  can  only  interfere  with  the 
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report  where,  upon  the  proof,  as  it  appears  by 
the  affidavits,  there  is  a  plain  and  decided  pre- 
ponderance of  evidence  against  the  judgment 
of  the  Commissioners.  The  review  then  is 
principally  important  for  the  purpose  of  cor- 
recting any  error  in  the  grounds  on  which  the 
Commissioners  have  proceeded  ;  and  neither 
the  court  nor  the  party  should  be  left  in  doubt 
whether  damages  were  or  were  not  awarded  iii 
relation  to  a  particular  piece  of  property,  or 
whether  the  estimate  was  affected  to  any  extent 
by  a  supposed  easement  in  the  land.  The  re- 
port must  be  corrected  so  far  as  it  relates  to  the 
land  of  Mr.  Thompson  in  the  supposed  site  of 
Cranberry  St. 

The  appellant,  Peter  W.  Radcliff,  owns  a  lot 
extending  from  Columbia  to  Furman  St.,  150 
feet.  It  is  76  feet  2  inches  front  on  Columbia 
and  99  feet  wide  on  Furman  St.  He  has  a 
dwelling-house  fronting  on  Columbia  St.,  and 
his  rear  grounds  are  laid  out  and  cultivated  as 
a  fruit  and  ornamental  garden.  The  house  and 
garden  are  situate  on  Brooklyn  Heights,  a  very 
desirable  site  for  private  residences ;  and  the 
appellant  states  that  he  purchased  the  lot  and 
built  the  house  solely  for  the  purpose  of  pro- 
viding for  himself  and  family  a  permanent  res- 
idence. Columbia  St.  in  front  of  Mr.  Radcliff's 
lot  is  about  73  feet  above  the  tide  in  the  East 
River,  at  ordinary  high  water,  and  the  rear  of 
his  lot  is  about  62  feet  above  the  tide.  The  hill 
continues  about  22  feet  beyond  the  rear  of  the 
lot,  and  then  terminates  in  a  precipitous  bank 
sloping  towards  the  river.  Against  most  of  the 
neighboring  lots  the  high  land  breaks  off 
nearer  to  Columbia  St.,  and  Furman  St.  may 
be  opened  along  the  base  of  the  hill,  near  the 
river,  without  much  excavation.  Against  the 
land  of  the  appellant  the  hill  will  be  cut  down 
about  45  feet,  should  the  new  street  be  opened 
according  to  the  level  established  on  the  survey 
of  Mr.  Lott.  In  relation  to  this  survey  it  ap- 
pears that  Mr.  Lott,  at  a  meeting  of  the  trustees 
Apr.  30.  1821,  returned  a  book  of  the  levels  of 
the  streets  in  the  village,  which  was  accepted 
by  the  trustees,  who  thereupon  resolved  "  that 
the  *levels  of  the  said  streets,  as  laid  [*665 
down  in  the  said  book,  be  and  remain  the  per- 
manent levels  in  the  Village  of  Brooklyn."  The 
appellant  states,  in  relation  to  some  of  the 
streets  which  have  been  since  opened  and  reg- 
ulated, that  the  profile  of  Mr.  Lott  has  not 
been  followed,  and  he  submits  whether  it  ought 
to  be  regarded  as  obligatory  in  relation  to  the 
level  of  Furman  St.  Believing  that  any  mode 
which  would  probably  be  adopted  for  opening 
the  new  street  would  deprive  him  to  some  ex- 
tent of  the  natural  barrier  or  support  for  the 
rear  of  his  lot,  the  appellant  procured  from  a 
civil  engineer  an  estimate  of  the  cost  of  a  stone 
wall,  of  sufficient  height  and  strength  to  sup- 
port the  rear  of  his  grounds  at  their  present  el- 
evation. According  to  the  estimate  of  the  en- 
gineer, a  wall  of  40  feet  elevation  will  cost 
about  $3,300,  and  one  of  50  feet  will  cost 
nearly  $4,800.  There  will  be  in  the  one  case  a 
loss  of  about  6  feet  of  land  in  consequence  of 
the  necessary  slope  or  batter  of  the  wall,  and 
in  the  other  about  8  feet.  On  an  excavation  of 
45  feet,  the  expense  of  the  wall  would  be  about 
$4,000.  The  loss  of  land  along  the  rear  of  the 
lot  will  be  about  7  feet,  making  in  all  nearly 
700  superficial  square  feet,  which  the  appellant 
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values  at  $2  per  foot.  Four  individuals  have 
united  in  an  affidavit  stating,  on  the  supposi- 
tion that  Furman  St.  is  to  be  cut  down  to  the 
depth  of  from  30  to  50  feet,  that  in  their  opin- 
ion the  land  of  Mr.  Radcliff  will  not  be  ben- 
efited at  all,  but  on  the  contrary  will  be  in- 
jured by  such  opening  of  the  street.  On  the 
part  of  the  Corporation,  Thomas  W.  Birdsall 
swears  that,  in  his  opinion,  the  earth,  as  it  lies 
in  the  bank  of  the  rear  of  the  appellant's  lot,  is 
worth  the  sum  of  9  cents  per  load  of  10  cubic 
feet.  Silas  Ludlam,  the  city  surveyor,  has  cal- 
culated the  quantity  of  earth  on  excavating  the 
rear  of  the  lot  to  the  level  of  Furman  St. ;  and 
if  the  excavation  be  extended  back  easterly 
towards  Columbia  St.  for  the  distance  of  50 
feet,  there  will  be  about  24,000  loads  of  earth — 
if  extended  back  60  feet,  about  29,000  loads  ; 
and  if  extended  back  75  feet,  there  will  be 
about  36,000  loads.  Five  of  the  Assessors  of 
Brooklyn  have  severally  sworn,  that  by  exca- 
vating the  rear  of  the  lot  to  the  level  of  Furman 
St.,  for  the  distance  of  60  or  75  feet  towards 
O66*J  Columbia  *St.,  each  lot  of  25  feet  front 
on  Furman  extending  through  to  Columbia  St. 
would  be  enhanced  in  value  $2,000,  on  account 
of  the  great  value  of  sites  for  stores  on  the  new 
street,  for  storage  and  shipping  business  ;  this 
situation  "  being  opposite  to  the  most  crowded 
part  of  the  shipping  of  the  City  of  N.  Y.,  and 
being  eminently  calculated  for  accommodation 
to  the  said  shipping  interest,  if  Furman  St. 
shall  be  opened."  According  to  these  esti- 
mates, the  value  of  the  appellant's  land  will  be 
enhanced  by  opening  the  street  and  excavating 
the  rear  of  his  lot  about  $7.000  ;  and  the  value 
of  the  earth,  on  making  lots  of  60  feet  deep  on 
Furman  St.,  will  be  $2,610,  and  on  making 
lots  of  75  feet  deep,  $3.240.  The  Coramission- 
0naSM^.M-il  tin-  ;ippHl:tiit  ffir  li.'iirtii  s:!|ii!»7. 
Mr.  Kadcliff  insisted  before  the  Commissioners 
that  they  ought  not  to  proceed  until  a  profile  or 
level  of  the  street  had  been  definitively  settled, 
so  that  the  effect  of  the  measure  upon  his  in- 
terest might  be  accurately  understood  ;  and  be 
made  an  application  to  the  Corporation  on  that 
subject.  He  states  that  one  of  the  Commission- 
ers, in  the  presence  of  the  others,  intimated  a 
doubt  \\1u-tlit-r  Furman  St.  might  not  be  ele- 
vated against  the  land  of  tbeappellant,  so  as  to 
avoid  entirely  the  necessity  of  cutting  down 
the  bank.  The  Corporation  made  no  final  order 
on  bis  application.  Why  they  omitted  to  do  so 
does  not  appear ;  but  their  counsel  now  say 
that  if  any  profile  of  the  street  was  either  nec- 
essary or  proper  in  relation  to  this  proceeding, 
it  had  already  been  established:  and  that  it  is 
tlic  intention  of  the  Corporation  to  regulate  the 
street  according  to  the  survey  and  level  made 
by  Mr.  Lott.  and  adopted  by  the  trustees  of  the 
village  in  1831.  The  appellant  now  moves  for 
*maiulnmii*  to  the  Mayor  and  Common  Coun- 
cil of  the  city,  requiring  them  forthwith  to 
caune  a  profile  to  be  made  and  established  of 
the  site  of  the  street,  and  alto  requiring  them 
in  the  meantime  lo  stay  all  further  proceedings 
in  relation  to  the  opening  of  the  street  and  the 
estimate  and  assessment  of  damages  and  benefit 
in  consequence  of  the  proponed  Improvement. 
No  land  or  other  property  will  be  taken  from 
the  appellant  by  opening  this  street.  If  the 
measure  will  injure  him.  bis  damages  are 
««7*J  wholly  consequential ;  *and  it  may  be 
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doubted  whether  any  provision  has  been  made 
for  such  a  case.  Again;  the  general  object  of 
this  proceeding  is  to  acquire  the  title  to  the 
land  and  buildings  in  the  site  of  the  street,  to 
the  end  that  it  may  thereafter  be  opened  and 
prepared  for  public  use.  The  grading,  leveling 
and  paving  the  street  is  a  distinct  proceeding, 
concerning  which  a  separate  provision  has  been 
made  by  law.  Act  of  1833,  sec.  16  ;  Act  of 
1834,  sec.  40.  The  injury  which  the  appellant 
apprehends,  will  not  arise  until  measures  are 
taken  for  leveling  the  street.  Conceding  that 
he  will  ultimately  be  prejudiced,  there  is  some 
difficulty  in  saying  that  he  is  entitled  to  dam- 
ages on  the  present  occasion.  These  considera- 
tions go  alike  to  the  motion  for  a  mandamus 
and  the  appeal  of  Mr.  Radcliff.  But  as  the 
counsel  for  the  Corporation  did  not  make  the 
objection,  I  intend  to  decide  nothing  on  the 
subject,  but  shall  consider  the  case  on  the  sup- 
position that  the  appellant  must  be  paid  his 
damages,  if  any  have  been  sustained,  and  that 
he  has  presented  his  claim  at  the  proper  time. 
It  is  a  sufficient  answer  to  the  motion  for  a 
mandamus,  that  the  level  of  Furman  St.  has 
already  been  established  by  the  Corporation. 
The  Act  of  1816  directed  a  survey  and  map  to 
be  made,  "  in  order  that  no  resident  may  plead 
ignorance  of  the  permanent  plan  to  be  adopted 
for  opening,  laying  out.  leveling  and  regulat- 
ting  the  streets  in  the  said  Village  of  Brook- 
lyn." The  map  was  completed  and  filed  in 
1819.  The  book  of  levels  was  completed  and 
adopted  by  the  trustees  in  1821.  Theappellant 
says  that  those  levels  have  not  always  been  fol- 
lowed in  opening  streets  since  1821,  and  he 
submits  the  inquiry  whether  they  are  obliga- 
tory upon  the  Corporation.  I  think  they  are 
not.  But  there  is  the  same  obligation  to  fol- 
low the  level  established  in  1821  as  there  would 
be  to  follow  any  new  level  which  might  now 
be  adopted.  The  authority  to  regulate,  level 
and  pave  streets  is  in  its  nature  a  continuing 
power,  or  one  which  does  not  cease  the  mo- 
ment it  is  once  executed.  It  was  given  for  the 
purpose  of  promoting  the  public  safety  and 
convenience:  and  although  the  power  should 
never  be  exercised  capriciously  or  upon  light 
considerations,  I  entertain  *no  doubt  [*O<JS 
that  the  Corporation  may  change  the  level  of 
this  or  any  other  street,  even  after  it  has  been 
paved  or  otherwise  prepared  for  public  use. 
The  authority  of  the  Common  Council  of 
Brooklyn  is  at  least  as  ample  in  this  respect  as 
that  conferred  upon  the  officers  having  the 
charge  of  highways  in  the  several  towns  of  this 
State,  and  it  has  never  been  doubted  that  those 
officers  might  dig  down  hills  and  fill  up  valleys 
for  the  purpose  of  improving  the  highways, 
notwithstanding  it  might  prove  injurious  to  a 
particular  individual.  This  question  was  very 
fully  considered  by  Ch.  J.  Parker,  in  the  case 
of  (MUndfrv.  Marsh.l  Pick.,  418.  But  whether 
a  level  once  adopted  is  conclusive  upon  the 
Corporation  or  not.  there  seems  to  be  no  suf 
ficient  ground  for  this  application.  If  conclu- 
sive, then  the  Common  Council  cannot  depart 
from  the  level  already  established.  If  not  con- 
clusive, it  is  because  the  Corporation  has  a  dis- 
cretionary power  over  the  subject,  and  m.'iy 
change  its  plans  as  experience  and  the  public 
welfare  may  dictate.  If  a  level  should  now  he 
adopted  by  the  Common  Council,  they  miirht 
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in  their  discretion  alter  it  before  the  street  was 
actually  opened.  In  such  a  case,  I  doubt 
whether  this  court  should  interfere  by  manda- 
mus. But  it  is  enough  for  this  occasion  that 
the  level  has  already  been  fixed,  and  no  fur- 
ther action  upon  the  subject  can  render  it  any 
more  certain  or  conclusive  than  it  is  at 
present. 

In  relation  to  the  appeal  and  the  proper  mode 
of  estimating  damages,  Mr.  Radcliff  insists 
that  he  has  a  right  to  use  his  property  as  it  is, 
and  for  the  purposes  to  which  it  is  now  ap- 
plied; that  his  land  in  its  original  condition  be- 
ing supported  on  all  sides  by  natural  embank- 
ments, the  Corporation  cannot  cut  down  the 
bank  in  the  rear  for  the  purpose  of  opening  a 
street  without  providing  him  with  another  and 
a  sufficient  barrier  to  uphold  his  lot  in  its  pres- 
et condition,  so  that  he  may  continue  that 
mode  of  enjoyment  which  he  has  already 
adopted.  Upon  this  principle  he  claims  a  suf- 
ficient sum  to  build  the  necessary  wall  in  the 
rear;  and  he  denies  that  the  Commissioners  had 
any  right  to  regard  the  new  uses  to  which  the 
land  might  be  advantageously  applied  in  con- 
sequence of  opening  Furman  St.  In  his  ob- 
<>(>!)*]  jections  'submitted  to  the  Commission- 
ers, he  says:  "I  know  indeed  that  it  has  been  said 
— and  those  who  have  means  enough  at  com- 
mand to  accomplish  any  enterprise  they  pro- 
ject, may  think  it  not  unreasonable  to  urge — 
that  by  excavating  the  hill  to  a  sufficient  dis- 
tance from  Furman  St. ,  and  erecting  a  range 
of  stores  there  in  such  manner  as  to  support 
the  bank,  I  might  accomplish  the  object  with- 
out loss,  and  perhaps  even  advance  my  pecun- 
iary interests  by  the  operation."  But  he  sub- 
mits "  that  no  calculations  of  this  kind  are  al 
lowable  to  excuse  the  public,  or  those  inter- 
ested in  the  improvement,  from  the  duty  of 
compensating  for  present  and  inevitable  ex- 
penditures, immediately  or  necessarily  arising 
from  carrying  the  improvement  into  effect. 
The  resort  with  the  requisite  funds  or  hands, 
might  prove  advantageous,  or  it  might  be  ruin- 
ous ;  and  no  one  can  rightfully  be  driven  to 
the  necessity  of  trying  it."  It  is  not  unnatural 
that  any  one  in  the  possession  of  a  highly  cul- 
tivated garden  and  pleasure  grounds,  with  a 
dwelling  which  overlooks  the  City  and  Bay  of 
N.  Y.,  should  desire  to  continue  all  things 
around  him  in  their  present  condition;  and  to 
a  person  who,  in  the  evening  of  a  well  spent 
life,  has  retired  from  the  bustle  of  the  city  and 
the  pursuit  of  an  arduous  profession,  to  seek 
repose  in  such  a  situation,  the  thought  of  being 
broken  up  in  his  final  arrangements  for  life, 
must  be  peculiarly  painful.  To  his  ears  it  will 
sound  like  a  sad  misnomer  to  call  that  improve- 
ment which,  in  its  effects,  will  blast  the  trees 
and  shrubs  and  wither  the  vines  and  the  flowers 
which  his  own  hands  have  planted.  But  how- 
ever much  the  necessity  for  disarranging  the 
plans  of  any  individual  may  be  regretted,  the 
great  principle  upon  which  public  improve- 
ments are  to  be  effected  must  be  substantially 
the  same  in  all  cases.  All  clashes  and  condi- 
tions of  men  hold  their  property  subject  to  the 
paramount  claims  of  the  State;  and  when  it  is 
taken  for  public  purposes,  and  the  question  of 
compensation  is  presented,  the  only  proper  in- 
quiry is:  what  is  its  value?  The  question  is 
not,  what  estimate  does  the  owner  place  upon 
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it,  but  what  is  its  real  worth,  in  the  judgment 
of  honest,  competent,  and  disinterested  men? 
The  use  to  which  the  owner  has  applied  his 
'property  is  of  no  importance  beyond  [*67O 
its  influence  upon  the  present  value.  If  highly 
cultivated,  it  will  be  worth  more  than  though 
it  had  been  suffered  to  run  to  waste.  I  cannot 
yield  to  the  argument  that  the  Commissioners 
were  bound  to  regard  only  the  use  to  which 
the  property  is  now  applied,  and  pay  the  ap 
pellant  a  sufficient  sum  of  money  to  secure  him 
in  that  mode  of  enjoyment  for  the  future.  They 
might  properly  take  into  consideration  the 
more  advantageous  use  to  which  the  property 
may  be  applied  in  consequence  of  opening  the 
new  street.  In  a  case  like  this,  the  proper 
mode  of  adjusting  the  question  of  damages  is 
to  inquire  what  is  the  present  value  of  the  land , 
and  what  will  it  be  worth  when  the  contem- 
plated work  is  completed?  In  deciding  these 
questions,  neither  the  purpose  to  which  the 
property  is  now  applied,  nor  the  intention  of 
owner  in  relation  to  its  future  enjoyment,  can 
be  matters  of  much  importance.  In  both  cases 
the  proper  inquiry  is:  what  is  the  value  of  the 
property  for  the  most  advantageous  uses  to 
which  it  may  be  applied?  If  a  man  suffer  his 
land  to  lie  open  and  unimproved,  that  will  not 
authorize  the  Commisioners  to  say  that  it  is 
worthless.  They  must  award  what  the  land 
would  be  worth  in  the  hands  of  another  who 
would  cultivate  or  improve  it ;  that  is  its 
value  to  the  owner,  because  he  can  procure 
that  sum  of  money  for  it.  And  in  estimating 
the  probable  influence  of  any  public  improve- 
ment upon  the  value  of  land,  the  Commission- 
ers should  not  regard  so  much  the  intention  of 
the  owner  in  relation  to  the  future  use  as  they 
should  the  purpose  to  which  the  property  may 
be  applied  in  the  hands  of  one  who  is  disposed  to 
make  it  yield  the  greatest  income.  What  price 
will  it  bring  in  the  market?  That  is  the  proper 
inquiry  in  a  proceeding  of  this  kind.  As  be- 
tween individuals,  the  owner  may  demand  any 
price,  however  exorbitant,  for  his  property; 
but  when  it  is  taken  for  public  purposes,  he 
can  only  demand  its  real  value.  That  value 
cannot  depend  in  any  degree  on  his  own  will. 
To  allow  either  his  judgment  or  his  fancy  in 
relation  to  the  proper  use  of  the  property  to 
influence  the  question,  would  be  to  make  the 
estate  either  more  or  less  valuable,  as  it  might 
happen  to  be  possessed  by  one  individual  or 
another.  *In  relation  to  the  several  [*(571 
persons  who  will  be  affected,  the  Commission- 
ers are  required  to  make  "  an  estimate  of  the 
damages  and  an  assessment  of  the  benefit  which 
will  be  sustained  and  derived  by  them  respect- 
ively from  such  improvement."  It  is  the  in- 
fluence of  the  improvement  upon  the  actual 
value  of  the  property  which  the  Commissioners 
are  to  consider.  If  the  property  will  be  more 
valuable  when  the  work  is  done  than  it  was  be- 
fore, the  owner  will  not  sustain  any  damages, 
but  will  derive  a  benefit  from  the  improvement. 
He  may  not  choose  to  avail  himself  of  the  ad- 
vantages which  might  be  derived  from  the  new 
state  of  things  around  him.  The  appellant  is 
no  doubt  averse  to  a  change  in  the  use  of  his 
grounds  on  Furman  St.  from  horticultural  to 
commercial  purposes;  and  he  prefers  to  retain 
instead  of  parting  with  his  property;  but  these 
considerations  can  have  no  just  influence  as  be- 
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tween  him  and  the  public.  There  can  be  no  other 
practical  guide  for  the  Commissioners  than  the 
intrinsic  value  of  the  land;  and  that  value  de- 
pends on  the  uses  to  which  it  may  be  applied, 
or  the  price  it  will  bring  in  the  market.  The 
appellant  may  build  a  wall  and  continue  in  the 
enjoyment  or  his  garden  ;  but  upon  no  legal 
principle  can  he  charge  the  expense  to  the  pub- 
lic, if,  by  adopting  another  course,  he  might 
avoid  the  necessity  of  incurring  it.  If  in  truth 
this  lot  will  be  more  valuable  after  the  street 
is  opened  than  it  is  at  present,  what  might  be 
the  effect  of  adopting  the  rule  insisted  on  by 
the  appellant?  After  receiving  $4,000  or  $5,000 
to  pay  the  expenses  of  erecting  a  wall,  he  may 
change  his  purpose  and  either  apply  his  land 
to  commercial  uses,  or  sell  it  to  some  one  else 
who  will  do  so.  It  must  be  apparent  that  he 
ought  not,  in  that  event,  to  retain  the  $4,000  or 
45,000;  and  yet  there  would  be  no  means  of 
recalling  it.  I  entertain  no  doubt  that  the  ap- 
pellant really  wishes  to  continue  the  enjoyment 
of  his  grounds  in  their  present  condition.  But 
he  may  very  honestly  change  his  purpose;  and 
if  he  do  not,  those  who  come  after  him  may  do 
so.  The  Commissioners  have  no  means  for  ar- 
riving at  the  actual  intention  of  the  owner  in 
672*]  relation  to  the  future  use  *of  his  prop- 
erty; and  whatever  may  be  his  purpose,  it  can 
furnish  no  practical  rule  for  determining  their 
judgment. 

The  appellant  alleges  that  the  Commission- 
ers proceeded  on  the  ground  of  a  want  of  pow- 
er to  award  damages  in  his  case.  However  the 
fact  may  be,  I  find  no  foundation  for  the  ob 
jection  in  the  proofs  submitted  and,  conse- 
quently, cannot  interfere  with  the  report  on 
that  ground.. 

It  is  further  alleged  that  the  Commissioners 
did  not  understand  that  the  street  was  to  be  re- 
duced to  the  level  established  on  the  survey  of 
Mr.  Lptt.  There  appears  to  be  some  foundation 
for  this  suggestion.  Indeed,  it  seems  doubtful 
whether  either  the  Common  Council  or  the 
Commissioners  knew  at  the  time  that  there  was 
such  a  thing  as  a  book  of  levels  on  file.  The 
appellant  urged  that  the  level  should  be  es- 
tablished before  any  estimate  or  decision  was 
made  in  relation  to  his  case.  The  Commission- 
ers admitted  the  propriety  of  that  course.  The 
Corporation  received  a  petition  to  that  effect, 
and  referred  it  to  the  street  committee.  The 
petitioner  was  heard  before  the  committee,  and 
no  objection  was  suggested  against  the  meas- 
ure. But  nothing  was  finally  done.  No  one 
mentioned  the  book  of  levels;  and  one  of  the 
Commissioners,  in  the  presence  of  the  others, 
intimated  a  doubt  whether  the  street  might  not 
be  elevated  against  the  land  of  the  appellant  so 
us  to  avoid  entirely  the  necessity  of  cutting 
down  the  bank.  If  the  Commissioners  did  not 
know  what  general  plan  was  to  be  followed  in 
opening  the  street,  they  could  not  have  been 
very  well  prepared  to  Judge  of  the  influence  of 
the  measure  upon  the  value  of  the  appellant's 
pr  >|>erty.  They  have  allowed  him  no  damages, 
but  have  charged  him  with  $346.97  for  the 
benefit  to  be  derived  from  the  improvement 
It  Is  now  understood  that  the  street  will  be 
opened  according  to  the  level  established  in 
i--'l.  and  without  intending  to  intimate  any 
opinion  concerning  the  weight  of  evidence  In 
r.-l:ii  i.  in  to  the  probable  influence  of  this  meas- 
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ure  upon  the  property  of  the  appellant,  I  think 
it  proper  to  direct  the  Commissioners  to  revise 
their  proceedings  in  his  case. 

The  appellant,  Frederick  T.  Peet,  owns  a 
lot  adjoining  Mr.  Radcliff  on  the  south,  62  feet 

1  inch  front  on  Columbia  *and  62  feet  [*673 

2  inches  wide  on  Furman  St.  He  has  been  as- 
sessed for  benefit  $219.91.  In  all  other  respects 
the  two  cases  are  substantially  alike,  and  the 
same  order  will  be  made  in  both. 

The  persons  interested  in  the  last  four  ap- 
peals severally  object  that  they  have  not  been 
allowed  a  sufficient  sum  for  the  property  taken 
for  the  purpose  of  opening  the  street.  The  wit- 
nesses who  have  been  sworn  on  the  one  side 
and  the  other  differ  very  widely  about  the  val- 
ue of  the  property.  It  is  possible  that  injustice 
has  been  done;  but  on  a  careful  review  of  the 
testimony,  I  am  unable  to  say,  in  relation  to 
either  of  the  appeals,  that  the  weight  of  evi- 
dence is  against  the  report.  We  cannot,  there- 
fore, allow  this  objection  to  prevail.  But  as 
the  report  must  go  back  upon  other  grounds, 
the  Commissioners  may,  in  their  discretion,  re- 
consider the  claims  of  any  party  to  the  pro- 
ceedings; and  if,  upon  more  mature  reflection, 
they  shall  be  satisfied  that  an  error  has  been 
committed,  they  will,  undobtedly,  make  the 
proper  correction. 

The  motion  to  confirm  the  report  must  be 
denied,  and  it  must  be  referred  back  to  the 
same  Commissioners  for  revision  and  correc- 
tion. The  order  will  direct  a  review  in  relation 
to  the  several  objections  which  have  been  al- 
lowed; and  the  Commissioners  will  be  at  liber- 
ty to  correct  the  report  in  any  other  particular, 
if  they  shall  deem  that  course  either  necessary 
or  proper. 

Order  accordingly. 

General  authority  to  open  street*— To  what  extends— 
Constitutionality  of.  Cited  in-56  How.  Pr..  85;  1  E.  D. 
8..  306 ;  1  Abb.  U.  8..  334 :  32  Mich..  186;  10  Am.  Rep., 
231  (35  N.  J.  L.,  167);  14  Am.  Rep..  442(53  Mo.,  37). 

Municipal  corporation—Police  pincer  and  extent  of 
jurisdiction  of.  Cited  in—I  Abb.  App.  Dec.,  28 ;  3 
Trans.  App.,  308. 

Dedication  —Compensation  when  street  opened. 
Overruled— 33  N.  Y.,  64,  86. 

Cited  in— 19  Wend..  129 ;  5  Denio,  19 ;  27  N.  Y.,  203, 
204 :  73  N.  Y.,  184.  186  ;  27  Hun,  442  ;  54  How.  Pr.,  315; 
5  Duer,  149 :  47  Am.  Dec.,  278. 

Report  of  commissioners— When  Anal.  Cited  in— 19 
Wend..  670;  3Edw.,557;  27  Hun.  122;  17  Barb.,  623; 
48  Barb..  11 ;  61  Barb..  41 :  54  How.  Pr.,  318 ;  16  Abb. 
Pr..  63 ;  1  Sheld.,  410 ;  32  Cal..  541. 

Compensatifm  and  damages— Rule  of.  Distin- 
guished-29  Hun.  335;  48  Barb.,  301. 

Explained— 17  Barb.,  639. 

Followed  -56  Barb.,  403,  464. 

Cited  in— 19  Wend..  690 ;  8  Paiffe,  B59 :  4  N.  Y.,  204  : 
78  N.  Y..  433 ;  2  Hun.  435 :  3  Hun.  543 :  9  Hun.  105 :  27 
Hun.  I'M;  i:i  Miirb..  171:  17  Barb.,  623;  5  T.  &  C..  63;  6 
T.  &  C..  21  ;  98  U.  8..  409 ;  81  Cal..  374;  18  Minn.,  189. 

Also  cited  in -3  Keyes,  445. 


*THE  PEOPLE,  ex  rel.  SKAUS,  [*O74 

». 
WE8TERVELT. 

Judgment*  and  Decree*  are  Men*  upon  Chattel* 
Real — Term  for  Year* — Redemption  of,  not 
Within  the  Statute. 

.1  ii' IK  merit*  tit  law.  and  decrees  in  equity  directing 
th<-  payment  of  a  debt,  etc..  are  lions  upon  chattel* 
real,  but  a  term  for  >•«•»«  or  chattel  Inter-eat  Is  not 
within  the  operation  of  the  statute  authorizing  a  re- 
demption of  real  uatatc  sold  on  execution;  and  con- 

18  27.1 


674 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


sequent!?,  neither  the  defendant  in  the  execution 
or  Ms  grantee  can  redeem  leasehold  premises,  de- 
mised for  a  term  of  years,  which  have  been  thus 
sold. 

Citations— 2  R.  S.,  182.  sec.  96 ;  359,  sec.  3 :  370,  sees. 

42.  45.  47,  49  ;  374,  sees.  63,  64 :  2  Bl.  Com.,  16.  17,  140, 
141, 386-7 :  Co.  Litt..  4  o  to  6  b,  19, 20,  a,  118  b ;  1  Johns. 
Cas.,  233:  1  R.  L.,600;  19  Johns.,  73;  2  Cow.,  497:  Seas., 

43,  ch.  184,  p.  167,  sec.  1 ;  Perk.,  sec.  114;  Prest.  Est., 
8,  9 ;  Wood,   i  nsi ..  114. 

T>  EDEMPTION  of  land  sold  on  execution. 
it  Westervelt,  as  sheriff  of  the  City  and  Coun- 
ty of  N.  Y.,  by  virtue  of  writs  of  fieri  facias, 
issued  from  the  C.  P.  of  N.  Y.  against  the 
property  of  Abraham  Cocks  and  Stephen  Pine, 
sold  at  public  vendue  all  the  interest  which 
they  had  Feb.  28,  1834,  in  certain  leasehold 
premises,  demised  Mar.  21,  1833,  for  the  term 
of  21  years.  The  relator  purchased  the  prem- 
ises at  the  sheriff's  sale  for  the  sum  of  $400, 
and  paid  the  amount  of  his  bid.  One  Storm 
appeared  after  the  sale  and  claimed  the  right 
to  redeem,  under  a  purchase  of  the  premised 
made  by  him,  and  an  assignment  executed  to 
him  by  the  defendants  in  the  execution  Feb. 
28,  1834.  The  relator  insisted  that  a  term  for 
years  was  not  within  the  operation  of  the  Stat- 
ute Concerning  the  Redemption  of  Lands  sold 
on  Execution,  2  R.  S.,  370,  and  claimed  from 
the  sheriff  an  absolute  assignment  of  the  prem- 
ises purchased.  The  sheriff  refused  to  give  him 
anything  more  than  a  certificate  of  sale,  and 
permitted  Storm  to  redeem.  The  relator  re- 
fused to  receive  the  redemption  money,  and 
applied  to  the  C.  P.  for  an  attachment  against 
the  sheriff;  founded  upon  his  refusal  to  execute 
a  deed  of  assignment  of  the  premises.  The 
C.  P.  refused  to  award  an  attachment.  The 
relator  thereupon  applied  to  this  court  for  a 
mandamus,  commanding  the  sheriff  to  execute 
to  the  relator  a  deed  of  assignment  of  the  prem- 
ises sold  at  vendue. 
675*]  *Mr.  S.  Stevens,  for  the  relator. 

By  (fie  Court,  Co  wen,  J.  The  provisions  of 
the  Statute  2  R.  S.,  370,  et  seq.,  are,  that  upon 
the  sale  of  real  estate,  the  sheriff  shall  furnish 
a  certificate  to  the  purchaser,  stating,  among 
other  things,  the  time  when  he  will  be  entitled 
to  a  conveyance.  Sec.  42.  Within  one  year, 
the  real  estate  so  sold  may  be  redeemed  by  the 
execution  debtor,  his  devisee  or  heirs  or  grant- 
ee. Sees.  45-47.  Upon  payment  by  any  person 
so  entitled  to  redeem  the  real  estate  so  sold,  the 
sale  is  declared  void.  Sec.  49.  The  subsequent 
sections,  in  default  of  such  redemption  within 
the  year  by  the  debtor,  his  grantee,  etc.,  ex- 
tend the  right  to  creditors  who  have  a  decree 
or  judgment,  which  is  a  lien  on  the  premises 
sold. 

The  words  "  real  estate"  used  in  the  statute 
as  the  subject  of  redemption,  comprehended 
lands,  tenements  and  hereditaments.  2  Bl. 
Com.,  16;  Co.  Litt.,  4  a  to  6  J.  It  was  assumed 
in  Vredenbergh  v.  Morris,  1  Johns.  Cas.,  223, 
A  D.  1800,  that  the  word  "  tenements"  would 
include  terms  for  years;  and  that  had  the  then 
statute  positively  subjected  real  estate  to  the 
lien  of  a  judgment  by  these  words,  a  chattel 
real  would  have  been  bound  without  execution. 
The  Revised  Statutes  of  1813,  1  R.  L.,500,  de- 
clared the  lien  by  the  words  "lands,  tenements 
and  real  estate"  ;  but  the  alteration  was  over- 
looked in  the  subsequent  cases.  The  judges 
took  the  law  still  to  remain  as  it  was  in  1880; 
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and  proceeded  upon  the  authority  of  Vreden- 
bergh v.  Morris.  In  Putnam  v.  Westcott,  19 
Johns.,  73,  counsel  disputed  whether  a  term 
for  years  was  a  tenement.  The  court  do  not 
undertake  to  set  them  right,  but  go  on  and  rea- 
son from  the  law  as  laid  down  in  the  former 
cases.  The  statute  alteration  is  disregarded; 
and  the  strong  tendency  of  the  opinion  deliv- 
ered by  Spencer,  Ch.  J. ,  is  to  take  terms  for 
years  from  among  chattel  interests  and  place 
them  with  real  estate,  at  least  so  far  as  the  law 
of  executions  was  concerned.  Then  came  the 
case  of  Merry  v.  Hallett,  2  Cow.,  497,  upon  the 
Statute  for  Redeeming  Lands  as  it  was  first  en- 
acted. Sess.  43,  ch.  184,  p.  167.  Still,  over- 
looking the  alteration  in  the  Statute  *of  [*G76 
Liens,  the  court  assumed  that  Vredenbergh  v. 
Morris,  was  yet  law,  and  that  the  word  "  tene- 
ment" included  terms  for  years.  The  Redemp- 
tion Statute,  therefore,  giving  the  judgment 
debtor  a  right  to  redeem  his  tenements  sold, 
the  case  infers  that  he  might  redeem  a  term; 
but  the  provisions  of  the  statute  in  favor  of 
judgment  creditors  coming  in  to  redeem  upon 
default  of  the  debtor,  extended  only  to  such 
whose  judgments  were  liens.  They,  there- 
fore, derived  no  benefit  from  the  Act.  Had  the 
court  adverted  to  the  alteration  in  the  Statute 
of  1813,  they  would  have  seen  that  their  own 
premises  would  have  given  a  right  to  redeem, 
both  to  debtor  and  creditor,  the  same  as  if  the 
estate  of  the  former  had  been  one  of  inherit- 
ance. Taking  our  definition  of  the  words  "real 
estate"  from  these  authorities,  there  is  no  doubt 
that  the  provisions  of  the  present  statute  would 
comprehend  terms  for  years;  but  the  definition 
thus  assumed  was  a  departure  from  the  com- 
mon law,  and  has  been  so  expressly  treated  by 
our  present  Revised  Statutes  Relative  to  Liens 
and  Redemption. 

No  doubt  the  notion  that  the  tenements  com- 
prehended chattels  real,  was  taken  in  Vred- 
denburgh  v.  Morris  from  the  very  general 
words  of  Blackstone,  2  Bl.  Com.,  16,  17,  who 
says,  "that  it  includes  everything  that  may  be 
holden,  provided  it  be  of  a  permanent  nature." 
But  none  of  his  illustrations  given  at  the  same 
pages  go  so  far;  and  the  generality  of  his 
phrase  is  still  more  plainly  restricted  by  Co. 
Litt.,  6  a,  to  which  he  refers.  Coke's  words  are 
"Tenementum, tenement  is  a  large  word  to  pass 
not  only  lands  and  other  inheritances  which 
are  holden,  but  also  offices,  rents,  commons, 
profits  apprendre  out  of  lands,  and  the  like 
wherein  a  man  hath  any  frank  tenement,  and 
whereof  he  is  seised  ul  de  libero  et  tenemento." 
The  illustrations  of  the  same  writer,  Co.  Litt., 
19,  20  a,  show  also  that  the  term  in  its  tech- 
nica^J  sense  is  confined  to  freeholds.  Perkins, 
sec.  114,  is  to  the  same  effect.  Prest.  Estates, 
8,  9,  is  very  full  in  his  examples,  all  of  which 
are  confined  to  freeholds;  indeed,  terms  for 
years  are  expressly  excluded.  Wood,  Inst., 
114,  also  contain  a  very  full  enumeration  to  the 
*same  effect.  Blackslone  himself  ex-  [*677 
eludes  terms  for  years,  by  so  many  words,  at 
another  place.  2  Bl.  Com.,  386-7;  Co.  Litt., 
118ft,  S.  P.  Speaking  of  leaseholds  for  years, 
he  says,  "they  are  called  real  chattels  as  being 
interests  issuing  out  of  or  annexed  to  real  es- 
tates, of  which  they  have  onequality.viz. :  im- 
mobility, which  denominates  them  real,  but 
want  the  other,  viz, :  a  sufficient,  legal,  indeter- 
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minate  duration  ;and  this  want  it  is  which  con- 
stitutes them  chattels.  A  freehold,  which  alone 
is  real  estate,  is  conveyed  by  corporal  invest- 
iture and  livery  of  seisin. 

The  present  Revised  Statutes  nave  evidently 
come  back  to  the  English  definition  of  the 
word  "tenements."  The  words  "real  estate" 
alone  are  used,  as  we  have  seen,  to  designate 
the  subject  of  redemption.  That  of  itself  would 
be  inconclusive;  for  we  have  also  seen  that  our 
own  definition  of  those  words  which  include 
tenements  would  embrace  terms  for  years;  and 
then  the  Statute  of  Liens  coming  in,  2  R.  8., 
359,  sec.  3,  which  are  expressly  extended  to 
terms  for  years,  the  termor  and  his  judgment 
creditor  would  both  have  the  right  to  re- 
deem. But  going  into  the  context  of  the  pres- 
ent redemption  statute,  we  have  much  to  show 
that  the  Legislature  did  not  mean  this.  I  have 
already  recited  its  material  provisions.  We 
have  seen  that  within  a  year  not  only  the  exe- 
cution debtor  himself  may  redeem,  but  all  oth- 
ers claiming  under  him,  yet  it  is  only  his 
grantee,  devisee  or  heir — not  his  assignee,  leg- 
atee or  executors  and  administrators.  Words 
are  used  which  can  alone  be  applied  to  real  es- 
tate in  its  strictest  sense.  Going  back  to  other 
statutes  in  pan  materia,  we  have  an  express 
legislative  declaration.  In  designating  the  kind 
of  property  which  is  subject  to  a  lien  by  judg- 
ment, the  statute  adopts  different  words.  2  R. 
S..  359,  sec.  3*.  They  are  thus;  "All  judg- 
ments, etc.,  shall  bind  and  be  a  charge  upon 
the  lands,  tenements,  real  estate  and  chattels 
real, "etc.  On  introducing  this  section,  the  re- 
visers italicize  chattels  real,  adding  a  note  that 
they -are  new,  and  conformable  to  "chap- 
ter 1  of  this  part."  The  reference  is  to  sec- 
tion 70  of  that  chapter  corresponding  to 
section  96,  2  R.  S.,  182,  declaring  that  "Ev- 
ery final  decree,  etc.,  in  the  Court  of  Chan- 
cery, directing  the  payment  of  any  debt,  etc. , 
678*]  shall  *bind  and  be  a  charge  upon 
the  lands,  tenements,  real  estate  and  chattels 
real,"  etc.  To  this  section  is  added  a  note,  in 
these  words:  "The  expression  'chattels  real,' 
inserted  in  order  to  reach  leases  for  years, 
which  are  not  within  the  present  law, and  form 
an  anomalous  case.  Vide  \  Johns.  Cas.,  223; 
19  Johns.,  73;  2  Cow.,  497."  Here  we  have  a 
reference  to  all  the  cases  touching  this  ques- 
tion in  our  own  reports,  and  also  to  the  Stat- 
ute nf  Liens  as  it  then  stood.  By  the  words 
"present  law,"  in  their  note,  the  revisers  meant 
the  1  R.  L.  of  1818,  p.  500;  the  Statute  Con- 
cerning Judgments  and  Executions.  The  words 
there  are  very  full.  It  is  enacted,  sec.  1:  "That 
all  and  singular  the  lands,  tenements  and  real 
estate  of  every  person  against  whom  any  judg- 
ment shall  have  been  obtained  in  any  court  of 
record,  for  any  debt,  etc.,  shall  be  subject  to 
be  sold  on  execution,  etc.,  upon  such  judg- 
ment; and  the  said  Judgment  shall  be  a  lien  on 
such  land.s,  tenements  and  real  estate.  After 
this  it  need  not  be  insisted,  for  it  is  self-evi- 
dent  that  the  revisers  understood  the  words 
"tenements  and  real  estate"  a-  being  used  in 
(hut  statute  according  to  their  old  common  law 
import,  and  not  as  extending  to  terms  for  years. 
They,  therefore,  add  words  in  the  new  statute 
which  plainly  do  comprehend  that  interest. 
Th«-y  arc  followed  in  this,  bv  the  Legislature. 
>•<>  far  as  they  speak  of  the  lien  of  decrees  and 
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judgments.  But  when  they  come  to  the  sale 
and  redemption  of  lands  under  execution,  they 
adopt  words  which  they  have  before  expressly 
told  us  exclude  terms  for  years;  and  passing  on 
to  the  context,  their  intent  is  still  further  man- 
ifested, as  we  have  seen  by  other  provisions 
applicable  to  freeholds  alone,  and  utterly  in- 
compatible with  a  system  of  redemption  intend- 
ed for  leaseholders. 

Stopping  here,  all  doubt  would  seem  to  be 
removed.  But  there  are  other  considerations  of 
very  great  force.  The  application  of  the  pro- 
visions of  the  statute  to  terms  for  years  would 
be  utterly  impracticable.  What  are  those 
terms?  A  very  great  proportion,  if  not  a  ma- 
jority, are  but  annual  interests.  Some  are  for 
months  or  weeks  only;  all  chattels  real;  all 
ranking  as  terms  for  years,  and  so  styled  in 
legal  proceedings.  2  Bl.  Com.,  140,  141.  Yet 
the  *Statute  of  Redemption  gives  in-  [*679 
discriminately,  first  a  year  for  the  owner,  his 
grantee,  devisee  or  heir  to  redeem.  On  his  fail- 
ure within  that  time,  a  junior  judgment  cred- 
itor may  come  in  and  take  the  purchase  with- 
in three  months.  The  sheriff  is  to  declare  in 
his  certificate,  on  the  real  estate  being  knocked 
down,  when  the  purchaser  will  be  entitled  to 
a  conveyance.  And  at  the  expiration  of  the 
15  months,  on  the  default  of  the  owner,  etc., 
and  his  judgment  creditors,  the  sheriff  is  to 
execute  a  conveyance  to  the  purchaser.  In  the 
meantime  the  sale  is  a  mere  lien.  2  R.  S.,  370- 
374.  Again;  if  the  person  entitled  to  the  con- 
veyance at  the  expiration  of  15  months  shall 
have  died,  the  conveyance  shall  be  to  his  ex- 
ecutors, etc.,  who  are  made  trustees  for  the 
heirs  of  the  deceased,  subject  to  the  dower  of 
his  widow.  Sees.  63.  64.  Not  one  of  these  pro- 
visions can  possibly  be  predicated  of  a  term, 
or  the  residue  of  a  term,  for  less  than  a  year; 
and  many  of  them  standing  as  they  do  without 
qualification  or  any  express  adaptation  to  terms 
for  years,  could  never  be  applied  to  a  chattel 
real,  whatever  may  be  the  duration  of  the  in- 
terest. Looking  at  this  system  of  liens  and  re- 
demption, and  seeing  that  the  attention  of  the 
Legislature  was  expressly  drawn  to  the  dis- 
tinction between  freeholds  and  terms,  with  the 
course  of  previous  legislation  and  decision 
upon  that  distinction,  no  question  can  n-inniii 
that  all  such  terms  were  intended  to  be  left  like 
other  chattels,  to  an  immediate  sale  and  assign- 
ment by  execution.  The  only  point  in  which 
they  are  made  to  resemble  freeholds  is  in  sub- 
jecting them  to  the  lien  of  the  judgment.  On 
the  case  as  it  comes  here,  it  was  the  plain  duty 
of  the  late  sheriff  of  N.  Y.  to  assign  the  term 
in  question  on  payment  of  the  purchase  money. 

The  question  WHS  anticipated  in  the  argu- 
ment, whether  we  have  power  to  act  by  man- 
1 1- 1 m >i.-  on  this  sale  under  the  C.  P.  execution. 
It  was  assumed  that  we  have  that  power,  and 
I  -hniiM  think  HO  on  the  first  impression.  This 
whole  case,  however.comeshere  on  an  exparte 
application.  There  is  no  appearance  for  the 
sheriff  by  counsel. nor  do  I  perceive  among  the 
papers  any  proof  of  notice  to  him  that  this  ap- 
plication "would  be  made.  The  case  [*<$8(> 
comes  on  the  same  papers  which  were  before 
the  C.  P.  on  the  motion  for  an  attachment;  and 
therefore,  supposing  the  case  would  not  be  va- 
ried, I  have  examined  it  on  the  tt  parte  argu- 
ment, with  such  additional  thoughts  and  an 
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thorities  as  occurred  to  me;  still,  for  aught  I 
know,  the  case  may  be  varied  on  a  more  full 
hearing.  The  parties  interested  to  oppose  may 
desire  to  be  heard  on  the  preliminary  question, 
and  something  beyond  what  I  can  anticipate 
may  have  arisen  to  change  the  merits.  They 
may  also  be  desirous  to  put  the  case  in  a  course 
of  pleading  with  a  view  to  a  writ  of  error.  On 
issue  or  demurrer  the  whole  would  come  up  in 
more  solemn  form,  and  the  main  point  is  cer- 
tainly an  important  one.  Therefore,  although 
I  feel  quite  clear  as  the  case  now  stands,  let  an 
alternative  mandamus  go;  it  should  not  now 
be  made  peremptory. 

On  the  coming  in  of  the  return  to  the  alter- 
native mandamus,  which  did  not  essentially 
vary  the  facts  from  what  they  appeared  on  the 
motion  in  November: 

Mr.  S.  Stevens,  for  the  relator,  asked  for 
a  peremptory  writ. 

Messrs.  M.  T.  Reynolds  and  T.  R. 
Green,  contra. 

By  the  court,    Cowen,   J.      This  question 
came  before  me  sitting  alone  at  the  special  term 
in  November.     I  examined  and  thought  of  it 
a  good  deal  myself,  and  much  conversation  | 
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passed  among  all  the  judges,  before  I  directed 
the  alternative.  I  also  made  notes  of  an  opin- 
ion, which  gives  not  only  the  result, but  main- 
ly, if  not  entirely,  the  reasons  in  which  we 
joined.  The  question  was  important,  and  not 
without  some  difficulty;  but  in  the  end  we  felt 
quite  clear  that  the  redemption  statute  does 
not  apply  to  a  term  for  years. 

We  thought  in  the  first  place  that  the  words 
in  the  statute  itself,  in  their  better  construc- 
tion would  not  comprehend  a  term  for  years; 
and  we  believe  this  construction  to  be  very 
*strongly  fortified  by  the  collateral  [*68 1 
provisions  of  the  same  statute:  and  in  several 
statutes  in  part  materia,  especially  those  re- 
specting liens.  I  am  now  referred  to  one  or 
two  additional  provisions  of  the  latter  charac- 
ter, but  to  no  authority  beyond  what  we  ex- 
amined. I  at  first  thought  I  should  reserve  this 
case  for  further  consultation,  but  on  looking 
into  it  I  think  the  additional  references  and 
arguments  are  not  of  such  weight  as  would 
bring  doubt  upon  our  former  conclusion.  I, 
therefore,  direct  a  peremptory  writ. 

Ruk  for  peremptory  mandamus  granted. 

Affirmed— 30  Wend.,  416. 

Cited  in— 7  Hill,  150 : 13  N.  Y.,  159 ;  2  Leg.  Obs.,  293. 

WEND.  17. 


REPORTS  OF    CASES 


ARGUED   AND   DETERMINED 


IN    THE 


SUPREME  COURT  OF  JUDICATURE 


AND  IN  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


OP  THE 


STATE   OF  NEW  YORK. 


BY    J"OHI1T    L 

COUNSELOR  AT  LAW 


VOL.  XVIII. 


181ft 


CASES  AKGUED  AND  DETERMINED 


IN   THE 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF   NEW  YORK 


DURING  THE  YEAR  1837. 


•9*]  *BLOODGOOD 

v. 

THE     MOHAWK  AND  HUDSON   R.    R. 
COMPANY. 

•Constitutional  Law — Eminent  Domain — Acts, 
Authorizing  Railroad  Companies  to  take  Lands 
of  Individuals,  for  Construction  and  Mainte- 
nance  of  their  Roads,  are  Valid — Appropria- 
tion of  Property  may  be  made  before  the  Dam- 
ages are  Ascertained,  if  they  are  Provided  for 
— Statute — Proviso — Condition  Precedent. 

Acts  of  the  Legislature  authorizing  railroad  com- 
panies to  enter  upon,  take  possession  of  and  use  the 
lands  and  real  estate  of  individuals  for  the  construc- 
tion and  maintenance  of  their  roads,  as  far  forth 
aa  the  same  are  indispensably  necessary  for  that 
purpose,  are  valid  and  constitutional  Acts,  provid- 
ed, that  in  and  by  the  same  Acts,  provision  Is  made 
for  the  assessment  and  payment  of  the  damages  of 
the  owner  of  the  lands  and  real  estate  thus  taken 
and  appropriated. 

It  is  enough  that  such  provision  be  made ;  it  is 
not  necessary  that  the  damages  or  compensation 
should  be  actually  ascertained  and  paid,  previous  to 
the  appropriation  of  the  property. 

Where  power  was  given  to  a  railroad  company  to 
enter  upon,  take  possession  of  and  use  the  lands  of 
Individuals  in  the  oonsuructlon  and  maintenance 
of  their  road,  and  the  section  granting  the  power 
contained  a  proviso  that  the  lands  so  taken  should 
be  purchased  by  the  company,  and  in  case  of  dis- 
agreement as  to  price,  that  the  damage  of  the  own- 
er should  be  appraised  in  a  particular  manner,  it 
was  held,  in  view  of  the  constitutional  prohibition 
to  the  taking  of  private  property  without  making 
just  compensation  to  the  owner,  that  the  proviso 
above  referred  to  must  be  deemed  a  condition  pre- 
cedent, and  that  the  plea  of  the  company  put  in  by 
them  to  a  declaration  in  an  action  of  trespass  <fwtrr 
tfMMtm  freglt  was  Imperfect,  in  not  averring  the  as- 
sessment and  payment  of  the  damage*  previous  to 
the  entry  upon  the  land  and  the  appropriation  of 
the  same  to  the  use  of  the  company. 

Thee. institutional  power  of  the  Legislature  to  au- 
thori/.e  private  corporations  to  take  the  property  of 
iii'livnlii:iK  without  their  consent,  for  the  construc- 
tion of  railroads,  considered  and  discussed. 

Cltatlons-8  Paige,  45.  78,76;  5  Paige,  187:  Ersk. 
Inst.,  b/2.  tit.  1.  sec.  2  -4  Ohlo/SM ;  3  ferg..  41,  58 ;  3 
Falrf .,  m,  888;  8  Port.,  888 :  80  John*.,  786.  7411,  748. 
744 ;  7  John.  Ch.,  343.  344  ;  7  Pick..  496 ;  2  N .  H . ,  -•:, :  2 
Maule  AS..  540: «  Bac.  Abr.Stat.  L..  305: 1  Ixi.  Itay in.. 
lS;4  Johns..  306.  30fi:  8  Johns..  41.  43:  4  Wond..rt4X, 
MO;  4  T.  R..  794.  7WJ;  1  Nott  A  McC..  387;  12  Geo.,  I., 
oh.  28 ;  5  tteo.,  III.,  ch.  88.  38 ;  8  Johns..  438 :  2  R.  L., 
217,sec.  16;  409,  sec.  178 ;  418,  wo.  188 ;  1  A.  K. 

WEND.  IB. 


84 ;  4  Litt.,  323,  338 ;  3  Greenl.  ed.  Laws,  284, 286 ;  Act, 
Sess.  L.,  1817.  ch.  362,  sec.  3 ;  2  Dow's  Parl..  521.  523 ; 
Coop.  Eq.,  77 :  2  Johns.  Ch.,  166,  463,  473 ;  1  R.  L.,  231, 
sec.  3 ;  17  Johns.,  215 ;  1  Ves.,  188 :  12  Mass..  468;  1 
Pick.,  431 ;  1  Vatt.  Ch.,  9,  sees.  100, 101, 103;  ]  Cranch. 
299 ;  5  Johns.  Ch.,  112 :  6  Cranch.  128 ;  4  Ball.,  18. 19  ; 
2  Murphy,  266;  8  Wend.,  102:  Paine.  C.  C..  565;  4 
Wheat.,  568,  594,  676 ;  Burlemaque,  Prino.  of  Laws, 
145, 150;  2  Kent,  Com.,  340,  389;  1  R.  S.,  584,  sec.  16. 
Civ.  Code,  La.,  tit.  10.  ch.  1.  art.  420:  Co.  Litt.,  218  [a]: 
8  Co.,  290  :  5  Bam  &  C..  279 ;  1  Bl.  Com.,  107.  139, 160 ; 
2  Cow.,  420 ;  Grotius,  lib.  8,  ch.  20,  sec.  7. 

ERROR  *from  the  Supreme  Court.  [*1O 
The  plaintiff  declared  in  trespass  quare 
clausumfregit,  alleging  that  the  defendants  by 
their  servants  entered  his  closes  with  carriages, 
etc.,  broke  down  and  destroyed  his  fences,  and 
dug  and  subverted  the  soil.  etc.  The  defend- 
ants justified  under  their  Act  of  incorporation, 
Stat.  of  1826,  p.  286,  etc.,  by  the  7  section  of 
which  Act  it  is  enacted  "That  the  said  Corpo- 
ration be  and  they  are  hereby  authorized,  by 
their  agents,  surveyors  and  engineers,  to  cause 
such  examinations  and  surveys  to  be  made,  of 
the  ground  lying  between  the  Mohawk  and 
Hudson  Rivers  within  the  aforesaid  limits,  pre- 
scribed by  the  1st  section  of  this  Act,  as  shall 
be  necessary  to  determine  the  most  advantage- 
ous route,  place  or  places,  for  the  proper  line, 
course,  road  and  way,  whereon  to  construct 
their  single  or  double  railroad  or  ways;  and  it 
shall  be  lawful  for  the  said  Corporation  to  en- 
ter upon  and  take  possession  of  and  use,  all 
such  lands  and  real  estate  as  may  be  indispen- 
sable for  the  construction  and  maintenance  of 
their  single  or  double  railroad  or  ways,  and  the 
accommodations  requisite  and  appertaining  to 
them;  and  may  also  receive,  hold,  and  take  all 
such  voluntary  grants  and  donations  of  land 
and  real  estate  as  shall  be  made  to  the  said  Cor- 
poration, to  aid  in  the  construction,  mainte- 
nance and  accommodation  of  their  single  or 
double  railroad  or  way:  Provided,  that  all  lands 
or  real  estate  thus  entered  and  taken  possession 
of,  and  used  by  the  said  Corporation. and  which 
are  not  donations, shall  be  purchased  by  the  said 
Corporation  of  the  owner  or  owners  of  the 
same,  at  a  price  to  be  mutually  agreed  upon 
betwixt  them  ;  and  in  case  of  a  disagreement 
of  the  price,  it  shall  be  the  duty  of  the  Oov- 
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ernor  of  the  State,  upon  a  notice  to  be  given 
him  by  the  said  Corporation,  to  appoint  three 
commissioners,  etc.,  to  determine  the  damages 
•which  the  owner  or  owners  of  the  land  or  real 
estate  so  entered  upon  by  the  said  Corporation 
baa  or  have  sustained  by  the  occupation  of  the 
same  ;  and  upon  payment  of  such  damages 
(with  the  costs  of  the  appraisement,  or  upon 
depositing  the  amount  of  such  damages  in  a 
bank  in  the  City  of  Albany  to  the  credit  of  such 
owner  or  owners,  notice  thereof  being  given), 
11*]  then  the  said  Corporation  *shall  be 
deemed  to  be  seised  and  possessed  of  the  fee 
simple  of  all  such  land  or  real  estate  as  shall 
have  been  appraised  by  the  said  commissioners; 
and  it  shall  be  the  duty  of  the  said  commis- 
sioners or  a  majority  of  them  to  deliver  to  the 
said  Corporation  a  written  statement  of  the 
award  or  awards  they  shall  make,  with  a  de- 
scription of  the  land  or  real  estate  appraised, 
to  be  recorded  by  the  said  Corporation  in  the 
clerk's  office  of  the  county  where  the  land  or 
real  estate  may  lie."  The  defendants  pleaded 
that  they  entered  the  several  closes,  etc.,  for 
the  purpose  of  causing  such  examinations  and 
surveys  to  be  made  as  might  be  qecessary  to 
determine  the  most  advantageous  route,  etc., 
for  the  proper  line,  course,  road  and  way, 
whereon  to  construct  their  road  or  ways;  and 
for  the  purpose  of  taking  possession  of  and  us- 
ing so  much  of  the  several  closes,  and  of  the 
earth  and  soil  thereof,  as  might  be  indispen- 
sable for  the  construction  and  maintainance  of 
their  railroad  and  ways  and  the  accommoda- 
tions requisite  and  appertaining  to  them,  and 
did  then  and  there  take  possession  of  and  use 
so  much  of  the  several  closes,  and  of  the  earth 
and  soil  thereof,  as  was  indispensable  for  the 
purposes  aforesaid,  as  they  lawfully  might; 
which  are  the  said  several  trespasses,  etc.  To 
this  plea  the  plaintiff  interposed  a  general  de- 
murrer, and  the  defendants  joined.  The  Su- 
preme Court  held  the  plea  sufficient,  and  gave 
judgment  thereon  for  the  defendants.  See  opin- 
ion of  Supreme  Court,  14  Wend.,  54,  etc."  The 
plainiff  sued  out  a  writ  error,  and  the  cause 
was  argued  in  this  court  by, 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  B.  F.  Butler,  Atty-Oen.  of  the  U.  S., 
for  the  defendants  in  error. 

Points  insisted  on  by  ihe  plaintiff  in  error. 

I.  The  Act  incorporating  the  defendants  is 
contrary  to  the  provisions  of  the  Constitution 
of  the  U.  S.  and  of  the  State  of  N.  Y.,  and  is, 
therefore,  void.  In  support  of  this  point,  were 
cited  Const,  of  U.  S.,  art.  1,  sec.  10;  art.  6,  sec. 
2;  Amendments  to  same,  art.  5  ;   Const,  of  N. 
12*]  Y.,  *art.  7,  sees.  1,  7  ;  and  the  cases  re- 
ferred to  by  complainant's  counsel  in  Beekman 
v.  R.  R.  Co.,  3  Paige,  45. 

II.  The  statute  incorporating  the  defendants 
is  in  derogation  of  the  common  rights  of  other 
citizens,  and  is  therefore  to  be  construed  strict- 
ly. The  powers  and  privileges  granted  by  such 
a  statute  cannot  be  extended  beyond  the  ex- 
press words  of  the  Act,  or  their  clear  import. 
Sprague  v.  Birdsall,  2  Cow.,  420  ;  Coolidge  v. 
JWttitfmMMass.,  145;  Sess.  L.  of  1826,  p.  286. 

III.  The  proviso  in  the  7th  section  of  the  Act 
incorporating  the  defendants,  is  a  condition 
precedent  to  the  right  of  the  defendants  to  en- 
ter upon  and  take  possession  of  the  land  of  the 
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citizen  for  the  construction  of  the  road.    Sess. 
L.,  1826,  p.  288,  sec.  7. 

IV.  To  justify  the  defendants  in  entering 
upon  and  taking  possession  of  the  land  of  the 
plaintiff,  their  plea  should  show  and  aver  spe- 
cifically a  compliance  with  the  proviso  of  the 
7th  section  of  the  Act.  1  Chit.  PI.,  ed.  of  1838, 
pp.  255-257. 

V.  The  plea  demurred  to  does  not  aver  or  in 
any  manner  state  or  show,  that  the  defendants 
have  in  any  respect  complied  with,  the  proviso 
of  the  7th  section  of  the  Act  and,  therefore, 
forms  no  justification  or  defense  to  the  tres- 
passes complained  of. 

Points  insisted  on  by  the  defendants  in  error. 

I.  The  plea  is  good.     It  shows  that  the  de- 
fendants entered  into  and  took  possession  of 
the  plaintiff's  closes  under  a  valid  law,  and  for 
the  purposes  and  in  the  manner  authorized 
thereby.    Act  of  Apr.  17.  1826,  p.  287,  sec.  7  ; 
Stat.  and  adjudged  cases  cited  by  Supreme 
Court  in  this  case. 

II.  It  is  no  objection  to  the  plea,  that  it  does 
not  show  that  the  premises  in  question  have 
been  purchased  by  agreement  or  appraisement 
and  paid  for.     1.  The  law  contemplates  and 
authorizes  an  entry  and  possession  for  the  pur- 
poses of  survey  and  examination,  and  for  the 
construction  of  the  road  prior  to  the  attempt 
to  agree,  etc. ;  and  from  the  necessity  of  the 
case,  such  prior  en  try  is  unavoidable.  *2.[*13 
The  present  action  can  only  be  sustained  by 
showing  that  the  defendants  were  trespassers 
ab  initio.     If,  by  omitting  to  pay  for  the  land, 
or  by  unreasonable  delay  in  the  proceedings  for 
that  purpose,  or  by  any  other  fact,  they  have 
made  themselves  such  trespassers,  the  plaintiff 
should  have  replied  the  same.     3.  As  the  rec- 
ord now  stands,  the  defendants  have  fully  jus- 
tified the  acts  complained  of. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  first  and  most 
important  question  in  this  case  is,  as  to  the 
constitutional  power  of  the  Legislature  to  au- 
thorize the  taking  of  private  property  for  the 
use  of  a  railroad,  upon  paying  a  just  compen- 
sation to  the  owner  for  the  property  thus  tak- 
en. In  the  case  of  Beekman  v.  R.  R.  Co.,  3 
Paige,  45,  which  came  before  me  in  another 
court,  I  decided  that  railroads  for  the  convey- 
ance of  travelers,  or  the  transportation  of  mer- 
chandise from  one  part  of  the  State  to  another 
were  public  improvements  and  for  the  public 
benefit,  for  the  construction  of  which  private 
property  might  be  taken  under  the  authority 
of  the  Legislature,  upon  paying  a  Just  compen- 
sation therefor  to  the  owners.  That  the  emi- 
nent domain,  or  the  right  to  resume  the  pos- 
session of  private  property  for  the  public  use, 
upon  paying  a  just  compensation  therefor,  re- 
mained "in  the  government  or  the  people  in 
their  sovereign  capacity;  and  that  such  right 
of  resumption  might  be  exercised,  not  only  for 
the  public  safety,  but  also  where  the  interest 
or  even  the  convenience  of  the  State  or  of  its 
inhabitants  were  concerned,  as  for  the  purpose 
of  making  turnpike  and  other  roads,  railways, 
canals,  ferries  and  bridges  for  the  accommo- 
dation of  the  public.  That  it  belonged  to  the 
legislative  power  of  the  State  to  determine 
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whether  the  benefit,  which  the  public  were  to 
derive  from  such  improvements,  were  of  suf- 
ficient importance  to  justify  the  exercise  of  this 
right  of  eminent  domain,  in  thus  interfering 
with  the  private  rights  of  individuals;  and  that 
the  right  itself  might  be  exercised  by  the  gov- 
ernment through  its  immediate  officers  or 
14*]  agents,  or  indirectly  "through  the  medi- 
um of  corporate  bodies  or  private  individuals. 
The  reasons  upon  which  these  conclusions 
were  founded,  are  stated  at  length  in  the  re- 
port of  that  case,  and  it  is  therefore  unneces- 
sary to  repeat  them  here.  In  the  subsequent 
case  of  Varick  v.  Smith,  5  Paige,  137,  I  also  ar- 
rived at  the  conclusion  that  this  right  of  emi- 
nent domain  did  not  authorize  the  government 
to  take  the  property  of  one  citizen  for  the  mere 
purpose  of  transferring  it  to  another,  even  for 
a  full  compensation,  where  the  public  was  not 
interested  in  such  transfer;  and  that  such  an 
arbitrary  exercise  of  power  would  be  an  in- 
fringement of  the  spirit  of  the  Constitution,  as 
not  being  within  the  powers  delegated  by  the 
people  to  the  Legislature.  To  justify  the  ex- 
ercise of  the  right,  there  must  be  a  necessity, 
or  at  least  an  evident  utility  on  the  part  of  the 
public.  Ersk.  Inst.,  b.  2,  tit.  1.  sec.  2;  per 
Lane,  «/.,  4  Ohio,  286;  per  Green,  «/.,  3  Yerg., 
52.  Upon  a  further  argument  and  examina- 
tion of  this  subject,  I  have  seen  no  reason  to 
change  the  opinion  I  had  expressed  in  the  cases 
above  referred  to.  On  the  contrary,  since  the 
decision  in  the  case  of  Beekman  v.  R.  R.  Co., 
decisions  have  been  made  in  the  courts  of  some 
of  our  sister  States,  which  have  tended  to  con- 
firm my  views  of  this  constitutional  question. 
In  the  case  of  CotrUl  v.  Myrick,  which  came  be- 
fore the  Supreme  Court  of  Me.  in  1835,  3 
Fairf.,  222,  it  was  claimed  that  the  property, 
an  alleged  private  right  of  fishery,  which  had 
been  opened  and  improved  for  the  benefit  of 
the  inhabitants  farther  up  the  stream,  was  not 
taken  for  public  use,  because  the  profits  and 
emoluments  of  the  improved  fishery  were 
granted  to  the  inhabitants  of  two  particular 
towns;  but  the  court,  in  answer  to  this  objec- 
tion, said:  "  The  public  had  an  interest  in  the 
preservation  and  regulation  of  the  fishery,  and 
in  the  removal  of  obstructions  by  which  it 
might  be  impaired  or  destroyed .  This  was  best 
effected  through  the  agency  of  persons  ap- 
pointed by  the  neighboring  towns,  and  by 
quickening  and  rewarding  their  diligence  by  a 
grant  of  the  profits.  It  is  a  course  of  proceed- 
ing adopted  by  the  Legislature  in  many  other 
cases,  the  authority  of  which  has  not  been 
15*]*questioned.  If  public  purposes  and  uses 
were  to  be  promoted,  as  they  undoubtedly  were 
in  the  case  before  us,  it  was  no  objection  to  the 
power  of  appropriation  by  the  Legislature  that 
it  contributed  also  to  the  emolument  or  advan- 
tage of  individuals  or  corporations.  Many 
cases  of  this  character  exist,  in  which  the  leg- 
islative power  is  well  established."  And  the 
court  refer*  to  the  case  of  the  right  granted  by 
statute  in  that  State  and  in  Mass,  to  the  owners 
of  mills  to  raise  a  head  of  water  necessary  for 
their  operation,  although  the  lands  of  o'thers 
are  thereby  injured  and  rendered  unproduc- 
tive, ample  provision  having  been  made  by  law 
for  compensating  the  owners  of  such  lands  for 
the  injuries  which  they  may  sustain.  A  sim- 
ilar decision  upon  this  constitutional  question 
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was  made  by  the  Supreme  Court  of  Ala.  in 
1835,  in  the  case  of  Dyer  v.  Bridge  Co.,  2  Por- 
ter, 296,  where  a  corporation  was  authorized 
by  the  Legislature  to  take  private  property  for 
the  site  of  a  bridge  and  to  make  a  passage  to 
the  same.  A  similar  power  has  been  exercised 
by  the  Legislature  of  this  State  for  the  last  50 
years  in  relation  to  turnpike  roads,  toll  bridges, 
etc. ,  without  question,  and  also  by  the  Legis- 
lature of  nearly  every  State  in  the  Union.  In 
the  case  of  Harding  v.  Goodlett,  3  Yerg.,  41,  to- 
which  this  court  were  referred  on  the  argu- 
ment, which  came  before  the  Supreme  Court 
of  Tenn.  in  1832,  it  was  held  that  the  law  of 
that  State  authorizing  the  taking  of  the  land 
of  an  individual  for  the  erection  of  a  grist-mill 
thereon,  at  which  all  the  inhabitants  of  the 
neighborhood  should  be  entitled  to  have  their 
grinding  done  in  turn  and  at  fixed  rates,  was 
such  a  public  use  as  to  authorize  the  exercise 
of  the  right  of  eminent  domain,  although  the 
whole  property  and  profits  of  the  mill  were  to 
belong  to  the  individual  proprietor  thereof.  It 
is  true,  in  that  case,  each  individual  could  not 
be  permitted  to  go  to  the  mill  and  grind  his 
own  grist,  but  still  it  was  the  public  utility  of 
having  such  a  mill,  where  each  individual  "had 
an  equal  right  to  be  served,  which  authorized 
the  taking  of  the  private  property  for  such  a 
purpose,  upon  payment  of  a  full  compensation 
for  the  same.  So  in  the  case  of  a  ferry  or  rail- 
road, although  each  member  *of  the  com -[*  1O 
tounity  cannot  cross  the  river  in  his  own  ferry- 
boat, or  ride  upon  the  railway  in  his  own  car, 
or  travel  thereon  with  his  own  locomotive  en- 
gine, he  has  an  unquestionable  right  to  cross 
the  ferry  in  the  usual  way,  or  to  travel  on  the 
railway  in  the  accustomed  mode  of  traveling 
thereon,  paying  the  ordinary  toll  or  fare;  and 
the  proprietors  of  the  ferry  or  the  railway  would 
be  liable  to  an  action  for  damages  if  they  re- 
fused, without  sufficient  cause,  to  permit  him 
to  exercise  this  right.  It  might  as  well  be  ob- 
jected that  a  canal,  made  by  an  incorporated 
company,  was  not  a  public  improvement,  be- 
cause each  individual  could  not  navigate  it 
with  a  canal-boat,  or  travel  thereon  with  a 
steam-engine;  or  that  a  turnpike  road  was  of 
no  public  utility,  because  each  citizen  could 
not  conveniently  transport  produce  and  pas- 
sengers thereon  with  his  wagon  and  horses.  I 
have  no  doubt,  therefore,  of  the  constitutional 
power  of  the  Legislature  to  take  private  prop- 
erty for  the  purpose  of  making  a  railroad,  or 
any  other  public  improvement  of  the  like  nat- 
ure, upon  paying  a  just  compensation  for  such 
property,  whether  such  public  improvement  is 
mane  by  the  agents  of  the  State  or  through  the 
medium  of  a  corporation  or  joint  stock  com- 
pany. But  the  exercise  of  the  power  to  take 
private  property,  even  for  uses  which  are  con- 
fessedly public,  should  not  be  resorted  to  in 
any  case,  unless  the  benefit  which  is  to  result 
to  the  public  is  of  paramount  importance  in 
comparison  with  the  individual  loss  or  incon- 
venience, and  an  ample  and  certain  provision 
should  always  be  made  for  a  full  and  adequate 
compensation  to  the  individual  whose  property 
is  thus  taken;  and  that  legislator  will  Ix-st  dis- 
charge his  duty  who  exercisoH  this  power  as 
seldom  as  possible,  consistently  with  the  real, 
interests  and  general  welfare  of  the  State. 
Another  very  important  question  which  arises 
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in  this  case  is,  whether  the  Legislature, in  fact, 
authorized  the  defendants  to  enter  upon  the 
private  property  of  the  plaintiff  and  to  con- 
struct their  railroad  thereon  before  his  damages 
were  actually  assessed  and  paid,  or  offered  to 
be  paid  to  him ;  and  if  such  is  the  construction 
of  the  law,  whether  such  a  power  is  authorized 
by  the  Constitution.    In  the  case  of  Rogers  v. 
17*1  Bradshaw,  *20  Johns.,  735.  this  court  de- 
cided that  where  private  property  was  taken 
for  public  use  it  was  not  necessary  that  the 
amount  of  the  compensation  should  be  actu- 
ally ascertained  and  paid  before  such  property 
was  appropriated  to  the  public  use;  that  it  was 
sufficient  if  a  certain  and  adequate  remedy  was 
provided  by  which  the  individual  could  obtain 
such  compensation  without  any  unreasonable 
delay.     This  decision  has  been  followed  by  the 
courts  of  several  of  our  sister  plates.     To  this 
extent  the  opinion  of  Chancellor  Kent,  in  the 
case  of  Rogers  v.  Bradshaw,  must  be  considered 
as  the  settled  construction  of  the  constitutional 
provision  on  this  subject,  at  least  in  this  State. 
I  cannot,  however,  agree  with  my  learned  pre- 
decessor in  his  subsequent  reasoning  in  that 
case,  upon  which  he  afterwards  acted  in  the 
case  of  Jerome  v.  Ross,  7  Johns.  Ch.,  344,  that 
it  is  not  necessary  to  the  validity  of  a  statute 
authorizing  private  property  to  be  taken  for 
the  public  use  that  a  remedy  for  obtaining  com- 
pensation by  the  owner  should  be  provided. 
On  the  contrary,  I  hold  that  before  the  Legis- 
lature can  authorize  the  agents  of  the  State  and 
others  to  enter  upon  and  occupy.or  destroy  or 
materially  injure,  the  private  property  of  an  in- 
dividual, except  in  cases  of  actual  necessity 
which  will  not  admit  of  any  delay,  an  adequate 
and  certain  remedy  must  be  provided  whereby 
the  owner  of  such  property  may  compel  the 
payment  of  his  damages  or  compensation ;  and 
that  he  is  not  bound  to  trust  to  the  justice  of 
the  government  to  make  provision  for  such 
compensation  by  future  legislation.     I  do  not 
mean  to  be  understood  that  the  Legislature  may 
not  authorize  a  mere  entry  upon  the  land  of 
another  for  the  purpose  of  examination,  or  of 
making  preliminary  surveys,  etc.  .which  would 
otherwise  be  a  technical  trespass,  but  no  real 
injury  to  the  owner  of  the  land,  although  no 
previous  provision  was  made  by  law  to  com- 
pensate the  individual  for  his  property  if  it 
should  afterwards  be  taken  for  the  public  use. 
But  it  certainly  was  not  the  intention  of  the 
framers  of  the  Constitution  to  authorize  the 
property  of  a  citizen  to  be  taken  and  actually 
appropriated  to  the  use  of  the  public. and  thus 
to  compel  him  to  trust  to  the  future  justice  of 
18*]  the  Legislature  to  provide  him  *a  com- 
pensation therefor.     The  compensation  must 
be  either  ascertained  and  paid  to  him  before 
his  property  is  thus  appropriated,  or  an  appro- 
priate remedy  must  be  provided  and  upon  an 
adequate  fund  ;  whereby  he  may  obtain  such 
compensation  through  the  medium  of  the  courts 
of  justice  if  those  whose  duty  it  is  to  make  such 
compensation  refuse  to  do  so.  In  the  ordinary 
case  of  lands  taken  for  the  making  of  public 
highways,  or  for  the  use  of  the  state  canal,  such 
a  remedy  is  provided;  and  if  the  town,  county, 
or  state  officers  refuse  to  do  their  duty  in  ascer- 
taining, raising  or  paying  such  compensation 
in  the  mode  prescribed  by  law,  the  owner  of 
the  property  has  a  remedy  by  mandamus  to 
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compel  them  to  perform  their  duty.  The  pub- 
lic purse,  or  the  property  of  the  town  or  county 
upon  which  the  assessment  is  to  be  made,  may 
justly  be  considered  an  adequate  fund.  He  has 
no  such  remedy,  however,  against  the  Legis- 
lature to  compel  the  passage  of  the  necessary 
laws  to  ascertain  the  amount  of  compensation 
tie  is  to  receive,  or  the  fund  out  of  which  he  is 
to  be  paid.  In  the  case  under  consideration. if 
this  Co.  were  authorized  to  take  possession  of 
the  plaintiff's  property  and  complete  the  con- 
struction of  their  road  before  his  damages  were 
assessed  and  paid,  or  offered  to  be  paid  to  him, 
be  might  have  been  wholly  without  redress,  as 
he  has  no  power  to  compel  the  assessment  of 
damages,  and  no  adequate  fund  was  provided 
for  the  payment  of  the  damages  when  ascer- 
tained. The  citizen  whose  property  is  thus  tak- 
en from  him  without  his  consent  is  not  bound  to 
trust  to  the  solvency  of  an  individual,  or  even 
of  an  incorporated  company,  for  corporations 
as  well  as  individuals  are  sometimes  unable  to 
pay  all  their  ;just  debts  ;  especially  those  cor- 
porations which  are  authorized  to  incur  heavy 
responsibilities  in  anticipation  of  the  payment 
of  their  capital  by  the  subscribers  for  the  stock; 
and  if  the  true  construction  of  this  charter  was 
such  as  it  contended  for  by  the  defendant's 
counsel,  I  should  hold  that  the  provision  which 
authorized  the  appropriation  of  the  plaintiff's 
property  to  the  use  of  the  Corporation  before 
the  damages  had  been  ascertained  and  paid, was 
unconstitutional  and  void. 

*I  cannot,  however,  agree  with  the  [*19 
learned  judge,  who  delivered  the  opinion  of 
the  Supreme  Court  in  this  case,  that  such  is 
the  fair  and  legitimate  construction  and  mean- 
ing of  the  defendant's  charter.  It  is  a  primary 
rule  in  the  construction  of  statutes  in  those 
countries  where  the  limits  of  the  legislative 
power  are  restricted  by  the  provisions  of  a  writ- 
ten Constitution,  to  endeavor,  if  possible,  to  in- 
terpret the  language  of  the  Legislature  in  such 
a  manner  as  to  make  it  consistent  with  the  Con- 
stitution or  fundamental  law.  Applying  that 
principle  to  the  statute  under  consideration, 
and  having  ascertained  that  it  would  be  incon- 
sistent with  the  fundamental  law  of  the  State 
to  authorize  the  defendants  to  take  possession 
of  the  lands  of  an  individual  without  having 
made  an  adequate  and  certain  provision  for  the 
recovery  of  the  damages  which  he  would,  nec- 
essarily, sustain  by  such  permanent  occupation 
of  his  property  for  the  purposes  of  the  road, 
there  appears  to  be  no  difficulty  in  giving  such 
a  construction  to'  this  statute  as  will  be  consist- 
ent with  the  Constitution  and  also  with  the 
probable  intention  of  the  Legislature.  This 
may  be  done  effectually  by  considering  what 
is  very  inartiflcially  appended  as  a  proviso  to 
the  7th  section,  as  in  the  nature  of  a  condition 
precedent,  not  only  to  the  acquisition  of  the 
legal  title  to  the  land,  but  also  to  the  right  to 
enter  and  take  the  permanent  possession  of  the 
land  for  the  use  of  the  Corporation.  Indeed, 
such  appears  to  me  to  be  the  more  reasonable 
and  fair  construction  of  this  section, independ- 
ent of  any  constitutional  difficulty  in  the  way 
of  a  different  construction.  For,  upon  the  sup- 
position that  no  injustice  was  intended  by  the 
Legislature,  it  can  hardly  be  presumed  they 
meant  to  authorize  the  Co.  to  enter  upon  the 
lands  of  individuals,  pull  down  their  buildings, 
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etc.,  and  then  take  their  own  time  to  get  the 
damages  appraised  and  to  pay  the  same;  leav- 
ing the  individuals  injured  thereby  to  seek  for 
some  uncertain  remedy  by  action,  if  the  Co. 
neglected  to  get  the  damages  assessed  within  a 
reasonable  time. 

The  conclusion  at  which  I  have  arrived,  there- 
fore, is,  that  the  defendants'  plea  is  imperfect 
in  not  averring  that  the  damages  had  been  reg- 
2O*]ularly  assessed  and  paid  before  the  *de- 
fendants  entered  upon  the  plaintiff's  land  and 
appropriated  it  to  the  use  of  the  road;  and  that 
if  they  in  fact  entered  and  commenced  the  con- 
struction of  the  road  before  the  damages  were 
actually  assessed  and  paid,  the  plaintiff  has  a 
technical  right  to  recover  in  this  action  for  all 
damages  which  he  really  sustained  by  such  un- 
authorized entry,  although  these  requisites  of 
the  statute  were  afterwards  complied  with.  In 
that  case  the  defense  arising  from  the  subse- 
quent assessment  and  payment  of  the  damages, 
can  only  be  pleaded  to  that  part  of  the  declara- 
tion which  charges  a  continuance  of  the  tres- 
pass after  the  damages  were  assessed  and  paid 
as  required  by  the  statute. 

For  these  reasons  I  think  the  demurrer  is 
well  taken,  and  that  the  judgment  of  the  Su- 
preme Court  should  be  reversed,  with  liberty 
to  the  defendants  to  amend  their  plea  upon  the 
payment  of  costs  in  this  court  and  of  the  de- 
murrer in  the  Supreme  Court. 

By  Senator  Edwards.  The  important  ques- 
tions which  appear  to  me  to  be  presented  in 
this  case  for  examination  are,  first,  whether  the 
Act  is  constitutional  under  which  the  defend- 
ants attempt  to  justify.  If  not,  no  plea,  how- 
ever well  pleaded,  could  justify  the  trespass. 
And  second,  if  the  Act  is  constitutional,  was 
the  plea  correctly  pleaded? 

The  principal  objection, in  my  opinion.urged 
against  the  constitutionality  of  the  Act  is,  that 
the  property  was  taken  fora  use  not  authorized 
by  the  Constitution.  The  Constitution  author- 
izes private  property  to  be  taken  for  public  use, 
on  allowing  the  owner  a  just  compensation. 

Let  us  inquire,  then,  whether  the  Act  in- 
corporating this  Co.  authorized  it  to  take  the 
property  of  the  plaintiff  for  public  use.  The 
U-"  for 'which  it  was  taken  is  declared  in  the 
Act.  The  Co.  were  authorized  by  the  Act  to 
take  it  for  the  purpose  of  constructing  a  single 
or  double  railroad  or  way,  between  the  Mo- 
hawk and  Hudson  Rivers,  etc.,  to  transport, 
take  and  carry  property  and  persons  upon  the 
Mine,  by  the  power  and  force  of  steam,  of  ani 
m:iK.  or  of  any  mechanical  or  other  power,  or 
of  any  combination  of  them  which  the  Co. 
21*]  might  choose  to  employ.  Does  *tbe  fact 
that  the  power  to  construct  the  road  is  given 
to  a  company  alter  the  nature  of  the  grant  ? 
Surely  not.  It  is  entirely  immaterial  who  con 
strucU  the  road,  or  who  defrays  the  expense 
of  the  construction.  The  object  for  which  it 
is  constructed  must  determine  the  nature  of 
the  grant,  whether  for  public  or  private,  use. 
What  object  had  the  Legislature  in  view  in 
authorizing  tlii-  Co.  to  construct  the  road  in 
question  over  the  plaintiff's  land  ?  It  was  not 
the  private  emolument  the  Co.  was  to  receive 
for  the  use  of  the  road.  For  such  a  purpose 
the  right  would  never  have  been  conferred. 
The  Legislature,  who  are  constituted  the  judges 
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of  the  expediency  of  taking  private  property 
for  public  use,  came  to  the  conclusion  that  the 
public  required  the  use  of  a  railroad  between 
the  Cities  of  Albany  and  Schenectady.  It 
deemed  it  inexpedient  to  construct  it  at  the 
public  expense,  and  adopted  the  policy  of  hav- 
ing a  Co.  construct  it  at  its  own  expense  and 
risk,  having  the  money  expended  refunded  by 
way  of  tolls  or  fare  from  the  individuals  who 
should  travel  upon  it ;  reserving  the  right, 
however,  to  take  it  as  the  property  of  the 
State  within  a  certain  period.  Because  the 
Legislature  permitted  the  Co.  to  remunerate  it- 
self for  the  expense  of  constructing  the  road, 
from  those  who  should  travel  upon  it.  its  pri- 
vate character  is  not  established  ;  it  does  not 
destroy  the  public  nature  of  the  road,  or  con- 
vert it  from  a  public  to  a  private  use.  If  such 
would  be  the  effect  in  relation  to  railroads,  the 
receipt  of  tolls  for  the  use  of  turnpike  roads 
would  also  determine  the  question  that  they 
too  were  for  private  instead  of  public  use.  The 
public  have  an  interest  in  the  use  of  these 
roads ;  any  individual  has  a  right  to  be  trans- 
ported upon  them,  at  all  reasonable  times,  on 
paying  the  usual  fare,  as  much  as  he  has  the 
right  of  using  a  turnpike  or  a  ferry  on  paying 
the  usual  toll.  In  the  case  of  Beekman  v.  R. 
R.  Co.,  3  Paige,  75,  the  Chancellor  says :  "  The 
privilege  of  making  a  road  and  taking  tolls 
thereon  is  a  franchise,  as  much  as  the  estab- 
lishment of  a  ferry  or  a  public  wharf,  and  tak- 
ing tolls  for  the  use  of  the  same.  The  public 
have  an  interest  in  the  use  of  the  road,  and  the 
owners  may  be  prosecuted  for  the  damages 
'sustained,  if  they  should  refuse  to  trans-  [*% 2 
port  au  individual  or  his  property,  without 
any  reasonable  excuse,  on  l>eiug  paid  the  usual 
rate  of  fare."  If  it  is  a  public  franchise,  and 
granted  to  the  Co.  for  the  purpose  of  provid- 
ing a  mode  of  public  conveyance,  the  Co.,  in 
accepting  it,  engages  on  its  part  to  use  it  in 
such  manner  as  will  accomplish  the  object  for 
which  the  Legislature  designed  it.  While  the 
Co.,  therefore,  holds  the  property  of  individ- 
uals which  it  is  authorized  by  the  Act  to  hold 
and  use,  it  cannot  convert  it  from  the  original 
design  of  the  Legislature  by  refusing  to  trans- 
port passengers  and  their  property  ;  a  depart- 
ure from  that  design  in  the  use  would  work  a 
forfeiture  of  their  privileges  ;  and  the  Legisla- 
ture, from  the  nature  of  the  grant,  would  nave 
a  right  to  interfere,  even  had  no  such  power 
been  reserved  in  the  Act  of  incorporation;  but 
the  power  to  alter,  amend  or  modify,  was  re- 
served in  express  terms  in  the  Act.  The  Leg- 
islature, therefore,  has  the  control  over  it,  and 
may  direct  the  management  and  use  of  the 
M  ml  in  such  manner  as  will  best  subserve  the 
public  interest. 

A  difference  in  principle  has  often  been  at- 
tempted to  be  established  between  those  Acts 
of  the  Legislature  which  authorize  companies 
to  take  private  property  for  the  construction 
of  railroads,  and  those  which  authorize  it  to 
be  taken  for  the  maintenance  of  ferries,  the 
erection  of  bridges,  and  the  construction  of 
turnpike  roads ;  out  from  the  best  reflection  I 
have  been  able  to  give  the  subject,  I  have  been 
unable  to  discover  any  such  difference  in  prin- 
ciple. In  the  use  of  railroads,  the  Co.  furnish 
thecarsand  receive  the  fare  for  the  transporta- 
tion of  passengers  and  their  property ;  so  in 
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the  use  of  ferries,  the  Co.  furnishes  the  boat 
and  receives  the  fare  for  the  like  services.  The 
latter  have  been  considered  and  treated  as  pub- 
lic franchises  from  the  earliest  grants ;  why, 
therefore,  should  not  the  former?  I  admit 
that  in  the  use  of  bridges  and  turnpikes  there 
is  more  latitude  given  to  the  individual  who 
wishes  to  transport  his  person  or  his  property, 
as  to  the  mode  and  manner  in  which  it  shall 
be  done,  than  there  is  in  the  use  of  railroads 
or  ferries.  In  the  use  of  the  former,  he  ac- 
complishes his  object  by  the  aid  of  his  own 
23*]  vehicle,  and  takes  his  own  *time  to  effect 
it ;  while  in  the  latter,  he  and  his  property  are 
to  be  transported  in  such  vehicles  as  the  com- 
panies provide.  But  the  mode  does  not  alter 
the  nature  of  the  object ;  either  method  is  to 
effect  the  same  purpose,  to  wit :  the  transpor- 
tation of 'the  person  and  his  property.  The 
difference  in  the  mode  of  accomplishing  the 
object  arises  from  the  nature  and  necessity  of 
the  case.  In  the  one  case,  safety  and  expedi- 
tion render  it  necessary  that  the  Co.  should 
furnish  the  vehicle  ;  in  the  other,  the  traveler 
may  secure  both  of  these  objects  by  furnishing 
his  own.  In  the  one  case  it  is  practicable,  in 
the  other  it  is  not,  consistently  with  the  safety 
of  the  traveler.  It  is  not  only  necessary  that 
railroad  companies  should  provide  the  cars, 
and  ferry  companies  the  boats,  to  secure  to  the 
traveler  safety  and  expedition,  but  it  is  so  also 
as  a  matter  of  economy.  The  privileges,  there- 
fore, allowed  these  companies,  to  provide  the 
vehicles  for  the  accommodation  of  travelers, 
is  a  public  benefit,  and  this  is  an  additional 
fact  to  show  their  design  for  public  use.  rather 
than  evidence  in  favor  of  a  contrary  inference. 
I  cannot,  therefore,  realize  any  material  dif- 
ference in  principle  in  these  two  classes  of  Acts 
of  incorporation ;  and  it  has  been  repeatedly 
held  that  the  Acts  authorizing  private  prop- 
erty to  be  taken  for  the  use  of  ferries,  bridges 
and  turnpikes,  are  Acts  authorizing  it  to  be 
taken  for  public  use,  although  the  individual 
companies  to  whom  these  privileges  are  grant- 
ed receive  the  emoluments  arising  from  the 
grants.  In  the  case  of  Charles  River  Bridge 
Co.  v.  Warren  Bridge  Co.,  7  Pick.,  496,  Put- 
nam. J..  says  that  "Bridges  and  ferries  are 
publiei  juris  ;  a  toll  is  granted  for  services  ren- 
dered to  the  public;"  and  again  he  says:  "The 
proprietors  of  a  bridge  or  ferry  are  under  great 
liabilities  to  the  public,  and  compellable  to 
permit  the  public  to  use  them  on  paying  toll." 
In  the  case  of  State  v.  Hampton,  2  N.  H.,  25, 
Woodbury,  ./.,  says :  "  It  has  always  been  un 
derstood  in  this  State,  and  all  turnpike  grants 
have  been  made  on  the  hypothesis,  that  lands 
taken  for  turnpike  roads  are  taken  for  public 
purposes."  In  the  case  of  Rogers  v.  Bradshaw, 
20  Johns.,  742,  Chancellor  Kent,  in  delivering 
24*]  the  opinion  *of  the  court,  remarks  that 
"Turnpike  roads  are.  in  point  of  fact,  the 
most  public  roads  or  highways  that  are  known 
to  exist,  and  in  point  of  law  they  are  made  en- 
tirely for  public  use,  and  the  community  have 
a  deep  interest  in  their  construction  and  pres- 
ervation." If  the  Acts  authorizing  companies 
to  take  private  property  for  the  maintenance 
of  ferries,  the  erection  of  toll  bridges,  and  the 
construction  of  turnpikes,  are  Acts  authorizing 
it  to  be  taken  for  public  purposes,  as  it  appears 
to  me  they  most  clearly  are ;  and  if  there  is  no 
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material  difference  in  principle  between  these 
Acts  and  those  incorporating  railroad  compa- 
nies in  this  respect,  reasoning  from  analogy,  I 
feel  myself  constrained  to  come  to  the  conclu- 
sion that  the  taking  of  private  property  for 
the  construction  of  the  railroad  in  question  was 
the  taking  it  for  public  purposes  ;  and  as  the 
Act  made  ample  provision  for  the  individual 
owners  whose  property  was  to  be  taken  for 
this  purpose,  it  appears  to  me  it  is  strictly 
within  the  provisions  of  the  Constitution ;  and 
the  only  remaining  question  to  be  considered 
is,  whether  it  was  properly  pleaded  in  justifi- 
cation of  the  trespass  alleged. 

Formerly,  much  diversity  of  opinion  seems 
to  have  existed  as  to  the  true  rule  of  pleading 
statutes  with  provisos  and  exceptions.  In  the 
case  of  Cathcart  v.  Hardy,  2  Maule  &  S.,  540, 
Ld.  Ellenborough  said:  "The  rule  was  in- 
flexible; if  there  be  a  substantive  proviso  creat- 
ing an  exception,  it  was  for  the  party  who 
would  bring  himself  within  it  to  plead  it." 
Bacon,  however,  declared  the  rule  to  be,  that 
if  there  be  in  that  clause  of  an  Act  of  Parlia- 
ment which  is  plead,  any  proviso  or  exception, 
this  must  be  recited,  although  it  should  make 
against  the  party  reciting  it;  for  as  the  proviso 
or  exception  is  parcel  of  the  clause  which  is 
plead,  if  this  should  be  omitted,  it  would 
amount  to  a  misrecital  of  the  clause,  6  Bac. 
Abr.,  Stat.  L.,  395;  but  the  rule  which  seems 
to  have  prevailed,  and  which  has  been  adopted 
by  our  judicial  tribunals,  is  the  one  with  a 
single  exception  laid  down  by  Treby,  Ch.  J.t 
in  the  case  of  Jones  v.  Axen,  1  Ld.  Raym.,  120. 
He  says:  "Where  an  exception  is  incorporated 
in  the  body  of  a  clause,  he  who  pleads  the 
clause  ought  also  to  plead  the  exception;  but 
when  there  *is  a  clause  for  the  benefit  of  [*25 
the  pleader,  and  afterwards  follows  a  proviso 
which  is  against  him,  he  shall  plead  the  clause 
and  leave  it  to  his  adversary  to  show  the  pro- 
viso." In  the  case  of  Teel  v.  Fonda,  4  Johns., 
305,  Mr.  J.  Van  Ness  says  the  only  error  in  this 
rule  of  Ch.  J.  Terby  is  in  restricting  it  to  pro- 
visos contained  in  a  subsequent  section  or  stat- 
ute which  was  not  warranted  by  the  cases;  and 
in  the  case  of  Hart  v.  Cleis,  8  Johns.,  41,  the 
court  say:  "If  the  exception  or  proviso  forms 
no  part  of  the  plaintiff's  title  or  right  of  action, 
but  merely  a  matter  of  excuse  for  the  defend 
ant,  it  need  not  be  plead,  but  left  to  the  oppo- 
site party."  I  think,  therefore,  we  may  fairly 
infer  from  the  authorities,  that  it  is  immaterial 
whether  the  proviso  or  exception  is  in  the  same 
clause  or  a  subsequent  one,  if  the  proviso  or 
exception  is  necessary  to  give  the  party  plead- 
ing the  clause  the  right  he  claims  under  it,  he 
must  plead  it.  If,  on  the  other  hand,  the  pro- 
viso or  exception  forms  no  part  of  such  right, 
but  merely  a  matter  of  excuse  for  the  opposite 
party,  he  need  not  plead  it,  but  may  leave  it  to 
the  party  who  is  to  avail  himself  of  the  benefit 
of  it. 

The  defendants  in  this  plea  set  out  substan- 
tially the  part  of  the  clause  authorizing  them 
to  enter  and  take  the  plaintiff's  property  for 
the  construction  of  their  road,  without  setting 
out  the  proviso.and  in  order  to  determine  wheth- 
er it  was  necessary  for  them  to  set  out  the  pro- 
viso, it  becomes  necessary  to  consider  its  nat- 
ure and  character.  The  proviso  prescribes  the 
condition  on  which  the  property  of  individuals 
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is  to  be  taken  from  them  and  converted  to  pub- 
lic use.  It  is  a  condition  required  by  the  Con- 
stitution, and  without  which  the  property  can- 
not be  taken  for  the  purposes  contemplated  by 
the  Act;  it.  therefore,  constitutes  an  essential 
part  of  the  clause  to  show  the  very  existence 
of  the  right  the  parties  claim  under  it.  The 
plea  treats  the  Act  in  the  same  manner  it 
would  had  it  not  contained  the  proviso.  Suppose 
the  Act  had  been  passed,  authorizing  the  Co. 
to  enter  upon  and  take  possession  of  and  use 
all  such  lands  and  real  estate  as  might  be  in- 
dispensable for  the  construction  and  mainte- 
nance of  their  road,  without  requiring  the  Co. 
to  pay  a  compensation  to  the  individuals  whose 
126*1  'property  should  be  taken,  could  the  Co. 
justify  the  taking  of  the'  property  under  it? 
Would  not  such  an  Act  be  in  direct  violation 
of  the  Constitution,  and  absolutely  void?  It 
appears  to  me  it  would,  beyond  all  doubt,  and 
that  such  an  Act,  however  well  pleaded,  could 
form  no  justification  for  the  trespass  alleged. 
But  it  was  said  by  the  defendants'  counsel  that 
this  proviso  formed  a  condition  subsequent  and, 
therefore,  it  was  unnecessary  for  the  defend- 
ants to  plead  it,  to  justify  their  entering  and 
taking  the  plaintiff's  property  for  the  construc- 
tion of  their  road;  and  the  Supreme  Court  seem 
to  have  entertained  the  same  views  with  re- 
spect to  the  construction  of  this  statute,  for 
they  say:  "The  purchase  of  the  land  on  the 
payment  of  the  appraised  damages  is  a  condi 
tion  precedent  to  the  vesting  of  the  fee  simple 
of  the  land  required  for  the  road  in  the  Cor- 
poration, but  not  to  their  right  to  enter  upon 
and  take  possession  of  and  use  it  for  the  con- 
struction of  their  road."  If  the  payment  of 
damages  was  only  a  condition  precedent  to 
vesting  the  fee  of  the  land,  and  not  to  taking 
possession  and  using  the  land  for  the  construc- 
tion of  the  road,  then  it  is  obvious  the  proviso 
does  not  require  the  defendants  to  pay  dam- 
ages for  the  use  of  the  land  for  the  construction 
of  the  road  or  for  its  continuance;  for  if  the 
payment  of  damages  is  a  condition  precedent 
only  to  the  vesting  of  the  fee,  and  not  to  the 
construction  and  continuance  of  the  road,  the 
Co.  may  never  desire  the  fee;  it  is  wholly  un- 
necessary for  the  purpose  of  their  road ;  all  they 
require  is  the  use  of  the  land  during  the  time 
of  their  grant,  and  the  individual  who  has  lost 
the  use  of  his  property  during  that  period,  and 
if  it  consist  in  buildings  which  have  been  de- 
stroyed, has  lost  it  forever;  is  without  the 
means  of  redress,  because  the  Co.  do  not  desire 
to  become  seised  in  fee  of  the  land  they  occupy. 
If  such  be  the  true  construction  of  the  Act,  or 
if  the  Act  does  not  require  the  Co.,  on  taking 
possession  of  the  land  and  constructing  the 
road  (I  will  not  sav  in  making  the  necessary 
surveys  to  determine  the  route),  but  on  con- 
verting it  from  a  private  to  a  public  use,  then 
am  I  prepared  to  say  that  in  my  judgment  it 
is  in  violation  of  the  Constitution  and  void  and, 
27*1  of  course,  could  *form  no  justification 
for  the  trespass  alleged.  The  Constitution  de- 
clares that  private  property  Hhall  not  be  taken 
for  public  ii-c  without  a  ju-t  compensation. 
When  is  the  compensation  to  be  mtulc?  Clear- 
ly, on  the  taking  of  the  property;  for  it  declares 
it  -hull  not  be  taken  without  a  just  compenxa 
tion.  It  is  to  be  simultaneous  with  the  act  of 
taking  the  property;  that  is,  depriving  the  own- 
WKND.  18. 


er  of  the  use  and  benefit  of  it,  and  appropriat- 
ing it  to  public  use.  This  appears  to  me  to  be 
the  fair  and  rational  construction  of  this  clause 
of  the  Constitution;  the  framers  of  it  could  not 
have  designed  that  the  private  property  of  in- 
dividuals, which,  in  some  instances,  might  con- 
stitute their  whole  means  of  subsistence,  should 
be  taken  upon  credit.  Adopt  the  contrarv 
construction,  and  it  enables  the  Co.  who  may 
be  authorized  to  take  the  property,  to  deprive 
the  individual,  in  some  instances,  of  his  whole 
estate  for  a  time  at  least;  and  if  the  Co.  finally 
prove  insolvent,  a  total  loss  would  ensue. 
Could  the  framers  of  the  Consitution  ever  have 
intended  to  arrest  from  individuals,  by  the 
strong  arm  of  government,  their  property,  and 
compel  them  to  rely  upon  the  precarious  and 
uncertain  responsibility  of  railroad  companies? 
I  cannot  for  a  moment  believe  it.  The  power 
of  taking  private  property  for  public  purposes 
is  at  best  an  arbitrary  power,  and  justified  only 
by  the  law  of  necessity  and,  therefore,  should 
never  be  exercised  without  rendering  promptly 
a  just  equivalent  to  the  individual  sufferer. 

I  am  aware  that  under  the  statutes  authoriz- 
ing the  construction  of  canals,  the  Commission- 
ers are  authorized  to  take  private  property;  and 
that  the  damages  are  afterwards  to  be  appraised 
and  paid  for  by  the  State;  and  that  the  right  of 
the  Commissioners  to  enter  upon  and  take  the 
property  of  individuals  before  the  State  com- 
pensates the  owner,  has  been  sanctioned  by  the 
judicial  decisions  of  this  State.  See  Rogers  v. 
Bradxhaw,  20  Johns.,  744;  Jerome  v.  Ross,  7 
Johns.  Ch.,  343;  Wheelock  v.  Young,  4  Wend., 
650.  And  although  I  am  decidedly  of  the  opin- 
ion that  the  construction  given  to  the  Consti- 
tution under  these  decisions  is  a  forced  con- 
struction, and  one  which  was  pressed  upon  the 
court,  from  the  extreme  necessity  of  the  case. 
I  do  not  *feel  disposed  to  controvert  [*28 
them,  nor  is  it  necessary  to  do  so,  for  the  pur- 
pose of  coming  to  the  conclusion  I  have  arrived 
at,  in  the  case  under  review.  The  strong  rea- 
son why  a  strict  and  rigid  compliance  with  the 
terms  of  the  Constitution  has  not  been  required, 
where  private  property  has  been  taken  for  the 
construction  of  canals,  is,  from  the  undoubted 
responsibility  of  the  State  to  compensate  the 
owner.  When  legal  provisions  have  been  made 
for  payment  by  the  State,  it  has  been  deemed 
ready  pay  or  an  equivalent.  But  this  reason 
cannot  exist  in  its  full  force  when  applied  to 
incorporated  companies.  They  are  often  irre- 
sponsible, and  no  such  general  rule  can  be  es- 
tablished as  applicable  to  them,  without  great  ly 
hazarding  the  property  of  the  individual  I  am 
decidedly  of  the  opinion,  therefore,  that  no 
such  construction  can.  with  propriety,  be  given 
to  the  Constitution  when  applied  to  them;  and 
if  the  Act  admits  of  such  a  construction,  and 
such  only,  then  is  it  unconstitutional  and  void, 
and  could  furnish  no  protection  to  the  defend- 
ants even  had  they  net  out  the  proviso,  unless 
they  had  averred  that  they  had  satisfied  t  he- 
damages,  or  that  they  were  ready  and  willing 
to  make  satisfaction.  But  I  have  before  come 
to  the  conclusion  that  this  Act  is  constitutional, 
and  I  do  not.  therefore,  give  it  the  construction 
which  it  received  from  the  Supreme  Court.  I 
cannot  believe  it  was  the  intention  of  the  Leg- 
islature that  the  defendants  should  he  permitted 
to  take  possession  and  use  the  land  of  individ- 
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uals  for  the  construction  and  maintenance  of 
the  road  and  afterwards  pay  the  damages  only 
as  a  condition  of  becoming  seised  and  vested 
of  the  fee.  They  intended  that  the  individual 
whose  property  was  taken  should  be  paid  his 
damages;  and  although  the  fee  was  to  vest  on 
the  payment  of  the  damages,  yet  it  was  not  for 
the  fee  the  damages  were  to  be  paid,  but  for 
the  occupancy,  for  the  purpose  of  building  and 
maintaining  the  road  during  the  period  of  the 
grant.  Not  that  this  occupancy  was  to  precede 
the  assessment,  but  the  Commissioners  are  to 
anticipate  what  the  damages  would  be  for  the 
occupancy  of  these  lands  for  the  use  and  main- 
tenance of  the  road  during  that  period.  If, 
however,  occupancy  should  precede  assess- 
ment, it  does  not  follow  that  it  should  be  such 
29*]  *an  occupancy  as  would  be  necessary  to 
construct  the  road;  a  mere  location  of  the  track, 
without  breaking  the  ground,  would  be  an  oc- 
cupancy. 

From  the  view,  therefore,  I  have  taken  of 
this  case,  I  feel  myself  bound  to  come  to  the 
conclusion  that  the  proviso  in  the  clause  grant- 
ing the  right  of  entry  was  an  inseparable  part 
of  it,  and  essential  to  its  very  existence;  that 
without  it  the  Act  would  be  imperfect,  and 
form  no  ground  on  which  the  defendants  could 
justify;  and  that  in  order  to  justify,  they  were 
bound  to  set  out  the  proviso  as  well  as  the  en- 
acting clause  which  preceded  it;  and  not  hav- 
ing done  so,  their  plea  is  insufficient,  and  the 
demurrer  is  well  taken.  I  am.  therefore,  for 
reversing  the  judgment  of  the  Supreme  Court, 
with  leave  to  the  defendants  to  amend  their 
plea  on  payment  of  costs. 

By  Senator  Maison.  The  question  presented 
in  this  case  is,  whether  the  defendants  have 
shown  enough  in  their  plea  to  justify  them- 
selves in  taking  possession  of  and  using  the 
plaintiff's  property,  in  the  manner  they  in  their 
plea  have  admitted;  and  this  involves  the  con- 
sideration, whether  the  Act  of  the  Legislature 
of  this  State,  as  far  as  set  forth  in  the  plea,  is 
or  can  be  deemed  a  constitutional  law;  for  if  it 
be  unconstitutional,  then,  clearly  the  defend- 
ants must  fail  in  the  justification,  which  they 
have  set  forth  in  their  plea,  and  the  demurrant 
must  prevail. 

Our  States  and  Union  are  governed  by  writ- 
ten Constitutions,  the  provisions  of  which  are 
framed  with  the  most  studied  caution,  and  de- 
signed to  relieve  the  people  from  an  uncontrol- 
lable despotic  power,  under  which  they  had 
lived,  and  to  interpose  barriers  to  the  exercise 
of  that  power,  to  the  preservation  of  their  lives, 
liberty  and  property,  which  they  saw  and  knew 
were  so  eminently  endangered  while  subjected 
to  the  caprice  of  a  Parliament,  whose  political 
power  was  omnipotent,  unregulated,  and  un- 
controlled by  any  written  Constitution.  We 
read  from  Blackstone's  Commentaries,  1st  vol., 
160,  that  "the  power  and  jurisdiction  of  Parlia- 
ment [says  Sir  Edward  Coke]  is  so  transcend- 
ent and  absolute,  that  it  cannot  be  confined, 
3O*]  either  for  causes  or  persons,  *within  any 
bounds;  and  of  this  high  court  he  adds,  it  may 
be  truly  said  «  anliquitatem  gpectes,  est  vetusti»- 
sima;  ri  dignitatem,  est  honor atissima;  sijuris- 
dictionem,  est  capadssima.  It  has  sovereign  and 
uncontrollable  authority  in  the  making,  con- 
firming, enlarging,  restraining,  abrogating,  re- 
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pealing,  reviving  and  expounding  of  laws, 
concerning  matters  of  all  possible  denomina- 
tions, ecclesiasical  or  temporal,  civil,  military, 
maritime  or  criminal.  This  being  the  place 
where  that  absolute,  despotic  power,  which 
must  in  all  governments  reside  somewhere,  is 
intrusted  by  the  Constitution  of  these  king- 
doms. All  mischiefs  and  grievances,  operations 
and  remedies,  that  transcend  the  ordinary 
course  of  the  laws,  are  within  the  reach  of  this 
extraordinary  tribunal.  It  can  regulate  or  new 
model  the  succession  of  the  Crown,  as  was  done 
in  the  reigns  of  Henry  VIII.  and  William  III. 
It  can  alter  and  establish  the  religion  of  the 
land,  as  was  done  in  a  variety  of  instances  in  the 
reigns  of  King  Henry  VIII.  and  his  three  chil- 
dren. It  can  change  and  create  afresh  even  the 
Constitution  of  the  kingdom,  and  of  Parlia- 
ments themselves;  as  was  done  by  the  Act  of 
union  and  the  several  statutes  for  triennial  and 
septennial  elections.  It  can,  in  short,  do  every- 
thing that  is  not  naturally  impossible;  and 
therefore,  some  have  not  scrupled  to  call  its 
power  by  a  figure  rather  too  bold,  the  omnipo- 
tence of  Parliament.  True  it  is,  that  what  the 
Parliament  doth,  no  authority  on  earth  can 
undo."  Under  our  state  and  federal  institu- 
tions, the  powers  of  the  general  and  state  gov- 
ernments are  clearly  defined  and  well  under- 
stood. The  Government  of  the  U.  S.  is  a 
government  of  delegated  power,  and  it  can  ex- 
ercise none  other  than  that  which  is  clearly 
and  distinctly  given;  to  it  the  people  have  lit- 
erally said,  "thus  far  shall  thou  go  and  no  far- 
ther." To  guard  against  the  right  of  assuming 
or  exercising,  by  inference,  any  powers  besides 
those  delegated,  provision  was  made  in  the  10th 
article  in  amendment  of  that  Constitution,  that 
"The  powers  not  delegated  to  the  United  States, 
by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively 
or  to  the  people;"  and  delegated  powers  are  so 
far  restricted  in  their  exercise,  that  "No  per- 
son shall  be  deprived  of  life,  liberty  or  prop 
erty,  *without  due  process  of  law,  nor  [*31 
shall  private  property  be  taken  for  public  use 
without  just  compensation."  The  Constitu- 
tion of  this  State  is  not  a  Constitution  delegat- 
ing power,  but  a  Constitution  regulating  and 
restraining  power.  The  Legislature  of  our 
State,  composed  of  the  representatives  of  the 
sovereign  power,  have  the  right  to  exercise 
sovereign  power;  and  it  is  the  same  in  degree 
as  the  English  Parliament,  except  so  far  as  it 
is  restrained  by  the  Constitution  itself,  and  the 
Constitution  of  the  U.  S.  In  our  Constitution 
is  introduced  the  same  restraint  upon  the  exer- 
cise of  absolute  power,  to  wit:  "No  person  shall 
be  deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law;  nor  shall  private  prop- 
erty be  taken  for  public  use  without  just  com- 
pensation." Without  these  restraints  upon 
legislative  power,  private  property,  without 
compensation,  could  be  taken  for  the  public 
use,  as  in  England  and  in  S.  C.,  where  no  such 
restraints  exist.  Governor,  etc. ,  of  the  Cast  Plate 
Mfg.  Co.  v.  Meredith,  4  T.  B.,  794;  StarJet  v. 
McOowen,  I  Nott  &  McC.,  S.  C.,  387.  And  it 
is  with  great  regret  I  notice  this  case  in  S.  C., 
as  existing  in  a  free  republican  country,  where 
the  enjoyment  of  private  property  should  al- 
ways be  held  sacred  and  inviolable,  except  in 
urgent  pressing  necessity,  in  regard  to  public 
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health,  public  defense,  or  public  uses.  Even 
in  England,  where  no  restraints  exist,  to  their 
honor  be  it  spoken,  and  in  high  commendation 
of  their  regard  for  private  right,  they  have  not 
outraged  public  justice,  by  taking  from  the 
citizen  his  property  for  public  use  without  com- 
pensation. If  any  case  could  there  have  oc- 
curred, which  would  have  justified  the  exercise 
of  such  despotic  power,  the  public  sense  would 
not  have  been  offended  had  the  government  ex- 
ercised it  towards  the  proprietors  of  the  Isle  of 
Man.  "The  distinct  jurisdiction  of  this  little 
subordinate  royalty,"  says  Blackstone,  1  Com., 
107,  "being  found  inconvenient  for  the  pur- 
poses of  public  justice  and  for  the  revenue  (it 
affording  a  commodious  asylum  for  debtors, 
outlaws  and  smugglers),  authority  was  given 
to  the  treasury,  by  Statute  12  Geo.  I.,  ch.  28, 
to  purchase  the  interest  of  the  then  proprietors, 
32*]  for  the  use  of  the  Crown;  *which  pur- 
chase was  at  length  completed  in  the  year 
1765,  and  confirmed  by  Statute  5  Geo.  III.,  ch. 
26  and  38,  whereby  the  whole  island  and  all  its 
dependencies,  so  granted  as  aforesaid  (except 
the  landed  property  of  the  Atholl  family,  their 
manorial  rights  and  emoluments,  and  the  pat- 
ronage of  bishopricks  and  other  ecclesiastical 
benefices),  are  unalienably  vested  in  the  Crown, 
and  subjected  to  the  regulations  of  the  British 
excise  and  customs. 

Fortunately,  in  the  case  under  consideration, 
the  Legislature  of  this  State  are  not  obnoxious 
to  the  imputation  of  usurping  despotic  power 
in  violation  of  the  Constitution,  by  the  grant 
which  they  have  made  to  the  defendants  in  er- 
ror, authorizing  the  construction  of  their  rail- 
road, to  take  private  property  for  public  use 
without  rendering  compensation,  as  the  plea 
which  they  have  interposed  to  the  plaintiff's 
declaration  would  seem  to  indicate.  That  plea 
insists  that  the  defendants  stand  justified  of 
the  trespass,  because  the  Legislature  of  this 
State  has  given  them  a  right  to  enter  upon, take 
possession  of  and  use  the  plaintiff's  land  for 
the  purposes  of  their  road,  without  alleging  in 
that  plea,  as  they  should  have  done,  that  they 
had  made  to  the  plaintiffs  in  error  a  compen- 
sation for  the  land  thus  used.  I  have, therefore, 
no  hesitation  in  declaring,  that  any  statute  to 
the  extent  only  as  set  forth  in  this  plea,  would 
be  unconstitutional  and  void,  and  would.,  con- 
sequently, afford  no  justification  for  the  tres- 
passes charged.  In  coming  to  this  conclusion, 
I  have  anticipated  the  decision  of  another  ques- 
tion raised  in  this  case,  to  wit :  whether  it  was 
incumbent  on  the  defendants  to  set  forth  in 
their  plea,  that  they  had  made  to  the  plaintiff 
compensation  for  his  lands,  or  whether  this  was 
matter  for  the  plaintiff  to  reply.  On  this  branch 
of  the  case  we  have  heard  much  of  exceptions 
and  provisos  in  statutes,  and  what  their  legal 
effects  are  when  found  in  the  enacting  clause, 
and  when  in  a  subsequent  section.  It  is  unneces- 
sary to  pass  in  review  the  great  number  and 
variety  of  cases  which  have  been  cited  to  us  on 
thi-  point,  as  they  are  all  resolvable  into  a  very 
plain  and  simple  proposition,  and  that  is,  that 
a  party  in  pleading  must  make  out  his  case, 
clearly  and  diHtinctly;  showing  a  state  of  fact* 
which,  if  true,  would  entitle  him  to  judgment. 
;j;{»j  •TegUng  this  pica  by  this  rule,  it  is  evi- 
dent that  the  plea  is  defective. in  that  it  reposes 
upon  a  void  and  unconstitutional  law  (I  mean 
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if  the  law  be  only  to  the  extent  as  set  forth  in 
the  plea,  and  only  so  far  can  we  regard  it  in 
this  case),  for  a  justification,  which  is  no  justi- 
fication, and  upon  which  no  judgment  could 
be  rendered  for  the  defendants.  The  fact  of 
having  made  compensation  for  the  land  taken, 
is  indispensable  to  a  perfect  justification  ;  it  is 
a  fact  intimately  connected  with  the  defend- 
ant's case  and,  indeed,  the  vitally  important 
fact  to  be  alleged,  without  which  the  plea  can- 
not be  sustained,  unless  we  can  sanction  the 
constitutionality  of  a  law  authorizing  the  tak- 
ing of  private  property  for  public  use  without 
compensation.  The  Act  incorporating  the  de- 
fendants is  declared,  in  the  20th  section,  to  be 
a  public  Act,  and  although  the  courts  will,  ex 
officio,  take  notice  of  a  public  Act,  without  its 
being  stated  in  the  pleadings,  yet  it  is  incum- 
bent on  the  party  to  state  all  the  facts  neces- 
sary to  bring  his  case  within  the  protection  af- 
forded by  the  statute.  See  Bennet  v.  Hurd,  3 
Johns.,  438:  Teel  v  Fonda,  4  Id.,  806;  Hart  v. 
Cleis,  8  Id. ,  43.  The  fact  of  compensation  hav- 
ing been  made,  is  a  link  in  the  chain  of  perfect 
defense,  and  as  we  cannot  presume  that  pay- 
ment has  been  made,  it  is  necessary  for  the 
party  in  his  pleading  to  allege  it.  The  plaintiff 
cannot  be  called  upon  to  reply  to  the  defend- 
ants' plea,  unless  that  plea  make  out  a  perfect 
defense.  Can  it  with  any  reason  be  pretended 
that  the  plaintiff  should  be  held  to  reply  that 
the  defendants  had  not  made  him  compensation 
for  the  lands  taken  ?  This  would  cast  upon 
the  plaintiff  the  burden  of  proving  a  negative. 
How  could  he  prove  that  the  defendants  had 
never  paid  him  ? — and  yet  how  perfectly  with- 
in the  power  of  the  defendants  to  prove  pay- 
ment, if  payment  had  actual!}  been  made.  It 
is  only  necessary  to  state  the  proposition,  that 
its  palpable  absurdity  may  be  seen. 

I  have  thus  far  remarked  upon  the  plea  with- 
out any  particular  reference  to  the  provisions 
of  the  Act  under  which  the  defendants  seek  to 
justify.  Let  us  examine  that  Act.  with  a  view  of 
ascertaining  the  correctness  of  the  conclusions 
to  which  I  have  arrived.  We  are  not  to  pre- 
sume *that  the  Legislature  intended  to  de  |"*34 
prive  the  plaintiff  of  his  lands  without  compen- 
sation ;  and  we  are  bound  to  give  such  con- 
struction to  this  section  as  will  carrv  out  the 
intention  of  the  Legislature,  without  infringing 
upon  or  violating  the  provisions  of  the  Consti- 
tution. Their  enactments  are  to  be  intended  to 
be  made  in  subordination  to, ami  not  in  violation 
of  that  instrument.  What,  then,  did  the  Legisla- 
ture understand. and  what  do  we  understand  by 
the  expression  "nor  shall  private  property  be 
taken  for  public  use,"  and  what  did  they,  and 
should  we  understand  by  the  expression  "with- 
out just  compensation  T^The  entering  upon  land 
and  making  the  necessary  surveys  and  exmnin- 
alions  thereof  for  the  purpose  of  determining 
the  most  advantageous  route,  place  or  places,  for 
the  proper  line, course, road  and  way.  whereon  to 
!  construct  the  single  or  double  railroad  or  ways, 
'  is  not,  in  ordinary  acceptation  or  legal  contem- 
j  plation,  the  taking  of  land;  there  is  no  exercise 
of  conclusive  control  or  authority  over  the  soil, 
A  mere  passing  over  for  the  purpose  of  exam- 
ining and  surveying  the  most  feasible  route  for 
the  road, and  of  the  lands  necessary  to  l>e  taken, 
on  which  to  construct  the  road,  cannot  In-  said 
to  be  taking  the  land  thus  examined  urn!  sur- 
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veyed.  But  wheo  the  examinations  and  sur- 
veys are  completed,  and  the  defendants  in  pur- 
suance thereof  have  selected  the  lands  intended 
for  the  objects  of  the  incorporation;  when  they 
enter  upon  the  possession  of  and  use  the  lands 
thus  selected  in  the  construction  of  their  road, 
regardless  and  in  defiance  of  the  rights  and  pos- 
session of  the  owner  of  the  fee,  then  may  it  be 
said,  in  common  parlance  and  in  legal  sense, 
that  the  defendants  have  taken  the  plaintiff's 
land ;  they  are  using  it  as  their  own,  in  exclusion 
of  the  plaintiff's  right  to  use  it.  Although  the 
legal  fee  may  not  be  in  them,  yet  are  they  exer- 
cising all  the  attributes  of  absolute  ownership; 
they  tear  down  houses  and  out-houses  ;  they 
cut  up  gardens,  meadows,  fields  and  farms  ; 
they  reduce  hills  and  fill  up  valleys  ;  they  tear 
down  fences,  cut  up  and  use  the  soil,  as  best 
answers  their  purposes,  and  do  every  act  in  re- 
lation thereto,  which  the  absolute  owner  of  the 
fee  can  do.  If  this  is  not  taking  land,  I  know 
not  what  act  shall  be  deemed  evidence  of  tak- 
35*]  ing.  Can  land  be  thus  *taken  and  used, 
and  cut  up,  and  disfigured,  and  occupied  with- 
out making  compensation  to  the  owner  ?  The 
defendant's  plea  in  this  case  insists  that  it  can, 
and  we  are  called  upon  solemnly  to  determine 
that  such  pretensions  are  well  founded, and  ac- 
cording to  constitutional  law.  Is  it  pretended 
that  the  taking  of  land  means  the  taking  the 
fee  of  the  land ;  that  no  citizen  shall  be  de- 
prived of  the  fee  of  his  land  without  just  com- 
pensation ?  Is  it,  then,  to  be  understood  that 
the  Legislature  can  do  anything  and  everything 
with  the  property  of  the  citizen  ;  and  author- 
ize its  use  and  occupancy  for  all  time  to  come, 
and  that,  too.under  constitutional  sanction,  so 
long  as  they  do  not  interfere  with  the  fee  ? 
Such  a  position  would  shock  the  common  sense 
of  the  community,  outrage  public  justice,  and 
desecrate  upon  the  altar  of  unrestrained  om- 
nipotent legislation,  which  is  despotism,  the 
life  blood  and  spirit  of  the  Constitution.  But 
private  property  shall  not  betaken  without  just 
compensation.  There  can  be  no  diversity  of 
opinion  as  to  the  meaning  of  the  words  "  just 
compensation."  It  is  a  fair  equivalent  in  money, 
a  quid  pro  quo  ;  it  is  a  recompense  in  value  for 
the  property  taken.  When  the  compensation 
is  to  be  made,  may  perhaps  be  a  matter  of  doubt 
— whether  before  the  property  is  taken  or  used, 
or  afterwards.  It  must  either  be  paid  before 
the  property  is  taken,  or  within  a  reasonable 
time  thereafter  ;  and  the  making  of  this  com- 
pensation must  be  as  absolutely  certain, as  that 
the  property  is  taken  ;  it  must  not  be  depend- 
ent on  any  hazard,  casualty  or  contingency 
whatever.  This  I  understand  to  be  the  spirit 
of  our  legislation  hitherto,  on  subjects  of  this 
character. 

The  16th  section  of  the  Act  to  Regulate  High- 
ways, 2  R.  L.,  217,  authorizes  the  laying  out  of 
roads,  through  improved  and  cultivated  lands, 
and  declares  that  the  owner  or  owners  thereof 
shall  be  paid  such  damages  as  he  or  they  may 
sustain  by  reason  thereof.  The  section  then 
prescribes  the  manner  in  which  such  damages 
shall  be  ascertained, and  declares  that  the  whole 
of  said  damages,  together  with  the  charges  of 
the  commissioners,  justices  and  freeholders, 
and  summoning  the  jury,  shall  be  presented  to 
the  Board  of  Supervisors  of  the  county,  who 
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shall  cause  the  same  to  be  *raised,  lev-  [*36 
ied  and  collected  in  the  town  in  which  the  lands 
lie,  in  the  same  manner  as  the  other  town 
charges  are  by  law  directed  to  be  raised,  levied 
and  collected,  and  order  the  same  to  be  paid  to 
the  commissioners  of  the  town,  who  shall  pay 
the  owner  the  sum  assessed  to  him,  and  appro- 
priate the  residue  to  satisfy  the  costs.  Here, 
the  faith  and  solvency  of  the  town  are  pledged 
to  the  owner,  that  he  shall  certainly  be  paid  for 
his  property  taken  for  the  road.  In  such  case 
the  property  is  allowed  to  be  taken  and  used 
before  payment,  and  for  the  reason  that  the 
payment  will  certainly  be  made  without  hazard 
or  doubt.  Cadwallader's  Heirs  v.  Mcllwy.  \  A. 
K.  Marsh,  84  ;  Jackson  v.  Winn's  Heirs,  4Litt., 
323. 

So  the  Act  in  relation  to  the  Opening  and  Lay- 
ing out  Streets  in  the  City  of  N.  Y. .  2  R.  L. ,  409. 
sec.  178,  provides  that  when  any  lands,  etc., 
shall  be  required  for  the  purpose  of  opening 
any  public  square,  place,  street  or  avenue,  etc., 
or  for  the  purpose  of  laying  out  and  forming 
or  extending,  enlarging,  straightening,  alter- 
ing or  otherwise  improving  any  street,  or  pub- 
lic place,  so  to  be  laid  out,  etc.,  the  same  may 
be  taken,  and  compensation  and  recompense 
made  to  the  parties,  etc.,  and  the  mayor,  alder- 
men and  commonalty  of  the  city  may  make 
application  to  the  Supreme  Court  for  the  ap- 
pointment of  commissioners,  who  are  to  assess 
the  damages  to  the  owners  whose  lands  are  tak- 
en, etc.,  in  the  manner  prescribed  by  the  Act, 
and  to  make  report  thereof  to  the  Supreme 
Court,  etc.;  upon  the  final  confirmation  of  the 
report,  the  Corporation  are  declared  seised  in 
fee  of  the  lands,  etc.,  thus  required  for  the 
public  use,  and  may  immediately  take  posses- 
sion thereof,  etc.  In  this  Act,  also  provision 
for  certain  payment,  without  hazard,  is  made; 
the  183d  section,  page  418,  declares  that  the 
damages  assessed,  etc,  shall,  within  four 
months  after  the  confirmation  of  the  report, 
be  paid  by  the  mayor,  aldermen  and  common- 
alty; and  the  damages  are  to  be  raised  by  tax, 
upon  those  of  the  citizens  who  ought  to  pay 
the  same.  The  faith  and  solvency  of  the  city  are 
here  pledged  for  payment.  To  the  same  pur- 
port is  the  "  Act  for  Opening  and  Improving 
Great  Roads  Within  this  State,"  3  Greenl.  ed. 
L.,  284,  which  provides  *f or  the  assess  [*3  7 
ment  of  damages,  and  directs  payment  out  of 
the  proceeds  of  three  successive  lotteries  by 
that  Act  authorized. 

The  3d  section  of  the  Canal  Act,  Sess.  L.  of 
1817,  ch.  262,  declares  it  shall  be  lawful  for  the 
Canal  Commissioners  to  enter  upon,  take  pos- 
session of,  and  use  all  and  singular,  any  lands, 
etc.,  for  the  promotion  of  the  improvements 
intended  by  that  Act.  The  section  then  pre- 
scribes the  mode  in  which  the  damages  are  to 
be  assessed,  and  declares  "The Canal  Commis- 
sioners shall  pay  the  damages,  so  to  be  assessed 
and  appraised,  and  the  fee  simple  of  the  prem- 
ises so  appropriated  shall  be  vested  in  the  peo- 
ple of  this  State."  The  Act  does  not  provide 
any  funds  for  the  payment  of  the  damages  thus 
assessed;  and  although  the  faith  of  the  State  is 
impliedly  pledged  for  the  payment  of  these 
damages,  yet  was  their  payment  dependent 
upon  the  Contingency  of  the  Legislature  being 
willing  to  make  provision  for  their  payment. 
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With  all  due  respect  for  the  decision  of  the 
•court  in  the  case  of  Rogers  v.  Bradshaw,  20 
Johns.,  735,  and  while  I  am  not  disposed  to  ar- 
raign or  question  the  high  honor  and  integrity 
of  the  people's  representatives,  I  cannot  sub 
scribe  to  the  constitutionality  of  the  law  de- 
priving the  citizen  of  his  property. without  pro- 
viding an  absolute,  certain  mean  for  making 
to  him  ample  remuneration;  nor  could  Icon- 
sent  to  surrender  or  compromise  my  judgment 
upon  the  faith  I  might  have  in  the  liberality, 
magnanimity  or  justice  of  the  Legislature,  that 
they  would  make  provision  fora  justcompen 
sation.or  payment  for  the  property  taken.  Nei- 
ther can  I  subscribe  to  the  doctrine  of  the  case 
of  Jertme  v.  Rons.  7  Johns.  Ch.,  344,  which 
arose  under  the  same  Canal  Act,  in  which 
Chancellor  Kent,  says:  "  If  the  Act  we  are  ex- 
amining has  omitted  to  make  any  provision  for 
the  assessment  and  payment  of  damages,  for 
such  temporary  use  (the  use  of  a  rocky  hill  in 
getting  stone  for  a. dam),  it  may  have  escaped 
the  attention  of  the  Legislature,  or  the  case 
may  have  been  deemed  at  the  time  immaterial 
and  unimportant.  The  omission,  however,  if  it 
be  one,  does  not  prevent  the  right  of  the  Com- 
missioners to  enter  and  use  the  land;  nor  pre- 
vent the  just  claim  of  the  owner  upon  the  Com- 
38*]raissioners  or  the  *Legislature  for  his  rea- 
sonable compensation.  The  Commissioners  are 
not  trespassers,  when  the  Act  authorizes  them 
to  enter  before  the  damages  are  paid  for.  This 
was  so  understood  and  declared  in  Rogers  v. 
Bradxhav*.  The  claim  for  compensation  arises 
after  the  use  has  been  had, and  the  damages  can- 
not well  be  assessed  before  they  have  arisen." 
I  would  have  been  better  satisfied  with  that  de- 
cision if  the  power  of  the  court  had  been  ex- 
erted in  restraining  the  Canal  Commissioners 
from  interfering  with  the  private  rights  of  the 
citizen,  until  adequate  piovision  for  certain 
satisfaction  had  been  made,  as  the  Chancellor 
directed  in  the  case  Gardner  v.  Newburgh, here- 
after to  be  mentioned,  and  as  has  been  the 
course  of  the  court  in  analogous  cases.  Shand 
v.  Henderson,  2  Dow,  Parl.,  521;  Agar  v.  Ca- 
nal Co..  Coop.  Eq..  77.  Belknap  v.  Belknap,  2 
Johns.  Ch  ,463.  The  case  of  Wheelock  v.  Young, 
4  Wend.,  648.  rests  for  its  decision  on  the  cases 
of  Roger*  v.  Bradnhaw  and  Jerome  v.  Rom.  At 
page  650,  the  late  Chief  Justice  says:  "  Any  law 
which  should  authorize  private  property  to  be 
t.ikr-n  for  public  use.  and  should  at  the  same 
time  direct  that  no  compensation  should  be  al- 
lowed for  it,  would  be  unconstitutional;  but 
according  to  the  preceding  cases,  a  law  which 
authorizes  such  appropriations,  and  merely 
omits  to  provide  the  mode  of  making  such 
compensation,  is  not  unconstitutional."  It 
never  could  have  been  the  intention  of  the  Con- 
stitution to  authorize  the  Legislature  to  take 
from  a  citizen  his  property  and  leave  him  to 
trust  for  cotn|M'nsation.  nt  'the  end  of  a  law 
suit  against  the  Canal  Commissioners. or  to  lob- 
by the  Legislature  appealing  to  their  magna 
nimity.  justice  or  mercy,  to  provide  him  a  com- 
pensation for  his  property  taken  for  public  use. 
The  language  of  the  Constitution  is  explicit 
and  unambiguous.  "  Private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation." But  according  to  nome  of  the  above 
decisions,  private  property  may  be  taken  for 
public  use  without  even  any  provision  being 
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!  made  by  law  for  compensation.  Compensation, 

1  according  to  my  understanding,  is  to  be  made 
before  the  property  be  taken;  or,  indulging  in 
great  liberality  of  construction,  the  property 
*may  be  taken,  on  there  being  an  ample  [*39 
and  absolute  provision  made  for  positive,  ces- 
tain  payment,  in  a  reasonable  time,  without 
subjecting  the  citizen  to  hazard,  contingency, 
litigation  or  imploration. 

The  Act  Relative  to  Turnpike  Companies,  1 
R.  L. ,  231,  has  been  cited  to  us  as  more  clearly 
indicative  of  the  sense  of  the  Legislature,  as  to 
the  extent  of  their  constitutional  power,  in  the 
particulars  under  consideration.  The  3d  sec- 
tion of  that  Act  authorizes  the  Commissioners 
appointed  by  the  Governor  to  lay  out  the  road 
directed  by  the  Act  of  incorporation,  and  di- 
rects the  Commissioners  to  file  an  accurate 
map  of  the  survey  of  the  same;  and  in  case  of 
disagreement  between  the  Co.  and  the  owner 
of  the  land  as  to  the  value  thereof  necessary 
for  the  use  of  the  Co.,  and  the  damages  (if 
any)  to  be  done  to  said  land,  the  damages  arc 
to  be  assessed  in  the  manner  prescribed  by  the 
Act,  "  which  each  or  any  of  the  owner  or  own- 
ers of  any  parcel  of  land  used  and  to  be  used 
for  such  road  have  sustained  or  will  sustain ; 
and  the  Company,  upon  paying  said  owner  or 
owners  their  damages,  may  have  and  hold  to 
them  and  their  successors  and  assigns  forever, 
the  lands  and  tenements,  etc.,  provided  that 
nothing  in  this  Act  contained  shall  be  con- 
strued to  authorize  the  said  president  and  di- 
rectors to  enter  upon  such  land  for  the  pur- 
pose of  making  such  road  until  they  have  paid 
such  damages,  '  etc.  It  was  in  the  spirit  of  this 
law  and  of  the  Constitution  that  Chancellor 
Kent,  in  the  case  of  Gardner  v.  Newburgh,  2 
Johns.  Ch.,  166,  remarked:  "  To  render  the  ex- 
ercise of  the  power  valid  [the  power  of  the 
Legislature  to  take  private  property  for  neces- 
sary or  useful  public  purposes],  a  fair  compen- 
sation must  in  all  cases  be  previously  made  to 
the  individuals  affected,  under  some  equitable 
assessment  to  be  provided  by  law.  This  is  a 
necessary  qualification  accompanying  the  ex- 
ercise of  legislative  power  in  taking  private 
property  for  public  uses.  The  limitation  is  ad- 

;  mitted  by  the  soundest  authorities, and  is  adopt- 
ed by  all  temperate  and  civilized  governments 
from  a  deep  and  universal  sense  of  justice." 
See,  also,  People  v.  Plait.  17  Johns.,  215.  In 
this  case  the  Chancellor  with  great  propriety 
exercised  his  judicial  power  in  defense  of  pri- 
vate 'rights  against  legislative  encroach-[*4O 
mi-lit-,  by  ordering  an  injunction  to  issue,  pro- 
hibiting the  Trustees  of  Newburgh  from  di- 
verting a  stream  of  water  of  the  plaintiff,  to  the 
supply  inirtlie  village  with  pure  and  wholesome 
water,  until  some  provision  was  made  for  af- 
fording compensation  to  the  plaintiff;  no  pro- 
vision having  been  made  by  the  statute  to  re- 
munerate those  through  whose  land  the  water 
issuing  from  the  spring  had  been  accustomed 
to  flow. 

We  are  now  prepared  to  look  into  the  law 
incorporating  this  R.  R.  Co.,  with  a  view  of 
ascertaining  whether  its  provisions  are  in  ac- 
cordance with  the  Constitution  or  its  spirit  ; 
whether  it  directs  payment  to  the  plaintiff,  or 
whether  provision  is  made  that  he  shall  most 
certainly  be  paid  for  the  land  taken  by  the  de- 
fendants for  their  road.  If  no  provision  be  made 
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for  anwbsolute  and  certain  payment  at  a  future 
day,  then  we  are  bound  so  to  construe  the  law 
as  to  make  it  conform  with  the  provisions  of 
the  Constitution.  The  Act  provides  that  the 
Corporation  shall  pay  the  owner  or  owners  for 
the  land  taken.  When  is  this  payment  to  be 
made?  There  is  no  precise  specified  time  of 
payment  particularly  designated  in  the  Act, 
nor  is  there  any  safe  and  unquestioned  fund 
provided  for  payment,  nor  any  security  pro 
vided  therefor,  except  the  solvency  of  the  Cor- 
poration. It  cannot  be  admitted  that  the  Leg- 
islature intended  to  deptive  the  plaintiff  of  his 
property,  compelling  him  to  rely  on  the  solv- 
ency of  this  Co.  for  compensation.  There  is 
no  certainty  of  payment  in  this;  f or  non  conslat 
but  that  the  Co.  may  be  utterly  insolvent  be- 
fore they  shall  have  completed  their  enterprise. 
I  have  no  doubt  of  the  perfect  solvency  of  this 
Corporation,  and  their  unquestioned  ability  to 
make  compensation,  either  before  they  com- 
menced or  after  they  had  completed  their  road ; 
but  we  are  looking  for  a  principle  which  shall 
be  of  general  application,  irrespective  of  the 
solvency  of  any  particular  corporation — a  prin- 
ciple which  shall  shield  and  protect  the  citizen 
from  all  hazard  of  loss,  securing  to  him  abso- 
lute certainty  of  compensation  for  his  property 
taken  for  public  use.  To  render  the  law  con- 
stitutional, then,  we  must  intend  that  the  Leg- 
islature, in  the  provisions  they  have  made, have 
declared  that  compensation  shall  be  made  be- 
41*]  fore  *the  property  can  be  taken.  This 
is  no  forced  construction  of  the  Act.  In  the 
construction  of  statutes  made  in  favor  of  cor- 
porations or  particular  persons,  and  in  deroga- 
tion of  common  right,  which  are  statutes  not 
deserving  of  much  favor,  we  are  not  only  not 
to  extend  them  beyond  their  express  words  and 
their  clear  import,  Sprague  v.  Birdsatt,  2  Cow., 
420,  but  are  to  confine  them  within  the  bounds 
and  limits  prescribed  by  the  Constitution;  they 
are  to  be  construed  in  favor  of  the  legal  owner, 
and  in  the  preservation  of  his  constitutional 
rights.  The  Act  declares  that  the  Corporation 
may  enter  upon,  and  take  possession  of,  and 
use  all  such  lands  and  real  estate, etc.,  provided 
that  all  lands  or  real  estate  thus  entered  and 
taken  possession  of  and  used  by  the  Corpora- 
tion, shall  be  purchased  by  the  said  Corpora- 
tion of  the  owner  or  owners  of  the  same,  at  a 
price  to  be  mutually  agreed  upon  betwixt  them. 
It  is  conceded  that  if  the  proviso  had  read, that 
all  lands  or  real  estate  thus  entered  upon  and 
taken  possesion  of,  and  to  be  used  by  the  said 
Corporation,  shall  be  purchased, etc.,  that  there 
could  have  been  no  doubt  that  payment  must 
precede  the  use.  As,  however,  no  certain  pay- 
ment at  a  future  day  is  provided,  we  must  con- 
strue this  law,  in  order  to  sustain  its  consti- 
tutionality, so  as  to  read  as  suggested.  The 
payment  must  precede  the  use.  It  is  true,  as 
suggested  by  the  learned  judge  who  delivered 
the  opinion  in  the  case  in  the  court  below, that 
"  an  examination  of  the  soil  by  ploughing  or 
digging  might  be  indispensable,  in  order  to  de- 
termine the  practicability  of  a  particular  loca- 
tion, or  the  expediency  of  adopting  one  route 
in  preference  to  another.  The  quantity  of  land 
necessary  for  the  construction  of  the  road, and 
the  damages  sustained  by  the  owner  in  conse- 
quence of  the  taking  or  occupation  thereof  by 
the  Co.,  would  scarcely,  in  any  instance,  be 
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accurately  determined  until  the  road  was  com- 
pleted,or  considerably  advanced  in  its  construc- 
tion." These  are  inconveniences  easily  to  be 
foreseen  in  this  case,  as  well  as  in  all  others 
where  an  attempt  is  made  to  violate  the  sanc- 
tity of  private  right ;  but  they  are  not  to  be 
taken  into  the  account, nor  to  be  urged  in  favor 
of  those  who,  under  color  of  law,  are  seeking 
to  wrest  from  *the  citizen  his  private  [*42 
property.  Inconvenience  and  necessity,  the 
standing  arguments  in  justification  of  usurpa- 
tion, are  not  here  to  be  urged  in  excuse  for  frit- 
tering away  or  overriding  the  plain  and  palpa- 
ble intent  of  the  Constitution.  The  rights  of 
the  citizen,  at  the  hazard  of  all  inconvenience 
and  necessity,  are  to  be  scrupulously  guarded 
and  protected.  The  inconvenience  suggested 
is  in  the  power  of  the  citizen  to  obviate;  which 
he  may  or  may  not  do,  at  his  pleasure.  If  he 
is  willing  to  assume  upon  himself  the  risk  of 
receiving  compensation  for  his  land  from  the 
Co.,  where  no  other  certain  means  of  payment 
is  provided  for  him.he  has  the  undoubted  right 
to  permit  his  land  to  be  taken  and  used  before 
payment ;  this  is  a  matter  of  arrangement  be- 
tween him  and  the  Co., with  which  neither  the 
government  nor  individuals  have  any  right  to 
interfere.  But  the  learned  judge  says  :  "  The 
proviso  relates  merely  to  the  final  and  absolute 
vesting  in  the  Corporation  of  the  fee  simple  of 
the  land  thus  taken  possession  of  ;  the  land 
must  be  purchased,  or  appraised,  and  paid  for, 
before  the  title  can  vest  in  the  Corporation." 
This  is  certainly  true;  but  the  final  and  abso- 
lute vesting  in  the  Corporation  of  the  fee,  is 
imposed  as  a  condition  to  the  use  of  the  land. 
The  land  is  to  be  taken,  provided  the  Corpo- 
ration purchase  it  of  the  owner  ;  the  fee  in 
such  case  will  be  vested  in  the  Corporation  by 
the  conveyance;  if  they  cannot  agree  as  to  the 
price,  then  the  damages  are  to  be  assessed  in  the 
manner  pointed  out  by  the  Act,  and  upon  the 
Corporation  depositing  in  any  bank  in  the  City 
of  Albany. the  amount  of  such  damages  to  the 
credit  of  the  owner,  then  the  Act  tranfers  the 
fee  to  the  Corporation;  in  either  event,  the  fee 
must  pass  before  the  Corporation  have  any 
right  to  use  and  occupy  the  land.  Any  use  or 
occupancy  of  the  land  without  the  consent  of 
the  owner,  beyond  examination  and  survey, be- 
fore payment  made  in  one  or  other  of  the  modes 
prescribed  by  the  Act.is  a  trespass.  Hugfienv. 
Tr.  of  Modern  College,  1  Ves.,  188  ;  Stand  v. 
Henderson,  2  Dow,  Parl.,  521,  523  ;  Betknap 
v.  Belknap,  2  Johns.  Ch.,  473.  The  making  or 
adequately  providing  compensation  is  a  condi- 
tion precedent ;  it  must  be  fully  and  literally 
performed  *before  the  citizen  can  be  de-  [*4& 
prived  of  the  use,  occupancy  or  fee  of  his  land. 
Let  us  for  a  moment  see  the  effect  of  a  con- 
trary rule.  If  the  Corporation  are  justifiable 
in  occupying  and  using  the  plaintiff's  land  with- 
out paying  for  it, and  are  not  liable  in  trespass 
for  such  occupany  and  use, why  should  the  Co. 
want  the  fee?  All  the  Co.  want  is  the  undis- 
turbed use  of  the  land;  to  them  it  is  totally  un- 
important in  whom  the  fee  is  vested.  They 
want  not  the  fee,  but  the  use;  and  if  they  can 
enjoy  the  use  without  making  any  compensa- 
tion for  such  use,  the  purchase  of  the  fee  by 
them  would  be  an  idle,  nonsensical  waste  of 
their  money.  Though  corporations  have  no 
consciences,  nor  souls  to  commiserate  the  con- 
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dition  of  others;  though  the  are  not  far-famed 
for  a  ready  willingness  to  dispense  justice  to 
those  who  may  have  claims  upon  their  coffers, 
yet  they  are  proverbial  for  their  keenness  and 
sagacity  in  amassing  weath,  and  not  too  un- 
frequently  at  the  expense  of  others.  Who  can 
imagine  that  a  railroad  corporation  will  pay  for 
the  fee  of  the  land  over  which  their  road  is  laid, 
if  they  can  have  the  undisturbed  use  of  it  for 
nothing?  And  what  interest  can  they  have  in 
making  an  advance  to  have  the  amount  of  dam- 
ages assessed,  if  they  can  fully  enjoy  the  use 
and  occupancy  of  the  land  without  it ;  for  it 
will  be  remembered  that  by  the  Act,  in  case 
of  a  disagreement  as  to  price,  it  is  made  the 
duty  of  the  Governor,  upon  a  notice  to  be  giv- 
en to  him  by  the  said  Corporation,  to  appoint 
three  commissioners,  etc.,  to  determine  the 
damages.  The  owner  of  the  land  has  nothing 
to  do  with  it.  He  is  not  authorized  by  the  Act 
to  take  any  measures  to  compel  an  assessment 
to  be  made ;  he  must  wait  patiently  the  good 
will  and  pleasure  of  the  Corporation.  I  will 
here  make  the  passing  remark,  that  this  pro- 
vision of  the  statute  authorizing  the  appoint- 
ment of  these  commissioners,  upon  the  appli- 
cation of  the  Co.  only,  is  clearly  indicative  of 
the  sense  and  determination  of  the  Legislature 
that  compensation  must  be  made  before  the 
property  can  be  taken  or  used.  It  is  only  in 
this  view  of  the  statute  that  the  Co.  could  have 
any  interest  to  make  such  application  ;  an  in- 
terest which  the  Legislature  intended  to  create 
44*]  for  the  protection  of  private  *right,  and 
to  compel  a  rigid  compliance  with  the  provis- 
ions of  the  Constitution. 

But  it  is  said  that  the  Corporation  will  be 
compelled  by  due  course  of  law  to  make  re- 
muneration, or  in  the  language  of  the  learned 
judge  below:  "  That  the  plaintiff  would  have 
an  ample  remedy  in  such  a  case  in  some  form 
of  action,  there  can  be  no  question."  What 
form  of  action?  I  know  of  no  action  so  simple 
and  so  well  adapted  to  the  attainment  of  full 
nnd  equal  justice  as  an  action  of  trespass,  par- 
ticularly when  trespass  has  been,  in  point  of 
f  n-t  committed,  unjustified  by  any  constitu- 
tional law.  a*  that  law  would  be.  as  set  forth 
in  the  defendant's  plea  as  a  justification.  It  is 
further  contended  that  the  ascertainment  of 
damages,  and  the  payment  thereof,  are  condi- 
lintis  subsequent.  Subsequent  to  what?  To 
the  vesting  of  the  fee  ?  The  fee  is  vested  si 
multaneously  with  the  payment  of  the  damages, 
and  not  before.  Subsequent  to  the  use  and  oc- 
cupation of  the  land?  Then  may  the  owner  be 
prohibited  from  asking  indemnification  until 
the  Corporation  shall  have  ended  by  its  own 
limitation.  Subsequent  to  the  completion  of 
tin-  road?  Where  is  the  law  declaratory  of  this, 
and  where  the  tribunal  or  authority  to  determine 
when  the  road  shall  be  deemed  to  be  completed? 
Hut  the  road  may  never  be  completed;  the  cor- 
porators may  abandon  their  enterprise  in  de- 
spair, from  a  conviction  that  it  is  absolutely 
pmtHlesH  not  only,  but  that  if  persevered  in. 
would  involve  everyone  concerned  in  insolv 
•  nrv  and  ruin.  Must,  then,  the  owner's  com- 
!»-M- ition  for  his  land  depend  upon  the  con- 
tingency of  the  enterprise  heimr  »  profitable  or 
success! ul  one?  Who  can  subscribe  to  a  propo- 
sition so  monstrous  and  absurd?  If  there  be 
any  one  act,  thing  or  event  which  can  be 
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named,  subsequent  to  which  the  owner  is  to  be 
paid  for  his  land,  what  is  the  consequence  of 
non-payment?  A  forfeiture,  it  is  answered.  A 
forfeiture  of  what?  Not  of  the  fee,  for  that 
does  not  vest  till  payment,  but  of  the  right  to 
use  and  occupy  the  plaintiff's  land  for  a  rail- 
road; a  right  which  never  existed,  and  never 
can  exist  but  upon  a  just  compensation  made. 
But  admit  the  right  to  exist,  and  that  it  be  for- 
feited for  non-payment  of  the  damages:  is  this 
ferfeiture  compensation?  Is  *this  pay-  [*45 
ment  to  the  owner  for  the  loss  of  his  buildings, 
the  disfiguration  and  mutilation  of  tis  proper- 
ty, his  deprivation  of  the  use  of  it,  and  the  ex- 
pense of  replacing  his  buildings  and  fences, 
and  restoring  his  nelds  in  a  condition  fit  for 
cultivation?  Indeed,  if  this  be  the  law  of  the 
land,  far  better  would  it  be  for  us  to  be  ruled 
with  Asiatic  despotism  (for  then  we  should 
know  we  were  slaves),  rather  than  live  in  a 
land  of  freedom, of  written  Constitutions,  guar- 
antying to  every  citizen  the  enjoyment  of  his 
property,  with  assurance  that  it  shall  not  be 
taken  from  him  but  upon  just  compensation, 
yet  holding  it  upon  so  frail  and  precarious  a 
tenure  as  the  whim  or  caprice  of  a  Legisla- 
ture, which  would  render  our  condition  still 
more  intolerable. 

In  Jackson  v.  Winne's  Heirs,  4  Litt.,  328,  it 
was  held  that  it  was  not  competent  to  the  Leg- 
islature to  take  or  apply  to  public  use  the  prop- 
erty of  any  individual,  without  just  compen- 
sation being  previously  made  therefor  ;  and 
Parker,  Ch.  J.,  in  Stevens  v.  Prop'rs  Middlesex 
Canal,  12  Mass.,  468,  said:  "If  the  Legislature 
should,  for  public  advantage  and  convenience, 
authorize  any  improvement,  the  execution  of 
which  would  require  or  produce  the  destruc- 
tion or  diminution  of  private  property, without 
affording  at  the  same  time  means  of  relief  and 
indemnification,  the  owner  of  the  property  de- 
stroyed or  injured  would  undoubtedly  have 
his  action  at  common  law  against  those  who 
should  cause  the  injury,  for  his  damages.  For 
although  it  might  be  lawful  to  do  what  the 
Legislature  should  authorize,  yet,  to  enforce 
the  principles  of  the  Constitution  for  thesecu 
rity  of  private  property,  it  might  be  necessary 
to  consider  such  a  legislative  Act  as  inopera- 
tive, so  far  as  it  trenched  on  the  rights  of  indi- 
viduals." See,  also,  CaUendar  v.  Marsh,  1 
Pick..  431. 

Upon  the  whole,  I  am  of  opinion  that  an  ac- 
tion of  trespass  well  lies  in  this  case,  and  that 
the  defendants'  plea  is  radically  defective,  in 
that  it  docs  not  aver  payment  made  to  the 
plaintiff  for  his  land,  in  one  or  the  other  of  the 
modes  prescribed  by  the  Act. and  that  the  judg- 
ment of  the  Supreme  Court,  based  upon  con- 
trary principles,  should  be  reversed.  The  de- 
cision, *on  this  point,  in  my  judgment, [*4O 
disposes  of  this  case. 

The  Chancellor,  however,  at  the  argument, 
desired  the  court  to  pass  distinctly  on  the 
question,  whether  the  law  incorporating  the  de- 
fendants was  a  constitutional  law,  and  as  a 
sufficient  number  of  the  members  of  the  court 
had  manifested  their  assent  to  the  proposition 
of  the  Chancellor.  I  shall  proceed  very  briefly 
to  consider  that  question.  I  might,  perhaps, 
be  permitted  to  observe,  that  little  remains 
to  be  said  after  the  very  able  and  elaborate 
argument  of  the  counsel  in  the  case  of  Betk- 
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man  v.  R.  R.  Co.,  8  Paige,  45,  and  the  no  less 
able  and  satisfactory  opinion  of  the  present 
ChanctUor,  delivered  on  that  occasion.  In- 
deed, after  the  decision  of  thatcase,  I  had  sup- 
posed there  was  no  longer  any  room  for  doubt 
upon  the  subject.  Doubts,  however,  it  seems, 
do  exist,  and  it  is  meet  and  proper  that  that 
question  should  be  put  at  rest  by  an  express 
adjudication  of  this  court.  Vattel,  b.  1,  ch.  9, 
sec.  100,  says:  "The  utility  of  highways, 
bridges,  canals  and,  in  a  word,  of  all  safe  and 
commodious  ways  of  communication,  cannot 
be  doubted.  They  facilitate  the  trade  between 
one  place  and  another,  and  render  the  convey- 
ance of  merchandise  less  expensive,  as  well  as 
more  certain  and  easy.  The  merchants  are 
enabled  to  sell  at  a  better  price,  and  obtain  ; 
preference ;  an  attraction  is  held  out  to  for- 1 
eigners,  whose  merchandise  is  carried  through 
the  country,  and  who  diffuse  wealth  in  all  | 
places  through  which  they  pass.  Sec.  101.  One 
of  the  principal  things  that  ought  to  employ 
the  attention  of  the  government,  with  respect 
to  the  the  welfare  of  the  public  in  general  and 
of  trade  in  particular,  must  then  relate  to  the 
highways,  canals.etc.,  in  which  nothing  ought 
to  be  neglected  to  render  them  safe  and  com- 
modious. Sec.  103.  The  construction  and  pres- 
ervation of  all  these  works  being  attended  with 
great  expense,  the  nation  may  very  justly 
oblige  all  those  to  contribute  to  them  who  re- 
ceive advantage  from  their  use.  This  is  the 
legitimate  origin  of  the  right  of  toll. 

These  propositions  have  the  ready  assent  of 
every  enlightened  individual  in  every  country,  i 
47*]  and  under  any  and  *every  kind  of  gov-  | 
ernment.  In  the  days  of  Vattel  there  were  no 
railroads,  and  in  all  probability  the  obligation 
of  government  to  construct  railroads  in  no 
measure  entered  into  his  consideration  when 
inditing  those  general  propositions;  they,  nev- 
ertheless, come  within  the  spirit  of  national 
obligation  in  a  most  emphatic  manner,  as  the 
government  are  thereby  most  effectually  en- 
abled to  fulfill  the  just  expectations  and  serve 
the  most  substantial  interests  of  the  communi- 
ty. That  the  government  have  not  only  the 
power,  but  that  it  is,  most  emphatically,  their 
duty  and  interest  to  construct  railroads  where 
the  public  interest  and  convenience  demand 
them,  cannot  admit  of  a  doubt;  for  such  pur- 
pose they  are  authorized  to  take  private  prop- 
erty, upon  rendering  just  compensation  ;  and 
they  are  in  like  manner  justified  in  exacting 
toll  from  those  who  travel  on  them,  as  a  means 
to  re  imburse  the  State  for  the  expense  of  their 
construction  and  reparation.  I  apprehend  no 
one  will  be  disposed  to  doubt  or  question  the 
truth  of  these  propositions.  This  State,  as  well 
as  many  if  not  all  of  the  States  of  this  Union, 
have,  since  the  foundation  of  the  government, 
exercised  this  rightful  power  in  the  construc- 
tion of  canals,  some  in  the  construction  of  rail- 
roads, and  all  in  authorizing  the  construction 
of  turnpike  roads  and  bridges,  and  the  estab- 
lishment of  ferries.  Bridges  and  ferries  are 
publiei juris,  and  turnpike  grants  are  made  on 
the  hypothesis  that  lands  taken  for  the  road  are 
taken  for  public  purposes.  7  Pick.,  496  ;  2  N. 
H.,  25  ;  20  Johns.,  742.  743.  If,  however,  the 
State  shall  not  deem  it  wise  or  expedient,  at  its 
own  expense,  to  construct  a  railroad,  can  there 
be  any  doubt  of  its  power  to  impart  this  au- 
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thority  to  others  ?  I  know  of  no  instance  in 
which  this  State  has  at  its  own  expense  con- 
structed a  turnpike  road,  and  yet  our  statute 
books  are  filled  with  turnpike  grants;  and  who 
has  ever  called  them  in  question  ?  Indeed, 
upon  the  argument  here,  as  on  all  other  occa- 
sions, it  has  ever  been  conceded  that  the  Leg- 
islature have  an  undoubted  constitutional  right 
to  charter  a  turnpike  company,  and  to  author- 
ize the  company  to  take  private  property  on 
which  to  construct  their  road,  upon  rendering 
just  compensation.  Such  concessions  having 
*been  always  made  by  the  most  eminent  [*48 
counsel,  and  having  been  sanctioned  by  the 
most  learned  judges  on  constitutional  law, 
practiced  upon  and  acquiesced  in  since  the  or- 
ganization of  our  government,  present  such  an 
exposition  of  the  Constitution,  and  so  ratify 
the  exercise  of  this  legislative  power  under  it, 
that  the  courts  will  not  shake  or  control  it. 
Stuart  v.  Laird,  1  Or.,  299.  Railroads  are  con- 
structed for  the  same  purposes  and  with  the 
same  objects  as  turnpike  roads,  to  facilitate 
travel  and  the  transportation  of  property,  and 
the  receiving  of  toll  for  such  travel  and  trans- 
portation. The  grant  of  an  exclusive  right  to 
toll,  as  well  on  railroads  as  on  turnpikes,  is  the 
consideration  by  which  individuals  are  invited 
to  expend  money  in  their  construction,  and  to 
assume  the  hazard  of  their  being  profitable  en- 
terprises. Newburgh  Turnpike  Co.  v.  Millei',  5 
Johns.  Ch.,  112.  Whether  the  toll  be  received 
by  the  State  or  by  the  corporation,  cannot  af- 
fect the  character  of  the  road  for  public  use- 
fulness, any  more  than  the  receipt  of  toll  at 
bridges  and  ferries  fix  the  character  of  those 
works.  Railroads  are  not  only  of  great  public 
use  in  the  ordinary  business  transactions  of  the 
citizen,  but  they  may  be  more  advantageously 
used  than  turnpike  roads  for  national  purposes; 
for  the  transportation  of  troops  and  munitions 
of  war  at  times  when  rapidity  of  transporta- 
tion may  be  of  vital  importance  to  the  safety  of 
the  Republic;  for  the  transportation  of  mails, 
and  the  rapid  dissemination  of  intelligence, 
which  is  the  life  of  liberty,  and  more  than  any 
other  mode  of  conveyance,  they  tend  to  anni- 
hilate distance,  bringing  in  effect  places  far  dis- 
tant near  to  each  other:  tending  in  their  magic 
influence  to  the  extension  of  personal  acquaint- 
ance, the  enlargement  of  business  relations, 
and  cementing  more  firmly  the  bond  of  fellow- 
ship and  union  between  the  inhabitants  of  the 
States.  Next  to  the  moral  lever  power  of  the 
press,  should  be  ranked  the  beneficial  influence 
of  railroads  in  their  effects  upon  the  vast  and 
increasing  business  relations  of  the  nation,  and 
the  promoting,  sustaining  and  perpetuating  the 
happiness,  prosperity  and  liberty  of  the  people. 
*It  is  insisted  that  laws  authorizing  [*49 
the  construction  of  railroads  are  not  constitu- 
tional, because  the  citizen  cannot  travel  upon 
them  with  his  own  carriage  when  and  as  he 
pleases.  Admit  the  fact  to  be  so,  are  railroad 
laws  to  be  deemed  unconstitutional  for  this 
cause  ?  Laws  authorizing  the  construction  of 
canals  and  turnpikes  are  conceded  to  be  con- 
stitutional; yet  can  no  citizen  travel  on  either  of 
these  with  such  vehicles  as  he  pleases;  he  can- 
not use  the  canal  with  a  boat  of  a  size  or  struct- 
ure different  from  what  has  been  or  may  be 
prescribed  by  the  Canal  Commissioners ;  he 
cannot  be  permitted  to  use  it  with  a  steamboat 
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— destroying  the  embankments  by  the  commo- 
tion of  the  waters  which  its  wheels  would  cre- 
ate ;  he  cannot  travel  a  turnpike  with  a  vehi- 
cle which  would  occupy  the  whole  road,  there- 
by preventing  other  citizens  from  passing  there 
on.  The  convenience  of  travel,  the  safety  of 
the  citizens,  and  the  accomplishment  of  all  the 
ends  designed  by  all  public  improvements,  re- 
quire the  adaptation  to  each  particular  mode  of 
travel  of  such  vehicles  of  conveyance  as  are  fit 
and  suitable  for  the  purpose.  An  individual 
cannot  travel  the  canal  with  a  four-wheeled 
carriage  ;  nor  a  railroad  with  a  canal-boat.  Not 
only  are  the  vehicles  to  be  adapted  to  each  par 
ticular  mode  of  travel,  but  their  use  is,  and 
necessarily  must  be,  subjected  to  such  salutary 
regulations  as  the  public  interests  shall  re- 
quire, to  secure  to  every  citizen  an  equal,  con- 
venient and  safe  participation  and  enjoyment 
of  the  improvement.  In  the  nature  of  things, 
it  cannot  be  permitted  that  every  citizen  shall 
have  a  right  to  place  upon  a  railroad  his  own 
car  and  locomotive.  The  objects  designed  to 
be  attained  in  the  use  of  railroads,  is  the  expe- 
diiion  and  safety  of  conveyance  ;  and  in  these 
the  whole  community  have  a  deep  interest, 
which  must  ever  be  considered  parmouul,  and 
to  which  individual  interests  must  yield.  4  T. 
K ,  796.  It  is  obvious  to  the  observation  of  all 
men.  that  if  every  individual  should  be  at  lib- 
erty to  travel  a  railroad  in  his  own  car,  there, 
necessarily  and  unavoidably,  would  be  a  great 
destruction  of  property  ana  life;  and  the  great 
ends  which  these  improvements  were  designed 
to  accomplish  would  be  totally  frustrated  and 
5O*J  destroyed.  But  because  individuals  *raay 
not  in  their  own  way  use  them,  they  are  not  the 
less  public  improvements;  they  are  not  the  less 
of  great  public  use,  and  do  not  less  subserve 
the  great  interests  of  the  community  at  large. 
The  laws  authorizing  their  construction  are, 
in  my  judgment,  constitutional,  provided  a 
just  compensation  be  made,  or  most  certainly 
secured  to  the  individuals  whose  lands  shall  be 
taken  for  their  construction  and  use  ;  and  in- 
H  MI  inch  as  the  Act  incorporating  the  defend- 
ants, authorizes  the  Co.  to  take  the  plaintiff's 
1  unl  upon  making  him  a  just  compensation 
therefor,  that  Act  is,  therefore,  constitutional 
It  wits  well  remarked  by  Ch.  J.  Marshall,  in 
Fletcher  v.  Peck,  6  Cr..  128.  that  "The  question 
whether  a  law  be  void  for  its  repugnance  to  the 
( '>  institution,  is  at  all  times  a  question  of  much 
delicacy,  which  ought  seldom  if  ever  to  be  de- 
cided in  the  atlirrnativein  a  doubtful  case.  The 
court,  when  impelled  by  duty  to  render  such 
a  judgment,  would  be  unworthy  of  its  station, 
could  it  !•<•  unmindful  of  the  solemn  obligations 
which  that  station  imposes.  But  it  is  not  on 
-li'.'iii  implication  and  vague  conjecture  that 
tin-  Legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  Acts  to  be  con- 
sid'-n-d  as  void.  The  opposition  between  the 
<  ''institution  and  the  law  should  be  -ti<-)i  (hut 
the  judge  feds  a  clear  and  strong  conviction  of 
tbelr  incompatibility  with  enc.h  other."  See, 
also.  Coojxr  v.  Telfnir,  4  Dull.,  18,  19  ;  Bk.  v. 

Murphy.  -,'Gfl. 

It  is  objected  to  tin-  constitutionality  of  thU 
law,  ihut  the  value  of  the  property  taken  for 
the  road  in  directed  to  be  assessed  by  commis- 
sioner-, ami  not  by  a  jury;  and  that  the  pro 
vi-i-in  of  theOoomtatioa  of  this  State  declar 
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ing  "that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law,"  is  vio- 
lated. It  does  not  follow, as  is  contended, that 
these  damages  are  to  be  assessed  by  a  jury  in 
court.  If  this  rigid  construction  should  prevail, 
the  decrees  of  the  Chancellor  and  of  the  Vice- 
Chancellors,  and  the  judgments  of  courts  of  rec- 
ord on  the  reports  of  referees,  whereby  property 
both  real  and  personal  to  an  immense  amount 
are  sold  by  execution.andthetitleof  onecitizen 
thereto  transferred  to  another,  must  be  ad- 
\  judged  unconstitutional  and  void.  It  is  unnec- 
essary *to  enlarge  on  this  point, as  com-  [*51 
mon  sense  and  express  judicial  decision  in  this 
court,  Livingston  v.  Mayor  of  N.  Y. ,  8  Wend., 
102,  and  the  practice  of  this  State  since  1797, 
3  Greenl.  ed.  L.,286.and  of  almost  every  State 
in  the  Union, have  adopted  this  mode  of  assess- 
ing the  damages  of  owners,  where  lands  have 
been  taken  by  authority  of  the  government  for 
public  use,  as  the  most  convenient  and  best  fit- 
ted to  ascertain  and  fix  that  amount  of  just 
compensation  to  which  the  owners  may  be  en- 
titled. There  is  no  question  in  dispute  as  to 
whom  the  property  belongs, requiring  judicial 
decision  or  the  interposition  of  a  jury  ;  it  is 
only  in  cases  of  controversial  difficulties  be- 
tween citizen  and  citizen  that  this  part  of  the 
Constitution  has  application.  In  such  cases  the 
rights  of  the  litigant  parties  to  the  property  in 
controversy,  is  to  be  determined  by  due  course 
of  law.  See  Barker  v.  Henry,  Paine,  C.  0., 
565;  Cooper  v.  Telfair,  4Dall..  18  But  where 
the  property  of  the  citizen, acknowledgedly  his. 
is  taken  by  the  government  for  public  use,  the 
only  point  of  inquiry  is,  what  is  the  value  of 
the  property  taken,  or  the  amount  in  damages 
which  is  to  be  paid  to  the  owner. as  a  just  com 
pensation  therefor?  The  mode  in  which  those 
damages  are  to  be  ascertained  is  not  prescribed 
in  the  Constitution,  and  is  by  necessary  conse- 
quence left  to  legislative  discretion.  Living- 
ston v.  Mayor  of  N.  Y. 

It  is  further  objected,  that  the  Co.  are  not 
obligated  to  carry  passengers  or  property,  nor 
are  they  compelled  to  keep  their  road  constant- 
ly in  repair.  This  is  an  objection  which  might, 
perhaps,  be  successfully  urged  were  we  acting 
in  a  legislative  capacity  ;  but  it  certainly  can 
have  no  influence  in  any  decision  to  be  made 
as  to  the  constitutionality  of  the  law.  The  pub- 
lic, however,  are  not  remediless  as  against  the 
evils  suggested.  The  Chancellor  has  full  and 
ample  power  to  correct  any  violation  of  the 
letter  or  spirit  of  the  Act,  and  to  reform  any 
abuses  the  Co.  may  venture  to  practice  on  the 
community.  4  Wh.,  676.  And  supcradded  to 
this,  the  Legislature  have  reserved  to  them- 
selves the  right  to  alter,  amend  or  modify  the 
Act  of  incorporation. 

*CJiving  to  the  Act  incorporating  the  [*52 
defendants,  the  construction  I  have  given  it, in 
relation  to  their  obligation  to  make  just  com- 
pensation to  t  lie  owner,  before  his  land  can  be 
US«M|  and  occupied  in  defiance  of  his  rights. I 
have  no  hesitancy  in  saying  it  is  a  valid  and 
constitutional  law.  If.however.the  court  shall 
determine  that  such  construction  nhnll  be  giv- 
en to  it  as  will  authorize  the  defendants  to  use 
mid  occupy  this  land  without  making  just  com- ' 
pensation.  in  one  of  the  modes  directed  by  the 
Act,  then  I  am  equally  clear  in  saying  that  it 
is  unconstitutional  and  void. 
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By  Senator  Tracy.  The  first  question  in 
this  case  is, whether  the  proviso  in  the  7th  sec- 
tion of  the  Act  incorporating  the  defendants  is 
matter  precedent  or  subsequent;  that  is.wheth- 
er  it  contemplates  that  the  R.  R.  Co.  should 
make  compensation  for  the  lands  necessary  for 
the  construction  of  their  road  before  they  took 
possession  of  and  converted  them  to  their  use, 
or  merely  imposes  an  obligation  to  pay  for  such 
lands  as  they  should  have  taken  possession  of 
and  converted  to  their  use.  If  the  first  is  the 
true  construction  of  the  proviso,  then  the  plea 
is  bad,  for  no  principle  of  pleading  is  better 
settled  than  that  where  the  authority  relied 
upon  for  defense  is  dependent  for  its  existence 
on  a  precedent  act  or  event,  the  performance 
of  that  act  or  the  occurrence  of  that  event  must 
be  shown  by  the  party  seeking  to  justify  under 
the  authority;  and  this.indeed.is  nothing  more 
than  saying,  that  a  party  seeking  to  justify, 
must  show  sufficient  matter  to  justify.  If, how- 
ever, the  proviso  of  the  7th  section  is  merely 
an  obligation  on  the  defendants  in  case  they 
shall  have  entered,  and  not  a  condition  on  the 
performance  of  which  they  may  enter,then  the 
plea  is  sufficient,  if  the  Legislature  had  the 
power  of  conferring  upon  the  defendants  the 
authority  which  the  Act  expresses. 

If  the  construction  that  should  be  given  to 
the  proviso.in  connection  with  the  whole  Act, 
be  doubtful, there  are  two  considerations  which 
should  incline  the  court  to  regard  it  as  a  con- 
dition ;  one  is,  that  powers  granted  by  the  Leg- 
islature to  corporations  or  to  individuals,  in 
derogation  of  common  right,  should  be  con- 
strued strictly,  and  not  extended  beyond  what 
53*J  *is  clearly  expressed,  and  especially 
where  the  power  claimed  is  derogatory  to  pri 
vate  property.  The  other  consideration  is.that 
of  avoiding  a  construction  which  imputes  to 
the  Legislature  an  attempt  to  exercise  a  power 
forbidden  by  the  Constitution  ;  for  mutual  re- 
spect as  well  as  public  policy  demands,  that 
conflicts  of  opinion  between  different  depart- 
ments of  the  government.on  questions  of  con- 
stitutional power,  should, in  all  possible  cases, 
be  avoided.  But  it  is  only  in  case  of  some  rea- 
sonable doubt  of  the  meaning  of  the  Legisla- 
ture, founded  in  the  language  of  the  Act,  that 
these  considerations  should  control  courts  in 
their  exposition  ;  for  if  consequences  are  to 
govern  in  the  interpretation  of  a  statute,  not- 
withstanding its  meaning  is  distinctly  expressed 
byappropriatewords.it  will  follow  that  courts, 
through  an  excessive  solicitude  to  screen  the 
Legislature  from  the  imputation  of  occasional- 
ly transcending  its  constitutional  powers,  will 
get  habitually  to  transcend  their  own  constitu- 
tional powers— and  converting  judicial  into 
legislative  functions,  inflict  a  hundred  wrongs 
where  they  remedy  one.  Although  judge* 
should  charitably  presume,  in  the  absence  of 
clear  evidence  to  the  contrary,  that  the  Legis- 
lature has  not  intended  to  derogate  from  com- 
mon right,  much  less  to  transcend  its  constitu- 
tional powers,  yet  they  must  not  forget  that 
many  very  beneficial  statutes  are  in  derogation 
of  common  right,  and  that  all  Legislatures  are 
( liable,  through  inadvertence  or  misconstruc- 
tion, to  exceed  their  constitutional  powers. 

The  power  accorded  to  our  judicial  tribu- 
nals of  pronouncing  upon  the  constitutionality 
of  laws,  is  essentially  original  to  the  institu- 
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tions  of  this  country  ;  at  any  rate,  peculiarly 
appropriate  and,  indeed,  indispensable  to  the 
adjustment  and  regulation  of  the  action  of  a 
government  purely  democratic.  The  exertion 
of  this  power  imposes  upon  the  judiciary  a  deli- 
cate and  often  an  unwelcome  responsibility  ; 
but  it  is  in  the  firm  and  fearless  fulfillment  of 
this  responsibility  that  is  found  the  most  pow- 
erful if  not  the  only  effectual  barrier  that  can 
be  erected  against  the  tyrannical  exercise  of  po 
litical  power.  We  are  not  at  liberty,  therefore, 
in  the  present  case,  to  pervert  the  plain  lan- 
guage, or  disregard  *the  explicit  expres-  [*54 
sions  of  the  statute,  either  from  considerations 
of  the  hardships  it  may  work  to  individuals, or 
from  motives  of  delicacy, or  feelings  of  respeot 
towards  the  authority  that  enacted  it  ;  but  if 
on  careful  examination,  we  find  its  meaning 
and  intention  to  be  clear  and  positive.we  must 
give  effect  to  them,  if  that  effect  be  constitu- 
tional, and  if  it  be  not,  it  is  our  province  and 
duty  explicitly  to  say  so. 

The  Act,  in  the  most  direct  terms,  author- 
izes the  defendants  to  cause  such  surveys  and 
examinations  to  be  made  as  they  should  deem 
necessary  to  determine  the  most  advantageous 
way  or  course  in  which  to  construct  their  rail- 
road, and  then  expressly  declares  that  it  shall 
be  lawful  for  them  to  enter  upon,  and  take 
possession  of  and  use  all  such  lands  and  real 
estate  as  may  be  indispensable  for  the  construc- 
tion and  maintenance  of  their  railroad  ;  and 
then  comes  the  additional  enactment,  that 
lands  thus  taken  possession  of  and  used  by  the 
Corporation. which  are  not  donations,  shall  be 
purchased  by  the  Corporation  or  the  owners, 
at  a  price  mutually  agreed  upon  ;  and  if  the 
parties  cannot  agree,  commissioners  are  to  be 
appointed  to  determine  the  damages  which  the 
owners  of  the  lands  so  entered  upon  by  the 
Corporation  have  sustained  by  the  occupation 
thereof,  etc. 

If  we  confine  ourselves  to  the  language  of 
the  statute,  and  disregard  all  considerations  of 
convenience  or  supposed  necessity,  which, from 
the  nature  of  the  subject,  the  Legislature  must 
be  supposed  to  have  had  in  view,  it  would  be 
difficult  to  find  words  which  would  more  dis- 
tinctly authorize  the  defendants  to  enter  upon 
the  lands  required  for  the  construction  of  the 
road, in  the  first  instance.and  previously  to  any 
effort  to  obtain  them  of  their  owners  by  pur- 
chase or  appraisement.  And  when  we  come  to 
the  provision  enabling  the  defendants  to  obtain 
the  fee  of  the  lands,  no  language  could  more 
aptly  express  the  intention  of  the  Legislature 
that  it  was  only  of  those  lands,  in  the  use  and 
occupation  of  which  the  defendants  already 
were,  that  the  fee  could  be  obtained.  It  seems 
to  me  it  would  be  inverting  the  whole  order  of 
proceedings  authorized  by  the  statute,  and  de- 
stroying the  sense  of  the  proviso,  to  say  that 
"The  damages  which  the  owner  or  owners  of 
the  land  so  entered  upon  by  *the  said  [*55 
Corporation  has  or  have  sustained  by  the  oc- 
cupation thereof,"  should  be  determined  be- 
fore they  had  been  sustained.  In  the  language 
of  the  Supreme  Court :  "It  was  obviously  the 
intention  of  the  Legislature  to  authorize  the 
Corporation  to  enter  upon  and  take  possession 
of  such  land  as  they  should  think  necessary 
for  the  route  and  construction  of  their  road, 
without  requiring  as  a  condition  precedent  that 
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the  same  should  be  ( first )  appraised  and  paid 
for."  The  reasons  given  by  that  court  for  this 
conclusion,  founded  on  the  nature  and  circum- 
stances of  the  undertaking,  are  forcible  and 
satisfactory,  and  in  connection  with  the  words 
and  the  order  of  the  words  of  the  Act,  do  not 
justify  imputing  to  the  Legislature  an  inten 
tion  of  which  they  have  afforded  no  evidence, 
and  which  I  cannot  conscientiously  say  I  think 
they  entertained.  A  bare  opinion  that  if  their 
attention  had  been  directed  to  the  subject,  as 
ours  has  been,  they  would  have  withheld  or 
modified  the  power  which  their  Act  bestows.is 
no  warrant  for  me  to  do  so.  We  are  to  be  gov- 
erned by  the  law  as  it  is  made,and  not  by  spec 
uliitions  of  what  law  would  have  been  made, 
had  the  Legislature  contemplated  the  subject 
in  the  new  aspects  in  which  it  is  presented  to 
us.  I  feel  constrained,  therefore,  to  decide, 
that  the  plea  in  this  case  contains  sufficient 
matter  to  justify  the  entry  and  occupation  by 
the  defendants,  if  the  Act  conferring  this  right 
be  constitutional. 

Whether  the  Act  be  or  be  not  constitutional, 
is  the  next  and  by  far  the  most  interesting  point 
of  this  case.  The  Act  is  alleged  to  be  in  con- 
flict with  the  provision  of  the  Constitution  of 
this  State,  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation. 
And  under  this  point  two  questions  arise:  1. 
Whether  the  use  of  the  property  by  the  defend- 
ants, for  the  purposes  of  a  railroad,  is  a  public 
use  within  the  meaning  of  the  Constitution  ; 
and  2.  Whether  a  just  compensation  for  the 
property  is  secured  to  the  owner.  It  is  neces- 
sary that  both  these  questions  should  be  an- 
swered affirmatively  in  order  to  sustain  the 
constitutionality  of  the  law.  But  as  I  am  clear 
in  the  opinion  that  the  latter  question  cannot 
be  answered  affirmatively,  it  does  not,  in  my 
view  of  the  case,  become  necessary  to  deter- 
56*]  mine  *absolutely  the  answer  that  should 
be  given  to  the  other  question  ;  and  I  am  the 
I'--'  disposed  to  assume  unnecessarily  the  pres- 
ent decision  of  it,  not  only  because  it  is  one 
of  the  most  difficult  and,  perhaps,  altogether 
the  most  important  question  that  has  ever  been 
presented  to  this  court  since  I  have  been  a 
member  of  it.  but  also  because  the  limited  op- 
portunity which  I  have  had  since  the  argument 
for  its  examination,  does  not  assure  me  that  I 
fully  comprehend  and  accurately  estimate  all 
the  considerations  that  should  be  regarded  in 
the  final  disposition  of  it.  But  still,  as  the 
question,  if  not  now  definitively  settled,  will 
probably  soon  come  here  again,  and  in  a  form 
to  require  a  direct  decision,  I  feel  that  it  may 
not  be  improper.nor  wholly  useless.to  present, 
though  in  an  imperfect  form,  a  few  considera- 
tions which  -ome  reflection  upon  the  subject 
•  u'gested  to  my  mind. 

It  has  never  been  allowed  to  be  a  rightful  at- 
tribute of  sovereignty  in  any  government  pro- 
f easing  to  be  founded  upon  fixed  laws,  how- 
ever despotic  the  form  of  the  government  miirht 
be,  to  take  the  property  of  one  individual  or 
subject  and  bestow  it  upon  another.  The  pos- 
•ession  and  exertion  of  such  a  power  would  be 
incompatible  with  the  nature  and  object  of  all 
nimenl;  for  it  being  admitted  that  a  chief 
'•ml  for  which  government  is  instituted  is.  that 
every  man  may  enjoy  his  own.  it  follows,  nec- 
essarily, that  the  rightful  exertion  of  a  power 
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by  the  government  of  taking  arbitrarily  from 
any  man  what  is  his  own.  for  the  purpose  of 
giving  it  to  another,  would  subvert  the  foun- 
dation principle  upon  which  the  government 
was  organized,  and  resolve  the  political  com- 
munity into  its  original  chaotic  elements.  This 
!  power,  therefore,  instead  of  being  acknowl- 
J  edged,  was  expressly  repudiated  by  the  Roman 
i  law  at  the  height  of  imperial  despotism;  so 
'  that  even  when  the  lives  of  subjects  were  wan- 
tonly sacrificed  by  thousands  at  the  remorseless 
bidding  of  cruel  and  capricious  tyrants,  no 
idea  seems  to  have  been  entertained  that  they 
could,  except  by  the  interposition  of  legal 
forms,  transfer  the  property  of  one  subject  to 
another.  Even  Hoboes,  the  most  ingenious  of 
all  advocates  for  the  absolute  powers  of  gov- 
ernment, does  not  go  'further  with  his  [*57 
doctrine  on  this  point  than  to  say,  that  the 
property  which  a  subject  has  in  his  goods  con- 
sists not  in  a  right  to  exclude  the  sovereign 
from  the  use  of  them,  but  consists  in  a  right  to 
exclude  all  other  subjects  from  the  use  of  them. 
But  no  approved  writer  on  public  law  will  be 
found  to  go  as  far  as  Hobbes  in  vindicating  the 
unqualified  right  of  the  sovereign  to  assume  at 
will  the  property  of  the  subject.  Every  other 
writer  is  disposed  to  recognize  a  distinction  be 
tween  right  and  power  as  applied  to  sovereign 
and  subject,  and  to  acknowledge  that  a  right- 
ful government  must  be  founded  on  some  oth- 
er principle  than  that  of  mere  force.  Hence  an 
original  compact,  founded  in  the  mutual  ne- 
cessities of  the  individuals  about  to  constitute  a 
political  community,  is  implied  in  all  cases, 
and  the  respective  rights  of  sovereign  and  sub- 
ject are  referred  to  this  supposed  compact  for 
their  ascertainment.  It  follows,  of  course,  that 
as  the  terms  of  this  compact  are  capable  of  be- 
ing shown  only  argumentatively,  differences 
of  opinion  will  exist  in  regard  to  them.  To 
avoid  this  difficulty,  is  one  great  purpose  of 
written  Constitutions.  But  though  differences 
of  opinion  exist  as  to  the  extent  of  the  princi- 
ple of  the  inviolability  of  private  property,  the 
secure  possession  and  undisturbed  enjoyment 
of  property  by  individuals,  is  universally  ad- 
mitted to  l)e  the  great  cement  of  the  social 
compact,  and  every  publicist,  therefore,  feels 
the  necessity  of  prescribing  some  safeguards 
for  it  against  the  encroachments  of  the  sover 
eign  power.  At  the  same  time  all  are  ready  to 
acknowledge  it  to  be  a  principle  of  the  social 
compact,  assented  to  by  the  original  members 
of  it,  that  in  public  emergencies  the  right  of  in- 
dividuals over  their  property  must  yield  to  the 
superior  necessities  of  the  State.  Whether  this 
principle  be  denominated  the  right  of  tran- 
scendental propriety,  or  of  eminent  domain,  or 
as  is  more  properly  termed  by  Orotius.the  force 
of  auperemiuent  dominion,  it  means  nothing 
more  or  leas  than  an  inherent  political  right, 
founded  on  a  common  necessity  and  interest, 
of  appropriating  the  property  of  individual 
members  of  t  lie  community  to  the  great  necessi- 
ties of  the  whole  community.  This  principle  or 
right  does  not  rest,  as  supposed  by  some,  upon 
•the  notion  that  the  State  had  an  original  [*58 
1  and  absolute  ownership  of  the  whole  property 
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tecedent  to 'their  possession  of  it.  and  that  their 

po-se-MuM  iind  enjoyment  of  it   being  subse- 

•  quently  derived  from  a  grant  by  the  sovereign 
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it  is  held  subject  to  a  tacit  agreement  or  implied 
reservation  that  it  may  be  resumed,  and  all  in 
dividual  rights  to  it  extinguished  by  a  rightful 
exertion  of  sovereign  power.  Such  a  doctrine 
is  bringing  the  principles  of  the  social  system 
back  to  the  slavish  theory  of  Hobbes,  which, 
however  plausible  it  may'be  in  regard  to  lands 
once  held  in  absolute  ownership  by  the  sover- 
eignty, and  directly  granted  by  it  to  individ- 
uals, is  inconsistent  with  the  fact  that  the 
security  of  pre  existing  rights  to  their  own  prop- 
erty is  the  great  motive  and  object  of  individ- 
uals for  associating  into  governments.  Besides, 
it  will  not  apply  at  all  to  personal  property, 
which  in  many  cases  is  entirely  the  creation  of 
its  individual  owners;  and  yet  the  principle  of 
appropriating  private  property  to  public  use  is 
full  as  extensive  in  regard  to  personal  as  to  real 
property.  But  in  whatever  this  principle  is 
founded,  the  difficulty  is  not  the  less  in  deter- 
mining the  limits  that  rightfully  bound  it.  On 
this  point,  the  writers  upon  public  law  are  not 
agreed,  nor  is  any  one  of  them,  that  I  have 
been  able  to  consult,  satisfactory;  for,  while 
all  admit  that  the  sovereign  or  transcendental 
propriety  consists  in  the  right  of  taking  the 
property  of  individuals  for  the  necessities  of 
the  State,  no  one  succeeds  in  defining  clearly 
the  degree  of  necessity  that  justifies  the  exer- 
tion of  this  right;  perhaps,  from  the  nature  of 
the  case,  such  a  definition  is  impracticable. 
Qrotius,  lib.  3,  ch.  20,  sec.  7,  asserts  that  the 
power  can  be  exerted  rightfully,  not  only  in 
cases  of  extreme  necessity,  but  for  those  of  pub- 
lic utility  (ob  publicam  ulilitatem),  while  Puf- 
fendorff  says,  that  "Transcendental  propriety 
never  takes  place  but  in  the  extremities  and 
necessities  of  the  Common  wealth;  "  and  yet  he 
quotes  from  Boeder  what  he  says  in  his  Com- 
mentaries upon  Grotius,  "that  this  necessity 
hath  its  different  degrees,  and  that  it  is  not 
only  in  the  last  extremity  this  power  should  be 
made  use  of,"  though  Boeder  admits  "  that  it 
59*1  should  not  be  extended  *too  far,  but 
should  be  reduced  to  equity  as  nigh  as  possi- 
ble." Bynkershoeck  insists  that  private  prop- 
erty cannot  be  taken  on  any  terms,  without  the 
consent  of  the  owner,  for  purposes  of  public 
ornament  or  pleasure;  and  Burlemaque,  in  his 
Principles  of  Law,  145,  speaks  of  this  right  as 
not  to  be  exercised,  "except  in  cases  where  it 
is  absolutely  necessary  for  the  public  good;  " 
and  again,  p.  150.  that  "It  takes  place  only  in 
u  case  of  necessity  of  State,  which  ought  not 
to  have  too  great  an  extent,  but  should  be 
tempered  as  much  as  possible  with  the  rules  of 
equity." 

No  doubt  it  was  in  full  view  to  the  discord- 
ant opinions  expressed  by  writers  on  public 
law,  in  regard  to  the  application  of  the  princi 
pie  of  supereminent  dominion,  and  with  a  ma- 
tured design  of  affording  special  and  additional 
protection  to  the  citizen  against  the  exertion 
of  it  by  the  government,  that  the  framers  of 
pur  National  Constitution  adopted  the  clause 
in  question;  and  it  is  reasonable  to  presume, 
that  from  the  same  motives  and  for  the  same 
object,  it  was  transcribed  literally  from  that 
instrument  into  the  present  Constitution  of  this 
State.  In  both  instruments,  it  is  designed  to 
be  as  well  a  limitation  as  a  definition  of  the 
right  of  the  respective  governments  as  sover- 
eign political  powers,  to  interfere  with  the  oth- 
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erwise  absolute  right  of  the  citizen,  to  the  un- 
disturbed possession  and  enjoyment  of  his  own 
property.  It  is,  therefore,  I  think,  to  be  con- 
strued in  both  cases  as  equivalent  to  a  consti- 
tutional declaration,  that  private  property, 
without  the  consent  of  the  owner,  shall  be  taken? 
only  for  the  public  use,  and  then  only  upon  a. 
just  compensation.  It  is  not  very  certain  that 
the  Constitution  of  the  U.  S.  contemplates  by 
this  provision  any  other  than  a  direct  use  by 
the  government  itself  through  its  officers,  and. 
for  the  purposes  of  the  government  as  a  polit- 
ical being — as  in  cases  of  impressment  for  mil- 
itary service,  or  the  taking  of  lands  for  forts, 
light-houses,  dock-yards,  etc. ;  and  it  may  be 
doubted  whether  the  National  Government  has 
the  power  by  virtue  of  sovereignty  to  take  pri- 
vate property,  without  the  consent  of  its  owner, 
for  the  purpose  of  dedicating  it  to  a  popular 
public  use,  by  which  is  meant  a  use  by  the 
people  generally  as  individual  beings,  as  for  a. 
common  *highway.  If  it  be  correct  that  [*6O 
the  Constitution  of  the  U.  S.  does  not  reach 
a  case  of  a  mere  popular  use,  but  is  restricted 
in  the  meaning  of  public  use  to  a  use  by  the 
government  as  an  organized  political  being,  a 
question  possibly  might  arise  whether  the  same 
words  transferred  to  the  Constitution  of  this 
State  are  to  be  restricted  to  the  same  meaning, 
and  whether  the  introduction  of  them  into  our 
Constitution  does  not  so  far  operate  as  a  new 
limitation  of  the  powers  of  the  state  function- 
aries as  to  make  the  legislative  Acts,  appropri- 
ating private  property,  passed  previously  to  the 
new  Constitution,  at  best  but  questionable  pre- 
cedents for  those  that  may  be  passed  subse- 
quently to  its  adoption.  But  admitting  that 
the  general  welfare  and  even  imperative  public- 
necessity  require  such  a.  construction  of  legis- 
lative power  as  shall  authorize  the  appropri- 
ation of  private  property,  not  only  for  the  use- 
of  the  State  in  its  political  character,  as  in  case 
of  canals  or  other  public  works,  where  the 
whole  property  remains  in  the  State,  but  also- 
for  the  use  of  the  people  distributively,  or  as 
individual  members  or  parts  of  the  political' 
community,  as  in  case  of  highways,  streets, 
squares,  etc..  we  are  then  to  inquire:  1.  Whether 
the  term  "public  use"  is  not  in  either  case  to 
be  confined  to  its  simple  sense  of  direct  posses- 
sion, occupation  and  enjoyment  by  the  public;, 
and  2.  Is  not  the  power  of  taking  provate  prop- 
erty for  public  use,  in  any  event,  such  an  at- 
tribute of  sovereignty  that  it  must  be  exercised 
directly  by  the  sovereignty  acting  through  pub- 
lic political  agents,  and  cannot  be  delegated  to 
individuals  or  corporations,  not  public  polit- 
ical agents,  to  be  by  them  exercised  at  their 
own  discretion  and  for  their  own  benefit? 

When  we  depart  from  the  natural  import  of 
the  term  "public  use,"  and  substitute  for  the 
simple  idea  of  a  public  possession  and  occupa- 
tion that  of  public  utility,  public  interest,  com- 
mon benefit,  general  advantage  or  convenience, 
or  that  still  more  indefinite  term  public  im- 
provement, is  there  any  limitation  which  can 
be  set  to  the  exertion  of  legislative  will  in  the 
appropriation  of  private  property?  The  mo- 
ment the  mode  of  its  use  is  disregarded,  and 
we  permit  ourselves  to  be  governed  by  specu- 
lations, upon  the  benefits  *that  may  re-  [*6 1 
suit  to  localities  from  the  use  which  a  man  or 
set  of  men  propose  to  make  of  the  property  of 
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another,  that  moment  we  are  afloat  without 
any  certain  principle  to  guide  us.  One  man, 
unwisely,  perhaps,  prefers  to  suffer  his  lands 
to  lie  unoccupied,  or  his  water-power  to  re- 
main unimproved,  which  another  is  anxious  to 
convert  to  uses  highly  advantageous  to  the  pub- 
lic. On  what  principle  shall  a  law,  transferring 
the  title  from  the  owner  to  his  more  enterpris- 
ing neighbor,  on  the  payment  of  a  just  com- 
pensation, be  pronounced  unconstitutional,  if 
using  property  beneficially  to  the  public,  is  to 
be  deemed  a  public  use  of  it?  The  remark  of 
an  eminent  jurist,  2  Kent,  Com.,  340,  that  "it 
must  undoubtedly  rest  in  the  wisdom  of  the 
Leeislature  to  determine  when  public  uses  re- 
quire the  assumption  of  private  property;  and 
if  they  should  take  it  for  a  purpose  not  of  a 
public  nature,  as  if  the  Legislature  should  take 
the  property  of  A  and  give  it  to  B,  the  law 
would  be  unconstitutional  and  void,"  is  cor- 
rect, if  intended  to  concede  to  the  Legislature 
merely  the  power  of  determining  what  prop- 
erty in  a  particular  case  shall  be  taken  for  the 
public  use,  but  it  cannot  be  correct,  if  intended 
to  concede  to  the  Legislature  the  power  of  de- 
termining what  constitutes  a  public  use  of  pri- 
vate property;  and  therefore,  I  must  dissent 
from  the  position  taken  by  the  Chancellor  in 
Beekman  v.  R.  R.  Co.,  3  Paige,  73,  where  he 
says:  "If  the  public  interest  can  be  in  any  way 
promoted  by  the  taking  of  private  property,  it 
must  rest  in  the  wisdom  of  the  Legislature  to 
determine  whether  the  benefit  to  the  public 
will  be  of  sufficient  importance  to  render  it  ex- 
pedient to  exercise  the  right  of  eminent  domain, 
and  to  authorize  an  interference  with  the  pri- 
vate rights  of  individuals."  This  position,  it 
will  be  seen,  disregards  the  distinction  be- 
tween a  public  use  and  a  public  interest  in  a 
particular  use  of  private  property,  and  confers 
on  the  Legislature  the  rights  of  determining, 
first,  that  the  public  interest  will  be  promoted 
by  the  particular  use  of  private  property;  and 
next,  because  the  public  interest  will  be  pro- 
moted by  such  use,  that,  therefore,  it  is  a  pub- 
lic use;  and  finally,  it  being  a  public  use.  it  be- 
comes a  mere  question  of  expediency  with  the 
<$li*]  Legislature  whether  they  shall  *author- 
ize  private  property  to  be  taken  to  subserve  it 
or  not.  It  deems  to  me  that  such  a  construc- 
tion of  legislative  powers  is  inconsistent  with 
the  secure  possession  and  enjoyment  of  private 
property,  and  repugnant  to  the  language  and 
object  of  the  constitutional  provision.  Indeed, 
it  concedes  to  legislative  discretion  a  wider 
range  tluin  I  think  could  be  maintained  for  it 
i'ii  the  principles  of  natural  law,  if  we  had  no 
written  Constitution. 

It  is  not  denied  that  the  Legislature  is  the 
Appropriate  organ  of  the  sovereignty  of 
tti'- State  for  exercising  the  right  of  eminent 
ilomuin.  but  they  can  only  exercise  the  right 
"r  lower  in  subordination  to  the  constitutional 
authority;  which  authority  they  can  not  enlarge 
or  modify.  The  condition  that  the  property 
mn»t  be  taken  for  public  use  is  as  much  above 
their  rcurli  and  control  as  it  is  above  the  roach 
and  control  of  the  lowest  functionary  of  the 
government,  who.Hke  them,  may  have  occasion 
t<>  invoke  this  attribute  of  sovereignty  in  an 
'•nuTgency  of  sonic  humble  department  of  the 
public  service,  with  which  he  may  have  boon 
charged.  The  Legislature  may  fitly  determine 
WKND.  18. 


when  and  under  what  circumstances,  as  to  the 
mode  of  taking,  private  property  shall  be  taken, 
for  the  public  use.  But  it  by  no  means  follows, 
as  seems  to  have  been  supposed,  that  the  Leg- 
islature can  determine  that  a  particular  use  is  a 
public  use  of  private  property,  within  the  mean- 
ing of  the  Constitution.  The  nature  of  the  use 
to  which  the  Legislature  may  dedicate  the  prop- 
erty of  a  citizen,  is  not  established  by  the 
name  which  they  give  to  it,  but  is  an  inher- 
ent and  inseparable  quality  or  characteristic 
which  cannot  be  changed,  however  it  be  de- 
nominated. Much  less  are  we  to  confound  the 
notion  of  legislative  discretion  with  that  of 
sovereign  power.  The  Legislature  is  not  the 
sovereignty  of  the  State,  but  only  one  of  the  or- 
gans of  the  sovereignty,  and  a  restricted  organ 
in  regard  to  all  matters  prescribed  by  the  Con- 
stitution, and  necessarily,  therefore,  cannot  ex- 
ercise any  power  which  by  the  fundamental 
compact  is  prohibited  to  the  sovereignty.  It  is 
prohibited  to  the  government  of  the  State,  evcyi 
in  its  sovereign  capacity,  to  take  private  prop- 
erty except  for  public  use;  consequently,  it  is 
not  in  the  power  *of  the  Legislature  to  [*6iJ 
authorize  private  property  to  be  taken  for  any 
other  purpose.  Nor  can  this  restriction,  which, 
is  upon  both  the  government,  as  a  sovereignty, 
and  upon  the  Legislature,  as  its  organ,  be 
evaded,  or  the  power  which  it  limits  be  extend- 
ed, under  whatever  form  or  by  whatever  name 
it  may  be  attempted.  If  it  be  called  the  right 
of  eminent  domain,  or  of  supereminent  domin- 
ion, it  comes  to  the  same  result,  for  these  are 
only  other  names  for  sovereign  power,  and  are 
equally  included  and  controlled  by  the  consti- 
tutional restriction.  Therefore,  to  insist  that 
the  determination  or  expression  by  the  Legis- 
lature that  it  is  for  the  public  interest  and  ex- 
pedient in  a  particular  case  to  exert  the  right 
of  eminent  domain,  or  the  power  of  sovereign- 
ty, ip»o  facto,  establishes  that  the  power  of  sov- 
ereignty is  rightfully  exerted,  is  in  effect  to  in- 
sist that  the  power  of  the  Legislature  is  above 
the  power  of  the  Constitution,  and  to  prove 
that  instead  of  possessing  a  government  of  de- 
fined and  limited  powers,  we  have  one  with 
powers  more  extensive  and  irresponsible  than 
those  of  the  regal  eovernments  of  Europe.  But, 
happily  for  us,  this  is  not  so,  the  Legislature  is 
not  the  creator  or  judge  of  ita  own  powers; 
but  is  the  creature  of  the  Constitution,  and  all 
its  acts  must  be  in  subordination  to  it.  In  the 
examination,  therefore,  of  a  question  involving 
the  construction  of  constitutional  powers, courts 
are  to  be  guided  by  the  Constitution  iuelf, 
and  are  not  to  be  controlled  by  the  Acts  of 
the  Legislature,  or  to  be  further  influenced  by 
them  than  a  due  respect  for  the  apparent  opin- 
ions of  a  co-ordinate  branch  of  the  government 
may  demand.  Conceding  freely  to  the  Legis- 
lature the  right  of  appropriating  private  prop- 
erty to  the  public  use.  but  deny fng  confidently 
to  it  the  power  of  making  that  a  public  use 
which  in  it-  nature  is  not:  the  question  recurs, 
whether  the  use  by  the  defendants  of  the  land* 
taken  from  the  plaintiff  for  the  purpose  of  con- 
structinff  thereon  a  railroad,  to  be  owned  and 
pOMewcd  by  them  as  a  corporation,  is  that 
public  URC  for  which  alone  private  property  can 
In-  taken. 

It  can  scarcely  be  urged  that  the  mere  cir- 
cumstance that  the  defendants  are  a  Corpora- 
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tion,  makes  their  case  different  from  what  it 
would  be,  were  they  a  simple  association  or 
<J4*]  'copartnership;  for  the  shareholders  or 
proprietors  are  equally  private  citizens  and  no 
more  public  agents  in  a  political  sense,  in  the 
one  case  than  in  the  other.  Their  obligation  to 
the  public  and  their  liability  to  individuals, 
whatever  that  obligation  and  liability  may  be, 
are  not  affected  by  the  fact  of  being  incorpo- 
rated, for  had  the  Legislature  granted  to  enu- 
merated individuals,  without  the  forms  of  incor- 
poration, the  same  privileges  and  powers,  their 
duties  and  responsibilities  would  have  been  the 
same.  A  franchise  may  be  granted  to  persons 
in  their  natural  capacity  as  well  as  to  them  in 
a  corporate  capacity.  The  road,  therefore,  is 
none  the  less  the  private  property  of  the  de- 
fendants; and  the  construction,  possession  and 
occupation  of  it  are  none  the  less  for  private 
emolument,  than  it  would  be  were  the  owners 
of  it  unincorporated.  In  looking  at  the  ques- 
tion in  this  aspect,  it  will  be  found  essentially 
•disembarrassed  from  all  other  considerations 
than  such  as  relate  to  the  fact,  whether  rail 
roads,  built,  owned  and  possessed  by  individ- 
uals, but  for  the  purpose  of  transporting  for 
pay,  such  passengers  as  may  desire  to  be  trans- 
ported on  them,  are  for  that  reason  public 
roads  or  roads  in  the  making  of  which  the 
public  in  its  sovereign  sense,  has  that  decree 
and  description  of  interest,  that  private  prop- 
erty may  be  taken  without  the  consent  of  its 
owner,  for  the  purpose  of  constructing  them, 
on  the  principle  that  it  is  thereby  appropriated 
to  the  public  use.  The  argument  in  support  of 
this  position  rests  mainly  on  the  ground  that 
railroads  are  public  improvements,  the  advan- 
tages of  which  are  available  by  every  person 
who  seeks  them,  and  that  they  are  not  distin- 
guishable from  public  highways.and  especially 
not  from  turnpike  roads.  This  position  is  also 
attempted  to  be  fortified  by  the  circumstance 
that  the  privilege  of  making  a  road  and  taking 
tolls  is  a  franchise,  and  as  such  is  subject  to  be 
regulated  and  restricted  by  the  Legislature. 

It  is  not  to  be  doubted  that  railroads  are  in 
many  cases  public  improvements  of  great  value 
and  usefulness;  and  when  limited  in  number 
and  extent  to  the  means  and  wants  of  the 
country,  productive  of  an  increase  of  comfort 
and  convenience  to  individuals,  and  of  wealth 
•65*]  and  power  to  the*communities  in  which 
they  exist,  and  that  such  is  the  character  of 
the  particular  railroad  owned  by  the  defend- 
ants in  this  case  should  be  freely  admitted. 
But  is  this  enough  to  justify  the  conclusion, 
that  because  the  use  to  which  it  is  dedicated 
"by  its  owners,  accommodates  individuals,  and 
thereby  advances  the  public  interest,  therefore 
it  is  such  a  public  use  that  private  property 
may  be  taken  to  promote  it.  Can  the  consti- 
tutional expression,  public  use,  be  made  sy- 
nonymous with  public  improvement,  or  gen- 
eral convenience  and  advantage,  without  in- 
volving consequences  inconsistent  with  the 
reasonable  security  of  private  property;  much 
more  with  that  security  which  the  Constitution 
guarantees.  If  an  incidental  benefit,  resulting 
to  the  public  from  the  mode  in  which  individ- 
uals in  pursuit  of  their  own  interest  use  their 
property,  will  constitute  a  public  use  of  it, 
within  the  intention  of  the  Constitution,  it  will 
be  found  very  difficult  to  set  limits  to  thepow- 
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er  of  appropriating  private  property.  It  is 
hardly  necessary  to  illustrate  by  supposed  cases 
the  extent  to  which  such  a  doctrine  could  be 
legitimately  carried.  A  person  anxious  to  es- 
tablish a  line  of  stages  for  the  public  accom- 
modation, certainly  might  ask  the  interposition 
of  the  Legislature  to  enable  him  to  appropriate 
his  neighbor's  horses  for  the  public  use;  and 
even  in  the  present  case,  the  Legislature  might 
have  authorized  the  Corporation  to  take  per- 
sonal property,  such  as  horses,  cars,  etc.,  which 
was  necessary  for  the  maintenance  of  their 
railroad,  on  the  same  principle  as  that  on 
which  rests  the  authority  to  take  the  lands  of 
the  plaintiff.  It  is  not  sufficient  to  say  that 
the  Legislature  will  exercise  this  power  of  ap- 
propriating private  property  with  discretion, 
when  the  inquiry  is,  whether  the  security  of 
the  citizen  rests  in  the  discretion  of  the  Legis- 
lature, or  in  the  guaranty  of  the  Constitution. 

The  circumstance  that  the  privilege  of  mak- 
ing a  railroad  and  taking  tolls  thereon  is  a 
franchise,  seems  to  me  to  have  less  force  in  de- 
termining this  question  than  has  been  attributed 
to  it.  All  corporate  privileges  are  franchises, 
and  the  use  of  them  may  be  regulated  or  re- 
stricted by  legislation  as  much  as  the  fran- 
chises of  railroad  corporations.  Banking  cor- 
porations, insurance  corporations  and  many 
others,  are  *franchises,  and  the  grant  of  [*66 
them  has  been  as  distinctly  on  the  ground  of 
promoting  the  public  interest,  as  the  grant  of 
railroads.  In  every  sense  bearing  on  this  ques- 
tion, license  to  keep  a  tavern  is  a  franchise, 
and  the  obligation  of  the  tavern  keeper  to  the 
public  and  to  individuals  is  as  defined  and  as 
extensive  in  its  nature  as  that  of  a  railroad 
company;  and  there  is  the  additional  analogy 
of  the  license  being  granted  for  public  accom- 
modation and  benefit.  But  when  we  come  to 
cases  like  these,  the  distinction  between  the 
taking  of  private  property  for  public  use,  and 
the  taking  of  it  for  an  individual  use,  bene- 
ficial to  the  public,  becomes  marked  and  ob- 
vious. 

I  find  only  one  decision,  out  of  our  State, 
that  palpably  confounds  this  distinction,  and 
this  was  by  a  court  in  Tennessee,  where  it  was 
held  that  under  a  law  passed  in  1777,  the  land 
of  one  citizen  could  be  taken  for  the  use  of  the 
mill  of  another,  on  the  ground  that  the  mill 
was  necessary  for  the  neighborhood,  and  the 
miller  a  public  agent.  But  even  this  is  founded 
on  assumptions  not  maintainable  in  this  case, 
and  how  far  it  was  influenced  by  the  consider- 
ation that  the  Act  authorizing  the  appropria- 
tion was  anterior  to  the  Constitution  of  the 
State,  does  not  appear.  If,  however,  it  decides 
the  general  proposition,  that  the  Legislature 
can  appropriate  the  land  of  one  citizen  to  make 
a  mill  dam  for  another,  it  must  also,  in  effect, 
decide  the  more  startling  proposition,  which  I 
am  sure  neither  the  courts  nor  the  people  of 
this  State  are  prepared  to  admit  that  the  Leg- 
islature can  transfer  the  unimproved  mill-site 
of  one  citizen  to  another,  for  the  purpose  of 
enabling  the  latter  to  build  a  mill  for  the  pub- 
lic accommodation.  The  case  3  Fairfield,  233, 
turns  on  the  point  that  it  is  no  objection  to  the 
power  of  appropriating  private  property  to  the 
public  use  by  the  Legislature,  that  the  meas- 
ure contributes  also  to  the  emolument  and  ad- 
vantage of  individuals  or  corporations — a  posi- 
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tion  which  in  the  present  case,  is  not  important 
to  examine. 

The  distinction  between  the  taking  of  pri- 
vate property  for  a  canal  or  other  works  owned 
by  the  State,  or  for  a  common  public  high- 
way, and  the  taking  of  it  for  a  railroad  to  be 
owned  by  a  corporation  or  by  individuals,  is 
<J7*]  too  obvious  *to  need  particular  illustra- 
tion. But  the  distinction  between  taking  pri- 
vate property  for  a  turnpike  road  and  the  tak- 
ing of  it  for  a  railroad,  is  certainly  much  less 
«o.  It  is,  indeed,  not  easy  to  draw  the  line, 
for  at  some  points  the  two  cases  approximate 
and  almost  blend,  so  as  scarcely  to  admit  of 
separation.  Still,  I  think,  there  is  a  distinc- 
tion founded  on  sensible  circumstances,  and 
they  who  insist  there  is  not,  should  bear  in 
mind  that  by  confounding  them  they  do  not 
necessarily  prove  that  the  power  granted  to 
railroad  companies  of  appropriating  private 
property  is  constitutional — they  may  only  prove 
that  the  power  granted  to  turnpike  companies 
is  not.  This  distinction  will  be  seen,  I  think, 
both  in  the  different  modes  of  using  the  two 
roads  and  in  the  nature  of  the  property  which 
the  respective  companies  have  in  them.  In  the 
•case  of  turnpikes,  it  is  not  only  that  the  use  of 
them  by  all  persons  is  unrestrained,  and  direct, 
in  their  own  vehicles,  with  their  own  motive 
powers,  and  according  to  their  own  inclination 
as  to  time  and  speed;  while  in  the  case  of  rail- 
roads the  entire  immediate  use  is  by  the  own- 
era  of  them,  subjected  to  no  rules  but  such  as 
are  prompted  by  a  regard  for  their  own  inter- 
est or  convenience.  Also  in  the  case  of  turn- 
pikes, every  person  has  the  power  and  right 
of  using  the  road  so  as  to  make  the  use  of  it  a 
means  of  profit  to  himself,  as  by  running  car- 
riages for  the  transportation  of  persons  or 
property;  while  in  the  case  of  railroads,  the 
immediate  use  of  the  road  being  with  the  pro- 
prietors of  it,  it  can  be  a  means  of  direct  profit 
only  to  them.  The  property,  also,  which  the 
•companies  have  in  the  two  descriptions  of  road 
will  be  found  materially  different.  A  turnpike 
company  has  a  limited  or  qualified,  and  not  an 
absolute  estate  in  its  road.  The  16th  section 
of  the  general  Turnpike  Law,  1  R.  S.,  584,  and 
which  is  but  a  general  enactment  of  a  provis- 
ion inserted  in  almost  every  previous  turnpike 
charter,  provides  that  every  turnpike  corpora- 
tion, when  it  shall  have  been  compensated  all 
moneys  expended,  etc.,  with  ten  per  cent,  in- 
terest, may  be  dissolved  by  the  Legislature, 
and  then  'All  tin-  rights  and  property  of  such 
corporation  shall  vest  in  the  people  of  this 
Slate."  The  effect  of  this  provision,  it  will  be 
seen,  is  to  secure  the  ultimate  property  of  the 
O8*]  *road  to  the  people,  and  to  allow  the 
Corporation  to  keep  the  road,  and  levy  tolls 
for  the  use  of  it,  only  until  they  are  reason- 
ably compensated  for  the  moneys  they  have 
expended  in  its  construction  and  maintenance. 
The  Corporation  are  quasi  mortgagees  of  the 
road,  in  possession  for  the  purjwses  of  re  inv 
ing  themselves,  by  tolls,  for  the  moneys 
advanced  by  them  in  that  behalf  for  the  public, 
and  the  case,  in  this  respect,  is  not  essential ly 
different  from  what  it  would  be  if  the  State 
made  those  road.s  and  imposed  tolls  for  the 
mere  purpose  of  obtaining  repayment  of  the 
moneys  expended,  with  interest,  to  compensate 
for  the  risk.  In  the  one  case  as  in  the  other, 
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the  public  at  large  has  a  benefit  in  the  percep- 
tion of  the  tolls,  inasmuch  as  their  application 
must  be  to  discharge  the  incumbrance  which 
is  on  the  road,  and  to  make  it  in  every  sense  a 
free  public  highway.  It  was  no  doubt  in  view 
of  this  peculiar  feature  that  Chancellor  Kent 
observed,  in  Rogers  v.  Bradshaw,  20  Johns., 
742:  "Turnpike  roads  are,  in  point  of  fact,  the 
most  public  roads  or  highways  that  are  known 
to  exist,  and  in  point  of  law  they  are  made  en- 
tirely for  public  use,  and  the  community  have 
a  deep  interest  in  their  construction  or  preser- 
vation." But  in  the  charter  of  railroad  com- 
panies, especially  the  one  now  under  consider- 
ation, there  is  no  provision  securing  the  ulti- 
mate property  to  the  public.  There  is,  to  be 
sure,  a  right  secured  to  the  State  of  purchasing 
within  a  prescribed  period;  but  which,  until 
exerted,  creates  no  reversionary  interest  in  the 
State  and.  consequently,  the  public  has  no 
benefit,  direct  or  remote,  from  the  earnings  of 
the  road,  which,  however  much  they  may  ex- 
ceed the  original  outlay  and  interest  and  ex- 
penses, are  still  for  the  exclusive  advantage  of 
the  proprietors. 

The  next  inquiry  in  order  which  is  suggested 
is,  whether  the  taking  of  private  properly  for 
public  use  be  not  an  act  of  sovereign  power 
that  can  only  be  exerted  directly  through  po- 
litical agents  or  public  officers,  and  cannot  be 
delegated  to  private  individuals  or  to  a  private 
corporation,  for  them  to  exert  at  their  own  dis- 
cretion and  for  their  own  benefit  That  the  de- 
fendants are  a  private  Corporation,  as  distin- 
guished from  a  public  or  political  corporation, 
will  not  admit  *of  any  dispute.  It  is  not  [*O5> 
sufficient  to  give  a  corporation  the  character  of 
a  public  corporation,  that  Its  operations  are 
beneficial  to  the  public;  for  in  such  sense  al- 
most every  corporation  having  its  origin  in  inl 
dividual  enterprise  and  its  object  in  individual 
gains,  would  be  denominated  public;  and  no- 
only  banks  and  insurance  companies, but  trans- 
portation and  manufacturing  companies  be  em- 
braced. " Strictly  speaking,"  says  Mr.  J,  Story. 
Dartmouth  College  v.  Woodward,  4  Wh.,  568, 
594,  "public  corporations  are  such  only  as  are 
founded  by  the  government  for  public  pur- 
poses, where  the  whole  interests  belong  also  to 
the  government,  such  as  towns,  cities,  coun- 
ties; but  a  bank  whose  stock  is  owned  by  pri- 
vate persons  is  a  private  corporation, although 
it  is  erected  by  the  government,  and  its  objects 
and  operations  partake  of  a  public  nature. 
The  same  doctrine  may  be  affirmed  of  insur- 
ance, bridge  and  turnpike  companies."  It  will 
be  seen  thai  Ihe  term  "public"  should  be  con- 
fined to  corporations  constituting  political  or 
municipal  communities  which  are  clothed  with 
extensive  civil  authority,  and  have  for  their 
object  the  government  of  particular  portions  of 
the  State.  The  Civ.  Code  of  La.,  tit.  10.  ch.  1. 
arl.  420,  makes  the  only  division  of  corpora- 
tions into  political  and  private.  The  first  are 
those  which  have  principa"v  for  their  object 
i  lir  .-Klministration  of  the  government  of  a  por- 
of  the  State,  and  to  whom  a  part  of  the  powers 
of  the  government  is  delegated  to  that  effect  ; 
and  although  such  a  corporation  may  have  In- 
I  volved  in  it  some  private  interests,  yet  as  its 
!  principal  object  is  the  exercise  of  municipal  or 
1  political  functions,  it  seems  to  be  appropriately 
'  termed  a  political  or  public  corporation.  The 
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civil  or  municipal  powers  of  such  corporations 
may  be  regarded  rather  as  distributions  than  as 
delegations  of  the  sovereign  powers  of  the  po- 
litical commonwealth  of  which  they  are  or- 
ganized parts  ;  for,  being  recognized  by  the 
Constitution  or  original  compact  of  the  com- 
munity, they  possess  within  their  prescribed 
spheres  of  action  a  right  to  the  discretionary 
exercise  of  certain  political  faculties,  which 
does  not  and  cannot  attach  to  a  citizen  or  asso- 
ciation of  citizens,  not  distinctly  clothed  with 
a  public  official  or  political  character.  Town 
7O*J  officers,  for  *instance,  though  elected  by 
a  local  corporation, as  a  particular  town,  are  in 
every  sense  public  officers,  and  in  their  appro- 
priate spheres  of  action,  the  legitimate  organs 
or  representatives  of  the  sovereignty  of  the 
whole  State,  as  much  as  the  Governor  of  the 
State  when  acting  within  his  constitutional 
sphere;  and  the  exertion  by  them  of  the  right 
of  sovereignty  to  appropriate  private  property 
for  a  necessary  public  use,  as  land  for  a  high- 
way, or  materials  for  repairing  it,  is  as  legiti- 
mate and  as  direct  an  exertion  of  the  right  of 
sovereignty,  as  the  dedication  of  particular 
property  to  the  public  use  by  a  legislative  Act. 
But  this  is  a  power  or  right  which,  from  the 
nature  of  the  case,  cannot  be  exerted  by  pri- 
vate individuals  and,  consequently,  not  by  a 
private  corporation  through  agents  appointed 
by  itself.  They  alone  can  exert  it,  who  are  pub 
lie  officers  or  political  agents,  or  organs  of  the 
sovereign  power.  In  this  case,  who  is  it  that 
has  taken  the  plaintiff's  lands,  and  appropri- 
ated them  for  the  purposes  of  the  defendants? 
Not  the  Legislature,  for  they  have  not  in  their 
Act  declared  whatjands  or  that  any  lands  be- 
longing to  the  plaintiff  are  to  be  appropriated; 
not  any  public  officer  or  political  agent,  for  no 
such  officer  or  agent  is  designated  or  provided 
for  by  the  Act.  It  is  not,  then,  on  the  exercise 
of  the  sovereign  discretion  by  the  Legislature, 
or  by  any  other  agent  or  organ  of  the  political 
community,  or  on  any  responsible  and  official 
judgment,  that  the  particular  lands  belonging 
to  the  plaintiff  were  necessary  for  the  public 
use,  that  they  have  been  appropriated;  but  the 
appropriation  has  been  made  by  a  private  Cor- 
poration acting  through  its  own  agents,  on  its 
unofficial  and  irresponsible  opinion  or  judg- 
ment that  the  lands  were  necessary  for  the 
uses  of  their  railroad.  The  plea  states,  that 
among  other  things  it  is  enacted  that  the  said 
Corporation  are  authorized,  by  their  agents, 
surveyors  and  engineers,  to  cause  such  exam- 
inations, surveys,  etc.,  as  should  be  necessary 
to  determine  the  most  advantageous  route.etc., 
for  the  construction  of  their  railroad,  and  that 
it  should  be  lawful  for  the  said  Corporation  to 
enter  upon,  take  possession  of  and  use  all  such 
lands  and  real  estate  as  might  be  indispensable 
for  the  construction  and  maintenance  of  their 
7  1*J  railroad,  etc.,  *and  the  accommodations 
requisite  and  appertaining  thereto,  etc. 

This,  it  will  be  seen,  is  a  delegation  of  a 
power  of  the  sovereignty  of  the  State;  not  to 
public  officers  or  to  a  political  corporation,  or 
even  to  designated  individuals, but  to  a  private 
corporation,  to  be  by  that  corporation  exerted 
according  to  its  own  judgment  of  its  own  ne- 
cessities. This  case  must  not  be  confounded 
with  one  where  the  Legislature  has  appropri- 
ated, or  directed  to  be  appropriated  specific 
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property  to  the  public  use;  nor  with  one  where 
it  has  devolved  upon  subordinate  political 
agents  the  power  and  duty  of  selecting  and  de- 
termining what  property  shall  be  appropriated 
to  a  particular  public  use,  as  in  the  case  of  the 
Canal  Commissioners,  or  even  in  that  of  lands 
taken  for  a  turnpike  road.  In  the  latter  case, 
which  has  been  supposed  to  be  in  strict  analoery 
with  the  present  case,  it  will  be  found  that  this, 
political  power  is  never  proposed  to  be  con- 
ferred on  the  corporation.  Section  17  of  the 
general  Turnpike  Law  provides  that  the  road 
shall  be  laid  out  by  the  commissioners  appoint- 
ed by  the  Governor,  who  shall  not  be  interested 
in  the  road,  nor  live  in  any  county  through, 
which  it  passes.  When,  therefore,  the  lauds 
of  a  citizen  are  appropriated  for  a  turnpike 
road,  it  is  upon  the  judgment  and  decision  of 
public  political  agents  of  the  sovereignty,  and 
is.  therefore,  the  act  of  the  sovereign  power. 
But  here  we  find  no  judgment  or  decision  upon 
the  particular  subject-matter,  bv  any  person  or 
tribunal  in  political  relation  with  the  govern- 
ment. Admit  that  the  use  of  private  property 
for  the  purposes  of  the  railroad  is  a  public  use 
and  that  the  Legislature  could  make  the  ap- 
propriation. Has  the  Legislature,  in  fact, 
made  the  appropriation?  Certainly  it  has  not 
passed  on  the  fact,  that  any  particular  proper- 
ty should  be  taken  for  this  purpose;  nor  has 
any  other  agent  or  organ  of  the  sovereign  pow- 
er passed  on  this  fact.  How  then  does  it  ap- 
pear that  the  State  by  virtue  of  its  sovereign 
right  has  resumed  this  particular  property? 
It  cannot  be  contended  that  the  right  of  emi- 
nent domain  in  the  sovereignty  is  an  aliena- 
ble right,  and  transferable.  It  would  be  a  sole- 
cism to  say  so  Yet  it  would  seem  to  be  on 
*this  notion  only,  that  a  private  corpo-  [*7U 
ration  through  its  own  agents  could  exert  this 
great  political  prerogative.  For  unless  it  be 
assumed  that  the  sovereign  right  of  eminent 
domain  was  vested  by  the  Legislature  in  the 
Corporation,  to  be  by  the  Corporation  exerted 
according  to  its  views  of  public  necessities,  it 
cannot  be  shown,  that  in  respect  to  the  partic- 
ular premises  in  controversy,  it  has  ever  beea 
exerted  at  all.  And  if  this  be  assumed,  it  fol- 
lows that  the  highest  responsibilities  of  the 
government  may  be  devolved  on  a  moral  non- 
entity,which  from  its  nature  is  incapable  of  ex- 
ercising political  responsibilities. 

But  leaving  the  discussion  of  these  questions, 
into  which  I  have  gone  much  further  than  I 
anticipated,  I  come  to  the  examination  of  that 
point  of  the  case  in  the  decision  of  which  I  am 
i  clearly  of  opinion  that  the  Supreme  Court  has 
;  erred.  I  mean  the  proposition  that  the  Act  pro- 
vides a  just  compensation  to  the  owners  for 
their  property,  taken  without  their  consent.  I 
have  already  expressed  my  concurrence  with 
the  Supreme  Court  in  the  conclusion  that  the 
Act  incorporating  the  defendants  contemplates 
and  authorizes  an  entry  and  possession  for  the 
purposes  of  survey  and  examination,  and  for 
the  construction  of  the  road,  prior  to  compen- 
sating the  owners,  and  prior  to  taking  any 
measures  to  secure  an  ultimate  compensation. 
It  only  remains,  therefore,  to  see  if  under  the 
Act  there  is  any  mode  by  which  the  owners 
ultimately  can  obtain  compensation,  and  if 
there  be,  whether  such  ultimate  compensation 
is  the  "just  compensation"  which  the  Consti- 

WENI,   18 


1837 


BLOODGOOD  v.  M.  &  H.  R.  R.  Co. 


72 


tution  makes  the  indispensable  condition  for 
the  taking  of  private  property  for  public  use. 
In  conslruing  the  proviso  of  the  7th  section  in 
the  nature  of  a  condition  subsequent,  as  has 
been  done  by  the  Supreme  Court,  and  as  I 
think  the  language  and  meaning  of  the  whole 
Act  requires,  there  is  room  for  doubt  whether 
the  Corporation  is  bound  to  take  any  steps  for 
ascertaining  and  compensating  the  damages 
occasioned  by  their  entry  and  possession,  un- 
less they  choose  to  obtain  the  fee  of  the  laud ; 
at  least  it  is  questionable  whether  the  owners 
of  the  lands  possess  any  certain  means  for  com 
pelling  them  to  do  so.  The  Act  prescribes  no 
time  within  which  the  Corporation  shall  pro- 
73*J  ceed  *to  agree  for  the  purchase  of  the 
lauds,  or  to  procure  the  appointment  of  com- 
missioners to  determine  the  damages  in  case  of 
•disagreement;  and  it  may  not  be  easy  to  show 
that  they  could  not  as  rightfully  continue  to 
use  the  road  after  it  was  constructed,  without 
paying  for  the  land,  as  they  could  take  posses- 
sion of  the  land  without  paying  for  it,  for  the 
purpose  of  constructing  their  railroad.  But 
assuming,  as  it  may  be  but  just  to  do,  that  the 
Corporation  is  bound  by  the  equity  of  the  Act 
to  proceed  to  purchase  the  lands  by  agreement 
or  by  appraisement,  within  a  reasonable  time 
after  the  road  if  constructed,  what  will  be  the 
remedy  of  the  owners  if  they  do  not?  In  strict 
law,  the  only  remedy  for  the  breach  of  a  con- 
dition subsequent,  is  a  re  entry  upon  the  land. 
The  breach  of  a  condition  subsequent  does  not 
make  the  estate  void  without  entry,  as  a  lim- 
itation will.  Co.  Litt.,  218  a.  It  is  unnecessary 
to  show  how  far  short  of  a  just  compensation, 
or  an  equivalent  for  it,  such  a  remedy  would 
be. 

The  Supreme  Court  suggests  the  idea  that 
an  unreasonable  delay  in  acquiring  the  title, 
niisiht  render  the  Corporation  trespassers  ab 
initio.  But  is  this  idea  well  founded?  If  the 
Corporation  had  lawful  authority  to  enter  upon 
the  lands  of  the  plaintiff  and  do  the  acts  com- 
pluined  of  previously  to  making  compensation, 
there  would  be  no  occasion  for  them  to  do  any- 
thing afterwards  which  could  constitute  them 
trespassers.  Six  Carpenter*  case,  8  Co.,  290, 
which  carries  the  doctrine  of  trespass  aft  initio 
to  the  extremes!  verge  of  sense  or  reason, does 
not  reach  a  case  like  the  present  one.  It  is 
there  ruled  that  not  doing,  cannot  make  the 
party  who  has  authority  or  license  a  trespasser 
•ab  inilfa.  because  not  doing  is  no  trespass.  This 
•ihle  distinction  is  recognized  in  the  case,  5 
Hum.  &  C.,  279.  in  which  it  is  decided  that  it 
i»  «nly  where  the  subsequent  act  is  a  trespass 
<>f  its,. If, that  the  party  can  be  made  a  trespass- 
er ab  initio.  No  argument  seems  necessary  to 
fthow  that  where  the  Corporation  is  lawfully 
in  possession,  under  and  for  the  purposes  of 
the  statute,  a  delay  to  acquire  the  fee  would 
not  be  in  itself  a  trespass,  out  at  most  a  "not 
doing."  within  the  meaning  of  the  Six  Carpen- 
ter* case. 

74*]  *I  confess  I  am  not  able  to  see  a*  plain- 
ly us  the  Supreme  Court  seem  to  have  done. 
tint  there  can  be  no  question  but  "that  the 

EliiintitT  would  have  an  ample  remedy  in  some 
irm  of  action  ;  "  and  I  regret  that  that  court 
has  not  pointed  out  the  particular  form  of  ac- 
tion by  which  this  ample  remedy  could  be  ob- 
tained. The  counsel  has  attempted  to  supply 
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the  omission  by  urging  the  catholicon,  action 
on  the  case,  as  affording  this  ample  remedy. 
But  I  am  not  satisfied  that  the  plea  which  has 
been  put  in  would  not  be  as  available  to  an  ac- 
tion on  the  case,  as  it,  undoubtedly,  would  be 
in  the  present  action,  were  the  authority  plead- 
ed allowed  to  be  constitutionally  given.  The 
difficulty  in  both  cases  is,  that  there  is  not  a 
clear  and  certain  obligation  imposed  on  the 
Corporation  to  proceed  to  ascertain  and  com- 
pensate the  damages,  unless  and  until  they 
elect  to  acquire  the  fee  of  the  lands. 

But  if  it  be  admitted,  that  in  the  event  of  an 
unreasonable  delay  by  the  defendants  to  pro- 
ceed according  to  the  proviso  to  obtain  the  fee 
of  the  land,  the  plaintiff  might  maintain  an  ac- 
tion on  the  case,  or  otherwise,  to  recover  his 
damages,  the  inquiry  then  recurs  whether  a  sub- 
sequent and  contingent  right  to  an  action  at  law 
to  recover  damages  against  corporations  or  indi- 
viduals of  undenned  responsibility  is  that  "just 
compensation,"  without  which  the  Constitution 
declares  private  property  shall  not  be  taken.  If 
it  be,  one  is  constrained  to  feel  that  our  boast- 
ed constitutional  guaranty,  against  the  en- 
croachments of  the  government  upon  the  sa- 
cred rights  of  private  property,  is  at  best  but 
solemn  mockery — a  provision  "  that  keeps  the 
word  of  promise  to  our  ear  and  breaks  it  to  our 
hope."  Assuming  that  land  taken  for  the  con- 
struction of  a  railroad  is  taken  for  public  use,  as 
much  as  when  taken  for  a  canal  owned  by  the 
State,  or  for  a  public  road  laid  out  by  the  town 
officers  under  the  Highway  Act,  or  for  a  turn- 
pike road,  it  is  vain  to  seek  an  analogy  in 
respect  to  the  certainty  of  the  compensation 
secured  in'the  one  case  and  in  the  others.  In  re- 
gard to  lands  taken  for  state  canals  or  for  corn- 
moo  highways,  the  fund  from  which  compen- 
sation is  secured  is  a  public  one  and  certain, 
and  the  means  for  ascertaining  the  damages 
and  for  reaching  *the  fund  are  defined,  [*76 
specific,  and  at  the  command  of  the  party  in- 
jured; and  in  regard  to  lands  appropriated  to 
a  turnpike  road,  the  statute  requires  not  only 
that  the  damages  shall  be  assessed,  but  actually 
paid  or  tendered  before  the  lands  can  be  en- 
tered upon  by  the  Corporation.  I  am  aware  of 
the  intimation,  by  high  authority,  in  Jerome  v. 
ROM,  7  Johns.  Ch.,  344,  that  it  is  not  necessary 
to  the  validity  of  a  statute,  authorizing  private 
property  to  be  taken  for  public  use,  that  a  rem- 
edy should  also  be  provided  for  the  owner  of 
it  to  obtain  compensation  ;  but  what  was  sub- 
sequently said  by  the  same  distinguished  judge, 
2  Kent,  Com.,  3*89,  affords  reason  for  suppos- 
ing that  he  doubted  the  correctness  of  this  in- 
timation. In  spcakingof  the  right  of  the  gov- 
ernment to  take  private  property  for  public  use, 
he  says :  "  In  these  and  other  instances  that 
might  be  enumerated,  the  interest  of  the  pub- 
lic is  deemed  paramount  to  that  of  any  indi- 
vidual ;  and  yet  even  here  the  Constitution  of 
the  U.  S.  and  most  of  the  States  of  the  Union 
have  imposed  a  just  and  valuable  check  upon 
the  exercise  of  legislative  power,  by  declaring 
that  private  property  should  not  '  betaken  for 
public  use  without  a  just  compensation.'  A 
provision  for  compensation  is  a  necessary  at- 
tendant on  the  due  and  constitutional  exercise 
of  the  power  given  to  deprive  an  individual  of 
his  property  without  his  consent;  and  thisprin 
ciple.in  American  constitutional  jurisprudence, 
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is  founded  in  natural  equity,  and  is  laid  down 
by  jurists  as  an  acknowledged  principle  of 
universal  law."  If  it  be  not  that  a  provision 
for  compensation  is  an  indispensable  ingre- 
dient of  a  law  appropriating  private  property 
to  public  use,  then  are  the  citizens  of  this 
country  less  secure  in  the  possession  and  en- 
joyment of  their  property  under  constitutional 
guaranties  than  the  subjects  of  the  British 
Government,  whose  rights  are  undefined  by 
any  written  Constitution,  and  whose  political 
privileges  are  supposed  by  many  to  be  entirely 
subject  to  the  omnipotent  legislation  of  Par- 
liament. Blackstone,  speaking  of  the  sover- 
eign right  of  the  Legislature  to  take  the  prop- 
erty of  a  subject  for  public  use,  says  its  inter- 
ference in  such  a  case  is  "  not  by  absolutely 
stripping  the  subject  of  his  property  in  an  ar- 
76*]  bitrary  manner,  but  *by  giving  him  a 
full  indemnification  and  equivalent  for  the  in- 
jury thereby  sustained.  The  public  is  now  con- 
sidered as  an  individual  treating  with  an  indi- 
vidual for  exchange.  All  that  the  Legislature 
does  is  to  oblige  the  owner  to  alienate  his  pos- 
sessions at  a  reasonable  price,  and  even  this  is 
an  exertion  of  power  which  the  Legislature  in- 
dulges with  caution,  and  which  nothing  but 
the  Legislature  can  perform."  1  Bl.  Com.,  139. 
I  have~always  thought  the  decision  in  Rogers 
v.  Bradshaw,  20  Johns.,  735,  went  quite  as  far 
as  could  be  reconciled  with  the  letter  or  spirit 
of  the  Constitution  ;  but  I  have  no  disposition 
to  question  the  correctness  of  that  decision,  and 
much  less  to  deny  that  it  is,  just  as  far  as  that 
case  goes,  a  settled  judicial  construction.  But 
in  acknowledging  that  the  spirit  of  the  Con- 
stitution is  complied  with,  if  legal  provision 
for  compensation  is  made,  though  the  party 
cannot  avail  himself  of  it  till  after  his  property 
has  been  taken,  I  cannot  acknowledge,  how- 
ever high  the  authority  may  be  to  the  contrary, 
that  private  property  can  be  constitutionally 
taken  even  for  public  use,  under  a  law  which 
does  not  provide  a  defined  and  certain  mode 
for  the  owner  of  it  to  obtain  a  just  equivalent. 
The  argument,  that  a  law  appropriating  pri 
vate  property,  without  the  owner's  consent, 
and  which  contains  no  such  provision,  is  con- 
stitutional, simply  on  the  ground  that  those 
having  the  benefit  of  another's  property,  are 
in  justice  bound  to  pay  for  it  and,  therefore, 
the  law  will  give  the  party  an  action  to  com- 
pel a  compensation,  is,  to  say  the  best  of  it,  an 
argument  which  proves  the  constitutional  pro- 
vision utterly  nugatory;  for  so  far  as  legal  rem- 
edy is  supposed  to  be  a  necessary  attendant 
upon  an  abstract  right,  it  would  be  available 
as  well  without  the  Constitution  as  with  it. 
But  if  a  law  be  constitutional,  which  takes 
from  a  citizen  his  property  without  expressly 
providing  means  for  compensating  him,  it  is 
not  easy  to  show  that  he  would  have  any  legal 
remedy  for  obtaining  compensation.  If  he  had, 
however,  a  clear  right  to  maintain  an  action, 
it  seems  very  unreasonable  to  imagine,  that  a 
bare  right  to  a  remedy  against  an  individual, 
and  much  less  against  a  corporation  where  there 
is  no  individual  liability  and,  it  may  be,  no  cor- 
77*]  porate  responsibility.  *isthat  "just  com- 
pensation" of  which  the  Constitution  speaks. 
It  cannot  be  that  courts  will  attempt  to  refine 
the  simple,  plain  and  effectual  security  of  the 
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Constitution,  provided  by  the  people  them- 
selves as  a  necessary  safeguard  for  their  prop- 
erty, against  the  eager  hand  of  legislation,  inla 
that  '•  most  unsubstantial,  unessential  shade," 
a  right  of  action. 

I  conclude,  therefore,  that  in  the  present 
case,  where  there  was  no  public  fund,  which 
in  law  and  in  fact  must  be  deemed  always  ade- 
quate to  insure  the  payment  of  such  damages 
as  shall  be  found  to  have  accrued,  that  the 
Legislature  could  not  authorize  the  defendants 
to  enter  upon  and  possess  and  use  the  lands  be 
longing  to  the  plaintiff,  until  they  had  first  paid 
or  offered  to  pay  to  him  a  just  compensation 
therefor;  and  that  the  plea  in  this  case  contain- 
ing no  averment  that  compensation  had  been 
made  or  offered,  is  bad  and,  therefore,  the  judg- 
ment of  the  Supreme  Court  which  sustains  the 
sufficiency  of  the  plea  should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Armstrong,  Beckwith,  Downing,  Ed- 
wards, Fox,  Lacy,  Lawyer,  Loomift,  Maison, 
Powers,  Spraker,  Sterling,  Tallmadge,  Tracy, 
Van  Dyke,  Wager,  Willes,  Works — 19. 

In  the  negative — Senators  L.  Beardsley,  John- 
son, J.  P'.  Jones,  Livingston — 4. 

A  resolution  was  then  offered  declaring,  in 
substance,  that  the  Legislature  of  this  State 
have  the  constitutional  power  to  authorize  the 
taking  of  private  property  for  the  purpose 
of  making  railroads  or  other  public  improve- 
ments of  the  like  nature  ;  whether  such  im- 
provements be  made  by  the  State  itself  or 
through  the  medium  of  a  corporation  or  joint 
stock  company,  on  making  ample  provision  for 
a  just  compensation  for  the  property  taken  to 
the  owners  thereof.  On  the  question  being  put 
— shall  this  resolution  be  adopted? — the  mem- 
bers of  the  Court  divided  as  follows; 

*In  the  affirmative — The  CHANCELLOR,  [* 7  8 
and  Senators  Armstrong,  L.  Beardsley,  Beck- 
with, Downing,  Edwards,  Fox,  Johnson,  J.  P. 
Jones,  Lawyer,  Livingston,  Maison,  Powers, 
Spraker,  Sterling,  Tallmadge,  Wager — 17. 

In  the  negative — Senators  Lacy,  Loomis, 
Works— Z. 

Whereupon,  the  following  judgment  was  en- 
tered : 

Counsel  having  been  heard  in  this  cause, and 
due  deliberation  being  thereupon  had,  it  is  de- 
clared and  adjudged  that  the  Legislature  of 
this  State  has  the  constitutional  power  and 
right  to  authorize  the  taking  of  private  prop- 
erty for  the  purpose  of  making  railroads  or 
other  public  improvements  of  the  like  nature, 
paying  the  owners  of  such  property  a  full  com- 
pensation therefor,  whether  such  public  im- 
provements are  made  by  the  State  itself  or 
through  the  medium  of  a  corporation  or  joint 
stock  company;  but  that  by  the  true  construc- 
tion of  the  defendants'  charter  or  Act  of  in- 
corporation, they  were  not  authorized  to  take 
and  appropriate  the  plaintiff's  land  to  their  use, 
for  the  purpose  of  making  their  railway  there- 
on,until  his  damages  were  appraised  and  paid, 
or  deposited  for  his  use,  as  provided  for  in  the 
Act  of  incorporation.  It  is.  therefore,  ordered 
and  adjudged,  that  the  judgment  of  the  Su- 
preme Court  in  this  cause  be,  and  the  same  is 
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hereby  reversed,  and  that  the  plaintiff  be  re- 
stored to  all  things  which  he  has  lost  thereby; 
and  it  is  further  ordered  and  adjudged, that  the 
second  plea  of  the  defendants,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to 
bar  the  plaintiff  from  having  and  maintaining 
his  action  against  the  defendants;  but  that  the 
defendants  have  leave  to  amend  their  plea  with- 
in such  time  as  the  Supreme  Court  may  direct, 
upon  payment  of  the  costs  upon  the  demurrer 
in  that  court ;  and  it  is  further  ordered  and 
adjudged,  that  the  plaintiff  recover  against  the 
defendant  his  costs  in  this  court  to  be  taxed, 
and  that  the  record  and  proceedings  be  remitted, 
etc. 

Reversing— 14  Wend..  51. 

Reviewed— 7  Bradw.  (111.),  467. 

Taking  private  property  for  public  use— Provision 
fur  eompetuaUon,  Distinguished— 54  N.  Y.,  144. 

Commented  on — 4  Hill.  147. 

Explained-9  Barb..  556. 

Cited  in— 25  Wend.,  465 ;  26  Wend.,  493;  3  Hill,  569 : 
6  Hill,  3«1 :  2  Denio.  472:  5  Denio,  404:  3  N.  Y.,  200, 
517 ;  11  N.  Y..  313 ;  14  N.  Y.,  521 :  6  Trans.  App.,  269  ; 
2  Hun,  118 :  7  Barb..  552 ;  9  Barb.,  362;  18  Barb,.  284 ; 
19  Barb.,  121, 171 :  24  Barb..  481 ;  64  Barb.,  587 :  4  T.  & 
C..  402 :  45  How.  Pr..  246 ;  3  Abb.  N.  C.,  450 :  2  Sandf ., 
107 ;  1  Sweeny,  87 ;  2  Abb.  N.  S.,  110 ;  31  Cal..  558,  559, 
500 :  13  .Minn..  323 ;  16  Minn.,  379 ;  39  N.  J.  L.,  672 ;  37 
Am.  Dec..  272;  12  Am.  Rep.,  158, 165  (51  N.  H..  504) ;  14 
Am.  Rep.,  493  (35  Iowa,  129). 

Compensation— When  mustbe  assessed  and  paid. 
Explained— 9  Barb.,  556. 

Cited  in— 7  Barb.,  426 ;  19  Barb.,  190 ;  46  Barb.,  318 ; 
64  How.  Pr..  203:  25  Am.  Rep.,  570  (53  Ala.,  89) ;  34 
Am.  Rep.,  341,  342  (127  Mass.,  53). 

Corporation— Trespass  or  ejectment  against.  Cited 
in-2  Hill,  631 ;  2  Denio,  440 ;  6  Barb.,  318 ;  8  Barb.,  249 ; 

11  Abb.  Pr.,  101. 

Eminent  domain— Power  of  Legislature  to  confer 
riyht  upon  R.  R.  Co.  or  private  corporation.  Distin- 
Kiii-li'-il  .Mi  X.  V.,  306. 

Explained-66  N.  Y.,  572;  9  Barb.,  556. 

Cited  in  -9  N.  Y.,  108.  109 ;  14  N.  Y.,  521 :  23  N.  Y., 
48 ;  24  N.  Y.,  498 ;  25  N.  Y.,  538 ;  27  N.  Y.,  191 ;  39  N. 
V.,  174  :  28  Hun,  548 :  7  Barb.,  552,  625 :  9  Barb.,  458 : 

12  Iliirb..  ii2s,  62«:  24  Barb.,  481 ;  34  Barb.,  5(12:  37 
Barb.,  :W :  42  Ilarb.,  121;  63  Barb.,  447;  14  How.  Pr., 
211 :  20  How.  Pr.,  138:  22  How.  Pr..  117  :  66  How.  Pr., 
523:  5  Abb.  Pr.  124:  6  How.  U.  8.,  543;  16  Wall.,  695; 
41  Cal..  179:  18  Minn..  163:  40  Am.  Dec.,  706  (15  Vt., 

745);  1  Ain.  Rep.,  244.  248  (27  Iowa, ) :  3  Am.  Rep., 

88(25  Wis.,  193):  12  Am.  Rep..  158, 105  (51  N.  H.,  504) ; 
14  Am.  Rep.,103  (62  111.,  274);  25  Am. Rep.,  568  (53  Ala.. 
W). 

Private  property  —  Owner  cannot  be  deprived  of 
with'nit  due  process  of  lair.  Cited  in— 2  Keyes,  386 ; 
4  I  {.rl,..  73;  5  Barb..  482.  483 :  11  Barb.,  31:  40  Barb.. 
555 ;  4  How.  Pr.,  109  ;  2  Dill..  364  :  2  Abb.  U.  8.,  110. 

Also  cited  in -12  Barb..  60H:  37  Barb.,  406;  13  Abb. 
N.  8..  74;  6  How.  U.  S..  543;  7  Kau.,  523;  31  N.  J.  L.. 
50;  12  Am.  Rep..  4&2  (7  Kan.,  479). 
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Aciinn  of  Trover— Practice — Co»t»  in  the  C.P.— 
Title  to  Land  Drawn  in  Question — Mandamus 
— Jurisdiction  of  the  Supreme  Court. 

Where,  in  an  action  of  trover,  thon-  was  a  recov- 
ery in  a  Court  of  C.  P.,  for  lew  than  $50.  and  the  C. 
1'.  made  an  order  allowing  the  plaintiff  full  costs 
upon  the  Kroiin<l  that  tin-  title  to  land  had  come  In 

•  I  iii --Hi  MI  11 1  "in  the  trial  of  the  causc.and  the  Supreme 
CiMirt.  up.. ii  tin- coining1  In  of  the  return  to  an  al- 
ternative innndfimw,  adjudired  that  the  title  to  land 
had  not  come  In  ijuestlon  n  i»m  the  trial  of  the  cause. 


NOTE.—  Mandamus—  Control  of  inferior  courts  — 


nf.iuil  controlled  /•»/.  For  a  full  iHflcussion. 
see  Hull  v.  Supervisors.  19  Johns..  280.  note. 
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and  accordingly  awarded  a  peremptory  mandamus 
to  the  C.  P.,  directing  a  vacatur  of  the  order  for  full 
costs:  it  was  held,  in  the  Court  for  the  Correction  of 
j  Errore,on  a  writ  of  error  sued  out.that  the  Supreme 
Court  had  no  jurisdiction  by  mandamus  to  review 
the  decision  of  the  C.  P.  that  the  title  to  land  had 
come  in  question  on  the  trial  of  the  cause. 

The  nature  of  the  writ  of  mandamus  and  the 
power  of  the  Supreme  Court  in  reference  to  it,  con- 
sidered and  discussed ;  and  various  cases  upon  the 
subject  reviewed  and  commented  upon. 

Citations— 8  Cow..  115 ;  7  Cow.,  363 ;  6  Cow.,  392,  678  ; 
1  Wend.,  466 ;  2  R.  S.,  208.  sec.  1 ;  294.  sees.  10, 11 ;  587, 
sec.  57 ;  613,  sec.  3 ;  653.  sec.  8 ;  Co.  Litt..  35  a ;  5  Bos. 
&  P.,  34 ;  Park.  Dower,  269 ;  2  Cai.  Cas..  319;  1  Johns. 
Cas.,  179, 181;  Com.,  tit.  Mandamus,  A:  3  Burr.,  1267; 

4  Bac.  Abr.,  Mandamus,  C :  4  T.  R.,  488 :  7  East,  92 ;  3 
Bl.  Com.,  110,  n.;  1  Chit.,  34;  2  Chit..  250,  257  ;  4  B.  & 
Aid.,  298;  3  Binn.,  273;  5  Binn..  103;  1  Serg.  &  R.,  187; 

5  Halst.,  58 ;  2  Bibb.,  57H ;  10  Pick..  244  ;  3  Dall.,  42:  9 
Pet.,  602:  2  Johns.  Cas.,  215:  2  Johns.,  371 ;  6  Johns., 
279 ;  19  Johns.,  247,  259;  12  Johns.,  414,  416;  1  Cow.,  15, 
423 ;  5  Wend.,  114;  2  Cow.,  479;  10  Wend.,  285;  1  Sen?. 

6  R.,  187. 

T7RROR  from  the  Supreme  Court.  An  action 
Jj  of  trover,  for  the  conversion  of  14  saw- 
logs.was  brought  in  the  Oneida  C.P.  by  Esther 
Sanford  against  Eli  Savage.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the 
cause,  the  plaintiff  proved  that  the  logs  be- 
longed to  her,  and  that  they  were  delivered  to 
the  defendant  at  his  saw-mill  by  a  servant  of 
Charles  O.  Sanford,  a  son  of  the  plaintiff,  for 
the  purpose  of  being  sawed  into  boards.  A 
demand,  and  refusal  to  account  for  the  logs, 
was  shown.  There  was  no  evidence  that  pre- 
vious to  such  demand,  the  defendant  had  any 
knowledge  that  the  logs  belonged  to  the  plaint- 
iff ;  and  the  defendant  proved  by  a  witness 
called  by  him,  that  Charles  O.  Sanford  sold  the 
logs  to  him,  and  gave  evidence  to  show  that 
Charles  was  the  general  agent  of  his  mother, 
from  which  fact  the  defendant  argued  that 
Charles  was  authorized  to  sell  the  logs.  The 
plaintiff  proved  that  the  logs  in  question  were 
cut  upon  land  which  had  been  assigned  to  her, 
by  parol.by  her  children  as  dower  in  the  lands 
whereof  her  husband  died  seised.  Her  title  to 
the  premises,  upon  which  the  logs  were  cut, 
was  not  controverted  on  the  trial.  The  jury 
found  a  verdict  for  the  plaintiff,  with  $4  50 
damages,  and  six  cents  *costs.  The  C.  [*8O 
P.,  on  the  application  of  the  plaintiff,  made  an 
order  granting  to  her  costs,  upon  the  ground 
that  the  title  to  land  had  come  in  question  upon 
the  trial  of  the  cause.  The  defendant  applied 
to  the  Supreme  Court  for  a  mandamus  direct- 
ing the  C.  P.  to  vacate  the  order  for  costs, and 
an  alternative  mandamus  was  allowed, to  which 
the  C.P.  made  a  return  setting  forth  the  above 
facts.  The  relator  demurred  to  the  return,  a 
joinder  was  put  in, and  the  demurrer  was  argued 
in  the  Supreme  Court, where  the  return  was  ad- 
judged insum'cient.and  judgment  given  award- 
ing a  peremptory  mandamus.  The  plaintiff 
below  Mini  out  a  writ  of  error  in  the  name  of 
the  judges  of  the  Oueida  C.  P.  as  plaintiffs  in 
error,  removing  the  record  into  this  court. 

The  following  opinion  was  delivered  in  the 
Supreme  Court  on  the  granting  of  the  peremp- 
tory mandamus : 

By  the  Court,  Nelson.  Ch.  J.  1.  The  title 
to  land  did  not  come  In  question.  The  lops 
were  received  by  the  defendant  below  from  C. 
O.  Sanford.  the  Ron  and  agent  of  the  plaintiff, 
and  he  afterwards  converted  them  to  his  own 
use.  It  was  not  necessary  for  the  plaintiff  to 
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show  any  title  to  the  land  from  which  they  were 
taken.  The  taking  them  to  the  mill  of  the  de- 
fendant to  be  sawed,  and  the  demand  and  re- 
fusal, were  sufficient  to  entitle  her  to  a  recov- 
ery. All  the  evidence  about  her  title  to  the  land 
from  which  the  logs  were  taken  was  wholly 
unimportant.  The  defendant  did  not  under- 
take to  controvert  it.  After  the  plaintiff's  right 
to  the  logs  was  shown,  by  proving  she  sent 
them  to  the  mill  by  her  agent,  if  the  defendant 
had  undertaken  to  sustain  his  purchase  from 
the  son, by  showing  that  he  had  title  to  the  land 
from  which  they  were  cut,  it  is  possible  the 
plaintiff  might  have  been  driven  to  bring  out 
her  title  by  way  of  repelling  that  set  up  against 
lier.  By  showing  that  the  son  who  sold  them 
was  one  of  the  heirs  to  the  lot,  and  had  a  right 
to  cut  them  as  a  tenant  in  common,  the  widow 
might  have  been  under  the  necessity  of  show- 
ing the  assignment  of  the  premises  to  her  for 
her  dower;  and  then  it  might  be  said  the  title 
came  in  question.  But  this  proof  as  to  the  title 
being  altogether  immaterial  in  the  first  instance, 
SI*]  and  *which  could  become  material  only 
by  way  of  answer  to  the  defense,  could  not  be 
volunteered  with  a  view  to  costs.  It  was  not 
in  the  power  of  the  defendant  to  compel  the 
plaintiff  to  prove  her  title  to  the  land  in  the 
first  instance,  as  in  the  case  of  Hubbell  v.  Hoch- 
tuter,  8  Cow.,  115.  Her  right  to  the  logs  was 
shown  independently  of  it. 

Again  ;  the  possession  of  the  plaintiff,  from 
1826,  down  to  the  commencement  of  the  suit 
in  1835,  was  enough  without  showing  her  title 
to  the  premises.  Peremptory  mandamus  grant- 
ed." 

The  cause  was  argued  in  this  court  by, 

3/r.H.  P.  Hastings,  for  plaintiffs  in  error. 

Mr.  S.Stevens,  for  the  defendants  in  error. 

Points  insisted  on  in  behalf  of  plaintiffs  in  error. 

I.  The  Supreme  Court  erred  in  awarding  a 
peremptory  mandamus,  because  the  alternative 
'mandamus  did  not  state  that  the  judgment  re- 
cord in  the  C.  P.  was  made  up  with  a  sugges- 
tion in  it  that  the  title  to  land  came  in  question 
on  the  trial  ;  or  in  other  words,  that  it  was  so 
made  up,  that  there  was  no  remedy  by  writ  of 
error.     10  Wend.,  25;  3  Barn.  &  Aid.,  222  ; 

2  Johns.  Cas.,  72  ;  1  Cow.,  417. 

II.  They  also  erred  in  awarding  a  peremp- 
tory mandamus  commanding  the  defendants  to 
set  aside  the  judgment,  and  award  costs  to  the 
defendant,  which  was  not  commanded  in  and 
by  the  alternative  mandamus,     Str.,  879  ;  10 
Wend.,  25;  12  Petersd.,  512;  5  Dowl.  &  R.. 
434';  3  Barn.  &  C.,  545  ;  2  Smith,  54. 

III.  They  also  erred  in  awarding  a  manda- 
mus to  compel  the  defendants  to  vacate  the  rule 
by  them  made,  granting  costs  to  the  plaintiff, 
because  the  title  to  land  did  come  in  question 
on  the  trial  in  the  C.  P.     1  R  L.,  345,  sec.  7  ; 

3  Johns.,  450  ;  8  Cow.,  115  ;  7  Wend.,  495  ;  1 
Id.,  466  ;  2  R  S.,  294  ;  14  Wend.,  293  ;  1  Id., 
299. 

82*]  *IV.  They  also  erred,  because  the  Su- 
preme Court  have  no  jurisdiction,  by  manda- 
mus or  otherwise,  to  control  the  C.  P.  iu  certi- 
fying, or  refusing  to  certify,  that  the  title  to 
land  came  in  question,  or  that  a  trespass  was 
willful  and  malicious.or  that  the  plaintiff's  de- 
mand was  reduced  by  set  off s,  or  any  other 
matter  of  fact,  upon  which  the  right  of  either 
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party  to  costs  depends.  These  are  all  matters 
of  fact  to  be  found  by  the  court,  and  certified 
by  them  in  their  minutes,  as  the  fact  appears 
to  them,  and  not  as  it  shall  be  decided  by  an- 
other tribunal.  If  they  wilfully  err,  they  are 
liable  to  an  action  or  indictment  ;  if  they  hon- 
estly err,  it  must  be  because  the  question  is 
somewhat  doubtful,  and  in  such  case  they 
ought  to  have  a  discretion  without  control.  1. 
That  the  statute  makes  a  certificate  conclusive. 

2  Arch.  Pr.,  247-249;  St.,  43  Eliz.,  ch.  6;  St., 
22  and  23  Car.  2,  ch.  9;  8  and  9  Wm.  III.,  ch. 
11;  2  R  8.,  1st  ed.,  613,  sec.  2;  Id.,  653,  sec.  8; 
Note  of  Revisers  to  this  section;  3  East,  495;  6 
Johns., 277;  2  Cai.,  220;  1  Johns., 405;  1  Wend., 
279;  1  Wils.,  93.     2.  That  the  mandamus  in  its 
nature  is  not  applicable  to  such  a  case.     Com. 
Dig.,  Mandamus,  B;  Bac.  Abr.,  Mand.,  A.  D. 
E  and  J.;  7  T.  L.,  467;  1  East.  306;  6  T.  R., 
170;  12  Petersd.,  468,  and  note  and  authorities 
cited;  Id.,  498;  1  Chit.,  34;  2/d.,250;  4  Barn. 
&  Aid.,  298  ;   1  Dowl.  &  R.,  35  ;  2  Chit..  257. 
In  our  courts  in  favor  of  the  principle  I  con- 
tended for.  2  Johns.  Cas,,  72;  1  Cow.,  417;  2 
Johns.,  317;  12  Id.,  414;  17  Id.,  259;  4  Cow., 
49;  6  Id.,  392;  7  Id.,  363;  10  Wend.,  545;  14  Id., 
68;  2  Cow.,  479;  11  Johns.,  114;  16  Wend., 370. 
Contra:  1  Cow.,  15;  5  Wend.,  114;  10  Id.,  285; 
12  Id.,  246;  13  Id.,  649.  See,  also,  2  Binn.,  362; 

3  Id.,  275;  5  Id.,  87;  10  Pick.,  244;  N.  H., cited 
in  Am.  Com.  Law,  tit.  Mandamus;  3  Dall.,42; 
9  Pet.,  298,  et  seq.;  opinion,  602  ;  5  Id.,  216, 
per  Baldwin,  J.  ;  10  Id.,  286  ;  16  Serg.  &  R., 
318. 

Points  insisted  on  in  behalf  of  defendants  in  error. 

I.  The  suit  in  the  C.  P.  was  a  frivolous  one 
for  a  small  matter,which  a  justice  of  the  peace 
might  and  should  have  heard  and  decided;  he 
has,  by  statute,  jurisdiction  *of  such  [*83 
cases.     There  was  not  the  slightest  necessity 
for  commencing  it  in  the  C.  P.      2  R.  S.,  225, 
sec.  2,  sub.  2. 

II.  It  is  a  general  and  well  settled  rule  in 
every  case  where  costs  are  claimed  upon  the 
ground  that  the  title  to  land  came  in  question 
upon  the  trial,  that  this  was  necessarily  the 
case,  and  that  the  plaintiff  could  not  have  re- 
covered without  it.      2  R.  S.,  613,  sec.  3,  sub. 
2;  Hullock,  Law  of  Costs,  pp.  40-46,  64,  and  n. 
1;  Id.,  88  ;  7  Wend.,  4954  3  Cow.,  346  ;  8.   C., 
9  Id.,  692;  10  Wend.,  555. 

III.  The  possession  of  the  land  by  the  hus- 
band of  Mrs.  Sanford,  prior  to  his  death  in 
1825,  inured  to  her  benefit,  so  far  as  concerned 
her  portion  assigned  as  dower,  and  authorized 
a  recovery  by  her  for  the  logs,  simply  on  the 
ground  of  possession.     The  dower  estate  is  a 
mere  continuance  of  the  estate  of  the  husband. 
No  resort  to  any  other  than  a  justice's  court 
was,  therefore,  necessary,  as  the  justice  may 
try  causes  for  trespass  upon  land  founded  upon 
possession,  where  title  is  not  pleaded.  2  R.  S., 
225,  sec.  2,  sub.  2. 

IV.  So  her  own  possession  of  the  land  was 
abundantly  sufficient  for  the  same  purpose. 
Her  possession  immediately  succeeded  her  hus- 
band's.was  uninterrupted  and  undisputed, and 
she  actually  pastured  the  premises  some  time. 
This  was  a  small  lot,  a  part  of  which  was  in- 
closed, and  Phe  had  an  actual  possession  of  the 
whole  for  every  purpose.     3  Cow. ,  346  ;  S.  C. , 
9  Id.,  692;  2  R.  S,,  294.  sec.  10;  4  Cow.,  531;  8 
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Id.,  115;  7  Wend.,  493;  14  Id.,  239;  4  Taunt., 
547. 

V.  So  she  could  have  recovered  in  a  justice's 
or  any  other  court  of  law,  upon  her  possessory 
right  to  the  logs.without  any  regard  to  the  land 
or  the  place  from  whence  the  logs  came.  The 
.action  (trover)  is  a  possessory  one,  and  mere 
possession  against  a  wrong-doer  is  enough  in 
this  action  as  well  as  in  trespass.  The  logs 
were  cut,  and  by  her  direction  taken  by  her 
agent  to  the  mill  and  marked  with  his  and  her 
name.  This  gave  her  the  possession  of  them, 
even  if  it  should  be  conceded  that  she  had  no 
right  to  cut  them,  and  she  could  upon  this 
ground  alone  have  maintained  trover  against 
any  wrong-doer.  Stark.  Ev.,  pt.  3,  pp.  1488, 
84*J  *1490,  and  n.  r;  2  Str.,  777;  Woadsen  v. 
Nnwton,  Cro.  Eliz.,  819;  Aikin  v.  Buck,  1 
Wend.,  466;  1  Moore  &  S.,  452;  2  Wils.,  23;  3 
Id.,  332. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  first  and  second 
points  of  the  plaintiffs  in  error, which  relate  to 
matters  of  form  merely,  and  which  were  never 
before  the  court  below  in  such  a  manner  as  to 
enuble  that  court  to  pass  upon  the  questions 
attempted  to  be  raised  thereon  here,  were  prop- 
erly disposed  of  upon  the  argument,  and  are, 
therefore,  not  entitled  to  further  considera- 
tion. 

The  next  question  is,  whether  the  court  be- 
low was  right  in  supposing  that  it  appeared 
from  the  return  of  the  plaintiffs  in  error  that 
the  title  to  land  did  not  come  in  question  upon 
the  trial  of  the  cause  before  the  C.  P.  That 
the  plaintiff  in  that  suit  did  in  fact  give  in  evi- 
dence her  title  to  the  premises,  where  the  logs 
were  cut,  as  tenant  thereof  in  dower.is  beyond 
all  dispute.  The  deed  to  her  husband  was  not 
the  title,  if  any,  which  was  in  question  there, 
as  both  parties  claimed  under  the  same  title  in 
that  respect ;  the  plaintiff,  as  tenant  in  dower 
of  the  lands  embraced  in  the  deed,  and  the  de- 
fendant as  a  purchaser  of  the  logs  from  the 
son,  who  was  one  of  the  heirs  at  law  of  the 
husband.  All  that  was  necessary  to  enable  her 
to  establish  a  right  to  the  logs  was  to  show  her 
huslmnd  in  possession  at  the  time  of  his  death, 
and  that  this  particular  part  of  the  property 
had  been  assigned  to  her  for  her  dower. by  her 
son  and  the  other  heirs,  previous  to  the  time 
when  the  logs  were  cut.  The  only  use  of  the 
deed  was  to  show  the  extent  of  her  husband's 
constructive  possession, arising  from  his  actual 
possession  of  a  part  of  the  premises  under  Hint 
deed.  Jaclaon  v.  Vermilyea.  6  Cow.,  678.  This 
deed,  therefore, was  not  evidence  of  the  plaint 
iiT'-  title;  but  it  wasalink  in  the  chain, to  show 
the  husband's  seisin  or  possession,  for  the:  pur- 
pose of  connecting  the  assignment  of  the  dower 
with  such  possession  of  the  lands  ;  as  (he  only 

Sicxiion  which  could  be  material  was,  whether 
/>*|  be  died  in  possession  of  *the  land,  and 
that  the  same  was  assigned  to  her.by  the  heirs. 
as  and  for  her  dower.  And  having  showed  hin 
possession,  by  the  proof  of  actual  ponwHsion 
of  a  part  of  the  premises,  under  this  deed  for 
Hi"  whole,  the  plaintiff  proved  a  perfect  title 
to  the  lands  upon  which  the  logs  were  cut  in 
hi-r-i  If  for  life,  as  tenant  in  dower,  not  only  as 
against  her  son,  but  also  u«  against  the  defend- 
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ant  who  claimed  the  logs  under  him,  by  show- 
ing the  assignment  of  these  premises  to  her.as 
and  for  her  dower,  by  the  son  and  other  heirs 
of  the  husband. 

In  the  case  of  Hubbdl  v.  Rochester,  8  Cow., 
115,  which  was  an  action  for  cutting  timber 
upon  a  lot  wholly  wild  and  uncultivated,  I 
thought  it  my  duty  to  certify  that  the  title  to 
the  land  came  in  question,  as  there  was  no  act- 
ual possession  of  any  part  of  the  lot ;  and  be- 
cause the  only  possible  way  in  which  the 
plaintiff  could  recover  for  the  cutting  the  timber 
thereon  was  by  showing  a  regular  title  to  himself 
from  the  original  patentee,  so  as  to  show  him- 
self in  possession  in  contemplation  of  law  from 
the  fact  that  he  was  the  owner  of  the  land. 
Whether  it  was  possible  in  the  present  case  for 
the  plaintiff  in  the  suit  in  theC.P.  to  show  the 
logs  to  be  hers,  in  any  other  way  than  by  show- 
ing the  possession  of  the  husband  and  the  as- 
signment of  dower  to  herself,  so  as  to  give  her 
the  benefit  of  a  constructive  possession  by  virt- 
ue of  her  legal  right,  is  a  question  which  I  am 
not  prepared  to  answer  from  the  facts  stated 
in  this  return.  If  she  could  not,  then  it  is  cer- 
tain her  title  to  the  land  was  in  question,  ac- 
cording to  my  decision  at  the  circuit,  in  the 
case  of  HubbeU.  v.  RocJiester,  and  which  was  af- 
terwards confirmed  by  the  Supreme  Court. 
Proof  of  her  possession  of  the  part  of  the  14 
acre  lot  which  was  inclosed,  did  not  prove  her 
in  the  constructive  possession  of  the  wild  and 
uncultivated  part  of  the  same  lot,  without 
showing  that  her  entry  upon  the  part  of  the  lot 
of  which  she  was  in  actual  possession  was  un- 
der claim  or  color  of  title  which  extended  to 
the  whole.  In  Aikin  v.  Buck,  1  Wend.,  466, 
the  Supreme  Court  very  correctly  decided  that 
where  a  party  was  in  possession  of  a  part  of  a 
lot,  without  showing  he  was  in  under  a  claim 
of  title  which  'extended  to  the  whole,  [*8O 
he  was  not  to  be  deemed  constructively  in  pos- 
session of  the  wild  and  uninclosed  part  of  the 
same  lot,  so  as  to  entitle  him  presumptively  to 
the  timber  cut  there.  This  decision  was  alto  in 
accordance  with  the  provisions  of  the  Revised 
Statutes  on  the  subject  of  the  constructive  DOS- 
session  of  lands.  2  R.  S. .  2»4,  sees.  10.11.  If  in 
the  present  case  the  widow  was  in  the  actual 
possession  of  the  inclosed  part  of  the  lot.  a  con- 
structive possession  could  have  been  shown  to 
the  residue  of  the  lot  by  showing  her  entry  under 
a  claim  to  the  whole,  founded  upon  the  written 
conveyance  to  her  husband  for  the  lot  in  his 
lifetime,  and  the  subsequent  assignment  of  the 
whole  lot  to  her  by  the  heirs  as  a  part  of  her 
dower  in  the  lands  of  which  he  died  possessed. 
This,  perhaps,  would  not  be  considered  as  a 
dispute  about  the  title,  but  merely  a  question 
of  possession;  as  the  regularity  or  legality  of 
the  assignment  would  not  be  drawn  in  ques- 
tion. Hut  if  the  son  was  in  possession  of  the 
inclosed  part  of  the  lot,  or  it  it  wns  doubtful 
whether  he  or  his  mother  were  in  possession, 
the  legality  of  her  title  under  the  alignment 
to  the  whole  lot  must  come  in  question,  to  en- 
able her  to  prove  a  possession  of  the  pnrt  of  it 
where  the  lops  were  rut.  by  operation  of  law. 
arising  from  her  legal  ownership  a*  the  tenant 
in  dower.  It  might  have  been  urged,  perhaps, 
that  she  did  not  show  a  legal  title  to  the  lot  as 
tenant  in  dower,  if  a  written  assignment  there- 
of was  necessary;  as  the  assignment  in  this  case 
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was  by  parol  merely.  But  the  rule  of  the  com- 
mon law  on  the  subject  appears  to  be  that  nei- 
ther a  written  assignment  nor  actual  livery 
of  seisin  is  necessary  to  give  the  widow  the 
title  to  her  dower  lands,  where  there  has  been 
an  actual  assignment  of  her  dower  by  the  heirs 
of  the  husband,  or  other  tenants  of  the  free 
hold,  by  agreement  with  her;  that  as  she  comes 
into  her  estate  as  tenant  in  dower,  not  by  any 
title  derived  through  the  assignment,  but  by 
virtue  of  her  marriage,  and  the  seisin  and 
death  of  her  husband,  a  parol  assignment  of 
dower  is  sufficient,  as  the  only  object  of  the  as- 
signment is  to  ascertain  the  part  of  the  land 
upon  which  she  is  to  enter  under  the  title  cast 
upon  her  by  the  death  of  the  husband.  Co. 
87*]  *Litt..  35a;  Roice  v.  Power,  5  Bos.  P., 34; 
Park,  Dower,  '269. 

It  will  \te  seen  from  this  statement  of  the  case 
that  the  question  whether  the  title  of  the  widow 
to  the  premises  was  material  to  be  shown  on 
the  trial  in  the  C.  P.,  was  a  question  of  fact, 
rather  than  a  question  of  law  arising  from 
undisputed  facts;  for  it  does  not  distictly  ap- 
pear whether  it  was  possible  for  the  plaintiff 
to  have  proved  her  title  to  the  logs  to  the  satis- 
faction of  the  jury,  in  any  other  way  than  by 
showing  her  title  to  the  land.  The  character 
of  her  two  main  witnesses,  it  appears,  was  im- 
peached or  attempted  to  be  impeached;  and  as 
the  general  issue  in  the  cause  put  her  whole 
right  to  the  logs  in  question  in  issue,  she  was 
bound  to  prove  that  right  by  legal  evidence  al- 
though the  defendant  said  nothing  about  her 
right  to  the  land;  unless  he  affirmatively  ad- 
mitted her  title  before  she  had  been  compelled 
to  establish  it  by  the  legal  evidence.  It  appears 
to  me,  therefore,  that  there  was  no  question  of 
law  involved  in  the  decision  of  the  Court  of  C. 
P. ;  and  that  whatever  authority  the  Supreme 
Court  may  have  to  correct  errors  of  this  kind 
in  mere  matters  of  law.  it  was  the  intention  of 
the  Legislature  to  make  the  court  before  whom 
thecause  was  tried  the  sole  judges  whether 
the  title  to  lands  came  in  question,  if  the  de- 
cision thereof  depended  upon  disputed  facts. 
The  statute  directs  that  the  judge  or  judges  of 
the  court  before  whom  the  cause  is  tried  shall, 
upon  application  of  either  party,  either  before 
or  after  verdict  rendered,  cause  an  entry  to  be 
made  in  the  minutes  of  the  court  specifying 
that  such  title  came  in  question;  which  entry, 
or  the  certificate  of  the  judges  who  tried  the 
cause,  shall  be  the  only  evidence  received  by 
the  taxing  officer  of  the  fact.  The  conclusions 
which  the  judges  draw  upon  the  trial  when  all 
the  circumstances  are  fresh  in  their  recollec- 
tion, are  certainly  more  to  be  relied  on,  as  to  a 
disputed  fact,  than  any  which  can  be  drawn  by 
others  from  a  detailed  state  of  the  evidence  and 
the  arguments  and  exceptions  of  counsel  when 
incorporated  into  the  written  return  to  a  man- 
damus. 

From  the  conclusion  at  which  I  have  arrived 
upon  the  third  point  of  the  plaintiffs  in  error, 
88*J  it  is  not  necessary  to  the  *decision  of 
this  case  that  I  should  examine  the  question  of 
jurisdiction  raised  by  the  fourth  point;  and  I 
should  prefer  to  delay  a  decision  thereon  until 
it  could  be  more  fully  argued  on  one  side,  at 
least,  than  was  done  in  the  present  cause.  I 
must  be  permitted  to  say,  however,  that  the 
mode  of  proceeding  by  mandamus,  under  the 


!  present  statutory  provisions  on  the  subject,  is 
I  a  very  inappropriate  remedy  to  correct  mere 
i  errors  of  judgment,  either  as  to  law  or  fact,  in 
courts  of  general  common  law  jurisdiction. 
The  proceeding!  according  to  the  statute,  is 
neither  in  form  nor  substance  a  controversy 
between  the  parties  in  the  Court  of  C.  P. ;  it 
purports  to  be  and  is,  in  fact,  a  suit  against  the 
judges  of  that  court,  by  one  of  the  parties,  to 
compel  the  defendants  to  reverse  an  erroneous 
decision  which  they  may  have  made  in  perfect 
good  faith;  and  to  compel  them  to  pay  to  the 
plaintiff,  or  relator,  all  the  damages  or  costs  he 
may  have  sustained  in  consequence  of  such  er- 
roneous proceeding,  if  it  turns  out  that  the 
1  Supreme  Court  or  this  court,  upon  a  writ  of 
error,  think  they  have  erred  in  judgment.  And 
in  the  present  record,  although  there  is  not 
the  smallest  room  for  doubt  that  the  plaint- 
iffs in  error,  in  their  judicial  capacity,  acted  in 
perfect  good  faith  in  deciding  what  they  afr 
least  supposed  was  consistent  both  with  law 
and  fact,  they  are  charged  with  a  little  rising 
of  $50  costs  because,  in  the  opinion  of  the  Su- 
preme Court,  they  happened  to  decide  wrong, 
it  is  true  the  Legislature  has  amended  the  stat- 
ute which  made  it  absolutely  necessary  for  the 
Supreme  Court  to  give  judgment  for  costs 
against  the  parties  to  whom  a  peremptory  man- 
damus was  directed,  and  has  left  such  costs  in 
the  discretion  of  that  court.  But  thedefendanis 
in  such  cases,  the  judges  of  the  inferior  court-, 
are  still  liable  to  the  relator  for  all  damages  be 
may  sustain  by  reason  of  their  neglect  to  com- 
ply with  the  alternative  mandamus,  although 
they  may  have  returned  facts  thereon  which 
they  supposed  were  sufficient  to  justify  them 
in  point  of  law  for  not  reversing  their  former 
decision.  And  they  are  also  liable  to  the  costs 
of  a  writ  of  error  to  this  court,  if  the  Supreme 
Court  decides  in  their  favor  and  this  court  hap- 
pens to  differ  with  the  Supreme  Court  on  the 
question  *presented  by  the  return.  [*8t> 
Without  intending  to  express  any  opinion  what- 
ever upon  the  general  question  of  jurisdiction, 
therefore,  I  shall  vote  for  a  reversal  of  the 
judgment  of  the  Supreme  Court,  because  I  am 
not  perfectly  satisfied  that  the  title  to  land  did 
not  necessarily  come  in  question  upon  the  trial 
in  the  Court  of  C.  P.  And,  at  all  events,  that 
it  was  a  question  of  fact  in  this  case,  upon 
which  the  decision  of  the  plaintiffs  in  error, 
when  acting  judicially,  under  the  positive  di- 
rections of  a  statute,  should  have  been  consid- 
ered as  conclusive. 

By  Senator  Tracy.  My  mind  was  principally 
j  interested  on  the  argument  of  this  case,  by  the 
i  question  whether  the  decision  of  the  Court  of 
i  C.  P.  that  the  title  to  lands  came  in  question  on 

the  trial  of  the  cause,  is  not  such  a  judicial  de- 
j  cision  by  a  court  of  competent  jurisdiction  for 

the  purpose,  that  the  Supreme  Court  could  not, 
i  in  the  exercise  of  its  legitimate  functions,  re- 
•  view  it  by  a  writ  of  mandamus.  As  the  con- 
i  elusion  to  which  I  have  arrived  on  this  point 
i  makes  it  unnecessary  to  decide  or  discuss  the 
\  other  points  of  the  case,  i  shall  confine  my  pres- 
!  ent  remarks  wholly  to  it. 

Before  entering  into  an  examination  of  the 
'  nature  and  objects  of  the  writ  of  mandamus,  I 

will  premise  that  I  fully  concur  in  the  decis- 
i  ions  made  in  the  early  history  of  the  Supreme 
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Court,  and  which  since  have  been  frequently 
reiterated,  that  the  Constitution  intends  to  con- 
fer upon  it  general  supervisory  powers  over 
the  inferior  judicial  tribunals  of  the  State,  and 
that  its  powers  and  jurisdiction  in  all  cases  not 
manifestly  differing  by  reason  of  laws  or  insti- 
tutions peculiar  to  the  two  countries,  resemble 
and  fully  equal  the  powers  and  jurisdiction  of 
the  English  Court  of  K.  B.  I  concur,  likewise, 
in  the  views  expressed  by  Mr.  J.  Kent,  2  Cai. 
Cas.,  319,  that  all  courts  within  the  several 
counties  have  from  the  first  foundation  of  our 
judicial  system  been  regarded  by  law  and  by 
practice  as  inferior  courts,  which  may  be  com- 
pelled to  duty  by  a  mandamus,  and  restrained 
from  usurpation  by  prohibition.  I  am,  indeed, 
ready  to  admit  the  present  justness  of  what  was 
9O*]  said  *by  the  Supreme  Court,  1  Johns. 
Cas.,  that  "Our  courts  of  Common  Pleas  still 
retain  almost  every  characteristic  of  inferior 
courts."  But  while  I  admit  these  viewsof  the 
nature  and  character  of  our  courts  of  C.  P.  to 
be  correct,  I  shall  endeavor  to  maintain  that  it 
has  been  always  held  both  in  this  country  and 
England,  that  though  courts  may  be  in  their 
general  character  inferior  and  subordinate, yet 
that  they  all  possess  some  judicial  powers 
which  both  for  reason  and  general  convenience 
must  be  regarded  absolute;  at  least  so  far  that 
the  exercise  of  these  powers  cannot  fitly  be 
made  a  subject  of  review  by  other  tribunals. 
Accurately  to  prescribe  these  powers  and  to  de 
fine  their  limits  with  certainty  and  precision, 
is  an  undertaking  which,  if  in  its  nature  it  be 
accomplishable,  is  not  within  the  scope  of  my 
present  purpose  to  attempt.  It  will  be  suffi- 
cient for  this  case  if  I  succeed  in  making  it  as 
clear  to  others  as  it  appears  to  me,  that  the  de- 
cision of  the  Court  of  C.  P., which  Ihe Supreme 
Court  by  its  mandamus  has  ordered  to  be  re- 
versed, was  made  in  the  exercise  of  a  power 
which  policy  advises,  necessity  demands,  and 
the  law  contemplates  should  be  absolutely  dis- 
cretionary. 

The  Revised  Statutes,  3d  vol.,  p.  613,  sec.  3, 
among  the  cases  where  the  plaintiff  recovering 
damages  shall  recover  full  costs  without  regard 
to  the  amount  of  damages  that  may  have  been 
recovered,  gives  that  in  which  the  title  to  lands 
or  tenements  shall  have  been  put  in  issue  by 
the  pleadings,  or  shall  have  come  in  question 
on  the  trial  of  the  cause.  Now,  whether  the 
title  to  lands  or  tenements  did  come  in  question 
on  the  trial  of  a  cause,  is  a  matter  of  fact,  the 
decision  of  which  must  necessarily  be  confined 
to  some  tribunal,  and  from  the  nature  of  the 
question  it  would  seem  to  be  properly  confided 
only  to  that  tribunal  before  which  the  trial  was 
had.  But  it  is  said  that  the  question  whether 
the  title  to  lands  necessarily  came  in  question, 
may  be  one  of  law  as  well  an  of  fact, and  if  the 
absolute  decision  of  it  be  left  to  a  Court  of  C. 
P.,  a  case  may  occur  where  rank  in  justice  has 
been  done  by  an  erroneous  decision,  of  which 
the  party  is  remediless,  unless  a  review  of  it 
can  be  obtained  by  mandamus.  Without  atop- 
91*]  ping  to  ascertain  'whether  Jin-  true  in 
tension  of  the  statute  !>«•  that  the  title  to  lands 
must  have  corae  into  question  necewarily  on  the 
trial,  to  entitle  the  plaintiff  to  full  costs,  and 
••"tx Tiling  what  it  would  be  difficult  to  show, 
that  if  such  be  the  caw.  the  question  would  not 
then  be  one  wholly  of  fact,  it  seems  to  me  not 
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at  all   to  follow  that  therefore  a  mandamus 
would  lie  to  review  the  decision  of  the  court. 

It  is  not  to  be  doubted  that  the  use  of  the 
mandamus  has  been  extended  in  modern  times 
beyond  the  limits  which  in  the  early  ages  of 
our  judicial  history  were  assigned  to  it, nor  that 
this  extended  use  has  been  on  the  whole  of  de- 
cided public  benefit.  But  after  carefully  re- 
viewing this  subject,  I  am  constrained  to  con- 
clude that  the  Supreme  Court  of  this  State  has, 
in  some  instances,  inappropriately  applied  it, 
and  there  is  reason  for  believing  that  the  anx- 
ious pursuit  of  individual  right,  which  has  al- 
ways distinguished  that  tribunal,  is  disposing 
it  to  apply  the  remedial  aids  of  this  writ,  to  an 
extent  which,  however  it  may  promote  the  jus- 
tice of  particular  cases,  tends  in  some  degree 
to  disturb  that  distribution  of  judicial  powers 
which  our  legal  institutions  contemplate  and 
require. 

The  mandamus  being  in  its  nature  what  is 
termed  a  prerogative  writ,  issuing  only  from 
the  tribunal  which  represented  judicially  the 
King  himself,  was  extended  originally  to  mat- 
ters rather  of  general  and  public  concernment, 
than  to  such  as  affected  only  the  rights  of  a  par- 
ticular subject;  as  to  cases  of  some  breach  of 
the  peace,  disobedience  of  a  law,  or  neglect  of 
official  duty;  and,  therefore,  we  are  to  construe 
rather  as  an  extension  than  as  a  restraint  of  its 
original  uses,  what  is  given  by  Com.,  tit.  Man- 
damus, A.,  where  he  says:  "The  Court  of  King's 
Bench  has  power  by  mandamus  to  correct  all 
extrajudicial  errors  which  tend  to  the  breach 
of  the  peace,  oppression  of  the  subject  and*  oth- 
er misgovernance."  But  long  subsequently  to 
Comyn,  we  find  the  Court  of  K.  B.,  3  Burr., 
1267,  remarking,  that  "  Within  the  last  cen- 
tury, it  has  been  liberally  interposed  for  the 
benefit  of  the  subject  and  the  advancement  of 
justice."  This  remark,  however.is  to  be  quali- 
fied by  the  contemporaneous  observation  of 
Ld.  Mansfield,  which  he  frequently  *re  [*9U 
peated.  "that  it  was  a  very  beneficial  writ,  but 
that  the  best  mode  of  preserving  it,  was  to  be 
sparing  in  the  use  of  it."  The  good  sense  of 
this  observation  is  sufficiently  illustrated  by  the 
fact,  that  before  this  time,  "the  liberal  inter- 
position of  it,"  had  led  to  such  uncertainty  and 
confusion,  in  regard  to  its  application, as  to  in- 
duce the  remark,  4  Bac.  Abr.,  Mandamus,  C, 
"that  the  cases  in  the  books  on  this  head  are 
so  unsettled  and  contradictory, that  it  is  hardly 
possible  to  fix  on  any  general  rule  whereby  to 
determine  in  what  instances  the  Court  of  King's 
Bench,  having  a  superintendency  over  all  in- 
ferior courts  and  magistrates,  will  grant  am/i/i 
damns  or  not." 

The  uncertainty,  however,  here  referred  l<>. 
as  to  the  granting  the  writ  by  the  K.  B.,  will 
be  found,  on  examination,  to  arise  from  the 
character  of  the  persons  to  whom  the  writ  was 
to  be  directed  and  the  objects  sought  to  be  HC- 
complished.and  not  from  the  nature  of  the  arts 
complained  of.  The  broad  distinction  between 
a  direction  to  an  inferior  tribunal  to  act,  ami 
direction  to  it  how  to  act.  seems  to  have  been 
at  all  times  well  observed.  Thus,  we  find  it 
given  in  Bacon,  Hint  a  mandamnn  will  lie  to 
compel  a  Judgment  to  be  rendered, but  not  what 
judgment  to  render;  to  justices  to  receive  and 
proceed  upon  a  complaint,  but  not  what  decis- 
ion to  make;  to  compel  the  ordinary  to  grant. 
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letters  testamentary,  but  not  to  what  person.  It 
has,  therefore,  been  held  not  to  lie  to  the  ses- 
sions to  compel  them  to  admit  an  appeal  in  re- 
gard to  poor  rates,  4  T.  R.,  4«8.  nor  to  com 
missioners  of  bankruptcy  to  certify  the  bank- 
rupt's conformity  to  the  Act,  7  East,  92;  in  both 
cases,  the  officers  having  a  discretion.  Nor  does 
it  lie  to  compel  justices  to  come  to  a  particular 
decision,  nor  to  make  an  order  of  maintenance, 
nor  to  grant  a  license.  3  Bl.  Com.,  110.  n.  More 
recently.  Rex  v.  Justice*  of  Droon,  1  Chit. ,  34, 
the  court  refused  to  compel  a  quarter  sessions 
to  enter  continuances,  saying:  "Our  powers 
are  great,  but  they  are  not  unlimited:  they  are 
bounded  by  some  lines  of  demarcation ;  we  are 
not  aware  that  we  have  power  to  interfere  with 
the  court  below  in  the  way  suggested."  Again; 
Kt  parte  Morgan,  2  Chit. ,  250,a  mandamus  was 
93*]  *denied  to  compel  a  court  of  inferior 
jurisdiction  to  grant  a  new  trial  in  a  cause  be- 
fore it,  where  alleged  injustice  had  been  done  to 
one  of  the  parties,  the  court  remarking:  "  We 
may  command  an  inferior  court  to  give  judg- 
ment in  a  matter  fit  and  proper  for  its  cogni- 
zance, but  we  cannot  interfere  to  regulate  its 
practice,  because  every  inferior  court  is  the 
proper  judge  of  its  own  practice."  In  the  case 
of  King  v.  Justices  of  Middlesex,  4  Barn.  &  Aid., 
298,  Abbott,  Oh.  J.  says  :  "There  is  not  an  in- 
stance can  be  cited  where  the  court  has  granted 
a  mandamus  to  justices  to  compel  them  to  come 
to  any  particular  decision." 

In  all  the  State  Courts  of  this  country  where 
the  question  has  been  agitated,  except  in  our 
own  State,  the  same  distinction  as  to  the  proper 
functions  of  a  mandamus  seems  to  have  been 
rigidly  observed.  In  Pa.,  Com.  v.  Judges  of  C. 
P.  of  Phila.  Co.,  3  Binn.,  273,  it  was  decided 
that  a  mandamus  would  not  He  to  the  judges  of 
the  C.  P.,  to  re-instate  an  appeal  which  they 
had  dismissed,  because  a  mandamus  cannot  go 
to  an  inferior  court  compelling  them  to  make  a 
particular  decision,  but  merely  to  decide.  In 
Griffith  v.  Cochran,  5  Binn.,  103,  Tilghman, 
Cli.  J.,  says  :  "  The  principles  which  govern 
the  court  in  issuing  writs  of  mandamus  are 
well  understood.  Where  a  ministerial  act  is  to 
be  done,  and  there  is  no  other  specific  remedy, 
a  mandamus  will  be  granted  to  do  the  act 
which  is  required.  But  where  complaints  are 
against  a  person  who  acts  in  a  judicial  or  de- 
liberative capacity,  he  may  be  ordered  by  man- 
damus to  proceed  to  do  his  duty,  by  deciding 
and  acting  according  to  the  best  of  his  judg- 
ment ;  but  the  court  will  not  direct  him  in 
what  manner  to  proceed."  And  so  rigidly  was 
this  distinction,  adhered  to  by  the  same  court, 
that  in  Com.  v.  Judges  of  C.  P.  of  Cumberland 
Co.,  1  Serg.  &  R.,  187,  it  refused  a  mandamus 
to  compel  a  Court  of  C.  P.  to  proceed  to  ex- 
amine a  person  applying  to  be  admitted  as  an 
attorney,  notwithstanding  the  Supreme  Court 
was  satisfied  that  he  came  within  the  rule  of 
the  C.  P.  Their  refusal  was  put  on  the  ground 
that  the  admission  of  an  attorney  is  not  a  min- 
isterial but  a  judicial  act  and,  therefore,  not  the 
subject  of  the  writ  of  mandamus. 
D4»]  *ln  N.  J.  the  same  distinction  has  been 
recognized.  Seeing  v.  Inhab.  of  Alloways  Creek, 
5  Halst.,  58,  where  a  mandamus  was  refused, 
on  the  principle,  that  "  to  officers  a  writ  of 
mandamus  may  go  to  direct  them  how  to  pro- 
ceed, and  what  to  do  ;  but  a  mandamus  to  a 
308 


court  only  to  direct  them  to  proceed  according 
to  law,  and  not  how  to  proceed." 

So  in  Ky.,  Co.  Court  of  Warren  v  Daniel,  2 
Bibb,  573,  it  was  decided  that  "A  mandamus 
is  a  proper  remedy  to  compel  an  inferior  court 
to  adjudicate  upon  a  subject  within  its  juris- 
diction, where  it  neglects  or  refuses  to  do  so  ; 
but  where  it  has  adjudicated,  &  mandamus  will 
not  lie  for  the  purpose  of  revising  or  correcting 
its  decision. 

And  in  Mass.,  CJiase  v.  Canal  Co.,  10  Pick., 
244,  the  court  say  :  "  This  writ  lies  either  to 
compel  the  performance  of  ministerial  acts,  or 
is  addressed  to  subordinate  judicial  tribunals, 
requiring  them  to  exercise  their  functions,  and 
render  some  judgment  in  cases  before  them, 
when  otherwise  there  would  be  a  failure  of 
justice  from  delay  or  refusal  to  act.  But  where 
a  subordinate  tribunal  has  acted  in  a  judicial 
capacity,  upon  a  question  properly  submitted 
to  its  judgment,  a  mandamus  will  not  be 
granted  to  compel  it  to  reverse  its  decision. 

Analogous  decisions  may  be  found  in  the 
courts  of  N.  H.,  Va.,  and  Ohio,  and  probably 
have  been  made  in  several  other  states,  inas- 
much as  we  find  at  an  early  day  an  express  de- 
cision on  this  point,  made  by  that  court  whose 
opinion  has  rarely  failed  to"  be  of  controlling 
authority  for  the  State  Courts  upon  any  im- 
portant general  principle.  The  decision  to 
which  I  refer,  is  reported  in  U.  8.  v.  Law- 
rence, 3  Dall.,  42,  where  it  was  sought  to  com- 
pel a  district  judge  to  issue  a  warrant  to  arrest 
an  alleged  deserter  from  the  French  naval 
service,  under  a  treaty  stipulation,  and  in 
which  it  was  the  clear  and  unanimous  decision 
of  the  court,  that  the  district  judge  having 
acted  judicially  in  deciding  that  the  evidence 
was  not  sufficient  to  authorize  his  issuing  a 
warrant,  the  Supreme  Court,  however  it  might 
differ  in  opinion  from  the  judge  as  to  the  suffi- 
ciency of  the  proof,  had  no  power  to  compel 
him  *to  decide  according  to  the  dictates  [*i)5 
of  any  judgment  but  his  own.  And  the  court 
there,  as  well  as  in  the  subsequent  case,  Ins. 
Co.  v.  Adams,  9  Pet..  602,  recognizes  the  prin- 
ciple contended  for  by  the  counsel  in  the  first 
cited  case,  that  a  mandamus  is  founded  on  the 
idea  of  a  default,  as  where  an  inferior  court 
will  not  proceed  to  judgment,  or  a  ministerial 
officer  will  not  do  an  act  which  he  ought  to  do; 
but  is  never  issued  to  a  judge  who  had  pro- 
ceeded to  give  judgment  according  to  the  best 
of  his  abilities.  And  in  the  case  last  cited,  Ch. 
J.  Marshall  says  :  "  On  a  mandamus  a  superior 
court  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  court  shall  be  exer- 
cised, but  will,  in  a  proper  case,  require  the 
inferior  court  to  decide." 

In  this  State,  also,  notwithstanding  the  Su- 
preme Court  has,  in  some  cases,  I  think,  carried 
the  remedy  by  mandamus  beyond  its  appropri- 
ate limits,  it  will  be  found  that  the  true  princi- 
ples that  should  determine  the  use  of  the  writ 
have  been  generally  observed,  and  frequently 
explained  and  enforced.  The  first  reported  de- 
cision whicU,  I  believe,  appears,  is  People  v.  Jus- 
tices of  Chenango,  1  Johns.  Cas.,  179,  where  a 
mandamus  was  granted  to  compel  a  Court  of 
Sessions  to  enter  judgment  on  a  verdict,  on  the 
ground  that  that  court  had  not  power  to  grant 
a  new  trial.  This  decision  rests  on  the  un- 
doubted principle  that  it  is  the  province  of  the 
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Supreme  Court  to  enforce  obedience  to  the 
statutes,  and  oblige  subordinate  courts  and 
magistrates  to  do  those  legal  acts  which  it  is 
their  duty  to  do.  Upon  the  same  principle  rest 
the  decisions  of  Fish  v.  Weatherwax,  2  Johns. 
Cas..  215;  Haight  v.  Turner,  2  Johns..  371  ; 
Sites  v.  Ransom,  6  Id.,  279  ;  Home  v.  Barney, 
19  Id.,  247.  The  principle  of  the  decision  in 
People  v.  Justices  of  Delaware  C.  P.,  1  Johns. 
Cas.,  181.  is  somewhat  more  doubtful.  This  is 
the  case  where  a  mandamus  was  granted  to 
compel  the  judges  of  the  Court  of  C.  P.  to  re- 
store an  attorney  whom  they  had  stricken  from 
the  roll,  and  the  decision  is  utterly  irreconcil- 
able with  that  before  cited  from  1  Serg.  &  R., 
187.  except  it  be  placed  wholly  upon  one  of  the 
96*]  grounds  stated  by  the  *court,  "that  it 
was  established  by  a  then  Act  of  the  Legisla- 
ture, that  if  a  Court  of  Common  Pleas  remove 
an  attorney  from  office,  he  could  not  be  admit- 
ted to  practice  in  the  Supreme  Court,  though 
he  should  also  be  an  attorney  of  that  court." 
If,  therefore,  the  Supreme  Court  could  not  re- 
vise the  proceedings  of  the  Court  of  C.  P.  in 
that  respect,  they  might  disqualify  an  attorney 
of  that  court,  and  however  unjust  it  might  be. 
there  would  be  no  power  in  the  Supreme 
Court  to  afford  relief. 

In  the  cases  of  Wilson  v.  Sup'rs  of  Albany, 
12  Johns.,  416,  and  Ex  parte  Nelson,  1  Cow., 
423,  the  court  refused  the  writ,  on  the  ground 
that  where  a  discretion  is  vested  in  any  in- 
ferior jurisdiction,  and  that  discretion  has  been 
exercised,  a  mandamus  will  not  be  granted, 
because  the  court  cannot  control,  and  ought 
not  to  coerce  that  discretion.  The  cases  Ex 
parte  Bacon,  6  Cow.,  392,  and  Ex  parte  Benson, 
7  Id. ,  363,  arc  on  the  same  principle,  as  is  also 
that  of  Hull  v.  Supervisor* of  Albany,  19  Johns., 
259,  in  which  the  principle  is  definitely  and 
accurately  stated  by  the  court,  that  "  where 
the  inferior  court  has  discretion,  and  proceeds 
to  exercise  it,  this  court  has  no  jurisdiction  to 
control  that  discretion  by  writ  of  mandamus. 
But  if  subordinate  public  agents  refuse  to  act 
or  to  entertain  the  question  for  their  discretion 
in  cases  where  the  law  enjoins  upon  them  to  dp 
the  act  required,  this  court  may  enforce  obedi- 
ence to  the  law  by  mandamus,  where  no  other 
legal  remedy  exists." 

It  is  not  until  the  case  of  the  People  v.  Supe- 
rior  Court  of  N.  Y.,  5  Wend.,  114,  that  a  man- 
ifest tendency  is  disclosed  to  extend  jurisdic- 
tion by  mandamus,  over  the  judicial  acts  of  an 
inferior  court,  which  was  acknowledgedly  act- 
ing within  the  scope  of  its  legitimate  func- 
tion*. For  although  the  reporter's  note  to  Blunt 
Y.  Greenwood.  1  Cow.,  15.  is,  that  "  A  manda- 
mus lies  to  correct  erroneous  practice  of  a 
Court  of  Common  Pleas  in  mere  matters  of 
discretion  ;  "  this  proposition  seems  not  to  have 
been  much  considered  by  the  court,  and  the 
case  is  scarcely  authority  for  it.  Besides,  in  the 
same  volume,  post,  423,  the  court  »ay  :  "Where 
a  discretion  is  vested  in  any  inferior  jurisdic- 
97*]  lion.  *and  that  discretion  has  been  exer- 
cised,  a  mandamus  will  not  lie."  And  the  cane 
Exparte  Bailey,  2  Cow.,  479,  where  the  court  in 
refusing  a  mandamus  to  compel  the  court  he- 
low  to  grant  a  new  trial,  intimate  that  in  ex- 
treme cases  it  might  Interfere  to  control  in- 
ferior courts  upon  questions  of  fact,  is  not  to  ! 
be  deemed  a  direct  assertion  of  such  a  power.  I 
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But  the  case  before  alluded  to,  5  Wend.,  114, 
contains  not  only  the  assertion  of  this  great, 
and  as  I  am  compelled  to  regard  it,  novel 
power,  but  an  elaborate  and  very  ingenious 
defense  of  it,  by  one  of  the  most  able  judges 
that  has  ever  adorned  the  Bench  of  this  State. 

This  case  was  on  an  application  for  a  man- 
damus to  vacate  a  rule  of  the  Superior  Court 
of  the  City  of  N.  Y.,  granting  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  In 
granting  the  application,  Mr.  J.  Sutherland, 
who  delivered  the  opinion  of  the  court,  ad- 
vances the  following  propositions:  1.  That  a 
writ  of  mandamus  lies  where  a  party  has  a  le- 
gal right,  and  no  other  appropriate  remedy.  2. 
That  it  does  not  lie  to  an  inferior  tribunal, 
where  such  tribunal  has  the  right  of  exercis- 
ing its  discretion.  8.  That  the  discretion  which 
the  Supreme  Court  cannot  control,  is  one  gov- 
erned by  no  fixed  legal  principles.  4.  That  in 
all  cases  where  an  inferior  court  is  bound  to 
proceed  according  to  established  legal  princi- 
ples, and  it  is  alleged  that  an  error  has  been 
committed,  the  court  has  power  to  issue  &man- 
damus,  and  if  error  has  intervened,  the  same 
obligation  exists  to  issue  the  writ  as  to  affirm 
or  reverse  a  judgment  upon  a  writ  of  error. 

In  the  brief  review  of  the  foregoing  proposi- 
tions, which,  with  feelings  of  unfeigned  re- 
spect for  the  learned  court  that  has  sanctioned 
them,  I  shall  now  attempt  to  make,  there  will 
be  occasion  for  me  to  express,  unreservedly, 
my  views  of  the  qualifications  that  should  be 
made  of  some  of  them,  and  my  firm  opinion, 
that  when  taken  collectively,  their  direct  ten- 
dency is  to  an  erroneous  general  conclusion. 
The  first  proposition  that  a  writ  of  mandamus 
lies  where  a  party  has  a  legal  right,  and  has  no 
other  appropriate  remedy,  involves,  perhaps, 
the  whole  subject  of  discussion,  for  it  turns 
upon  a  point,  the  right  definition  of  which  is 
really  *the  whole  matter  in  dispute.  The  [*O8 
question  arises,  what  is  a  legal  right?  If  by  a 
legal  right  is  meant  any  abstract  moral  right 
which  a  party  may  succeed  in  persuading  a 
judge  exists,  then  the  proposition  is  not  cor- 
rect. For  it  is  not  true  that  there  are  or  can  be 
rules  of  law  so  accurately  defined  and  so  per- 
fectly adjusted,  that  their  measure  will  be  the 
precise  measure  of  moral  right  in  its  individ- 
ual application  to  each  of  all  the  infinitely  va- 
ried relations  of  mankind.  Nothing  short  of 
Omniscience  could  establish  such  rules;  noth- 
ing less  than  Omnipotence  could  execute  them. 
Ills  true  that  we  receive  and  admit  as  a  com- 
mon maxim,  that  the  law  has  a  remedy  for 
every  wrong.  But  this  we  know  means  only 
a  legal  wrong  and,  therefore,  the  proposition 
being  turned  round,  comes  to  nothing  more 
than  that  there  is  no  wrong  where  there  is  no 
remedy;  in  another's  words:  "I  have  no  wrong 
where  I  can  claim  no  right  "—a  proposition, 
which,  when  applied  to  the  moral,  and  often, 
indeed,  as  it  can  be,  to  the  natural  relations  of 
man,  is  revoltimjly  absurd.  But  without  any 
such  ethical  refinement  of  the  proposition,  it 
is  not  true  even  in  the  common  acceptation  of 
the  terms.  In  Wilson  v.  Svp'rt  of  Albany ,  12 
Johns.,  414.  we  find  the  court  in  refusing  a 
mandamus  to  say:  "  It  may  be  a  hard  case, 
and  the  party  may  be  remediless,  hut  that  con- 
sideration cannot  induce  the  court  to  grant  nn 
unfit  remedy."  And  in  /fex  v.  Justices  of  Wills t 
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2  Chit.,  257,  where  a  mandamus  was  refused, 
Bailey,  «/.,  in  reply  to  the  counsel,  that  there 
was  no  other  remedy,  says:  "  There  are  many 
coses  in  which  there  is  no  other  remedy  against 
the  sessions  where  we  should  not  interfere." 
This  proposition,  then,  of  the  learned  judge, 
when  properly  qualified ,  seems  to  me  to  amount 
only  to  this,  that  when  there  is  a  legal  remedy 
and  there  is  no  other  appropriate  remedy  but 
a  inandamu»,  then  a  mandamus  is  the  appro- 
priate remedy.  In  this  qualified  form,  the  pro- 
position is  not  only  true  but  self  evident.  But 
how  far  it  will  avail  to  justify  a  mandamus  to 
the  Superior  Court  of  N.  Y.,  to  vacate  a  rule 
granting  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  remains  yet  to  be  shown. 
!)J)*]  *The  second  proposition,  that  a  man- 
damus does  not  lie  to  an  inferior  tribunal,  in 
cases  where  such  tribunal  has  the  right  of  ex- 
ercising its  discretion,  is  an  elementary  pro- 
position, coeval  with  the  origin  of  the  writ; 
and  as  I  have  endeavored  to  show,  concurrent 
with  its  use,  down  to  the  very  case  in  which  it 
is  restated  by  the  learned  judge.  It  is,  indeed, 
the  very  proposition  on  which  rests  my  con- 
clusion, that  the  allowing  the  writ  in  that  case 
was  erroneous. 

The  third  proposition,  that  the  discretion 
which  cannot  be  controlled  by  mandamus,  is 
one  governed  by  no  fixed  legal  principles,  is  a 
proposition  which,  if  used  only  to  define  the 
general  nature  of  judicial  discretion,  is  imma- 
terial; and  if  used  for  the  purpose  of  predicat- 
ing it.  that  there  is  a  judicial  discretion  which 
is  to  be  exercised,  not  according  to  the  judg- 
ment and  conscience  of  the  one  in  whom  the 
law  confides  it,  but  according  to  the  judg- 
ment and  conscience  of  another  in  whom  the 
law  does  not  confide  it,  then  I  say  the  proposi- 
tion is  necessarily  incorrect.  What  is  to  be  un- 
derstood by  a  discretion,  governed  by  no  fixed 
legal  principles.is  perhaps  sufficiently  explained 
by  the  illustrations  given  in  the  opinion  which 
is  now  attempted  to  be  reviewed;  at  any  rate, 
it  is  abundantly  exemplified  by  the  numerous 
cases  to  which  I  have  already  referred.  It 
means,  when  applied  to  public  functionaries, 
a  power  or  right  conferred  upon  them  by  law, 
of  acting  officially  in  certain  circumstances,  ac- 
cording to  the  dictates  of  their  own  judgment 
and  conscience,  uncontrolled  by  the  judgment 
or  conscience  of  others.  But  what  is  to  be  un- 
derstood by  a  discretion  that  is  governed  by 
fixed  legal  principles  is,  I  must  be  allowed  to 
say,  something  that  I  have  not  found  satisfac- 
torily explained,  and  what  it  is  not  easy  for 
me  to  comprehend.  Poetry  may  be  indulged 
the  license  of  saying, 

"  We  have  a  power  in  ourselves  to  do  it.  but  it  is 
A  power  which  we  have  no  power  to  do." 

But  the  same  idea,  when  attempted  to  be  grave- 
ly enforced  as  the  basis  of  a  judicial  decision, 
seems  too  paradoxical  to  admit  of  our  assent  to 
it.  As  a  matter  of  faith,  we  can  assent  to  the 
theological  dogma  of  "an  overruled  free 
agency."  but  in  a  matter  of  legal  reasoning, 
we  are  justified  in  asking  for  pretty  strong evi- 
1OO*]  dence  *to  convince  us  that  a  judicial 
discretion  can  exist,  independently  of  the  right 
or  power  of  exercising  it.  Certainly,  the  cases 
put  to  illustrate  this  nondescript  discretion,  ap- 
pear to  be  either  those  in  which  there  is  no  dis- 
cretion at  all,  or  those  which  plainly  are  not 
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the  subject  of  review  by  a  superior  tribunal. 
Take,  for  instance,  the  case  supposed,  "where 
a  court  refuses  to  a  party  the  benefit  of  an  es- 
tablished rule  of  practice,  not  depending  at  all 
upon  circumstances."  The  argument  for  grant- 
ing a  mandamus  in  such  a  case  is  founded  on 
the  assumption,  that  the  court  "  had  parted 
with  its  discretion,  and  substituted  in  its  place 
a  clear  and  well  defined  rule."  Now,  without 
determining  that  this  assumption  is  right  or 
wrong,  it  is  evident  that  the  argument  rests 
wholly  upon  it;  and  therefore,  the  case  put  is 
confessedly  one  where  there  was  no  discretion 
to  be  exercised.  The  other  instance  where  the 
inferior  court  should  refuse  a  new  trial  after  a 
verdict  against  evidence,  clear,  satisfactory  and 
all  upon  one  side,  though  an  extreme  case,  is 
still,  I  apprehend,  a  case  where  a  mandamus 
could  not  properly  be  allowed.  That  every 
court,  having  the  power  to  grant  new  trials,  is 
to  exercise  its  own  discretion  upon  the  applica- 
tion made  to  it,  is,  as  a  general  proposition,  not 
to  be  controverted.  This  discretion,  however, 
undoubtedly  to  some  extent  is  regulated  by 
usage,  or  if  the  term  is  preferred,  by  fixed  prin- 
ciples. But  by  this  is  to  be  understood  nothing 
more  than  that  the  same  court  cannot,  consist- 
ently with  its  own  dignity,  and  with  its  char- 
acter and  duty  of  administering  impartial  jus- 
tice, decides  different  ways  two  cases  in  every 
respect  acknowledgedly  alike;  and  judges, 
upon  whom  such  a  practice  could  be  estab- 
lished, would  be  obnoxious  both  to  public  cen- 
sure and  to  public  punishment.  But  the  fact, 
whether  the  two  cases  are  exactly  alike  in  every 
color,  circumstance  and  feature,  is  of  necessi- 
ty to  be  submitted  to  the  judgment  of  some 
tribunal;  and  the  question,  therefore,  recurs, 
to  what  tribunal  have  the  laws  or  institutions 
of  the  community  submitted  it?  That  a  court 
ought  to  grant  a  new  trial,  where  the  verdict 
has  been  given  against  clear,  explicit  and  un- 
contradicted  evidence,  is  not,  *as  a  [*1O1 
principle  of  natural  justice,  to  be  denied.  But 
if  the  Supreme  Court,  in  such  a  case  arising  in 
it,  should  refuse  to  do  so,  the  party  aggrieved 
surely  would  have  no  redress,  notwithstanding 
that  in  the  case  immediately  preceding  his 
own,  the  same  court  had  set  aside  a  verdict 
where  the  evidence  to  support  it  was  conflict- 
ing and  nearly  balanced;  and  the  reason  why 
such  a  party  should  be  remediless,  arises  out  of 
the  inexorable  necessity  of  submitting  every 
controversy  nltimately  to  the  arbitrary  discre- 
tion of  some  tribunal.  Allow  the  complaining 
party  to  carry  his  case  from  tribunal  to  tribu- 
nal, from  the  lowest  to  the  highest;  let  him 
pursue  justice  through  every  avenue  of  the 
law,  ascending  finally  to  her  most  elevated 
seats,  he  must  at  last  abide  "  the  doubtful  is- 
sue of  misconstrued  laws,"  and  perchance  be 
obliged  to  submit  in  silence  to  a  decision  ut- 
terly repugnant  to  his  own  perceptions  of 
right. 

The  inquiry  which  we  are  pursuing  is,  wheth- 
er in  regard  to  the  matter  of  a  new  trial,  the 
law  does  not  confide  the  like  arbitrary  discre- 
tion in  a  Court  of  C.  P.  that  it  does  in  the  Su- 
preme Court;  if  it  does,  then  considerations  of 
I  the  possible  injustice  that  may  be  done  by  the 
1  misuse  of  this  discretion  are  not  to  be  enter- 
tained. The  legal  history  of  the  power  to  grant 
new  trials  in  the  C.  P.,  independently  of  the 
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fitness  of  things,  would  seem  to  justify  the 
conclusion  that  it  does.  Formerly  there  was 
no  power  of  granting  a  new  trial  in  this  court, 
and  if  the  jury  saw  fit  to  render  a  verdict 
against  evidence,  though  the  evidence  was 
"clear,  unconlradictedand  all  upon  one  side," 
yet  (he  parly  injured  could  obtain  no  relief. 
It  was  a  case  which  even  a  mandamus,  with 
all  its  modern  powers,  could  not  reach.  The 
rea«on  was,  that  the  law  preferred  the  jury  to 
the  judges  as  its  depository  of  arbitrary  discre- 
tion in  regard  to  matters  of  fact.  Afterwards 
the  law  gave  to  the  court  the  power  of  grant- 
in":  A  new  trial,  provided  a  judge  of  the  degree 
of  counselor  of  the  Supreme  Court  was  present 
at  the  first  trial;  and  finally,  by  the  Revised 
Statutes,  Vol.  II.,  p.  208,  sec.  1.  among  other 
powers  given  to  courts  of  C.  P.,  is  that  "to 
grant  new  trials."  This  power  is  unqualified 
1O2*]  in  *its  terms;  and  it  seems  to  be  a  fair 
inference,  that  the  statute  intends  to  confer 
upon  the  judges  and  jury  together,  as  unlimit- 
ed a  discretion,  in  the  final  determination  of 
matters  of  fact,  as  was  formerly  possessed  by 
the  jury  alone. 

The  fourth  proposition  is,  "that  in  all  cases 
where  a  court  is  bound  to  proceed  according 
to  established  legal  principles,  and  it  is  alleged 
that  an  error  has  been  committed,  the  Supreme 
Court  has  power  to  issue  a  mandamus;  and  if 
error  has  intervened,  the  same  obligation  ex- 
i-ts  to  issue  the  writ  as  to  affirm  or  reverse  a 
judgment  upon  a  return  to  a  writ  of  error." 
This  proposition  is  either  only  a  reiteration  of 
the  first  proposition  in  different  language,  or  it 
is  intended  as  an  affirmation,  that  a  mandamu* 
•will  lie  to  inferior  courts  in  all  cases  where  a 
writ  of  error  will  not.  In  the  latter  aspect,  the 
proposition  is  so  opposed  to  principle  and  au- 
thority, that  I  will  not  presume  that  the  court 
intended  to  maintain  it.  Viewed  in  the  other 
aspect,  it  may  be  proper  to  add,  to  what  has  al- 
ready been  said, only,  that  where  the  action  of  a 
Mart  is  prescribed  "by  legal  established  princi- 
ple-." it  is  not  a  case  of  legal  discretion,  but  of 
le'_"il  necessity,  and  can  only  occur  where  ques- 
tions of  law  and  not  questions  of  fact  are  in- 
volved. It  is  not,  therefore,  like  an  application 
for  a  new  trial,  where  facts  are  first  to  be  as- 
certained, and  by  the  same  tribunal,  In-fore  the 
question  on  the  law,  or  rule  of  practice,  appli- 
cable to  the  state  of  facts  established,  occurs; 
and  here,  it  seems  to  me,  is  where  the  Supreme 
Court  first  departs  from  the  true  principle.  It 
assumes  to  itself  the  ascertainment  of  the  facts, 
and  then  upon  its  own  judgment  of  the  facts, 
it  require*  the  inferior  court  to  apply  "the  es- 
tablished legal  principle."  In  short,  it  pro- 
poses to  exercise  the  same  review  over  the  de- 
cision of  the  inferior  court  that  it  does  over  the 
verdict  of  a  jury  in  its  own  court;  for  though 
thcv  admit  "  it  should  be  an  extreme  case  in 
whii-ii  a  mindmnu» ought  to  be  issued  to  com- 
pel an  inferior  court  to  grant  a  new  trial, "yet, 
by  assuming  to  themselves  the  power  of  deter- 
mining what  is  and  what  is  not  an  extreme 
'hey  in  effect  subject  every  verdict  in  the 
inferior  court*  to  their  review. 
lO.'l*]  *Thi«  is  a  power  which  no  single 
<-.HH  .  however  numerous  and  diligent  and 
learned  its  members  may  be,  could  successful 
ly  fulfill;  and  the  impracticability  of  disrharg 
ing  such  duties  is,  of  itself,  no  light  reason  for 
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concluding  that  they  are  not  contemplated  by 
the  Constitution  or  laws.  No  better  commen- 
tary on  an  attempt  to  exercise  this  power  need 
be  asked  than  that  furnished  by  the  court  it- 
self, Ex parte  Baity ,  2 Cow.,  479, where  it  says: 
"  A  contrary  course  [than  to  refuse  a  manda- 
mus} would  draw  before  this  court  an  examina- 
tion of  those  questions  which  address  them- 
selves merely  to  the  discretion  of  the  inferior 
court.  We  should  be  perpetually  appealed  to 
for  the  adjustment  of  rights  undefined  by  law. 
This  would  result  in  an  endless  conflict  of 
opinion  upon  questions  which  must  from  their 
very  nature  be  finally  determined  by  the  courts 
below,  because  they  cannot  be  reached  by  the 
rules  of  law."  If  the  soundness  of  these  views, 
and  the  just  apprehensions  they  express,  re- 
quire the  confirmation  of  experience,  it  can  be 
i  furnished  abundantly  since  the  court  first  de- 
I  parted  from  the  course  which  they  were  put 
1  forth  to  vindicate.  Its  calendars  crowded  with 
applications  for  mandamus;  its  judges  op- 
pressed with  the  investigation  of  doubtful  facts; 
its  channels  of  justice  choked  up  with  petty 
litigations — all  plead  eloquently  against  a  de- 
cision which  has  gone  far  to  make  that  court  a 
court  of  appeal  from  all  decisions  of  fact,  as 
well  as  law,  that  are  made  in  the  inferior  tri- 
bunals of  the  State. 

Another  and  not  less  forcible  argument  of 
the  inconveniences  and  mischiefs  of  this  prac- 
tice, arises  from  its  effects  upon  this  court  of 
last  resort.  A  court  acknowledgedly  not  insti- 
tuted for  the  investigation  and  decision  of  con- 
troverted facts,  but  for  the  review  and  final 
determination  of  questions  of  law.  Yet  it  will 
be  seen  that  under  the  statute  regulating  pro- 
ceedings upon  mandamim,  every  controversy 
arising  in  the  Supreme  Court  upon  such  a 
writ,  however  trivial,  whether  of  fact  or  of  law, 
can  be  brought  here;  thereby  subjecting  the 
discretion  of  that  court,  when  exercised  in  re- 
viewing the  discretion  of  an  inferior  court,  to 
a  review,  of  which  it  is  confessedly  exempt 
when  exercised  *in  respect  to  questions  [*  1 O<4 
originating  in  its  own  proceedings,  though  of 
transcendently  greater  moment.  Therefore, 
under  this  system,  newly  adopted  by  the  Su- 
preme Court,  and  which  we  are  now  called  on 
to  sanction,  this  court  is  exposed  and  is  almost 
sure  to  be  flooded  with  paltry  questions  of  C. 
P.  practice,  involving  facts  difficult  to  be  ex- 
tricated from  the  masses  of  evidence  in  which 
they  are  buried,  and  when  they  are  extricated 
ancf  decided  upon,  settling  no  rule  of  law  for 
the  government  of  future  cases,  aud  scarce- 
ly settling,  satisfactorily-,  the  rule  of  right  for 
the  particular  case  in  which  they  occur. 

In  concluding  this  long,  and  I  fear,  tedious 
examination  into  the  nature  of  the  writ  of 
ii,iiinl-ini>(x  and  the  powers  of  a  superior  court 
to  grant  it.  I  am  brought  irresistibly  to  the 
opinion,  (hat  in  the  case  to  which  I  'have  so 
much  referred  and  upon  which  I  have  so  free- 
Iv  commented.  Pt»\tlt  v.  S.  C  of  N.  }'*,  5 
Wend.,  114,  et  10  /(/.,  285.  the  Supreme  Court 
in  granting  a  nuuulnimi*  to  vacate  the  rule  of 
the  court  below  for  a  new  trial  extended  the 
writ  beyond  its  legitimate  limits,  as  those  lim- 
iU  have  been  defined  and  recognized  by  the 
Court  of  K.  B.,  by  the  Supreme  Court  of  the 
U.  S. ,  by  the  courts  of  our  sister  Slates,  and 
even  by  iU  own  earlier  decisions. 
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If  this  conclusion  be  right,  it  seems  to  follow 
inevitably,  that  the  court  had  no  jurisdiction 
by  mandamus  in  the  present  case.  Here  the 
question  submitted  to  the  determination  of  the 
inferior  court  is.  by  the  very  language  of  the 
law.  2  R.  8.,  653,  sec.  8,  declared  to  be  aques- 
tion  of  fact— the  fact  whether  the  title  to  land 
came  in  question  on  the  trial — a  fact  which 
did  occur  in  the  court  below  and  could  occur 
nowhere  else.  Whether  we  construe  the  stat- 
ute to  intend  that  the  title  must  be  brought 
into  question  necessarily  on  the  trial  or  not.  is 
indifferent  for  the  purpose  of  ascertaining  to 
what  tribunal  the  statute  confides  the  duty  of 
deciding  the  fact.  It  cannot  be  maintained  that 
it  contemplates  having  the  decision  of  such  a 
fact  carried  from  the  tribunal  where  alone  it 
could  be  certainly  known, to  another  which  can 
know  nothing  of  it,  except  upon  evidence  inac- 
curately taken  and  certified  by  the  inferior  tri 
1O5*]  bunal;  for  *such  a  conclusion  involves 
the  necessity  of  attributing  to  the  Legislature 
the  absurd  notion  that  the  capacity  of  our  judi- 
cial tribunals  to  determine  facts,  increases  as 
their  means  for  ascertaining  them  diminish.  If 
in  this  case  the  Court  of  C.  P.  did  not  know 
whether  the  title  to  the  laud  came  in  question 
on  a  trial  in  their  presence,  it  is  difficult  to 
comprehend  how  the  Supreme  Court,  not  pres- 
ent, could  better  know  it.  Less  than  an  express 
statutory  direction  cannot  satisfy  me  that  the 
law  contemplates  that  the  final  decision  of  such 
a  question  should  betaken  from  the  court  where 
the  fact  did  occur,  and  referred  to  another 
tribunal  where  it  did  notoccur.and  which  nec- 
essarily must  possess  very  inferior  means  for 
arriving  at  the  truth.  The  theory  which  would 
support  a  mandumus  in  this  case,  should  au- 
thorize one  to  review  the  verdict  of  a  jury,  or 
any  other  decision  upon  evidence,  made  by  an 
inferior  tribunal.  It  must  be  also  admitted 
and.  indeed,  it  is  admitted,  that  if  umandamus 
will  lie  to  vacate  the  entry  in  the  minutes  of 
the  court  below  in  the  present  case,  it  would, 
consequently,  lie  to  compel  the  court  in  an- 
other case,  to  make  an  entry  that  the  title  to 
land  came  in  question  on  the  trial,  however 
repugnant  such  an  entry  might  be  to  the 
court's  knowledge  of  the  fact.  Either  view  pre- 
sent* the  case  of  one  court  compelling  another 
to  decide  a  fact  contrary  to  the  dictates  of  its 
own  conscience  and  judgment.  It  would  seem 
to  be  a  sufficient  argument  against  the  claim 
of  such  a  power,  that  it  would  be  morally  im- 
possible to  enforce  it. 

But  if  a  further  reason  be  sought  for  con- 
cluding that  a  superior  tribunal  should  not 
attempt  by  mandamus,  to  compel  an  inferior 
tribunal  to  certify  to  be  true  what  it  may  know 
to  be  false,  it  will  be  found  in  our  statute  reg- 
ulating proceedings  on  this  writ,  2  R.  S.,  587, 
sec.  57,  in  substance,  declares  that  if  a  verdict 
shall  be  found  for  the  relator,  or  if  judgment 
shall  be  given  for  him  upon  demurrer  or  bv 
default,  he  shall  recover  damages  and  costs. 
Thus,  in  the  present  case,  the  judges  of  Oneida 
C.  P.,  having  returned  to  the  alternative  man- 
damus the  reasons  why  they  caused  the  certif- 
icate to  be  entered  in  their  minutes,  that  the 
title  to  lands  came  in  question  on  the  trial, 
1OO*]  have  thereby  made  *lhemselves  liable 
to  damages  as  well  as  costs,  because  they  made 
the  return  of  the  facts  instead  of  vacating  the 
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certificate  the  moment  the  alternative  manda- 
mus reached  them.  If,  therefore,  a  mandamus 
lies  to  regulate  and  control  the  discretion  of 
an  interior  court  in  such  a  case,  it  follows  that 
the  only  safe  course  for  the  judges  to  pursue 
to  avoid  the  chance  of  being  mulcted  in  dam- 
ages and  costs  in  a  business  in  which  they 
have  no  interest,  is  to  conform  their  proceed- 
ings to  the  wishes  of  the  relator  on  the  first 
intimation  of  his  design  to  apply  for  a  man- 
damus. But  even  this  is  not  all  their  hazard; 
for  in  addition  to  damages  and  costs  which 
they  may  be  subjected  to  for  the  misfortune  of 
not  knowing  what  facts  they  witnessed  as  well 
as  others  who  were  not  present  know  them, 
they  are  by  the  60th  section  of  the  statute, 
made  liable  to  a  fine  not  exceeding  $250,  if,  in 
the  opinion  of  their  superiors,  they  have  un- 
reasonably delayed  to  stultify  themselves. 

In  order  then  to  sustain  the  present  judg- 
ment of  the  Supreme  Court,  we  have  to  con- 
clude that  that  court  has  power  by  mandamus, 
to  coerce  the  judges  of  a  Court  of  C.  P.  to  cer- 
tify a  fact  to  be  exactly  the  reverse  of  what 
their  own  judgment  and  knowledge  instruct 
them  that  it  is;  and  also  the  power  tosuperadd 
to  costs  and  damages,  a  fine  for  their  tardiness 
and  reluctance  to  deny  truth  and  violate  con- 
science. It  is  scarcely  necessary  to  say  that 
this  is  too  monstrous  a  conclusion  to  receive 
my  sanction. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  (22  being  present)  voted  in  the  affirmative. 

Whereupon,  tlie following  resolution  was  unan- 
imounly  adopted  : 

"Resolved,  that  in  this  case  the  Supreme 
Court  had  no  jurisdiction  by  mandamus  to  re- 
view the  decision  of  the  court  below,  certify- 
ing that  the  title  to  land  came  in  question  on 
the  trial." 

The  following  is  the  judgment  entered  in 
this  cause: 

Counsel  having  been  heard,  it  is  declared 
and  adjudged  that  the  Supreme  Court  had  not 
jurisdiction  and  authority  to  *award  a  [*1O7 
mandamus  in  this  cause;  and  that  the  answer 
of  the  plaintiffs  in  error  to  the  writ  of  alterna- 
tive mandamus,  was  sufficient  to  bar  or  pre- 
clude the  relator,  Eli  Savage,  from  having  and 
obtaining  the  people's  writ  of  peremptory  man- 
damus against  the  judges  of  the  Court  of  C. 
P.  of  the  County  of  Oneida.  It  is,  therefore, 
further  ordered  and  adjudged,  that  the  judg- 
ment of  the  Supreme  Court  in  this  cause  be 
reversed,  and  that  the  people's  writ  of  peremp- 
tory mandamus  be  denied,  and  that  the  said 
judges  go  thereof  without  day,  etc.  And  it  is 
further  ordered  and  adjudged,  that  the  said 
judges,  the  plaintiffs  in  error,  recover  against 
the  said  Eli  Savage,  the  relator,  the  costs  in 
this  court  and  in  the  Supreme  Court  to  be 
taxed;  and  that  the  record  and  proceedings  be 
remitted,  etc. 

Inferior  tribunal— Reviewing  decision  of— Manda- 
mus. Cited  in— 20  Wend.,  660 ;  21  Wend.,  22 ;  1  Denio, 
682;  78  N.  Y..  39  (34  Am.  Ren.,  504);  3  Lans.,  402:  2 
Barb..  417 ;  9  Barb..  128 :  39  Barb.,  653 ;  5  How.  Pr.,. 
48;  13  How.  Pr.,  278:  19  How.  Pr..  175;  3  Abb.  Pr., 
62 ;  12  Abb.  N.  S..  182 :  13  Abb.  N.  S.,  161 ;  Edm.,  551 ; 
6  Lejr.  Obs.,  65  ;  24  Cal..  84  :  28  Cal.,  640 ;  45  Ind.,  507 ; 
67  Ind.,  109  ;  38  N.  J.  L.,  184. 

Title  to  lands  coming  in  question— Costs.  Cited  in— 
10  How.  Pr..  410 ;  11  Abb.  Pr.,  22. 

Also  cited  in-34  Barb.,  293. 
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WOOD  v.  JACKSON,  ex  dem.  GENET,  ET  AL. 

Ejectment — Estoppel —  Verdict  and  Judgment 
against  Plaintiff  and  Others  as  Heirs  of  Third 
Persons — Evidence — Practice. 

A  plaintiff  in  ejectment  is  not  estopped  from  a 
recovery,  by  a  verdict  and  judgment  in  a  suit 
against  him  and  others,  as  heirsof  a  third  person,  in 
which  a  plea  of  riens  per  descent  was  interposed  and 
a  verdict  found  generally  that  the  defendants  had 
lands  by  descent,  when  it  appears  that  such  judg- 
ment was  subsequently  reversed,  and  where  the 
verdict  of  the  jury  was  not  necessarily  limited  to 
the  premises  claimed  in  the  action  of  ejectment, 
but  might  have  referred  to  other  lands ;  although 
previous  to  the  reversal  of  the  judgment  the  land 
claimed  in  the  action  of  ejectment  was  sold  under 
such  judgment,  and  at  the  time  of  the  commence- 
ment of  the  action  of  ejectment  was  held  by  title 
derived  from  the  purchaser. 

Under  such  circumstances,  it  was  held  in  this  case, 
that  the  defendant  in  the  action  of  ejectment,  was 
not  at  liberty  to  prove  that  on  the  trial  of  the  suit 
against  the  heirs,  the  question  whether  the  premises 
now  claimed  were  held  by  the  now  plaintiffs  as  heirs, 
was  litigated  and  passed  upon  by  the  jury. 

It  seems  that,  if  in  the  suit  against  the  heirs,  the 
Jury  had  found  that  the  specific  premises  claimed 
in  the  action  of  ejectment  had  come  to  the  defend- 
ants in  that  suit  by  descent,  the  plaintiff  in  eject- 
ment would  not  have  been  entitled  to  recover,  and 
that  the  purchaser  under  the  judgment  against  the 
heira  would  have  been  protected  in  his  possession, 
notwithstanding  the  reversal  of  the  judgment. 

Citations— 3  Wend.,  27 ;  8  Wend.,  9,  16,  31-37.  45 ;  8 
Cow.,  406;  2  St.  Tr.,  538:  3  East,  346:  1  Esp.,  43;  4 
Conn.,  '.TO ;  4  Day,  274,  431 :  6  Wend.,  289 ;  4  Harr.  & 
McH.,  296 ;  1  Hurr.  &  J.,  253 ;  Bull.  N.  P.,  234 ;  3  Cow.. 
120 :  4  Cow..  558 ;  2  Sir..  818  :  1  Salk.,  276 :  6  Mod.,  25« ; 
19  Johns.,  83 ;  1  Cow.,  644.  731 ;  8  Co..  192, 284 ;  2  Bac.. 
506:  Cro.  Jac.,  246;  13  Johns.,  101;  6  Johns.,  59;  20 
Johns.,  414. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  of  ejectment  brought  for  the  re- 
covery of  a  house  and  lot  in  the  City  of  N.  Y. 
1O8*]  In  8  Wend.,  10,  et  seq.,  will  *be  found 
a  statement  of  the  case  resulting  in  a  verdict 
for  the  plaintiff,  the  opinion  delivered  in  the 
Supreme  Court  denying  a  new  trial,  and  the 
opinions  delivered  in  this  court  reversing  the 
judgment  of  the  Supreme  Court.  A  venire  de 
now  was  awarded,  a  new  trial  had,  and  the 
plaintiff  again  obtained  a  verdict.  On  this  last 
trial  the  same  facts  appeared  as  on  the  trial  re- 
ported above,  except  that  in  addition  to  the 
facts  before  proved,  the  plaintiff  produced  a 
record  of  reversal  of  the  judgment  of  ManJiat- 
tan  Co.  v.  Genet,  in  which  the  jury  found 
against  the  defendants  on  the  plea  of  riens  per 
descent.  This  judgment  of  reversal  was  ren- 
dered Apr.  6,  1824.  The  defendant  tendered 
a  bill  of  exceptions  presenting  the  same  ques- 
tions as  were  presented  by  the  bill  of  excep- 
tions passed  upon  by  this  court  in  8  Wend., 
upon  which  bill  he  applied  to  the  Supreme 
Court  for  a  new  trial,  which  was  denied  and 

Judgment  rendered  for  the  plaintiff.     The  de- 
endant  sued  out  a  writ  of  error.     The  follow- 
ing opinion   was  delivered   in  the  Supreme 
Court  on  refusing  a  new  trial: 

By  the  C"n H  Savage.  Ch.  J.  This  case 
has  been  twice  before  this  court,  and  once  be- 
fore the  Court  for  the  Correction  of  Errors. 
Th<-  judgment  of  this  court  was  reversed  in 
the  Court  fojr  the  Correction  of  Errors;  and  it 
was  intimated  in  the  opinion  of  Hi-  Honor,  the 
Chancellor,  that  a  venire  de  now  ought  to  In- 
awarded,  for  the  purpose  of  embracing  in  the 
record  the  fact  that  the  judgment  in  favor  of 
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Manhattan  Co.  v.  Oagood,  has  been  reversed. 
That  fact  appears  in  this  bill  of  exceptions, 
and  the  case  now  contains  the  material  facts 
which  were  contained  in  the  case,  as  presented 
at  first,  3  Wend.,  27,  and  upon  which  the 
Chancellor  says  the  decision  of  this  court  was 
correct.  Taking  the  opinion  of  the  Chancellor, 
8  Wend.,  31-37,  as  containing  the  opinion  of 
the  Court  for  the  Correction  of  Errors,  it 
would  not  be  respectful  in  this  court  to  argue 
the  matter  over  again.  The  bill  of  exceptions 
now  contains  all  the  facts  considered  necessary 
to  entitle  the  plaintiff  to  judgment.  The  mo- 
tion for  a  new  trial  must,  therefore,  be  denied. 
*The  cause  was  argued  here  by,  [*  1  Oi> 
Mr.  B.  F.  Butler,  Atty-Gen.,of  the  U.  S., 
for  the  plaintiff  in  error. 

Mews.  S.  Stevens  and  S.  P.  Staples, for 
the  defendant  in  error. 

Points  insisted  on  for  plaintiff  in  error. 
First.     As  to  the  former  recovery: 

I.  The  title  of  the  lessors  of  the  plaintiff  (Mr. 
and  Mrs.  Genet)  was  tried  and  adjudged  against 
them  in  the  former  action;  and  they  were  con- 
cluded from  again  setting  it  up,  as  against  the 
same  parties,  or  those  claiming  under  them.  1. 
The  former  recovery  was  of  the  same  force 
and  effect,  as  matter  of  evidence  under  the  gen- 
eral issue,  as  it  would  have  been  if  pleaded: 
because,  in  the  action  of  ejectment,  all  matters 
of  defense  may  be  given  in  evidence  under  that 
issue;  and  because  the  defendant  below  had  no 
opportunity  of  pleading  the  former  recovery. 
According  to  the  law  of  the  action,  he  could 
only  pleacl  the  general  issue.    Wood  v.  Jackson, 
8  Wend.,  35,  40.     2.  If  the  issue  joined  in  the 
former  action  did  not  necessarily  involve  the 
title  of  the  lessors  of  the  plaintiff,  yet  it  was 
broad  enough  to  embrace  or  include  the  title, 
so  that  it  might  properly  come  in  question  on 
the  trial:  and  where  the"  issue  on  the  record  is 
such,  that  the  title  may  properly  come  in  ques- 
tion, it  may  be  shown,  by  extrinsic  evidence, 
that  it  did  in  fact  come  in  question,  and  was 
passed  upon  on  the  trial.     Such  evidence  does 
not  contradict,  but  is  in  accordance  with  the 
record;  and  without  it,  a  former  recovery  can 
seldom  be  a  bar  to  a  second  litigation  of  the 
same  question.      Wood  v.  Jackson,  8  Wend., 
87.  47.     8.  It  appears  by  the  record  offered  in 
this  case,  that  the  very  point  of  the  issue  in 
the  former  suit,  and  the  matter  directly  adju- 
dicated, was,  that  Mrs.  Genet  and  others  held 
lands  by  descent  and  devise  from  Mrs.  Osgood, 
and  subject  to  the  payment  of  her  debts.  That 
matter  they  were  not  at  liberty  again  to  litigate 
with  the  plaintiffs  in  the  former  judgment,  or 
those  claiming  under  them.   With  that  fact  es- 
tablished, the  title  of  the  defendant  below  was 
•perfect,  with  the  single  exception, that  [*  1  1  () 
the  record  only  proved  that  some  lands  came 
in  question  on  the  former  trial,  and  concern- 
ing which  it.  was  adjudged  that  Mrs.  Genet  and 
others  held  them  by  descent  and  devise,  with- 
out specifying  or  showing  what  particular  lot. 
piece  or  parrel  of  land  came  so  in  question  — 
whet  her  No.  11, Cherry  St..  or  some  other  lam  Is. 
4.    The  acts  of  the  parlies,  at  the  sheriff's  sale 
sufficiently  identified  the  premises. 

II.  The  evidence  offered  in  this  case  to  iden- 
tify the  particular  lands  which  c-ame  in  ques- 
tion  on  the  former  trial,  and   to  which  the 
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record  refers,  No.  11,  Cherry  St.,  wasimprop 
erly  overruled  by  the  circuit  judge.  Wood  v. 
Jackson. 

III.  The  bill  of  exceptions  in  the  record  as 
it  now  stands,  is  precisely  the  same  as  when 
before  this  court  in  1831 ,  except  that  the  plaint- 
iff below,  on  the  last  trial  of  the  cause,  offered 
in  evidence  a  record  of  the  reversal,  by  the 
Court  for  the  Correction  of  Errors,  Apr.6, 1824, 
of  the  judgment  in  favor  of  Manhattan  Co.  v. 
0»good;  wnich  record,  though  objected  to  by 
the  counsel  for  the  defendant,  was  received  in 
evidence  by  the  circuit  judge.     Unless,  there- 
fore, the  case  is  materially  changed  by  the  in- 
troduction of  this  evidence,  the  judgment  of  the 
Supreme  Court  must  again  be  reversed.    Wood 
v.  Jackson,  8  Wend.,  9,  47. 

IV.  The  rights  of  the  plaintiff  in  error,  as  a 
purchaser  at  the  sheriff's  sale  under  the  judg- 
ment, were  not  affected  by  the  reversal  of  that 
judgment  after  his  purchase.     1.  The  lessors 
of  the  plaintiff,  Mr.  and  Mrs.  Genet,  were  es- 
topped, by  the  recovery  of  the  judgment, from 
again  setting  up,  as  against  the  same  parties, 
or  those  claiming  under  them,  any  title  under 
the  deed  of  Mrs.  Osgood;  this  estoppel  worked 
upon  the  land,  and  by  the  sheriff 's  sale,  became 
a  part  of  the  title  of  the  purchaser,  which  could 
not  be  destroyed  or  affected  by  the  reversal. 
Wood  v.  Jackson,  8  Wend.,  86,  46;  2  Lill.  Ent., 
629,.  504;  2  Chit.   PI.;  2  Saund.,  7,  n.  7;  1  R. 
L.,  1813,  p.  316,  sec.  4;  Roosevelt  v.  Heirs  of 
Milton,  7  Cow..  82;  Com.   Dig.,  Estoppel,  D; 
1 1  l*]Palmer  v.  Ekins,  2  Str.,  818;  Sands  *v. 
Ilildreth,  14  Johns.,  497,  498;  Jackson  v.   Gra- 
ham, 3  Cai.,  188;   Weale  v.  Lower,  Pollexfen, 
67;  Trevivan  v.  Lawrance,  1  Salk.,  276;  2  Ld. 
Raym.,  1036,  1051;  6  Mod..   258;    Carver  v. 
Jackson,  4  Pet.,  1,  83,  87.     2.  The  judgment 
and  execution  being  given  by  the  court,  the 
purchaser  will  be  protected  on  grounds  of  pub- 
lic policy.    1  Cow.,  622,  642;  Dyer,  363  a.  No. 
24;  Manning's  case,  8  Co.,  191,  3d  Res.  in  Para- 
mour's case;  Drury's case,  8  Co.,  284;  Goodyere 
v.  Ince,  Cro.  Jac.,  246;  Yelv.,  179;  Jackson  v. 
Bartlett,  8  Johns.,  361;  Jackson  v.  Rosevelt.  13 
Id.,  101,  102;  Woodcock  v.  Bennet,  1  Cow., 734; 
Benson  v.  Rtce,  2  Nott  &  McC.,  577. 

Second.    As  to  the  deed  of  Mrs.  Osgood: 

V.  The  evidence  offered  on  the  part  of  the 
defendant  below,  for  the  purpose  of  avoiding 
the  conveyance  from  Mrs.  Osgood  to  her  daugh- 
ter. Martha  B.  Osgood,  ought  to  have  been  re- 
ceived,and  the  judge  erred  in  requiring  further 
proof  of  an  actual  intent  to  defraud  on  the 
part  of  Mrs.  Osgood.     1.    The  facts  offered  to 
be  proved,  were  at  least  presumptive  evidence 
of  fraud,  and  should  have  been  received  and 
submitted  to  the  jury.     Bead  v.  Livingston,  3 
Johns.  Ch.,  501;  Manhattan  Co.  v.  Osgood,  15 
Johns.,  162;  3  Cow.,  602;  Sexton  v.  Wheaton, 
8  Wh.,  242;  Hinde'i  Lense  v.  Longworth,  11  Id., 
212;  Jackson  v.  Seward,  5  Cow.,  67;  8  Id.,  406; 
2  R.  S.,  137;  Woodv.  Jackson,  8  Wend.,  25,  32. 
2.     The  facts  offered  to  be  proved,  if  not  re- 
pelled, would  have  been  conclusive  against  the 
deed. 

VI.  The  marriage  of  Mr.  Genet,  under  the 
circumstances  of  this  case,  could  not  set  up  and 
make  valid  a  deed  so  impeached.  1.  The  deed 
being  fraudulent  as  against  the  creditors  of 
Mrs.  Osgood,  at  the  time  of  the  gift,  no  subse- 
quent act  of  the  fraudulent  grantee  could  vali- 
314 


date  the  title  in  her  hands,  as  against  those 
creditors,  whatever  might  be  the  case  as  to 
subsequent  creditors  or  bona  fide  purchasers 
from  the  grantor.  2.  It  was  a  mere  deed  of 
gift:  not  made  upon,  or  in  contemplation  of, 
or  with  any  reference  to  a  marriage.  3.  The 
consideration  of  "natural  love  and  affection," 
stated  in  the  deed,  was  of  itself  notice  to  Mr. 
Genet,  *that  the  deed  was  voluntary  [*1  1  2 
and  fraudulent  as  against  the  creditors  of  Mrs. 
Osgood,  and  sufficient  to  put  him  on  inquiry 
as  to  the  fact  whether  or  not  there  were  any 
such  creditors.  4.  It  does  not  appear  that  Mrs. 
Genet  gained  credit  by  the  conveyance.or  that 
Mr.  Genet  was  induced  to  marry  her  on  that 
account.  What  was  proved  on  this  subject  was 
at  the  most  only  evidence  tending  to  establish 
the  fact,  and  proper  to  be  submitted  to  the 
jury;  but  the  judge  took  upon  himself  to  de- 
cide the  question.  Woodv.  Jackson,  8  Wend., 
33,  34,  and  cases  cited;  Sugd.  L.  of  Vend., 564, 
565;  Newl.  Cont.,  404;  Whelan  v.  Whelan,  3 
Cow.,  579. 

Points  on  the  part  of  tJie  defendants  in  error. 

I.  The  parol  evidence  offered  by  the  plaint- 
iff in  error  (defendant  below),  tending  to  show 
that  the  validity  of  the  deed  from  Maria  Os- 
good to  her  daughter  Martha,  had  been  passed 
upon  by  a  jury  in  another  cause,  was  proper- 
ly rejected.  1.  Such  evidence  would  not  con- 
stitute the  verdict  and  judgment  in  the  former 
cause, an  estoppel.  First.  That  judgment  had 
been  reversed  and  the  verdict  set  aside,  and 
could  not,  therefore, under  any  circumstances, 
operate  as  an  estoppel.  There  was,  in  fact,  no 
such  verdict  or  judgment  in  existence  at  the 
time  of  the  trial  of  this  cause.  Maliony  v.  Ash- 
ton,  4  Har.  &  McH. ,  246  ;  Richardson  v.  Par- 
sons, 1  Har.  &  J.,  253  ;  Bull.  N.  P.,  234  ;  8 
Wend.,  36.  Second.  It  did  not  appear  by  the 
record  of  the  judgment  in  the  case  of  Manhat- 
tan Co.  v.  Genet,  that  the  validity  of  the  deed 
from  Mrs  Osgood  to  Martha  came  in  question 
in  that  suit.  Parol  evidence  of  that  fact  was 
inadmissible  for  the  purpose  of  creating  an  es- 
toppel ;  because  the  party  is  concluded  or  es- 
topped only  as  to  those  facts  which  appear 
from  the  record  to  have  been  directly  and  nec- 
essarily in  issue.  Outram  v.  Morewood,  3  East, 
346  ;  Sintzenick  v.  Lncas,  1  Esp.,  43  ;  Manny 
v.  Harris,  2  Johns.,  24;  Smith  v.  Sherwood, 
4  Conn.,  276  ;  Church  v.  Leavenworth,  4  Day, 
274;  Ryer  v.  Atwater,  Id.,  431;  King  v.'Jn- 
hab.  of  Knaptoft,  4  Dowl.  &  R.,469;  8  Wend., 
36.  *Third.  The  proof  offered  was  [*1  13 
not  that  the  validity  of  this  deed  was  the  sole 
!  question  in  that  cause,  but  that  that  question 
was  distinctly  presented  to  the  jury  in  that 
case.  From  the  record  in  that  case  it  ap- 
pears thafthere  were  other  facts  which  would 
have  required  the  jury  to  give  the  same  ver- 
dict, even  if  they  had  been  of  opinion  that 
the  deed  now  in  question  was  valid  ;  conse- 
quently, it  follows  that  whether  the  jury 
found  this  deed  valid  or  not  is  matter  of  infer- 
ence. It  also  follows  that  the  fact  that  this 
deed  was  void, was  not  absolutely  necessary  to 
the  finding  of  the  verdict  in  the  previous  suit. 
In  neither  of  which  cases  is  a  party  concluded 
or  estopped  by  a  verdict.  Opinion  of  Ch.  J. 
De  Grey,  in  the  case  of  Duchess  of  Kingston,^ 
St.  Tr.  (by  Howell),  538;  4  Dowl.  &  R.,  469; 
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S  Wend.,  36  ;  4  Day.  431.  After  a  verdict  has 
been  set  aside,  proof  as  to  which  way  the  jury 
found  upon  any  particular  fact  litigated  be- 
fore the  jury  who  rendered  the  verdict,  is  not 
legal  or  competent  for  any  purpose. 

II.  The  proof  given  by  the  plaintiff  that  the 
•conveyance  to  Martha  formed  an  inducement 
on  the  part  of  Mr.  Genet  to  marry  her,  was 
clearly  admissible  and   proper  ;    because,  al- 
though the  conveyance  to  Martha  was  volunta 
ry,  yet  if  it  formed  any  inducement  to  her  sub- 
sequent marriage,  that  is  sufficient  to  render 
the  conveyance  valid  against  the  creditors  of 
the  grantor,  Rodgenv.  Langham,  1  Sidf.,133; 
Kirk  v.  Clark,  Free,  in  Ch.,  375 ;  E.  I.  Co.  v. 
Clawtt,  Gilb.,  Eq.,  37  ;    Verplank  v.  Sterry,  12 
Johns.,  536;  S.  C..  1  Johns.  Ch.,  251;  8  Cow., 
443  ;  1  Atk.,  15,  93  ;  11  Wh.,  211.     The  most 
that  can  be  said  against  the  admission  of  this 
evidence  is,  that  it  was  unnecessary  ;  that  the 
plaintiff,  in  giving  it, was  only  making  "assur- 
ance doubly  sure,"  as  the  property  is  always 
presumed  to  form  an  inducement  to  the  mar- 
riage. Brown  v.  Carter,  5  Ves.,  879;  8  Wend., 
33. 

III.  The  evidence  offered  by  the  defendant 
<below)  of  the  indebtedness  of  Mrs.  Osgood  at 
tin-  time  of  the  conveyance  by  her  to  her  daugh- 
ter Martha,  was  properly  rejected ;  the  defend- 
ant below  not  pretending  or  insisting  that  there 
was  any  intention  to  defraud  the  creditors  of 
1  14*]  Mrs.  Osgood, *nor  any  fraud  in  fact  in 
thu  transaction.     The  conveyance,  therefore, 
by  Mrs.  Osgood  to  her  daughter,  Martha,  was 
not  fraudulent,  but  merely  voluntary, and  was 
rendered  valid  by  the  subsequent  marriage  of 
Martha,  even  as  against  the  creditors  of  Mrs. 
Osgood  ;  proof,  therefore,  of  the  existence  of 
aucb  creditors,  could  have  no  legitimate  effect 
upon  the  question  of  the  validity  of  that  con- 
veyance. 

IV.  The  receipt  of  the  surplus  purchase  mon- 
ey by  Mr.  Genet,  formed  no  bar  to  the  recov- 
ery of  the  plaintiffs  below  ;  the  circuit  judge 
was.therefore.right  in  so  instructing  the  jury. 
«  Wend.,  81,  32. 

By  the  Chancellor.  When  this  cause  was 
formerly  before  this  court,  I  gave  the  reasons 
at  large  from  which  I  then  arrived  at  the  con- 
dition that  a  voluntary  deed,  not  in  fact  in 
tended  to  defraud  creditors,  became  valid  as 
sgninst  creditors  and  purchasers  by  a  subse- 
1 1  marriage,  under  circumstances  from 
which  the  court  might  legally  presume  that  the 
conveyance  had  formed  a  part  of  the  induce- 
ments to  HUCD  marriage.  I  then  also  stated 
Hi'-  reasons  which  induced  me  to  suppose 
that  a  reversal  of  a  judgment  which  would 
liiivc;  concluded  a  party  as  to  a  particular  fact 
Jiy  way  of  estoppel,  would  have  the  effect  to 
rrmove  the  estoppel  which  had  previously  ex- 
i-t'-'l.  so  as  to  leave  such  party  at  full  liberty 
to  -how  the  real  truth  of  the  ca»e.  If  I  was 
ri'.'ht  in  those  conclusions,  the  judgment  in 
tln>>  case  should  he  affirmed  ;  as  the  technical 
«atoppel.  which  appeared  to  exist  at  that  lime, 
is  now  removed  by  the  production  of  the  rec- 
ord of  the  reversal  of  the  judgment,  under 
M-liich  Hie  plaintiff  in  error  seeks  to  prnt«?ct 
himself  in  the  axaertion  of  the  fact  that  the  deed 
1  Mrs.  Genet  was  fraudulent  and  void.  I  huve 
carefully  reviewed  the  grounds  of  my  former 
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decision,  in  the  light  of  the  new  and  very  able 
arguments  which  we  have  heard  upon  the  pres- 
ent writ  of  error,  and  can  see  no  good  reasons 
for  changing  the  opinion  which  I  then  ex- 
pressed on  these  points.  But  I  wish  it  also  to 
be  distinctly  understood,  that  I  put  my  decis- 
ion in  this  case  upon  the  ground  that  the  judg- 
ment under  which  the  plaintiff  in  error  claims 
was  not  against  the  lands  of  the  defendants 
generally, nor  *against  any  specific  lot  [*  1  1  5 
which  appeared  from  the  record, either  by  way 
of  estoppel  or  otherwise,  to  have  come  to  them 
by  descent  or  devise  from  Mrs.  Osgood  ;  as  it 
nowhere  appeared  from  that  record  that  the 
particular  lot  now  in  question  had  been  found 
by  the  verdict  of  the  jury,  or  that  it  was  even 
claimed,  by  the  plaintiffs  in  that  suit,  to  be  a 
part  of  the  real  estate  which  had  come  to  the 
defendants  by  devise  or  descent,  so  as  to  au- 
thorize the  sheriff  to  sell  it  under  the  execu- 
tion issued  upon  that  judgment;  in  other  words, 
I  do  not  intend  to  express  any  opinion  upon  the 
question  whether  the  purchaser  under  a  judg- 
ment or  decree,  against  a  particular  piece  of 
property, in  the  nature  of  a  proceeding  in  rem, 
will  lose  his  title  to  the  property  by  a  subse- 
quent reversal  of  the  judgment  or  decree  un- 
the  authority  of  which  such  sale  was  made. 
At  present,  I  can  see  no  good  reason  why  a 
bona  fide  purchaser  should  not  be  protected^  in 
such  a  case,  to  the  same  extent  that  the  pur- 
chaser under  a  general  judgment  or  decree 
against  all  of  the  defendant's  property,  would 
be  protected  in  the  case  of  a  subsequent  rever- 
sal. This  case  does  not  present  that  question 
for  our  decision,  for  the  reasons  before  stated. 
My  vote  in  favor  of  the  reversal  of  the  judg- 
ment, when  this  case  was  here  be  fore,  was  cer- 
tainly founded  upon  the  supposition  that  it  ap- 
peared from  the  bill  of  exceptions  that  the  jmlg- 
ment.under  which  the  plaintiff  in  error  claimed 
was  still  in  full  force.so  as  to  estop  Mrs. Genet 
and  her  husband  from  alleging  that  this  lot 
did  not  come  to  them  by  descent  or  devise  from 
Mrs.  Osgood  ;  and  also  that  the  plaintiff  in  er- 
ror had  offered  to  prove  that  the  only  question 
in  controversy  on  the  trial  between  the  Man- 
hattan Co.  and  the  heirs  and  devisees  of  Mrs. 
Osgood,  was  as  to  the  validity  of  the  deed  to 
Mrs.  Genet;  so  that  it  would  have  Iwen  impos- 
sible for  the  jury  in  that  case  to  have  found 
that  any  lands  came  to  the  defendants  by  de- 
scent of  devise,  unless  they  had  arrived  at  the 
conclusion  that  this  particular  conveyance  was 
fraudulent  and  void.  If  such  is  not  the  fair 
construction  of  the  terms  of  the  defendant's 
offer.I  certainly  ought  not  to  have  voted  fora 
reversal  of  the  judgment  in  the  former  case  ; 
because  I  there  held, with  .Vr.*./.  Mar-  [*1  HI 
cy,  that  there  never  was  an  estoppel  if  there 
was  any  other  evidence  from  which  the  jury 
in i^li i  have  found  the  issue  in  favor  of  the 
plaintiffs,  although  they  might  have  been  -at 
isfled  on  that  trial  that  this  jmrticulnr  deed  was 
not  invalid.  If  the  dml  to  the  other  daughter, 
who  was  then  unmarried,  was  also  in  contro- 
versy before  the  jury,  which  deed  was  }>rima 
fneif  fraudulent  us  against  prior  creditors  of  the 
mother,  that  was  sufficient  to  justify  the  ver- 
dict of  the  jury.  Her  deed  being  prima  farie 
fraudulent,  the  title  to  that  lot  did  not  rmssby 
the  deed  to  Susnn  K.  Some  lands,  to  wit:  that 
lot,  hud  therefore  come  to  all  the  defendants 
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either  by  descent,  or  by  the  general  devise  to 
them  of  all  the  real  estate  of  Mrs.  Osgood.  And 
where  the  evidence  in  the  case,  when  taken  in 
connection  with  the  recorded  verdict  of  the 
jury,  leaves  it  doubtful  as  to  what  was  their 
decision  upon  a  particular  fact,  you  cannot  go 
out  of  the  record  for  the  purpose  of  inquiring 
what  their  decision  actually  was  as  to  that  fact 
and  thus  creating  an  estoppel  by  parol. 

The  plaintiff  in  error  was  not  prevented,  in 
this  case,  from  showing  that  there  was  an  act- 
ual intention  to  defraud  the  creditors  of  Mrs. 
Osgood  by  her  giving  this  deed  to  Mrs.  Genet; 
and  by  the  subsequent  marriage  that  deed  was 
no  longer  a  mere  voluntary  deed  and  without 
consideration,  so  as  to  make  it  prima,  facie 
fraudulent  as  against  creditors.  Wood  was, 
therefore,  bound  to  produce  some  evidence  of 
actual  fraud  to  entitle  him  to  a  verdict;  and  as 
he  abandoned  that  ground,  he  has  no  reason 
to  complain  of  the  manner  in  which  the  case 
was  disposed  of  by  the  judge  at  the  circuit.  As 
the  production  of  the  record  of  reversal  of  the 
judgment  under  which  he  claimed  title  de- 
prived him  of  the  power  to  take  advantage  of 
a  technical  objection  to  the  title  of  the  lessors 
of  the  plaintiff,  on  the  ground  of  estoppel, and 
the  idea  of  establishing  any  actual  fraud  in  the 
case  being  entirely  abandoned,  the  decision  of 
this  court  in  the  case  of  Seward  v.  Jackson,  8 
Cow., 406,  is  conclusive  to  show  that  Wood  had 
no  legal  defense  to  the  suit. 

For  these  reasons  I  think  the  judgment  of 
the  Supreme  Court  should  be  affirmed. 

1 17*J  *By  Senator  Maison.  The  material 
facts  in  this  case  as  now  presented,  are  sub 
stantirtlly  the  same  as  when  the  cause  was  be- 
fore the  Supreme  Court  in  1829,  reported  in  3 
Wend.,  27;  the  Supreme  Court,  on  that  occa- 
sion, ordered  a  new  trial  [the  verdict  having 
been  found  for  the  defendant],  on  the  ground 
that  the  circuit  judge  erred  in  deciding  that  it 
was  competent  for  the  defendant  Wood,  to 
show  by  parol  evidence,  that  the  validity  of  the 
deed  of  Maria  Osgood  to  her  daughter, Martha 
B.  Osgood,  under  which  the  plaintiff  claims 
title,  was  in  question  in  the  suit  of  the  Manhat- 
tan Co.  against  the  heirs  and  devisees  of  Mrs. 
Osgood;  and  on  the  grounds  that  the  judge 
charged  the  jury  that  the  evidence  proved  the 
deed  to  be  fraudulent  against  creditors,  and 
that  the  finding  of  the  jury  in  the  Manliattan 
cause  was  conclusive  against  the  right  of  the 
plaintiffs  in  this  suit,  to  the  premises  in  ques- 
tion. The  Supreme  Court  holding  in  the  spirit 
and  letter  of  the  cases  of  Duchess  of  Kingston, 
2  St.  Tr.,  collected  by  Ho  well  and  others,  538; 
Outram  v.  Morewood,  3  East,  346;  Sintsenickv. 
Lucas,  1  Esp.,  43;  Smith  v.  Sherwood,  4  Conn., 
276;  4  Day,  274,  431,  that  it  must  appear  from 
the  record,  that  the  fact  in  issue  in  this  suit 
was  in  issue  in  the  suit  of  the  Manhattan  Co., 
and  directly  decided  therein,  to  be  conclusive 
between  the  parties,  and  that  no  parol  evidence 
could  be  admitted  to  prove  that  fact.  A  new 
trial  was  had,  and  upon  this  second  trial,  the 
circuit  judge,  in  obedience  to  the  decision  of 
the  Supreme  Court,  refused  to  permit  the  de- 
fendant to  give  evidence  of  the  facts  on  which 
the  verdict  in  favor  of  the  Manhattan  Co.  was 
found,  and  it  hence  became  unnecessary  to 
produce  the  record  of  this  court  reversing  the 
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Manhattan  judgment  and,  consequently,  it  was 
not  offered  or  given  in  evidence.  On  "this  sec- 
ond trial  a  verdict  was  found  for  the  plaintiff. 
Application  was  made  to  the  Supreme  Court 
for  a  new  trial,  which  was  denied;  the  reasons 
of  the  court,  as  given  by  Ch.  J.  Savage,  will 
be  found  in  8  Wend.,  16;  he  maintaining  the 
same  doctrine  put  forth  by  Mr.  J.  Marcy,  on 
the  former  occasion,  to  wit,  that  the  verdict 
and  judgment  in  favor  of  the  Manhattan  Co. 
was  not  and  *could  not  be  deemed  as  [*1 18 
conclusive,  unless  it  had  been  pleaded  by  way 
of  estoppel,  and  that  where  the  party  waives 
his  plea  of  estoppel,  and  pleads  only  the  gen- 
eral issue — the  judgment  is  not  conclusive,  and 
the  party  is  at  liberty  to  controvert  the  fact 
anew,  and  the  jury  to  find  the  truth.  The 
learned  Chief  Justice  passes  in  review,  many 
decisions  having  a  bearing  on  this  point,  and 
admits,  "they  do  not  all  agree — some  holding 
that  the  former  trial  is  equally  conclusive, 
whether  pleaded  by  way  of  estoppel  or  given 
in  evidence  on  the  trial;  while  others  assert  the 
doctrine,  that  though  conclusive  by  way  of  es- 
toppel, it  is  only  material  testimony  when  giv- 
en in  evidence  on  the  trial,  and  may  be  rebut- 
ted,"and  he  adds:  "  The  decisions  in  this  court 
have  not  been  uniform,  nor  is  it  perfectly  clear 
where  the  weight  of  authority  or  of  argument 
lies;  as  the  very  point  has  been  decided  in  this- 
court,  in  this  cause,"  he  adds:  "  I  forbear  en- 
tering more  at  large  upon  the  question,  con- 
ceiving that  we  are  bound  by  the  former  de- 
cision." A  writ  of  error  was  brought  upon  this- 
last  judgment  to  this  court,  and  will  be  found 
reported  in  8  Wend.,  9.  The  judgment  of  the 
Supreme  Court  was  unanimously  reversed  in 
this  court,  and  a  venire  de  novo  awarded.  la 
this  court,  on  that  occasion,  opinions  were  de- 
livered by  the  Chancellor  and  Mr.  Senator  Sew- 
ard, the  conclusions  of  both,  most  clearly  are, 
that  in  actions  of  assumpfit  and  ejectment, 
where  a  former  recovery  is  intended  to  be  in- 
terposed as  a  defense,  if  the  party  has  had  no 
opportunity  to  plead  such  former  recovery  as 
an  estoppel,  or  where,  from  the  nature  of  the 
action, such  recovery  cannot  be  specially  plead- 
ed so  as  to  operate  as  an  estoppel,  yet  the  rec- 
ord of  such  former  recovery  may  be  given  in 
evidence  under  the  general  issue,  and  the  par- 
ty against  whom  it  is  given,  is  as  much  con- 
cluded by  it.as  if  it  had  been  specially  pleaded 
as  an  estoppel.  We  are  to  consider  this  as  the 
settled  law;  it  harmonizes  with  the  decision  of 
this  court  in  1830,  in  the  case  of  Wright  v.  Sut- 
ler, 6  Wend.,  289,  where  the  Chancellor,  who 
gave  the  only  written  opinion  in  that  case.said: 
"  Where  the  party  has  no  opportunity  to  plead 
the  former  verdict  as  an  estoppel,  the  record 
thereof  may  be  given  in  evidence,  and  is  con- 
clusive *and  binding  on  the  party,  the  [*1 1  d 
court  and  the  jury,  as  to  every  fact  decided  by 
the  former  verdict."  This,  then,  was  the  point 
in  difference  between  the  Supreme  Court,  and 
this  court;  the  former  holding  the  evidence  of 
the  Manhattan  judgment  as  not  conclusive 
upon  the  heir  and  devisees  of  Mrs.  Osgood, and 
this  court  holding  that  it  was  conclusive.  The 
Chancellor,  on  that  occasion,  voted  for  a  rever- 
sal of  the  judgment  of  the  Supreme  Court, with 
a  view  to  issuing  a  venire  de  now,  that  the  evi- 
dence of  the  reversal  by  this  court  of  the  judg- 
ment of  the  Manhattan  Co.  against  the  heirs 
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and  devisees  of  Mrs.  Osgood,  which  did  not 
appear  in  that  case,  might  be  given  by  the  par- 
ty. A  venire  de  now  was  issued;  another  trial 
had;  the  record  of  the  reversal  by  this  court  of 
the  Manhattan  judgment  was  introduced,  and 
under  the  charge  olf  the  circuit  judge,  the  jury 
brought  in  a  verdict  in  favor  of  the  plaintiff. 
Application  was  again  made  to  the  Supreme 
Court  for  a  new  trial.  The  Supreme  Court  de- 
nied the  motion  for  a  new  trial,  and  rendered 
judgment  on  the  verdict,  upon  which  a  writ  of 
error  was  brought  to  this  court,  and  is  the  case 
now  under  consideration. 

It  is  worthy  of  remark,  that  neither  Mr.  J 
Marcy,  nor  Ch.  J.  Savage  in  the  opinions  by 
them  delivered  and  already  referred  to.  appear 
to  consider  as  at  all  material,  the  fact  that  the 
Manhattan  judgment  was  reversed  by  this 
court.  This  is  considered  by  the  Chancellor  as 
a  material  fact;  being  a  perfect  or  sufficient 
"answer  to  the  verdict  when  urged  by  way  of 
estoppel,"  citing  Ma/tony  v.  Ashton,  4  Harr.  & 
M'H.,  296;  Richardson's  Lessee  v.  Parsons,  1 
Harr.  &  J.,  253;  Bull.  N.  P.,  234; and  he  adds: 
•'In  this  case  the  judgment  did  not  operate  on 
the  land,  the  verdict  was  a  mere  estoppel  be- 
tween the  parties,  and  the  moment  the  judg- 
ment was  reversed  and  the  verdict  set  aside, 
the  estoppel  was  gone."  When,  therefore, the 
Chancellor  says,  as  remarked  by  Ch.  J.  Savage, 
that  the  decision  in  3  Wend,  was  correct,  we 
are  to  understand  that  he  concurs  in  the  judg- 
ment pronounced  by  the  Supreme  Court  in  3 
Wend.,  but  that  he  does  not  agree  to  the  rea- 
soning or  the  law  as  put  forth  by  the  Supreme 
12O*]*Court  which  led  them  to  that  judg- 
ment; for  they  there  hold  that  the  evidence 
under  the  general  issue  of  the  Manhattan  judg- 
ment was  not  conclusive:  a  doctrine  which  the 
CJuinceUor  expressly  repudiates,  insisting  that 
it  is  conclusive. but  that  it  is  rendered  ineffect- 
unl  by  reason  of  the  reversal  of  that  judgment 
in  this  court.  Senator  Seward  concurs  with 
the  Chancellor  in  this  view,  except  that  he 
does  not  inquire  into  the  effect  of  the  reversal 
of  the  Manhattan  judgment,  as  regards  the 
rights  of  the  parties;  nor  are  we  to  consider 
tlmt  this  court  in  the  decision  which  it  then 
made  in  this  cause,  adopted  the  remarks  of  the 
Chancellor  as  the  law  of  that  case,  that  the  re- 
versal of  the  Manhattan  judgment  by  this 
court  destroyed  the  effect  of  the  Manhattan 
verdict,  as  an  estoppel,  and  conclusive,  of  the 
facts  by  that  verdict  settled  between  the  par- 
ties. That  question  was  not  necessarily  in- 
volved in  that  decision.  We  are,  however, 
hound  by  the  rule  in  that  decision  settled,  to 
wit:  that  in  ejectment,  where  no  special  plea 
of  estoppel  can  be  pleaded,  the  party  may, un- 
der the  general  issue,  give  evidence  of  a  for- 
mer recovery  or  judgment,  and  the  facts  upon 
which  it  wait  founded,  and  that  such  evidence 
is  conclusive  upon  the  party.  It  has  already 
been  suggested,  that  in  ejectment  a  special 
plea  of  a  former  judgment  by  way  of  estoppel 
could  not  be  pleaded,  the  party  in  that  action 
l»-ing  confined  to  the  general  issue  only.  Un- 
tom,  therefore,  he  could  be  permitted  to  prove 
by  parol,  what  lands  specifically  were  shown 
upon  the  Manhattan  trial  to  have  doacondedor 
i  devised,  his  rights  would  be  entirely  com- 
promitted,  and  that,  too.  under  color  of  law, 
which  denies  him  the  right  to  show  that  mat 
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ter  by  a  special  plea.  Suppose  Wood  had  been 
permitted  to  plead  specially;  after  setting  forth 
the  record,  would  he  not  be  permitted  to  aver 
that  lot  No.  11,  Cherry  St..  was  part  and  par- 
cel of  the  lands  proved  before  that  jury  to  have 
descended  or  been  devised?  Can  a  doubt  be 
entertained  of  his  right  to  do  so?  His  right  to 
make  the  averment,  establishes  the  right  to  of- 
fer proof  in  support  of  it.  But  there  is  no  ne- 
cessity to  enlarge  on  this  point,  as  this  court, 
in  this  very  case,  on  a  former  occasion,  unani- 
mously held  that  Wood  had  a  *right  f*liil 
to  offer  such  proof;  and  when  offered  and 
proved,  it  is  not  mere  evidence,  but  an  actual 
estoppel,  and  conclusive  of  the  rights  of  the 
party. 

On  the  trial  of  this  cause  before  the  circuit 
judge,  Wood  did  offer  to  prove  "that  the  de- 
fendants in  the  Manhattan  suit,  on  that  trial  in 
support  of  their  plea  of  riens  per  descent,  gave 
in  evidence  the  deed  from  Maria  Osgood  to 
Martha  B.  Osgood,  the  wife  of  E.  C.  Genet, 
conveying  to  her  lot  No.  11,  Cherry  St. — and 
that  the  distinct  question  before  the  jury  on 
the  trial  of  that  issue  was,  whether  that  deed 
was  or  was  not  fraudulent  and  void  as  against 
the  Manhattan  Co. ;  and  whether  lot  No.  11, 
Cherry  St.,  was  or  was  not  an  asset  by  descent 
or  devise  in  the  hands  of  the  defendants  or  some 
of  them;  that  evidence  was  given  to  the  jury 
touching  the  same  by  both  parties;  that  the 
plaintiffs  contended  before  the  jury,  that  that 
lot  was  an  asset  and  the  defendants  that  it  was 
not;  that  the  judge  gave  a  clear  and  decided 
charge  to  the  jury,  that  the  conveyance  of  lot 
No.  11,  Cherry  St.,  was  fraudulent  and  void  as 
against  the  plaintiffs,  and  that  lot  No.  11,  Cher- 
ry St.,  was  an  asset;  that  the  counsel  of  both 
parties  distinctly  supmitted  to  the  jury  the 
question,  whether  the  lot  was  or  was  not  an  as- 
set, and  that  the  jury  decided  the  question 
against  the  defendants;  that  exceptions  were 
taken  to  the  charge  of  the  judge  to  the  jury, 
which  exceptions  were  afterward  argued  be- 
fore the  Supreme  Court;  which  court  confirmed 
the  verdict,  and  gave  judgment  for  the  plaint- 
iffs in  that  suit;  and  that  the  question  in  that 
suit,  is  the  same  question  involved  in  this  suit." 
The  judge  refused  to  allow  any  part  of  that  ev- 
idence to  be  given  to  the  jury,  to  which  the 
defendant  Wood  took  exception.  In  my  opin- 
ion, the  judge  erred  in  refusing  to  admit  this 
evidence.  If  received  it  would  have  tended 
clearly  to  show,  that  the  validity  of  the  deed 
from  Mrs.  Osgood  to  her  daughter,  the  wife  of 
Mr.  Genet,  was  the  determining  point  of  the 
issue  in  the  Manhattan  suit.  If  the  deed  was 
valid,  the  judgment  must  have  been  in  favor 
of  the  defendants,  for  then  would  the  lands 
not  have  descended  or  been  devised, but  would 
have  come  to  them  by  grant;  but  bring  in  valid, 
the  verdict  was  necessarily  in  favor  of  the 
plaintiffs.  *as  the  lands  then  did  come  [*  1U2 
p  to  the  defendants  by  descent  or  devise.  It 
j  would  seem  that  that  was  indeed  the  only  di- 
rect and  necessary  question  to  be  decided.  Ev- 
ery fact  decided  by  that  verdict  is  conclusive 
and  binding  upon  the  party.  (5  Wend..  'JHJ*.  It 
was  material,  therefore,  to  know,  whether  the 
validity  of  this  deed  was,  or  was  not  a  fact  de- 
cided by  that  verdict;  if  it  was.  then  there  is 
an  end  of  this  controversy. 

In  Gardner  v.  Ilitrklxe,  8  Cow.,   ISO.  where 
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two  notes  had  been  given  for  a  vessel  which 
afterwards  proved  to  be  unseaworthy,  a  suit 
was  brought  on  one  of  the  notes  in  the  Marine 
Court  of  'X.  Y.  The  defendant  pleaded  the 
general  issue,  accompanied  with  notice  of  a 
total  failureof  consideration,  on  the  ground  of 
fraud  in  the  sale  of  the  vessel;  a  trial  was  had 
on  that  very  point,  and  judgment  passed  in 
favor  of  the  defendant.  The  plaintiff  brought 
a  suit  on  the  second  note  in  the  C.  P.;  and  at 
the  trial,  the  defendant  offered  in  evidence,  in 
bar  of  the  suit,  the  record  of  the  judgment  in 
his  favor  on  the  other  note  in  the  Marine 
Court,  contending  that  it  was  conclusive.  On 
the  trial,  one  of  the  Marine  Court  justices  tes- 
tified, that  the  matters  directly  in  question  be- 
fore that  court  were  the  unseaworthiness  of 
the  vessel  at  the  time  of  the  sale.and  the  knowl- 
edge and  concealment  of  that  fact  by  the 
plaintiff;  the  Court  of  C.  P.  decided  the  form- 
er judgment  was  no  bar.  Mr.  J.  Woodworth, 
who  delivered  the  opinion  of  the  Supreme 
Court,  after  stating  the  rule  as  settled  in  Duck- 
ee*  of  Kingston'*  case,  says:  "The  general  prin 
ciple  does  not  appear  to  be  controverted  by 
the  counsel  for  the  defendant  in  error.  But  it 
is  urged  that  the  judgment  in  the  Marine  Court 
does  not  affirm  any  particular  fact  in  issue  in 
this  cause,  but  is  general  and  indefinite,  and 
that  from  the  language  of  the  record,  it  can- 
not be  inferred  whether  the  two  cases  were 
founded  on  the  same  or  a  different  state  of 
facts.  It  is  true,  the  record  merely  proves  the 
pleadings,  and  that  judgment  was  rendered  for 
the  defendant;  without  other  proof,  it  would 
not  make  out  the  defense.  The  record  shows 
that  it  was  competent,  on  the  trial,  to  establish 
the  fraud  of  the  plaintiff.  Whether  fraud  was 
123*]  *made  out.  and  whether  this  was  the 
point  upon  which  the  decision  was  founded, 
must  necessarily  be  proved  by  matter  extrinsic 
the  record.  To  do  so,  is  not  inconsistent  with 
the  record,  nor  does  ii  impugn  its  verity.  The 
jury  must  have  passed  on  the  fraud.  It  was 
directly  in  question."  The  Supreme  Court, 
holding  the  former  judgment  to  be  a  bar  and 
conclusive.reversed  the  judgment.  So,  in  Burl 
v.  SternburghA  Cow.,  559,  where  Burt  brought 
trespass  quaere  daunum  fregit,  and  recovered, 
and  afterwards  brought  a  second  action  of 
trespass  against  the  defendant  for  a  renewed 
trespass  upon  the  same  premises  upon  which 
the  former  trespass  had  been  committed;  the 
defendant  on  the  former  trial  having  attempt- 
ed to  defend  himself  under  a  title  from  George 
W.  Featherstonhaugh,  and  contended  and  en- 
deavored to  prove  that  the  locus  in  'quo  was  in 
a  patent  granted  to  Weyfield  and  Clifford, and 
not  in  the  Schoharie  patent,  as  was  contended 
by  the  plaintiff.  It  was  admitted  on  the  former 
trial,  that  if  the  premises  were  in  the  Schoha- 
rie patent, the  plaintiff  was  entitled  to  recover; 
if  in  the  Weyfield  and  Clifford  patent,  the  de- 
fendant was  entitled  to  a  verdict,  and  the  ver- 
dict was  for  the  plaintiff.  The  court  held  that 
the  record  in  the  former  suit,  followed  by  pa- 
rol  evidence  that  the  premises  in  question  were 
the  same  in  both,  was  conclusive  evidence  of 
the  plaintiff's  title  to  the  premises  in  the  sec- 
ond action;  that  it  operated  against  the  defend- 
ant by  way  of  estoppel,  whether  it  was  plead- 
ed or  given  in  evidence  in  the  second  suit.  It 
would  be  useless  to  multiply  cases  on  this  point. 
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That  the  defendant  had  a  right  to  offer  this  ev- 
idence, was  distinctly  held  by  this  court  in 
this  very  case,  in  8  Wend.,  35,  45,  the  opinions 
of  the  Chancellor  and  Senator  Seward  fully  con- 
curring in  this  precise  identical  point:  and  this, 
was  evidence,  too,  of  a  nature  which  would 
most  clearly  and  distinctly  operate  to  conclude 
the  party,  and  establish  the  rights  of  a  pur- 
chaser at  a  judicial  sale;  it  is  an  estoppel  which- 
runs  with  the  land,  enters  into  and  becomes  a 
vital  part  of  the  purchaser's  title.  Palmer  v. 
Ekins,2Str.,  818;  Tremvanv.  Lawrance.l  Salk., 
276;  S.  C.,Q  Mod.,  256;  Jackson  v.  How,  19- 
Johns.,  83. 

*It  is  the  duty  of  this  and  of  courts  [*124r 
to  uphold  and  support  judicial  sales,  author- 
ized at  the  time  by  a  valid,  uncanceled  judg- 
ment. They  are  made  under  sanction  of  law,, 
pursuant  to  the  judgment  of  a  court  of  law. 
The  law  is  not  guilty  of  the  absurdity  of  de- 
claring that  the  defendant's  property  shall  be 
sold  to  satisfy  the  plaintiff's  debt,  yet  the  pur- 
chaser shall  not  acquire  the  defendant's  title  to- 
the  property  purchased.  A  system  of  jurispru- 
dence would  stand  self-degraded,  which  should 
be  so  grossly  inconsistent,  insincere  and  mis- 
chievously hypocritical  in  luring  and  deceiving- 
purchasers,  to  the  prejudice  of  defendants  and 
the  sacrifice  of  their  property.  Sound  policy, 
as  well  as  unquestioned  and  sound  law,  have 
decreed  otherwise  ;  and  this  court  has  borne 
honorable  testimony  on  this  point  in  the  case 
of  Woodcock  v.  Sennet,  1  Cow.,  734,  in  declar- 
ing that  "it  is  well  settled  that  where  a  judg- 
ment is  reversed  for  error,  the  sale  under  the 
execution  shall  not  be  avoided."  Manning'* 
case,  8  Co.,  192.  The  reason  given  is,  that  great 
inconvenience  would  follow  a  contrary  doc- 
trine, so  that  none  would  buy  of  the  sheriff  in 
such  cases,  and  execution  of  judgments  could 
not  be  done.  In  8  Co.,  284,  it  was  held,  that  if 
an  erroneous  judgment  is  given,  andthesheriff 
by  force  of  &  fieri  facias  sell  a  term  of  the  de- 
fendant, and  afterward  the  judgment  is  re- 
versed by  writ  of  error,  yet  the  term  shall  not 
be  restored,  but  only  the  money,  because  the 
sheriff  was  commanded  and  compelled  by  the 
King's  writ  to  sell  it,  2  Bac..  506,  and  Mr.  J. 
Woodworth,  who  delivered  the  opinion  of  the 
court  in  Woodcock  v.  Bennel,  added:  "The  uni- 
form current  of  authority  sanctions  this  doc- 
trine." See,  Goodyerev.  Juer,  Cro.  Jac.,  246  ; 
Jackson  v.  Rosevelt,  13  Johns.,  101  ;  Jackson  v. 
Cadwett,  1  Cow.,  644.  From  the  authority  of 
this  case,  and  it  is  binding  on  this  court,  I  am 
at  a  loss  to  know  why  a  venire  de  novo  was 
awarded  by  this  court,  for  the  purpose  of  hav- 
ing introduced  into  the  case  the  fact  of  the  re- 
versal of  the  Manhattan  judgment  by  this  court. 
That  reversal  could  not  affect  the  rights  of  a 
purchaser  under  the  judgment  before  it  was- 
reversed,  unless  the  case  of  Woodcock  v.  Ben- 
net  is  to  be  totally  disregarded  by  this  court. 
It  is  very  *evident  that  neither  Mr.  J.  [*  1 25 
Marcy,  nor  Ch.  J.  Savage,  nor  Mr.  Senator 
Seward,  in  their  opinions  on  this  case,  before 
referred  to,  ever  deemed  that  reversal  of  any 
consequence  in  the  case,  and  I  must  confess  I 
cannot  see  that  it  has  any  material  bearing  or 
influence  whatever  on  the  decision  of  this 
cause  ;  and,  indeed,  so  do  the  counsel  for  the 
defendant  in  error  consider  it.  They  do  not 
controvert  but  admit  the  general  rule  to  be, 
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that  the  title  of  a  purchaser  at  a  sheriff's  sale 
will  not  he  affected  or  impaired  by  a  subse- 
quent reversal  of  the  judgment;  but  they  labor 
to  confine  the  application  of  that  rule  to  a  com- 
mon execution  upon  a  common  judgment, 
and  insist  that  it  has  no  application  to  the 
Manhattan  judgment, which  was  a  special  judg- 
ment— a  judgment  in  rem ;  the  purchaser 
under  such  special  judgment  not  being  pro- 
tected by  the  rule,  as  is  contended,  necessa- 
rily loses  his  title,  if  the  judgment  under 
which  he  purchased  should  be  afterwards  re- 
versed. Jackson  v.  Hoag,  6  Johns.,  59,  and  Co- 
veil  v.  Weston,  20  Id.,  414,  were  cited  in  sup- 
port of  such  application  of  the  rule;  but,  in  my 
judgment,  they  do  not  support  or  establish  any 
such  position.  The  case  in  6  Johns,  decides 
the  simple  point,  that  the  lands  of  heirs  or  dev- 
isees not  taken  or  served  with  process  in  a  suit 
by  the  creditor,  cannot  be  taken  in  satisfaction 
of  the  ancestor's  debt  ;  the  estate  of  the  heirs 
being  a  separate  and  not  a  joint  estate.  The 
case  in  20  Johns,  merely  decides  that  the  heir 
takes  land  from  his  ancestor,  subject  to  the 
right  of  the  administrator  to  apply  to  the  Court 
of  Probates  to  sell  the  real  estate  to  pay  debts, 
and  when  that  power  is  executed,  and  a  sale 
has  taken  place,  the  title  of  the  heir  is  gone, 
and  he  has  nothing  by  descent. 

Having  come  to  the  conclusion  that  the  judge 
improperly  excluded  the  evidence  offered  to 
be  given  to  the  jury  on  the  triul  of  this  cause, 
it  is  unnecessary  to  examine  any  of  the  other 
points  raised  or  argued  here.  1  am  in  favor  of 
reversing  the  judgment  of  the  Supreme  Court, 
and  that  a  venire  de  now  be  issued,  to  the  end 
that  upon  another  trial,  the  defendant,  Wood, 
may  have  an  opportunity  to  offer  and  have  ad 
1J24J*]  milled  *lhe  evidence  which  was  im- 
properly refused  him  on  the  last  trial. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  (23  being  present),  with  the  exception  of 
Senator  Muison  and  one  other  Senator,  voted 
in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Jmlfjment  affirmed. 

Re-afflrmin»-8  Wend.,  12. 
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••—Statute  llelating  to  City  of  New  York— 
Damage*  —  Measure  of  —  PerwiuU  Property  — 
int. 

t'n.lertbe  Act  Hclatinir  Particularly  to  the  City 
V.,  in  case  a  iitilliliiitf  la  destroyed  by  order  of 
tbe*tnairwtratefl  to  prevent  theNpreni!  of  Hcontlnirra- 
li-iii.  11  tenant  of  tin-  luilMlnir  is  entitle*!  to  recover 
ilamaif  •*  not  only  for  hla  Interval  In  the  bullillnir. 
lnit  n  Uo  for  merchandlw  or  personal  proin-rty  !H>- 
lonjrtnfr  to  him  which  wu*  In  ami  destroyed  with  the 
bulldlnv. 

U'lii-ther  any  |N>rann  other  HIHII  a  tenant  can  w- 

.  (or  iM-rwoiiiil  prnix'rty  which  was  In  and  •!••- 

•trojrcd  with  the-  butidlOff. 


tions    Cuswr-'KU  Dine..  40.  No*.  4.1.  XI:  Kntk. 
I-.  I.  tit.  I.  -.-!..  .VI.  SH;  I  Cowp..  4W:  Dour  ,  (MB, 
7»,  «.  ;  Plowd.,  67  :  W  I  lies,  3H7  ;  4  ball..  :W.  n.  7. 
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|  TERROR  from  the  Supreme  Court.     In  the 
I  -U     great  fire  in  the  City  of  N.  Y.,  in  Dec., 
I  1835,  a  building  belonging  to  R.  L.  Lord  was 
!  blown  up  by  the  direction  of  the  mayor,  topre- 
!  vent  the  spreading  of  the  conflagration.    D.  N. 
|  Lord  was,  at  the  time,  the  tenant  of  the  build- 
'}  ing,  and  had  in  it  merchandise  to  a  large 
j  amount.     The  order  for  the  destruction  of  the 
building  was  made  in  pursuance  of  authority 
,  conferred  by  section  81  of  the  general  Act  Re- 
i  lating  to  the  City  of  N.  Y.,  2  R.  L.,  368,  and 
under  the  same  section  an  assessment  of  the 
I  damages  sustained  by  the  landlord  and  by  the 
:  tenant  was  had.  by  which  the  sum  of  $150,- 
274.80  were  assessed  to  the  tenant  for  the  dam- 
i  ages  sustained  by  him.  The  interest  of  the  ten- 
ant in   the  building  was  an  unexpired  term 
ending  May  1,  1836,  for  which  he  paid  an  an- 
nual rent  of  $2,500.     The  damages  assessed  to 
him,  with  the  exception  of  his  interest  in  the 
building,  was  for  merchandise  *or  per-  [*  1 127 
sonal  property  belonging  to  him,  which  was 
destroyed  in  the  blowing  up  of  the  building. 
The  assessment  was  confirmed  by  theN.  Y.  C. 
P.  The  proceedings  were  removed  by  certi»ra- 
ri  into  the  Supreme  Court  where  the  judgment 
of  the  C.  P.  was  affirmed.     See  case  more  ful- 
ly stated  and  opinions  delivered  in  Supreme 
Court,  17  Wend.,  285,  et  seq.  The  Corporation 
sued  out  a  writ  of  error. 
The  cause  was  argued  here  by, 
Messrs.  R.  Emmet  and  D.  B.  Ogden.  for 
the  Corporation. 

Messrs.  D.  Lord,  Jr.,  and  R.  Sedgwick, 
contra. 

Point*  insisted  on  by  counsel  for  plaintiff  in  error- 

I.  The  claim  of  the  defendants  in  error  must 
be  strictly  confined  to  the  statute  under  which 
they  have  proceeded. 

II.  Under  the  statute  no  damages  can  be  as- 
sessed for  personal  chattels  destroyed.. 

III.  Damages   should   not  be  assessed  for 
property  which  would  have  been  inevitably  de- 
stroyed by  the  fire,  had  no  order  been  made  by 
the  city  magistrates. 

IV.  The  inquisition  is  erroneous :  because 
damages  were  assessed  for  the  dest ruction  of 
the  personal  property  of  David  N.  Lord  ;  and 
in  respect  to  the  damages  assessed  for  the  build- 
ing, which  according  to  the  testimony,  could 
not  have  been  saved. 

V.  The  inquisition  is  contrary  to  law  and 
evidence. 

In  support  of  these  several  propositions  the 
counsel  cited  1  T.  R.,  52;  1  Dyer,  36 b;  1  Dull. 
363  ;  2  Kent,  Com..  838;  2  R"  S..  pt.  1,  ch.  14 
tit.  2,  art.  3,  sec.  29. 

Points  insisted  on  by  counsel  for  defendants  in 
error. 

I.  Rufus  L.  Lord  as  owner  of  the  reversion, 
and  David  N.  Lord  owning  a  term  of  one  year 
in  the  premises,  were  parties,  having  an  estate 
or  interest  therein,  ami   wort-  therefore  parties 
interested  within   the  letter  of  the  statute      8 
*Kent.  Com..4<t6;4  Paigc.457;  4Taunt.,f*l  liH 
4«;  18Ves..  116. 

II.  Compensation  for  the  good*  of  David  N. 
Lord  is  required  by  that  principle  of  natural 
law  and  justice  on  which  tin-  ••tatutt!  is  found- 
ed, ami  which  !•»  recognized  by  tin1  Constitu- 
tion of  the  U.  S.  and  of  the  Staff  of  N.  Y..viz. : 
that  property  shall  not  be  taken  for  the  public 
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benefit  without  just  compensation.  Ex  parte 
Jennings,  6  Cow.,  525,  11  Wend.,  151,  154;  13 
Id..  872;  5  Paige,  158;  Puff.,  2,  ch.  6,  sec.  8. 

III.  The  destruction  of  the  goods  of  David 
N.  Lord  was  "  damages  sustained  by  the  de- 
stroying of  the  building,"  in  the  common  ac- 
ceptation of  those  words,  and  also  in  the  com- 
mon law  sense.  The  loss  of  goods  by  an  act  of 
force,  or  violence  done  to  the  building,  is,  at 
common  law,  an  incident  to  the  trespass.  It  is 
a  mere  aggravation,  and  recoverable  as  dam- 
ages incident  to  the  violence  done  to  the  build 
ing  or  land.    Btitdiffe  v.  Eden,  1  Cowp.,  485;  7 
Stat.  at  L.;  Doug.,  699  ;  Gould,  PL,  p,  10,  p. 
52,  pi.  110,  p.  366;  9  Wend..  325;  1  Hall,  64. 

IV.  The  compensation  which   the  statute 
gives  must  be  as  extensive  as  the  satisfaction 
which  it  declares  shall  result  therefrom.     The 
satisfaction  is  of  "all  demands  by  reason  of  the 
destroying  of  such  building."  The  destruction 
of  goods  forms  a  demand  and,  therefore,  is 
within  the  statute.  The  words  in  the  statute  are 
used  to  indicate  all  consequential  damages  not 
excluded  by  remoteness.     8  Cow.,  148. 

V.  Such  compensation  is  within  the  equity 
of  the  statute.   The  principle  of  equity  applies 
more  strongly  to  the  goods  than  to  the  building. 

VI.  It  is  afso  within  the  policy  of  the  statute, 
and  the  statute  is  remedial.     Co.  Lilt. .  24  b,  365 
b;  Litt.,  sec.  21;  Vin.  Abr.,  Statute  Construc- 
tion E,  6,  pi.  32,  88.  39,  43,  45,  53,  55;  Com. 
Dig.,  Parliament,  13,  15;  Bac.  Abr.  Statute,  I, 
6;  Dwar.  Stat.,  718,  728,  734. 

VII.  The  interest  of  the  lessee  in  the  build- 
ing from  the  time  when  he  was  ordered  to  re- 
129*]  move  to  the  time  when  the  *fire  would 
have  reached  the  building  in  its  natural  course, 
if  at  all,  was  of  as  much  value  to  him  as  the 
goods  he  might  in  that  time  have  removed. 

According  to  this  rule,  the  lessee  is  entitled 
to  compensation  for  his  goods  upon  the  strict- 
est construction  of  the  statute. 

VIII.  The  damages  assessed  by  the  jury 
should  have  been  the  intrinsic  value  of  the 
property  destroyed. 

IX.  The  court  cannot,  on  certiorari,  review 
the  facts,  but  only  the  law  of  the  case.  6  Wend., 
564. 

After  advisement  the  following  opinions  were 
delivered: 

By  the  Chancellor.  The  only  real  question 
in  this  case  is,  whether  the  lessee  of  the  store, 
which  was  destroyed  by  direction  of  the  public 
authorities  of  the  City  of  N.  Y.,  during  the 
great  flre.is  entitled, upon  a  fair  construction  of 
the  statute  on  this  subject,  to  compensation  for 
the  actual  loss  or  damages  which  he  sustained 
by  the  destruction  of  his  goods,  which,  as  such 
lessee,  he  had  in  the  store  at  the  time  it  was 
blown  up;  which  loss, according  to  the  finding 
of  the  jury,  under  the  decision  and  charge  of 
Judge  Irving,  must  be  considered  as  the  direct 
and  necessary  consequence  of  the  destruction 
of  the  store  at  the  time  and  under  the  particu- 
lar circumstances  in  which  such  destruction 
thereof  took  place  or  was  effected.  Upon  this 
question  I  so  fully  concur  with  the  able  and 
conclusive  reasoning  of  the  first  judge  of  the 
Court  of  C.  P.,  and  of  the  learned  Chief  Justice 
of  the  Supreme  Court,  who  delivered  the  pre- 
vailing opinion  in  that  court,  that  it  appears  to 
be  almost  a  useless  waste  of  time  to  attempt  to 
go  over  any  part  of  the  same  ground. 
320 


The  principle  appears  to  be  well  settled, that 
in  a  case  of  actual  necessity,  to  prevent  the 
spreading  of  a  fire.the  ravages  of  a  pestilence, 
the  advance  of  a  hostile  army,  or  any  other 
great  public  calamity,  the  private  property  of 
an  individual  may  be  lawfully  taken  and  used 
or  destroyed,  for  the  relief,  protection  or  safety 
of  the  many,  without  subjecting  those,  whose 
duty  it  is  to  protect  the  public  interests,  by 
*whom  or  under  whose  direction  such  [*  13O 
private  property  was  taken  or  destroycd.to  per- 
sonal liability  for  the  damage  which  the  owner 
has  thereby  sustained.  Where  the  same  extent 
of  loss  or  injury  would  have  been  sustained  by 
the  individual,  as  the  necessary  consequence  of 
the  fire  or  other  public  calamity,  if  his  prop- 
erty had  not  been  thus  taken  and  destroyed  for 
the  protection  of  others,  it  may  be  considered 
as  at  the  least  doubtful  whether  he  has  any 
equitable  claim  to  compensation,  either  from 
the  public  in  general  or  from  that  portion  of 
the  community  for  whose  particular  benefit  or 
protection  his  private  property  was  taken  or 
sacrificed;  for  in  such  a  case,  although  others 
have  been  benefited,  he  has  in  fact  sustained 
no  damage  thereby.  It  is  very  clear  that  the  in- 
dividual could  not  claim  compensation  for  such 
a  loss,  under  the  statute  we  are  now  consider- 
ing, which  limits  the  amount  of  the  assessment 
to  damages  actually  sustained  by  the  pulling 
down  and  destruction  of  the  building.  On  the 
other  hand,  it  is  very  evident  that  if  the  pri- 
vate property  of  an  individual,  the  whole  or  a 
part  of  which  might  otherwise  have  been  saved 
to  the  owner.is  taken  or  destroyed  for  the  ben- 
efit of  the  public,  or  of  the  inhabitants  of  a 
particular  county,  city,  town  or  other  smaller 
section  of  the  community, those  for  whose  sup 
posed  benefit  the  sacrifice  was  made,  ought  in 
equity  and  justice  to  make  good  the  loss  which 
the  individual  has  sustained  for  the  common 
benefit  of  all.  It  is  upon  this  great  principle  of 
natural  equity  that  maritime  contributions  are 
founded;  as  in  the  case  of  a  jettison, where  the 
property  of  an  individual  is  cast  into  (he  sea, 
or  otherwise  sacrificed, with  a  view  to  the  safety 
of  the  vessel  and  the  residue  of  the  cargo, dur 
ing  an  impending  peril.  In  that  case  the  vessel 
and  freight  and  the  residue  of  the  cargo.which 
are  thus  saved  by  the  sacrifice  of  a  part,  all 
contribute  ratably  to  make  good  the  loss  to 
the  individual  whose  property  has  been  sacri- 
ficed for  the  common  benefit.  But  where  the 
jettison  does  not  divert  the  impending  evil,  so 
that  that  the  same  loss  would  have  occurred  to 
the  individual  by  the  same  peril, if  his  property 
had  not  been  thus  sacrificed,  he  has  no  claim 
for  contribution  from  the  owners  (if  the  vessel 
and  the  residue  of  the  cargo,  who  have  all 
*shared  with  him  in  a  common  calam-  [*131 
ity.  Casaregis  puts  a  case,  very  similar  to  the 
one  now  under  consideration,  of  the  destruc- 
tion of  a  vessel  in  port,  lying  near  to  another 
vessel  which  is  on  fire,  to  prevent  the  flames 
from  spreading  and  being  communicated  to 
other  vessels.  He  considers  the  compensation 
to  the  owner  of  the  vessel  thus  destroyed  as  a 
proper  subject  of  maritime  contribution  by  the 
owners  of  the  other  vessels  and  cargoes  which 
were  saved  from  the  impending  peril.  Casare- 
gis, Disc.,  46,  Nos.  45,  63.  As  the  Constitution 
has  declared  that  private  property  shall  not  be 
taken  for  the  public  use  without  just  compen- 
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sation,  if  the  property  of  individuals  which 
would  otherwise  have  been  saved  was  actually 
sacrificed  during  the  great  fire  to  save  the  city 
from  impending  peril,  and  the  present  statute 
is  not  broad  enough  to  reach  such  cases,  the 
Legislature,  even  at  this  time,  has  the  power  to 
direct  a  proper  compensation  to  be  made;  to  be 
.assessed  either  upon  the  whole  city,  or  upon 
that  portion  of  it  which  the  Legislature  in  its 
wisdom  may  think  should  contribute  to  make 
good  the  loss.  Although  these  principles  of 
natural  equity  cannot  extend  the  present  stat- 
utory provision  on  this  subject  beyond  what 
was  clearly  intended  by  the  Legislature  at  the 
time  the  law  was  made,  they  are  very  proper 
to  be  taken  into  consideration,  in  a  case  of 
doubt, for  the  purpose  of  ascertaining  the  mean- 
ing of  the  law-givers,  where  the  language  used 
to  express  the  legislative  will  is  of  doubtful  im- 
port, or  may  fairly  admit  of  different  interpre- 
tations. 

The  imperfections  of  human  language,  and 
the  different  modes  of  expression  in  use  among 
-different  individuals  even  of  the  same  State  or 
government,  to  convey  their  ideas,  wishes  and 
intentions  to  the  minds  of  others,  render  it 
morally  impossible  that  the  language  of  any 
general  legislative  provision,  which  is  intend- 
•ed  to  govern  future  cases,  can  be  made  so  cer- 
tain and  explicit  as  not  to  admit  of  a  doubt  as 
to  its  proper  interpretation  or  legal  construc- 
tion, when  it  is  afterwards  to  be  applied  to  the 
peculiar  circumstances  of  some  cases  which 
may  arise  and  may  be  brought  before  the  judi- 
cial tribunals  for  decision,  in  reference  to  such 
statute.  For  this  reason  it  has  been  found  nee- 
132*]  essary  to  establish  a  system  *of  legal 
hermeneutics,  or  fixed  principles  of  interpreta- 
tion and  construction  of  legislative  enactments, 
to  ascertain  the  meaning  and  intent  of  the  law- 
giver. For  similar  reasons,  certain  fixed  rules 
of  judicial  construction  are  resorted  to,  by 
courts  of  justice,  for  the  purpose  of  giving  a 
proper  construction  to  the  terms  of  a  grant 
from  the  government,  or  from  a  private  person, 
the  meaning  of  a  testamentary  disposition  of 
property,  or  the  true  interpretation  of  the  lan- 
guage which  parties  have  used  in  any  written 
•contract.  Among  these  fixed  principles.or  rules 
for  the  interpretation  and  construction  of  stat- 
utes, which  have  been  adopted  in  this  country 
and  in  England,  is  that  of  construing  the  stat- 
uii-  by  equity, so  as  to  produce  neither  injustice 
nor  absurdity,  where  the  language  of  the  stat- 
ute is  such  as  to  admit  of  different  interpreta 
tations  or  constructions;  and  I  believe  we  hold 
these  principles  of  interpretation  in  common 
with  every  other  country  which  is  blessed  with 
an  enlightened  system  of  jurisprudence.  In 
tin-  language,  therefore,  of  an  eminent  Scotch 
civilian.  "  Where  the  strict  letter  of  the  law 
seems  contrary  to  its  spirit,  or  to  equity,  judges 
ought  not  so  much  to  regard  the  proper  or  re- 
<•<!  signification  of  the  words,  as  that  mean- 
ing which  appears  most  consonant  to  the  de- 
sign of  the  law."  Ersk.  Inst.,  b.  1,  tit.  1.  sec. 
And  he  bids  fairest  for  a  just  interpreta- 
tion, who  keeps  constantly  in  view  the  mischiefs 
or  defects  which  existed  in  the  former  laws  on 
the  same  subject;  the  remedies  which  the  stat- 
ute has  provided  to  cure  them;  how  far  these 
i '  medies  are  proper,  and  what  sense  appears 
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most  congruous  to  its  subject-matter  and  most 
agreeable  to  equity.     Id. ,  sec.  58. 

In  relation  to  the  subject  under  consideration 
in  this  case,  the  defects  which  existed  in  the 
common  law  were,  that  where  it  might  become 
necessary  for  the  officers  of  the  Corporation  to 
destroy  property  of  an  individual  to  prevent 
the  ravages  of  a  fire,  no  provision  was  made 
for  compensating  the  individual  for  his  private 
property  which  was  taken  for  the  benefit  of 
others;  and  notwithstanding  the  officers  were 
protected  from  personal  responsibility,  where 
they  could  show  that  the  destruction  of  the 
property  was  necessary  to  produce  the  effect, 
they  were,  by  the  common  law,  bound  at  their 
*peril  to  decide  correctly  as  to  such  [*133 
necessity,  to  protect  themselves  from  liability 
to  make  good  the  loss.  Although  the  Legisla- 
ture seem  to  have  supposed  that  it  was  only 
necessary  to  give  to  the  officers  of  the  Corpor- 
ation a  discretionary  power  to  pull  down  or  de- 
stroy buildings  to  arrest  the  progress  of  the  fire, 
it  can  hardly  be  presumed  that  they  did  not  in- 
tend to  extend  this  protection  to  the  officers,  as 
well  as  the  compensation  to  the  individual 
whose  property  was  thus  taken  or  destroyed, 
to  all  cases  of  destruction  which  were  the  nec- 
essary consequences  of  a  correct  and  judicious 
exercise  of  the  power  expressly  given  by  the 
statute.  The  language  of  the  81st  section  of 
the  Act  certainly  extends  the  protection  of  the 
officers  to  every  claim  for  damages  on  the  part 
of  those  who  were  interested  in  the  building, 
provided  such  damages  were  the  direct  and 
necessary  consequence  of  the  destruction  of 
the  building  at  the  time  and  in  the  particular 
manner  in  which  such  destruction  was  effect- 
ed. The  terms  of  the  statute  are,  that  the  sums 
assessed  by  the  jury  shall  be  paid  to  the  several 
persons  in  whose  favor  the  jury  have  assessed 
the  same,  in  full  satisfaction  of  all  demands  of 
such  persons  respectively,  by  reason  of  the 
pulling  down  or  destroying  such  buildings. 
Even  if  the  officers  of  the  Corporation  had  made 
a  mistake  in  blowing  up  this  building  sooner 
than  was  necessary  to  prevent  the  further  pro- 
gress of  the  flames,  by  which  goods  of  the  les- 
see were  destroyed,  which  might  otherwise  have 
been  saved,  the  payment  of  the  damages  as- 
sessed  to  him  as  thelesseeof  the  building  would 
be  a  valid  defense  to  any  action  brought  against 
them  for  such  loss  of  his  goods,  which  was  the 
necessary  consequence  of  their  legalized  act. 
The  terms  of  the  Act  appear  also  sufficiently 
broad  to  give  to  the  owner  or  lessee  of  the  build- 
ing an  assessment  of  all  the  damages  he  has 
sustained  by  the  pulling  down  and  destroying 
of  sucli  building,  without  giving  him  an  op- 
portunity to  remove  his  goods  therefrom.  In 
such  a  case  the  loss  of  the  goods  may  as  legiti- 
mately be  considered  a  damage  sustained  by 
the  destruction  of  the  building,  as  the  loss  of 
the  building  itself.  Both  are  equally  within 
the  spirit  and  equity  of  the  statute;  and  no 
good  reason  can  be  assigned  why  the  Individ 
ual,  *whose  property  in  thus  taken  ami  [*  1 34 
destroyed  for  the  preservation  of  the  city, 
should  not  be  compensated  as  well  for  one  part 
of  the  injury  as  for  the  other.  The  suggestion 
that  the  Corporation  would  not  have  been  will- 
Ing  to  destroy  the  building  In-fore  the  removal 
of  the  goods,  if  they  had  supposed  the  loss 
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was  to  fall  upon  the  city  in  general,  instead  of 
the  private  individual  whose  property  they 
were  about  to  sacrifice,  can  hardly  require  a 
serious  answer,  in  a  country  where  legalized 
power  on  the  part  of  the  government  is  not  per- 
mitted to  triumph  over  the  equitable  rights  of 
individuals.  Certainly,  if  it  was  not  a  proper 
case  to  cast  the  burden  of  the  loss  upon  the 
city  which  was  to  be  benefited  by  the  blowing 
up  of  the  building  before  there  was  time  to  re- 
move the  goods,  there  could  have  been  no  rea- 
son which  should  have  induced  the  Legislature 
to  empower  the  officers  of  the  Corporation  to 
do  the  same  act,  and  thereby  throw  the  whole 
loss  upon  the  unfortunate  individual  whose 
goods  were  thus  sacrificed.  Whether  the  case 
of  the  destruction  of  the  goods  of  a  third  per- 
son, by  the  blowing  up  of  a  building  in  which 
he  was  not  interested,  otherwise  than  by  hav- 
ing his  goods  deposited  therein  for  safe  keep- 
ing, is  within  the  equity  of  the  statute,  is  a 
question  which  it  is  not  necessary  or  proper  to 
consider  at  the  present  time;  but  if  it  is  not 
within  it,  it  must  be  because  the  statute  has 
made  no  provision  for  the  assessment  of  the 
damages  in  such  a  case.  And  a  mere  neglect 
of  the  Legislature  to  provide  for  a  particular 
case  which  was  equally  within  the  mischiefs 
which  were  intended  to  be  remedied  by  the 
law,  affords  no  sufficient  grounds  for  suppos- 
ing that  it  was  intended  to  exclude  others  which 
are  clearly  within  the  letter  as  well  as  within 
the  equity  of  the  statute.  The  language  of  the 
83d  section  is  to  be  construed  with  reference  to 
the  provisions  of  the  blst  section,  and  the 
change  in  the  praseology  cannot  be  considered 
as  a  restriction  of  the  plainer  and  more  appro 
oriate  language  used  in  the  previous  section. 
The  cases  of  Ratcliffe  v.  Eden,  1  Cowp.,  485; 
Hyde  v.  Cogan,  Doug.,  699,  and  WUmot  v.  Hor- 
ton.  Id.,  720,  n.,  all  founded  upon  the  Act  for 
the  prevention  of  tumultuous  and  riotous  as- 
semblies; and  making  the  Hundred  liable  for 
1 35*]  *the  damages  done  by  a  mob,  in  the 
demolishing  or  pulling  down  of  a  building,  are 
very  strongly  in  favor  of  the  construction  con- 
tended for  by  the  defendants  in  error  in  the 
present  case.  In  the  last  two  cases,  Ld.  Mans- 
field, who  was  one  of  the  principal  sufferers  by 
the  excesses  of  the  mob,  gave  no  opinion  al- 
though he  did  not  prosecute  the  Hundred,  and 
declined  receiving  compensation  from  the  gov- 
ernment for  his  individual  loss.  But  in  the  first 
case  which  came  before  the  Court  of  K.  B.  a 
few  years  before,  he  expressed  a  very  clear  and 
decided  opinion  that  the  damages  sustained  by 
the  individual  by  the  demolishing  and  pulling 
down  of  his  building,  included  the  injury  sus- 
tained at  the  same  time  in  the  destruction  of 
his  furniture,  although  the  destruction  of  the 
furniture  in  that  case  was  not,  as  in  the  pres- 
ent case,  the  necessary  consequence  of  the  de- 
struction of  the  building.  But  it  was  one  con- 
tinued act,  and  for  that  reason  the  Hundred 
was  held  liable,  because  the  case  was  within 
the  equity  of  the  statute,  which  statute,  as  to 
the  compensation  to  the  individual  whose  prop- 
erty was  destroyed  was  considered  remedial, 
although  it  was  highly  penal  in  other  respects. 
In  the  present  case,  the  destruction  of  the  goods 
of  the  lessee  which  were  in  the  store, and  which 
he  was  not  allowed  time  to  remove,  was  not 
only  the  immediate  but  the  necessary  result  of 
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the  blowing  up  of  the  building.  The  loss  of 
that  part  or  the  goods  which  might  otherwise 
have  been  saved  was,  therefore,  a  part  of  the 
damages  sustained  by  him  as  the  lessee  of  the 
building  by  the  destroying  of  the  same  at  that 
particular  time,  and  it  was  a  proper  subject  of 
assessment  by  the  jury,  within  the  letter  a» 
well  as  within  the  equity  of  the  statute;  which 
is  also  in  its  nature  remedial. 

For  these  reasons,  I  think  the  decision  of 
the  majority  of  the  justices  of  the  Supreme 
Court  in  this  case  was  right,  and  that  their 
judgment  should  be  affirmed;  and  that  the  de- 
fendants in  error  should  be  allowed  interest  on 
the  amount'. of  the  damages  assessed  by  the 
jury,  during  the  time  that  the  collection  there- 
of has  been  delayed  by  this  writ  of  error. 

*By  Senator  Edwards.  During  [*13G 
the  fire  in  the  City  of  N.  Y.  in  Dec.,  1835,  it 
became  necessary  for  the  mayor  of  that  city 
to  order  the  store  of  Rufus  L.  Lord  to  be  de- 
stroyed to  prevent  an  extension  of  that  devour- 
ing element.  In  this  store  were  the  goods  of 
David  N.  Lord,  which  were  destroyed  with 
the  store.  David  N.  Lord  having  an  interest- 
in  the  building  as  lessee,  claimed  damages  for 
the  destruction  of  his  goods  under  the  81st  sec- 
tion of  the  Act  to  Reduce  the  Laws  Relating 
to  the  City  of  N.  Y.  into  one  Act.  These  dam- 
ages were  assessed  at  $156,274.80. 

As  I  view  the  case,  the  only  question  pre- 
sented for  consideration  is  what  construction 
shall  be  given  to  the  81st  section  of  the  Act  to 
which  I  have  referred.  Does  the  Act  confine 
the  assessment  to  the  damages  done  to  the 
building  only,  or  does  it  include  the  damages 
done  to  such  personal  property  as  any  person 
having  an  interest  in  the  building  should  sus- 
tain ?  The  section  declares  that  when  any 
building  or  buildings  in  the  City  of  N.  Y.  shall 
be  on  fire,  it  shall  be  lawful  for  the  mayor  and 
any  two  aldermen  to  direct  and  order  the  same 
or  any  other  building  which  they  may  deem 
hazardous  and  likely  to  take  fire,  or  to  convey 
the  fire  to  other  buildings,  to  be  pulled  down 
or  destroyed ;  and  upon  the  application  of 
any  person  interested  in  such  building  so  pulled 
down  or  destroyed,  to  the  mayor,  or  recorder, 
or  any  two  aldermen,  it  shall  be  their  duty  to 
issue  a  precept  for  a  jury  to  inquire  of  and  as- 
sess the  damages  which  the  owner  of  such 
building  and  all  persons  having  any  estate  or 
interest  therein  have  respectively  sustained  by 
the  pulling  down  or  destroying  thereof,  etc. 

What,  then,  is  the  plain  import  of  the  ex- 
pressions used  by  the  Legislature  to  convey 
their  meaning  in  this  section  of  the  Act  ?  In 
the  first  place,  let  us  inquire,  who  are  the  per- 
sons who  are  to  make  the  application  for  dam- 
ages ?  Any  person  interested  in  such  building 
so  pulled  down  or  destroyed.  Is  a  tenant  in- 
terested ?  I  concede  he  is,  to  the  amount  in 
value  of  his  unexpired  term,  and  that  he  has 
a  right  to  make  his  application  ;  but  he  must 
make  it  in  the  capacity  of  a  tenant,  for  it  is 
that  capacity,  and  that  only,  which  gives  him 
*an  interest  under  the  statute  that  en-  [*137 
ables  him  to  apply  for  damages.  What  dam- 
ages can  he  apply  for?  Those  he  has  sustained 
in  the  capacity  in  which  he  stood  at  the  time  ; 
that  is,  in  the  capacity  of  a  tenant  holding  an 
unexpired  term  in  the  building.  And  what 
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damages  were  the  jury  under  the  order  to  in- 
quire of  and  assess  ?  Surely  none  other  than 
such  as  he  was  authorized  under  the  Act  to 
make  application  for.  Besides,  the  subsequent 
phraseology  made  use  of  in  the  Act  limits  the 
power  of  the  jury  to  the  building.  The  words 
are :  "  the  damages  which  the  owner  of  such 
building  and  all  persons  having  any  estate  or 
iuterest  therein."  What  does  the  expression 
'  'therein"  refer  to?  Most  clearly  to  the  building. 
It  cannot  refer  to  the  goods  or  the  personal 
property  of  the  applicant,  for  there  is  no  such 
property  mentioned  in  the  Act,  or  any  expres- 
sion made  use  of  sufficiently  broad  and  com- 
prehensive to  include  that  species  of  property. 
The  damages,  therefore,  the  jury  are  to  assess, 
are  for  the  destruction  of  the  value  of  the  un- 
expired  terra  of  the  tenant,  and  nothing  more, 
for  this  is  all  the  interest  the  applicant  had  in 
the  building  itself,  at  the  time  it  was  destroyed. 
The  same  section  proceeds  to  declare  that  the 
sums  assessed  by  the  jury  shall  be  paid  by  the 
mayor  to  the  respective  persons  in  whose  favor 
the  jury  have  assessed  the  same,  in  full  satis- 
faction of  all  demands  of  such  persons  respect- 
ively, by  reason  of  the  pulling  down  and  de 
stroying  such  buildings.  But  this  part  of  the 
section  does  not  appear  to  me  to  enlarge  its 
meaning  in  express  terms ;  nor  can  I  infer 
from  it  that  the  Legislature  intended  any  other 
damages  than  such  as  they  had  already  ex- 
pressed in  the  former  part  o"f  the  section.  "In 
full  satisfaction  of  all  demands  of  such  per- 
sons," evidently  means  such  persons  as  owned 
or  had  an  estate  or  interest  in  the  building  de- 
stroyed ;  and  all  demands  as  evidently  means 
such  as  the  jury  should  assess  for  the  destruc- 
tion of  the  value  of  the  interest  in  the  build 
ings,  and  nothing  more.  The  words  "  by  rea- 
son of  the  pulling  down."  etc..  which  seem  to 
be  relied  upon  by  the  counsel  for  the  claimant, 
to  show  the  damage  to  the  goods  might  be  in- 
cluded, as  it  appears  to  me,  are  precisely  such 
words  as  the  Legislature  might  very 'properly 
1 38*]  *have  selected,  in  reference  to  damages 
done  to  the  building  only.  Upon  the  whole,  I 
am  inclined  to  believe  that  it  was  hardly  pos- 
sible for  the  Legislature  to  have  selected  words 
to  convey  their  meaning  more  definite,  clear 
imd  explicit,  than  they  have  done  in  this  sec- 
tion. 

But  if  it  were  possible  to  raise  a  doubt  with 
respect  to  the  intention  of  the  Legislature,  the 
83d  section  has  most  effectually  dispelled  it. 
This  section  explicitly  declares  for  what  the 
damages  are  to  be  assessed.  It  provides  that 
the  sum  assessed  by  the  jury  for  any  building 
HO"  pulled  down  or  destroyed  as  aforesaid,  etc., 
Khali  be  borne  and  defrayed,  etc.  What  words 
or  expressions  could  be  selected  to  show  more 
clearly  that  the  Legislature  intended  the  assess- 
ment to  be  for  the  destruction  of  the  building 
only  ?  Besides,  had  the  Legislature  intended 
to  have  included  damages  done  to  personal 
property,  would  they  not  have  said  so  in  ex- 
press terms,  or  at  least  in  terms  much  more 
broad  and  comprehensive  than  those  they  have 
made  use  of  in  this  Act  ?  If  they  had  so  in- 
tended, can  we  reasonably  presume  they  would 
have  confined  their  expressions  to  the  damages 
done  to  the  building  in  every  instance,  and  not 
have  mentioned  In  any  part  of  the  Act  per- 
sonal property,  which  they  could  not  fail  to 
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know  far  exceeded  in  value  the  buildings  in 
that  city,  which  would  probably  be  liable  to 
be  destroyed  ?  They  might  have  had  sufficient 
reason  for  not  including  this  species  of  prop- 
erty. They  might  not  have  contemplated  a 
case  where  it  would  be  necessary  to  cause  de- 
struction of  the  buildings  in  the  very  unusual 
and  extraordinary  manner  resorted  to  in  this 
instance,  and  might  have  supposed  in  the  or- 
dinary way  of  destroying  buildings  by  pulling 
them  down,  personal  property  could  be  re- 
moved. But  whatever  may  have  been  their 
motive  in  not  including  this  species  of  properly 
is  quite  immaterial.  We  cannot  enter  into  an 
examination  of  the  motives  of  the  Legislature 
for  not  including  it.  It  is  sufficient  that  this 
kind  of  property  is  not  embraced  within  the 
provisions  of  the  Act. 

We  have  been  referred  to  some  of  the  rules 
adopted  by  the  courts  in  England,  for  the  con- 
struction of  doubtful  *  words  and  ex-  [*139 
pressions  in  statutes  to  aid  us  in  giving  this 
statute  a  full  and  fair  interpretation ;  but  I 
cannot  believe  any  aid  can  be  derived  from 
them  in  construing  this  Act.  There  are  not, 
in  my  view,  any  doubtful  words  or  expressions 
which  can  render  a  resort  to  the  aid  of  such 
rules  necessary  or  even  justifiable.  When  the 
words  and  expressions  in  which  the  Legisla- 
ture have  chosen  to  convey  their  meaning  are 
not  of  doubtful  import,  we  are  to  presume 
they  show  the  intention  of  the  Legislature ; 
and  to  resort  to  the  rules  applicable  to  the  con- 
struction of  doubtful  statutes  in  such  cases, 
serves  rather  to  embarrass  than  aid  the  con- 
struction. These  rules  are  useful  and  salutary 
when  properly  applied  ;  but  when  improperly 
applied,  they  are  as  liable  to  make  law  as  they 
are  to  determine  what  the  law  is.  I  think  there 
is  much  reason  and  good  sense  in  the  remark 
of  Ch.  J.  Willes,  in  the  case  of  Wimsbick  v. 
Tuilbays,  Plowd.,  57,  where  he  says :  "  When 
the  words  of  an  Act  are  doubtful  and  uncer- 
tain, it  is  proper  to  inquire  what  was  the  in- 
tention of  the  Legislature  ;  but  it  is  very  dan- 
gerous for  judges  to  launch  out  too  far  in 
searching  into  the  intent  of  the  Legislature 
when  they  have  expressed  themselves  in  plain 
and  clear  words."  See,  also,  Colehan  v.  Gooke, 
Willes,  397.  Mr.  J.  Chace,  in  the  case  of 
Pnextman  v.  U.  8..  4  Dall.,  30,  n.  1,  also  en- 
tertained similar  views,  and  expresses  it  as  bis 
opinion  that  under  the  English  rules  of  con- 
struction the  English  judges  had  made  many 
of  the  statute  laws  of  the  realm.  Coming  to 
the  conclusion  that  the  Legislature  has  ex- 
pressed its  meaning  in  plain  and  clear  words, 
free  from  ambiguity  and  doubt,  without  in- 
dulging in  speculations,  either  upon  the  pol- 
icy or  hardship  of  the  law,  1  am  compelled  to 
say  that  in  my  judgment  the  statute  docs  not 
embrace  the  defendant's  damages  for  the  loss 
of  his  goods. 

Whether  the  defendants  has  or  has  not  a 
right,  at  common  law,  to  recover  damages,  can- 
not affect  the  question  under  consideration.  If 
he  had  such  a  right,  the  statute  has  not  affect- 
ed U,  he  can  still  avail  himself  of  it;  if  he  had 
not  such  a  right,  it  is  no  reason  to  show  the 
statute  Intended  to  confer  it  ui>on  him.  Nor 
can  it  avail  him  anything  should  *it  be  |  *  1 4O 
admitted  that  the  property  was  taken  for  pub- 
lic purposes,  and  that  under  the  Constitution, 
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property  cannot  be  taken  for  public  use  with 
out  just  compensation,  if  there  is  no  provision 
in  the  Act  which  includes  the  property  in  ques- 
tion. This  would  only  be  a  reason  to  show 
what  the  Act  should  provide,  and  not  what  it 
had  provided.  The  question  with  us  is  not 
what  the  Act  should  be,  or  what  it  ought 
to  provide  ;  or  whether  it  is  expedient  or 
inexpedient.  These  are  questions  for  the 
makers  of  the  law,  but  not  for  the  expound- 
ers. It  is  simply  to  determine  what  the 
law  is,  and  apply  it.  Has  this  statute  author- 
ized the  jury  to  assess  the  damages  lor  the  de- 
struction of  the  goods  in  question?  Whatever 
may  be  my  individual  sympathy  for  the  suffer- 
ers, and  however  freely  I  should  be  disposed  to 
indulge  in  it  on  other  occasions,  my  duty  here 
forbids  it.  I  feel  constrained  from  the  obliga- 
tions here  imposed  upon  me, and  from  the  best 
reflection  I  have  been  able  to  give  this  subject, 
to  say,  unhesitatingly,  that  in  my  judgment, 
the  statute  does  not  intend  to  embrace  the  dam 
ages  for  the  destruction  of  the  personal  prop- 
erty in  question  ;  and  that,  therefore,  in  my 
opinion,  the  jury  were  not  authorized  to  assess 
these  damages,  and  that  the  judgment  of  the 
Supreme  Court  should  be  reversed. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ?— the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative— Senators  Edwards,  Hun- 
ter, Lacy,  Lawyer,  McLean,  Wager — 6. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate.the  CHANCELLOR,and  Senators  Armstrong, 
Beckwith, Downing  .Fox  Huntington,H.F.  Jones, 
Loomis,  Afack,Maison,  Paige,  Spraker,  Sterling, 
Van  Dyck,  Willes—16. 

Whereupon  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Judgment  affirmed. 

Affirming— 17  Wend.,  285. 

Overruled— 18  Am.  Rep.,  49,  53  (39  Iowa,  575). 

Cited  in-25  Wend..  160:  2  Denio,  474;  59  N.  Y-.  199: 
13  Barb.,  36: 20  Barb.,  232;  62  How.  Pr.,  237;  13  Minn. 
40;  50  Am.  Dec.,  401  (7  Ga.,  200). 


141*]    *NO YES  &  PETTINGILL 

v. 
HEWITT. 

Justice's  Judgment — Certiorari —  When  C.P.may 
Reverse  Judgment — Defect  in  Proof — Jurisdic- 
tion— Practice. 

Where  on  a  trial  in  a  justice's  court  there  is  evi- 
dence on  both  sides,  and  even  where  there  is  only 
slight  evidence  in  support  of  the  claim  on  which 
there  is  a  recovery,  a  court  of  C.P.  is  not  authorized 
on  certiorari  to  reverse  the  judgment,  although 
such  court  may  arrive  at  a  conclusion  upon  the 
facts  of  the  case  or  the  weight  of  evidence  different 
from  that  drawn  by  the  justice  if  he  decides  the 
cause,  or  by  the  jury  if  there  was  a  Jury  trial. 

A  Court  of  C.  P.  may,  however,  re  verse  a  justice's 
judgment  where  there  is  no  evidence  to  support  a 
demand  for  which  a  recovery  is  had,  or  where  there 
is  a  material  defect  ia  the  proof.  So  the  judgment 
will  be  reversed  where  there  is  a  recovery  for  a 
cause  of  action  totally  different  from  that  laid  in  the 
declaration,  or  where  the  demand  on  which  the  re- 
covery is  had  is  manifestly  illegal. 

The  Supreme  Court  is  not  concluded  by  the  judg- 
ment of  a  Court  of  C.  P.  in  a  certiorari  case,  from 
reversing  the  judgment  of  that  court  on  the  assump- 
tion that  such  judgment  was  rendered  on  the  facts 
of  the  case  and,  therefore,  not  the  subject  of  review 
by  the  Supreme  Court :  on  the  contrary,  where  a 
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nst  ice's  judgment  is  reversed  by  a  Court  of  C.  P., 
without  any  assignable  cause,  such  judgment  of 
reversal  is  erroneous,  and  will  be  reversed  on  writ 
of  error.  The  cases  of  Whitney  v.  Sutton.  and  Co- 

umbia  Turnpike  Road  v.  Hay  wood.10  Wend.,413«425, 
overruled. 

It  is  no  cause  of  reversal  of  a  justice's  judgment, 
that  the  justice  himself  on  the  trial  of  the  cause, 

lischarged  from  the  suit  one  of  several  defendants 

n  an  action  of  trespass,  against  whom  no  evidence 
had  been  given,  and  permitted  him  to  be  examined 
as  a  witness,  instead  of  directing  the  jury  to  find 

liin  not  guilty. 

Citations— 15  Johns..  223;  2  R.  S.,  257.  sec.  181 ;  290, 
sec.  20:3  Wend.,  500;  10  Wend.,  411;  1  R.  L.  of  1801,  p. 
501,  sec.  19;  15  Wend.,  491. 

TRROR  from  the  Supreme  Court.  Hewitt 
brought  an  action  of  trespass  in  a  justice's 
court  against  Noyes  and  Pettingill,  for  the 
taking  of  a  horse.  The  horse  was  taken  by 
Pettingill,  as  a  constable,  by  virtue  of  an  exe- 
cution against  Emery  Lane  in  favor  of  Noyes. 
The  cause  was  tried  by  a  jury.  The  question 
in  contest  was,  whether  the  horse  was  the  prop- 
erty of  Hewitt  or  the  property  of  Lane,  or.  at 
least, whether  Lane  had  not  such  an  interest  in 
the  horse  as  was  the  subject  of  sale.  When  the 
plaintiff  rested,  no  evidence  having  been  given 
connecting  Noyes  with  the  taking.it  was  moved 
on  that  ground  that  he  be  discharged  from  the 
suit.  The  justice  accordingly  discharged  him, 
instead  of  directing  the  jury  to  find  a  verdict 
in  his  favor.  Noyes  was  then  sworn  as  a  wit- 
ness, and  from  the  evidence  given  subsequent 
*to  his  discharge,  it  appeared  that  the  [*142 
horse  was  sold  under  the  execution,  and  that 
he  purchased  him, and  that  the  sum  bid  by  him 
was  applied  on  the  execution.  The  cause  was 
submitted  to  the  jury,  who  found  a  verdict  of 
"no  cause  of  action,"  on  which  the  justice  en- 
tered judgment  against  the  plaintiff  for  the 
costs  of  suit.  The  plaintiff  sued  out  a  certio- 
rari, removing  the  proceedings  into  the  Or- 
leans C. P., which  court  reversed  the  judgment 
of  the  justice,  and  gave  judgment  for  costs 
against  both  Noyes  and  Pettingill,  who  there- 
upon sued  out  a  writ  of  error,  removing  the 
record  into  the  Supreme  Court, where  the  judg- 
ment of  the  C.  P.  was  affirmed.  Noyes  and 
Pettingill  then  removed  the  record  into  this 
court  by  writ  of  error.  The  following  was  the 
opinion  delivered  in  the  Supreme  Court  on  af- 
firming the  judgment  of  the  C.  P. :  "The  sub- 
ject of  dispute  was  a  horse.  The  jury  must 
have  found  that  the  plaintiff,  Hewitt,  was  not 
the  owner.  The  C.  P.  held  he  was  the  owner. 
If  this  be  considered  a  question  of  fact,  the 
judgment  of  the  C.  P.  must  be  affirmed  ;  if  a 
question  of  law,  then  I  think  they  were  right. 
So  that  in  either  view  the  judgment  must  be 
affirmed."  The  cause  was  argued  in  this  court 

by, 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 

Mr.  A.  Taber,  for  the  defendant  in  error. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  first  question 
that  presents  itself  in  this  cause  is,whether  the 
justice  decided  correctly  in  discharging  Noyes 
so  that  he  might  be  a  witness  in  favor  of  the 
other  defendant.  The  rule  is  well  established 
that,  in  actions  of  tort,  if  there  is  no  evidence 
against  one  of  several  joint  defendants.it  is  the 
duty  of  the  court,  upon  application,  to  discharge 
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the  one  against  whom  there  is  no  testimony,  so 
I  hat  he  may  be  a  witness  for  his  co-defendants. 
And  in  the  case  of  Van  Deusen  v.  Van  Slyck, 
15  Johns  ,223,  the  Supreme  Court  reversed  the 
1  4-:J*J  judgment  of  the  *Court  of  C.  P.  of 
Montgomery  Co.,  because  that  court  had  re- 
fused to  discharge  a  defendant,  in  such  a  case, 
upon  a  jury  trial.  That  case  shows  that  the 
application  is  in  the  nature  of  an  application 
for  a  nonsuit,  although  in  form,  the  jury  are 
directed  to  find  the  defendant  against  whom 
there  is  no  evidence  not  guilty;  and  that  if  the  ; 
court  refuse  to  discharge  the  defendant,  in  a  j 
proper  case,  it  is  error.  Here  there  was  not  a 
particle  of  evidence  against  the  defendant, 
Noyes,  to  charge  him  with  a  trespass,  at  the 
t  i me  the  application  was  made  for  his  discharge; 
and  if  the  justice  had  refused  to  grant  the  ap 
plication,  and  a  verdict  had  been  afterwards 
found  against  the  other  defendant,  it  would 
have  been  the  duty  of  the  C.  P.  to  have  re- 
versed the  justice's  judgment  for  that  cause. 
From  the  return  of  the  justice  it  is  probable 
lie  erred  in  point  of  form  in  directing  the  de- 
fendant to  be  discharged  without  a  formal  ver- 
dict, instead  of  directing  the  jury  to  discharge 
him  by  immediately  finding  him  not  guilty. 
But  the  jury  had  no  discretion  on  the  subject, 
and  if  they  had  refused  to  find  a  verdict  dis- 
charging him.  under  such  direction  of  the  court, 
even  their  decision  would  have  been  reversed 
upon  certiorari.  It  was,  therefore,  a  mere 
technical  error  in  the  justice  to  discharge  the 
defendant  himself,  instead  of  directing  the  jury 
to  find  him  not  guilty  for  want  of  any  evidence 
against  him.  There  was  no  ground, therefore, 
for  reversing  the  judgment  as  to  Noyesonthat 
account,  as  the  statute,  in  terms,  directs  that 
the  Court  of  C.  P.  shall  disregard  mere  tech- 
nical omissions,  imperfections,  or  defects,  in 
the  proceedings  before  the  justice  which  do  not 
affect  the  merits  of  the  case.  2  R.  S.,  257,  sec. 
181.  The  evidence  given  after  Noyes  was  dis- 
charged, as  he  was  no  longer  a  party  to  the 
suit,  was  not  evidence  on  which  the  C.P.could 
reverse  the  judgment  as  to  him. 

I  think  the  judgment  of  the  C.  P.  was  also 
erroneous  as  to  the  other  defendant,  and  that 
that  court  had  no  legal  right,  upon  the  certio- 
rari,  to  reverse  the  judgment  as  to  either  of 
the  present  plaintiffs  in  error.  The  action 
before  the  justice  was  an  action  of  trespass, 
144*]  commenced  as  early  *as  Sep..  1832. 
From  the  testimony  of  Lane,  it  is  evident  he 
had  an  absolute  right  to  the  possession  of  the 
horse*,  under  his  agreement  with  Hewitt,  until 
Jan.  1,  1833,  when  the  first  payment  was  to  be 
made  if  he  elected  to  keep  the  horse.  The  right 
<>f  possession  being  thus  vested  in  Lane  at  the 
lime  the  horse  was  levied  upon  by  the  execu- 
ii"i>.  which  right  could  only  be  de vested  by  a  ; 
new  agreement,  or  by  the  non-performance  of  j 
UiU  romljijon  subsequent.  Lane  had  an  inter- 1 
est  in  the  horse,  which  was  a  proper  subject  of  j 
levy  and  sale  on  the  execution,  under  the  pro- 
r.-l.itive  to  executions  against  properly,  2  R.  S., 
visions  of  the  article  of  the  Revised  Statutes 
290.  sec.  20;  8  Wend.,  500;  and  after  the  levy 
<>f  the  execution  upon  the  horse,  even  if  the 
pr.'prrty  wax  not  then  taken  nut  of  the  hands 
of  Lane,  he  could  not  make  a  new  agreement, 
relinquishing  the  right  to  keep  the  property 
until  the  time  appointed  for  payment,  BO  as  to 
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defeat  the  lien  of  the  execution.  The  evidence 
also  showed  such  circumstances  of  suspicion  as 
to  authorize  the  jury  to  conclude  that  the  pre- 
tended agreement  was  a  mere  fraudulent  cover 
to  protect  the  property  against  creditors,  and 
that  Lane  was  in  fact  the  real  owner  thereof. 
In  either  case,  the  plaintiff  had  no  right  to  re- 
cover in  an  action  of  trespass  at  the  time  this 
suit  was  instituted;  and  the  verdict  of  the  jury 
being  warranted  by  the  evidence,  the  Court  of 
C.  P.  had  no  right  to  reverse  the  judgment, 
merely  because  the  judges  of  that  court  hap- 
pened to  differ  in  opinion  with  the  jury  upon  a 
disputed  matter  of  fact. 

I  think  this  point  was  not  duly  considered  by 
the  late  Chief  Justice  .and  his  associates  in  the 
case  of  Whitney  v.  Sutton,  10  Wend.,  411,  and 
in  the  subsequent  cases  upon  which  the  judg- 
ment we  are  now  considering  appears  to  be 
based.  The  learned  Chief  Justice  was  undoubt- 
edly right  in  supposing  that  the  Supreme  Court, 
upon  a  writ  of  error,  were  to  correct  errors  of 
law  merely,  and  that  it  was  not  their  province 
to  review  and  settle  disputed  questions  of  fact. 
But  I  think  he  misapprehended  the  law  of  the 
case,  if  he  supposed  that  it  was  the  intention  of 
the  Legislature  to  give  to  the  courts  of  C.  P.  an 
unlimited  and  uncontrollable  discre-  [*145 
tion,  upon  certiorari,  to  reverse  the  decision  of 
a  jury  or  of  the  justice  upon  disputed  questions 
of  fact.  He  also  erred  in  supposing  that  a  writ 
of  error  was  not  the  appropriate  remedy  for 
correcting  the  erroneous  proceeding  of  the  C. 
P.,  when  that  court  had  rever.-ed  the  judgment 
of  the  justice  and  the  decision  of  a  jury,  with- 
out any  reason  which  it  was  possible  for  the 
justices  of  the  Supreme  Court  to  conjecture,  as 
was  the  case  in  Whitney  v.  Sutton,  before  re- 
ferred to.  I  apprehend  that  the  very  fact  that 
a  judgment  had  been  reversed  without  any  as- 
signable cause,  was  of  itself  an  error  in  law, 
which  made  it  the  duty  of  the  Supreme  Court 
to  reverse  this  unjustifiable  decision  of  the  C. 
P.  and  to  restore  the  parties  to  their  former 
rights. 

The  proper  construction  of  the  provisions  of 
the  Revised  Statutes  on  the  subject  of  a  fertio- 
rari  to  justice's  courts,  does  not,  as  has  been 
supposed,  give  to  theC.  P.  an  unlimited  power, 
to  review  the  decision  of  the  justice  or  of  the 
jury  upon  mere  questions  of  fact.  The  words 
of  the  Statute  2  R.  S.,  257.  sec.  181,  are  sub- 
stantially the  same  as  those  which  were  con- 
tained in  a  similar  provision  of  the  Justice  Act 
in  the  Revision  of  1801.  1  R.  L  of  1801, p.  501, 
sec.  19,  and  which  provision  has  not  been  ma- 
terially changed  since  that  time,  except  as  to 
the  court  out  of  which  the<*r/iV/rari  is  to  issue. 
The  proper  construction  of  those  provisions  is 
given  by  Mr.  J.  Bronson,  in  the  recent  case  of 
Strufctr  v.  Ilfrgen,  15  Wend.,  491.  which  came 
before  the  Supreme  Court  upon  a  csrtinniri  to 
the  Municipal  Court  of  Brooklyn,  where  the 
principal  decisions  of  the  Supreme  Court  in  re- 
lation to  this  point  are  referred  to  and  consid- 
ered by  him.  He  arrived  at  the  very  correct 
conclusion,  in  that  case, that  the  court  in  which 
the -t*rtiorari  was  returnable  had  no  right  to  re- 
verse the  decision  of  the  court  below  upon  a 
question  of  fact,  merely  because  the  appellate 
court  might  have  arrived  at  a  different  conclu- 
sion from  what  the  justice'or  jury  did  as  to  the 
weight  of  evidence.  And  I  will  only  add,  that 
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whenever  the  Court  of  0.  P.  departs  from  the 
principles  there  laid  down  by  J.  Bronson,  which 
are  the  principles  upon  which  the  Supreme 
146*]  Court  always  acted,  *except  in  one  or 
two  cases,  which  were  erroneously  decided,  it 
will  be  the  duty  of  the  court  which  is  called 
upon  to  review  the  decision  upon  a  writ  of  er- 
ror, to  reverse  it  as  contrary  to  law,  and  as  an 
excess  of  jurisdiction  which  the  C.  P.  had  no 
right  to  exercise. 

The  conclusion  at  which  I  have  arrived  in 
this  case,  therefore,  is,  that  the  judgment  of 
the  Court  of  C.  P.,  which  reversed  the  decis- 
ions of  the  justice  and  of  the  jury,  was  errone- 
ous; and  therefore,  that  the  judgment  of  the 
Supreme  Court  affirming  the  judgment  of  the 
C.  P.  was  erroneous.and  should  be  reversed  by 
this  court. 

On  the  question  being  put— Shall  this  judg- 
ment be  reversed?— all  the  members  of  the 
Court,  with  one  exception  (23  being  present), 
voted  in  the  affirmative.  The  judgment  of  the 
Common  Plea*  was  accordingly  reversed. 

Cited  in— 21  Wend..  307 ;  24  Wend.,  239 ;  1  Hill.  63 ; 
2  Hill,  125 ;  3  Hill,  76 ;  1  Denio,  27 ;  4  Denio.  179 :  1  N. 
Y.,  541;  31  N.  Y.,  481;  2  Barb.,  361;  3  Barb.,  517:  5 
Barb..  285.  562;  6  Barb..  144;  10  Barb..  437, 440: 11  Barb., 
389;  12  Barb.,  384;  18  Barb..  350:  22  Barb.,  136, 149,661; 
35  Barb.,  304;  7  How.  Pr.,  67;  8  How.  Pr.,  379;  31  How. 
Pr..  374 ;  1 E.  D.  8.,  85 ;  3  E.  D.  8.,  595 :  2  Hilt.,  114. 


BAKEMAN  «.  ROSE  ET  ux. 

Witnesses — Impeachment — Evidence  that  Female 
Witness  is  a  Prostitute,  Inadmissible — Charge 
of  Court— Examination  of  Witness  Called  to 
Impeach  a  Witness. 

Evidence  of  general  reputation  that  a  female  wit- 
ness is  a  prostitute.is  inadmissible.for  the  purpose  of 
impeaching1  the  witness. 

Where  a  judgre  in  his  charge  to  a  jury,  after  stat- 
ing: that  the  testimony  of  a  witness  is  destroyed 
when  his  character  for  truth  is  impeached  by  wit- 
nesses, added,  "but  that  if  an  equal  number  of  wit- 
nesses of  equal  respectability  and  means  of  knowl- 
edge, be  produced  to  sustain  his  reputation,  the 
character  of  the  witness  will  stand  as  if  no  impeach- 
ment bad  been  made  or  attempted,  and  that  it  was 
the  province  of  the  jury  to  say,  under  all  the  cir- 
cumstances, whether  the  witness  was  impeached  or 
not,"  it  was  held,  that  the  charge  furnished  no 
ground  for  a  new  trial.t 

Where  a  witness,  called  to  sustain  an  impeached 
witness,  states  on  his  direct  examination,  that  he  has 
heard  the  character  of  the  witness  spoken  against.it 
is  admissible  to  the  party  calling  him  to  inquire  the 
names  of  the  persons  referred  to  by  him. 

Citations— 13  Johns..  504:  14  Mass.,  387:  3  Pick.,  194: 
1  Phil.  Ev.. 229;  4  Esp.  Cas.,  103;  Swift  Ev.,  143:  1 
Stark.  Ev.,  145;  4  Wend.,  229:  2  Hayw.,  300;  3  Marsh., 
261. 

p  RROR  from  the  Supreme  Court.  The  wife  of 
LJ  Rose,  previous  to  her  marriage,  brought 
147*]  *an  action  of  assault,  battery  and  false 

tSee  the  dissenting  opinion  of  Senator  Tracy  upon 
this  point.  Upon  the  principal  question.  Senator 
Tracy  concurs  in  opinion  with  the  Supreme  Court 
and  with  the  Chancellor,  that  the  witness  in  this  case 
could  not  be  impeached  in  the  manner  in  which  it 
was  proposed  to  be  done  by  proving:  her  general 
reputation  to  be  that  of  a  prostitute:  but  he  holds, 
that  by  varying  the  form  of  inquiry  to  be  put  to  the 
impeaching1  witm-sses,  the  impeachment  might  have 
been  effected.  Whether  the  form  of  inquiry  ppt  to 
a  person  called  to  impeach  a  witness  should  be, 
"  whether  from  his  knowledge  of  the  general  char- 
acter of  the  witness  be  would  believe  him  on  his 
oath,"  or  whether  it  should  be  "what  is  the  general 
reputation  of  the  witness  for  truth."  is  discussed  by 
the  Senator,  and  the  preference  given  to  the  former 
mode. 
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imprisonment  against  Bakeman,  in  the  Oswego 
C.  P.,  and  established  her  case  by  the  testimony 
of  a  female  of  the  name  of  Sally  Holton.  The  de- 
fendant proved,  by  a  number  of  witnesses,  that 
the  character  of  Sally  Holton  for  truth  and 
veracity  was  bad,  and  the  plaintiff,  by  a  num- 
ber of  witnesses,  proved  her  character  for  truth 
and  veracity  to  be  good.  One  of  the  witnesses 
then  called  by  the  plaintiff  testified,  that  since 
the  month  of  Sep.,  1833  (the  assaults  as  proved 
having  been  committed  more  than  a  year  pre- 
vious to  that  time),  he  had  heard  some  people 
speak  against  the  character  of  Sally  Holton. 
He  was  asked  by  the  plaintiff's  counsel  who  the 
persons  were  whom  he  had  thus  heard  speak; 
which  question  the  defendant's  counsel  insisted 
was  inadmissible  on  the  direct  examination. 
The  court  overruled  the  objection, and  suffered 
the  question  to  be  put,  "  and  the  same  (as  the 
bill  of  exceptions  stated)  was  answered  by  the 
witness,  but  no  testimony  was  introduced  un- 
der the  decision  of  the  court."  The  defendant 
also  offered  to  prove  that  the  reputation  of 
Sally  Holton  was  that  of  a  public  prostitute. 
The  plaintiff  objected  to  the  evidence,  and  the 
court  sustained  the  objection.  In  the  charge  1o 
the  jury,  the  judge  who  delivered  the  same,  in 
commenting  upon  the  evidence,  remarked,  in 
substance,  that  when  the  character  of  a  wit- 
ness for  truth  and  veracity  is  impeached  by  a 
great  number  of  witnesses,  the  weight  of  the 
witness'  testimony  is  destroyed;  but  that  if  an 
"equal  number  of  witnesses,  of  equal  respect- 
ability and  means  of  knowledge,  be  produced 
by  the  opposite  party  to  sustain  the  reputation 
of  the  witness,  the  character  of  the  witness  will 
stand  as  if  no  impeachment  had  been  made  or 
attempted,  and  that  it  was  the  province  of  the 
jury  to  say,under  all  thecircumstances.wheth- 
er  the  witness  was  impeached  or  not."  [*148 
The  defendant  excepted  to  the  decisions  of  the 
court  in  the  admission  and  rejection  of  the  evi- 
dence. Whether  the  exception  extended  to  the 
charge  to  the  jury,  was  left  in  doubt  from  the 
manner  in  which  the  bill  was  drawn  up.  The 
jury  found  a  verdict  for  the  plaintiff  for  $1,000, 
upon  which  the  C.  P.  rendered  judgment.and 
the  Supreme  Court  affirmed  the  judgment  of 
C  P. ;  whereupon  the  defendant  removed  the 
record  into  this  court  by  writ  of  error.  For  the 
reasons  of  the  Supreme  Court  for  affirming  the 
judgment  of  the  C.  P.,  see  14  Wend.,  109,  et 
seq. 

The  cause  was  argued  here  by, 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  first  and  most  im- 
portant question  in  this  case  is,  whether  the 
plaintiff  in  error  should  have  been  permitted, 
in  addition  to  the  usual  inquiries  as  to  the  gen- 
eral character  of  the  principal  witness  against 
him  for  truth  and  veracity,  to  prove  also  that 
she  had  the  general  character  of  a  prostitute. 
As  it  is  not  the  business  of  this  court  to  make 
laws,  but  merely  to  declare  what  the  existing 
law  is,  it  is  only  necessary  to  say  that  it  is  per- 
fectly well  settled,  both  in  this  State  and  in 
England,  that  the  general  character  of  the  wit- 
ness alone  can  be  inquired  into  for  the  purpose 
of  impeaching  his  credibility;  that  is,  what  is 
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bis  general  character  for  truth  and  veracity  ; 
-or  whether  his  general  moral  character  is  such 
that  he  is  not  entitled  to  credit.  But  you  can- 
not prove  that  he  has  been  guilty  of  any  par- 
ticular crime,  or  species  of  crimes.or  immoral 
ities,  or  that  he  has  the  reputation  of  being 
guilty  of  any  particular  class  of  crimes.  You 
•cannot,  therefore,  inquire  whether  the  witness 
has  the  general  reputation  of  being  a  thief, 
prostitute,  murderer,  forger,  adulterer,  gam- 
bler, swindler,  or  the  like;  although  each  and 
•every  of  such  offenses,  to  a  greater  or  less  de- 
gree, impair  the  moral  character  of  the  witness, 
149*]  *and  tend  to  impeach  his  or  her  verac- 
ity. And  if  a  party  is  not  permitted  to  impeach 
the  witness  by  proving  that  he  has  the  general 
•character  of  a  thief  or  a  swindler.there  can  be 
no  good  reason  why  he  should  be  permitted  to 
impeach  the  witness  by  showing  a  general  repu 
tation  of  being  unchaste.  Indeed,  it  would  be 
much  safer  for  a  female  witness  to  permit  the 
adverse  party  to  prove  the  fact  that  she  was  a 
•common  prostitute,  than  to  attempt  to  impeach 
her  credit  by  showing  it  by  general  reputation, 
as  there  would  be  some  chance  of  refuting  the 
•charge;  if  it  was  false,  in  the  one  case,  when 
there  would  not  be  any  in  the  other.  Instead, 
«lso,  of  allowing  the  chastity  of  female  wit- 
nesses to  be  drawn  in  question  in  that  manner, 
it  would  be  much  better  to  resort  at  once  to  the 
principles  of  the  Persian,  Gentoo  and  Mussul- 
man laws,  to  which  we  were  referred  on  the 
argument;  which  do  not  allow  the  testimony  of 
«ny  female  except  in  special  cases, where, from 
the  nature  of  the  facts  to  be  proved,  it  is  pre- 
sumed no  male  witness  could  have  been  pres- 
ent. 

The  question  as  to  the  admissibility  of  such 
•evidence  to  impeach  the  character  of  a  witness 
was  distinctly  passed  upon  by  the  Supreme 
•Court  of  this  State,  more  than  20  years  since, 
in  the  case  of  Jackson  v.  Lewis,  13  Johns.,  504, 
and  I  believe  the  correctness  of  that  decision 
has  never  been  doubted  by  the  profession  here. 
The  only  case  I  have  been  able  to  find,  in  the 
•courts  of  any  of  our  sister  States,  in  which  a 
different  rule  has  been  attempted  lobe  adopted, 
is  that  of  Com.  v.Murjyhy,  14  Mass., 887,  before 
the  Supreme  Court  of  Mass.  A  very  loose  note 
of  this  decision  is  stated  by  Mr.  Tyng  on  the 
relation  of  some  other  person  ;  and  which,  if 
ever  made, was  virtually  overruled  by  the  same 
•court  in  the  8ubsequentca.se  of  Com.  v.  Moore, 
$  Pick..  11)4.  But  even  in  Murphy' »  case,  if  the 
report  be  correct,  the  party  was  not  permitted 
to  give  evidence  of  general  reputation  of  un- 
•chaslity.  He  was  allowed  to  prove  the  actual 
fact  that  the  witness  was  a  prostitute,  and  had 
been  the  mother  of  several  bastard  children. 
The  decision,  in  any  view  of  it.  was  wrong, 
and  ought  not  to  be  followed  as  a  precedent 
bore. 

15O*]  *The  court  was  clearly  right  in  this 
•case,  in  permitting  the  question  to  be  asked  of 
one  of  the  plaintiff's  witnesses,  who  it  was  that 
he  had  beard  speak  against  the  character  of 
Sully  Hnlton.  It  appears  from  the  testimony 
Unit  the  several  assaults  upon  the  plaintiff  were 
committed  in  the  spring  and  Rummer  of  1832. 
and  some  of  the  witnesses  speak  of  reports 
against  her  character  subsequent  to  that  time. 
The  counsel,  for  the  plaintiff  had  a  perfect 
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right  to  inquire  from  whom  those  reports  came, 
to  enable  him.if  possible, to  sfcow  that  they  had 
been  raised  by  the  defendant  or  his  friends  for 
the  purpose  of  discrediting  the  principal  wit- 
ness against  him  in  this  matter,  after  such  tes- 
timony had  become  important.  The  bill  of  ex- 
ceptions states, however,  that  no  testimony  was 
introduced  under  this  decision,  although  the 
question  was  answered.  From  which,  I  think, 
we  are  bound  to  infer  the  witness  answered  he 
did  not  recollect  who  the  persons  were  from 
whom  he  heard  the  reports.  If  this  was  the 
fact,  the  plaintiff  in  error  could  not  have  been 
in  any  way  prejudiced  by  such  decision,  even 
if  it  was  wrong. 

The  charge  of  the  court  to  the  jury  was  not 
excepted  to  on  the  trial  and,  therefore,  is  not  a 
proper  subject  of  review  here,  if  it  was  wrong; 
but  I  perfectly  agree  with  the  late  Chief  Jus- 
tice, who  delivered  the  opinion  of  the  Supreme 
Court,  that  there  was  nothing  exceptionable  in 
the  charge  itself  which  could  mislead  the  jury, 
in  relation  to  their  legal  right  to  weigh  the  evi- 
dence as  to  the  character  of  the  principal  wit- 
ness, and  to  decide  according  to  their  convic- 
tions as  to  the  truth  or  falsehood  of  her  testi- 
mony. For  these  reasons  I  am  perfectly  satis- 
fied that  the  decision  of  the  court  below  was 
correct,  and  that  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

By  Senator  Tracy.  It  is  a  little  remarkable, 
considering  the  great  number  of  times  the  sub- 
ject must  have  come  under  discussion,  that  it 
is  not  incontestably  settled,  what  is  the  precise 
form  of  inquiry  to  be  resorted  to  for  the  pur- 
pose of  impeaching  the  general  credibility  of  a 
witness.  Although  certain  general  principles 
in  regard  to  this  matter  are  very  well  estab- 
lished, yet  so  far  as  I  have  looked, I  find  no  two 
•elementary  writers  on  the  subject  of  [*151 
evidence,  and  scarcely  any  two  judicial  decis 
ions,  to  agree  exactly  in  the  form  of  words  to 
be  used,  notwithstanding  the  means  for  deter- 
mining the  weight  that  should  be  given  to  a 
witness"  testimony,  may  often  depend  very 
much  on  the  form  in  which  the  inquiry  as  to 
his  general  credibility  is  made.  Phillips,  in  his 
Treatise  on  Evidence,  Vol.  I.,  220.  quoting  Ld. 
Ellenborough,  4  Esp.  Cas.,  103,  says  the  regu- 
lar mode  is  to  inquire  of  the  witnesses  "wheth- 
er they  have  the  means  of  knowing  the  former 
witness'  general  character,  and  whether,  from 
such  knowledge,  they  would  believe  him  on 
his  oath."  But  Swift,  in  his  Treatise  of  Evi- 
dence. 143,  says  :  "The  only  proper  question 
is,  whether  he  knows  the  general  reputation  of 
the  witness,  in  point  of  truth,  among  his  neigh- 
bors, and  whether  it  is  good  or  bud;"  while 
Starkie,  Vol.  I..  145.  asserts  the  only  proper 
question  to  l>e,  "whether  he  would  believe  him 
upon  his  oath."  In  the  courts  of  this  State  the 
form  prescribed  by  Swift  is,  I  believe,  most 
commonly  adopted,  and  yet  I  am  not  aware 
that  this  or  any  other  form  has  been  distinctly 
fixed  by  judicial  decision.  In  People?.  Mather, 
4  Wend..  229.  the  court  refers  to  the  forms  of 
the  inquiry  as  given  by  Phillips  and  by  Starkie. 
but  without  discriminating  between  them,  or 
expressly  sanctioning  either.  The  consequence 
of  this  want  of  precision  is  a  matter  which,  at 
first  glance,  would  seem  to  be  of  very  liitle  mo- 
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ment,  is.  I  apprehend,  not  only  to  occasion  fre- 
quent contentions  at  trials,  but  sometimes  lead 
to  serious  injustice.  If  the  inquiry  be  confined 
to  the  general  reputation  of  the  witness,  in 
point  of  truth,  among  his  neighbors,  it  will 
happen  in  some  cases  that  a  witness  whose  gen- 
eral moral  character  is  deservedly  infamous,  is 
allowed  to  impress  his  testimony  on  the  jury, 
with  unqualified  weight,  simply  because  men 
dacity  may  have  been  relatively  too  insignifi- 
cant an  item  in  the  catalogue  of  his  vices,  to 
have  attracted  the  attention  or  elicited  the  re- 
mark of  his  acquaintance;  or  it  may  happen, 
that  though  generally  of  so  depraved  or  cor- 
rupt a  life  that  no  one  would  doubt  the  facility 
with  which  he  might  be  suborned  to  swear 
falsely, yet  from  caution  or  calculation, he  may 
have  observed  that  general  veracity  in  his  com- 
152*]  mon  intercourse,  *or  from  natural  taci- 
turnity a  "willful  stillness  entertained,"  which 
would  render  his  reputation  impregnable  to 
this  form  of  inquiry.  On  the  other  hand,  a 
witness  incapable  of  the  total  depravity  of  de- 
liberate perjury,  may  have  destroyed  his  gen- 
eral reputation  for  truth,  by  a  habit  of  exag- 
geration,of  heedless  promises.of  over-indulged 
levity,  or  other  petty  falseness,  which,  though 
immoral  and  highly  censurable,  does  not  nec- 
essarily denote  that  foul  corruption  of  moral 
principle  which  is  to  be  implied  in  one  not 
worthy  of  any  credit  upon  his  oath. 

For  these  considerations,  I  prefer  the  form 
of  inquiry  sanctioned  by  Ld.  Ellenborough, 
and  which  is  given  by  Phillips,  as  less  objec- 
tionable than  the  others  and,  perhaps,  as  ef- 
fectual to  the  object  desired  as  any  that  will 
be  proposed,  and  yet  this  possibly  may  admit 
of  some  useful  qualifications;  but  that  the  cred- 
ibility of  a  witness  should  be  sought  through 
his  general  moral  character  I  have  no  doubt. 
This  has  been  settled  in  some  of  our  sister 
States,  particularly  in  N.  C.  and  Ky.,  where 
the  question  whether  the  witness  is  a  person  of 
bad  moral  character  has  been  allowed.  2  Hay  w. , 
300;  3  Marsh.,  261.  And  everywhere,  notwith- 
standing the  technical  embarrassments  which 
are  supposed  to  be  in  the  way  of  such  an  in- 
quiry, the  obvious  good  sense  of  it  is  continu- 
ally urging  it  to  be  attempted,  and  in  some  form 
it  is  frequently  accomplished.  That  the  gen- 
eral moral  character  of  witnesses  will  have 
naturally  a  considerable  influence  upon  the 
credit  of  their  testimony,  is  a  fact  which  can- 
not be  doubted.  One  of  the  great  benefits  of 
trial  by  jury  was  supposed  to  exist  in  the  cir- 
cumstance that  the  jury,  being  from  the  vicin- 
age of  the  parties  and  the  witnesses,  were  bet- 
ter able  to  judge  of  their  relative  honesty  and 
credibility.  It  would  seem,  therefore,  in  ac- 
cordance with  this  principle,  that  under  the 
modern  forms  of  impaneling  juries,  which  do 
not  in  many  cases  afford  to  jurors  the  means  of 
judging  from  personal  knowledge  of  the  char- 
acter of  witnesses  the  measure  of  credit  to  be 
given  to  them,  that  as  liberal  a  course  for  sup- 
plying this  deficiency  of  knowledge  should  be 
allowed  as  would  be  compatible  with  the  rights 
of  the  witnesses;  for  while  the  policy  of  the 
153*]  *law  is  against  extending  the  absolute 
exclusion  of  testimony,  it  should  favor  in  the 
fullest  degree  practicable,  the  means  of  ascer- 
taining its  just  value.  Had  this  principle  been 
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heretofore  sufficiently  explained  and  impressed11 
by  our  courts,  we  should  not  now,  probably,  be- 
embarrassed  by  the  dilemma  of  either  trench- 
ing upon  a  salutary  rule  of  the  law  of  evidence, 
or  of  seeming  to  incur  the  imputation  of  de- 
ciding that  a  public  prostitute  may  be  an  un- 
impeachable witness;  for  if  the  mode  of  im- 
peaching her  credibility  had  been  to  inquire  of 
the  witnesses,  first  as  to  their  knowledge  of  her 
general  moral  character,  and  then  whether 
from  such  knowledge  they  would  believe  her 
upon  her  oath,  I  imagine  it  would  have  been' 
difficult  to  find  a  witness,  having  any  regard, 
to  his  own  character,  and  knowing  her  general 
reputation  to  be  that  of  a  public  prostitute, 
who  would  have  ventured  to  maintain  for  her 
credibility  of  an  ordinary  witness. 

But  although  I  believe  that  the  impeachment, 
of  the  witness  might  have  been  reached  ef- 
fectually in  another  form  of  inquiry,  yet  I  must 
concur  with  the  Supreme  Court,  that  it  could 
not  be  in  the  form  proposed.  It  certainly  is  a 
salutary  and  even  necessary  rule  of  evidence, 
that  the  credit  of  a  witness  should  only  be  im- 
peached by  proof  of  his  moral  character  gen- 
erally, and  not  by  proof  of  a  particular  immoral 
act,  or  by  proof  of  a  general  reputation  for  a 
particular  immorality,  unless  that  particular 
immorality  be  falsehood.  This  principle  is  con- 
curred in  by  all  elementary  writers  upon  evi- 
dence.and  has  been  maintained  by  courts  every - 
where.in  almost  every  variety  of  form  in  whichi 
it  has  been  presented  for  their  decision. 

It  has  been  pressed  upon  us,  with  earnest- 
ness and  eloquence,  that  the  condition  of  a  pub- 
lic prostitute  being  the  most  debased  and  de- 
moralized state  of  human  being  that  can  be 
imagined;  necessarily  presupposes  the  absence 
of  all  moral  principle,  and  especially  that  of 
regard  for  truth;  and  it  is,  therefore,  contended 
that  a  common  reputation  of  public  prostitu- 
tion, necessarily  includes  a  common  reputation 
for  falsehood.  In  addition  it  is  urged,  that  the- 
laws  of  many  countries  exclude  the  testimony 
of  females  in  some  cases  *entirely,  and  [*154: 
in  all  cases  where  any  stain  is  attached  to  their 
character;  and  particularly,  that  the  civil  law 
expressly  forbids  to  be  received  the  testimony 
of  prostitutes,  or  as  they  are  termed,  mulierum, 
qu(K  quaestum  corpore  fecerunt.  In  respect  to- 
these  suggestions  it  is  sufficient  to  say,  that  it 
is  not  within  the  power  of  this  court  to  sub- 
vert the  established  rules  of  evidence,  and  sub- 
stitute new  rules  in  their  place,  even  were  they 
persuaded,  which  I  am  not,  that  they  would  be 
preferable:  and  if  they  had  this  power,  it  might 
not  be  a  very  discreet  exertion  of  it  to  attempt 
to  guage  crimes  and  graduate  a  standard  of 
vices  and  immoralities.  Loathsome,  deplor- 
able, and  even  detestable  as  is  a  condition  of 
public  prostitution,  it  is  not  the  only  vice  "of  a 
great  kindred  ;"thef  t,forgery,swindling,drunk- 
enness,  gambling,  adultery,  are  also  "well  al- 
lied;" and  if  we  undertake  to  determine  that 
the  reputation  of  one  vice  necessarily  includes 
the  reputation  of  another,  it  would  be  difficult 
to  say  when  or  where  we  could  stop.  Or  if  we 
should  resort  to  the  absurd  conceits  and  fan- 
tastical notions  of  the  Mahomedan  or  of  the  Hin- 
doo Codes,  or  to  the  fastidious  refinements  of 
the  Roman  law  on  the  subject  of  the  compe- 
tency and  credibility  of  witnesses,  our  courts 
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would  speedily  be  enveloped  in  a  cloud  of  col- 
lateral issues  through  which  it  would  be  im- 
practicable to  ascertain  truth  or  administer 
justice.  The  same  Code  which  excludes  the 
testimony  of  prostitutes,  also  excludes  that  of 
minors,  relatives,  guardians  and  domestics  of 
the  parties,  pagans,  apostates,  heretics,  etc., 
etc.,  and,  in  short,  seems  to  proceed  wholly  on 
the  principle  that  the  slightest  inducement  to 
falsehood  is  stronger  than  every  inducement 
to  truth.  The  common  law  in  this  respect,  cer- 
tainly is  founded  on  juster  notions  of  human 
nature,  for  while  it  so  far  recognizes  the  affin- 
ity of  vice,  as  not  to  regard  the  testimony  of  a 
witness  of  bad  moral  character  as  above  all  ex- 
ceptions, it  rejects  the  conclusion  that  a  per- 
son guilty  of  one  immoral  habit  is  necessarily 
disposed  to  practice  all  others.  And  seeing  that 
the  absolute  exclusion  of  an  immoral  witness 
may  operate  more  to  the  prejudice  than  to  the 
advancement  of  justice,  it  recognizes  that  dic- 
tate of  common  sense  which  no  theory  can  re- 

155*]  fute.  tnat  tne  natural  love  *of  trutn. 
when  combined  with  fear  of  temporal  punish- 
ment, is  some  restraint  even  upon  the  most  de- 
praved, against  the  commission  of  a  gratuitous 
falsehood. 

The  case  14  Mass.,  387,  certainly  is  an  au- 
thority s-)  far  as  it  goes,  to  show  that  the  gen- 
eral credibility  of  a  witness  may  be  impeached 
by  proof  that  her  common  reputation  is  that 
of  a  public  prostitute.  But  this  decision  was  ac- 
knowledgedly  in  derogation  of  the  established 
general  rule,  and  its  correctness  was  afterwards 
doubted  by  the  same  court.  3  Pick.,  194.  The 
case  of  Jackson  v.  Lewis,  13  Johns.,  504,  seems 
to  be  the  only  one  in  which  the  question  was 
ever  raised  in  our  courts,  and  it  was  settled  in 
accordance  with  the  general  rule,  and  as,  I 
think,  upon  sound  principles  of  public  policy. 
I  am,  therefore,  satisfied  that  the  decision  of 
the  Supreme  Court  on  this  point  is  right. 

But  I  am  not  so  well  satisfied  that  the  court 
was  correct  in  concluding  that  the  charge  of 
the  court  below  relative  to  the  effect  of  the  ef- 
fort to  impeach  the  witness  was  substantially 
right.  I  cannot  admit  that  where  the  general 
credibility  of  a  witness  has  been  impeached 
and  sustained  by  an  equal  number  of  witnesses 
of  equal  knowledge  and  credibility  that  "  The 
character  of  such  witness  will  stand  as  if  no 
impeachment  bad  been  made  or  attempted." 
The  law  supposes  every  witness  to  be  of  per- 
fect credibility  until  the  contrary  is  shown. 
Hut  when  this  credibility  has  been  impeached 
by  witnesses,  themselves  credible,  it  loses  its 
quality  of  perfect  credibility,  which  cannot  be 
restored  by  an  equal  number  of  witnesses,  nor, 
indeed,  perfectly  restored  by  any  number  of 
witnesses.  This  is  not  the  common  case,  where 
if  evidence  on  both  sides  to  a  particular  point 
tie  precisely  equal,  it  shall  stand  as  if  there  had 
been  no  evidence  in  regard  to  it.  The  applica 
tion  of  such  a  rule  in  a  case  of  impeachment, 
would  be  to  give  a  witness  of  doubtful  credi- 
bility all  the  weight  of  one  of  unsuspected  credi 
bility.  When,  therefore,  a  witness  has  been 
impeached  and  sustained  by  equal  weight  of 
testimony,  to  say  that  his  credit  in  just  what  it 
would  have  been  if  nobody  had  doubled  it,  is 
manifestly  erroneous.  An  unimpeached  wit 
MM  is  one  in  whose  veracity  every  person  is 
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supposed  to  confide,  but  *a  witness  in  _ 
whose  varacity  one  half  of  his  acquaintances- 
confide  and  the  other  half  do  not,  stands  upon 
very  different  ground.  A  good  name,  instead 
of  being  "better  than  precious  ointment, "would 
become  a  very  cheap  commodity,  if  it  were  ob- 
tainable by  a  person  dividing  his  neighbors- 
equally  on  the  question  whether  he  was  enti- 
tled to  it  or  not.  The  charge  of  the  court  be- 
low was,  therefore,  in  this  respect  utterly  er- 
roneous and  calculated  to  mislead  the  jury. 
The  concluding  words  of  the  charge,  that  it 
was  the  province  of  the  jury  to  say :  "  under 
all  the  circumstances,  whether  the  witness  was 
impeached  or  not,"  do  not,  in  my  opinion,  help 
the  matter  at  all.  The  Supreme  Court  assume 
that  these  words  were  precisely  equivalent  to 
charging  the  jury  that  it  was  their  province  to 
decide  what  credit  the  witness  was  entitled 
to.  If  such  were  the  just  interpretation  of  the 
words,  vet  standing  as  they  do  in  immediate 
connection  with  the  erroneous  exposition  of 
the  legal  effect  of  the  testimony  to  neutralize 
itself,  they  could  hardly  be  deemed  a  sufficient 
correction  of  that  error.  But  such  is  not  the 
fair  interpretation  of  this  saving  clause.  la 
referring  it  to  the  jury  to  say  "whether  the 
witness  was  impeached  or  not,"  the  meaning 
of  the  court  obviously  is,  that  it  is  for  the  jury 
to  say  whether  that  state  of  facts,  which  the 
court  had  just  decided,  would  place  the  witness 
"as  if  no  impeachment  had  been  made  or  at- 
tempted" did  or  did  not  exist;  that  is,  whether 
an  equal  number  of  witnesses  of  equal  knowl- 
edge and  credibility  had  impeached  and  had 
sustained  her  reputation  for  veracity.  The  er- 
roneous conclusion  of  law,  which  the  court 
had  just  previously  stated,  in  case  the  testi- 
mony on  this  point  should  be  regarded  as  equal, 
was  still  left  with  unimpaired  force  to  compel 
the  jury  in  that  event,  to  give  the  same  weight 
to  her  testimony  "as  if  no  impeachment  had 
been  made  or  attempted." 

I  admit,  with  the  Supreme  Court,  that  there 
may  be  some  doubt  whether  this  charge  was 
properly  excepted  to.  There  certainly  appears 
to  be  some  informality  in  the  bill  of  exceptions 
in  this  respect.  But  as  the  charge  of  the  court 
is  distinctly  set  out  in  the  bill  of  exceptions 
and  the  fact  certified  *by  the  judges  [*157 
that  the  defendant  did  in  due  manner  propose 
his  exceptions  to  it,  and  as  this  is  the  only  mat- 
ter contained  in  the  charge.  I  am  disposed  to 
regard  the  exception  as  sufficiently  presented; 
and  more  especially  as  the  Supreme  Court  have 
so  treated  it.  In  this  view  of  the  case  I  am  for 
reversing  the  judgments,  below,  to  the  end  that 
a  venire  de  noto  be  issued. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  (23  being  present),  with  the  exception  of 
Senator's  Trafy,  John«<m  and  Van  Dyck.  voted 
in  the  negative  whereupon  the  judgment  of 
the  Supreme  Court  was  affirmed. 

Judgment  affirmed. 

Afflrmlnir-14  Worn!..  10R. 

Clt.'.l  In-  28  N.  Y.  207:  3  Ki«yo«,.V»fl:  .TTnui*.  A|>j>., 
rb.,  821:  Trt  llarh..  444:  :«  How.  I'r .  72:  !» 
:R«i;  1  Hrndr..  3X0:  X2  111. .574;  1» 
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1  I'urk..  2H7  ;  n  Turk. 

i  Minn.,   3H3;  4ft  Am 

!  1C.  |.  .  158  (48  Iowa. 
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VAN  WYCK  v.  WRIGHT  AND  JOHNSON. 

Conveyance  by  Lines  Marked  on  Land— Grantor 
Cannot  Show  Mistake  in  Survey — Actual  Sur- 
vey, not  Map,  Controls— Construction  of  Deed 
— Natural  Objects  Control  Quantities,  Courses, 
etc.— Original  Owners  as  between  Themselves 
may  Correct  Mistake— Correction  of  Line — 
Notice — A  cquiescence. 

Where  a  tract  of  land  Is  surveyed  into  sections  or 
lots,  by  lines  actually  run  and  marked  upon  the 
land,  and  one  of  the  sections  or  lots  is  subsequently 
sold  and  conveyed,  and  in  the  conveyance  described 
as  bounded  upon  the  adjoining  sections  or  lots,  it  is 
not  competent  to  a  gran  tor  or  those  claiming1  under 
him  to  allege  subsequent  to  such  conveyance,  that 
In  the  survey  of  the  tract  a  mistake  occurred,  by 
which  a  largar  quantity  of  land  was  included  in  the 
section  sold  than  was  originally  intended,  and  there- 
by deprive  the  grantee  or  those  claiming  under  him 
of  a  portion  of  the  land  conveyed ;  although  the 
mistake  is  clearly  shown,  as  well  by  a  map  of  the 
survey  made  and  filed  shortly  after  the  division  of 
the  tract  in  a  public  office  as  by  parol  proof,  ex- 
hibited on  the  trial. 

Even  had  the  conveyance  of  the  section  sold  re- 
ferred to  the  map  on  file,  the  actual  survey  and  not 
the  map  would  have  controlled  in  settling  the 
rights  of  the  parties. 

It  is  a  settled  rule  that  a  conveyance  is  to  be  con- 
strued in  reference  to  its  distinct  and  visible  loca- 
tive calls  as  marked  or  appearing  upon  the  land,  in 
preference  to  quantity,  course,  distance,  map  'or 
anything  else. 

A  deed  as  to  the  extent  of  the  premises  conveyed, 
must  receive  the  same  construction  which  would 
have  been  given  to  it  immediately  after  its  exe- 
cution ;  the  subsequent  development  of  facts  un- 
known to  the  parties  at  the  time  of  the  convey- 
ance, and  in  reference  to  which  of  course  they  can- 
not have  contracted,  cannot  affect  its  construction. 

It  was  competent  to  the  original  proprietors,  as 
l»etween  themselves,  to  have  corrected  any  mistake 
which  happened  in  the  original  survey  and  subdi- 
vision of  the  tract,  but  after  third  persons  have  ac- 
158*]  quired  rights  in  conformity  *to  the  survey  as 
actually  made,  the  error  cannot  be  corrected  to 
tbt'ir  prejudice  without  their  assent. 

Whether  in  such  case  the  mistake  be  made  by  a 
sub-surveyor  or  by  the  principal  surveyor,  it  is 
equally  conclusive  upon  the  proprietors. 

An  obliteration  of  the  line  to  which  the  grantee 
claims,  and  a  correction  thereof  by  an  offset,  un- 
less within  a  reasonable  distance  of  the  premises 
•conveyed,  is  not  sufficient  to  charge  the  purchaser 
with  notice.  In  this  case  the  correction  of  the  line 
was  at  the  distance  of  six  miles  from  the  premises 
•conveyed. 

Where  the  true  line  between  adjoining  tracts  of 
land  is  in  dispute,  the  facts  that  the  owner  of  one  of 
the  tracts  directed  his  agent  not  to  sell  any  lands 
within  the  disputed  lines,  and  omitted  to  pay  taxes 
imposed  upon  the  lands  in  dispute,  are  not  such  evi- 
dence of  acquiescence  as  will  conclude  him  from 
subsequently  asserting  his  right  to  the  land.  The 
doctrine  of  acquiescence  as  laid  down  in  Adams  v. 
Kockwell.  16  Wend.,  285,  reiterated  and  confirmed. 

Citations-4  Cow.,  450 ;  1  Johns.,  495 : 16  Johns.,  257; 
17  Johns..  29 ;  16  Wend..  285. 

"I?  RROR  from  the  Supreme  Court.  Van  Wyck 
J-J  brought  an  action  of  ejectment  against 
Wright  and  Johnson  for  the  recovery  of  land 
in  the  County  of  Tompkins,  being  part  of  a 
large  tract,  called  Watkins  and  Flint's  pur- 
chase. In  1791,  one  Laurence  Vrooman,  asur- 


NOTE.— 1.  Deed— Construction  nf—  Natural  chjects 
control  distances,  etc  —  Exceptions.  2.  Location  of 
Imundaries. 

1.  As  a  general  rule  of  construction,  what  is  most 
material  and  certain  controls  that  which  is  less  so. 
Courses  and  distances  yield  to  visible  and  ascer- 
tained objects.    See  Doe  v.  Thompson,  5  Cow.,  371, 
note ;  Mann  v.  Pearson,  2  Johns.,  37,  note. 

2.  Boundaries— Location  of  —  Agreement—  Parol— 
Acquiescence.    See  Jackson  v.  Dysling.  2  Cai.,  198. 
note;  Jackson  v.  Tallmadge,  4  Cow.,  450,  note;  Mc- 
Cormick  v.  Barnum,  10  Wend.,  104,  note. 
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veyor,  surveyed  the  outlines  of  Watkins  and 
Flint's  purchase,  under  directions  from  the 
Surveyor  General  of  the  State,  and  at  the  same 
time  divided  the  tract  into  townships  and  quar- 
ter townships,  for  the  proprietors.  The  tract 
was  divided  into  two  tiers  of  townships,  there 
being  12  townships,  each  township  being  in 
width  east  and  west  6J  miles  and  each  contain- 
ing about  40,000  acres.  The  townships  were  di- 
vided into  quarter  townships  or  sections.  Vroo- 
man had  three  sub-surveyors  who  assisted  him 
in  running  the  three  interior  lines  of  the  tract 
running  east  and  west;  that  is,  the  line  between 
the  north  and  south  tiers  of  the  tract,  and  the 
lines  dividing  the  townships  into  northern  and 
southern  portions.  Vrooman  himself  ran  the 
north  and  south  lines  dividing  the  townships 
from  each  other  and  splitting  them  up  into  quar- 
ter townships  or  sections.  The  townships  in 
the  northern  tier  commencing  on  the  west  side 
of  the  tract  are  numbered  2,  3,  6.  7,  10,  11. 
One  of  the  sub-surveyors,  named  Sabin,  was 
directed  by  Vrooman  to  run  the  line  east  and 
west  through  the  center  of  those  townships, 
and  he  accordingly  commenced  on  the  east 
side  of  the  tract  and  ran  a  line  across  townships 
11,  10,  7,  and  half  way  across  township  No.  6, 
making  in  the  whole  nearly  22  *miles,  [*159 
when  he  was  overtaken  by  a  messenger  from 
Vrooman  and  informed  that  his  line  was  from 
20  to  24  chains  too  far  north,  and  directed  to 
return  and  commence  anew.  Sabin,  instead  of 
returning,  made  an  offset  of  from  20  to  24 
chains  to  the  south,  and  then  continued  his 
line  west  to  the  western  boundary  of  the  tract. 
Vrooman  made  a  map  of  the  survey  of  the  tract 
and  filed  it  in  the  Surveyor  General's  office;  on 
which  map  the  line  east  and  west  through 
townships  2,  3,  6,  7,  10  and  11,  is  a  straight 
and  continuous  line.  In  July,  1795,  the  south- 
west quarter  or  section  of  township  No.  10, 
was  subdivided  into  lots  extending  north  up  to 
the  line  run  by  Sabin,  and  in  the  same  sum- 
mer the  northwest  quarter  or  section  of  the 
same  township  was  subdivided  into  lots  extend- 
ing south  down  to  the  Sabin  line.  When  those 
subdivisions  were  made,  Robert  C.  Johnson, 
the  common  source  of  title  of  the  parties  in 
this  case  was  a  part  owner  of  both  quarters  or 
sections.  On  the  trial  of  the  cause,  it  was  con- 
ceded that  both  parties  claimed  to  hold  under 
Robert  C.  Johnson,  the  plaintiff  claiming  the 
southwest  and  the  defendants  the  northwest 
quarters  or  sections  of  township  No.  10.  The 
plaintiff  produced  in  evidence  a  deed  from 
Robert  C.  Johnson  to  John  Suydam,  bearing 
date  Aug.  19,  1795,  conveying  the  one  equal 
undivided  half  part  of  the  southwest  and  south- 
east quarters  of  township  No.  10,  "  bounded 
northerly  by  the  northeast  and  northwest 
quarters  of  said  township,  east  by  the  south- 
west quarter  of  township  number  eleven,  south 
by  the  northeast  and  northwest  quarters  of 
township  number  nine,  and  west  by  the  south- 
east quarter  of  township  number  seven,  sit- 
uate, lying  and  being  in  the  twelve  townships 
of  Watkins  and  Flint's  purchase, so  called  in  the 
County  of  Tioga,  and  State  of  New  York,  be- 
ing all  the  right,  title  and  interest  vested  in 
the  said  Robert  C.  Johnson  to  said  quarters  of 
township,  by  force  of  a  deed  from  James  Green- 
leaf,  dated  the  first  day  of  January  last."  The 
consideration  expressed  in  the  deed  was  £4,500, 
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and  the  deed  contained  covenants  of  seisin, 
quiet  enjoyment  and  warranty.  June  15, 1796, 
Suydam  conveyed  the  same  premises  to  the 
plaintiff  and  two  other  persons.  Dec.  23, 1796, 
16O*]  a  *partition  was  made  between  the 
plaintiff  and  his  co-owners,  and  the  owners  of 
the  other  moiety  of  the  southwest  and  south- 
-east quarters,  whereby  the  southwest  quarter 
of  township  No.  10  became  vested  in  the  plaint- 
iff and  his  then  co-owner,  William  B.  Ver- 
planck,  and  in  1807  a  partition  of  the  south- 
west quarter  was  made  between  the  plaintiff 
and  his  co-owner  whereby  lot  No.  46  (in  which 
the  premises  in  question  lie)  was  allotted  to  the 
plaintiff.  This  was  the  title  shown  on  the  part 
of  the  plaintiff. 

On  the  part  of  the  defendant  was  produced 
a  deed  from  John  W.  Watkins  to  James  Green- 
leaf,  bearing  date  Dec.  30, 1794,  with  a  map  of 
Watkins  and  Flint's  purchase  attached  there- 
to, conveying,  among  other  tracts,   the  tract 
known  and  distinguished  on  a  certain  map  or 
chart  now  on  file  in  the  office  of  the  Surveyor- 
Oeneral  of  the  State  of  N.  Y.,  by  the  south- 
west quarter  of  township  No.  10.    It  appeared 
from  the  map,  that  Watkins  and  Flint's  pur- 
chase was  divided  tato  quarter  sections.     The 
southwest  section,  No.  10,  was  represented  as 
-360  chains  north  and  south,  250  chains  east  and 
west,  and  as  containing  9,000  acres.     The  sec- 
tion lines  are  straight  lines,  and  the  north  tier 
of  sections  in  No.  10  are  larger  than  the  south 
tier.     The  northwest  section,  No.  10,  contains 
11,275  acres.     The  defendants  proved  that  in 
1799,  one  James  Pumpelly  in   surveying  the 
northern  sections  of  township  No.  7,  discov- 
ered Sabin's  line  about  20  or  24  chains  north 
of  where  it  should  be,  according  to  the  map  of 
Watkins  and  Flint's  purchase.     He  traced  it 
west  to  near  the  west  line  of  the  northwest  sec- 
tion of  No.  7;  when  within  about  8  rods  of  the 
west  line,  he  found  marks  of  obliteration,  such 
as  are  usually  made  by  surveyors  when  a  line 
is  obliterated.   The  corner  was  obliterated,  the 
blazes  werecut  out  and  the  line  was  obliterated 
from  4  to  6  rods;  there  were  4  or  5  oblitera- 
tions; east,  the  line  was  plain.     This  witness 
testified,  that  from  the  jog  or  offset  of  Sabin, 
the  line  west  was  plain;  that  he  extended  Sa- 
bin's line  as  found  west, making  it  one  continu- 
ous line  upon  the  same  course  through  sections 
7,  10  and  11.     In  the  same  year.  1799,  Pump- 
16  i*]elly  explained  the  situation  of  the*lines 
to  Robert  C.  Johnson,  who  afterwards  claimed 
to  his  (Pumpelly's)  line.  In  1806  or  1807.  a  per- 
•OD  of  the  name  of  Bush  took  possession  of 
land  down  to  the  Pumpelly  line  under  title  de- 
rived from  Johnson,  one  of  the  defendants,  a 
son  of  Robert  C.  Johnson.     Van  Wyck  com 
menced  an  ejectment  suit  against  him,  which 
•was  tried  in  1814,  and  a  verdict  found  for  the 
defendant.  Ever  since  1806  or  1807.  there  have 
been  tenants  on  the  disputed  tract  claiming 
under  Johnson.     During  the  pendency  of  the 
suit  against  Bush,  and  subsequent  to  its  ter- 
mination. Van  Wyck  directed  his  agent  not  to 
sell  any  lands  north  of  the  Pumpelly  line,  and 
for  several  years  previous  to  the  trial  did  not 
pay  taxes  on  the  land  between  the  disputed 
lines/  About  the  year  1820.  Wright,  one  of  the 
defendants,  entered  into  possession  of  part  of 
lot  No.  46,  as  claimed  by  the  plaintiff,  occu- 
pying down  to  the  Pumpelly  line,  and  in  1880 
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this  suit  was  commenced.  Johnson,  the  oth- 
er defendant,  is  the  landlord  of  Wright,  and 
was  made  a  party  to  the  suit  to  enable  him  to 
defend.  The  judge  presiding  at  the  trial 
charged  the  jury,  among  other,  things,  "that 
if  the  line  run  by  Pumpelly  was  a  mere  con- 
tinuation of  the  Sabin  line  eastward  from  Sa- 
bin's jog  or  offset,  it  was  the  same  thing  as  if 
it  had  been  run  or  continued  by  Sabin  himself, 
and  would  then  be  the  true  line,  and  control 
the  parties  in  this  suit."  The  counsel  for  the 
plaintiff  desired  the  judge  to  charge  the  jury 
that  the  actual  marked  lines  and  not  the  map 
must  control  in  the  decision  of  the  cause.which 
the  judge  declined  to  do.  The  plaintiff  except- 
ed  to  the  charge  of  the  judge  as  delivered,  and 
also  to  his  refusal  to  charge  as  he  had  been  re- 
quested. The  jury  found  a  verdict  for  the 
defendants.  The  plaintiffs  applied-  to  the  Su- 
preme Court  for  a  new  trial,  which  was  re- 
fused, and  judgment  rendered  for  the  defend- 
ants ;  whereupon  the  plaintiff  removed  the 
record  into  this  court  by  writ  of  error. 

Previous  to  the  last  trial,  there  had  been  a 
trial  of  the  same  cause,  in  which  the  plaintiff 
had  obtained  a  verdict,  which  was  set  aside  on 
the  application  of  the  defendant  and  *a  [*162 
new  trial  ordered.  Upon  which  occasion,  the 
following  opinion  was  delivered  in  the  Su- 
preme Court: 

"By  the  Court,  Nelson,  J.  Without  going 
into  a  minute  examination  of  the  facts  disclosed 
in  this  case,  it  is  entirely  clear  that  the  line 
claimed  by  the  plaintiff  to  be  the  true  east  and 
west  line,  between  the  quarter  sections  of  town- 
ship No.  10,  was  originally  run  and  marked 
through  mistake,  and  was  obliterated  and  aban- 
doned when  the  mistake  was  discovered.  It 
was  run  when  the  tract  called  the  purchase  of 
Watkins  and  Flint  was  divided  into  townships 
and  quarter  townships,  by  the  Surveyor  Gen- 
eral of  the  State;  and  we  should  look  to  that 
survey,  as  thus  made,  in  determining  its  accu- 
racy or  effects,  especially  if  we  lay  out  of  view 
settlements  and  location.  Now,  looking  at  this 
survey,  it  is  obvious  that  any  intelligent  man 
or  purchaser  examining  it,  would  seethe  error 
in  the  line,  and  that  it  had  been  abandoned. 
The  testimony  of  Mr.  Pumpelly  is  conclusive 
on  this  point.  But  it  is  said  that  the  line  is  clear 
and  perfect  through  the  sections  of  lot  No.  10, 
and  that  the  purchasers  of  these  sections  are 
bound  by  it,  though  as  a  line  dividing  east  and 
west  this  tier  of  townships  on  the  tract,  and 
for  which  purpose  it  was  run — it  was  also  aban- 
doned; and  though  it  would  be  obvious  to  any 
one  who  would  explore  it,  that  as  such  line  it 
was  abandoned.  This  I  cannot  admit.  If  the 
plaintiff  seeks  to  support  his  claim  to  the  land 
in  question  by  virtue  of  this  line,  and  it  alone, 
he  must  sustain  it  as  a  part  of  the  line  original- 
ly run  in  dividing  the  sections  in  the  town- 
ships on  the  tract.  It  was  to  run  this  line, 
among  others,  that  authority  was  given  by  the 
Surveyors  General,  and  which  gives  to  the  line 
its  force  and  effect,  all  other  considerations  out 
of  question.  The  naked  fact  that  a  marked 
line  could  be  traced  through  the  woods,  j*r  M, 
amounted  tt>  nothing,  unless  connected  with 
some  authority  to  run  and  mark  it.  Any  tres- 
passer could  make  one.  Upon  this  view  of  the 
case,  then,  I  can  perceive  nothing  in  the  line 
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claimed  by  the  plaintiff,  which  concludes  the 
defendant  from  running  one  between  the  north 
and  south  sections  of  this  township,  according 
163*]tothe  map  and  field- book;  *the  oblitera- 
tion and  abandonment  of  it,  left  this  part  of 
the  tract  as  if  none  had  been  run,  and  in  such 
a  case  there  can  be  no  doubt  that  either  party 
had  a  right  to  extend  the  true  Sabin  line.where 
it  commenced  between  6  and  7,  to  the  east  line 
of  the  tract.  This  view  does  not  conflict  with 
any  of  the  cases  on  this  subject,  cited  by  the 
counsel  for  the  plaintiff,  but  is  consistent  with 
all  of  them.  It  seems  to  me  that  if  the  line  in 
question  had  been  run  by  a  trespasser,  or  any 
otber  person  without  right,  that  the  plaintiff, 
with  the  same  show  of  reason  and  argument, 
might  claim  it  as  binding  upon  the  owners  of 
the  township.  Why  should  it  be  viewed  of 
greater  force  or  effect,  when  it  was  abandoned 
in  fact  as  erroneous,  by  the  only  person  who 
had  authority  to  run  it,  and  the  evidence  of 
such  abandonment  left  palpable  to  any  one  ex- 
ploring on  the  ground,  and  where, too.the  map 
and  field-book  indicated  the  true  line. 

It  was  not  understood  or  believed  at  the  trial 
of  Jackson  v.  Tallmadge,  4  Cow.,  450,  that  this 
line  of  itself  was  conclusive  upon  the  parties, 
nor  is  any  such  opinion  intimated  or  expressed 
by  the  Chief  Justice  at  bar.  The  case  at  the 
circuit  and  bar  was  put  upon  a  principle  whol- 
ly distinct  and  independent  of  the  correctness 
or  effect  of  the  line.  It  was  decided  upon  the 
ground  frequently  considered  and  approved  by 
this  court,  that  where  the  marked  line  has 
been  erroneously  run,  and  the  one  on  the  map 
and  in  the  field-book  is  correct,  and  there  has 
been  an  actual  location  and  possession  for 
years,  according  to  the  ground  line,  acquiesced 
in  by  the  adjoining  owners,  the  latter  shall  not 
be  permitted  even  to  correct  the  line,  and 
thereby  break  up  such  possession  and  deprive 
the  party  of  his  improvements;  and  this  prin- 
ciple, aside  from  any  other,  is  conclusive 
against  the  plaintiff;  for  if  a  location  and  pos- 
session acquiesced  in  for  years,  upon  an  errone- 
our  line  of  marked  trees,  will  prevail  over  the 
true  one  given  by  the  map  and  field-book,  can 
it  be  pretended  that  a  like  location,  possession 
and  acquiescence,  according  to  the  true  line 
given  by  the  map  and  field  book,  will  not  pre 
vail  over  an  erroneous  ground  line?  The  proof 
of  the  possession,  according  to  the  Pumpelly 
line,  which  is  the  extension  of  the  true  Sabin 
1 64*]  line  under  the  defendant  *Johnson  and 
his  ancestors,  is  full,  and  that  it  has  been  con- 
tinued and  unbroken  since  the  first  settlement 
of  the  section,  which  was  in  1805.  The  defend- 
ant Wright  has  been  in  possession  upwards  of 
12  years,  according  to  this  line.  The  plaintiff, 
in  1807,  brought  an  ejectment  against  Johnson, 
which  was  tried  in  1814,  and  the  decision  was 
against  him.  During  all  this  time,  he  sold  to 
purchasers  only  up  to  the  line  claimed  by 
Johnson,  and  after  the  result  of  the  suit  paid 
no  taxes  beyond  tbat  line.  The  application  of 
the  same  principle,  upon  which  the  plaintiff 
recovered  in  Jackson  v  Johnson,  defeats  the 
plaintiff  in  this  cause.  New  trial  granted, costs 
to  abide  the  event." 

On  the  cause  coming  again  befot-e  the  court, 
the  following  opinion  was  delivered: 

"By  the  Court,  Nelson,  Gh.  J.     The  princi- 
ples governing  this  case  were  explained  when 


before  us  on  a  former  trial.  As  the  facts  dis- 
close no  material  variation,  the  Pumpelly  line 
is  the  true  one;  Sabin's  was  erroneous,  and  had 
been  abandoned.  The  corrected  line  had  not 
been  run  upon  the  ground,  but  the  survey  bill 
and  map  were  right;  and  no  legal  objection  ex- 
isted to  the  establishment  of  a  true  ground  line 
accordingly, "which  was  done  by  Pumpelly.'' 

Besides  the  question  arising  upon  the  charge 
of  the  circuit  judge,  there  were  other  question* 
raised  by  the  plaintiff,  and  presented  by  the 
bill  of  exceptions;  but  as  they  were  not  sus- 
tained by  the  court,  and  are  of  minor  import- 
ance, they  are  not  noticed  in  this  report  of  the 
case. 

The  cause  was  argued  in  this  court  by, 

Messrs.  J.  L.  Wendell  and  S.  Beardsley, 
Atl'y-Oen.,  for  the  plaintiff. 

Mr.  J.  A.  Collier,  for  the  defendants. 

The  following  opinion  was  delivered  by  the 
Chancellor: 

*By  the  Chancellor.  The  only  [*166- 
important  question  in  this  case  is,  whether  the 
deed  from  Johnson  to  Suydarn  conveyed  the 
southwest  quarter  of  township  No.  10*  as  the 
same  was  actually  run  ant  marked  upon  the 
land  at  the.  time  of  that  conveyance,  or  only 
conveyed  it  as  it  would  have  been  run  if  Sabin 
had  run  the  line  back  from  where  he  made  the 
offset,  six  miles  and  a  quarter  west  of  this  sec- 
tion. 

The  deed  from  Johnson  to  Suydam  is  for  an 
undivided  moiety  of  the  S.  W.  and  S.  E.  quar- 
ters of  township  No.  10,  "bounded  northerly 
by  the  N.  E.  and  N.  W.  quarters  of  the  said 
township,  east  by  the  southwes't  quarter  of  No. 
11,  south  by  the  N.  E.  and  N.  W.  quarters  of 
township  No.  9,  and  west  by  the  S.  E.  quarter 
of  township  No.  7,  being  all  the  right  vested 
in  Johnson  to  those  quarters  by  a  deed  from 
J.  Greenleafe,  dated  the  first  of  January  then 
last,"  with  covenants  of  warranty  and  seisin. 
No  reference  whatever  is  made  in  this  deed  to 
any  map,  or  other  descriptive  or  locative  calls, 
to  enable  the  grantee  to  ascertain  and  locate 
the  premises  granted,  or  to  determine  the  length 
of  any  of  the  lines  or  the  number  of  acres  in- 
tended to  be  conveyed.  The  deed  referred  to, 
from  Greenleafe,  is  not  given  in  evidence.  But 
if  it  had  been,  and  had  contained  direct  refer- 
ence to  a  map  on  file,  it  could  not  have  altered 
the  legal  construction  of  the  deed  to  Suydam 
in  this  respect,  as  it  is  not  referred  to  therein 
as  containing  a  description  of  the  premises  in- 
tended to  be  conveyed.  It  is  merely  referred 
to  as  showing  the  extent  of  the  right  or  interest 
in  these  two  quarter  sections  conveyed  to  John- 
son by  the  deed  of  Greenleafe.  What,  then, 
would  be  the  first  legal  resort  of  the  grantee, 
and  those  claiming  under  him,  to  ascertain  and 
locate  the  premises  thus  granted?  Certainly, 
it  was  to  ascertain  whether  the  two  quarter  sec- 
tions granted  were  actually  run  out  and  marked, 
or  located  upon  the  land  at  the  time  of  the  con- 
veyance, bounded  in  the  manner  described  in 
in  the  deed.  And  certainly  there  can  be  no 
doubt  whatever,  that  if  the  purchaser  had  gone 
to  the  land  at  the  time  he  took  the  conveyance, 
or  before,  and  such  is  the  legal  presunlption 
as  to  the  locative  calls  in  the  deed,  he  would 
have  *found  every  quarter  or  section  [*16O 
adjoining  the  two  conveyed  to  him  actually  lo- 
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cated  upon  the  land;  and  those  which  were  de- 
scribed as  bounding  him  on  the  north,  the  east 
and  the  west,  he  would  have  found  with  their 
corners  distinctly  marked  upon  the  Sabin  line. 
It  is  true,  if  he  had  been  furnished  with  a  copy 
of  the  map  returned  to  the  Surveyor-General's 
office  by  Vrooman,  he  would  have  seen  that 
the  line  running  east  and  west,  upon  the  north 
•end  of  his  two  quarter  sections— should  be  a 
straight  line  through  the  whole  six  townships 
— a  distance  of  about  35  miles;  but  he  could 
not,  by  a  mere  inspection  of  the  map,  know 
that  the  line  upon  which  his  two  sections,  and 
those  east,  west  and  north  of  them  were  cor- 
nered and  marked,  was  not  a  continuation  of 
the  same  line  which  ran  through  townships  2, 
3  and  6  farther  west.  It  would  have  been  nec- 
essary for  him  to  travel  six  miles  and  a  quarter 
from  the  lands  granted  to  him,  to  have  found 
the  obliterated  corner  upon  the  north  line  of 
township  No.  6,  even  if  he  had  had  an  intima- 
tion that  there  was  a  mistake  in  the  location  of 
the  line  and  boundaries  and  corners  of  the  lots 
conveyed  to  him.  Such  a  constructive  notice 
of  a  mistake  in  the  location  of  the  lines  of  a 
lot,  would  be  a  very  unreasonable,  one  to  en- 
force against  the  settlers  upon  lands  in  a  new 
country.  Very  few  persons  would  be  willing 
to  purchase  if  they  were  exposed  to  lose  the 
best  part  of  their  farms,  or.  indeed,  any  part 
thereof,  upon  such  a  rule  of  construction.  I 
apprehend,  then,  that  the  circuit  judge  entire- 
ly mistook  the  law,  when  he  told  the  jury  that 
if  the  Pumpelly  line  was  a  continuation  of  the 
Sabin  line  eastward  from  where  the  offset  was 
made,  it  was  the  same  thing  as  if  it  had  been 
run  or  continued  by  Sabin  himself,  and  must 
control  the  parties  in  this  suit. 

There  is  no  doubt  that  the  original  proprie- 
tors of  the  Watkins  and  Flint  purchase,  for 
whom  Vrooman  was  employed  to  subdivide 
the  tract,  might  have  corrected  this  line  before 
any  third  person  had  acquired  rights  under 
conveyances  from  them  or  the  patentee;  and  so 
they  might  also  have  corrected  Vrooman's  own 
Hue  between  the  two  sections  conveyed  to  Suy- 
<l:i'ii.  which  it  appears  by  the  testimony  from 
Byli's'  Mi-Ill  1. 1 «ik.  was  run  about  14  chains  too 
1O7*]  *far  west.  But  after  third  persons  had 
acquired  rights  under  conveyances  which,  up- 
on their  legal  construction,  had  reference  to 
the  line  as  actually  run  upon  the  land  at  the 
i inn.-  of  such  conveyances,  it  was  too  late  for 
any  one  to  correct  the  lines,  to  their  Injury, 
without  their  consent. 

It  can  make  no  difference  in  this  case  that 
the  erroneouH  line  was  run  by  a  sub-surveyor, 
and  that  he  was  directed  to  correct  it.  Vroo- 
man. it  is  true,  was  the  principal  agent  of  the 
proprietors  to  subdivide  the  tract  Into  town- 
ships and  quarters,  at  the  same  time  that  he 
run  the  outer  bounds  of  the  whole  tract  as  the 
agent  of  the  State.  But  the  proprietors  could 
have  expected  him  to  run  800  miles  of 
these  division  lines,  in  addition  to  the  out 
li- ninds  of  the  tract,  without  the  assistance  of 
•ub  surveyors.  The  agents  employed  by  him 
for  this  purpose,  therefore,  were  the  agents  of 
the  proprietors  as  to  the  lines  run  by  them  re- 
spectively: and  if  any  of  these  agents  errone- 
ously located  the  lines  and  corners  of  sections 
and  townships  on  the  land,  and  left  them  there 
without  correction,  innocent  bona  fide  purcbAR- 
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ers  are  not  to  lose  their  land  which  has  been 
conveyed  with  reference  to  such  lines  and  cor- 
ners, upon  parol  proof  40  years  afterwards, 
that  such  agents  were  directed  to  make  cor- 
rections. 

The  question  here  is  not  what  the  grantor  or 
grantee  in  the  deed  to  Suydam  may  have  un- 
derstood independent  of  the  description  in  the 
conveyance  itself,  but  what  would  a  person 
who  had  read  this  conveyance  and  then  at- 
tempted to  locate  the  land,  immediately  after 
the  execution  thereof,  have  understood  it  to 
mean,  as  the  rights  of  subsequent  purchasers 
are  now  concerned.  It  is  not  material,  there- 
fore, whether  Suydam  ever  saw  the  map  or  not, 
as  it  is  not  referred  to  in  the  deed  to  him. 
Again;  this  quarter,  or  section  had  been  act- 
ually subdivided  into  lots  bounding  upon  the 
Sabin  line,  before  the  conveyance  to  Suydam. 
And  Smith  and  Denton  afterwards  conveyed 
the  other  undivided  half  of  this  section  to  the 
plaintiff,  or  those  under  whom  he  claims  title, 
with  express  reference  to  the  section  as  thus 
subdivided  to  the  Sabin  line  by  Byles. 

*I  consider  the  law  so  well  settled  [*168 
that  a  conveyance  is  to  be  construed  in  refer 
ence  to  its  distinct  and  visible  locative  calls  as 
marked  or  appearing  upon  the  land,  in  prefer- 
ence to  quantity,  course,  distance,  map,  or 
anything  else,  that  it  would  be  waste  of  time 
to  refer  to  the  numerous  authorities  on  the  sub- 
ject. In  the  case  of  Jackson  v. Hunter,  I  Johns., 
495,  the  Supreme  Court  of  this  State,  at  an 
early  day,  attempted  to  control  the  actual  lo- 
cation of  a  lot,  which  had  been  erroneously  lo- 
cated on  the  land,  by  the  map  which  was  par- 
ticularly referred  to  in  the  patent.  But  they 
subsequently  found  that  such  a  construction 
of  conveyances  would  inevitably  produce  con 
fusion  of  titles  and  interminable  litigation;  and 
that  case  was,  therefore,  overruled  in  Jackson 
v.  Cole,  16  Johns.,  257.  Again;  in  Jackson  v. 
Freer,  17  Id.,  29,  the  same  question  was  raised 
and  the  correct  doctrine  on  this  subject  was 
sustained,  which  has  ever  since  been  followed 
in  this  State  until  the  present  case. 

The  question  as  to  acquiescence  does  not 
arise  here,  as  the  decision  of  the  judge,  that  if 
the  Purapelly  line  was  a  continuation  of  the 
Sabin  line  from  the  offset  it  was  the  line  which 
must  govern  the  parties,  took  that  question 
from  the  jury.  Upon  the  principles  established 
by  this  court  in  the  recent  case  of  Adam«  v. 
Rockwell,\§  Wend.,  285,  however,  the  plaintiff 
has  not  lost  his  right  by  any  acquiescence  in 
the  Pumpelly  line.  If  there  was  a  dispute  as 
to  the  land  lying  between  the  two  lines,  he  did 
right  to  direct  his  agent  not  to  sell  it  until  the 
question  of  right  should  be  finally  disposed  of 
by  compromise  or  otherwise.  And  a  refusal  to 
pay  the  taxes  was  no  abandonment  of  his  right; 
as  he  might  have  refused  to  pay  them  so  as  to 
be  enabled  to  bid  in  the  land  at  the  Comptrol- 
ler's sale,  and  to  put  an  end  to  the  dispute  in 
that  way. 

I,  therefore,  think  the  decision  of  the  Su- 
preme Court  in  this  case  was  erroneous,  and 
should  Ixs  reversed. 

Senator  Dickinson  deli vered  an  opinion  in 
favor  of  an  affirmance  of  the  judgment  of  the 
Supreme  Court  on  the  ground  that,  under  the 
circumstances  of  the  case  the  plaintiff  should 

888 


168 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1837 


be  considered  as  having  acquiesced  in  Pum- 
16O*1  pelly's  *line.  As  the  opinion  consisted 
principally  of  a  review  of  the  evidence  in  the 
case,  it  is«ot  published. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed?— the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  The  CHANCELLOR,  and  Senators  Beck- 
with.  Downing,  Johnnon,  Lacy,  Loomis,  Mack, 
Maison,  Spraker.  Tracy,  Wager,  WUles—13. 

In  the  negative— Senators  Dickinson,  Hun- 
tington,  Lawyer,  McLean,  Tattmadge,  Van 
Dyck — 6. 

Whereupon  the  judgment  of  the  Supreme 
Court  was  reversed,  and  a  venire  de  now 
awarded. 

Judgment  reversed. 

Deed— Construction  of  description  In.  Cited  in— 2 
Sandf .,  ch.  75.  621 :  46  N.  Y.,  207, 209 ;  10  Hun,  489 ;  2 
Barb.,  42 ;  3  Barb.,  a58 :  48  Barb..  228. 

Disputedline— Acquiescence,  Cited  in— 6  Barb.,  526; 
25CaL,  627. 

Conveyance— Presumed  to  be  made  on  view  of  land— 
Cited  in— 11  Hun,  503;  3  Barb.,  358. 


VAN  WORMER 

v. 
THE  MAYOR,  ETC.,  OF  ALBANY. 

Practice — Judge  Bound  to  Grant  Nonsuit  when 
Plaintiff  Fails  to  Establish  His  Case— Bill  of 
Exceptions — New  Trial — Order  of  Board  of 
Health  to  Remote  Nuisance. 

Where  a  plaintiff  fails  to  establish  his  case  by  such 
proof  as  will  warrant  a  verdict  in  his  favor  the  judge 
presiding1  at  the  trial  is  bound  to  grant  a  nonsuit, 
even  without  the  consent  of  the  plaintiff. 

The  plaintiff,  however.where  the  nonsuit  is  grant- 
ed without  his  consent,  may  tender  a  bill  of  excep- 
tions and  sue  out  a  writ  of  error ;  but  he  cannot  do 
so  when  he  voluntarily  submits  to  a  nonsuit. 

The  court  in  which  the  cause  is  pending- may  in 
their  discretion  grant  a  new  trial,  although  the 
plaintiff  voluntarily  submits  to  a  nonsuit,  but  a 
court  of  review  will  not,  in  such  case  on  writ  of  er- 
ror, reverse  the  judgment  of  nonsuit,  nor  will  they 
look  into  other  questions  presented  by  the  bill  of 
exceptions. 

A  bill  of  exceptions  must  be  incorporated  in  and 
not  attached  to  the  record  of  judgment. 

Whether  an  order  of  a  Board  of  Health  directing 
the  removal  of  a  nuisance  should  be  in  writing,  and 
whether  after  the  adjudication  of  the  existence  of  a 
nuisance  by  such  Board,  the  party  affected  thereby 
is  at  liberty  to  prove  that  the  adjudication  was 
wrong  in  fact,  quaere. 

ERROR  from  the  Supreme  Court.  Van  Wor- 
mer  sued  the  Corporation  of  Albany  in  an 
action  on  the  case  for  causing  to  be  pulled 
down  and  prostrated  certain  buildings  belong- 
ing to  him.  The  Corporation  pleaded  the  gen- 
eral issue  and  a  special  plea,  that  before  the 
17O*]  said  time  when,  etc.,  the  lots  *or  par- 
cels of  ground  mentioned  in  the  declaration 
upon  which  the  buildings  were  erected  were 
complained  of  as  being  and  in  fact  were  a  com- 
mon and  public  nuisance,  dangerous  to  the 
health  and  lives  of  the  people  of  the  City  of  Alba- 
ny .for  the  spread  and  propagation  of  the  Asiatic 
cholera,  then  existing  in  the  city;  that  the  Board 
of  Health  of  the  city,  in  pursuance  of  certain 
statutes  set  forth  in  the  plea,  for  the  purpose 
of  removing  and  abating  the  nuisance  directed 
the  said  lots  or  parcels  of  grounds  to  be  exca- 
vated and  dug  down  to  the  level  of  the  sur- 
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rounding  streets;  and  that  to  abate  such  nui- 
sance, the  agents  of  the  Corporation  entered 
upon  the  premises  and  dug  down  the  ground, 
doing  no  unnecessary  damage,  which  are  the 
supposed  injuries,  etc.  The  plaintiff  replied, 
admitting  that  the  lots  and  parcels  of  ground 
were  complained  of  as  being  a  common  and 
public  nuisance,  and  that  the  Board  of  Health 
directed  them  to  be  dug  down,  and  protesting 
that  the  lots  and  parcels  of  ground  were  not, 
at  the  said  time  when,  etc.,  a  common  and 
public  nuisance,  dangerous  to  the  health,  etc., 
or  dangerous  for  the  spread  or  propagation  of 
any  siokness  or  disease  whatever  ;  for  replica- 
tion, nevertheless,  said  that  the  defendants  at 
the  said  time  when,  etc.,  of  their  own  wrong 
and  without  the  residue  of  the  cause  by  them 
alleged,,  wrongfully  and  against  the  will  and 
consent  of  the  plaintiff,  by  themselves  and  their 
agents,  etc.,  entered  upon  the  premises  and 
dug  down  the  earth  and  destroyed  and  demol- 
ished the  buildings,  etc.,  concluding  to  the 
country.  Upon  these  pleadings  the  parties  went 
to  trial.  The  plaintiff  proved  his  declaration. 
The  defendants  introduced  a  law  of  the  Com- 
mon Council  of  the  city  directing  the  grounds 
of  the  plaintiff  to  be  excavated,  and  proved 
that  the  Board  of  Health  adjudged  the  prem- 
ises to  be  a  nuisance  and  ordered  the  same  to 
be  abated,  but  the  order  was  not  entered  in  the 
minutes  of  the  Board,  nor  was  it  in  writing. 
The  plaintiff's  counsel  objected  to  the  proof  of 
theorder  unless  the  same  was  in  writing;  which 
objection  was  overruled.  The  plaintiff  also  of- 
fered to  prove  that  his  premises  which  had 
been  adjudged  a  nuisance  by  the  Board  of 
Health  were  not,  in  fact,  a  nuisance;  to  which 
evidence  the  defendants'  *counsel  ob  f*17  1 
jected,  and  it  was  rejected  by  the  judge,  who 
expressing  his  opinion  that  the  defendants  had 
established  a  full  justification,  the  plaintiff  vol- 
untarily submitted  to  a  nonsuit,  after  having 
excepted  to  the  several  decisions  and  opinions 
of  the  judge.  The  plaintiff  applied  to  the  Su- 
preme Court  to  set  aside  the  nonsuit  and  grant 
a  new  trial,  which  was  refused.  See  opinion 
delivered  in  Supreme  Court,  15  Wend.,  268. 
The  plaintiff  thereupon  sued  out  a  writ  of  er- 
ror, removing  the  record  into  this  court.  On 
the  argument  in  this  court  it  was  insisted  by 
the  counsel  for  the  plaintiff  in  error:  1.  That 
the  order  of  the  Board  of  Health,  not  having 
been  reduced  to  writing,  was  no  protection  to 
the  defendants;  in  support  of  which  position 
the  case  of  Meeker  v.  Van  Rensselaer,  15  Wend., 
399,  was  cited:  and  2.  That  the  proof  offered 
|  by  the  plaintiff  that  his  premises  were  not  a 
nuisance  should  have  been  received  by  the 
circuit  judge;  in  support  of  which  position  the 
counsel  cited  Hart  v.  Mayor,  etc.,  of  Albany,  9 
Wend.,  588,  594,  607,  and  Jarvis  v.Pinckney,  in 
the  Court  of  Appeals  of  S.  C. ,  and  in  the  Charles- 
ton C.  P.  On  the  part  of  the  defendants,  it 
was  insisted  that  the  question  of  nuisance  or 
not  was  not  put  in  issue  by  the  pleadings  and, 
therefore,  the  evidence  offered  in  reference  to 
that  question  was  properly  excluded;  the  pro- 
testando  that  the  premises  were  not  a  nuisance, 
being  for  all  the  purposes  of  the  suit,  an  ad- 
mission that  they  were  a  nuisance.  1  Chit. 
PI. .  648.  Besides,  the  Board  of  Health  having 
adjudged  the  premises  to  be  a  nuisance,  it  was 
not  competent  in  an  action  on  the  case  to  re- 
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view  their  decision.  9  Wend.,  594,  and  cases 
cit^l;  2  Cai.,  179.  As  to  the  necessity  of  the 
order  of  the  Board  of  Health  being  in  writing 
the  error,  if  any,  could  be  corrected  only  by 
certiorari.  16  Johns.,  49. 

The  cause  here  was  argued  by, 

Mr.  S.  Stevens,  for  tbe  plaintiff. 

Mr.  J.  Van  Buren,  for  the  defendants. 

After  advisement,  the  following  opinion  was 
delivered: 

172*]  *By  the  Chancellor.  The  writ  of 
error  in  this  case  is  brought  upon  a  judgment 
of  nonsuit,  upon  which  no  legal  question  can 
arise  here.  Even  if  the  bill  of  exceptions  which 
was  taken  at  the  circuit,  and  is  printed  with 
the  case  in  this  court,  could  be  considered  to 
have  the  same  operation  as  if  it  had  been  in- 
corporated in  the  record,  I  do  not  see  how  it 
could  possibly  aid  the  plaintiff  in  reversing  the 
judgment,  because,  from  the  bill  of  exceptions, 
it  does  not  appear  that  the  plaintiff  was  im- 
properly nonsuited  by  the  circuit  judge,  or 
against  his  consent.  On  the  contrary,  it  ap- 
pears that  he  voluntarily  abandoned  bis  cause 
and  submitted  to  a  nonsuit,  without  any  appli- 
cation for  such  nonsuit  on  the  part  of  the  de- 
fendants, and  probably  against  their  wishes. 
It  is  settled  in  this  State,  that  if  the  plaintiff 
fails  to  make  out  his  case  so  as  to  authorize 
the  jury  to  find  a  verdict  in  his  favor,  the  de- 
fendant may  move  for  a  nonsuit,  which  the 
judge  is  bound  to  grant  even  without  the 
plaintiff's  consent.  In  such  a  case,  therefore, 
if  the  plaintiff  thinks  the  decision  of  the  judge 
in  granting  the  nonsuit  erroneous,  he  has  a 
right  to  tender  a  bill  of  exceptions,  for  the 
purpose  of  raising  the  question  of  law  upon 
the  evidence  adduced,  and  also  to  show  that 
the  nonsuit  was  compulsory  and  not  voluntary 
on  his  part.  If  he  wishes  to  avail  himself  of  an 
objection  to  any  other  decision  of  the  judge, 
either  as  to  the  admission  or  rejection  of  testi- 
mony, or  as  to  the  charge,  he  must  take  his  bill 
of  exceptions  and  proceed  with  the  cause  be- 
fore the  jury;  but  if  he  voluntarily  abandons 
his  cause,  either  before  the  jury  have  retired, 
or  after  they  have  returned  to  the  bar  to  deliv- 
er their  verdict,  he  cannot  avail  himself  of  his 
bill  of  exceptions  upon  a  writ  of  error,  to  re- 
verse the  judgment  of  nonsuit  which  was  the 
necessary  consequence  of  his  own  act.  It  is 
true,  upon  an  application  for  a  new  trial  upon 
a  case  made  in  the  same  court,  where  the  grant- 
ing or  refusing  the  new  trial  is  a  matter  of  dia- 
rn-tion,  if  it  appears  that  the  decision  of  the 
ju-L'f  who  tried  the  cause  went  to  the  whole 
merits  of  the  case,  so  that  it  would  have  been 
wholly  useless  to  the  plaintiff  to  go  on  if  such 
decision  was  correct,  the  court,  in  the  exercise 
of  a  sound  discretion,  may  grunt  a  new  trial, 
if  such  decision  was  erroneous,  although  the 
1  7.'{*]nonsuit  *waa  submitted  to,  voluntarily. 
Hut  upon  H  writ  of  error  founded  upon  a  bill 
of  exceptions,  both  parties  stand  upon  their 
strict  legal  rights;  and  this  court  cannot  re- 
V.TM-  a  judgment  of  nonsuit  which  has  been 
produced  by  the  voluntary  act  of  tbe  plaintiff, 
and  which  does  not,  therefore,  legally  connect 
ii-df  with  any  supposed  error  in  a  previous 
decision  of  the  judge  at  the  trial. 

Again;  the  second  plea,  if  true,  furnished  a 
valid  defense  to  the  suit,  and  the  replication  to 
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that  plea  does  not  put  in  issue  either  the  exist- 
ence of  the  nuisance  or  the  fact  that  the  Board 
of  Health  ordered  the  same  to  be  abated  as  such. 
It  only  puts  in  issue  the  residue  of  the  matters 
stated  in  the  plea  which  were  not  embraced  by 
the  admission  or  by  tbeprotestando.  The  resi- 
due of  the  cause  mentioned  in  the  plea  was  the 
fact  that  the  defendants  entered  upon  the  prem- 
ises and  did  the  acts  complained  of,  to  abate 
the  nuisance,  doing  no  unnecessary  damage  to 
the  plaintiff.  Under  this  state  of  the  pleadings, 
the  complainant  had  no  right  to  dispute  the 
existence  of  the  nuisance,  nor  were  the  defend- 
ants bound  to  prove  that  the  Board  of  Health 
ordered  it  to  be  abated  by  digging  down  the 
lots.  If  no  legal  order  could  be  made  unless 
in  writing,  then  the  replication  must  be  con- 
sidered as  an  admission  that  such  an  order,  in 
writing,  was,  in  fact,  made.  The  only  ques- 
tions, therefore,  upon  which  the  plaintiff  had 
any  right  to  go  to  the  jury,  were  as  to  the  resi- 
due of  the  causes  mentioned  in  the  plea  and 
put  in  issue  by  the  replication;  and  as  to  these 
questions,  if  the  plaintiff  supposed  he  could 
succeed  upon  the  evidence  offered,  or  if  he  had 
any  other  evidence  to  give,  he  should  have 
gone  to  the  jury  instead  of  abandoning  his 
cause  and  submitting  to  a  nonsuit. 

Upon  the  two  questions  raised  at  the  circuit, 
neither  of  which  are  entirely  free  from  doubt, 
I  do  rot  think  it  necessary  to  express  an  opin- 
ion, as  neither  of  them  can  properly  arise  un- 
der these  pleadings,  even  if  a  venire  de  now 
should  be  awarded. 

The  true  history  of  the  case,  I  think,  may 
be  gathered  from  the  testimony  stated  in  the 
bill  of  exceptions.  It  appears  that  the  plaint- 
iff, after  the  existence  of  the  nuisance  was  as- 
certained, *came  before  the  Board  of  [*174 
Health  himself  and  made  statements.  Not  that 
there  was  no  nuisance,  the  existence  of  which, 
probably,  no  one  thought  of  denying.  But  he 
complained  of  the  hardship  of  being  obliged  to 
abate  it  at  his  own  expense,  being  only  a  lessee 
for  a  short  term.  And  I  presume,  from  the 
hardship  of  the  case  and  to  save  him  from  the 
heavy  penalty  which  the  law  would  inflict 
upon  him  if  he  refused  to  obey  the  order,  it 
was  thought  best  to  direct  the  Corporation  to 
do  it,  under  an  ordinance  to  be  made  for  that 
purpose — probably  under  the  supposition  that 
in  that  way  the  necessary  expense  of  digging 
down  the  lots  could  be  charged  upon  those 
who  would  be  more  benefited  thereby,  and  that 
for  this  reason  no  formal  order  was,  in  fact, 
put  in  writing  and  entered  in  the  minutes  of 
the  Board  of  Health.  If  such  was  the  fact,  it 
was  the  duty  of  the  Corporal  ion  to  endeavor  to 
abate  the  nuisance  even  without  an  order. 
And  if  they  entered  for  that  purpose,  and  wore 
doing  in  good  faith  what  it  was  the  duty  of  the 
plaintiff  to  have  done  himself,  until  tbe  ceas- 
ing of  the  pestilence  rendered  further  proceed- 
ings unnecessary,  he  has  no  right,  in  this  form 
of  action  at  least,  to  recover  anything  of  the 
Corporation;  although  thev  did  not  afterwards 
proceed  and  level  his  lot  for  him,  when  they 
found  the  expense  could  not  be  assessed  upon 
tbe  owners  of  the  adjoining  lands. 

Upon  no  principle,  therefore,  is  this  court 
authorized  to  di.-turh  the  judgment  of  nonsuit 
which  the  plaintiff  has  suffered  voluntarily  to 
be  entered  against  him;  and  the  judgment  of 
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the  Supreme  Court  should,  therefore,  be  af 
firmed. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed?— all  the  members  of  the 
court  (20  being  present)  voted  in  the  negative. 
Whereupon  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Judgment  affirmed. 

Affirming— 15  Wend.,  282. 

Explained-34  How.  Pr.,  156 ;  2  Rob.,  384 ;  4  Rob., 
305. 
Cited  in— 5  Denio,  387 ;  31  Barb..  456. 


175*]  *RATHBONE  &  BANKS 

v. 
TUCKER  &  CARTER. 

ERROR  from  the  Supreme  Court.  Tucker 
and  Carter  recovered  a  judgment  against 
Rathbone  and  Banks  in  the  Superior  Court  of 
the  City  of  N.  Y.,  which  wasaffirmed  on  writ 
of  error  by  the  Supreme  Court.  See  15  Wend., 
498.  The  defendants  removed  the  record  into 
this  court,  where  the  judgment  below  was 
unanimously  affirmed.  The  only  opinion  de- 
livered in  this  court  in  favor  of  affirmance  was 
by  the  C/iancellor,  who  adverted  to  a  fact  found 
in  the  bill  of  exceptions  not  noticed  before  in 
the  discussions  of  the  case,  viz.:  that  when 
Servoss  gave  his  note  he  took  a  receipt  speci- 
fying that  it  had  been  given  at  9  months' cred- 
it for  the  amount  of  the  plaintiffs'  bill  against 
the  ship  Nashville. 
Judgment,  affirmed. 

Affirming— 15  Wend.,  498. 
Cited  in— 4  Hun,  434. 


CHAMPION  ET  AL.  v.  BOSTWICK  ET  ux. 

Partnership — Carriers  of  Connecting  Routes — 
When  Partners  as  to  Third  Parties —  What 
Constitutes  One  a  Member  of  a  Firm. 

Where  three  persons  ran  a  line  of  stage-coaches 
from  Utica  to  Rochester,  the  route  being  divided 
between  them  into  three  sections,  the  occupant  of 
•each  section  furnishing  his  own  carriages  and 
horses,  hiring  drivers  and  paying  the  expenses  of 
his  own  section,  but  the  money  received  as  fare  of 
passengers,  deducting  therefrom  only  the  tolls  paid 
at  turnpike  gates,  was  divided  among  the  parties  in 
proportion  to  the  number  of  miles  of  the  route  ran 
by  each,  it  was  held,  that  they  were  jointly  liable  as 
copartners  to  a  third  person,  not  a  passenger,  in  an 
action  on  the  case,  for  an  injury  received  through 
the  negligence  of  the  driver  of  the  coach  of  one  of 
them. 

It  seems,  that  a  party  connected  with  a  partner- 
ship who  receives  a  compensation  for  his  services, 
graduated  by  the  profits  of  the  business,  is  not  a 
partner  as  to  third  p«  rsons  :  to  constitute  him  such 
he  must  have  such  an  interest  in  the  profits  as  will 
entitle  him  to  an  account,  and  give  him  a  specific 
lien  or  preference  in  payment  over  other  creditors. 

Citations-9  Johns.,  307:  1  Rose,  91;  StarkTPartT, 
137  :  Carey  Part..  11,  note  i  ;  1  Stark..  272 ;  Holt.  N. 
P.,  227 ;  2  Taunt.,  49. 


NOTE.— Partnership—  What  constitutes— Requisites 
of— Definitions.  See  Post  v.  Kimberly,  9  Johns.,  470, 
note;  Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.,  329, 
note. 

Carriers  of  connecting  routes— When  liable  as  part- 
ners. See  Wetmore  v.  Baker,  9  Johns.,  307.  note; 
The  above  case  of  Bostwick  v.  Champion,  11  Wend., 
571,  note. 
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"TERROR  from  the  Supreme  Court.  Bostwick 
1 J  and  wife  brought  an  action  on  the  ^se 
against  Champion  and  others,  for  an  injury 
sustained  by  the  wife  in  being  thrown  from  a 
wagon  in  which  she  was  riding,  in  consequence 
of  a  *stage  coach  coming  in  collision  [*  176 
with  the  wagon  through  the  negligence  of  the 
driver  of  the  coach.  The  plaintiffs  recovered 
a  verdict,  and  the  defendants  moved  for  a  new 
trial,  which  was  refused  by  the  court,  and 
judgment  rendered  for  the  plaintiffs.  See  case, 
argument  of  counsel  and  opinion  of  court,  11 
Wend.,  571,  et  seq.  The  defendant  sued  out  a 
writ  of  error. 

The  cause  was  argued  here  by, 

Mews.  B.  F.  Butler,  Ally  Gen.  of  the  U. 
S.,  and  Roger  M.  Sherman,  of  Conn.,  for 
plaintiffs  in  error. 

Messrs.  J.  A.  Spencer  and  P.  Gridley. 
for  defendants  in  error. 

Points  urged  on  the  part  of  the  plaintiff s  inerroi-. 

I.  The  action  against  a  master  for  the  neg- 
ligence of  his  servant,  while  acting  in  his  em- 
ployment, is  founded  on  the  principle  that  the 
servant  derives  his  authority  from  the  master, 
is  under  his  direction,  acts  for  his  benefit,  and 
is  accountable  to  him  for  his  conduct.     The 
acts  of  the  servant,  in  and  about  the  business 
to  which  his  employment  extends,  are,  there- 
fore, in  law  as  well  in  reason,  the  acts  of  the 
master,  who  is  justly  held  responsible  therefor. 
1  Bl.  Com.,  431;  Bac.  Abr.,  Master  and  Serv- 
ant, K  ;  Lane  v.    Cotton,  12  Mod.,  488,  489  ; 
Middleton  v.  Fowler,  1  Salk.,  282  ;  King  v.  Al- 
enson,  5  Burr.,  2687  ;  Stone  v.  Cartwright,  6  T. 
R.,  411  ;  Bush  v.  Steinman,  1  Bos.  &  P..  404  ; 
McManus  v.  Crickett,  1  East,  106  ;  Nicholson  v. 
Mounsey,  15  Id.,  384  ;  Dean  v.  Branthwatte,  5 
Esp.,  35;  Samuel  v.  Wright,  Id.,  263  ;  Laugher 
v.  Pointer^  Barn.&  C.,547;  12  Com.  L.R.,311; 
Smith  v.  Lawrence,  2  Man.  &  R.,  1  ;  Foster  v. 
Bk.,  17  Mass.,  508. 

II.  In  the  present  case,  the  plaintiffs  below 
were  bound  to  show,  in  order  to  entitle  them 
to  a  verdict  against  all  the  defendants,  that  the 
driver  by  whose  negligence  the  injury  was 
done,  was  the  servant  of  all  the  defendants. 
This  could  only  be  done  by  showing  either  :  1. 
That  all  the  defendants  actually  united  in  em- 
ploying the  driver  ;  or  2.  That  they  all  stood 
in  such  a  relation  to  the  person  *by  [*177 
whom  he  was  actually  employed  as  to  make 
such  employment  in  law  the  act  of  all.     Part- 
nership is  such  a  relation,  and  all  the  copart- 
ners are  responsible  for  the  negligence  of  a 
servant  of  the  partnership, because  the  partner- 
ship is  the  employer  and  master,  and  the  acts 
of  the  servant  are  under  the  control,  and  for 
the  benefit  of  each  member  of  the  firm.  2  Kent, 
Com.,  2  ed.,  p.  258  ;  cases  cited  in  11  Wend., 
580. 

III.  No  evidence  was  offered  to  show  that 
all  the  defendants  actually  united  in  employ- 
ing the  driver ;  on  the  contrary,  it  appeared 
and  was  assumed  by  the  court,  that  he  had 
been  employed  by  Dodge  solely,  that  the  coach 
was  possessed  and  controlled  exclusively  by 
Dodge,  and  that  he  alone  paid  all  the  expenses 
ofthat  part  of  the  road  over  which  it  ran.  1  R. 
S.,  696,  sec.  6;  Croft  v.  Alison,  4  Barn.  &  Aid., 
590; 6  Com.  L.  R.,  528. 

VI.  The  decisions  of  the  circuit  judge  and 
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of  the  Supreme  Court,  that  the  mere  division 
of  the  fare,  after  paying  tolls,  made  all  the  de- 
fendants partners  as  to  the  whole  line,  that  the 
driver  on  Dodge's  section  was,  therefore,  the 
servant  of  all  the  defendants,  and  that  they  are 
^11  responsible  for  his  negligence,  were  erro 
neous.  1.  There  was  no  joint  interest,  com- 
munion or  participation  in  the  profits  of  the 
business  and,  consequently,  no  partnership  as 
between  the  defendants  themselves.  Nor  were 
the  defendants  partners  as  regards  third  per- 
sons. Gow  Part.,  1,  5,  14,  15  ;  3  Kent,  Com., 
2ded.,  pp.  2-6  ;  Cooper  v.  Eyre.  1  H.  Bl..  37, 
43;  Dry  v.  Bowell,  1  Camp..  329;  Fincle  v. 
kttacy,  Cas.  t.  King.  9;  Holme*  v.  Ins.  Co.,  2 
Johns.  Cas.,  339;  Inn.  Co.  v.  Scott,  1  Johns., 
106;  Post  v.  Kimberlif,  9  Id.,  470;  Baxter  v. 
Rodman,  3  Pick.,  435  ;  Wntmore  v.  Baker,  9 
Johns,  307;  Oioston  v.  Ogle.  13  East,  538; 
Barton  v.  Hanson,  2  Camp.,  97;  S.  C.,  2 Taunt., 
49 ;  Hiard  v.  Bigg.,  Man.  Dig.,  273.  pt.  5.  2. 
Even  if  the  other  defendants  could  be  consid- 
ered as  partners  with  Dodge,  in  respect  to  third 
persons  dealing  with  them  and  not  having 
knowledge  of  the  facts,  or  in  respect  to  any 
particular  branch  of  their  business,  they  were 
not  so  far  partners  as  to  constitute  the  relation 
178*]  of  master  *and  servant  between  them 
jointly  and  Stevens  the  driver,  because  :  first. 
The  other  defendants  had  no  agency  in  em- 
ploying this  driver  ;  his  authority  did  not  flow 
from  them  ;  he  was  not  accountable  to  them 
for  his  conduct,  nor  could  they  control  him 
therein  ;  he  was  not  intrusted  with  the  prop- 
erty of  those  defendants,  nor  engaged  in  their 
service.  Cases  cited  under  1st  point ;  Fletcher 
v.  Braddick,  2  New  R.,  182.  Second.  The  rule 
adopted  in  this  case  carries  the  liability  of 
stage  proprietors  beyond  the  principles  of  the 
common  law,  is  not  supported  by  any  adjudged 
case  binding  on  the  courts  of  this  State,  and  is 
moreover  unreasonable,  unnecessary  to  the  pro 
tection  of  travelers,  and  against  public  policy. 
Wayland  v.  EUdns,  1  Stark..  272  ;  2  Com.  L. 
R.,  387 ;  Froment  v.  Coupland.  2  Bing.,  170;  9 
Com.  L.  R.,  3(56  ;  cases  above  cited. 

Point*  urged  on  the  part  of  the  defendants  in 
error. 

The  decision  of  the  circuit  judge  was  correct, 
that  the  division  of  the  fare  among  the  several 
proprietors,  according  to  the  distance  run  by 
each,  constituted  all  who  participated  in  such 
fare,  partners  in  the  business  of  running  stages, 
40  M  to  render  all  liable  for  the  acts  of  the 
driver  of  each  for  injuries  to  third  persons. 

I.  The  fight  toa  division  of  and  participation 
in  the  fare  upon  the  principles  above  stated, 
render  the  proprietors  general  partners  in  the 
business  of  running  stages  over  the  whole  line. 
1.  They  were  such  partners  upon  the  general 
principles  of  law,  applicable  to  the  formation 
of  partnerships.  8  Kent,  Com.,  2d  ed.,  23-25; 
Coll.  Part.,  2;  Gow.  14.  15  ;  Wh.  Sel..  859.  2. 
They  were  such  partners  upon  the  express  au- 
thority of  adjudged  cases.  Wayland  v.  EUdnt, 
2  Com.  L.  R.,  887 ;  1  Stark.,  272  ;  8  Com.  L. 
U  .  SI  ;  Holt.  227;  9  Com.  L.  R  .  866;  2  Blng.. 
170  ;  18  Com.  L.  R..  53.  56 ;  8  Ring.,  489;  5 
Petered..  34;  Mann.  Dig.,  220  ;  12  Com.  L.  R.. 
321  ;  Coll.  18  ;  9  Johns.,  807.  and  the  follow 
ing  cases  explaining  the  ground  of  that  decis- 
ion :  17  Johns. ,82;  2  Cai..  294;  12  Johns..  401; 


14  Id.,  321;  and  on  the  other  side,  2  T.  R.,  479; 
Holt.  N.  P.,  368:  9  Mass.,  538,  540  ;  12  Id..  34; 

15  Id.,  116;  11  Pick.,  79;  *1  Binn.,  191;[*179 
4  Dall.,  434  ;  see,  also,  11  Wend.,  571.   3.  The 
objection  that  the  partners  participated  in  the 
gross  earning,  instead  of  the  net  profits  of  the 
business  and,  therefore,  were  not  partners,  is 
untenable,  because  :  First.  The  assumption  is 
untrue  in  point  of  fact,  as  applied  to  this  case. 
Second.  The  authorities  for  this  distinction  are 
cases  in  which  one  party  received  a  certain 
share  of  the  earnings  as  a  mode  of  compensa- 
tion for  his  services,  or  in  which  there  was  no 
joint  and  mutual  interest  in  the  profits.    Coll., 
8-23,  comprising  the  whole  of  sec.  5,  and  the 
notes  illustrating~the  distinction  ;  Doug.,  371; 
1  H.  Bl.,  37  ;  4  Mass.,  424;  2  Johns.  Cas.,  329; 
9  Johns.,  470  ;  15  Serg.  &  R..  137  ;  10  Johns., 
226  ;  Coll.,  14 ;  4  East,  144  ;  2  H.  Bl.,  590  ;  2 
Barn.  &  C.,  401;  3  Dowl.  &  R.,  751  ;  4  Barn. 
&  C.,  867  ;  7   Dowl.  &  R..  444;  Coll.,  15  ;  4 
Maule  &  S.,  240;  1   Camp.,330,  331;  2Bligh., 
270  ;  Coll.,  17  ;  3  Kent.  Com.,  33.    Third.  To 
extend  this  principle  to  the  case  at  bar,  would 
establish  a  rule  that  would  destroy  the  whole 
class  of  partnerships,  wherein  one  furnishes 
capital  and  another  labor,  services,  etc.   Coll., 
8,  sec.  4  ;  16  Ves.,  49  ;  4  Barn.  &  C.,  867  ;  16 
Johns..  34;  5  Wend.,  274. 

II.  The  defendants  being  general  partners  in 
running  stages  over  the  whole  line,  the  driver 
of  one  of  them  (Dodge)  was  in  law  the  Serv- 
ant of  all,  so  as  to  render  all  responsible  for 
injuries  to  third  persons  occasioned  by  his  neg- 
ligence. 1.  Being  general  partners,  all  are  re- 
sponsible for  the  acts  of  one  and  for  the  acts  of 
the  servant  of  that  one,  on  the  principle  "Qui 
facit  per  alium  facit  per  ite."  1  R.  S..  699,  sees. 
6.  7;  Gow.  174,  175;  Coll..  252;  4  Barn.  &  C., 
223;  Coll.,  253:  5  Burr..  2685;  10  Com.  L.  R., 
316:  6  Dowl.  &  R.,  275;  1  Peake.  75;  4  T.  R., 
126;  7  Johns..  260.  2  The  fact  that  Dodge 
hired  and  paid  his  own  driver,  makes  no  dif- 
ference, as  such  driver  was  doing  the  work  of 
all,  and  for  the  joint  benefit  of  all,  each  shar- 
ing the  profits  of  the  whole  route,  and  was  in 
law  the  servant  of  all  quoad  third  persons. 
Gow,  86.  87,  118;  Selw.  N.  P.,  843;  12  Com. 
L.  R..  821;  11  Wend..  583.  8.  There  is  no  dis- 
tinction as  to  the  liability  of  the  defendants  for 
injuries  to  strangers  or  to  passengers  dealing 
with  the  Co.  The  *liability  rests  on  the  [*  1 80 
same  basis.and  the  authorities  show  it  to  be  the 
same.  1  R.  S..  690.  sees.  6,  7,  and  cases  re- 
ferred to  under  the  2d  subdivision  of  point  1st. 
4.  The  fact  that  other  defendants  are  liable  bv 
reason  of  being  partners  of  Dodge,  renders  ft 
immaterial  whether  the  relation  of  master  and 
servant  between  them  and  the  driver  of  Dodge 
existed  In  fact,  by  reason  of  any  agreement  be- 
tween them;  that  driver  being  in  law  the  serv- 
ant of  all  and  doing  the  work  of  all.  The  same 
consideration  renders  the  principle  settled  in 
Smith  v.  Lawrtnce,  17  Com.  L.  R..  289,  and 
supposed  by  the  defendants  to  be  settled  in 
Latigher  v.  Pointer,  12  Id.,  811,  wholly  inap- 
plicable to  this  case.  This  being  a  case  of 
partnership,  implies  the  relation  of  master  and 
servant;  but  were  it  otherwise,  that  relation 
would  clearly  exist  here.  1  Bos.  &  P..  404  ;  6 
T.  R..  411;  6  Esp..  6;  2  New  R..  182;  15  East, 
884;  11  Com.  L.  R..  821.  There  is  no  lirnita 
tion  but  by  statute.  IRS.,  763;  Coll.,  12. 
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III.  Independently  of  the  above  principles, 
the  defendants  had  been  owners  and  proprie- 
tors of  the  middle  section,  and  gave  no  notice 
of  having  retired  from  the  route  in  question, 
but  kept  up  the  same  sign  at  their  Utica  office 
and  on  their  coaches.and  are,  therefore,  liable. 
8  Kent,  Com.,  82;  Selw.  N.  P.,  869,  870. 

IV.  It  is  a  proper  case  for  damages  for  delay. 
2  R.  8.,  618,  sec.  82;  1  Archb.,  80,  265;  Grab., 
592. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  plaintiffs  below 
have  been  permitted  to  recover  for  an  injury 
sustained  by  the  wife  in  being  run  over  by  the 
driver  of  a  coach  and  horses,  forming  part  of 
a  continuous  line  of  stages  between  Utica  and 
Rochester.  The  injury  took  place  on  a  part 
of  the  route  between  Utica  and  Vernon;  and 
was  done  by  a  coach  and  horses  belonging  to 
Dodge,  or  which  had  been  hired  to  him  by  the 
yeai,  and  by  a  driver  in  his  immediate  employ. 
And  the  only  question  for  the  consideration  of 
this  court  is,  whether  the  arrangement  be- 
tween the  owners  of  the  different  parts  of  the 
line  between  Utica  and  Rochester  was  such 
181*]*as  to  render  Champion  and  Ewers  lia- 
ble to  third  persons  for  such  an  injury,  as 
partners  of  Dodge  in  this  part  of  the  line. 
From  the  nature  of  the  arrangement  between 
the  different  stage  owners,  it  is  very  evident 
that, as  between  themselves, Dodge  alone  ought 
to  sustain  the  loss;  and  that  if  the  recovery  had 
been  against  him  solely,  he  would  not  have 
been  entitled  to  call  upon  the  stage  owners 
upon  other  parts  of  the  line  for  contribution; 
and  in  case  this  recovery  against  the  others  is 
sustained,  he  would  be  bound  to  make  good 
their  loss  if  he  were  not  insolvent.  As  between 
these  different  stage  owners,  Stevens,  the 
driver,  was  clearly  the  servant  of  Dodge  only. 
Dodge,  therefore,  is  ultimately  liable  to  them 
for  any  injury  which  they  may  sustain  by  the 
carelessness  of  his  servant  while  in  his  employ; 
to  the  same  extent  as  if  such  injury  had  been 
occasioned  by  his  own  carelessness  while  driv- 
ing the  coach  and  horses  himself. 

I  think,  however.that  the  arrangement  made 
between  the  stage  owners,  as  to  the  division  of 
the  passage  money  received  upon  any  part  of 
the  line,  was  such  as  to  render  them  all  liable 
to  third  persons,  as  copartners,  for  such  an 
injury  as  this;  or  for  any  injury  to  the  passen- 
gers on  any  part  of  the  route;  and  also  ren- 
dered them  liable  for  any  contract  made  by 
either  of  such  owners  which  was  directly  con- 
nected with  the  receipt  of  the  passage  money, 
or  the  increase  of  the  profits  on  any  part  of 
the  entire  route.  By* the  agreement  between 
them  the  passage  money  received  by  either  for 
the  transportation  of  passengers  over  any  part 
of  the  line  constituted  a  common  fund,  out  of 
which  the  tolls  on  the  whole  route  were  first  to 
be  paid,  and  the  residue  was  then  to  be  divided 
among  the  owners  of  the  different  parts  of  the 
line  in  proportion  to  the  distances  run  by  each, 
whether  such  passage  money  was  received  for 
the  transportation  of  passengers  over  one  part 
•of  the  line  or  another.  This  division  of  the 
whole  passage  money,  after  paying  out  of  the 
same  the  expenses  of  the  tolls,  was  a  division 
of  the  profits  of  a  joint  concern,  so  as  to  con- 
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stitute  a  partnership  between  themselves  as  to* 
that  fund;  to  entitle  either  of  them  to  an  ac- 
count; and  to  render  them  liable  to  third  per- 
sons as  partners  as  to  everything  in  which  the 
different  *owners  of  that  fund  had  a[*182 
joint  or  common  interest.  If  Dodge  had  re- 
ceived the  passage  money  for  the  transporta- 
tion of  a  passenger  over  his  part  of  the  route 
only,  he  would  have  received  it  for  the  benefit 
of  the  whole  concern, -as  they  all  had  a  com- 
mon interest  in  the  profits  of  that  part  of  the 
line.  All,  therefore,  would  have  been  liable  to 
such  passenger,  as  partners  in  this  part  of  the 
route,  for  any  damage  he  might  sustain  in  con- 
sequence of  a  refusal  of  Dodge  to  transport 
him  from  Utica  to  Vernon;  or  for  an  injury 
which  might  happen  to  him  by  the  careless- 
ness of  Dodge  or  his  driver,  or  by  reason  of 
any  defect  in  the  coach  or  harness  or  the  team. 
The  case  would  be  entirely  different  if  each 
stage-owner  was  to  receive  and  retain  the  pas- 
sage money  earned  on  his  part  ot  the  line,  and 
sustain  all  the  expenses  thereof;  and  was  only 
to  act  as  agent  of  the  others  in  receiving  the 
passage  money  for  them  for  the  transportation- 
of  passengers  over  their  parts  of  the  line.  In 
that  case  there  would  be  no  joint  interest,  and 
no  liability  to  third  persons  as  partners. 

The  case  of  "Wetmore  v.  Baker,  9  Johns.,  307, 
does  not  decide  that  there  was  no  partnership 
in  that  case.  As  to  a  part  of  the  transaction 
there  was  a  partnership,  not  between  the  five 
persons, but  between  the  two  firms  of  W.  &  C., 
&  B.  &  S.,  and  Ostrom.  Ostrom  was  to  run 
one  part  of  the  route,  W.  &  C.  another  part, 
and  B.  &  S.  ran  the  residue  of  the  route.  But 
the  expense  of  extra  carriages  was  to  be  borne 
by  all  of  the  parties  jointly.  To  this  extent 
there  was  a  copartnership  between  the  three 
owners  of  different  parts  of  the  route;  and  all 
would  clearly  have  been  liable  to  third  persons 
for  the  line  of  extra  carriages,  if  any  had  been- 
necessary.  But  there  was  a  settlement  and  an 
account  stated  between  the  three  parties  to  this 
arrangement,  one  of  the  partners  in  each  of  the 
firms  of  W.  &  C.  and  B.  &  S.  being  present 
and  agreeing  to  such  liquidation  of  the  ac- 
counts. In  conformity  with  which  settlement 
the  money  then  in  Albany  was  to  be  paid  to  B. 
&  S. ;  but  it  was  afterwards  received  by  the 
firm  of  W.  &  C.  who  were  sued  by  B.  &  S.  for 
money  had  and  received  to  their  use.  The 
only  question,  therefore,  was,  wheth-  [*183 
er  the  settlement  and  adjustment  of  the  joint 
concern  by  Cheesebrough,  the  partner  of  Wet- 
more  in  their  part  of  the  route,  was  binding 
upon  such  partner.  In  other  words^  whether 
the  running  of  the  stages  on  the  whole  line 
was  a  joint  concern  between  the  five  individ- 
uals as  copartners,  or  a  joint  concern  between 
Ostrom  and  the  two  firms  of  W.  &  C.  and  B. 
&  S..  And  the  court  very  correctly  decided 
that  there  was  no  partnership  existing  between 
the  five  individuals  which  could  interfere  with 
a  recovery  in  that  suit. 

It  is  not  necessary  to  constitute  a  partnership- 
that  there  should  be  any  property  constituting 
the  capital  stock  which  shall  be  jointly  owned 
by  the  partners.  But  the  capital  may  con- 
sist in  the  mere  use  of  property  owned  by  the 
individual  partners  separately.  It  is  sufficient 
to  constitute  a  partnership  if  the  parties  agree 
to  have  a  joint  interest  in,  and  to  share  the 
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profits  and  losses  arising  from  the  use  of  prop- 
erty or  skill, either  separately  or  combined.  Here 
the  capital  which  each  contributed  or  agreed  to 
contribute  to  the  joint  concern  was  the  horses, 
carriages,  harness,  drivers,  etc.,  which  were 
necessary  to  run  his  part  of  the  route  ;  and  to 
be  fed,  repaired  and  paid  at  his  own  expense. 
The  only  debts  or  expenses  for  which  they  were 
to  be  jointly  liable  as  between  themselves  were 
the  tolls  upon  the  whole  line  ;  and  the  joint 
profits  which  they  were  to  divide,  if  any  re- 
mained after  paying  the  tolls,  was  the  whole 
passage  money  received  upon  the  entire  line. 
Although  it  may  be  fairly  inferred  that  each 
party  supposed  that  the  expenses  of  running 
his  part  of  the  line,  exclusive  of  the  tolls,  would 
be  equal  to  the  distance  run  by  him,  it  by  no 
means  follows  that  any  of  them  supposed  that 
the  actual  passage  money  or  profits  of  the  dif- 
ferent parts  of  the  line  would  be  in  the  same 
proportion  ;  as  it  is  a  well  known  fact  that  the 
number  of  passengers  who  travel  in  public  con- 
veyances increase  as  you  approach  large  mar- 
ket towns,  or  other  places  of  general  resort. 
The  only  object  of  the  agreement  to  divide  the 
passage  money  earned  upon  the  whole  line 
among  the  different  proprietors.must  have  been 
to  give  to  those  who  run  that  part  of  the  line 
184*]  where  there  was  the  *least  travel,  a 
portion  of  the  passage  money  on  other  parts  of 
the  route,  as  a  fair  equivalent  for  their  equal 
contribution  and  labor  and  expense  for  the  joint 
benefit  of  all.  And  as  all  the  owners  of  the  line 
were  thus  interested  in  every  part  of  the  route, 
and  were  liable  to  the  passengers  if  they  were 
unreasonably  detained  on  the  way,  I  am  in- 
clined to  think  that  if  the  driver  of  either  had 
refused  to  carry  on  the  passengers  over  his  part 
of  the  line  without  any  sufficient  excuse, either 
of  the  other  parties  who  happened  to  be  pres- 
ent might  have  employed  another  driver  at  the 
common  expense  to  proceed  with  the  team  to 
the  end  of  that  route.although  as  between  them- 
selves the  owner  of  that  part  of  the  line  would 
be  bound  to  pay  such  extra  expense.  And  the 
same  right  would  have  existed  if  the  driver,  by 
reason  of  intoxication  or  otherwise,  was  inca- 
pable of  discharging  his  duty  with  safety  to 
the  passengers.  Although  the  title  to  the  coach 
and  horses  for  the  time  being  might  not  be  so  far 
vested  in  the  partners  as  to  authorize  any  of 
them  to  take  them  out  of  the  possession  of  the 
general  owner  himself  under  similar  circum- 
atances,  the  passengers  might  unquestionably 
be  sent  on  by  either  of  the  others  at  h  U  expense; 
or  at  the  expense  of  all  the  owners  of  the  line 
who  were  interested  in  having  it  done, if  he  was 
unable  to  pay  the  expense. 

There  is  a  class  of  cases  in  which  it  has  been 
held, that  a  person  who  merely  receives  a  com- 
pensation for  his  labor,  in  proportion  to  the 
gross  profits  of  the  business  in  which  he  is  em- 
ployed,is  not  a  partner  with  bis  employer  even 
as  to  third  persons.  The  distinction  appears  to  be 
between  the  stipulation  for  a  compensation  pro- 
portioned to  the  profits,  and  a  stipulation  for 
an  interest  in  such  profits  so  as  to  entitle  him 
to  an  account  as  a  partner.  1  Kosc,  91.  A  dis- 
tinction which  Lord  Eldon  says  is  no  thin  that 
he  cannot  state  it  as  settled  upon  due  consid- 
eration. Hut  he  says  it  is  clearly  settled  as  to 
third  persons,  though  he  regrets  it,  "  thnt  if  a 
man  stipulates  that  as  the  reward  of  his  labor 
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he  shall  have.not  a  specific  interest  in  the  busi- 
ness, but  a  given  sum  of  money,  even  in  pro- 
portion to  the  quantum  of  profits,  that  will  not 
make  him  a  partner;  but  if  he  agrees  for  apart 
*of  the  profits  as  such,  giving  him  a  [*185 
right  to  an  account  though  having  no  property 
in  the  capital,  he  is  as  to  third  persons  a  part- 
ner; and  no  arrangement  between  the  parties 
themselves  can  prevent  it."  Ex  parte  Hamper, 
Stark.,  Law  of  Part.,  137.  Carey,  however, 
defends  the  principle  upon  which  this  distinc- 
tion is  based.  He  insists  that  as  the  person  who 
is  to  receive  a  compensation  for  his  labor  in 
proportion  to  the  profits  of  the  business.without 
having  a  specific  lien  upon  such  profits  to  the 
exclusion  of  other  creditors.it  is  for  their  inter- 
est that  he  should  be  compensated  in  that 
way,  instead  of  receiving  a  fixed  compensation 
whether  the  business  produced  profits  or  oth- 
erwise; on  the  other  hand,  that  if  he  stipulates 
for  an  interest  in  the  profits  of  the  business 
which  would  entitle  him  to  an  account,  and 
give  him  a  specific  lien  or  a  preference  in  pay- 
ment over  other  creditors,  and  giving  him  the 
full  benefit  of  the  increased  profits  of  the  busi- 
ness without  any  corresponding  risk  in  case  of 
loss,  it  would  operate  unjustly  as  to  other  cred- 
itors ;  and  therefore,  that  it  is  perfectly  right 
in  principle,  that  he  should  be  holden  to  be  lia- 
ble to  third  parties  as  a  partner  in  the  latter 
case  but  not  in  the  first.  Carey,  Part  11,  n.  »'. 
I  am  inclined  to  think  this  distinction  is  a  sound 
one  as  regards  the  rights  of  third  persons.  But 
as  between  the  parties  themselves  it  is  perfectly 
competent  for  them  to  agree  that  one  shall  have 
his  full  share  of  the  anticipated  profits  as  a  com- 
pensation for  his  labor  or  skill,  without  run- 
ning any  risk  of  absolute  loss, except  as  to  third 
persons, if  instead  of  producing  profits  the  busi- 
ness should  prove  a  losing  concern.  Many  of 
the  cases  cited  by  the  counsel  for  the  plaintiffs 
in  error,  were  those  in  which  the  question  arose 
between  the  immediate  parties  to  the  agreement 
which  was  supposed  to  make  them  partners  as 
between  themselves;  and  they  may,  therefore, 
be  reconciled  with  other-  cases  in  which  they 
were  held  to  be  liable  as  partners  to  third  per- 
sons upon  the  principles  before  stated. 

That  one  partner  is  liable  in  tort  for  the  acts 
of  his  copartner  in  the  prosecution  of  the  co- 
partnership business.as  well  as  upon  contracts 
for  the  benefit  of  the  joint  concern,  appears  to 
be  well  settled.  And  the  case  of  Wayland  v. 
*Klkins,  1  Stark.,  272;  8.  C.,  Holt.  N.  [*18O 
P. ,  227,  is  in  point  to  show  that  each  is  liable 
in  tort  for  the  negligence  of  the  servant  em- 
ployed and  paid  by  one  of  them  exclusively, 
by  which  a  third  person  is  injured  by  such  serv- 
ant while  engaged  in  the  business  from  which 
both  were  to  derive  a  profit.  If  one  partner 
would  be  liable  for  the  negligence  of  his  co- 
partner in  such  a  case,  it  seems  to  be  a  neces- 
sary consequence  that  he  should  be  liable  for 
the  same  act  if  done  by  the  servant  of  such  co- 
partner. In  relation  to  the  case  of  Barton  v. 
//<//•/•/*//(.  2  Taunt.,  49,  in  which  it  was  held 
that  a  party  jointly  interested  in  a  stage  coach 
which  was  horsed  by  the  proprietors  separately 
on  different  parts  of  the  line,  was  not  answer- 
able for  corn  purchased  by  one  of  the  proprie- 
tors for  the  use  of  his  own  horses  on  his  part 
of  the  line,  Oh.  J.  Qibbs  says,  when  the  caw 
was  cited  by  the  counsel  for  the  defendant  in 
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Wayland  v.  EUcins:  "  I  recollect  the  case  very 
well,  but  the  decision  there  turned  upon  the 
inferior  contract,  if  I  may  so  term  it,  between 
the  parties.  In  that  case  there  was  a  particular 
contract  between  the  parties  and  it  was  known 
in  what  situation  they  stood  in  respect  to  each 
other."  In  other  words,  it  was  known  in  that 
case,  as  in  this,  that  the  different  proprietors 
were  to  run  their  several  parts  of  the  line  with 
their  own  teams  and  at  their  own  expense;  and 
the  plaintiff  had  furnished  one  of  the  proprie- 
tors with  grain  for  his  horses,  knowing  that  it 
was  for  his  sole  benefit;  and  as  it  was  furnished 
on  his  credit  solely,  the  plaintiff  had  no  just 
grounds  for  charging  the  partnership  there- 
with. It  was,  in  fact,  trusting  the  individual 
with  a  part  of  the  capital  which  he  knew  that 
individual  had  agreed  to  contribute  to  the  part- 
nership,and  which  the  other  partners  are  never 
liable  for  under  such  circumstances. 

For  these  reasons,  I  think  there  was  such  a 
partnership  between  the  plaintiffs  in  error  in 
relation  to  the  business  in  which  Stevens  the 
driver  was  engaged,  at  the  time  this  injury  was 
done,  as  to  render  them  all  liable  to  the  d-  fend 
ants  in  error  for  the  consequences  of  his  neg- 
ligence; and  that  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 
187*]  *On  the  question  being  put — shall 
this  judgment  be  reversed  ? — all  the  members 
of  the  Court  (24  being  present),  with  but  two 
dissenting  voices,  voted  in  the  negative.  Where- 
upon the  judgment  of  the  Supreme  Court  was 
affirmed. 
Judgment  affirmed. 

Afflrminsr-11  Wend.,  STL 

Carriers—  Continuing  route— When  owners  of  dif- 
ferent divisions  wM  be  deemed  partners.  Doubted— 
40  Am.  Hep.,  409  (45  Mich.,  197). 

Dieting uished— 20  N.  Y.,  95;  6  Lans.,  482 ;  19  Barb., 
237. 

Explained— 12  Am.  Rep..  27  (51  N.  H.,  9). 

Cited  in— 19  Wend..  254;  12  N.  Y.,  248;  6  Barb., 
541 ;  12  Abb.  N.  8.,  478 ;  2  E.  D.  S..  187  ;  11  Allen,  296: 
32  Am  Dec..  472:  2  Am.  Hep.,  249  (48  N.  H.,  339)  ;  34 
Am.  Hep.,  120  (92  111.,  108). 

Partnership—  What  interest  in  profits  will  consti- 
tute. Distinguished— 76  N.  Y.,  351. 

Cited  in-1  Hill,  527:  3  Hill,167;  5  Denio,  70;  3  N.  Y., 
139;  5  N.  Y..189.1W) ;  48  N.  Y.,  553;  58  N.Y.,  279  (17  Am. 
Rep.,248) :  4  Abb. App.Dec.,277  : 15  Hun,  268 ;  13  Barb., 
304  ;  14  Barb.,  476 ;  35  Barb.,  564 ;  47  How.  Pr..  528;  51 
How.  Pr.,  364;  1  App.  Pr.,246;  1  Bos.,  493,  494;  9  Bos., 
315 ;  1  Sweeny,  481 :  2  E.  D.  8.,  187 ;  1  Daly,  522 ;  2 
Sawy.,  25,  26.  291;  1  Cliff.,  36;  38  Cal.,  213:  6  Am.Rep., 
638  (35  Md.,  89) ;  14  Am.  Rep.,  697  (10  R.  I..  434). 

Tort  or  negligence  of  partner—  Liability  of  firm 
for.  Cited  in— 29  N.  Y.,  597 :  6  Barb.,  541 ;  32  Am. 
Dec.,  472  ;  2  Am.  Rep..  160  (15  Minn.,  533). 

Also  cited  in— 11  Abb.  Pr.  363. 


CHAMPLIN  v.  ROWLEY. 

Entire  Contracts — Full  Performance,  a  Condi- 
lion  Precedent  to  Recovery — Sale  of  Hay  for 
Delivery  within  Certain  Period  —  Damages — 
Reduction  of — Practice. 


NOTE.— Entire  contracts— FuU  performance,  a  con- 
dition precedent  to  recovery  on— What  excuse*  /till 
performance— Sales.  See  M'Millan  v.  Vanderlip.  12 
Johns.,  165,  note ;  2  Pars.  Cont.,  523,  658-667,  note*. 

In  connection  with  the  above  case  of  Chainplin  v. 
Rowley,  see  Mead  v.  Degolyer,  16  Wend..  632:  Paige 
v.  Ott,  5  Den.,  406 ;  Knight  v.  Dunlop,  4  Barb.,  36  ; 
Oakley  v.  Morton,  11  N.  Y.,  25  :  Evans  v.  Harris.  19 
Barb.,  416 ;  Vincent  v.  Conklin,  1  E.  D.  Smith,  203  • 
Withrow  v.  Withrow,  16  Ohio,  238;  Hayward  v 
Leonard,  7  Pick.,  18L 
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Where  a  contract  was  made  for  the  sale  and  deliv- 
ery, within  a  given  period,  of  100  tons  of  pressed 
hay,  to  be  paid  for  at  a  specified  price  per  ton,  part 
in  advance  and  the  residue  when  the  whole  quan- 
tity should  be  delivered,  and  the  vendor,  within  the 
tune  stipulated,  delivered  only  about  one  half  of  the 
specified  quantity,  and  then  brought  his  action  to 
recover  for  the  quantity  delivered,  at  the  stipulated 
price ;  it  was  held,  that  the  delivery  of  the  whole 
quantity  was  a  condition  precedent,  and  that  the 
plaintiff  was  not  entitled  to  sustain  his  action— the 
defendant  on  his  part  not  having  waived  or  pre- 
vented a  full  performance. 

The  rule  of  law  that  a  defendant  is  entitled  to  a 
reduction  in  damages,  who  issued  for  work  done  or 
for  property  delivered  under  a  contract  not  per- 
formed in  the  manner  and  within  the  time  stipulat- 
ed, recognized  and  approved  as  sound  and  salutary, 
but  held  inapplicable  to  this  case. 

The  care  necessary  in  turning  a  bill  of  exceptions 
upon  which  a  venire  de  novo  mie-ht  properly  be 
awarded,  into  a  special  verdict  upon  which  an  ab- 
solute judgment  must  be  rendered  either  for  the 
plaintiff  or  defendant,  pointed  out  and  illustrated. 

Citations— 9  Barn.  &  C.,  386  ;  3  Rand.,  71  ;  6  N.  H., 
4«w5« 

ERROR  from  the  Supreme  Court.  Champ- 
lin  sued  Rowley  in  an  action  of  assump- 
ait,  and  declared  on  the  common  counts  for 
goods  and  chattels  and  hay  sold  and  delivered. 
On  the  trial  of  the  cause  it  appeared  that  Sep. 
12,  1831,  a  contract  was  entered  into  by  the 
parties, whereby  the  plaintiff  agreed  to  deliver 
to  the  defendant,  at  a  certain  dock  in  Rhine- 
beck  in  Dutchess  Co.,  100  tons  of  hay,  and  as 
much  more  beyond  that  quantity  as  he  had  to 
spare,  to  be  delivered  pressed, between  the  day 
of  the  date  of  the  contract  and  the  last  run  of 
of  the  sloops  navigating  the  river  ;  for  which 
the  defendant  agreed  to  pay  at  the  rate  of  3«. 
Qd.  per  cwt.— $100  to  be  paid  in  advance,  and 
the  residue  when  the  whole  quantity  should  be 
delivered.  The  defendant  paid  the  $100  ad- 
vance. The  plaintiff  commenced  *the  [*188 
delivery  of  hay  Oct.  25,  1831,  and  delivered 
more  or  less  every  week  until  the  river  closed, 
Dec.  9,  when  the  whole  quantity  of  hay  deliv- 
ered amounted  only  to  52  tons  and  900  wt. 
The  ordinary  time  of  the  closing  of  the  river  at 
Rhinebeck  is  from  Dec.  20  to  30.  The  defend- 
ant, in  pursuance  of  a  notice  attached  to  his 
plea,  offered  to  prove,  that  after  the  making  of 
the  contract  the  price  of  hay  rose  in  the  mar- 
ket to  8s.,  and  from  that  to  10s.  per  cwt.,  and 
that  had  the  plaintiff  performed  his  contract, 
the  net  profits  which  the  defendant  would  have 
made  upon  the  hay  undelivered  would  have 
exceeded  the  sum  claimed  by  the  plaintiff  for 
the  quantity  delivered;  and  he  further  offered 
to  prove  that  he  hired  a  storehouse  in  the  City 
of  N.Y.  for  the  reception  of  the  hay,  at  a  rent 
of  $90,  which  he  had  been  obliged  to  pay, and 
in  consequence  of  the  non-performance  of  the 
contract  by  the  plaintiff,  the  storehouse  had 
been  unoccupied  and  of  no  use  to  him;  which 
evidence  was  objected  to  by  the  plaintiff  and 
rejected  by  the  judge.  The  defendant  insist- 
ed that  the  plaintiff  was  not  entitled  to  recov- 
er :  1.  Because  he  had  failed  in  performance 
of  the  contract  on  his  part,  and  2.  That  at  all 
events  he  could  not  recover  under  the  common 
counts.  The  judge  ruled  that  the  defendant 
having  received  a  partial  benefit, the  action  lay 
without  showing  a  full  performance  on  the 
part  of  the  plaintiff,  and  that  a  recovery  might 
be  had  under  the  common  counts  ;  and  he  ac- 
cordingly directed  the  jury  that  the  plaintiff 
was  entitled  to  their  verdict  for  the  value  of 
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the  hay  delivered  at  the  contract  price, deduct- 
ing the  $100  paid,  with  the  interest  of  the  bal- 
ance from  Dec.  9,  when  the  river  closed.  The 
jury  found  a  verdict  for  the  plaintiff  for  $386.- 
64.  The  defendant  made  a  case  and  applied  to 
the  Supreme  Court  for  a  new  trial,  which  was 
granted.  See  opinion  of  court,  13  Wend.,  260. 
On  the  application  of  the  plaintiff,  to  enable 
him  to  sue  out  a  writ  of  error,  the  rule  granting 
a  new  trial  was  vacated  and  judgment  was  en- 
tered for  the  defendant.  The  case  was  then, 
by  agreement  of  the  parties,  turned  into  a  spe- 
cial verdict,  by  which  the  jury  were  represent- 
ed to  find  the  contract  as  above  stated.the  pay- 
189*]ment  of  the  advance  *of  $100, the  deliv- 
ery of  the  52  tons  and  900  wt.,  and  the  closing 
of  the  navigation  Dec.9.  The  jury  were  also  rep- 
resented to  find  "that  after  the  making  of  the 
contract  and  in  the  course  of  the  ensuing  win- 
ter, the  price  of  hay  rose  in  the  market  to  eight 
shillings,  and  from  that  sum  to  ten  shillings 
per  cwt ;"  and  the  hiring  of  the  store  in  N.  Y., 
and  the  consequent  loss  to  the  defendant,  were 
also  set  forth.  A  record  being  made  up  incor- 
porating the  special  verdict,  and  rendering 
judgment  thereon  for  the  defendant, the  plaint- 
iff sued  out  a  writ  of  error,  removing  the  rec- 
ord into  this  court. 

The  cause  here  was  argued  by, 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  J.  L.  Wendell,  for  the  defendant  in 
error. 

Points  insisted  on  by  counsel  for  plaintiff  in  error. 

I.  If  a  part  of  a  quantity  of  goods,  contract- 
ed to  be  delivered  within  a  specified  time,  has 
been  received  by  the  vendee, and  after  the  time 
has  elapsed,  he  retains  the  part  delivered,  he 
thereby  accepts  of  such  part  performance  of 
the  vendor,  and  is  precluded  from  setting  up 
the  entirety  of  the  contract  against  the  claim  of 
the  vendor  for  the  value  of  the  part  received. 

The  entirety  of  the  contract  is  disaffirmed  by 
the  vendee's  own  act.  Bragg  v.  Cole,  6  Moore, 
114;  17  Com.  L.  R.,  19;  Oxendale  v.  Wetherell, 

9  Barn.  &  C.,  886  ;  17  Com.  L.  R,  401  ;  Law- 
rence v.  Dale,  3  Johns.  Ch.,  23  ;  Champion  v. 
Short,  1  Camp.,  53,  n.;  Barker  v.  Sutton,  Lent 
Assizes  Norfolk,  Tr.  per  pais,  369  ;   Wadding- 
ton  v.  Oliver,  5  Bos.  &  P.,  61  ;   BOOM  v.  Eyre, 
1  H.  Bl.,273.n.a;  1  Saund.,820  b;  Chit.Cont., 
273  ;  2  Stark.  Ev.,  640-643. 

II.  The  condition  of  the  agreement  set  up 
by  the  defendant, being  in  its  nature  divisible, 
the  delivery  of  the  whole  quantity  was  not  a 
condition  precedent.     The  rigid  doctrine  ap- 
plicable to  agreements  for  work  and  labor, does 
not  control  this  case.  Havclock  v.  Geddet.lQ  East, 
555;  Davidson  v.Gvtynne,  12  Id.. 881, 889;  Ben- 
1  »O*]  nett  v.  Exr'sof  *Puley,  7  Johns.,  250  ; 
Tompbns  v.  Elliot.  5  Wend.,  496  ;  1  Chit.  PI., 
814. 

III.  The  plaintiff  was  guilty  of  no  laches, 
but  waa  proceeding  to  deliver  the  hay  in  the  or- 
dinary manner  of  performing  such  agreements 
when  bin  further  and  full  performance  was 
rendered  impossible  by  the  act  of  Qod,  viz.: 
the  closing  of  the  river  at  an  unusually  early 
period.  1  Saund.,  216,  n.  2;  Mountey  \.  Drake. 

10  Johns..  27.  and  cases  cited  ;  Taylor  v.  Bui- 
len,  6  Cow..  627.  per  Spencer,  J.;  Bull..Y.  P., 
164 ;  Hesketh  &  Gregg,  Tr.,  27,  G,  2.' 

l.-Sed  vide  2  Saund.,  422  a. 
WKND.  18. 


IV.  General  indebitatus  assumpsit  is  the  prop- 
er and  only  remedy  in  this  case.  Tattle  v.Mayo, 
7  Johns.,  132;    Linningdale  v.  Livingston,  10 
Id..  36  ;  Burdick  v.  Green,  10  Id.,  14  ;    Dubois 
v.  Canal  Co.,  4  Wend..  285;  Jewell  v.  Schroep- 
pelA  Cow.,  564:  Farran  v. Nightingale,  1  Esp., 
6*9  ;  Towers  v.  Burritt,  1  T.  R,  133  ;  1  Chit. 
PI.,  338. 

V.  The  defendant  cannot  in  this  suit,  show 
that  he  has  sustained  the  damages  alleged  in 
his  notice   "in   mitigation"  of  the  plaintiff's 
claim.    That  is  proper  only  in  cases  where  the 
value  of  the  identical  commodity  sold  is  less 
than  the  price  agreed  on,  and  the  vendor  has 
practiced  some  fraud  or  deceit  in  relation  to 
its  nature  or  quality.     Such  damages  are  not 
admissible  as  a  set-off,  the  amount  being  alto- 
gether unliquidated.     Farnsworth  v.  Gerrard, 

1  Camp.,  38;  Reab  v. McAllister,  8  Wend. ,122, 
123,  per  Chancellor;  Butts  v.Collins.lS  /d.,139; 

2  Stark.  Ev.,  639-645. 

Points  insisted  on  by  counsel  for  defendant  in 
error. 

I.  The  plaintiff  below  was  not  entitled  to 
maintain  an  action  of  assumpsit  for  the  hay  de- 
livered by  him;  he  could  not  maintain  the  ac- 
tion on  the  express  contract,  because,  by  the 
terms  of  that  contract,  he  was  not  to  be  paid 
until  the  whole  quantity  was  delivered;  nor 
could  he  maintain  it  on  an  implied  contract, 
because  a  contract  cannot  be  implied,  where 
goods  are  sold  under  an  express  contract,  which 
continues  in  force  and  unrescinded.     2  Phil. 
Ev.,  83,  n.;  1  Saund..  3206;  M'Millan  v.  Van- 
derlip,  1 2  Job  ns. ,  1 65 ;  * Jenn  ings  v.  Camp, T*  191 
13/d.,94;  Ketchumv.Evertxm.Id.,  865;  Stephens 
v.  Beard,  4  Wend.,  004;  Waiting  v.  Sullivan.  7 
Mass.,  109;  Champlin  v.  Butler,  18  Johns.,  169; 
Robertson  v.  Lynch,  Id.,  451;  Reab  v.  Moor,  19 
Id.,  341;  Clark  v.  Smith,  14  Id.,  326. 

II.  If  the  plaintiff  below  was  entitled   to 
maintain  his  action,  the  defendant  had  a  right 
to  give  evidence  of  loss  or  damage  sustained  l»y 
him  in  consequence  of  the  plaintiff's  default  in 
delivering  the  whole  quantity  of  hay  contracted 
to  be  delivered;  and  if  so,  it  is  manifest  Mint 
the  loss  of  the  defendant  far  exceeded  the  claim 
of  the  plaintiff,  for  the  quantity  of  hay  deliv- 
ered. McAllister  v.  Reab,  4  Wend.,  483,  and  S. 
0.,SId.,lOQ,  in  the  Court  for  the  Correction  of 
Errors. 

After  advisement,  the  following  opinion  was 
delivered, 

By  the  Chancellor.  This  is  an  action  to 
recover  compensation  for  the  value  of  hay  de- 
livered in  part  performance  of  a  contract  to  de- 
liver a  larger  quantity,  and  to  be  paid  for  when 
the  whole  was  delivered.  From  the  facts  stated 
in  the  special  verdict  there  is  no  doubt  that  the 
non-performance  of  the  contract  in  full  has 
never  been  waived  by  any  act  of  the  defendant; 
and  it  is  iiKo  very  probable  from  the  facts  stated 
in  the  special  verdict  that  he  must  have  sus- 
tained considerable  damage  by  the  non  delivery 
of  the  residue  of  the  hay  according  to  the  con- 
tract. It  is  not  found  by  the  verdict  that  the 
plaintiff  offered  to  deliver  the  residue  of  the 
hay  after  the  time  specified  in  the  agreement, 
or  that  he  ever  requested  the  defendant  to  re- 
turn the  hay  which  had  been  actually  delivered. 
Neither  was  that  necessary,  if  some  of  the  re- 
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cent  cases  in  England  on  this  subject  can  be 
considered  as  law  in  this  State.  In  Oxendale 
v.  WitheraU,  9  Barn.  &  C.,  386,  it  was  held  that 
the  party  who  had  failed  to  perform  his  con- 
tract could  recover  against  the  other,  who  had 
not  been  in  fault,  for  the  wheat  delivered  in 
part  performance  of  his  agreement,  unless  the 
defendant  had  returned  the  wheat  delivered. 
This  decision,  carried  to  the  extent  it  was  in 
that  case,  cannot  be  considered  as  good  law 
192*]  *anywhere  ;  for  it  is  not  founded  upon 
any  equitable  principle, and  is  contrary  not  only 
to  justice,  but  also  to  common  sense.  The  only 
way  I  can  account  for  it,  is  upon  the  supposi- 
tion that  the  facts  of  the  case  are  not  properly 
stated  in  the  report;  or  that  the  injustice  of  re- 
quiring the  party  who  was  not  in  fault  to  be 
at  the  expense  of  returning  to  the  other  party 
bulky  articles  of  this  description,  or  even  of 
seeking  him  for  the  purpose  or  making  an  of- 
fer to  return  them  to  protect  himself  from  an 
action,  was  not  presented  to  the  consideration 
of  the  court.  Again;  in  that  case,  as  in  this, 
the  contract  was  not  to  deliver  the  whole  quan- 
tity at  one  time,  but  to  deliver  the  whole  with- 
in acertain  specified  period.  Neither  was  there 
any  agreement  either  express  or  implied,  that 
the  defendant  should  not  be  permitted  to  sell 
or  use  the  several  parcels,  delivered  from  time 
to  time,  until  the  latest  period  for  completing 
the  contract  had  actually  expired.  Here  the 
contract  was  to  deliver  a  large  quantity  of 
pressed  hay  upon  the  dock  at  Rhinebeck,  be- 
tween Sep.  12  and  the  closing  of  the  naviga- 
tion  on  the  river;  from  which  it  is  fairly  to 
be  inferred  that  it  was  understood  by  both  par- 
ties that  it  was  to  be  transported  from  thence 
to  the  market  where  such  an  article  as  pressed 
hay  was  used,  by  water,  and  while  the  river 
remained  open.  The  plaintiff,  therefore,  was 
not  bound  to  take  all  the  hay  to  the  dock  at 
once;  but  the  defendant,  by  his  contract,  was 
bound  to  receive  it  in  reasonable  parcels,  as  it 
was  brought  to  the  place  appointed  for  the  de- 
livery within  the  time  specified.  Lewis  v.  Wei- 
don,  3  Rand.,  71.  Neither  is  it  the  sensible  con- 
struction of  this  agreement  that  the  defendant 
was  to  keep  the  52  tons  of  hay  on  hand  at 
Rhinebeck  dock,  until  after  the  navigation 
closed,  for  the  purpose  of  seeing  whether  the 
other  party  intended  to  perform  his  agreement 
as  to  the  delivery  of  the  residue.  The  idea  of 
founding  an  action  upon  the  neglect  of  the  de- 
fendant to  return  the  hay  delivered  in  such  a 
case,  therefore,  is  not  founded  in  good  sense. 
And  I  confess  I  can  see  no  ground  for  the  dis- 
tinction which  has  been  established  by  the  En- 
glish cases,  since  the  Revolution,  between  the 
part  performance  of  a  contract  for  labor  and  a 
193*1  'partial  performance  of  a  contract  for 
the  delivery  of  specific  articles  under  such  an 
agreement  as  this.  If  the  52  tons  of  hay  de- 
livered under  this  contract  were  in  N.  Y.  at  the 
time  the  navigation  closed,  as  it  may  fairly  be 
presumed  they  were,  if  the  defendant  had  paid 
a  reasonable  attention  to  his  own  interest,  or  if 
the  wheat  in  the  case  of  Oxertdale  v.  WitheraU, 
had  been  sold  or  converted  into  flour  before 
the  failure  of  the  plaintiff  to  perform  the  resi- 
due of  his  contract,  it  would  be  about  as  un- 
reasonable to  require  the  defendant  to  return 
the  hay  to  the  plaintiff  as  it  would  be  to  return 
842 


the  fruits  of  the  labor  of  a  man  who  had  neg- 
lected to  perform  his  contract  for  labor  in 
full. 

If  any  action  can  be  sustained,  in  such  a  case, 
by  the  party  who  has  failed  to  perform  his  con- 
tract, without  any  tault  or  acquiescence  or 
waiver  of  a  strict  performance  by  the  party 
who  has  received  the  benefit  of  the  part  per- 
formance, it  must  be  upon  the  equitable  prin- 
ciple recognized  by  the  Supreme  Court  of  N. 
H.  in  Button  v.  Turner,  6  N.  H.,  492.  The 
principle  adopted  in  the  case  referred  to  is, that 
it  is  unconscientious  and  inequitable  for  a  party 
who  has  been  actually  benefited  by  the  part 
performance  of  a  contract,  above  or  beyond  the 
damages  he  has  sustained  by  the  non-perform- 
ance of  the  residue  of  the  agreement,  to  retain 
this  excess  of  benefit  without  making  the  oth- 
er party  a  compensation  therefor;  and  that  this 
excess  of  benefit  arising  from  the  part  perform- 
ance of  the  other  party,  forms  a  new  considera- 
tion upon  which  the  law  implies  a  promise  to 
pay  for  the  same,  and  which  excess  of  benefit, 
therefore,  may  be  recovered  in  the  equitable 
action  of  assumpsit.  But  if  the  nature  of  the 
part  performance  is  such  that  the  other  party 
can  reject  the  benefit  received  therefrom,  as  by 
offering  to  return  specific  articles  received  in 
part  performance,  but  not  actually  converted 
or  used,  he  is  at  liberty  to  do  so,  and  to  reserve 
his  remedy  for  the  non  performance  of  the 
contract.  Courts  of  equity  sometimes  act  upon 
a  similar  principle  in  relieving  a  party  against 
a  penalty  or  forfeiture  arising  from  misfortune 
or  the  neglect  of  a  party  to  perform  his  agree- 
ment and,  perhaps,  in  some  cases,  it  has  been 
done  where  the  forfeiture  was  incurred  will- 
fully *and  intentionally,  without  any  [*194t 
pretense  of  excuse  arising  from  mistake  or  in- 
ability to  perform.  With  the  exception  of  this 
last  class  of  cases,  if  courts  of  justice  were  at 
liberty  to  make  new  laws  instead  of  adminis- 
tering those  which  are  already  in  existence, and 
upon  which  the  contract  of  the  parties  litigant 
are  supposed  to  be  founded,  or  if  this  was  a 
new  question  upon  which  a  court  in  this  State 
was  now  to  pass  for  the  first  time  in  settling  a 
principle  upon  the  flexibility  of  the  common 
law  as  applied  to  new  cases,  I  see  no  reasonable 
objection  to  the  transferring  these  principles 
of  the  Court  of  Chancery  to  courts  of  common 
law,  in  cases  of  mere  personal  contracts,  not 
founded  upon  agreements  relative  to  the  sale 
or  transfer  of  an  interest  in  real  estate.  But  I 
consider  this  question  as  settled  in  this  State, 
by  a  uniform  course  of  decisions  for  the  last  25 
years,  during  which  time  the  laws  have  under- 
gone a  most  thorough  revision  by  the  Legisla- 
ture, without  any  attempt  to  change  the  law  in 
this  respect,  as  settled  by  the  Supreme  Court.  I 
I  think  it  belongs,  therefore,  to  the  Legislature, 
and  not  tothiscourt.tomakeachangein  the  law 
in  this  respect,  if  such  a  change  is  deemed  to  be 
expedient  and  useful  to  the  community.  The 
only  possible  objection  I  can  perceive  to  such 
a  change  is,  that  it  may  be  a  strong  temptation 
to  negligence  in  the  performance  of  personal 
contracts,  as  the  known  practice  of  the  Court 
of  Chancery,  unquestionably,  is  with  respect 
to  agreements  for  the  sale  or  purchase  of  real 
property.  The  conclusion  at  which  I  have  ar- 
rived on  the  question  as  to  the  plaintiff's  right 
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•to  recover  at  all  in  such  a  case,  which  was  the 
principal  question  before  the  Supreme  Court, 
entitles  the  defendant  to  a  judgment  upon  this 
spechl  verdict,  upon  the  facts  found  thereby.' 
195*]  *If,  however,  the  majority  of  the 
court  should  happen  to  differ  with  me  in  opin- 
ion upon  this  question,  there  are  great  difficul- 
ties in  the  case  arising  from  the  form  in  which 
the  parties  have  thought  proper  to  bring  the 
ca*e  before  this  court.  It  appears,  from  the 
opinion  of  the  Supreme  Court,  that  the  case 
was  argued  there  upon  a  bill  of  exceptions,  and 
that  a  new  trial  was  awarded.  In  that  court, 
two  questions  were  presented,  either  of  which, 
if  decided  in  favor  of  the  defendant,  was  suf- 
ficient to  sustain  the  judgment  awarding  a  ve- 
nire de  novo.  The  parties  have,  however,  by 
consent  I  presume,  changed  the  form  of  the 
record;  and  it  now  comes  before  us  in  the  shape 
of  a  special  verdict,  without  any  new  trial  act- 
ually had,  and  without  arguing  the  case  again 
"before  the  Supreme  Court  in  that  shape.  I  see 
no  objection  to  this  court,  so  far  as  the  special 
verdict  presents  the  same  questions  which  were 
argued  and  passed  upon  in  the  Supreme  Court, 
and  entitled  the  parties  to  the  same  judgment 
l!»($*J*here.  One  of  the  questions  upon  which 
the  Supreme  Court  passed, in  the  shape  in  which 
the  cause  was  brought  before  them  wap,  that 
even  if  the  plaintiff  was  entitled  to  recover,  the 
circuit  judge  was  wrong  in  refusing  to  receive 
evidence  of  the  amount  of  damages  which  the 
defendant  had  sustained  by  the  non-delivery  of 
the  residue  of  the  hay,  according  to  the  con 
tract.  In  this,  I  think,  the  decision  of  the  Su- 
preme Court  was  clearly  right.  The  claim  for 
the  reduction  was  not  in  the  nature  of  a  legal 

1.— The  judgment  of  the  Supreme  Court,  now  af- 
firmed upon  writ  of  error  by  the  court  of  dernier 
TVS  >rt  in  this  State,  being  in  direct  conflict  with  the 
case  of  Oxendale  v.  Witherell,  9  Barn.  &  C.,  3«0,  de- 
cided in  the  K.  B.  of  England  in  1829.  the  following: 
review  of  the  cases  cited  and  urged  in  argument  by 
the  counsel  for  the  plaintiff  in  error  in  support  of 
the  decision  of  Oxendale  v.  Witherell,  is  submitted 
by  the  reporter  to  the  profession. 

The  first  case  which  will  be  noticed  is  that  of 
Barker  v.  Sutton,  decided  at  the  Norfolk  Assizes  in 
1062,  found  in  Cora.  Dig.,  tit.  Action.  F,  2.  This  case 
was  decided  at  a  time  when  the  courts  almost  inva- 
riably founded  their  construction  of  the  depend- 
•  I,  \  or  independency  of  covenants  and  agreements 
on  artificial  and  subtle  distinctions  without  regard- 
ing the  intent  and  meaning  of  the  parties,  and  too 
often  held  agreements  in  contracts  of  the  kind  in 
question  as  independent,  contrary  to  the  real 
•ease  of  the  parties  and  the  true  justice  of  the  case, 
so  that  where  there  were  covenants  on  both  sides, 
and  an  action  was  brought  by  one  party  for  the 
ii»n-l>crformance  of  the  other,  he  was  permitted  to 
recover,  although  the  plaintiff  had  wholly  failed  to 
perform  tlio  stimulations  on  his  part,  and  the  only 
remedy  allowed  t.<>  the  defendant,  was  a  cross-action. 
This  was  the  principle  of  the  decision  in  Barker  v. 
Sut  inn,  as  is  manifest,  from  the  report  of  the  case  in 
Trials  per  paw,  409.  The  principle  of  that  decision 
has,  however,  long  since  been  repudiate  both  in 
Knifland  and  In  this  State,  and  the  rule  now  is  that 
i-.ix-enanM.  etc.,  are  to  be  construed  to  be  either  de- 
pendent or  Independent,  according  U>  the  Intention 
iiii'l  meaning  of  tin-  parties  collected  from  the  terms 
of  the  contract,  and  the  good  sense  of  the  case,  with- 
out regard  to  technicalities  or  the  collocation  of 
the  several  stipulations.  The  case  of  Barker  v.  rttit- 
t.ni  IMMII-  under  tin-  review  of  the  SiiprvraoOiurtof 
thlsStaf)  In  McMillan  v.  Vanderllp.  12  Johns..  Itt, 
and  was  rvf  used  to  be  rcoognlzwl  as  law.  It  is  be- 
lloved  that  from  the  time  of  the  decision  of  Barker 
v.  Sutton.  In  int.'.  until  the  argument  of  the  case  of 
McMillan  v.  Vanderlip.  in  1815,  a  period  of  I  A3  year*, 
•that  OMB  was  never  cited  as  an  authority  or  acted 
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set-off,  which  the  party  was  only  entitled  to 
under  the  provisions  of  the  statute  on  that  sub- 
ject. But  it  was  founded  upon  the  principle, 
that  it  would  be  unjust  and  inequitable  to  per- 
mit the  party  who  had  violated  his  contract 
to  recover  the  full  value  of  the  hay  delivered, 
without  making  the  other  party,  who  was  not 
in  fault,  compensation  for  the  injury  he  had 
sustained  by  the  non-performance  of  the  agree- 
ment. If  the  Supreme  Court  were  right  upon 
this  question,  but  *wrong  upon  the  [*lf)7 
other,  there  is  nothing  in  the  special  verdict 
from  which  we  can  ascertain  whether  the 
plaintiff  or  the  defendant  is  entitled  to  judg- 
ment upon  the  facts  found,  or  whether  the  dam- 
ages which  appear  to  have  been  given  by  the 
jury  for  the  plaintiff  hypothetically,  are  the 
proper  amount  to  be  recovered  upon  the  facts 
found.  It  does,  indeed,  appear,  by  computa- 
tion, that  the  amount  of  the  damages  inserted 
in  the  special  verdict  is  the  whole  value  of  the 
hay  delivered  at  the  contract  price,  with  inter- 
est thereon,  to  the  quarto  diepost,  deducting  the 
$100  paid  by  the  defendant  in  advance.  But 
whether  the  injury  the  defendant  received  by 
the  non-delivery  of  the  residue  of  the  hay,  to- 
!  gether  with  the  $100  thus  paid  in  advance,  was 
more  or  less  than  the  amount  of  the  54  tons 
delivered  at  the  contract  price,  nowhere  ap- 
pears, even  by  inference  from  the  facts  proved. 
A  special  verdict  should  draw  the  conclusions 
of  fact  from  the  evidence;  and  not  find  mere 
evidence,  and  *leave  it  to  the  court  to  [*11)8 
draw  the  conclusions  therefrom.  If  the  par- 
ties meant  that  it  should  be  inferred  that  the 
injury  to  the  defendant  was  more  than  the 
value  of  the  hay  delivered,  they  should  have 

upon  by  a  court  until  the  trial  of  this  cause  in  1832. 
See,  also,  a  note  to  the  case  of  Champion  v.  Short.  1 
Camp.,  53. 

Next  in  order  is  Boono  v.  Eyre,  reported  In  a  iwtc 
to  the  case  of  Duke  of  St.  Albans  v.  Shore,  1  H.  HI.. 
373.  Here,  probably  from  considerations  of  the 
hardship  of  the  case,  Ld.  Mansfield  was  induced  to 
lay  down  the  rule,  that  "  where  mutual  covenants 
go  only  to  a  part  of  the  consideration,  where  a 
breach  may  be  paid  for  in  damages,  then  the  defend- 
ant has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent."  Thisrule.though 
perhaps  it  may  be  justified  as  applied  to  a  Question 
of  special  pleading  arising  on  demurrer,  it  is  numbly 
submitted,  is  indefensible  when  sought  to  be  ap- 
plied in  settling  the  rights  of  parties  on  the  merits, 
on  the  trial  of  a  cause.  The  result  of  the  rule  is.  that 
the  dependence  or  independence  of  covenants  is  to 
be  determined  not  by  a  construction  of  the  contract 
Itself,  but  by  facts  subsequently  transpiring,  al- 
though there  be  no  waiver  of  performance  of  a  con- 
dition precedent:  that  although  when  the  contract 
is  entered  into,  the  covenants  go  to  the  whole  con- 
sideration on  both  sides,  are  mutual  conditions,  the 
one  precedent  to  the  other,  yet  that  thu  fact  of  a 
part  performance  destroys  the  whole  character  of 
the  con  tract,  and  renderathatan  Independent  which 
was  before  a  dependent  covenant.  Thin  case,  al- 
though recognized  as  good  law  in  Campbell  v.  Jones. 
6  T.  It..  572,  was  virtually  overruled  in  Glazobrook 
v.  Woodrow.  8  Id.,  Uflrt:  and  even  Campbell  v.  Jones 
was  not  wholly  founded  upon  It  It  was.  however. 
subsequently  it-cognized  In  Kngland  In  10  Kast,  :Wrt 
and  .V.I.  and  In  12  M..  W7.  and  WM  acted  upon  in  this 
State  In  7  Johns..  2.V).  7  WVnd..  112. and  II  M..«7  :  but. 
In  almost  every  earn*  In  which  It  has  bwn  raootmited. 
It  has  been  conceded  by  the  Judges  that  If  the  terms 
of  the  contract  bo  such  as  to  leave  no  doubt  of  the 
Intention  of  th«>  part  leu  that  performance  should 
precede  payment,  the  courts  cannot  do  otherwise 
than  to  carry  such  InVntion  Into  effect. 

Waddlngton  v.  Oliver.  5  Bos.  *  P..  AO.  or  nt  least 
the  latter  clause  of  the  opinion  delivered  In  that 
case,  was  also  relied  on  by  the  counsel  for  the  plalnt- 
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said  so  in  the  special  verdict  in  express  terms. 
In  that  case,  the  conclusion  of  law  upon  the 
facts  would  have  been  plain;  and  the  defend- 
ant would  have  been  entitled  to  judgment  upon 
the  special  verdict  on  this  last  point,  whatever 
had  been  the  decision  of  this  court  upon  the 
first.  The  value  of  hay  in  market  in  the  City 
of  N.  Y.  in  the  course  of  the  ensuing  winter,  is 
no  evidence  of  what  it  could  have  been  pur- 
chased for  there,  immediately  after  the  river 
closed, which  is  the  proper  time  for  computing 
its  value.  But  even  from  that  should  be  de- 
ducted what  it  would  have  cost  the  defendant 
to  transport  the  hay  from  Rhinebeck  to  N.Y., 
had  it  been  delivered  before  the  navigation 
199*]  closed.  Without  these  facts,  it  is  im- 
possible for  any  person  to  infer  that  the  injury 
to  the  defendant  was  more  than  the  value  of 
the  hay  delivered. 

If  the  question  had  come  before  the  Supreme 
Court  on  this  special  verdict,  and  the  defend- 
ant was  right  in  his  first  point  as  well  as  the 
second,  the  judgment  should  as  now  have  been 
in  his  favor,  notwithstanding  the  defective 
finding  of  the  facts  as  to  the  last  point.  But  if 
he  was  wrong  as  to  the  first  point  and  right  as 
to  the  last,  then  a  venire  de  novo  should  have 
been  awarded;  and  if  that  court  had  given 
judgment  for  either  party  erroneously,  instead 
of  awarding  a  venire  de  novo,  this  court,  upon 
a  writ  of  error,  would  have  corrected  the  pro- 
ceeding, and  would  have  given  such  judg 
ment  as  the  court  below  ought  to  have  given. 
But  as  the  question  upon  the  defective  finding 
has  never  been  before  the  Supreme  Court  for 
its  decision,  we  cannot  reverse  the  judgment 
on  that  account. 

iff  in  error.  In  this  case  an  agreement  was  entered 
into  in  Sep.,  1804.  whereby  the  plaintiff  agreed  to 
sell  to  the  defendant  100  bags  of  hops,  at  56s.  per 
100,  to  be  delivered  before  Jan.  1, 1805.  Dec.  12,  the 
plaintiff  delivered  12  baps,  and  on  the  next  day 
brought  a  suit  for  the  recovery  of  the  value  of  the 
hops  delivered.  It  was  held  by  the  court  that  the 
action  did  not  lie.  that  the  contract  being1  entire 
could  not  be  split  up,  and  that  an  action  would  not 
lie  until  the  whole  quantity  was  delivered,  or  until 
the  time  for  delivering;  the  whole  quantity  had  ar- 
rived. If  the  case  be  correctly  reported,  and  the 
court  in  the  latter  clause  of  the  opinion  meant  to 
say,  that  the  plaintiff  would  be  entitled  to  his  ac- 
tion by  showing  a  delivery  of  part  of  the  hops,  pro- 
vided he  waited  to  bring;  his  action  until  the  time 
should  have  elapsed  in  which  the  whole  quantity 
was  to  have  been  delivered  according;  to  the  terms 
of  the  agreement,  then  It  is  but  a  repetition  of  the 
rules  laid  down  in  Barker  v.  Button,  viz. :  "  Rule  3. 
The  time  being;  past  it  is  now  a  duty  and  indelritat'ns 
attsumptsit  lies,  and  "  Rule  4.  The  defendant  has  his 
remedy  for  non-delivering;  the  residue,"  which  rules 
It Js  trusted  have  been  shown  to  have  been  lorig  since 
exploded.  It  is  supposed,  however,  that  perhaps 
the  whole  difficulty  of  this  case  is  attributable  to  a 
typographical  error  in  the  printing  of  the  word 

or,  for  the  word  "nor."  in  the  concluding  para- 
graph of  the  opinion,  for  it  is  incredible  that  the 
court  meant  to  lay  down  the  position  that  the  right 
of  action  which  depended  upon  the  delivery  of  the 
whole  quantity  could  accrue  by  the  delivery  of  a 
part  and  the  mere  lapse  of  time.  In  McMillan  v. 
Vanderlip.  the  late  Ch.  J.  Spencer  observed  in  refer- 
ence to  this  last  clause  in  the  opinion  in  Wadding- 
ton  v.  Oliver,  that  he  could  not  perceive  the  grounds 
on  which  it  rested ;  and  perhaps  it  is  not  too  much 
to  add  that  they  are  not  discoverable  by  human  in- 
tellect. When  the  time  for  performance  is  elapsed, 
and  the  default  of  the  party  is  consummated,  upon 
what  principle  of  law  can  it  be  said  that  he  has  then 
a  ripht  of  action  which  he  had  not  before  ? 

Linningdale  v.  Livingston,  10  Johns.,  36,  was  also 
cited.  The  decision  in  this  case  does  not  recognize 
the  principle  of  the  case  of  Oxendale  v.  Witherell, 
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If  the  majority  of  the  court  agree  with  me  in 
the  conclusion  at  which  I  have  arrived  upon 
the  first  point,  the  judgment  should  be  af- 
firmed; but  if  they  agree  with  me  upon  the  last 
point,  and  not  upon  the  first,  the  writ  of  error 
should  be  dismissed;  so  that  the  plaintiff  in  er- 
ror may  seek  his  remedy,  if  he  has  any,  by  an 
application  to  the  Supreme  Court. 

For  the  reasons  before  stated,  I  must  vote 
fcr  an  affirmance  of  the  judgment. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court, 
divided  as  follows: 

In  the  affirmative — Senators  Beckwith,  J.  P. 
Jones,  Loomis,  Paige,  Spraker,  TaUmadge,  Wa- 
ger, "Willed,  Wwks — 9. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, the  *CHANCELLOR,  and  Senators  [*2OO 
Armstrong,  J.  Btarddey,  L.  Bear dsley,' Down- 
ing, Edwards,  Fox,  Johnson,  H.  F.  Jones,  Lacy, 
McLean,  Powers,  Sterling ,  Tracy ,  VanDyck — 16. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 13  Wend.,  258. 

Entire  contract— Full  performance  a  condition  pre- 
cedent to  recovery  on. 

Commented  on— 48  Barb..  167, 172. 

Distinguished— 20  N.  Y.,  428. 

Cited  in— 22  Wend.,  665  ;  5  Denio,  408 ;  9  N.  Y.,  95 ; 
17  N.  Y.,185;  26  N.  Y..  222;  33  N.  Y..  458;  69  N.  Y., 
237;  2Keyes,  319:  2  Abb.  App.  Dec.,  333:  4  Barb.,  44; 
14  Barb.,  179;  4  Abb.  Pr.,  434 :  3  Abb.  N.  S.,  65 ;  3 Rob.. 
183;  4  Rob.,  96;  2  Sweeny,  271;  3  E.  D.  S-,  656;  IDaly, 
201 :  Abb.  Adm.,  182. 

Breach  of  contract— Damages. 

Distinguished-8  N.  Y.,  344. 

Cited  in— 8  Barb.,  427. 

but  is  founded  on  the  familiar  principle  that  where 
performance  in  full  on  the  part  of  the  plaintiff  has 
become  impossible  by  the  act  of  the  defendant,  and 
there  has  been  a  performance  in  part,  an  action  lies. 
Ch.  J.  Spencer,  in  subsequently  commenting  upon 
this  case  in  Jennings  v.  Camp,  13  Johns..  97,  says, 
that  "  the  position"  laid  down  in  that  case  "  never 
was  intended  to  embrace  the  case  of  a  willful  dere- 
liction of  the  contract  when  partly  executed,  by  one 
of  the  parties,  without  the  assent  and  against  the 
will  of  the  other."  The  counsel  for  the  plaintiff  in 
error  also  cited  Bennet  v.  Pixley's  Ex'rs,  7  Johns., 
250,  and  Tompkins  v.  Elliot,  5  Wend.,  496.  In  the 
first  of  these  cases  it  is  conceded  that  the  court  re- 
pose themselves  on  the  decision  in  Boone  v.  Eyre, 
respecting  which  the  reader  is  referred  to  the  ob- 
servations made  above :  but  in  the  second  case, 
though  Boone  v.  Eyre  is  referred  to,  the  decision 
of  the  court  is  expressly  put  upon  the  ground  that 
the  covenants  were  independent. 

The  note  of  Sergeant  Williams,  attached  to  the 
case  of  Pordage  v.  Cole,  1  Saund.,  320,  is  the  only 
remaining  authority  cited,  upon  which  an  observa- 
tion will  be'  ventured.  It  is  gratefujly  admitted 
that  the  best  rules  as  to  the  construction  of  cove- 
nants, etc., whether  dependent  or  independent, with 
which  the  profession  have  been  favored,  are  to  be 
found  in  this  note.  The  learned  annotator  has  done 
much  to  scatter  the  mist  in  which  the  subject  was 
involved,  but  it  respectfully  submitted,  when  he 
laid  down  his  3d  general  Rule,  as  deduced  from  the 
case  of  Boone  v.  Eyre,  that  he  was  not  as  successful 
as  he  was  in  respect  to  his  other  rules :  for  if  it  be 
true  that  it  is  the  duty  of  courts  to  carry  into  effect 
the  contracts  of  parties,  then  in  a  case  where  it  is 
manifest  upon  the  most  liberal  construction  of  the 
contract  itself,  and  even  taking  into  view  a  part 
performance  of  the  contract  as  evidence  of  inten- 
tion, that  it  was  the  intent  and  meaning  of  the  par- 
ties that  performance  should  precede  payment,  the 
rule  of  Serg.  Williams  that  a  part  performance  will 
authorize  an  action,  and  that  the  opposite  party  is- 
driven  to  his  suit  to  recover  damages  for  the  non- 
performance  of  the  residue,  cannot  be  law. 
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DANIEL  SPRAKER 
NICHOLAS  VAN  ALSTYNE,  ETC. 

Wills— Devise  to  Two  Sons  Without  Words  of  Per- 
petuity, Directing  Payment  of  Debts — Fee  by 
Implication — Personal  Charge — Exoneration 
of  Personal  Property  from  Payment  of  Debts. 

Where  a  testator  devised  lands  to  two  of  his  sons 
•without  words  of  perpetuity,  but  directed  them  to 
pay  all  his  debts,  disposed  of  all  his  household  goods, 
and  movable  effects  to  his  wife.and  created  no  estate 
in  remainder,  as  to  the  property  devised  to  his  sons, 
and  where,  from  the  tenor  of  the  whole  instrument, 
it  was  manifest,  that  the  testator  intended  to  dispose 
of  the  whole  estate:  it  was  held,  that  the  charge 
upon  the  sons  was  personal,  and  that,  by  necessary 
implication,  they  took  a  fee  in  the  premises  devised 
to  them,  although  in  other  devises  in  the  same  will 
words  of  perpetuity  were  used. 

If  it  is  manifestly  the  intention  of  the  testator, 
that  the  devisee  shall  pay  debts  or  other  charges,  in 
respect  to  the  land  devised  to  him.  and  not  merely, 
that  he  shall  pay  such  debts  or  charges,  out  of  the 
income  or  profits  of  the  land  devised,  the  charge  is 
personal  upon  the  devisee,  and  he  takes  a  fee  by  im- 
plication, although  the  devise  be  without  words  of 
perpetuity. 

Personal  property,  specifically  bequeathed,  and 
not  as  a  mere  reriduum,  is  not  the  primary  fund  for 
the  payment  of  debts,  if  by  the  same  will,  lands  are 
given  to  the  sons  of  the  testator,  who  are  directed 
to  pay  his  debts:  to  exonerate  the  personal  property, 
in  such  case  it  is  not  necessary  that  there  should  be 
express  words  of  exoneration. 

Citations— 18  Johns.,  31 :  10  Johns.,  148;  1  Anders.. 
35 ;  6  Co.,  16  a ;  4  East,  496 ;  2  A.  K.  Marsh.,  232 ;  Co. 
Lit.,  9  b ;  Cowp.,  841  ;  1  Roll.  Abr.,  834 ;  2  Show..  38 ; 
3  Grcenl.,  239 ;  4  Madd.,  148 ;  5  Madd.,  72 :  1  R  S.,  740, 
sec.  2 :  1  Munf .,  549 ;  11  Mass.,  528:  8  Mass.,  3:  6  Binn., 
94. 

ERROR  from  the  Supreme  Court.  Nicholas 
Van  Alstyne  and  his  wife  Cornelia  brought 
an  action  of  ejectment  against  Daniel  Spraker, 
for  the  recovery  of  an  undivided  share  of  cer- 
tain lands,  situate  in  the  County  of  Moutgooi- 
ery,  wnich  they  claimed  in  right  of  the  said 
Cornelia  as  one  of  the  heirs  at  law  of  her  fa- 
ther, Cornelius  M.  Van  Alstyne.  The  defend- 
ant claimed  the  premises  in  question  under 
title  derived  from  Martin  Van  Alstyne  as  a 
devisee  under  the  will  of  Cornelius  M.  Van  Al- 
styne,  who,  July  12,  1787,  made  his  last  will 
and  testament.  By  this  will,  the  testator  gave 
to  his  wife  all  his  household  goods  and  mova- 
ble effects  whatsoever,  and  directed  that  she 
should  be  maintained  out  of  his  estate  during 

NOTE.— WiUs—  Derite  —  Fee,  by  implication— Charge 
upon  devisee.  See  Jackson  v.  Martin,  18  Johns.,  31. 
noU.  See,  also,  Jackson  v.  Bull.  10  Johns..  148;  Har- 
ris v.  Fly,  7  Paige,  421 :  Barbeydt  v.  Barhcydt,  20 
Wentl..  r>7»i;  Mcl^-llim  v.Turner,  15  Me.,  438;  Schoon- 
maker  v.  Stockton,  :J7  Pa.  St.,  4«1 ;  Kellogg  v.  Blair. 
8  Met.,  322 ;  Wait  v.  Belding.  24  Pick.,  129:  Lithgow 
v.  Kuvuiiugh,  9  Mass..  Itil ;  Gardner  v.  Gardner.  3 
Maaon.  30tt;  BHI  v.  Sotrnmon.  15  N.  H.,  381 ;  Kingv. 
Ac •k.Tiniin,«7  I'.S.  (-'  Hlack).40H;  Totten  v.  Sprague, 
1&  Weekly  Dig.,  20ft;  Provoost  v.  Calyer.  82  N.  Y., 
M.r. ;  Skillinan  v.  Van  Pelt,  1  N.  J.  Eq.f  611 ;  Jones  v. 
Jones,  13  N  J.  K<|.,  £W;  Lindsay  v.  M'Cormuck,  8  A. 
K.  Mursh.  22»;  Bowers  v.  Porter.  4  Pick..  198;  Du- 
mond  v.  Stringham.  26  Barb.,  104:  Burllnghatn  v. 
Belillrig.  21  Wend.,  483:  Olmsted  v.  Harvey,  1  Barb.. 
102;  King  v.  Cole.  6  K.  I..  684. 

A  fee  is  not  rained  where  the  estate  is  particularly 
described  to  be  otherwise.  Tanner  v. Livingston,  12 

\V..,,,|  .  M;  Tnt.,1  \  T:it,,r.  1  Hurl...  4.11  ;  M.-rrill  V. 
Bn-ntly.  8  Fla..  2M  :  Dewltt  v.  Eldred.  4  Watt*.  &  8., 
414  ,  Fearing  v.  Swift. 97  Mass..  413. 

A  runt  invent  charge  nn  the  entntt  does  not  raise  a 
fee.  Jackson  v.  Harris,  8  Johns.,  141 :  Clarkson  v. 
Babcock.  12  Johns..  3H»;  Tanner  v.  Livingston.  12 
N'.-n.l..  M  :  Heart!  v.  Hortnn.  1  Den.,  185. 

»'fiientlly,  2  Jann.  Wills,  pp.  267-272,  and  au- 
thorities cited. 
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her  lifetime.  Next,  after  giving  to  his  eldest 
*son  Martin,  by  reason  of  his  prime-  [*20 1 
geniture,  30  shillings,  he  directed  that  all  his 
just  debts  should  be  paid  by  his  two  sons,  Mar- 
tin and  Cornelius.  He  then  gave  10  bis  son 
Daniel,  and  to  his  heirs  and  assigns  forever, 
certain  real  estate,  charging  him  with  the  sup- 
port of  a  relative,  and  directing  the  payment  of 
certain  legacies,  and  also  the  payment  of  a  cer- 
tain bond  due  to  one  Cornelius  Tymeson.  Then 
followed  a  devise  in  these  words:  ''Item.  I 
give  and  devise  unto  my  son,  Martin  Van  Al- 
styne, that  place  or  lot  of  low  lands  lying," 
etc.,  particularly  describing  certain  premises. 
Next,  a  similar  devise  of  other  lands  to  his  son, 
Cornelius;  and  then  he  devised  to  his  daughter, 
Cornelia,  and  her  heirs  forever,  a  lot  of  land  of 
66  acres,  charging  her  with  the  payment  of  two 
legacies  of  £50  to  each  of  his  two  sons,  Martin 
and  Cornelius,  and  lastly,  he  appointed  his 
friend,  Rynier  Van  Everen,  and  his  two  sons, 
Martin  and  Cornelius,  executors  and  overseers 
of  his  will.  The  testator,  after  making  his  will, 
executed  a  bond  to  one  C.  Van  Schelluyne, 
conditioned  for  the  payment  of  £281,  and  made 
a  sealed  note  for  about  £16  to  one  D.  Cornere, 
which  debts,  together  witn  anothei  of  $70  ow- 
ing to  one  J.  Lewis,  were  unpaid  at  the  time 
of  the  death  of  the  testator,  and  were  subse- 
quently paid  by  his  sons,  Martin  and  Cornelius. 
The  testator  died  in  1791  or  1792,  leaving  his 
son,  Martin,  living,  who  survived  him  until 
1799  when  he  also  died.  Upon  these  facts,  a 
verdict  was  entered  for  the  plaintiffs,  subject 
to  the  opinion  of  the  Supreme  Court,  upon  the 
question  whether  Martin,  by  the  will  of  the 
testator,  took  a  fee  or  only  a  life  estate  in  the 
premises  in  question.  A  case  was  accordingly 
made  up,  presenting  the  above  facts,  on  which, 
after  argument,  the  Supreme  Court  rendered 
judgment  in  favor  of  the  plaintiffs.  See  opin- 
ion deli  veied  in  Supreme  Court,  18  Wend.,  582, 
et  seq.  The  case  was  turned  into  a  special  ver- 
dict, and  the  defendant  sued  out  a  writ  of  er- 
ror. 

The  cause  was  argued  in  this  court  by, 
Messrs.  3.  Beardsley,  Atty-Oen.,  and  M. 
T.  Reynolds,  for  plaintiff  in  en  or. 

*  Messrs.  D.  Cady  and  S.  Steven«,[*2O2 
for  defendant  in  error. 

Points  insisted  on  by  the  counsel  for  plaintiff  in 
error. 

I.  By  the  will,  atd  the  acceptance  of  lh«  es- 
tate, the  sons,  Martin  and  Cornelius,  were  per- 
sonally charged  with  the  payment  or  the  debts 
of  the  testator;  and  the  charge  of  payment  or  the 
debts  of  the  testator,  upon  thepersonsMartinaud 
Cornelius,  was  in  respect  of  the  lands  devised 
to  them,  whereby  tbe  fee  passed  by  necessary 
implication.     18  Johns..  81;  10  Id..  148;  6  /-/". 
185,  191;  8  T.  R.,  856;  8  Id.,  457;  G'otfer'n CMC, 
6  Co..  16;  17  Johns..  221;  8  Burr..  1623;  Cowp., 
841;  6  Crui.,  276;  2  R.  8.,  57,  sec.  5;  1  Id.,  748; 
sees.  1,  2. 

II.  It  is  manifest  from  the  long  lapse  of  lime 
since  the  death  of  Martin  Van  Afo'yue,  being 
about  85  years  before  the  suit  was  commenced, 
that  the  plaintiffs,  who  re-ided  within  sight  of 
the  premises  in  question,  considered  them  to 
belong  to  Martin  in  fee. 

III.  That  this  was  the  understanding,  is  fur- 
ther   evident  from  the  acquiescence  of  the 
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plaintiffs  and  their  delay  in  bringing  suit;  in 
consequence  of  which,  they  would  lose  all  the 
metne  profits,  except  for  the  last  six  years.  12 
Wend.  83;  8  Cow..  56. 

IV.  Martin  and   Cornelius,   as  executors, 
were  not  bound  to  pay  the  testator's  debts  fur- 
ther than  they  might  have  assets,  and  it  does 
not  appear  they  had  any  assets;  nor  were  they 
the  only  executors. 

V.  The  use  of  the  word  "heirs"  in  some 
parts  of  the  will,  is  no  evidence  in  this  case  of 
the  professional  skill  or  accuracy  of  the  scriv- 
ener who  drew  the  will,  inasmuch  as  the  con- 
trary appears  in  other  parts  of  the  will. 

VI.  There  is  in  this  case  no  express  limita- 
tion of  an  estate  for  life  only;  and,  on  the  con- 
trary, that  the  testator  intended  by  the  will  to 
give  a  fee  to  Martin  and  to  Cornelius,  is  man- 
ifest from  all  the  provisions  in  the  will,  us  well 
as  the  declarations  of  the  testator  shortly  before 
his  death;  and  from  the  acts  of  the  devisees 
from  time  to  time — such  as  giving  deeds  with 
•warranty  of  title,  etc. 

2O3*]  *Points  for  the  defendants  in  error. 

I.  The  devise  of  the  premises  in  question  to 
Martin  Van  Alstyne,  contains  no  "  apt  words 
of  limitation,"  nor  does  it  charge  the  estate  de- 
vised with  the  payment  of  debts,  nor  impose 
any  charge  upon  the  person  of  the  devisee  in 
respect  to  the  estate  devised.  The  devisee, 
therefore,  took  only  an  estate  for  life. 

Whenever  the  devise  is  so  worded,  that  the 
intent  of  the  testator  is  apparent  that  the  de- 
visee shall  pay  for  the  land,  or  that  the  burden 
is  thrown  on  the  devisee  in  respect  of  the  land; 
or  if  the  land  is  by  the  will  charged  with  the 
payment  of  debts,  then  the  devisee  takes  a  fee. 

"As  if  a  man  devise  20  acres  to  another  and 
that  he  pay  to  his  executor  for  the  same  ten 
pounds,  the  devisee  takes  a  fee.  This  shows 
that  the  devisee  is  to  pay  for  the  land, and  this 
principle  is  the  foundation  of  all  the  cases  on 
the  subject."  1  Co.  Inst.,  sees.  1,  9,  1. 

In  Freak  v.  Lee,  2  Show.,  38,  legacies  were 
charged  on  the  land  and  then  the  land  was  de- 
vised, and  the  court  held  that  the  devisee  took 
a  fee  The  legatee  could  compel  a  sale  of  the 
land  for  the  payment  of  the  legacy. 

A  devise,  if  charged  with  the  payment  of 
debts  and  legacies,  will  pass  a  fee.  Acklandv. 
Ackland,  2  Vern. ,  687. 

"  It  is  not  sufficient  that  debts  and  legacies 
are  directed  to  be  paid,  that  alone  does  not  cre- 
ate the  charge  ;  but  they  must  be  directed  to 
be  first  or  previously  paid,  or  the  devise  de- 
clared to  be  after  they  are  paid."  Lupton  v. 
Lupton,  2  Johns.  Ch.,  624. 

The  case  of  Jackson  v.Embler,\±  Johns.,  199, 
shows  that  there  must  be  words  of  perpetuity 
in  a  will,  or  something  by  which  a  fee  by  im- 
plication may  be  inferred,  or  the  devisee  takes 
only  an  estate  for  life. 

The  case  of  Jackson  v.  Bull,  10  Johns.,  148, 
shows  that  to  give  an  estate  in  fee  by  implica- 
tion, the  devise  must  be  such  as  will  make  the 
devisee  personally  liable  to  pay  the  money  di- 
rected to  be  paid  in  case  he  accepts  the  devise. 
In  the  case  of  Doe  v.  Richards,  3  T.  R.,  359, 
Ashurst,  «/.,  held,  that  according  to  the  words 
2O4*]  of  the  devise  *in  that  case,  all  the  lega- 
tees might  call  on  the  devisee  for  their  de- 
mands. 

tt€ 


In  the  case  of  Jackson  v.  Merrill,  6  Johns., 
192,  a  direction  that  the  devisee  should  pay  out 
of  the  fast  estate  contain  legacies,  was  held  to 
pass  a  fee. 

In  the  case  of  Jackson  v.  Harris,  8  Johns., 
142,  the  testator  directed  certain  legacies  to  be 
raised  and  levied  out  of  his  estate,  page  146.  It 
was  held  that  the  words  did  not  pass  a  fee. 
The  charge  was  on  the  testator's  estate  gener- 
ally, and  it  was  contingent  whether  the  devisee 
ever  would  be  chargeable  with  the  payment  of 
the  legacies.  In  the  following  cases  the  devises 
were  conditional:  Cottier's  case,  6  Co.,  16;  Jack- 
son v.  Martin,  18  Johns.,  31  ;  Doe  v.  Holmes,  8 
T.  R.,  1;  Ooodtitle  v.  Madden,  4  East,  496. 

II.  The  direction  in  the  will,  that  all  the  tes- 
tator's debts  shall  be  paid  by  his  two  sons,  Mar- 
tin and  Cornelius,  not  being  connected  with 
any  devise  to  them  jointly  or  severally,  can 
have  no  influence  on  such  devises,  and  if  such 
direction  is  to  have  any  influence,  it  must  be 
confined  to  the  land  devised  to  both  of  them. 
The  devise  to  Martin  alone  cannot  be  supposed 
to  have  been  made  in  respect  to  the  direction 
that  he  and  Cornelius  should  pay  the  debts. 

III.  The  direction  in  the  will  that  "  Martin 
and  Cornelius  "  shall  pay  the  testator's  debts, 
gives  the  creditors  of  the  testator  no  claim  on 
Martin  and  Cornelius. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  The  right  of  the  de- 
fendants in  error  to  recover  the  property  in 
controversy  in  this  suit.depends  upon  the  ques- 
tion whether  Martin  Van  Alstyne.under  whom 
the  plaintiff  in  error  derived  his  title.took  a  fee 
or  a  mere  estate  for' life  under  the  will  of  his 
father  who  died  in  1791.  If  it  were  not  for  a 
technical  rule  of  law  which  the  Legislature 
has  very  wisely  abolished  in  the  recent  revis- 
ion of  the  statutes  of  this  State,  and  which 
it  it  admitted  defeated  the  actual  intention  of 
the  testator  in  nearly  every  case  to  which  it  was 
applied,  this  question  never  could  have  arisen. 
No  one  who  reads  this  will  can  for  a  moment 
doubt  that  it  was  the  actual  intention  of  the 
testator  to  give  a  fee  to  his  sons,  Martin  and 
Cornelius,  in  the  lands  devised  to  them,  in  the 
*same  manner  as  he  had  given  the  fee  [*2O5 
to  his  two  other  children  in  the  lands  devised 
to  them  respectively.  It  remains  to  be  seen 
whether  there  is  anything  to  take  this  case  out 
of  the  technical  rule, upon  the  principles  which 
have  heretofore  governed  courts  of  justice  in 
similar  cases. 

It  is  not  denied  that  the  case  is  taken  out  of 
this  technical  rule  if  the  court  can  be  satisfied 
it  was  the  intention  of  the  testator  to  charge 
the  devisee  personally  with  the  payment  of  any 
debt  or  legacy  in  respect  to  the  land  devised  ; 
such  was  the  decision  of  the  Supreme  Court  in 
the  case  of  Jackson  v.  Martin,  18  Johns.,  31  ; 
and  that  has  been  the  settled  law  in  England 
on  this  subject  for  a  century  and  a  half.  The 
rule  is  that  where  there  is  a  mere  charge  upon 
the  estate  devised,  but  not  upon  the  devisee 
personally,  he  takes  a  life  estate  only, by  a  gen- 
eral devise  of  the  land  without  words  of  limit- 
ation to  his  heirs  ;  but  where  the  charge  is 
upon  the  person  of  the  devisee  in  respect  to 
the  lands  devised, he  takes  a  fee  by  implication; 
whether  the  charge  be  upon  the  lands  also,  or 
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•only  upon  him  personally.  Jackson  v.  BuU,lQ 
Johns.,  148.  In  the  case  last  referred  to  the 
•devisees  were  held  not  to  take  a  fee,  because 
the  legacies  were  directed  to  be  paid  by  the  ex- 
ecutors out  of  the  testator's  money  and  mova- 
bles, and  the  debts  were  not  charged  upon  the 
persons  of  the  devisees  but  upon  the  testator's 
real  estate  generally. 

The  meaning  of  the  expression,  "a  charge 
upon  the  person  in  respect  to  the  lands  de- 
vised," is  that  the  devisee  is  directed  to  pay  the 
debts  or  legacies  personally,  or  to  relinquish 
some  other  right,  for  the  reason  or  because  the 
testator  has  made  the  devise  to  him;  so  that  if 
the  devisee  accept  the  devise,  he  impliedly  as- 
sumes to  pay  the  charge,  or  submit  to  the  loss. 
The  principle  of  the  rule  is  this,  that  as  the  in- 
tention of  the  testator  is  to  govern  in  the  con- 
struction of  the  will,  the  court  will  take  the 
case  out  of  the  technical  rule  which  requires 
words  of  perpetuity,  and  give  to  the  devisee  a 
fee  where  there  is  anything  to  show  that  the 
testator  must  have  intended  to  convey  some- 
thing more  than  a  mere  life  estate ;  and  as  the 
testator  must  have  intended  a  benefit  to  the 
devisee,  according  to  legal  presumption,  if  he 
2O6*]  *has  imposed  a  personal  charge  upon 
the  devisee  in  respect  to  or  because  he  has  de- 
vised the  estate  to  him,  the  law  will  not  pre- 
«ume  be  meant  the  devisee  should  take  a  mere 
life  estate  which  might  terminate  immediately 
after  such  devisee  had  paid  the  debt, legacy, or 
other  burdens,  and  before  he  could  have  been 
remunerated  out  of  the  estate  devised.  Where 
it  is  evident,  therefore, that  the  testator  intend- 
ed the  devisee  should  pay  the  debts  or  other 
charge  because  he  had  received  the  devise  of 
the  lands.and  not  merely  out  of  the  income  or 
profits  of  the  land,  he  takes  the  fee  by  impli- 
cation without  words  of  perpetuity.  Thus,  in 
Bryan  v.  Lady  Baldwin,  1  Anders.,  35,  which 
is  oneof  the  earliest  cases  on  this  subject, where 
the  testator  owed  £100  to  the  devisee  and  de- 
vised lands  to  him  without  words  of  perpetui- 
ty, in  consideration  that  he  would  release  the 
debts  to  the  executors,  it  was  held  that  the  de- 
visee took  the  fee  and  not  a  mere  life  estate,on 
releasing  the  debt.  80  in  the  case  of  Collier  v. 
Walker,  6  Co.,  16  a,  where  a  remainder  was  de- 
vised to  the  devisee,  without  any  words  of  per- 
petuity, he  paying  to  one  20  shillings,  ana  to 
others  small  sums,  amounting  to  45  shillings, 
in  all,  the  devisee  was  held  to  take  a  fee.  See, 
also,  the  case  of  Goodtitle  v.  Maddern,  4  East, 
496,  where  it  was  held  that  a  devise  to  the  tes- 
tator's widow,  without  words  of  perpetuity,  "so 
that  she  should  in  good  time  pay  all  lawful 
debts  which  should  appear,"  it  was  held  that 
she  took  a  fee;  although  she  was  the  executrix 
and  the  devise  was  accompanied  also  by  the  be- 
quest of  the  testator's  personal  estate.  Indeed, 
there  never  has  been  a  doubt  that  where  it  was 
evident  the  testator  intended  that  if  the  devi- 
see took  the  estate,  he  should  be  personally  re- 
sponsible for  the  payment  of  the  debts,  lega- 
cies, or  other  charges,  and  not  merely  that  he 
should  pay  them  after  he  bad  received  enough 
out  of  the  estate  itself  to  pay  them,  that  he 
took  a  fee  by  implication,  although  the  word 
heirs,  or  other  words  of  perpetuity,  were  not 
uned  in  the  devise.  Lindtay  v.  McCormick,  2 
A.  K.  Marsh..  282;  Co.  Litt.,  9  b;  Cowp.,  841, 
1  Roll.  Abr.,  884;  2  Show.,  88. 
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In  this  case  I  think  there  can  be  no  doubt 
that  the  testator  intended  that  his  sons,  Martin 
and  Cornelius,  should  pay  *the  debts,  [*2O7 
except  the  one  which  he  directed  to  be  paid  by 
Daniel;  and  he  intended  this  because  or  for 
the  reason  that  he  had,  among  other  things, 
devised  the  lands  in  question  to  Martin  and 
other  lands  to  Cornelius.  The  Chief  Justice 
supposed  that  he  did  not  mean  they  should  pay 
the  debts,  because  there  might  have  been  per- 
sonal estate  to  pay  them.  If  that  is  the  con- 
struction of  the  will,  then  the  personal  prop- 
erty devised  to  the  widow  must  have  been  first 
sold  for  that  purpose,  and  if  that  was  not  suf- 
ficient, the  lands  devised  to  Daniel  and  the 
sister  would  have  been  bound  to  contribute 
equally  with  the  land  devised  to  Martin  and 
Cornelius.  Now,  is  it  possible  to  suppose  that 
such  could  have  been  the  intention  of  this  tes- 
tator? What  debts  he  owed  at  the  time  of  mak- 
ing his  will  does  not  appear ;  but  it  appears 
that  some  of  the  debts  then  due  remained  out- 
standing at  the  time  of  his  death  four  years 
afterwards.  Neither  is  it  all  material  what 
debts  were  then  owing,  as  it  was  the  debts 
which  should  be  due  at  his  death  that  the 
testator  was  to  provide  for  by  his  will,  wheth- 
er contracted  before  or  after  the  date  of  such 
will.  In  the  first  place,  for  the  purpose  of 
providing  for  his  wife  if  she  should  survive 
him,  the  testator  gives  her  all  his  household 
goods  and  movable  effects  whatsoever,  and  di- 
rects that  she  should  be  maintained  out  of  his 
estate.  He  then  gives  to  Martin,  his  oldest 
son,  30  shillings  by  reason  of  his  primogeniture, 
and  declares  he  shall  be  contented  with  what  is 
thereafter  given  him  in  the  will.  As  the  will  ap- 
pears to  have  been  drawn  a  very  short  time 
after  the  Act  changing  the  course  of  descent, 
and  evidently  by  one  who  was  not  a  lawyer,  it 
is  most  probable  the  testator  still  supposed  the 
eldest  son  was  the  heir  at  law.  But  whether 
he  was  aware  of  that  fact  or  not,  as  he  declared 
that  one  of  his  heirs  should  be  content  with 
what  was  given  to  him  in  the  will,  and  as  he 
made  no  devise  of  any  reversionary  interests 
in  any  of  his  lands,  it  is  evident  he  supposed 
he  was  devising  all  his  real  estate.  This  cir- 
cumstance alone  has,  in  one  of  our  sister  States, 
been  held  sufficient  to  show  the  intention  of 
the  testator  to  convey  a  fee  in  lands  devised 
without  words  of  perpetuity.  Butler  v.  Little, 
8  Greenl.,  239.  And  I  have  no  doubt  we  ought 
to  give  it  *the  same  effect  here,  even  if  [*2O8 
there  was  nothing  else  to  show  the  intention  of 
the  testator  to  convey  a  fee  to  Martin  and  Cor- 
nelius, so  as  to  take  the  case  out  of  the  technical 
rule,  as  the  intention  to  give  a  fee,  in  the  lands 
devised  to  each  child,  is  more  clearly  mani- 
fested from  that  circumstance  than  from  a 
mere  charge  upon  the  person  of  a  devisee.  The 
testator  proceeds,  however,  and  in  terms  directs 
that  all  his  just  debts  shall  be  paid  by  his  two 
sons,  Martin  and  Cornelius,  without  giving 
them  any  estate  or  fund  whatever  out  of  which 
to  pay  the  same,  unless  he  intended  they  should 
take  the  same  from  hi-  movables  which  he  had 
expressly  bequeathed  tn  his  widow,  nnd  that 
they  should  also  take  such  personal  estate  or 
movables  out  of  the  hands  of  Van  Everen,  who 
by  a  subsequent  clause  of  the  will  he  appoints 
one  of  his  executors. 

Whether    the  bequest  of   all  the  testator's 
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movable  effects  whatsoever  to  the  wife,  in  ad- 
dition to  all  his  household  goods,  did  not  ex  m 
termini  convey  to  her  all  his  choses  in  action, 
if  he  had  any,  as  well  as  all  tangible  property, 
it  is  not  necessary  to  decide  here.  I  should 
have  very  little  doubt  on  this  subject  if  I  was 
sure  the  will  was  in  the  language  of  the  Dutch 
testator,  and  not  drawn,  as  was  suggested,  by 
a  Yankee  school  master;  for  in  the  civil  law, 
which  the  Dutch  settlers  brought  with  them 
from  Holland,  immovable  and  movable  prop- 
erty are  the  appropriate  terms  to  distinguish 
between  real  and  personal  estate.  The  Dutch 
inhabitants  of  this  State,  were  so  much  in  the 
habit  of  using  these  civil  law  terms  in  their 
wills,  etc.,  that  it  was  deemed  necessary  at  an 
early  day  to  pass  a  statute  on  the  subject,  and 
it  was  accordingly  declared  by  the  Act  of  Oct. , 
1710,  that  the  words  onroerende  and  vast  stoat, 
translated  in  English  "  immovable  and  fast  es- 
tate," should  in  Dutch  wills,  deeds  and  ante- 
nuptial contracts  be  construed  to  mean  land  or 
real  estate.  At  any  rate  the  testator  in  this 
case  intended  to  bequeath  to  the  wife  all  his 
household  goods  and  movable  effects  such  as 
clothing,  farming  utensils,  cattle,  horses,  etc., 
as  a  specific  bequest  and  not  as  a  mere  residue; 
and  having  devised  to  his  three  sons  certain 
portions  of  his  real  estate  and  directed  them  to 
pay  all  his  debts,  such  goods  and  movable  ef- 
2()9*J  fects,  *upon  a  rational  construction  of 
the  will  and  the  manifest  intent  of  the  testator, 
were  not  the  primary  fund  for  the  payment  of 
those  debts.  To  exonerate  personal  estate  be- 
queathed specifically,  and  not  as  a  mere  resi- 
due, it  is  not  necessary  that  express  words  of 
exoneration  should  be  used;  it  is  sufficient  if  it 
appear  from  the  whole  will  taken  together,  that 
such  was  the  manifest  intention  of  the  testator. 
The  cases  of  Q-reen  v.  Green,  4Madd.,  148,  and 
Mitchell  v.  Mitchell,  5  Id. ,  72,  warrant  me  in 
the  conclusion  that  such  was  the  manifest  in- 
tention of  the  testator  here;  and  that  the  wid- 
ow had  a  right  to  insist  that  the  bond  to  Time- 
son  should  be  paid  by  Daniel,  and  the  other 
debts  by  Martin  and  Cornelius,  so  as  to  exon- 
erate the  property  bequeathed  to  her  from  that 
burden.  If  they  had  refused  to  pay  such 
debts,  a  Court  of  Chancery  would  have  com- 
pelled them  to  do  so,  after  they  had  accepted 
of  the  devises  to  them  respectively  and,  if  nec- 
essary, would  have  ordered  the  estate  in  their 
hands  to  be  sold  for  that  purpose.  Whether 
they  could  have  been  sued  for  those  debts  in  a 
court  of  law,  without  an  express  promise  to 
pay,  it  is  not  necessary  to  consider  here. 

Upon  the  whole,  I  am  fully  satisfied  in  this 
case  that  the  late  Chief  Justice,  in  the  multi- 
plicity of  his  arduous  duties,  overlooked  the 
true  principles  upon  which  the  decision  of  this 
cause  depended  ;  and  that  from  the  terms  of 
this  will  it  is  manifest,  upon  the  principles 
which  have  governed  previous  cases,  that  the 
testator  intended  to  give  to  his  sons,  Martin 
and  Cornelius,  a  fee  simple  in  the  lands  de- 
vised to  them  respectively.  For  these  reasons, 
I  shall  vote  to  reverse  the  judgment  of  the 
Supreme  Court. 

By  Senator  Dickinson.  The  only  question 
presented  by  this  case  is,  whether  Martin,  son 
of  the  testator,  by  and  under  the  will,  took  an 
estate  in  the  premises  in  question  in  fee,  or  a 
life  estate  merely. 
848 


The  cases  are  not  entirely  uniform  as  to  the 
language  which  will  pass  a  fee,  but  as  there 
are  no  words  of  perpetuity  employed  in  this- 
devise,  it  is  clear  that  Martin  took  only  a  life 
estate  unless  he  was  charged  with  the  payment 
of  the  *debts  in  "  respect  of  the  land,"  [*2 1O 
or  in  other  words,  because  the  land  was  de- 
vised to  him.  The  rule  is  conceded  to  be,  that 
whenever  the  devise  is  so  worded  that  the  in- 
tent of  the  testator  is  apparent,  that  the  devi- 
see shall  pay  for  the  land,  or  that  the  burden 
is  thrown  on  him  in  respect  of  the  land  ;. 
or  if  he  is  personally  charged  with  the  pay- 
ment of  debts,  then  he  takes  a  fee.  It  is  the 
duty  of  courts,  in  the  construction  of  written 
instruments  relating  to  an  estate  or  interest  in 
lands,  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law.  1  R.  S.,  740,  sec.  2.  In 
looking  at  this  will  as  a  whole,  I  apprehend  the 
intent  of  the  testator  is  easily  ascertained,  al- 
though some  of  its  particular  provisions  are 
somewhat  obscure  and  conflicting.  It  was 
drawn  and  executed  at  an  early  day,  and  bears 
evidence  of  anything  but  professional  skill. 
Technical  words  of  perpetuity  and  limitation 
are  employed  without  regard  to  their  meaning, 
and  personal  estate  is  given  to  the  "  heirs  and 
assigns"  of  the  donee  "forever;"  while  no 
express  terms  are  used  in  some  instances  indi- 
cating his  intention  as  to  the  estate  he  devised 
in  his  real  property.  This,  together  with  the 
fact  that  the  testator  and  two  of  the  subscrib- 
ing witnesses  were  too  illiterate  to  write  their 
names,  will,  perhaps,  justify  the  conclusion 
that  the  particular  language  of  the  will  was 
not  at  the  time  so  far  the  subject  of  criticism 
as  to  be  understood  in  its  legal  effect  or  bear- 
ing. 

The  testator,  after  giving  all  his  household 
goods  and  movable  effects  whatsoever  to  his 
wife  and  to  her  "  heirs  and  assigns  forever," 
and  providing  that  she  shall  be  maintained  out 
of  his  estate  during  her  natural  life,  gives 
Martin,  by  reason  of  his  primogeniture,  80 
shillings  N.  Y.  currency,  with  which  he  very 
prudently  provides  he  shall  be  content,  to- 
gether with  what  he  shall  thereafter  give  him 
in  his  will.  He  then  proceeds  as  follows  : 
"  Item.  I  will  that  all  my  just  debts  shall  be 
paid  by  my  two  sons,  Martin  C.  Van  Alstyne 
and  Cornelius."  He  next  proceeds  to  dispose 
of  the  residue  of  his  estate,  real  and  personal, 
including  an  estate  in  remainder  in  his  wearing 
apparel  after  the  death  of  his  wife,  notwith- 
standing the  disposition  of  it  to  her  "  heirs  and 
*assigns  forever  ; "  and  constitutes  his  [*2 1 1 
two  sons,  Martin  and  Cornelius,  and  his  friend, 
Rynier  Van  Everen,  executors  and  overseers  of 
his  last  will  and  testament.  In  looking  over  the 
whole  instrument,  and  endeavoring  to  collect 
the  real  intentions  of  the  testator,  I  have  no 
doubt  that  he  intended  to  dispose  of  his  entire 
property,  although  he  did  not  employ  appro- 
priate and  technical  language  for  that  purpose. 
The  will  is  clothed  with  various  special  and 
minute  provisions — the  support  of  his  wife,  the 
discharge  of  a  bond,  the  paymentof  legacies  to 
his  granddaughters,  etc.,  and  even  the  disposi- 
tion of  his  wearing  apparel,  is  made  the  sub- 
ject of  special  provision.  Is  it  then  reasonable 
to  suppose  that  the  testator  seriously  intended 
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to  leave  the  lands  devised  to  Martin,  undis- 
posed of,  except  for  the  term  of  a  single  life  ? 
The  rule  of  law  which  perverts  the  plain  and 
obvious  meaning  of  language  in  a  devise,  af- 
fixing one  meaning  to  the  term  "  land,"  and 
another  to  "  real  estate,"  deserves  not  to  be  ex- 
tended by  implication.  By  dint  of  authority  it 
may  enforce  obedience,  but  it  has  then  dis- 
charged its  office,  and  should  not  be  used  to 
give  unnatural  color  to  other  portions  of  the 
instrument.  It  originated  in  groping  after 
words  rather  than  ideas,  and  is  upheld  by  a 
devotion  to  authority,  and  not  because  it  is 
founded  in  reason  or  common  sense.  Inde- 
pendent of  this  arbitrary  rule,  I  should  feel 
bound  to  declare  that  Martin  took  a  fee  under 
the  language  of  the  devise  ;  and  although  this 
rule  may  declare  the  legal  effect  of  the  lan- 
guage or  the  testator,  it  will  scarcely  serve  to 
pervert  or  control  the  human  understanding. 
The  decisions  have  declared  that  a  devise  with- 
out words  of  perpetuity,  shall  not,  of  itself, 
convey  a  fee  ;  but  they  have  not  yet,  and  it  is 
to  be  hoped  they  will  not  soon  go  so  far  as  to 
say  that  the  absence  of  words  of  perpetuity  are 
evidence  of  the  testator's  intention  to  devise  a 
life  estate  merely,  for  the  intentions  of  the  tes- 
tator are  to  be  collected  from  the  whole  instru- 
ment. When  lands  are  devised  without  words 
of  perpetuity,  a  fee  simple  will  pass,  provided 
it  appears  from  the  whole  will  taken  together 
that  such  was  the  intention  of  the  testator.  1 
Munf.,  549;  11  Mass..  528;  8  Id.,  3;6Binn.,  94. 
2 1 2*1  *The  main  question  however  is  : 
were  Martin  and  Cornelius  charged  with  the 
payment  of  the  debts  of  the  testator,  person- 
ally or  in  respect  of  the  land  ?  The  testator 
devised  lands  to  Martin  and  Cornelius,  and  the 
premises  in  question  to  Martin,  and  charged 
Martin  and  Cornelius  with  the  payment  of  all 
his  just  debts  ;  which  they  paid  accordingly. 
But  it  is  said  that  the  debts  were  charged  upon 
them  and  paid  by  them  in  their  representative 
character.  This  is  a  forced,  rather  than  a  nat- 
ural construction  of  the  will.  The  testator  gave 
them  the  land,  and  charged  them  with  the 
payment  of  his  debts.  This,  in  the  absence  of 
explanation,  must  be  held  to  be  a  personal 
charge.  As  they  were  executors,  it  was  their 
duty  as  such  to  pay  the  debts  ;  nor  was  it  nec- 
essary to  make  it  the  subject  of  testamentary 
declaration  that  they  should  do  so.  Besides,  if 
it  had  been  intended  to  direct  them  to  pay  the 
debts  in  that  character,  why  was  their  co-exec- 
utor Van  Everen  omitted?  The  testator  clearly 
intended  to  charge  them  personally  with  the 
payment  of  all  his  just  debts,  except  such  as 
were  otherwise  specially  provided  for.  by 
reason  of  the  devise  to  them.  Again  ;  it  is  said 
that  the  charge  of  debts  upon  Martin  and  Cor- 
nelius jointly,  could  only  carry  a  fee  in  land 
devised  to  them  both.  This  position  is  de- 
cidedly technical,  and  savors  of  form  rather 
than  substance.  Having  accepted  the  devise, 
they  were  charged  with  the  payment  of  the 
debts  ;  and  had  they  not  paid  them  volunta- 
rily, as  it  seems  they  did.  thev  might  have  been 
coerced  by  prosecution.  \V  hether  they  were 
charged  jointly  or  severally,  is  a  matter  of 
little  consequence.  In  short,  from  a  careful 
examination  of  the  authorities,  so  elaborately 
reviewed  by  the  respected  late  Chief  Justice, 
and  applying  the  principles  laid  down  by  him 
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to  the  language  of  the  testator,  with  the  lib- 
erality which  I  believe  the  case  demands,  I 
have  no  doubt  that  the  testator  charged  his 
sons,  Martin  and  Cornelius,  with  the  payment 
of  his  debts,  in  respect  of  the  land,  and  that 
the  devise  of  the  premises  in  question  to  Martin 
comes  substantially  within  this  provision. 

The  acquiescence  of  the  defendants  in  error 
in  this  construction  for  35  years  ought  to  op- 
erate strongly  "against  them.  They  [*2 13 
probably  had  personal  knowledge  of  the  real 
intentions  of  the  testator  ;  if  not,  they  have 
given  their  judgment  upon  it,  by  suffering 
their  claim  to  sleep  near  half  a  century  before 
they  attempt  to  enforce  it. 

I  am,  therefore,  of  opinion  that  Martin  Van 
Alstyne  took  a  fee  in  the  premises  in  question, 
under  the  will  of  the  testator,  and  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
reversed. 

Upon  the  question  being  put — shall  this 
judgment  be  reversed  ?— all  the  members  of 
the  Court  (21  being  present)  voted  in  the  af- 
firmative. Whereupon  the  judgment  of  the 
Supreme  Court  was  accordingly  reversed. 

Judgment  reversed. 

Reversing— 13  Wend.,  578. 

Distinguished-21  Wend.,  465,  466;  24  N.  Y..  132, 
133 ;  1  T.  &  C.,  269. 

Cited  in— 20  Wend.,  442 ;  1  Denio,  167 ;  1  N.  Y..  491 : 
4  N.  Y.,  58 ;  7  N.  Y.,  168 ;  1  Barb.,  108  ;  4  Barb..  438 :  7 
Barb.,  224 ;  26  Barb.,  114 :  33  Barb.,  252 :  2  Rob.,  350. 


CLARK  t>.  BROWN. 

Power  of  Fence  Viewers  in  Appraisal  of  Damages 
for  Neglect  to  Make  or  Maintain  Division  Fence 
—  What  Damages  may  be  Allowed — Affirmance 
by  a  Divided  Court — Law,  not  Settled. 

Whether  fence- viewers  are  authorized  to  appraise 
damages  sustained  by  the  neglect  or  refusal  of  a 
i  party  to  make  or  maintain  his  proportion  of  division 
|  fence  for  other  than    ordinary  injuries   resulting 
I  from  defective  fences,  such  as  the  treading  down 
and   destruction  of  grass,  corn,  wheat  and  other 
crops,  the  extent  of  which  can  be  ascertained  upon 
view  or  by  inspection;  or  whether  the  fence-viewers 
have  the  right  to  appraise-  damages  where  the  injury 
sustained  is  the  death  of  cattle  caused  by  eating  un- 
ripe corn  in  the  fields  of  a  party  who  has  neglected 
to  keep  his  proportion  of  a  division  fence  in  repair. 
qiutre. 

The  Supreme  Court  held  in  this  case.that  the  power 
of  fence-viewers  embraced  only  the  former  and  not 
the  latter  caae.  On  writ  of  error  to  the  Court  for 
the  Correction  of  Errors,  the  judgment  of  the  Su- 
preme Court  was  affirmed,  but  the  members  of  the 
court  Ix-ing  equally  divided  in  opinion,  the  judg- 
ment of  affirmance  cannot  be  considered  as  settling 
the  law.  There  were  but  throe  opinions  delivered, 
viz. :  by  the  Chancellor  and  by  Senator*  Tracy  and 
Wllles.  On  the  main  question  Senatimt  Tracy  and 
Wilh*  concurred  with  the  Supreme  Court,  whilst 
the  ciinni  ,-il'fi-  differed  In  opinion  and  held  that, 
umlrr  the  circumstances  of  this  cage,  the  fence- 
viewers  had  authority  to  appraise  the  damages.* 

Citationa-2  Co.  Inst.,74.  118.  200:  6  Price,  137:  BHC. 
Abr.  Stat.  16;  7  Man..  292:  5  Johns..  175;  6  Mass.. 
514 :  1  Cow.,  78 ;  8  Wend..  142 :  6  Mam..  94  ;  5  Grvenl.. 
886;  1  R.  8..  862,  854.  sees.  33.  86.  87.  8B,  43;  1  Van 
Schaack'a  tawaofN.  Y.,  290.  aec.  3:  2Oreeni.  Laws, 
178,  »eo.  18;  2  R.  L..  133,  soc.  17;  1  Chit.  PI..  3W;  K  Katit, 
3  ;  2  Taunt.,  314  :  19  Johns..  288  ;  2  Sid..  63  :  10  Co..  75; 
2  W.  HI..  1078 :  Poth.  pt..  1.  ch.  2,  art.  3;  1  K.  8..  art.  4. 
tit.  4.  ch.  11 ;  351.  sec.  21 ;  69ft,  aeca.  1-3:  704.  sec.  10 ;  2 
R.  a,  617.  sec*.  1-8 ;  518,  tecs.  8, 9 ;  15  Johns.,  220. 

NOTE.— Cumtdatlre  rrm«rt<«i—  HTirn  a  remedy  cre- 
atetilni  ftatute  to  ejr!tM(t<e.    Sec  Crltteoden  v.  Wil- 
son. 5  Cow.,  165,  note;  Almy  v.  Harris,  5  Johns.  175, 
I  note. 
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p  RROR  from  the  Supreme  Court.  Clark  and 
_U  Brown  were  the  owners  of  adjoining 
2 1 4*]*farms.  The  cattle  of  Clark  passed  from 
his  farm,  where  they  were  pasturing,  over  a 
defective  fence  to  the  farm  of  Brown,  where 
they  eat  so  much  unripe  corn  there  growing  as 
to  kill  them.  Clark  called  upon  the  fence- view- 
ers of  the  town  in  which  the  premises  were  sit- 
uated to  appraise  his  damages.  The  fence- 
viewers,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  appraised  the  damages  of 
Clark  at  $50,  and  gave  him  a  certificate  to  that 
effect.  He  commenced  a  suit  in  a  justice's 
court  against  Brown,  declaring  upon  the  cer- 
tificate, claiming  $50.  Brown  pleaded  the  gen- 
eral issue,  and  denied  that  he  was  liable,  to  re- 
pair the  fence  over  which  the  cattle  of  the 
plaintiff  were  said  to  have  passed,  alleging  that 
the  fence  had  never  been  divided  ;  he  also  de- 
nied that  the  cattle  died  in  consequence  of  eat- 
ing the  corn,  and  insisted  that  the  appraisment 
of  damages  was  uncertain,  irregular  and  void. 
The  plaintiff  recovered  in  the  justice's  court 
$50,  upon  which  judgment  was  rendered.  The 
defendant  removed  the  cause  by  appeal  into 
the  Saratoga  C.  P.  On  the  trial  in  that  court, 
the  certificate  of  the  fence  viewers  was  read  in 
evidence,  and  one  of  them  testified  that  when 
they  viewed  the  premises,  Brown  insisted  that 
the  fence  where  the  cattle  got  over  had  not 
been  divided  ;  and  that  to  enable  him  to  prove 
that  fact,  an  adjournment  was  had.  The  fol- 
2 1 5*]  lowing  *facts  were  then  stated  by  the 
defendant's  counsel, and  admitted  by  the  plaint- 
iff's counsel,  viz.  :  "that  the  parties  were  own- 
ers of  adjoining  farms,  separated  by  a  line 
fence  which  the  fence-viewers  found  had  been 
divided  ;  that  Clark's  oxen  were  pasturing  in 
his  lot  adjoining  the  line,  and  from  defects  in 
Brown's  part  of  the  fence,  as  found  by  the 
fence- viewers,  they  got  over  the  fence  into  the 
adjoining  lot  on  Brown's  farm,  cultivated  by 
Hix  Seaman  on  shares,  and  in  that  lot  eat  corn 
there  growing,  of  which  eating  they  died;  and 
that  the  fence- viewers  allowed  the  value  of  the 
oxen  in  their  certificate."  The  counsel  for  the 
defendant  insisted  that  it  was  not  within  the 
jurisdiction  of  the  fence-viewers  to  allow  dam- 
ages for  an  injury  of  this  kind;  that  they  were 
too  remote,  and  not  the  direct  consequence  of 
Brown's  neglect  to  repair  the  fence.  The  C. 
P.  ruled  that  the  certificate  did  not  preclude 
an  inquiry  into  the  items  of  damage  allowed 
by  the  fence  viewers,  but  that  the  damages 
were  such  as  the  statute  authorized  the  fence- 
viewers  to  allow.  The  counsel  for  the  defend- 
ant did  not  admit  that  the  fence  between  the 
defendant  and  the  plaintiff  had  been  divided, 
or  if  divided,  that  the  cattle  went  through  the 
defendant's  part  of  the  fence.  The  jury,  under 
the  direction  of  the  court,  found  a  verdict  for 

'.  0 ' 

•KThe  Chancellor,  In  the  opinion  delivered  by  him, 
holds  that  an  appraisement  of  damages  by  the  fence- 
viewers,  is  a  necessary  preliminary  to  an  action  for 
the  injury  sustained ;  that  the  decision  of  the  fence- 
viewers  is  conclusive  as  to  the  amount  of  damages, 
and  the  insufficiency  of  the  fence ;  but  is  not  con- 
clusive as  to  the  facts  of  a  previous  division  of  the 
fence,  and  that  the  injury  happened  in  consequence 
of  a  defect  in  the  defendant's  portion  of  the  fence ; 
both  which  facts  he  is  of  opinion.must  be  established 
by  proof  detours  the  certificate  of  the  fence- viewers. 
The  Chancellor  is  also  of  opinion,  that  for  an  injury 
of  the  nature  of  that  complained  of  in  this  case,  an 
action  on  the  case  does  not  lie. 
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the  plaintiff,  ou  which  judgment  was  rendered. 
The  defendant  having  excepted  to  the  decision 
and  charge  of  the  court,  and  procured  a  bill 
of  exceptions  to  be  signed,  removed  the  record 
into  the  Supreme  Court,  where  the  judgment 
of  the  C.  P.  was  reversed  ;  whereupon  the 
plaintiff  sued  out  a  writ  of  error,  removing  the 
record  into  this  court. 

The  writ  of  error  was  decided  in  the  Su- 
preme Court  in  July,  1883,  when  Ch.  J.  Savage, 
and  Justices  Sutherland  and  Nelson  were  on 
the  Bench.  The  following  was  the  opinion  de- 
livered in  that  court : 

By  the  Court,  Sutherland,  /.  The  material 
question  iu  the  case  is.  whether  the  damage 
sustained  by  the  plaintiff  was  such  as  the  fence- 
viewers  had  a  right,  within  the  spirit  of  the 
Act,  to  appraise.  It  appeared,  or  was  admitted, 
that  *the  plaintiff's  oxen  were  pastur-[216 
ing  in  his  lot,  adjoining  the  line  fence,  and 
from  defects  in  Brown's  part  of  the  fence.they 
got  into  Brown's  lot.  where  corn  was  growing, 
and  eat  so  much  of  it  that  they  died.  The  as- 
sessors gave  the  plaintiff  the  value  of  the  oxen. 
I  consider  the  defendant's  counsel  as  having 
admitted  that  the  cattle  got  into  Brown's  lot, 
from  the  defects  in  Brown's  part  of  the  fence. 
In  his  opening,  he  stated  all  the  facts  of  the 
case,  which  the  opposite  counsel  admitted,  aud 
there  was  in  truth  no  proof  of  anything  but 
the  certificate  or  appraisement  of  the  fence- 
viewers. 

The  only  question  then  is,  whether  the  dam- 
age sustained  by  the  plaintiff  was  within  the 
jurisdiction  of  the  fence- viewers  ?  We  are  of 
the  opinion  that  it  was  not ;  that  the  Legisla- 
ture contemplated  only  the  ordinary  injury 
which  results  from  defective  fences  ;  such  as 
the  treading  down  and  destruction  of  corn, 
wheat  and  other  crops,  grass,  etc.,  the  extent 
of  which  can  be  ascertained  by  the  inspection 
of  fence- viewers.  Their  judgment  upon  the 
matter  is  summary  and,  I  apprehend,  conclu- 
sive. The  statute  makes  them  arbitrators  be- 
tween the  parties.  There  is  no  appeal  from 
their  award.  It  is  conclusive  if  they  keep  wi'h- 
in  their  jurisdiction.  That  jurisdiction  ought 
not  to  be  extended  by  construction,  as  it  takes 
from  the  defendant  the  right  of  trial  by  jury, 
and  may  subject  him  to  enormous  damages. 
The  loss  of  the  plaintiff's  cattle  was  not  the  di- 
rect and  necessary  consequence  of  the  neglect 
of  the  defendant  to  repair  his  fence.  Suppose 
the  cattle  had  escaped  through  the  fence  and 
strayed  away,  ana  had  never  been  found,  or 
found  only  after  great  trouble  and  expense,  are 
the  fence-viewers  definitively  to  settle  the  lia- 
bility of  the  defendant,  and  the  extent  of  the 
plaintiff's  damages  in  such  case  ?  They  cer- 
tainly are  not  a  more  competent  or  convention- 
Senators  Tracy  and  Willes  concur  in  opinion  with 
the  Chancellor,  that  the  certificate  of  the  fence- 
viewers  is  conclusive  as  to  the  amount  of  damages ; 
but  in  all  other  respects  they  hold,  that  the  party 
claiming  to  recover,  is  bound  to  establish  his  right 
by  due  proof  in  a  suit  to  be  commenced  by  him. 

Senator  Tracy  is  also  of  opinion  that  the  43d  sec- 
tion of  the  Act,  which  authorizes  fence-viewers  to 
subpoBna,  swear  and  examine  witnesses  on  all  ques- 
tions submitted  to  them,  refers  only  to  such  ques- 
tions, which,  by  the  previous  sections  of  the  Act 
parties  are  compelled  to  submit  to  their  decision, 
and  perhaps  to  such  as  the  parties  should  voluntari- 
ly submit  to  the  determination  of  the  fence-  viewers. 
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al  tribunal  for  the  investigation  of  such  a  mat- 
ter than  an  ordinary  jury.     The  plaintiff  in 
such  case  has  the  ordinary  remedy  by  action 
on  the  case,  in  which  he  can  recover  adequate 
compensation   for  any  consequential  injury,  | 
which  he  can  satisfy  a  jury  he  has  sustained,  j 
from    the   negligence   or  misconduct  of  his 
neighbor. 

21  7*]  *We  do  not  believe  that  a  case  like 
this  was  within  the  contemplation  of  the  Legis- 
lature, in  the  summary  jurisdiction  given  to 
the  fence-viewers  by  this  Act.  Judgment  re- 
versed. 

The  cause  was  argued  here  by, 

Mr.  J.  Ellsworth,  for  the  plaintiff  in  error. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
Point*  raised  and  argued  for  plaintiff  in  error. 

I.  The  submission  to  the  fence- viewers,  as 
arbitrators,  embraced  all  kinds  of  damage  ac- 
cruing from  defective  fences  built  according  to 
the  statute.     1.  All  obligation  to  build  fences 
depends  upon  the  statute.     8  Kent,  Com.,  438, 
2d  ed. ;  1  Cow.,  81, and  cases  and  statutes  cite'd. 
2.  Where  the  statute  gives  the  right,  and  fur- 
nishes the  remedy,  that  remedy  must  be  pur- 
sued.   6  Bac.  Abr.,  tit.  Stat.,  G;  1  Plowd.,  206; 
2  Cov.  &  Hughes,  Dig.,  1304,  tit.  14.  sec.  18  ; 
8  Mass.,  207.     3.  General  words  in  a  statute 
must  receive  a  general  construction,   unless 
there  be  some  ground  in  the  statute  itself  for 
restraining  their  meaning  by  reasonable  con- 
struction, and  not  by  arbitrary  addition  or  re- 
trenchment.    2  Bridg.  Dig.,  548;  17  Ves.,  91; 
1  Plowd.,  353.  4.  The  other  provisions  call  for 
a  liberal  construction.     6  Bac.  Abr.,  tit.  Stat., 
1,2;  15  Johns.,  281,  282. 

II.  The  certificate  of  the  fence- viewers  is  con- 
clusive as  to  the  amount  of  damages. 

III.  But  if  the  certificate  is  not  conclusive, 
the  damages  were  properly  allowed. 

Point*  rained  and  argued  for  defendant  in  error. 
I.  The  damage  sustained  by  the  plaintiff, was 
not  within  the  jurisdiction  of  the  fence-viewers. 
1.  The  provision  of  the  Statute,  1  R.  8.,  354, 
sec.  37,  was  intended  by  the  Legislature  to  em- 
brace only  the  direct  and  ordinary  injuries 
which  result  from  defect  of  fences  ;  such  as 
the  treading  down  and  destruction  of  grass, 
corn,  wheat  and  other  crops,  or  injuries  of  a 
similar  description,  the  extent  of  which  can  be 
218*]  'ascertained  by  the  inspection  of  the 
fence-viewers.  2.  The  loss  of  the  plaintiff's 
cattle  was  not  the  direct  and  necessary  conse- 
quence of  the  defect  of  the  fence.  8.  The  de- 
fect of  the  fences  should  be  the  proximate 
cause  of  the  damage,  to  render  the  defendant 
liable  in  any  form  upon  the  bare  fact  of  the 
defect  of  fences.  Flower  V.  Adam,  2  Taunt., 
814,  816.  In  cases  of  tort,  the  damage  must  be 
the  legal  and  natural  consequence  of  the  act  or 
omission  imputed  to  the  defendant.  1  Chit.  PI. , 
448,  ed.  of  1888;  Sutler  v.  Kent,  19  Johns.. 228. 
The  act  or  omission  and  the  injury  must  stand 
in  the  relation  of  cause  and  effect.  4.  In  this  CM6, 
the  omission  imputed  to  the  defendant,  is  the 
neglect  to  keep  up  his  fence — the  injury  or 
damage,  the  death  of  the  oxen.  This,  we  in- 
sist, is  not  the  necessary  consequence  of  the 
omission  ;  they  do  not  stand  in  the  relation  to 
each  other  of  cause  and  effect.  The  injury  is 
remote,  not  proximate  ;  and  whether  the  de- 
fendant would  be  held  liable  for  it  in  an  action 
WEND.  18. 


on  the  case,  would  depend  upon  other  consid- 
erations in  connection  with  the  omission  to  re- 
pair the  fence. 

II.  The  jurisdiction  intended  to  be  given  to 
the  fence- viewers  by  this  statute,  should  not  be 
extended  by  implication  or  construction,  but 
should  be  taken  strictly,  because  it  deprives 
the  party  of  the  right  of  trial  by  jury. 

III.  But  if  the  damage  claimed  by  the  plaint- 
iff was  such  as  the  fence- viewers  had  a  right  to 
appraise,  still  we  submit  the  plaintiff  did  not 
show  sufficient  to  entitle  him  to  recover  in  the 
C.  P.  That  court,  therefore,  erred  in  deciding 
that  the  evidence  was  sufficient,  and  in  direct- 
ing the  jury  to  find  for  the  plaintiff.     For  this 
reason,  the  Supreme  Court  were  right  in  re- 
versing the  judgment  of  the  C.  P.  1.  The  stat- 
ute only  authorizes  the  fence-viewers  to  assess 
or  decide  upon  the  amount  of  the  damages. 
They  are  not  authorized  to  adjudge  or  deter- 
mine whether  the  defendant  is  bound  or  liable 
to  pay  those  damages.     In  a  suit,  therefore,  to 
recover  those  damages,  the  plaintiff  is  bound 
to  prove  a  state  of  facts,  showing  defendant 
liable,  and  then  the  appraisement  is  conclusive 
as  to  the  amount.     2.  There  was  no  evidence 
in  this  case  that  *the  fence  had  been  [*2 1 1> 
divided,  or  that  the  cattle  got  through  defend- 
ant's part  of  the  fence.      This  objection  was 
taken  at  the  trial  and  overruled  by  the  C.  P. 

IV.  The  fact  offered  to  be  proved  by  the  de- 
fendant, that  his  farm  was  in  the  occupation 
of  a  tenant,  furnished  a  valid  legal  defense  to 
this  claim.     The  occupant  and  not  the  owner 
is  liable  for  damages  arising  from  defect  of 
fences.    Clieetham  v.  Hampton,  4  T.  R.,  818. 

After  advisement,the  following  opinions  were 
delivered 

By  the  Chancellor.  Owing  to  defects  in 
the  partition  fence  between  the  lands  of  the 
plaintiff,  Clark,  and  of  the  defendant,  Brown, 
the  oxen  of  the  former  escaped  from  his  lot 
into  the  corn-field  of  Brown  adjoining  the  same, 
and  were  destroyed  in  consequence  of  eating 
unripe  corn.  The  fence- viewers,  upon  being 
called  upon  to  view  the  fence  and  to  appraise 
the  damage  which  Clark  claimed,  for  the  loss 
of  his  oxen  by  reason  of  the  alleged  neglect  of 
Brown  to  keep  his  part  of  the  partition  fence 
in  repair,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  and  viewing  the  premises, 
appraised  the  plaintiff's  damages  at  (50,  and 
gave  him  a  written  certificate  thereof  according 
to  the  directions  of  the  statute.  For  this  sum, 
as  settled  damages,  the  plaintiff  was  permitted 
to  recover  before  the  justice,  and  also  upon  the 
defendant's  appeal  to  the  Court  of  C.  P.  The 
Supreme  Court,  however,  reversed  the  judg- 
ment upon  the  sole  ground  that  this  was  not  an 
injury  for  which  the  fence-viewers  were  au- 
thorized to  ascertain  and  appraise  the  amount 
of  damages  which  the  plaintiff  had  sustained 
by  the  neglect  of  the  defendant  to  keep  his  por- 
tion of  the  fence  in  repair.  This,  therefore,  is 
the  important  question  upon  which  the  affirm- 
ance or  reversal  of  the  judgment  of  the  court 
IM-I<>\V  depends  in  thin  case;  although  there  are 
some  minor  points  necessary  to  be  considered, 
in  settling  the  form  of  the  judgment  to  be  given 
here,  if  this  court  should  arrive  at  the  conclu- 
sion that  the  decision  of  the  Supreme  Court 
upon  this  question  was  wrong. 
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In  Interpreting  the  language  of  a  statute,  or 
in  construing  its  provisions  with  a  view  to 
22O*]  carry  into  effect  the  intent  *of  the  Leg- 
islature, it  is  necessary  to  take  into  considera- 
tion the  defects  in  the  pre-existine  law  on  the 
subject,  the  nature  and  extent  of  the  change 
wfcich  the  statute  was  intended  to  introduce, 
and  the  remedy  or  means  provided  or  con- 
templated by  the  legislative  power  for  carrying 
such  change  into  practical  effect ;  and  where 
the  statute  is  remedial  and  intended  to  provide 
against  existing  defects  in  the  common  law,  it 
should  receive  a  liberal  or  comprehensive  con- 
struction both  as  to  the  extent  of  the  change 
and  the  means  of  carrying  it  into  effect,  as  a 
strict  or  close  construction  of  a  remedial  stat- 
ute is  less  likely  to  correspond  with  the  prob- 
able intention  of  the  Legislature,  where  the  lan- 
guage of  the  statute  is  such  as  to  leave  the 
actual  intention  in  relation  to  the  particular  case 
a  matter  of  doubt.  Again  ;  where  a  remedy 
existed  at  the  common  law  for  the  wrong  or 
injury  against  which  a  remedial  statute  is  di- 
rected, if  such  statute  provides  a  more  enlarged 
or  a  summary  or  more  efficient  remedy  for  the 
party  aggrieved,  but  does  not  in  terms  or  by 
necessary  implication  deprive  him  of  the  reme- 
dy which  existed  at  common  law,  the  statutory 
remedy  is  considered  as  merely  cumulative, and 
the  party  injured  may  resort  to  either  at  his 
election.  2  Co.  Inst.,  200;  6  Price,  137;  15 
Johns.,  220.  So,  also,  if  a  new  right  is  created 
by  statute  and  no  remedy  is  prescribed  for  the 
party  aggrieved  by  the  violation  of  such  right, 
the  court,  upon  the  principle  of  a  liberal  or 
comprehensive  interpretation  of  the  statute,  will 
presume  that  it  was  the  intention  of  the  Legis- 
lature to  give  to  the  party  aggrieved  a  remedy 
by  a  common  law  action  for  the  violation  of 
his  statutory  right,  and  he  will  be  permitted  to 
recover  in  an  appropriate  action  founded  upon 
the  statute.  2  Co.  Inst.,  74,  118  ;  Bac.  Abr., 
Stat.  16;  7  Mass.,  292.  But  where  a  statute 
creates  a  new  right  and  prescribes  the  remedy 
for  a  violation  of  that  right,  the  party  ag- 
grieved by  a  violation  of  the  right  must  pursue 
the  remedy  given  to  him  by  the  statute  and 
cannot  resort  to  any  other.  Almy  v.  Harris,5 
Johns.,  175  ;  Smith  v.  Drew,  5  Mass.,  514. 

By  applying  these  principles  to  the  case  un- 
der consideration,  it  is  evident  that  the  learned 
22 1*] judge  who  delivered  the  *opinion  of  the 
Supreme  Court  erred  in  supposing  that  the 
plaintiff  could  have  recovered  in  an  action  on 
the  case,  or  in  any  other  action,  for  the  injury 
which  he  had  sustained  by  the  neglect  of  the 
defendant  to  repair  and  maintain  his  part  of 
the  partition  fence,  without  having  his  dam- 
ages ascertained  and  appraised  by  the  fence- 
viewers  in  the  first  instance,  according  to  the 
provisions  of  the  statute.  It  is  perfectly  well 
settled  that  no  action  could  have  been  sustained 
at  the  common  law  in  such  a  case,  as,  by  the 
common  law,  no  man  was  bound  to  fence 
against  the  cattle  of  others.  The  owner  of  cat- 
tle was  bound  at  his  peril  to  restrain  them  so 
as  to  prevent  them  from  trespassing  upon  the 
lands  of  his  neighbor,  and  if  he  neglected  to  do 
so,  he  was  not  only  precluded  from  recovering 
damages  for  any  injury  which  the  cattle  might 
sustain  by  going  upon  the  lands  of  others,  but 
he  was  himself  liable  to  make  compensation  for 
the  trespass  committed  by  his  cattle.  Bush  v. 
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Brainard,  1  Cow.,  78;  HoUaday  v.  Marsh,  3 
Wend.,  142;  Rust  v.  Low,  6  Mass.,  94;  Little  v. 
Lathrop,  5  Greenl.,  356.  The  effect  of  the  stat- 
ute requiring  each  of  the  owners  of  adjoining 
lands  to  keep  up  and  maintain  his  proportion 
of  the  partition  fence  after  it  has  been  divided, 
is  to  protect  each  from  liability  for  any  tres- 
pass committed  upon  the  lands  of  the  other  by 
reason  of  any  defect  in  that  part  of  the  fence 
which  the  latter  was  bound  to  keep  up;  and  if 
the  cattle  of  the  party  whose  portion  of  the 
fence  is  defective,  trespass  upon  his  neighbor 
in  consequence  thereof,  the  latter  may  have  his 
damages  appraised  by  the  fence-viewers  ac- 
cording to  the  provisions  of  the  37th  section 
of  the  statute,  instead  of  resorting  to  his  com- 
mon law  action  of  trespass.  In  such  a  case, 
however,  the  remedy  prescribed  by  the  statute 
is  merely  cumulative,  as  the  statute  does  not 
either  in  terms  or  by  necessary  implication, de- 
prive him  of  his  common  law  remedy  by  ac- 
tion of  trespass,  for  the  injury  done  by  the 
cattle  of  the  party  who  was  bound  to  maintain 
that  part  of  the  fence.  He  may,  therefore, 
bring  an  action  at  common  law  for  the  tres- 
pass, or  may  have  his  damages  appraised  by 
the  fence-viewers  at  his  election.  But  there 
are  some  cases  of  injury  whicn  may  arise  under 
the  provisions  of  the  *Statute  Relative  [*222 
to  Partition  Fences,  for  which  no  right  of  ac- 
tion or  remedy  existed  at  the  common  law 
against  the  owner  of  the  adjoining  close,  who 
was  not  bound  by  agreement  or  prescription 
to  make  or  maintain  the  partition  fence.  One 
case  of  that  kind  is  the  one  now  under  consid- 
eration, in  which  no  action  could  have  been 
sustained  at  the  common  law,  as  was  very  cor- 
rectly decided  by  the  Supreme  Court  in  the 
case  of  Bush  v.  Brainard,  before  referred  to. 
Another  case,  which  was  equally  unprovided 
for  by  the  rommob  law,  is  that  of  an  injury 
done  upon  the  lands  of  a  party  by  his  own  cat- 
tle, or  by  the  cattle  of  a  third  person, in  conse- 
quence of  the  neglect  of  the  owner  of  the  adjoin- 
ing close  to  make  or  maintain  his  proportion  of 
the  partition  fence  according  to  the  directions  of 
the  statue.  As  no  action  could  be  maintained 
against  the  owner  of  the  adjoining  close,  in 
such  cases  at  the  common  law,  and  as  'ihe  stat- 
ute has  prescribed  the  remedy  to  be  pursued  in 
all  cases  where  a  new  right  has  been  acquired 
under  its  provisions,  these  cases  were  either 
not  intended  to  be  provided  for  by  the  statute, 
or  the  party  aggrieved  must  pursue  the  statu- 
tory remedy  of  hiving  the  damages  ascertained 
and  appraised  by  the  fenca-viewers,  before  he 
can  maintain  an  action  for  the  recovery  of  such 
damages.  Whether  the  certificate  of  the  fence- 
viewers,  was  intended  by  the  Legislature,  in 
any  case,  to  be  conclusive  as  to  the  right  of  the 
party  to  recover  damages  under  the  statute;  or 
whether  it  was  only  intended  to  be  conclusive 
as  to  the  sufficiency  of  the  partition  fence  and 
as  to  the  amount  of  damages,  when  the  plaint- 
iffs right  to  damages  in  the  particular  case  has 
been  established  by  him  in  the  action  brought 
upon  such  certificate,  is  another  and  a  very 
different  question. 

So  far  as  regards  the  right  of  the  plaintiff  to 
recover  a  compensation  for  such  an  injury,  I 
think,  thai  upon  the  principles  of  construction 
bef  are  stated,  this  statute  should  receive  a  lib- 
eral or  comprehensive,  as  contradistinguished 
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from  a  strict  or  close  construction,  f 01  the  pur- 
pose of  carrying  into  effect  the  change  in  the 
law  on  thi?  subject,  which  the  Legislature  in- 
tended to  make.  The  statute's  founded  upon 
that  great  principle  of  natural  equity,  which 
223*]  requires  *each  party  who  is  to  share  in 
a  common  benefit,  to  contribute  his  ratable 
proportion  of  the  expense  and,  if  by  reason  of 
the  neglect  of  the  defendant  to  maintain  his 
proportion  of  the  division  fence,  according  to 
the  directions  of  the  statute,  his  corn  has  been 
the  means  of  destroying  his  neighbor's  cattle, 
there  is  no  good  reason  why  he  should  not 
make  compensation  for  the  injury,  in  the  same 
manner  as  he  would  be  bound  to  do  if  his  cat- 
tle, in  consequence  of  a  similar  neglect  on  his 
part.had  fallowed  their  natural  instinct  and  de- 
stroyed his  neighbor's  corn.  It  does  not  nee- 
•essarily  follow  in  either  case,  that  a  neglect  to 
ikeep  up  a  lawful  fence  will  produce  the  in- 
jury, and  it  is  much  more  likely  that  cattle  will 
•destroy  the  corn  than  that  the  corn  will  destroy 
the  cattle,  but  from  tue  instinct  of  the  animals, 
both  events  are  so  very  likely  to  occur,  that  it 
would  be  too  much  to  say  that  the  Legislature 
intended  10  provide  for  one  case  and  not  for 
the  other,  when  there  is  no  distinction  in  prin- 
ciple between  the  two  cases,  which  should  ex- 
empt the  defendant  from  liability  in  either, 
and  where  the  language  of  the  statute  is  equal- 
ly applicable  to  both.  Tne  learned  judge  says 
"The  loss  of  the  plaintiff's  cattle  was  not  'he 
direct  and  necessary  consequence  of  the  neg- 
lect of  the  defendant  to  repair  his  fence."  To 
this,  it  may  be  answered,  that  the  destruction 
of  the  corn  was  not  the  direct  and  necessary 
consequence  of  such  neglect;  as  the  cattle 
might,  perhaps,  have  remained  in  the  adjoin- 
ing field  for  mauy  weeks  without  discovering 
that  the  fence  was  so  defective  as  to  enable 
them  to  get  to  the  corn.  But  when  they  did 
break  through  the  fence  and  destroy  both 
themselves  and  the  corn  by  the  same  act,  I 
cannot  perceive  that  the  destruction  of  the  one 
was  not  as  directly  connected  with  the  defend- 
ant's negligence  as  the  other,  although  the  sim- 
ple destruction  of  the  corn  was  the  most  likely 
to  occur.  The  proper  answer  to  this  objection, 
however,  is  that  the  statute  has  not  confined 
the  defendant's  liability  for  damages,  to  inju- 
ries which  are  the  direct  and  necessary  result 
of  his  neglect  to  keep  his  portion  of  the  fence 
in  repair,  as  injuries  of  that  kind  will  seldom, 
if  ever  occur.  The  statute  is,  that  the  party 
who  neglects  to  keep  up  bis  portion  of  the 
224*]  'division  fence,  shall  be  liable  to  pay 
to  the  party  injured  all  such  damages  as  shall 
accrue  thereby.  To  exempt  him  from  liability, 
the  injury  or  damage  to  'In-  other  party  must  | 
be  HO  remote  that  it  cannot  be  properly  said 
to  have  arisen,  in  consequence  of  the  neglect 
to  keep  up  the  division  fence,  I  conclude, 
therefore,  that  the  injury  for  which  this  suit 
was  brought,  was  one  for  which  the defendaLt 
was  liable  in  some  form,  under  the  provisions 
of  i  ho  statute.  Indeed,  this  appears  to  be  con- 
ceded by  the  Supreme  Court. 

The  next  question  is.  whether  the  plaintiff 
was  right  in  supposing  that  he  must  got  his 
damages  appraised  by  the  fence-viewers, before 
he  could  be  permitted  to  recover  compensation 
for  such  injury.  If  I  am  correct  in  supposing, 
that  where  a  new  right  is  created  by  statute.to 
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which  a  party  was  not  entitled  by  the  common 
law,  and  the  remedy  of  the  party  for  the  in- 
fringement of  such  right  is  prescribed  in  the 
same  statute,  the  party  injured  must  pursue 
the  remedy  thus  prescribed  and  cannot  resort 
to  any  other,  it  is  evident  that  the  ascertain- 
ment and  appraisal  of  his  damages  by  the  fence- 
viewers,  was  a  preliminary  step  which  it  was 
necessary  for  him  to  take  before  he  could  sus- 
tain an  action  to  recover  compensation  for  the 
supposed  injury;  and  that  the  decision  of  the 
fence-viewers  was  conclusive  upon  both  par- 
ties as  to  the  amount  of  damages,  which  the 
plaintiff  was  entitled  to  recover,  if  the  right 
secured  to  him  by  the  statute  had  been  im- 
paired by  the  defendant's  neglect  to  keep  his 
proportion  of  the  division  fence  in  repair.  The 
same  clause  of  the  statute,  which  makes  the 
party  who  has  neglected  to  keep  up  and  main- 
tain his  part  of  the  fence  answerable  for  all 
damages  which  the  party  injured  may  sustain 
by  reason  of  such  neglect,  limits  the  claim  of 
the  latter  to  damages  to  be  ascertained  and  ap- 
praised by  the  fence-viewers;  which  appraise- 
ment is  to  be  reduced  to  writing  and  signed  by 
them,  before  any  action  can  be  brought  there- 
on to  recover  such  damages.  1  R.  S.,  354.  sec. 
36.  I  think,  therefore,  that  the  decision  of  the 
Supreme  Court,  that  this  was  not  a  proper  case 
for  an  appraisal  by  the  fence-viewers,  and  that 
an  action  on  the  case  could  have  been  sustained 
without  having  the  damages  thus  appraised 
*in  the  first  instance,  was  clearly  [*225 
wrong;  and  that  so  much  of  the  judgment  of 
that  court  as  was  the  result  of  such  erroneous 
decision  should  be  reversed. 

It  appears  to  have  been  taken  for  granted, 
both  in  the  Court  of  C.  P.  and  by  the  Supreme 
Court,  that  if  the  fence  viewers  had  jurisdic- 
tion or  authority  to  ascertain  and  appraise  the 
amount  of  the  damages,  which  the  plaintiff 
claimed  to  have  sustained,  in  consequence  of 
the  neglect  of  the  defendant  to  keep  up  and 
maintain  the  part  of  the  division  fence  in  ques- 
tion, their  decision  was  also  conclusive  as  to  the 
question  whether  there  had  been  in  fact  a  pre- 
vious division  of  the  partition  fence  between  the 
parties,  or  those  from  whom  they  had  derived 
theirtitles,  by  wh  ich  this  portion  of  the  fence  be- 
longed to  the  defendant  to  repair  and  maintain. 
I  think,  however,  that  this  is  not  the  fair  and 
reasonable  construction  of  the  statute,  and  that 
in  an  action  upon  the  certificate  of  the  fence- 
viewers  as  to  the  amount  of  the  damages  which 
the  complainant  had  sustained  by  reason  of  the 
alleged  defect  in  the  defendant's  part  of  the 
division  fence,  the  plaintiff  was  bound  to  show, 
if  the  facts  were  denied,  not  only  that  the  fence 
had  been  divided  so  that  this  part  of  the  fence 
belonged  to  the  defendant  to  repair,  but  also 
that  the  oxen  got  into  the  corn  over  or  through 
this  part  of  the  fence.  As  this  part  of  the  slat 
ute  introduces  a  new  mode  of  proceeding  to  as- 
certain the  amount  of  the  plaintiff's  damages, 
which  is  contrary  to  the  course  of  the  common 
law.  the  authority  of  the  fence-viewers  to  set- 
tle the  rights  of  the  parties,  should  not  be  ex- 
tended by  implication  beyond  the  plain  and 
obvious  meaning  of  the  statute.  The  power  to 
fix  the  amount  of  damages  which  the  plaintiff 
had  sustained,  by  reason  of  the  alleged  neglect 
of  the  defendant,  is  clearly  given  by  the  terms 
of  the  statute;  and  the  right  to  decide  the  «}ues- 
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tion  as  to  the  sufficiency  of  the  fence,  might, 
perhaps,  be  fairly  inferred  from  the  very  nat- 
ure of  the  office  which  the  fence-viewers  hold. 
Besides,  this  mode  of  ascertaining  the  extent 
of  the  injury  which  the  plaintiff  had  sustained, 
if  he  was  entitled  to  recover  anything,  by  actual 
view  of  disinterested  public  officers  immedi- 
ately after  the  injury  had  occurred,  would,  in 
22(5*]  most  cases,  *be  less  likely  to  produce 
injustice  than  the  testimdny  of  partial  or  prej- 
udiced witnesses  upon  a  regular  trial  by  jury 
at  some  future  period;  but  there  does  not  ap- 
pear to  be  any  good  reason  for  taking  the  ques- 
tion as  to  the  previous  division  of  the  fence 
from  a  jury  and  submitting  it  to  the  summary 
decision  of  the  fence-viewers,  who  have  no 
other  means  of  deciding  such  a  question  than 
the  ordinary  evidence  which  might  with  equal 
advantage  be  introduced  upon  a  jury  trial.  No 
inference  in  favor  of  the  power  of  the  fence 
viewers  to  decide  such  a  question  can  be  drawn 
from  the  fact  that  the  Revised  Statutes  have 
authorized  them  to  examine  witnesses  upon  all 
questions  submitted  to  them,  as  this  power  to 
appraise  damages  is  taken  from  a  similar  pro- 
vision in  a  previous  statute,  which  contained  no 
authority  for  the  fence-viewers  to  examine  wit- 
nesses in  any  case;  and  the  examination  of  wit- 
nesses may  frequently  be  necessary  in  cases 
which  the  Legislature  unquestionably  intended 
to  submit  to  the  decision  of  the  fence-viewers, 
both  in  the  appraisement  of  damages  and  in 
proceedings  under  the  32d  section  of  this  title 
of  the  statute. 

This  principle  of  requiring  the  owners  of  ad- 
joining lands  to  maintain  their  respective  por- 
tions of  the  division  fence,  and  rendering  them 
liable  to  each  other  for  all  damages  sustained 
by  reason  of  the  neglect  of  such  duty,  to  be 
appraised  by  the  fence-viewers,  appears  to  have 
been  introduced  into  our  statutes  at  a  very 
early  day.  It  is  found  in  the  colonial  Act  of 
1750,  1  Van  Lchaack's  L.  of  N.  Y.,  290,  sec.  3; 
where  it  appears  to  have  been  the  intention  of 
the  Legislature  to  make  the  decision  of  the 
fence  viewers  conclusive  as  to  the  right  of  the 
party  claiming  damages,  by  reason  of  the  neg- 
lect of  the  adverse  party  to  maintain  his  pro- 
portion of  the  division  fence,  for  the  amount 
of  the  damages  as  appraised  by  the  fence-view- 
ers was  to  be  levied  by  an  execution  issued  by 
a  justice  of  the  peace  without  the  formality  of 
a  suit.  In  the  revision  of  the  laws  which  took 
place  shortly  after  the  Revolution,  2  Greenl. 
L.,  172,  sec.  18,  the  provision  is  altered  in  this 
respect,  and  the  amount  of  damages,  after  be- 
ing appraised  and  ascertained  by  the  fence- 
viewers,  instead  of  being  collected  by  sum- 
227*]  mary  process  is  *to  be  recovered  by  a 
regular  suit,  in  any  court,  having  cognizance 
thereof.  The  provision  as  thus  altered  by  the 
Act  of  Mar.,  1788,  is  retained  in  the  several 
'subsequent  revisions  of  the  laws  in  nearly  the 
same  words.  In  making  this  change  in  the 
original  provision  as  found  in  the  statute  of 
1750,  the  Legislature  of  1788  seem  to  have  sup- 
posed that  questions  might  arise,  notwithstand- 
ing the  appraisement  of  the  damages  by  the 
fence- viewers,  which  it  was  proper  to  have  set- 
tled upon  a  regular  trial  in  the  usual  way;  and 
from  this  I  infer  that  the  Legislature  did  not 
intend  to  make  the  decision  of  the  fence- view- 
ers conclusive  upon  the  rights  of  the  parties, 
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except  as  to  the  sufficiency  of  the  fence  and  the 
amount  of  the  damages  sustained  by  the  sup- 
posed neglect  of  the  party  against  whom  such 
damages  were  claimed.  The  conclusion  at 
which  I  have  arrived  in  this  case,  therefore,  is,, 
that  the  injury  of  which  the  plaintiff  com- 
plained was  one  embraced  by  the  Revised  Stat- 
utes, and  for  which  the  fence- viewers  were  au- 
thorized to  ascertain  and  settle  the  amount  of 
damages;  but  that  the  plaintiff  was  not  en- 
titled to  recover  on  the  certificate  of  the  fence- 
viewers,  without  establishing  the  fact,  which 
was  denied  by  the  defendant  in  his  plea  and 
not  admitted  on  the  trial  in  the  Court  of  C.  P., 
that  the  fence  had  been  divided;  and  that  the 
oxen  got  into  the  corn  through  or  over  that  part 
of  the  fence  which  the  defendant  was  bound  to> 
repair  and  maintain.  The  Supreme  Court.there- 
fpre,  instead  of  deciding  against  the  plaintiffs- 
right  to  recover  in  this  action,  and  reversing, 
the  judgment  of  the  Court  of  C.  P.  generally, 
should  have  reversed  that  judgment  for  the  de- 
fect of  proof  in  relation  to  the  division  of  the 
fence,  etc.,  and  should  have  awarded  a  venire 
de  now  to  enable  him  to  supply  that  defect  upon 
a  new  trial.  For  these  reasons  the  judgment 
of  the  Supreme  Court  should  be  reversed  in  this 
respect,  so  that  the  proper  judgment  in  the- 
case  may  be  rendered  in  this  court. 

By  Senator  Tracy.  The  revisers  certainly 
have  not  succeeded  in  their  expressed  inten- 
tion, "to  remove  the  ambiguities  and  supply 
the  deficiencies  of  the  old  statutes  relative  to 
division  and  other  fences,"  for  the  article  on 
this  *subject,  1  R.  S.,  353,  presents  sev-  [*228 
eral  questions  of  greater  or  less  difficulty,  which 
probably  can  only  be  resolved  by  judicial  con- 
struction. The  one  which  the  present  case  in- 
volves is  not  free  from  embarrassment,  and  the 
solution  of  it  must  perhaps  finally  depend  mor& 
upon  general  considerations,  than  upon  any 
clear  logical  deduction  which  the  language  of 
the  statute  affords  the  means  of  making. 

The  provision  of  the  37th  section,  page  354, 
which  is  taken  substantially  from  2  R.  L.,  133, 
sec.  17,  is,  that  if  any  person  liable  to  contrib- 
ute to  the  erection  or  reparation  of  a  division 
fence,  shall  neglect  or  refuse  to  make  and  main- 
tain his  proportion  of  such  fence,  or  shall  per- 
mit the  same  to  be  out  of  repair,  he  shall  be 
liable  to  pay  to  the  party  injured  all  such  dam- 
ages as  shall  accrue  thereby,  to  be  ascertained 
and  appraised  by  any  two  fence-viewers  of  the 
town,  and  to  be  recovered  with  costs  of  suit. 
It  cannot  be  doubted  that  this  provision  was  in- 
tended to  afford  to  the  party  injured  a  conven- 
ient and  efficient  remedy  for  the  culpable  neg- 
ligence of  his  neighbors;  and  to  this  end  it  is 
reasonable  and  proper  that  the  appraisement 
of  the  fence-viewers  as  to  the  amount  of  dam- 
ages should  be  conclusive;  but  what  descrip- 
tion of  damages  is  intended  to  be  here  provided 
for,  and  whether  the  certificate  of  the  fence- 
viewers  shall  be  conclusive  of  any  other  mat- 
ter than  the  mere  amount  of  damages,  are  the 
difficult  questions  which  this  case  suggests.  In 
regard  to  the  latter  point,  I  am  disposed  to  con- 
clude that  the  decision  of  the  fence-viewers 
should  be  confined  to  the  matter  of  the  amount 
of  damages,  leaving  it  to  the  party  who  has  sus- 
tained them  to  establish  by  suit  the  person  who 
is  to  be  made  liable  to  respond  to  them.  Un- 
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less  this  construction  is  adopted,  it  seems  to  be 
unavoidable  that  there  would  be  frequently  de- 
volved upon  the  fence-viewers,  questions  as 
well  as  to  the  ownership  or  occupancy  of  the 
adjoining  lands,  as  to  the  cause  of  the  dam- 
ages, which  such  a  tribunal  would  be  so  unfit 
summarily  to  decide,  as  to  warrant  the  conclu- 
sion that  the  Legislature  did  not  intend  to  con- 
fer the  power  upon  it.  Other  provisions  of  the 
statute  seems  to  sustain  this  conclusion,  by  giv- 
ing a  remedy  by  suit  without  the  intervention 
of  the  fence  viewers  in  cases  where  their  inter- 
229*]  vention,  *for  every  purpose  but  that  of 
ascertaining  the  amount  of  the  damages,  would 
be  as  convenient  and  proper  as  in  this.  Nor  is 
the  43d  section,  which  authorizes  the  fence- 
viewers  to  subpoena,  swear  and  examine  wit- 
nesses, on  all  questions  submitted  to  them,  in- 
consistent with  this  conclusion;  for  this  provis- 
ion evidently  refers  to  those  questions  which, 
by  the  previous  sections,  parties  are  compelled 
to  submit  to  their  decision,  and  perhaps  may 
be  properly  construed  to  extend  to  such  other 
questions  as  the  parties  should  voluntarily  sub. 
mit. 

Upon  the  question  what  damages  it  is  the 
duty  of  the  fence- viewers  to  ascertain  and  ap- 
praise, I  incline  to  agree  with  the  Supreme 
Court,  that  their  power  is  confined  to  those 
damages  which  are  the  direct  and  necessary 
consequence  of  the  neglect  of  the  party  to  make 
or  maintain  his  fence.  We  are  hardly  at  lib- 
erty to  suppose  that  the  Legislature  intended 
to  vest  in  two  fence  viewers,  who  might  be  of 
the  party's  own  selection,  an  arbitrary  and  un- 
controllable power  to  determine  absolutely  the 
amount  of  consequential  damages,  which  they 
migbt  imagine  had  followed  a  party's  neglect 
to  repair  his  fence.  It  would  be  clothing  them 
with  a  vague  discretion,  the  undefined  exercise 
of  which  the  law  does  not  confide  to  its  high- 
est judicial  functionaries.  It  is  unnecessary  to 
suppose  cases  of  remote,  uncertain  and  contin- 
gent damages, which  such  a  power  in  the  fence- 
viewers  might  be  extended  to  embrace,  for  it 
is  difficult  to  conceive  a  case  where  every  dam- 
age or  injury  that  resulted  to  a  party,  subse- 
quently to  the  neglect  of  which  he  complained, 
might  not,  by  specious  ingenuity,  be  traced 
back  to  the  dilapidated  fence  as  one  of  its 
causes.  The  rule  of  law  is  well  established, 
that  in  cases  of  tort  it  is  necessary  for  the  party 
complaining  to  show  that  the  particular  dam- 
ages in  respect  to  which  he  proceeds,  are  the 
legal  and  natural  consequences  of  the  wrong- 
ful act  imputed  to  the  defendant.  1  Chit.  PL, 
888;  8  East,  3,  2  Taunt.,  814  ;  19  Johns.,  228. 
It  is  not  credible  that  the  Legislature  intended 
that  so  inferior  a  tribunal  as  one  composed  of 
two  fence  viewers  should  be  absolved  from  this 
U.'tO*]  salutary  rule;  or  what  amounts  *to  the 
same  thing,  if  they  absolved  themselves  from 
it,  their  decision  should  be  conclusive  of  the 
rLMiK  ol  the  parties. 

The  language  of  the  statute,  "all  such  dam 
ages  as  shall  accrue  thereby,  "  is,  undoubted- 
ly, in  one  sense  general,  and  the  argument  is, 
therefore,  fair  that  in  this  sense  it  should  re- 
ceive a  general  construction,  unless  there  be 
M  giound  in  the  statute  itself  for  restrain- 
ing its  meaning  by  reasonable  construction.  I 
think  such  ground  is  furnished,  without  press- 
log  into  its  support  the  doubtful  and  some- 
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what  dangerous  authority  which  is  sometimes 
claimed  by  judges,  of  molding  statutes  "  ac- 
cording to  reason  and  convenience,  to  their  best 
and  tiuest  use;"  for  other  sections  of  this  stat- 
ute show  it  to  be  the  object  of  the  Legislature 
to  enforce  the  obligation  of  maintaining  divis- 
ion fences  by  subjecting  the  party  failing,  to 
make  good  to  the  other  party  the  injury  which 
a  breach  of  this  obligation  occasions,  and  this 
by  enabling  him  to  make  or  repair  the  fence 
himself,  and  recover  the  expense  of  the  default- 
ing party,  or  to  recover  of  him  the  damage* 
which  shall  accrue  to  him  by  reason  of  the  non- 
erection  or  repair  of  the  fence.  The  40th  sec- 
tion provides,  that  when  a  fence  shall  have 
been  removed  without  the  notice  or  permission 
required  by  the  Act,  the  party  who  has  removed 
it  shall  pay  to  the  other  party  "  all  such  dam- 
ages as  he  may  sustain  thereby."  It  cannot,  I 
think,  be  contended  that  the  damages  here  re- 
ferred to  extend  beyond  the  value  of  the  use  of 
the  land  thus  left  uninclosed,  or  at  most  the 
value  of  the  crops  then  growing  thereon  and 
thereby  destroyed.  It  is  an  old  maxim  that  a 
statute  which  gives  a  new  remedy  ought  not  to 
receive  a  liberal  construction,  2  Sid.,  63  ;  and 
perhaps  a  still  older  one,  that  a  statute  creat- 
ing a  new  jurisdiction  ought  to  be  construed 
strictly.  10  Rep.,  75.  To  give  to  this  statute 
the  force  of  a  mutual  and  express  contract  be- 
tween the  parties,  to  make  and  maintain  their 
division  fence,  and  in  default  to  pay  all  dam- 
ages, is  certainly  giving  to  it  as  liberal  a  con- 
struction for  the  injured  party  as  can  properly 
be  claimed;  but  construing  it  on  this  principle, 
it  is  very  plain  that  on  a  recovery  for  the  breach 
of  such  a  contract,  a  court  would  be  bound  to 
restrain  the  damages  to  those  which  were  the 
natural  and  immediate  result  of  the  default. 
*In  Flureau  v.  TTiornhttl,  2  W.  Bl.,1078,[*231 
the  seller  of  a  house  by  auction  could  not  make  a 
title,  and  the  jury  gave  the  buyer,  besides  his 
deposit,  a  compensation  in  damages  for  the  loss 
of  his  bargain,  which  was  disallowed,  and  a 
new  trial  granted,  on  the  ground  that  such 
damages  were  contingent, and  not  contemplat- 
ed in  the  contract.  The  rule  of  the  civil  law, 
where  there  has  been  no  fraud  and  the  party  is 
merely  in  fault  for  not  performing  his  obliga- 
tion, is  to  subject  him  only  to  such  damages 
which  migbt  have  been  contemplated  at  the 
time  of  the  contract,  and  not  to  such  as  may 
fortuitously  have  resulted  from  its  violation. 
Pothier,  pt.  1,  ch.  2,  art.  8,  says :  In  general 
the  parties  are  deemed  to  have  contemplated 
only  the  damages  which  might  be  suffered  from 
the  non-performance  of  the  particular  thing 
which  is  the  object  of  the  contract, and  not  such 
as  may  have  been  incidentally'  occasioned  there- 
I  by  in  respect  to  the  other  affairs  of  the  injured 
j  party;  and  therefore,  the  defaulting  party  is  not 
answerable  for  these,  but  only  for  such  as  are 
suffered  in  respect  to  the  thing  which  is  the  ob- 
ject of  the  obligation. 

I  am  satisfied  that  we  ought  not  to  jmpute  to 
the  Legislature  a  more  comprehensive  mean- 
ing of  damages  than  courts  would  impute  to 
parties  who  bad  used  the  term  in  contracts 
made  by  themselves,  and  I  am  persuaded  that 
no  court  of  law  would  hold,  that  if  n  party 
whose  field  was  thus  leftunfenced  should  pro- 
ceed to  plant  it  or  to  depasture  it,  ho  could  re- 
cover damages  for  the  destruction  of  the  crops 
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thus  afterwards  planted,  or  for  the  straying  of 
cattle  turned  upon  such  uninclosed  field.  Dam 
ages  like  these,  although  they  might  have  their 
remote  source  in  the  unlawful  removal  of  the 
fence,  have  their  more  proximate  and  efficient 
cause  in  the  folly  or  willfulness  of  the  party 
suffering;  at  any" rate,  are  n'ot  those  necessary 
and  direct  damages  resulting  immediately  from 
the  default  of  the  other  party, for  which  alone 
the  Legislature  intended  to  provide.  I  cannot 
doubt  that  the  damages  which  the  37th  section 
authorizes  the  fence-viewers  to  ascertain  should 
be,  at  least,  of  a  nature  as  direct  and  proximate 
as  the  damages  to  be  recovered  by  suit  under 
the  40th  section. 

232*]  *In  this  view  of  the  case, without  con- 
cluding certainly,  although  my  mind  is  that 
way  inclined, that  the  fence-viewers  have  no  au- 
thority to  ascertain  any  other  damages  than  such 
as  are  immediately  connected  with  the  insuf- 
ficiency of  the  fence,  I  am  satisfied  that  the  stat- 
ute does  not  contemplate  consequential  dam- 
ages— cenai  n  ly  not  those  remote  damages  which 
not  being  the  direct  and  necessary  consequence 
of  the  default  complained  of,  judges  in  courts 
of  law  could  not  permit  to  be  recognized  and 
recovered.  Here  damages  have  been  given  to 
the  plaintiff  for  the  value  of  his  cattle,  which 
broke  from  his  own  close  into  the  defendant's, 
and  there  killed  themselves  by  overeating  corn. 
This  result  cannot  be  regarded  as  the  direct  and 
natural  consequence  of  the  defendant's  part  of 
the  division  fence  being  out  of  repair.  The 
death  of  the  cattle,  though  in  some  measure  de- 
ducible  from  the  ill  conditioned  state  of  the 
fence,  was  a  casualty,  which  it  is  irrational  to 
suppose  that  the  Legislature  contemplated  as 
an  item  of  the  damages  which  the  fence-view- 
ers were  to  ascertain.  Besides,  there  is  an  in- 
tervening and,  consequently,  more  proximate 
cause  for  their  death,  to  be  found  in  the  act  of 
the  plaintiff,  who,  by  turning  them  into  a  field 
insufficiently  fenced,  exercised  a  more  direct 
agency  in  bringing  about  the  result  than  the 
defendant  did  by  neglecting  to  repair  the  fence. 
If  the  defendant  had  neglected  to  build  any 
fence  whatever,  the  plaintiff's  claim  under  this 
section  of  the  statute  would  be  the  same  it  now 
is  ;  yet  the  injustice  of  indemnifying  against 
the  consequences  of  his  own  imprudence  and 
folly,  had  he  turned  them  into  an  uninclosed 
field  from  which  they  could  have  free  access 
to  the  corn  growing  on  the  defendant's  adjoin- 
ing field,  though  it  might  be  deemed  more  glar- 
ing, could  not  probably  be  shown  to  be  more 
positive  than  to  indemnify  him  in  the  present 
case.  I  am,  therefore,  for  affirming  the  judg- 
ment of  the  Supreme  Court. 

By  Senator  Willis.  It  is  contended  that  the 
fence  viewers  were  authorized  to  act  as  arbi- 
trators between  the  parties,  and  in  addition  to 
appraising  the  damages  sustained,  were  em- 
powered to  determine  all  the  facts  necessary 
233*]  *to  establish  the  liability  of  the  defend- 
ant and  the  right  of  the  plaintiff  to  recover  ; 
and  that  'their  certificate  of  the  appraisal  is 
equivalent  to  all  its  legal  consequences  to  an 
award  of  arbitrators.  It  is  claimed  that  this 
authority  is  conferred  upon  them  by  the  pro- 
visions of  art.  4,  tit.  4,  ch.  11  of  the  first  part 
of  the  Revised  Statutes,  entitled  "  Of  Division 
and  Other  Fences."  It  seems  that  the  fence- 
viewers  so  understood  the  statute  ;  the  C.  P. 
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gave  it  the  same  construction;  and  the  learned 
judge  who  delivered  the  opinion  of  the  Su- 
preme Court  in  this  cause  says,  expressly:  "The 
statute  makes  them  arbitrators  between  the  par- 
ties. There  is  no  appeal  from  their  award." 
It,  therefore,  becomes  necessary  to  examine, 
with  some  care,  those  provisions  of  the  statutes 
which  are  supposed,  by  such  high  authority, 
to  confer  such  ample  power  upon  this  class  of 
town  officers. 

These  officers  are  created  by  statute  and  are 
not  invested  by  it  with  any  general  power. 
Their  authority  is  given  and  their  duties  are 
prescribed  in  the  same  provisions  of  the  stat- 
utes which  call  for  their  action,  and  they  pos- 
sess no  other.  They  can  take  nothing  by  im- 
plication. The  cases  in  which  they  are  required 
to  act  are  few,  and  their  duties  in  each  case  are 
explicitly  defined.  They  are  authorized  to  de- 
termine the  proportion  and  part  of  a  partition 
fence  to  be  made  and  maintained  by  each  ad- 
joining owner,  1  R.  S.,  353,  sec.  33,  and  also 
to  permit  the  same  or  any  part  thereof  to  be 
discontinued.  Sec.  39.  They  are  likewise  au- 
thorized to  appraise  damages  done  upon  prem- 
ises by  beasts,  and  by  inanimate  things,  2  R. 
S.,  517,  sees.  1,  2,  and  518,  sees.  8,  9,  and  1  R.  S., 
698,  sees.  1-3,  to  ascertain  the  charges  of  keep- 
ing strays,  1  R.  S.,  351,  sec.  21;  and  to  inquire 
into  and  certify  the  amount  of  damages  sus- 
tained by  the  owner  of  sheep  killed  by  dogs,  1 
R.  S.,  704,  sec.  10.  Where  beasts  are  distrained 
doing  damage,  if  any  dispute  arise  touching 
the  sufficiency  of  any  fence  around  the  prem- 
ises where  the  damage  was  done,  the  fence- 
viewers  are  in  that  case,  and  in  that  only,  au- 
thorized to  determine  whether  such  fence  was 
sufficient  or  insufficient.  2  R.  S.,  517,  sec.  3. 
They  are  authorized  to  act  upon  their  own 
knowledge  on  view,  and  not  otherwise  ;  they 
*may  issue  subpoenas,  swear  and  ex-  [*234 
amine  witnesses  for  the  purpose  of  enabling 
themselves  to  overcome  any  inability  to  ac- 
quire on  view  a  perfect  knowledge  of  the  subject 
upon  which  they  are  to  act;  but  for  no  other  pur- 
pose. Thus  it  will  be  seen,  their  action  is  confined 
to  the  dividing  and  discontinuing  of  partition 
fences, the  appraisment  of  damages  and  in  a  sin- 
gle case,  determining  the  sufficiency  or  insuffi- 
ciency of  fences.  They  can  do  nothing  else  in 
their  official  capacity  under  the  authority  of  law. 
In  the  division  or  discontinuance  of  partition 
fences,  the  fence- viewers  act  with  reference  to 
the  parties  in  interest  and,  therefore,  in  that 
case,  the  moving  party  is  required  to  give  no- 
tice to  the  other  party,  who  has  the  right  se- 
cured to  him  to  choose  one  of  the  two  fence 
viewers.  In  that  case,  it  will  be  perceived, 
their  decision  can  embrace  nothing  but  the  di- 
vision or  discontinuance  of  a  partition  fence. 
In  every  other  case  their  action  is  a  mere  ap- 
praisement on  the  application  of  an  individual 
wholly  exparte,  without  reference  to  the  par- 
ties in  interest,  and  without  notice  to  anybody. 
Can  the  certificate  of  such  an  appraisal  be  le- 
gitimately treated  as  an  award  of  arbitrators  ? 
This  is  certainly  a  grave  question  in  its  bearing 
upon  the  rights  of  individuals,  and  it  would 
seem  that  it  must  be  involved  in  some  obscu- 
rity that  I  have  not  been  able  to  perceive,  to 
have  enabled  it  to  find  a  favorable  passport 
through  all  the  courts,  from  the  fence-viewers' 
court  up  to  this  court. 
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It  is  claimed  that  the  authority  contended  for 
is  conferred  upon  the  fence-viewers  by  the  37th 
section  of  the  article  above  referred  to,  which 
is  in  these  words:  "  If  any  person  who  is  lia- 
ble to  contribute  to  the  erection  or  reparation 
of  any  division  fence,  shall  neglect  or  refuse 
to  make  and  maintain  his  proportion  of  such 
fence,  or  shall  permit  the  same  to  be  out  of  re- 
pair, heffihall  be  liable  to  pay  to  the  party  in- 
jured all  such  damages  as  shall  accrue  thereby, 
to  be  ascertained  and  appraised  by  any  two 
fence-viewers  of  the  town,  and  to  be  recovered 
with  costs  of  suit.  The  appraisement  shall  be 
reduced  to  writing  and  signed  by  the  fence- 
viewers  making  it."  The  efficient  words  in  this 
section  are  these:  "To  be  ascertained  and  ap- 
235*]  praised  by  any  *two  fence-viewers  of 
the  town."  Surely,  a  very  brief  mode  of  cre- 
ating a  court,  "from  whose  decision  there  is 
no  appeal,"  and  which  may  subject  a  party  to 
"  enormous  damages,"  especially  when  we  con- 
sider that  the  proceedings  may  be  wholly  ex 
parte,  as  notice  is  not  required  to  be  given  to 
anyone.  Courts  are  required  to  give  to  stat- 
utes a  reasonable  construction.  The  construc- 
tion contended  for,  in  my  opinion,  is  unreason- 
able. The  section  creates  the  liability  of  the 
delinquent  and  gives  a  right  of  action  to  the 
party  injured  to  recover  his  damages.  Does  it 
authorize  the  fence- viewers  to  arbitrate  this 
matter  between  them?  Far  from  it.  The  re- 
quirement that  the  damages  .-hall  be  appraised 
by  two  fence  viewers,  is  designed  as  a  re- 
straint upon  the  plaintiff  for  the  protection  of 
the  defendant.  Such  controversies  are  not  al- 
ways conducted  in  good  temper  or  in  good  con- 
science. The  damages  are  supposed  to  be  on 
the  premises  of  the  plaintiff, where  the  defend- 
ant and  his  witnesses  cannot  go  even  for  the 
purpose  of  viewing  the  damages  without  tres- 
passing. Should  the  plaintiff,  then,  with  this 
advantage  over  the  defendant,  be  allowed  to 
trump  up  damages  upon  estimates  of  any  per- 
sons who  are  competent  to  testify  in  court — 
his  domestics  or  dependents?  The  statute  has, 
very  properly,  required  him  10  procure  the  ap- 
praisement of  his  damages  by  two  persons, 
who,  from  their  official  station,  are  entitled  to 
confidence  both  as  to  integrity  and  judgment. 
The  appraisement  must  be  reduced  to  writing 
and  signed  by  the  fence  viewers.  It  is  then  evi- 
dence of  the  amount  ot  the  damage  and  noth- 
ing more.  Whatever  else  it  contains  is  surplus- 
age and  should  be  rejected  by  the  court.  Not 
even  an  adjudication  as  to  the  sufficiency  or  in- 
sufficiency of  any  fence  contained  in  such  cer- 
tificate of  appraisement  can  be  used  as  evi- 
dence in  this  form  of  action,  for  the  fence- 
viewers  are  not  authorized  to  make  it.  Unless 
the  name  of  the  office  confer  that  power,  it  is 
not  to  be  found  in  the  statutes,  except  in  the 
single  case  of  distress  of  beasts  doing  damage. 

If  I  am  right  in  the  view  I  have  taken  of  this 
branch  of  the  case,  it  becomes  unnecessary  to 
consider  the  other.  The  Supreme  Court  were 
236*]  of  the  opinion  that  the  damage  *sus- 
tained  by  the  plaintiff  could  not  be  recov- 
ered in  this  form  of  action.  I  concur  in  that 
opinion. 

On  the  question  being  put — shall  this  judg- 
be  reversed  ? — the  members  of  the  Court  di- 
vided an  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
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Senate,  the  CHANCELLOR,  and  Senators  Arm- 
strong, Beckwith,  Downing,  Edwards,  Johnson, 
Lawyer,  Spraker,  Sterling,  Tattmadge—ll. 

In  the  negative — Senators  J.  Beardsley,  H. 
F.  Jones,  Lacy,  Livingston,  Loomis,  McLean, 
Maison,  Tracy,  Van  Dyck,  Wager,  Willes — 11. 

Whereupon,  the  judgment  was  affirmed. 

Cited  in— 3  Hill,  40 ;  4  Denio.  103:  2N.  Y.,  344;  39 
N.  Y.,  198 ;  6  Trans.  App.,  325 :  1  Hun,  14 ;  10  Barb., 
271 ;  19  Barb..  48 ;  48  Barb.,  228 ;  48  Barb.,  108  ;  3  T.  & 
C.,  101 ;  5  Abb.,  N.  8.,  335 ;  1  Rob.,  593 ;  2  Rob.,  271 ;  7 
Daly,  343. 


LYNCH  ET  AL.  Appellants, 

AND 

THE  UTICA  INSURANCE  COMPANY,  Re- 
spondents. 

Equitable  Estate —  When  Subject  to  Execution,  at 
Law — Statute  of  Use* — Judgment  Creditor — 
When  Entitled  to  Decree  in  Chancery  Directing 
Satisfaction  of  Judgment  out  of  Equitable  Es- 
tate— Rights  of  Purchaser  as  to  Other  Credit- 
ors. 

A  judgment  creditor  is  entitled  to  a  decree  of  a 
Court  of  Chancery,  directing  satisfaction  of  his 
judgment  out  of  an  equitable  estate  or  interest  of 
the  debtor  in  property  held  in  trust  for  the  debtor 
and  not  the  subject  of  sale  by  execution  at  law.  in 
preference  to  an  assignee  to  whom  the  debtor  as- 
signs his  equitable  estate  or  interest  for  the  benefit 
of  all  his  creditors  when  such  assignment  does  not 
take  effect  as  an  operative  conveyance  until  after 
the  docketing  of  the  judgment. 

An  equitable  estate  or  interest  in  lands  is  not  the 
subject  of  sale  by  execution  at  law,  within  the  Stat- 
ute of  Uses,  1  R.  L.,  74.  sec.  4,  where  others  besides 
the  judgment  debtor  have  an  equitable  interest  in 
the  lands :  to  authorize  a  sale  in  such  case,  the  debt- 
or must  have  the  entire  equitable  interest. 

Whether  a  purchaser,  who  acquires  the  legal  es- 
tate as  well  as  the  equitable  interest,  of  a  judgment 
debtor,  in  property  held  in  trust  for  the  debtor,  and 
which  is  the  subject  of  execution  at  law,  obtains 
thereby  a  preference  over  the  judgment  creditor, 
where  the  purchase  is  made  with  knowledge  of  the 
existence  of  the  judgment,  but  previous  to  the  su- 
ing out  of  an  execution  thereon,  quaere. 

Citations— 1  R.  L.,  74.  sec.  4;  4  Paige,  619  ;  4  Sim., 
70:  1  Atk.Conv.,517;  4Madd.,504;  Sug.  Vend.,  ed. 
1830, 480. 540. 5tii:  1  R.  L..  74,  sec.  4;  1  Com..  226:  4  Bing. 
98. 335;  17  Johns..  351 :  1  Johns.  Ch.,  52  ;  4  Barn.  &  Aid., 
648 ;  Sugd.  Vend..  e«l  1*2S,  3W.  340.  508,  509.  714;  Pow- 
ell. Mort.,  477,  516,  616,  618,  623;  Coote,  Mortg.,  71 :  7 
Vin.  Abr..  52  e,  pi.  2 ;  5  Bac.  Abr.,  45 ;  3  Atk..  738 :  2 
Atk..  290:  1  Ves.,  Jr..  431 ;  8  East.  466 :  1  Cai.  Cas..  47 ; 
22  Car.  II.  oh.  8,  sec.  10:  2  Johns.  Ch.,  603;  1  T.  R..  767, 
768,  778;  Salk.,  520:  2  P.  Wins..  491.  495 ;  2  Ves.,  4«6 ; 
Ram.  Assets,  396,  397,  417 ;  1  Vern..  52  ;  2  Vern ..  157. 
158. 159 ;  8  P.  Wms.,  828 ;  10  Ves.,  270;  11  Ves.,  618. 

A  PPEAL  from  chancery.  The  respondents, 
A  in  Mar.  1831.  filed  a  bill  against  the  appel- 
lants, the  principal  object  of  which  was  to  ob- 
tain a  decree  declaring  certain  judgments  ob- 
tained by  the  respondents  against  James  Lynch 
a  *lien  upon  and  directing  the  same  to  j  *U.'J7 
be  satisfied  out  of  certain  equitable  interests 
created  in  his  favor  by  the  will  of  his  father 
Dominick  Lynch.  The  respondents  stated  in 
their  bill  that  Feb.  27.  1829,  four  judgments 
were  docketed  in  their  favor  against  James 
Lynch,  amounting  together  to  about  the  sum 
of  $33.000,  and  that  Jan.  10.  1827.  James  Lynch 
executed  to  them  a  covenant,  whereby,  after 
reciting  that  he  was  indebted  to  them  bv  bund 
of  tin-  -nine  date  with  the  covenant,  in  the  sum 
of  $5,000;  that  he  had  deposited  with  thorn  as 
collateral  security  for  the  payment  of  the  bond 
60  shares  of  the  stock  of  the  Oneidu  Iron  and 
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Glass  Manufacturing  Co.,  together  with  a  note 
for  $1, 959. 45,  given  by  one  Henry  Lynch,  and 
indorsed  by  himself  and  one  Alexander  Lynch; 
that  he  was  entitled  to  a  distributive  share  of 
the  real  estate  at  Rome,  which  belonged  to  his 
deceased  father;  and  that  it  was  intended  to 
effect  a  division  of  the  same  among  the  heirs 
of  his  father,  he  covenanted  and  agreed  that  as 
soon  as  such  division  was  effected,  he  and  his 
wife  would  execute  a  mortgage  upon  a  propor- 
tion of  the  same,  which  should  be  allotted  to 
him,  of  at  least  $10,000  value,  to  secure  the 
payment  of  the  above  bond  as  a  substitute  for 
the  collateral  security  above  specified.  They 
then  stated  that  July  27,  l823,Dominick  Lynch, 
the  father  of  James  Lynch,  made  his  last  will 
and  testament,  whereby,  after  bequeathing  cer- 
tain personal  property,  he  gave  and  devised 
all  the  rest  and  residue  of  his  estate  to  his  ex- 
ecutors in  the  will  named  and  to  their  heirs 
and  assigns  in  trust:  1  To  pay  all  his  just  debts; 
2.  To  raise  the  sum  of  $60,000  and  invest  the 
same  in  certain  securities,  and  out  of  the  in- 
come thereof  to  pay  his  wife  an  annuity  of 
$3,000,  and  to  reinvest  any  surplus  there 
might  be;  3.  To  raise  the  sum  of  $10,000  and 
to  pay  one  half  thereof  to,  his  daughter.Louisa, 
and  the  remaining  half  to  his  son  Edward;  4. 
The  testator  directed  that  after  the  payment 
of  his  debts,  the  investment  of  the  $60,000  and 
the  payment  of  the  legacies  to  Louisa  and  Ed- 
ward, the  residue  of  his  estate,  real  and  per- 
sonal, should  be  divided  into  eight  equal  parts, 
one  of  which  parts  he  gave  to  his  son  James 
Lynch;  and  5.  He  directed  that  after  the  death 
238*]  *of  his  wife  seven  eights  of  the  fund  of 
$60,000  should  be  divided  among  his  seven 
children,  of  whom  James  Lynch  was  one,  the 
remaining  one  eighth  part  he  having  by  a  pre- 
vious clause  authorized  his  wife  to  dispose  of 
by  will;  and  that  the  testator  died  in  1825.  The 
respondents  further  stated  that  James  Lynch, 
by  a  certain  indenture  in  writing  under  his 
hand  and  seal,  purporting  to  bear  date  Feb. 
2T>,  1829,  for  the  consideration  of  $1,  as  ex- 
pressed therein,  granted  and  conveyed  to  one 
Seth  B.  Roberts,  all  his  right,  title,  claim,  de- 
mand and  interest  of,  in  and  to,  any  and  all 
moneys,  lands,  personal  or  real  estate,  which 
he  was  then  or  which  he  thereafter  might  be- 
come entitled  to  by  virtue  of  the  will  of  his  fa- 
ther, Dominick  Lynch,  either  at  law  or  in 
equity,  in  trust,  to  sell  and  dispose  of  the  same 
and  apply  the  proceeds:  1.  To  the  payment  of 
certain  notes,  etc.,  upon  which  Roberts  and 
others  stood  bound  as  indorsers:  2.  To  pay  all 
notes  and  accounts  due  to  tradesmen;  3.  To 
pay  the  respondents  $2,500,  for  which  he  had 
given  them  a  covenant;  4.  To  pay  all  other 
debts  due  from  him;  and  5.  To  pay  over  such 
surplus  as  might  remain.  They  charged  that 
the  assignment  was  antedated,  and  if  not  an- 
tedated that  it  was  executed  in  contemplation 
of  the  judgments  with  the  intention  to  defeat, 
delay  and  defraud  them  in  recovering  their 
just  demands;  and  generally,  that  the  assign- 
ment was  fraudulent  and  void.  The  respond- 
ents prayed  that  the  executors  of  Dominick 
Lynch  might  be  compelled  to  execute  the  trusts 
of  the  will,  and  that  upon  such  division  as  was 
directed  by  the  will,  that  James  Lynch  might 
be  compelled  to  execute  to  them  a  mortgage, 
in  pursuance  of  the  stipulations  of  the  cove- 
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nan"t  of  Jan.  10,  1827,  to  bear  date  as  of  that 
day,  or  else  that  the  covenant  be  decreed  a 
mortgage  as  of  the  day  of  its  date;  that  their 
liens  and  those  of  ail  other  judgment  creditors 
who  should  come  in  and  make  themselves  par- 
ties to  the  suit,  be  established  and  declared  ac- 
cording to  their  rightful  priorities  upon  the 
share  which  upon  a  sale  of  the  estate  of  Dom- 
inick Lynch  might  be  allotted  to  Jamq*  Lynch, 
and  also  upon  the  share  of  the  fund  of  $60,000, 
which  upon  the  death  of  the  widow  of  Dom- 
inick Lynch  would  be  the  share  or  proportion 
*of  James  Lynch.  The  bill  contained  [*239 
other  matters  in  reference  to  securities  taken 
from  James  Lynch,  and  other  transactions 
which  it  is  deemed  unnecessary  here  to  state 
in  reference  to  the  principal  question  decided 
in  this  cause. 

James  Lynch,  Roberts,  and  various  credit- 
ors of  Lynch  made  parties  in  this  suit.answered 
that  the  debts  provided  for  by  the  assignment 
were  justly  due  and  owing;  but  it  was  admit- 
ted by  both  Lynch  and  Roberts,  that  the  as- 
signment was  not  delivered  to  Roberts,  nor  had 
he  any  knowledge  of  its  existence  until  after 
the  docketing  of  the  judgments  oblained  by 
the  respondents  against  Lynch.  Roberts,  how- 
ever, denied  all  notice  or  knowledge  of  the 
judgments  in  favor  of  the  respondents  until 
after  the  delivery  of  the»  assigpment  to  him, 
and  no  proof  of  notice  was  exhibited  by  the  re- 
spondents. It  appeared  from  the  answers  and 
from  the  proofs  taken  in  the  cause,  that  in  Dec. , 
1829,  Roberts  filed  a  bill  in  chancery  against 
the  executors  of  Dominick  Lynch  for  a  division 
of  the  estate,  and  by  a  decree  of  the  Vice- Chan- 
cellor of  the  First  Circuit,  a  division  of  the  es- 
tate made  by  a  master  was  confirmed  and  cer- 
tain portions  thereof  directed  to  be  conveyed 
to  Roberts.  The  executors  were  subsequently 
restrained  by  an  injunction  from  executing  the 
conveyances,  but  the  injunction  was  after- 
wards modified  so  as  to  allow  of  the  execution 
of  the  conveyances,  provided  the  same  should 
be  deposited  in  the  office  of  the  assistant  regis- 
ter of  the  Court  of  Chancery;  and  the  convey- 
ances were  accordingly  executed  and  deposited. 

Upon  this  state  of  facts  the  Chancellor  de- 
creed: 1.  That  the  covenant  of  Jan.  10, 1827, 
should  be  deemed  an  equitable  mortgage,  aiid 
that  the  complainants  were  entitled  to  have 
payment  of  the  amount  due  thereon  out  of  that 
part  of  the  estate  of  Dominick  Lynch,  which 
had  been  conveyed  to  Roberts;  2.  That  the 
judgments  of  the  respondents  and  of  Robert 
Tillptson,  a  creditor  of  James  Lynch,  were 
equitable  liens  upon  the  estate  and  interest  of 
Lynch  in  the  same  premises,  according  to  the 
date  of  the  docketing  of  such  judgments,  to 
be  paid  in  the  order  of  priority;  and  3.  The 
Chancellor  directed  a  sale  of  *the  prem-  [*24O 
ises,  and  that  the  proceeds  be  applied  in  pay- 
ment of  such  judgments  and  of  the  balance 
due  the  complainants,  after  discharging  the 
costs  of  the  suit.  From  this  decree  Lynch  and 
Roberts  appealed. 

The  following  opinion  was  delivered  by  the 
Chancellor,  so  far  as  respects  tue  principal 
questions  in  this  case : 

By  the  Chancellor.  The  interest  of  James 
Lynch,  under  the  will  of  his  father,  was  an 
equitable  estate  merely ;  the  legal  estate  being 
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-vested  in  the  executors,  as  trustees  under  a 
trust,  which  was  valid  as'  the  law  was,  at  the 
time  of  the  creation  of  the  trust.  This  was  an 
interest  which  perhaps  might  have  been  seized 
and  sold  on  an  execution  under  the  provisions 
of  the  4th  section  of  the  Act  Concerning  Uses. 
1  R  L.,  74.  The  judgments,  however,  did 
not  bind  the  equitable  interests  of  the  debtor 
in  the  land  from  the  time  of  the  docketing,  but 
only  from  the  issuing  of  the  execution.  Kel- 
logg v.  Wood,  4  Paige,  619;  Lodge  v.  Lyseley,  4 
Sim.,  70;  1  Atk.  Conv.,  517.  And  if  Roberts 
had  been  a  bona  fide  purchaser  for  a  valuable 
consideration  paid,  and  had  obtained  an  as- 
signment of  the  equitable  interest  of  Lynch 
without  notice  of  the  judgments,  he  would 
have  been  protected.  In  this  case,  however, 
the  judgments  were  entered  some  time  before 
he  had  notice  of  or  consented  to  accept  the  as- 
signment. And  the  assignment  being  merely 
voluntary,  to  secure  antecedent  debts,  Roberts 
-cannot  be  considered  a  bona  fide  purchaser,  so 
as  to  defeat  the  complainants'  rights  to  levy 
their  judgments  out  of  the  equitable  freehold 
of  the  judgment  debtor,  although  rhe  might 
not  have  had  actual  notice  of  the  judgment  at 
the  time  he  accepted  that  assignment.  In  Forth 
v.  Duke  of  Norfolk,  4  Madd.,  504,  Sir  John 
Leach,  V.  C.,  says:  "  A  judgment  creditor  has 
at  law,  by  the  Statute  of  Frauds,  execution 
against  the  equitable  freehold  estate  of  the 
debtor  in  the  hands  of  the  trustee,  provided 
the  debtor  has  the  whole  beneficial  interest ; 
but  if  he  has  left  a  partial  interest  only  in  his 
equitable  freehold  estate,  the  judgment  cred- 
itor has  no  execution  at  law,  though  he  may 
•come  into  a  court  of  equity  and  claim  there 
the  same  satisfaction  out  of  his  equitable  in 
24 1  *1  terest  *as  he  would  be  entitled  to  at 
law,  it  it  were  legal.  Every  voluntary  as- 
signee of  this  equitable  interest  of  tne  debtor 
will  be  in  the  same  situation  with  respect  to 
the  claim  of  the  judgment  creditor  as  the 
debtor  himself  was.  Every  assignee  for  valu- 
able consideration  will  bold  this  equitable  in- 
terest discharged  of  the  claim  of  the  judgment 
creditor,  unless  he  had  notice  of  it  before  his 
consideration  paid."  In  this  case  the  assign- 
ment being  merely  to  secure  debts,  and  no 
consideration  being  paid,  the  equity  of  the 
complainant  is  prior  in  time  and,  therefore, 
stronger  in  right.  This,  however,  is  a  ques- 
tion which  still  remains  unsettled  in  the  En- 
glish courts  of  equity,  as  appears  from  the  re- 
cent edition  of  Sugden's  Treatise  on  the  Law 
of  Vendors.  Sugd.  Vend.,  ed.  1830.  pp.  480, 
540,  546.  And  I  am  not  clear  that  I  am  right 
in  the  view  I  have  taken  of  the  question.  I 
trust,  therefore,  that  the  same  will  be  put  at 
rest,  either  the  one  way  or  the  other,  by  a  de- 
•i  of  the  court  of  dernier  resort.  The  re- 
sult at  which  I  have  arrived,  however,  renders 
it  unnecessary  for  me  to  go  into  the  question 
of  the  supposed  fraud  in  the  assignment  it-rlf. 
The  equitable  mortgage  to  the  complainants 
ia  entitled  to  a  priority  in  payment  to  the  ex- 
tent of  the  interest  of  James  Lynch  in  the 
landxat  Rome;  and  if  In  the  partition  the  fund 
upon  which  the  complainants  bad  a  specific 
lien  in  equity  has  been  assigned  to  others,  they 
must  be  remunerated  pro  tanto  out  of  other 
lands  assigned  as  his  portion  of  the  estate. 
<After  stating  which  of  the  defendants  are  en- 
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titled  to  costs  out  of  the  trust  estate  before 
the  payment  of  the  complainants,  the  Chan- 
cellor proceeds  thus:)  "  The  costs  of  the  com- 
plainants and  the  balance  secured  by  the  equi- 
table mortgage  must  next  be  paid.  Then  the 
judgment  held  by  Robert  Tillotson,  and  after 
that  the  balance  of  the  judgments  of  the  com- 
plainants, and  so  much  of  the  trust  property 
as  is  necessary  must  be  sold  and  applied  for 
that  purpose." 

The  case  was  argued  in  this  court  by. 

Mr.  M.  T.  Reynolds,  for  the  appellant. 

Messrs.  M.  Hoffman  and  S.  A.  Foot,  for 
the  respondents. 
*Points  on  the  part  of  the  appellants.  [*242 

I.  The  equitable  interest  of  J.  Lynch  in  the 
estate  of  D.  Lynch,  devised  to  his  executors, 
was  not  bound  by  the  judgments  of  the  com- 
plainants nor  by  the  executions  issued  thereon, 
nor  can  those  judgments  or  executions  be  con- 
sidered as  liens  in  a  court  of  equity,  the  trust 
having  been  created  by  a  person  other  than 
the  debtor  himself,     2  R.  S.,  174;  2  Atk..  107; 
1  Johns.  Ch.,  54;  17  Johns.,  355;  16  Id.,  197; 
3  Paige.  478. 

II.  If  the  complainants  could  legally  set  up 
any  lien  as  to  this  equitable  interest,  it  could 
only  be  from  the  time  of  the  filing  of  the  com- 
plainants' bill,  previously  to  which  time  the 
assignment  to  Roberts  had  been  duly  executed 
and  had  become  effectual.     2  Paige.  337.  567  ; 
1  Id.,  639;  3  Atk.,  357;  2  Johns.  Ch.,  307;  2 
Gall.,  529 ;  4  Johns.  Ch.,  529 ;  3  Paige,  320  ;  9 
Wend.,  560;  Sell.  Dec's,  106. 

III.  The  assignment  to  Roberts  being  pre- 
vious to  the  filing  the  bill  in  this  cause  was  ef- 
fectual as  to  the  personal  estate.     Same  au- 
thorities as  on  second  point. 

IV.  The  complainants,  by  their  proceedings 
and  arrangements  in  respect  to  the  note  of 
Henry  Lynch  and  sixty  shares  of  the  stock, 
waived  all  right  to  call  for  the  specific  execu- 
tion of  the  covenant  bearing  date  Jan.  10, 1827, 
and  are  not  entitled  to  set  up  the  same  as  an 
equitable  mortgage  against  the  other  creditors 
of  James  Lynch,  or  at  least  should  be  charged 
with  the  whole  amount  of  Henry  Lynch's  note, 
or  with  the  actual  value  of  the  property  pur- 
chased in  by  them  at  the  mortgage  sales.     11 
Johns.,  534;    18  Id.,  7;   8  Ves.  &  B.,  197  ;    18 
Johns.,  54. 

V.  The  execution  of  the  assignment  by  Rob- 
erts, Feb.  25,  carried  into  effect,  so  far  as  Thos. 
Tillotson's  interest  was  concerned,  an  agree- 
ment and  assurance  previously  made  ana  re- 
iterated by  J.  Lynch,  that  he  would  secure  and 
indemnify  him.  and  created  a  prior  equity  to 
that  which  plaintiffs  claim  by  judgments,  con- 
fessed to  them  Feb.  27,  1829.    2  P.  Wrns..  427; 
8  Ves..  582 ;   3  Depau.,  74  ;    2  Bal.  &  B.,  234  ; 
5T.  R.,  420. 

* Points  on  the  part  of  the  rexpondtntt.  [*243 
I.  The  covenant  mentioned  in  the  pleadings, 
dated  Jan.  10,  1827,  executed  by  the  defend 
ant,  James  Lynch,  to  the  complainants,  is  an 
equitable  mortgage,  and  entitles  the  complain- 
ants to  a  decree  to  have  a  legal  mortgage  exe- 
cuted pursuant  thereto ;  to  take  effect  from 
the  date,  or  to  a  decree  that  the  same  IH  a  lien 
upon  the  land  conveyed  to  Lynch,  as  his  share 
of  his  father's  estate,  or  for  payment  in  prior- 
ity out  of  the  avails  of  such  share  of  said  es- 
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tate.  Hawleyv.  Vernon,  2  Cox,  Gas.,  13;  Becket 
v.  Cradley,  1  Bro.  Ch.,  353 ;  Legard  v.  Hedges, 
1  Ves.,  Sr.,  477 ;  Bunn  v.  Bunn,  3  Ves.,  582  ; 
case  of  Sir  John  Simeon.  2  Sen.  &  L.,  381 ; 
Burgh  v.  Francis,  Finch.  28 ;  Ex  parte  Howe, 
1  Paige,  125  ;  Taylor  v.  Wheeler,  2  Vern.,  564 ; 
Sowden  v.  Sowden,  1  Bro.  Ch.,  583,  Belt's  ed., 
and  n. ;  cases  in  the  note  to  Lechmere  v.  Car- 
lisle, 3  P.  Wins.,  228;  Ins.  Co.  v.  Co&ter,  8 
Paige,  334. 

II.  If  the  right  and  interest  of  Lynch  under 
his  father's  will  in  the  lands  and  premises  was 
a  trust  estate,  the  judgments  mentioned  in  the 
complainants'  bill  were  and  are,  in  a  court  of 
equity,  as  much  a  lien  upon  his  share  of  such 
lands,  as  they  would  be  in  a  court  of  law,  if 
the  legal  estate  had  been  in  him,  at  the  time  of 
docketing  such  judgments.  A  trust  estate  is 
in  equity  bound  by  a  judgment  as  entirely  as  a 
legal  estate  is  at  law,  except  as  to  bonafide  pur- 
chasers for  valuable  consideration  without  no- 
tice; and  as  against  such  purchasers  is  a  lien, 
if  they  have  actual  notice.  First.  Crui.  Dig., 
tit.  1,'secs.,  47,  57;  Hopkins  v.  Hopkins,  Gas.  t. 
Talbot,  52;  Clairburne  v.  Inglis,  West,  226; 
Wykham  v.  Wykham,  18  Ves.,  413;  Shrapnel 
v.  Vernon,  2  Bro.  Ch.,  268;  Langley  v.  Sneyd, 
1  S.  &  St.,  45;  Lewis  v.  Zouch,  2  Sim.,  2;  Can- 
bourne  v.  Scarf e,  1  Atk.,  605;  1  West,  223.  Sec- 
ond. Reeves,  Hist.  Co.  Law,  1,  p.  322;  Litt., 
551,  552,  459;  Co.  Litt.,  271  b,  n.  231;  Basher 
v.  Kent,  2  Mod.,  251,  per  Popham;  Stat.,  19 
Hen.  VII.,  ch.  15;4Reeves,Hist.,  139;  Brooke, 
Abr.,  tit.  Elegit,  pi.  11;  Statute  of  Uses,  27 
Hen.  VIII.,  ch.  10;  Chudteigh's  case,  Saund., 
Uses,  405;4  Reeves,  Hist. Co.  Law,  353.  Third. 
Tyrrell' s  case,  Dyer,  151,  A;  Burgess  v.  Wheate, 
244"]  1  Eden,  194;*margin  of  the  Stat.  atL., 
19  Hen.  VII.,  ch.  15,  Vol.  II.,  p.  103  [statute 
not  printed];  4  Reeves,  Hist.,  139;  Statute,  29 
Car.  2,  ch.  3,  p.  10;  1  R.  L.,  1813,  p.  74;  Har- 
ris v.  Bowker,  4  Bing.,  96; Harris  v.  Pugh,  Id., 
835;  Bogart  v.  Perry,  1  Johns.  Ch.,  56;  17 
Johns.,  355;  Doe  v.  OreenhiU.  4  Barn.  &  Aid., 
691;  Brown  v.  Greaves,  4  Hawkes,  345;  Bk.  v. 
Boot,  8  Paige,  478.  Fourth.  4th  Inst.,  85;  Bur- 
gess v.  Wheate,  1  Eden,  Jones  and  Lady  Rens- 
bie,  Qilb.  Uses,  19;  Vin.  Abr.,  185;  North  v. 
Champernoon,  2  Ch.  Cas.,  78;  Salvinv.  Thorn- 
ton, Arab. ,  545;  Willis  v.  Worrall,  1  Atk.,  476; 
1  Inst.,  18  b;  1  Co.,  121  b ;  Addingtonv.Cann, 
3  Atk.,  151;  Wagstaffv.  Wagstaff,  2  P.  Wms., 
258;  2  Ch.  Cas.,  78;  1  Vern.,  14,  n.  1;  Watts 
v.  Ball,  1  P.  Wms.,  108;  Burgess  v.  Wheate,  1 
Eden,  223,  224,  227,  248-250;  Wright  v.  Cado- 
gan,  2  Eden,  258;  Banksv.  Sutton,  2 P.  Wms., 
713;  CholmonOely  v.  Clinton,  2  Jac.  &  W.,  147; 
Cudworth  v.  Hatt,  3  Dess.,  261.  Fifth.  Stevens 
v.  Olive,  2  Bro.  Ch.,  90;  Davison  v.  Foley,  Id., 
209;  S.  C.,  3  Id.,  598;  Raithby's  note  to  Angell 
v.  Draper,  1  Vern.,  399;  Phipps  v.  Bowater, 
there  cited;  StiUman  v.  Ashdown,  2  Atk.,  608; 
Dillon  v.  Plasket,  2  Bligh.,  N.  S.,  239;  Lewis  v. 
Zouch,  2  Sim., 388;  Silver  v.  Norwich,  3  Swanst., 
112,  n.  b;  Tanfieldv.  Lee,  2  Russ.,  149;  Fun- 
stall  v.  Trappes,  3  Sim. ,286;  Prest.,  Abstracts, 
326;  Forth  v.Duke  of  Northumberland,  4  Madd. , 
503;  Churchill  v.  Grove,  Nelson,  89,  S.  C.;  2 
Freeman,  176;  Haleys  v.  Williams,  1  Leigh., 
140;  Gouts  v.  Walker,  2  Id.,  276.  Sixth.  .Rev. 
Code,  Va.,  1819,  Vol.  II.,  p.  51,  sec.  8;  Ibid., 
Vol.  I.,  p.  525,  Clairborne  v.  Henderson,  3  Hen. 
&  Mumf.,  3;  Chapmanv.  Armistead,  4Mumf., 
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396;  Heth  v.  Cock,  1  Rand.,  346;  1  Brev.  Dig. 
Laws,  S.  C.,  p.  174,  sees.  31,  35.  Seventh. 
Cholmondely  v.  Clinton,  3  Mer.,  301;  Burgess- 
v.  Wheate,  1  Eden,  225;  Waters  v.  Stewart.  1 
Cai.  Cas.,  47;  Shrapnel  v.  Vernon,  2  Bro.  Ch., 
268;  Lewis  v.  Zouch,  2  Sim.,  388;  Claibournev. 
Scarfe,  1  Atk.,  605;  West,  223;  Lyster  v.  Dol- 
land,  3  Bro.  C.  C.,  478;  Partridge  v.  Brere.  1 
Dowl.  &  R.,  272;  Brace  v.  Dvke  of  Marlbor- 
ough,  2  P.  Wms.,  490;  Howe  v.  Brent,  Dick., 
150;  *Sharpe  v.  Earl  of  Scarborough,  4  [*245- 
Ves.,  541  [case  of  Moses  v.  Murgatroyd,  1 
Johns.  Ch.,  119,  erroneous];  Symmts  v.  Sym- 
onds,  1  Bro.  P.  C.,  66,  1703;  Robinson  v.  Hart- 
ington,  Seaton,  Forms  of  Decrees,  128,  Eng. 
paging.  Eighth.  Trewlaney  v.  Booth,  West, 
441 ;  Blatch  v.  Wilder,  Id.,  324;  Mainwaringv. 
Elliker,  Bowen  v.  Prenttss,  cited  Seaton,  Forms- 
of  Decrees,  b8,  Eng.  ed.;  Wride  v.  Clark,  Id., 
102,  Eng.  ed.  Ninth  [Jickling,  Analogy  of 
Estates,  preface;  Edmeston  v.  Lyde,  1  Paige, 
640].  Bogart  v.  Perry,  1  Johns.  Ch.,  54;  Tre- 
lawney  v.  Booth,  West,  441 ;  Casburne  v.  Scarf 
(or  Inglis),  West,  221. 

III.  The  defendants,  Roberts  and  the  other 
parties,  provided  for  in  the  assignment  men- 
tioned in  the  pleadings,  were  not  purchasers 
for  valuable  consideration,  and  such  assign- 
ment, not  being  delivered  till  after  the  docket- 
ing  of  the  judgments  cannot  (even  if  not  fraud- 
ulent and  void)  take  preference  over  the  judg- 
ments; the  lien  in  equity  of  the  judgments  was 
anterior  to  any  right  in  equity  under  such  as- 
signment. Reeve  v.  Roberts,  4  Madd.,  357;  Bay 
v.  Coddington,  5  Johns.  Ch.,  54;  Covellv.  Bk., 
1  Paige,  131;  Smith  v.  Henry,  1  Hill,  24;  Don- 
aldson v.  Bank  of  Cape  Fear,  Dev.   Eq.,  106; 
Hunter  v.  Simrall,  5  Litt.,  62;  Lucas  v.  Mitch- 
ell, 3  A.  K.  Marsh.,  244;  Mower  v.  Kip,  2  Ed., 
165;  Jackson  v.  Myers,  11  Wend.,  536;  2  Shep. 
Touch.,  57;  Jackson  v.  Richards,  6  Cow.,  618; 
Jackson  v.  Perkins,  2  Wend.,  317;  Jackson  v.. 
Dunlap,  1  Johns.   Cas.,  114;  Beits  v.  Bk.,  1 
Harr.  &  G.,  175;  Herbert  v.  Herbert,  1  Breese 
(111.),  282;  13  Vin.,  25,  pi.  7;  Cook,  Adm'r  v. 
Hendricks,  4Mon.,503;  Maynard\.  Maynard, 
10  Mass.,  458;  12  Id.,  460. 

IV.  The  assignment  could  only  take  effect, 
and  transfer  a  right  from  the  time  of  its  accept- 
ance; it  was  not  accepted  (except  by  the  de- 
fendant Roberts)  until  the  answers  were  filed 
to  the  original  bill  in  this  cause,  nor  by  the  de- 
fendant Roberts,  until  the  month  of  July,  1829,. 
nor  had  Roberts  any  knowledge  of  the  same 
until  the  month  of  Mar.,  1829,  after  the  dock- 
eting of  the  judgments;  and  *further,  [*24G- 
if  such  assignment  had  been  duly  delivered  to, 
and  accepted  by  Roberts  on  the  day  it  bears- 
date,  the  judgments  would  be  entitled  to  prior- 
ity, by  virtue  of  their  taking  effect  as  against 
such  assignment  from  the  first  day  of  the  term. 
First.   Cunninghams.  Freedom,!!  Wend., 249. 
Second.  Bragnerv.  Langmead,  7  T.  R.,  20;  3 
Salk.,  212;  Wynne  v.  Wynne,  1  Wils.,  39;  Gris- 
wold  v.  Stewart,  4  Cow.,  457;  Barnes,  212;  Rob- 
inson v.  Tonge,  3  P.  Wms.,  397.     As  to  lands: 
1  Roll.  Abr.,  892,  fol.  13;  Brook,  Abr.,  Elegit,. 
17,  19;  1  Brownl.,  38;  Graves  v.  King,  8  Mod.,. 
310;  Stanford  v.   Cooper,  Cro.  Car.,  102;  Nich- 
ols v.  Chapman,  9  Wend.,  454.  Third.  Stat., 
29  Car.  2,  ch.  9,  sees.  14,  15;  4  Wm.  &  Mary, 
ch  20,  sec.  2;  1  R.  L.,  1813,  p.  500,  sees.  2,  3. 
Fourth.  Mower  v.  Kip,  2  Ed.,  170;  Dicker  son. 
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v.  Tittinghast,  4  Paige,  216;  Mut.  Ass.  Society 
v.  Stannard,  4  Munf.,  538;  Coults  v.  Walker, 
2  Leigh,  276. 

V.  The  interest  of  the  said  James  Lynch  in 
and  to  the  lands  in  question  was  a  legal  estate, 
and  was  in  him  at  the  docketing  of  such  judg- 
ments, and  the  lien  thereof  is  in  like  manner 
prior,  and  to  be  preferred  to  any  title  under  the 
transfer  and  assignment.  First.  Shaw  v.  Wright, 

1  Eq.  Abr.,  184;  Trent  v.  Earring,  7  East,  97; 
Oatfs  v.  Markham,  3  Burr..  1686.  Second.  Doe 
v.  Simpson,  9  East,  167  ;  Doe  v.  Woodcock,  5 
Taunt.,  383;  Doe  v.  Player,  1  Barn.  &  C.,  336; 

2  Dowl.  &  R.,  480;  Qoodlitle  v.  Whitby,  1  Burr., 
229;  Doe  v.  Hicks,  7  T.  R.,  433;  Curtis  v.  Price, 
12  Ves.,  89.  Third.  Morrant  v.  Gouch,  1  Barn. 
&  C.,  206.     Fourth.  Houston  v.  Hughes,  6  Id., 
403 ;  Doev.  Harris,  2  Dowl.  &  R.,  36  ;  better 
reported,  Fletcher,  Trust. ,  p.  21 ;  Jones  v.  Mor- 
gan, 1  Bro.  C.,  206  ;  Fletcher,  p.  21  ;  10  Law 
Lib.;  Keene  v.  Dandon,  8  East,  248;  Paddy  v. 
Madden,  4  Id.,  496;  Loveacres  v.  Blight,  Cowp., 
852;  Trent  v.  Trent,  1  Dow.,  P.  C.,  102;  Oates 
v.  Markham,  3  Burr.,  1685.     Fifth.  Dyer,  373. 
pi.  14;1  Inst.,374;  Smith  v.Angell.Ld.  Raymn., 
785  ;  Cath.,  129 ;  Bellow  v.  Rowden,  2  Saund., 
p.  7,  n.  4;  Law  of  Executions,  pp.  161, 162, 263; 
Williams  v.    Amory,  14  Mass.,  20  ;  Id.,  404  ; 
Den  v.  Hitman,  2  Halst.,  187;  Kelly  v.  Morgan, 
247*1  2* Yerg.,  440;  Harris  v.  Maxwell,  2 
Nott  &  McC.,  347  ;  Jackson  v.  Town,  4  Cow., 
602.     Sixth.  LUlard  v.  McOee,  4  Bibb.,  212; 
Pettit  v.  Shepherd,  5  Paige,  493;  WiswaU  v.  Hall, 

3  Id.,  313;  Orandin  v.  Le  Boy,  2  Id.,  509. 

VI.  The  transfer  is  wholly  fraudulent  and 
void, and  is  set  up  to  impede  the  recovery  under 
such  judgments.and  should  be  set  aside.  First. 
Cadogan  v.   Kennet,   Cowp.,  434  ;  Merrill  v. 
Meachum,5  Day,  341 ;  Hyslop  v  Clark,  14  Johns. , 
458;  Pitchtock  v.  Lyster,  3  Maule  &  S.,  371. 

.Second.  Orover  v.  Wakeman,  11  Wend.,  187. 
203;  Wilt  v.  Franklin.  1  Binn.,  525.  Third. 
Hyslop  v.  Clark,  14  Johns.,  458  ;  Lush  v.  Wil- 
kinson, 5  Yes.,  384;  Montague  v.  Sandwich, 
cited  12  Ves.,  148;  Readev.  Livingston, 3  Johns. 
Ch.,  501;  7>awkw  v.  Bryant,  2  Pick.,  412 ;  7fey 
v.  Miswanger.  2  McCord,  Ch.,  522;  Zoete  v. 
Coleman,  4  Mon. ,  322  ;  Thompson  v.  Dougherty, 
12  Serg.  &  R.,  451. 

After  advisement,  the  following  opinion  was 
delivered  : 

By  Chief  Justice  Nelson.  That  the  cove 
nant  of  Jan.  10,  1827,  operated  as  an  equitable 
mortgage  in  the  contemplation  of  a  court  of 
equity,  has  not  been  controverted  ;  but  it  was 
insisted  on  the  argument,  that  the  respondents, 
by  exacting  other  security  on  deliveriftg  up  the 
note  of  H.  Lynch  and  the  stock,  when  the  cove- 
nant itself  was  intended  as  the  only  substituted 
security,  have  forfeited  their  right  to  a  specific 
execution,  a*  against  the  other  creditors;  or.  if 
that  should  be  deemed  too  extravagant  a  pre- 
tension, that  at  least  they  should  be  charged 
with  the  nominal  amount  of  the  substituted  se- 
curity, though  a  less  sum  has  been  realized. 
The  answer  to  all  this  was  given  below,  that 
the  new  securities  were  Uken  with  the  knowl- 
edge and  approbation  of  Lynch,  the  appellant, 
the  only  person  interested  at  the  time.and  with- 
out any  intention  to  cancel  his  covenant,  and 
for  aught  that  appears,  the  collection  of  the 
securities  has  been  enforced  by  the  ordinary 
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process,  with  the  exception  of  the  Hoagland 
mortgage.  One  lot  covered  by  that  mortgage 
was  released  for  $300,  on  a  private  arrange- 
ment; *if  at  a  sacrifice,  which  I  do  not  [*248 
understand  to  be  urged,  an  allowance  should 
be  made  before  the  master. 

It  would  be  idle  to  stop  for  a  reference  to 
authorities  to  show,  that  the  interest  which 
Lynch  took  under  the  will  of  his  father,  was 
but  an  equitable  estate,  the  legal  estate  being 
vested  in  the  executors  in  express  terms,  and 
for  the  obvious  intent  of  better  enabling  them, 
as  trustees,  to  execute  the  several  trusts  thereby 
charged. 

A  question  was  made  upon  the  argument, 
though  not  much  discussed,  viz. :  whether  this 
interest  or  estate  was  liable  to  be  seised  and 
sold  upon  execution  under  the  4th  section  of 
our  Statute  of  Uses,  1  R.  L.  of  1813.  p.  74,  which 
was  taken  from  and  is  a  copy  of  22  Car.  2,  ch. 
3,  sec.  10. .  If  it  was  thus  liable,  then  the  rem- 
edy in  equity  will  become  somewhat  more  per- 
plexed and  doubtful  than  it  otherwise  need  be, 
because  the  omission  to  seize  and  sell  at  law, 
affords  ground  for  contending  that  the  judg- 
ments have  thereby  lost  priority  over  a  subse- 
quent bonafidc  purchaser,  or  an  incumbrancer, 
especially  without  notice.as  in  the  present  case. 
The  4th  section  provides  that  the  sheriff,  upon 
any  suit  on  any  judgment,  may  wake  and  de- 
liver execution  unto  the  party  suing.of  all  such 
lands,  etc.,  as  any  other  person  is  seized  or  pos- 
sessed, to  the  use  of  or  in  trust  for  him  against 
whom  execution  is  sued, the  same  as  the  sheriff 
might,  if  the  defendant  in  the  execution  had 
been  seised  of  the  land  of  such  estate,  as  the 
trustee  is  seised  of,  in  the  use  or  trust,  at  the 
time  of  the  execution  sued;  and  the  lands,  by 
force  and  virtue  of  the  execution,  shall  accord- 
ingly be  held  and  enjoyed  freed  and  discharged 
of  all  incumbrances  of  such  persons  as  are  so 
seised  and  possessed  to  the  use,  or  in  trust  for 
the  defendant  in  the  execution.  This  statute, 
as  far  as  it  goes,  changed  the  common  law, and 
made  a  trust  before  cognizable  in  a  court  of 
equitv  only,  the  subject  of  a  legal  proceeding. 
But  In  making  the  lands  liable  to  judgments 
against  the  cestui  que  trust,  as  the  statute  only 
authorizes  the  sheriff  to  take  such  as  the  trust- 
ees are  seised  of  "  at  the  time  of  the  execution 
sued  out."  it  has  been  held  that  if  they  have 
conveyed  away  the  lands  before  execution 
comes  to  the  sheriff,  though  they  were  seized 
at  the  rendition  of  the  judgment.the  lands  can- 
not be  taken;  so  that  at  law, "while  the  [*24J> 
judgment  binds  the  legal  estate  of  a  party  from 
the  time  it  is  docketed,  it  only  affects  his  trust 
property  at  the  time  of  execution  sued  out.This 
was  so  decided  in  Hunt  v.  Coles,  1  Com..  226, 
and  which  has  since  been  followed,  Harris  v. 
Pugh,  4  Bing.,  885.  If  this  trust,  then,  falls 
within  the  statute.the  sheriff  should  have  seized 
and  sold  the  interest  of  Lynch  on  the  execu- 
tions that  have  heretofore  been  issued.  This 
would  at  once  have  cut  short  all  the  difficulties 
in  which  the  case  would  seem  now  to  be  in- 
volved ;  the  remedy  was  as  simple  and  direct 
as  if  he  had  been  the  owner  of  the  Inr.-il  estate, 
and  the  judgments  a  lien  thereon;  but  I  do  not 
entertain  a  doubt  that  the  estate  of  Lynch  under 
the  will  is  an  interest  that  could  not  have  been 
sold  on  execution  within  the  statute.  It  is  set- 
tled according  to  several  authorities,  and  one 
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of  them  in  this  court,  that  the  statute  only  ex- 
tends to  clear  and  simple  trusts  for  the  benefit 
of  the  debtor.  17  Johns.,  351  ;  1  Johns.  Ch., 
52:  4  Barn.  &  Aid.,  648;  4  Bing,,  96.  In  Bo- 
gart  v.  Perry,  Spencer,  Ch.  J.,  said  that  it  was 
intended  to  subject  to  execution  the  real  estate 
or  hereditaments  of  a  person  having  the  entire 
interest  therein,  but  which  was  nominally  and 
formally  vested  in  another  person.  The  case 
in  Bingham  is  not  unlike  the  present  one.There 
the  lands  were  vested  in  trustees  in  trust  for 
the  judgment  debtor,  subject  to  £10,000  to  be 
raised  for  another,  and  which  had  not  yet  been 
raised.  The  court  held  that  the  interest  of  the 
ce*tui  que  trust  was  not  liable  within  the  statute, 
as  it  was  not  simply  the  debtor's, but  held  joint- 
ly with  another  (the  person  entitled  to  the  por- 
tion of  £10,000).  Here  the  interest  is  held  joint- 
K1  with  three  others,  the  mother,  Edward  and 
ouisa.  $60,000  was  to  be  raised  and  invested, 
to  raise  the  annuity  for  the  first,  and  $10,000 
as  a  portion  for  the  other  two.  These  were 
charges  upon  the  whole  estate,  and  the  equi- 
table interests  in  the  eight  shares  subsequent- 
ly devised  are,  of  course,  subject  to  them ; 
these  three  hold  an  interest  in  the  estate  jointly 
with  the  defendant,  Lynch,  to  the  amount  of 
the  annuity  and  portions.  Then  without  any 
authority  the  language  of  the  statute  would  be 
25O*]  decisive;  for  after  providing  *for  the 
seizure  and  sale,  it  declares  that  the  lands  "by 
force  and  virtue  of  such  execution  shall  ac- 
cordingly be  held  and  enjoyed  freed  and  dis- 
charged of  all  incumbrances  "  of  the  trustees. 
In  case  of  a  sale  therefore, the  executors  would 
be  devested  of  all  interest  in  and  control  over  the 
share  of  Lynch,  and  that  freed  and  discharged 
from  the  annuity,  portions,  debts,  etc.  This 
part  of  the  statute  is  so  explicit  that  it  has  uni- 
formly been  held  not  to  apply  where  the  lands 
in  which  the  debtor  had  an  equitable  interest 
were  incumbered  with  other  unexecuted  trusts. 
If  I  am  right  in  the  foregoing  conclusion, 
then  the  question  referred  to  by  the  learned 
Cliancettor,  and  upon  which  he  has  expressed 
an  hesitating  opinion,  does  not  necessarily 
arise  in  the  case.  The  question  will  be  found 
well  stated  and  discussed  by  Mr.  Sugden,  in 
his  valuable  treatise  on  the  "Law  of  Vendors, 
p.  839,  ed.  1828;  by  Mr.  Powell,  Mortgages,  p. 
<J16,  623;  and  more  briefly  by  Mr.  Coote,  a  re- 
cent writer  on  the  same  subject,  p.  71.  In 
order  to  present  it  distinctly,  for  I  do  not  in- 
tend to  discuss  it,  it  is  necessary  to  premise, 
that  in  chancery  a  mortgagee,  if  seized  of  the 
legal  estate,  may  buy  in  the  equity  of  redemp- 
tion at  private  sale  disincumbered  of  judg- 
ments against  the  mortgagor,  intermediate 
the  giving  the  mortgage  and  time  of  the  pur- 
chase, in  the  absence  of  notice.  The  rea- 
son given  is  this  :  that  by  the  contract  of 
purchase  of  the  equity  of  redemption,  he  ac- 
quires an  equal  equity  with  the  judgment  cred- 
itors, and  having  already  the  leg^al  estate,  both 
together  give  him  the  better  title.  Crisp  v. 
Heath,  7  Vin.  Abr.,  52  e,  pi.  2;  5  Bac.  Abr., 
45;  Sued.  Vend.,  340.  But  if  he  bad  notice  of 
the  judgments  previous  to  the  purchase,  then 
he  is  not  a  bonafide  purchaser,  and  cannot  set 
up  equal  equity,  and  the  lien  of  the  judgment 
creditors  will  then  prevail.  About  this  princi- 
ple there  seems  to  be  no  diversity  of  opinion. 
Mr.  Powell,  however,  contends,  pp.  616,  618, 
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that  this  rule  is  not  applicable  to  the  case  of 
an  equitable  interest,  which  might  be  sold  on 
execution  within  the  statute,  as  then  the  pur- 
chaser would  hoW  even  if  he  had  notice;  and 
hence  arises  the  question  between  him  and 
Mr.  Sugden,  the  latter  contending  *that  [*251 
he  would  not.  It  is  conceded  the  interest  of 
the  mortgagee,  though  a  trust  estate,  doefc  not 
fall  within  this  statute,  and  cannot  be  taken  on 
execution  in  England.  3  Atk.,  738;  2  Id.,  290; 
1  Ves.,  Jr.,  431;  8  East,  466;  1  Cai.  Cas.,  47. 
The  grounds  upon  which  Mr.  Powell  rests  the 
argument  are  these:  that  as  the  lands  thus  held 
in  trust  are  made  liable  at  law  only,  where  the 
trustee  is  seised  or  possessed  of  them  at  the 
time  of  the  execution  sued  out.  and  as  the  judg- 
ment itself  is  not  a  specific  lien  upon  an  equi- 
table interest,  if  the  trust  is  determined  before" 
execution  by  a  conveyance  from  a  trustee,  the . 
lands  are  not  liable  at  law,  and  as  equity  fol- 
lows the  law,  they  are  not  liable  in  equity. 
Therefore,  he  says,  when  a  purchaser  takes  an 
estate  from  a  cestui  que  trust  and  his  trustee, 
before  execution  awarded  against  the  former, 
he  thereby  acquires  that  which  then  is  not  the 
subject  of  an  execution  on  a  judgment  against 
him  from  whom  he  purchased,  at  law  and, 
consequently,  not  in  equity,  and  then  notice  of 
the  judgment  is  immaterial,  since  it  ceased  to 
attach  upon  the  property,  if  it  be  not  in  the 
seizure  or  possession  of  the  trustee  at  the  time 
when  execution  was  sued  out;  that  is,  what- 
ever may  have  been  the  rule  in  equity  before 
the  statute,  inasmuch  as  that  subjected  the 
lands  to  judgment  and  execution  at  law,  if 
they  are  not  thus  made  liable  before  the  pur- 
chase from  the  trustee,  they  will  not  be  made 
liable  in  equity,  as  that  follows  the  law  in  this 
respect:  in  other  words,  the  legal  remedy  pro- 
vided by  the  statute  has  altered  the  rule  in 
equity.  On  the  other  hand,  Mr.  Sugden  insists 
that  the  statute  has  not  concluded  this  equita- 
ble relief;  that  inasmuch  as  a  judgment  cred- 
itor would  be  relieved  as  against  a  subsequent 
purchaser  from  the  cestui  que  trust  and  trustee 
with  notice,  before  the  statute,  he  is  of  the 
opinion  that  the  same  equity  would  still  be  ad- 
ministered; that  the  partial  remedy  given  at 
law  should  not  interfere  with  the  equitable 
rights  of  the  parties;  in  other  words,  that  the 
partial  remedy  is  cumulative.  He  admits  his 
confidence,  is  somewhat  shaken  from  the  ab- 
sence of  authority  upon  the  point.  Without 
now  undertaking  to  express  a  definite  opinion 
upon  this  vexed  question,  *I  am  free  [*252 
to  say,  if  it  were  necessary  to  do  so,  I  should 
incline  to  the  view  of  Mr.  Sugden,  as  most 
conformable  to  the  analogies  of  the  law;  but 
upon  recurring  to  the  case  under  consideration 
it  will  be  seen,  as  before  said,  that  the  question 
does  not  necessarily  arise,  because:  1.  This 
trust  is  nnt  within  the  22  Car.  2,  ch.  3,  sec.  10; 
1  R.  L.,  74,  sec.  4;  and  2.  It  is  not  pretended 
that  Roberts  has  got  the  legal  estate  from  the 
trustees.  It  is  true,  they  have  in  form  made 
a  conveyance  to  him,  under  the  decree  of  the 
Vice- Chancellor,  but  that  it  is  still  sub  judice, 
and  constitutes  no  part  of  the  ground  upon 
which  resistance  is  made  to  the  judgments.  If 
he  had  thus  obtained  the  legal  estate  in  addi- 
tion to  the  equitable  interest  before  acquired 
under  tte  assignment,  then  inasmuch  as  it  was 
received  without  actual  notice  of  the  judg- 
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ments,  it  is  perfectly  clear,  a  court  of  equity 
would  not  relieve  against  it,  if  Roberts  could 
be  regarded  in  the  light  of  a  bona  fide  purchas- 
er; if  he  was  not  to  be  so  regaided,  as  held  by 
the  Chancellor,  from  the  circumstance  of  hav- 
ing paid  no  money,  taking  the  assignment 
merely  to  secure  precedent  debts,  a  different 
rule  would  apply.  But  until  he  gets  the  legal 
estate,  the  question  of  notice  does  not  arise,  is 
not  material,  according  to  the  views  of  either 
of  the  two  authors  above  referred  to,  and  also 
upon  abundant  authority,  as  we  shall  show 
hereafter.  This  same  question  is  accurately 
stated  by  the  recent  writer  (Mr.  Coote)  before 
mentioned.  He  observes,  p.  71,  that  if  a  mort- 
gagee in  fee  purchase  the  equity  of  redemption, 
he  will  of  course  be  protected  from  all  judg- 
ments, subsequently  to  his  mortgage  of  which 
he  had  not  notice.  But  he  says  a  difference  of 
opinion  has  prevailed,  whether  in  equity,  judg- 
ments bind  a  subsequent  purchaser,  a  mort- 
gagee, who  had  notice  of  them,  but  who  pre- 
viously to  execution  sued  out  (under  the  Statute 
of  22  Car.,  2)  obtained  a  conveyance  from  trus- 
tees in  whom  the  lands  had  been  vested,  before 
obtaining  execution  against  tbecestuique  trust. 
Having  thus  cleared  the  case  of  the  difficul- 
ties in  which  it  seemed  to  be  involved  upon 
the  argument,  the  real  question  to  be  decided 
will  be  found  to  be  of  very  easy  solution.  On 
253*]  *the  one  side  the  respondents  set  up  an 
equitable  lien  upon  the  estate  of  their  debtor, 
Lynch,  by  virtue  of  four  judgments.from  the 
date  of  their  docketing,  Feb.  27,  1829.  On  the 
other,  Roberts  claims  the  same  estate  by  virtue 
of  an  assignment  to  him  of  the  date  of  Feb.  25, 
two  days  earlier,  but  which,  confessedly,  was 
not  then  delivered,  and  did  not  become  opera- 
tive until  after  the  docketing  of  the  judgment 
This  instrument  is  in  the  nature  of  a  mortgage, 
though  that  is  not  material,  fora  mortgagee  is 
deemed  a  purchaser  pro  tanto  and,  therefore, 
for  the  purpose  of  the  view  I  am  about  to  pre- 
sent, I  shall  concede  that  Roberts  is  a  subse- 
quent bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice  ;  and  the  case  then 
presents  a  question  simply  between  a  judgment 
creditor  and  a  subsequent  bona  fide  purchaser, 
rc-pccting  the  equitable  estate  of  the  debtor, 
putting  it  upon  the  most  favorable  footing  for 
i lif  appellants.  The  legal  estate  is  in  others, 
and  can  be  reached  only  through  the  respect- 
ive liens  upon, or  claims  to  this  equitable  inter- 
est; the  party  must  maintain  priority  upon  that 
in  order  to  acquire  it  in  respect  to  the  legal  ti- 
tle, and  that,  too,  in  a  court  of  equity,  which 
alone  has  cognizance  of  these  conflicting  equi- 
tiibk-  interests.  What,  then,  to  the  rule?  It  is 
given  in  Berry  v.  In».  Co.,  2  Johns.  Ch.,  603, 
aa  accurately  as  it  can  be  found  any  where.aft- 
er  referring  to  the  authorities,  namely:  if  there 
be  several  equitable  interests  affecting  the  same 
estate,  they  will,  if  the  equities  are  otherwise 
equal. attach  upon  it  according  to  the  periods  at 
which  they  commenced  :  for  it  in  a  maxim  of 
equity  as  well  as  of  law,  that  qui  prior  eft  tern- 
pore  potittr  e»t  jure.  It  is  not  to  be  controvert- 
ed, in  this  care,  that  the  equities  arc  equal,  be- 
cause the  judgment  and  assignment  were  given 
for  the  like  considerations, and  are  held  for  the 
flame  objects,  namely  :  to  secure  existing  bona 
Ji'l>  demands  against  Lynch.  But  even  if  Rob- 
erts had  been  a  purchaser  for  a  consideration 
WEND.  18. 


advanced  at  the  time,  the  equities  of  the  par- 
ties would  not  have  been  altered;  the  precedent 
debt  for  which  the  judgments  were  given  con- 
stituting a  valuable  consideration  within  all 
*the  cases  involving  the  question  of  [*254 
priority  of  lien,  or  as  to  which  person  has 
shown  the  better  title.  We  have  already  said 
that  where  each  party  claims  a  lien  only  upon 
an  equitable  interest  in  lands,  notice  is  out  of 
the  question.  This  is  the  rule  at  law  in  respect 
to  the  legal  estate,  in  the  absence  of  register- 
ing and  recording  Acts.  Notice  is  immaterial. 
A  subsequent  bona  fide  mortgagee,  or  purchas- 
er, without  notice  of  a  prior  incumbrance  or 
sale,  there  takes  subject  to  them.  The  object 
and  effect  of  these  acts  were  to  change  the  rule 
of  law,  and  give  priority  to  the  junior  mort- 
gage or  deed,  if  first  put  on  record.  Under 
them,  notice  has  often  become  important  in 
respect  to  the  rights  of  the  prior  incumbrancer, 
but  for  no  other  purpose  than  to  avoid  the  ef- 
fect of  the  registry  upon  him,  and  thereby  re- 
store the  common  law  rule  of  priority  accord- 
ing to  date.  It  is  this  rule  at  law  respecting 
liens  upon  the  legal  estate  of  a  party,  that  is 
alike  applicable  to  his  equitable  interests. 
Courts  of  equity,  in  applying  it,  have  made 
many  exceptions.some  of  which  it  may  be  use- 
ful to  notice,  as  they  will  tend  to  bring  out 
more  distinctly  the  general  rule.  The  excep- 
tions are  grounded  upon  the  principle,  that 
when  one  incumbrancer  is  armed  with  an  equi- 
ty only,  and  another  with  an  equal  equity  and 
also  the  law,  the  court  will  leave  the  parties  to 
combat  at  law,  and  will  not  take  from  the  jun- 
ior incumbrancer  any  advantage  which  the 
lav  may  give  him.  1  T.  R.,  767,  768  ;  Salk., 
520;  2  P.  Wms.,  491;  2  Ves.,486;  Sugd.Vend., 
714,  508,  ed.  1828;  Pow.  Mort.,  477 ;  Ram,  As- 
sets and  Incumb.,  396,  397.  But  the  creditor 
or  purchaser,  in  order  to  avail  himself  of  this 
rule,  must  become  seized  or  possessed  of  the 
legal  estate,  by  which  is  meant  a  title  that  will 
give  him  the  immediate  possession  or  control 
of  the  estate  at  law,  or  at  least  he  must  have 
the  best  right  to  call  for  such  title.  The  case 
we  have  before  stated,  of  a  mortgagee  in  fee 
buying  in  the  equity  of  redemption,  and  there- 
by taking  it  free  from  intermediate  incum- 
brances,  is  a  practical  illustration  of  the  prin- 
ciple. There,  being  mortgagee  in  fee,  he  had 
the  legal  estate,  ana  the  contract  of  purchase 
*gave  him  an  equal  equity  to  the  inter- f*5255 
est  of  the  mortgagor  with  the  intermediate  in- 
cumbrancer. So,  where  there  are  several  mort- 
gagees, and  the  last  one  buys  in  the  first  mort- 
gage that  carries  with  it  the  fee,  he  may  pro- 
tect himself  against  all  of  the  intermediate 
mortgagees:  they  will  not  be  permitted  to  re- 
deem the  first,  without  also  the  last.  So,  the 
first  mortgagee  in  fee  may  buy  in  a  subsequent 
mortgage  or  judgment,  and  thereby  acquire 
priority  in  respect  to  them,  over  judgments  or 
mortgages  intervening.  So,  also,  a  junior  in- 
cumbrancer way  lniy  in  an  outstanding  term 
for  years,  and  thus  obtain  the  legal  estate  and 
consequent  right  to  the  possession  and  profits 
of  the  land,  will  be  permitted  to  hold  and  ap- 
propriate the  rents  and  profits,  not  only  todis- 
burse,  the  purchase  money,  but  to  pay  off  his 
incumbrance  over  older  ones.  So  reluctant  are 
courts  of  equity  to  interfere  between  conflict- 
ing incumbrancers  of  equal  equity,  where  a 
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junior  one  has  acquired  an  advantage  by  pro- 
curing the  legal  estate.that  it  will  not  interpose 
to  prevent  the  use  of  an  outstanding  judgment 
or  mortgage  binding  the  fee  though  paid,  or 
term  for  years  though  satisfied;  and  there  are 
several  cases  in  the  old  books  where  title  deeds 
of  such  terms  were  actually  stolen,  and  still 
permitted  to  be  thus  used  by  the  parties.  1 
Vern.,  52;  2  Id.,  157,158;  Pow.  Mort.,  516.  As 
in  Sir  John  Fogg's  ^ase,  where  he  came  into  a 
man's  study,  and  there  privately  put  into  his 
pocket  an  old  dormant  statute,  which  would 
have  been  a  lien  upon  his  purchase.  Another 
person  was  allowed  to  take  advantage  of  a  deed 
which  he  stole  through  a  window  by  means  of 
a  ladder,  and  a  third  who  obtained  the  deed 
without  any  consideration  and  by  trick.  Sugd. 
Vend.,  509,  ed.  1828;  2  Vern.,  159.  The  mere 
possession  of  these  deeds  was  deemed  enough 
to  give  the  advantage  over  the  adverse  equity. 
Now, though  all  these  cases  of  exception  show, 
that  if  a  junior  incumbrancer  or  purchaser  gets 
hold  of  the  legal  estate,  he  thereby  gains  an 
advantage  at  law  over  an  older  incumbrancer, 
by  means  of  the  possession  and  consequent 
profits  of  the  land, which  courts  of  equity  will 
not  relieve  against,  they  likewise  clearly  rec- 
256*1  ognize  *and  confirm  the  general  rule, 
that, without  this  legal  advantage,  the  order  of 
payment  or  priority  of  holding  is  according  to 
the  date  of  the  incumbrances.or  purchase.  One 
more  illustration  may  pe  ftiven,  which  is  very 
direct  to  the  point.  Where  there  is  a  satisfied 
term  of  years  in  a  person  to  whom  it  has  been 
assigned  generally  in  trust  to  attend  the  inher- 
itance, as  a  mere  muniment  of  title,  and  not 
for  any  particular  mortgage  or  judgment,  <he 
first  benefit  of,  or  priority  conferabje  by  it,  be- 
longs to  that  incur?  brancer  who,  in  order  of 
time,  is  the  first  on  the  estate,  whether  mort- 
gagee or  judgment  creditor.  2  P.  Wms.,  491, 
495  ;  1  T.  R.,  773  ;  3  P.  Wms.,  328 ;  Ram,  As- 
sets and  Incurab.,  417.  In  such  cases  the  court 
applies  the  maxim,  qui  prior  est  tempore  potior 
est  jure,  unless  some  other  party  has  a  better 
right  to  call  for  the  legal  estate,  that  is.  to  call 
for  an  assignment  of  this  term  to  or  in  trust 
for  himself,  2  Ves.,  486  ;  10  Id.,  270  ;  11  Id., 
618,  by  which  he  could  get  the  possession  and 
profits  of  the  land.  There  are  several  ways  of 
acquiring  this  better  righi ;  one  is.  where  the 
trustees  of  the  term  joined  in  the  conveyance 
to  the  purchaser.but  not  so  as  to  convey  it:  this 
was  considered  a  declaration  that  they  would 
hold  for  him  ;  another  is  where  the  party  has 
used  diligence  to  possess  himself  of  the  deed, 
which  creates  the  term  at  the  time  he  took  his 
incumbrance,  or  where  he  has  endeavored  to 
acquire  the  legal  estate,  but  failed  by  reason  of 
a  defect  in  the  conveyance.  Nothing  of  this 
kind  can  be  setup  in  this  case  by  Roberts.as  he 
if  simply  a  subsequent  purchaser  of  this  equi- 
table interest, without,  any  special  right  to  claim 
from  the  trustees  the  legal  title,  and  without 
having  had  any  dealings  with  them.  He  can- 
not pretend  that  he  took  the  assignment  in  con- 
fidence that  they  would  vest  him  with  the  fee; 
he  can  claim  it  only  as  the  judgment  creditors 
claim,  by  virtue  of  the  right  shown  to  the  trust 
estate.  He  stands  simply  in  the  place  of  the 
assignor,  took  only  the  interest  of  which  he  was 
possessed  at  the  time,  and  can  set  up  no  other 
claim  to  the  execution  of  the  trust,  or  the  legal 
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title  as  it  respects  the  judgment  creditor,  than 
Lynch,  the  assignor,  could  have  urged.  That 
would  have  been  subject  to  the  equitable  lien 
*of  these  judgments,  and  hence  there  [*257 
is  nothing  in  the  case  shown  to  take  it  out  of 
the  general  rule. 

I  an?.,  therefore,  in  favor  of  affirming  the  de- 
cree of  the  court  belcw. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court, 
with  but  one  dissenting  voice  (23  being  pres- 
ent), voted  in  the  negative. 

Whereupon,  the  decree  of  ihe  CJianceUor  was 
affirmed. 

Cited  in-H.  &  D.,  188;  10  Paige,  569;  3  Barb..  574;  6 
Barb.,  484 ;  3  Bank.  Reg.,  92  ;  30  N.  J.  E.,  665;  46  Am. 
Dec.,  413  (3  Ga.,  51). 


ROOT,  Appellant, 

AND 

STUYVESANT,  Respondent. 

Wills — Devise  in  Trust  with  Powers  to  Appoint 
Remainders  and  Limitations  Oner — Effect  of 
Republication  of  the  Witt,  in  1833,  after  the 
Revised  Statutes  Went  Into  Operation —  Will 
Declared  Void,  as  Giving  It  Effect  would  De- 
feat the  Principal  Intent — Dissenting  Opinions. 

Where  a  testator,  by  will  made  in  1828  and  repub- 
lisbed  in  1833,  devised  all  bis  real  estate  to  execu- 
tors, in  trust  to  make  partition  among  his  children 
and  to  convey  their  several  proportions  to  each  for 
and  during  his  natural  life,  with  power  to  make 
leases  for  a  life  or  lifes  in  being  or  for  a  term  of  63 
years,  and  by  last  will  and  testament  to  devise  and 
appoint  the  land  conveyed  to  him,  to  or  in  trust  for 
any  one  or  more  of  his  children,  grandchildren, 
nephews  and  nieces,  for  such  estates  and  subject  to 
such  powers  its  he  should  think  fit ;  and  for  want  of 
such  appointment  the  land  to  go  to  the  children  of 
the  son  dying  without  making  such  appointment, 
and  if  he  left  no  child  lor  grandchild,  then  to  the 
right  heirs  of  the  testator,  it  was  held  by  the  Chan- 
cellor, inasmuch  as  by  the  republication  of  the  will 
after  the  Revised  Statutes  went  into  operation,  the 
power  to  execute  leases  for  the  period  of  63  years- 
was  reduced  to  the  execution  of  leases  for  only  21 
years,  that  in  view  of  the  peculiar  situation  of  the 
property  devised,  the  carrying  of  the  will  into  effect 
according  to  its  terms,  would  defeat  the  principal 
intent  of  the  testator,  and  that,  therefore,  it  ought 
to  be  declared  void  except  as  to  the  direction  of  the 
proportions  in  which  the  children  should  take,  and 
the  power  of  partition  given  to  the  executors ;  and 
he  accordingly  decreed  that  the  children  of  the  tes- 
tator should  take  the  property  as  heirs  at  law.  with 
the  exceptions  above  stated,  and  declared  the  pow- 
ers in  trust  to  appoint  the  remainders  and  also  the 
limitations  over  void.  On  appeal  this  decision  was- 
affirmed  in  the  Court  for  the  Correction  of  Errors 
by  a  vote  of  25  members  of  that  court,  7  only  dis- 
senting. 

The  dissentients  were  the  President  of  the  Senate, 
Ch.  J.  Nelson.  Justices  Bronson  and  Cowen,  and  Sen- 
ators Lawyer,  Tracy  and  Wager.  The  judges  of  the 
Supreme  Court  delivered  opinions  xeriattm  for  a  re- 
versal of  the  decree  of  the  Chancellor,  in  which  they 
held :  1.  That  under  the  operation  of  the  Revised 
Statutes  the  children  of  the  testator  took  the  real 
estate,  and  held  it  as  of  the  same  quality  and  dura- 
tion, and  subject  to  the  same  conditions  as  their 
beneficial  interests :  the  executors  retaining  the 


NOTE.—  Witts— 1.  Construction  of —When  invalid  in 
part,  whether  invalid  in  toto.  See  Salmon  v.  Stuy- 
vesant,  16  Wend.,  321,  note. 

2.  Change  in  laic  made  after  the  execution  of  the 
will,  but  prior  to  the  death  of  the  testator,  affects 
the  will.    See  Bishop  v.  Bishop,  4  Hill,  138,  note. 

3.  Perpetuities— Suspension  of  the  power  of  aliena- 
tion.   See  Hawley  v.  James,  16  Wend.,  60,  note. 

4.  The  above  case  of  Root  v.  Stuyvesant,  is  not 
sustained  by  the  authorities.     See  Butler  v.  Van 
Wyck,  1  Hill,  461-463;    Hone  v.  Van  Schaick,  20 
Wend..  564;  Williams  v.  Williams,  8  N.  Y.,  525 ;  Lang- 
v.  Ropke,  5Sandf.,363. 
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power  to  execute  the  will.  2.  That  the  remainders 
over  and  the  power  of  appointment  were  good  and 
valid ;  and  that  the  latter  was  so  notwithstanding 
«58*]  *the  generality  of  the  terms  conferring  the 
right  to  create  successive  estates  for  life  in  persons 
notmesse;  the  legal  presumption  being  that  the 
donee  of  the  power  will  execute  the  same  in  con- 
formity to  and  not  in  violation  of  the  rules  of  law. 
3.  That  notwithstanding  the  statutory  prohibition 
the  power  to  lease  was  good,  inasmuch  as  it  might 
be  executed  within  the  statutory  limits,  and  that  an 
illegal  execution  would  not  be  presumed,  and  that 
even  such  an  execution  would  be  void  only  for  the 
excess.  4.  That  the  power  to  lease  is  invalid  only 
when  in  its  creation  it  is  required  to  be  executed  in 
a  mode  prohibited  by  law  and  not  otherwise.  5.  The 
failure  of  the  intent  of  the  testator  that  his  children 
should  have  life  estates  with  the  power  of  leasing 
for  63  years,  is  not  enough  to  justify  the  avoiding  of 
the  whole  will,  and  permitting  the  children  to  take 
as  heirs  at  law,  where  it  is  manifest  that  the  testator 
intended  that  the  fee  should  not  goto  his  children 
but  to  their  posterity  .although  the  power  of  leasing 
for  the  term  expressed  in  the  will  is  destroyed  by 
the  overation  of  a  statute  passed  after  making  the 
will,  and  the  life  estates  with  the  power  of  leasing 
only  for  the  term  allowed  by  law  are  greatly  re- 
duced in  value  or  even  rendered  worthless,  6.  where 
the  language  of  a  will  is  plain  and  unambiguous, 
matter  dehors  the  will  cannot  be  resorted  to  in  set- 
tling its  construction:  nor  can  the  igaorance  or  mis- 
take of  law  of  the  testator  in  reference  to  the  Stat- 
ute of  Wills  be  taken  into  consideration ;  nor  can  a 
void  clause  in  a  will  be  invoked  as  evidence  of  the 
intention  of  the  testator  in  respect  to  other  clauses 
—being  void,  it  must  be  disregarded  for  all  pur- 
poses :  per  Cowen,  J. 

Citations— 1  R.  S.,  718,  sec.  17 ;  722,  sees.  47,  49  :  723, 
aecs.  15, 17,  74.  79,  94, 95. 139 ;  726.  sec.  87 ;  727,  sees.  47, 
49.  55,  58,  87.  92 ;  728,  sec.  55 ;  729;  sec.  58 :  730,  sec.  129; 
732,  sees.  77, 78 :  733,  sees.  87, 92 ;  736,  sec.  123 :  740,  sec. 
2 :  748,  sec.  2 ;  16  Wend.,  61,  114, 115. 144, 321.  324,  325 ; 
12  Wend.,  83:  Fearne,  227,  233,  313,  314:  1  Ves.,  Sr., 
150,  174,  298,  306,  307 ;  4  T.  R.,  39 :  1  Sug.  Powers,  2,  5, 
43,  182.  499;  2  Ves.,  Jr..  356 ;  2  Ves.,  Sr.,  644 ;  4  Sim., 
lii.  138,  n.  140;  2  Crompt.  &  J.,  v.  334,  339;  2  Sug. 
Powers,  43,  81,  495,  496 ;  Arab.,  740;  3  Ch.,  610;  3  Burr., 
416:  14  Wend.,  265,  348.  349.  364:  4  Wend..  168;  12 
Mass.,  525 ;  1  Pick.,  239 : 15  Pick.,  388 ;  2  R.  S.,  63,  sees. 
24.  40;  Fearne,  Cont.  Rem..  203.  3d  Am.  from  8th 
Lond.  od.;  13  Wend.,  437  ;  Rob.,  Wills,  431,  n.;  4  Ves., 
312,  325 :  3  P.  Wms..  280 ;  2  Ves.,  644 ;  1  Salk..  234 :  2 
Sum.,  266;  Powell,  Dev..  369:  5  Co.,  68. 69:  Ridgw.  Cas. 
t.  Hardw.,  249 ;  2  Vern.,  621 :  1  Eden.  94 ;  2  Maule  & 
S.,  448 ;  18  Ves.,  498 ;  Ram..  Wills,  41 ;  2  Mas.,  342 :  8 
Wh.,  174 :  3  Mason,  294 ;  1  Pet.  (8.  C.)  1 : 2  Johns.  Ch., 
51 ;  9  Cow.,  674;  ch.  46  of  Dial..  2,  Muchall's  ed..  250; 
Powell.  Powers,  8-12 ;  22  Vin.  Abr.,  13,  pi.  17 ;  8-  Ves., 
«7 :  Domat,  B..  3,  tit.  1,  sec.  5,  art.  19  :  sec.  6.  art.  3 ; 
Fairf..  303:  7  Pick..  61;  13  Mass.,  16;  16  Johns.,  251 ; 
Story  Confl.  L..  389,  sec.  474  :  394.  sec.  487  ;  2  Marsh., 
61:  6  Taunt..  369;  3  Atk..  617:  Cas.  t.  Talbot,  50;  1 
Wood,  Loct.,  221,  222  ;  3  Hogg.  Eccl.,  373-485:  Shep. 
Touch.  Pref. 

APPEAL  from  chancery.  In  Oct..  1828,  the 
father  of  the  respondent  made  and  pub- 
lished his  last  will  and  testament,  whereby, 
after  disposing  of  his  plate,  family  pictures, 
etc..  he  gave  to  his  executors  all  his  personal 
estate,  in  trust  to  pay  to  his  wife  an  annuity  of 
$8,000,  and  after  paying  the  said  annuity  to 
divide  the  surplus  yearly  Income  of  his  person- 
al estate  among  all  his  children,  until  four 
years  after  the  youngest  of  tiiem  should  arrive 
at  lawful  age,  and  then  to  divide  among,  them 
the  principal,  reserving  enough  to  secure  the 
annuity  to  his  wife,  ami  after  her  decease  to 
<!i\  iil«-  the  portion  reserved  to  secure  the  an 
nuiiy.  He  also  deviwnl  all  his  real  estate  to 
th<-  executors  in  trust,  to  make  parlinn  of  the 
same  into  nine  shares;  thai  is  to  say,  six  shares 
each  of  five  undivided  42d  parts,  the  whole 
into  42  equal  parts  to  be  divided,  and  three 
shares  each  of  four  undivided  42d  purts;  and  to 
convey  one  of  the  shares  of  five  42d  parts  lo 
tin'  use  of  each  of  his  fix  sons  (of  whom  the  re- 
spondent was  one),  for  and  during  his  natural 


life,  with  power  to  lease,  devise  and  appoint 
the  same  as  follows:  to  make  leases  for  life  or 
lives  or  terms  of  years  *of  all  or  any  [*259 
part  of  his  share.sothat  every  such  lease  should 
take  effect  in  possession,  and  should  not  be  for 
a  longer  period  than  a  life  or  lives  in  being  at 
the  time  of  the  making  thereof,  or  for  a  longer 
term  than  63  years;  and  the  testator  further 
empowered  each  of  his  sons,  by  his  last  will 
and  testament,  to  devise  and  appoint  the  land 
conveyed  to  him  for  life,  to  or  in  trust  for  any 
one  or  more  of  his  children,  grandchildren, 
nephews  and  nieces,  for  such  estates  and  sub- 
ject to  such  powers  as  he  should  think  fit;  and 
for  want  of  such  appointment,  that  the  land 
should  go  to  the  children  of  such  son,  and  to 
the  children  of  any  child  of  such  son  who 
might  have  died  before  him,  and  their  heirs,  as 
tenants  in  common;  the  child  or  children  of  a 
deceased  child  of  such  son  to  take  such  share 
as  his,  her  or  their  parent,  if  living, would  have 
been  entitled  unto;  and  if  such  son  should  die, 
leaving  no  child  or  grandchild  him  surviving, 
then  for  want  of  such  appointment,  the  real 
estate  to  go  to  the  testator's  right  heirs.    In  re- 
spect to  the  daughters,  he  directed  the  execu- 
tors to  convey  one  share  of  four  42d  parts  to 
such  trustees  as  should  be  named  by  each  of 
his  daughters  in  trust,  to  allow  such  daughter 
to  receive  the  rents  and  profits  thereof  during 
her  natural  life;  and  then  conferred  the  same 
powers  upon  the  daughters  which  he  had  con- 
ferred upon  the  sons,  to  make  leases  and  ap- 
point by  will  how  her  share  should  go  after  her 
death.  In  Feb.,  1833,  the  testator  made  a  cod- 
icil to  his  will,  in  which,  after  adding  three  to 
the  number  of  his  executors,  and  giving  direc- 
tion in  reference  to  payments  made,  and  re- 
sponsibilities assumed  by  him  for  his  sons-in- 
law,  he  republished  his  will  made  in  Oct. ,  1828. 
The    respondent    filed  a  bill  in  chancery 
against  the  appellant,  praying  a  decree  for  a 
specific  performance  of  a  contract.    After  set- 
ting forth  the  will  and  codicil,  he  alleged  that 
partition  had  been  made  of  the  real  estate, 
whereof  his  father  died  seised,  according  to  the 
shares  as  directed  by  the  will;  that  a  certain 
house  lot,  in  the  City  of  N.  Y.,  had  fallen  to 
his  share,  and  had  been  conveyed  to  him.  in 
pursuance  of  such  partition,  and  also  that  the 
said  lot  had  been  released  to  him  in  fee  by  his 
brothers  and  sisters,  and.  that  the  dower  of  his 
mother  and  of  a  sister-in  law  had  also  been  re- 
leased *and  conveyed  to  him  in  due  [*2OO 
form  of  law;  that  Oct.  15,  1886.  a  contract  was 
entered  into  between  him  and  the  appellant, 
whereby  he  agreed  to  convey  the  lot  in  ques- 
tion to  the  appellant  for  the  sum  of  $4 ,500;  and 
that  subsequently  the  appellant  had  given  him 
notice  that  he  would  not  accept  a  deed  of  the 
lot,  or  pay  the  money,  as  he  had  been  advised 
that  the  respondent  could  not  convey  to  him  a 
title  to  the  lot  in  fee  simple  absolute.     The  re- 
spondent then  stated  that  he  had  been  advised 
that  the  will  and  codicil  must  be  interpreted 
and  governed  by  the  Revised  Statutes  of  the 
State,  which  render  void  the  provision  giving 
the  power  to  lease  the  estate  for  63  years,  and 
that,  consequently,  the  whole  will  is  void  as  it 
respects  the  real  estate,  and  that  it  descends  to 
the  heirs  at  law  of  the  testator;  or  if  the  will  is 
to  be  deemed  valid,  that  it  is  to  be  esteemed  a 
i  devise  by  the  testator  to  his  children  in  fee 
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simple.  He  stated  the  peculiar  circumstances 
pf  the  property  whereof  the  testator  died  seised, 
and  averred  that  if  the  estate  was  not  vested  in 
the  heirs  in  fee  simple,  and  the  power  of  leas- 
ing was  shortened  from  63  to  21  years,  great 
injury  would  ensue  to  the  heirs;  and  that  it 
was  manifest  if  the  testator  had  been  apprised 
that  such  would  have  been  the  operation  of  the 
Revised  Statutes,  he  would  have  annulled  the 
will.  He  insists,  that  either  on  the  ground  of 
the  invalidity  of  the  will,  or  if  the  will  is  to  be 
deemed  valid  as  a  devise,  then  that  by  a  true 
interpretation  thereof  the  estate  is  devised  in 
fee  to  the  heirs  of  the  testator,  and  thus  he, 
the  respondent,  has  a  perfect  title  to  the  lot  in 
question ;  wherefore  he  prays  that  the  appel- 
lant may  be  decreed  specifically  to  perform 
the  agreement  by  paying  the  money,  etc. 

The  appellant  in  his  answer  insists  that  the 
will  is  void  only  so  far  forth  as  it  respects  the 
provisions  giving  power  to  lease  for  a  term  ex- 
ceeding 21  years,  and  that  under  it  an  estate  in 
fee  simple  did  not  pass  to  the  children  of  the 
testator;  and  that,  therefore,  the  respondent  has 
not  the  title,  and  can  not  convey  the  lot  in  fee 
simple. 

The  cause  was  brought  to  a  hearing  upon  the 
bill  and  answer  before  the  Chancellor,  who  de- 
creed that  the  power  contained  in  the  will  of  the 
testator,  authorizing  his  sons  and  daughters  to 
devise  and  appoint  their  respective  shares  to  or 
26 1  *]  *in  trust  for  their  children, etc.  ,f  or  such 
estates, etc. , as  they  should  think  tit, is  illegal  and 
void, and  that  the  limitation  over  of  the  ultimate 
remainder  is  also  void,  and  that,  consequently, 
the  real  estate  of  the  testator  upon  his  death 
descended  to  his  heirs  at  law.  The  Chancellor, 
however,  further  decreed,  inasmuch  as  it  ap- 
peared that  full  releases  of  the  lot  in  question 
had  been  executed  to  the  complainant  by  all 
his  surviving  brothers  and  sisters,  and  that  the 
dower  of  his  mother  and  of  his  sister-in-law 
had  been  extinguished  by  release,  that  the  com- 
plainant had  the  right  and  power  to  convey  to 
the  defendant  an  absolute  estate  of  inheritance 
in  fee  simple  in  the  lot  in  question,  and  directed 
the  defendant  specifically  to  perform  the  agree- 
ment. 

The  following  opinion  was  delivered  by  the 
Chancellor  on  the  making  of  this  decree: 

By  the  Chancellor'  This  is  a  bill  for  a 
specific  performance  of  an  agreement  for  the 
sale  of  one  of  the  lots  belonging  to  the  Nich- 
olas William  Stuyvesant  estate.  The  contract 
was  made  after  the  decision  of  this  court  in  the 
case  of  Stuyvesanl  v.  Salmon,  in  July  last,  and 
presents  substantially  the  same'  facts,  except 
that  all  the  children  and  heirs  of  the  testator 
have  joined  in  a  release  of  this  lot  to  the  com- 
plainant. But,  in  consequence  of  the  doubt 
expressed  by  some  of  the  members  of  the  Court 
for  the  Correction  of  Errors,  when  that  case 
came  before  them,  since  the  making  of  the  con- 
tract for  this  lot,  the  defendant  refuses  to  take 
the  title.  It  is,  theiefore,  I  presume,  not  very 
material  how  the  question  is  decided  here,  as 
neither  party  will  rest  satisfied  with  my  decis- 
ion. But  I  have,  as  yet,  seen  nothing  to  in- 
duce me  to  believe  the  testator  intended  to 
leave  his  children  penniless  for  the  purpose 
of  giving  an  estate  worth  $1,000.000,  if  it  was 
in  a  situation  to  be  used  for  any  beneficial  pur- 
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pose  at  this  time,  to  unborn  generations.  The 
circumstances  of  the  case  show  that  it  was  im- 
possible, if  he  was  in  the  possession  of  his 
senses,  that  he  could  have  understood  the  pro- 
visions of  the  Revised  Statutes  as  applicable  to 
this  will,  and  it  is,  therefore,  impossible  to 
give  any  effect  to  the  limitations  over,  without 
entirely  defeating  *his  intention  to  give  [*2O2 
a  present  and  beneficial  interest  to  his  children. 
In  conformity  with  the  decision  which  waa 
made  in  that  case,  and  upon  the  ground  that  a 
will  should  not  be  carried  into  effect,  which, 
it  is  evident,  must  defeat  the  intention  of  the 
testator,  which  is  the  pole-star  to  guide  the  de- 
cision of  courts  upon  the  construction  and  le- 
gal effect  of  a  will,  I  must,  therefore,  declare 
that,  under  the  releases  which  have  been  giv- 
en by  the  children  and  heirs,  this  complainant 
has  an  absolute  estate  in  fee  to  the  lot  in  ques- 
tion, and  can  give  a  good  and  valid  title  to  the 
defendant,  and  the  complainant  is  entitled  to  a 
decree  for  the  specific  performance  of  the  con- 
tract made  with  the  defendant,  according  to 
the  terms  of  that  agreement. 

Although  the  court  of  dernier  resort  dis- 
posed of  that  case  upon  a  question  which  was 
not  argued  or  suggested  before  the  court  be- 
low, and  very  properly  refused  to  decide  the 
main  question,  because  the  counsel  thought 
proper  to  abandon  it  in  the  argument  in  the 
appellate  court,  the  fact  that  a  doubjt  was 
thrown  upon  the  title  by  the  course  the  "cause 
took  there,  and  by  the  opinion  expressed  by 
one  of  the  judges,  is  sufficient  excuse  to  the  de- 
fendant for  wishing  to  put  this  case  in  a  situa- 
tion where  he  might  obtain  a  decision  of  the. 
court  of  dernier  resort  upon  the  validity  of  his 
title,  I  shall  not,  therefore,  charge  him  with 
the  costs  of  the  present  suit.  But  he  must  take 
the  title,  and  pay  the  $4,500  which  he  has 
agreed  to  pay  for  the  lot,  as  the  decision  of  this 
court  is,  that  the  complainant's  title  to  this  lot 
is  perfect,  so  that  his  conveyance  will  vest  the 
defendant  with  the  fee.  For  the  reasons  upon 
which  this  decision  is  founded,  I  refer  to  my 
opinion  in  the  case  of  Stuyvesant  v.  Salmon,  be- 
fore mentioned.  Which  opinion  was  as  follows: 

"  The  object  of  this  suit  is  to  compel  the 
specific  performance  of  an  agreement  for  the 
sale  of  a  vacant  lot  in  the  City  of  N.  Y.,  and 
the  only  question  presented  for  the  considera- 
tion of  the  court  is  whether  the  complainant  is 
the  absolute  owner  of  the  fee,  so  as  to  be  capable 
of  conveying  to  the  defendant  a  perfect  title  to 
the  premises.  The  lot  in  question  is  a  part  of 
a  tract  of  land  in  the  City  of  N.  Y.,  consisting 
of  about  600  vacant  building  *lots,  and  [*263 
a  few  lots  on  which  buildings  had  been  erected, 
which  belonged  to  Nicholas  William  Stuyves- 
ant, who  died  seised  thereof  in  February,  1833. 
He  made  his  will  in  Oct.,  1828,  and  if  the  pro- 
visions of  the  will  could  have  been  carried  into 
effect  according  to  the  law  as  it  then  existed, 
his  children,  who  were  the  principal  objects 
of  his  bounty,  would  have  taken  a  valuable 
beneficial  interest  in  his  real  estate  for  life.with 
a  power  of  appointment  by  will  of  the  ultimate 
remainder  among  their  children  and  descend- 
ants and  other  near  relatives.  But  as  the  tes- 
tator survived  until  after  the  Revised  Statutes 
went  into  operation,  and  republished  his  will 
after  that  time,  by  making  a  very  slight  al- 
teration by  way  of  codicil  in  1833,  it  has  now 
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become  impossible  to  carry  the  provisions  of 
the  will  into  effect,  except  in  one  particular, 
without  defeating  the  obvious  intentions  of  the 
testator  at  the  time  the  will  was  made.  The 
property  was  of  such  a  nature  that  it  was  only 
valuable  for  building  lots,  and  the  taxes  and 
assessments  to  which  it  would  be  subject  in  a 
part  of  the  city  which  was  rapidly  improving, 
would  be  at  least  equal  to  the  amount  for  which 
it  could  be  rented  for  any  other  purpose.  The 
testator  had  also  sold  a  portion  of  his  building 
lots,  and  by  the  terms  of  sale  the  purchas- 
ers were  required  to  erect  valuable  buildings 
thereon  of  a  particular  description,  and  he  had 
covenanted,  on  his  part,  that  whenever  build- 
ings should  be  erected  on  his  adjacent  lots, 
they  should  be  buildings  of  a  similar  descrip- 
tion, such  as  no  mere  tenant  for  life  would 
think  of  erecting  on  property  held  by  such  ten- 
ure merely.  Hence  the  necessity  of  giving  to 
the  children  of  the  testator  the  power  to  make 
leases  for  several  lives  in  being,  or  for  long 
terms  of  years,  to  enable  them  to  get  any  rea- 
sonable rent  for  the  premises.  But  as  a  tenant 
for  life  cannot,  under  the  provisions  of  the  Re- 
vised Statutes,  be  empowered  to  make  leases 
for  the  life  or  lives  of  any  persons,  except  his 
own.  or  for  a  term  exceeding  21  years,  a  life  es- 
tate in  this  particular  property  is  of  no  value 
to  those  who  were  the  principal  objects  of  the 
testator's  bounty.  See  1  R.  S.,  733.  sees.  87, 
92.  The  power  contained  in  the  will  to  make 
leases  for  any  number  of  lives  in  being  at  the 
264*]  time  of  making  such  *leases,  or  for 
long  terms  not  exceeding  63  years,  and  which 
power  would  have  been  valid  as  the  law  stood 
in  1828,  when  the  will  was  made,  was  all  that 
was  requisite  to  enable  the  tenants  for  life  to 
lease  the  premises  for  fair  and  reasonable  rents, 
to  those  who  could  upon  such  leases  afford  to 
erect  such  buildings  as  were  required  by  the 
testator's  covenants.  But  if  the  testator  could 
have  known  the  operation  of  his  will,  under 
the  provisions  of  the  Revised  Statutes,  relative 
to  powers,  was  to  deprive  his  children  -of  all 
beneficial  interest  in  his  estate,  and  to  lie  it  up 
for  the  sole  benefit  of  another  generation,  it  is 
very  evident  that  he  would  have  given  the  fee 
to  his  children,  or  have  devised  to  them  an 
absolute  term  of  63  years.  The  other  objects 
of  the  testator  in  making  this  will,  except  as 
to  the  unequal  portion  which  he  intended  to 
give  to  the  sons  and  daughters  under  the  pow- 
er in  trust  of  the  executors  to  make  partition, 
are  also  defeated  by  the  operation  of  the  Re- 
vised Statutes.  His  object  was  to  create  a 
valid  trust  as  to  the  shares  belonging  to  his 
daughters,  so  as  to  enable  the  daughters  to  re- 
ceive the  rents  and  profits  for  life,  free  from 
the  control  of  their  hubsands,  and  with  power 
to  dispose  of  the  estate  by  will  at  their  deaths. 
But  the  trust  which  is  created  by  this  will  is 
such  an  one  as  is  turned  into  a  legal  estate  in 
the  daughters  by  the  operation  of  the  47th  «ec- 
tion  of  the  articles  of  the  Revised  Statutes  Re- 
lative to  Uses  and  Tru»t«,  1  R.  S.,  727,  as  it  is 
in  terms  a  trust  to  allow  the  daughters  them- 
selves to  lease  their  respective  shares  of  the 
premises,  and  to  take  the  rents  and  profits 
thereof  from  the  tenants,  and  not  a  trust  for 
the  trustees  to  receive  the  rents  and  profits  for 
the  use  of  the  ftrne*  covert,  and  make  leases  of 
the  premises  within  the  intent  and  meaning  of 
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the  55th  section  of  the  same  article  of  the  Re- 
vised Statutes.  The  testator  also  intended  to 
give  to  his  sons  and  daughters  respectively 
a  power  in  trust,  by  will,  to  dispose  of  estates, 
for  life  or  other  estates  in  remainder  less  than 
the  fee,  and  if  the  whole  fee  was  not  disposed 
of  to  the  first  appointee,  that  the  ultimate 
remainder  should  go  to  the  child  or  grand- 
child as  a  contingent  remainder  limited  on  such 
previous  estates.  But  by  such,  the  17th  sec- 
tion of  the  article  of  the  *Revised  Stat-  [*26& 
utes  relative  to  the  creation  and  division  of  es- 
tates, 1  R.  S. ,  723,  succesive  estates  for  life 
cannot  be  limited  to  persons  not  in  being  at  the- 
creation  thereof,  and  a  testator  cannot  author- 
ize the  creation  of  an  estate  under  a  power 
which  it  would  not  have  been  lawful  for  him 
to  create  by  a  direct  devise.  The  power  in  trust 
to  the  tenants  for  life  contained  in  this  will,  to- 
devise  and  appoint  their  respective  shares  aft- 
er the  termination  of  their  life  estates  therein, 
to,  or  in  trust  for  their  children,  grandchildren,, 
nephews  and  nieces,  for  such  estate  or  estates, 
and  subject  to  such_powers  and  provisos  as 
they  shall  think  fit,is,lherefore,illegal  and  void. 

It  is  the  duty  of  the  court.however,  to  carry 
the  will  into  effect  so  far  as  it  is  legal  and  con- 
sistent with  the  intention  of  the  testator,  1  R. 
S.,  748,  sec.  2,  and  it  is  evident  that  the  testa- 
tor intended  to  give  the  daughters,  shares  in, 
the  estate  which  should  only  be  four  fifths  as 
large  as  those  of  the  sons.  He  also  intended 
that  the  estate  should  be  partitioned  among  the 
sons  and  daughters  by  the  executors  of  the  will 
in  those  proportions.  This  part  of  the  will  is. 
valid  and  must  be  carried  into  effect, unless  the- 
heirs  at  law  have  otherwise  agreed  among  them- 
selves. I  shall,  therefore,  declare  and  decree, 
that  the  six  sons,  respectively,  took,  under  the- 
will  of  the  testator,  an  absolute  estate  in  fee, of. 
five  42d  parts  of  the  testator's  real  property, and 
that  the  three  daughters  took  a  like  absolute  es- 
tate in  their  four  42d  parts  respectively,  that 
the  several  powers  in  trust  to  appoint  the  re- 
mainder and  also  the  limitations  over  of  the 
ultimate  fee  are  void  ;  that  upon  the  death  of 
Robert  Reade  Stuyvesant,  intestate  and  with- 
out issue,  the  whole  of  his  share  descended  to 
his  surviving  brothers  and  sisters,  in  equal  pro- 
portions, subject  to  the  right  of  dower  of  his 
widow  therein;  and  that  the  complainant  can, 
therefore,  convey  an  absolute  and  perfect  title 
in  fee  to  the  defendant  in  the  lot  No.  330  in  the 
pleadings  of  this  cause  mentioned.  A  sj>ecific 
performance  of  the  agreement  for  the  sale  and 
purchase  of  thai  lot  must  therefore  be  decreed. 
But  under  the  circumstances  of  this  case  I 
shall  not  charge  the  defendant  with  costs,  he 
having  had  probable  grounds  *for  con-  [*ii(HJ 
testing  the  complainant's  title  to  the  lot.  and 
for  insisting  upon  the  validity  of  the  will." 

From  the  decree  thus  made  in  the  cause  of 
Stuytemnt  v.  Root,  the  defendant  appealed  to 
this  court,  where  the  cause  was  submitted  on 
printed  argument*  by, 

Mtttr».  J.  Anthon  and  T.  Fessenden.  for 
appellant. 

Afa*r*.  8.  Sherwood  and  S.  Beardsley. 
Atty  Gen.,  for  respondent. 

Mr  S.  A.  Foote,  for  8.  V  8.  Wilder,  a  pur- 
chaser under  the  respondent. 

After  advisement,  the  following  opinions 
were  delivered : 
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By  Chief  Justice  NeUon.  This  case  involves 
the  question,  whether  the  will  of  the  late  Nicho- 
las W.  Stuyvesant,  made  in  Oct.,  1828,  but  re- 
published,  with  some  slight  alterations,  in  Feb., 
1883.  is  valid  within  the  provisions  of  the  Re- 
vised Statutes.  The  Chancellor  has  come  to  the 
conclusion  that  it  is  not  valid  ;  that  so  much  of 
it  is  void  within  these  statutes,  that  the  residue 
cannot  be  upheld  without  altogether  defeating 
the  testator's  intention,  and  depriving  the  chil- 
dren, the  chief  objects  of  the  testator's  bounty, 
as  supposed,  of  any  beneficial  interest  under  it. 
He,  therefore,  concluded  the  real  estate  had 
descended  to  the  heirs  at  law,  and  that  they 
were  capable  of  conveying  the  fee  to  a  pur- 
oluiscr 

It  must  be  conceded  that  the  executors  did 
not  take  the  legal  estate,  as  the  trust  could  not 
uphold  the  devise  of  it  to  them  within  the  stat- 
utes, 1  R.  S.,  728,  sec.  55  ;  16  Weud.,  114, 115, 
which  transferred  the  uses  and  trusts  for  the 
benefit  of  both  sons  and  daughters  into  posses- 
sion, who  took  the  legal  estate  of  the  same 
quality  and  duration,  and,  subject  to  the  same 
conditions  as  the  beneficial  interest  intended  to 
be  given.  1  R.  8.,  727,  sec.  47.  This  opera- 
tion of  the  statute  upon  the  will,  however.may 
be  said  to  be  nominal,  because  the  trust  therein 
created  is  not  inoperative  ;  it  may  be  executed 
267*]  *as  a  power,  according  to  the  express 
provisions  of  the  statutes.  1  R.  S.,  729,  sec.  58, 
and  732,  sees.  77,  78.  Partition  may  be  made 
and  conveyances  executed  in  strict  accordance 
with  the  directions  of  the  testator  by  the  exec- 
utors, with  the  same  effect  as  if  they  took  the 
legal  estate.  The  only  difference  is,  that  now 
they  act  simply  under  a  naked  power,  instead 
of  a  power  coupled  with  an  interest.  There  is 
nothing,  therefore,  in. this  view  essentially  in- 
terfering with  the  will.  The  life  estates  may 
be  conveyed,  and  the  life  tenants  vested  with 
the  power  of  leasing  and  of  appointment. 

As  to  the  estates  in  remainder  to  the  grand- 
children, subject  to  the  power  of  appointment 
by  the  life  tenants.  These  are,  no  doubt,  valid, 
whether  regarded  as  vested  or  contingent  re- 
mainders. Laying  out  of  view  the  power  of 
appointment,  the  devise  is  a  common  and  sim- 
ple family  settlement:  the  testator  giving  to  his 
nine  children  separate  portions  of  his  real  es- 
tate for  life,  remainder  to  their  children  in  fee, 
regarding  grandchildren  as  representing  a  de- 
ceased child,  and  if  none,  then  over  to  the  tes- 
tator's right  heirs.  It  is  obvious  that  these 
remainders  must  vest  in  possession  at  the  ter- 
mination of  a  life — the  life  of  each  of  the  nine 
life  tenants  respectively.  On  the  decease  of  one, 
the  estate  passes  directly  to  the  children  or  lin- 
eal descendants  absolutely;  if  none,  then  to  the 
right  heirs.  In  no  event  can  the  power  of  alien- 
ation be  suspended  beyond  one  life  ;  the  stat- 
ute allows  it  to  be  for  two.  1  R.  S. ,  723,  sec. 
15.  It  is  also  perfectly  clear,  that  the  remain- 
der in  each  case  would  become  vested  on  the 
birth  of  a  child,  there  then  being  no  contin- 
gency to  happen  but  the  death  of  the  tenant  for 
life,  which,  as  well  settled,  does  not  make  a 
remainder  depending  upon  it  contingent.  Such 
vested  remainder,  however,  would  be  subject 
to  open  for  the  purpose  of  letting  in  the  after- 
born  children,  brothers  and  sisters,  and  would 
also  be  subject  to  the  power  of  appointment. 
Tanner  v.  Livingston,  12  Wend.,  83;  Fearne, 


313,  314,  227,  233.  It  appears  to  be  well  settled, 
that  until  the  execution  of  the  power,  the  re- 
mainders or  limitations  over  take  effect  the 
same  as  if  no  such  power  existed,  or  as  in  case 
of  default  *of  execution  of  it.  Gun-  [*268 
ningham  v.  Moody,  1  Ves.,  Sr.,  174  ;  Doe  v. 
Martin,  4  T.  R.,  39  ;  Fearne,  227-232  ;  Sugd., 
Powers,  2,  5.  The  doctrine  is  very  clearly  and 
succinctly  stated  by  Fearne  ;  and  Sugden,  after 
discussing  the  cases  on  the  point,  observes  that 
the  result  of  the  authorities  is,  that  the  power 
of  appointment  does  not  prevent  the  vesting  of 
the  estates  limited  in  default  of  appointment, 
They  are  of  course  subject  to  be  devested  on 
the  execution  of  the  power. 

Next,  as  to  the  power  of  appointment.  This 
is  also  valid,  as  will  be  seen  upon  a  brief  ref- 
erence to  the  authorities.  The  only  objection 
that  can  be  started  to  it  is  this:  that  regarding 
its  range  and  extent,  the  life  tenant  might  ap- 
poict  estates  contrary  to  law;  such  as  succes- 
sive estates  for  life  to  grandchildren,  and  other 
persons  not  in  being  at  the  creation  of  the  es- 
tate, in  violation  of  the  17th  sec.  1  R.  S.,  723, 
because  the  power  authorizes  each  to  devise  or 
appoint  "to  or  in  trust  for  any  one  or  more  of 
his  children, grandchildren.nephews  and  nieces 
for  such  estate  or  estates,  etc.,  as  he  shall  think 
fit."  There  is  nothing,  therefore,  in  the  terms 
of  the  power  restraining  the  appointment  to  be 
made  under  it,  to  the  estates  or  line  of  perpe- 
tuity prescribed  by  the  Revised  Statutes;  and 
hence  it  is  supposed  the  power  itself  cannot  be 
upheld.  The  point  is  clearly  settled  otherwise. 
In  Hockley  v.  Waresbey,  1  Ves.,  Jr.,  150,  the  de- 
vise was  "to  R.  R.  and  his  issue  lawfully  be- 
gotten, or  to  be  begotten,  to  be  divided  among 
them  as  he  should  think  fit;  and  in  case  he 
should  die  without  issue,"  then  over,  etc.  The 
validity  of  the  power  was  not  the  point  in  ques- 
tion; but  it  came  up  incidentally  on  an  objec- 
tion that  the  word  "  issue  "  would  extend  to 
grandchildren,  or  any  other  degree  of  kindred, 
however  remote.  The  Lord  Chancellor  re- 
marked that  it  would  be  so,  but  only  in  this 
point  of  view,  as  a  description  of  the  objects, 
among  whom  the  power  of  the  son  was  to  ob- 
tain, to  make  such  partition  as  he  should  think 
fit;  and  whosoever  they  were,  they  must  be  in 
existence  during  the  life  of  the  son,  thereby 
restraining  the  exercise  of  the  power  within 
the  limits  prescribed  by  the  general  law  of  the 
land.  In  Routlege  v.  Dorrell,  2  Ves.,  Jr.,  356, 
the  devise  was  to  assign  *or  transfer  the  [*269 
trust  premises,  etc.,  among  all  the  children  apd 
grandchildren  or  issue  of  the  intended  marriage, 
etc.,  in  such  shares  and  proportions,  and  under 
such  restrictions  limitations  and  conditions, and 
at  such  times.etc.  ,as  the  said  Richard  and  Eliza- 
beth, or  the  survivor,  by  deed  should  appoint. 
There  the  power  was  as  broad  and  unlimited 
as  the  one  under  consideration,  but  the  Master 
of  the  Rolls  entertained  no  doubt  that  was  com- 
petent to  the  parties  to  have  appointed  among 
all  the  issue  living  at  the  death  of  either  of 
them,  whether  in  the  first,  second  or  third  de- 
gree; and  though  the  words  were  not  confined 
to  grandchildren  living  at  the  death,  yet  as  they 
might  appoint  to  such  as  \v  ere  then  living.such 
appointment  would  be  good.  On  this  point  Mr. 
Sugden,  in  his  valuable  Treatise  on  Powers, 
remarks,  that  a  general  power  to  a  person  in 
esse  to  appoint  to  children  or  issue,  without  ex- 
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pressing  the  time  within  which  they  must  be 
born,  is  good;  for  the  donee  may  appoint  to 
-such  issue  as  are  within  the  line  of  perpetuity. 
Vol.  I.,  p.  182,  499.  As  a  kindred  principle  to 
the  one  we  are  considering,  we  may  refer  to 
the  cases,  where  it  has  been  repeatedly  held 
that  a  power  of  sale  and  of  exchange,  not  re- 
strained to  lives  in  being  and  21  years  after- 
wards, but  general  in  its  terms,  is  valid;  in  all 
these  cases,  it  should  be  remarked,  the  sales 
were  actually  made  in  the  lifetime  of  the  tenants 
for  life,  who  were  in  esse  at  the  date  of  the  set- 
tlements. Biddle  v.  Perkins,  4  Sim.,  135,  138, 
n.  140;  2  Crompt.  &  J.,  334,  339;  2  Sugd.Pow.. 
495,  496.  If  these  authorities  and  principles 
may  be  relied  on,  then  ii  is  clear  that  the  only 
•objection  that  can  be  made  to  the  power  in 
•question,  namely:  that  it  does  not  in  terms  re- 
strain the  appointment  of  estates  under  it  to 
those  prescribed  by  law  and,  therefore,  may 
possibly  be  so  executed  as  to  create  a  perpetuity, 
is  altogether  untenable;  and  that  it  is  enough 
if  the  grantee  of  the  power  is  not  required,  in 
the  execution  of  it,  to  make  such  a  limitation. 
If  he  may  appoint  estates  that  are  permitted 
under  the  statute  within  the  scope  of  the  pow- 
•er,  it  will  be  upheld.  The  court  will  not  pre- 
sume an  unlawful  execution,  when  it  may  be 
executed  consistent  with  the  rules  of  law.  In 
27O*]  the  language  *of  Mr.  Sugden,  if  the 
power  is  within  the  line  of  perpetuities.that  is, 
if  it  may  be  thus  executed  according  to  its 
terms,  the  line  can  always  be  drawn, and  there 
appears  to  be  no  reason  why  it  should  be 
deemed  void  in  its  creation. 

Next, as  to  the  power  to  lease, given  to  the  life 
tenants.  The  will  in  this  respect  is  as  follows, 
"I  hereby  empower  such  son  to  make  leases 
for  a  life  or  lives,  or  terms  of  years,  of  all  or 
any  part  of  his  share,etc..so  that  no  such  lease 
shall  be  for  a  longer  period  or  term  than  a  life 
or  lives  in  being  at  the  time  of  the  making 
thereof,  or  for  a  longer  term  of  years  than  sixty- 
three  years."  The  Revised  Statutes.  1  R.  S., 
788,  sec.  87,  only  permit  a  power  to  be  con- 
ferred i in  a  tenant  for  life  to  lease  for  a  term 
not  exceeding  21  years,  and  to  commence  in 
possession  during  life.  Now,  the  only  objection 
that  can  be  made  to  this  power  to  lease  is  ex- 
actly the  one  taken  to  the  power  of  appoint- 
ment, namely:  that  the  life  tenant  may  within 
tin-  range  of  it  make  a  lease  exceeding  the  21 
years;  and  it  is  difficult  to  perceive  any  reason 
why  it  should  not  be  subject  to  the  same  rule 
which  controls  in  the  case  of  the  power  of  ap- 
pointment. There  is  nothing  imperative  upon 
the  life  tenant  in  respect  to  Its  execution  ;  the 
lease  may  be  made  for  21  years  or  less,  or  it 
may  be  altogether  omitted  ;  and,  therefore, 
there  is  nothing  in  the  power  to  preclude  the 
execution  precisely  according  to  the  statutory 
limit.  If  it  is  to  be  declared  void  in  its  creation, 
it  must  be  for  the  reason  that  the  grantee  of 
the  power  might  possibly  make  a  lease  exceed- 
ing the  21  years,  that  is,  for  life  or  lives,  or  68 
years;  in  other  words,  might  make  one  not  con- 
sistent with  the  rules  of  law.  But  we  have  seen 
that  this  affords  no  ground  for  declaring  it  in- 
valid; that  the  court  will  not  presume  an  ex- 
ecution contrary  to  law,  when  the  power  does 
not  require  it;  and  that  the  true  test  in  respect 
to  its  validity  is.  whether  it  may  be  executed 
•within  the  limits  prescribed  by  the  statute, 
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consistent  with  the  terms  and  import  of  the 
power. 

The  conclusiveness  of  this  view  in  uphold- 
ing the  power  to  lease,  cannot  be  denied,  un- 
less the  rule  of  interpretation  has  been  changed 
by  the  92d  section  of  the  article  upon  powers. 
1  *R.  S.(  733.  That  provides  that  "no  (*27  1 
beneficial  powers,  general  or  special,  hereafter 
to  be  created,  other  than  such  as  are  already 
enumerated  and  defined  in  this  article,  shall  be 
valid.  "The  section  asserts  only  what  must  have 
been  the  necessary  construction  of  the  article 
without  it,  because  the  1st  section  abolished  till 
powers  as  they  then  existed,  and  declares  that 
thereafter  the  creation,  construction  and  exe- 
cution of  them  shall  be  governed  by  the  pro- 
visions of  the  article.  The  authority, therefore, 
for  upholding  this  or  any  other  power,  must 
have  been  found  in  this  article.  Even  if  the 
92d  section  had  been  omitted,  it  neither  adds 
to  nor  takes  from  it,  but,  in  terms,  declares 
what  must  otherwise  have  been  pronounced  by 
the  courts,  namely:  that  a  power  inconsistent 
with  the  law  is  void.  The  principle  of  the  sec- 
tion is  not  new.  but  existed  before  the  statute; 
the  only  effect  of  it  is,  that  instead  of  looking 
into  the  common  law  for  the  rule  to  determine 
whether  a  power  is  well  granted  or  not,  we 
must  now  look  into  the  statute.  At  common 
law  a  power  to  devise  lands  so  as  to  tie  them 
up  for  lives  iu  being  and  25  years,  and  not 
otherwise,  would  have  been  void  in  its  ere- 
tion,  as  tending  to  a  perpetuity,  just  as  a  power 
now  would  be  void  under  this  92d  section  to  a 
tenant  for  life  to  lease  lands  for  25  years  and 
not  otherwise.  Thus  constructed  it  would  be 
void,  because  the  grantee  could  not  execute  it 
according  to  its  terms,  without  limiting,  in  the 
one  case,  an  illegal  estate,  and  in  the  other, 
without  making  a  prohibited  lease.  No  act 
could  be  done  under  it  consistent  with  the  rules 
of  law.  The  power  is  unlawful  throughout  its 
whole  scope  and  extent,  tying  up  the  donee  to 
limit  the  particular  estate,  or  to  make  a  partic- 
ular lease  which  the  law  had  condemned.  But 
as  we  have  seen,  where  the  power  is  general, 
or  to  appoint  estates  to  children,  grandchild- 
ren, or  issue,  without  in  terms  restraining  it 
within  the  line  of  perpetuity,  and  where  ap- 
parently an  appointment  might  be  made  too  re- 
mote, it  is  valid  for  the  reason  thut  iheuppoint- 
ment  may  be  made  within  the  proper  limit  con- 
sistent with  the  power.  And  upon  the  same  prin- 
ciple and  course  of  reasoning,  where  a  power 
to  lease  is  general,  or  which  is  the  same  thing, 
for  life  or  lives,  or  a  term  not  to  exceed  63 
•years,  inasmuch  as  it  may  be  executed  [*27  2 
within  the  legal  limit  (ihe21  venrs),  consistent 
with  the  terms  of  the  power.  \  do  not  perceive 
why  we  are  not  warranted  iu  holding  it  valid. 
Taking  up  the  power  and  applying  the  statute, 
there  is  no  difficulty  in  harmonizing  them. 
True,  if  the  statute  permitted  a  lease  for  lives 
or  term  of  63  years,  the  grantee  might  reach 
that  term;  but* as  21  is  theextent,  he  may  stop 
there.  The  duration  of  the  term  is  not  pre- 
scribed, but  left  to  the  judgment  of  the  donee 
of  the  power  ;  that  must  be  regulated  l>y  the 
law  of  the  land, and  he  is  bound  so  to  regulate  it. 

If,  then,  it  be  said  that  the  power  is  not  in 
conformity  with  any  of  those  enumerated  and 
defined  in  this  article,  and  therefore  invalid, 
according  to  the  terms  of  the  92d  section,  it 
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may  be  answered,  that  the  proposition  assumes 
what  may  be  denied,  to  wit:  that  it  is  a  power 
to  lease  for  a  term  exceeding  21  years.  If  it 
were  so,  I  admit  it  would  be  invalid;  but  it  is 
not  the  true  construction  according  to  the  cases 
already  referred  to;  and,  indeed,  the  principle 
upon  which  they  were  put,  repudiates  it,  be- 
cause they  hold  that  a  general  power  though 
it  might  be  executed  so  as  to  exceed  the  legal 
limit  in  a  given  case,  is,  nevertheless,  to  be 
deemed  a  power  consistent  with  the  rules  of 
law.  In  the  language  of  Mr.  Sugden,  and  it  is 
taken  from  the  Master  of  the  Rolls  in  Boutlege 
v.  D&rril,  a  general  power  to  appoint  to  chil- 
dren or  issue,  without  expressing  the  time 
within  which  they  must  be  born,  is  good;  for 
the  donee  may  appoint  to  such  as  are  within 
the  line  of  perpetuity.  Now,  if  the  power  there 
which  was  general  and  unlimited  to  appoint 
estates  to  issue,  though  unborn  and  however 
remote,  was  not  considered  a  power  to  appoint 
beyond  the  limit  allowed  by  law,  how  can  it  be 
said  here  that  a  power,  certainly  not  more  gen- 
eral and  unlimited,  is  one  to  make  leases  for 
terms  exceeding  21  years?  There  the  power 
was  deemed  to  be  brought  within  the  proper 
limit,  lives  in  being  and  21  years,  by  the  re- 
straint of  the  law;  and  so  here,  it  is  brought 
within  the  like  limit,  the  21  years,  in  the  same 
way.  If  the  one  was  not  a  power  to  appoint 
estates  contrary  to  law,  surely  the  other  can- 
not be  to  make  leases  in  violation  of  the  stat- 
273*]  ute.  The  discretion  *to  be  exercised 
in  the  execution  in  the  one  case  is  as  absolute 
as  in  the  other;  in  neither  are  they  required  to 
create  an  illegal  estate. 

Independently,  also,  of  the  authorities  upon 
which  the  foregoing  conclusion  rests,  it  will 
be  found  to  be  sustained  by  the  most  solid  and 
satisfactory  reasons.  A  general  power,  says 
Mr.  Fearne,  of  appointing  an  estate  or  interest 
ad  libitum,  though  enabling  the  donee  to  limit 
the  fee,  does  not  ascertain  any  estate  to  be  lim- 
ited; therefore,  no  limitation  of  the  fee  arises 
until  it  be  actually  appointed  under  the  power. 
The  appointment,  when  executed,  may  not 
reach  the  fee;  it  may  stop  at  an  estate  for  years, 
for  life,  or  in  tail;  and  until  the  appointment 
be  complete,  the  power  amounts  no  more  to  a 
limitation  of  the  fee,  than  it  does  of  an  estate 
tail  or  any  other  ascertainable  interest,  equally 
within  the  extent  of  the  power,  but  in  which 
the  execution  of  it  may  terminate  without  lim- 
iting the  whole  fee.  P.  230.  Now,  reasoning 
upon  the  terms  of  the  present  power  in  this 
way,  it  must  be  said  it  ascertains  no  particular 
estate  to  be  limited;  no  lease  for  life  or  lives, 
or  for  63  years;  it  may  be  for  21  years  or  less; 
and  until  actually  executed,  the  power  amounts 
no  more  to  a  limitation  of  a  lease  for  life  or 
lives,  or  68  years,  than  for  the  21  or  less;  or 
in  the  language  of  Mr.  Fearne,  to  any  other 
ascertainable  interest  within  the  extent  of  the 
power.  While,  therefore,  it  continues  merely 
potential,  we  are  not  at  liberty  to  say,  that  it 
is  a  power  to  make  leases  beyond  the  limit  of 
the  law;  because  we  see  from  the  interpreta- 
tion of  the  courts,  it  may  with  equal  propri- 
ety be  considered  a  power  within  that  limit. 
Whether  within  or  beyond,  is  controlled  by  the 
execution;  if  the  lease  is  made  within,  it  is 
valid,  if  beyond  it  is  invalid,  as  to  the  excess 
and  nothing  more.  This  has  been  repeatedly 
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decided,  as  in  Campbell  v.  Leach,  Amb.,  740, 
where,  under  a  power  of  leasing  for  21  years, 
a  lease  of  26  years  was  granted,  and  held  void 
only  for  the  excess.  2  Ves.,  Sr.,  644;  8  Ch., 
610;  2  Sugd.  Pow.,  81.  Again;  the  principle 
which  must  be  established  upon  invalidating 
this  power,  appears  to  me  to  *be  most  [*274 
unsound  and  mischievous  in  its  operation.  It 
is  this,  that  the  possibility  of  the  abuse  of  an 
authority  is  enough  to  dtssuade  the  court  from 
upholding  it.  This  is  the  utmost  that  can  be 
urged  against  it,  as  it  cannot  be  denied  but  that 
the  life  tenant  may  make  leases  for  21  years  or 
under;  that  all  the  force  of  the  law  comes  in 
to  restrain  him  to  such  an  execution,  and  that 
if  presumption  is  to  be  indulged,  it  is  in  favor 
of  it.  The  more  sensible  and~practicable  prin- 
ciple is  the  one  for  which  I  contend;  that  where 
the  power  is  general,  as  a  power  of  sale  and  ex- 
change not  confined  to  be  exercised  within  the 
line  of  perpetuity;  or  a  power  to  appoint  to  is- 
sue, without  expressing  the  time  within  which 
to  be  born,  as  it  may  in  either  case  be  executed 
within  the  legal  limit,  the  court  will  consider 
it  thus  confined,  and  though  general  in  terms, 
being  subject  to  the  operation  of  the  law,  it 
will  be  regarded  simply  as  a  power  to  make 
such  sales  or  appointments  within  the  scope  of 
it  as  may  be  valid;  a  construction  when  applied 
to  the  case  under  review  will  restrain  the  power 
to  lease  to  21  years  or  under,  and  thus  save  it 
so  far  as  is  consistent  with  the  statute. 

It  is,  I  think,  important  that  this  common 
law  rule  of  construction  should  be  adhered  to, 
if  it  can  be  consistently  with  the  statute;  for 
upon  any  other,  no  power  under  the  article 
will  be  sustained,  unless  drawn  within  the  very 
terms  of  it.  This  would  be  exacting  a  precis- 
ion before  unknown;  and  probably  endanger 
many  titles  to  real  property  derived  through 
powers  since  these  statutes  took  effect.  The 
profession  naturally  look  to  the  common  law 
for  the  rule  in  giving  effect  and  operation  to 
those  specified  in  the  statute,  presuming  that 
the  limitation  there  prescribed  is  no  more  per- 
emptory or  destructive  in  its  effect  than  that 
which  existed  before;  that  inasmuch  as  a  gen- 
eral discretionary  power  might  then  be  brought 
by  construction  within  lawful  bounds,  and  is 
deemed  to  that  extent  operative,  so  it  would 
be  since.  No  possible  evil  can  grow  out  of  this 
view,  as  applied  to  the  statute  powers;  be- 
cause if  the  proper  limit  is  exceeded  in  the  ex- 
ecution, the  excess  will  be  void.  This  we  have 
seen  is  the  common  law  rule,  and  it  is  now  in 
the*statute.  By  the  123d  section,  1  R.  [*275 
S.,  736,  "No  disposition  by  virtue  of  a  power 
shall  be  void  in  law  or  in  equity,  on  the  ground 
that  it  is  more  extensive  than  was  authorized 
by  the  power,  but  every  estate  or  interest  ere 
ated,  so  far  as  embraced  by  the  terms  of  the 
power  shall  be  valid."  The  terms  of  the  power 
in  this  case  being  thus  brought  by  construction 
within  the  proper  limit,  a  lease  beyond  21  years 
would,  of  course,  be  void  for  the  excess.  The 
argument,  therefore,  against  the  view  I  have 
taken,  is  founded  altogether  upon  a  technical- 
ity; it  destroys  the  object  and  intent  of  the 
power,  when  *both  might  be  saved. 

Without  pursuing  this  branch  of  the  argu- 
ment further,  if  I  am  right  in  my  conclusions, 
it  follows  that  the  entire  will  is  valid:  the  life 
estate  to  the  sons  and  daughters;  the  power  to 
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lease;  and  of  appointment,  and  in  default  there- 
of the  remainder  over  to  the  special  and  gen- 
eral heirs.  Every  intent  which  the  testator  had 
in  view  may  be  fulfilled  with  the  exception  that 
the  discretion  of  the  life  tenants  to  make  leases 
upon  their  estates  is  somewhat  restrained;  the 
latitude  given  exceeded  the  limit  of  the  law; 
but  it  may  be  said  to  be  an  unimportant  disap- 
pointment when  compared  with  other  provis- 
ions of  the  will,  and  ought  not  to  be  permitted 
to  work  its  destruction.  Neither  does  this  view 
supersede  the  effect  of  the  93d  section;  that 
operates  where  the  power  is  so  granted  that  an 
execution  is  impracticable  within  its  terms 
agreeably  to  those  enumerated  in  the  article; 
as  also  to  cut  down  a  more  general  discretion- 
ary one,  than  allowed  within  the  prescribed 
limit. 

But  if  1  had  come  to  a  different  conclusion, 
and  been  obliged  to  hold  the  power  to  lease 
void,  still  I  could  not  concur  with  the  court 
below  in  breaking  up  the  other  independent 
portions  of  the  will.  This,  though  a  valuable 
provision  in  respect  to  the  estates  of  the  life 
tenants,  is  not  so  connected  with  them  but  that 
they  can  be  easily  separated;  nor  are  they  at 
all  dependent  upon  it.  They  constitute  a  dis- 
tinct, independent  estate  of  themselves,  well 
known  to  the  law ;  and  common  in  these  family 
settlements.  Even  if  the  power  is  given  up  al- 
together, we  cannot  but  see  that  every  part  of 
the  inheritance  is  still  well  devised,  and  goes 
276*]  *to  the  persons  intended  by  the  tes- 
tator; there  is  no  necessity  for  the  interference 
of  the  court;  Mr.  Stuyvesant  did  not  intend  to 
die  intestate  in  respect  to  any  part  of  his  es- 
tate, and  unless  we  interfere  he  will  not. 

There  are  numerous  cases  where  powers 
which  were  engrafted  upon  family  settlements 
have  been  declared  void,  but  the  estates  them- 
selves if  well  limited  remained.  In  the  case  of 
Sir  John  Lade,  S  Burr.,  416,  who  devised  his 
lands  to  trustees  in  trust  for  a  person  in  strict 
settlement,  and  also  divers  remainders  over  in 
strict  settlement ;  with  a  power  that  as  often 
as  any  of  the  tenants  for  life.or  in  tail  for  the 
time  being  entitled  to  the  possession  should  be 
under  the  age  of  26  years,  the  trustees  should 
enter  and  take  the  rents  and  profits,  and  dis- 
pose of  them  as  therein  directed.  The  power 
was  declared  void,  as  tending  to  a  perpetuity, 
but  still,  the  settlement  was  not  in  any  other 
respect  disturbed.  The  Duke  of  Marlborough 
iitti-tnpted  to  create  a  perpetuity  by  empower- 
ing his  trustees  on  the  birth  of  a  son  of  any  ten- 
ant for  life,  to  revoke  the  uses  before  limited 
to  him  in  tail  male.and  re  appoint  the  estate  to 
him  for  life  ;  it  was  apparent  that  in  this  way 
the  estate  might  be  carried  through  any  series 
of  generations.  The  power  was  declared  void 
f»r  that  reason,  but  the  limitations  of  the  es- 
tates in  the  settlement  remained  good.  The 
principle  is  a  familiar  one  and  was  not  intend- 
ed to  be  disturbed  by  the  Chancellor.  He  ar- 
gues that  the  general  and  Important  intent  of 
tin-  testator  wan,  to  give  a  beneficial  estate  to 
hi-,  rhil'lrrn  in  preference  to  remoter  descend- 
nnt> ;  iiml  that  the  loss  of  the  power  so  far.de- 
feat*  this  intent  that  the  will  cannot,  consist* 
ently.  be  upheld.  But  it  must  not  be  forgot- 
ten that  it  is  at  least  equally  clear  that  the  tes- 
tator did  not  intend  hia  children  should  take 
the  fee ;  that  he  secured  to  their  children  or 
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descendants.  For  aught  we  can  know  he  had 
good  reasons  for  thus  withholding  it.  He  may 
have  considered  them  improvident  or  incum- 
bered  with  debts.  Indeed,  we  see  that  he  re- 
leased by  his  will  a  judgment  against  the  re- 
spondeot  to  the  amount  of  nearly  $30,000.  Sup- 
pose debts  existed  against  him  large  enough  to 
sink  the  estate  ?  The  considerations  which  in- 
fluenced *the  court  below  in  defeating  [*277 
the  will,  would  then  entirely  fail.  The  bene- 
ficial interest  sought  to  be  secured  to  the  re- 
spondent, would  only  operate  as  a  benefit  to 
the  creditors.  We  cannot  comprehend  the  oper- 
ations of  the  mind  of  the  testator, and  hit  with 
certainty  the  motive  that  led  to  this  provision. 
The  nearest  approximation  to  be  made,  is  by 
considering  the  language  he  has  used  ;  and  re- 
garding it  with  all  the  extraneous  lights,  that 
have  been  put  forth  in  the  bill  and  answer, I  am 
still  unable  to  say  that  the  intent  to  give  the 
power  to  lease  was  paramount  to  that  which 
operated  to  give  the  estate  for  life;  or  that  if  he 
had  known  the  power  to  be  void,  he  would 
have  given  the  fee.  On  the  contrary  the  pe- 
culiar and  special  feature  of  the  will  appears 
to  be  the  provision  which  secures  beyond  con- 
tingency, the  estate  to  the  descendants  of  his 
children  ;  that  is  the  object  and  end  of  the 
whole  will,  the  life  estates,  the  power  of  ap- 
pointment, and  the  remainders  over  in  default, 
are  all  in  furtherance  of  this  design  and  agree- 
ably to  the  rules  of  law.  Thus  the  life  estates 
are  an  inseparable  part  of  the  scheme  of  this 
family  settlement,  and  must  be  maintained  to 
carry  it  into  effect.  If  I  must  take  the  place 
of  the  testator  and  decide  for  him  whether  he 
would  give  up  the  power  to  lease  or  the  resi- 
due of  his  will,  as  both  cannot  stand,  I  must 
say  he  would  have  yielded  the  former  ;  that 
the  disposition  of  the  residue  does  not  neces- 
sarily hang  upon  it — indeed,  it  constitutes  no 
part  of  the  testator's  estate,  as  the  whole  is  well 
devised  without  it;  it  would  improve  the  value 
of  the  gift  to  the  life  tenants,  and  may  be  re- 
gretted that  it  cannot  be  sustained;  but  the  es- 
tate still  remains  to  them,  and  it  seems  to  me 
to  be  yielding  too  much  to  this  diminution  of 
value  by  the  loss  of  it,  to  permit  it  to  work  so 
potent  an  effect  as  to  destroy  the  estates  of  the 
life  truants. all  the  estates  in  remainder  and  the 
other  powers  in  the  will  ;  to  destroy,  in  other 
words,  a  legal  and  valid  disposition  of  the  en- 
tire estate  of  the  testator.  Upon  any  view, 
therefore,  that  I  have  been  able  to  take  of  the 
case, I  am  of  opinion  that  the  estate  is  well  de- 
vised, and  that  the  decree  below  should  be  re- 
versed. 

*By  Juttift  Broiison.  The  execu- [*278 
tore  did  not  take  the  legal  estate  in  the  lands; 
it  vested  immediately  in  the  devisees.  1  U.  8., 
727.  sees.  47.  49,  58.  "But  the  authority  to  make 
partition  was  valid  as  a  power  in  trust.  Sec. 
58.  We  may  then  consider  the  case  as  though 
the  devise  had  been  made  directly  to  the  HOIIH 
and  daughters  of  the  testator.  It  is  not  mate- 
rial to  notice  that  the  sons  and  daughters  were 
to  take  unequal  portions;  and  for  the  purpose 
of  rendering  the  question  to  be  decided  more 
simple,  I  shall  consider  the  case  as  though  all 
the  devisees  had  I  MTU  provided  for  in  that 
clause  of  the  will  which  relates  more  particu- 
larly to  the  sons. 
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The  general  frame  of  the  will  is  as  follows  : 
The  testator  gives  to  each  of  his  nine  children 
an  estate  for  life  in  his  or  her  portion  of  the 
land,  with  power  to  make  leases  for  life  or  lives, 
or  for  a  term  not  exceeding  68  years ;  and  a  pow- 
er by  last  will  to  devise  and  appoint  the  estate 
to  one  or  more  of  the  children, grandchildren, 
nephews  and  nieces  of  the  devisee.for  such  es- 
tate, and  subject  to  such  powers  and  provisos 
as  the  devisor  shall  think  fit.  And  for  want  of 
such  appointment,  and  so  far  as  the  same  shall 
not  extend,  the  testator  gives  the  estate  of  each 
devisee  to  his  or  her  children  or  grandchildren 
in  fee  ;  and  if  the  devisee  shall  leave  no  chil- 
dren or  grandchildren,  the  testator  then  gives 
the  estate  to  his  own  right  heirs  forever. 

The  questions  are,  first,  whether  any  and 
what  portions  of  the  devise  are  void;  and  sec- 
ond, if  any  part  is  invalid,  whether  that  will 
overturn  the  whole  disposition. 

1.  The  estates  for  life  and  the  remainders 
over  in  default  of  appointment  by  the  devisees 
are  free  from  all  possible  objection.  The  pow- 
er of  appointment  is  also  valid.     The  only  ob- 
jection urged  against  it  is,  that  the  devisees 
may  appoint  a  life  estate  to  a  person  not  in  be- 
ing at  the  death  of  the  testator,  which  the  law 
will  not  permit.     1  R.S.,723,secs.l7,129.    This 
objection  goes  to  the  mode  of  executing  the 
power,  rather  than  to  the  power  itself.     The 
devisees  may  appoint  a  life  estate  to  a  person 
in  esse  at  the  death  of  the  testator,   and  they 
may  appoint  a  fee  to  any  and  every  object  of 
the  power.and  such  appointments  will  be  val- 
279*]  id.     *The  power  is  conferred  in  gen- 
eral terms,  and  most  of  the  modes  in  which  it 
can  be  executed  will  be  free  from  objection.  If 
an  illegal  execution  is  attempted,  it  will  fail  ; 
but  the  possibility  that  the  grantee  of  the  pow- 
er may  attempt  to  do  a  nugatory  act  under  it, 
cannot  overturn  the  power  itself.     If  it  were 
a  power  to  do  a  particular  illegal  act, the  pow- 
er itself  would  be  void.     But  a  general  author- 
ity to  dispose  of  an  estate,  either  by  deed  or 
devise, cannot  be  invalid,  merely  because  there 
is  a  possible  mode  of  execution  which  the  law 
will  not  permit. 

Although  the  power  to  make  leases  is  broad- 
er than  that  authorized  by  the  statute,  section 
87,  I  am  inclined  to  the  opinion  that  it  is  not 
wholly  void,  but  that  leases  for  a  term  not  ex- 
ceeding 21  years  would  be  valid.  But  as  this 
will  abridge  the  power  of  leasing,  as  contem- 
plated by  the  testator,  the  argument  against 
the  will  is  of  nearly  the  same  force  as  it  would 
be  had  the  power  failed  altogether.  I  shall, 
therefore,  in  the  further  examination  of  the 
case,  assume  that  the  power  is  worthless. 

The  case  will  then  stand  thus  :  Considering 
them  separately,  the  life  estates,  the  power  of 
appointment,  and  the  remainders  over  in  fee 
in  case  the  power  shall  not  be  executed, are  all 
valid.  The  power  to  make  long  leases  is  alone 
void.  This  brings  us  to  the  second  general 
question. 

2.  Will  the  failure  of  the  power  to  lease,  over- 
turn other  portions  of  the  will,  which  are  in 
themselves  free  from  objection  ?     The  chil- 
dren of  the  testator  insist  that  the  whole  will 
must  fall  ;  and  that  instead  of  taking  life  es- 
tates with  a  power  of  appointment  under  the 
will,  they  are  entitled  to  the  whole    estate 
as  heirs  at  law.     They  say,  that  owing  to  the 
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peculiar  circumstances  of  the  property  devised, 
the  life  estates,  without  the  power  of  leasing, 
are  of  no  value  ;  tliat  the  power  to  lease  was  a 
beneficial  interest,  inseparably  connected  with 
the  estate  ;  and  that  the  intention  of  the  tes- 
tator has  been  so  utterly  defeated  by  the  failure 
of  the  power,  that  the  whole  devise  must  fall  to 
the  ground. 

The  written  arguments  on  which  this  case 
has  been  submitted,  assume  that  a  life  estate  in 
the  lands  devised,  without  the  power  to  lease 
in  the  manner  contemplated  by  the  testator,  is 
*of  no  value.  Although  this  seems  to  [*28O 
be  an  amicable  suit,  I  find  no  such  fact  in  the 
statement  and  admissions  of  the  parties.  It  ap- 
pears from  facts  admitted,  that  the  lands  de- 
vised consist,  in  part,  of  about  600  vacant 
building  lots  in  the  City  of  N.  Y.,  which  are 
so  situated  that  large  sums  of  money  must  be 
expended  in  leveling  the  ground,  pitching  and 
paving  streets,  constructing  drains  and  sewers, 
forming  public  squares, preparing  the  property 
for  public  improvements  and  exigencies,  and 
placing  it  in  a  condition  to  be  attractive  to  pur- 
chasers and  productive  to  the  owners.  It  also 
appears  that  the  taxes  and  assessments  upon 
the  property  have  been  heavy,  and  that  a  part 
of  the  land  has  been  sold  by  order  of  the  Court 
of  Chancery  for  the  payment  of  those  charges. 
It  may  be  true,  though  I  am  unable  to  infer  the 
fact  from  these  statements,  that  a  life  estate  in 
the  600  vacant  lots  would  be  worthless.  Such 
a  conclusion  is  rendered  the  more  doubtful 
from  the  allegation  in  the  bill,  that  the  lots 
"are  in  the  vicinity  of  the  compact  part  of  the 
city:  and  in  the  ordinary  course  of  rapid  growth 
to  which  the  city  seems  destined,  these  lots 
will  soon  be  required  for  building,  and  form  a 
portion  of  the  well  built  part  of  the  city."  I 
am  unable  to  say  that  a  life  estate  in  such  prop- 
erty is  not  worth  having.  Had  the  devise  been 
made  to  strangers  instead  of  children,  I  cannot 
decide  that  they  would  reject,  the  gift  for  the 
want  of  a  power  to  make  long  leases.  If  a  life 
estate  in  the  vacant  lots  be  in  truth  worthless, 
and  that  fact  is  deemed  important,  it  should 
have  been  plainly  stated.  But  if  a  life  estate  in 
the  vacant  lots  is  worth  nothing,  it  may  still  be 
that  the  devisees  have  acquired  very  valuable 
interests  under  the  will  We  are  not  told  how 
much  improved  property  was  included  in  the 
devise;  how  many  houses,  stores  and  shops 
may  now  be  yielding  an  annual  revenue  to  the 
devisees.  It  does  appear  by  the  bill, that  besides 
the  vacant  lots,  there  were  "lots  with  buildings 
erected  thereon."  How  many  such  lots  there 
are,  and  what  is  the  annual  value  of  this  part 
of  the  property,  is  not  disclosed.  There  is, 
however,  an  allegation  in  the  bill  in  relation  to 
the  income  of  the  property  in  these  words: 
"that  the  aggregate  revenue  *of  all  the  [*281 
shares  of  the  real  estate,  excepting  those  of 
your  orator  and  Mrs.  Catlin,  does  not  exceed 
two  hundred  dollars  per  annum."  This  leaves 
us  as  much  in  the  dark  as  we  were  before. 
How  much  revenue  is  received  by  the  com- 
plainant and  Mrs.  Catlin  on  their  shares  of  the 
estate,  seems  to  have  been  purposely  kept  out 
of  view.  In  attempting  to  state  "the  aggregate 
revenue  of  all  the  shares,"  why  should  two 
shares  have  been  excepted?  If  it  was  important 
for  the  court  to  know  anything  about  this  mat- 
ter, it  was  important  to  know  everything.  If 
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seven  of  the  devisees  only  get  $200  per  annum 
from  the  real  estate,  we  cannot  guess  that  the 
other  two  get  no  more.  It  is  possible  that  in  the 
partition  which  has  been  made  between  the 
devisees,  the  improved  property, or  as  it  is  called 
in  the  bill,  "lots  with  buildings  erected  there- 
on," all  fell  to  the  shares  of  the  complainant 
and  Mrs.  Catlin ;  and  that  those  whose  shares 
are  at  this  time  less  productive,  were  compen- 
sated in  the  quantity  of  land  assigned  to  them. 
We  must  judge  of  this  matter  as  the  testator 
left  it,  and  not  in  reference  to  any  subsequent 
arrangements  between  the  devisees.  There  is 
nothing  in  the  bill  from  which  we  are  author- 
ized to  infer  that  a  life  estate  in  the  lands  de- 
vised is  not  worth  $10.000  or  $20,000,  or  even 
a  much  larger  sum  per  annum,  without  any 
power  to  make  long  leases. 

The  argument  constantly  assumes  a  state  of 
facts  that  does  not  appear  to  exist.  We  cannot, 
from  anything  alleged  in  the  bill,  pronounce 
that  these  are  "barren  life  estates,"  or  "worse 
than  barren  estates  ;"  that  they  are  "worth- 
less," or  that  "the  soul  of  the  gift  has  fled," 
leaving  nothing  to  the  children  but  "the  empty 
shells  and  husks  of  an  estate."  The  facts  of  the 
case  not  only  fail  to  support,  but  they  actually 
contradict  these  statements.  It  is  not  alleged  in 
the  bill  that  a  life  estate  in  the  vacant  lots  alone 
would  be  worthless  ;  and  if  we  must  resort  to 
conjecture.  I  have  no  doubt  that  it  would  be  of 
considerable  value.  But  including  all  the  lands 
devised,  we  know  that  a  life  estate  is  valuable. 
The  fact  is  admitted,  though  the  amount  of 
annual  revenue  is  not  stated. 
2813*]  *The  most  that  we  are  authorized 
to  say  upon  the  pleadings  is,  that  a  power  to 
make  long  leases  would  probably  render  the 
life  estates  more  valuable.  The  devisees  have 
an  undoubted  right,  as  an  incident  to  their  es- 
tate, to  make  leases  for  their  own  lives  respect- 
ively, or  they  may  lease  from  year  to  year.  If 
they  could  lease  for  a  certain  term  of  63  years, 
it  i-  probable  that  a  larger  annual  rent  could  be 
obtained,  especially  for  the  unimproved  part 
of  the  property,  than  would  be  paid  for  leases 
depending  upon  the  uncertain  continuance  of 
human  life.  If  they  were  authorized  to  make 
leases  for  63  years,  they  could  only  take  the 
rents  and  profits  during  life  ;  the  subsequent 
rents  would  go  with  the  inheritance.  The  will 
prohibits  them  from  taking  any  flue  or  reward 
OD  making  leases,  and  they  could  gain  nothing 
by  the  power  to  make  them,  beyond  the  dif- 
ference in  annual  value  between  such  leases  as 
are  contemplated  by  the  power,  and  leases  de- 
pending on  life.  What  that  difference  would 
be,  we  nave  no  means  of  determining;  it  ia  not 
stated  by  the  parties,  nor  are  any  facts  given 
from  which  we  can  make  a  probable  estimate. 

The  case  is  then  narrowed  down  to  this:  the 
testator  gave  life  estates  to  his  children,  with  a 
power  to  make  long  leases,  and  a  power  of  ap- 
point mi-lit  among  their  descendant*;  and  in  de- 
fault of  such  appointment,  the  testator  himself 
disposed  of  the  remainder  in  fee.  Everything 
is  legal  and  valid,  except  the  power  to  leiit, 
which  hi-  failed.  The  estate  without  the  power 
is  not  worthless,  though  it  is  less  valuable  than 
it  would  !>«•  had  the  power  been  legal.  Can  we 
on  thi>  Mute  of  facts  pronounce  the  whole  de- 
vise void. and  hold  that  the  lands  have  descend 
ed  to  the  heirs  at  law?  I  think  not.  I  can  dU- 
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cover  no  legal  principle  which  will  conduct  us 
to  such  a  conclusion.  The  testator  has  given 
way  to  a  feeling  which  seems  to  be  very  com- 
mon among  men  of  large  estates,  and  has  at- 
tempted to  continue  his  property  as  long  as 
was  practicable  in  his  own  family.  But  as  he 
has  not  created  an  illegal  perpetuity,  we  have 
no  choice  but  to  execute  the  will,  so  far  as  it 
is  consistent  with  the  rules  of  law.  Much  as  I 
may  regret  that  the  immediate  descendants  of 
the  testator  will  probably  fare  worse  than  his 
*more  remote  posterity,  it  is  not  in  my  [*283 
power  to  apply  a  remedy. 

If  the  case  had  been  much  stronger  than  it  is 
— if,  as  the  argument  supposes.the  whole  value 
of  the  life  estate  depended  on  the  power  to 
lease,  I  should  still  be  unable  to  say  that  the 
devise  was  void.  For  the  purpose  of  meeting 
the  argument  in  its  full  force,  I  shall  assume 
that  the  life  estates  without  the  power  are  in 
truth  worthless.  It  may  be  very  proper  that 
the  whole  will  should  fail  in  such  a  case  ;  but 
it  belongs,  I  think,  to  the  Legislature — not  the 
courts — to  declare  that  such  a  consequence 
shall  follow. 

It  is  said  that  we  can  declare  void  those  parts 
of  the  will  which  are  in  themselves  free  from 
objection,  either  on  the  ground  that  there  is  an 
inseparable  connection  between  the  life  estates 
and  the  power  to  lease;  or  because  the  failure 
of  a  part  of  the  intent  of  the  testator  defeats 
the  whole.  Although  the  two  grounds  have  not 
been  kept  very  distinct  by  the  counsel,  I  shall 
consider  them  separately.  We  cannot  act  on 
the  notion  that  the  case  is  a  hard  one,  and  that 
somehow  or  other  we  have  the  power  to  apply 
a  remedy.  If  we  can  declare  the  whole  devise 
void.  It  must  be  on  some  legal  principle  which 
can  be  plainly  stated.  Nothing  can  be  more 
dangerous  in  the  administration  of  justice  than 
to  give  way  to  what  may  seem  the  natural 
equity  of  a  particular  case,  when  we  can  find 
no  solid  ground  on  which  to  place  our  decision. 
There  is  no  inseparable  connection  between 
the  life  estates  and  the  power  to  make  leases. 
A  power,  as  denned  by  our  statute,  is  an  au- 
thority to  do  some  act  in  relation  to  lands,  or 
the  creation  of  estates  therein,  or  of  charges 
thereon,  which  the  owner  granting  or  reserv- 
ing such  power,  might  himself  lawfully  per- 
form. Sec.  74.  It  is  not  an  estate  or  interest  in 
the  laud,  but  an  authority  to  create  an  estate 
or  interest.  A  power  may  be  given  a  person 
who  has  an  estate  in  the  Innd,  or  to  a  mere 
stranger.  The  name  of  the  power  is  different 
in  the  two  cases,  but  its  nature  is  not  changed. 
In  either  case  it  is  the  execution  of  the  power, 
and  not  the  power  itself,  which  creates  prop- 
erty. The  authority  granted  to  each  of  these 
devisees  to  make  lea«es.  *  would,  at  [*284 
common  law,  be  termed  a  power  appendant  or 
appurtenant,  because  it  depends  on  the  estate 
of  the  person  to  whom  the  power  is  given.  The. 
power  must  to  some  extent  have  its  operation 
out  of  the  estate  of  the  person  executing  it. 
The  lease  is  served  out  of  the  whole  fee.  and 
either  wholly,  or  pro  tnnto,  displaces  the  life 
estate.  1  Sugd.  Powers,  43.  Under  our  nomen- 
clature, it  is  called  a  beneficial  power,  because 
no  person  other  than  the  grantee  has,  by  the 

j  terms  of  its  creation,  any  interest  in  its  execu- 
tion. Sec.  79.   itad  the  jx>wer  bwn  granted  to 

1  a  stranger,  it  would  then  be  termed  at  the  com- 
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mon  law  a  power  simply  collateral,  and  under 
our  statute  a  power  in  trust.  Sees.  94,  95.  The 
power  was  no  part  of  the  estate  of  the  tenants 
for  life.  It  neither  enlarged  nor  imparted  any 
new  quality  to  that  estate.  The  estate  was  as 
complete  without  the  power  as  it  was  with  it, 
though  the  execution  of  the  power  might  ren- 
der the  enjoyment  of  the  property  more  bene 
ficial  to  the  devisees.  It  is  in  vain  then  to  con- 
tend that  there  is  an  inseparable  connection  be- 
tween the  two  things.  The  testator  might  have 
granted  the  one  without  the  other;  and  al- 
though he  has  granted  both,  the  devisees  may 
retain  the  estate  without  executing  the  power. 
Indeed,  we  cannot  know  that  it  ever  would  be 
executed,  had  it  been  valid.  It  is  impossible 
to  maintain  that  there  is  such  an  indissoluble 
connection  between  the  estate  and  the  power 
that  the  one  cannot  exist  without  the  other. 
Although  both  were  created  by  the  same  in- 
strument, they  are  not  the  same  structure.  The 
one  may  stand  while  the  other  fulls,  because 
they  do  not  rest  on  the  same  foundation.  The 
one  is  legal,  the  other  illegal. 

We  are  referred  to  the  cases  on  the  will  of 
Mr.  LoriUard,&ud  that  of  Mr.  James,\4:  Wend., 
265,  and  16  Id.,  61;  but  there  is  nothing  in 
either,  which  can  aid  the  respondent.  In  each 
of  those  cases,  all  of  the  estates  and  interests 
which  were  declared  void,  sprung  out  of  an 
illegal  trust;  they  were  built  on  the  trust  and 
necessarily  fell  with  it.  They  had  no  separate 
existence,  but  were  part  and  parcel  of  the 
trust;  and  declaring  that  they  must  fall  with  it, 
285*]  was  little  *inore  than  affirming  the  ax- 
iom that  the  whole  includes  all  its  parts. 

It  may  be  conceded  that  by  giving  the  pow- 
er to  make  long  leases,  the  testator  intended  to 
make  the  life  estates  morebeneScial.  Still  they 
are  distinct  gifts,  and  if  the  failure  of  the  one 
can  destroy  the  other.it  must  be  on  some  other 
ground  than  that  of  an  inseparable  connection 
between  the  two  things. 

The  remaining  argument  against  the  validity 
of  the  will  is,  that  the  intent  of  the  testator 
having  failed  in  part  must  fail  altogether.  This 
argument  concedes,  what  cannot  well  be  de- 
nied, that  there  is  no  inseparable  connection 
between  the  life  estates  and  the  power;  but  in- 
asmuch as  the  estates  without  the  power  will 
be  of  little  or  no  value, it  is  said  that  the  intent 
of  the  testator  has  been  so  far  frustrated  that 
the  whole  devise  must  fall  to  the  ground.  The 
statute  has  given  us  no  such  rule  as  this,  nor 
have  we  been  referred  to  any  authority  in  sup- 
port of  the  position.  The  notion  that  one  part 
of  a  will  which  is  in  itself  free  from  objection 
c&n  be  overthrown  on  the  ground  that  another 
independent  provision  is  contrary  to  law,  isof 
very  recent  origin.  I  find  no  trace  of  it  in  ad- 
judged cases.  It  has  often  happened  that  a 
part  of  the  intent  of  a  testator  nas  failed,  but 
courts  have  never  ventured  for  that  cause  to 
declare  the  residue  of  his  purpose  void.  Very 
striking  cases  have  arisen  under  the  statute 
which  required  wills  of  real  estate  to  he  attest- 
ed by  three  witnesses,  while  wills  of  personal 
property  required  no  such  solemnity.  Wills 
professing  to  dispose  of  both  real  and  personal 
estate,  but  not  duly  executed  to  pass  the  real, 
have  nevertheless  been  held  good  for  the  per- 
sonalty. That  was  adjudged  by  this  court  in 
Watts  v.  Public  Adm'r  of  N.  T.,  4  Wend.,  168, 
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on  the  will  of  .John  G.  Leake.  In  Mass., they 
applied  a  remedy  to  cases  of  this  kind  as  long 
ago  as  1783;  but  they  did  it  by  legislation,  not 
by  judicial  decision.  The  statute  is  cited, and 
its  practical  operation  illustrated,  in  the  cases 
of  Ofigood  v.  Breed,  12  Maj»s.,  525;  Deane  v.  Lit- 
tle field,  1  Pick.,  239,  and  Brown  v  Thorndike, 
15  Id.,  388.  It  is  admitted  in  these  cases  that 
the  statute  changed  the  common  law  rule.  In 
this  State,  also,*a  remedy  has  been  ap-  [*286 
plied  by  a  statute  which  requires  the  same 
bolemnity  in  the  execution  of  all  wills.  2  R.  S. 
63.  sec.  40. 

The  question  under  consideration  has  been 
urged  upon  us  as  though  there  was  something 
peculiar  in  this  case.  It  is  said  that  the  testator 
had  a  general  intent;  a  connected  and  com- 
plete scheme  for  the  settlement  of  his  estate, 
and  that  when  a  link  is  broken  the  whole  must 
fail.  It  is  equally  true  that  almost  every  man 
who  makes  a  will  has  a  general  intent;  a  scheme 
either  more  or  less  complicated  for  disposing 
of  his  estate.  And  it  h  true  ot  other  cases  as 
well  as  this,  that  the  failure  of  a  part.however 
unimportant  it  may  be,  breaks  in  upon  the 
general  plan,  But  where,  as  in  this  instance, 
the  entire  scheme  is  made  up  of  several  and 
distinct  parts,  I  find  no  legal  principle  which 
will  authorize  us  to  say  that  the  failing  of  one 
part  will  overturn  another.  When  a  testator 
makes  several  persons  the  objects  of  his  bounty, 
what  he  gives  to  A  must  of  necessity  have 
some  reference  to  the  provision  made  for  B; 
but  if  the  gift  to  A  is  free  from  objection, 
courts  have  no  discretion  to  declare  it  void  be- 
cause the  gift  t  j  B  is  illegal.  This  testator  has 
given  a  life  estate  to  each  of  his  children,  and 
in  a  certain  event  has  limited  remainders  in  fee 
to  others.  Let  it  be  granted  that  the  life  estates 
are  void,  I  see  no  reason  why  the  remainders 
should  not  take  effect.  If  the  precedent  estate 
was  void  in  its  creation,  the  limitation  over 
may  take  effect  as  an  executory  devise.  And 
besides,  under  our  statute  a  freehold  estate  may 
be  created  to  commence  infuturo.  Sec.  24.  If 
the  estates  limited  in  default  of  appointment 
by  devisees,  are  void,  it  must  be  on  the  ground 
that  when  a  part  of  the  intent  of  a  testator 
fails,  the  whole  is  gone;  that  if  a  gift  to  A  is 
void,  a  gift  to  B  is  also  void.  To  this  doctrine 
I  cannot  subscribe. 

It  is  said  that  when  this  will  was  made,  all  its 
provisions  were  legal.  That  is  true  of  the  or- 
iginal execution  in  1828.  But  this  will  was 
made  when  it  was  republished  by  the  testator, 
in  1833,  and  then  the  power  to  lease  was  void. 
It  is  said  also,  that  had  the  testator  known  the 
power  was  void,  he  would  have  altered  this, 
or  made  some  other  will.  That  *ismore[*287 
than  we  know.  But  if  we  may  presume  the 
fact,  it  might  upon  the  same  grounds  have  been 
presumed  in  every  case  where  a  testator  has 
inserted  an  illegal  provision  in  his  will.  There 
is  nothing  in  this  case  to  distinguish  it  from 
others,  where  the  question  has  arisen  whether 
a  will  may  not  be  good  in  part  and  bad  in  part. 
In  the  case  ot  Hawley  v.  James,  Ifi  Wend.,  61, 
nearly  the  whole  plan  and  scheme  of  the  will 
was  based  upon  an  illegal  trust;  the  different 
estates  an  interests  all  depended  on  a  perpetu- 
ity, which  the  statute  had  declared  void  in  its 
creation;  and  of  necessity  the  whole  building 
fell  when  the  foundation  was  removed.  But 
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the  court  seized  upon  and  saved  everything  ! 
which  could  be  separated  from  the  illegal  trust,  ' 
and  thus  affirmed  what  I  regard  as  an  estab- 
lished principle,  that  effect  must  be  given  to 
everything  in  a  will  which  is  legal,  and  which 
does  not  stand  indissolubly  connected  with 
that  which  is  vicious.  In  that  case  the  court 
went  so  far  in  asserting  this  principle,  that  I 
was  unable  to  agree  with  the  majority  on  two 
or  three  of  the  subordinate  question^,  it  was 
not,  however.a  difference  about  the  existence, 
but  concerning  the  application  of  the  rule. 

There  is  much  that  is  plausible  in  the  argu- 
ment that  when  a  part  of  a  will  fails,  the  whole 
ought  to  be  overturned.  But  what  have  we, 
as  ministers  of  justice,  to  do  with  it  ?  It 
should,  I  think,  be  addressed  to  those  who 
make,  not  to  those  who  administer  the  laws. 
'The  law,  as  1  read  it,  has  not  only  omitted  to 
provide  that  courts  may  declare  void  those 
things  which  are  legal,  but  it  has  in  express 
terms  given  a  different  rule,  and  one  directly 
applicable  to  this  particular  case.  When  the 
true  meaning  of  the  testator  in  the  several 
parts  of  his  will  has  been  ascertained,  the  stat- 
ute declares,  that  it  shall  be  the  duty  of  courts 
of  justice  to  carry  into  effect  the  intent  of  the 
party,  so  far  as  it  is  consistent  with  the  rules 
of  law.  1  R.  S.,  748,  sec.  2.  The  rule  is  not 
that  we  shall  carry  the  will  into  effect  if  all  is 
legal,  but  so  far  as  it  is  legal.  We  have,  I 
think,  just  as  much  authority  to  declare  an  il- 
legal provision  valid,  as  we  have  to  say  that  a 
legal  one  is  void.  For  myself,  I  utterly  dis- 
claim all  authority  to  do  either  the  one  thing 
or  the  other. 

i288*J  *3uould  the  Legislature  review  this 
subject,  they  would,  I  think,  find  no  middle 
ground  between  the  present  rule,  which  saves 
-all  that  is  good,  and  one  declaring  that  any  il- 
legal provision  should  render  the  whole  void, 
which  would  overturn  very  many  wills.  Any 
attempt  to  specify  the  particular  circumstances 
which  should  defeat  the  whole  disposition 
would,  from  the  nature  of  the  case,  be  likely 
to  prove  a  vain  effort.  Should  it  be  referred 
to  the  discretion  of  the  court  t^  say  when  the 
failure  of  a  part  shall  avoid  the  whole,  the  va- 
lidity of  wills  would  no  longer  depend  on  the 
law,  but  on  the  sentiments  and  feelings  of  the 
judge;  and  the  same  will  would  be  valid  in  one 
court  and  void  in  another.  No  man  could 
know  when  a  will  or  a  title  derived  under  it, 
was  valid,  until  the  question  had  been  solved 
by  a  protracted  litigation,  ending  in  the  court 
of  last  resort.  If  we  now  had  such  a  discre- 
tionary power  as  we  are  asked  to  exercise,  we 
could  decide  this  case  either  the  one  way  or 
the  other;  but  we  could  lay  down  no  general 
principle  which  would  either  bind  this  court 
or  serve  as  a  guide  to  subordinate  tribunals  in 
•deciding  upon  other  wills.  When  we  declare 
the  law  of  a  particular  case,  we  bind  those  who 
come  after  us.  But  when  we  exercise  a  dis- 
cretionary power,  we  bind  nobody  .  for  the 
discretion  of  one  man  is  not  the  discretion  of 
another.  There  in  a  class  of  questions  which 
must  necessarily  be  referred  to  the  sound  judg 
mentof  those  by  whom  they  are  to  be  settled. 
They  relate  for  the  most  part  to  the  practice 
and  proceedings  of  courts,  and  rarely,  if  ever, 
-directly  involve  the  right  of  the  parties.  To 
make  the  title  to  property,  whether  claimed 
18. 


under  a  deed  or  a  will,  depend  on  the  discre- 
tion of  the  court,  would  be  an  anomaly  in  the 
law. 

The  cy  pres  doctrine  has  been  pressed  into 
the  argument,  and  as  disparaging  epithets  have 
sometimes  been  applied  to  that  doctrine,  it 
may  not  be  amiss  to  show  that  it  does  not  lie 
in  our  way  on  the  present  occasion.  This  rule 
of  approximation,  as  it  is  called,  goes  beyond 
that  given  by  our  statute,  which  requires  us  to 
give  effect  to  all  that  is  legal  in  a  will,  and  in  a 
modified  form  uphold  things  which  are  in 
themselves  illegal.  When  the  mode  in  which 
a  testator  *proposes  to  execute  his  gen-  [*289 
eral  intent  in  the  disposition  of  real  estate  is 
contrary  to  law,  courts  have  sometimes  felt 
themselves  authorized  to  disregard  the  partic- 
ular illegal  intent,  and  give  effect  as  far  as  the 
rules  of  law  would  permit  to  the  general  in- 
tent in  another  form.  They  have  thus  ex- 
ecuted (cy  preti)  as  near  as  possible  the  will  of 
the  testator,  instead  of  leaving  it  to  fall  to  the 
ground,  because  the  mode  of  execution  which 
he  contemplated  was  illegal.  The  doctrine  is 
stated,  and  many  of  the  cases  on  the  subject 
are  referred  to,  in  the  note  of  Mr.  Butler  to 
Fearne,  Cont.  Rem.,  203,  3d  Amer.  from  8th 
Lond.  ed.  The  rule  of  approximation  was  rec- 
ognized and  applied  in  Jackson  v.  Brown.  13 
Wend.,  437.  In  the  case  under  consideration, 
both  parties  agree  that  the  power  to  make 
leases  is  void,  and  neither  party  proposes  to 
give  effect  to  it  in  any  modified  form.  We, 
have,  then,  nothing  to  do  with  the  cy  pres  doc- 
trine, and  whether  it  should  be  repudiated  or 
approved,  is  a  question  with  which  we  need 
not  trouble  ourselves  at  this  time. 

It  seems  to  be  supposed  that  the  language 
which  I  used  in  Hawley  v.  James,  16  Wend., 
144,  concerning  a  will,  good  in  part  and  bad 
in  part,  militates  against  the  validity  of  this 
will.  Although  the  remark  referred  to  was  a 
general  one,  and  not  on  the  turning  point  of 
that  case,  I  see  nothing  in  it  to  qualify  or  re- 
call: nor  can  I  perceive  how  it  favors  the  over- 
throw of  this  will. 

If  I  have  not  erred  in  the  views  taken  of  this 
case,  the  respondent  only  had  a  life  estate  in 
the  land,  and  could  not  make  a  good  title  to 
the  purchaser.  It  follows  that  the  decree  of 
the  Court  of  Chancery  is  erroneous,  and  should 
be  reversed. 

By  Justice  Co  wen.  This  is  an  appeal  from 
a  decree  of  the  Court  of  Chancery,  by  which 
it  is  declared  that  the  will  of  Nicholas  William 
Stuyvesant,  deceased,  is  in  part  void,  and  that 
his  real  estate,  therefore,  descended  to  his 
children  and  heirs  at  law,  in  unequal  portions. 

The  will  was  republished  and  took  effect,  by 
the  death  of  the  devisor  after  the  enactment  of 
the  Revised  Statutes,  and  *must.  there-  [*21»O 
fore,  be  governed  by  their  provisions.  It  is 
not  denied  that  all  the  estates  created  by  the 
will  would,  standing  alone,  be  valid  within 
those  statutes.  The  estates  are.  first,  for  the 
lives  of  the  respective  sons  and  daughters  in 
unequal  portions;  second,  a  remainder  in  fee 
to  the  lineal  descendants  of  those  sons  and 
daughters  respectively  ;  and  lastly,  in  default 
of  lineal  descendants,  then  to  the  devisor's 
right  heirs  in  fee.  But  it  in  objected  that  all 
these  devises  are  void,  on  account  of  the  fail- 
ure of  two  several  powers  which  the  will 
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sought  to  create;  one  was  a  power  to  each  ten- 
anffor  life,  to  make  leases  for  three  lives  or 
63  years.  The  other  was  a  power  to  each  to 
appoint  by  will  to,  or  in  trust  for,  his  children, 
grandchildren,  nephews  and  nieces,  such  es- 
tate HS  he  should  think  fit.  I  had  occasion  to 
consider  both  these  powers  in  the  late  case  of 
Salmon  v.  Sluytetant,  16  Wend.,  821,  which 
came  here  upon  the  same  will,  and  in  which 
this  (  ourt  reversed  the  Chancellor's  decree  upon 
the  alternative  ground  that  the  devises  were 
at  least  to  be  considered  good  or  bad  in  toto, 
and  that  in  either  view  the  respondent  could 
not  make  a  good  title.  The  parties  dealing  in 
these  lots,  both  devisees  and  purchasers,  have, 
as  is  very  natural  to  suppose,  a  decided  prefer- 
ence for  that  side  of  the  alternative  which 
would  destroy  the  will  as  to  the  real  estate  and 
give  them  a  fee  by  descent.  They  appear  to 
be  content  with  the  dispositions  made  of  the 
personal  property,  or  at  least  hopeless  of  dis- 
turbing them;  accordingly,  since  the  decision 
in  Salmon  \.  Stuyvexant,  they  have  made  up  a 
case  by  releases  among  the  heirs,  real  or  as- 
sumed, which  secures  them  the  benefit  of  a 
title  in  fee,  provided  we  shall  be  of  opinion, 
on  further  consideration,  that  the  nullifying 
side  of  the  former  decree  is  the  correct  one. 

On  examining  the  provisions  of  this  will, 
after  the  argument  of  Salmon  v.  Stuyve&ant,  I 
came  to  the  conclusion,  and  so  expressed  my- 
self, that  the  power  to  devise  was  valid,  as  not 
being  necessarily  larger  that  the  Revised  Stat- 
utes allowed.  I  have  since  seen  no  satisfactory 
reason  for  changing  my  opinion.  I  do  not  think 
we  are  required  by  any  rule  of  construction  to 
29 1  *]  declare  that  a  power  which, *when  exe- 
cuted in  a  proper  way  within  legal  limits  would 
be  perfectly  valid,  is  void  because  an  abortive 
attempt  may  be  made  under  it  to  create  an  es- 
tate so  remote  as  improperly  to  suspend  aliena- 
tion. The  will  empowers  the  testator's  sons  and 
daughters  respectively,  by  last  will  and  testa- 
ment, to  devise  and  appoint  the  land,  in  which 
they  take  a  life  estate,  to  or  in  trust  for  any  one 
or  more  of  their  respective  children,  grandchil- 
dren, nephews  and  nieces,  for  such  estate  ores- 
tales, and  subject  to  such  powers  and  provisos.as 
they  respectively  shall  think  fit.  It  is  supposed 
that  in  virtue  of  the  power  to  appoint  such  es- 
tate or  estates,  etc.,  as  they  may  think  fit, they 
may  not  confine  themselves  to  legal  estates,  but 
may  attempt  to  create  a  perpetuity.  That  is 
true;  but  it  is  equally  clear  that  they  may  and 
undoubtedly  would  confine  themselves  to  the 
creation  of  legal  estates  for  life  or  in  fee  to 
children,  nephews  and  nieces;  and  to  such  le- 
gal estates,  I  think  the  power  must  be  restrict- 
ed in  its  interpretation.  It  is  the  same  as  if  it 
had  declared  in  so  many  words.that  the  estates 
to  be  created  were  intended  to  be  legal  estates, 
and  it  should  be  read  in  that  way.  It  never 
could  operate  in  any  other  way,  it  is  entirely 
gratuitous  to  suppose  the  testator  intended  that 
the  devisees  should  make  an  illegal  attempt.  It 
is  contrary  to  the  common  presumption,  which 
is  that  every  man  intends  to  act  according  to 
the  law  ;  and  the  contrary  seems  to  me  an 
extremely  unnatural  and  forced  construction 
in  this  instance.  The  passage  can  hardly  be 
read  or  understood  in  any  other  than  a  per- 
fectly innocent  sense.  But  if  it  were  capa- 
ble of  being  read  different  wavs,  the  one  in  a 
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legal,  and  the  other  in  an  illegal  sense,  clear- 
ly it  should  be  read  in  the  former.  Mr.  Rob- 
erts, in  his  Treatise  on  Wills,  431,  note,  says: 
"  If  words  admit  of  a  twofold  construction, 
the  rule  is,  to  adopt  such  as  tends  to  make  good 
the  instrument,  even  in  case  of  a  deed,  and 
much  more  of  a  will.  These  are  the  words  of 
Mr.  J.  Lawrence,  in  Thelluaon  v.  Woodford,  4 
Ves.,  312.  where  he  says,  "  read  this  -will  with 
reference  to  the  rules  of  law,  and  there  can  be 
no  doubt."  So  we  may  say  here,  read  this  ap- 
pointing power  with  reference  to  the  rules  of 
law,  and  it  is  indeed  very  strange  that  a  doubt 
should  ever  have  arisen.  *Mr.  J.  Law-  [*2J)2 
rence  refers  to  Atkinson  v.  Huchinson,  3  P. 
Wms.,  260,  where  Ld.  Chancellor  Talbot  lays 
down  and  applies  the  same  rule.  I  feel  clear 
that  His  Honor,  the  Chancellor,  has  reversed  the 
settled  rule  of  construction  in  supposing  that 
this  appointing  power  can  be  so  read  as  to 
make  it  anything  but  legal  and  valid. 

On  the  other  hand,  I  confess  I  inclined  to 
think  in  this  case  as  I  did  in  Salmon  v.  Stuy- 
vesant,  that  the  power  to  lease  for  63  years  was 
void  for  the  whole  time.till  I  had  been  favored 
with  the  views  of  the  Chief  Juatice.  I  certain- 
ly hesitated  whether,  in  the  spirit  of  thai  be- 
nign and  liberal  construction  which  it  is  always 
our  duty  to  exercise  for  the  maintaining  of 
wills,  the  power  might  not  be  considered  good 
for  the  21  years  allowed  by  the  statute,  though, 
void  for  the  excess.  I  should  have  felt  no  dif- 
ficulty on  that,  had  not  the  statute  expressJy 
declared  all  beneficial  powers  not  conformable 
with  itself  to  be  invalid.  It  was  held  in  Alex- 
ander v.  Alexander,  2  Ves.,  Sr.,  644,  that  the- 
execution  of  a  private  authority  should  be  val- 
id as  far  as  it  pursued  the  power,  but  void  for 
the  excess  only.  I  never  could  entirely  satisfy 
myself  why  the  same  rule  should  not  be  ap- 
plied to  the*  exercise  of  a  legislative  power.  If 
it  be  so  applicable,  then,  although  the  will  in 
question  undertakes  to  delegate  an  authority 
for  63  years,  you  are  to  read  it  in  the  light  of 
the  statute,  which  restrains  it  in  effect  to  21 
years.  If  you  read  it  in  that  way,  then  it  comes 
down  to  the  legal  limitation,  and  on  reflection, 
I  feel  belter  satisfied  with  that  construction. 

Such  a  view,  however,  does  not  vary  the 
principle  on  which  this  will  is  assailed.  The 
leasing  power  is  still  abridged  or  avoided  for 
42  years.  The  respondent  chooses  to  assume- 
the  round  proposition  that  it  is  void  for  the 
whole;  and,  for  the  sake  of  the  argument,  let 
it  still  be  conceded  that  he  may  be  correct  in 
that  assumption.  After  reaching  that  ground, 
the  rerpondent's  bill  proceeds  to  state  that  the 
leasing  power  was  a  fundamental  point,  upon 
which  the  details  of  the  will  were  framed,  and 
that  without,  it  the  intention  of  the  testator 
could  not  be  carried  into  effect.  In  support  of 
this  proposition  he  shows  that  some  part  of  the  ' 
*estate  devised  is  in  the  neighborhood  [*293 
of  the  City  of  N.  Y.,  the  ordinary  course  of 
whose  rapid  growth  will  require  the  vacant 
lots  of  the  estate  for  building;  that  to  fit  these 
lots  for  market,  large  sums  must  be  expended; 
that  during  the  testator's  life  he  made  various 
arrangements  and  at  great  expense  to  secure 
that  object;  that  he  disposed  of  some  lots,  and 
gave  and  took  building  covenants;  that  large 
assessments  of  taxes  have  been  made  and  will 
be  necessary;  that  the  income  of  the  property 
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is  and  must  continue  to  be  comparatively 
small,  unless  a  greater  interest  is  given  to  the 
heirs  than  can  be  taken  under  the  will,  as  that 
must  be  construed  by  the  Revised  Statutes.  In 
short,  the  bill  goes  into  a  great  many  particu- 
lars, by  which  it  is  sought  to  show  the  highly 
flattering  prospects  of  this  part  of  the  city  if 
an  adequate  estate  be  allowed  to  the  children: 
and  the  disastrous  consequences  both  to  thees 
tate  and  the  city,  if  this  will  is  allowed  to 
stand.  A  map  of  proposed  city  lots  is  pro- 
duced to  illustrate  these  particulars.  The  stat- 
ing part  of  the  bill  concludes  hus:  "  The  pe- 
culiar circumstances  of  the  estate  of  the  testator 
afford  conclusive  evidence  that  if  the  testator 
bad  been  apprised  that  the  Revised  Statutes  re- 
duced the  power  of  leasing  for  years,  he  him- 
self would  have  annulled  the  will,  and  made 
some  provision  by  which  his  children  could 
have  rendered  the  estate  valuable  to  them- 
selves. That  he  would  have  done  this  either 
by  a  direct  devise  in  fee,  or  by  suffering  the 
estate  to  descend  to  the  children  as  heirs  at 
law."  The  answer  admits  all  the  facts  stated 
in  the  bill,  with  its  colorings  and  conclusions. 

I  have  briefly  gone  through  the  details  of  the 
bill  with  a  view  to  what  appears  to  me  a  very 
obvious  remark,  which  is:  that  everything  set 
forth  beyond  the  will  itself,  in  order  to  im- 
peach its  validity,  is  impertinent.  That  had 
the  train  of  extrinsic  facts  here  stated  been  de- 
nied by  the  answer  or  left  to  evidence,  some 
of  them  would  have  stood  entirely  incapable 
of  proof  in  their  own  nature,  whilst  all  would 
be  treated  as  surplusage.  The  rule  of  law  for- 
bids that  the  plain  anu  unambiguous  language 
of  a  will  should  be  contradicted,  explained,  or 
in  any  way  affected  by  parol  evidence.  We 
are  required  by  all  the"  authorities  to  read  the 
294*]  effective  'provisions  of  the  will,  and 
govern  ourselves  by  these  as  they  appear  upon 
their  face;  and  we  have  nothing  to  do  with  the 
question,  whether  the  estate  created  be  more 
or  less  beneficial  to  the  devisee  or  the  neighbor- 
hood in  which  the  land  is  situated.  Testators, 
in  former  times,  often  left  out  words  of  inher- 
itance in  cafes  where  no  could  doubc,  upon 
extrinsic  circumstances,  that  they  intended  to 
devise  a  fee.  Yet  the  courts  could  not  supply 
the  defect  by  looking  at  the  object  of  bounty, 
or  the  inadequate  value  of  a  life  estate.  Cole 
v.  y.'//T// /,.«-//,.!  Salk.,  234.  Suppose  when  the 
next  lot  comes  into  market  under  this  will,  the 
defendant  should  answer  that  it  is.  in  his  opin- 
ion, more  valuable  to  the  devisee  as  a  garden 
in  the  suburbs,  than  a  city  building  lot;  and 
the  cause  should,  like  this,  be  set  dowu  for  a 
hctiring  on  bill  and  answer;  let  it  oe  added  that 
the  devisee  was  a  gardener,  and  the  testator 
intended  to  secure  him  a  piece  of  ground  to  oc 
cupy  during  his  life;  and  the  argument  would 
be  equally  conclusive  against,  as  it  is  now  sup- 
posed to  be  for,  the  leasing  power. 

I  certainly  agree  with  the  Chancellor,  that 
every  will  must  take  effect  accordingtothe  law 
as  it  stands  at  the  death  of  the  testator.  I  am 
onlydrsjrnuN  that  thisprincipleshould  be  acted 
upon  entirely  in  disregard  to  matters  out  of  the 
will,  and  out  of  the  law  in  whoxe  light  it  muftt 
)»•  read  and  understood.  It  should  be  borne  in 
mind  that  the  sole  grattimen  in  the  bill  is,  that 
bv  making  this  will  in  1828,  when  our  statute* 
allowed  the  leasing  power,  and  by  a  supposed 
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mistake,  suffering  it  to  take  effect  when  the 
new  statutes  disallowed  such  a  power,  the  es- 
tate of  the  devisees  was  inadvertently  dimin- 
ished in  value.  Now,  in  the  first  place,  I  must 
be  permitted  to  deny  on  direct  authority,  that 
such  a  concourse  of  events  can  be  noticed  even 
had  these  devisees  been  totally  disinherited. 
The  very  point  was  resolved  by  Mr.  J.  Story 
in  Adams  v.  Wilbur,  2  Sumn.,  266.  In  1801,  the 
testator,  a  resident  of  R  I.,  having  no  issue, 
made  his  will  by  which  he  devised  all  his  es- 
tate to  his  wife.  There  was  then  a  statute  of 
that  State  providing  that, not  withstanding  such 
a  will,  on  a  child  being  born,  it  should  take  by- 
descent.  The  statute  was  repealed  in  June, 
*1803,  and  the  testator  had  a  son,  born  [*295 
in  Aug.,  1804.  Evidently  believing  that  the 
old  statute  still  remained  in  force,  he  neither 
destroyed  nor  altered  his  will,  and  died  in  three 
or  four  months  after.  Counsel  there  argued, 
as  they  do  here,  that  to  give  the  will  effect  ac- 
cording to  the  new  statute  would  be  to  destroy 
the  presumed  intent  of  the  testator  in  favor  of 
his  infant  son.  The  answer  of  the  learned  judge 
was  this  :  "  The  will  was  ambulatory  during^ 
ihe  life  of  the  testator,  and  no  title  could  ac- 
crue to  the  son  until  his  death.  The  son  is  to- 
take,  not  by  the  bounty  of  the  testator,  but  by 
the  operation  of  law.  Now  at  the  time,  if  ever, 
when  his  title  was  to  accrue,  there  was  no  act 
in  force  which  conferred  any  such  title  upon 
him."  I  have  said  this  case  is  directly  in  point. 
I  will  add  it  was  a  much  more  plausible  case 
against  the  will  than  the  present.  There  the 
new  statute,  by  giving  the  subsisting  will  a  dif- 
ferent effect  worked  a  total  disinherison  of  the 
issue.  In  the  ease  at  bar,  it  works  compara- 
tively a  very  inconsiderable  change  against 
them.  Marriage  and  issue  have  been  held  to- 
work  an  implied  revocation  of  a  previous  will. 
Pow.  Dev.,  369.  In  short,  the  case  of  Adams 
v.  Wilbur  negatives  in  the  strongest  manner 
every  proposition  involved  in  the  decree  here 
appealed  from;  and  on  the  point  blank  author- 
ity of  such  a  distinguished  jurist  as  decided 
that  cause.  I  should,  in  an  ordinary  case,  fee) 
myself  entirely  authorized  to  repose.  There  are 
circumstances. however, in  the  case  at  bar,  which 
demand  «t  brief  recurrence  to  the  principles  on 
which  the  decision  is  founded,  and  which  I 
think  demand  their  rigorous  application. 

If  we  receive  such  a  case  as  any  and  every 
devisee  and  purchaser  under  this  will  may 
choose  to  surmise  by  amicable  bill  and  answer 
upon  foreign  circumstances,  beside  the  evil  of 
kindling  up  endless  litigation  in  respect  to  the 
different  branches  of  the  estate  in  question,  it 
-i  rm*  clear  to  me  that  we  shall  be  breaking  in 
upon  general  rules  which  have  been  always 
recognized  since  our  law  made  any  pretensions 
to  science.  In  Ld.  Chfyney'*  case,  5  Co.,  68.  69, 
on  ita  being  proposed  by  Sir  Thomas  Cheyney 
to  prove  the  testator's  intent  by  witnesses.  Wray 
and  Anderson,  Ch.  J».,  on  conference  had  with 
•other  justices, "resolved  that  he  should[*29tt 
not  be  received  to  such  averment  out  of  the 
will;  for  the  will  concerning  lands,  etc..  ought 
to  be  in  writing,  and  the  construction  of  wills 
ought  to  be  collected  from  the  words  of  the  will 
in  writing,  and  not  by  any  averment  out  of  it; 
for  it  would  be  full  of  great  inconvenience  I  hat 
none  should  know,  by  the  written  words  of  a 
will,  what  construction  to  make  or  advice  to 
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give,  but  it  should  be  controlled  by  collateral 
averments  out  of  the  will."  In  Cole  v.  Rawlin- 
*on,  1  Salk.,  234,  Holt,  Ch.  ./.,  said:  "  The  in- 
tent of  a  testator  will  not  do,  unless  there  be 
sufficient  words  in  the  will  to  manifest  that  in- 
tent, neither  is  his  intent  to  be  collected  from 
the  circumstances  of  his  estate,  and  other  mat- 
ters collateral  and  foreign  to  the  will, but  from 
the  words  and  tenor  of~the  will  itself  ;  and  if 
we  once  travel  into  the  affairs  of  the  testator 
and  leave  the  will,  we  shall  not  know  the  mind 
of  the  testator  by  his  words,  but  by  his  circum- 
stances, so  that  if  you  go  to  a  lawyer  he  shall 
not  know  how  to  expound  it.  Upon  the  will 
'tis  so,  but  with  the  matter  found  by  the  spe- 
cial verdict  'tis  otherwise ;  and  what  if  more 
Accidental  circumstances  be  discovered  and  be 
made  the  matter  of  another  verdict.  Men's 
rights  will  be  very  various  upon  such  construc- 
tion." See  O'Brien  v.  Ld.  Inchiquin,  Ridgw. 
€as.  t.  Hardw.,  249,  8.  P.  In  Strode  v.  Russel, 
2  Vern.,  621,  it  is  remarked  that  no  regard  is 
to  be  had  to  what  was  said  by  the  testator.but 
the  question  upon  a  devise  "must  be  deter- 
mined only  by  what  is  contained  in  the  written 
will."  In  Stanley  v.  Lennard,  1  Eden,  94,  the 
Lord  Keeper  said:  "In  all  these  cases  there  is 
but  one  invariable  rule  ;  the  intent  of  the  tes- 
tator must  be  collected  from  the  will  itself,  and 
not  conjectured."  And  much  was  said  to  the 
same  effect  in  the  late  case  of  Doe  v.  Dring,  2 
Maule  &  S.,  448.  Ld.  Ellenborough,  Ch.  J., 
said:  "In  the  present  case,  if  I  were  asked  my 
private  opinion  as  to  what  this  testator  really 
meant, I  must  suppose  that  he  meant  that  which 
his  duty  prescribed  to  him.  etc. ,  but  sitting  in 
a  court  of  law,  I  am  not  at  liberty  to  collect 
his  meaning  from  matter  dehors,  but  only  from 
the  expressions  used  on  the  face  of  the  will." 
Le  Blanc,  J.,  said:  "If  the  court  were  at  liber- 
21)7*]  ty  *to  look  to  extrinsic  circumstances, 
to  the  nature  or  comparative  value  of  the  real 
and  personal  property,  or  to  the  situation  in 
which  the  testator  stood  with  regard  to  his  fam- 
ily, in  order  to  see  what  disposition  of  his  prop- 
erty he  probably  intended  to  make, they  would, 
undoubtedly,  be  inclined  to  say  that  he  must 
have  intended  to  pass  his  real  estate.  But  that 
would  be  a  very  dangerous  rule  to  go  by,  be- 
cause it  would  be  to  say  that  the  same  words 
should  vary  in  their  construction  according  to 
the  quantity  of  the  property  or  the  situation  of 
the  party  disposing  of  it,  etc.  Therefore,  to 
avoid  any  such  incongruity,  the  court  seeks  the 
construction  in  the  words  alone  of  the  will." 
See  Page  v.  Leapingwell,  18  Ves.,  496;  Ram, 
Wills,  41,  and  cases  cited.  By  these  cases  and 
many  others  that  might  be  cited.it  will  be  seen 
that  the  rules  of  construction  are  the  same  both 
at  law  and  in  equity,  and  that  when  we  are  told 
of  the  marketable  value  of  Mr.  Stuyvesant's 
vacant  lots,  of  taxes  and  improvements  and 
building  covenants,  and  ignorance  of  law,  we 
are  left  precisely  where  we  stood  before.  Such 
circumstances  are,  as  I  remarked,  impertinent, 
and  altogether  out  of  the  issue.  In  the  language 
of  the  present  Chief  Justice,  in  Coster  v.  Lonl- 
lard,  14  Wend.,  349.  to  notice  them  "would  be 
arbitrary,  and  establish  a  precedent  for  courts, 
not  to  construe  wills  according  to  the  intent  of 
the  testator,  as  derived  from  the  language  used 
to  express  it ;  but  to  make  a  will  for  him, such 
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an  one  as  we  undertake  to  presume  he  would 
have  made,  if  advised  that  his  own  was  void  as 
against  law." 

I  have  also  said  that  some  of  the  facts  put  in 
issue  are  utterly  incapable  of  proof,  and  such 
as  the  law  never  will  inquire  into.  Among 
these  is  the  fact  so  much  relied  on  in  the  court 
below,  and  here  again  in  argument,  that  the 
testator  committed  a  mistake  of  the  law.  "If," 
says  His  Honor,  the  Chancellor,  "the  testator 
could  have  known  that  the  operation  of  his 
will  under  the  provisions  of  the  Revised  Stat- 
utes relative  to  powers,  was  to  deprive  his  chil- 
dren of  all  beneficial  interest  in  his  estate,  aod 
to  tie  it  up  for  the  sole  benefit  of  another  gen- 
eration, it  is  very  evident  that  he  would  have 
given  the  fee  to  his  children,  or  have  devised 
to  them  an  absolute  term  *of  63  years."  [*298 
I  shall  by  and  by  have  occasion  to  notice  that 
this  remark  can  probably  be  applied  to  but  a 
portion  of  the  estate  affected  by  this  will ;  but 
for  the  present  I  must  be  permitted  to  ask, 
with  great  deference  but  certainly  with  some 
emphasis,  upon  what  authority  are  we  to  as- 
sume that  this  testator  did  not  know  the  law  ? 
Has  such  a  principle  of  construction  been  be- 
fore acted  upon  ?  So  far  from  that,  the  prin- 
ciple has  often  been  denied.  Through  all  the 
changes  of  the  statue  or  common  law,  in  all 
departments  of  business  and  duty,  it  has  been 
the  maxims  of  courts  that  every  citizen  knew 
and  was  bound  to  know  the  legal  rules  by 
which  his  contracts,  his  wills  and  his  conduct 
were  to  be  governed  ;  and  that  the  law  of  the 
land  entered  into  and  was  to  be  read  with  and 
made  a  part  of  them,  as  if  it  had  been  actually 
recited.  Was  the  year  1833,  when  this  testator 
republished  his  will  and  died,  a  season  of  great- 
er legal  darkness  than  ever  before  shrouded 
the  human  intellect  ?  The  Revised  Statutes 
had  been  published  for  years  ;  they  had  plain- 
ly forbidden  a  leasing  power  so  large  as  that  in 
question  ;  they  bad  slightly  modified  the  right 
to  create  testamentary  powers  of  devise,  and 
executed  the  trust  to  the  daughters.  Are  we 
told  that  the  testator  could  not  read  ? — that  his 
lawyer,  who  drew  his  codicil  and  examined  his 
will,  could  not  read  the  statutes  ?  Yet  in  all 
the  numerous  changes  which  they  introduced 
in  the  law  of  property,  and  even  of  crime,  the 
conduct  of  the  most  humble  individual  has, 
from  the  moment  of  their  passage,  been  relent- 
lessly judged  by  them.  The  testator  makes  a 
will  in  1828,  which,  according  to  the  law  of  that 
day, had  one  effect.  In  1833  he  republishes  that 
will,  or  suffers  it  to  stand  under  a  law  which 
gives  it  another  effect,  each  equally  valid.  By 
what  authority  are  we  to  adopt,  as  a  principle 
of  construction,  his  knowledge  in  1828  and  his 
ignorance  in  1833?  Suppose  he  had  committed 
a  mistake  in  1828,  was  that  the  day  of  saving 
light,  and  1833  an  hour  of  darkness  which  is 
to  destroy  a  testament,  as  if  its  auihor  had  been 
of  unsound  mind  ?  No.  When  first  made,  the 
will  contained  a  valid  power  to  make  leases. 
After  the  Revised  Statutes,  the  testator,  by  re- 
publishing  his  will,  of  even  suffering  it  to 
stand,  strikes  out  the  power.  It  *is  a  [*299 
change  which  he  had  a  right  to  make.  He  has 
done  so,  in  effect,  as  plainly  as  if  he  had  run 
his  pen  through  the  clause  and  thus  obliter- 
ated the  power,  or  changed  it  by  a  codicil;  and 
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the  same  remark  applies  to  every  other  change 
in  the  will  resulting  from  the  operation  of  the 
Revised  Statutes. 

I  remember  that  shortly  after  these  statutes 
took  effect,  a  thief  broke  into  an  out-house  and 
stole  an  article  of  small  value.  In  1828  it  would 
have  been  but  a  petty  larceny  ;  in  1830  it  was 
a  burglary  ;  and  although  he  had  not  yet  a 
single  year's  opportunity  to  learn  the  legal  nat- 
ure and  consequence  of  such  an  act,  the  court 
sentenced  him  to  the  State  Prison.  The  argu- 
ment was  much  stronger  for  his  ignorance  of 
the  change  which  the  law  had  undergone 
against  him,  than  that  which  is  now  urged  ? 
Yet  I  ask  what  judge  would  have  listened  to 
it  ?  In  Hunt  v.  Rousmaniere,  2  Mas.,  342  ;  8 
Wh.,  174;  3  Mas.,  294;  1  Pet.  8.  C.,  1,  the  par- 
ties committed  a  plain  and  admitted  mistake  of 
the  law  in  framing  a  power  of  attorney  by  way 
of  security  for  money  ;  so  much  so  that,  in  le- 
gal effect,  it  came  altogether  short  of  operating 
as  both  intended  that  it  should.  The  Supreme 
Court  of  the  U.  S.  held  that  the  law  bound 
•every  man  to  a  knowledge  of  itself  ;  that  the 
presumption  was  conclusive,  and  men  shall 
not  be  received  to  allege  the  contrary.  So  strong, 
indeed,  was  the  presumption  held  in  that  case, 
that  all  the  power  of  a  Court  of  Chancery  was 
pronounced  unable  to  rectify  the  transaction 
or  relieve  aginst  the  consequences.  The  same 
principle  has  always  been  acted  upon  both  by 
the  Court  of  Chancery  and  Supreme  Court  of 
this  State.  Lyon  v.  Richmond,  2  Johns.  Ch.,51; 
Clark  v.  DutcJier.  9  Cow. ,  674.  In  the  first  case 
Chancellor  Kent  says  :  "Courts  do  not  under- 
take to  relieve  parties  from  their  acts  and  deeds 
fairly  done  on  a  full  knowledge  of  the  facts, 
though  under  a  mistake  of  the  law.  Every  man 
is  to  be  charged  at  his  peril  with  a  knowledge 
of  the  law.  There  is  no  other  principle  which 
is  safe  or  practicable  in  the  common  intercourse 
of  mankind."  Mr.  J.  Sutherland  says  in  the 
latter  case:  "The  principleon  which  courts  re- 
fuse to  relieve  against  mistakes  in  law  is,  that 
in  judgment  of  law  there  is  no  mistake  ;  every 
man  being  held,  for  the  wisest  reason,  to  be 
iiOO*]  *cognizant  of.  the  law."  The  Doctor 
and  Student,  one  of  our  most  approved  books, 
was  written  and  published  in  1518,  more  than 
300  years  since  Ch.,  46  of  Dial.,  2,  opens  with 
tliis  remark:  "Every  man  is  bound  at  his  peril 
to  take  knowedge  of  what  the  law  of  the  realm 
is,  as  well  the  law  made  by  the  statute  as  the 
common  law."  Muchall'sed.,  250. 

But  if  we  were  permitted  to  notice  what  is 
improperly  called  a  mistake  of  the  1  iw.  in  r- 
spect  to  the  leasing  power,  I  have  no  doubt 
that  both  in  legal  effect  and  in  actual  influence 
on  the  affairs  of  the  estate,  it  has  been  alto- 
gether overrated.  For  the  present,  let  us  look 
at  the  legal  effect.  There  is  no  failure  of  any 
estate  which  the  testator  attempted  to  create. 
ID  the  many  provisions  of  the  will  so  far  as  es- 
tates are  concerned,  reaching  we  know  not  how 
many  interests  and  objects,  everything  is  tin 
«ju«-st  iiiiiril  and  unquestionable.  It  is  not  pre- 
tended that  anything  of  importance  has  fhiled, 
except  a  potential  existence  depending  on  the 
future  heat  of  city  speculation  to  warm  it  into 
life.  I  had  occasion  in  Salmon  v.  Sti/yjs*int. 
which  was  the  pioneer  attack  against  these  re- 
mainder-men to  remark  that  this  was  a  collater- 
al power;  or  in  other  words,  it  does  not  exist 
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in  virtue  of  simple  ownership.  Counsel  take 
issue  by  saying  it  is  appendant  and  beneficial. 
Still  it  is  collateral,  though  not  simply  so;  and 
it  is  so  classed  by  Mr.  Powell,  in  his  Treatise 
on  Powers,  8-12.  Mr.  cmgden's  arrangement 
is  slightly  different;  but  the  dispute  does  not 
depend  on  verbal  classification.  The  power  is 
not  an  estate.  It  is  collateral  to  the  line  of  lim- 
itation fixed  by  the  will.  Tne  limitation  is  of 
estates,  properly  so  called,  for  life  and  in  fee. 
A  power  can  neither  stand  as  a  particular  es- 
tate, on  which  a  remainder  can  be  limited,  nor 
can  it  be  devised  as  an  estate  iu  remainder.  Its 
failure  as  a  nullity  is  exactly  the  same  in  effect 
as  if  it  bad  been  valid  but  the  donees  had  re- 
fused to  execute  it.  No  one  ever  supposed  that 
in-either  case  th«  estates  themselves  by  the  side 
of  which  the  supposed  entity  or  nullity  is  in- 
troduced could  be  necessarily  either  nurtured 
or  destroyed  by  it.  "No  such  influence  was 
supposed  by  the  Chancellor,  nor  is  it  claimed 
in  argument;  but  although  merely  void,  it  is 
claimed  that  it  should  be  read  *in  evi-  [*3O1 
dence,  to  show  that  the  testator  intended  to 
make  a  valid  power;  and  further,  that  should 
he  fail  in  this  isolated  attempt,  he  intended  that 
all  the  other  provisions  of  his  will  should  share 
the  same  fate.  I  must  still  be  permitted  to  deny 
both  the  premises  and  conclusion.  This  is  not 
the  case  of  a  thing  being  void  for  one  prupose 
and  good  for  another.  "Void  things  are  as  no 
things;  as  a  void  award  is  said  to  be  no  award." 
22  Yin.  Abr.,  13,  pi.  17.  Surely  the  respond- 
ent claims  a  very  singular  influence,  from  what 
he  admits  has  no  legal  existence.  If  the  power 
be  nothing,  then,  ex  nihilo  nihil  fit.  Assuming 
that  the  clause  is  merely  void,  it  follows  that 
it  cannot  be  read  for  any  purpose,  and  espec- 
ially ^or  the  purpose  of  showing  intention. 
This  was  expressly  held  by  Ld.  Hardwicke  in 
Hearle  v.  Orefnbank,  1  Ves.,  Sr.,  298.  The 
will  there  was  valid  as  to  the  personality,  but 
void  as  to  all  the  land.  In  respect  to  the  latter, 
he  said,  "The  will  is  void.  Here  is  no  will  of 
the  land."  Id.,  306,  307.  He  puts  the  point 
in  several  views,  and  would  not  notice  the  void 
provisions  even  to  raise  a  case  of  intention.  He 
said,  as  to  that  void  part,  "The  will  was  not 
capable  of  being  read."  Sheddon  v.  Goodrich, 
8  Ves.,  497,  per  Ld.  Eldon.  So  Domat  says 
of  wills  under  the  civil  law,  b.  3,  tit.  1,  sec.  6, 
art.  8.  "The  expressions  which  cannot  have 
any  meaning,  are  rejected  as  if  they  had  not 
been  written,  and  do  not  hinder  the  others 
from  having  their  effect."  Indeed,  I  urn  not 
aware  of  its  ever  before  having  been  supposed 
th:it  a  clause  which  is  merely  void,  could  be 
invoked  to  establish  the  intention  of  a  testator. 
Mr.  Senator  Maison  said  in  Cotter  v.  fsorillard, 
14  Wend.,  364:  "The  trust  being  void,  it  is  as 
though  it  never  existed."  So  we  must  say  of 
this  power,  it  is  as  though  it  had  never  been 
written  in  the  will.  You  cannot  argue  from  it 
any  more  than  from  the  history  of  Lilliput  or 
Robinson  Crusoe.  In  the  State  of  Me.,  for 
some  strange  reason,  one  John  Grace  in  milk- 
ing a  will  of  his  own  land,  got  his  wife  Han- 
nah Grace  to  sign  and  seal  it  with  him,  *o  that 
it  stood  and  was  intrude. I  to  In-  their  joint  will. 
Being  proposed  for  probate  while  the  wife  was 
alive,  that  was  opposed,  because  it  could  not 
take  effect  as  it  was  intended.  *Prob  [*.'iO2 
ably  the  object  was  to  bar  the  wife's  dower.  It 
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was  agreed,  however,  that  whatever  was  the 
object,  it  had  failed;  and  counsel  argued  that 
the  whole  will,  therefore,  failed.  Mellen,  Ch. 
J.,  said:  "Her  joinder  can  have  no  effect  on 
the  disposing  power  of  the  husband.  The  will 
is  his  in  the  same  manner  as  though  she  had 
not  signed  it.  She  was  a  mere  cypher  in  the 
transaction,  and  all  her  declarations  and  acts 
must  be  rejected  as  surplusage."  Rogers'  case, 
2  Fairfield,  808.  In  another  case,  the  testator, 
after  executing  his  will  in  presence  of  three 
witnesses,  interlined  a  bequest,  in  presence  of 
only  one.  Although  the  bequest  was  clearly 
void,  yet  held  that  it  did  not  avoid  the  whole 
will.  Wheeler  v.  Bent,  7  Pick.,  61.  Suppose 
the  power  in  the  case  before  us  had  been  left 
out  of  the  original  will,  but  added  in  a  codicil 
attested  by  only  one  witness.  You  may  as  well 
resort  to  one  void  thing  as  another,  and  for  one 
purpose  as  well  as  another.  The  law  has  not 
divided  a  zero  into  degrees.  I  repeat  the  in- 

Juiry  I  made  in  Salmon  v.  Sluyvesant:  How  am 
to  infer,  from  what  the  law  will  not  notice, 
I  hat  here  was  any  intention  to  create  an  au- 
thority? 

In  judging  of  intent,  another  rule  forces  it- 
self upon  us  equally  imperative  with  any  which 
we  have  before  considered;  it  is,  that  every 
man  shall  be  held  to  intend  the  legal  conse- 
quences of  his  own  act.  I  have  already  re- 
marked that  we  are  to  read  this  will  just  as  if 
the  testator  had  incorporated  in  it  all  the 'pro- 
visions of  the  Revised  Statutes  any  way  appli 
cable;  and  then  declared,  that  so  far  as  those 
statutes  allow,  he  desired  his  will  might  pre- 
vail, and  that  it  should  be  void  in  those  respects 
only  wherein  they  declared  it  should  be  in  valid. 
ID  Blanchard  v.  Russell,  13  Mass.,  16,  the  court 
said :  '  'The  contract  being  made  under  tbe  law, 
is  presumed  to  be  made  with  reference  to  it; 
and  the  parties  are  legally  connusant  of  it  at 
the  time.  The  law  is  a  part  of  the  contract."  In 
Mather  v.  Bu*h,  16  Johns.,  251,  Mr.  J.  Spen- 
cer said:  "It  cannot  be  controverted  that  the 
parties  to  a  contract  are  to  be  deemed  ac- 
quainted with  the  laws  of  that  State  of  which 
they  are  citizens,  and  in  which  they  are  con- 
tracting. They  must  be  deemed  connusant  of 
3O3*j  *those  laws  which  regulate,  control  or 
jaffect  their  contracts,  etc.  In  construing  a 
contract,  etc. ,  it  must  be  understood  in  refer- 
ence to  any  existing  law  which  bears  upon  it 
and  may  modify  or  control  it."  He  adds  that 
this  is  the  same  in  effect  as  if  the  statute  con- 
trolling the  contract  had  been  inserted  in  it. 
The  learned  judge,  in  the  course  of  his  re- 
marks, cites  several  cases  to  show  that  this 
would  be  so  even  of  a  stranger  and  sojourner; 
and  this  rule  is  abundantly  established  in  tbe 
law  of  last  wills.  "Here,  says  Mr.  J.  Story, 
speaking  of  real  estate,  "the  doctrine  of  the 
common  law  is  clearly  established,  that  the 
law  of  the  place  where  the  property  is  locally 
situate  is  to  govern."  Story,  Confl.  of  L.,  398, 
sec.  474.  He  makes  no  exception,  nor  does 
any  book  of  the  law.  Although  a  stranger  in 
a  foreign  land  suddenly  taken  ill,  the  testator's 
will  must  take  effect  according  to  the  law  of 
the  country  where  it  is  made.  It  must  take 
effect  as  far  as  that  law  allows,  and  no  farther. 
It  were  singular  to  say  that  a  stranger  should 
be  held  to  intend  the  legal  consequences  of  his 
will,  and  yet  that  Mr.  Stuyvesant,  who  was 
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born  and  bred  and  always  resided  under  our 
law,  and  who  was  in  the  neighborhood  of  the 
very  ablest  legal  advisers,  should  have  his  will 
totally  subverted,  on  the  ground  that  he  was 
ignorant  of  the  Statute  of  Wills. 

Nor  let  it  be  said,  that  because  these  parties 
have  amicably  agreed  by  bill  and  answer  that 
Mr.  Stuyvesant  was  ignorant  of  the  law, there- 
fore it  is  to  be  so  taken.  The  agreement  touchea 
a  matter  of  which  these  parties  knew  nothing; 
and  if  otherwise, the  fact  is  totally  immaterial, 
a  legal  non  sequitur,ot  which  no  court  can  take 
notice.  How  idle,  for  instance,  would  be  all 
the  laborious  and  painful  inquiries  into  the 
lex  domiciUii  and  the  lex  loci  rei  sites,  in  order  to 
fix  the  construction  of  wills,  if,  after  reaching 
such  laws,  we  are  to  be  nonplussed  with  the 
reply  that  the  testator  was  ignorant  of  the  lex 
loci,  and  all  your  commissions  and  sworn  opin- 
ions of  foreign  jurists,  are  waste  paper.  Under 
this  head  of  lex  loci,  I  shall  state  a  single  case 
as  applicable  to  and  illustrating  the  question  in 
hand.  The  court  of  delegates  in  England  laltly 
held  that  the  law  of  Portugal  should  exclusive- 
ly *govern  the  will  of  even  a  British  f*3O4r 
subject  domiciled  there.  Stanley  v.  Bernes.  3 
Hagg.  Eccl. ,  373-465.  This  case  is  the  stronger, 
says  Mr.  J.  Story,  because  it  is  the  case  of  a  will 
and  several  codicils  made  according  to  the  law 
of  Portugal,  and  also  of  several  codicils  made 
not  according  to  the  law  of  Portugal.  The 
former  were  held  valid;  the  latter  invalid. Story, 
Confl.  of  L.,  394,  sec.  467.  I  have  already,  in 
some  measure,  applied  this  doctrine  to  the  case 
before  us.  By  making,  or  which  is  the  same 
thing,  republishing  a  will  under  the  Revised 
Statutes,  the  testator  intended  to  give  effect  to 
it  in  the  precise  way  which  those  statutes  allow, 
and  in  no  other.  Accordingly,  we  have  seen 
that  he  intended  to  strike  out  or  abridge  the 
leasing  power,  because  it  was  opposed  by  the 
statutes.  Upon  the  same  principle  he  intended 
to  save  the  estates  for  life,  and  the  remainders 
in  fee  which  were  approved  by  the  statutes.  He 
intended  to  limit  the  power  of  devise, and  sub- 
ject the  trusts  which  he  created  in  favor  of  his 
daughters  to  that  branch  of  our  Act  Concern- 
ing Estates,  which  transfers  not  only  uses  but 
trusts  into  possession, thus  changing  them  from 
equitable  into  legal  estates.  He  intended  to 
create  a  trust  power  in  the  executors  to  make 
partition,  which  is  also  allowed  by  the  statute, 
and  which  has  been  executed  and  well  executed 
in  this  instance  by  a  division  of  the  estates  into 
unequal  parts  between  the  sons  and  daughters. 
Yet  the  decree  has  cut  off  all  the  will  except  this 
trust  power.  It  seems  to  me  that  if  we  adopt 
any  other  rule  of  intent  beside  that  which  saves 
what  agrees  with  the  statute,  we  introduce  end- 
less uncertainty  ;  and  provided  there  be  the 
least  defect  in  a  will,  no  man  will  dare  to  act 
under  it  until  be  has  first  taken  the  opinion  of 
this  court.  Pursue  the  case  before  us, of  a  flaw 
in  the  power  to  make  leases.all  the  parts  being 
good.  Under  the  arbitrary  notion  of  intent, 
which  this  bill  opens  upon  us.one' judge  thinks 
the  life  estates  must  go, retaining  all  the  rest;  an- 
other is  not  suited  with  the  remainers;  another 
plucks  out  the  devising  power  ;and  another,as  in 
the  instance  before  us, sweeps  away  the  whole, 
except  the  trust  power  formakingpartition. Fi- 
nally a  vote  is  taken, and  the  will  becomes  fash- 
ioned *to  nothing  by  the  kind  wishes  [*3O5 

WEND.  18. 


1837 


ROOT  v.  STUYVKSANT. 


295 


•which  began  in  a  desire  to  reform  it  into  an  har- 
monious whole.  One  tells  us  if  the  general  in- 
tent be  defeated,  the  whole  will  is  gone.  What 
is  that  general  intent  which  seeks  for  interpreta- 
tion beyond  the  law  of  the  land?1  I  know  of 
none  more  general  than  that  the  whole  will 
should  stand  in  all  its  parts,  and  as  much  of  it 
as  possible.  If  the  least  portion  fail,  as  some 
small  part  generally  must,  then  upon  the  princi- 
ple put  forward  in  argument,  the  whole  must 
go  down  with  it.  In  this  will,  the  large  annuity 
to  the  widow  must  fail,  and  the  legacies  to  the 
children;  for  all  the  dispositions  of  both  the  real 
and  personal  estate  were  intended  to  avail.  Can 
any  executor  or  claimant  under  the  will  divine; 
can  any  lawyer  advise  where  the  court  will 
stop  in  the  progress  of  demolition?  I  do  not 
believe  that  this  court  stands  committed  by  any 
case  to  a  line  of  judgment  so  very  arbitrary, 
whatever  may  have  been  the  dicta  of  eminent 
judges.  We  are  dealing  with  the  law  of  prop- 
erty, and  our  duty  lies  in  promulgating  such 
rules  as  shall  be  plain  and  of  easy  application. 
".Certainty,"  says  Ld.  Coke,  "  is  the  mother  of 
repose."  And  I  think  I  have  shown  that  noth- 
ing can  be  further  from  it  than  the  law  of  wills, 
if  we  run  into  a  system  of  iutent.to  be  guessed 
at  from  such  circumstances  in  and  out  of  the 
will  as  we  may  happen  to  be  informed  of.  Sure 
I  am  it  would  be  better  to  take  the  side  of  ab- 
solute destruction,  and  condemn  a  will  to  the 
flames  for  the  most  trifling  slip  in  the  most 
trifling  thing,  than  to  leave  our  suitors  in  the 
wandering  mazes  of  metaphysical  speculation. 
On  discovering  the  knot.it  were  better  to  cut  it 
asunder  with  the  sword  of  justice,  than  to  seek 
to  extricate  it  by  the  process  of  desultory  and 
experimental  litigation.  Sometimes  a  quick  dis- 
patch, even  with  death  itself,  is  counted  a  great 
favor.  Iniqui**ima  pax  est-anteponenda  justis- 
fimo  bello.  "  Better,"  as  the  present  Chief  Jus- 
tree  remarks  in  Cotter  v.  LorUlard,  14  Wend., 
349,  "  that  the  intent  of  a  testator  should  fail 
in  .-i  particular  case,  than  that  the  court  should 
.'JO(J*1  assume  *such  arbitrary  and  undefined 
discretion  over  his  estate."  I  do  not  hesitate 
to  add,  it  were  better  that  the  power  of  making 
wills  should  be  stricken  from  existence. 

It  would  have  been  some  consolation,  when 
we  were  told  of  the  darkness  of  1838,  and  that 
we  are  to  presume  ignorance  of  the  true  con- 
struction of  our  new  statutes  at  that  period, 
could  we  have  been  told,  or  could  we  now  tell, 
at  what  era  the  eclipse  shall  be  considered  as 
removed.  That  cannot  be,  I  should  imagine, 
so  long  as  we  leave  the  effect  of  a  void  clause 
entirely  undefined;  so  long  as  it  resides  in  the 
discretion  of  this  court,  to  flx  the  intent  of  the 
tc-tator  independent  of  any  rule  which  shall 
govern  the  conduct  of  others.  A  man  who  could 
not  understand  the  statute.or  the  consequences 
of  mistaking  it,  upon  a  simple  reading,  will  so 
long  search  in  vain  for  any  certain  guide  among 
our  decisions.  They  will  lead  but  to  bewilder, 
and  the  night  which  still  grows  darker,  is  thus 
beset  with  snares,  and  rendered  fearful  by 


How  different  is  the  benign  and  conservative 
language  of  thecommon  law,  a  law  which  may 

1.—  What  la  meant  by  a  general  and  particular  In- 
t-  nt  <>f  the  testator.  VitU  Dom.,  b.  8,  tit.  1.  sec.  5, 
•it.  19.  infra. 
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truly  be  said  to  come  like  a  nursing  father,  'to 
kindle  a  light  and  dispel  the  darkness,  to  rear 
a  shelter  from  the  storm,  to  distinguish  and 
separate  the  good  from  the  bad,  saving  the 
former  and  withdrawing  its  countenance  from 
the  latter  only.  That  this  is  so,  whether  the 
person  seeking  protection  in  the  enjoyment  ol 
his  rights  derive  them  from  instruments  par- 
tially avoided  either  by  its  own  condemnation, 
or  that  of  a  statute,  was  declared  in  Doe  v. 
Pitcher,  2  Marsh.,  61;  8.  C.,  6  Taunt.,  369. 
That  was  a  case  at  law  upon  the  construction 
of  a  deed.  Tilbury  v.  Barbut,  3  Atk.,  617,  was 
on  a  will  before  Ld  Hardwicke  in  equity,  who 
struck  off  an  ulterior  devise  in  fee  as  void,  but 
saved  a  previous  one.  He  said:  "  I  cannot  go 
on  the  presumption  the  testator  did  not  know 
the  law."  If  the  law  be  severe  in  any  of  the 
like  cases,  it  is  certainly  so  on  instruments  de- 
signed as  an  execution  of  powers,  yet  in  Alex- 
ander v.  Alexander,  2  Ves. ,  Sr.,  644,  the  Mas- 
ter of  the  Rolls  said:  "Suppose  a  power  to 
lease  for  twenty-one  years,  and  he  leases  for 
forty ;  that  shall  be  good  for  the  twenty -one, 
*because  it  is  a  complete  execution  of  [*3O7 
the  power,  and  it  appears  how  much  he  has 
exceeded  it.  If  the  court  can  see  the  bound- 
aries, it  will  be  good  for  the  execution  of  the 
power  and  void  as  to  the  excess."  In  Thettus- 
son  v.  Woodford,  4  Ves.,  325.  Buller,  J.,  fol- 
lowed Ld.  Talbot,  when  he  declared  that  in  the 
case  of  wills,  "  the  method  of  the  courts  has 
been,  not  to  set  aside  the  intent  because  it  can- 
not take  effect  so  fully  as  the  testator  desiied: 
but  to  let  it  work  as  far  as  it  can."  That  was 
said  in  so  many  words  by  Ld.  Talbot  in  Hop- 
kins v.  Hopkins,  Cas.  t.  Talbot,  50.  In  Hawley 
v.  James,  16  Wend.,  144,  Mr.  J.  Bronsonsaid: 
"  Distinct  independent  provisions  which  are  in 
themselves  free  from  objections,  will  not  be 
invalidated  by  other  separate  provisions  which 
are  contrary  to  law."  In  short  these  sound 
views  have  grown  into  a  maxim  applicable  to 
almost  every  legal  transaction:  Valeat  quantum 
valerepotest.  To  deeds,  wills  and  the  execu- 
tion of  powers  may  be  added,  judgments, 
awards  and  all  contracts,  releases  and  dis- 
charges. But  above  all,  should  the  rule  be  ap- 
plied to  wills  for  the  reasons  given  by  Mr.  J. 
Doddridge,  Shep.  Touch.  Pref. ;  1  Wood.Lect., 
221.  222,  who  says:  "  A  will  hath  a  more  fav- 
orable interpretation  than  a  deed,  because  men's 
wills  are  ofttimes  made  in  haste,  and  it  is  pre- 
sumed men  lake  who  they  can  to  make  them; 
but  men  for  the  making  of  their  deeds,  are  not 
put  upon  those  straits;  but  they  take  ml  vice  of 
learned  men  therein."  "In  Portugal,  a  man 
marrying  and  m-iking  no  settlement  and  hav- 
ing issue  of  the  marriage,  can  dispose  by  will 
of  onlv  one  sixth  of  his  estate.  Yet  if  the  be- 
quest be  of  more,  it  shall  bsgood  for  one  sixth, 
though  void  for  the  excess.  Sir  John  Nicholl 
stating  the  evidence  of  the  law  of  Portugal,  in 
Ilanley  v.  Rerne*,  SHagg.  Eccl.,  878.  All  this 
is  but  vindicating  the  wisdom  of  two  thousand 
years,  and  of  every  Court  in  Christendom. 
Domat,  b.  8,  tit.  1,  s»c.  5.  art.  19,  condenses  the 
rules  both  of  the  civil  and  cinon  law  thus: 
"  That  which  may  be  valid  ought  not  to  bean- 
nulled,  because  of  its  connection  with  that 
which  is  invalid.  Utile  non  debet  per  inutile 
tiliari."  And  be  puts  a  stronger  case  than  the 
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one  before  us,  the  case  of  a  devise  totally  fail- 
3O8*]  ing  *as  to  some  of  the  devisees;  but  be- 
ing valid  as  to  others.  It  is  equitable,  he  says, 
that  the  will  should  subsist  as  to  the  valid  dis 
positions,  since  they  have  no  necessary  connec- 
tion with  those  which  are  void.  And  he  adds 
the  following  rule  as  to  intention:  "For  as  his 
will  is  general  with  respect  to  them  altogether 
that  they  should  have  their  effect,  so  his  will 
is  in  particular  with  respect  to  every  one  of 
them  that  it  should  be  executed,  even  though 
the  others  could  not  have  their  effect."  And 
this  is  precisely  what  was  held  under  our  own 
law  in  Herle  v.  Greenback,  1  Ves.,  Sr.,  298. 
The  will  undertook  to  dispose  of  real  ana  per- 
sonal estate;  it  failed  as  to  the  former,  but  v.as 
valid  as  to  the  latter;  and  was  maintained  by 
Ld.  Hardwicke  in  that  shape.  Two  cases  ex- 
actly similar  are  put  by  Domat,  in  the  article 
before  cited.  He  pays  where  the  case  is  con- 
cerning the  validity  of  one  act  "  in  which  are 
contained  two  things,  that  have  soaie  connec- 
tion with  one  another;  if  one  of  the  two  can- 
not subsist,  yet  the  act  is,  nevertheless,  valid 
for  that  which  may  subsist  without  the  other." 
In  the  same  article,  he  says:  "Even  in  cases 
which  relate  to  one  only  ihing,  which  can  ad- 
mit of  no  division,  the  laws  suppose  a  division 
therein,  in  order  to  make  theactu  subsist  so  tar 
as  is  possible." 

The  case  in  hand,  however,  requires  no  re- 
fining in  order  to  see  that  here  are  two  things 
perfectly  distinct;  a  line  of  estates  complete 
and  valid  of  themselves,  the  power  which  fails 
having  no  necessary  connection  with  them. 
They  are  as  distinct  as  the  trust  term  and  re- 
mainders were  in  Coster  \.  Lorillard,  14  Wend., 
265,  wherein  the  words  of  the  present  Chief 
Justice,  at  p.  348,  are  remarkably  applicable. 
"  I  have  no  difficulty,"  says  he,  "in  conceding 
if  the  trust  term  had  been  valid  in  this  case, 
and  the  ultimate  remainder  over  void,  that  un- 
der the  rule  of  approximation  the  term  would 
have  been  sustained."  He  cites  several  cases, 
and  adds  that  these  and  others  would  have  af- 
forded abundant  authority.  "  The  will,  then, 
as  far  as  sustained,  would  have  been  consistent 
and  reasonable,  as  weU  as  in  pursuance  cf  the 
testator's  intent." 

3O9*]  *But  admitting  we  are  to  presume 
that  the  testator  was  ignorant  of  the  law  and, 
therefore,  ha?  not  legally  expressed  hib  true  in- 
tent, and  that  we  are  so  to  mold  this  will  as, 
under  all  the  circumstances,  to  make  it  speak 
his  views;  are  we  quite  sure  that  he  intended 
to  give  a  fee  to  his  children?  He  devises  to 
them  but  an  estate  for  lite,  with  an  attempt  to 
give  a  leasing  power;  the  fee  he  gives  to  his 
grandchildren;  we  are  asked  to  cut  off  the  es- 
tate of  the  latter,  decidedly  the  most  important, 
and  give  it  to  their  parents.  The  pretense  set 
up  is,  that  their  necessities  require  they  should 
have  power  to  sell  out  a  part  of  the  property 
of  their  children  in  the  form  of  city  lots,  and 
the  respondent  has  accordingly  contracted  to 
convey  the  fee  of  one  of  the  lots.  The  testator, 
it  is  said,  manifested  a  disposition  to  deal  in 
that  way  as  to  some  of  his  property.  What 
portion  of  the  land  passing  under  the  will  lay 
in  that  form  we  are  not  told.  Some  part  of  it 
did;  probably  a  great  portion  did  not.  If  it 
follows,  that  because  the  testator  was  willing 
to  sell  certain  lots  himself,  he  intended  his  chil- 
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dren  should  do  the  same  with  the  like  kind  of 
property,  I  should  hardly  suppose  that  would 
be  a  reason  for  destroying  the  will,  and  giving 
them  an  absolute  estate  in  other  lands  which 
do  not  come  within  the  same  reason.  But  even 
with  respect  to  the  loto,  does  it  follow  that  be- 
cause the  testator  himself  was  willing  to  sell 
in  fee,  he  was  willing  to  trust  his  children  with, 
the  same  power?  He  has  told  us  not.  He  knew 
their  necessities  and  habits;  and  chose  himself 
to  provide  for  his  grandchildren.  By  giving 
the  children  a  fee,  we  subject  the  land  to  the 
payment  of  their  debts.  If  we  allow  them  to 
sell  it  off,  the  avails  may  be  dissipated.  The 
testator,  aware  of  the  propensities  among  men 
to. extravagance  and  speculation,  determined  to 
withdraw  his  own  property  from  all  danger  of 
being  wasted  by  such  means.  It  seems  to  me, 
therefore,  that  we  come  much  nearer  his  in- 
tent by  saving  the  life  estates  to  the  children, 
as  the  will  intended,  with  ihe  remainders  to 
the  grandchildren.  The  Chancellor  himself 
does  not  suppose  that  the  testator  would  have 
devised  the  land  in  fee,  or  have  suffered  it  to 
descend,  merely  because  the  statute  took  away 
the  power  to  lease  city  lots.  *He  thinks  [*3 1 0 
he  would  either  have  done  so  or  devised  an  ab- 
solute term  for  63  years.  The  latter  I  should 
suppose  to  be  much  the  most  probable,  when 
I  see  his  express  intent  to  withhold  the  fee. 

As  to  the  power  of  devising,  if  thai  be  in- 
valid no  injury,  therefore,  arises  to  the  chil- 
dren. But  the  Chancellor  does  think  it  an  evil 
that  the  trust  for  the  benefit  of  the  daughters 
should  be  turned  by  the  Revised  Statutes  into 
a  legal  estate,  and  subjected  to  the  power  of 
the  husband.  Such  may  be  tne  consequence  ; 
but  surely  the  evil  is  not  mitigated  by  giving 
them  a  greater  legal  estate  than  they  took  un- 
der the  statutes;  yet  that  is  done  by  the  decree. 
Under  the  statute  they  alone  could  suffer.  By 
giving  them  a  fee,  we  place  the  power  in  their 
hands  to  ruin  themselves  and  their  children, 
too,  by  aliening  the  whole  estate  on  the  request 
of  their  husbands;  the  remedy  appears  to  me 
worse  than  the  disease.  As  the  devise  to  the 
daughters  now  stands,  it  is  in  perfect  conform- 
ity to  the  statute,  which  intended  to  execute 
all  such  trusts  as  are  merely  formal.  It  is  no 
argument  for  destroying  a  will  that  it  has  car- 
ried out  the  intent  and  policy  of  the  statute. 
If  we  disallow  wills  both  because  they  depart 
from  and  because  they  conform  to  the  statute, 
there  is,  indeed,  an  end  to  all  devising  power. 

But  without  resorting  to  such  a  rule,  there 
are  consequences  claimed  by  this  bill  suffi- 
ciently extravagant  in  all  its  departments.  The 
great  burden  of  the  argument  is,  that  the  im- 
mediate devises  have  not  got  enough  for  their 
own  purposes.  "  The  mere  life  estate  is  worth- 
less," say  the  learned  counsel.  The  interests 
of  the  devisees  and  the  city  have  not  been  suf- 
ficiently regarded  by  the  testator  ;  ' '  give  us  a 
fee,"  say  the  devisees.  Was  there  ever  a  will 
against  which  such  an  argument  could  not  be 
urged  ?  Was  there  ever  a  will  wherein  the 
devisees  did  not  imagine  they  could  do  them- 
selves better  justice  than  had  been  done  by  the 
testator?  A  lawyer,  perhaps,  finds  a  technical 
flaw;  the  pen  of  the  scrivener  has  tripped  in 
some  collateral  provision,  and  stumbled  out- 
side the  legal  boundary;  ingenuity  magnifies 
the  mistake,  whatever  it  may  be;  a  figure  in 
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the  process  has  been  mistaken,  and  by  an  easy 
311*]  analogy  to  the  *problem  in  mathe- 
matics,'the  whole  becomes  vicious.  The  re- 
mote claimants  are  either  infants  or  unborn 
children:  their  voice  is  not  raised,  or  is  drowned 
in  the  clamors  of  the  more  immediate  devisees; 
the  doors  of  justice  are  forced  open,  and  her 
temple  becomes  an  arena  for  the  assaults  of  cu- 
pidity. The  combat  thickens  as  time  passes  on 
and  interests  multiply.  Mr.  Wilder  bUs  become, 
as  he  tells  us,  a  purchaser  to  a  large  amount, 
and  assumes  a  stand  by  the  side  of  the  respond- 
ent. He  takes  other  ground.  In  the  first  place 
he  finds,  not  a  perpetuity,  but  what  he  thinks 
an  approach  to  perpetuity.  Not  being  satified, 
however,  that  the  will  is  contrary  to  law,  he 
thinks  it  is,  in  the  result,  unsound  in  point  of 
morals  and  policy.  He  has  discovered  in  the 
leasing  power  a  new  and  very  laudable  intent 
in  the  testator  to  prefer  education  to  wealth  ; 
and  that  he  inserted  the  power  to  create  a  kind 
of  school  fund  for  his  grandchildren,  which 
having  failed,  a  decree  should,  therefore,  be 
made  for  a  fee  and  a  sale,  to  reach  that  pur- 
pose in  another  form.  Such  a  purpose  is 
neither  expressed  in  the  will  nor  alleged  in  the 
bill  of  complaint,  besides  the  difficulty  of  tak- 
ing judicial  notice  that  the  grandchild'ren  were 
destitute  of  education.  The  argument  might, 
certainly,  take  rank  with  others  which  have 
been  urged  if  the  facts  which  it  assumes  made 
in  any  way  a  part  of  the  case.  When  a  bill  shall 
be  filed  against  Mr.'  Wilder  by  the  devisees 
from  whom  he  has  purchased,  such  facts  and 
intents  can  be  alleged.  No  doubt  he  will  readily 
admit  them  in  liis  answer.  Neither  does  it  ap- 
pear but  that  the  life  estates  and  other  prop- 
erty, when  taken  together,  will  form  an  ade- 
quate fund  for  the  purposes  supposed.  We  are 
not  even  informed  as  to  the  number  of  grand- 
children, nor  how  far  they  may  deserve  the  at- 
tention to  their  education  which  Mr.  Wilder 
thinks  it  his  duty  to  suggest.  It  is  very  clear, 
however,  to  my  mind,  from  what  I  have  be- 
fore said,  that  under  no  circumstances  should 
we,  upon  this  will,  have  a  right  to  travel  away 
from  its  words,  and  conjecture  what  the  testa- 
tor's ideas  were  on  such  a  subject.  I  admit, 
however,  that  Mr.  Wilder  has  the  merit  of  sur- 
mising an  intent  which  has  not  before  been 
thought  of.  He  adds  also  the  knowledge  of 
iJ  I  ii*J  the  testator  that  the  certain  *prospect 
of  a  fortune  is  ruinous  to  a  young  man  and  ren 
den*  a  young  woman  an  object  of  speculation; 
and  he  think-  it  a  work  of  merit  to  aid  him  in 
cutting  off  from  grandsons  and  granddaughters 
such  pernicious  expectations.  Judging  from 
appearances,  the  latter  evils  will  certainly  be 
removed  if  we  sanction  the  decree. 

It  appears  to  me  that  the  case  before  us  very 
strikingly  illustrates  the  danger  of  interfering 
with  last  wills  and  testaments  on  slight  grounds. 
Although  some  of  the  city  lots  may  not  beavail- 
able  under  the  scheme  of  the  will,  and  the  re- 
spondent may  not  make  HO  much  money  by  their 
•ale  as  if  be  can  persuade  UH  to  allow  him  a  fee, 
he  ban  nowhere  told  us  whether  the  deficiency 
may  not  be  made  up  in  other  part*  of  tin-  will. 
It  is  sought  to  break  it  down  in  respect  to  the 
whole  real  property  to  which  he  cornea  in  for 
hi.-*  full  share.  Where  are  the  mansion  houfte, 
tin-  out  houses,  gardens,  ground**  and  farms  ? 
Where  are  the  other  houses  which  probably 
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formed  a  part  of  this  splendid  estate,  all  of 
which  came  to  these  children?  Where  is  the 
personal  property?  The  will,  I  see,  speaks  of 
plate  and  furniture,  and  a  very  valuable  per- 
sonal estate,  which  are  also  bequeathed  to  the 
children.  $3,000  per  annum  are  bequeathed  to 
the  widow;  and  this  very  respondent  is  sought 
to  be  relieved  from  a  debt  of  $29,000.  We  can 
hardl}  suppose  that  a  fortune  apparently  so 
large,  was  without  a  considerable  share  of  pro- 
ductive property,  real  and  personal;  and  the 
counsel  concede  that  if  this  were  so,  we  might 
reasonably  conclude  the  testator  intended  to- 
give  the  life  estates,  though  the  power  might 
fail.  Had  the  bill  given  us  a  full  account  of 
this  estate  in  all  its  branches,  and  the  large 
sums  which  the  respondent  has  immediately 
derived  from  it,  the  argument  sought  to  be 
raised  from  the  testator's  passing  over  the  fee 
of  the  lots  to  others,  might  have  appeared  to 
be  as  unfounded  in  fact  as  it  clearly  is  in  point 
of  law.  In  truth,  we  have  no  legitimate  proof 
in  the  case.  The  respondent,  one  of  the  dev- 
isees, the  very  man  who  claims  a  fee  upon  the 
ruins  of  the  will,  comes  in  and  tells  us  a  story 
best  suited  to  his  interests.  The  purchaser  of 
a  single  lot  from  him,  also  strongly  inter- 
ested that  we  *should  believe  the  re-[*3!3- 
spondent,  confirms  the  story  by  his  answer. 
Neither  the  bill  nor  answer  are  even  sworn  to. 
Not  a  witness  is  examined  ;  and,  if  possible, 
the  case  is  made  still  weaker  by  more  than  a 
suspicion  arising  on  the  face  of  the  will  tuat 
facts  which  would  bring  the  case  to  a  different 
complexion,  have  been  suppressed  by  the  par- 
ties. In  any  view,  this  is  a  new  way  of  en- 
larging life  estates  and  docking  remainders.  If 
it  be  not  collusion,  it  is  something  very  like  it; 
and  it  appears  to  me,  that  by  indorsing 
this  title  we  would  be  doing  great  injustice  in 
more  than  one  way.  We  may  bring  a  cloud 
over  the  claims  of  the  remainder  men  without 
benefiting  the  purchaser.  We  cannot  make 
him  safe.  The  ulterior  claimants  are  not  be- 
fore us.  and  will  not  be  concluded  by  anything 
we  can  decree.  Should  we  authorize  a  sale, 
and  the  avails  of  the  real  property  be  dissipated, 
other  and  adverse  interests  will  spring  up,  and 
a  very  different  case  be  presented.  We  shall, 
then,  be  told  that  the  whole  is  an  expedient  of 
parents  to  get  into  their  own  hands  by  a  de- 
cision of  this  court,  property  honestly  belong- 
ing to  their  children  under  a  devise  from  their 
grandfather.  Suppose  the  parents  to  prove  in- 
solvent, dissipated  or  extravagant,  it  would  be 
a  disgrace  to  the  law  should  we  break  up  the 
titles  of  these  innocent  objects  of  the  testator's 
bounty,  and  put  them  to  the  hazard  of  final 
loss  by  an  idle  slip  of  the  pen  in  the  creation  of 
a  leasing  power. 

On  the  whole,  all  the  provisions  in  the  will. 
except  that  for  leasing  being,  as  I  think,  valid  to 
their  full  extent,  my  conclusion  is  that  we  have 
no  power  to  disturb  them.  If  we  have  the  power 
on  the  notion  of  consulting  the  testator's  in- 
tent, I  feel  equally  clear  that  we  should  alto- 
gether violate  that  intent  by  creating  a  fee  in 
hi«  children.  That  fee  belongs  to  others,  ac- 
cording to  the  clearest  expressions  in  the  will. 
I  am,  therefore,  of  opinion  that  the  decree  of 
the  Court  of  Chancery  should  be  reversed. 

By  Senator  Dickinson.     The  will  in  ques 
tion  in  this  cisc  was  made  and  published  Oct. 
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28,  1828,  containing  various  special  provisions, 
314:*]  which  were  *lhen  legal  and  valid;  but 
it  was  republished  with  a  codicil  in  1833,whieh 
brought  it  within  and  subjected  it  to,  the  pro- 
visions of  the  Revised  Statutes,  by  which  it  is 
•contended  many  of  its  most  interesting  and 
material  provisions  were  declared  illegal  and 
-void.  This,  to  some  extent,  is  conceded  by  the 
appellant's  counsel;  but  they  insist  that  some 
provisions  of  the  will,  essentially  affecting  the 
respondent's  title,  are  in  full  force  and  should 
be  carried  into  execution;  while  the  respond- 
ent's counsel  contend  that  the  valuable  features 
of  the  devise  having  been  declared  void  by  the 
statute,  the  whole  force  and  intent  ot  the  will 
is  destroyed,  and  that  the  estate  descends  to 
the  heirs  at  law. 

By  an  examination  of  the  will  in  question,  it 
will"  be  seen  that  it  originated  in  one  of  those 
•vain  and  mistaken  efforts  of  human  ambition, 
to  rear  and  perpetuate  a  monument  of  ac- 
cumulated wealth,  upon  which  a  long  line  of 
descendants  might  rise  above  the  storms  and 
floods  of  poverty  and  adversity  ;  and  that  its 
progress  was  arrested  by  the  Revised  Statutes, 
which  confounded  the  language  of  its  builder. 
Without  descending  to  minutiae,  it  is  sufficient 
for  my  purpose  to  notice  briefly  the  leading 
and  prominent  provisions  of  the  will  :  By  it 
the  testator  sought  to  give  his  vast  estate  to  his 
executors  in  fee,  in  trust  for  his  posterity,  lo 
make  partition  and  to  convey  to  sons  for  life, 
and  to  trustees  for  the  daughters  for  life,  with 
power  to  lease  not  exceeding  63  years  ;  author- 
izing each  of  his  sons,  in  the  language  of  the 
will  "to  devise  and  appoint  the  land  and  real 
estate  so  conveyed  to  his  use  for  life,  to,  or  in 
trust  for,  any  one  or  more  of  his  children, 
grandchildren,  nephews  and  nieces,  for  such 
estate  or  estates,  and  subject  to  such  powers 
and  provisions  as  he  shall  think  fit;  and  for 
want  of  such  appointment,  and  so  far  as  the 
same  shall  not  extend,  the  said  land  and  real 
estate,  so  devised  to  be  conveyed  to  such  son 
for  life,  shall,  after  his  death,  go  to  the  children 
of  such  son  him  surviving,  and  to  the  child  or 
children  of  any  child  of  such  son  who  may 
have  died  before  him  and  their  heirs  as  tenants 
in  common  ;  the  child  or  children  of  a  de- 
ceased child  of  such  son  to  take  such  share 
only  as  his,  her  or  their  parent,  if  living  would 
315*]  be  entitled  *to,  and  if  such  son  shall 
die  leaving  no  child,  or  grandchild  surviving, 
then,  for  want  of  such  appointment,  and  so  far 
as  the  same  shall  not  extend,  the  land  and  real 
estate  last  aforesaid,  shall  go.  after  such  son's 
death,  to  my  own  right  heirs  forever  ;  and  my 
executors  are  to  convey  the  share,  of  each  son 
in  such  manner  that  these  directions  may  be 
ca-ried  into  full  effect."  This  "  item"  relates 
particularly  to  the  sons,  but  it  is  substantially 
repeated  in  the  devise  to  the  daughters.  In 
short,  he  gives  all  his  real  estate  to  trustees  for 
his  children  for  life,  and  obliges  them  to  con- 
tinue it  in  the  family,  in  conformity  with  the 
directions  contained  in  the  will,  and  if  they  do 
not,  he  declares  that  their  children  and  grand- 
children shall  take  it  by  descent  from  him. 
This  is  the  splendid  scheme,  whereby  the  testa- 
tor sought  to  perpetuate  his  family  fortune. 
Although  its  provisions  are  numerous,  and  on 
a  cursory  examination  may  appear  to  be  sepa- 
rate and  distinct,  yet  it  has  neither  beauty  nor 
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utility,  except  as  a  whole  ;  and  however  inde- 
pendent any  particular  provision  may  seem  to 
be  as  to  the  letter,  all  the  parts  are  necessary  to 
the  whole  to  preserve  its  spirit,  for  when  the 
clauses  and  provisions,  which  it  is  conceded 
are  void  are  abstracted,  the  whole  edifice  will 
totter. 

The  Revised  Statutes  make  the  following 
summary  inroad  upon  this  last  will  and  testa- 
ment, lea^ng  a  meager  skeleton  of  what  came 
from  the  hand  of  the  testator.  First.  They 
declare  the  devise  of  the  real  estate  to  the  ex- 
ecutors in  fee  in  trust,  void.  1  R.  S. ,  722,  sees. 
47,  49.  In  Salmon  v.  Stuyvenant,  16  Wend., 
324,  in  passing  upon  this  will,  Mr.  J.  Cowen 
says  :  "  The  codicil  brought  the  will  confess- 
edly within  the  operation  of  the  Revised  Stat- 
utes, which  transferred  into  the  possession  of 
both  the  sons  and  daughters,  all  the  uses  and 
trusts  devised  to  the  executors.  The  executors 
took  no  legal  estate."  Second.  They  destroy 
the  right  of  the  testator  to  perpetuate  the  prop- 
erty in  his  family,  in  the  manner  and  to  the 
extent  provided  by  the  will.  1  R.  S.,  718,  sec. 
17  ;  Id.,  730,  sec.  129.  Third.  They  cut  off  the 
power  of  the  life  tenants  to  lease  for  over  21 
years,  which  is  sought  to  be  given  by  the  testa- 
tor. 1  R.  S.,  726,  sec.  87  ;  16  Wend.,  325. 
Fourth.  They  substantially  *destroy  [*316 
the  trusts  created  for  the  protection  of  the 
married  daughters  of  the  testator.  1  R.  S.,  722, 
sees.  47,  49.  It  now  remains  to  be  seen  whether 
there  is  any  substantial  part  of  the  will  which 
can  be  executed.  It  is,  doubtless,  the  rule  that 
any  "  independent  intent  of  the  testator  which 
is  not  bound  to  nor  interwoven  with  any  other 
part,  may  stand,  although  other  portions  of 
the  will  fail."  The  intent  of  the  testator  must 
be  ascertained  by  an  examination  of  the  whole 
instrument,  and  when  ascertained  must  be 
carried  into  effect,  so  far  as  the  same  is  con- 
sistent with  the  rules  of  law.  1  R.  S.,  740,  sec. 
2.  If  we  can  find  any  separate  and  independ- 
ent intent  of  the  testator  in  this  case,  we  shall 
be  bound  to  give  it  force  ;  but  it  must  be  an 
independent  intent  in  substance  and  not  in 
form  ;  nor  must  it  be  an  empty  shadow,  de- 
pending for  its  being,  upon  a  part  which  has 
been  rejected  as  illegal  and  void. 

The  power  to  lease  for  63  years  is  one  of  the 
most  material  provisions  of  the  will.  This,  it 
is  conceded,  is  void  for  that  term;  but  it  is  said 
that  this  power  may  be  exercised  in  conformity 
to  the  statute,  and  if  so  exercised,  will  be  good 
for  21  years.  Although  the  devisee  may,  I  ad- 
mit, attempt  to  execute  this  power  in  obedi- 
ence to  the  provisions  of  the  Revised  Statutes, 
yet  it  is  against  all  reasonable  inference  to  sup- 
pose that  he  will  do  so,  if  such  execution  ren- 
ders his  estate  worthless.  If  we  are  permitted 
to  indulge  in  speculations,  it  is  far  more  reason- 
able to  suppose  that  he  will  so  execute  it  as  to 
I  render  the  estate  most  available.  But  without 
regard  to  what  the  devisee  may  or  may  not  do, 
I  apprehend  the  power  is  void  for  21  years,  for 
the  reason  that  it  was  not  "enumerated  and 
defined."  1  R.  S.,  727,  sec.  92.  Devested  of  the 
power  to  lease  for  a  long  term,  this  life  estate 
is  valueless.  The  peculiar  situation  of  the 
property  was  well  known  to  the  testator.  He 
was  aware  that  a  mere  life  estate  in  it  would  be 
worthless  indeed,  that  it  would  be  subjected  to 
heavy  taxes  and  assessments  before  it  could  be 
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rendered  productive,  and  hence,  the  power  to 
lease  for  63  years,  by  which  his  children  could 
in  all  probability  realize  a  large  income.  Al- 
though we  cannot  look  at  the  thing  devised, 
317*]  *for  the  purpose  of  giving  construc- 
tion to  the  will,  we  can  certainly  do  so,  for  the 
purpose  of  ascertaining  the  intention  of  the 
testator.  The  will  sought  to  give  bread,  but 
legislation  has  turned  it  to  a  stone,  and  still  it 
is  insisted  that  it  shall  be  forced  upon  the 
children  of  the  testator  without  regard  to  its 
change  of  quality.  To  this  doctrine,  I  am  not 
prepared  to  subscribe.  Unless  we  can  carry  out 
the  real  intentions  of  the  testator,  I  can  dis- 
cover little  justice  or  utility  in  mocking  his 
descendants  by  the  mere  scraps  of  his  will, 
which  have  not  been  reached  by  legislative 
enactments.  The  whole  beauty  and  harmony 
of  this  will  is  broken  down  by  the  strong  arm 
of  written  law.  We  are  not  permitted  to  re- 
fashion it  after  the  plan  of  its  projector,  but 
can  only  gather  up  the  disjointed  fragments 
and  unite  them  with  judicial  cement.  It  will 
then  neither  speak  the  language  of  the  testa- 
tor, nor  do  justice  to  his  children.  As  a  will, 
it  will  counteract  the  law  of  descent,  and  give 
only  a  naked  life  estate  in  name,  weighed  down 
by  numerous  contingencies,  and  this,  too,  to 
the  children  of  his  body,  who  it  is  evident  he 
intended  should  participate  liberally  in  his 
bounty.  This  patrimonial  tree  offered  shelter 
and  shade  to  the  children  of  the  testator.  Its 
foliage  has  been  withered,  and  its  branches 
lopped  off  by  the  omnipotence  of  legislation  ; 
but  they  are  pointed  to  its  naked  and  sapless 
trunk  and  there  invited  to  seek  repose  and 
protection.  The  whole  life  and  spirit  of  the 
will  has  departed  and  the  effort  to  resuscitate 
it  by  judicial  power  will  be  as  unavailing,  as 
an  attempt  to,  "  back  to  its  mansion  call  the 
fleeting  breath "  of  Nicholas  William  Stuy- 
vesant.  We  cannot  warm  it  into  life  and  being, 
nor  re-invigorate  it  with  the  soul  breathed  into 
it  by  the  testator,  but  as  an  inquest  to  declare 
the  cause  of  its  death,  we  should  pronounce  it 
to  be  that  of  legislative  visitation.  Is,  I  ask 
•emphatically,  this  scarred  and  mutilated  in- 
strument, or  any  separate  or  independent  pro- 
vision of  it,  the  last  will  and  testament  of 
Nicholas  W.  Stuyvesant  ?  Would  he  have  set 
to  it  his  hand  and  seal  as  such  ?  I  cannot 
believe  it  for  a  moment. 

In  Coster  v.  Lorillard,  14  Wend.,  849.  Ch.  J. 
Nelson  says:  "  If  we  cannot  execute  the  whole 
318*]  will  or  some  'distinct  or  independent 
inti-nt,  the  whole  had  better  be  declared  void. 
The  law  makes  a  better  one  than  will  usually 
be  made  by  the  court."  I  am  unable  to  dis- 
cover how  we  can  execute  this  will  in  any  sub- 
stantial, distinct  or  independent  provision.  If 
executed  at  all,  it  must  beat  war  with  the  spirit 
of  tiii-  testator's  intent,  as  indicated  by  the 
whole  tenor  of  the  will,  and  every  fact  an'd  cir- 
cumstance connected  with  it,  either  immedi- 
ately or  remotely.  I  cannot  consent  to  force 
the  mere  language  of  the  testator  upon  his 
heirs,  when  the  oblect  to  which  it  relates,  has 
been  placed  beyond  their  enjoyment ;  or  to  go 
through  the  idle  ceremony  or  pretending  to 
execute  his  will,  when  we  are  compelled  to  pro- 
nounce everything  of  a  substantial  character 
void.  The  decisions  of  this  court  while  they 
•should  keep  steadily  in  view  the  great  leading 
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principles  of  law,  should  break  through  mere 
nets  of  form,  and  strip  questions  of  all  artifi- 
cial or  technical  considerations.  In  this  case,  it  is 
better  that  the  testator's  property  should  de- 
scend to  his  heirs,  according  to  the  just  and 
equitable  principles  of  the  Statute  of  Descent, 
than  that  a  will  should  be  patched  up  for  him 
which  would  both  defeat  his  intentions,  and 
leave  his  heirs  destitute  in  the  midst  of  abund- 
ance. I  am,  therefore,  for  declaring  the  will 
void  in  toto,  and  affirming  the  decision  of  His 
Honor,  the  Chancellor. 

On  the  question  being  put — shall  this  decree 
be  reversed?— the  members  of  the  Court  divid- 
ed as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  Chief  Justice  NELSON,  Justices  BRON- 
SON  and  COWEN,  and  Senators  Lawyer,  Tracy, 
Wager— 7. 

In  the  negative — Senators  Armstrong,  L. 
Beardsley,  Beckwith,  Dickinson.  Downing,  Ed- 
wards, Fox,  Hunter,  Johnson,  H.  F.  Jones,  J.  P. 
Jones,  Lacy,  Livingston,  Loomis,  McLean, 
Mack,  Maison,  Paige,  P.rwers,  Seger,  Spraker, 
Sterling,  TaUmadge,  Van  Dyck,  Willes—25. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Overruled— 20  Wend.,  564,  569  ;  1  Hill,  461,  463. 

Disapproved— 5  Sandf.,  372. 

Distinguished— 8  N.  Y..  539. 

Explained— 30  N.  Y.,  426. 

Cited  in— 20  Wend.,  480,  567  :  24  Wend..  666 ;  3  Edw., 
502 :  68  N.  Y.,  535 ;  20  Hun,  365 ;  3  Barb.,  387 :  10  Barb., 
398;  13  Barb.,  127;  19  Barb.,  503;  8  How.  Pr.,3«J;  1 
Leg.  <n PS.,  184. 


•ROGERS  Appellant,         [*319 

AND 

HOSACK'S  EXECUTORS,  Respondents. 

Covenant  to  Pay  Debt  out  of  Certain  Fundis  Per- 
sonal and  Gives  no  Lien  on  the  Fund — Release 
of  Joint  Debtor — Effect  of— Marine  Insurance- 
Abandonment  of  Vessel  Lost  at  Sea  by  Capt- 
ure— Executors — Rights  of,  when  Creditors  of 
Testator — Revised  Statutes — Statute  of  Limita- 
tions— Moneys  Obtained  from  a  Foreign  Gov- 
ernment by  Treaty  for  Illegal  Capture  are  Le- 
gal Assets — Practice — Appeal —  When  It  does 
not  Lie — Diseretion,not  Controlled  by— Injunc- 
tion. 

A  covenant  by  a  debtor  to  pay  certain  debts  ow- 
ing by  him  out  of  a  designated  fund  when  the  same 
shall  be  ivcelved  by  him,  cannot  be  construed  into 
an  equitable  mortgage  of  the  fund,  so  as  to  it\ vo  the 
creditors  a  specific  lien  thereon ;  such  covenant  la 
m-Tfly  personal. 

The  release  of  a  Joint  debtor,  with  the  consent  of 
his  co-debtor,  does  not  discharge  the  debt. 

An  abandonment  rightfully  made  of  a  vessel  lost 
at  sea  by  capture,  transfers  as  well  the  «pe*  recupe- 


NOTK.— 1.  Marine  Insurance—  Abandonment— The 
-IM-.  r.-.-ii|i.-r.iM'li  i'  MM  '••  "  •  (MUfVr, 

In  addition  to  the  above  case  of  lioirors  v.  Hosack 
sne  Atlantic  Ins.  Co.  v.  Storrow.  1  Kdw.  Ch.,  <e«l  ; 
M«-lloii  v.  Ducks,  5  Mart.  (N.  8.).  871 ;  COMM-JOB  v. 
TMHL  •:•;  r.  s.  i  r.-i..  190  :  Randall  v  •  ••  bran,  i 
Ves.,  8r.  flH:  Blaauwpot  v.  Da  Costa.  1  Eden.  UK). 

Agency  of  assurtd  i*r  hi*  rwtnt»f<n-  the  in*urrr  aft- 
er (UHinannment.  See  Abbott  v.  Broome,  I  Ciii..  'Mi, 
mite;  Smith  Pouro,  14  NHH..1IS:  Dadgcr  v.  Ocean 
Ins.  Co..  S3  Pick.,  317  ;  PHiw  v.  Ocean  Ins.  Co..  18 
Pick.,  88;  Gould  v.  Citizens'  Ins.  <V>..  W  Mo.,  5i4  ; 
Norton  v.  Lexington  Ins.  Co..  1«  111..  £K;  Graham 
v.  1^-ililn,  17  La.  Ann..  4A. 

2.  AniKalf  mm  order* -Lie*  \rhrn.  Set-  Williamson 
1  v.  Heyor.  4  Wend.,  170,  nnte. 
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randi  as  the  interest  of  the  assured  In  the  vessel  lost, 
although  the  loss  has  not  been  actually  paid  by  the 
Insurer. 

Moneys  obtained  from  a  foreign  government  by 
treaty,  in  satisfaction  for  property  of  a  testator  il- 
legally captured  on  the  high  seas,  are  in  the  bands 
of  an  executor  legal,  and  not  merely  equitable  as- 
sets. 

An  executor,  a  creditor  of  his  testator,  previous 
to  the  Revised  Statutes  going  into  effect,  had  a  pref- 
erence over  other  creditors  whose  claims  were  not 
of  a  superior  dignity  to  his  own,  and  might  accord- 
ingly, from  the  assets  of  the  estate,  retain  the 
amount  due  to  him. 

The  Statute  of  Limitations  cannot  be  interposed 
in  bar  of  the  exercise  of  such  right  of  retainer. 

An  appeal  does  not  lie  for  a  mere  error  in  ngures 
in  carrying  out  a  principle  of  apportionment  in  the 
distribution  of  funds  among  creditors :  the  remedy 
is  by  motion  or  by  bill  of  review. 

Nor  does  an  appeal  lie  from  an  order  or  decree  in 
chancery  refusing  to  displace  an  executor  and  to 
appoint  a  receiver  in  his  stead.  A  question  resting  in 
discretion  in  the  court  below  cannot  be  reviewed  by 
appeal. 

A  decree  will  not  be  reversed  merely  because  an 
injunction  is  dissolved  previous  to  the  coming  in  of 
the  answers  of  all  the  defendants,  where  there  are 
several  defendants  in  a  cause. 

Citations— 2  Madd.  Ch.,  537 ;  16  Wend.,  369 ;  2  Johns. 
Ch.,  149 ;  1  Pet.,  193,  213,  214 :  I  Ves.,  Sr.,  98;  1  Eden., 
130;  4  Taunt.,  326;  17  Mart.  (La.)  371;  2  Wms.  Ex.,  685. 
1033-10*5;  1  Story,  Eq.,  519-522 ;  Ham,  Assets,  271 :  5 
Dowl.  &  R.,  106 ;  3  Barn.  &  C.,  254 :  Ridgw.  R.  t. 
Hardw..  194 ;  2  Rose,  Cas.  in  Bankr.,355;  14  East.,  582; 
2  Leigh,  19;  5  Vt.,  97:  3  Miller,  La.,  154;  5  Wh., 
277 ;  1  Ves.  &  B.,  103, 110,  111 ;  14  Johns.,  404 ;  3  Pa., 
57;  5  Co.,  44 ;  14  Serg.  &  R.,  424 :  9  Cr.,  28 ;  7  Johns., 
207;  2Inst.,  183,  Branch's  Princips.;  3  Paige,  373;  5 
Paige,  632 ;  1  Ves.,  Jr.,  280 ;  1  Madd.,  55 ;  4  Sim..  607: 1 
Russ.  &.  M.,  602:  3  Deac.  &  C.,  218:  14  East,  582:  2 
Ves.  &  B..  54:  3  La.,  154;  Bridg.  Ch.  Cas.,  194;  1  Johns. 
Cn.,  183  ;  11  Johns..  122;  6  Johns.  Ch.,  250;  1  Hopk., 
429 ;  Hoffm.  Ch.  Pr.,  320 ;  1  Bos.  &  P.,  630. 

\  PPEAL  from  chancery.  Apr.  27,  1824,  A. 
J\.  Gracie,  C.  King  and  W.  Gracie,  constitut- 
ing the  firm  of  Archibald  Gracie  &  Sons,  exe- 
cuted an  assignment  to  C.  Wilkes  and  J. 
Gopdhue,  of  the  City  of  N.  Y.,  whereby,  after 
reciting  that  they  were  indebted  to  certain  per- 
sons named  in  a  schedule  annexed  to  the  as- 
signment, in  the  amounts  set  opposite  to  their 
respective  names,  which  debts  they  alleged  they 
were  then  unable  to  pay,  but  were  willing  to 
provide  for  the  payment  and  security  thereof; 
and  after  also  reciting  that  they  (the  assignors) 
were  justly  and  legally  entitled  to  claim  from 
the  Government  of  Great  Britain  restitution  for 
losses  sustained  by  them  on  account  of  the  il 
legal  and  unjust  seizure,  capture  and  detention 
32<)*]of  certain  vessels  and  *cargoes,the  prop- 
erty of  the  assignors,  by  vessels  of  war  belong- 
ing to  the  Government  of  Great  Britian,  which 
claimswere specified  in  aschedulealso annexed, 
they  assigned  and  transferred  the  said  claims  to 
Wilkes  and  Goodhue,  to  hold  the  same  and  the 
proceeds  and  moneys  that  might  be  recovered 
thereon  in  trust,  to  pay  and  discharge  the  debts 
due  and  owing  to  the  several  creditors  named 
in  the  schedule  above  referred  to,  who  should 
become  parties  to  the  assignment,  if  there 
should  be  a  sufficiency  for  that  purpose,  and  if 
there  should  not  be  sufficient,  then  to  pay  the 
same  ratably  and  proportionably.  Next  fol 
lowed  a  release  on  the  part  of  the  creditors  to 
C.  King  and  W.  Gracie,  discharging  them  of 
and  from  all  actions,  causes  of  action,  claims 
and  demands  whatsoever,  by  reason  of  any 
cause,  matter  or  thing  whatever.  Then  came 
a  covenant  on  the  part  of  Archibald  Gracie, 
that  if  the  amount  of  moneys  to  be  received 
from  the  British  Government  upon  the  claims 
assigned,  should  prove  insufficient  to  pay  the 
386 


several  debts  mentioned  in  the  schedule,  "  that 
then  and  in  that  case  such  deficiency  shall  be 
made  up  and  paid  out  of  any  moneys  which 
shall  or  may  be  recovered  and  received  by  the 
said  Archibald  Gracie,  his  executors,  adminis- 
trators or  assigns,  of  or  from  the  French  Gov- 
ernment, for  or  on  account  of  certain  large 
claims  and  demands,  which  he  the  said  Archi- 
bald Gracie  now  has  on  the  said  French  Gov- 
ernment; and  that  such  deficiency  shall  be  paid 
out  of  said  moneys  when  and  as  soon  as  the 
same  shall  be  received  by  the  said  Archibald 
Gracie,  his  executors,  administrators  or  as- 
signs." A  number  of  the  creditors  named  in 
the  schedule  became  parties  to  the  assignment 
by  affixing  their  names  thereto,  among  whom 
were  Nehemiah  Rogers  and  his  three  sons, 
Samuel,  Edward  and  George,  transacting  busi- 
ness under  the  name  of  Nehemiah  Rogers  & 
Sons.  Another  of  the  creditors  whose  name  ap- 
pears subscribed  to  the  assignment  is  Alexan- 
der Hosack.  During  the  lifetime  of  Archibald 
Gracie,  the  creditors  named  in  the  schedule  re- 
ceived 35  per  cent,  upon  the  amount  of  their 
demands,  as  the  proceeds  of  the  claims  upon 
the  Government  of  Great  Britain.  In  Apr., 
1829,  Archibald  Gracie  died,  leaving  behind 
him  a  last  will  *and  testament,  dated  in  f*tt2 1 
1817,  whereby  he  appointed  Nehemiah  Rogers 
and  two  other  persons  executors  thereof.  The 
claims  of  Archibald  Gracie  against  the  French 
Government  having  been  prosecuted,  the  Com- 
missioners of  the  Government  of  the  U.  S.  act- 
ing under  the  Treaty  made  with  France  on  the 
subject  of  spoliations  on  our  commerce.  May 
18,  1836,  issued  certificates  to  Nehemiah  Rog- 
ers, as  surviving  executor  of  Archibald  Gracie, 
allowing  his  claims  to  the  amount  of  $120,- 
893.20,  on  which  he  was  entitled  to  receive 
about  $73,000.  In  anticipation  of  the  issuing 
of  those  certificates,  a  bill  in  chancery  was  pre- 
pared May  17,  1836,  to  be  filed  by  the  execu- 
tors of  Alexander  Hosack,  one  of  the  creditors 
named  in  the  schedule  annexed  to  the  assign- 
ment of  Archibald  Gracie  &  Sons,  praying  (hat 
Rogers  might  be  enjoined  from  receiving  the 
money  awarded  under  the  French  Treaty.  In 
this  bill  the  complainants,  after  setting  forth 
the  assignment  executed  by  Gracie  &  Sons, 
stated  that  in  1824  a  judgment  was  obtained 
by  their  testator  against  Gracie  &  Sons  for  a 
sum  exceeding  $19,000;  that  the  claims  of 
Gracie  on  the  French  Government  had  been 
presented  by  Nehemiah  Rogers,  and  had  been 
admitted  and  allowed  to  an  amount  exceeding 
$127,000;  that  doubts  had  arisen  as  to  the  dis- 
tribution of  the  moneys  to  be  received  under 
such  allowance,  it  being  pretended  by  some 
persons  interested  in  the  fund  that  the  credit- 
ors of  Gracie  had  released  their  debts  by  be- 
coming parties  to  the  assignment, and  were  only 
entitled  to  claim  under  the  coveLant  contained 
therein,  and  also  that  the  debts  were  dis- 
charged by  the  effect  of  the  Statute  of  Limita- 
tions, so  that  it  bad  become  difficult  to  settle 
the  claims  of  the  different  parties  without  the 
aid  of  a  court  of  equity.  They  further  stated 
that  Nehemiah  Rogers  was  81  years  old,  that 
he  claimed  to  be  a  creditor  of  Archibald  Gracie 
to  an  amount  beyond  the  sum  specified  in  the 
schedule  annexed  to  the  assignment,  and  that 
they  believed  from  the  involved  and  precari- 
ous state  of  his  affairs  that  it  was  unsafe  that 
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he,  as  a  trustee  or  executor,  should  receive  the 
funds  of  the  estate  of  Archibald  Grade  for  dis- 
tribution; and  in  support  of  this  opinion  they 
322*]  stated  a  variety  of  facts  in  *relation  to 
the  business  and  affairs  of  Nehemiah  Rogers; 
and  also  stated  that  no  account  had  been  ren- 
dered by  him  in  his  character  as  executor. 
They  prayed  that  he  might  be  decreed  to  ren- 
der an  account;  that  he  might  be  restrained  by 
injunction  from  receiving  the  moneys  allowed 
under  the  French  Treaty,  or  certificates  for  the 
same;  and  that  a  receiver  might  be  appointed 
to  take  charge  of  all  the  outstanding  assets  of 
the  estate  of  Archibald  Gracie.  An  injunction 
was  granted,  but  the  complainants  not  being 
able  to  serve  it  upon  Rogers,  filed  a  supple- 
mental bill  stating  that  he  had  obtained  posses- 
sion of  the  certificates,  and  praying  that  he 
might  be  enjoined  from  parting  with,  negotiat- 
ing or  in  any  way  using  the  same.  This  in- 
junction was  granted  and  served.  The  com- 
plainants then  presented  a  petition  praying  for 
an  order  that  Rogers  surrender  the  certificates 
to  the  clerk  of  the  Court  of  Chancery,  until  a 
receiver  should  be  appointed  to  receive  the 
same  and  the  moneys  payable  thereon.  On  the 
hearing  of  this  petition  Rogers  produced  affi- 
davits to  show  both  his  ability  to  discharge  the 
trusts  confided  to  him,  and  his  perfect  solven- 
cy. The  Vice- Chancellor,  however,  granted  the 
prayer  of  the  petition,  directing  the  certificates 
to  be  delivered  to  the  clerk,  and  a  power  of  at- 
torney to  be  executed  authorizing  the  clerk  to 
receive  the  moneys  due  thereon  and  all  other 
moneys  and  effects  mentioned  in  the  several 
bills  filed  by  the  complainants.  In  the  origi- 
nal bill  filed  in  this  case,  another  matter  al- 
leged by  the  complainants  to  be  connected  with 
the  French  claims,  was  also  stated;  they  set 
forth  that  Archibald  Gracie,  in  his  lifetime, 
obtained  a  judgment  against  the  Commercial 
Ins.  Co.,  on  a  policy  of  insurance,  for  the  loss 
of  a  vessel  illegally  captured;  that  James  B. 
Murray,  the  surviving  trustee  of  that  Co.,  had 
presented  a  claim  under  the  French  Treaty  on 
account  of  such  capture,  which  had  been  al- 
lowed, and  that  he  was  about  to  receive  a  cer- 
tificate from  the  Commissioners  under  this 
Treaty  to  the  amount  of  $20,000;  that  it  was 
probable  that  Rogers  would  demand  the  same, 
and  they  therefore  prayed,  for  the  reasons  be- 
fore assigned,  that  Rogers  might  also  be  en- 
joined from  receiving  that  sum;  which  in  junc- 
tion was  also  allowed  and  issued.  Previous  to 
:J2:**J*the  order  for  the  delivery  of  the  certifi- 
cates to  the  clerk,  Rogers  put  in  answers  to  the 
-••V.T.I]  bills,  in  which  he  alleged  that  Archi- 
bald Gracie  was  indebted  to  him  in  the  sum  of 
$42,464,  which  as  executor,  he  claimed  the 
right  to  retain. 

From  the  several  decrees  and  orders  made 
by  the  Vice- Chancellor,  Rogers  appealed  to  the 
(/Aa/H0l&>r,who  decided  that  the  alignment  of 
the  French  claims  created  an  equitable  lien  in 
favor  of  the  creditors  who  came  in  under  the 
assignment  HO  as  to  entitle  them  to  a  preference 
over  the  other  creditors,  and  that,  consequent- 
ly.  Rogers  could  retain  only  to  the  extent  of  his 
proportionate  share,  which  the  Chancellor  tdieA 
Hi  $18.172.02.  and  he  modified  the  decree  of 
the  Vie*- Chancellor  accordingly.  The  Chancel- 
lor also  reversed  the  decree  of  the  Yin-Chancel- 
lor enjoining  Rogers  from  receiving  the  money 
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due  from  the  Ins.  Co. ;  and  also  reversed  the 
order  directing  the  execution  of  an  authorily 
to  the  clerk  of  the  Court  of  Chancery  to  re- 
ceive all  moneys  and  effects  belonging  to  the 
estate  of  Archibald  Gracie, except  such  as  weie 
receivable  under  the  certificates, and  as  to  those 
he  modified  the  decree  as  above  stated.  In  all 
other  respects  the  decree  of  the  Vice- Chancellor 
was  affirmed.  See  the  opinion  delivered  by  the 
Chancellor,  6  Paige,  425,  et  seq.t where  also  will 
be  found  a  more  particular  statement  of  the 
case  between  these  parties,  the  arguments  of 
counsel,  and  the  authorities  cited  on  the  hear- 
ing before  the  Chancellor.  From  the  decree 
of  the  Chancellor  both  parties  appealed  to  this 
court. 

The  ca&e  was  argued  in  this  court  by, 
Messrs.  A.  G.  Rogers  and  G.  Griffin,  for 
Rogers. 

Messrs.  J.  Blunt  and  D.  Lord,  Jr.,  for 
Hosack's  Executors. 

Points  insisted  upon  in  behalf  of  the  appellant, 
Nehemiah  Rogers. 

I.  The  appellant  having  accepted  the  execu- 
torship  of  Archibald  Gracie,  and  entered  on 
the  duties  thereof  prior  to  the  year  1830,  had  a 
vested  right  to  retain  for  his  debt  out  of  any 
*then  present  or  future  assets.     Toll.  [*32i 
Ex.,  297.    Weeks  v.  Gore,  3  P.  Wms.,  ».;  War- 
ing v.  Danvars,  1  Pr.  Wms.,  295;  De  Ta&tets  v. 
Shaw,  1  Barn.  &  Aid.,  664;  Ram,  Assets,  271; 
Toll.  Ex.,  415;  Nones  v.  Barlow,  1  Sim.&  Stu., 
588. 

II.  The  covenant  of  Archibald  Gracie  in  the 
assignment,  dated  Apr.  27,  1824,  to  pay  out  of 
his  French  claims  the  deficiency.if  any, arising 
out  of  the  assignment  of  the  English  claims 
thereby  assigned,  was  not  an  equitable  assign- 
ment or  mortgage  of  said  French  claims,  so  as 
to  give  the  creditors  a  specific  lien  thereon, 
that  covenant  being  a  personal  covenant  mere- 
ly.    Bradley  v. ,  Ridg.  Ch.  Cas.,  194  ;  Ex 

parte  Haywood,  2  Rose,  855;  Wtiluimsv.  Everett, 
14  East,  582  ;  Clayton  v.  Fawcelt,  2  Leigh.  19  ; 
Brainard  v.  Barton,  5  Vt..  97.  To  the  point  of 
the  covenant  being  a  several  and  not  a  joint 
covenant,  see  5  Dowl.  &  R.,  106;  3  Barn.&C., 
254;  5  Price,  529;  1  Saund.,  153,  n.  1;  Chit  Pi., 
ed.  of  1825,  pp.  8,  6,  and  cases  cited;  Serrante 
v.  James,  10  Barn.  &  C.,  410  ;   1  Johns.  Cas., 
319;  1  East, 407;  2  Mod.. 82;  Com.Land.&  Ten., 
ed.  of  1880,  pp.108,  456;  8  Mass..  462. 

III.  This  is  virtually  an  attempt  to  call  in 
the  aid  of  the  Coupt  of  Chancery,  to  decree  a 
specific  execution  of  a  personal  covenant  for 
the  payment  of  money. 

IV.  "The  appellant,  Nehemiah  Ropers,  bad 
a  right  to  the  possession  of  all  (he  assets  until 
after   the  final  decree  in  the  the  cause,  or  at 
least  he  should  not  have  been  deprived  of  such 
possession  on  mere  motion  before  answer. 

V.  At  all  events,  the  appellant's  claim  to  re- 
tain for  his  own  debt,  ought  not  to  have  been 
disturbed  until  the  final  hearinjr  and  decree  in 
the  cause.  Orphan  A»ylum  v.McCartet,  \  Hopk., 
429  ;  2  Atk  ,  126  ;  18  Vet,  4  ;  2  Eq.  Cas.  Ahr., 
420;  Wil.  Ex.,  120,  122;  /d.,1251,  112;  5  Johns. 
Ch..  158. 

VI.  The  decrees  are  erroneous  in  ordering 
any  port  of  themonevs  received  from  the  Com- 
nii-  i"i,rr-.   under  the   French  Treaty,  to  be 
brought  into  court,  and  in  not  dissolving  the 
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injunction  in  Mo.  To  the  point  that  these  are 
not  equitable  assets,  see  Story,  Eq.,  519,  520- 
325*]  522  ;  2  Wil.  *Ex.,  1033-1085  :  2  Atk., 
50;  Jeremy,  Eq.  Jur.,  525;  1  Johns.  Ch.,  119. 

Points  insisted  upon  in  behalf  of  the  respondents, 
Hosack's  Executors. 

I.  The  deed  of  Apr.  27,  1824,  operated  to 
create  a  specific  lieu  and  claim  upon  the  mon- 
eys to  be  recovered  by  Archibald  Gracie,  his 
executors,   administrators  or  assigns,  on  ac- 
count of  his  claims  on  the  French  Government 
in  that  deed  mentioned.     See  Bradley  v.  Root, 

5  Paige,  640;  Fashion  v.  Atwood,  2  Ch.  Cas..6, 
36;  Pow.  Cont.,  317;  Beckley  v.  Newland,  2  P. 
Wms.,  182;  Wright  v.  Wright,  1  Ves.,  Sr.,  409, 
412  ;  3  Keb.,  304;  Co.  Litt.,  Butler's  n.,  145- 
232,  236;  Winch  v.  Keely,  1  T.  R.,  Q22;Yeatesv. 
Grove,  1  Ves..  Jr.,  280;  Row  v.Daicson,  1  Ves., 
Sr.,  332;  Ex parte  Perfect,  Mont.,  25;  3  Deacon 

6  C.,  218.  334;  Lett  v.  Morris,  4  Sim.  Ch.,  607; 
1  Madd.,  55,  331  ;  4  Bro.  Ch.,  6,  64  ;  1  Sim.  & 
Stu.,  590,  607  ;  Ex  parte  South,  3  Swanst.,  392. 

II.  That  deed  being  in  its  nature  a  general 
arrangement  betweer  a  debtor  and  his  credit- 
ors.gave  a  right  to  a  ratable  distribution  of  the 
fund  among  all  the  creditors  entitled  under  the 
deed,  without  preference  of  one  over  another. 
See  New.  Cont.   ch.  25,  p.  414;  Rosev.  Leices- 
ter, 4  East,  372;  Morris  v.  Bk.,  2  Cas.  t.  Talb., 
218  ;  Moses  v.  Murgatroyd,  1  Johns.  Ch.,  130  ; 
Ellis,  201,  206;  Wadeson  v.  Richardson,  1  Ves. 

6  B.,  103,  110. 

III.  By  the  operation  of  that  deed  upon  the 
debts  of  the  creditors  assenting  thereto,  such 
debts  were  released  at  law,  anal  will  be  upheld 
in  equity  only  in  subordination  to  the  equita- 
ble rule  of  a  ratable  distribution.     See  Cheet- 
ham  v.  Ward,  1  Bos.  &  P.,  630;  10  Johns.,  518; 

7  Id.,  207  ;  Co.  Litt.,  232 ;  Kirby  v.  Taylor,  6 
Johns.  Ch.,250. 

IV.  By  the  covenants  in  the  deed  of  Apr.  27, 
1824.  N.  Rogers,  if  entitled  to  retain,  can  only 
retain  for  his  ratable  share  of  the  fund  ;  and 
this  has  been  allowed  on  his  own  statement  of 
the  amount.     See  Ram,  Assets,  271;  Hopton  v. 
Dryden,  Prec.  in  Ch.,  181;  2  Ch.  Cas.,  54. 
326*]     *V.  By  the  rules  of  law  and  equity, 
applicable  to  general  agreements  between  debt- 
or and  creditors,  any  right  of  retainer  which 
might  have  arisen  under  any  previous  act  of 
any  of  the  parties,  debtor  or  creditors  (as  the 
will  of  A.  Gracie  in  the  present  case),  was 
waived  by  the  coming  into  such  general  ar- 
rangement.    See  Rose  v.  Leicester,  4  East,  372; 
McKemie  v.  McKemie,  16  Ves.,  372  ;  2  T.  R., 
64;  Sadler  v.  Jackson,  15  Ves.,  52;  Jack-man  v. 
Mitchell,\^  Id.,  581;  Ellis.tit.  Debtor  and  Cred- 
itor, 200-202,  206  ;  Ram,  Assets,  271;  2  Eq. 
Cas.  Abr.,426;  Hopton  v.  Dryden,  Prec.  in  Ch., 
181. 

VI.  Nehemiah  Rogers,  as  surviving  execu- 
tor of  Archibald  Gracie.  was  as  executor  a 
mere  trustee  of  the  fund  in  question;  and  it  is. 
of  course,  on  application  of  parties  entitled,  to 
require  payment  into  court  of  moneys, to  which 
the  executor  in  his  own  right  has  no  title.  See 
Strange  v.  Harris,  3  Bro.  Ch.Cas.,  365;  Jordan 
v.  Rothbey,  3  Ves.,  572;  Blake  v.  Blake,  2  Sch. 
«fe  L.,  26;  Tare  v.  Harrison,  2  Conn.  Ch.  Cas., 
377;  Vigrass  v.  Binfield,  3  Madd.,  62  ;  Langley 
v.  Hawk,  5  Id. ,  46  ;  Mortlock  v.  Lethes,  2  Mer. 
Ch.,  491;  Jenkins  v.  Jenkins,  1  Paige,  243  ;  10 
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Johns.,  65,  522;  12  Id.,  276;  2  Sim.  &Stu.,217; 
1  Story,  Eq.,  506.  507. 

VII.  Nehemiah  Rogers,  as  such  executor 
and  trustee,  sets  up  claims  in  hostility  to  his 
trust,  and  ought  not  to  be  allowed  against  the 
will  of  the  parties  interested  in  the  fund,  and 
under  the  circumstances  of  his  extreme  age,  the 
probable  duration  of  the  suit  for  the  adminis- 
tration of  the  fund,  his  own  hostile  claims  and 
conduct,  and  the  situation  of  his  own  estate.,  to 
be  permitted  to  hold  and  administer  the  body 
of  the  fund.  See  1  Jac.  &  W.,  112;  Grant.Ad- 
vice  to  Trustees,  42;  Gordon  v.  Rothbey.  8  Ves., 
572;  Andrews  v.  Powys,  2  Bro.  PI.  C.,  476;  12 
Ves.,  4;  Lupton  v.  Lupton,  2  Johns.  Ch.,  627 ; 
Haggarty  v.  Duane,  1  Paige,  321. 

VIII.  Nehemiah  Rogers,as  executor  or  trust- 
ee, has  no  right  to  use  the  trust  fund  for  his 
own  purposes,  nor  to  mix  it  with  his  own  es- 
tate, which  would  embarrass  the  trust;  he.there- 
fore,  can  sustain  no  injury  by  a  deposit  of  the 
trust  fund  *under  the  order  of  the  court,  [*3  2  7 
for  its  protection  ;  and  his  purpose  to  possess 
himself  of  it  against  the  consent  of  the  credit- 
ors of  A.  Grade's  estate,  for  the  purpose  of  an 
unequal  distribution  in  his  own  favor.rendered 
him  an  unfit  depository. 

IX.  The  circumstances  of  the  case  stated  in 
the  bill  of  complaint  require  an  account  to  be 
taken  of  the  debts  provided  for  in  the  deed  of 
Apr.  27,  1824,  of  the  funds  realized,  and  with 
the  trust  character  attached  to  the  latter,  re- 
quire the  jurisdiction  of  a  Court  of  Chancery. 

X.  Where  a  fund  is  in  dispute.the  court  will 
order  it  to  be  brought  in  and  invested  for  the 
security  and  benefit  of  the  claimants. 

Points  insisted  upon  in  behalf  of  Hosack's  Exec- 
utors, on  tJie  cross-appeal. 

I.  The  amount  of  $13,172.02,  allowed  to  be 
retained  as  the  ratable  share  of  Nehemiah  Rog- 
ers, was  more  than  his  proportion  on  the  prin- 
ciples of  the  order  itself.     That  proportion 
ought  to  have  been  thus  stated,   viz.:     As 
$255,905,  the  amount  of  all  the  debts,  is  to 
$73,000,  the  amount  of  the  French  fund,  so  is 
$42,464,  the  debt  of  N.  Rogers,  as  by  him  stat- 
ed, to  $12,113,  the  true  proportion,  instead  of 
$13,172.12. 

II.  The  claim  upon  the  French  Government 
for  the  loss  of  Gracie's  property  insured  with 
the  Columbian  Ins.   Co.,  was  a  part  of  the 
claims  on  France,  comprehended  in  the  deed 
of  Apr.  27,  1824,  whether  A.  Gracie  retained 
a  lien  on  it  or  not.  The  question  was  as  to  the 
actual  or  legally  implied  intention  of  A.  Gra- 
cie, rather  than  as  to  the  right  of  absolute  prop- 
erly in  a  spes  recuperandi. 

III.  Until  actual  payment  in  full  of  a  total 
loss  of  property  insured,  the  insured  has  an  in- 
terest in  property  abandoned  as  security  for 
his  payment;  and  until  an  actual  deed  of  ces- 
sion of  the  property,  all  remedies  must  be  pur- 
sued in  the  name  of  the  insured.     See  Gracie 
v.  Ins.  Co.,  8  Johns.,  245;  Randall  v.  Cockran, 
1  Ves.  Sr.,  98,  and  1  Eden,  130. 

IV.  If  the  claim  for  the  money  in  the  hands 
of  the  trustee  of  the  Commercial  Ins.  Co.  is  not 
comprehended  *in  the  deed  of  Apr.  27,  [*328 
1824,  and  N.  Rogers  has  any  right  as  executor 
to  retain  it,  then  it  ought  to  be  taken  into  ac- 
count upon  his  debt;  and  either  he  is  to  be 
postponed  claiming  under  the  deed  of  Apr.  27, 

WEND.  18. 


1837 


ROGERS  v.  HOBACK'S  EX'KS. 


328 


1824,  until  the  other  creditors  have  received  an 
equal  per  centage.or  he  can  only  receive  a  rata- 
ble dividend  from  the  French  fund  under  that 
and  in  respect  to  the  balance  of  his  debt,  after 
deducting  the  money  realized  from  the  first 
mentioned  claim. 

V.  The  decree  appealed  from  ought  to  be  so 
modified  as  to  allow  to  the  defendant,  N.  Rog- 
ers, to  retain,  on  his  accountable  receipt,  only 
a  ratable  proportion  of  the  money,  payable  on 
the  certificates  in  his  name  as  executor  and  in 
Murray's  name  as  trustee;  and  to  require  him  to 
pay  into  the  clerk's  hands  for  investment  all  the 
residue,  deducting  the  executor's  commissions. 

VI.  No  answer  has  been  filed  by  Samuel 
Rogers,  Henry  Rogers  and  Edward  N.  Rogers: 
and  it  is  contrary  to  the  practice  in  courts  of 
equity  to  dissolve  injunctions  when  the  parties, 
charged  with  actual  knowledge  of  the  facts 
charged  in  the  bill  of  complaint, have  not  fully 
answered.     See  Eden,  Injunc.,  59,  66;  Row- 
croft  v.  Donaldson,  1  Fowl.  Ex.  Pr.,  286;  Bo- 
lieme  v.    Porter,   Barn.    Ch.,  352;  Depeyster  v. 
Graves,  2  Johns.  Ch.  Cas.,  148;  Satterlee  v. 
Bargy,  3  Paige,  142. 

Points  insisted  upon  in  behalf  of  Rogers,  on  the 
cross-appeal. 

I.  The  defendant,  Nehemiah  Rogers,  was 
entitled  to  retain  his  commissions  on  the  whole 
amount  of    the  moneys  received  under  the 
French  Treaty. 

II.  He  was  entitled  to  retain  the  dividend  of 
hie  debt,  even  on  the  principle  that  the  cove- 
nant of  Archibald  Oracie  contained  in  the  as- 
signment of  Apr.  27,  1824,  was  an  equitable 
assignment  or  mortgage. 

in.  The  Chancellor  was  right  in  reversing 
the  decree  of  the  Vice- Chancellor,  denying  the 
dissolution  of  the  injunction  issued  against  the 
defendants,  Nehemiah  Rogers  and  James  B. 
Murray,  as  to  the  moneys  due  and  payable 
from  the  said  James  B.  Murray,  as  trustee  of 
.329*]  the  Commercial  Ins.  *Co.,  to  the  estate 
of  the  testator,  Archibald  Gracie,  mentioned  in 
the  pleadings  in  this  cause. 

IV.  The  Chancellor  was  right  in  dissolving 
all  other  injunctions  issued  in  said  cause  other 
than  as  to  the  French  funds,  even  on  the  sup- 
position that  the  injunction  ought  to  be  re- 
tained as  to  those  French  funds. 

V.  The  respondent  claims  the  right  of  in- 
voking, on  the  argument  of  this  appeal,  all  the 
points  made  by  him  on  his  appeal  from  certain 
parts  of  the  decree  of  the  Chancellor  of  Apr.  4, 
1837.  made  in  the  above  cause. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Justice  Co  wen.  One  of  the  points  sought 
to  be  raised  on  these  appeals  is  certainly  pre- 
mature. Assuming  that  the  principle  of  ap- 
portionment adopted  by  the  Chancellor  under 
the  articles  of  1824,  is  to  stand,  the  error  of 
$1,000  in  calculating  the  arithmetical  distribu 
tion  should  have  been  corrected,  or,  at  least,  a 
motion  should  have  been  made  for  that  pur- 
pose  in  the  court  below;  and  that  motion  might 
still  be  made  on  remitting  the  proceedings, 
though  accompanied  with  our  order  of  affirm- 
ance. The  Chancellor'*  order  in  which  the  mis- 
take lies  was  interlocutory;  and  nothing  is  bet- 
ter settled  than,  that  before  enrollment,  all 
slips  in  the  drawing  and  entering  of  such  an 
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order  are  amendable  on  summary  application. 
Clearly,  it  is  not  the  subject  of  an  appeal,  at 
least,  until  the  motion  shall  have  been  made 
and  denied.  Could  we  suppose  such  a  mistake 
to  be  carried  through,  and  introduced,  in  de- 
spite of  resistance,  into  the  enrolled  decree,  a 
bill  of  review  or  appeal  might  be  necessary; 
though  I  hardly  think  this  would  be  so  upon 
an  error  resting  in  mere  calculation,  and  appa- 
rent on  the  face  of  the  decree.  2  Madd.  Ch.,  537. 

Nor  will  this  court,  in  general,  interfere  on 
appeal  with  the  discretion  of  the  Court  of  Chan- 
cery; and  the  rule,  I  imagine,  applies  to  that 
branch  of  the  order  now  in  question,  which  re- 
tains Mr.  Rogers  in  the  general  administration 
of  Oracle's  estate.  An  executor  or  other  trust- 
ee is  treated  as  a  quasi  officer  of  the  Court  of 
Chancery,  and  is  often  removed  *for  [*33O 
misbehavior  in  his  trust — for  insolvency  or  in- 
competency,  either  upon  bill,  motion  or  peti- 
tion. In  this  case,  the  Chancellor  thought  there 
was  no  foundation  of  any  sort  established  by 
the  evidence  for  taking  away  the  trust  confid- 
ed to  Mr.  Rogers  by  the  testator;  and  certainly 
a  very  slightcase,  if  any,  was  made  out  against 
him.  Such  cases  are  almost  always  to  be  made 
out  by  circumstances  and  degrees  of  proof, 
upon  tiie  weight  and  effect  of  which  diffen-nt 
men  may  come  to  different  conclusions;  and 
where  there  is  room  for  doubt,  it  seems  to  me 
that  a  court  of  appeal  ought  not  to  disturb  the 
decision.  The  great  age  of  Mr.  Rogers,  the 
protracted  nature  of  this  litigation,  and  the  in- 
ducement of  one  who  retains  the  fund  still  to 
spin  out  the  litigation  beyond  its  ordinary 
length,  are  urged  as  reasons  for  bringing  the 
whole  estate  under  the  administration  of  the 
court.  But  there  is  nothing  in  all  this  impera- 
ative  upon  the  Chancellor;  it  is  an  argument 
still  addressed  to  his  discretion.  We  may  dif- 
fer from  him  as  to  the  circumstances  of  excuse 
upon  which  he  has  refused  to  set  aside  a  reg- 
ular default,  yet  we  held  at  the  last  lerm, Row- 
ley v.  Van  Benthuysen,  16  Wend.,  869,  that  we 
ought  not  for  that  reason  to  open  the  default 
on  appeal.  Indeed,  I  understand  the  line  of 
authority  to  stand  almost  without  exception, 
that  to  warrant  a  reversal  upon  appeal  from 
chancery,  some  definite  rule  of  law  or  equity 
must  appear  to  have  been  violated. 

Another  point;  that  the  injunction  was  dis- 
solved before  all  the  answers  of  those  defend- 
ants charged  with  actual  knowledge  had  come 
in,  is  in  a  great  measure  a  mere  point  of  prac- 
tice. It  is  answered  first  by  a  denial  of  the 
fact,  and  the  printed  cases  do  not  appear  to  be 
so  framed  as  to  raise  the  question.  They  should 
have  stated  the  want  of  those  answers,  at  least; 
for  I  do  not  see  how  we  can  otherwise  be  jus- 
tified in  assuming  that  the  point  was  made  be- 
fore the  Chancellor.  He  says  nothing  of  it  in 
his  opinion,  and  the  absent  answers  mentioned 
in  the  point  are  only  those  of  Samuel,  Henry 
and  Edward  N.  Rogers.  I  presume,  that  had 
the  least  difficulty  been  raised  on  this  ground, 
it  would  have  been  obviated  at  once,  by  filing 
their  answers,  if  that  *had  not  already  [*JJ.'t  1 
been  done.  The  answer  of  Nehvmiah  Holers 
being  in,  and  he  being  able  to  speak  po>i(ivdy 
aa  to  all  the  facts  upon  which  the  injunction 
depended.il  is  most  likely  that  thin  technical  ob- 
jection was  waived, or  that  Honu-thing  apiwarcd 
to  render  it  inapplicable  to  this  particular  case. 
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The  pofnt.as  it  stands  here  in  the  abstract,  cer- 
tainly lays  down  the  general  rule  of  practice  cor- 
rectly; but  it  is  many  times  relaxed  in  the  dis- 
cretion of  the  Chancellor.  Depeyster  v.  Grave*, 
2  Johns.  Ch.,  149. 

The  points,  so  far,  have  but  little  connection 
with  the  merits  ;  and  it  appears  to  me  that  the 
Ins.  Co.  fund  can  be  also  easily  disposed  of, 
whatever  conclusion  the  court  may  arrive  at 
upon  the  more  difficult  and  certainly  more  im- 
portant question  in  the  cause.  The  right  to 
that  fund  must  be  governed  by  a  well  settled 
rule  in  the  law  of  insurance.  Grade  having 
sustained  a  total  loss  of  his  property  insured, 
by  capture  under  the  illegal  decrees  of  France, 
abandons  to  the  underwriters  all  hope  of  recov- 
ery, and  obtains  a  judgment  for  the  sum  due 
on  the  face  of  his  policy.  The  abandonment 
being  rightfully  made,  operated  as  an  assign- 
ment of  all  interest  covered  by  the  policy  in 
the  property  insured,  together  with  all  claim 
against  France  for  the  damage  done  to  the  as- 
sured, Comegy*  v.  Vasse,  1  Pet.,  193  ;  so  that 
the  claim  stood  in  the  name  and  right  of  the 
underwriters.  All  this  was  long  before  Gracie 
undertook,  by  the  articles,  to  appropriate  his 
general  French  claims  to  the  payment  of  Rog- 
ers and  certain  other  creditors,  between  whom 
the  controversy  now  exists.  Before  the  date  of 
those  articles,  it  had  ceased  to  be  his  claim  ;  it 
belonged  to  another,  and,  as  the  C/iancellor  re- 
marks, whether  his  executor  can  now  pursue 
the  money  paid  by  France  specifically,  and  as 
security  for  the  unpaid  balance  of  the  debt  due 
upon  the  policy  or  not,  the  money  when  paid 
by  the  trustee  will  be  unappropriated  assets  ; 
as  much  so  as  if  it  were  due  and  paid  to  Gra- 
cie's  estate  on  a  promissory  note.  If  it  be  so, 
then  it  is  not  denied  that  Rogers  had  the  right 
to  retain.  The  ground  taken  is,  that  until  act- 
ual payment  by  the  underwriter,  he  has  but  an 
inchoate  conditional  right;  but  I  find  no  coun- 
tenance given  to  such  a  doctrine  in  any  book 
35J2*]*  nn  the  law  of  insurance,  nor  any  ad- 
judged case.  On  the  contrary,  all  the  authori- 
ties are  that  the  assignment  becomes  absolute 
from  the  time  of  the  abandonment.  It  was  not 
too  strongly  put  upon  the  argument ;  the  deed 
of  a  man's  farm  could  not  operate  more  clear- 
ly to  change  the  legal  right.  That  an  abandon- 
meet  passes  to  the  underwriter  all  the  claim  of 
the  assured  against  a  foreign  government  on 
account  of  illegal  capture,  was  held  by  the  Su- 
preme Court  of  the  U.  S.  in  respect  to  the  late 
claims  of  our  merchants  upon  Spain.  Comegys 
v.  Va*se,  1  Pet.,  193,  213,  et  seq.  Mr.  J.  Story, 
who  delivered  the  opinion  of  the  court,  exam- 
ined almost  every  material  authority.and  among 
others  that  of  Randall  v.  Cochran,  1  Ves.,  Sr., 
98,  wherein  Ld.  Hardwicke  is  supposed  by  the 
counsel  for  the  creditors,  to  have  laid  some 
stress  on  actual  payment  of  the  loss.  Blaupot  v. 
Da  C'onta,  1  Eden,  130,  is  but  a  counterpart  of 
the  case  in  Vesey.  The  result  to  which  Mr.  J. 
Story  came  is  thus  expressed  by  him,  at  p.  214 
of  1  Pet.  :  "The  law  gives  to  the  act  of  aban- 
donment, when  accepted,  all  the  effects  which 
the  most  accurately  drawn  assignment  would 
accomplish."  It  is  true  that  there  too,  as  is  gen- 
erally the  case,  an  actual  payment  of  the  loss 
had  been  made  ;  but  no  additional  influence 
•whatever  is  ascribed  to  that  circumstance.  The 
words  of  Marshall  and  Park,  in  their  treatises 
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on  insurance,  are  quoted  and  approved.  These 
look  to  the  abandonment  alone  as  having  the 
effect.  They  say  the  spes  recuperandi  is  com- 
pletely gone  and  passed  to  the  underwriter  by 
that  act,  and  put  down  this  as  the  very  reason 
why  he  is  liable  to  a  full  recovery.  It  is  like 
an  assignment  of  a  chose  in  action,  on  a  prom- 
ise by  the  assignee  to  pay  the  price,  instead  of 
an  actual  payment.  Surely  the  chose  is  none 
the  less  transferred  because  the  consideration 
is  not  actually  paid.  It  is  a  sale  on  credit. 
Heath  v.  Hall,  4 Taunt.,  826. In  Mellon  v. Bucks 
cited  by  the  Chancellor  as  17  Mart.  (La.),  371, 
but  which  is  more  commonly  cited  as  5  Mart. 
(N.  S.),  a  mere  abandonment  of  a  cargo,  with- 
out either  acceptance  or  payment,  there  being 
a  legal  right  to  abandon  (which  is  not  disputed 
in  the  case  at  bar),  *was  held  a  com-  [*333 
plete  transfer.  The  language  of  Mr.  J.  Mat- 
thews is  quite  pertinent,  and  speaks  the  sense 
of  all  the  books.  "If,"  says  he,  "the  abandon 
ment  was  made  under  circumstances  which  le- 
gally authorized  such  a  step  on  the  Dart  of  the 
insured,  the  insurers  being  bound  to  indemni- 
fy him  as  for  a  total  loss,  must  be  considered 
as  having  become  owners  of  the  property  which 
was  abandoned,  ipso  facto,  without  any  formal 
acceptance,  but  merely  as  a  consequence  nec- 
essarily following  from  the  nature  of  the  con- 
tract of  insurance."  Such  an  abandonment  was 
held  in  that  case  to  devest  the  interest  of  the 
assured  in  his  goods  insured,  so  that  be  could 
not  sue  the  master  and  owners  as  carriers,  for 
their  omission  to  transport  the  goods. 

But  Gracie  individually  still  retained  large 
claims  for  indemnity  against  France,  which 
having  been  recently  recognized  by  treaty,  the 
Commissioners  certified  them  at  $120,000  and 
upwards,  on  which  the  dividend  to  be  received 
was  about  $73,000.  He  owed  N.  Rogers  &  Sons 
$42,000,  and  N.  Rogers,  ashisexecutor.claims 
to  retain  for  a  balance  of  that  sum.  Upon  this 
simple  statement  of  the  case,  it  is  not  denied 
that  he  has  a  right  to  retain  out  of  legal  assets 
belonging  to  Grade's  estate,  of  which  the 
$73,000  make  a  part.  But  it  is  insisted  that  Mr. 
Rogers  has.  in  equity,  cut  off  his  right  by  join- 
ing~as  a  party  in  the  deed  or  articles  of  Apr. 
27,  1824,  upon  which  we  are  thus  called  to  be- 
stow a  more  particular  consideration.  [The 
judge  here  recites  the  substance  of  the  articles 
of  assignment,  and  then  proceeds  as  follows:] 
Upon  this  state  of  facts,  Rogers  still  claims  the 
common  law  right  to  retain  for  the  whole 
$42,000  due  to  the  late  firm  of  Nehemiah 
Rogers  &  Sons,  after  deducting  the  35  per  cent 
paid  by  the  British  claims.  The  assets  derived 
from  the  French  indemnity  are  legal  assets,  2 
Wms.  Ex.,  1033-1035  ;  1  Story,  Eq.,  519-522, 
not  merely  equitable,  and  therefore  distribu- 
table accordingly  among  creditors  part  passu. 
Ram,  Assets,  271.  I  remarked  before,  that  ap- 
plying, as  we  must  do,  the  law  which  declared 
the  rights  of  executors,  previous  to  the  passage 
of  the  Revised  Statutes,  and  laying  the  articles 
of  agreement  out  of  view,  the  right  of  retainer 
stands  conceded.  *That  right  grew  out  [*334 
of  the  principle  that,  as  the  duty  of  an  execu- 
tor was  often  onerous,  and  by  accepting  the 
trust  such  an  unity  of  the  character  of  debtor 
and  creditor  arose  as  to  take  away  all  remedy 
by  suit,  the  executor  should  be  allowed  this 
preference  over  creditors  whose  claims  were  of 
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•equal  dignity  with  his  own.  2  Wins.  Ex.,  685. 
Has  such  a  unity  been  produced  in  this  case  ? 
Oracle  covenanted  with  Rogers  &  Sons  to  pay 
them  the  balance  of  their  debt  with  the  French 
funds  when  he  should  receive  them.  True,  the 
covenant  is  in  form  to  the  trustees  and  credit- 
ors jointly  ;  but  inured  to  each  severally  ac- 
cording to  their  interests.  For  this  it  is  enough 
to  refer  to  Withers  v.  Bircham,  5  Dowl.  &  Ry., 
106,  briefly  reported  in  3  Barn.  &  C.,  254.  It 
seems  to  me  extremely  plain,  that  had  Gracie 
survived  the  French  Treaty  and  received  the 
money  due  upon  these  certificates,  Rogers  & 
Sons  might  have  sued  him  at  law  for  not  pay 
ing  their  share;  and  that  this  would  have  been 
their  only  remedy,  provided  the  release  of  Gra 
•cie's  two  co-debtors  were  to  have  the  effect  of 
•extinguishing  the  original  claim  against  him. 
Here  is  no  assignment,  no  mortgage  or  pledge, 
no  order,  or  any  other  specific  appropriation  of 
the  French  funds,  but  a  mere  covenant  to  pay 
them  over  on  their  being  obtained  by  the  cove- 
nantor. That  such  an  agreement  does  not  cre- 
ate any  lien,  either  at  law  or  in  equity,  several 
point  blank  cases  were  cited  on  the  argument. 
The  most  direct  cases  are  the  following  :  Brad- 
ley's  case,  Ridgw.  t,  Hardw.,  194;  Exparte  Hey- 
wood  ;  In  the  matter  of  Holmes,  2  Rose.  Cas.  in 
Bankr.,  355  ;  Williams  v.  Everett,  14  East,  582; 
Clay  ton  v.  Faracetfs  Adm'rs,  2  Leigh,  19;  Brain- 
ard  v.  Burton,  5Vt.,  97;  Hagan  v.  Sompeyrac, 
«  La., by  Miller.154;  Mandevillev.  Welch,5  Wh., 
277.  Indeed  among  the  cases  cited  to  show  that 
these  articles  of  agreement  may  be  made  oper- 
ative as  an  assignment,  I  have  been  unable  to 
discover  the  least  countenance  for  such  a  con- 
struction. 

The  result  of  the  cases  cited  is,  that  the  right 
of  Rogers  cannot  be  restricted  in  the  amount 
which  he  is  entitled  to  out  of  the  French  funds 
by  the  mere  principle  of  equitable  lien  as  seems 
to  have  been  supposed  by  the  learned  Chancel- 
JJ35*]  lor  ;  *and  I  think  the  cases  are  clearly 
sustained  by  the  reasons  on  which  they  pro- 
fess to  go.  Rogers  might  retain  them  for  some- 
thing, and  his  right  lay  in  retainer  alone. 

Proceeding  on  the  ground  that  Gracie  was 
released  from  the  original  debts,  a  difficulty 
arises  whether  he  can  retain  to  a  greater  amount 
than  the  Chancellor  has  allowed  him  in  the 
name  of  lien.  There  is,  to  be  sure,  no  express 
agreement  in  the  articles  regulating  the  propor- 
tions in  which  Gracie  should  pay,  provided  the 
French  funds  should  come  short,  as  they  now 
appear  to  have  done,  of  the  balance  to  be  made 
up  ;  and  hence  it  is  supposed  by  the  Messrs. 
Rogers'  counsel,  that  any  of  these  creditors 
might  have  sued  Gracie,  or  his  executor,  upon 
the  covenant,  for  his  entire  original  debt ;  and 
they  deduce  from  that  a  right  of  retainer  co- 
extensive with  the  supposed  right  of  suit.  The 
deduction  may  be  right,  but  the  premises  ap- 
pear to  me  to  be  qufte  doubtful.  The  scope 
and  object  of  the  agreement  appear  to  have  been 
a  full  payment  to  the  scheduled  creditors,  pro- 
vided the  funds  were  adequate,  and  a  pro  rata 
dividend  in  the  event  of  a  deficiency.  Such  is 
the  express  provision  in  respect  to  the  British 
funds  ;  and  although  not  repeated  in  terms 
with  regard  to  the  French  fund,  yet  this  com- 
ing in  us  auxiliary,  being  a  fund  of  the  same 
uncertain  character,  indeed  still  more  so,  and 
the  covenant  to  pay  over  running  to  the  trust- 
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ees  and  all  the  creditors,  and  being  limited  to 
the  moneys  actually  to  be  received,  the  con- 
struction can  by  no  means  be  called  a  forced 
one  which  imports  the  pro  rata  clause  from  the 
assignment  into  the  covenant.  See  Wadeson  v. 
Richardson,  1  Ves.  &  B.,  103,  110.  111.  If  it 
be  excluded,  the  covenant  will  then  read  :  "On 
receiving  whatever  small  amount  of  French 
funds,  I  will  be  liable  to  the  full  extent  of  the 
balance  beyond  what  shall  be  paid  by  the  Brit- 
ish funds."  Such  a  construction  would  seem 
to  be  quite  absurd,  if  we  suppose  an  intention 
to  release  Gracie  from  the  original  demands  ; 
and  the  consequence  following  the  contrary 
and  more  consistent  meaning,  would  be  still  to 
keep  the  right  of  Rogers  at  least  within  the 
boundary  allowed  by  the  Chancellor.  An  ex- 
ecutor cannot  retain  for  more  than  he  could 
have  sued  for  and  recovered,  provided  he  had 
*not  been  executor.  In  this  view  of  [*336 
the  case,  Rogers  would  take  the  same  sum  al- 
lowed by  the  Chancellor  ;  but  that  would  con- 
stitute his  sole  debt  against  the  estate  of  Gracie; 
and  not  being  secured  by  a  pledge  of  the  French 
funds,  these  would  make  a  part  of  the  general 
assets ;  Rogers  taking  out  of  these  assets  his 
debt  due  on  the  covenant,  in  the  name  of  re- 
tainer, instead  of  taking  the  whole  from  the 
French  fund  in  the  name  of  lien.  The  result 
to  him  would  be  the  same,  the  only  difference 
lying  in  the  mode  of  reaching  it.  In  either  way 
he  could  take  no  more  than  his  $12,000  or 
$13,000  due  upon  thecovenant.  lam  perfectly 
satisfied,  however,  both  upon  principle  and  au- 
thority, that  he  has  done  nothing  which  legally 
or  equitably  confines  him  within  such  a  narrow 
boundary  ;  that  the  clause  of  release  does  not 
touch  Grade's  individual  liability  as  it  stood 
originally  ;  nor  did  the  articles,  they  being  but 
a  collateral  security,  work  an  extinguishment 
of  this  or  any  other  of  the  scheduled  debts. 
Day  v.  Leal,  14  Johns.,  404. 

It  is  agreed  by  the  counsel  for  both  parties, 
and  such  is  the  undoubted  rule  of  law,  that  in 
common  legal  effect,  the  release  of  the  two  per- 
sons jointly  indebted  with  Archibald  Gracie 
would  have  operated  to  release  him  also.  The 
rule  has  generally  if  not  universally  been  ap- 
plied, however,  to  cases  where  such  co-debtors 
were  released  without  the  consent  of  the  other. 
The  debt  being  an  entire  thing,  although  each 
is  liable  for  the  whole,  the  destruction  of  all 
claim  as  to  one  or  more,  discharges  the  other. 
One  reason  doubtless  is,  that  it  takes  away  his 
power  to  enforce  the  right  of  contribution 
which  he  would  otherwise  have  agninst  the  re- 
leased debtor,  though  such  reason  standing 
alone  would  only  go  to  work  a  discharge  pro 
tanto.  The  release  is  like  tearing  off  a  seal  from 
a  bond,  which  subverts  the  whole  contract.  It 
loses  its  identity,  and  a  new  contract  cannot  be 
raised  by  the  act  of  the  obligee.  The  same 
legal  effect  would  follow  from  obliterating  or 
tearing  off  the  name  of  one  of  the  several  joint 
makers  on  a  promissory  note.  But  the  case  is 
different  where  the  alteration  is  by  the  consent 
of  all  the  parties,  accompanied  with  an  inten- 
tion that  those  only  should  be  discharged  whose 
names  or  seals  are  torn  off.  *In  the  case  [*.'Jtt7 
supposed,  or  who  are  released  as  in  the  ca-so  at 
bar.  Here  William  Gracie  and  Charles  King 
only  are  released  in  terms,  with  the  consent  of 
Archibald  Gracie,  the  testator.  Why  was  this 
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so  ?  I  can  imagine  no  other  reason  than  the 
one  which  seems  naturally  and  irresistibly  to 
force  itself  upon  the  mind,  the  funds  provided 
were  deemed  but  an  equivalent  for  the  dis- 
charge of  the  junior  partners  ;  a  discharge  not 
sought  for  by  the  testator  their  father,  nor  in- 
tended as  to  himself.  Had  it  been  otherwise, 
we  cannot  suppose  that  the  distinction  would 
have  been  made.  His  covenant  in  respect  to 
the  French  funds  would  have  had  the  same 
force  and  extent  with  as  without  a  release  to 
himself.  His  intention,  therefore,  still  to  re- 
main liable,  for  reasons  satisfactory  to  himself, 
seems  too  plain  for  dispute,  and  we  have  only 
to  inquire  whether  the  structure  of  the  articles 
has  secured  that  object.  Upon  principle  there 
is  nothing  to  prevent  such  an  arrangement. 
One  obvious  mode  of  doing  the  business  would 
be  to  execute  a  separate  and  independent  secu- 
rity for  the  whole.  But  why  is  not  an  assent 
to  a  partial  release  the  same  thing  ?  The  intent 
is  equally  plain,  and  it  seems  to  me  but  another 
form  of  assuming  by  one,  the  joint  debt  of 
three.  The  covenant  or  promise  of  the  two  is 
cut  off,  leaving  it  the  sole  covenant  or  promise 
of  the  other.  In  legal  effect  it  comes  to  that, 
and  may  be  so  treated  in  pleading.  It  might 
have  been  so  treated,  even  before  the  release, 
and  a  several  recovery  had,  if  the  non  joinder 
were  not  pleaded  in  abatement.  The  consent 
is  but  a  waiver  of  that  formal  defense,  and  so 
the  remedy  becomes  clear. 

We  thus  see  that  in  pronouncing  the  original 
debt  to  N.  Rogers  «fc  Sons,  due  from  Grade 
and  undischarged  by  the  release,  we  should  but 
be  carrying  out  the  maxim  that  when  the  rea- 
son of  the  law  ceases,  the  law  itself  ceases;  but 
we  are  not  left  to  apply  that  maximal  random. 
The  very  point  now  before  us  has  recently  been 
decided  by  the  Supreme  Court  of  Pa.,  in  Bur- 
son  v.  Kincaid,  3  Pa.,  57.  There  was  a  judg- 
ment against  Dennis  Cain  and  John  Cain  in 
favor  of  John  Bell.  He,  with  the  consent  of 
Dennis,  released  the  estate  of  John  Cain  (the 
co  debtor  John  Cain  being  dead), and  theques- 
338*]  tion  was,  whether  *Dennis  was  not  also 
discharged.  The  court  held  he  was  not  by  rea- 
son of  his  consent.  Mr.  J.  Kennedy  delivered 
the  opinion  of  the  court.  He  said:  "In  the  ab- 
stract it  is  certainly  true,  and  the  principle  of 
law  well  settled,  that  if  a  creditor  release  one 
or  two  joint  debtors,  whether  they  be  indebted 
upon  a  simple  contract,  bond  or  judgment,  it 
will  also  be  a  discharge  of  the  other  from  the 
debt.  Why  is  it  so  ?  Because  otherwise  the 
whole  burden  of  the  debt  will  be  thrown  upon 
one  of  them  instead  of  both,  which  would  be 
directly  contrary  to  their  understanding  and 
contract.  Upon  the  same  principle  it  has  been 
held  that  if  the  obligee  in  a  bond  given  to  him 
by  two  or  more  jointly,  tear  off  the  seal  of  one 
of  the  joint  obligors,  or  in  any  manner  cancel 
the  bond  as  to  one  of  them, it  discharges  all  the 
rest.  It  was  in  its  concoction  the  joint  bond 
of  the  whole  ;  but  the  moment  it  is  canceled 
by  the  obligee  as  to  one  of  the  obligors.it  ceases 
to  be  the  bond  or  deed  of  all.  In  short,  it  ceases 
to  be  the  same  bond,  if  bond  at  all  it  can  be 
called.  By  the  original  contract  under  which 
it  was  given,  it  was  agreed  and  made  to  be  the 
joint  obligation  of  all;  and  without  a  new  agree- 
ment between  the  same  parties,  it  cannot  be 
made  the  bond  of  a  less  number;  at  least  it  can- 
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not  be  changed  and  made  the  bond  singly  of 
any  one  or  more  of  them  short  of  the  whole 
number,  without  their  consent.  To  make  it  the 
bond  of  one  instead  of  two, necessarily  increaes 
the  weight  of  the  obligation;  and  no  man  is  to 
have  an  obligation  imposed  upon  him  without 
his  consent.  But  an  obligee  or  covenantee  may 
release  one  of  two  several  obligors  named  in  a. 
bond,  or  one  of  two  several  covenantors  in  a 
deed,  or  cancel  the  bond  or  deed  as  to  one  by 
tearing  off  his  seal  without  the  consent  of  the 
other,  and  for  this  reason  too,  that  it  does  not 
increase  the  responsibility  of  the  other  obligor 
or  covenantor,  or  change  in  any  manner  the 
nature  of  his  obligation  or  covenant.  It  was 
the  bond  or  deed  of  each  singly  before,  and  the 
obligee  or  covenantee  had  a  right  to  look  to 
either  singly  for  the  fulfillment  of  it. and  the  one, 
therefore,  can  in  nowise  be  injured  by  cancel- 
ing the  bond  or  deed  as  to  the  other."  See 
Matthewaon's  case,  5  Co.,  44.  "So  it  is  well  set- 
tled that  if  the  name  of  one  of  *two  or  [*33O 
more  joint  obligors  be  stricken  out  or  erased, 
or  his  seal  torn  from  a  bond  by  the  consent  of 
the  obligee  and  the  other  obligors.it  shall  cease 
to  be  the  bond  of  him  whose  name  is  so  stricken 
out  or  erased  from  it ;  but  shall  from  that  time 
be  the  bond  of  the  others.  And  for  what  rea- 
son ?  Because  it  was  their  agreement  that  it 
should  be  so.  Their  agreement  alone,  in  this 
respect,  without  more,  is  equivalent  to  a  new 
and  re-execution  or  redelivery  of  the  bond,  as 
their  act  and  deed.  A  mere  formal  delivery  or 
redelivery  of  it  is  unnecessary.  Harrington  v. 
Bk.,  14  Serg.  &  R.,  424;  Speaker  v.  U.  9.,  9  Cr., 
28.  And  this  is  upon  the  principle  that  they 
have  assented  to  it,  and  if  they  were  not  held 
to  be  bound  by  the  bond  in  this  instance  after- 
wards, it  would  be  a  reproach  upon  the  law  and 
the  administration  of  justice  ;  because  it  would 
be  to  permit  the  remaining  joint  obligors  to 
violate  most  grossly  their  own  agreement,  and 
thereby  to  commit  a  most  palpable  fraud  upon 
the  obligee,  and  cheat  him  out  of  his  money." 
The  learned  judge  then  proceeds  to  apply  this 
reasoning  to  the  case  before  him  ;  but  the  ap- 
plication is  extremely  obvious  to  .that  and  all 
the  like  cases.  The  rule  that  a  release  to  one 
shall  operate  to  release  another  is  harsh  and 
technical,  and  has  been  much  restricted  in  its 
operation  by  several  adjudications.  Rowley  v. 
Stoddard,  7  Johns.,  207,  and  cases  cited.  Such 
an  effect  is  always  contrary  to  the  intent  of  the 
releasor,  and  it  would  be  truly  extraordinary 
that  it  could  not  be  waived  by  the  very  party 
for  whose  benefit  the  rule  was  intended.  Qui- 
libel  potest  renunciare  juri  pro  se  introducto.  2 
Inst.,  183,  Branch's  Principia.  Neither  N.  Rog- 
ers &  Sons  nor  Archibald  Grade  intended  that 
the  debt  should  be  released  as  to  the  latter.  He, 
therefore,  expressly  renounces  the  benefit  of 
that  law  which  would  otherwise  have  operated 
in  his  favor,  and  should  be  the  last  to  claim 
the  technical  consequence  sought  to  be  enforced 
by  this  bill  ;  nor  does  he — but  third  persons- 
claim  that  this  should  be  so  whether  he  or  his 
personal  representatives  will  or  will  not.  So  in, 
Burton  v.  Kincaid,  subsequent  judgment  cred- 
itors struggled  to  get  a  preference,on  the  ground 
that  Dennis  Cain  was  released  ;  but  the  court 
would  *not  permit  this.  The  case  at  [*34O 
bar  is  a  stronger  one;  for  the  very  creditor  here 
represented  by  Messrs.  Hosack  and  Blunt  was 
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a  party  to  the  agreement,  which  as  we  have 
seen  declared  in  effect  that  Gracie  was  not  to 
be  released.  In  all  justice  and  honesty  they 
ought  to  share  the  legal  results  of  what  is  to  be 
deemed  their  own  agreement. 

It  is  scarcely  necessary  to  observe  that  Mr. 
Rogers'  right  of  retainer  is  in  no  way  affected 
by  the  Statute  of  Limitations.  I  should  sup- 
pose it  quite  clear  that  the  statute  could,  under 
no  circumstances,  be  predicated  of  such  a 
right,  2  Wms.  Ex.,  693 ;  but  be  that  as  it  may, 
both  parties  here  assume  that  in  law,  con- 
science and  honor,  the  whole  of  the  original 
debt  with  interest,  excepting  what  the  British 
funds  paid,  is  still  due. 

I  will  only  add  that,  though  the  payment  of 
this  debt  be  obviously  due  to  Mr.  Rogers  as  a 
measure  of  reward  for  a  pilgrimage  of  respon- 
sibility, not  to  say  anxiety  and  suffering  in- 
curred^ by  him  as  the  friend  of  Mr.  Gracie,  yet 
in  reaching  the  conclusion  that  he  still  holds 
the  right  of  full  retainer,  I  am  sure  I  have  not 
deemed  it  necessary  to  strain  any  principle 
either  of  law  or  equity  beyond  its  legitimate 
and  acknowledged  strength. 

In  my  view  of  the  case,  Gracie,  the  testator, 
always  remained  liable  to  an  action  for  the 
whole  scheduled  debts  of  his  firm ;  and  the 
appointment  of  Rogers,  his  executor,  changed 
the  remedy  by  action  for  the  demand  of  N. 
Rogers  &  Sons  into  the  more  direct  one  by  his 
own  act,  the  common  law  right  of  retainer,  for 
the  whole  debt  of  $42,000,  or  the  balance  which 
shall  remain  due  after  deducting  what  has  been 
discharged  by  the  British  claims. 

I  am,  therefore,  of  opinion  that  the  decree, 
so  far  as  it  denies  or  interferes  with  this  right, 
should  be  reversed,  but  in  all  other  respects 
affirmed.  Should  the  court  come  to  this  con- 
clusion, the  true  sum  for  which  Mr.  Rogers  is 
to  retain  will  be  settled  before  a  master  on  re- 
mitting our  proceedings.  And  on  the  coming 
in  of  the  master's  report,  the  Chancellor  will 
take  order  for  dissolving  the  injunctions  which 
relate  to  the  certificates,  as  to  the  whole  debt 
due  to  Rogers  instead  of  a  pro  rata  share  as 
they  now  stand.  For  the  present,  I  move  the 
341*]  'simple  proposition,  "a  reversal  in 
part,  by  decreeing  that  Mr.  Rogers  has  a  right 
to  retain  for  so  much  of  the  scheduled  debt  of 
N.  Rogers  &  Sons  as  has  not  been  actually 
paid." 

By  Senator  Dickinson.  The  appellant, 
Rogers,  having  accepted  and  entered  upon  the 
office  of  executor  previous  to  Jan.  1, 1830,  had 
an  unquestionable  right  to  retain  out  of  any 
assets  which  might  come  to  his  hands  for  his 
own  debt,  in  preference  to  other  debts  of  the 
same  class.  The  operation  of  the  Revised  Stat- 
utes in  this  respect  being  prospective  only,  that 
right  has  not  been  lost  or  impaired. 

The  principal  question  to  be  decided  is. 
whether  the  instrument  of  Apr.  27,  1824,  was 
intended  to  give  certain  creditors,  among 
whom  are  the  respondents,  a  specific  lien  upon 
claims  which  Archibald  Gracie  bad  upon  the 
French  Government  at  the  date  of  the  instru- 
ment. The  covenant  contained  in  this  instru- 
ment, it  is  contended  by  the  respondents,  op- 
erated to  create  a  specific  lien  and  claim  upon 
the  moneys  to  be  received  by  Archibald  Gracie 
on  account  of  his  claims  upon  the  French  Gov- 
ernment. And  His  Honor,  the  Chancellor,  in 
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delivering  his  opinion  on  the  making  of  the 
decree  now  under  consideration,  says:  "  I  have 
no  doubt  upon  the  question  that  the  covenant 
of  Gracie  to  pay  the  creditors  out  of  the  money* 
which  should  be  received  by  him,  or  his  rep- 
resentatives, on  account  of  his  French  claims, 
was  an  equitable  mortgage  or  specific  appro- 
priation of  that  fund,  for  the  payment  of  the 
creditors  who  came  in  under  the  assignment, 
so  as  to  entitle  them  to  a  preference  over  other 
creditors  in  relation  to  that  fund,  so  far  as  the 
proceeds  thereof  can  be  traced  and  identified." 
This  decision  seems  to  have  been  made  princi- 
pally upon  the  authority  of  Clark  v.  Mauran, 
3  Paige,  373,  and  Bradley  v.  Root,  5  Id.,  632 ; 
but  neither  of  these  cases,  I  apprehend,  will  be 
found  in  point  upon  a  critical  examination.  In 
Clark  v.  Mauran,  Hodges,  an  extensive  ship- 
ping merchant  of  Providence,  previous  to  J  une, 
1829,  was  indebted  to  Mauran,  of  the  City  of 
N.  Y.,  in  the  sum  of  $7,000.  Upon  applica- 
tion for  payment,  he  directed  his  agent  in 
Curacoa  to  close  his  mercantile  *af-  [*342 
fairs  at  that  place,  and  to  ship  the  balance  of 
his  funds  to  N.  Y.,  consigned  to  Mauran.  He 
soon  after  wrote  to  Mauran,  among  other 
things:  "I  have  ordered  the  balance  of  my 
funds  at  Curacoa  to  be  forwarded  to  you, 
which  when  you  receive  you  will  please  place 
to  my  credit  in  account."  The  funds  were  duly 
shipped  in  doubloons  consigned  to  Mauran, 
and  the  bill  of  lading  delivered  to  the  master 
of  the  brig.  Two  days  after  the  doubloons 
were  shipped,  Hodges  failed  and  made  a  gen- 
eral assignment  of  all  his  property.  The  doub- 
loons were  received  at  the  custom-house  and 
claimed  by  Mauran,  and  shortly  after,  on  the 
same  day,  by  the  assignees.  Upon  bill  of  in- 
terpleader it  was  held  "that  the  shipment  of 
the  doubloons  to  Mauran.  by  the  direction  of 
Hodges,  and  the  delivery  of  the  bill  of  lading 
to  the  master  of  the  brig,  under  the  circum- 
stances of  the  case,  gave  Mauran  a  specific  lien 
upon  that  property,  which  was  notdevested  by 
the  general  assignment."  But  it  will  be  per- 
ceived that  this  was  not  a  mere  covenant  or 
agreement  to  pay  Mauran  out  of  the  Curacoa 
property ;  the  peculiar  circumstances  which 
influenced  this  conclusion  must  have  been  the 
shipping  of  the  doubloons,  their  consignment 
to  Mauran,  the  letter  of  advice  to  him,  the  de- 
livery of  the  bill  of  lading  and  the  receipt  of 
the  doubloons  by  Mauran  at  the  custom  house. 
It  was  governed  entirely  by  the  acts  of  the 
parties,  independent  of  and  Laving  no  relation 
to  any  agreement  whatever.  In  Bradley  v. 
Root,  Stewart,  a  mail  contractor,  assigned  his 
interest  in  his  mail  contract  to  Bradley.  The 
assignment  recited  Stewart's  contract  with  the 
Postofflce  Department,  and  concluded  as  fol- 
lows :  "  Now,  therefore,  it  is  agreed  between 
the  said  Burr  Bradley  and  the  said  Sylvester 
Stewart,  that  the  said  Burr  will  well  and  faith- 
fully carry  the  said  mail,  agreeable  to  the  terms 
of  the  said  contract  first  mentioned,  and  that 
the  said  Burr  shall,  for  doing  the  same,  re- 
ceive the  full  benefit  of  said  contract,  and  be 
entitled  to  all  moneys  due  f»>m  the  Postmaster 
General,  agreeable  to  the  terms  of  the  said  con- 
tract for  carrying  said  mail,  and  that  the  said 
Sylvester  will  deliver  and  pay  over  to  the 
Raid  Burr  all  moneys  or  drafts  received  by  said 
Sylvester  by  virtue  of  said  mail  contract."  I 

I9S 


843 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1837 


343*]  fully  *concur  with  His  Honor,  the 
Chancellor,  that  this  is  clearly  an  assignment 
in  equity.  It  provides  that  Bradley  shall  per- 
form all  the  services  in  carrying  the  mail,  and 
that  he  "shall,  for  doing  the  same,  receive  the 
full  benefit  of  said  contract,  and  be  entitled  to 
all  moneys  due  from  the  Postmaster-General, 
agreeable  to  the  terms  of  said  contract  for  car- 
rying said  mail."  Here  is  an  assignment  in 
positive  and  express  terms,  though  not  clothed 
in  apt  and  technical  language.  It  declares  the 
full  benefit  of  the  contract  to  belong  to  Brad 
ley,  and  authorizes  him  to  receive  the  money. 
The  covenant  that  Sylvester  will  deliver  and 
pay  over  to  Burr  all  moneys  or  drafts  received 
by  him,  etc.,  does  not  change  the  nature  of  the 
assignment.  It  was  probably  intended  to  pro- 
tect more  perfectly  the  interests  of  Bradley  in 
case  the  drafts  came  to  the  hands  of  Stewart. 
In  Tales  v.  Groves,  1  Ves.,  Jr.,  280,  cited  by 
the  respondent's  counsel  in  support  of  the  posi- 
tion taken  by  them,  Ld.  Thurlow  decided  that 
no  order  to  pay  a  debt  out  of  a  particular  fund 
belonging  to  a  debtor,  constituted  an  equitable 
assignment  of  the  fund  pro  tanto,  and  gave  to 
the  creditor  a  specific  lien.  The  same  doctrine 
was  held  in  1  Madd.,  55;  4  Sim.,  §07;  1  Russ. 
<fc  M  ,  602,  and  3  Deac.  &  C..  218.  Indeed,  this 
is  established  as  to  orders  beyond  question  or 
controversy.  But  it  requires  little  discrimina- 
tion to  discover  the  difference  between  an  or- 
der which  both  in  terms  and  legal  effect  con- 
tains an  assignment,  or  the  elements  of  one, 
being  a  direction  to  one  to  pay  or  deliver,  with 
power  to  the  other  to  receive  and  convert  or 
appropriate,  and  a  simple,  naked  covenant  or 
agreement  to  pay  out  of  a  particular  fund  un- 
accompanied by  any  words  of  transfer,  or  any 
power  or  authority  whatever  in  the  premises. 
In  Williams  v.  Everett,  14  East,  582,  one  Kelley, 
a  merchant  at  the  Cape  of  Good  Hope,  made 
remittances  to  Everett,  his  banker  in  London, 
with  directions  to  pay  over  certain  sums  to 
specific  creditors.  Everett  received  the  money 
but  refused  to  pay  it  over  in  pursuance  of  Kel- 
ly's directions.  Williams,  one  of  the  creditors 
to  whom  Everett  was  directed  to  pay  the  mon- 
ey, brought  his  action  against  Everett  for 
344*]  money  had  and  received;  *and  it  was 
held  by  Ld.  Ellenborough  that  no  action  lay 
by  Williams  and  that  it  was  only  money  had 
and  received  to  the  use  of  Kelley.  In  Clayton 
v.  Fawcett,  2  Leigh, Va.,  19,  Clayton,  in  the  au- 
tumn of  1818,  sold  Fawcett  a  drove  of  cattle 
for  $900,  upon  a  credit.  Fawcett  drove  the 
cattle  to  Richmond  and  sold  them  to  Carlisle, 
and  took  his  bond  in  part  payment.  The  bond 
was  left  with  one  Baker,  with  directions  to 
hand  to  an  attorney  if  not  paid  at  maturity. 
Fawcett  made  several  payments  to  Clayton, 
which  reduced  his  indebtedness  to  about  $200, 
and  this  balance  remaining  due  in  Oct.,  1820, 
Fawcett  addressed  a  line  to  Baker,  which  he 
delivered  to  Clayton  in  these  words:  "  Sir, 
when  you  collect  the  money  from  Mr.  Carlisle 
for  me,  and  I  should  not  happen  with  you,  you 
will  please  pay  the  same  to  Mr.  Clayton,  as  I 
am  indebted  to  hi«  about  $200  of  the  money 
due  to  me  from  Carlisle,  and  oblige  your 
friend,  etc."  In  Dec.,  1820,  Clayton  presented 
the  note  to  Baker,  and  learned  that  he  had  pre- 
viously put  the  bond  into  the  hands  of  an  at- 
torney for  collection.  Dec.  21,  Fawcett  died 
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insolvent;  and  in  February  following,  Clayton 
applied  to  the  attorney,  who  admitted  that  he 
had  collected  the  money,  but  refused  to  pay  it 
over  until  the  right  to  it  should  be  judicially 
determined.  Clayton  filed  his  bill  against  the 
executors  of  Fawcett,  but  the  bill  was  dis- 
missed by  the  Chancellor,  whose  decision  was 
affirmed  by  the  Court  of  Appeals— the  presi- 
dent of  the  court,  who  delivered  the  opinion, 
sayiug,  the  order  contained  "  no  words  of  as- 
signment or  transfer."  In  Lepard  v.  Vernon, 

2  Ves.  &  B.,  54,  it  was  held  that  a  power  exe- 
cuted by  a  debtor  to  creditors,  enabling  them 
to  procure  and  receive  from  the  Board  of  Ord- 
nance "  all  such  sum  and  sums  of  money  as 
now  are  or  which  may  hereafter,  from  time  to 
time,  become  due  and  payable  to  him,"  did 
not  (unaccompanied  by  an  assignment)  operate 
as  an  appropriation  of  the  money  to  that  spe- 
cific object,  so  as  to  prevent  it  from  becoming 
a  part  of  the  testator's  estate.     In  Brainard  v. 
Burton,  5  Vt.,  97,  and  Ragman  v.  Sompeyrac, 

3  La.,  154,  it  was  held  that  a  promise  to  pay  a 
debt  out  of  a  growing  *crop,  did  not  [*345 
operate  as  an  assignment,  or  give  the  creditor 
a  specific  lien. 

None  of  these  cases,  however,  go  to  establish 
the  point  contended  for  by  the  appellant's  coun- 
sel, though  they  bear  hard  upon  the  general 

doctrine.  But  the  case  of  Bradley  v. , 

Bridg.  Ch.  Cas.,  194,  decided  by  Ld.  Hard- 
wicke  in  1744,  if  it  can  be  regarded  as  author- 
ity, places  the  question  beyond  the  pale  of  le- 
gitimate controversy.  In  that,  case,  the  learned 
Chancellor  refused  to  bear  an  argument,  and 
decided  with  emphasis,  that  "A  promise  to 
pay  a  debt  out  of  a  particular  fund,  does  not 
create  a  specific  lien,  even  though  the  creditor 
forbear  to  sue  upon  such  promise,"  accompa- 
nied with  a  reason  which  would  adorn  the  ju- 
dicial conclusion  of  a  more  commercial  age, 
viz.:  that  "  the  consequences  of  such  decrees 
would  be  a  great  stagnation  of  commerce,  and 
repugnant  to  that  course  of  circulation ,  which 
the  well  being  of  trade  demanded."  I  can  dis- 
cover no  reason  why  this  case  should  not  be 
regarded  as  high  authority.  The  decision  was 
pronounced  by  a  judge  of  distinguished  learn- 
ing and  ability;  and  although  near  a  century 
has  since  elapsed,  its  conclusions  apply  to  our 
condition  with  accumulated  force.  It  com- 
bines the  wisdom  of  the  past  with  the  convic- 
tions of  the  present,  and  successfully  appeals 
for  its  support  to  all  history  and  experience. 

But  it  is  said  that  this  is  a  covenant  on  the 
part  of  Gracie,  and  not  a  simple  contract  or 
agreement.  This  is  so;  but  does  it,  for  this 
purpose,  give  it  any  additional  consequence? 
For  all  the  purposes  of  this  question,  the  con- 
tract might  as  well  have  rested  in  parol.  An 
assignment  of  a  debt  may  be  as  effectually 
made  bv  parol  as  by  deed.  4  Taunt..  326. 
Again,  it  is  asked,  why  was  there  any  allusion 
to"  the  French  claim,  if  it  was  intended  as  a 
personal  covenant  merely?  Why,  was  it  not  a 
new  covenant  on  the  part  of  Gracie  to  make  up 
the  deficiency?  To  this,  I  reply,  we  are  not 
bound  to  speculate  as  to  the  particular  reasons 
which  induced  its  insertion  in  the  covenant  in 
that  peculiar  form,  after  we  have  satisfactorily 
ascertained  that  it  was  not  intended  as,  and 
does  not  have  the  effect  to  give  a  specific  lien 
upon  the  French  claim.  But  I  see  no  difficulty 
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346*]  *in  arriving  at  the  true  reason  which 
influenced  Gracie  to  covenant  in  that  particu- 
lar form,  and  apprehend  it  may  be  found  in 
the  recital  of  the  same  instrument,  to  wit: 
"  which  said  debts  the  said  parties  of  the  first 
part  are  at  present  unable  to  pay  and  satisfy, 
but  are  willing  to  provide  for  the  security  and 
payment  thereof  in  the  manner  hereafter  men- 
tioned." The  firm  of  A.  Gracie  &  Sons  was 
unable  to  pay,  but  were  willing  to  secure  and 
provide  for  the  payment  "as  hereinafter  men- 
tioned." The  provisions  alluded  to  assign  the 
English  claim  absolutely  by  the  firm,  the  cred- 
itors release  the  two  junior  members,  and  A. 
Gracie  personally  covenants  that  if  the  English 
fund  shall  prove  inadequate  and  insufficient  to 
discharge  the  specified  debts,  such  deficiency 
shall  be  "made  up  and  paid  out  of  any  moneys 
which  shall  or  may  be  recovered  and  received 
by  the  said  Archibald  Gracie,  etc.,  of  and  from 
the  French  Government,  etc.,  and  that  such 
deficiency  shall  be  paid  out  of  said  moneys 
when  and  as  soon  as  the  same  shall  be  received 
by  the  said  Archibald  Gracie,  his  executors, 
administrators  or  assigns."  I  have  no  doubt  it 
was  the  intention  of  the  parties  to  give  A. 
Gracie,  who  assumed  and  took  upon  himself 
the  payment  of  any  deficiency  there  might  be, 
after  exhausting  the  English  funds,  time,  until 
he  should  obtain  a  settlement  of  his  claim  with 
the  French  Government,  and  then  such  defi- 
ciency was  to  be  paid  out  of  said  moneys  when 
and  as  soon  as  the  same  should  be  received  by 
Gracie.  I  do  not  discover  any  evidence  that  it 
was  the  intention  of  either  the  creditors  or  Gra- 
cie that  he  should  be  released  from  any  portion 
of  the  debt;  on  the  contrary,  it  would  seem  that 
all  had  confidence  in  obtaining  a  sufficient  sum 
out  of  the  English  claim  to  discharge  all  the 
debts,  as  the  covenant  contains  an  express  pro- 
vision for  refunding  the  surplus  of  that  claim 
to  Gracie.  Besides.  Gracie  covenants,  in  case 
the  English  funds  should  prove  insufficient  in 
amount,  that  the  deficiency  should  be  paid. 
This,  in  the  opinion  of  the  parties  to  the  instru- 
ment, undoubtedly  provided  for  every  reason- 
able contingency,  and  rendered  it  unnecessary 
to  multiply  further  provisions.  This  instru- 
ment was  drawn  up  with  professional  skill, 
and  npt  and  proper  language  is  employed  to 
347*]  'express  the  intention  of  the  parties. 
The  English  claim  is  disposed  of  by  words  of 
"assignment  and  transfer,"  and  the  contin- 
gency of  a  surplus  is  expressly  provided  for. 
Can  it  be  possible,  then,  that  with  the  intention 
to  create  a  specific  lien  or  equitable  mortgage 
upon  the  French  claim,  the  parties  should  have 
left  this  large  fund  to  the  caprice  of  implica- 
tion?— treating  it  as  of  less  consequence  than 
an  imaginary  surplus  from  the  English  claim? 
The  covenant  on  the  part  of  Gracie  is,  that  the 
deficiency  shall  be  paid,  when  the  moneys  shall 
be  received  from  the  French  claim,  by  him,  his 
executors,  administrators  or  assigns,  a  term 
which  would  scarcely  have  been  employed  if 
the  fund  had  thereby  been  placed  beyond  his 
control.  It  is  well  established  by  the  decisions 
of  our  own  courts,  that  in  the  construction  of 
a  written  instrument,  a  particular  specification 
will  exclude  things  not  specified;  and  that 
when  there  is  an  express  covenant  in  a  deed,  it 
taken  away  all  implied  ones.  1  Johns.  Ch.,  188; 
II  Johns.,  122.  In  short,  from  the  whole  cur- 
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rent  of  decisions,  as  well  as  from  the  intention 
of  the  parties  as  indicated  by  the  covenant  of 
Apr.  27,  1824,  I  have  no  doubt  that  it  was  in- 
tended as  a  personal  covenant  merely,  and  that 
in  legal  or  equitable  effect,  it  gave  no  specific 
lien  upon  the  French  claim.  The  instrument 
is  either  a  personal  covenant  or  an  assignment. 
It  can  hold  no  intermediate  or  amphibious 
character.  The  language  is  neither  obscure  or 
equivocal;  and  when  taken  either  in  its  most 
technical  sense,  or  according  to  its  most  ob- 
vious and  popular  acceptation,  is  manifestly  a 
mere  covenant  on  the  part  of  A.  Gracie  to  pay 
a  certain  contingent  deficiency  when  he  re- 
ceives the  money  upon  his  French  claim,  and 
nothing  further. 

But  it  is  said  that  if  no  specific  lien  was  given 
upon  the  French  claim  by  that  deed,  by  its 
operation  upon  the  debts  of  the  creditors  assent- 
ing thereto  such  debts  were  released  at  law, 
and  will  be  upheld  only  in  a  court  of  equity  in 
subordination  to  the  equitable  rule  of  a  ratable 
distribution  ;  and  it  is  contended  that  Rogers, 
by  becoming  a  party  to  that  deed,  and  thereby 
releasing  the  junior  members  of  the  firm, neces- 
sarily at  law  released  A.  Gracie  also,  and  has 
no  *claim  against  him  except  in  equity,  [*348 
and  that  only  upon  the  principle  of  a  ratable 
distribution.  There  can  be  no  doubt  of  the 
general  principle,  that  where  one  or  more  of 
several  joint  obligors  are  released,  such  release 
discharges  the  co-obligors,  and  may  be  pleaded 
in  bar.  6  Johns.  Ch.,  250  ;  7  Johns.,  207.  Nor 
is  it  material  whether  the  release  is  by  deed  or 
by  operation  of  law.  Cheetham  v.  Ward,  1  Bos. 
&  P.,  630.  This, however,  is  not  the  rule  where 
the  obligors  who  remain  consent  to  the  release. 
In  Burson  v.  Kincaid,  8  Pa.,  57,  Kinnedy,  J., 
who  delivered  the  opinion  of  the  court,  says  : 
"It  is  well  settled, that  if  the  name  of  one  of  two 
or  more  joint  obligors  be  stricken  out  or  erased, 
or  his  seal  torn  from  a  bond  by  the  consent  of  the 
obligee  and  the  other  obligors.it  shall  cease  to  be 
the  bond  of  him  whose  name  is  so  stricken  out 
or  erased  from  it, but  it  shall  from  that  time  be 
the  bond  of  the  others.  Their  agreement  alone 
in  this  respect,  without  more,  is  equivalent  to 
a  new  and  re-execution  or  redeli  very  of  the  bond 
as  their  act  and  deed.  A  mere  formal  delivery 
or  redelivery  of  it  is  unnecessary.  If  they  were 
not  held  to  be  bound  by  the  bond  in  this  in- 
stance afterwards.it  would  l>e  a  reproach  upon 
the  law  and  the  administration  of  justice,  be- 
cause it  would  be  to  permit  the  remaining  joint 
obligors  to  violate  most  grossly  their  own  agree- 
ment, and  thereby  to  commit  a  most  palpable 
fraud  upon  the  obligee,  and  cheat  him  out  of 
his  money."  The  execution  of  the  deed  by 
Archibald"  Gracie  is  sufficient  evidence  of  his 
consent  to  the  release  of  the  junior  members  of 
the  firm,  to  leave  him  liable  upon  the  the  orig- 
inal indebtedness  ;  and  besides,  from  the  view 
I  have  taken,  he  was  liable  for  the  whole  defi- 
ciency upon  his  covenant  on  the  receipt  of  the 
money  upon  his  French  claim.  Upon  cither 
view.I  am  of  opinion  the  indebtedness  remains 
unimpaired. 

Although  it  i-  usual  to  order  a  fund  to  be 
brought  into  court  when  it  is  in  diinirer.or  when 
no  claim  fs  interposed  on  the  part  of  the  trust- 
ees for  cause  shown,  yet  the  court  will  not  in 
any  case  from  mere  caprice  devcst  a  party  of 
funds,  to  the  possession  of  which  he  is  entitled 
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or  to  which  he  sets  up  a  claim  founded  on  rea- 
349*]  sonable  or  probable  grounds  of  *truth 
and  justice.and  place  them  beyond  his  control, 
unless  the  fund  is  in  danger  either  from  misbe- 
havior.insolvencyor  incompetency  of  the  trust- 
ee or  executor.  Orphan  Asylum  v.  McCartee, 
1  Hopk.,  429  ;  Hoffm.  Ch.  Pr.,  320,  and  cases 
cited.  In  this  case  the  executor  is  not  insolvent, 
but  is  in  possession  of  and  the  proprietor  of  a 
large  estate.  He  is  not  guilty  of  misbehavior, 
but  can  point  to  a  life  of  integrity  and  rectitude 
as  evidence  of  the  past  and  a  guaranty  for  the 
future.  Nor  has  age,  by  returning  to  him  the 
mental  imbecility  of  childhood,  rendered  him 
incompetent  to  discharge  the  trust  assigned  him 
by  one  who  must  have  been  qualified  to  judge 
of  his  capacity  and  fidelity. 

Upon  the  whole,  I  see  no  just  grounds  for 
interfering  with  the  funds  in  the  hands  of 
Rogers,  the  executor.  He  is  entitled  to  retain 
to  the  full  amount  of  his  debt  from  the  French 
fund,  and  the  balance  belongs  to  him  in  his 
representative  capacity. The  injunction  should, 
therefore,  be  dissolved,  and  the  decree  of  His 
Honor,  the  Chancellor, be  reversed;  but  so  much 
of  the  decree  as  reverses  the  decree  of  the  Vice- 
Chancellor  of  the  First  Circuit,  which  is  brought 
up  by  the  cross-appeal  of  Hosack's  Executor's, 
for  reasons  assigned  by  the  Chancellor,  I  am  of 
opinion  should  be  affirmed, and  that  Nehemiah 
*  Rogers,  the  appellant,  should  be  paid  his  costs 
out  of  the  funds  in  his  hands  as  executor. 

Upon  the  question  being  put — shall  this  de- 
cree be  reversed? — the  members  OT  the  Court 
divided  as  follows : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  Justices  BRONSON  and  COWEN,  and  Sen- 
ators Armstrong,  J.  Beardsley,  Beckwith,  Dick- 
inson, Downing,  H.  F.  Jones,  Lacy,  Lawyer, 
Loomis,Mack,Powers,  Seger,  Spraker,  TaUmadge, 
Wager— 18. 

In  the  negative — Senators  McLean  and  Wittes 
—2. 

Whereupon,  the  decree  of  the  Chancellor  was 
reversed  upon  the  principal  question,  and  a  mod- 
ified decree  made  in  conformity  to  the  opinions 
delivered. 

Reversing— 6  Palg«,  418. 
Same  Case— 25  Wend.,  318 ;  8  Paigre,  235. 
Assignment  for  benefit  of  creditors— Preferences. 
Distinguished— 71  N.  Y.,  328 ;  8  Barb.,  119. 
Cited  in— 7  Paigre.  106 ;  9  Paigre,  244  ;  89  N.  Y.,  518  ; 

1  Barb.,  459 ;  3  Barb.,  284,  265 ;  25  Barb.,  304 ;  14  How. 
Pr.,  537 ;  3  Sandf .,  260 ;  14  Wall.,  84 ;  21  Wall.,  440, 447. 

Abandonment  of  vessel—  What  interest  transferred 
by.  Cited  in— Hoffm.,  109:  20  N.  Y.,  176;  33  How. 
Pr.,  107 ;  125  Mass.,  463 ;  4  Am.  Rep.,  538  (103  Mass., 
219). 

Executor  or  administrator— Preference  of.  Cited 
in— «  N.  Y.,  355 ;  30  Hun,  190 ;  26  Barb.,  337 ;  2  Bradf ., 
117. 

Court  exercising  discretion— Judgment,  of  Anal. 
Distinguished— 34  N.  Y..  581. 

Cited  in-1  N.  Y.,  44 ;  8  Barb.,  86 ;  32  How.  Pr..  46 ; 

2  Co.  R.,  125  :  48  Mich..  138. 

Also  cited  in-1  Hill,  186 ;  4  Rob.,  269 ;  31  N.  J.  E., 
378. 


35O*]  *ROGERS  ET  AL.,  Appellant, 

AND 

HOLLY  &  JARVIS,  Executors,  etc. 

Practice— Appeals —  Costs— Revised  Statutes. 

In  a  court  of  equity,  where  the  granting:  or  with- 
holding; of  costs  rests  entirely  in  the  discretion  of 
the  Chancellor,  an  appeal  does  not  lie  from  a  decree 
in  respect  to  costs. 

SM 


It  seems  that  the  provisions  of  the  Revised  Stat- 
utes on  the  subject  of  appeals  in  relation  to  costs, 
have  not  changed  the  rule  of  law  which  heretofore 
prevailed  in  that  respect. 

Citations— 11  Wend.,  257, 258;  3  Paig-e,  89;  16  Wend 
372,  373 :  2  R.  S.,  96,  sec.  28 ;  502,  secYTO ;  508,  sec.  1 ;  3 
R.  S.,  793. 2d.  ed.;  2  Paigre,  372. 

A  PPEAL  from  chancery. The  appellants  filed 
ll.  a  bill  in  chancery  to  obtain  an  injunction 
to  stay  suits  at  law  against  them  upon  two 
promissory  notes,  one  for  the  sum  of  $8,000 
and  the  other  for  $1,457.  The  cause  was  heard 
upon  pleadings  and  proofs  before  the  Vice- 
Chancellor  of  the  First  Circuit,  who  dismissed 
the  bill,  with  costs.  An  appeal  was  taken  to 
the  Chancellor, -who  affirmed  the  decision  of  the 
Vice -Chancellor, except  as  to  the  sum  of  $631.21, 
which  he  was  of  opinion  ought  to  be  allowed 
as  a  credit  on  the  notes,  and  he  accordingly 
modified  the  decree  of  the  Vice-  Chancellor;  but 
in  all  other  respects  affirmed  it,  with  costs,  on 
the  ground  that  there  was  no  necessity  for  filing 
the  bill  on  account  of  that  sum, as  it  might  have 
been  set-off  in  the  suit  at  law.  The  appellants 
thereupon  appealed  to  this  court.as  well  on  the 
merits  as  on  the  question  of  costs.  Mr.J.  Cowen 
delivered  an  opinion  in  this  court  in  favor  of 
affirming  the  decree  of  the  Chancellor  in  both 
respects.  Mr.  Senator  Tracy  delivered  an  opin- 
ion in  favor  of  a  reversal  of  the  decree,  on  the 
ground  that  the  appellants  ought  to  have  been 
allowed  a  credit  of  $5,000,  which  was  disal- 
lowed by  the  Vice-Chancellor .  The  controversy 
between  the  parties  resting  chiefly  in  matters 
of  fact,  the  case  is  reported  solely  in  reference 
to  the  decision  upon  the  question  of  costs. 

The  case  was  argued  in  this  court  by, 

Messrs.  A.  G.  Rogers  and  J.W.Gerard, 
for  the  appellants. 

Mr.  R.  Sedge  wick,  for  the  respondents. 

*After  advisement,  the  following  [*351 
opinion  was  delivered. 

By  Mr.  Justice  Cowen.  (After  disposing  of 
the  case  on  the  merits,  proceeded  as  follows  :) 
The  case  then  comes  down  to  that  branch  of 
the  appeal  which  attacks  the  decree  for  general 
costs.  I  can  only  say,  that  as  at  present  ad- 
vised, I  am  hardly  able  to  imagine  a  case  in 
which  this  court  ought  to  interfere  with  such 
a  decree.  See  Cunningham  v.  Freeborn,  11 
Wend.,  257,  258,  per  Nelson,  J.  It  lies  in  the 
merest  discretion  of  the  Chancellor ;  and  it  is 
perfectly  well  settled, that  as  a  general  rule, an 
appeal  will  not  lie  from  a  decree  where  the 
Chancellor  has  such  a  discretion  to  make  or  with- 
hold it;  and  so  long  as  the  courts  act  upon  rea- 
son and  principle  and  analogy,  they  can  do  no 
other  than  apply  this  rule  to  a  decree  for  gen- 
eral or  final  costs,depending  on  discretion.  They 
always  did  do  so.  Winslow  v.  Collins,  3  Paige, 
89,  and  cases  cited;  per  Bronson.  ,/.,  Rowley  v. 
Van  Benthuysen.  16  Wend.,  372,  373.  It  has 
certainly  been  taken  for  granted  that  the  Re- 
vised Statutes,  2  R.  S.,  502.  sec.  79,  have  en- 
larged the  right  of  appeal,  by  extending  it  to 
such  a  decree.  This  was  supposed  in  the  two 
cases  cited,  and  the  revisers  themselves  have 
indicated  in  their  note  to  the  section  cited, 3  R. 
S.,793,  2d  ed. ,  an  intent  to  give  the  statute  such 
an  effect.-  If  this  be  really  so,  I  confess  I  can 
hardly  see  what  this  court  have  to  do  on  such 
an  appeal.  The  utmost  they  can  say  is,  that 
the  Chancellor  has  decided  one  way  in  a  mat- 
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ter  wherein  the  law  gavehim'no  direction;  and  | 
we  either  agree  or  disagree,  equally  without  | 
rule.     Wherever  a  discretion  is  allowed,  that  j 
forms  the  law  of  the  case;  and  if  the  party  may 
come  here  by  appeal,  it  seems  to  me  he  is  but 
little  better  off  than  he  was  before. 

But  I  must  be  permitted  seriously  to  doubt 
whether  the  Act  does  authorize  an  appeal  from 
such  a  decree,  in  any  case  where  it  would  not 
lie  before.  There  are  some  cases,  though  very 
few  I  admit,  in  which  an  appeal  would  lie  from 
a  decree  for  final  costs.  Under  the  2  R.  S., 
508,  sec.  1,  I  thinK  that  on  dismissing  a  bill 
filed  for  mere  discovery,  the  Chancellor  would 
have  no  discretion;  and  should  he  give  costs 
to  a  plaintiff  in  such  a  bill  under  any  circum- 
#52*]  stances,  it  *would  be  cause  of  appeal. 
Several  other  cases  might,  I  think,  be  men- 
tioned under  that  section  of  a  like  character. 
The  present  Chancellor  holds  that  all  cases  of  a 
party  discontinuing  his  own  suit,  or  its  being 
dismissed  for  want  of  prosecution,  except  he 
come  in  another's  right,  as  if  he  be  an  executor 
or  administrator,  are  equally  within  the  stat 
ute.  Hammerdey  v.  Barker,  2  Paige,  372.  He 
said  the  present  statute  intended  merely  to  con- 
tinue the  old  one.  In  all  such  cases,  should  a 
decree  for  costs  be  given  to  the  wrong  party, 
the  other  might  appeal,  because  the  case  would 
not  be  within  the  reason  of  the  rule.  It  is  not 
a  case  of  discretion,  and  the  question  might 
well  be  raised  on  appeal  whether  it  were  or 
were  not  within  the  statute. 

Then  there  being  already  thin  right  of  ap- 
peal, the  2  R.  8.,  502,  sec.  79,  merely  declares, 
that  all  appeals  from  decrees  for  the  "general 
costs  of  the  cause  shall  be  made  within  15 
days."  It  is  a  mere  act  of  limitation,  a  restraint 
upon  the  rieht  of  appeal  as  it  existed  before, 
whatever  that  might  be.  I  want  an  authority 
for  saying  that  statutes,  limiting  the  time  for 
bringing  an  appeal  or  action  or  writ  of  error, 
shall  add  to  the  number  of  cases  in  which  they 
may  be  brought.  I  think  their  office  is  alto- 
gether different.  If,  then,  any  statute  is  to  be 
found  authorizing  this  appeal,  it  is  to  besought 
for  elsewhere.  The  2  R.  8..  96,  sec.  28,  is  the 
only  one  which  can  be  relied  on;  and  most 
clearly,  as  was  held  in  Rowley  v.  Van  Benthuy- 
sen,  that  does  not  give  an  appeal  from  a  de- 
cree, the  mere  offspring  of  discretion.  I  con- 
fess I  have  been  unable  to  find  anything  in 
our  statutes  to  conflict  with  that  case,  or,  in 
other  words,  to  conflict  with  reason  and  sound 
principle,  which  is  the  same  here  as  it  is  at 
Westminster  Hall.  These  declare  that  where 
an  appeal  is  from  an  order  or  decree,  relating 
to  practice  and  not  touching  the  merits,  or  de- 
pending on  mere  discretion,  it  ought  not  to  be 
heard.  It  is  not,  in  the  nature  of  things,  the 
subject  of  appellate  review;  and  when  the  stat- 
ute last  cited  says.  "  upon  any  order  or  decree 
of  the  Court  of  Chancery  being  brought  by  ap- 
peal," etc..  this  court  shall  examine  it,  the 
statute  obviously  in  doing  no  more  than  direct- 
ing what  ftball  be  done  in  a  case  properly  flnd- 
:;.-»;**]  ing  its  way  here.  It  *dot>s  not  under 
take  to  define  the  kind  of  decree  which  may  be 
removed. 

In  this  repect,  also.  I  think  tbed«Trc»e  of  the 
Chancellor  should  be  affirmed.  If  the  appeal 
stood  alone  upon  the  cost*,  I  think  it  would  be 
our  duty  to  dismiss  it,  as  not  within  our  juria- 
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diction.  But  as  the  appeal  is  general  from  the 
whole  decree,  the  costs  are  rather  presented  as 
a  mere  erroneous  point  arising  upon  a  regular 
appeal,  and  as  such,  may  be  properly  dealt 
with  by  a  general  affirmance. 

On  the  question  being  put — shall  this  decree 
be  reversed  ?— the  members  of  the  Court  di- 
vided as  follows: 

In  the  affirmative — Senators  Downing,  Lacy, 
Paige,  Tallmadge,  T^racy,  Wager — 6. 

In  the  negative — Mr.  Justice  COWEN,  and 
Senators  Armstrong,  J.  Beardsley,  Beckwith, 
Fox,  H.  F.  Jones,  Lawyer,  Livingston,  I^oomis, 
McLean,  Powers,  Seger,  Van  Dyck,  Willes — 14. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Cited  in-22  Wend..  542;  IN.  Y.,  44;  3  N.  Y..  335; 
28  N.  Y..  128;  53  N.  Y.,  330;  3  How.  Pr.,  426;  3  Co! 
R.,  197 ;  5  Biss.,  386 ;  34  Am.  Dec.,  353. 


WATERBURY,  Impleaded  with  others,  Ap- 
pellant, 

AND 

STURTEVANT,  Respondent. 

Debtor  may  Give  Preference  to  a  Creditor,  After 
Verdict  and  Before  Judgment,  in  Favor  of 
Another  Creditor  —  Exception  —  Fraud  —  Evi- 
dence of,  need  not  be  Direct—  AdmissibHity  of 
Declarations  of  One  of  the  Parties  to  a  Combi- 
nation for  an  Illegal  Object. 

A  debtor,  after  a  verdict  against  him  and  previous 
to  the  entry  of  a  judgment  thereon,  may  lawfully 
grfve  a  preference  to  a  creditor,  by  conveying  to 
him  real  estate  in  satisfaction  of  a  bona  fide  debt, 
and  thus  prevent  the  attaching  of  a  lien  upon  the 
real  estate,  by  virtue  of  a  judgment  entered  upon 
the  verdict. 

Where  the  debtor  has  ample  means,  independent 
of  the  real  estate  conveyed  to  the  preferred  credit- 
or, to  pay  and  satisfy  the  debts  owing  by  him.  and 
the  preferred  creditor,  with  full  knowledge  of  that 
fact,  accept  the  conveyance  with  the  intent  to  de- 
fraud the  creditor  who  has  obtained  a  verdict,  the 
conveyance  will  be  set  aside  as  fraudulent. 

If,  however,  the  preferred  creditor  disclaims  all 
knowledge  of  the  pecuniary  circumstances  of  his 
debtor,  and  denies  the  intent  to  defraud  the  prose- 
cuting creditor,  the  conveyance  will  not  be  set  aside. 

Where  a  combination  between  several  persons  for 
an  illegal  object  is  clearly  established,  the  acts  and 
declarations  of  one  of  the  parties  in  reference  to 
•tin-  subject-matter  of  the  combination,  [*354 
whilst  engaged  in  the  prosecution  of  the  Joint  de- 
sign, are  admissible  in  evidence  against  his  asso- 


Fraud  must  be  proved,  but  it  is  not  necessary  that 
it  should  be  established  by  direct  proof  ;  resort  may 
be  had  to  circumstantial  or  presumptive  evidence. 

Citatlons-10  Pick..  497  ;  3  Carr.  &  P..  395;  10  Sorg. 
&  H..  419.  426.  427  :  12  St-rg.  &  R.,  328.  :C9.  SK)  :  1  Rawle, 
ML  "468  ;  6  Rand.,  285:  8  Johns.,  446:  11  Wend..  187, 
244),  251-253  ;  2  Stark.  Ev.,  «22;  5  T.  H.,  424  ;  8  T.  R.. 
588;  5Cow.,  547:6  Cow.,  287  :  7  Cow..  735:  1  Burr.. 
474  ;  Cowp.,  434  :  8  Taunt..  678  :  7  Sorg.  &  R..  «»  :  2 
Johns.  Cb.,35:  11  Wheat.,  90;  1  Johns.  Ch..  478. 

APPEAL  from  chancery.     Slurtevant  filed 
a  bill  in  chancery  to  set  aside,  as  fraudu- 
lent, a  conveyance  of  a  moiety  of  a  house  aud 


NOTE.— 1.  Pleadingin  chancery— A  \wttitirt  <lrn\nl 
in  the  answer  will  not  prevail  when  it  contains  ad- 
missions showing  the  transaction  to  have  !•<  <-n 
fraudulent. 

8o«'  Jnckson  v.  Hart,  11  Wrml..  343.  nntt. 

2.  fraudulent  romvuance.  In  connection  with  the 
above  case  of  Watorounr  v.  Sturtevant,  see  H»\\n 
v.  Guernsey.  R  Johns..  44« ;  Wick  ham  v.  Mlllrr.  12 
Johns..  320;  Btoddard  v.  Butlrr.  20  Wend.,  507. 
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lot  in  the  City  of  N.  Y..  executed  by  Jera 
Waterbury  to  Nathaniel  Waterbury.  Oct.  9, 
1828,  the  respondent  recovered  a  verdict  against 
Jera  Waterbury  for  $5,000,  on  which,  accord- 
ing to  the  practice  of  the  court,  judgment 
could  not  be  entered  until  Oct.  18.  Previous 
to  that  day.  to  wit:  Oct.  11,  Jera  Waterbury  ex- 
ecuted a  deed,  conveying  to  his  father,  Nathan- 
iel Waterbury,  an  undivided  moiety  of  a  house 
and  lot  in  the  City  of  N.  Y.,  and  forthwith 
proceed  to  Darien,  in  the  State  of  Conn.,  where 
his  father  resided,  and  delivered  the  deed  to 
him,  in  payment  of  a  debt  due  to  him  from 
Jera  and  his  brother  Henry.  The  debt  was 
$6,500.  The  moiety  of  the  lot  conveyed  was 
valued  at  $4,000;  and  for  the  residue  of  the 
debt,  the  father  accepted  the  individual  note 
of  Henry,  and  delivered  up  the  note  which  he 
held  against  his  two  sous  jointly.  Jera  and 
Henry  at  the  time  were  partners,  transacting 
mercantile  business  in  the  City  of  N.  Y.  After 
the  verdict,  and  previous  to  the  entry  of  the 
judgment,  they  took  an  account  of  their  busi- 
ness, and  it  was  found  that  Jera's  share  of  the 
effects  of  the  firm  was  worth  $9,600;  they  then 
dissolved  the  partnership,  and  Jera  sold  out 
his  share  in  the  concern  to  his  brother  Henry, 
who  paid  him  a  small  sum  in  money  and  gave 
his  notes  for  the  balance,  which  he  has  since 
paid.  Jera  also  conveyed  other  real  estate  to 
one  Moore.  The  respondent  perfected  his 
judgment,  and  not  being  able  to  obtain  satis- 
faction at  law,  filed  his  bill  in  chancery,  for 
relief  in  the  premises,  against  Nathaniel  Wat- 
erbury, his  two  sons  and  Moore.  Nathaniel 
Waterbury,  in  his  answer,  disavowed  all  knowl- 
edge of  the  property  of  which  his  sons  were 
possessed,  or  to  which  they  were  entitled,  ex- 
cept as  to  the  house  and  lot  in  the  City  of  N. 
355*]  *Y.,  which  they  had  obtained  with 
means  furnished  by  him,  and  for  which  the 
debt  of  $6,500  was  owing.  He  also  denied  all 
intent  to  defraud  the  respondent,  and  insisted 
that  his  sole  object  in  accepting  the  deed  was 
to  protect  himself,  and  obtain  satisfaction  of 
the  debt  bona  fide  due  to  him;  which  he  sub- 
mitted he  might  lawfully  do,  although  it  should 
prevent  the  lien  attaching  upon  the  premises, 
by  the  operation  of  the  judgment  to  be  entered 
upon  the  verdict  against  his  son,  Jera.  There 
are  other  facts  in  the  case  which  will  be  found 
alluded  to  in  the  opinions  delivered  in  this 
court.  The  cause  was  heard  upon  pleadings 
and  proofs  before  the  Vice-ChanceUor  of  the 
First  Circuit,  who  dismissed  the  bill  as  to  Na- 
thaniel Waterbury.  The  respondent  appealed 
to  the  Chancellor,  who  reversed  the  decree  of 
the  Vice- Chancellor  and  adjudged  the  deed  to 
Nathaniel  Waterbury  to  be  void;  in  support 
of  which  decision,  the  Chancellor  delivered 
the  following  opinion: 

"As  to  the  defendant,  Nathaniel  Waterbury, 
I  cannot  agree  with  the  Vice- Chancellor  that  he 
is  entitled  to  protection  as  a  bona  fide  purchas- 
er* The  evidence  shows  that  there  was  a  mani- 
fest intention  on  the  part  of  Jera  and  Henry 
Waterbury  to  commit  a  fraud.  It  is  hardly 
probable  that  those  transactions  should  have 
occurred  without  the  father's  being  aware  of 
the  fact  of  the  giving  of  the  verdict;  and  that, 
with  the  circumstances  which  appear  in  the 
proofs,  must  have  been  sufficient  to  put  him 
upon  inquiry  as  to  the  object  of  this  sudden 
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change  in  the  business  of  his  son.  It  is  not  suf- 
ficient for  him  to  say  he  did  not  intend  to  com- 
mit a  fraud.  If  he  had  reason  to  believe  his 
son  intended  to  commit  a  fraud,  it  was  a  par- 
ticipation in  that  fraud  for  him  to  give  up  his 
claim  upon  the  partnership  property,  which 
was  the  primary  fund  for  the  payment  of  his 
debt  against  the  partnership,  and  to  take  a  con- 
veyance of  his  son's  private  property,  which 
was  primarily  liable  for  the  payment  of  the 
verdict  against  his  son.  Claiming  to  defend 
himself  as  a  bona  fide  purchaser  of  property 
which  the  son  has  conveyed  to  defraud  a  cred- 
itor, the  grantee  was  bound  to  deny  all  knowl- 
edge or  suspicion  of  his  son's  object  in  making 
*that  conveyance.  This  he  has  not  [*35o 
done,  and  I  am  satisfied  he  could  not  do  it  with 
truth,  as  the  circumstances  must  satisfy  every 
reasonable  mind  that  he  at  least  suspected  what 
the  real  object  of  this  new  arrangement  was.  I 
am,  therefore,  bound  to  declare  the  conveyance 
of  Jera  Waterbury  to  his  father  fraudulent,  and 
intended  to  delay  and  hinder  the  complainant 
in  the  collection  of  his  debt,  and  that  the  father 
has  not  shown  sufficient  to  protect  himself  as 
a  bona  fide  purchaser,  without  notice  of  the  in- 
tended fraud.  That  part  of  the  decree  appealed 
from,  must,  therefore,  be  reversed, and  the  con- 
veyance to  N.  Waterbury  must  be  set  aside, 
with  costs." 

From  the  decree  of  the  Cliancellor,  Nathaniel 
Waterbury  appealed  to  this  court,  where  the 
cause  was  argued  by, 

Mr.  S.  P.  Staples,  for  the  appellant. 

Mr.  S.  A.  Foot,  for  the  respondent. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Justice  Co  wen.  The  case  in  short  is  this: 
Sturtevant  recovers  a  verdict  of  $5,000  against 
Jera  Waterbury  Oct.  9, 1828.  On  that  day,  Jera 
was  the  owner  of  an  ample  real  and  personal 
estate,  owning  lands  in  the  City  of  N.  Y.  liable 
to  execution,  more  than  enough  to  discharge 
the  judgment  which  was  to  follow,  with  an 
available  personal  property  more  than  enough 
to  pay  all  his  other  debts  ;  and  moreover,  he 
was  engaged  in  the  prosecution  of  a  profitable 
mercantile  business  in  the  city.  Two  days  after 
the  verdict,  his  affairs  undergo  an  entire  revo- 
lution. Deeds  are  made  out  to  Moore  and  his 
father  for  all  his  real  estate.  All  his  personal 
property  which  could  be  reached  by  execution 
is  assigned  to  his  brother,  and  converted  into 
cash  and  choses  in  action,  the  partnership  con- 
cerns are  wound  up  by  a  dissolution  and  settle 
ment,  and  he  retires  from  business.  All  this 
was  done  intermediate  the  recovery  of  the  ver- 
dict and  Oct.  18,  some  days  yet  *bef ore  [*357 
the  October  Term  of  the  Supreme  Court  ar- 
rived, when  the  judgment  was  to  follow  and 
bind  the  land,  and  the  personal  estate  in  pos- 
session would  be  exposed  to  a  levy  in  virtue  of 
a  fieri  facias. 

In  the  meantime, between  Oct.  11  and  13,  Jera 
and  his  brother  agree  how  they  will  divide  their 
liabilities  of  about  $8,000  to  their  father  and 
Hull;  Henry  draws  his  notes  for  part,  leaving 
the  greater  portion,  and  what  they  thought 
enough  to  cover  Jera's  share  in  the  house  and 
store.  For  this,  Jera  executes  a  deed  to  his 
father,  hastens  with  it  and  the  notes  to  Darien, 
where  his  father  resides,  informs  him  of  the 
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verdict,  delivers  the  deed  with  Henry's  sepa- 
rate notes  for  the  smaller  part,  and  hastens 
back  to  N.  Y.  in  season  to  have  the  deed  re- 
corded and  the  other  arrangements  completed, 
in  such  a  way  that  everything  was  nominally 
withdrawn  beyond  the  reach  of  Sturtevant's 
execution;  and  Jera  is  shortly  after  found  on 
the  limits,  setting  Sturtevant  at  defiance,  with 
the  fruits  of  the  fraud  in  his  pocket. 

With  regard  to  the  father,  he  admits  his  par- 
ticipation, but  denies  that  it  was  a  guilty  one. 
The  debt,  as  it  stood  originally  due  to  him,  was 
no  doubt  honest,  not  only  in  its  origin,  but  in 
its  form.  It  grew  out  of  loans  to  both  these 
sons,  and  was  secured  by  their  joint  notes 
standing  from  1823  to  the  day  of  the  verdict. 
It  was  perfectly  secure  on  these  notes;  and 
there  is  no  pretense  that  he  did  not  know  and 
feel  that  the  joint  notes  of  these  two  flourishing 
merchants  would  continue  a  most  perfect  se- 
curity. The  only  reason  he  gives  for  this  hasty 
change  of  the  security  for  a  part,  and  taking 
the  deed  to  satisfy  the  residue  is,  that  he  had 
a  right  to  protect  himself  and  obtain  satisfac- 
tion of  a  bonafde  debt.  It  is  somewhat  diffi- 
cult to  perceive  what  protection  he  wanted,  so 
long  as  he  held  all  the  security  for  his  money 
which  could  be  desired — a  security  by  notes, 
which  would  command  the  cash  at  any  time. 
His  counsel  puts  the  argument  in  another  form; 
that  "Jera  had  a  right  to  prefer  one  creditor 
to  another,  and  pay  his  father's  debt  in  prefer- 
ence to  the  appellee's  demand."  That  he  had 
a  right  to  do  so,  provided  he  was  an  insolvent, 
358*]  and  there  was  *any  necessity  for  the 
preference, there  can  be  no  doubt.  The  abstract 
right  of  an  insolvent  to  prefer  one  creditor  to 
another,  would  be  disputed  by  nobody;  but  the 
rule  has  no  application  to  a  man  who  is  abund- 
antly able  to  pay  all  his  debts.  Preference  in 
the  distribution  of  such  a  man's  property  would 
not  be  thought  of.  There  can  be  no  honest 
preference.  Any  disposition  of  his  ample  means 
to  one,  with  a  view  to  hinder,  delay,  embarrass 
or  prevent  another  creditor,  can  be  nothing  but 
fraud. 

It  was  said  by  counsel  that  Nathaniel,  the 
father,  was  a  farmer  at  Darien,  in  the  interior 
of  Conn.,  where  it  seems  he  has  resided  for  a 
long  time;  and  nothing  appears  that  be  does 
not  mean  to  continue  there.  Why  this  farmer 
should,  in  order  to  protect  himself,  give  up 
notes  which  be  knew  to  be  good,  and  take  his 
pay  in  an  undivided  share  of  a  lot  in  the  City 
of  N.  Y.,  I  am  at  a  loss  to  perceive.  Good  se- 
curity for  the  money  which  he  had  loaned,  with 
the  interest,  was  all  the  protection  which  he 
wanted;  and  that  we  have  seen  be  had  already. 
I  can  hardly  think  this  idea  of  protection, which 
is  the  only'reason  that  I  find  in  the  answer, can 
pass  for  anything  more  than  an  unfounded 
pretense.  Nor  will  it  be  urged,  I  presume,  that 
a  Darien  farmer  wanted  the  undivided  half  of 
his  son's  place  of  business  for  his  own  use. 

But  he  says  he  had  a  right  to  take  this  deed 
in  payment  of  his  debt.  A  man's  right  to  take 
a  deed  for  such  a  purpose  certainly  depends  on 
circumstances.  If  be  be  single  and  honest- 
hearted  in  that  purpose,  his  right  in  incontest- 
able. If  he  does  so  when  he  is  otherwise  well 
secured,  for  the  purpose  of  depriving  another 
creditor  of  his  means  to  collect  a  debt,  he  is 
guilty  of  fraud;  and  a  fraud  the  more  deserv- 
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ing  of  punishment, because  it  is  entirely  gratu- 
itous, and  wanting  even  in  the  pitiful  excuse, 
that  it  was  practiced  for  his  own  benefit.  What 
must  this  aged  and  experienced  man  have 
thought  when  bis  son  suddenly  made  his  ap- 
pearance,having  hurried  from  N.  Y.  to  Darien, 
with  the  deed  in  one  hand  and  the  separate  note 
of  Henry  in  the  other?  He  informs  his  father 
of  Sturtevant's  .heavy  verdict  against  him,  ob- 
tained three  or  four  days  previous,  which  would 
soon,  as  *they  both  knew,  be  matured  [*35J> 
into  a  judgment,  and  bind  the  land  which  is 
now  proposed  to  be  conveyed.  Both  knew  it 
could  be  no  benefit  to  the  father, and  that  Stur- 
tevant could  obtain  nothing  for  his  debt.except 
by  a  resort  to  Jera's  reaU  or  personal  estate  in 
possession.  With  that  knowledge,  a  deed  is 
delivered  by  the  son  and  accepted  by  the  fa- 
ther, which,  combined  with  other  like  trans- 
fers made  about  the  same  time,  works  the  mis- 
chief that  drove  Sturtevant  into  the  Court  of 
Chancery.  Between  the  father,  the  brother, 
Henry  and  Moore,  before  Sturtevant  can  per- 
fect his  judgment  by  the  forms  of  law, he  finds 
the  whole  estate  of  this  wealthy  man,  either,  as 
he  afterwards  expressed  it, put  out  of  his  hands, 
or  metamorphosed  into  money  or  choses  in  ac- 
tion, which  he  could,  as  the  law  then  was.con- 
ceal  and  place  beyond  the  reach  of  legal,  if  not 
of  equitable  process.  Did  not  this  father  know 
that  his  son  had  started  upon  such  a  project, 
and  did  he  not  lend  himself  as  a  part  of  the 
machinery?  I  have  sought  in  vain  for  any  other 
solution.  The  lot  and  buildings  in  N.  Y.  were 
wanted  for  no  other  purpose  by  the  father.  For 
aught  I  can  see,he  becomes  a  willing  and  quiet, 
if  not  an  eager  instrument.  He  professes  to 
make  no  inquiries.  He  says  in  his  answer  he 
is  ignorant  of  what  property  Jera  and  Henry 
were  possessed;  but  nowhere  pretends  that  he 
ever  distrusted  their  ability  to  pay  the  whole 
debt.  At  that  moment  he  is  found  taking  the 
individual  note  of  Henry  for  $2,500.  No  man 
of  ordinary  sagacity  could  have  entertained  a 
doubt  that  Jera's  object  was  to  commit  a  fraud. 

It  cannot  be  at  all  material  to  inquire'  wheth- 
er these  buildings  and  this  lot  were  partnership 
property,  and  thus  primarily  due  to  the  father 
as  a  creditor  of  the  firm,  in  preference  to  Stur- 
tevant,  who  was  a  creditor  of  Jera  alone.  Such 
a  conflict  could  never  arise,  because  the  part- 
nership was  able  to  pay  all  debts,  with  a  clear 
profit  to  Jera,  of  much  more  than  sufficient  to 
discharge  Sturtevant's  debt.  The  fraud  lies  in 
subtracting  or  placing  beyond  his  reach  (lie  only 
fund  upon  which  his  execution  could  operate. 
It  is  not  denied  that  he  might  have  levied  on 
the  land;  nor  that  if, as  must  be  admitted. there 
were  beside  ample  assets  *for  the  <1is  [*3(SO 
charge  of  all  partnership  and  other  debts,  Stur- 
tevant's remedy  by  levy  would  have  been  per- 
fect. The  father  does  not  put  it  on  the  ground 
that  he  feared  a  conflict.  He  was  doubtless  too 
well  informed  of  his  sons'  real  circumstances  to 
indulge  any  such  idle  apprehension. 

I  have  considered  the  case  thus  far  mainly 
upon  the  bill,  the  answer  of  Nnthnniel  Water- 
bury,  the  father,  the  proofs  of  what  was  done 
between  the  sons  and  l>etween  them  and  Moore, 
without  combining  the  answer  and  derlarnlinnH 
of  Jera  as  evidence  against  the  father.  The 
counsel  for  him,  seeing  a  plain  fraud  estab 
lished  against  the  son, admonished  us  that  what 
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the  latter  may  have  said  cannot  be  received  to 
affect  a  conveyance  made  months  before.  The 
counsel  alluded  particularly  to  the  declaration 
which  Jera  made  to  Kells,  a  witness  for  the 
complainant,  in  the  summer  of  1829,  that  "he 
was  then  on  the  limits  on  account  of  the  judg- 
ment, and  that  he  had  been  obliged  to  put  his 
property  out  of  his  hands  on  account  of  the 
judgment,  to  prevent  their  collecting  it.  That 
the  declarations  of  a  grantor,  made  after  the 
execution  of  his  deed,  cannot  be  received  to 
defeat  it,  is  well  established  as  a  general  prop- 
osition. It  is  a  part  of  the  rule  that  hearsay  is 
not  evidence.  There  are.  however,  several  ex- 
ceptions to  that  rule  ;  and  among  others  the 
declaration  of  a  man  Against  himself.  A  kin- 
dred exception  is,  where  several  persons  are 
embarked  in  a  common  object  or  enterprise. 
There  the  connection  and  purpose  being  first 
made  out  to  the  satisfaction  of  the  court,  the 
declaration  of  one,  while  engaged  in  the  pros- 
ecution of  his  purpose, may  be  received  against 
another.  A  common  case  is  of  rioters  and  con- 
spirators, Com.  v.  Crowninshield,  10  Pick., 497; 
but  the  exception  extends  equally  to  all  cases 
where  a  combination  to  commit  a  wrong  among 
several  individuals  is  once  established.  Each, 
then,  becomes  responsible  for  the  declarations 
as  well  as  the  acts  of  the  other.  The  exception 
has  very  properly  been  applied  to  the  case  of 
a  debtor  continuing  in  possession  of  personal 
property  after  sale.  What  he  may  say  while 
thus  in  possession,  is  receivable  against  his 
vendee  as  a  part  of  the  res  gesta,  to  make  out  a 
fraud  against  the  creditors  by  the  latter,  Wit- 
361*]  lies  *v.  Farley,  3  Carr.  &  P.,  395;  Babb 
v.  Clem*on,  10  Serg.  &  R,  419,  426.  427,  and  12 
Id., 328-380;  Wilbur  v.  Strickland,  1  Rawle.458; 
and  the  same  thing  has  been  repeatedly  held, 
where  the  court  was  first  convinced  by  that  or 
other  evidence,  that  there  was  a  common  pur- 
pose to  defraud  in  the  vendor  and  vendee.  Per 
Carr  and  Green,  JJ. ,  in  Clayton  v.  Anthony, 
6  Rand..  285;  Reitenback  v.  Reitenback,\  Rawle, 
362  ;  Wilbur  v.  Strickland,  Id  ,  458.  It  is  no 
answer  to  say  that  Jera  should  have  been  dis- 
missed as  a  party  and  examined  as  a  witness. 
Such  might  have  been  the  answer  in  all  the 
cases  cited.  The  objection  was  raised  in  that 
form  at  the  trial  of  Willies  v.  Farley,  but  ex- 
pressly overruled. 

To  my  mind  the  acts  of  Jera  and  his  father 
at  Darien,  connected  with  other  facts  appear- 
ing in  the  father's  answer,  evince  an  intent 
common  with  both  to  defraud  Sturtevant.  It 
follows,  therefore,  that  the  concurrent  and  sub- 
sequent acts  of  Jera,  his  conveyance  to  Moore, 
his  other  arrangements  tending  to  effectuate  the 
fraud,  and  finally  going  on  the  limits,  are  all 
admissible  to  affect  the  father,  as  parts  of  the 
same  scheme.  His  son  going  on  the  limits.thus 
obstinately  perseveringin  the  attempt,  and  still 
withholding  means  which  had  been  placed  be 
yond  Sturtevant's  reach,  by  the  co-operation  of 
others,  may,  I  think,  be  regarded  as  a  part  of 
the  scheme  ;  and  his  declarations  while  there 
properly  received  against  all  who  had  partici- 
pated. I,  therefore,  think  Jera's  direct  admis- 
sion of  the  fraud  to  Kells  may  properly  be  add- 
ed to  the  evidence  as  between  Sturtevant  and 
the  father,  if  the  case  be  not  sufficiently  clear 
without  it. 

Much  stress  was  laid  in  the  argument  on  the 
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debt  to  the  father  being  really  due.  There  is  no 

§reater  mistake  than  to  suppose  that  an  honest 
ebt  may  not  be  perverted  to  the  covering  or 
withdrawing  of  property  for  a  very  dishonest 
purpose.  The  contrary  has  been  holden  ever 
since  Twyne's  case.  Too  commonly,  in  the  his- 
tory of  this  kind  of  cases,  a  fair  debt  is  used  as 
a  little  spark  of  honesty  to  animate  a  mass  of 
collusion  and  falsehood.  In  Beats  v.  Guernsey, 
8  Johns.,  446,  the  purchase  was  for  a  fair  debt; 
but  it  was  conceded  that  had  the  purchaser 
known  of,  and  bought  the  *goods  with  [*362 
a  view  to  defeat  the  judgment,  the  sale  would 
have  been  void. 

The  rule  laid  down  by  the  present  Chief  Jus 
tice,  in  Cunningham  v.  Freeborn,  11  Wend., 
240,  251-253,  has  been  relied  upon,  that  where 
an  answer  denies  a  fraudulent  intent,  the  Court 
of  Chancery  cannot  decree  against  it  on  the 
answer,  unless  the  particular  facts  stated  in  the 
same  answer  refute  the  denial.  This  is  doubt- 
less so  where  the  cause  stands  upon  bill  and 
answer,  as  it  did  there.  If  particulars  are  not 
admitted  they  must  be  proved.  In  this  case 
some  are  admitted,  and  others  appear  in  evi- 
dence utterly  incompatible  with  the  honesty 
of  the  transaction,  and  all  this  before  we  reach 
Jera's  admission  to  Kells.  In  the  case  cited  a 
conclusive  case  of  fraud  was  made  out  on  the 
face  of  the  assignment.  Here  a  case,  equally 
conclusive  to  my  mind,  is  made  out  in  another 
mode.  This  general  denial  of  fraud  in  an  an- 
swer,even  where  it  is  plain  to  the  judge,  seems 
not  to  be  a  very  hard  thing  for  the  conscience 
of  the  party.  It  is  a  kind  of  stereotype  clause 
in  answers  to  this  sort  of  bills,  and  it  is  used 
here  by  all  these  defendants,  even  Jera  in  his 
own  strongest  conceivable  case  of  fraud.  If 
received  as  of  the  same  force  as  the  denial  of 
specific  allegations,  the  power  of  a  Court  of 
Chancery  would  be  too  much  cramped  in  the 
exercise  of  a  salutary  jurisdiction. 

We  were  also  referred  to  an  authority  for 
the  truism  that  fraud  must  be  proved.  If  it  is 
meant  by  this  that  there  must  be  direct  proof, 
the  proposition  is  wrong.  Fraud  and  even  the 
very  highest  crimes  known  to  the  law  are  com- 
monly made  out  by  circumstantial  or  presump- 
tive evidence.  The  very  charge  implies  color 
and  disguise  to  be  dissipated  by  indicia  alone. 

The  declaration  and  acts  of  Jera  are  the  more 
obviously  admissible  when  we  connect  the  fact 
mentioned  by  Stansberry,  Henry's  clerk,  that 
though  Jera  had  apparently  sola  out,  his  fur- 
niture had  never  been  removed,  and  he  still, in 
Apr.,  1880,  continued  to  live  over  the  store  as 
he  had  formerly  done.  Whether  he  paid  any 
rent  to  his  father  and  Henry,  or  was  gratu- 
itously sheltered  and  maintained  by  them  pend- 
ing his  fraudulent  practices  against  Sturtevant, 
I  *have  been  unable  to  collect  from  the  [*363 
case;  nor  do  I  learn  in  what  way  the  father  ap- 
propriated the  property  which  he  purchased. 
On  the  whole  I  am  utterly  unable  to  account 
for  his  conduct  upon  any  other  hypothesis  than 
a  deliberate  intent  throughout  to  co-operate 
with  his  sons  in  their  fraud  upon  Sturtevant. 

My  conclusion  is  that  the  decree  of  His 
Honor,  the  Chancellor,  should  be  affirmed. 

By  Senator  Edwards.  The  question  in  this 
case  is,  whether  the  deed  to  Nathaniel  Water- 
bury  should  be  adjudged  to  be  fraudulent  and 
void. 
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The  debt  due  from  Jera  and  Henry  Water- 
bury  to  their  father,  Nathaniel  Waterbury, 
seems  not  to  have  be.en  controverted;  nor  is  it 
shown  that  the  $4,000  is  not  a  fair  and  reason- 
able consideration  for  the  one  undivided  half 
of  the  house  and  lot  in  question,  subject  to  the 
incumbrance  under  which  it  was  conveyed. 
We  may,  therefore,  conclude  that  the  debt  was 
a  bona  fide  debt,  and  in  the  absence  of  proof  to 
•the  contrary,  that  the  consideration  for  which 
the  deed  was  given  was  the  fair  value  of  the 
premises  conveyed,  subject  to  the  incumbrance 
then  upon  it.  This,  therefore,  appears  to  be  a 
•case  between  a  debtor  and  &  bond  fide  creditor, 
in  which  the  former  has  preferred  the  latter  to 
his  other  creditors;  and  if  simply  a  case  of  this 
•description,  unaffected  with  fraud,  the  convey- 
ance must  be  considered  legal  and  valid,  for  a 
•debtor  has  an  unquestionable  right  to  prefer 
one  creditor  or  set  of  creditors  to  another.  2 
Stark.  Ev..  622  ;  5  T.  R.,  424  ;  8  Id.,  528  ;  5 
€ow.,  547;  6  /rf.,287;  7/rf..735;  11  Wend.,187. 

The  question,  then,  is,  was  this  conveyance 
made  and  accepted  with  a  fraudulent  intent  by 
the  contracting  parties?  The  deed  bears  date  two 
days  after  the  verdict;  Jera  Waterbury  in  his 
answer  admits  that  he  supposed  the  law  to  be, 
that  if  the  judgment  was  obtained  while  he 
owned  the  moiety  of  the  house  and  lot,  it  would 
•create  a  lien  upon  it ;  and  that  he  was  not  ig- 
nonmt  that  such  lien  would  be  prevented  by  a 
previous  bona  fide  conveyance;  but  he  says  he 
felt  it  his  imperative  duty  to  satisfy  the  debt 
364*]  due  his  father  while  *he  haa  it  in  his 
power;  and  with  that  view,  and  not  for  the 
purpose  of  preventing  the  lien  from  attaching 
by  means  of  such  apprehended  judgment,  he 
made  the  conveyance.  This  conveyance,  we 
are  to  bear  in  mind,  was  made  while  the  co- 
partnership had  ample  means  in  their  hands  to 
satisfy  the  demand  of  Nathaniel  Waterbury, 
which  was  a  copartnership  debt  until  it  be- 
came an  individual  debt  by  the  arrangement 
of  the  parties.  Is  it  not  then  reasonable  to 
infer  that  the  conveyance  would  not  have 
been  made  at  this  particular  time,  but  for  the 
purpose  of  preventing  the  lien  of  the  antici- 
pated judgment  ?  And  although  it  was  to  ac- 
complish the  object  of  paying  Nathaniel  Water- 
bury  a  bona  fide  debt,  yet  its  primary  object,  on 
tin-  part  of  Jera  Waterbury,  was  to  prevent  the 
lien  he  anticipated  would  attach,  by  the  rendi- 
tion of  the  judgment  upon  the  verdict  which 
had  been  recovered  against  him.  Besides,  he 
t'.l, |  Kells  in  1829,  while  on  the  limits,  that  he 
had  been  obliged  to  put  his  property  out  of  his 
hands  on  account  of  the  judgment,  to  prevent 
it*  collection,  and  this  testimony  is  corroborat- 
<•>!  l>y  the  testimony  of  Lowerre.  I  think,  there- 
fore, there  can  be  but  little  doubt  but  what  the 
•conveyance  was  made  by  Jera  Waterbury  to 
avoid  the  lien  of  the  judgment  which  he  an- 
ticipated would  be  entered  on  the  verdict 
which  had  been  rendered  against  him,  and  to 
prevent  its  collection  out  of  the  real  estate  he 
conveyed.  But  if  it  were  HO — if  the  debt  of  his 
father  were  a  bona  fide  debt,  and  if  one  half  of 
the  house  and  lot  were  conveyed  at  its  fair  val- 
ue, although  Jera  intended  to  prevent  the  lien 
and  to  give  his  father  a  preference  as  a  credit- 
or; had  he  not  a  legal  right  so  to  do,  although 
such  conveyance  would  prevent  the  collection 
of  the  judgment,  or  any  part  of  it,  out  of  the 


real  estate  conveyed?  It  appears  to  me  he  had. 
I  admit  that  if  property  is  sold  for  the  purpose 
of  preventing  or  delaying  the  collection  of  a 
debt,  and  the  purchaser  knowing  the  fact, 
makes  the  purchase  for  the  purpose  of  aiding 
that  intent,  the  sale  is  fraudulent,  although  a 
fair  consideration  has  been  paid.  The  ques- 
tion of  fraud  depends  upon  the  motive  of  the 
parties;  the  purchase  must  be  bona  fide  as  well 
as  upon  a  valuable  consideration.  1  Burr..  474; 
Cowp.,  434;  8  Taunt.,  678;  *7  Serg.  &  [*3«5 
R.,  89;  Beats  v.  Guernsey,  8  Johns.,  446.  But 
admitting  the  conveyance  was  fraudulent  on 
the  part  of  Jera,  this  could  not  render  it  fraudu- 
lent on  the  part  of  Nathaniel  Waterbury.  if  he 
was  innocent  of  the  fraudulent  intent  of  Jera, 
and  did  not  take  the  conveyance  for  the  pur- 
pose of  aiding  that  intent.  To  render  the  con- 
veyance void,  there  should  be  a  fraudulent  mo- 
tive on  the  part  of  the  purchaser  as  well  as  the 
seller.  I  am  aware  that  Chanceller  Kent,  in  the 
case  of  Hildreth  v.  Sands,  2  Johns.  Ch.,  35, 
seems  to  maintain  the  contrary  doctrine.  In 
that  case  he  says:  "  If  the  deed  is  admitted  to 
be  fraudulent  on  the  part  of  Comfort  Sands, 
the  grantor,  there  would  be  difficulty  in  allow- 
ing the  deed  to  stand,  even  if  the  grantee  was, 
as  he  alleges,  innocent  of  fraud."  Were  this 
doctrine  to  prevail,  a  bona  fide  purchaser  could 
never  be  protected.  But  the  doctrine  of  Chan 
cellar  Kent  has  been  repudiated  by  the  U.  8. 
Court,  and  I  think  with  great  propriety.  In 
the  case  of  Brooks  v.  Marbury,  11  Wh.,  90.  Ch. 
J.  Marshall,  in  delivering  the  opinion  of  the 
court,  says:  "This  expression  of  Chancellor 
Kent  must,  undoubtedly,  be  understood  in  ref- 
erence to  the  case  in  which  it  was  used.  He 
has  not  said  nor  could  he  mean  to  say.  that  in 
every  posssible  case  a  fraudulent  intent  on  the 
part  of  the  grantor  would  avoid  a  deed  to  a 
bona  fide  purchaser,  fora  full  and  valuable  con- 
sideration, having  no  knowledge  of  the  fraud." 
In  order  then  to  make  the  conveyance  fraud- 
ulent and  void  as  to  the  grantee,  fraud  or  a 
fraudulent  intent  must  be  shown  on  his  part  as 
well  as  on  the  part  of  the  grantor;  and  the  re- 
maining inquiry,  which  I  conceive  the  impor- 
tant one  in  the  case,  is  whether  there  is  sufficient 
proof  to  show  that  Nathaniel  Waterbury  has 
participated  in  the  fraud  so  far  as  to  make  the 
deed  inoperative  and  void  as  to  him.  Was  it 
conclusive  evidence  of  fraud  against  him. that 
he  consented  to  give  up  his  joint  notes  against 
the  firm  and  take  the  individual  note  of  Henry 
Waterbury  and  the  deed  in  question  V  I  can- 
not so  consider  it.  The  real  estate  for  which 
he  received  a  deed  was  a  part  of  the  joint  prop- 
erty ;  it  was  purchased  with  joint  funds,  and 
in  part  with  the  same  "funds  it  was  con-[*JJO6 
veyed  to  secure,  and  might  with  as  much  pro- 
priety be  called  a  primary  fund  for  the  pay- 
ment of  the  debt  in  question  as  any  other  prop- 
erty belonging  to  the  firm.  Was  it  evidence  of 
fraud  in  Nathaniel  Waterbury.  that  he  re- 
ceived an  absolute  deed  instead  of  a  mortgage 
ora  judgment  ?  If  the  deed  would  be  void, 
either  of  the  other  specified  securities  would 
likewise  be  void.  Had  the  facts  in  the  case 
shown  that  he  had  not  allowed  a  full  consider- 
ation for  the  property,  and  had  taken  a  deed, 
instead  of  a  mortgage  or  a  judgment,  it  might 
have  been  a  circumstance  to  show  a  fraudulent 
intent  to  cover  property  to  a  greater  extent  than 
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the  amount  of  his  demand  entitled  him  to;  and 
if  such  had  been  the  fact, the  court  might  very 
properly  apply  the  rule  that  was  applied  in  the 
case  of  Boyd  v.  Dunlap,  1  Johns.  Ch.,4?8,that 
is,  permit  the  deed  to  stand  as  security  for  the 
actual  debt;  but  as  it  has  not  been  shown  that 
the  $4,000  was  not  a  full  consideration  for  an 
undivided  half  of  the  bouse  and  lot  subject  to 
the  incumbrance.nnd  as  the  answer  responsive 
to  the  bill  in  this  particular  shows  that  it  was 
a  full  and  fair  price,  and  an  equivalent  in  val- 
ue for  the  premises  conveyed  subject  to  the  in- 
cumbrance,  we  have  no  occasion  for  the  appli- 
cation of  the  rule  to  which  I  have  alluded.  The 
fact  disclosed  in  the  answer  of  Nathaniel  Wa- 
terbury.that  he  knew  of  the  verdict  recovered 
against  his  son  at  the  time  the  deed  was  deliv- 
ered,is  not  sufficient  evidence  to  render  fraud- 
ulent and  void  an  ordinary  purchase.where  no 
debt  existed,  and  much  less  would  it  be  suffi- 
cient evidence  against  a  bonafide  creditor  seek- 
ing a  preference  over  an  anticipated  judgment; 
In  the  case  of  Seals  \.  Guernsey, \he  court  say: 
"  The  modern  doctrine  is  not  merely  that  the 
purchaser  must  know  of  the  judgment ;  that 
fact  of  itself  will  not  defeat  a  bonafide  sale. or 
make  it  in  judgment  of  law  fraudulent.  The 
rule  is,  that  the  purchaser  knowing  of  the 
judgment  must  purchase  with  a  view  and  pur- 
pose to  defeat  the  creditor's  execution,  and  if 
he  does  it  with  that  purpose,  it  is  iniquitous 
and  fraudulent,  notwithstanding  he  may  have 
given  a  full  price  ;  and  this,"  the  judge  who 
delivered  the  opinion  says,  "I  apprehend  is 
the  true  rule."  As  I  view  this  case, therefore, 
367*]  the  Respondent  has  failed  to  show  that 
Nathaniel  Waterbury  received  the  conveyance 
fraudulently.  Besides,  Nathaniel  Waterbury 
has  negatived  the  legal  presumption  of  fraud 
on  his  part.  In  his  answer  responsive  to  the 
bill  he  states,  that  his  motive  in  making  the 
purchase  and  receiving  the  conveyance  was 
to  protect  himself  and  to  obtain  satisfaction  of 
the  debt  bonafide  due  to  him,  and  he  denies 
that  he  bad  any  motive  or  intention  of  defeat- 
ing or  preventing  the  lien  by  the  operation  of 
the  judgment  to  be  obtained  on  the  verdict, 
other  than  what  might  result  from  obtaining 
prior  satisfaction  of  his  own  debt.  I  cannot, 
therefore,  conceive  it  my  duty  to  come  to  the 
conclusion,  against  the  direct  and  positive  an- 
swer of  Nathaniel  Waterbury,  unimpeached 
by  the  testimony.that  his  motives  were  fraud- 
ulent, and  pronounce  the  conveyance  void, sim- 
ply because  he  did  not  also  deny  all  suspicion 
of  his  son's  fraudulent  intent.  I  freely  admit 
that  I  accede  to  the  correctness  of  the  rule  rec- 
ognized by  the  Chief  Justice  in  the  case  of  Cun 
ningham  v.  Freeborn,  11  Wend.,  253,  in  which 
he  says  :  "  The  admission  of  facts  which  are 
per  se  fraudulent  in  judgment  of  law,  are  as 
much  so  and  as  conclusive  upon  the  defendant 
as  if  he  had  in  express  terms  admitted  a  fraud- 
ulent intent  in  his  answer  ;  and  in  such  case 
any  subsequent  disclaimer  of  such  intent  will 
not  avail  him."  I  have  no  doubt  when  such 
a  case  presents  itself,  the  Chancellor,  being  the 
judge  of  the  fact  as  well  as  the  law,  would  be  war- 
ranted in  coming  to  the  conclusion  that  the  con- 
veyance was  fraudulent,  although  the  answer 
disclaimed  all  fraudulent  intent  on  the  part  of 
the  grantee  who  received  the  conveyance.  But 
the  case  now  under  review  is  not  one  of  that 
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description.  Here  the  answer  does  not  admit 
facts  which  are  per  se  fraudulent  in  law;  it  as- 
signs a  legal  motive  for  receiving  the  convey- 
ance; it  was  received  in  payment  of  a  bonafide 
debt.  Nor  does  the  Chancellor  appear  to  rest 
his  opinion  upon  that  ground,  but  he  relies 
upon  the  negative  circumstance,  that  N.  Wa- 
terbury did  not  deny  all  knowledge  or  suspi- 
cion of  his  son's  object  in  making  the  convey- 
ance ;  and  has  taken  it  for  granted  because  he 
did  not,  that  he  could  not  make  such  denial 
and, therefore, he  says  he  was  bound  to  declare 
the  conveyance  fraudulent  and  void.  I  can- 
not *feel  it  my  duty  to  come  to  such  a  [*868 
conclusion.  It  appears  to  me  we  should  have 
something  more  real  and  substantial  to  rely 
upon,  in  forming  a  judicial  decision  which  is 
to  determine  the  rights  of  the  parties  and  form 
a  precedent  for  the  like  cases  hereafter,  than 
the  mere  suspicion  of  the  appellant's  integrity 
arising  from  the  circumstance  that  his  answer 
was  defective.  If  the  answer  did  not  meet  every 
material  allegation  in  the  bill,  the  complainant 
should  have  excepted  and  compelled  him  to 
have  answered  more  definitely.  If  the  com- 
plainant deemed  it  important  that  he  should 
answer  whether  he  had  any  suspicion  of  his 
son's  motive  in  making  the  conveyance,  and  if 
the  allegations  in  the  bill  entitled  him  to  an  an- 
swer as  to  this  particular  fact,  he  should  have 
excepted  and  required  a  further  answer;  and 
not  having  done  so,  we  should  not,  in  the  ab- 
sence of  all  proof  as  to  the  particular  fact,  draw 
an  unfavorable  inference  against  him,  and  at- 
tach to  it  so  much  importance  as  to  make  it 
the  criterion  by  which  to  determine  the  rights 
of  the  parties.  I  am  for  reversing  the  decree. 

On  the  question  being  put — shall  this  decree 
be  reversed  ?  — the  members  of  the  Court  di- 
vided as  follows  : 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  and  Senators  J.  Beardxley,  Beckieith, 
Downing,  Edward*,  .Johnson,  H.  F.  Jones, 
Lacy,  Livingston,  McLean,  Powers,  Spraker, 
Wager,  Works — 14. 

In  the  negative  —  Justices  BRONSON  and 
COWEN,  and  Senators  Armstrong.  Hunter, 
Huntinglon,  Loomis,  Seger,  Van  Dyck,  Willes 

Q 

Whereupon,  the  decree  of  the  Chancellor  wa* 
reversed. 

Debtor  and  Creditor— Preferences.  Cited  in— 88 
N.  Y.,  422 :  7  Hun,  592 :  16  Hun,  170 :  18  Barb.,  275:  27 
Barb..  £54 ;  42  Barb.,  303  ;  47  How.  Pr.,  68,  69  ;  7  W. 
Dig.,  564. 

Combination  for  illegal  object— Acts  and  declara- 
tions of  one  as  evidence  against  associates. 

Overruled— 40  N.  Y.,  228. 

C  ted  in— 33  Barb.,  172;  39  Barb.,  407 ;  46  Barb.,  155; 
39  Mich.,  231 ;  35  N.  J.  L.,  262. 

Fraud— Circumstantial  evidence  to  prove. 

Cited  in-4  Hill..  296;  43  Barb.,  456  :  3  Bank  Re*., 
100  ;  4  Ben.,  7  ;  1  Wood  &  M.,  356  ;  60  Mo.,  471 ;  35  N. 
J.  L.,  262; 


*W.  O.  &  J,  CLASON,  Appellants,  [*369 

AND 

A.  W.  CLASON,  Respondent. 

Wills— Devise  to  three  Sons  to  take  Effect  Twenty 
Tears  after  Death  of  Testator — Each  takes 
Absolute  Estate  at  Expiration  of  the  Twenty 
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Tears  Before  Making  Division  of  the  Property 

— Survivorship. 

Where  a  testator,  after  the  expiration  of  20  years 
from  the  time  of  his  decease,  devised  certain  reaJ 
estate  to  three  sons  equally  to  be  divided  between 
them,  and  directed  if  either  of  them  should  die  be- 
before  such  division  should  be  made,  without  leav- 
ing: lawful  issue,  that  his  portion  should  belong:  to 
the  survivor  of  survivors ;  it  was  held,  that  on  the 
expiration  of  the  20  years  the  sons  of  the  testator 
severally  took  an  absolute  estate  in  the  property  de- 
vised, and  that  the  death  of  one  of  them  after  the 
expiration  of  the  20  years,  before  the  making-  of  an 
actual  division  of  the  property,  did  not  devest  the 
estate,  but  that  the  same  inured  to  the  benefit  of  a 
purchaser  to  whom,  previous  to  his  death,  he  had 
conveyed  the  property. 

A  PPEAL  from  chancery.  In  this  case  a  bill 
11.  in  chancery  was  filed  for  the  partition  of 
a  farm  to  which  the  parties  claimed  title  un- 
der the  will  of  Isaac  Clason,  made  Sep.  26. 
1810.  The  testator,  after  making  certain  be- 
quests to  his  wife  and  other  provisions  for  her 
maintenance,  and  after  a  bequest  to  a  married 
daughter  and  declaring  his  intention  that  in  no 
event  such  daughter  or  her  children  should  in- 
herit any  portion  of  the  real  estate  by  his  will 
thereafter  devised,  or  be  considered  a  repre- 
sentative of  any  of  his  other  children  so  as  to 
be  entitled  to  receive  any  portion  of  his  real 
or  personal  estate,  except  that  which  he  had 
expressly  given  her  by  his  will,  made  the  fol- 
lowing devise:  "I  give,  devise  and  bequeath  to 
my  three  sons,  William  Jones  Clason,  Isaac 
Starr  Clason  and  Augustus  Washington  Cla- 
son, the  survivors  and  the  survivor  of  them, 
the  rents,  issues  and  profits  of  all  my  real  es- 
tate in  the  County  of  Westchester,  for  the  term 
of  twenty  years  after  my  decease,  subject  to 
the  claims  of  my  said  wife  as  hereinbefore 
stated,  the  said  rents,  issues  and  profits  to  be 
divided  equally  between  my  said  sons  and  the 
survivors  of  them;  and  if  any  of  my  said  sons 
shall  die  before  the  expiration  of  the  said  term 
of  twenty  years  leaving  a  lawful  child  or  chil- 
dren, such  child  or  children  shall  be  entitled 
to  and  receive  such  portion  of  the  said  rents, 
issues  and  profits,  as  would  have  belonged  to 
his.  her  or  their  father,  if  living;  and  after  the 
37O*J  expiration  *of  the  said  term  of  twenty 
years,  1  give,  devise  and  bequeath  all  my  real 
estate  in  the  County  of  Westchester  to  my 
said  three  sons,  their  heirs  and  assigns  forever, 
equally  to  be  divided  between  them;  and  if  any 
of  my  said  sons  shall  die  before  a  division  shall 
be  made,  leaving  a  lawful  child  or  children, 
such  child  or  children  shall  be  entitled  to  and 
receive  such  portion  of  the  said  estate  as  his, 
her  or  their  father  would  have  been  entitled  to 
if  living;  and  if  any  of  my  said  sons  shall  die 
beforesuch  division  shall  be  made, without  leav- 
ing any  lawful  child  or  children,  him  or  them 
surviving,  the  portion  of  such  son  or  sous  so  dy- 
ing shall  belong  to  the  survivors  or  survivor  of 
my  said  three  sons,  their  or  his  heirs  and  assigns 
forever.  "The  testator  died  Mar.  1. 1815,  leaving 
his  three  sons  named  in  the  will,  living.  Will- 
iam Jones  Clason  died  in  1824,  who  devised  his 
property  to  the  appellants.  I«aac  Starr  Clnnon 
died  Mar.  14.  1835.  intestate  and  without  issue, 
!•!  daya  after  the  expiration  of  the  20  years  men 
tioned  in  the  will,  and  Augustus  Wa*hington 
< 'I nion  survived  both  his  brothers.  Previous  to 
his  death,  Isaac  Starr  (Mason,  by  deed  bearing 
date  Apr  29,1820,conveyed  all  disinterest  in  the 
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premises  to  one  Lockwood,  from  whom  by  sun- 
dry mesne  conveyances,  the  interest  thus  con- 
veyed came  to  Augustus  Washington  Clason, 
who  filed  the  bill  for  partition,  claiming  to  be 
the  owner  of  two  thirds  of  the  farm,  and  stating 
that  the  appellants  were  the  owners  of  the  re- 
maining one  third,  which  they  held  as  tenants 
in  common.  A  master,  in  pursuance  of  an  or- 
der, reported  that  he  found  the  rights  and  in- 
terests of  the  parties  to  be  as  stated  in  the  bill, 
and  the  CJumcellor  confirmed  the  report  in  that 
respect.  See  the  opinion  of  the  Chancellor,  6 
Paige.  543.  From  the  decree  of  the  Chancellor 
confirming  the  report,  the  defendants  in  the 
partition  suit  appealed  to  this  court,  where  it 
was  insisted  in  their  behalf:  1.  That  Isaac  Starr 
Clason  took  under  the  will  of  his  father  only  a 
qualified  fee  at  the  end  of  the  20  years,  with  an 
executory  devise  over  in  the  event  of  his  dy- 
ing before  a  division  actually  made;  and  2. 
That  I.-aac  Starr  Clason  having  died  without 
issue,  before  a  division  actually  made,  the  ap- 
pellants are  entitled  to  stand  in  the  place  of 
their  *father,  William  Jones  Clason,  [*37  1 
and  share  the  portion  of  Isaac  with  the  respond- 
ent, in  the  same  manner  that  their  father  would 
have  done  had  he  been  living  at  the  death  of 
Isaac. 

The  cause  was  argued  in  this  court  by, 

Mr.  S.  A.  Foot,  for  the  appellants. 

Mr.  G.  Wood,  for  the  respondent. 

After  advisement  the  the  following  opinion 
was  delivered: 

By  Justice  Bronson.  1.  I  think  Isaac  Starr 
Clason  took  an  absolute  fee  at  the  end  of  the 
term  of  20  years  from  the  death  of  the  testator; 
that  by  the  words,  "before  a  division  shall  be 
made,"  and  "before  such  division  shall  be 
made,"  in  the  clauses  which  dispose  of  the  es- 
tate in  the  event  of  the  death  of  one  or  more 
of  the  sons,  the  testator  did  not  intend  an  act- 
ual partition  of  the  property,  but  referred  to 
the  time  which  he  had  already  appointed  for 
making  the  division.  He  first  disposes  of  the 
rents  and  profits  for  the  term  of  20  years,  and 
at  the  expiration  of  the  term  he  devises  the  estate 
to  his  three  sons,  in  fee,  "equally  to  be  divided 
between  them.''  But  inasmuch  as  one  or  more 
of  the  devisees  might  die  before  the  time  ap- 
pointed for  making  the  division,  he  proceeds 
to  declare  what  disposition  shall  be  made  of 
the  property  in  that  event;  and  gives  the  por- 
tion of  any  son  so  dying  to  his  children,  should 
he  leave  any,  and  if  not.  to  the  surviving  son 
or  sons. 

I  can  see  no  reason  for  supposing  that  the 
testator,  after  having  restrained  the  power  of 
alienation  for  20  years,  intended  to  restrict  it 
still  further,  and  make  the  right  to  tin  absolute 
fee  depend  on  the  fact  of  an  actual  partition. 
On  the  contrary,  I  think  he  intended  that  such 
of  the  sons  a»  might  survive  the  term,  should 
then  take  an  unconditional  fee.  with  the  power 
of  disposing  of  the  estate  at  pleasure.  If  this 
is  the  proper  ronwtruction  of  the  will,  it  is  not 
denied  that  the  respondent  is  entitled  to  the 
portion  of  Isaac,  as  a  purchaser. 

2.  If,  as  the  appellants  contend,  the  right  to 
an  absolute  fee  depended  not  only  on  the  lapse 
of  the  term,  but  an  actual  'division  of  [*;J712 
the  properly,  I  should  still  be  of  opinion  that 
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the  decree  is  right.  Isaac  died  without  issue, 
and  under  the  limitation  over  in  the  will  on 
such  an  event,  his  portion  belongs  to  the  re- 
spondent as  the  only  surviving  son  of  the  tes- 
tator. The  language  in  this  clause  is  plain  and 
explicit  The  testator  declares,  that  if  any  of 
the  sons  shall  die  before  a  division,  without 
leaving  children,  "the  portion  of  such  son  or 
sous  so  dying,  shall  belong  to  the  survivors  or 
survivor,  of  my  said  three  sons,  their  or  his 
heirs  and  assigns  forever."  The  persons  to 
take,  are  not  children  of  deceased  sons,  but  the 
sous  themselves. 

The  clause  which  precedes  this,  gives  to  the 
children  of  any  son  dying  before  a  division, 
such  portion  of  the  estate  as  their  father  would 
have  been  entitled  to  if  living.  This  clause  has 
already  performed  the  office  which  it  was  des- 
igned to  answer,  by  giving  the  portion  of 
William  Jones  Clason,  who  died  in  1824,  to 
his  children,  the  appellants.  The  words  "such 
portion,"  in  this  clause  may,  I  think,  refer  to 
the  original  share,  or  one  third  part  of  the  es- 
tate given  to  each  of  the  sons;  and  the  words 
"if  living,"  may  refer  to  the  time  appointed  by 
the  testator  when  the  sons  were  authorized  to 
take  and  divide  the  property.  On  this  con- 
struction the  two  provisions  will  be  in  perfect 
harmony.  In  substance  they  amount  to  this: 
the  original  portion  which  each  son  would  take 
if  living  at  the  end  of  the  term,  shall,  in  case 
of  his  death  before  a  division,  go  to  his  chil- 
dren, if  he  leaves  any;  and  if  he  leave  no  chil- 
dren, it  shall  go  to  the  surviving  son  or  sons. 
If  we  give  the  language  a  broader  construction, 
and  say  that  the  children  of  a  deceased  son  are 
entitled  to  all  that  their  father  would  have 
taken  had  he  been  now  living,  we  shall  bring 
the  first  clause  into  direct  conflict  with  that 
which  provides  for  the  right  of  survivorship 
among  the  sons. 

The  clause  providing  for  survivorship  will 
not  admit  of  two  constructions  If  any  of  the 
sons  die  before  a  division,  without  issue,  "the 
portion  of  such  son  or  sons  so  dying,  shall  be- 
long to  the  survivors  or  survivor  of  any  of  my 
said  three  sons."  There  is  no  room  for  letting 
in  the  children  of  a  deceased  son,  and  we  must 
373*]  do  violence  to  the  language  *of  the 
testator  before  we  can  yield  to  the  claim  of  the 
appellants.  But  the  clause  which  provides  for 
the  children  of  a  deceased  son  will  admit  of 
two  constructions;  and  we  ought,  I  think,  to 
adopt  that  which  will  not  bring  it  into  direct 
and  inevitable  conflict  with  the  other.  In  this 
way  we  shall  give  effect  to  the  whole  will,  and 
in  such  a  manner  that  all  the  parts  will  be  in 
harmony  with  each  other. 

It  is  objected  that  the  testator  did  not  intend 
to  die  intestate,  and  that  on  the  construction  I 
have  adopted,  events  might  happen  in  which 
he  would  have  failed  to  make  a  final  disposi- 
tion of  the  whole  of  the  Westchester  property; 
that  two  of  the  sons  might  die  within  the  term 
leaving  issue,  and  then  the  third  son  might  die 
within  the  term  without  issue,  in  which  case 
his  portion  would  go  to  the  heirs  of  the  testa- 
tor. The  testator  has,  in  fact,  so  effectually  dis- 
posed of  the  whole  of  the  property,  that  in  the 
events  which  have  happened,  the  estate  must 
forever  retain  the  direction  given  to  it  by  the 
will.  Still  it  was  possible  tb^at  events  should  so 
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fall  out  that  one  third  of  the  property  would 
go  to  the  heirs  at  law  of  the  testator.  But  this 
was  only  a  remote  possibility.  The  chances 
were,  I  think,  a  hundred  to  one  against  such  a 
number  and  combination  of  events  as  would  be 
necessary  to  work  the  consequence  which  has 
been  mentioned.  Before  anything  can  be  made 
out  of  the  objection  that  the  testator  might 
have  failed  to  make  a  final  disposition  of  the 
property, we  must  assume  two  things:  first,  that 
he  foresaw  this  possible  failure;  and  second, 
that  he  attempted  to  provide  against  it.  Nei- 
ther of  these  thirgs  can  be  proved.  The  num- 
ber and  combination  of  events  on  which  the 
failure  depended,  would  not  be  very  likely  to 
present  themselves  to  the  mind  of  any  man  who 
was  anticipating  the  future;  and  if  it  were  oth- 
erwise, it  does  not  follow  that  the  testator 
thought  it  important  to  guard  against  a  possi- 
bility so  remote. 

Another  argument  of  the  appellants  remains 
to  be  noticed.  Had  the  testator  used  the  same 
language  in  disposing  of  the  fee  at  the  end  of 
the  term,  that  he  did  in  disposing  of  the  rents 
and  profits  during  the  term,  it  may  be  con- 
ceded that  the  appellants  would  be  entitled  to 
stand  in  the  *place  of  their  father  as  to  [*374 
the  portion  of  Isaac.  But  a  change  of  lan- 
guage usually  indicates  a  change  of  purpose; 
especially  in  a  will,  where  we  must  suppose 
the  party  was  aiming  at  precision,  rather  than 
elegance  of  diction.  In  that  part  of  the  will 
which  disposes  of  the  rents  and  profits,  the  tes- 
tator first  provides  for  survivorship  between 
the  sons,  and  then  for  the  children  of  a  son 
who  should  die  during  the  term.  In  that  part 
of  the  will  which  follows,  and  disposes  of  the 
estate,  the  testator  has  changed  the  order  of 
these  provisions,  and  has  also  adopted  different 
language.  If,  on  a  reasonable  interpretation, 
the  words  used  in  the  two  clauses  are  found  to 
convey  different  meanings,  the  only  just  infer- 
ence to  be  drawn  from  this  transposition  and 
change  of  phraseology  is,  that  the  testator  in- 
tended that  different  consequences  should  fol- 
low in  the  two  cases.  The  appellants  can  de- 
rive no  aid,  therefore,  from  going  back  to  the 
clause  disposing  of  rents  and  profits.  The  ar- 
gument rather  makes  against  them.  This  re- 
mark is  applicable  also  to  the  argument  which 
was  built  on  the  clauses  relating  to  the  real  es- 
tate in  N.  Y.,  and  the  personal  property  of  the 
testator.  In  these  several  provisions  the  lan- 
guage of  each  one  is  different  from  all  the  oth- 
ers. It  is  impossible  to  maintain  that  the  con- 
struction of  one  should  govern  the  interpreta- 
tion of  another. 

I  am  of  opinion,  first,  that  Isaac  Starr  Clason 
took  an  absolute  fee  at  the  end  of  the  term  and, 
consequently,  that  his  share  has  passed  to  the 
respondent  as  a  purchaser;  and  second,  if  the 
right  to  an  absolute  fee  depended  on  an  actual 
division  of  the  property,  that  the  respondent 
is  then  entitled  to  the  share  of  Isaac,  as  the 
only  surviving  son  of  the  testator.  If  I  am  not 
wrong  in  both  these  positions,  the  decree  of  the 
Chancellor  is  right,  and  should  be  affirmed. 

Whereupon,  the  decree  of  ike  Chancellor  was 
unanimously  affirmed. 

Affirming— 6  Paige,  541. 
Cited  in-43  N.  Y.,  368,  373. 
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375*]       *VAN  WYCK,  Appellant. 

AND 

SEWARD  ET  AL.,  Bespondents. 

Fraudulent  Conveyances  —  Intent  need  not  be  Es- 
tablished by  Direct  Proof  —  Proceedings  in 
Chancery  to  Set  aside  a  Conveyance  —  Decree  — 
Grounds  for  —  Debtors  —  Who  are.  Within  the 
Statute  —  Parent  and  Child—  Voluntary  Settle- 
ment. 

Where  a  party,  after  having:  assigned  a  judgment 
and  guarantied  the  payment  thereof,  made  a  con- 
veyance of  his  real  estate  to  his  son,  which  the  as- 
signee of  the  judgment  sought  to  set  aside  in  chan- 
cery as  voluntary  :  and  the  Chancellor  made  a  decree 
refusing  to  set  aside  the  conveyance.f  or  the  reasons, 
that  the  assignee  had  become  the  purchaser  at  pub- 
lic vendue  of  the  property  upon  which  the  judg- 
ment was  a  lien,  and  that  had  the  same  been  sold  at 
its  fair  cash  value,  it  would  have  been  sufficient  to 
satisfy  the  judgment  :  and  also  that  the  grantor,  at 
the  time  of  the  execution  of  the  conveyance,  did  not 
devest  himself  of  the  means  of  paying  any  probable 
loss  which  might  accrue  upon  the  assigned  Judg- 
ment, holding  that  tilt  hough  the  complainant  bad  a 
technical  right  to  retain  the  property  bid  in  by  him, 
and  to  hold  the  assignee  liable  for  the  deficiency,  he 
was  not,  under  the  circumstances  of  the  case,  en- 
titled to  the  aid  of  the  Court  of  Chancery:  the  Court 
for  the  Correction  of  Errors,  on  appeal,  affirmed  the 
decree  —  15  members  of  the  court  voting  for  the  af- 
firmance, and  14  for  reversal. 

A  party  bound  by  a  contract,  in  virtue  whereof  he 
may  become  liable  to  the  payment  of  money,  al- 
though his  liability  be  contingent,  is  a  debtor  within 
the  meaning  of  the  statute  avoiding  all  gifts,  etc., 
made  to  delay,  hinder  or  defraud  creditors. 

Whether  the  doctrine  "  that  fraud  is  an  inference 
or  presumption  of  law  in  respect  to  voluntary  con- 
veyances in  reference  to  prior  debts,"  has  been  af- 
fected by  the  decision  of  the  case  of  Jackson  v. 
Seward,  8  Cow.,  429.  in  the  Court  for  the  Correction 
of  Errors,  qucere. 

The  question  whether  a  parent,  who  is  a  debtor  at 
the  time,  can  make  a  voluntary  settlement  of  his 
property  in  the  nature  of  a  testamentary  disposi- 
tion, which  ultimately,  works  injustice  to  his  cred- 
itors, and  the  cases  holding  the  negative  of  the 
question,  and  those  in  which  exceptions  have  been 
allowed  cited,  considered  and  discussed. 

The  intent  to  defraud  need  not  be  established  by 
direct  proof  ;  in  this  as  in  other  cases  where  the  in- 
tention with  which  an  act  is  done  is  to  be  ascer- 
tained, it  may  be  inferred  or  presumed  from  the 
knowledge  of  other  facts. 

Citations-5  Cow.,  67,  5*7  :  8  Cow..  406.  429,  431  ;  1  R. 
L.,  75,  sec.  2;  18  Johns.,  426  ;  1  Conn.,295.  526  ;  13  Eli/.. 
ch.  5  ;  Free,  in  Ch.  105,  877  :  1  Eq.  Cas.  Abr.,  14*.  u-.»  : 
2  Brock..  132.  133.  147  ;  4  Greenf.,  195:  9  Cow.,  73:  4 
Wend.,  300;  7  Wend..  43fl  :  2  R.  8..  137.  sec.  4:  2 
Stark.  Ev..  739:  1  Eden.  167;  Arab.  598:  3  Johns. 
Ch..  481;  4  McCord.  302;  1  Story,  Eq..  347,348;  11  Wh., 
199  ;  1  Brock..  500. 

APPEAL  from  chancery.  The  appellant  filed 
a  bill  in  chancery  to  set  aside  a  convey 
ance  alleged  by  him  to  be  voluntary.  The 
cause  was  heard  before  the  Vice-Chanceuor  of 
the  First  Circuit,  who  dismissed  the  bill  with 
costs;  which  decision  was  affirmed  by  the 
Chancellor.  The  complainant  below  thereupon 
appealed  to  this  court.  The  facts  of  the  case 
will  l>e  seen  in  the  opinion  delivered  by  Mr.  J. 
Brouson.  See,  also.  1  Edw.  Ch.,  827;  5  Cow., 
67.  and  8  Id.,  406.  The  opinion  of  the  Chan- 

NOT«.—  Fraud  in  fact  and  law—There  fonodi*- 
"i  between.  Seward  v.  Jackson.  8  Cow..  408, 
note. 

Voluntary  utttlnnent  or  conveyance—  WTtrn  friiwl- 
Ulent  <M(10>ifM.N/  rr../i/..m.  S.-.-  2  K«-nt.  Com.,  441,  442, 

citing  the  above  caw  of  Van  Wyck  r.  ww- 
ard.iiml  otherauthoritlcs:  Ludlow  v.Hurd.10  John*.. 
218.  note. 

See,  also,  Sturtevant  v.  Italian).  9  Johns..  337,nn(e  ; 
8  Waihb.  Real  Prop.,  838-388,  and  authorltU-a  there 
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cellar,  affirming  the  *decision  of  the  [*376 
Vice- Chancellor,  will  be  found  in  6  Paige,  64, 
et  seq. 

The  case  was  argued  here  by, 

Messrs.  S.  Beardsley,  Atty-Gen.,  and  S. 
Sherwood,  for  appellant. 

Messrs.  D.  B.  Ogden  and  J.  Tallmadge, 
for  respondent. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Justice  Bronson.  The  parties  are  agreed 
in  relation  to  the  most  material  facts  of  this 
case,  which  will  be  found  to  lie  within  a  nar- 
row compass.  In  Nov.,  1817,  William  Seward 
contracted  an  obligation  to  the  appellant,  on 
which  his  responsibility,  as  subsequently  as- 
certained by  the  judgment,  amounted  to  near- 
[  ly  $3,000.     Seward  at  this  time  owned  a  farm 
I  worth,  according  to  the  estimate  of  Gen.  Brush, 
j  the  only  witness  on  that  subject,  about  $11, 000, 
j  and  personal  property  worth  about  $1,000,  be- 
I  sides  two  bonds  amounting  to  a  fraction  over 
$2,900;  and  owed  no  debt,  save  his  obligation 
i  to  the  appellant.  About  five  months  after  mak- 
;  ing  the  covenant  with  the  appellant,  Seward 
I  gave  all  his  estate,   real  and  personal,  to  his 
children,  except  the  two  bonds.     One  of  the 
bonds  he  afterwards  gave  to  his  son.  Philan- 
der; what  became  of  the  other  does  not  appear. 
About  four  years  after  the  gift  Seward  died, 
totally  destitute  of  property.     The  appellant 
had  in  the  meantime  recovered  his  judgment, 
issued  execution  and  become  the  purchaser  of 
the  farm  for  the  sum  of  $2.500.     He  has  ob- 
tained no  actual  satisfaction  of  the  judgment, 
or  of  any  part  of  it.     The  question  to  be  de- 
cided is,  which  of  these  parties  has  the  better 
legal  right.     Shall  the  appellant  be  paid  his 
debt,  or  shall  the  defendants  enjoy  the  gift, 
while  the  creditor  of  the  donor  looses  his  de- 
mand?  For  the  honor  of  the  law,  I  trust  there 
can  be  no  great  diversity  of  opinion  on  such  a 
question.    If  the  defendants  are  entitled  to  ihe 
decree  which  has  been  made  in  their  favor,  it 
must  either  be  on  the  ground  that  there  is  some 
controlling  fact  beyond  the  outline  which  has 
*been  drawn,  or  because  our  juiispru-  [*JJ7  7 
dence  comes  lamentably  short  of  attaining  the 
ends  of  substantial  justice. 

Before  examining  the  questions  which  legit- 
imately belong  to  this  controversy,  it  may  be 
proper  to  notice  some  others  which  have  been 
urged  upon  our  consideration.  While  it  is  the 
privilege  of  counsel  to  present  the  cause  of 
their  client  in  its  best  aspect,  it  is  the  business 
of  the  court  to  discriminate  between  truth  and 
error,  and  to  take  care  that  it  is  not  drawn 
aside  and  bewildered  either  by  facts  or  argu- 
ments which  are  foreign  to  the  true  point  of 
controversy. 

I.  The  answer  of  the  defendants,  which  is 
in  several  respects  a  document  of  a  very  pecul- 
iar character,  sets  up  the  trial  and  verdict  in 
an  action  of  ejectment  between  some  of  these 
parties  as  a  conclusive  bar  to  the  present  suit. 
Bee  Jafkvtn  v.Seuxird.!)  Cow.  .67;  K  C. ,  8  Cow. , 
406.  Although  thi<  objection  is  not  among  the 
printed  points  made  on  the  part  of  the  rescind- 
cni-.  and  although  the  ground  was  distinctly 
abandonded  by  their  leading  counsel,  it  was, 
nevertheless,  insisted  on  by  the  counsel  who 
followed,  and  it  in,  therefore,  proper  to  nee  Imw 
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much  the  argument  is  worth.  It  is  no  doubt 
a  general  rule  that  the  verdict  of  a  jury  in  a 
matter  directly  litigated,  where  a  judgment  has 
followed  the  verdict,  is  a  conclusive  estoppel 
as  Ix-twcen  the  same  parties  and  those  claiming 
under  them,  and  they  will  not  again  be  allowed 
to  controvert  the  same  matter.  But  it  is  equally 
clear  that  the  action  of  ejectment,  previous  to 
the  late  revision  of  the  laws,  formed  an  excep- 
tion to  the  rule,  and  that  the  verdict  of  a  jury, 
either  the  one  way  or  the  other,  was  no  impedi- 
ment in  the  way  of  a  further  trial  between  the 
same  parties.  The  only  restraint  against  an 
unlimited  number  of  successive  actions  of 
ejectment  to  try  thesame  right,  was  an  injunc- 
tion from  the  Court  of  Chancery.  This  doc- 
trine is  so  familiar  to  every  lawyer,  that  I  should 
noi  have  thought  it  necessary  to  notice  the 
question  in  this  place,  had  it  not  been  pressed 
upon  our  consideration  with  much  apparent 
zeal  and  confidence. 

There  is  another  very  satisfactory  answer  to 
tlii<  objection.  The  judgment  which  followed 
378*]  the  verdict  has  been  *reversed,  and  a 
verdict  without  a  judgment  is  not  an  estoppel, 
in  whatever  action  it  may  have  been  rendered. 

Although  the  verdict  is  a  matter  of  no  legal 
importance  in  this  controversy,  yet  the  moral 
influence  of  what  twelve  men  upon  their  oaths 
have  said — the  decision  of  a  jury  that  there  was 
no  fraud — was  strongly  urged  upon  our  con- 
sideration. If  we  are  at  liberty  to  follow  the 
argument,  it  will  be  found  that  the  supposed 
verdict  is  entitled  to  no  more  weight  on  the 
score  of  moral  influence,  than  it  is  by  the  law 
of  the  land.  There  has  in  fact  never  been  any 
verdict — no  twelve  men  have  ever  said  that  this 
transaction  was  not  fraudulent  as  against  the 
appellant.  When  the  parties  had  given  their 
evidence  they  voluntarily  withdrew  the  cause 
from  the  consideration  of  the  jury,  and  pre 
pared  a  case  for  the  opinion  of  the  Supreme 
Court,  containing  such  facts  and  conclusions 
as  they  thought  proper.  That  case  was  after- 
wards turned  into  a  special  verdict,  appearing, 
as  the  forms  of  law  necessarily  required,  to 
have  been  found  by  a  jury,  although  in  truth 
no  verdict  had  ever  been  rendered.  We  may 
then  safely  lay  this  supposed  finding  of  twelve 
men  upon  their  oaths,  entirely  out  of  the  case, 
both  in  its  legal  and  its  moral  influences,  and 
wait  some  more  fitting  occasion  to  vindicate 
the  right  of  trial  by  jury. 

II.  I  shall  here  notice  another  matter  set  up 
in  the  answer.  The  defendants  insist  that  the 
northern  and  Oneida  Co.  lands,  which  were 
sold  under  the  judgment  against  William  Sew- 
ard.  Jr.,  and  purchased  by  the  appellant,  were 
of  sufficient  value  to  satisfy  the  judgment;  and 
consequently,  that  the  appellant  ought  not  to 
have  recovered  against  William  Seward  on  his 
covenant.  Although  this  matter  has  not  been 
deemed  worthy  ot  a  place  among  the  printed 
points  of  the  respondents,  it  is  put  forth  in  the 
answer  as  one  of  the  most  important  grounds 
of  defense,  and  was  much  relied  on  by  one  of 
the  counsel  on  the  argument.  Proofs  have 
been  taken,  for  the  purpose  of  showing  the 
value  of  the  farm  which  William  Seward,  Jr., 
conveyed  to  the  appellant,  and  the  value  of  the 
lands  and  other  property  which  the  appellant 
gave  as  a  part  of  the  price.  And  it  is  said  on 
the  one  hand,  that  as  the  appellant  has  got 
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back  the  northern  and  *Oneida  Co.  [*379 
lands,  that  he  has  on  the  whole  lost  nothing  in 
this  matter;  while  on  the  other  hand  it  is  said, 
that  independent  of  the  northern  and  Oneida 
Co.  lauds,  the  appellant  paid  William  Seward, 
Jr.,  all  that  his  farm  was  worth — that  unless 
he  is  paid  the  judgment  recovered  against 
William  Seward  on  the  covenant,  he  will  on 
the  whole  be  a  loser  to  that  or  a  greater  amount. 
If  we  are  at  liberty  to  go  into  these  collateral 
questions,  and  the  inquiry  was,  whether  the 
appellant  has  made  or  lost  money  by  his  deal- 
ings with  William  Seward,  Jr.,  it  would  ap- 
pear most  conclusively  on  the  proofs,  that  aft- 
er the  judgment  against  the  father  shall  have 
been  paid,  the  appellant  will  still  be  a  loser  to 
neaely  or  quite  'he  whole  amount  of  his  own 
judgment  against  William  Seward,  Jr. 

But  there  is  no  principle  upon  which  we  can 
go  back  and  inquire  into  the  merits  of  the  ap- 
pellant's claim  upon  William  Seward.  That 
question  has  been  settled  by  the  judgment  on 
his  covenant.  The  appellant  has  asserted  his 
right  in  the  forms  prescribed  by  law.  William 
Seward  has  made  his  defense,  or  had  the  full 
opportunity  of  doing  so,  and  nothing  can  be 
more  clear  than  that  this  matter  cannot  be 
overhaled  in  any  collateral  proceeding.  If 
there  was  any  fraud  or  improper  conduct  on 
the  part  of  the  appellant,  in  the  sale  of  the 
northern  or  Oneida  lands  under  the  judgment 
assigned  to  him — if  through  concealment  or 
any  other  fault  on  his  part  the  lands  were  sold 
below  their  value — that  was  matter  of  defense 
^to  the  action  on  the  covenant,  and  whether  it 
was  set  up  or  not,  the  judgment  is  absolutely 
conclusive  upon  the  rights  of  the  parties.  That 
William  Seward  made  the  best  defense  in  his 
power  is  evident  from  the  fact  that  the  action 
was  pending  more  than  a  year.  Indeed,  it  is 
not  pretended  by  the  answer  that  the  matter 
was  not  fully  litigated.  But  if  the  fact  were 
otherwise,  the  judgment  would  be  equally  con- 
clusive. There  would  never  be  an  end  of  liti- 
gation if  a  party,  when  sued,  could  remain  si- 
lent, and  then  set  up,  after  judgment,  that  he 
had  a  good  defense.  If  Seward  could  not  de- 
fend himself  at  law,  and  there  was  anything 
against  equity  in  the  appellant's  proceedings, 
he  should  then  have  resorted  to  another  forum 
for  relief.  That,  perhaps,  *he  might  [*38O 
have  done  after  a  recovery  at  law;  but  it  would 
be  a  direct  proceeding  to  set  aside  the  judg- 
ment, or  to  enjoin  the  party  against  attempting 
to  enforce  it,  and  not  an  effort  to  try  the  mat- 
ter over  again  in  a  collateral  action.  It  may  be 
that  the  respondents,  although  they  are  in  some 
sense  strangers  to  the  judgment,  might  have 
filed  a  bill  in  equity  to  restrain  the  appellant 
from  enforcing  it  at  law.  If  there  was  any 
thing  wrong  on  the  part  of  the  appellant,  that 
was  their  only  remedy.  Neither  they  nor  any 
one  else  can  impeach  the  judgment,  except  by 
bringing  error  at  law  to  reverse  it,  or  proceed- 
ing by  bill  in  equity  to  restrain  the  plaintiff  from 
using  it.  Any  other  rule  would  be  utterly  sub- 
versive of  the  ordinary  course  of  justice. 

Let  us  examine  this  question  a  little  further. 
The  appellant  filed  his  bill  in  the  court  below 
alleging,  among  other  things,  that  he  had  re- 
covered a  judgment  against  Seward  on  his 
covenant,  and  that  certain  rights  had  accrued 
to  him  in  consequence  of  the  recovery.  What 

WKND.  18. 


1837 


VAN  WYCK  v.  SEWABD. 


380 


is  the  answer?  The  defendants  say,  "true,  you  ] 
sued  Seward  on  his  covenant  and  recovered  a 
judgment,  but  you  ought  not  to  have  recov- 
ered; you  had  no  cause  of  action."  I  hazard 
little  in  saying  that  such  an  answer  as  this  to 
a  judgment  was  never  before  attempted  either 
at  law  or  in  equity.  If  allowed  to  have  a  shad- 
ow of  influence  upon  our  decision,  the  most 
pernicious  consequences  must  follow.  If  it  be 
a  good  answer  here,  it  will  be  a  good  answer 
in  any  other  form  of  action.  Had  the  personal 
property  of  Seward  been  taken  under  the  judg- 
ment and  he  had  brought  trespass,  the  appel- 
lant would  have  pleaded  the  recovery  as  his 
justification.  What  answer  would  it  have  been 
on  the  part  of  Seward  to  say,  "true,  you  recov- 
ered a  judgment,  but  the  recovery  was  against 
equity  and  good  conscience;  I  had  a  defense?" 
Or,  had  Seward  been  taken  in  execution  and 
then  sued  for  false  imprisonment,  would  he  be 
able  to  maintain  his  action  by  alleging  that  the 
judgment  ought  not  to  have  been  rendered? 
These  cases  are  precisely  parallel  to  the  one 
under  consideration.  The  appellant  claims  the 
benefit  of  his  judgment,  and  so  long  as  it  re- 
main <  in  force  and  there  is  no  direct  proceed- 
ing to  avoid  it,  neither  this  nor  any  other  court 
iiH  1  *]  has  the  *right  to  inquire  into  the  merits 
of  the  original  cause  of  action. 

It  is  said  that  a  party  who  seeks  equity  must 
•come  into  court  with  clean  hands.  This,  like 
other  maxims,  is  well  enough  when  properly 
applied.  If  a  party  seeks  equitable  relief  in 
relation  to  a  particular  transaction,  he  must  be 
willing  in  4hat  matter  to  do,  as  well  as  to  re- 
ceive equity.  But  the  rule  was  never  carried  far 
enough  to  reach  this  case.  If  there  was  any- 
thing wrong  on  the  part  of  the  appellant  in  re- 
lation to  the  sales  under  the  executions  against 
William  Seward,  Jr.,  the  stain  was  removed 
when  he  asserted  his  right  on  the  covenant  in 
tlu;  forms  prescribed  by  law,  and  the  proper 
tribunal  pronounced  a  judgment  in  his  favor. 
Th'!  defendants  cannot  go  back  beyond  a  re 

ry-/ 

If  this  were  a  direct  proceeding  to  avoid  the 
judgment  there  would  be  no  great  difficulty  in 
tin- case.  The  defendants  have  not  very  dis- 
tinctly alleged  that  there  was  any  fraud  on  the 
pan  of  the  appellant  in  obtaining  it,  or  that 
there  was  any  sufficient  reason  why  he  should 
not  have  recovered;  but  if  fraud  had  been 
I'i.iinly  alleged,  this  part  of  the  answer  was  not 
rojioiiMve  to  the  bill.  A  replication  has  been 
til<'  I.  and  the  burden  lay  on  the  defendants  of 
in. iking  out  their  case.  There  is  no  pretense 
that  the  land  was  not  properly  advertised,  that 
the  sales  were  improperly  conducted,  or  that 
tlii-  property  was  not  sold  to  the  best  bidder 
The  only  evidence  touching  this  question  N 
tii  it  i>i  .Sir-.  Sr-.vard.  who  was  over  82  years 
old  when  she  was  examined. and  said  her  mem- 
ory was  poor.  She  says  her  husband  Mfced 
('•'•ii.  Van  Wyr.k,  one  evening, when  the  lands 
were  to  be  sold;  Van  Wyek  caid  he  did  not 
know,  but  would  let  him  know,  go  that  he 
illicit  go  or  send.  A  short  lime  after  they  heard 
ili  i;  tin-  1  ni'l-  had  been  void;  her  husband 
would  not  believe  it.  because  Van  Wyck  had 
promised  to  let  them  know.  This  is  all  she  says 
on  i  lie  subject,  except  some  further  conversa- 
tion with  her  husband,  which  cannot  be  evi- 
drnce  against  the  appellant.  Now,  for  aught 
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that  appears,  Van  Wyck  did  inform  Seward 
when  the  lands  were  to  be  sold.  He  did  all 
that  he  promised  to  do.  Such  evidence  as  this 
would  furnish  no  ground  for  avoiding  the 
judgment,  had  a  direct  proceeding  *for  [*382 
that  purpose  been  attempted.  That  Van  Wyck 
bought  the  lands  for  less  than  their  real  value, 
clearly  cannot  be  a  matter  of  any  moment.  He 
was  the  best  bidder.  All  that  he  paid  over  the 
price  offered  by  others  was  a  favor  conferred 
on  Seward — not  a  cause  of  complaint. 

But  I  repeat,  that  we  can  upon  no  legal  prin- 
ciple, go  back  of  tiie  judgment.for  the  purpose 
of  inquiring  into  the  sufficiency  of  the  cause 
of  action  upon  which  it  was  recovered.  We 
cannot  do  so  without  unsettling  the  whole  doc- 
trine that  a  judgment,  so  long  as  it  remains  in 
force,  is  conclusive  upon  parties  and  privies. 
No  authority  or  dictum  has  been  referred  to  in 
support  of  the  doctrine  that  the  judgment  may 
be  impeached  in  this  collateral  action,  and 
none,  I  think,  can  be  found.  We  are  asked  to 
make  a  precedent  which  will  render  the  judg- 
ment or  decree  of  a  court  of  competent  juris- 
diction upon  a  matter  directly  in  issue,  of  as 
little  force  as  a  stated  account  between  two 
merchants.  We  are  asked  to  unsettle  the 
whole  course  of  legal  adjudication  upon  ques- 
tions of  this  character,  and  hold  that  the  par- 
ties may  litigate  the  same  matter  as  often  as 
their  interest  or  their  passions  may  prompt  to 
such  course.  The  rights  of  the  parties  now 
before  the  court  are  of  little  moment,  when 
compared  with  the  consequences  which  may 
follow  from  sanctioning  such  a  doctrine.  A 
principle  established  in  this  case  by  the  highest 
judicial  forum  in  the  State,  must  stand  as  a 
precedent  for  all  other  cases  in  this  and  every 
subordinate  tribunal.  The  errors  of  inferior 
courts  may  be  corrected  here,  but  if  we  depart 
from  the  law,  the  error  is  fatal. 

There  are  other  matters  in  this  answer  which 
might  very  well  have  been  left  out  of  it,  but  I 
shall  not  stop  to  give  them  a  separate  consider- 
ation. If  we  lay  out  of  the  case,  as  I  think  we 
are  bound  to  do,  everything  which  relates  to 
the  supposed  verdict  of  a  jury,  and  all  the  alle- 
gations and  proofs  relating  to  the  merits  of  the 
original  cause  of  action  on  the  covenant  of 
William  Seward,  the  only  legitimate  ground  of 
controversy  between  the  parties  will  be  found 
to  lie  within  a  narrow  compass.  If  the  appel- 
lant was  a  creditor  of  William  Seward,  within 
the  meaning  of  the  statute,  at  the  time  the  deed 
was  executed  to  Philander — if  that  was  a  vol- 
untary *conveyance,  or,  in  other  words.[*38JJ 
a  mere  gift  of  the  land  from  the  father  to  his 
three  children  who  are  made  defendants,  it  i- 
then,  I  think,  quite  clear  that  the  deed  was 
fraudulent  and  void  as  against  the  appellant, 
and  must  be  set  aside.  If  the  conveyance  was 
not  wholly  voluntary,  but  there  was  some  val- 
uable consideration,  the  question  may  then 
arise  whether  the  deed  can  be  upheld  as  against 
the  creditor  for  anything  more  that  the  con.sid- 
rration  actually  paid. 

III.  Was  the  appellant  entitled  to  the  protec- 
tion of  the  statute,  as  a  creditor  of  \\  illiam 
Seward?  The  covenant  of  Seward  was  exe- 
cuted five  months  before  the  giving  of  the  deed, 
though  the  cause  of  action  did  not  accrue  until 
afterwards.  The  statute  avoids  all  gifts, 
grants,  alienations,  etc.,  made  to  delay,  hinder, 
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or  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,  accounts, dam- 
ages, penalties,  forfeitures  and  demands.  1  R. 
L.,  75.  sec.  2.  In  Jackson  v.  Seward,  5  Cow., 
67,  the  facts  were  the  same  in  relation  to  this 
question  as  they  are  in  the  case  under  consid- 
eration. The  court  entertained  no  doubt  that 
the  plaintiff  was  entitled  to  the  protection  of 
the  statute,  although  there  was  nothing  but  a 
contingent  liability  on  the  part  of  Seward  at 
the  time  he  made  the  gift.  When  the  case  came 
before  this  court,  8  Cow.,  429,  Senator  Spencer 
declared  himself  satisfied  with  the  reasoning 
of  Sutherland,  J.,  and  although  he  was  for  re- 
versing the  judgment  on  another  ground,  he 
was  of  opinion  that  Van  Wyck  was  a  creditor 
at  the  time  of  the  conveyance.  Senator  Steb- 
bins  was  the  only  member  of  the  court  who 
expressed  a  doubt  on  the  question,  although 
elaborate  opinions  were  delivered  by  Chancel- 
lor Jones  and  Senator  Allen.  As  neither  the 
Chancellor  nor  the  Vice- Chan  cellar  has  suggest- 
ed a  doubt  on  the  point,  I  think  it  should  be 
regarded  as  a  settled  question  in  this  State. but 
I  will  refer  to  few  cases  in  addition  to  those 
mentioned  by  Sutherland,  J.,  in  Jackson  v. 
Seward. 

In  Jackson  v.  Myers,  18  Johns.,  425,the  court 
held  that  our  statute  was  broad  enough  to  pro- 
tect persons  -claiming  damages  for  a  tort.  In 
Fox  v.  Hills,  1  Conn.,  295,  it  was  decided  that 
a  voluntary  conveyance  by  a  father  to  his  son, 
made  to  defeat  the  claim  of  the  plaintiff  to 
384*J  damages  *for  a  tort,  was  void  at  the 
common  law;  and  four  of  the  judges  were  of 
opinion  that  it  was  also  void  within  the  Conn, 
statute  against  fraudulent  conveyances,  al- 
though the  language  of  that  Act  is  not  so  broad 
as  the  13  Eliz.,  ch,  5,  which  we  have  copied. 
See,  also,  Salmon  v.  Bennett,  1  Conn.,  525.  In 
Lewkner  v.  Freeman,  Prec.  in  Ch.,105,  report- 
ed also  in  1  Eq.  Cas.  Abr..  148, 149,  the  plaint- 
iff brought  an  action  of  crim.  con.  against 
Montague.who  afterwards  conveyed  his  lands 
to  trustees  to  pay  his  debts,  The  plaintiff  re- 
covered £5,000,  and  then  brought  his  bill  to  be 
relieved  against  the  deed  as  being  fraudulent. 
The  court  said,  what  was  strictly  true,  that  the 
plaintiff  was  not  a  creditor  at  the  making  of 
the  deed ;  but  the  decision  was  put  upon  the 
ground  that  Montague  had  a  right  to  give  a 
preference  among  his  creditors.anditwas  said 
to  be  conscientious  in  him  to  prefer  his  real 
creditors  to  this  demand,  which  was  only 
founded  in  ma.Uf.cio.  But  the  court  allowed 
the  plaintiff  to  come  in  on  the  surplus  after 
payment  of  the  debts  provided  for  by  the 
deed,  and  thus  affirmed  the  principle  of  the 
other  cases  which  have  been  mentioned. 

These  decisions  have  given  a  more  liberal 
construction  to  the  Statute  against  Fraudulent 
Gifts  and  Conveyances  than  will  be  necessary 
for  the  protection  of  the  appellant.  His  claim 
arose  jjpon  contract,  and  he  was  clearly  a  cred- 
itor within  the  meaning  of  the  statute.  In  the 
E.  1.  Co.  v.  Clatel,  Prec.  in  Ch..  377,  Sir  Ed. 
Littleton,  on  being  appointed  by  the  plaintiffs 
to  go  as  president  to  the  Bay  of  Bengal  and 
manage  the  affairs  of  the  Co. ,  by  articles  dated 
Jan..  16,  1698,  covenanted  for  the  faithful  dis- 
charge of  his  duty,  and  also  executed  a  bond 
with  sureties  in  the  penalty  of  £2,000,  condi- 
tioned for  the  performance  of  the  articles.  A 
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few  days  afterwards  he  made  a  settlement  on- 
his  daughter,  and  sailed  for  the  East  Indies. 
The  defendant,  Clavel,  married  the  daughter, 
and  Sir  Ed.  Littleton  having  subsequently  em- 
bezzled the  effects  of  the  Co.  to  a  large  amount, 
a  question  arose  between  the  Co.  and  the  hus- 
band in  relation  to  the  property  settled  on  the 
wife.  The  Chancellor  said :  "The  articles  do' 
not  bind  the  real  estate  at  all,  but  the  bond 
only  so  far  as  the  penalty  goes,"  and  he  direct- 
ed *an  account  and  that  the  Co.  should  [*385 
be  paid  the  £2,000.  So  far  as  relates  to  the 
bond  this  seems  to  be  a  direct  adjudication  that 
one  bound  by  a  contract,  although  his  liability- 
is  contigent,  and  no  cause  of  action  may  ever 
arise,  is,  nevertheless,  a  debtor  within  the 
meaning  of  the  statute.  Upon  what  principle 
the  Chancellor  distinguished  between  the  bond 
and  the  covenant  in  the  articles,  I  am  wholly 
unable  to  determine.  The  contract  was  pre- 
cisely tht  same  in  both,  with  the  single  excep- 
tion that  the  amount  which  could  be  recovered 
was  in  one  case  bounded  by  a  penalty,  while 
in  the  other  it  was  without  limitation.  I  agree 
with  Ch.  J.  Marshall,  2 Brock.,  147,  that  there 
is  some  difficulty  in  ascertaining  the  principle 
of  this  case,  and  I  have  only  referred  to  it  be- 
cause it  was  supposed  to  have  a  bearing  in  fa- 
vor of  the  defendant. 

This  question  was  very  fully  considered  in 
How  v.  Ward,  4  Greenl.,  195, where  it  was  held 
that  the  relation  of  debtor  and  creditor  exist- 
ed, although  there  was  no  express  but  only  an* 
implied  contract  between  the  parties,  and  al- 
though the  liability  of  the  person  fc ho  execut- 
ed the  conveyance  depended  on  a  double  con- 
tingency. Ward  and  Waterhouse  became  sure- 
ties to  the  sheriff  for  March, who  was  appointed 
a  deputy.  Waterhouse  then  conveyed  his  land 
to  the  plaintiff.'  The  sureties  were  afterwards 
sued  by  the  sheriff,  who  recovered  a  judgment 
against  them,  which  was  paid  by  Ward.  The 
question  was, whether  Ward  at  the  date  of  the 
deed  was  such  a  creditor  of  Waterhouse,  his 
co-surety,  as  would  authorize  him  to  impeach 
the  conveyance  on  the  ground  of  fraud,  and 
the  court  decided  the  point  in  his  favor.  It 
will  be  seen  that  the  liability  of  Waterhouse  to 
Ward,  his  co-surety,  depended  on  a  double 
contingency  It  was  in  the  first  place  uncer- 
tain whether  they  would  ever  become  liable  to- 
pay  anything  to  the  sheriff  for  the  misconduct 
of  the  deputy,  their  principal;  and  should  they 
become  answerable  for  any  default  of  his,  it 
was  uncertain  whether  Ward  would  pay  more 
than  his  just  proportion,  and  thus  acquire  the 
right  of  calling  on  Waterhouse  for  contribu- 
tion ;  and  yet  the  court  held  that  Ward  was  a 
creditor  of  his  co  surety  within  the  meaning  of 
the  statute. from  *the  moment  that  they  [*38<J 
became  obligors  in  the  bond  to  the  sheriff.  The 
reasoning  of  Ch.  J.  Mellen  on  the  question  is, 
I  think,  conclusive. 

The  objection  is,  that  Van  Wyck  was  not  a. 
creditor  of  Seward  at  the  date  of  the  deed,  be- 
cause it  was  then  uncertain  whether  he  would 
ever  have  a  cause  of  action  on  the  covenant. 
Let  us  see  where  this  doctrine  would  carry  us. 
If  one  promise  to  pay  money  at  a  future  day, 
he  may  pay  before  the  credit  expires  ;  and  un- 
til that  time  arrives.it  is  uncertain  whether  an 
action  will  ever  accrue  on  the  promise.  The 
contract  of  a  surety  only  creates  a  contingent 
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liability.  Until  the  principal  is  in  default.it  is 
uncertain  whether  an  action  will  ever  accrue 
against  the  surety.  The  drawer  of  a  bill  of  ex- 
change is  only  bound  to  pay  it  upon  a  contin- 
gency which  may  never  happen  ;  and  so  it  is 
with  the  indorser  of  negotiable  paper  of  all 
kinds.  The  contract  of  indemnity  is  another 
case,  where  an  action  may  never  accrue  upon 
the  undertaking.  In  these,  and  all  other  cases 
depending  upon  contract,  the  person  to  whom 
the  engagement  is  made  is  as  much  a  creditor, 
within  the  meaning  of  the  statute,  as  though 
he  had  a  debt  on  which  a  right  of  action  al- 
ready existed.  There  is  no  reason  why  he 
should  not  be  entitled  to  the  same  protection  in 
the  one  case  as  in  the  other.  In  the  language 
of  Ch.  J.  Mellen,  in  How  v.  Ward:  "Although 
he  cannot  maintain  an  action  on  the  contract 
until  it  has  been  violated,  still  he  has  an  inter- 
est in  the  property  conveyed,  as  a  fund  out  of 
which  the  debt  ought  to  be  paid." 

IV.  Was  this  a  voluntary  conveyance — a 
mere  gilt  of  the  property  by  Seward  to  his 
children  ;  01  was  it  a  sale  of  the  farm  to  Phi- 
lander for  a  valuable  consideration?  I  can  dis- 
cover no  foundation  in  the  case  for  calling  this 
a  sale  of  the  property.  The  parties  never 
thought  of  such  a  thing  as  a  contract  of  buy- 
ing and  selling  at  the  time  the  conveyance  was 
executed.  It  was  iu  truth  a  mere  gift  of  the 
property  from  the  father  to  his  son,  Philander, 
and  his  two  daughters,  Rebecca  and  Electa. 
The  mode  of  making  the  gift  was  by  convey- 
ing the  whole  of  the  property  to  Philander, 
then  requiring  him  to  pay  the  daughters  such 
387*J  an  amount  as  the  *father  chose  to  re- 
gard as  their  portion  of  his  estate.  It  is,  in 
substance,  the  same  thing  as  though  the  deed 
had  been  made  to  the  three  children, declaring 
in  it  the  extent  of  their  respective  interest  in 
the  property.  Each  of  the  daughters  received 
a  gratuity  equal  to  the  amount  of  her  bond  ; 
and  the  residue  of  the  property  was  given  to 
Philander.  It  is  impossible  to  make  anything 
else  of  the  transaction,  without  shutting  our 
eyes  against  the  plain,  honest  truth  of  the  case. 

It  was  in  the  nature  of  a  testamentary  dis- 
position of  the  property.  This  was  distinctly 
avowed  by  Seward  to  his  wife  and  his  counsel, 
Judge  Kmott,  and  no  one  ever  thought  of  call- 
ing it  by  any  other  name  than  a  gift,  until  this 
controversy  arose.  Mrs.  Seward,  the  widow, 
testifies  that  it  was  always  her  husband's  de- 
termination to  settle  his  estate  in  his  lifetime, 
and  not  leave  it  to  be  settled  after  his  death. 
She  says  further,  that  her  husband,  more  than 
a  dozen  years  before  his  death,  expressed  bis 
determination  to  settle  his  property  among  his 
children.  He  said  he  would  give  the  farm  to 
Philander.and  that  Philander  must  pay  off  his 
two  sisters,  who  had  not  had  their  portions. 
Wlu-n  he  went  to  consult  Judge  Emott.be  said 
he  was  old  and  infirm,  and  wished  to  make 
some  disposition  and  settlement  of  his  proper- 
tv  among  his  family,  and  asked  advice  as  to 
the  manner  of  doing  it.  Judge  Emott  advised 
a  will.  Howard  objected  to  that,  because  wills 
often  led  to  family  disputes  and  difficulties, 
and  he  thought  it  best  to  settle  his  property 
among  bis  children  while  be  was  living.  After 
tin-  dft-d  was  executed,  he  told  Judge  Emott 
that  he  had  made  a  disposition  of  bin  property 
in  his  family  in  the  manner  before  talked  of 
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between  them.  It  was  avowedly  a  gift — a  set- 
tlement of  the  estate  upon  his  family.  It  was- 
in  the  nature  of  a  testamentary  disposition. 
This  mode  was  adopted  instead  of  making  a. 
will,  because  he  thought  it  less  likely  to  lead 
to  family  disputes  and  difficulties. 

It  is  evident  from  all  the  other  facts,  as  welt 
as  from  the  express  declaration  of  Seward, 
that  this  mode  was  adopted  as  a  substitute  for 
a  will.  The  bonds  to  the  daughters  were  not 
made  payable  until  after  his  death,  and  then 
without  interest.  *And  again  ;  as  the  [*388- 
deed  would  convey  a  present  estate  in  the  land 
to  Philander,  and  he  would  immediately  be  en- 
titled to  the  rents  and  profits,  he  was  required 
to  pay  his  father  a  sum  annually  for  life.about 
equal  in  amount  to  the  yearly  rents  and  profits- 
of  the  farm.  The  defendants  say  in  their  an- 
swer that  $400  would  have  been  a  reasonable 
rent  for  the  farm  ;  but  they  gave  no  proof  o» 
the  subject.  It  was  an  improved  farm  in  the 
County  of  Dutchess,  worth,  according  to  the 
testimony  of  Gen.  Brush,  the  only  witness  on 
that  question,  about  $11,000.  In  the  absence 
of  all  proof  to  the  contrary,  I  think  we  may 
safely  estimate  the  annual  value  of  such  a  farm 
at  $500,  the  amount  of  the  annuity  to  be  paid 
by  Philander  during  the  life  of  his  father.  It 
is  evident  then  from  the  acts,  as  well  as  the 
declaration  of  Seward,  that  he  adopted  thi» 
mode  of  settling  his  estate  upon  his  childreD 
as  a  substitute  for  a  will ;  and  the  settlement 
was  so  arranged  that  it  took  effect  substan- 
tially like  a  will.  The  only  difference  between 
the  two  modes  was,  that  Philander  took  the 
rents  and  profits  during  the  four  years  that  his- 
father  lived, for  which  he  paid  rent  in  the  form 
of  an  annuity. 

If  I  am  wrong  in  supposing  the  annuity  was 
in  the  nature  of  a  return  for  the  use  of  the 
land,  the  defendants  will  still  have  to  encoun- 
ter an  insuperable  difficulty.  It  was  a  convey- 
ance which  placed  the  property  beyond  the 
reach  of  creditors,  upon  a  trust  for  the  benefit 
of  the  grantor  and  his  family.  In  Mackie  v. 
Cairn*,  5  Cow.,  647,  there  was  an  assignment 
to  pay  debts,  with  a  reservation  of  $2,000  per 
year,  for  a  period  not  exceeding  four  years,  to- 
be  paid  for  the  support  of  the  grantor  and  his 
family.  It  was  decided  by  this  court  that  the 
deed  was  utterly  void.  Ch.  J.  Savage  said,  in 
reference  to  this  reservation  :  "  It  offends  the 
moral  sense;  it  shocks  the  conscience,  and  pro- 
duces an  exclamation.  It  is  directly  against 
the  statute,  and  cannot  stand  before  it."  ID 
Jackson  v.  Parker,  9  Cow.,  73,  a  conveyance 
was  made  by  an  iniemperate  father  to  his  son, 
on  the  consideration  that  his  son  should  sup- 
port the  family,  and  he  had  done  so.  But  the 
deed  was  held  void  as  against  creditors.  The 
Chief  Jnttices&id  it  was  unnecessary  *to  [*U81> 
impugn  the  motives  of  the  defendant.  If  the 
object  was  purely  to  support  his  mother  and 
the  family. and  that  it  was  to  be  done  by  means 
of  his  father's  property,  which  his  creditors  hnd 
a  right  to  have  appropriated  to  the  payment  of 
his  debts,  then  the  assignment  was  fraudulent 
in  law.  This  is  no  new  doctrine.  It  is  a  part 
of  that  legal  morality,  which  teaches  that  we 
should  discharge  our  obligations  to  others  be- 
fore we  enrich  ourselves  ;  that  our  creditor* 
have  the  first  claim  upon  our  property,  and 
that  we  should  be  just  before  we  are  generous. 
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If  Seward  had  followed  the  advice  of  his 
Counsel  and  made  a  will,  instead  of  adminis- 
tering upon  his  own  estate,  we  should  not  have 
heard  of  this  controversy.  The  defendants 
would  then  have  taken  the  property  subject  to 
the  claims  of  creditors,  and  the  appellant's 
judgment  would  have  been  paid. 

There  is  another  ground  on  which  the  de- 
fendants have  labored  to  make  out  that  there 
was  some  valuable  consideration  for  this  con- 
veyance. Philander  became  21  years  of  age 
nearly  six  years  before  the  deed  was  given, 
and  it  is  said  that  one  object  of  the  conveyance 
was  to  compensate  him  for  his  services  during 
those  six  years.  Indeed,  Philander  seems  to 
suppose  that  he  was  entitled  to  be  paid  for  his 
services  "  from  his  early  youth  upwards."  I 
doubt  not  that  children,  who  live  at  home, 
sometimes  entertain  the  opinion  that  they  are 
of  great  importance,  in  a  pecuniary  point  of 
view,  to  their  parents;  that  the  provision  which 
is  made  for  all  their  wants  is  but  a  scanty  re- 
turn for  the  valuable  services  they  render.  But 
parents  understand  this  matter  much  better. 
If  they  were  influenced  by  no  higher  motive 
than  the  love  of  money,  children  would  find 
themselves  at  liberty,  not  only  in  "early 
youth,"  but  in  after  years,  to  make  the  best 
they  could  of  the  world  for  themselves.  As 
a  question  of  mere  pecuniary  interest,  parents 
could  very  well  dispense  with  the  services  of 
their  children,  if  they  were  at  the  same  time 
discharged  from  the  burden  of  their  mainte- 
nance and  education. 

Passing  over  the  minority  of  Philander,  let 
us  inquire  what  legal  claims  he  had  upon  his 
39O*]  father  for  the  next  six  *years.  I  do  not 
inquire  about  his  expectations  from  his  father's 
bounty,  but  concerning  his  legal  rights.  Did 
his  father  owe  him  a  debt  for  his  services  ? 
There  is  not  a  shadow  of  foundation  for  such 
a  pretense.  In  the  first  place  there  is  not  a 
particle  of  evidence  that  his  services  were  of 
any  value  to  his  father,  beyond  the  provision 
which  was  made  for  all  his  wants;  and  if  they 
were,  there  is  no  evidence  that  the  services 
were  rendered  under  any  agreement  or  under- 
standing which  would  make  the  father  a  debtor 
to  his  son.  If  we  were  to  reverse  the  ques- 
tion, and  suppose  the  father  claiming  compen- 
sation for  the  board,  clothing  and  other  things 
furnished  to  his  son  after  he  had  attained  the 
age  of  21  years,  there  would  be  just  as  much 
legal  evidence  of  the  right  of  the  father  to  be 
regarded  as  a  creditor  of  his  son,  as  there  is 
now  to  say  that  the  son  was  a  creditor  of  his 
father.  The  effort  to  prove  a  legal  obligation 
utterly  failed.  Mrs.  Seward  who  had  all  the 
feelings  of  a  mother  in  favor  of  upholding  the 
•deed,  on  the  direct  inquiry  whether  any  ex- 
pectation was  held  out  to  Philander  to  induce 
him  to  stay  at  home,  answered  that  Philander 
had  the  same  expectation  held  out  to  him  that 
other  children  have  who  remain  at  home,  and 
«xpect  to  have  their  father's  property.  She 
thinks  that  Philander  was  a  little  uneasy  that 
William  had  got  more  than  his  part,  but  does 
not  know  what  her  husband  said  to  Philander 
to  make  him  easy.  Again;  she  does  not  know 
that  there  was  any  understanding  with  Phi- 
lander that  he  should  have  the  farm,  other  than 
that  he  was  the  youngest  son  and  lived  at  home; 
and  it  was  usual  that  the  persons  so  living 
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should  have  the  property  of  their  parents.  la 
addition  to  all  this,  I  must  once  more  advert 
to  the  fact,  that  all  the  conversation  of  Seward 
was  about  giving  the  property  to  his  children: 
settling  his  estate  upon  them  in  his  lifetime, 
instead  of  making  a  will.  The  idea  of  paying 
a  debt,  or  rewarding  Philander  for  his  services, 
was  never  thought  of  until  it  became  necessary 
to  allege  that  there  was  some  valuable  consid- 
eration for  the  conveyance. 

But  aside  from  these  views  of  the  case,  sup- 
pose we  are  at  liberty  to  presume,  without 
proof,  that  the  services  of  *Philander,  [*3O1 
for  six  years  after  the  termination  of  his  mi- 
nority, were  worth  more  than  what  he  received 
in  return ;  and  to  presume,  also,  that  those  serv- 
ices were  rendered  on  a  contract  for  a  pecuni- 
ary reward;  was  not  the  $1,000  worth  of  per- 
sonal property  bestowed  upon  him,  at  the  time 
the  farm  was  conveyed,  a  sufficient  compensa- 
tion for  his  services  ?  It  would  have  paid  the 
hire  of  a  faithful  laborer  for  six  years,  without 
the  addition  of  providing  his  clothes,  paying  his 
expenses,  and  watching  over  him  in  sickness. 
If  Philander  chooses  to  throw  off  the  relation 
of  a  son,  and  state  an  account  with  his  father 
on  the  basis  of  debtor  and  creditor,  he  will  find 
a  heavy  balance  against  him,  without  taking 
into  consideration  the  gift  of  the  farm. 

In  every  view  which  I  have  been  able  to  take 
of  the  case,  this  was  a  voluntary  conveyance — 
a  mere  gift  of  the  farm  from  the  father  to  his 
children.  Facts  must  l)e  distorted  before  we 
can  give  to  the  transaction  any  other  character. 

V.  Was  this  conveyance  void  as  against  the 
appellant  ?  Can  the  donees  hold  the  property, 
and  set  the  creditor  of  the  donor  at  defiance? 
The  question  is  not,  whether  a  father  can  make 
a  reasonable  provision  in  reference  to  his  pe- 
cuniary circumstances,  for  a  son  when  he  com- 
mences business,  or  a  daughter  on  her  mar- 
riage; but  the  question  is,  whether  a  man  can 
bestow  the  whole  or  nearly  all  :of  his.  estate 
upon  his  family,  before  he  has  rendered  jus- 
tice to  those  with  whom  he  has  contracted  a 
legal  obligation.  Instead  of  reviewing  at  large 
the  decisions  at  home  and  abroad  on  the  Stat- 
ute of  13  Eliz.,  ch.  5,  to  prove  that  such  a  con- 
veyance cannot  be  maintained,  I  will  venture 
the  assertion  that  no  reported  case  can  be 
found  which  will  uphold  it.  I  do  not,  of  course, 
intend  to  say  that  others  may  not  differ  from 
me  in  relation  to  the  facts  of  the  case;  but  if 
I  have  not  mistaken  the  nature  of  the  transac- 
tion, there  is  no  legal  ground  upon  which  it 
can  be  defended. 

If,  instead  of  settling  the  whole  or  nearly 
all  of  his  estate  upon  the  children,  Seward  had 
only  parted  with  a  small  and  inconsiderable 
amount  of  his  property,  retaining  an  ample 
fund  within  the  reach  of  creditors  for  the  dis- 
charge *of  all  his  legal  obligations,  [*392 
there  would  have  been  room  for  question 
whether  the  conveyance,  though  voluntary, 
might  not  stand.  In  Reade  v.  Livingston,  3 
Johns.,  Ch.,  481,  Chancellor  Kent,  on  a  full  re- 
view of  the  cases,  came  to  the  conclusion  that 
if  the  party  be  indebted  at  the  time  of  the  vol- 
untary settlement,  it  is  presumed  to  be  fraudu- 
lent in  respect  to  such  debts,  and  no  circum- 
stances will  permit  those  debts  to  be  affected 
by  the  settlement,  or  repel  the  legal  presump- 
tion of  fraud.  He  adds,  the  presumption  of 
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law  in  this  case  does  not  depend  upon  the 
amount  of  the  debts  or  the  extent  of  the  prop- 
erty in  settlement,  or  the  circumstances  of  the 
party.  It  must  be  admitted  that  the  rule  has 
not  always  been  carried  to  this  extent,  and  I 
am  not  prepared  to  say  that  the  language  of 
the  Chancellor  should  not  be  taken  with  some 
qualifications.  Still,  it  is  impossible  to  read 
the  cases  on  which  he  relies  and  the  argument 
by  which  his  opinion  is  sustained,  without  feel- 
ing great  difficulty  in  dissenting  from  his  con- 
clusion. It  certainly  would  not  be  a  mischiev- 
ous doctrine  to  hold  that  the  rights  of  the  cred- 
itor sire,  under  all  possible  circumstances,  su- 
perior to  those  of  the  donee  of  the  property  of 
his  debtor.  Such  a  rule  would  fully  carry  out 
tin;  spirit  and  intent  of  the  statute;  it  would  be 
comprehended  by  all  classes;  its  application 
would  be  certain  and  efficacious;  it  would  teach 
IIUTI  to  be  honest,  and  not  attempt  to  build  up 
their  families  at  the  expense  of  their  cred 
itors  ;  it  would  put  an  end  to  a  vast  amount 
of  legal  controversy  ;  and  finally,  it  would 
place  the  law  upon  the  ground  of  that  ele- 
vated morality  which,  in  the  disposition  of  our 
property,  regards  the  claims  of  justice  as  supe- 
rior to  those  of  affection.  But, I  repeat,  the 
rule  has  not  always  been  carried  so  far ; 
and  it  is  unnecessary  in  this  case  to  say  what 
is  the  proper  limit.  When  a  man  bestows  all 
his  estate  upon  -his  family,  without  regarding 
his  legal  obligation  to  others,  there  is  no  ad- 
judged case,  and  I  trust  there  never  will  be, 
which  says  that  such  a  transaction  can  be  sup- 
ported. 

There  is  another  question  upon  which  there 
has  been  some  diversity  of  opinion  ;  and  al- 
though it  does  not  materially  affect  the  decision 
JJO;5*|  of  this  cause,  it  was  fully  discussed  *on 
the  argument  and  ought,  perhaps,  to  receive 
some  notice.  In  Reade  v.  Livingaton,  as  we 
have  already  seen,  the  Chancellor  laid  down 
the  rule,  that  as  against  prior  creditors  a  vol- 
untary conveyance  is  fraudulent  and  void  un- 
der all  possible  circumstances.  He  held,  also, 
that  so  far  as  concerned  existing  debts  at  the 
time  of  the  conveyance,  fraud  was  an  infer 
ference  or  presumption  of  law,  although  it  was 
otherwise  in  relation  to  subsequent  creditors. 
This  doctrine  was  followed  by  the  Supreme 
Court  in  JacJaton  v.  Seward,  5  Cow.,  67;  and 
although  it  had  been  conceded  at  the  trial  that 
there  was  no  actual  fraudulent  intent  on  the 
part  of  Seward,  yet  the  court  held  on  the  facts 
proved  that  the  deed  was  fraudulent  in  law. 
But  when  the  case  was  reviewed  by  this  court, 
8  Cow.,  40J,  the  doctrine  of  legal  fraud  was 
<im-stioned  by  Senator* Spencer  and  Allen. who 
thought  that  fraud  was  in  all  cases  a  question 
of  fact.  This  opinion  was  afterwards  followed 
bv  the  Supreme  Court  in  Jackton  v.  Peek,  4 
Wend.,  800.  and  Jacknon  v.  Timmerman,  7 Id., 
486.  It  is  no  doubt  the  duty  of  all  subordinate 
tribunals  to  follow  the  decisions  made  by  the 
«>urt  of  the  last  re-sort;  but  it  is  impossible  to 
MY  that  this  court  has  ever  sanctioned  the  doc- 
trine that  the  question  of  fraudulent  intent,  in 
ft  case  like  the  one  under  consideration,  watt 
one  of  fact,  not  of  law.  It  is  possible  that 
a  majority  of  the  court  intended  to  follow  the 
opinions  of  the  two  Senators,  instead  of  the 
opinions  delivered  by  others;  but  that  is  more 
than  can  be  positively  affirmed.  Chancellor 
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Jones  examined  the  special  verdict  at  large, 
and  came  to  the  conclusion  that  it  was  so  radi- 
cally defective  that  he  could  not  decide  the 
questions  of  law  raised  by  the  parties  ;  and  he 
placed  his  opinion  in  favor  of  reversing  the 
judgment  upon  that  ground  alone.  I  think  it 
quite  as  probable  that  a  majority  of  the  court 
intended  to  follow  the  opinion  of  the  Chancel- 
lor, as  it  is  to  suppose  that  they  intended  to  go 
beyond  a  defective  special  verdict,  and  pass 
upon  a  question  which  was  not  necessarily  be- 
fore the  court.  Senator  Stebbins  was  of  opin- 
ion that  Van  Wyck  was  not  a  creditor  at  the 
date  of  the  deed,  and  it  is  possible  that  others 
may  have  concurred  in  that  opinion.  Senator 
Spencer  thought  the  judgment  *ought  [*394 
to  be  reversed,  because  the  recovery  improp- 
erly included  two  acres  of  land  to  which  the 
plaintiff  had  shown  no  title;  and  it  is  not  im- 
probable that  others  entertained  the  same  opin- 
ion. He  also  thought  the  special  verdict  de- 
fective, and  was  prepared  to  advise  a  reversal 
of  the  judgment,  and  a  venire  de  now  on  that 
ground.  He,  however,  proceeded  to  examine 
the  other  questions  which  had  been  argued, 
and  came  to  the  conclusion,  first,  that  this  was 
not  a  voluntary  conveyance;  and  second,  if  it 
were  voluntary,  that  the  question  of  fraud  was 
one  of  fact,  to  be  determined  by  the  jury;  and 
inasmuch  as  the  special  verdict  (as  drawn  up 
by  the  parties)  found  that  there  was  no  fraud- 
ulent intent,  he  was  also  for  reversing  the  judg- 
ment on  this  ground. 

It  is  then  quite  safe  to  conclude  that  this 
court  has  not  advanced  a  single  step  towards 
denying  the  doctrine  of  legal  fraud,  as  laid 
down  by  Chancellor  Kent  in  Iltade  v.  Liringston, 
and  followed  by  the  Supreme  Court  in  Jackton 
v.  Seward.  Other  cases  might  be  added  to 
those  cited  by  the  Chancellor,  and  much  might 
be  said  in  support  of  his  position;  but  it  is  not 
necessary  to  push  the  inquiry  on  the  present 
occasion.  The  opinion  entertained  by  Senator 
Spencer  has  found  its  way  into  the  Revised 
Statutes,  2  R.  S.,  137.  sec.  4  ;  and  although 
that  code  does  not  form  the  rule  of  decision  in 
this  case,  it  will  govern  in  most  cases  that  may 
hereafter  arise.  And  besides,  the  diversity  of 
opinion  which  prevails  on  this  question  is  of 
no  great  importance,  except  in  trials  at  law; 
and  then  it  relates  principally  to  the  proper  dis- 
tinction between  the  dutv  of  the  court  and  the 
province  of  the  jury.  Those  who  maintain 
that  fraud  is  a  question  of  fuel  for  the  jury  do 
not  deny  that  a  voluntarv  conveyance  is  priina 
facie  fraudulent  and  void  as  against  antecedent 
creditors.  On  the  contrary,  this  position  was 
distinctly  admitted  by  both  of  the  Senators 
who  controverted  the  doctrine  of  legal  fraud 
in  Seward  v.  Jaf,k»»n.  And  hero  I  must  sny, 
that  nothing  could  bemoro  erroneous  than  the 
remurk  made  on  the  argument,  that  this  court 
was  now  asked  to  reverse  iu  own  decision. 
Nobbing  was  said  by  any  member  of  the  court 
on  the  former  occasion  which  ul  all  conflicts 
with  the  opinion  that  this  conveyance,  if  vol 
untary,  *was  fraudulent  and  void  as  [*iM)ft 
against  antecedent  creditors.  The  case  is  now 
presented  free  from  all  the  embarrassments 
which  before  stood  in  the  wav  of  deciding  the 
controversy  on  iu  merits.  Whether  fraud  be 
a  question  of  fact  or  of  law.  is  now  H  mutter  of 
little  or  no  moment.  We  are  sitting  In  review 

411 


395 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


upon  a  decree  in  chancery,  and  in  such  cases 
we  necessarily  follow  the  constitution  of  that 
court,  and  pass  upon  the  facts  as  well  as  the 
law  without  the  aid  of  a  jury. 

There  was  another  feature  in  the  argument 
for  the  respondents  which  I  ought, perhaps,  to 
notice.  Although  the  proposition  was  not  di- 
rectly advanced,  it  seemed  to  be  assumed  that 
if  fraud  was  a  question  of  fact,  it  was  then  in- 
cumbent on  the  appellant  to  make  out  an  act- 
ual intent  to  do  the  wrong,  and  that  this  could 
only  be  established  by  direct  proof  of  that  par- 
ticular fact.  Whether  the  question  be  one  of 
law  or  fact, a  voluntary  conveyance  has  always 
been  held  prima  facie  fraudulent  and  void  as 
against  antecedent  creditors  ;  and  there  is  not 
and  never  was  any  rule  which  required  that 
the  intent  to  defraud  should  be  made  out  by 
direct  proof  of  that  particular  fact.  In  this, 
as-well  as  in  other  cases  where  the  intention 
with  which  an  act  is  done  is  tobeascertained.it 
may  be  and  usually  is  inferred  or  presumed 
from  the  knowledge  of  other  facts.  Men  do  not 
often  declare  their  purpose  when  they  are  about 
to  do  an  act  injurious  to  others  ;  and  we  have 
no  means  of  arriving  at  a  knowledge  of  the  in- 
ternal resolve  or  determination  of  the  actor, 
but  by  reasoning  or  drawing  inferences  from 
his  external  conduct.  To  this  kind  of  presump- 
tion we  constantly  resort,  not  only  in  civil  but 
in  criminal  cases.  It  is  not  a  mere  rule  of  law 
or  of  evidence  in  courts  of  justice,  but  all  men 
are  in  the  habit  of  forming  opinions  and  acting 
upon  this  kind  of  presumption.  If  a  man  take 
and  conceal  the  goods  of  another,  courts,  jurors 
and  neighbors  all  agree  that  he  did  the  act  with 
intent  to  steal.  If  one  plunge  a  dagger  in  the 
bosom  of  another,  no  man  will  find  any  diffi- 
culty in  drawing  the  inference  that  he  intended 
to  kill.  "It  is  (says  Mr.  Starkie)  an  universal 
principal,  that  a  man  shall  be  taken  to  intend 
396*|  tlmt  which  he  does,  or  which  *is  the 
immediate  or  necessary  consequence  of  his 
act."  2  Stark.  Ev.,  739.  Now,  to  apply  this 
rule  to  the  present  case.  When  a  debtor  gives 
away  all  his  property,  it  is  a  necessary  conse- 
quence of  the  act  that  the  creditor  is  injured  ; 
he  is  defrauded.  This  consequence  the  debtor 
intended  to  produce.  He  may  also  have  had 
some  other  purpose  in  view ;  but  this  intent  was 
part  and  p»rcel  of  his  act.  If  a  man,  after  con- 
tracting a  legal  obligation,  make  a  voluntary 
conveyance  of  all  his  property, the  language  of 
the  act  is,  that  he  intends  to  put  it  out  of  the 
power  of  the  creditor  to  obtain  satisfaction  if 
the  contract  shall  be  broken.  The  defendants 
evidently  felt  the  force  of  this  reasoning  when 
they  put  in  their  answer.  They  did  not  expect 
to  gain  much  by  the  mere  denial  of  a  fraudu- 
lent intent,  so  long  as  it  stood  admitted  that 
Seward  gave  away  the  means  of  satisfying  his 
obligation  to  the  appellant;  and  they, therefore, 
attempt  to  excuse  the  act, by  alleging  that  Sew- 
ard did  not  know  at  the  time  of  the  gift  that 
he  was  under  any  legal  obligation  to  the  appel- 
lant. They  say  he  did  not  know  that  the  cove- 
nant bound  him,  or  was,  in  effect,  a  guaranty 
beyond  the  lien  of  the  judgment  assigned.  It 
is,  at  the  best,  a  pretty  lame  excuse  to  say  that 
the  party  did  not  know  what  contract  he  had 
made;  but  the  apology  is  peculiarly  unfortu- 
nate in  this  instance,  because  it  is  proved  to  be 
untrue.  Mr.  Hooker,who  prepared  the  papers, 
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swears  that  after  the  assignment  was  drawn, 
and  before  it  was  executed,  Van  Wyck  request- 
ed that  the  payment  of  the  judgment  should 
be  guaranteed  by  Seward, to  which  Seward  as- 
sented, and  the  guaranty  was  drawn  and  exe- 
cuted at  the  time  of  the  assignment ;  and  by 
reference  to  the  instrument.it  will  be  seen  that 
a  separate  contract,  in  addition  to  the  assign- 
ment, was  executed  by  Seward  for  the  sole  pur- 
pose of  obligating  himself  to  pay  the  judgment, 
if  not  collected  by  the  ordinary  process  of  law 
against  William  Seward.  Jr.  In  addition  to  all 
this,  Mr.  Hooker  testifies  that  Seward,  a  few 
weeks  afterwards.applied  to  Van  Wyck  to  give 
up  the  guaranty,  but  the  parties  were  unable 
to  agree  on  the  terms,  and  it  was  retained. 
These  facts  place  the  family  arrangement  in  a 
very  bad  light.  After  deliberately  entering  into 
*the  contract.and  after  failing  in  a  ne-  [*3J)7 
gotiation  to  be  discharged  from  it,  he  puts  it 
out  of  his  power  to  perform  it,  by  giving  his 
property  to  his  children.  Under  such  circum- 
stances.there  can  be  no  great  difficulty  in  infer- 
ring an  actual  intent  to  defraud  the  appellant. 

Another  reason  assigned  in  the  answer  why 
no  fraud  could  have  been  intended  is,  that 
"William  Seward  lived  a  life  of  exemplary  ob- 
servance of  the  precepts  of  a  religion, of  which 
he  was,  in  the  vigor  of  his  days,  a  preacher," 
and  left  behind  him  a  good  character.  What 
religion  in  particular  he  promulgated, does  not 
appear,  nor  am  I  concerned  to  know.  What- 
ever may  have  been  its  form.it  cannot  be  a  good 
plea  in  bar  to  a  bill  in  equity.  If  his  children 
truly  reverence  his  memory,  they  would  do 
better  to  satisfy  this  debt  of  $3,000,  which  he 
left  behind  him.  than  they  do  by  holding  on 
upon  the  $12,000  or  $15.000  worth  of  property 
which  they  received  from  his  bounty,  and  at- 
tempting to  shield  themselves  under  the  cover 
of  his  religion. 

The  defendants  deny  that  they  knew  of  the 
covenant  to  the  appellant  until  after  the  giving 
of  the  deed.  I  shall  not  stop  to  examine  the 
truth  of  that  allegation.  The  only  inquiry  is, 
with  what  intent  was  the  gift  made  ;  not  with 
what  motive  was  it  received.  Patridge  v.  Gopp, 
1  Eden,  167;  S.  C.,  Amb.,  596. 

It  is  said  that  the  property  bound  by  the  lien 
of  the  judgment  against  William  Seward,  Jr., 
was  of  sufficient  value  to  satisfy  the  debt,  and 
that  this  fact  will  rebut  the  presumption  of 
fraud.  The  argument  amounts  to  this  :  Wil- 
liam Seward  believed,  though  the  fact  turned 
out  otherwise, that  the  judgment  would  be  col- 
lected by  the  ordinary  process  of  law  and, con- 
sequently, that  his  covenant  would  not  be 
broken  ;  he,  therefore,  did  not  intend  to  com- 
mit a  fraud  when  he  put  it  out  of  his  power  to 
respond  upon  his  contract.should  he  be  legally 
required  to  do  so.  I  deny  that  he  had  any  right 
to  speculate  about  the  probability  of  a  breach 
of  his  covenant.  We  have  already  seen  that 
Van  Wyck  would  not  trust  to  the  lien  of  the 
judgment;  he  required  the  additional  security 
of  Seward,  whom  he  knew  to  be  a  *man  [*398 
of  property,  that  he  would  make  up  any  defi- 
ciency there  might  be  after  a  sale  of  the  prop- 
erty bound  by  the  judgment.  Seward  delib- 
erately made  such  a  covenant,  and  afterwards 
thought  it  of  sufficient  importance  to  negotiate 
for  having  it  given  up.  It  was  then  too  late 
for  him  to  give  away  the  estate  to  which  the 
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appellant  looked  for  ultimate  security,  under 
the  pretense  that  he  supposed  his  covenant 
would  never  be  broken.     The  argument  only 
carries  us  back  again  in  a  new  form  to  the  ques- 
tion, whether  the  appellant  was  a  creditor  of 
Seward  at  the  making  of  the  deed ;  and  denies 
that  he  was  a  creditor,  because  Seward  was  only 
bound  by  a  contingent  contract  which  might 
never  be  broken.     If  we  admit  the  doctrine  in 
this  case,  we  admit  it  in  all  others  of  the  like 
character.     A  surety  who  has  given  away  his 
property  may  then   say,  I  intended  no  fraud, 
because  I  thought  the  debt  would  be  paid  by 
the  principal;  and  the  indorser  may  set  up  the 
same  plea,  because  he  thought  the  bill  or  note 
would  be  paid  by  the  other  parties  who  were  i 
primarily  answerable.     Sureties  and  indorsers  i 
are  only  "bound  by  a  contingent  contract,  which  j 
may  never  be  broken.    I  have  already  shown,  i 
upon  authority,  that  persons  holding  contracts  j 
upon  which  no  action  may  ever  accrue,  are  as 
fully  entitled  to  the  protection  of  the  statute  as 
any  other  creditors. 

VI.  The  Chancellor  seems  to  have  rested  his 
opinion  principally  on  the  ground  that  Seward, 
at  the  time  of  the  conveyance,  retained  in  his 
hands  a  sufficient  amount  of  property  to  sat- 
isfy any  amount  of  money  that  could  be  recov- 
ered on  the  covenant;  and  that  this  was  a  rea- 
sonable family  settlement,  in  reference  to  the 
circumstances  of  himself  and  his  children.  Al- 
though the  Chancellor  has  not  referred  to  any  j 
adjudged  casein  support  of  his  opinion, I  shall  j 
not  venture  to  differ  with  him  without  inquir- ! 
ing  how  the  question  stands  on  authority.  I 
have  already  cited  the  case  of  Reade  v.  Living- 
»ton,  3  Johns.  Ch.,  481,  where  Cliancellor  Kent, 
held,  that  a  voluntary  settlement,  as  against 
antecedent  creditors,  was  void  under  all  possi- 
ble circumstances  ;  and  I  have  given  some  of 
the  reasons  why  I  think  that  a  wholesome  doc- 
trinc.  I  cau  perceive  no  great  hardship  in  hold 
iiSH)*]  ing  *that  the  donee  shall,  in  all  cases, 
take  and  hold  the  gift  subject  to  the  claims  of 
those  who  were  creditors  of  the  donor  at  the 
time.  As  against  the  donee.this  question  never 
arises  until  the  creditor  has  lost  all  other  means 
of  obtaining  his  demand.  And  why  should  he 
lone  his  debt,  when  the  property,  on  the  credit 
of  which  it  was  contracted,  has  neither  been 
sold,  lost  nor  expended  by  the  debtor  in  the 
course  of  his  business, but  has  been  given  away 
to  his  family?  Why  should  the  right  of  the 
cn-ilitor  to  reach  the  property  in  the  hands  of 
the  donee,  depend  on  the  inquiry  whether  the 
debtor  parted  with  too  much  or  too  little  of  his 
property?  Can  there  be  any  such  thing  as  ft 
liable  family  settlement,  when  it  ultimate- 
ly works  injustice  to  the  existing  creditors  of 
the  grantor?  I  have  never  been  able  to  discover 
tin-  principle  upon  which  a  title  acquired  by  a 
mere  gift,  should,  under  any  circumstances 
whatever,  be  deemed  superior  to  the  claim  of 
the  creditor  to  be  paid  his  debt.  But  this  ques  i 
tiim  has  sometimes  been  viewed  in  a  different 
lijht .  and  I  am  not  prepared  to  say  but  the  1 
weight  of  authority  may  be  in  favor  of  some  ; 
qualification  of  the  rule  laid  down  in  Jieade  v. 
Liringtton.  Still, I  think  there  is  no  case  which 
will  uphold  this  settlement. 

What  were  the  circumstances  of  Seward, 
and  what  was  the  character  of  this  settlement? 
He  was  not  indebted  merely  in  a  small  amount 
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for  the  current  expenses  of  himself  and  family, 
but  had  contracted  an  obligation,  upon  which 
he  might  become  liable  to  pay  nearly  $3,000. 
His  farm  was  worth  about  $11,000,  and  his 
personal  property,  exclusive  of  the  two  bonds, 
was  of  the  value  of  $1,000.  All  this  he  gave  to 
his  children  at  the  date  of  the  deed.  He  kept 
nothing  but  the  two  bonds,  amounting  to  a  lit- 
tle over  $2,900.  Without  going  any  further, 
this  does  not  seem  to  be  a  reasonable  family 
settlement.  But  he  soon  afterwards  made  it 
still  more  unreasonable,  by  giving  the  bond  for 
$900  to  Philander.  The  remaining  bond  of 
$2,000  was  paid  in  Nov.,  1818.  What  became 
of  the  money  does  not  appear  ;  but  it  does  ap- 
pear that  Seward  died  in  1822,  not  worth  one 
cent — and  this,  notwithstanding  the  fact  that  he 
had  all  along  enjoyed  his  $500  annuity.  No 
*one  can  doubt  that  the  $2,000  went  f*4OO 
the  way  of  all  the  rest  of  his  estate.  If  then 
Seward  gave  away  $12,000  on  one  day,  $900 
on  another,  and  "the  remaining  $2,000  on  a 
third,  can  we  regard  these  as  independent 
transactions,  and  hold  that  the  first  gift  was 
valid  because  it  did  not  include  everything  ?  I 
think  not.  All  was  done  in  pursuance  of  the 
avowed  purpose  of  settling  the  whole  estate 
upon  his  family  in  his  lifetime. 

But  suppose  we  go  back  to  the  date  of  the 
deed.  Seward  was  then  worth  a  little  short 
of  $15,000.  Was  it  a  reasonable  family  settle- 
ment, as  against  creditors,  to  part  with  $12,000 
worth  of  the  estate  ?  I  have  met  with  no  case 
which  affirms  such  a  doctrine.  But  what  was 
the  ample  fund  which  he  retained  on  that  day? 
It  amounted  to  $2,900,  a  sum  which  might  not 
prove  adequate  to  all  his  own  wants  for  life, 
to  say  nothing  of  the  claims  of  his  creditors. 
Again  ;  this  fund  was  retained  in  the  form  of 
twochosesin  action,  which  could  not  be  reached 
by  execution.  He  did  not  keep  a  single  dollar's 
worth  ef  property  which  the  creditor  could 
reach  in  the  ordinary  forms  of  law.  If  there 
be  any  case  saying  that  this  was  reserving  an 
ample  fund  to  discharge  his  legal  obligations, 
it  has  not  fallen  under  my  observation. 

Let  us  see  how  this  question  stands  on  au- 
thority— I  mean  those  authorities  most  favor- 
able to  the  defendants — the  cases  which  have 
departed  from  what  I  deem  the  plain,  practi- 
cal and  honest  rule,  that  the  creditor  must  be 
paid  before  the  donee  can,  under  any  circum- 
stances, acquire  an  absolute  right  to  hold  the 
property.  In  Humlal  v.  Wilder,  4McCord,  802, 
the  court  said,  that  none  of  the  cases  allow  a 
voluntary  deed  to  prevail  against  existing  cred- 
itors, "except  in  cases  of  inconsiderable  debts, 
such  for  instance  as  those  current  expenses 
which  every  man  is  supposed  to  owe.  and 
where  he  has  at  the  time  ample  funds  over  and 
above  the  property  given."  Mr.  J.  Story,  after 
stating  the  general  rule  that  a  voluntary  con- 
veyance is  void  as  against  existing  creditors, 
says'  the  doctrine  requires  or  may  admit  of 
some  qualification,  "where  the  circumstances 
of  the  indebtment  and  conveyance  repel  any 
possible  imputation  of  *  fraud  ;M  where  [*4Oi 
the  conveyance  is  of  a  small  properly  l»y  a  |>er- 
son  of  great  wealth,  and  his  debts  ln-ar  a  very 
small  proportion  to  his  actual  means."  1  Story, 
Eq.,  847,  848.  In  Hinde't  l***rev.  fongteortn. 
11  Wh..  199.  the  court  wild,  the  mere  fact  of 
being  in  debt  to  a  small  amount  would  not 
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make  the  deed  fraudulent,  if  itcould  be  shown 
that  the  grantor  was  in  prosperous  circum- 
stances and  unembarrassed,  and  that  the  gift  to 
the  child  was  a  reasonable  provision  according 
to  his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the 
grantor.  In  Conn.,  also,  a  voluntary  deed  is 
sometimes  allowed  to  stand  as  against  a  cred- 
itor, but  only  under  such  circumstances  as 
strongly  tend  to  repel  all  presumption  of  fraud. 
In  Salmon  v.  Bennet,  1  Conn.,  525,  the  proper 
ty  conveyed  to  the  son  only  amounted  to  one 
eighth  part  of  the  real  estate  of  the  grantor  who 
was  in  prosperous  circumstances,  and  the  deed 
was  upheld.  But  it  is  worthy  of  notice,  that  in 
this,  as  well  as  in  most  of  the  other  cases  which 
adopt  a  different  rule  from  that  laid  down  in 
Reade  v.  Livingston,  the  court  proceed  with  a 
degree  of  caution  which  seems  to  indicate  a 
distrust  of  the  ground  on  which  they  were 
treading.  Swift,  Ch.  J.,  in  delivering  the  opin- 
ion says  :  "Where  there  is  no  actual  fraudu- 
lent intent.and  a  voluntary  conveyance  is  made 
to  a  child  in  consideration  of  love  and  affection, 
if  the  grantor  is  in  prosperous  circumstances, 
unembarrassed,  and  not  considerably  indebted, 
and  the  gift  is  a  reasonable  provision  for  the 
child  according  to  his  state  and  condition  in 
life,  comprehending  but  a  small  portion  of  his 
estate,  leaving  ample  funds  uniucumbered  for 
the  payment  of  the  grantor's  debts,  then  such 
conveyance  will  be  valid."  It  needs  no  com- 
mentary upon  these  cases  to  prove  that  they 
will  not  answer  the  purpose  of  the  defendants. 
In  Backhouse  v.  Jett,  1  Brock., 500,  the  donor 
was  in  good  credit,  and  there  were  no  circum- 
stances from  which  fraud  in  fact,  or  actual 
bad  faith  on  his  part  could  be  inferred.  In 
this  situation  he  gave  half  of  his  estate  to  his 
only  son  for  his  establishment  in  life.  Ch,  J. 
Marshall  held  the  gift  void  as  to  creditors,  and 
decreed  accordingly.  In  Hopkirk  v.  Randolph, 
2  Brock.,  132,  this  question  came  again  under 
4O2J  **the  consideration  of  the  same  learned 
judge.  He  says,  the  cases  determine  that  a  vol- 
untary gift  is  void  as  to  creditors,  whose  debts 
existed  at  the  time  the  gift  was  made.  This  is 
the  general  principle,  and  as  a  general  princi- 
ple, it  is  believed  to  be  unquestionably  a  sound 
one.  But  he  thinks  the  rule  is  not  universal — 
not  so  inflexible  as  under  all  possible  circum- 
stances to  avoid  every  gift  made  by  a  person 
indebted,  "however  large  his  fortune,  and 
however  inconsiderable  his  debts,  or  his  gifts." 
Thomas  Randolph,  previous  to  the  intermar- 
riage of  his  daughter,  had  given  her  two  negro 
girls,  one  of  them  an  attendant  on  her  person, 
and  a  riding  horse.  The  donor,  as  the  case 
states,  "was  a  gentleman  of  ample  fortune,  not 
embarrassed  in  his  circumstances,  nor  so  much 
indebted  as  to  create  any  suspicion  of  difficulty 
in  the  payment  of  his  debts."  The  Chief  Jus- 
tice said,  the  gift  of  the  waiting-maid  and  the 
riding  horse  "are  usual  in  this  country,  and 
come  strictly,  when  made  by  a  parent  of  un- 
questionable solidity,  within  that  class  of  gifts 
which  are  denominated  presents.  They  do  not 
much  differ  from  wedding  clothes,  if  rather 
more  expensive  than  usual,  from  jewels,  or  an 
instrument  of  music,  given  by  a  man  whose 
circumstances  justified  the  gift."  He  adds  : 
"The  gift  of  the  other  girl  is  not,  I  think,  so 
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perfectly  clear,"  but  having  been  made  with 
intentions  perfectly  fair,  he  was  disposed  to 
uphold  it.  He  then  proceeds,  as  though  not 
fully  satisfied  with  his  position,  to  notice  tne 
fact  that  the  property  had  been  given  to  the 
daughter,  and  had  become  ostensibly  hers  be- 
fore the  marriage  ;  and  refers  to  some  English 
decisions  which  hold,  that  in  case  of  a  volun- 
tary settlement,  the  circumstance  of  its  leading- 
to  a  marriage,  makes  the  settlement  good 
against  creditors,  though  it  would  have  been 
bad  if  no  marriage  had  taken  place.  If  this- 
distinguished  jurist  found  so  much  difficulty 
in  upholding  a  trifling  gift,  or  mere  "present" 
to  a  daughter,  by  a  man  of  "ample  fortune,"  it 
will  be  impossible  to  uphold  the  gift  made  by 
Seward,  which,  in  the  most  favorable  view 
that  can  be  taken  of  the  case,  amounted  ta 
more  than  four  fifths  of  ^his  whole  property, 
and  included  everything  within  the  reach  of 
execution. 

*VII.  If  there  can  be  any  doubt,  [*4O3 
either  upon  principle  or  authority,  that  the 
whole  transaction  was  void  as  against  credit- 
ors— if  Philander  Seward  may  be  regarded  as 
having  paid  some  valuable  consideration  so  as 
to  give  him  to  any  extent  the  character  of  a  pur- 
chaser— still  the  bonds  to  the  two  daughters 
were  clearly  voluntary.  The  answer  admits, in 
terms,  that  the  sums  contained  in  the  bonda 
were  wholly  and  entirely  a  voluntary  gift  to 
the  daughters  respectively.  There  is  no  prin- 
ciple which  will  withhold  these  bonds  from 
the  creditor,  and  if  the  money  has  been  paid, 
the  daughters  and  their  husbands  are  liable  to 
account  and  pay  it  over.  See  the  opinion  of 
Spencer,  Senator, in  Seward  v.  Jackson,  8  Cow., 
431.  The  point  was  directly  decided  by  Ch.  J, 
Marshall,  in  Hopkirk  v.  Randolph,  2  Brock., 
132.  Thomas  Randolph,  on  dividing  the  great- 
er part  of  his  estate  among  his  sons,  required 
each  of  them  to  execute  a  bond  to  pay  £250  to 
his  son  in-law,  Harrison.  It  was  held  that  Har- 
rison should  pay  over  to  the  creditor  the  money 
received  on  the  bonds;  and  on  a  re-argument 
the  Chief  Justice,  though  he  thought  it  a  hard 
case,  adhered  to  his  opinion.  Another  point 
was  decided — that  Harrison  was  accountable, 
not  only  for  such  proportion  of  the  debts  of  the 
donor  as  the  property  received  by  him  bore  to 
the  property  received  by  the  sons,  but  for  all 
that  he  had  received.  The  sons  had  wasted 
their  portion  of  the  estate,  and  were  unable  to 
respond  to  the  creditor.  This  is,  I  think,  a 
sound  principle.  The  creditor  may  call  on  any 
one  who  has  the  property  of  his  debtor  by 
mere  gift,  to  pay  it  over,  without  being  com- 
pelled to  inquire  whether  someone  else  ought 
not  to  contribute.  Let  volunteers  settle  that 
matter  between  themselves.  The  question  is 
not  important  in  this  case,  because  all  neces- 
sary parties  are  before  the  court.  There  is  no 
evidence  that  the  other  children  of  Seward  have 
received  anything  from  him  since  the  debt  to 
Van  Wyck  was  contracted.  The  amount  of 
the  two  bonds  to  the  daughters  is  much  more 
than  sufficient  to  satisfy  the  debt  of  the  ap- 
pellant. 

Pursuing  the  same  views  of  the  case,  and 
supposing  that  the  whole  transaction  was  not 
utterly  void,  still  Philander  *would  be  [*4O4 
liable  as  a  volunteer  to  account  to  the  creditor 
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for  the  excess  in  value  of  the  property  beyond 
the  amount  he  has  paid.  This  point  was  also 
considered  in  Hopkirk  v.  Randolph.  The  sons, 
on  receiving  the  property,  stipulated  to  pay  j 
certain  debts,  and  each  gave  a  bond  to  pay 
£250  to  their  brother-in-law,  Harrison.  The 
Chief  Justice  said:  "Where  a  conveyance  is 
made  to  children, of  property  to  a  large  amount 
charged  with  debts  bearing  no  proportion  to 
its  value,  the  children  cannot  be  considered  as 
purchasers  of  the  whole,  but  must  take  the 
clear  surplus  value  of  the  property  as  volun- 
teers." How  will  the  case  stand  upon  this 
doctrine  as  to  Philander,  considering  it  in  the 
most  favorable  light  for  him?  He  received  the 
farm,  personal  property,  and  one  bond,  to  say 
nothing  of  the  other,  amounting  together  in 
value  to  $12,900,  and  upwards.  If  the  annu- 
ity is  regarded  as  part  consideration-for  a  pur- 
chase, and  not  as  rent  for  the  use  of  the  farm, 
what  was  its  present  value  at  the  time  of  the 
conveyance?  Seward  was  then  71  years  old. 
Supposing  him  to  enjoy  ordinary  health,  and 
the  interest  of  money  to  be  7  per  cent.,  the 
pre-ent  value  of  the  annuity  of  $500  was 
$2,609;  but  regarding  his  infirmities  as  they 
are  described  in  the  answer  and  by  the  testi- 
mony of  his  widow.theannuity  was  not  worth 
more  than  two  thirds  of  that  sum,  or  less  than 
$1,750.  If  the  bonds  to  Rebecca  and  Electa, 
which  amounted  to  about  $4,450,  are  addcd.it 
will  make  about  $6,200.  Deducting  this  sum 
from  the  value  of  the  property  received  by 
Philander,  it.  will  be  seen  that  the  amount  of 
his  gift  was  $6,700.  For  this  sum  he  is  liable 
to  account  to  the  creditor,  and  it  is  more  than 
double  the  amount  of  the  debt. 

In  every  view  which  I  have  been  able  to  take 
of  this  case, the  appellant  is  entitled  to  the  pay- 
ment of  his  debt.  Whether  fraud  be  a  ques- 
tion of  law  or  of  fact,  the  conclusion  is  the 
same,  And  although  there  are  cases  which 
maintain  that  a  voluntary  conveyance  may, 
under  very  special  circumstances,  be  good  as 
against  antecedent  creditors,  yet  there  is  no 
case  which  goes  far  enough  to  uphold  this 
transaction.  The  whole  current  of  legal  ad- 
judication is  the  other  way. 
4O.">*]  *8hould  we  consider  the  question 
Independent  of  all  authority,  and  try  it  by  the 
rules  of  common  sense  ana  common  honesty, 
the  result  will  be  the  same.  The  statute  de 
(•hires  that  all  gifts,  grants,  etc..  made  with  in- 
tent to  ill-lay,  hinder  or  defraud  creditors  and 
others,  shall  be  utterly  v$id.  Seward.  after 
contracting  an  obligation  to  the  appellant  on 
which  be  ultimately  became  liable  to  pay  near 
ly  $3.000,  gave  his  children  who  are  defend 
ants  the  whole,  or  at  the  least  six  sevenths  of 
l<:  IM ate.  worth  about  $15,000,  and  soon  af- 
terwards died  insolvent.  The  appellant  has 
not  been  paid  his  debt.  The  making  of  the 
gift  was  an  act  directly  calculated, in  the  words 
of  the  statute,  to  delay,  hinder  and  defraud 
the  creditor;  and  it  baa  actually  worked  that 
consequence.  The  creditor  has  in  fact  been 
hindered,  delayed  and  defrauded.  Can  the  gift 
be  maintained  without  repealing  the  statute? 
<  an  tin-  defendants  hold  the  property  nnd  not 
pay  the  debt?  Let  me  once  more  borrow  the 
language  of  Ch.  J.  Savage  in  Mackie  v.  Cnirnt. 
state  such  a  proposition."  says  he,  "is  a 
WKND.  18. 


sufficient  refutation  of  it.  It  offends  the  moral 
sense;  it  shocks  the  conscience  and  produces 
an  exclamation.  It  is  directly  against  the  stat- 
ute, and  cannot  stand  before  it." 

The  prayer  of  the  bill  is,  that  the  deed  be 
delivered  up  to  be  canceled,  or  that  the  appel- 
lant be  paid  his  debt.  The  latter  alternative 
will  be  the  most  favorable  to  the  defendants. 
I  think  the  decree  of  the  Court  of  Chancery 
should  be  reversed;  and  that  a  decree  should 
be  entered  declaring  the  deed  fraudulent  and 
void  as  against  the  appellant,  and  that  it  be  de- 
livered up  to  be  canceled,  unless  the  defend- 
ants shall,  within  60  days,  satisfy  the  appel- 
lant's judgment  and  his  costs  in  the  Court  of 
Chancery  to  be  taxed. 

Senator  Tracy  concurred  with  J.  Bronson 
in  opinion  that  the  case  of  Jackson  v.  Seicard, 
8  Cow.,  429,  did  not  govern  the  decision  of  the 
case  now  before  the  court;  that  it  is  difficult  to 
say  what  rule  of  law  is  established  by  that 
case  beyond  the  point  that  a  guarantor  is  to  be 
considered  in  the  light  of  a  debtor  within  the 
meaning  of  the  Statute  of  Frauds.  He  also 
concurred  with  J.  Bronson  in  *holding[*4O6 
that  the  conveyance  of  the  property  should  be 
deemed  to  be  in  the  nature  of  a  testamentary 
disposition  and  ought  not  to  be  held  a  sale;  and 
viewing  it  in  that  light  he  had  no  hesitation  in 
saying  that  upon  the  principles  of  immutable 
justice  a  creditor  has  an  equitable  lien  upon 
the  property  of  his  debtor  superior  to  that  of 
a  naked  donee. 

Senator  Maison  had  supposed  that  there 
would  not  be  a  dissenting  voice  in  affirming 
the  decree  of  the  Chancellor.  This  court  had 
said,  in  the  case  of  Jackson  v.  Seward,  that  this 
very  conveyance,  which  was  then  under  con- 
sideration, was  not  fraudulent,  and  be  trusted 
that  the  decision  then  made  would  be  adhered 
to.  That  case  destroyed  the  distinction  which 
had  been  supposed  to  exist  between  fraud  in 
law  and  fraud  in  fact,  and  the  principles  then 
established  ought  to  control  the  decision  of 
this  case.  Besides,  when  a  party  comes  into  a 
court  of  equity  and  invokes  its  equitable  pow- 
ers, he  must  do  equity  to  those  against  whom  he 
seeks  relief.  The  appellant  here  has  been  ful- 
ly paid,  if  he  is  held  accountable  for  the  fair 
value  of  the  lands  purchased  by  him  under  the 
assigned  judgment,  and  in  his  opinion  he 
should  be  held  so  accountable,  and  if  so,  he 
bad  no  pretense  of  claim  against  the  respond- 
ents. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  divid- 
ed as  follows: 

In  the  affirmative — Juttice  BRONSON.  and 
Senators  Armstrong,  J.  fieardfUy,  L.  JJeardt- 
ley,  I)irkin*>n.  Hunter,  /xitryrr.  Power»,  Sffffr, 
Spraker,  Tracy,  Van  Dyck,  Wager,  Work»— 14. 

In  the  negative— Senators  lieckvitft,  Dmcn- 
ing,  Edvardt,  Fox,  Huntington.  II.  F.  Jonen.J. 
P.  Jone»,  Lacy,  Living»ton,  Loomit,  McLean, 
Mutton,  Paige,  Sterling,  WilU«—\S. 

Whereupon,  the  decree  ifat  affirmed. 

Affirming-  «  Pai»fp.  «2. 

Cited  ln-3  K<lw..  1C:  554  N.  Y..  292,  O0;  66 N.  Y., 
384 ;  5  Itart...  410-  4*  Barb..  SOS  ;  8  How.  U.  8.,  ISO;  M 

\\ ,..  m\m  v  .1.  i  . ...        „ 
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4O7*]  *CHAMPLIN  ET  AL.,  Executors  of 
DEPEYSTER,  Appellants, 

AND 
LAYTIN,  Respondent. 

Mistake  of  Fact — Equity  May  Grant  Relief- 
Mistake  of  Law— Ignorance  of  Law— Con- 
structive Notice  to  Purchaser  Through  Agent — 
Between  what  Parties  the  Rule  Applies. 

Courts  of  equity  may  grant  relief  against  acts 
done  and  contracts  executed  under  a  mistake  of 
facts. 

Where  relief  is  granted  in  such  cases,  it  seems,  it 
is  extended  as  well  to  the  refunding  of  money  paid 
under  the  contract,  as  to  the  annulling  of  the  con- 
tract. 

Whether  relief  will  be  granted  where  there  is 
im-rr  mistake  of  law,  quaere. 

Whether  there  be  a  distinction  between  mistake 
•of  law  and  ignorance  of  law,  so  that  relief  may  be 
granted  in  the  former  case,  when  it  would  not  be 
granted  in  the  latter,  qucere. 

The  rule,  that  a  purchaser  is  in  equity  chargeable 
with  constructive  notice  of  the  contents  of  a  deed, 
•which  came  to  the  knowledge  of  his  agent  in  the  in- 
vestigation of  the  title,  does  not  apply  as  between 
the  vendor  and  the  purchaser:  it  applies  only  as 
between  the  purchaser  and  third  persons  having 
prior  equitable  rights. 

Citations-4  Cow.,  542 ;  2  Wend.,  472 ;  8  Wend.,  85 ; 
11  Wend..  486 ;  Vin.  Abr.,  tit.  Chancery  N ;  Com. 
Dig.,  tit.  Chancery,  3.  F,  8 ;  1  Pet.  1. 13, 15 ;  1  Johns. 
Ch.,  512;  2  Johns.  Ch..  51,  596:  6  Johns.  Ch.,  166;  1 
Madd.  Ch..  73;  1  Story,  Eq.,  121,  129,  157,  158,  160; 
Mos.,  216,  364 ;  2  Jac.  &  W..  205 ;  5  Burr.,  2629 ;  3 
Anstr.,  861 ;  8  Wh.,  214 ;  1  Ves..  Sr.,  126 ;  Bell's  Supp., 
79 ;  16  Ves.,  72 ;  Belt's  Supp..  79 :  1  P.  Wms.,  315,  320 ; 
€oop.  Ch.  Cas.,  308 ;  2  Bro.  Ch.,  150 ;  1  Cox,  Ch.  Cas., 
333 :  2  East,  469 :  Doug.,  467 ;  12  East,  38 ;  5  Taunt., 
144 ;  9  Cow.,  674 ;  4  Litt.  Ky..  125,  127 :  2  McCord. 
455;  2  Bailey,  623;  9  Pick.,  112;  9  Conn.,  96;  14 
Johns..  501 ;  2  Ball  &  B.,  171 ;  3  Leigh,  113 ;  4  Price, 
135 ;  2  Kent.  Com.,  470,  471 ;  2  Cow.,  129;  1  Hill,  Ch. 
Cas.,  250 ;  1  P.  Wms.,  345 ;  14  East,  439 ;  1  Sim.  &  S., 
555,  561 ;  8  Wheat.,  205. 

A  PPEAL  from  chancery.  The  appellants 
ll.  filed  a  bill  in  chancery  for  the  foreclosure 
of  two  mortgages  executed  by  the  respondent, 
who  tiled  a  cross-bill,  praying  that  the  mort- 
gages might  be  canceled  and  delivered  up,  and 
the  appellants  be  directed  to  refund  the  moneys 
paid  by  him  on  the  purchase  of  the  lots  spec- 
ified In  the  mortgages.  It  appeared  that  in 
Jan.,  1828,  the  appellants  sold  to  the  respond- 
ent two  lots  in  the  City  of  N.  Y.,  occupying 
the  site  of  Fifth  St. ,  as  laid  down  on  the  city 
map  made  in  1817,  which  was  not  then  opened, 
but  which  subsequent  to  the  sale  to  the  re- 
spondent was  opened  as  a  street,  and  only  the 
sum  of  $5  awarded  to  the  respondent  as  dam- 
ages, in  consequence  of  the  street  having  been 
constructively  dedicated  to  the  public  use,  by 
virtue  of  its  having  been  recognized  by  the  ap- 
pellants as  a  street  in  a  conveyance  made  by 
them  of  a  lot  in  the  same  tract  to  one  Whitte- 
more,  in  Jan.,  1822.  The  respondent  charged, 
that  not  until  long  after  the  execution  of  the 
deeds  to  him  for  the  lots  purchased  by  him, 
had  he  any  knowledge  or  notice  that  the  ap- 
pellants had  done  any  act  whereby  to  charge 
or  incumber  the  premises.  Other  facts  apper- 
taining to  the  case  will  be  found  in  the  opinion 
4O8*]  delivered  in  this  court.  *The  cause  was 
heard  before  the  Vice  Chancellor  of  the  First 
Circuit,  who  dismissed  the  bill  of  the  appel- 
lants with  costs,  and  granted  the  prayer  of  the 

NOTE.— Mistake  in  written  instrument— When  equi- 
ty will  grant  relief.  «ee  Lyman  v.  United  Ins.  Co., 
17  Johns.,  373,  note. 
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respondent's  bill.  The  Chancellor,  on  appeal  to 
him,  affirmed  the  decree  of  the  Vice- Chancellor. 
See  the  opinions  of  the  Chancellor  and  Vice- 
Chancellor  in  6  Paige,  189,  el  seq.  An  appeal 
was  thereupon  taken  to  this  court. 

The  cause  was  argued  here  by, 

Messrs.  H.  W.  Warner  and  'B.  F.  Butler, 
Atty-Gen.  of  the  U.  S.,  for  the  appellants. 

Messrs.  M.  Hoffman  and  F.  B.  Cutting, 
for  the  respondent. 

Points  for  the  appellants. 

I.  Contracts  are  not  to  be  rescinded  but  in 
the  clearest  cases  and  on  the  strongest  evi- 
dence, especially  when  they  have  been  exe- 
cuted. 

II.  In  regard  to  real  estate  especially,  pur- 
chasers must   in   general   look  to  their  cov- 
enants, and  cannot  be  relieved  on  the  ground 
of  failure  or  defect  of  title.     Chesterman  v. 
Gardner,  5  Johns.  Ch.,  29 ;  Gouverneur  v.  El- 
mendorf,  Id.,  79. 

III.  Want  of  notice,  though  in  proper  cases 
a  good  defense,  cannot  be  set  up  as  a  ground 
of  relief,   and   the  respondent's  bill   should, 
therefore,  have  been  dismissed.    At  all  events, 
the^  relief  ought  in  no  view  to  be  extended 
beyond  the  mortgages.     Frost  v.  Beekman,  18 
Johns.,  544. 

IV.  The  respondent  purchased  deliberately 
and  with  full  knowledge  of  facts  ;  and  having 
taken  his  deed,  entered  into  possession  and  ex- 
ercised acts  of  ownership  for  nearly  two  years, 
he  is  too  late  with  his  objection.     Sugd.,  9  ; 
Fludyer  v.   Cocker,    12  Ves.,  27  ;  Burwett   v. 
Brown,  1  Jac.  &  W.,  169  ;   Ward  v.  Jeffrey,  4 
Price,  294  ;  Royster  v.  Shackkford,  5  Little,  229. 

V.  The  cross-bill  is  not  framed  for  relief  on 
the  ground  of  a  mistake  of  law  ;  and  there  is 
no  proper  evidence  of  such  mistake. 

VI.  Mistake  of  law  is  not  a  ground  for  re- 
lief. Hart  v.  Rousmaniere,  2  Mas.,  244  ;  1  Pet., 
1,  and  cases  referred  to  ;   Wlieaton  v.  Wheaton, 
9  Conn.,  96. 

*VII.  The  respondent  was  under  no  [*4O9 
mistake  when  he  purchased,  in  reference  to  the 
law  as  then  understood  and  in  force. 

VIII.  An   executed   contract,  good  at   the 
time  it  is  made,  can  never  be  rescinded  in 
equity  on  account  of  a  subsequent  alteration  of 
the  rules  of  law  relative  to  its  subject. 
Points  for  the  respondent. 

I.  Supposing  every  fact  relating  to  the  prop- 
erty had  been  as  fully  known  to  the  respond- 
ent as  to  the  appellants,  the  respondent  is  enti- 
tled to  the  relief  decreed  below,  on  the  ground 
of  a  mutual  mistake  of  the  law.  Opinions  of 
the  Vice- Chancellor  and  of  the  C7iancellor  in  this 
case ;  Hitchcock  v.  Giddings,  4  Price,  135 ; 
WUlan  v.  Willan,  16  Ves.,  73  ;  Bingham  v. 
Bingham,  1  Ves.,  Sr.,  126  ;  Bell's  Supp.,  79  ; 
Lansdown  v.  Lansdown,  Mosely,  364  ;  Purey  v. 
Desboume,  3  P.  Wms.,  320;  Evans  v.  Llewellyn, 
2  Bro.  Ch.,  150;  Edwards  v.  McLeary,  Coop., 
307  ;  Leonard  v.  Leonard,  2  Ball  &  B.,  184,  n. 
a;  2  Evans,  Poth.,  369,  ed.  of  1806  ;  Hunt  v. 
Rousmanier,  8  Wh.,  205  ;  1  Pet.,  13  ;  Mead  v. 
Johnson,  3  Conn. ,  592  ;  Lowndes  v.  CJmolm,  2 
M'Cord,  Ch. ,  455 ;  Lawrence  v.  Beaubien,  2 
Bailey,  623  ;  Hopkins'  Exec.  v.  Mazyck,  1  Hill, 
Ch.  Cas.,  250  ;  Fitzgerald  v.  Peek,  4  Little,  127; 
Glassell  v.  Thomas,  3  Leigh,  113  ;  Rowlin  v. 
Pollock,  7Mon.,  33  ;  Drewv.  Clark,  Cook,  374. 
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II.  The  respondent  was  actually  ignorant  of 
those  facts,  viz. :  the  acts  of  the  executors,  by 
which  they  had  rendered  themselves  unable  to 

¥'ve  him  a  beneficial  interest  in  the  property, 
he  respondent  is  not  chargeable  with  con- 
structive notice  of  such  facts.  And  further,  the 
statements  of  Mr.  Herring,  one  of  the  exec- 
utors, amounted  to  a  misrepresentation  in  point 
of  fact.  The  respondent  is  entitled  to  the  relief 
given  below,  in  any  aspect  of  the  case,  whether 
it  is  concluded  :  1.  That  he  was  merely  igno- 
rant of  the  facts  which  had  occurred,  and  mis- 
took his  contract ;  or  2.  That  such  facts  had 
been  willfully,  or  through  error,  concealed  by 
the  executors  ;  or  3.  That  there  had  been  a 
•misrepresentation  in  point  of  fact  on  the  part 
41O*]  of  the  executors,  whether  *fraudulent 
or  otherwise.  Cases  as  to  ignorance,  mistake  or 
misapprehension  :  Robinson  v.  Dickenaon,  3 
Russ.,"  399  ;  Story,  Eq.,  155,  156,  et  seq.;  Gil- 
tespie  v.  Moon,  2  Johns.  Ch.,  585  ;  Wilkins  v. 
Woodfin,  5  Munf.,  183  ;  Armstrong  v.  Hickman. 
6  Id.,  287;  Chamberlain  v.  Marsh,  Id.,  283; 
Burrntt  v.  Jewett,  2  Paige,  146.  Cases  upon 
misrepresentation,  whether  fraudulent  or  not: 
Woods  v.  Hall,  Dev.  Eq.,  411  ;  Waters  v.  Mat- 
tingley,  1  Bibb,  244  ;  Robinwn  v.  Qilbeth,  4  Id., 
183;  Thomas  v.  Todd,  3  Litt.,  337;  Garr  v. 
Cattaghan,  Id.,  366. 

HI.  Laytin  has  no  remedy  at  law,  or,  at  all 
events,  the  remedy  is  doubtful  and  inadequate; 
and  even  if  clear,  the  objection  was  made  too 
late.  The  incumbrance,  and  the  amount 
thereof  having  been  judicially  ascertained,  this 
court  can  grant  relief  for  the  breach  of  the 
covenants  in  the  deed.  This  court  has  juris- 
diction, and  the  appellants  have  submitted  to 
it.  Cases  as  to  the  breach  of  the  covenants  in 
the  deed  :  Jones  v.  Gardner,  10  Johns,,  269  ; 
Kellogg  v.  IngersoU,  2  Mass. ,  97  ;  Prescott  v. 
Tnieman,  4  Id.,  627.  Cases  to  show  that  there 
is  no  remedy  at  law,  or  it  is  insufficient  and 
doubtful:  Kant  v.  Sanger,  14  Johns.,  89; 
Hitchcock  v.  Harrington,  Qld.,  290.  Cases  upon 
the  point  that  the  objection  is  too  late  :  Gran- 
din  v.  Le  Roy,  2  Paige,  509 ;  Hawley  v.  Cra- 
mer, 4  Cow.,  727.  Cases  upon  the  question  of 
jurisdiction  :  Abbott  v.  Allen,  2  Johns.  Ch., 
521  ;  Johnson  v.  Gere,  2  Johns.  Ch..  547  ;  Ed- 
ward* v.  McLeary.  Coop.,  807  ;  Mead  v.  John- 
son, 3  Conn.,  592;  Prescott  v.  Tnteman,  4  Mass., 
630  ;  Kellogg  v.  IngersoU,  2  Id.,  97  ;  Frisbee  v. 
Hoffnagle,  11  Johns.,  50. 

After  advisement,  the  following  opinions 
were  delivered: 

By  Justice  Bronson.  Fifth  St.,  running 
from  Broadway  to  Mercer  St..  through  lands 
owned  by  the  testatrix,  Elizabeth  Depeyster, 
was  laid  'down  on  a  map  made  for  the  Corpor- 
ation of  the  City  of  N.  Y..  in  the  year  1817.  In 
1821.  the  appellants  caused  a  map  of  the  lands 
of  tin-  testatrix  to  be  made,  on  which  Fifth  St. 
wa*<  laid  down  to  correspond  with  the  city 
411*]  map.  They  afterwards  made  sales  *in 
pursuance  of  this  survey,  and  In  Jan.,  1822. 
they  sold  and  conveyed  a  lot  to  Samuel  Whit 
t'-inore.  extending  from  Broadwav  to  Mercer 
St.,  and  which,  by  the  terms  of  the  deed,  was 
bounded  on  one  side  for  the  whole  distance  by 
Fifth  St.  According  to  the  decision  In  the  case 
of  Mercer  St.,  4  Cow.,  542.  this  did  not  amount 
to  an  implied  grant  of  a  right  of  way  to  the 
W  EXD.  18.  N.  Y.  R.,  18. 


]  purchaser  over  the  proposed  street,  but  the  ap- 
|  pellants,  when  the  street  should  be  opened, 
would  be  entitled  to  be  paid  the  full  value  of 
the  land,  without  regard  to  the  supposed  ease- 
ment. This  case  was  decided  in  1825.  The 
appellants,  acting  on  the  belief  that  the  sale  to 
Whittemore  had  not  affected  their  interest  in 
the  land  required  for  the  proposed  street,  sur- 
veyed the  same  into  lots,  and  in  Jan.,  1828, 
sold  and  conveyed  to  the  respondent  the  two 
lots  which  are  the  subject  of  controversy  in 
this  suit.  In  the  case  of  Lewis  St.,  2  Wend., 
472,  decided  in  1829,  the  case  of  Mercer  St. 
was  reconsidered  and  overruled;  and  the  prin- 
ciple of  the  last  decision  has  been  approved  by 
this  court  in  Livingston  v.  Mayor  of  N.  Y.,  8 
Wend.,  85,  and  in  Wyman  v.  Mayor  of  N.  Y., 
11  Id.,  486.  After  the  decision  in  the  case  of 
Lewis  St.,  the  Corporation  of  the  City  ordered 
Fifth  St.  to  be  opened,  and  the  respondent  has 
only  been  allowed  a  nominal  consideration  for 
his  two  lots,  on  the  ground  that  the  previous 
acts  of  the  appellants  in  selling  and  bounding 
lots  on  the  street,  amounted  to  the  grant  of  a 
perpetual  easement  or  right  of  way  over  the 
land.  Before  the  conveyance  to  the  respond- 
ent was  executed,  he  was  informed  that  the 
two  lots  lay  in  the  site  of  the  proposed  street. 
Both  parties  entertained  the  belief  that  the  re- 
spondent would  acquire  a  perfect  title  to  the 
lots,  and  should  the  street  be  opened,  that  he 
would  be  entitled  to  receive  full  compensation 
for  the  land,  without  prejudice  from  any  pre- 
vious act  of  the  appellants.  In  that,  the  par- 
ties were  mistaken;  and  this  has  led  to  the  dis- 
cussion of  the  question  whether  the  respondent 
was  entitled  to  relief  on  the  ground  of  a  mis- 
take in  matter  of  law.  The  Vice-Chancdtor 
was  of  opinion  that  equitable  relief  might  be 
granted  on  that  ground,  and  has  *de-  [*4 1 2 
creed  it  accordingly.  The  Chancellor  has  af- 
firmed the  decree,  but  for  a  different  reason. 

There  is  nothing  in  the  point  made  by  the 
respondent,  that  the  court  below  was  author- 
ized to  grant  relief  on  the  ground  of  a  breach 
of  the  covenant  in  the  deed.  If  there  has  been 
any  breach,  the  remedy  of  the  respondent  was 
by  action  at  law  to  recover  damages;  not  by 
bill  in  equity. 

Courts  of  equity  may  grant  relief  against 
acts  done  and  contracts  executed  under  mis- 
take, or  in  ignorance  of  material  facts;  but  it 
is  otherwise,  1  think,  where  a  party  wishes  to 
avoid  his  act  or  deed,  on  the  ground  that  he 
was  ignorant  of  the  law.  All  men  are  pre- 
sumea  to  know  the  law  of  the  land;  and  al- 
though the  presumption  may  often  be  at  va- 
riance with  the  fact,  it  is  impossible,  without 
indulging  It,  to  maintain  the  order  or  the  in- 
stitutions of  society.  The  maxim,  ignorantM 
legit  nonexeusat,  is  uniformly  applied  in  the  ad- 
ministration of  criminal  laws,  and  I  am  at  a 
Ions  to  conceive  why  the  fitness  of  the  rule 
should  ever  have  been  doubted  In  civil  cases. 
It  surely  cannot  be  more  important  to  protect 
men  in  the  enjoyment  of  their  estates,  than  it 
It  to  save  them  from  ignominious  punishments; 
and  yet  there  are  some  few  ca^es  in  the  Ixmks 
which  either  directly  favor  the  opinion,  that 
relief  may  be  granted  on  the  ground  of  igno- 
rance or  mistake  in  matterof  law.  or  where  the 
courts  have  been  so  solicitous  to  reach  what 
I  has  been  deemed  the  equity  of  a  particular 
27  417 
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case,  that  they  have  proceeded  upon  distinc- 
tions too  subtle  for  practical  utility.  The  land- 
marks of  the  law  should  be  drawn  in  striking 
characters.  It  is  better  that  a  general  rule 
should  be  denied  at  once,  than  to  admit  its  ex- 
istence, and  multiply  exceptions  until  its  prac- 
tical influence  is  no  longer  felt.  The  common 
law  does  not  profess  to  give  the  best  rule  for 
every  possible  case  that  may  arise;  but  only 
such  general  rules  as  have,  from  long  experi 
ence,  been  found  on  the  whole  best  adapted 
to  the  wants  and  well  being  of  society.  Ques- 
tions will  sometimes  arise  where  the  principles 
of  the  common  law  will  come  short  of  admin- 
istering what  may  seem  the  most  obvious  equi- 
ty; but  it  is  better  that  the  hardship  of  a  par 
ticular  case  should  be  endured,  than  to  think 
413*]  of  multiplying  *legal  regulations,  un- 
til they  shall  become  as  infinitely  diversified  as 
are  the  affairs  of  men.  I  am  persuaded  that 
more  mischief  has  been  done  by  attempting  to 
mold  the  law  to  what  has  seemed  the  natural 
justice  of  a  particular  case,  than  could  have 
resulted  from  a  steady  and  firm  adherence  to 
those  general  principles  which  lie  at  the  found- 
ation of  our  jurisprudence. 

The  rule  that  every  man  who  has  a  full 
knowledge  of  the  facts  is  presumed  to  under- 
stand his  legal  rights,  is  as  much  respected  in 
courts  of  equity  as  it  is  at  law.  Vin.  Abr.,  tit. 
Chancery,  N;  Com.  Dig.,  tit.  Chancery,  3,  F, 
8;  Hunt  v.  Rousmaniere,  1  Pet.,  1;  Shotwell  v. 
Murray,  1  Johns.  Ch.,  512;  Lyon  v.  Richmond, 
2  Id.,  51;  Starrs  v.  Baker,  6  Id.,  166;  1  Madd. 
Ch.,  73;  1  Story,  Eq.,  121. 

Without  intending  a  general  review  of  the 
cases  on  this  subject,  I  shall  notice  some  of 
those  which  are  supposed  to  have  the  most 
important  bearing  in  favor  of  the  respondent. 
In  Landsdown  v.  Landsdown,  Mosely,  364,  the 
second  of  four  brothers  died,  and  the  eldest 
and  the  youngest  both  claimed  his  estate.  They 
referred  the  question  to  a  school-master,  who 
decided  that  the  youngest  was  entitled  to  the 
property,  because  lands  could  not  ascend. 
Upon  this,  the  parties  agreed  to  divide  the 
estate  between  them,  and  the  eldest  brother 
executed  a  release.  The  Chancellor  decreed  that 
the  deed  should  be  delivered  up,  "being  ob- 
tained by  mistake  and  misrepresentation."  The 
facts  are  so  briefly  stated  that  it  is  impossible 
to  say  with  certainty  on  what  ground  the  de- 
cision proceeded.  If  there  was  any  intention- 
al misrepresentation,  either  about  the  facts  or 
the  law  of  the  case,  that  would  be  a  proper 
ground  for  affording  relief;  and  it  is  stated  in 
a  report  of  the  case,  2  Jac.  &  W.,  205,  that  the 
complainant  alleged  in  his  bill  that  he  had  been 
surprised  and  imposed  upon  by  his  brother  and 
and  the  school-master.  In  the  report  of  Mose- 
ley,  Ld.  Chancellor  King  is  made  to  say  that 
the  maxim  of  law,  ignorantia  juris  non  excusal, 
was  in  regard  to  the  public;  that  ignorance  can- 
not be  pleaded  in  excuse  of  crimes,  but  did  not 
hold  in  civil  cases.  Moseley  is  not  a  book  of 
very  high  authority,  5  Burr.,  2629;  3  Anst., 
861;  anal  think  it  much  more  probable  that 
414*]  the  *case  turned  on  the  ground  of  sur- 
prise and  imposition,  than  that  the  Chancellor 
made  use  of  the  language  imputed  to  him.  Ch. 
J.  Marshal  cited  this  case  in  Hunt  v.  Rouse- 
maniere,  when  first  before  the  court,  8  Wh., 
214,  with  the  qualifying  remark:  "if  it  be  law;" 
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and  he  added  that  there  were  certainly  strong 
objections  to  the  decision.  Mr.  J.  Story,  in, 
commenting  on  the  language  imputed  to  Ld. 
Chancellor  King,  says,  it  is  utterly  irreconcila- 
ble with  the  well  established  doctrine,  both  of 
courts  of  law  and  courts  of  equity.  He  acids, 
the  general  rule  certainly  is,  that  a  mistake  of 
the  law  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake:  and  whatever  ex- 
ceptions there  may  be  to  this  rule,  they  are  not 
only  few  in  number,  but  they  will  be  found  to 
have  something  peculiar  in  their  character,  and 
to  involve  other  elements  of  decision.  1  Story, 
Eq.,  129. 

The  case  of  Brigham  v.  Brigham,\  Ves.  ,Sr., 
126,  and  Belt's  Supp.,  79,  is  supposed  to  have 
an  important  bearing  on  the  question.  The 
plaintiff  had  purchased  an  estate  which  already 
belonged  to  him,  and  it  was  decreed  that  the 
defendant  should  refund  the  purchase  money. 
This  is  the  substance  of  the  case  as  stated  by 
Vesey.  Mr.  Belt  adds,  the  bill  stated  that  the 
plaintiff  was  persuaded  by  the  defendant  and 
his  scrivener  and  conveyancer, that  Daniel  had 
no  power  to  make  the  devise  on  which  the  title 
of  the  plaintiff  depended.  To  this  the  defend- 
ant responded,  that  the  plaintiff  should  have 
been  better  advised  before  he  parted  with  his 
money.  If  active  means  were  employed  by  the 
defendant  to  mislead  the  plaintiff  in  relation  to 
his  legal  rights,  that  may  have  furnished  a  very 
proper  ground  for  granting  relief.  After  the 
defendant  had  employed  a  scrivener  and  con- 
veyancer to  persuade  the  plaintiff  that  he  had 
no  title,  it  certainly  was  not  a  very  good  an- 
swer to  tell  the  plaintilf  he  Bad  confined  too 
credulously  in  their  representation,  and  should 
have  been  better  advised  before  he  parted  with 
his  money.  On  whatever  ground  the  case  may 
have  turned,  it  does  not  appear  that  Ld.  Hard- 
wicke  thought  he  could  grant  relief.merely  on 
the  ground  that  the  party  had  mistaken  the 
law  of  the  land.  As  to  the  case  of  Willan  v. 
Willan,  16  Ves.,  72,  it  is  only  necessary  to  read 
the  depositions  *of  Dr.  Kirkland,  the  [*415 
physician,  and  Mrs.  Willan,  the  widow  of  the 
testator,  to  show  that  there  were  very  good 
grounds  for  interfering  in  that  case,  without 
touching  the  principle  that  every  man,  in  the 
full  enjoyment  of  his  mental  faculties,  and  in 
the  absence  of  all  undue  influence, is  presumed 
to  know  the  law  of  the  land. 

In  Pusey  v.  Desbouvrie,  3  P.  Wms.,  315,  the 
daughter  made  her  election  to  take  the  legacy 
in  ignorance  of  the  fact  how  much  her  orphan- 
age portion  would  amount  to;  and  besides.the 
case  was  never  finally  decided,  but  was  agreed 
between  the  parties,  as  appears  from  the  regis- 
ter's book.  The  case  of  Edwards  v.  McCleary, 
Coop.  Ch.  Cas.,  308,  was  decided  on  the  ground 
of  fraud.  Evans  v.  Llewellyn,  2  Bro.  Ch.,  150, 
more  fully  reported  in  1  Cox,  Ch.  Cas..  333, 
will  be  found  to  rest  on  peculiar  grounds,  not 
affecting  the  question  under  consideration. 

I  do  not  think  it  necessary  to  mention  other 
cases  cited  on  the  argument,  which  have  a  less 
important  bearing  in  favor  of  the  respondent 
than  those  already  considered.  Unless  the  case 
in  Moseley  is  an  exception,  I  think  there  is  no 
one  in  the  English  books  which  affirms  the 
doctrine  that  mere  mistake  in  matter  of  law, in 
the  absence  of  all  fraud,  surprise,  circumven- 
tion and  undue  influence,  furnishes  a  sufficient 
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ground  for  setting  aside  a  contract, or  otherwise 
relieving  a  party  from  the  legal  consequences 
of  his  acts. 

The  civilians  are  divided  on  the  question, 
whether  money  paid  under  a  mistake  of  law  is 
liable  to  repetition.  But  it  is  the  settled  doctrine 
of  Westminster  Hall  that  money  paid,  with  a 
full  knowledge  of  the  facts.cannot  be  recovered 
back,  on  the  ground  that  the  party  was  igno- 
rant of  the  law.  Bilbey  v.  Lumley,2  East,  469; 
Lowry  v.  Bourdieu,  Doug..  467,  per  Buller,  J.; 
Stevens  v.  Lynch,  12  East,  38;  Brisbane  v.  Da- 
cres,  5  Taunt.,  144.  Such,  also,  is  the  rule  in 
this  State.  Clark  v.  Dutcher,  9  Cow.,  674. 

In  Fitzgerald  v.  Peek,  4  Litt.  (Ky.),  125,  it  was 
said  that  even  for  mistakes  of  law,  relief  may 
be  granted  in  some  cases.  The  same  doctrine 
was  asserted  in  Lowndes  v.  Chisolm,  2  M'Cord, 
455.  Lawrence  v.  Beaubien,  2  Bailey,  623,  is  the 
4 1 6*J  only  case  I  have  met  *with  where  a  dis- 
tinction was  attempted  between  ignorance  and 
mistake  of  the  law,  and  holding  that  in  the  lat- 
ter case,  though  not  in  the  former, relief  might 
be  granted.  I  think  the  distinction  rests  on  no 
solid  foundation.  Whether  money  paid  in  ig- 
norance of  the  law  could  be  recovered  back, 
was  elaborately  discussed  by  the  counsel  in 
Haven  v.  Foster,  9  Pick.,  112;  but  the  decision 
turned  upon  another  point.  The  court,  how- 
ever, assert  the  principle,  as  applicable  alike  to 
civil  and  criminal  proceedings,  that  everyman 
is  presumed  to  know  the  law  of  the  land.  Wheat- 
on  v.  Wheaton,  9  Conn.,  96,  and  Hunt  v.  Rous- 
maniere,  1  Pet.,  1,  both  affirm  the  doctrine  that 
a  party  cannot  be  relieved  on  the  ground  of 
mistake  in  matter  of  law. 

The  principles  of  the  common  law  have  been 
followed  more  closely  in  this  than  they  have  in 
some  of  the  other  States;  and  our  courts  have 
never  held  but  one  language  on  this  question. 
In  Shotwell  v.  Murray,  1  Johns.  Ch.,  512,  the 
Chancellor  said  it  was  a  settled  principle  of  law 
and  sound  policy,  that  a  person  cannot  be  per- 
mitted to  disavow  or  avoid  the  operation  of  an 
agreement  entered  into  with  a  full  knowledge 
of  the  facts,  on  the  ground  of  ignorance  of  the 
legal  consequences  which  flow  from  those  facts. 
He  added, that  ignorance  of  the  law  was  a  very 
dangerous  plea,  whether  we  apply  it  to  the 
rules  of  civil  conduct  or  to  duties  of  natural 
and  moral  obligation.  And  he  denied  relief, 
on  the  ground  that  the  plaintiff  was  only  un- 
der a  mistake  in  point  of  law,  which  mistake  was 
not  produced  by  any  fraud  in  the  defendant. 
Lyonv.  Richmond, %  Johns. Ch., 51. is  another  di- 
rect decision  on  the  point.  The  Chancellor  s&yn 
courts  do  not  undertake  to  relieve  parties  from 
their  acts  and  deeds  fairly  done  on  a  full  knowl- 
edge of  facts,  though  under  a  mistake  of  the 
law.  Every  man  is  to  be  charged  at  his  peril 
with  a  knowledge  of  the  law.  There  is  no  other 
principle  which  is  safe  and  practicable  in  the 
common  intercourse  of  mankind.  He  adverts 
to  a  feature  in  that  case  much  like  the  one  which 
has  given  rise  to  this  controversy, and  remarks, 
that  to  permit  a  subsequent  Judicial  decision  in 
any  one  given  case  on  a  point  of  law.  to  open 
or  annul  everything  that  has  been  done  in  other 
417*J  cases  of  *the  like  kind  for  years  be- 
fore, would  lead  to  the  most  mischievous  conse- 
<l iii-ncea.  Fortunately  for  the  peace  and  hap- 
piness of  society,  there  is  no  such  precedent  to 
be  found.  This  case  was  reversed  in  error,  14 
WKXD.  18. 


Johns.,  501,  but  it  was  on  grounds  which  left 
the  principle  laid  down  by  the  Chancellor  un- 
touched. In  Storrs  v.  Barker,  6  Johns.  Ch., 
166,  the  same  doctrine  was  again  asserted;  and 
in  Clarke  v.  Dutcher,  9  Cow.,  674,  the  question 
whether  money  paid  under  a  mistake  of  law, 
but  with  full  knowledge  of  the  facts,  could  be 
recovered  back,  was  very  fully  considered  by 
the  Supreme  Court,  and  decided  in  the  neg- 
ative. 

It  is  impossible  to  foresee  all  the  consequences 
which  would  result  from  allowing  men  to  avoid- 
their  acts  and  annul  their  contracts  on  the  plea 
that  they  did  not  understand  the  law.  Who 
can  tell  what  titles  would  stand,  or  what  con- 
tracts could  be  enforced,  if  grantors  and  obli- 
gors were  at  liberty  to  set  up  this  plea?  Who 
would  venture  to  enter  into  stipulations  with 
another,  if,  after  having  dealt  fairly  in  relation 
to  the  facts  of  the  case,  the  validity  of  the  con- 
tract still  depended  on  the  legal  knowledge  of 
the  opposite  party?  And  what  possible  reason 
can  there  be  for  indulging  the  plea  of  ignorance 
in  civil  cases,  when  it  is  wholly  disregarded  in 
criminal  trials  where  liberty  and  life  itself  are 
at  stake?  Should  we  sanction  this  doctrine  un- 
der the  notion  of  administering  equity  in  a  hard 
case,  it  could  not,  I  think,  fail  to  open  the  flood- 
gates of  litigation,  and  work  the  most  mischiev- 
ous consequences  in  the  administration  of  jus- 
tice. 

Having  arrived  at  the  conclusion  that  the 
respondent  was  not  entitled  to  relief  on  the 
grounds  of  a  mistake  of  the  law,  it  becomes 
necessary  to  inquire  a  little  more  particularly 
into  the  facts  of  the  case.  I  have  said  already 
that  both  parties  acted  under  the  influence  of 
a  mistake;  but  what  was  the  nature  of  the  er- 
ror under  which  they  respectively  acted,  re- 
mains to  be  more  fully  considered.  It  is  not 
denied  that  the  appellants  were  as  fully  in- 
formed at  the  time  of  the  sale  of  every  mater- 
ial fact  connected  with  the  origin  of  this  con- 
troversy as  they  are  at  the  present  moment. 
They  knew  of  the  city  map  made  in  1817,  and 
their  own  map  under  which  pales  were  made 
in  1822.  They  knew  also  that  *they  [*4 1 8 
had  conveyed  land  to  Whittemore,  bounding 
him  on  Fifth  St.,  for  the  whole  distance  from 
Broadway  to  Mercer  St.  With  the  knowledge 
of  all  these  facts,  they  say,  and  I  doubt  not  say 
truly,  that  they  believed  they  had  done  no  act 
affecting  their  beneficial  interest  in  the  land 
over  which  Fifth  St.  was  laid,  and  should  the 
street  be  opened,  they  supposed  the  purchaser 
would  be  entitled  to  full  compensation  for  the 
land.  They  erred  in  drawing  the  proper  It-pal 
conclusion  from  facts  within  their  knowledge, 
they  mistook  the  law. 

What  was  the  error  of  the  respondent,  Lay- 
tin?  Mr.  Herring  was  the  active  executor,  and 
transacted  the  whole  business  on  the  part  of 
the  appellants.  He  attended  and  directed  the 
sale,  and  made  all  the  representations  in  rela- 
tion to  the  title  and  circumstances  of  the  prop- 
erty. He  admits  that  he  stated  his  opinion  to 
Laytin  that  the  title  was  perfect,  that  the  ap- 
pellants were  seised  of  the  lots  in  fee,  clear  of 
all  incumbrances  and  charges,  and  that  the  lots 
could  not  be  taken  for  the  purpose  of  opening 
the  street,  without  allowing  the  full  value  of 
the  land.  He  told  Mr.  Fitch,  the  counsel  of 
Laytin,  that  if  the  street  was  ever  opened,  Lay- 
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tin  would  be  paid  for  it  by  the  Corporation. 
Wyman  swears  that  Herring,  at  the  time  of  the 
sale,  represented  that  the  title  was  perfect,  and 
free  from  incumbrance.  Moses,  who  also  pur- 
chased at  the  same  time,  swears  that  Herring 
told  him  it  was  useless  to  employ  counsel  to 
examine  the  title — that  he  had  himself  exam- 
ined, and  the  title  was  perfectly  good— that 
there  was  no  incumbrance  whatever  upon  the 
land.  How  would  these  representations  be  un- 
derstood by  a  person  unacquainted  with  the 
facts?  How  would  the  purchaser  have  a  right 
to  understand  them?  So  far  as  related  to  the 
seisin  of  the  testatrix. the  representations  ought, 
perhaps,  to  have  been  regarded  as  the  mere  ex- 
pression of  an  opinion  concerning  the  valid- 
ity of  the  title  ;  but  in  relation  to  the  acts  of 
the  appellants  themselves,  the  representations 
would  most  obviously  be  understood,  not_  as 
matter  of  opinion  merely,  but  as  an  affirmation 
that  they  had  done  no  act  which  could  preju- 
dice the  purchaser  in  the  beneficial  enjoyment 
of  the  property.  The  representation  that  the 
419*]  *lots  could  not  be  taken  by  the  Cor- 
poration for  the  purpose  of  opening  the  street 
without  paying  full  value  for  the  land,  what- 
ever other  idea  was  included  in  it,  would  nat- 
urally be  understood  by  the  purchaser  as  an  as- 
surance that  the  appellants  had  not  themselves 
done  any  act  which  would  preclude  him  from 
demanding  full  compensation.  To  this  extent, 
at  least,  Laytin  had  a  right  to  understand  Her- 
ring as  speaking  of  the  facts  of  the  case.  Her- 
ring did  not  state  what  the  facts  were.and  then 
declare  his  opinion  on  a  matter  of  law.  Had  he 
done  so,  the  parties  would  then  have  stood  on 
equal  terms,  and  must  have  abided  the  conse- 
quences of  their  mutual  error. 

If  I  am  right  in  this  view  of  the  case,  it  fol- 
lows that  the  mistake  under  which  Laytin  en- 
tered into  the  contract  was  one  of  fact  and  not 
of  law.  He  did  not  err  in  drawing  legal  con- 
clusions from  facts  within  his  knowledge,  and 
is  not  driven  to  that  ground  in  seeking  relief. 
He  trusted  to  representations  which  he  had  a 
right  to  understand  as  relating  to  the  facts  in 
the  case,  and  which,  though  innocently  made, 
have  turned  out  to  be  false  and  deceptive. 

But  it  is  said  that  the  respondent,  before  the 
conveyances  were  executed,  had  notice  of  all 
the  material  facts.  If  this  be  true,  he  is  now 
too  late  in  asking  relief,  and  must  abide  the 
consequences  of  his  own  misjudgment.  But 
the  allegation  of  notice  is  not,  I  think,  well 
founded.  At  the  time  the  respondent  bid  off 
the  lots  he  knew  nothing  about  the  street;  but 
before  the  conveyances  were  executed,  he  saw 
the  map  of  1821,  and  knew  that  the  lots  were 
in  the  site  of  the  proposed  street.  So  far  as  that 
fact  goes,  he  acted  with  his  eyes  open,  and  can- 
not now  complain.  But  did  he  know  of  the 
deed  to  Whittemore  and  its  contents?  It  was 
of  little  moment  that  the  appellants  had  made 
a  map,  laying  down  a  street  over  their  land. 
That  would  not  authorize  the  Corporation  of 
the  city  to  take  the  land  without  paying  its  full 
value.  The  owners  might  abandon  their  map 
at  pleasure,  and  sell  or  build  on  the  land  in  the 
same  manner  as  though!nothing  had  been  done; 
but  after  they  had  made  sales  in  reference  to 
the  map,  and  in  terms  bounded  the  purchaser 
on  the  street,  they  had  created  a  servitude  in 
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the  land,  and  *were  then  too  late  to  [*42O 
abandon  the  map.  On  opening  the  street  they 
were  only  entitled  to  a  nominal  compensation; 
their  whole  beneficial  interest  in  the  land  was 
at  an  end.  The  fact  that  they  had  sold  lots  in 
reference  to  the  proposed  street,  was  in  the 
highest  degree  important  to  the  respondent. 
He  had  a  right  to  that  information,  that  he 
might  judge  tor  himself,  or  consult  counsel, in 
relation  to  the  legal  consequences  of  such  an 
act. 

Had  the  respondent  notice  of  the  Whittemore 
deed  and  its  contents?  The  appellants  in  their 
answer  do  not  allege  that  they  gave  him 
any  information  concerning  it.  The  answer 
only  states  that  the  appellants  have  reason  to 
believe,  and  do  believe, that  the  respondent  had 
notice  of  the  deed.  They  give  the  reason  for 
this  belief,  and  say  they  are  informed  and  ex- 
pect to  prove  that  Fitch,  the  respondent's  coun- 
sel, made  an  abstract  of  the  title,  in  which  the 
Whittemore  deed  was  conspicuously  noted. 
There  is  no  pretense  in  the  answer  that  the  re- 
spondent came  to  the  knowledge  of  the  deed 
or  its  contents  in  any  other  w^iy.  How,  then, 
does  this  question  stand  on  the  testimony  of 
Mr.  Fitch?  When  first  called,  he  had  mislaid 
his  papers,  and  said  nothing  about  the  abstract. 
On  a  second  examination,  he  says  that  in  the 
register's  certificate  annexed  to  his  notes  of 
searches  the  Whittemore  deed  is  mentioned, 
and  he  gives  a  copy  of  the  short  note  made  by 
the  register,  in  which  the  lot  was  described  as 
"No.  7  Depeyster's  map."  He  adds  that  he  does 
not  remember  examining  the  deed  ;  he  thinks 
it  very  doubtful  whether  he  did,  for  he  saw 
that  number  on  the  map,  and  it  was  not  the 
property  he  was  searching  for.  He  says  further, 
that  he  has  no  recollection  of  having  examined 
the  records  of  any  of  the  deeds  referred  to  by 
the  register.  He  thinks  he  did  not.  It  is  impos- 
sible on  the  testimony  of  Mr.  Fitch  to  say  that 
he  examined  the  deed  or  the  record  of  it.  He 
learned  that  the  appellants  had  conveyed  a  lot 
to  Whittemore,  but  it  was  not  the  land  which 
had  been  sold  to  his  client,  he  did  not  take  the 
trouble  to  look  into  the  deed  to  see  what  collat- 
eral matters  it  might  contain.  The  fact  did  not 
come  to  his  knowledge,  that  by  the  terms  of 
the  conveyance,  Whittemore  was  bounded  on 
*the  street.  It  is  true  that  on  looking  [*42 1 
at  the  Depeyster  map  he  would  see  that  lot  No. 
7  lav  adjoining  the  street;  but  that  would  not 
be  likely  to  awaken  his  attention  to  the  legal 
consequences  which  might  follow,  as  would 
the  knowledge  of  the  fact  that  the  appellants 
had  by  their  deed  solemnly  recognized  the 
street.  The  appellants  withheld  important  in- 
formation from  the  purchaser, and  made  repre- 
sentations on  which  he  had  a  right  to  repose  ; 
they  used  language  which  he  could  not  but  re- 
gard as  an  assurance  that  they  had  done  no  act 
which  could  affect  his  beneficial  interest  in  the 
property — none  which  could  prejudice  his 
claim  to  full  compensation  for  the  land,  should 
the  street  be  opened.  In  such  a  case  they 
should  be  held  to  strict  proof  on  the  question 
of  notice. 

This  is  not  a  case  for  applying  the  doctrine 
of  constructive  notice.  As  between  the  pur- 
chaser of  an  estate  and  a  third  person  claiming 
an  equitable  interest  in  the  property,  the  pur- 
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chaser  may,  under  certain  circumstances,  be 
charged  with  implied  notice  of  the  contents  of 
a  deed,  whether  he  examined  it  or  not;  and  he 
may  also  be  chargeable  with  notice  of  a  fact 
which  came  to  the  knowledge  of  his  attorney 
or  agent  for  making  the  purchase.  But  the 
Whittemore  deed  was  not  one  of  the  links  in 
the  chain  of  title  which  Laytin  was  investigat- 
ing, and  I  do  not  see  how  any  one  could  charge 
him  with  constructive  notice  of  its  contents. 
But  it  clearly  does  not  lie  with  the  appellants 
to  set  up  this,doctrine.  After  withholding  im- 
portant information  within  their  knowledge, 
and  making  representations  directly  calculated 
to  mislead  the  party  with  whom  they  were  con- 
tracting, the  least  that  can  be  required  of  them 
is  to  make  out  actual  notice. 

This,  then,  is  a  case  where  the  parties  have 
bargained  under  a  mutual  mistake,  going  to 
the  essence  of  the  contract.  The  error  of  the 
appellants  was  one  of  law  :  but  the  mistake  of 
the  party  seeking  relief  was  in  a  matter  of  fact. 
He  had  no  knowledge  of  an  act  done  by  the 
other  party  which  had  destroyed  the  whole 
value  of  the  property.  He  purchased  under  a 
misrepresentation,  which,  however  innocently 
made,  operated  as  a  fraud  upon  him.  It  is 
422*]  against  'conscience  for  those  who  led 
him  into  the  error  to  insist  on  the  fruits  of  the 
contract.  Actual  fraud  is  not  necessary  in 
such  a  case  to  entitle  the  party  to  relief  in  a 
court  of  equity.  Leonard  v.  Leonard,  2  Ball 
&  B.,  171 ;  GlanteU  v.  Thomas,  3  Leigh  (Va.), 
113;  Hitchcock  v.  Giddings,  4  Price,  135;  1 
Story,  Eq.,  157,  158,  160;  2  Kent,  Com.,  470, 
471.  Jtosevelt  v.  Dale,  2  Cow.,  129,  was  de- 
cided by  this  court.  Fulton  purchased  a  tract 
of  land  of  Rosevelt,  both  parties  believing  that 
it  contained  a  valuable  coal  mine.  Wood- 
worth,  J. ,  who  delivered  the  opinion  of  the 
court,  said :  "  As  it  is  evident  the  inducement 
of  Fulton  to  contract  was  a  belief  in  the  exist- 
ence of  a  valuable  coal  mine,  if  it  shall  appear 
that  he  relied  on  a  state  of  facts  disclosed  by 
the  appellant  which  are  found  to  be  untrue,  I 
apprehend  it  is  not  material  whether  the  in- 
tent was  fraudulent,  or  the  representation  pro- 
ceeded from  misapprehension  or  mistake ; " 
and  he  adds,  "  in  the  words  of  Chancellor  Kent, 
in  Gillespie  v.  Moon,  2  Johns.,  Oh.,  596,  it  ap- 
pears to  be  established,  and  on  great  and  es- 
sential grounds  of  justice,  that  relief  can  be 
had  against  any  deed  or  contract  in  writing, 
founded  in  mistake  or  fraud."  In  the  case 
under  consideration,  the  inducement  of  the  re- 
spondent for  completing  the  purchase  after  he 
learned  that  the  land  lay  in  the  site  of  the  pro- 
posed street,  was  the  belief  that  no  act  had 
been  done  which  would  authorize  the  Corpora- 
tion to  take  the  land  without  paying  its  value; 
he  n-lied  on  representations  of  the  appellants, 
which  have  proved  to  be  untrue.  The  whole 
inducement  for  completing  the  purchase  has 
UN  utterly  failed  as  though  he  had  expected  to 
obtain  a  coal  mine  which  in  truth  had  no  ex- 
istence. 

I  think  the  decree  of  the  Court  of  Chancery 
should  be  affirmed. 

Ry  Senator  Paige.  I  am  prepared  to  assent 
to  the  proposition  of  the  Vice  Chancellor,  that 
a  contract  entered  into  under  an  actual  mutual 
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mistake  of  the  law  on  the  part  of  both  the  con- 
tracting parties,  by  which  the  object  and  end 
of  their  contract,  according  to  its  intent  and 
meaning,  cannot  be  accomplished,  is  as  liable 
to  be  set  aside  as  a  contract  founded  in  mis- 
take *of  matters  of  fact.  The  proper  [*423 
distinction,  in  my  judgment,  is  taken  in  the 
case  of  Lawrence  v.  Beaubien,  2  Bailey  (S.  C.), 
623;  Lownds  v.  Chisolm,  2  McCord  (S.  C.), 
455  (1827),  and  Ex'rs  of  Hopkins  v.  Maryck,  1 
Hill,  Ch.  Cas.  (S.  C.),  250  (1833),  between  a 
|  mistake  of  the  law  and  a  mere  ignorance  of 
j  the  law.  This  question,  it  seems  to  me,  was 
I  in  these  cases  correctly  decided.  Several  of 
the  cases  from  the  English  reports,  cited  on 
the  argument,  were  cases  where  relief  was 
granted  against  mere  mistakes  of  law ;  such 
were  the  cases  of  Willan  v.  Wittan,  16  Ves., 
72;  Bingham  v.  Bingham,  1  Ves.,  Sr.,  126; 
Puney  v.  Desbouvrie,  3  P.  Wms. ,  320 ;  Lands- 
down  v.  Landsdown,  Mosely,  864.  .  The  cases 
of  Onions  v.  Tyrer,  1  P.  Wms.,  345,  and  Per- 
rott  v.  Perrott,  14  East,  439,  also  recognize  the 
principle  that  relief  may  be  afforded  in  cases 
of  mere  mistakes  of  law.  The  case  of  Nay  lor 
v.  Wench,  1  Sim.  &  Stu.,  561,  is  to  the  same 
effect.  So  in  the  case  of  Fitzgerald  v.  Peck,  4 
Lit.  (Ky.),  127.  I  cannot  see  any  good  sense 
in  the  distinction  of  granting  relief  against 
mistakes  of  fact,  and  refusing  it  in  cases  of 
acknowledged  mistakes  of  law.  Both,  in  my 
judgment,  ought  to  be  placed  on  the  same 
footing.  If  the  principles  of  justice  require 
relief  in  the  one  case,  they  equally  do  in  the 
other.  The  Vice- Chancellor,  Sir  John  Leach, 
in  Naylor  v.  Wench,  1  Sim.  &  Stu.,  555,  says: 
"  If  a  party  acting  in  ignorance  of  a  plain  and 
settled  principle  of  law  is  induced  to  give  up 
a  portion  of  his  indisputable  property  to  an- 
other under  the  name  of  a  compromise,  a  court 
of  equity  will  relieve  him  from  the  effect  of 
his  mistake." 

Although  the  case  of  Hunt  v.  Rou»maniere 
ultimately  turned  on  another  question,  1  Pet., 
13,  yet  the  opinion  of  Ch.  J.  Marshall  in  that 
case,  as  reported  in  8  Wh.,  205,  clearly  shows 
which  way  was  the  inclination  of  his  mind. 
He  says,  speaking  of  the  case  of  Landsdown  v. 
Landsdoien,  Mosely,  364,  "that  as  a  case  in 
which  relief  has  been  granted  on  a  mistake  in 
law,  cannot  be  entirely  disregarded."  And  he 
further  says:  "Although  we  do  not  find  the 
naked  principle  that  relief  may  be  granted  on 
account  of  ignorance  of  law  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been 
decided  that  a  plain  and  acknowledged  mis- 
take *in  law  is  beyond  the  reach  of  f*424 
equity."  And  again,  p.  216,  he  savs :  "We 
are  unwilling,  where  the  effect  of  tfie  instru- 
ment is  acknowledged  to  have  been  entirely 
misunderstood  by  both  parties,  to  say  a  court 
of  equity  is  incapable  of  affording  relief." 
And  Washington,  J..  in  8.  C.,  1  Pet..  15.  in 
the  conclusion  of  his  opinion,  says :  "It  is  not 
the  intention  of  the  court  to  lav  it  down  that 
there  may  not  be  canes  in  which  a  court  of 
equity  will  relieve  against  a  plain  mistake  aris- 
ing from  ignorance  of  law."  Johnson.  ./..  in 
Isiierrnce  v.  Reaubien,  2  Bailey,  6'23.  says : 
"  All  the  difficulty  and  confusion  whirh  have 
grown  out  of  the  application  of  the  maxim, 
1  ignorantia  juri»  neminem  excu*at.  appear  to  me 
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to  have  originated  in  confounding  the  terms 
Ignorance  and  mistake.  The  former  is  passive 
and  does  not  presume  to  reason,  but  the  latter 
presumes  to  know  when  it  does  not,  and  sup- 
plies palpable  evidence  of  its  existence."  He 
further  says,  in  Ex'rs  of  Hopkins  v.  Maryack, 
that  a  mere  ignorance  of  the  law  is  not  sus- 
ceptible of  proof,  and  therefore,  cannot  be 
relieved ;  but  that  a  mistake  of  law  may  be 
proved,  and  when  proved  relief  maybe  afford- 
ed. If  relief  was  to  be  granted  upon  every 
allegation  of  a  mere  ignorance  of  the  law, 
great  embarrassments  would  arise  in  discrim- 
inating between  the  cases  of  actual  ignorance 
and  those  of  feigned  ignorance.  So  where  the 
ignorance  or  mistake  of  the  law  is  only  in  one 
of  the  contracting  parties,  and  the  other  party 
has  not  taken  any  advantage  of  the  circum- 
stance in  making  the  contract,  it  would  not  be 
proper  to  grant  relief  against  such  ignorance 
or  mistake ;  but  where  a  contract  is  entered 
into  under  an  actual  and  reciprocal  mistake  of 
law  in  both  the  contracting  parties,  by  which 
the  manifest  intention  of  the  parties  cannot  be 
accomplished,  and  which  ex  cequo  et  bono  ought 
not  to  be  binding,  and  where  such  mistake  is 
either  acknowledged  or  undoubted  evidence  of 
it  is  produced,  I  cannot  see  any  good  reason 
why  relief  should  not  be  granted  in  equity  to 
the  same  extent  as  is  done  in  cases  of  mistakes 
in  matter  of  fact.  The  principles  of  natural 
justice  require  that  the  like  relief  should  be 
granted  in  both  cases.  I  would  qualify  the 
rule,  however,  as  was  done  by  Johnson,  J.,  in 
425*J  Lawrence  v.  Beaubien,  and*deny  relief 
if  it  appeared  the  contract  was  the  compromise 
of  a  doubtful  right,  or  was  entered  into  as  a 
speculating  bargain.  By  adopting  the  rule 
with  these  qualifications,  in  my  judgment,  no 
mischievous  consequences  would  follow,  but 
on  the  contrary  the  interests  of  justice  would 
be  advanced. 

If.  therefore,  the  mistake  of  the  contracting 
parties  in  this  case  was  one  of  law  merely,  I 
am,  nevertheless,  of  opinion  that  the  decree  of 
the  Court  of  Chancery  ought  to  be  affirmed. 
But  I  am  inclined  to  believe  that  the  pur- 
chaser, Laytin,  is  also  entitled  to  relief  upon 
the  ground  of  a  mistake  on  his  part  in  matters 
of  fact,  the  ground  upon  which  the  Chancellor 
placed  his  decision.  I  can  see  no  error  in  the 
decree  appealed  from,  and  I  am,  therefore,  for 
affirming  it. 

Senator  Tracy  said  that  he  should  vote  for 
an  affirmance  of  the  decree,  on  the  ground  of 
the  breach  of  the  covenant  contained  in  the 
deed  executed  by  the  appellants,  that  they  had 
not  done,  committed  or  suffered  any  act  where- 
by to  charge  or  incumber  the  premises. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court  (27 
being  present)  voted  in  the  negative.  Where- 
upon, the  decree  of  Ihe  Chancellor  was  unan- 
imously affirmed. 

Affirming— 6  Paigre,  189. 

S.  C.— 1  Edw.,  467. 

Mistake  of  fact— Relief  in  equity.  Cited  in— 1  Sandf . 
Ch..  174:  15  N.  Y.,  164 ;  4  Laos.,  243;  65  Barb.,  300 ;  6 
T.  &  C.,  505 :  12  Abb.  N.  S.,  Ill ;  2  Duer,  581. 

Mistake  of  law— Whether  relief  will  be  granted. 
Cited  in— 15  N.  Y.,  164 ;  2  Lans.,  243 ;  4  Hun.  248 ;  64 
Barb.,  22. 

Distinction  between  mistake  of  law  and  ignorance 
of  law.  Cited  in— 2  Barb.  Ch..  505 ;  47  N.  Y.,  60. 
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E.  W.  MASON,  Executrix  of  A.  MASON,  who 
was  Impleaded  with  G.  GALLAGHER. 

Sales  by  Sample — Law  Implies  Warranty  that 
the  Bulk  Corresponds  with  Sample —  What  is  a 
Sale  by  Sample — Jury  to  Determine  whether 
the  Sale  was  so  Intended — Admiwibility  of 
Parol  Evidence — In  Action  for  Breach  of  War- 
ranty in  Sale  of  Chattels,  Purchaser  need  not 
Return  nor  Offer  to  Return  the  Article  Sold — 
Otherwise  in  Case  of  Rescission  of  Sale — Differ- 
ence between  Civil  and  Common  Law  in  Re- 
spect to  Implied  Warranties. 

In  a  sale  by  sample  of  cotton,  the  law  implies  a 
warranty  that  the  bulk  of  the  article,  corresponds 
in  quality  with  the  sample  exhibited ;  where,  there- 
fore, cotton  was  sold  in  bales,  and  the  sample  ex- 
hibited was  of  cotton  of  {rood  quality,  and  on  open- 
ing- the  bales  it  was  found  that  they  were  packed  in 
the  interior  with  masses  of  damaged  cotton,  it  was 
held,  that  the  purchaser  was  entitled  to  recover  the 
damages  sustained  by  him. 

The  mere  exhibition,  however,  of  samples  at  the 
time  of  sale,  is  not  of  itself  evidence  of  an  agree- 
ment to  sell  by  sample ;  it  is  for  a  jury  to  say  un- 
der all  the  circumstances  of  the  case  whether  the 
sale  was  intended  by  the  parties  as  a  sale  by  sample. 

The  vendors  in  such  case,  selling1  in  their  own 
names,  are  not  exempted  from  liability  to  the  pur- 
chasers on  the  ground  that  in  the  sale  they  acted 
merely  *as  the  agents  of  others,  and  were  [*426 
generally  known  as  commission  merchants ;  to  re- 
lieve themselves  from  responsibility,  they  should 
have  disclosed  the  names  of  their  principals. 

Parol  evidence  of  a  sale  by  sample  is  admissible, 
although  the  broker  who  effected  the  sale  made  an 
entry  thereof  in  his  books  without  mentioning  that 
it  was  a  sale  by  sample;  it  not  having  been  signed 
by  the  broker,  and  a  bought  and  sold  note  not nav- 
ing  been  delivered  by  him  to  either  of  the  parties. 

In  a  case  of  breach  of  warranty  in  the  sale  of  chat- 
tels, it  is  not  necessary  to  entitle  the  purchaser  to 
recover  the  damages  sustained  by  him,  that  he  re- 
turn or  offer  to  return  the  article  sold.  If  he  wishes 
to  rescind  the  sale  and  to  receive  back  the  whole 
price  paid,  he  must  return  or  offer  to  return  the 
property  within  a  reasonable  time ;  but  not  other- 
wise. 

The  difference  in  the  rules  of  the  civil  law  and  the 
common  law  in  respect  to  implied  warranties  on  the 
sale  of  personal  chattels,  stated  and  commented  on.* 

Citations— Poth.  Obi.,  No.  18;  Poth.  Cont.,  No.  34, 
182;  2Cai.,  48,  55:  20  Johns.,  190, 196 ;  Voet.,  Pand., 
b.  21,  tit.  1,  sees.  4,  5  ;  Stair.,  Inst..  80,  81 ;  Ersk.  Inst., 
b.  3,  tit.  3.  sec.  10;  Morris,  Diet,  of  Dec.,  Sale,  No. 

*The  Chancellor  and  Senator  Paige,  in  the  opin- 
ion delivered  by  them  in  this  case,  dissent  from  the 
intimation  of  opinion  by  Ch.  J.  Nelson,  when  this 
case  was  in  the  Supreme  Court,  that  a  sale  of  cotton 
in  bales,  not  open  to  the  inspection  of  the  purchas- 
er, raised  an  implied  warranty  that  the  article  was 
merchantable  and  free  from  damage. 


NOTE.— Sates — Warranty  of  Quality  in  sales  made 
by  sample. 

The  general  rule  is,  that,  in  sales  made  by  sample, 
the  vendor  warrants  the  quality  of  the  goods  sold, 
to  be  equal  to  that  of  the  sample  shown.  See  Gal- 
lagher v.  Waring,  9  Wend.,  20,  note.  See,  generally, 
Boorman  v.  Jenkins,  12  Wend.,  566,  notes  cited. 

As  to  the  authority  of  broker  or  agent  to  warrant, 
see  Nelson  v.  Cowing.  6  Hill,  336,  note. 

As  to  what  is  a  sale  by  sample,  in  connection  with 
the  above  case  of  Waring  v.  Mason,  see  Hargous  v. 
Stone,  5  N.  Y.,  73;  Beirne  v.  Dord,  5  N.  Y.,  95;  Ames 
v.  Jones,  77  N.  Y.,  614;  Gunther  v.  Atwell,  19  Md.. 
157 :  Day  v.  Raguet,  14  Minn.,  273;  Jones  v.  Wasson, 
3  Baxt..  211 ;  Atwater  v.  Clancy,  107  Mass.,  369 ;  The 
Monte  v.  Allegre,  22  TJ.  S.  (9  Wh.),  616 ;  Barnard  v. 
Kellogg,  77  U.  S.  (10  Wall.)  383 ;  Hadley  v.  Prather, 
64  Ind.,  137  ;  Lukens  v.  Freund,  27  Kans.,  664 ;  Wei- 
mar v.  Clement,  37  Pa.  St.,  147  ;  Hight  v.  Bacon,  126 
Mass.,  10 ;  Moses  v.  Mead,  1  Den.,  378 ;  5  Den.,  617 ; 
Salisbury  v.  Stainer,  19  Wend.,  159. 
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«8  •  2  Bl.  Com.,  165,  450, 451 :  2  Kent,  Com..  479  ;  Ross, 
Vend.,  158 ;  5  Esp.,  72;  1  H.  BL,  17;  1  Camp.  N.  P., 
113,  194,  n.  a ;  2  Cai.,  48. 55 : 12  Johns.,  102,  468 :  6  Cow., 
354  •  4  Cow.,  440 ;  5  Johns.,  395 ;  3  Rawle,  44 ;  2  East, 
314  ;  Cro.  Jac.,  4 ;  19  Johns.,  290 :  3  Stark.,  32 ;  4  B.  & 
Aid.,  387  ;  4  Camp.,  144  :  5  Bin?.,  533:  6  Taunt.,  108: 
1  Stark.,  108,  384:  1  Johns.,  96:  4  Johns.,  421;  1 
Wend.,  185;  12  Wend..  413:  1  Fonb.  Eq.,  380,  n. 

ERROR  from  the  Supreme  Court.  Gallagher 
and  Mason  brought  an  action  of  assumpsit 
against  the  Messrs.  Waring,  to  recover  the 
damages  sustained  by  them  in  the  purchase 
from  the  defendants  of  50  bales  of  cotton.  The 
first  count  of  the  declaration  charged  a  sale  of 
the  cotton  by  sample,  and  alleged  by  way  of 
breach.that  the  cotton  was  notof  the  like  good- 
ness and  quality  with  the  samples  exhibited, 
but  was  inferior  thereto — being  bad.  damaged, 
dry  and  rotten.  The  second  count  set  forth  a 
warranty  that  the  cotton  was  good,  merchanta- 
ble and  free  from  damage,  and  alleged  a  breach 
of  the  warranty.  On  the  trial  the  following 
facts  appeared  ;  the  defendants  were  the  hold- 
ers of  a  quantity  of  cotton;  they  had  permited 
a  broker  to  take  samples  and  had  given  him 
their  prices.  The  broker  applied  to  the  plaint- 
iffs to  make  a  purchase,  and  exhibited  the  sam- 
ples which  he  had,  being  of  good  quality,  very 
•clean  and  white,  and  stated  the  price.  The 
plaintiffs  agreed  to  purchase  50  bales  at  9  cents 
per  lb.,  if  the  cotton  was  equal  to  the  samples 
•exhibited,  and  desired  the  broker  to  draw  fresh 
samples,  who  accordingly  drew  fresh  samples, 
which  corresponded  with  those  first  taken. 
427*]  When  the  broker  *exhibited  to  the 
plaintiffs  the  samples  last  taken,  they  agreed 
to  take  the  cotton.  The  plaintiffs  paid  for  the 
cotton,  at  the  price  stipulated,  the  sum  of 
$1,426.05.  The  cotton  was  shipped  from  the 
store  of  the  defendants,  in  the  City  of  N.  Y., 
on  board  a  brig  bound  to  London,  and  ar- 
rived in  safety  at  the  latter  port.  The  de- 
fendants were  commission  merchants  in  the 
aale  of  cotton.  At  the  time  of  the  sale  to  the 
plaintiffs,  nothing  was  said  as  to  who  were  the 
real  owners  of  the  cotton.  Both  parties  resided 
in  N.  Y.,  and  it  was  well  known  among  mer- 
chants there  that  the  defendants  dealt  in  cotton 
as  commission  merchants;  but  there  was  no 
proof  that  the  plaintiffs  knew  that  the  defend- 
ants dealt  in  cotton  on  consignment  only.  The 
broker  stated  that  be  made  a  memorandum  of 
the  sale,  which  he  afterwards  transferred  to 
his  brokerage  book,  which,  on  diligent  search, 
he  had  not  Been  able  to  find;  he,  however,  tes- 
tified that  no  entry  was  made  by  him  that  the 
cotton  was  sold  by  sample;  that  he  never  made 
such  an  entry  ;  that  nothing  is  said  in  the  en- 
try about  sale  by  sample,  though  the  sale  be  so 
in  fact.  That  the  entry  in  his  book  charged 
both  parties  with  brokerage,  but  that  it  is  not 
the  practice  to  receive  brokerage  from  both  pur- 
chaser and  seller;  that  he  always  received  pay 
from  the  purchaser.  A  bill  of  parcels  was  giv- 
en in  evidence,  furnished  by  the  defendants 
on  the  sale  of  the  cotton,  which  contained  no 
reference  to  a  sale  by  sample;  it  was  made  out 
in  the  names  of  the  defendants  as  vendors. 
The  plaintiffs  produced  evidence  taken  under 
a  commission  in  London,  proving  that  the  cot- 
ton in  question  was  falsely  packed  with  large 
dry  tnassesof  damaged  cotton  in  the  interior  of 
the  bales;  also  proving  the  custom  of  London, 
and  showing  the  sales  of  the  cotton,  and  the 
WKND.  18. 


amount  of  damages  sustained  by  them.  The 
defendants  moved  for  a  nonsuit  on  various 
grounds,  which  was  denied  by  the  presiding 
judge;  to  which  decision  the  defendants' coun- 
sel excepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $645.05  damages.  The  defendants 
applied  to  the  Supreme  Court  for  a  new  trial, 
which  was  refused,  for  the  reasons  assigned  by 
the  court  on  granting  a  new  trial  in  this  same 
cause,  when  the  plaintiffs  on  a  former  trial  had 
*been  nonsuited.  See  9  Wend.,  20.  [*428 
Judgment  having  been  entered  for  the  plaint- 
iffs on  the  verdict,  the  defendants  sued  out  a 
writ  of  error. 

The  cause  was  argued  in  this  court  by, 
Messrs.  N.  F.  Waring  and  B.  F.  Butler, 
Atty-Oen.  of  the  U.  S.,  for  the  plaintiffs  in  er- 
ror. 

Mr.  J.  L.  Mason,  for  the  defendant  in  er- 
ror. 

Points  insisted  on  in  behalf  of  plaintiff s  in  error. 
First.  There  was  no  evidence  to  sustain  ei- 
ther count  of  the  declaration,  and  the  motion 
for  a  nonsuit  should,  therefore,  have  been 
granted. 

1.  The  first  and  third  counts  allege  a  sale  by 
sample,  and  a  warranty  that  the  bulk  of  the  ar- 
ticle should  be  of  the  like  goodness  and  qual- 
ty  with  the  samples  exhibited.  Supposing  it  to 
have  been  proved  that  the  sale  was  by  sample, 
yet  as  no  fraud  was  pretended,  and  as  it  was 
not  proved  that  the  vendors  intended  the  ex- 
hibition of  the  samples  as  a  warranty,  or  had 
any  particular  knowledge  of  the  contents  of 
the  bales  ;   and  as  the  contrary  appeared,  no 
warranty  whatever  can  be  implied,  or  at  most, 
only  a  warranty  that  the  bales  contained  cotton 
of  the  kind  exhibited,  and  not  as  to  the  good- 
ness or  quality  of  the  article.    Seixas  v.  Wood, 
2  Cai.,  48;  Snell  v.  Moses,  1  Johns  .  96;  Oneida 
Mfg.  Soc.  v.  Lawrence,  4  Cow.,  440;  .2  Kent, 
Com.,  478.  479,  and  n.  e,  481,  3d  ed.,  and  cases 
cited;    1  Id.,  478;    Swettv.  Colgate,  20  Johns., 
196;  Conner  v.   Henderson,   15  Mass.,  319;  1 
Johns..  275;  5  Id.,  395;  Myerv.Everth,4C&mp., 
22;  Id.,  144;  Parkinson  v.  Lee,  2 East,  814;  Hart 
v.  Wright,  Supr.  Ct.  N.  Y.,  May  Term,  1837; 
Bradford  v  Manly,  18  Mass.,  139  ;  Hastings  v. 
Levering,  2  Pick.,  214  ;  Borrekins  v.  Bctans,  8 
Rawle,  23. 

2.  The  sale,  under  the  circumstances  of  the 
case, was  not  a  sale  by  sample,  implying  a  war- 
ranty of  any  description  on  the  part  of  the 
plaintiffs  in  error.  1.  The  memorandum  made 
by  the  broker  in  his  book  is  equivalent  to  a 
•bought  and  sold  note.and  neither  that  [*4J29 
nor  the  bill  of  parcels  contains  any  reference 
to  the  samples.     These  are  the  only  evidences 
of  the  contract,  and  parol  testimony  to  enlarge 
or  vary  it  was  inadmissible.  Bailey  v.  Ogden.3 
Johns.,  408;  2  Cai..  118;  12  Johns..  102;  14/rf., 
492;  8  Cow., 215;  8  Wend. ,459.  2.  The  broker, 
in  concluding  the  sale,  was  the  agent  of  the 
purchasers  exclusively;  and  the  sale  was  made 
on  the  samples  drawn  by  him  at  their  request, 
and  not  on  the  samples  first  exhibited  by  the 
broker.   Ld.  Raym.,  118;  4  Cow.,  44.     8.  The 
plaintiffs  in  error  were  not  the  owners  of  the 
cotton,  but  merely  consignees  and  agents  for 
the  sale  of  it,  which  was  known  to  the  pur- 
chasers,who  had  an  opportunity,  equally  with 
the  defendants,  to  inspect  the  article.  The  doc- 
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trine  of  caveat  emptor,  therefore,  applies.  2 
Cai.,  48;  Snell  v.  Moses.  1  Johns.,  96;  Perry  v. 
Aaron,  Id.,  129 ;  Holden  v.  Dakin,  4  Id.,  421  ; 
Davis  v.  Meeker,  5  Id.,  354  ;  Sands  v.  Taylor, 
Id  895  •  20  Id.,  198  ;  Andrews  v.  Kneeland,  6 
Cow  ,  554  ;  TPe&A  v.  Carter,  1  Wend.,  185  ;  2 
Kent,  Com.,  3d  ed.,  478,  481;  10  Mass.,  199. 

3.  The  second  count  alleges  a  sale  on  a  war- 
ranty that  the  bales  contained  good  merchant- 
able cotton  and  free  from  damage.  There  was 
no  proof  of  any  express  warranty  to  this  ef- 
fect, nor  of  any  circumstances  implying  such  a 
warranty.  2  East,  314;  Long,  Sales,  122,  128. 

Second.  In  this  case  the  cotton  ought  to  have 
been  returned,  or  notice  of  its  defect  given,be- 
fore  it  was  put  beyond  the  reach  or  inspection 
of  the  seller.  2  H.  Bl.,  573;  2  Com.  Cont.,  279, 
282,  and  authorities  cited  ;  1  Stark.,  257,  385, 
477;  Vanderhost  v.  McTaggart,  2  Bay,  498. 

Third.  The  testimony  taken  under  the  com- 
mission in  regard  to  the  custom  of  London 
was  inadmissible,  and  ought  to  have  been  re- 
jected. 

Fourth.  The  circuit  judge  should  have  left 
it  to  the  jury  to  decide,  as  a  question  of  fact, 
whether  or  not  the  sellers  intended,  by  the  ex- 
hibition of  the  samples,  to  warrant  that  the 
whole  was  of  the  like  goodness  and  quality  ; 
and  should  have  instructed  the  jury,  in  the 
event  of  their  determining  that  question  in  the 
43O*]  *negative,  to  find  a  verdict  for  the 
plaintiffs  in  error.  Cases  cited  above  ;  Brad 
ford  v.  Manly,  13  Mass.,  139;  Andrews  v.  Knee- 
land,  6  Cow.,  354. 

Fifth.  The  circuit  judge  should  have  left  it 
to  the  jury  to  decide,  as  questions  of  fact, 
whether  or  not  the  purchasers  had  notice  that 
the  plaintiffs  in  error  were  merely  consignees 
and  agents  for  the  sale  of  the  cotton, and  wheth- 
er or  not  the  purchasers  had  equal  opportuni- 
ty with  the  sellers  to  inspect  it ;  and  should 
have  instructed  the  jury,  in  the  event  of  their 
determining  these  questions  in  the  affirmative, 
to  find  a  verdict  for  the  plaintiffs  in  error. 

Points  insisted  on  in  behalf  of  defendant  in  er- 
ror. 

I.  The  sale  of  the  cotton  in  this  case  was  a 
sale  by  sample,  in  the  usual  way  in  which  such 
sales  are  effected.     The  authorities  annexed  to 
the  second  point  are  referred  to  in  support  of 
this  point. 

II.  The  plaintiffs  in  error,  the  vendors,  are 
therefore  liable  for  a  want  of  correspondence 
between  the  sample  and  the  bulk  of  the  arti- 
cle, because,  in  such  sales,  the  law  implies  a 
warranty  that  the  article  sold  is  of  the  same 
kind  with  the  sample  exhibited.  1  Fonb.,  121; 
2jBl.  Com.,  451  ;  Swett  v.  Colgate,  20  Johns., 
196;  Sands  v.   Crump,  5  Id.,  395  ;  Oneida  Mfg. 
Soc.   v.  Lawrence,  4  Cow.,   440;  Andrews  v. 
Kneeland,  6  JW.,354;  Beebe  v.  Robert,l2  Wend., 
413;  Boorman  v.  Johnston,  Id.,  566  ;  Bradford 
v.  Manley,  13  Mass.,  139;  Hastings  v.  Lotering, 
2  Pick.,  214;  WiUiams  v.  Spafford,  8  Id.,  250  ; 
Borrekins  v.  Sevan,  3  Rawle,  23;  Rose  v.  Beat- 
tie,  2  Nott  &  McC.,  538;  Carnochan  v.  Gould,  1 
Bailey,  179  ;  Vanderhost  v.  McTaggart,  2  Bay, 
498  ;  Parkinson  v.  Lee,  2  East,  314;  Klinitz  v. 
Surry,  5  Esp.,  267  ;  Hibbert  v.  Shee,  1  Camp., 
113  ;  Parker  v.  Palmer,  4  Barn.  &  Aid.,  388  ; 
Germain  v.  Burton,  3  Stark.  N.  P.,  32;  Chap- 
man v.  Murch,  19  Johns.,  290. 
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III.  The  broker  who  effected  the  sale  was 
employed  by  the  plaintiffs  in  error  as  their 
agent  and,  as  such,  had  authority  to  sell  by 
sample.  Andrews  v.  Kneeland,  6*  Cow.  354  ; 
Monte  AUegre,  9  Wh.,  644. 

*IV.  The  entry  of  the  broker  in  his  [*43 1 
book,  relative  to  the  sale  in  question,  was  mere- 
ly his  charge  for  brokerage,  and  cannot  there- 
fore be  considered  as  the  contract,  orevideqce 
of  the  contract  binding  upon  the  parties.  Cum- 
ming  v.  Roebuck,  1  Holt.  172;  Peltier  v.  Collins, 
3  Wend.,  459;  Rowe  v.  Onborne,  1  Stark.,  140  ; 
Long,  Sales,  116. 

V.  Neither  is  the  bill  of  parcels  rendered  by 
the  plaintiffs  in  error  to  the  purchasers,  the 
contract  or  evidence  of  the  contract.     Jones  v. 
Bright,  5  Bing.,  533;  Bradford  v.  Manly,  13 
Mass.,  139  ;  Borrekins  v.  Sevan,  3  Rawle,  23  ; 
Bom-man  v.  Johnston,  12  Wend.,  566. 

VI.  There  is  no  evidence  in  the  case  that  the 
plaintiffs  in  error  did  not  own  the  cotton  in 
question;  or  if  they  were  not  the  owners,  that 
the  fact  was  communicated  to  the  purchasers; 
and  even  were  it  proved  that  the  plaintiffs  in 
error  did  not  own  the  cotton,  and  that  the  pur- 
chasers knew  it,  the  liability  of  the  plaintiffs 
in  error,  on  a  sale  by  sample,  would  not  in  the 
least  be  altered.    Paley.  Ag.,  292,  and  cases 
cited. 

VII.  The  obligations  imposed  by  a  sale  of 
this  kind  are  not  and  cannot  be  varied  by  the 
use  which  the  purchaser  makes  of  the  article 
after  it  comes  into  his  hands.     The  contract 
has  all  the  incidents  of  a  sale  by  sample, wheth- 
er the  commodity  is  consumed  at  home  or  sent 

]  abroad. 

VIII.  It  cannot,  therefore,  affect  the  liabili- 
ty of  the  vendor, that  the  purchaser  has  not  re- 
turned the  article  sold.     2  Stark.  Ev.,  645,  3d 
Am.  ed.,  and  cases  cited  innotes;  McAllisters. 
Reab,±  Wend.,  483;  Thornton  v.  Wynn,12  Wh., 
183;  Street  v.  Blay,  2  Barn.  &  Ad.,456;  Okellv. 
Smith,  1  Stark.,  107. 

IX.  Although  the  sale  in  the  present  case 
should  be  adjudged  not  to  be  a  sale  by  sample, 
yet  the  purchasers  being  unable  to  examine  the 
bulk  of  the  cotton,  the  plaintiffs  in  error  were 
bound  to  deliver  a  salable  article  of  the  descrip- 
tion contracted  for,  and  they  were  therefore 
liable  under  the  second  count  in  the  declara- 
tion. Bluett  v.  Osborne,  1  Stark.,  384;  Laingv. 
Fidgeon,  6  Taunt.,  327  ;    Gardiner  v.  Gray,  4 
Camp.,  144  ;   Bridge  v.  Wain,  1   Stark..  504  ; 
*Gray  v.  Cox,  4  Barn.  &  C..108;  Jones  [*432 
v.  Bright,  5  Bing.,  533. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  The  conclusion  at 
which  1  have  arrived  in  this  case  upon  the  sub- 
ject of  the  sale  by  sample,  renders  it  unneces- 
sary for  me  to  express  any  definitive  opinion 
upon  the  question  whether  the  evidence  upon 
the  trial  was  sufficient  to  have  authorized  a  re- 
covery upon  that  count  of  the  declaration  which 
stated  a  sale  with  warranty  that  the  bales  con- 
tained merchantable  cotton,  free  from  damage. 
There  is  unquestionably  a  very  material  differ- 
ence between  the  rules  of  the  civil  law  on  the 
subject  of  implied  warranties  in  sales,  and  the 
rules  of  the  common  law  on  the  same  subject ; 
which  last  is  the  law  of  this  State.  By  the  civil 
law.if  there  was  error  either  as  to  the  substance 
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of  the  thing  which  was  intended  to  be  sold  or 
purchased, or  as  to  any  of  its  essential  qualities, 
without  which  it  would  not  be  the  article  for 
which  it  was  sold — as  if  a  metal  was  sold  for 
silver  bullion,  which  afterwards  turned  out 
to  be  gold  or  brass;  or  if  candlesticks  were  sold 
as  silver  and  they  afterwards  turned  out  to  be 
only  plated, there  would  be  no  valid  sale.  Poth. 
Obi.,  No.  18  ;  Idem,  on  Cont.  of  Sale,  No.  34. 
But  by  the  common  law,  the  sale  would  be 
binding  in  such  a  case,  unless  the  article  sold 
was  in  such  a  situation  that  it  could  not  be  seen 
and  examined  by  the  parties.  Sdxas  v.  Woods, 
2  Cai.,  4«  ;  Sicettv.  Colgate,  20  Johns.,  196.  By 
the  civil  law  also,  there  was  an  implied  war- 
ranty on  the  part  of  the  vendor  that  the  article 
sold  was  not  only  free  from  such  defects  as 
would  render  it  unfit  for  the  use  for  which 
it  was  purchased,  but  also  that  it  was  free 
from  defects  of  a  different  kind  which  merely 
diminished  its  value  below  that  of  a  sound 
article.  In  the  first  case  the  vendee  might  re- 
turn the  article,  and  rescind  the  sale  by  a  red- 
hibitory  action  to  recover  back  the  price  ;  and 
in  the  last  case  the  actio  egtimatoria  was  given 
to  enable  him  to  recover  the  difference  in  value 
between  the  defective  article  and  a  sound  one 
of  the  same  kind.  Voet,  Pand.,  b.  21,- tit.  1, 
433*]  *secs.  4,  5.  The  vendor  might,  how- 
ever, in  either  case,  exempt  himself  from  lia- 
bility, by  an  express  stipulation  to  that  effect, 
unless  he  was  aware  of  the  defect  in  the  article 
and  concealed  the  fact  from  the  purchaser. 
Poth.,  Cont.  of  Sale.  No.  182.  By  the  law  of 
Scotland,  the  purchaser  is  allowed  to  rescind 
the  sale  for  a  defect  which  renders  the  article 
unfit  for  the  use  for  which  it  was  purchased  ; 
but  the  principle  of  implied  warranty  against 
minor  defects  which  merely  diminish  the  value 
of  the  article,  is  disallowed,  as  hurtful  to  the 
interests  of  commerce.  Stair,  Inst.,  80,  81  ; 
Ersk.  Inst.,  b.  3.  tit.  3,  sec.  10;  Lindsay  v. 
WOton,  in  1771;  Morris.  Diet.,  Dec.  Sale,  No. 
68.  The  general  rules  of  the  common  law  are 
directly  the  reverse  of  those  of  the  civil  law; 
it  being  a  settled  rule  of  the  common  law, with 
perhaps  some  few  exceptions,  that  the  vendor 
is  not  bound  to  answer  for  the  quality  or  good- 
ness of  the  article  sold,  unless  he  expressly 
warrant  it  to  be  of  a  particular  quality,  or  to 
be  sound  and  good  ;  or  knows  it  to  be  other- 
wise, and  uses  some  disguise  or  art  to  deceive 
the  purchaser,  or  represents  the  article  to  be 
different  from  what  it  in  fact  is.  2  Bl.  Com., 
450 ;  2  Kent,  Com.,  470.  If  there  is  anything 
to  take  the  cane  of  an  ordinary  sale  of  cotton, 
not  sold  by  sample,  out  of  the  general  rule  of 
the  common  law,  where  the  bales  have  been 
fraudulently  packed  so  as  to  create  an  implied 
warranty  which  will  cover  such  a  defect,  it 
urn  -i  be  upon  the  ground  that  it  ia  impossible, 
in  the  customary  mode  of  examining  and  sell- 
ing cotton  in  the  bale  in  this  country  for  the 
purchaser  to  ascertain  the  defect ;  that  it  is, 
therefore,  not  within  the  principle  of  the  com- 
mon law  rule  of  caveat emvtor  ;  and  that  the  in 
terests  of  commerce  require  that  there  should 
be  an  implied  warranty  that  the  cotton  is  fairly 
parked,  so  that  samples  taken  from  the  bales 
in  the  ordinary  manner,  will  exhibit  its  real 
quality  and  condition.  lam  not  prepared. how- 
ever, to  admit  the  existence  of  such  a  principle 
of  law  in  this  State. 
WKND.  18. 


A  sale  by  sample,  however,  does  not  come 
within  the  principle  of  the  common  law  that 
the  purchaser  must  look  *out  for  him-  [*434r 
self,  as  every  agreement  to  sell  by  sample  doe» 
from  its  very  nature  contain  an  implied  if  not 
an  express  warranty,  that  the  bulk  of  the  arti- 
cle sold  corresponds  with  such  sample.  But 
the  mere  showing  of  a  sample  of  cotton  to  the 
purchaser  at  the  time  of  the  sale,  is  not  of  it- 
self an  agreement  to  sell  the  cotton  by  sample; 
although  it  amounts  to  a  representation  that 
the  sample  exhibited  has  been  taken  from  the 
cotton  offered  for  sale  in  the  usual  way.  In 
this  case,  however,  I  think  there  was  sufficient 
evidence  to  authorize  the  jury  to  find  that  the 
understanding  of  the  parties  was  that  the  cot- 
ton was  to  be  sold  by  the  samples  exhibited  by 
the  broker  of  the  vendors.  Mumford,  the  wit- 
ness, testified  that  he  was  authorized  by  the 
vendors  to  take  samples  of  their  cotton,  and  he 
thinks  one  of  them  requested  him  to  do  so  ; 
they  also  furnished  him  with  the  price  at  which 
it  was  to  be  sold.  There  is  no  doubt,  therefore, 
that  he  was  their  agent  for  the  purpose  of  of- 
fering the  cotton  forsale.and  they  subsequently 
ratified  the  sale  which  he  had  made.  If  a  man 
intrusts  a  servant  or  agent  to  sell  for  him,  he 
is  intrusted  to  do  all  that  he  can  to  effectuate 
the  sale,  and  if  in  so  doing  he  exceeds  his  au- 
thority, he  still  binds  the  principal.  Ross,  Law 
of  Vend.,  156 ;  Helyear  v.  Hawke,  5  Esp.,  72. 
The  language  of  the  purchaser  was,  that  he 
would  take  the  cotton  if  it  was  equal  to  those 
samples  ;  and  the  bargain  was  concluded  upon 
that  understanding.  It  turned  out  afterwards 
that  the  bulk  of  the  article  was  not  equal  to  the 
samples ;  that  the  cotton  was  fraudulently 
packed  with  large  dry  masses  of  damaged  cot- 
ton in  the  middle  of  the  bales.  As  there  was 
sufficient  evidence  to  authorize  the  plaintiffs  lo- 
go to  the  jury  upon  the  question  whether  the 
understanding  of  the  parties  was  that  the  cot- 
ton should  be  sold  by  the  samples  first  exhib- 
ited, or  those  subsequently  exhibited  which 
corresponded  with  the  first  in  quality, the  judge 
was  right  in  refusing  to  nonsuit  the  plaintiffs; 
and  we  must  presume  the  case  was  submitted 
to  the  jury  under  proper  instructions  in  other 
respects,  as  there  is  no  exception  to  the  charge 
of  the  judge. 

There  was  nothing  in  the  case  to  exempt  the 
defendants  from  liability  on  the  ground  that 
they  were  merely  acting  as  *commis-  [*435 
sion  merchants,  or  as  agents  for  some  other 
person.  As  the  cotton  was  sold  in  their  own 
names,  merely  proving  that  they  were  gener- 
ally known  to  the  plaintiffs  and  others  to  be 
commission  merchants,  amounts  to  nothing, 
without  also  proving  that  commission  mer- 
chants never  buy  or  sell  on  their  own  account; 
and  I  presume  no  such  custom  could  have  been 
established.  Besides,  if  they  wished  to  protect 
themselves  from  responsibility  as  agents,  they 
should  not  have  sold  in  their  own  names  ;  or 
at  least  they  should  have  disclosed  the  name  of 
their  principal,  if  the  cotton  was  not  in  fact 
theirs,  so  as  to  give  the  purchasers  an  action 
against  him. 

The  objection  that  the  memorandum  made 
by  the  broker  in  his  books  makes  no  mention 
of  its  being  a  sale  by  sample,  is  not  well  taken. 
That  memorandum  was  not  signed  by  the  brok- 
er, ao  as  to  make  it  binding  on  either  party  as 
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a  written  agreement,  even  if  he  could  be  con- 
sidered as  the  agent  of  both  parties  in  making 
the  sale  ;  and  a  bought  or  sold  note  was  not 
given  by  him  to  either  of  the  parties.  The  en- 
try was.therefore.a  mere  private  memorandum 
of  the  broker,  which  was  not  binding  on  any 
one  as  a  written  agreement.  Besides,  this  was 
not  a  case  within  the  Statute  of  Frauds,  so  as 
to  require  the  agreement  to  be  in  writing  in  or- 
der to  make  it  binding  upon  the  parties. 

The  fact  that  the  cotton  was  not  returned  to 
the  vendors,  and  -that  it  was  sent  to  a  foreign 
country  before  the  fraud  was  discovered,  did 
not  deprive  the  purchasers  of  their  rights. 
From  the  very  nature  of  the  fraud  in  the  pack- 
ing, it  could  not  be  discovered  without  open- 
ing the  bales ;  which,  according  to  the  com- 
mercial usage  here,  it  would  be  unreasonable  to 
require,  as  they  must  then  have  been  repacked 
at  a  very  great  expense  before  they  would  be 
in  a  proper  situation  for  exportation.  The 
opening  of  the  bales  in  Liverpool,  or  in  Lon- 
don, is  a  matter  of  but  little  importance  to  what 
it  would  be  here,  as  the  article  is  there  within 
a  very  short  distance  of  the  places  where  the 
bales  would  have  to  be  opened  for  use;  and  the 
cotton  may  be  sent  from  London  or  Liverpool 
to  the  places  where  it  is  to  be  manufactured 
without  the  expense  of  repacking.  Even  if  a 
436*]  *return  of  the  article  would  be  neces- 
sary in  ordinary  cases  to  enable  a  party  to  re- 
cover on  a  warranty,  this  case  must  from  neces- 
sity form  an  exception  to  the  rule,  as  the  defect 
could  not  be  discovered  until  it  was  too  late  to 
return  the  article.  It  is  well  settled,  however, 
that  in  the  case  of  an  express  warranty  it  is  not 
necessary  for  the  vendee  to  return  or  even  offer 
to  return  the  article  sold,  to  enable  him  to  re- 
cover the  damages  he  has  sustained  by  a  breach 
of  the  warranty.  If  he  wishes  to  rescind  the 
sale  and  to  recover  back  the  whole  price  paid 
for  the  article,  he  must  return  or  offer  to  return 
it  within  a  reasonable  time,  but  not  otherwise. 
Fielder  v.  Starkin,l  H.  Bl.,  17;  1  Camp.  N.P., 
194.  n.  a. 

Upon  the  whole,  although  it  is  possible  that 
the  jury  may  have  come  to  a  wrong  conclusion 
upon  the  question  of  fact,  whether  there  was 
an  agreement  or  understanding  of  the  parties 
that  this  was  to  be  a  sale  by  sample,  I  am  sat- 
isfied no  principle  of  law  has  been  violated  by 
the  decision  of  the  judge  who  presided  at  the 
trial  of  this  cause.  I  am  of  opinion,  therefore, 
that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

By  Senator  Mack.  It  is  a  just  and  salutary 
rule  that  a  sale  perfected  confessedly  by  the 
exhibition  of  a  sample,  where  the  purchaser 
has  no  means  or  opportunity  of  examining  the 
article  in  bulk,  should  imply  a  warranty  that 
the  article  shall  not  only  be  of  the  same  kind, 
but  of  the  average  quality  with  the  sample  ex- 
hibited. There  is  much  difficulty,  however,  in 
applying  this  rule  to  those  numerous  classes  of 
sales  and  re-sales  of  products  and  manufact- 
ured articles,  which  are  conducted  through 
consignees  and  commission  merchants.  In 
these  the  circumstances  characteristic  of  each 
transaction  may  well  be  permitted  to  govern. 
And  in  cases  like  the  present,  where  no  fraud 
or  deception  is  pretended,  and  where  the  facts 
and  circumstances  justify  doubt,  it  appears  to 
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me  that  the  rule  in  question  ought  not  to  apply 
as  it  would  rigidly  against  the  grower  or  man- 
ufacturer of  the  article. 

*In  this  case  it  was  held  by  the  Su-  [*437 
preme  Court,  and  urged  on  the  argument  here, 
that  the  broker  acted  as  the  agent  of  the  plaint- 
iffs in  error,  authorized  to  sell  the  cotton  by 
sample,  and  hence  a  warranty  both  as  to  kind 
and  quality,  should  be  strictly  implied  against 
them.  According  to  the  testimony  of  the  brok- 
er, he  was,  de facto,  as  much  the  agent  of  the 
purchaser  as  of  the  seller.  Indeed, such  appears 
to  be  the  capacity  of  a  cotton  broker.  His  prov- 
ince is  to  hunt  up  sellers  as  well  as  purchas- 
ers; and  the  purchaser,  as  a  general  rule,  pays 
the  commissions.  He  is  sometimes  employed 
or  set  in  motion  by  the  one  party  and  some- 
times by  the  other,  and  acts  frequently  as  the 
joint  and  confidential  agent  of  both. 

From  a  careful  examination  of  the  testimony 
I  deduce  the  following  conclusions:  1.  That 
the  plaintiffs  in  error  held  the  cotton  for  sale, 
on  consignment,  as  commission  merchants, 
known  to  be  doing  business  as  such  exclusive- 
ly. 2.  That  the  cotton  being  of  the  growth  of 
N.  C.,  no  samples  accompanied  the  bales,  and 
hence  the  consignees  were  not  prepared  or  au- 
thorized by  their  principals  to  sell  by  sample 
or  warranty.  3.  That  the  broker,  as  is  cus- 
tomary with  those  of  his  calling,  for  the  pur- 
pose of  securing  customers  in  the  way  of  his 
business,  drew  samples  of  the  cotton,  by  per- 
mission of  the  consignees,  which  he  exhibited, 
with  others,  to  one  of  the  plaintiffs  below,  so- 
liciting him  to  purchase.  4.  That  the  plaintiff 
(Gallagher)  expressed  a  willingness  to  buy  if 
the  cotton  was  equal  to  those  samples;  to  as- 
certain which  fact  he  directed  other  samples  to 
be  drawn  by  the  broker,  on  the  exhibition  of 
which  he  "  thereupon  took  the  cotton." 

Not  wishing  to  be  known  in  the  transaction 
as  the  purchaser,  the  plaintiff  chose  to  com- 
plete the  purchase  through  the  intervention  of 
the  broker,  and  took  his  own  method  of  satis- 
fying himself  of  the  quality  of  the  article.  He 
had  the  same  means  of  knowing  or  ascertain- 
ing the  quality  as  had  the  vendors.  A  person- 
al and  more  thorough  inspection  was  in  his 
power;  or  he  might  have  required  the  vend- 
ors' express  warranty.  Declining  or  neglecting 
to  do  either,  he  took  the  article  at  his  own  risk, 
upon  the  faith  of  the  second  *samples  [*438 
drawn  by  his  own  direction,  and  upon  the  con- 
fidence reposed  in  a  common  agent  between 
buyer  and  seller,  whom  he  had  thus  constitut- 
ed his  own  agent  for  the  purposes  of  that 
transaction.  Besides,  the  entry  in  the  broker's 
book,  and  the  bill  of  parcels  from  the  Warings, 
superadded  to  these  circumstances,  would  seem 
to  justify  the  inference  that  there  was  a  com- 
plete and  satisfactory  confirmation  of  the  sale, 
implying  no  intention  or  understanding  of  war- 
ranty on  the  part  of  the  vendors. 

It  may  well  be  questioned  whether  it  would 
be  a  sound  rule  of  public  policy  (for  such  is  the 
object  of  those  laws  which  control  individuals 
in  their  private  transactions)  that  a  sale  by  sam- 
ple, taken  from  the  bulk  of  an  article,  where 
the  purchaser  has  as  good  an  opportunity  of 
seeing  the  process  of  extracting  the  sample,  and 
knowing  the  quality  of  the  article  in  bulk,  as 
the  vendor,  should  in  all  cases  imply  a  war- 
ranty. Vast  quantities  of  products  and  manu- 
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factures  are  continually  passing  through  the 
hands  of  agents  and  commission  merchants, 
consignees  and  factors,  who,  from  the  nature 
and  extent  of  their  transactions,  have  little 
chance  for  examination;  and  it  seems  to  me 
that  it  would  be  a  harsh  rule  of  law  to  hold 
them  to  an  exact  knowledge  of  the  quality  of 
every  article,  and  exempt  purchasers,  who 
have  more  leisure,  individually,  to  examine, 
and  often  greater  skill  to  judge,  from  the  ex- 
ercise of  that  vigilance  and  caution,  which  nat- 
ure itself  exacts  from  the  self-interest  and 
sagacity  of  man.  It  appears  to  me  that  every 
sale  and  transfer  of  property,  made  in  good 
faith  and  honesty  of  purpose,  where  both  par- 
tics  may  have  an  equal  opportunity  of  ascer- 
taining the  quality  and  value  of  the  article, 
should  be  final,  and  at  the  risk  of  thepurchas 
er.  If  the  law  or  the  courts  attempt  to  estab- 
lish a  different  rule,  if  they  undertake  to  rem- 
edy the  discrepancies  of  trade  and  supply  skill 
and  discretion  to  purchasers,  our  judicial  tri- 
bunals, modify  and  reform  them  as  we  may, 
will  be  able  to  do  little  else  than  to  make  and 
mend  bargains  between  individuals. 

In  this  case,  I  conceive,  the  parties  bargained 
upon  an  equality  and  with  mutual  gotod  faith; 
that  no  warranty  can  be  legally  or  equitably 
implied;  and  if  it  could,  the  cotton  having 
439*]  *been  sent  beyond  sea,  where  the  act- 
ual defect  and  amount  of  damage  could  not 
well  be  ascertained,  the  plaintiffs  are  equitably 
absolved.  The  judgment  of  the  Supreme  Court 
should,  therefore,  be  reversed. 

By  Senator  Paige.  The  first  question  which 
I  shall  consider  is,  whether  a  sale  by  sample, 
per  se,  implies  a  warranty  on  the  part  of  the 
vendor  that  the  bulk  of  the  commodity  sold 
shall  equal,  in  quality  and  goodness  as  well  as 
in  kind,  the  samples  exhibited.  Blackstone 
lays  down  the  rule,  2  Bl.  Com.,  451,  as  fol- 
lows: "  With  regard  to  the  goodness  of  wares 
purchased,  the  vendor  is  not  bound  to  answer 
unless  he  expressly  warrants  them  to  be  sound 
and  good,  or  unless  he  knew  them  to  be  other- 
wise, and  hath  used  any  art  to  disguise  them, 
or  unless  they  turn  out  to  be  different  from 
what  he  represented  them  to  the  buyer;"  in 
other  words,  the  true  rule  is  the  one  laid  down 
in  tieixcu  v.  Woods,  2  Cai.,  48,  and  in  Swell  v. 
Colqale,  20  Johns.,  196.  that  there  must  be  ei- 
ther an  express  warranty  or  fraud  to  make  the 
vendor  answerable  for  the  quality  or  goodness 
of  the  article  sold. 

There  is,  strictly  speaking,  but  one  species 
of  implied  warranty  which  can  be  deemed  to 
exist  on  every  sale  of  personal  chattels,  and 
that  is. that  the  seller  undertakes  that  the  com- 
modity he  sells  is  his  own.  On  sales  of  pro- 
visions, in  case  they  prove  unwholesome,  the 
remedy  to  the  purchaser  seems  to  be  given 
upon  the  ground  of  knowledge  of  the  unsound- 
ness  in  the  seller,  which  the  law  presumes.  2 
Bl.  Com.,  165  ;  12  Johns.,  468.  Where  the 
article  is  purchased  from  the  manufacturer, 
the  law  implies  a  like  or  similar  undertaking 
on  hi-  part  as  would  be  implied  in  the  employ- 
ment of  a  mechanic,  viz. :  that  the  article  shall 
!"•  made  in  a  skillful  and  workmanlike  man- 
ner. In  the  case  of  the  purchase  of  or  agree- 
ment to  purchase  a  commodity,  where  there  is 
no  opportunity  for  inspection  or  examination, 
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as  where  it  is  distant  from  the  place  of  making 
the  contract,  the  contract  may  be  regarded  as 
executory,  and  if  the  article  proves  to  be  dif- 
ferent from  the  vendor's  representation,  the 
purchaser  would  not  be  bound  to  receive  or 
pay  for  it  *  because  it  is  not  the  thing  [*44O 
agreed  to  be  purchased.  But  I  apprehend  that 
in  all  cases,  on  the  sales  of  personal  chattels, 
whether  by  sample  or  otherwise  (with  the  qual- 
ifications or  exceptions  just  adverted  to),  where 
there  is  an  opportunity  for  inspection  by  the 
purchaser,  and  there  is  no  fraud  in  the  seller, 
nor  any  express  warranty,  the  rule  caveat  emp- 
tor  applies,  and  if  the  article  turnout  not  to  be 
that  which  it  was  supposed  to  be,  or  to  be  in- 
ferior in  quality  or  goodness,  the  purchaser 
must  sustain  the  loss.  If  the  purchaser  does 
not  choose  to  incur  the  risk  of  latent  defects, 
or  if  he  doubts  the  goodness  of  the  article,  he 
should  insist  upon  an  express  warranty  from 
the  seller.  The  opportunity  for  inspection, in 
my  judgment,  is  not  to  be  determined  by  its 
convenience  or  inconvenience,  but  by  its  prac- 
ticability. I  see  nothing  in  the  sale  of  packed 
cotton  which  exempts  it  from  the  operation  of 
this  rule.  Where  the  purchaser  or  his  agent 
sees  or  has  the  opportunity  of  seeing  the  bags 
in  which  the  cotton  is  packed, and  of  inspecting 
and  examining  the  bulk  of  the  commodity  and 
chooses  to  con  tent  himself  with  examining  sam- 
ples drawn  in  the  usual  manner  from  the  bales, 
and  afterwards  it  turns  out  that  the  quality 
of  the  bulk  is  inferior  to  the  samples.he  has  no 
claim, either  in  law  or  sound  morals.to  require 
an  innocent  vendor  to  make  good  the  difference 
in  the  value.  There  is  no  great  difficulty, cer- 
tainly no  impossibility,  in  examining  the  bulk 
of  the  cotton,  so  as  effectually  to  detect  any 
latent  defect  or  hidden  unsoundness.  Indeed, 
in  the  case  of  Andrews  v.  Kneeland,  6  Cow., 
354.  Ch.  J.  Savage  says:  "  It  appears  that  the 
most  usual  sales  of  cotton  were  by  inspecting 
the  bulk,  and  that  it  was  unusual  to  sell  by 
sample." 

This  doctrine  of  implying  a  warranty,  as  to 
the  quality  and  goodness  of  the  article,  in  all 
sales  by  sample,  appears  to  me  to  be  an  inno- 
vation upon  the  principles  of  the  common  law. 
It  is  an  approximation  towards  the  principles 
of  the  civil  law,  in  relation  to  sales  of  person- 
al chattels,  which  have  no  binding  force  in  this 
State.  By  the  civil  law  a  sound  price  implies 
a  warranty  of  soundnesss  ;  the  civil  law  is  se- 
vere upon  the  seller,  and  makes  him  answera- 
ble for  every  latent  defect. although  not  known 
to  him  at  the  time  of  the  *sale.and  al-  [*44 1 
though  he  did  not  warrant  against  it.  I  con- 
fess that  the  well  established  principles  of  the 
common  law,  in  relation  to  sales  of  personal 
chattels. possess  greater  attractions  for  me  than 
those  of  the  civil  law.  The  former  require  the 
purchaser  to  inspect  the  article  purchased, and 
to  take  notice  of  such  particulars  as  are  with- 
in the  reach  of  his  observation  and  judgment, 
and  the  vendor  to  communicate  all  defects 
within  his  knowledge  and  not  apparent  on  in- 
spection. The  common  law  also  allows  the 
purchaser,  if  he  does  not  wish  to  run  the  risk 
of  latent  defect*,  to  provide  himself  an  indem- 
nity against  such  defects  by  requiring  an  ex- 
prew  warranty  from  the  vendor.  The  first  case 
in  the  Supreme  Court  in  which  it  was  held  that 
a  sale  by  sample  Implied.per  w.a  warranty  that 
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the  bulk  of  the  commodity  accorded  in  quali- 
ty and  goodness  with  the  sample,  was  that  of 
The  OneidaSoc.  v.  Lawrence,  4  Cow.,  440.  But 
in  that  case  Ch.  J.  Savage  admits  the  existence 
of  the  well  settled  rule  "that  in  ordinary  sales. 
when  the  vendee  has  an  opportunity  of  exam- 
ining the  commodity, the  vendor  is  not  answer- 
able for  any  latent  defect,  without  fraud  or  an 
express  warranty,  or  such  a  direct  affirmation 
or  representation  as  is  tantamount  to  a  war- 
ranty and  not  the  expression  of  an  opinion." 
I  am  aware  of  a  previous  obiter  dictum  of  Judge 
Spencer,  in  Sands  v.  Taylor,  5  Johns.,  395, 
where  he  says  he  is  "ready  to  admit  that  on 
sales  by  sample,  there  is  an  implied  warranty 
that  the  sample  taken  in  the  usual  way,  is  a 
fair  specimen  of  the  thing  sold."  The  learned 
judge  probably  obtained  this  new  principle 
from  some  of  the  then  recent  decisions  of  the 
English  courts,  the  judges  of  which  had,  not 
long  previous,  to  the  decision  in  Sands  v.  Tay- 
lor,commenced  a  system  of  judicial  legislation 
on  the  subject  of  sales  of  personal  chattels,and 
had  been  attempting  to  innoculate  the  body  of 
the  common  law  with  some  of  the  principles 
of  the  civil  law,  which  their  predecessors  had 
most  perseveringly  and  inflexibly  resisted. 
Hibbert  v.  Shee,  1  Camp.^V.P.,113  (1807).  Upon 
a  review  of  the  decisions  upon  this  subject,  I 
think  it  will  be  found  that  the  remarks  of  Ch. 
J.  Gibson,  in  Borrekins  v.  Bevans,  3  Rawle,  44 
(1831),  are  strictly  just.  He  says,  speaking  of 
442*]*the  common  law  rule  in  regard  to  war- 
ranties on  the  sale  of  personal  chattels  :  "It 
was  unshaken  as  founded  on  the  case  of  Chan- 
deUor  v.  Lopaz.  Cro.  Jac. ,  4,  down  to  the  case 
of  Parkinson  v.  Lee,  2  East,  314;  since  when  a 
flood  of  innovations  in  England  and  some  of 
our  sister  States  has  swept  away  all  rule  on  the 
subject  whatever."  And  he  says  that  "the  Su- 
preme Court  of  the  State  of  New  York  seems 
to  have  fallen  in  with  thecurrent.in  declaring 
a  direct  affirmation  to  be  an  express  warranty, 
or  at  least  evidence  of  it  to  go  to  the  jury  ;"  re- 
ferring to  the  cases  in  19  Johns.,  290  ;  20  Id., 
190,  and  4  Cow., 440.  The  recent  English  cases 
have  not  only  gone  the  length  of  deciding  that 
in  all  sales  by  sample  there  was  an  implied  war- 
ranty that  the  bulk  of  the  commodity  should 
accord  with  the  sample  in  quality  and  good- 
ness; Hibbert  v.  Shee,  1  Camp.,  113;  Germaine 
v.  Burton  (1820);  3  Stark.,  32;  4  Barn.  &  Aid., 
387  (1821) ;  but  also  that  the  commodity  shall 
be  of  a  merchantable  quality  and  salable  of 
the  denomination  mentioned  in  the  contract  ; 
Gardner  v. Gray  A  Camp., 144;  Jones  v. Bright, 
5  Bing.,  533  (1829) ;  and  also  that  the  vendor 
impliedly  warrants  that  the  article  sold  is  fit 
for  the  purpose  for  which  it  is  purchased.  5 
Bing.,  533  (1829) ;  Laing  v.  Fidgeon,  6  Taunt., 
108  (1815) ;  Okett  v.  Smith,  1  Stark.,  108  ;  Blu- 
ett v.  Osborne,  Id. ,  384.  Several  of  these  En- 
glish cases,  however,  were  sales  by  the  manu- 
facturer, or  were  sales  by  samples  where  there 
was  no  opportunity  for  inspection.  Of  the  for- 
mer character  were  the  cases  of  Jones  v. Bright, 
Laing  v.  Fidgeon  and  Okell  v.  Smith,suiA  of  the 
latter  were  the  cases  of  Hibbert  v.  Shee  and 
Gardner  v.  Gray. 

A  succinct  review  of  the  cases  in  the  Su- 
preme Court  of  this  State  will,  I  think,  satis- 
factorily show  a  departure  from  the  principles 
of  the  common  law  as  settled  Apr.  19,  1775, 

428 


which  principles  as  then  established  were 
adopted  as  a  part  of  the  law  of  this  Slate.  In 
Seixas  v.  Woods,  2  Cai.,  48  (1804),  peachum 
wood  was  sold  for  braziletto.  The  defendant 
had  advertised  the  wood  as  braziletto,  and  had 
made  out  the  bill  of  parcels  for  braziletto.  Nei- 
ther the  plaintiff  or  defendant  knew  it  was 
peachum  wood.  It  was  picked  out  from  other 
wood  by  the  plaintiff's  agent.  No  *fraud[*443 
was  imputed  to  defendant.  It  was  held  that 
there  must  be  either  a  warranty  of  fraud  to 
make  the  vendor  liable;  that  a  sound  piece  did 
not  imply  a  warranty  of  soundness:  and  that 
the  description  in  a  bill  of  parcels  was  no  war- 
ranty. The  case  of  Chandelor  v.  I^opas,  Cro. 
Jac.,  4,  was  referred  to  by  Justices  Thompson 
and  Kent,  as  a  case  decisive  of  the  question. 
There,  in  selling  a  jewel  the  seller  affirmed  it 
was  a  bezoar  stone,  when  it  was  not;  and  it 
was  held  that  no  action  lay  unless  the  defend- 
ant knew  that  it  was  a  bezoar  stone,  or  had 
warranted  it  to  be  one.  Kent,  J.,  in  the  same 
case  says:  "That  without  a  warranty  by  the 
seller  or  fraud  on  his  part,  the  buyer  must 
stand  to  all  losses  arising  from  latent  defects, 
and  that  there  is  no  instance  in  the  English 
law  of  a  contrary  rule  being  laid  down."  He 
further  says,  that  "in  the  case  of  Parkinson  v. 
Lee,  2  East,  3)4.  it  was  decided  that  a  fair  mer- 
chantable price  did  not  raise  an  implied  war- 
ranty, and  that  if  there  be  no  warranty  and  the 
seller  sell  the  thing  such  as  he  believes  it  to  be, 
without  fraud,  he  will  not  be  liable  for  latent 
defects;  that  the  decisions  of  Chandelor  v.  Lo 
pas  and  Parkinson  v.  Lee  were  two  centuries 
apart,  and  the  intermediate  cases  were  to  the 
same  effect."  The  same  principles  were  reas- 
serted in  Snett  v.  Moses,  1  Johns.,  96,  and  in 
Holden  v.  Dakin,  4  Id.,  421  (1809).  In  Sands  v. 
Taylor,  5  Id.,  395,  a  large  quantity  of  Va. 
wheat  had  been  sold  to  the  defendant,  who  was 
a  malster  and  brewer,  by  sample.  The  sample, 
on  experiment,  was  found  to  malt.  The  de- 
fendant received  a  part  of  the  cargo,  but  find- 
ing some  of  it  heated  and  unfit  for  malting, 
refused  to  receive  the  remainder,  although  it 
was  as  good  as  southern  wheat  generally  is, 
and  was  merchantable  and  fit  for  making 
flour.  The  defendant  examined  the  wheat  by 
drawing  a  sample.  The  vendor  brought  an 
action  to  recover  the  price  of  the  cargo  of 
wheat,  and  recovered.  Spencer,  J.,  in  that  case 
says:  "  On  the  sale  of  a  commodity,  no  action 
can  be  sustained  for  any  difference  in  quality 
between  the  thing  contracted  for  and  the  thing 
delivered,  unless  there  be  fraud  or  a  warranty." 
Van  Ness,  J.,  held  that  the  sale  was  not  strict- 
ly a  sale  by  sample.as  the  defendants  examined 
the  wheat  for  themselves  when  they  agreed  to 
*buyit.  He  says:  "Whether  the  wheat  [*444 
would  malt  or  not  was  probably  unknown  to 
both  parties;  and  to  say  that  either  party  con- 
templated a  warranty  that  it  would  malt, is  not 
supported  by  any  one  fact  in  the  case."  "  If 
the  defendants  intended  to  hold  the  plaintiff 
liable  for  a  defect  which  was  equally  unknown 
to  both  parties,  it  was  incumbent  upon  them 
to  have  exacted  an  express  warranty  for  that 
purpose."  And  he  refers  to  the  case  of  Park- 
inson v.  Lee,  and  says  that  the  principle  upon 
which  that  case  was  determined  has  often  been 
sanctioned  by  the  Supreme  Court.  Kent,  Ch. 
J.,  in  the  same  case,  says:  "The  sale  by  sam- 
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pie  was  not  a  warranty  as  to  the  soundness  of 
the  cargo,  nor  was  it  so  understood  by  the  par- 
ties." If  the  purchaser  had  not  been  willing 
to  have  taken  upon  himself  the  risk  of  the 
sound  or  unsound  condition  of  the  wheat,  he 
should  have  called  on  the  plaintiff  for  a  special 
warranty.  The  case  of  Parkinson  v.  Lee  is  a 
case  in  point  in  support  of  this  doctrine."  In 
Swett  v.  Colgate,  20  Johns.,  196  (1822),  it  was 
held  that  on  the  sale  of  goods,  the  vendor  is 
not  answerable  for  their  quality  or  goodness, 
unless  there  is  an  express  warranty  or  fraud. 
In  that  case  kelp  was  sold  for  barilla,  both  vend- 
or and  vendee  supposing  it  was  barilla.  Before 
the  sale  the  defendant  inspected  it,  and  a  sam- 
ple was  exhibited  at  the  time  of  the  sale.  It 
was  held  that  no  action  lay  against  the  vendor 
by  the  vendee,  for  the  bad  quality  of  the  arti- 
cle purchased;  that  the  common  law  rule  of 
caveat  emptor  applied.  Woodworth,  J.,  in  that 
case  says:  "  If  the  purchaser  doubts  the  good- 
ness of  the  article  or  does  not  choose  to  incur 
the  risk  of  a  latent  defect,  he  may  refuse  to 
purchase  without  a  warranty."  In  Welsh  v. 
Carter,  1  Wend.,  185.  the  principle  was  reas- 
serted that  where  the  purchaser  views  the  com- 
modity himself,  and  there  is  neither  fraud  nor 
warranty,  the  rule  of  caveat  emptor  applies.  In 
this  case  a  fraudulent  preparation,  of  no  value, 
was  sold  for  Alicant  barilla.  The  defendant 
examined  the  article,  and  it  was  held  by  Suth- 
erland, •/. .  that  to  maintain  an  action  for  sell- 
ing one  article  for  another,  there  must  be  ei- 
ther warranty  or  fraud.  He  says:  "  A  vendee 
has  it  always  in  bis  power  to  guard  against  any 
445*]  latent  defect  or  deception  in  the  *article 
purchased,  by  exacting  a  warranty  from  the 
vendor."  In  the  case  of  the  Oneida  M.  Soc.  v. 
Lawrence,  4  Cow.,  440,  it  was  held  that  in  the 
case  of  a  sale  by  sample,  there  was  an  implied 
warranty  that  the  quality  of  the  bulk  of  the 
commodity  shall  be  equal  to  the  sample  shown. 
This  was  the  case  of  a  sale  of  cotton  by  sam- 
ple. The  defendants  declared  that  the  cotton 
was  good  upland  cotton,  and  that  the  samples 
exhibited  were  true  samples.  The  cotton  was 
inferior  to  the  samples,  being  foul  and  dam- 
aged. Savage,  Ch.  J.,  in  this  case  says:  "  that 
although  the  plaintiff's  agent  saw  the  bags  in 
which  the  cotton  was  packed,  yet  he  had  no 
opportunity  of  inspecting  the  bulk  of  the  com- 
modity." In  Andrews  v.  Kneeland,  6  Cow., 
854,  the  sale  was  of  cotton  by  sample,  and  it 
was  there  again  held,  that  in  case  of  a  sale  by 
sample,  the  vendor  is  responsible  that  the  bulk 
of  the  commodity  shall  be  equal  in  quality  to 
the  sample.  A  similar  decision  was  made  in 
Beebe  v.  Robert,  12  Wend..  418.  In  Parkinson 
v.  Lee,  2  East,  814  (1802).  it  was  held,  upon 
a  Hale  of  hops  by  sample  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the 
sample;  that  the  law  did  not  raise  an  implied 
warranty  that  the  commodity  should  be  mer- 
chantable, although  a  fair  merchantable  price 
was  given;  and  that,  therefore,  the  seller  was 
not  answerable  for  a  latent  defect  unknown  to 
him,  and  without  fraud  on  hi-  part.  In  that 
case  the  plaintiff  and  defendant  wore  both 
dealers  in  hops.  Five  pockntH  of  hopH  were 
purchased  from  the  defendant  by  the  plaintiff, 
warranted  to  answer  the  samples  by  which  they 
were  sold.  Owing  to  the  grower  of  the  hops 
Imving  fraudulently  watered  them  after  they 
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were  dried  before  they  were  purchased  by  the 
defendant  (a  fraud  of  which  the  defendant 
was  ignorant)  one  of  the  pockets,  after  the 
purchase  by  the  plaintiff,  became  so  much  heat- 
ed as  to  become  unsalable.  Gross,  J.,  held 
"that  there  was  no  implied  undertaking  in  law 
that  the  commodity  should  be  merchantable." 
"  If  the  purchaser  did  not  choose  to  incur  the 
risk  of  any  latent  defect,  he  should  have  in- 
sisted on  a  warranty."  Ld.  Mansfield  said  : 
"There  must  either  be  an  express  warranty  of 
soundness,  or  fraud  in  the  seller,  to  maintain 
the  action."  *Le  Blance,  J.,  concurred [*446 
with  his  brethren,  although  he  believed  that 
the  defect  was  of  such  a  nature  that  no  inspec- 
tion of  the  thing  could  have  lead  to  a  discovery 
of  it.  Lawrence,  J.,  likened  the  case  to  a  sale 
of  a  horse,  where  it  is  admitted  that  the  seller 
must  stand  to  all  latent  defects.  Le  Blance, 
J.,  distinctly  intimates,  that  if  the  defect  had 
been  such  as  was  discoverable  by  inspection, 
no  question  could  have  been  raised  as  to  the 
responsibility  of  the  vendor.  The  learned 
judge  who  delivered  the  opinion  of  the  Su- 
preme Court  in  this  case,  supposes  that  this 
case  ttf  Parkinson  v.  Lee  did  not  conflict  with 
the  decision  of  that  court,  for  the  reason  that 
at  the  time  of  the  sale  the  bulk  of  the  article 
had  not  become  unsalable,  by  means  of  the  la- 
tent defect  which  then  existed,  although  at  a 
future  day  such  a  defect  did  render  the  hops 
unsalable.  The  soundness  of  this  distinction  I 
cannot  appreciate.  The  sample  was  sound  and 
continued  so,  but  the  bulk  of  the  commodity, 
as  well  at  the  time  of  the  sale  as  afterwards, 
was  unsound  in  consequence  of  the  latent  de- 
fect which  pervaded  the  whole  mass,  but  had 
not  had  sufficient  time  to  develop  itself.  The 
sample  could  not,  therefore,  be  said  to  answer 
fairly  to  the  bulk  of  the  commodity.  With- 
out any  express  warranty,  the  law,  as  settled 
in  the  present  case  in  the  Supreme  Court, 
would,  upon  the  facts  of  the  case  of  Parkinson 
v.  Lee,  have  implied  a  warranty  on  the  part  of 
the  vendor  against  the  latent  defect  existing  in 
the  hops  at  the  time  of  the  sale,  and  which 
subsequently  rendered  them  unmerchantable. 
But  it  is  seen  that  upon  the  same  facts, with  the 
addition  of  an  express  warranty,  that  the  bulk 
of  the  commodity  answered  the  sample,  the 
Court  of  K.  B.,  in  1802,  held  that  the  common 
law  did  not  raise  an  implied  warranty  on  the 
part  of  the  vendor  that  the  commodity  should 
be  merchantable.  I  am  constrained, therefore. to 
conclude  that  the  decision  of  the  Supreme 
Court,  in  the  case  now  under  consideration,  as 
well  as  in  the  cases  of  The  Oneida  IJfg  Soc.  v. 
Isawrence,  of  Andrews  v.  Kneeland,  and  of 
Beebe  v.  Robert,  are  in  direct  conflict  with  the 
case  of  Parkinson  v.  IM. 

In  this^case  the  plaintiffs  below  had  an  op- 
portunity of  examining  the  bulk  of  the  cotton 
in  the  bales,  if  they  had  "thought  [*447 
proper  to  do  so.  The  cotton  broker  is  to  be 
regarded  as  the  agent  of  both  the  seller  and  pur- 
chaser. 12Johnfl.,  102.  Both  parties  were  igno- 
rant of  the  unsoundness  of  the  cotton  and  the 
purchaser  did  not  think  proper  to  insist  uj>on 
an  express  warranty.  In  mv  judgment,  there- 
fore, although  this  was  a  safe  by  sample,  there 
is  nothing  in  the  case  to  take  it  from  the  gene- 
ral rule  that  where  there  Is  neither  an  express 
warranty  nor  fraud  on  the  part  of  the  vendor. 
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he  is  not  answerable  for  the  quality  or  good- 
ness of  the  article  sold.  Neither  can  I  assent 
to  the  proposition  that  there  was  any  implied 
undertaking  on  the  part  of  the  defendants, 
that  the  cotton  should  be  of  a  merchantable 
quality  and  salable,  inasmuch  as  the  pur- 
chase was  not  from  the  manufacturer  or  pro- 
ducer, and  as  the  plaintiffs  had  an  opportunity 
of  examining  the  article.  2  East,  314.  I  am 
satisfied  also,  for  another  reason,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. There  is  no  evidence  in  the  case  to 
convince  me  that  the  defendants  below  intend- 
ed to  make  any  warranty  as  to  the  quality  and 
§oodness  of  the  cotton;  and  without  such  evi- 
ence  there  can  neither  be  an  express  nor  an 
implied  warranty.  2  Cai.,  55;  19  Johns.,  290; 
20  Id.,  196;  4  Cow.,  440.  "  To  make  an  affir- 
mation at  the  time  of  the  sale  a  warranty,  it 
must  appear  by  the  evidence  to  be  so  intended 
and  not  to  have  been  a  mere  matter  of  judg- 
ment and  opinion,  and  of  which  the  defendant 
had  no  particular  knowledge."  2  Cai.,  55, 
Kent,  J.  In  this  case,  at  most,  there  was  only 
a  symbolical  affirmation.  Such  an  affirmation, 
certainly,  cannot  be  more  effectual  than  an  ex- 
press affirmation;  and  the  latter  could  onl/have 
been  regarded  as  a  mere  matter  of  judgment 
and  opinion,  of  which  the  seller  had  no  par- 
ticular knowledge,  and  no  other  knowledge 
than  the  purchaser  possessed. 

By  re-establishing  the  old  common  law  rule, 
I  apprehend  we  will  more  generally  carry  into 
effect  the  intention  of  the  parties.  The  justice 
and  propriety  of  this  rule  is  enforced  by  Fon- 
blanque.  He  says,  1  Fonb.  Eq.,  380,  n:  "To  ex- 
cite that  diligence  which  is  necessary  to  guard 
against  imppsition.and  to  secure  that  good  faith 
448*]  which  is  necessary  to  justify  *a  certain 
degree  of  confidence,  is  essential  to  the  inter- 
course of  society.  These  objects  are  attained  by 
those  rules  of  law  which  require  the  purchaser  to 
apply  his  attention  to  those  particulars,  which 
may  be  supposed  to  be  within  the  reach  of  his 
observation  and  judgment;  and  the  vendor  to 
communicate  those  particulars  and  defects 
which  canfot  be  supposed  to  be  immediately 
within  the  reach  of  such  attention.  If  the  pur- 
chaser be  wanting  of  attention  to  those  points, 
where  attention  would  have  been  sufficient  to 
protect  him  from  surprise  or  imposition,  the 
maxim  caveat  emptor  ought  to  apply;  but  even 
against  this  maxim  he  may  provide  by  requir- 
ing the  vendor  expressly  to  warrant  that  which 
the  law  would  not  imply  to  be  warranted."  If 
we  adhere  to  the  old  rule,  as  established  in 
Seixas  v.  Woods,  and  in  Parkinson  v.  Lee,  the 
seller  will  not  be  surprised  by  an  implied  war- 
ranty when  he  had  no  intention  of  making  any, 
and  the  purchaser  will  not  be  enabled  to  obtain 
an  article  for  a  less  price  than  he  would  have 
done  if  he  had  required  an  express  warranty, 
and  at  the  same  time  to  derive  all  the  benefits 
of  such  warranty  contrary  to  the  understand- 
ing and  intention  of  the  parties.  Both  parties 
will  understand  that  the  purchaser,  in  the 
event  of  any  latent  defect  or  unsoundness  in 
the  article  purchased,  must  bear  the  loss, unless 
he  exacts  an  express  warranty  from  the  seller  or 
can  show  fraud  on  his  part.  Where  no  imposition 
or  deceit  is  practiced  on  the  part  of  a  vendor 
of  a  personal  chattel,  and  no  warranty  is  re- 
quired of  him  by  the  purchaser,  I  cannot  see 
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that  any  rules  of  fair  dealing  or  sound  morals 
require  the  vendor  to  make  good  the  loss  to  the 
purchaser  in  case  the  article  turns  out  to  be  in- 
ferior in  quality  or  unsound. 

My  opinion  therefore,  is,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative— Senators  Downing, 
McLean,  Mack,  Paige,  Tattmadge — 5. 

In  the  negative — The  PRESIDENT  of  the  Sen- 
ate, The  CHANCELLOR,  Senators  Armstrong, 
Beckwith,  Edwards*  Fox,  Hunter,  Hunt-  [*449 
ington,  Johnson,  H.F.  Jones,  Lacy,  Lawyer,  Liv- 
ingston, Loomis,  Maison,  Spraker,  Sterling,  Van 
Dyck,  Wager,  Willes—20. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 9  Wend.,  20. 

Sole  by  sample — Implied  warranty.  Disapproved 
-5N.Y..85,  87. 

Commented  on — II  Barb.,  464. 

Distinguished— 3  Duer,  425. 

Explamed-5  N.  Y..  104. 

Cited  in-1  Denio,  386 :  5  N.  Y.,  86,  91,  99,  105 ;  21 
N.  Y.,564:  26  Barb.,  142;  5  Rob.,  83;  3  E.  D.  8.,  379  ; 
3  Leg.  Obs.,  72. 

Agency— Acts  of  agent  withmit  disclosing  principal. 
Cited  in— 4  Duer.,  84 ;  36  111.,  90. 

Breach  of  warranty-Damages-Disafflrmance.  Cited 
in— 4  Denio,  558 ;  14  N.  Y.,  602 ;  29  N.  Y.,  368 ;  13  Hun, 
525;  4E.  D.  S.,  204;  2  Hilt.,  142 ;  27  Wis.,  636 ;  66  Pa. 
St.,  386. 

Civil  and  common  law  rules  distinguished.  Cited 
in— 23  Wend.,  353 ;  35  Am.  Dec.,  574. 


WRIGHT  «.  HART  ET  AL. 

Sales — Implied  Warranties — Sound  Price  Does 
not  Raise — English  Cases. 

In  a  general  sale  of  merchandise  for  a  sound  price 
where  there  is  no  express  warranty  or  fraud,  an  ac- 
tion will  not  lie  against  the  vendor  on  an  implied 
warranty  that  the  article  is  merchantable,  although 
it  be  not  fit  for  all  the  purposes  to  which  it  is  ordi- 
narily applied ;  so  held,  where  the  article  sold  was 
flour,  made  of  grown  wheat,  which  rendered  it  unfit 
for  ordinary  bread  and  unprofitable  made  into 
starch.* 

The  English  cases  on  the  subject  of  implied  war- 
ranties adverted  to  and  commented  upon. 

Citations— 18  Wend.,  425;  Poth.  Cont.,  de  Venti,  art. 
7,  sec.  1,  No.  182;  Code  Nap.,  arts.  1641,  1643;  2  Bl. 
Com.,  451 ;  Cro.  Car.,  4 ;  2  Cai.,  48 ;  4  Johns..  421 ;  25 
Johns.,  196 ;  1  Johns.,  129,  96 ;  1  Wend.,  185 ;  15  Mass., 
319;  12  Wend.,  413;  9  Wend.,  20;  4  Camp.,  144;  2  Kent, 
Com.,  479, 2d  ed.;  10  Mass.,  94, 197 :  Dyer,  75 ;  5Bing., 
533 ;  1  Sch.  &  L.,  327;  12  Johns.,  468 ;  3  Bl.  Com.,  166. 

ERROR  from  the  Supreme  Court.     Wright 
sued  the  defendants  in  error,  in  the  Supe- 

*The  Chancellor  and  Senator  Tracy  fully  accorded 
with  Justice  Cowen,  in  the  opinion  delivered  by  him 
in  this  case  when  in  the  Supreme  Court,  insisting 
upon  a  strict  adherence  to  the  common  law  rule  of 
caveat  emptor.  Senator  Tracy  goes  one  step  further 
and  holds,  that  even  in  the  sale  of  the  article  of 
food,  there  is  no  implied  warranty  of  wholesome- 
ness,  and  that  the  only  remedy  of  the  purchaser  in 
such  case  is,  by  action  on  the  case  for  a  fraudulent 
sale.  From  this  opinion  Senator  Maison  dissents.— 
REP. 


NOTE.— Sole*—  Warranty— Implied— Caveat  emp- 
tor. See  Seixas  v.  Woods,  2  Cai,  48,  note;  Welsh  v. 
Carter,  1  Wend.,  185,  note.  Implied  warranty  of 
wbolesomeness  in  sale  of  provisions,  Van  Bracklin 
v.  Fonda,  12  Johns.,  468.  note ;  Moses  v.  Mead.5  Den., 
617;  Hyland  v.  Sherman,  2  E.  D.  Smith,  234:  Gold- 
rich  v.  Ryan,  3  E.  D.  Smith,  324 ;  Divine  v.  McCor- 
mick,  50  Barb..  116.  See.  also,  Moses  v.  Mead,  1  Den., 
378,  note. 
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rior  Court  of  the  City  of  N.  Y. ,  for  breach  of 
warranty  in  the  sale  of  315  barrels  of  flour. 
The  declaration  contained  several  counts  alleg- 
ing that  the  flour  was  sold  as  good,  sound, 
wholesome,  merchantable  and  of  the  first  qual- 
ity, and  averring  that  it  was  not  good,  and  that 
it  was  unsound,  unwholesome,  damaged,  un- 
merchantable and  of  an  inferior  quality.  The 
defendants  pleaded  non  aasumpsit.  The  flour 
was  sold  in  Nov.,  1833,  at  $5.8H  per  bar- 
rel, being  described  in  the  sale  note  as  "  E.  S. 
B.  flour"  (meaning  E.  8.  Beach's  flour).  The 
plaintiff  was  a  manufacturer  of  starch.  The 
defendants  were  commission  merchants,  and 
45O*]  sold  flour  received  by  them  *from  E. 
S.  Beach,  the  manufacturer.  The  plaintiff  did 
not  disclose,  at  the  time  of  the  purchase,  the 
use  to  which  he  intended  to  apply  the  flour. 
After  its  delivery,  he  found  on  trial  it  had  been 
manufactured  01  grown  wheat,  and  offered  to 
return  it  to  the  defendants, who  refused  to  ac- 
cept it.  Good  bread  for  ordinary  use  cannot 
be  made  of  such  flour;  it  is  unwholesome;  it 
is  fit,  however,  for  making  hard  bread  and  bis- 
cuit crackers;  and  for  some  purposes  said  to  be 
superior  to  any  other  flour,  but  it  is  not  profit- 
able for  making  into  starch,  it  yielding,  on  an 
average,  25  Ibs.  per  barrel  less  starch  than  good 
flour,  and  requiring  50  cents  per  barrel  more 
labor  in  manufacturing  it  into  starch  than  flour 
made  of  wheat  not  grown.  The  value  of  grown 
flour  in  market  was,  at  the  time  of  the  sale 
from  12^  to  18f  cents  less  per  barrel  than  flour 
not  grown.  The  plaintiff  paid  the  highest  mar- 
ket price  for  the  best  flour.  The  flour  in  ques- 
tion was  as  fair  to  appearance  as  the  best  flour, 
and  could  not  be  known  to  be  made  of  grown 
wheat  by  mere  inspection.  The  judge  who 
presided  at  the  trial  instructed  the  jury,  that 
if  the  flour  in  question  was  defective  and  unfit 
for  the  ordinary  purposes  for  which  flour  is 
used,  the  plaintiff  was  entitled  to  recover.  The 
defendant's  counsel  excepted  to  the  charge.  The 
jury  found  a  verdict  for  the  plaintiff  for  $450, 
on  which  judgment  was  entered.  The  de- 
fendants sued  out  a  writ  of  error.  The  judg- 
ment of  the  Superior  Court  was  reversed  in 
the  Supreme  Court,  17  Wend.,  267.  Where- 
upon the  plaintiff  sued  out  a  writ  of  error,  re- 
moving the  record  into  this  court. 

The  cause  was  argued  here  by, 
'/  •  D.  Graham,  for  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in 
error. 

Pointt  initiated  on  by  counsel  for  plaintiff  in  er- 
ror. 

I.  There  was  an  implied  warranty  that  the 
flour  should  be  merchantable,  or  which  is  the 
same  thing,  that  it  should  be,  in  the  language 
of  the  judge  who  tried  the  cause,  "fit  for  the 
ordinary  purposes  for  which  flour  is  sold,"  1. 
45 1  *J  The  flour  *not  only  bore  the  best  brand 
in  the  market,  but  the  plaintiff  in  error  had 
frequently  purchased  of  that  brand  from  the 
defendants  in  error,  and  had  proved  it.  Com- 
ing from  the  same  house,  under  the  same 
brand,  without  notice,  there  was  an  implied 
assurance  that  it  was  of  the  same  description 
of  flour  as  formerly  purchased  and  used  by  the 
plaintiff.  2.  If  there  was  not  an  implied  war- 
ranty that  the  flour  was  of  any  particular  fine- 
ness in  quality,  which  it  is  not  necessary  to 
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contend  for,  it  was  at  least  implied  that  the 
flour  was  fit  for  some  of  the  ordinary  purposes 
for  which  flour  is  sold.  3.  The  judge,  at  the 
trial,  in  directing  the  attention  of  the  jury  to 
the  question,  whether  the  flour  was  "fit  for  the 
ordinary  purposes  for  which  flour  is  sold,"  in- 
troduced no  new  principle.  It  was,  in  fact, 
asking  the  ju*y  to  say  whether  the  flour  was 
for  any  purpose  merchantable  or  salable.  4. 
The  principles  contained  in  recent  decisions  in 
our  courts,  and  applied  to  sales  of  packed  cot- 
ton, are  particularly  applicable  in  this  case, 
raising  an  implied  warranty  that  the  article 
shall  throughout  correspond  with  what  it  ap- 
pears. If  its  appearance  indicates  a  merchant- 
able article,  it  will  be  a  warranty  against  any 
latent  defect  that  may  render  it  unmerchant- 
able. 

II.  The  evidence  abundantly  shows  that  the 
flour  was  unfit  for  the  ordinary  purposes  for 
which  flour  is  sold,  or  for  any  merchantable  pur- 
pose.   It  would  neither  make  starch  nor  bread, 
nor  was  it  wholesome  in  any  form  of  food. 

III.  The  unwholesomeness  of  the  flour  was 
made  a  point  at  the  trial,  and  was  insisted  on 
in  the  proof  and  urged  to  the  jury,  and  the  jury 
by  their  verdict  responded  to  it  along  with  the 
other  defects,  inasmuch  as  they  found  that  the 
flour  was  not  fit  for  any  of  the  ordinary  pur- 
poses for  which  flour  is  sold. 

IV.  There  was  no  opportunity  for  inspec- 
tion; it  was  delivered  from  the  boat;  and  if 
there  had  been,  the  proof  shows  that  the  latent 
defect  in  flour  made  of  grown  wheat,  is  of  that 
kind  that  it  cannot  be  discovered  on  inspection. 
It  is,  therefore,  clearly  not  a  case  within  the 
ordinary  rule  of  an  opportunity  to  inspect,  or 
of  the  fact  of  inspection  of  the  article  sold. 

*V.  The  defendants  in  error,  not  [*452 
having  disclosed  their  principal  at  the  time  of 
the  sale,  were  properly  held  as  the  principals, 
in  awarding  damages  to  the  plaintiff  in  error. 

VI.  Nor  could  it  exonerate  the  defendants  in 
error  from  their  liability,  even  viewed  in  the 
light  of  agents,  to  have  credited  their  principal 
in  an  open  unliquidated  account  current.  That 
is  not  such  a  payment  over  by  the  agent  to  the 
principal  as  will  protect  him  on  notice  of  the 
defect  of  the  article.  It  is  equivalent  to  a  no- 
tice not  to  pay  over  while  the  money  is  still  in 
his  hands. 

Point*  insisted  on  by  counsel  for  defendant*  in 
error. 

I.  There  was  no  warranty  and  no  frand  on 
the  sale  of  the  flour. 

II.  No  implied   warranty  arises  from  the 
price  which  was  to  be  paid.  2  Cai.  ,48;  20  Johns., 
190;47rf..  41. 

III.  The  flour  was  not  sold  for  any  particu- 
lar purpose.and  therefore  there  was  no  implied 
warranty  that  it  was  fit  for  any  particular  pur 
pose.     It  was  a  general  sale. 

IV.  The  declaration  contained  no  count  on 
any  sale  for  any  particular  purpose;  and   cor- 
tuiiily  none  on  any  warranty  that  it  was  "fit 
for  the  ordinary  purposes  for  which  flour  wa» 
used."  No  action  lies  merely  because  the  flour 
was  not  fit  for  the  usual,  common  or  ordinary 
puposea  for  which  it  is  used,  unless  it  is  sold 
for  some  such  usual  or  ordinary  purpose,  and 
then  it  IH  admitted  there  is  a  warrant}'  of  its 
fitness  for  the  purpose  for  which  it  is  sold.  In 
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such  a  case  it  is  a  part  of  the  contract.  1  Johns. , 
96,  129;  8  Wend.,  102;  1  Id.,  189;  2  East,  814; 
5  Bing.,  540;  4  Barn.  &  C.,  108;  10  Mass.,  97; 
12  Johns.,  468:  2  Kent,  Com.,  478,  2d  ed. 

V.  The  judge.therefore.erroneously  charged 
the  jury  that  if  the  flour  was  not  "fit  for  the 
ordinary  purposes  for  which  flour  is  used,"  the 
plaintiff  had  a  right  to  recover.* 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  In  the  case  of  War- 
ing v.  Mason,  decided  by  this  court  at  the  pres- 
ent term,  ante,  p.  425,  I  had  occasion  to  refer 
to  the  difference  between  the  common  law  and 
453*]  *the  civil  law,  in  relation  to  implied 
warranties  upon  sales  of  personal  property.  It 
is  only  necessary,  therefore,  that  I  should  re- 
fer to  the  rules  of  both  as  there  stated,  so  far 
as  they  have  a  bearing  upon  the  question  un- 
der consideration  in  this  case.  The  rule  of  the 
civil  law  is  caveat  venditor  and,  therefore,  if  the 
seller  wishes  to  secure  himself  from  future  re- 
sponsibility, in  case  the  article  sold  should  aft- 
erwards be  found  to  be  different,  in  kind  or 
quality  from  what  the  parties  supposed  it  to  be, 
he  must  take  care  or  provide  against  such  a 
responsibility,  by  a  particular  agreement  with 
the  purchaser.  Poth.  Cont.  de  Vente,  art.  7, 
sec.  1,  No.  182;  Code  Nap. ,  arts.  1641,  1643. 
The  rule  of  the  common  law,  on  the  contrary, 
is  caveat  emptor,  which  implies  that  the  pur- 
chaser must  take  care  to  examine  and  ascertain 
the  kind  or  quality  of  the  article  he  is  purchas- 
ing, or  provide  against  any  loss  he  may  sus- 
tain from  his  ignorance  of  the  kind  or  quality 
of  the  article  sold,  or  from  his  inability  to  ex- 
amine it  fully,  by  an  express  agreement  of 
warranty,  that  the  article  purchased  is  of  the 
particular  kind  or  quality  which  the  parties 
supposed  it  to  be.  It  will  be  seen,  therefore, 
that  the  principal  difference  between  the  rules 
of  the  civil  law  and  the  common  law  is  as  to 
the  party  upon  whom  the  responsibility  is 
thrown  of  securing  himself,  either  by  a  full 
examination  of  the  article,  or  by  an  express 
stipulation  against  future  liability  or  loss;  and 
it  is  not  so  material  which  way  the  law  is  es- 
tablished, as  that  the  rule  should  be  uniform, 
and  perfectly  understood,  so  that  both  buyer 
and  seller  may  know  with  certainty  what  the 
law  is,  and  each  be  enabled  to  protect  his  own 
rights  by  the  form  of  the  contract. 

Some  few  exceptions  or  departures  from 
each  of  these  rules  have  been  found  necessary 
for  the  interest  of  trade.  In  Scotland,  where 
the  civil  law  prevails,  the  actio  quanti  minoris 
to  recover  for  a  trifling  deficiency  in  quantity, 
without  rescinding  the  contract,  and  the  actio 
estimators  to  recover  for  a  small  diminution  in 
the  quality  and  value  of  the  article  delivered, 
are  both  disallowed.  The  exceptions,  if  any, 
to  the  English  or  common  law  rule  are,  that 
upon  a  sale  by  a  manufacturer  of  articles  of  his 
554*J  own  *manufacture,  which  are  ordered 
for  particular  use,  there  is  an  implied  warranty 
that  they  are  fit  for  the  use  for  which  they  are 
ordered ;  or  upon  a  sale  of  provisions  for  do- 
mestic use,  that  they  are  not  unwholesome,  so 
as  to  be  deleterious  to  health;  or  upon  goods 
of  a  particular  kind  or  quality  being  ordered, 
and  where  the  purchaser  has  no  opportunity 
to  inspect  for  himself,  that  there  is  an  implied 
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warranty  that  the  goods  are  of  that  kind  or 
description.  Some  of  the  judges  in  recent  En- 
glish cases  have  gone  this  length,  and  much 
further;  they  have  attempted  to  establish  the 
doctrine,  that  upon  a  general  sale,  there  is  an 
implied  warranty  that  the  article  is  merchant- 
able, or  fit  for  some  purpose:  but,  as  CJiancel- 
lor  Kent  observes,  this  is  not  the  common  law 
of  England  or  of  this  State.  Indeed,  if  the  ar- 
ticle was  of  no  value  whatever  to  either  party 
at  the  time  of  the  sale,  it  might  perhaps  form  a 
good  defense  to  an  action  for  the  price — not 
upon  the  ground,  however.of  an  implied  war- 
ranty that  the  article  was  merchantable,  but 
that  the  consideration  of  the  promise  to  pay 
had  entirely  failed. 

In  this  case,  the  judge  who  tried  the  cause 
carried  the  principle  of  implied  warranty  much 
further  than  it  is  carried  in  any  of  the  recent  En- 
glish cases  which  are  repudiated  by  Chancellor 
Kent.  It  was  a  general  sale  of  E.  S.  B.  flour; 
that  is,  of  E.  S.  Beach's  brand,  without  speci- 
fying any  particular  quality  or  goodness,  or  the 
particular  use  or  object  for  which  it  was  in- 
tended. The  flour,  unquestionably,  answered 
that  description;  and  it  was  merchantable,  ac- 
cording to  Ch.  J.  Best's  definition  of  the  term, 
for  it  was  fit  for  some  purposes.  Indeed,  it 
was  worth  nearly  as  much  as  the  best  flour  of 
that  brand;  although  being  made  of  wheat  a 
little  grown  or  sprouted,  it  would  not  make 
starch,  and  was  not  as  good  for  loaf  bread  as 
if  the  wheat  had  not  been  grown.  The  jury 
were  instructed  that  if  the  flour  was  defective, 
and  not  fit  for  the  ordinary  purposes  for  which 
flour  was  used,  the  plaintiff  was  entitled  to  re- 
cover as  upon  an  implied  warranty.  Whether 
the  judge  meant  the  jury  to  understand  that 
the  flour  must  be  fit  for  all  the  ordinary  pur- 
poses for  which  flour  is  used,  in  order  to  ex- 
cuse the  defendants  from  liability,  and  render 
it  merchantable,  it  is  difficult  *to  de  [*455 
termine,  as  the  testimony  showed  that  for  some 
purposes  for  which  flour  is  ordinarily  used,  to 
wit:  the  making  of  paste  for  paper-hangers,  it 
was  better  than  if  the  wheat  had  not  been 
grown ;  and  that  it  was  not  injured  for  the  pur- 
poses of  making  hard  or  ship  bread.  Judge 
Cowen,  who  delivered  the  opinion  of  the  Su- 
preme Court,  has  so  elaborately  reviewed  all 
the  cases  on  this  subject,  that  it  is  needless  to 
follow  him.  It  is  only  necessary  to  say,  that  I 
perfectly  concur  with  him  that  there  was  no 
warranty,  either  express  or  implied  in  this  case, 
according  to  the  settled  law  of  this  State.  The 
judgment  of  the  Supreme  Court,  reversing  that 
of  the  Superior  Court  of  N.  Y.  should,  there- 
fore, be  affirmed. 

By  Senator  Maison.  The  general  rule  is 
well  understood,  that  in  the  sale  of  any  article 
of  merchandise,  a  warranty  cannot  be  implied 
of  the  goodness  of  the  article,  from  the  fact 
that  a  sound  fair  price  has  been  paid,  or  agreed 
to  be  paid;  and  that  redress  cannot  be  had,  al- 
though the  article  sold  is  not  a  salable,  mer- 
chantable article,  unless  there  be  a  warranty 
of  its  soundness  or  quality,  or  unless  the  vendor 
has  been  guilty  of  fraud  in  the  sale.  In  such 
sales,  the  purchaser  can  always  protect  himself 
by  demanding  a  warranty;  if  that  be  not  re- 
quired, and  there  be  no  fraud  on  the  part  of 
the  vendor,  the  purchaser  buys  at  his  own  risk; 
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liis  judgment  is  his  only  warrantor,  and  he  has 
no  right  to  call  on  the  vendor  for  any  damages 
he  may  have  sustained,  by  the  article  being 
different  or  of  an  inferior  quality  from  that 
which  he  expected  he  was  purchasing,  the 
maxim  of  caveat  emptor  applies.  2  Bl.  Com., 
451;  Chandelor  v.  Lopas,  Cro.  Car.,  4;  Seixas  v. 
Woods,  2  Cai.,  48;  Hdden  v.  Dakin,  4  Johns., 
421;  Suoett  v.  Colgate,  20  Id.,  196;  SneU  v.  Moses, 
1  Id.,  96;  Perry  v.  Aaron,  Id.,  129;  Welsh  v. 
Carter,  1  Wend.,  185;  Conner  v.  Henderson,  15 
Mass.,  319. 

There  are,  however,  some  exceptions  to  this 
rule— cases  where  the  law  will  imply  a  war- 
ranty, thus:  If  an  article  is  sold  by  sample, 
th-.  law,  in  the  furtherance  of  fair  and  honest 
•dealing,  and  in  accordance  with  the  general 
4oO*J  understanding,  *implies  a  warranty 
that  the  bulk  shall  compare  with  the  sample; 
if  this  were  not  so,  there  would  be  no  use  nor 
object  in  selling  by  sample.  Beebe  v.  Robert,  12 
Wend.,  413;  Gallagher  v.  Waring,  9  Id.,  20; 
Waring  v.  Mason,  decided  this  term.  So  the 
law  will  imply  a  warranty,  where  there  has 
been  no  opportunity  to  inspect  the  commodity 
before  sale.  Ld.  Ellenborough,  in  Gardner  v. 
Gray,  4  Camp..  144,  lays  down  the  rule,  and  I 
Am  not  aware  of  any  decision  contradicting  it, 
that  "when  there  is  no  opportunity  to  inspect 
the  commodity,  the  maxim  of  caveat  emptor 
•does  not  apply.  He  cannot,  without  a  warranty, 
insist  that  it  shall  be  of  a  particular  quality  or 
fineness,  but  the  intention  of  both  parties  must 
be  taken  to  be.  that  it  shall  be  salable  in  the 
market  under  the  denomination  mentioned  in 
the  contract  between  them.  The  purchaser 
cannot  be  supposed  to  buy  goods,  to  lay  them 
on  a  dung  hill."  See,  also,  2  Kent,  Com.,  479, 
2ded. 

The  law  in  relation  to  the  sale  of  provisions 
stands  upon  an  entirelydifferent  footing;  there, 
out  of  regard  to  the  health  and  the  lives  of 
men,  the  law  always  implies  the  article  sold  to 
be  sound  and  wholesome,  and  fit  for  food.  3 
Bl.  Com.,  166;  Van  Bracklin  v.  Fonda,  12 
Johns.,  468.  This  implied  warranty  must  pre- 
vail in  all  cases  in  the  sale  of  provisions;  the 
party  having  an  opportunity  to  examine  the 
article,  does  not  exempt  the* vendor  from  lia- 
bility, unless  the  defect  in  the  article  be  so 
palpable  that  the  most  unskillful  and  inexperi- 
enced, can,  from  examination  or  from  inspec- 
tion, easily  detect  it,  or  the  purchaser  at  the 
time  be  informed  of  the  defect,  or  the  vendor 
informed  that  the  article  is  wanted  for  other 
purposes  than  for  food  for  man.  This  is  a 
sound  and  .salutary  principle,  and  should  be 
enforced  with  the  most  unyielding  firmness.  I 
am  aware  of  but  one  decision  in  contravention 
of  this  principle,  and  that  is  in  the  case  of  Km- 
«riton  v.  Jirigham,  10  Mass.,  197,  where  Mr.  J. 
Scwall  held  that  "There  WHS  nothing  to  be  in- 
ferred, in  the  sale  of  provisions,  which  may 
not  be  inferred  to  a  like  purpose  in  other  cases, 
where  the  calling  or  profession  of  the  seller, 
4fl7*]  the  soundness  of  the  price,  *and  the 
nature  of  the  article  sold,  have  been  made  the 
grounds  of  decision."  I  cannot  "ubscribe  to  the 
floctrine  of  that  caw.  Such  has  not  been  con- 
sidered the  law  of  this  State,  and  I  am  unwill- 
ing to  contribute  to  it-  introduction  here. 

How  far  have  these  rules,  or  any  of  them,  a 
bearing  or  application  to  the  facto  of  the  case 
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now  under  consideration?  The  plaintiff  was  a 
manufacturer  of  starch,  and  the  defendants 
knew  it;  he  had,  some  half  dozen  times  before 
the  purchase  in  question,  purchased  flour  of 
them,  and  used  it  in  making  starch;  but  there 
is  no  proof  that  the  plaintiff  purchased  this 
flour  for  that  purpose.  Indeed,  one  of  the  wit- 
nesses expressly  testifies,  and  he  is  not  contra- 
dicted, that  when  the  plaintiff  purchased,  he 
did  not  state  for  what  purpose  he  purchased 
the  flour,  or  the  use  he  intended  to  make  of  it; 
and  even  if  he  had  made  the  purchase  for  that 
object,  it  does  not  appear  that  the  defendants 
knew  it  to  be  unsound  or  unfit  for  that  pur- 
pose, and  there  is  no  pretense  that  the  defend- 
ants expressly  warranted  the  flour  as  good  for 
that  purpose.  The  main  and  important  ques- 
tion to  be  decided  in  this  case  is,  whether, 
upon  the  sale  of  this  flour,  being  an  article  of 
provisions,  the  law  does  not  imply  a  warranty 
of  its  being  good,  sound,  wholesome  and  mer- 
chantable. This  question  is  susceptible  of  a 
ready  answer,  if  the  law  be  as  before  stated. 
The  proof  is  abundant  that  the  flour  was  not 
good,  sound  or  wholesome,  and  by  necessary 
consequence,  it  was  not  merchantable.  It  is 
proved  not  to  be  good,  sound  and  wholesome 
for  the  making  of  bread;  and  although  some 
of  the  witnesses  are  of  opinion  that  it  was  good 
to  make  hard  bread,  biscuit,  crackers  and  pilot 
bread,  yet  others  do  not  hesitate  in  saying  it  is 
not  good  or  wholesome  even  for  those  pur- 
poses; and  that  if  they  knew  flour  to  be  made 
of  grown  wheat,  as  the  flour  in  controversy 
was,  they  would  not  purchase  it  at  all:  they 
do  not  consider  it  a  merchantable  article. 
These  were  facts  fit  and  proper  to  be  passed 
upon  by  the  jury,  and  they  have  found  that 
this  article  was  not  good,  wholesome  or  mer- 
chantable. 

Exception,  however,  is  taken  to  the  charge 
of  the  judge  in  this,  that  he  charged  the  jury 
"that  the  defendants  were  *liable  to  [*4f>8 
the  plaintiff  for  damages,  if  the  flour  in  ques- 
tion in  this  case  was  defective  and  unfit  for  the 
ordinary  purposes  for  which  flour  is  used."  It 
appears  to  me  that  this  charge  is  perfectly  un- 
exceptionable, and  that  the  jury  could  in  no 
manner  have  been  misled  thereby.  What  are, 
the  ordinary  purposes  for  which  flour  is  used? 
no  one  can  hesitate  to  answer  that  its  ordinary 
use  is  the  making  of  bread,  biscuit,  cake,  and 
that  it  is  otherwise  in  a  great  variety  of  ways 
used  and  worked  up  for  food.  This  would  be 
the  answer  given  ordinarily  without  the  labor 
of  a  moment's  reflection.  These  are  the  great 
primary  and  ordinary  purposes  for  which  flour 
is  used,  and  so  the  law  intends.  There  are,  it 
is  admitted,  other  uses  to  which  it  can  be  ap 
plied;  but  if  purchased  for  any  other  use,  and 
the  vendor  bo  informed  thereof,  then,  al- 
though the  article  may  not  be  good  for  foo»l, 
the  law  will  not  imply  a  warranty  of  its  being 
good  and  wholesome  for  food,  for  the  purpose 
of  enabling  the  purchaser  to  recover  under  that 
warranty  damages,  because  of  the  unsoundnesa 
or  insufficiency  of  the  article  for  the  declared 
purposes  for  which  it  is  purchased.  Seef/'/rty 
V.  VOX,  before  cited.  I  do  not  understand  the 
law  to  be,  that  in  the  sale  of  any  article  other 
than  that  which  is  used  for  fowl,  a  warranty 
will  be  implied  that  the  article  sold  is  even  a 
salable  merchantable  article,  or  fit  for  s.ime 
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use,  if  the  purchaser  has  had  an  opportunity 
of  inspecting  it.  There  can  be  no  such  im- 
plication in  such  cases,  and  the  party  must  be 
remediless  unless  he  protects  himself  by  a  war- 
ranty, or  the  vendor  has  been  guilty  of  fraud 
in  the  sale.  I  am  satisfied  the  jury  were  not 
misled  or  misdirected  by  the  judge;  that  the 
verdict  is  substantially  just,  and  the  judgment 
thereon  should  be  enforced.  The  judgment  of 
the  Supreme  Court  reversing  that  judgment 
should,  therefore,  be  reversed,  with  costs. 

By  Senator  Tracy.  In  voting,  as  I  shall, 
to  affirm  the  judgment  of  the  Supreme  Court 
in  this  case,  I  feel  that  it  is  not  possible  to  add 
much,  and  perhaps  not  necessary  to  add  any 
thing,  to  the  luminous  and  learned  opinion 
which  that  court  has  given  in  support  of  its 
judgment.  But  as  the  case  has  been  urged 
upon  this  court  in  one  view  more  strongly, 
459*]  *probably,  than  it  was  upon  the  Su- 
preme Court,  I  feel  disposed  to  express  my 
opinion  upon  it  rather  more  distinctly  than 
that  court  has  seen  occasion  to  do. 

I  have  been  accustomed  to  suppose  that  the 
rules  as  to  the  liability  of  vendors,  on  sales  of 
personal  property,  were  clearly  defined  and 
firmly  settled,  at  least  in  this  State;  but  I  am 
getting  to  learn  that  the  spirit  of  the  age,  which 
is  disposed  to  consider  nothing  settled  that  it 
imagines  susceptible  of  improvement — a  spirit 
which  regards  nothing  as  too  ancient  to  be  at- 
tacked— nothing  as  too  new  to  be  attempted,  is 
extending  its  influences  to  the  oldest  and  deep- 
est rooted  principles  of  the  common  law.  This 
event  might  not  be  so  much  regretted,  if  it 
were  proposed  to  be  brought  about  only 
through  the  open  and  responsible  agency  of 
legislation;  but  when  pursued  through  the  de- 
vious and  occult  process  of  judicial  exceptions 
and  qualifications,  it  becomes  a  subject  of  some 
solicitude  and  apprehension.  Ld.  Eldon  wisely 
remarked,  that  instead  of  struggling  by  little 
circumstances  to  take  cases  out  of  a  general 
rule,  it  is  more  wholesome  to  struggle  not  to 
let  little  circumstances  prevent  the  application 
of  the  general  rule.  But  this  principle,  in  mod- 
ern times,  has  been  so  poorly  maintained,  that 
the  profession  of  the  law,  it  seems  to  me,  is  fast 
becoming  a  matter  of  memory  rather  than  of 
reason  and  judgment;  and  the  study  of  it  is 
already  so  much  more  the  study  of  the  excep- 
tions and  evasions  of  general  principles,  than 
of  general  principles  themselves,  that  I  am 
sometimes  induced  to  think  that  as  a  science, 
the  law  would  be  better  understood,  and  as  a 
rule  of  right,  more  justly  administered,  if  the 
reports  of  judicial  decisions  for  the  last  half 
century  were  struck  out  of  existence.  We  see 
continually  that  the  qualification  or  relaxation 
of  a  general  principle,  established  by  one  re- 
ported case,  is  made  the  place  of  departure  for 
ascertaining  a  new  position  in  another,  and  this 
again  in  a  third,  and  so  on,  until  the  original 
rule,  the  natural  standard  of  the  law,  is  ob- 
scured and  utterly  lost  sight  of,  by  means  of 
intervening  artificial  measures  of  supposed  par- 
ticular justice.  The  consequence  to  be  feared 
is  that  judicial  reports,  instead  of  being  what, 
46O*]  no  doubt  it  is  intended  they  'should 
be,  beacons  and  landmarks  to  guide  the  public 
into  quiet  havens  of  security  and  repose,  may 
become  false  lights  to  decoy  into  the  whirls 
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and  shoals  of  litigation.  In  speaking  of  the 
new  and  refined  distinctions  upon  general  prin- 
ciples, which  in  his  day  were  multiplying, 
though  in  no  degree  as  rapidly  as  since,  Ld. 
Mansfield  remarked,  that  "If  our  rules  are  to 
incumbered  with  all  the  exceptions  which  in- 
genious minds  can  imagine,  there  is  no  certain 
principle  to  direct  us,  and  it  were  better  to  ap- 
ply the  principles  of  justice  to  every  case,  and 
not  to  proceed  to  more  fixed  rules."  And  much 
more  may  we  say,  in  looking  at  the  ponderous 
volumes  of  reported  cases  which  flood  the 
country,  and  are  multiplying  with  a  rapidity 
that  no  diligence  can  keep  pace  with,  that  rath- 
er than  that  the  science  of  the  law  should  have 
to  be  sought  in  the  exceptions,  qualifications 
and  ingenious  evasions  of  general  rules,  made 
and  to  be  made  by  innumerable  judges,  the 
records  of  which  are  to  be  spread  through 
thousands  of  volumes,  it  were  better  to  aban- 
don all  attempts  to  preserve  a  written  system 
of  jurisprudence,  and  to  revert  at  once  to  that 
species  of  administrative  justice  commended 
by  Cicero,  when  "Amims  auctoritatibvs,  ipsa 
re  et  ratione  exquirere  potssumus  terilatem." 

In  the  earliest  history  of  the  common  law, 
the  distinction  between  its  rules  and  those  of 
the  civil  law  in  respect  to  the  liability  of  vend- 
ors, was  marked  and  acknowledged.  More 
than  200  years  ago,  Ld.  Coke,  in  speaking  of 
it,  says:  "The  civil  law  binds  every  man  to 
warrant  the  thing  he  selleth,  albeit  there  be  no 
express  warranty;  but  the  common  law  bindeth 
him  not,  unless  there  be  a  warranty  in  deed  or 
in  law."  And  Popham,  who,  in  the  language 
of  Ch.  J.  Eyre,  was  "a  very  able  judge,"  says 
Dyer,  75:  "If  I  have  an  article  which  isdefect- 
ive,  whether  victuals  or  anything  else,  and  I, 
knowing  it  to  be  defective,  sell  it  as  sound, 
and  so  represent  or  affirm  it,  an  action  upon 
the  case  lies  for  the  deceit;  but  although  it  be 
defective,  if  that  is  unknown  to  me,  although 
I  represent  or  affirm  it  to  be  sound,  no  action 
lies  unless  I  warrant  it  to  be  sound." 

Originally,  the  only  implied  warranty  or 
warranty  in  law,  as  distinguished  from  a  war- 
ranty in  fact  on  the  sale  of  personal  property, 
*was  that  of  ownership  by  the  vendor.  [*46 1 
Afterwards  the  sale  of  goods  by  sample  was 
held  to  imply  a  warranty  that  the  bulk  of  the 
goods  corresponded  in  quality  with  the  speci- 
men exhibited;  then,  in  case  of  goods  not  pres- 
ent at  the  sale,  and  consequently  not  suscepti- 
ble of  inspection  by  the  buyer,  a  warranty 
was  implied  that  they  were  of  the  general 
denomination  or  nature  represented ;  then, 
though  the  goods  were  present  and  suscepti- 
ble of  inspection  by  the  buyer,  yet  if  not  act- 
ually inspected,  a  warranty  was  implied  that 
they  were  of  the  description  and  quality  rep- 
resented in  the  invoice  or  sale  bill,  this,  how- 
ever, is  rather  on  the  ground  that  the  writing 
amounts  to  an  express  warranty  in  fact.  Then, 
where  goods  are  sold  by  the  manufacturer  of 
them,  a  warranty  has  been  implied  that  they 
are  of  a  merchantable  quality;  then,  where 
goods  are  sold  for  a  particular  purpose,  a  war- 
ranty that  they  are  fit  for  that  purpose.  Fin- 
ally, in  Jones  v.  Bright,  5  Bing.,  533,  Ch.  J. 
Best  is  disposed  to  consider  the  law  as  resolv- 
ing itself  into  this:  "that  if  a  man  sells  gener- 
ally, he  undertakes  [warrants]  that  the  article 
is  fit  for  some  purpose,  viz. :  that  it  is  mer- 
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chantable;  and  if  he  sells  for  a  particular  pur- 
pose, he  undertakes  [warrants]  that  it  is  flt  for 
that  particular  purpose."  Thus  the  English 
courts,  in  a  circle  of  about  200  years,  by  the 
process  of  finding  a  new  principle  in  each  de- 
parture from  the  old  one,  by  extending  each 
case  a  little  beyond  the  rule  of  the  case  imme- 
diately preceding  it,  instead  of  measuring  it 
by  the  original  standard  principle,  have  gradu- 
ally but  completely  subverted  the  common  law 
maxim  of  caveat  emptor ,  and  effectually,  though 
perhaps  undesignedly,  substituted  for  it  the 
repudiated  principle  of  the  civil  law,  which,  as 
Ld.  Coke  quaintly  but  correctly  states  it  "binds 
every  man  to  warrant  the  thing  he  selleth,  al- 
beit there  be  no  express  warranty."  Some  cases 
with  us,  and  especially  some  propositions  in 
the  case  of  Gallagher  v.  Waring,  9  Wend.,  20, 
would  seem  to  indicate  that  our  courts  are 
upon  the  same  pilgrimage;  but  the  qualifica- 
tion of  those  propositions,  in  the  opinion  of 
the  Supreme  Court  in  the  present  case,  and  es- 
pecially the  decisive  and  enlightened  views  ex- 
462*J  pressed  upon  *the  whole  subject,  I  am 
happy  to  say,  afford  satisfactory  assurance  that 
there  is  no  disposition  to  adopt  further  changes, 
which,  it  is  well  remarked,  "would  at  best  un- 
settle inveterate  habits  of  business,  and  intro- 
duce a  vast  amount  of  litigation."  In  this 
connection,  I  will  add,  in  the  words  of  a  dis- 
tinguished jurist:  "The  common  law  affords 
to  every  one  reasonable  protection  against 
fraud  in  dealings;  but  it  does  not  go  to  the  ro- 
mantic length  of  giving  indemnity  against  the 
consequences  of  indolence  and  folly,  or  a  care- 
less indifference  to  the  ordinary  and  accessible 
means  of  information." 

For  one,  I  am  not  disposed  to  go  beyond 
what  the  courts  of  this  State  have  heretofore 
gone  in  furtherance  of  the  doctrine  of  implied 
warranty  ;  and,  indeed,  I  am  constrained  to 
think  that  in  some  instances,  even  they  have 
allowed  the  hardship  of  the  case  to  outweigh 
considerations  of  public  policy,  and  in  the 
pursuit  of  particular  justice,  have  confused  a 
little  the  certainty  and  simplicity  of  a  rule, 
which,  if  firmly  adhered  to  by  courts,  would 
soon  come  to  be  universally  heeded  by  con- 
tracting parties.  This  remark  certainly  must 
be  considered  well  founded,  if  the  case  of  Gal- 
lagher v.  Waring  can  be  construed  as  sustain- 
ing either  of  the  propositions  advanced  by  Cti. 
J.  Best,  in  the  before  cited  case  of  Jones  v. 
Bright.  Not  that  I  would  contend  that  both 
those  propositions  may  not  be  correct,  if  they 
had  been  restricted  in  their  application  to  cases 
of  the  same  nature  as  that  in  which  they  were 
advanced,  which  was  an  action  of  fraud, 
founded  upon  an  executory  sale.  There  the 
plaintiff  applied  to  the  defendant,  a  manufac- 
turer, for  (he  article;  and  the  defendant,  know- 
ing the  particular  purpose  for  which  the  arti- 
cle wan  wanted  said:  "I  will  supply  you  well." 
The  action  was  on  the  case  in  the  nature  of  de- 
ceit, and  it  was  held  that  the  plaintiff  on  the 
proof  was  entitled  to  recover  damages.  In  this 
aspect  of  that  cane,  the  correctness  of  the  de- 
cision of  it  need  not  bo  controverted  ;  for  I 
suppose  it  has  never  been  doubted,  that  under 
a  contract  to  sell  goods  of  a  particular  descrip- 
tion, if  goods  are  delivered  which  do  not  an- 
swer the  description,  the  contract  is  not  ful- 
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filled  ;  and  if  they  are  latently  defective  and, 
therefore  *received  by  the  purchaser,  [*463 
and  by  him,  ignorant  of  the  defect,  so  disposed 
of,  that  he  has  not  his  remedy  by  a  return  of 
them,  he  may  maintain  an  action  against  the 
seller  for  deceit,  upon  satisfactory  proof  that 
he  practiced  it.  But  it  would  be  an  anomaly 
if  he  could  recover  damages  for  a  fraud,  with- 
out some  proof  that  it  had  been  committed  by 
the  defendant.  A  case  like  this,  however,  is 
very  distinct  in  its  nature  from  those  of  executed 
sales,  where  the  article  passes,  without  any 
words,  from  the  seller  to  the  purchaser.  In 
such  a  case,  to  imply  a  warranty  of  anything 
whatever  except  title  in  the  vendor,  much  more 
to  imply  a  warranty  that  the  article  is  mer- 
chantable; or  if  the  purchaser  happens  to  sig- 
nify the  purpose  for  which  he  wishes  the  ar- 
ticle, to  imply  a  warranty  that  it  is  fit  for  that 
particular  purpose,  is  necessarily  to  subvert 
the  common  law  principle,  that  the  risk  of  the 
sale  is  with  Uie  purchaser,  and  to  substitute 
for  it  the  loose  and  litigous  principle  of  the 
civil  law,  that  the  quality  of  the  article  must 
correspond  with  the  price  given  for  it.  And 
here  I  will  say,  that  if  as  a  judge  I  possessed, 
what  no  judge  does  possess,  the  power  of  de- 
termining which  of  the  two  rules  should  here- 
after prevail  in  this  State,  I  should  not  hesitate 
to  prefer  the  rule  of  the  common  law,  as  ex- 
ceedingly better  fitted  both  for  its  certainty 
and  general  justice  to  the  transactions  of  a  com- 
mercial community,  than  that  of  the  civil  law. 
Indeed,  one  has  only  to  run  his  eye  over  the 
refined  distinctions  and  subtle  inventions  to 
which  the  civilians  have  been  obliged  to  resort, 
in  order  to  give  practical  efficacy  to  their  rule 
of  caveat  venditor  in  communities,  where  the 
great  principles  of  free  trade  are  less  under- 
stood and  far  less  regarded  than  in  our  own, 
to  be  convinced  that  its  application  to  our  ex- 
tensive and  complicated  traffic,  if  not  absolute- 
ly impracticable,  would  at  least  be  attended 
with  a  great  increase  of  litigation  and,  conse- 

?uently,  with  new  embarrassments  upon  trade, 
a  addition  to  this  consideration,  it  may  be  re- 
marked, that  the  broad  discretion,  as  well  as 
the  nice  discrimination  which  the  judicial  ad- 
ministration of  such  a  rule  must  require,  though 
not  incompatible  with  the  course  of  proceed- 
ings under  the  civil  law  organization  of  courts, 
would  be  very  unsuited  *to  the  com-  [*4O4 
mon  law  institution  of  trial  by  jury,  and  be 
productive  of  greater  confusion  of  right,  and 
more  frequent  injustice  in  our  courts,  than  in 
those  organized  under  the  civil  law.  In  short, 
I  am  satisfied  with  the  rule  of  the  common 
law,  notwithstanding  the  occasional  hardships, 
which,  under  it,  as  under  all  fixed  rules,  may 
occur;  and  I  am  disposed  to  adhere  to  it  close- 
ly, not  only  because  of  the  solemn  obligation 
upon  us  as  judges  to  administer  the  law  as  we 
shall  find  it  to  be.  but  also  because  I  am  firmly 
persuaded  that  it  is  the  most  honest  and  salu- 
tary general  rule  that  can  bo  established  on 
the  subject. 

In  the  present  case,  stress  has  been  laid  on 
the  fact  that  the  article  sold  wax  flour,  and  it 
has  been  nasumed  and  apparently  conceded 
through  the  whole  case,  that  in  the  sale  of  pro- 
visions, or  articles  chiefly  used  for  food,  some 
different  rule  as  to  an  implied  warranty  exists, 
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than  has  been  clearly  established  in  respect  to 
other  articles  of  ti»de.  I  am  not  aware  that 
such  a  distinction  is  well  founded,  either  on 
principle  or  authority.  It  is  already  seen,  that 
in  Popham's  time  the  rule  was  considered  gen- 
eral, including  "victuals"  as  much  as  other  ar- 
ticles; and  the  expression,  3  Bl.  Com.,  166,  to 
the  contrary,  seems  to  be  an  unsupported  dic- 
tum, borrowed  probably  from  the  civil  law, 
which  has  not  since,  that  I  am  aware  of,  been 
sustained  by  judicial  decisions,  and  certainly 
has  been  in  some  cases  denied,  particularly  in 
Emerson  v.  Brigham,  10  Mass. ,  94.  Blackstone, 
though  a  lucid  and  most  agreeable  commenta- 
tor, and  a  writer  to  whom  the  profession,  espe- 
cially in  this  country,  is  under  the  deepest  obli 
gations,  has,  however,  never  been  received  by 
the  English  courts  as  very  high  authority.  La. 
Redesdale,  1  Sch.  &  L.,  327,  said:  "  lam  al- 
ways sorry  to  hear  Mr.  J.  Blackstone's  Com- 
mentaries cited  as  authority;  he  would  have 
been  sorry  himself  to  hear  the  hpok  so  cited  ; 
he  did  not  consider  it  such."  The  case  of  Van 
Bracklin  v.  Fonda,  12  Johns.,  468,  which  has 
been  supposed  to  extend  the  doctrine  of  im- 
plied warranty  to  the  sale  of  provisions,  will 
not  be  found,  on  examination,  to  support  that 
position.  It  was  a  decision  upon  a  certiorari 
to  a  justice's  court,  and  the  action  was  on  the 
4G5*J  case,  in  the  nature  *of  deceit  for  sell- 
ing the  beef  of  a  cow  which  the  defendant 
knew  to  be  diseased.  The  court,  in  giving  its 
judgment,  state  the  proof  to  have  been  that  the 
beef  was  unsound  and  unwholesome,  and  that 
the  defendant  knew  that  the  animal  was  dis- 
eased and  did  not  communicate  the  fact,  and 
adds:  "In  the  present  case  the  concealment 
that  the  animal  was  diseased  is  equivalent  to 
the  suggestion  that  she  was  sound.  This  de- 
cision, therefore,  is  within  the  general  rule  that 
each  party  is  bound,  in  every  case,  to  com- 
municate to  the  other  his  knowledge  of  mate- 
rial facts,  if  he  knows  the  other  to  be  ignorant 
of  them,  and  they  be  not  open  and  naked,  or 
equally  within  the  reach  of  his  observation.  At 
any  rate,  the  case  can  in  no  way  be  regarded 
as  extending  the  doctrine  of  implied  warranty; 
the  action  being  founded  upon  fraud  and  not 
upon  contract.  In  the  case  now  under  consid- 
eration there  is  no  evidence  or  even  pretense 
of  fraud.  The  buyer  and  the  seller  both  had 
equal  means  of  knowing,  and  equal  knowledge 
of  the  article  sold.  The  defect  was  latent,  and 
of  a  character  which,  though  it  deteriorated  the 
quality  and,  consequently,  somewhat  dimin- 
ished the  value  of  the  article,  did  not  absolute- 
ly change  its  nature  or  render  it  utterly  unfit 
for  the  ordinary  purposes  for  which  it  is  used. 
Nor  can  the  proof  be  regarded  as  establishing 
what  everyone  knows  to  be  otherwise,  that  the 
defect  proved  made  the  article  unwholesome 
in  the  sense  of  endangering  the  public  health. 
The  evidence,  in  this  respect,  is  to  be  construed 
with  regard  to  the  universal  knowledge  of  the 
degree  of  unwholesomeness  that  belongs  to 
flour  made  of  grown  wheat.  la  short,  the 
case  presents  nothing  but  what  must  be  found 
in  every  case  where  there  is  neither  express 
warranty,  misrepresentation  nor  concealment 
by  the  seller,  and  the  article  proves  to  be  of  a 
quality  inferior  to  the  expectation  of  the  par- 
ties. And  I  know  no  principle  upon  which  the 
plaintiff's  right  to  recover  damages  can  be  main- 
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tained  short  of  the  principle,  which  has  never 
found  place  in  the  common  law  that  a  sound 
price  of  itself  imports  the  warranty  of  a  sound 
article. 

*On  the  question  being  put — shall  [*466 
this  judgment  be  reversed? — the  members  of 
the  Court  divided  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  J.  Beardsley,  Beckwith, 
Huntington,  J.  P.  Jones,  Lawyer,  Loomis,  Mai- 
son,  Spraker — 9. 

In  the  negative — The  CHANCELLOR, and  Sen- 
ators L.  Beardsley,  Dickinson,  Downing,  Ed- 
wards, Johnson,  Lacy,  McLean,  Mack,  Paige, 
Powers,  Seger,  Tracy,  Wager,  Willes—15. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 17  Wend..  267. 

Distinguished— 43  Am.  Dec.,  678,  679. 

Cited  in— 23  Wend.,  351 :  2  Hill,  608;  1  Denio.  386 ; 
5  N.  Y.,  86.  99 ;  21  N.  Y.,  566  :  3  Barb.,  331 ;  7  Barb.. 
20 ;  26  Barb.,  142 ;  1  Bos.,  486 :  3  E.  D.  S.,  327. 379 ;  6 
Daly,  389 ;  3  Leg.  Obs.,  72 ;  110  Mass.,  321  ;  35  Am. 
Dec.,  574 ;  43  Am.  Dec.,  678  ;  14  Am.  Rep.,  609  (110 
Mass.,  321) ;  41  Am.  Rep.,  432  (27  Kan.,  664). 


STALL  ET  AL.  D.  THE  CATSKILL  BANK. 

Partnership —  When  Firm  is  Bound  by  Acts  of 
Individual  Member — Negotiable  Paper — Com- 
petency of  Witnesses — Belief  of  Witness  as  to 
His  Interest — Credibility. 

The  liability  of  partners  considered,  where  the 
name  of  the  firm  as  indorsere  of  a  promissory  note 
is  affixed  by  one  of  the  partners,  for  the  accommo- 
dation of  a  third  person,  in  a  matter  not  relating  to 
the  business  of  tne  firm,  without  the  knowledge  or 
assent  of  the  others,  and  the  note  is  passed  into  the 
hands  of  a  bona  fide  holder.  The  cases  upon  this  sub- 
ject reviewed  afid  commented  upon  by  the  Chancel- 
lor and  by  Senator  Tracy. 

In  an  action  by  a  bank  for  the  recovery  of  a  prom- 
issory note,  it  is  no  objection  to  the  competency  of 
a  witness,  that  he  had  been  a  stockholder  and  had 
sold  out  his  interest  to  avoid  an  objection  to  his 
competency,  although  he  avow  his  intention  of  re- 
possessing himself  of  the  stock,  and  declare  that  he 
expects  to  obtain  it  at  the  same  price  at  which  he 
had  sold  ;  there  being  no  understanding,  however, 
between  him  and  his  vendee,  that  the  stock  should 
be  re-transferred.  The  objection  in  such  case  goes 
only  to  the  credibility  of  the  witness. 

The  belief  of  a  witness  that  he  is  interested  in  the 
event  of  a  suit,  or  a  feeling  of  honorary  obligation 
to  the  party  calling  him.  it  seems,  is  no  objection  to 
his  competency,  if  in  fact  he  has  no  legal  or  equita- 
ble interest  in  the  event  of  the  suit. 

Citations— 2  Hill  L.  R.  (S.  C.).  442 :  3  Wend.,  296 ;  2 
Cow.,  770 ;  4  Taunt.,  326 ;  1  Str..  129;  4  Mur.,  46;  Talt, 
Ev.,  351 :  8  Johns,,  428 ;  6  Rob.  Adm.,  269,  n.;  4  Har.  & 
McH..  342 ;  2  J.  J.  Marsh.,  390 ;  1  Camp..  144 ;  6  Conn., 
365 ;  9  Johns.,  219 ;  4  Wend.,  292 ;  4  Bibb  (Ky.).  330 ;  4 
Serg.  &  R.,  227 ;  Gresl.  Ev.,  253 ;  5  Rob.  Adm.,  343,  n.; 
1  Hayw..  256;  7  Wend.,  158, 309;  14  Wend..  133, 139. 141, 
146 ;  13  East,  175 ;  2  Cai.,  246 ;  2  Johns.,  300 ;  4  Johns., 
251 ;  16  Johns.,  34;  16  Johns.,  154. 


NOTE.— Partnership—  Power  of  individual  partner 
to  bind  the  firm.  See  Mercein  v.  Andrus.  10  Wend., 
461,  note,  and  other  notes  cited ;  Whitaker  v.  Brown, 
16  Wend.,  505,  note ;  Baker  v.  Stackpoole,  9  Cow., 
420  note,  and  other  notes  cited. 

A  promissory  note,  made  in  the  firm's  name  by  a 
member  of  the  firm,  is  valid  in  the  hands  of  a  bona 
fide  holder.  Wells  v.  Evans,  20  Wend.,  251 :  Bank  of 
Rochester  v.  Monteath,  1  Den.,  402 ;  First  Nat.  Bank 
v.  Morgan,  73  N.  Y.,  593 ;  Bank  St.  Albans  v.  Gilli- 
land.  23  Wend.,  311 ;  Catekill  Bank  v.  State,  15  Me.,364; 
Collier  v.  Cross,  20  Ga.,  1 ;  Boardman  v.  Gore,  15 
Mass.,  331 ;  Walworth  v.  Henderson,  9  La.  Ann..  339; 
Roth  v.  Colvin,  32  Vt.,  125 ;  Duncan  v.  Clark,2  Rich., 
587 ;  Rich  v.  Davis,  4  Cal.,  22 ;  6  Cal.,  141 ;  Haldeman 
v.  Bank  of  Middletown,  28  Pa.  St..  440. 
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TERROR  from  the  Supreme  Court.  This  was 
Jj  an  action  by  the  Catskill  Bank  against 
Jacob  I.  Stall,  John  I.Traver  and  Henry  Teats, 
Jr.,  on  a  promissory  note  drawn  by  one  Ed- 
ward Shook,  for  the  sum  of  $1,000,  payable  to 
the  defendants,  who  transacted  business  to- 
gether under  the  partnership  name  of  J.  I.  Stall 
467*]  &  Co.  The  note  was  indorsed  *by  Teats, 
one  of  the  defendants,  in  the  partnership  name, 
for  the  accommodation  of  Shook,  the  maker  of 
the  note.  Stall  did  not  know  of  the  transaction 
at  the  time  of  the  indoisement,  and  never  gave 
his  assent  to  it.  Shook  sent  the  note  to  a  Mr. 
Outwatec,  requesting  him  to  have  it  presented 
at  the  Catskill  Bank  for  discount.  Cutwater 
sent  an  agent,  of  the  name  of  Reynolds,  to  the 
Bank  for  that  purpose,  but  the  note  was  not 
then  discounted.  A  day  or  two  afterwards, 
Traver,  one  of  the  firm  of  J.  I.  Stall  &  Co.,  de- 
sired Reynolds  to  offer  the  note  again  for  dis- 
count at  the  Bank.  Reynolds  went  according- 
ly, and  on  his  way  to  Catskill  obtained  the 
name  of  another  person  as  an  additional  in 
dorser,  presented  the  note  at  the  Bank,  and  it 
was  then  discounted.  Reynolds  informed  the 
cashier  that  Traver  resided  at  Redbook,  and 
substantially  told  him  to  direct  such  letters  as 
he  might  wish  to  send  to  the  parties,  to  Red- 
hook.  The  cashier,  H.  Hill,  Jr.,  testified  that 
he,  as  notary  of  the  Bank,  protested  the  note 
and  sent  a  notice  of  protest,  directed  to  the  de- 
fendants in  their  partnership  name,  per  mail 
to  Redhook.  Stall,  who  alone  defended  this 
suit,  proved  that  the  place  of  business  of  his 
firm  was  in  the  Town  of  Milan,  and  that  there 
was  a  postofflce  in  that  town.  When  Mr.  Hill 
was  called  as  a  witness,  he  was  objected  to  on 
the  ground  of  interest ;  whereupon  he  was 
sworn  on  his  voirdire.  and  testified  that  at  noon 
of  the  dav  of  the  trial  of  the  cause  he  was  a  • 
stockholder  in  the  Catskill  Bank  ;  that  under- 
standing  he  would  be  called  as  a  witness  in  the 
cause,  he  sold  out  his  stock  to  bis  brother-in- 
law,  Mr.  Hopkins,  who  paid  him  for  the  same; 
that  he  expected  to  get  it  back  again,  upon  \ 
paying  the  same  that  he  got  for  his  stock  ;  that 
t  IHTC  was  no  understanding.bowever.that  Hop- 
kin-  should  re-transfer  or  sell  it  back  to  him, 
luit  he  expected  that  be  would  do  as  he  should  i 
request  him,  and  that  he  expected  he  would  j 
re-transfer  it  to  him.  He  further  testified  j 
that  he  had  no  interest  in  the  event  of  the  | 
suit,  and  that  it  would  make  no  difference  to 
tin-  plaintiffs  whether  they  recovered  or  not. 
as  they  were  fully  indemnified.  The  circuit 
judge  ruled  in  favor  of  the  competency  of  the 
witness,  and  he  was  sworn  in  chief.  The  coun- 
sel for  the  defendant  excepted.  Mr.  Hill  tenti- 
4<$H*]  fled  that  *he  understood  from  Rey- 
nolds, the  agent  of  Outwater  and  Traver.  that 
the  money,  if  the  note  was  discounted,  would 
be  paid  out  by  the  firm  of  J.  I.  Stall  &  Co.  in 
the  purchase  of  grain.  As  to  this  point,  Rey- 
nolds testified  that  he  did  not  recollect  what  he 
told  Mr.  Hill  as  to  whom  the  money  was  for, 
but  he  told  him  whatever  he  was  directed  by 
Traver.  He  also  testified  that  he  did  not  know 
for  win..,,  benefit  the  money  was.  The  evi- 
dence being  closed,  the  defendants'  counsel  in 
slated,  among  other  things,  that  whether  the 
plaintiff*  or  their  agents  were  or  were  not  in- 
formed for  whom  the  note  was  discounted, 
they  were  not  entitled  to  recover,  because  it 
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had  been  proved  affirmatively  that  the  name  of 
the  firm  was  indorsed  by  Teats  when  Stall  was 
not  present,  and  without  his  knowledge  ;  that 
the  indorsement  was  made  for  the  exclusive 
benefit  of  Shook  the  maker  of  the  note,  and 
was  in  nowise  connected  with  the  business  of 
the  firm.  It  was  also  insisted  that  the  notice  of 
protest  was  insufficient.  The  judge  charged 
the  jury  that  the  notice  of  protest  was  suffi- 
cient, and  upon  the  other  point  in  the  case, 
"that  if  the  plaintiffs  had  any  knowledge  that 
the  note  in  question  was  indorsed  by  Teats 
without  the  knowledge  of  Stall  for  the  benefit 
of  another  person,  they  could  not  recover;  but 
that  the  plaintiffs  being  the  holders  of  the  note 
as  negotiable  paper,  were  entitled  to  recover 
against  the  defendant  Stall,  if  they  received 
the  note  in  good  faith,  without  knowledge  that 
Stall  had  not  assented  to  the  indorsement,  al- 
though it  was  indorsed  by  one  of  the  partners 
in  the  name  of  the  firm,  without  his  knowledge 
or  assent  and  for  the  accommodation  and  ben- 
efit of  the  drawer  alone."  The  jury  found  a 
verdict  for  the  plaintiffs.  The  defendant  hav- 
ing excepted  to  the  charge  of  the  judge  and  to 
the  decisions  made  by  him  during  the  trial,  ap- 
plied to  the  Supreme  Court  on  a  bill  of  excep- 
tions for  a  new  trial;  which  application  was  de- 
nied, and  judgment  rendered  for  the  plaintiffs. 
See  opinion  delivered  in  Supreme  Court,  15 
Wend.,  366.  The  defendant  sued  out  a  writ  of 
error. 

The  cause  was  argued  in  this  court  by, 
*Mr.  C.  Bushnell.  for  plaintiff  in  [»469 
error. 

Mr.  M.  T.   Reynolds,  for  defendants  in 
error. 

Points  insisted  on  in  behalf  of  plaintiff  in  error. 
I.  The  plaintiff  in  error.  Jacob  I.  Stall,  was 
not  bound  to  the  defendants  in  error,  on  the 
indorsement  of  the  note  in  question,  because  : 
1.  The  indorsement  of  Jacob  I.  Stall  &  Co's 
name  on  the  note  was  not  in  the  business  of 
the  firm, nor  for  the  benefit  of  the  firm,  or  of  any 
rnerriber  of  the  firm,  nor  with  the  authority, 
knowledge  or  consent  of  Jacob  I.  Stall.  Rk.  v. 
Bowen,  7  Wend.,  158;  Boydv.  Plumb,  Id.,  309; 
Laterty  v.  Bnrr,  1  /J.,529;  Livingston  v.  Haiti?. 
2  Cai.,246;  -Sawn  v.  Tyriejd.  2.  As  this  note  was 
repeatedly  presented  to  the  cashier  in  an  un- 
finished state, by  a  man  who  was  not  the  owner. 
payee  or  indorser,  nor  the  agent  of  either;  and 
who  did  not  pretend  that  the  note  had  yet 
a  valid  existence,  with  available  ownership  in 
any  person  ;  these  circumstances,  with  the  nat- 
ure of  the  transaction,  were  intrinsically  notice 
to  the  cashier  (hut  he  was  dealing  with  the 
drawer  of  the  note,  and  that  the  names  indorsed 
were  for  his  accommodation,  and  as  his  sure 
ties.  Brown  v.  Tabfr.  5  Wend..  506;  Uringttnn 
v.  Rootmelt.  4  Johns..  271.  272.  by  Kent.  Ch. 
J.  ;  Green  v.  Drakin,  2  Stark..  207.  3.  The 
plaintiffs  Inflow  were  original  parties  to  the 
note,  «s  t  In-  cashier  well  knew  they  would  be 
when  he  took  it  ;  and  against  such  original 
parties  it  is  a  good  defense  that  the  name  of 
any  defendant  was  put  on  it  for  an  illegal  pur- 
pose, without  authority,  and  without  consid- 
eration ;  that  the  consideration  has  failed;  that 
the  note  was  delivered  as  an  escrow,  frartnn 
v.  Pearton,  7  Johns..  26;  Y<illftt  v.  Pnrktr.  6 
Wend.,  619,  620;  7Vr>/>fcv.  Xwgara  C.  P.,  12 
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Id.,  246.  4.  The  representations  of  the  drawer 
of  a  note,  or  or  his  agent,  cannot  in  any  way 
be  made  available  evidence  in  favor  of  the  first 
holders  against  a  person  who  was  ignorant  of 
the  note,  and  of  such  representations  at  the 
time,  and  who  never  authorized  or  consented 
thereto,  especially  if  such  representations  are 
false.  Gansevoort  v.  Williams,  14  Wend.,  135. 
47O*J  138,  139.  5.  Public  *policy  forbids  it. 
If  a  copartner  is  held  liable  in  such  a  case  the 
weak  will  fall  into  the  temptation  ;  the  dis 
honest  will  practice  frauds  with  impunity;  and 
private  rights  and  public  morals  will  both  be 
sacrificed  or  in  imminent  danger,  unless  co- 
partnerships (which  should  be  encouraged), 
are  abandoned.  6.  The  rights  of  all  parties  will 
be  fully  protected,  and  without  inconvenience, 
by  imposing  on  the  first  holder  the  necessity 
of  ascertaining  that  all  the  names  on  the  note 
are  there  by  proper  authority. 

II.  The  circuit  judge  erred  in  charging  the 
jury  that  the  plaintiffs  below  were  entitled  to 
recover  if  they  received  the  note  in  good  faith, 
without  knowledge  that  Stall  had  not  assented 
to  the  indorsement,  because:  1.  For  the  reasons 
above  stated,  the  cashier  was  bound  to  ascer- 
tain that  Stall  had  assented  to  the  note, or  that  it 
was  in  fact  in  the  business  of  the  firm, before  he 
and  a  stranger  to  the  firm  could  make  the  note 
a  valid  security  against  the  firm.  2.  Becauseln 
such  case,  ignorance,  if  he  was  ignorant,  was 
his  own  fault,  and  not  the  fault  of  Stall;  and  if 
there  must  be  a  loss,  "it  should  fall  on  the  one 
who  has  enabled  a  third  person  to  occasion  the 
loss,  and  not  on  the  innocent."    Vallett  v.  Par- 
ker, 6  Wend.,  620;  Lickbarrow  v.  Mason,  2  T. 
R.,  70,  Ashurst,  J. 

III.  There  was  not  legal  notice,  actual  or 
constructive,  to  Jacob  I.  Stall  or  to  Jacob  I. 
Stall  &  Co.,  of  the  dishonor  of  the  note,  nor 
any  diligence  to  excuse  the  want  of  notice.  1. 
There  was  a  postoffice  in  the  town,  and  near 
the  residence  of  Stall,  and  store  of  the  firm, 
and  no  notice  was  directed  there  or  to  the  town. 
2.     There  were  two  postofflces  in  the  town 
where  Traver  lived,   nearer  than  the  one  to 
which  notice  was  sent,  and  one  of  them  was  in 
the  village  where  he  lived.     Chapman  v.  Lis- 
combe,  1  Johns., 294;  Ireland  v. Kip,  ll/d,232; 
Bk.  v.  De  Mott,  13  Id.,  432.  3.  The  cashier  was 
informed  where,  in  what  village,  each  one  of 
the  firm  resided,  and  in  what  village  the  firm 
did  business.     Bk.  v.  Howlett,  4  Wend.,  328  ; 
Cuyler  v.  Nellis,  Id.,  399  ;  Reid  v.   Payne,  16 
Johns.,  218. 

IV.  The  circuit  judge  erred  in  charging  the 
jury,  that  if  the  cashier  inquired  of  Reynolds 
471*]  as  to  the  residence  of  the  Endorsers, 
and  was  informed  by  him  that  Redhook  was 
the  place  nearest  and  most  proper  to  direct  a 
notice  to  them,  it  was  sufficient  diligence,  and 
that  the  notice  sent  to  Redhook  charged  the 
defendant,   because  :    1.    His  representations 
were  not  authorized  by  Stall.  2.  His  represen- 
tations as  to   the  residence  of  the  indorsers 
showed  that  they  did  not  reside  at  Redhook, or 
where  it  was  proper  to  send  a  notice  for  them 
to  Redhook  office.  3.  The  cashier  had  no  right  to 
act  on   the  opinion  of  the  witness,  contrary 
to  the  law  which  required  a  notice  to  be  sent  to 
the  postoffice  nearest  to  them. 

V.  Hiland  Hill  was  improperly  admitted  as 
a  witness  for  the  plaintiffs,  and  without  histes- 
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timony  the  verdict  must  have  been  for  the  de- 
fendant, because:  1.  The  sale  of  bis  stock  was 
collusive,  and  fraudulent  as  it  regarded  the  de- 
fendant— was  a  mere  artifice  to  enable  him  to 
testify  for  his  own  benefit — and  was  not  bona 
fide;  and  his  interest  was,  in  fact,  the  same  as 
if  he  had  not  pretended  to  sell  his  stock.  12 
Vin.,  12,  sec.  38;  Tr.  of  Lawingburg  v.  Will- 
ard,  8  Johns,  328;  Frothingfiam  v.  Greenwood, 
1  Str.,  129;  Richardson  v.  Hunt,  2  Munf..  148; 
Plumlt  v.  Whiting,  4  Mass.,  518;  Peter  v.  Bratt, 
4  Harr.  &  McH.,342;  SkUlenger  v.Bolt,!  Conn., 
147.  2.  The  witness  testified  under  the  full 
conviction  and  expectation  of  deriving  benefit 
from  bis  testimony.  1  Str.,  129;  2  Stark.  Ev., 
746,  747;  Peyton  v.  Haliett,  1  Cai.,  364,  379.  3. 
There  is  intrinsic  evidence  that  he  testified  un- 
der such  bias,  and  uncandidly;  or  that  under 
such  bias  he  had  forgotten  what  he  should  have 
remembered.  Powell  v.  Gordon,  2  Esp.,  735. 
Innis  v. Miller,  2  Dall.,  50;  Me  Veavghv.  Goods, 
1  Id.,  62;  Moore  v.  Hitchcock,*  Wend.,  296,297. 

Points  insisted  on  in  behalf  of  defendants  in  error. 

I.  Hill,  having  transferred  his  stock  to  Hop- 
kins, was  devested  of  all  interest,  and  a  com- 
petent witness.  The  hope  or  belief  of  witness 
that  Hopkins  would  re  transfer  the  stock  to 
him,  went  to  his  credibility  only,  and  not  to 
his  competency.  VanNuysv.  Terhune,  3  Johns. 
Cas.,  82;  Gilpin  v.  Vincent,  9  Johns., 219;  Bk.  v. 
SmaJley,  2  Cow.,  770;   Williams  v.  Matthews,  3 
Id.,  252  ;  Ins.  Co.   v.    Cadwell,  3  Wend.,  296; 
* Moore  v.  Hitchcock,  4  Id.,  292  ;  Ten  [*472 
Eyekv.Bill,5Id.,  55. 

II.  Notice  to  an  indorser  is  a  question  of 
reasonable  diligence,  compounded  of  law  and 
fact,  and  to  be  submitted  to  a  jury.  In  this  case 
the  notary  used  reasonable  diligence  in  making 
the  inquiry,  and  was  justified  in  sending  the 
notice  to  Redhook,  inasmuch  as  Reynolds,  the 
person  who  presented  the  note  for  discount, 
told  the  cashier,  Hill   that  Traver  lived  at  Red- 
hook, and  that  by  directing  letters  to  that  place, 
they  would  get  them  sooner  than  anywhere 
else.   Taylor  v.  Bryden,8  Johns,  173;  Chapman 
v.   Liscombe,   1    Id.,    294;    B~k.   v.    Smith,  18 
Id.,  230;  Bk.  v.  Davidson,  5   Wend.,  587;  7 
Id.,  309. 

III.  A  notice  to  one  partner  is  a  sufficie»t 
notice  to  all  the  partners  of  the  firm.     Chit.. 
Bills,  230  ;1  Maule&  S.  ,259 ;  Jacand  v.  French, 
12  East,  317;  Porthouse  v.  Parker,  1  Camp., 82. 

IV.  The  verdict  of  the  jury, under  the  charge 
of  the  court  settled  the  question  of  fact,  that 
the  cashier,  Hill,  who  was  also  the  notary, had 
used  reasonable  diligence,  and  was  justified  in 
sending  the  notice  to  Redhook. 

V.  The  plaintiffs  received  the  note  in  good 
faith,  and  without  knowledge  that  the  indorse- 
ment of  J.  I.  Stall  &  Co.,  was  made  as  surety 
for  Shook  the  drawer  of  the  note;  and  the  law 
merchant,  for  the  convenience  and  safety  of 
commercial  business  protects  the  bona  fide  hold- 
er of  partnership  paper,  even  when  drawn  by 
one  of  a  firm  for  his  individual  benefit  or  as 
surety  for  a  third  person.     Boyd  v.  Plumb,  7 
Wend.,  309;  Dob  v.  Halsey,  16  .Johns.,  38;  Foot 

|  v,  Sabin,  19  Id.,154;  Laverty  v.Burr,\  Wend., 
1  529 ;  Bk.  v.  Bowen,  7  Id.,  158  ;  Gansevoort  v. 
Williams,  14  Id.,  133. 

After  advisement,  the  following  opinions 
were  delivered: 

WEND.  18. 
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By  the  Chancellor.  Three  questions  are 
presented  for  consideration  on  this  writ  of  er- 
ror: 1.  Whether  Hill  was  a  competent  witness, 
after  having  transferred  his  stock;  2.  Whether 
the  defendants  in  error  were  legally  chargeable 
473*]  *with  notice  that  J.  1.  Stall  &  Co.  had 
indorsed  the  note  as  mere  sureties,  and  that  all 
the  copartners  had  not  assented  to  such  in- 
dorsement; and  3.  Whether  the  notice  of  pro- 
test was  sufficient. 

It  is  a  technical  rule.that  a  witness  who  has 
any  interest  either  legal  or  equitable,  in  the 
event  of  a  suit,  however  small  that  interest 
may  be,  is  not  a  competent  witness  for  the 
party  in  favor  of  whose  success  that  interest 
is.  A  stockholder  of  a  bank  or  other  corpora- 
tion who  may  gain  or  lose  a  single  cent.or  even 
a  fractional  part  thereof,  by  the  event  of  a  suit 
brought  by  or  against  the  Corporation  of  which 
he  is  such  stockholder  is,  therefore,  an  incom- 
petent witness  for  such  Corporation,  although 
he  may  be  called  and  compelled  to  testify  as  a 
witness  in  favor  of  the  adverse  party.  But  if 
he  sells  his  stock,  this  technical  objection  is  re- 
moved, and  he  is  then  a  competent  witness  for 
either  party,  without  reference  to  the  time  or 
the  reasons  for  which  such  sale  was  made, un- 
less he  has  reserved  to  himself  upon  the  sale  a 
legal  or  an  equitable  right  to  compel  a  re-trans- 
fer of  the  stock,  or  some  interest  therein,  or  is 
liable  to  make  good  to  the  purchaser  any  dim- 
inution in  value  the  stock  may  sustain  by  a 
verdict  adverse  to  the  interests  of  the  Corpora- 
tion. Such  a  sale,  when  made  for  the  purpose 
of  restoring  the  competency  of  the  stockhold- 
er to  be  a  witness  in  behalf  of  the  Corporation 
is  precisely  of  the  same  character  as  the  ordi- 
nary releases  which  are  constantly  executed  in 
other  cases,  at  or  before  the  trial  of  the  cause, 
for  the  purpose  of  removing  either  a  technical 
or  substantial  interest  in  the  person  who  is 
wanted  as  a  witness,  and  to  restore  his  com- 
petency. The  competency  of  the  witness  in 
this  case  must,  therefore,  be  decided  upon  the 
same  principles  which  are  applicable  to  a  per- 
son who  is  offered  as  a  witness  after  the  exe- 
cution of  such  a  release.  The  recent  case  of 
Gates  v.  Wacter's  Heirs,  in  the  Supreme  Court 
of  8.  C.,  2  Hill  L.  R..  442.  is  directly  in  point 
on  this  question.  The  object  of  that  suit  was 
to  establish  a  will  which  had  been  lost.  The 
scrivener  who  drew  the  will  was  offered  as  a 
witness  to  prove  its  contents,  and  the  correct 
ness  of  the  copy  produced,  so  as  to  entitle  it  to 
474*J  probate.  *The  witness  beinc  objected 
to  as  incompetent,  on  the  ground  o?  interest, 
because  he  was  entitled  to  a  legacy  under  the 
will,  immediately  conveyed  his  interest  in  the 
legacy  to  W.  C.  Preston,  In  court,  without 
any  actual  consideration  and  without  warranty, 
for  the  purpose  of  restoring  his  competency. 
It  was  objected  by  the  heirs  that  an  assign- 
ment or  deed  of  gift  to  a  third  person  was  not 
a  release  or  relinquishment  of  the  legacy,  and 
did  not  render  the  witness  competent.  The 
Circuit  Court  overruled  the  objection,  on  the 
ground  that  the  assignment  was  equivalent  to 
a  release;  and  upon  an  appeal  to  the  Supreme 
Court,  this  decision  was  confirmed.  Judge 
O'Neall.  who  delivered  the  opinion  of  the  Su- 
preme Court  of  Appeals,  after  adverting  to  the 
ordinary  and  well  settled  practice  of  restoring 
the  competency  of  a  witness  by  a  release  at  the 
18. 


trial,  says,  the  term  "release"  in  such  a  case  is 
not  to  receive  a  technical  meaning:  The  in- 
tention of  the  legal  rule  is  to  devest  the  witness 
of  an  interest  in  the  event  of  a  suit,  and  any- 
thing which  accomplishes  that  object  will  sat- 
isfy the  rule;  and  in  answer  to  arguments  sim- 
ilar to  those  which  were  urged  in  the  present 
case,  he  says:  "It  is  true,  as  was  stated  by  the 
ingenious  counsel  for  the  defendants,  who 
presented  an  admirable  argument  for  them, 
that  this  rule  may  be  abused,  and  that  bad  men 
may  pervert  it  to  bad  purposes.  This,  how- 
ever, is  the  case  with  all  human  institutions 
and  rules.  The  jury  is  one  of  the  protections 
of  a  law  court  from  perjury;  and  it  is  for  them 
to  believe  or  disbelieve  a  witness  who  comes 
before  them,  and  assigns  his  interest  to  sup- 
port it.  He  may,  notwithstanding  this  circum- 
stance, be  pure  and  worthy  of  confidence;  and 
if  so,  they  ought  to  credit  him.  If,  on  the  oth- 
er hand,  he  should  be  impure  and  unworthy  of 
confidence,  notwithstanding  his  legal  compe- 
tency, the  jury  will  discredit  him.  The  cases 
of  Ins.  Co.  v.  CadweU,  3  Wend.,  296,  and  Bk. 
v.  Smalley,  2  Cow.,  770,  are  the  same  in  prin- 
ciple, except  that  in  those  cases  it  was  an  as- 
signment of  stock  instead  of  a  legacy.  The  ob- 
jection that  the  witness  said  he  had  sold  his 
stock,  but  did  not  say  whether  he  had  assigned 
it,  amounts  to  nothing.  It  must  be  recollected 
that  he  was  then  under  examination  as  the  de- 
fendant's 'witness,  to  show  him  incom-  [*475 
petent;  and  a  declaration  that  he  had  sold  it, 
imported  that  he  had  done  all  that  was  neces- 
sary to  devest  his  interest,  unless  the  contrary 
was  shown  by  further  inquiries.  In  one  of 
the  cases  above  referred  to.  the  court  decided 
that  an  actual  transfer  of  the  stock  on  the 
books  of  the  company  was  not  necessary  to  de- 
vest  all  his  legal  and  equitable  right  to  it  as 
against  himself;  and  in  Heath  v.  Hall,  4  Taunt.. 
326,  where  a  creditor,  interested  in  a  special 
fund  to  be  recovered  in  the  suit,  had  sold  his 
debt  to  another  creditor,  who  gave  him  credit 
therefor  at  a  discount,  and  was  to  stand  in  his 
right,  he  was  held  to  be  a  competent  witness, 
although  there  was  no  written  assignment  of 
the  debt. 

The  question,  whether  a  witness  who  really 
believes  himself  to  be  legally  interested  in  fa- 
vor of  the  party  calling  him",  although  in  fact 
not  thus  interested,  does  not  properly  arise 
here,  as  there  is  no  foundation  for  saying  that 
Hill  supposed  himself  thus  interested  after 
having  sold  bis  stock  for  the  very  purpose  of 
removing  any  such  interest.  That  question, 
which  in  England  refers  itself  bark  to  the  A'wt 
Prius  case  o?  Fntherinpham  v.  d refnitood '.  be- 
fore Ch.  J.  Pratt,  in  1718.  1  Sir..  129,  appears, 
by  the  English  writers  upon  the  law  of  evi- 
dence, to  he  -lill  an  unsettled  question  there; 
and  the  decisions  in  our  sister  States  appear  to 
be  nearly  equally  divided  on  the  subject.  It 
is  settled  in  Scotland,  that  a  witness  who  has 
no  legal  interest  is  competent,  and  that  his  be- 
lief that  he  has  H  legul  interest  in  belmlf  of  the 
party  calling  him,  only  goes  to  his  credibility. 
Briton  v.  Lang.  4  Murray.  46.  Ttiit.  Law  of 
Ev.,  851.  In  our  own  State,  it  rests  upon  the 
dictum  of  a  judge  of  the  former  Supreme  Court 
in  the  Istrwingbnrg  DOOM  caw.  8  Johns..  428, 
which  came  before  that  court  upon  cfrtuirari. 
The  only  real  question  in  that  case  was,  whcth- 
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er  a  witness  declaring  himself  interested,  but 
showing  that  his  only  interest,  if  any,  was 
against  the  party  calling  him,  could  b.e  reject- 
ed as  incompetent,  on  the  application  of  the 
party  in  whose  favor  the  interest  was.  The 
rule  which  the  court  intended  to  establish  in 
that  case  us  an  authoritative  decision  was,  that 
if  the  imaginary  interest  of  the  witness  was 
47O*]  *against  the  party  calling  him,  who 
WHS  willing  to  run  the  risk  of  the  bias  on  the 
mind  of  the  witness,  he  must  be  sworn.  It 
may,  therefore,  be  fairly  considered  as  an  un 
settled  question  here.1  Those  who  contend 
for  the  rule  of  exclusion  of  the  witness,  on 
the  ground  of  his  supposed  interest  in  favor  of 
the  party  calling  him,  I  believe,  however,  ad- 
mit that  it  must  be  a  legal  interest  which  he 
supposes  himself  to  have;  and  that  if  he  de- 
clares on  his  voir  dire  that  he  has  no  interest, 
he  is  to  be  admitted,  unless  the  court  sees 
from  the  facts  stated  by  him  that  an  actual  in- 
terest exists.  6  Rob.  Adm.,  269,  n.\  4  Har.  & 
McH.,  842;  2  J.  J.  Marsh.,  390.  And  notwith- 
standing the  supposed  decision  of  Parker,  Ch. 
J., mentioned  in  Fotheringliam  v.  Greenwood,th&t 
the  witness  believing  himself  in  honor  bound, 
although  he  knew  he  had  no  legal  interest,  was 
incompetent,  the  law  appears  to  be  well  set- 
tled at  the  present  day  that  such  an  honorary 
obligation  will  not  render  the  witness  incom- 
petent. 1  Camp.,  144;  6  Conn..  865;9  Johns., 
219;  4  Wend..  292;  4  Bibb,  Ky.,  380;  4  Serg.  & 
R.,  227;  Gresl.  Ev.,  253.  Neither  is  a  witness 
disqualified  from  giving  evidence,  because  he 
depends  upon  the  readiness  or  willingness  of 
another  to  give  him  a  benefit  from  a  recovery, 
where  such  other  person  is  under  no  legal  or 
equitable  obligation  to  do  so,  and  where  the 
witness  is  well  aware  that  no  such  pbligation 
exists.  5 Rob.  Adm.,  343,  n.\\  Hayw.,  256.  If 
the  decision  as  to  the  admissibility  of  wit- 
nesses is  to  depend  upon  the  question,  wheth- 
er they  are  interested  in  the  event  of  the  suit, 
which  interest  is  capable  of  being  ascertained 
or  defined  as  one  which  is  known  to  our  laws 
as  a  legal  or  equitable  interest,  capable  of  be- 
ing operated  upon  by  legal  or  equitable  reme- 
dies, we  shall  have  a  rule  for  determining  be- 
tween objections  which  go  to  the  competency 
and  those  which  go  merely  to  the  credibility  of 
witnesses,  which,  to  some  extent  at  least,  is 
capable  of  being  understood,  and  of  being  act- 
ed upon  by  courts  of  justice;  but  if  we  once 
477*]  lose  sight  of  this  *rule,  and  attempt  to 
exclude  witnesses  upon  the  ground  of  mere  be- 
lief or  of  honorary  obligation,  or  of  undefined 
and  uncertain  hopes  or  expectations  of  benefit, 
we  shall  find  ourselves  afloat  upon  the  broad 
ocean  of  conjecture  and  uncertainty,  "out  of 
sight  of  all  landmarks,  without  a  compass  to 
steer  by,  or  a  rudder  to  guide  our  course."  For 
these  reasons,  I  think  Hill  was  a  competent  wit- 
ness, and  that  the  jury  were  the  proper  judges 
of  his  credibility. 

I  think  there  was  no  legal  objection  to  the 
charge  of  the  judge  upon  the  second  question. 
It  proceeded  upon  the  supposition,  that  one  of 
the  defendants  signed  the  name  of  the  firm  to 
the  note  without  the  consent  or  authority  of 
Stall,  one  of  the  copartners,  and  as  mere  sure- 
ties for  a  third  person,  for  whose  benefit  the 

L— But  see  Bk.  v.  Hugrhes.since  reported,17  Wend., 
94.-Rep. 
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moneys  afterwards  received  from  the  Bank 
thereon  were  actually  applied.  The  jury  were- 
told  if  the  plaintiffs  had  any  knowledge  of  these 
circumstances, they  could  not  recover;  but  that 
being  the  holders  of  the  note,  they  were  enti- 
tled to  recover  on  it  as  negotiable  paper. if  they 
received  it  in  good  faith  and  without  such 
knowledge  that  it  had  been  so  indorsed  without 
the  authority  of  some  of  the  copartners,  and 
for  the  accommodation  of  the  drawer.  In  this 
charge,  therefore,  the  judge  distinctly  recog- 
nized the  principle  established  by  the  Supreme 
Court  in  Bk.  v.  Bowen,!  Wend.,"l58,  and  in  the- 
case  of  Joyce  v.  Williams,  14  Id.,  141,  that  if  a 
party  takes  negotiable  paper,  either  made  or 
indorsed  by  one  of  the  partners  of  a  firm  in  the 
partnership  name,  knowing  the  name  of  the 
firm  was  indorsed  merely  as  surety,  he  takes  it 
at  his  peril, and  he  cannot  charge  the  members 
of  the  firm  who  have  not  assented  to  the  trans- 
action. There  certainly  was  sufficient  evidence 
in  this  case  that  the  cashier  did  not  know  that 
the  name  of  the  firm  was  signed  to  the  note  as 
a  mere  surety, to  make  it  the  duty  of  the  judge 
to  submit  the  case  to  the  jury.  The  principle 
of  the  cases  referred  to  is  this:  that  it  is  no  part 
of  the  ordinary  business  of  a  mercantile  firm  to- 
make  or  indorse  notes  as  the  sureties  for  third 
persons,  or  to  pay  the  private  debts  of  the  in- 
dividual partners  and,  of  course.there  is  no  im- 
plied authority  for  one  member  to  indorse  or 
affix  the  name  of  *the  firm  to  negotiable  [*47& 
paper,in  which  the  partnership  has  no  interest, 
for  such  purposes.  If,  therefore,  it  appears 
upon  the  face  of  the  paper  that  the  partnership 
name  is  signed  as  a  mere  surety  for  some  other 
person. the  party  who  takes  the  note  from  such 
person  has  actual  notice  of  the  fact  that  it  is 
not  signed  in  the  ordinary  course  of  partner- 
ship business.  He  must,  therefore.at  his  peril, 
make  the  necessary  inquiries.and  ascertain  that 
there  was  some  special  authority  for  one  part- 
ner to  sign  the  partnership  name  as  such  surety, 
either  express  or  implied.  So,  if  the  drawer  of 
a  note  carries  it  to  a  bank  to  get  it  discounted, 
on  his  own  account,  or  transfers  it  to  a  third 
person  with  the  name  of  a  firm  indorsed  there- 
on, thp  transaction  on  its  face  shows  that  it  is 
a  mere  accommodation  indorsement.or  the  note- 
would  not  be  in  the  hands  of  the  drawer;  and 
the  bank  or  person  who  receives  it  from  the- 
drawer,  being  thus  chargeable  with  notice  that 
the  firm  are  mere  sureties  of  the  drawer,  and 
that  it  has  not  passed  through  their  hands  in 
the  ordinary  course  of  partnership  business.the 
members  of  the  firm  who  have  been  made  sure- 
ties without  their  consent, are  not  liable  to  such 
holder  of  the  note.  But  if  the  note  is  in  the 
hands  of  a  third  person,  with  an  indorsement 
of  the  name  of  the  firm  upon  it,  the  legal  pre- 
sumption is  that  it  belongs  to  him  or  those  for 
whom  he  professes  to  act;  and  the  person  taking 
it  from  him  bonafide, without  notice  of  the  fact 
that  the  firm  were  mere  sureties,  will  be  pro- 
tected, although  it  afterwards  appears  that  it 
wasacase  of  mere  suretyship, and  that  the  name 
of  the  firm  was  signed  by  one  of  the  members 
thereof  without  authority.  In  this  case,  if,  at 
the  time  the  note  was  discounted,  the  cashier 
knew  or  bad  reason  to  believe  the  note  was  dis- 
counted for  Shook,  the  drawer,  and  that  the 
defendants'  firm  had  no  interest  therein, except 
as  his  accommodation  indorsers,  they  are  not 
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liable,  as  there  was  no  evidence  that  Stall  au- 
thorized or  assented  to  the  indorsement  of  the 
note  as  surety  for  Shook,  or  that  the  different 
members  of  the  firm  were  in  the  habit  of  making 
accommodation  indorsements  in  the  name  of 
the  firm.  But  if  the  cashier  supposed  he  was 
discounting  the  note  for  the  benefit  of  Stall  & 
4  7  9*]  Co.  ,*or  of  any  of  the  subsequent  indors- 
ers,  the  plaintiffs  are  bona  fide  holders  of  the 
note  and  of  this  particular  indorsement  there- 
of, as  against  all  the  members  of  the  firm,  al- 
though, in  point  of  fact,  the  money  was  ob- 
tained for  Shook,  and  not  for  them. 

When  the  note  was  first  taken  to  the  Bank, 
nothing  transpired  from  which  the  cashier  had 
any  reason  to  suppose  Reynolds,  the  bearer,  was 
not  himself  the  owner  of  the  note;  and  the  loan 
of  money  upon  it  was  refused,  merely  because 
the  cashier  was  not  satisfied  with  the  names 
upon  it.  When  the  note  was  sent  back  the  sec- 
ond time,  with  the  addition  of  Russell's  name 
as  an  indorser,  Reynolds  swears  he  did  not  tell 
the  cashier  Shook  wanted  the  money, as  he  did 
not  know  who  it  was  for;  but  he  told  him  what- 
ever the  defendant  Traver  had  directed  him  to 
say.  Hill  swears  that  Reynolds  told  him  the 
money  was  to  be  paid  out  by  Stall  &  Co.  to 
purchase  grain  at  their  store.  I  think,  there- 
fore, it  was  satisfactorily  established  that  the 
cashier  not  only  supposed,  but  had  reason  to 
believe,  that  the  note  was  actually  discounted 
for  the  benefit  of  the  defendants'  firm, and  that 
he  had  no  reason  even  to  suspect  they  were  ac- 
commodation indorsers  for  Shook, the  drawer. 
The  plaintiffs  were,  therefore,  bona  fide  holders 
of  the  indorsement  of  this  firm,  and  are  not 
chargeable  with  any  notice  of  the  matters  now 
set  up  as  a  defense  by  the  defendant  Stall.  I 
think  it  is  also  very  evident, from  the  testimony, 
that  when  Traver  sent  Reynolds  to  the  Bank 
the  second  time  with  the  note,  the  latter  was  in- 
structed by  him  to  represent  that  the  note  was  to 
be  discounted  for  the  firm  to  buy  grain.  So  far, 
therefore,  as  the  rights  of  the  plaintiffs  were 
concerned,  Reynolds  was  the  agent  of  the  firm 
for  the  purpose  of  getting  the  note  discounted, 
although  Traver  was  practicing  a  fraud  upon 
his  copartner,  Stall,  as  well  as  upon  the  Bank. 
The  firm  are  bound  by  all  the  representations 
made  by  such  agent  in  connection  with  the  ob- 
jects of  his  mission,  to  the  same  extent  that 
all  the  defendants  would  have  been  bound  if 
Traver  had  been  there  himself,  and  had  made 
the  same  representations  as  a  member  of  the 
firm.  Under  these  circumstances,  the  sending 
48O*]  of  the  notice  of  protest,  as  *di reeled 
by  the  agent,  Reynolds, was  sufficient  to  charge 
the  firm  as  indorsers  of  the  note.  I,  therefore, 
think  this  Judgment  should  be  affirmed. 

By  Senator  Tracy.  It  was  fully  established 
on  the  trial  of  this  cause,  that  the  BUM  of  the 
firm, of  which  the  plaintiff  in  error  wa*  a  mem- 
ber, was  indorsed  on  the  note  by  another  mem- 
ber of  the  firm  without  his  knowledge. and  that 
-HI-II  indorsement  was  not  made  in  the  regular 
business  of  the  partnership,  but  fortheaccom- 
nnxlationof  a  third  person:  and  il  is  contended 
that  the  circumstance*  under  which  the  note 
was  offered  for  discount  were  sufficient  to  ap- 
prise the  cashier  of  the  Bank  that  he  wa*  deal- 
ing with  the  drawer  of  the  note  alone.and  that  i 
the  other  parties  to  it  were  merely  accommo- ' 
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dation  indorsers,  or  sureties  for  the  drawer. 
Upon  this  state  of  facts  the  defendant,  Stall, 
insisted,  that  not  having  in  his  own  person  in- 
dorsed the  note,  nor  assented  to  the  indorse- 
ment of  the  name  of  the  firm  by  his  copartner,, 
he  is  not  liable  as  an  indorser.notwitbstanding 
the  party  taking  the  note  had  no  knowledge 
that  he  was  not,  in  fact,  as  well  as  in  appear- 
ance, a  party  or  privy  to  the  indorsement. 

On  this  point  the  judge  who  tried  the  cause 
charged  the  jury,  "  that  if  the  plaintiffs  had 
any  knowledge  that  the  note  in  question  was. 
indorsed  by  Teats,  without  the  knowledge  of 
Stall,  for  the  benefit  of  another  person,  they 
could  not  recover;  but  that  the  plaintiff  s  being 
the  holders  of  the  note  as  negotiable  paper,  were 
entitled  to  recover  against  thedefendant.Stall, 
if  they  received  the  note  in  good  faith.without 
knowledge  that  Stall  had  not  assented  to  the 
indorsement,  although  it  was  indorsed  by  one 
of  the  partners  in  the  name  of  the  firm,  with- 
out his  knowledge  or  assent,  and  for  the  ac- 
commodation and  benefit  of  the  drawer."  To- 
this  charge  an  exception  was  taken,  and  was 
urged  on  the  argument  on  the  ground  that  the 
indorsement  of  the  name  of  the  firm  being  es- 
tablished to  be  an  accommodation  indorsement, 
it  was  not  necessary  for  the  defendant  at  the 
trial  to  show  that  the  plaintiffs  knew  that  it 
was  made  by  another  member  of  the  firm  with- 
out the  defendant's  knowledge  ;  it  being  suffi- 
cient to  show  that  the  plaintiffs  had  reason  to 
*know  that  it  was  an  accommodation  [*481 
indorsement,  which  fact  of  itself  would  throw 
upon  them  the  necessity  of  proving  that  the 
defendant  was  an  assenting  party  to  the  in- 
dorsement. 

Now,  though  the  evidence  of  Hill,  the  cash- 
ier, might  be  deemed  sufficient  to  satisfy  the 
jury  that  the  plaintiffs  did  not  suppose  that 
they  were  dealing  with  the  drawer  of  the  note 
and,  therefore,  that  they  had  no  reason  to  re-  • 
gard  the  indorsement  as  having  been  made 
merely  for  his  accommodation,  yet  as  there 
were  circumstances  to  warrant  a  contrary  con- 
clusion, the  judge's  charge  that  the  plaintiffs 
must  have  knowledge  that  the  indorsement 
was  made  without  the  knowledge  of  the  de- 
fendant. Stall,  was  misleading  the  jury  from 
an  inquiry  into  that  fact,  which  the  Supreme 
Court  has  decided  in  several  instances,  to  be 
the  controlling  fact  in  cases  of  this  nature. 

In  the  Bk.  v.  Bmeen,  7  Wend.,  158,  it  was 
held,  that  to  charge  all  the  members  of  a  firm 
where  a  note  is  signed  in  the  name  of  the  firm 
for  the  benefit  of  a  third  person,  also  a  party 
to  the  note,  the  bank  which  had  discounted 
such  note  knowing  it  to  be  for  the  benefit  of 
the  third  person,  was  bound  to  show  that  alt 
the  members  of  the  firm  had  assented  to  the 
execution  of  the  note.  The  court  say.  express- 
ly that  the  knowledge  that  the  note  "was  nego- 
tiated for  the  benefit  of  (Bowcn)  the  third  per- 
Ron,  was  "sufficient  to  repel  the prima fncit in- 
ference that  the  firm  of  Aldrich  &  Searle  were 
interested  in  the  loan,  or  that  Scarlf  consented 
to  become  security  for  the  same."  Tliis  prin- 
ciple was  also  maintained  in  Itoyd  v.  I'lumb,  7 
Wend.,  809.  and  again  in  Joyce  v.  William*,  14 
Id.,  141.  and  WiUnn  v.  William*,  Id.,  146.  If. 
therefore,  these  decisions  shall  be  regarded  ns 
establishing  the  true  principle  of  the  effect  of 
an  indorsement,  or  a  signature  of  the  name  of 
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a  partnership  firm,  there  would  be,  I  think, 
great  reason  for  saying  that  the  circuit  judge 
misdirected  the  jury  by  proposing  for  their  in- 
quiry the  fact  whether  the  plaintiffs  knew 
"that  the  note  in  question  was  indorsed  by 
Teats,  without  the  knowledge  of  Stall,  for  the 
benefit  of  another  person."  But  believing,  as 
much  reflection  on  the  subject  compels  me  to 
do,  that  the  Supreme  Court  has  in  some  degree 
482*J  *departed  from  the  true  principle  of 
the  effect  of  a  partnership  signature.  I  am  sat- 
isfied that  the  judge's  charge  in  this  respect 
was  not  erroneous. 

It  would  be  unnecessary  to  discuss  the  gen- 
eral principles  and  objects  of  partnerships,  to 
show  that  the  power  of  one  partner  to  bind 
another  must,  for  the  purposes  of  trade,  be 
very  great,  or  the  moral  fitness  in  case  of  an 
abuse  of  trust  by  one  partner,  of  making  a  co- 
partner who  lends  his  own  character  to  give 
credit  and  confidence  to  an  unworthy  associate, 
bear  the  loss  rather  than  an  innocent  stranger. 
On  the  other  hand,  it  is  not  to  be  denied  that 
justice  and  public  policy  require  there  should 
be  limits  to  the  power  of  one  partner  to  bind 
his  copartner,  and  especially  that  this  power, 
which  for  all  reasons  must  be  large,  should  not 
become  an  instrument  for  subserving  the  fraud- 
ulent designs  of  other  persons.  It  needs  no 
argument  to  show  how  unreasonable  it  would 
be  when  the  law,  at  the  expense  of  an  ignorant 
partner,  protects  a  third  person,  who,  through 
his  copartner,  has  given  credit  to  the  firm,  that 
it  should  also  carefully  protect  such  partner 
against  any  fraudulent  collusion  between  such 
third  person  and  his  copartner;  and  that  in  this 
consists  the  whole  object  of  the  law  in  its  dis- 
tinctions between  what  is  and  what  is  not  a 
partnership  liability,  will,  I  think,  be  ascer- 
tained very  clearly  both  from  principle  and  au- 
thority. The  discrepancy  between  the  English 
•  decisions  and  our  own,  arises  not  from  any 
difference  of  opinion  as  to  the  object,  but  a 
difference  as  to  the  means  of  reaching  the  ob- 
ject. Thus  in  Gansevoortv.  Williams,^  Wend., 
139,  the  court,  in  speaking  of  the  effect  of  the 
signature  of  a  firm  by  one  member  of  it,  says: 
•"  There  appears  never  to  have  been  a  doubt  in 
England  or  in  this  State  in  any  of  the  cases, 
but  that  all  the  partners  are  bound  unless  the 
bona  fides  can  be  impeached."  Assuming  it 
then  to  be  the  true  principle  that  the  signature 
by  one  partner  of  the  name  of  the  partnership 
firm,  binds  all  the  copartners  to  persons  giving 
credit  to  the  name  of  the  firm,  unless  it  appear 
that  such  credit  was  given  mala  fide,  the  ques- 
tion then  arises,  what  shall  be  deemed  pre- 
sumptive or  sufficient  evidence  of  such  mala 
Jides.  It  is  on  this  question  that  the  Supreme 
483*]  Court  has,  confessedly,  departed  *from 
the  rule  of  the  English  courts;  and  has  also,  I 
think,  in  its  later  decisions,  manifestly  gone 
beyond  the  rule  laid  down  by  itself  when  it 
first  departed  from  the  English  rule,  and  is 
now  upon  ground  inconsistent  with  the  con- 
venience and  security  of  a  commercial  com- 
munity. 

The  case  of  Ridley  v.  Taylor,  13  East,  175, 
was  where  a  partner  drew  a  bill  in  the  partner- 
ship name  to  pay  his  individual  debt,  and  the 
question  was  whether  the  creditor  taking  the 
bill  was  to  be  presumed  to  know  that  it  was 
given  covinously  without  the  knowledge  of  the 
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other  partner.  The  court  decided,  that  in  the 
absence  of  proof  of  such  covin  it  could  not  be 
presumed.  This  decision,  perhaps,  is  not  irrec- 
oncilable with  that  in  Livingston  v.  Haslie,  2 
Cai.,  246,  made  at  an  earlier  day,  for  it  is  not 
clear,  from  the  statement  of  this  case,  but  that 
the  party  taking  the  note  did  know  that  it  was 
given  without  the  knowledge  or  consent  of  the 
other  co-partner.  The  court,  putting  its  de- 
cision on  the  principle  that  where  a  person 
"  takes  a  partnership  note  from  one  of  the 
company  for  what  he  knows  to  be  his  particu- 
lar debt,  without  consulting  or  apprising  the 
other  members  of  his  intention,  or  obtaining 
their  consent,  there  is  no  hardship  in  confining 
his  remedy  to  the  one  whose  debt  it  was.  The 
cases  of  Lansing  v.  Gaine,  2  Johns.,  300;  Liv- 
ingston v.  Roosevelt,  4  Id.,  251,  and  Dubois  v. 
Roosevelt,  reported  in  a  note  to  the  latter  case, 
involve  different  principles  and  are  not  so  dis- 
tinct on  the  point  in  question.  The  case  of 
Dob  v.  Halsey,  16  Johns.,  34,  was  where  a  per- 
son having  an  individual  debt  against  a  part- 
ner, received  in  payment  the  property  which 
he  knew  to  belong  to  the  partnership.  It  is 
stated  by  the  court,  that  the  facts  showed  that 
the  creditor  "  had  every  reason  to  believe  that 
the  other  partners,  had  they  been  informed 
of  the  sale  of  the  timber  to  pay  Moore's  private 
debt,  would  have  objected  to  it."  The  case, 
however,  shows,  that  the  court  recognizes  a 
distinction  between  its  own  rule  and  that  of 
the  K.  B.,  which  it  states  in  the  following 
words:  "  The  only  difference  between  the  de- 
cision of  the  Supreme  Court  and  that  of  the 
King's  Bench,  consists  in  this:  we  require  the 
separate  creditor,  who  has  obtained  the  part- 
nership *paper  for  the  private  debt  of  [*484 
one  of  the  partners,  to  snow  the  assent  of  the 
whole  firm  to  be  bound;  the  rule  of  the  King's 
Bench  throws  the  burden  of  avoiding  such  se- 
curity on  the  firm,  by  requiring  them  to  prove 
that  the  act  was  covinous  on  the  part  of  the 
partner  for  whose  private  debt  the  paper  of  the 
firm  was  given,  by  showing  that  it  was  done 
without  the  knowledge  and  against  the  con- 
sent of  the  other  partners,  and  that  the  fact 
was  known  to  the  creditor  when  he  took  the 
paper  of  the  firm."  Admitting,  as  I  am  not 
indisposed  to  do,  that  the  rule  of  the  Supreme 
Court,  as  here  presented,  is  preferable  to  that 
of  the  K.  B.,  it  may  be  well  to  pause  and  in- 
quire what  the  rule  of  the  Supreme  Court  is, 
and  in  what  circumstances  the  good  sense  of  it 
is  founded.  The  rule  is,  that  where  a  separate 
creditor  has  obtained  of  one  partner  the  part- 
nership paper  for  his  individual  debt,  he  shall 
not  hold  the  other  partners  unless  he  show 
their  assent  to  the  transaction.  Now,  undoubt- 
edly, the  only  reason  to  warrant  the  court, 
without  direct  proof,  to  infer  fraud  in  the 
creditor,  contrary  to  the  general  principle  to 
which  the  English  court  adheres  that  fraud 
must  be  proved  and  will  not  be  implied,  is, 
that  it  being  the  precedent  debt  of  one  partner 
which  the  other  partners  could  have  no  possi- 
ble motive  for  assuming,  the  creditor  taking 
the  partnership  security  from  that  partner  shall 
be  presumed  to  know  that  the  other  partners 
would  have  objected  had  they  known  of  the 
transaction.  When,  therefore,  the  Supreme 
Court  in  Foot  v.  Sabin,  19  Johns.,  154,  say, 
that  "  The  same  principle  applies  with  greater 
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force  when  one  of  the  partners  becomes  secu- 
rity for  another  person,  and  attempt*  to  bind 
his  copartners,  it  is  necessary  to  look  careful- 
ly and  see  to  what  state  of  facts  it  is  that  this 
principle  applies  with  greater  force.  If  in  this 
case  the  creditor  who  took  the  security  for  a 
debt  due  to  him  from  a  third  person,  knew 
that  the  name  of  the  partnership  firm  was 
signed  by  one  of  the  partners  without  the 
knowledge  or  consent  of  his  copartner,  and 
without  any  beneficial  inducement  to  the  firm 
for  assuming  the  liability,  then  the  principle 
stated  in  Dob  v.  Halaey  might  apply,  not  with 
greater,  but  perhaps  with  equal  force.  But 
without  affirmative  proof  to  this  effect,  it 
485*]  *would  not  be  as  just  or  reasonable  to 
infer  covin  or  mala  fides  on  the  part  of  the  cred- 
itor in  the  one  case  as  in  the  other.  In  the  case 
first  put,  the  creditor  knows  that  the  name  of 
the  partnership  is  signed  by  the  partner  who 
owes  him  the  separate  debt;  he  knows  that 
there  is  no  apparent  inducement  for  the  other 
partner  to  make  himself  liable  for  it,  while 
there  is  a  natural  inducement  for  the  debtor 
partner  to  charge  his  own  liability  upon  the 
partnership.  How  conclusive  these  circum 
stances  should  be  deemed,  in  raising  a  pre- 
sumption of  collusion  against  the  creditor,  it 
is  not  necessary  here  to  examine,  it  being  suf- 
ficient that  they  are  the  circumstances  and  the 
only  circumstances,  upon  which  the  presump- 
tion is  established — and  which  presumption 
alone  distinguishes  our  rule  from  the  English 
rule,  and  takes  the  case  out  of  the  general  prin- 
ciple that  the  act  of  one  partner  binds  his  co- 
partner. But  in  the  other  case,  the  creditor  of 
a  third  person  who  receives  a  partnership  se- 
curity for  his  debt  may  not  know  which  part- 
ner signs  the  security,  or  that  it  is  not  the  act 
of  all  the  partners.  There  is  not,  on  the  face 
of  the  transaction,  an  apparent  inducement  for 
one  partner  to  sign  in  fraud  of  his  copartner — 
or  even  a  presumption  that  all  the  partners 
have  not  the  same  and  a  sufficient  inducement 
for  giving  the  security.  With  great  deference, 
therefore,  to  the  distinguished  judge  who  pro- 
nounced the  decision  in  Foot  v.  Sabin,  I  must 
dissent  from  his  opinion  that  a  partnership  se- 
curity for  the  debt  of  a  third  person  rests  on 
the  same  principle  as  a  partnership  security 
given  by  one  partner  to  pay  his  own  precedent 
individual  debt. 

But  the  decision  in  the  Bk.  v.  Boioen,!  Wend. . 
158,  though  perhaps  warranted,  oral  least  nat- 
urally induced  by  what  was  said  by  the  court 
in  Foot  v.  Sabin,  carries  the  principle  at  least 
one  step  further  ;  for  this  not  the  case  of  se- 
curity for  a  precedent  debt,  but  one  where  the 
original  credit  was  given  on  the  faith  of  the 
partnership  name,  and  though  it  was  known 
that  the  money  was  obtained  for  the  benefit  of 
a  third  person,  yet  it  was  not  known  that  the 
partnership  name  was  used  without  the  knowl- 
edge or  consent  of  all  the  partners.nor  was  the 
48O*]  fact  "attempted  to  be  proved.  The  case 
i-  decided  on  the  simple  principle  that  the  note 
appearing  to  be  for  the  benefit  of  a  third  per- 
son, the  signature  of  the  name  of  the  firm  wn- 
not  prima  facie  the  signature  of  the  firm,  but 
only  of  the  particular  partner  who  executed  it. 
The  cases  of  Joyce  v.  WiUiamt.  14  Wend..  141, 
and  Wilton  v.  WiUiamt,  Id.,  146,  perhaps  do  not 
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go  further,  if  indeed  it  be  possible  for  any  case 
to  go  further  than  that  of  the  Bk.  v.  Bowen. 
They.however.apply  the  principle.to  its  fullest 
extent,  to  a  new  description  of  credits.  Both 
are  cases  where  a  partnership  security  was  ob- 
tained for  goods  sold  to  a  third  person  in  the 
ordinary  course  of  trade,  and  wholly  upon  the 
faith  of  such  security.  The  good  faith  of  the 
seller  is  not  proposed  to  be  impeached, and  both 
cases  rest  on  the  naked  ground  that  the  seller 
knew  that  the  security  was  not  given  for  prop- 
erty sold  to  the  firm,  but  for  property  sold  to  a 
third  person.  In  these  cases.it  appears  to  me  that 
the  Supreme  Court  has  manifestly  departed 
from  its  original  position  taken  in  Livingston  v. 
Hastie  and  Dob  v.  Halsey.  In  the  first  of  these 
last  named  cases, the  decision  turns  on  the  point 
that  the  creditor  took  the  note  from  the  debtor 
partner  without  consulting  or  apprising  the 
other  partners  of  his  intention ;  and  in  the  other 
case,  the  creditor  knew  that  he  was  taking  of  his 
debtor,  in  payment  of  his  debt.the  partnership 
property,  not  only  without  the  knowledge  of 
the  other  partners,  but  under  circumstances 
that  gave  him  "every  reason  to  believe  that  the 
other  partners,  had  they  been  informed  of  the 
sale,  would  have  objected  to  it;"  and  both  cases 
are  decided  on  the  ground  that  the  facts  estab- 
lished, presumptively,  covin  or  collusion  be- 
tween the  debtor  partner  and  his  creditor.  It 
is  fraud  on  the  part  of  the  creditor.which  alone 
constitutes  the  defense  of  the  unparticipating 
partner;  and  though  the  Supreme  Court  dif- 
fered from  the  K.  B.  as  to  what  should  be 
deemed  sufficient  evidence  of  fraud.it  was  not 
until  the  two  latter  decisions  that  it  was  ever 
doubted  that  the  fraud  of  the  creditor  must  be 
shown  in  some  way.  Even  in  Gansecoort  v.  Will- 
iams, 14  Wend.,  133,  which  is  contemporane- 
ous with  the  latest  decisions  on  this  point,  the 
court  admits  that  the  principle  *why  the  [*48  7 
creditor  should  not  recover  is,  that  he  has  been 
"guilty  of  concurring  in  an  attempted  fraud 
upon  the  other  partners."  And  in  answering 
its  own  inquiry,  "Why  should  the  partners  be 
bound  at  all,  when  the  paper  is  in  fact  signed 
without  their  authority?"  the  court  say,  very 
truly:  "By  entering  into  the  partnership,  each 
reposes  confidence  in  the  other, and  constitutes 
him  a  general  agent  as  to  all  the  partnership 
concerns;  and  the  inconveniences  to  commerce 
if  it  were  necessary  that  the  actual  consent  of 
each  partner  should  be  obtained,  or  that  it 
shoula  be  ascertained  that  the  transaction  was 
for  the  benefit  of  the  firm  in  their  ordinary 
business,  suggested  the  rule  that  the  act  of  one. 
when  it  has  the  appearance  of  being  on  behalf 
I  of  the  firm,  is  considered  the  act  of  all."  And 
I  the  court  adds:  "There  appears  never  to  have 
|  been  a  doubt  in  England  or  in  this  State, in  any 
of  the  canes, but  that  all  the  partners  are  bound, 
unless  the  bonafide*  can  be  impeached."  And 
'  yet  the  two  cases  of  Joyce  v.  H*/<Y/<I;/M  and  Wil- 
I  ton  v.  Williamt,  reported  in  the  same  volume 
i  and  in  direct  juxtaposition  with  the  foregoing 
I  OMB,  are  decided,  I  humbly  apprehend,  in  df- 
;  reel  contradiction  to  the  indisputably  just  doc- 
trines which  that  case  in  this  respect  presents. 
In  these  cases  the  actual  bonti  fidf*  of  the  per- 
son giving  the  credit  is  not  Impeached  by  any 
circumstances  showing  collusion  with  one  of 
the  partners  to  defraud  the  other;  on  the  con- 
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trary,  the  possibility  of  such  collusion  is  re- 
futed by  evidence  that  he  had  no  intercourse 
•with  either  partner,  and  by  the  absence  of  all 
motive  for  colluding  with  either.  There  was 
no  proof  or  presumption  of  knowledge  that  the 
security  was  not  given  with  the  assent  of  both 
partners,  or  that  it  was  not  given  for  a  sufficient 
partnership  inducement — no  knowledge  which 
partner  executed  the  writing,  and  no  other 
knowledge  that  it  was  executed  by  one  alone, 
than  the  necessity  of  its  being  so  executed  im- 
posed. Add  to  this,  he  had  given  a  considera- 
tion for  the  signature  of  the  firm  which  he 
would  not  have  given  for  the  signature  of  a 
single  member  of  it.  Under  these  circumstances 
the  court,  in  the  latter  of  these  two  cases,  is  so 
pressed  both  by  the  want  of  proof  of  the  plaint- 
iff's mala  fides,  and  by  clear  affirmative  proof 
488*]  of  *his  actual  bona  fides  in  the  transac- 
tion, that  it  is  compelled  to  change  its  whole 
ground,  and  say  that  "  It  is  not  a  question  of 
fraud  but  of  contract,  "  and  that  ' '  Good  faith 
on  the  part  of  the  plaintiff  cannot  subject  a 
person,  who  has  never  dealt  with  him,  to  any 
liability."  It  cannot,  I  think,  require  argument 
to  show  that  this  conclusion  sustains  the  posi- 
tion which  I  have  before  stated,  that  the  Su- 
preme Court,  "in  its  later  decisions,  has  mani- 
festly gone  beyond  the  rule  laid  down  by  itself 
when  it  first  departed  from  the  English  rule." 
And  to  sustain  my  other  position,  that  "it  is 
now  upon  ground  inconsistent  with  the  conven- 
ience and  security  of  a  commercial  communi- 
ty," I  might  cite  not  only  its  own  language  in 
the  contemporaneous  case  of  Qansewort  v.  Will- 
iams, but  hundreds  of  other  authorities  both  in 
the  American  and  English  courts.  But  not  to 
incumber  the  argument  with  decisions,  and  to 
present  it  in  an  aspect  which  I  think  must  en- 
force conviction, it  seems  only  necessary  to  add, 
that  if  it  be  not  a  question  of  fraud  but  a  ques 
tion  of  contract,  whether  one  partner  is  liable 
upon  the  signature  of  the  firm  made  by  his  co- 
partner, then  the  rule  heretofore  supposed  to 
be  universal,  that  "  The  act  of  one  partner, 
when  it  has  the  appearance  of  being  in  behalf 
of  the  firm,  is  to  be  considered  the  act  of  all." 
is  reversed;  and  by  logical  deduction  it  should 
follow  :  1.  That  the  signature  of  the  name  of 
the  firm,  as  to  partners  not  consenting,  is  a 
forgery,  as  much  as  though  their  individual 
names  at  full  length  had  been  used  without 
their  knowledge  or  consent;  2.  That  the  knowl 
edge  of  the  person  receiving  the  security  that 
it  was  given  as  security,  is  immaterial,  for  if 
the  question  is  one  of  contract,  the  fact  that  it 
was  given  as  security  is  sufficient  to  protect  the 
partner  who  did  not  actually  consent;  and  3. 
That  the  contract  on  principle  is  no  more  avail- 
able in  the  hands  of  an  innocent  transferee  than 
in  the  hands  of  the  original  holder— for  if  the 
non-acting  partner  was  never  in  fact  a  party 
to  the  contract,  no  negotiation  of  it  can  make 
him  one.  Being  therefore  compelled  to  dis- 
agree to  this  doctrine  of  the  Supreme  Court,  I 
necessarily  conclude  that  the  circuit  judge  was 
correct  in  charging  the  jury  to  inquire  whether 
"the  plaintiffs  had  any  knowledge  that  the  note 
489*]  in  question  was  "indorsed  by  Teats, 
without  the  knowledge  of  Stall,  for  the  benefit 
of  another  person." 

The  objection  that  Hill,  the  cashier, was  not 
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a  competent  witness  for  the  plaintiffs,  I  am 
satisfied  cannot  be  sustained.  It  certainly  i& 
very  suspicious,  that  a  stockholder  in  a  com- 
pany, which  is  a  party  on  the  record,  should 
assign  his  stock  immediately  before  the  trial, 
for  the  sole  purpose  of  enabling  himself  to  be 
a  wit  iic--, ;m<l  under  circumstances  to  warrant 
the  presumption  that  he  expected  to  receive 
and  would  receive  a  re-transfer  of  it  directly 
after  the  trial  was  over;  but  still.it  is  not  easy 
to  distinguish  the  case  from  many  cases  where 
a  release  is  executed  the  moment  a  witness  is 
about  to  be  sworn,  and  where  the  subsequent 
competency  of  the  witness  is  unquestioned.  It 
cannot  be  denied  that  in  a  strict  legal  sense  he 
ceased  to  have  an  interest  in  the  event  of  the 
suit  when  he  ceased  to  be  a  party  to  it,  which 
was  as  soon  as  he  had  devested  himself  of  his 
stock.  Such  circumstances  should, doubtless, 
weigh  heavily  against  the  credibility  of  a  wit- 
ness ;  but  it  is  not  possible  to  regard  them  as 
determining  his  incompetency,  without  sub- 
verting principles  of  the  law  of  evidence,  which 
are  firmly,  and  I  doubt  not  wisely  fixed.  But 
in  the  present  case,  a  circumstance  appears, 
that  seems  to  have  been  overlooked  on  the  ar- 
gument by  the  counsel  on  both  sides,  which 
seems  to  remove  all  just  objection  to  the  wit- 
ness, even  on  the  score  of  credibility.  It  ap- 
pears that  when  the  defendants  put  him  on  his 
toir  dire,  and  when,  of  course,  for  this  pur- 
pose he  is  to  be  regarded  as  the  defendants' 
witness,  he  "swore  that  he  had  no  interest  in 
the  suit,  and  that  it  would  make  no  difference 
to  the  plaintiffs  whether  they  recovered  or  not, 
as  they  were  fully  indemnified."  His  interest, 
therefore,  though  he  had  continued  to  be  a 
stockholder,  was  rather  technical  than  opera- 
tive ;  and  this  technical  interest  was,  to  say 
the  least  of  it,  technically  devested  by  the  sale 
of  the  stock. 

In  respect  to  the  sufficiency  of  notice  of  the 
dishonor  of  the  note,  I  agree  with  the  Supreme 
Court  that  "  we  must  consider  and  decide  the 
case  as  if  the  indorsement  of  the  firm  had  been 
made  in  pursuance  of  proper  authority,  and 
*the  defendants  are  legally  liable,  upon  [*49O 
due  notice,  the  same  as  if  the  note  had  been 
made  in  the  regular  business  of  the  concern." 
But  I  confess,  that  even  in  this  view  of  the 
case,  I  should  not  have  been  entirely  satisfied 
on  the  trial  that  the  notice  was  sufficient. 
Still,  as  the  question  is  in  a  measure  one  of 
fact  as  well  as  of  law,  and  regarding  the  testi- 
mony of  Mr.  Hill,  the  cashier,  as  entitled  to 
full  weight,  I  am  not  clear  that  the  judge's 
charge  was  in  this  respect  so  materially  erro- 
neous, as  to  be  willing  to  reverse  the  judg- 
ment on  this  account.  I  shall  vote,  therefore, 
for  its  affirmance. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  unanimously  affirmed.  » 

Afflnninar— 15  Wend.,  264. 

Partnership— Firm  note  given  by  one  partner  with- 
out consent  of  copartners.  Distinguished— 21  Wend., 
645 ;  4  Hill,  262 ;  44  N.  Y..  687. 

Explained— 45  Super.,  101 ;  8  W.  Dig.,  70. 

Cited  in-8  N.  Y.,  410;  14  N.  Y.,  628;  16  N.  Y.,  136: 
26  N.  Y..  508 ;  2  Abb.  App.  Dec.,  115 :  3  Trans.  App., 
220:  21  Hun,  182;  7  Barb.,  150;  66  Barb.,  193;  6  Abb. 
N.  S.,346:  9  Bos.,  445;  3  Dill..  51,  52;  27  Cal..  117, 119. 

Presentment  and  notice.  Cited  in— 51  N.  Y.,  93 ;  33 
Cal.,  183. 

Also  cited  in-20  Wend.,  219. 
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BENEDICT  &  LOTHROP,  Impleaded,  etc., 

v. 
HECOX. 

Witnesses—  Competency  of—  Principal  and  Surety. 

Where  two  persons  are  sureties  for  a  third,  the 
maker  of  a  promissory  note,  and  payment  of  the 
note  is  enforced  from  one  of  the  sureties,  in  an  ac- 
tion by  him  against  the  principal  to  recover  the 
amount  of  the  money  so  advanced,  the  other  surety 
is  a  competent  witness  for  the  plaintiff.* 

Citations— 2  Wh.,  153;  4  Halst..  216:  5  T.  R..  578:  2 
Day,  398,  399  404;  1  Phil.  Ev.,  49,  61:  5  Serff. &  R., 
371 ;  3  Johns.  Cas.,  83;  5  Johns..  358;  11  Johns..  57  :  5 


Cow.,  358,  650 :   1  Marsh.  (Ky.),  189;  3  Cow.,  631;  13 
East,  175 ;  14  Ves.,  159 ;  13  Wend.,  400. 

TERROR  from  the  Supreme  Court.  Hecox 
J-J  sued  Benedict,  Lothrop,  Ferine  and  Col- 
lins, survivors  of  one  John  Drake,  Jr.,  in  an 
action  of  a*sumpsit  for  moneys  paid,  etc.  On 
the  trial  he  claimed  to  recover  the  amount  of  a 
note  discounted  at  a  bank,  which  he  alleged 
he  had  signed  at*  surety,  and  had  been  com- 
pelled to  pay ;  and  that  the  money  obtained 
upon  the  note  had  been  appropriated  to  the 
use  of  all  the  defendants.  He  produced  a  note 
dated  Apr.  2, 1826,  for  f  3,000,  payable  90  days 
afterdate,  to  the  president,  etc.,  of  the  Bank 
4»  1  *1  of  Utica  at  their  Branch  Bank  in  *Can 
andaigua,  which  was  signed  as  follows:  "John 
Drake,  Jr. ;  William  E.  Ferine,  Sylvanus  Loth- 
rop as  surety ;  Samuel  Hecox,  Reuben  Drake 
as  security."  This  note  was  not  paid  at  ma- 
turity, but  remained  in  the  bank  until  Jan.  5, 
1827,  when  it  was  taken  up  by  a  new  note  of 
the  date  last  mentioned,  for  the  same  sum. 
payable  in  90  days,  which  was  signed  as  fol- 
lows: "John  Drake,  Jr. ;  William  E.  Ferine 
as  security,  Samuel  Hecox  as  security,  R.  H. 
Foster,  security."  This  last  note  was  paid  by 
Hecox  in  Feb.,  1828,  after  suit  against  him. 
R.  H.  Foster,  one  of  the  makers  of  the  last 
note,  was  called  as  a  witness  by  the  plaintiff  to 
prove  admissions  made  by  John  Drake,  Jr., 
going  to  show  that  the  money  obtained  upon 
the  first  note  was  appropriated  to  the  use  of  a 
company  or  firm  composed  of  Drake  and  the 
other  defendants  in  this  cause;  and  he  accord 
ingly  gave  evidence  to  that  effect,  and  also  tes- 
tified that  he  signed  the  note  as  surety,  at  the 
request  of  Drake.  It  was  objected  that  he  was 
not  a  competent  witness,  but  the  objection  was 
overruled,  and  the  defendants  excepted.  The 
hill  of  exceptions  presented  other  questions ; 
but  the  case  is  reported  only  in  reference  to 
the  question  of  the  competency  of  Foster  as  a 
witness.  The  defendant  applied  to  the  Su- 
preme Court  for  a  new  trial  on  the  bill  of  ex- 
ceptions, which  was  denied  by  that  court,  and 
judgment  rendered  for  the  plaintiff  on  the  ver- 
dict found  in  his  favor.  The  defendants  there- 
upon sued  out  a  writ  of  error. 

+  8ee  tho  case,  of  Gregory  and  HHmnn  v.  I)<nliro 
and  areen.H  Wc«nd.,  MM,  In  the  Court  for  thc«  <*>r- 
n  >  tlntuif  Errors,  when*  tho<iuefltlnn  as  to  tho  cotn- 
i»  t.  ncy  nf  a  witnoM  to  chanro  third  persons,  and 
thus  better  his  own  condition  where  he  tin*  n  n-m- 
edjr  over.  Is  fully  considered  by  C/i. ./.  Nelson  and 
Senator  Tracy,  and  many  of  the  cam*  referred  to  la 
tin-  opinions  delivered  In  this  cause,  and  several 
others,  examined  and  diacumed.  See,  also,  Lake  v. 
Auborn  and  Hodtfklns,  17  Wend.,  1-.  Kep. 
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In  reference  to  the  competency  of  Foster  as 
a  witness,  the  following  opinion  was  delivered 
by  the  now  Chief  Justice : 

"  Without  the  testimony  of  Foster,  I  am  in- 
clined to  think  the  verdict  could  not  be  sus- 
tained ;  for  though  there  is  considerable  evi- 
dence tending  to  a  similar  result,  there  is  none 
besides  his  that  embraces  the  liability  of  all  the 
defendants  with  sufficient  precision  and  dis- 
tinctness. 

It  is  said  that  he  was  an  incompetent  wit- 
ness, on  the  ground  of  interest.  He  certainly 
had  no  immediate  interest  in  the  event  of  the 
suit,  though  I  admit  he  must  have  inclined  in 
favor  of  the  plaintiff.  It  did  not  follow,  if  the 
•defendants  succeeded,  that  he  would  [*492 
be  made  liable  for  the  debt,  or  any  part  of  it. 
True,  the  plaintiff  might  call  upon  him  for  his 
share  in  the  contribution  among  the  sureties  ; 
and  so  he  might  after  the  recovery  and  until 
payment,  as  well  as  before.  It  may  be  said, 
however,  that  he  could  then  resort  to  the  judg- 
ment to  re-imburse  himself.  That  is  true;  but 
he  also  could  resort  to  the  estate  of  Drake ; 
that  stood  responsible  to  all  the  sureties.  The 
witness  must  have  a  certain  and  direct  inter- 
est, that  is,  he  must  gain  or  lose  in  the  event 
of  the  suit,  to  become  incompetent.  This  by 
no  means  followed  here.  The  interest  was  re- 
mote ;  the  recovery  was  only  important  to  him 
upon  two  contingencies:  1.  That  Hecox  would 
compel  him  to  contribute;  and  2.  That  the  es- 
tate of  Drake  was  unable  to  indemnify  him. 
These  both  happening,  the  judgment  wo'uld  be 
important  to  him;  if  not,  it  was  of  no  conse- 
quence. Phil.  Ev.,  54,  55;  Ridley  v.  Taylor, 
13  East,  175." 

The  cause  was  argued  in  this  court  by, 
Mr.  S.  Stevens,  for  the  plaintiffs  in  error.* 
Mr.  J.  Van  Buren.  for  the  defendant  in 
error. 

After  advisement,  the  following  opinions 
were  delivered  in  reference  to  Foster's  compe- 
tency as  a  witness: 

By  the  Chancellor.  I  think  that  Foster 
was  directly  interested  in  the  event  of  the  suit, 
and  was,  therefore,  an  incompetent  witness 
for  the  plaintiff.  He  had  signed  the  note  with 
the  plaintiff,  and  Ferine  as  joint  sureties  for 
Drake,  and  was,  therefore,  bound  to  contribute 
at  least  one  third,  and  one  half  if  Ferine  was 
insolvent,  to  repay  to  the  complainant  what- 
ever money  the  latter  had  advanced  out  of  hi.s 
own  funds  to  pay  and  take  up  the  note;  and 
the  only  right  of  action  in  this  case  is  founded 
upon  the  supposition  that  the  plaintiff  had  paid 
the  note  with  his  own  funds,  and  not  out  of 
the  estate  of  Drake,  in  his  hands  as  adminis- 
trator. If  the  plaintiff,  therefore,  succeeded 
in  his  suit  against  the  'surviving  part  j  *4!K? 
nere,  he  could  not  call  upon  the  witness  to  con- 
tribute, without  giving  him  the  benefit  of  the 
judgment  he  haothus  obtained,  to  enable  him 
to  remunerate  himself  therefrom.  The  cases 
of  joint  trespassers  or  other  wrong  doers,  which 
were  referred  to  upon  the  argument,  are  en- 
tirely different;  for  there,  each  is  liable  for  the 
whole,  and  cannot  compel  the  others  to  con- 
tribute. One  is.  therefore,  a  competent  witness 
for  the  plaintiff  against  another,  because  a  re- 
covery without  actual  satisfaction  does  not  dis- 
charge his  own  liability;  and  if  the  plaintiff 
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afterwards  recovers  against  him,  and  obtains 
satisfaction  for  the  whole  injury,  he  is  not  en- 
titled to  the  benefit  of  the  judgment  in  the  first 
suit,  to  make  good  any  part  of  the  amount  for 
which  he  has  thus  been  made  liable.  Geoghe- 
gan  v.  Reid,  2  Wh.,  152.  The  rule  in  relation 
to  the  competency  of  witnesses  is  thus  correct- 
ly laid  down  by  the  late  Oh.  J.  Ewing,  in  the 
case  of  Harwood  v.  Murphy,  4  Halst.,  216: 
"The  rule  on  this  subject  is  clear  and  simple; 
it  is  only  in  the  application  that  difficulty  in- 
terposes. If  the  person  offered  as  a  witness, 
stands  entirely  indifferent  as  to  the  event,  so 
that  his  interest  cannot  be  in  any  degree  af- 
fected by  it,  he  is  admissible.  When  it  is  said 
that  the  witness  is  admissible  if  equally  inter- 
ested, the  same  rule  is  stated,  though  in  some- 
what different  terms:  for  he  has  then  in  truth 
no  interest,  inasmuch  as  being  under  equal  re- 
sponsibility, the  event  must  be  indifferent,  or 
in  other  words,  without  interest  to  him.  But 
where  the  responsibility  will  vary  with  the  ver- 
dict, that  is  to  say,  where,  if  the  verdict  be  for 
one  party,  the  witness  is  exposed  to  certain  re- 
sponsibility, and  if  for  the  other  party  he  is 
liable  to  a  different  and  lighter  responsibility, 
then  he  does  not  stand  indifferent,  and  ought 
not  to  be  permitted  to  give  evidence  for  the 
party  whose  success  will  leave  him  subject  only 
to  the  lighter  charge.  If  the  liability  of  the 
witness  remains  the  same,  whichever  way  the 
verdict  may  be,  he  is  indifferent.  If,  in  one 
event,  his  liability  is  diminished,  he  is  not  a 
competent  witness  for  that  party  and  to  pro- 
duce that  event."  See,  also,  Buckland  v.  Tank- 
ard, 5T.  R,  578. 

494*]  *Neither  did  the  possibility  that  the 
estate  of  Drake  might  prove  sufficient  to  re- 
•munerate  him,  or  that  Hecox  might  not  compel 
him  to  contribute  as  one  of  his  co-sureties  ren- 
der the  interest  of  Foster  so  remote  and  con- 
tingent, as  to  make  him  a  competent  witness 
for  the  plaintiff.  In  the  ordinary  case  of  spe- 
cial bail,  the  defendant  may  be  and  frequently 
is  possessed  of  sufficient  property  to  remuner- 
ate the  bail  for  any  sum  he  may  eventually 
have  to  pay;  and  yet  no  one  ever  supposed  that 
even  positive  proof  of  that  fact  would  make 
the  bail  a  competent  witness  for  his  principal 
to  defeat  the  plaintiffs'  action.  In  the  case  of 
Owen  v.  Mann,  2  Day,  398,  a  witness  whose 
interest  in  the  suit  was  equally  balanced,  if  his 
remedy  over  against  a  responsible  person  in 
case  the  party  calling  him  failed  in  the  suit 
could  make  it  equal,  was,  nevertheless,  held  to 
be  incompetent. 

As  the  law  presumes  every  man  will  claim 
what  is  legally  and  equitably  due  to  him,  un- 
til the  contrary  is  shown  by  a  release  of  his 
right,  the  fact  that  it  is  possible  he  may  not  call 
upon  the  witness  to  make  contribution  when  he 
has  the  legal  right  to  do  so,  does  not  make  the 
interest  of  the  witness  in  creating  another  fund 
to  relieve  himself  from  liability,  either  remote 
or  contingent,  so  long  as  his  legal  liability  to 
contribute  exists.  To  render  him  competent, 
on  the  ground  that  he  has  a  remedy  over,  it 
should  be  distinctly  shown  that  he  has  either  a 
general  or  specific  lien  upon  a  fund  for  his  in- 
demnity, which  is  fully  adequate  to  remuner- 
ate him  for  anything  he  may  lose  by  the  fail- 
ure in  the  suit  of  the  party  calling  him  as  a 
witness.  The  exception  to  the  decision  of  the 
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circuit  judge,  in  receiving  Foster  as  a  compe- 
tent witness  for  the  plaintiff,  was,  therefore, 
well  taken. 

By  Senator  Maison.  The  important  and 
indeed  the  controlling  question*  in  this  cause 
is,  whether  Reuben  H.  Foster  was  or  was  not 
a  competent  witness  for  the  plaintiff.  If  he  is 
held  to  be  incompetent, then  must  this  judgment 
be  reversed.  The  material  facts  in  this  case, 
in  support  of  the  plaintiff's  action,  are  proved 
by  this  witness;  and  the  question  is,  whether 
Foster  had  not  a  direct  interest  in  fixing  the 
liability  of  the  firm,  which  his  testimony  was 
intended  in  *part  to  establish.  As  co-  [*495 
surety  he,  undoubtedly,  would  be  liable  to 
contribute  the  one  third  of  the  amount  due  on 
the  note,  in  case  the  money  could  not  be  col- 
lected from  the  estate  of  John  Drake,  Jr..  the 
principal  in  the  note.  Here,  then,  is  the  solv- 
j  ency  of  one  man  only  or  of  his  estate,  which 
j  is  the  only  hope  of  Foster  to  be  relieved  from 
I  the  necessity  of  contribution.  By  his  testimony 
j  he  is  fixing  the  liability  of  four  other  persons 
as  principals  for  the  payment  of  his  debt,  there- 
by securing  himself  against  loss,  oral  least  re- 
moving further  from  himself  the  probability 
of  his  ever  being  called  upon  to  pay  one  cent. 
Is  not  this  a  direct  interest?  Is  it  not  a  pres- 
ent, immediate  and  controlling  interest?  If  it 
is  not,  I  am  incapable  of  understanding  what 
kind  of  interest  it  is,  to  influence  the  mind, 
sway  the  judgment,  or  to  pervert  the  under- 
standing of  a  witness,  which  will  render  him 
incompetent  on  the  ground  of  interest.  It  is 
true,  as  has  been  urged,  that  whether  the 
plaintiff  succeed  or  not,  in  fixing  the  liability 
of  this  company,  the  legal  liability  of  Foster 
to  contribute  one  third,  in  case  of  the  insolv- 
ency of  the  estate  of  Drake,  is  not  at  all  im- 
paired; yet  it  is  to  be  remembered,  that  in  case 
the  plaintiff  succeeds  in  obtaining  a  judgment 
against  the  members  of  this  firm,  whether  that 
judgment  be  enforced  or  not  by  Hecox,  Foster 
would  have  a  right  to  claim  that  judgment,  and 
to  enforce  its  execution  to  the  extent  of  the 
moneys  which,  as  co  surety,  he  shall  pay.  He 
is  then,  by  his  testimony,  creating  a  security 
which  before  he  had  not,  to  respond  or  answer 
to  him  for  the  moneys  he  may  be  compelled  or 
may  be  liable  to  pay;  or  in  other  words,  he  is 
procuring  for  himself  an  advantage  which,  by 
means  of  the  judgment  to  be  recovered,  might 
result  in  a  full,  perfect  and  unquestioned  in- 
demnification of  himself. 

But  it  is  said  that  the  interest  of  Foster  is 
contingent;  that  it  is  contingent  whether  a  re- 
covery will  be  had,  although  he  testify  as  a 
witness;  it  is  contingent  for  that  the  plaintiff 
may  never  enforce  the  judgment  against  them; 
it  is  contingent,  as  it  is  not  certain  but  that  all 
of  the  defendants,  against  whom  recovery  is 
sought,  may  before  execution  issue  become  in- 
solvent. The  question  is  not  whether  the  judg- 
ment, *if  recovered. will  most  certainly  [*49t> 
be  enforced,  and  the  moneys  collected  thereon 
to  the  relief  and  indemnification  of  the  wit- 
ness, but  it  is  whether  the  witness  has  not  a  di- 
rect interest  in  procuring  the  recovery  that  the 
judgment  may  be  enforced,  and  so  operate  to 
his  relief.  No  rule  is  better  settled,  than  that 
bail  are  incompetent  witnesses,  and  will  not 
be  permitted  to  testify  for  their  principal.  1 
Phil.  Ev.,  49.  This  is,  most  clearly,  upon  the 
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ground  that  they  have  an  interest  to  defeat  the 
action, so  as  to  remove  from  them  the  probabili- 
ty of  being  called  upon  to  answer  the  amount 
sought  to  be  recovered  against  their  principal. 
But  are  there  no  contingencies  in  this?  Is  it 
certain  that  the  testimony  of  the  witness  will 
defeat  the  recovery?  Is  it  certain  that  if  the 
recovery  be  had,  that  the  principal  will  not  be 
able  to  pay  it?  It  was  well  remarked  in  Owen 
v.Mann,  2  Day,  404,  "that  a  judgment  against 
the  principal  is  not  necessarily  accompanied 
with  an  obligation  of  payment  upon  the  bail. 
The  money  may  be  collected  of  the  principal, 
and  the  attempt  must  be  made  before  the  bail 
can  be  subjected."  I  cannot  better  express  my 
views  in  this  particular,  than  was  done  by  Gib- 
son, J.,  in  the  case  of  Conrad  v.  Keyser,  5  Serg. 
&  R,  371.  After  remarking  that  the  general 
rule  was,  that  to  disqualify  a  witness,  he  must 
not  merely  have  an  interest  in  the  question, 
but  in  the  event  of  the  suit;  that  is,  where  the 
verdict  may  be  given  in  evidence  for  or  against 
him  in  another  suit,  he  adds:  "  Still  there  are 
many  cases  that  are  independent  of  this  rule, 
in  which  the  witness  is  excluded,  although  the 
verdict  could  not  affect  him  in  another  suit;  of 
these,  Mr.  Phillips  has  in  his  Treatise,  page  61, 
given  various  examples.  I  would  suggest,  that 
wherever  the  verdict  may  create  a  new  respon- 
sibility which  the  law  would  recognize  and 
render  available  in  favor  of  or  against  the  wit- 
ness, or  increase  or  decrease  an  existing  one, 
he  ought  to  be  rejected.  A  contingent  interest 
will  not,  I  grant,  disqualify,  but  it  will  not  be 
considered  contingent,  merely  because  it  is  un- 
certain whether  it  will  become  operative.  To 
speak  analogically,  there  must  be  an  interest 
vested  at  the  time,  but  the  uncertainty  of  its 
ever  taking  effect  in  possession  is  immaterial." 
497*J  *And,  indeed,  in  our  courts,  the  rule 
that  a  witness,  to  be  incompetent,  must  gain  or 
lose  by  the  event  of  the  suit,  or  the  verdict 
can  be  given  in  evidence  for  or  against  him,  is 
not  considered  absolute  and  without  exception; 
for  in  the  case  of  Van  Nuys  v.  Terhune,  3 
Johns.  Cas.,  83,  the  court,  after  laying  down 
the  rule  as  above  mentioned,  say:  "We  do  not 
mean  to  say  but  that  there  may  be  some  tech- 
nical eiceptions  to  the  rule;"  and  in  Stewart  v. 
Kip,  5  Johns.,  258,  it  was  held,  that  "where 
the  witness  will  gain  an  advantage  by  the  evi- 
dence he  may  give,  he  must  be  excluded.  As 
.respects  the  influence  upon  the  mind  of  the 
witness,  it  is  equivalent  to  a  direct  interest  in 
the  suit."  "The  rule,"  say  the  court  in  Butler 
v.  Warren,  11  Johns.,  57,  "is  stubborn  and  in- 
flexible, that  if  a  witness  has  a  direct  interest, 
however  small  in  the  event  of  the  cause,  he  can- 
not be  admitted  to  testify  upon  the  trial  in  fa- 
vor of  that  interest,  in  any  respect  or  decree." 
See,  also,  Ifubbly  v.  Brown,  16  Johns..  72; 
ffmyth  v.  Bradttreet,  5  Cow.,  214,  215;  Jaekton 
v.  Frier,  16  Johns.,  195. 

I  will  now  advert  to  a  few  of  the  many  CMM 
in  illustration  of  the  principles  as  settled  by 
the  courts,  having  a  direct  and  controlling  in 
fluence  in  the  decision  of  the  question  under 
consideration.  In  the  case  of  liuckland  v. 
Tankard,  5  T.  R. ,  578.  the  action  was  by  the 
indorsee  of  a  bill  of  exchange  against  the  ac- 
ceptor. The  bill  was  drawn  on  the  defendant 
and  by  him  accepted  to  pay  to  Oregson  or  hi* 
order,  and  indorsed  in  blank.  Oregson  was 
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called  as  a  witness  by  the  defendant,  to  prove 
that  the  plaintiff  had  no  property  in  the  bill; 
that  the  bill  was  left  with  plaintiff  to  get  pay- 
ment thereof  of  the  defendant ;  and  not  with 
intent  to  convey  any  interest  to  him;  and  was 
objected  to  as  an  interested  witness.  Ld.  Ken- 
yon,  Ch.  J.,  said:  "The  whole  question  turns 
on  this,  whether  the  witness'  situation  would 
or  would  not  be  bettered  by  the  event  of  the 
verdict  in  this  case.  I  am  still  of  opinion  that 
it  would  ;  for  if  the  plaintiff  should  succeed, 
Gregson  would  be  put  to  much  greater  diffi- 
culties to  get  back  the  money  than  if  the  plaint- 
iff should  be  foiled  by  means  of  his  testimony 
and,  therefore,  on  the  ground  of  interest,  I 
think  the  witness  was  properly  *reject-  [*498 
ed."  This  case  perhaps  goes  further  than  any 
in  the  books  in  exclusion  of  a  witness  on  the 
ground  of  interest.  Ld.  Ch.  J.  Ellenborough, 
in  Birt  v.  KirksJiaic,  2  East,  461,  said:  "He 
knew  of  no  other  than  this  case,  which  goes  on 
the  ground  of  more  or  less  difficulty  in  the 
witness  in  establishing  his  interest  against  one 
or  the  other  of  the  parties."  Still,  however.  I 
do  not  understand  that  he  questions  the  au- 
thority of  the  case  ;  nor  is  it  necessary  for  us 
to  sanction  it  here.  It  is  only  cited  for  the  pur- 
pose of  illustrating  the  general  principle,  and 
to  show  how  far  judges  are  willing  to  go  in 
giving  that  principle  a  full  and  practical  opera- 
tion. 

In  the  case  of  Smyth  v.  Bradstreet,  5  Cow., 
215,  the  plaintiff  sued  for  compensation  for 
services  rendered  as  a  commissioner  in  parti- 
tion ;  on  the  trial  the  co-commissioners  were 
called  as  witnesses  for  the  plaintiff,  and  though 
objected  to,  were  permitted  to  be  sworn.  On 
an  application  to  the  Supreme  Court  for  a  new 
trial  for  this  cause,  Mr.  J.  Woodworth,  in  de- 
livering the  opinion  of  the  court,  said:  "  One 
commissioner  was  called  to  prove  not  only  the 
services  of  his  fellow  commissioner,  but  the 
money  paid  for  flagmen,  etc.  The  money  thus 
paid  by  the  plaintiff  in  this  cause  was  a  charge, 
for  which  the  other  commissioners  were  bound 
to  contribute  a  proportion,  for  the  money  paid 
to  the  men  employed  must  be  considered  as 
paid  for  the  benefit  nnd  assistance  of  all  the 
commissioners,  and  from  the  nature  of  the 
trust,  the  employment  must  be  presumed  to 
have  been  by  the  assent  of  all.  It  follows,  that 
Bartlet  and  Bostwick  were  interested  in  this 
part  of  the  defense,  for  if  the  plaintiff  succeed- 
ed by  their  testimony,  in  recovering  the  dis- 
bursements, they  thereby  became  exonerated. 
The  commissioners  proved  a  fact  which  they 
had  a  direct  interest  to  establish."  In  support 
of  this  view  of  the  law,  the  learned  judgecites 
the  cases  of  Gage  v.  Sttirart,  4  Johns.,  298; 
Butler  v.  Warren,  11  Id.,  57;  Marquand  v 
WM,  16  M.,92;  Rmerton  v.  Andrew*,  4  Mass., 
668.  to  which  may  be  added  the  case  of  Oirtn 
v.  Mann,  2  Day,  899.  Now,  in  the  case  at  bur 
it  was  contended,  that  though  Hccox  should 
recover  against  them-  defendants,  yet  is  not 
Foster's  'liability  to  contribute,  as  co  [*4JM> 
surety  to  the  payment  of  the  debt  in  any  man- 
ner affected  or  impaired,  and  that  his  interest 
was  remote  and  contingent;  contingent  upon  a 
i  recovery  being  had  by  reason  of  his  testimony, 
|  and  contingent  upon  the  collection  of  those 
,  moneys  by  execution  upon  the  judgment,  and 
.  that  he  was,  therefore,  competent.  Precisely 
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the  same  decree  of  remoteness  and  contingency 
of  interest  existed  in  the  case  last  cited.  It  was 
contingent  whether  the  plaintiff  would  recover 
a  judgment  by  virtue  of  the  testimony  of  the 
co-commissioners,  and  it  was  in  like  manner 
contingent  whether,  if  judgment  should  be  re- 
covered, the  moneys  could  be  collected  there- 
on. Yet  did  the  Supreme  Court  in  that  case 
decide,  that  the  co-commissioners  proved  a 
fact,  which  they  had  a  direct  interest  to  estab- 
lish, and  for  that  reason  awarded  a  new  trial. 

The  case  of  Ransom  v.  Keyes,  9  Cow.,  128, 
has  a  direct  bearing  on  the  matter  under  con- 
sideration. Hart  and  Lay  had  recovered  a 
judgment  against  against  Keyes  and  Bronson, 
upon  a  note  given  by  them  as  partners.  Keyes 
had  been  arrested  by  virtue  of  a  ca.  sa.  on  that 
judgment.and  gave  to  the  plaintiff  a  limit  bond 
signed  by  himself  and  Landon.  Afterwards 
Keyes  escaped  from  the  limits,  and  this  action 
on  the  bond  was  brought  by  reason  of  such  es- 
cape. On  the  trial,  the  defendants,  Keyes  and 
Landon,  called  Bronson,  the  partner  and  co- 
•defendant  of  Keyes  in  the  judgment,  as  a  wit- 
ness. It  was  obvious  that  Bronson's  testimony 
would  go  to  defeat  the  plaintiff's  recovery  on 
the  limit  bond,  if  he  testified  to  anything.  The 
•circuit  judge  decided  the  witness  was  incom- 
petent on  the  ground  of  interest,  and  in  this  he 
was  sustained  by  the  Supreme  Court.  Justice 
Woodworth,  who  delivered  the  opinion  of  the 
court,  said:  "It  seems  to  me  the  witness  had  a 
direct  interest  to  defeat  the  recovery.  He  was 
equally  liable  for  the  debt.  If  the  plaintiff  re- 
covered in  this  cause,  such  recovery  with  a 
consequent  payment  would  extinguish  all  fur- 
ther claim  arising  in  consequence  of  the  judg- 
ment of  Hart  and  Lay  against  Keyes  and  Bron- 
son; admitting  that  after  this  recovery,  Landon 
should  pay  the  whole  to  the  plaintiff,  Keyes 
5OO*]  would  be  liable  to  Landon  for  *the 
money  paid.  On  his  payment  a  right  of  action 
would  accrue  against  Bronson  for  one  half;  but 
without  this,  a  payment  by  Landon  must  be 
considered  as  a  payment  made  by  Keyes'  pro- 
curement, for  it  would  be  made  on  a  bond 
which  Keyes  had  prevailed  on  Landon  to  exe- 
cute for  his  benefit  and  enlargement.  I  do  not 
perceive  any  material  difference,  therefore, 
whether  Landon  had  advanced  the  money  for 
Keyes  when  he  was  arrested,  or  subsequently 
paid  it  in  consequence  of  a  recovery  on  the 
bond  he  had  given;  as,  between  him  and  Keyes 
and  Bronson,  it  was  enough  that  the  former 
had  paid  or  caused  it  to  be  paid;  nor  could 
Bronson  defeat  a  recovery  against  himself  be- 
cause satisfaction  was  made  in  the  latter  way." 
In  this  case,  also,  there  are  contingencies.  It 
was  contingent  that  the  witness'  testimony 
would  weigh  with  the  jury  to  defeat  the  plaint- 
iff's action  ;  it  was  also  contingent  whether 
Landon  would  ever  pay  any  part  of  that  judg- 
ment, or  whether  he  had  any  property  out  of 
which  the  moneys  could  be  raised  on  execu- 
tion. Yet  these  were  not  contingencies  remote 
enough  in  this  case  to  admit  this  witness  as 
competent. 

The  case  of  Marquand  v.  Webb,  16  Johns., 
80,  is  not  distinguishable  in  principle  from  the 
case  at  bar.  On  the  trial  of  that  case,  in  the 
Mayor's  Court  in  N.  Y.,  the  Webbs  proved 
they  had  done  certain  repairs  to  the  privateer 
Spitfire,  and  to  show  that  Marquand  was  a  part 
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owner  of  the  vessel  at  the  time,  called  Benja- 
min Gomez,  also  a  part-owner,  as  a  witness;  he 
was  objected  to  as  incompetent,  for  being 
part-owner,  he  was  liable  to  contribution  if 
the  plaintiff  recovered;  but  he  was  permitted 
to  testify.  On  writ  of  error  to  the  Supreme 
Court,  he  was  held  to  be  an  incompetent  wit- 
ness. Spencer,  J.,  who  delivered  the  opinion 
of  the  court,  said:  "He  was  undoubtedly  in- 
terested to  render  the  burden  upon  himself  as 
light  as  possible,  and  to  throw  it  on  the  de- 
fendant in  part."  "The  witness  being  con- 
fessedly, by  his  own  admissions  on  the  voir 
dire,  a  part-owner,  would  be  answerable  in 
contribution,  and  his  interest  in  making  the 
defendant  below  an  owner  was  promoted  by 
increasing  the  number  of  those  chargeable  and 
thereby  mitigating  his  own  loss."  "I  have 
met,"  adds  the  learned  *  judge,  "no[*5Ol 
case  directly  in  point.  My  opinion  proceeds 
from  the  principle,  that  whenever  a  fact  is  to 
be  proved  by  a  witness,  and  such  fact  be  fa- 
vorable to  the  party  who  calls  him,  and  the 
witness  will  derive  certain  advantage  from  es- 
tablishing the  fact  in  the  way  proposed,  he 
cannot  be  heard,  whether  the  benefit  be  great  or 
small. "  And  again ;  "It  is  conceived  that  Gomez 
did  not  stand  indifferent  between  the  parties; 
for  though,  from  his  own  disclosures,  he  would 
be  liable  to  the  plaintiffs  below  if  they  failed 
in  this  suit  as  a  part  owner,  he  wa^  increasing 
the  number  of  those  who  would  be  contribu- 
tory, and  thus  lessening  the  amount  which  he 
was  eventually  to  pay."  The  learned  judge,  in 
the  course  of  his  opinion,  remarks  that  "Bay- 
ley,  J.,  in  giving  his  opinion  in  the  case  of 
Hudson  v.  Robinson,  4  Alaule  &  S.,  475,  stated 
the  true  principle.  He  said  a  witness  may  be 
interested -in  different  ways.  If,  for  instance, 
the  result  of  the  suit  will  be  to  protect  him 
from  having  a  demand  made  against  him,  or  to 
put  him  in  a  better  situation  than  before,  he  is 
an  incompetent  witness."  This  is  in  perfect 
harmony  with  the  rule  laid  down  in  Conrad 
v.  Keyser,  5  Serg.  &  R,  371,  that  "  Whenever 
the  verdict  may  create  a  new  responsibility  in 
favor  of  or  against  the  witness,  or  increase  or 
decrease  an  existing  one,  he  ought  to  be  reject- 
ed." It  is  unnecessary  to  multiply  cases  on 
this  point.  It  is  to  my  mind  most  manifestly 
clear,  that  Foster  had  an  immediate  and  direct 
interest  in  the  event  of  this  suit.  If  the  plaint- 
iff had  failed,  then  would  Foster  have  certain-, 
ly  been  liable  as  co-surety  for  one  third  the 
amount  of  the  debt:  should  the  plaintiff  suc- 
ceed, as  it  was  the  interest  of  Foster  he  should, 
then  would  Foster  have  been  entirely  exoner- 
ated from  his  liability,  or  that  liability  consid- 
erably diminished,  depending,  it  is  admitted, 
upon  the  solvency  of  the  firm,  whose  responsi- 
bility, in  addition  to  his  own,  he  was  directly 
interested  to  charge  with  the  payment  of  this 
debt. 

It  is  contended  the  judgment  should  not  be 
reversed,  although  Foster  may  be  considered 
an  incompetent  witness,  as  two  other  witnesses, 
Beard  and  Adams,  testified  to  the  same  mate- 
rial facts  testified  to  by  Foster.  It  may  be,  for 
aught  we  can  know,  that  the  jury  altogether 
confided  in  the  *testimony  of  Foster.  [*5O2 
Beard  was  a  voluntary  witness;  he  was  not 
subpoenaed,  and  from  his  own  story  he  gave 
information  to  the  plaintiff  on  the  day  of  the 
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trial  of  this  cause  before  the  circuit  judge,  j  The  general  rule  is,  if  a  witness  cannot  gain 
Sep.  9, 1833,  of  the  conversation  he  says  Per-  i  or  lose  oy  the  event  of  the  suit,  or  if  the  ver- 
ine  had  with  Welles,  the  cashier,  in  Oct.,  1826,  !  diet  cannot  be  given  in  evidence  for  or  against 
and  that  he  had  not  thought  of  that  con  versa- !  him  in  another  suit,  that  he  is  competent.  But 
tion  from  that  day  to  the  day  of  his  testifying;  |  an  interest,  to  render  a  witness  incompetent, 
and  he  is  contradicted  by  Welles  in  this,  that  must  be  legal  and  fixed.  A  remote  or  contin- 
Welles  says  he  has  no  recollection  of  any  con-  gent  interest  will  not  disqualify  him.  A  wit- 
versation  with  Ferine  as  stated  by  Beard.  The  j  ness  may  not  only  be  sworn  against  his  inter- 
conversation  as  testified  to  by  Beard,  between  |  est,  but  also  in  a  case  where  his  interest  is  bal- 
Perine  and  Welles,  was  brought  forward  with  !  anced,  and  he  stands  indifferent  as  to  the  re- 
the  view  of  showing  that  Welles  knew,  when  !  suit  of  the  suit.  Will  Foster  gain  or  lose  by 
this  money  was  obtained  from  the  Bank,  that !  the  event  of  this  suit  ?  Upon  the  face  of  the 
it  was  for  the  use  and  benefit  of  the  Ohio  Co. ;  note,  he  appears  as  one  of  three  sureties  for 
whereas  Welles,  in  his  first  and  second  exam-  John  Drake,  Jr.,  and,  therefore,  liable  to  con- 
ination,  expressly  asseverates  "that  he  never  j  tribute  to  Hecox  one  third  of  the  amount  of 
heard  or  understood  that  the  note  was  discount- 1  the  note,  if  Hecox  had  paid  it.  If  Hecox  com- 
•ed  for  the  benefit  of  the  Company,  or  that  the  |  pels  contribution  from  him,  he  has  a  remedy 
Company  ever  had  anything  to  do  with  the  over  for  the  whole  amount  of  the  contribution 
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note  or  with  the  avails;"  "that  he  did  not  know- 
or  understand  that  the  money  obtained  b; 
Drake  had  gone  or  was  to  go  to  Ohio."  In  u 
dition  to  this,  Beard,  at  one  time  in  his  exam- 
ination, says  "that  Drake  often  said  he  expect- 
ed the  money  before  it  did  come,"  and  he 
afterwards  swears  he  did  not  so  testify,  but 
that  he  testified  otherwise,  to  wit:  "that  Drake 
said  he  expected  the  money  a  great  ^trile  be- 
fore the  pork  came."  And  in  further  addition, 
the  appearance  and  manner  of  the  witness,  be- 
fore the  jury,  may  have  induced  them  to  lay 
aside  his  testimony  altogether.  The  jury  might 
also  not  have  given  any  weight  to  the  facts  tes- 
tified toby  Adams,  to'wit:  that  Ferine  said  the 
money  obtained  on  the  note  was  for  the  Ohio 
<?o. ;  for  this  conversation  took  place  on  the 
day  of  the  commencement  of  this  suit  and  long 
after  the  partnership  was  dissolved;  and  the 
jury  may  have  considered  the  confession  or 
declaration  of  a  partner,  after  the  dissolution, 
as  of  no  avail  in  this  particular,  and  as  irrele- 
vant or  improper,  and  they  had  sufficient  legal 
warrant  for  so  considering  it,  Haekley  v.  Pat- 
rick, 3  Johns.,  538;  Baker  v.  Stackpole,  9  Cow., 
433;  Mercer  v.  Sayre,  Anth.  N.  P.,  119;  Hop- 
kin*  v.  Banks,  7  Cow.,  650;  Walker  v.  Duberry, 
5O3*1  1  Marsh.  (Ky.),  *189;  and  so  have  en- 
tirely disregarded  his  testimony.  But  whether 
the  jury  did  or  not  altogether  or  exclusively 
repose  on  the  testimony  of  Foster  is  of  no  im- 
portance, as  it  cannot  vary  or  affect  the  rule, 
that  a  new  trial  will  be  awarded  where  an  in- 
terested or  incompetent  witness  has  been  ad- 
mitted to  testify  before  the  jury,  though  there 
be  cumulative  testimony  to  the  point  from  oth- 
er witnesses.  It  has  been  so  expressly  held  in 


the  Supreme  Court  and  in  this  court.  Mar- 
•ouand  v.  Webb,  16  Johns.,  89;  Ongood  v.  Man- 
hattan Co.,  8  Cow.,  621. 

The  Supreme  Court  in  this  case  refused  a 
new  trial,  and  ordered  judgment  on  the  ver- 
dict. I  am  of  opinion  the  judgment  of  the  Su- 
preme Court  ought  to  be  reversed,  and  that  a 
venire  de  noto  should  be  awarded.  Having  come 
to  this  conclusion  on  this  point,  it  is  unneces- 
sary to  examine  the  other  points  raised,  as  the 
•decision  on  this,  in  my  view,  disposes  of  the 
whole  CMO. 

By  Senator  P&ige.  Was  Foster  a  compe- 
tent witness  for  the  plaintiff  below  ?  It  IH  ob- 
jected by  the  defendants  that  he  had  a  direct 
interest  io'securing  a  recovery  for  the  plaint- 
iff, and  was,  therefore,  incompetent. 
WBND.  18.  N.  Y.  R,  18. 


against  the  estate  of  Drake.  Foster  having  a 
complete  remedy  against  the  estate  of  Drake, 
what  interest  has  he  in  the  success  or  defeat  of 
Hecox  in  this  suit.  If  Hecox  recovers  and  ob- 
tains *satisf action  from  the  defendants  [*5O4 
for  the  whole  debt,  he  cannot,  to  be  sure,  call 
upon  Foster  for  contribution.  But  suppose 
Hecox  fails.and  turns  round  and  exacts  contri- 
bution from  Foster,  wherein  is  Foster  the  loser 
by  this  operation  ?  Cannot  he  immediately 
call  upon  the  estate  of  Drake,  which  is  re- 
sponsible to  all  the  sureties,  and  compel  pay- 
ment to  him  of  the  entire  sum  he  was  obliged 
to  pay  Hecox. 

What  legal  interest  can  it  be  to  Foster  wheth- 
er Hecox  recovers  the  whole  debt  from  these 
defendants,  or  obliges  him  (Foster)  to  pay  one 
third  of  the  amount,  and  he  (Foster)  immedi- 
ately receives  the  like  amount  from  the  estate 
of  Drake  1  But  even  a  recovery  by  Hecox  in 
this  suit  is  no  extinguishment  of  Foster's  lia- 
bility to  contribute,  without  a  satisfaction.  If 
Hecox  did  not  obtain  satisfaction,  and  Foster, 
by  contributing  one  third  would  be  entitled  to 
an  assignment  of  the  judgment  pro  tanto,so  he 
could  also  resort  to  the  estate  of  Drake  for  pay- 
ment. The  circumstance,  that  by  Hecox's  re- 
covery, he  (Foster)  would  obtain  the  liability 
to  him  of  five  persons  instead  of  one,  in  my 
judgment  is  of  no  importance,  and  does  not 
make  Foster  interested,  as  no  question  is  made 
of  the  solvency  of  the  estate  of  Drake  and  of 
its  abundant  ability  to  respond  to  Foster.  If 
that  estate  is  abundantly  able  to  respond  (and 
there  is  nothing  in  this  case  to  show  the  con- 
trary),! cannot  conceive  any  advantage  Foster 
would  gain  by  increasing  his  security.  The 
supposition  that  the  estate  may, by  possibility, 
prove  unable  to  indemnify  Foster,  creates,  if 
any,  only  a  remote  and  contingent  interest, 
which  does  not  disqualify  him.  To  make  him 
incompetent,  he  must  directly  gain  or  lose  by 
the  event  of  the  suit.  How  can  he  gain  or  lose, 
when  whatever  may  be  the  result  of  the  *uil 
(In  the  event  of  his  being  compelled  to  contrib- 
ute to  Hecox), he  has  a  perfect  and  certain  rem- 
edy for  a  full  indemnity  against  the  estate  of 
Drake.  It  is  said  that  a  witness  having  a  claim 
over  upon  a  third  person  for  the  same  amount 
he  is  or  will  be  liable  to  pay. is  not  by  that  cir 
ruraHUnce  rendered  a  competent  witness  in  » 
null,  the  event  of  which  mitfht  extingui-h  his 
•liability.  I  apprehend  this  proposition  I  *5O5 
cannot  be  sustained  by  authority.  In  the 
cnsc  of  Rutlty  v.  Taylor,  18  East.  175,  the  wit- 
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ness  was  held  competent,  because  he  had  a 
claim  over  upon  a  third  person,  not  a  party  to 
the  suit,  for  the  amount  of  the  debt  he  was  or 
might  be  liable  to  pay.  In  that  case.one  of  two 
partners  drew  a  bill  of  exchange  in  the  part 
nersbip  name,  and  passed  it  to  a  separate  cred- 
itor in  discharge  of  his  own  debt.  In  a  suit  by 
such  creditor  against  the  acceptor  of  the  bill, 
the  innocent  partner  was  held  to  be  a  compe- 
tent witness  for  the  acceptor,  to  disprove  the 
authority  of  the  debtor  partner  to  give  the  part- 
nership security,  upon  the  ground  that  al- 
though the  acceptor,  in  case  the  separate  cred- 
itor recovered  against  him,  would  have  a  rem- 
edy over  against  the  firm,  yet  that  the  wit- 
ness would  also  have  his  remedy  over  against 
the  debtor  partner  ;  and  it  was  further  held  in 
that  case,  that  the  bankruptcy  of  the  debtor 
partner  in  the  meantime  did  not  vary  the  ques- 
tion of  competency.  So  in  McLeod  v.  Johnston, 
4  Johns.,  126, where  D.  and  M.  being  indebted 
to  C.,  the  latter  attached  money  in  the  hands 
of  B.,  belonging  to  M.  In  a  suit  by  C.  against 
B.  for  the  money,  it  was  held  that  D.  was  a 
competent  witness  for  C. ;  for  though  the  re- 
covery would  so  far  extinguish  D.'s  debt,  yet 
he  would  be  liable  over  for  the  same  amount 
to  M.  So  in  Chaffee  v.  Thomas,  7  Cow. ,  358, 
it  was  held  that  a  witness  liable  to  lose  by  the 
determination  of  the  cause  against  the  party 
calling  him,  was  a  competent  witness  for  him, 
if  fully  secured  and  indemnified  against  loss. 
Confining  myself,  then,  to  the  liabilities  and 
remedies  of  Foster  as  they  appear  on  the  second 
note, from  the  best  consideration  which  I  have 
been  able  to  bestow  upon  this  case,  I  have  not 
been  able  to  arrive  at  any  other  conclusion, 
than  that  he  stands  indifferent  in  point  of  in- 
terest as  to  the  event  of  this  suit,  and  cannot 
gain  or  lose  thereby,  and  that  he  was.  there 
fore,  a  competent  witness  for  Hecox. 

But  there  is  another  view  which  may  be  tak- 
en of  this  case,  which,  I  think,  will  still  more 
conclusively  show  the  competency  of  Foster. 
Hecox  and  Ferine  were  both  sureties  for  Drake 
5O6*J  *on  the  first  note.and  were  liable  to  the 
Branch  Bank  for  its  payment.  When  the  sec- 
ond note  was  given,  Foster,  by  signing  the 
same  as  a  surety,  did  not  become  a  co  surety 
with  Ferine  and  Hecox  for  Drake,  but  he  be- 
came their  surety  as  well  as  a  surety  for  Drake; 
and  all  three,  viz.:  Drake,  Ferine  and  Hecox, 
stood  to  him  in  the  character  of  principals  and, 
consequently,  by  the  payment  of  the  note  by 
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Hecox,  Foster's  liability  was  entirely  extin- 
guished. If  so,  then  Foster  has  no  interest 
whatever  in  this  controversy,  and  there  can  no 
longer  exist  a  question  as  to  bin  competency. 
In  Craythorne  v.  Swinburne,  14  Ves.,  15y,  a 
bond  was  given  by  Henry  Swinburne  as  prin- 
cipal, and  Craythorne  as  surety,  and  Sir  John 
Swinburne  gave  another  bond  reciting  the  for- 
mer bond,  and  conditioned  to  be  void  on  pay- 
ment of  the  first  bond  by  Henry  Swinburne 
and  (Craythorne,  or  either  of  them.  Henry 
Swinburne  became  insolvent,  and  Craylhorne 
having  paid  the  whole  sum,  filed  a  bill  pray- 
ing contribution  by  Sir  John  Swinburne.  It 
was  held  by  the  Lord  Chancellor,  that  Sir  John 
was  not  a  co-surety  with  Craythorne,  but  that 
Craythorne  as  to  him  was  to  be  considered  as- 
a  principal,  and  the  bill  was,  therefore,  dis- 
missed. So  in  this  case,  if  Hecox  is  to  be  re- 
garded as  a  principal  to  Foster,  then  Hecox  can 
never  compel  Foster  to  contribute  towards  the 
payment  of  any  part  of  the  debt  and,  conse- 
quently,Foster  was  a  competent  witness  in  this 
suit.  So  in  the  case  of  llarri*  v.  Warner,  15 
Wend.,  400,  where  A  signed  a  note  as  surety 
for  another,  and  afterwards  B  signed  his  name, 
and  added  thereto  the  words  "  surety  for  the 
above  parties,"  and  A,  the  first  surety, paid  the 
note,  it  was  held  that  he  could  not  compel  con- 
tribution from  B  unless  it  appeared  B  intended 
to  become  a  co-surety  with  A. 

Therefore, under  whatever  view  we  examine 
this  question  of  the  competency  of  Foster, I  am 
satisfied  that  the  same  result  will  be  arrived  at, 
viz.:  that  he  was  a  competent  witness  for  He- 
cox on  the  trial  of  this  suit, and  was, therefore, 
properly  received  as  such  by  the  judge.  My 
opinion,  therefore,  is.that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

*On  the  question  being  put — shall  [*5O7 
this  judgment  be  reversed  ? — the  members  of 
the  Court  divided  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate.the  CHANCELLOR, and  Senators  Maison, 
Sterling,  Tracy,  Van  Dyck,  Wager,  Works — 8. 

In  the  negative — Senators  Armstrong,  L. 
Beardsley,  Beckwiih,  Downing,  Johnson,  Lacy, 
Lawyer,  Loomis,  McLean, Mack,  Paige,  Powers, 
Spraker,  WiUes — 14. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Crlticised-21  Wend.,  403. 
Cited  in— «  Duer,  336. 
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5O9*]    *VAN  RENSSELAER  v.  FAY. 

WHEN  a  hearing  before  referees  is  post- 
poned OD  the  application  of  the  plaintiff, 
he  must  pay  costs  the  same  as  a  defendant 
would  be  bound  to  do,  were  the  postponement 
on  his  application. 

Explalned-5  Hill.  378. 


SEYMOUR  «.  8LOCUM. 

A  BILL  of  exceptions  taken  at  the  trial  does 
not  per  se  operate  as  a  stay  of  proceedings. 
If  the  party  presenting  the  bill  desires  to  stay 
the  proceedings  of  his  adversary,  he  must  ob- 
tain an  order  to  that  effect. 


FULTON  v.  BRUNK  &  IVE8. 

AN  attachment  will  be  granted  by  this  court 
for  the  non-payment  of  costs  for  putting 
off  a  trial  at  the  circuit. 

Cited  In— 13  How.  Pr.,  876. 


51O"]    "CROSS  c.  FRANKLIN. 

THE  rule  to  transcribe  the  record,  where  a 
writ  of  error  is  sued  out,  returnable  in  this 
court, must  be  entered  in  the  court  from  whence 
the  judgment  is  sought  to  be  removed;  it  can- 
not be  entered  here  until  the  writ  of  error  is 
returned. 


DAVENPORT  «.  HULL. 

is  not  necessary,  in  the  appointment  of  a 
county  superintendent  of  the  poor,  that  all 


Ex  PABTE  WEBBER'S  EXECUTORS. 

Replevin  against  Sheriff — Practice. 

In  an  action  of  replevin  against  a  sheriff,  where 
the  jury  find  part  of  the  property  in  the  sheriff,  and 
the  plaintiff  obtains  an  order  for  a  new  trial  from 
the  circuit  judge,  and  then,  before  the  next  circuit, 
the  sheriff  dies,  leave  will  be  granted  to  the  execu- 
tors of  the  sheriff  to  sue  out  a  scire  facias  to  revive 
the  suit. 

WEBBER,  as  sheriff  of  Westchester,  made 
a  levy  upon  property  by  virtue  of  an  ex- 
ecution. Underbill  sued  out  a  writ  of  re- 
plevin. Webber  avowed  the  taking  under  the 
execution.  The  cause  was  tried,  and  the  jury 
found  part  of  the  goods  to  be  the  property  of 
the  plaintiff,  and  assessed  the  value  at  $454, 
and  the  residue  of  the  goods  to  be  the  property 
of  the  sheriff,  and  assessed  the  value  at  $1,046. 
The  plaintiff  obtained  an  order  for  a  new  trial 
from  the  circuit  judge,  and  then,  before  the 
next  circuit,  the  sheriff  died.  The  executors  of 
the  sheriff  asked  leave  to  sue  out  a  tcire  facia* 
to  revive  the  suit;  which  was  granted. 
Cited  ln-8.  C..  19  Wend.,  447. 


*THE  PEOPLE,  «xrel.  TAPPAN,  [»511 
GREEN. 

ACERTIORARIto  remove  a  justice's  judg- 
ment will  not  be  quashed,  although  not 
served  within  ten  days  after  its  allowance, pro- 
vided it  be  served  within  thirty  days  after  the 
rendition  of  the  judgment. 


BROWN  v.  BURDICK. 

Motion  to  Set  Atide  Execution — Rfttipl—  Fraud 
— Practice . 

Wh«»rt»  a  motion  Is  mado  by  a  dofondant  to 


the  judges  of  the  county  for  which  the  appoint  !  »"  «-x«-cutlon,  on  tin-  irmund  that   h«-  Judgment  waa 

m»ntla  t/>h«  maHo   ahmilH  m«>t  •    It    la  pnmiirh     P*ld  and  MtUflod  hrfoiv   th«>  trailing  of  tbe  i-Jtoril- 

ment  Is  to  be  made  should  meet.  It  la  enough  ,  [|on_  and  a  nM,.,|)t  ln  full  t,  produced ;  and  th«- 


that  a  quorum  assemble  and  act  In  the  matter. 
WEND.  18 


ipt 

plaintiff  conn-sin  and  aiuiwora  that  there  wa*  fraud 
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in  obtaining  the  receipt,  the  motion  will  be  sus- 
pended until  the  next  special  term,  when  the  plaint- 
iff will  be  required  to  move  for  leave  to  issue  the 
execution,  the  defendant  to  have  leave  to  answer, 
and  the  costs  of  the  defendant's  motion  will  abide 
the  costs  of  the  motion  on  the  part  of  the  plaintiff. 

THE  defendant  moved  to  set  aside  an  execu- 
tion, on  the  ground  of  its  payment,  before 
execution  issued,  and  produced  a  receipt  in 
full,  given  by  the  plaintiff,  who  alleged  that 
the  receipt  had  been  obtained  by  fraud.  The 
court  were  at  first  inclined  to  disregard  on  this 
motion  the  plaintiff's  allegations,  but  after  con- 
sideration, directed  the  motion  to  lie  over  until 
the  next  special  term,  so  that  a  cross  motion 
might  be  made  by  the  plaintiff  for  leave  to  pro 
ceed  on  the  execution,  the  defendant  having 
liberty  to  answer;  the  costs  of  the  present  mo- 
tion to  abide  the  event  of  the  plaintiff's  mo- 
tion. 


512*]  *BOARDMAN  &  CONKLING 
HOUSE. 

A  person  here  temporarily,  intending:  to  return  to 
the  pl»u:e  of  his  domicil,  is  not  a  resident  within  the 
meaning' of  the  "Act  to  Abolish  Imprisonment,"etc. 

fTIHE  defendant,  an  inhabitant  of  Michigan, 
-L  moved  to  be  discharged  from  arrest  on  the 
ground  that  be  had  been  a  resident  of  this  State 
for  at  least  one  month  previous  to  the  com- 
mencement of  the  suit  against  him,  and  in  sup- 
port of  the  motion  relied  upon  the  Act  to  Abol- 
ish Imprisonment,  etc.  Stat.,  sess.  1831,  p. 
396,  sec.  2. 

By  the  Court.  The  defendant  is  not  a  res- 
ident of  this  State  within  the  meaning  of  the 
Act;  he  is  here  temporarily  and  intends  to  re- 
turn to  Michigan.  Being  here  for  pleasure  or 
business  does  not  exempt  him  from  arrest. 

The  motion  is  denied. 

Cited  in— 2  Rob.,  703. 


WOODRUFF  t>.  BRICE  &  McLEAN. 

Abuse  in  the  number  of  pleas  interposed  will  be 
corrected  on  motion. 

TO  a  declaration  in  assumpsit  the  defendant 
pleaded  seven  distinct  pleas  of  set-off,  and 
added  a  general  notice  of  set  off.  The  plaintiff 
moved  to  strike  out  six  of  the  pleas. 

By  the  Court.  The  statute  allows  a  de- 
fendant to  plead  as  many  pleas  as  he  thinks 
proper,  but  the  court  are  not  thereby  deprived 
of  their  common  law  jurisdiction  to  prevent  an 
abuse  of  the  statute,  and  to  save  the  records  of 
the  court  from  being  incumbered  with  useless 
matter. 

Motion  granted. 


513*] 


*FITCH  c.  FITCH. 


A  prochein  ami  should  be  appointed  previous  to 
the  issuing- of  a  capias  at  the  suit  of  an  infant ;  but 
the  proceedings  will  not  be  set  aside  if  an  appoint- 
ment be  made  previous  to  the  motion,  and  the  costs 
of  the  motion  be  paid. 

452 


A  CAPIAS  was  issued  at  the  suit  of  the 
plaintiff  who  is  an  infant,  previous  to  the 
appointment  of  a  next  friend,  and  on  this 
ground  a  motion  was  made  to  set  aside  the  pro- 
ceedings. 2  R.  S.,  446,  sec.  2.  It  appearing, 
however,  that  since  the  commencement  of  the 
suit  a  next  friend  had  been  appointed,  the  mo- 
tion was  denied,  but  the  costs  of  the  motion  were 
directed  to  be  paid  by  the  plaintiff's  attorney. 

Cited  in-17  N.  Y.,  223;  43  How.  Pr.,  119;  6  Abb.  Pr., 
353;  9  Bos.,  640;  1  Sheld,  282. 


DAY  ET  AL.  «.  GALLUP. 

A  certiorari  to  remove  a  cause  from  the  C.  P.,can- 
not  be  issued  after  one  trial  had  in  that  court. 

IN  this  case  a  certiorari  to  remove  the  cause 
into  this  court  from  a  Court  of  C.  P.  was 
filed,  after  a  trial  had  been  had  and  a  new  trial 
granted.  The  court  quashed  the  writ,  on  the 
ground  that  the  statute  on  this  subject  mani- 
festly requires  diligence  in  a  party  who  wishes 
to  remove  a  cause  by  certiorari,  and  that  after 
one  trial  had.it  is  too  late  to  remove  the  cause. 

Cited  in-19  Wend.,  647. 


HOFFMAN  t>.  LOOMIS. 

¥HERE  a  party  obtains  an  order  enlarging 
the  time  to  make  a  case  for  20  days,  he 
must  serve  the  order  within  4  days  after  the 
rendition  of  the  verdict ;  and  even  then  the 
party  obtaining  the  verdict  may  proceed  to  en- 
ter judgment,  unless  he  is  also  served  with  an 
order  to  stay. 


*SMALL  v.  BIXLEY.        [*514 

Where  a  defendant  in  replevin  avows  and  justifies 
the  taking,  and  only  a  part  of  the  property  is  found 
in  his  favor,  the  value  of  which  Is  assessed  at  less 
than  $50,  he  is  entitled  to  no  more  costs  than  dam- 
ages. 


was  an  action  of  replevin.  The  defend- 
-  ant  avowed  and  justified  the  taking.  The 
jury  found  for  the  defendant  as  to  part  of  the 
goods,  and  assessed  the  value  at  $10  ;  and  as  to 
the  residue  for  the  plaintiff,  and  assessed  the 
value  of  such  residue  at  $100.  The  defendant 
claimed  that  he  was  entitled  to  full  costs  ; 
whilst  the  plaintiff  contended  that  he  was  en- 
titled to  no  more  costs  than  damages  or  the 
value  of  the  goods  found  in  his  favor. 

By  the  Court.  By  avowing  and  justifying 
the  taking,  the  defendant  assumed  the  attitude 
of  a  plaintiff  and,  of  course,  is  entitled  to  no 
more  costs  than  damages. 

Overruled-6  Hill,  353,  355. 


THE  PEOPLE  v.  TILTON  ET  AL. 

WHEN  a  cause  is  submitted  on  written  ar- 
guments, the  prevailing  party  is  not  enti- 
tled to   tax    against  his  adversary  the  argu- 
ments ;  all  he  can  claim  is  an  allowance  for  the 
points  made  in  the  case,  to  a  reasonable  extent. 

WEND.  18. 
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ANONYMOUS.      THE  PEOPLE  v.  VAN  HORNE. 
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ANONYMOUS. 


A  DEFEND  ANT  is  not  bound  to  move  for 
change  of  venue  before  plea  put  in,  but  if 
he  moves  after  plea  and  the  effect  of  his  delay 
is  to  throw  the  plaintiff  over  a  circuit,  the  mo- 
tion will  be  denied  with  costs. 


515*] 


•ANONYMOUS. 


TITHEN  the  subject-matter  of  a  motion  arises 
VV  at  so  late  a  period  that  notice  cannot  be 
given  for  the  first  day  of  a  special  term,  it  may 
be  given  for  a  subsequent  day  at  the  peril  of 
the  party.  5  Cow.,  31. 


FAYETTE  t>.  OSWEGO  C.  P. 

IN  a  suit  against  the  maker  and  indorser  of  a 
note,  one  defendant  may  sue   out  a  eer- 
tiorari  without  summons  and  severance. 


THE  PEOPLE  ex  rel.  SIMPSON, 


VAN  HORNE  AND  HIMROD. 

Failure  to  Elect  Supervisor  at  Town  Meeting 
Because  of  a  Tie  in  the  Votes  Cast  —  Three 
Justices  May  Appoint  —  Statute,  Construction 
of. 

Where  there  is  a  failure  to  elect  a  Supervisor  at  an 
annual  town-meeting1,  in  consequence  of  a  tie  in  the 
votes  of  the  electors,  and  the  meeting  adjourns 
without  electing  any  person  to  fill  that  office,  it  is 
competent  for  three  just  ices  of  the  town  to  appoint 
a  suitable  person  to  the  office,  who.  and  not  a  person 
subsequently  elected  at  a  special  town-  meet!  ntr,  is 
entitled  to  hold  the  office. 

Sections  34,  35  and  36  of  the  Act  on  the  subject  of 
town  officers  relate  to  cases  where  officers  have  been 
duly  elected  or  appointed,  and  the  offices  have  sub- 
sequently been  vacated,  by  refusal  to  serve,  death, 
resignation,  removal  or  incapacity. 

Citations-  1  R.  S.,  347,  sees.  30-36. 

BY  Chief  Jiutif*  Savage.  The  question  in 
this  easels,  who  is  the  legal  incumbent  of 
the  office  of  Supervisor  of  the  Town  of  Ovid  ? 
At  the  annual  town-meetiug  in  1834,  William 
Smith  was  elected  Supervisor  ;  in  the  autumn 
of  that  year  he  removed  from  the  town,  and 
the  defendant,  William  C.  Van  Home,  was 
appointed  to  supply  the  vacancy.  He  was,  of 
course,  authorized  to  serve  out  the  residue  of 
the  term,  in  the  same  manner  as  William 
Smith  would  have  done  had  he  not  vacated  the 
office  by  removal.  At  the  annual  town-meeting 
516*J*in  Apr.,  1835,  two  candidates  were 
supported  and  bad  an  equal  number  of  votes  . 
there  was,  therefore,  no  choice.  The  conse- 
quence was  that  W.  C.  Van  Home  continued 
to  hold  the  office,  and  strictly  speaking  there  j 
was  no  vacancy.  Town  officers  shall  hold  their  ! 
offices  for  one  year,  and  until  others  are  chosen 
or  appointed  in  their  placet*.  1  R.  3.,  847,  sec. 
80.  Immediately  after  the  failure  or  neglect  of 
the  town-meeting  to  choose  a  Supervisor,  the 
town  clerk  gave  notice  of  a  special  town  meet 
WEKD.  18. 


ing  for  the  purpose  of  electing  a  Supervisor, 
and  at  such  election  the  relator  was  in  due  form 
elected  ;  but  previous  to  such  special  town- 
meeting  the  defendant,  Peter  Himrod,  was  in 
due  fQrm  appointed  the  Supervisor  of  the  town 
by  three  justices,  and  the  question  is  as  stated 
above,  which  of  these  persons  has  the  legal 
title  to  the  office  ? 

The  provisions  of  the  Revised  Statutes  are 
the  following  :  1  R.  S.,  347,  sec.  31.  If  any 
town  shall  neglect,  at  its  annual  town-meeting, 
to  choose  its  proper  town  officers,  or  either  of 
them,  it  shall  be  lawful  for  any  three  justices 
of  the  peace  of  the  said  town,  by  warrant 
under  their  hands  and  seals  to  appoint  such 
officers  ;  and  officers  so  appointed  shall  hold 
their  offices  until  others  are  chosen  or  ap- 
pointed, and  have  the  same  powers  as  if  chosen 
by  the  people.  Section  32  directs  the  justices 
to  file  their  appointment,  and  the  clerk  to  give 
notice  to  the  person  appointed.  Section  33  au-. 
thorizes  any  three  justices  to  accept  the  resig- 
nation of  any  town  officer,  and  give  notice  to 
the  town  clerk.  Section  34  provides  that  if  any 
person  chosen  or  appointed  Supervisor,  Com- 
missioner of  Highways  or  Overseer  of  the 
Poor,  shall  refuse  to  serve,  die,  resign,  remove 
from  the  town  or  become  incapable  of  serving 
before  the  next  annual  town  meeting,  the  town 
clerk  shall,  within  eight  days  after  such  va- 
cancy, call  a  special  town  meeting  to  supply 
the  same.  Section  35.  If  within  fifteen  days  the 
electors  do  not  supply  such  vacancy,  any  three 
justices  of  the  town  may  do  it.  Sec.  36.  Va- 
cancies in  all  town  offices  except  the  office  of 
Supervisor,  Assessor,  Commissioner  of  High- 
ways, Overseer  of  the  Poor,  Collector  or  Over- 
seer of  Highways,  shall  be  supplied  by  the 
justices  of  the  town,  in  the  manner  provided  in 
the  31st  section  of  this  title.  If  the  81st  section 
*is  to  be  understood  literally,  it  is  per-  [*5 1  7 
fectly  clear  that  the  pemon  appointed  by  the 
justices  is  the  legal  Supervisor.  This  section, 
however,  has  undergone  a  criticism  by  the  re- 
lator's  counsel.  He  contends  that  there  has 
been  no  neglect,  because  the  electors  of  the 
town  made  a  vigorous  effort  to  elect  a  Super- 
visor, and  failed  to  do  so  only  because  they 
were  equally  divided  ;  and  that  the  word  "  neg- 
lect "  is  applicable  only  when  no  town-meeting 
has  been  held.  The  language  of  the  section 
excludes  the  latter  suggestion,  because  it  em- 
braces the  case  not  only  of  a  neglect  to  choose 
all  the  town  officers,  but  either  of  them;  plainly 
supposing  that  all  but  one  may  have  been 
chosen  at  the  annual  town-meeting.  And  as  to 
the  term  "neglect"  used  by  the  Legislature, 
it  must  in  this  place  be  understood  as  to 
"  omit,"  or  to  "  leave  the  act  undone."  It  is 
immaterial  what  efforts  may  have  been  made  ; 
if  they  have  been  ineffectual,  the  case  has  hap- 
pened^ which  was  intended  to  be  providetl  for— 
the  town-meeting  is  at  an  end  and  the  officer 
has  not  been  chosen.  In  such  case  the  Legisla- 
ture have  said,  in  this  section,  that  nny  three 
justices  of  the  town  may  appoint  him. 

It  is  supposed,  however,  that  this  view  of 
this  section  is  at  variance  with  the86(h  section. 
which  declares  that  vacancies  in  all  town  offi- 
ces shall  be  supplied  by  the  justices,  except  the 
office  of  Supervisor,  etc..  and  it  is  argued  that 
taking  the  84lh,  35th  and  86th  sections  in  con 
nection,  the  justices  can  in  no  case  appoint  the 
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officers  named  in  the  36th  section,  unless  the 
electors  of  the  town  shall  not,  within  15  days, 
have  filled  the  vacancy.  It  will  be  seen,  how- 
ever, upon  a  careful  examination  of  the,  sec- 
tions which  I  have  quoted,  that  the  Legislature 
had  two  cases  in  view  :  1.  Where  the  electors 
omitted  to  elect  their  officers,  or  either  of  them, 
at  their  annual  town-meetings ;  and  2.  Where 
a  vacancy  happened  after  the  election,  by  the 
death,  resignation,  removal  or  incapacity  of  the 
incumbent.  In  the  first  case,  the  justices  ap- 
point immediately  after  the  omission  to  elect 
the  officers  ;  in  the  second,  the  justices  have  no 
jurisdiction,  with  some  exceptions  as  contained 
in  the  36th  section,  until  the  electors  have 
omitted  to  supply  the  vacancy.  In  both  cases 
5 1 8*]  *the  power  of  the  justices  is  consequent 
upon  the  neglect  or  omission  of  the  electors — 
proceeding  upon  the  conceded  principle  that 
the  right  to  elect  the  town  officers  belongs  to 
the  electors  of  the  town  in  the  first  instance. 

It  has  been  urged  that  the  36th  section  con- 
tains a  prohibition  against  the  appointment, 
by  the  justices,  of  supervisors  and  the  other  of- 
ficers there  named;  but  it  will  be  seen,  upon 
reflection,  that  the  whole  system  is  harmoni- 
ous. By  the  34th  section,  when  a  vacancy 
happens  in  the  offices  of  Supervisor,  Commis- 
sioner of  Highways,  or  Overseer  of  Highways, 
it  is  the  duty  of  the  town  clerk  to  call  a  special 
town  meeting  to  supply  the  vacancy;  and  by 
the  35th  section  authority  is  given  to  the  jus- 
tices to  supply  it,  if  not  done  at  the  special 
town-meeting.  It  could  not  be  the  intention 
of  the  Legislature,  in  the  next  section,  to  pro- 
hibit what  had  been  just  authorized;  but  the 
intention,  no  doubt,  was  to  confer  the  power 
of  appointment  upon  the  justices  as  to  minor 
offices  without  waiting  for  the  call  of  a  special 
town-meeting.  It  will  be  seen,  too,  that  the 
word  "vacancies"  is  applicable  to  cases  where 
officers  have  been  duly  chosen  or  appointed, 
and  not  to  the  cases  where  there  has  been  an 
omission  to  elect  at  the  annual  town  meeting. 
In  such  cases  there  is,  in  fact,  no  vacancy,  be- 
cause the  officers  of  the  preceding  year  hold 
the  offices  until  others  are  chosen  or  appointed 
in  their  places  and  have  qualified.  An  office 
cannot  be  said  to  be  vacant  while  any  person 
is  authorized  to  act  in  it,  and  does  so  act.  The 
office  of  Supervisor  of  Ovid  was  not  vacant  on 
the  first  Tuesday  of  April  last,  when  a  person 
should  have  been  elected  at  the  annual  town- 
meeting  to  succeed  the  incumbent  of  the  pre- 
ceding year.  W.  C.  Van  Home  continued  to 
be  Supervisor  of  the  town  until  Peter  Him 
rod  was  appointed  and  qualified.  There  was, 
therefore,  no  vacancy;  and  the  34th,  35th  and 
86th  sections  have  no  relation  to  such  a  case. 
I  repeat  it,  they  relate  to  cases  where  officers 
have  been  duly  elected  or  appointed,  and  the 
offices  have  subsequently  been  vacated,  either 
by  refusal  to  serve,  death,  resignation,  remov- 
al or  incapacity. 

5 1 9*]  *My  conclusion,  therefore,  is,  that 
Peter  Himrod  was  legally  and  properly  ap- 
pointed Supervisor  of  the  Town  of  Ovid,  and 
that  the  proceedings  of  the  special  town-meet- 
ing were  unauthorized  and  void. 

Tlie  motion  for  a  mandamus  mutt  be  denied, 
with  coat*. 

Cited  in-9  Paige,  511 ;  32  N.  Y.,  362 ;  91  N.  Y.,  634 ; 
29  How.  Pr.,  208 ;  25  Cal.,  99. 
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POTTER  &  BABCOCK  t>.  LEWIS. 

Where  an  action  of  replevin  is  noticed  by  the 
plaintiff  for  trial,  but  not  tried,  the  defendant  may 
move  for  the  costs  of  the  circuit,  but  cannot  move 
for  judgment  as  in  case  of  nonsuit. 

Citations— 2  R.  S.,  530,  sec.  46 ;  9  Wend.,  497. 

THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit  in  an  action  of  replevin,  where 
the  plaintiff  noticed  the  cause  for  trial  and  neg- 
lected to  try  it.  The  defendant  also  asked  for 
such  other  rule  or  order  as  the  court  should 
think  fit  to  grant. 

By  the  Court.  When  an  action  of  replevin 
is  not  noticed  for  trial,  the  defendant  may 
move  for  judgment  as  in  case  of  nonsuit.  2  R. 
S.,  530,  sec.  46.  But  when  it  is  noticed  and 
the  plaintiff  neglects  to  bring  the  cause  to  tri- 
al, the  defendant  cannot  move  for  judgment 
as  in  case  of  nonsuit,  but  may  move  for  costs 
against  the  plaintiff.  Poltz  v.  Curtis, 9  Wend., 
497. J  The  notice  here  is  broad  enough  to  en- 

1.  The  case  referred  to  is  very  briefly  reported 
under  the  title  of  Poltz  v.  Curtis.  The  reporter 
having  long  since  been  furnished  with  a  written 
opinion  in  that  case  by  the  Ch.  J.  Savage,  and  the 
practice  having  still  been  misapprehended  notwith- 
standing the  case  in  9  Wend.,  he  presumes  the  pro- 
fession will  be  gratified  by  the  publication  of  the 
opinion  even  at  this  late  day  : 

POLTZ  v.  CURTIS. 

MOTION  for  Judgment  as  in  case  of  nonsuit  in  an 
action  of  replevin.  By  2  R.  S.,  423,  sec.  81.  when  an 
issue  of  fact  shall  have  been  joined  in  any  cause, 
and  the  plaintiff  shall  neglect  to  bring  such  issue  to 
trial,  according  to  the  course  and  practice  of  the 
court,  such  court,  on  the  application  of  the  defend- 
ant, may  give  the  like  judgment  for  the  defendant 
as  in  cases  of  nonsuit,  or  may  upon  just  terms  allow 
a  further  time  for  the  trial  of  such  issue.  This  is 
virtually  a  re-enactment  of  1  R.  L.,  521,  sec.  12, 
which  was  copied  substantially  from  14  Geo.  II..  ch. 
17.  This  statute  in  terms  extends  to  any  issue  joined 
in  any  action  or  suit  at  law  in  any  of  His  Majesty's 
courts  of  record  at  Westminster,  etc.,  but  it  has 
been  held  not  to  extend  to  actions  of  replevin,  be- 
cause the  defendant  in  replevin  is  considered  an  act- 
or and  may  carry  down  the  cause  for  trial  himself. 
3  T.  R..  661 ;  5  Id.,  400 ;  Barnes,  317,  contra. 

Before  the  Statute  of  Geo.  II.,  the  defendant,  in 
personal  actions  other  than  replevin,  had  no  such 
remedy  when  the  plaintiff  neglected  to  bring  his 
cause  to  trial :  his  only  remedy  was  after  the  plaint- 
iff's laches,  to  obtain  a  rule  for  a  trial  by  proviso ; 
and  then  on  notice  of  trial  by  himself,  carry  down 
the  record  to  Nisi  Priiis,  containing  the  proviso  in 
the  dvftringag  that  if  two  writs  come  to  the  sheriff, 
he  shall  only  execute  and  return  one  of  them.  In 
replevin  no  proviso  was  necessary,  though  it  was 
usual  to  insert  it.  Where  the  defendant  proceeded 
by  proviso,  he  was  required  to  give  notice  of  trial, 
and  if  he  failed  to  try  the  cause  according  to  his  no- 
tice, he  was  liable  to  pay  the  plaintiff  his  costs.  And 
if  both  plaintiff  and  defendant  noticed  the  cause 
for  trial  but  neglected  to  bring  it  to  trial,  both  were 
entitled  to  costs  from  each  other.  2  Str.,  797 ;  2 
Saund.,  336 ;  Tidd,  702 ;  2  Archb.  Pr.,  217 ;  1  Dunlap, 
553.  Archbold  says  the  same  practice  prevails  in 
replevin ;  that  as  both  parties  in  replevin  are 
deemed  actors,  consequently  when  the  record  is  car- 
ried down  for  trial  by  the  defendant,  it  is  not  nec- 
essary to  have  the  proviso  in  the  distringax,  as  in 
cases  of  trial  by  proviso.  2  Salk.,  652.  For  the  same 
reason  the  defendant  in  replevin  cannot  have  judg- 
ment as  in  case  of  nonsuit;  but  if  either  plaintiff  or 
defendant  give  notice  of  trial  and  afterwards  do  not 
proceed  to  try  the  cause  or  countermand  their  no- 
tice in  time,  the  opposite  party  will  be  entitled  to 
costs  as  in  ordinary  cases.  2  Archb.  Pr.,  71.  72.  The 
cases  referred  to  are  the  following :  Jones  v.  Con- 
carman,  3T.  R.,  661.  On  motion  for  judgment,  as  in 
case  of  nonsuit  in  replevin  for  not  going  to  trial  ac- 
cording to  the  practice  of  the  court,  the  court  said: 
"In  replevin,  both  parties  are  actors ;  and  as  the  de- 
fendant might  have  carried  down  the  record  by 
proviso,  it  is  an  answer  to  this  application."  A  sim- 
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-52O*]  title  *the  defendant  to  ask  for  such 
rule,  but  as  the  plaintiff  appears  to  have  mis- 
apprehended the  practice,  the  defendant  is  di- 
52 1*]  reeled  *to  renew  the  motion,  so  as  to  give 
the  plaintiff  an  opportunity  to  answer. 


SMITH  &  MERRICK 

v. 
McFALL  &  McMELLEN. 

A  writ  in  replevin  cannot  legally  be  executed  un- 
less a  bond  with  two  sureties  be  delivered  to  the 
sheriff. 

Whether  the  remedy  should  not  be  by  exception 
Instead  of  motion,  quaere. 

(Stations— 14  Johns.,  491 ;  6  Wend.,  547 ;  2 R.  S., 527, 
sees.  2S-33. 

BY  Chief  Justice  Savage.  This  is  a  motion 
to  quash  a  writ  of  replevin.on  two  grounds: 
1.  Because  the  name  of  one  of  the  defendants 
was  not  inserted  in  the  process  until  after  it  was 
served  ;  2.  Because  the  sheriff  took  a  bond  with 
only  one  surety. 

The  first  point  seems  not  to  be  sustained  by 
the  facts  sworn  to.  The  plaintiffs'  agent  had 
authority  to  insert  the  Christian  name  when  as- 
certained. He  did  so.  He,  however,  inserted 
the  name  but  once,  whereas  it  occurred  three 
times  in  the  process,  and  the  two  blanks  were 
522*]  afterwards  *fllled  by  the  attorney.  It 
so  happens  that  the  name  was  inserted  in  the 
place  where  the  command  is  given  to  summon 
the  defendants.  The  preceding  part  is  mere  re- 
cital ;  and  the  succeeding  part  where  the  offi- 
cer is  commanded  to  take  the  defendants,  re- 
fers to  the  same  persons  who  were  to  be 
summoned  It  is  to  take  the  bodies  of  the  said 

Benjamin  McFall  and McMellen.    This 

proceeding,  though  inaccurate,is  not  so  irregu- 
lar as  to  require  the  process  to  be  set  aside.  In 
the  summons  the  only  objection  is,  that  the 
Christian  name  is  abbreviated  in  pencil.  The 
abbreviation  is  such  as  is  usual,  and  therefore 
well  understood  ;  and  the  writing  in  pencil  is 
valid.  CUuon  v.  Bailey,  14  Johns..  491.  The 
other  objection  is  that  but  one  surety  was  taken 
in  the  bond.  It  has  already  been  decided  that 
it  is  no  ground  for  setting  aside  a  default  for 
not  pleading  that  only  one  surety  had  been 


taken  bv  the  sheriff  in  the  replevin  bond.  Kes- 
ler  v.  Ifaynes,  6  Wend.,  547.  It  is  not  to  be  un- 
derstood that  the  court  approve  or  sanction  pro- 
ceedings in  sheriffs  which  are  in  violation  of 
their  duty.  All  we  there  intended  to  decide 
was,  that  the  irregular  service  could  not  be 
taken  advantage  of  after  the  defendant  had 
slept  upon  his  rights  until  a  default  had  been 
entered  against  him.  This  motion  was  made, 
or  rather  notice  of  it  was  given  for  the  earliest 
motion  day  practicable,  and  the  defendant  is 
entitled  to  the  full  benefit  of  every  irregularity. 
In  the  case  of  Kesler  v.  Haynea,  it  was  said  that 
if  the  sheriff  omits  to  take  sufficient  surety  he 
is  responsible  ;  but  the  proceedings  are  not 
irregular.  This  remark  is  not  strictly  cor- 
rect. The  statute  is  prohibitory,  not  directory. 
"Such  writ  shall  not  be  executed  in  any  case 
unless  the  following  provisions  are  complied 
with  ;"  which  are :  1.  An  affidavit,  the  con- 
tents of  which  are  stated  ;  2.  A  bond  in  a  pen- 
alty at  least  double  the  value  of  the  property 
specified  in  the  writ,  with  sufficient  sureties, in 
the  plural.  By  section  29,  the  sureties  shall 
justify  and,  among  other  things.it  must  appear 
that  each  of  them  is  worth  double  the  amount 
of  the  penalty,  over  and  above  all  demands  ; 
thus  giving  to  the  defendant  security  for  the 
property  to  the  amount  of  eight  times  the  value. 
This  is  the  security  which  the  statute  guaran- 
ties to  the  defendant,  *and  the  courts  [*5  23 
have  no  right  to  say  he  shall  have  less.  Per- 
haps it  was  incorrect ;  it  was  surely  unneces- 
sary to  say,  as  I  did  in  the  case  referred  to, that 
the  sheriff  was  responsible  for  the  sufficiency 
of  the  security.  That  case  must  not  be  consid- 
ered as  an  adjudication  of  that  point ;  our  for- 
mer statute  expressly  made  the  sheriff  respon- 
sible for  the  sufficiency  of  the  security,  and  the 
remark  may  have  been  made  upon  impressions 
of  long  standing,  without  a  critical  examina- 
tion of  the  provisions  of  the  Revised  Statutes. 
It  will  be  seen  from  sections  28,  82,  88,  2  R.  S.. 
527.  that  the  liability  of  the  sheriff  may  depend 
upon  the  proceedings  to  be  taken  by  the  defend- 
ant. If  the  defendant  omits  to  except  to  the 
sufficiency  of  the  sureties  in  due  time,  the  sher- 
iff is  discharged  from  all  liability  for  the  suf- 
ficiency of  such  sureties.  Whether  he  is  liable 
for  taking  only  one  surety,  or  whether  the  de- 
fendant should  in  such  case  except,  it  is  unnec- 


llar  d'-clilon  was  made  In  Shortridge  v.  Hlatn,  5  T. 
'.  In  which  reference  Is  made  to  Bently  v. 
Scott.  Baron*.  317,  wln-n-  th>- motion  was  granted. 
In  these  eases,  it  must  l»eot»siTved.  the  motion  was 
made  on  the  if  round  ttitit  the  plaintiff  had  neglected 
to  r:irrydown  the  record  to  trial,  which  is  tanta- 
mount to  omitting  In  our  practice  to  vivo  notice  of 
trial :  not  for  Dogluutlng  to  try  the  ea usu after  giv- 
ing notice  of  trlul :  for  had  notice  been  given,  and 
a  neirl  -ct  to  try,  th"  party  In  default  must  have 
paidi'ostx  before  tin- Statute  of  (ii-o.  II.:  though,  be- 
•  Uat  statute.  Judgment M  in  case  of  nonsuit 
against  th<-  plaintiff  could  not  have  been  ohtalti'-d. 
I'M.-  Knglish  practice,  then,  in  this:  [f  the  plaintiff 
ii'-gl"<-t  to  nature  hla  «iu*.-  for  trial  In  any  personal 
aetlon.  the  defendant  m.tv  move  for  Judg  meiit  asln 
case  of  nonsuit,  exempt  tlmt  the  defendant  In  re- 
plevin slmll  not.  li.v  ini"  he  might  have  noticed  the 
cause  himself  :  but  If  the  plaintiff  notice  his  cause 
for  trial. and  n  -.•;•••!  to  try  it.  he  tollable  to  have  a 
motion  for  coats  made  agalnr.t  him  In  replevin  as 
well  as  In  any  oth>-r  penooal Mttoo.  The  only  case 
reported  in  this  court  Is  IJarrett  v.  Forrester.  1 
Johns.  Cas..  247.  Coleman.  Gas.,  tt>.  in  which  the  de- 
fendant in  replevin  m  >ve<l  for  judgment,  as  In  case 
of  nonsuit  against  the  plaintiff,  for  having  omitted 
to  bring;  his  cause  to  trial ;  which  motion  was  de- 
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nled,  the  court  saying1  that  both  parties  are  actors, 
and  either  party  may  carry  down  the  cause  for  tri- 
al, and  no  judgment  as  In  case  of  nonsuit  is  ever  giv- 
en. It  does  not  appear  that  any  notice  of  trial  nad 
been  given,  and  I  should  Infer  from  the  language 
of  the  court  that  none  was  given. 

This  view  of  the  practice  renders  the  Revised  Stat- 
utes consistent  nnd  proper.  The  section  referred  to 
2  R.  8..  421.  sec.  81.  gave  the  defendant  no  remedy 
when  the  plaintiff  neglected  to  notice  the  cause  for 
trial.  »H>cau8o  he.  the  defendant,  might  have  noticed 
and  tri(«d  it  himself.  The  other  section  referred  to, 
:.'  U.  S.,530.  sec.  46.  Is  as  follows:  "After  Issue  Joined 
in  any  action  of  replevin,  either  party  may  give  no- 
tice of  trial.  When  neither  party  shall  have  noticed 
the  cause  for  trial,  the  defendant  may  move  for 
judgment  as  In  case  of  nonsuit,  in  the  same  manner 
and  with  the  like  effect  as  in  personal  actions."  The 
latter  part  of  this  section.  I  apprehend,  was  intend- 
ed to  rive  the  defendant  the  remedy  which  had  been 
denied  In  the  case  of  Barrett  v.  Forrester. 

The  present  motion  Is  not  founded  upon  the  Re- 
vised Statute*:  It  is  for  not  proceeding  to  trial  pursu- 
ant to  notice,  for  which,  according  to  the  view  1  have 
taken  of  the  practice,  the  plaintiff  was  always  liable 
to  pay  oosta.  though  the  cases  In  Term  Reports  have 
rendered  the  practice  obscure. 
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essary  to  decide  ;  though  I  have  no  doubt  that 
such  a  proceeding  by  an  exception  in  such  a 
case  would  be  proper,  and  would  be  equally 
effectual  as  a  motion  like  this. l  From  sections 
28-31,  it  is  clear  that  the  Legislature  did  not  in 
tend  that  the  plaintiff's  suit  should  fail  merely 
because  the  sureties  to  the  sheriff  and  approved 
by  him,  were  insufficient.  Upon  the  facts  ap- 
pearing, or  rather  their  failure  to  justify,  the 
plaintiff  may  give  a  new  bond  with  new  sure- 
ties, who  shall  justify  in  the  manner  specified 
in  the  29th  section,  by  making  an  affidavit  that 
each  of  them  is  a  householder,  worth  double 
the  amount  of  the  penalty  of  the  bond,  over 
and  above  all  demands.  That  is  the  security 
which  the  defendant  should  have,  and  that  the 
defendants  in  this  case  must  have,  or  the  writ 
in  this  case  should  be  set  aside. 

Thi»  motion  must  be  granted,  unless  within  30 
days  the  plaintiffs  file  a  new  bond  with  at  least 
two  sureties  who  shall  justify,  and  pay  the 
costs  of  this  motion. 

Cited  in-7  Hill,  157 ;  3  N.  Y.,  192 ;  28  N.  Y.,  322 ;  3 
Rob.,  709 ;  7  Daly,  184 ;  21  Minn.,  435. 


524*]  *VAN  ALSTINE  v.  KITTLE. 

Replevin— Nonsuit — Practice. 

Where  a  plaintiff  in  replevin,  on  the  trial  submits 
to  a  nonsuit,  and  the  defendant  entitled  to  judg- 
ment de  retorno  elects  to  take  judgment  for  the  value 
of  the  property,  he  may  have  such  value  assessed  by 
the  jury  impaneled  in  the  cause,  and  need  not  issue 
a  writ  of  inquiry  for  that  purpose. 

Citations-2  R.  S..  531,  sees.  46.  53,  54,  55 ;  2  Archb. 
Pr.,  72 ;  5  Mod.,  76 ;  1  Mod.,  118, 119 ;  43  Eliz. 

THIS  is  an  action  of  replevin,  brought  against 
the  defendant  for  property  levied  on  by 
him  as  sheriff  of  Montgomery  Co. ,  by  virtue 
of  several  executions   against  one  St.  John. 
The  cause  was  brought  to  trial,  and  after  wit- 
nesses had  been  examined  on  both  sides  the 
plaintiff  submitted  to  a  nonsuit  and  paid  the 
jury.     The  defendant  being  entitled  to  judg- 
ment for  a  return  of  the  goods,  elected  to  take 
Judgment  for  the  value  of  the  property  replev- 
ed  ;  and  introduced  witnesses  to  prove  such 
value.  This  was  objected  to,  but  admitted, and 
the  damages  were  assessed. 

The  plaintiff  now  moves  to  set  aside  the  as- 
sessment of  such  value  for  irregularity. 

By  the  Court,  Savage,  Ch.  J.  The  55th 
section  of  the  title  which  treats  of  the  Action 
of  Replevin.  2  R.  S.,  531,  sec.  55,  declares 
that  whenever  the  defendant  shall  be  entitled 
to  a  return  of  the  property  replevied,  instead 
of  taking  judgment  for  such  return  as  above 
provided,  he  may  take  judgment  for  the  value 
of  the  property  replevied;  in  which  case  such 
value  shall  be  assessed  by  the  jury  on  the  trial, 
or  by  a  writ  of  inquiry,  as  the  case  may  re- 
quire. It  is  contended  that  the  value  in  this 
case  should  have  been  assessed  by  a  writ  of  in- 
quiry. The  53th  section  declares  that  when 
the  property  has  been  delivered  and  the  de- 
fendant recovers  judgment  by  discontinuance 

1.— In  reviewing  this  opinion  in  a  case  which  sub- 
sequently arose,  Ch.  J.  Nelson  expressed  the  opinion, 
that  the  defendant  ought  to  be  confined  to  the  rem- 
edy by  exception,  instead  of  motion.— Rep. 
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or  nonsuit,  the  judgment  shall  be  for  a  return, 
unless  he  shall  waive  such  return  according  to- 
subsequent  provisions;  meaning,  probably,  the 
55th  and  following  sections;  and  also,  that  he 
recover  damages  for  detention,  which  damage* 
shall  be  assessed  by  a  writ  of  inquiry.     The 
54th  section  provides  that  when  the  defendant 
is  entitled  to  return,  and  obtains  judgment  by 
*default  or  in  any  other  manner,  after  [*525 
having  pleaded,  he  shall  be  entitled  to  the  like 
judgment  as  in  the  53d  section.     Taking  the 
three  sections  together,  they  give  the  defend- 
ant liberty  of  taking  judgment  for  the  value 
instead  of  judgment  for  a  return  of  the  goods, 
and  also  damages  for  the  detention,  in  all  cases 
where  he  is  entitled  to  a  return  except  where 
the  property  replevied  had  been   distrained. 
The  plaintiff  insists  that  after  a  nonsuit  there 
can  be  no  assessment  by  the  jury;  that  in  cases 
of  trial,  no  such  assessment  can  be  made  unless 
the  jury  render  a  verdict;  and  that  in  all  cases- 
where  the  plaintiff  is  nonsuited  on  the  trial,  a 
writ  of  inquiry  must  be  executed  for  the  pur- 
pose of  assessing  the  value  as  well  as  the  dam- 
ages for  the  detention.     The  defendant,  on  the 
contrary,  contends  that  in  all  cases  where  a 
trial  takes  place  and  the  jury  is  impaneled, 
although  the  plaintiff  becomes  nonsuited,  yet 
the  jury  must  assess  the  value  of  the  property 
and  the  damages.  By  the  46th  section,  a  plaint- 
iff in  replevin  is  liable  to  have  judgment  ren- 
dered against  him  as  in  case  of  nonsuit;  when, 
therefore,  the  Legislature  connect  the  judgment 
by  discontinuance  with  judgment  of  nonsuit, 
and  direct  a  writ  of  inquiry  to  issue  in  such 
cases,  I  am  inclined  to  think  that  their  inten- 
tion was  to  order  a  writ  of  inquiry  in  the  case 
of  such  a  nonsuit,  because  in  such  a  case  a 
jury  could  assess  the  value  and  the  damages 
in  no  other  way;  but  whenever  a  trial  should 
take  place,  then,  whether  the  result  should  be 
a  verdict  for  the  defendant,  or  the  plaintiff 
should  submit  to  a  nonsuit,  the  jury  sworn  to- 
try  the  cause  should  assess  the  value  as  well  as 
the  damages.     It  is  objected  that  the  plaintiff 
is  in  such  case  out  of  court,  and  there  being 
no  party  plaintiff  before  the  jury,  the  witnesses 
could  not  be  sworn  in  the  usual  form.     That 
objection  is  not  very  formidable;  the  witnesses, 
I  apprehend,  may  be  sworn  in  the  usual  man- 
ner, but  if  not,  there  must  be  an  appropriate- 
form  of  administering  an  oath  in  such  a  case. 
Such  a  proceeding  is  not  new;  damages  were- 
so  assessed  for  the  detention  before  the  passage 
of  the  Revised  Statutes  ;  and  such 'is  the  En- 
glish practice.  2  Archb.  Pr.,  72.  If  the  plaint- 
iff be  nonsuited,  the  jury  are  then  to  inquire 
of  the  damages  the  *defendant  has  sus-  [*526 
tained.     In  Gardner  v.  Hobbs,  5  Mod.,  76,  the 
Chief  Justice  said  it  was  every  day's  practice 
that  if  the  plaintiff  in  replevin  be  nonsuited, 
the  jury  shall  find  damages  and  costs  for  the 
avowant.     In  Herbert  v.  Waters,  1  Mod.,  118, 
119,  the  plaintiff  in  replevin  was  nonsuited, 
and  the  jury  did  not  assess  the  damages,  and 
the  defendant  moved  for  a  writ  of  inquiry  to 
supply  the  defect ;  the  motion  was  granted, 
and  it  was  said  that  though  the  first  jury  might 
have  inquired,  yet  it  was  only  an  inquest  of 
office  and  no  part  of  the  issue;  and  though  the 
jury  are  discharged  of  the  issue,  yet  they  ought 
lo  assess  damages  ;  yet  if  omitted,  it  might  as 
well  be  done  upon  a  writ  of  inquiry  afterwards. 
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This  adjudication  was  upon  the43Eliz.,  which 
enacted  "  that  if  after  issue  tried  for  defend- 
ant, or  nonsuit  of  plaintiff  after  appearance, 
the  defendant  shall  recover  treble  damages,  to 
be  assessed  by  the  same  jury,  or  on  a  writ  to 
inquire  of  the  damages,  as  the  same  shall  re- 
quire." Our  statute  says  :  "  Such  value  shall 
be  assessed  by  the  jury  on  the  trial,  or  by  a 
writ  of  inquiry,  as  the  case  may  require."  The 
good  sense  of  which  is,  that  if  the  plaintiff  be 
nonsuited  on  the  trial,  or  a  verdict  pass  against 
him  so  that  the  defendant  is  entitled  to  a  re- 
turn, then  the  jury  on  the  trial  shall  assess  the 
value  of  the  goods  as  well  as  the  damages  for 
the  detention;  but  if  judgment  be  rendered 
against  the  plaintiff  by  discontinuance  or  non- 
suit without  a  trial  by  jury,  then  the  value  and 
damages  shall  be  assessed  by  a  writ  of  inquiry. 
The  proceedings  at  the  circuit  were  correct; 
and  the  motion  mutt  be  denied,  with  costs. 


JACKSON  v.  TANNER 

In  action  by  scire  facias,  no  declaration  is  neces- 
sary ;  the  plaintiff  after  appearance  of  the  defend- 
ant may  amend  of  course,  the  same  its  in  case  of  an 
ordinary  declaration,  and  the  amended  scire  facias 
need  not  be  sealed. 

Citation-2  R.  S..  679. 


suit  was  commenced  by  scire  facias. 
-L  The  defendant  demurred  to  the  same.  The 
plaintiff  entered  a  rule  to  amend  as  of  course, 
527*1  and  served  an  amended  scire  facias  *on 
the  defendant's  attorney,  which  was  disregard- 
ed by  the  defendant's  attorneys.and  the  plaint- 
iff's default  for  not  joining  in  demurrer  entered. 
The  plaintiff  and  defendant  made  cross-mo 
tions  :  the  first,  to  set  aside  the  default;  and 
the  second,  to  set  aside  the  amended  scire  faci- 
as, because  not  sealed. 

By  the  Court.  By  statute,  the  plaintiff 
may  require  the  defendant  to  plead  to  the  writ, 
and  no  declaration  is  necessary.  2  R  S.,  579. 
The  writ  itself  is  treated  both  as  process  and  a 
pleading.  It  is  substantially  a  declaration. 
The  defendant  in  this  case  has  so  treated  it  by 
demurring  to  it.  No  one  ever  demurred  to  a 
writ.  If  a  writ  as  process  is  irregular,  the  mo- 
tion is  to  quash  or  set  it  aside,  or  to  supersede; 
but  if  the  writ  in  a  substitute  for  a  declaration, 
then  it  should  be  treated  as  such,  and  subject 
to  the  same  rules.  This  proceeding  is  entirely 
anomalous;  but  there  seems  to  be  no  more  im- 
propriety in  amending  a  writ  as  a  declaration, 
than  there  is  in  pleading  to  it  as  such.  Con- 
sidered a-  a  pleading,  there  is  no  necessity  for 
a  seal  to  the  amended  writ  ;  the  seal  is  neces- 
sary only  when  it  is  to  be  used  as  process. 
The  writ  in  this  case  has  performed  its  office 
in  that  respect,  before  it  was  returned  and  filed  . 
and  having  been  demurred  to,  was  treated  by 
the  defendant  as  a  declaration.  He  ought  not, 
therefore,  to  object  that  it  is  not  to  be  treated 
as  a  declaration.  The  28d  Rule  permits  an 
amendment  of  a  declaration  in  the  manner  in 
which  this  was  done. 

Thf.  motion   to    »et  aside  the  amended  writ 
should  be  denied  ;  and  the  motion  to  set  aside  the 
i&ult  should  be  granted  —  but  as  this  is  a  new 
point,  without  costs. 
Cited  ln-83  111..  888 
WKND.  18. 


*LITTLE  v.  KELLOGG.        f*528 

Action  against  Attorney — Service  by  Declaration 
— Notice  of  Subsequent  Proceedings. 

A  practicing:  attorney  of  this  court  proceeded 
ag-ainst  as  a  defendant  by  the  filing- and  service  of  a 
declaration,  is  not  entitled  to  be  served  with  notice 
of  the  subsequent  proceedings  in  the  suit,  unless  he 
has  apprised  the  plaintiff's  attorney  of  his  inten- 
tion to  defend  in  person. 

Citation— 10  Wend.,  584. 

T1HE  suit  in  this  case  was  cottimenced  by  the 
1  filing  and  service  of  a  declaration.  The  de- 
fault of  the  defendant  was  entered  for  not  plead- 
ing, the  damages  assessed,  judgment  signed 
and  execution  issued.  The  defendant  moved 
to  set  aside  the  proceedings  subsequent  to  the 
default  on  an  affidavit  that  he  was  a  practicing 
attorney  of  this  ceurt,  and  that  no  notice  of 
assessment  or  inquiry  had  been  served  upon 
him;  he  also  made  an  affidavit  of  merits.  In 
support  of  the  motion  to  set  aside  the  proceed- 
ings on  the  ground  of  irregularity,  the  case  of 
Bk.  v.  Wood,  10  Wend.,  594,  was  cited. 

By  the  Court,  Nelson,  J.  Where  a  suit  is 
commenced  against  an  attorney  of  this  court 
by  the  filing  and  service  of  a  declaration,  he  is 
not  entitled  to  be  served  with  notices  of  the 
subsequent  proceedings  in  the  cause,  unless  he 
has  given  notice  to  the  plaintiff's  attorney  of 
an  intention  on  his  part  to  defend  in  person. 
Such  I  hold  to  be  a  sound  construction  of  the 
10th  General  Rule  of  this  court,  and  the  mo- 
tion to  set  aside  the  proceedings  for  irregu- 
larity is  accordingly  denied,  notwithstanding 
the  decision  in  Bk.  v.  Wood,  10  Wend.,  594. 
As,  however,  the  defendant  swears  to  merits, 
he  is  entitled  to  relief ;  and  is.  accordingly,  al- 
lowed  to  come  in  and  defend  ;  the  judgment  and 
execution  to  stand  as  surety,  and  the  costs  of  this 
motion  to  abide  tiie  event  of  the  suit. 


*MOORE  v.  McINTOSH.        [*52» 

Discovery  of  Papers — Circuit  Judge  may  Order 
in  Vacation  Only — Practice. 

A  circuit  Judgre  has  not  the  power  to  order  a  dis- 
covery of  papers,  except  in  vacation. 

In  applications  for  discovery.tbe  party  applying  is 
held  to  a  strict  conformity  to  the  rules  of  court  on 
this  subject. 

Citation— 2  R.  S..  199.  sees.  22,  23. 

MOTION  to  vacate  an  order  of  the  circuit 
judge  of  the  tlrst  circuit,  directing  a  dis- 
covery of  papers. 

By  the  Court,  Bronson, J.  The  order  direct- 
ing the  plaintiff  to  produce  and  deposit  the  note 
wfth  the  clerk  of  the  court  for  inspection,  or  to 
show  cause, was  made  Feb.  2,  and  the  January 
Termof  this  court,  did  not  end  until  the  fourth 
day  of  that  month.  A  circuit  ludge  has  no  power 
to  make  an  order  for  the  discovery  of  hooks 
and  papers  except  in  vacation.  2  H.  S..  I'.t'.i. 
sec.  28.  The  judge,  no  doubt,  supposed  the 
court  bad  adjourned,  but  that  cannot  alter  the 
case:  the  objection  goes  to  hi-  jurisdiction. 

Independent  of  this  question,  the  defendant 
was  not  entitled  to  an  order  for  a  discovery.  The 
petition  presented  to  the  judge  stated  that  the 
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suit  was  commenced  by  the  service  of  a  decla- 
ration containing  the  money  counts  only,  with 
a  notice  indorsed  that  the  plaintiff  would  give 
in  evidence  a  note  purporting  to  have  been 
made  by  the  defendant,  of  which  a  copy  was 
given  The  defendant  then  states,  in  the  pe- 
tition, that  on  inspecting  the  copy  of  the  note, 
he  verily  believes  that  a  material  alteration  has 
been  made  in  the  same  since  the  note  was  given 
by  him,  if  ever  the  same  was  so  given,  and 
that  such  alteration  would  constitute  a  good 
defense  in  this  action,  as  he  is  ad  vised  by  coun- 
sel, and  verily  believes.  He  then  adds,  that 
the  note  is  not  in  his  custody  or  under  his  con- 
trol, etc.,  and  prays  an  order  that  the  plaintiff 
may  produce  and  deposit  the  note  with  the 
clerk,  to  the  end  that  he  may  inspect  it  and  be 
prepared  for  his  defense. 
53O*]  *The  cause  was  at  issue  and  ready 
for  trial.  The  practice  of  the  court,  on  apply- 
ing for  a  discovery  in  such  a  case,  requires  the 
party  to  swear  that  he  is  advised  by  his  coun- 
sel, and  verily  believes,  that  the  discovery  of 
the  books,  papers,  etc.,  "is  necessary  to  enable 
him  to  prepare  for  trial."  Rule  29.  No  such 
fact  was  sworn  to  by  the  defendant  in  this  case, 
nor  was  there  any  suggestion  that  an  inspection 
of  the  note  was  necessary  in  preparing  his  de- 
fense. He  asks  an  order  that  the  note  may  be 
deposited  with  the  clerk  for  inspection,  but  he 
does  not  swear  that  either  he  or  his  counsel 
think  it  in  any  way  important  that  such  an  or- 
der should  be  made.  He  has  sworn  to  nothing 
inconsistent  with  the  supposition  that  he  made 
the  application  merely  for  the  purpose  of  delay; 
and  from  the  facts  disclosed  in  the  papers  be- 
fore the  court  (but  which  need  not  be  stated), 
it  is  apparent  that  delay  was  the  principal,  if 
not  the  only  motive  for  making  the  appli- 
cation. 

That  the  discovery  is  "necessary,  "the  party 
is  required  to  swear  on  the  advice  of  counsel; 
but  if  it  was  otherwise,  there  is  nothing  in  this 
case  from  which  that  necessity  can  be  inferred. 
He  believes  a  material  alteration  has  been  made 
in  the  note,  and  that  such  alteration  would  con- 
stitute a  good  defense  to  the  action.  He  had  a 
copy  of  the  note  already,  and  for  aught  that 
appears,  he  was  as  well  prepared  for  trial  as 
he  could  be  after  receiving  a  sworn  copy,  or 
having  an  inspection  of  the  instrument. 

Again;  why  did  not  the  defendant  state  in 
what  the  supposed  alteration  consisted,  so  that 
the  court  could  judge  of  its  materiality? — and 
why  did  he  not  add,  that  the  alteration  which 
he  believed  had  been  made,  was  not  made  by 
him,  or  with  his  consent?  The  facts  disclosed, 
on  showing  cause  against  an  absolute  order,  go 
very  far  towards  showing  that  these  omissions 
on  making  the  application,  did  not  occur  by 
accident. 

The  statute  directs,  sec.  22,  that  "  The  court 
shall,  by  general  rules,  prescribe  the  cases  in 
which  such  discovery  may  be  compelled,  and 
the  proceedings  for  that  purpose;  and  therein 
the  court  shall  be  governed  by  the  principles 
and  practice  of  the  Court  of  Chancery  in  com- 
531*]  pelling  discovery."  *In  following  the 
statute,  and  prescribing  rules  for  the  exercise 
of  this  new  jurisdiction,  the  court  has  been 
careful  to  provide  that  the  party  applying  shall 
not  only  swear  that  a  discovery  is  necessary, 
but  "shall  state  the  facts  and  circumstances  on 
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which  the  same  is  claimed."  If  parties  are 
not  held  to  a  strict  compliance  with  the  regu- 
lations which  have  been  adopted  in  relation  to 
obtaining  a  discovery  in  such  cases  this  branch 
of  the  jurisdiction  of  the  court  may  be  per- 
verted to  mischievous  purposes. 

In  vacating  an  order  made  by  a  competent  of- 
ficer, it  is  not  usual  to  award  costs  against  the 
party.  But  in  this  case,  I  think  the  defendant 
ought  to  pay  the  costs  of  the  motion.  The 
cause  was  noticed  for  trial,  and  an  inquest  was 
to  be  taken  Jan.  29;  and  on  that  day,  without 
having  filed  an  affidavit  of  merits,  and  without 
informing  the  judge  of  anything  which  had 
been  done  in  the  cause  after  issue  joined,  he 
made  the  first  application,  and  obtained  an  or- 
der staying  the  plaintiff's  proceedings.  The 
plaintiff  has  consequently  been  delayed  one 
term  in  obtaining  his  judgment.  Without  no- 
ticing any  other  ground,  I  think  this  such  an 
improper  course,  on  applying  for  a  judge's  or- 
der, as  should  subject  the  party  to  costs. 

Motion  granted,  with  costs,  to  be  paid  by  the  de- 
fendant. 

Cited  in— 8  How.  Pr.,  93 ;  1  Duer,  656 ;  38  Mich.,354. 


CARHARTc.  BLAISDELL'S  EXECUTORS. 

Suit  against  Executors — Costs — Circuit  Judge 
must  State  facts. 

Costs  will  not  be  granted  In  a  suit  against  execu- 
tors where  the  plaintiff  demanded  upwards  of  §400, 
and  recovered  only  $130. 

A  certificate  of  a  circuit  judge  merely  stating  his 
conclusion  from  the  facts  proved,  that  the  plaint- 
iff's demand  was  unreasonably  resisted  or  neglected, 
will  not  entitle  the  plaintiff  to  costs :  the  judge 
must  state  facts  sufficient  to  enable  the  court  to  de- 
termine whether  costs  ought  to  be  awarded. 

Whether  the  certificate  of  referees  will  be  re- 
ceived, qucere. 

Citations-6  Wend. ,554;  7  Wend.,  522:  2B.8..88, 
sees.  36.  41 ;  12  Wend.,  195. 
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OTION  for  costs  against  executors. 


By  Hie  Court,  Bronson,  J.  The  cases  of 
Nicholson  v.  Showerman,  6  Wend.,  554,  and 
Robert  v.  Ditmas,  1  Id.,  522,  decide  this  motion. 
The  facts  stated  and  admitted  *are,that  [*532 
the  plaintiff  claimed  of  the  defendants  between 
$400  and  $500;  the  defendants  did  not  offer  to 
pay  anything.  The  cause  was  thereupon  re- 
ferred, pursuant  to  2  R.  8.,  88,  sec.  36  ;  and 
the  referees  reported  in  favor  of  the  plaintiff  for 
$130, which  the  defendants  have  paid.  On  the 
principle  of  the  cases  cited,  it  is  impossible  to 
say  that  the  payment  of  the  plaintiff's  demand 
was  unreasonably  resisted  or  neglected."  Sec. 
41. 

But  the  referees  have  certified  that  "the  de- 
mand of  the  plaintiff  was  unreasonably  neg- 
lected and  refused;"  and  it  is  urged  that  this 
brings  the  case  within  the  decision  of  the  court 
in  Foot  v.  Gumaer,  12  Wend.,  195.  That  case 
is  not  very  fully  reported,  and  it  may  be 
doubted  whether  the  point  on  which  the  court 
intended  to  pass  is  stated  with  entire  accuracy. 
The  statute,  sec.  41,  declares  that  costs  shall 
not  be  recovered  against  executors  or  adminis- 
trators, except  under  particular  circumstances; 
"in  which  cases,  the  court  may  direct  such 
costs  to  be  levied  of  the  property  of  the  clef  end- 
ants  or  of  the  deceased  as  shall  be  just,  having 
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reference  to  the  facts  that  appeared  on  the 
trial.  If  the  action  be  brought  in  the  Supreme 
Court,  such  facts  shall  be  certified  by  the  judge 
before  whom  the  trial  shall  have  been  had." 
This  is  not  like  the  case  where  the  circuit 
judge  is  to  certify  a  single  fact,  as  that  the  title 
to  land  came  in  question  on  the  trial.  There 
the  certificate  of  the  judge  is  conclusive  on  the 
question  of  costs,  and  the  court  will  not,  on  a 
collateral  motion,  inquire  whether  it  was  prop- 
erly granted  or  not.  But  the  statute  has  im- 
posed on  this  court  the  duty  of  deciding  in 
what  cases  executors  shall  pay  costs,  "having 
reference  to  the  jfacts  that  appeared  on  the 
trial;"  and  where  tried  at  the  circuit,  "such 
facts"  are  to  be  certified  by  the  circuit  judge. 
He  need  not  state  all  the  evidence,  but  he  must 
state  the  facts  on  which  this  court  is  to  form 
its  judgment  of  the  propriety  of  ordering  costs. 

The  statute  does  not  provide  for  a  certificate 
in  a  case  where  there  has  been  a  reference.  But 
if  this  cause  had  been  tried  at  the  circuit,  a 
certificate  stating  nothing  but  the  judge's  con- 
clusion from  the  facts  proved,  that  the  pay- 
533*]  ment  *of  the  plaintiff's  demand  "was 
unreasonably  resisted  or  neglected,"  would  not 
entitle  the  party  to  costs.  This  court  must  de- 
cide whether  the  facts  made  out  a  case  within 
the  statute  for  awarding  costs  or  not. 

The  motion  mutt  be  denied. 


.i    !i  Barb,,  391. 
Cited  in—  22  Wend.,  574  ;  6  Hill,  393  ;  19  Hun,  600;  16 
How.  Pr.,  411,  412;  58  How.  Pr.,  326. 


ROGERS  «.  BEACH,  Impleaded,  etc. 

Motion  to  Open  Default — Fraction*  of  a  Day  Re- 
garded Only  to  Promote  End*  of  Justice. 

Where  a  plea  was  served  on  the  plaintiff's  attor- 
ney, and  a  default  for  not  pleading-  was  entered  by 
his  agent  on  the  same  day,  and  there  was  evidence 
that  the  object  of  the  defendant  in  keeping  back 
the  plea  was  delay,  the  court  refused  tosetasldethe 
default,  although  it  was  not  in  fact  entered  until 
an  hour  after  the  delivery  of  the  plea;  the  fractions 
of  a  day  are  regarded  only  to  promote  the  ends  of 
justice. 

Citationfl-10  Wend..  422 ;  3  Cow..  19. 

MOTION  to  set  aside  a  default.  The  rule  to 
plead  expired  Feb.  2.  On  the  next  day, 
before  8  o'clock  A.  M.,  a  plea  was  delivered 
to  the  plaintiff's  attorney,  who  refused  to  re- 
ceive it,  saying  that  a  default  had  been  or  would 
be  entered  that  morning,  he  having  written  his 
agent  to  do  so.  The  default  wan  entered  that 
morning,  but  not  until  9  o'clock  A.  M.  It  ap 
peared  that  the  object  of  the  defendant  was  de- 
lay. The  plaintiff  offered  to  accept  the  plea  if 
the  defendant  would  take  short  notice  of  trial 
for  the  next  circuit,  which  might  have  been 
served  in  time  had  the  plea  been  delivered  on 
the  22d.  The  defendant's  attorney  refused  to 
take  short  notice  of  trial,  and  gave  notice  of 
this  motion. 

Ity  the  Court,  Bronson.  •/  The  defendant 
nays  the  default  WEN  irregular,  because  it  wax 
not  entered  until  an  hour  or  more  had  elapsed 
after  the  service  of  a  plea.  As  a  general  rule, 
the  law  does  not  regard  the  fractions  of  a  day; 
and  where  the  ends  of  justice  do  not  demand 
it,  the  court  will  not  inquire  at  what  particu- 
WBND.  :8. 


lar  hour  the  process,  pleadings  or  notices  in  a 
cause  were  served.  Columbia  Turnpike  v.  Hay- 
wood,  10  Wend.,  422.  In  Small  v.  McChesney, 
3  Cow.,  19,  an  execution  had  been  issued  and 
levied  12  hours  before  the  judgment  record 
was  filed,  and  yet  the  *court  refused  [*534 
to  set  it  aside.  "  They  said  they  would  not  di- 
vide the  day  into  fractions,  unless  it  was  nec- 
essary for  the  purpose  of  guarding  against  in- 
justice; that  the  objection  of  the  defendant  was 
merely  technical,  and  the  technical  answer 
was  enough  where  there  had  been  no  injury 
from  the  proceeding.  This  is  a  stronger  case 
than  the  one  before  the  court.  Here  the  de- 
fendant has  suffered  no  injury.  It  is  admitted 
that  he  has  no  defense;  and  "he  withheld  his 
plea  until  after  the  day  when  it  should  have 
been  delivered,  for  the  acknowledged  purpose 
off  getting  the  cause  over  the  circuit.  The  court 
will  not  aid  this  effort  for  delay,  by  inquiring 
which  of  two  things,  both  done  on  the  same 
day,  was  first  in  the  order  of  time. 
The  motion  must  be  denied,  with  costs. 


THE  PEOPLE,  ex  rel.  FISHERS, 

v. 
THE  NEW  YORK  COMMON  PLEAS. 

Mandamus   to   C.   P. — Practice — Costs  against 
Judges. 

Where  on  a  demurrer  to  a  declaration  for  the 
cause  that  the  caption  of  the  declaration  was  of  a 
day  anterior  to  the  accruing  of  the  cause  of  action, 
a  Court  of  C.  P.  gave  judgment  for  the  plaintiff  and 
also  allowed  him  to  amend  his  declaration  so  as  to 
cure  the  defect,  and  at  the  same  time  refused  leave 
to  the  defendant  to  plead  to  the  amended  declara- 
tion, a  jii<i>i-l<iiiiii*  was  awarded  directing  the  C.  P. 
either  to  vacate  so  much  of  their  order  as  gave  the 
plaintiff  leave  to  amend,  or  so  much  thereof  as  re- 
fused the  defendant  leave  to  plead. 

Costs  are  awarded  where  the  judges  instead  of 
obeying  the  alternative  writ  make  a  return:  in  such 
cases  it  is  presumed  they  are  indemnified  by  the 
party  in  interest. 

Citations— 6  Wend.,  76 : 9  Wend.,  263 ;  7  Wend.,  461; 
2  K.  S.,  352,  sec.  5;  10  Wend.,  598. 

MOTION  for  peremptory  mandamus  on  the 
coming  in  of  the  return  to  an  alternative 
writ.  Shiner  sued  the  relators  in  the  court  be- 
low and  declared  in  covenant.  The  declaration 
wasentitled  generally  of  December  Term, 1835, 
which  commenced  on  the  21st  day  of  that 
month,  and  the  breach  of  which  the  plaintiff 
complained  was  alleged  to  have  happened  Dec. 
25.  1835.  The  defendants  demurred,  assigning 
several  special  causes  of  demurrer,  but  did  not 
assign  for  cause  that  the  action  was  premature- 
ly brought.  They  relied  upon  this  ground  on 
the  argument  of  *the  demurrer,  aban-  [*535 
doning  the  special  causes  assigned.  The  court 
overruled  the  demurrer,  gave  the  plaintiff  leave 
to  amend  his  declaration  cither  in  the  caption 
or  the  date  of  the  breach,  and  refused  the  de- 
fendants leave  to  plead  to  the  amended  decla- 
ration. The  alternative  writ  required  the  court 
either  to  vacate  so  much  of  their  order  as  gave 
the  plaintiff  leave  to  amend,  or  so  much  as  re- 
fused  the  defendants  leave  to  plead  to  the 

NOT«.— Practice  —Commencement  nf  «««— Time  of 
—Cause  of  actlnn  miut  have  accrued.  See  Lowry  v. 
Lawrence,  1  Cat.,  00,  mite. 
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amended  declaration,  or  show  cause,  etc.  The 
opinion  of  the  court  on  overruling  the  de- 
murrer is  made  a  part  of  the  return.  They  say 
"There  is  no  question  but  that  the  narr.  is  er- 
roneously entitled.  It  ought  to  have  been  en- 
titled as  of  a  day  subsequent  to  the  breach. 
But  such  error  in  the  mere  practice  of  the  court 
cannot  be  taken  advantage  of  by  a  plea.  It 
must  be  by  a  motion.  9  Wend..  264;  5  Id..7Q." 
As  the  gVound  for  allowing  the  plaintiff  to 
amend  they  refer  to  2  R.  S. ,  352,  sec.  5,  and  as 
the  ground  for  refusing  the  defendants  leave 
to  plead  they  refer  to  the  same  page,  section  6. 

Mr.  J.  L.  Wendell,  for  the  motion. 

Mr.  W.  Silliman,  opposed. 

By  the  Court,  Bronson,  J.  The  Court  of 
C.  P.  entirely  misapprehended  the  decisions  in 
the  two  cases  to  which  they  refer.  This  court 
has  never  said  that  a  declaration  can  be  main- 
tained which  is  entitled  before  the  cause  of  ac- 
tion accrued;  or,  what  is  the  same  thing,  that 
the  plaintiff  can  sue  when  he  has  no  cause  of 
action.  The  objection  in  this  case  appeared 
upon  the  face  of  the  declaration,  which  was  no 
doubt  bad  upon  general  as  well  as  special  de- 
murrer. Paulv.  Graves,  5  Wend.,  76,  decides 
nothing  to  the  contrary,  but  proceeds  upon  the 
ground  that  the  objection  would  be  fatal,  and 
the  plaintiff  was  allowed  to  amend  for  the  pur- 
pose of  avoiding  the  consequences  of  his  mis- 
take. The  other  case  relied  upon,  is  Nichols  v. 
Nichols,  9  Wend.,  263.  But  the  declaration  in 
that  case  was  not  defective.  The  defendant  at- 
tempted to  lay  the  foundation  for  an  objection 
to  the  action,  by  a  plea  in  abatement  that  the 
53(5*]  *declaration  was,  in  fact,  filed  before 
the  day  of  which  it  was  entitled.  The  plea  was 
overruled  on  the  ground  that  it  set  up  matter 
which  belonged  exclusively  to  the  practice  of 
the  court,  which  could  not  be  made  available 
by  way  of  plea.  All  that  this  case  decides  is, 
that  if  the  declaration  be  improperly  entitled, 
the  remedy  of  the  defendant  is  by  motion,  and 
not  by  pleading.  In  the  case  before  the  court, 
if  the  cause  of  action  had  in  fact  accrued  be- 
fore the  declaration  was  filed,  the  plaintiff 
should  have  amended,  instead  of  joining  in  de- 
murrer. If  he  did  not  discover  his  error  until 
the  argument,  the  court  should  have  given 
judgment  against  him,  but  permitted  him  to 
amend  on  the  usual  terms. 

But  the  alternative  writ  was  not  awarded  for 
the  purpose  of  reviewing  the  judgment  of  the 
C.  P.  on  the  demurrer.  The  mode  of  coming 
at  that  question  is  by  a  writ  of  error.  Neither 
was  the  writ  ordered  on  the  ground  that  the 
court  below  improperly  refused  the  defendants 
leave  to  withdraw  the  demurrer  and  plead. 
Whether  this  court  would,  under  any  circum- 
stances, interfere  by  mandamus  in  such  a  case, 
need  not  now  be  decided.  For  all  the  purposes  of 
the  present  motion,  it  may  be  ^conceded  that 
the  demurrer  was  properly  overruled,  and  that 
the  court  was  right  in  refusing  the  defendants 
leave  to  withdraw  it.  But  the  court  went  fur- 
ther and  allowed  the  plaintiff  to  amend,  and 
refused  the  defendants  leave  to  plead  to  the 
amended  declaration.  To  say  nothing  of  the 
unusual  course  of  permitting  the  plaintiff  to 
amend  where  the  judgment  or  demurrer  was  in 
his  favor,  I  can  perceive  no  possible  ground 
upon  which  the  defendants  could  justly  be  de- 
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nied  the  right  of  answering  the  amended  dec- 
laration. If  the  demurrer  was  frivolous,  all 
the  plaintiff  had  a  right  to  ask  was  that  it 
should  be  overruled,  and  that  the  defendants 
should  not  be  allowed  to  withdraw  it  and  plead. 
Beyond  this  the  defendants  had  rights.  They 
could  bring  error,  and  review  the  judgment  of 
the  C.  P.  Of  this  right,  and  of  every  means 
of  defense,  they  have  been  entirely  deprived 
by  the  order  allowing  the  plaintiff  to  amend, 
without  permitting  them  to  answer. 

*The  return  states  that  the  plaintiff  [*537 
was  allowed  to  amend  the  declaration  either  in 
the  caption  or  the  date  of  the  breach,  "  because 
those  defects  are  not  specially  set  forth  as 
causes  of  demurrer;  "  and  2  R.  S..  352,  sec.  5. 
is  referred  to  as  requiring  this  course.  This  is 
not  a  new  provision;  and  the  practice  under  it 
has  not  been  to  amend,  but  to  overlook  and 
disregard  all  those  defects  and  imperfections 
of  form  which  are  not  specially  pointed  out  by 
the  demurrer.  But  there  is  a  further  answer. 
The  plaintiff  was  allowed  to  amend — not  a 
mere  formal  defect  or  imperfection  in  his  plead- 
ing— but  in  a  matter  of  substance.  It  appeared 
from  his  declaration  that  he  had  no  cause  of 
action  when  the  suit  was  commenced;  which- 
was  a  very  different  thing  from  those  formal 
defects  and  imperfections  which  the  court  will- 
disregard  if  not  specially  assigned  as  causes  of 
demurrer. 

The  6th  section  was  cited  to  show  that  the 
court  could  not  allow  the  defendants  to  plead 
after  overruling  the  special  demurrer.  That 
consequence  will  sometimes  follow  where  the 
defendant  fails  on  a  special  demurrer,  but  not 
always.  Boltons  v.  Lawrence,  7  Wend.,  461  In 
the  case  before  the  court  the  statute  has  no- 
bearing  whatever  upon  the  question.  It  only 
provides  that  under  certain  circumstances  the 
defendant  shall  not  have  two  opportunities 
of  answering  the  same  pleading;  but  here  the 
defendants  have  been  denied  even  one  such  op- 
portunity. To  the  plaintiffs'  amended  declara- 
tion they  have  neither  pleaded  nor  demurred. 

If  that  part  of  the  rule  which  authorizes  the 
amendment  be  vacated,  the  plaintiff  will  have 
his  judgment,  and  the  defendants  may  bring 
error  if  they  shall  be  so  advised.  But  if  the 
plaintiff  is  allowed  to  amend,  the  defendants 
clearly  have  the  right  to  plead.  One  or  the  oth- 
er branch  of  the  rule  should  be  vacated,  and 
the  motion  for  a  peremptory  mandamus  must 
be  granted. 

The  relators  are  entitled  to  costs.  People  v. 
Onondaga  C.  P.,  10  Wend.,  598.  The  judges- 
may  always  protect  themselves  against  costa 
by  obeying  the  alternative  writ.  Where  they 
omit  to  do  so  and  make  a  return,  it  may  be  pre- 
sumed that  they  are  indemnified  against  costs- 
by  the  party  in  interest. 


*THE   SUPERVISORS  OF  SULLI-[*53* 
VAN  COUNTY 


ALPHEUS  DIMMICK,  District  Attorney. 

Fees  of  District  Attorney. 

A  district  attorney  is  not  entitled  to  charge,  in  his 
bill  of  services  rendered,  a  subpoena  ticket  besides 
a  subpoena  for  each  witness. 

WEND. -18, 
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Nor  is  he  entitled  to  a  fee  on  the  usual  motion  for 
judgment  after  a  verdict  of  jjuilty.  or  for  arguing: 
in  relation  to  the  sentence  where  the  court  has  a  dis- 
cretion as  to  the  extent  of  the  punishment. 

Citations— 2  B.  S..  386,  ch,  7 ;  400,  sec.  42 ;  729,  sec. 
«3 ;  751. 

A  UESTIONS  submitted  by  consent,  as  on  ap- 
v£  peal  from  the  taxation  of  the  district  at- 
torney's bill  of  costs. 

By  the  Court,  Bronson,  J.  The  taxed  bill 
in  addition  to  a  subpoena,  contains  a  charge  of 
25  cents  for  a  subpoena  ticket  for  each  witness. 
It  convenient  for  the  witness  in  criminal  as 
well  as  in  civil  cases  to  have  a  ticket  or  brief 
note  stating  the  time  and  place  when  and  where 
he  is  required  to  appear,  and  the  indictment  or 
complaint  upon  which  he  is  required  to  give 
his  testimony;  but  the  practice  of  delivering  a 
ticket  in  criminal  cases  has  not  been  uniformly 
followed  in  this  State,  nor  is  it  necessary  for 
the  purpose  of  compelling  the  attendance  of 
the  witness.  The  district  attorney  may  issue 
a  subpoena,  without  the  seal  of  the  court,  2  R. 
8.,  729,  sec  63;  and  by  the  fee  bill,  p.  751,  he 
is  allowed  one  subpoena  for  each  witness;  but 
no  allowance  is  made  for  a  ticket.  The  dis- 
trict attorney  refers  to  2  R.  S.,  400,  sec.  42, 
to  prove  that  a  ticket  must  be  delivered  to  the 
witness;  but  by  referring  to  the  title  of  chap- 
ter 7,  in  which  the  section  is  contained,  p.  886, 
it  will  be  seen  that  this  provision  relates  to  pro- 
ceedings in  civil  cases.  The  mode  of  compel- 
ling the  attendance  of  witnesses  in  criminal 
cases  is  prescribed  at  page  729,  already  re- 
ferred to.  Although  the  tickets  were  issued,  they 
were  not  necessarily  prepared,  and  should 
have  been  disallowed  by  the  taxing  officer. 

The  bill  also  contains  charges  for  motion  fees 
for  sentences  against  criminals.  Where  the  de- 
fendant pleads  guilty,  the  district  attorney  is 
entitled  to  a  fee  of  $1.25  for  calling  and  exam- 
ining witnesses,  and  arguing  as  to  the  sentence; 
530*]  and  *he  is  entitled  to  a  like  fee  for  ar- 
guing every  special  motion  actually  made  after 
notice  actually  given.  But  after  a  verdict  of 
guilty,  the  district  attorney  is  not  entitled  to  a 
fee  on  the  usual  motion  for  judgment,  or  for 
arguing  in  relation  to  the  sentence  where  the 
court  has  a  discretion  about  the  extent  of  the 
punishment.  These  are  not  special  motions 
.after  notice  within  the  meaning  of  the  fee  bill. 

Both  of  these  questions  have  been  before  the 
court,  and  been  decided  in  relation  to  the  bills 
of  other  district  attorneys. 

Overruled— 2  Denio,  28,  36.  37. 


THE   PEOPLE,   ex  rel   CHARLES  B.   COV- 
ENTRY, 

v. 

THE  MEDICAL  SOCIETY  OF  THE  STATE 
OF  NEW  YORK. 

Oeoeva  College  to  not  entitled  to  send  a  delejrato 
to  the  meetinRB  of  the  Bute  Medical  Society. 

Citations- Act,  April  10.  1813;  3  R.  S..  30ft.  Mice.  8,  5- 
7 :  Act,  April  20.  1818  ;  3  K.  S..  .ION.  w>c.  0 ;  3  R.  8..  Z3S, 
sec.  0 :  238.  sec.  7 :  1  R.  8..  4M,  m-cs.  12,  1« :  4*.  sec, 
21 :  400,  sec.  80 :  Law*  of  IflSft.  p.  80 ;  Senate  Journal, 
172, 173 ;  Aaeutnbly  Journal,  1H3&,  p.  272. 

MOTION  for  an  alternative  mandamus  to  the 
defendants,  requiring  them  to  admit  the 
WKKD.  18. 


relator  to  a  seat  in  the  State  Medical  Society, 
as  a  delegate  from  Geneva  College. 

The  relator  states  in  his  affidavit  that  he  is 
one  of  the  professors  of  the  medical  faculty  of 
Geneva  College  ;  that  he  was  duly  elected  a 
delegate  to  represent  the  College  in  the  State 
Medical  Society  ;  that  he  attended  the  annual 
meeting  of  the  Society  on  the  first  Wednesday 
of  February  last  and  presented  his  credentials, 
but  was  refused  a  seat  in  the  Society,  "  on  the 
ground  that  the  medical  faculty  of  Geneva  Col- 
lege is  not  a  'college  of  medicine'  within  the 
meaning  of  the  statutes  of  this  State." 

By  the  Court,  Bronson.  J.  The  3d  section 
of  the  Act  of  Apr.  10,  1813,  3  R.  S.,  305,  de- 
clares that  the  State  Medical  Society  "shall  be 
composed  of  one  member  from  each  of  the 
county  societies  in  the  State,  elected  by  ballot 
at  their  annual  meeting."  The  members  are 
divided  into  classes,  so  that  one  fourth  part  go 
out  of  office  annually.  Sees.  5-7.  The  6th  sec- 
tion of  the  Act  of  Apr.  20,  1818,  3  R.  S.,  308, 
declares,  "  that  each  of  the  Colleges  of  Medi- 
cine in  this  State  may  elect  a  delegate  to  repre- 
sent their  Colleges  respectively,  in  the  Medi- 
cal Society  of  the  State,  who  shall  be  entitled 
to  *all  the  privileges,  and  subject  to  the  [*54O 
same  regulations,  as  the  delegates  from  the 
county  medical  societies." 

At  the  time  the  Act  of  1818  was  passed, there 
were  two  medical  colleges  in  this  State, to  wit: 
"  The  College  of  Physicians  and  Surgeons  in 
the  City  of  New  York,"  incorporated  in  its 
present  form, by  the  Regents  of  the  University, 
June  4,  1812,  and  "  The  College  of  Physicians 
and  Surgeons  of  the  Western  District,"  incor- 
porated by  the  Regents  June  12,  1812.  There 
were  also,  at  that  time,  three  literary  colleges 
in  this  State, to  wit:  Columbia,  Union  and  Ham- 
ilton; to  which  Geneva  College  was  added  by 
a  charter  from  the  Regents  of  the  University, 
Feb.  8,  1825. 

Geneva  College,  as  the  charter  expresses  it, 
was  established  "  for  the  instruction  and  edu- 
cation of  youth  in  the  learned  languages  and 
liberal  arts  and  sciences;"  and  the  trustees  have 
power  to  "give  and  grant  any  such  degree  and 
degrees,  to  all  such  persons  thought  by  them 
worthy  thereof,  as  are  known  to  and  usually 
granted  by  any  University  or  College  in  Eu- 
rope." Columbia,  Union  and  Hamilton  Col- 
leges have  the  like  powers.  8  R.  8.,  238,  sec. 
7,  and  p.  285,  sec.  6;  1  R.  S.,  460,  sec.  86. 

Each  of  the  literary  institutions  has  an  un- 
doubted right  to  appoint  professors  to  give  in- 
struction in  the  healing  art,  or.  as  the  relator 
expresses  it,  to  institute  a  medical  faculty. and 
may  confer  the  degree  of  doctor  of  medicine. 
But  it  does  not  follow  that  they  can  (tend  del- 
egates to  the  State  Medical  Society.  At  the 
time  the  Act  of  1818  wan  passed,  we  bad  two 
claxses  or  descriptions  of  colleges — literary  and 
medical;  and  the  Act  provides  for  one  class  by 
its  appropriate  name,  and  SHVS  nothing  about 
the  other.  It  is  difficult  to  conceive  why  the 
Legislature  should  use  the  appellation  '"'  ml 
leges  of  medicine, "  if  it  was  intended  to  include 
literary  as  well  as  medical  institutions. 

It  may  be  proper  that  Geneva,  and  every 
other  Co'llegc  having  a  medical  faculty. should 
be  represented  in  the  State  Medical  Society; 
but  that  is  a  consideration  which  addresses  it 
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self  to  the  Legislature,  and  not  to  the  Judicial 
Department  of  the  government.  The  question 
541*1  before  the  court  is,  what  *provisionon 
this  subject  has  been  made  by  law;  and  I  can- 
not entertain  a  doubt  that  the  Act  of  1818  only 
extends  to  those  institutions  which  have  been 
established  for  the  special  purpose  of  advancing 
the  science  of  medicine. 

The  argument  on  which  the  relator  seems 
principally  to  rely  is,  that  the  Act  of  the  last 
session,  L.  of  1835,  p.  36,  recognizes  Geneva 
College  with  its  medical  faculty  as  an  incor- 
porated medical  college,  and  that  it  is,  conse- 
quently,entitled  to  send  a  delegate  to  the  State 
Medical  Society.  But  it  will  be  found  on  ex- 
amination, that  this  Act  neither  increases  the 
powers,  nor  imparts  any  new  character  to  Ge- 
neva College.  It  merely  gives  a  new  force  or 
effect  to  the  diplomas  which  may  be  delivered 
by  its  medical  faculty,  which,  under  certain 
regulations,  may  be  granted  by  the  trustees  of 
that  institution,  and  to  the  lectures. 

We  have  already  seen  that  all  the  literary  col- 
leges have,  by  their  charters, power  to  appoint 
a  medical  faculty,  and  to  grant  diplomas  con- 
ferring the  degree  of  doctor  of  medicine.  But 
the  diploma  did  not  give  the  right  to  practice 
physic  or  surgery.  It  is  expressly  declared,  1 
R.  S.,  455,  sec.  21,  that  "  The  degree  of  doctor 
of  medicine  conferred  by  any  College  in  this 
State,  shall  not  be  a  license  to  practice  physic 
or  surgery."  The  right  to  practice  was  only 
conferred  by  a  diploma  from  "one  of  the  in- 
corporated medical  societies,"  or  the  "  Regents 
of  the  University."  P.,  454,  sec.  16.  The  12th 
section  of  the  same  title  declares,  among  other 
things,  that  no  person  shall  receive  from  the 
Regents  of  the  University  a  diploma  conferring 
the  degree  of  doctor  of  medicine, unless  he  shall 
have  attended  "two  complete  courses  of  all  the 
lectures  delivered  in  an  incorporated  medical 
college,  and  have  attended  the  last  of  such 
courses  in  the  College  by  which  he  shall  be  rec- 
ommended for  the  degree." 

When  Geneva  College  instituted  its  medical 
faculty,  two  difficulties  in  the  way  of  the  suc- 
cess of  the  enterprise  were  presented:  first, the 
diplomas  which  it  had  authority  to  grant  would 
not  confer  the  right  to  practice;  and  second,  a 
degree  which  should  confer  the  right  could 
not  be  obtained  from  the  Regents  of  the  Uni- 
versity, because  this  was  not  an  "  incorporated 
medical  college."  That  language  was  supposed 
542*]  *to  apply  exclusively  to  the  College  of 
Physicians  and  Surgeons  in  the  City  of  NT  Y., 
and  the  College  of  Physicians  and  Surgeons  of 
the  Western  District.  These  institutions  had 
by  their  charters  no.  power  to  grant  diplomas, 
but  might  recommend  students  for  the  degree 
of  doctor  of  medicine  to  the  Regents  of  the  Uni- 
versity. To  provide  for  these  two  difficulties  the 
Act  of  1835  was  passed;  and  to  them  it  is  strictly 
confined.  It  provides  that  the  21st  section  (al- 
ready cited) '  'shall  not  be  deemed  to  apply  to  the 
diplomas  conferring  the  degree  of  doctor  of 
medicine  granted  by  the  trustees  of  Geneva  Col- 
lege "  under  certain  specified  circumstances  ; 
and  that  "  All  the  provisions  of  said  title  seven, 
which  require  an  attendance  upon  the  lectures 
delivered  at  an  incorporated  medical  college, 
shall  be  deemed  to  apply  to  and  include  fhe 
lectures  delivered  by  the  medical  faculty  of 
Geneva  College;  and  the  diplomas  granted  pur- 


suant  to  this  Act  shall  have  the  same  force  and 
effect  as  licenses  to  practice  physic  and  sur- 
gery.as  are  given  by  law  to  the  licenses  granted 
by  any  incorporated  medical  society  in  this 
State.  This  Act  has  attained  the  precise  ob- 
jects for  which  it  was  evidently  designed,  and 
beyond  those  I  do  not  perceive  that  any  con- 
sequences can  flow  from  it.  It  does  not  declare 
what  the  law  was  before,  but,  on  the  contrary, 
professes  "  to  amend"  that  law;  it  confers  no 
new  powers  on  the  College, but  amends  certain 
portions  of  the  Revised  Statutes,  so  as  to  give 
the  same  legal  effect  to  the  lectures  delivered 
by  the  medical  faculty  of  this  institution,  as 
though  they  had  been  delivered  by  "an  incor- 
porated medical  college."  The  Legislature  cer- 
tainly did  not  understand  that  they  were  amend- 
ing the  charter,  or  granting  any  new  powers 
or  privileges  to  the  College^for  the  Act  passed 
both  houses  as  a  majority  bill,  and  in  the  Sen- 
ate, where  the  question  was  made,  it  was  ex- 
pressly decided  that  this  was  not  a  two  third 
bill.  Assem.  Jour.,  1835,  p.  272  ;  Sen.  Jour., 
pp.  172,  173. 

Since  the  passing  of  the  Act  of  1835,  an  at- 
tendance upon  the  lectures  delivered  by  the 
medical  faculty  of  this  institution  is.in  its  legal 
consequences,  as  beneficial  to  the  student  as  a 
like  attendance  upon  the  lectures  delivered  in 
a  medical  *college;  but  all  the  powers  [*543 
and  privileges  of  Geneva  College  remain  as  they 
were  before.  If  it  had  no  right  to  send  a-delegate 
to  the  State  Medical  Society  previous  to  1835, 
it  has  none  now.  Entertaining  no  doubt  upon 
this  question,  the  motion  for  a  mandamus  must 
be  denied. 


SPALDING  v.  CONGDON. 

Practice — Nonsuit — Application  for  New  Trial — 
Death  of  Plaintiff— New  Trial  Denied — Entry 
of  Judgment. 

Where  a  plaintiff  who  was  nonsuited  at  the  trial, 
and  who  applied  for  a  new  trial,  died  whilst  the 
cause  was  sub  judice,  and  a  new  trial  was  eventually 
denied,  the  defendant  was  permitted  to  enter  judg- 
ment as  of  the  term  succeeding  the  nonsuit,  the 
plaintiff  then  being  in  full  life. 

The  same  rule  prevails  in  cases  of  verdicte.demur- 
rers  and  write  of  error. 

Citations-2  R.  S.,  387,  sec.  4;  12  Wend.,  246;  2  Tidd. 
965 ;  7  Bing.,  237  ;  5  Cow.,  289. 

MOTION  for  leave  to  enter  judgment  nunc 
pro  tune.  The  issue  joined  in  this  case 
was  tried  in  Sep.,  1838,  and  the  plaintiff  non- 
suited. The  plaintiff  on  a  bill  of  exceptions 
moved  to  set  aside  the  nonsuit  and  for  a  new 
trial.  The  motion  was  denied  by  the  circuit 
judge  Dec.  30  last.  Pending  the  motion  for  a 
new  trial  the  defendant  died.  The  precise  time 
of  his  death  does  not  appear.it  being  supposed 
that  he  perished  at  sea  about  eighteen  months 
ago.  The  attorney  for  the  defendant  now  moves 
for  leave  to  enter  up  judgment  as  of  October 
Term,  1833— that  being  the  first  term  after  the 
nonsuit,  and  the  defendant  being  then  alive. 

By  tfa  Court,  Bronson,  J.  It  is  objected 
that  more  than  two  terms  have  elapsed  not  only 
since  the  nonsuit,  but  since  the  death  of  the 
defendant;  and  consequently,  that  the  statute 
does  not  provide  for  this  case.  2  R.  S.,  387, 
sec.  4.  There  is  another  reason  why  the  statute 
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does  not  extend  to  this  case.  It  only  provides 
for  entering  judgment  after  a  verdict  or  plea 
of  confession;  and  does  not  include  a  nonsuit, 
But  the  statute  has  nothing  to  do  with  the  mat- 
ter. Here  the  party  has  been  tied  up  by  a  bill 
of  exceptions  and  a  motion  for  a  new  trial, and 
died  while  the  matter  was  subjudice.  In  such 
cases,  whether  after  verdict  or  nonsuit— on  de- 
544*]  murrer  *or  writ  of  error — and  without 
regard  to  the  lapse  of  time, the  court  will, upon 
common  law  principles.allow  the  judgment  to 
be  entered  up  as  of  a  term  when  the  party  was 
alive.  Rightmyer  v.  Durham,  12  Wend.,  245;  2 
Tidd,  965,  and  cases  cited;  7  Bing.,  237.  The 
case  of  Seymour  v.  Deyo,  5  Cow.,  289,  decides 
nothing  against  this  rule  of  practice.  In  that 
case  the  plaintiff  had  been  nonsuited, and  after 
his  death  the  court  refused  to  hear  a  motion  to 
set  it  aside,  because  nothing  but  the  question 
of  costs  was  involved  in  the  motion.  It  would 
have  been  useless  to  grant  a  new  trial,  for  the 
suit  had  already  abated  by  the  death  of  the 
plaintiff.  In  this  case  there  has  been  no  laches 
since  the  decision  of  the  circuit  judge,  and  the 
motion  must  be  granted. 
Motion  granted. 

Distinguished— 20  Weud.,  678. 

Cited  in-21  Hun,  612 ;  4  Barb.,  524 ;  1  How.  Pr.. 
140 ;  3  How.  Pr.,  133.  154 ;  8  How.  Pr.,  248 ;  9  How. 
Pr.,  244  ;  20  How.  Pr.,  875  ;  3  Sandf.,  662 ;  Co.  R.  N. 
8.,  90. 


TANNER  AND  TIBBITS. 

Proceedings  under  Statute  to  Compel  Determi- 
nation of  Claims  to  Real  Property — Pleading — 
Judgment — Record. 

Where  proceedings  are  had  under  the  Statute  to 
Compel  the  Determination  of  Claims  to  Real  Prop- 
erty, and  the  party  upon  whom  notice  is  served  to 
assert  his  claim  puts  in  a  plea  denying  the  posses- 
sion of  the  party  serving  the  notice,  and  Issue  is 
joined  upon  such  plea  and  a  verdict  found  against 
the  plea,  the  prevailing  party  has  no  right  to  file 
the  posted  and  sign  judgment  and  tax  costs  against 
his  adversary;  all  he  can  do  is  to  enter  a  rule  re- 
quiring him  to  plead  to  to  the  title,  and  then  if  no 
such  plea  is  interposed  or  a  plea  of  disclaimer  is  put 
in,  judgment  may  be  entered  by  the  prevailing 
party,  which  will  forever  bar  his  adversary  from 
any  estate  of  inheritance  or  freehold  in  the  premises. 

It  si  -i  MILS  that  the  record  made  up  in  these  cases 
should  commence  with  the  notice  served,  as  the  in- 
cipient step. 

Citations-2  R.  8.,  800,  sees.  36-38;  310,  sees.  1, 7-9, 14, 

i;>.  r,. 

MOTION  to  set  aside  ft  judgment  for  costs. 
This  was  a  proceeding  under  the  Statute 
to  Compel  the  Determination  of  Claims  to  Real 
Property.  2  R.  8.,  812.  July  8,  1885,  Tanner 
served  a  notice  on  Tibbits,  pursuant  to  section 
2.  The  premises  are  situate  in  Williamstown, 
Oswego  Co.  In  pursuance  of  section  7,  Tib- 
bits,  Aug.  18.  1885,  pleaded  that  neither  Tan- 
ner, nor  those  whose  estate  he  has.  have  been 
in  the  actual  possession  of  the  premises  claimed 
by  him  in  the  notice,  for  three  whole  years  be- 
545*]  fore  *the  service  of  the  notice;  on 
which  plea  an  issue  of  fact  was  joined.  This 
issue  was  tried  at  the  Oswego  Circuit  in  De- 
cember last  (no  one  appearing  for  Tibbits),  and 
a  verdict  found  in  favor  of  Tanner.  Jan.  8, 
last,  Tanner  filed  the  AW  Priu*  papers  and  en- 
tered a  rule  for  judgment  ni*i  on  the  verdict, 
and  afterwards  bad  his  costs  of  the  proceeding 
taxed,  fllcd  a  judgment  record,  and  perfected 
WKND.  18. 


judgment  against  Tibbits  for  the  costs;  and 
thereupon,  under  section  7,  entered  and  gave 
notice  of  a  rule  that  Tibbits  plead  to  the  title 
within  20  days.  Tibbits  now  moves  to  set  aside 
the  judgment  for  costs,  and  all  subsequent  pro- 
ceedings founded  thereon.  The  rule  to  plead 
to  the  title  had  not  expired  when  notice  of  the 
motion  was  given. 

By  the  Court,  Bronson,  J.  This  was  not  a 
case  for  filing  a  record  and  perfecting  a  formal 
judgment.  The  plea  interposed  by  Tibbits  did 
not  go  to  the  title,  and  its  determination  either 
the  one  way  or  the  other  could  not  affect  the 
interest  of  the  parties  in  the  laud.  The  extra- 
ordinary remedy  provided  by  this  Statute  for 
Compelling  the  Determination  of  Claims  to 
Real  Property,  does  not  extend  to  every  per- 
son in  possession  of  land,  but  only  to  a  party 
who  by  himself,  or  by  himself  and  those  whose 
estate  he  has,  has  been  for  three  years  in  the 
actual  possession  of  the  land,  claiming  the 
same  in  fee  or  for  life.  Sec.  1.  The  person  re- 
ceiving such  a  notice  as  the  statute  prescribes, 
is  not  required  to  say  whether  he  claims  any 
interest  in  the  land  or  not,  until  this  prelimi- 
nary question  has  been  settled.  The  plea  which 
he  is  allowed  to  interpose  for  the  purpose  of 
having  that  matter  determined  is.  in  effect,  a 
plea  that  the  person  giving  the  notice  does  not 
stand  in  a  situation  which  authorizes  him  to 
require  an  answer,  It  is  a  plea  "in  bar  of  all 
further  proceedings,"  sec.  7,  and  bears  a  strong 
analogy  to  a  plea  in  abatement  at  common  law 
of  some  matter  going  to  the  ability  of  the 
plaintiff  to  sue.  In  general,  the  judgment  for 
the  plaintiff  on  such  a  plea  is  quod  respondent 
ouster;  and  on  this  statute  plea,  the  judgment 
in  favor  of  the  person  giving  the  notice  is,  that 
the  other  party  "plead  to  the  title."  In  the 
one  case,  if  the  defendant  neglect  to  answer 
over,  and  in  the  other,  if  he  omits  *to  [*54O 
"plead  to  the  title,"  the  opposite  party  will  in 
the  end  have  the  effect  of  his  suit  or  proceed- 
ing; but  no  formal  judgment  should  be  entered 
upon  the  interlocutory  matter  until  after  a  final 
adjudication,  either  by  default  or  otherwise, 
upon  the  rights  of  the  parties. 

Much  stress  has  been  laid  upon  the  fact  that 
the  statute  speaks  of  a  judgment  against  the 
plea.  But  there  are  many  cases  in  the  luw 
where  a  judgment  is  rendered  in  the  progress 
of  the  cause,  which  is  not  perfected  by  a  rec- 
ord until  after  the  final  determination  of  the 
matter  in  controversy.  Such  is  the  judgment 
already  mentioned  of  respondeat  ouster  on  over- 
ruling a  plea  in  abatement.  Such,  also,  are 
all  interlocutory  judgments,  where  an  assess- 
ment or  writ  of  inquiry  is  necessary  to  ascer- 
tain the  amount  of  damages.  In  the  action  of 
account,  the  first  or  preliminary  judgment  for 
the  plaintiff  is  quodcomputet,  and  in  the  action 
of  partition,  quod  partitiofiat;  but  neither  of 
these  judgments  is  perfected  by  a  record  until 
the  rights  of  the  parties  have  been  finally  ad- 
judicated. 

This  is  not,  as  has  been  supposed,  like  the 
suggestion  which  the  plaintiff  in  allowed  to 
make  for  the  recovery  of  me»ne  profits,  after  a 
judgment  in  his  favor  in  ejectment.  2  R.  8., 
810.  sees.  48,  45.  That  remedy  is  given  "in- 
stead of  the  action  of  trespass"  which  was 
formerly  brought  to  recover  me»ne  profits;  and 
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by  the  express  words  of  the  statute  this  pro- 
ceeding is  to  be  had  "after  the  docketing  of  the 
judgment"  in  the  ejectment  suit,  and  the  sug- 
gestion is  to  be  entered  "upon  the  record  of 
such  judgment,  or  be  attached  thereto." 

Tibbits  may  now  suffer  a  default,  or  dis- 
-claim  all  right  to  the  property;  and  will  in 
either  case  be  barred  from  all  claim  to  any  es- 
tate of  inheritance  or  of  freehold  in  the  prem- 
ises. Sees.  7,  8.  If  he  claim  title,  he  will  de- 
clare, and  thereupon  become  plaintiff  against 
Tanner  in  an  action  of  ejectment.  Sec.  9.  The 
action,  with  few  exceptions,  will  proceed  like 
other  actions  of  ejectment;  but  the  judgment 
in  favor  of  either  party  will  be  conclusive 
against  the  other.  Sec.  14.  In  this  respect  the 
judgment,  it  would  seem,  differs  from  that  ren- 
dered in  the  ordinary  action  of  ejectment, 
which  may  be  vacated  for  the  purpose  of  grant- 
547*]  ing  a  new  "trial.  P.  309,  sees.  36-38. 
In  this  proceeding,  whichever  party  may  final- 
ly prevail,  the  record  should  commence  with 
the  notice,  for  the  purpose  of  showing  under 
which  branch  of  the  statute  the  suit  was  insti- 
tuted, as  that  fact  is  material  in  relation  to  the 
•consequences  which  result  from  the  judgment. 

Some  facts  are  stated  on  the  part  of  Tanner 
for  the  purpose  of  showing  that  Tibbits  knew 
his  plea  was  false,  and  that  it  was  not  put  in 
in  good  faith;  and  it  is  urged  that  if  Tanner  is 
not  allowed  to  perfect  a  judgment,  he  not  only 
has  no  remedy  for  the  costs  of  this  preliminary 
proceeding,  but  that  Tibbits,  should  he  now 
disclaim,  will  recover  costs  against  Tanner — 
including  costs  of  the  issue  which  he  has  im- 
properly presented.  Sec.  8.  There  may  be  a 
defect  in  the  statute  in  this  respect;  but  wheth- 
er so  or  not,  or  whether  the  court  cannot  on 
motion  control  the  question  of  costs,  in  case 
any  improper  course  shall  be  pursued  by  Tib- 
bits,  will  be  decided  when  the  question  shall 
properly  arise.  Tibbits  may  declare,  and  the 
final  judgment  may  be  such  as  will  wholly 
-avoid  this  question;  but  it  is  enough  for  the 
present  that  the  judgment  for  costs  was  at  the 
time  unauthorized,  and  must,  consequently,  be 
set  aside. 

Cited  In-12  Hun,  348. 


PULLER 

v. 

VAN  SCHAICK,  FELTHOUSEN  AND  OUD- 
ERKIRK. 

Action  under  Statute  against  Makers  and  In- 
dorsers of  Note — Pleading — Nolle  Prosequi  as 
to  Part  of  the  Defendants — Costs. 

In  an  action  under  the  statute  against  the  makers 
and  indorsers  of  a  promissory  note,  jointly,  the 
plaintiff  may  declare  in  a  special  count  so  framed  as 
to  show  the  particular  contract  of  each  class  of  de- 
fendants and  allege  breaches  of  the  same ;  or  he 
may  declare  on  the  money  counts  only,  stating:  a 
joint  contract  and  serving:  a  copy  of  the  note  with 
the  declaration. 

After  a  plaintiff  has  declared  as  above  both  spe- 
cially and  generally,  he  may  enter  a  nolle  prosequi 
as  to  one  class  of  defendants  and  proceed  in  the  ac- 
tion against  the  other,  and  such  nolle  prosequi  will 
not  operate  as  a  discontinuance  as  to  the  latter ;  the 
plaintiff,  however,  is  liable  to  pay  costs  to  the  par- 
ties discharged. 

Citations-Seas.  1832,  p.  489 ;  Sess.  1835,  p.  248. 
464 


MOTION  to  set  aside  verdict  for  irregularity. 
This  was  an  action  against  Van  Schaick, 
as  maker,  and  the  other  two  defendants  as  in- 
dorsers of  a  promissory  note.  The  declaration 
*had  one  count  on  the  note,  containing  [*548 
all  the  necessary  allegations  to  charge  all  the 
defendants,  the  money  counts,  and  account 
stated.  A  copy  of  the  note  was  served  with 
the  declaration.  Stat.,  sess.  1885,  p.  289,  sec. 
3.  The  plaintiff  discontinued  the  action  as  to 
the  two  indorsers,  and  in  his  notice  of  trial 
gave  defendants'  attorney  notice  of  that  fact. 
The  circuit  roll  contained  the  original  plead- 
ings against  all  the  defendants.  The  plaintiff 
claimed  to  try  against  Van  Schaick,  the  maker, 
only.  The  defendants'  attorney  objected,  but 
the  circuit  judge  overruled  the  objection,  and 
the  cause  proceeded  to  trial.  The  plaintiff  ob- 
tained a  verdict  against  the  maker,  who  ap- 
peared on  the  trial  and  contested  the  recovery. 

By  the  Court,  Bronson,  J.  If  the  defendant 
Van  Schaick  intended  to  rely  on  the  supposed 
irregularity,  he  should  not  have  appeared  on 
the  trial,  but  should  have  suffered  the  plaintiff 
to  take  an  inquest.  After  taking  his  chance 
before  the  jury  for  a  verdict,  he  now  insists 
that  the  action  was  out  of  court,  and  that  there 
was  in  fact  nothing  to  try.  It  is  unnecessary, 
however,  to  dispose  of  the  motion  on  that 
ground. 

The  objection  to  the  plaintiff's  proceedings 
is,  that  this  is  an  action  upon  a  joint  contract, 
and  that  by  the  discontinuance  or  nolle  prosequi 
as  to  the  two  indorsers,  the  whole  action  is  out 
of  court.  There  is  no  doubt  that  such  would, 
in  general  be  the  consequence  in  actions  aris- 
ing ex  contractu;  though  it  is  otherwise  in  ac- 
tions for  torts.  And  in  actions  upon  contract, 
if  one  of  several  defendants  plead  some  matter 
which  goes  merely  to  his  personal  discharge, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him, and  continue  the  action  against  the  others. 
The  statute,  Sess.  of  1832,  p.  489,  and  Sess.  of 
1835.  p.  248,  has  introduced  a  new  rule,  and 
allowed  the  plaintiff  to  include  all  the  parties 
to  a  bill  or  note  in  one  action.  The  action  is 
in  form  a  joint  one,  though  it  is  founded  upon 
several  and  distinct  liabilities.  A  count  may 
be  so  framed  on  the  bill  or  note  as  to  show  the 
particular  contract  of  each  party,  drawer  or 
maker,  and  indorser.  But  the  3d  section  ex- 
pressly *authorizes  the  plaintiff  to  de-  [*649 
clare  on  the  money  counts,  serving  a  copy  of 
the  bill  or  note  with  the  declaration.  The 
money  counts  in  form  state  a  joint  contract, 
and  the  bill  or  note  could  not  be  given  in  evi- 
dence under  those  counts,  if  the  statute  had  not 
expressly  authorized  it.  The  statute  does  not 
turn  distinct  liabilities  into  a  joint  contract,  but 
gives  a  joint  action  to  enforce  the  several  lia- 
bilities of  different  parties.  This  case  then  does 
not  come  within  the  reason  of  the  rule  on  which 
the  defendant  relies,  and  a  nolle  prosequi  as  to 
one  class  of  defendants,  as  indorsers,  will  not 
discontinue  the  action  as  to  another  class,  as 
drawers  or  makers.  It  is  like  an  action  arising 
ex  delicto  where  the  defendants  are  liable  joint- 
ly and  severally. 

It  is  insisted  that  the  Act  requires  the  plaint- 
iff, if  he  sue  in  that  form,  to  proceed  against 
all  the  defendants  as  joint  contractors.  The 
language  of  the  1st  section  is,  that  "it  shall  be 
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lawful"  for  the  plaintiff  to  include  all  the  par- 
ties to  the  bill  or  note  in  one  action,  "and  to 
proceed  to  judgment  and  execution  in  the  same 
manner  as  though  all  the  defendants  were  joint 
contractors."  The  object  of  the  section  was  to 
give  the  plaintiff  Authority  to  proceed  in  that 
manner,  not  to  render  it  compulsory  on  him 
to  do  so.  The  4th  section  expressly  provides 
that  "Judgment  may  be  rendered  for  the  plaint- 
iff against  some  one  or  more  of  the  defendants; 
and  also  in  favor  of  some  one  or  more  of  the 
defendants  against  the  plaintiff."  The  3d  sec- 
tion of  the  Act  of  1835  carries  this  severance 
of  the  action  still  further. 

Tnis  is  not  like  an  action  against  several  per- 
sons bound  by  a  joint  and  several  contract.  In 
that  case,  if  the  plaintiff  bring  a  joint  action 
against  all  the  parties,  he  must  recover  against 
All  or  none.  For  the  purposes  of  that  action 
he  has  elected  to  consider  it  a  joint  contract, 
and  must  abide  the  consequences.  But  the 
drawer  and  indorser  of  a  bill  are  not  bound  by 
a  joint  contract — their  undertakings  are  not 
only  several,  but  dissimilar. 

Allowing  the  plaintiff  in  an  action  against 
the  makers  and  indorsers  to  discontinue  as  to 
one  class  of  defendants,  is  in  accordance  with 
the  general  policy  of  the  statute  ;  and  I  do  not 
perceive  that  it  can  work  any  injustice.  The 
55O*j  plaintiff  *of  course  must  pay  costs  to 
the  parties  discharged,  and  those  who  remain 
suffer  no  injury.  W hat  suggestions  the  plaint- 
iff should  make  in  such  a  case,  and  how  the 
record  should  be  framed, the  court  is  now  called 
upon  to  decide. 

Tk«  motion  must  be  denied. 

Cited  in-19  Wend.,  643:  35  N.  J.  L.,  305. 


THE  PEOPLE,  ex  rel.  ROE  &  ROE, 

0. 
THE  SUFFOLK  COMMON  PLEAS. 

Justice — Improper  Conduct  of,  in  Preparing  Af- 
fidavit for  Defendant  Preliminary  to  Suing 
Oat  Certiorari — Mandamus — Error. 

Where  a  cause  was  tried  in  a  Justice's  court  and  a 
vi-nlict  found  for  the  plaintiff,  and  the  justice,  at  the 
request  of  the  counsel  for  the  defendant,  who  was 
an  attorney  at  law,  in  the  absence  of  the  counsel, 
prepared  an  affidavit  for  the  defendant  preliminary 
to  the  Hiiinir  out  of  a  cerUttrari.  and  also  prepared 
the  other  necessary  papers:  it  was  held  by  this  court, 
that  the  conduct  of  the  justice  was  improper,  and 
that  the  crrtlarari  sued  out  miirht  to  h:iv<-  h.-.-ii 
quashed,  and  a  mandamus  wan  accordingly  awarded. 

Where  tin-  error  relied  on  is,  that  tin- evidence  did 
not  warrant  the  verdict,  it  is  not  enough  to  detail 
In  theattl'lavit  the  fact*  proved,  hut  tip-  p.irty  must 
HiM'clllcally  state  that  such  Is  the  ground  upon  which 
the  allegation  of  error  is  founded. 

Citations  •:  it.  S..  256,  MOB.  171.  175. 178:  3 Cow.,  30; 
6  Wend..  544 ;  8  Wend..  500. 

MOTION  for  mindamu*.  with  a  stipulation 
of  the  parties  that  the  papers  submitted 
should  be  received  as  a  substitute  for  the  re- 
turn of  the  judges  to  an  alternative  writ. 

The  relators  recovered  a  judgment  against 
Augustus  Gardiner,  before  a  Justice  of  the 
peace,  for  $20  damages  and  costs  of  suit.  The 
cause  was  tried  by  Jury.  Immediately  after 
the  verdict,  Mr.  Buffet,  the  counsel  for  Gardi- 
ner, being  as  he  said  under  the  necessity  of 


leaving  town,  and  residing  at  the  distance  of 
25  miles  from  his  client,  requested  the  justice 
to  draw  the  necessary  affidavit  for  the  purpose 
of  obtaining  the  allowance  of  &  certiorari  to  re- 
view the  judgment,  and  directed  him  also  to 
draw  the  necessary  bond,  and  make  out  the 
writ  of  certiorari.  and  affix  his  (Buffet's)  name 
as  attorney  for  Gardiner  in  that  proceeding. 
The  justice  at  first  doubted  the  propriety  of 
complying  with  the  request,  but  finally  con- 
sented, and  drew  the  affidavit,  which  was 
sworn  to  by  Gardiner,  and  prepared  the  bond 
and  certiorari.  affixing  to  the  latter  the  name 
of  Buffet  as  attorney.  The  justice  in  his  affi 
davit  *speaks  of  having  drawn  the  af-  [*551 
fidavit  and  bond  merely  as  an  amanuensis  or 
clerk,  under  the  direction  of  Buffet  ;  >>ut  Buf- 
fet was  not  present  when  the  affidavit  was 
drawn,  and  could  not  have  dictated  its  con- 
tents. He  gave  no  special  direction  about 
drawing  the  affidavit,  except  to  request  the 
justice  to  insert  in  it  the  facts  concerning  the 
appearance  of  a  book  which  had  been  given  in 
evidence.  The  justice  swears  that  he  was  never 
employed  by  Gardiner  to  draw  the  papers, 
that  he  has  never  received  anything  for  those 
services,  and  that  he  has  not  in  any  other  way 
acted  as  the  attorney  of  Gardiner  in  the  cause. 

The  affidavit  on  which  the  certiorari  was  al- 
lowed, states  the  process  for  the  commence- 
ment of  the  suit,  the  issue  joined,  the  proceed- 
ings, verdict  and  judgment.  It  does  not  state 
that  any  question  arose  about  the  admission  or 
rejection  of  evidence., the  regularity  of  the  pro- 
ceedings, or  the  legal  rights  of  the  parties;  and 
it  concludes  without  alleging  any  ground  of 
error,  either  in  the  proceedings,  verdict  or 
judgment. 

The  relators  made  a  motion  in  the  C.  P.  to 
quash  the  certiorari,  and  to  set  aside  all  subse- 
quent proceedings  thereon,  which  was  denied. 

By  the  Court,  Bronson.  J.  The  party  ap- 
plying for  a  certiorari  must  make  an  affidavit, 
"setting  forth  the  substance  of  the  testimony 
and  proceedings  before  the  justice,  and  the 
grounds  upon  which  an  allegation  of  error  is 
founded."  2  R.  S.,  255,  sec.  171.  After  the  al- 
lowance of  the  writ,  it  is,  with  the  affidavit,  to 
be  served  on  the  justice,  sec.  175  ;  and  in  his 
return, the  justicemust  "truly  and  fully  answer 
to  all  the  facts  set  forth  in  the  affidavit  on 
which  the  certiorari  was  allowed."  Sec.  178. 
The  justice,  in  making  his  return,  as  well  as 
in  all  the  previous  proceedings,  should  stand 
indifferent  between  the  parties.  Except  in  the 
ministerial  duty  of  issuing  process,  he  should 
not  consent  toacteitheras  the  attorney  or  agent 
for  the  suitors  in  his  court,  nor  do  anything 
calculated  to  create  a  bias  in  favor  of  the  one 
side  or  the  other.  By  preparing  the  affidavit, 
the  justice  wa.s  in  some  degree  committed  to 
make  his  return  conform  to  what  *he  [*/>«">  2 
had  previously  alleged  was  "the  substance  of 
the  testimony  and  proceedings"  in  the  cause. 
But,  Independent  of  this  consideration,  the  act 
complained  of  was  rnlculiijcd  to  itnpiiir  the 
confidence  of  the  opposite  party  in  the  impar- 
tiality of  the  officer,  which  Is,  of  itself,  an  evil 
which  should  be  carefully  avoided.  Next  in 
Importance  to  the  duty  of  rendering  a  right- 
eous judgment,  Is  tluil  of  doing  It  in  such  a 
manner  as  will  beget  no  suspicion  of  the  fair- 
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ness  and  integrity  of  the  judge.  In  the  case 
under  consideration,  the  relators  have  stated 
several  matters  which  they  deem  evidence  of 
the  partiality  of  the  justice  and,  among  others, 
that  he  refused  to  amend  his  return  in  a  point 
wherein  they  allege  it  is  erroneous.  This  sus- 
picion of  the  magistrate  has  no  doubt  arisen 
from  the  fact  that  he  consented  to  act  as  the 
attorney  or  agent  of  the  opposite  party  in  pre 
paring  the  papers  ;  and  although  he  may  have 
acted  with  perfect  uprightness  in  all  that  he 
has  done  (and  the  court  certainly  does  not  in- 
tend to  imitate  a  contrary  opinion),  he  made  a 
mistake  in  relation  to  his  duty,  which,  if  sanc- 
tioned,would  furnish  a  precedent  of  dangerous 
tendency.  He  did  not  act  as  the  mere  amanu- 
ensis of  the  attorney.  Mr.  Buffet  was  not 
present  when  the  affidavit  was  drawn,  and  he 
did  not  dictate  any  part  of  its  contents.  He 
only  requested  the  justice  to  be  particular  in 
stating  what  was  the  appearance  of  a  book 
which  had  been  given  in  evidence.  In  Fox  v. 
Johnson,  3  Cow.,  20,  the  court  set  aside  the  re- 
turn of  a  justice  to  a  writ  of  certiorari, because 
it  had  been  drawn  by  the  attorney  for  the 
plaintiff  in  error.  In  point  of  principle,  it  is  no 
less  objectionable  to  allow  the  justice  to  pre- 
pare papers  which  should  be  drawn  by  the  at- 
torney, than  it  would  be  to  allow  the  attorney 
to  prepare  papers  which  should  be  drawn  by 
the  justice. 

There  is  another  objection  to  the  affidavit. 
The  statute  requires  that  it  shall  set  forth  "the 
grounds  upon  which  an  allegation  of  error  is 
founded, "  and  this  affidavit  states  nothing 
whatever  on  that  subject.  Where  it  appears 
from  the  affidavit  that  questions  concerning 
the  regularity  of  the  proceedings,  the  admis- 
sion or  rejection  of  evidence,  or  the  like,  were 
made  and  decided  on  the  trial,  that  will  be  a 
553*]  substantial  Compliance,  without  spec- 
ifying, at  the  close  of  the  affidavit,  the  par- 
ticular grounds  of  error  on  which  the  party  re- 
lies. People  v.  Columbia  C.  P.,  6  Wend.,  544  ; 
People  v.  Onondaga  C.  P .,  8  Id.,  509.  In  this 
case,  the  affidavit  does  not  state  that  any  ques- 
tion arose  or  was  decided  on  the  trial,  nor  does 
it  set  forth  any  ground  of  error  whatever.  The 
party  probably  intended  to  rely  on  the  argu- 
ment that  the  evidence  did  not  warrant  the 
verdict.  If  that  was  the  ground  of  error  on 
which  he  relied,  it  should  have  been  stated  in 
the  affidavit.  The  court  is  not  at  liberty  to  hold 
that  this  requirement  of  the  statute  may  be 
wholly  disregarded.  The  C.  P.  should  have 
quashed  the  certiorari.  and  a  mandamus  must 
issue. 

Changed  by  code— 15  How.  Pr.,  34. 

Cited  in— 5  LADS.,  504 ;  15  Hun,  549 ;  62  Barb..  563 : 
1  T.  &  C.,2:  7  How.  Pr.,  117:  11  How.  Pr.,  146;  499;  5 
Abb.  Pr.,  151:  12  Abb.  Pr.,  349;  1  Co.  R.,  104. 


THE  PEOPLE,  ex  rel.  BUDD, 

v. 

TEN  EYCK  ET  AL. 

* 

Practice — Refusal  of  New   Trial  —  Subsequent 
Proceedings — Appeal. 

After  the  decision  of  a  circuit  judge  refusing1  a 
new  trial.tbe  prevailing  party  may  proceed  and  per- 
fect his  judgment,  unless  an  order  to  stay  proceed- 
ings baa  been  served;  but  his  doing  so  will  not 
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prevent  the  opposite  party  from  appealing  to  the  Su- 
preme Court  from  the  decision  or  the  circuit  judge.. 
The  only  mode  of  precluding  an  appeal  is  to  give 
notice  of  the  decision,  when,  if  the  opposite  party 
does  not  within  eight  days  appeal  in  one  of  the  modes 
prescribed  by  the  statute,  the  judgment  will  be  ab- 
solute. 

Citations-9  Wend.,  224;  Sess.  1832,  p.  188. 

MOTION  by  plaintiffs  to  set  aside  a  judg- 
ment of  nonsuit  perfected  by  the  defc-nd- 
ants,  and  for  leave  to  prosecute  an  appeal  from 
the  decision  of  the  circuit  judge  to  the  Su- 
preme Court. 

The  action  was  tried  at  the  Greene  Circuit  in 
September  last,  and  the  plaintiffs  nonsuited. 
The  relator  made  a  case  to  move  for  a  new 
trial,  which  was  brought  to  a  hearing  before 
the  circuit  judge,  and  the  motion  denied  Jan. 
16  last;  his  decision  was  filed,  and  the  proper 
rule  entered  on  the  same  day.  Feb.  8,  the  re- 
lator filed  the  necessary  bond,  and  gave  notice 
of  an  appeal  to  this  court.  The  defendant's  at- 
torney did  not  give  notice  of  the  decision  of 
the  circuit  judge.  The  relator  after  the  trial 
did  not  obtain  an  order  1o  stay  proceedings — 
at  least,  none  appears.  Oct.  31,  the  defendants 
filed  *the  circuit  papers  and  entered  a  [*554 
rule  for  judgment,  and  Feb.  11  perfected  judg- 
ment. Feb.  24,  the  relator  obtained  an  order  to 
stay  proceedings  until  the  decision  of  this  court 
on  the  case. 

By  the  Court,  Bronson,  J.  The  relator  in- 
sists that  under  the  4th  Rule  of  May  Term, 
1832,  9  Wend.,  224,  as  amended  by  the  first 
rule  of  July  Term,  1835,  he  had  8  days,  after 
notice  of  the  decision  of  the  circuit  judge  on 
the  case,  within  which  to  perfect  an  appeal  to 
this  court;  and  that  the  defendants  were  irreg- 
ular in  entering  a  judgment  without  having 
given  notice  of  the  decision.  There  can  be  no 
doubt  that  the  appeal  is  regular,  although  18 
days  had  elapsed  after  the  decision  of  the  cir- 
cuit judge  before  it  was  perfected.  The  party 
may  appeal  at  any  time  until  he  has  been  pre- 
cluded by  the  service  of  a  notice,  and  the  sub- 
sequent lapse  of  the  8  days  allowed  for  perfect- 
ing the  appeal.  But  it  does  not  follow  that  the 
defendants  were  irregular  in  perfecting  their 
judgment. 

The  Act  Relating  to  the  Supreme  and  Cir- 
cuit Courts,  Stats.,  sess.  1832,  p.  188,  in  the 
particular  cases  for  which  it  provides,changed 
the  former  practice  in  reviewing  proceedings 
at  thecircuit.in  the  following  particulars:  first, 
in  allowing  a  review,  notwithstanding  a  judg- 
ment had  been  perfected  on  the  verdict;  second, 
in  directing  that  the  case  should,  in  the  first 
instance,  be  heard  and  decided  by  the  circuit 
judge;  and  third,  in  requiring  that  the  matter 
should  be  brought  before  this  court  by  way  of 
appeal  from  the  decision  of  the  circuit  judge. 
In  other  respects,  the  practice  remains  as  it  was 
before  If  the  party  making  a  case  wishes  to 
have  the  proceedings  stayed  until  he  can  ob- 
tain a  decision  upon  it,  he  must  obtain  the  nec- 
essary order  for  that  purpose  ;  and  if  he  omit 
to  do  so,  the  opposite  party  may  perfect  his 
judgment  and  issue  execution.  The  Act,  in- 
stead of  changing,  expressly  affirms  the  former 
practice  in  this  particular.  The  1st  section  de- 
clares that  if  "the  proceedings  shall  not  be 
stayed,  the  party  in  whose  favor  the  verdict  is 
rendered  may  perfect  his  judgment  and  issue 
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execution;"  but  it  gives  a  review  notwithstand- ; 
555*]  ing  the  judgment,  *and  in  this  respect 
introduces  a  new  rule.  In  this  case,  the  relator  j 
either  omitted  or  was  unable  to  procure  an  or- 
der to  stay  the  proceedings,  and  the  defendants 
were,  consequently,  at  liberty  to  perfect  their 
judgment  at  any  time  in  the  same  manner  as 
though  no  case  had  been  made. 

But  it  is  said  that  the  judgment  was  not  per- 
fected until  after  the  decision  of  the  circuit 
judge,  and  that  the  relator  had  8  days  after  no- 
tice of  that  decision  to  obtain  an  order  staying 
the  proceedings.  It  is  true,  that  by  the  4th  sec- 
tion of  the  Act  and  the  rules  of  this  court  .the  re- 
lator had  eight  days  after  notice  to  procure  the 
order  or  file  a  bond;  but  this  time  is  not  given 
for  the  purpose  of  staying  the  proceedings,  but 
for  the  purpose  of  perfecting  an  appeal.  The 
Act  prescribes  two  modes  in  which  a  party 
may  appeal  to  this  court:  first, by  giving  a  bond 
with  sureties  in  the  prescribed  form;  and  sec- 
ond, by  obtaining  an  order  to  stay  the  proceed- 
ings; and  in  either  case  he  must,  by  the  rules 
of  the  court,  give  notice  of  such  bond  or  order 
to  the  opposite  party.  The  order,  although  it 
will  have  the  effect  of  staying  the  proceedings,  i 
is  only  mentioned  in  this  section  as  one  of  the  j 
means  of  prosecuting  an  appeal.  The  party 
may  appeal  in  either  of  the  forms  prescribed 
by  the  statute;  and  he  can  only  be  precluded 
from  doing  so  by  a  notice  and  lapse  of  8  days; 
but  the  opposite  party,  whether  he  has  given  a 
notice  or  not,  may  perfect  his  judgment  at  any 
time  before  an  order  to  stay  the  proceedings  is 
actually  obtained.  In  this  respect,  the  former 
practice  upon  a  case  has  not  been  changed. 

As  the  defendants  have  been  regular,  the 
only  remaining  question  is.  whether  the  judg- 
ment should  be  set  aside  on  terms.  The  relator 
was  under  no  necessity  of  asking  for  relief. 
Having  received  no  notice  of  the  decision  of 
the  circuit  judge  on  the  case,  his  appeal  was 
perfected  in  season,  and  he  may  prosecute  it 
notwithstanding  the  judgment. 
The  motion  in,  therefore,  denied. 

Cited  in— 2  How.  Pr..  88. 


the  end  that  the  persons  who  will  be  assessed 
may  be  the  better  ascertained,"  before  giving 
notice  of  an  application  to  open  any  street,  is 
required  to  "determine  and  fix  the  limit  or 
district  in  which  the  assessment  shall  be  made, 
or  beyond  which  the  same  shall  not  extend  ; 
and  a  description  of  such  limit  or  district  shall 
be  published  with  such  notice  and  form  a  part 
thereof."  The  notice  is  given  for  the  purpose 
of  enabling  all  persons  who  may  be  interested 
to  remonstrate  against  the  proposed  improve- 
ment. If  the  district  was  either  too  large  or  too 
small,  any  person  who  might  think  himself  ag- 
grieved should  have  appeared  before  the  Com- ' 
mon  Council  and  made  the  objection;  and  the 
Corporation  would  then  have  decided  whether 
the  district  should  be  altered,  or  whether  the 
proposed  improvement  ought  to  be  abandoned. 
Their  decision  upon  that  matter  might  proba- 
bly be  reviewed  by  certiorari;  but  it  is  not  nec- 
essary to  pass  upon  that  question  in  the  pres- 
ent case.  On  this  motion,  it  is  sufficient  to  say 
that  the  Commissioners, in  *making  the  [*557 
assessment,  could  not  go  beyond  the  prescribed 
district;  and  this  court.in  reviewing  their  pro- 
ceedings, cannot  go  into  matters  of  which  they 
could  not  have  taken  cognizance.  18  Wend., 
664. 
Cited  in— 11  Barb.,  605. 


55(V]  *!N  THK  MATTER  OK  THE  OPENING  OF 
LIVINGSTON  STREET,  IN  THE  CITY  OF 
BROOKLYN. 

On  a  motion  for  confirmation  of  the  report  of 
Commissioners  of  Estimate  and  Assessment  of  the 
Cily  of  Brooklyn,  tin-  emirt  will  not  review  the  de- 
cision of  theoorponttfcm  in  fixing  the  district  of  as- 
•ewment.  Whether  such  decision  may  not  be  re- 
viewed by  certiwrart,  qwcre. 

Citations  -13  Wend.,  664. 

A  MOTION  was  made  for  the  confirmation 
A.  of  the  report  of  the  Commissioners  of  Es- 
timate and  Asessraent  in  this  case,  which  was 
opposed  on  the  ground  that  the  district  of  as- 
sessment  was  not  co  extensive  with  the  pro- 
posed improvement.  There  were  other  ques- 
tions discuHHed,  which  are  not  deemed  material 
to  notice.  In  resect  to  the  a^essment  district, 
the  following  opinion  was  delivered: 

By  the  C'»irt.  Bronson.  ./.  It  may  well  be 
doubted  whether  the  four!  run  in  thi<  form  re- 
view the  proceedings  of  the  Corporation  in  fix 
iiiu'  the  ilNtrir:  ..f  Assessment.  By  the  1st  sec 
lion  of  the  Act  of  1888,  the  Corporation,  "  to 
WEND.  18. 


BENEDICT  &  ROBY  ».  JONES. 

On  a  special  motion,  a  party  is  not  entitled  to 
charge  for  a  copy  of  pleadings,  or  of  a  case  or  bill 
of  exceptions  incorporated  into  the  papers  used  on 
the  motion,  unless  good  cause  exist  for  using  copies 
instead  of  the  originals. 

A  MOTION  was  mnde  in  this  case  for  there- 
taxation  of  a  bill  of  costs.     The  grounds 
of  the  motion  sufficiently  appear  in  the  opin- 
ion delivered. 

By  the  Court,  Bronson,  J.  The  charges  in 
the  taxed  bill  of  costs  for  copies  of  a  case  and 
bill  of  exceptions  used  on  a  special  motion, 
should  be  stricken  out.  The  case  and  bill  of 
exceptions  were  not  necessary  papers  on  the 
motion  then  before  the  court;  and  had  it  been 
otherwise,  the  originals  (or  copies  in  possession 
of  the  party  for  other  purposes)  might  have 
been  produced.  The  practice  of  swelling  a 
bill  of  costs  by  charging  for  copies  of  the  plead- 
ings and  other  proceedings  in  the  cause  to  be 
used  on  a  special  motion,  is  wholly  unwarrant- 
able; and  such  items  should  be  rejected  by  the 
taxing  officer,  unless  he  is  satisfied  that  there 
was  good  cause  for  preparing  copies  instead  of 
using  the  originals  or  copies  already  in  possea- 
sion  of  the  party.  Although  the  copies  were 
in  this  instance  prepared  in  good  faith  and 
without  any  view  to  the  question  of  costs,  the 
charges  should  not  have  been  allowed,  and  a  re- 
ttixation  u  ordered. 


•THE  PEOPLE,  ex  rel.  PHELPS,  [»558 

«. 
DELAWARE  COMMON  PLEAS. 

Juttife  of  Peat*  Cannot   Correft  Hit  Own  Judg- 
ment—Practice. 

A  Justice  of  the  peace  after  having  entered  In  his 
docket  the  amount  for  which  he  has  rendered  Judg- 
ment against  a  defendant,  and  after  baring  In- 
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formed  the  parties,  has  no  power  to  alter  the  sum 
by  reducing  the  amount,  although  he  subsequently 
discovers  that  in  adding  up  the  several  items  which 
he  considered  the  plaintiff  entitled  to  recover,  he 
had  made  a  mistake  by  putting  down  the  sum  total 
at  $10  more  than  ought  to  have  been  done. 

Such  an  error  may  be  corrected  in  a  court  of  rec- 
ord on  motion ;  but  not  in  a  justice's  court. 

Citations— 2  R.  S.,  225,  sec.  1 ;  8  Cow.,  133. 

THE  relator,  Phelps,  sued  George  Ingalsbe 
before  a  justice,  and  at  the  close  of  the 
trial  and  while  the  parties  were  present,  the 
justice  made  up,  entered  in  his  docket,  and  de- 
clared a  judgment  for  the  plaintiff  for  $46.98 
'  damages,  besides  costs.  The  plaintiff  applied 
for  an  execution,  and  the  defendant  gave  a 
bond  to  stay  execution,  reciting  the  judgment 
as  above.  The  justice  also  gave  the  defendant's 
counsel  a  written  statement  of  the  amount  of 
the  judgment  as  above.  This  was  done  at  the 
public  house  where  the  trial  was  had.  The 
justice,  after  he  got  home,  as  appears  by  his 
return,  discovered  that  in  adding  up  the  de- 
mands which  he  intended  to  allow  the  plaint- 
iff, he  had  made  a  mistake  of  $10,  and  en- 
tered the  judgment  for  $46.98  damages,  when 
it  should  have  been  $36.98.  He  then  altered 
his  docket  so  as  to  make  it  a  judgment  for 
$36.98  damages,  and  the  next  morning  in- 
formed the  plaintiff  of  the  alteration,  who  said 
he  would  inform  the  defendant  of  the  fact. 
The  defendant  swears  that  he  did  not  know  of 
the  alteration  until  after  he  had  prepared  pa- 
pers for  an  appeal.  On  appeal  by  the  defend- 
ant to  the  C.  P.,  the  plaintiff  had  a  verdict  for 
$34.48;  and  that  court,  regarding  the  justice's 
judgment  as  being  for  $46.98,  allowed  the  de- 
fendant costs  of  the  appeal,  on  the  ground  that 
the  recovery  had  been  reduced  more  than  $10, 
pursuant  to  2  R.  S..  263,  sec.  218,  sub.  1. 

A  motion  was  now  made  on  the  part  of  the 
relator  for  a  peremptory  mandamus  to  the  C. 
559*]P.  to  vacate  their  *order  allowing  costs 
to  Ingalsbe,  on  the  ground  that  the  justice's 
judgment  was  in  fact  for  only  $36.98  damages; 
which  was  opposed. 

By  the  Court,  Bronson,  J.  There  is  no 
ground  in  this  case  for  imputing  a  bad  motive 
to  the  justice.  He  discovered  that  he  had  com- 
mitted an  error,  not  in  the  principle  upon 
which  the  judgment  was  rendered,  but  in  cal- 
culating the  amount  of  the  different  items  of 
the  plaintiff's  demand  which  he  intended  to 
allow.  He,  no  doubt,  thought  it  proper  to  cor- 
rect the  error.  But  the  question  here  does  not 
turn  upon  that  point.  The  judgment  was  per- 
fect and  complete  before  the  parties  separated ; 
all  the  powers  of  the  justice  in  relation  to  the 
trial  and  adjudication  of  that  matter  were  at 
an  end;  and  he  had  no  more  authority  to  alter 
the  docket  than  the  officer  who  served  the 
process.  If  the  justice  could  reduce  the  amount 
of  the  judgment,  he  could  aho  increase  it;  and 
if  he  could  do  either  the  one  or  the  other,  he 
could  reverse  the  judgment  altogether.  If  the 
amount  of  the  recovery  could  be  altered  one 
hour  after  the  trial  was  ended  and  the  parties 
had  separated,  the  same  thing  might  be  done 
the  next  day  or  the  next  week.  Although,  on 
the  first  view,  it  may  seem  reasonable  to  allow 
such  a  correction  as  was  made  in  this  case,  I 
think  it  would  be  a  most  dangerous  doctrine 
to  say  that  a  justice  can  review  his  own  judg- 
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ments  for  any  cause,  or  under  any  circum- 
stances whatever.  The  reason  is  about  as 
cogent  for  the  exercise  of  such  a  power,  where 
the  justice  becomes  perfectly  satisfied  that  he 
mistook  the  law  of  the  case,  as  it  is  when  he 
finds  an  error  in  calculating  the  amount.  But 
it  is  enough  that  the  power  of  the  justice  over 
the  matter  in  controversy  between  the  parties 
was  entirely  at  an  end,  for  every  purpose  ex- 
cept that  of  carrying  the  judgment  into  execu- 
tion. What  he  did  after  leaving  the  place  of 
trial  was  extrajudicial  and  void. 

It  is  said  that  the  justice  in  his  return  to  the 
C.  P.  stated  the  damages  recovered  at  $36.98, 
and  that  the  return  was  conclusive.  But  the 
justice  returned  all  the  facts;  and,  among  oth- 
ers, that  he  entered  the  judgment  for  $46.98 
*damages,  and  afterwards  reduced  it  [*56O 
to  $36.98.  The<?ourt  below  decided  properly 
that  the  first  was  the  only  judgment;  and  the 
recovery  having  been  reduced  more  than  $10, 
the  defendant  was  entitled  to  costs. 

If  such  an  error  as  happened  before  the  jus- 
tice had  occurred  in  a  court  of  record,  it  might 
have  been  corrected  on  motion;  but  it  would 
not  be  done  without  notice  to  the  parties.  A 
justice  of  the  peace,  for  the  purpose  of  hear- 
ing, tryingand  determining  all  actions  of  which 
he  has  jurisdiction,  where  no  special  provision 
is  otherwise  made  by  law,  has  all  the  necessary 
powers  which  are  possessed  by  courts  of  rec- 
ord, 2  R.  S.,  225,  sec  1;  but  this  does  not  ex- 
tend to  the  amendment  or  alteration  of  a  judg- 
ment after  it  has  been  perfected.  That  could 
not  be  done,  even  if  the  parties  were  present, 
without  their  consent.  People  v.  Lynde,  8  Cow 
133. 

Motion  denied. 

Explained— 41  Barb.,  557 ;  4  Leg.  Obs.,  107. 
Cited  in— 3  Barb.,  597 :  21  Barb.,  550  ;  1  T.  &  C.,  18 ; 
1  Sheld.,  381 ;  63  Mo.,  347. 


HOWE  9.  GOODRICH. 

Practice — Costs— Action    on     Bond — Tender — 
Stay. 

Where  a  suit  is  brought  in  this  court  upon  a  bond, 
the  penalty  whereof  exceeds  $250.  but  the  amount 
due  is  less  than  $50,  the  plaintiff  is  not  entitled  to 
costs,  provided  the  defendant,  previous  to  the  ob- 
taining of  judgment  against  him  on  the  bond,  ten- 
ders the  amount  due;  and  on  showing  such  tender, 
an  order  for  a  perpetual  stay  of  proceedings  will  be 
granted. 

Citations— 2  R.  S.,  616,  sec.  21 ;  5  Wend.,  133 ;  12 
Wend.,  140. 

THIS  was  a  motion  for  a  perpetual  stay  of 
proceedings.  The  plaintiff  declared  upon 
an  arbitration  bond  in  the  penalty  of  $.'500,stat- 
ing  an  award  for  $13.72.  The  defendant's  at- 
torney offered  to  pay  the  $13.72  and  C.  P. 
costs,  but  the  plaintiff's  attorney  claimed  Su- 
preme Court  costs.  The  defendant  now  moves 
that  the  clerk  compute  the  amount  due  to  the 
plaintiff,  and  that  on  payment  of  that  sum 
into  court,  all  further  proceedings  stay  per- 
petually. 

By  the  Court.  By  the  Revised  Statutes,  2 
R.  S.,  616,  sec.  21,  it  is  enacted  that  "Where 
any  suit  upon  any  contract,  except  against  ex- 
ecutors and  administrators,  is  settled  before 
judgment,  and  the  sum  actually  due  and  ad- 

WEND.  18. 
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56 1*]  milled  does  *not  exceed  the  sum  which 
upon  a  recovery  would  entitle  the  plaintiff  to 
costs,  no  costs  shall  be  demanded  or  received; 
if  the  sum  so  due  exceeds  $50,  and  does  not 
exceed  $250,  no  other  or  greater  costs  shall  be 
demanded  or  received,  than  if  such  suit  had 
been  brought  in  a  Court  of  Common  Pleas/' 
In  WeU»  v.  Feeter,  5  Wend.,  133,  it  was  decid- 
ed that  the  true  construction  of  this  section  is 
this:  that  if  less  than  $50  is  admitted  to  be 
due,  no  costs  shall  be  received  upon  settle- 
ment, although  the  plaintiff  might  recover 
costs  upon  obtaining  a  judgment,  as  upon  the 
penalty  of  a  bond;  it  was  also  determined  that 
a  tender  of  the  amount  due  is  a  settlement  of 
the  suit  within  the  meaning  of  the  statute. 
This  case  comes  precisely  within  that  decision, 
and  strongly  exemplifies  the  justice  of  such  a 
legislative  provision.  The  plainliff  admits  that 
only  $13.72  are  due  to  him;  but  because  the 
penally  of  his  bond  is  $500,  he  seeks  to  com- 
pel the  defendant  to  pay  Supreme  Court  costs, 
when  he  ought  to  have  prosecuted  before  a 
justice.  According  to  our  statutes  and  our 
forms  of  entering  judgment,  he  would  have 
accomplished  his  object  but  for  the  section 
above  quoted.  The  judgment  must  necessarily 
have  been  for  $500;  and  the  condition  being 
for  the  performance  of  an  award,  and  the  de- 
fendant being  unable  to  reduce  the  amount  of 
$13.72  by  a  set-off,  the  defendant  must  neces 
sarily  have  paid  Supreme  Court  costs.  The 
case  of  Lewis  v.  Spencer,  12  Wend.,  140,  con- 
tains nothing  at  variance  with  this  doctrine, 
but  confirms  it.  There  the  plaintiff  had  re- 
covered judgment  on  the  penalty,  and  it  was 
held  he  was  entitled  to  costs.  So  he  would  in 
this  case  if  he  had  proceeded  to  judgment. 
But  if,  in  that  case,  a  motion  had  been  made 
in  the  Madison  C.  P.,  founded  upon  a  tender 
before  judgment  of  the  amount  actually  due, 
which  was  $43.75.  a  perpetual  stay  would  have 
been  ordered,  as  it  was  in  Wells  v.  Feeter. 

Motion  granted,  with  costs. 

Cited  in— 1  Denio,  637. 


562*]    *LIVINGSTON  COUNTY  BANK 

t>. 
ELLIS,  Impleaded  with  WILDER  &  WILDER. 

Motion  for  Judgment  at  in  Cote  of  Non»uit~ 
Partiet. 

A  motion  for  judgment  as  in  ease  of  nonsuit  may 
be  made  by  one  of  several  defendants,  whore  the 
maker,  the  first  indorser  and  second  indorserof  a 
note  aro  proceeded  against  under  the  statute  in  a 
Joint  suit. 

Where,  however,  such  motion  was  made  by  the 
second  indoraer.  after  he  was  informed  that  the 
maker  had  paid  the  <l<-lit.  the  motion  was  denied. 

It  seem*,  had  It  appeared  that  the  defense  was 
imi'li-  In  jrood  faith.  In  opposition  to  an  unfounded 
rluiin.  tlitit  the  plaintiff  would  have  been  directed  to 
pay  the  defendants'  costs,  and  perhaps  to  proceed 
to  trial. 

Cltatlons-Sess.,  183*.  n.  249.  sec.  4;  Act,  April  5, 
1882 ;  9  Wend..  435 :  3  Johns..  241,  632 ;  2  Cow.,  470. 

BY  THE  COURT.  This  WM  a  motion  for 
judgment  as  in  case  of  nonsuit,  made  by 
one  of  three  defendants.  A  joint  action  was 
brought  according  to  the  Statutes  nf  1882  and 
1885,  upon  a  note  nf  which  Joseph  Wilder  was 
maker,  John  Wilder  first  indorser,  and  the  de- 
WKND.  18. 


fendant  Ellis  second  indorser.  In  such  case 
one  defendant,  where  his  liability  is  separate, 
may  make  this  motion.  Stat. ,  sess.  1835,  p.  249, 
sec.  4  ;  which  is  in  these  words:  "  One  of  the 
defendants  in  any  suit  brought  in  pursuance 
of  the  Act  hereby  amended  [the  Act  of  Apr.  5, 
1832,  authorizing  one  suit  against  makers  and 
indorsers  of  promissory  notes],  may  move  for 
judgment  as  in  case  of  nonsuit,  although  the 
other  defendants  shall  not  unite  in  the  motion; 
but  one  of  several  joint  makers,  drawers,  in- 
dorsers or  acceptors  shall  not  make  such  mo- 
tion, unless  the  other  joint  contractors  with  him 
shall  unite  in  the  motion."  The  defendant,  if 
liable  at  all,  is  so  separately  and  not  jointly  ; 
he  has  a  right,  therefore,  to  make  the  motion. 
Before  he  made  it,  however,  he  was  informed 
that  the  maker  had  paid  the  demand  and  set- 
tled the  suit.  Ellis  had  employed  an  attorney; 
the  other  defendants  had  not.  He  swears  that 
he  now  has,  and  when  the  suit  was  commenced 
had  a  good  defense  upon  the  merits.  What- 
ever defense  he  has,  it  is  clearly  unnecessary 
to  put  it  forward,  as  the  payment  of  the  note 
has  released  him  from  his  liability  as  indorser. 
The  only  object  of  going  to  a  trial  would  be  to 
try  the  question,  who  should  pay  a  small  bill 
of  costs.  The  ends  of  justice  do  not  require 
such  a  proceeding.  The  *defendant  [*563 
was  informed, before  he  made  this  motion,  that 
the  debt  was  paid,  and  it  would  seem  that  the 
costs  made  by  him  were  unnecessary,  as  lie 
wrote  the  plaintiffs'  attorney  that  the  maker 
and  first  indorser  were  abundantly  responsible. 
This  is  not  like  the  case  of  Clark  v.  Wood.  9 
Wend.,  435.  There  a  question  of  forgery  and, 
of  course,  of  character  was  involved.  Not  so 
here;  the  defendant  admitted,  in  a  letter  to  the 
plaintiff's  attorney,  that  he  was  an  indorser. 
Had  it  appeared  that  the  defense  was  made  in 
good  faith,  and  that  such  a  defense  was  neces- 
sary for  the  defendants'  protection  against  an 
unfounded  claim,  the  decision  might  be  dif- 
ferent. The  plaintiff,  in  such  case,  might  be 
directed  to  pay  the  costs  or,  perhaps,  to  go  to 
trial.  A  trial,  however,  ought  not  to  be  re- 
sorted to  unless  imperiously  called  for.  Ques- 
tions might  be  raised  and  decided  here  and  car- 
ried to  the  Court  of  Errors,  when  there  was  in 
reality  no  cause  of  action — nothing  depending 
upon  the  result  but  a  bill  of  costs.  This  court 
has  decided  that  a  new  trial  should  not  be 
granted  where  costs  only  were  depending,  or 
the  damages  trifling,  although  it  was  admitted 
the  judge  had  erred.  8  Johns. ,  241 .  532;  2  Cow. , 
479.  Parties  should  be  cautious  how  suits  are 
settled  without  the  assent  of  all,  when  there  are 
different  interests. 
Motion  denied. 


FELLOWS  &  HA  WES  ».  NIVER. 

After  plea  pleaded,  a  defendant  is  too  late  to  move 
.isldethe  plaintiff '»  proceed  I  mm  on  the  ground 
that  the  suit  Is  prosecuted  without  the  appointment 
of  a  procJuin  ami. 

Citations -2  R.  8..  44«.  sec.  2;  1  R.  L..  1813,  p.  41(1. 
sec.  2;  1  K.  &  R..  220.  sec.  2:  2  Archb.  143  :  S  Saund.. 
117  /.  212  a.  n.  ft:  1  Dunl..  H8;  (Jrah.  I»r..  180.  743  :  12 
Wend.,  191 ;  7  Johns..  373. 

A  FTER  plea  pleaded,  the  defendant  moved 
IX  to  set  aside  all  proceedings  on  the  parl  at 
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the  plaintiffs,  on  the  ground  that  they  are  in- 
fants, and  that  the  suit  is  prosecuted  without 
the  appointment  of  a  prochein  ami.  It  was 
shown  on  the  part  of  the  plaintiffs,  that  a  pro- 
chein ami  had  been  appointed  since  the  com- 
mencement of  the  suit,  but  notice  of  the  ap- 
pointment had  not  been  given  to  the  defendant. 

SO**]  *By  the  Court.  The  statute  under 
which  this  motion  is  made  is  as  follows:  "Be- 
fore any  process  shall  be  issued  in  the  name  of 
an  infant  who  is  sole  plaintiff  in  any  suit,  a 
competent  and  responsible  person  shall  be  ap- 
pointed toappear  as  next  friend  for  "such  infant 
in  .such  suit,  who  shall  be  responsible  for  the 
costs  thereof."  2  R.  S.,  446,  sec.  2.  The  for- 
mer Statutes  of  1801  and  1813,  after  providing 
tbat  warrants  of  attorney  shall  be  taken  before 
a  judge  of  the  court  in  which  an  action  may 
be  depending,  contained  this  provision:  "And 
when  any  infant  shall  sue,  some  next  friend  of 
such  infant  shall  be  admitted,  in  manner  afore- 
said, to  sue  for  such  infant;  and  where  such 
infant  shall  be  impleaded,  a  guardian  shall  in 
like  manner  be  appointed  to  defend  for  him." 

1  R.  L.  of  1813,  416,  sec.   2;  IK.  &  R.,  220, 
sec.  2.     Under  these  statutes  and  previous  to 
the  Revision  of  1830.  it  was  necessary  to  ob- 
tain the  appointment  of  a.  prochein  ami,  or  next 
friend,  before  a  declaration;  if  it  was  not  done, 
the  defendant  was  not  bound  to  plead.    It  was 
stated  in   the  commencement  of  the  declara 
lion  that  the  plaintiff  is  an  infant  and  sues  by 
A  B,  who  is  admitted  by  the  court  to  prosecute 
for  him  as  his  next  frind.     2  Archb.,  143;  2 
Saund.,  117/:  1  Dunl.,  88;  Grah.  Pr,  743.  If, 
however,  the  infant  plaintiff  declared  without 
a  prochein  ami,  it  could  be  taken  advantage 
of  by  plea  in  abatement  and  not  in  bar,  or  by 
way  of  nonsuit  upon  the  trial.  Grah.  Pr.,  190; 

2  Saund.,  212  a,  n.  5.  In  Sc.hemerliorn  v.  Jenk- 
ins, 7  Johns.,  373,  this  court  said  that  the  in- 
fancy of  the  plaintiff  was  not  aground  of  non- 
suit at  the  trial — the  defendant  should  have 
pleaded  it  in  abatement;  that  the  defendant,  by 
pleading  in   chief,  admitted  the  due  appear- 
ance of  the  plaintiff  and  joined  issue  upon  the 
merits.     There  is  nothing  in  Wilder  v.  Ember, 
12  Wend.,  191,  which  conflicts  with  former 
practice.     There  a  writ  had  been  issued,  and 
the  motion  to  set  aside  was  granted  because  a 
prochein  ami  had  not  been  appointed  according 
to  the  Revised  Statutes;  but  if  in  that  case  the 
defendant  had   pleaded  to  the  merits,  that  de- 
cision would  have  been  different.     The  only 
difference  between  the  former  statutes  and  the 
present  is  this  ;  formerly  the  prochein  ami  was 
5O5*J  appointed   after  the  issuing  *of  the 
process  but  before  a  declaration;  now  it  should 
be  done  before  process;  but  now,  as  formerly, 
it  is  a  question  of  regularity  merely;  not,  as 
the  defendant's  counsel  supposes,  a  question 
of  jurisdiction.     It  is  a  question  of  practice, 
and  the  irregularity  may  be  waived  under  the 
present  statute  as  well  as  under  the  old  stat- 
utes. In  both  periods,  the  next  friend  must  be 
appointed  before  declaration,  and  the  appoint- 
ment must  appear  in  the  commencement  of  the 
declaration.  The  practice,  after  declaration,  is 
the  same  now  as  formerly.     If  this  suit  was 
commenced  by  writ,  the  defendant  might  have 
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moved,  before  he  pleaded,  to  have  set  aside  the 
writ,  as  in  the  case  of  Wilder  v.  Ember  ;  but 
having  pleaded  to  the  merits,  he  has  waived 
the  irregularity,  and  admitted  that  the  plaint- 
iffs are  recti  in  curea.  If  he  has  any  remedy 
now,  it  is  not  by  motion. 

Motion  denied. 

Explained— 9  Bos.,  640. 

Cited  in-J7  N.  Y.,  223 :  60  Barb.,  121 :  41  How.  Pr.. 
45 ;  43  How.  Pr.,  119 ;  6  Abb.  Pr.,  353 ;  19  Abb.  Pr.,  163; 
9  Abb.  N.  8.,  330 ;  7  Rob.,  547 ;  1  Sheld.,  262. 


BROOME  COUNTY  BANK 

v. 

LEWIS   ET  AL. 

Practice — Pleading — Notion  to  Strike  out  Pleas 
as  False. 

On  a  motion,  after  inquest,  to  strike  out  pleas  as 
false,  where  no  affidavit  of  their  truth  is  produced, 
the  court  will  not  inquire  whether  one  of  the  repli- 
cations, which  had  been  demurred  to  after  the  cause 
was  noticed  for  trial,  is  not  defective  in  form,  nor 
pass  upon  the  effect  of  another  replication  alleged 
by  the  defendant  to  contain  an  admission  of  the 
payment  of  a  large  sum  of  money  which  was  not 
deducted  from  the  plaintiff's  demand  on  the  taking 
of  the  inquest. 

Citation— 6  Cow.,  34. 

MOTION  to  strike  out  the  defendants'  sec- 
ond and  fourth  pleas  as  false,  and  to  va- 
cate an  order  to  stay  proceedings. 

The  pleadings  as  presented  for  this  motion 
are  these:  Declaration  on  money  counts,  with 
a  copy  of  a  note  for  $7,380.  Pleas:  1.  Non  as- 
sumpsit;  2.  No  such  Corporation;  4.  That  the 
defendants  had  paid  the  plaintiffs  $5, 000, which 
was  accepted  and  received  in  full  satisfaction 
and  discharge  of  said  note.  The  plaintiffs  re- 
plied first,  that  they  were  a  Corporation;  and 
second,  that  the  sum  of  $5,000  was  not  accept- 
ed and  received  in  full  satisfaction  and  dis- 
charge of  the  note,  and  joined  issue.  This  was 
Mar.  12,  *last ;  the  cause  was  noticed  [*566 
for  trial  Mar.  28  and  was  tried,  but  before  the 
circuit  the  defendant  demurred  to  the  first  rep- 
lication specially.  The  plaintiffs  took  an  in- 
quest. Defendants'  counsel  excepted  to  the 
decision  of  the  court  by  which  the  note  was 
permitted  to  be  read  in  evidence.  The  defend- 
ants claimed  that  a  payment  of  $5,000  was  ad- 
mitted by  the  pleadings, which  the  judge  over- 
ruled, and  defendant's  counsel  excepted.  The 
plaintiffs  took  a  verdict  for  the  amount  of  the 
note,  deducting  a  note  of  a  third  person,  the 
balance  being  $6,376.63.  The  judge  granted  an 
order  to  stay  proceedings  which  the  plaintiffs 
ask  to  have  vacated. 

By  the  Court.  This  case  in  most  of  its 
features  resembles  the  case  of  Brewster  v.  Hall, 
6  Cow.,  34.  In  that  case  there  were  three  form- 
al special  pleas,  a  replication  taking  issue  had 
been  demurred  to,  and  the  demurrers  were  no- 
ticed for  argument  and  on  the  calendar  ;  an 
inquest  had  also  been  taken  upon  the  general 
issue,  the  defendants  having  omitted  tcTfile  an 
affidavit  of  merits.  In  these  particulars  the  two 
cases  are  similar.  In  that  case  one  of  the 
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plaintiffs  made  an  affidavit  showing  the  falsity 
of  the  pleas,  which  was  not  denied  by  the  de- 
fendants or  their  attorney.  In  this  case  the 
plaintiffs'  attorney,  who  is  a  director  of  the 
bank,  swears  that  the  pleas  are  entirely  false, 
and  put  in  for  delay  merely.  In  this  particu- 
lar also,  the  cases  are  alike.  The  power  of  this 
•court  to  strike  out  false  and  sham  pleas  is  un- 
questioned. The  propriety  of  exercising  that 
power  is  manifest  from  the  consideration,  if 
there  were  no  others,  that  it  is  unbecoming  the 
•dignity  of  courts  of  law  ;  that  it  is  unfit  and 
improper  in  itself,  and  unjust  to  other  suitors, 
that  courts  should  be  compelled  to  examine 
and  decide  questions  which  have  no  founda- 
tion in  the  facts  of  the  case,  but  only  in  the  in- 
genuity or  imagination  of  the  attorneys.  It 
would  be  a  reproach  upon  the  administration 
•of  justice,  if  delays  could  be  procured  by  what 
may  properly  be  denominated  frauds  upon  the 
right  of  pleading.  In  such  cases  it  is  very  clear 
that  no  injustice  can  be  done.  The  defendant 
in  this  case  appears  by  his  counsel  to  resist  this 
motion,  but  he  produces  no  general  or  special 
567*]  affidavit  of  *merits;  makes  no  pretense 
that  his  pleas  are  true,  but  on  the  contrary,  by 
hi-  -Hence,  admits  that  they  are  false,  that  he 
has  no  defense  to  make  to  the  note  except  what 
has  been  allowed,  and  that  the  pleas  were 
pleaded  merely  for  delay.  Yet,  he  asks  the 
court  to  decide  whether  the  plaintiffs'  replica- 
tion is  not  defective  in  form;  and  whether  the 
judge  did  not  err  in  deciding  that  he  had  not, 
by  the  pleadings,  proved  a  payment  of  $5,000; 
•when  by  his  present  attitude  on  this  motion  he 
admits  his  plea  was  entirely  a  sham  —  a  mere 
fiction  put  upon  the  record  .for  the  purpose  of 
•delaying  the  plaintiffs  in  the  collection  of  an 
.honest  debt. 

Under  the  present  practice  of  the  court,  any 
defendant  has  a  right  to  plead  the  general  is- 
sue. and  put  the  plaintiff  to  the  proof  of  his 
demand,  whether  he  has  any  pretense  for  do- 
i;i_r  so  or  not  ;  but  when  be  claims  to  have  a 
•defense  by  his  pleadings,  but  upon  motion  ad- 
mits he  has  none  at  all,  there  is  DO  reason  in 
justice,  or  good  sense  why  bis  pleas  should 
stand;  why  the  courts  should  be  unnecessarily 
occupied  about  irrelevant  matters;  and  a  plaint- 
iff delayed,  perhaps  ruined,  before  he  can  en- 
force the  collection  of  an  honest  and  just  de- 
mand. 

In  the  Circuit  Court  of  the  U.  8.  for  the 
Southern  District  of  this  State,  a  plea  of  the 
general  issue  will  not  be  received  without  an 
affidavit  of  its  truth,  nor  a  special  plea  without 
a  certificate  of  counsel  that  it  is  well  founded; 
were  such  a  practice  adopted  in  the  State  Courts 
of  our  State,  we  should  hear  no  complaints 
about  delays  of  justice. 

The  motion  to  strike  out  the  special  pleas 
must  be  granted  with  coat*.  And  as  one  of 
these  is  the  foundation  upon  which  the  order 
•to  stay  proceedings  rests,  the  order  must  be 
vacated. 

Rule  accordingly. 

ClU-d  ln-18  N.  Y..  321.  322:  45  N.  Y.,  288;  8  Barb-  75: 

' 


-        .     ..       .  .     .,  - 

14  Barb..  3ft'.:  n  Hnri.  .  17:  4  How.  Pr..  117:  5  How.Pr.. 
H..W.  I'r  .  i::;.  «s.i.  i:,  Mow.  I'r..  SSI.  372:  4«  How. 
Pr.,82;  1  Alii..  I'r..  I17;'i  Al.h.  I'r..  SB;  7  Hob..  437:  38 
Sup.  r..  139:7  Leg.  Oba..  372. 
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*!N  THE   MATTER   OP  DEGRAW  [*568 
STREET,  in  the  City  of  BROOKLYN. 

Opening  of  Streets  —  Assessment  of  Expenses  — 
Departure  from  General  Rule. 

Commissioners  of  Estimate  and  Assessment  are 
not  bound  in  every  instance  to  abide  by  the  rule 
that  the  land  upon  each  side  of  the  street  sought  to 
be  opened,  must  be  assessed  with  the  expense,  so 
that  each  lot  shall  pay  one  half  the  expense  of  the 
street  immediately  in  front  of  It:  but  may, under  pe- 
culiar circumstances,  depart  from  it. 

They  are  not  at  liberty  to  regard  the  land  on  each 
side  of  the  street  in  the  aggregate,  and  without  re- 
ference to  the  several  proprietors,  the  nature  and 
extent  of  their  interests  respectively,  and  the  form 
and  position  of  the  several  parcels  of  land  :  on  the 
contrary,  it  is  their  duty  to  take  into  consideration 
these  and  all  other  circumstances  rendering  the 
proposed  Improvement  more  or  less  beneficial  to 
the  owner. 

Citationa-12  Wend.,  208;  11  Wend.,  149. 

THIS  was  a  motion  for  the  confirmation  of  a 
report  of  Commissioners  of  Estimate  and 
Assessment :  which  was  opposed  by  Charles 
Kelsey  and  by  the  heirs  of  Simon  Cornell.  The 
facts  are  sufficiently  detailed  in  the  opinion  of 
the  court. 

By  the  Court,  Bronspn,  J.  So  far  as  this 
case  depends  on  the  opinion  of  witnesses,  there 
is  a  decided  perponderance  of  evidence  in  favor 
of  the  report  of  the  Commissioners  ;  and  the 
court,  on  inspection  of  the  map,  is  unable  to 
say  that  injustice  has  been  done,  unless  the 
Commissioners  adopted  an  erroneous  principle 
in  making  the  assessments. 

As  a  general  rule,  the  land  upon  each  side 
should  pay  the  expense  of  opening  a  new  street; 
and  in  such  a  manner,  that  each  lot  or  parcel 
of  land  will  pay  one  half  of  the  expense  of  the 
street  immediately  in  front  of  it.  Matter  of 
Twenty  sixth  St.,  N.  Y.,  12  Wend.,  203.  But 
this  cannot  be  a  rule  of  universal  application. 
There  are  cases  where  it  would  work  injus- 
tice ;  and  I  think  the  Commissioners  properly 
departed  from  it  in  the  present  instance. 

Degraw  St.,  between  Henry  and  Columbia 
Sts.  passes  diagonally  through  the  lands  of 
different  proprietors  in  such  a  manner  as  to 
make  several  irregular  strips  or  residues  of  land 
within  the  assessment  district  ;  some  of  them 
fronting  in  part  on  the  street,  and  others  lying 
either  wholly  or  in  part  in  the  rear  of  other 
lands;  and  all  of  the  strips  *or  residues  [*<%O9 
being  in  such  form  that  lots  cannot  be  laid  out 
at  right  angles  with  the  street  aud  extending 
back  to  the  rear  of  the  assessment  district.  In 
this  block, the  Commissioners  have  not  assessed 
as  much  upon  the  lands  on  each  side  of  De- 
graw St.  as  they  have  allowed  for  the  expense 
of  opening  it  by  about  $7,000.  This  difference 
has  Been  charged  on  other  lands  through  which 
the  street  is  laid  out,  situate  below  and  above 
the  block  in  question,  affecting,  at  the  lower 
end  of  the  street, the  lands  of  Kelsey  and  Blake, 
aud  at  the  upper  end,  the  lands  belonging  to 
the  heirs  of  Cornell.  Kelsey  and  the  heirs  have 
appealed. 


Hon.— Municipal  tttriKtrnti(m*~Oi*nli\u  o 
—Ai»eftment  <tf  ilainnvr*.  In  connection  with  the 
above  caae  of  Mutter  of  Dr  (Jruw  Strwt,  m«o.  Kr 
Mayor,  etc.,  of  Albany.  2»  Wi-nrt..  377 ;  Matter 


of  Twenty-sixth  Strwt,  Mi  »>•  nd.,  300. 
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The  Commissioners  are  not  at  liberty  to  re- 
gard the  land  on  each  side  of  the  street  in  the 
aggregate,  and  without  reference  to  the  sever- 
al proprietors.  On  the  contrary,  the  2d  section 
of  the  Act  of  1833  requires  them  to  give  a  de- 
scription of  "any  residues  of  lots  or  pieces  of 
land  of  which  only  a  part  will  be  required," 
"with  the  names  of  the  persons  interested  in 
tlu>  said  premises,  a  statement  of  their  respect- 
ive interests,  and  an  estimate  of  the  damages 
and  an  assessment  of  the  benefit  which  will  be 
sustained  and  derived  by  them  respectively 
from  such  improvement,  and  the  proportion 
of  the  expense  of  the  said  improvement  which 
each  ought  to  bear."  It  is  impossible  to  satisfy 
the  language  of  the  statute,  or  render  justice 
to  different  individuals,  without  taking  notice 
of  the  several  proprietors,  the  nature  and  ex- 
tent of  their  interests  respectively, and  the  form 
and  position  of  the  several  parcels  of  land.  In 
no  other  way  can  the  Commissioners  determine 
"the  proportion  of  the  expense  of  the  improve- 
ment which  each  ought  to  bear."  I  think  it 
evident  that  the  proprietors  of  this  block  do 
not  together  derive  so  much  benefit  from  the 
improvement  as  they  would  if  they  owned  the 
whole  jointly,  instead  of  holding  it  in  parcels; 
or  so  much  benefit  as  would  result  to  a  single 
individual  who  owned  the  whole  of  the  land. 
The  parcels  are  cut  up  in  such  a  manner,  that 
neither  the  front  nor  rear  proprietor  can  use 
his  land  very  beneficially  without  the  consent 
of  the  other.  They  may  be  unable  to  agree  as 
to  the  relative  value  of  their  respective  inter- 
57O*]  ests;  and  one  may  wish  to  *sell  or  im- 
prove his  property,  while  the  other  may  be 
either  unable  or  unwilling  to  do  so.  In  the 
Matter  of  Albany  St.,  11  Wend.,  149,  the  prop- 
erty taken,  and  part  of  the  property  assessed, 
was  used  as  a  cemetery ;  and  the  rule  laid  down, 
as  well  in  relation  to  damages  as  benefits,  was, 
that  the  Commissioners  should  take  into  con- 
sideration the  extent  of  the  interest  which  the 
owner  has,  and  the  qualified  rights  which  he 
may  exercise  over  the  property.  If  the  part 
assessed  could  only  be  used  for  the  purpose  of 
burying  the  dead,  it  would  then  derive  lit- 
tle or  no  benefit  from  the  opening  of  the 
street.  There  is  some  analogy  between  that 
case  and  the  one  before  the  court.  If  it  be 
proper  to  look  beyond  the  land,  and  take  no- 
tice of  the  qualified  rights  of  the  owner  in  ref- 
erence to  its  enjoyment,  it  is  proper  also  to  re- 
gard other  circumstances  which  render  the 
proposed  improvement  more  or  less  beneficial 
to  the  owner. 

It  is  no  doubt  true  that  a  greater  burden  falls 
upon  Kelsey  and  the  heirs  of  Cornell  than 
they  would  have  been  required  to  bear,  if  all 
the  lands  between  Henry  and  Columbia  Sts. 
had  been  owned  by  a  single  individual;  but 
that  is  a  matter  of  which  they  have  no  right  to 
complain,  unless  they  have  been  assessed  more 
than  the  benefits  which  they  will  receive,  or 
more  than  their  just  proportion  of  the  advan- 
tages which  will  result  to  all  the  proprietors  in 
consequence  of  the  opening  of  the  street.  On 
the  case  presented,  the  court  is  unable  to  say 
that  there  has  been  any  error,  either  in  the 
principle  on  which  the  assessment  was  made, 
or  in  Ihe  application  of  that  principle  among 
the  different  proprietors.  * 

The  minor  objections  which  were  made  to 
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the  report  have  been  considered,  but  cannot 
prevail. 
Report  confirmed. 


•TRUSTEES  OF  SALINA    [*5  7  1 

v. 
GILBERT. 

Where  a  plaintiff  fails  to  recover  a  sum  sufficient- 
ly large  to  entitle  him  to  costs,  he  is  liable  to  pay 
his  attorney  full  Supreme  Court  costs,  if  the  de- 
mand put  into  the  attorney's  hands  for  collection 
exceeded  $250. 

Citation—  12  Johns..  315. 


was  a  motion  by  the  plaintiffs  for  the 
-  re-taxation  of  their  attorney's  bill  of  costs. 
The  plaintiffs  recovered  in  an  action  of  assump- 
kit  less  than  $50  and,  consequently,  were  not 
entitled  to  tax  costs  against  the  defendant. 
Their  attorney  demanded  a  full  bill  of  Supreme 
Court  costs.  The  plaintiffs  insisted  he  was  en- 
titled to  only  C.  P.  costs. 

By  the  Court,  Nelson,  J.  Had  the  plaint- 
iffs recovered  a  sum  which  would  have  entitled 
them  to  costs  as  against  the  defendant,  the  at- 
torney could  not  have  demanded  of  his  clients 
any  greater  or  other  costs  than  they  might  have 
demanded  of  the  defendant  in  the  suit.  Scott 
v.  Elmendorf.  12  Johns.,  315.  But  the  plaint- 
iffs having  failed  to  recover  a  sum  entitling 
them  to  costs,  the  attorney  may  claim  to  be 
paid  such  costs  as  the  plaintiffs  would  have 
been  entitled  to  recover,  had  they  succeeded 
in  recovering  the  demand  put  by  them  into  his- 
hands  for  collection;  that  Is.  he  may  claim. 
Supreme  Court  costs,  if  the  demand  exceeded. 
$250;  if  otherwise,  only  C.  P.  costs. 

Motion  denied. 


*PLATT  t>.  TORRE Y.        [*572 

Statute  to  Compel  Determination  of  Claims — 
Proceedings  under — Default  and  Judgment 
Set  Aside  for  Good  Cause  —  Pleading  and 
Practice — Notice —  Costs. 

A  default  and  judgment  entered  thereon,  in  a 
proceeding:  under  the  statute  to  compel  the  deter- 
mination of  claims,  will  be  set  aside  on  showing 
good  cause,  the  same  as  in  a  personal  action. 

The  rule  to  appear  and  plead  may  be  entered  dur- 
ing the  same  term  in  which  notice  is  served,  if  the 
notice  be  served  during  a  term. 

Notice  of  the  rule  to  appear  and  plead  need  not  be 
served  upon  the  attorney  of  the  party  upon  whom 
the  original  notice  was  served. 

Whether  the  original  notice  can  properly  be 
served  by  the  party  himself  who  institutes  the  pro- 
ceedings, quaere. 

Whether  a  notice  in  the  words  of  the  statute  is- 
sufficient,  or  whether  it  should  specify  what  the 
party  will  be  required  to  do,  and  the  manner  of  do- 
ing it,  quaere. 

Where  papers  toVesist  a  motion  are  unnecessarily 
voluminous,  costs  will  not  be  allowed,  although  the 
moving  party  otherwise  would  have  been  relieved 
only  on  payment  of  costs. 

Citations-6  Wend.,  519  :  Cowp.,  530 : 2  Wend. ,631. 

MOTION  to  set  aside  a  default.  Platt  served 
Torrey  with  a  notice  under  the  statute  to 
compel  the  determination  of  claims  to  real  prop- 
erty. 2  R.  S.,  312.  The  notice  was  served  Jan. 
29,  1836— a  rule  to  appear  and  plead  was  en- 
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tered  the  next  day.  Torrey  employed  an  at- 
torney, who  served  notice  of  retainer  Feb.  24. 
Apr.- 12  bis  default  for  not  pleading  was  en- 
tered, and  at  May  Term  Platt  perfected  a 
judgment  that  Torrey  be  forever  barred  from 
all  claim  to  the  land.  Torrey  swears  to  merits; 
and  an  excuse  for  not  pleading  in  time  and  for 
not  making  the  motion  at  an  earlier  day  was 
contained  in  the  papers.  A  motion  was  made 
to  set  aside  the  default  and  all  subsequent  pro- 
ceedings and  that  Torrey  be  allowed  to  plead, 
which  was  opposed. 

By  the  Court,  Bronson,  J.  A  preliminary 
objection  is  made  to  the  motion,  that  the  court 
cannot  grant  relief  after  a  judgment  has  been 
perfected  under  this  statute;  and  the  counsel 
refer  to  William*  v.  Cox,  6  Wend.,  519.  The 
question  was  not  necessarily  presented  in  that 
case,  and  the  Chief  Justice  evidently  did  not  in- 
tend to  decide  it.  I  think  the  court  has  the 
same  power  over  this  judgment  that  it  has  over 
573*]  *any  other; and  that  it  may  be  set  aside 
for  irregularity,  or  on  the  ground  of  merits, 
where  the  ends  of  justice  require  such  a  course. 
This  statute  authorized  a  proceeding  unknown 
to  the  common  law,  and  for  that  reason  de 
clared  the  effect  which  the  judgment  should 
have.  All  final  judgments  are  conclusive  be- 
tween the  parties  as  to  the  matters  to  which 
they  particularly  relate,  until  they  are  either 
reversed  or  set  aside;  and  this  judgment  is 
none  the  more  conclusive  because  its  effect  has 
been  declared  by  statute.  The  provision  that 
the  party  shall  be  forever  barred  from  all 
claim  to  the  land,  means  no  more  than  that  he 
shall  be  precluded  so  long  as  the  judgment  re- 
main- in  force.  The  argument  would  be  al- 
most aa  strong  against  a  writ  of  error,  as  it  is 
against  the  power  to  set  aside  the  judgment 
according  to  the  settled  practice  of  the  court 
in  other  cases.  The  statute  creates  a  new  and 
very  short  limitation,  and  great  injustice  may 
be  done  if  the  court  should  refuse  to  exercise 
its  ordinary  equitable  control  over  the  parties 
and  their  proceedings. 

It  is  insisted,  on  the  part  of  Torrey,  that  the 
notice  served  upon  him  was  insufficient.  It  did 
not  specify  what  in  particular  he  was  to  do, nor 
within  what  time  he  was  to  act,  but  merely 
followed  the  words  of  the  statute,  "unless  you 
appear  in  the  Supreme  Court  within  the  time, 
and  assert  your  claim  in  the  manner  provided 
by  law,  you  and  all  persons  claiming  under 
you  will  be  forever  barred."  I  do  not  think  it 
necessary  to  decide  this  point  on  the  present 
motion.  The  question  is  on  the  record,  and  if 
the  notice  was  insufficient  the  party  has  an  ad- 
equate remedy  by  writ  of  error. 

It  is  also  objected  that  the  rule  to  appear  and 
plead  was  entered  at  the  same  term  within 
which  the  notice  was  served.  The  statute  pro- 
vides that  the  rule  may  be  entered  "upon  any 
day  in  any  term  of  the  Supreme  Court  after 
the  service  of  such  notice.  The  words  mav 
admit  of  a  different  construction,  but  I  think 
the  reaf>onable  interpretation  is,  that  the  rule 
may  be  entered  upon  any  day  in  term  after 
the  service  of  notice.  In  the  case  of  William* 
v.  Cox  the  notice  was  served  and  the  rule  en 
tered  within  the  same  term. 

The  notice  was  served  by  Platt  himself,  and 
the  affidavit  of  service  was  made  by  him .  Such 
WKND.  18. 


a  practice  may  lead  to  *great  abuse  ;  [*574 
but  it  is  a  sufficient  answer  in  this  case  that 
Torrey  admits  the  service. 

It  was  not  necessary  to  serve  the  attorney  of 
Torrey  with  a  notice  of  the  rule  to  appear  and 
plead.  The  netice  served  on  the  party  is  the 
onrV  one  required  until  after  he  has  appeared 
and  pleaded. 

The  default  is  sufficiently  excused  and  Tor- 
rey ought  to  have  an  opportunity  to  try  what 
he  deems  a  valid  claim  to  the  property.  The 
default  and  all  subsequent  proceedings  must  be 
set  aside  on  payment  of  costs,  and  the  party  be 
allowed  to  plead  or  bring  his  action  for  eject- 
ment. Under  ordinary  circumstances  Platt 
would  also  be  entitled  to  the  costs  of  opposing- 
the  motion  :  but  they  are  denied  on  the  ground 
that  his  papers  are  most  unreasonably  volumi- 
nous, and  seem  to  have  been  prepared  with  an 
express  view  to  the  question  of  costs.  In  ad- 
dition to  his  own  affidavit  of  77  folio,  there  are 
seven  other  affidavits,  made  for  the  most  part 
by  persons  who  know  nothing  pertinent  to  the 
motion  ;  and  the  papers  in  opposition  amount 
together  to  104  folio.  Papers  are  copied  which 
were  served  by  the  other  party.  All  the  pro- 
ceedings in  the  cause,  including  the  judgment 
record,  are  not  only  copied  without  either  ne- 
cessity or  propriety,  but  several  of  them  are 
copied  more  than  once.  And  what  is  still  worse, 
a  judgment  record  and  other  proceedings  be- 
tween Torrey  and  one  Benjamin  Seel ve  are  also 
set  out  at  length.  The  remark  of  Ld.  Mansfield, 
in  the  conclusion  of  the  case  of  Rex  v.  Monday, 
Cowp.,  530,  although  it  need  not  now  be  re- 
peated, is  worthy  of  some  attention  in  prepar- 
ing papers  to  oppose  a  motion  which  the  party 
supposes  must  either  be  denied  with  costs,  or 
granted  only  on  payment  of  costs.  In  tins  case 
the  court  will  not  refer  it  to  a  taxing  officer  to 
say  how  much  impertinent  matter  there  was  in 
these  affidavits,  but  they  will  take  a  more  ef- 
ficient course  to  correct  the  evil  by  denying- 
costs  altogether.  Pitcher  v .  Clark,  2  Wend.  ,'631. 

Motion  granted. 

Cited  in-7  Hill.  157 :  1  How.  Pr.,  138. 


*THE  PEOPLE,  ex  rel.  CANNON    [*575- 

ET  AL., 

t>. 

THE  SUPERIOR  COURT   OF  THE  CITY 
OF  NEW  YORK. 

Practice  —  Remediet  —  Mandamus  —  Writ   of 
Error. 

A  manaamu*  will  not  be  granted  requiring  a  sub- 
onlinate  court,  in  which  an  action  is  pending,  to  set 
aside  a  report'Of  rv ferees,  on  the  ground  that  it  is 
contrary  to  law  ;  the  remedy  of  the  party  Is  by  writ 
of  error. 

It  Is  the  duty  of  the  mibordlnato  court  In  such 
cased,  to  place  the  matter  in  such  a  situation  by  a 
case  in  the  nature  of  a  bill  of  exceptions  or  •pecta! 
verdict,  as  that  the  complaining  party  may  If  M  de- 
sire It  bring  error. 

Cltatlons-12  Johns..  414;  1  Cow..  423;  2  Johns.  Cas.. 
7* ;  5  Cow.,  587 ;  11  Wend.,  477 ;  2  Cow..  479. 


Nor«.—  F^w/to-Mandamus- rVmfrtW  nf  inferior 
tribunal*  l>y.  See  Hull  v.  Supervisors.  IB  Johns..  2ft». 
not*.  In  connection  with  the  above  ease  of  People 
v.  Supervisors,  see  Jansen  v.  Davlson.  2  Johns.  Cas.. 
72;  Kiparie  Nelson,  1  Cow..  417. 
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"M"OTION  fora  mandamus.  The  relators  were 
llL  sued  on  a  contract  and  a  report  of  refer- 
ees was  made  against  them  for  a  large  amount. 
They  applied  to  the  court  below  to  set  aside  the 
report  on  the  grounds  that  it  was  against  the 
weight  of  evidence  and  contrary  to  law.  The 
court  denied  the  motion,  and  the  relators  tow 
ask  for  an  alternative  mandamua  requiring  the 
court  below  to  set  aside  the  report  and  to  order 
-a  rehearing  or  to  show  cause,  etc. 

By  the  Court,  Bronson.  /.  Without  intend- 
ing to  say  anything  upon  the  merits  of  the  ap- 
plication made  by  the  relators  to  the  Superior 
Court,  but  taking  it  for  granted  that  the  report 
of  the  referees  was  against  law,  and  should 
have  been  set  aside, I  am  of  opinion  that  a  man- 
•darnu*  is  not  the  appropriate  remedy.  This 
writ  is  only  proper  where  the  party  has  a  legal 
right,  and  there  is  no  other  adequate  legal  rem- 
•edy.  12 Johns., 414;  1  Cow. ,423.  A. mandamus 
will  not  be  granted  where  error  will  lie.  2 
Johns.  Cas.,  72. 

Since  the  decisions  of  the  Court  for  the  Cor- 
rection of  Errors  in  the  case  of  Glass  Factory  v. 
Reid,  5  Cow.,  587,  and  in  the  case  of  Feeter  v. 
Heath,  11  Wend. ,  477,  it  can  no  longer  be  doubt- 
ed that  a  writ  of  error  will  lie  on  the  judgment 
of  any  court  confirming  a  report  made  by  refer- 
ees, where  the  cause  was  referred  in  pursuance 
of  the  statute.  The  facts  may  in  some  form  be 
spread  upon  the  record  so  as  to  give  the  party 
the  same  opportunity  for  a  review  that  he  would 
have  on  a  trial  by  jury.  As  to  the  legal  objec- 
tions taken  on  the  hearing,  the  case  will  be  sim- 
5  7  6*]  ilar  *in  character  to  a  bill  of  exceptions ; 
and  as  to  the  questions  of  law  growing  oijt  of 
the  proofs  before  the  referees, the  case  will  par- 
take of  the  character  of  a  special  verdict.  Ques- 
tions of  law  only,  and  not  the  weight  of  evi- 
dence, can  be  examined  on  a  writ  of  error;  and 
the  rule  is  the  same  on  a  motion  for  a  manda- 
mus. Ex parte Bailey,  2  Cow.,  479. 

In  the  case  of  Glass  Factory  v.  Reid,  a  state- 
ment of  the  facts,  as  they  appeared  before  the 
referees,  was  drawn  up  under  the  direction  of 
the  Chief  Justice,  and  annexed  to  the  record.  In 
Feeter  v.  Heath,  the  referees  made  a  special  re- 
port of  the  facts  to  this  court,  and  this  report 
was  incorpprated  at  large  in  the  judgment  rec- 
ord. In  the  case  under  consideration,  the  facts 
which  appeared  on  the  hearing  were  presented 
to  the  Superior  Court  by  the  affidavit  of  the 
attorney  for  the  defendants,  and  as  there  was 
no  dispute  about  what  the  evidence  was  before 
the  referees,  they  were  not  called  upon  to  make 
-a  special  report.  I  do  not  think  it  necessary  to 
determine  in  what  form  the  facts  should  in  this 
case  be  placed  upon  the  record  for  the  purpose 
or  giving  the  relators  the  full  benefit  of  a  writ 
of  error,  though  I  am  inclined  to  the  opinion 
that  the  Chancellor  has  pointed  out  the  proper 
mode  in  the  opinion  delivered  by  him  in  the 
-case  of  Feeter  v.  Heath.  It  cannot  be  doubted 
that  the  Superior  Court,  on  a  proper  applica- 
tion for  that  purpose,  will  take  such  order  in 
the  premises  as  may  be  necessary  to  enable  the 
party  to  bring  error  ;  and  it  is  enough  for  the 
present  occasion  that  the  relators  have  an  ap- 
propriate legal  remedy,  without  tlie  aid  of  a 
mandamus. 

Motion  denied. 
47* 


*GOMEZ  v.  GARR.         [*577 

Security  for  Costs — Grounds  for — Statute. 

Security  for  costs  cannot  be  required  of  a  plaint- 
iff on  the  ground  that  his  person  has  been  exonera- 
ted from  imprisonment,  where  the  discharge  was 
granted  long  since :  to  entitle  a  defendant  to  suc- 
ceed on  such  motion,  he  should  show  the  present 
inability  of  the  plaintiff  to  pay  costs. 

Besides,  it  is  questionable  whether  the  statute  ap- 
plies to  suits  commenced  previous  to  its  enactment. 

ON  an  affidavit  of  the  defendant  that  the  per- 
son of  the  plaintiff  had  been  exonerated 
from  imprisonment  pursuant  to  law,  and  that 
the  defendant  had  not  since  contracted  any 
debt  to  him,  Judge  Edwards  made  an  order  that 
the  plaintiff  file  security  for  costs  within  20 
days,  or  show  cause  at  the  next  special  term  of 
this  court;  and  in  the  meantime  the  plaintiff's 
proceedings  were  stayed. 

The  plaintiff  now  shows  for  cause,  that  the 
suit  was  commenced  before  the  passing  of  the 
statute  requiring  security  for  costs,  2  R.  8., 620, 
sec.  1  ;  and  that  the  discharge  of  the  plaintiff 
from  imprisonment,  mentioned  by  the  defend- 
ant, was  granted  in  Oct.,  1826. 

By  the  Court,  Bronson,  J.  The  language 
of  the  statute  is  prospective,  "when  a  suit  shall 
be  commenced,"  and  there  may  be  some  doubt 
whether  it  will  apply  to  an  action  commenced 
before  the  year  1830.  But  there  is  another  ob- 
jection to  requiring  security  in  this  case.  The 
plaintiff  was  exonerated  from  imprisonment 
nearly  10  years  ago,  and  there  is  no  proof  that 
he  still  continues  insolvent.  The  statute  pro- 
vides that  the  defendant  may  require  security 
for  costs,  when  a  suit  shall  be  brought  in  the 
name  of  any  person  being  insolvent,  who  shall 
have  been  discharged  from  his  debts,  or  whose 
person  shall  have  been  exonerated  from  impris- 
onment. If  the  discharge  had  been  recent,  no 
further  evidence  of  insolvency  would  have  been 
necessary  :  but  after  the  lapse  of  nine  or  ten 
years,  the  party  should  furnish  some  further 
proof  of  the  present  inability  of  the  plaintiff  to 
pay  his  debts.  The  order  requiring  security  and 
staying  the  plaintiff's  proceedings  must  be  dis- 
charged. 


*ANONYMOUS. 


[*578 


Practice — Service  of  Papers — Costs. 

Service  of  papers  is  not  good,  by  putting  them  un- 
der the  door  and  pushing  them  into  the  office  of 
the  attorney  to  whom  they  are  directed. 

The  attorney  to  whom  the  papers  are  addressed 
is  entitled  to  costs  for  appearing  and  objecting  to 
the  service:  but  if  the  motion  be  denied  on  such  ob- 
jection, he  cannot  charge  for  any  papers  prepared 
in  oppositiorf. 

Citation— 9  Wend.,  450. 

THIS  was  a  motion  for  re-taxation  of  costs. 
It  was  objected  that  the  affidavit  and  notice 
of  motion  had  not  been  duly  served.  It  ap- 
peared that  service  was  made  by  putting  the 
papers  under" the  door  and  pushing  them  into 
he  attorney's  office,  no  person  being  therein 
and  the  same  being  shut  and  locked. 


NOTE. — Practice — Service  of  papers.  In  connection 
with  the  above  case.  Anonymous,  see  Corning  v. 
Pray,  2  Wend.,  626 ;  Campbell  v.  Spencer.l  How.  Pr., 
199 ;  Livingston  v.  Comstock,  1  How.  Pr.,  253. 

WEND.  18. 
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By  the  Court,  Bronson,  J.  The  service  was 
not  sufficient.  The  llth  Rule  of  this  court  au- 
thorizing papers  to  be  left  in  some  suitable  and 
conspicuous  place  in  the  office  clearly  contem- 
plates a  case  where  the  office  is  open.  When 
the  office  is  left  in  such  a  condition  that  third 
persons  can  enter,  it  may  reasonably  be  pre- 
sumed that  the  owner  is  only  absent  for  a  short 
period,  and  that  papers  left  on  his  desk  or  ta- 
ble will  come  to  his  hands  on  the  same  day. 
But  when  the  office  is  shut  and  locked, there  is 
no  foundation  for  such  a  presumption,  and  the 
service  should  be  made  at  his  residence.  It  is 
enough,  however,  that  the  rule  is  explicit  "if 
the  office  be  not  open  so  as  to  admit  of  service 
therein,"  then  service  is  to  be  made  at  the  at- 
torney's residence. 

The  attorney  must  have  the  costs  of  appear 
ing  to  make  the  objection.  There  was  former- 
ly some  doubt  about  the  practice  on  this  point; 
but  it  is  now  settled,  that  the  party  is  entitled 
to  costs  where  he  appears  and  objects  that  the 
notice  was  insufficient.  Although  the  court 
will  not  suffer  a  rule  to  be  taken  by  default 
without  proof  of  service  of  the  papers,  defects 
and  insufficiencies  may  sometimes  pass  unob- 
served, if  the  party  do  not  appear  to  make  the 
suggestion;  and  this  lays  the  foundation  for  a 
second  motion  to  correct  the  error.  9  Wend., 
450 

579*]  *As  the  defect  here  appears  on  the 
papers  of  the  party  moving  and  is  not  waived, 
he  should  only  be  charged  with  the  costs  of 
appearing,  und  not  with  any  papers  which 
may  have  been  prepared  in  opposition  to  the 
motion. 

Motion  denied,  with  coats  as  above. 

Cited  in-36  Super.,  298. 


THE  PEOPLE,  ex  rel.  FRYER, 

t>. 
NEW  YORK  COMMON  PLEAS. 

A  party  is  not  entitled  to  coats  on  the  ground  that 
thf  title  in  land  came  in  question,  where  a  defend- 
ant justifies  an  entry  on  the  locus  in  quo  under  a  11- 

<••  n-  •. 

Citations— 2  R.  8..  613.  sec.  3.  sub.  2 ;  10  Wend.,  565 ; 
«  Wend.,  588 ;  1  Cow.,  568 ;  1  Saund.,  323,  n.  6. 

MOTION  for  a  mandamus.  Fryer  brought 
an  action  of  trespass  quare  clawtum  fregit 
in  the  N.  Y.  C.  P.,  against  Bennett,  who  plead- 
ed the  general  issue,  and  gave  notice  of  justi- 
fication. By  the  notice  the  defendant  disclaimed 
and  disavowed  all  title  or  interest  in  the  lands, 
but  set  up  that  he  was  in  the  employ  of  J.  & 
C.  Miller,  who  occupied  premises  adjoining  the 
•close  fn  question,  and  that  he  entered  on  tbe 
plaintiff's  close  for  the  purpose  of  opening 
ill--  drain  of  Miller's  cellar,  which  bad  been 
stopped  up;  and  he  alleged  that  "An  implied 
permission,  or  permission  absolute  or  from  ne- 
cessity had  been  theretofore  granted."  As  to 
entering  on  the  premises  with  horses,  etc.,  he 
stated  a  like  permission  granted  to  Miller  as 
tenant  of  the  adjoining  premises;  also  that  "A 
license  from  necessity  existed  "  for  Miller  to 
pass  through  the  alley  over  the  plaintiffs  land, 
to  and  from  the  stables  in  the  rear;  and  that 
such  license  had  been  acquiesced  in  by  those 
who  occupied  the  plaintiff's  close  before  him. 
WBHD.  18. 


On  the  trial  it  appeared  that  a  license  to  pass 
through  the  alley  had  been  given,  but  was  re- 
voked before  the  trespass  complained  of .  There 
were  two  actions  brought  against  Miller.  In  one 
the  plaintiff  recovered  $10,  and  in  the  other  6 
cents.  He  applied  to  the  court  below  to  be 
alowed  costs  in  both  actions,  on  the  ground 
that  the  title  came  in  question;  *the  [*58O 
motion  was  denied;  and  now  he  moves  for  a 
mandamus. 

By  the  Court,  Bronson,  J.  The  present 
statute,  although  it.differs  in  phraseology, was 
only  intended  to  adopt  the  exposition  which 
had  been  given  to  the  former  law.  2  R.  S., 
613,  sec.  3,  sub.  2,  Reviser's  notes;  Chandler  v. 
Duane,  10  Wend.,  565.  Notice  of  justification 
with  the  general  issue  was  equivalent  to  a  spe- 
cial plea,  for  all  the  purposes  contemplated  by 
this  statute.  6  Wend.,  539.  But  in  this  case, 
if  the  notice  was  good  for  any  purpose,  it  did 
not  call  in  question  the  title,  nor  a  right  of 
way,  nor  any  easement  in  the  land.  It  amount- 
ed to  nothing  more  than  a  license  to  enter  for 
a  particular  purpose,  which  the  party  might 
revoke  at  pleasure.  A  permission  to  enter  and 
repair  a  drain,  is  not  an  easement  in  land,  nor 
is  a  license  to  pass  through  an  alley  equivalent 
to  a  right  of  way.  A  permission  or  license  to 
enter  for  either  of  the  specified  purposes,  con- 
ferred no  right  or  interest  in  the  land.  It  was 
a  mere  authority  to  enter  without  being  treat- 
ed as  a  trespasser.  If  the  defendant  had  not 
expressly  disclaimed  all  title  and  interest  in 
the  land,  setting  up  a  license  was  equivalent 
to  an  admission  that  he  had  none.  Ex  parte 
Coburn,  I  Cow.,  568.  What  the  pleader  meant 
by  a  license  from  necessity,  I  am  unable  to 
say.  There  may  be  a  way  of  necessity  over 
another's  land:  but  that  is  not  the  defense  re- 
lied upon  in  this  notice.  1  Saund.,  323,  n.  6. 

Motion  denied. 

Cited  in-10  How.  Pr.,  411 ;  25  How.  Pr.,  308 :  15 
Abb.  Pr..  451 ;  4  Sandf.,  638. 


•WILSON  r.  WILLIAMS.     [*581 

Practice  —  Certiorari  —  Whether  Constable  is 
Bound  to  Release  Property — Replevin  Bond — 
Liability  of  Sheriff— Rented  Statutes,  Con- 
struction of. 

It  seems,  t  Imt  as  well  in  the  case  of  a  ccrtiorarl  as 
of  an  appeal,  the  constable  who  has  levied  upon 
property  by  virtue  of  a  justice's  execution  is  bound, 
upon  be'liiK  served  with  a  certificate  of  the  Issuing 
of  a  cert iorart.  forthwith  to  n-leoae  the  property. 

Whether  h«  is  bound  to  release  property  held  by 
him  under  an  attachment,  on  being  served  with 
such  certificate,  ijurert. 

A  plaintiff  In  replevin  cannot  regularly  deelarc 
until  the  writ  be  returned  with  the  names  of  the 
sureties  annexed. 

A  replevin  bond  must  be  expcut««d  and  delivered 
to  the  sheriff,  or  the  proon-dlnga  will  be  irregular. 
It  Is  no  longer  optional  with  the  sheriff  to  dispense 
with  a  linii'l. 

Tin-  ({.'vised  Statute*  have  changed  the  law  In  ro- 
*i»  <  t  t<>  tin-  liability  of  the  sheriff  :  he  l«  no  longer 
answerable  for  taking  inmilnclent  sureties,  unless 
i  IP  <|.  friiilant  enter  a  formal  exception  to  their  suf- 
flciency. 

Citations -2  R.  S..  225,  see.  2,  sub.  4  ;  255.  «ec.  170  ; 
JM,  sec*.  178,  176;  26H.  we.  I8«:  25».  sees.  18U.  192.  W3  : 
52ft,  sec.  20 ;  527.  sees.  28,  30. 82.  S* :  1  R.  L..  «.  sees.  4. 
8;  SBU.  sess..  1831.  t>.  4(M.  sec.  34:  Stat..  11  Oeo.  II.:  1 
Ld.  Rnvm..  278;  2  H.  III..  3fl.  547.  549.  n.  r  ;  10  Wend.. 
3»;  Win™,  375.  377:  2  T.  R..  617:  4  T.  R..  433:  1 
S«und..  185.  n.  3,  /  ;  tt  Wend.,  547  ;  Wilk.  Repl..  122. 
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MOTION  to  set  aside  proceedings  for  irreg- 
ularity in  an  action  of  replevin.  Williams 
obtained  two  judgments  against  Wilson  in  a 
justice's  court,  one  for  $35  and  the  other  for 
$40,  in  suits  commenced  by  attachments  under 
the  Act  to  Abolish  Imprisonment,  etc.,  by 
virtue  of  which,  property  belonging  to  Wilson 
was  seised.  On  the  return  day  of  the  attach- 
ments, the  defendant  appeared  before  the  jus- 
tice and  made  some  technical  objections,  which 
being  overruled,  he  declined  appearing  to  the 
action,  and  judgments  were  rendered  without 
any  issue  being  joined.  On  the  day  succeed- 
ing the  rendition  of  the  judgments,  Wilson 
sued  out  a  certiorari  in  each  case,  and  obtained 
a  certificate  from  the  justice  of  the  issuing 
thereof,  which  was  served  upon  Williams  and 
upon  the  constable  who  levied  upon  the  prop- 
erty under  the  attachments,  and  the  property 
demanded.  Williams  refusing  to  surrender  it, 
a  writ  of  replevin  was  sued  out  by  Wilson, 
under  which  the  property  was  taken.  The 
writ  of  replevin  was  returned  and  filed  in  the 
clerk's  office;  but  the  sheriff  omitted  to  annex 
to  his  return  the  names  of  the  sureties  in  the 
bond  delivered  to  him  with  the  writ  of  replev- 
in. Williams  retained  an  attorney  to  defend, 
who  entered  an  exception  to  the  sufficiency  of 
the  sureties  in  the  clerk's  office,  and  served  no- 
582*]  tice  of  exception  on  Wilson's  "attor- 
ney; but  ascertaining  that  the  names  of  the 
sureties  had  not  been  returned,  did  not  serve 
notice  of  exception  upon  the  sheriff.  Wilson's 
attorney  filed  a  declaration  in  the  replevin  suit, 
entered  the  usual  rule  to  plead,  and  served  a 
copy  of  the  declaration  and  notice  of  the  rule 
to  plead  on  the  attorney  of  Williams,  who  now 
moves  to  set  aside  the  proceedings  of  the  plaint 
iff  in  replevin. 

By  the  Court,  Nelson,  Ch.  J.  A  justice  of 
the  peace  has  jurisdiction  in  the  case  of  an  at- 
tachment, under  the  Revised  Statutes,  to  the 
amount  of  $100,  2  R.  S.,  225,  sec.  2,  sub.  4; 
and  under  the  Act  to  Abolish  Imprisonment, 
etc.,  to  the  amount  of  $50.  Stat.,  sess.  1831, 
p.  404,  sec.  34.  Whete  no  issue  has  been  joined, 
though  the  judgment  exceed  $25,  the  remedy 
to  correct  any  errors  of  the  justice  is  by  cer- 
tiorari to  the  C.  P.  2  R.  S.,  255,  sec.  170. 
Where  an  issue  has  been  joined  before  the  jus- 
tice, and  the  judgment  exceeds  $25,  the  reme- 
dy is  by  appeal  to  that  court.  2  R.  S.,  258, 
sec.  186.  The  party  applying  for  a  certiorari 
must  give  a  bond,  with  one  or  more  sufficient 
sureties,  etc.,  in  the  penalty  of  $50,  conditioned 
to  pay  the  judgment  below  and  costs  in  the 
court  above.  Id.,  256,  sec.  173.  The  penalty 
of  the  bond  in  the  case  of  an  appeal  is  $100. 
Id..  259;  sec.  189.  If  a  certiorari  bond  and 
affidavit  are  served  on  the  justice  before  ex- 
ecution shall  have  issued,  it  stays  the  issuing 
thereof;  and  if  it  shall  have  been  issued,  but 
not  collected,  a  certificate  of  the  issuing  of  the 
certiorari  must  be  given  by  the  justice,  if  re- 
quired of  him,  which,  when  served  on  the  con- 
stable, suspends  the  execution.  2  R.  S.,  256, 
sec.  176.  An  appeal  stays  all  further  proceed- 
ings on  the  judgment  before  the  justice;  if 
execution  is  already  issued,  the  certificate  of 
the  justice  that  an  appeal  has  been  duly  en- 
tered requires  the  constable  forthwith  to  release 
the  goods  and  chattels;  and  if  imprisoned,  the 
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party  is  entitled  to  be  discharged  from  impris- 
onment. 2  R.  S.,  259,  sees.  192,  193.  The 
statute,  it  will  be  perceived,  is  explicit  that  the 
goods  shall  be  released  to  the  party  from  ex- 
ecution in  the  case  of  an  appeal.  It  is  not  so 
explicit  in  its  direction  in  the  case  of  a  certio- 
rari being  issued,  but  probably  in  legal  effect 
*it  should  be  considered  the  same.  But  [*583 
neither  in  the  case  of  an  appeal  or  certiorari 
does  the  statute  make  any  provision  for  a  re- 
lease of  the  property,  if  held  by  virtue  of  an 
attachment.  It  seems  to  be  a  caws  omusvs, 
and  the  question  must  turn  upon  construction 
by  the  court.  It  is  not,  however,  material  that 
we  should  look  into  that  question  upon  thia 
motion,  because  it  will  more  properly  come  up 
on  a  case  or  bill  of  exceptions;  as  it  goes  to  the 
merits  of  the  action.  If  the  attachment  still 
held  the  property  after  the  certiorari.  there 
was  no  unlawful  detention.  There  is  another 
defect  in  the  statute;  for  though  the  judgment 
may  be  $50  or  $100  on  attachment,  the  penal- 
ty of  the  bond  on  certiorari  is  only  $50,  to 
cover  both  damages  and  costs. 

It  is  apparent  that  the  names  of  the  sureties 
were  not  annexed  to  the  writ  and  affidavit  and 
returned  to  the  clerk's  office.  Neither  the  af- 
fidavit of  the  deputy  sheriff  nor  the  plaintiff's 
attorney  alleges  the  fact,  though  charged  oth- 
erwise in  the  affidavit  of  the  attorney  for  the 
defendant.  The  bond  itself  was  not  returned, 
as  supposed  by  the  counsel  ;  nor  is  it  neces- 
sary that  it  should  be.  There  is  no  statute  re- 
quiring it.  It  is  given  to  the  sheriff,  and  he 
may  retain  it  himself.  The  defendant,  there- 
fore, was  deprived  of  the  means  of  ascertain- 
ing the  ability  of  the  sureties,  and  excepting  if 
insufficient  under  sec.  28,  2  R.  S.,  527.  I  do 
not  say  that  this  irregularity  of  the  sheriff 
should  operate  to  avoid  the  writ,  but  it  should 
avoid  all  subsequent  steps  taken  by  the  attor- 
ney for  the  plaintiff.  It  was  his  duty  to  have 
seen  that  the  writ  was  regularly  returned  be- 
fore service  of  declaration,  or  any  other  pro- 
ceeding on  his  part.  The  statute  requires  that 
the  exception  by  the  defendant  shall  be  made 
within  20  days  after  the  return  of  the  writ,  and 
that  notice  shall  be  given  to  the  sheriff  and  to 
the  plaintiff.  Now,  the  return  of  the  writ 
means  the  return  of  it  according  to  the  statute, 
which  requires  the  affidavit  and  names  of  the 
persons  who  were  sureties  in  the  bond,  with 
their  additions,  occupations  and  places  of  resi- 
dence to  be  annexed  to  it,  and  which  are  to  be 
deemed  for  this  purpose,  an  essential  part  of 
it.  2  R.  8.,  525,  sec.  20.  The  serving  of  the 
declaration,  therefore,  must  be  set  aside,  with 
costs.  The  sheriff  has  leave  to  annex  *to  [*584 
the  writ  on  file  the  names  of  the  sureties,  etc., 
according  to  the  statute,  and  the  attorney  for 
the  defendant  shall  have  20  days  to  except  aft- 
er receiving  notice  of  the  sureties  from  the 
plaintiff's  attorney. 

I  am  of  opinion  that  the  bond  under  the  7th 
section  is  essential  to  the  regularity  of  the  writ, 
as  much  so  as  an  affidavit.  This  process  has 
been  set  aside  for  a  defect  in  the  latter  as  irreg- 
ular. The  language  of  the  section  is  very  ex- 
plicit:  "Such  writ  shall  not  be  executed  in 
any  case,  unless  the  following  provisions  are 
complied  with,"  etc.;  and  again,  sec.  8  :  "  On 
the  receipt  of  the  writ  and  of  the  affidavit  and 
bond  above  required,  the  sheriff  shall  forthwith 
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proceed  to  execute  the  writ,"  etc.  Under  the 
old  statute,  1  R.  L.,  92,  sees.  4,  8,  whether  a 
bond  was  taken  or  not — and  when  taken,  if 
the  sureties  were  insufficient  or  not — the  pro- 
ceedings upon  the  replevin  were  regular,  and 
the  only  consequence  was  the  liability  of  the 
sheriff  to  the  defendant  for  the  damages  sus- 
tained by  reason  of  such  omission  or  defect. 
On  this  subject  there  was  no  difference  in  re- 
spect to  the  proceedings,  whether  the  security 
was  taken  or  should  have  been  taken  under 
the  Statute  of  Westm.,  2,  or  11  Geo.  II.,  of 
which  the  4th  and  8th  sections  of  our  Act  are 
copies.  Under  the  Statute  of  Westm.  2,  from 
which  section  4  was  taken,  the  practice  of  the 
sheriff  was  to  take  a  bond  from  the  pledges  or 
sureties.  1  Ld.  Raym.,  278;  2  H.  Bl.,  549,  n. 
<-.  The  sum  in  which  the  bond  should  be  taken 
was  not  defined.  To  make  this  security  more 
effectual,  the  11  Geo.  II.  fixed  the  responsi- 
bility, and  made  the  bond  assignable.  The  ef- 
fect of  the  two  bonds  is  the  same;  and  in  prac- 
tice, but  one  was  taken  under  either  statute. 
McFarland  v.  McNitt,  10  Wend.,  329  and  cases 
cited;  2  H.  Bl.,  549,  n.  c.  In  England,  the 
court  will  not  grant  an  attachment  against  a 
sheriff  for  not  taking  a  replevin  bond  even  un- 
der the  11  Geo.  II.,  nor  stay  the  suit.  Willes, 
875,  377;  2  T.  R.,  617.  The  sheriff  is  himself 
responsible  to  the  party  injured  for  the  insuf- 
ficient security  under  either  statute  in  England, 
or  uader  either  section  of  our  former  statute.  2 
H.  B1..36,  547;  4 T.  R.,433;  1  Saund.,  195,  n.  3, 
585*]  /;  Wilkinson,  *Repl. .  122.  Even  after 
an  assignment  of  the  bond  and  suit,  an  action 
may  be  brought  against  the  sheriff,  as  the  as- 
signment is  no  waiver  of  proceedings  against 
him.  1  Saund.,  195,  n.  3,  /. 

It  was  under  this  view  of  the  law  and  of  the 
liability  of  the  sheriff,  no  doubt,  that  led  to 
the  remark  by  the  Chief  Justice  in  Kesler  v. 
liny  ties,  6  Wend.,  547,  that  if  he  omitted  to 
take  sufficient  surety  in  replevin,  he  would  be 
responsible,  but  the  proceedings  would  not  be 
irregular;  without  adverting  at  the  time  to  the 
change  in  the  proceedings  under  the  Revised 
Statutes.  By  these  statutes,  the  bond  must  now 
be  taken  in  all  cases  of  replevin;  and  we  have 
before  remarked  upon  the  peculiar  language 
and  provisions  of  the  Act,  showing  that  the 
suit  cannot  regularly  be  commenced  without  it. 

The  defendant  now  being  at  liberty  to  except 
to  the  sureties,  and  special  care  taken  that  he 
shall  be  enabled  to  do  so,  we  think  that  this 
officer  is  no  longer  responsible  as  before.  As  the 
defendant  now  has  the  control  of  the  matter, 
there  would  seem  to  be  no  longer  any  necessity 
or  propriety  in  making  the  sheriff  amenable  to 
him.  Indeed,  sees.  82  and  33,  2  R.  S.,  527,  are 
conclusive  upon  the  point.  If  no  exception 
shall  have  been  entered  to  the  sureties  in  the 
l">n<l.  etc.,  the  sheriff  shall  be  discharged  from 
all  liability  for  the  sufficiency  of  such  sureties.  I 
Sec.  32.  If  such  exception  shall  have  been  I 
made,  and  judgment  of  discontinuance  shall 
be  rendered  against  the  plaintiff  for  his  sure 
tit-  IK. t  justifying  (sec.  80),  the  sheriff  shall  be 
liable  to  the  defendant  for  the  sufficiency  of 
such  sureties  as  now  provided  by  law.  Sec.  82. 


*Ex  PARTE  MOULTON  p.  BENNETT.  [*586 

Qui  Tarn  Action  —  Practice—  Revised  Statutes  — 
Costs  —  Attorney  Compelled  to  Refund  Costs  not 
Recoverable. 

Where,  in  a  qui  tarn  action,  commenced  previous 
to  the  Revised  Statutes,  brought  for  the  recovery  of 
a  penalty,  there  was  a  recovery  for  the  plaintiff.and 
his  attorney  had  a  bill  of  costa  taxed,  the  payment 
of  which  he  exacted  of  the  defendant,  who  paid  the 
same  without  execution  ;  it-was  held,  inasmuch  as 
costs  were  not  recoverable  in  such  actions  previous 
to  the  Revised  Statutes,that  the  attorney  was  bound 
to  refund,  and  an  order  to  that  effect  was  accord- 
ingly made.although  nearly  4  years  had  elapsed  since 
the  arrangement  between  the  attorney  and  the  de- 
fendant, and  notwithstanding  that  the  payment  was 
voluntarily  made:  the  court  holding  the  rule  that 
money  paid  under  a  mistake  of  law  Is  not  recover- 
able back  to  be  inapplicable  as  between  attorney 
and  client,  and  as  between  the  attorney  and  the  op- 
posite party,  where  money  is  paid  for  professional 
services,  the  compensation  for  which  Is  regulated 
by  statute. 

Citations-2  Bac.  Abr..  49,  tit.  Costs,  E,  3  :  1  Salk., 
30.  806;  Willes,  440;  1  H.  Bl.,  10;  Cro.  Car.  559;  1  R.  L., 
1813,  p.  347,  dec.  19  :  5  Johns.,  25.  9  Wend.,  494  ;  11 
Wend.,  167;  2  R.  S..  162.  616,  621;  650,  sees.  5,  7;  653.  sec. 
5  ;  2  R.  L.,  3,  sec.  1. 


on— 7  Barb..  6S1. 
Cited  In  -19  Wend.,  833:  20  Wi-nd.,  873;  88  Barb..  57: 
S  E.  D.  S.,  883;  3  Co.  (i.,  233. 
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was  an  application  for  a  peremptory  or- 
-L  der  (after  an  order  to  show  cause)  directing 
Alanson  Bennett,  one  of  the  attorneys  of  this 
court  to  refund  to  the  relator  $150.47,  received 
from  him  as  taxable  costs  in  a  qui  tarn  action 
prosecuted  by  Bennett  as  the  attorney  of  one 
Mitchell  against  J.  E.  Hinman,  Esq.,  late  sher- 
iff of  Oneida.  to  recover  the  penalty  of  $250, 
given  by  section  6  of  the  Act  to  Prevent  Abuses 
and  Delays  in  the  Action  of  Replevin,  1  R. 
L.,  91.  Hinman  was  sued  for  the  omission  of 
Moulton.  who  was  his  deputy,  to  try  the  right 
upon  a  claim  of  property.  The  suit  was  tried 
in  1830,  but  was  commenced  previous  to  the 
Revised  Statutes  taking  effect.  The  plaintiff 
recovered.  Vide  8  Wend.,  667.  The  plaint- 
iff's attorney  had  costs  taxed  in  the  cause  at 
$169.12.  which  sura  was  subsequently  reduced 
to  $150.47.  Nov.  30,  1832,  an  arrangement  was 
entered  into  between  the  attorney  and  Moul- 
ton, that  the  latter  should  pay  the  costs  as  liq- 
uidated, at  $150.47,  and  also  the  one  half  of 
the  penalty;  the  other  half  not  to  be  demanded 
until  a  requisition  should  be  made  in  behalf  of 
the  State.  In  pursuance  of  this  arrangement 
Moulton  paid  to  the  attorney  $150.47,  and  the 
half  of  the  penalty,  and  now  asks  that  the 
$150.47  be  refunded,  on  the  ground  that  he  has 
been  advised  that  costs  were  not  recoverable  in 
such  action.  Bennett  resists  the  motion,  on  the 
ground  that  *Mitchell.  his  client,  is  un  [*587 
able  to  pay  the  costs  of  the  action,  and  that  if 
they  had  not  been  paid  by  the  relator,  he  would 
have  exacted  the  whole  of  the  penalty,  and  thus 
obtained  his  costs.  He  further  states,  that  he 
has  paid  $50  counsel  fees,  and  paid  over  to  his 
client  the  sum  of  $65. 

The  motion  was  heard  and  decided  by  Ch.  J. 
Nelson,  who  delivered  a  written  opinion,  in 
which,  after  adverting  to  the  law  on  this  sub- 
ject, as  found  in  2  Bac.  Abr..  49  tit.  Costs.  E, 
3;  1  Salk.,  80,  206;  Willes,  440;  1  H.  Bl.,  10; 

Nor*.—  Recorery  of  mttney  ;xiM-/1ai/mrn(  «f  frt* 
UU&iliy  exacted,  nof  tlrtmrtf  voluntary.  In  addition 
t<>  th<-  above  cane  of  Moulton  v.  Bennett,  werilnton 
v.  Strong.  B  John*..  4770  ;  Townsend  v.  Pyckman,  * 
E.  D.  Smith.  284  ;  Brltton  v.  Kink.  3  How.  1'r..  102. 
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Cro.  Car..  559;  1  R.  L.  of  1818,  p.  347.  sec.  19; 
5  Johns.,  25;  9  Wend.,  494,  and  11  Id.,  167,  he 
comes  to  the  following  conclusion:  "It  is  per- 
fectly clear,  then,  that  Moulton  (and  I  consider 
him  as  standing  in  the  footsteps  of  Hinman) 
was  not  liable  to  pay  any  costs  to  the  plaintiff 
or  his  attorney,  according  to  the  law  of  the 
land;  and  that  the  sum  of  $150.47  was  exacted 
by  the  attorney  without  right  or  title;  that  so 
much  money  has  beea  received  by  him  under 
a  mistake  or  misapprehension  of  the  law, with- 
out the  fault  probably  of  any  one,  without  con- 
sideration or  color  of  claim  however, and  which 
ex  cequo  et  bono,  belongs  to  Moulton."  [The 
opinion  then  proceeds  as  follows:] 

"An  attorney  who  has  set  up  a  claim  to  and 
received  a  bill  of  costs  under  a  belief  that  he  is 
legally  entitled  to  it.when  he  is  not.is  certainly 
not  obnoxious  to  censure.  He  may  justly  expect 
the  indulgence  due  to  honest  error.  But  if  the 
claim  should  be  put  forth  with  full  knowledge 
of  its  illegality,  and  his  professional  office  and 
the  forms  of  law,  used  for  the  purpose  of  ex- 
torting the  payment,  there  cannot  be  a  doubt 
the  act  would  involve  a  prostitution  of  his  pro- 
fessional character;  a  violation  of  official  duty 
and  of  his  oath  of  office  that  would  demand  the 
most  summary  interposition  of  the  court.  He 
would  be  undeserving  the  privileges  or  charac- 
ter of  the  profession. or  to  have  his  name  contin- 
ued upon  the  roll  of  attorneys.  There  is  nothing 
in  the  papers  before  us  in  the  slightest  degree 
imputing  to  the  attorney  in  this  case  a  knowl- 
edge or  belief  that  he  was  not  entitled  to  these 
costs.  On  the  contrary,  I  have  no  doubt  he  en- 
tertained a  firm  opinion  they  were  collectable, 
588*]  and  *honestly  claimed  them.  This, 
however,  by  no  means  determines  his  title  to 
them.  It  exempts  him  from  blame.  He  still  has 
money  in  his  hands  the  property  of  another. 
He  has  claimed  and  received  it  for  professional 
services  of  a  party  who  owed  him  nothing  for 
those  services,  and  to  whom  he  had  no  right  to 
charge  them.  So  far  as  respects  the  duty  or  ob- 
ligation to  refund.it  seems  to  me  to  be  as  strong 
and  binding  as  if  the  costs  had  been  dishonestly 
exacted.  As  an  abstract  question  of  property 
there  is  no  difference.  It  is  wholly  with  Moul- 
ton. 

I  lay  out  of  the  case  the  technical  maxim  of 
the  law,  "  ignorantia  juris  non  excusat,"  as  not 
applicable  to  attorney  and  client,  or  attorney 
and  party  in  respect  to  claims  for  professional 
services  founded  upon  statute  regulation.  The 
profession  and  privileges  of  an  attorney  give 
color  to  such  a  claim,  and  the  means  of  en- 
forcing it  which  do  not  belong  to  laymen,  nor 
enter  into  the  business  of  ordinary  dealings  of 
men.  The  reason  of  the  rule  does  not  apply. 
On  this  subject  the  law  has  not  only  specially 
provided  for  the  cases  where  costs  are  chargeable 
and  fixed  the  value  of  them,  2  R.  S.,  162,  616, 
621,  but  has  expressly  prohibited,  under  the 
penalty  of  a  misdemeanor,  the  taking  or  re- 
ceiving "any  other  or  greater  fee  or  reward  for 
such  service  but  such  as  shall  be  allowed  by 
the  laws  of  this  State."  2  R.  S.,  650,  sees.  5.  7; 
see,  also,  2  R.  L.,  3,  sec.  1.  Very  peremptory 
instructions  are  also  given  by  the  statute  to  the 
taxing  officers  in  respect  to  costs.  2  R.  S. ,  653, 
sec.  5.  The  claim  and  reception  of  a  bill  of 
costs,  therefore,  by  the  attorney  without  right 
or  title,  as  before  observed,  is  a  violation  of 
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professional  duty,  a  wrong  done  which  cannot, 
consistently  give  title  to  them  even  in  the  ab- 
sence of  a  corrupt  intent.  To  allow  him  to  set 
up  the  maxim  volenti  non  fit  injuria  in  such  a 
case  and  intrench  himself  behind  it,  conceding- 
they  have  been  exacted  without  law,  would  be 
disregarding  the  principle  spirit  and  purpose 
of  the  numerous  statutes  on  this  subject.  It  is 
due  to  the  honest  and  exalted  character  of  the 
profession,  as  well  as  to  the  rights  of  parties, 
that  these  statutes  be  faithfully  enforced. 
They  afford,  as  they  should  do,  a  reasonable- 
compensation  for  and  protection  to  profes- 
sional *labor,  arduous  as  it  is,  and  for  [*589 
the  learning  and  skill  required  in  successful 
practitioners  of  the  law  ;  while  at  the  same- 
time  the  rights  of  suitors  are  properly  guarded. 

The  equitable  grounds  put  forth  to  retain  the 
costs,  I  am  of  opinion  are  not  supported  by 
the  facts.  The  portion  of  the  taxed  bill  .actu- 
ally paid  over  to  the  client,  the  attorney  ought 
not  to  be  compelled  to  refund.  But  neither  of 
the  affidavits  assert  any  specific  payment  over, 
or  for  the'benefit  of  the  client  to  third  per- 
sons, exceed  $125,  a  moiety  of  the  penalty  re- 
covered. It  was  in  the  power  of  the  attorney 
and  client  to  have  put  this  point  beyond  ques- 
tion. The  only  items  specified  are  $60  paid' 
as  a  counsel  fee,  and  $65  paid  over  to  the 
plaintiff,  making  exactly  the  sum  of  $125.  The 
settlement  set  up  adds  nothing  to  the  attorney 's- 
title  to  the  costs,  nor  does  it  vary  the  legal  ef- 
fect from  the  case  of  a  collection  of  them  by 
execution.  If  they  had  not  been  paid  volunta- 
rily their  collection  would  have  been  enforced. 
Neither  can  we  take  into  consideration  the- 
chances  of  the  attorney  collecting  the  costs 
from  his  client,  which  he  may  have  lost  in  the 
interim  since  the  payment  by  Moulton,  had 
they  not  been  thus  paid  by  Moulton.  The  suit, 
was  brought  upon  the  credit  and  responsibility 
of  the  client  for  the  costs,  in  case  they  were  not 
legally  recovered  by  the  adverse  party.  If  the 
attorney  did  not  choose  to  rest  on  this  alone  he 
should  have  exacted  security.  Nor  shall  we 
inquire  into  the  past  or  present  ability  of  the 
client  to  pay  the  costs.  If  Mitchell  is  not  as 
able  now  as  he  was  at  the  time  of  the  payment 
by  Moulton  (and  there  is  nothing  in  the  affida- 
vit showing  that  he  is  not),  it  is  the  misfortune 
of  the  attorney.  The  blame  of  the  error  does 
not  lie  altogether  with  Moulton.  If  it  was 
wrong  in  him  to  pay  the  costs,  it  was  equally 
so  in  the  attorney  to  exact  and  receive  them.. 
If  the  attorney  suffer  by  the  act  he  cannot  lay 
it  to  the  account  of  Moulton  with  any  greater 
propriety  than  it  can  be  charged  upon  him- 
self. 

Upon  the  whole,  after  a  careful  examination 
and  consideration  of  the  case,  I  am  bound  to 
conclude  that  the  attorney  must  refund  the  coats, 
but  without  interest,  and  without  costs  of  thfe 
proceeding. 


*BENTON  t>.  FOOT  ET  AL.     [*59O 

A  defendant  who  makes  a  case  to  apply  to  a  cir- 
cuit judge  for  a  new  trial,  and  who  does  not  appear- 
to  argue  the  same,  and  a  new  trial  is  refused  on  his 
default  to  appear,  is  not  entitled  to  appeal  to  the 
Supreme  Court  from  the  order  made  by  the  circuit 
judge. 

TN  this  case  the  defendants  applied  to  a  circuit 
-L  judge  for  a  new  trial,  a  verdict  having  been 
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rendered  against  them.  The  plaintiff  noticed 
the  case  for  argument  before  the  circuit  judge, 
and  the  defendants  not  appearing  to  bring  on 
the  argument,  an  order  upon  the  default  of  the 
defendants  was  made  denying  a  new  trial. 
From  this  order,  the  defendants  appealed  to 
this  court,  and  on  motion  of  the  plaintiff  the 
appeal  was  dismissed,  the  Court  holding  that 
in  such  a  case  the  defendant  has  no  right  to  ap 
peal. 


SMITH  v.  MARTIN. 

Practice — Sale  under  Execution — Stay  of  Pro- 
ceedings— Costs. 

A  party  against  whom  an  execution  has  been  is- 
sued, and  whose  property  has  been  advertised  for 
sale,  is  not  liable  to  pay  the  expense  of  the  continu- 
ation of  the  advertisement  after  an  order  to  stay 
proceedings  made  to  enable  him  to  move  for  a  new 
trial :  it  is  otherwise  when  the  order  is  to  stay  until 
the  determination  of  a  special  motion. 

MOTION  for  re  taxation  of  costs.  A  new 
trial  was  granted  on  payment  of  costs.  In 
the  bill  of  costs  were  taxed  the  sheriff's  fees 
for  continuing  the  advertisement  of  the  sale  of 
the  defendant's  property  under  the  execution 
issued  in  the  cause,  subsequent  to  an  order  to 
stay  proceedings  on  the  execution  until  the  de- 
cision of  the  court  on  a  case  made  for  a  new 
trial. 

By  the  Court,  Nelson,  J.  Where  proceed- 
ings are  stayed  upon  an  execution  until  the  de- 
cision of  a  non-enumerated  motion,  and  the 
motion  is  denied,  add  the  advertisement  has 
been  continued  in  the  mean  time,  the  party 
591*]  against  whom  *the  process  issued  is 
liable  to  pay  the  expenses  of  the  advertisement; 
but  he  is  not  so  liable  where  the  proceedings 
are  stayed  for  the  purpose  of  enabling  the  party 
to  move  for  a  new  trial  on  a  case  made. 

Let  there  be  a  re-taxation  of  the  costs. 

Cited  in-2  How.  Pr.,  88. 


REYNOLDS  ».  TOOKER  &  HAIT. 
REYNOLDS  &  REYNOLDS  v.  THE  SAME. 

THE  PRESIDENT.  DIRECTORS  AND 
COMPANY  OF  THE  DUTCHESS  COUN- 
TY BANK 

t>. 

THE  SAME.- 

Marshaling  Securities—  When  Compelled— Wkm 
not  Enforced  against  Assignees  of  First  Cred- 
itor. 

Whore  a  judgment  creditor  has  two  fund*  to 
which  he  may  resort  for  satisfaction  of  his  debt; 
and  a  junior  judgment  creditor  is  able  to  reach  only 
one  of  the  funds,  the  first  creditor  will  bo  iv<|iiln -.1 


primarily  to  resort  to  that  fund  for  satisfaction  of 
his  debt  over  which  he  has  exclusive  control. 

This  rule  of  law,  however,  will  not  be  enforced 
against  the  assignees  of  the  first  creditor,  who  had 
become  purchasers  of  the  exclusive  fund  and  paid 
the  full  value  thereof  previous  to  the  second  cred- 
itor obtaining1  any  lien,  either  legal  or  equitable. 

Citations-19  Johns.,  493 :  4  Johns.  Ch.,  17,  133 ; 
1  Hopk..  469;  5  Johns.  Ch.,  235 ;  9  Cow.,  403 :  1  Paige, 
228 ;  17  Ves.,  20. 

MOTION  as  to  the  application  of  moneys 
raised  on  executions  as  between  conflicting 
plaintiffs.  In  Aug.,  1835,  Tooker  &  Hait,  the 
judgment  debtors,  entered  into  a  contract  to 
build  a  ship  for  The  Dutchess  Whaling  Com- 
pany, at  a  price  per  ton  which  amounted  in 
the  aggregate  to  about  $13,000;  the  Co.  ta 
make  certain  specified  payments  as  the  work 
progressed,  the  last  payment  to  be  made  when 
the  vessel  should  be  delivered  afloat.  She  was 
to  be  launched  on  or  before  Apr.  1,  1836,  but 
was  not  until  June.  June  7  the  ship  was  de- 
livered to  and  received  by  the  Co.,  in  pursu- 
ance of  the  contract.  The  Co.  had  made  pay- 
ments, from  time  to  time,  to  Tooker  &  Hait, 
commencing  in  November  last,  and  June  18, 
had  paid  in  all,  over  $12,400,  which  was  more 
than  the  value  of  the  work  at  the  contract 
price. 

In  November  last  the  Dutchess  County  Bank 
recovered  a  judgment  in  this  court  against 
Tooker  &  Hait  for  $9,000,  and  upwards,  on 
which  &  fieri  facias  was  issued  to  the  sheriff  of 
*Dutchess,who,  May  25,  levied  the  ex-  [*592 
ecution  on  the  ship,  and  on  other  articles  of 
personal  property  belonging  to  the  debtors. 
June  28  last, the  plaintiffs  in  the  first  two  above 
entitled  suits  severally  recovered  judgments . 
against  Tooker  &  Hait  in  this  court — the  first 
for  $711.76,and  the  other  for  $763.07.  -FV.  fas. 
were  issued  the  same  day  on  both  of  these  judg- 
ments and  delivered  to  the  same  officer.  The 
sheriff  advertised  the  ship  and  other  personal 
property  to  be  sold,  by  virtue  of  the  three  ex- 
ecutions, July  14.  The  plaintiffs  in  the  two 
junior  judgments  appeared  and  insisted  that 
the  sheriff  should  first  sell  the  ship  to  satisfy 
the  execution  of  the  Bank,  which  was  a  lien 
upon  it — leaving  the  other  personal  property 
(if  the  ship  sold  for  enough  to  pay  the  Bank) 
to  apply  on  their  judgments.  This  was  ob- 
jected to,  and  the  sheriff  adjourned  the  sale  to 
July  25.  On  that  day  the  Bank  assigned  its 
judgment  to  the  Whaling  Co.,  and  the  assign- 
ees gave  notice  to  the  sheriff  that  the  ship  was 
discharged  from  the  lien  of  the  execution,  and 
dim-teii  him  to  abandon  the  levy.  The  sheriff 
still  offered  to  sell  the  ship  on  the  Bank  judg- 
ment if  the  two  junior  judgment  creditors 
would  indemnify  him;  but  that  was  declined. 
The  sheriff  then  sold  the  other  personal  prop- 
erty of  the  debtors,  which  brought  $692.93. 
The  amount  due  on  the  bank  judgment  at  the 
time  of  the  sale  was  upwards  of  $5,000.  The 


NOTHL— Marshaling  of  securities. 

One,  whu  ha*  a  lien  on  imr  fttiul.  may  compel  an- 
other, who  bas  a  Hen  on  two  funds,  to  resort  to  tho 
fund  not  coven-el  by  the  Urn  of  the  former.  Ilesley 
v.  Ijiwn  ii<-<-.  II  1'itUrr.  .VU  :  IpgaUsr.  Morgan.  ION. 
Y..  17*:  Mawlry  v.  Mum -In*.  7  .lolum.  Hi.,  174:  <;.-!- 
..  r  •  Hoyt.7  flow.  Pr..  SWft :  iK.rr  v.  Slmw.  4  John*. 
I'll  .17;  llannir  v.  Moo  re.  4  I'til*.-.  Itlrt;  Taylor  v.  Dodd. 
68  N.  V..  SB;  Clark  v.  Mnrkin.  :*>  Hun.  411  :  fnit.  .1 
8Ute«  Ins.  Co.  v.  Shriever.  8  Md..  oh.  HXI  :  K  miner's 
Appeal.  :rr  Pa.  St..  71 :  Applcintt<>  v.  Mn»on.  i:i  Ind.. 
V. :  \v. .1  f  v.  Smith.  36  La.,  464 :  Wbltacrv  v.  Fuller.  6 
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Minn..  508 :  Slbloy  v.  Iteker,  23  Mich..  312;  Keaton  v. 
Millar.  88  Miss..  630;  McCnrtnlck's  Ap|H-al,57  PH.  St.. 
54  ;  Wljfjrln  v.  Dorr. 8  8umn.,  410:  Er  \iartt  Kendall. 
17  V«..fiaO:  Cradook  v.  Piper,  IS  Sim..  301 ;  fulled 
States  v.  Duncan.  12  111..  521:  (Jllwon  v.  Seturrltn.  20 
lirnv.,  614  :  1  Story  K«i..  («•<•».  6XHMA.  and  numerous 
•utborae* there ettod;  Everwon  v.  Iiooth. 10  Johns., 

48(1.  nulr. 

Thin  rule  not  amtUct  «>  a*  fo  endangrr  Ihf  urcuritv 
nf  tlir  iiriitr  creditor.  Kvertwui  v.  Ilooth,  19  Johns., 
486 :  Wectervelt  v.  Haff,  2  Sandf.  Ch..  08. 
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judgment  debtors  were  insolvent.The  Whaling 
Co.,  in  consequence  of  the  lien  of  the  bank  ex- 
ecution and  of  their  being  obliged  to  purchase 
the  judgment,  will  lose  more  than  $3,000  by 
Tooker  &  Hait.  The  Reynolds  will  lose  the 
whole  of  their  judgments  if  they  cannot  reach 
the  money  in  the  hands  of  the  sheriff. 

Notice  was  given  to  the  sheriff  not  to  pay 
over  the  money  on  the  bank  judgment,  and  a 
motion  is  now  made  for  an  order  requiring  him 
to  pay  it  over  on  the  first  two  above  mentioned 
judgments. 

By  the  Court,  Bronson,  /.  The  Whaling 
Co.  purchased  the  bank  judgment  to  protect 
their  title  to  the-ship.  For  all  the  purposes  of 
5t)3*J  this  motion  they  stand  in  the  place  *of 
the  Bank — having  neither  gained  nor  lost  any- 
thing.as  against  the  junior  judgment  creditors, 
by  taking  the  assignment.  It  was  said  that  the 
<Jo.,  as  assignees  of  the  Bank,  were  bound  to 
pursue  the  lien  on  the  ship.  They  were  bound  to 
do  so,  if  that  course  was  obligatory  upon  the 
Bank  before  the  transfer,  and  not  otherwise. 
If  the  Bank  could  discharge  the  levy  on  the 
ship  and  still  pursue  the  other  property,  the 
assignees  could  do  the  same.  The  question  then 
is,  what  were  the  rights  of  the  judgment  cred- 
itors as  between  themselves,  and  also  in  refer- 
ence to  the  interests  of  third  persons? 

As  between  the  judgment  creditors.and  with- 
out regard  to  the  rights  of  third  persons,  the 
Bank  should  have  resorted  in  the  first  instance 
to  the  ship  for  the  satisfaction  of  its  judgment. 
The  ship  and  the  other  personal  property  of 
the  debtors,  Tooker  &  Hait,  may  perhaps  be 
regarded  as  two  funds, upon  both  of  which  the 
bank  execution  had  been  levied  :  while  the 
junior  judgment  creditors  could  only  reach  one 
of  those  funds — the  ship  having  passed  beyond 
the  influence  of  their  executions.  It  is  a  just 
and  equitable  principle, that  where  there  are  two 
creditors  of  one  debtor,  the  first  having  two 
funds  to  which  he  may  resort  for  the  satisfac- 
tion of  his  debt.and  the  second  only  being  able 
to  reach  one  of  the  funds,  the  first  shall  resort  to 
that  source  for  obtaining  payment  which  is  ex- 
clusively within  his  control,  and  thus  leave  to 
the  junior  creditor  the  only  means  he  has  for  ob- 
taining satisfaction  of  his  demand.  This  course 
works  no  injury  to  either  creditor,  but  does 
justice  to  both.  Eoertson  v.  Booth,  19  Johns., 
492;  Hays  v.  Ward,  4  Johns.  Ch.,  132;  1  Hopk., 
469.  It  is  upon  the  same  principle  of  doing 
equal  justice  to  all  as  far  as  may  be  practicable, 
that  a  creditor  having  a  lien  upon  real  «state, 
part  of  which  has  been  alienated,  may  be  re 
quired  to  sell  in  the  first  instance  that  portion 
of  it  which  still  remains  in  the  hands  of  the 
debtor;  and  where  there  have  been  several  sales 
by  the  debtor  at  different  periods,  the  creditor 
will  be  required  to  sell  in  the  inverse  order  of 
the  alienations.  Clowes  v.  Dickennon,  5  Johns. 
Ch.,  235;  8.  G.,  9  Cow.,  403;  James  v.  Hubbard, 
1  Paige,  228.  Although  these  rules  are  derived 
594*]  from  courts  *of  equity,  I  think  they 
may  be  enforced  by  this  court  by  way  of  con- 
trolling the  proper  execution  of  its  process. 

The  creditors  in  the  two  junior  judgments 
insist  that  the  principle  which  has  been  men- 
tioned establishes  their  right  to  the  money  in 
the  hands  of  the  sheriff  ;  that  the  Bank  (or  its 

480 


assignees)  having  relinquished  the  fund  over 
which  it  had  exclusive  control,  and  which  was 
sufficient  for  the  satisfaction  of  the  debt,  had 
no  right  to  resort  to  the  other  property,  and 
thus  deprive  the  junior  judgment  creditors  of 
the  only  fund  which  they  could  reach.  This 
argument  would  be  unanswerable  if  it  did  not 
overlook  the  important  consideration  that  the 
Whaling  Co.  had  purchased  the  ship  and  paid 
the  full  price  for  it  before  the  junior  judgments 
were  recovered.  The  ship  was  delivered  and 
the  title  passed  to  the  Co.  June  7,  and  the  pay- 
ments to  Tooker  &  Hait  were  completed  on  the 
18lh  day  of  that  month.  The  judgments  of  the 
applicants  were  not  obtained  until  the  28th  ; 
and  until  that  time  they  had  no  lien,  either 
legal  or  equitable,  upon  the  property  of  their 
debtors.  It  must  not  be  forgotten  that  it  is 
a  rule  of  equity  on  which  the  applicants  rely. 
It  is  never  applied  where  it  will  work  injus- 
tice. Indeed,  the  party  who  seeks  to  enforce 
it  must  show  affirmatively  that  it  would  be 
equitable  in  relation  to  all  parties  to  afford  him 
that  kind  of  relief.  Dorr  v.  Shaw,  4  Johns. 
Ch.,  17;  Ex  parte  Kendall,  17  Ves.,  20.  What 
then  were  the  equitable  rights  of  the  Whaling 
Co.  at  the  time  the  applicants  recovered  their 
judgments?  They  had  purchased  and  paid  for 
the  ship. and  were  entitled  to  hold  it  as  against 
all  the  world,  subject  only  to  the  lien  of  the 
bank  execution.  They  did  not  agree  to  pay  off 
that  charge,  but  took  the  property  subject  to 
it,  for  the  reason  that  they  had  no  other  al- 
ternative. What  then  were  the  equities  as  be- 
tween the  Bank  and  the  Whaling  Co., the  only 
persons  who  at  that  period  had  any  valid  claims 
upon  the  property  of  Tooker  &  Hait?  It  was 
most  evidently  just  that  the  Bank  should  resort 
in  the  first  instance  to  the  other  property  of  the 
debtors,  and  not  touch  the  ship  until  they  had 
exhausted  all  the  other  means  within  their  reach 
for  obtaining  *satisfaction  of  the  judg-  [*595 
ment.  This  course  was  required  by  the  rule 
of  equity  which  has  already  been  considered. 
It  was  the  only  practicable  mode  of  doing  equal 
justice  to  both  parties.  The  right  of  the  Whaling 
Co.  as  purchasers  to  insist  that  the  Bank  should 
first  resort  to  the  other  property  before  touch- 
ing the  ship,  had  attached  before  the  junior 
judgments  were  recovered;  and  that  right  could 
not  be  devested  by  any  subsequent  act  of  the 
debtors,  as  by  making  a  further  sale  of  their 
property,  or  confessing  judgments  to  other 
creditors.  The  equity  set  up  by  the  applicants, 
consequently, did  not  arise;  and  it  cannot  be  al- 
lowed to  prevail  without  overturning  the  prior 
and,  therefore,  better  equity  of  the  Whaling 
Co.  It  is  no  doubt  just  that  the  junior  judg- 
ment creditors  should  be  paid, but  they  cannot 
reach  the  money  in  the  hands  of  the  sheriff 
without  interfering  with  the  rights  of  a  creditor 
who  had  gained  a  valid  preference  over  them. 
It  was  the  duty  of  the  Bank,  while  it  held 
the  judgment.to  sell  the  other  property  before 
resorting  to  the  ship.  By  purchasing  the  judg- 
ment, the  Whaling  Co.  did  not  destroy  their 
equity.but  acquired  the  legal  means  of  enforc- 
ing it.  The  proper  course  has  been  pursued 
by  the  sheriff,  and  he  must  be  left  as  in  other 
cases  to  apply  the  money  derived  from  the  sale 
of  the  personal  property  to  the  oldest  execution 
in  his  hands. 

WEND.  18. 
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As  this  was  a  fair  question  in  relation  to  the 
rights  of  different  parties  and  the  duty  of  the 
sheriff  under  the  process  of  the  court,  and  has 
been  properly  presented  for  consideration,  no 
costs  are  ordered. 

Motion  denied. 


596*1  *THE  PEOPLE,  ex  rel.  ROGERS  & 
DUNN, 

v. 
THE  SARATOGA  COMMON  PLEAS. 

Practice — Affidavit  for  Allowance  of  Appeal  from 
Justice's  Judgment, 

The  affidavit  presented  to  a  judge  for  the  allow- 
ance of  an  appeal  from  a  justice's  judgment,  on  the 
ground  of  newly  discovered  evidence.must  set  forth 
not  only  "  the  testimony  and  proceedings  before  the 
justice,"  but  the  substance  of  the  newly  discovered 
evidence. 

Citations— 2  R.  8.,  258,  sees.  in.  187, 188 ;  6  Wend., 
544 ;  8  Wend.,  509. 

MOTION  for  mandamus.  The  relators  sued 
John  Ostrander  before  a  justice  of  Sarato- 
ga Co.,  and  recovered  $27  50  damages  and 
f  3  6.S  costs.  The  defendant  appealed  to  the 
C.  P.  The  affidavit  on  which  the  appeal  was 
allowed  stated  the  issue  joined  before  the  jus- 
tice, that  there  was  a  trial  by  jury,  and  several 
witnesses  were  sworn  for  each  party,  and  that 
there  was  a  Terdict  and  judgment  for  the 
plaintiffs.  The  plaintiffs  declared  for  trespass 
on  lands,  and  the  defendant  pleaded  the  gen- 
eral issue  and  possession.  Neither  the  testi- 
mony of  the  witnesses  nor  the  proceedings  be- 
fore the  justice  were  set  forth,  except  as  above 
mentioned.  The  affidavit  then  proceeded  as 
follows:  "And  this  deponent  further  saith, that 
since  the  trial  of  the  said  cause,  he,  this  depo- 
nent, has  discovered  new  testimony  unknown 
to  him  before  the  said  trial,  on  a  point  mate- 
rial to  the  cause,  as  this  deponent  is  informed 
by  counsel  and  believes  to  be  true,  and  which 
point  was  not  urged  on  the  trial  of  the  said 
cause  before  the  said  justice,  and  that  the  said 
testimony  aforesaid,  discovered  since  the  said 
trial,  is,  as  this  deponent  is  informed  by  coun- 
sel and  believes,  truly  material  to  establish 
such  point  aforesaid. 

The  relators  moved  the  C.  P.  to  dismiss  the 
appeal  on  the  ground  that  the  affidavit  was  in- 
sufficient ;  but  the  motion  was  denied,  with 
costs.  They  now  moved  for  a  mandamus. 

By  the  Court,  Bronson,  J.  The  party  In- 
tending to  appeal,  must  present  to  a  judge  or 
commissioner  an  affidavit  "setting  forth  the 
t(  -liniony  and  proceedings  before  the  justice, 
and  the  grounds  upon  which  an  allegation  of 
ftO7*J  error  is  *founded,  or  upon  which  a  new 
trial  is  claimed."  The  judge  may  allow  art  ap- 
peal, if  he  is  satisfied  by  the  affidavit,  "that 
since  the  trial,  the  party  desiring  to  appeal  1m- 
dUrovered  new  testimony,  unknown  to  him 
before  the  Irial,  on  some  point  material  to  the 
cause,  which  wa«  not  urged  on  the  trial."  and 
that  "it  is  necessary  for  the  attainment  of  jus- 
tice that  a  new  trial  should  be  had."  2  K.  8.. 


NOTK.— New  trial- Newly  dfernnered  evidence.  8e« 
Halw-y  v.  Wataon,  1  Cal.,  ft,  note. 
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258,  sees.  187,  188.  I  think  the  affidavit  was  in- 
sufficient. It  did  not  set  forth  any  part  of  the 
testimony,  and  it  contained  only  so  much  of 
the  proceedings  before  the  justice  as  related  to 
the  issue  and  judgment.  In  the  case  of  a  cer- 
tiorari,  it  is  required  that  the  affidavit  shall  set 
forth  the  proceedings,  "and  the  grounds  upon 
which  an  allegation  of  error  is  founded."  Sec. 
171.  It  has  been  held,  that  an  affidavit  which 
stated  the  various  objections  made  by  the  par- 
ties, and  the  decisions  of  the  justice  upon  them, 
was  sufficient,  although  it  did  not  afterwards 
specify  the  precise  grounds  of  error  on  which 
the  party  intended  to  rely.  6  Wend.,  544;  8 
Id.,  509.  This  was  a  substantial  compliance 
with  the  requirements  of  the  statute.  But  it  has 
been  decided  in  a  later  case,  that  an  affidavit 
which  did  not  in  any  form  set  forth  the  sup- 
posed grounds  of  error  was  defective,  and  the 
certiorari  was  quashed  for  that  cause.  In  re- 
lation to  appeals,  the  statute  is  in  the  alterna- 
tive— the  party  is  required  to  set  forth  his  al- 
legation of  error,  where  he  intends  to  rely  upon 
some  irregularity  or  improper  decision  before 
the  justice;  but  where  he  does  not  complain  of 
the  proceedings  before  the  justice,  but  desires 
a  new  trial  upon  some  other  ground, as  the  dis- 
covery of  new  testimony,  it  is  sufficient  to  set 
forth  the  particular  matter  on  which  a  new 
trial  is  claimed.  But,  in  either  case,  he  must  set 
forth  "the  testimony  and  proceedings  before 
the  justice;"  and  the  court  has  no  power  to  dis- 
pense with  this  express  enactment.  In  the  case 
of  a  suit  commenced  by  attachment,  where  the 
defendant  does  not  attend  the  trial,  and  where 
he  relies  on  the  allegation  that  the  proof  on 
which  the  process  issued  was  insufficient,  he 
may  be  excused  from  setting  forth  the  testi- 
mony and  proceedings  before  the  justice.  But 
in  this  case  there  was  a  trial;  witnesses  were 
sworn  for  both  parties;  and  there  is  no  pre- 
tense *that  the  party  was  unable  to  com-  [*598 
plv  with  the  terms  of  the  statute. 

The  testimony  and  proceedings  should  have 
been  given  for  the  purpose  of  showing  that  the 
defendant  had  in  truth  discovered  new  testi- 
mony, and  that  it  was  on  some  point  which 
was  not  urged  on  the  trial.  The  officer  who  is 
to  allow  the  appeal  cannot  know  what  is  new 
testimony,  or  what  a  new  point,  until  be  has 
ascertained  what  took  place  before  the  justice. 
This  leads  to  the  remark  that  the  affidavit  was 
also  defective,  because  it  did  not  state  the  sub- 
stance of  the  new  testimony,  now  how  it  was 
material  to  the  cause.  These  are  points  on 
which  the  mind  of  the  officer  is  to  be  satisfied, 
and  he  is  only  to  allow  an  appeal  where  "  it  is 
necessary  for  the  attainment  of  justice  that  a 
new  trial  should  be  had."  On  such  an  affida- 
vit as  was  made  in  this  case,  the  officer  has  no 
opportunity  for  the  exercise  of  his  discretion; 
the  party  makes  himself  the  judge  of  the  ne- 
cessity of  a  new  trial.  These  proceedings  need 
not  be  so  full  and  formal  as  those  on  a  motion 
for  a  new  trial  in  this  court,  on  the  ground  of 
newly  discovered  evidence;  but  I  think  the 
party  should  at  least  state  the  substance  of 
what  took  place  before  the  justice,  with  the 
questions  which  arose. and  the  substance  of  the 
newly  discovered  testimony. 

M*tbn  granted. 

Cited  MI    ::  Co.  K.,  119. 
81  4M 
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THE  PEOPLE,  ex  rel.  HAMMOND, 


COVELL,  late  Sheriff  of  TIOGA. 

Sale  of  Lands  under  Execution  —  Sheriff  Cannot 
Dispense  with  any  Requirement  of  the  Statute 
—  Mandamus. 

A  creditor.desirous  to  acquire  the  title  of  the  orig- 
inal purchaser  of  lands  sold  under  execution,  must 
deliver  to  the  sheriff,  among-  other  documents,  an 
affidavit  of  the  sum  due  on  the  judgment  or  decree 
under  which  he  claims  to  redeem  ;  the  sheriff  has 
no  power  to  dispense  with  any  of  the  requirements 
of  the  statute,  and  in  a  case  where  he  did  dispense 
with  the  production  of  such  affidavit,  and  executed 
a  deed  to  the  redeeming  creditor,  a  mandamus  was 
awarded,  directing  him  to  execute  a  deed  to  the 
original  purchaser. 

Citations—  2  R.  S.,  373,  sec.  60  ;  1  Cow.,  481. 

MOTION  for  mandamus.  Feb.  21.  1835,  the 
sheriff,  by  virtue  of  an  execution,  sold  all 
599*]  the  right  and  'interest  of  one  Vanderin 
in  a  farm  of  115  acres  to  the  relator  for  $300. 
A  certificate  was  made  pursuant  to  the  statute, 
stating  that  the  purchaser  would  be  entitled  to 
a  deed  May  21,  1836.  Mar.  27,  1835,  Solomon 
Beard  recovered  a  judgment  against  Vander- 
in before  a  justice  of  the  peace  for  $26  dam- 
ages and  72  cents  costs,  which  was  docketed 
on  the  30th  day  of  the  same  month  in  the  office 
of  the  clerk  of  Tioga.  May  20,  1836,  Beard 
called  on  the  sheriff  and  presented  a  transcript 
of  his  judgment,  and  made  the  necessary  pay- 
menjt  for  the  purpose  of  acquiring  the  right  of 
the  first  purchaser,  but  he  did  not  present  to 
nor  leave  with  the  sheriff  any  affidavit  in  rela- 
tion to  the  sum  due  on  the  judgment.  June 
28,  the  relator  demanded  a  deed,  but  the  sher- 
iff refused  to  give  it,  on  the  ground  that  Beard 
was  entitled  to  a  conveyance  as  a  redeeming 
creditor  and  a  deed  to  Beard  has  since  been  ex- 
ecuted. The  relator  now  moves  for  a  manda- 
mus to  the  sheriff,  requiring  him  to  execute  a 
deed. 

By  the  Court,  Bronspn,  /.  A  creditor  who 
wishes  to  acquire  the  title  of  the  original  pur- 
chaser, must  present  to  and  leave  with  such 
purchaser,  or  the  officer  who  made  the  sale,  cer- 
tain evidence  of  his  right;  and,  among  other 
things,  a  copy  of  the  docket  of  the  judgment 
or  decree  under  which  he  claims  to  redeem, 
and  "an  affidavit  by  such  creditor,  or  his  at- 
torney or  agent,  of  the  true  sum  due  on  such 
judgment  or  decree  at  the  time  of  claiming 
such  right  to  purchase."  2  R.  S.,  373,  sec.  60. 
The  affidavit  was  required  for  the  double  pur- 
pose of  proving  that  the  party  is  in  truth  a 
creditor  and  has  a  right  to  make  the  applica- 
tion, and  to  enable  any  other  creditor  who  has 
a  right  to  purchase  from  him  to  ascertain  how 
much  he  is  required  to  pay.  The  sheriff  acted 
under  a  special  authority  conferred  on  him  by 
the  statute,  and  he  has  no  power  to  dispense 
with  any  of  its  requirements.  If  the  applica- 
tion of  Beard  had  been  made  to  the  relator,  he 
might  perhaps  have  waived  the  necessity  of 
producing  an  affidavit,  or  any  other  evidence  of 

NOTE.—  Sole  under  execution—  Sheriff  cannot  dis- 
pense with  any  statutory  requirement.  In  connection 
with  the  above  case  of  People  v.  Covell,  see  People 
v.  Sheriff  of  Broome,  19  Wend.,  87  :  Hall  v.  Thomas. 
27  Barb.,  55  ;  Waller  v.  Harris,  20  Wend.,  555. 
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the  right  to  acquire  his  title.  Had  he  consented 
to  relinquish  his  title  on  any  other  terms  than 
those  prescribed  by  law,  he  would  *not  [*6OO 
afterwards  be  permitted  to  question  the  valid- 
ity of  the  transaction.  But  the  sheriff  had  no- 
authority  other  than  that  with  which  he  had 
been  clothed  by  the  statute  ;  and  without  a 
substantial  compliance  with  its  provisions,  he 
could  neither  confer,  nor  could  Beard  acquire 
any  right  against  the  relator.  Dickenson  v. 
GiUOand,  1  Cow.,  481. 

Motion  granted. 

Explained— 10  Barb.,  172. 

Cited  in— 7  Hill,  93. 161 :  2  Hun,  508 ;  9  Barb.,  25 ;  2T 
Barb.,  68;  5  T.  &  C.,  45 ;  29  Mich.,  139. 


GILBERT  ET  AL.  v.  CORBIN  &  FOSTER. 

Practice — Cognovit — Death  of  Plaintiff— Entry 
of  Judgment. 

Where  a  cognovit  is  given  in  a  cause  in  which  there 
are  several  plaintiffs,  and  before  the  entry  of  the 
judgment  thereon  one  of  the  plaintiffs  dies,  the 
judgment  may  be  entered  in  the  names  of  the  orig- 
inal parties  at  any  time  within  two  terms  after  the 
giving  of  the  cognovit. 

It  is  not  necessary  in  such  case  to  obtain  the  pre- 
vious leave  of  the  court  to  enter  the  judgment. 

Citations -2  R.  8.,  387.  sec.  4 ;  Act,  17  Car.  II.,  ch. 
8 ;  1  R.  L.,  144,  sec.  5 ;  2  Tidd,  966 ;  1  Salk.,  401. 

A  COGNOVIT  was  given  in  February  last, 
and  in  May  judgment  was  entered  thereon 
in  the  names  of  the  original  parties.  In  March 
preceding,  one  of  the  plaintiffs  died,  but  his 
death  was  not  known  to  the  plaintiffs'  attorney 
at  the  time  of  the  entry  of  the  judgment.  The 
defendants  move  to  set  aside  the  judgment  and 
subsequent  proceedings  for  irregularity,  be- 
cause the  death  of  the  party  was  not  suggested 
on  the  record. 

By  the  Court,  Bronson,  J.  This  case  is 
provided  for  by  the  4th  section  of  the  Statute 
Concerning  the  Abatement  of  Suits  by  Death, 
which  declares  that  "After  a  verdict  shall  be 
rendered  in  any  action,  and  after  a  plea  of  con- 
fession in  any  suit  brought,  if  either  party  die 
before  judgment  be  actually  entered  thereon, 
the  court,  may,  within  two  terms  after  such  ver- 
dict or  plea,  enter  final  judgment  in  the  names 
of  the  original  parties."  2  R.  S.,  387,  sec.  4. 
The  judgment  was  entered  at  the  first  term 
after  the  death  of  Mr.  Walker,  and  the  statute 
expressly  authorized  it  to  be  done  "in  the  names 
of  the  original  parties."  The  former  statute 
on  this  subject  was  copied  from  the  Act  17  Car. 
2,  ch.  8;  and  although  it  did  not  provide  how 
the  judgment  should  be  entered,  *the  [*6O1 
practice  under  it  was  to  perfect  the  judgment 
as  though  the  party  were  alive.  1  R.  L.,  144, 
sec.  5;  2  Tidd,  966;  1  Salk.,  401. 

Although  the  words  are  that  the  court  may 
enter  judgment,  the  provision  was  made  for 
the  benefit  of  the  parties;  and  I  think  no  mo- 
tion for  leave  to  proceed  was  necessary.  It  is 
not  a  case  where  the  court  could  be  required  to 
exercise  its  discretion;  and  a  motion  would 
have  occasioned  useless  expense,  as  well  as  un- 
necessary delay.  The  plaintiffs  were  regular. 

Motion  denied. 

WEND.  18. 
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THE  PEOPLE,  ex  rel.  PLATNER,  v.  JONES. 
Quo  Warranto — Double  Pleading — Statute. 

The  Statute  of  Double  Pleading1, 2  R.  8.,  352,  sec.  9, 
does  not  apply  to  a  proceeding  by  Information  in 
nature  of  a  quo  warranto  ;  a  defendant,  therefore, 
in  such  a  case,  is  entitled  to  but  one  plea. 

The  provisions  of  2  R.  8.,  581,  et  seq.,  concerning 
informations,  do  not  change  their  character  from 
criminal  to  merely  civil  proceedings,  so  as  to  bring 
them  within  the  meaning  of  the  term  "action,"  as 
used  in  the  Statute  of  Double  Pleading. 

Whether  the  Statute  of  Double  Pleading  would 
apply  to  the  proceeding  by  suggestion  to  recover 
damages  after  judgment  of  ouster,  quaere. 

Citations— Stat.  4  Anne,  ch.  16: 1  R.  L.,  106, 109,  sees. 
5,6;  519,sec.9;  2  R.  8.,  352.  sec.9;  356.  sec.  27:  581, 
sees.  28,  29,  30 ;  582,  sees.  30,  31,  32,  33,  34 ;  4  Cow., 
95,  97, 101-123 ;  585,  sec.  48  ;  9  Wend.,  377  ;  Stat.  32.  Geo. 
III.,  ch.  58,  sec.  2;  8T.R..467;  2  Maule  &  8.,  71 ;  2R. 
8..  585,  see.  48. 

T)LEADING  to  an  information  in  nature  of  a 
L  quo  warranto.  An  information  with  two 
parts  having  been  filed,  charging  the  defend- 
ant with  intrusion  into  the  office  of  constable 
of  the  Town  of  Cherry  Valley,  Otsego  Co., and 
showing  title  to  the  office  in  the  relator,  the  de- 
fendant pleaded  four  pleas,  as  if  by  leave  of  the 
court,  under  the  Statute  of  Double  Pleadings, 
2  R.  S.,  352,  sec.  9. 

A  motion  was  now  made  that  all  the  pleas 
except  the  first,  or  such  other  one  as  the  de- 
fendant's attorneys  or  counsel  might  elect,  be 
stricken  out. 

Mr.  S.  Beardsley,  Atty  Gen.,  in  support 
of  the  motion,  referred  to  4  Cow.,  113,  n.,  and 
cases  cited,  as  showing  clearly  that  the  gen- 
eral Statute  of  Double  Pleading  did  not  extend 
to  this  case.  He  said  we  still  have  no  statute 
authorizing  double  pleas  in  a  case  of  this  kind. 
6O2*1  * Messrs.  M.  T.  Reynolds  and  L. 
Beardsley,  contra,  contended  that  whatever 
might  have  been  the  rule  previous  to  1830,  the 
Act  then  passed  concerning  an  information  of 
this  kind,  2  R.  8.,  581,  had  conferred  upon  it 
the  character  of  a  mere  civil  proceeding,  and 
brought  it  within  the  meaning  of  the  word  "ac- 
tion as  used  in  the  Statute  of  Double  Plead- 
ing. They  referred  to  several  sections  of  the 
former  Act,  especially  sees.  30,  87,  88,  46;  they 
also  cited  People  v.  Clark,  4  Cow.,  95. 

By  the  Court,  Cowen, ./.  The  motion  must 
be  granted.  The  common  law  rule  of  pleading 
still  prevails  in  respect  to  informations  in  nature 
of  a  quo  warranto.  Double  pleading  is  confined 
to  actions  strictly  so  called.  It  was  not  denied 
on  the  argument,  nor  can  it  be,  that  the  Stat- 
ute 4  Anne,  ch.  16,  from  which  1  R.  L.,  519, 
sec.  9,  was  taken,  and  which  was  carried  into 
2  R.  8.,  852,  sec.  9,  had  never  been  extended 
by  equitable  construction  to  these  informa- 
tions; although  it  is  agreed  by  the  books  that 
they  are,  in  usual  effect,  but  civil  remedies, 
The  form  is  criminal.  4  Cow.,  102,  n.,  and  au- 
thorities cited.  In  that  note,  ranging  from  p. 
101  to  128,  and  giving  a  detail  of  the  proceed- 
ings upon  authority,  as  far  as  I  was  able  to 
collect  it  at  the  time,  we  find  almost  everything 
except  form  to  verify  this  remark;  and  to  that 
may  be  added  People  v.  Clark,  4  Cow.,  95, 
which  held  that  this  proceeding  was  compre- 
hended in  our  general  rules,  regulating  the 
time  and  manner  of  pleading,  amending,  etc. 
All  this  was  while  it  retained  its  ancient  char- 
acteristics, excepting  a  few  slight  alterations 
merely  formal.  An  instance,  is  the  Statute  1 
WEND.  18. 


R.  L.,  108,  109,  sees.  5,  6,  declaring  the  form 
of  the  judgment  for  the  people,  and  giving 
execution  for  costs.  Nor  do  I  perceive  that 
the  Revised  Statutes  of  1830,  to  which  we  are 
referred  by  counsel,  has  done  anything  more 
— that  in  this  case  and  some  others,  the  infor- 
mation may  be  filed  of  course  by  the  Attorney- 
General,  that  it  may  be  followed  by  the  ordi- 
nary process  of  capias  ad  respondendum,  and 
the  defendant  be  held  to  bail  under  an  order, 
or  his  appearance  be  entered,  sees.  28-30,  in  2 
R.  S  .  581,  582,  are  the  changes  *main-  [*6O3 
ly  relied  upon.  Judgment  may  also  be  given 
upon  the  conflicting  claims  of  the  parties,  re- 
lator and  defendant,  the  one  ousted,  and  the 
other  restored,  where  a  proper  case  is  pre- 
sented. 2  R.  S.,  582,  sees.  30,  31.  By  People 
v.  Richardson,  4  Cow.,  97,  the  profession  were 
admonished  that  they  must  go  back,  in  con- 
ducting the  suit,  to  several  antiquated  forms 
and  unsettled  modes  of  proceeding,  which  by 
many  had  been  supposed  obsolete;  and  this 
was  especially  so  in  respect  to  original  and 
final  process.  By  the  Revised  Statutes  the  an- 
cient niceties  in  the  mode  of  compelling  an  ap- 
pearance are  removed,  the  judgment  enlarged 
and  simplified,  and  the  writ  of  seisure  dis- 
pensed with.  See  2  R.  S..  582,  sees.  32,  33.  The 
fine  is,  however,  retained,  and  may,  in  the  dis- 
cretion of  the  court,  be  imposed  to  any  extent 
not  exceeding  $2,000;  not  by  way  of  private 
compensation,  but  as  a  penalty  payable  into 
the  State  Treasury.  2  R.  S.,  585,  sec.  48.  So 
far  as  these  alterations  are  substantial,  I  con- 
fess they  appear  to  me  to  render  the  proceed- 
ings rather  more  comprehensive,  prompt  and 
rigorous  than  they  were  under  the  former 
practice;  and,  therefore,  their  criminal  aspect, 
so  far  from  being  softened  into  the  milder  feat- 
ures of  a  civil  action,  seems  to  be  rendered 
more  distinct.  People  v.  Manhattan  Co.,  9 
Wend.,  877,  was  a  case  upon  one  of  these  in- 
formations, filed  since  the  Revised  Statutes 
took  effect.  Yet  Sutherland,  J.,  agreed  that 
the  Statute  of  Double  Pleading  did  not  apply, 
and  said  that  the  proceeding  was  in  nature  of 
a  criminal  case.  He  denied  application  to  the 
Statute  Allowing  Double  Replications,  2  R.  S., 
856,  sec.  27,  and  referred  the  Attorney-Gen- 
eral's right  of  replying  in  that  way  to  the  com- 
mon law. 

Thus  far  the  prosecution  aims  at  the  double 
object  of  settling  the  conflicting  claims  of  in- 
dividuals, and  punishing  the  usurpation  by  a 
fine.  There  is  now  an  end  of  the  matter  so  far 
as  the  people  are  concerned,  and  I  confess  we 
are  furnished  with  a  consequential  proceeding 
by  the  Revised  Statutes,  Vol.  II..  p.  582,  sec.  84, 
et  *n{..  which  cannot  be  distinguished  from  an 
action  strictly  private,  by  anything,  unless  it 
be  the  mere  name.  The  judgment  may  bo,  as 
we  *have  seen,  not  only  that  the  de-  [*<M)4 
fendant  be  ousted,  but  that  the  relatnr  be  sub- 
stituted: and  in  the  principal  case,  as  well  as 
in  several  others,  wherein  this  information  lies, 
the  defendant  may  have  been  in  the  receipt  of 
fees  which,  at  common  law,  would  now  form 
the  subject  of  an  action  for  money  had  and  re- 
ceived. In  order  to  save  the  expense  and  deny 
of  an  original  action,  the  information  may  '"• 
so  framed,  and  it  is  HO  in  this  case,  as  to  warrnnt 
a  direct  adjudication  in  favor  of  the  rclator's 
right ;  and  upon  the  strength  of  this,  be  may 
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as  a  matter  of  course  take  the  oath,  and  on 
giving  security,  if  that  be  required,  enter  upon 
the  duties  of  his  ojfice.  2  R.  8.,  582,  sec.  32. 
He  may  then  file  a  suggestion,  in  nature  of  a 
declaration  for  the  fees  due  from  the  defend- 
ant, to  which  the  latter  may  plead.  A  trial 
may  be  had,  and  judgment  and  execution  may 
follow,  after  a  series  of  proceedings  to  be  con- 
ducted in  as  nearly  the  same  manner  as  on  a 
suggestion  for  inesne  profits,  consequent  to  a 
recovery  in  ejectment. 

The  counsel  very  correctly  spoke  of  this  lat- 
ter proceeding  as  an  action  in  every  sense. 
But  I  do  not  see  that  they  were  warranted  in 
urging  that  as  an  argument  for  the  right  to 
plead  double  to  the  information,  any  more  than 
they  would  have  been  before  the  statute,  in 
presenting  for  the  same  purpose  the  right  to 
an  action  for  money  had  and  received.  We 
have  not  yet  come  to  that  stage  of  the  proceed- 
ing; and  "although  I  do  not  perceive  that  the 
Statute  of  Double  Pleading  could  then  be  with- 
holden,  I  have  to  answer  with  the  Attorney- 
General  that  a  decision  on  the  point  would  at 
present  be  out  of  the  case. 

I  can  only  regret  that  by  rejecting  double 
pleading,  an  injury  might  possibly  arise  in  a 
case  like  the  one  presented  by  these  pleas.  The 
defendant  assumes  two  distinct  titles  to  the 
office  of  constable:  one  upon  an  ordinary  elec- 
tion, and  another  as  holding  over  upon  a  for- 
mer election  in  the  place  of  the  relatorwho  had 
been  chosen  as  his  successor,  but  had  refused 
to  serve.  Without  saying  that  either  title  as 
pleaded  here  is  good,  a  like  case  may  be  sup- 
posed in  which  to  avoid  a  formal  slip,  if  noth- 
ing more,  the  right  to  introduce  both  defenses 
would  subserve  the  ends  of  justice.  Double 
6O5*j  *pleading  is  allowed  in  England.  Stat. 
32,  Geo.  Ill,,  ch.  58.  sec.  2.  This  statute  is  re- 
cited in  a  note  to  Rex  v.  Autridge,  8  T.  R.,  467, 
and  construed  in  King  v.  Stokes,  2  Maule  & 
S.,  71. 

The  defendant  may,  if  he  prefer  it,  elect  to 
withdraw  all  his  pleas,  neither  of  which  taken 
separately  seems  to  be  a  full  and  formal  an- 
swer to  the  whole  information,  and  plead  a 
single  plea  covering  the  title  both  of  the  relator 
and  himself. 

Rule  accordingly. 
Cited  in— 111  U.  S.,  461 ;  22  Ohio  St.,  361. 


THE  PEOPLE,  ex  rel.  COMMERCIAL  INSUR- 
ANCE COMPANY  OF  THE  CITY  OF  NEW  YORK, 

v. 

THE  SUPERVISORS  OF  THE  CITY  AND 
COUNTY  OF  NEW  YORK. 

Moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital,  are  liable  to  taxa- 
tion, although  the  income  be  not  equal  to  the  ex- 
penditures of  such  companies  for  the  12  months 
preceding  the  taxation. 

Citations— 1  R.  8.,  416,  sec.  9 :  417,  sees.  11, 12, 13. 14 ; 
Act.  April  23,  1823:  p.  390,  395;  sees.  7,  14,  15;  Act, 
April  20, 1825 ;  2  R.  S.,  414,  sees.  1. 11-14. 

rpHIS  is  a  motion  for  a  peremptory  manda- 
J-  mm  against  the  Board  of  Supervisors  of 
the  City  and  County  of  N.  Y..  to  compel  them 
to  strike  from  the  tax  list  for  the  year  1835, 
and  from  the  warrant  of  the  collector,  the 
name  of  the  Commercial  Insurance  Company. 
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It  appears  from  the  return  of  the  Board  to 
the  alternative  mandamus  that  the  president  of 
the  Co.  filed  with  the  clerk  of  the  Board  an  af- 
fidavit stating  that  they  were  not  in  the  receipt 
of  any  profits  or  income,  nor  had  they  received 
any  for  the  then  last  12  months,  and  that  dur- 
ing that  period,  as  well  as  at  the  time  of  mak- 
ing the  affidavit,  the  property  of  the  Co. was  not 
equal  to  the  amount  of  capital  stock  paid  in. 
This  affidavit  was  presented  to  the  Board  of 
Supervisors  at  their  annual  meeting  in  1835, 
in  order  that  the  name  of  the  Co.  might  be 
stricken  from  the  assessment  roll,  and  no  tax 
imposed.  The  application  was  denied,  and 
the  Co.  assessed  $1,320. 

*Ey  the  Court,  Nelson,  J.  The  Stat-[*6O6 
ute  1  R.  S.,  416,  sec.  9,  provides,  that  if  the 
president  or  other  proper  officer  of  any  incor- 
porated Co.  named  in  the  assessment  roll.shall 
show  to  the  satisfaction  of  the  Board  of  Super- 
visors, at  their  annual  meeting.witbin  two  days 
from  the  commencement  thereof,  by  an  affida- 
vit of  such  officer  to  be  filed  with  the  clerk  of 
the  Board,  that  such  Co.  is  not  in  the  receipt 
of  any  profits  or  income,  the  name  of  such  Co. 
shall  be  stricken  out  of  the  assessment  roll, 
and  no  tax  shall  be  imposed  upon  it.  Though 
the  affidavit  shows  a  state  of  facts  literally 
corresponding  with  the  terms  of  this  section, 
it  was  conceded  on  the  argument  that  the  Co. 
had  been  in  operation  the  preceding  year,  and 
was  so  at  the  time  of  the  application  to  the 
Board;  and  that  the  affidavit  was  made  under 
the  ad  vice  and  belief  that  by  the  terms  "profits" 
or  "income,"  the  statute  intended  net  profit 
and  income.  The  president  did  not  mean  to 
swear  that  the  Co.  had  not  been  for  the  year 
and  was  not  at  the  time  in  the  receipt  of  any  in- 
come; in  other  words,  that  it  was  not  in  opera- 
tion. The  question  then  presented  before  the 
Board,  upon  the  affidavit,  involved  the  true 
construction  of  this  section:  whether,  by  the 
terms  "any  profit  or  income,"  the  Legislature 
intended  net  profit  and  income  or  not. 

The  first  Act  on  this  subject  was  passed  Apr. 
23,  1823.  Stat.  Sess.  1823,  p.  390.  The  14th 
sec.,  p.  395,  provides,  that  all  incorporated 
companies,  receiving  a  regular  income  from 
the  employment  of  capital,  shall  be  considered 
persons,  within  the  meaning  of  this  Act,  and 
assessed  accordingly.  The  section  then  goes  on 
and  prescribes  the  mode  of  levying  and  collect- 
ing the  tax  upon  the  real  and  personal  estate 
of  the  companies.  The  next  (and  section  15) 
gives  to  the  companies  their  election  to  pay  10 
percent,  upon  all  "dividends,  profits  or  in- 
come" made,  in  lieu  of  the  tax  before  directed. 
This  Act  was  amended  Apr.  20,  1825.  The  7th 
section  provided  for  the  payment  of  the  tax  by 
the  proper  officer  of  the  Co.,  and  for  a  deduc- 
tion to  the  amount  from  the  dividends  of  the 
stockholders;  it  also  provided  that  any  turn- 
pike or  bridge  Co.,  any  canal  Co.,  or  Co.  em- 
ployed wholly  or  principally  *in  man-  [*6O7 
ufacturing,  might  elect  to  pay  5  per  cent,  upon 
all  "  the  profits  or  income"  made  by  them;  but 
that  no  such  Co., whose  "net  income  or  profits" 
exceeded  five  per  cent,  on  the  capital  stock 
paid  in,  etc.,  should  have  this  privilege.  The 
15th  section  of  the  Act  of  1823  was  repealed, 
which,  of  course,  limited  the  privilege  of  com- 
mutation to  the  companies  above  specified. 
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The  1st  section  of  the  Revised  Act,  2  R.  8., 
414,  provides  that  "all  moneyed  or  stock  cor- 
porations deriving  an  income  or  profit  from 
their  capital,  shall  be  liable  to  taxation  on  their 
capital."  The  llth  section  gives  the  privilege 
to  all  companies  employed  wholly  or  principal- 
ly in  manufacturing,  and  all  marine  insurance 
companies,  whose  net  annual  income  shall  not 
exceed  5  per  cent,  on  the  capital  stock  paid  in, 
etc.,  to  commute  for  their  taxes  by  paying  5 
per  cent,  upon  such  net  income  made  during 
the  year.  Section  12th  exempts  from  taxation 
all  turnpike,  bridge  or  canal  companies  whose 
net  annual  income  shall  not  exceed  5  per  cent, 
on  the  capital  stock,  etc.  Section  13th  pre- 
scribes the  mode  of  ascertaining  whether  the 
net  annual  income  exceeds  or  falls  short  of  the 
5  per  cent.  The  proper  officer  shall  make  an 
affidavit  stating  the  capital  stock  paid  in  and 
secured  to  be  paid  in.  together  with  the  income 
and  profits,  and  the  total  expenditures  during 
the  preceding  year,  etc.  And  by  section  14th, 
the  proper  officers  of  each  Co.  electing  to  com- 
mute, must  also  make  an  affidavit  stating  the 
amount  of  such  net  income,  etc. 

It  is  apparent  from  the  various  provisions 
above  referred  to,  that  the  Legislature,  in  us- 
ing the  phrase  "any  profits  or  income,"  did 
not  intend  to  convey  the  same  idea  as  that  in- 
dicated by  the  words  "  net  income."  When- 
ever the  assessment  of  the  tax  is  made  to  de- 
pend upon  the  clear  profit  arising  from  the 
employment  of  the  capital  of  the  corporation, 
the  phrase  "net  annual  income"  is  used.  See  1 
R  8.,  416,  417,  sees.  11,  12,  14.  A  very  strik- 
ing illustration  of  the  meaning  of  the  Legisla- 
ture may  be  found  in  the  13th  section,  p.  417, 
which  prescribes  the  mode  of  ascertaining  net 
annual  income.  It  directs  the  "  income  and 
profits  "  and  the  total  expenditures  of  the  Co. 
«()8*]  for  the  year  to  be  stated  *in  the  affi- 
davit, which  is  to  be  delivered  to  the  assessors. 
By  these  data  the  assessors  can  readily  ascer- 
tain the  net  income  or  profits. 

In  all  the  discussions  of  the  assessment  law, 
we  are  not  aware  that  the  principle  was  ever 
advanced  or  defended,  that  taxation  of  capital 
should  depend  upon  the  question  whether  it 
had  been  profitably  employed  or  not.  Certain- 
ly no  such  rule  has  ever  been  applied  in  the  as- 
sessment of  individual  property.  The  injus- 
tice of  it  is  apparent.  It  would  be  taxing  the 
skill  and  industry  used  in  the  employment  of 
the  capital,  rather  than  the  capital  itself. 

The  Comptroller,  in  a  letter  of  instructions 
to  the  several  Boards  of  Supervisors,  Sep.  28, 
1826,  expresses  the  view  above  taken  of  the 
Statutes  of  1823.  1825,  and  there  has  been  no 
change  by  the  Revised  Statutes  upon  the  point 
in  question.  He  says  :  "  It  is  the  duty  of  the 
assessors  to  put  on  the  assessment  roll  not  only 
every  company  deriving  a  profit  from  its  busi- 
ness, but  every  company  deriving  an  incojne, 
even  if  this  income  is  much  less  than  its  ex- 
penses." 

Tho  preliminary  objections  taken  to  this  pro- 
ceeding, namely:  that  the  court  could  not  in- 
terfere in  this  summary  way,  consistent  with 
the  exercise  of  the  discretion  of  the  Board,  un- 
der the  1st  section  above  cited,  or  require  them 
to  do  an  act  which  seems  not  to  be  within  their 
power,  would  probably  have  been  sufficient  to 
deny  the  motion;  but  we  have  looked  into  the 
WBND.  18. 


merits  at  the  request  of  the  counsel,  and  put 
the  case  upon  that  ground. 

Cited  in— 86  N.  Y.,  55 ;    16  Hun,  198 ;  1  Abb.  Pr.,  18 ; 
4  E.  D.  S..  691. 


Ex  PARTE  FISHER 

V. 

NEW  YORK  COMMON  PLEAS. 

The  defense  of  fraud  in  obtaining  a  covenant,  is 
not  established  by  proof  of  the  violation  of  a  prom- 
ise made  by  the  covenantee  at  the  time  of  the  'exe- 
cution of  the  covenant. 

Citations— 10  Wend.,  285;  1  Rawle,  311,  314,  315. 

MOTION  for  a  mandamus.  The  relator 
moved  for  a  mandamus  to  the  N.  Y.  C.  P., 
commanding  them  to  vacate  a  rule  for  a  new 
trial,  granted  by  them  in  a  cause  prosecuted  by 
one  Me  Wade  against  the  relator.  The  action 
*was  covenant  for  rent  due  on  an  agree-  [*6O9 
ment  under  seal.  The  defendant  executed  the 
agreement  as  a  surety  for  the  lessee,  who  en- 
tered and  held  for  three  or  four  months.  The 
defendant  had  given  notice  with  a  plea  of 
nan  estfactum,  pursuanj  to  the  Statute  2  R.  8., 
406,  sees.  77,  78,  that  he  would  impeach  the 
instrument  on  the  trial  as  obtained  by  fraud; 
and  proved  that  the  premises,  a  dwelling- 
house,  were  much  out  of  repair;  that  a  prop- 
osition was  made  to  the  plaintiff  after  he  had 
procured  the  agreement  to  be  drawn,  to  insert 
a  clause  obliging  him  to  make  the  necessary  re- 
pairs. He  had  assented  that  this  should  be  a 
part  of  the  agreement  before  he  had  caused  it 
to  be  drawn.  It  appeared  that  the  repairs  were 
important;  and  the  kind  of  repairs  were  specifi- 
cally mentioned.  To  the  proposition  for  insert- 
ing the  covenant,  on  his  producing  the  draft, 
the  plaintiff  objected,  saying  his  word  was  as 
good  as  his  bond.  It  was  then  executed,  but  he 
neglected  the  more  important  repairs,  and  the 
premises  were  left  in  an  untenantable  condi- 
tion. The  jury  found  for  the  defendant.  The 
C.  P.  granted  a  new  trial.  One  ground  which 
they  took  among  others  was,  that  fraud  in 
avoidance  of  a  written  contract  related  to  mat- 
ters of  fact;  and  not  to  false  promises  as  to 
what  the  party  would  do. 

By  the  Court,  Cowen.  J.  Without  inquir- 
ing whether  this  be  a  case  for  a  mandamus, 
within  People  V.Superior  Ct.  ofN.  Y.,  10  Wend., 
285,  I  am  satisfied  the  motion  must  be  denied 
on  the  merits.  The  new  trial  was  granted  on 
several  grounds:  but  the  main  one  was  clearly 
sufficient.  Fraud  cannot  be  predicated  of  a 
promise  not  performed,  for  the  purpose  of 
avoiding  a  written  instrument,  or  a  bargain  of 
any  kind.  This  case  is  no  more.  A  contrary 
doctrine  would  avoid  almost  every  contract  for 
the  breach  of  which  a  suit  is  to  be  brought. 

It  is  said  here  was  an  intention  not  to  per- 
form, and  a  drawing  in  of  a  party  to  sign  and 
seal,  by  a  delusive  promise  of  performance, 
with  a  fraudulent  intent  to  leave  the  premises 
out  of  repair.  I  have  only  to  say  that  the  tenant 
and  defendant  below  were  content  to  lake  the 
plaintiff's  *word.  If  that  was  not  legal  (*C$  1 0 
iy  obligatory,  then  there  has  been  a  mistake  of 
the  law  ;  but  the  defendant  could  not  set  that 
up  for  a  fraud.  If  the  promise  was  valid,  a 
cross-action  will  He;  buta  breach  of  this  prom- 
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ise  cannot  come  in  by  way  of  set-off.  It  was 
not  offered  in  that  view,  nor  is  it  now  pretend- 
ed; nor  is  it  insisted  on  by  way  of  recoupment 
of  damages,  nor  was  it  so  presented  to  the  jury. 
It  was  left  to  them  whether  here  was  a  fraudu- 
lent drawing  in  of  the  defendant  to  sign  a  paper 
fraudulently  drawn,  on  a  fraudulent  promise. 
If  so,  they  were  told  the  covenant  was  void. 
Another  ground  of  defense  having  also  been 
submitted  to  them,  we  cannot  say  how  they 
found  on  this  branch  of  the  case;  but  had  they 
found  what  is  called  fraud  here,  it  would  not 
have  avoided  the  agreement. 

The  case  of  Com.,  for  the  use  of  MisJiey  v. 
Brenneman,  1  Rawle,  311,  will  be  found  in 
point  to  the  ground  which  was  taken  by  the 
C.  P.  I  refer  particularly  to  the  argument  of 
Rogers,  J.,  at  pp.  314,  315,  as  fully  illustrating 
the  impropriety  of  christening  promises  of  this 
kind. by  the  name  of  fraud.  The  authority  of 
that  case  is  the  better,  because  it  will  be  seen 
by  looking  into  the  previous  reports  of  Pa., 
that  the  law  now  recently  introduced  by  our 
Revised  Statutes  placing  sealed  contracts  here 
on  the  same  footing  with  simple  contracts  in 
respect  to  impeachment  for  fraud  and  want 
and  failure  of  consideration,  has  long  formed 
a  part  of  the  law  of  that  State  ;  and  that  the 
judges  there  have'had  much  occasion  to  think 
and  act  upon  it.  In  the  case  cited,  the  counsel 
were  very  ingenious  in  varying  their  proposi- 
tion so  as  to  get  what  they  called  the  fraudu- 
lent promise,  which  formed  the  consideration 
of  the  sealed  instrument,  before  the  jury ;  but 
the  court  would  not  let  it  go  there  in  any  form. 

The  motion  must  in  this  case  be  denied. 

Cited  in— 40  Barb.,  516 ;  51  How.  Pr.,  71 ;  1  Abb.  Pr.. 
24;  4  E.  D.  S.,  697;  16  Minn.,  156. 


« 1 1*]          *BIXLY  v.  MEAD. 

Where  property  worth  $1,000  was  struck  off  at  a 
sheriff's  sale  for  a  trifling:  sum,  and  it  was  shown 
that  the  plaintiff  in  the  execution  had  been  disap- 
pointed in  the  attendance  of  an  agent,  and  that  the 
defendant  was  insolvent,  the  sale  was  set  aside  and 
a  re-sale  ordered. 

IN  this  case  property  worth  $1,000  was  bid  in 
at  a  sheriff's  sale  by  a  relative  of  the  defend- 
ant, for  the  trifling  sum  of  $26.  The  plaintiff  ap- 
plied to  the  court  to  set  aside  the  sale  and  or- 
der a  re-sale.    The  plaintiff  had  employed  an 
agent  to  attend  the  sale  and  bid  In  the  prop- 
erty,  but  the  agent  had  forgotten  to  attend. 
The  defendant  is  insolvent. 
The  motion  was  granted. 

Cited  in-27  Hun.  606 :  8  How.  Pr.,  81 ;  13  How.  Pr., 
557;  48  How.  Pr.,  87 ;  38  Super.,  54;  7  Ben.,  535;  20 
Kan.,  690. 


Ex  PARTE  HAYNES,  Proceeded  against  as  a 
Non-resident  Debtor. 

Proceedings  under  Statute  against  Non-resident 
Debtor — Affidavit —  Attachment  —  Temporary 
Injunction. 

In  a  proceeding-  under  the  Statute  Agrainst  a  Non- 
resident Debtor,  an  affidavit  of  witnesses  that  they 
are  informed  and  believe  that  the  debtor  is  a  non- 
resident, is  not  sufficient  to  authorize  the  issuing-  of 
an  attachment ;  and  where  an  attachment  was  is- 
sued upon  such  an  affidavit,  it  was  set  aside.althoug-h 
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the  party  proceeded  against  did  not  even  alleg-e  that 
he  was  a  resident  of  the  State. 

So,  it  seems,  that  an  affidavit  of  information  and 
belief  of  threatened  waste  is  not  sufficient  to  au- 
thorize even  a  temporary  injunction. 

Citations— Beames,  Ne  Exeat,  24;  2  Ves.,  96; 8  Ves., 
597 ;  7  Ves.,  410,  417 :  11  Ves.,  54 ;  16  Ves.,  470 ;  1  Dick., 
380 ;  8  Bro.  Ch.,  370 ;  1  Dowl.  &  R.,  97 ;  2  Wend.,  298  ; 
9  Johns.,  75 ;  1  Com.,  40 ;  2  R.  8.,  3,  sec.  5 ;  Sess.,  1831, 
p.  404,  sees.  34,  35;  14  Wend.,  237;  13  Wend.,  46;  10 
Wend..  420. 

PROCEEDINGS  under  the  Statute  Against 
-L  Absconding,  Concealed  and  Non-resident 
Debtors.  An  attachment  was  issued  under 
this  statute,  2  R.  S.,  3,  sec.  1,  sub.  2,  against 
the  property  of  C.  Y.  Haynes,  as  a  non  resi- 
dent debtor.  The  application  of  the  creditor 
was  accompanied  by  an  affidavit  of  two  disin- 
terested persons,  who  stated  in  the  same  that 
they  were  informed  and  believed  that  Haynes 
resided  out  of  this  State. 

Mr.  I.  Williams  moved  to  set  aside  the  at- 
tachment and  all  subsequent  proceedings,  on 
the  ground  of  the  insufficiency  of  the  affidavit 
of  the  witnesses.  He  contended  that  the  appli- 
cation *for  the  attachment  was  wholly  [*612 
defective  in  not  complying  with  the  require- 
ments of  the  statute,  that  the  facts  and  circum- 
stances upon  which  the  application  is  founded 
must  be  stated.  He  cited  2  R.  S.,  3,  sec.  5;  9 
Wend.,  295,  298;  1  R.  L.,  157,  163.  sec.  23;  2 
R.  S.,  230,  sec.  28;  13  Wead.,  46;  14  Id.,  237; 
Statute  Manual,  237. 

Mr.  M.  T.  Reynolds,  for  the  creditor,  re- 
lied on  the  decision  of  this  court  in  Ex  parte 
Fitch,  2  Wend.,  298,  as  decisive  against  the 
motion;  all  that  the  witnesses  said  in  that  case 
was  that  they  believed  the  debtor  resided  out 
of  the  State.  The  Statute,  1  R.  L.,  163,  sec. 
23,  required  "  proof  by  two  witnesses,  to  the 
satisfaction  of  the  judge,"  of  non-residence 
Naked  belief  was  received  as  proof.  Here  is 
both  information  and  belief.  Even  now  the 
debtor  does  not  pretend  that  he  was  a  resident 
of  this  State. 

By  the  Court,  Cowen,  J.  There  is  no  branch 
of  the  law  of  evidence  in  which  the  cases  are 
so  far  from  consistency  as  they  appear  to  be 
in  respect  to  the  amount  of  proof,  or  even  what 
shall  be  considered  proof,  for  the  purposes  of 
these  ex  parte  applications  for  process.  A  tem- 
porary injunction  used  to  be  very  commonly 
issued  on  the  party's  own  oath  of  mere  infor- 
mation and  belief  that  waste  was  committed  or 
threatened.  It  was  formerly  thought  that  to  ob- 
tain a  ne  exeat,  it  was  enough  for  the  plaintiff  to 
swear  to  his  belief  that  the  defendant  was  go- 
ing abroad.  Beames,  Ne  Exeat,  24;  Ruxsett  v. 
Ashby,  2  Ves.,  96;  and  see  Chapeaurogue  v. 
Carteaux,  in  a  note  to  Amsinck  v.  Barclay,  8 
Ves.,  597.  "  But,"  says  Mr.  Beames,  "  the  ex- 
treme vagueness  of  that  rule  has  been,  and  that 
very  properly,  qualified  by  later  decisions,  and 
it  is  now  held  that  the  affidavit  to  obtain  this 
writ  must  be  positive  as  to  the  defendant's  in- 
tention to  go  abroad,  or  to  his  threats  or  dec- 
larations to  that  effect,  or  to  facts  evincing  it." 
Oldham  v.  Oldham,  7  Ves. ,  410;  Etches  v. Lance, 
7  Id.,  417;  Amsinck  v.  Barclay,  8  Id.,  597;  Han- 
nay  v.  M'Entyre,  11  Id.,  54;  Jones  v.  Alphesin, 
16  Id.,  470;  and  see  Taylor  v.  Leitch,  1  Dick, 
380,  and  Sherman  v.  Sherman,  3  Bro.  Ch. ,  370. 
And  *Ld.  Eldon  has  said  he  would  [*613 
never  grant  an  injunction  against  waste,  on 
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an  affidavit  of  belief  that  the  defendant  was 
going  to  cut  timber,  Etches  v.  Lance,  7  Ves., 
417,  and  Hannay  v.  M'Entyre,  11  Id.,  54,  nor 
that  the  complainant  was  credibly  informed 
the  defendant  intended  to  commit  waste.  Han 
nay  v.  M'Entyre,  11  Ves.,  54.  Yet  an  affidavit 
made  before  a  common  magistrate  that  the  de- 
ponent "has  reason  to  suspect  that  several  trees 
•or  parts  of  trees  have  been  stolen  from  the 
King's  forest  of  Hainault,  and  that  they  are 
•carried  to  the  premises  of  John  Smith,  carpen- 
ter, of  Chigwell  row,  and  there  concealed." 
was,  after  much  debate  and  great  reflection  by 
the  K.  B.,  unanimously  holden  to  be  a  good 
affidavit  for  the  purpose  of  a  search-warrant 
as  for  stolen  goods;  that  is  to  say,  it  was  held 
sufficient  to  give  the  magistrate  jurisdiction. 
This  was  as  late  as  1822,  in  Eteee  v.  Smith,  1 
Dowl.  &  R. ,  97,  on  error  from  the  C.  P.  In 
Ex  parte  Fitch,  2  Wend.,  298,  this  court  held 
that  an  affidavit  of  belief  by  two  witnesses  that 
the  debtor  resided  out  of  the  State  was  suffl- 
-cient  to  warrant  an  attachment  under  the  Non- 
resident Debtor  Act  as  it  then  stood;  and  ac- 
cording to  the  cases  which  I  have  cited,  it  will 
be  seen  that  this  was  going  no  further  than  the 
Court  of  Chancery  formerly  went  in  regard  to 
like  applications,  nor  so  far,  I  think,  as  the  K. 
B.  and  C.  P.  both  went  in  EUee  v.  Smith.  My 
great  difficulty  always  was  in  relation  to  this 
general  judicial  kind  of  affidavit,  to  see  that  it 
amounted  to  any  proof  at  all.  This  court  for- 
merly said  that  when  a  statute  requires  proof, 
for  instance  to  obtain  a  warrant  from  a  justice, 
it  meant  legal  evidence.  Accordingly  a  statute 
requiring  a  plaintiff  to  "  prove  to  the  satisfac- 
tion of  a  justice  that  the  defendant  was  about 
to  depart,"  etc..  could  not  be  satisfied  with  the 
plaintiff's  own  oath,  because  that  was  not  com- 
petent evidence.  To  warrant  that,  the  statute 
must  be  express.  Brown  v.  Hinchman,9  Johns. , 
75.  Forming  my  own  notions  of  legal  evidence 
mainly  at  NuiPriu*,  it  was  always  difficult  for 
me  to  perceive  upon  what  ground  a  piece  of 
evidence,  which  would  never  be  thought  of 
there  as  competent,  could  be  received  in  anoth- 
er court  professing  to  proceed  by  the  same 
014*]  rules,  and  acted  *upon  as  sufficient  to 
sustain  any  proceeding.  Who  ever  heard  of  a 
witness  being  allowed,  before  a  jury,  to  ex- 
l>n---  his  naked  belief,  or  information,  or  that 
he  had  reason  to  suspect?  On  objection,  such 
proof  would  never  be  received  as  even  compe- 
tent, much  less  as  sufficient  to  be  relied  on  for 
any  purpose.  The  same  rule  in  respect  to  ex 
parte  applications  for  a  nf  exeat  and  injunction 
is  strongly  enforced  and  illustrated  by  Ld.  El- 
don  in  the  cases  which  I  have  cited  from  Vesey. 
I  collect  from  those  cases  that  he  would  con- 
aider  belief,  or  information  and  belief,  alto- 
gether incompetent.  That  there  are  exceptions 
to  the  rule,  however,  seems  equally  well  es- 
tablished; and  in  addition  to  the  cases  already 
•cited  we  have  Qrumon  v.  Raymond,  \  Conn., 
40,  decided  by  a  very  learned  court.  It  was 
there  held,  or  rather  the  doctrine  was  laid 
•down  obiter  bv  Reeve,  ''//.  •/. .  that  swearing  to 
a  strong  suspicion  of  the  concealment  of  good* 
in  a  certain  place,  accompanied  with  positive 
proof  of  their  having  been  feloniously  stolen, 
would  authorize  a  warrant  to  search  in  the 
place  thus  suspected. 

The  former  statute  giving  an  attachment 
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against  the  goods  of  non-residents  "required 
proof  to  the  satisfaction  of  the  judge."  On 
such  a  statute,  with  the  high  authorities  to 
which  I  have  referred  before  me,  I  think  I 
should  not  hesitate  in  receiving  the  oath  of 
mere  belief;  but  that  statute  no  longer  remains 
to  us.  Dissatisfied,  it  seems,  with  its  construc- 
tion in  the  case  Ex  parte  Fitch,  the  Legislature 
have  demanded  that  "  the  facts  and  circum- 
stances to  establish  the  grounds  "  of  the  appli- 
cation should  be  proved  by  two  witnesses.  2 
R.  S.,  3,  sec.  5.  The  same  learned  judge  (the 
late  Ch.  J.  Savage)  who  delivered  the  opinion 
of  this  court  in  The  matter  of  Fitch,  has  re- 
cently taken  a  leading  part  in  construing 
another  statute,  which  requires  facts  and  cir- 
cumstances to  warrant  an  attachment  by  a 
justice  of  the  peace.  Stat.,  sess.  1831,  p.  404, 
sees.  34,  35.  The  affidavit  was  of  belief  mere- 
ly that  the  debtor  was  about  to  remove  fraud- 
ulently, etc.  The  court  held  the  affidavit  in- 
sufficient. The  Chief  Justice  said:  "The  plaint- 
iff's own  belief  is  neither  a  fact  nor  a  circum- 
stance upon  which  the  justice  can  exercise  his 
judgment.  It  is  not  sufficient  that  the  plaintiff 
*is  satisfied;  the  justice  must  be  satis-  [*615 
fled  from  proof  of  facts  and  circumstances,  not 
the  belief  of  anyone."  The  learned  judge  then 
goes  into  a  course  of  illustration  to  show  what 
would  satisfy  the  statute.  I  will  only  say  of 
these,  that  they  must  strike  any  mind  which 
has  been  accustomed  to  judge  upon  the  gen- 
eral rules  of  evidence  with  great  force,  and 
they  accord,  so  far  as  they  go,  with  Ld.  El- 
don's  remarks  in  cases  of  ne  exeat.  Smith  v. 
Luce,  14  Wend.,  237.  In  a  similar  case,  mere 
belief  was  held  insufficient  to  confer  jurisdic- 
tion. Loder  v.  Phelps,  13  Wend.,  46. 

But  the  deponents  are  informed,  and  infor- 
mation is  said  to  be  a  fact  or  circumstance. 
That  is  indeed  so.but  we  are  now  upon  ground 
where  we  must  have  regard  to  the  relevancy- 
of  evidence  as  well  as  its  competency  in  other 
respects.  Information, which  is  another  word 
for  "hearsay,"  is  generally  not  evidence.  There 
are  exceptions  to  the  rule,  as  if  it  come  from 
the  party  against  whom  it  is  adduced,  or  be 
elicited  on  diligent  inquiry  as  to  residence,  etc. ; 
but  the  party  offering  it  must  show  that  it  comes 
within  the  exception.  For  aught  we  know,  the 
witnesses  may  have  been  informed  by  the  party 
who  made  the  application.  In  Hannay  v.  M'En- 
tyre Ld.  Eldon  said  :  "The  affidavit  represent- 
ing belief  upon  information,  the  court  should 
know  the  particulars  of  that  information  ;  the 
person  giving  the  information  can  state  the 
ground  of  it. "  In  short,  any  kind  of  informa- 
tion that  we  can  imagine  would  satisfy  such 
an  affidavit  as  was  presented  in  this  case.  To 
receive  it,  would  be  a  complete  evasion  of  the 
statute.  An  affidavit  for  a  justice's  attachment, 
much  more  full  as  to  information  than  this, was 
holden  insufficient  on  certiorari  In  Tollman  v. 
Bigelow.  10  Wend.,  420. 

On  the  whole,  I  feel  no  difficulty  in  saying 
that  the  affidavits  in  this  case  are  not  sufficient 
to  sustain  the  attachment.  No  excuse  is  given 
for  their  being  so  very  vague  and  unsatisfac- 
tory. Ordinarily,  the  mere  question  of  resi- 
dence is  one  to  which  many  persons  can  speak, 
from  circumstances  at  least.  It  is  not  like  the 
case  of  absconding  or  fraudulent  concealment 
of  goods;  nor  can  I  give  any  effect  to  the  argu- 
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ment,  In  such  a  case,  that  non-residence  is  not 
616*]  denied;  *the  onus,  of  course,  lies  with 
the  applicant ;  and  though  in  a  case  of  fraud, 
where  difficulty  in  obtaining  full  proof  fre- 
quently exists,  that  might  be  a  reason  for  ex- 
cusing from  costs,  I  see  nothing  of  that  sort 
here. 

The  motion  must  be  granted,  with  costs. 

Cited  in-4  Hill,  601;  5  Hill.  611;  1  N. Y.,336;  52  N.Y.. 
414:  7  Lans.,  134;  30  Hun.  572;  5  Barb.,  579:  7  Barb.,191, 
255,  660: 15  Barb..  295;  5  How.  Pr.,  46;  13  How.  Pr.,352, 
355;  17  How.  Pr.,  561;  9  Abb.  Pr.,  197;  2  Daly,  413;  2  Co. 
R..  92: 3  Co.  R.,  74. 


SHORKE  v.  CHARLES. 

Action  of  Case  —  Trespass— Statute  —  Nominal 
Costs — Jurisdiction  of  Justice. 

Where  a  plaintiff  brought  an  action  in  this  court 
of  case,  under  the  Statute  2  R.  S.,  553,  sec.  16,instcad 
of  trespass  for  an  injury  to  the  person,  and  in  his 
declaration  added  counts  for  a  malicious  prosecu- 
tion, and  on  the  trial  gave  evidence  under  all  the 
counts  which  was  submitted  to  the  jury,  who  found 
a  general  verdict  on  all  the  counts  in  favor  of  the 
plaintiff  for  g40  damages;  it  was  held.that  the  plaint- 
iff was  entitled  only  to  nominal  costs  on  the  count 
for  the  injury  to  his  person,  and  that  the  defendant 
was  entitled  to  full  costs  of  defense  on  all  the 
counts. 

To  have  prevented  this  result,  the  plaintiff  should 
have  brought  his  action  for  the  malicious  prosecu- 
tion in  the  C.  P. 

Although  the  Revised  Statutes  allow  an  action  on 
the  case  to  be  brought  at  the  election  of  the  party, 
instead  of  trespass,  in  all  cases  of  injury  to  the  per- 
son, still  a  justice  of  the  peace  has  not  jurisdiction 
of  such  action  when  brought  for  such  cause. 

Citations— 2  R.  S..  225,  sec.  3,  sub.  2;  226,  sec.  4,  sub. 
3 :  553,  sec.  16;  613,  sec.  6,  8;  014,  615.  sec.  16;  617,  sec. 
26,  sub.  2;  14  Johns..  432;  2  H.  Bl..  531;  1  Saund..  246,  n. 
8;  Halleck,  Law  of  Costs,  31-38;  12  Wend.,  38,  288,  n.;  1 
Johns.  Cas.,  162. 

rpHE  declaration  in  this  case  contained  one 
J-  count  in  trespass  on  the  case  for  an  assault  and 
battery,  under  the  2  R.  S.,  p.  553,  sec.  16,  which 
authorizes  case  instead  of  trespass,  at  the  elec- 
tion of  the  party,  in  all  cases  of  injury  to  the 
person,  personal  property  or  rights  of  another, 
or  to  his  servant,  child  or  wife,  for  which  an 
action  of  trespass  may  by  law  be  brought. 
There  were,  beside,  two  counts  for  a  malicious 
prosecution  in  the  same  declaration.  On  issue 
upon  these  counts,  the  cause  went  to  trial  at 
the  Allegany  Circuit  in  Sep.  ,1836,  and  the  ver- 
dict was  $40  for  the  plaintiff  generally  on  all 
the  counts — evidence  being  given  under  all  of 
them,  and  all  being  submitted  in  charge  to  the 
jury. 

The  question  was  now  submitted  to  the 
court,  whether  the  plaintiff  was  entitled  to  costs, 
and  if  so,  to  what  amount;  or  whether  he  must 
pay  costs  to  the  defendant. 
617*]  * Messrs.  Angel  and  Grover,  for 
plaintiff. 

Mr.  R.  Haight,  for  defendant. 

By  the  Court,  Co  wen,  J.  It  is  insisted  that 
a  justice  had  jurisdiction  of  the  matter  in  the 
first  count.  He  has  jurisdiction  of  actions  on 
the  case,  2  R.  S.,  225,  sec.  3,  sub.  2,  but  not  of 
an  action  of  assault  and  battery.  Id.,  226,  sec. 
4,  sub.  3.  These  words  generally  mean  tres- 
pass for  an  assault  and  battery  and,  indeed, al- 
ways meant  that,  till  the  Statute  2  R.'S.,  553, 
sec.  16,  which  gives  an  election  of  trespass  or 
case.  An  action  of  assault  and  battery  may 
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now  as  well  mean  case  as  trespass.  I  am  aware- 
that  the  older  statutes  contained  sim-ilar  words 
of  restriction  on  the  jurisdiction  of  the  justice^ 
and  yet  the  party  injured  might,  where  the  as- 
sault was  not  willful,  sue  in  an  action  on  the 
case  before  a  justice  at  his  election.  But  there 
he  waived  the  injury  for  the  assault  and  bat- 
tery, and  relied  on  the  negligence  only.  Blin 
v.  Campbell,  14  Johns.,  432.  An  action  on  the 
case  under  the  statute  goes  for  all  injury  direct 
and  consequential,  to  as  great  an  extent  as 
would  the  action  of  trespass.  It  is  then  plain- 
ly comprehended  within  the  words  "action  of 
assault  and  battery,"  and  is  plainly  without  the 
jurisdiction  of  a  justice  ;  and  the  plaintiff,  if 
the  recovery  stood  on  the  first  count  alone, 
would  be  entitled  to  as  much  costs  as  damages. 
2  R.  S.,  613,  sec.  6,  8.  But  counts  for  mali- 
cious prosecution  are  joined.  Evidence  was  giv- 
en under  all,  and  the  verdict  is  general.  Under 
these  latter  counts,  if  they  had  stood  alone, the 
defendant  would  be  entitled  to  costs.  2  R.  S., 
613-615. 

The  case  then  comes  to  this  :  a  joinder  of 
three  counts.and  general  verdict  for  the  plaint- 
iff on  all  the  counts  to  $40.  One  of  the  counts 
standing  alone,  such  a  finding  would  by  the 
statute  carry  $40  costs  ;  on  the  others,  by  the 
statute,  if  they  were  alone,  the  plaintiff  must 
pay  costs.  It  is  impossible  to  separate  them, 
and  say  that  the  verdict  was  on  one  or  the 
other.  In  construction  of  law,  damages  are 
given  under  all  three  upon  each  class,  which 
would  carry  costs  different  ways;  and  the  ques- 
tion is, which  shall  control.  There  is  *no  [*O  1 8 
provision  in  the  statute  which  reaches  this  case. 
The  26th  sec.,  sub.  2,  2  R.  8.,  617,  does  not  ap- 
ply; for  there  is  no  finding  in  favor  of  the  de- 
fendant. Nor  is  there  any  finding  on  any  dis- 
tinct or  different  issues,  if  any  could  be  said  to- 
have  been  joined.  The  16th  sec.,/rf.,615,comes 
the  nearest  to  it.  According  to  that,  if  the 
plaintiff  do  not  recover  a  sufficient  sum  to  car- 
ry any  costs,  he  shall  pay  costs.  But  he  has 
recovered  something  on  the  first  count,  which, 
carries  some  costs,  though  we  cannot  see  how 
much. 

We  are  referred  to  Spalbergh  v.  Walrod,  1 
Johns.  Cas.,  162.  I  collect  from  that  case  that 
there  was  but  one  count,  which  was  in  trespass 
quare  domumfregit  and  far  an  assault  and  bat- 
tery on  the  daughter  and  debauching  her,  pei' 
quod  servitium  amisit.  The  verdict  was  $10  for 
the  plaintiff  generally.  The  statute  gave  full 
costs,  both  in  trespass  quare  clausumfregit  and 
assault  and  battery,  where  the  recovery  exceed- 
ed 40s.  It  was  insisted  that  the  plaintiff  was 
not  entitled  to  costs,  because  the  action  was  in 
its  nature  an  action  on  the  case, in  which  more 
than  $50  were  necessary  to  carry  costs.  Lans- 
ing, Ch.  «7.,said,  one  of  the  injuries  complained 
of  is  the  breaking  of  the  plaintiff's  house;  and 
of  this  the  defendant  is  found  guilty  by  the 
verdict.which  is  general,  and  applies  to  all  the 
matters  charged  in  the  declaration.  The  court, 
therefore,  gave  full  costs.  The  action  was,  in 
legal  construction,  trespass  on  land,  laying  all 
the  other  facts  as  matters  in  aggravation.  The- 
recovery  was  therefore  of  40s.  for  trespass, 
within  the  statute. 

There  is  an  English  statute  which,  as  con- 
strued by  the  courts,  gives  full  costs  to  the 
plaintiff  in  slander  for  special  damage,  where- 
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he  recovers  at  all;  but  where  the  words  are  ac- 
tionable, he  must  recover  more  than  40s.  or  he 
can  have  no  more  costs  than  damages.  On  a 
declaration  containing  both  classes  of  counts, 
it  is  plain,  from  the  cases,  that  on  a  general 
verdict  upon  both  in  his  favor  for  any  sum, 
the  plaintiff  would  have  full  costs.  But  the 
reason  there  is,  that  the  recovery  of  even  nom- 
inal damages  on  the  count  for  special  damage 
gave  him  full  costs  to  be  taxed;  and  he  had  got 
something  by  the  general  verdict.  The  measure 
was  not  material.  Sarnie  v.  Jardine,  2  H.  Bl., 
619]  *531;  1  *Saund.,246,  n.  8;  Hall.  Law  of 
Costs,  31-38,  and  cases  cited.  The  principle  of 
those  cases  would  carry  costs  in  favor  of  the 
plaintiff  here,  if  it  were  not  that  the  count  on 
which  costs  are  to  go,  is  connected  with  others 
upon  which  the  defendant  is  entitled  to  his 
costs.  In  those  cases,  the  court  could  see  that 
the  plaintiff  was  entitled  to  something  on  all 
the  counts;  and  it  was  not  material  what  as  to 
the  counts  or  words  actionable  in  themselves, 
so  long  as  they  could  see  a  recovery  upon  one 
count  which  would  carry  full  costs. 

Separating  the  causes  of  action  here,  the  ut- 
most we  can  say  for  the  plaintiff  with  certain- 
ty is,  that  he  holds  a  verdict  for  nominal  dam- 
ages on  his  count  for  the  assault  and  battery. 
For  aught  we  know,  all  other  damages  were 
given  for  the  malicious  prosecution.  Savile  v. 
Jardine,  2  H.  Bl.,  531.  On  the  other  hand,  con- 
sidering the  defendant  as  standing  upon  his 
rights  in  respect  to  the  counts  for  a  malicious 
prosecution,  he  is  entitled  to  full  costs.  To  ob- 
tain costs  for  that  cause  of  action  on  his  present 
recovery,  which  is  less  than  $50,  the  plaintiff 
should  have  gone  to  the  C.  P.,  2  R.  8.,  613.614; 
and  it  behooved  him  to  do  that  if  he  would  es- 
cape the  payment  of  costs  to  the  defendant. 
Id.,  613-615.  Such  a  separation  of  the  causes 
of  action,  and  the  allowance  of  costs  according 
to  a  general  verdict,  which  would  carry  them 
to  a  different  amount  upon  the  different  counts, 
was  resorted  to  in  Savile  v.  Jardine,  before 
cited.  There  three  counts  were  in  slander  for 
words  actionable,  and  two  for  special  damages 
arising  from  words  not  actionable.  On  a  gen- 
eral verdict  in  favor  of  the  plaintiff,  with  one 
shilling  damages,  full  costs  were  allowed,  be- 
cause some  of  the  damages  must  have  been  on 
the  latter  counts,  which  carried  full  costs, 
though  the  finding  on  the  other  would  not  car- 
ry any  costs  beyond  the  shilling.  Although  we 
have  seen  that  this  mode  of  dealing  with  the 
counts  cannot  help  the  plaintiff  within  the  case 
cited,  and  others  of  the  same  class,  yet  the  prin- 
ciple comes  in,  as  it  appears  to  me,  in  favor  of 
the  defendant.  The  plaintiff  cannot  recover 
more  than  nominal  costs  on  one  count,  while 
the  defendant,  in  respect  to  the  other  counts, 
«2O*]  is  entitled  to  full  costs.  *If  the  nomi- 
nal costs  on  the  other  count  were  in  his  favor, 
he  would  be  exactly  in  the  place  of  Jardine, 
the  plaintiff  in  the  case  cited.  The  nominal 
sum  standing  the  other  way  raakea  no  differ- 
ence in  the  principle.  The  plaintiff  in  that  case 
took  his  full  costs,  without  distinction  as  to  the 
counts;  and.  on  the  whole,  I  think  the  defend- 
ant must  have  his  in  the  same  way.  We  can- 
not sever  them.  A  similar  principle  was,  1 
think,  acted  upon  by  this  court  in  Roger*  v. 
Arnold,  18  Wend.,  288.  n. ;  8.  0.,  Id.,  88,  per 
Nelson,  J. 
WKND  18. 


I  am  of  opinion  that  the  plaintiff  have  judg- 
ment  for  six  cents  costs  of  increase,  and  that 
the  defendant  have  judgment  for  his  full  costs 
of  defense  as  to  all  the  counts  to  be  taxed. 

Rule  accordingly. 

Cited  in-38  How.  Pr..  482. 


BRADSTREET  «?.  CLARK. 

On  the  death  of  the  tenant  in  a  writ  of  right  after 
verdict  in  his  favor,  although  a  bill  of  exceptions 
was  tendered,  the  suit  abates,  and  the  heirs  or  devi- 
sees will  not  be  substituted. 

Citations— Benl..  74,  76 ;  5  and  6  Ph.  &  Ma.,  Mich. 
T.:  1  R.  8.,  387.  sees.  3,  4,  7 :  17  Car..  II..  ch.  8  ;  1  Mod... 
5,  Leach's  ed. 

WRIT  of  right.  Verdict  for  tenant  and  bill 
of  exceptions  in  Sep.,  1835.  In  Novem- 
ber, of  the  same  year,  the  tenant  died.  At  a 
former  term,  the  demandant  obtained  a  rule  to 
show  cause  why  the  heirs  and  devisees  of  the 
tenant  should  not  be  substituted.  The  heirs 
and  devisees  now  showed  cause. 

By  the  Court,  Cowen,  J.  The  suit  abated 
by  the  death  of  the  tenant,  and  is  gone  forever. 
This  was  so  at  common  law  in  all  actions,  real 
and  personal,  on  the  death  of  either  party  be- 
fore judgment.  Stokes  v.  Porter.  Benl.,  74  ;  5 
and  «  Ph.  and  Ma.,  Mich.  T.  The  statute  has 
provided  for  a  few  cases  of  substitution  or  re- 
vivor.  Among  these  are  the  death  of  the  de- 
fendant after  interlocutory  judgment,  where 
the  cause  of  action  would  be  good  against  his 
personal  representatives.  They  may  be  brought 
in  by  scire  facias.  1  R.  8.,  387,  sec.  3.  So  in 
partition,  where  defendants  *die  pend-[*O21 
ing  suit.  Id.,  sec.  7.  Judgment,  too,  may  be 
entered  on  verdict,  notwithstanding  the  death 
of  either  partv,  within  two  terms  after  such 
verdict  is  rendered.  Id.,  sec.  4  ;  17  Car.  2.  ch. 
8, cited  inside  in  connection  with  Smith  v.Irinh, 
1  Mod.,  5,  Leach's  ed.  These  provisions  have 
no  application  in  terms;  and  none  of  them  have 
ever,  that  I  find,  been  extended  so  as  to  take 
in  any  real  action  which  is  out  of  their  letter. 

Motion  denied. 


TUFTS'  ADMINISTRATOR  v.  TUFTS. 

Judgment  Ceases  to  be  Lien  Ten  Yearn  after  Time 
of  Docketing— Stay  of  Execution  after  Ten 
Years— Parties— Motion  for  Perpetual  Stay — 
Attorney — Costs. 

After  10  years  from  the  time  of  docketing  a  judg- 
ment ceases  to  be  a  Hun  on  the  rail  estate  of  the  de- 
fendant in  the  judgment  as  agulnst  buna  fltlc  pur- 
chasers or  iulwcmient  ineumbranccrm  and  lands 
purchased  after  the  10  years  are  elapsed,  an«  held 
five  and  discharged  of  the  lien. 

So,  also,  lands  purchased  in  good  faith  from  tho 
di-friidant  in  the  Judgment,  during  tho  running  of 
the  ten  years,  are  held  free  and  discharged  of  the 
lien,  if  there  bo  no  sale  within  the  ten  years,ulthough 
the  purchases  be  made  with  knowledge  of  the  Judg- 
ment. 

The  10  years  commence  running  at  the  time  of  the 
original  docket,  and  the  lien  is  not  saved  by  subse- 
quent revlvais  by  acire  facia*. 

An  exooiitlun  upon  u  judgment  moro  thnn  10  yours 
old  will  not  be  stayed,  union  the  application  for 
that  purpose  be  mado  by  purchasers  or  Incum- 
brancvnijandwhon  mado  by  a  piirchawr.lt  m-cmn  that 
the  court  would  ro"|ulroHil  moneys  remaining  duo 
to  the  defendant  to  be  paid  to  tho  plaintiff  in  the 
judgment. 
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Where  a  motion  was  made  for  a  perpetual  stay, 
the  notice  for  which  was  subscribed  by  an  attorney. 
as  attorney  for  the  purposes  of  the  motion,  and  no 
purchaser  or  Incurabrancer  was  an  actor  In  the  pro- 
ceeding, the  motion  was  denied,  and  the  attorney 
ordered  to  pay  the  costs. 

Citations— 9  Wend.,  157: 1  Edw.Ch.,  619,  620 ;  7  Cow., 
640;  1  R.  L..  500,  sec.  1;  2  R.  8.,  359,  sec.  4;  5  Cow.,  294; 
1  Cow.,  431 ;  1  Johns.  Ch.,  288,  301. 

T  IEN  of  judgment.  A  judgment  was  dock- 
JJ  eted  against  the  defendant  Mar.  22,  1825, 
which  was  revived  by  scfre  facias  May  13,1826, 
and  again  July  11,  1836.  An  execution  was  is- 
sued against  the  real  estate,  of  which  the  de- 
fendant was  seised  on  the  day  of  the  original 
docket.  At  that  time  he  was  the  owner  of  a 
large  real  estate,  but  since  then  and  up  to  Feb. 
<$22*]  1,  *1836,  had  made  extensive  sales  in 
small  parcels  to  various  persons;  some  of  whom 
have  made  valuable  improvements,  and  others 
have  transferred  their  interests  to  subsequent 
purchasers.  The  sheriff  has  advertised  the 
lands  sold  by  the  defendant,  for  sale  under  the 
execution.  A  motion  was  now  made  for  a  per 
petual  stay  of  the  execution  as  to  all  the  lands 
sold  by  the  defendant.  The  motion  was  found- 
ed upon  affidavits  of  the  defendant  in  the  judg- 
ment, and  one  E.  Pomeroy,  detailing  the  con- 
veyances made  by  the  defendant,  but  it  was 
not  shown  that  Pomeroy  was  interested  as  a 
purchaser.  It  was  claimed  that  the  purchases 
were  all  bona  fide,  but  it  was  not  denied  that 
the  purchasers  had  actual  notice  of  the  judg- 
ment. The  notice  of  the  motion  was  sub- 
scribed," A.  B.,  attorney  for  the  purposes  of 
the  motion." 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  N.  N.  Hall,  contra. 

By  the  Court,  Cowen,  J.  Most  of  the  deeds, 
I  perceive,  were  given  by  the  defendant,  from 
the  fall  of  1825  through  the  several  years  up  to 
Mar.  22,  1835,  when  the  ten  years  expired.  The 
deeds  executed  since  that  time  are  of  trifling 
consequence.  Not  a  single  purchaser  has  de- 
nied that  he  had  actual  notice  of  the  judgment. 

I  find  it  perfectly  well  settled  by  two  ad- 
judged cases,  which  appear  to  have  been  de- 
cided on  full  deliberation,  that  incumbrancers 
whose  rights  accrue  after  10  years  from  the 
entry  of  the  judgment  stand  clear  of  the  lien. 
Little  v.  Harvey,  9  Wend.,  157;  Graff v.  Kip,  1 
Edw.  Ch.,  619.  In  the  first  of  these  cases  there 
was  an  offer  to  show  actual  knowledge  of  the 
judgment  at  the  time  when  the  ad  verse  incum- 
brance  (a  mortgage)  attached,  and  that  the 
mortgagee  knew  that  the  judgment  remained 
unpaid.  This  was  holden  to  be  immaterial. 
Sutherland,  J.,  said  the  court  entertained  no 
doubt  that  he  must  still  be  considered  a  bona 
Jide  mortgagee  within  the  meaning  of  the  stat- 
ute ;  and  he  added  :  "No  doubt  is  entertained 
that  all  purchasers  are  to  be  considered  pur- 
623*]  chasers  *in  good  faith,  within  the 
meaning  of  this  Act,  except  those  who  purchase 
with  an  actual  fraudulent  intent.  Mere  notice 
of  the  prior  judgment,  either  actual  or  con- 
structive, will  not  render  the  purchase  mala 
Jide."  In  Graff  v.  Kip,  the  Vice- Chancellor  did 
not  stop  to  inquire  of  notice.  These  cases,  in 
connection  with  that  Exparte  Iron  Co., 7 Cow.. 
540,  also  settle  the  point  that  the  10  years  must 
be  reckoned  from  the  docketing  of  the  princi- 
pal judgment,  which  cannot  be  saved  by  revi- 
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vals  or  intermediate  writs  of  scire  facia*.  These 
neither  create  a  new  nor  save  the  old  lien.  It 
can  only  be  saved  by  an  actual  sale  under  exe- 
cution within  the  10  years,  or  a  newly  docket- 
ed judgment  previous  to  the  purchases  or  in- 
cumbrances,  which  come  in  for  a  preference. 
1  Ed.  Ch.,  620.  On  these  cases  I  certainly  con- 
sider the  present  case  disposed  of  in  respect  to 
the  few  among  the  numerous  purchasers  whose 
conveyances  bear  date  since  Mar.  22,  1835. 

Are  those  of  a  previous  date  comprehended? 
Their  rights  stand  upon  the  former  statute,  1 
R.  L.,  500.  sec.  1,  which  enacts  that  "All  judg- 
ments hereafter  to  be  rendered  shall  cease  to 
be  a  lien  or  incumbrance  on  any  real  estate  as 
against  bona  fide  purchasers  or  subsequent  in- 
cumbrancers, by  mortgage,  judgment  or  other- 
wise, from  and  after  ten  years  from  the  time 
the  same  shall  be  docketed."  The  words  as  to 
both  purchasers  and  incumbrancers  are,  per- 
haps, open  to  the  criticism  that  "from  and 
after  "  have  reference  to  the  date  of  the  pur- 
chase or  incumbrance,  and  not  merely  the  ceas- 
ing of  the  lien.  The  Act  may  be  read  thus  : 
"The  judgment  lien  shall  cease,  as  to  purchas- 
ers and  subsequent  incumbrancers,  whose  rights 
shall  accrue  from  and  after  ten  years  from  the 
docket."  The  equivoque  is  avoided  by  the  new 
Act,  2  R.  S.,  359,  sec.  4.  Here  the  words  are: 
"  From  and  after  ten  years  from  the  time  of 
docketing  every  such  judgment,  it  shall  cease 
to  bind  or  be  a  charge  upon  such  property  as 
against  purchasers  in  good  faith, and  as  against 
incumbrancers  subsequent  to  such  judgment, 
by  mortgage,  judgment,  decree  or  otherwise." 
I  think  this  accords  with  the  correct  construc- 
tion of  the  former  Act;  which, as  was  observed 
in  Little  v.  Harvey,  was  intended  as  a  short 
*statute  of  limitation  in  favor  of  all  [*624 
purchasers  or  incumbrancers  whose  interests 
arise  at  any  time  after  the  docket.  The  ques- 
tion as  to  bona  fides  is  the  same  as  it  was  in  the 
cases  cited.  But  the  case  of  Roe  v.  Swart,  5 
Cow.,  294,  settles  the  construction  of  the  Stat- 
ute of  1813,  as  to  incumbrancers.  The  court 
there  protected  a  subsequent  judgment  cred- 
itor whose  right  accrued  within  the  10  years. 

The  remaining  question  is.  not  whether  we 
have  power,  for  of  that  there  is  no  doubt;  La-ns- 
ing  v.  Vischer,  1  Cow.,  431  ;  but  whether  we 
ought  to  interfere,  and  to  what  extent,  in  ar- 
resting this  execution.  The  purchasers  do  not 
appear  as  parties  ;  that  is  to  say,  nothing  ap- 
pears affirmatively  that  they  have  interested 
themselves  in  this  motion.  Mr.  Enos  Pomeroy 
collects  the  deeds  from  the  clerk's  office  and 
details  them  in  his  affidavit;  and  ThomasTufts 
himself  (the  defendant),  in  an  affidavit, gives  an 
account  of  other  conveyances.  On  these  Mr. 
Skinner  signs  his  name  to  the  notice  as  attorney 
for  the  purposes  of  this  motion.  How  many 
other  deeds  there  may  be  we  do  not  know.  It 
is  said  we  have  an  equitable  control  over  our 
judgments  and  executions,  and  are  to  stay  pro- 
ceedings where  we  see  that  bona  fide  purchas- 
ers will  be  harassed  by  our  process.and  a  mul- 
titude of  suits  engendered;  that  sitting  on  the 
equity  side,  our  office  is  to  proceed  as  the  Chan- 
cellor would  in  such  a  matter.  All  that  might 
very  properly  be  said  of  a  case  wherein  we  were 
sure  of  our  ground.  We  are  now  invited  by  a 
very  short  process  to  cut  short  all  proceedings 
on  this  execution,  it  is  said,  against  bona  fide 
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purchasers.  Who  asks  us  to  do  that?  Not  a 
man  has  connected  himself  with  these  papers, 
by  affixing  his  name  as  a  party  or  authorizing 
an  attorney  to  appear  for  him.  The  defendant 
himself,  the  last  man  who  has  a  right  to  inter- 
fere, and  Mr.  Pomeroy,  a  stranger,  make  affi- 
davits. Mr.  Pomeroy,  if  he  be  interested  as  a 
purchaser,  does  not  allow  his  name  to  appear 
as  a  party.  All  is  anonymous.  There  is  no  per- 
son, unless  it  be  the  attorney,  who  stands  re- 
sponsible upon  these  papers  even  for  costs.  It 
would  not  be  a  very  judicious  performance  of 
chancery  duties,  to  make  a  decree  in  favor  of 
parties  who  will  not  even  suffer  themselves  to 
625*]  be  named.  They  *are  called  bonafide 
purchasers;  I  think  they  appear  to  be  so  within 
the  statute  ;  but  I  am  by  no  means  clear  that 
proving  themselves  so  in  the  abstract  entitles 
them  to  an  unqualified  stay  of  proceedings  even 
in  respect  to  themselves.  For  aught  we  know, 
they  may  yet  be  indebted  to  Tufts  for  the  pur- 
chase money  of  this  land.  If  they  are,  or  for 
any  part  of  it,  I  am  free  to  say  that  I  should 
hardly  be  willing, whatever  be  their  bona  fides, 
to  leave  them  entirely  free  to  pay  over  the  mon- 
ey to  Thomas  Tufts,  who  owes  this  large  judg- 
ment to  the  estate  of  his  deceased  brother.  We 
might  stay  the  execution,  on  their  paying  the 
balance  to  the  plaintiff.  The  course  of  chan- 
cery is  to  compel  a  purchaser  to  pay  the  pre- 
vious incumbrancer  all  he  owes  after  notice, 
though  he  may  have  purchased  without  any  in- 
formation in  the  first  instance.  Frost  v.  Beek- 
man,  1  Johns.  Ch.,  288,  8*01,  and  cases  cited. 
The  defendant  may  be  insolvent,  and  a  strong 
equity  may  arise  that  before  the  purchasers  are 
relieved  a  decree  should  be  had  against  them 
and  the  defendant,  arresting  future  payments 
and  applying  them  to  the  discharge  of  this  judg- 
ment. Nothing  of  that  kind  can  be  done  here, 
for  they  are  not  before  the  court ;  nor  is  the 
defendant.  If  they  have  paid  in  full,  they  do 
not  come  to  show  payment.  In  Lansing  v.  Vis- 
<•'"/-,  1  Cow.,  431,  the  purchaser  had  paid  in 
full  before  notice,  and  applied  on  his  own  affi- 
davit. The  statute  has  gone  great  lengths  in 
the  protection  of  purchasers,  but  I  am  per- 
suaded it  never  meant  to  excuse  the  defendant 
himself  against  the  full  force  of  the  lien,  nor 
is  it  any  injury  to  purchasers  that -the  current 
of  their  future  payments  should  be  turned.  I 
do  not  know  that  they  owe  anything  ;  but,  as 
remarked  on  the  argument,  it  is  somewhat  re- 
markable that  the  defendant  himself  should  be 
left  alone  to  make  this  application.  If  there  be 
anything  due,  and  we  now  ntop  the  execution 
perpetually,  as  we  are  asked  to  do,  the  appli- 
cation is  pro  tun /"  for  the  benefit  of  the  defend- 
ant alone.  A  sale  on  this  execution  will  not 
interfere  in  the  least  with  the  power  of  the  pur- 
chasers to  interpose  this  Statute  of  Limitations  as 
their  defense  to  actions  of  ejectment  in  favor 
of  purchasers  from  the  sheriff.  That  was  done 
in  Little  v.  llirrey.  The  plaintiff  may  be  de- 
O2<J*]  sirous  *to  re  examine  the  construction 
of  the  statute  on  writ  of  error.  Chancery  al- 
ways demands  a  plain  case  before  it  will  inter- 
fere by  the  wholesale  and  stop  legal  proceed- 
ings. If  there  be  doubt,  it  will  at  least  send 
the  case  to  a  court  of  law,  and  have  it  tried  and 
retried  till  doubts  are  removed.  This  judgment 
is  large.  Something  like  $50,000  is  now  due 
upon  it.  The  real  estate  of  the  defendant,  which 
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was  originally  bound  by  it,  has  been  in  a  con- 
stant course  of  sale,  in  small  parcels,  for  ten 
years  and  more,  to  purchasers  who  it  is  said  are 
now  entitled  to  protection, but  whose  cases  may 
present  a  great  variety  of  equitable  shades,  en- 
titling them  to  a  greater  or  less  degree  of  pro- 
tection. 

On  the  whole,  this  is  not  that  strong,  clear 
and  practicable  case  which  induces  me  to  think 
it  should,  by  this  motion,  be  withdrawn  from 
the  regular  course  of  law  and  equity.  If  the 
purchasers  are  desirous  to  prevent  a  multiplic- 
ity of  suits,  the  Chancellor  will  examine  their 
case  on  equitable  principles, provided  they  will 
make  themselves  parties  to  a  regular  bill ;  but 
I  doubt  his  giving  them  any  relief,  if  he  finds' 
they  have  been  colluding  with  Tufts,  fraudu- 
lently to  withdraw  funds  from  the  payment  of 
an  honest  judgment. 

As  this  matter  stands  here,  the  motion  must 
be  denied  with  costs. 

The  attorney  subscribes  himself  on  behalf  of 
the  motion.  The  motion  cannot  pay  the  costs.  1 
think  the  rule  must  be  against  him  personally. 

Cited  in-1  Hill.  643 ;  45  N.  Y.,  377 ;  3  Barb.,  321 ;  44 
How.  Pr.,  258;  8  Abb.  Pr..  163;  37  Cal.,  133. 


*JARVIS  [*627 

v. 
BLENNERHASSET  &  TROTTER. 

Action  of  Assault  and  Battery  against  Two  De- 
fendants— Pleading — Practice. 

Where.  In  an  action  of  assault  and  battery  against 
two  defendants,  one  only  is  taken,  and  the  plaintiff 
declares  as  against  joint  debtors,  stating  one  to  be 
taken  and  the  other  not  found,  the  declaration, 
though  perhaps  the  subject  of  special  demurrer, will 
not  be  set  aside  as  irregular. 

In  tort,  a  plaintiff  may  declare  against  one  of  sev- 
eral defendants,  notwithstanding  an  order  to  hold 
to  bail  had  been  obtained ;  and  it  seems  might  do  so, 
although  both  defendants  had  been  taken  and  given 
bail  on  the  arrest. 

Citations— 2 'Johns..  365 ;  10  Johns..  21 ;  5  Dowl.  & 
R.,  022. 

MOTION  to  set  aside  a  declaration  as  irregu- 
lar. A  capias  was  issued  in  an  action  of 
assault  and  battery,  and  an  order  to  hold  to 
bail  was  obtained.  Blennerbasset  only  was 
taken,  and  the  plaintiff  declared  against  both 
defendants,  as  in  an  action  against  joint  debt- 
ors.stating  Blennerhasset  to  be  in  custody,  etc., 
and  that  the  sheriff  had  returned  Trotter  not 
found,  and  then  alleging  the  assault  and  bat- 
tery to  have  been  commuted.  The  defendant 
who  was  arrested  moved  to  set  aside  the  decla- 
ration as  irregular. 

liy  the  Court,  Cowen,  J.  The  declaration 
follows  the  process.  It  admits  that  one  of  the 
original  defendants  is  out  of  court;  as  to  him 
it  is  void.  It  may  be  informal  and,  therefore, 
the  subject  of  special  demurrer,  but  nothing 
more.  Rotev.  Glitter,  2  Johns.,  86T>.  Such  a 
declaration  can  work  no  substantial  prejudice 
to  the  defendant  taken.  It  in  such  a  perfect 
nullity  as  to  the  other  that  he  might  vet  be  a 
witness  on  the  trial,  against  the  plaintiff.  £/<*& 
ham  T.  Jones,  10  Johns.,  21.  On  special  demur- 
rer, I  suppose  the  plaintiff  would  amend,  as  he 
might  do,  of  course;  but  irregularity  cannot  be 
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alleged  of  a  formal  defect  in  pleading.  It  was 
said,  the  process  being  bailable,  the  plaintiff 
must  declare  against  both.  That  is  so  as  to  con- 
tracts, but  not  as  to  torts.  The  distinction  was 
held  expressly  in  Wilson  v.  Edward*,  5  Dowl. 
&  R.,  622.  At  most,  this  is  an  informal  decla- 
ration against  one,  and  that  is  the  defendant 
taken.  In  Wilson  v.  Edwards,  both  defendants 
had  given  bail  on  arrest  for  the  assault  and  bat- 
628*J  tery,  yet  *to  plaintiff  was  allowed  to 
declare  against  one  only,taking  no  notice  of  the 
other.  What  difference  can  it  make  that  the 
other  is  noticed  in  the  declaration  as  absent  ? 
The  defendant  here  is  answerable  severally. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  HASBROUCK, 

v. 
ULSTER  COMMON  PLEAS. 

Surplus  in  Hands  of  Sheriff— Junior  Judgment 
Creditor  Entitled  to  Order  for— Fraud- 
Feigned  Issue — Mandamus. 

A  Junior  judgment  creditor  is  entitled  to  an  order 
of  the  court  for  a  surplus  remaining-  in  the  hands 
of  a  sheriff  on  the  sale  of  his  debtor's  real  estate.aft- 
er  satisfying  the  senior  judgments  under  which  the 
sale  was  had ;  and  is  not  confined  to  the  remedy  of 
redemption. 

Soa  junior  judgment  creditor  may  apply  to  the 
court  to  set  aside  a  senior  judgment  as  fraudulent. 

Where  a  feigned  issue  is  awarded  by  a  Court  of  C. 
P.  to  try  the  validity  of  a  senior  judgment,  this 
court  will  not  interfere  by  mandamus  and  direct  the 
order  awarding  the  feigned  issue  to  be  vacated. 

Citations-1  Wend.,  87 ;  3  Cai.,  84 ;  5  Johns.,  163 ;  7 
Wend.,  259.  262,  263  ;  1  Doug.,  231. 

MOTION  for  a  mandamus.  James  J.  Has- 
brouck applied  to  the  Ulster  C.  P.  for  an 
order  directing  the  sheriff  of  Ulster  to  pay  over 
to  him  the  surplus  of  the  proceeds  of  a  sale  of 
real  property  under  executions  against  James 
O.  Hasbrouck,  on  the  ground  that  he  was  en- 
titled to  the  same  as  a  judgment  creditor  of 
James  O.  Hasbrouck.  The  motion  was  resist- 
ed by  John  Lounsberry,  who  alleged  that  he 
also  was  a  judgment  creditor  of  James  O.  Has- 
brouck, and  entitled  to  the  surplus,  and  that 
the  judgment  in  favor  of  James  J.  Hasbrouck 
was  fraudulent.  The  C.  P.  made  an  order 
awarding  a  feigned  issue  to  try  the  validity  of 
the  judgment  in  favor  of  James  J.  Hasbrouck, 
who  now  applied  to  this  court  for  a  manda- 
mus directing  the  C.  P.  to  vacate  such  order. 
June  29,  1835,  the  real  estate  of  James  O. 
Hasbrouck  was  sold  by  virtue  of  executions 
against  him  on  judgments  docketed  June  18 
and  19,  1834  and  purchased  by  John  Van  Bu- 
ren,  to  whom  the  sheriff  executed  a  deed  in 
June,  1836.  Previous  to  the  execution  of  the 
deed  to  Van  Buren,  to  wit:  Dec.  12,  1835,  the 
same  real  estate  was  sold  by  virtue  of  three  ex- 
629*]  ecutions,  *two  of  which  were  issued 
on  judgments  obtained  against  James  O.  Has- 
brouck of  a  date  anterior  to  the  judgments 
under  which  Van  Buren  purchased,  and  the 
third  was  issued  on  a  judgment  obtained  by 
Lounsberry,  Oct.  28,  1835.  The  proceeds  of 
the  sale  was  so  large,  that  after  satisfying  the 
two  executions  a  considerable  sum  was  left  in 
the  hands  of  the  sheriff,  which  Lounsberry 
claimed  should  be  applied  in  satisfaction  of  his 
judgment  obtained  in  Oct.,  1835.  On  the  oth- 
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er  hand,  James  J.  Hasbrouck  claimed  that  the 
surplus  should  be  applied  in  satisfaction  of  the 
judgment  in  his  favor,  which  was  obtained 
June  17,  1834.  The  sheriff  retained  the  sur- 
plus in  his  hands,  awaiting  the  order  of  the 
court.  An  application  was  accordingly  made 
to  the  Ulster  C.  P. ,  from  which  court  the  last 
three  executions  had  issued,  which  resulted  in 
the  above  order  for  a  feigned  issue. 

Mr.  M.  T.  Reynolds,  urged  in  support  of 
the  motion  for  a  mandamus,  that  Lounsberry 
was  not  entitled  to  be  heard  in  the  C.  P.  on  the 
application  of  Hasbrouck  for  an  order  direct- 
ing the  surplus  to  be  paid  to  him,  the  lien  of 
his  judgment  being  gone  by  the  sale  in  June, 

1835,  and   the  conveyance  under  it  to  Van 
Buren. 

Mr.  S.  Stevens,  contra,  insisted  that  the 
order  of  the  C.  P.  granting  a  feigned  issue 
could  not  be  reviewed  on  mandamus;  that  the 
question  of  the  lien  of  Lounsberry's  judgment 
could  not  properly  arise  here,  because  if  Has- 
brouck's  judgment  should  be  found  to  be 
fraudulent  he  would  have  no  claim  to  the  sur- 
plus, and  the  contest  then  would  be  between 
Van  Buren  and  Lounsberry;  that  Van  Buren 
was  the  only  person  who  could  object  that 
Louusberry's  judgment  was  not  a  lien,  and  he 
made  no  such  objection.  Besides,  he  contend- 
ed that  at  the  time  of  the  second  sale,  the  time 
for  redemption  under  the  first  sale  had  not  ex- 
pired and,  consequently,  Lounsberry's  judg- 
ment was  a  lien. 

*By  the  Court,  Cowen,  J.  Louns-  [*63O 
berry  held  a  lien,  and  had  a  full  right  in  virtue 
of  that  till  Van  Buren  took  his  deed  in  June, 

1836.  His  direct  and   primary  course,  it  i» 
true,  was  to  redeem,  but  the  land  going  as  it 
probably  did  for  its  full  value,  and  he   being 
obliged  to  pay  the  full  purchase  money  to  the 
sheriff,  the  surplus  would  go  to  the  debtor, 
who  might  thus  apply  it  to  satisfy  this  alleged 
fraudulent  judgment  of  the  relator,  or  convert 
it  to  his  own  use.     That  would  be  but  an  in- 
different remedy  for  Lounsberry.     The  only 
difference  between  this  case  and  that  of    Van 
Nest  v.    Teomans,  1  Wend..  87,  is,  that  there 
the  lien  in  favor  of  the  junior  creditor  contin- 
ued to  the  time  of  the  motion.  Here,  owing  to 
delay  for  some  cause,  it  expired  before  the  mo- 
tion was  decided.  It  came  down  to  the  simple 
case  of  a  sheriff  levying  a  surplus  of  the  debt- 
or's money  on  a  senior  judgment  or  execution, 
and  then  the  junior  judgment  creditor,  coming 
as  such  without  any  formal  lien,  for  an  order 
to  pay  the  money  to  him.  3  Cai.,  84;  5  Johns., 
163;  7  Wend.,  262.  He  has  an  equitable  right, 
indeed  an  equitable  lien,  which  the  court  can 
enforce  while  the  money  continues  in  the  hands 
of  its  officer.    If  a  formal  execution  be  neces- 
sary on  Lounsberry's  judgment,  that  can  issue 
at  any  time;  but  he  had  one  out,  which  I  sup- 
pose was  in  life  when  the  money  was  paid.  1 
Doug.,  231. 

All  this,  to  be  sure,  is  looking  at  the  ques- 
tion as  between  James  J.  Hasbrouck  and 
Lounsberry;  and  presupposes  that  the  money 
belongs  to  James  O.  Hasbrouck,  and  should 
therefore  go  to  his  judgment  creditors.  In  that 
way  both  parties  choose  to  regard  it.  Van 
Buren,  for  aught  I  know,  may  have  rights  in 
this  surplus;  but  the  parties  and  the  sheriff 
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have  all  proceeded  so  far  as  if  he  had  none.  It 
is  said  he  may  redeem  on  paying  the  two  older 
judgments  under  which  the  second  sale  was 
had,  and  so  will  be  entitled  to  the  surplus  him- 
self, provided  James  J.  Hasbrouck's  judgment 
shall  be  put  out  of  the  way  as  fraudulent.  If 
Van  Buren  has  rights  to  the  surplus,  the  sher- 
iff is  a  trustee  for  him.  Every  v.  Edgerton,  7 
Wend.  ,259 ;  263.  He  is  a  purchaser  under  j  udg- 
ments  which  would  protect  him  against  James 
J.  Hasbrouck's  claim,  if  that  was  fraudulent 
631*]  and  void  *as  to  creditors.  Van  Buren 
claims  in  the  right  of  some  of  those  creditors. 
A  verdict  against  James  J.  Hasbrouck's  claim 
may  inure  to  the  benefit  of  Van  Buren,  and 
raise  a  question  between  him  and  Lounsberry. 
But  that  can  be  no  reason  why  the  fraudulent 
judgment  of  James  J.  Hasbrouck  should  take 
the  money.  It  multiplies  the  claimants  adverse 
to  him.  His  failure  would  leave  the  whole  sur- 
plus to  be  disposed  of  as  if  he  or  his  judgment 
had  never  been.  Be  it  Lounsberry's  or  be  it 
Van  Buren's.  it  is  not  his.  To  warrant  an  or- 
der for  paying  the  money  over  to  James  J. 
Hasbrouck,  his  equity  should  appear  to  be 
plain.  Williams  v.  Rogers,  5  Johns.,  163.  All 
the  other  judgments,  and  there  were  10  or  12 
in  the  whole,  are  admitted  to  have  been  hon- 
est. James  J.  Hasbrouck,  if  his  judgment  was 
a  fraud,  cannot  be  allowed  to  take  the  money 
as  against  any  of  them  or  any  person  claiming 
under  them.  The  Court  of  C.  P.  have  a  right 
to  hold  on  to  the  surplus  in  their  discretion, 
for  the  satisfaction  of  all  such  claims,  till  they 
are  satisfied  that  the  relator's  claim  is  valid. 
The  court  may  interfere  in  a  summary  way,  on 
motion  by  any  junior  judgment  creditor,  and 
set  aside  a  senior  fraudulent  judgment  which 
stands  upon  the  record.  It  is  enough  that  it 
may  come  in  his  way  and  interrupt  his  present 
or  future  proceedings  in  the  collection  of  his 
own  judgment. 

I  cannot  see  enough  in  this  case  to  warrant 
an  interference  by  mandamut.  I  think  the  C. 
P.  are  proceeding  correctly. 

Motion  denied,  with  costs. 

I>i»t in*iii8hed  -«  Hill,  365. 
Ex  plained -8  How.  Pr.,  109. 
Cited  in-83  111.,  285. 


SAWYER  «.  WOOD. 

Practice — Certiorari. 

Where  a  cause  is  removed  by  certiorari  from  the 
C.  P.  Into  this  court,  no  proceedlnKS  can  be  had  here 
until  the  return  day,  although  the  ceriinrari  be  act- 
ually returned  previous  to  the  return  day. 

It  is  otherwise  in  the  C.  P.  in  respect  to  a  certio- 
rari to  a  Justice's  court. 

Citations  -2  Wend.,  279 :  2  R.  8.,  sees.  177, 180. 

THIS  cause  was  removed  by  certiorari  from 
the  SchoharieC.  P.  to  this  court.  It  was  at 
ttiJ2*]  issue  and  *ready  for  trial  when  the 
etfrfiorari  was  sued  out.  It  was  .returnable  the 
first  day  of  October  Term,  1886.  The  plaintiff 
caused  it  to  be  returned  previous  to  the  return 
day;  and  noticed  the  cause  for  trial  at  the  Scho- 
harie  Circuit  Oct.  24,  when  the  cause  was  called 
regularly  on  the  calendar.and  an  inquest  taken. 
Mr.  S.  Stevens  now  moved  to  ret  aside  the 
inquest  for  irregularity,  on  the  ground  that  the 
writ  could  not  be  returned,  so  as  to  possess  this 
court  of  the  cause,  till  the  return  day. 
WEND  18. 


Mr.  D.  Cady,  contra,  relied  on  the  words 
of  the  statute.  2R.  S.,  390,  sees.  10, 11.  He  said 
it  was  the  constant  course  to  proceed  upon 
these  returns  from  a 'justice's  court  to  the  C. 
P.  before  the  return  day.  2  R.  S.,arecs.  177,180. 

By  the  Court,  Cowen,  J.  The  statute  cited 
is,  that  the  clerk  shall  make  return  of  the  cer- 
tiorari  annexing  certain  papers  ;  the  Supreme 
Court  may  compel  a  return;  and  "upon  the 
same  being  made,"  the  like  proceedings  shall 
be  had  as  if  the  cause  had  been  commenced  in 
that  court,  beginning  where  the  proceedings 
ended  in  the  court  below.  "Upon  the  same  be- 
ing made,"  means  "regularly  made."  It  is  of 
the  nature  of  process  that  it  cannot  be  returned 
so  as  to  take  effect  previous  to  the  return  day. 
Smith  v.  Bush,  2  Wend.,  279.  In  this  respect 
the  statute  has  made  no  alteration.  The  statute 
cited  relative  to  a  certiorari  to  a  justice  from 
the  C.  P.,  requires  the  justice  to  return  within 
ten  days  after  the  writ  is  served  on  him,  sec. 
177;  and  section  180  authorizes  immediate  pro- 
ceedings on  the  return  being  made.  This  de- 
pends on  the  peculiar  provisions  of  the  statute 
which  has  thus  expressly  altered  the  effect  of 
the  process.  It  requires  a  return  before  the  re- 
turn day,  if  that  lie  beyond  the  ten  days.  Such 
a  proceeding  is  anomalous.  I  remember  no 
other  case  like  it  by  statute  or  at  common  law. 

Motion  granted. 


*THE  PEOPLE,  ex  rel.  DAVIS,  [*633 
MONTGOMERY  COMMON  PLEAS. 

Practice — Fieri  Facias — Wrong  Teste  —  Man- 
damus. 

Where  a  fieri  facias  was  issued  with  a  wronjr  teste, 
and  a  levy  made  under  it,  and  then  a  levy  was  bad 
under  another  execution  at  the  suit  or  another 
plaintiff,  after  which  the  attorney  who  issued  the 
nrst  execution  corrected  the  mistake  without  ob- 
taining a  rule  for  that  purpose,  and  the  Court  of  C. 
P., from  which  the  first  execution  iseued.sct  it  aside, 
and  refused  to  amend  it;  this  court  denied  a  manda- 
mus directing  a  vacatur  of  the  rule  and  an  amend- 
ment of  the  execution. 

Citations— 2  R.  8.,  425,  sec.  9;  19  Johns.,  170;  1  Cow., 
41:  2  Dowl.  &  R.,  211 ;  1  Barn.  &  <  ..  Ill:  6  Wend.,  517 ; 
4  Maule  &  8..  320. 

l\f  OTION  for  mandamus.  In  June,  1836.  two 
llL  writs  otfi.fa.  were  issued  on  two  several 
judgments, in  the  C.  P.  of  Montgomery, against 
J.  S.  Davis,  one  in  favor  of  T.  and  the  other  of 
J.  Davis,  and  levied  on  the  goods  of  the  de- 
fendant. By  mistake,  the  year  of  the  tenU  was 
1826  instead  of  1836.  A  fi.  fa.  from  the  Su- 
preme Court  was  immediately  afterward  issued 
in  favor  of  H.  Chapman  against  J.  8.  Davis, 
and  also  levied.  The  attorney  for  T.  and  J. 
Davis  discovering  the  mistake,  after  the  levy 
corrected  the  teste  of  the  executions  which  is- 
sued from  the  C.  P.  Chapman  moved  the  C. 
P.  to  set  them  aside,  and  the  plaintilFs  moved 
to  amend.  The  C.  P.  denied  an  amendment, 
on  the  ground  that  the  attorney  had  illegally 
made  the  correction,  and  set  aside  the  execu- 
tions. 

Mr.  8.  Stevens  now  moved  for  a  rmindtt- 
miu  commanding  the  C.  P.  to  grant  the  amend- 
ment. 

Mr.  M.  T.  Reynolds,  ronfra.cited  2  R.  S., 
425,  «ec.  9;  19  Johns..  107,  and  1  Cow.,  41. 
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By  the  Court,  Cowen,  J.  It  is  supposed  that 
the  improper  conduct  of  the  attorney  in  amend- 
ing the  writs  of  fi,fa.t  without  first  obtaining 
a  rule  for  that  purpose,  rendered  the  process 
merely  void;  or,  at  least,  justified  the  court  be- 
low in  denying  the  benefit  of  an  amendment  in 
their  discretion,  as  a  discouragement  to  such  an 
unwarrantable  interference  with  their  process. 
634*]  *A  wrong  teste  inserted  in  an  execu- 
tion by  mistake  is  always  amendable  by  rule; 
but  without  such  rule,  no  process,  pleading  or 
record  can  be  amended.  2  R.  S.,  425,  sec.  9. 
The  rules  of  practice  are  still  more  compre- 
hensive than  the  statute,  and  extend  to  nearly 
all  the  proceedings  of  the  court.  Before  it  is  at 
all  acted  upon  by  the  officer,  process  may  be 
altered  until  it  is  made  correct,  though  it  can- 
not be  altered  and  used  as  new  process  without 
a  new  seal,  as  that  would  be  a  fraud  on  the 
clerk's  office.  Fttkins  v.  Brockway,  19  Johns., 
170;  People  v.  Singer,  \  Cow. ,41.  In  England, 
they  allow  a  writ  before  it  is  executed  to  be  re- 
sealed  and  made  returnable  at  another  day, pro- 
vided it  be  a  day  at  which  it  might  have  been 
returnable  when  it  issued.  Even  this  restric- 
tion seems  to  have  reference  to  the  stamp  duty. 
Durdonv.  Hammond,2  Dowl.  &R.,  211;  8.  G., 
1  Barn.  &  C.,  111.  It  does  not  become  the  ex- 
clusive process  of  the  court,  so  that  the  party 
may  not  control  or  alter  it  at  pleasure  if  he  de- 
fraud nobody,  until  it  is  used;  as  by  an  arrest 
or  levy,  according  to  its  nature.  Id.  But,  after 
that,  it  cannot  be  altered  in  any  way  except  by 
rule.  Other  persons  have  then  acquired  an  in- 
terest in  its  preservation,  according  to  its  orig- 
inal form.  Then  the  party  must  come  to  the 
court,  where  it  is  a  matter  of  course  to  amend 
on  showing  an  hpnest  mistake.  It  never  was 
refused  as  between  the  parties  to  final  process. 

But  the  court  have  a  right  to  demand  that 
the  mistake  should  be  honest.  See  Johnson  v. 
Clark,  6  Wend.,  517.  Where  the  attorney  has 
gone  and  willfully  destroyed  the  effect  of  the 
process  by  an  alteration,  I  am  not  aware  that 
all  discretion  is  to  be  withheld  in  granting  or 
refusing  the  amendment,  so  much  so  as  to  call 
for  a  writ  of  mandamus.  Beside,  the  right  of 
Chapman  had  intervened  under  his  levy  upon 
an  execution  from  this  court.  Ld.  Ellenbor- 
ough,  Ch.  J.,  in  Hunt  v.  Pasman,  4  Maule  &  S., 
329,  remarked,  that  he  was  not  aware  of  any 
case  in  which  the  court  had  allowed  the  amend- 
ment of  a  fi.  fa.  where  the  rights  of  third  per- 
sons were  to  be  prejudiced.  It  is  not  necessary 
to  go  so  far;  but  here  an  alteration,  which  the 
court  below  had  a  right  to  consider  a  fraud  u- 
635*]  lent  violation  of  their  *rules,  a  fraud 
upon  the  statute  and  the  rights  of  Chapman, 
had  been  made.  They  had  the  power  to  pro- 
nounce upon  such  a  case,  that  the  alteration 
was  made  with  a  knowledge  that  it  was  con- 
trary to  the  rules  of  the  court.  It  would  be  go- 
ing farther  than  we  have  yet  done,  to  say  that 
a  party  may  knowingly  issue  process  which  is 
void,  or  knowingly  avoid  it  by  alteration,  and 
yet  call  on  the  court  at  all  events  to  make  it 
right.  Looking  at  the  manner  and  motive  of  the 
alteration  with  the  rights  which  Chapman  had 
acquired,  the  case  was  so  far  open  to  exercise 
of  discretion  in  theC.  P.,  that  I  do  not  think 
it  a  proper  one  for  a  mandamus. 

It  was  said  that  the  rights  of  the  clients,  the 
Davises,  ought  not  to  be  impaired  by  the  act 
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of  the  attorney.  Such  a  principle  would  be  an 
answer  to  every  motion  to  set  aside  proceed- 
ings for  irregularity.  The  act  of  the  attorney 
in  the  conduct  of  a  cause  is  the  act  of  the  cli- 
ent. The  effect  of  the  alteration,  that  being 
willful,  was  to  destroy  the  effect  of  the  process. 
It  was  no  longer  a  protection  to  the  attorney. 
It  could  not  be  restored  for  the  purpose  of  pro- 
tecting him  by  parol  evidence,  as  if  it  had  been 
lost  or  accidentally  altered  ,or  the  teste  had  been 
changed  by  some  third  person;  and  the  clients 
must  be  holden  to  that  consequence  as  parties. 
Motion  denied,  with  costs. 
Cited  in-43  N.  J.  L.,  142. 


VAN  ORDEN'S  ADMINISTRATOR 
REYNOLDS 

Administrator's  Liability  for  Costs. 

An  administrator  is  not  liable  to  costs  in  an  action 
brought  by  him  on  a  note  payable  to  bearer,  where 
the  verdict  passes  against  him,  although  he  might 
have  commenced  the  suit  in  his  own  name,  if  it  be 
not  shown  that  the  suit  was  wantonly  brought,  or 
conducted  in  bad  faith.  Where  the  cause  of  action 
accrued  to  the  intestate  in  his  lifetime,  the  adminis- 
trator is  not  liable  to  costs  though  he  fail  in  the  ac- 
tion. 

Citations— 2  R.  S.,  615.  sec.  17;  9  Wend.,  425;  4  Cow., 

87. 

THE  suit  was  on  a  joint  and  several  promis- 
sory note  made  by  the  defendant  and  one 
Hoag,  in  the  year  1825,  for  $736,  payable  with 
interest  four  years  after  date  to  Robert  Le  Roy 
Livingston  or  bearer.  Livingston  transferred 
the  *note  to  Van  Orden  in  his  lifetime.  [*636 
The  administrator  finding  the  note  among  the 
papers  of  the  intestate,  sued  to  recover  the 
amount.  The  defense  was  failure  of  consider- 
ation as  between  the  original  parties  to  the  note, 
and  that  the  intestate  had  not  paid  value  at  the 
time  the  note  was  transferred  to  him.  Verdict 
for  the  defendant. 

Mr.  J.  W.  Edmonds,  for  the  defendant, 
now  moved  for  an  order  that  the  administrator 
pay  costs. 

Mr.  J.  T.  B.  Van  Vechten,  opposed. 

By  the  Court.  Bronson,  J.  On  examining 
the  facts  detailed  in  the  papers,  I  am  unable  to 
say  that  the  suit  was  wantonly  brought, or  that 
there  was  any  bad  faith  in  conducting  it.  The 
only  remaining  question  is,  whether  the  action 
was  necessarily  prosecuted  in  the  right  of  the 
intestate.  2  R.  S.,  615,  sec.  17.  The  statute 
has  not  introduced  a  new  rule,  but  is  a  sub- 
stantial re-enactment  of  the  old  statute,  as  it 
had  been  expounded  by  judicial  decisions.  It 
is  said  that  the  administrator  might  have  sued 
in  his  own  name  without  mentioning  his  rep- 
resentative character.because  the  note  was  pay- 
able to  bearer,  and  the  case  of  Robinson  v.  Cran- 
datt,Q  Wend.  ,425,is  relied  on  as  establishing  that 
doctrine.  That  case  decides  that  the  plaintiffs 
having  come  honestly  to  the  possession  of  notes 
payable  to  bearer,might  sue  in  their  own  names ; 
and  proving  that  they  received  the  notes  as 
administrators  in  Pa.,  would  not  defeat  the  ac- 
tion. The  judge  remarked,  that  a  mere  agent 
havinganote  of  his  principal, payable  to  bearer, 
may  sue  on  it  in  his  own  name, and  it  does  not 
lie  with  the  defendant  to  object  the  plaintiff's 
want  of  interest. 

WEND   18. 
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The  general  rule  is.  that  if  an  executor  or 
administrator  sue  in  his  representative  charac- 
ter when  he  might  have  sued  in  his  own  name, 
he  must  pay  costs  if  he  fail".  If  he  bring  trover 
on  his  own  possession  to  recover  the  goods  of 
the  testator  or  intestate,  he  shall  pay  costs  if 
the  defendant  succeeds,  because  the  action 
might  have  been  brought  in  his  own  name.  So, 
if  he  sue  for  money  had  and  received  to  his  use 
637*]  *as  executor  or  administrator.  But 
where  the  debt  or  cause  of  action  accrued  to 
the  testator  or  intestate  in  his  lifetime,  the  ex- 
ecutor or  administrator  suing  in  that  character 
is  not  liable  to  costs  if  he  fail  in  the  action. 
Here  the  action  wholly  accrued  to  the  intestate 
in  his  lifetime.  I  do  not  think  it  necessary  to 
go  through  with  the  cases.  The  rule  was  fully 
considered  in  Ketchum  v.Ketchum,  4  Cow.,  87, 
and  should  not  be  departed  from. 

Motion  denied. 
Cited  in-H.  &  D.,  389. 


TOWNSEND  «.  BABCOCK. 

Motion — Costs  Denied. 

Where  papers  in  opposition  to  a  motion  are  un- 
necessarily voluminous,  costs  will  not  be  allowed, 
though  the  motion  be  denied. 

IN  this  case,  a  motion  for  re-taxation  of  costs 
was  denied  without  costs,  and  costs  were 
refused  solely  on  the  ground  that  the  papers  in 
opposition  to  the  motion  were  unnecessarily 
voluminous.  The  judge  observed  that  the  court 
would  pass  upon  the  question, and  not  leave  it 
to  the  taxing  officer  to  determine  what  facts 
were  necessarily  stated. 


THE  PEOPLE,  ex  rel.  E.  ORDRONAUX, 

t>. 
P.  CHEQARA Y  Ain>  C.  CONDERT. 

Parent  and  Child— Father  Entitled  to  Custody 
of  Infant  Children—  Wishes  of  Children  Con- 
sulted— Custody  may  be  Committed  to  Mother 
— Habeas  Corpus  —  Practice  —  Affidavit  of 
Wife. 

The  father  la  entitled  to  the  custody  of  his  infant 
children,  and  when-  differences  exists  between  the 
parents,  tin-  right  of  the  father  is  preferred  to  that 
of  the  mother:  but  he  may  forfeit  it  by  misconduct. 


Nor«.— Parent  and  child— The  father  is  the  natural 
aunnlinn  nf  the  ehiid  and  it  entitled  tn  it*  cwtmly. 

Bee  People  v. ,  1»  Wend..  18 ;  People  v.  Mer- 

celn.8  Hill,  398:  People  v.  Olmstead.  27  Barb.. »; 
People  v.  Humphreys,  24  Barb.,  621:  Ahrcnfeldt  v. 
Alir.  nfeldt,  Hoffin..  4H7  ;  Matter  of  Gottman,  2  Hill 
(8.  C.).  883;  Johnson  v.  Terry.  34  Conn. .268:  suit. 
v.  Richardson.  40  N.  H..  272  :  State  v.  Balrd.  18  N.  J. 
Eq..  194  ;  Bennett  v.  Bennett,  18  N.  J.  Eq..  114. 

Tlir  tiuht  of  the  father  to  the  cvntitdy  of  the  child 
may  l>r  r,,nlr<,lU<l  In  the  Inten-at  of  the  child's  safety 


weilfare.  In  addition  to  the  above 
Mat  NT  of  Welch.  74  N.  Y..  290;  Matter  of  Wataon.10 
Abb.  N.  C.,  215 ;  Matter  of  Waldron,  13  Johns..  418 ; 
People  v.  Klltur.  fi  H«rb.,  306  :  Matter  of  <iregg.  5  N. 
V.  Ix-g.  (>»»..  2»:  Matter  of  Cuneon.  17  How.  Pr.. 
610;  Bennett  v.  Bennett.  13  N.  J.  Eq.,  114;  State  v. 
1'niii".  4  Humph.,  623. 

A*  to  the  riant  nf  the  mnther  to  a  child  of  tender 
rears,  see  Commonwealth  v.  Smith,  1  Hrews.  (Pa.), 
547 :  Strtplln  v.  Ware,  36  Ala,,  87. 

WKND.  18. 


may  be  controlled  in  the  exercise  of  his  parental 
power,  and  under  certain  circumstances  the  care 
and  custody  of  the  children  may  be  committed  to 
the  mother. 

Where  a  habeas  corpus  is  sued  out  on  the  applica- 
tion of  a  mother  in  respect  to  the  care  and  custody 
of  her  minor  children,  on  the  coming  In  of  the  re- 
turn, denials  of  material  facts  set  forth  in  the  re- 
turn, and  new  allegations  in  support  of  the  appli- 
cations will  be  received,  provided  the  same  be  made 
under  oath  ;  but  in  such  case  the  father  will  be  al- 
lowed to  give  further  evidence  on  his  part. 

Whether  the  affidavit  of  the  wife  can  properly  be 
received  when  its  effect  is  to  give  testimony  against 
the  husband,  quaere.  The  affidavit  of  the  wife  was 
'received  in  this  case,  it  being  deemed  not  [»638 
material  as  to  the  main  question  before  the  court. 

In  cases  of  this  kind,  in  the  exercise  of  its  discre- 
tion, the  wishes  of  the  children  will  be  consulted  by 
the  court. 

Citations— Laws  of  1818,  p.  298;  2  R.  S.,  582,  art.  2, 
sees.  21, 48,  86 ;  10  Ves.,  52 ;  5  East,  221 :  2  Russ.,  1. 

HABEAS  CORPUS,  in  a  case  of  minor  chil- 
dren, on  the  question  of  their  custody, as 
between  their  parents.  Augr.  8, 1836,  Elizabeth 
Ordronaux,  the  wife  of  John  Ordronaux.  of 
the  City  of  N.  Y. ,  presented  a  petition  to  the 
court,  verified  by  her  oath, stating  that  she  was 
an  inhabitant  of  this  State,  and  that  she  and 
her  husband  were  living  in  a  state  of  separa- 
tion without  being  divorced  ;  that  there  were 
three  minor  children  of  the  marriage,  to  wit : 
Clare, aged  15;  Florine.aged  13years,and  John, 
aged  9  years:  that  her  husband,  in  Apr.,  1835, 
placed  the  two  daughters  in  the  boarding  school 
of  Madame  Chegaray,  the  wife  of  the  defend- 
ant Chegaray,  in  the  City  of  N.Y.,  where  they 
still  remain;  and  that  the  son  was  placed  in  the 
boarding-school  kept  by  the  defendant,  Con- 
dert,  who  is  the  principal  of  theN.Y.  Lyceum, 
where  he  still  remains.  She  complained  that 
the  children  had  not  been  permitted  to  visit 
her,  except  on  a  few  occasions,  and  set  forth 
various  other  matters  in  support  of  an  applica- 
tion for  writs  of  habeas  corpus  to  have  the  chil- 
dren brought  into  court,  and  that  the  court 
would  award  the  care  and  custody  of  them  to 
her.1  Writs  were  awarded  and  issued,  one  di- 
rected to  the  defendant,  Chegaray,  to  bring  up 
the  two  daughters, and  the  other  to  the  defend- 
ant, Condert,  to  bring  up  the  son.  The  writs 
recited  the  application  of  the  mother,  made  in 
pursuance  of  the  statute,  and  were  made  re- 
turnable *at  the  special  term  in  Sep.  f*CJHJ) 
A  copy  of  the  petition  was  served  with  the  writ 
on  each  of  the  defendants.  On  the  return  day 
the  children  were  brought  into  court,  and  the 
defendants  severally  made  return  to  the  writ  of 
habeas  corpus,  which  was  verified  by  his  oath. 
An  affidavit  of  the  husband,  John  Ordronaux, 
and  several  other  affidavits  were  read  in  answer 
to  the  facts  stated  in  the  petition,  and  for  the 
purposeof  showing  that  the  charge  and  custody 
of  the  children  ought  to  continue  with  the 
father. 


l.-The  Revised  Statutes,  2  R.8..  14«,  sec.  1.  3.  pro- 
vide as  follows :  Where  any  husband  and  wife  -hull 
live  In  a  state  of  separation, without  being  divorced, 
and  shall  have  any  minor  child  of  the  marriage,  tin- 
wire.  If  she  be  an  Inhabitant  of  this  State,  may  ap- 
ply to  the  Supreme  Court  for  a  httl>r<u>  rorjni*.  to 
nave  such  minor  child  brought  before  It.  Sec.  1.  On 
the  return  of  such  writ,  the  court,  on  due  consider- 
ation, may  award  the  charge  and  oimtrxlv  of  tho 
child  so  brought  before  It  to  the  mother,  for  such 
time,  under  such  regulations  and  nwtrictlonn.  and 
wlthsuch  pro  visions  and  dlnt'tlons,  a«  the  raw  may 
require.  Sec.  2.  At  any  time  after  the  making  of 
such  order,  the  Supremo  Court  may  annul,  vary  or 
modify  the  same.  Sec.  3. 
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Mr.  J.  Greenwood,  appeared  for  the  de- 
fendants and  the  father  of  the  children. 

Messrs.  A.  Taber  and  N.  Chase,  appeared 
for  the  mother. 

The  counsel  for  the  relator  proposed  to  read 
affidavits  denying  some  of  the  facts  stated  in 
the  return, and  in  answer  to  the  affidavits  which 
had  been  read  on  the  part  of  the  father.  Among 
others,  they  proposed  to.  read  an  affidavit  made 
by  Mrs.  Ordronaux,  who  was  then  in  court. 
The  counsel  for  the  defendants  objected  on  sev- 
eral grounds:  that  the  defendants  had  answered 
the  petition  which  had  been  served  with  the 
writs,  and  could  not  be  called  upon  to  answer 
new  matter;  that  the  case  is  not  within  2  R.  S., 
569,  sec.  48,  and  at  the  common  law  the  return 
to  a  writ  of  habeas  corpus  could  not  be  contro- 
verted. If  the  return  was  false,  the  remedy 
was  by  action  on  the  case.  Com.  Dig.,  Habeas 
Corpus;  6  Greenl.,  462.  As  to  the  affidavit  of 
Mrs.  Ordronaux.it  was  objected  that  she  could 
not  be  a  witness  against  her  husband  ;  it  was 
against  the  policy  of  the  law. 

By  the  Court,  Bronson,  J.  The  practice  of 
the  courts  has  not  been  entirely  uniform  on, 
this  subject;  but  independent  of  any  statutory 
provision,  I  think  it  the  better  opinion  that  the 
return  to  a  writ  of  habeas  corpus  could  not  be 
controverted.  If  the  return  was  sufficient  and 
showed  a  good  cause  for  taking  and  detaining, 
the  court  was  bound  to  remand  the  prisoner, 
64O*]  without  inquiring  whether  the  *return 
was  true  or  false.  It  is,  however,  unnecessary  to 
pass  upon  that  question.  TheActof  1818,  L.  of 
1818,  p.  298,  after  reciting  that  doubts  were  en- 
tertained whether  returns  made  to  writs  of  ha- 
beas corpus  were  traversable  or  examinable  by 
facts  dehors  the  return,  provided,  that  the  officer 
before  whom  the  party  should  be  brought  on  ha- 
beas corpus  should  within  three  days  after  return 
made,  proceed  to  examine  into  the  facts  con- 
tained in  such  return,  and  into  the  cause  of  the 
confinement  or  restraint,  and  thereupon  either 
discharge  or  bail,  or  remand  the  party,  as  the 
case  should  require.  The  substance  of  this 
Act  has  been  incorporated  in  the  Revised  Stat- 
utes, 2  R.  S.,  562,  art.  2.  The  48th  section 
provides  that  "the  party  brought  before  any 
such  court  or  officer  on  the  return  of  any  writ 
of  habeas  corpus,  may  deny  any  of  the  material 
facts  set  forth  in  the  return,  or  allege  any  fact 
to  show  either  that  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his 
discharge;  which  allegations  or  denials  shall 
be  on  oath;  and  thereupon  such  court  or  officer 
shall  proceed,  in  a  summary  way,  tohearsuch 
allegations  and  proofs  as  may  be  produced  in 
support  of  such  imprisonment  or  detention,  or 
against  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require." 

It  is  true  that  this  section  does  not  in  terms 
extend  to  the  case  under  consideration  .It  relates 
particularly  to  persons  committed,  detained, 
confined  or  restrained  of  their  liberty.  Sec.  21. 
But  the  86th  section  declares,  that  "  The  sev- 
eral provisions  contained  in  this  title,  shall  be 
construed  to  apply,  so  far  as  they  may  be  ap- 
plicable, and  except  where  otherwise  provided, 
to  every  writ  of  habeas  corpus  authorized  to  be 
issued  by  any  statute  of  this  State."  It  seems 
as  appropriate  in  this  case  to  hear  the  allega- 
tions and  proofs  of  the  parties  in  relation  to 
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the  proper  charge  and  custody  of  the  children 
as  it  would  be  on  a  complaint  of  unjust  im- 
prisonment to  inquire  into  the  grounds  for  the 
detention.  There  can  be  no  substantial  reason 
why  the  return  should  be  more  conclusive  in 
the  one  case  than  in  the  other.  If  it  be  not  ob- 
ligatory upon  the  court  to  pursue  that  course 
on  the  present  occasion,  I  think  it  safe  to  fol- 
low the  provisions  of  the  48th  *section,  [*64 1 
so  far  as  they  can  be  made  applicable  to  this 
case;  and  I  shall,  therefore,  proceed,  in  a  sum- 
mary way,  to  hear  such  allegations  and  proofs 
as  may  be  produced  in  support  of  the  respect- 
ive claims  of  the  father  and  the  mother  to  the 
charge  and  custody  of  their  children. 

The  proper  course  has  thus  far  been  pursued 
on  the  part  of  the  applicant.  A  copy  of  her  pe- 
tition was  served  with  thewrits.aud  the  father, 
and  the  persons  having  the  immediate  charge 
of  the  children  under  bis  authority,  have  had 
an  opportunity  to  answer.  It  is  true  that  they 
may  now  be  surprised  by  the  introduction  of 
new  matter ;  but  this  would  not  be  a  greater 
evil  than  that  which  might  possibly  result  from 
holding  the  returns  to  be  conclusive.  In  a  sum- 
mary proceeding  either  party  may  suffer  in- 
jury from  not  being  able  to  anticipate  all  the 
allegations  which  may  be  made  on  the  part  of 
his  adversary.  But  the  court,  as  far  as  prac- 
ticable, will  take  care  that  no  improper  advan- 
tage shall  be  obtained  by  either  party.  The 
proofs  offered  by  the  mother  will  be  received, 
and  the  father  will  also  be  at  liberty  to  give 
further  evidence  on  his  part.  The  affidavit  of 
Mrs.  Ordronaux  will  be  received,  subject  to  all 
legal  exceptions. 

An  affidavit  of  Mrs.  Ordronaux  and  several 
other  affidavits  were  then  read  in  support  of  her 
application.  No  further  proofs  were  offered 
on  the  part  of  the  father,  or  the  defendants. 

The  counsel  for  the  relator  insisted,  among 
other  things,  that  at  the  common  law  the  father 
had  no  greater  right  than  the  mother  to  the  cus- 
tody of  the  children  of  the  marriage.  They 
urged  also  that  the  children  should  be  examined 
by  the  court,  for  the  purpose  of  ascertaining 
their  wishes  in  relation  to  the  matter  in  contro- 
versy. They  cited  2  Str.,  982;  5  Binn.,  520;  3 
Mass.,  482  ;  6  Greenl.,  462;  8  Johns.,  328  ;  4 
Johns.  Ch.,  80;  13  Johns.,  418;  10  Ves.,  52;  2 
Russ.,  1;  5  Paige,  596. 

The  counsel  for  the  defendant  cited  5  East, 
220;  6  Greenl.,  464. 

*By  the  Court,  Bronson.  J.  Since  [*642 
the  adjournment  of  the  court  last  evening  I  have 
looked  into  the  affidavit  of  Mrs.  Ordronaux 
with  the  other  papers,  and  without  intending 
to  decide  whether  it  be  proper  to  receive  the 
affidavit  of  the  wife  in  such  a  case.I  have  taken 
it  into  consideration  in  forming  my  judgment 
upon  the  merits  of  this  application.  The  affi- 
davit of  the  wife  was  received  by  Ld.  Eldon  in 
De  ManneviUe  v.  De  ManneviUe,  10  Ves. ,  52,  un- 
der circumstances  somewhat  similar  to  those 
of  the  present  case  ;  but  in  the  final  decision, 
the  Chancellor  expressed  a  doubt  whether  he 
was  at  liberty  to  give  it  any  attention.  The  rea- 
sons in  favor  of  hearing  the  evidence  of  the  wife 
are  pretty  strong  in  a  proceeding  of  this  char- 
acter, and  the  policy  of  the  rule  on  which  her 
testimony  against  the  husband  is  generally  ex- 
cluded can  hardly  be  said  to  exist  in  this  par- 
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ticular  case.  The  parties  are  already  engaged 
in  an  angry  controversy,  and  there  is  much 
.ground  to  fear  that  their  feud  can  never  be 
healed.  There  is,  however,  room  for  doubt 
whether  the  testimony  of  the  wife  should,  in 
any  case,  be  received  against  the  husband,  ex 
cept  where  she  complains  of  personal  violence 
or  ill  treatment  of  herself;  and  if  the  facts  stated 
by  Mrs.  Ordronaux  were  important  to  the  con- 
clusion at  which  I  have  arrived  on  the  main 
question,!  should  not  receive  her  affidavit  with- 
out taking  time  for  consideration. 

In  relation  to  the  general  question,  it  can 
hardly  be  doubted  that  the  father  is  entitled  to 
the  custody  of  his  infant  childien;  and  where, 
as  in  the  present  case.differences  unfortunately 
•exist  between  the  parents,  the  right  of  the 
father  is  preferred  to  that  of  the  mother.  I 
shall  not  stop  to  inquire  into  the  fitness  of  the 
rule.  It  is  enough  that  it  is  settled  by  author- 
ity. The  statute  under  which  these  writs  were 
sued  out  proceeds  upon  the  assumption  that 
the  father  has  the  better  right.  It  authorizes 
the  court  to  interfere  on  the  application  of  the 
wife  only, and  evidently  supposes  that  she  alone 
needed  any  extraordinary  remedy.  It  is  true 
that  the  courts  on  the  common  writ  of  habeas 
corpus  have  not  always  committed  the  children 
to  the  custody  of  the  father.  It  is  not  the  ob- 
ject of  that  writ  to  try  the  right  of  parents  or 
guardians  to  the  custody  of  infants,  but  to  de- 
<54.'<*J  liver  from  *unjust  imprisonment,  and 
all  illegal  or  improper  restraints.  When,  there- 
fore, infants  have  been  brought  into  court  who 
were  of  the  age  of  discretion,  they  have  fre- 
quently been  consulted  in  relation  to  their 
wishes,  and  have  been  informed  that  they  were 
at  liberty  to  go  where  they  pleased.  Cases  of 
this  kind  prove  nothing  in  favor  of  the  claim 
of  the  mother. and  many  of  them  admit  the  su- 
perior right  of  the  father. 

The  father,  however,  has  not  an  absolute, 
unalienable  right  to  the  custody  of  his  infant 
children.  This,  like  other  rights,  may  be  for- 
feited by  misconduct.  And  although  courts  of 
law  have  not  interfered  by  habeas  corpus  in  such 
cases;  the  father  has  been  controlled  in  the  ex- 
ercise of  his  parental  power  by  the  Court  of 
Chancery  in  England.  This  authority  is  said 
to  belong  to  the  King,  as  parent  patria,  and  is 
exercised  by  the  Chancellor  as  bis  representa- 
tive. In  King  v.  De  MannemUe,  5  East,  221, 
the  Court  of  K.  B.  on  habeas  carpus  refused  to 
take  the  child  from  the  father  and  restore  it  to 
the  mother,  although  the  father  had  by  force 
and  stratagem  taken  the  child  when  at  the 
breast;  but  on  an  application  to  the  Chancellor, 
Ld.  Eldon  made  an  order  restraining  the  father 
from  taking  the  child  out  of  the  kingdom.  10 
Yes.,  52.  In  WeUesley  v.  Duke  of  Beaufort,  2 
Russ.,  1,  the  Chancellor  appointed  guardians, 
and  restrained  the  father  from  assuming  the 
custody  of  his  infant  children. 

The  statute  under  which  the  writs  in  this 
case  were  issued  seems  to  have  been  suggested 
by  the  practice  of  the  English  Court  of  Chan- 
cery which  has  been  mentioned.  It  baa  con- 
ferred on  this  court  the  power,  which  it  did 
not  before  possess,  of  interfering  between  the 
husband  and  the  wife  in  relation  to  the  charge 
and  custody  of  their  minor  children.  The 
children  may,  under  certain  circumstances,  be 
committed  to  the  mother  "for  such  time,  under 
WBND.  18.  N.  Y.  R.  18. 


such  regulations  and  restrictions,  and  with 
such  provisions  and  directions  as  the  case  may 
require."  Sec.  2.  I  have  entertained  some 
doubt  whether  this  was  a  proper  case  for  con- 
sulting the  children  in  relation  to  their  wishes. 
This  is  not  a  proceeding  for  the  purpose  of  re- 
ieviug  them  from  any  improper  restraint ;  but 
*it  is  a  contest  between  parents  in  rela-  [*644: 
tion  to  the  future  charge  and  custody  of  their 
children.  But  as  the  Legislature  has  not  de- 
clared on  what  grounds  the  court  shall  pro- 
ceed, but  has  confided  the  whole  matter  to  our 
discretion,  I  have  concluded  that  it  was  not 
improper  to  consult  the  children,  and  have 
conversed  with  them  severally  in  relation  to 
their  present  condition,  and  their  wishes  for 
the  future. 

It  only  remains  that  I  examine  the  evidence 
which  has  been  adduced  for  and  against  the 
granting  of  this  application.  [Here  the  judge 
examined  the  allegations  and  proofs  of  the 
parties  in  detail  ;  and  then  concluded.]  This 
is  not  a  case  where  the  court  is  to  interfere  as 
a  matter  of  course,  but  only  upon  some  suffl 
cient  grounds.  The  children  are  in  good  health 
— they  are  in  schools  of  the  best  repute,  where 
their  morals  and  comfort,  as  well  as  their  edu- 
cation, receive  all  proper  attention.  Their 
mother  is  permitted  to  visit  them  at  pleasure, 
and  they  occasionally  visit  her.  Their  father  is 
a  man  of  good  character,  and  it  is  abundantly 
proved  that  he  is  a  fit  and  proper  person  to 
have  the  charge  and  custody  of  the  children. 
On  the  evidence  before  me  I  am  unable  to 
make  the  same  remark  in  relation  to  the 
mother.  On  the  whole,  there  does  not  appear 
to  be  any  sufficient  ground  for  the  interference 
of  the  court,  and  the  application  of  Mrs.  Or- 
dronaux must  be  denied. 

Disapproved— 85  Wend.,  103. 

Commented  on— 8  Paiire,  52. 

Cited  in-25  Wend.,  72 :  9  Barb.,  583;  27  Barb.,  14 ; 
35  Barb.,  89 ;  39  Barb.,  310 ;  2  How.  Pr.,  61 ;  1  Sandf ., 
679 ;  2  Duer,  48 ;  35  Am.  Dec..  664. 


ELY  P.  LYONS. 

Action  of  Assumpsit—  Order  to  Hold  to  Bail  — 
Appeal  —  Motion  to  Disc/targe  —  Non-resident. 

An  order  to  bold  to  bail  a  defendant  in  an  action 
of  (lAtw/npett,  who  is  a  resident  of  this  State,  is  a 
nullity,  and  the  defendant  will  bo  dischanred  on 
motion,  on  indorsing1  hi-  appearance  ;  it  la  not  nec- 
essary in  such  case  to  present  the  motion  by  way  of 
appeal. 

An  appeal  denied,  is  no  bar  to  a  motion  for  dis- 


- 

A  non-resident  may  be  arrested,  without  an  order 
to  hold  to  bail. 

Citation-Laws  of  1831.  p.  306. 

MOTION  to  discharge  from  arrest.  The  de 
fendant  was  arrested  on  a  capias  and  held 
to  bail  in  the  sum  of  $1,500,  in  an  action  of 
assumpsit,  under  an  order  to  hold  to  bail  made 
•by  the  Recorder  of  N.  Y.,  on  the  [*«45 
ground  that  the  defendant  was  not  a  resident 
of  this  State,  but  was  a  resident  of  the  State  of 
Indiana. 

Mr.  A.  Taber.  on  affidavits  of  the  defend- 

ant and  two  others,  moved  that  the  defendant 

be  discharged  from  bail  on  indorsing  bis  ap- 

pearance on  the  capias. 

82  407 


645 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1836 


Mr.  S.  Stevens,  beside  reading  affidavits  in 
opposition,  objected  :  1.  That  the  same  motion 
was  made  and  denied  on  the  8th  instant,  and 
leave  had  not  been  obtained  to  renew  the  mo- 
tion, 12  Wend.,  290  ;  2.  That  this  should  have 
been  an  appeal  from  the  order  of  the  recorder  j 
to  hold  to  bail,  and  not  a  direct  motion  to  dis-  j 
charge. 

By  the  Court,  Bronson.  J.  This  is  not  a  re- 
newal of  the  motion  made  on  the  8th  instant. 
That  was  a  motion  to  set  aside  the  order  of  the 
recorder.  It  was  regarded  as  an  appeal  from 
the  order,  and  the  motion  was  denied  on  the 
ground  that  the  defendant  had  not  presented 
the  papers  which  were  before  the'  recorder. 
The  merits  were  not  considered. 

The  second  objection  involves  the  inquiry 
whether  the  recorder  had  authority  to  make 
the  order  to  hold  to  bail.  If  he  had,  the  proper 
course  was  for  the  defendant  to  apply  to  the  ' 
officer  to  discharge  or  vacate  the  order,  and  in 
the  event  of  his  refusal,  the  matter  should  then 
be  brought  before  the  court  by  way  of  appeal, 
and  be  heard  on  the  same  papers  that  were 
before  the  commissioner.  But  if  the  recorder 
had  no  power  to  make  the  order,  the  defendant 
is  right  in  making  a  direct  motion  to  the  court 
to  be  discharged  from  the  arrest. 

Before  the  passing  of  the  Act  to  Abolish  Im- 
prisonment for  Debt,  L.  of  1831,  p.  396,  all 
persons  might  be  held  to  bail  in  the  action  of 
assumpsit,  without  any  order  for  that  purpose. 
The  1st  and  2d  sections  of  that  Act  only  ex 
empt  from  imprisonment  persons  who  are  res- 
idents of  this  State,  and  not  those  who  reside 
abroad.  If  the  defendant  was  in  truth  a  res- 
ident of  Indiana  at  the  time,  no  order  to  hold 
646*]  *to  bail  was  necessary.  He  was  subject 
to  arrest  in  the  same  manner  as  though  the  Act 
had  not  been  passed.  But  if  he  was  a  resident 
of  this  State,  and  had  been  so  for  at  least  one 
month  previous  to  the  commencement  of  the 
suit,  the  statute  expressly  exempts  him  from 
arrest  or  imprisonment ;  and  no  judge  or  com- 
missioner could  make  a  valid  order  to  hold  him 
to  bail.  Where  the  plaintiff  proceeds  on  the 
ground  that  the  defendant  is  a  non-resident, 
the  law  has  not  authorized  any  public  officer  to 
order  the  arrest,  and  the  party  must  act  at  his 
peril. 

On  the  affidavits  presented  there  can  be  no 
doubt  that  the  defendant  at  the  time  of  the  ar- 
rest was,  and  for  several  years  immediately 
preceding  it,  had  been  a  resident  of  this  State. 
As  the  order  to  hold  to  bail  was  nugatory,  it  is 
only  necessary  to  order  the  bail-bond  to  be  de- 
livered up  and  canceled,  on  the  defendant's 
entering  his  appearance. 

Motion  granted. 

WOOD 

THE  HOWARD  INSURANCE  COMPANY 
OF  NEW  YORK,  as  Receivers,  etc. 

Practice — Motion  for    Commission  to  Examine 
Witnesses — Insurance  Company. 

An  insurance  company  acting  as  receiver  in  rela- 
tion to  claims  against  the  former  capital  and  assets 
of  the  corporation,  is  not  entitled  to  a  commission 
to  examine  witnesses,  where  the  matter  in  contro- 
versy has  been  submitted  to  referees  under  a  special 
statute  authorizing  such  proceeding. 
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It  seems  that  such  commission  can  issue  only 
where  there  is  an  action  pending  in  a  court  of 
record,  and  an  issue  joined  upon  pleadings  in  the 
forms  prescribed  by  law. 

Citations— Stat.  Seas.  1836,  p.  5 ;  p.  27,  sees.  6,  9 ;  2 
R.  S.,  45,  sees.  19,  26 ;  393,  sec.  11 ;  469,  sec.  68. 

MOTION  for  a  commission  to  examine  wit- 
nesses.    The  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 

By  the  Court,  Bronson,  J.  This  is  one  of 
the  insurance  companies  rendered  insolvent  by 
the  great  fire  in  N.  Y.,  in  Dec.,  1835.  Having 
again  filled  up  its  capital,  the  Co.  is  now  act- 
ing as  receiver  in  relation  to  claims  against 
the  former  capital  and  assets  of  the  Corpora- 
tion. Stat.  sess.  1836,  p.  5;  Id.,  p.  27,  sees.  5, 
9.  Under  the  *9th  section  of  the  last  [*647 
Act,  the  Co.  may  require  claims  for  losses  oc- 
curring prior  to  the  late  filling  up  of  the  stock 
to  be  submitted  to  reference,  under  a  rule  of 
some  court  of  competent  jurisdiction,  in  the 
manner  allowed  by  law  to  receivers.  Wood 
having  a  claim  for  loss  under  a  policy  effected 
before  the  insolvency  of  the  Co. ,  the  same  was 
referred  to  referees  by  agreement  of  the  par- 
ties. Receivers  have  the  same  power  and  au- 
thority as  trustees  of  insolvent  debtors.  2  R. 
S.,  469,  sec.  68.  Trustees  of  insolvent  debtors 
may  refer  claims  against  the  estate  to  three  in- 
different persons,  who  have  the  same  powers 
and  are  subject  to  the  same  duties  and  obliga- 
tions as  referees  appointed  by  the  Supreme 
Court.  The  report  of  the  referees  is  conclusive 
on  the  rights  of  the  parties,  if  not  set  aside  by 
the  court  in  which  it  is  filed.  2  R.  S.,  45.  sees. 
19,  25. 

The  Co.  now  moves  for  a  commission  to  take 
the  examination  of  a  witness  whose  testimony 
will  be  material  on  the  hearing  before  the  ref- 
erees, and  for  a  stay  of  proceedings  in  the 
mean  time.  It  is  objected  that  this  is  not  a  case 
where  a  commission  can  issue.  The  power  of 
the  court  to  order  a  commission  without  the 
consent  of  parties  depends  entirely  on  the  stat- 
ute. "Whenever  an  issue  of  fact  shall  have 
been  joined  in  any  action  in  a  court  of  law,  be- 
ing a  court  of  record,  and  it  shall  appear  on 
the  application  of  either  party,  that  any  wit- 
ness not  residing  within  this  State  is  material 
in  the  prosecution  or  defense  of  such  action, " 
the  court  may  award  a  commission  to  take  the 
examination  of  the  witness.  2  R.  S.,  393,  sec. 
11.  I  think  the  statute  does  not  reach  this  case. 
There  is  no  action  pending  in  this  court;  no  is- 
sue of  fact,  within  the  meaning  of  the  section. 
A  proceeding  by  arbitration  may  possibly  be 
termed  the  lawful  demand  of  one's  right,  and 
yet  it  has  never  been  supposed  that  there  was 
any  authority  vested  in  the  courts  or  elsewhere 
to  compel  the  attendance  of  witnesses  without 
special  legislative  provision.  The  statute  only 
provides  for  a  commission  where  there  is  an 
action  in  a  court  of  law,  and  it  only  extends  to 
a  case  where  the  parties  are  before  the  court, 
for  the  prosecution  or  defense  of  their  rights 
in  the  forms  prescribed  by  law.  In  this  case 
*neither  the  parties  nor  the  subject  of  [*648 
controversy  are  before  the  court,  nor  will  they 
be  until  the  report  of  the  referees  shall  be  filed. 
And  besides,  when  the  statute  speaks  of  an  is- 
sue of  fact  joined  in  an  action,  it  means  some- 
thing more  than  a  controversy  between  the 
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parties  concerning  their  rights;  it  means  an  is- 
sue upon  pleadings.where  some  matter  of  fact 
is  alleged  by  one  party  and  denied  by  the  oth- 
er, in  the  forms  prescribed  by  law.  It  may  be 
very  proper  that  the  court  should  have  power 
to  award  a  commission  in  a  case  like  the  one 
under  consideration,  but  it  has  not  been  con- 
ferred by  the  Legislature. 

Motion  denied. 

Cited  in  -4  Hill,  534 :  83  N.  Y.,  167. 


JORDANS  ».  VAN  HOE8EN. 

Action  in  Name  of  Two  Attorneys — Taxation  of 
Costs. 

Where  a  suit  Is  prosecuted  in  the  names  of  two 
attorneys,  by  one  of  them  as  the  attorney  of  both, 
a  retaining1  fee  is  not  taxable ;  nor  can  a  bill  of  par- 
ticulars be  charged  when  none  is  demanded  by  the 
defendant :  and  but  one  counsel  fee  can  be  demand- 
ed, although  a  hearing  before  referees  is  repeated- 
ly adjourned. 

MOTION  for  re-taxation.  Ambrose  L.  Jor- 
dan and  Allen  Jordan  commenced  an  ac- 
tion of  assumpsit  against  the  defendant,  declar- 
ing by  Allen  Jordan, their  attorney.  The  plaint- 
iffs are  partners,  and  claimed  to  recover  for 
work,  labor,  care,  diligence  and  attendance  as 
the  attorneys,  counselors,  solicitors  and  agents 
of  the  defendant  in  the  prosecuting  of  divers 
suits  and  businesses.  They  attached  to  the 
declaration  and  served  with  it  a  bill  of  particu- 
lars, which  was  taxed  at  $17.50.  The  defend- 
ant had  not  called  for  such  a  bill.  They  also 
charged  a  retaining  fee,  and  a  counsel  fee  on 
hearing  before  the  referees  eight  times  repeat- 
ed, the  referees  having  had  eight  meetings,the 
cause  having  been  as  frequently  adjourned, 
and  a  fee  being  charged  for  each  adjournment; 
which  charges  were  allowed  by  the  taxing  of- 
ficer. 

The  Court  decided  that  the  action  being 
substantially  by  the  plaintiffs  in  their  own 
<(4i)*] names,  a  retaining  fee  was  not 'taxable; 
that  the  bill  of  particulars  not  having  been 
called  for  by  the  defendant,  was  not  taxable; 
and  that  but  one  counsel  fee  ought  to  be  al- 
lowed, and  directed  a  re- taxation  accordingly. 

Cited  ln-30  Wend..  674. 


THE  PEOPLE,  ex  rel.  NEWKLL  KT  AU, 

9. 

MONTGOMERY  COMMON  PLEAS. 

An  appeal  cannot  be  allowed  by  the  flret  judge  of 
a  county  when  absent  from  the  county  for  which 
be  wa»  appointed. 

MOTION  for  mandamu*.  The  C.  P.  of  Mont- 
gomery quashed  an  appeal  from  a  justice's 
judgment  on  the  ground  that  the  appeal  wa* 
allowed  by  the  first  judge  of  the  county,  when 
absent  from  the  county,  to  wit:  in  Albany. 
The  relator  asked  for  a  mnndamii*  to  vacate 
the  rule  quashing  the  appeal.  The  Court 
denied  the  rn/>nrf<imu«,saying  the  judge  had  np 
jurisdiction  to  allow  the 'appeal;  it  WHS  a  judi 
cial  act  which  could  properly  be  performed 
only  in  the  county  for  which  he  was  appointed. 
WBND.  18. 


WlCKHAM  «.  SEELY. 


Action  of  Trespass — Costs. 

A  plaintiff  in  an  action  of  trespass  quare  clausum 
fregit,  prosecuting  in  this  court,  recovering  less 
than  $30  damages,  is  not  entitled  to  costs,  but  must 
pay  costs  to  the  defendant ;  although  the  Incus  in 
quo  be  uninclosed,  unoccupied  and  uncultivated, 
and  the  defendant  by  a  plea  of  non  cul.,  had  the  suit 
been  brought  in  a  justice's  court  might  have  re- 
quired the  plaintiff  to  show  title. 

The  plaintiff  should  have  sued  in  a  justice's  court, 
or  in  the  C.  P.:  and  if  in  the  latter  he  might  have 
obtained  a  certificate  that  the  trespass  was  willful 
and  malicious,  if  warranted  by  the  evidence. 

Citations— 2  R.  S.,  237,  sec.  63;  310,  311.  sees.  43-53; 
613,  sec.  3.  sub.  2 :  614. 615,  sees.  3,  8,  12, 16;  10  Wend., 
565,  566 ;  8  Cow.,  115 ;  1  R.  S.,  238,  237,  sees.  59-62. 

THE  plaintiff  sued  in  this  court, and  declared 
in  trespass  quare  clausum  fregit,  for  break- 
ing and  entering  a  certain  uninclosed,  unoc- 
cupied and  uncultivated  lot  of  land  of  the 
plaintiff,  covered  with  water,  of  which  the 
plaintiff  had  no  actual  possession,  called  Wick- 
ham's  Pond,  and  for  fishing  "therein.  [*65O 
The  defendant  pleaded  leave  and  license,  on 
which  issue  was  joined, and  to  that  issue  alone, 
with  the  damages,  was  the  evidence  addressed 
at  the  trial.  It  appeared  that  the  locus  in  QUO 
was  uninclosed,  etc..  as  mentioned  in  the  dec- 
laration. On  the  trial,  the  defendant  holding 
the  affirmative,  opened  and  led  in  the  case. 
Verdict  for  plaintiff  $45. 

Mr.  J.  R.  Van  Duzer,  moved  for  full 
costs  to  the  plaintiff,  on  producing  the  certifi- 
cate of  the  circuit  judge  stating  the  above  facts, 
and  cited  2  R/8.,613.  sec.  3;  Hubbell  v.  Roches- 
ter, 8  Cow.,  115;  1  Wend.,  466;  1  Johns..  146. 

Mr.  W.  C.  Hasbrouck,  contra,  cited  2  R. 
8.,  613,  sec.  3,  sub,  2;  Ex  parte  Coburn,\  Cow., 
568;  Chandler  v.  Duane,  10  Wend.,  565;  Rog- 
ers v.  M'Oregor,  4  Cow.,  531. 

By  the  Court,  Cowen,  J.  The  title  was  not 
in  anywise  brought  in  question  at  the  trial. 
The  plea  of  leave  and  license  admitted  it.  To 
entitle  the  plaintiff  to  costs,  he  should  have 
sued  before  a  justice,  or  have  gone  to  the  C. 
P.,  where  he  might,  had  the  fact  appeared, 
have  obtained  a  certificate  or  asked  the  jury 
to  find  that  the  trespass  was  willful  and  mali- 
cious. 2  R.  8..  613,  sec.  8,  sub.  2;  10  Wend., 
565;  2  R.  8..  614,  615.  sec.  12,  sub.  2. 

If  the  plaintiff's  claim  for  costs  is  to  be  main- 
tained, it  must  be  on  the  ground,  that  he  has 
no  remedy  in  a  justice's  court.  In  a  rase  of 
mere  constructive  possession  like  this,  if  the 
defendant  be  sued  before  u  justice,  he  may 
plead  not  guilty,  which  would  probably  in- 
volve a  denial  of  title,  and  put  the  plaintiff  to 
show  his  possession  by  his  deed.  Huhbell  v. 
Rochester,  8  Cow..  115.  In  such  a  case,  the  jus- 
tice is  directed  to  dismiss  the  cause  with  costs. 
8  R.  8.,  287.  sec.  68.  This  section  in.  that  if  it 
appear  by  the  plaintiff's  own  showing  that  ti- 
tle is  in  question,  which  the  defendant  shall 
dispute,  the  justice  shall  dismiss  the  cause.  If 
this  case  be  within  that  section,  as  it  probably 
i-.  the  defendant  might  have  tantalized  the 
plaintiff,  by  defeating  him  in  a  justice's  court, 
•and  then,  when  sued  in  a  court  of  ret:  [*O/»  1 
ord,  might  might  have  changed  his  ground  to 
the  license,  and  got  costs  for  want  of  $/>(>  dam- 
ages. He  would  not.  perhaps,  be  hound  to 
plead  title,  and  give  the  plaintiff  the  usual  rem 
edy  in  the  Court  of  C.  P.,  within  1  H.  8..  286. 
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237,  sees.  59-62.  The  only  consequence  of 
omitting  a  plea  of  title,  is  to  shut  out  his  own 
evidence  drawing  the  title  in  question.  Sec. 
62.  It  is  hard  for  the  plaintiff  to  be  thus  left 
in  the  defendant's  power.  It  is  obvious  that 
cases  may  arise  in  which  he  will  be  deprived 
of  all  substantial  remedy.  But  the  statute  of 
costs  is  without  exception,  that  if  the  plaintiff 
do  not  recover  over  $50  in  trespass,  he  shall  not 
only  be  denied  costs,  but  pay  them  to  the  de- 
fendant. 2  R.  S.,  613-615,  sec.  3.  sub.  2,  sees. 
8,  16.  To  entitle  the  plaintiff  to  costs,  there 
should  have  been  an  expressed  or  implied  ex- 
ception of  a  case  wherein  the  plaintiff  is  sub- 
jected to  a  dismissal  of  his  cause  in  a  justice's 
court,  by  reason  that  he  himself  shows  title  to 
be  in  question.  We  have  seen  that  there  is  no 
express  exception.  Does  it  follow,  that  there 
is  one  implied  from  the  circumstance  that 
there  is  no  certain  remedy  in  a  justice's  court. 
The  statute  of  costs  have  in  general  aimed,  in 
such  a  case,  to  give  them  to  the  plaintiff  by  ex 
press  provision.  In  some  cases  they  have  failed. 
On  a  recovery  in  ejectment,  the  plaintiff,  in 
order  to  get  his  damages,  must  proceed  by  sug- 
gestion, in  which  case  he  recovers  his  costs  as 
in  other  actions.  2  R.  8.,  810,  811,  sees.  43-53. 
Here  the  statute  is  peremptory,  and  takes  away 
all  remedy  in  any  other  court  absolutely.  Yet, 
if  the  plaintiff  do  not  recover  more  than  $50 
damages,  he  gets  no  costs,  but  must  pay  costs. 
Broughton  v.  Wellington,  10  Wend.,  566.  That 
case  is  decisive.  It  was  stronger  for  the  plaint- 
iff than  this.  There  was  no  remedy  but  by 
suggestion.  No  suit  would  lie.  Here  a  suit  will 
lie.  It  might  prove  successful  before  a  justice, 
if  the  defendant  would  be  fair.  A  suit  would 
lie,  we  have  seen,  in  the  0.  P.  Both  were  un- 
certain remedies,  it  is  true.  But  in  Broughton 
v.  Wellington  there  was  no  other  remedy,  cer- 
tain or  uncertain.  Reading  the  opinion  of 
Sutherland,  J.,  in  that  case,  we  collect  this  gen- 
eral rule:  Costs  cannot  be  allowed  here,  mere- 
652*]  ly  because  *there  is  no  remedy  else- 
where; but  they  must,  in  all  cases,  be  express- 
ly given  by  statute.  The  defendant,  and  not 
the  plaintiff,  is  entitled  to  costs. 
Motion  denied. 

Distinguished— 1  How.  Pr.,  181. 
Cited  in-21  N.  Y.,  470 ;  7  Barb..  79 ;  20  Barb.,  320 ;  10 
How.  Pr.,  411. 


THE  PEOPLE,  ex  rel.  FULLER, 

v. 
ONEIDA  COMMON  PLEAS. 

Mandamus — Removal  of  Relator— Security  for 
Costs—Power  to  Stay  Proceedings. 

Where  a  relator,  who  has  sued  out  a  mandamus, 
removes  from  the  State  Intermediate  the  issuing-  of 
the  alternative  and  peremptory  writ,  proceedings 
will  be  stayed  until  security  for  costs  be  filed. 

It  is  no  answer  to  the  motion,  that  the  defendant, 
with  knowledge  of  the  removal  of  the  relator,  had 
taken  steps  in  the  cause  on  his  part. 

The  power  of  staying  proceedings  until  security 
for  costs  be  filed,  is  an  incidental  power.and  may  be 
exercised  independent  of  the  statute. 

Citations— Grab.  Pr.,  507, 2d  ed.;  3  Cow.,  57. 

MR.  J.  A.  Spencer  moved  to  stay  proceed- 
ings in  a  mandamus  case  until  security  for 
costs  should  be  filed,  because,  after  the  alterna- 
tive mandamus  issued,  the  relator  had  removed 
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to  Michigan.  He  cited  10  Wend.,  598;  2R  S 
620,  sees.  1,  2 ;  Id.,  586,  sec,  54,  etc.  ;  Jac.  L. 
Diet.,  Mandamus;  Hallocks,  Costs,  825,  331 
332,  439;  2  R.  S.,  613,  sec.  3,  sub.  3;  L.  of  1833 
p.  395,  sec.  6;  2  Wend.,  301;  37S.,304;  10 Id., 
578. 

Mr.  J.  W.  Jenkins  opposed,  because.after 
knowledge  of  the  removal,  the  defendants  had 
taken  steps  in  the  cause  by  returning  to  the 
writ,  taking  a  rule,  receiving  a  demurrer  and 
interposing  a  joinder.  He  also  insisted,  that 
the  statute  requiring  security  does  not  extend 
to  a  suit  by  mandamus.  He  cited  1  R.  S.,  847, 
sec.  1  ;  Grab.  Pr.,  80  ;  Anon.,  9  Wend.,  472  ; 
Grab.  Pr.,  432;  5  Barn.  &  Aid.,  702,  and  cases 
cited. 

By  the  Court,  Cowen,  J.  The  power  of  stay- 
ing proceedings  till  security  for  costs  shall  be 
filed  is  incidental,  and  was  long  exercised  in- 
dependent of  the  statute,  and  may  still  be  so 
exercised.  Mandamus  is  clearly  within  the  prin- 
ciple of  the  common  law  power.  Delay,  and 
taking  steps  on  the  part  of  the  defendant  with 
knowledge,  seems  to  be  an  answer  *to  [*653 
the  motion  by  several  English  authorities, 
Grah.  Pr.,  507,  2d  ed.,  but  has  never  been  so 
received  in  this  court.  The  contrary  has  been 
held  in  a  like  case.  Jackson  v.  Miller,  3  Cow., 57. 

Motion  granted. 

Cited  in— 1  Denio,  659 ;  3  How.  Pr.,  136 ;  38  How. 
Pr.,  400 :  42  How.  Pr.,  278. 


BROAS  v.  MERSEREAU. 

Practice —  Verdict  after  Death  of  Plaintiff- 
New  Trial. 

A  verdict  may  be  taken  after  the  death  of  a  sole 
plaintiff,  where  the  death  happens  on  the  first  day 
of  the  circuit ;  the  defendant  in  this  case  believing 
that  the  suit  had  abated,  refused  to  appear,  in  con- 
sideration whereof ,  and  on  producing  an  affidavit  of 
merits,  a  new  trial  was  ordered  on  terms  imposed  by 
the  court. 

Citations-2  R.  S.,  308.  sees.  4, 5,  2d  ed. 

THE  plaintiff  died  the  first  day  of  the  circuit; 
after  which  his  attorney  proceeded  at  the 
same  circuit  and  took  a  verdict,  though  the 
death  was  objected  by  the  defendant  as  an 
abatement  of  the  suit.  The  defendant,  relying 
on  the  objection,  refused  to  appear  at  the  trial, 
and  now  moves  to  set  aside  the  verdict.  He 
also  presents  an  affidavit  of  merits. 

By  the  Court,  Cowen,  J.  The  Statute  2  R. 
S.,  308,  sec.  4,  2ded.,  allows  the  entry  of  judg- 
ment within  two  terms  from  the  verdict.though 
either  party  may  die  in  the  intermediate  time. 
The  whole  time  of  the  circuit  relates  to  the  first 
day,  so  that  if  the  party  die  on  any  day  during 
the  circuit,  though  before  the  trial,  this  is  re- 
garded as  a  death  after  verdict.and  may  be  fol- 
lowed by  a  judgment  within  the  two  terms.  It 
is  not  denied  that  such  would  be  the  law  of  this 
case,  were  it  not  for  section  5,  which  forbids 
the  entry  of  judgment  on  a  verdict  against  any 
party  who  dies  before  a  verdict  actually  ren- 
dered. The  verdict  here  is  not  against  but  in 
favor  of  the  party  deceased.  It  is  plain  to  my 
mind,  that  the  statute  intended  to  qualify  the 
old  rule  of  relation  no  further  than  it  respected 
the  party  against  whom  the  verdict  passed,  but 
to  leave  it  entirely  operative  in  a  case  like  this. 

WEND.  18. 
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654*]  The  *attorney  for  the  plaintiff  may 
perfect  his  judgment,  and  the  present  motion 
must  be  denied,  with  costs.  But  the  defendant 
swears  to  merits.  He  did  not  appear  at  the  cir- 
cuit, in  the  belief  that  the  statute  had  altered 
the  law  in  his  favor.  On  paying  all  costs  from 
the  notice  of  trial  to  judgment,  and  the  costs  of 
this  motion,  he  may  have  a  trial;  but  the  judg- 
ment must  stand  in  its  present  form,  to  avoid 
the  error  of  a  new  verdict  and  judgment  upon 
the  record.  On  payment,  the  proceedings  to 
stay  till  the  plaintiff  retries;  the  court  to  give 
such  further  directions  as  may  be  equitable  on 
the  coming  in  of  the  new  postea. 
Rule  accordingly. 


By  the  Court,  Bronson,  J.  The  court  will 
not  inquire  into  the  fractions  of  a  day,  except 
where  the  ends  of  justice  require  it.  Here  the 
defendant  waited  until  after  the  time  for  plead- 
ing had  expired,  and  then  served  a  plea  on  the 
agent.  Where  such  a  course  is  pursued,  and 
the  opposite  attorney  proceeds  in  the  cause 
without  actual  notice  of  the  plea,  we  will  not 
take  notice  of  the  fact  that  the  plea  was  served 
at  an  earlier  hour  of  the  day  than  the  entry  of 
the  default.  The  plaintiff  has  been  regular; 
but  as  there  is  an  affidavit  of  merits,  the  de- 
fault and  subsequent  proceedings  are  set  aside,  on 
payment  of  coats.  See  Columbia  Turnpike  v. 
Haywood,  10  Wend.,  422. 

Cited  in-3  Lans.,  183 ;  57  Barb.,  452 ;  11  How.  Pr., 
484 ;  80  Ind.,  46. 


HAWLEY  9.  GREEN  &  BROOKS. 

In  replevin,  where  the  plaintiff  has  a  verdict  for 
nominal  damages,  but  the  value  of  the  property  is 
not  assessed  by  the  jury,  the  plaintiff  is  not  entitled 
to  costs  of  increase ;  the  appraisal  by  the  sheriff  on 
taking  the  replevin  bond  will  not  help  him. 

Citations— 2  R.  8.,  437.  sec.  48,  2d  ed.;  12  Wend.,  38. 

COSTS  in  replevin.  The  verdict  was  for 
the  plaintiff,  with  nominal  damages;  but 
the  jury  did  not  assess  the  value  of  the  prop- 
erty replevied.  It  had  been  ascertained  by  the 
sheriff,  who  took  the  replevin  bond  at  $55.  and 
the  plaintiff  had  his  costs  taxed  at  the  C.  P. 
rate,  which  he  collected.  A  motion  was  made 
to  set  aside  the  judgment  as  to  costs  of  increase, 
and  to  refund. 

By  the  Court,  Cowen,  J.  The  motion  must 
be  granted.  The  better  construction  of  the 
statute  is,  that  to  carry  costs  on  the  value  of 
the  property,  the  value  must  be  assessed  by 
the  jury,  2  R.  S.,  437,  sec.  48,  2d  ed.,  and  not 
by  the  sheriff's  appraisal.  12  Wend.,  38.  When 
the  cause  is  tried,  a  part  of  the  goods  may  be 
awarded  to  the  plaintiff  and  a  part  to  the  de 
fendant.  In  such  case,  the  original  appraisal 
would  be  no  guide. 

Motion  granted. 


655*]        *HAVENS  9.  DIBBLE. 

Service  of  Plea— Time  of— Default. 

Where  a  plea  to  served  after  the  expiration  of  the 
rule  to  plead,  upon  the  agent  of  the  plaintiff's  at- 
torney, and  the  attorney  on  the  day  of  the  service 
of  the  plea,  without  knowledge  of  the  service,  en- 
ters th<-  <!•  f.-Miiiinfs  default  for  not  pleading,  the 
default  will  be  held  regular,  and  the  defendant  will 
be  relieved  only  on  on  affidavit  of  merits. 

Cltation-10  Wend.,  422. 

MOTION  to  set  aside  default  and  subsequent 
proceedings  for  irregularity.  The  time 
to  plead  expired  Jan.  5.  A  plea  was  served  on 
the  law  agent  of  the  plaintiff's  attorney  at  Ge- 
neva. Jan.  6.  The  plaintiffs  attorney  resided 
in  the  City  of  N.  Y..  and  on  the  same  day  en 
tered  the  defendant's  default  for  want  of  a  plea 
at  the  clerk's  office  in  that  city,  and  subse- 
quently perfected  judgment,  be/ore  he  learned 
that  a  plea  had  been  served.  The  defendant's 
attorney  attempted  to  show  the  hour  of  the 
day  when  the  plea  was  served  on  the  agent, 
and  insisted  that  it  was  at  an  earlier  hour  than 
that  when  the  default  was  entered. 

WKKD.  18. 


•LOCKWOOD  9.  McLEAN.  [*656 

An  admission  by  an  agent  of  due  service  of  notice 
of  motion  is  not  enough,  if  it  be  shown  that  full 
notice  was  not  given. 

Citation-12  Wend..  227. 

THIS  was  a  motion  to  set  aside  an  inquest. 
The  defendant  produced  an  admission  of 
due  service  of  notice,  signed  by  the  agent  of 
the  plaintiff's  attorney.  The  plaintiff  read  an 
affidavit  of  the  agent  that  short  notice  was 
given. 

By  the  Court,  Bronson.  J.  This  case  is  dis- 
tinguishable from  Talman  v. Barnes,  12  Wend., 
227,  where  an  admission  of  due  service  was 
held  sufficient,  though  it  was  shown  that  short 
notice  was  given.  The  admission  there  was 
by  the  attorney;  here  it  is  by  the  agent,  who 
had  no  power  to  dispense  with  the  full  notice. 

The  motion  is  denied,  with  costs. 


LAVERTY  ET  AL.  v.  MURRAY. 

Pleading  and  Practice— Taking  of  Inquest. 

Where  a  replication  is  put  in.  taking  issue  upon 
the  matter  alleged  by  way  of  defense  In  a  special 
plea,  so  that  the  same  may  be  fairly  tried,  and  the 
plaintiff  notice  the  cause  for  trial,  he  may  proceed 
and  take  an  inquest,  notwithstanding  that  subse- 
quently and  within  20  days  after  the  replication,  he 
is  served  with  a  general  demurrer  to  the  replication. 
The  Inquest  taken  under  such  circumstances,  will 
not  be  set  aside  as  irregularly  obtained. 

Citations— 14  Johns..  345;  1  Cow..  152,  154. 

MOTION  to  set  aside  inquest.  The  suit  was 
commenced  in  December  last,  by  the  serv 
ice  of  a  declaration  containing  a  count  on  a 
promissory  note  and  the  common  money 
counts.  Dec.  26,  the  defendant  pleaded  special 
ly  that  before  the  commencement  of  the  suit, 
to  wit.  on,  etc.,  the  plaintiffs,  for  a  valuable 
consideration,  agreed  to  give  time  of  payment 
until  Jan.  1.  1887.  The  plaintiffs'  attorney  be- 
lieving  the  plea  to  be  false,  and  knowing  that 
he  might  apply  to  have  it  struck  out  upon  thai 
•ground,  instead  of  taking  that  course.  [MJ57 
put  in  a  replication  denying  that  the  plaintiffs, 
for  a  valuable  consideration,  agreed  to  give 
time,  etc..  concluding  to  the  country,  and  add- 
ing a  rimiliter.  which.  Dec.  81.  was  served  on 
the  defendant's  attorney,  together  with  a  no 
lice  of  trial  for  the  Essex  Circuit,  to  be  held 
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on  the  third  Wednesday  of  January.  Jan.  16, 
the  defendant  served  a  general  demurrer.  The 
plaintiffs'  attorney  disregarded  the  demurrer, 
took  an  inquest  and  entered  judgment  on  the 
same,  Jan.  28,  and  issued  an  execution.  On 
these  facts  the  defendant  moved  to  set  aside 
the  inquest  and  all  subsequent  proceedings. 
The  plaintiffs  made  an  affidavit  that  the  plea 
was  false. 

By  the  Court,  Bronson,  J.  I  am  satisfied 
that  the  demurrer  was  not  put  in  in  good  faith; 
the  question  of  fact  raised  by  the  pleadings 
might  have  been  fairly  tried.  The  plaintiffs' 
attorney  was  right  in  the  course  he  adopted. 
14  Johns.,  345;  1  Cow.,  152,  154.  The  motion 
is  denied,  for  the  reason  above  suggested;  and 
not  on  the  ground  of  the  falsity  of  the  plea. 

Motion  denied. 

Cited  in-8  How.  Pr.,  252. 


son,  who  presided  at  this  term,  pronounced 
the  following  items  to  be  correct,  viz.  :  Draw- 
ing case,  fol.  4,  at  25  cts.  ;  engrossing  same, 
including  writ  of  error,  return,  assignment 
and  joinder,  at  12^  cts.  per  fol. ;  copy  for 
printer  at  10  cts.  per.  fol. ;  and  copy  for  coun- 
sel at  6  cts.  per  fol.  The  motion  was  then 
withdrawn,  the  parties  agreeing  to  a  re-taxa- 
tion.1 

1.— Irwthe  case  of  the  Ins.  Co.  v.  Tyler,  reported  in 
16  Wend.,  385,  the  above  items  were  allowed ;  the 
costs  being  taxed  by  Mr.  J.  Bronson,  and  the  items 
strictly  scrutinized  by  counsel.  Besides  the  above 
items,  the  defendant  (Tyler)  was  allowed  a  charge 
for  drawing  up  a  roll  of  the  judgment  in  the  Court 
for  the  Correction  of  Errors,  and  engrossing  the 
same  with  the  writ  of  error,  return,  assignment, 
Joinder,  entries  after  issue  joined  and  judgment  in 
that  court — the  draft  at  25  cts. ;  engrossing  at  12Hj 
cts.  It  was  also  conceded  by  counsel  that  the  draw- 
ing of  points  and  a  copy  for  each  member  of  the 
court  was  a  taxable  item. 


KIMBALL  v.  KNIGHTS. 

Practice — Order  to  Stay. 

Where  an  order  to  stay  is  obtained  by  a  defendant 
after  receiving  notice  of  trial,  the  plaintiff,  if  he 
can  procure  a  vacatur  of  the  order,  Is  regular  in  tak- 
ing an  inquest  without  serving  notice  that  the  order 
has  been  revoked ;  it  is  the  duty  of  a  defendant,  un- 
der such  circumstances,  to  watch  the  cause. 

Citation— 2  Wend.,  245. 

ARDER  to  stay  proceedings.  After  notice  of 
U  trial  served,  the  defendant  obtained  an 
order  to  stay  proceedings  to  enable  him  to 
move  for  a  commission  to  examine  witnesses. 
The  plaintiff  on  the  first  day  of  the  circuit  ob- 
tained a  vacatur  of  the  order,  and  without  giv 
ing  notice  of  the  same,  on  the  next  day  took 
an  inquest,  which  the  defendant  now  moved 
to  set  aside  as  irregularly  taken. 

658*1  *By  the  Court,  Bronson,  J.  A 
plaintiff  is  not  bound  to  give  notice  of  the  va- 
catur of  an  order  under  such  circumstances,  if 
notice  is  at  all  necessary.  Where  a  defendant 
obtains  an  order  at  so  late  a  day,  it  behooves 
him  to  look  to  his  cause,  and  if  he  learns  that 
the  order  has  been  revoked,  to  ask  the  circuit 
judge  to  put  off  the  trial  for  want  of  witnesses, 
who  may  then  exercise  his  discretion  in  the 
matter.  The  plaintiff  was  regular  and  the 
motion  would  be  denied,  but  that  the  defend- 
ant now  satisfies  me  that  he  is  entitled  to  a 
commission.  This  case  is  different  from  that 
of  Smith  v.  Bowen,  2  Wend.,  245;  there  the 
conduct  of  the  plaintiff  was  oppressive;  here 
the  defendant  was  in  fault  for  not  sooner  ob- 
taining his  order. 

The  inquest  is  set  aside,  on  payment  of  costs. 


MILLER  t>.  ADSIT. 
Costs  in  the  Court  for  the  Correction  of  Errors. 

COSTS  in  the  Court  for  the  Correction  of 
Errors.  A  motion  was  made  for  the  re- 
taxation  of  a  bill  of  costs  on  a  writ  of  error  de- 
cided in  the  Court  for  the  Correction  of  Errors. 
Various  items  were  objected  to  which  had  been 
allowed  by  the  taxing  officer.  Mr.  J.  Bron- 
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*Ex  PARTE  SMITH,  President  of  the  [*659 
Pier  Proprietors  in  the  City  of  Albany, 

v. 
THE  COMPTROLLER  OF  THE  STATE. 

The  proprietors  of  the  pier-lots  in  the  City  of 
Albany  are  not  bound  to  excavate  and  keep  the  bed 
of  the  basin  in  repair,  so  as  that  the  basin  shall  at 
all  times  be  navigable. 

Citations— Stat.,  April  5. 1823,  pp.128. 130, 131,  sees. 
9, 10, 12:  Act,  April  20, 1825,  p.  400;  Act,  April  5, 1728,  p. 
183.  sees.  4, 6:  Act,  April  27, 1835,  p.  172, 173,  sec.  5;  Act, 
April  14,  1836,  p.  186 ;  By-law,  Oct.  19, 1835,  sec.  6. 

MOTION  for  a  mandamus  to  the  Comp- 
troller, commanding  him  to  issue  his 
warrant  to  the  Treasurer  to  pay  to  the  relator 
$1,591.90,  being  the  balance  collected  by  the 
State  agents  and  paid  into  the  Treasury,  as 
tolls  of  the  Albany  basin  for  1836.  The  whole 
of  the  collections  for  that  year  were  $3,782.54. 
Of  this,  $2,190.64,  it  is  admitted,  were  due  to 
the  proprietors.  The  balance  contested  was 
expended  by  the  State,  in  causing  a  navigable 
channel  to  be  opened  through  the  basin,  the 
necessity  of  which  is  not  disputed.  The  basin 
was  out  of  repair  and  unnavigable.  The  Comp- 
troller, assuming  that  it  was  the  duty  of  the 
pier  proprietors  to  make  the  repair,  after  de- 
manding of  the  relator,  then  the  president  and 
secretary  of  the  proprietors,  that  they  should 
discharge  that  duty,  caused  it  to  be  done  at  the 
expense  of  the  State  ;  and  the  Commissioners 
of  the  Canal  Fund  directed  him  to  recoup  the 
State  out  of  the  funds  in  its  hands.  Under 
that  order  he  retains  the  balance  in  question. 

By  the  Court,  Cowen,  /.  The  right  claimed 
to  retain  depends  on  the  construction  due  to 
various  provisions  contained  in  the  statutes 
concerning  the  basin,  in  connection  with  the 
common  law  duties  of  the  proprietors,  and  the 
rights  of  the  State.  The  Statute  of  Apr.  5, 
1823,  p.  128,  after  reciting  that  the  basin  would 
be  beneficial  to  the  trade  of  the  city,  and  a 
great  accommodation  to  carriers  on  the  canal, 
by  cheapening  and  accelerating  transshipments 
between  the  canal  and  the  Hudson  River  craft, 
and  that  the  aid  and  countenance  of  the  Leg- 
islature were  necessary  to  this  important  ob- 
ject, created  a  Board  of  Commissioners,  for 
the  construction,  by  private  subscription,  of  a 
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mole  or  pier  within  the  corporate  bounds  of 
the  city,  and  opposite  the  docks  fronting  the 
harbor,  so  as  to  comprise  a  basin  of  given  di- 
6<>O*J  mensions,  for  the  *accommodation  of 
canal  boats,  vessels  and  other  craft  and  rafts 
of  lumber.  The  Act  prescribes  their  duties  in 
conducting  the  work,  regulates  the  mode  of 
expenditure,  and  on  filing  an  account  of  this 
with  the  Comptroller,  and  a  certificate  to  be 
recorded  with  the  Secretary  of  State,  that  the 
mole  or  pier  with  the  sloop-lock  and  certain 
bridges  were  finished,  the  Commissioners  of 
the  Land  Office  were  to  grant  to  the  Pier  Com- 
missioners, in  joint  tenancy,  the  land  occupied 
by  the  mole  or  pier  and  a  sloop  lock.  Tolls 
and  wharfage,  payable  to  the  proprietors,  were 
regulated.  The  lots  on  the  pier  were  to  be 
sold  and  the  avails  distributed  among  the  sub- 
scribers to  the  fund,  and  spaces  are  to  be  kept 
open  and  clear  for  teams.  By  the  9th  section, 
L.  of  1823,  p.  130,  a  sloop-lock  at  the  southern 
termination  was  to  be  erected  by  the  Pier  Com- 
missioners, under  the  direction  of  one  of  the 
Canal  Commissioners.  And  on  the  work  be- 
ing completed,  the  Canal  Commissioners  were 
to  charge  the  increased  tolls  for  navigating  the 
basin,  by  the  canal  boats,  craft  and  lumber,  in 
the  same  manner  as  if  it  were  a  part  of  the 
canal,  such  tolls  to  be  collected  and  paid  into 
the  State  Treasury  for  the  account  of  the  pier 
proprietors ;  and  the  Act  declared  that  these 
should  be  paid  annually  in  December,  by  the 
Treasurer,  on  the  warrant  of  the  Comptroller, 
to  the  agent  of  the  owners  of  the  pier.  The 
same  section  then  declares  that  after  deducting 
the  expense  of  attending  the  sloop-lock  and 
draw-bridges,  and  for  necessary  repairs  of  the 
lock  and  pier,  the  residue  shall  be  divided 
among  the  pier  proprietors.  By  the  10th  sec- 
tion, p.  131,  the  State  might,  within  five  years, 
purchase  out  the  proprietors.  They  (the  pro- 
prietors) were,  also,  out  of  their  wharfage 
money,  to  indemnify  for  adjacent  lands  over- 
flown. The  consent  of  the  Corporation  of  the 
<  'iiy  of  Albany  was  required  as  a  condition  to 
the  Act  going  into  effect ;  which  was  given  in 
due  form.  Seas.  1823,  p.  131,  sec.  12,  n.  The 
pier  was  constructed  accordingly,  comprising 
a  basin  of  4,100  feet  in  length  and  150  to  500 
feet  in  width.  A  State  grant  was  obtained  for 
the  land  occupied  by  the  pier,  etc.,  and  in  July, 
1825,  it  was,  with  a  small  exception,  divided 
into  lots  and  afterwards  sold  ;  the  Corporation 
of  Albany  joining  the  Commissioners  asgrant- 
ttO 1  *]  ors.  *The  deeds  of  conveyance  con- 
tained various  and  complicated  provisions  and 
reservations  in  respect  to  the  rights  of  the  par- 
ties, both  corporate  and  individual.  And  since 
that  time  the  Canal  Commissioners  have 
•charged  the  basin  with  canal  tolls  which  have 
been  credited  and  paid  to  the  superintendent, 
whom  the  proprietors  constituted  their  agent 
for  receiving  them. 

The  Act  of  Apr.  20,  1825.  p.  400.  which  it 
is  admitted  was  passed  on  request  of  the  pro- 
prietors, relinquished  the  state  right  of  pur- 
chase, provided  that  the  Co.  "  shall  keep  the 
said  pier  or  mole  and  sloop  lock  in  good  re- 
pair for  the  reception  of  canal-boats  and  other 
VWttls." 

80  far  the  duty  either  of  cleansing,  excavat- 
ing or  deepening  the  basin  is  expressly  imposed 
upon  no  one.  But  the  Act  of  Apr.  5,  1828,  p. 
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183,  sec.  6.  declares  it  lawful  for  the  Corpora- 
tion of  Albany  to  do  this  in  respect  to  any  part 
of  the  basin,  and  assess  the  expenses  in  the 
\  same  manner  as  they  are  authorized  to  do  in 
i  the  4th  section  of  the  same  Act  for  improving 
•  streets  and  roads,  etc.,  on  the  persons  benefited 
;  by  the  improvement.  Again,  by  the  Act  of 
of  Apr.  27,  1835,  p.  172,  sec.  5,  the  Corpora- 
tion are  authorized  to  order  and  direct  the  ex- 
cavation, deepening  or  cleansing  any  part  of 
the  basin  they  may  consider  necessary  for  its 
navigation.  The  expenses  are  to  be  appor- 
tioned, by  special  commissioners,  among  the 
buildings,  lots,  wharves,  docks  and  pier-lots 
benefited  ;  and  they  are  to  consider  also  the 
benefit  to  the  pier  Co.  by  their  annual  receipts 
or  toll,  sec.  7.  p.  173.  And  by  the  Act  of  Apr. 
14,  1836,  p.  1S6,  to  amend  that  of  1835,  the 
Corporation  shall,  simultaneously  with  the  im- 
provements authorized  and  required  by  the 
amended  Act,  cause  another  opening  to  be  made 
through  the  pier,  with  a  similar  provision  for 
expenses. 

It  appears  by  the  6th  section  of  the  by  law 
of  Oct.  19, 1835,  and  the  relator's  affidavit,  that 
the  City  Corporation  have  assumed  the  duty 
imposed  by  the  Statute  of  1835,  and  partially 
acted  under  their  powers  ;  though  they  have 
made  but  small  progress  in  the  excavation. 

I  have  been  equally  unsuccessful  with  the 
counsel  for  the  relator,  in  searching  for  any 
direct  or  express  duty  imposed  *by  [*G(J2 
I  these  statutes  on  the  proprietors,  to  deepen,  ex- 
|  cavate  or  cleanse  this  basin.     The  Atty  Gen. 
|  supposes  that  the  Act  of  Apr.  20,  1825,  virtu- 
'  ally  imposes  that  duty.     That  Act  contains  a 
I  proviso  that  they  shall  keep  the  pier  and  sloop- 
I  lock  in  repair  for  the  reception  of  boats  and 
!  other  vessels.     The  words  are  easily  satisfied 
by  confining  them  to  the  objects  named.     Re- 
pairs for  the  reception  of  boats  and  vessels  are 
equally  predicable  of  the  pier  and  lock  with 
the  bed  of  the  basin  itself.  Each  must  be  kept 
in  a  good  condition  to  a  certain  extent,  or  the 
navigable  purposes  of  the  basin  in  the  recep- 
tion of  boats  and  vessels  will  fail  ;  and  this  is 
especially  so  of  the  lock,  which  is  used  in  the 
immediate  reception  of  various  craft. 

As  to  the  argument  sought  to  be  derived 
from  the  obligation  of  the  pier  proprietors  un- 
der the  Act  of  1835,  to  share  in  the  expenses 
of  the  Albany  Corporation,  in  improving  the 
basin  by  excavation,  etc.,  so  far  from  prov- 
ing the  exclusive  duty  to  repair  on  the  side  of 
the  proprietors,  rather  goes  in  favor  of  their 
exemption.  By  that  statute  they  are  put  upon 
the  footing  of  other  city  corporators,  and  made 
to  contribute,  in  common  with  others,  accord- 
ing to  a  city  assessment  to  he  framed  with  a 
view  to  their  respective  benefit  anticipated  from 
the  proposed  improvement. 

But  waiving  tlie  words  of  the  statute,  the  Atty- 
Qen.  insists  on  the  common  law  duty  arising 
from  the  reception  of  tolls.  The  general  posi- 
tion that  the  receiver  of  tolls  from  a  highway, 
or  the  subject  of  any  franchise,  incurs  of  com- 
mon right  the  duty  of  keeping  it  in  feasible  re- 
pair is  unquestionable.  But  I  do  not  under- 
stand these  proprietors  to  hold  any  franchise 
whatever,  beyond  the  ground  covered  by  the 
pier,  lock,  bridges,  etc.,  around  and  over  the 
waters  of  the  basin  and  the  entrances  to  it. 
The  soil  of  the  basin,  being  at  tide  water,  be 
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longs  to  the  State  ;  and  even  if  it  were  above 
tide-water,  the  State  would  still  hold  its  right 
of  way  and  occupation  for  the  purposes  of  in- 
ternal navigation.  Neither  the  right  of  soil 
nor  the  right  of  the  public  easement  has  ever 
.been  granted  to  the  pier  proprietors;  and  so  far 
from  being  under  obligation  to  repair  the  basin 
itself,  they  would,  for  aught  I  see,  be  tres- 
663*  J  passers  on  the  land  of  the  State,  *should 
they  attempt  to  repair  beyond  the  pier  and  lock. 
The  state  grant  of  land  to  the  Pier  Commis- 
sioners, under  the  Act  of  1823,  embraced  noth- 
ing beyond.  But  the  State  have  also  granted 
the  tolls  of  the  basin,  derivable  from  its  occu- 
pation as  an  extension  of  the  canal  ;  and  is  it 
not  absurd  that  toll  should  be  allowed  for  such 
a  privilege  without  the  usual  correlative  obli- 

fation  imposed  by  the  common  law  ?  Is  the 
tate  or  City  Corporation  to  perform  the  re- 
pairs and  the  pier  proprietors  to  receive  the 
consideration  ?  If  the  question  were  applica- 
ble, there  could  be  no  difficulty  in  the  case. 
The  common  law  would  certainly  answer,  as 
it  always  does  in  respect  to  this  kind  of  prop- 
erty ;  "he  who  receives  the  benefit  must  take 
the  burden."  That  law  abhors  a  sinecure,  as 
nature  is  supposed  to  abhor  a  vacuum.  But  I 
am  still  at  a  loss  to  find  any  danger  of  a  sine- 
cure in  the  case.  The  duty  of  the  pier  pro 
prietors  was  very  onerous  in  the  beginning,  and 
must  continue  measurably  so.  They  construct- 
ed the  pier,  the  lock,  the  draw  bridges,  etc. 
On  them  is  imposed  in  perpetuity  the  duty  of 
considerable  repairs,  attendance,  etc.,  in  re- 
spect to  these  their  own  property.  To  relieve 
them  from  the  bulk  of  their  original  expenses, 
and  to  make  a  profit  if  you  please,  they  derive 
and  are  empowered  to  sell  a  fee  in  the  pier-lots. 
For  the  same  or  some  other  duty,  no  matter 
what,  since  in  terms  it  is  confined  to  their  own 
estate,  they  are  partially  compensated  by  wharf- 
age, etc.  And  then,  in  the  words  of  the  Act, 
the  State  will  collect  and  pay  them  the  in- 
creased canal  tolls,  which,  after  defraying  the 
expense  of  attending  the  lock  and  draw-bridges, 
etc.,  and  of  repairs  on  the  lock  and  pier,  are 
to  form  a  dividend  among  the  proprietors. 

The  State  appears  to  be  perfectly  conscious 
that  it  has  left  no  other  duty  to  be  performed  by 
the  proprietors.  Instead  of  anywhere  intimat- 
ing an  obligation  to  deepen,  excavate  or  cleanse 
the  basin,  it  retains  the  fee  as  a  part  of  the 
canal,  and  in  the  Acts  of  1828,  1835  and  1836, 
brings  the  basin  into  the  street  system  of  the  Al- 
bany Corporation,  expressly  conferring  powers 
of  repair,  which  have  been  assented  to,  assumed 
and  partially  executed  by  the  city.  These  pro- 
visions extend  to  the  basin  and  every  part  of 
664*]  the  basin.  All  *this,  too,  stands,  so  far 
as  I  can  see,  in  perfect  accordance  with  the 
system  of  benefit  and  obligation  in  which  the 
project  originated.  The  recital  in  the  Act  of 
1823  speaks  of  what  is  extremely  obvious,  the 
accommodation  of  carriers,  by  which  the  gen- 
eral commerce  and  internal  navigation  of  the 
State  are  to  be  enlarged  and  improved,  the 
trade  of  the  city  to  be  extended,  and  with  a 
view  to  all  this,  individual  capital  is  called  into 
action  through  the  proprietors  of  the  pier,  who 
are  to  receive  a  compensation  of  regulated  ex- 
tent, supposed  by  the  contracting  parties  to  be 
so  much  as  they  deserved.  For  all  this  the 
State  takes  the  labor  of  collecting  and  paying 
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over  to  the  proprietors  a  toll  on  the  extension- 
of  the  public  canal  thus  partially  made.  The 
city  having  also  become  a  party  to  the  under- 
taking, from  which  they  derive  an  undoubted 
benefit,  are  willing  to  come  in  for  their  share 
of  the  burden,  and  to  them  the  State  assigns- 
the  duty  of  deepening,  excavating  and  cleans- 
ing the  basin,  from  time  to  time,  as  the  exi- 
gencies of  the  public  business  may  require.  A1P 
this  speaks  a  language  which,  it  appears  to  me, 
cannot  be  misunderstood. 

It  is  said  that  the  statutes  relative  to  excava- 
tion, etc.,  by  the  Corporation,  are  not  impera- 
tive; that  the  city  is  merely  authorized,  not 
compelled,  to  act.  It  appears  to  me  that  such 
an  answer  would  stand  for  a  very  weak  one  on 
the  side  of  the  city,  who  have  acknowledged 
and  participated  in  the  benefits  and  obligations 
of  the  whole  enterprise,  in  all  its  stages,  and  in 
the  end  have  undertaken  to  deepen  and  exca- 
vate the  whole  area  of  the  basin.  By-law  of 
Oct.  19,  1835,  sec.  6.  But  whether  that  would 
be  so  or  not,  the  meaning  of  the  State  is  not  the 
less  obvious  that  the  duty  of  excavation  in  the 
basin  should  repose  elsewhere  than  on  the  pier 
proprietors.  If  the  city  be  not  bound, that  is  per- 
haps owing  to  a  defect  or  inadvertence  in  the 
original  bargain;  or  the  State  itself  may  have 
intended  to  perform  the  work  of  excavation. as 
they  do  in  other  parts  of  the  canal.  It  is  enough 
that  it  forms  no  argument  for  pressing  the  pro- 
prietors beyond  their  conventional  obligation. 

We  have  thus,  I  think,  exhausted  all  the- 
sources  of  instruction  attainable  in  the  statutes 
or  the  common  law.  No  *duty  on  the  [*665 
part  of  the  proprietors  to  deepen,  excavate, 
cleanse  or  otherwise  repair  the  very  bed  of  the- 
basin,  is  derivable  from  the  express  words  of 
the  statutes,  or  fairly  to  be  implied  from  their 
words,  or  the  system  or  scope  of  their  provis- 
ions; and  no  common  law  duty  can  be  inferred 
contrary  to  what  is  a  plain  bargain  between  the- 
State  and  the  proprietors.  I  clearly  understand 
that  bargain  to  be,  in  short,  that  the  pier  pro- 
prietors shall  perform  the  duties  enumerated, 
which  do  not  comprehend  but  exclude,  by 
plain  implication,  the  obligation  in  question. 

But  if  the  obligation  had  been  created  by 
statute  and  assumed  by  the  proprietors  as  a  part 
of  the  original  bargain  ;  even  had  they  made 
an  express  covenant  to  keep  the  basin  excavat- 
ed,which  is  putting  a  case  the  strongest  against 
them,  I  think  the  State  has  mistaken  its  rem- 
edy. It  has  taken  up  the  office  of  collecting 
agent.  There  its  office  stops.  It  becomes  an  an- 
nual debtor  in  December  for  moneys  had  and' 
received  to  the  use  of  the  proprietors.  These- 
moneys  it  must  pay,  unless  it  have  a  right  by 
implication  of  law  to  retain  for  the  supposed 
default.  This  implied  right  of  an  agent  arises 
in  only  two  cases,  either  in  virtue  of  a  lien 
or  a  set-off.  A  lien  may  arise  from  a  general 
balance  according  to  the  mercantile  law  in  the 
course  of  disbursement  ;  but  the  State  is  nei- 
ther a  factor  nor  disbursing  agent.  And  no 
right  of  set-off  can  be  raised,  for  the  debt  due- 
is  unliquidated.  The  performance  by  the  State 
of  what  it  might  claim  from  its  covenantors  is 
not  a  liquidation.  It  may  have  done  much 
more,  or  at  greater  expense,  or  in  a  more  im- 
perfect manner  than  the  proprietors  are  willing 
to  allow;  and  they  would  have  a  right  to  the 
opinion  of  a  jury  in  liquidation  of  such  a  claim.. 

WEND.  18, 
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There  was  no  remedy  here  by  the  act  of  the 
party.    It  lay  in  an  action  or  indictment  only, 
in  any  view  which  can  be  supposed  against  the 
proprietors  of  the  pier. 
The  motion  must  be  granted. 

Explained— 17  Barb.,  198. 

Cited  in— 21  Wend.,  117;  6  Hill,  518:  3  Abb.  App., 
Dec.,  500;  12  How.  Pr.,  228;  13  How.  Pr.,  268;  3  Abb. 
Pr.,  321. 


666*]  *BUTLER  ET  AL. 

HEMPSTEAD'S  ADMINISTRATORS. 

Duties  of  Executors  and  Administrators — lie- 
vised  Statutes— Judgment  by  Default  not  an 
Admission  of  Assets— Defense  of  Suit — Author- 
ity of  Surrogate. 

Under  the  provisions  of  the  Revised  Statutes,  in 
reference  to  the  duties  of  executors  and  adminis- 
trators in  the  payment  of  debts  and  legacies.a  judg- 
ment by  default  against  executors  or  administrators 
is  no  longer  an  admission  of  asseta.and  in  an  action 
against  them  on  such  judgment.suggcsting  a  devas- 
tavit,  they  are  not  estopped  from  denying  a  suffi- 
ciency of  assets. 

It  seems  that  there  is  no  necessity  for  an  executor 
or  administrator  to  defend  a  suit  commenced  against 
him.  except  for  the  purpose  of  fixing  the  amount  in 
controversy. 

And  it  also  seems  that  the  surrogate  has  authority, 
upon  the  application  of  a  judgment  creditor,  to 
grant  an  order  to  show  cause  why  an  execution 
should  not  issue,  as  well  where  the  judgment  is  ob- 
tained by  default,  as  where  it  is  rendered  on  verdict 
after  contestation. 

Citations— 1  Saund.,  219,  n.  8;  3  East,  2: 1  Johns.  Ch., 
27 ;  4  Cow.,  445 ;  Ram.  Assets.  303,  304 ;  2  R.  8., 
87,  sees.  27.  28;  «8,  sees.  31.32;  92,  sec.  52;  116,  sees.  18, 
19-22;  9  Wend.,  448. 489. 

T?  XECUTORS  and  administrators.  In  May 
Jj  Term,  1885.  the  plaintiffs  obtained  a  judg- 
ment by  default,  against  the  defendants,  as  ad- 
ministrators, for  $1,208.66,  to  be  levied  of  the 
goods  of  the  intestate,  upon  which  an  execu- 
tion issued,  which  was  returned  nuUa  bona,  ex- 
cept as  to  $32.37.  A  suit  was  then  commenced 
upon  the  judgment  against  the  defendants  in 
their  individual  characters,  alleging  a  derasta- 
vit.  The  defendants  did  not  appear,  and  judg- 
ment was  obtained  against  them  by  default,  in 
July,  1836,  for  the  amount  of  the  debt  and  $30 
damages.  The  defendants  now  ask  to  be  let  in 
to  defend  on  affidavits:  that  within  20  days 
after  the  commencement  of  the  second  suit 
they  retained  an  attorney,  who  they  supposed 
had  properly  attended  to  the  defense,  until  they 
were  called  upon  by  the  sheriff  with  an  execu- 
tion,who  levied  the  same  upon  their  individual 
property;  that  the  attorney  is  wholly  insolvent; 
that  the  assets  of  the  intestate  are  not  sufficient 
to  pay  more  than  about  half  of  his  debts;  that 
the  estate  is  not  settled  ;  that  no  account  has 
been  rendered  to  the  surrogate,  nor  has  any  or- 
der requiring  an  account,  or  for  distribution 
been  made  by  him.  On  the  part  of  the  plaint- 
iffs it  was  shown  that  a  partial  payment  of 
$181,  had  been  made  by  one  of  the  defendants 
Julv  18, 1885,on  the  judgment  firstly  obtained, 
ana  that  the  defendants  had  been  advised  that 
667*1  by  reason  of  the  'default  they  had  be- 
come individually  liable  for  the  payment  of 
the  debt. 

By  the  Court,  Velmon.  Ch.J.  The  important 
question  presented  is,  whether,  since  the  Re- 
WEND.  18. 


vised  Statutes,  the  first  judgment  against  the 
defendants  by  default,  is  an  admission  of  assets 
sufficient  to  satisfy  it;  if  not,  then  there  may  be 
a  valid  defense  to  the  second  action,  to  wit:  a 
denial  of  the  devastavit  alleged, and  the  defend- 
ants should  have  an  opportunity  to  come  in  and 
defend.  Before  these  statutes,  it  was  well  set- 
tled, the  judgment  was  conclusive  evidence  ; 
and  the  defendant  of  course  was  estopped  from 
denying  the  sufficiency  of  assets  in  debt  upon 
the  judgment  suggesting  a  waste.  The  omis- 
sion to  plead  a  deficiency,  was  construed  into 
a  confession  of  assets.  1  Saund.,  219,  n.  8;  8 
East,  2 ;  1  Johns.  Ch.,  27;  4  Cow.,  445;  Ram, 
Assets,  etc.,  808,  304. 

The  Revised  Statutes,  I  think,  have  altered 
the  law.  The  27th  section,  2  R.  S.,  87,  directs 
that  the  executor  and  administrator  shall  pay 
the  debts  of  the  deceased  in  the  following  or- 
der of  classes:  1.  Debts  entitled  to  a  preference 
under  the  laws  of  the  U.  8.  2.  Taxes  assessed 
upon  the  estate  of  the  deceased  previous  to  his 
death.  8.  Judgments  docketed  and  decrees  en- 
rolled against  the  deceased  according  to  prior- 
ity. 4.  Recognizances,  bonds,  sealed  instru- 
ments, notes,  Dills  and  unliquidated  demands 
and  accounts.  The  next  section  (28th)  provides, 
that  no  preference  shall  be  given  in  the  pay- 
ment of  any  debt  over  debts  of  the  same  class, 
except  those  specified  in  the  third  class;  nor  of 
debts  due,  over  those  to  become  due;  and  that 
the  commencement  of  a  suit,  or  obtaining  a 
judgment  against  the  executor  or  administra- 
tor shall  not  entitle  such  debt  to  any  preference 
over  others  of  the  same  class.  By  the  31st  sec- 
tion, p.  88,  the  executor  or  administrator  in  a 
suit  against  him,  may  show  under  notice  given 
with  his  plea  of  the  general  issue,  that  there 
are  debts  of  a  prior  class  unsatisfied,  or  that 
there  are  unpaid  debts  of  the  same  class  with 
that  on  which  the  suit  is  brought.and  judgment 
shall  be  rendered  only  for  such  part  of  the  as- 
sets in  his  hands  as  shall  *remain  after  [*668 
satisfying  the  debts  of  the  prior  class,  and  as 
shall  be  a  just  proportion  to  the  other  debts  of 
the  same  class  with  that  on  which  the  suit  is 
brought;  but  judgment  for  the  whole  or  part 
of  the  debt  may  be  taken  to  be  levied  of  future 
assets.  By  section  82d,  no  execution  shall  is- 
sue upon  a  judgment  against  an  executor  or 
administrator  until  an  account  of  his  adminis- 
tration shall  have  been  rendered  and  settled  ; 
or  unless  on  an  order  of  the  surrogate  who  ap- 
pointed him.  If  an  account  has  been  rendered 
to  the  surrogate,  execution  shall  issue  only  for 
the  sum  that  shall  have  appeared  on  the  settle- 
ment to  have  been  a  just  proportion  of  assets 
applicable  to  the  judgment.  These  several  pro- 
visions most  effectually  abolish  all  preferences 
in  the  payment  of  debts,  except  in  respect  to 
those  of  a  higher  degree,  together  with  judg- 
ments and  decrees  existing  against  the  deceased, 
and  secure  a  pro  rata  distribution  where  the  as- 
sets  are  insufficient  to  satisfy  all  the  debts.  The 
general  principle  is  not  only  declared,  by  for- 
bidding preferences  in  the  payment, but  power 
is  given  to  the  executor  and  to  the  surrogate  to 
accomplish  the  object  of  the  statute.  Sees.  81. 
82.  The  suit  may  be  defended  to  prevent  an 
absolute  judgment  beyond  the  just  proportion; 
but  even  then  an  execution  cannot  i*nue  till 
the  estate  has  been  settled,  no  a*  to  enable  the 
surrogate  to  ascertain  what  that  proportion  will 
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be;  or  upon  the  order  of  this  officer.  It  seems 
the  judgment  is  not  to  be  conclusive  as  to  the 
proportion.  Indeed,  it  must  be  in  most  cases 
impracticable  to  ascertain  it  till  the  settlement 
of  the  estate:  nor  do  we  discover  any  particu- 
lar use  in  the  31st  section.  For  an  execution 
cannot  issue  upon  a  judgment  against  execu- 
tors or  administrators  in  any  case  until  an  ac- 
count of  their  administration  has  been  rendered 
or  an  order  from  the  surrogate;  and  then  only 
for  the  just  proportion  of  the  assets.  Whether 
the  suit,  therefore,  is  defended  or  not,  is  imma- 
terial, for  in  either  case  no  more  than  the  just 
proportion  of  the  debt  can  be  legally  collected 
if  there  is  a  deficit  of  assets.  A  judgment  gives 
no  preference.  Sec.  28,  p.  87.  The  executor  or 
administrator  may  be  compelled  to  render  his 
account  at  any  time  after  the  expiration  of 
eighteen  months  from  the  time  of  his  appoint- 
O(59*]  ment,  2  R.  *S.,  92,  sec.  52, and  of  course 
without  an  order  of  the  surrogate  no  execution 
can  issue  upon  any  judgment  till  after  that  pe- 
riod, unless  the  account  has  been  sooner  volun- 
tarily rendered.  Sections  18  and  19,  in  p.  116, 
seem  to  have  provided  summarily  for  a  more 
speedy  partial  payment  of  debts  and  legacies  ; 
also  for  a  partial  distribution.  Upon  the  appli- 
cation of  a  creditor,  the  payment  of  his  debt, 
or  a  proportional  part  thereof,  may  be  decreed 
after  six  months  from  the  granting  of  letters  of 
administration;  and  the  like  as  to  a  legatee  or 
relative,  in  respect  to  his  legacy  or  distributive 
share  after  one  year.  These  provisions  are  use- 
ful where  the  estate  is  readily  settled  or  clearly 
solvent.  So,  if  a  creditor  has  obtained  a  judg- 
ment against  the  executor  or  administrator  in 
a  suit  defended,  after  a  trial  upon  the  merits, 
he  may  apply  to  the  surrogate  for  an  order  to 
show  cause  why  execution  shall  not  issue.  Sees. 
19-22. 

There  is  an  intimation  in  the  opinion  of  Ch. 
J.  Savage,  in  the  case  of  People  v.  Albany  May- 
er's Court,  9  Wend.,  489,  that  the  power  of  the 
surrogate  to  permit  an  execution  to  issue  by  an 
order  under  the  32d  section,  p.  88,  is  to  be  lim- 
ited to  the  case  of  a  defended  suit,  mentioned 
in  the  19th  section,  p.  116.  This  was  not  so  un- 
derstood in  the  case  of  Winne  v.  Van  Schaick,  9 
Wend. ,  448,  and  it  seems  to  me,  with  great  re- 
spect, the  language  of  the  statute  is  too  broad 
and  unqualified  to  fairly  authorize  such  a  re 
stricted  interpretation.  It  is  not,  however,  im- 
portant to  express  a  decided  opinion  upon  the 
point  in  this  case. 

Judgment  in  second  suit  set  aside  and  all  sub- 
sequent proceedings,  on  payment  of  costs. 

Cited  in-25  Wend..  416;  6  Hill.  583:  88  N.  Y.,510; 
53  Barb.,  90;  17  Abb.  Pr..  267;  5  Sandf.,  395;  1  Dill.,  18. 


«7O»]  *HENDRICKS  v.  BLOODGOOD. 

Practice — Report  of  Referees — Notice. 

Notice  of  the  signing  of  the  report  by  referees 
must  be  given  to  the  losing  party,  to  enable  him  to 
comply  with  the  general  rule  as  to  setting  aside  re- 
ports of  referees,  or  he  will  be  relieved,  although  he 
•does  not,  within  the  time  prescribed,prepare  papers 
to  set  aside  the  report. 

A  MOTION  was  made  in  behalf  of  the  de- 
fendant to  set  aside  a  judgment  entered 
on  a  report  of  referees,  and  for  leave  to  serve 
MM 


affidavits  whereon  to  found  a  motion  to  set  aside 
the  report.  The  excuse  offered  for  not  comply- 
ing with  the  general  rule  on  this  subject  was, 
that  the  party  had  not  notice  of  the  signing  of 
the  report.  In  answer,  it  was  objected  that  it 
was  not  the  practice  to  give  notice. 

By  the  Court.  Nelson,  Ch.  J.  It  should  be 
the  practice.  In  analogy  to  the  making  of  a 
case  for  a  new  trial,  the  affidavit  upon  which 
it  is  intended  to  move  to  set  aside  the  report 
should  be  served  within  four  days  after  notice 
of  the  signing  of  the  report,  and  unless  the  los- 
ing party  has  such  notice,  he  is  entitled  to  re- 
lief. 

Motion  granted. 

Explained-2  Hill,  382. 


WARNER  v.  LINCOLN. 

ON  a  motion  for  judgment  as  in  case  of  non- 
suit, where  the  plaintiff  stipulates  to  try  at 
the  next  circuit  and  to  pay  costs,  he  cannot  re- 
quire a  regular  notice  of  taxation,  but  must  at- 
tend the  taxation  on  reasonable  notice. 


*SMITH  «.  ROGERS.         [*671 

Where  a  plaintiff  moves  for  judgment  on  a  frivo- 
lous demurrer, he  may  accompany  the  notice  of  such 
motion,  with  a  provisional  notice  of  assessment  or 
inquiry. 

T7RIVOLOUS  demurrer  and  assessment  of 
J-  damages.  The  plaintiff  gave  notice  that 
he  would  apply  at  the  last  May  Term  for  judg- 
ment, on  the  ground  of  the  frivolousnessof  the 
demurrer,  and  at  the  same  time  served  a  sepa- 
rate notice  of  assessment  of  damages  by  the  clerk 
for  the  eighth  day  of  May.  Previous  to  May  8 
the  court  adjudged  the  demurrer  to  be  frivo- 
lous, and  on  the  day  specified  for  the  assessment 
the  damages  were  assessed.  A  motion  was  made 
to  set  aside  the  assessment,  on  the  ground  that 
notice  of  assessment  could  not  regularly  be 
given  until  after  judgment  on  the  demurrer. 

By  the  Court,  Nelson.  Ch.  J.  It  would  have 
been  better  had  the  notice  of  assessment  been 
provisional;  but  it  was  well  enough.  The  de- 
fendant must  have  known  it  was  intended  as 
provisional. 

Motion  denied. 


PURDY  v.  WARDEN. 

Bill  of  Particulars — Peremptory  Order — Prac- 
tice. 

After  a  peremptory  order  that  a  plaintiff  furnish 
a  bill  of  particulars,  if  an  evasive  bill  be  delivered, 
the  defendant  may  move  for  judgment  of  non  pros.; 
if,  however,  the  bill  appear  to  have  oeen  made  in 
good  faith,  though  not  satisfactory,  the  proper 
course  is  to  apply  for  better  particulars. 

THE  defendant  moved  for  judgment  of  non 
pros. ,  on  the  ground  that  a  peremptory  or- 
der for  a  bill  of  particulars  had  been  made,  and 
that  though  a  bill  had  been  delivered,  it  was 
evasive.  "The  plaintiff  contended  that  the  bill 
was  not  evasive,  but  a  bonafide  compliance  with 
the  order. 

WEND.  18 
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*By  the  Court,  Nelson,  Ch.  J. 
Where  the  bill  is  clearly  evasive,  the  defend- 
ant may  apply  for  a  judgment  of  non  pros.;  but 
if  it  appear  to  have  been  made  in  good  faith,  al- 
though the  defendant  may  not  be  satisfied  with 
it,  he  should  not  ask  for  judgment  of  non  pros., 
but  ought  to  apply  to  the  judge,  who  made  the 
original  order  for  an  order  for  better  particu- 
lars. The  bill  in  this  case  is  sufficient,  and  the 
motion  must  be  denied. 
Cited  in-4  Hill,  52 ;  87  N.  Y.,  276. 


MILLER  v.  ADSIT. 

A  party  in  interest  defending:  an  action  in  the 
name  of  another,  is  not  liable  to  the  plaintiff  for 
costs. 

.     Citations— 20  Johns..  475 ;  5  Cow.,  17 ;  7  Wend..  497 ; 
10  Wend.,  622;  1  Wend.,  295 ;  2  R.  S.,  619,  sec.  44. 

MOTION  by  the  plaintiff,  that  Edwin  R. 
Ball  pay  the  costs  which  have  been  ad- 
judged against  the  defendant.  The  suit  was  re- 
plevin, commenced  in  the  Rensselaer  C.  P., 
for  a  pair  of  horses  which  the  defendant  had 
taken  as  a  constable,  on  an  execution  in  favor 
of  Ball  against  Jacob  Coon.  Judgment  was 
rendered  for  the  defendant  in  the  C.  P. — the 
plaintiff  brought  error  to  this  court,  where  the 
judgment  was  affirmed — and  he  then  removed 
the  record  into  the  Court  for  the  Correction  of 
Errors,  where  the  judgment  was  reversed;  and 
costs  in  that  court  and  in  this  awarded  against 
the  defendant,  and  a  venire  de  novo  directed  to 
issue  in  the  C.  P.  The  costs,  in  the  Court  of 
Errors  and  in  this  court,  have  been  taxed  at 
4419.32,  for  the  recovery  of  which,  execution 
has  been  issued  against  the  defendant,  and  re- 
turned nulla  bona.  The  plaintiff  now  asks  an 
order  that  Ball  pay  the  costs,  on  the  ground 
that  he  was  the  party  in  interest — that  he  em- 
ployed the  attorney  and  conducted  the  defense 
throughout.  There  is  much  conflict  in  the  af- 
fidavits, for  and  against  the  motion. 
O73*]  *  Messrs.  J.  N.  Cushman  and  J.  A. 
Spencer,  for  the  motion. 
Mr.  S.  Stevens,  contra. 

By  the  Court,  Bronson,  J.  Ball  swears 
that  he  delivered  his  execution  to  the  defend- 
ant, Adsit,  and  directed  him  to  collect  the  mon- 
ey, but  gave  him  no  direction  to  levy  on  any 
particular  property.  He  denies  any  agreement, 
express  or  implied,  to  indemnify  the  constable, 
or  that  he  ia  under  any  legal  or  other  obliga- 
tion to  do  so,  unless  directing  him  to  levy  and 
collect  the  execution,  imposed  such  obligation. 
He  also  denies  having  employed  or  agreed  to 
pay  counsel  in  the  replevin  suit,  and  says  that 
the  defense  was  not  directed  or  conducted  by 
him,  but  by  Adsit.  Adsit  has  made  an  affi- 
davit in  favor  of  the  motion,  and  another  in 
opposition  to  it.  The  statements  in  the  two  af- 
fidavits are  so  much  at  variance  as  to  prove 
him  utterly  unworthy  of  credit.  It  is  far  from 
being  clear  on  the  papers,  as  the  plaintiff  in 
siHts,  that  Ball,  instead  of  Adsit,  was  the  real 
party  in  interest,  or  that  he  carried  on  the  de 
fense  to  the  replevin  suit.  He  was  a  creditor 
of  Coon,  and  believed  that  an  effort  was  made 
to  defraud  him  of  his  debt.  When  the  horses 
had  been  taken  by  virtue  of  his  execution,  and 
subsequently  replevied,  he  undoubtedly  felt  an 
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interest  in  the  litigation  between  the  plaintiff 
and  the  constable;  and  whether  his  debt  would 
ever  be  collected  probably  depended  on  the 
success  of  the  defense.  He  spoke  in  decided 
terms  of  the  alleged  fraudulent  conduct  of  his 
debtor,  and  said  the  defense  would  prove  suc- 
cessful. The  facts  on  which  the  plaintiff  re- 
lies are  not  fully  established,  and  if  the  prin- 
ciple for  which  he  contends  could  be  main- 
tained, there  would  be  some  difficulty  in  grant- 
ing the  motion.  But  what  is  the  case,  looking 
at  the  facts  in  the  most  favorable  light  for  the 
plaintiff  ?  Ball  directed  the  constable  to  take 
the  horses.  When  the  replevin  suit  was  com- 
menced he  united  with  the  constable  in  em- 
ploying an  attorney,  and  throughout  the  whole 
litigation  he  advised  and  aided  in  carrying  on 
the  defense.  The  collection  of  his  debt  against 
Coon,  depended  on  defeating  the  plaintiff  in 
his  action  of  replevin.  If  all  these  facts  were 
'established,  I  should  still  be  of  opin-  [*tt74 
ion  that  Ball  was  not  liable  to  the  plaintiff  for 
costs. 

The  general  principle  is,  that  an  assignee, or 
other  party  in  interest,  who  commences  and 
carries  on  a  suit  in  the  name  of  another,  shall, 
if  the  action  fail,  answer  to  the  defendant  for 
costs;  and  the  payment  may  be  enforced  by  at- 
tachment. Norton  v.  Rich,  20  Johns.,  475  ; 
Schoolcraft  v.  Lathrop,  5  Cow.,  17  ;  Colvard  v. 
Oliver,  7  Wend.,  497.  And  if  an  assignment 
of  the  demand  is  taken  after  suit  brought,  the 
assignee  will  be  liable  for  costs  already  ace  rued, 
as  well  as  those  which  are  made  by  himself. 
Jordan  v.  Sherwood,  10  Wend..  622.  When 
courts  of  law  permitted  the  assignee  of  a  chose 
in  action  to  sue  in  the  name  of  another,  and 
protected  him  against  all  interference  by  the 
nominal  plaintiff,  it  was  clearly  right  that  he 
should  be  deemed  the  real  party  for  all  pur- 
poses and,  as  such,  that  he  should  answer  for 
costs  if  the  action  failed.  In  such  cases  it  is 
the  assignee,  and  not  the  nominal  plaintiff,  who 
brings  the  suit.  It  is  his  act  by  which  the  de- 
fendant is  called  into  court,  and  if  the  event 
proves  that  he  was  asserting  an  unfounded 
claim,  he  ought  to  pay  the  costs  to  which  the 
defendant  has  been  subjected  ;  but  here  the 
plaintiff  has  sued  and  recovered  against  Adsit, 
and  now  calls  upon  a  third  person  to  take  the 
defendant's  plare,  and  pay  the  costs.  And  this, 
too,  in  a  case,  where,  according  to  his  own  ac- 
count of  the  matter,  he  bad  an  election  against 
whom  the  suit  should  be  brought.  If  Ball  di- 
rected the  levy  on  the  horses,  Le  was  answer- 
able as  well  as  the  constable.  A  suit  might  have 
been  brought  against  him  alone,  or  against 
him  and  the  constable  jointly.  The  plaintiff 
has  made  his  election  to  proceed  against  Adsit, 
and  now  after  finding  him  unable  to  pay,  he 
chooses  to  consider  Ball  the  real  party  defend- 
ant. There  is  no  precedent  for  such  an  applica- 
tion. 

I  am  not  aware  of  any  case  in  which  a  per- 
son defending  an  action  in  the  name  of  anoth- 
er, has  been  held  liable  to  the  plaintiff  for  costs, 
with  the  single  exception  of  a  landlord  defend- 
ing an  action  of  ejectment  in  the  name  of  his 
tenant.  Jaflannv.  Van  Anlitvrp,  1  Wend.. 295. 
This  exception  *»tands  upon  peculiar  [*O7I5 
grounds.  Many  canes  must  have  ariwn,  where 
some  third  person  has  Mood  behind  the  de- 
fendant in  actions  for  tort.-,  and  has  curried  on 
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the  defense  ;  and  yet  there  is  no  precedent  for 
authorizing  the  plaintiff  to  treat  him  as  the 
party  in  interest,  although  he  may  be  so  in 
fact.  In  the  late  revision  of  the  statutes,  some 
of  the  rules  which  govern  courts  of  law  in  the 
exercise  of  their  equitable  powers,  have  been 
enforced  by  legislative  enactment;  and  pro- 
vision has,  among  other  things,  been  made,  for 
enforcing  the  payment  of  costs  against  persons 
who  are  not  parties  to  the  record.  2  R.  8.,  619, 
sec.  44.  But  the  provision  is  in  terms,  con 
fined  to  a  suit  brought  by  an  assignee,  or  per- 
son beneficially  interested  in  the  recovery,  in 
the  name  of  another.  In  such  cases,  the  real 
plaintiff  must  answer  to  the  defendant,  if  the 
suit  fails.  It  is  evident  that  neither  the  Legis- 
lature nor  the  revisers  supposed  that  the  courts 
ever  looked  beyond  the  parties  to  the  record, 
in  enforcing  the  payment  of  costs  adjudged  to 
the  plaintiff. 

Whether  it  is  expedient  to  subject  a  person, 
who  stands  behind  the  defendant  on  record  to 
the  payment  of  the  plaintiff's  costs,  is  a  ques- 
tion which  addresses  itself  to  the  Legislature  ; 
not  to  the  courts. 

Motion  denied. 

Commented  on— 5  N.  T.,  559.  560. 
Cited  in— 20  Wend.,  632 ;    1  Hill.  647, 649 :  31  N.  Y., 
126 ;  58  N.  Y.,  609 ;  23  How.  Pr.,  229 ;  14  Abb.  Pr.,  356. 


THE  PEOPLE,   ex  rel.    HOLDSWORTH  and 
POILLON, 

V. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Practice — Commencement  of  Suit  by  Filing  and 
Service  of  Declaration — Mistake — Amendment. 

Where  a  suit  is  intended  to  be  commenced  by  the 
filing-  and  service  of  a  declaration  and,  by  mistake, 
it  happens  that  the  declaration  is  filed  and  the  rule 
to  plead  entered  in  the  clerk's  office  of  a  court  dif- 
ferent from  that  in  which  the  subsequent  proceed- 
ings are  had.  the  court  in  which  the  subsequent  pro- 
ceedings are  had  has  not  the  power  to  grant  an 
amendment  by  permitting;  a  declaration  to  be  filed, 
and  rule  to  plead  to  be  entered  nunc  pro  tune. 

A  capias  tested  out  of  term  may  be  amended. 

Citations— 2  R.  S..  347,  sees.  1.  2;  2  Johns.,  190:  4 
Johns.,  309;  4  Cow.,  49,  504;  3  Cow.,  39,  42,  note;  3 
Johns.,  526. 

MOTION  for  a  peremptory  mandamus  on  re- 
turn of  an  alternative  writ.  Dusenbury  and 
676*]  Painter  employed  an  attorney  *to  bring 
an  action  in  the  Superior  Court  of  the  City  of  N. 
Y.  against  Holdsworth  and  Poillon.  The  attor- 
ney prepared  a  declaration  in  assumpsit,  and 
June  6  last  sent  his  clerk  to  file  it  in  the  clerk's 
office  of  that  court,  and  enter  a  rule  to  plead  ; 
the  clerk  reported  that  he  had  done  so,  but  by 
mistake  he  had  in  fact  filed  the  declaration  and 
entered  the  rule  to  plead  in  the  clerk's  office  of 
this  court.  June  10,  a  copy  of  the  declaration 
and  notice  of  rule  to  plead  was  served  on  the 
defendant  Holdsworth ;  no  copy  was  served  on 
the  defendant  Poillon.  The  attorney  believing 
everything  regular,  proceeded  to  judgment  by 
default  against  the  defendants,  issued  execu- 
tion, and  afterwards  filed  a  creditor's  bill.  In 
October,  the  defendants  having  ascertained 
that  the  original  declaration  was  not  filed  with 
the  clerk  of  the  Superior  Court,  gave  notice  of 
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motion  to  set  aside  the  whole  proceedings  as 
irregular  and  void.  The  plaintiffs,  on  proof 
of  the  mistake,  and  that  it  was  not  discovered 
until  after  receiving  the  defendants'  papers, 
gave  Jnotice  of  motion  for  leave  to  amend. 
Both  motions  came  on  at  the  same  time,  and 
the  Superior  Court  gave  the  plaintiffs  leave  to 
amend  by  filing  the  original  declaration,  and 
entering  a  rule  to  plead  nunc  pro  tune  as  of 
June  6,  without  costs;  and  they  thereupon  de- 
nied the  defendants'  motion,  without  costs. 
The  defendants  (who  are  the  relators)  ask  a 
peremptory  mandamus,  requiring  the  Superior 
Court  to  vacate  these  orders  and  grant  their 
motion. 

Mr.  A.  Taber,  for  relators. 

Mr.  S.  Stevens,  contra. 

By  the  Court,  Bronson,  J.  If  the  Superior 
Court  upon  established  principles  had  power 
to  grant  the  amendment,  the  question  was  ad- 
dressed to  its  sound  discretion,  and  the  decis- 
ion will  not  be  reviewed  by  mandamus;  but  if 
the  amendment  was  not  within  the  legal  dis- 
cretion of  the  court,  it  was  improperly  ordered, 
and  the  motion  must  be  granted. 

The  plaintiffs  did  not  proceed  by  capias,  but 
by  the  filing  and  service  of  a  declaration.  To 
commence  an  action  in  *that  form,  [*677 
three  things  are  necessary:  1.  Filing  a  declara- 
tion in  the  office  of  the  clerk  of  the  court  in 
which  the  proceeding  is  to  be  had.  2.  Entering 
a  rule  in  the  minutes  of  the  clerk,  requiring  the 
defendant  to  plead  to  the  declaration  according 
to  the  practice  of  the  court.  3.  Serving  a  copy 
of  the  declaration  and  notice  of  the  rule  on  the 
defendant  personally.  When  this  has  been 
done,  upon  due  proof  of  the  service  of  the  dec- 
laration on  the  defendant,  his  appearance  may 
be  entered  in  the  same  manner  as  if  it  had  been 
indorsed  on  a  capias.  A  default  for  not  plead- 
ing may  be  entered,  and  the  plaintiff  may  pro- 
ceed to  judgment  in  the  same  manner  as  though 
the  defendant  had  appeared;  2R.  S.,  347,  sees. 
1,  2.  The  plaintiffs  intended  to  commence  an 
action  in  the  Superior  Court,  but  by  an  unfort- 
unate mistake,  they  entirely  failed  of  accom- 
plishing the  object.  The  very  first  step  in  the 
process — the  foundation  of  the  whole  proceed- 
ing, was  wanting.  No  declaration  was  filed  in 
that  court.  The  defendants  did  not  appear 
voluntarily,  and  there  was  no  authority  to  en- 
ter an  appearance  for  them.  They  were  not  in 
court.  There  was  no  action  pending,  and  the 
whole  proceeding  was  irregular.  If  the  judg- 
ment was  not  absolutely  void,  it  was,  I  think, 
beyond  the  power  of  amendment,  without  the 
consent  of  the  parties. 

Amendments  in  furtherance  of  justice  should 
be  liberally  granted;  but  the  courts  have  never 
gone  so  far  as  to  supply  an  original  defect  like 
the  one  under  consideration.  There  is  some 
analogy  between  this  case  and  an  action  com- 
menced, by  capias  returnable  out  of  term,  or 
where  a  term  intervenes  between  the  teste  and 
return  of  the  writ.  It  has  been  uniformly  held 
that  the  capias  was  a  nullity,  and  could  not  be 
amended.  Bunn  v.  Thomas,  2  Johns.,  190; 
Burk  v.  Barnard,  4  Id. ,  309 ;  Miller  v.  Gregory, 
4  Cow.,  504.  It  was  formerly  decided  that  a 
capias  tested  out  of  term  could  not  be  amended. 
Chandler  v.  Brecknell,  4  Cow.,  49.  But  it  has 
recently  been  held  otherwise. 
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The  cases  of  Chiehester  v.  Cande,  3  Cow., 39, 
and  Hart  v.  Reynolds,  Id. ,  42,  note,  go  very  far 
in  allowing  amendments.  Indeed,  in  the  prin- 
<578*]  cipal  case,  the  court  professed  *to  go 
to  the  utmost  limits  of  its  power.  The  plaint- 
iffs attempted  to  perfect  judgment  on  a  bond 
and  warrant  of  attorney;  but  the  papers, which 
were  sent  by  mail,  miscarried,  and  did  not 
reach  the  clerk's  office.  The  plaintiffs  were 
afterwards  allowed  to  file  the  papers  nunc  pro 
tune.  In  Hart  v.  Reynolds,  the  plaintiff,  in  per- 
fecting judgment  on  a  bond  and  warrant  of  at- 
torney, inserted  by  mistake  the  name  of  Elisha 
instead  of  John  Reynolds  in  the  record  and 
other  proceedings;  and  he  was  permitted  to 
amend,  by  substituting  the  true  name;  the  de- 
fendant consented  to  the  amendment,  and  the 
controversy  was  between  the  plaintiff  and  oth- 
er creditors.  In  both  of  these  cases,  the  defend- 
ant had  agreed  by  the  warra'nt  that  an  attorney 
should  appear  for  him  and  confess  judgment. 
In  Close  v.  Oillespey,  3  Johns.,  526,  there  was 
also  a  warrant  of  attorney.  But  in  the  case 
under  consideration,  the  relators  had  neither 
appeared,  nor  had  they  authorized  any  person 
to  appear  for  them.  They  were  not  in  court, 
nor  were  they  under  any  legal  obligation  to 
submit  to  its  jurisdiction.  The  incipient  pro- 
ceedings which  would  have  warranted  the  en- 
try of  their  appearance  had  never  been  taken. 
The  court  exceeded  its  authority  in  allowing 
the  amendment. 

Motion  granted. 

Cited  ln-23  Barb.,  601;  4  Daly,  523;  49  Am.  Dec., 
743  (3  Tex.),  281. 


DIXON,  an  alleged  Slave, 

e. 
ALLENDER,  Claimant. 

Question  on  the  writ  de  nomine  repleoiando,  in  the 
case  of  a  slave  escaped  from  the  service  of  his  mas- 
ter ;  and  as  to  the  proof  necessary  to  be  exhibited. 

A  WRIT  de  homing  replegiando  was  sued  out 
in  this  case,  by  the  alleged  slave,  and  a  mo- 
tion was  now  made  by  the  claimant  to  quash 
the  writ,  on  the  strength  of  the  decision  of  this 
court  in  the  case  of  Jack  v.  Martin,  12  Wend., 
811. 

Mr.  H.  Dresser,  in  opposition  to  the  mo- 
tion, insisted  that  the  certificate  granted  by  the 
recorder  in  this  case,  to  the  claimant,  was 
<57f)*j  'granted  without  such  proof  having 
been  adduced  as  is  required  by  the  statute  on 
this  subject,  2  L.  U.  8.,  Vol.  II.,  p.  165,  passed 
Feb.  12, 1793,  and  that,  therefore,  the  question 
of  the  constitutionality  of  the  Act  of  this  State 
allowing  the  suing  out  of  a  writ  de  homine  rep- 
legiando did  not  arise.  The  proof  exhibited  to 
the  recorder  was  not  taken  before  and  certified 
by  a  magistrate  of  the  State  from  whence  the  al- 
leged slave  was  said  to  have  escaped.  This  he 
contended  was  necessary,  and  without  itacer 
tiflcate  could  not  legally  be  granted.  The  Ian 
guage  of  the  3d  section  of  the  Act  is:  "Upon 
proof  to  the  satisfaction  of  such  judge  or  mag- 
istrate, either  by  oral  testimony  or  affidavit 
taken  before  and  certified  by  a  magistrate  of 
any  such  State  or  Territory,  that  the  person  so 
seized  or  arrested  doth  under  the  laws  of  the 
State  or  Territory  from  which  he  or  she  fled, 
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owe  service,"  etc.,  it  shall  be  the  duty  of  such 
judge  or  magistrate  to  give  a  certificate,  etc. 
Language,  he  argued,  could  not  be  more  explic- 
it, requiring  the  proof  to  be  taken  before  and 
certified  by  a  magistrate  of  the  State  from  which 
the  alleged  slave  had  escaped.  In  the  case  of  fu- 
gitives from  justice,  provided  for  by  the  1st  sec- 
tion of  the  same  Act,  it  had  never  been  doubted 
that  the  affidavit  charging  the  offense  alleged 
to  have  been  committed,  must  be  made  before 
a  magistrate  of  the  State  or  Territory  from 
which  the  party  was  alleged  to  have  fled,  and 
the  uniform  construction  had  been  that  the  af- 
fidavit must  be  so  taken;  and  he  insisted  that 
the  phraseology  of  the  3d  section  demanded 
the  same  construction.  If  right  in  his  construc- 
tion of  the  statute  the  writ  de  homine  replegian- 
do, he  contended,  ought  not  to  be  quashed. 

The  Court,  Nelson,  Ch.  J.,  presiding,  di- 
rected the  motion  to  be  suspended  until  the 
next  special  term;  in  the  meantime  the  attor- 
ney for  the  plaintiff  to  have  leave  to  prepare 
and  serve  his  declaration,  and  the  attorney  for 
the  defendant  to  have  leave  to  plead  the  pro- 
ceedings had  before  the  recorder  under  the  Act 
of  Congress,  to  which  the  plaintiff  may  demur, 
with  the  view  to  enter  the  formal  judgment  of 
this  court,  so  that  the  cause  may  be  removed 
to  the  court  of  *demier  resort  in  this  [*68O 
State,  for  a  final  decision  upon  the  constitu- 
tional question  involved  in  the  motion  now 
made;  he  further  directed  that  a  record  be 
made  up  and  presented  to  him  for  settlement 
previous  to  the  entry  of  judgment  thereon. 


MELVILLE  v.  HAZLETT. 

IN  this  case  the  Chief  Justice  refused  to 
strike  out  a  plea  as  frivolous;  the  only  ob- 
jection to  it  being  that  it  amounted  to  the  gen- 
eral issue,  or  in  Inher  words  that  the  matter 
alleged  in  it  might  be  given  in  evidence  under 
the  general  issue. 

Cited  in-15  Barb.,  17;  5  How.  Pr.,  249:  8  Co.  R., 
242. 


BANK  OF  MONROE  t>.  BROCKWAY. 

A  special  verdict  in  a  personal  action  as  well  as  a 
bill  of  exceptions,  or  case  made,  must  in  the  first  in- 
stance be  heard  and  decided  by  the  circuit  judjre, 
unless  he  direct  otherwise. 

Citations— Stat.  seas.  1832,  p.  188;  Stat.  sess.  1833,  p. 
306. 

rp  HE  question  in  this  case  was,  whether  where 
J-  a  special  verdict  is  taken  at  the  circuit. the 
cause  must  in  the  first  instance  be  heard  be- 
fore the  circuit  judge,  or  whether  it  may  be 
directly  brought  before  th.is  court  without  any 
order  to  that  effect  from  the  circuit  judge. 

By  the  Court,  Nelson.  Ch.  J.  A  special  ver- 
dict is  not  enumerated  in  the  Act  of  1832,  but 
it  is  in  the  Act  of  1833,  Stat.  sess.  1832.  p.  188, 
and  sess.  1888.  p.  805.  These  Acts  are  in  pari 
materia:  a  special  verdict,  therefore,  as  well  as 
a  bill  of  exceptions  or  cane  made  must,  in  the 
first  instance,  be  heard  and  decided  before  the 
circuit  judge,  unless  he  in  his  discretion  direct 
that  it  be  carried  immediately  to  this  court. 
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•9*]  *BRIDGMAN 

GREGORY  &  BLOODGOOD. 

An  order  for  a  bill  of  particulars  Is  duly  served  by 
•delivering  a  copy ;  the  original  need  not  be  shown. 

Citations— 1  Arohb.  Pr.,  23 ;  7  Cow.,  148. 

THE  question  here  was,  whether  the  original 
order  for  a  bill  of  particulars  must  be 
shown  to  the  party  called  on  for  the  bill,  or 
whether  service  of  a  copy  is  sufficient. 

By  the  Court,  Nelson,  Ch.  J.  All  orders 
which  do  not  require  personal  service,  may  be 
served  by  copy.  See  1  Archb.  Pr.,  23.  So, 
also,  it  was  held  by  this  court  in  Utica  Bk.  v. 
Kibby,  7  Cow.,  148. 


1O*J  *ONONDAGA  COUNTY  BANK 

SHEPHERD  ET  AL. 

Requisites  of  an  affidavit  in  support  or  opposition 
of  a  motion  to  change  venue. 

THIS  was  a  motion  to  change  venue,  in  the 
decision  whereof  the  Chief  Justice  laid 
down  the  following  rule: 

"On  a  motion  to  change  venue,  or  on  oppos- 
ing such  motion,  the  party  making  an  affidavit 
is  bound  to  allege  that  he  has  fully  and  fairly 
stated  his  case  to  his  counsel,  and  disclosed  to 
him  the  facts  which  he  expects  to  prove  by 
each  and  every  of  his  witnesses." 
Cited  In  -1  Hill,  6H. 


BANK  OF  MICHIGAN  e.  JESSUP. 

A  foreign  corporation  must  give  security  for 
costs  in  suits  prosecuted  bent :  if  they  omit  to  do  so 
and  their  proceedings  are  sought  to  be  set  aside, 
they  will  be  relieved  on  filing  security  and  paying 
costs  of  motion. 

MOTION  to  set  aside  the  proceedings  of  the 
plaintiffs,  being  a  foreign  corporation,  fur 
that  the  suit  was  commenced  without  giving 
security  for  the  payment  of  costs.  2  R.  8., 
457.  sec.  1.  Since  notice  of  this  motion  secu- 
rity had  been  filed. 
WBND  19.  N.  Y.  R.,18.  i 


By  the  Court.  Nelson,  Ch.  J.  The  plaintiffs 
were  irregular  in  prosecuting  the  suit  without 
giving  security;  having  now  complied  with 
the  statute,  the  motion  is  denied,  on  payment  of 
costs. 

Examined— 1  Doug.  (Mich.).  58. 
Cited  in-10  How.  Pr.,  7 ;  4  Abb.  Pr.,  461 ;  14  Abb. 
Pr.,  130;  3E.D.  S..214. 


*FROST  &  DICKINSON  v.  BRISBIN.[*11 

Domini — May  be  in  One  State  and  Actual  Resi- 
dence in  Another — Act  to  Abolish  Imprison- 
ment— Construction —  Constitutionality  of  Act. 

A  person  having  his  domicil  here,  who  carries  on 
business  out  of  this  State  and  personally  superin- 
tends the  same,  is  not  a  resident  of  this  State  within 
the  meaning  of  the  Act  to  Abolish  Imprisonment, 
and  may  accordingly  be  arrested  here  for  a  debt 
arising  upon  contract.  The  domicil  of  a  party  may 
be  in  one  State  and  bis  actual  residence  in  another. 

And  such  person  may  be  arrested,  although  he  has 
been  here  more  than  a  month  previous  to  the  com- 
mencement of  the  suit  against  him,  if  he  returned 
only  on  a  visit  and  not  with  the  intention  perma- 
nently to  remain  here. 

The  object  of  the  statute  was  to  limit  the  privilege 
from  arrest  to  persons  permanently  residing  for 
the  time  being  in  the  State,  whose  property  is  with- 
in the  reach  of  the  process  of  our  courts,  and  who 
are  liable  to  all  the  coercive  measures  known  to  the 
laws  of  the  State  for  the  collection  of  debts :  all 
others  are  liable  to  arrest. 

Upon  this  construction,  no  distinction  is  made  be- 
tween the  citizens  of  this  State  and  other  States, 
and  the  Act  is.  therefore,  constitutional. 

Cltations-2  Cal..  317 :  1  Wend..  43 ;  4  Wend.,  «B ; 
8  Wend..  134 ;  30  Johns.,  810,  211 ;  Const.  U.  S..  art.  4, 
MO.  I. 

MOTION  under  the  Act  to  Abolish  Impris- 
onment. Slat.,  sess.  of  1881,  p.  :J96.  sees. 
1,  2,  to  be  discharged  from  arrest,  and  that  the 
bail-bond  given  to  the  sheriff  by  the  defendant 
be  delivered  up  to  be  canceled.  In  May.  1HM. 
the  defendant,  a  citizen  and  resident  of  this 
State,  purchased  a  large  amount  of  merchan- 
dise in  the  City  of  N.Y.,  telling  the  merchants 
from  whom  the  goods  were  purchased,  that  he 
was  going  to  Milwaukee,  in  the  Territory  of 
Wisconsin,  and  that  he  intended  to  establish 
himself  there  as  a  merchant,  and  to  make  that 
place  his  future  residence.  He  accordingly 
went  to  Milwaukee,  took  his  goods  with  him 
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and  established  himself  in  business  there,  leav- 
ing, however,  his  wife  and  child  at  board  at 
his  former  residence  in  this  State.  He  contin- 
ued in  business  at  Milwaukee,  personally  at- 
tending to  it  until  March  last,  when  he  re- 
turned to  his  former  residence  on  a  visit,  and 
remained  until  May,  when  he  was  arrested  in 
this  suit  and  held  to  bail.  Since  his  arrest  he 
has  returned  to  Milwaukee  and  is  still  engaged 
in  conducting  his  business  there  In  December 
last  he  was  appointed  by  the  Legislature  of  the 
Territory  of  Wisconsin  a  commissioner  to  re- 
ceive subscriptions  and  distribute  the  stock  of 
a  bank,  and  he  was  also  appointed  a  director 
12*]  of  the  same;  *which  offices  it  is  fairly  to 
be  inferred  were  accepted  by  him.  The  de- 
fendant produced  the  affidavits  of  several  of 
his  intimate  friends  and  acquaintances,  per- 
sons familiar  with  his  views  and  purposes, who 
state  that  when  he  went  to  Milwaukee  he  had 
no  fixed  purpose  to  make  that  place  his  per- 
manent residence  or  abode,  unless  he  was  suc- 
cessful in  business:  that  he  had  not  been  suc- 
cessful as  he  had  repeatedly  alleged,  and  that 
he  intended  to  break  up  as  soon  as  he  could 
close  his  business  and  return  to  his  former  resi- 
dence, with  purposes  uncertain,  however,  as 
to  his  future  course. 

Messrs.  C.  Ellis  and  S.  Stevens,  for  the 
motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  Act  of 
1831,  abolishing  imprisonment  for  debt  in  this 
State,  provides  that  no  person  shall  be  arrested 
on  civil  process  in  suits  brought  upon  con- 
tracts express  or  implied,  except  in  cases 
where  the  defendant  "shall  not  have  been  a 
resident  of  this  State  for  at  least  one  month 
previous  to  the  commencement  of  a  suit  against 
him."  The  question  here  is,  whether  the  de- 
fendant, at  the  time  of  the  arrest  in  May  last, 
was  a  non-resident,  or,  in  other  words,  wheth- 
er he  was  a  resident  of  the  State  for  the  above 
space  of  time,  within  the  meaning  of  the  Act. 

If  the  decision  of  the  question  turned  upon 
the  formed  intention  and  purpose  of  the  mind 
of  the  defendant,  without  reference  to  the  fact 
of  actual  residence,  the  preponderance  of  the 
proof  is  in  favor  of  the  motion;  but  if  we  are 
bound  to  regard  this  fact  independently  of  any 
mental  reservations  and  intents,  then  I  think 
the  opposite  conclusion  is  best  supported. 

The  affidavits  show  that  the  place  of  busi 
ness  of  the  defendant  is  out  of  the  State,  at 
Milwaukee,  and  as  conceded,  the  management 
of  his  business  is  under  his  personal  supervis 
ion  and  control;  that  since  May,  1836,  to  the 
present  time,  he  has  been  and  now  is  engaged 
in  conducting  business  at  that  place;  and  that 
13*]  he  commenced  business  there  as  a  "mer- 
chant, with  intent  to  make  it  his  permanent 
residence.  The  mental  condition  about  suc- 
cess, which  is  sought  to  be  attached,  if  suffi- 
cient, might  always  be  urged  to  defeat  a  resi- 
dence when  necessary, as  few  persons  probably 
intend  to  remain  permanently  at  a  place  in  un- 
successful business;  neither  do  they  engage  in 
it  expecting  it  to  be  so.  It  may,  therefore,  I 
think  be  safely  assumed  the  defendant  com- 
menced business  at  Milwaukee  as  he  honestly 
declared  to  his  creditors.with  the  intent  to  make 
it  his  permamnt  residence,  and  that  at  least 
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he  was  a  resident  there  till  he  found  by  trial 
his  business  did  not  succeed.  Did  his  change 
of  mind  while  continuing  in  business  there, 
even  with  a  view  to  close  it  up,  and  before 
closed  up  and  removal,  operate  as  a  change  of 
his  residence?  The  answer  to  this  question  will 
depend  upon  the  meaning  or  legal  import  of 
the  term  "  residence,"  in  the  connection  in 
which  it  is  used  in  the  statute. 

In  The  Matter  of  Fitzgerald,  2  Cai. ,  817,it  was. 
decided  that  a  person  coming  into  this  State 
and  remaining  for  a  special  and  temporary 
purpose,  without  any  intent  of  settling  here, 
was  not  a  resident  within  the  meaning  of  the 
Act  for  Relief  Against  Absconding  Debtors. 
In  The  Matter  of  Thompson,  1  Wend.,  43,  the 
court  held  under  the  same  Act,  but  in  respect 
to  an  absent  debtor,  that  residing  abroad,  en- 
gaged in  business  for  a  time,  whether  perma- 
nently or  temporarily,  was  a"residingout  of  the 
State"  within  the  meaning  of  the  statute;  that 
the  actual  residence  of  the  debtor  was  contem- 
plated, which  might  be  distinct  from  the  place 
of  his  domicil.  In  The  Matter  of  Wrigley,  4 
Wend.,  602  ;  8  Id.,  134,  it  was  held  that  a  per- 
son remaining  temporarily  for  a  month  in  the 
City  of  N.  Y.  and  Brooklyn,  intending  to  com- 
mence business  in  Canada,  was  not  an  inhab- 
itant or  resident, within  the  meaning  of  the  In- 
solvent Act  of  1813.  In  Roosevelt  v. Kellogg,  20 
Johns.,  210,  211,  a  "resident"  of  a  place  is  said 
to  be  synonymous  with  an  "inhabitant,"  one 
that  resides  in  a  place.  It  may,  I  think,  be 
doubted  if  this  position  is  strictly  accurate,  as 
the  latter  term  implies  a  more  fixed  and  per 
manent  abode  than  the  former;  and  frequently 
imports  many  privileges  and  duties  which  a 
mere  resident  could  not  claim  or  be  subject  to. 
Approved  lexicographers  give  a  more  [*14 
fixed  and  definite  character  to  the  place  of 
abode  of  the  one  than  the  other.  Be  this,  how- 
ever.as  it  may,  the  cases  cited  above,  establish 
that  the  transient  visit  of  a  person  for  a  time 
at  a  place,  does  not  make  him  a  resident  while 
there;  that  something  more  is  necessary  to  en- 
title him  to  that  character.  There  must  be  a 
settled,  fixed  abode.an  intention  to  remain  per- 
manently at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  residence  with- 
in the  legal  meaning  of  that  term.  The  cases 
above  referred  to  for  the  illustration  of  its 
meaning,  are  quite  pertinent  to  the  present 
question,  as  the  statutes  in  which  it  was  used, 
and  which  it  was  the  object  of  the  cases  to  ex- 
pound, related  to  a  kindred  subject,  namely: 
the  regulation  of  the  rights  and  remedies  of 
creditor  and  debtor.  One  of  these  cases  express- 
ly, and  all  of  them  virtually,  decide  that  act- 
ual residence,  without  regard  to  the  domicil  of 
the  defendant,  was  within  the  contemplation  of 
the  statutes.  Whether,  therefore,  the  defend- 
ant had  so  established  himself  at  Milwaukee  as 
to  work  a  change  of  his  domicil  or  not,  is  im- 
material; for  if  we  concede  he  has  not,  he  may 
still  be  a  resident  there.  The  domicil  of  a  citi- 
zen may  be  in  one  State  or  Territory  and  his 
actual  residence  in  another. 

I  have  already  said  that  we  are  bound  to  as- 
sume upon  the  facts  before  us  that  the  defend- 
ant commenced  an  actual  and  permanent  resi- 
dence at  Milwaukee  in  the  spring  of  1836.  But 
we  must  also  concede,  I  think,  that  since  that 
time  he  has  resolved  to  break  up  his  business 
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there  as  soon  as  it  can  be  conveniently  closed, 
and  return  to  his  former  place  of  residence. 
Has  this  change  of  intention  worked  a  change 
of  residence?  for  this  is  the  most  that  can  be 
pretended.  If  our  exposition  of  the  meaning 
of  the  term  in  the  statute  is  correct,  it  clearly 
did  not.  His  actual  residence  is  still  at  Mil- 
waukee. He  is  still  carrying  on  his  business 
there,  and  may  continue  it  for  such  time  as  he 
pleases.  Change  of  mind  may  lead  to  change 
of  residence,  but  cannot  with  any  propriety  be 
deemed  such  of  itself. 

It  was  urged  on  the  argument.that  if  it  were 
admitted  that  the  defendant  was  a  resident  and 
15*]  had  his  domicil  at  *Milwaukee,  still,  as 
he  had  been  in  this  State  more  than  a  month 
previous  to  the  arrest,  he  was  within  the  excep- 
tion in  the  statute  ;  and  that  the  mere  being  in 
the  State  as  a  transient  person  for  that  time 
was  sufficient.  The  cases  we  have  already  re- 
ferred to  sufficiently  repudiate  this  construc- 
tion. 

But  it  is  said  without  such  interpretation  the 
statute  is  in  violation  of  the  Constitution  of 
the  U.  S.,  art.  4,  sec.  2,  which  ordains  that 
"The  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in 
the  several  States."  This  is  obviously  an  er- 
roneous view  of  the  Constitution.  Our  own 
citizens  must  be  residents  for  the  month,  to  be 
entitled  to  the  exemption  under  the  statute. 
The  privilege  from  arrest  does  not  depend  upon 
citizenship  or  domicil,  any  further  than  they 
may  include  residence,  but  upon  residence, 
such  as  we  have  endeaved  to  explain.  The 
idea  of  the  statute  was  to  limit  the  privilege  to 
debtors  living  permanently  in  the  State  for  the 
time  beine,  which  it  was  presumed  would  gen- 
erally bring  their  property  within  the  reach  of 
execution;  or  enable  the  creditor  to  apply  any 
other  coercive  measure  in  the  collection  of  his 
debt,  which  the  laws  have  provided.  All  our 
construction  of  the  statute  exacts,  in  respect  to 
citizens  of  other  States  or  Territories  is,  that 
they  shall  put  themselves  on  a  footing  with 
our  own  citizens,  and  then  they  are  entitled  to 
the  like  immunities.  Surely  this  clause  of  the 
Constitution  enjoins  nothing  farther.  The  ar- 
gument goes  the  unreasonable  length  of  claim- 
ing for  citizens  of  other  States  privileges  sur- 
passing our  own. 

Motion  denied,  with  eo»t». 

Cited  in  -5  N.Y.,  428: 51  N.Y.,17:  4  Lan8.,161;4  Hun, 
480;  30  Hiin.r*!:  4  llart).,  520.521;  12  Barh.,  643;  9  How. 
Pr..  KM:  Hi  Mow.  Pr..  81:  40  How.  Pr..  2B4:  8  Abb.  Pr., 

'.r.'.  n.;  K>  AI.I..IY..223:  5  Sanilf..  47:  2  Du.T.ll'.t;  -'  Kol>.. 
7irJ:  I  Ilrn.ir.  si:  X,  Wis..  807;  40  I11..204.  305. 200,20K;*H 
111.,  413:  :c'  I  in  1.,  370. 
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Fbther.  the  Natural  Guardian  of  Children  and 
Entitled  to  Their  Cuttody— Court  may  Award 
Cuttody  to  Mother — Statute — Separation  of 
Father  and  Mother. 

The  father  N  the  natural  jruanllan  of  hi*  Infant 
Hill<ln>n,  and  In  tbc  absence  of  ill  uaaffc.irroMly  lin- 


XOTE.— Parent  and  ehiltl—Ttif  fathrrttthf  nut  in, i! 
unanlian  nf  the  child  ami  >••  entitled  to  it*  ctut odu  — 
IV  htn  nwtitdy  may  l>e  awarded  tit  the  mother.  See 
People  v.  Chegaray,  18  Wend.,  637,  ntite. 
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moral  principles  or  habits,or  want  of  ability  to  pro- 
vide for  his  children,is  entitled  to  their  custody.care 
and  education;  and  cannot,  at  common  law,  be  con- 
trolled by  the  courts  in  the  exercise  of  his  paternal 
rights,  except  as  above,  or  for  an  abuse  of  tne  trust 
confided  to  him  by  law. 

By  statute,  this  court  on  the  application  of  the 
mother,  where  a  husband  and  wife  live  in  a  state  of 
separation  without  being-  divorced,  may  award  the 
charge  and  custody  of  such  children  to  the  mother. 

It  seems,  however,  that  this  power  will  be  exer- 
cised only  in  oases  of  a  separation  of  husband  and 
wife  by  judicial  decree  or  by  mutual  consent;  and 
not  where  the  wife  of  her  own  accord  without  jus- 
tifiable cause  withdraws  herself  from  the  protection 
of  her  husband. 

It  also  seems,  that  a  separation  without  consent 
will  not  be  approved  except  where  a  divorce  a  vin- 
I'ul'i  matrimonit,  or  a  mensa  et  thoro  would  be  de- 
creed by  a  Court  of  Chancery. 

Citations— 1  Str.,  579;  2  Ld.  Raym ..  1334 :  3  Burr., 
1436;  5  East,22l;  9  J.  B.  Moore,  378: 10  Ves.,  51;  12  Ves., 
493;  2RU8S.,  1,  9;  Jacob,  245;  4  Cond.  Ch..  115,  120;  2 
Sim.,  *5;  2  Cond.  Ch.,  299;  8  Johns.,  328;  2  Kent,  Com., 
194,  220;  I  Dow,  N.  S.,  152;  2  Fonbl.,  232,  n.;  2  Bro.C.C., 
101;  Lofft.,  74,  78 ;  1  Dow.  P.  C.,  81;  2  Cox,  242 :  2  tt.  S. , 
145-147,  sees.  6.  7,  art.  3,4;  148,  149,  sees.  1,  2,  3;  150. 
sec.  1. 

HABEAS  CORPUS  in  the  case  of  a  minor 
child,  on  the  question  of  its  custody,  as 
between  the  parents.  The  mother  in  this  case 
had  withdrawn  herself  from  the  protection  of 
her  husband  and  went  to  reside  in  the  house 
of  her  father,  and  took  with  her  an  infant 
child  ;  to  obtain  the  custody  of  which  the  fa- 
ther sued  out  a  habeas  corpus.  On  the  return  of 
the  writ  numerous  affidavits  were  produced  on 
both  sides,  and  after  hearing  counsel,  the  fol- 
lowing opinion  was  delivered: 

By  the  Court,  Nelson,  Ch.  J.  The  father 
is  the  natural  guardian  of  his  infant  children, 
and  in  the  absence  of  good  and  sufficient  rea- 
sons shown  to  the  court,  such  as  ill  usage, 
grossly  immoral  principles  or  habits,  want  of 
ability,  etc.,  is  entitled  to  their  custody,  care 
and  education.  All  the  authorities  concur  on 
this  point.  1  Str..  579  :  2  Ld.  Raym,.  1834  ;  3 
Burr.,  1436;  5  East,  221;  9  J.  B.  Moore,278;  10 
Ves.,  51  ;  12  Id.,  492  ;  2  Russ..  1  ;  Jacob,  245. 
and  notes  to  the  case  ;  4  Cond.  Ch..  115  ;  2  Si- 
mon. 85  ;  2  Cond.  Ch..  299  ;  8  Johns..  328  ;  2 
Kent,  Com.,  220.  194;  1  Dow.  N.  S..  152  ;  2 
Fonbl.,  282,  n.;  2  Bro.C.C.,  101;  Bteuet'* case, 
Lofft..  74,  78;  Ex  parte  McClelUtn,  1  Dow.P.C., 
81;  2  Cox,  242. 

*Many  of  the  cases  are  very  strong  and  [*  1  7 
decisive  in  vindication  of  this  paternal  authori- 
ty. In  King  v.  DeMannevttle,  5  East,  221,  the 
child  was  only  eight  months  old,  and  hml  been 
forcibly  taken  from  the  mother,  and  there  was 
some  ground  of  apprehension  that  the  father 
intended  to  carry  it  out  of  the  kingdom.  But 
the  court  refused  to  interfere.  Ld.  Ellenl>or- 
ough  observed,  that  the  father  was  the  person 
entitled  by  law  to  the  custody  of  his  child;  that 
if  he  abused  the  right  to  the  detriment  of  the 
child,  the  court  would  protect  it.  Having  the 
legal  right,  and  not  having  abused  it  in  that 

<-:IM-.   lit-  \v:i~  riitillr.l  In  li.-ivr  it   rrxtnn  tl  I      him 

The  case  of  Mr.  Lytton,  and  Sir  W.  Murray, 
referred  lo  by  Lawrence,  J. ,  in  the  same  case, 
were  equally  decisive  upon  the  point.  In  the 
case  of  De. \fannfrillf.  the  mother  had  separated 
from  her  husband  on  an  allegation  of  ill  iisacc. 
and  taken  the  child  with  her.  This  sam«:  case 
afterwards  came  before  Ld.  Eldon,  10  Ves..  51. 
who  also  refused  the  mother  the  custody  of  the 
child,  as  she  had  withdrawn  herself  from  the 
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protection  of  her  husband;  but  restrained  him 
from  removing  the  child  out  of  the  kingdom. 
In  the  case  &  parte  Skinner,  9  J.  B.  Moore, 
278,  the  infant  was  six  years  old,  and  the  court 
refused  to  take  it  from  the  custody  of  the  father 
and  deliver  it  over  to  the  mother,  and  placed 
the  refusal  upon  the  authorities  above  cited. 
In  Ball  v.  Ball,  2  Sim..  85,  it  was  decided  by 
the  Vice-ChanceUor,  that  the  court  had  no  juris- 
diction to  deprive  the  father  of  his  common 
law  right  to  the  care  and  custody  of  his  infant 
children,  even  though  he  was  living  in  a  state 
of  adultery,  unless  he  bring  the  child  in  con- 
tact with  the  woman.  All  the  cases  on  the  sub 
ject,  he  said,  proceeded  upon  that  distinction, 
and  which  appears  to  have  been  conceded  by 
the  counsel  for  the  mother.  In  the  great  case 
of  Wetteskyv.  Duke  of  Beaufort.  2Russ.,  9.  Ld. 
Eldon,  in  vindicating  the  power  of  the  Court 
of  Chancery  to  control  the  authority  of  the 
father  over  his  infant  children,  concedes  that 
"The  law  makes  the  father  the  guardian  of  his 
children  by  nature  and  by  nurture;"  and  places 
the  right  of  the  court  to  interfere  upon  the 
abuse  of  the  trust,  or  special  interest  of  the 
child.  The  same  ground  is  stated  in  Lyons  v. 
18*]  *Blenkin,  Jacob,  245  ;  4  Cond.  Ch.,  120. 
So  fully  does  the  law  recognize  the  authority 
of  the  father  on  this  subject,  that  he  is  permit- 
ted to  perpetuate  it  beyond  his  own  life  ;  for 
he  may  by  deed,  or  will  duly  executed,  "dis- 
pose of  the  custody  and  tuition  of  such  (his) 
child,  during  its  minority  or  for  any  less  time  to 
any  person  or  persons  in  possession  or  remain- 
der. "2  R.S.,150,sec.l.  And  by  the  following  sec- 
tion, such  a  disposition  is  declared  "valid  and 
effectual  against  every  person  claiming  the 
custody  or  tuition  of  such  minor  as  guardian  in 
socage,  or  otherwise." 

In  one  specified  case,  the  Revised  Statutes 
have  enlarged  the  power  of  this  court  over  the 
subject  beyond  that  which  it  appears  from  the 
authorities  above  referred  to  existed  at  common 
law  ;  and  provide,  that  on  the  application  of 
the  mother,  being  an  inhabitant  of  this  State, 
in  case  the  husband  and  wife  live  in  a  state  of 
separation  without  being  divorced,  "the  court, 
on  due  consideration,  may  award  the  charge 
and  custody  of  the  child  so  brought  before  it 
(on  habeas  corpus)  to  the  mother,  for  such  time, 
under  such  regulations  and  restrictions,  and 
with  such  provisions  and  directions,  as  the  case 
may  require."  2  R.  S.,  148,  149,  sees.  1,  2.  It 
may  also  annul  or  modify  the  order  at  any  time 
after  it  is  made.  Sec.  3.  It  may  be  well  doubt- 
ed, I  think,  whether  this  statute  was  intended 
to  apply  where  the  wife  withdraws  from  the 
protection  of  the  husband  and  lives  separate 
from  him  without  any  reasonable  excuse  ;  be- 
cause then  the  separation  would  be  unauthor- 
ized, and  in  violation  of  the  law  of  the  land. 
It  was  probably  designed  to  remove  the  dim 
culty  that  existed  at  common  law  in  denying 
or  restraining  the  authority  of  the  father  in  the 
case  of  an  authorized  separation,  such  as  for 
ill  usage,  or  by  consent,  where  no  ground  ex- 
isted for  impeaching  that  authority  upon  com- 
mon law  principles.  The  Legislature  could  not 
have  intended  that  the  court  should  ever  award 
to  the  mother  the  care  and  education  of  her 
minor  children,  when  she  had  willfully  and 
without  pretense  of  excuse,  abandoned  her 
family  and  the  protection  of  her  husband,  if 
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he  was  in  a  situation  to  take  care  of  them,  and 
no  well  founded  objection  existed  in  the  case. 

*The  interference  of  the  court  with  the  [*  19 
relation  of  father  and  child,  by  withdrawing 
the  latter  from  the  natural  affection,  kindness 
and  ebligations  of  the  former,  is  a  delicate  and 
strong  measure  ;  and  the  power  should  never 
be  exerted  except  for  the  most  sound  and  solid 
reasons.  In  this  country,  the  hopes  of  the  child 
in  respect  to  its  education  and  future  advance 
ment,  is  mainly  dependent  upon  the  father  ; 
for  this  he  struggles  and  toils  through  life;  the 
desire  of  its  accomplishment  operating  as  one 
of  the  most  powerful  incentives  to  industry 
and  thrift.  The  violent  abruption  of  this  re- 
lation would  not  only  tend  to  wither  these  mo- 
tives to  action,  but  necessarily  in  time,  alienate 
the  father's  natural  affections;  and  if  the  prop- 
erty should  be  accumulated,  the  child  under 
such  circumstances  could  hardly  expect  to  in- 
herit it. 

In  view  of  the  foregoing  rights  of  the  father, 
and  duty  of  the  court,  I  have  diligently  and 
carefully  examined  the  facts  disclosed  in  the 
affidavits,  and  feel  myself  bound  to  say,  that 
upon  the  whole,  nothing  appears  that  can  jus- 
tify the  conclusion  that  the  father  is  not  a  fit 
and  proper  person  to  have  the  care  and  educa- 
tion of  his  child,  or  that  it  would  be  for  the  in- 
terest of  the  child,  pecuniarily  or  otherwise,  to 
commit  its  custody  to  the  mother,  according 
to  the  principles  of  the  common  law,  and  the 
numerous  adjudged  cases  already  referred  to. 
I  must  also  say,  that  unless  the  case  can  be  ma- 
terially varied,  Mrs.  Nickerson  has  greatly  mis- 
taken the  obligations  and  duties  which  de- 
volved upon  her  by  the  marriage  vow  ;  and 
that  she  is  now  living  in  a  state  unauthorized 
by  the  law  of  the  land.  The  Statute  2  R.  S., 
145-147,  arts.  3,  4,  enumerates  the  cases  in 
which  a  separation  may  be  legalized,  either  by 
a  dissolution  of  the  marriage  contract  or  by  a 
divorce  from  bed  and  board.  The  course  of 
the  decisions  of  the  Court  of  Chancery  clearly 
show  that  no  divorce  or  separation  could  be  de 
creed  upon  the  facts  before  me. 

It  is,  no  doubt,  possible  that  the  home  of  the 
wife  may  be  made  intolerable  without  any  act 
ual  violence  committed  upon  her  person;  harsh 
and  cruel  usage  that  would  justify  a  separa- 
tion, may  be  practiced  towards  her  short  of 
this  by  an  unkind  husband,  and  this  is  what 
seems  intended  to  be  *intimated  in  the  [*2O 
affidavits  opposing  this  motion.  Upon  ques- 
tions, however,  involving  such  solemn  consid- 
erations, and  so  deeply  affecting  the  future 
condition  and  character  of  the  parties,  we  can- 
not act  upon  insinuations.  We  regard  only  the 
facts.  The  character  of  the  relatorin  this  case, 
is  very  strongly  supported  by  his  neighbors  and 
acquaintances,  who  have  known  him  from  in- 
fancy. They  declared  upon  oath  that  he  is  a 
young  man  of  sober,  moral  and  industrious 
habits,  and  express  the  belief  that  he  has  ever 
conducted  towards  his  wife  with  kindness  and 
affection.  Many  of  them  have  been  on  intimate 
terms  with  the  family,  and  in  a  situation  to 
have  known  or  heard  of  harsh  or  unkind  treat- 
ment of  the  wife  if  such  had  existed.  They  not 
only  discredit  such  allegations.but  are  led  to  the 
belief  that  she  was  well  provided  for,  contented 
and  happy,  and  appear  surprised  at  allegations 
to  the  contrary.  The  relator  himself  has  de- 
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nied  in  the  most  express  terms  all  unkind  con- 
duct, and  any  desire  or  intention  to  injure  the 
person,  or  wound  the  feelings  of  his  wife,  and 
expresses  a  strong  and  becoming  anxiety  that 
she  would  return  to  his  protection  and  home. 
Under  all  this  weight  of  evidence,  it  is  difficult 
for  us  to  conclude  that  he  has  meanly  and  se- 
cretly outraged  her  affections,  or  sought  the 
privacy  of  the  conjugal  relations  to  torture  her 
feelings  and  thus  render  her  life  wretched  and 
insupportable  with  him,  at  the  same  time  con- 
cealing from  his  neighbors  and  even  intimate 
friends  any  apparent  unkindness  or  want  of 
affection. 

An  order  was  accordingly  entered  that  the  child 
be  delivered  to  the  father,  and  that  the  care  and 
custody  of  her  be  committed  to  him. 

Doubted— 35  Am.  Dec.,  664. 

Cited  in— 25  Wend.,  72 ;  Hoffm.,  498 :  27  Barb.,  14  ; 
29  Barb..  127 ;  35  Barb.,  94 ;  39  Barb.,  310 :  8  How.  Pr., 
293 ;  1  Duer,  723 ;  11  Leg.  Obs.,  238. 


21*]  *SILMSER  v.  REDFIELD  ET  AL. 

Reference  Cannot  be  Compelled  in  Cases  of  Tort 
— Rule  for  Judgment  on  Referee's  Report  in 
Tort — Review. 

A  reference  can  be  had  only  in  cases  of  accounts 
existing  between  the  parties ;  actions  of  tort  are 
not  referable. 

Where  an  action  of  tort  is  referred,  and  a  report 
obtained,  the  plaintiff  cannot  enter  a  rule  for  judg- 
ment thereon  unless  expressly  authorized  by  the 
rule  of  reference;  nor  will  the  court,  in  an  action 
of  tort,  review  the  doings  of  the  referees. 

Citations— 2  R.  8.,  384,  sec.  39 ;  17  Johns..  129 ;  18 
Johns.,  26;  6  Wend.,  503;  9  Wend.,  480;  13  Wend.. 
293,294. 

T>  EPORT  of  referees.  This  was  an  action  on 
J\'  the  case,  for  injuries  done  to  a  scow  of 
the  plaintiff,  by  the  steamboat  of  the  defend- 
ants' coming  in  collision  with  it.  The  cause 
was  referred  to  a  single  referee,  who  made  a 
report  in  favor  of  the  plaintiff,  upon  which  a 
rule  for  judgment  wan  entered.  A  motion  was 
made  to  set  aside  the  report  and  to  vacate  the 
rule  for  judgment  as  irregularly  entered.  An 
affidavit  was  read  in  opposition,  showing  vari- 
ous items  of  moneys  paid  in  repairs,  etc. 

Mr  M.  T.  Reynolds,  for  the  defendants, 
insisted:  1.  That  the  action  was  not  referable; 
and  2.  That,  at  all  events,  the  rule  for  judg- 
ment was  irregular,  inasmuch  as  the  court  in 
a  case  of  this  kind,  would  not  review  the  case 
as  it  appeared  before  the  referee. 

'/•-.  A.  J.  Colvin,  insisted  that  the  cause 
was  referable,  that  the  statute  authorized  a  ref- 
erence, whenever  it  appeared  that  the  trial 
would  require  the  examination  of  a  long  ac- 
count. A  reference  has  been  ordered  in  an 
action  of  covenant,  6  Wend.,  503.  and  the  do- 
ings of  referees  have  been  reviewed  in  an  action 
for  breach  of  warranty  in  the  sale  of  a  horse, 
5  Wend.,  535;  and  in  Johnson  v.  Parmely,  17 
Johns.,  129,  the  court  intimate,  although  the 
action  was  trover,  that  had  it  appeared  that 
there  was  any  matter  of  account  between  the 
parties,  they  would  have  reviewed  the  doings 
of  the  referees. 

22*]  *By  the  Court.  Nelson.  Ch.  J.  The 
statute  authorizing  the  court  to  refer  cautes, 
WKWD.  19. 


applies  only  to  cases  where  accounts,  in  the 
common  acceptation  of  that  term,  may  exist 
and  require  examination.  2  R.  S.,  384,  sec.  39. 
Actions  of  tort  are  not  embraced;  for  though 
the  examination  of  numerous  items  of  damage 
may  be  involved,  they  do  not  constitute  an  ac- 
count technically  or  properly  speaking,  be- 
tween the  parties.  This  has  always  been  the 
understanding  of  the  court,  as  is  apparent  from 
the  course  of  the  decisions.  17  Johns.,  129;  18 
Id.,  26;  6  Wend.,  503;  9  Id.,  480;  18  Id.,  294. 
Were  we  to  give  to  the  statute  the  construc- 
tion contended  for  by  the  counsel  for  the 
plaintiff,  and  adjudge  a  complicated  case  of 
tort,  involving  the  examination  of  the  value  of 
numerous  articles  of  property  or  other  items 
of  damage  as  an  account  within  it,  we  should 
establish  an  entire  new  ground,  upon  which  to 
sustain  motions  to  refer,  which  has  not  hereto- 
fore occurred  to  the  profession,  though  the 
statute  has  been  in  operation  some  50  years. 
The  47th  section  of  the  Act  confirms  the  above 
view;  it  contemplates  a  case  where  something 
may  be  due  to  one  party  or  the  other — lan- 
guage inappropriate  when  applied  to  a  case, 
sounding  altogether  in  damages.  There  may 
be  a  reference  in  an  action  of  covenant;  it  is 
founded  upon  contract;  and  in  certain  cases 
may  well  involve  the  examination  of  long  ac- 
counts. Assuming  that  the  case  before  us  is 
not  referable  within  the  statute,  then  the  rule 
for  judgment  is  unauthorized,  and  should  be 
vacated.  13  Wend.,  293,  and  cases  there  cited. 
But  we  cannot  interfere  with  the  report,  and 
as  that  is  asked  to  be  set  aside,  the  plaintiff  was 
right  in  appearing  to  oppose  this  motion.  As 
he  is  in  fault,  however,  as  to  the  entry  of  the 
rule  for  judgment,  he  is  not  entitled  to  costs 
of  opposing.  Neither  party  is  entitled  to  costs. 

Reference— What  Referable— Arbitration.  Cited 
in— 6  Hill.  374  ;  4  How.  Pr.,  427 ;  18  How..  347.  439;  18 
How.  Pr.,  311 ;  32  How.  Pr.,  164 :  37  How.  Pr..  409;  40 
How.  Pr.,  154;  7  Abb.  Pr.,  302;  2  Abb.  N.  S.,  26«:  » 
Abb.  N.  8.,  243 ;  8  Bos.,  701 ;  1  Sweeny.  350 ;  3  Co.  R,. 
112 ;  41  Am.  Dec..  751. 

Reference  of  matter  not  referable—  Efect  of  reriew 
nf  proceed  ittan.  Cited  in— 18  N.  Y.,  136 :  16  Barb.,579; 
6  How.  Pr..  7» :  17  How.  Pr..  26. 

Account-  JlViai  constitutes.  Cited  in— 86  N.  Y.,  436; 
10  Abb.  Pr.,  334. 


•DUNNING  t>.  BANK  OF  AUBURN.  [*23 

THE  FARMERS'  &  MANUFACTURERS' 
BANK 

t. 

TRACY  ET  AL. 

Consolidation  of  Actions — Motion  for. 

Actions  will  be  consolidated,  although  one  -nit 
was  commenced  before  the  cause  of  action  accrued 
in  the  other. 

So  a  consolidation  will  be  ordered.  unless  It  ap|*var 
that  the  plaintiff  will  suffer  >nvat  delay  or  other 
prejudice.  If  the  order  he  made. 

In  a  motion  for  consolidation,  the  defendant  must 
show  that  the  OBIUC*  of  action  are  8wh  an  may  IH» 
Joined  In  the  same-  declaration  ;  that  the  <in<i»t  Ions 
which  will  arlxe  In  both  action*  an-  •ubctani  lally  the 
same  ;  and  that  no  defense  la  Intended,  or  that  the 
defense  will  be  sutwtantlally  alike  In  both  actions. 

Cltation»-2  R.  8..  383,  sec.  3fl :  3  Wend..  441 ;  SCarr. 
*  P..  <W:  9  Wend.,  461 :  Act  of  l«tt.  p.  4*9;  Act  of 

i-..\  j.  MS. 

117 


23 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


1837 


MOTIONS  for  consolidation.     On  these  mo- 
tions, several  points  of  practice  were  set- 
tled,   which    will   be  sufficiently   understood 
without  any  further  statement  of  facts,  than 
that  contained  in  the  opinion  of  the  court. 

By  the  Court,  Bronson,  J.  When  the  de 
fendant  moves  to  consolidate  two  or  more  ac- 
tions between  the  same  parties,  he  should 
show  that  the  causes  of  action  are  such  as  may 
be  joined  in  the  same  declaration,  and  that  the 
questions  which  will  arise  in  both  of  the  ac- 
tions are  substantially  the  same.  The  affidavit 
should  state,  either  that  no  defense  is  intended 
or  that  the  defense  will  be  substantially  the 
same  in  both.  If  these  matters  are  not  contro- 
verted by  the  plaintiff,  and  it  does  not  appear 
that  he  will  suffer  any  great  delay,  or  other 
prejudice,  the  motion  will  be  granted.  2  R. 
S.,  383,  sec.  36.  It  will  be  granted,  not  only 
where  both  suits  are  brought  at  the  same  time, 
but  where  they  are  brought  at  different  times; 
and  it  will  not  be  a  sufficient  objection,  that 
the  second  cause  of  action  had  not  accrued  at 
the  time  the  first  suit  was  commenced.  Brews- 
ter  v.  Stewart,  3  Wend.,  441;  Oldershaw  v. 
TregweU,  3  Carr.  &  P.,  58.  The  plaintiff  will 
be  ordered  to  pay  the  costs  of  the  motion,  when 
both  the  actions  were  commenced  at  the  same 
time,  or  under  circumstances  which  evince  a 
disposition  to  make  the  proceedings  burden- 
24*]  some  *to  the  defendant.  Bk.  v.  Strong, 
9  Wend.,  451.  In  other  cases,  if  the  plaintiff, 
without  reasonable  grounds  of  objection,  re- 
fuse on  request  to-  consolidate,  he  will  be  re- 
quired to  pay  the  costs  of  the  motion. 

In  Dunning  v.  Bk.  of  Auburn,  two  actions  by 
the  same  plaintiff  have  been  brought  against 
the  defendants  for  the  non-payment  of  their 
bills  on  demand.  The  first  writ  was  served  on 
the  28th,  and  the  second  on  the  29th  day  of 
June;  but  the  first  writ  was  delivered  to  the 
sheriff  before  the  demand,  on  which  the  right 
of  action  accrued  in  the  second  action,  was 
made.  The  plaintiff,  therefore,  is  not  in  fault 
for  having  brought  two  actions.  The  suits, 
however,  must  be  consolidated,  but  without 
costs. 

In  the  case  of  Farmers'  &  Manufacturers' 
Bk.  v.  Tracy,  two  actions  of  assumpxit  were 
brought  at  the  same  time  against  the  same  de- 
fendants. Each  action  is  brought  against  Tracy 
and  Armstrong  as  the  makers,  and  Rowland, 
as  the  indorser  of  a  promissory  note,  pursuant 
to  the  Act  of  1832,  p.  489,  and  the  Act  of  1835, 
p.  248.  I  do  not  perceive,  either  from  the  nat- 
ure of  the  case  or  the  papers  submitted,  that 
the  plaintiffs  will  be  likely  to  suffer  any  seri 
ous  inconvenience  from  consolidating  the  ac- 
tions; but  as  the  question  is  a  new  one,  and 
the  plaintiffs'  attorney  has  acted  in  good  faith, 
no  costs  are  allowed. 

In  neither  of  these  cases  are  the  defendants' 
papers  strictly  sufficient,  within  the  rule  above 
laid  down,  requiring  the  defendants  to  show 
that  the  question  is  the  same  in  both  actions. 
But  as  the  practice  has  not  been  very  defi- 
nitely settled,  and  no  objection  is  stated  on  the 
part  of  the  plaintiffs,  the  difficulty  has  been 
overlooked. 

Motion  granted. 

Cited  in-4  Hill,  47 ;  4  Duer,  665 ;  Co.  R.  N.  S.,  203 ; 
48  Mich.,  112. 
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*McCLURE  t>.  HALL  ET  AL.      [*25 

Where  there  are  three  defendants,  one  of  whom 
suffers  a  default,  and  the  others  plead  to  issue,  and 
on  the  trial  prove  payment  of  the  plaintiff's  de- 
mand, the  jury  have  no  right  to  assess  damatres 
against  the  other  defendant. 

T^HIS  was  an  action  of  axsumpsit  against  three 
J-  defendants,  one  of  whom  suffered  a  de- 
fault, and  the  others  plead  to  issue.  On  the 
trial,  the  defendants  who  had  appeared, proved 
payment  of  the  plaintiff's  demand,  notwith- 
standing which  the  jury  assessed  damages 
against  the  defendant  who  had  suffered  the  de- 
fault, and  found  a  verdict  accordingly.  A  mo- 
tion was  now  made  to  set  aside  the  verdict, 
which  was  granted. 
Explained-52  N.  F.,  272. 


TOM 

0. 

THE  FIRST   SOCIETY  OF  THE  METH- 
ODIST EPISCOPAL  CHURCH  OF  RIGA. 

In  a  suit  against  a  corporation,  where  there  is  no 
presiding  officer,  cashier,  secretary  or  treasurer, 
service  of  the  summons  upon  any  other  officer  of 
the  Corporation  will  be  approved  by  the  court,  and 
a  rule  to  plead  ordered  to  be  entered. 

SUIT  against  Corporation.  The  suit  was 
commenced  by  the  service  of  a  summons, 
upon  one  of  the  trustees  of  the  church.  On  an 
affidavit  that  the  Corporation  had  no  presiding 
officer  or  treasurer,  and  that  the  secretary  had 
left  the  country,  the  Court  directed  a  rule  to 
be  entered  that  the  service  made  should  be 
deemed  sufficient.and  that  the  defendants  plead 
within  20  days  after  the  service  upon  the  same 
trustee,  of  a  copy  of  the  declaration  filed,  and 
notice  of  the  rule  so  ordered  or  judgment,  bee 
2  R.  S.,  458,  sec.  5. 


*ROWLEY  [*26 

v. 
CHAUTAUQUA  COUNTY  BANK. 

BRIGHAM  v.  SAME. 

A  writ  of  summons  against  a  corporation,  must 
contain  the  cause  of  action,  stated  as  fully  as  a  cause 
of  action  is  ordinarily  stated  in  a  declaration. 

Citations— 13  Johns.,  127 :  2  R.  S.,  277.  sec.  8 ;  347, 
sec.  1  b ;  458.  sec.  4;  2  Archb.  Pr.,  95;  12  Wend..  241. 

MR.  S.  STEVENS,  for  the  defendants.moved 
to  quash  the  writ  of  summons  issued  and 
served  in  each  of  these  suits,  on  the  ground 
that  the  process  was  not  in  the  proper  form. 
By  the  writ  the  sheriff  was  commanded  to 
summon  the  defendants  to  answer  the  plaintiff, 
"  of  a  plea  of  trespass  on  the  case  upon  prom- 
ises, to  his  damage  of  one  hundred  and  ten 
dollars."  There  was  no  further  statement  of 
the  cause  of  action. 
Mr.  A.  Taber,  for  the  plaintiffs. 

By  the  Court,  Bronson,  /.  The  plaintiffs 
were  right  in  proceeding  by  summons,  though 
it  would  have  been  otherwise  had  the  action  been 
brought  against  an  individual.  Lynch  v.  Bk.,13 
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Johns.,  127;  2  R.  S.,  347,  sec.  1;  lb.,  458.  sec.  4. 
But  there  has  been  an  entire  departure  from  es- 
tablished precedents  in  setting  forth  the  cause 
of  action.  In  axsumpsit  and  other  actions  on 
the  case,  the  original  writ  sets  forth  the  cause 
of  action  in  the  same  ample  form  as  it  is  stated 
in  the  declaration.  No  precedent  has  been  men- 
tioned, nor  do  I  find  any,  which  warrants  the 
general  statement  contained  in  these  writs.  The 
plaintiffs'  counsel  has  referred  to  the  proceed- 
ings against  persons  having  privilege  of  Par 
liament.  Formerly  they  could  only  be  sued  by 
original  writs,  but  now,  by  statute,  they  may 
be  proceeded  against  by  bill  and  summons. 
The  summons  in  such  cases  is  a  judicial,  not 
an  original  writ.  2  Archb.  Pr.,  95.  But  ac- 
tions against  corporations  can  only  be  com- 
menced by  original,  and  in  framing  the  writ, 
the  court  is  not  at  liberty  to  sanction  a  depart- 
ure from  established  forms.  2  R.  S.,  277.  sec. 
8.  In  the  case  of  Rowley,  the  motion  to  quash 
the  writ  must  be  granted.  In  the  case  of  Brig- 
27*J  ham,  *although  the  return  day  is  past, 
the  plaintiffs'  attorney  swears  that  the  writ  has 
not  been  returned,  but  is  in  his  office  in  Chau- 
tauqua.  The  proper  course  will  be  to  super- 
sede the  writ.  Ferguson  v.  Jones,  12  Wend., 
241. 

Ordered  accordingly .' 

1.— Vide  Hayward  v.  Hoyt,  9  Wend.,  483. 


THE  PEOPLE  ex  rel.  EDWARD  LIVINGSTON, 

». 
ALBANY  COMMON  PLEAS. 

Appointment  of  District  Attorneys  —  Mandamus 
to  Vacate  Appointment. 

District  attorneys  can  be  legally  appointed,  only 
when  the  Court  of  C.  P.  and  the  Court  of  General 
Sessions  of  the  county  for  which  the  appointment 
is  made,  are  both  holden  for  the  transaction  of  bus- 


The  appointment,  however,  can  be  made  only 
when  the  enmity  courts  are  holden  by  those  Judges 
of  the  court*,  who  receive  their  commissions  from 
the  Senate,  on  the  nomination  of  the  Governor,  and 
who  hold  their  offices  for  the  term  of  five  years  :  Jus- 
tices of  the  peace,  or  other  officers  who  may  be  as- 
sociated with  the  judges  in  holding  a  Court  of  Gen- 
eral  Sessions,  have  no  right  to  participate  in  the 
exercise  of  the  power  of  appointment. 

Citations  -1  R.  S..  108,  sec.  15:  117.  sec.  9  ;  121.  sec. 
33;  122.  sec.  33.  sub.  5:  383.  sec.  89;  2  K.  8..  808, 
see.  5  :  555.  sec.  27  :  Const.  N.  V..  art.  4.  sees.  7,  9,  art. 
5,  see.  6;  Const.  1777.  seos.  24,  26,  28. 

A  PPOINTMENT  of  district  attorneys.  This 
ijL  was  a  motion  for  a  mandamus  to  the  Al- 
bany C.  P.,  to  vacate  the  appointment  made  by 
that  court  Apr.  8.  1887,  of  Samuel  Cheever,  as 
district  attorney  of  the  County  of  Albany.  The 
motion  was  brought  on  upon  notice.  The  facts 
pawed  upon  by  the  court  are  detailed  in  the 
opinion  delivered  by  the  Chief  Justice.  The 
motion  was  argued  by, 

3/c.wr*.  D.  Burwell  and  M.  T.  Reynolds, 
for  the  delator. 

I/  •   S.  Stevens,  contra. 

By  the  Court,  Nelson.  Ch.  J.  Mar.  80.  1887, 
the  Court  of  C.  P.  of  Albany  Co.  directed  to  be 
•entered  in  their  minutes  the  following  order: 
•"Edward  Livingston  having  resigned  the  office 
WKND.  19. 


of  district  attorney  of  the  County  of  Albany, 
to  take  effect  on  the  second  Tuesday  of  June 
next,  ordered,  that  his  resignation  of  that  of- 
fice be  accepted  to  take  effect  at  that  time." 
And  Apr.  8  *following,  directed  the  fol-  [*28 
lowing  order  to  be  entered:  "  The  office  of  the 
present  district  attorney  expiring  on  the  first 
day  of  the  next  term,  and  it  being  necessary 
for  the  proper  prosecution  of  the  public  bus- 
iness that  an  appointment  should  be  made  at 
this  term,  it  is  hereby  ordered,  that  Samuel 
Cheever  be  and  he  is  hereby  appointed  district 
attorney  of  the  County  of  Albany,  to  take  ef- 
fect on  the  second  Tuesday  of  June  next."  Mr. 
Livingston  now  insists  that  the  Court  of  C.  P. 
misapprehended  some  observations  which  he 
made  at  the  opening  of  the  court  in  March, 
and  erroneously  construed  the  intimation  of  an 
intention  to  resign  his  office  at  the  beginning 
of  the  succeeding  term,  into  an  actual  resigna- 
tion to  take  effect  at  that  time;  and  on  their  re- 
fusal to  vacate  the  above  rules,  he  has  applied 
for  an  alternative  mandamus  to  compel  them 
to  do  so,  upon  the  grounds  thus  stated  by  him. 
He  further  insists,  independently  of  the  above 
view,  that  the  appointment  of  Mr.  Cheever  be- 
ing made  by  the  Court  of  C.  P.  after  the  final 
adjournment  for  the  term  of  the  Court  of  Gen- 
eral Sessions,  such  appointment  was  made 
without  proper  constitutional  authority,  and 
is,  therefore,  void. 

Whether  Mr.  Livingston  actually  resigned 
the  office,  to  take  effect  at  a  future  time,  or 
simply  intimated  an  intention  to  resign,  is  a 
question  of  fact,  in  respect  to  which  we  have 
before  us  several  conflicting  affidavits;  the  dis- 
tinction between  the  two  versions  as  given  of 
what  was  said,  is  not  marked  or  very  striking, 
and  unless  great  pains  were  taken  to  discrim- 
inate by  the  use  of  precise  and  accurate  terms, 
it  is  not  surprising  that  even  intelligent  and  re- 
spectable men  should  differ  about  their  import. 
There  is  no  principle  involved  in  the  consider- 
ation of  the  question,  and  the  decision  of  it 
can  have  no  important  or  decisive  bearing  upon 
the  rights  of  the  relator,  let  it  be  decided  ei- 
ther way;  I  shall,  therefore,  not  stop  to  ex- 
amine or  weigh  the  facts  in  the  affidavits. 
"  The  county  courts,"  by  the  Constitution,  can 
remove  these  officers  without  cause;  and  a  con- 
troversy with  them  upon  the  question  whether 
a  resignation  actually  preceded  the  appoint- 
ment of  a  successor  or  not  must,  of  course,  in 
most  cases  be  unprofitable.  For  the  like  rea- 
sons it  will  *also  be  unimportant  to  in  [*29 
quire  whether  the  resignation  should  have  been 
in  writing  to  be  effectual.  Though  we  are  free 
to  say  that,  in  our  individual  opinion,  there  ia 
nothing  in  the  tenure  of  the  office  which  upon 
general  principles  would  require  a  written  in- 
strument to  work  a  valid  surrender  of  it;  and 
there  is  nothing  in  the  Constitution  r.-  statute 
law  on  the  subject.  The  latter  regulates  resig- 
nations in  respect  to  the  body  or  officer  to 
whom  they  shall  be  made;  but  is  Mlent  as  to 
the  mode.  1  R.  S.,  121.  sec.  88.  Besides,  the 
alleged  resignation  of  Mr.  Livingston  and  ap- 
pointment of  a  successor,  involves  a  constitu- 
tional question,  which  it  is  necesMary  to  consid- 
er, and  a  decision  of  which,  upon  the  view  we 
have  taken  of  it.  will  effectually  dispose  of  the 
case,  together  with  all  it*  minor  and  collateral 
questions. 
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The  Constitution  of  this  State,  art.  4.  sec.  9, 
ordains,  that  "The  clerks  of  courts,  etc.,  shall 
be  appointed  by  the  courts  of  which  they  re- 
spectively are  clerks;  and  district  attorneys  by 
the  county  courts."  The  question  presented  in 
the  case  is,  to  what  court  or  courts  does  this 
provision  of  the  Constitution  refer?  Is  it  to  the 
C.  P.  to  the  General  Sessions  of  the  Peace,  or 
to  both?  The  Statute  1  R.  S.,  122,  sec.  33,  sub. 
6,  provides  that  the  resignation  of  district  at- 
torneys shall  be  made  "to  the  court  which  ap- 
pointed them;"  so  that  the  question  becomes 
material  as  well  in  respect  to  the  resignation  as 
the  appointment.  As  originally  reported  and 
adopted  by  the  Convention,  the  clause  in  -the 
Constitution  read  as  follows:  "District  attor- 
neys by  the  courts  of  Common  Pleas."  It  was 
subsequently  altered  by  the  committee  to  whom 
was  referred  the  new  provisions  complete,  to 
be  properly  incorporated  with  those  of  the  old 
Constitution  which  had  been  untouched,  by 
substituting  the  term  "county  courts"  for 
"courts  of  Common  Pleas."  The  counsel  for 
Mr.  Cheever  contends  that  the  change  of  lan- 
guage did  not  alter  the  meaning. 

No  courts  have  been  erected  in  this  State,  or 
ever  existed  under  the  colonial  regulations,  by 
the  name  given  in  the  Constitution,  except  a 
sheriff's  court,  which  could  not  have  been  in- 
tended. It  would  seem,  therefore,  to  have  been 
used  with  reference  to  no  particular  court  ex 
3O*]  isting  at  the  *time;  for  if  so,  the  statute 
name  thereof  would  naturally  have  been  re 
tained  or  adopted;  but  rather  with  reference  to 
one  or  more  courts  in  the  counties  which  from 
their  jurisdiction,  business,  local  organization 
and  character,  might  be  thus  sufficiently  de- 
scribed and  known,  to  any  or  all  which  could 
be  properly  and  legally  applied  the  name  of 
county  courts,  within  the  reasonable  construe 
tion  of  that  term.  A  very  brief  recurrence  to 
the  history  of  our  town  and  county  courts,  will 
help  to  illustrate  the  truth  and  force  of  these 
remarks. 

The  first  colonial  Governor  (R.  Nicolls),  who 
took  possession  of  the  government  in  1664,  un- 
der the  authority  of  the  Duke  of  York,  upon 
the  surrender  of  the  Province  by  the  Dutch, 
and  held  the  same  about  three  years,  erected 
no  courts  of  justice;  but  assumed  upon  him- 
self the  decision  of  all  controversies.  His  suc- 
cessor (Gov.  Lovelace.  1667)  called  to  his  as- 
sistance justices  of  the  peace,  and  constituted 
a  court  called  the  Assizes,  which  exercised  ju- 
risdiction both  at  law  and  in  equity.  Subordi- 
nate to  this  were  town  courts  and  sessions  of 
limited  powers.  In  1683,  during  the  adminis- 
tration of  Gov.  Dongan,  the  Province  was  di- 
vided into  twelve  counties,  and  high  sheriffs 
were  appointed  in  each,  with  a  view  to  the 
establishment  of  courts  and  the  better  govern- 
ment of  the  Colony.  An  Act  was  passed  at  the 
same  time  entitled*  "An  Act  to  Settle  Courts  of 
Justice,"  and  which  provided:  1.  That  a  court 
should  be  held  monthly  in  each  town  through- 
out the  year  for  the  trial  of  "small  causes  and 
cases  of  debt  and  trespass,  to  the  value  of  forty 
shillings  or  under,"  and  which  were  to  be  heard 
and  determined  by  three  commissioners  with- 
out a  jury.  2.  That  there  should  be  held  within 
every  county  in  the  Province,  a  Court  of  Ses- 
sions once  a  year,  for  hearing  and  determining 
"as  well  cases  and  causes  criminal,  as  cases 
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and  causes  civil;"  that  the  iudges  of  the  re- 
spective sessions  be  composed  of  the,  justices 
of  the  peace,  three  or  more  of  them,  and  all 
causes  to  be  tried  by  the  "verdict  of  twelve 
men  of  the  neighborhood;"  each  court  to  have 
a  clerk  to  "draw,  enter  and  keep  the  records 
of  indictments,  informations,  declarations, 
pleas,  judgments,  etc.  All  process  to  be  issued 
*by  the  clerk,  and  executed  by  the  sher-  [*31 
iff.  The  Act  also  fixed  the  times  and  places  for 
holding  the  courts  in  the  respective  counties. 
A  Court  of  Oyer  and  Terminer  and  General 
Jail  Delivery  was  also  instituted  at  the  same 
time,  which  had  general  jurisdiction,  both  civil 
and  criminal,  together  with  a  supervisory  or 
appellate  power  over  the  inferior  judicatories. 
This  arrangement  of  the  courts  continued  from 
1683  to  1691,  at  which  time  an  Act  was  passed 
establishing  a  Court  of  C.  P.,  to  be  held  in 
each  county  at  the  times  and  places  where  the 
General  Sessions  were  held;  one  judge  and 
three  justices  to  be  commissioned  in  each  coun- 
ty to  hold  said  court;  and  to  have  jurisdiction 
in  all  actions  and  matters  triable  at  common 
law,  with  the  right  of  removal,  in  certain  cases, 
to  the  Supreme  Court;  which  was  then  by  the 
same  Act  first  erected  in  the  Colony.  See,  also, 
an  Ordinance  of  the  Governor  and  Council  in 
1699,  during  the  administration  of  the  Earl  of 
Belmont,  which  has  usually  been  referred  to 
as  the  foundation  of  these  courts.  This  organ- 
ization of  the  county  courts,  except  as  to  the 
civil  jurisdiction  of  the  General  Sessions.contin- 
ued  down  to  the  adoption  of  the  Constitution, 
in  1821.  It,  therefore,  appears,  as  before  stated, 
that  there  never  has  been  any  one  court  in  the 
counties  bearing  the  appellation  given  in  the 
Constitution;  but  on  the  contrary,  since  1691, 
there  have  been  in  the  several  counties  two, 
which,  by  way  of  general  description  and  with 
strict  propriety,  may  be  denominated  county 
courts;  the  one  for  the  purpose  of  hearing  and 
determining  the  criminal  business;  the  other 
the  civil  business  of  the  county;  the  criminal 
court  being  the  oldest,  and  originally  possess- 
ing to  a  certain  extent  the  jurisdiction  of  both. 
The  appellation  "county  courts,"  was  prob- 
ably taken  from  the  Constitution  of  1777,  hav- 
ing been  used  there  in  three  instances.  The 
24th  section  provided,  that  the  "first  judge  of 
the  County  Court,  etc.,  should  hold  his  office 
during  good  behavior,  etc."  Section  25th,  that 
the  first  judges  of  county  courts  should  not  at 
the  same  time  hold  any  other  office.  And  sec- 
tion 28th,  that  new  commissions  should  issue 
to  judges  of  county  courts,  etc.,  once  in  three 
years.  *Before  and  at  the  time  of  the  [*32 
adoption  of  the  Constitution  of  1777,  the  judges 
of  the  counties  sat  both  in  the  courts  of  C.  P. 
and  General  Sessions,  by  virtue  of  their  com- 
missions or  otherwise.  I  have  not  found  any 
statute  authorizing  them  to  hold  the  Sessions, 
though  there  may  have  been  one;  but  an  ex- 
amination of  the  minutes  of  this  court  in  the 
County  of  Albany,  for  some  20  years  previous 
to  1777,  shows  that  in  practice  they  held  both 
courts.  And  this,  I  think,  explains  the  phra- 
seology, namely:  "judges  of  the  county  court 
or  courts,"  used  in  the  Constitution  of  1777;  it 
was  to  express  the  fact  as  it  then  existed,  name- 
ly: that  they  were  judges  of  all,  or  both  the 
county  courts;  because,  if  any  particular  court 
had  been  named,  the  term  might  have  im- 
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pliedly  prohibited  them  from  holding  or  assist 
ing  to  hold  any  other  than  the  one  bearing  that 
name,  the  term  judges  of  C.  P.,  excluding 
these  officers  from  the  Court  of  Sessions,  anc 
vice  versa.  The  language  used  in  the  Consti 
tution  of  1777  was  most  appropriate  to  accom- 
plish the  purpose  which  we  suppose  was  in- 
tended; and  the  authority  of  the  judges  to  hold 
both  courts  has  been  since  continued  down  to, 
and  existed  by  virtue  of  a  statute  regulation, 
at  the  time  of  the  adoption  of  the  new  Consti- 
tution. The  obscurity  of  the  clause  in  ques- 
tion in  this  instrument  arises  out  of  the  fact 
that  certain  powers  have  been  conferred  upon 
the  county  courts  (not  upon  the  judges  of  the 
county  courts),  assumed  to  be  then  in  existence, 
but  which  were  unknown  to  the  law  by  that 
name;  and  these  powers  must  be  executed,  if 
at  all,  by  considering  them  vested  in  some 
courts  in  the  counties  bearing  other  and  distinct 
names  in  the  statute  law,  as  well  as  in  their 
process,  pleadings  and  practice;  and  which 
names  they  have  borne  since  their  erection. 
We  are  obliged  to  take  the  description  thus 
given  in  the  Constitution,  and  to  look  into  the 
organization  of  these  courts  in  the  counties,  in 
order  to  ascertain  those  intended  to  be  referred 
to;  and  in  our  examinations  we  find  two  equal 
ly  corresponding  with  it;  the  one  of  civil,  and 
the  other  criminal  jurisdiction.  According  to 
the  legislative  construction  of  the  clause,  the 
power  is  conferred  upon  "the  judges  of  the 
county  courts,"  1  R.  S.,  108,  sec.  15,  which,  if 
33*]  the  true  interpretation,  *would  avoid  all 
difficulty;  but  it  is,  I  apprehend,  clearly  a  mis- 
reading, and  cannot  be  maintained.  The  power 
is  thrown  upon  the  courts,  not  upon  the  judges; 
they  are  a  different  body,  and  would  be  obliged 
to  act  upon  different  principles.  If  thrown 
upon  them,  then  all  of  them,  the  five  pudges, 
must  meet  and  consult,  though  a  majority  may 
make  the  appointment.  This  is  the  common 
law  rule  where  an  authority  is  confided  to  a 
given  number  of  persons  or  officers,  and  is  now 
statute  law.  2  R.  S.,  555,  sec.  27.  The  ap- 
pointment would  not  be  the  act  of  the  courts 
but  of  the  judges,  and  might  be  made  in  vaca- 
tion as  well  as  in  term. 

The  powers  being  thus  conferred  upon  the 
county  courts  in  general  terms,  studiously 
avoiding  the  particular  and  well  known  names 
of  any  of  those  previously  established  and  then 
existing  in  the  several  counties  ;  names  given 
in  the  statute,  whereby  they  were  first  institut- 
ed, and  by  which  they  have  ever  since  been 
known  to  the  law,  it  seems  difficult,  if  not  im- 
possible, to  hold  that  the  Courts  of  C.  P.  only 
were  intended  ;  especially,  when  we  remember 
that  the  designation  of  those  courts  was  strick- 
en out  of  the  clause  as  originally  reported  in  the 
Convention.  And  it  is  equally  difficult,  I  ad- 
mit, to  believe  that  the  Courts  of  General  8es- 
slons  were  exclusively  referred  to;  for  if  so  in- 
tended, as  in  the  case  of  the  C.  P.,  it  would 
have  been  most  natural  and  almost  of  course, 
to  I.  iv.-  referred  to  them  by  name.  And  vet 
the  nature  of  the  duties  belonging  to  the  dis- 
trict attorney  would  indicate  greater  fitness  and 
propriety  in  conferring  the  power  of  appoint- 
ment upon  these  courts  than  upon  the  C.  P., 
for  be  is  an  officer  of  the  former  ;  and  the  dis- 
charge of  his  official  duties,  so  far  as  he  is  con- 
nected with  the  county  courts,  is  confined  to 
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them.  The  General  Sessions  have  jurisdiction 
in  all  criminal  offenses  "  not  punished  with 
death  or  imprisonment  in  the  State  Prison  for 
life."  2  R.  S.,  208,  sec.  5.  And  it  is  made  the 
especial  duty  of  the  district  attorney  to  attend 
the  General  Sessions  in  the  county  for  which  he 
is  appointed  "and  to  conduct  all  prosecutions 
for  crimes  and  offenses  cognizable  in  such 
court."  1  R.  S.,383,  sec.  89.  Theextentand 
weight  of  the  jurisdiction  thus  conferred  upon 
these  courts  abundantly  *assure  their  [*34 
competency  to  make  the  appointment.  Still  we 
are  unable  to  say  they  are  exclusively  referred 
to  in  the  Constitution. 

Neither  court,  then,  having  been  designated 
by  name,  and  the  reference  to  them  being  in 
such  general  terms  as  fully  if  not  necessarily 
to  comprehend  both  the  C.  P.  and  General  Ses- 
sions, I  am  of  opinion  the  soundest  and  safest 
conclusion  will  be  to  interpret  the  clause  as  in- 
tended to  include  both.  We  thus  avoid  con  ject- 
ure,  which  can  only  be  relied  on  in  selecting  but 
one  of  t  hem  .and  give  full  effect  to  the  language 
used.     If  we  have  failed  to  catch  the  spirit  and 
meaning  of  the  Convention,  we  have,  at  least, 
yielded  our  judgment  to  the  force  of  their  lan- 
guage, and  the  fair  and  natural  import  of  the 
terms  employed.   There  can  be  no  difficulty  in 
the  execution  of  the  power  thus  conferred  upon 
the  two  courts,  and  which  must  have  been  well 
understood  by  that  body ;  for  since  the  erection 
of  the  Court  of  C.  P.,  in  1691,  both  courts  have 
been  held  in  the  several  counties  at  the  same 
time  and  place,  and  may  have  been  held  by  the 
same  officers;  the  judges  empowered  to  hold 
the  C.  P.,  always  possessing  authority  to  hold 
the  General  Sessions.     By  the  statute  in  force 
at  the  adoption  of  the  Constitution  of  1821, three 
judges  of  the  county  were  authorized  to  hold 
either  court ;  although  one  of  them,  together 
with  two  justices  of  the  peace.associated, might 
hold  the  Sessions.    The  Constitution,  however, 
I  think,  necessarily  excludes  these  magistrates 
from  participating  in  the  appointment ;  as  the 
county  courts,  within  the  meaning  of  the  term 
as  there  used,  must  be  held  by  the  judges  there- 
in, also  designated  :  judges  who  are  to  be  ap- 
pointed by  the  Governor  and  Senate,  and  who 
hold  their  offices  for  five  years,  unless  sooner 
removed.  The  terms  county  courts  and  judges 
of  the  county  courts,  are  used  in  several  sec- 
tions ;  in  some  places  for  the  purpose  of  desig- 
nating the  courts,  and  in  others  the  officers, and 
then  in  art.  5,  sec.  6,  there  is  a  provision  that 
the  "  Judges  of  the  county  courts,  etc.,  shall 
hold  tneir  offices  for  five  years,"  etc.     A  pre- 
vious section,  art.  4,  sec.  7,  had  provided  for 
their  appointment  by  the  Governor  and  Senate. 
The  fair  and  reasonable  inference  *from  f  *35 
the  above  language,  we  think,  is. that  a  County 
Court  constituted  according  to  the  meaning  of 
the  clause  in  the  Constitution,  must  be  held  by 
the  "  judges  of  the  county  courts  "  as  there in 
described  when  engaged  in  executing  the  pow- 
ers conferred  upon  them  by  that  instrument. 
The  term,  in  the  several  places  in  whirh  it  is 
found,  was  undoubtedly  used  to  express  the 
same  idea ;  or  in  other  words,  for  the  purpose 
of  referring  to  the  same  courts  in  the  several 
counties  ;  and,  therefore,  when  used   by  way 
of  designating  the  judges,  it  must  reasonably 
have  the  effect  of  making  these  officers  not  only 
judges  of  the  courts  but  the  only   judges  by 
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whom  a  County  Court  can  be  held  for  those 
purposes,  within  the  meaning  of  the  Constitu- 
tion. Unless  this  conclusion  as  to  the  officers 
who  must  hold  the  county  courts  to  make  ihe 
appointment  be  correct,  the  provision  of  the 
Constitution  may  not  be  effectual  to  control  the 
power  ;  for  were  it  otherwise,  any  other  officer 
whom  the  Legislature  may  think  proper  to  des- 
ignate, may  hold  these  courts.  Thus,  if  we  say 
the  term  "County  Court"  means  only  the  "Com- 
mon Pleas,"  as  this  court  is  a  mere  creature  of 
the  statute,  not  at  all  recognized  by  the  Con- 
stitution, the  Legislature  at  discretion  may  pro- 
vide that  justices  of  the  peace  shall  hold  it, and 
then  they  would  be  enabled  to  make  the  ap- 
pointment. This  difficulty  must  unavoidably 
attend  the  conclusion  that  the  C.  P.  were  ex- 
clusively referred  to,  because  there  can  be  no 
doubt  the  Legislature  may  authorize  three  jus- 
tices, or  any  other  officers  to  hold  that  court,  as 
they  already  have  done  in  the  City  of  N.  Y. ; 
the  mayor,  recorder  and  aldermen  of  the  city 
there  being  judges  of  the  C.  P.  But  if  the 
term  '  'county  courts"  is  considered  as  referring 
to  those  only  which  are  held  in  the  counties  by 
the  judges,  designated  in  the  Constitution,  and 
to  all  properly  denominated  "  county  courts  " 
within  the  meaning  of  the  Constitution,  which 
are  or  may  be  so  held, then  the  power  is  beyond 
the  control  of  the  Legislature,  and  is  as  stable 
as  the  instrument  itself.  Thus,  though  upon 
our  construction  the  power  of  appointment  of 
district  attorneys  is  conferred  upon  two  courts 
in  the  several  counties,  by  reason  of  the  very 
general  terms  used  in  the  Constitution,  where 
36*]  the  two  Organizations  held  by  the  judges 
of  the  county  courts  exist,  its  execution  will  in 
truth  devolve  upon  the  same  individuals  ;  and 
while  there  is  every  security  that  it  will  be  as 
well  executed  as  if  it  had  been  conferred  upon 
the  C.  P.,  more  permanency  is  given  to  the  exe- 
cution of  the  power  :  for  in  the  one  case,  the 
alteration  or  abolition  of  the  C.  P.  may  have 
changed  or  abolished  the  power,  whereas.if  we 
are  right  in  our  view,  that  it  is  lodged  not  in 
one  court,  but  in  the  county  courts,  whatever 
may  be  their  particular  name,  if  held  by  the 
officers  designated  in  the  Constitution, any  mod- 
ification or,  perhaps,  even  the  destruction  of 
one  court  would  not  necessarily  work  a  destruc- 
tion of  the  power.  And  this  view  may  have  in- 
fluenced the  members  of  the  Convention  to 
confer  the  power  upon  both  courts,  knowing 
that  there  could  be  no  inconvenience  in  the  exe- 
cution of  it,  as  both  have  always  been  held  at 
the  same  time  and  place,  and  could  as  well  par- 
ticipate in  it  jointly,  as  that  the  duty  should  be 
performed  by  one  of  them  separately. 

The  main  ground  assumed  against  our  views 
and  conclusion  in  the  case  is,  that  the  Conven 
tion  intended  simply  to  designate  the  Courts  of 
C.  P.  by  the  term  "  County  Courts  ;"  in  other 
words,  that  it  adopted  what  is  supposed  to  have 
been  the  popular  title  of  this  court,  instead  of 
using  the  one  under  which  it  was  erected  and 
ever  since  has  been  known  in  the  law.  The 
statutes  uniformly  referred  to  it  by  the  title 
of  the  Court  of  C.  P.,  and  this  is  its  name 
in  all  process  and  proceedings.  Its  name  in 
the  law  must  have  been  familiar  to  every  mem- 
ber of  the  Conventions  of  1777  and  1821,  es- 
pecially to  the  professional  members,  and  we 
cannot  bring  our  minds  to  the  conclusion,  that 
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if  they  had  intended  to  refer  to  that  court  alone, 
they  would  carelessly  have  taken  the  cognomen 
by  which  it  might  have  been  known  in  the  com- 
munity, in  preference  to  its  legal  statutory  title; 
even  were  we  to  concede  that  such  was  its  pop- 
ular name  to  any  extent,  of  which  we  have  no 
satisfactory  proof,  either  from  our  own  experi 
ence  or  that  of  others.  Mr.  Butler,  the  present 
distinguished  Attorney-General  of  the  U.  S., 
was  the  first  district  attorney  *appointed  [*37 
in  the  County  of  Albany  after  the  adoption  of 
the  new  Constitution,  and  the  record  shows 
that  both  courts  participated  in  the  appoint- 
ment. Mr.  Livingston  succeeded  him  June  14, 
1825.  beiug  appointed  by  the  same  authority. 
He  was  subsequently  appointed  by  the  C.  P. 
alone,  but  by  the  general  Act  to  Prevent  Va- 
cancies in  Civil  Offices,  Stat.,sess.  1824,  p.  380, 
incorporated  in  the  1  R.  S.,  p.  117,  sec.  9.  he  is 
continued  in  office  until  a  successor  is  duly  ap- 
pointed and  qualified. 

Upon  our  view,  the  relator  is  entitled  to  hi* 
rule  for  a  peremptory  mandamus  to  the  Court  of 
C.  P. 

Cited  in— 25  Wend.,  19 ;  35  Barb..  543. 


IN  THE  MATTER  OF  THE  ELECTION  OF  DI- 
RECTORS OF  THE  LONG  ISLAND 
RAILROAD  COMPANY. 

Corporations  —  Ultra  Vires  —  Power  to  make  By- 
laws —  Election  of  Directors  —  Right  to  Vote  — 
Notice,  Necessary  under  By-laws  —  Rejection 
of  Votes  —  Remedy  —  Election  may  be  Set  Aside 
by  Court  —  Suit  against  Assignee. 

An  incorporated  company  has  not  the  power  to 
create  a  by-law,  subjecting:  to  forfeiture  shares 
owned  by  individuals  in  the  stock  of  the  company, 
for  the  non-payment  of  installments  due  upon  such 
shares,  unless  the  power  to  pass  such  by-law  is  ex- 
pressly granted  by  the  charter  of  the  company. 

Where  the  charter  of  an  incorporated  company 
declares  that  the  election  of  directors  shall  be  con- 
ducted in  the  manner  prescribed  in  the  by-laws  of 
the  company,  and  the  by-laws  fix  a  time  and  place 
for  the  election  of  directors,  and  require  notice  of 
the  same  to  be  given,  but  omit  to  specify  the  length 
of  notice,  and  the  mode  of  giving1  it—  notice  must 
be  given  for  the  time  and  in  the  manner  prescribed 
by  the  generaj  statute  law,  relating  to  corporations. 

At  an  election  of  directors,  the  right  of  an  indi- 
vidual to  vote,  must  be  determined  by  the  transfer 
book  of  the  company  ;  the  inspectors  cannot  look 
beyond  it. 

Where  votes,  rejected  by  inspectors  at  an  election 
of  directors,  if  received,  would  have  elected  a  cer- 
tain ticket,  are  adjudged  to  have  been  erroneously 
rejected,  the  only  remedy  is  to  set  aside  the  election; 
the  court  have  not  the  power  to  declare  the  ticket 
successful,  for  which  the  votes  would  have  been 
cast,  had  they  been  receivefl. 

Whether  a  suit  at  law,  or  in  equity,  will  lie  against 
an  assignee  of  stock  of  a  joint  stock  company,  for 
accruing  installments,  without  an  express  promise 
to  pay,  quaere. 

Citations—  1  R.  S.,  601,  sec.  1  :  603,  sees.  5.  6  :  8  East, 
544  ;  Willc.  Corp.,  49,  95.  98,  142  ;  Ang.  &  Ames,  184, 
186,  278:  6  Mass.,  40:  11  Mass.,  117;  Ang.  &  Ames, 
Corp.  ch.  14,  p,  292  :  6  Har.  &  J.,  128  ;  2  S.  C.,  Cond., 
215  ;  7  T.  R.,  36  ;  1  Kyd,  Corp.,  109  ;  8  Co.,  125  a  ;  127  ft; 
2  Inst.,  47  ;  1  T.  R..  118  :  11  Co.,  53  ;  1  Burr.,  12  :  4  Burr., 
1951  :  7  Dowl.  &  R..  601  :  1  Bac.  Abr.,  547,  551  ;  5  Co.. 
64  ;  3  Salk.,  76  ;  1  Cai.  Caa.,  85  :  1  Cai.,  389  ;  9  Johns., 
218  :  6  Mass.,  40  ;  2  Bibb,  576  ;  7  Cow.,  402  ;  2  R.  S.,  602, 
sec.  1,  sub.  6. 


was  a  motion  to  set  aside  an  election 
-L  of  Directors  of  the  Long  Island  R.  R.  Co. 
The  grounds  of  the  motion,  are  detailed  in  the 
opinion  delivered  by  the  Chief  Ju*tice.  The 
motion  was  argued  by, 
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38*]      *Messr8.  W.  P.  Hawes  and  S.  A. 
Foot,  for  the  objectors. 

Mesxrs.  Murray  Hoffman  and  D.  B.  Og- 
den,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  first  ques- 
tion presented  on  this  application  is,  whether 
the  late  election  of  Directors,  is  not  void  by 
reason  of  the  non-compliance  with  the  6th  sec- 
tion of  the  Act  Concerning  Corporations,  1  R. 
S.,  603,  sec.  6.  It  provides  that  "No  by-law 
of  the  directors  and  managers  of  any  incorpo- 
rated company.regulating  the  election  of  direct- 
ors or  officers  of  such  company,  shall  be  valid, 
unless  the  same  shall  have  been  published,  for 
at  least  two  weeks  in  some  newspaper  in  the 
county  where  such  election  shall  be  held,  at 
least  thirty  days  before  such  election."  The 
17th  section  of  the  charter  declares,  that  "All 
future  elections  of  such  directors,  shall  be  con- 
ducted in  the  manner  prescribed  in  the  by- 
laws of  the  Corporation."  The  1st  section  of 
those  laws  provides,  that  the  annual  meeting 
of  the  Directors  shall  be  held  in  the  City  of  N. 
Y.  on  Saturday,  next  preceding  the  first  Mon- 
day of  June,  in  each  year,  and  "that  an  elec- 
tion for  directors  shall  be  held  at  the  last  named 
day;"  an'd  by  section  6,  it  is  made  the  duty  of 
the  secretary  of  the  Co.  to  give  notice  of  the 
same.  The  earliest  publication  of  notice,  in 
this  case,  was  May  16,  for  the  meeting  of  the 
stockholders,  June  5,  a  notice  of  20  days.  This 
might  be  considered  reasonable,  and  sufficient 
to  justify  the  election,  were  it  not  for  the  stat- 
ute; if  that  has  directly  or  virtually  fixed  the 
time,  a  compliance  is  essential  to  render  it 
valid, King  v.  Theodorick,  8  East,  544;  Wilcock, 
Corp.,  49;  Ang.  &  Ames,  278;  and  cannot  be 
dispensed  with  by  the  unanimous  consent  of 
the  corporators,  as  it  would  seem.  Supra.  It 
is  true,  that  the  6th  section  of  the  Revised 
Statutes  above  referred  to,  does  not  make  it 
indispensible,  that  the  election  of  the  Directors 
should  be  regulated  by  means  of  a  by  law,  but' 
rather  implies  the  contrary;  and  when  no  such 
laws  exists, the  statute  publication  is,  of  course, 
dispensed  with.  The  notice  of  the  time  and 
place  of  the  election, together  with  the  requisite 
31)*J  qualifications  of  voters,  *would  then  de- 
pend upon  the  provisions  of  the  charter,  or  if 
th.it  contained  nothing  respecting  them,  then 
upon  the  common  law, or  usage  of  the  Co.  But 
in  this  case,  the  charter  seems  to  contemplate 
the  regulation  of  the  election  by  means  of  by- 
laws, as  the  17th  section  declares  that  all  fut- 
ure elections  of  the  directors  shall  be  conduct- 
<•'!  in  the  manner  prescribed  in  these  laws. 

The  only  doubt  that  can  exist,  I  think,  is, 
•whether  the  appointment  of  the  time  and  place, 
•when  and  where  the  election  shall  be  held, 
should  be  deemed  in  part  regulating  it  within 
the  intent  of  the  6th  section.  The  term  "regu 
luting,"  according  to  the  best  lexicographers, 
and  which  manifestly  accords  with  the  force 
of  the  word  in  the  connection  here  found, 
means  the  establishment  of  fixed  rules  and 
methods  of  proceeding  for  the  government  of 
the  election.  It  is  comprehensive  enough  to  em 
brace  all  the  powers  possessed  by  the  Directors 
over  this  subject,  and  should,  probably,  be 
construed  co-extensive  with  them.  Fixing  time 
and  place  is,  undoubtedly,  among  them.  In- 
deed, any  regulation  of  the  election  would  be 
imperfect,  in  which  these  did  not  enter  into 
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the  arrangement.  There  is  one  provision  of  the 
charter  which  leads  to  the  conclusion  that  the 
notice  prescribed  by  the  6th  section  was  in  the 
mind  of  the  Legislature  in  the  enactment.  It  is 
the  18th  section  which  provides  that  "  No 
stockholder  shall  be  allowed  to  vote,  etc.,  for 
any  stock,  that  shall  have  been  assigned  to 
him,  at  any  time  within  thirty  days  prior  to 
the  time  at  which  such  election  shall  be  held." 

With  a  notice  of  two  weeks  previous  to  the 
30  days,  no  embarrassment  need  arise  out  of 
the  6th  section;  but  without  it,  the  holders  of 
a  large  portion  of  the  stock  might  be  disqual- 
ified, on  account  of  transfers  within  the  time 
limited;  they  might  be  unadvised  of  the  elec- 
tion in  season  to  avoid  the  difficulty.  In  this 
case,  some  1,700  shares  of  the  stock  were  not 
represented,  though  the  holders  appear  to  have 
been  qualified;  and  upwards  of  11,000  were 
transferred  within  the  30  days.  The  statute 
providing  for  loni?  notice  to  the  stockholders 
should  be  liberally  expounded;  it  enables  them 
to  qualify  for  the  election;  tends  to  promote  a 
*full  assemblage,  and  thereby  guards  [*4O 
against  contrivance, and  the  ill  effects  that  may 
result  from  partial  representation.  Upon  the 
foregoing  view,  I  am  inclined  to  think  the  by- 
law, fixing  the  time  and  place  of  the  election, 
falls  fairly  and  reasonably  within  the  terms  of 
the  6th  section,  and  that  the  notice  is  to  be 
considered  as  virtually  regulated  by  statute 
and,  of  course.cannot  be  modified  or  dispensed 
with. 

If,  however,  there  should  be  any  doubt  upon 
the  first  ground,  there  is  another  taken  against 
the  regularity  of  this  election,  which  is  unan- 
swerable. Edwin  Lord,  May  5,  1837,  was  the 
owner  of  2,700  shares  of  the  stock  of  the  Co., 
by  an  assignment  from  the  individuals.in  whose 
names  they  stood  upon  the  books  ;  he  applied 
at  the  proper  place  to  have  the  transfer  entered 
upon  the  books,  and  asked  a  new  certificate 
upon  the  surrender  of  the  old  ones,  agreeably 
to  the  12th  and  13th  by  laws  of  the  Corpora- 
tion; proposing,  at  the  same  time,  to  pay  the 
installments  in  arrears — all  of  which  was  re- 
fused for  the  reason  as  alleged,  that  the  stock 
had  already  been  declared  forfeited  for  default, 
in  payment  of  the  calls.  For  the  like  reason 
his  votes  were  refused  at  the  election,  upon 
1,200  shares  of  the  same  stock  of  which  he  held 
regular  proxies;  $22.50  had  already  been  paid 
on  each  of  the  2.700  shares,  amounting,  in  the 
whole,  to  $60.750.  If  Lord  had  been  permitted 
to  vote  upon  bis  stock,  or  even  upon  the  prox- 
ies, the  result  would  have  been  changed  in  re- 
spect to  all  the  candidates  upon  the  successful 
ticket,  except  those  named  on  both.  The  ques- 
tion then  arises,  whether  the  Directors  possess 
1  authority  under  the  charter,  to  declare  a  for- 
|  feiture  of  stock  to  the  Co.  for  the  non  payment 
|  by  the  bolder  of  the  installments  called  In.  If 
:  they  do  not.  the  acts  of  the  Hoard  in  this  respect 
|  were  nugatory,  and  Lord  is  -till  the  holder  of 
i  the  2,700  shares,  and  should  have  been  per- 
mitted to  vote  ;  the  transfer  of  these  shares  to 
;  him,  which  appears  to  have  been  regular, 
should  have  been  entered  upon  the  lx>oks  when 
application  wns  made  for  that  purpose,  agree- 
ably to  the  by-laws;  and,  at  nil  c%'ents.hiR  voles 
should  have  been  received  upon  the  proxies. 

*The  power  of  forfeiture  has  not  been  1*41 
expressly  conferred  by  the  terms  of  the  char- 
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ter,  but  it  is  claimed  as  implied  or  incidental, 
being  indispensable  to  carry  into  effect  the  ex- 
press objects  of  the  incorporation.  The  argu- 
ment is,  that  no  suit  at  law  or  in  equity  will  lie 
against  a  subscriber  after  he  has  parted  with 
his  stock, nor  against  the  assignee,  unless  there 
has  been  an  express  promise  to  enforce  the  pay- 
ment of  the  installments  ;  and  that  no  other 
remedy  than  forfeiture  exists  to  enable  the  Di- 
rectors to  realize  the  funds  belonging  to  the  in- 
stitution. 6  Mass.,  40;  11  Id.,  117;  Ang.  & 
Ames,  Corp.,  ch.  14,  p.  292,  and  cases  cited. 
We  are  not  aware  that  it  has  ever  been  de- 
cided in  this  State  that  an  action  cannot  be 
maintained  against  the  assignee  without  the  aid 
of  an  express  promise  ;  and  the  contrary  posi- 
tion does  not  seem  to  be  without  authority.  6 
Har.  &  J.,  128 ;  2  S.  C.  Cond.,  215 ;  7  T.  R., 
36.  There  is  certainly  great  force  in  the  ob- 
servation of  Ld.  Kenyon,  \nHuddersfield  Can. 
Co.  v.  Buckley,  7  T.  R.,  36,  that  after  assign- 
ment the  assignees  hold  the  shares  on  the  same 
conditions,  and  are  subject  to  the  same  rules 
and  orders  as  the  original  subscribers,  and  are 
to  all  intents  and  purposes  substituted  in  the 
place  of  the  original  subscribers.  But  even  were 
we  to  assume  that  the  decision  of  the  court 
would  eventually  be  in  favor  of  the  non-lia 
bility  of  the  assignee,  it  by  no  means  follows 
that  the  Co.  may,  for  that  reason,  resort  to  an 
extraordinary  remedy,  unknown  to  the  com- 
mon law  in  respect  to  him.  This  argument  of 
necessity,  however  strong  and  weighty  it  may 
be,  can  hardly  be  admitted  as  sufficient  ground 
to  induce  the  court  to  permit  a  corporation  to 
take  redress  into  its  own  hands,  and  that,  too, 
after  a  judicial  determination  that  none  existed 
in  the  ordinary  administration  of  the  law.  The 
more  reasonable  and  legal  inference  would 
seem  to  be,  that  the  charter  was  defective;  that 
the  omission  of  a  power  in  the  Directors  to 
declare  a  forfeiture  of  stock  left  the  corpor- 
ate body  impotent,  and  that  an  amendment  be- 
came necessary  to  enable  them  to  carry  out  the 
purposes  of  its  institution. 

The  Corporation  possess  the  power  to  make 
by-laws  not  inconsistent  with  any  existing  law, 
42*]  for  the  management  of  *its  property, the 
regulation  of  its  affairs,  and  for  the  transfer  of 
stock.  2  R.  S.,  602,  sec.  1,  sub.  6.  This  is  the 
broadest  general  power  conferred  upon  it;  but 
it  is  not  new,  and  would  have  existed  as  inci- 
dental. When  taken  as  incidental  it  must  be 
exercised  in  conformity  to  the  general  law  of 
the  land,  that  being  the  rule  to  regulate  the 
proceedings  of  artificial  bodies,  as  well  as  the 
conduct  of  natural  persons,  independently  of 
express  provisions  of  the  charters  of  those  com- 
panies to  the  contrary.  This  general  law  has  as- 
certained the  rights  of  person  and  of  property 
of  the  citizen,  and  established  modes  of  pro- 
ceeding in  case  of  a  violation  of  them  ;  and 
corporate  bodies  must  conform  to  them, in  seek- 
ing redress,  the  same  as  individuals.  The 
former  can  no  more  take  the  remedy  into  their 
own  hands  than  can  the  latter.  So  strict  has 
this  salutary  principle  of  subjection  been  held 
in  England, that  even  a  by-law  in  pursuance  of 
an  express  power  in  a  charter  granted  by  the 
King  is  void,  if  contrary  to  the  common  law  or 
Act  of  Parliament.  1  Kyd,  Corp..  109;  Willc., 
Corp.,  95  ;  Ang.  &  Ames,  186  ;  8  Co.,  125  a, 
127  b;  2  Inst.,  47;  1  T.  R.,  118.  Thus  a  by-law 
624 


imposing  a  forfeiture  of  goods  is  void,  though 
the  letters  patent  authorized  it ;  and  a  power 
granted  to  a  corporation  of  dyers  to  search, and 
if  they  found  cloth  dyed  with  logwood, to  seize 
it  as  forfeited,  was  adjudged  void  as  contrary 
to  Magna  Charta.  On  the  same  principle,  by- 
laws in  restraint  of  trade  are  adjudged  void. 
11  Co.,  53;  1  Burr.  12;  4  Id.,  1951;  7  Dowl.  & 
R.,  601;  1  Bac.  Abr.,  547;  Ang.  &  Ames,  184; 
Willc..  142.  So  a  by-law  that  may  be  lawful 
cannot  be  enforced  by  an  extraordinary  pen- 
alty, such  as  imprisonment  or  forfeiture  of 
goods,  or  by  distress  and  sale  of  goods,  for,  by 
the  general  law  of  the  kingdom,  no  man  is  to- 
be  imprisoned, or  dispossessed  of  his  goods  and 
chattels  nisi  per  legate  judicium  parium  suorum, 
vel  per  legem  terra;  and  if  such  penalties  were 
allowed,  corporations  would  be  enabled  to  set 
up  private  particular  laws  in  contradiction  to 
the  laws  of  the  land,  which  is  against  the  nat- 
ure and  essence  of  a  by-law.  Clark's  case,  5 
Co.,  64;  3  Salk.,  76;  Willc.,  98;  1  Bac.  Abr., 
551.  Even  an  Act  of  Parliament  does  not  by 
implication  invest  the  corporation  *with  [*4J> 
any  extraordinary  authority  ;  and  if  it  is  in- 
tended to  be  given, it  must  be  by  express  words 
to  that  effect.  In  Kirk'v.  NowiU,  IT.  R.,  118, 
which  was  an  action  of  trespass  for  seizing  and 
taking  a  quantity  of  forks,  the  defendant  jus- 
tified under  an  Act  of  Parliament  incorporating 
the  inhabitants  of  the  liberty  of  H.  into  a  com- 
pany of  cutlers,  and  under  a  by-law  of  the 
company.  The  Act  authorized  the  adoption  of 
such  by-laws  as  appertained  to  good  regulation 
and  workmanship  in  the  manufacturing  of  cut- 
lery wares,  with  power  to  impose  reasonable 
pains,  penalties  and  punishment,  by  fine  or 
amercement,  in  case  of  violation,  and  which 
was  to  be  levied  to  the  use  of  the  corporation 
for  the  benefit  of  the  poor.  The  company  or- 
dained that  the  searchers  (officers  recognized  in 
.the  Act)  should  search  for  unworkmanlike 
wares,  and  seize,  carry  away  and  destroy  the 
same.  The  property  was  seized  under  and  by 
virtue  of  this  by-law.  Ld.  Mansfield  observed 
that  a  corporation  in  the  definition  of  it,  is  a 
creature  of  the  Crown,  created  by  letters  pat- 
ent; that  such  a  corporation,  with  the  power 
of  making  by-laws,  cannot  make  any  such  law 
to  incur  a  forfeiture  ;  that  those  corporations 
which  are  created  by  Act  of  Parliament  have 
no  other  additional  powers  incident  to  them, 
than  those  have  which  are  created  by  charters, 
unless  they  be  expressly  given  ;  and  that  no 
such  extraordinary  power  of  making  by-law* 
to  incur  a  forfeiture,  appearing  upon  the  plea 
to  have  been  conferred,  it  was  impossible  for 
the  court  to  say  that  the  by-law  in  that  case 
could  be  supported  by  the  Act.  Buller,  J.,  re- 
marked, that  taking  it  generally  as  a  by-law 
creating  a  forfeiture,  the  Act  of  Parliament  not 
having  given  the  corporation  the  power  to 
make  such  a  by-law, it  was  bad  on  that  ground. 
In  all  the  cases  where  this  power  to  declare  a 
forfeiture  of  stock  as  expressly  given  by  the 
charter,  has  been  incidentally  noticed  by  the 
courts,  it  has  been  regarded  as  a  new  and  cu- 
mulative remedy  to  the  one  existing  at  common 
law.  1  Cai.  Cas.,  85;  1  Cai.,  389;  Radcliff,  J.; 
9  Johns.  218;  6  Mass.,  40;  2  Bibb,  576.  This 
has  also  been  the  understanding  of  the  Legis- 
lature; for,  on  examination,  it  will  be  found 
that  the  power  has  been  usuallv  conferred  by 
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an  express  provision  in  the  charters,  from  the 
44*]*earliest  period  down  to  the  present  time. 
Upon  the  whole.I  am  entirely  satisfied  the  Di- 
rectors possessed  no  authority  under  the  char- 
ter to  declare  a  forfeiture  of  the  stock  ;  that 
their  acts  in  this  respect  were  wholly  void, and 
left  the  rights  of  the  stockholders  in  full  force; 
and  that  the  sales  which  were  made,  and  at- 
tempted transfers  of  the  supposed  forfeited 
shares,  passed  no  title  to  or  interest  in  them  to 
the  purchasers. 

It  appears  from  the  affidavit  of  the  inspect- 
ors, that  they  have  no  recollection  of  the  offer 
of  Lord  to  vote  upon  the  proxies,  though  the 
fact  is  distinctly  stated  by  him  ;  and  further, 
that  he  procured  them  for  the  purpose.  The 
fact  is  not  very  material,  because  it  is  obvious 
that  the  rejection  of  his  votes  was  put  upon 
the  ground  that  the  stock  he  held  and  proposed 
to  vote  upon,  either  in  his  own  right  or  by 
proxy,  had  been  declared  forfeited.  We  cannot 
but  see,  if  he  had  held  proxies  for  the  whole 
amount,  they  would  have  been  unavailable. 
From  the  broad  terms  of  the  statute,  also,  un- 
der which  we  act  in  this  matter.  1  R.  S..  603, 
sec.  5,  we  are  bound,  I  think,  to  regard  the  re- 
fusal to  enter  the  transfer  of  the  stock  upon  the 
books  according  to  the  by  law  of  the  Co.,  by 
which  Lord  was  wrongfully  prevented  from 
voting  in  his  own  right  upon  the  whole  2,700 
shares,  illegal. 

The  votes  upon  the  stock  standing  in  the 
name  of  D.  Jackson  were  properly  received. 
The  inspectors  were  not  to  inquire  beyond  the 
transfer  book,  1  R.  S.,  603,  sec.  6.  Any  private 
agreement,  or  understanding  between  the  indi- 
vidual holding  the  legal  title  to  the  stock  in 
due  form,  and  others,  is  a  matter  between 
themselves,  with  which  the  Corporation  have 
no  concern.  Ex  parte  WUlcock*,  1  Cow.,  402. 
Besides,  no  such  objection  was  taken  before 
the  inspectors.  The  ground  there  assumed  was, 
that  the  installments  were  in  arrear  ;  an  objec- 
tion not  insisted  upon  in  the  argument  here. 

The  objection  that  the  inspectors  refused  to 
produce  the  books  of  the  Co.,  when  called  for 
to  test  the  qualifications  of  the  voters,  does  not 
appear  to  be  maintained,  in  point  of  fact.  We 
cannot  avoid  remarking,  however,  that  this 
45*]  'should  never  be  a  matter  of  dispute  in 
respect  to  the  regularity  of  an  election.  The 
books  should  be  present  for  the  convenience  of 
those  concerned;  the  statute  is  very  particular 
and  peremptory  on  the  point.  1  R.  S.,  601, 
sec.  1 ;  608,  sec.  6. 

Were  I  not  inclined  to  the  opinion  that  the 
election  was  irregular  on  account  of  the  defect 
of  notice,  the  four  Directors  whose  names  were 
upon  both  tickets  might  be  permitted  to  hold, 
and  the  order  for  a  new  election  be  confined  to 
the  remaining  nine.  The  rejected  votes  upon 
Lord's  stock  would,  of  course,  not  have  varied 
the  result  as  to  them.  If  the  whole  proceed- 
ing, however,  is  to  be  deemed  irregular,  it 
seems  necessarily  to  follow  that  it  must  be*  CM 
tirely  vacated.  No  inconvenience  can  arise 
from  this  course,  because  if  it  i-  the  wish  of 
both  parties  that  those  four  individual*  .should 
continue  in  the  direction,  and  which  IK  under 
stood  from  the  observations  of  counsel,  it  will 
be  in  the  power  of  the  stockholders  to  re-elect 
them. 
It  seemed  to  be  supposed  by  the  counsel  for 
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the  motion,  that  it  would  be  competent  for  the 
court  not  only  to  set  aside  the  Directors  irreg- 
ularly electee,  but  also  to  affirm  the  election 
of  the  opposite  ticket.  This  we  cannot  do, 
unless  we  assume  the  power  of  pronouncing 
duly  elected  a  ticket  which  confessedly  re- 
ceived a  minority  of  the  votes.  We  cannot 
give  effect  to  the  votes  of  Lord,  the  same  as  if 
they  had  been  received;  as  injustice  has  been 
done  him,  we  can  repair  it  by  affording  him 
an  opportunity  to  vote. 

As  the  counsel  have  referred  to  me  to  fix  the 
time  when  the  new  election  shall  take  place,  I 
shall  direct  that  the  statute  publication  and 
notice  be  given,  which  is  a  notice  of  two  weeks, 
30  days  before  the  election,  1  R.  S.,  603,  sec. 
6;  the  election  to  be  held  the  same  as  if  it  was 
the  regular  annual  one;  the  test  of  qualification 
to  be  with  respect  to  the  time  when  it  is  held, 
and  not  as  of  the  5th  of  June  last.  This  will 
enable  all  the  existing  stockholders  to  prepare 
and  control  the  direction,  if  they  choose;  thus 
placing  the  power  where  it  was  intended  by 
the  charter  to  be,  in  the  hands  of  a  majority 
of  the  stockholders. 

Corporation— Power  of  to  pans  bit-laws  imposing 
forfeiture.  Distinguished— 3  Hill.  162. 

Cited  in-21  Wend.,  299;  59  N.  Y.,  106;  53  Barb., 
506  ;  2  Daly.  14 :  31  Mich.,  4«5 ;  43  Am.  Dec.,  462 ;  2 
Dousr.  (Mich.),  124. 

Election  of  dit  ectors— Notice.  Cited  in— 22  Wend., 
606;  55  Barb.,  361. 

Right  to  vote— How  determined.  Cited  in— 85  N. 
Y.,458. 

Votes  improperly  received  or  rejected— Remedy. 
Cited  in-19  Wend.,  140;  1  Denio.  396;  15  Hun,  225; 
32  Barb.,  62 ;  19  How.  *Pr.,  252 ;  10  Abb-  Pr.,  327 ;  22 
Ohio  St.,  369. 


*BENNETT        [*46 

v. 

THE  HARTFORD  FIRE  INSURANCE 
COMPANY. 

Attachment  against  Foreign   Corporation — Mo- 
tion in  Open  Court. 

An  attachment  against  a  foreign  corporation, 
sued  out  for  the  recovery  of  debtor  damages,  must 
be  tested  and  made  returnable  In  the  Supreme 
Court,  in  the  same  manner  as  process  against  indi- 
viduals in  personal  actions  is  tested  and  returned. 

On  return  made  that  the  property  of  the  defend- 
ants has  been  attached,  the  party  suing  out  the  pro- 
cess nay  cause  the  appearance  of  the  defendants  to 
be  entered,  and  may  tile  a  declaration,  enter  rule  to 
plead  and  proceed  to  judgment,  in  like  manner  as 
in  suits  against  Individuals. 

During  the  sitting  of  the  Supreme  Court,  an  at- 
tachment against  a  fort- ign  corporation  can  be  ob- 
tained only  uy  motion  in  open  court,  and  cannot  l>e 
Issued  upon  the  allixatur  of  a  judge  or  commission- 
er, who  are  authorized  to  allow  the  issuing  of  the 
writ  only  in  vacation. 

Citations— 2  R.  8..  2d  ed.t  873,  378,  sec.  27 ;  375,  sees. 
16-aO:  Yate*'  HI..  649,  650. 

ATTACHMENT  against   foreign    Corpora- 
IX    lion.      July   12,    1SH7.  during  the  July 
i  Term  of  the  Supreme  Court,   and   whilst  the 
i  court  was  in  actual  session,  an  attachment  was 
allowed  and  issued  by  a  Supreme  Court  Com- 
missioner at  the  instance  of  the  plaintiff,  com- 
!  manding  the  sheriff  of  Cayuga  to  attach  and 
I  safely  keep  all  the  estate  real  and  personal  of 
'  the  Hartford  Fire  Ins.   Co.   in   his   bailiwick, 
that  he  make  and  return  an  inventory  of  the 
property  so  seized,  pursuant  to  the  statute,  and 
i  that  he  have  the  same  before  the  justices  of 
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the  Supreme  Court  of  Judicature,  at  the  Acad- 
emy in  the  City  of  Utica,  July  15  (then)  in- 
stant, together  with  the  writ  and  a  certificate 
of  the  manner  in  which  he  had  executed  the 
same.  The  attachment  was  tested  on  the  first 
Monday  of  July,  1837,  and  was  issued  against 
the  defendants  as  a  foreign  Corporation,  under 
the  Statute  2  R.  S.,  459,  sec.  15.  The  sheriff 
made  return  that  July  14  he  attached  three 
blank  policies  of  insurance  and  seven  blank 
renewal  receipts,  the  property  of  the  defend- 
ants, and  that  he  had  made  an  inventory  of 
the  same — which  inventory  he  returned,  and 
in  it  the  value  of  the  property  attached  was 
stated  at  38  cents.  On  the  return  and  filing  of 
the  attachment,  to  wit :  July  15,  the  plaintiff's 
attorney  caused  the  appearance  of  the  Corpo- 
ration to  be  entered;  Aug.  1,  filed  a  declaration 
and  entered  the  usual  rule  to  plead,  and  Aug. 
47*]  *22,  entered  a  default  for  not  pleading. 
A  motion  was  made,  in  behalf  of  the  defend- 
ants, to  set  aside  the  attachment  and  all  subse- 
quent proceedings  for  irregularity. 

Mr.  S.  Stevens,  for  defendants. 

Messrs.  S.  A.  Goodwin  and  A.  Taber, 
for  plaintiff. 

By  tJie  Court,  Cowen,  J.  It  is  objected  that 
the  defendants  have  no  right  to  appear,  even 
for  the  purposes  of  this  motion,  except  by 
leave  of  the  court  first  obtained,  according  to 
the  Statute  of  Proceedings  By  and  Against 
Corporations  in  Courts  of  Law,  2  R.  S.,  2d 
ed.,  373,  376,  sec.  27.  The  appearance  con- 
templated by  that  section  is  for  the  purposes 
of  a  defense  on  the  merits;  not  to  set  aside  the 
proceedings  for  irregularity.  For  the  latter 
purpose  the  defendants  may  appear  of  course. 

Then  are  the  proceedings  irregular?  An  ob- 
jection is  made  to  the  form  of  the  writ  and  the 
mode  of  issuing  it.  The  statute  cited,  p.  375, 
sec.  15,  gives  to  a  resident  of  this  State  the 
right  to  commence  a  suit  in  the  Supreme  Court 
against  a  foreign  Corporation  by  attachment. 
Section  16  declares  that  the  court,  or  any  judge 
thereof  in  vacation,  and  any  officer  authorized 
to  perform  the  duties  of  such  judge  in  vaca- 
tion, may,  on  the  application  of  the  plaintiff, 
issue  such  attachment  to  the  sheriff  of  the 
county  in  which  any  property  of  such  Cor- 
poration may  be,  commanding  him  to  attach 
and  safely  keep  all  the  estate,  real  and  person- 
al, of  such  Corporation.  Sections  17,  18,  19 
and  20  provide  for  the  proof  and  bond  on 
which  the  application  is  to  be  founded.  Sec- 
tion 21  directs  the  sheriff  to  proceed  thereon 
in  all  respects  as  provided  by  law  in  case  of 
absconding  or  absent  debtors;  he  is  to  make 
and  return  an  inventory,  and  keep  the  proper- 
ty, or  proceeds  if  sold,  to  answer  the  judgment 
in  the  suit  so  commenced.  Sections  22,  23  and 
24  provide  for  the  sale  and  disposition  of  at- 
tached vessels  and  perishable  property.  In 
such  case  the  same  proceedings  are  again  di- 
rected as  in  case  of  absconding  or  absent  debt- 
48*]  ors;  *but  the  two  latter  sections  make 
special  provision  as  to  the  manner  in  which 
the  avails  of  perishable  property  or  vessels  sold, 
or  any  bond  to  be  taken  upon  their  liberation, 
shall  be  appropriated  to  satisfy  such  judgment 
as  shall  be  obtained,  and  directs  the  sheriff 
when  to  sell  other  property  to  pay  the  balance. 
By  section  25,  if  the  plaintiff  be  nonsuited,  or 
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discontinue,  or  judgment  pass  against  him, 
the  sheriff  is  to  deliver  the  property  attached 
to  the  defendants,  in  the  same  manner  and  on 
the  same  terms  as  are  prescribed  in  the  case  of 
an  absent  debtor  being  discharged.  Section 
26  prescribes  the  penalty  if  any  such  suit  be 
brought  vexatiously,  and  section  27  that  at  any 
time  before  the  plaintiff  in  such  suit  shall  have 
lost  a  trial,  and  afterwards  on  good  cause 
shown,  the  court  may  allow  the  Corporation 
to  appear  and  defend  on  terms.  Sections  28 
and  29  provide  that  the  attachment  may  be 
discharged  on  giving  security  to  pay  the  judg- 
ment. Section  30  provides  that  where  more 
than  one  attachment  shall,  during  the  same 
term  or  same  vacation,  issue  against  the  de- 
fendants, the  court  shall,  after  judgment,  dis- 
tribute the  proceeds  of  the  property  ratably 
among  the  plaintiffs.  Upon  this  statute  the 
plaintiff  framed  his  attachment  with  a  teste  and 
return  day,  the  same  as  any  other  process  to 
compel  appearance,  and  affixed  the  names  of 
our  clerks. 

The  frequent  allusion  to  the  Statute  Concern- 
ing Absent  and  Absconding  Debtors  led  the  de- 
fendant's counsel  to  suppose  that  the  form  of 
the  writ  should  have  followed  that  Act  being 
signed  by  and  made  returnable  before  the  offi- 
cer by  whom  it  issues.  See  the  form  in  Yates, 
PI.,  649,  650.  In  this  he  is  clearly  wrong.  The 
statute  evidently  means  to  provide  for  an  at- 
tachment, to  come  in  place  of  the  summons 
against  a  domestic  Corporation,  tested  and  re- 
turnable in  the  same  manner  according  to  the 
directions  of  the  4th  section.  The  process  by 
attachment  is,  like  the  summons,  for  the  pur- 
pose of  commencing  a  suit,  which  on  its  return 
shall  proceed  to  trial  and  judgment  in  the  or- 
dinary way  ;  and  all  the  proceedings  are  to  be 
in  the  usual  form,  except  in  some  things  so 
nearly  resembling  the  like  steps  against  ab- 
sconding and  absent  debtors,  that  the  statute 
relative  to  them  was,  *on  these  heads,  [*49 
for  brevity  adopted — we  have  already  noticed 
in  what  respects.  It  was  regular,  as  has  been 
done  in  this  instance,  to  enter  the  defendant's 
appearance  and  take  a  default  in  the  usual  way 
(sec.  6),  provided  the  writ  was  regularly  issued. 

But  I  think  the  writ  was  not  issued  by  the 
proper  officer.  It  is  a  new  process  unknown 
to  the  common  law,  a  mere  creature  of  the  stat- 
ute, and  can  have  no  legal  existence  unless  the 
forms  of  creation  prescribed  by  the  statute  are 
strictly  pursued.  We  have  seen  that  by  the 
16th  section,  "The  court,  or  any  judge  thereof 
in  vacation,  and  any  officer  authorized  to  per- 
form the  duties  of  such  judge,  in  vacation, 
may,  on  the  application  of  such  plaintiff,  issue 
such  attachment."  By  the  17th  section,  the  ap- 
plication is  to  be  in  writing,  with  affidavits  of 
the  debt  or  damages  claimed  ;  and  by  the  18th 
and  19th  the  original  security  or  accounts  shall 
be  produced,  or  copies  annexed  to  the  affidavit; 
or,  if  the  suit  be  for  damages,  the  facts  and 
circumstances  are  to  be  shown  by  at  least  one 
disinterested  witness.  By  the  20th  section,  a 
bond  is  to  be  taken  to  the  defendant,  with  sure 
ties  to  be  approved  by  the  officer  to  whom  the 
application  is  made,  conditioned  to  pay  all 
costs,  etc..  which,  by  the  officer  receiving  the 
same,  shall  be  filed  with  the  clerk.  The  statute 
is  worded  in  such  a  way  as  not  verbally  to  har- 
monize with  proceedings  in  analogous  cases, 
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and  not  in  all  instances  with  its  own  provis- 
ions. The  court  or  officer  is  to  issue  instead  of 
allow  the  writ,  and  the  officer,  not  the  court 
or  officer,  is  to  approve  the  sureties  and  file  the 
bond.  The  meaning,  however,  is  sufficiently 
plain.  The  issuing  of  the  writ  is  evidently  in- 
tended to  be  synonymous  with  the  granting  or 
allowing  it  in  analogous  cases.  In  court,  this 
is  to  be  done  on  motion,  and  by  rule;  while  the 
officer  in  vacation  may  indorse  his  allowance. 
The  same  distinction  of  form  must  prevail  as 
to  the  approval  of  the  bond.  The  court  speaks 
by  rule,  the  officer  by  his  allocator.  The  allow- 
ance, therefore,  was  well  enough  in  the  in- 
stance before  us  ;  but,  unfortunately,  it  was 
allowed  by  a  commissioner  while  we  were  in 
actual  session  at  a  regular  terra  (July)  in  the 
City  of  Utica.  I  have  already  adverted  to  the 
5O*]  terms  of  the  statute,  which  *prescribes 
the  court  and  officers  who  may  allow  the  writ. 
The  court  is  to  be  moved  if  in  session;  I  should 
say  if  in  actual  session,  for  then  only  is  there 
a  court  which  can  allow  the  writ.  Next  any 
judge  or  commissioner  in  vacation  ;  that  is,  in 
default  of  there  being  any  court  to  which  you 
can  apply,  you  may  go  to  a  judge,  or  which  is 
the  same  thing,  his  substitute,  a  commissioner. 
There  are,  in  short,  only  two  alternative  tribu- 
nals, limited  in  their  action  as  to  time  :  the 
court,  or  a  judge  in  vacation.  Here  is  neither. 
There  is  a  judge  (commissioner)  but  not  in  va 
cation.  He  has  acted  in  term  time.  I  do  not 
read  the  words  "in  vacation, "in  the  last  clause, 
as  merely  qualifying  the  person  who  is  to  act. 
The  statute  would  not  have  used  the  words,  "in 
vacation,"  had  it  meant  a  simple  alternative  as 
to  the  officers  who  were  to  allow.  It  would  then 
have  run  thus  :  "The  court,  or  a  judge,  or  a 
commissioner  to  perform  the  duties  of  a  judge," 
may  issue  the  writ.  There  is  no  such  officer 
as  a  commissioner  to  perform  the  duties  of  a 
judge  in  vacation.  The  title  stands  independent 
of  the  last  words  ;  and  to  my  apprehension 
they  are  plainly  restrictive  as  to  the  time  when 
and  when  only  the  judge  or  commissioner  may 
act. 

The  writ  and  all  subsequent  proceedings  must, 
therefore,  be  set  aside,  with  costs. 


AVERT  &  LATHROP  «.  SLACK. 

Tmcn  and  County  Officers,  not  Individually  Lia- 
ble for  Costs  if  They  Sue  in  Representative 
Character — Exemption  Applies  tu  Suits  for 
Penalties — Exception — Remedy. 

Town  and  county  officers  arc  not  liable  Individu- 
ally for  the  costs  of  a  judgement  rendered  atrain-t 
them  in  suits  commenced  by  them,  although  their 
Individual  name*  appear  on  the  record,  provided  it 
also  apjM-ar  that  they  .surd  In  their  representative 
charm-NT  for  the  (M-neflt  of  their  constituents,  and 
not  for  their  own  benefit. 

This  exemption  applies  as  well  to  suits  for  penal- 
tie*  as  other  matters,  where  It  is  the  duty  of  the  of- 
ficers to  sue:  where  the  duty  to  bring  the  suit  for 
penult  leu  iff  not  enjoined  by  statute,  but  the  same  is 
voluntarily  commenced,  it  seems  the  exemption 
would  not  ajM'ly. 

The  remedy  of  the  party  entitled  to  the  costs  Is  by 
application  to  the  supervisors  of  the  county,  to  lie 
l.M-d  as  other  contingent  chaiffes  of  the  town  or 
county. 

Cltatlons-2  R.  8.,  M  ed.,  8K7.  38P.  sec.  lOrt  :  .W.  we. 
Ill  :  1  R.  S..2ded..  «38.  sec.  72:  <»n.  see.  19:  3  R.  B.. 
-.--..  ii. ;  2  Williams  Kxr*..  11  lit.  11. Mi;  B  Johns.,  334:  8 
Cow..  31:  1  Vent.,  lltt;  Tom.  l»l»r  pi. 2, 1),  1:  11  Wend.. 
181 ;  U  Wend..  71.  76 ;  7  Wend.,  181 :  3  Wend.,  197. 
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COSTS  in  suits  by  town  and  county  officers. 
The  plaintiffs  brought  a  suit  in  a  justice's 
court  against  the  defendant  *to  recover  [*5 1 
the  penalty  prescribed  by  statute,  for  selling 
spirituous  liquors  without  license.  In  the  suit, 
they  described  themselves  as  "Sidney  Avery 
and  Lewis  Lathrop,  Overseers  of  the  Poor  of 
the  Town  of  Sherburne."  In  the  justice's  court, 
they  recovered  judgment  against  the  defend- 
ant, who  sued  out  a  certiorari,  and  the  Chenan- 
go  C.  P.  reversed  the  justice's  judgment,  and 
on  error  to  this  court,  the  judgment  of  the  C. 
P.  was  affirmed.  The  defendant  thereupon 
perfected  a  judgment  for  costs,  and  sued  out 
an  execution  against  the  plaintiffs  as  individu- 
als. A  motion  was  now  made  to  set  aside  the 
execution. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  J.  Edwards,  contra. 

By  the  Court,  Co-wen,  J.  The  inquiry  is, 
whether  the  judgment  be  within  the  Statute,  2 
R.  S.,  389,  390,  sec.  Ill,  2ded.,  forbidding  ex- 
ecutions against  officers,  on  judgments  for 
costs  recovered  against  them  in  suits  which 
they  have  brought  in  their  official  capacities. 
The  penalty  in  question  could  be  sued  for 
by  the  Overseers  only,  1  R.  S.,  680,  sec.  19,  2d 
ed.,  and  another  statute  is  peremptory  that 
they  shall  sue  for  it.  Id.,  638,  sec.  72.  They 
must  declare  as  Overseers  of  the  town  where 
the  offense  was  committed.  Id.,  680,  sec.  19. 
This  must  appear  as  a  part  of  their  title,  for 
they  alone  are  legitimate  informers.  The  pen- 
alty is  not,  as  in  many  other  cases,  given  to  a 
common  informer.  It  strikes  me,  that  in  the 
very  nature  of  things,  they  must  prosecute  of- 
ficially, and  must  be  so  taken  to  have  prose- 
cuted ;  and  that  the  character  in  which  they 
sue  must  necessarily  be  shown  on  the  recorcf. 
Then  comes  the  Statute  2  R.  S.,  389,  390,  sec. 
Ill,  saying  that  when  a  judgment  shall  be  re- 
covered against  them,  no  execution  shall  issue, 
except  in  one  case;  and  that  is,  where  the  judg- 
ment is  for  the  costs  of  a  suit  commenced  in 
their  individual  names.  If,  in  their  official  char- 
acter, the  party  must  collect  his  costs  through 
the  Supervisors  of  the  county,  Id. ,  889,  sec. 
106,  provided  the  case  be  within  the  sections 
last  cited;  whereas,  if  *they  sue  in  their  [*5i2 
individual  names,  they  must  pay,  and  look  to 
the  Supervisors,  on  showing  that  they,  neces- 
sarily and  in  good  faith,  brought  their  suit. 
Id..  890,  »ec.  111. 

It  is  strenuously  insisted  that  the  Overseers, 
having  used  their  baptismal  names  in  the  proc- 
ess and  record,  must  therefore  be  treated  as 
coming  in  their  individual  character,  within 
the  last  mentioned  section;  that  to  secure  the 
protection  of  the  statute,  turning  their  antajro 
I  nist  over  to  the  Supervisors,  they  should  have 
i  dropped  their  own  names  entirely,  and  come  by 
thrir  title  of  office  alone;  and  various  parts  of 
the  statute  and  divers  cases  have  been  cited. 
The  provisions  of  the  statute,  directly  or  re- 
motely bearing  on  the  question,  are  contnined 
in  article  4th.  2  II.  S..  887-890.  2d  ed  That 
statute  was  intended  to  remove  the  hardship  of 
paying  costs  by  officers  representing  the  inter- 
ests of  counties  and  towns,  etc..  and  Overseers 
of  the  Poor  are,  among  others,  expressly  men- 
tioned. The  former  law  threw  the  whole  bur- 
den of  the  suit  directly  upon  the  nominal  par- 
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ty,  in  the  first  instance,  leaving  him  to  obtain 
indemnity  from  bis  constituents  in  a  very  uncer- 
tain and  troublesome  mode  at  best.  Although 
really  representing  the  rights  of  their  constitu- 
ents, officers  had  not  the  privileges  even  of  pri- 
vate trustees.  In  ninety-nine  instances  out  of 
a  hundred,  they  had  no  real  interest,  and  the 
Legislature  were  determined  that  they  should 
no  longer  depend  in  any  degree  on  mere  cour- 
tesy or  popular  feeling  for  re-imbursement.  3 
R.  S. ,  757.  note  at  bottom  of  page.  According- 
ly, when  they  come  on  to  a  record  represent- 
ing their  constituents,  the  collections  of  dam- 
ages and  costs  are  to  be  made  directly  from  the 
latter.  It  makes  no  difference  how  they  are 
named  on  the  record,  if  their  true  representa- 
tive character  appear  there;  it  is  only  when 
they  stop  with  their  own  names,  that  they  are 
liable  to  execution.  The  opposite  party  has 
then  no  means  of  enforcing  his  claim  through 
the  Board  of  Supervisors.  Various  cases  of 
this  kind  may  be  supposed  where  a  suit  of  that 
form  might  be  brought.  One  is,  where  a  con- 
tract is  made  to  A  and  B  simply  though  real- 
ly concerning  their  representative  interests. 
They  may  then  sue  as  A  and  B  and  hold  the 
53*]  fruits  of  the  litigation  as  trustees.  *So 
where  money  is  received  to  their  use  as  officers, 
they  may  perhaps  like  an  executor,  see  2  Wms. 
Ex.,  1149,  etc.,  sue  either  in  their  private  or 
representative  character.  So  where  they  hold 
property  as  officers,  which  is  trespassed  upon 
or  converted,  etc.  But  the  statute  has  in  such 
cases  been  careful  to  keep  them  as  far  as  may 
be  to  a  true  description;  for  if  they  unneces- 
sarily elect  to  sue  without  showing  their  pub- 
lic capacity,  they  lose  their  privilege  of  exemp- 
tion; otherwise  where  they  are  sued,  for  then 
it  is  not  their  fault.  It  is  indeed  true  that  they 
cannot  acquire  exemption,  by  naming  them- 
selves officially,  where  the  right  is  clearly  pri- 
vate. In  such  a  case,  the  title  will  be  taken  as 
a  mere  matter  of  description  within  the  cases 
cited  by  counsel.  9  Johns.,  334;  8  Cow.,  31. 
They  are  still  private  persons  to  all  intents  and 
purposes — as  if  one  should  sue  for  his  own 
debt  calling  himself  executor  of  A.  That  would 
not  change  the  character  of  the  claim.  Yet  he 
may  so  describe  himself;  it  is  mere  surplusage. 
2  Wms.  Ex.,  1150;  Hornsey  v.  Dimocke,  I  Vent., 
119;  Com.  Dig.,  pi.  2,  D.  1.  The  distinction  is 
fully  illustrated  by  the  case  of  an  executor.  He 
always  sues  in  his  own  name.  When  he  stops 
with  that,  he  is  said  to  sue  in  his  individual 
character;  when  he  adds  "  executor  etc.,"  he 
is  said  to  sue  in  his  representative  character, 
and  various  cases  are  put  in  the  books  where- 
in he  may  do  either.  2  Wms.  Ex.,  1149,  etc., 
and  authorities  cited.  The  same  form  mutatis 
mutandishas  long  practically  prevailed  in  suits 
by  or  against  several  kinds  of  municipal  offi- 
cers. The  statute  itself  contemplates  the  use 
of  the  individual  name,  by  providing,  sec.  104 
[100],  that  no  suit  by  or  against,  etc.,  shall 
abate, etc.,  by  their  death  or  removal,  etc.;  but 
the  names  of  the  successors  may  be  substituted 
on  their  application,  or  that  of  the  adverse 
party.  Here  a  successor  may  be  dragged  in 
with  his  own  name  and  be  subjected  to  costs, 
and  yet,  it  is  said,  because  his  name  happens 
to  be  used,  he  shall,  if  plaintiff,  be  put  to  the 
peril  of  paying  the  costs  out  of  his  own  pocket. 
It  is  supposed  that  this  is  so  at  least  in  all 
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suits  by  officers  for  penalties,  as  suggested  by 
the  revisers'  notes  to  sees.  106-108,  *3  [*54 
R.  S.,  757,  at  bottom.  That  would  be  true, 
were  they  voluntarily  to  sue  for  a  penalty  not 
collected  by  them  as  officers,  although  the  en- 
forcing of  the  penalty  might  be  useful  to  their 
constituents.  But  surely  it  is  not  so  where  they 
are  obliged  to  sue,  and  that,too.in  their  official 
rapacity.  Such  a  rule  would  contravene  the 
express  words  of  the  statute.  Sec.  Ill,  before 
cited;  and  see  11  Wend.,  181;  14/rf.,  71;  7 Id., 
181;  3  Id.,  197. 

It  is  said  also  that  if  execution  may  not  go 
against  these  plaintiffs,  there  is  then  no  remedy; 
that  the  section  106,  2  R.  S.,  389,  2d  ed.,  giv- 
ing recourse  for  representative  demands  to  the 
Board  of  Supervisors,  does  not  extend  to  costs, 
except  those  arising  on  account  of  a  previous 
liability  of  the  town  or  other  constituent  body. 
The  words  of  this  section  are,  that  if  judg- 
ment be  rendered  for  any  debt,  damages  or 
costs  against  certain  town  or  county  officers, 
among  whom  are  the  Overseers  of  the  Poor, on 
account  of  the  liability  of  such  town  or  county, 
the  demand  shall  be  laid  before  the  Board  of 
Supervisors,  and  collected  in  the  manner  pre- 
scribed by  that  and  the  subsequent  section. 
The  argument,  if  allowed,  would  prove  too 
much ;  it  would  go  to  all  costs  adjudged  against 
the  officers  named,  except  where  they  are  de- 
fendants on  account  of  some  demand  against 
their  constituents;  at  least,  every  unsuccessful 
suit  in  their  own  favor  would  be  comprehend- 
ed, unless  it  could  be  traced  to  and  connected 
with  an  actual  previous  liability  to  them.  There 
would  be  no  provision  as  to  the  costs  of  an  un- 
founded suit  prosecuted  by  them  even  in  their 
plainest  official  character;  and  the  inference 
sought  to  be  made  would,  therefore,  operate  to 
repeal  the  subsequent  section  (111)  as  to  judg- 
ments against  them,  in  respect  to  which  they 
would  stand  in  most  need  of  assistance,  and 
whereon  the  statute  says  expressly,  execution 
shall  not  issue,  unless  they  sball  have  sued  as 
private  citizens.  The  prohibition  is  positive. 
If  the  statute,  in  taking  away  one  remedy, has 
provided  no  other,  the  officers  are  not  there- 
fore to  be  subjected.  In  Super,  etc.,  v.  Smith, 
11  Wend.,  181,  on  judgment  as  in  case  of  non- 
suit against  *the  plaintiffs.no  one  thought  [*55 
of  denying  that  they  were  privileged  within  the 
statute. 

But  is  the  statute  so  narrow,  as  is  supposed, 
in  respect  to  the  substituted  remedy?  Is  not 
such  a  judgment  as  this  a  judgment  on  account 
of  the  liability  of  the  constituent?  The  town 
or  county  is  the  real  party,  and  equitably  lia- 
ble on  account  of  all  damages  and  costs  in  their 
causes.  The  officers  are  but  nominal  parties. 
Suppose  a  judgment  for  costs  against  James 
Jackson  ex  dem.  A.  B.,  in  the  old  action  of 
ejectment  ;  on  account  of  whose  liability  is 
this?  plainly  A.  B.'s  liability  for  costs.  Over- 
seers etc.,  v.  Supervisors  of  Dutchess,  14  Wend., 
71,  76,  is  an  authority  for  saying,  what  every 
body  will  readily  admit,  that  the  statute  (there 
cited  as  sections  102,  103)  should  be  liberally 
construed.  The  word  "judgment"  in  the  sec- 
tion 106  (there  102)  was  held  to  comprehend  an 
order  of  Sessions  to  pay  costs.  These  judg- 
ments or  other  awards  of  costs  are  certainly  not 
on  account  of  any  liability  of  the  officers.  If 
there  be  any  liability  in  the  case,  it  is  on  ac- 
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•count  of  the  constituent.  It  is  like  the  case  of 
-a  trustee  suing  for  his  cestui  que  trust.  A  claim 
for  the  costs  of  such  a  suit  may  truly  be  said 
to  be  on  account  of  the  liability  of  the  latter, 
who  may  many  times  be  proceeded  against  di- 
rectly like  the  lessor  in  ejectment.  Therefore, 
I  think  it  will  be  found  that  the  argument 
sought  to  be  raised  from  the  want  of  a  substi- 
tuted remedy,  fails,  both  in  premises  and  con- 
clusion. 

On  the  whole,  I  think  the  execution  must  be  set 
•aside,  with  costs. ' 

Cited  in-4  Hill,  137 ;  4  Denio,  273;  32  N.  Y.,  477 ;  12 
How.  Pr.,  55. 


56*J*THE  PEOPLE,  ex  rel.  CASE  ET  AL., 

». 

COLLINS  ET  AL., Commissioners  of  Highways 
of  the  Town  of  SMYRNA. 

Action  of  a  Commission,  in  Its  Nature  Judicial, 
not  Reviewed  Collaterally — Remedy — Action  of 
Commission  to  Lay  Out  Road — Members  of  Ju- 
dicial Tribunal-,  not  Personally  Liable  for  Of- 
ficial Acts — Mandamus  to  Officers  Just  Prior 
to  Expiration  of  Term — Successors,  Bound  by. 

Where  commissioners  were  appointed  by  an  Act 
of  the  Legislature  to  lay  out  a  road,  on  the  most  di- 
rect and  eligible  route,  commencing  at  or  near  a 
certain  village.and  the  road  was  laid  out.commenc- 
ing  at  the  distance  of  60  rods  from  the  village,  in  a 
Held  where  there  was  no  road  with  which  the  new 
road  could  be  connected,  and  the  route,  instead  of 
being  the  most  direct  and  eligible,  was,  as  expressed 
by  the  court,  strikingly  injudicious ;  yet,  notwith- 
standing these  facts,  the  court  awarded  a  peremp- 
tory mandamus  to  the  Commissioners  of  Highways 
of  a  town  through  which  the  road  was  laid,  to  pro- 
ceed forthwith  to  open  and  work  the  road  as  laid 
out  by  the  State  Commissioners. 

Where  the  discharge  of  a  duty  created  by  Act  of 
the  Legislature  is  confided  to  a  special  commission, 
and  the  duty  is  in  its  nature  Judicial,  this  court  will 
not  collaterally  review  the  doings  of  the  Commis- 
sioners, and  hold  as  void  the  final  determination 
made  by  them  in  the  exercise  of  their  discretion  or 
Judgment. 

The  same  principle*,  it  seems,  applies  to  the  decis- 
ions of  all  subordinate  courts,special  tribunal8.com- 
missionersand  magistrates  to  whom  judicial  powers 
are  delegated ;  such  decisions  and  determinations 
can  be  reviewed  only  by  cert inrari  or  writ  of  error. 
if  no  other  mode  of  appeal  is  given  by  the  statutes 
creating  such  courts,  etc. 

It  also  seems,  although  such  subordinate  tribu- 
nals in  the  exorcise  of  the  Jurisdiction  committed 
to  them  manifestly  err.  or  even  are  guilty  of  an 
utilise  of  power,  that  an  action  for  damages  will  not 
lie  against  them;  they  being  answerable  only  crim- 
inal Her. 

In  a  matter  of  public  right.any  citizen  of  the  State 
may  be  a  relator  in  an  application  for  a  mandamus 
(where  that  is  the  appropriate  remtMly).  to  enforce 
the  execration  of  the  common  law.  or  of  an  Act  of 
the  Legislature ;  it  is  otherwise  In  cases  of  private 
or  corporate  rights— there  the  title  to  relief  at  the 
suit  of  the  relator  must  appear,  or  the  application 
will  not  be  heard. 

A  mandamu*  to  Commissioners  of  Highways  to 
open  and  work  a  road,  will  be  granted  without  re- 
gard to  the  near  approach  of  the  expiration  of  tholr 
offices;  when  the  term  of  office  expire*. their  success- 
or- must  obey  the  command  of  the  writ. 

Citatlons-1  Cal..  177: 18  Johns.,  887 : 1  W.  Bl., 20;  1 
Mill.  La,.  131 ;  2  Ray.  1.  385 ;  2  Vlrg.  CBS..  2W.  271 :  8 
Pick..  flH:  «  John*..  44. 50.  51: 8  Conn..  375:  12  Wh..  19;  7 
Cow..  588,  608-8: 1  Cal..  98;  11  Wend..  W;  4  J.  a  Moore, 
50 :  1  Brod.  &  B..  482 :  IX  Pick.,  572, 582 ;  2  N.  H.,  124  ; 
LawfcSMl  "f  imTILMa.*:  i"\v,  n  i  .  c>  ;.;.  i  c'hli  . 
47A.700;  1  Cow.,  23,  589;  4  Cow..  544:  ifc>p.  f.  Hardw.. 
»;  2  8tr..  1123  ;  3  T.  It..  674,  n.;  1  T.  R..  3.  14«;  7  T.  K., 
487 :  2  Johns..  1H4 ;  Stat.  19.  Oeo.  II. 

MANDAMUS.     By  ao  Act  of  the  Legisla- 
ture, passed  May  2T>,  1836,  the  relatore 
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were  appointed  Commissioners  to  lay  out  a  pub- 
lic highway  "from  the  Village  of  Earlville,  in 
the  Counties  of  Madison  and  Chenango,  on  the 
most  direct  and  eligible  route,  commencing  at 
or  near  the  said  Village  of  Earlville  running  in 
a  southwesterly  direction,  and  terminating  at 
some  proper  point  in  the  present  road,  at  or 
*near  the  house  now  occupied  by  Hazard  [*/>7 
Wilcox,  Jr."  The  Act  authorized  the  perform- 
ance of  the  duty  by  any  two  of  the  Commis- 
sioners, and  two  of  them  accordingly  laid  out 
a  road  described  as  "commencing  west  of  the 
Village  of  Earlville.in  the  Town  of  Sherburne, 
Chenango  Co.,  on  the  north  line  of  said  Town 
of  Sherburne  at  a  certain  point,  and  running 
southerly  by  certain  courses  and  distances 
across  the  river  to  the  highway  leading  by  Haz- 
ard Wilcox,  Jr.,  intersecting  said  road  near 
Julius  Woods."  The  Commissioners  of  High- 
ways of  the  Town  of  Smyrna  refused  to  open 
and  work  so  much  of  the  highway  as  lay  in 
that  town;  whereupon  the  relators  applied  for 
and  obtained  an  alternative  mandamus,  com- 
manding them  to  open  and  work  the  road,  or 
to  show  cause,  etc.  The  Commissioners  of 
Highways  made  a  return  to  the  alternative 
writ,  showing  cause  :  first,  that  the  relators 
having  professedly  performed  all  the  duties 
imposed  on  them  by  the  Act  under  which  they 
derived  their  appointment,  are  functus  officio, 
and  in  their  character  of  Commissioners  have 
no  right  to  the  relief  sought.  Neither  have  they 
that  right  as  individuals,  as  it  does  not  appear 
that  either  of  them  are  citizens  of  Smyrna. 
Secondly,  that  the  road  is  not  laid  out  pursu- 
ant to  the  authority  conferred  by  the  Act.  The 
defendants  return  a  map  of  the  road  as  laid 
out,  and  then  proceed  as  follows  :  "  The  road 
is  not  laid  out  in  the  most  direct  and  eligible 
route,  commencing  at  or  near  the  Village  of 
Earlville.and  terminating  at  a  point  in  the  pres- 
ent road  at  or  near  the  house  now  occupied  by 
Hazard  Wilcox,  Jr.,"  within  the  meaning  of 
the  Act.  On  the  contrary,  they  insist  that  the 
most  direct  and  eligible  route  is  indicated  by  a 
certain  red  line  on  the  map,  beginning  at  a 
point  near  Earlville  Corners,  and  running 
courses  and  distances  pointed  out,  a  southerly 
course, varying  from  the  courses  and  distances 
run  by  the  Commissioners,  and  terminating  at 
the  house  of  Hazard  Wilcox  ;  that  in  the  line 
as  run  by  the  relators,  the  pl%ce  of  beginning 
is  60  or  70  rods  distant  from  the  Village  of 
Earlville.  in  a  field,  where  no  public  road  is  ex- 
pected to  be  made  ;  whereas  the  line  as  pro- 
posed is  nearer  Earlville,  and  connected  with 
a  public  road;  that  the  termination  of  the  line 
run  *bv  the  relatorn  is  at  the  house  of  [*58 
Julius  Wood,  25  rods  north  of  Wood's  school- 
house;  both  which  buildings  have  stood  where 
they  now  stand  for  several  years  past, and  that 
the  road  as  proposed  by  them  would  be  more 
direct,  the  formation  o?  the  ground  better,  the 
expense  less,  and  the  public  better  accommo- 
dated, etc.  Upon  the  coming  in  of  this  re- 
turn, 

Mr.  J.  Edward*,  in  behalf  of  relators, 
moved  for  a  peremptory  manaamut. 

Mr.  8.  Stevens,  contra. 

By  the  Court,  Cowen. ./.    Taking  the  return 
of  the  defendants  to  be  correct,  as  on  this  mo- 
tion we  must  do  in  settling  the  question  of  a 
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peremptory  mandamus,  the  route  adopted  by 
the  Commissioners  under  the  statute  was  strik- 
ingly in  judicious.  That,however,is  not  enough 
to  warrant  the  disobedience  of  the  Town  Com- 
missioners. They  are  required  by  the  statute 
to  open  and  work  such  road  as  should  be  laid 
out  by  the  Commissioners  named  in  the  stat- 
ute.to  begin  at  or  near  Earlville  and  terminate 
at  or  near  Wilcox's.  adopting  the  most  direct 
and  eligible  route.  The  word  "near,"  as  here 
used,  is  a  relative  term,  quite  indefinite  ;  and 
the  precise  points  were  purposely  left  to  be  set- 
tled by  the  Commissioners  appointed  by  the 
Act:  equally  so  the  question  of  directness  and 
eligibility.  Their  duty  was  judicial;  and  they 
having  fixed  the  route,  the  Town  Commission 
ere  are  concluded.  This  follows  most  clearly, 
if  the  other  Commissioners  have  not  exceeded 
their  jurisdiction  ;  and  I  think  they  have  not. 
All  this  I  thought  so  clear,  upon  the  argument, 
on  general  principles.on  the  case  there  cited  of 
People  v.  Denslow.  1  Cai.,  177,  and  other  cases 
within  my  recollection, that  I  told  counsel  they 
must  consider  this  point  as  decided  against  the 
defendants.  A  reference  was  afterwards  fur- 
nished to  Qriffen  v. House,  18  Johns.,  397, which 
has  led  me  to  review  the  point. 

In  People  v.  Denslow,  the  statute  directed  a 
turnpike  company  to  erect  their  most  westerly 
59*J  gate  near  John  *Van  Hoesen's  dwelling- 
house;  and  they  placed  it  8  chains  and  15  links 
from  the  house.  The  court  held  that  the  stat- 
ute vested  a  discretion  in  the  company  ;  and 
they  add:  "So  long  as  this  gate  be  near  to  Van 
Hoeseu's  house,  which  is  conceded  to  be  the 
case,  we  have  no  right  to  interfere,  etc."  This 
would  be  the  same  as  to  say  that  they  shall  not 
do  what  the  Legislature  have  given  them  per- 
mission to  do.  In  Griff  en  v.  House,  the  statute 
directed  the  company,  on  a  road  of  19^  miles 
in  length,  to  erect  their  easternmost  gate  near 
the  line  of  Mass.  They  first  erected  their  gate 
within  If  miles,  which  they  afterwards  removed 
to  within  1  mile,  and  finally,  after  some  years, 
changed  it  to  2f  miles  from  the  line.  An  ac- 
tion was  instituted  against  the  toll  gatherer  for 
exacting  and  receiving  toll  at  the  latter  point, 
and  the  action  was  sustained.  Two  grounds 
were  stated  by  the  court.  One  was,  that  the 
gate  was  not  placed  near  the  line,  within  the 
meaning  of  the  Act  ;  the  other,  that  when  the 
discretion  had  qnce  been  exercised,  the  power 
of  the  company  was  exhausted.  On  the  first 
point,  they  remark  that  the  gate  "was  to  be  near 
the  Massachusetts  line.  This  is  a  relative  term, 
and  regard  must  be  had  in  construing  the  Act 
to  the  length  of  the  road,  which  is  about  20 
miles.  In  the  case  of  People  v.  Denslow,  this 
court  decided  that  a  gate  placed  at  the  distance 
of  8  chains  and  15  links  from  the  house  of  John 
Van  Hoesen,  was  a  legal  exercise  of  the  power 
granted  by  the  Act  requiring  the  gate  to  be 
near  his  house;  but  there  must  be  some  limit  to 
the  discretion  given, and  we  are  clearly  of  opin- 
ion that,  considerine  the  extent  of  the  road,  a 
gate  2}  miles  from  the  Massachusetts  line, is  not 
placed  near  that  line." 

If  it  were  possible  to  suppose  any  other  case 
to  which  these  remarks  could  be  applied  as  a 
precedent,  clearly  they  furnish  no  guide  for  a 
case  compounded  of  nearness  in  the  termini 
and  eligibility  in  the  route.  The  decision, 
moreover,  is  undoubtedly  sustainable,  on  the 
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ground  that  the  power  of  the  company  had  be- 
come exhausted  by  their  first  Act.  It  was  un- 
necessary, therefore,  to  consider  whether,  in  a 
matter  of  conceded  discretion,  such  as  was  pre- 
sented by  that  case,  it  be  safe  to  try  th<  ques- 
tion of  its  proper  exercise  *in  a  collateral  [*6O 
proceeding.  I  will  only  say  as  to  this,  that  the 
moment  we  allow  it,  a  door  is  opened  for  liti- 
gation of  the  very  worst  character;  the  very 
worst,  because  there  can  be,  in  the  nature  of 
things,  no  rule  by  which  discretion  is  to  be  pre- 
cisely measured.  The  primary  commissioners 
fix  one  distance;  the  justice,  before  whom  their 
judgment  is  put  on  trial,  another;  the  C.  P., 
on  certiorari,  another;  this  court  another;  the 
Court  of  Errors  still  another.  There  the  law 
of  the  particular  case  ends;  and  all  others, 
where  the  original  tribunal  is  to  exercise  the 
least  discretion,  are  left  to  be  groped  out  in  the 
same  way.  The  principle  would  extend  to  al- 
most every  case  calling  for  decision  on  a  ques- 
tion of  fact  or  law.  ^Matter  of  discretion  is  but 
another  name  for  matter  of  judgment,  which 
always  makes  a  part  of  the  merits  in  every 
controversy.  The  very  act  of  creating  a  Board 
for  determining  controversies  and  settling 
rights,  implies  that  the  Legislature  cannot 
themselves  determine  and  settle.  They,  there- 
fore, delegate  judicial  power  to  others,  with 
the  intent  that  they  shall  hear,  try  and  deter- 
mine finally.  This  is  so  of  every  court,  every 
magistrate  and  every  commissioner.  King  v. 
Hercty,  1  W.  Bl.,  20,  was  under  the  Statute  19" 
Geo.  II. ,  requiring  the  Court  of  K.  B.  to  award 
execution  of  death  against  one  accused  of 
smuggling,  etc..  who  should  not  surrender 
himself  within  a  certain  time  after  the  sheriff 
should  have  proclaimed  an  order  of  council, 
commanding  a  surrender,  at  two  market  town& 
in  the  county,  and  near  the  place  of  the  of- 
fense. One  of  the  proclamations  was  made 
within  6  miles,  and  of  two  others,  one  at  33- 
and  the  other  42  miles  distant,  whereas  there 
were  four  or  five  market  towns  within  8  or  9- 
miles.  On  being  called  upon  to  pass  sentence 
of  death,  the  court  denied  that  the  directions 
of  the  Act  had  been  strictly  pursued,  as  is  nec- 
essary in  penal  laws;  not  that  by  "  near"  must 
be  understood  "next,"  but  there  must  be  a 
reasonable  vicinity,  of  which  the  court  will 
judge.  I  notice  this  case  as  showing  a  distinc- 
tion between  the  direction  to  a  mere  ministe- 
rial officer,  and  where  he  is  to  judge.  If  th& 
acts  of  the  company  in  Oriffien  v.  House,  may 
be  said  to  have  been  ministerial,  they  were 
*open  to  review,  otherwise  not.  Would  [*61 
any  one  suppose  the  opinion  of  the  K.  B.  in 
King  v.  Hervey,  questionable,  in  a  collateral 
way  by  action,  had  they  erroneously  adjudged 
the  man  to  execution;  yet  they  were,  in  that 
matter,  really  but  commissioners  to  award 
judgment  in  a  summary  proceeding. 

As  to  the  cases,  however,  I  do  not  deny 
there  are  old  ones  in  England  and  some  in  this 
country  which  give  countenance  to  the  ground 
now  taken.  They  belong,  however,  to  that  se- 
vere line  of  decisions  "against  magistrates, 
which  are  exploded  by  modern  authority.  It 
is  not  necessary  to  go  over  them.  I  shall  con- 
tent myself  with  referring  to  some  which  make 
a  part  of  the  modern  doctrine,  and  noticing 
still  fewer  which  hold  the  exercise  of  a  much 
narrower  discretion  than  is  given  by  the  Act 
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under  consideration,  to  be  conclusive.  The 
following  cases  will  be  found  either  to  lay 
down  or  illustrate  the  principle,  or  do  both: 
Duquel  v.  Watkint,  1  Mill.  La.,  131;  Lining  v. 
Bentham,  2  Bay,  1;  State  v.  Johnson,  Id.,  385; 
Mackabmi  v.  Com.,  2  Virg.  Cas.,  268,  271;  Os- 
born  v.  Inh.  of  Danvers,  6  Pick.,  98;  Mather  v. 
Hood  8  Johns.,  44,  50,51;  Holcombv.  Cornish, 
8  Conn.,  375;  Martin  v.  Mott,  12  Wh.,  19; 
Sluyvesant  v.  Mayor,  etc.,  7 Cow.,  588.  606-608. 
In  Henderson  v.  Brown,  1  Cai.,  92,  the  assess 
ment  of  a  direct  tax  upon  a  theater  as  a  dwell- 
ing-house, though  it  was  not  occupied  as  such 
and  should,  therefore,  have  been  assessed  as 
land,  was  imposed  by  the  assessors.  Yet  this 
adjudication  of  the  assessors  was  holden  to  pro- 
tect the  collector  in  levying  the  tax  as  upon  a 
dwelling  house,  though  more  in  amount  than 
it  would  have  been  if  set  down  in  the  land  list. 
Kent,  J.,  said  the  assessors  had  jurisdiction  of 
the  subject-matter.  They  were  bound  to  assess 
that  building  in  one  view  or  the  other;  and  in 
the  exercise  of  that  duty,  it  is  alleged  and  ad- 
mitted that  they  did  not  exercise  that  judg 
ment  duly.  But  this  is  very  different  from  the 
case  in  which  they  were  not  to  exercise  any 
judgment  at  all  over  the  subject.  The  griev- 
ance is  a  mere  error  or  mistake  by  them,  while 
in  the  exercise  of  a  lawful  jurisdiction.  See 
62*]  Boston  v.  Calendar,  *-ll  Wend.,  95,  per 
Nelson,  J.  So  in  the  case  at  bar,  the  relators 
were  bound  to  exercise  judgment  over  the 
questions  of  nearness  and  eligibility.  This 
mistake  of  a  theater  for  a  dwelliug-house,  was 
certainly  very  glaring,  but  not  more  so,  I 
should  imagine,  than  that  since  made  by  the 
two  justices  in  England,  who  had  authority, 
on  seizure  and  search, to  condemn  and  direct  to 
be  burned  or  sold  any  boat  on  the  Thames  sus- 
pected of  carrying  articles  stolen  or  unlawful- 
ly procured  from  any  vessel.  Under  this  Act, 
the  plaintiff's  decked  and  registered  vessel  of 
15  tons  burden  had  been  seized  by  police  offi- 
cers, and  condemned  by  the  defendants,  who 
were  sued  as  trespassers.  But  the  action  was 
held  not  to  lie,  on  the  ground  that  the  commis- 
sioners of  condemnation  had  a  discretion  or 
judicial  power  over  the  question  whether  the 
VWMl  was  a  boat  or  not.  All  the  judges  de- 
livered opinions  seriatim,  and  their  observa- 
tions show  how  far  it  is  our  duty  to  go  in  sus- 
taining the  acts  of  inferior  jurisdictions.  Dal- 
las, Cn.  J..  remarks:  "  A  great  deal  has  been 
said  as  to  the  danger  that  might  accrue  from 
magistrates  giving  themselves  jurisdiction,  and 
extreme  cases  have  been  put.  as  that  of  calling 
a  sliipof  the  line  or  seventy-four  a  boat.  Even 
if  it  were  so,  if  the  conviction  be  good  upon 
the  face  of  it,  and  term  a  ship  a  boat,  it  would 
be  conclusive.  It  has  been  further  said  that 
the  party  aggrieved  is  without  remedy  unless 
this  action  can  be  supported.  It  is  true  that 
he  is  without  a  civil  remedy,  but  he  still  may 
have  recourse  to  a  criminal  proceeding.  If  the 
facts  were  so  gross,  and  the  defendants  had 
decided  that  a  man  of -war  was  a  boat,  it  would 
not  only  be  an  abuse  of  power,  but  f  urninh 
sufficient  ground  for  a  criminal  proceeding. 
There  is  another  principle  on  which  this  action 
cannot  be  supported;  formerly  the  rule  was  to 
intend  everything  against  a  stinted  jurisdiction, 
but  now  nothing  is  to  be  intended  but  whnt  is 
fair  and  reasonable;  and  it  is  a  fair  and  reason- 
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able  intendment  that  magistrates  will  act  up- 
rightly in  the  discharge  of  their  duty  as  such 
and,  therefore,  a  summary  jurisdiction  is  vest- 
ed in  them,  and  their  determination  is  final.  It 
is  a  great  benefit  to  the  public,  that  their  de- 
termination in  cases  of  this  and  the  like  nature 
should  be  so."  His  Lordship  then  reviews  the 
*cases  which  were  cited  in  argument  as  [*63 
making  against  the  adjudication,  and  going  to 
prove  it  a  nullity.  Park  and  Burrough,  JJ., 
cite  many  authorities  in  support  of  the  doctrines 
of  the  Chief  Justice,  and  express  themselves 
very  fully  on  the  question.  Richardson,  J., 
argued  to  the  same  effect  and  put  several  ex- 
treme cases.  He  supposes  a  magistrate  under 
the  game  laws  to  convict  an  unqualified  person 
of  having  a  partridge  in  his  possession,  and 
asks:  "Could,  after  conviction,  in  an  action 
of  trespass  against  him,  evidence  be  adduced 
by  the  party  convicted  to  show  that  it  was  a 
woodcock?  The  magistrate  in  such  case  is 
fully  empowered  to  inquire  into  the  fact;  and 
yet  it  might  be  contended  in  that  case,  that  the 
magistrate  had  no  jurisdiction  unless  the  bird 
were  a  partridge."  So  of  a  conviction  of  a  per- 
son of  keeping  dogs  for  the  destruction  of 
game.  "  Can  it  be  said  that  such  person,  after 
the  conviction,  could,  in  a  civil  action  against 
the  magistrate,  be  let  into  evidence  to  dispute 
the  truth  of  such  conviction,  or  show  the  nat- 
ure and  description  of  the  dog?  "  Brittain  v. 
Kinnaird,  4  J.  B.Moore,  50.  I  cite  from  Moore.as 
the  more  full  report;  the  same  case  is  reported 
in  1  Brod.  &  B.,  432. 

In  all  these  cases  the  jurisdictional  ques- 
tion raised  was  the  very  point  to  be  decided  by 
the  magistrate.  So  our  insolvent  law,  to  enti- 
tle a  person  to  a  discharge  from  his  debts,  re- 
quires a  petition  from  two  thirds  in  amount  of 
his  creditors.  Yet  it  is  no  answer  to  a  discharge 
pleaded,  that  two  thirds  did  not  petition.  It 
is  enough  that  the  petition  and  proceedings 
purport  to  contain  two  thirds.  "  Whether  the 
debts  are  really  due  and  to  the  amount  stated 
is  one  of  the  questions  and  one  of  the  most  im- 
portant questions  to  be  judicially  inquired  into 
and  determined,  after  the  court  has  acquired 
jurisdiction."  Belts  v.  Bagtey,  12  Pick.,  572, 
582. 

After  these  cases,  as  well  as  upon  principle, 
it  would  be  a  strange  anomaly  that  the  de- 
fendants in  this  mandamus  should  be  allowed 
to  set  up  their  own  judgment  as  Commission- 
ers of  Highways  against  the  decision  of  the 
State  Commissioners.  It  is  the  duty  of  the  de- 
fendants to  obey  the  judgment  which  has  been 
rendered,  were  all  the  towns  in  the  *line[*<l4 
of  the  road  unanimous  in  saying  the  State  Com- 
missioners have  erred. 

Let  us  not  be  told  that  the  principles  stated 
and  the  authorities  by  which  they  arc  sus- 
tained do  not  go  equally  against  a  collateral 
trial  of  the  question  upon  a  mandamus  a*  in  tin 
action  of  trespass  against  the  State  Commis- 
sioners. Suppose  a  con«tnble  to  return  to  a 
mandamus  that  he  would  not  obey  an  execu- 
tion because  the  justice  who  issued  it  had  erred 
in  his  opinion,  and  his  judgment  should  he  re- 
versed on  ctrtiorari.  Me  might  as  well  do  go. 
The  Commissioners  of  Highways  are. like  him, 
mere  ministerial  officers  Sec  per  Woodbury. 
J.,  in  FdreveU's  case.  2  N.  H..  124. 

Under  the  statute  in  question  the  State  Corn- 
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missioners  were  to  take  an  oath  of  impartial- 
ity, and  after  locating  the  road,  they  were  to 
cause  it  to  be  surveyed,  and  a  survey  for  each 
town  through  which  it  should  pass  was  to  be 
filed  with  the  town  clerk.  All  this  has  been 
done.  The  Act,  then,  peremptorily  directs  the 
Commissioners  of  Highways  of  the  respective 
towns  to  open  and  work  the  road.  Laws,  sess. 
1836,  738,  sec.  2. 

But  the  question  whether  the  Commissioners 
have  any  right  to  interfere  as  relators,  is  raised, 
and  the  objection  struck  me  at  first  as  perhaps 
well  founded.  The  relators  were,  as  we  have 
seen,  made  judges,  not  parties  in  interest;  and 
it  is  a  general  rule  that  a  relator  must  show  an 
interest  or  title  to  interfere.  If  he  do  not,  it 
seems  to  be  an  objection  even  on  error.  Such 
was  the  opinion  of  Chancellor  Walworth,  who 
examined  this  point  upon  principle  and  on  sev- 
eral cases,  in  Bk.  v.  Can.  Comrs.,  10  Wend., 
30-33,  on  error  from  this  court.  The  writ  does 
not  make  title  even  by  showing  that  the  Com- 
missioners are  inhabitants  of  the  Town  of 
Smyrna.  It  is  said  that  two  of  them  appear  by 
the  statute  to  have  been  so  when  that  passed. 
It  does  not  follow  that, if  this  could  be  received 
as  evidence,  they  were  so  when  the  writ  issued. 
But  if  they  were,  I  imagine  that  this  gave  them 
no  interest  beyond  that  of  any  other  citizen  of 
the  State.  The  road  when  laid  out  became  a 
65*J  public  easement,  the  legal  *right  vesting 
in  the  people;  and  the  question  is  whether  any 
one  may  inform  and  obtain  a  mandamus  in 
such  a  matter. 

Most  of  the  cases  respect  private  or  corporate 
rights.  Courts  or  officers  or  corporations  are 
to  be  put  in  motion  with  a  view  to  enforce 
some  matter  of  private  interest.  In  such  case 
the  title  to  relief  at  the  suit  of  the  relator  must 
appear,  and  he  should  present  himself  as  a  par- 
ty; otherwise,  a  mere  stranger  might  obtain  a 
mandamus  officiously  and  for  purposes  not  at 
all  desirable  to  the  real  party.  See  per  Abbott, 
Ch.  J.,  in  King  v.  Sheriff  of  Chester,  1  Chit., 
476.  In  matter  of  mere  public  right,  however, 
it  is  otherwise;  here  the  people  are  the  real 
party,  as  in  the  other  case  they  are  the  nomi- 
nal. Yet  it  is  well  known  that  they  cannot  act 
except'  through  individual  information,  by 
their  Attorney-General  or  so  me  private  person. 
The  latter  is  the  constant  course  in  procuring 
indictments, which,  on  being  found,  may  then, 
by  permission  of  the  court,  be  pursued  either 
by  the  public  prosecutor  or  by  private  counsel. 
The  power  of  this  court  to  grant  a  mandamus 
at  the  suit  of  the  people  to  compel  the  Commis- 
sioners of  Highways  to  perform  their  duty  has 
often  been  exerted  and  cannot  be  questioned. 
Peoples.  Com'rs  of  Salem,  1  Cow.,  23;  People 
v.  Vail,  Id., -589;  Exparte  Sanders,  4  Id.,  544. 
In  such  cases  the  wrongful  refusal  of  the  offi- 
cers to  act  is  no  more  the  concern  of  one  citi- 
zen than  another,  like  many  other  public  of- 
fenses. It  is,  at  least,  the  right  if  not  the  duty 
of  every  citizen  to  interfere  and  see  that  a  pub- 
lic offense  be  properly  pursued  and  punished, 
and  that  a  public  grievance  be  remedied.  In 
Rex  v.  White,  Rep.  t.  Hardw.,  92,  speaking  of 
a  mandamus  for  a  public,  as  distinguished  from 
a  private  object,  Ld.  Hardwicke  said:  "The 
reason  why  we  grant  these  writs  is  to  prevent 
a  failure  of  justice,  and  for  the  execution  of 
the  common  law,  or  of  some  statute,  or  of  the 
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King's  charter."  In  King  v.  Justices  of  Here- 
fordshire, 1  Chit., 709,  the  court  said  they  could 
grant  a  mandamus  to  the  justices  in  sessions  to 
elect  a  county  treasurer;  and  that  was  then 
moved  for  by  private  counsel,  without  objec- 
tion. In  the  cases  before  this  court  in  respect 
to  Commissioners  of  Highways,  no  one  thought 
*of  turning  the  relators  over  to  the  At-  [*66 
tor ney  General,  with  a  view  to  obtain  his  au- 
thority. In  Rex  v.  Sparrow,  2  Str.,  1123,  a 
mandamus  was  granted,  commanding  justices 
to  appoint  Overseers  of  the  Poor.  These  and 
the  like  motions  are  generally  made,  I  sup- 
pose, on  the  relation  of  some  municipal  cor- 
porator who  feels  a  more  lively  interest  in  the 
matter  for  being  so.  But  clearly,  in  the  case 
of  the  public  highway,  his  legal  interest  is  no 
more  than  that  of  any  other  citizen.  For  ob- 
structing it  an  indictment  lies.  A  mandamus 
stands  much  on  the  basis  of  an  information  in 
nature  of  a  quo  warranto.  Such  an  informa- 
tion had  been  obtained  against  the  common 
councilmen  of  York,  on  the  ground  that  they 
had  not  received  the  sacrament  within  six 
months,  according  to  an  Act  of  Parliament  re- 
quiring this  from  officers  of  corporations  gen- 
erally, as  a  qualification  to  receive  and  hold 
their  places.  The  party  making  the  applica- 
tion had  no  connection  with  the  corporation, 
which,  it  was  not  denied,  would  ordinarily  be 
an  objection;  but  in  this  case  the  applicant  was 
received.  Ashurst,  J.,  observing  that  "  Where 
the  application  is  made  merely  to  disturb  the 
local  peace  of  the  corporation,  it  is  right  to  in- 
quire into  the  motives  of  the  party,  to  see  how 
far  he  is  connected  with  the  corporation.  But 
the  ground  on  which  this  application  is  made 
is  to  enforce  a  general  Act  of  Parliament, which 
interests  all  the  corporations  in  the  kingdom." 
Buller  and  Grose,  JJ.,  concurred.  King  v. 
Brown,  3  T.  R,  574,  n.  In  King  v.  Stacey,  1 
T.  R.,  3,  a  case  was  presented  in  which  it  was 
admitted  the  Attorney  General  might  prose- 
cute, but  the  court  refused  to  receive  a  private 
prosecutor,  on  account  of  long  acquiescence. 
Ld.  Mansfield  said  the  information  might  be 
refused  on  other  circumstances  warranting  the 
court  to  say  "  You  shall  not  make  use  of  the 
King's  name  for  such  and  such  purposes." 
King  v.  Justices  of  the  West  Riding  of  York- 
shire, 7  T.  R.,  467,  was  an  application,  by  a 
private  individual,  for  a  mandamus  command- 
ing the  Quarter  Sessions  to  render  judgment 
on  an  indictment  for  a  nuisance  in  obstructing 
a  highway;  yet  no  objection  was  made  because 
the  prosecutor  was  a  private  person.  The  court 
said  the  proper  remedy  for  the  prosecutor  was 
by  *writ  of  error,  because  the  return  [*67 
showed  an  imperfect  judgment.  In  King  v. 
Com'rs,  etc.,  of  St.  Martin  in  the  Fields,  in 
Westminster,  a  mandamus  was  granted  to  com- 
pel the  defendants  to  elect  a  clerk.  IT.  R., 
146.  This  was  on  the  relation  of  a  private  in- 
dividual; at  least  the  Attorney  General  did  not 
appear  in  the  matter.  A  public  statute  com- 
manded the  commissioners  to  appoint  the 
clerk. 

There  are  many  other  cases  in  the  books 
moved  by  private  persons,  which  were  yet 
founded  on  matters  of  as  general  and  public  a 
nature  as  those  presented  by  the  case  at  bar. 
No  doubt  the  Attorney-General  might  very 
properly  have  moved  in  this  case,  and  had  all 
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private  citizens  refused  to  interfere  and  give  in- 
formation, it  might  have  been  necessary;  but 

1  cannot  collect  from  any  of  the  books  or  the 
reason  of  the  thing  that  he  alone  has  power  to 
move.     It  is  not  for  the  defendants  to  object 
that  several  responsible  relators  appear  in  the 
matter. 

Beside,  the  defendants  have  made  a  return 
and  put  the  matter  in  a  train  for  decision  on 
the  merits.  In  this  public  matter,  there  is  no 
doubt  the  proper  parties  are  before  the  court. 
In  theory  the  people  are  always  the  plaintiffs, 
and  they  are  actually  so  when  individual  right 
is  out  of  the  case.  The  objection  is  not  matter 
of  title,  as  in  Bk.  of  Albany  v.  Can.  Comrs.  It 
is  a  mere  question  of  regularity  in  the  mode  of 
obtaining  the  writ;  and  in  analogy  to  the  like 
cases  would  more  properly  have  been  raised 
on  the  motion  for  the  alternative  mandamus, 
or  if  that  was  ex  parte  and  without  notice,  by 
a  direct  motion  to  set  aside  the  writ  as  having 
improvidently  or  irregularly  issued.  The  At- 
torney-General might  then  have  been  consult- 
ed, and  the  suit  been  summarily  arrested,  or 
the  defect  supplied  by  an  appearance  on  his 
part.  The  return  is  in  nature  of  a  plea,  which 
cannot  set  up  mere  matter  of  irregularity.  That 
an  objection  of  form  should  come  before  the 
return,  is  supported  by  the  reasoning  of  the 
Chancellor  and  several  cases  cited  by  him  in 
Bk.  of  Albany  v '.  Can.  Comrs.  Matter  of  mere 
abatement  in  a  plea  is  overruled  by  matter  in 
68*]  bar.  It  seems  *to  me,  therefore,  that  it 
would  have  been  too  late  to  come  with  this  ob- 
jection, if  it  were  well  founded  in  principle. 

It  is  moreover  objected  that  a  mandamus 
should  not  go  against  officers  who  hold  by  an- 
nual election,  and  we  are  referred  to  People  v. 
Sweeting,  2  Johns.,  184.  That  was  the  case  of 
a  motion  for  leave  to  file  an  information  in  nat- 
ure of  a  quo  warranto  to  try  the  right  of  an  act- 
ing town  supervisor.  It  was  denied  because  an 
issue  could  not  be  made  up  and  tried  till  after 
the  office  would  expire.  The  reason  does  not 
apply  to  the  case  at  bar.  The  obligation  sought 
to  be  enforced  devolves  on  no  particular  set  of 
Commissioners,  and  no  right  is  in  question 
which  will  expire  with  the  year.  The  duty  is 
perpetual  upon  the  present  Commissioners  of 
Smyrna  and  their  successors;  and  the  peremp- 
tory writ  may  be  directed  to  and  enforced  upon 
the  Commissioners  of  the  town  generally.  To 
say  otherwise  would  be  a  sacrifice  of  substance 
to  mere  form. 

Rule  for  a  peremptory  mandamus. 

Judicial  officer— When  decifion  of,  final  and  when 
revieuxtltU.  Cited  in-«  Wend..  218 : '23  Wend.,  286 ; 

2  Hill,  i:«;  IBarb.  Ch.,  548 :  3  Lang.,  404;  0  Hun,  707; 
12  Hun.  5tt»;  3  Barb..  185;   20  How.  Pr..  305;  8  Abb. 
Pr..  472:   a  Abb.  Pr..  82 ;  4  Boa.,  880;   8  Daly.  Ill;  87 
111  .  US;  34  Am.  Dec.,  232. 

Btghwav—LattaQ  mU  of.  Cited  ln-28  Hun,  652;  7 
Barh.,  I«H;  87  111.,  1U6. 

Sulxtrtiiiuitr  tribunal—  Action  f or  dfimaut*  will  not 
!i>  000*1*.  ''it.-. I  in  :-'!  \v.  i,,|  .  566]  1  I  >•  UO.MO 

tUlator—Who  entitled  to  he.  Cited  in-87  N.  Y., 
847;  MN.  Y.,  268;  77  N.  Y.,  fill :  14  Hun, 874  ;  17  Hun. 
805 ;  21  Hun.  189 :  13  Barb..  448 ;  53  Barb..  M«:  1  How. 
Pr.,  180: 18  How.  Pr..  403:36  How.  Pr.,  QUO;  121  MaM., 
478:  41  N.  J.  L..337  ;  32  Am.  Hop.,  223. 

MiuxlimiiiH  —  When  \ciUlje  yranttd.  Approved  -103 
U.  8..  483.  484. 

•  it., I  m     •<  V  V...tai;  •  Hun.  M7  :  :.•»    II. .w.    I'r  . 

4:-;.  NHow,  !•••  .•>•::  -1  Abb,   B-  111  •.-.•  N.  s. .-..•-. 
31)111.523:  66Wk.MB;»N.J.  L..  R24. 
Alto  cited  In— 4  Trans.  App.,  264,  885. 
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THE  PEOPLE,  ex  rel  ROBINSON, 

v. 

THE  SUPERIOR  COURT  OF  TEE  CITY 
OF  NEW  YORK. 

Mandamus,  not  Granted  to  Vacate  Order  of 
Subordinate  Court  for  Rehearing  after  Setting 
Aside  Report  of  Referees. 

Where  a  subordinate  court  sets  aside  a  report  of 
referees  and  orders  a  rehearing:  because  dissatisfied 
with  the  finding  of  the  referees  upon  the  facts,  or 
because  in  the  opinion  of  the  court  the  justice  of 
the  case  require  a  fuller  hearing-,  this  court  will  not 
grant  a  mandamus  to  vacate  the  order  for  rehearing. 

It  seems,  however,  that  if  the  report  was  set  aside 
because  it  was  conceived  that  upon  the  facts  found 
by  the  referees  the  taw  was  against  the  plaintiff.  In 
whose  favor  the  report  was  made,  and  if  after  the 
intimation  of  such  opinion,  the  court  refused  upon 
the  application  of  the  plaintiff  to  render  judgment 
against  him,  so  that  he  might  bring  error,  this  court 
would  award  a  mandamus  requiring  the  prayer  of 
the  plaintiff  to  be  granted. 

Citations— 1  R.  8.,  308.  sec.  48,l2d  ed.:  12  Wend.  291 ; 
11  Wend.,  483 ;  6  T.  R.,  61 ;  7  T.  R.,  630 ;  2  Chit.,  250 ;  1 
Chit,  649  ;  2  Cow.,  479,  483  ;  Rule  75,  Sup.  Court. 

rPHISwasa  motion  for  a  mandamus,  to  the 
-L  Superior  Court  of  the  City  of  N.  Y..  com- 
manding them  to  vacate  a  rule  setting  aside  a 
report  of  referees;  or  to  render  judgment,  so 
that  the  relator  may  bring  a  writ  of  error. 

*An  action  of  assumpsit  was  brought  [*O!> 
by  the  relator,  a  broker  in  the  City  of  N.  Y., 
on  the  balance  of  an  account  for  disbursements 
and  brokerage  in  the  course  of  various  pur- 
chases and  sales  of  stocks  for  the  defendant, 
from  Nov.  18,  1833,  to  Feb.  10. 1834.  The  cause 
was  referred.  The  defense  set  up  was,  that  the 
purchases  by  the  broker  were  of  various  per- 
sons, who  at  the  time  did  not  hold  the  stock; 
and  therefore,  the  transactions  were  a  viola- 
tion of  the  Act  to  Prevent  Stock  Jobbing.  1 
R.  S.,  776.  The  referees  found,  and  so  report- 
ed specially,  that  the  stocks  were  all  pur- 
chased by  the  plaintiff  for  the  defendant,  at 
his  request;  that  they  were  deliverable  to  the 
plaintiff  on  certain  days  after  the  purchase's; 
that  the  plaintiff  was  ignorant  whether  the  sel- 
lers did  or  did  not  hold  the  stocks  at  the  days 
of  sale;  that  the  purchases  were  ratified  and 
accepted  by  the  defendant,  who  assented  to 
the  receiving  of  the  stocks,  and  the  payments 
for  them  by  the  plaintiff  for  the  defendant, 
when  the  periods  for  receiving  the  stocks  ar- 
rived, agreeably  to  the  contracts  of  sale;  and 
that  the  defendant  promised  to  pay  the  final 
account  of  $1,072.55,  for  which  sum,  with  in- 
terest, the  referees  reported  for  the  plaintiff. 
On  affidavits  made  in  behalf  of  the  defendant, 
stating  the  testimony,  and  answered  by  affida- 
vits on  the  side  of  the  plaintiff,  the  court  set 
aside  the  report.  The  relator  then  moved  the 
court  for  judgment  on  the  report  against  him- 
self, in  order  that  he  might  bring  a  writ  of  er- 
ror, which  was  also  denied. 

By  the  Court,  Cowen.  -/.  By  refusing  to  al- 
low an  entry  of  the  report  upon  the  record, 
and  then  to  give  judgment  against  the  rclatnr, 
as  hedesirecl,  which  would  have  been  the  prop- 
er course  in  order  to  a  writ  of  error.  I  infer  that 
the  court  below  were  dissatisfied  with  the  re- 
port in  point  of  fact.  1  K.  S..  80«.  sec.  4H.  '.id 
ed.;  12  Wend..  291;  Rule  75  of  Sup.  Court;  11 
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Wend.,  483.  They  thought,  perhaps,  that  the 
referees  ought  to  have  found  that  the  plaintiff's 
purchases  were  of  stock  not  held  at  the  time 
by  those  who  sold  to  him;  and  that  he  knew, 
or  had  reason  to  believe,  that  this  was  the  fact; 
in  short  that  the  whole  was  a  contrivance  be- 
tween him  and  the  defendant  to  evade  the  pro- 
7O*]  visions  *of  the  Act  against  Stock  Job- 
bing. For  this  purpose  it  became  their  duty  to 
look  into  the  facts  in  proof  before  the  referees 
as  presented  by  the  affidavits  of  both  parties. 
These  affidavits  are  somewhat  in  conflict  as  to 
material  facts.  The  affidavits  which  stated  the 
case  on  the  side  of  the  defendant,  certainly 
raised  a  suspicion  against  the  plaintiff,  that  he 
might  have  knowingly  embarked  in  the  trans- 
actions mentioned  in  the  accounts,  as  the  stock 
jobbing  agent  of  the  defendant;  and  the  court 
might  also  have  thought  that  these  affidavits, 
not  those  of  the  plaintiff,  gave  a  true  account 
of  the  matter.  It  may  be  they  were  not  satis- 
fied with  the  finding  of  the  referees  in  respect 
to  some  other  material  fact  in  the  case,  which 
they  desired  should  be  stated  differently  be- 
fore they  would  allow  the  report  to  go  upon 
the  record,  with  a  view  to  raise  the  questions 
of  law,  which  the  plaintiff  now  seeks  to  raise. 
I  am  not  prepared  to  say  that  they  might  not, 
iu  their  discretion,  send  the  cause  again  to  ref- 
erees, or  direct  a  trial  by  jury,  with  the  view  to 
a  more  full  development  of  the  facts;  and  for 
the  purposes  of  a  new  hearing  in  any  form  they 
must  first  set  aside  the  report. 

I  have  gone  through  with  the  affidavits,  and 
incline  to  think  that  I  should,  upon  the  evi- 
dence as  presented  by  them,  have  come  to  the 
same  conclusion  with  the  referees  as  to  the 
facts.  Sitting  on  an  original  review  of  this  re 
port,  therefore,  I  should  have  felt  myself  war- 
ranted in  taking  up  the  questions  of  law  pre- 
sented by  the  report.  The  case  stands  here, 
however,  on  a  different  footing.  On  motion 
for  a  mandamus,  if  there  appears  to  be  a  fair, 
indeed,  I  may  say  a  plausible  opening  for  an 
opposite  conclusion,  there  is  no  rule  of  law 
upon  which  I  can  say  to  the  court  below  that 
they  shall  not  adopt  it.  They  have  in  general, 
a  discretion  to  grant  or  withhold  a  new  trial  or 
a  rehearing  before  referees;  and  as  a  general 
rule,  therefore,  we  cannot  control  them  by 
mandamus.  That  they  have  acted  against  a 
strong  balance  of  testimony  is  not  enough.  The 
case  should  be  conclusive  against  them  in  point 
of  fact;  and  come  to  us  upon  a  mere  point  of 
law. 

71*]  *In  this  case  it  is  agreed  that  the  pur- 
chases by  the  plaintiff  were  all  made  on  time, 
and  the  plaintiff 's  clerk  and  nephew  swore  that 
it  was  not  usual  in  such  cases  for  the  seller  to 
own  the  stock  ;  and  according  to  the  defend- 
ant's account  of  the  case,  when  the  plaintiff's 
books  of  original  entry  were  called  for  with  a 
view  to  see  whether  the  plaintiff  owned  any  of 
the  stock,  they  were  withheld, though  the  clerk 
admitted  that  by  a  reference  to  them  it  might 
appear  whether  the  plaintiff  did  or  did  not  own 
the  stocks  himself.  It  is  certainly  not  extraor- 
dinary for  the  court  below  to  suppose  that  the 
sagacity  of  a  stock-broker  purchasing  on  time, 
ought  to  be  held  to  a  presumption  and  even  a 
knowledge  that  the  stock  was  not  owned  by 
the  purchaser,  especially  when  he  keeps  back 
those  books  which  it  is  understood  might  go 
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still  further  to  show  the  fact  one  way  or  the 
other.  There  are  some  other  circumstances 
which,  combined  with  these,  forbid  us  to  treat 
the  case  as  clear  and  conclusive  of  the  plaint- 
iff's innocence.  If  he  had  knowledge,  then 
whether  he  was  to  be  deemed  a  mere  agent  and 
lender  of  money  to  the  defendant,  and  as  such 
beyond  the  operation  of  the  Stock  Jobbing  Act, 
vide  Steers  v.  lM*hley,G  T.  R.,61,  Brown  v.  Tur- 
ner, 7  Id. ,  630,  is  a  question  which  need  not  be 
examined,  because  the  Superior  Court  may 
have  thought  it  should  be  taken,  when  it  is  ex- 
amined with  the  knowledge  of  the  plaintiff , not 
his  ignorance,  as  found  by  the  referees. 

In  the  case  before  us  the  referees  have  not 
even  found  the  fact  directly,  that  the  sellers 
did  not  own  the  stocks  at  the  time  of  the  sale 
to  the  plaintiff.  The  court,  perhaps,  thought 
they  ought  to  have  found  this;  or  that,  at  least, 
there  should  be  a  rehearing  upon  that  point. 
By  what  rule  of  law  am  I  to  estimate  the  force 
or  weight  of  circumstances  falling  on  the  mind? 
The  law  knows  no  standard  in  such  cases  be- 
yond the  mind  which  it  has  selected  to  weigh 
them.  Exparte  Morgan,  2  Chit.,  250;  King  v. 
The  Justice*  oj 'Worcestershire,  1  Chit.,  649.  It 
orders  the  court  to  set  aside  a  report  when  it  is 
against  the  weight  of  evidence. and  confides  the 
issue  whether  it  be  so  to  the  discretion  of  the 
judges.  It  is  not,  if  I  may  be  allowed  to  say 
so,  a  case  of  specific  gravity,  as  if  it  presented 
evidence *wh'ich  the  law  would  hold  con-  [*72 
elusive,  or  pronounce  to  be  prima  fade  suffi- 
cient; but  a  case  in  which  men  must  proceed 
without  scales  to  affix  a  weight  by  the  exercise 
of  their  reason.  A  mandamus  cannot  direct  the 
line  of  thought.  Where  the  law  leaves  that 
open  it  is  never  done.  Jurors  weighing  circum- 
stances by  which  to  measure  vindictive  dam- 
ages, or  even  on  trying  issues  of  life. are  famil- 
iar instances.  You  cannotin  mechanics  make 
two  clocks  go  alike.  With  what  propriety  then 
shall  the  law  go  into  the  region  of  metaphysics 
and  demand  that  men  shall  agree  in  certain  pre- 
scribed conclusions  from  premises  demanding 
the  exercise  of  human  judgment?  It  allows  an 
appeal  and  rehearing  by  other  men  in  certain 
cases;  but  a  mandamus  deals  in  matter  of  law.as 
exclusively  as  a  writ  of  error  or  certiorari.  Sup- 
pose the  court  below  had  granted  or  refused  a 
new  trial,  on  a  case  containing  the  facts  dis- 
closed by  these  affidavits;  it  is  abundantly  set- 
tled that  in  such  case  a  mandamus  shall  not  go 
because  we  may  think  the  court  has  mistaken 
the  weight  of  evidence.  Exparte  Baily.2  Cow., 
479,  483;  Exparte  Morgan,  2  Chit.,  250.  The 
same  rule  applies  where  they  have  set  aside  the 
report  of  referees. 

It  is  said  the  Superior  Court  acted  on  a  mere 
question  of  law,  as  presented  by  the  special  re- 
port. As  I  intimated  before,  that  does  not  ap- 
pear. Had  they  done  so,  recognizing  the  cor- 
rectness of  the  report  as  to  facts,  it  is  certainly 
very  surprising  they  should  have  refused  to  en- 
ter the  report  on  the  record  and  give  judgment 
upon  it,  so  that  the  party  might  bring  his  writ 
of  error.  I  must  intend  that  they  did  not  err 
in  a  matter  of  such  plain  duty  ;  but  that  they 
disagreed  with  the  referees  as  to  conclusions 
of  fact.  In  that  view  it  is  a  work  of  entire  su- 
pererogation for  me  to  examine  the  question 
argued,  which  is,  whether  an  innocent  agent  is 
within  the  Stock  Jobbing  Act;  or  whether  the 
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statute  be  not  confined  to  the  parties  in  inter- 
est, and  not  to  the  agent,  or  one  advancing 
money  to  others  for  the  purposes  of  stock  job- 
bing. 

Cited  In— 3  Abb.  Pr..  68. 


73*]  *THE  PEOPLE,  ex  rel.  STANTON, 

v. 
TIOGA  C.  P. 

.Seduction — Who  may  Maintain  Action  for — As- 
signment of  Right  to  Maintain  the  Action  Passes 
Right  to  Damages — Discharge  of  Judgment  by 
Nominal  Plaintiff— Remedy — Mandamus  De- 
nied. 

A  choso  In  action  for  a  tort  merely  personal.is  not 
assignable  so  that  a  court  of  law  will  protect  the  as- 
signee against  the  subsequent  fraudulent  discharge 
of  the  damages  recovered  in  a  suit  prosecuted  for 
such  tort,  although  the  tortfeasor  accept  the  dis- 
charge with  full  knowledge  of  the  assignment;  the 
remedy  of  the  assignee  is  by  action  against  the  as- 
signor for  breach  of  his  express  or  implied  under- 
taking not  to  do  anything  in  the  matter  to  prejudice 
the  assignee. 

Where  a  female  out  at  service  was  debauched, and 
the  person  with  whom  she  resided,  by  power  of  at- 
torney, authorized  her  step-father  to  prosecute  a 
suit  in  his  name  for  the  seduction,  saving  the  mas- 
t<T  harmless  from  all  damages,  costs  and  charges, 
but  not  declaring  that  the  fruits  of  the  suit  should 
In-long  to  the  step-father,  it  was  held,  that  the  in- 
strument was  sufficient  to  transfer  the  damages 
which  might  be  recovered  in  the  suit. 

Where  such  suit  was  prosecuted  and  a  recovery 
had.  and  the  nominal  plaintiff  acknowledged  satis- 
faction of  record.and  the  court  in  which  the  suit  was 
prosecuted  refused  to  vacate  the  entry  of  satisfac- 
tion, this  court  denied  a  mawlamu*  directing  a  va- 
calur :  holding  that  the  proper  remedy  was  by  ac- 
tion against  the  nominal  plaintiff. 

Citatlons-7  Ves..  28 ;  1  Cai.  Cas.,  15-17 :  12  Wend.. 
y.H,  aw;  2  Woodd.  Lect..  387;  Toinl.  Law  Dlct..Chose; 
Lilly  Abr.  Chose  in  Action;  1  Wins.  Ex'rs..  507-513 : 
2  Maule  &  S.,  408,  415  ;  1  Cooke,  B'k.  L.,  261 :  Ing.  In- 
solvency, 50;  1  Pet..  213.  218:  4  Serg.  &  R..  19,  28: 
2  Dall..  213;  2  Day.  293:  3  Day.  272:  1  Blackf ,  122;  2 
Sir..  1266 ;  1  L.I.  ll.i.vin ..  683 : 3  Keb.. 304: 3  J.  J. Marsh., 
11,13;  98enr.  &R..244;  13  Serg.  &  It.,  54. 

A  WRIT  of  alternative  mandamus  having  is- 
sued, commanding  the  Tioga  C.  P.  to  va- 
•cate  a  rule  between  Jesse  Thomas. plaintiff,  and 
James  Lounsberry,  defendant,  denying  a  mo 
tion  made  to  vacate  the  entry  of  satisfaction 
acknowledged  by  Thomas  ana  to  grant  the  mo- 
tion; the  C.  P.  returned,  that  at  the  July  Term. 
1836,  of  that  court,  Thomas  recovered  a  verdict 
•of  $550  damages  against  Lounsberry  in  an  ac- 
tion on  the  case  for  debauching  the  plaintiff's 
servant,  and  that  judgment  was  duly  satisfied 
of  record  on  a  satisfaction  piece  acknowledged 
by  him;  that  on  a  motion  made  to  vacate  the 
satisfaction,  it  appeared  that  Feb.  18, 1886,  the 
plaintiff  executed  a  sealed  power  of  attorney 
to  the  relator,  reciting  that  the  defendant  had 


NOT«.— 1.  Seduction— W ho  may  maintain  action 

for.  For  a  full  dlncuwion.  *c*<  Sargoant  v. ,  6 

Cow.,  105,  note.  See.  also.  Gillot  v.  Mead,  7  Wend.. 
!••.!.  note. 

2.  A**lgnmtnl  nf  action  fnr  a  tort  mertly  nfmonnL 
In  addition  t<>  the  abort  caae  of  People  v.  Tloga  (,'. 
P-weMcKccv.  Judd,  lilt.  T«aB:  Brooks  v.Han- 
fr.nl.  15  Abb.  Pr..  S44 ;  Hodjn-man  v.  W.  Ry.  Co..  7 
I'r..  4itt  :  I'ulviT  v.  Harris.  52  X.  V.,  73:  McGlln- 
.  ti\  v.  Hall.  5HM«-..  l.VJMJrantv.  Ludl.iw.  SOhloSt., 
1:  Norton  v.  Tuttle.  «0  III.,  130;  Llnton  v.  Hiirl.-v. 
UU  MOM..  353;  Comegyt  v.  VAMO,  26  U.  S.  (1  Pet.), 
103. 
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debauched  the  relator's  step  daughter  while  she 
resided  with  the  plaintiff,  and  that  she  had  re- 
turned home  to  the  house  of  the  relator,  where 
she  was  likely  to  occasion  him  additional  ex- 
pense and  trouble,  and  authorizing  the  relator 
to  prosecute  Lounsberry  in  the  plaintiff's  name 
— he,  the  relator,  to  keep  the  plaintiff  harmless 
from  all  damages,  costs  and  charges.  Of  the 
contents  of  this  paper, the  defendant  *had  [*74 
full  notice  before  the  verdict,  which  was  the 
fruit  of  the  prosecution  mentioned  in  the  power 
of  attorney.  Notwithstanding  this,  the  C.  P. 
denied  the  motion  to  vacate  the  satisfaction.  A 
motion  was  now  made  for  a  peremptory  man- 
damus. 

Mr.  M.  T.  Reynolds,  for  the  relator. 

Mr.  S.  Stevens,  contra. 

By  the  Court,  Co  wen,  J.   The  questions  are: 

1.  Whether,  admitting  this  claim  for  the  wrong 
done  to  Thomas  to  be  assignable,  the  sealed  in- 
strument was  operative  as  an  assignment;  and 

2.  If  so,  whether  such  a  claim  be  assignable. 
Looking  at  the  facts  recited  in  the  power  of 

attorney  and  the  provisions  to  save  Thomas 
harmless,  no  one  can  doubt  that  the  object  and 
intent  of  the  power  of  attorney  was  to  assign 
all  Thomas'  interest  to  Stanton,  the  relator,  to 
whom  in  conscience  it  belonged.  He  was  the 
real  sufferer,  and  the  plaintiff  did  a  just  and 
generous  act  in  giving  such  a  power.  No  two 
persons  can  understand  it  in  different  ways.  It 
says:  "  Because  the  defendant  has  probably 
brought  disgrace  upon  the  relator,  with  prob- 
able expense,  I  empower  him  to  prosecute  in 
my  name, at  his  own  expense.  Witness  my  hand 
and  seal."  This  is  but  another  mode  of  saying, 
under  seal:  "You  may  receive  to  your  own  use 
the  avails  of  the  suit  as  an  indemnity  for  your 
moral  injury,"  etc.  The  words:  "I  do  hereby 
authorize  him  to  prosecute  in  my  name,"  when 
viewed  in  connection  with  the  reason  and  mo- 
tives, and  at  whose  expense,  are  equivalent  to 
a  covenant  that  the  assignee  might  prosecute 
availably  to  himself.  It  is  like  an  irrevocable 
power  of  attorney,  which,  in  the  case  of  an  or- 
dinary chose  in  action  operates  as  an  assign- 
ment, and  a  power  of  attorney  for  a  considera- 
tion is  irrevocable.  Per  Ld.  Eldon,  in  liroinley 
v.  Holland.  7  Ves.,  28;  per  Kent,  ./.,  in  Bergen 
v.  Bennett,  1  Cai.  Cas.,  15-17.  The  costs,  lime 
and  other  charges  of  such  a  prosecution  were, 
it  seems,  actually  incurred  by  Stanton.  They 
are  many  times  very  great  in  this  kind  of  ac- 
tion; at  any  rate,  they  make  a  valuable  in  ad- 
dition to  the  moral  consideration,  *no  [*75 
matter  what  tue  amount.  Suppose  the  paper 
had  said,  "in  consideration  of  one  dollar  to  be 
paid,"  which  hud  been  afterward!  advanced. 
The  slightest  consideration  is  sufficient,  either 
of  benefit  to  the  assignor  or  damage  to  the  as- 
signee. Surely,  something  more  than  the  mere 
burden  of  a  s'uit  for  Thomas'  benefit  was  in- 
tended. The  contrary  would  be  a  very  absurd 
construction.  Suppose  Stanton  had  got  the 
money. could  Thomas  have  recovered  it  of  him? 
I  should  think  not  a  cent  of  it. 

I  regret  to  think,  however,  tlmt  the  relator 
has  mistaken  his  remedy,  in  moving  to  vacate 
the  satisfaction  entered  upon  the  record.  Gard- 
ner v.  Adam».  12  Wend  ,  2»7.  2J»».  is  cited  and 
relied  upon  by  the  counsel  for  the  defendants; 
but  the  question  is  not  whether  this  demand  be 
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transferable  so  as  to  pass  the  legal  right.  Mat- 
ters in  action  are  never  so  transferable,  unless 
they  arise  on  certain  commercial  instruments. 
As  a  general  rule,  however,  a  chose  in  action  is 
said  to  be  assignable  in  equity  ;  and  when  as 
signed  with  notice  to  the  person  from  whom 
it  is  due.  courts  of  law  protect  the  assignee 
against  all  prejudice  from  the  acts  of  the  as- 
signor. 

Chose  in  action,  taken  in  its  broadest  latitude, 
comprehends  not  only  a  demand  arising  on 
contract,  but  also  on  wrong  or  injury  to  the 
property  or  person.  2Woodd.  Lect.,387;Toml. 
L.  Die.,  Chose  ;  Lilly  Abr.,  Chose  in  Action. 
But  for  the  purposes  of  any  sort  of  assigment, 
legal  or  equitable,  I  can  nowhere  find  that  the 
term  has  ever  been  carried  beyond  a  claim  due 
either  on  contract,  or  such  whereby  some  spe- 
cial damage  has  arisen  to  the  estate  of  the 
assignor.  Executors  at  law  take  every  thing  be 
longing  to  their  testator  which  can  be  consid- 
ered as  property,  or  form  the  subject  of  deal- 
ing in  any  way.  By  the  equitable  construction 
of  a  statute,  they  shall  take  rights  of  suit  for 
such  injuries  to  the  testator's  personal  proper- 
ty as  render  it  less  valuable  to  the  executor.  1 
Wms.  Ex.,  507-513.  Their  right  to  all  demands 
arising  on  contract,  especially,  is  very  com- 
prehensive; and  yet,  even  they  cannot  sue  for 
the  breach  of  a  marriage  promise  made  to  their 
testator,  where  no  special  damage  is  alleged, 
76*]  because  the  claim  is  in  nature  *of  a  per- 
sonal wrong.  Chamberlain  v.  Williamson, 
Maule  &  S.,  408,  415.  Ld.  Ellen  borough  there 
said,  if  such  an  action  were  maintainable  by 
the  executors,  every  action  founded  on  an  im- 
plied promise  to  the  testator,  where  the  dam- 
age subsists  in  his  personal  suffering,  would 
also  be  maintainable;  and  among  them,  for  all 
injuries  affecting  the  life  and  health  of  the 
deceased,  all  such  as  arise  out  of  the  unskillful- 
ness  of  medical  practitioners,  and  the  impris- 
onment of  the  party  brought  on  by  the  negli- 
gence of  his  attorney,  etc. 

The  object  and  policy  of  the  law  is,  that  exec- 
utors and  administrators  should  take  as  far  as 
possible  everything  wearing  the  semblance  of 
personal  property  in  the  testator  or  intestate,  as 
a  part  of  the  assets  or  fund  to  pay  debts.  The 
same  object  is  aimed  at  by  bankrupt  and  in- 
solvent Acts,  which  declare  what  shall  pass  to 
commissioners,  trustees  and  assignees.  Such 
statutes  are  very  broad  in  their  terms.  "  Es- 
tate "or  "  effects  "  is  used  in  the  English  stat- 
ute. 1  Cooke,  Bank.  Law,  261;  Property,  real, 
personal  and  mixed,  in  that  of  Pa.,  Ingr.  In- 
solvency, 50  ;  and  all  the  estate,  real  and  per- 
sonal, of  every  nature  and  description,  in  the 
Bankrupt  Law  of  the  U.  S.,  1  Pet.,  218.  Yet 
I  have  not  been  able  to  find  any  case  in  England 
which,  in  respect  to  personal  estate,  has  given 
the  assignees  a  greater  right  than  would  go  to 
an  executor;  none  which  vests  in  them  a  right 
of  action  for  a  personal  tort,  or  indeed  any  oth- 
er mere  tort,  while  there  are  several  cases  in 
Pa.  which  deny  that  such  a  right  will  pass.  In 
Somner  v.  Wilt',  ±  Serg.  &  R,  19,  28,  the  claim 
was  for  an  abuse  of  legal  process  against  the 
plaintiff's  goods.  Duncan,  «/.,  said  the  claim 
was  neither  estate,  credit  nor  effects.  The  ac- 
tion is  personal,  and  would  die  with  the  per- 
son. In  North  v.  Turner,  9  Serg.  &  R.,  244,  a 
trespass  de  bonis  asportatis  was  put  by  the  court 
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as  an  exception,  because  it  affected  the  bank- 
rupt's property,  and  was,  therefore,  separable- 
from  the  person.  But  not  so  says  Gibson,  J.,. 
as  to  slander,  assault  and  battery,  criminal  con- 
versation, etc. ;  and  this  was  afterwards  held 
of  a  claim  for  a  malicious  and  excessive  dis- 
tress. O'Donnett  v.  Seybert,  13  Serg.  &  R.,  54. 
*In  the  last  two  cases,  the  court  appear  [*77 
to  measure  the  assignable  rights  which  pass  to 
executors,  and  those  which  go  to  assignees  of 
insolvents  by  the  same  rule.  In  the  last  case, 
Duncan,  J.,  instances  that  of  an  action  on  & 
penal  statute  which  does  not  survive.  So  of  en- 
action on  the  case  for  a  deceit.  Shoemaker  v. 
Keely,  2  Dall.,  213. 

It  has  been  denied  under  the  Bankrupt  Law 
of  the  U.  S.  that  even  a  right  to  trespass  de 
bonis  asportatis  will  pass.     Hempstead  v.  Bird, 
2  Day,  293;  S.  C.,  3  Id.,  272.  Speaking  on  the 
same  subject  in  Comegys  v.  Vaase,  1  Pet..  213, 
Story,  J.,  says:  "In  general,  it  may  be  affirmed 
that  mere  personal  torts  which  die  with  the 
party,  and  do  not  survive  to  his  personal  rep- 
resentatives, are  not  capable  of  passing  by  as- 
signment."    Gardner  v.  Adams,  before  men- 
tioned, merely  declares  that  a  tort  is  not  as- 
signable so  as  to  warrant  an  action  in  the  name 
of  the  assignee.    But  the  cases  in  respect  to- 
executors  and  insolvent  assignees,  aud  the  like, 
certainly  go  very  far  to  direct  what  we  are  to 
consider  matter  of  property  or  estate,  so  far 
that  it  can  be  touched  by  a  contract  and  made- 
a  subject  of  transfer  between  parties  in  any 
way,  at  law  or  in  equity.     If  the  right  be  not 
so  entirely  personal,  that  a  man  cannot  by  any 
contract  place  it  beyond  his  control,  it  is  as- 
signable under  the  statutes  of  insolvency,  or 
will  on  his  death  pass  to  his  executors.     The 
reason  is  because  it  makes  a  part  of  his  estate, 
it  is  matter  of  property,  and  as  such  it  is  in  its 
nature  assignable.     On  the  contrary,  if  it  be 
strictly  personal,  it  is  beyond  the  reach  of  con- 
tract; in  the  same  sense  we  say  of  many  rights, 
they  are  inalienable.     No  one  would  pretend 
that  a  man's  person  could  be  specifically  af- 
fected by  contract,  though  he  should  bind  him- 
self by  indenture,  equity  could  not  enforce  the- 
agreement.   Mary  Clark's  case.  1  Blackf.,  122. 
So  of  a  man's  absolute  personal  rights  in  gen- 
eral, as,  his  claim  to  safety  from  violence,  and 
his  relative  rights  as  a  husband,  a  father,a  mas- 
ter, a  trustee,  etc.     These,  though  professedly 
aliened  in  the  strongest  terms,  cannot  be  spe- 
cifically bound.     Neither  law  nor  equity  will 
recognize  the  transfer.     A  claim  of  damages 
for  a  violation  of  any  of  these  or  the  like  rights 
appears,  upon  the  authorities,  *to  come  [*78- 
within  the  same  rule  as  being  correlatively  of 
the  same  nature.     Such,  clearly,  was  the  case 
at  bar.  The  injury  done  to  Thomas  was  a  vio- 
lation of  his  rights  as  a  master.     Even  had  his 
servant  been  bound  by  indenture,  she  could 
not  have  been  assigned  ;  and  bad  he  died,  the 
indenture  would  have  been  void,  Baxter  v. 
Surfield,  2  Str.,  1266  ;  though  a  contract  that 
she  should  serve  another  would  doubtless  have 
bound  him  personally.     Looking  at  the  cases 
and  at  legal  analogies,  it  appears  to  me  the 
same  distinction  must  prevail  here.    In  CaMer- 
v.  Eccles,  1  Ld.  Reym.,  683,  it  was  held  that 
;hough  the  assignment  of  an  apprentice  was 
void  as  such,  yet  it  operated  as  a  covenant  by 
the  first  master  that  the  apprentice  should  serve- 
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the  second,  on  which  a  suit  would  lie.  This 
very  distinction  was  taken  in  respect  to  a  tort 
in  Deering  v.  Farrington,  3  Keb.,  304.  The  de- 
fendant sold  to  the  plaintiffs  £500,  part  of  the 
loss  by  firing  a  ship,  which  should  be  recov- 
ered against  any  person,  and  held  that  though 
this  could  not  operate  by  way  of  assignment, 
yet  the  defendant  having  got  the  money  him- 
self, he  was  liable  to  the  plaintiff  on  an  im- 
plied covenant.  Hales,  Ch.  J.,  said  the  assign- 
ment did  not  transfer  the  duty,  but  was  a  con- 
tract to  transfer  the  benefit;  and  the  law  makes 
a  covenant  wherever  the  party  will  contravene 
his  agreement  by  deed.  This  was  not  exactly 
a  personal  injury.  The  courts  at  this  day 
might,  as  it  respected  property  hold  such  a 
claim  assignable  in  equity;  but  the  case  shows 
the  principle  which  is  still  applicable  to  per- 
sonal wrongs. 

A  right  to  reclaim  money  paid  on  an  usur- 
ious consideration  has  been  held  assignable. 
Breckenridge  v.  Churchill,  3  J.  J.  Marsh.,  11, 
13:  and  in  North  v.  Turner,  9  Serg.  &  R.,  244, 
it  was  decided  that  a  claim  for  a  trespass  com- 
mitted by  taking  and  convening  personal  prop- 
erty, as  it  would  pass  to  an  executor,  might  be 
assigned  in  equity,  so  as  to  be  bound  specific- 
ally; though  it  was  conceded  that  injustice 
strictly  personal  could  not.  This  case,  it  ap- 
pears to  me,  goes  the  utmost  length  which  can 
be  allowed  in  the  doctrine  of  equitable  assign- 
ability.  Assignments  of  personal  injuries  must 
still  be  regarded  as  mere  covenants  or  prom 
ises,  which  we  cannot  directly  protect  against 
7O]  the  interference  *of  the  immediate  party, 
though  the  defendant  have  full  notice  of  the 
effort  to  assign.  If  the  person  professing  to 
assign  will  do  prejudice  to  the  right,  by  extin 
guishing  or  impairing  it,  the  party  with  whom 
he  deals  must  be  left  to  his  action  for  damages, 
according  to  the  nature  of  the  undertaking.  If 
it  be  undersea!,  then  he  must  bring  covenant, 
as  was  held  in  Deering  v.  Farrington;  if  with- 
out seal,  then  antumpxit. 

Motion  denied,  but  without  costs. 

Disapproved— 8  How.  Pr..  1«2. 

Commented  on  and  explained— 89  N.  Y..  518,  519. 

Cited  in-24  Wend..  71 :  4  Hill..  641 ;  5  N.  Y..  347 : 12 
N.  Y.,  625,  627 :  13  N.  Y..  334  ;  19  N.  Y..  29 ;  52  N.  Y., 
75:  71  N.  Y..  450(27  Am.  Ken.,  7H):  17  Hun.  390;  18 
Bnrb.,510:  22  Barb..  112:  28  Barb  ,  607  ;  34  Barb.,  63; 
»i  Hurt)..  27.") :  :JH  Barb.,  ~M  ;  *t  Harb.,  60,  61 :  45  Barb., 
668 :  62  Barb.,  500,  503.  504,  508.  507 :  7  How.  Pr.,  4»4 ; 
II  How.  Pr..  99:  16  How.  Pr..  27»:  30  How.  Pr..  887: 
2  Abb.  Pr.,  174:  3  Abb.  Pr..  37:  12  Abb.  Pr.,  278  :  4 
Duer.  78,  662 :  45  Super.,  59  ;  3  E.  D.  8.,  250 ;  4  E.  D. 
8..  3rt5  :  Co.  ft.  N.  3.,  312 :  1  Allen,  572 ;  34  \Vls  .  163  ; 
14  Minn.,  149 ;  35  Am.  Dec.  598 ;  28  Am.  Rep.,  531  (43 
Wia.,  32). 


THE  PEOPLE,  exrel.  LCTIIEB. 

». 
ONONDAGA  C.  P. 

Removal  of  Property  by  Drfendnnt  after  I^ery — 
New  Execution  for  Benefit  of  the,  Sheriff. 

Where  a  defendant  In  an  execution,  with  w%om 
prt>|>erty  is  left  after  a  levy,  removes  the  property 
from  the  county  and  the  sheriff  If  made  liable  for 
the  amount,  the  court  on  notice  t"  the  defendant 
will  permit  a  new  execution  for  the  benefit  of  the 
sheriff  to  Issue  and  be  levied  upon  the  rral  estate  of 
the  defendant,  savlntr.  however,  the  rlirhts  of  subse- 
quent Incuinhmncer*,  attaching  after  the  removal 
of  the  personal  property. 

Citation— 6  Wend.,  563. 
WKNU.  19. 


MANDAMUS.  Luther,  a  deputy-sheriff  of 
Onondaga  Co.,  by  virtue  of  an  execution 
in  favor  of  Lightbody  and  Wright  against  one 
Marshall,  levied  upon  personal  property  in  the 
possession  of  the  defendant  to  an  amount  suffi- 
cient to  satisfy  the  execution,  but  left  the 
property  in  the  possession  of  Marshall.  The 
levy  was  made  in  Feb. ,  1832.  In  May  following- 
Marshall  removed  the  property  from  the 
county.  The  sheriff  of  Onondaga  was  attached 
and  ordered  to  pay  the  amount  of  the  execu- 
tion. Luther  paid  the  amount,  procured  an 
assignment  of  the  judgment,  and  on  notice  to- 
Marshall  obtained  leave  from  the  Onondaga  C. 
P.  to  issue  an  execution  thereon,  which  was- 
levied  on  the  real  estate  of  Marshall.  In  May, 
1833,  Baldwin  and  Brewster  obtained  a  judg- 
ment in  this  court  against  Marshall  on  which 
they  sold  his  real  estate,  becoming  themselves 
the  purchasers,  and  thereupon  obtained  from 
the  Onondaga  C.  P.  an  order  for  a  perpetual 
stay  of  the  execution  issued  for  the  benefit  of 
Luther  as  to  the  real  estate  purchased  by  them. 
This  order  was  obtained  on  notice  to  Luther, 
who  *now  moved  for  a  mandamus  re-  [*8O* 
quiring  the  C.  P.  to  vacate  the  order  for  a  per- 
petual stay. 

Mr.  S.  Stevens,  for  the  relator. 
Mr.  W.  I.  Dodge,  contra. 

By  the  Court,  Cowen,  J.  The  court  below 
allowed  Luther  to  come  and  be  subrogated  in 
the  place  of  the  plaintiff  as  against  Marshall 
the  defendant,  but  not  as  against  the  pur- 
chasers of  his  real  estate  on  subsequent  judg- 
ments and  executions.  I  think  they  had  a  right 
to  do  so  in  their  discretion.  The  levy  by  Lu- 
ther, although  Marshall  subtracted  the  prop- 
erty before  Baldwin  and  Brewster  got  their 
judgments,  might  well  have  induced  them  to 
suppose  that  the  first  judgment  was  satisfied, 
and  led  them  on  in  their  own  suits  to  expense 
and  trouble.  All  this  was,  very  likely,  in  con- 
sequence of  Luther's  neglect.  He  levied  on 
personal  property,  which  was  prima  facie  a 
satisfaction.  He  was  careless  in  not  keeping  it, 
and  in  leaving  it  with  Marshall.  I  think  this 
case  is  within  the  principle  of  Wood  v.  Torrey, 
6  Wend.,  562,  and,  therefore,  the  motion  must 
be  denied,  with  co*t*  to  be  paid  by  the  relator. 

DlstlnKui8hed-16  W.  Va-,  642,  643. 
Cited  in-1  Sundf.  Ch.,  197  :  1  Hilt.,  588. 


RICHARDSON  r.  McDOUGALL. 

Sale  under  Execution — Refunding  the  Value  to 
Third  Person — Second  Execution  irithmit 
iMive  of  Court — fractice — Notice  of  liule  to 
Plead—  Rental  of  Judgment  by  Scire  Facia*. 

Where  a  plaintiff  In  an  execution  is  compelled,  by 
a  judgment  rendered  airaliiHt  him,  to  refund  to  a 
third  person  the  value  of  a  portion  of  the  pro|>erty 
sold  under  the  execution,  he  may.  without  previous 
leave  of  the  Court.  Issue  a  second  execution  for  the 
amount  so  refunded. 

Where  not l<i •  of  retainer  to  defend  a  suit  Is  re- 
ceived, and  notice  of  the  rule  to  plead  ha*  not  been 
served  upon  the  defendant  personally,  not  lee  of  the 
rule  must  bo  served  on  the  defendant's  attorney. 

When-  a  Judgment  ha*  bc«  n  revived  by  tcirc 
facia*  and  an  execution  subsequently  IHWIICS,  the  re- 
vival must.  It  seems,  be  Mated  In  the  execution. 
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Citations— 2  R.  8.,  480,  sees.  18.  22,  2d  ed.;  Rule  19; 
1  Bing.,  133;  1  Roll.  Abr..  900;  Execution,  Q;  2Dunl., 
1085.  i 

ASCIRE  FACIAS  quare  executionem  non 
having  been  issued  in  this  cause  and  duly 
returned,  the  plaintiff  entered  a  rule  to  plead 
and  posted  notice  of  the  same  in  the  clerk's 
office.  After  the  entry  of  the  rule,  but  on  the 
81*]  same  day,  the  plaintiff's  *attorney  was 
served  with  notice  from  an  attorney  that  he 
was  retained  to  defend  the  suit  on  the  scire 
facia*.  The  plaintiff's  attorney,  disregarding 
the  notice  of  retainer,  entered  the  defendant's 
default  for  not  pleading,  and  then,  without  en- 
tering any  rule  for  judgment  or  filing  a  judg- 
ment roll,  issued  an  execution  on  the  original 
judgment.  On  these  facts  a  motion  was  made 
to  set  aside  the  default  and  the  execution.  The 
motion  was  opposed  on  the  ground  that  a  pre- 
vious execution  had  been  issued  on  which  per- 
sonal property  was  sold  to  an  amount  sufficient 
to  satisfy  it,  but  that  the  plaintiff  had  been 
compelled  by  a  judgment  at  law  to  refund  to  a 
third  person  $42,  the  proceeds  of  a  horse  sold, 
and  that  amount  only  had  been  directed  to  be 
levied  upon  the  second  execution. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court.  Cowen,  J.  The  proceedings 
of  the  plaintiff,  after  the  rule  to  plead  on  the 
sci.  fa.  as  far  as  he  went,  were  not  regular.  No 
declaration  was  necessary ;  the  sci.  fa.  was 
itself  a  declaration,  2  R.  S.,  480,  sec.  22,  2d 
ed. ;  but  notice  should  have  been  served  on  the 
defendant's  attorney  of  the  rule  to  plead,  he 
having  given  notice  of  retainer  before  the  de- 
fault for  not  pleading  was  entered.  Id.,  480, 
sec.  18  ;  Rule  19.  No  rule  for  judgment  was 
taken,  nor  any  judgment  roll  made  out.  The 
plaintiff  does  not  pretend  that  the  proceedings 
on  the  sci.  fa.  can  help  him,  but  he  claims  the 
right  to  take  an  execution  of  course  on  the 
ground  that  he  had  before  issued  one  which 
was  partially  executed,  but  failed  in  complete 
effect.  If  this  be  so,  the  mere  pendency  of  a 
id.  fa.  ought  not  to  prejudice  the  right.  It  is 
said  the  fi.  fa.  does  not  refer  to  and  profess  to 
be  founded  on  a  judgment  in  the  suit  by  sci. 
fa.  That  would,  it  is  true,  be  necessary,  had 
judgment  been  taken,  although  the  sci.  fa. 
were  entirely  supererogatory.  "This  was  held 
in  Davis  v.  Norton,  1  Bing.,  133,  and  1  Roll. 
Abr.,  900  ;  Execution,  Q,  is  no  more  than  that. 
82*]  *It  is  not  denied  that  the  execution 
might  well  have  issued  had  it  not  been  for  the 
*ci.  fa.  Indeed  this  is  admitted.  No  point  is 
made  against  the  form  of  the  execution,  except 
that  it  should  not  have  issued  on  the  original 
judgment.  One  ft.  fa.  having  before  issued,  a 
second  was  regular  without  any  sci.  fa.  2 
Dunl.,1085,  and  authorities  cited.  Perhaps  the 
second  ft.  fa.  should  have  been  special,  reciting 
a  partial  payment  of  the  first ;  but  that  is  not 
mooted,  and  we  might,  if  it  had  been,  allow 
the  plaintiff  to  amend. 

The  motion  to  set  aside  the  default  and  subse- 
quent proceedings  must  be  granted ;  but  the  mo- 
tion to  set  aside  the  fi.  fa.  is  denied.  No  costs  are 
given  on  either  side. 

Cited  in— 3  Barb.  Ch.,  588 ;  16  Minn.,  16 ;  49  Am. 
Dec.,  214. 
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WILLINK  ET  AL.  v.  RECKLE. 

THE  SAME  v.  FULTON. 

THE  SAME  v.  BINGHAM. 

Taxation  of  Costs — Affidavit  of  Attendance  of 
Witnesses. 

On  motion  for  judgment  as  in  case  of  nonsuit,  but 
one  set  of  papers  is  taxable  where  there  are  two  or 
more  causes  between  the  same  parties  prosecuted 
and  defended  by  the  same  attorneys ;  and  this  rule 
must  be  observed  by  the  taxing  officer  without  spe- 
cial directions  in  the  order  under  which  the  taxation 
is  had. 

In  the  affidavit  of  the  attendance  of  witnesses  it  is 
not  necessary  in  the  first  instance  to  state  their  ma- 
teriality. The  affidavit  need  not  be  made  by  the  par- 
ty or  his  attorney. 

Siibjxi'im,  ticket  and  attendance  of  witness  is 
chargeable  in  each  cause,  although  the  same  witness 
is  subpoenaed  in  several  causes  at  the  suit  of  the  same 
plaintiff. 

Citations -4  Cow.,  532;  1  Wend.,  69;  2  R.  S.,  544,  2d 
ed..  sec.  7  ;  1  Binn..  46 ;  3  Feates,  558 ;  1  W.  Bl.,  38 ;  4 
Carr.  &  P.,  218  ;  1  Carr.  &  P..  321. 

EE-TAXATION  of  costs.  On  a  motion  for 
judgment  as  in  case  of  nonsuit,  the  plaint- 
iffs obtained  leave  to  stipulate,  on  payment  of 
costs,  for  not  trying  the  causes  pursuant  to  no- 
tice, and  costs  of  motion.  Two  of  •  the  suits 
were  defended  by  a  firm  composed  of  two  at- 
torneys, and  the  third  by  another  attorney. 
The  taxing  officer  allowed  full  sets  of  papers 
in  each  cause  on  the  motion  for  judgment  as  in 
case  of  nonsuit,  because  the  order  of  the  court 
did  not  restrict  the  taxation  to  one  set.  He  also 
allowed  an  affidavit  of  attendance  of  witnesses 
*in  each  cause,  although  but  one  affida-  [*83 
vit  was  made.  So  he  allowed  a  subpcena.sub- 
posna  ticket  and  attendance  of  witnesses  in  each 
cause,  although  the  same  witnesses  were  sub- 
poenaed in  each  cause.  A  motion  for  re-taxa- 
tion was  made. 

By  the  Court,  Cowen,  J.  The  attorneys  on 
record  not  being  the  same  on  both  sides  in  the 
last  as  in  the  first  two  causes,  several  sets  of 
papers  throughout  were  proper  if  not  necessary; 
one  in  the  name  of  Messrs.  Hawley  &  Sill, and 
the  other  in  that  of  Mr.  Hudson.  Although  by 
arrangement  the  firm  of  Barker,  Hawley  &  Sill 
conducted  all  three  of  the  motions  in  their  own 
office,  where  the  writing  was  done,  they  were 
bound  to  give  notices  in  the  names  of  the  at- 
torneys on  record,  who  were  also  better  quali- 
fied to  speak  by  affidavit  to  various  matters  in 
their  own  causes.  The  material  facts  were  also 
different,  and  very  properly  proved  by  differ- 
ent deponents.  The  taxing  officer  was,  there- 
fore, authorized  to  allow  two  sets  of  papers  for 
the  motions,  but  not  three.  In  two  out  of  the 
three  causes  the  attorneys  for  both  parties  were 
the  same  ;  all  the  facts  material  to  the  motions 
were  the  same,  and  were  proved  by  the  same 
deponent.  Where  this  is  so  the  presumption 
is  against  the  necessity  of  going  through  with 
the^ame  details  at  full  length  for  such  motions 
in  each  cause.  The  case  appears  to  present  the 
precise  conjuncture  of  circumstances  which 
occurred  in  Jackson  v.  Clark,  4  Cow... 532, 
wherein  this  court  said  that  hereafter  only  one 
set  of  papers  would  be  allowed.  Something 
like  the  same  reason  applies  to  the  affidavits  of 
the  attendance  of  witnesses.  Being  the  same 
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in  each  of  the  two  causes,  for  the  same  time, 
and  their  attendance  proved  by  the  same  de- 
ponent, two  affidavits  do  not  appear  affirma- 
tively to  have  been  necessary.  Prima  fade, 
however,  each  cause  is  to  proceed  by  itself,  on 
its  own  independent  papers.  Even  in  the  case 
•cited,  the  court  did  not  declare  the  charges  il- 
legal nor  idle,  but  merely  gave  prospective  di- 
rections for  taxation  applicable  to  precisely 
similar  cases.  The  directions  were  in  nature 
84*]  *of  a  new  general  rule  of  practice,  and 
were  declared  to  be  so. 

We  think  that  rule  should  not  be  extended 
by  the  taxing  officer  to  other  papers  in  different 
-causes.without  further  directions;  but  the  case 
•cited  was  intended  as  a  general  direction  to  him 
for  the  taxation  of  costs  where  there  are  pre- 
cisely concurrent  motions  made  for  judgment 
as  in  case  of  nonsuit.  He  was  wrong,  there- 
fore, in  supposing  that  the  rule  is  not  to  be  ap 
plied  unless  the  court  give  direction  at  the  time 
of  each  motion  as  it  arises.  Since  Jackson  v. 
Clark,  he  should  regard  the  multiplication  of 
papers,  in  the  class  of  motions  there  spoken  of, 
as  primafade  unnecessary.  In  other  cases  the 
presumption  is  reversed,  and  generally  stands 
until  it  appears  that  in  truth  but  one  set  of  pa- 
pers was  prepared  and  used  in  several  causes. 
Jackson  v.  Hoagland,  1  Wend.,  69. 

It  is  objected  that  the  attendance  of  witnesses, 
in  two  of  the  causes,  was  not  duly  proved  by 
the  affidavit  of  Fulton,  a  third  person  ;  but  the 
affidavit  neither  of  the  attorney  nor  party  is  es- 
sential. Attendance  of  the  witnesses  alone  is  pri- 
ma  facie  sufficient.  Their  materiality  need  not 
be  shown  in  the  first  instance, nor  till  the  oppo- 
site side  shall  have  raised  a  suspicion  that  they 
were  subpoenaed  or  otherwise  called  in  for  the 
mere  purpose  of  swelling  the  bill.  2  R.  S.,544, 
3d  ed..  sec.  7  ;  De  BennemUe  v.  De  Benneville,  1 
Binn.,  46  ;  8.  C.,3  Yeates,  559. 

When  it  appears  that  witnesses  attend  or  pro- 
fessional services  are  performed  in  the  course 
of  a  cause,  the  law  calls  upon  the  taxing  officer 
to  presume  that  these  things  were  done  in  good 
faith  till  the  contrary  be  shown;  and  such  pre- 
sumption should  prevail  till  he  sees  a  case 
wherein  counsel  plainly  ought  not  to  advise  the 
expense,  or  one  wherein  it  was  obviously  un- 
necessary. These  and  the  like  are  things  upon 
which  he  may  pass  judicially  according  to  the 
circumstances;  and  when  the  expense  incurred, 
either  in  itself  or  its  amount,  is  so  palpably  un- 
necessary as  to  warrant  his  belief  that  it  was 
for  the  sake  of  costs,  and  not  for  the  purpose 
of  furthering  the  cause  of  the  client,  then,  but 
not  till  then,  he  is  to  overrule  it  as  a  simulated 
item. 

85*]  *There  was  no  foundation  laid  for  con- 
fining the  fees  for  subpoenas,  tickets  and  at- 
tendance of  witnesses  to  a  single  cause.  These 
items  having  their  foundation  in  actual  per- 
formance and  attendance  were  plainly  proper. 
Jarkton  v.  Hoagland,  1  Wend..  69.  Had  not 
the  witnesses  been  subpoenaed  in  all  the  causes, 
the  trial  of  two  would  have  released  them  from 
further  attendance  on  the  third  .  and  HO  ax  to 
two  had  they  been  summoned  in  but  one.  They 
were  entitled  to  fecit  in  each  cause,  not  only  for 

¥'inir  and  returning  but  for  actual  attendance. 
hfir  appearance  or  continuance  in  respect  to 
any  one  cause  could  not  have  been  coerced  short 
of  an  actual  tender  of  fee*  in  that ;  and  it  is 
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many  times  the  height  of  imprudence  to  rely 
on  attendance  in  one  cause  as  sufficient  for 
another.  You  cannot  compel  a  witness  to  tes- 
tify in  a  civil  cause  till  he  has  been  actually 
served  with  a  subpo?na,  even  though  he  be 
present  and  called  in  open  court,  Btiwle*  v. 
Johnson,  1  W.  Bl. ,  36  ;  though  it  would  be 
otherwise  in  a  proceeding  by  indictment.  King 
v.  Sadler,  4  Carr.  &  P.,  218;  King  v.  Cooke,  1 
Id.,  321. 

Applying  to  these  bills  the  general  principles 
of  taxation,  and  the  cases  which  have  been  de- 
cided upon  them,  I  think  the  taxation  must 
stand  affirmed  throughout,  except  as  to  one  set 
of  papers  in  the  motions  for  judgment  as  in  case 
of  nonsuit.  This  must  be  deducted  from  the 
bill  either  in  FuUon'»  or  Reekie's  cause. 

Cited  in— 24  Wend.,  Ill ;  12  How.  Pr..  448 ;  15  How. 
Pr..  318 ;  18  How.  Pr..  168 ;  5  McLean,  305.  • 


McCOUN  &  SHERMAN 


ROWLEY  &  BULKLEY. 

Order  of  Reference. 

An  order  of  reference  cannot  regularly  be  made 
by  a  circuit  judge  at  a  circuit  court  holden  by  him, 
unless  both  parties  be  present,  or  on  reasonable  no- 
tice to  the  absent  party. 

MOTION  to  set  aside  an  order  of  reference 
made  at  the  circuit.  The  cause  was  no- 
ticed for  trial  and  was  on  the  circuit  calendar; 
before  it  was  reached  in  the  regular  order  of 
calling  the  calendar,  on  the  ex  parte  application 
of  the  plaintiffs  and  without  notice  to  the  de- 
fendants, the  circuit  *judge  made  an  or-  [*86 
der  for  its  reference.  The  defendants  now 
moved  to  set  aside  the  order  of  reference. 

Mr.  I.  W.  Bishop,  for  defendants. 

Mr.  D.  Gardiner.  Jr.,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  practice 
at  the  circuit  formerly  was,  when  a  cause  was 
reached  on  the  calendar  and  it  was  conceded 
by  both  parties  that  the  trial  would  require  the 
examination  of  a  long  account,  to  make  an  or- 
der of  reference  ;  but  not  otherwise.  The  cir- 
cuit judge  no  doubt  has  the  right  to  make  such 
order,  if  it  be  made  to  appear  to  him  that  the 
trial  of  the  cause  will  require  the  examination 
of  a  long  account  ;  but  both  parties  should  be 
heard,  or  it  should  be  shown  that  reasonable 
notice  had  been  given  to  the  party  who  does 
not  appear,  or  tdTiis  counsel. 

Motion  granted. 

Cited  Jn-6  Duer.  242. 


BUTTERFIELD  r.  HOWE,  Impleaded,  etc. 

A  Uttatum  clause  Is  no  longer  necessary  In  a  Htri 
facia*  Issued  to  a  county  different  from  that  In 
which  the  venue  is  laid. 

IN  this  case,  among  other  grounds  relied  on 
for  setting  aside  the  plaintiff's  proceedings, 
it  was  urged  that  the  execution  was  irregular 


in  not  containing  a  ttttotum  clause  ;  the  venue 
In  the  caune  having  been  laid  in  the  County  of 
Oneida.  and  a  writ  of  fieri  f,iri<u  having  been 
issued  to  the  County  of  Jefferson. 
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It  was  insisted  on  the  part  of  the  plaintiff 
that  since  the  statute  authorizing  executions  to 
be  issued  at  the  same  time  to  sheriffs  of  differ- 
ent counties,  2  R.  S.,  364,  sec.  6,  the  practice 
of  inserting  a  testalum  clause  must  be  consid- 
ered as  abolished,  even  as  a  matter  of  form. 
To  which  it  was  answered  that  the  statute  did 
not  change  the  practice  ;  that  previous  thereto 
executions  were  issued  in  the  mode  pointed 
87*]  out  therein,  *at  the  peril  of  paying  sher 
iffs'  fees  in  each  county,  if  property  to  a  suf- 
ficient amount  to  satisfy  the  debt  was  levied 
upon  in  more  than  one  county ;  and  that  inas 
much  as  the  statute  was  silent  upon  the  sub 
ject,  a  testatum  clause  was  as  necessary  now  as 
it  ever  had  been. 

The  Chief  Justice  denied  tlie  motion. 
•    Cited  in— 27  Barb..  58. 


ANONYMOUS. 

AN  attorney  is  not  bound  to  take  a  letter 
from  the  postoffice  charged  with  postage, 
though  he  has  reason  to  believe  it  contains  law 
papers,  and  the  effect  of  his  omission  is  a  de- 
fault of  his  adversary. 


THE  PEOPLE,  ex  rel.  COLLIER, 

v. 
SHERIFF  OF  BROOME. 

Redemption  of  Lands  Sold  under  Execution — 
Computation  of  Time. 

In  the  redemption  of  lands  sold  under  execution, 
the  redeeming:  creditor  must  exhibit  to  the  pur- 
chaser, creditor,  or  officer  who  made  the  sale,  a 
copy  of  the  docket  of  the  judgment,  duly  certified, 
under  which  he  claims  to  redeem ;  and  it  seems 
that  the  officer  who  made  the  sale  is  not  at  liberty 
to  waive  the  production  of  such  proof. 

The  three  months  (after  the  expiration  of  the 
year  given  to  the  debtor  to  redeem)  commence  run- 
ning- on  the  day  succeeding  the  expiration  of  the 
year,  and  that  day  is  counted  inclusively ;  thus,  if 
the  year  expire  on  the  18th  day  of  a  month,  the  suc- 
ceeding- day  is  counted  as  part  of  the  three  months. 

Citations-2  R.  S.,  361,  sec.  13 ;  362,  sees.  22,  26.  27 ; 
370.  sec.  45 ;  371,  sec.  51 ;  ,373,  sees.  51-62 ;  1  Cow.,  443. 

"DEDEMPTION  by  judgment  creditor.  A 
-Ll>  motion  was  made  in  this  case  for  a  man- 
damus, requiring  the  sheriff  to  execute  to  the 
relator  a  deed  of  certain  premises,  to  which  he 
claimed  to  be  entitled  as  a  redeeming  creditor. 
Two  objections  were  interposed  :  1.  That  the 
same  premises  had  been  subsequently  redeemed 
by  another  creditor ;  and  2.  That  the  relator 
had  not  exhibited  to  the  sheriff  the  proper  evi- 
dence of  the  judgment  under  which  he  claimed 
to  redeem. 

88*]  *The  premises  were  sold  under  an  exe- 
cution July  18,  1835.  Oct.  18,  1836,  the  de- 
fendant in  the  execution  having  omitted  to  re- 
deem, the  relator  paid  to  the  sheriff  the  amount 
of  the  sum  at  which  the  premises  were  struck 
off  at  the  sale,  together  with  the  amount  of  all 
moneys  paid  to  the  sheriff  by  redeeming  cred- 

NOTB.— Sale  under  execution— Sheriff  cannot  dis- 
pense with  any  statutory  requirement.  See  People  v. 
Covell,  18  Wend.,  598.  note. 
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itors,  several  of  whom  had  on  the  same  day 
attempted  to  redeem.  On  the  next  day,  to  wit: 
Oct.  19,  the  original  purchaser  claimed  the 
right  to  redeem  under  a  mortgage  he  held 
against  the  property,  and  to  him  the  sheriff 
executed  a  deed.  The  defect  in  the  evidence 
exhibited  by  the  relator  was  that  he  did  not 
produce  a  copy  of  the  docket  of  the  judgment, 
duly  certified,  under  which  he  claimed  to  re- 
deem. 

By  the  Court,  Nelson,  Ch.  J.  The  judg- 
ment debtor  has  one  year  to  redeem  from  the 
time  of  sale,  2  R.  S.,  370,  sec.  45,  which  ex- 
pired July  18,  1836,  inclusive ;  and  in  case  of 
his  omission  to  do  so,  then  any  junior  judg- 
ment creditor  may  redeem"  within  three  months- 
after  the  expiration  of  such  year."  If  we 
count  July  19,  1836,  as  we  should  do,  the  three 
months,  commencing  the  beginning  of  that 
day,  will  expire  Oct.  18  following.  The  rule 
of  computation  of  time  in  respect  to  notices, 
or  where  an  act  is  to  be  done,  in  which  we 
usually  exclude  the  first  and  include  the  last 
day,  does  not  apply,  as  here  there  can  be  no 
fraction  of  Oct.  19  to  be  disregarded,  as  the 
whole  of  it  necessarily  comes  within  the  three 
months,  by  the  statute  commencing  on  the  ex- 
piraton  of  the  year,  which  is  the  last  moment 
of  Oct.  18.  This  principle  of  construction,  I 
understand,  has  been  adopted  in  the  Court  for 
the  Correction  of  Errors  in  an  analogous  case. 
But  even  without  the  application  of  it  here, 
there  are  several  other  sections  in  respect  to 
the  process  of  redemption,  which  clearly  indi- 
cate that  the  Legislature  intended  to  allow  only 
the  fifteen  months,  and  which,  in  this  case,  ex- 
pire Oct.  18.  2  R.  S.,  371,  373,  sees.  51-62. 

*Notwithstanding,  however,  that  the  [*89 
redemption  under  the  mortgage  Oct.  19  was 
too  late,  there  exists  a  decisive  answer  to  the 
motion  of  the  relator.  The  remedy  by  man- 
damus is  one  of  strict  legal  right,  and  the  re- 
lator must,  therefore,  show  affirmatively  a  le- 
gal claim  or  title  to  the  deed,  in  order  to  put 
the  sheriff  in  default.  That  he  bus  not  done, 
because  "  to  entitle  any  creditor  to  acquire  the 
title  of  the  original  purchaser,  etc.,  he  must 
present  and  leave  with  such  purchaser,  cred- 
itor, or  officer  who  made  the  sale,  the  follow- 
ing evidence:  a  copy  of  the  docket  of  the  judg- 
ment, etc.,  duly  certified  by  the  clerk  of  the 
court."  2  R.  S.,  373,  sec.  60.  The  old  statute 
made  no  provision  as  to  proof  of  the  existence 
of  the  judgment,  but  this  court,  1  Cow.,  443, 
decided  that  an  exemplification,  or  certificate 
of  the  clerk,  would  be  sufficient  for  the  sher- 
iff. The  Revised  Statutes  have  now  prescribed 
the  proof,  which  is  directory  to  the  officer ; 
and  which  we  are  of  opinion'he  clearly  is  not 
bound,  if  he  is  at  liberty  to  waive.  The  same 
chapter  had  already  specified  the  matter  to  be 
contained  in  the  docket,  and  confined  the  lien 
of  the  judgment  from  the  time  of  the  entry  of 
it.  2  R.  S.,  361,  sec.  13.  The.  copy  of  the 
:locket  will  show  the  actual  amount  of  the  lien 
the  docket  in  this  respect  controlling  the  rec- 
ord) and  also  satisfaction  in  whole  or  in  part, 
as  the  case  may  be,  if  entered  of  record.  Id., 
362,  sees.  22.  26,  27.  We  are  inclined  to  think 
:he  statute  should  be  construed  as  peremptory 
!n  its  direction  to  the  officer;  not  to  be  de- 
Darted  from,  not  only  for  the  above  reasons, 
aut  to  preclude  the  possibility  of  favoritism, 
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HUNT  v.  GRANT. 


which  might  otherwise  be  indulged  to  the 
prejudice  of  the  rights  of  the  redeeming  cred- 
itors, by  giving  to  the  officer  a  discretion  as  to 
the  nature  or  sufficiency  of  the  evidence. 

The  above  disposes  of  the  whole  case,  and  it 
is,  therefore,  unimportant  to  notice  other  points 
raised  on  the  argument. 

The  motion  must,  therefore,  be  denied,  with, 
costs. 

Cited  in-7  Hill,  93. 161 :  4  N-  Y..  566 :  10  Barb.,  172 ; 
11  How.  Pr.,  196;  6  Abb.  N.  8.,  99 ;  1  Sheld.,  168 ;  12 
Mich.,  247. 


9O*]  *HUNT  v.  GRANT  &TROWBRIDGE. 

Correction  of  Docket  of  Judgment* — Rights  of 
Bona  Fide  Purchasers,  etc. 

The  docket  of  judgments  will  be  corrected  where 
by  the  mistake  of  the  clerk,  a  judgment  is  docketed 
for  an  amount  less  than  the  true  sum  ;  saving,  how- 
ever, the  rights  of  bonaflde  purchasers,  mortgagees 
and  inoumbrancers  who  had  dealt  with  the  defend- 
ant intermediate  the  docketing  of  the  judgment 
and  the  order  for  an  amendment,  on  the  assumption 
that  the  debt  of  the  plaintiff  did  not  exceed  tbeeum 
specified  in  the  docket. 

Citatlons-2  R.  S.,  424.  sees.  7,  8;  3  Johns.,  528;  3 
Cow.,  39 ;  1  Cai.,  9 :  1  Johns.  Ch..  288 ;  18  Johns.,  544. 

MAR.  24,  1836,  the  plaintiff,  by  virtue  of  a 
bond  and  warrant  of  attorney,  perfected 
a  judgment  against  the  defendants  for  $30,000 
of  debt,  besides  costs.  The  judgment  record 
and  other  papers  were  filed  in  the  office  of  the 
clerk  of  this  court  at  Utica,  and  the  judgment 
was  docketed  on  the  same  day;  but  by  mistake 
of  the  clerk,  only  $3,000  was  entered  in  the 
docket  as  the  amount  of  the  debt  recovered. 
Since  this  judgment  was  entered,  other  per- 
sons and  corporations,  to  the  number  of  32. 
have  recovered  judgment  against  one  or  both 
of  the  defendants.  On  discovering  the  mis- 
take in  the  docket,  the  plaintiff,  with  the  con- 
sent of  the  defendants,  gave  notice  of  a  motion 
to  have  the  docket  corrected,  so  as  to  corre- 
spond with  the  judgment  record,  and  this  no- 
tice has  been  served  on  the  attorneys  of  the 
subsequent  judgment  creditors. 

Mr.  J.  L.  Wendell,  for  the  plaintiff.moved 
for  an  order  directing  an  amendment  of  the 
docket,  in  pursuance  of  the  notice. 

Mr  1H.  T.  Reynolds  appeared  and  opposed 
for  three  of  the  subsequent  judgment  credit- 
ors. No  affidavits  or  other  papers  were  pro- 
duced on  their  behalf.  The  other  judgment 
creditors  did  not  appear. 

By  the  Court,  Bronson,  ./.  The  plaintiff, 
in  perfecting  his  judgment,  did  everything 
which  was  necessary  on  his  part  to  obtain  a 
valid  lien  on  the  real  estate  of  the  defendants 
to  the  amount  of  $30.000  ;  but  through  the  er- 
ror of  one  of  the  officers  of  the  court  the  judg- 
0 1*]  ment  has  been  docketed  *for  only  $3.000. 
As  against  those  judgment  creditors  who  have 
been  served  with  notice  and  have  neglected  to 
appear,  the  plaintiff  is  entitled  to  take  his  mo- 
tion by  default.  The  defendants  have  con- 
sented to  this  proceeding;  but  had  it  been  oth- 
erwise, it  would  have  been  almost  a  matter  of 
course  to  grant  the  motion  so  far  as  they  are 
concerned.  The  power  of  the  court  to  order 
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I  such  amendments  as  the  ends  of  justice  may 
'  seem  to  require,  not  only  exists  at  the  common 
law,  but  it  has  been  enjoined  as  a  duty  by  the 
Legislature.  2  R.  S.,  424,  sees.  7,  8.  Among 
other  things  not  being  against  the  right  and 
justice  of  the  matter  which  the  court  is  re- 
quired to  supply  and  amend  after  judgment 
are,  a  mistake  in  any  sum  of  money,  when  the 
correct  sum  has  been  once  rightly  alleged,  and 
errors  happening  through  the  default  or  negli- 
gence of  any  clerk  or  officer  of  the  court,  by 
which  neither  party  shall  have  been  prejudiced. 
Amendments  of  the  like  character  to  that 
which  is  now  asked,  and  equally  important  in 
their  influence  upon  the  rights  of  parties,  are 
made  at  almost  every  term  of  the  court. 

The  only  objection  to  granting  the  motion 
is  the  effect  it  may  have  upon  the  interest 
of  third  persons.  As  a  general  rule,  amend- 
ments which  are  proper  as  between  the  parlies 
to  a  particular  suit  or  proceeding,  are  granted 
without  any  reference  to  the  consequences 
which  may  result  to  others.  There  are,  un- 
doubtedly, exception*  to  the  rule,  but  they 
cannot  be  very  numerous.  If  the  three  credit- 
ors who  appear,  had  given  credit  or  granted 
indulgence  to  the  defendants  ;  if  they  had 
omitted  any  diligence  in  attempting  to  secure 
their  debts,  or  had  in  any  other  way  acted  on 
the  supposition  that  the  plaintiff's  judgment 
was  no  more  than  $3,000,  it  would  be  proper 
to  protect  them  against  the  consequences  of  an 
unrestricted  amendment  of  the  docket.  But 
nothing  of  the  kind  is  alleged.  Indeed,  it  does 
not  appear  that  granting  the  motion  will  neces- 
sarily work  any  injury  whatever  to  these  cred- 
itors. They  produce  no  affidavits,  but  rely 
wholly  on  the  fact  disclosed  in  the  plaintiff's 
papers,  that  they  have  subsequent  judgments, 
and  consequently  may  be  affected  by  correct- 
ing the  docket.  I  think  this  is  not  a  sufficient 
answer  to  the  motion.  In  Seaman  v.  Drake, 
*\  Cai.,  9,  the  judgment  was  imperfect  [*92 
for  the  reason  that  the  clerk  had  not  signed 
the  roll.  The  court  said  this  was  a  mere  cler- 
ical omission,  and  ordered  an  amendment  nunc 
pro  tune,  notwithstanding  a  motion  on  the  part 
of  the  defendant's  bail  to  vacate  the  judgment. 
In  (Jlose  v.  QiUespey,  3  Johns.,  526,  the  judg- 
ment had  been  entered  on  a  warrant  of  attor- 
ney, but  the  name  of  the  defendant's  attorney 
had  not  been  signed  to  the  plea,  nor  was  it  in- 
serted in  the  rofi.  This  error  was  regarded  as 
fatal,  if  not  amended.  Mancius  had  recovered 
a  subsequent  judgment  against  the  defendant, 
and  claimed  a  preference  over  the  plaintiff's 
execution.  The  amendment  was  nevertheless 
ordered.  Spencer  ./.,  who  delivered  the  opin- 
ion of  the  court,  said  :  "  I  cannot  perceive  that 
Mancius  has  any  right  to  avail  himself  of  the 
irregularity  which  has  intervened.  Nor  ran  I 
perceive  that  our  right  to  amend,  in  case  of  the 
mistake  of  one  of  our  officers,  is  to  be  controlled 
by  the  effect  which  may  IMJ  produced  in  an- 
other case.  All  amendments  affect,  more  or 
less,  third  persons."  In  principle,  these  cases 
go  the  whole  length  of  sustaining  the  present 
application.  Chithetter  v.  Cande,  3  Cow.,  39. 
is  a  still  stronger  cane  of  granting  an  amend- 
ment which  sustained  the  preference  which  the 
plaintiffs  had  obtained  over  another  creditor. 
After  a  sale  of  personal  proj>crty  under  the 
plaintiff's  execution,  when  no  judgment  had 
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in  fact  been  perfected,  the  court,  under  the 
special  circumstances  of  that  case,  allowed  the 
judgment  record  and  other  necessary  papers 
to  be  filed  nunc  pro  tune.  Hart  v.  Reynolds  is 
given  in  a  note  to  the  last  case.  The  plaintiff 
had  a  warrant  of  attorney  to  enter  judgment 
against  John  Reynolds,  but  by  mistake  of  the 
attorney  all  the  papers  were  prepared  and  filed, 
and  the  judgment  was  docketed  against  Elisha 
Reynolds.  Doe  and  Taylor  subsequently  ob- 
tained judgments  against  John  Reynolds,  and 
claimed  a  prior  lien  on  his  real  estate  over  the 
plaintiff.  They  had  notice  of  the  plaintiff's 
judgment  and  supposed  it  had  been  regularly 
docketed,  until  after  their  judgments  were 
perfected.  A  motion  made  by  Doe  and  Tay- 
lor to  set  aside  the  plaintiff's  execution  wasde- 
93*]  nied,  and  *the  plaintiff,  as  to  them,  was 
allowed  to  amend  all  the  proceedings,  includ- 
ing the  docket,  so  as  to  make  it  a  perfect  judg- 
ment against  John  Reynolds,  as  of  the  day  the 
papers  were  originally  filed.  There  was  a  sav- 
ing clause  in  the  order  of  the  court  of  the 
rights  of  bona  fide  purchasers  and  mortgagees  ; 
and  the  judgment  creditors  of  Reynolds,  other 
than  the  two  who  had  been  heard,  were  direct- 
ed to  have  notice,  and  allowed  to  come  in  at 
the  next  term,  when  the  court  proposed  to 
make  such  further  order  in  the  premises  as 
should  be  just. 

The  plaintiff  is,  I  think,  entitled  to  the  ef- 
fect of  his  motion  as  against  all  who  have  been 
served  with  notice.  If  there  are  other  judg- 
ment creditors  they  must  have  an  opportunity 
to  be  heard.  It  is  not  suggested  that  there  are 
any  bona  fide  purchasers  or  mortgagees  inter- 
ested in  the  question;  but  for  greater  caution, 
I  shall  follow  the  precedent  in  Hart  v.  Rey- 
nolds,&nd  insert  a  saving  clause  for  their  benefit. 
See,  also,  Frost  v.  Beekman,  1  Johns.  Ch.,  288; 
8.  C. ,  18  Johns. ,  544.  It  will  be  impracticable 
to  enter  the  order  for  amendment  at  large  in 
the  docket  books,  nor  can  that  be  necessary. 
If  a  copy  of  the  order  is  filed  in  each  of  the 
clerk's  offices  and  a  brief  reference  is  made  to 
it  on  the  several  dockets,  all  persons  interested 
in  the  question  will  be  able  to  obtain  full  in- 
formation. 

The  order  directed  by  the  court  was,  in  sub- 
stance, that  the  original  docket  of  the  judg- 
ment made  by  the  clerk  at  Utica,  and  the  sev- 
eral transcripts  or  dockets  in  the  other  offices, 
be  corrected  and  amended  nuncpro  tune,  so  that 
the  dockets  will  in  all  respects  conform  to  the 
amount  of  the  plaintiff's  recovery  as  stated  in  the 
judgment  record;  that  the  amendment  shall  not 
prejudice  the  rights  of  persons  claiming  under 
the  defendants  or  either  of  them  as  bona  fide  pur- 
chasers or  mortgagees;  and  all  persons  who  may 
have  recovered  judgments  against  either  or 
both  of  the  defendants,  and  who  have  not  had 
notice  of  the  present  motion,  may  apply  to  the 
court  for  such  modification  of  the  order  as  the 
nature  of  the  case  may  require;  that  a  certified 
copy  of  the  order  be  filed  in  the  office  of  each 
94*]  of  the  clerks  of  the  *court ;  that  a  brief 
reference  to  it  be  made  in  the  docket  books  at 
the  several  places  where  the  judgment  is  en- 
tered, and  that  the  certified  copy  be  exhibited 
to  all  persons  who  may  desire  to  examine  the 


Cited  in— 17  N.  Y.,  448 ;  44  N.  Y..  381 ;  1  Lans.,  192  ; 
21  Hun,  511 ;  8  How.  Pr.,  81 ;  2  Bradf .,  410. 
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Practice — Ejectment — Defendant,   a  Convict  in 
Prison. 

In  an  action  of  ejectment,  where  the  defendant  is 
a  convict  in  the  State  Prison,  the  plaintiff  on  a  mo- 
tion for  judgment  as  in  case  of  nonsuit,  instead  of 
being  required  to  stipulate  to  bring  the  cause  to- 
trial  will  have  leave  to  discontinue  without  costs, 
unless  security  be  given  for  the  mesne  profits  and 
costs  that  may  be  recovered  against  the  defendant. 

MR.  S.  Stevens,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial  pursuant  to  stipulation  at  the 
last  Saratoga  Circuit. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
asked  leave  to  discontinue  without  costs,  on 
the  ground  that  the  defendant  was  insolvent, 
and  had  been  convicted,  and  was  now  in  the 
State  Prison  for  grand  larceny.  He  cited  Lack- 
ey v.  McDonald,  1  Cai.,  116. 

Mr.  Stevens  proposed  to  give  security  for  the 
payment  of  costs  and  mesne  profits,  in  case  the 
plaintiff  recovered.  The  action  was  ejectment, 

By  the  Court,  Bronson,  J.  When  the  de- 
fendant has  been  sentenced  to  the  State  Prison, 
or  discharged  under  an  insolvent  law,  the 
plaintiff  has  been  allowed  to  discontinue  with- 
out costs,  on  the  ground  that  the  defendant  had 
by  his  own  act  put  it  out  of  the  power  of  the 
plaintiff  to  obtain  the  fruits  of  a  recovery.  If, 
in  such  cases,  the  defendant  will  give  security 
to  pay  any  judgment  that  may  be  obtained 
against  him,  I  see  no  reason  why  the  plaintiff 
should  be  excused  from  proceeding  with  his 
action.  This  being  an  action  of  ejectment,  the 
remedy  of  the  plaintiff  cannot  be  prejudiced 
by  the  conviction,  except  as  to  costs  and  mesne 
*profits.  If  the  defendant  shall  within  [*95 
20  days  give  sufficient  security  to  be  approved 
by  one  of  the  clerks  of  this  court  to  pay  all 
such  costs  and  mesne  profits  as  may  be  adjudged 
against  him,  then  the  plaintiff  must  renew  his 
stipulation  to  try  and  pay  costs;  otherwise  the 
motion  for  judgment  as  in  case  of  nonsuit  is 
granted.  If  such  security  shall  not  be  given, 
the  plaintiff  may  discontinue  without  costs. 

Ordered  accordingly. 


KOON  v.  MOORE. 

The  rule  to  declare  expires  with  the  actual  ad- 
journment of  the  term  succeeding  the  service  of  the 
notice,  and  if  a  declaration  is  not  served  previoua- 
to  that  time,  the  plaintiff's  default  may  be  entered. 

Citations— 2  R.  8.,  197,  sees.  4,  5 ;  Stat.,  sesa.  1833,  p. 
395,  sec.  5. 

T)  ULE  to  declare.  In  July  the  plaintiff's  at- 
XV  torney  was  served  with  a  notice  of  a  rule 
to  declare  before  the  end  of  the  next  succeed- 
ing term,  or  that  judgment  of  discontinuance 
would  be  entered  against  him.  The  plaintiff 
not  having  served  a  declaration,  the  defendant 
Nov.  10  entered  his  default,  the  October  Term 
having  been  adjourned  sine  die  Nov.  7.  The 
plaintiff  moved  to  set  aside  the  default  as  irreg- 
ular, contending  that  the  October  Term  did 
not  end  until  the  fourth  Saturday  after  the 
commencement  of  that  term,  which  was  Nov. 
11.  If  the  default  should  be  held  regular,  he 
then  asked  to  be  let  in  on  the  merits. 

WEND.  19. 
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By  the  Court,  Bronson,  J.  Each  term  of 
the  court  may  be  continued  and  held  until  and 
including  the  fifth  Saturday  after  its  com- 
mencement; but  arguments  can  only  be  heard 
in  the  fifth  week  by  consent  of  parties.  So  far 
as  respects  the  issuing,  teste  and  return  of  proc- 
ess, except  subpoenas,  attachments  and  writs 
of  habeas  corpus,  the  term  is  considered  as  end- 
ing on  the  second  Saturday  after  its  commence- 
ment. 2  R.  S.,  197,  sees.  4,  5.  For  the  pur- 
pose of  entering  rules  for  judgment,  and  rules 
9(5*  J  for  other  proceedings  *in  court,  the  term 
is  deemed  to  continue  until  and  including  Sat- 
urday of  the  fourth  week,  whether  the  court 
so  long  sits  or  not.  Stat.,  sess.  of  1833,  p.  395, 
sec.  5.  There  is  nothing  in  the  statutes  requir- 
ing the  court  to  be  held  for  any  specified  period. 
For  all  other  purposes  than  those  above  speci- 
fied, the  term  means  the  actual  sitting  of  the 
court,  and  it  ends  on  the  final  adjourment. 
The  notice  to  declare  expires  with  the  next  suc- 
ceeding term  after  it  is  given,  or  in  other 
words,  with  the  final  adjourment  of  the  court, 
whenever  that  may  take  place.  The  plaintiff's 
default  for  want  of  a  declaration  was  not  en- 
tered until  after  the  close  of  the  term  and  was, 
consequently,  regular.  But  the  plaintiff  will 
be  relieved  on  payment  of  costs. 

Order  accordingly. 
Cited  ln-1  Sandf .,  657. 


SHEPHERD  v.  HIBBARD. 

An  infant  defendant  cannot  appear  by  attorney 
and  move  to  set  aside  the  plaintiff's  proceedings.  on 
the  ground  of  the  want  of  the  appointment  of  a 
guardian. 


was  a  motion  to  set  aside  the  proceed- 
_  ings  of  the  plaintiff  on  the  ground  that  the 
defendant  is  an  infant,  and  no  guardian  has 
been  appointed.  It  was  objected  that  the  de- 
fendant now  appeared  by  attorney,  which  he 
could  not  do  if  he  was  an  infant  The  objec- 
tion was  sustained  by  Mr.  Justice  Bronson 
and  the  motion  was  denied,  with  costs. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  J.  Holmes,  contra. 
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•COSTER  r.  WARING. 


A  plaintiff  to  not  at  liberty  to  treat  a  demurrer  to 
a  il'-Hnrut  ii  >n  as  a  nullity,  and  enter  the  defendant's 
default  for  not  pleading ;  and  the  court,  on  a  mo- 
tion to  set  aside  such  default, will  not  pass  upon  the 
question  of  the  validity  of  the  demurrer. 

Citation  -General  Rule  88. 

THE  defendant  put  in  a  general  demurrer  to 
the  declaration.  The  plaintiff's  attorney 
supposing,  that  under  the  88th  General  Rule 
of  this  court,  the  defendant  should  have  spec- 
ified the  objections  in  matters  of  substance  as 
well  as  form  upon  which  he  intended  to  rely, 
treated  the  demurrer  as  a  nullity,  entered  the 
defendant's  default  for  not  pleading,  and  gave 
notice  of  assessment.  The  defendant  moved  to 
set  aside  the  default.  The  demurrer  was  served 
on  the  29th  day  of  December.  It  was  now  in- 
sisted, on  behalf  of  the  plaintiff. tlmt  the  leave 
to  amend  without  coats, given  by  the  88th  Rule, 
was  not  the  only  penally  for  n  diHobedlencc  of 
the  rule  ;  but  that  if,  on  inspection  of  the  dec- 
laration, it  should  be  seen  that  there  was  no 
WEKD.  19. 


cause  of  demurrer,  and  that  the  object  of  the 
defendant  must  have  been  delay,  the  plaintiff 
would  be  sustained  in  the  course  he  had  adopt- 
ed. 

By  the  Court,  Bronson,  J.  The  sole  object 
of  the  88th  Rule  was  to  regulate  the  costs  of 
amendment  after  demurrer.  We  cannot  look 
into  the  pleadings,  on  a  motion  of  this  kind, 
in  a  case  circumstanced  like  the  present.  If 
the  plaintiff's  attorney  considered  ihe  demurrer 
frivolous,  he  should  have  moved  for  judgment 
on'that  ground. 

Motion  granted. 

Cited  in— 8  How.  Pr.,  467. 
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Separate  Suits  against  Maker  and  Indorser — 
Pleading  and  Practice. 

In  separate  suits  against  the  maker  and  indorser 
of  a  note,  the  latter  after  plea  pleaded  cannot  avail 
himself  of  a  subsequent  payment  of  the  note  by  the 
maker,  by  interposing  a  plea  f/ute  darrein ;  he  can 
reguire  the  plaintiff  to  proceed  to  trial  upon  the  plea 
originally  put  in,  but  upon  his  omission  to  do  so.tho 
plaintiff  may  discontinue  without  costs. 

T  EAVE  to  discontinue.  The  defendant  was 
JJ  sued  as  the  indorser  of  a  promissory  note. 
He  pleaded  in  bar  a  judgment  on  the  same  note 
against  the  maker,  the  issuing  of  an  execution, 
and  a  levy  upon  property  to  an  amount  suffi- 
cient to  satisfy  the  plaintiffs.  Subsequently  the 
maker  paid  the  debt.and  thereupon  the  defend- 
ant pleaded  such  payment  puts  darrein,  and 
entered  the  plaintiff's  default  for  not  replying 
to  such  latter  plea.  The  plaintiffs  now  moved 
to  set  aside  the  default  and  to  strike  out  the 
plea  puts  darrein. 

By  the  Court,  Bronson,  J.  The  plea  pui* 
darrein  is  inequitable  and  unjust,  and  must  be 
stricken  out.  If  the  defendant  wishes  to  avail 
himself  of  any  defense  existing  previous  to  the 
payment,  he  has  a  right  to  do  so,  and  if  he  so 
elects,  the  plaintiffs  must  notice  the  cause  for 
trial;  otherwise,they  have  leave  to  discontinue, 
without  costs. 

Rule  accordingly. 


SEYMOUR'S    EXECUTORS    r.   STRONG. 

On  a  motion  for  a  commission  to  examine  wit- 
nesses, the  party  applying  must  allege  In  his  affida- 
vit that  he  has  fully  and  fulrly  ,-tai-  >l  his  case  to 
counsel,  and  dlacloaed  to  him  what  ho  expected  to 
prove  by  his  witnesses. 

MOTION  for  a  commission  to  examine  wit- 
nesses. It  was  objected  that  the  defend- 
ant bad  not  alleged  that  he  had  fully  and  fairly 
stated  his  case  to  counsel,  and  disclosed  to  him 
the  facts  which  he  expected  to  prove  by  his 
witnesses. 

•This  it  was  contended  was  as  neces  [*99 
sary  on  this  motion  as  on  a  motion  to  change 
venue. 

M>    H.  H.  Martin,  for  defendant. 

Mr.  A.  Tabcr,  centra. 

fly  the  Court,  Bronson,  ./.  The  rase*  are 
not  distinguishable.  The  motion  mutt  be  denied. 
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BARTHOLEMEW 

«. 
CHAUTAUQUA  COUNTY  BANK. 

An  original  writ,  like  other  process,  Is  amendable. 
Citations— 2  R.  8.,  424,  sees.  1, 3 :  13  Johns.,  127. 

~|M~OTION  to  set  aside  summons  because  tested 
llL  in  the  third  week  of  term,  and  because 
the  si  tefeceritsecurumd&use  was  omitted. The 
writ  was  tested  on  the  third  Monday  of  Jan., 
1838,  returnable  Jan.  13  instant.  The  plaintiff 
asked  leave  to  amend.  The  right  to  amend  an 
original  writ  was  denied. 

By  the  Court,  Bronson,  J.  The  statute  gives 
power  to  the  court  to  amend  any  process  in  any 
action  pending  therein.  The  only  limitation 
is.that  process  on  which  a  defendant  shall  have 
been  arrested,  shall  not  be  amended  in  the  re- 
turn day  thereof.  2  R.  S.,  424,  sees.  1,  3.  In 
Lynch  y.  Bk.,  13  Johns.,  127,  it  was  held,  that 
an  original  writ  was  not  amendable.  No  good 
reason  is  perceived  why  the  above  statute  should 
not  include  originals  as  well  as  other  process. 
TJie  plaintiff, therefore,  may  amend  the  summons 
QA  to  its  teste,and  may  insert  a  si  te  f  ecerit  clause, 
on  payment  of  the  costs  of  this  motion. 

Cited  in-S  Abb.  N.  S.,  292;  3  Daly,  209:  49  Am.  Dec., 
743  (3  Tex.,  261). 


1OO*]  *THE  PEOPLE,  ex  reZ. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OP  NEW  YORK. 

Vexatious  and  Oppressive  Prosecution  of  Suit — 
Costs. 

Where  the  proceeding  on  the  part  of  a  plaintiff  in 
the  prosecution  of  a  suit  is  grossly  vexatious  and 
oppressive,  and  costs  to  a  heavy  amount  are  in- 
curred, in  consequence  of  the  defendant  having1 
been  purposely  misled  by  the  plaintiff,  the  suit  will 
be  ordered  to  be  discontinued  without  costs,  on  the 
sum  in  demand  being1  paid  into  court. 

Citation— 1  Burr.,  578. 

MOTION  for  mandamu*.    A  suit  was  com- 
menced by  the  relator  against  the  North 
River  Bk.f  in  the  City  of  N.  Y.,  during  the 

feneral  suspension  of  specie  payments  by  the 
auks  of  this  State;  and  on  the  application  of 
the  defendants,  the  Superior  Court  of  the  City 
of  N.  Y.,  in  which  the  suit  was  prosecuted, 
made  an  order  that  the  defendants  have  leave  to 
pay  into  court  the  debt  demanded,  for  the  ben- 
efit of  the  plaintiff,  and  that  the  suit  be  discon- 
tinued without  costs.  The  relator  applied  for  a 
mandamus  to  vacate  this  order.  It  appeared, 
in  opposition  to  the  motion,  that  Dec.  13  last, 
a  demand  of  payment  in  specie  was  made  at 
the  counter  of  the  North  River  Bk.  of  a  bundle 
of  bank-bills,  amounting  together  to  the  sum 
of  $435.  Within  an  hour  after  the  demand,  the 
cashier  of  the  bank  called  on  the  plaintiff,  in- 
formed him  of  the  demand,  and  told  him  he 
had  come  to  pay  the  amount  of  the  bills,  in 
specie.  The  plaintiff  denied  having  sued  the 
bank, and  told  the  cashier  that  it  was  all  a  mis- 
take,and  that  he  would  have  the  matter  stopped. 
Receiving  this  answer,  the  cashier  left  the 
plaintiff  without  making  a  formal  tender.  The 
next  day  a  summons,  containing  1,600  folios, 
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was  served  upon  the  Corporation, and  the  cash- 
ier again  called  upon  the  plaintiff,  who  said 
that  he  had  not  intended  to  sue  the  bank,  and 
that  he  did  not  want  the  specie,  but  requested 
that  the  costs  might  be  paid, though  they  should 
amount  to  $200.  Instead  of  doing  so,  the  de- 
fendants applied  to  the  Superior  Court. 

*Bythe  Court,  Bronson,  J.  This[*lOl 
was  a  vexatious  and  oppressive  proceeding  to 
make  costs,  and  not  a  fair  and  bonafide  attempt 
to  enforce  a  legal  right.  The  defendants  also, 
when  prepared  and  and  ready  to  pay  the  spe- 
cie, were  purposely  misled.  None  of  the  facts 
are  denied  by  the  relator.  The  Superior  Court, 
therefore,  were  well  warranted  in  the  order 
made,  and  are  fully  supported  by  the  case  of 
Johnson  v.  Houlditch,  1  Burr.,  578,  where  the 
plaintiff  having  kept  out  of  the  way  to  avoid 
a  tender,  the  court  turned  the  plaintiff  out  of 
court,  without  costs. 

Motion  for  mandamus  denied,  with  costs. 


HENNING  v.  VAN  TYNE  &  M'GOWAN. 

Interest  is  not  taxable  with  costs,  where  a  plaint- 
iff is  delayed  by  a  case  made  by  the  defendant,  ex- 
cept in  actions  on  contract. 

Citations— 1  Johns-  Cas.,  27 ;  1  Johns.,  343 ;  2  R.  S., 
364,  sec.  9. 

TNTEREST  on  verdict.  The  plaintiff  ob- 
J-  tained  a  verdict  in  an  action  of  trover,  but 
was  delayed  in  entering  judgment  by  a  case 
made  by  the  defendants  for  a  new  trial.  In 
the  taxation  of  costs,  interest  was  allowed  by 
the  taxing  officer  from  the  time  of  the  ver- 
dict; and  on  this  ground  a  motion  was  made 
for  re-taxation. 

By  the  Court,  Bronson,  J.  The  motion  must 
be  granted.  Interest  is  taxable  in  such  cases 
only  where  the  action  is  founded  on  contract. 
1  Johns.  Cas.,  27;  1  Johns.,  343;  see,  also,  2 
R.  S.,  364,  sec.  9. 

Cited  in-43  How.  Pr.,  285. 


CAMPBELL  e.  BRISTOL. 

Where  a  suit  is  prosecuted  in  the  name  of  a  plaint- 
iff without  authority,  and  judgment  is  obtained 
against  him  and  execution  issued,  the  execution 
will  be  set  aside  and  a  perpetual  stay  granted,  if  the 
attorney  be  insolvent. 

Citation— 6  Wend.,  514. 

A  TTORNEY  appearing  without  authority. 
J\.  A  motion  was  made  in  this  case  to  set  aside 
an  execution,  and  for  a  perpetual  *stay.  [*  1 02 
An  action  of  replevin  was  prosecuted  by  an 
attorney  of  this  court  in  the  name  of  the  plaint- 
iff without  his  authority;  and  judgment  hav- 
ing been  rendered  for  the  defendant,  an  exe- 
cution for  the  damages  and  costs  was  issued 
against  the  plaintiff  and  levied  upon  his  prop- 
erty, which  was  the  first  notice  he  had  of  the 
suit.  The  attorney  who  prosecuted  the  suit 
was  shown  to  be  insolvent. 

By  the  Court,  Bronson.  J.  The  suit  was 
prosecuted  without  authority,  and  the  attorney 
is  insolvent.  The  plaintiff  must  be  relieved. 

WEND.  19. 
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6  Wend.,  514.     Let  an  order  be  entered  that 
the  execution  be  set  aside,  and  all  proceedings 
against  the  plaintiff  be  perpetually  stayed,  on 
his  stipulating  not  to  bring  any  action. 
Order  accordingly. 

Cited  in-10  Barb..  551;  11  Abb.  Pr.,  72;  34  Am. 
Rep.,  725  (12  R.  I.,  550). 


THE  PEOPLE,  ex  rel.  NEWTON  and  KENT, 
v. 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  ONEIDA. 

Laying  out  of  Highway — Damages  for  Maintain- 
ing Whole  of  Fence  Cannot  be  Recovered — 
Mandamus. 

Where  a  highway  is  laid  out  along  the  line  of  a 
f arm, taking  no  portion  of  the  land  of  the  owner,  but 
subjecting  nim  to  the  expense  of  maintaining  the 
whole  of  a  fence,  the  expense  of  the  half  of  which 
•only  was  formerly  borne  by  him,  such  owner,  under 
the  existing  Highway  Act,  is  not  entitled  to  com- 
pensation; and  although  damages  are  allowed  to 
him  by  the  jury  impaneled  on  the  occasion,  the  Su- 
pervisors of  the  county  have  no  authority  to  cause 
the  same  to  be  collected.  It  is  a  casus  omisaus. 

Citations-1  R.  S.,  512,  art.  4,  57-59,  62,  64, 65,  67.  69, 
70 ;  7  Wend.,  530. 

MR.  F.  C.  WHITE  moved  for  a  mandamus 
to  the  Board  of  Supervisors  of  Oneida, 
requiring  them  to  settle  and  liquidate,  and 
•cause  to  be  levied  and  collected,  the  damages 
which  the  relators  had  sustained  by  the  laying 
out  of  a  public  highway  in  the  Town  of  Marcy, 
adjoining  their  lands.  The  road  was  wholly 
on  the  land  of  other  persons,  but  ran  along  by 
the  side  of  the  land  of  the  relators,  which  they 
keep  inclosed.  Before  the  road  was  laid  out 
they  were  only  obliged  to  maintain  half  of  the 
division  fence,  but  since  the  highway  has  be- 
come their  boundary  they  are  obliged  to  main- 
tain the  whole  of  the  fence.  Their  damages 
were  assessed  by  a  Jury,  and  the  verdict  was 
1 03*]  laid  before  the  Supervisors  at  their  *an- 
nual  meeting  in  November  last.  The  Board 
was  of  opinion  that  the  case  had  not  been  pro- 
vided for  by  the  statute,  and  passed  a  resolution 
declaring  that  the  facto  of  the  case  did  not  au- 
thorize the  Board  to  assess  damages. 

By  the  Court,  Bronson,  J.  I  think  the  re- 
lators were  not  entitled  to  damages — that  the 
case  has  not  been  provided  for  by  the  statute. 
11{S.,  512,  art.  4.  The  language  of  the  stat- 
ute is  broad  enough  to  include  consequential 
damages,  but  they  can  only  be  allowed  where 
some  portion  of  the  applicant's  land  has  been 
taken  for  the  highway.  The  damages  may  in 
certain  cases  be  appertained  by  the  agreement 
of  the  owner  and  the  commissioners.  Sec.  64. 
If  not  agreed  on,  they  are  to  be  assessed  by  a 
jury,  on  the  application  of  the  commissioners, 
or  of  the  owner  of  the  land  through  which  the 
road  is  laid  out;  but  the  jury  must  not  be  of 
kin  to  the  owner  of  such  land.  Sec.  65.  The 
jury  are  to  view  and  examine  the  premises. 
Sec.  67.  The  commissioner*  are  to  pay  to  the 
owner  the  sum  assessed  to  him.  Sec.  70.  These 
provisions  seem  plainly  to  imply  that  damage* 
are  only  given  where  land  hu-  been  taken  from 
the  owner.  It  is  said  that  the  word  "through," 
in  the  65th  section,  does  not  necessarily  mean 


that  the  road  must  be  laid  out  over  or  across 
the  land;  that  it  may  apply  where  the  high- 
way is  laid  against  or  by  the  side  of  the  appli- 
cant's land.  But  if  we  refer  to  the  preceding 
sections  where  the  same  word  is  used,  it  will 
be  seen  that  this  construction  cannot  be  main- 
tained. No  road  shall  be  laid  out  through  any 
orchard  or  garden,  without  the  consent  of  the 
owner;  nor  through  any  building,  sec.  57;  nor 
through  inclosed,  improved  or  cultivated  land, 
without  the  consent  of  the  owner  or  occupant 
thereof.  Sec.  58.  Every  person  who  shall  ap- 
ply for  the  laying  out  of  a  highway  through 
any  such  land,  shall  give  notice,  and  specify 
the  several  tracts  of  land  through  which  the 
road  is  proposed  to  be  laid.  Sec.  59.  Notice 
must  be  given  to  the  occupant  of  the  land 
through  which  the  road  is  to  run.  Sec.  62.  Then 
couae  the  sections  already  noticed,  which  pro- 
vide for  ascertaining  the  damages  by  reason 
of  laying  out  and  opening  such  road.  It  may 
be  very  proper  that  the  relators  "should  [*  1 04 
have  a  remedy,  but  it  has  not,  I  think,  been 
provided  by  this  statute. 

The  Board  of  Supervisors  had  no  right  to  go 
back  of  the  assessment  by  the  jury,  and  in- 
quire into  the  regularity  of  the  previous  pro- 
ceedings. People  v.  Supervisors,  7  Wend.,  530. 
But  they  had  power  to  examine  into  the  prin- 
ciples on  which  the  assessment  had  been  made, 
and  to  increase  or  reduce  the  damages.  Sec.  69. 
If  the  relators  were  not  originally  entitled  to 
any  damages,  the  Board  might  reduce  the  as- 
sessment to  a  mere  nominal  sum:  and  if  they 
erred  in  rejecting  the  claim  altogether,  it  does 
not  seem  to  be  a  proper  case  for  allowing  a 
mandamus. 

Motion  denied. 

Cited  ln-43  Barb.,  261 ;  9  How.  Pr.,  316 ;  8  Kan.,  663. 
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THE  PEOPLE,  ex  rel.  DET, 

t». 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Bond  for  Payment  of  Monty  with  Interest  Semi- 
annually  —  Breach  —  Condition  that  Should 
'  Become  Due,  Valid. 

Where  a  bond  is  conditioned  for  the  payment  of 
money  at  a  future  day  with  interest  nemi-annually. 
and  it  is  provided  that  in  default  of  the  payment  of 
interest  at  the  time  specltted.  the  whole  of  the  debt 
(the  principal  with  the  unpaid  Interest)  shall  become 
due.  and  a  default  In  payment  of  interest  liai'i"'"*. 
and  an  action  is  brought  demanding  the  whole  debt, 
the  defendant  is  not  entitled  on  bringing  into  court 
the  arrears  of  Interest  with  the  costs  to  a  rule  for 
discontinuance,  but  Is  liable  to  the  payment  of  the 
principal  as  well  as  interest. 

Citation*  -2  R.  8..  :IV{,  »><«.  12.  13;  5  Burn.  &  Aid., 
40;  Z  W.  HI.,  70H,  «W;  1  Tldd.  4H5.  4Hfl  :  t  Arehb.  1'r. 
206  ;  Hums.  Pr..  272;  3  Burr..  1370.  1.T74  ;  Aet,  4  Anne 
ch.  16.  sec.  13;  IK.  L..51H,  sec.  6;  .W.  sec.  6;  t  Str. 
814.  957. 

"IICOTION  for  mandamus.  An  action  wa«  com 
I'i.  menced  In  the  Superior  Court  of  the  ('it \ 
of  N.  Y..  on  a  bond  make  by  Soli-npi-n  «fc  Tryon 
to  the  rrlator.  bearing  date  Apr.  80.  1886.  in 
the  penal  sum  of  $30.000.  conditioned  to  pay 
$15.000  on  or  before  May  I.  1H41.  with  inter 
e*l  at  6  per  cent.,  payable  half  yearly,  Nov.  1 
and  May  1  in  each  year.  It  was  further  agreed, 
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that  "in  case  of  default  of  payment  of  the  in- 
terest at  any  one  of  the  several  days  and  times, 
in  which  the  same  is  limited  to  become  due 
and  payable,  then  and  in  such  case  the  whole 
of  the  said  principal  sum  above  mentioned  with 
the  interest  unpaid  thereon  shall  become  due 
and  payable,  and  the  above  obligation  shall  re- 
1 05*J  main  *in  full  force."  The  half-year's 
interest  that  fell  due  May  1,  1837,  remaining 
unpaid,  this  suit  was  instituted  the  next  day. 
May  20,  a  tender  of  interest  and  costs  was  made 
to  the  plaintiff  and  refused,  on  the  ground  that 
the  whole  principal  had  become  due.  A  mo- 
tion was  subsequently  made  for  leave  to  bring 
the  money  tendered  into  court,  and  for  discon- 
tinuance of  the  suit,  which  was  granted.  An 
alternative  mandamus  having  been  heretofore 
allowed,  a  return  was  made  thereto,  and  on  the 
coming  in  thereof,  a  peremptory  mandamus 
was  asked  for  by  the  relator.  The  motion  was 
argued  by, 

Messrs.  B.  W.  Bonney  and  S.  Stevens. 
for  the  relator. 

Mr.  D.  B.  Ogden,  contra. 

By  the  Court,  Nelson,  Ch.  J.  A  peremptory 
mandamus,  it  is  urged,  should  issue  on  the 

f  rounds:  1.  That  the  whole  amount  of  the  con- 
ition  of  the  bond  had  become  due  ;  and  2. 
Even  if  the  construction  of  the  court  below  was 
correct,  the  plaintiff  was  entitled  to  judgment 
upon  the  penalty  to  secure  the  payment  of  the 
accruing  Installments. 

As  to  the  first  ground  assumed  in  behalf  of 
the  relator;  the  condition  of  this  bond  must 
be  construed  agreeably  to  the  rule  applicable 
to  every  other  contract,  and  that  is,  according 
to  the  intent  of  the  parties,  as  derived  from  the 
language  used  in  the  instrument.  Courts  have 
no  other  guide,  and  when  the  intent  is  thus  as- 
certained, they  are  bound  to  carry  it  into  effect 
unless  repugnant  to  law,  whatever  may  be  their 
notions  of  its  wisdom  or  equity,  ftow,  with  all 
due  respect  for  the  learned  court  below,  it  ap- 
pears to  me  that  the  intent  and  meaning  of  the 
parties  could  not  be  more  plainly  expressed  in 
the  English  language  than  it  is  here  ;  indeed, 
as  is  obvious  enough,  special  pains  have  been 
taken  in  respect  to  this  part  of  the  contract, for 
some  sixty  folios  are  employed  for  no  other 
purpose.  The  defendants  have  thereby  delib- 
erately and  solemnly  agreed,  that  in  case  of 
default  in  any  one  payment  of  interest,  the 
whole  principal  and  interest  should  become  due 
and  payable.  For  aught  we  know,  and  as  is 
1OO*J  *fair  to  presume,  without  this  part  of 
the  contract  the  obligee  would  have  refused  to 
enter  into  it.  It  is  impossible  to  say  it  is  not 
material ;  if  there  was  nothing  else,  the  zeal 
with  which  it  is  resisted  repudiates  that  idea. 
Why,  then,  should  it  not  be  carried  into  full  ef- 
fect? It  is  not  pretended  that  there  is  anything 
illegal  in  the  stipulation, or  that  the  defendants 
were  not  competent  to  make  it,  or  that  it  was 
made  under  duress,  or  any  other  circumstances 
shown  which  should  operate  to  absolve  them. 
But  it  is  supposed  the  Statute  2  R.  S.,  353, 
sees.  12,  13,  has  conferred  powers  upon  the 
courts  to  dispense  with  it.  By  the  13th  section, 
in  an  action  upon  a  bond  conditioned  to  be- 
come void  on  the  payment  of  a  less  sum,  the 
defendant  may  at  any  time  before  judgment, 
pay  to  the  plaintiff  or  bring  into  court  for  his 
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use,  the  principal  sum  and  interest  due,  to- 
gether with  costs,  and  thereupon  such  action 
shall  be  discontinued.  Now,  I  am  unable  to 
comprehend  how  this  provision  touches  the  real 
and  only  question  involved  in  the  case,  or  how 
it  has  any  bearing  upon  the  case  at  all  until 
after  that  question  is  determined.  True,  by 
paying  the  principal  sum  and  interest  due.etc., 
the  action  shall  be  discontinued  ;  but  the  in- 
quiry still  is,  what  sum  is  due?  As  we  have  al- 
ready said,  without  dispensing  with  the  solemn 
agreement  of  the  parties,  we  must  say  the  whole 
sum,  principal  and  interest  is  due,  and  if  so, 
the  whole  must  be  brought  into  court  accord- 
ing to  the  section.  If  any  authority  was  want- 
ing in  support  of  the  above  view, both  as  to  the 
construction  of  the  contract  and  the  powers  of 
the  court,  we  might  refer  to  the  recent  case  of 
James  v.  Thomas,  5  Barn.  &  Aid.,  40.  There 
the  condition  was  for  the  payment  of  £280  in 
three  years,  with  interest  half-yearly,  "and 
also  that  the  obligee  should  be  at  liberty  to  call 
in  and  demand  payment  of  the  said  principal 
money  and  all  interest  thereon,  in  default  of 
the  payment  of  the  said  interest  half  yearly." 
One  year's  interest  being  due  and  unpaid,  the 
plaintiff  demanded  in  the  action  the  principal 
as  well  as  interest.  A  motion  was  made  to  the 
K.  B.  for  a  rule  staying  all  proceedings,  on 
payment  of  the  year's  interest,  etc. ;  but  the 
learned  judges  were  clear  that  the  whole  princi- 
pal had  become  due  *and  payable,  and  [*1O7 
denied  the  motion.  The  case  again  came  up 
after  verdict,  on  motion  to  confine  the  sum  to 
be  levied  to  the  interest  in  arrear.the  judgment 
to  stand  as  security  in  case  of  future  breaches. 
But  this  motion  was  also  denied,  the  court 
again  expressing  a  clear  conviction  that  the 
principal  was  due.  The  same  rule  of  construc- 
tion was  settled  long  before  (1774)  in  Qowlett  v. 
Hanforth,  2  W.  Bl.,958,  and  is  to  be  found  dis- 
tinctly laid  down  in  all  the  books  of  practice. 
1  Tidd,  486;  2  Archb.  Pr.,206;  Burns,  Pr.,272. 

A  distinction  was  suggested  between  this  case 
and  those  referred  to,  namely:  that  it  was  to  be 
inferred  from  these  cases  that  the  principal 
was  due,  at  the  time  of  the  contract  entered 
into  postponing  the  payment,  and  that  a  non- 
compliance  with  the  terms  of  postponement 
revived  the  present  indebtedness.  This  was  an 
argument  used  by  Ld.  Mansfield  in  a  peculiar 
case,  3  Burr.,  1370,  but  the  rule  has  never  been 
put  upon  any  such  distinction,  as  will  be  seen 
by  reference  to  the  cases  and  books  of  practice; 
and  surely  there  is  no  ground  for  it  unless  we 
deny  to  parties  the  power  to  fix  the  terms  of 
payment  of  a  debt  originating  with  and  at  the 
time  of  the  contract. 

II.  But  even  if  we  could  have  concurred 
with  the  court  below  in  the  construction  of  the 
condition  of  the  bond,  we  think  they  erred  in 
the  disposition  of  the  case.  It  was  at  first  de- 
cided under  the  Act,  4  Anne,  ch.  16,  sec.  13, 
from  which  our  12th  section  is  taken,  1  R.  L., 
518,  sec.  6;  2  R.  S.,  353,  sec.  12,  that  a  bond 
conditioned  for  the  payment  of  money  by  in- 
stallments did  not  come  within  it  ;  but  it  was 
afterwards  settled  that  the  court  would  stay 
the  proceedings  if  the  defendant  was  solvent 
on  payment  of  arrears  and  costs,  and  giving 
judgment  as  a  security  for  future  installments, 
with  stay  of  execution  till  they  become  due.  2 
Str.,  814,  957;  2  W.  Bl.,  706  ;  Tidd,  485  ;  2 
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Archb.,  200  ;  3  Burr.,  1374  ;  Burns,  272  ;  and 
not  otherwise;  see  2  Archb.,  206,  and  cases  re- 
ferred to.  The  Statute  of  4  Anne  in  terms  ap- 
plied only  to  bonds  conditioned  for  the  pay- 
ment of  a  gross  sum,  and  contemplated  the 
payment  of  the  whole  amount ;  hence  it  de- 
clared the  paying  of  the  money  into  court 
should  operate  as  a  discharge  of  the  bond,  and 
IO8*J  that  the  court  should  give  'judgment 
to  that  effect.  But  this,  in  practice,  amounted 
to  nothing  more  than  entering  a  rule  for  judg- 
ment of  discontinuance  of  the  action,  reciting 
the  grounds  of  it.  The  revisers  have  changed 
the  phraseology  of  our  statute,  sec.  13,  so  as  to 
conform  in  terms  to  this  practice,  as  follows  : 
"  thereupon  such  action  shall  be  discontin- 
ued." Their  note  to  it  is,  "varied  in  language 
to  express  its  intent."  The  6th  sec.,  1  R.  L., 
518,  was  a  literal  copy  of  4  Anne,  and  the  in- 
tent referred  to  was  the  meaning  of  that  statute 
as  derived  from  the  practice  under  it.and  which 
we  had  followed.  Now  there  never  was  any 
practice  under  it,  in  England  or  here,  that  en- 
abled a  defendant  in  an  action  on  a  bond  pay- 
able by  installments,  to  bring  into  court  the 
amount  of  the  moneys  in  arrear  with  costs,and 
be  discharged  by  discontinuance  of  the  action 
or  otherwise.  The  courts  permitted  him  to 
bring  in  the  moneys  within  the  equity  of  the 
Act.  and  then  on  giving  judgment  for  the  pen- 
alty as  a  security  for  future  payments,  execu- 
tion was  stayed.  It  is  obvious, 'therefore,  that 
the  alteration  must  have  been  something  more 
than  "to  express  the  intent"  to  work  the  change 
in  the  practice  under  it,  claimed  by  the  de- 
fendants below. 

Upon  either  of  these  grounds  we  are  of  opinion 
a  peremptory  mandamus  should  issue. 

Cited  in-2  Abb.  N.  8..  477: 5  Rob.,  670. 


DEDERICK'S  ADMINISTRATORS 

v. 
RICHLEY. 

Actions  for  Torts  not  Referable— Statute— Stipu- 
lation—  Rule  for  Judgment  —  Motion  to  Set 
Aside. 

Actions  for torts  are  not  referable  under  the  stat- 
ute authorizing  references. 

If  such  an  action  be  referred  by  rule  entered  in 
pursuance  of  a  stipulation,  and  a  report  be  made 
and  rule  for  judgment  entered  thereon,  such  latter 
rule  will  be  set  aside  on  motion:  the  reference  being 
a  discontinuance  of  the  suit,  the  cause  is  out  of 
court,  and  the  rule  for  judgment  is  unwarranted. 

A  rulu  for  Judgment  may  be  entered  on  such  re- 
port,If  the  stipulation  contain  an  exprem  authority 
for  that  purpose;  but  nothing  will  be  taken  by  im- 
plication- and  even  then  the  court  will  not  review 
the  doings  of  t  hi-  n-ferves. 

A  motion  to  set  aside  a  rule  for  judgment  in  such 
oases  may  be  made,  although  more  than  a  year  has 
elapsed  since  its  entry. 

Citations-*  R.  8.,  360,  sec.  2 ;  884.  see.  80 ;  88S,  sec. 
4fc  S  Oreenl..  108.  wo.  t;  1  K.  L..  1801. 347,  see.  2;  1813. 
51«,sec.2:  9  Wend., 480;  6  Wend.. MM;  13  Wend.. 203; 
17  Johns..  120,  401;  18  Johns..  22;  «  Cow..  809. 

MOTION  by  defendant  to  set  aside  a  judg- 
ment entered  upon  a  report  of  referees  n 
an  action  of  trover.  The  action  wax  brought 
for  a  number  of  promissory  notes  Plea,  not 
1  <>!»*]  'guilt?-  After  issue  joined,  the  attor- 
neys for  the  parties  entered  into  a  written  stip- 
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ulation  as  follows: '  'This  cause  being  one  which 
upon  the  trial  thereof  will  involve  the  exam- 
ination of  long  accounts,  therefore  it  is  stipu- 
lated and  agreed  by  and  between  the  attorneys 
for  the  respective  parties  as  follows;  that  is  to 
say,  this  cause  shall  be  referred  to  three  per- 
sons residing  in  or  out  of  the  County  of  Ulster 
(the  county  where  the  venue  was  laid),  and 
with  the  like  effect  as  if  the  same  were  referred 
upon  application  of  either  party  to  the  Su- 
preme Court."  The  stipulation  then  provided 
the  mode  in  which  the  referees  should  be  se- 
lected,and  that  on  filing  the  stipulation  and  ap- 
pointment, "either  party  might  enter  a  rule  for 
such  reference  accordingly.  After  the  referees 
had  been  named,  a  rule  for  the  reference  was 
entered  by  the  plaintiff's  attorney.  The  referees 
heard  the  cause  and  made  a  report  in  favor  of 
the  plaintiffs,  on  which  judgment  was  perfect- 
ed. The  defendant  brought  a  writ  of  error, 
which  was  dismissed  by  the  Court  for  the  Cor- 
rection of  Errors,  on  the  ground  that  it  did  not 
appear  that  the  Supreme  Court  had  actually 
made  any  order  or  rendered  any  judgment  in 
the  cause,  and  that  the  remedy  of  the"  defend- 
ant, if  the  reference  amounted  to  a  discontinu- 
ance of  the  action,  was  by  application  to  the  Su- 
preme Court  to  set  aside  the  judgment. 

Mr.  A.  Taber,  for  the  defendant,  now 
moved  to  set  aside  the  judgment. 

Messrs.  A.  L.  Jordan  and  M.  T.  Rey- 
nolds, opposed.  An  affidavit  of  the  plaintiff's 
attorney  was  read,  stating  that  the  defense  set 
up  by  the  defendant  was,  that  the  notes  had 
been  given  by  the  intestate  to  the  wife  of  the 
defendant,  and  that  the  gift  proceeded  from 
the  kind  feelings  of  the  intestate  towards  her 
in  consideration  of  services  rendered  by  her 
before  her  marriage;  and  that  in  order  to  repel 
the  evidence  of  a  gift  of  the  property,  it  be- 
came necessary  to  prove  a  great  variety  and 
number  of  articles  or  items  of  property  which 
the  intestate  had  furnished  to  the  defendant's 
wife  for  a  period  of  about  10  years;  and  that 
thus  the  trial  involved  the  examination  of  a 
long  account  between  the  parties. 

*By  the  Court.  Bronson,  J.  This  [*1  1O 
and  other  courts  of  record  may  order  a  refer- 
ence, whenever  a  cause  pending  in  it  shall  be 
at  issue,  and  it  shall  appear  that  the  trial  of  the 
same  will  require  the  examination  of  a  long 
account  on  either  side.  2  R.  S.,  884,  sec.  89. 
The  same  provision,  in  substance,  was  first  en- 
acted in  1788,  and  has  been  in  force  ever  since. 
2  Qreenl..  108,  sec.  8;  1  R.  L..  1801.  p.  847, 
sec.  2;  and  1  R.  L.  of  1818,  p.  S16.  sec.  2. 
None  of  these  statutes  say  anything  about  the 
form  of  the  action,  but  in  all  of  them  the  lan- 
guage is  broad  enough  to  include  actions  for 
torts  as  well  as  those  upon  contract;  and  yet 
during  the  50  yearn  that  this  provision  has  ex- 
isted, it  seems  never  to  have  been  supposed  by 
the  courts  that  it  extended  to  actions  for  tort.*, 
although  in  such  actions  the  account.*  and  deal- 
ings of  the  parties  may  incidentally  come  in 
question.  It  hat*  always  been  regarded  as  a 
proceeding  applicable  only  to  the  action  of  a* 
lumprit,  or  debt  on  simple  contract,  where  the 
accounts  and  dealings  between  the  parties  are 
directly  in  issue;  though  it  is  possible  that  a 
reference  may  be  ordered  in  the  action  of  cove- 
nant. Bloore  v.  Potter,  9  Wend.,  480;  Thomas 
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v.  Reab,  6  Id.,  503.  The  action  of  assumpsit 
frequently  involves  an  examination  into  the 
dealings  of  the  parties,  as  difficult  and  compli- 
cated, and  requiring  the  same  patient  investi- 
gation, as  the  action  of  account;  and  the  pro- 
vision for  a  reference  probably  bad  its  origin 
in  this  analogy  between  the  two  actions.  The 
referees,  in  the  one  case,  perform  the  same  of- 
fice that  the  auditors  formerly  did  in  the  other. 
This  distinction  does  not  now  exist;  for  after  a 
judgment  quod  computet  in  the  action  of  ac- 
count, auditors  are  no  longer  assigned,  but  the 
cause  is  referred  in  the  same  manner  as  in  the 
case  of  a  long  account.  2  R.  S. ,  385,  sec.  49. 

Independently  of  what  seems  to  have  been 
the  universal  understanding  of  the  profession, 
I  cannot  think  that  the  Legislature  ever  in- 
tended to  take  away  the  right  of  trial  by  jury 
in  actions  for  torts,  merely  on  the  ground  that 
the  accounts  and  dealings  of  the  parties  might 
incidentally  come  in  question.  They  intended 
to  provide  for  those  cases  only  where  an  ac- 
count was  directly  involved  in  the  issue,  and 
where  little  was  to  be  done  beyond  a  proper  ad- 
Ill*]  justment  of  *the  dealings  of  the  par- 
ties. In  the  action  of  account,  the  right  of 
the  plaintiff  is  first  settled  by  the  judgment  of 
the  court,  and  then  auditors  are  assigned  (now 
referees)  to  adjust  the  balance;  and  in  assump- 
*it,  although  the  trial  will  involve  the  examina- 
tion of  long  accounts,  it  is  the  settled  practice 
of  the  court  not  to  order  a  reference  where  dif- 
ficult questions  of  law  will  arise  on  the  trial. 
Actions  for  torts  can  rarely,  if  ever,  turn  on 
the  proper  adjustment  of  an  account.  They 
usually  involve  other  questions,  both  of  law 
and  of  fact,  which  the  parties  have  a  right  to 
insist  shall  be  decided  by  the  court  and  jury. 

I  do  not  think  it  necessary  to  review  the  cases 
on  this  subject.  Many  of  them  were  cited  in 
Green  v.  Patchin,  13  Wend.,  293.  I  think  it  a 
settled  question  that  actions  for  torts  are  not 
referable  under  the  statute,  although  they  may 
involve  the  examination  of  long  accounts;  and 
if  such  an  action  is  referred,  it  is  a  mere  arbi- 
tration. The  suit  is  discontinued, and  the  court 
has  no  power  either  to  review  the  decision  of 
the  referees  or  to  render  judgment  on  their  re- 
port. If  the  parties  have  provided  by  stipula- 
tion that  judgment  shall  be  entered,  that  is 
equivalent  to  a  confession,  and  the  parties  may 
proceed  accordingly;  but  even  in  those  cases 
the  court  will  not  review  the  decision  of  the 
referees.  Tales  v.  Russell,  17  Johns.,  461;  Camp 
v.  Root,  18  Id.,  22;  Johnson  v.  Parmely,  17  Id., 
129.  It  follows  from  what  has  been  said,  that 
neither  the  recital  in  the  stipulation  that  the 
trial  would  involve  the  examination  of  long  ac- 
counts, nor  the  affidavit  which  has  been  sub- 
mitted to  prove  that  fact,  can  have  any  effect 
in  the  decision  of  this  motion.  If  the  fact  of 
long  accounts  were  fully  established,  the  an- 
swer is  that  this  was  an  action  of  trover,  and 
not  referable  under  the  statute. 

It  is  said  that  the  judgment  can  be  main- 
tained, on  the  ground  that  the  stipulation  pro- 
vided for  a  reference  with  the  like  effect  as  if 
the  cause  were  referred  upon  application  of 
either  party  to  the  court.  Had  the  reference 
been  directed  by  the  court,  it  may  be  that  the 
plaintiffs  would  have  been  warranted  in  pro- 
ceeding to  judgment  on  the  report.  But  in 
that  case  the  defendant  would  have  had  a  rem- 
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edy  by  *writ  of  error.  He  has  been  [*  1 1 2 
deprived  of  that  remedy  in  this  case,  because 
it  did  not  appear  that  this  court  had  in  any 
way  passed  upon  the  question;  and  the  Court 
for  the  Correction  of  Errors  will  not  review 
any  matter  which  has  not  been  adjudged  by 
the  subordinate  tribunal.  When  the  court  errs, 
the  remedy  is  by  writ  of  error;  but  when  the 
party,  without  the  sanction  of  the  court,  enters 
an  unauthorized  judgment,  the  remedy  is  by 
motion  to  set  it  aside. 

It  is,  I  think,  impossible  to  maintain  the 
judgment  without  overturning  former  decis- 
ions. In  all  the  cases  where  the  judgment  has 
been  upheld,  there  was  an  express  agreement 
that  it  might  be  entered.  Tates  v.  Russell,  al- 
ready cited,  and  Exparte  Wright,  6  Cow., 399. 
It  is  not  enough  that  it  can  be  inferred  from 
the  stipulation  that  the  parties  intended  the 
cause  should  still  remain  in  court.  That  infer- 
ence might  have  been  drawn  in  almost  every 
case  that  has  been  decided.  The  stipulation 
has  been  made  in  a  suit  pending,  the  proceed- 
ing has  been  called  a  reference,  a  rule  to  refer 
has  been  entered  in  the  usual  manner,  and  the 
parties  have  in  othef  respects  proceeded  as 
though  a  judgment  was  to  follow.  In  Camp 
v.  Root  the  referee  was,  by  the  terms  of  the 
order,  to  report  to  this  court;  and  yet,  the  ac- 
tion being  replevin,  this  was  held  a  submission 
to  arbitration.  In  Green  v.  Patchin,  the  ac- 
tion was  trespass  and  false  imprisonment,  and 
the  parties  agreed  to  refer  the  matter  to  three 
referees  to  report  thereon  to  this  court  with  all 
convenient  speed,  and  that  either  party  have 
the  right  to  make  a  case  on  the  usual  terms. 
The  parties  evidently  contemplated  that  the 
cause  should  remain  in  court,  and  yet  it  was 
held  that  the  agreement  to  refer  worked  a  dis- 
continuance of  the  action.  The  principle  upon 
which  the  cases  proceed  seems  to  be  this:  if  the 
parties  agree  to  an  unauthorized  reference,  it 
amounts  to  nothing  more  than  an  arbitration ; 
the  suit  is  at  an  end — the  court  has  no  longer 
any  jurisdiction  over  the  parties,  and  will  take 
no  further  cognizance  of  the  matter.  If  there 
is  an  express  agreement  that  judgment  shall 
follow  the  report,  that  is  regarded  as  equiva- 
lent to  a  confession,  and  judgment  may  be  en- 
tered accordingly.  But  the  right  to  enter  judg- 
ment where  no  action  is  pending,  cannot  be 
*taken  by  implication.  There  must  be  [*1 13 
a  warrant  of  attorney,  or  some  other  express 
authority  for  that  purpose,  or  the  judgment 
cannot  stand. 

The  judgment  was  signed  Nov.  11, 1835, and 
no  judgment  in  any  court  of  record  can  be  set 
aside  for  irregularity  on  motion,  unless  the  mo- 
tion is  made  within  one  year  after  judgment. 
2  R,  S. ,  359,  sec.  2.  This  provision  relates  to 
a  mere  technical  irregularity,  where  the  cause 
has  been  heard  and  decided  on  the  merits.  It 
cannot  apply  to  a  judgment  entered  without 
authority  against  a  party  not  before  the  court. 

Motion  granted. 

Same  case— 2  Hill,  272. 

Reference—  Wtiat  referable.  Cited  in— 6  Hill,  374  ; 
86  N.  Y.,  436 :  2  Barb.,  105 ;  4  How.  Pr.,  427  ;  13  How. 
Pr.,  439;  18  How.  Pr.,  311 ;  30  How.  Pr.,  69 :  32  How. 
Pr.,  164;  40  How.  Pr.,  154,  162 :  47  How.  Pr.,  151 ;  10 
Abb.  Pr..  334 ;  1  Abb.  N.  S.,  80 :  2  Abb.  N.  8.,  286.  412 ; 
8  Bos..  701;  2  Daly,  282;  3  Co.  R.,  112;  41  Am.  Dec.. 
751. 

Submission  during  pendency— Rule  for  judgment- 
Discontinuance.  Cited  in— 2  Hill,  389 ;  18  N.  Y.,  136 ; 
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30  Hun,  159 ;  4  Barb.,  544 ;  16  Barb.,  579 :  44  Barb.,  439; 
(W  Barb.,  210 ;  7  How.  Pr.,  42 ;  17  How.  Pr.,  26 ;  22  How. 
Pr.,  343;  7  Abb.  Pr.,  303;  20  Wls.,  269;  21  Wis..  296; 
22  Wis.,  232. 

Judgment— Time  within  which  may  be  set  aside. 
Distinguished— 18  Wis.,  594. 

Cited  in-3Denio,  258:  3T.&  C.,  72;  3  How.  Pr.,  19; 
13  How.  Pr.,  46, 145 ;  6  Rob.,  472 ;  20  Wis.,  641 ;  9  Kan., 
678 :  20  Minn.,  177. 

Also  cited  in— 38  Super.,  207. 


THE  PEOPLE,  ex  rel.  THE  UNION  BANK, 
THE  NEW  YORK  C.  P. 

Taxation  of  Costs — Action  against  Bank — Plead- 
ing— Discretion  of  Inferior  Tribunals,  not 
Controlled  by  Mandamus. 

Where,  in  an  action  against  a  bank  prosecuted  in 
a  Court  of  C.  P.,  the  plaintiff,  in  setting  forth  his 
cause  of  action  in  the  summons,  inserted  27  counts 
on  as  many  bank-bills,  besides  the  usual  money 
counts,  and  with  the  declaration  served  copies  of 
the  bank-bills,  with  notice  that  the  same  would  be 
given  in  evidence  under  the  money  counts,  and  the 
C.  P.4  in  the  taxation  of  the  plaintiffs'  costs,  allowed 
the  whole  amount  of  folios  in  the  summons  and  dec- 
laration ;  this  court  refused  to  grant  a  mandamus, 
holding  the  taxation  to  be  matter  of  discretion,  with 
the  exercise  of  which  they  would  not  interfere,  but 
expressing  the  opinion  that  if  the  cause  had  been 
pending  in  this  court;  they  would  have  directed  all 
the  charges  for  special  counts  in  the  summons  and 
declaration  to  have  been  disallowed. 

Jt  seems  that  it  is  discretionary  with  a  taxing  of- 
ficer whether  a  party  shall  be  allowed  for  more  than 
one  count  for  the  same  cause  of  action,  or  for  more 
than  one  plea  for  the  same  matter  of  defense ;  the 
statute  is  not  mandatory  that  two  counts  or  two 
pleas  shall  be  allowed  ;  they  may  be  allowed,  if  in 
the  judgment  of  the  taxing  officer  they  were  prop- 
erly inserted :  otherwise,  not. 

Citations— Stat.  Seas.  1832,  p.  489,  sec.  2, 10;  12  Johns., 
90;  5  Wend.,  490;  Stat.  Sess.  1830,  p.  285;  14  Wend.. 
243;  2  Wend..  255, 285, 631;  6  Wend.,  536. 548;  12  Wend., 
248 ;  2  R.  S.,  653,  sec.  5;  1  Chit.  PL,  391;  Tidd,  Pr., 
666,  668,  :.'<  1  Am.  •••  I . 

TAXATION  of  costs.  This  was  a  motion 
JL  for  a  mandamus  to  the  judges  of  the  N. 
Y.  C.  P.,  requiring  them  to  relax  the  plaint- 
iffs' bill  of  costs,  in  an  action  brought  in  that 
court  against  the  relators  by  James  P.  Wright. 
The  action  was  upon  27  notes,  commonly 
called  bank-bills,  issued  by  the  relators,  of  the 
denomination  of  $5  and  upwards,  amounting 
in  all  to  $260.  The  summons,  besides  the 
1 1 4*1  usual  *money  counts  and  an  insimul 
eomputassent,  contained  27  special  counts,  or 
one  count  on  each  note,  and  the  folios  amount 
to  186.  The  declaration  was  like  the  summons, 
except  in  the  commencement  and  conclusion, 
and  contained  187  folios,  and  to  this  was  added 
a  copy  of  the  notes  on  which  the  action  was 
brought,  with  notice  that  they  would  be  given 
in  evidence  under  the  money  counts.  The 
amount  charged  for  the  Niimmons  and  copies 
and  the  declaration  and  copies  was  over  $200. 
On  the  taxation,  the  relators  objected  that  the 
summons  and  declaration  were  unnecessarily 
voluminous.  The  court,  nevertheless,  taxed 
the  bill  at  $266.82.  allowing  the  whole  amount 
of  folios  in  the  summons  and  declaration;  but 
immediately  made  an  order,  with  the  assent  of 
the  attorneys  for  both  parties,  staying  the 
plaintiff's  proceedings  until  the  decision  of  this 
court  should  be  had  on  a  motion  for  a  man- 
(tamut. 

Mr.  J.  Edwards,  for  tin-  motion. 

Meurt.  P.  C agger  and  D.  Burwell.  eon- 
tra. 
WEND.  19. 


By  the  Court,  Bronson,  J.  There  can  be 
no  doubt  that  a  summons  containing  some  8 
or  10  folios,  and  a  declaration  of  the  same 
length,  would  have  answered  the  purpose  of 
enforcing  the  plaintiff's  demand,  equally  as 
well  as  the  voluminous  papers  which  were  pre- 
pared and  used.  But  that  would  have  made  a 
difference  of  about  $200  in  the  bill  of  costs. 
The  notes  might  have  been  given  in  evidence 
under  the  money  counts  in  pursuance  of  the 
Act  of  1832,  copies  of  them  having  been  served 
with  the  declaration.  Stat. ,  sess.  1832.  p.  489, 
sec.  2.  But  the  money  counts  were  all  that 
was  necessary,  independent  of  that  statute. 
The  notes  were  made  payable  to  some  real  or 
fictitious  person,  or  bearer,  and  it  has  long 
been  settled  that  the  holder  of  such  notes  may 
bring  indebitatus  assumpsit  against  the  maker. 
Pierce  v.  Crafts,  12  Johns.,  90;  Olcott  v.  Rath- 
bone,  5  Wend. ,  490.  It  can  make  no  difference 
that  a  demand  at  the  banking-house  of  the  re- 
lators was  necessary  before  bringing  the  ac- 
tion. Stat.,  sess.  *1830,  p.  265.  The  [*115 
common  counts  would  still  have  answered  the 
plaintiff's  purpose  just  as  well  as  a  special 
count  upon  each  of  the  notes.  The  mode  of 
declaring  could  make  no  difference  in  the  evi- 
dence necessary  to  support  the  action  in  case 
of  a  trial;  and  had  there  been  a  default,  the 
plaintiff  could  either  have  executed  a  writ 
of  inquiry,  or  his  damages  might  have  been 
assessed  by  the  clerk  in  pursuance  of  the 
10th  section  of  the  Act  of  1832,  copies  of  the 
notes  having  been  filed  with  the  declaration. 
Had  the  party  been  under  the  necessity  of  re- 
lying on  one  form  of  declaring  alone,  the  com- 
mon counts  would  have  been  most  advanta- 
geous, for  there  would  then  be  no  peril  of  a 
variance.  The  special  counts  inserted  in  these 
proceedings  were  useless  for  every  possible 
purpose  but  that  of  accumulating  costs. 

The  plaintiff's  counsel  refer  to  Bk.  v.  Ste- 
phens, 14  Wend. ,  243,  to  prove,  what  could  not 
very  well  be  denied,  that  the  Act  of  1882  has 
not  precluded  a  party  suing  on  a  note  or  bill 
from  inserting  other  counts,  as  well  as  the 
money  count*",  in  his  declaration.  But  that 
proves  nothing  in  relation  to  the  present  mo- 
tion. Either  with  or  without  the  statute,  the 
plaintiff  might  insert  a  dozen  different  counts 
upon  each  cause  of  action;  but  the  question  to 
be  decided  is,  what  allowance  ought  he  to  be 
made  on  taxation.  Is  he  entitled  to  $200  for 
useless  special  counts?  I  think  not.  The 
Court  of  C.  P.  would  have  been  well  warranted 
in  disallowing  all  beyond  the  common  counts. 
It  is  the  settled  practice  of  this  court  to  strike 
out  all  unnecessary  charges  for  folios  on  the 
taxation.  Irwin  v.  Deyo,  2  Wend.,  285;  Tsgg 
v.  Kinney,  /rf.,255;  Ingham  v.  Grave*,  6  Id., 
586;  Cole  v.  Greene,  12  Id.,  248.  On  special 
motions,  when  the  papers  are  loaded  with  un- 
necessary matter,  costs  are  denied  altogether. 
Pitcher  v.  Clark,  2  Wend..  631.  This  rule  is 
constantly  applied  at  the  special  terms. 

The  Legislature  has  made  it  the  duty  of 
every  taxing  officer  to  "strike  out  all  charges 
for  services  which,  in  his  judgment,  were  not 
necessary  to  be  performed,  and  for  all  folios 
in  pleadings,  entries  or  proceedings,  which 
were  unneccMsarilv  "inserted."  2  R.  [*11O 
8.,  658,  sec.  6.  This  language  IH  too  explicit 
to  be  mistaken,  and  it  ought  not  to  be  dUre- 
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garded.  It  seems  to  be  supposed  that  the 
plaintiff  is,  in  all  cases,  entitled  to  charge  for 
two  counts  on  each  cause  of  action.  I  do  not 
so  understand  the  rule.  In  the  Bk.  v.  Austin, 
6  Wend.,  548,  it  is  said  that  the  Chief  Justice 
gave  directions  to  a  taxing  officer  that  a  plaint- 
iff was  entitled  to  an  allowance  for  two  counts 
on  each  cause  of  action;  but  under  what  cir- 
cumstances that  direction  was  given  does  not 
appear.  In  actions  upon  special  contract,  for 
slander  and  the  like,  where  the  declaration 
must  necessarily  be  special,  there  is  an  obvious 
propriety  in  setting  forth  the  cause  of  action 
differently  in  several  counts,  for  the  purpose 
of  avoiding  the  consequences  of  a  variance  be- 
tween the  declaration  and  the  proof  on  the 
trial.  But  it  is  otherwise,  I  think,  in  those  ac- 
tions where  the  form  of  the  count  is  such  that 
the  plaintiff  can  be  subjected  to  no  such  peril. 
It  is  neither  necessary  nor  is  it  matter  of  pru- 
dence to  have  more  than  one  count  upon  each 
cause  of  action  in  such  cases.  If  more  than 
one  is  inserted,  it  can  only  be  in  reference  to 
the  question  of  costs.  It  is  a  mistake  to  sup- 
pose that  the  statute  has  in  all  cases  allowed 
two  counts  for  the  same  cause  of  action,  or 
two  pleas  of  the  same  matter  of  defense.  The 
provision  is,  that  the  taxing  officer  shall  strike 
out  charges  "for  all  folios  in  pleading,  etc., 
which  were  unnecessarily  inserted,  and  he 
shall  strike  out  the  charges  for  more  than  two 
counts  for  the  same  cause  of  action  in  any 
declaration,  and  the  charges  for  more  than  two 
pleas  of  the  same  matter  of  defense  in  any 
plea."  2  R.  S.,  653,  sec.  5.  As  I  read  the 
statute,  all  unnecessary  matter,  in  whatever 
form  it  may  be  inserted,  is  to  be  struck  out; 
and  although  the  taxing  officer  may,  in  a  par- 
ticular case,  think  that  more  than  two  counts 
for  the  same  cause  of  action,  or  two  pleas  of 
the  same  matter  of  defense,  were  properly  in- 
serted, yet  he  shall  under  no  circumstances 
make  a  greater  allowance  on  taxation.  In  other 
words,  two  counts  or  two  pleas  for  the  same 
matter  may  be  allowed,  where  in  the  judgment 
of  the  officer  they  were  properly  inserted;  but 
if  only  one  count  or  plea  was  reasonably  nec- 
1  17*J  essary,  no  more  can  be  taxed.  *It  is 
impossible  to  suppose  that  the  Legislature,  at 
the  very  moment  it  was  guarding  against  all 
unnecessary  accumulation  of  costs,  intended 
to  sanction  the  practice  of  inserting  counts 
and  pleas  which  are  entirely  useless,  and  which 
are  prepared  for  the  sole  purpose  of  swelling 
the  bill  of  costs. 

In  England,  the  practice  is  to  strike  out  su- 
perfluous counts.  Mr.  Chitty  says,  if  the  differ- 
ent counts  be  so  similar  that  the  same  evidence 
would  support  each,  the  court  would  on  appli- 
cation refer  it  to  the  master  for  examination, 
and  to  strike  out  the  redundant  counts,  and  in 
gross  cases  direct  the  costs  to  be  paid  by  the 
attorney.  1  Chit.  PI.,  391.  Mr.  Tidd  says,  the 
courts  will  order  superfluous  counts  to  be  ex- 
punged ;  and  if  there  be  any  vexation,  will 
make  the  plaintiff  pay  the  costs  of  the  applica- 
tion. He  adds,  where  there  is  only  a  formal  dif- 
ference between  the  counts,  and  the  same  evi- 
dence will  support  each,  as  if  the  plaintiff  de- 
clares specially  and  generally,  for  a  matter  that 
may  be  given  in  evidence  under  a  general  count, 
the  courts  will  expunge  the  superfluous  counts. 
So  if  the  declaration  contain  special  counts  for 
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work  and  labor,  besides  the  general  counts, 
the  special  counts  may  be  struck  out,  on  mo- 
tion, if  they  appear  to  be  unnecessary.  Tidd, 
Pr.,  666,  668,  3d  Am.  from  the  8th  Lond. 
ed.  The  cases  referred  to  by  these  authors 
fully  sustain  the  position  which  they  lay  down. 
In  this  State  it  has  not  been  the  practice  to  ex- 
punge useless  counts  in  a  declaration;  but  the 
defendant  is  protected  against  unnecessary 
costs  in  another  form.  All  charges  for  redund- 
ant matter  are  struck  out  on  taxation. 

It  was  decided  in  this  court  20  years  ago, 
that  in  a  case  like  the  one  at  bar  the  plaintiff 
was  only  entitled  to  an  allowance  on  taxation 
for  the  money  counts;  but  as  the  case  was  not 
reported,  I  have  thought  it  proper  to  examine 
the  question  as  though  it  were  now  presented 
for  the  first  time. 

If  this  were  a  motion  for  re-taxation  in  a  case 
before  this  court,  I  should  think  it  a  duty  to 
direct  all  the  charges  for  the  special  counts  in 
the  summons  and  declaration  to  be  disallowed. 
But  the  question,  how  many  folios  actually 
contained  in  any  pleading  should  be  stricken 
out  as  unnecessary,  *depends  in  some  [*1 18 
degree  on  the  discretion  of  the  taxing  officer; 
and  lam,  therefore,  inclined  to  the  opinion  that 
this  is  not  a  proper  case  for  awarding  a  man- 
damus. Upon  this  ground,  we  should  have 
abstained  from  expressing  any  opinion  on  the 
main  question,  had  it  not  been  apparently  de- 
sired by  the  judges  of  the  C.  P.,  as  well  as  the 
attorneys  for  both  parties. 

Cited  in— 20  Wend.,  674 ;  21  Wend.,  187. 


THE  PEOPLE,  ex  rel.  COULTER. 

v. 
NEW  YORK  C.  P. 

Action  against  Maker  and  Indorser,  Sued  Joint- 
ly under  the  Statute — New  Trial  as  to  One — 
Mandamus. 

In  a  suit  against  the  maker  and  indorser  of  a  prom- 
issory note,  sued  jointly  under  the  statute,  where 
a  general  verdict  is  found  for  the  defendants,  if  on 
a  motion  for  a  new  trial,  the  court  are  of  opinion 
that  the  verdict  is  wrong  as  to  the  maker,  but  right 
as  to  the  indorser,  they  should  permit  the  verdict  to 
stand  as  to  the  latter,  and  allow  him  to  enter  judg- 
ment thereon  in  bis  favor,  and  grant  a  new  trial 
only  as  to  the  maker :  and  when,  instead  of  doing  so, 
a  Court  of  C.  P.  set  aside  the  verdict  as  to  both  de- 
fendants, this  court  awarded  a  mandamus  directing 
the  C.  P.  to  vacate  the  order  for  a  new  trial  as  it  re- 
garded the  indorser,  and  to  proceed  and  render  judg- 
ment in  his  favor. 

Citations— Stat.,  sess.  of  1832,  p.  489 ;  Seas.  1835,  p. 
248. 

MOTION  for  mandamus.  Prime  brought  an 
action  in  the  N.  Y.  C.  P.  against  Plymp- 
ton,  the  maker,  and  Coulter,  the  indorser,  of  a 
promissory  note.  The  defendants  pleaded  sev- 
erally. The  defense  was  usury,  and  the  jury 
found  a  verdict  for  the  defendants.  On  a  case 
made  by  the  plaintiff,  the  C.  P.  set  aside  the 
verdict  and  ordered  a  new  trial,  on  the  ground 
that  this  was  business  paper,  and  valid  against 
the  maker,  notwithstanding  the  alleged  usury 
in  negotiating  the  note  to  the  plaintiff.  Coulter, 
the  indorser,  insists  that  the  verdict,  being 
right  as  to  him,  the  court  should  have  allowed 
it  to  stand,  as  it  respected  him,  and  only  have 
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•ordered  a  new  trial  as  against  the  maker;  and 
on  this  ground  he  prays  a  mandamut. 
Mr.  A.  J.  Colvin,  moved  ex  parte. 

By  the  Court,  Bronson,  J.  We  have  given 
a  liberal  construction  to  the  statutes  author- 
izing the  holder  to  proceed  against  several  par- 
1  lw*]  ties  to  a  bill  or  note  in  one  action  in- 
stead of  bringing  separate  suits,  as  was  neces- 
sary at  the  common  law.  Stat.,  sess.  1882,  p. 
489,  and  sess.  1835,  p.  248.  The  plaintiff  may 
sever  the  action  and  proceed  to  judgment 
against  one  party,  when  an  obstacle  is  inter- 
posed by  another ;  and  I  think  the  statute 
should  be  so  construed  as  to  authorize  the  sev- 
erance of  the  action  whenever  that  course  is 
necessary  to  protect  the  rights  of  one  or  more 
of  the  defendants.  Had  the  indorser  been  sued 
alone,  the  verdict  in  his  favor  would  not  have 
been  disturbed.  As  I  understand  the  opinion 
of  the  court  below,  the  only  ground  for  order- 
ing a  new  trial,  so  far  as  he  is  concerned,  is, 
that  he  was  sued  jointly  with  the  maker,  who 
made  out  no  defense.  I  think  the  court  should 
have  ordered  a  new  trial  as  against  the  maker 
only,  and  allowed  the  indorser  to  proceed  to 
judgment  on  the  verdict  in  his  favor. 

Alternative  mandamus  granted. 


THE  PEOPLE,  ex  rel.  MILLS  KT  AL., 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Practice — Commencement  of  Suit  by  Filing  and 
Service  of  Declaration — Residence  of  Defend- 
ant. 

An  action  may  be  commenced  in  the  Superior 
Court  of  the  City  of  N.  V .,  the  same  as  in  thia  court 
or  in  the  courts  of  C.  P.  of  the  several  counties  of 
the  State,  by  the  tili UK  and  service  of  a  declaration, 
except  that  it  cannot  be  commenced  by  the  service 
of  the  declaration  on  a  person  residing  out  of  the 
city ;  if,  however,  the  cause  of  action  exist  against 
two  or  more  joint  debtors,  one  of  whom  resides  out 
of  the  city,  the  creditor  may  serve  a  declaration  on 
the  debtor  residing  in  the  city,  and  proceed  to  judg- 
ment in  the  same  manner  as  if  both  debtors  had 
been  brought  into  court. 

Cltations-2  R.  S..  247.  sec.  122 ;  347.  sees.  1,2;  Stat.. 
seas.  1830,  p.  18,  sec.  1 ;  Stat.,  sess.  1833,  p.  385,  sec.  3. 

MOTION  for  mandamtu.  Duffleld  and  oth- 
ers commenced  an  action  in  the  Superior 
Court  of  the  City  of  N.  Y.  against  the  relators, 
Mills,  Dias  and  Brinley,  as  joint  makers  of  two 
promissory  notes.  The  action  was  commenced 
by  declaration,  a  copy  of  which  was  served  on 
the  defendants,  Mills  and  Dias,  but  not  on  Brin- 
ley, who  was  not  a  resident  of  the  County  of 
N.  Y.,  but  resided  in  the  City  of  Philadelphia. 
The  defendants  moved  the  Superior  Court  to 
set  aside  the  proceedings,  on  the  ground  that 
1 2O*]  the  court  *had  no  jurisdiction  to  pro- 
ceed in  this  manner,  inasmuch  as  all  the  de- 
fendants did  not  reside  within  the  jurisdiction 
of  the  court.  The  motion  was  denied,  and  the 
relators  now  ask  a  mandnmut. 
Mr.  A.  Taber.  for  the  motion. 
'/••.  L.  Livingston,  contra. 

By  the  Court,  Bronson,  ./.  The  statute 
which  first  authorized  the  commencement  of 
an  action  by  filing  and  serving  a  declaration 
only  extended  to  this  court  and  the  several 
courts  of  C.  P.  2  R  S.,  847,  sees.  1,  2.  In  1830 
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this  provision  was  made  applicable  to  the  Su- 
perior Court  of  the  City  of  N.  Y.,  with  the 
qualification  that  it  "shall  not  be  so  construed 
as  to  authorize  the  commencement  of  a  suit  by 
the  service  of  a  declaration  on  any  person  re- 
siding out  of  the  City  and  County  of  New 
York."  Stat.,  sess.  1830,  p.  18,  sec.  1.  The  pro- 
vision in  relation  to  joint  debtors,  where  all 
have  not  been  served  with  process,  2  R.  S. ,  247, 
sec.  1^2,  was  afterwards  extended  to  suits 
commenced  by  declaration.  Stat.,  sess.  1833, 
p.  395,  sec.  3.  The  words  of  the  Act  are,  that 
"  The  defendant  so  served  shall  answer  to  the 
plaintiff,  and  the  judgment  in  such  action,  if 
rendered  in  favor  of  the  plaintiff,  shall  be 
against  all  the  defendants  in  the  same  manner 
as  if  all  had  been  served  with  the  declaration." 
It  is  said  that  this  only  extends  to  a  case  where 
the  plaintiff,  had  he  thought  proper  to  pursue 
that  course,  might  have  served  the  declaration 
on  all  the  defendants,  and  as  the  Act  of  1830 
would  not  warrant  the  service  of  a  declaration 
on  the  non-resident,  Brinley,  the  Superior 
Court  had  no  jurisdiction.  This  is  giving  the 
Act  of  1833  a  narrow  and,  I  think,  forced  con- 
struction. It  certainly  is  not,  in  terms,  con- 
fined to  cases  where  the  declaration  might  have 
been  served  on  all  the  defendants,  and  I  see  no 
reason  for  giving  it  such  an  interpretation. 
Nothing  more  was  intended  than  to  place  ac- 
tions commenced  by  declaration  against  joint 
debtors,  on  the  same  footing  with  actions  com- 
menced by  the  service  of  process.  These  sev- 
eral statutes  when  construed  *together  [*12 1 
amount  to  this;  an  action  may  be  commenced 
in  the  Superior  Court  by  the  filing  and  service 
of  a  declaration,  but  it  shall  not  be  so  com- 
menced by  serving  the  declaration  on  a  per- 
son residing  out  of  the  city;  if,  however,  the 
action  is  against  several  joint  debtors,  and  serv- 
ice has  been  made  upon  any  of  the  defend- 
ants, the  plaintiff  may  proceed  to  judgment  in 
the  same  manner  as  though  all  had  been  brought 
into  court. 
Motion  denied. 


JACOBS  v.  FOUNTAIN. 

In  the  action  of  account,  notice  of  the  hearing  be- 
fore the  referees  need  not  be  given  where  the  de- 
fondant  has  not  appeared  in  the  action  in  person  or 
by  attorney. 

IN  the  action  of  account,  where  the  defend- 
ant suffers  judgment  by  default,  and  does 
not  appear  either  in  person  or  by  attorney,  and 
the  cause  is  referred,  the  referees  may  proceed 
(o  take  and  settle  the  account  without  notifying 
the  defendant  of  the  time  and  place  of  hearing. 
The  statute  only  applies  to  cases  where  the  de- 
fendant has  appeared  in  the  action.  2  R.  S. . 
885.  sec.  51 ;  General  Rules  of  Court,  12. 

Mr.  H.  firewater,  for  defendant. 

Mr.  P.  Cadger,  for  plaintiff. 

Cited  in— 3  Hill.  «2:  23  How.  Pr..  212. 


8TEVER  r.  SOMBERQKR. 

Bail — Surrender — Exoneretur. 

After  the  time  for  nurrondor  hm  expired,  the 
court  will  not  relievo  the  ball  by  onli-rlnir  an  tronr- 
retur,  on  the  ground  that  thodrfondantlna  rooldont, 
and  not  liable  to  arrest. 
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Whether  the  ball  can  In  any  stage  of  the  proceed- 
ings move  for  an  exoneretur  on  such  ground,  qwere. 

MR.  K.  MILLER,  on  behalf  of  the  bail, 
moved  to  enter  an  exoneretur  on  the  bail 
piece,  on  the  ground  that  this  is  an  action  of 
1  22*1  *assumpsit,  and  the  defendant  a  resi- 
dent of  this  State  and  not  liable  to  arrest.  Tbe 
plaintiff  had  proceeded  to  judgment  against 
the  principal,  and  then  brought  an  action 
against  the  bail,  who  appeared  and  the  cause 
was  put  at  issue,  and  now,  after  the  time  for 
surrendering  the  principal  had  elapsed,  the 
bail  made  this  motion.  Whether  the  defendant 
in  the  original  action  was  a  resident  of  this 
State  or  not,  at  the  time  of  the  arrest,  was  a 
controverted  fact. 
Mr.  M.  T.  Reynolds  opposed  the  motion. 

By  the  Court,  Bronson,  J.  It  was  for  the 
defendant,  and  not  the  bail,  to  take  the  objec- 
tion that  he  was  not  liable  to  arrest.  But  if  the 
bail  could  ever  have  been  heard,  they  are  now 
too  late. 

Motion  denied. 

Cited  in— 28  N.  Y.,  320 :  12  Barb..  612 ;  7  How.  Pr., 
88;  21  How.  Pr.,  146;  12  Abb.  Pr.,  181. 


PAYNE  «.  SMITH  ET  AL. 

Bill  of  Particulars — Default — Change  of  Venue. 

Where  a  bill  of  particulars  is  delivered  with  the 
declaration,  and  the  plaintiff  is  subsequently  served 
with  an  order  for  a  bill,  he  may  disregard  it  and  en- 
ter the  defendant's  default  for  not  pleading;  he.ho  w- 
ever,  cannot  do  so  where  the  order  is  for  further 
particulars. 

Where  a  defendant  is  let  in  to  defend  on  the  mer- 
its after  a  default,  the  plaintiff  is  permitted  to 
change  the  venue  so  as  to  enable  him  to  obtain  a 
speedy  trial. 

Citation— 7  Cow.,  316. 

MR.  H.  H.  MARTIN,  for  the  defendants, 
moved  to  set  aside  the  default  and  all  sub- 
sequent proceedings  for  irregularity.  The  ac- 
tion was  commenced  by  the  filing  and  service 
of  a  declaration  and  notice  of  rule  to  plead, 
Apr.  23.  The  declaration  contained  the  com- 
mon counts  in  assumpsit,  tcf  which  was  added 
the  copy  of  a  promissory  note  made  by  Smith 
and  indorsed  by  the  other  defendants,  with  a 
notice  signed  by  the  plaintiff's  attorney,  as  fol- 
lows :  "Take  notice  that  this  suit  is  brought 
on  a  note,  of  which  the  above  is  a  copy  and  a 
bill  of  particulars  in  this  cause."  May  5,  the 
defendants'  attorneys  obtained  and  served  an 
order  staying  the  plaintiff's  proceedings  until 
1 23*]  a  bill  of  particulars  *should  be  deliv- 
ered. The  plaintiff  disregarded  the  order,  and 
entered  a  default  for  not  pleading  May  15. 
Mr.  A.  Taber.  for  plaintiff. 

By  the  Court,  Bronson,  J.  A  bill  of  partic- 
ulars was  served  with  the  declaration,  and  al- 
though it  was  furnished  without  any  order  for 
that  purpose,  the  plaintiff  was  bound  by  it. 
Williams  v.  Allen,  7  Cow.,  316.  If  the  defend- 
ants thought  it  insufficient,  they  should  have 
applied  for  a  further  bill,  or  a  more  particular 
account  of  the  demand  for  which  the  action 
was  brought.  The  order  for  a  bill  of  particu- 
lars, when  one  had  already  been  delivered,  was 
properly  treated  as  a  nullity.  The  particulars 
Ul 


delivered  were  sufficiently  specific,  and  the 
order  was  probably  obtained  from  the  commis- 
sioner without  disclosing  to  him  the  true  state 
of  the  case,  and  for  the  purpose  of  throwing 
the  plaintiff  over  the  Seneca  Circuit.  But  there 
is  an  affidavit  of  merits,  and  on  that  ground 
the  defendants  will  be  allowed  to  plead  on  pay- 
ment of  costs  and  consenting  that  the  venue  be 
changed  to  the  County  of  Cayuga,  which  will 
enable  the  plaintiff  to  obtain  a  speedy  trial. 

Rule  accordingly. 

Cited  in— 32  Wend.,  643 ;  24  Wend.,  276. 


THE  PEOPLE,  ex  rel.  PROCTOR, 

«. 
ALBANY  C.  P. 

Trespass— Plea  of  Title — Pleading  in  C.  P. 

Where  the  defendant  has  pleaded  title  to  a  decla- 
ration of  trespass  quare  clausum  frcgit  in  a  justice's 
court,  the  plaintiff,  if  he  prosecutes  the  suit  in  the 
C.  P.,  may  there  declare  particularly  describing  the 
close,  although  he  did  not  do  so  in  the  justice's 
court. 

If  it  be  made  to  appear  that  the  plaintiff,  in  his 
declaration  in  the  C.  P.,  proceeds  for  a  trespass  upon 
premises  other  than  those  on  which  he  alleged  be- 
fore the  justice  the  trespass  was  committed,  or  if  the 
defendant  has  been  misled,  the  C.  P.  may,  on  either 
of  those  grounds,  grant  relief,  but  not  for  the  al- 
leged departure  in  pleading. 

Citations— 2  R.  8.,  237,  sec.  64 ;  11  Wend.,  642 :  12 
Wend.»  207. 

MOTION  for  mandamus.  McCormick  sued 
the  relator  before  a  justice  of  the  peace, 
and  declared  in  trespass  for  breaking  and  en- 
tering his  close  situate  in  the  Town  of  Bethle- 
hem. The  declaration  was  general,  and  con- 
tained no  *description  of  the  close.  The  [*  1 24 
defendant  pleaded  title;  McCormick  thereupon 
brought  an  action  in  the  C.  P.,  and  in  his  dec- 
laration described  particularly  the  close  in 
which  the  trespass  was  alleged  to  have  been 
committed.  Proctor  moved  the  C.  P.  to  set 
aside  the  declaration  on  the  ground  of  depart- 
ure from  the  declaration  before  the  justice. 
The  motion  was  denied,  and  he  now  asks  a 
mandamus  to  the  C.  P.  requiring  them  to  grant 
his  application. 

Mr.  R.  W.  Peckham,  made  the  motion  ex 
parte. 

By  the  Court,  Bronson,  J.  When  the  de- 
fendant pleads  title  before  the  justice,  and  the 
plaintiff  attempts  to  continue  the  proceeding, 
he  must  declare  in  the  C.P.  "for  the  same  cause 
of  action  whereon  he  relied  before  the  justice."" 
2  R.  S.,  237,  sec.  64.  There  is  no  proof  that  the 
cause  of  action  on  which  the  plaintiff  relied 
was  not  the  same  in  both  courts.  The  declara- 
tion in  the  C.  P.  differs  in  form  from  that  be- 
fore the  justice,  and  this  must  often  be  the  case 
or  the  pleading  would  be  bad  on  demurrer.  It 
also  differs  from  the  original  declaration  in  set- 
ting out  the  abuttals  or  a  particular  description 
of  the  close,  but  it  does  not  follow  that  the 
trespass  or  cause  of  action  on  which  the  plaint- 
iff relies  is  not  the  same  now  as  it  was  before 
the  justice.  Whether  the  same  or  not,  is  a 
question  which  should  be  settled  on  motion. 
Tuthill  v.  Clark,  11  Wend.,  642;  12  Id.,  207. 

It  is  said  that  the  plaintiff  should  have  new  as- 
signed before  the  justice.  Conceding  that  he 
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might  have  done  so,  yet  he  ought  not  to  lose 
his  action  because  the  pleadings  there,  were 
less  formal  than  is  usual  in  courts  of  record. 
Should  he  go  to  trial  on  the  pleadings  as  they 
stood  before  the  justice,  it  will  be  enough  for 
the  defendant  to  prove  that  he  had  title  to  any 
close  in  the  Town  of  Bethlehem ;  and  then  there 
must  be  a  verdict  for  the  defendant,  although 
there  has  actually  been  a  trespass  on  the  plaint 
iff's  land,  and  although  the  defendant  knew 
what  particular  close  was  intended  by  the 
plaintiff.  To  avoid  this  injustice,  the  plaintiff, 
in  declaring  in  the  C.  P.,  has  given  a  particu- 
lar description  of  the  close ;  and  I  think  he 
125*]  should  be  allowed  *to  do  so,  unless  it 
appear  that  the  cause  of  action  is  different  from 
that  on  which  he  relied  at  first,  or  that  the  de- 
fendant has  been  misled.  The  defendant  might 
have  required  a  particular  description  of  the 
plaintiff's  close  before  putting  in  his  plea.  As 
he  neglected  to  do  so,  and  the  plaintiff  did  not 
new  assign,  the  parties  ought  to  be  allowed  to 
put  their  pleadings  in  such  form  in  the  C.  P. 
as  will  best  carry  out  the  provisions  of  the  stat- 
ute. 12  Wend.,  207.  The  Court  of  C.  P.  was 
right  in  refusing  to  set  aside  the  declaration. 
Motion  denied. 

Cited  in— 10  N.  Y.,  421 :  93  N.  Y. .,  56 ;  22  Barb.,  326 ; 
7  How.  Pr.,  403,  407. 


CLARK  t>.    PARKER   AND    LAWRENCE. 

Practice — Suit  against  Maker   and  Indorser — 
Inquest  against  One. 

Where  a  maker  and  indorser  of  a  note  are  sued  in 
one  action,  an  affidavit  of  merits  by  the  maker  will 
not  prevent  an  inquest  against  the  indorser,  unless 
it  appear  that  the  defense  of  both  is  identical. 

The  plaintiff  may  take  an  inquest  against  one  of 
the  parties  in  such  case,  without  making1  up  and  til- 
ing a  new  circuit  roll ;  the  severance  may  be  sug- 
gested on  the  judgment  roll. 

Citations— 6  Cow.,  396 ;  Stat.,  1835,  p.  248,  sec.  2. 

ACTION  against  the  maker  and  indorser  of 
a  promissory  note.  At  the  circuit  the 
maker  filed  an  affidavit  of  merits,  but  there  be- 
ing no  affidavit  by  the  indorser,  the  plaintiff 
proceeded  and  took  an  inquest  against  him. 

Mr.  J.  Holmes,  for  the  defendants,  moved 
to  set  aside  the  inquest,  and  insisted,  among 
other  things,  that  the  plaintiff  could  not  sever 
the  action  and  proceed  against  one  of  the  par- 
ties without  making  up  and  filing  a  new  cir- 
cuit roll — the  roll  filed  having  been  made  up 
against  both  defendants.  Stat.,  sess.  1835,  p. 
M&MC.  2. 

.'//•.  A.  J.  Colvin,  contra. 

By  the  Court,  Bronson,  J.  Where,  as  in 
thin  case,  different  parties  to  a  bill  or  note  are 
sued  in  one  action,  an  affidavit  made  by  one  of 
the  parties  that  the  defendants  have  a  good  de- 
fense on  the  merits,  is  not  sufficient  for  the 
1 26*]  other  *partv.  This  has  been  repeated- 
ly adjudged,  though  there  is  no  reported  case 
on  the  point.  The  maker  may  have  a  good  de- 
fense while  the  right  of  action  against  the  in- 
dorser is  unquestionable.  Had  the  affidavit 
stated  that  the  defense  of  the  maker  and  in- 
dorser was  the  same  it  would,  perhaps,  have 
been  sufficient.  Bk.  v.  Baxter,  6  Cow.,  895. 

In  actions  under  this  statute  it  has  also  been 
held,  that  where  one  of  several  parties  to  the 
WKSD.  19. 


note  or  bill,  files  an  affidavit  of  merits  at  the 
circuit,  the  plaintiff  may  sever  the  action  and 
proceed  against  the  other  party.  Stat.,  1835, 
p.  248,  sec.  2.  The  language  of  the  statute  is 
that  there  may  be  a  severance  where  the  trial 
or  hearing  is  put  off  by  any  of  the  parties  to 
the  bill  or  note.  When  the  cause  is  noticed  as 
an  inquest,  filing  an  affidavit  of  merits  has  the 
effect  of  putting  off  the  trial  or  hearing,  and 
we  think  the  statute  should  be  liberally  con- 
strued in  favor  of  the  right  of  the  plaintiff  to 
sever  the  action  whenever  he  meets  with  an 
obstacle  to  his  progress,  which  is  not  common 
to  all  the  parties  sued  on  the  instrument. 

It  appeared  by  the  circuit  roll  filed  that  the 
action  was  against  the  maker  and  indorser  of 
a  note,  and  I  think  it  was  not  necessary  for 
the  plaintiff  to  make  up  a  new  and  separate 
circuit  roll  against  the  indorser  before  proceed- 
ing to  take  an  inquest  against  him.  Proper 
suggestions  on  the  judgment  record  will  show 
that  all  was  regular. 

Motion  denied. 


Cited  in— 19  Wend.,  643. 
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Taxation  of  Costs— Attorney's  Fee— Bill  of  Ex- 
ceptions—  Witness  Fees — Practice. 

Attorney's  fee  attending  prepared  for  the  argu- 
ment of  a  bill  of  exceptions,  pursuant  to  notice 
from  the  adverse  party,  is  taxable,  although  he  da 
not  actually  attend. 

A  defendant  who  obtains  a  verdict,  which  is  con- 
firmed by  the  court,  may  enter  upon  the  record  a 
bill  of  exceptions  taken  by  the  plaintiff  at  the  cir- 
cuit, and  is  entitled  to  an  allowance  therefor,  unless 
the  plaintiff  waive  the  right  to  bring  error. 

A  witness  is  entitled  to  an  allowance  for  one  day 
in  coming  to  and  one  day  in  returning  from  the 
place  of  trial,  although  his  residence  is  only  8  miles 
from  such  place. 

Citations-2  Paige,  465 ;  2  Wend.,  265 ;  2  R.  8.,  633;  1 
Wend.,  102. 

ON  motion  for  re-taxation  of  costs,  the  fol- 
lowing points  were  decided  by  Mr.Justice 
Bronson. 

1.  When  a  witness  does  not  reside  in  the 
place  where  the  court  is  held,  he  is  entitled  to 
an  allowance  for  one  day  in  coming  to  and  one 
day  in  returning  from  the  place  of  attendance, 
although  his  residence  is  only  Smiles  from  the 
court-house.     The  Chancellor  has  given  a  dif- 
ferent rule,  2  Paige,  465;  but  the  question  was 
settled  in  this  court  several  years  since. 

2.  Attorney's  fee  for  attending  prepared  for 
the  argument  of  a  bill  of  exceptions,  etc..  pur- 
suant to  notice  from  the  adverse  party,  is  a 
proper  charge,  although  the  attorney  does  not 
actually  attend       Wilton  v.    Whitt,  2  Wend., 
265.     The  change  of  phraseology  in  the  pres- 
ent statute.  2  R.   8..  688.  has  not  altered  the 
rule  which  prevailed  under  the  old  law. 

8.  On  the  trial,  the  plaintiff  took  a  bill  of 
exceptions,  and  the  verdict  WM for  the  defend- 
ant,  in  whose  favor  judgment  was  finally  ren- 
dered. The  taxing  officer  allowed  for  entering 
the  bill  of  exceptions  on  the  judgment  record. 
A  like  charge  was  disallowed  in  Urttn  v.Urefn. 
1  Wend.,  102;  but.  under  the  former  statute, 
it  wan  not  the  practice  to  Incorporate  the  bill 
of  exceptions  in  the  record.  Under  the  prev- 
ent statute,  it  haa  been  held  by  the  Court  for 
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the  Correction  of  Errors  that  the  bill  should  be 
128*1  incorporated  in  the  "record.  If  the 
plaintiff  did  not  wish  to  bring  error,  he  should 
have  given  notice  that  he  waived  the  right  to 
have  the  bill  inserted  in  the  record.  As  such 
notice  was  not  given,  the  charge  was  properly 
allowed. 

Cited  In— 3  Hill,  449 ;  3  How.  Pr.,  234 ;  4  How.  Pr.. 
124. 


IN  THE  MATTER  OP  OPENING  THIRTY-SEC- 
OND STREET,  in  the  CITY  OP  NEW  YORK, 
from  the  10th  Avenue  to  the  East  River. 

Street* — Dedication  of  Land  for— Sale  of  Lands 
with  Reference  to  Street  Designated  on  Com- 
missioners' Map — Opening  of  Street — Nominal 
Damages. 

Where  a  street  is  designated  on  the  Commission- 
ers' map  of  the  City  of  N.Y.,  as  passing  over  certain 
lands,  and  the  owner  of  the  lands  subsequently  sells 
and  conveys  city  lots, bounding:  them  on  such  street, 
such  act  alone,  without  any  user  by  the  public,  is 
deemed  a  dedication  of  the  hind  over  which  the 
street  passes  to  the  public  use,  so  far  forth  that,  on 
the  opening  of  the  street,  the  purchaser  is  entitled 
to  only  a  nominal  sum  as  a  compensation  for  the 
fee. 

And  the  purchaser  can  claim  no  more,  notwith- 
standing- that  the  one  half  of  the  street  immediately 
in  front  of  and  adjoining  the  lot  conveyed  to  him  is 
granted  to  him,  where  the  grant  is  qualified  by  a 
clause  that  the  portion  of  the  street  thus  conveyed, 
shall  not  be  inclosed,  but  shall  always  be  and  re- 
main open  as  a  public  highway. 

Citations— 1  Wend.,  262 :  2  Wend.,  472 ;  8  Wend.,85; 
11  Wend.,  486: 17  Wend.,  661;  1  R.  S.,  738,  sec.  140;  748, 
sec.  2 ;  4  Paige,  510. 

rpHIRTY  SECOND  ST.,  as  laid  down  on  the 
-L  Commissioners'  map  filed  in  1811,  between 
8th  Avenue  and  a  line  about  200  feet  east  of 
7th  Avenue,  passed  through  lands  which  in 
Sep.,  1835,  were  owned  by  James  R.  Whiting. 
He  laid  out  the  lands  on  both  sides  of  the  street 
into  lots  of  about  25  feet  front  and  100  feet 
•deep,  fronting  on  the  street,  except  the  lots  at 
the  corners,  which  were  of  the  same  dimen- 
sions, but  fronted  on  the  7th  and  8th  Avenues. 
In  Sep.,  1835,  Whiting  sold  all  the  lots  at  pub 
lie  auction  to  different  purchasers,  except  one 
lot  on  one  of  the  corners,  which  he  bid  off 
himself.  Two  of  the  lots  described  in  the  deed 
as  bounding  on  Thirty-second  St.,  "  together 
with  the  one  half  of  Thirty-second  Street  as 
laid  out  on  said  map  [a  map  of  the  lots  and 
street]  immediately  in  front  of  and  adjoining 
said  lots,"  were  conveyed  by  Whiting  to  John 
A.  Sidell.  Two  other  lots,  with  the  land  in 
front,  in  Thirty-second  St.  were  described  and 
conveyed  in  the  same  way.  By  the  same  deed, 
129*]  Whiting  also  "conveyed  to  Sidell  two 
lots  described  in  the  deed  as  bounding  both  on 
the  7th  Avenue,  and  one  of  them  on  Thirty- 
second  St.,  together  with  the  land  adjoining 
the  lots,  and  included  within  lines  running 
along  the  center  of  the  avenue  and  street  to  the 
point  of  intersection.  Then  followed  a  clause 
in  these  words:  "The  said  last  mentioned 
piece  of  land,  and  the  said  pieces  of  land  here- 
inbefore described,  which  on  said  map  are 


NOTE.— Dedication  of  land  for  public  street  or  pub- 
lic higtiicay.  See  Wyman  v.  Mayor,  11  Wend.,  486, 
note ;  Denning  v.  Roome,  6  Wend.,  651,  note. 

Meanire  of  damages.  See  Matter  of  Furman  Street, 
17  Wend.,  649,  note. 
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laid  out  as  a  part  of  Thirty-second  Street,  are 
not  to  be  inclosed,  but  always  to  be  and  remain 
open  as  a  public  highway."  The  deeds  execut- 
ed to  the  other  purchasers  were  in  the  same 
form.  The  lands  at  the  place  in  question  were 
at  the  time  of  the  sale,  and  ever  since  have 
been  inclosed  in  fence — the  street  having  never 
been  opened  or  used  as  a  public  highway. 

Mr.  R.  Emmett,  for  the  Corporation  of  the 
city,  moved  the  confirmation  of  the  report  of 
the  Commissioners  of  Estimate  and  Assess- 
ment. 

Mr.  A.  Taber,  on  behalf  of  Sidell  and 
Whiting,  objected  that  nothing  had  been  al- 
lowed them  for  the  land  which  the  Corpora- 
tion were  about  to  take  by  their  order  for  open- 
ing the  street. 

By  the  Court,  Bronson,  J.  The  map,  under 
which  Mr.  Whiting  made  his  sales,  designated 
the  street  and  avenues  as  they  had  been  pre- 
viously laid  down  on  the  Commissioners'  map 
filed  in  1811.  In  the  conveyance  of  the  lots, 
the  purchasers  were,  in  terms,  bounded  on  the 
street.  If  we  stop  here,  it  is  then  a  settled  ques- 
tion that  the  grantor  was  only  entitled  to  a 
nominal  sum  for  the  fee  of  the  land  in  the  site 
of  the  street, when  it  should  afterwards  be  tak- 
en by  the  Corporation  ;  and  had  he  sold  the 
land  in  the  street  to  a  third  person,  his  grantee 
would  have  had  no  greater  right.  Matter  of 
Seventeenth  St.,  1  Wend.,  262;  Lewis  St.,  2  Id., 
472;  Livingston?.  Mayor  of  N.  Y.,8  /d.,85;  Wy- 
man v.  The  Same,  11  Id.,  486  ;  Firman  St.,  17 
Id. ,  661.  It  is  said  that  these  cases  proceed  on 
the  ground  of  an  implied  covenant  that  the 
purchaser  should  enjoy  a  perpetual  easement 
*or  right  of  way  in  the  street,  and  that  [*13O 
implied  covenants  in  deeds  were  abolished  be- 
fore these  conveyances  were  executed.  1  R.S., 
738,  sec.  140.  It  is  true  that  this  court,  in  the 
case  of  Seventeenth  and  Lewis  Sts.,  placed  its  de- 
cision on  the  ground  of  an  implied  covenant ; 
but  in  the  case  of  Fifth  St.  (Wyman  v.  Maym 
of  N.T.).  the  late  Chief  Justice  s&iA,  that  where 
the  owner  sells  city  lots  in  reference  to  a  map 
on  which  streets  are  laid  down,  "he  adopts  the 
map,  and  thereby  makes  an  appropriation  or 
dedication  to  public  use  of  the  ground  laid  out 
as  streets."  In  the  Court  for  the  Correction  of 
Errors,  this  case  and  that  relating  to  Attorney 
and  Ridge  Sts.  (Livingston  v .  Mayor  of  N.  T.) 
proceeded  on  the  ground  of  an  implied  grant 
of  a  right  of  way,  or  a  dedication  of  the  land 
to  public  use.and  the  same  point  was  adjudged 
in  the  case  of  Furman  St.;  see,  also,  Tr.ofWa- 
tertown  v.  Cowen,  4  Paige,  510.  It  is  not  very 
important  that  Thirty  second  St.  has  never 
been  opened  or  used  as  a  public  thoroughfare. 
Although  user  is  the  most  common,  it  is  not 
the  only  evidence  that  lands  have  been  dedicat- 
ed to  the  public.  In  some  of  the  cases  which 
have  been  mentioned,  the  street  had  been  used 
before  measures  were  taken  by  the  Corporation 
for  opening  it  in  the  form  prescribed  by  law, 
but  no  importance  was  attached  to  that  fact ; 
and,  in  some  of  the  cases, there  had  either  been 
no  user,  or  none  which  would  authorize  the 
court  to  proceed  on  that  ground. 

In  relation  to  Mr.  Sidell,  this  case  presents  a 
new  question.  In  the  conveyance  to  him, Mr. 
Whiting  first  granted  several  lots  bounded  by 
the  street.and  then  granted  one  half  of  the  land 

WEND.  19. 


1838 


THE  PEOPLE  v.  N.  Y.  C,  P.      TAKNEH  v.  TIBBITS. 


130 


lying  in  the  street  and  adjoining  the  lots.  Had 
the  deed  stopped  here,  there  would,  perhaps, 
have  been  some  difficulty  in  denying  the  right 
of  the  grantee  to  claim  full  compensation  for 
the  land  on  opening  the  street.  But  it  is  un- 
necessary to  consider  that  question.  The  grant 
is  qualified  by  the  provision,  that  the  lands  ly- 
ing in  the  site  of  the  street  "are  not  to  be  in- 
closed, but  always  to  remain  open  as  a  public 
highway."  Here  the  grantor  and  grantee,  the 
one  by  making, and  the  other  by  accepting  the 
conveyance,  both  unite  in  dedicating  the  land 
to  public  use. 

13 1*]  *But  it  is  said  that  this  clause  is  in- 
consistent with  the  previous  grant  of  a  fee  in 
the  land  and,  consequently,  void.  I  cannot 
yield  to  this  argument,  for  several  reasons.  In 
the  first  place,  the  fee  actually  passed  to  the 
grantee.and  will  remain  in  him  until  his  inter- 
est is  transferred  to  the  Corporation  by  open- 
ing the  street  in  the  forms  prescribed  by  law. 
Should  this  never  be  done,  the  other  grantees 
may  have  a  right  of  way  over  the  land,  but  the 
fee  will  still  remain  in  Sidell,  subject  to  the 
easement.  This  is  not  like  the  case  where  the 
habfiulum  clause  in  a  deed  is  repugnant  and 
contrary  to  the  premises.  The  clause  declar- 
ing that  the  lands  shall  always  remain  open  as 
a  public  highway,  is  part  and  parcel  of  the 
grant — a  qualification  or  description  of  the  in- 
terest which  the  grantor  intended  to  convey. 
This  clause  may,  I  think,  be  upheld  on  the 
principles  of  the  common  law. 

But  in  the  construction  of  deeds,  as  well  as 
wills,  the  intent  of  the  parties  is  to  govern, and  it 
is  the  duty  of  the  courts  to  carry  that  intent  into 
effect,  so  far  as  it  can  be  collected  from  the 
whole  instrument,  and  is  consistent  with  the 
rules  of  law.  1  R.  S.,  748,  sec.  2.  If  we  look 
at  the  whole  of  this  instrument  in  connection 
with  the  existing  state  of  things  at  the  time  it 
was  executed,  it  is  impossible  to  mistake  the 
intention  of  the  parties.  In  pursuance  of  an 
Act  of  the  Legislature,  the  whole  of  Manhat- 
tan Island  had  been  surveyed,  and  streets  and 
avenues  had  been  laid  out  in  reference  to  the 
anticipated  growth  of  the  city.  It  had  been 
settled  that  if  landholders  made  sales  and  bound- 
ed purchasers  by  a  contemplated  street,  they 
thereby  dedicated  the  land  in  the  street  to  pub- 
lic use,  and  could  only  demand  a  nominal  sum 
for  the  fee  of  the  land  when  it  should  after- 
wards be  transferred  to  the  Corporation.  In 
this  state  of  things  Whiting  laid  out  and  sold 
his  lunds.not  for  agricultural. but  for  city  pur- 
pose*; Helling  in  small  lots  bounded  by  a  con- 
templated street.  On  this  dedication  of  the  site 
of  the  street  to  the  public,  he  was  willing  to 
convey  all  hts  remaining  interest  in  the  land  to 
the  purchasers  respectively,  taking  care,  how- 
ever, to  declare  that  the  grant  was  not  made 
for  private  purposes,  but  to  the  end  that  the 
1  3i2*l  street  should  always  *remain  open  as 
a  public  highway.  It  is  impossible  to  suppose 
that  the  one  party  intruded  to  grant,  or  that 
the  other  expected  to  acquire,  an  unqualified 
interest  in  the  land.  Such  a  construction  of 
the  deed  would  defeat  the  manifest  intent  of 
the  parties,  by  rendering  that  which  was  des- 
igned as  an  important  qualification  of  the 
grant,  utterly  nugatory. 

The  other  purchasers, who  stand  in  the  same 
situation  as  Mr. Sidell. are  not  before  the  court. 
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So  far  as  appears,  they  do  not  complain  of  the 
principle  on  which  the  Commissioners  of  Esti- 
mate and  Assessment  have  proceeded. 

The  fee  of  one  half  the  land  in  the  street  ad- 
joining the  lot  which  Mr.  Whiting  bid  off  him 
self  .still  remains  in  him.  But  on  the  principles 
which  have  been  settled  in  the  cases  to  which 
I  have  referred,  he  is  only  entitled  to  a  nomi- 
nal sum  when  the  land  is  taken  by  the  Corpo- 
ration. He  has  dedicated  the  whole  street,  so 
far  as  it  passes  through  his  land,  to  public 
use. 

Report  confirmed. 

Overruled-23  N.  Y..  6«. 

Cited  in— 1  Hill,  190;  5  Denio,19:  23  N.  Y.,  64;  4  Hun, 
498 ;  27  Hun,  442 :  22  Barb.,  488 :  20  How.  Pr..  135  ;  60 
How.  Pr.,  269;  3  Abb.  Pr.,  281:  5  Duer;  149:  9  How.  TJ. 
8.,  31;  22  Cal.,  489;  57  111.,  388;  37  Mo.,  18;  37  N.  J.L.,126; 
47  Am.  Dec..  278. 


THE  PEOPLE,  ex  rel.  SWAIN, 
NEW  YORK  C.  P. 

It  is  a  Brood  objection  to  special  bail,  in  an  action 
prosecuted  in  a  Court  of  C.  P.,  that  they  do  not  re- 
side in  the  county  where  the  action  is  brought. 

A  SUIT  was  commenced  by  Swain  against 
West,  in  the  N.  Y.  C.  P.,  by  capias  adre- 
spondendum,  on  which  the  defendant,  being  a 
non-resident,  of  the  State  of  N.  Y.,was  arrest- 
ed and  held  to  bail.  Special  bail  was  put  in  and 
notice  of  justification  before  a  judge  at  cham- 
bers, given  to  the  plaintiff's  attorney.  At  the 
time  and  place  appointed,  the  bail  justified  in 
the  requisite  amount,  but  were  objected  to  on 
the  part  of  the  plaintiff  upon  Jthe  sole  ground 
that  they  were  not  residents  in  the  City  and 
County  of  N.  Y..but  were  residents  of  the  City 
of  Brooklyn, in  Kings  Co.  The  judge  sustained 
the  objection  and  refused  the  bail. hut  granted 
an  order  staying  proceedings,  so  that  the  opin- 
ion *of  the  Supreme  Court  might  be  [*133 
obtained  on  the  question  as  to  the  validity  of 
the  objection. 

By  the  Court,  Cpwen,  J.  All  the  above  is 
matter  of  practice  in  the  C.  P..  in  which  they 
have  a  discretion  with  which  we  cannot  inter- 
fere. Were  this  an  application  for  a  mandamu*, 
it  would  be  denied.  We  think,  however,  the 
better  practice  was  adopted  by  the  judge  in 
this  instance. 


TANNER  AND  TIBBITS. 

Proceeding*  under  Statute  to  Compel  Determina- 
tion of  Claims  to  Real  E»taU — Pleading — I*rac- 
tice — Cost* 

In  a  proceeding1  under  the  Statute  to  Compel  the 
Determination  of  Claims  to  Heal  K-tate.  If  the  par- 
ty putting  In  a  plea  In  nature  of  a  plea  in  alwte- 
inent,  omit  to  plead  to  the  title  after  a  rule  for  that 
purpose,  the  party  setting  the  proccedlnin  In  mo- 
tion la  entitled  to  jiidifinent  of  discontinuance  ;  but 
theoppoftiu*  party  is  entitled  to  coats. 

Such  costs  must  lie  Inserted  In  the  record  of  dis- 
continuance; If  the  party  entitled  to  the  judirment 
of  discontinuance  omit  to  require  to  have  the  coats 
taxed  and  to  Insert  them  In  the  record,  the  opposite 
party  must  apply  to  the  court  to  net  anlde  tne  rec- 
ord :  he  cannot  make  up  a  record  for  the  cost*,  mi- 
les* by  leave  of  the  court, 

Citation-2  R.  S.,  230,  sees.  6  H.  2d  cd. 

PROCEEDINGS  to  compel  the  determina- 
tion of  claims  to  real  catatc.     The  proceed - 
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ings  in  this  case  previous  to  those,  the  subject- 
matter  of  this  motion,  may  be  seen  in  18 
Wend..  544.  After  the  judgment  there  men- 
tioned was  set  aside,  a  rule  was  entered  con- 
formably to  sec.  7,  2  R.  S. ,  239,  2d  ed. .  that  Tib- 
bits  plead  to  the  title.  Tibbits  omitted  to  plead, 
and  Tanner  thereupon  caused  his  default  to  be 
entered,  entered  a  rule  for  judgment  of  discon- 
tinuance, made  up  a  record  without  saying 
anything  as  to  costs,  and  procured  the  judg- 
ment to  be  docketed  Dec.  9,  1836.  Tibbits. 
conceiving  himself  entitled  to  costs,  caused  a 
rule  to  be  entered  June  2,  1838,  entitled  Tib- 
bit*  v.  Tanner,  reciting  that  the  default  of 
Tanner  for  not  pleading  had  been  entered 
and  ordering  judgment  of  discontinuance,  and 
on  the  same  day  perfected  the  judgment  by 
filing  a  record  with  an  award  of  costs  in  his 
134*]  favor.  Tanner  *now  moves  to  set 
aside  such  record,  insisting:  1.  That  Tibbits 
is  not  entitled  to  costs;  or  2.  If  the  statute  al- 
lows costs,  that  his  proceedings  of  have  been 
irregular. 

By  the  Court,  Cowen,  J.  The  more  materi- 
al inquiry  is  whether  the  defendant  is  entitled 
to  costs.  This  depends  on  the  provisions  of 
the  7th  and  8th  sections  of  the  Act.  2  R.  S. , 
239,  2d  ed:  With  reference  to  the  costs,  when 
a  defendant  is  served  with  a  notice  pursuant  to 
this  Act,  he  may  proceed  in  one  of  two  ways. 
First.  He  may  be  silent  and  suffer  judgment 
by  default,  when  no  costs  are  given  to  either 
party.  Section  6  declares  that  judgment  shall 
be  rendered  on  such  default,  in  like  manner 
and  with  like  effect,  as  if  such  person  had  ap- 
peared and  disclaimed  as  hereinafter  provided; 
except  that  no  costs  shall  be  adjudged  against 
either  party.  Secondly,  the  defendant  may 
plead  to  the  possession,  and  the  7th  section 
provides  for  judgment  against  him  on  his  de- 
fault to  plead  over  to  the  title,  after  he  is  de- 
feated on  his  plea  to  the  possession.  It  says, 
simply,  that  the  like  judgment  shall  be  had 
against  him  as  if  he  had  disclaimed,  as  provid- 
ed in  the  next  section,  but  it  does  not  add.  like 
the  6th  section,  a  prohibition  of  costs.  Then 
comes  the  8th  section,  which  says  the  defend- 
ant may  disclaim,  in  which  case  judgment 
shall  be  entered  with  costs,  to  him.  This,  then, 
is  a  judgment  by  default,  in  which  the  defend- 
ant is  entitled  to  the  like  judgment  as  if  he  had 
disclaimed;  and  that  is  declared  to  be  a  judg- 
ment with  costs,  to  him.  One  would  suppose 
he  might  take  it  upon  these  words,  simply, 
"the  like  judgment  as  if  he  had  disclaimed." 
And  it  is  evident  the  Legislature  understood 
the  terms  as  importing"  a  full  judgment, 
costs  inclusive;  for  when  they  use  the  like 
words  in  the  6th  section,  "meaning  to  ex- 
clude costs,"  they  have  made  an  express  ex- 
ception. It  is  equal  to  the  plaintiff  whether  af- 
ter judgment  on  the  plea  to  the  possession,  he 
have  judgment  by  disclaimer  or  default;  and 
in  both  cases,  I  think,  he  must  pay  costs. 

But  the  defendant's  rule  is  irregular  in  its 
title.  The  tenant  is  plaintiff,  who  takes  judg 
ment  of  discontinuance  against  himself , not  for 
his  own  default, but  that  of  the  opposite  party, 
135*]  *and  so  the  rule  should  have  recited, 
and  so  the  defendant's  attorney  instructed  his 
agent.  The  whole  appeared  so  singular  to  the 
agent,  he  not  adverting  to  the  statute,  that  he 
reversed  the  title  and  the  recital,  and  made  it 
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conform  to  the  common  shape  of  such  a  rule. 
Hence  the  mistake,  a  very  slight  one  aftei  all, 
merely  in  the  title,  for  we  might  reject  the  re- 
cital as  surplusage.  But  still  it  was  irregular. 
Beside,  in  strictness,  no  separate  record  of 
judgment  could  be  made.  The  defendant  should 
have  moved  to  set  aside  Tanner's  record  and 
had  it  rectified  by  the  insertion  of  costs. 

But  the  plaintiff  was  also  irregular.  He 
should  have  obtained  a  taxation  of  the  defend- 
ant's bill;  and  either  have  paid  it,  or  inserted  it 
in  his  record.  There  should  be  but  one  record 
of  judgment  for  one  suit,  If  the  proceeding  be 
peculiar,  so  that  the  party  taking  judgment 
cannot  perfect  it  in  the  common  course,  the 
court  will  aid,  on  motion,  by  special  rule. 

In  this  case,  let  the  default  entered  in  behalf 
of  Tibbits  and  all  subsequent  proceedings  be  net 
aside;  also  all  the  proceedings  subsequent  to  the 
rule  for  judgment  entei'ed  in  behalf  of  the  plaint- 
iff, without  costs  of  this  motion  to  either  party. 


IN  THE  MATTER  OF  THE  ELECTION  OF  DI- 
RECTORS OP  THE  MOHAWK  AND 
HUDSON  R.  R.  COMPANY. 

Corporations — Election  of  Directors —  Who  En- 
titled to  Vote  on  Certain  Shares —  Truatee — 
Proxy — Application  to  Set  Aside  Election  for 
Irregularities — Parties. 

An  election  of  directors  of  an  incorporated  com- 
pany will  not  be  set  aside  on  a  summary  applica- 
tion to  the  Supreme  Court  for  that  purpose,  on  the 
ground  that  the  inspectors  were  not  sworn  in  the 
form  prescribed  by  the  statute ;  and  it  seems  that 
the  election  would  not  be  set  aside  upon  such  ap- 
plication, although  no  oath  whatever  was  adminis- 
tered to  the  inspectors,  if  no  objection  was  inter- 
posed at  the  time  of  the  election— it  is  enough  that 
they  were  duly  appointed  and  entered  on  the  dis- 
charge of  the  duties  of  their  office.  They  are  in- 
spectors de  facto. 

Where  on  the  transfer  books  of  an  incorporated 
company  stood  the  name  of  Samuel  Jaudon,  with 
the  addition  of  cashier  thereto  subjoined,  as  the 
owner  of  900  shares ;  it  was  held,  that  such  shares 
could  be  voted  upon  only  by  Jaudon  or  by  his  at- 
torney duly  authorized  by  him  for  that  purpose ; 
that  a  *proxy  from  Joseph  Cowperthwaite  [*136 
would  not  confer  such  authority,  although  accom- 
panied with  proof  that  he  was  the  successor  of 
Jaudon  as  cashier  of  the  U.  S.  Bank,  and  had  au- 
thority to  act  and  vote  in  his  place  in  reference  to 
all  stocks  standing  in  his  name  as  cashier  ;  the  court 
holding  that  although  it  should  be  admitted  that 
the  word  "cashier"  indicated  that  the  stock  was 
held  intrust,  still  none  other  than  the  trustee  in 
whose  name  the  stock  stands,  or  a  person  duly  au- 
thorized by  him,  is  entitled  to  vote. 

It  seems  that  on  an  application  of  this  kind,  proof 
of  authority  to  execute  a  proxy  to  vote  at  an  elec- 
tion, not  exhibited  to  the  inspectors,  will  not  be  re- 
ceived by  this  court  to  establish  the  allegation  of  an 
erroneous  rejection  of  votes. 

Inspectors  of  an  election  of  directors  are  not 
bound  to  close  the  polls  at  the  end  of  an  hour,  al- 
though by  the  resolution  of  the  Board  from  which 
they  derive  their  authority,  the  election  is  limited 
to  one  hour;  they  may  exercise  a  reasonable  dis- 
cretion in  the  matter. 

No  one  but  a  party,  named  as  aggrieved,  in  the 
notice  of  application  to  set  aside  the  election,  is  en- 
titled to  be  heard :  a  notice  given  by  one  as  attorney 
for  A.  B.  and  others,  entitles  no  one  but  A.  B.  to  be 
heard. 

Citations— Stat.  of  1826.  p.  287,  sec.  6;  1  R.  S.,  2d  ed.. 
605,  sees.  5,  7  :  Willc.  Mun.  Corp.,  49 ;  Andr.,  119, 163, 
241 :  1  Salk.,  96 :  Holt,  221 : 12  Mod.,  467 ;  1  Ld.  Raym., 
658 ;  T.  Jones,  81, 137 ;  Stat.  25  Car.  II.;  31,  32  Car.  II.; 
2  Lev.,  184,  243  ;2  Mod.,  193 ; 3  Keb.,  606,  602, 665, 724 : 1 
Curw.  Hawk.,  P.  C.,  b.  1.  ch.  26,  sec.  16 ;  9  Johns.,  147, 
159;  13  Wh.,  81 ;  12Serg.  &  H.,  306;  9  Wh.,  720 ;  11  Wh.,. 
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184;  6  East,  356,  368,  369:  1  Lutw.,  508,  519;  Aug.  & 
Ames,  Corp.,  158-160,  sec.  4 ;  4  Des.  Eq.,  578,  58T ;  1 
Woodd.  Lect.,  491 ;  6  Co  w.,  23. 27;  2  Willc.  Mun.  Corp., 
495,  sec.  472 :  7  Cow.,  402 ;  6  Wend..,  509 ;  1  Maule  &  S., 
«97  :  19  Wend.,  37 ;  27-29.  Car..  II." 
A  PPLICATION  to  set  aside  an  election  of 
-Q.  Directors.  An  election  was  held,  pursuant 
to  notice;  for  the  choice  of  Directors  of  the 
Mohawk  and  Hudson  R.  R.  Co.,  June  13  last. 
There  were  opposing  tickets,  one  headed  by 
G.  M.  Davison  and  the  other  by  S.  Glover. 
The  slock  of  the  Co.  consists  of  10.000  shares, 
each  share  being  entitled  to  a  vote.  Seven 
thousand  votes  were  given  in  and  received  by 
the  inspectors  of  the  election,  and  the  ticket 
headed  G.  M.  Davison  was  declared  to  be  elect- 
ed by  a  majority  of  566  votes.  Application  is 
now  made  to  set  aside  the  election  on  three 
grounds:  1.  That  the  inspectors  were  not  sworn 
in  the  form  prescribed  by  statute:  2.  That  they 
improperly  rejected  a  vote  on  900  shares,  which 
would  have  been  given  for  the  ticket  headed 
8.  Glover  and,  of  course,  elected  that  tick- 
«t;  and  3.  That  the  poll  was  kept  open  longer 
than  one  hour,  the  period  specified  in  the  res- 
olution of  the  Directors  ordering  the  election. 
The  notices  of  the  application  were  given  by 
"Joseph  Blunt,  attorney  for  the  Bank  of  the 
United  States,"  and  by  "Samuel  Glover,  presi- 
dent and  director  of  said  Company,  in  person 
and  as  attorney  for  Robert  Birney  and  others, 
stockholders,  etc."  Robert  Birney  was  the 
owner  of  50  shares  of  the  stock  which  was 
voted  upon  by  proxy,  but  for  which  ticket  the 
vote  was  cast,  did  not  appear.  The  inspectors 
137*]  were  *sworn  well  and  faithfully  to 
perform  the  duties  of  the  office  of  inspectors, 
instead  of  being  sworn  in  the  form  prescribed 
by  Statute  1  R.  S.,  605,  sec.  7,  2d  ed.,  to  exe- 
cute the  duties  of  inspectors  with  strict  impar- 
tiality, and  according  to  the  best  of  their  abil- 
ities. Mr.  Glover,  the  president  of  the  Co., pro- 
cured the  attendance  of  the  commissioner  who 
administered  the  oath,  and  on  being  inquired 
of  by  one  of  the  inspectors  as  to  the  form  of 
the  oath  to  be  taken,  answered  that  he  knew 
of  no  particular  form.  The  oath  was  then  ad- 
ministered,  and  no  objection  was  made  by  any 
one  during  the  pendency  of  the  election  that 
the  inspectors  were  not  duly  sworn.  The  facts 
in  relation  to  the  rejection  of  the  900  votes  are 
these:  on  the  transfer  books  of  the  Co.  stood 
the  name  of  Samuel  Jaudon,  with  the  addition 
of  cashier  added  thereto,  as  the  owner  of  900 
shares.  On  these  shares  Mr.  Glover  offered  to 
vote  for  the  ticket  headed  S.  Glover,  and  in 
support  of  his  right  to  do  so  produced  a  proxy 
dated  June  9  last,  from  "Joseph  Cowperth- 
waite.  cashier,  of  Philadelphia,"  appointing 
Samuel  Glover  to  be  his  substitute  and  proxy, 
for  him  and  in  his  name  to  vote  at  any  elec- 
tion of  Directors  of  the  Mohawk  and  Hud- 
son II.  R.  Co.,  which  was  executed  thus:  "J. 
Cowperlhwaite  (L.  8.)"  Mr.  Glover  also  pro- 
duced an  affidavit  that  Joseph  Cowperihwnile 
is  the  successor  of  Samuel  Jitudon  as  cashier 
of  the  U.  8.  Bk.,  and  has  authority  to  act  and 
vote  in  his  place,  in  reference  to  all  xiork- 
standing  in  his  name  an  cashier.  The  vote  was 
rejected  by  the  inHpecton*.  In  relntion  to  the 
keeping  open  of  the  poll  of  election  ;Mny  25  last. 
a  resolution  WBM  adopted  at  a  meeting  of  the 
Board  of  Directors,  "that  in  pursuance  of  the 
standing  "by-laws of  this  Board,  the  nextelec- 
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tion  for  nine  Directors,  etc.,  be  held  at,  etc.. 
on  the  thirteenth  day  of  June  next,  and  that 
the  poll  be  opened  at  noon  and  continue  open 
for  one  hour;  and  that  Messrs,  (naming  three 
individuals)  be  inspectors  of  the  said  election," 
etc.  The  election  was  held  on  the  dav  appoint- 
ed, and  soon  after  the  hour  of  1  o'clock  P.  M. 
the  inspectors  were  informed  that  the  time  for 
closing  the  poll  had  arrived,  and  Mr.  Glover 
objected  to  any  more  votes  being  received.  The 
inspectors  not  having  been  able  *to  re-  [*138 
ceive  all  the  votes  in  readiness,  declined  to 
close  the  polls,  and  after  the  objection  of  Mr. 
Glover  took  732  votes  in  addition  to  those  be- 
fore received.  The  only  additional  facts  trans- 
piring at  the  election,  deemed  necessary  to  be 
stated,  are  that  a  Mr.  Lassala  voted  on  125 
shares  standing  in  his  name  as  trustee,  and  Mr. 
R.  White  voted  on  475  shares  standing  in  his 
name  as  cashier  in  trust;  these  votes  were  re- 
ceived without  any  objection,  and  were  given 
for  the  ticket  headed  G.  M.  Davison. 

In  addition  to  the  evidence  furnished  to  the 
inspectors.in  reference  to  the  900  shares  of  stock 
standing  in  the  name  of  Mr.  Jaudon  on  the 
books  of  the  Co.,  the  objectors  to  the  election 
now  produced  the  affidavits  of  Mr.  Robinson, 
former  cashier  of  the  branch  of  the  U.  S.  Bk. 
in  the  City  of  N.  Y.,  that  the  customary  mode 
of  purchasing  stock  by  moneyed  corporations 
is  to  take  a  transfer  in  the  name  of  their  cash- 
iers, adding  to  the  proper  name  of  the  individ- 
ual the  title  of  his  office,  viz. :  cashier;  and  that 
such  was  especially  the  custom  of  the  Bank  of 
U.  S.,  and  that  that  Bank  transfers  stocks  and 
gives  proxies  for  voting  at  elections  in  the 
name  of  its  cashier  or  successor  in  office.  The 
affidavit  of  Mr.  Delafleld.  of  the  Phrenix  Bk. , 
was  also  produced,  in  which  he  stated  that  he 
had  been  agent  for  many  foreign  corporations, 
knew  their  customs,  and  that  transfers  were 
ordinarily  taken  in  the  manner  stated  by  Mr. 
Robinson.  Mr.  Hint. ml.  secretary  of  the  N. 
Y.,  Providence  and  Boston  R.  R.  Co.,  made  a 
similar  affidavit. 

The  argument  on  the  motion  was  opened  by, 

Mr.  S.  Glover,  for  the  objectors. 

Mexxrx.  D.  Gardiner.  Jr.,  and  S.  Stev- 
ens, contra. 

Mr.  J.  Blunt,  in  reply,  for  the  U.  S.  Bank. 
-  Mr.  M.  T.  Reynolds,  also  in  reply,  for  the 
other  objectors. 

*  By  the  Court,  Cowen,  J.  The  only  [*  1 39 
inquiry  of  any  considerable  difficulty  in  this 
case,  respects  the  length  we  are  warranted  to 
go  in  ascertaining  the  title  of  the  inspectors. 
The  charter  of  incorporation  doc*  not  express 
ly  provide  for  inspectors,  but  I  think  we  are  to 
take  it  as  conceded  that  such  officers  had  been 
made  necessary  by  a  by-law  of  the  Co.  "  The 
directors  have  power  to"  provide  for  the  appoint- 
ment of  such  officers,  under  the  general  au- 
thority in  their  charter  to  prescribe  by  laws, 
rules  and  regulations  touching  the  election  of 
directors."  Slat.  1826.  p.  287.  sec.  6.  The  reso- 
lution of  May  28,  for  the  holding  of  the  election 
in  question,  professes  to  proceed  upon  a  stand- 
ing by-law;  it  appoints  the  three  gentlemen 
named  to  the  office  of  inspectors,  for  the  spe- 
cial occasion;  and  it  is  nowhere  denied  that  a 
by-law  requiring  the  appointment  of  Mich  of- 
ficers in  fact  exists.  Besides,  all  parties  pro- 
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ceeded  at  the  election  on  the  assumption  that 
they  were  proper  officers.  The  applicants  do 
not  deny  that  the  inspectors  were  duly  chosen, 
and  appeared  at  the  day  of  election  under  a 
notice  from  the  agents  of  the  Co.;  but  they 
object  ihat  they  were  not  properly  sworn  into 
office.  Their  oath  was  well  and  truly  to 
perform  its  duties  generally;  not  as  the  statute 
requires,  to  execute  their  duties  with  strict 
impartiality.  1  R.  S.,  2d  ed.,  605,  sec.  7.  The 
omission  was  not,  as  Mr.  Rosevelt  (one  of  the 
inspectors)  testifies,  owing  to  him.  He  applied 
to  Mr.  Glover,  the  president  of  the  Corpora- 
tion, for  the  form  of  the  oath, who  replied  that 
he  knew  of  no  particular  form;  and  the  in- 
spectors were  sworn  in  by  Mr.  Bissell,  whose 
attendance  was  procured  by  Mr.  Glover;  and 
the  form  was  according  to  Mr.  Glover's  direc- 
tion. This  is  not  denied ;  and  no  one  made  any 
objection  at  the  time,  that  the  oath  was  infor- 
mal. The  election  was  regularly  appointed 
and  advertised,  and  a  number  of  voters  were 
present  when  the  oath  was  administered.  The 
inspectors  proceeded  to  receive  the  votes;  hear- 
ing and  deciding  objections,  closing  the  polls 
and  declaring  the  result,  when  this  formal  diffi- 
culty is  started.  It  is  heard  for  the  first  time, on 
this  motion.  Certainly  after  what  has  trans- 
pired, it  does  not  lie  with  Mr.  Glover  to  make 
the  objection,  nor  I  think  with  Mr.  Birney,  or 
14O*J*anyone  who  knowing  of  the  irregular- 
ity.voted  either  in  person  or  by  proxy,  whatever 
force  there  might  be  in  it  independent  of  assent 
or  waiver.  No  person  or  body  corporate,  besides 
the  Bank  of  the  U.  S.,who  was  not  present,  and 
had  no  opportunity  to  object,  is  specifically 
named  as  complainant  in  these  proceedings.  Mr. 
Glover  appears  on  a  notice  signed  by  himself  in 
person,  and  as  attorney  for  Mr.  Birney  and  oth- 
ers in  favor  of  the  defeated  ticket,  without  say- 
ing who  those  others  are.  The  statute  requires 
us  to  interfere  summarily  on  the  application 
of  any  person  or  persons,  or  body  corporate, 
that  may  be  aggrieved  by,  or  may  complain 
of  any  election,  and  either  set  aside  or  estab- 
lish the  election,  or  make  such  order  or  give 
such  relief  in  the  premises  as  right  and  jus- 
tice may  appear  to  require.  1  R.  S.,  2ded., 
605,  sec.  5.  It  seems  to  me  that  the  person 
complaining  should  at  least  be  named;  and 
that  then  he  should  further  state  some  irregu* 
larity  to  which  he  wanted  an  opportunity  to 
object.  I  can  hardly  agree  that  with  lawful, 
and  for  aught  that  appears,  actual  notice  of  an 
election,  parties  are  entitled  to  absent  them- 
selves and  then  appeal  to  this  court  upon  a 
mere  formal  defect,  which  would  have  been 
corrected  upon  suggestion ;  and  the  exist- 
ence of  which,  therefore,  may  be  fairly  set 
down  to  their  own  neglect.  That  this  would 
be  so  in  respect  to  the  receiving  of  improper 
votes,  was  said  by  Nelson,  Ch.  J.,  in  the  late 
case  of  an  application  to  set  aside  the  election 
of  directors  for  the  Long  Island  R.  R.  Co. 
Ante,  p.  37.  We  are  told  that  irregular  acts 
are  not  waived  by  mere  silence,  and  that  to 
make  them  lawful,  all  the  corporate  members 
must  assent.  For  this,  1  Wilcock,  Mun.  Corp., 
49,  was  cited,  but  that  relates  to  defective  no- 
tices of  the  election,  or  other  corporate  busi- 
ness. 

But  even  if  the  objection  to  the  form  of  the 
oath  had  been  raised  and  disregarded,  and  spe- 
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cific  complaint  made  here,  it  is  very  question- 
able whether  we  could  regard  it.  Whether 
their  appointment  be  directed  by  statute  or 
a  by-law,  the  inspectors  are  officers  of  the 
Co.,  not  necessarily  to  be  sworn  on  the  day 
of  election,  but  like  other  officers,  may  take 
the  oath  immediately  after  being  chosen.  Be- 
ing regularly  appointed  and  entering  upon  and 
performing  the  duties  *of  their  office,  [*141 
they  become  inspectors  de  facto,  and  for  aught 
I  see,  their  acts  are  to  be  judged  by  the  same 
rules  which  would  be  applied  to  the  acts  of 
any  other  corporate  officer.  In  Rex  v.  Lisle, 
Andr.,  163,  one  Goldwire,  who  had  never  been 
elected  took  the  oath  of  office,  and  while  he 
was  pursued  by  quo  warranto,  convened  a 
meeting  of  the  Corporation,  and  though  his 
want  of  title  was  objected  to  by  several  elect- 
ors, nominated  the  defendant  a  burgess,  who 
swore  into  office.  Goldwire  was  afterwards 
actually  ousted;  and  the  court  held  the  defend- 
ant's title  defective,  because  Goldwire  could 
not  be  deemed  a  mayor  de  facto.  But  it  was 
admitted  that  acts  for  the  good  of  the  Corpora- 
tion, whether  judicial  or  ministerial,  are  valid 
if  done  by  a  mayor  de  facto,  though  wrongful- 
ly in.  This  was  said  especially  by  Lee,  Ch.  J., 
who  added,  the  question  is,  whether  the  per- 
son acting  be  an  officer  de  facto  as  to  the  par- 
ticular purpose  under  consideration,  according 
to  1  Salk.,  96.  The  case  in  Andrews,  was  on 
a  quo  warranto  drawing  in  question  Lisle's 
election  on  the  nomination  by  Goldwire.  It 
was,  therefore,  a  direct  proceeding  like  this; 
and  yet  the  court  did  not  pretend  they  could 
question  the  election,  if  the  presiding  officer 
had  been  such  merely  defaeto.  The  reference 
to  1  Salk. ,  96,  is  to  the  case  of  Parker  v.  Kelt, 
also  reported  in  several  other  books,  1  Ld. 
Raym.,  658;  Holt,  221;  12  Mod.,  467,  and  in 
all  these,  Holt,  Ch.  J.,  is  reported  as  having 
said,  that  an  officer,  deputy  or  agent,  though 
erroneously  appointed  in  form, and  with  intent 
that  he  shall  do  but  a  single  act,  and  doing  it 
shall  be  deemed  an  officer  de  facto,  and  his  act 
be  binding.  The  proceeding  in  question  was 
to  take  the  surrender  of  a  copyhold  estate  in 
virtue  of  an  appointment  from  the  steward's 
general  deputy;  a  thing  much  in  nature  of  a 
single  act  pursuant  to  a  corporate  appoint- 
ment. The  act  of  such  a  special  officer,  it  was 
said,  is  not  even  voidable.  Many  other  perti- 
nent illustrations  are  given,  in  the  course  of  the 
discussion  to  which  the  case  cited  gave  rise. 

In  the  case  at  bar  the  inspectors  were  prop- 
erly chosen;  and  let  it  be  granted  that,  to  give 
them  a  right,  they  should  also  be  sworn.  The 
true  remedy  would  be  by  a  direct  proceeding 
*against  them,  as  in  King  v.  Castle,  [*142 
Andr.,  119,  241.  The  power  of  such  officers 
cannot  be  drawn  in  question  collaterally  by  an 
appeal  from  what  they  themselves 'have  done. 
In  Hippesley  v.  Tucke,  T.  Jones,  81,  in  29  Car., 
2,  on  error  from  the  Mayor's  Court,  because 
the  mayor  had  not  taken  the  oaths  against 
popery  under  the  Statute  25  Car.,  2,  this  was 
allowed,  expressly  because  the  statute  had  de- 
clared the  office  void.  Deverry  v.  Mori-is,  T. 
Jones,  137,  S.  P.  on  error  from  a  Sheriff's 
Court  of  the  City  of  Norwich,  in  31  and  32 
Car.,  2;  8.  C.,  2  Lev.,  243;  8.  C.,  2  Mod.,  193. 
Yet  even  this  was  much  contested  by  several 
old  cases,  and  the  direct  contrary  held,  not- 
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withstanding  the  strong  words  declaring  the 
office  void.  Such  was  the  first  impression  in 
Hippesley  v.  Tucke,  in  the  K.  B;  on  its  being 
moved  in  27  and  28  Car.  2,  3  Keb.,  606.  The 
court  mentioned  cases  in  which  a  corporate  of- 
fice might  be  void  for  an  undue  election;  but 
added:  "  As  to  the  interests  of  a  stranger,  as 
acts  of  jurisdiction  they  are  not  void;  as  judg- 
ments here  in  Westminister  Hall  would  not  be 
void  by  any  one  or  all  not  having  duly  taken 
the  oaths.  These  matters  are  collateral."  And 
the  subject  was  considered  again  and  again,  be- 
fore the  court  held  the  election  void.  3  Keb., 
665,  in 28  Car.  2;  Id.,  662,  in  the  same  year; 
Id.,  721,  in  the  same  year;  see  5.  C.,  2  Lev., 
184.  It  is  said  by  Serg.  'Hawkins,  in  respect  to 
these  and  the  like  cases,  that  "notwithstanding 
the  words  of  the  Corporation  Act  are  so  very 
strong  as  to  make  such  election,  etc.,  void,  and 
those  of  the  Test  Act  to  make  such  persons 
disabled  in  law  to  all  intents  and  purposes 
whatsoever,  to  have,  occupy  or  enjoy  the  said 
offices;  yet  it  hath  been  strongly  holden  that 
the  acts  of  one  under  such  a  disability,  being 
instated  in  such  office,  and  executing  the  same 
without  any  objection  to  his  authority,  maybe 
valid  as  to  strangers.  For  otherwise  not  only 
those  who  no  way  infringe  this  law,  but  even 
those  whose  benefit  is  intended  to  be  advanced 
by  it,  might  be  sufferers  for  another's  fault,  to 
which  they  are  no  way  privy ;  and  one  chasm 
in  a  corporation  happening  through  the  de- 
fault of  one  head  officer,  would  perpetually 
143*]  vacate  the  acts  of  all  others,  whose  *au- 
thnrii  y.in  respect  of  their  admission  into  their 
offices  may  depend  on  his."  1  Curw.  Hawk. 
1».  0..  b.  1,  ch.  26,  sec.  16. 

The  statute  requiring  inspectors  of  corporate 
elections  to  take  an  oath  is  simply  directory  in 
its  terms,  and  without  any  nullifying  clause  on 
account  of  omission;  and  the  whole  case  is  one 
which  comes  emphatically  within  the  reasoning 
of  Hawkins.  In  respect  to  third  persons  who 
have  a  concern  in  the  acts  of  these  inspectors, 
all  they  do  should  be  holden  valid.  Several 
dicta  of  American  courts  and  one  in  this  court 
were  cited  on  the  argument  to  that  effect.  In 
People  v.  Rankle,  9  Johns.,  147,  159,  the  ques- 
tion was  whether  certain  trustees  of  a  corpora- 
tion were  elected  at  the  proper  time.  The  court 
said:  "  The  trustees  so  elected  would  at  least 
be  trustees  by  color  of  office,  and  their  acts 
would  be  good,"  admitting  they  were  not  duly 
duly  elected.  In  Bk.  v.  Dandridge,  12  Wh., 
81  Story, «/.,  said:  "  That  some  of  the  provi- 
sions of  the  charter  and  by  laws  may  well  be 
deemed  directory  to  the  officers,  and  not  con- 
ditions, without  which  their  acts  would  be  ut- 
terly void,  will  scarcely  be  disputed.  What 
are  to  be  deemed  such  provisions,  must  depend 
upon  the  sound  construction  of  the  nature  and 
object  of  f^ach  regulation,  and  of  public  con- 
venience and  apparent  legislative  intention. 
If  a  regulation  be  merely  directory,  then  any 
deviation  from  it,  though  it  may  subject  the 
officers  to  responsibility,  both  to  the  govern- 
ment and  to  the  stockholders,  cannot  bv  taken 
advantage  of  by  third  persons."  He  cites  Bk. 
T.  Oreston,  12  Berg.  &  R.,  806;  U.  ti.  v.  Kirk 
patrick,  9  Wh.,  720,  and  U.  8.  v.  Van  Zandl. 
11  Id.,  184.  which  are  slightly  illustrative  of 
the  doctrine  advanced.  AH  was  said  on  the 
argument,  you  may  as  well  b«  allowed  toques- 
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tion  the  acts  of  a  justice  of  the  peace  or  others 
in  station,  because  they  have  omitted  to  take 
their  official  oaths,  or  have  made  some  slip  in 
the  form  of  the  oath.  Such,  we  have  seen,  was 
the  suggestion  in  3  Keb.,  606.  It  was  said  in 
reply,  that  the  act  of  a  justice  who  had  not 
sworn  in  would  be  open  to  review,  and  an  in- 
stance was  put  of  the  statutes  often  passed  to 
make  his  acts  valid.  Such  statutes  are  well 
enough  to  avoid  all  question,  and  especially  to 
•protect  the  magistrate  as  against  the  [*144 
government;  but  it  cannot  be  that  all  his  judg- 
ments could  be  overturned  on  error,  much  less 
that  the  suitors  in  his  court  would  be  liable  in 
trespass  for  acts  done  under  his  authority,  or 
officers  go  unprotected  by  his  process,  which 
stands  fair  on  its  face. 

It  is  the  same  thing,  whether  the  act  in  ques- 
tion be  judicial  or  ministerial.  Thus,  in  King 
v.  Carp,  of  Bedford  Level,  6  East,  356,  it  was 
not  questioned  that  the  acts  of  a  deputy  regis- 
trar de  facto,  whose  duty  related  merely  to  re- 
cording titles  to  land  in  a  certain  place,  would 
be  valid.  The  only  question  made,  was  wheth- 
er he  was  as  officer  de  facto  of  the  Corporation. 
Ld.  Ellenborough,  Oh.  J.,  there  defines  such 
an  officer.  "  It  is  one,"  he  says,  "  who  has  the 
reputation  of  being  the  officer  he  assumes  to 
be,  and  yet  is  not  a  good  officer  in  point  of 
law."  Id.,  368,  369.  In  this  country,  how  many 
thousands  may  claim  title  under  the  registry  by 
clerks  of  counties  who  have  perhaps  not  been 
duly  elected,  or  not  regularly  sworn;  and  is  it 
to  be  tolerated,  that  therefore  all  they  have 
done  shall  be  avoided  by  a  collateral  action,  or 
indeed  by  any  proceeding,  except  as  between 
themselves  and  the  government?  In  Knight  v. 
Corp.  of  Wdls,  1  Lutw..  508,  a  mayor  de  facto 
was  holden  able  to  bind  the  Corporation,  by 
affixing  the  seal  to  a  bond.  The  court  said.: 
"  Admitting  he  was  not  qualified  to  be  mayor, 
yet  he  came  in  to  be  mayor  by  color  of  an  elec- 
tion, and  was  mayor  de  facto  by  means  of  that 
election,  and  all  ministerial  and  judicial  acts 
done  by  him  are  good.  An  action  will  lie 
against  him  for  a  false  return  on  a  writ  of  man- 
damus: the  Corporation  might  have  him  re- 
moved and  displaced;  but  that  not  being  done, 
he  had  power  to  seal  the  bond."  Id.,  519;  and 
see  Aug.  &  Ames,  Corp  ,  158-160,  sec.  4,  and 
cases  cited.  The  general  doctrine  is  also  very 
well  considered  in  Vestry  of  St.  Luke's  Church 
v.  Matthewt,  4  Des.  Eq.,  578,  587.  Professor 
Wooddeson  says,  that  if  an  officer  perform  a 
corporate  or  judicial  act,  it  is  valid,  though  he 
is  not  dejure  qualified.  1  Woodd.  Lect.,  491. 
The  same  thing  was  held  by  this  court  ns  to  a 
corporate  act  in  TV.  of  Vernon  *&>cie(y  [*  1 4ft 
v.  Hills.  6  Cow.,  28.  27.  It  is  said,  on  the  au- 
thority of  several  cases  cited  in  2  Willrock, 
Mun.  Corp..  p.  495,  sec.  472,  that  the  n-lator 
may  impeach  the  title  of  the  person  who  pre- 
sided at  the  election  of  the  defendant,  though 
the  officer  were  in.  de  facto.  But  it  is  quite 
doubtful,  on  other  cases,  whether  such  a  doc- 
trine can  be  maintained;  and  in  an  addenda,  the 
same  author  states  the  case  of  Itfjr  v.  Slytfif. 
II.  T..  1827  [6  Hum.  &  C..  240  ;  9  Dowl  ,  & 
R.,  226],  which  held  that  an  admission  by  an 
officer  de  facto  could  not  be  iinjvnrhed  by  a 
quo  tearranto.  it  being  a  merely  ministerial  act. 
The  duties  of  the  inspectors  are  an  admixture 
of  ministerial  and  judicial.  The  statute  con- 
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filling  them  to  the  transfer  books  as  the  test 
of  the  stockholders'  right  to  vote,  leaves  them 
much  less  discretion  than  they  would  other- 
wise possess.  But  they  are,  notwithstanding, 
as  in  the  case  at  bar,  often  called  on  to  decide 
important  legal  questions.  They  determine 
judicially  that  the  votes  are  receivable  or  not, 
and  as  ministerial  officers,  they  receive  or  re- 
ject. Titles  to  office  arise  as  a  consequence  to 
persons  who  are  in  no  way  responsible  for  the 
manner  in  which  the  inspectors  were  chosen  or 
sworn  into  office.  If,  in  trying  the  title  of 
persons  thus  elected,  we  are  put  also  to  look  to 
the  right  of  the  officers  who  presided  and  di- 
rected, it  appears  to  me  that  we  may  with 
equal  propriety  be  called  on  to  go  a  step  fur 
ther— to  the  title  of  the  presiding  officers  at 
their  election,  and  solo  the  authority  by  which 
the  latter  may  hold.  In  this  way,  a  proceed- 
ing, which  certainly  is  but  in  the  nature  of  a 
quo  warranto,  will  never  cease  its  issues  until 
all  the  machinery,  no  matter  how  remote,  shall 
be  found  to  have  been  legally  constituted.  Go- 
ing so  far,  would  not  only  be  wrong,  but  ut- 
terly impracticable.  The  general  rule  is,  ob- 
viously, that  corporate  business  done  by  officers 
de  facto  shall,  on  its  validity  coming  in  ques- 
tion, be  sustained;  and  there  is  certainly  noth- 
ing in  the  matter  now  before  us  to  make  it  an 
exception. 

Then  was  the  vote  of  Mr.  Cowperthwaite 
properly  rejected  ?  Of  this  there  can  be  no 
doubt  since  the  statute,  requiring  that  stock 
shall  be  voted  upon  in  the  name  standing 
on  the  transfer  books,  either  in  person  or  by 
146*]  proxy.  The  *name  in  this  case  was 
that  of  Mr.  Jaudon.  That  he  is  called  cashier, 
can  make  no  difference.  It  showed  no  trust 
in  him  or,  if  a  general  trust,  none  for  any  cer- 
tain person.  The  Bank  of  the  U.  8.  was  not 
named;  and  clearly,  if  the  trust  do  not  appear 
distinctly,  it  cannot  be  recognized.  The  trust 
is  a  matter  between  Mr  Jaudon  and  the  Bank, 
with  which  this  Corporation  have  nothing  to 
do.  The  Long  Island  R.  R  Co.,  before  cited. 
]  R.  S.,  605,  2d  ed.  sec.  6;  ExparteWttlcocks,  1 
Cow.,  402.  The  addition  of  the  word  "cashier" 
is  a  mere  description  of  the  person.  The  vote 
by  proxy  was  offered  in  behalf  of  Mr.  Jaudon 
with  or  without  his  addition  upon  the  transfer 
books.  The  statute  is  also  a  conclusive  an- 
swer to  the  attempt  made  to  vote  in  the  name 
of  Mr.  Cowperthwaite.  It  is  claimed  that  as 
Mr.  Jaudon  held  in  trust  for  the  Bank,  his 
resignation  as  cashier,  and  the  election  of  Mr. 
Cowperthwaite  as  his  successor,  worked  a 
transfer  of  the  trust  to  the  latter.  To  this 
there  are  several  answers,  admitting  that  the 
title  of  the  Bank  appeared  upon  the  transfer 
books.  First,  the  resignation  and  election 
would  not  work  a  transfer.  It  is  not  pretended 
that  this  would  be  the  effect  within  any  known 
rule  of  law.  According  to  that,  the  transfer 
must  be  made  by  an  actual  assignment  in  the 
usual  form  under  the  hand  of  Mr.  Jaudon. 
But  it  is  now  said  that  such  an  effect  is  wrought 
by  the  custom  of  moneyed  institutions  holding 
stock.  Nothing  of  that  kind  was  shown  to  the 
inspectors  and  we,  therefore,  cannot  notice  it; 
for  we  sit  as  a  court  of  appeal,  at  least  in  this 
respect,  and  must  confine  ourselves  to  the  mat- 
ters presented  to  the  court  below.  But  if  this 
were  otherwise,  the  proof  utterly  fails  to  estab- 
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lish  the  custom  contended  for.  Again;  the 
power  of  attorney  to  Mr.  Glover  authorizing 
him  to  vote,  does  not  purport  to  be  a  power 
from  the  cashier  of  the  Bank  of  the  U.  S.  It 
is  from  Joseph  Cowperthwaite,  cashier,  Phila- 
delphia. Mr.  Glover  contended  that  under  the 
circumstances  the  power  offered  was  the  proper 
proxy  of  the  U.  S.  Bank.  So  far  from  this, 
the  Bank  is  not  even  alluded  to  in  the  instru- 
ment. To  give  it  that  effect,  the  Bank  should 
have  been  named  as  principal,  and  the  proxy 
sealed  with  its  corporate  seal.  But  it  had  no 
*power  to  delegate  any  right  to  vote  [*  147 
on  the  900  shares,  because  they  did  not  stand 
in  its  came  on  the  transfer  books.  Everything 
was,  doubtless,  very  well  in  respect  to  this 
stock,  as  between  the  Bank  and  Air.  Jaudon; 
but  in  determiuing  the  right  to  vole,  the  law 
looks  to  the  transfer  books  alone,  and  takes 
the  name  in  which  the  legal  title  resides.  This 
court  decided,  in  The  Matter  of  Barker,  that 
stock  standing  iu  his  name,  expressly  in  trust 
for  other  designated  persons,  must  yet  be  voted 
on  by  the  trustee.  6  Wend.,  509. 

The  votes  of  Mr.  Lassala  and  Mr.  White 
were  properly  received  for  three  reasons;  they 
were  neither  objected  to,  nor  did  the  name  of 
their  cestuis  que  trust  appear  on  the  transfer 
book;  and  if  they  had,  we  have  seen  it  would 
not  vary  the  case. 

The  trustees  acted  properly  in  taking  the 
requisite  time.notwithstanding  they  were  called 
on  to  close  the  poll  at  one  o'clock.  I  much 
doubt  whether  the  time  could  in  virtue  of  a  by- 
law be  tied  up  to  a  certain  hour  of  the  day; 
but  in  this  case  it  was  not  attempted.  I  have 
no  doubt,  that  in  case  of  actual  necessity,  the 
business  might  have  been  extended  even  to  the 
next  day.  Every  principle  of  construction  is  in 
favor  of  full  time,  otherwise  business  may  be 
badly  done  by  being  hurried,  or  embarrassed 
and  defeated  by  the  raising  of  dilatory  object- 
lions  and  protracted  examination  and  discus- 
sion. King  v.  Mayor,  etc.,  of  Carmarthen,  1 
Maule&  S.,  697. 

The  motion  to  set  aside  the  election  is  denied. 

Same  case — 4  Paige,  384. 

Oath  of  office— Officer  de  facto.  Distinguished— 71 
N.  Y.,  313  (27  Am.  Rep.,  49). 

Cited  in-19  Wend..  63tt ;  8  N.  Y.,  84  ;  85  N.  Y.,  305 ; 
14  Barb.,  287 ;  33  N.  J.  L.,  202 :  10  Minn..  113 ;  53  Mo., 
354. 

Closing  of  polls— Time  of.  Cited  in— 1  Lans.,  323;  7 
Abb.,N.  S.,  281. 

Directory  statute— Proceedings  not  invalidated  by 
neglect  to  comply  with.  Cited  in— 1  Keyes,  517;  39 
Barb.,  101 ;  23  How  Pr.,  92. 

Also  cited  in— 28  Hun.  454. 


*DONNELLY  Survivor,  etc.,     [*148 

v. 
FOOTE,  Impleaded  with  YATES. 

Arrest  of  One  on,  Capias  against    Two — Bail — 
Pleading — Slatu  te —  Practice. 

Where  a  capias  is  issued  against  James  P.and  James 
D.,  on  which  James  P.  is  alone  arrested,  and  special 
bail  is  put  in  for  him  as  impleaded  with  James  D., 
and  the  plaintiff  in  pursuance  of  the  Statute  2  R.  S., 
347,  sec.  3,  declares  against  James  P.  and  John  W. 
D.,  alleging  that  the  latter  was  sued  by  the  name 
of  James  D.,  and  that  his  true  name  at  the 
time  of  the  issuing  of  the  process  was  not  known  to 
the  plaintiff ;  the  court  will  neither  set  aside  the 

WEKD.  19. 


1838 


PARKINSON  v.  SCOVILLE. 


148 


declaration  as  varying  from  the  process,  nor  order 
an  exoncretur  to  be  entered  on  the  bailpieoe,  on  a 
auit  subsequently  commenced  on  the  recognizance 
against  the  special  bail. 

Citation— 2  R.  S.,  347.  sec.  3. 

MOTION  for  exoneretur.  The  plain  tiff  com- 
menced a  bailable  action  by  capias  ad  re- 
spondendum  against  Jamea  Plant, Ed  ward  Plant 
and  James  Dorset;  James  Plant  only  was  ar- 
rested, and  for  him  the  defendants,  Foote  and 
Yates,  became  special  bail — the  bailpiece  nam- 
ing the  parties  as  they  were  named  in  the  ca- 
pias. The  plaintiff  afterwards  declared  and 
the  declaration  commenced  by  stating  that  the 
plaintiffs  "complains  of  James  Plant,  Edward 
Plant  and  John  W.  Dorsett,  defendants  in  this 
suit,  the  said  John  W.  Dorsett,  whose  name 
not  being  known  to  the  said  plaintiff  when  the 

Erocess  by  which  this  suit  was  commenced  was 
-sued,  was  sued  by  the  name  of  James  Dor- 
sett,"  etc.  The  plaintiff  proceeded  to  judgment 
and  execution,  and  then  brought  this  action 
against  the  special  bail,  who  now  move  that  an 
exoneretur  be  entered  on  the  bailpiece.  on  the 
ground  that  they  were  discharged  when  the 
plaintiff  departed  from  the  process,  and  de- 
clared against  John  W.  instead  of  James  Dor- 
sett. 

Mr.  J.  L.  Wendell,  for  the  motion. 

Mr.  W.  A.  Greene,  contra. 

By  the  Court,  Bronson,  J.  If  this  were  a 
question  at  the  common  law,  the  bail  would 
probably,  be  entitled  to  the  effect  of  their  mo- 
tion; but  the  statute  has  provided  that  "When 
the  name  of  any  defendant  shall  not  be  known 
149*]  to  the  'plaintiff,  a  capias  adresponden- 
dum  may  be  issued  against  such  person  by  a 
fictitious  name."  2  R.  8.,  847,  sec.  3.  This 
case  comes  within  the  statute.  The  plaintiff, 
not  knowing  the  Christian  name  of  Dorsett,  one 
of  the  defendants,  issued  process  against  him 
by  the  fictitious  name  of  James.  Before  de- 
claring, the  true  name  was  ascertained  to  be 
John,  and  then  the  plaintiff  declared  against 
him  by  that  name, with  an  averment  in  the  dec- 
laration stating  the  ground  for  departing  from 
the  process.  This  was,  I  think,  entirely  regu- 
lar. The  statute  must  not  receive  such  a  con- 
struction as  will  render  it  utterly  nugatory. 
The  plaintiff  is  not  bound  to  stop  with  the  is- 
suing of  process,  but  he  may  follow  it  up  to 
judgment;  and  neither  the  bail  nor  any  other 
third  person  can  be  allowed  to  take  an  objec- 
tion which  would  not  be  available  to  the  party 
sued.1  If  the  plaintiff  had  pursued  his  remedy 
against  Dorsett  by  the  fictitious  name  men- 
tioned in  the  process,  there  would  have  been 
no  variance,  and  no  foundation  for  this  mo- 
tion. It  cannot  be  that  he  has  lost  anything 
by  inserting  the  true  name,  when  discovered^ 

i .  > hurt  !>  after  the  plaintiff  declared  in  the  orig- 
inal action,  a  motion  was  made  by  the  defendant 
towt  Mide  the  declaration  on  the  ground  of  the 
variance  between  It  and  the  capfeu;  which  motion 
was  denied,  because  the  statute  expressly  author- 
ized the  declaration  In  the  form  In  which  It  had 
been  flled.  It  was  then  urged  In  support  of  the  mo- 
tion that  the  effect  of  the  declaration  might  be  to 
render  the.  ball  liable  In  an  action  different  from 
that  In  which  they  had  entered  info  a  recognizance. 
The  courtmld  that  they  would  rem-rve  IBMT  Opinion 
upon  that  question  until  a  motion  should  be  made 
directly  by  the  ball.  That  motion  is  now  made  and 
the  above  la  the  decision. 

WKWD.  19.  N.  Y.  R..  18. 


and  explaining  the  whole  matter  on  the  record. 
If,  as  is  suggested  in  the  papers,  Foote  and 
Yates  became  bail  on  the  supposition  that  the 
plaintiff  had  committed  a  fatal  error  in  the  proc- 
ess, they  speculated  on  the  question  at  their 
peril,  and  must  abide  the  consequences  of  their 
misjudgment. 
Motion  denied. 


[*15O 


•PARKINSON 

c. 

O.    SCOVILLE,    Impleaded   with   W.    SCO- 
VILLE. 


Insolvency— Discharge  Bars  Contract  Made  and 
to  be  Eeecuted  in  this  Slate,  though  Creditor 
be  a  Non-resident — Practice. 

An  insolvent  discharge  (discharging  the  debtor 
from  the  pay  merit  of  all  his  debts)  is  au  absolute  bar 
to  a  recovery  upon  a  contract  made  and  to  be  exe- 
cuted within  this  State ;  although  the  creditor  be  a 
non-resident,  and  neither  united  in  the  petition  for 
the  discharge,  or  accepted  a  dividend. 

If  such  discharge  be  granted  after  judgment  upon 
the  contract,  as  the  debtor  in  such  case  has  bad  no 
opportunity  to  plead  the  discharge,  he  will  be  re- 
lieved on  motion  and  a  perpetual  stay  of  proceed- 
ings on  the  judgment  against  him  will  be  granted. 

Citatlon-2  R.  S.,  22,  sees.  30,  88. 

MOTION  to  set  aside  execution,  etc.,  on  the 
ground  that  the  defendant  Orlan  Scoville, 
upon  whom  the  declaration  was  served,  had, 
since  the  judgment,  been  discharged  as  an  in- 
solvent debtor,  pursuant  to  2  R.  S,  sec.  15, 
art.  8.  The  action  was  on  a  contract  made  in 
the  year  1835,  within  this  State,  and  was  to  be 
executed  within  this  State ;  but  the  plaintiff 
then  resided  and  has  ever  since  resided  in  the 
State  of  Pa.  After  judgment  recovered,  to  wit: 
July  11,  1836,  the  discharge  was  granted  by  a 
Supreme  Court  Commissioner  in  the  County  of 
Broome,  where  the  defendant,  at  the  time  of 
making  the  contract  and  ever  since  has  resided. 
The  plaintiff  did  not  unite  in  the  petition  for 
the  discharge,  nor  has  he  accepted  a  dividend 
from  the  estate  of  the  insolvent.  A  fieri  facias 
has  been  issued  on  the  judgment  to  the  sheriff 
of  Broome,  which  the  defendant,  Orlan,  moves 
to  set  aside,  and  for  a  perpetual  stay  of  pro- 
ceedings on  the  judgment,  so  far  as  he  is  con- 
cerned. 

Mr.  O.  Allen,  for  the  motion. 

Mr.  P.  Cagger,  contra. 

By  the  Court.  Bronson,  J.  As  the  defend- 
ant has  had  no  day  in  court  to  plead  this 
matter,  be  is  entitled  to  relief  on  motion,  if  the 
discharge  is  operative  against  the  plaintiff. 

The  plaintiff,  so  far  as  appears,  has  never 
been  a  resident  of  this  State,  nor  ha*  he  in  any 
form  acquiesced  in  the  discharge.  But  »«•  the 
contract  was  made,  and  was  to  be  executed 
•within  this  State,  the  debt  wasdis- [M51 
charged  without  any  reference  to  the  residence 
of  the  creditor.  2  R.  S..  22.  sees.  »0,  82.  The 
two  clauses  of  the  30tb  section  do  not  limit  or 
qualify  each  other,  but  each  provides  for  dif- 


Stnlettn  make  !<ii«  nffteUng  TVir  t*rrrt».  Fora 
full  discussion,  se«»  Van  Kaugh  v.  Van  ArsdalnS, 

I  Cfel..  154.  nntr  ;  Hicks  v.  Brown.  12  Johns..  142.  'ftr; 
Witt  v.  FolMUS  W«-nd..4S7.  no»«;8tunresv.  Crown- 

1  Inahleld.  17  U.  8.  (4  Wh.).  123,  note  in  Law  tA. 
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ferent  classes  of  cases.  The  debt  is  discharged, 
first,  where  the  contract  was  made  within  this 
State  ;  second,  where  the  contract  was  to  be 
executed  within  this  State  ;  third,  where  the 
creditor  at  the  time  of  the  first  publication  of 
not  ice  was  a  resident  of  this  State  ;  and  fourlh, 
where  the  creditor,  being  a  non  resident,  either 
united  in  the  petition  for  a  discharge,  or  has 
accepted  a  dividend  from  the  insolvent's  estate. 
In  the  first  two  classes  of  cases,  the  residence 
of  the  creditor  is  unimportant ;  in  the  two 
last,  the  place  where  the  contract  was  made,  or 
was  to  be  executed,  are  matters  of  no  moment. 
The  case  at  bar  falls  within  both  of  the  first 
two  classes,  and  the  motion  must,  therefore,  be 
granted. 

Motion  granted. 

Disapproved— 1  Daly,  31. 

Cited  in— 39  N.  Y.,  349 ;  11  Barb.,  562 ;  29  How.  Pr., 
303;  15  Abb.  Pr.,  200;  19  Abb.  Pr.,  159;  Tuck.,  38;  2 
Daly,  117. 


BENDERNAGLE  «.  COCKS. 

Costs  —  Party  in  Interest  Liable  for  —  Exception. 

A  party  in  interest,  though  not  a  party  to  the 
record,  who  prosecutes  a  suit  in  the  name  of 
another,  is  liable  for  costs  if  he  fail  in  a  recovery  ; 
but  if  he  succeed  and  the  defendant  sues  out  a  writ 
of  error  and  the  judgment  is  reversed,  he  is  not  li- 
able for  the  costs  of  the  reversal. 

Citations—  7  T.  K.,  337  ;  8  Johns.,  287. 


was  a  motion  that  William  S.  Sears  pay 
-L  the  costs  of  the  reversal  of  a  judgment  ob- 
tained by  Cocks  against  Bendernagle  in  the  N. 
Y.  C.  P.,  which  was  removed  by  Bendernagle 
into  this  court  by  writ  of  error.  The  motion 
was  founded  upon  the  allegation  that  Sears 
was  the  real  plaintiff  in  the  suit  in  the  C.  P. 
and  prosecuted  it  for  his  own  benefit,  although 
it  was  brought  on  a  demand  claimed  to  be  due 
to  Cocks  ;  and  that  the  writ  of  error  had  been 
defended  by  him.  Sears  denied  that  he  was  the 
beneficial  owner  of  the  demand  prosecuted  in 
the  C.  P.  and  alleged  that  both  in  the  C.  P. 
152*]  and  in  this  court,  he  had  acted  *merely 
as  the  attorney  of  Cocks.  The  evidence  of  the 
party  in  interest  was  conflicting. 

By  the  Court,  Nelson,  Ch.  J.  Assuming 
that.  Sears  was  the  owner  of  the  demand  prose- 
cuted in  the  C.  P.,  he  succeeded  in  recovering  a 
judgment  in  that  court;  had  he  failed,  he  would 
have  been  liable  in  that  court  to  the  defend- 
ant's for  costs.  In  this  court,  instead  of  pros- 
ecuting he  defended,  and  we  have  repeatedly 
held  that  a  party  defending  a  suit  in  the  name 
of  another,  though  himself  the  party  in  inter- 
est, is  not  liable  to  the  costs  of  the  action  if  the 
defense  prove  unsuccessful.  We  cannot  regard 
the  writ  of  error  as  such  a  continuation  of  the 
suit  below  as  to  place  the  defendant  in  error  in 
the  light  of  a  party  prosecuting  his  demand. 
He  is  not  a  volunteer  in  this  court,  but  is  called 
here  by  his  adversary  —  the  same  as  a  defendant 
in  an  ordinary  suit.  There  may  be  a  necessity 
for  bringing  the  writ  of  error  in  consequence 
of  the  institution  of  the  suit  below  ;  but  so  it 
may  be  said  in  all  cases,  that  there  is  a  neces- 
sity for  bringing  a  suit  against  the  defendant 
because  he  neglected  or  refused  to  pay  the  debt 
claimed  by  the  plaintiff  and,  therefore,  the 
party  in  interest  who  defends  the  suit,  though 
562 
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not  a  party  to  the  record,  should  pay  the  costs, 
of  the  suit.  A  writ  of  error  is  not  a  continua- 
tion of  the  suit  below,  because  it  ruay  be  sued 
out  by  a  new  attorney  without  obtaining  a  rule 
for  a  change  of  attorney.  7  T.  R.,  387  ;  8 
Johns.,  287. 
Motiort,  denied. 

Explained— 5  N.  Y.,  559. 

Cited  in— 31  N.  Y.,  126 ;  47  Conn.,  326,  327. 


*WARD  v.  MOZER  &  MERVIN.  [*15a 

In  an  action  on  a  recognizance  of  bail  put  in  in  a 
Court  of  C.  P.,  prosecuted  in  this  court,  the  time  of 
surrender  is  governed  by  the  practice  of  this  court,, 
and  not  by  the  practice  of  the  court  in  which  the 
recognizance  was  taken. 

Citations— 6  Mod.,  132 ;  7  T.  R.,  355. 

"PXONERETUR  of  bail.  The  defendants 
-D  were  sued  in  this  court  as  special  bail  on  a 
recognizance  entered  into  in  the  Superior  Court, 
of  the  City  of  N.  Y.,  in  a  suit  prosecuted  in 
that  court,  Within  the  first  8  days  of  the  term 
of  this  court  succeeding  the  commencement  of 
the  suit  against  the  bail,  the  principal  was  sur- 
rendered, and  on  such  surrender  the  bail  ap- 
plied to  the  Superior  Court  for  an  order  di- 
recting an  exoneretur  to  be  entered  on  the  bail- 
piece.  That  court  refused  to  grant  the  order, 
for  the  reason  that  by  its  rules  the  surrender 
must  be  made  within  10  days  after  the  com- 
mencement of  the  suit  against  the  bail  or  the 
bail  are  fixed,  and  that  more  than  10  days  had 
elapsed  since  the  suit  against  the  bail.  A  mo- 
tion was  thereupon  made  in  this  court  for  an. 
exoneretur. 

Mr.  J.  M.  Van  Cott,  for  the  motion,  relied 
upon  the  case  of  Fisher  v.  Branscombe.  7  T.  R 
355. 

Mr.  S.  F.  Cowdrey,  contra,  cited  Shuttle 
v.  Wood,  6  Mod.,  132. 

By  the  Court,  Cowen,  J.  The  cases  cited 
are  conflicting.  Shuttle  v.  Wood  holds  that  in 
an  action  in  the  K.  B.  on  a  recognizance  taken 
in  the  C.  B.,  the  court  are  to  be  governed  in 
respect  to  the  surrender  of  bail  by  the  practice 
of  the  latter  court;  whereas,  the  case  of  Fisher 
v.  Branscombe  holds  that  the  practice  of  the 
court  in  which  the  action  against  the  bail  is 
brought  should  govern.  I  am  disposed  to  adopt 
the  latter  case  as  a  precedent  and,  therefore, 
grant  the  motion. 


*!N  THE  MATTER  OP  JOSEPH  VAR-  [*154 
GAS,  Proceeded  against  as  a  Non-resident 
Debtor. 

Proceedings  against  absconding,  concealed  and 
non-resident  debtors  abate  by  the  death  of  the  at- 
taching creditor  intermediate  the  issuing  of  the  at- 
tachment and  the  appointment  of  trustees. 

THE  attaching  creditor  died  intermediate  the 
issuing  of  the  attachment  and  the  appoint- 
ment of  trustees.  The  commissioner,  notwith- 
standing, appointed  trustees.  No  new  creditors 
had  come  in  to  avail  themselves  of  the  attach- 
ment. A  motion  was  made  to  set  aside  the  ap- 
pointment of  trustees  and  all  subsequent  pro- 
ceedings, on  the  ground  that  by  the  death  of 
the  attaching  creditor  the  proceedings  abated. 

Mr.  D.  D.  Field,  for  the  motion. 

Mr.  J.  Rhoades.  contra. 

WEND.  19. 
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By  the  Court,  Cowen,  .7.  The  Act  on  this 
subject  has  made  no  provision  for  the  contin- 
uation of  the  proceedings  after  the  death  of  the 
attaching  creditor,  and  they  must,  therefore.be 
considered  to  have  abated  by  his  death.  Had 
other  creditors  come  in  and  claimed  the  benefit 
of  the  attachment,  a  different  case  would  have 
been  presented. 

Motion  granted. 


THE  PEOPLE,  ex  rel.  DUMONT, 

« 

THE  TOMPKINS  GENERAL  SESSIONS. 

Bastardy — Appeal-  to  Sessions. 

An  appeal  to  the  Sessions  does  not  lie  by  the  Su- 
perintendents of  the  Poor  of  a  county,  from  an  ad- 
judication of  justices  In  favor  of  a  party  charjred 
with  being  the  father  of  a  bastard  child. 

It  aeems.  however,  that  such  adjudication  is  not  a 
bar  to  subsequent  proceedings  against  the  party, 
upon  the  same  charge. 

Citations— 1  R.  8.,  644,  sec.  13,  sub.  1 ;  647,  sec.  28 : 
650,  sec.  39. 

WRIT  of  prohibition.  The  relator  was 
charged  with  being  the  father  of  a  bas 
tard  child, and  on  the  application  of  the  Super- 
155*]  intendents  *of  the  Poor  of  the  County 
of  Tompkins.a  warrant  was  issued  on  which  he 
wan  arrested.  The  charge  was  examined  into  by 
two  justices  of  the  peace  of  the  county  who, after 
hearing  testimony,  determined  that  the  relator 
was  not  the  father  of  the  child,  and  forthwith 
discharged  him.  After  his  discharge  and  on 
the  same  day.  the  justices, at  the  request  of  the 
Superintendents,  reduced  their  determination 
to  writing  and  signed  the  same  ;  whereupon 
the  Superintendents  served  a  copy  thereof  on 
the  relator, together  with  a  notice  that  they  ap- 
pealed from  such  determination,  to  the  next 
Court  of  General  Sessions  of  the  County  of 
Tompkins,  to  be  held  on  the  third  Monday  of 
May,  1835.  The  relator  appeared  at  the  Ses- 
sions, and  objected  to  the  jurisdiction  of  the 
court  to  sustain  such  appeal.  The  court  over- 
ruled the  objection,  and  directed  an  entry  of 
the  appeal  to  be  made  in  the  minutes  of  the 
court.  The  relator  then  applied  to  put  off  the 
hearing  of  the  appeal  until  the  next  term  of  the 
court,  on  the  ground  of  the  absence  of  mate- 
rial witnesses;  which  application  was  granted. 
In  the  meantime,  however,  the  relator  applied 
to  this  court.on  notice  to  the  Superintendents, 
for  a  mandarmu  requiring  the  Sessions  to  va- 
cate the  rule  or  order  entertaining  the  appeal, 
or  for  such  other  order  as  the  court  should  see 
tit  to  grant. 

By  the  Court.  The  question  in  this  case 
is,  whether  an  appeal  will  lie  by  the  Superin- 
tendents of  the  Poor  from  an  order  or  decision 
of  the  justices,  that  the  individual  complained 
against  was  not  proved  to  the  father  of  the  bas- 
tard child.  The  Act.  1  R.  S..  644.  sec.  18.  sub. 
1 .  directs  that  in  such  a  case  the  person  charged 
shall  be  forthwith  discharged.  It  is  conceded 
that  as  the  law  sin.nl  previous  to  the  Revised 
Statutes  no  appeal  would  lie  in  such  a  case.  It 
cannot  be  supposed  that  it  was  the  intention  of 
the  Legislature  to  change  the  law  in  this  respect. 
The  power  of  appeal  is  given  in  as  broad  terms 
WEND.  19. 


in  the  Act  of  1813  as  in  the  Revised  Statutes  ; 
it  is  given  to  any  person  who  may  think  him- 
self aggrieved  ;  but  the  Overseers  of  the  Poor, 
under  the  Act  of  1813,  were  not  considered  as 
aggrieved  by  an  order  or  adjudication  that  the 
person  charged  was  not  the  father.  All  the 
details  *of  the  Act  clearly  contemplate  [*  1 56 
the  appeal  as  being  made  from  an  affirmative 
order  charging  the  reputed  father.  The  28th 
sec.  1  R.  S.,  647,  provides  that  the  court  to 
which  the  appeal  may  be  made  shall  proceed 
to  hear  the  allegations  and  proofs  of  the  re- 
spective parties  ;  and  the  party  in  whose  favor 
the  order  was  made  shall  be  required  to  sub- 
stantiate the  same  by  evidence.  In  a  case  like 
this, the  appellee  would  have  to  prove  the  nega- 
tive fact  that  he  was  not  the  father,  in  order 
to  substantiate  the  adjudication. 

The  principal  consideration  urged  in  favor 
of  an  appeal  by  the  Superintendents  in  such  a 
case  is,  that  the  order  or  determination  of  the 
justices,  if  not  quashed  or  reversed,  would  be 
a  bar  to  any  further  proceedings  against  the 
putative  father — that  he  could  not  again  be  ar- 
rested and  examined  ;  that  the  decision  is  in 
the  nature  of  a  judgment.  This  idea  is  founded 
upon  the  5th  sub.  of  sec.  13,  of  the  Act,  which 
simply  makes  it  the  duty  of  the  justices  to  re- 
duce their  proceedings  to  writing  and  subscribe 
the  same.  It  is  apprehended  this  provision  was 
designed  merely  to  perpetuate  the  evidence  of 
their  proceedings,  not  to  change  the  legal  ef- 
fect and  character  of  their  determination.  If 
an  order  deciding  that  the  person  arraigned  was 
not  the  father,  was  not  a  bar  to  a  new  com- 
plaint and  proceedings  against  him  under  the 
Act  of  1813,  which  is  conceded,  such  deter- 
mination, it  is  apprehended,  is  not  now  a  bar. 

If  this  order  should  be  quashed  by  the  Ses- 
sions, they  could  not  make  an  original  order  of 
filiation  against  the  party.  They  can  make  such 
order  only  when  the  order  of  the  justice  is 
quashed  for  some  reason  other  than  on  the  mer- 
its or  facts.  1  R.  S.,  650,  sec.  39.  There  can 
be  no  beneficial  result,  therefore,  from  an  ap- 
peal in  such  a  case;  and  upon  consideration  of 
all  the  provisions  of  the  Act,  it  is  conceived 
that  the  Legislature  did  not  intend  to  change 
the  practice  and  give  an  appeal  under  such  cir- 
cumstances. It  is  a  case  for  a  prohibition,  in- 
stead of  a  mandamus.  Let  the  order  be  made 
accordingly. 

Corrected-*  Hill.  44S. 

Cited  ln-20  N.  Y..  567 :  4  Lans..  210. 
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Practice— Notice  of  Trial— Taxation  of  Co»ts. 

Where,  after  notice  of  trial,  tho  defendant  nerve* 
a  rtllcta  and  nniimrit.  with  a  cliiune  attached  that 
judgment  shall  not  be  entered  thereon  until  the  term 
Bucoredlnir  the  circuit,  ami  the  plaintiff  pr. ><•••<  il* 
and  takes  an  inquest,  he  la  not  entitled  In  the  taxa- 
tion of  coats  to  an  v  allowance  for  acrvlceft  ix-rf  ortned 
subsequent  to  the  r..(/;i..ri/.  In  aaccrtalnliiir  the 
amount  of  the  recovery. 

"DE-TAXATION  of  costs.  After  the  cause 
JL\I  was  noticed  for  trial. the  defendant  nerved 
a  rfliftti  and  cognorit,  with  a  clause  attached 
that  judgment  should  not  be  entered  thereon 
until  the  term  succeeding  the  circuit.  The 
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plaintiff  disregarded  the  relicta  and  cognovit, 
and  took  an  inquest  at  the  circuit ;  and  in  his 
bill  of  costs,  charged  the  defendant  with  the 
costs  of  the  circuit, which  were  allowed  to  him 
by  the  taxing  officer.  The  defendant  appealed 
from  the  taxation ,  and  a  re- taxation  was  ordered ; 
the  presiding  judge  observing,  that  for  costs 
accrued  anterior  to  the  giving  of  the  relicta  and 
cognovit,  the  plaintiff  was  entitled  to  an  allow- 
ance; but  as  the  cognovit  fixed  the  amount  due, 
there  was  no  necessity  for  further  proceedings 
to  ascertain  that  amount ;  nor  was  there  any 
reason  why  the  defendant  should  be  charged 
with  the  expense  of  such  proceedings.  The 
clause  attached  to  the  cognovit,  deprived  the 
plaintiff  of  no  rights,  as  even  after  the  inquest 
he  could  not  enter  judgment  until  the  succeed- 
ing term. 


In  suits  and  proceeding  upon  writs  of  mandamus. 
It  is  not  the  practice  of  the  court,  upon  awarding  a 
peremptory  mandamus,  to  grant  costs  against  the 
judges  of  subordinate  courte,or  other  public  officers 
intrusted  with  the  discharge  of  judicial  duties. 

Ml 


FROM  the  report  of  the  case  of  People  v.  N. 
T.  C.  P.,  lately  published  in  1«  Wend., 
*534,  although  decided  as  long  since  as  f  *  1 58 
1836,  it  might  be  supposed  that  it  is  the  prac- 
tice of  the  court  to  award  costs  against  the 
judges  of  subordinate  courts  on  the  granting 
of  a  peremptory  mandamus.  Such,  however, 
is  not  the  practice  of  the  court.  Costa  were 
awarded  in  that  case;  but  it  is  doubted  whether, 
in  a  single  instance,  since  the  decision  of  that 
case,  costs  have  been  awarded  against  judges 
of  subordinate  courts,  or  against  other  public 
officers  intrusted  with  the  discharge  of  judicial 
duties,  on  the  granting  of  a  mandamus.  The 
awarding  of  costs  in  suits  and  proceedings  upon 
writs  of  mandamus  is  by  statute  submitted  to 
the  discretion  of  the  court.  Slat.  1833.  eh  271, 
sec.  6;  2  R.  S.,  514,  sec.  42,  2d  ed.  Costs  fre- 
quently are  awarded  on  granting  a  peremptory 
mandamus;  but  in  such  cases  they  are  given 
generally,  to  be  collected  of  the  parties,  the 
actors  in  the  suit  or  proceeding  against  whom 
is  decided  the  matter  in  respect  to  which  the 
writ  is  granted. 

WEND.  19. 
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159*]    *A.  &  S.  E.  SALISBURY 

v. 
STAINER  ET  XL. 

Sale*—  Implied  Warranty — Fraud — Be»ponsQnl- 
ity  of  Vendor — Sale  by  Sample. 

In  tbe  sale  of  hempput  up  in  bales,  there  is  no  im- 
plied warranty  that  the  interior  shall  correspond  in 
quality  with  the  exterior  of  the  bales;  and  if  there 
be  fraud,  the  vendor  is  not  responsible  in  damages, 
unk-ss  it  be  shown  that  he  was  privy  to  It. 

Where  the  purchaser  opens  and  examines  one  of 
several  bales,  and  is  at  liberty  to  open  others,  but 
•  >mits  to  do  so.  and  the  quality  of  tbe  hemp  in  the 
bales  not  examined  does  not  correspond  with  that 
opened,  he  is  not  permitted  to  allege  that  the  sale 
was  a  sale  by  sample,  nor  to  contend  that  he  is  en- 
titled to  recover  damages  as  on  an  implied  warranty. 

THIS  was  ao  action  on  tbe  case,  tried  at  tbe 
Rensselaer  Circuit  in  Sep.,  1885.  before 
the  Hon.  James  Vanderpoel,  then  one  of  the 
Circuit  Judges. 

The  plaintiffs  declared  for  deceit  in  tbe  sale 
of  184  bales  of  Italian  hemp,  amounting  to 
64.850  IDS.,  for  which  the  plaintiffs  paid  tbe 
defendants  at  the  rate  of  $210  per  ton,  the  sum 
of  $5.775.71,  besides  charges  for  cartage.  The 
declaration  also  contained  counts  on  a  war- 
ranty. Tbe  defendants  pleaded  the  general 
issue.  When  the  hemp  came  to  be  worked,  it 
was  discovered  that  tbe  interior  of  the  bales 
was  very  different  from  the  exterior,  not  only 
1<M)*J  being  of  an  inferior 'quality,  but  con- 
taining large  quantities  of  tow.  The  plaintiffs 
opened  and  worked  12  bales,  and  reshipped  the 
remainder  to  the  City  of  N.  Y..  where  the  de- 
fendants resided,  and  tendered  the  hemp  to  the 
defendants,  demanding  a  return  of  the  money 
paid  for  it.  The  hemp  was  examined  in  N.  Y . 
by  two  men  experienced  in  the  article,  who 
concurred  in  stating  that  it  was  not  worth  more 
than  $150  per  ton.  The  plaintiffs  produced  a 
letter,  accompanying  the  invoice  received  by 
them  from  the  defendants,  containing  the  fol- 


NOTB.— Sola— Implied  trarranf  v-Cavect  Kmptor. 
Bee  Seine  v.  Woods,  t  Cal..  48.  n»tr ;  Welsh  v.  Car- 
ter.  1  Wend.,  1H5.  note ;  Van  limekiln  v.  Fonda,  IS 
Johns..  468,  ni>tf. 

Salt  hv  Mmrfe-  WTuitif.  Soe  Warln  v.  Maoon.  18 
Wend..  425.  mite,  See,  irenerally,  on  the  mihjort  of 
salea  made  by  sample.  Samln  v.  Taylor.  6  John*.,  306. 
note ;  Qallairber  v.  Waring,  9  Wend.,  90,  note. 
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lowing  clauses  :  "There  is  no  more  first  qual- 
ity hemp  now  remaining,  but  we  should  be 
glad  to  sell  our  third  quality  at  about  $175,  if 
you  have  any  use  for  it.  VVe  have  only  8  tons 
of  it  on  hand.  Our  second  quality  we  hold  at 
$205  for  retail  ;"  and  "Advices  received  from 
Trieste  this  morning  by  the  English  packet, 
quote  first  quality  Ferrara  hemp,  same  as  sold 
to  you,"  etc.  The  plaintiffs  also  proved  that 
the  defendants,  in  speaking  of  the  hemp  in 
question  to  other  persons  to  whom  they  offered 
to  sell  the  same  previous  to  the  sale:  to  the 
plaintiffs,  represented  it  as  hemp  of  the  first 
quality.  On  he  part  of  the  defendants.it  was 
proved  that  tbe  purchase  was  made  by  the 
plaintiff,  S.  E.  Salisbury;  that  the  hemp  at  the 
time  of  tbe  purchase  was  not  in  the  defendant's 
storehouse,  but  in  the  storehouse  of  Messrs. 
De  Rham  &  Moore  ;  that  the  defendants  sent 
a  person  in  their  employment  to  the  store  of 
De  Rham  &  Moore  to  show  the  hemp  to  the 
plaintiff,  telling  him  at  the  same  time,  "examine 
well  for  yourself ;"  the  plaintiff  proceeded  to 
where  the  hemp  was,  cut  open  a  bale,  and 
though  he  said  nothing,  appeared  satisfied  with 
the  quality.  The  witness  testified  that  the 
plaintiff  might,  if  he  had  so  chosen,  have  cut 
open  every  bale  ;  he  had  the  opportunity.  It 
was  further  proved  that  the  plaintiffs  disa 
vowed  charging  the  defendants  with  fraud  in 
the  sale  of  the  hemp. 

The  counsel  for  the  plaintiffs  conceded  that 
there  could  be  no  recovery  on  the  ground  of 
fraud,  but  insisted  that  the  plaintiffs  were  en- 
titled to  a  verdict  on  the  grounds  :  either  that 
an  express  warranty  had  been  proved,  or  that 
the  sale  was  by  sample,  from  which  a  war 
ranty  might  be'implied  that  the  bulk  of  the  ar- 
ticle should  correspond  with  the  exterior  of  I  he 
•bales.  The  iudge  charged  the  jury  [*HI1 
that  if  the  plaintiffs  were  entitled  to  recover.it 
must  be  on  the  ground  of  an  express  warranty 
or  a  sale  by  sample  :  that  whether  the  repre- 
sentations of  the  plaintiffs  amounted  to  an  ex- 
press warranty,  or  were  mere  matter  of  opinion 
or  description,  was  a  question  for  the  jury  ; 
that  the  sale  being  by  Inspection  of  an  article 
that  could  not  be  examined,  there  was  an  im- 
plied warranty  that  the  inside  of  the  bale*  cor- 
responded with  the  outside  ;  and  If  they  be. 
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lieved  that  the  inside  did  not  correspond,  but 
was  defective,  the  plaintiffs  would  be  entitled 
to  their  verdict.  He  also  instructed  them  to 
find  specially  whether  the  sale  was  on  an  ex- 
press warranty  or  by  sample.  The  jury  found 
that  the  sale  was  by  sample,  and  gave  the 
plaintiffs  a  verdict  for  $0,1 10.45.  The  defend- 
ants' counsel  having  excepted  to  the  charge, 
and  obtained  a  bill  of  exceptions  to  be  sealed, 
now  moved  for  a  new  trial. 

Mr.  D.  Graham,  for  defendants. 

Mr.  H.  P.  Hunt,  for  plaintiffs. 

By  the  Court,  Brpnson,  J.  This  was  not  a 
sale  by  sample.  Salisbury  was  told  to  examine, 
ami  did  examine  the  hemp  for  himself.  He  in- 
spected the  bales,  cut  open  one  of  them,  and 
was  at  liberty  to  open  others,  had  he  chosen  to 
do  so.  If  he  was  not  satisfied  of  the  quality 
and  condition  of  the  goods,  he  should  either 
have  proceeded  to  a  further  examination,  or 
provided  against  a  possible  loss  by  requiring  a 
warranty.  Where  the  purchaser  has  an  oppor- 
tunity to  inspect  the  goods,  no  principle  is  bet- 
ter settled  than  that  the  seller,  in  the  absence 
of  fraud,  is  not  answerable  for  latent  defects. 
The  rule  in  such  cases  is  caveat  emptor.  The 
judge  erred  in  charging  the  jury  that  there  was 
an  implied  warranty  that  the  inside  should  cor- 
respond with  the  outside  of  the  bales.  It  is  un 
necessary  to  examine  the  other  exceptions  taken 
on  the  trial. 

New  trial  granted. 

Cited  in-5  N.  Y.,  84 ;  3  Duer,  425 ;  2  E.  D.  S.,  361. 


162*]  *VAN  DYNE  v.  THAYRE. 

Dower —  W  idow  Entitled  to, in  Equity  of  Redemp- 
tion of  Estate  Mortgaged  by  Husband,  before 
Coverture — Remedy  is  in  Equity — Evidence — 
Proof  of  Handwriting  of  Subscribing  Witness 
—  When  Dispensed  with — Proof  of  Execution  of 
Bond — Proof  of  Existence  of  Muniment  of 
Title— Entry. 

Generally,  a  widow  is  entitled  to  dower  in  the 
equity  of  redemption  of  an  estate  mortgaged  by  her 
husband  before  coverture ;  but  she  cannot  enforce 
her  claims,  at  law,  against  the  mortgagee  or  those 
claiming  under  him.  If  there  has  been  an  entry  un- 
der the  mortgage  after  forfeiture,  or  the  equity  of 
redemption  has  been  released  by  the  husband  to  the 
mortgagee  or  those  claiming  under  him,  the  widow 
is  not  entitled  to  recover  at  law. 

The  case  of  Collins  v.  Torry.7  Johns.,278,and  Coates 
v.  Cheever,  1  Cow  ,  475,  reviewed  and  questioned. 

It  seems  that  the  remedy  of  the  widow  in  such 
case  is  only  in  equity,  where  by  paying  a  due  pro- 
portion of  the  mortgage  debt,  her  rights  will  be  pro- 
tected. 

T9  dispense  with  proof  of  the  handwriting  of  a  sub- 
scribing witness,  his  removal  from  the  State  must 
be  shown  by  the  evidence  of  a  person  residing  at 
the  place  of  his  former  residence,  or  by  information 
thence  derived. 

A  co-obligor  is  not  permitted  to  prove  the  execu- 
tion of  a  bond,  unless  after  due  diligence  the  party 
has  failed  to  obtain  proof  of  the  handwriting  of  the 
witness. 

To  prove  the  existence  of  a  muniment  of  title, 
evidence  by  a  witness  of  an  entry  made  by  him  from 
papers  before  him,  of  the  existence  of  such  docu- 
ment, is  admissible,  although  when  testifying  the 
witness  has  no  recollection  of  the  paper,  other  than 
what  is  derived  from  the  entry. 

Citations-11  Wend.,  123, 124 :  9  Cow.,  140,149:  8 
Johns.,  121;  13  Wend.,  188;  6  Car.  &  P.,  206: 14  Johns., 
182;  16  Wend.,  595;  14  Wend.,  233;  2  Cow.,  246,  285,  287. 
300,  303,  304  ;  3  Greenl.,  260 ;  4  Kent,  Com..  44. 45, 101, 

5GB 


102, 3d  ed.;  6  Pick.,  416;  2  Halst..  392:  15  Mass.,  278:  17 
Mass..  564 ;  6  Johns.,  290 ;  7  Johns.,  278 ;  6  Johns.  Ch., 
423 :  2  Mas.,  531,  539 ;  7  Greenl.,  102  ;  4  Wend.,  381 ;  3 
Pick.,  475.  480.  481 ;  6  Pick.,  146 :  8  Mass.,  491 ;  1  Cow., 
475 ;  1  Hill  Cas.,  200:  6  Cow.,  316 ;  15  Johns..  458  ;  10 
Mass.,  364 ;  13  Mass.,  227;  12  8erg.  &  R.,  18;  7  Greenl., 
41,  43,  102  ;  14  Pick.,  98. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Yates  Circuit,  in  Nov.,  1836, 
before  the  Hon.  Daniel  Moseley,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  claimed  to  recover  dower  in  the 
premises  in  question,  as  the  widow  of  Dennis 
Van  Dyne,  with  whom  she  intermarried  in  1824. 
Dec.  15,  1818,  the  premises  in  which  dower  was 
claimed  were  conveyed  to  her  husband  by  one 
Morris  Seely;  her  husband  took  possession  and 
remained  in  until  1829,  when  he  quit,  leaving 
a  person  in  possession  as  his  tenant;  her  husband 
died  in  1832.  The  defense  set  up  was, that  Van 
Dyne  on  taking  his  deed,  executed  a  mortgage 
of  the  premises  in  question  to  one  George  D. 
Stewart,  as  part  consideration  of  the  purchase, 
conditioned  for  the  payment  of  $2,512  in  in- 
stallments, the  last  installment  falling  due  in 
June,  1824/that  the  possession  of  the  premises 
had  been  surrendered  by  the  mortgagor  in  his 
lifetime  to  the  heirs  of  George  D.  Stewart.and 
that  the  present  defendant  held  under  them. 
To  prove  the  mortgage  *debt  the  de-  [*163 
fendants  produced  a  bond  of  the  same  date  with 
the  mortgage,  purporting  to  have  been  executed 
to  George  D.  Stewart  by  Van  Dyne  and  one 
George  Adair,  in  the  presence  of  one  William 
Shattuck,  as  a  subscribing  witness.  To  author- 
ize proof  of  his  handwriting,  the  defendant 
called  a  witness  who  testified  that  he  had  under- 
stood that  Shattuck  resided  in  Warren,  in  the 
State  of  Pa.,  and  that  he  removed  there  several 
years  previous  to  the  trial.  The  attorney  for 
the  defendant  testified  that  he  had  been  in- 
formed that  Shattuck  lived  in  Warren,  that  he 
had  corresponded  with  him  about  two  years  be- 
fore the  trial,  and  understood  and  believed  that 
he  still  resided  there,  not  having  heard  of  his 
removal.  On  his  cross-examination  he  stated 
that  Shattuck  formerly  resided  in  the  Town  of 
Prattsburgh,  in  this  State,  that  he  understood 
he  removed  from  thence  to  Warren,  between 
three  and  four  years  before  the  trial,  and  that 
he  had  not  sent  to  Prattsburgh  to  make  inqui- 
ries for  him.  On  this  evidence  the  defendant 
claimed  the  right  to  prove  the  handwriting  of 
Shattuck.  The  plaintiff  objected:  1.  Because 
the  defendant  had  not  shown  enough  to  author- 
ize such  proof;  and  2.  That  for  aught  appear- 
ing the  co  obligor  was  within  the  jurisdiction 
of  the  court,  and  he  ought  to  be  called  to  prove 
the  bond  in  preference  to  proving  the  handwrit- 
ing of  the  subscribing  witness.  The  judge  over- 
ruled the  objection,  and  permitted  the  hand- 
writing of  the  witness  to  be  proved  and  the 
bond  to  be  read  to  the  jury.  To  prove  the  ex- 
istence of  the  mortgage,  the  defendant  relied, 
amongst  other  testimony,  upon  the  evidence  of 
one  Ebenezer  B.  Jones,  who  testified  that  in 
the  fall  of  1828  he  assisted  in  making  an  inven- 
tory of  the  estate  of  George  D.  Stewart.and  of 
Samuel  Stewart,  who  were  both  deceased,  and 
who  when  living  had  been  general  partners.  The 
inventory  was  produced,  and  on  it  was  an  en- 
try in  these  words:  "Mortgage,  Dennis  Van 
Dyne  and  George  Adair,  15th  December,  1818, 
$1,325.92,"  the  sum  being  in  a  column  headed 
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•"Amount  due."  The  witness  stated  that  after 
the  decease  of  the  Stewarts,  he  had  charge  of 
their  papers.that  the  entry  in  the  inventory  was 
made  by  him  from  papers  before  him  at  the 
time,  but  that  at  the  time  of  his  testifying  he 
1 04*j  he  had  no  recollection  *of  the  mortgage 
•other  than  what  he  received  from  the  entry  in 
the  inventory;  this  evidence  was  objected  to  as 
inadmissible,  and  the  objection  was  overruled. 
There  was  much  other  evidence  as  to  the  ex- 
istence of  the  mortgage,  but  eventually  from 
the  position  assumed  by  the  plaintiff  on  the 
trial,  its  existence  was  virtually  conceded.  The 
-question  of  fact  principally  controverted,  was 
in  relation  to  a  release  of  the  equity  of  redemp- 
tion alleged  by  the  plaintiff  to  have  been  exe 
•cuted  by  her  husband  to  the  hefrs  of  Stewart 
in  consideration  of  a  discharge  from  the  mort- 
gage debt :  whereby  she  contended  that  the 
mortgage  was  extinguished,  that  the  heirs  of 
Stewart  were  in  possession  as  purchasers  and 
not  under  the  mortgage, and  that,  consequently, 
she  was  dowable.  On  the  other  hand,  it  was 
strenously  insisted  by  the  heirs  of  Stewart  that 
such  release  had  not  "been  executed.  The  court, 
as  will  be  seen  in  the  opinion  pronounced  in 
this  case  assume  that  such  release  was  executed 
by  the  husband  of  the  plaintiff.  The  judge 
charged  the  jury  that  it  was  immaterial  wheth- 
er the  heirs  of  Stewart  entered  under  a  deed  or 
not,  if  they  entered  claiming  under  the  subsist- 
ing lien  or  the  mortgage;  and  instructed  them 
that  if  they  were  satisfied  that  the  alleged  mort- 
gage had  been  executed  by  Van  Dyne,  that  the 
same  had  become  forfeited, and  that  the  defend- 
ant was  in  possession  under  Stewart's  heirs, 
that  the  defendant  was  entitled  to  a  verdict. 
The  plaintiff  excepted  to  the  charge.  The  jury 
found  for  the  defendant,  and  the  plaintiff  now 
inoved  for  a  new  trial  on  a  case  made. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

.'•//•.  H.  Welles,  for  defendants. 

By  the  Court,  Cowen,  «7.  The  testimony  by 
which  the  non-residence  of  Shattuck  was  sought 
to  be  established,  in  order  to  let  in  proof  of  his 
handwriting  fell,  I  think,  altogether  short  of 
the  object.  Mr.  Oliver  had  understood,  and 
Mr.  Welles  had  been  informed,  that  he  had  re- 
moved from  Prattsburgh,  his  former  residence 
in  this  State,  to  Warren,  in  Pa.  ;  and  that  he 
1  tt5*]  so  removed  several  *years  ago, and  Mr. 
Welles  added  he  understood  and  believed  that 
lie  still  resided  there.  He  corresponded  with 
him  about  two  years  before;  but  where  the  let- 
ters purported  to  be  post-marked  or  dated,  or 
what  information  he  had  derived  from  them  in 
respect  to  Shattuck's  place  of  residence,  we  are 
not  informed.  For  aught  we  learn  the  witnesses 
may  have  understood  and  been  informed  by 
the  defendant  himself  BO  as  to  raise  a  belief  in 
their  minds.  Diligent  inquiry  at  the  former 
residence  of  the  witness,  and  information  from 
his  former  neighbors  aa  to  his  removal  and 
place  of  settlement,  if  out  of  the  State,  would 
lw  a  sufficient  excuse;  because  no  party  could 
reasonably  be  required  to  go  further  in  pursuit 
•of  a  witness  under  such  circumstances.  It 
would  be  much  the  same  thing,  if  without  in- 
quiring particularly  one  of  his  former  neigh- 
bors should  himself  prove  the  reputed  removal 
ami  settlement,  or  one  of  the  witness'  family 
•connections,  or  if  the  witness  himself  by  letter 
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or  otherwise,  should  state  his  place  of  perma- 
nent residence.  Due  diligence,  and  such  as 
would  govern  a  prudent  man  in  a  sincere  search 
after  the  witness,  must  form  the  standard  in 
these  cases.  Information  derived  from  nobody 
knows  whom,  or  belief  taken  up,  for  au.eht  we 
know,  upon  mere  conjecture  is  certainly  not 
enough.  Pelletreauv.  Jackson,  11  Wend.,  123, 
134  ;  Jackson  v.  Cody,  9  Cow.,  140,  149  ;  Mills 
v.  Twist,  8  Johns.,  121. 

The  circumstance  that  Adair,  the  co  obligor, 
was  not  produced,  adds  no  force  to  the  objec- 
tion. Had  the  absence  of  Shattuck  been  duly 
established,  the  proof  of  his  handwriting  would 
have  been  properly  receivable;  and  it  has  been 
held  essential  to  take  that  course,  as  furnishing 
the  testimony  next  in  degree  below  the  sub- 
scribing witness  on  the  stand.  Pettetreau  v. 
Jackson,  11  Wend.,  123;  S.  C.,  on  error,  by 
title  of  Jackson  v.  Waldron,  13  Wend.,  188. 
Adair's  testimony  might  have  been  received  as 
auxiliary,  or  come  in  as  next  in  degree  to  that 
of  the  handwriting  of  Shattuck,  had  the  party 
failed  in  finding  proof  of  that.  Id.  This 
seems  to  form  an  exception  to  the  general  rule, 
which  is,  that  there  are  no  degrees  in  second- 
ary evidence.  Brown  v.  Woodman,  6  Car.  & 
P.,  206.  See  another  exception  *in  [*106 
Hilts  v.  Colvin,  14  Johns.,  182.  This  motion, 
however,  not  being  founded  on  a  bill  of  ex- 
ceptions (for  although  exceptions  are  stated  as 
having  been  made,  the  judge's  name  and  seal 
are  wanting)  but  on  a  case,  and  the  proof  of 
the  mortgage,  which  constituted  the  substan- 
tive ground"  of  defense,  being  very  full  and 
satisfactory,  independent  of  the  bond,  we  shall 
hardly  grant  a  new  trial  on  account  of  the 
error  in  allowing  the  secondary  proof  of  that, 
provided  there  be  no  more  important  mistake 
in  any  other  part  of  the  case.  The  existence 
of  the  mortgage  was  proved  by  the  deliberate 
conduct  and  admissions  of  Van  Dyne,  both 
before  and  after  the  marriage,  see  14  Wend., 
234,  which,  connected  with  other  circum- 
stances clear  of  the  bond,  leave  no  doubt  upon 
the  mind.  To  be  sure,  the  defendant  was  put 
to  the  necessity  of  proving  the  mortgage  also 
by  secondary  evidence;  but  the  loss  was  so 
completely  made  out  as  to  leave  no  room  for  d  is- 
puting  the  propriety  of  receiving  that  class  of 
evidence.  The  bond  was  but  an  additional 
circumstance,  of  considerable  importance  it  is 
true;  but  its  deduction  can  by  no  means  over- 
throw or  seriously  impair  the  force  of  the  re- 
maining whole. 

The  same  remark  might  with  equal  proprie- 
ty, if  necessary,  be  made  as  to  the  proof  of  the 
memorandum  by  Jones.  He  made  the  inven- 
tory of  Stewart's  estate  from  papers  before  him 
and,  among  other  claims,  inserted  a  mortgage 
(which  he  now  cannot  find)  from  Van  Dyne 
and  Adair.  This  was  but  a  circumstance;  yet 
still  if  we  were  put  to  the  necessity  of  relying 
upon  it  as  a  part  of  the  testimony  to  make  out 
the  existence  of  the  mortgage,  the  question  of  its 
admissibility  would  deserve  much  more  serious 
consideration,  than  it  can  call  for  as  related  to 
a  mass  of  testimony  entirely  satisfactory,  with- 
out that  or  the  bond.  It  was,  however,  material 
as  strengthening  the  other  proofs  in  the  cause, 
and  as  I  incline  to  think,  receivable  with  them. 
The  memorandum  was  an  original  entry  in  the 
book  produced,  made  by  Jones  In  the  course 
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of  his  business  for  the  Stewart  estate,  from 
papers  before  him.  He  had  forgotten  all  about 
the  particular  paper,  the  mortgage,  and  could 
not  speak  independently  of  the  entry.  Upon 
167*1  this,  as  I  collect  from  the  *case,  the 
memorandum  was  received  in  evidence.  Had 
he  added,  that  although  he  had  now  forgotten 
the  particular  paper,  yet  he  entertained  no 
doubt  that  his  entry  was  true;  then,  as  1  un- 
derstand the  rule,  it  might  have  come  in  the 
same  as  any  other  attestation.  A  man  says: 
"Here  is  my  name  as  a  subscribing  witness  to 
a  deed.  I  remember  nothing  of  placing  it  there; 
but  I  never  would  have  done  so  had  I  not  seen 
its  execution;"  it  is  every  day's  practice  to  re- 
ceive a  deed,  the  execution  of  which  is  proved 
in  this  way.  And  there  are  many  authorities 
which  consider  memoranda  so  proved  as  stand- 
ing on  the  same  footing.  Under  what  circum- 
stances and  with  what  limitations  they  may 
be  received,  we  had  occasion  to  consider  at 
large  in  the  late  case  of  Merrill  v.  R.  R.  Co., 
16  Wend.,  595,  et  neq.  The  declaration  of  the 
witness  that  he  made  the  entry  from  papers 
which  he  actually  had  before  him,  I  consider 
quite  equivalent,  if  not  more  than  equal  to  the 
declaration  supposed  of  the  attesting  witness. 

The  remaining  question  respects  the  charge 
of  the  judge:  that  though  Stewart's  heirs  may 
have  entered  under  a  deed,  yet  if  they  also 
claimed  under  the  mortgage,  they  are  protect- 
ed against  this  claim  of  dower  in  the  hus- 
band's equity  of  redemption.  If  a  deed  or 
release  of  the  husband's  equity  of  redemption 
to  the  mortgagee  or  his  heirs,  have  the  ef- 
fect to  destroy  all  claim  under  the  former  and 
paramount  fee  arising  upon  the  conveyance  by 
mortgage,  there  can  be  no  doubt  that  such 
mortgagee  or  his  heirs  would  be  estopped,  like 
any  other  grantee  of  the  husband,  to  deny  the 
widow's  right  of  dower.  It  is  equally  clear  on 
the  other  hand,  that  where  one  comes  in  either 
as  mortgagee  or  under  a  foreclosure,  he  can 
hold  against  the  widow;  in  the  former  case 
qualifiedly,  in  the  latter  absolutely.  Van  Duyne 
v.  Thnyre,  14  Wend.,  233.  The  case  presented 
by  this  defense  is  that  of  a  deed  and  an  entry 
under  it,  accompanied  with  the  declaration  of 
an  intention  still  to  cling  to  the  mortgage  as  a 
protection  against  liens,  which  might  by  pri- 
ority of  time  overreach  the  deed.  The  power 
and  right  to  accept  a  deed  and  enter  thus  qual- 
168*]  ifiedly  would  be  perfectly  *clear  in 
equity.  James  v.  Morey,  2  Cow.,  246,  285,  287, 
300,  303,  304,  and  the  cases  there  cited,  with 
several  cases  which  will  be  hereafter  noticed. 
See  also  Freeman  v.  Paul,  3Greenl.,  260.  But 
we  are  sitting  in  a  court  of  law,  and  are  put  to 
inquire  how  far  we  can  sanction  the  defense  in 
this  place. 

That  the  widow  is  dowable  of  an  equity  of 
redemption  is  agreed  perhaps  in  all  the  States 
of  the  Union.  4  Kent,  Com.,  44,  3d  ed.,  and 
cases  and  statutes  cited;  Walker  v.  Qrimcold,  6 
Pick. ,  416.  When  that  is  to  be  treated  strictly 
as  an  equitable  estate,  her  proper  remedy  is  in 
a  court  of  chancery.  See  4  Kent,  Com.,  44, 
3d  ed.,  and  cases  cited.  But  she  also  has  a 
remedy  at  law  in  all  those  cases  where  this  es- 
tate can  be  properly  considered  as  legal.  When 
it  is  so.  and  to  what  extent,  and  under  what 
restrictions  the  legal  remedy  is  applicable,  it 
becomes  proper  to  inquire. 
US 


There  can  be  no  doubt  that  a  conveyance  in- 
any  form,  of  the  husband's  equity  of  redemp- 
tion, though  it  arose  upon  a  mortgage  given 
by  him  before  coverture,  would  be  altogether 
ineffectual  as  a  bar  of  dower,  when  set  up  by 
his  mere  assignee  against  his  widow.  As  be- 
tween the  widow  and  assignee,  the  equity  of 
redemption  would  be  looked  upon  as  a  legal 
estate.  Being  disconnected  with  the  title  of 
the  mortgagee,  he  shall  never,  in  answer  to  a 
claim  of  dower,  be  allowed  to  set  up  the  mort- 
gage as  an  outstanding  title.  As  a  defendant 
claiming  under  the  husband  by  a  conveyance 
subsequent  to  the  coverture,  be  stands  abso- 
lutely estopped  to  deny  the  paramount  right 
of  the  widow.  In  short,  the  mortgage  is,  for 
all  purposes  of  defense,  to  him  a  nonentity. 
Harrison  v.  Eldridge,  2  Halst.,  392;  Snow  v. 
Stevens,  15  Mass.,  278;  Barker  v.  Parker,  17 
Id.,  564.  All  this  was  held,  too,  in  Hitchcock 
v.  Harrington,  6  Johns.,  290,  and  Collins  v. 
Torrey,  7  Id.,  278,  and  to  all  this,  there  can  ob- 
viously be  no  objection.  Both  those  cases  and 
all  the  cases  at  law  agree,  however,  in  the 
qualification,  that  as  against  the  mortgagee, 
the  husband  is  not  so  seised  that  his  widow- 
can  claim  dower;  and  they  introduce,  I  think, 
even  a  farther  qualification,  that  if  the  mort- 
gagee shall  have  entered  for  *condition  [*16$> 
broken  or  foreclosed,  the  seisin  is  destroyed  and 
the  husband's  assignee  could  then  defend  him- 
self on  the  ground  of  an  outstanding  title. 
Chancellor  Kent  says,  4  Kent,  Com.,  45,  3d  ed., 
"as  against  the  title  under  the  mortgage  the 
widow  has  no  right  of  dower,  and  the  equity 
of  redemption  is  entirely  subordinate  to  that 
title."  Accordingly  when  this  cause  was  here 
before,  the  deed  from  Van  Dyne  to  Stewart's 
heirs  being  out  of  question,  the  court  after 
holding  that  Van  Dyne's  admissions,  though 
made  during  coverture,  were  receivable  against 
his  widow  as  secondary  evidence  of  the  mort- 
gage, put  the  defense  on  the  simple  and  con- 
sistent ground  that  the  mortgagee's  heirs  hav- 
ing entered  under  the  mortgage,  and  the  de- 
fendant claiming  under  them,  his  title  was 
clearly  the  better  one.  Indeed,  all  seisin  in  the 
mortgagor  was  thus  utterly  subverted.  Under 
these  directions  the  cause  went  down  to  a  sec- 
ond trial. 

On  the  second  trial,  which  is  now  under  re- 
view, after  the  mortgage  was  shown,  and  that 
it  was  forfeited,  and  that  the  heirs  of  the  mort- 
gagee had  entered,  the  plaintiff  sought  to  de- 
feat the  effect  of  this  evidence,  by  proving  in 
reply  that  not  only  was  there  a  mortgage  un- 
satisfied to  a  large  amount,  but  that  her  hus- 
band had  besides  given  to  Stewart  or  his  heirs 
an  absolute  deed  in  fee  to  satisfy  the  debt  un- 
der a  mutual  arrangement  between  the  parties, 
and  that  the  heirs  entered  under  that  deed. 
To  an  unsophisticated  mind,  such  an  answer 
would  seem  to  be  a  most  extraordinary  one; 
yet  these  very  heirs  seem,  from  the  beginning 
to  the  end  of  this  cause,  to  have  shrunk  from 
the  deed  as  an  instrument  of  destruction.  It 
was  kept  entirely  out  of  view  on  the  first  trial; 
and  now,  after  the  second,  they  make  a  point 
that  there  was  no  deed  in  evidence;  and  the 
plaintiff  insists,  with  apparent  triumph,  that 
by  the  operation  of  this  deed  she  stands  an  un- 
incumbered  claimant  of  that  dower  which  she 
could  have  taken  only  in  a  qualified  way  had 
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the  mortgage  been  left  to  stand  alone.  All  this, 
too  is  claimed  as  the  result  of  Hitchcock  v,  Har- 
rington and  CoUins  v.  Torrey,  or  more  particu- 
larly of  the  latter  case  when  taken  in  connec- 
tion with  the  general  doctrine  of  merger  as  es- 
tablished in  James  v.  Johnson,  6  Johns.  Ch., 
423,  and  recognized  in  the  S.  C.  by  the  title  of 
1  7O*]  James*v.  Morey,  2 Cow.,  246.  It  seems 
to  me  here  has  been  some  misapprehension  at 
least,  of  the  decided  scope  of  the  authorities. 
With  regard  to  the  latter  case  and  its  kindred 
class  of  decisions,  they  merely  hold  that  at  law 
and  generally  in  equity,  the  union  of  a  legal 
and  equitable  estate  in  the  same  person  (like 
that  of  the  estate  of  mortgagor  and  mortgagee 
in  this  instance),  extinguishes,  or  as  the  phrase 
is,  merges  the  equitable  in  the  legal  estate.  4 
Kent,  Com.,  101,  102.  3d  ed.,  and  cases  cited. 
In  other  words,  as  I  understand  it,  the  legal 
estate  becomes  absolute.  This  notion  was  ap- 
plied exactly  in  that  way  by  Mr.  J.  Story,  in 
Dexter  v.  Harris,  2  Mas.,  531,  539.  "  At  law," 
says  he,  "by  the  mortgage  a  conditional  es- 
tute  in  fee  simple  passed  to  the  mortgagee;  and 
the  only  operation  of  the  conveyance  of  Al- 
drich  (of  the  mortgagor's  title  to  the  mortga- 
gee) would  be  to  extinguished  the  equity  of  re- 
demption, and  thus  remove  the  condition.  If 
that  conveyance  was  good,  it  had  the  effect, 
not  to  enlarge  the  estate,  but  to  extinguish  a 
right.  It  was  not  the  drowning  of  a  lesser  in  a 
greater  estate,  for  the  estate  was  already  a  fee 
simple;  but  it  was  an  extinguishment  of  a  con- 
dition or  equity."  The  same  was  held  in  Cartt 
v.  Bultman,  7  Greenl.,  102.  Such  an  effect,  I 
should  apprehend,  would  do  very  little  injury 
to  Stewart's  mortgage  here.  It  does  not  nec- 
essarily even  extinguish  the  debt.  Spencer  v. 
Harford,  4  Wend.,  381.  The  upshot  is,  that  the 
mortgagor  released  all  his  rights  in  the  equity 
of  redemption,  and  the  heirs  enter  under  an 
absolute  instead  of  a  qualified  title.  The  dis- 
pute is  about  words.  All  this  is  called  a  mer- 
ger; of  what?  of  the  legal  estate?  Whoever 
heard  of  a  legal  estate  being  merged  in  an 
equitable?  The  legal  estate  is  always  too  strong 
for  that.  No  one  will  say  that  both  estates  are 
merged.  It  would  be  still  more  extraordinary 
that  one  holding  in  himself  all  legal  and  all 
equitable  right  should  be  upset  by  the  very 
perfection  of  bis  title ;  and  yet  it  is  said  that 
was  held  in  CoUins  v.  Torrey.  In  that  case  the 
demandant's  husband  conveyed  the  equity  of 
redemption  to  Parsons,  who  conveyed  to  Wins 
ton,  who  conveyed  to  the  defendant  with  war- 
ranty. Winston's  administratrix  purchased 
and  took  an  assignment  of  the  mortgage;  and 
171*|  *the  court  do  say  that  such  an  union 
worked  an  extinguishment  of  the  mortgage. 
Had  Winston  himself,  who  held  the  fee,  taken 
the  assignment,  it  would  certainly,  within  all 
the  cases,  have  extinguished  the  equity  of  re- 
demption and  carried  the  title  to  him.  In  that 
*ense  the  mortgage  would  have  been  extin- 
gutahed,  as  the  court  Ray,  because  the  fee 
would  have  become  absolute.  That  very  point 
was  held  in  Oilman  v.  Crehore,  8  Pick.,  476;  5 
Id.,  146,  8.  C.  and  8.  P.  There,  under  an  or- 
der of  court,  the  husband's  administrators  con- 
veyed his  equity  of  redumption  to  the  defend- 
ant, who  purchased  and  took  an  assignment 
from  the  mortgagee,  and  then  the  widow  came 
for  her  dower  absolutely,  as  in  Collins  v.  Torrey. 
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All  our  cases  of  dower  and  meger  were  cited  in 
her  support.  The  court  repudiated  her  calim  at 
law:  Parker,  Ch.  J.,  said,  in  3  Pick.,  480,  481, 
if  she  were  right  in  her  claim  the  defendant 
would  be  a  great  sufferer,  and  the  widow 
would  gain  an  unjust  advantage.  He  adds: 
"Several  cases  have  been  cited  to  show  that 
widows  are  entitled  to  dower  in  the  equity  of 
redemption  of  mortgaged  estates;  and  without 
doubt  they  are  against  all  but  the  mortgagee 
and  those  claiming  under  him,  and  they  may 
enforce  their  claims  at  law.  So,  also,  if  the 
mortgage  is  discharged  by  the  husband  in  hi* 
lifetime,  or  by  his  executors  or  administrators 
out  of  the  proceeds  of  his  estate,  the  right  of 
the  widow,  which  had  been  suspended,  re- 
vives, and  she  may  proceed  to  recover  her  dow- 
er, just  as  if  there  had  been  no  mortgage.  But 
against  the  mortgagee  or  his  assignee,  her  right 
is  only  in  equity,  and  it  is  only  by  a  bill  in 
equity,  and  by  paying  her  due  proportion  of 
the  debt,  that  she  can  avail  herself  of  her 
right,"  etc.  The  Chief  Justice  mentions  a  still 
stronger  and  more  decisive  case  from  8  Mass., 
491,  Popkin  v.  Bomstead,  which  I  will  also  state 
in  his  words:  "The  assignee  of  the  mortgagor 
paid  the  debt  to  the  mortgagee,  and  the  latter 
entered  a  discharge  of  the  mortgage  on  record; 
but  the  widow  was  held  not  entitled  at  law  to 
her  dower,  because  it  would  be  to  defeat  the 
very  purpose  of  the  payment  by  the  assignee, 
which  was  to  give  assurance  to  his  own  title." 
In  Coates  v.  Cheeter,  1  Cow.,  475,  the  case  of 
CoUins  v.  Torrey  is  recognized  as  *hold-  [*1 7  2 
ing  that  a  purchase  of  the  equity  of  redemp- 
tion and  entry  into  possession,  followed  by  an 
assignment  from  the  mortgagee  to  the  pur- 
chaser, shall  extinguish  the  mortgage  and  en- 
title the  widow  to  dower  ;  and  the  court  fol- 
lowed the  doctrine  to  that  extent,  without 
going  back  to  look  at  the  nature  of  the  extin- 
guishment. The  case  there  adjudged  is  not  like 
the  one  now  before  us,  but  it  certainly  shows 
CoUins  v.  Torrey  &&  well  as  itself  to  be  in  conflict 
with  the  cases  decided  by  the  Supreme  Court 
of  Mass.,  which  appear  to  me  to  contain  the 
true  doctrine.  The  more  Collins  v.  Torrey,  on 
which  Coates  v.  Cheeter*  was  founded,  shall 
be  considered,  the  more,  I  venture  to  say,  it 
will  be  found  to  have  been  without  full  con- 
sideration. In  truth,  there  is  no  merger  or  ex- 
tinguishment presented  by  that  case,  in  any 
sense  of  the  term.  The  legal  and  equitable  es- 
tates  never  were  united  in  the  same  person, un- 
less we  should  hold  that  land  descends  to  the 
personal  representative.  Winston,  an  assignee 
of  the  husband,  having  conveyed  the  equity  of 
redemption  with  warranty  to  the  defendant, 
died,  and  his  administratrix,  not  his  heir,  pur- 
chased and  look  an  assignment  from  tin*  execu- 
tors of  Fonda,  the  mortgagee.  I  admit  this 
was  probably  done  to  Have,  her  husband's  es- 
tate from  liability  on  the  warranty  to  the  de- 
fendant. It  is  strange  that  an  ad  th UK  done  in 
good  faith  and  with  intention  to  Have  the  es- 
tate, should  have  been  made  the  very  ground 
of  a  recovery  againMt  her  deceased  husband'* 
grantee.  If  there  be  anything  in  the  cases 
when  they  say  that  the  equitable  sinks  inlolue 
legal  estate*  and  the  latter  thereby  become* 
strengthened  or  becomes  absolute,  Uien  all  the 
case*  which  have  ever  been  adjudged  concur 
in  principle  to  one  end  ;  they  all  concede  that 
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as  against  the  mortgagee  or  his  assignee,  or  any 
one  claiming  under  him,  there  can  be  no  dow- 
er in  an  equity  of  redemption.  4  Kent,  Com., 
45,  3d  ed.,  and  cases  cited.  What  is  the  estate  of 
the  husband  at  law  as  against  the  mortgagee, 
even  while  in  actual  possession  under  this 
equity  of  redemption  ?  At  most  he  is  a  tenant 
at  will,  and  after  he  shall  have  parted  with  all 
that  right  by  assigning  his  equity  to  the  very 
mortgagee,  it  sounds  most  extravagant  to  say 
173*1  that  such  an  act  shall  add*tohis  estate. 
•Such  is  the  consequence,  if  we  allow  the 
plaintiff's  argument;  for  the  widow  claims  out 
of  that  estate.  If  the  husband  had  done  his 
worst,  the  heirs  of  Stewart,  by  entering  as 
mortgagees,  could  hold  in  despite  of  the  plaint- 
iff. By  doing  better,  conveying  all  his  interest 
and  turning  the  mortgage  to  the  heirs  into  an 
absolute  fee,  it  is  insisted  that  the  fee  thus 
•created  runs  back  into  himself  and  creates  a 
seisin  whereof  his  widow  is  dowable.  To  my 
mind  this  is  a  new  mode  of  conveyance,  where 
a  man  in  doing  all  he  can  to  convey  his  estate 
becomes  himself  the  grantee.  I  am  sure  that 
in  parity  of  reasoning  his  heirs  might  have 
•ejectment ;  but  there  is  no  pretense  for  such  a 
consequence.  If  it  does  not  add  to,  it  certainly 
does  not  diminish  the  estate  of  the  heirs.  Stop- 
pelbien  v.  Shulte,  1  Hill,  Cas.  on  Ap.,  200. 

But  the  principles  so  well  supported  by  rea- 
son and  authority  have  been  directly  applied 
by  this  court  to  a  case  which  cannot  be  distin- 
guished from  the  case  at  bar.  In  Jackson  v.  De- 
witt,  6  Cow. ,  316,  it  was  held  that  the  husband 
may  release  the  equity  of  redemption  to  the 
mortgagee  or  his  assignee.and  thus  extinguish 
the  wife's  dower.  This  court  held,  in  the  spirit 
of  all  the  cases,  that  so  far  from  reacting  for  the 
benefit  of  the  widow,  such  a  release  to  the  as- 
signee of  the  mortgagee  who  held  the  legal  es 
tate,  did,  to  be  sure,  extinguish  the  mortgage, 
but  it  made  the  legal  estate  absolute.  It  is  true 
the  case  is  slightly  distinguishable  in  its  details. 
The  husband  had  purchased  and  given  back 
the  mortgage  to  secure  the  purchase  money  be- 
fore coverture,  and  the  court  say,  on  the  au- 
thority of  Stow  v.  Tifft,  15  Johns.,  458,  that  he 
was  seised  but  for  an  instant.  The  simple 
amount  of  the  case  is,  however,  precisely  like 
all  others  which  are  raised  against  the  mort- 
gage. The  husband  was  disseised;  how?  By  a 
conveyance  of  the  legal  estate  to  the  mort- 
gagee. What  possible  difference  whether  he 
was  seised  and  disseised  the  same  day, or  seised 
one  day  and  disseised  ten  years  after,  if  both 
seisin  and  disseisin  were  before  the  coverture? 
None  at  all, and  so  it  was  held  in  Bird  v.  Gard- 
ner, 10  Mass.,  864.  I  repeat  again,  on  all  the 
authorities,  that,  as  against  the  mortgagee, 
there  is  no  seisin.  Entry  or  foreclosure  is  a  bar, 
1 74*]  and  the  *two  cases  last  cited  hold  that 
a  release  of  the  equity  of  redemption  by  the 
husband  is  equivalent  to  a  foreclosure.  Strange 
he  should  not  be  allowed  to  do  thus  volunta- 
rily what  a  court  of  chancery  would  decree. 
My  deduction  from  this  and  other  cases,  I  state 
in" the  words  of  Chancellor  Kent,  4  Com.  45, 
3d  ed.:  "The  wife's  dower  in  an  equity  of  re 
demption  only  applies  in  case  of  redemption  of 
the  incumbrance  by  the  husband  or  his  repre- 
sentatives ;  and  not  when  the  equity  of  re- 
demption is  released  to  the  mortgagee  or  con- 
veyed." And  see  Bolton  v.  Bollard,  13  Mass., 
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227,  and  Reed  v.  Morrison,  12.  Serg.  &  R.,  18. 
Remember  we  are  speaking  in  a  court  of  law, 
to  which  we  professed  in  the  outset  to  limit  our 
inquiries.  If  there  be  a  remedy  for  dower 
against  the  mortgagee  in  any  case,  or  those 
claiming  under  him, it  is  extremely  proper  that 
the  widow  should  be  confined  to  a  court  of 
equity;  and  that  distinction  has  recently  been 
held  in  the  case  of  Smith  v.  Eustis,  7  Greenl., 
41,  43,  upon  a  consideration  of  many  authori- 
ties; again  in  Carllv.  Buttman,  Id.,  102.  And 
in  Gibson  v.  Crehore,  the  plaintiff  failing  at  law, 
3  Pick., 475, was  afterwards  relieved  in  equity, 
5  Id.,  146.  That  a  case  of  this  kind  may  often 
be  open  to  very  complicated  equities  and  alto- 
gether unfit  for  a  court  of  law,  is  plain  enough 
on  the  least  reflection  ;  and  it  is  strikingly  il- 
lustrated by  the  last  cited  case.  See,  &lso,  Eaton 
v.  Simonds,  14  Pick..  98. 

It  follows  that,  in  any  view,  the  charge  of 
the  circuit  judge  was  altogether  unobjection- 
able on  the  part  of  the  plaintiff.  I  entertain  no 
doubt  that  he  would  have  been  right  in  put- 
ting the  matter  to  the  jury  without  regard  to 
the  entry  being  under  the  mortgage.  The  case 
is  all  which  it  was  when  here  before.  Mr.  J. 
Nelson  then  said:  "I  have  no  doubt  it  was  com- 
petent for  the  heirs  to  set  up  their  possession 
as  representing  the  legal  estate  in  the  mort- 
gaged premises."  I  add,  such  a  right  in  the 
heirs  is  made  stronger, it  is  not  necessary  to  say 
precisely  how  much  stronger.by  the  deed  which 
the  plaintiff  now  insists  upon. 

A  new  trial  must  be  denied. 

Dower  in  equity  of  redemption— When  widow  en- 
titled to.  Cited  in— 21  Wend.,  485: 3  Hill.  103: 10  Paige, 
68;  2  Sandf .  Ch.,  573;  53  N.  Y.,  238  (13  Am.  Rep..  821); 
28  Hun,  237, 239;  8  Barb.,  621;  12  Barb..  544;  42  Barb., 
365;  31  How.  Pr..  498;  Edm.,  283;  4  Rob.,700:  65  111., 148. 

Subscribing  witness— Proof  of  handivfiting.  Cited 
in-5  Barb..  542;  41  How.  Pr.,  192:  10  Abb.,  N.  S.,89;  2 
Sweeny,  406. 

Original  entry— Admissibility  of,  as  evidence.  Cited 
in-1  Barb..  536:  38  Mich.,  186. 

Mortgagee  in  possession— Equitable  relief  against. 
Cited  in— 54  N.  Y..  618;  42  Barb.,  365. 

Also  cited  in— 2  Leg.  Obs.,  108. 


*JAMES  JACKSON,  ex  dem.  JOHN  [*175 
SUPFERN  and  JOHN  S.  SUPFERN, 

JOHN  McCONNELL. 

Deed  to  Husband  and  Wife — Grantees  Hold  in 
Severalty  with  Right  of  Survivorship — Rights 
of  Eaf.h — Boundaries — Adverse  Possession — 
Acquiesence — Grantee  Entitled  to  All  Lands 
Embraced  within  Deed,  Designated  by  Mon- 
uments, Courses  and  Distances — Statement  of 
Quantity  does  not  Control. 

By  a  deed  to  husband  and  wife,  the  grantees  hold 
the  fee,  not  in  moieties  but  in  severalty  (per  tout  et 
non  per  my),  with  the  right  of  survivorship;  neither 
the  husband  or  wife  can  in  their  own  right  aliene 
any  part  without  the  concurrence  of  the  other;  nor 
can  the  husband's  creditors  take  his  interest  in  ex- 
ecution. It  seems,  however,  that  the  husband  may 
alone  execute  a  mortgage  of  his  interest,  and  may 
also  give  a  lease  in  his  own  name  for  the  purpose  of 
bringing  ejectment. 

Acquiescence  in  an  adverse  possession  according 


NOTE. — Location  of  boundaries— Long  acquiescence 
as  evidence  of  an  agreement.  For  a  full  discussion, 
see  Jackson  v.  Dysling,  2  Cai;,  198,  note ;  Jackson  v. 
TaJlmadge,  4  Cow.,  450,  note ;  Jackson  v.  McConnell, 
12  Wend.,  421,  note;  McCormick  v.  Barnum,  10 
Wend.,  104,  note. 
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to  an  erroneous  line  Is  no  bar,  unless  continued  so 
long  that  the  Statute  of  Limitations  attaches. 

A  grantee  of  lands  may  claim  all  embraced  within 
the  deed,  as  designated  by  monuments,  courses  and 
distances,  although  the  premises  are  described  as 
•containing  300  acres  strict  measure  and  no  more. 

Citations-16  Wend.,  285;  3  Wend.,  149;  Ad.  Ej..  Til- 
linghasfs  ed.,  10,  315:  11  Conn.,  337;  3  Hamm..30a;  Ib 
Johns.  115:  8  Cow.,  283:  16  Johns..  305:  1  Dana,  242;  4 
Leijrh,  550:  15  Wend..  615:  15  Pick.,  23;  5  Watts,  181;  5 
N  H..  416:  2  Cow.,  439:  3  Rand..  179;  7  Yerg..  319.  333; 
5  Halst.,  42,  45;  5  Mass.,  521:  1  Dana,  35, 37, 38:  12  East, 
57,  61;  3  Camp..  190;  Co.  Litt.,  1»5,  sec.  311:  4  Yeates, 
577:  10  Wend.,  554  ;  10  Johns.,  49;  1  Rawle.  452.  45o;  2 
Cai.,  169:  2  Wils.,  232;  12  Sew.  &  R.,  435;  4  Bibb,  241:  2 
K  S.,  231.  sec.  5,  2d  ed.;  5  Halst.,  45, 46;  1  Brownl.,  134, 
135. 


was  an  action  of  ejectment,  tried  at  the 
1  Tioga  Circuit  in  Oct.,  1836, before  the  Hon. 
Robert  Monell,  one  of  the  Circuit  Judges. 

John  Suffern.oneof  the  lessors  of  the  plaint- 
iff, being  the  owner  of  a  tract  of  land  contain- 
ing 400  acres,  Jan.  22, 1816,  conveyed  the  same 
to  John  S.   Suffern  (the  other  lessor  of  the 
plaintiff)  and  Elizabeth,  the  wife  of  the  said 
John  S.  Suffern.  excepting  and  reserving  200 
acres  off  the  north  side  of  the  lot  agreed  by  ar- 
ticles of  agreement,  bear  ing  date  June  21.1814, 
to  be  conveyed  by  the  erantor  to  John  McCon- 
nell.     Apr.  11,  1816,  John  Suffern,  in  pursu- 
ance of  the  agreement  made  with  John  Me- 
Connell.  executed  a  deed  to  the  latter,  convey- 
ing to  him  a  tract  of  land,  describing  it  as  be- 
ginning at  a  well  known  point,  giving  courses 
and  distances,  and  concluding  as  follows:  con 
taining  200  acres,  strict  measure,  and  no  more. 
It  was  insisted  on  the  trial,  in  behalf  of  the 
plaintiff,  that  the  defendant  had  taken  posses- 
sion of  about  9  acres  more  than  the  200  acres 
conveyed  to  him.     On  the  part  of  the  defend- 
ant, it  was  contended  that  the  southern  bound- 
ary of  the  northern  200  acres  was  designated 
by  a  line  surveyed  by  one  Lawrence.and  known 
as  the  Lawrence  line;  whereas  the  plaintiff  in- 
sisted that  the  true  line  was  a  line  known  as 
Ludley's  line;  and  which  one  of  these  lines  was 
176*]  *the  true  line,  was  the  principal  ques 
tion  in  contest  on  the  trial.  Theplaintiff.how- 
«ver,  further  insisted  that  at  all  events  the  de- 
fendant was  in  possession  of  more  than  200 
acres,  and  that  his  possession  of  the  excess  was 
wrongful,  inasmuch  as  by  his  deed  he  was  lira 
iteed  to  200  acres.    There  was  evidence  of  ac- 
quiescence on  the  part  of  the  lessor,  John  S. 
Suffern.  in  the  maintenance  of  a  fence  by  the 
defendant  on  the  Lawrence  line;  but  there  was 
no  proof  of  any  express  agreement  that  the  line 
upon  which  the  fence  was  built  should  be  the 
division  line  between  the  parties.  When  the  ev 
idence  was  closed,  the  counsel  for  the  defend 
ant  amongst  other  positions  assumed  by  him 
insisted,  and  so  requested  the  judge  to  charge 
the  jury,  that  the  title  of  the  lessor,  John  Suf- 
fern,  having  been  de vested  by  his  conveyance 
to  John  S.   Suffern  and  Elizabeth,  his  wife, 
there  could  be  no  recovery  on  his  demise;  and 
that  there  could  be  no  recovery  on  the  demise 
of  John  8.  Suffern,  on  account  of  the  non 
joinder  of  the  wife  as  a  lessor.    The  Jury,  un 
der  the  charge  of  the  judge,  found  a  verdici 
for  the  plaintiff,  which  the  defendant  now 
moves  to  set  aside. 

Mr.  J.  A.  Collier,  for  defendant. 
Mr.  J.  A.  Spencer,  for  plaintiff. 
By  the  Court,  Cowen.  J.     I  do  not  collec 
from  the  case  that  the  question  of  excess  in 
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Lawrence's  survey,  of  3  or  4  acres  over  the  200 
intended  to  be  conveyed  to  the  defendant,  was 
either  submitted  to  the  jury  or  passed  upon  by 
them.  Certainly  it  could  not  be  made  available 
as  in  itself  the  ground  of  recovery.  The  words 
of  exact  restriction  to  "two  hundred  acres  and 
no  more"  in  the  deed  to  the  defendant  could 
never  be  allowed  to  supersede  or  control  a  pal- 
pable description, so  easily  traceable  as  was  the 
Lawrence  survey,  through  its  monuments, 
courses  and  distances. 

The  acquiescence  of  John  S.  Suffern  for  a 
length  of  time  in  the  lines  as  run  by  Lawrence, 
was  put  to  the  jury  as  evidence  *of  an  [*1  7  7 
agreement  to  abide  by  the   survey  made  by 
Lawrence,  especially  of  the  south  line,   and 
such  acquiescence  for  a  great  number  of  years 
as  conclusive  evidence  of  an  agreement.    This 
was  as  favorable  for  the  defendant  as  would  be 
warranted  by  the  law,  since  the  decision  in  the 
Court  for  the  Correction  ot  Errors  in  Adams 
v.  Rockwett,  16  Wend.,  285.     Mere  silent  ac- 
[uiescence  in  an  adverse  possession,  according 
o  an  erroneous  line,  is  no  bar  till  it  shall  have 
ontinued  for  the  time  demanded  by  the  Stat- 
ute of  Limitations,  unless  the  jury  infer  an 
agreement.     The  utmost  here  insisted  on  is  ac- 
[uiescence  for  16  years,  and  no  express  agree- 
aent  to  the  fence  as  the  true  line,  was  shown. 
The  remaining  question  respects  the  demises 
aid  in  the  declaration.     John  Suffern  having 
>y  his  deed  transferred  all  his  title  to  John  S. 
Suffern  and  wife,  the  demise  from  the  former 
>ecame  unavailable ;  and  it  was  objected  upon 
the  trial,  that  the  title  residing  in  the  two  lat- 
,er',  the  declaration  should  have  stated  a  joint 
ease  from  them  to  the  plaintiff.    No  doubt  the 
plaintiff  was  bound  to  show  such  a  title  as  en- 
ibled  him  to  make  a  separate  demise,  as  he  has 
aid  it  in   his  declaration.     Doe  v.   Butler,  3 
Wend.,  149.     In  examining  the  power  of  the 
lessor  to  demise,  the  first  question  is,  whether 
lie  have  a  right  of  entry.  Adams,  Elect. ,  Till- 
inghast's  ed.,  10;  and  it  was  not  denied,  in  this 
Instance,  that  such  a  right  passed  by  the  deed 
to  John  S.  and  wife.     Could  the  former  alone 
make  a  lease  ?    All  the  books  agree  in  the  nat- 
ure of  the  estate  and  seisin  created  by  such  a 
deed.     Each  of  the  grantees  hold  the  land  in 
fee — not  in  moieties,  but  in  severally  (per  lout 
el  non  per  my. -as  it  is  technically  expressed), 
with  the  right  of  survivorship,  and  so  familiar 
was  this  feature  that  I  have  met  with  but  two 
of  our  States  among  many  whose  courts  have 
had  it  under  consideration,  which  have  refused 
to  recognize  it  in  the  construction  of  their  con- 
veyances.    These  are  Conn,  and  Ohio,  both  of 
whose  superior  courts,  however,  admit  that  it 
is  the  well  settled  rule  of  the  common  law. 
Whittlttey  v.  Fuller.  11  Conn..  837;  Sergeant  v. 
Steinberger,  8  Hamm. .  805.     Various  legal  con- 
sequences arising •frommirh  a  necullar(*l  78 
estate  have  also  been  dwiuced  by  the  cases. 
Neither  the  husband  nor  wife  can,  in  their  own 
right,  aliene  any  part  without  the  concurrence 
or  the  other.     JaekMtn  v.  tUffeni,  16  Johns., 
115;  per  Spencer.  J.;  I>°e  v.  Ifrtclnnd.  8  Cow., 
288.  per  Savage,  Ch.  ./.;  and  s«f  10  Johns..  805. 
The  husband  s  creditor*  cannot  take  his  inter 
est  in  execution.     Itiger*  v.    G  rider,   \  Dana, 
242  ;  Roane*  v.  Arrher,  4  Leigh.  MO.  though  it 
is  certainly  inferable,  from  7fcir/*r  v.  //arm. 
15  Wend.,  615,  that  his  right^wr*  ntorit  might 
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be  thus  appropriated.  Litchfield  v.  Oudworlh, 
15  Pick.,  23  ;  Stoebler  v.  Knerr,  5  Watts,  181  ; 
Brown  v.  Gale,  5  N.  H. ,  416  ;  Schermerhorn  v. 
Miller,  2  Cow.,  439.  That  case  holds  that  the 
husband  alone  may  give  a  mortgage  of  such 
interest.  Why  then  can  he  not  enter  or  give  a 
lease  ?  It  was  suggested  on  the  argument  that 
here  was  something  in  the  nature  of  a  joint 
tenancy,  in  which  case  it  is  not  settled,  that 
one  can  demise  without  the  other.  If  such 
were  the  consequence,  none  of  the  cases  give 
countenance  to  the  analogy,  unless  it  be  those 
in  Conn,  and  Ohio;  and  these  admit  it  to  be  pe 
culiar  with  them.  All  the  other  cases  deny 
that  the  seisin  is  in  joint  tenancy  either  in  sub- 
stance or  form.  That  was  the  very  question 
in  several  of  the  cases  already  cited  ;  and  to 
these  may  be  added  various  others.  Thornton 
v.  Thornton,  3  Rand.,  179;  Taulv.  CampbeU,  7 
Yerg.,  319,  333;  Den  v.  Hardenburgh,  5  Halst., 
42,  45;  Shaw  v.  Hearsey,  5  Mass.,  521;  Ross  v. 
Garrison,  1  Dana,  35,  37-38.  The  survivorship 
presents  the  greatest  formal  resemblance;  and 
yet,  instead  of  putting  that  on  the  notion  of  a 
joint  tenancy,  the  authorities  all  refer  it  to  the 
established  effect  of  a  conveyance  to  husband 
and  wife,  pretty  much  independent  of  any  prin- 
ciples which  govern  other  cases. 

But  if  otherwise,  lam  not  prepared  to  admit 
that  one  joint  tenant  is  unable  to  demise  his 
share,  and  so  recover  it  in  ejectment,  without 
the  concurrence  of  his  co-tenant.  A  separate 
lease  by  him  is  considered  a  severance,  at  least 
pro  ianto.  Doe  v.  Read,  12  East.,  57,  61;  Doe 
v.  Fenn,3  Camp.,  190.  Nor  does  this  conflict 
179*]  with  the  rule  that  joint  tenants  *must 
bring  a  joint  action,  whether  it  be  real  or  mixed, 
according  to  Co.  Litt.,  195,  sec.  311,  and  the 
commentary.  Those  are  cases  where  the  ac- 
tion stands  nominally  in  favor  of  the  joint  ten- 
ants, as  plaintiffs  on  the  record.  The  cases 
put  are  of  a  prcecipe  quod  reddat  or  assize;  and 
so  the  ejectment  seems  to  have  been  in  Milne 
v.  Cummings,  4  Yeates,  577,  in  which  Coke  is 
followed.  Such  is  also  the  case  supposed  by 
Sutherland,  «/.,  in  People  v.  Webster,  10  Wend., 
554.  Such,  also,  are  the  cases  of  Schoonmaker's 
Ex'rs  v.  Elmendorf,  10  Johns.,  49,  and  Gibson 
v.  Todd,  1  Rawle,  452,  455.  We  certainly  col- 
lect from  these  and  various  other  cases  the 
general  rule  that  joint  tenants  must  join  and 
be  joined  in  all  actions.  Ejectment,  however, 
is  an  exception.  To  many  purposes  the  lessors 
of  the  plaintiff  are  the  real  parties;  but  the  fic- 
tion of  a  lease,  when  you  come  to  examine  the 
power  of  demise,  seems  always  to  have  been 
areality.The  cases  cited  from  12  East  treated  as 
and  3  Camp,  go  upon  that.  The  lease  working 
a  severance,  the  lessee  thus  becomes  a  tenant  in 
common  with  the  other  tenant,  at  least  for  so 
much  of  the  estate  as  the  declaration  supposes 
to  be  demised.  Being  a  tenant  in  common  he 
must  in  general  sue  alone.  Co.  Litt..  195. 
Nothing  is  joint  between  him  and  his  co  ten- 
ant excepting  possession;  and  though  we  hold 
that  tenants  in  common  may  make  a  joint  or 
several  demise  in  ejectment,  Jackson  v.  Bradt, 
2  Cai.,  169.  yet  the  great  majority  of  the  cases 
are  the  other  way.  Heatherly  v.  Western,  2 
Wils.,  232,  and  cases  cited:  White  v.  Lessee  of 
Pickering,  12  Serg.  &R,  435,  and  cases  cited  : 
Innis  v.  Crawford,  4  Bibb.,  241.  Nor  do  I 
think  the  rule  as  to  joinder  would  be  at  all  dif- 
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ferent,  if  this  case  were  to  be  considered  as. 
commenced  and  pending  under  our  Revised 
Statutes,  for  you  may  insert  the  names  of  the 
real  claimants  in  different  counts  in  substance 
as  formerly;  "and  all  the  provisions  of  law 
concerning  lessors  of  a  plaintiff  shall  apply  " 
2  R.  8.,  231,  sec.  5,  2d  ed.  The  Revised  Stat- 
utes, however,  do  not  reach  the  case. 

It  is  said  that  the  wife  should  be  a  party  in 
order  to  bind  her;  and  that  her  husband  being 
the  sole  party,  she  is  not  *at  all  affect  [*18O 
ed,  and  would  not  be  even  by  a  common  re- 
covery. 5  Halst.,  45, 46,  and  authorities  there 
cited.  We  have  already  seen  how  widely  this 
general  rule  has  been  departed  from  in  cases 
of  ejectment.  It  is  a  mere  possessory  action  ; 
and  a  recovery  never  bound  the  right  under 
the  old  form  of  proceeding.  It  worked  little  if 
any  effect  beyond  changing  the  onus  probandi 
in  a  cross  action.  Adams,  Ej.,  Tillingbast's- 
ed.,  315.  The  doctrine  that  you  shall  not  di- 
vide one  right  into  several,  and  in  that  way 
make  several  suits,  did  not  apply. 

I  have  said  that  in  the  case  at  bar  the  hus- 
band alone  could  not  aliene.  The  meaning  is, 
he  cannot  aliene  the  entire  estate.  His  case  was 
put  with  that  qualification  in  Rogers  v.  Griden,- 
but  Barber  v.  Harris,  we  have  seen,  holds  that 
he  may  mortgage  all  the  interest  which  he  has- 
in  right  of  his  wife  ;  being  seised  jure  uxoris, 
it  follows  that  he  may  make  a  lease  in  his  own 
name  alone,  or  may  join  with  his  wife,  at  his 
option.  So,  in  effect,  it  was  held  by  Wilson  v. 
Rich,  1  Brownl.,  134,  135.  That  was  in  the  44 
Eliz.,  before  the  fictitious  lease  had  been  al- 
lowed. The  husband  and  wife  made  a  lease, 
but  actual  possession  under  it  being  necessary 
according  to  the  practice  of  that  day,  instead 
of  delivering  it  in  person,  the  wife  made  a 
power  of  attorney  for  that  purpose.  The  hus- 
band then  sued,  laying  the  demise  jointly, from 
himself  and  wife.  Popham,  Fenuer  and  Yel- 
verton,  JJ.,  held  that,  as  the  wife  could  not 
make  an  attorney,  there  was  no  delivery  of  pos- 
session as  to  her,  and  therefore  the  proof  va- 
ried from  the  declaration.  They  added,  the 
lease  is  only  the  lease  of  the  husband;  but  they 
did  not  at  all  question  that  bad  the  declaration 
contained  a  count  on  his  sole  demise,  he  might 
have  recovered. 

On  the  whole,  I  do  not  think  there  is  any 
foundation  for  a  new  trial  to  be  found  in  any 
of  the  points  taken.  One  of  them  objects  that 
the  verdict  is  against  the  weight  of  evidence, 
and  it  is  said  the  preponderance  is  decidedly 
in  favor  of  the  accuracy  of  the  Lawrence  sur- 
vey; and  another,  that  Murray  McConnell  and 
Amy  Carpenter,  witnesses  for  the  defendant, 
are  to  receive  credit  in  preference  to  Hartline, 
a  witness  for  the  plaintiff,  who,  if  he  contra- 
dicts them, was  *effectually  impeach  ed.[*  18 1 
There  was  a  very  striking  conflict  of  testimony 
between  the  surveyors  and  others  in  respect  to 
the  Ludley  and  Lawrence  lines  ;  and  some  of 
the  testimony  in  favor  of  the  plaintiff  was  de- 
rivable from  the  admissions  and  acts  of  the  de- 
fendant himself.  In  my  opinion,  the  jury  might 
well  regard  the  testimony  of  Hartline  as  con- 
tradicting Murray  McConnell  and  Amy  Car- 
penter, especially  the  former ;  and  it  was  en- 
tirely their  office  to  say  what  degree  of  credit 
they"  would  accord  to  each.  Aside  from  the 
documental  evidence,  all  the  questions  in  the 
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case  were  eminently  proper  to  be  submitted  to 
the  jury;  they  were  so  submitted;  and  the  find- 
ing of  the  jury  is  precisely  such  as  we  cannot 
disturb  without  a  plain  encroachment  upon 
their  province. 
New  trial  denied. 

Same  case— 12  Wend.,  421. 

Husband  and  wife— Conveyance  to  and  alienation 
bu.  Disapproved— 37  Ind.,  398,  404 ;  19  Wis.,  365. 

Cited  in-1  Hill,  569 ;  Hoffm.,  77 ;  1  Sandf .  Ch.,  222 ; 
ION.  Y.,  545:  76  N.  Y.,  272;  3  Hun,  520:  11  Hun,  535; 
31  Barb..  320 ;  49  Barb.,  162;  5T.  &  C.,  569;  6  How.  Pr., 
234 ;  9  Abb.  Pr.,  447  ;  4  Bos.,  294 ;  37  Ind..  400:  40  Ind.. 
592 ;  45  Am.  Dec.,  390  (1  Spencer,  556);  27  Am.  Rep., 
308. 310  (65  Mo..  679). 

Advene  possession— Acquiescence  in.  Cited  in— 84 
N.  Y..  44  (38  Am.  Rep.,  487) ;  37  Super.,  189 ;  27  Am. 
Rep..  238. 

Grant— Courses  and  distance*  govern.  Cited  in— 3 
Barb.,  357  ;  35  Mo.,  499 ;  64  Mo.,  243. 


STEVENS  &  MUNN 
FISHER&  WHITMORE. 

Statute  Relative  to  Fraudulent  Conveyances — 
Validity  of  Sale  of  Personal  Property — Fraud- 
ulent Intent — Question  of  Fact,  not  of  Law- 
Power  of  the  Jury— Duty  of  the  Court— New 
Trial. 

A  new  trial  will  be  granted  alt  hough  the  jury  have 
passed  upon  a  question  of  fraud,  where  the  inquiry 
is  as  to  the  validity  of  a  sale  of  personal  property 
under  the  Statute  Relative  to  Fraudulent  Convey- 
ances. 

Although  the  statute  declares  that  the  question  of 
fraudulent  intent,  in  all  cases  arising  under  it,  shall 
be  deemed  a  question  of  fact  and  not  of  law,  it  is  the 
duty  of  the  court  to  direct  a  verdict  in  favor  of  the 
creditor  alleging  fraud  against  a  party  setting  up  a 
sale  of  goods  and  chattels  unaccompanied  by  an  im- 
mediate delivery,  not  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold,  and 
where  a  satisfactory  explanation  is  not  given  for  a 
non-compliance  with  the  requirements  of  the  stat- 
ute. The  power  of  the  Jury  to  pass  upon  the  fraud- 
ulent intent  does  not  extend  to  such  a  case :  it  ap- 
plies only  to  cases  where  fraud  is  alleged  not  with- 
standing that  there  has  been  a  change  of  possession. 
The  jury  may  pass  upon  the  explanation  offered 
for  a  non-compliance  with  the  requirements  of  the 
statute  when  submitted  to  them  by  the  court ;  but 
it  is  the  duty  of  the  court,  in  the  first  instance,  to 
pass  upon  the  relevancy  and  materiality  of  the  facts 
offeree  in  evidence  and  in  its  discretion  to  receive  or 
reject  the  same :  and  when  evidence  has  already 
been  received  which  in  the  opinion  of  the  court  is 
not  competent,  to  instruct  the  Jury  to  disregard  it. 
If  the  jury,  by  their  verdict  pronounce  a  sale  to 
bo  fair  and  valid,  which,  by  the  very  terms  of  the 
statute,  is  a  naked  fraud,  it  is  the  duty  of  the  court 
to  grant  a  new  trial. 

Citations— 2  R.  8.,  70,  sees.  5,  6 ;  72,  sec.  4;  16  Wend., 
522. 

FPH1S  was  an  action  of  trover,  tried  at  the 
1  Tioga  Circuit  in  Nov.,  1839,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
182*]  *The  defendants,  by  virtue  of  an  ex- 
ecution against  Ichabod  West,  issued  on  a  judg- 
ment in  their  favor  obtained  in  Jan.,  1834,  sold 
a  mare,  a  colt  and  a  wagon,  for  the  doing  of 
which  this  action  was  brought.  Tin- plaintiff.-. 
to  show  title  to  the  property,  produced  a  bill 
of  sale,  bearing  date  Oct.  19,  1830,  executed  to 
them  by  West,  whereby,  for  the  consideration 

NOTB.—  Sale»  —  Pimeminn  retained  bu  vendor  — 
Fraud.  For  a  full  discussion,  see  Sturtovant  v.  Hal- 
lard.  9  Johns.,  337,  note;  Barrow  v.  Paxton.  ft  Johns., 
tin,  note:  Ludlnw  v.  Kurd.  19 Johns.. 218,  note;  Look 
Y.Oomstock,  16  Wend.,  244.  note;  Smith  v.  Ackr>r. 
23  Wend..  653,  note,  M  to  conflict  of  authority  in 
New  York. 
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of  $72.10,  West  transferred  to  them  absolute- 
ly, one  horse,  one  mare,  a  two-horse  wagon 
and  harness  for  the  same.  At  the  lime  of  the 
execution  of  this  bill  of  sale,  West  was  indebt- 
ed to  the  plaintiffs  in  the  sum  mentioned  in  the 
bill  of  sale,  and  owed  no  other  debts  The  val- 
ue of  the  property  transferred  was  $210.  Al- 
though the  bill  of  sale  was  absolute  on  its  face, 
it  was  understood  between  the  parties  that 
West  should  have  the  right  to  redeem  the  prop- 
erty, without  any  time  oeing  specified  within 
which  the  redemption  should  take  place.  A 
formal  delivery  of  the  property  took  place,  but 
West  continued  to  use  it  after  the  bill  of  sale 
as  he  had  done  before,  calling  it  his  property, 
but  informed  several  persons  of  the  plaintiff's 
claim  upon  it.  He  was  a  teamster  and  did  much 
labor  for  the  plaintiffs,  who  were  merchants, 
and  from  time  to  time  supplied  him  with  such 
articles  as  he  wanted  for  himself  and  family, and 
with  provender  for  the  horses,  charging  him 
with  such  advances,  and  crediting  him  for  his 
labor.  In  Aug. ,  1832,  the  balance  due  the  plaint- 
iffs being  about  $110,  West  executed  a  further 
bill  of  sale  to  them  of  the  colt,  as  additional  se- 
curity. At  this  time  he  was  embarrassed  in  his 
circumstances.  A  formal  delivery  was  made 
of  the  colt  also,  which  remained  with  the 
plaintiffs  a  few  weeks,  when  it  was  taken  home 
by  West  and  kept  at  his  expense.  This  bill  of 
sale,  although  absolute  in  its  terms,  was  sub- 
ject to  the  same  right  of  redemption  as  the 
property  included  in  the  first  bill  of  sale.  In- 
stead, however,  of  the  indebtedness  to  the 
plaintiffs  being  reduced,  the  account  against 
West  was  constantly  accumulating,  so  that  at 
the  time  of  the  levy  of  the  defendants'  execu- 
tion, he  was  indebted  to  the  plaintiffs  about 
$250.  He  testified  that  in  his  dealings  with  the 
plaintiffs  there  was  no  design  to  defraud  his 
creditors. 

*The  judge  charged  the  jury  that  [*  183 
the  question  for  them  to  decide  was,  whether 
the  conveyance  of  the  property  in  question 
should  be  deemed  fraudulent  and  void  as 
against  the  defendants,  who  were  judgment 
creditors  of  West.  He  remarked  that  the  ques- 
tion of  fraud  in  the  conveyance  of  personal 
property  had  been  much  agitated  in  the  courts; 
'  that  previous  to  the  Revised  Statutes,  fraud  in 
|  such  cases  had  been  deemed  a  question  of  law 
to  be  decided  by  the  courts,  and  the  courts  had 
adjudged  that*  possession  continuing  in  the 
vendor,  was  evidence  of  fraud  as  against  cred- 
itors, but  to  this  rule  it  had  been  found  neces- 
sary to  make  many  exceptions.  The  Revised 
Statute-  made  fraud  a  question  of  fact  to  he 
decided  by  the  jury,  at  the  same  time,  how- 
ever, enacting  that  all  conveyances  of  personal 
property  not  accompanied  by  an  immediate  and 
continued  change  of  possesMon.  should  be 
deemed  fraudulent  as  against  creditors,  and 
should  be  conclusive  evidence  of  fraud .  unless  it 
were  shown  affirmatively, on  the  part  of  the  per- 
sons claiming  under  the  sale, that  it  wa«  made  In 
good  faith.  That  it  was  not  enough  for  the 
plaintiffs  here  to  show  that  the  sale  to  them 
was  upon  good  confederation  ;  they  must  go 
further  and  show  some  excuse,  some  satisfac- 
tory  reason  for  leaving  the  property  w>  long  in 
the  possession  of  Went;  that  the  mere  conven- 
ience or  necessities  of  the  vendor  wax  not  a 
sufficient  reason.  The  jury  found  a  verdict 
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for  the  plaintiffs  for  the  value  of  the  property 
sold.  The  defendants,  on  a  case  made,  move 
for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  tJu  Court,  Cowen,  J.  It  makes  no  dif 
ference  that  the  debt  to  the  defendants  was 
contracted  after  the  first  bill  of  sale.  The  keep- 
ing of  such  a  transaction  on  foot  has  a  direct 
tendency  to  defraud  the  vendor's  subsequent 
creditors,  for  they  give  him  credit  on  account 
of  the  very  goods  which  are  left  in  his  posses- 
sion. The  statute  declares  such  a  transfer, 
without  change  of  possession,  conclusively 
1 84*]  void  *against  all  creditors,  present  or 
subsequent,  unless  it  be  explained  and  shown 
to  be  bona  fide.  2  R.  S..  70,  sees.  5.  6.  The 
evidence  to  explain  in  this  case  rather  went  to 
strengthen  the  charge  of  fraud.  The  articles 
sold  amounted  to  much  more  in  value  than  all 
West  owed  the  plaintiffs.  No  lawful  excuse 
was  shown  for  not  changing  the  possession; 
and  both  bills  of  sale  seem  to  have  been  kept 
on  foot  for  a  long  time,  absolute  as  they  were, 
but  with  an  intent  to  cover  and  secure  a  fluct- 
uating balance  of  account  due  to  the  plaintiffs 
in  a  course  of  trade  between  them  and  West. 
How  near  this  at  any  time  reached  the  value 
of  the  property  does  not  appear.  West  was 
poor,  and  finally  appears  to  have  run  consider- 
ably in  debt.  In  short,  this  is  plainly  the  too 
common  case  of  covering  a  poor  man's  valu- 
ables, perhaps  all  but  what  he  holds  exempt 
from  execution,  and  hiding  them  froai  his 
creditors.  West  did  not  pretend  that  he  was 
not  indebted  to  others  when  he  sold  the  colt. 
Even  this  poor  excuse,  directly  as  it  is  in  the 
teeth  of  the  statute,  sec.  &».  does  not  apply  here. 
But  it  is  enough  that  the  unexplained  posses- 
sion after  sale,  for  so  long  a  time,  accompanied 
too  as  it  was  by  many  claims  and  acts  of  own- 
ership on  the  part  of  West,  not  only  as  to  the 
property  in  question  but  the  other  articles  (for 
there  were  others)  included  in  the  first  bill  of 
sale,  stamp  this  transaction  as  conclusively 
fraudulent  within  the  express  provisions  of  the 
statute. 

The  judge  certainly  laid  down  very  sound 
principles  of  decision  to  the  jury,  which  they 
have  disregarded.  We  think  he  should  have 
directed  them,  as  matter  of  law,  to  find  for  the 
defendants.  I  know  the  statute  declares  in 
another  place,  Id.,  72,  sec.  4,  that  a  question 
of  fraudulent  intent  is  one  of  fact  and  not  of 
law.  But  surely  that  must  be  confined  to  cases 
where  the  question  of  intent  is  open,  and  can- 
not extend  to  acts  which  the  same  statute  has 
declared  shall  be  deemed  conclusively  fraudu- 
lent, unless  explained.  When  the  court  sees 
that  such  acts  conspire,  and  that  there  is  not 
the  semblance  of  explanation,  this  makes  a 
question  of  law;  and  the  statute  should  be  so 
read,  if  possible,  that  one  part  shall  not  repeal 
the  other.  There  are  many  cases  where  pos- 
session is  changed,  which  it  is  necessary  that 
1  85*]  the  *jufy  should  decide.  The  statute 
intended  that  class  of  cases,  and  should  be 
qualified  and  confined  to  them.  The  statute 
is  the  same  as  if  it  had  said  the  jury  shall  judge 
or  the  fraudulent  intent,  except  in  a  case  of 
unexplained  possession  after  a  sale  or  mort- 
gage of  personal  property.  If  this  be  not  so, 
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such  a  possession  is  not  conclusive,  and  one 
part  of  the  statute  would  repeal  the  other.  Nor 
can  it  be  said  that  the  jury  are  to  judge  of  such 
a  case  because  it  is  not  possession  alone  which 
makes  the  fraud,  but  possession  without  ex- 
planation ;  and  they  are  to  judge  whether  there 
be  any  explanation.  Such  a  case  may  be  pre- 
sented, but  it  does  not  follow  of  course.  If 
there  be  circumstances  admissible  and  tending 
to  rebut  the  presumption  of  fraud,  the  court 
will  submit  the  question  to  the  jury;  but  it 
does  not  follow  that  anything  and  everything 
is  to  be  received  as  evidence  for  that  purpose. 
If  a  single  circumstance  or  a  consecutive  series 
of  circumstances  be  proposed  by  counsel  as 
evidence,  and  the  court  does  not  think  it  rele- 
vant or  tending  to  overcome  the  presumption, 
it  should,  as  in  other  cases,  be  excluded;  or  if, 
being  received,  it  falls  short  of  competent  evi- 
dence, the  court  may,  as  in  other  cases,  tell  the 
jury  to  disregard  it.  Doanev.  Eddy,  16  Wend., 
522.  A  fortiori,  if,  as  in  the  case  before  us,  it 

goes  to  strengthen  the  presumption  of  fraud, 
ourts  are  to  see  that  the  statute  is  executed. 
In  case  of  a  sale  nakedly  fraudulent  within  its 
very  words,  if  a  jury  will  find  that  such  a  sale 
is  honest,  we  must  grant  a  new  trial.  It  is  our 
duty  to  do  so,  unless  we  submit  that  the  stat- 
ute shall  be  overruled.  The  rule  is  without 
exception,  that  where  the  evidence  is  so  decis- 
ive as  to  call  for  a  new  trial  on  the  jury  find- 
ing against  it.  the  judge  n:ay  direct  them  at  the 
trial,  as  matter  of  law  to  follow  it.  The  case 
is  no  longer  to  be  put  to  them  as  hypothetical, 
that  on  their  finding  the  facts  to  be  so  and  so, 
the  legal  inference  of  fraud  follows.  The  pos- 
session being  shown  and  nothing  lawfully  ex- 
plaining it,  the  judge  seeing  this,  is  as  much 
bound  to  direct  a  verdict  in  favor  of  the  cred- 
itor who  alleges  the  fraud,  as  he  would  be  to 
declare  and  charge  that  a  deed  duly  acknowl- 
edged or  otherwise  proved  passes  a  title  The 
deed  may  be  impeached,  but  until  it  is  so  the 
jury  are  not  to  disregard  its  effect,  *as  [*186 
declared  by  the  statute  or  common  law.  It 
were  absurd  to  say  that  one  rule  shall  govern 
the  judge  at  the  circuit  and  another  the  judges 
on  this  Bench;  and  yet  no  one,  surely,  will  con- 
tend that  because  the  jury  have  found  against 
both  the  law  and  the  fact, as  declared,  too,  by  a 
statute,  that  we  are,  therefore,  bound  to  follow 
and  fix  our  seals  to  these  corrupt  bills  of  sale. 

It  appears  to  me  not  only  erroneous  but  dis- 
respectful, to  suppose  that  the  Legislature  ever 
intended  to  impose  such  an  humiliating  office 
upon  the  courts.  They  have  taken  great  pains 
to  declare  that  certain  facts  shall  be  considered 
in  law  full  proof  of  fraud.  They  have  selected 
such  as  all  the  world  have  agreed  on  for  in- 
fallible indicia,  ever  since  Twyne's  case  in  the 
reign  of  Queen  Elizabeth.  They  have  enlarged 
and  strengthened  the  rule  by  applying  it  to 
mortgages  as  well  as  bills  of  sale.  Let  it  not 
be  supposed  that  in  the  same  breath  they  have 
committed  the  execution  of  such  a  statute  ex- 
clusively to  a  jury,  a  thing  which  no  Legisla- 
ture ever  before  thought  of,  even  in  matters  of 
the  most  inconsiderable  consequence.  When 
properly  construed,  I  think  the  statute  has  run 
into  no  such  strange  anomaly;  and  that,  there- 
fore, in  this  case  there  must  be  a  new  trial,  the 
costs  to  abide  the  event. 

New  trial  granted,  costs  to  abide  the  etent. 

WEND.  19. 
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GARDNER  «.  PICKET. 

New  Trial — Charge  to  Jury — Comments  on  the 
Evidence — Suggestions,  not  Pertinent. 

A  new  trial  will  not  be  granted,  because  the  judge 
in  his  charge  to  the  jury  remarks,  that  in  his  9pin- 
ion  there  is  not  sufficient  evidence  to  establish  a 
certain  fact,  when  at  the  same  time  he  instructs  the 
jury  to  consider  the  evidence  and  to  decide  as  they 
shall  find  the  truth  to  be. 

Nor  will  a  new  trial  be  (granted  for  matters  sug- 
gested in  a  chance  not  pertinent  to  the  case,  unless 
the  attention  of  the  judge  is  at  the  time  called  to 
such  suggestions,  and  he  refuses  to  explain. 

Citations-1  Mann.  &  R.,  198;  7  Barn.  &  C.,  430:  9 
Cow.,  674,  680 ;  1  Dana,  14-16 ;  1  Yerg.,  89,  90 ;  3  Serg- 
&  R..  343,  345;  6  Vt.,  257,  283. 
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OTION  for  a  new  trial,  on  the  grounds 
that  the  verdict  rendered  for  the  defend- 
ant was  against  evidence,  and  for  errors  in  the 
charge  of  the  judge  to  the  jury.  In  the  course 
1 87*]  *of  the  charge,  the  judge  remarked,  as 
to  a  particular  fact  in  the  case,  that  in  his 
opinion  there  was  not  sufficient  evidence  to 
establish  the  fact,  but  he  submitted  the  ques- 
tion to  the  jury,  and  instructed  them  to  con- 
sider the  whole  evidence  in  relation  to  it  and 
to  decide  as  they  should  find.  This  part  of  the 
charge  of  the  judge  was  objected  to.  The 
judge  also  made  a  suggestion  as  to  the  injus- 
tice of  the  plaintiff's  claim,  which  on  the  ar- 
gument in  this  court  was  objected  to  as  not  per- 
tinent to  the  case,  and  therefore  calculated  to 
mislead  the  jury. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  Bartholomew  Davis  Noxon,  for 
defendant. 

In  respect  to  these  points,  the  following 
opinion  was  delivered: 

By  the  Court,  Cowen.  J.  The  judge's 
charge  that  there  was  not  sufficient  proof  io 
show  an  assignment  of  the  judgment  to  Wood 
was  a  mere  expression  of  opinion  on  the  fact, 
which  he  still  left  to  the  jury.  He  had  a  right 
to  give  such  an  opinion,  especially  with  such  a 
qualification.  Solarte  v.  Melville,  1  Mann.  & 
R.,  198,  is  in  point.  S.  C.,1  Barn.  &  C..  430. 

As  to  the  suggestion  alleged  to  have  been 
not  pertinent,  and  calculated  to  mislead  the 
jury  :  the  judge  should  have  been  called  upon 
to  say  it  was  not  pertinent.  Certainly  a  new 
trial  ought  not  to  be  granted  merely  because 
the  judge's  charge,  though  true  in  law  and 
fact,  may  possibly  have  misled  by  going  to  a 
matter  not  in  dispute.  Such  a  consequence  is 
not  to  be  intended.  Several  similar  objections 
were  made  to  other  branches  of  the  charge, 
which  may  be  answered  in  the  same  way. 
Impertinence  or  obscurity  cannot  be  objected 
to  a  charge  as  sufficient  ground  for  a  new 
trial,  unless  the  judge's  attention  was  called  to 
it  at  the  time,  and  he  refused  to  explain.  In- 
deed, mere  impertinence,  or  the  expression  of 
an  opinion  on  an  abstract  point  out  of  the  case, 
ought  not,  In  any  view  which  I  can  think  of, 
to  be  received  as  ground  for  a  new  trial. 
Clarke  v.  Dutcher,  9  Cow..  874, 680;  Norton  v. 
188*]  Doe,  \  Dana.  14-16;  * Profit  v.  WiUinm*. 
1  Yerg.,  89.  90;  Dtal  v.  Mr.Cormick.  8  Serg.  & 
R.,  848.  845,  per  Gibson,  J.  ;  Waller  v.  Kryet, 
6  Vt.,257.  268.  Gibson,  J.,  in  Drnl  v.  M<-('or- 
miek,  lays  down  the  true  rule  as  it  will  be 
found  established  by  the  CASTS  cited.  Hesny*: 
"  Error  in  Mating  nn  abstract  principle  not 
arising  out  of  the  evidence,  and  nowise  relat- 
WESD.  19. 


ing  to  the  cause,  shall  not  be  taken  advantage 
of  by  either  party;  for  it  would  be  impossible 
for  such  an  error  to  have  an  effect  on  the  event 
of  the  cause."  In  relation  to  the  objection  of 
the  verdict  being  against  evidence,  the  judge 
expressed  the  opinion  that  the  verdict  was 
warranted  by  the  evidence. 
New  trial  denied. 

Cited  in-36  N.  Y.,  119 ;  58  N.  Y.,  291 :  1  Trans.  App., 
7 :  15  Barb.,  594 ;  34  How.  Pr.,  237 ;  12  Abb.  Pr.f  231 ; 
8  Abb.  N.  S.,  222 ;  50  Am.  Dec.,  341  (6  Ga.,  324) ;  6  Am. 
Rep.,  555  (49  N.  H.,  399). 


WEBBERS'  EXECUTORS  «.  BLUNT. 

Promise  to  Indemnify  Sheriff  for  Discharge  of 
Third  Person  is  Void. 

A  promise  to  a  sheriff  to  indemnify  him  against 
all  damages  to  which  he  may  be  subjected  in  conse- 
quence of  discharging:  from  custody  a  third  person, 
whom  he  has  arrested  on  legal  process,  is  void,  as. 
taken  colore  officii,  although  the  sheriff  was  induced 
to  grant  the  discharge  upon  a  false  representation 
of  the  promisor  that  the  debt,  to  enforce  the  pay- 
ment of  which  the  process  had  issued,  had  been  sat- 
isfied. 

Citations— 1  Chit.  PI..  283,  ed.  of  1823:  3  Salk.,  75:  13 
Johns.,  378, 529, 531 ;  15  Johns.,  152 :  1  Cow.,  46,  47.  n.  a. 
309;  8  Wend..  545,  547;  1  Salk..  330,  331,  case  5:  11 
Mod..  80 :  Act,  23  Hen.  VI. :  Plowd.  Com..  67,  68 ;  2  R. 
S.,  214,  sec.  60.  2d  ed.;  4  Cow.,  553 :  6  Cow.,  465 ;  1 
Vent.,  237. 

"HEMURRER  to  declaration.  In  the  first 
Lf  count  it  was  stated  that  Webbers,  in  his 
lifetime,  being  sheriff  of  the  County  of  West- 
chester,  having  arrested  one  Edmund  M.  Blunt, 
by  virtue  of  an  attachment  out  of  chancery  for 
costs,  the  defendant,  Joseph  Blunt,  represented 
to  Webbers  that  the  attachment  had  improp- 
erly issued,  that  the  costs  had  been  paid,  and 
that  Webbers  ought  not  to  hold  E.  M.  Blunt 
in  custody;  and  in  consideration  that  Webbers 
would  discharge  him,  the  defendant  promised 
to  indemnify  Webbers;  that  Webbers,  confid- 
ing in  the  truth  of  such  representation,  and  in 
consideration  of  the  defendant's  promise,  did 
discharge  *E.  M.  Blunt;  yet  the  de- [*181> 
fendant  refused  to  indemnify,  etc.,  wnereby 
Webbers  was  sued  and  was  obliged  to  pay 
$400,  etc.  The  second  count  was  substantially 
the  same,  except  as  to  the  defendant's  repre- 
sentation, which  was  stated  to  be  simply  that 
the  attachment  had  wrongfully  and  improperly 
issued,  and  that  E.  M.  Blunt  ought  to  be  dis- 
charged, etc.,  with  more  full  details  as  to  the 
suit  and  proceedings  for  the  escape.  The  third 
count  stated  that  on  the  arrest  being  made,  E. 
M.  Blunt  himself  represented  that  the  cost*  had 
been  satisfied,  and  that  the  attachment  was  im- 
properly issued,  and  promised  that  if  Webbers 
would  discharge  him,  he  would  obtain  from 
his  son,  the  defendant,  a  promise  to  indemnify 
Webbers.  Whereupon  Webbers  discharged 
him;  and  the  defendant,  at  the  request  of  E. 
M.  Blunt,  and  in  consideration  of  such  din- 
|  charge,  promised,  etc..  as  before,  with  dam- 
ages  as  before,  and  refusal  to  indemnify,  etc. 
Demurrer  and  rejoinder. 

Mr.  8.  Stevens,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff*. 

By  the  Court,  Cowen,  •/.  Admitting  the 
discharge  to  have  been  lawful,  the  third  count 
is  clearly  bad.  It  represents  the  defendant  a 
mere  volunteer  on  a  past  ron.sidrration.  a  dis- 
charge from  the  attachment  without  his  re- 
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quest,  1  Chit.  PL,  263.  ed.  of  1823,  and  cases 
cited,  and  for  the  exclusive  benefit  of  a  third 
person,  promising  to  indemnify  the  sheriff.  It 
is  true  we  must  intend  that  this  promise  was 
in  writing;  but,  written  or  unwritten,  being  a 
mere  nudum  pactum,  there  is  neither  principle 
nor  authority  in  the  law  which  goes  in  the 
least  to  sustain  it. 

The  first  and  second  counts  are  good,  pro- 
vided the  sheriff  acted  lawfully  in  discharging 
the  defendant's  father,  on  the  representation 
that  the  attachment  had  wrongfully  issued. 
Neither  count  alleges  anything  more  in  sub- 
stance, though  according  to  the  allegation  in 
the  first,  the  defendant  added  that  the  costs 
had  been  paid.  In  either  case,  the  question  is, 
U)O*]  *whether  the  sheriff  was  authorized  to 
any  mere  representation  of  the  defendant  on 
disobey  the  process  of  the  law. 

Were  the  question  one  of  mere  civil  right 
respecting  a  matter  collateral  to  the  writ,  like 
the  taking  of  property  under  &  fieri  facias  sup- 
posed to  be  sold  by  the  execution  debtor  in  or- 
der to  defraud  his  creditors,  I  should  not  be 
disposed  to  deny  that  a  promise  of  indemnity 
would  be  valid,  where  the  sheriff,  as  he  is  al- 
leged to  have  done  in  this  instance,  had  acted 
in  good  faith.  Placket  v.  Gresham,  3  Salk.,  75. 
Yet  it  requires  no  effort  to  see  that  such  a  case 
would  be  very  different  from  his  taking  the 
word  of  the  defendant's  son,  or  any  other  per- 
son, that  there  is  error  or  irregularity  in  the 
process  itself,  and  sitting  in  judgment  upon 
the  act  of  his  superiors,  and  determining  the 
question  whether  the  command  in  the  writ 
shall  be  obeyed  or  disobeyed.  Scott  v.  Shaw, 
13  Johns.,  378;  Hinman  v.  Brees,  Id.,  529.  A 
willful  disobedience,  even  to  the  civil  process 
of  the  court,  is  such  an  abuse  as  would  not 
only  subject  the  sheriff  to  punishment  as  for  a 
contempt,  but  to  an  indictment.  It  is  a  viola- 
tion of  his  oath  of  office.  The  question  is, 
whether  he  could  escape  such  a  consequence, 
because  some  one  tells  him  that  there  is  some- 
where a  secret  vice  in  the  line  of  proceedings, 
by  which  the  writ  may  be  avoided.  Would 
any  court  listen  to  such  a  defense  for  a  mo- 
ment ?  Even  if  the  allegation  were  true,  it 
could  not  be  set  up  and  inquired  into  collater- 
ally. The  writ  would  be  holden  valid  until 
set  aside  by  the  authority  from  which  it  em- 
anated. Hinman  v.  Brees,  13  Johns.,  529,  531; 
per  Van  Ness,  J.,  in  Cable  v.  Cooper,  15  Id., 
152;  Jones  v.  Cook,  1  Cow.,  309. 

Indeed,  it  was  held  in  this  very  matter  on 
an  action  for  the  escape,  that  it  was  no  defense 
for  Webbers  to  say  that  the  attachment  was 
irregular,  because  the  debt  had  been  paid  or 
discharged,  and  Mr.  J,  Nelson  cited  several 
authorities  to  that  point.  Ames  v.  Webbers,  8 
Wend.,  545.  547. 

It  follows,  then,  that  this  promise  is  void  on 
the  ground  of  public  policy.  It  is  said  in 
Placket  v.  Gresham,  3  Salk.,  75:  "Where  a 
sheriff  takes  a  bond  as  a  reward  for  doing  a 
thing,  'tis  void,  for  it  may  be  to  warrant  him 
in  the  breach  of  his  duty."  At  common  law, 
he  could  not  even  refuse  to  execute  process  till 
his  fees  were  paid,  and  if  he  did,  he  was  held 
191*]  *indictable  for  extortion;  and  this  was 
said  both  of  a  ca..  sa.  anda./i./a.  Hescotfs  case, 
1  Salk.,  330 ;  Anon.,  Id.,  331,  case  5.  In  the 
Queen  v.  Belwood,  11  Mod.,  80,  the  sheriff  was 
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held  indictable  for  a  voluntary  escape  of  one 
committed  to  ward  under  the  warrant  of  a  jus- 
tice of  the  peace.  Allowing  sheriffs  to  grant 
the  indulgence  claimed  in  the  case  at  bar,  be- 
sides being  a  disobedience  of  the  writ,  would 
lead  to  all  manner  of  extortion  as  in  old  times, 
and  before  the  passing  of  the  Act  23  Hen. VI., 
against  taking  bonds  colore  ojflcii.  This  may  be 
seen  in  the  vivid  picture  of  practices  which  is 
given  by  Montague,  Ch.  J.,  in  Dive  v.  Maning- 
ham,  Plowd.  Com., 67;  at  page  68,he  considers 
the  taking  of  indemnities  against  escapes  as 
extortion.  The  question  there  was  upon  a  bond 
taken  by  a  sheriff  for  a  prisoner's  appearance 
on  an  execution;  and  the  Chief  Justice  says,  the 
prisoner  not  being  bailable.the  sheriff  took  the 
bond  unduly,  and  colore  offlcii  sui.  which  is  al- 
ways taken  in  malam  partem,  and  signifies  an 
act  badly  done  under  the  countenance  of  an 
office,  and  it  bears  a  dissembling  visage  of 
duty, and  is  properly  called  extortion.  "Where- 
fore," he  adds,  "here,  inasmuch  as  the  obliga- 
tion was  made  for  the  deliverance  of  T.  M., 
who  was  in  the  custody  of  the  plaintiff  as  offi- 
cer, it  cannot  be  denied  but  that  he  took  the 
obligation  for  his  deliverance  colore  officii."  And 
what  is  our  own  statute  on  the  subject, 2  R.S., 
214,  sec.  60,  2d  ed.?  It  is,  that  "  no  sheriff  or 
other  officer  shall  take  any  bond,  obligation  or 
security,  by  color  of  his  office,  in  any  other 
case  or  manner  than  such  as  are  provided  by 
law;  and  any  such  bond,  obligation  or  securi- 
ty, taken  otherwise  than  as  herein  directed, 
shall  be  void."  This  statute  is  even  much 
broader,  both  as  to  subject  matter  and  persons, 
than  the  23  Hen.  VI.  .which  may  be  seen  recited 
at  large  and  much  commented  upon  in  Divev. 
Maningham.  There  are  also  several  cases  in 
this  court  which  hold,  that  any  security  taken 
by  the  sheriff  out  of  the  regular  course  of  the 
execution  will  be  void.  Orange  Co.Bk.v.  Wake- 
man,  1  Cow.,  46,  47.  and  cases  cited  in  n.  a 
there;  Mumford  v.  Armstrong,  4  Id.,  553.  This 
is  not  the  case  of  taking  a  security  with  the  as- 
sent of  the  plaintiff  in  the  writ,  or  which  is  the 
same  thing,  where  the  *plaintiff  adopts  [*192 
a  security  taken  without  his  original  assent,  as 
in  Armstrong  v.  Garrow,  6  Cow. ,  465.  In  Mos- 
del  v.  Sfiddleton,  1  Vent. ,  237,  it  is  said  a  sher- 
iff cannot  take  a  bond  from  a  prisoner  even  for 
his  fees,  because  it  would  give  him  an  oppor- 
tunity to  extort. 

There  can  be  no  doubt  that  the  promises  de- 
clared on  were  merely  void,  on  the  plaintiff's 
own  showing. 

Judgment  for  defendant. 

Cited  in— 1  N.  Y.,  367: 16  N.  Y.,  443;  48  N.  Y.,  360 ;  80 
N.  Y.,  209;  84  N.  Y..  235;  37  Barb.,  182;  62  Barb..  429;  14 
Abb.  Pr.,414;  2  E.  D.  8.,  510;  11  Am.  Rep.,  619  (31  Wis.. 
541). 


THE  PEOPLE  e.  ABBOT. 

Rape — Assault  with  Intent — Evidence — Prosecu- 
trix  may  be  Shown  to  be  a  Common  Prostitute 
— It  seems  that  Her  General  Character  may  be 

NOTE.— 1.  Rape— Evidence.  In  connection  with 
the  above  case  of  People  v.  Abbott,  see  People  v. 
Jackson,  3  Park.  Cr.,  391 ;  Woodin  v.  People.  1  Park. 
Cr.,  464;  Conkeyv.  People,  5  Park.  Cr.,  31;  1  Abb. 
Ct.  App.  Dec..  418. 

2.  Impeachment  of  witness— Former  bad  repute- 
Presumption.  See  Sleeper  v.  Van  Middlesworth,  4 
Den..  431,  note. 
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Shown —  What  may  be  Asked  of  Her — Magis- 
trate, before  Whom  the  Complaint  was  Made, 
as  a  Witness — Impeachment  of  Witness — Ad- 


missioility  of  Evidence — Jurisdiction. 
On  the  trial  of  a  person  charged  with  the  crime  of 


Tape,  or  an  assault  with  an  intent,  etc.,  the  inquiry 


his  counsel  inquired  of  a  female  witness  (Mer- 
cy Foster)  who  had  resided  in  his  house  a  por- 
tion of  the  time  during  which  the  prosecutrix 


alleged  that  the  defendant  had  intercourse  with 
her,  whether  she  had  ever  observed  any  im- 
modest intercourse  or  any  improper  familiari- 

may  be  made  of  the  prosecutrix  whether  she"  had  j  ty  between  the  defendant  and  the  prosecutrix 
previous  connection  with  other  men ;  and  it  seems  This  Que8tjon  wao  ftisn  rwprrnlpH  Th»  rlofonrT 
that  she,in  such  case.is  not  privileged  from  answer-  J  4u.e81  ed.  Ine  defend- 


ant having  adduced  some  evidence  slightly  im 
peaching  the  character  of  the  prosecutrix  for 
truth  and  veracity,  offered  to  prove  that  her 
character  in  that  respect  was  bad  six  or  seven 


tax. 

The  prosecutrix  may  be  show  to  be  in  fact  a  com- 
mon prostitute ;  so  also  a  previous  voluntary  con- 
nection between  her  and  the  prisoner  may  be 
proved  :  and  evidence  may  be  {riven  of  particular 

acts  and  associations,  indicating:  on  her  part  a  want  |  years  previous  to  the  trial;  to  the  introduction 
of  chastity. 

It  seems,  also,  that  the  general  character  of  the 
prosecutrix  as  a  common  prostitute  may  be  shown: 
and  that  the  prisoner  is  not  restricted  to  proof  of 
her  general  character  for  truth  and  veracity,  but 
may  give  evidence  of  her  general  moral  character. 

The  same  rules  of  evidence  are  applicable  to  a 
trial  for  an  indictment  for  a  simple  assault  and  bat- 
tery on  a  female,  followed  with  carnal  knowledge. 

The  magistrate  before  whom  the  complaint  was 
made  cannot  be  called  to  state  what  the  prosecutrix 
testified  before  him  as  to  her  having  had  previous 
connection  with  other  men,  if  the  inquiry  is  not 
made  for  the  purpose  of  showing  a  discrepancy  in 
the  testimony  of  the  prosecutrix. 

Where  the  present  character  of  a  witness  for  truth 
and  veracity  is  slightly  impeached,  evidence  of  bad 
character  in  that  respect  in  years  past  is  admissible. 

Where  a  prisoner  is  tried  in  a  Court  of  General 
Sessions,  on  an  indictment  fora  rape  and  an  assault 
with  intent,  etc.,  and  the  jury  convict  of  an  assault 
and  battery  only,  judgment  cannot  be  rendered ; 
the  Sessions  not  having  jurisdiction  of  the  offense 
or  rape. 

Citations-1  Hale.  P  C.,  633,  635,  636 ;  1  Phil.  Ev., 
179.  279,  7th  ed.:  1  Mood.  &  M..  48,  192  ;  4  Conn.,  406, 
418:  2  Carr.  &  P.,  606;  6  Cow..  254;  Ruas-  &  Ry. 
Cr.  Cas.,  211 ;  2  Stark.,  241 ;  1  East,  C.  I...  444,  445 ; 
Roscoe.  Cr.  Ev..  708:  2  Stark.  Ev..  700;  6  Car.  & 
P.,  544.  562 :  3  Car.  ft  P.,  589 ;  It  Mass.,  387 :  3  Pick., 
194:  13  Johns.,  504:  2  Sumn.,  610;  14  Wend.,  105, 110;  4 
Wend..  257.  258;  4  Car.  &  P.,  392;  8  Conn.,  100.  101;  2  R. 
8.,  135.  sec.  5.  sub.  2,  2d  ed.;  552,  sec.  22;  585,  sec.  12. 


THE  defendant  was  tried  at  the  Wayne  Gen- 
eral Sessions  on  an  indictment  charging 
him  with  the  crime  of  rape,  and  also  with  an 
assault  with  the  intent  to  commit  a  rape.  The 
district  attorney  proceeded  to  the  trial  without 
entering  a  nolle  prosequi  on  the  counts  charging 
193*1  the  principal  offense.  The  *jury  found 
the  defendant  guilty  of  an  assault  and  battery 
only.  The  defendant  having  excepted  to  vari- 
ous decisions  made  in  the  progress  of  the  trial, 
the  first  judge  of  the  county  courts  granted  a 
certificate  that  it  was  expedient  to  take  the 
judgment  of  this  court  in  the  case,  and  a  bill 
of  exceptions  having  been  sealed,  the  indict- 
ment and  bill  of  exceptions  were  removed  into 
this  court  by  ctrtinrnri,  according  to  the  pro- 
visions of  the  statute.  On  the  trial  at  the  Ses- 
sions the  prosecutrix.  on  whom  the  rape  was 
charged  to  have  been  committed  and  who  tes- 
tified as  a  witness  in  support  of  the  prosecu- 
tion.on  her  cross  examination  was  asked  wheth- 
er she  had  ever  had  carnal  connection  with  any 
person  other  than  the  defendant  previous  to 
her  connection  with  him.  The  district  attor 
ii'-v  objected  to  the  question  and  the  court  de- 
cided that  it  should  not  be  put.  and  overruled 
the  same.  The  counsel  for  the  defendant  asked 
the  magistrate  before  whom  the  complaint  WAS 
made,  whether  the  prosecutrix  testified  before 
him.  on  her  examination,  that  she  bad  connec- 
tion with  any  person  before  nhc  had  connection 
with  the  defendant;  this  question  was  also  ob- 
jected to  and  overruled.  The  defendant  was 
a  married  man  and  a  preacher  of  the  gospel  : 


of  which  testimony  the  district  attorney  object- 
ed and  the  same  was  excluded  by  the  court.  The 
defendant  excepted  to  these  several  decisions, 
and  the  questions  submitted  to  this  court  arose 
upon  those  exceptions.  The  case  was  argued 
in  this  court  by, 

Mr.  J.  M.  Holley,  for  defendant. 

Mr.  S.  Beardsley,  Atty-Oen.,  for  the  peo- 
ple. 

*By  the  Court,  Cowen, /.  Theques-[*194r 
tion  proposed  to  be  addressed  to  the  magistrate 
was  improper,  as  anything  which  the  prosecu- 
trix had  sworn  before  him  was  but  hearsay.  The 
offer  was  not  made  with  the  purpose  of  showing 
that  anything  which  she  said  there  was  con- 
tradictory to  what  she  had  sworn  on  the  trial. 

The  question  proposed  to  be  addressed  to 
Mercy  Foster  was  irrelevant.  She  had  occa- 
sionally lived  at  the  defendant's  while  the  prose- 
cutrix was  serving  there.  Her  failing  to  see 
the  defendant  take  improper  liberties  with  the 
prosecutrix,  would  not  go  a  hair  to  negative  the 
fact  of  the  stolen  inter  views  between  the  prose- 
cutrix and  this  married  man.  They  are  all 
slated  by  the  prosecutrix  to  have  been  secret, 
nor  was  any  one  instance  of  open  approaches, 
at  the  defendant's  house  or  anywhere  else.giv- 
en  in  evidence.  The  defendant  was  not  only 
a  husband  but  a  clergyman;  and  it  may  be  as- 
sumed that  he  would  avoid  all  improper  ap- 
pearances, especially  in  presence  of  the  wit- 
ness. A  course  of  inquiry  such  as  is  implied 
by  this  question  would  be  an  idle  waste  of 
time. 

The  question  to  the  prosecutrix  herself, 
whether  she  had  not  had  previous  criminal 
connection  with  other  men,  was.  I  think,  prop- 
er, assuming,  as  we  do  at  present,  that  the  de- 
fendant could  be  considered  on  trial  either  on 
the  charge  of  rape,  or  for  an  assault  and  bat- 
tery with  intent  to  commit  that  crime.  In  such 
a  case  the  material  issue  is  on  the  willingness 
or  reluctance  of  the  prosecutrix — an  act  of  the 
mind.  These  offenses,  as  well  as  the  kindred 
moral  crime  of  mere  seduction,  to  which,  on 
examination,  they  often  dwindle  down,  are,  in 
their  very  nature,  committed  under  circum- 
stances of  the  utmost  privacy.  The  prosecu- 
trix is  usually,  as  here,  the  sole  witness  to  the 
principal  facts,  and  the  accused  is  put  to  rely 
for  his  defense  on  circumstantial  evidence. 
Any  fact  tending  to  the  inference  that  there 
was  not  the  utmost  reluctance  and  the  utmost 
resistance,  is  always  received.  That  (here  was 
not  an  immediate  disclosure,  that  there*  wa«>  no 
outcry,  though  aid  was  at  hand  and  that  known 
to  the  proflecutrix,  that  there  arc  no  indications 
of  violence  to  the  prrson.  are  put  as  among  the 
circumstances  *of  defense;  not  a»  con  ( •  i  95 
elusive,  but  as  throwing  distrust  upon  the  u- 
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sumption  that  there  was  a  real  absence  of  as- 
sent. 1  Hale,  P.  C.,  633.  A  mixed  case  will 
not  do;  the  connection  must  be  absolutely 
against  the  will;  and  are  we  to  be  told  that 
previous  prostitution  shall  not  make  one  among 
those  circumstances  which  raise  a  doubt  of  as 
sent? — that  the  triers  should  be  advised  to 
make  no  distinction  in  their  minds  between  the 
virgin  and  a  tenant  of  the  stew? — between  one 
who  would  prefer  death  to  pollution,  and  an- 
other who,  incited  by  lust  and  lucre,  daily  of- 
fers her  person  to  the  indiscriminate  embraces 
of  the  other  sex?  And  how  is  the  latter  case 
to  be  made  out?  How  more  directly  and  satis- 
factorily than  by  an  examination  of  the  prose- 
cutrix  herself?  I  speak  not  now  of  her  privi- 
lege, though  the  question  being  relevant,  I  do 
not  believe  there  is  either  principle  or  authority 
which  would  allow  it  to  her.  1  Phil.  Ev.,  279, 
7th  ed.;  Roberts  v.  Allatt,  1  Mood.  &  M.,  192. 
But  she  did  not  claim  any  privilege.  The  ques- 
tion was  overruled  on  another  ground, whereas 
it  may  always  be  asked  even  in  a  case  of  the 
plainest  privilege.  Treat  v.  Brown,  4  Conn., 
408,  418;  Thoma*  v.  Newton,  2  Car.  &  P.,  606; 
Southard  v.  Rexford,  6  Cow.,  254. 

On  a  question  of  srienier  you  may  show  other 
acts,  as  in  passing  counterfeit  money  or  bills. 
Why?  Because  in  the  practiced  vender  of  bad 
coin  or  bad  bills  we  more  readily  infer  a  guilty 
knowledge  than  in  the  novice.  1  Phil.  Ev., 
179,  7th  ed.,  and  cases  cited.  And  will  you 
not  more  readily  infer  assent  in  the  prac- 
ticed Messalina,  in  loose  attire,  than  in  the  re- 
served and  virtuous  Lucretia?  Both  knowledge 
and  assent  are  affections  of  the  mind,  and  the 
mode  of  proving  both,  rests  on  the  same  prin- 
ciple in  the  philosophy  of  evidence. 

I  am  fully  aware  of  the  two  cases  of  Rex  v. 
Hodgson,  Russ.  &  R  Cr.  Cas.,  211,  and  Rexv. 
Clarke,  2  Stark.,  241,  in  which  it  was  held  that 
you  shall  not  be  permitted  to  inquire  of  the 
prosecutrix's  connection  with  other  men.  It  is 
with  a  view  to  those  cases  that  I  have  thought 
it  my  duty  to  consider  the  question  a  priori; 
and  I  must  say  that  they  appear  to  me  entirelv 
anomalous,  not  only  when  compared  with  the 
19tt*]  *cases  in  respect  to  circumstantial  evi- 
dence generally,  but  with  adjudications  in  re- 
spect to  evidence  receivable  on  trials  for  this 
very  crime.  It  seems,  in  the  first  place,  to  be 
perfectly  agreed  that  you  may  prove  the  pros- 
ecutrix  to  be  in  fact  (not  merely  by  general 
reputation,  but  in  fact)  a  common  prostitute; 
because,  say  Mr.  East  and  Mr.  Roscoe,  that  is 
a  proper  circumstance  to  be  submitted  to  the 
jury.  1  East,  C.  L.,  444,  445;  Roscoe,  Cr.  Ev., 
708.  It  has  been  repeatedly  adjudged  that, 
in  the  same  view,  you  may  also  show  a  pre- 
vious voluntary  connection  between  the  prose- 
cutrix  and  the  prisoner.  Rex  v.  AspinwaU,  2 
Stark.  Ev.,  700;  Rex  v.  Martin,  6  Carr.  &  P., 
562.  Why  is  this?  Because  there  is  not  so  much 
probability  that  a  common  prostitute  or  the 
prisoner's  concubine  would  withhold  her  as 
sent,  as  one  less  depraved;  and  may  I  not  ask, 
does  not  the  same  probable  distinction  arise 
between  one  who  has  already  submitted  her- 
self to  the  lewd  embraces  of  another,  and  the 
coy  and  modest  female,  severely  chaste  and  in- 
stinctively shuddering  at  the  thought  of  im- 
purity? Shall  I  be  answered  that  both  are 
equally  under  the  protection  of  the  law  ?  That 
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I  admit,  and  so  are  the  common  prostitute  and 
the  concubine.  If  either  have,  in  truth,  been 
feloniously  ravished,  the  punishment  is  the 
same,  but  the  proof  is  quite  different.  It  re- 
quires that  stronger  evidence  be  added  to  tne 
oath  of  the  prosecutrix,  in  one  case  than  in  the 
other.  Shall  I  be  answered  that  an  isolated  in- 
stance of  Criminal  connection  does  not  make  a 
common  prostitute?  I  answer,  yes;  it  only 
makes  a  prostitute,  and  I  admit  introduces  a 
circumstance  into  the  case  of  less  moment ;  but 
the  question  is  not  whether  it  be  of  more  or 
less  persuasive  force;  it  is  one  of  competency; 
in  other  words,  whether  it  be  of  any  force  at  all. 
The  decisions  of  the  courts  at  Westminster 
Hall  are  certainly  very  high  evidence  of  the 
law.  In  most  cases  I  agree  that  we  ought  to 
regard  them  as  conclusive;  but  no  court  can 
overrule  the  law  of  human  nature,  which  de- 
clares that  one  who  has  already  started  on  the 
road  of  prostitution  would  be  less  reluctant  to 
pursue  her  way  than  another  who  yet  remains 
at  her  home  of  innocence  and  looks  upon  such 
a  career  with  horror.  I  have  long  had  occa- 
sion to  know  *and  to  consider  much,  [*197 
the  two  cases  cited  as  adverse  to  the  reception 
of  this  evidence;  and  I  never  yet  could  bring 
myself  to  doubt  that  circumstances  much  more 
remote  and  of  less  influence  are  constantly  re- 
ceived on  the  very  best  authority.  Those  cases 
are  anomalous  in  more  than  one  respect.  While 
they  reject  evidence  of  the  fact,  they  receive 
evidence  of  reputation  of  the  fact,  or  mere 
hearsay.  They  seem  to  suppose  that  the  testi- 
mony was  proposed  to  shake  the  general  credi- 
bility of  the  witness,  as  if  it  went  to  truth  and 
veracity.  That  is  not  so.  It  goes  to  her  credi- 
bility in  the  particular  matter,  to  a  circum- 
stance relevant  to  the  case  in  hand,  from  which 
the  jury  are  asked  to  say  she  did  consent;  and 
it  may  be  proved  by  the  prosecutrix.  or  if  she 
deny  it,  by  others.  It  is  most  strange  that  a 
reputation  of  a  want  of  chastity  should  be  pre- 
ferred in  evidence  to  direct  proof.  No  reason 
is  given  for  such  a  distinction  by  the  court; 
but  the  counsel  in  Rex  v.  Hodgson  did  say, that 
general  reputation  alone  was  to  be  received, 
because  it  was  not  to  be  presumed  the  prose- 
cution would  come  prepared  to  meet  evidence 
of  the  particular  fact.  Such  a  reason  would  go 
to  show  that  every  circumstance  in  a  chain 
must  be  shown  by  reputation  instead  of  ocu- 
lar proof.  I  am  unwilling  to  deprive  prison- 
ers of  any  evidence  sanctioned  by  authority  in 
this  kind  of  prosecution.  Their  case  is  often 
hard  enough.  1  Hale,  P.  C.,  635,  636.  But  I 
never  yet  could  see  why  reputation  should  be 
received  upon  any  principle  peculiar  to  such  a 
case.  It  cannot  be,  as  supposed  in  Rex  v. 
Clarke,  that  the  woman's  character  is  in  issue, 
in  any  other  sense  than  that  of  every  witness, 
who  may  be  impeached  as  generally  unworthy 
of  credit.  The  books  are  certainly  strong  and 
uncontradicted  that  on  trying  this  offense  her 
character  as  a  common  strumpet  may  be  proved 
for  such  a  purpose,  Rex  v.  Barker,  3  Carr.  & 
P.,  589,  though  it  is  not  clearly  held  to  be  re- 
ceivable against  a  witness  in  other  prosecu- 
tions as  an  impeachment  of  veracity.  There 
are  two  decisions  in  Mass,  on  the  question, 
which  conflict;  the  first  holding  that  it  may, 
the  second  that  it  shall  not  be  received.  Com. 
v.  Murphy,  14  Mass.,  387;  Idem  v.  Moore,  3 
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198*]  Pick.,  194.  Without  *expressing  an 
opinion  whether  it  may  commonly  be  used  even 
as  an  item  in  the  estimate  of  general  credibil- 
ity, I  certainly  do  not  feel  clear  that  it  should  | 
be  repudiated  in  respect  to  the  prosecutrix,  ' 
where  the  trial  is  for  a  rape.  The  strong  bal- 
ance of  the  books  is,  that  you  are  never  con- 
fined in  such  inquiry  to  general  character  for 
truth  and  veracity  merely,  but  may  ask  as  to 
the  general  moral  character,  and  stop  there.  I 
speak  both  of  English  and  American  cases, 
which  are  numerous,  and  all  of  which  I  think 
I  have  examined.  I  do  not  now  remember  one 
which  holds  that  you  shall  be  exactly  tied 
up  in  your  question  to  character  for  truth  and 
veracity.  Jackson  v.  Lewis,  13  Johns.,  504.  says 
that  this  is  the  principal  inquiry,  and  see  2 
Sumn.,  RIO,  and  holds  that  you  shall  not,  with 
a  view  to  impeach  general  credit,  show  the 
particular  fact  that  the  witness  was  a  prosti- 
tute. The  same  thing  was  held  in  the  late  case 
of  Bakeman  v.  Rose,  14  Wend.,  105,  110.  That 
is  all  which  the  case  decides,  viz.:  that  you 
shall  not  prove  particulars.  It  does  not  hold 
that  the  reputation  of  being  a  public  prostitute 
shall  not  enter  into  an  impeaching  witness'  es- 
timate of  general  character.  There  is  a  dis- 
crepancy between  the  statement  of  the  case 
and  opinion  there,  which  might  mislead.  The 
question  in  the  former  appears  to  be  one  of 
reputation.  The  abstract  of  the  case  and  the 
opinion  of  the  late  Chief  Justice  both  regard 
the  question  as  the  same  with  that  in  13  Johns. , 
504. '  I  will  merely  add  a  case  or  two  more.  In 
People  v.  Mather,  4  Wend., 257,  258,  Marcy, «/., 
appears  to  approve  the  English  form  of  put- 
ting this  question  as  it  has  long  stood  in  Pillips 
199*1  *Starkie  and  Peake,  etc.,  and  as  it  has 
been,  I  presume,  constantly  put  at  the  English 
Nisi  Prius.  In  the  late  case  of  Rex  v.  Bispham, 
4  Carr.  &  P.,  392,  before  Garrow,  B.,  he  put 
the  question  in  this  form:  "You  have  known 
him  ihree  years.  Have  you  such  a  knowledge 
of  his  general  character  and  conduct,  that  you 
can  conscientiously  say  that  from  what  you 
know  of  him,  it  is  impossible  to  place  the  least 
reliance  on  any  statement  he  may  make. "  See 
Gass  v.  Stenton,  2  Sumn.,  610,  and  cases  cited, 
that  the  question  in  chancery  is  the  same  in 
form  as  at  law,  on  the  English  authorities.  It 
is,  therefore,  by  no  means  clear  that  the  gen- 
eral inquiry  as  to  character  for  notorious  lewd- 
ness,  mentioned  as  admissible  in  Sex  v.  Clarke, 
may  not,  after  all.  be  traced  to  the  general 
ground.  If  such  a  latitude  be  allowed  any- 
where, it  seems  to  be  emphaticallv  proper  in  a 
case  of  rape.  See  per  Daggett,  «/.,  in  State  v. 
De  Wolf.  8  Conn..  100,  101. 

I  must  with  great  deference,  and  on  the 
grounds  already  mentioned,  be  allowed  to  dif- 
fer from  Mr.  J.  Holroyd,  in  Rex  v.  Clarke, 

L— Since  this  opinion  was  delivered,  tbo  caao  of 
llnki-man  v.  Rose  ha*  been  passed  upon  In  the  Court 
for  the  Correction  of  Errors,  see  18  Wend.,146.  Tin- 
case  was  correctly  stated,  that  the  offer  at  the  Cir- 
cuit was  to  prove  the  general  reputation  of  the 
witness  as  a  common  prostitute,  for  the  purpose  of 
Impeaching  her,  and  the  court  hold  that  such  evi- 
dence was  inadmissible.  It  is  not.  however,  said 
"that  the  reputation  of  being  a  public  pmtitata 
shall  not  enter  Into  mi  Impeaching  witness' estimate 
of  general  character"  and,  eon*e<ment.ly.lf  the  form 
of  inquiry  be  varied  as  Riiioresten  by  Senator  Tracy. 
In  1H  wend.,  151-153.  and  by  Mr.Jwtice  Cowen.  port, 
the  impeachment  of  the  witness  will  be  conclusive- 
ly effected. 

WEND.  19. 


when  he  treats  the  inquiry  into  acts  of  lewd- 
ness,  as  collateral — saying,  that  even  though 
you  question  the  prosecutrix  as  to  particular 
facts,  you  must  take  her  answer  as  conclusive. 
The  same  idea  seems  to  have  been  entertained 
in  Rex  v.  Hodgson.  I  have  been  quite  unfortu- 
nate, if  I  have  not  shown  that  in  this  case  of 
rape,  the  question  is  very  material  in  examin- 
ing the  probability  of  assent;  the  vital  inquiry 
in  the  cause.  Those  authorities  are  very  severe, 
and  I  never  could  bring  myself  to  act  upon 
them  in  their  full  extent. 

Finally,  I  am  glad  to  see  that  Westminster 
Hall  has  itself  virtually  given  up  both  Rex  v. 
Hodgson  and  Rex  v.  Clarke,  so  far  as  they  de- 
ny the  pertinency  of  the  particular  inquiry.  It 
was  offered  in  Rex  v.  Barker,  3  Carr.  &  P., 589, 
before  Park,  J.,  to  ask  whether  the  prosecu- 
trix had  not  been  seen  on  the  Friday  before  in 
a  particular  place  and  in  particular  company, 
and  been  guilty  of  particular  conduct  and  lan- 
guage, indicating  a  want  of  chastity.  On  the 
proposition  being  made,  Park,  J.  doubted 
whether  since  Rex  v.  Hodgson,  he  could  admit 
proof  of  particulars;  but  on  conferring  with 
*Mr.  J.  J.  Parke.  they  were  received  [*2OO 
with  a  view  to  contradict  the  prosecutrix.  This 
is  certainly  giving  up  the  point  held  before, 
that  the  questions  when  addressed  to  the  prose- 
cutrix were  collateral,  and  as  such  must  be 
concluded  by  her  answer.  The  prisoner  was, 
after  all,  convicted;  but  the  case  adds  in  a  note 
that  he  was  finally  pardoned,  because  the  im- 
putations against  the  witness'  character  were 
found  to  be  true.  In  Rex  v.  Martin,  6  Carr.  & 
P.,  514,  before  Williams,  J.,  it  was  proposed 
to  show  that  before  the  alleged  offense,  the 
prisoner  had  had  intercourse  with  the  prose- 
cutrix by  her  own  consent.  The  evidence  was 
objected  to  on  the  authority  of  Rex  v.  Hodgson 
and  Rex  v.  Clarke.  The  learned  judge  said:  "I 
was  one  of  the  counsel  in  Rex  v.  Hodgson.  The 
question  in  the  present  case  is,  as  to  previous 
intercourse  with  the  prisoner;  and  the  question 
there  was  as  to  intercourse  with  other  men.  I 
shall  certainly  receive  the  evidence,  and  I  must 
say  that  I  never  could  understand  the  case  of 
Rex  v.  Hodgson.  The  doctrine  that  you  may  go 
into  evidence  of  the  bad  character  of  the  prose- 
cutrix. and  yet  not  cross-examine  as  to  spe- 
cific facts,  I  confess  does  appear  to  me  to  be 
not  quite  in  strict  accordance  with  the  general 
rules  of  evidence." 

I  know  not  what  direction  the  cause  may 
hereafter  take  in  the  court  below.  Perhaps  it 
may  be  tried  on  the  assault  with  intent,  etc.. 
the  counts  for  the  rape  being  abandoned.  The 
rules  we  have  been  considering  are.  as  before 
intimated,  equally  applicable  to  the  former  as 
to  the  latter.  Indeed,  on  trying  an  indictment 
for  a  simple  assault  and  battery  accompanied 
with  the  act  of  fornication,  the  same  inquiry 
si-  to  previous  acts  of  lewdness  would  be  re- 
ceivable; for  consent  is  equally  a  d:fensc  to 
that.  The  inquiry  would,  therefore,  be  rele- 
vant to  the  main  fact  in  issue. 

The  proposition  to  prove  character  was  H!HO 
proper,  and  on  the  name  principle  it  was  rele- 
vant. The  character  of  the  prosecutrix  for 
truth  and  veracity  had  already  been  slightly 
Impeached. when  it  was  proposed  to  follow  that 
out  by  showing  tint  it  was  also  bad  several 
years  "before.  The  inquiry  is  not  in  iu  nature 
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20 1*]  limited  as  to  time.  The  character  *of 
the  habitual  liar  or  perjurer  seven  years  since, 
would  go  at  least  to  fortify  the  testimony  which 
should  now  fix  the  same  character  to  the  same 
person.  Witnesses  must  speak  on  this  subject 
in  the  past  tense.  Character  cannot  be  brought 
into  court  and  shown  to  them  at  the  moment 
of  trial.  A  long  established  character  for  good 
or  for  evil,  is  always  more  striking  and  more 
to  be  relied  on,  than  that  of  a  day,  a  month  or 
a  year.  That  former  character  or  conduct 
alone  is  quite  material,  was  admitted  in  Rex  v. 
Clarke. 

But  there  is  another  reason  why  judgment 
against  the  defendant  must  be  withheld;  or  if 
rendered,  that  he  must  be  discharged  from  it. 
The  court  below  had  no  jurisdiction  of  this  in- 
dictment. 2  R.  S.,  135,  sec.  5,  sub.  2,  2d  ed. ; 
Id., 552,  sec.  22;  Id.,  585,  sec.  12.  The  impris- 
onment may  be  for  life,  on  a  conviction  of 
rape.  Id.,  552,  sec.  22;  Id..  585,  sub.  12.  To 
warrant  a  trial  at  the  Sessions,  the  district  at- 
torney should  have  entered  a  nolle  prosequi  on 
the  numerous  counts  for  the  rape.  The  issue 
tried  here  was  general  on  all  the  counts,  the 
jury  and  witnesses  were  sworn,  and  the  verdict 
rendered  on  that  issue.  The  whole  was  coram 
non  judice,  and  void.  Not  a  witness  could  be 
indicted  for  perjury;  nor  could  any  effectual 
judgment  be  rendered,  or  execution  issued. 

I  know  not  to  what  extent  the  evidence  was 
intended  to  be  placed  before  us.  There  is  vast- 
ly more  in  the  bill  of  exceptions  than  was  nec- 
essary to  raise  the  points  of  law  proposed  by 
counsel.  I  will  only  say,  that  if  the  district  at- 
torney should  think  he  cannot  make  more  of 
the  cause  than  what  we  are  able  to  see,  he  had 
better  not  try  this  man  again  upon  the  present 
indictment.  I  should  very  much  doubt  on  the 
evidence,  whether  he  has  been  guilty  even  of 
a  simple  assault  and  battery.  Upon  that  mat- 
ter, however,  we  cannot  advise  finally,  for 
want  of  knowing  what  there  may  be  left  out  of 
the  case.  It  is  our  proper  province  merely  to 
pronounce  on  the  questions  of  law. 

There  must  at  least  be  a  retrial,  if  we  may 
be  allowed  so  to  speak  in  a  case  where  there 
has,  as  yet,  been  no  trial  at  all  ;  and  if  the 
counts  for  the  rape  be  not  abandoned,  the  cause 
must  be  tried  by  the  Oyer  and  Terminer. 

Rape  —  Evidence  of  unchastity  of  prosecutrix.— 
Overruled-53  Barb..  136. 

Held  obiter— 3  Park.,  400. 

Approved— 62  Barb.,  487. 

Cited  in-55  N.  Y.,  517  (14  Am.  Rep..  311) ;  7  Hun. 
173 ;  27  Hun.,  323,  324 ;  1  T.  &  C.,  610 ;  33 How. Pr..  74: 
18  Wis.,  502 ;  69  111.,  59 ;  31  Am.  Rep.,  595  (2  Lea.,  169). 

Evidence  of  general  character.— Cited  in— 26  N.  Y.. 
210 ;  25  Hun.  55 ;  46  Barb.,  138 ;  3  T.  &  C..  429;  6  Park., 
38;  83Ind.,  394. 

Prior  connection  with  prisoner,  evidence  of.— Disap- 
proved—4  Park.,  182. 

Cited  in-53  Barb..  134. 

Court  of  Session*— Indictment  for  rape  found  in— 
JurMiction  of.— Cited  in— 1  Park.,  583 ;  4  Park.,  525. 

Witnexs—  Privilege  from  answering  personal  to. — 
Distinguished-32  N.  Y.,  137. 

Cited  in-1  Denio.  314 ;  7  Rob.,  585. 

Rape—  What  constitutes— Force  and  resistance.— 
Cited  in-59  N.  Y.,  382  (17  Am.  Rep..  355) ;  50  Barb., 
132 ;  41  How.  Pr.,  179, 188 ;  1  Park.,  644. 


2O2*]         *HOUQH  «.  GRAY. 

Guaranty  on  Note  Payable  to  A  B  or  Bearer — 
Assignee  may  Maintain  Action  against  Guar- 
580 


antor  in  Sis  Own  Name— Demand  and  No- 
tice— Indorsement  in  Blank. 

Where  an  absolute  guaranty  is  indorsed  upon  a 
note  payable  to  A  B  or  bearer  at  the  time  of  the 
making  thereof,  and  the  note  and  guaranty  are 
transferred  by  the  payee.the  assignee  may  maintain 
an  action  in  his  own  name  against  the  guarantor, 
without  showing-  a  demand  of  payment  of  the  mak- 
er of  the  note,  and  notice  of  non-payment. 

It  seems,  had  the  indorsement  been  in  blank,  that 
the  guarantor  might  have  insisted  upon  the  privi- 
leges of  an  indoreer,  and  required  proof  of  demand 
and  notice. 

Ctiation— 17  Wend.,  214. 

ERROR  from  the  Warren  C.  P.  Gray  sued 
Hough  in  a  justice's  court  and  declared  on 
a  guaranty  entered  into  by  the  defendant,  in- 
dorsed on  a  promissory  note  made  by  Daniel 
Moon  for  the  sum  of  $45,  dated  Jan,  7,  1834, 
and  payable  to  John  Cameron  or  bearer,  Feb. 
1,  1835.  The  guaranty  was  in  these  words: 
"This  may  certify  that  I  guarantee  the  pay- 
ment of  the  within  note — dated  7  January, 
1834;"  and  was  signed  by  the  defendant.  The 
justice  rendered  judgment  for  the  plaintiff.  The 
defendant  appealed  to  the  Warren  C.  P.  On 
the  trial  in  that  court  the  execution  of  the  note 
and  guaranty  was  proved,  and  it  was  further 
proved  that  the  consideration  of  the  note  was 
property  sold  by  Cameron  to  Moon,  that  Cam- 
eron refused  to  sell  unless  Hough  would  be- 
come security  for  the  consideration  money, and 
that  Hough  consented  to  become  surety,  and 
the  note  and  guaranty  were  signed  at  the  same 
time  and  delivered  to  Cameron.  Subsequently 
Cameron  transferred  the  note  and  guaranty  to 
one  Osborn,  and  Gray  afterwards  became  the 
holder  of  the  same,  and  brought  suit  thereon. 
On  proof  of  these  facts  the  plaintiff  rested, 
and  the  defendant  moved  for  a  nonsuit  on  the 
grounds:  1.  That  a  suit  on  the  guaranty  could 
be  maintained  only  in  the  name  of  Cameron, 
the  guaranty  not  being  transferable  as  negoti- 
able paper;  and  2.  That  at  all  events  an  action 
could  not  be  maintained  without  proof  of  de- 
mand of  payment  from  the  maker  of  the  note, 
and  notice  of  non-payment  to  the  defendant. 
The  nonsuit  was  denied,  and  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  for  the 
•plaintiff,  on  which  judgment  was  ren-[*2O3 
dered.  The  defendant  having  excepted  to  the 
decision  and  charge  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  W.  Hay,  Jr.,  for  plaintiff  in  error. 

Mr.  E.  H.  Rosekrans,  for  defendant  in 
error. 

By  the  Court,  Cowen,  J.  The  note  was  ab- 
solutely payable  and, therefore, negotiable  with- 
in the  statute.  Had  the  indorsement  been  blank, 
I  should  think  the  defendant  below  might 
have  insisted  on  the  privilege  of  an  indorser 
and  reposed  himself  on  the  want  of  a  demand 
and  notice;  but  he  indorsed  an  absolute  guar- 
anty in  so  many  words.  The  court  below  were 
clearly  right,  therefore,  in  holding  that  he 
made  himself  a  joint  and  several  promisor 
with  the  admitted  maker.  I  do  not  go  over  the 
authorities, having  had  occasion,  very  recently, 
to  examine  all  that  have  been  cited,  with  sev- 
eral others,  in  Dean  v.  Hall,  17  Wend.,  214, 
and  felt  then,  as  I  do  still  on  a  re-examination 
of  the  same  question,  perfectly  clear  in  the  dis- 
tinction I  have  mentioned. 

Judgment  affirmed. 
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Cited  in-24  Wend.,  457 :  1  Hill,  258 ;  2  Hill.  190;  3 
Hill,  235,  585 :  4  Hill,  182,  423 ;  5  Denio,  492;  2  N.  Y.. 
231,544:21  N.Y.,  321 ;  2  Barb.,  55;  6  Barb.,  285;  10 
Barb.,  639 :  4  How  Pr.,  50 ;  5  Duer,  86 ;  54  Ind.,  590  ; 
40  Am.  Dec..  291. 


VAN  BUREN  v.  WELLS. 

Trial  Evidence — Objection — One  Offering  Must 
Show  Relevancy. 

To  authorize  the  introduction  in  evidence  upon 
the  trial  of  a  cause,  of  any  particular  fact  or  cir- 
cumstance.if  objected  to,  the  party  offering  the  evi- 
dence must  show  its  relevancy,  by  reference  either 
to  the  testimony  already  given,  or  to  facts  to  be  sub- 
aequently  proved  on  his  part.  The  court  may  reject 
evidence  offered,  if  deemed  irrelevant,  or  if  already 
given  may  instruct  the  jury  to  disregard  it:  the  bet- 
ter course,  however,  is  to  reject  in  the  first  instance. 

Citations-16  Wend.,  632,  642,  643;  11  Serg.  &  R,,  134, 
139.  140;  4  Stark.  Ev.,  381;  4  Litt..272.  273;  5  Litt..  105. 
107, 106:  5  Mon.,  33;  6  Conn.,  142;  1  Leigh..  216,  223, 
224;  11  Wend..  18,  21;  6  Carr.  &  P..  81 ;  6  Gill.  &  J.,  269, 
304;  15  Serg.  &  K.,  31,  35. 

MOTION  to  set  aside  a  report  of  referees. 
The  plaintiff  claimed  to  recover  for  serv- 
ices as  an  attorney,  counsel  and  solicitor,  in 
conduct} ag  various  suits  for  the  defendant.  In 
pursuance  of  an  order  he  furnished  a  bill  of  par- 
ticulars, consisting  of  various  charges  for  serv- 
2O4*]  ices  rendered  and  moneys 'advanced  in 
a  suit  commenced  against  the  defendant  by  one 
Lain,  in  the  Yates  C.  P.,  where  Wells  obtained 
a  judgment;  which  was  removed  by  writ  of  er- 
ror, first  into  the  Supreme  Court  and  then  into 
the  Court  for  the  Correction  of  Errors,  where 
the  judgment  of  the  C.  P.  was  finally  affirmed. 
On  the  hearing  before  the  referees  the  plaint- 
iff proved  that  on  Mar.  28,  1836,  he  caused  an 
account  to  be  presented  for  upwards  of  $100, 
for  counsel  fees  and  money  paid  in  the  suit  of 
Lain  v.  Wells,  and  that  the  defendant  then  ad- 
mitted that  be  owed  the  plaintiff  the  sum  of 
$50.  On  this  evidence  the  plaintiff  rested.  The 
defendant  offered  in  evidence  two  receipts  giv- 
en by  the  plaintiff  to  the  defendant;  one  dated 
Dec.  10  1885,  for  a  quantity  of  oats,  and  the 
other  for  $10  to  be  applied  to  the  costs  of  the 
suit  of  Lain  and  Wells,  bearing  date  June  9, 
1835,  which  being  objected  to,  were  refused  to 
be  received  by  the  referees.  The  defendant  also 
offered  to  prove  that  the  plaintiff  agreed,  at  the 
time  of  the  suing  oat  of  the  last  writ  of  error, 
that  if  Wells  succeeded  in  the  Court  for  the 
Correction  of  Errors,  he  would  not  charge  him 
anything  for  services  rendered  in  that  court; 
this  evidence  being  objected  to.  was  also  over- 
ruled. The  defendant  then  proved  that  the 
present  plaintiff  bad  accepted  the  note  of  Lain 
lor  the  costs  recovered  in  the  cause,  and  had 
discharged  Lain  from  liability  for  such  costs. 
The  counsel  for  the  defendant  insisted  that  the 
plaintiff  was  not  entitled  to  recover,  because: 
1.  As  between  attorney  and  client  extra  coun- 
sel  fees  are  not  recoverable,  and  the  plaintiff, 
having  accepted  Lain's  note  for  the  taxable 
costs  and  counsel  fees,  had  no  claim  against 
Wells;  2.  That  an  agreement  to  pay  more  than 
taxable  fees  is  not  obligatory;  and  8.  That  the 
plaintiff  was  not  entitled  to  interest.  The  ref- 
ereea  reported  in  favor  of  the  plaintiff  for  the 
$50 admitted  by  thedefendant  to  be due.and  the 
interest  of  the  same.  The  defendant  moves  to 
set  aside  the  report. 

Mr.  D.  B.  Prosser.  for  defendant. 

Mr.  E.  Van  Buren.  in  pro.  per. 
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*By  the  Court,  Co  wen,  J.  There  [*2O5 
was,  I  think,  evidence  sufficient  to  warrant  the 
referees  in  finding  an  account  stated  and  set- 
tled between  the  parties,  and  a  balance  struck 
of  $50.  as  early  as  Mar.,  1836.  The  Conversa- 
tion with  the  witness  is  not  resolvable  into  a 
mere  offer  to  compromise,  inadmissible  as  such 
within  the  cases  on  that  subject.  That  this  is 
so,  I  refer  to  my  examination  of  a  similar  ques- 
tion in  Mead  v.  De  Oolyer,  16  Wend.,  632,  642, 
643,  etc.,  and  the  cases  there  cited.  The  bill  of 
particulars  contained  a  charge  for  this  balance, 
j  though  there  was  no  count  upon  it  in  the  dec- 
i  laration.  No  objection,  however,  was  made 
for  variance  in  this  respect,  either  from  the 
declaration  or  bill.  That  sum  was,  therefore, 
properly  allowed  with  interest,  unless  errors 
have  intervened  in  some  other  respects. 

The  receipt  for  oats,  being  dated  anterior  to 
the  settlement,  to  be  inferred  from  Masten's 
evidence,  and  the  referees  holding  at  that  stage 
of  the  cause,  as  they  well  might,  that  a  settle- 
ment was  fully  proved,  they  had  a  right  to  pro- 
nounce the  receipt  irrelevant,  as  having, 
prima  facie,  been  merged  in  the  settlement. 
There  was  no  evidence  to  show  that  the  receipt 
had  been  omitted  in  the  settlement.  Stand- 
ing thus  alone  and  isolated  it  was  irrelevant. 
If  counsel  be  desirous  to  introduce  such  a  fact, 
they  should  propose  some  additional  fact  or 
facts,  showing  the  relevancy  of  that  which  is 
offered.  The  principle  is,  that  a  proposal  to 
introduce  an  isolated  circumstance  must  con- 
tain in  itself  or  by  reference  to  something  else, 
either  already  in  evidence  or  which  is  offered 
as  yet  to  come,  enough  to  evince  the  manner 
in  which  it  is  to  be  legitimately  operative,  or 
it  may  be  rejected.  The  important  branch  of 
Nisi  Prius  practice,  resting  on  this  principle,  is 
sustained  by  many  authorities;  but  I  think  it 
will  be  found  best  explained  and  exemplified 
by  the  late  case  of  Weuller  v.  The  farmers'  Bk. 
of  Lancaster,  11  Serg.  &R.,  134,  139,  140.  See 
also,  in  connection  with  this  case,  4  Stark. 
Ev..  881.  and  Winlock  v.  Hardy  A  Lilt. ,  272,  278; 
Harris  v.  Paynes,  5  Id.,  105,  107.  108;  Wilton's 
Afmrs  v.  Boicen,  5  Monroe.  83;  Chirk  v.  Beach, 
6  Conn.,  142:  Rowfs  Adm'r  v.  Kile's  Adm'r,  1 
Leigh.  216,  228,*224;  People  v.  Oenung,  [*2Ott 
11  Wend..  18,  21.  per  Sutherland.  J.;  Re*  v. 
Furtey,  6  Carr.  &  P.,  81.  These  cases  contain 
some  very  apt  illustrations;  and  the  practice  was 
also  very  well  examined  in  a  still  later  case,  that 
of  Davis  v.  Calvert,  5  Gill.  &  J.,  269,  304.  and 
also  in  Harwood  v.  Ramsay,  15  Serg.  &  It.,  81, 
85.  The  result  seems  to  be  that  the  court  may 
reject  on  the  ground  of  the  apparent  irrelevan- 
cy, or  may  let  in  the  proof  in  the  first  instance, 
and  repudiate  it  if.  after  all  is  heard,  it  shall 
come  short  of  any  tendency  to  prove  the  issue. 
But  the  better  way  is  to  reject  it  in  the  first  in- 
stance, if  it  come  plainly  short,  u-  I  think  is 
very  satisfactorily  shown  by  Gibson  ./.,  in 
Weidlerv.  Bk.,  be'fore  cited,  pp.  188-140. 

The  other  receipt  was  one  of  payment  to  ap- 
ply on  the  bill  of  costs  in  /xim  v.  Writs.  The 
intendtnent  was  that  this  also  had  been  Included 
in  the  settlement.  The  defendant  told  Mas 
ten  he  owed  »o  much  over  and  alwve  nil 
payments.  This  receipt  was  irrelevant,  there- 
fore, like  the  other,  for  want  of  an  offer  to 
prove  that  it  had  been  omitted. 

The  referees,  it  seems,  finally  acted  under  a 
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belief  that  a  balance  of  $50  had  been  in  fact 
struck  and,  therefore,  very  properly  allowed 
that  sum  with  interest. 

For  aught  we  can  see,  the  first  two  of  the 
three  objections  finally  made  in  summing  up 
were  adopted  by  the  referees,  viz.:  that  the 
plaintiff  could  recover  no  more  than  taxable 
costs,  and  no  agreement  to  pay  more  would  be 
valid.  There  was  nothing  in  this  incompatible 
with  the  fact  that  there  was  a  balance  of  $50 
due  on  general  settlement.  What  that  settle- 
ment comprehended  does  not  appear.  It  may 
or  may  not  have  been  for  fees  properly  taxa- 
ble, and  yet  for  fees  due  over  and  above  what 
Lain  had  paid  to  the  plaintiff.  Beside,  the  bal- 
ance of  $50  might  have  arisen  out  of  a  distinct 
dealing  between  these  parties.  The  defendant 
did  not  tell  Mastenon  what  particular  account 
the  balance  had  arisen;  at  most,  he  merely 
threw  out  an  intimation. 

As  to  the  offer  of  proof  that  no  charge  would 
be  made  for  services  or  disbursements  in  the 
Court  of  Errors,  the  answer  already  given  to 
the  other  offers  would  also  seem  to  apply.  I 
repeat,  the  admission  was  of  a  balance  of  $50 
2O7*J  independent  *of  any  particular  branch 
of  costs,  nor  indeed  do  I  see  that  it  was  neces- 
sarily to  be  inferred  that  it  had  any  connection 
with  costs. 

T/ie  motion  to  set  aside  the  report  mutt  be  de- 
nied. 

Cited  in-lON.  Y.,  576;  36  Mich.,  146. 


BENDERNAGLE  v.  COCKS. 

Practice — Several  Causes  which  may  be  Joined 
must  be  Joined — Suit  on  One  Bars  Subsequent 
Suits. 

Where  a  party  hath  several  demands  or  existinjr 
causes  of  action  growing  out  of  the  same  contract, 
or  resting1  in  matter  of  account  which  may  be  joined 
and  sued  for  in  the  same  action,  they  must  be  joined; 
and  if  the  demands  or  causes  of  action  be  split  up 
and  a  suit  brought  for  part  only,  and  subsequently 
a  second  suit  for  the  residue,  the  first  action  may  be 
pleaded  in  abatment  or  in  bar  of  the  second  action. 

It  was  accordingly  holden  in  this  case,  where 
there  were  breaches  of  several  and  distinct  cove- 
nants contained  in  the  same  instrument,  and  a  suit 
was  brought  claiming  damages  for  some  of  the 
breaches,  and  subsequently  a  second  action  was 
commenced  claiming  damages  for  other  breaches, 
all  of  the  causes  of  action  having  accrued  at  the 
time  of  the  bringing  of  the  first  suit,  that  the  first 
action  might  be  pleaded  in  abatement  of  the  second 
action. 

The  same  rule,  it  seems,  extends  to  several  ac- 
tions against  the  same  person  for  the  same  wrong ; 
but  not  to  several  and  distinct  trespasses  or  wrongs. 

Citations— 16  Johns.,  121.  136 ;  15  Pick.,  409, 413 :  1 
B.  &  Adolph..  672;  1  H.  Bl.,  550;  2  Saund.,  337; 
Andr.,370:  2  Johns.,  210:  15  Johns.,  229,  432 ;  2  Nott. 
&McC.,205:  6  Hand.,  457;  1  Wend.,  487  ;  11  Serg.  & 
R.,  78 ;  1  Salk.,  11 ;  3  Lev..  179 :  8  Wend.,  492,  494 ;  15 
Wend.,  557:  2  Keb.,  617:  6  Vt.,  20;  4  Conn.,  362:  3 
Barn.  &  C.,  235;  1  Sid.,  73;  Anon.,  65:  2  Conn.,  431; 
3  Day.  255 ;  13  Wend.,  644 ;  4  Maule  &  8..  183 :  8  Pick., 
356. 

ERROR  from  the  N.  Y.  C.  P.  Cocks  sued 
Bendernagle  for  breaches  of  certain  cove- 
nants on  the  part  of  Bendernagle  in  an  indent- 
ure of  lease  executed  by  him  to  Cocks.  Ben- 
dernagle had  covenanted  to  pay  the  one  third 
of  the  manure  which  should  be  brought  by 
Cocks  upon  the  demised  premises  (a  farm)  dur- 
ing the  term;  and  also  to  pay  him  $25  for 
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ploughing  and  working  a  certain  lot  on  the 
premises  during  the  first  year  of  the  term. 
Cocks  averred  that  he  had  brought  on  manure 
to  the  value  of  $250,  and  had  ploughed  the 
field,  but  that  Bendernagle  had  refused  to 
perform  the  covenants  on  his  part.  This  suit 
was  commenced  in  Apr.,  1835.  Bendernagle 
pleaded  in  abatement  that  in  Feb.,  1834,  Cocks 
brought  an  action  of  covenant  against  him  in 
the  N.  Y.  C.  P.,  upon  the  same  identical  in- 
denture of  lease  whereon  the  present  action 
was  brought,  for  the  alleged  breach  by  Bender- 
nagle of  certain  covenants  in  the  indenture 
contained  on  his  part  to  be  done  and  per- 
formed; that  such  action  was  removed  by  certio- 
rari  *into  this  court.where  it  was  still  [*2O8 
pending.  Cocks  replied  that  the  covenants  for 
the  breach  of  which  the  first  suit  was  brought 
were  other,  distinct  and  different  from  the 
covenants  for  the  breach  of  which  this  suit  was 
brought.  Bendernagle  demurred  to  the  repli- 
cation. The  C.  P.  adjudged  the  replication  to 
be  good,  and  rendered  judgment  in  favor  of 
the  plaintiff.  The  defendant  sued  out  a  writ 
of  error.  The  cause  was  submitted  on  written 
arguments. 

Mr.  C.  O'Conor,  for  plaintiff  in  error, 
cited  Mandeville  v.  Welch,  5  Wh.  277;  Bagot  v. 
Williams,  3  Barn.  &  C.,  235;  Guernsey  v.  Carv- 
er, 8  Wend.,  492;  Stevens  v.  Lock-wood,  13  Id., 
646. 

Mr.  W.  S.  Sears,  for  defendant  in  error, 
cited  9  Co.,  290;  4  Maule  &  S.,  183;  Phillips  v. 
Berick,  16  Johns.,  136,  and  cases  cited;  and 
Hale  v.  Andrews,  6  Cow.,  226. 

By  the  Court,  Cowen,  /.  The  point  raised 
by  thisdemurrerhasbeen  very  fully  considered 
in  the  course  of  the  conflicting  opinions  de- 
livered by  two  of  the  learned  judges  in  the 
court  below, and  the  arguments  of  counsel  here. 
We  have  been  furnished  with  all  the  New  York 
authorities,  and  nearly  all  the  English  which 
bear  upon  the  point.  In  respect  to  separate  and 
independent  contracts,  the  books  agree  that  sep- 
arate actions,  whether  the  proper  form  be  cov- 
enant, assumpsit  or  debt,  may  be  brought  at  the 
pleasure  of  the  party,  subject  only  to  the  power 
of  thecourts  to  direct  them  to  be  consolidated  in 
proper  cases.  Phillips  v.  Berick,  16  Johns.,  136; 
Badger  v.  Tilcomb,  15  Pick..  409;  King  v.  Sher- 
iff of  Herefordshire,  1  B.  &  Ad.,  672.  With 
respect  to  installments  of  money  due  at  suc- 
cessive days  under  the  same  contract,  a  differ- 
ence is  taken,  that  if  the  action  be  debt,  it  must 
be  brought  for  the  whole,  Rudder  v.  Price,  1 
H.  Bl.,  550;  per  Wilde,  </.,  15  Pick.,  413;  but 
if  it  be  covenant  or  assumpsit,  the  action  may 
be  for  each  successive  installment  as  it  falls 
due.  Cook  *v.  Whorwood,  2  Saund.,  [*2Of> 
337;  Badger  v.  Titcomb,  15  Pick.,  409;  Ashford 
v.  Hand,  Andr.,  370.  And  so,  without  doubt, 
as  to  any  other  breaches  of  several  covenants 
or  promises  contained  in  the  same  contract, 
provided  the  action  be  brought  before  the  sub- 
sequent breaches  are  committed.  The  cases 
all  agree  that  where  the  demand  is  entire,  a  re- 
covery for  part  bars  a  suit  for  the  whole. 
WiUard  v.  Sperry,  16  Johns.,  121;  Brockwayv. 
Kinney,  2 Id.,  210;  Farrington  v.  Payne,  15 Id., 
432;  Bates  v.  Quattebom,  2  Nott  &  M'C.,  205; 
Hite  v.  Long,  6  Rand.,  457;  Smith  v.  Jones,  15 
Johns.,  229;  Mitterv.  Covert,  1  Wend.,  487;  In- 

WEND.  19. 


1838 


BENDERNAGLE  v.  COCKS. 


209 


graham  v.  Hall,  11  Serg.  &  R.,  78;  Fetter  v. 
Beale,  1  Salk.,  11;  Barwell  v.  Kenney,  3  Lev., 
179.  The  difficulty  lies  in  discriminating  be- 
tween entire  and  several  demands.  I  have  been 
able  to  find  but  one  case  which  holds  that  there 
being  several  breaches  of  the  same  contract  al- 
ready committed,  the  party  may  bring  a  sev- 
eral action  for  each.  That  is  the  case  of  Badger 
v.  Titcomb,  15  Pick. ,409,  which  will  be  noticed 
by  and  by.  On  the  coutrai-y.  I  think  the  de- 
cisions of  this  court  in  respect  to  accounts  in- 
volve the  opposite  doctrine.  Guernsey  v.  Car- 
ver. 8  Wend.,  492;  CWtrmv.  Corwin,  15  Id.,  557. 
They  go  upon  the  ground  that  dealings  between 
parties  in  a  current  account  make  but  one  en- 
tire contract;  and  therefore  a  suit  and  recovery 
for  part,  the  whole  being  due,  shall  be  a  bar  to 
the  whole.  It  is  an  entire  demand,  incapable 
of  division.  Per  Nelson,  J.,  8  Wend.,  494. 
Yet  every  additional  item  in  the  account  is  in 
nature  of  a  distinct  installment.  The  obvious 
principle  is,  that  several  claims  already  due 
under  the  same  contract,  shall  be  deemed  one 
entire  demand  or  cause  of  action.  In  the  late 
case  of  Colmn  v.  Corwin,  15  Wend.,  557,  the 
two  demands  were  distinct  as  to  time  and  place, 
being  several  purchases  of  lottery  tickets  by 
the  defendant  at  two  different  lottery  offices  of 
the  plaintiffs,  and  of  different  ageuts;  yet  both 
being  due,  it  was  held  that  an  action  for  one 
item  barred  a  subsequent  suit  for  the  other. 
The  Chief  Justice  speaks  of  the  two  suits  as  the 
splitting  of  a  small  demand.  Yet  suppose  that 
one  of  these  items  had  not  been  due  at  the 
time  of  the  first  suit,  clearly  the  objection 
2 1 O*]  would  have  *been  removed.  I  venture 
to  say  that  the  courts  have,  with  few  excep- 
tions, acted  upon  this  distinction  ever  since 
Girling  v.  Aldas,  2  Keb.,  617.  A.  D.  1670.  in 
B.  R,  22  Car.,  2.  That  case  is  thus  reported: 
"Coleman  opposed  a  prohibition  to  the  honor 
of  Ale  on  splitting  of  actions  because  the  party 
was  insolvent,  and  the  contracts  really  several 
on  several  deliveries  of  ale  by  Malster  to  Ale- 
wife.  Sed  non  allocator,  but  per  euriam  a  pro- 
hibition must  be  awarded.  If  the  causes  may 
be  joined  in  one  action  they  must,  and  a  pro- 
hibition was  awarded."  In  the  late  case  of 
M'Laughlin  v.  HM,  6  Vt. ,  20,  without  denying 
the  general  rule,  the  court  saved  from  its  op- 
eration those  items  of  account  which  were  not 
due  and,  therefore,  not  submitted  to  the  justice 
in  tne  first  suit.  Avery  v.  Fifth,  4  Conn.,  362, 
8.  P.  The  same  rule,  with  another  proper  ex- 
<•<•!>!  i»M,  will  be  found  to  have  been  acted  upon 
and  illustrated  in  Bagot  v.  Williams,  8  B&rn.  & 
C.,  235.  I  admit  that  Badger  v.  Titcomb.  15 
Pick.,  409,  is  opposed  to  this  rule,  and  goes  the 
whole  length  of  sustaining  the  replication  of 
the  plaintiff  below.  It  ia  sufficient  to  reply, 
that  in  doing  so,  it  was  necesnary,  as  was  done 
in  that  case,  to  deny  that  Guernsey  v.  Career 
was  rightly  decided  by  this  court.  The  learned 
Judge  who  delivered  the  opinion  of  the  court 
in  the  former  case  observes:  "We  know  of  no 
principle  of  law,  nor  any  other  decided  case 
on  which  the  decision  in  that  case  [Guerntry  v. 
Carver]  can  be  sustained."  Were  there  such  a 
total  absence  both  of  principle  and  authority 
a*  it  here  intimated,  we  might  well  dist  ru«t  the 
propriety  of  further  adhering  to  that  decision. 
But  with  great  deference.  I  had  supposed  Girl- 
ing v.  AltUtt,  before  cited  from  2  Keb.,  to  be 
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plain  in  principle  against  the  splitting  up  of 
accounts  or  different  demands  arising  under 
the  same  contract;  and  to  go  the  length  of  ab- 
solutely forbidding  it  to  be  done.  This  will 
be  seen  more  distinctly  by  the  report  of  the 
same  case  in  1  Sid.,  73,  by  the  title  of  Girling 
v.  Alders.  "The  case  was,  one  contracted  with 
another  for  divers  parcels  of  malt,  the  money 
to  be  paid  for  each  parcel  being  under  forty 
shillings;  and  he  levied  divers  plaints  there- 
upon. Wherefore,  the  court,  here  granted  a 
prohibition;  because,  though  they  be  several 
*contracts,  yet  for  as  much  as  the  [*211 
plaintiff  might  have  joined  them  all  in  one  ac- 
tion, he  ought  so  to  have  done,  and  sued  here, 
and  not  put  the  defendant  to  an  unnecessary 
vexation,  no  more  than  he  can  split  an  entire 
debt  into  divers,  to  give  the  inferior  court  ju- 
diction  in  fraudem  legis."  The  same  rule  is 
put  in  the  same  book.  Anon.,  65.  In  one  view, 
and  taken  literally,  these  books  may  seem  to 
go  too  far;  but  although  they  speak  of  several 
contracts,  they  evidently  mean  separate  de- 
mands growing  out  of  one  general  contract, 
or  a  course  of  dealing  or  account  current  be- 
tween the  parties.  For  the  purposes  of  an  ac- 
tion they  make  but  one  demand.  It  is  the  same 
thing,  in  effect,  whether  the  splitting  of  this 
demand  be  restrained  by  prohibition  or  by  al- 
lowing the  first  suit  to  be  pleaded  in  abatement 
or  in  bar  of  the  second.  It  is  but  a  difference 
in  the  remedy.  Bagot  v.  Williams  adopts  the 
latter  remedy.  Ld.  Bagot's  steward  (Will- 
iams) had  received  various  sums  of  money  at 
different  times,  in  1822,  for  the  use  of  his  prin- 
cipal. The  sums  which  he  received  for  sales 
of  timber  exceeded  £3,400.  This,  with  two 
other  sums,  made  in  the  whole  £7,000.  which 
Ld.  Bagot's  agent  knew,  when  he  sued  in  debt 
for  only  £4.000,  in  the  name  of  Ld.  Bagot 
against  Williams  in  the  Court  Baron  of  Ruthin. 
Judgment  passed  by  default,  and  the  plaintiff's 
agent  verified  and  took  judgment  for  £3,400 
only.  After  that  judgment  was  obtained,  the 
plaintiff's  agent  discovered  that  the  defendant 
had  also  received  £46  for  rent  due  at  Christ- 
mas, 1821.  On  a  suit  being  brought  in  the  K. 
B.  for  the  balance  of  the  account,  the  former 
suit  was  pleaded  in  bar  as  being  for  the  same 
identical  cause  of  action,  on  which  issue  was 
joined;  and  the  plea  was  sustained  on  evidence 
of  these  facts,  except  as  to  the  £46.  Oar  row, 
B.,  who  tried  the  cause,  was  of  opinion  "that 
whatever  constituted  a  subsisting  debt  at  the 
time  when  the  proceeding  in  the  inferior  court 
was  instituted,  and  was  known  to  be  HO  by  the 
agent  who  managed  the  whole  transaction, 
was  to  be  considered  as  included  in  and  consti- 
tuting one  entire  cause  of  action."  and  he  di- 
rected a  verdict  for  the  plaintiff  for  only  £46. 
On  motion  for  a  new  trial.  Abbot.  Ch.  J.,  as- 
sumed that  the  form  of  action  in  the  court  be- 
low 'might  have  been  what  he  calls  a  [*2  12 
fancemt  noloere.  including  the  same  causes  of 
action  which  were  the  subject  of  the  second 
suit;  and  he  considered  the  acta  of  the  agent 
with  a  knowledge  of  all  the  facia,  as  equivalent 
to  a  submission  of  the  same  fact*  to  a  jury,  and 
their  finding  a  balance  of  only  £8.4<H).  Buy- 
ley.  «/..  took  a  broader  ground,  and  I  think 
went  ftie  same  length  with  the  learned  buron 
who  tried  the  cause.  He  observes:  "In  this 
case  Ld.  Bagot,  at  the  time  when  the  first  ac- 
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tion  was  commenced,  had  a  demand  on  the  de- 
fendant, not  for  one  specific  sum  of  money, 
but  for  different  sums  of  money  received  by 
the  defendant  on  his  account,  from  different 
persons  and  at  different  times.  His  agent  knew 
that  he  had  claims  in  respect  of  all  the  sums 
now  claimed  except  £46;  and  having  that 
knowledge,  he  formed  an  opinion  that  £3,400 
was  the  whole  sum  that  Ld.  Bagot  ought  to 
claim;  and  if  he  acted  upon  that  opinion,  it  is 
much  the  same-  thing  as  if  the  plaintiff  in  a 
cause  at  Nisi  Ptnus  having  a  demand  of  £60, 
consisting  of  three  sums  of  £20,  which  became 
due  to  him  at  different  times,  consented  to  take 
a  verdict  for  £40.  If  the  jury  in  such  a  case, 
at  the  suggestion  of  the  plaintiff,  reduced  the 
verdict  to  £40,  he  would  be  bound  by  it;  and 
could  not  afterwards  bring  a  second  action  for 
the  other  £20.  It  seems  to  me  that  he  is  equally 
bound  by  his  own  act  in  this  case,  as  he  would 
have  been  by  a  verdict  of  a  jury  in  the  other, 
and  that  having  chosen  to  abandon  his  claim 
once,  he  has  done  it  forever."  Hplroyd,  «/., 
concurred,  and  a  new  trial  was  denied.  Now 
I  understand  a  majority  of  the  judges  here  to 
put  the  case  upon  the  simple  facts  that  Ld. 
Bagot  had  a  claim  for  several  sums  resting  in 
account,  and  chose  to  sue  for  some  of  them. 
Accordingly,  in  Bunnd  v.  Pinto,  2  Conn.,  431, 
where  the  parties  submitted  their  accounts  to 
arbitrators  who  awarded,  and  the  plaintiff  sued 
for  $40  not  included  in  the  award,  this  was 
held  a  bar  to  the  action;  and  Swift,  Ch. «/.,  re 
marks,  that  "A  book  account  is  an  indivisible 
claim,  as  much  as  a  promissory  note;  and  a 
party  may  as  well  pretend  that  he  kept  back  a 
part  of  his  claim  on  a  noie,  and  then,  after  the 
award,  bring  a  suit  upon  it."  Hosmer,  «7. ,  and 
the  rest  of  the  court,  it  is  true,  do  not  in  terms 
213*]  *accede  to  the  proposition;  but  in  the 
subsequent  case  of  Avery  v.  Fitch,  4  Conn.,  362, 
the  whole  court,  with  Hosmer  (now),  Ch.  J.,  at 
their  head,  not  only  adopt  and  repeat  it,  but  I 
think  take  a  distinction  which  goes  the  whole 
length  of  maintaining  the  plea  now  in  question. 
To  an  action  on  book,  the  plea  was  that  by 
writ  dated  July  9,  1819,  the  plaintiff  brought 
an  action  on  book  against  the  defendant  de- 
manding $7,  and  on  the  general  issue  recovered 
judgment.  Replication  that  the  account  of 
seven  dollars  accrued  and  fell  due  after  the 
commencement  of  the  suit  in  which  the  re- 
covery was  pleaded.  Hosmer,  Ch.  J.,  delivered 
the  opinion  of  the  court.  He  said:  "For  the 
same  cause  of  action,  no  person  ought  to  re- 
cover twice;  and  if  it  might  have  been  exhib- 
ited in  a  former  suit  as  part  of  a  book  debt 
then  litigated,  it  must  be  considered  as  extin- 
guished. A  man  cannot  be  permitted  to  sever 
a  book  debt  and  multiply  suits  unnecessarily. 
The  case  of  Lane  v.  Cook,  3  Day,  255,  settled 
this  principle:  that  a  judgment  in  an  action  of 
book  debt  is  conclusive,  'as  to  all  matters  on 
book  subsisting  between  the  parties,  at  the  date 
of  the  writ  on  which  judgment  was  rendered.' 
But  a  cause  of  action  which  originated  pos- 
terior to  the  commencement  of  a  suit  cannot, 
be  affected  by  the  judgment  rendered  in  it;  as 
it  was  not  exhibited  in  evidence,  nor  could  form 
any  part  of  the  matter  on  which  the  styt  was 
instituted."  Looking,  as  I  think  we  must,  on 
the  several  defaults  to  pay  items,  as  so  many 
successive  breaches  of  a  single  contract,  we 
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here  have  an  authority  for  saying  that  all 
such  breaches  are  but  parts  of  one  indivisible 
demand,  so  far  as  they  were  committed  at  the 
commencement  of  the  suit. 

I  must,  therefore,  be  permitted  to  believe, 
that  Guernsey  v.  Carver  is  not  without  princi- 
ple and  authority  in  its  support ;  and  that  it 
was  very  properly  followed  in  Steven*  v.  I<ock- 
wood,  13  Wend.,  644,  and  other  cases  in  this 
court.  I  admit  that  the  case  of  King  v.  Sheriff 
of  Herefordshire,  1  B.  &  A.,  672,  is  not  without 
an  appearance  of  conflict  with  the  other  English 
cases.  A  became  indebted  to  B  less  than  40s. 
(the  jurisdiction  of  the  sheriff's  court)  for  car- 
riage of  goods;  and  less  than  40«.  for  like  car- 
riage *one  month  after.  B  sued  for  each  [*2 1 4r 
separately  in  the  sheriff's  court;  and  the  K.  B. 
held  the  two  sums  to  be  distinct  debts,  and  de- 
nied a  prohibition.  Girling  v.  Alders,  was  cited 
in  support  of  the  motion;  nor  was  its  authority 
denied;  nor  was  that  of  Bagot  v.  William*.  Two- 
such  remote  and  distinct  instances  of  dealing 
might  have  been  viewed  as  not  coming  within 
the  rule  which  forbids  the  splitting  of  a  con- 
tinuous account;  much  less  as  making  parts  of 
one  express  contract.  The  rule  may  differ  in 
its  results,  accordingly  aw  courts  give  it  a  more 
restricted  or  a  more  liberal  application.  King  v. 
SJieriff  of  Herefordshire,  seems  to  be  an  instance 
of  the  former;  Colvin  v.  Corwin,  in  this  court, 
of  the  latter.  The  two  cases  may  not  stand 
together  in  their  circumstances  ;  but  the  rule 
itself  appears  to  be  as  fully  recognized  in  En- 
gland as  in  this  State;  and  being  of  a  remedial 
tendency  by  contributing  to  reduce  a  vexatioua 
multiplicity  of  suits,  it  should  be  liberally  ap- 
plied. No  such  uncertainty,  however,  can  arise 
in  applying  the  rule  to  different  claims  arising 
upon  the  same  express  contract. 

The  case  of  Young  v.  Munby,  4  Maule  &  S  , 
183,  cited  for  the  defendant  in  error,  would  be 
in  point  against  this  plea, if  the  action  had  been 
on  contract.  But  it  was  an  action  on  the  case 
brought  by  the  rector  against  the  executor  of 
his  predecessor  upon  the  law  and  custom  of 
England,  to  recover  damages  for  dilapidations 
of  the  chancel  and  a  pew.  The  plea  in  bar  was 
that  the  plaintiff  bad  before  sued  and  recovered 
against  the  same  defendant  for  not  repairing 
the  rectory  house,  out-houses  and  cottages  be- 
longing to  the  rectory,and  the  gates  and  hedges 
upon  the  glebe  lands.  The  replication  denied 
that  the  damages  now  sought  to  be  recovered 
were  in  any  manner  included  in  the  former 
declaration, and  that  the  same  or  any  part  there- 
of were  recovered  in  the  former  action.  On 
demurrer  the  plea  was  held  bad,  but  the  action- 
was  evidently  for  a  mere  tort.  All  the  instances 
put  by  Tindal.  who  argued  in  support  of  the 
plea,  are  founded  upon  cases  relative  to  torts; 
and  Ld.  Ellenborough,  Ch.  J.,  said:  "They  are 
different  and  independent  in  juries  in  respect  of 
the  different  parts.  The  injury  from  the  dilap- 
idation *of  the  house  is  one  thing,  that  [*2 1 5- 
from  the  dilapidation  of  the  chancel  is  anoth- 
er." It  is  true  the  same  thing  may  be  said  in  res- 
pect to  different  breaches  of  the  same  contract  r 
but  there  the  parties  have  tied  them  together 
and  made  them  one  by  their  own  agreement. 

I  admit  that  the  rule  does  not  extend  to  sev- 
eral and  distinct  trespasses  or  other  wrongs, 
White  v.  Moseley,  8  Pick.,  356;  nor,  as  we  have 
seen,  to  distinct  contracts.  It  goes  against  sev- 
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eral  actions  for  the  same  wrong,  and  against 
several  actions  on  the  same  contract.  All  dam- 
ages accruing  from  a  single  wrong,  though  at 
different  times,  make  but  one  cause  of  action  ; 
and  all  debts  or  demands  already  due  by  the 
same  contract  make  one  entire  cause  of  action. 
Each  comes  under  the  familiar  rule,  that  if  a 
party  will  sue  and  recover  for  a  portion, he  shall 
be  barred  of  the  residue.  Proof  of  that  fact 
would  sustain  the  common  issue  as  presented 
in  Bagol  v.  Williams,  that  the  plaintiff  had  be- 
fore impleaded  the  defendant,  and  recovered 
for  the  same  identical  cause  of  action,  etc. 

The  plea  of  a  former  judgment  in  an  action 
for  a  part  of  such  entiie  demand,  being  valid 
as  a  plea  in  bar  to  the  whole,  it  follows  that  a 
plea  of  the  pendency  of  such  an  action  is  good 
in  abatement  for  the  whole.  Both  stand  upon 
the  same  principle;  the  only  difference  lies  in 
the  form  of  the  pleas  and  the  effect  of  the  judg- 
ments respectively. 

The  judgment  of  the  court  below  must  be  re- 
versed. 

Doubted-«>  N.  Y.,  348  (39  Am.  Rep.,  664). 

Followed-19  Hun.  109. 

Cited  in— 6  Hill.  56:  1  Denio,  519:  5  Denio.  28;  16 
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E.  D.  S..  436 :  4  Daly.  409 :  6  Daly,  265 ;  8  W.  Ola;.,  558 ; 
47  Conn..  326,  327 :  5  Wall.,  574 :  7  Wall..  623 :  24  Minn.. 
12 ;  43  Am.  Dec.,  708 :  48  Am.  Dec.,  229  (11  Ala.,  574) ; 
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Pleading — Greatest  Precision  Required  in  Dila- 
tory Pleat — Demurrer — Costs. 

A  plea  in  abatement,  praying  judgement  of  the  bill 
in  a  suit  commenced  by  the  filing  and  service  of  a 
declaration,  is  bad,  although  from  the  body  of  the 
plea  it  is  manifest  that  there  is  matter  proper  for  a 
plea  in  abatement :  in  a  dilatory  plea  the  defendant 
is  held  to  the  greatest  precision. 

The  proper  conclusion  of  the  plea  in  this  case 
would  have  been  to  pray  Judgment  of  the  declara- 
tion. 

In  the  C.  P.  or  Mayors'  Courts,  when  the  suit  is 
commenced  by  capfeu,  the  plea  in  abatement,  it 
seems,  should  pray  judgment  of  the  plaint. 

To  a  plea  in  abatement  it  is  not  necessary  to  de- 
mur specially ;  formal  defects  may  be  urged  under 
the  general  demurrer. 

If  a  plea  in  abatement  be  adjudged  bad.  the  de- 
fendant Is  not  allowed  to  attack  the  declaration. 

A  defendant  prevailing  upon  a  plea  in  abatement 
is  entitled  to  costs,  unless  the  plea  was  for  a  misno- 
mer.or  the  Judgment  upon  the  plea  is  rendered  only 
In  favor  of  one  of  several  defendant*;  in  the  latter 
case,  however,  if  he  obtain  a  certificate  as  prescribed 
by  statute  he  recovers  costs 

Citations-Gould  PI. .281,  SMB.  sec*.  83. 84;  Steph.  PI., 
ch.  1.  pp.  3-70;  3  Bl.  Com..  38,273:  Lilly.  Abr..  tit. 
Plaint.;  Jacob,  Law  Diet..  Plaint.;  Scrogg.  Court 
Leet-  etc..  289. 200:  Jacob,  Tr.  Court  Baron.  305 :  13 
Wend..  49ft:  5  Man..  886:  6  Mod..  132.  i:n.  144  :  Holt. 
3;  10  Mod..  ll«,  211:  5  Chit..  689:  2  Bos.  &  P..  124.  n.  c,: 
1  iiarn.  it  Aid..  172;  2  B.  &,  SBB.  MO.  1.  sub.  8.  Sow.  58. 

P.  20,  ch.  17,  sec.  5 :  15  Johns.,  328,  n.;  3  Johns.  Cas., 
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30  ;1  Ld.  Haym..  336,337.  698:  12  Mod..  133:  6  Taunt., 
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8  Yerg.,487:  10  East,  83,  87:1  B.  &  Aid..  172;  3  T.  R.. 
'186:  f  Snund.,  209  />.  n.  1 :  Co.  Lift..  303  n ;  27  KHz., 
ch.  6:  Plowd.  Com..  38:  4  Anne.  ch.  16:  2  Ld.  Kaym.. 
1015 :  1  Chit.  PI..  55.  404,  406 ;  2  Maule  &  S.,  4H4.  4*5  ;  15 
Vin.  Abr..  .VK).  tit.  Nonsense :  Carth..  171 ;  2  Lutw.. 
15H».  1MB.  1801.  1H04, 1W  :  4T.  K..  224.  227:  1  Salk.,  212: 
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WKND.  19. 


ERROR  from  the  Albany  Mayor's  Court. 
Shaw  sued  Dutcher  and  Harris  in  an  ac- 
tion on  the  case  and  declared  against  them  that 
were  retained  by  the  plaintiff,  together  with 
Bartlett  Bent  and  Peleg  B.  Savary,  to  prosecute 
a  suit  against  Horace  Meacham  and  John 
Meachain  ;  that  they  accordingly  prosecuted 
such  suit,  and  in  May,  1832,  recovered  a  judg- 
ment therein  for  the  sum  of  $105.81  ;  that  a 
fieri  facias  was  issued  and  returned  nuUa  bona  ~ 
that  Dec.  12,  1834,  Bent  and  Savary  assigned 
their  interest  in  the  judgment  to  the  plaintiff, 
who  on  the  same  day  employed  Joseph  L.Har- 
ris, a  solicitor  in  the  Court  of  Chancery,  lofile 
a  creditor's  bill  in  that  court  against  the  Meach- 
ams,  to  obtain  satisfaction  of  the  judgment ; 
that  Feb.  14,  1835,  such  bill  was  filed  ;  that 
Feb.  29,  1835,  the  defendant,  Ira  Harris,  in  his 
own  name  but  in  the  behalf  of  himself  and  his 
partner,  Salem  Dutcher,  caused  his  appearance 
to  be  entered  as  the  solicitor  for  the  Meachams, 
and  subsequently  interposed  a  plea  in  bur  of 
the  plaintiff's  bill,  to  the  effect,  that  July  3, 
1832,  the  plaintiff, in  behalf  of  himself  and  Bent 
and  Savary,  his  co-plaintiffs  and  of  other  per- 
sons (naming  them),filed  a  creditor's  bill  against 
*the  Meachams  for  the  same  relief  [*SJ  1 7 
sought  by  the  bill  last  filed  by  the  plaintiff.and 
that  the  bill  filed  in  1832  was  still  pending;  that 
upon  the  plea  in  bar  such  proceedings  were 
afterwards  bad.  that  July  8,  1835,  the  bill  tiled 
by  the  plaintiff  in  the  February  preceding  was 
dismissed  for  the  cause  set  forth  in  the  plea, 
with  costs.Tbe  plaintiff  then  alleges  that  neither 
himself  or  his  co-partners  directed  the  tiling 
of  the  creditor's  bill  which  was  filed  in  1832. 
and  that  he,  the  plaintiff,  had  no  knowledge  of 
the  same  having  been  filed  until  the  plea  in  bar 
was  interposed  ;  and  charges  the  defendants 
with  notice  of  the  assignment  whereby  he  be- 
came sole  owner  of  the  judgment,  and  with 
neglect  of  duty  in  not  informing  him  of  the 
pendency  of  the  suit  commenced  by  the  filing 
of  the  creditor's  bill  in  1832  ;  and  alleges  that 
he  had  been  obliged  to  pay  $63.20,  the  costs  of 
the  defense  on  the  dismissal  of  his  bill. besides 
his  own  costs  in  the  prosecution  of  the  same. 
The  declaration  commences  by  stating  that  the 
plaintiff  complains  of  the  defendants  "accord- 
ing to  the  form  of  the  statute  if  such  case  made 
and  provided,"  and  does  not  state  that  they  were 
proceeded  against  as  attorneys  present  in  court, 
nor  as  in  custody,  etc.  Il  contains  two  counts, 
substantially  alike.  The  defendants  put  in  the 
following  plea:  "  And  the  said  defendants  in 
their  own  proper  persons  come  and  defend  the 
wrong  and  injury  when,  etc..  and  prays  judg- 
ment of  the  said  bill  of  the  plaintiff,  because 
they  say  that  thesaid  several  deposed  grievances 
in  the  said  declaration  mentioned,  if  any  such 
were  committed,  were  and  each  of  them  was 
committed  against  the  said  plaintiff  jointly 
with  Bartlett  Bent  and  Peleg  B.  Savary.  who 
are  still  living,  to  wit:  at  the  City  of  Albany; 
and  not  against  the  Raid  plaintiff  alone.  And 
this  they  the  said  defendants  are  reach  to  ver- 
ify ;  wherefore,  inasmuch  as  the  said  Bartlett 
Bent  and  Peleg  B.  Savary  are  no'  named  in 
the  -niil  bill  together  with  the  »iid  plaintiff. 
the  said  defendants  pray  judgment  of  the  wild 
bill,  and  that  the  same'may  be  quaabed.  etc." 
To  this  plea  the  plaintiff  demurred,  assigning 
as  special  causes  of  demurrer  the  use  of  the 
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word  "  prays  "  instead  of  "  pray,"  and  of  the 
word  "  deposed"  instead  of  "  supposed;"  that 
2 1 8*]  it  did  not  allege.after  *»tating  that  Bent 
and  Savary  were  living,  that  each  of  them  was 
living  ;  and  that  it  did  not  allege  that  neither 
of  them  was  named  as  a  co-plaintiff.  The  de 
fend  ants  joined  in  demurrer.  The  Mayor's 
•Court  rendered  judgment  in  favor  of  the  de- 
fendants, and  awarded  them  costs.  The  plaint- 
iff sued  out  a  writ  of  error,  and  now  in  addi- 
tion to  the  causes  of  demurrer  specially  as- 
signed, insisted  that  the  plea  was  bad  in  praying 
judgment  of  the  bill,  and  that  the  judgment  of 
the  C.  P.  was  erroneous  in  awarding  costs  to 
the  defendants  upon  the  plea  in  abatement. 

Mr.  P.  Gansevoort,  for  plaintiff  in  error. 

Mr.  R.  B.  Bates,  for  defendants  in  error. 

By  the  Court,  Co  wen ,  J.  This  plea  in  abate- 
ment is  one  which  relates  to  the  process  by 
which  the  suit  is  commenced.  It  aims  to  say 
that  this  process  does  not  introduce  as  plaintiffs 
all  the  persons  jointly  interested;  and  there- 
fore it  should  be  quashed  and  the  plaintiff  put 
to  begin  de  now.  A.  similar  plea  at  Westmin- 
ster Hall  would,  generally,  be  so  drawn  as  to 
pray  an  abatement  of  the  writ  or  bill;  that  is 
to  say,  the  original  writ  which  emanated  from 
chancery,  or  the  bill  of  the  K.  B.,  which  is 
not  a  writ,  but  is  considered  as  the  original. 
Gould,  PL,  262,  sec.  84.  The  latter  is,  in  sub- 
stance, a  declaration,  and  filed  on  the  real  or 
assumed  ground,  that  the  defendant  being  al- 
ready a  prisoner  by  other  process  of  the  court, 
any  one  may  come  in  and  file  a  bill  as  the  first 
step  in  his  cause.  In  that  bill  the  defendant 
is  said  to  be  in  custody,  etc.,  whereas  the  dec- 
laration which  supposes  an  original  writ,  recites 
that  as  the  first  process.  In  other  words,  one 
is  a  proceeding  by  process  of  original  writ,  the 
other  by  process  of  bill,  and  the  plea  in  abate- 
ment prays  either  that  the  writ  or  bill  may  be 
quashed,  according  to  the  form  in  which  the 
suit  may  have  been  commenced.  Gould,  PI., 
261,  262,  sees.  83.  84.  These  distinctions  are 
laid  down  and  illustrated  with  great  clearness 
and  accuracy  by  Mr.  Stephen  in  his  book  on 
Pleadings,  ch.  1,  p.  3-70,  inclusive.  It  will  be 
seen  there  that  the  Exchequer  also  commences 
its  suits  between"  subject  and  subject,  like  the 
219*]  K.  B.,  by  process  *of  bill  in  its  strict 
legal  sense,  though  in  practice  it  is  usually 
•  called  a  declaration.  Id. ,  60.  The  adaptation 
-of  the  prayer  used  by  the  plea  in  abatement  to 
these  different  kinds  of  process  is  spoken  of 
by  Stephen,  at  pp.  68-70.  Analogous  to  the 
bill  in  the  K.  B.  and  Exchequer,  is  the  plaint 
of  inferior  courts,  such  as  the  County  Court 
and  Court  Baron  of  England.  3  Bf.  Com., 
273.  Lilly  says  in  his  Abridgement,  tit.  Plaint, 
that  a  plaint  in  an  inferior  court  is  in  the  nat- 
ure of  an  original  writ,  and  adds  that  the  first 
process  in  an  inferior  court  is  a  plaint.  And 
see  Jac.  L.  Die.,  Plaint.  The  county  court 
may  also  hold  plea  in  many  real  actions  and 
all  personal  actions  to  any  amount,  in  virtue 
of  the  writ  of  justices,  which  is  likewise  in  nat- 
ure of  an  original.  8  Bl.  Com.,  36.  It  seems 
to  be  the  same  as  to  a  Court  Baron,  and  the 
only  pleas  in  abatement  applicable  to  either, 
which  I  have  been  able  to  find,  are  aimed  at 
that  writ  in  the  latter  court.  See  two  pleas  in 
Scroggs,  Court  Leet  and  Court  Baron,  289,  290, 
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and  Jacob,  Treatise  on  the  Court  Baron,  305. 
They  commence  and  conclude  simply  to  the 
writ  of  justides.  By  parity  with  what  is  said 
in  Stephen,  we  may  suppose  that  as  to  actions 
for  small  sums  of  40«.  coming  within  the  orig- 
inal jurisdiction  of  these  inferior  courts,  the 
plea  in  abatement,  if  it  be  to  process,  should 
pray  judgment  of  the  plaint.  It  is  not  the 
mere  process  for  enforcing  an  appearance 
— a  capias,  bill  of  Middlesex,  distringas,  sum- 
mons, etc.,  to  which  this  plea  is  supposed  to 
allude;  that  is  out  of  the  question;  but  to  the 
original  process,  which  always  sets  forth  the 
cause  of  action  at  large.  This  subject  was  a 
good  deal  examined  in  Haywood  v.  Chettney, 
13  Wend.,  495,  where  a  plea  in  abatement  in 
the  C.  P.,  praying  judgment  of  the  said  writ 
and  declaration,  was  held  bad,  and  I  think  the 
distinctions  which  I  have  noticed  are  virtually 
sustained  by  that  case.  The  same  distinctions 
are  examined  slightly  by  Parsons,  J..  in  Ilsley 
v.  Stubbs,  5  Mass.,  285.  In  Mass,  the  writ  in- 
cludes the  real  and  only  declaration;  therefore 
he  thought  a  plea  in  abatement  might  conclude 
to  both,  though  it  was  better  pleading  to  con- 
clude to  the  writ  only.  And  see  Gould,  PI., 
262,  sec.  84. 

*It  is  proper  to  say  that  the  form  [*22O 
given  by  Stephen,  which  is  a  plea  in  abatement 
to  the  writ,  p.  68,  would  seem,  at  first  sight, 
to  violate  his  own  rules;  for  it  prays  judgment 
both  of  the  writ  and  declaration,  if  was 
adopted  from  Chitty,  and  both  seem  to  have 
gone  on  what  Holt'  said  in  Lee  v.  Barnes,  5 
Mod.,  144,  that  you  might  plead  in  abatement 
of  the  declaration  where  the  action  is  by  orig- 
inal; but  if  it  be  by  bill,  you  can  only  plead  in 
abatement  of  the  bill.  Holt,  3,  S.  C.  and  S.  P. 
Yet  in  Johnson  v.  Altham,  10  Mod..  192,  211, 
it  was  afterwards  agreed  that  a  plea  in  abate- 
ment which  concluded  demanding  judgment 
of  the  declaration,  is  in  general  to  be  taken  as 
a  plea  in  bar;  for  it  is  a  confession  that  the 
writ  or  bill  (as  the  case  may  be)  is  good.  It 
was  also  held  in  Moffatt  v.  Van  Mulltngen,  2 
Chit.,  539,  that  a  plea  in  abatement  in  the  K. 
B.  praying  that  the  declaration  mav  be  quashed, 
is  bad.  2  Bos.  &P.,  124,  n.  c,  S.  C.  and  S.  P.; 
Leaves  v.  Bernard,  5  Mod.,  133,  S.  P.  And  it 
was  added  in  the  last  case,  that  if  you  plead  in 
abatement  of  the  count,  you  must  not  pray 
judgment  that  the  count  be  quashed  but  the 
bill,  though  count  was  added  there. 

These  cases  and  other  authorities  are  enough 
to  show  that  the  plea  must  be  correct  at  least 
in  its  prayer  as  to  the  kind  of  process  to  be 
quashed,  whether  it  may  or  may  not  go  further 
and  include  the  declaration.  If  it  be  right  as 
to  the  original  process,  as  the  writ  or  bill,  and 
add  the  declaration,  that  addition  may  perhaps 
be  treated  as  surplusage.  It  was  said  in  Leaves 
v.  Bernard,  5  Mod.,  132,  that  in  the  K.  B.  you 
may  plead  both  to  the  bill  and  declaration;  and 
so  the  case  of  Attwood  v.  Davis,  1  Barn.  & 
Aid.,  172,  would  seem  to  indicate.  The  plea 
there,  which  was  in  the  K.  B.,  prayed  that  the 
writ  and  declaration  might  be  quashed,  and 
held  ill;  but  that  the  prayer  should  have  been 
of  the  bill,  not  the  writ.  Ld.  Ellenborough, 
Ch.  J.,  said:  "There  must  be  judgment  for  the 
plaintiff,  unless  bill  and  writ  mean  the  same 
thing."  If  Mr.  Stephen's  form  be  right,  then 
Haywood's  Ex'rs  v.  Chestney,  in  13  Wend., 
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says  virtually  that  the  word  "writ"  is  equally 
inapplicable  to  our  county  court  of  C.  P.  If 
any  original  process  behind  the  declaration  is 
to  be  implied,  it  is  probably  a  plaint  in  analogy 
221*]  to  the  *County  Court  in  England;  and 
I  believe  the  proceedings  in  our  County  Courts 
have  usually  been  looked  at  in  that  view,  and 
so  treated  in  pleading  them.  The  pleader  has 
generally  said  a  plaint  was  levied,  and  this 
was  supposed  to  give  the  jurisdiction. 

But  the  present  Revised  Statutes,  2  R.  S., 
269,  sec.  1.  sub.  3,  provide  still  another  mode 
of  commencing  suits  in  the  Supreme  Court  and 
C.  P.,  that  is,  by  declaration.  The  provisions 
of  that  statute  were  extended  to  the  Mayor's 
€ourts  in  1833,  sess.  56,  p  20,  ch.  17,  sec.  5. 
Under  this  latter  statute,  the  suit  now  in  ques- 
tion was  commenced,  as  is  obvious  from  the 
beginning  of  the  declaration.  This  is  then  not 
only  in  the  nature  of  process,  but  it  is  the  orig- 
inal process  itself,  like  an  original,  or  a  plaint 
or  bill  of  privilege.  It  is  served  on  the  party 
personally.  The  declaration  thus  becoming  the 
real  and  only  process  known  to  the  suit,  I  now 
see  no  other  way  in  a  plea  in  abatement  but  to 
pray  judgment  of  the  declaration  eo  nomine  ac- 
cording to  the  truth,  per  curiam  in  Johnson  v. 
Altham,  10  Mod.,  192,  the  same  as  you  would 
of  a  bill  in  the  K.  B.,  or  formerly  in  this  court. 
If  it  be  a  bill  or  equivalent  to  a  bill  here,  or 
•ever  were  so,  which  is  quite  doubtful,  15 
Johns.,  826,  n.;  8  Johns.  Cas.,  149,  150,  per 
Radcliff,  J.,  yet  certainly  it  is  not  so  in  the  C. 
P.  or  Mayor's  Court,  where  that  class  of  orig- 
inal process  is  unknown,  except  it  be  against 
its  officers.  It  supposes  nothing  which  has 
gone  before  it  in  nature  of  an  original;  neither 
plaint,  bill  nor  writ.  The  power  is  given  by 
statute,  2  R.  S.,  148,  sec.  1,  2d  ed.  Least  of 
all  does  it  come  from  the  notion  of  the  old 
original,  or  the  fiction  on  which  the  bill  rests. 
The  old  form  of  prayer  is  therefore  gone  quoad 
hoc.  It  becomes  utterly  unmeaning  in  a  court 
to  which  the  process  by  bill  is  a  stranger.  The 
plea  might  as  well  pray  judgment  of  a  bill  in 

Suity.     The  remark  in  Leaves  v.  Bernard,  1 
inl."  132,  that  billa  and  narratio  are  the  same, 
was  said  of  the  K.  B.     To  call  the  declaration 
in  the  Mayor's  Court  or  C.  P.  a  bill,  is,  at  least, 
a  defect  in  form. 

As  to  the  form,  if  we  were  permitted  to  look 
from  the  prayer  into  other  parts  (but  we  are 
JJ22*Jnot).  there  is  nothing  to  *helpthe  plea. 
The  conclusion  makes  the  plea.  No  matter 
what  the  pleader  may  say  in  its  introduction  or 
in  it-  body.  Even  though  it  begin  in  bar.  if  it 
conclude  in  abatement,  it  is  a  plea  in  abate 
ment.  This  doctrine  was  distinctly  held  in 
Thome«  v.  Uoyd,\  Ld.  Raym..  336.  337.  and  has 
been  confirmed  and  acted  upon,  with  very  slight 
qualifications,  in  several  others.  Leate»  v.  Iler 
nard,  12  Mod.,  188  ;  per  Gibbs,  Ch  ./..  in  God 
•on  v.  Good.  6  Taunt.,  587:  8.  C..2  Marsh., 299; 
ScJwonmaker  v.  Klmendorf,  10  Johns. ,  49  .  Me- 
dina v.  Stouton,  1  Ld.  Raym.,  598  ;  per  Kent, 
./. ,  in  JenJtin*  v.  Pepoon.  2  Johns.  Cas..  313  ; 
Johnson  v.  Altham,  10  Mod.,  192;  Hargi*  v. 
Ayre*,  8  Yerg.,  467,  In  directly  at  war  with  the 
cases, and  nothing  is  cited  in  support  of  it.  The 
conclusion  is  to  be  taken  as  indicating  what 
judgment  the  defendant  desires  ;  and  accord- 
ingly, in  the  cane  before  us,  it  IB,  I  perceive, 
carried  into  the  judgment.  The  defendant  is 
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confined  to  the  prayer,  and  if  that  be  wrong, 
though  the  body  of  the  plea  allege  matter  prop- 
er for  a  plea  in  abatement,  he  cannot  have  the 
benefit  of  it.as  he  may  on  good  matter  in  a  plea 
in  bar.  King  v.  Shakespeare.  10  East,  83,  87  ; 
per  Bailey,  ,/.,  in  Atlwood  v.  Davis,  1  Barn.  & 
Aid.,  172.  There  must  not  only  be  an  appro- 
priate prayer,  but  the  pleader  must  not  blunder 
in  his  words  when  he  makes  his  prayer;  for  in 
Hixon  v.  Binns,  3  T.  R.,  185,  in  K.  B.  the  con- 
clusion was  thus  :  "wherefore  he  prays  if  the 
bill,  and  the  same  may  be  quashed  ;"  and  be- 
cause the  pleader  did  not  say  "prays  judgment 
of  the  bill,"  etc.,  the  court  would  not  help  him 
by  any  intendment  in  this  case,  it  will  ke  seen, 
not  even  in  favor  of  equivalent  words.  The 
court  said  the  greatest  precision  was  required 
in  dilatory  pleas,  and  this  is  further  apparent 
in  several  other  cases  put  by  Wms. ;  n.  1  to  2 
Saund..  209  b  ;  Co.  Litt.,  303  a;  and  Plowd. 
Com.,  33,  S.  P. 

Testing  the  plea  below  by  these  rules,  it  is 
fatally  defective.  It  begins  and  concludes  by 
praying  judgment  of  the  said  bill.  I  incline  to 
think  that  this  was  a  defect  of  substance  ;  but 
if  of  form  only,  being  in  abatement,  the  defect 
need  not  be  assigned  specially.  Such  is  the  con- 
struction of  the  English  .'statutes  of  special  de- 
murrers, 27  Eliz.,  ch.  5,  and  *4  Anne,  [*223 
ch.  16,  and  ours  is  but  an  epitome  of  those  acts. 
2  R.  8.,  276,  2d  ed.  The  English  authorities  to 
this  point  will  be  found  in  1  Chit.  PI.,  404; 
Walden  v.  Holman,  2  Ld.  Raym.,  1015;  per 
Bayley.  J.,  in  Uoyd  v.  Williams,  2  Maule  &  S., 
484,  485.  Walden  v.  Holman  is  in  point. 

There  is  nothing  in  the  objection  that  the 
word  "  prays,"  a  singular  instead  of  a  plural 
verb  is  used  in  the  introductory  prayer.  The 
whole  of  that  might  be  stricken  out  and  yet  the 
plea  be  good  ;  for  we  have  seen  that  the  con- 
clusion is  the  test.  So  as  to  the  word  "deposed." 
Strike  that  out  and  the  plea  will  read  "the  said 
several  grievances  in  the  said  declaration  men- 
tioned," which  is  a  perfect  reference.  Several 
stronger  cases  of  rejection  for  surplusage  are 
put  in  15  Vin.  Abr.,560,  tit.  Nonsense.  Jhere 
is  nothing  in  the  other  causes  specially  assigned. 

But  it  is  said  the  declaration  is  bad  :  the 
plaintiff  was  first  in  fault,  and  cannot,  there- 
fore, make  an  available  objection  to  the  plea. 
Such  is  the  general  rule,  but  a  demurrer  to  a  plea 
in  abatement  is  an  exception.   In  Peter  v.  Pilk- 
ington,  Carth.,  171,  in  case  for  a  tort,  the  de- 
fendant pleaded  nonjoinder,  which  was  bad, 
and  so  held  on  demurrer,  "when  the  defend- 
ant's counsel  would  have  taken  exceptions  to 
the  declaration,  but  the  court  would  not  allow 
it  because  there  was  a  plea  in  abatement."  As 
!  it  appeared,  however,  on  the  plaintiff's  decla- 
'  ration  that  he  had  no  cause  of  action  when  the 
j  suit  was  brought,  the  matter  was  disposed  of 
I  by  his  applying  to  amend,  and  the  defendant 
being  put  to  answer  the  corrected  declaration. 
The  case  of  nt.U*i»u*e  v.  I  letter,  2  Lutw.,  l.p>89. 
1592.  also  mentioned  in  a  not*  by  Lutwyche.  at 
p.  1.604,  is  the  same.     The  contrary  was  held 
in  /Wi*  v.  William*.  2  Lutw.,  1601. to  which  he 
;  adds  the  note  ;  but  he  distinguishes  the   pi  in 
!  clpal  cane  because  there  the  matter  pleaded  in 
abatement  was  al*o  nvnilahle  In  Imr.    And  this 
;  is  the  only  ground  on  which  Kixin*  v.  Stevens 
j  4  T.  R.,  224,  can  be  supported.     The  plea,  an 
1  Buller,  J..  said, p.  227.  tended  to  »how  that  the 
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plaintiff  could  maintain  no  action.  The  right 
to  go  back  on  demurrer  to  a  plea  in  abatement 
seems,  however,  to  have  been  hastily  assumed 
in  that  case,  without  reference  to  the  previous 
2  24* J  authorities.  The  same  *general  doctrine 
is  again  repeated  by  Lutwyche  in  a  note  to 
Routhv.  Weddell,  Vol.  II.,  1667;  Hastrop  v. 
Hastings,  1  Salk.  ,212, recognized  in  Buttythorpe 
v.  Turner,  Willes,  478,  is  a  direct  adjudication 
on  the  same  point.  Clifford  v.  Cony,  1  Mass., 
500,  8.  P.  The  rule  is  recognized  in  many  books 
of  reference,  and  I  do  not  find  that  it  is  ques- 
tioned by  any.  Com.  Dig.,  Abatement,  I,  14; 
Steph.  PL,  163,  1st  Am.  ed.;  1  Chit.  PI.,  405  ; 
Bac.  Abr.,  tit.  Abatement,?;  Bacon's  Abridge- 
ment, as  we  have  cited  it  at  Vol.  I.,  p.  29, Am. 
ed.  of  1818,  adds  as  a  reason,  what  is  material 
to  the  main  distinction  we  have  been  consider- 
ing— in  these  words,  "  as  nothing  but  the  writ 
is  then  in  question,  for  nothing  else  is  pleaded 
to." 

Then  was  the  matter  here  pleaded  available 
in  bar  ?  That  is  not  pretended.  The  action  be- 
ing for  a  tort,  the  nonjoinder  of  plaintiffs  as 
well  as  defendants  can  be  availed  of  by  plea  in 
abatement  only.  This  is  laid  down  by  Will- 
iams, in  his  notes  to  Saunders.Vol.  I.  .291  #and 
h,  Am.  ed.,  1807,  as  the  universal  rule  respect 
ing  not  only  actions  for  injuries  to  property, 
but  to  all  acts  of  malfeasance,  misfeasance  or 
nonfeasance,  and  the  like;  to  which  he  cites  an 
abundance  of  authority.  1  Chit.  PL,  55,  Am. 
ed.,  1828,  is  equally  comprehensive.  And  see 
Wheelwright  v.  De  Peyster,  1  Johns.,  471,  486  ; 
Low  v.  Mumford,  14  Id.,  426.  In  matter  as  well 
as  form,  therefore,  the  plea  in  the  Mayor's 
Court  was  receivable  in  abatement  only. 

As  to  costs  ;  the  Statute  2  R.  8., 511,  sec.  17, 
2d  ed.,  provides  that  in  all  actions  and  proceed- 
in  which  the  plaintiff  would  be  entitled  to  costs 
upon  any  judgment  rendered  in  his  favor,  if, 
after  the  appearance  of  the  defendant,  such 
plaintiff  be  nonsuited,  discontinue  his  suit,  be 
non  prossed,  or  judgment  pass  against  him  on 
verdict,  demurrer  or  otherwise,"  the  defendant 
shall  have  his  costs.  It  is  not  denied  that  the 
plaintiff  might  have  had  costs  here,  had  he  re- 
covered. Then  the  statute  is  clear  that  the  de- 
fendant was  entitled  to  costs  had  the  judgment 
been  good  in  other  respects.  The  distinctions 
under  the  English  statutes  do  not  arise.  The 
only  exception  against  the  defendants  where  all 
succeed  in  a  plea  in  abatement,  is  the  case  of  a 
225*J  misnomer  by  a  subsequent  *section,  2 
R.  8.,  513,  sec.  30,  2d  ed.  There  neither  party 
recovers  costs.  In  all  other  cases,  save  where 
the  judgment  on  a  plea  in  abatement  is  in  favor 
of  only  part  of  the  defendants,  Id.,  sec.  21, 
judgment  goes  for  costs. 

But  thejudgment  must  be  reversed  on  the  ground 
that  the  conclusion  of  the  plea  was  wrong. 

Cited  in— 5  Hill.  214;  2  Barb.,  163. 


ANONYMOUS. 

Practice — Double  Costs. 

Where  a  judgment  rendered  after  verdict  is  af- 
firmed by  default  in  open  court,  the  defendant  in 
error  is  entitled  to  judgment  that  he  recover  twice 
the  amount  of  his  taxed  bill  of  costs  ;  but  he  can 
claim  no  more  than  single  costs  where  the  judgment 
was  rendered  on  a  report  of  referees. 

Citation— 2  R.  S.,  618,  sec.  33. 
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THIS  was  a  writ  of  error  brought  to  reverse 
a  judgment  rendered  by  a  Court  of  C.  P. 
on  a  report  of  referees.  On  the  cause  being 
called  on  the  calendar,  the  defendant  in  error 
(the  plaintiff  below)  appeared  and  took  a  de- 
fault against  the  plaintiff  in  error,  and  moved 
for  judgment  of  affirmance  and  for  the  cost* 
allowed  by  statute  on  affirmance  after  verdict. 

Per  Curiam.  Where  the  judgment  af- 
firmed was  rendered  after  verdict,  the  statute 
authorizes  the  court,  in  its  discretion,  to  give 
judgment  that  the  defendant  in  error  recover 
twice  the  amount  of  his  taxed  bill  of  costs,  2 
R.  8.,  618,  sec.  33  ;  and  where  the  plaintiff  in 
error  in  such  case  suffers  a  default  on  the 
cause  being  called  on  the  calendar,  we  have 
directed  a  rule  to  be  entered  accordingly.  But 
a  judgment  on  a  report  of  referees  is  not  with- 
in the  terms  of  the  statute,  and  statutes  giving: 
costs  are  always  construed  strictly. 

The  motion  cannot  be  granted. 

Distinguished— 9  How.  Pr.,  465. 

Cited  in-5  How.  Pr.,  395;  34  N.  J.  L.,  531. 


TUCKER  AND  TUCKER.       [*22& 

An  order  for  sale  of  premises  in  partition  will  not 
be  made  unless  the  court  are  satisfied  a  necessity  for 
such  order  exists.  It  is  necessary,  therefore,  that 
the  facts  and  circumstances  be  stated  upon  which 
the  opinion  of  the  commissioners  is  founded. 

Citation— 2  R.  8.,  323.  sec.  38. 

PARTITION  of  lands.  In  this  case  a  report 
JL  of  the  Commissioners  appointed  to  make 
partition  was  read,  stating  that  the  lands,  etc., 
were  so  situated  that  partition  could  not  be 
made  without  great  prejudice  to  the  owners, 
and  a  motion  was  made  for  a  sale.  The  report 
did  not  state  any  facts  upon  which  the  opinion 
of  the  Commissioners  was  founded. 

Per  Curiam.  The  report  should  have  stated 
the  facts  and  circumstances  upon  which  the 
opinion  of  the  Commissioners  was  founded,  so 
as  to  enable  the  court  to  judge  as  to  the  pro- 
priety of  a  sale.  It  is  only  when  we  are  satis- 
fied that  the  report  is  just  and  correct,  that  a 
rule  for  a  sale  of  the  premises  is  authorized.  2 
R.  S.,  323,  sec.  38. 

The  motion  must  be  denied. 

Cited  in-11  How.  Pr.,  490;  40  Wis.,  362:  45  Ind.,  318. 


ANONYMOUS. 

Pleading — Plea  must  Answer  the  Counts  of  the 
Declaration. 

Where  the  plaintiff  declares  on  the  money  counta, 
and  serves  with  the  declaration  a  copy  of  a  promis- 
sory note,  with  notice  that  the  same  will  be  given  in 
evidence  on  the  trial,  a  plea  showing  a  good  defense 
to  the  note  without  answering  or  attempting  to  an- 
swer the  counts  in  the  declaration,  is  bad,  notwith- 
standing it  be  averred  that  the  suit  is  brought  for 
the  recovery  of  the  note  alone,  and  not  for  the  re- 
covery of  any  other  or  different  demand  :  the  plea 
to  be  good  must  be  an  answer  to  the  counts  and  not 
merely  an  answer  to  the  note. 

TTNDER  the  statute  authorizing  the  holder  of 
U  a  bill  of  exchange  or  promissory  note  to 
include  all  or  any  of  the  parties  to  a  bill  or  note 
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in  one  action,  and  to  declare  upon  the  money 
counts  alone,  Stat.,  sess.  1832,  p.  489.  it  has 
227*]  *been  holden  by  the  court,  in  joint  ac 
lions  against  the  maker  and  indorser  of  a  prom- 
issory note,  where  a  copy  ot  the  note  was  served 
with  the  declaration;  1.  That  a  plea  must  be 
to  the  count,  not  to  the  note,  and  that  a  plea  in 
bar  of  the  note  was  no  answer  to  the  declara- 
tion, the  copy  of  the  note  being  served  only  to 

1.— Whilst  preparing  these  sheets  for  the  press,  a 
•case  is  just  decided  (January  Term,  1839),  in  con- 
formity to  the  above  general  propositions :  it  is  the 
case  or  Caldwell  v.  Davis  and  four  others.  The  dec- 
laration is  on  the  money  counts ;  a  copy  of  a  prom- 
issory note  is  attached  made  by  Davis  and  indorsed 
by  the  other  defendants,  with  a  notice  that  on  the 
trial  of  the  cause  the  plaintiff  will  give  in  evidence 
under  the  foregoing  declaration  a  promissory  note 
in  the  words  and  figures  following,  to  wit:  (setting 
forth  a  promissory  note  verbatim,  with  the  names 
of  the  maker  and  indorsers.)  One  of  the  defendants 
put  in  a  special  plea  actio  nun,  because  the  suit  is 
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enable  the  plaintiff  to  give  the  original  in  evi- 
dence under  the  money  counts,  and  forming 
no  part  of  the  declaration;  and  2.  That  such 
plea  to  the  note  was  bad,  although  it  averred 
that  the  only  cause  of  action  which  the  plaint- 
iff had  against  the  defendants  was  the  note,  a 
copy  of  which  was  served  with  the  declaration.1 

Cited  in-8  Barb.,  440;  5  How.  Pr.,  425;  2  Leg.  Obs., 
91. 

brought  to  recover  the  amount  of  a  promissory 
note  (describing  the  note.a  copy  of  which  is  attached 
to  the  declaration)  and  not  for  the  recovery  of  any 
other  or  different  demand.  The  defendant  then  al- 
leges that  the  note  was  indorsed  for  the  accommo- 
dation of  the  maker  far  a  specific  purpose, and  that 
the  maker  misappropriated  it;  and  that  it  was  re- 
ceived by  the  plaintiff  with  notice  of  the  facts,  con- 
cluding with  a  verification  and  prayer  of  judgment. 
The  plaintiff  replied  and  the  defendant  demurred  to 
the  replication.  On  the  cause  coming  on  to  argu- 
ment the  court  adjudged  the  plea  to  be  bad, and  gave 
judgment  for  the  plaintiff.— Rep. 

589 


CASES  ARGUED  AND  DETERMINED 

IN  THB 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE    OF  JNEW  YORK, 


MAY  TERM,  1838,  IN  THE  SIXTY-SECOND  YEAR  OF  OUR  INDEPENDENCE. 


229*]   *BIGELOW  AND  WHIPPLE 

v. 
JUDSOK 

Landlord  and  Tenant — Distress — Authority  of 
Agent  need  not  be  in  Writing — Delay  in  Sale 
does  not  Destroy  Lien. 

A  written  authority  from  a  landlord  to  his  agent 
to  make  a  distress  is  not  necessary ;  it  is  only  neces- 
sary that  the  warrant  to  the  officer  who  makes  the 
distress  should  be  in  writing. 

A  distress  warrant  signed  by  the  agent  in  his  own 
name,  as  agent  for  his  principal,  is  a  good  execution 
of  the  authority  conferred  upon  him. 

Delay  in  proceeding  to  a  sale  of  the  property  dis- 
trained, does  not  destroy  the  lien  for  the  rent,  where 
there  is  no  evidence  of  collusion  between  the  land- 
lord and  tenant. 

Citations— 2  R.  S.,  501,  sees.  8,  9;  1  Saund.,  347 c.  n. 
4: ;  Woodf .  Land  &  Ten.,  307  ;  Bradby,  Dist.,  151-155 : 
3  Carr.  &  P.,  172:  5  Bing.,  10 ;  15  Johns.,  1 ;  19  Johns., 
531,  558,  565 ;  13  Johns..  307 ;  11  Mass.,  27 ;  17-  Wend., 
401;  1  Saund.  PI.  and  Ev..  443;  3  Bl.  Com.,  14  ;  Ed. 
Chit.,  n.  39;  2  Carr.  &  P..  374;  Com.  Land  &  Ten.,  412; 
7  Price,  690 ;  11  East,  404,  n. 

ERROR  from  the  Otsego  C.  P.  Judson  sued 
Bigelow  and  Whipple  in  trover,  for  cer- 
tain articles  of 'property  which  he.as  sheriff  of 
the  County  of  Otsego,  had  levied  upon  under 
a  distress-warrant  for  rent  due  from  one  Devoe 
to  George  Clarke  and  Ann  L.  Clarke.his  wife. 
Richard  Cooper  testified  that  he  was  the  gen- 
eral agent  of  Clarke  for  the  collection  of  his 
rents,  that  his  appointment  was  by  parol,  that 
Jan.  29,  1835,  he  issued  a  distress-warrant  for 
the  collection  of  rent  due  from  a  tenant  of  land 
belonging  to  the  wife  of  Clarke.in  which  Clarke 
had  a  life  estate.  The  warrant  was  produced, 
23O*]  it  was  in  the  usual  *form,  but  was  signed 
"  R.  Cooper,  agent  for  George  and  Ann  L. 
Clarke,"  and  accompanying  it  was  an  affidavit 
of  the  rent  due,  made  by  Cooper.  The  prop- 
erty was  distrained  Jan.'Sl,  an  inventory  was 
made,  and  a  copy  together  with  a  notice  that 
unless  the  rent  was  paid  within  five  days  the 
property  would  be  sold,  was  left  with  the  ten- 
ant. Within  four  days  the  tenant  paid  part  of 
the  rent  and  begged  for  indulgence,  and  within 
a  few  days  afterwards  was  taken  sick.  The 
property  was  left  by  the  sheriff  in  the  posses- 
sion of  the  tenant.  Nineteen  days  after  the  dis- 
tress was  made  and  whilst  the  tenant  was  con- 
fined to  his  room  by  sickness,  the  property  was 
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taken  away  by  the  defendants,  by  virtue  of  cer- 
tain mortgages  which  had  been  executed  to 
them  previous  to  the  distress.  The  defendant's 
objected  to  the  plaintiff's  right  to  recover,  be- 
cause :  1.  The  authority  to  Cooper  to  act  aa 
agent  was  by  parol,  whereas  they  contended  it 
should  have  been  in  writing;  2.  That  if  he  had 
authority  to  act,  it  had  not  been  properly  exe- 
cuted, the  distress-warrant  being  in  his  own 
name  as  agent,  whereas  it  should  have  been  in 
the  names  of  his  principals  ;  and  3.  That  the 
lien  for  the  rent  was  lost  by  the  delay  which 
occurred  in  proceeding  to  a  sale  of  the  property. 
Which  objections  were  overruled  by  the  court, 
and  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered.  The  defendants  hav- 
ing excepted  to  the  decision  of  the  court,  sued 
out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiffs  in  error. 

Mr.  E.  B.  Morehouse,  for  defendant  in 
error. 

By  the  Court,  Nelson,  Oh.  J.  Previous  to 
pur  Statute,  2  R.  S.,  501,  sees.  8,  9,  the  author- 
ity from  the  landlord  to  distrain  need  not  have 
been  in  writing,  as  is  perfectly  settled.  Ser- 
geant Williams  observes,  1  Saund.,  347  c,  n.  4, 
that  it  is  sufficient  for  the  defendant  in  his  cog- 
nizance to  say  generally  "as  bailiff  of  J.  S.  " 
he  acknowledges  the  taking  without  showing 
his  authority;  and  a  subsequent  agreement  by 
J.  S.  *to  the  distress  amounts  to  an  au-  [*23 1 
thority  as  much  as  if  he  had  previously  directed 
the  defendant  to  distrain.  Woodf.  Land.  & 
Ten.,  307;  Bradby,  Dist,,  151  ;  3  Carr.  &  P., 
172;  see,  also,  5  Bing.,  10.  There  is  certainly 
nothing  in  the  statute,  altering  the  law  in  this 
respect;  it  only  requires  that  the  officer  dis- 
training shall  have  a  written  warrant.  Cooper 
being  the  general  agent  of  Clarke  to  collect  his 
rents,  was  authorized  to  take  the  necessary  steps 
for  that  purpose,  and  of  course  to  issue  the  war- 
rant to  the  plaintiff.  No  particular  form  is  pre- 
scribed ;  if  the  warrant  substantially  indicate 
the  object  intended,  so  as  to  enable  the  officer 
to  execute  it,  it  must  be  sufficient. 

It  is  objected  that  the  warrant  is  not  sub- 
scribed in  the  name  of  the  principals,  and  that 
in  analogy  to  the  rule  in  respect  to  contracts 
entered  into  by  an  agent,  the  execution  is  de- 
fective and  void.  The  reason  why  a  contract 
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subscribed  in  the  name  of  the  agent,  is  not 
binding  upon  the  principal,  is  because  it  is  the 
contract  of  the  agent  and  not  of  the  principal. 
The  authority,  therefore,  to  bind  him  has  not, 
in  fact,  been  executed.  No  contract  has  been 
entered  into.  But  this  reason  has  no  applica- 
tion in  this  case;  all  that  is  essential  here  is  to 
confer  upon  the  officer  authority  to  distrain.  Be- 
fore the  statute  a  parol  command  was  enough, 
and  any  instrument  in  writing  that  indicates 
thus*  much  now  must  be  all  that  is  material. 
Suppose  the  tenant  bad  sought  a  remedy  against 
the  landlord,  could  the  latter  have  taken  excep- 
tion to  this  mode  of  execution  of  the  warrant 
of  his  agent,  and  denied  that  he  was  responsi- 
ble for  anything  done  under  it?  There  is  no 
pretense  for  such  an  objection.  I  think,  there- 
fore, the  authority  has  been  well  executed  by 
Cooper,  though  in  his  own  name  as  agent  for 
the  landlord.  Indeed,  this  mode  of  entering 
into  a  contract  seems  to  be  sufficient  to  bind 
the  principal  where  the  authority  to  make  it, 
is  shown,  15  Johns.,  1;  19  Id.,  581,  558,  565  ; 
13  Id.,  807;  11  Mass.,  27  ;  17  Wend.,  40  ;  and 
such  is  the  good  sense  of  the  transaction. 

As  to  the  delay  in  selling  the  goods,  the  au- 
thorities are  full  to  warrant  it  with  the  assent  of 
the  tenant,  and  to  show  that  the  lien  is  not  there- 
by lost,  unless  the  delay  is  by  collusion.  Nolh- 
232*]  ing  *of  the  kind  is  pretended  here;  on 
the  contrary,  the  sale  was  postponed  as  an  act 
of  humanity  to  the  tenant.  1  Saund.  P1.&  Ev,, 
448;  8  Bl.  Com.,  14;  Ed.  Chit.,  n.  89;  Fisher  \. 
Algar,  2  Car.  &  P.,  874;  Com.  Land.  &  Ten., 
412;  7  Price,  690;  Bradby,  Dist.,  155;  11  East, 
404,  n. 

Judgment  affirmed. 


CLARK  ET  ux.  ».  VORCE  &  VORCE. 

Wills — Legatee  as  a  Witness — New  Trial  on  the 
Ground  of  Irrelevant  Testimony — Charge  to 
Jury. 

A  legatee,  one  of  several  heirs  at  law  of  a  testa- 
tor, the  validity  of  whose  will  la  in  question,  may 
be  called  as  a  witness  in  support  of  the  will,  where 
his  interest  is  manifestly  adverse  to  that  of  the 
party  calling  him. 

A  new  t  rinl  will  be  granted  where  irrelevant  tes- 
timony, which  may  have  influenced  the  verdict  of 
the  jury,  has  been  received  on  the  trial. 

A  judjre  cannot  be  asked  to  instruct  a  jury  upon 
a  point  'not  directly  Involved  in  the  matter  in  con- 
troversy. 

Citation*-!  Ld.  Kay..,.,  790;  Doug.,  138;  15 Wend., 
198. 

rptflS  was  an  action  of  ejectment  tried  at  the 
1  Yale*  Circuit  in  Nov.,  1886.  before  the  Hon. 
Daniel  Most-ley,  one  of  the  Circuit  Judges. 

The  plaintiffs  claimed  one  seventh  of  the 
prmi-rs  in  question,  in  right  of  the  wife,  one 
of  the  plaintiffs,  as  one  of  the  heirs  at  law  of 
Allen  Vorce  ;  and  the  defendants  claimed  the 
whole  as  devisees  under  his  will.  After  the  will 
had  been  given  in  evidence,  the  question  liti- 
gated being  the  sanity  of  the  testator,  the  de- 
fendants called  Periander  Vorce  as  a  witness  to 
support  the  will.  He  was  a  Ron,  and  one  of 
the  heirs  at  law  of  the  testator,  and  but  for  the 
will  would  have  been  entitled  to  one  seventh 
part  of  the  estate.  By  the  will,  a  legacy  of 
f  1,000  was  given  to  him,  payable  without  in 
WKND.  19. 


terest,  within  20  years  after  the  decease  of  the 
testator.  All  the  real  and  personal  property 
was  devised  to  the  defendants.  The  real  estate 
was  of  the  value  of  $5,750,  beyond  the  charges 
thereon.  The  value  of  the  personal  estate  did 
not  appear.  The  plaintiffs  objected  that  the 
witness  was  interested  to  sustain  the  will;  the 
judge  overruled  the  objection  and  the  witness 
was  sworn  and  gave  his  evidence.  A  question 
was  also  made  concerning  the  sufficiency  of 
*the  evidence  to  prove  what  John  [*233 
Haight,  a  deceased  witness,  had  sworn  on  a 
former  trial.  The  testator  gave  to  each  of  his 
two  minor  daughters,  Adeline  and  Clarissa, 
a  legacy  of  $500,  payable  in  20  years,  without 
interest.  The  defendants  offered  to  prove  that 
they  had  supported  and  sent  the  two  daughters 
to  school  from  the  time  of  the  death  of  the  tes- 
tator, until  the  commencement  of  this  suit. 
The  plaintiffs  objected  to  the  evidence,  but  the 
objection  was  overruled  by  the  judge,  and  the 
evidence  received.  The  plaintiffs'  counsel  in- 
sisted that  the  legacies  were  not  a  charge  on 
the  real  estate,  and  requested  the  judge  so  to 
instruct  the  jury;  but  the  judge  declined  ex- 
pressing any  opinion  on  the  question.  The 
jury  found  a  verdict  for  the  defendants. 

Mr.  H.  Welles,  for  plaintiffs. 

Mr.  H.  A.  Wisner,  for  defendants. 

By  the  Court,  Bronson,  J.  I.  The  objec- 
tion to  Periander  Vorce,  as  a  witness  to  sup- 
port the  will,  cannot  be  maintained.  If  he  had 
any  interest  in  the  event  of  the  suit  it  was  ad- 
verse to  the  defendants  who  called  him.  The 
present  value  of  his  legacy  of  $1,000,  payable 
in  20  years  without  interest,  was  considerably 
less  than  his  portion  of  the  real  estate  as  heir 
at  law,  without  any  reference  to  his  distribu- 
tive share  of  the  personal  property.  He  was 
interested  to  overturn  the  will.  The  plaintiffs 
rely  on  Pykev.  Crouch,  1  Ld.  Raym.,  780,  and 
Qoodtitle  v.  Welford,  Doug.,  189.  In  the  first 
case,  the  witness  was  a  legatee,  and  in  the  sec- 
ond, he  had  a  reversionary  interest  under  the 
will;  and  it  did  not  appear  in  either  case  that 
he  was  heir  at  law. 

II.  The  question  concerning  the  sufficiency 
of  the  evidence  to  prove  what  the  deceased 
witness  testified  on  another  trial,  is  substan- 
tially the  same  as  it  was  when  this  case  was  be- 
fore us  on  a  former  occasion.  15  Wend.,  193. 

III.  The  evidence  to  show  that  the  defend- 
ants had  supported  and  educated  the  two  mi- 
nor daughters  of  the  testator  since  his  death, 
was  improperly  admitted.     It  could  have  no 
"legitimate  bearing  upon  the  matter  in  F*234 
controversy;  none  is  suggested  by  the  def»nd- 
ants"  counsel.     It  is  impossible  to  say  what  in- 
fluence it  may  have  exerted  on  the  minds  of 

]  the  jury,  and  the  verdict  must,  therefore,  be  set 
•me, 

IV.  On  a  question  of  sanity,  the  contents  of 
the  will,  as  wtll  as  the  situatfon  of  the  testator 
and    the  circumstances  under  which  the  will 
was  made,  are  proper  subjects  for  the  consid- 
eration of  the  jury.     But  I  do  not  think  the 
judge  was  bound  to  give  a  construction  lo  the 
will,  in  a  point  not  directly  involved  in  the 
present  controversy.     Such   a  course   would 
greatly  embarrass  trials,  by  unnecessarily  mul- 
tiplying the  questions  lo  be  decided. 

Aev  trial  granted. 

Ml 
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Same  case— 15  Wend.,  193. 

Leuatce—  Wlien  may  be  witness  in  support  of  will. 
Citrd  in— 25  Barb.,  454 ;  35  Am.  Rep.,  354  (70  Me.,  545). 

Evidence  improperly  received— When  new  trial 
granted.  Cited  in-35  N.  Y.,  59,  60;  9  Barb.,  625  ; 
13  Barb.,  43 ;  44  How.  Pr.,  79 ;  3  Abb.  Pr.,  158 ;  2  Abb. 
N.  S.,  388;  6  Duer.  146;  3  Bos.,  516;  2  Daly,  162  ;  4 
Daly,  240. 

HOLLISTER  ».  NOWLEN. 

Common  Carrier— Stage- Coach  Proprietors,  Lia- 
ble for  Baggage  as  Insurers — Liability  not  Re- 
stricted by  a  General  Notice  for  that  Purpose 
— If  Restricted  at  all  it  must  be  by  Express 
Contract — Actual  and  Implied  Notice — Car- 
rier may  Demand  a  Rate  Proportional  to  the 
Hazards  of  His  Employment — Fraud. 

Stage-coach  proprietors  are  answerable  as  com- 
mon carriers,  for  the  baggage  of  passengers ;  they 
are  regarded  as  insurers  and  must  answer  for  any 
loss  not  occasioned  by  inevitable  accident  or  the 
public  enemies. 

The  fact  that  the  owner  is  present,  or  sends  his 
servant  to  look  after  the  property,  does  not  alter 
the  case,  where  there  is  no  fraud  on  the  part  of  the 
•owner. 

Stage-coach  proprietors,  and  other  common  car- 
riers cannot  restrict  their  common  law  liability,  by 
a  general  notice  that  the  "  Baggage  of  passengers  is 
at  the  risk  of  the  owners." 

If  a  carrier  can  restrict  bis  common  law  liability, 
it  can  only  be  by  an  express  contract,  as  a  contract 
cannot  be 
though  bi 
er  of  the  pi  operty. 

A  common  carrier,  like  other  insurers,  may  de- 
mand a  premium  proportioned  to  the  hazards  of  bis 
employment ;  he  may,  therefore,  require  the  own- 
er of  goods  to  give  such  information  as  will  enable 
him  to  decide  on  the  proper  amount  of  compensa- 
tion for  his  services  and  risk,  and  the  degree  of  care 
necessary  to  the  discharge  of  the  trust ;  and  if  the 
owner  give  an  answer  false  in  a  material  point,  the 
carrier  will  be  absolved  from  the  consequences  of  a 
loss  not  occasioned  by  negligence  or  misconduct ; 
but  in  such  case  actual  notice  of  the  requirements 
of  the  carrier  must  be  brought  home  to  the  knowl- 
edge of  the  owner  of  the  goods.  A  general  notice, 
posted  up  in  the  stage-coach  office  and  other  places, 
is  not  sufficient  to  subject  i  he  owner  to  the  charge 
of  fraud.  It  seems  that  the  only  safe  course  for  the 
carrier  is  to  announce  his  terms  to  every  individual 
who  applies  at  his  office,  and  at  the  same  time  place 
in  his  hands  a  printed  paper  specifying  such  terms. 
235*]  *In  respect  to  the  question  of  actual  and 
implied  notice,  it  was  held  in  this  case,  that  evi- 
dence that  a  notice  that  baggage  sent  or  carried  in 
the  Telegraph  line  would  be  at  the  risk  of  the  owner, 
printed  on  a  large  sheet,  placarded  in  most  of  the 
stage  offices  from  Albany  to  Buffalo  (the  route  of 
the  coach),  and  particularly  at  Utica.  where  the 
plaintiff  had  resided  for  three  years  immediately 
preceding  the  loss  of  the  trunk,  the  occasion  of  the 
action,  was  not  sufficient  to  authorize  a  jury  to  in- 
fer knowledge  on  the  part  of  the  plaintiff  of  the 
terms  on  which  the  coach  proprietor  intended  to 
transact  his  business. 


Dt  be  implied  or  inferred  from  a  general  notice, 
fh  brought  home  to  the  knowledge  of  the  own- 


Citations— 8  Taunt.,  144;  13  Wend.,  611;  4  Bing., 
218 ;  4  Esp.,  177  :  2  Kent,  599,  601 ;  2  Bos.  &  P.  418  ;  8 
Co..  63 ;  2  Ld.  Raym.,  917,  918 ;  1  T.  R..  27,  33,  389 ;  6 
Johns.,  160:  10  Johns.,  1;  11  Johns..  107;  12  Johns,, 
232;  Bac.  Abr.,  Carriers,  B;  1  Salk.,  143.  249,250; 
Skin.,  279;  6  Bing.,  217;  3  Taunt.,  271,  272;  Story, 
Bailm..  328 ;  Jerm.  Carr.,  35,  36,  59 ;  Co.  Lift.,  89  a ;  2 
Chit.,  1 ;  1  Esp.,  36;  1  Bell.  Com.,  474;  Stat.,  1  Win.  4 
c,  68 ;  1  Stark.,  72,  186 ;  4  B.  &  Aid.,  21 ;  5  East,  507, 
513 :  Alyen.  93 ;  4  Burr.,  2298,  2301 :  Carth.,  485 ;  9 
Wend..  85 ;  8  Pick.,  182 ;  3  Munf.  (Va,),  239 ;  Story, 
Bailm.,  338  :  Noy.  Maxims,  92;  4  Co.,  84,  ».;  1  Vent., 
190,  238 ;  Peake,  N.  P.  Cas.,  160 ;  2  Taunt.,  271 ;  4 
Harr,  &  J.,  317  ;  1  Pick.,  50. 

THIS  was  an  action  against  the  defendant  as 
a  common  carrier  for  the  loss  of  the  plaint- 
iff's trunk  and  contents.  A  case  was  agreed 
on  between  the  parties  stating  the  following 
facts:  the  defendant  was  a  member  of  a  Co., 
the  proprietors  of  three  daily  lines  of  stage- 
coaches running  between  Canaudaigua  and 
Buffalo,  one  of  which  was  called  the  Telegraph 
line.  The  defendant  resided  at  Avon,  and  with 
his  teams  and  coaches  ran  that  part  of  the  route 
lying  between  Avon  and  Le  Roy.  East  of  Can- 
andaigua  the  line  was  owned  by  other  pro- 
prietors. The  plaintiff  resided  at  Utica,  and  at 
that  place  entered  as  a  passenger  in  the  Tele- 
graph line  for  Buffalo.  His  baggage  consisted 
of  a  trunk  containing  clothing  to  the  value  of 
$116.75.  The  fare  was  duly  paid.  July  20, 
1833, before  daylight  in  the  morning,  the  plaint- 
iff left  Avon  in  the  defendant's  coach  on 
his  way  to  Buffalo.  The  trunk  was  placed  in 
the  boot  behind  the  coach,  which  was  careful- 
ly secured  by  strong  leather  covering,  fastened 
with  strong  leather  straps,  and  buckles,  and 
was  made  secure  against  any  loss  except  by 
violence.  After  proceeding  about  three  miles 
it  was  discovered  that  the  straps  confining  the 
cover  of  the  boot  had  been  cut,  and  the  plaint- 
iff's trunk  with  its  contents  had  been  feloni- 
ously stolen  and  carried  off.  There  was  no 
negligence  on  the  part  of  the  defendant  or  his 
servants  in  relation  to  the  trunk,  further  than 
may  be  implied  from  the  facts  above  stated. 
The  plaintiff  left  the  stage,  went  back  to  Avon 
and  reported  his  loss;  and  the  defendant  of- 
fered a  reward;  and  made  all  proper  efforts  for 
the  recovery  of  the  property,  but  without  suc- 
cess. 

The  Telegraph  line  was  established  in  1828. 
A  public  notice,  "  that  baggage  sent  or  carried 
in  the  Telegraph  line,  *would  be  at  [*236 
the  risk  of  the  owner  thereof,"  printed  on  a 
large  sheet,  had  been  uniformly  kept  placarded 
in  most  of  the  stage  offices  and  public  houses 
from  Albany  to  Buffalo;  and  particularly  such 


NOTE.— Common  carriers— Effect  of  notice  on  lia- 
bility—Contract. 

Common  carriers  may  limit  their  liability  by  ex- 
preiss  contract.  See  Gould  v.  Hill.  2  Hill,  623,  note. 

They  cannot,  however,  limit  their  liability  by  a 
mere  notice.  In  addition  to  the  above  case  of  Hoi- 
lister  v.  Nowlen,  see  Cole  v.  Goodwin,  post,  p.  361 : 
Camden  Co.  v.  Belknap.  21  Wend..  &54 ;  Clark  v.  Fax- 
on. 21  Wend.,  153 :  Alexander  v.  Green.  3  Hill,  9;  7 
Hill,  533:  Dorr  v.  N.  J..  etc.,  Co.,  11  N.  Y.,  485 :  Raw- 
son  v.  Pa.  Ry.  Co.,  48  N.  Y.,  212 ;  Blossom  v.  Dodd, 
43  N.  Y  ,  264;  Derwent  v.  Loomer,  21  Conn.,  245; 
Buckland  v.  Adams  Exp.  Co.,  97  Mass.,  125;  Gott  v. 
Dinsmore.  Ill  Mass-,  52:  Indianapolis,  etc.,  Ry.  Co. 
v.  Cox,  29  Ind..  360 ;  Fillebrown  v.  G.  T.  Ry.  Co.,  55 
Me.,  462;  Baltimore,  etc.,  Ry.  Co.  v.  Brady,  32  Md., 
333;  Jones  v.  Voorhees,  10  Ohio,  145;  Moses  v.  Bos- 
ton, etc..  Ry.  Co..  32  N.  H.,  523;  Southern  Exp.  Co. 
v.  Newby.  36  Ga.,  635 :  Southern  Exp.  Co.  v.  Cook,  44 
Ala.,  468 :  Steele  v.  Townsend,  37  Ala.,  247  ;  McMillan 
v.  M.  S.  Ry.  Co.,  16  Mich.,  79 :  Camden,  etc..  Ry.  Co. 
v.  Baldauf,  16  Pa.  St.,  67;  Smith  v.  N.  C.  Ry.  Co.,  64 


N.  C.,  2*5 :  Dwight  v.  firewater,  1  Pick.,  50 ;  Judson 
v.  Western  Ry.  Corp.,  6  Allen,  486 :  Barney  v.  Pren- 
tiss,  4  Harr.  &  J..  317 :  Bennett  v.  Dutton.  10  N.  H.. 
487;  Ry.  Co.  v.M'fg.  Co.,  83  U.  S.  (16  Wall.),  319;  N. 
J.,  etc.,  Co.  v.  Merchants'  Bank,  47  U.  S.  (6  How.), 
344. 

The  contrary  doctrine  wait,  for  a  time,  held  in  En- 
gland. Nicholson  v.  Willan.  5  East.  507 ;  Harris  v. 
Pockwood.  3  Taunt.,  264:  Down  v.  Fromont,  4  Camp.. 
41 ;  Leeson  v.  Holt,  1  Stark.,  186.  By  statutes.  11 
Geo.  IV.,  and  1  Wm.  IV.,  the  original  doctrine  was 
restored. 

A*  to  a  notice  establishing  a  condition  precedent  to 
undertaking  of  the  carrier,  see  Orange  Co.  Bank  v. 
Brown,  9  Wend.,  115 ;  Gorham  M'fg.  Co.  v.  Fargo, 
35  Super.  Ct.,  434;  Bean  v.  Green,  12  Me.,  422;  Hop- 
kins v.  Westcott,  6  Blatchf..  64 :  Oppenheimer  v.  U. 
S.  Exp.  Co.,  69  111..  62 ;  18  Am.  Rep  ,  596. 

See,  generally,  on  thesubjectof  common  carriers, 
Camden  &  Amboy  Ry.  Co.  v.  Burke.  13  Wend.,  611, 
note,  and  other  notes  cited ;  Gibson  v.  Culver,  17 
Wend..  305,  note,  and  other  notes  cited. 
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notice  had  been  continually  affixed  up  in  the 
stage  office  and  principal  public  houses  at 
Utica,  where  the  plaintiff  had  resided  for  the 
last  three  years  before  the  trunk  was  lost.  It 
was  stipulated  that  should  the  court  be  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover, judgment  should  be  entered  in  his  favor 
for  $116.75,  and  interest  from  July  20,  1833, 
besides  costs. 

This  cause  was  twice  argued;  the  first  time 
in  July  Term.  1835,  by  Mr.  C.  P.  Kirkland, 
for  the  plaintiff,  and  by  Mr.  M.T.  Reynolds, 
for  the  defendant;  and  the  second  time  in  July 
Term.  1837,  by  Mr.  C.  P.  Kirkland,  for  the 
plaintiff,  and  by  Mr.  P.  Gridley,  for  the  de- 
fendant. At  this  term  the  following  opinion 
was  delivered: 

By  the  Court,  Bronson,  J.  Stage-coach 
proprietors,  and  other  carriers  by  land  and 
water,  incur  a  very  different  responsibility  in 
relation  to  the  passenger  and  his  baggage.  For 
an  injury  to  the  passenger,  they  are  answerable 
only  where  there  has  been  a  want  of  proper 
care,  diligence  or  skill;  but  in  relation  to  bag- 
gage they  are  regarded  as  insurers,  and  must 
answer  for  any  loss  not  occasioned  by  inevita- 
ble accident  or  the  public  enemies.  As  the 
point,  though  made,  was  not  discussed  by  the 
defendant's  counsel,  I  shall  content  myself  with 
referring  to  a  few  cases  to  prove  that  they  are 
liable  as  common  carriers,  for  the  loss  or  in- 
jury of  the  property  of  the  passenger.  Orange 
Co.  Bank  v.  Brown,  9  Wend.  85:  Camden  Co. 
v.  Burke,  13  Id.,  611;  Brooke  v.  Pickwick,  4 
Ring.,  218:  4  Esp.,  177;  2  Kent;  601.  The  fact 
that  the  owner  is  present,  or  sends  his  servant 
to  look  after  the  property,  does  not  alter  the 
case.  Bobinnon  v.  Dunmore,  2  Bos.  &  P.,  418. 
Chambre,  •/. ,  said-  "  It  has  been  determined, 
that  if  a  man  travel  in  a  stage-ccach  and  take 
his  portmanteau  with  him,  though  he  has  his 
eye  upon  the  portmanteau,  yet  the  carrier  is 
not  absolved  from  his  responsibility,  but  will 
be  liable  if  the  portmanteau  be  lost."  The  lia- 
bility of  a  carrier  is  like  that  of  an  inn  keeper; 
and  it  was  said  in  Calye's  case.  8  Co.,  63,  that 
237*]  "  It  is  no  excuse  *for  the  inn-keeper  to 
say  that  he  delivered  the  guest  the  key  of  the 
chamber  in  which  he  lodged,  and  ttiat  he  left 
the  door  open;  but  he  ought  to  keep  the  goods 
and  chattels  of  bis  guest  there  in  safety."  When 
there  is  no  fraud,  the  fact  that  the  owner  ac- 
compauies  the  property,  cannot  affect  the 
principle  on  which  the  carrier  is  charged  in 
case  of  loss. 

The  principal  question  in  the  cause  arises  out 
of  the  notice  given  by  the  coach  proprietors, 
that  baggage  carried  by  the  Telegraph  line 
would  be  at  the  risk  of  the  owner;  and  the  first 
inquiry  is.  whether  there  was  sufficient  evi- 
dence to  charge  the  plaintiff  with  a  knowledge 
of  the  notice.  If  we  are  to  follow  the  current 
of  modern  English  decisions  on  this  subjoct.il 
cannot  be  denied  that  there  was  evidence  to  be 
left  to  a  jury,  and  upon  which  they  might  And 
that  the  plaintiff  had  seen  the  notice.  But  I 
think  the  carrier,  if  he  can  bv  any  means  re- 
strict his  liability,  can  only  do  so  by  proving 
actual  notice  to  the  owner  of  the  property.  I 
agree  to  the  rule  laid  down  by  Bent,  Ch.  ./.,  in 
Brooke  v.  Pickieick.  4  Bing.  214,  decided  in 
1827,  when  the  courts  of  Westminster  Hall  had 
WBXD.  19.  N.  Y.  R,  18. 


commenced  retracing  their  steps  in  relation  to 
the  liability  of  carriers,  and  were  endeavoring 
to  get  back  on  to  the  firm  foundation  of  the 
common  law.  He  said:  "If  coach  proprietors 
wish  honestly  to  limit  their  responsibility, they 
ought  to  announce  their  terms  to  every  indi- 
vidual who  applies  at  their  office,  and  at  the 
same  time  to  place  in  his  hands  a  printed  pa- 
per, specifying  the  precise  extent  of  their  en- 
gagement. If  they  omit  to  do  this,  they  attract 
customers  under  the  confidence  inspired  by  the 
extensive  liability  which  the  common  law  im- 
poses upon  carriers,  and  then  endeavor  to  elude 
that  liability  by  some  limitation  which  they 
have  not  been  at  the  pains  to  make  known  to 
the  individual  who  has  trusted  them." 

I  should  be  content  to  place  my  opinion  upon 
the  single  ground,  that  if  a  notice  can  be  of 
any  avail,  it  must  be  directly  brought  home  to 
the  owner  of  the  property;  and  that  there  was 
no  evidence  in  this  case  which  could  properly 
be  submitted  to  a  jury  to  draw  the  inference, 
that  the  plaintiff  knew  on  what  terras  the  coa^h 
proprietor  intended  *to  transact  his  [*ii;$8 
business.  But  other  questions  have  been  dis- 
cussed ;  and  there  is  another  case  before  the 
court*  where  the  judge  at  the  circuit  thought 
the  evidence  sufficient  to  charge  the  plaintiff 
with  notice.  It  will,  therefore.be  proper  to  con- 
sider the  other  questions  which  have  been  made 
by  the  counsel. 

Can  a  common  carrier  restrict  his  liability  by 
a  general  notice,  in  any  form,  brought  home  to 
the  opposite  party?  Without  intending  to  go 
much  at  large  into  this  vexed  question,  it  will 
be  necessary  to  state  some  leading  principles 
relating  to  the  duties  and  liabilities  of  the  car- 
rier, and  the  ground  upon  which  his  responsi- 
bility rests. 

The  rules  of  the  common  law  in  relation  to 
common  carriers  are  simple,  well  defined,  and 
what  is  no  less  important,  well  understood. 
The  carrier  is  liable  for  all  losses  except  those 
occasioned  by  the  act  of  God  or  the  public  en- 
emies. He  is  regarded  as  an  insurer  of  tin- 
property  committed  to  his  charge,  and  neither 
destruction  by  fire.nor  robbery  by  armed  men, 
will  discharge  him  from  liability.  Holt,  ''//.  ./., 
in  pronouncing  hi-  celebrated  judgment  in  the 
case  of  (Jogg«  v.  Bernard,  2  Ld.  Ituym  ,  918. 
said:  "This  is  a  politic  pstablishmeut.  contrived 
by  the  policy  of  the  law,  for  the  *afety  of  all 
persona,  the  necessity  of  whose  affairs  oblige 
them  to  trust  these  sorts  of  persons,  tliat  they 
may  be  safe  ic  their  ways  of  dealing."  In  AJ/r- 
ward  v.  Piltard,  1  T.  R .  27,  where  tiie  carrier 
was  held  liable  for  a  loss  by  fire.  Ld.  Mans- 
field said,  that  "to  prevent  litigation,  collu- 
sion, and  the  necessity  of  going  into  circum- 
stances impossible  to  be  unraveled,  the  law 
presumes  against  the  carrier,  unless  he  shown 
it  was  done  by  the  King's  enemies,  or  by  such 
act  as  could  not  happen  by  the  intervention  of 
man.  vi  slorms.lightn'ngs  and  temj»ests."  And 
in  relation  to  a  loss  by  robl>cry  he  said:  "Tne 
true  reaiton  is,  for  fear  it  may  give  room  lor 
collusion,  that  the  master  may  contrive  to  be 
robbed  on  purpose,  and  share  the  spoil."  The 
rule  has  been  fully  recognized  in  this  Stale. 
CWlv.  Af<?AfceA*n.6Johns..l60:  Kllintt  v.  K>M- 
»eU,  10  Johns.,  1;  Kempv.  Cmiqhtry.  II  Johns., 
107.  In  friberU  v.  Turner.  12  Johns..  232. 

•  The  OMO  of  Cole  r.  Goodwin  and  Story,  jxwf. 
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239*]  *  Spencer,  J.,  said,  the  carrier  "is  held 
responsible  as  an  insurer  of  the  goods,  to  pre- 
vent combinations,  chicanery  and  fraud." 

A  common  carrier  exercises  a  public  employ- 
ment and,  consequently,  has  public  duties  to 
perform.  He  cannot,  like  the  tradesman  or  me- 
chanic, receive  or  reject  a  customer  at  pleas- 
ure, or  charge  any  price  that  he  chooses  to  de- 
mand. If  he  refuse  to  receive  a  passenger  or 
carry  goods  according  to  the  course  of  his  par- 
ticular employment,  without  a  sufficient  ex- 
cuse, he  will  be  liable  to  an  action;  and  he  can 
only  demand  a  reasonable  compensation  for 
his  services  and  the  hazard  which  he  incurs. 
2  Ld.  Raym.,  917  ;  Bac.  Abr.,  Carriers  (B); 
Skinn.,  279;  1  Sal k.,  249,  250;  5  Bing-.,  217:  3 
Taunt.;  272,  per  Lawrence,  /.;  2  Kent,  599; 
Story,  Bailm.,  328;  Jeremy.  Carr.,  59. 

It  lias  been  said  that  the  carrier  is  liable  in 
respect  of  his  reward.  Lane  v.  Cotton,  1  Salk., 
143.  Ld.  Coke  says:  "He  hath  his  hire,  and 
thereby  implicitly  undertaketh  the  safe  deliv- 
ery of  "the  goods  delivered  to  him."  Co.  Litt., 
89  a.  The  carrier  may  no  doubt  demand  a  re- 
ward proportioned  to  the  services  he  renders 
and  the  risk  he  incurs;  and  having  taken  it, he 
is  treated  as  an  insurer,  and  bouud  to  the  safe 
delivery  of  the  property.  But  the  extent  of  his 
liability  does  not  depend  on  the  terms  of  his 
contract;  it  is  declared  by  law.  His  undertak- 
ing, when  reduced  to  form,  does  not  differ 
from  that  of  any  other  person  who  may  agree 
to  carry  goods  from  one  place  to  another;  and 
yet,  one  who  does  not  usually  exercise  this 
public  employment,  will  incur  no  responsibil- 
ity beyond  that  of  an  ordinary  bailee  for  hire; 
he  is  not  answerable  for  a  loss  by  any  means 
against  which  he  could  not  have  guarded  by 
ordinary  diligence.  It  is  not  the  form  of  the 
contract,  but  the  policy  of  the  law,  which 
determines  the  extent  of  the  carrier's  liability. 
In  Ansell  v.  Waterhouse,  2  Chit.,  1,  which  was 
an  action  on  the  case  against  the  proprietor  of 
a  stage-coach  for  an  injury  to  the  plaintiff's 
wife,  Holroyd,<7.,said:  "This  action  is  founded 
on  what  is  quite  collateral  to  the  contract,  if 
any  ;  and  the  terms  of  the  contract,  unless 
changing  the  duty  of  a  common  carrier,  are  in 
this  case  quite  immaterial.  The  declaration 
states  an  obligation  imposed  upon  him  by  the 
24O*]  *law.  This  is  an  action  against  a  per- 
son, who,  by  ancient  law,  held  as  it  were  a 
public  office,  and  was  bound  to  the  public. 
This  action  is  founded  on  the  general  obliga- 
tion of  the  law."  In  Forward  v.  Pittard,  1  T. 
R,  27,  Ld.  Mansfield  said:  "It  appears  from 
all  the  cases  for  a  100  years  back,  that  there 
are  events  for  which  the  carrier  is  liable  inde- 
pendent of  his  contract.  By  the  nature  of  his 
contract,  he  is  liable  for  all  due  care  and  dili 
gence;  and  for  any  negligence  he  is  suable  on 
his  contract.  But  there  is  a  further  degree  of 
responsibility  by  the  custom  of  the  realm,  that 
is,  by  the  common  law;  a  carrier  is  in  the  nat- 
ure of  an  insurer."  See,  also,  Hydev.  Proprie- 
tors, etc.,  1  Esp.,  36. 

The  law  in  relation  to  carriers  has  in  some 
instances  operated  with  severity.and  they  have 
been  charged  with  losses  against  which  no  de- 
gree of  diligence  could  guard.  But  cases  of  this 
description  are  comparatively  of  rare  occur- 
rence; and  the  reason  why  they  are  included  in 
the  rule  of  the  common  law,  is  not  because  it 
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is  fit  in  itself  that  any  man  should  answer  with- 
out a  fault,  but  because  there  are  no  means  of 
effectually  guarding  the  public  against  impo- 
sition and  fraud,  without  making  the  rule  so 
broad  that  it  will  sometimes  operate  harshly. 
It  was  well  remarked  by  Best,  Ck.  J.,  in  Riley 
v.  Horne,5  Bing.,  217,  that  "when  goods  are 
delivered  to  the  carrier,  they  are  usually  no 
longer  under  ihe  eye  of  the  owner;  he  seldom, 
follows  or  sends  any  servant  with  them  to  their 
place  of  destination.  If  they  should  be  lost  or 
injured  by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  them,  or  by 
thieves  in  collusion  with  them, ihe  owner  would 
be  unable  to  prove  either  of  these  causes  of 
loss.  His  witnesses  must  be  the  carrier's  .serv- 
ants, and  they,  knowing  that  they  could  not  be 
contradicted,  would  excuse  their  masters  and 
themselves."  These  remarks  lose  little  of  their 
force  when  applied  to  the  case  of  passengers  in' 
stages,  steamboats  and  railroad  cars.  For  al- 
though they  are  in  the  neighborhood  of  their 
property,  it  is  neither  under  their  eye, nor  have 
they  any  efficient  means  of  protecting  it  against 
the  consequences  of  negligence  and  fraud.  The 
traveler  is  usually  *among  strangers  ;  [*241 
his  property  is  in  the  hands  of  men  who  are 
sometimes  selected  with  little  regard  to  their 
diligence  and  fidelity;  and  if  the  remedy  of  the 
owner  in  case  of  loss  depend  on  the  question 
of  actual  negligence  or  fraud,  he  must  make 
out  his  right  to  recover  by  calling  the  very  men 
whose  recklessness  or  frailty  has  occasioned 
the  injury.  It  was  remarked  by  Best,  Ch.  J.; 
in  Brooke  v.  Pickwick,  4  Bing., 21 8,  that,  "though 
coach  proprietors  of  the  present  day  are  a  re- 
spectable and  opulent  class,  many  of  the  per- 
sons employed  by  them  resemble  those  whom 
the  common  law  meant  U>  guard  against." 

There  is  less  of  hardship  in  the  case  of  the 
carrier  than  has  sometimes  been  supposed;  for 
while  the  law  holds  him  to  an  extraordinary 
degree  of  diligence,  and  treats  him  as  an  in- 
surer of  the  property,  it  allows  him,  like  other 
insurers,  to  demand  a  premium  proportioned 
to  the  hazards  of  bis  employment.  The  rule 
is  founded  upon  a  great  principle  of  public 
policy;  it  has  been  approved  by  many  genera- 
tions of  wise  men;  and  if  the  courts  were  now 
at  liberty  to  make  instead  of  declaring  the  law, 
it  may  well  be  questioned  whether  they  could 
devise  a  system  which,  on  the  whole,  would 
operate  more  beneficially.  I  feel  the  more  con- 
fident in  this  remark  from  the  fact  that  in  Great 
Britain,  after  the  courts  bad  been  perplexed  for 
30  years  with  various  modifications  of  the  law 
in  relation  to  carriers, and  when  they  had  wan- 
.dered  too  far  to  retrace  their  steps,  the  Legis- 
latuie  finally  interfered,  and  in  all  its  most  im- 
portant features  restored  the  salutary  rule  of 
the  common  law. 

The  doctrine  that  a  carrier  might  limit  his 
responsibility  by  a  general  notice  brought  home 
to  the  employer  prevailed  in  England  for  only 
a  short  period.  In  Smith  v.  Horne,  8  Taunt., 
144.  Burrough,  /.,  said:  "The  doctrine  of  no- 
tice was  never  known  until  the  case  of  Forward' 
v.  Pittard,  IT.  R.,  27,  which  I  argued  many 
years  ago."  That  case  wasdecided  in  1785,and 
it  is  remarkable  that  it  does  not  contain  one 
word  on  the  subject  of  notice.  If  that  question 
was  in  any  form  before  the  court,  it  is  not  men- 
tioned by  the  reporter;  and  the  decision  was 
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against  the  carrier,  although  the  loss  was  oc- 
casioned by  fire,  without  his  default.  Thedoc- 
242*J  trine  *was  first  recognized  in  West- 
minster Hall  in  1804,  when  the  case  of  Nichol- 
son v.  Willan.  5  East,  507,  was  decided.  Ld. 
Ellenborough  said,  the  practice  of  making  a 
"special  acceptance"  had  prevailed  for  a  long 
time,  and  that  there  was  "no  case  to  be  met 
with  in  the  books  in  which  the  right  of  a  car- 
rier thus  to  limit  by  special  contract  his  own 
responsibility,  has  ever  been  by  express  decis- 
ion denied."  Whatever  may  be  the  rule  where 
there  is,  in  fact,  a  special  contract,  the  learned 
judge  could  not  have  intended  to  say,  that  a 
carrier  had  for  a  long  time  been  allowed  to 
limit  his  liability  by  a  general  notice,  or  that  a 
special  contract  had  been  implied  from  such  a 
notice;  for  he  refers  to  no  case  in  support  of 
the  position  and  would  have  searched  in  vain 
to  find  one.  Only  11  years  before  (in  1793), Ld. 
Kenyon  had  expressly  laid  down  a  different 
rule  in  Hyde  v.  Proprietors,  etc.,  1  Esp.,  36.  He 
said:  "There  is  a  difference  where  a  man  is 
chargeable  by  law  generally,  and  where  on  his 
contract.  Where  a  man  is  bound  to  any  duty 
and  chargeable  to  a  certain  extent  by  the  opera- 
tion of  law,  in  such  case  he  cannot  by  any  act 
of  his  own  discharge  himself."  And  he  put 
the  case  of  common  carriers,  and  said,  they 
cannot  discharge  themselves  "by  any  act  of 
their  own,  as  by  giving  notice,  for  example,  to 
that  effect."  This  case  was  afterwards  before 
the  K.  B.,  but  on  another  point.  1  T.  R.,  389. 
The  doctrine  in  question  was  not  received  in 
Westminster  Hall  without  much  doubt;  and 
although  it  ultimately  obtained  something  like 
a  firm  footing,  many  of  the  English  judges 
have  expressed  their  regret  that  it  was  ever 
sanctioned  by  the  courts.  Departing  as  it  did 
from  the  simplicity  and  certainty  of  the  com- 
mon law  rule,  it  proved  one  of  the  most  fruit- 
ful sources  of  legal  controversy  which  has  ex- 
isted in  modern  times.  When  it  was  once 
settled  that  a  carrier  might  restrict  his  liability 
by  a  notice  brought  home  to  his  employer,  a 
multitude  of  questions  sprung  up  in  the  courts 
which  no  human  foresight  could  have  antici- 
pated. Each  carrier  adopted  such  a  form  of 
notice  as  he  thought  best  calculated  to  shield 
hiiii-i-ir  from  responsibility  without  the  loss  of 
employment;  and  the  legal  effect  of  each  par- 
124IJ*]  ticular  *form  of  notice  could  only  be 
settled  by  judicial  decision.  Whether  one  who 
had  given  notice  that  he  would  not  be  answer- 
able for  goods  beyond  a  certain  value  unless 
specially  entered  and  paid  for,  wan  liable  in 
case  of  loss  to  the  extent  of  the  value  mentioned 
in  the  notice,  or  was  discharged  altogether; 
whether,  notwithstanding  the  notice,  he  was 
liable  for  a  loss  by  negligence,  and  if  so.  what 
degree  of  negligence  would  charge  him;  what 
should  be  mimcient  evidence  that  the  notice 
came  to  the  knowledge  of  the  employer,  wheth- 
er it  should  In-  left  to  the  jury  to  presume  that 
he  »aw  it  in  a  newspaper  which  be  WIIM  accus- 
tomed to  read,  or  observed  it  ponied  up  in  the 
office  where  thecarrier  transacted  bis  business; 
and  then,  whether  it  wa«  painted  in  large  or 
small  letters,  and  whether  the  owner  went  him- 
w If  or  sent  his  Hervant  with  the  goods,  and 
whether  the  servant  could  read;  these  and 
many  other  questions  were  debated  in  the 
courts,  while  the  public  suffered  an  almost  in- 
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calculable  injury  in  consequence  of  the  doubt 
and  uncertainty  which  hung  over  this  impor- 
tant branch  of  the  law.  See  1  Beh,  Com.,  474. 
After  years  of  litigation,  Parliament  interfered 
in  1830,  and  relieved  both  the  courts  and  the 
public,  by  substantially  re-asserting  the  rule  of 
the  common  law.  Stat.  1  Wm.  IV.,  ch.  68. 

Without  going  into  a  particular  examination 
of  the  English  cases,  it  is  sufficient  to  say  that 
the  question  has  generally  been  presented,  on 
a  notice  by  the  carrier  that  be  would  not  be  re- 
sponsible for  any  loss  beyond  a  certain  sum, 
unless  the  goods  were  specially  entered  and 
paid  for;  and  the  decisions  have  for  the  most 
part  only  gone  far  enough  to  say,  that  if  the 
owner  do  not  comply  with  the  notice  by  stat- 
ing the  true  value  of  the  goods  and  having 
them  properly  entered,  the  carrier  will  be  dis- 
charged. In  these  cases,  the  carrier  had  not 
attempted  to  exclude  all  responsibility.  But 
there  are  two  Nisi  Prius  decisions  which  allow 
the  carrier  to  cast  off  all  liability  whatever.  In 
Maving  v.  Todd,  1  Stark.,  72,  the  defendant  had 
given  notice  that  he  would  not  answer  for  a 
loss  by  fire,  and  such  a  loss  having  occurred, 
Ld.  Ellenborough  thought  that  carriers  might 
exclude  their  liability  altogether,  and  non- 
suited the  *plaintiff.  In  Leetonv.  Holt,  [*i>44 
1  Stark.,  186,  tried  in  1816,  he  made  a  like  de- 
cision; though  he  very  justly  remarked,  that 
"If  this  action  had  been  brought  twenty  years 
ago,  the  defendant  would  have  been  liable; 
since  by  the  common  law  a  carrier  is  liable  in 
all  cases  except  two."  We  have  here,  what 
will  be  found  in  many  of  the  cases,  a  very  dis- 
tinct admission  that  the  courts  had  departed 
from  the  law  of  the  land,  and  allowed,  what 
Jeremy,  Carr. ,  35,  36.  very  properly  terms  "re- 
cent innovations." 

Some  of  the  cases  which  have  arisen  under  a 
general  notice  have  proceeded  on  the  ground 
of  fraud.  Ration  v.  Donovan,  4  B.  &  Aid.,  21; 
others  on  the  notion  of  a  special  acceptance  or 
special  contract.  Nicholson  v.  Wittan.  5  East, 
507;  Harris  v.  Packwood,  8  Taunt.,  271;  while 
in  same  instances  it  is  difficult  to  say  what  gen- 
eral principle  the  court  intended  to  establish. 

So  far  as  the  cases  have  proceeded  on  the 
ground  of  fraud,  and  can  properly  be  referred 
to  that  head,  they  rest  on  a  solid  foundation; 
for  the  common  law  abhors  fraud,  and  will  not 
fail  to  overthrow  it  in  all  the  forms,  whether 
new  or  old.  in  which  it  may  be  manifested.  As 
the  carrier  incurs  a  heavy  responsibility, 
he  has  a  right  to  demand  from  the  employer 
such  information  as  will  enable  him  to  do- 
cide  on  the  proper  amount  of  compensation 
for  his  services  and  risk,  and  the  degree  of  care 
which  he  ought  to  Iwstow  in  discharging  his 
trust;  and  if  the  owner  give  an  answer  which 
is  false  in  a  material  point,  the  carrier  will  ho 
absolved  from  the  consequences  of  any  loss  not 
occasioned  by  negligence  or  misconduct.  The 
case  of  Kenrig  v.  Kyglnuttmt ,  Aleyn,  93.  was  de- 
cided in  1B49.  The  plaintiff  delivered  a  h..\  to 
the  porter  of  the  carrier.  Haying  "there  was  a 
book  and  tobacco  in  the  box,"  when,  in  truth, 
it  contained  £100  in  money,  besides.  Koll.  ./., 
thought  (he carrier  was, nevertheless. liable  fora 
Ions  by  robbery;  "but  In  respect  of  (In-intended 
cheat  to  the  carrier,  he  told  the  jury  they  might 
consider  him  in  damages."  The  jury,  however, 
found  the  whole  sum  (abating  the  carriage)  for 
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the  plaintiff,  quad  durum  videbalur  eircumstan- 
tibus.  In  Gibbon  v.  Paynton,  4  Burr.,  2298,  Ld. 
Mansfield  said,  this  was  a  case  of  fraud,  and 
245*J  *he  "should  have  agreed  in  opinion 
with  the  circumsta,7itibu8."  In  Tyly  v.  Morrice, 
Carth. ,  485,  two  bags  of  money  sealed  up  were 
delivered  to  the  carrier,  saying  they  contained 
£200,  and  he  gave  a  receipt  for  the  money.  In 
truth  the  bags  contained  £450,  and  the  carrier 
having  been  robbed,  paid  the  £200;  and  in  this 
action  brought  to  recover  the  balance,  the  Chief 
Justice  told  the  jury,  that  "since  the  plaintiffs 
had  taken  this  course  to  defraud  the  carrier  of 
his  reward,  they  should  find  for  the  defend- 
ant." And  the  same  point  was  decided  in  an- 
other action  against  the  same  carrier.  In  Gib- 
bon v.  Paynlon,  4  Burr.,  2298,  £100  in  money 
was  hid  in  hay  in  an  old  nail-bag,  which  fact 
the  plaintiff  concealed  from  the  carrier;  and 
the  money  having  been  stolen,  the  court  held 
that  this  fraud  would  discharge  the  defendant. 
In  the  case  of  the  Bk.  v.  Brown,  9  Wend.,  85, 
the  agent  of  the  plaintiffs  put  $11,000  in  bank- 
bills  in  his  trunk,  and  delivered  it  to  the  cap- 
tain of  the  steamboat  as  his  baggage.  The  court 
held  that  the  term  "baggage"  would  only  in- 
clude money  for  the  expenses  of  traveling.and 
not  a  large  sum,  as  in  this  case,  taken  for  the 
mere  purpose  of  transportation;  and  it  was 
said  that  the  conduct  of  the  plaintiff's  agent 
was  a  virtual  concealment  as  to  the  money, that 
"his  representation  of  his  trunk  and  the  con- 
tents as  baggage,  was  not  a  fair  one,  and  was 
calculated  to  deceive  the  captain."  The  owner 
is  not  bound  to  disclose  the  nature  or  value  of 
the  goods;  but  if  he  is  inquired  of  by  the  car- 
rier, he  must  answer  truly.  PhiUips  v.  Earle, 
8  Pick.,  182. 

Fraud  cannot,  I  think,  be  imputed  to  the 
owner  from  the  mere  fact  that  he  delivers 
goods  after  having  seen  a  general  notice  pub- 
lished by  the  carrier,  whatever  may  be  its  pur- 
port. If  the  carrier  wishes  to  ascertain  the  ex- 
tent of  his  risk,  he  should  inquire  at  the.  time 
the  goods  are  delivered  ;  and  then  if  he  is  not 
answered  truly  he  will  have  a  defense.  See  4 
Bing.,  218.  A  different  rule  practically 
changes  the  burden  of  proof.  At  the  common 
law,  it  is  enough  that  the  owner  prove  the  un- 
dertaking of  the  carrier,  and  that  the  goods  did 
not  reach  their  destination.  But  this  doctrine 
of  implying  fraud  from  a  notice,  requires  him 
to  go  further,  and  show  that  he  complied  with 
246*]  the  terms  of  the  advertisement.  *He 
may  have  informed  the  carrier  truly  of  the 
value  of  the  goods  ;  there  may  be  no  fraud, 
but  still  he  is  required  to  prove  himself  inno- 
cent before  he  can  recover.  Independent  of  a 
notice,  the  onus  would  rest,  where  upon  gen- 
eral principles  it  ought  to  rest,  on  him  who 
imputes  fraud  ;  and  the  carrier  could  not  dis- 
charge himself  without  showing  some  actual 
misrepresentation  or  fraudulent  concealment. 
It  does  not  lie  on  the  employer  to  show  how 
the  loss  was  occasioned,  or  that  he  has  acted 
properly  ;  but  the  law  presumes  against  the 
carrier,  until  he  proves  that  the  loss  happened 
by  means  or  under  circumstances  for  which  he 
is  not  answerable.  1  T.  R. ,  33 ;  Murphy  v. 
titaton,  3  Munf.  (Va.),  239  ;  Story,  Bailm.,  338. 

But  it  is  enough  for  this  case,  that  the  ques- 
tion of  fraud  can  never  arise  under  such  a  no- 
tice as  was  given  by  the  defendant.  He  did  not 
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say  to  the  public  that  he  would  not  be  answer- 
able for  baggage  beyond  a  certain  sum,  unless 
the  owner  disclosed  the  value  ;  he  -said  he 
would  not  be  answerable  in  any  event.  It  was, 
in  effect,  a  notice  that  he  would  not  abide  the 
liabilities  which  the  law,  upon  principles  of 
public  policy,  had  attached  to  his  employ- 
ment. If  the  notice  can  aid  the  defendant  in 
any  form,  it  certainly  does  not  go  to  the  ques- 
tion of  fraud. 

The  only  remaining  ground  of  argument  in 
favor  of  the  carrier  is,  that  a  special  contract 
may  be  inferred  from  the  notice.  Independent 
of  the  modern  English  cases,  it  seems  never  to 
have  been  directly  adjudged  that  the  liability 
of  the  carrier  can  be  restricted  by  a  special 
contract.  Npy,  Maxims,  92,  after  speaking  of 
a  loss  by  negligence,  says  :  "  If  a  carrier  would 
refuse  to  carry  unless  a  promise  were  made  to 
him  that  he  should  not  be  charged  with  any 
such  miscarriage,  that  promise  were  void."  If 
he  cannot  stipulate  for  a  partial,  it  is  difficult 
to  see  how  he  can  for  a  total  exemption  from 
liability.  In  Nicholson  v.  Willan,  5  East,  513, 
Ld.  Ellenborough  found  no  direct  adjudication 
in  favor  of  the  position  that  a  carrier  may 
limit  his  responsibility  by  a  special  contract ; 
but  he  relied  on  the  fact  that  such  an  exemp- 
tion had  never  been  "  by  express  decision  de- 
nied." Although  this  mode  of  reasoning  is  not 
the  most  conclusive,  *I  shall  not  deny  [*247 
that  the  carrier  may  by  express  contract  re- 
strict his  liability  ;  for  though  the  point  has 
never  been  expressly  adjudged,  it  has  often 
been  assumed  as  good  law.  Aleyn,  93  ;  4  Co., 
84,  note  to  Southcote's  case  ;  4  Burr.,  2301  per 
Yates,  J.;  1  Vent.,  190,  238;  Peake,  N.  P. 
Cas.,  150  ;  2  Taunt.,  271  ;  1  Stark.,  186.  If  the 
doctrine  be  well  founded,  it  must,  I  think, 
proceed  on  the  ground  that  the  person  en- 
trusted with  the  goods,  although  he  usually 
exercises  that  employment,  does  not  in  the 
particular  case  act  as  a  common  carrier.  The 
parties  agree  that  in  relation  to  that  transaction 
he  shall  throw  off  his  public  character,  and 
like  other  bailees  for  hire,  only  be  answerable 
for  negligence  or  misconduct.  If  he  act  as  a 
carrier,  it  is  difficult  to  understand  how  he  can 
make  a  valid  contract  to  be  discharged  from  a 
duty  or  liability  imposed  upon  him  by  law. 

But  conceding  that  there  may  be  a  special 
contract  for  a  restricted  liability,  such  a  con- 
tract cannot,  I  think,  be  inferred  from  a  gen- 
eral notice  brought  home  to  the  employer.  The 
argument  is,  that  where  a  party  delivers  goods 
to  be  carried  after  seeing  a  notice  that  the  car- 
rier intends  to  limit  his  responsibility,  his  as- 
sent to  the  terms  of  the  notice  may  be  implied. 
But  this  argument  entirely  overlooks  a  very 
important  consideration.  Notwithstanding  the 
notice,  the  owner  has  a  right  to  insist  that  the 
carrier  shall  receive  the  goods  subject  to  all  the 
responsibilities  incident  to  his  employment.  If 
the  delivery  of  goods  under  such  circumstances 
authorizes  an  implication  of  any  kind,  the  pre- 
sumption is  as  strong,  to  say  the  least,  that  the 
owner  intended  to  insist  on  his  legal  rights,  as 
it  is  that  he  was  willing  to  yield  to  the  wishes 
of  the  carrier.  If  a  coat  be  ordered  from  a 
mechanic  after  he  has  given  the  customer  no- 
tice that  he  will  not  furnish  the  article  at  a  less 
price  than  one  hundred  dollars,  the  assent  of 
the  customer  to  pay  that  sum,  though  it  be 
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double  the  value,  may  perhaps  be  implied  ; 
but  if  the  mechanic  had  been  under  a  legal  ob- 
ligation, not  only  to  furnish  the  coat,  but  to  do 
so  at  a  reasonable  price,  no  such  implication 
could  arise.  Now  the  carrier  is  under  a  legal 
obligation  to  receive  and  convey  the  goods 
safely,  or  answer  for  the  loss.  He  has  no  right 
248*]  to  prescribe  any  other  *terms  ;  and  a 
notice  can,  at  the  most,  only  amount  to  a  pro- 
posal for  a  special  contract,  which  requires  the 
assent  of  the  other  party.  Putting  the  matter 
in  the  most  favorable  light  for  the  carrier,  the 
mere  delivery  of  goods  after  seeing  a  notice, 
cannot  warrant  a  stronger  presumption  that 
the  owner  intended  to  assent  to  a  restricted  li- 
ability on  the  part  of  the  carrier,  than  it  does 
that  he  intended  to  insist  on  the  liabilities  im- 
posed by  law  ;  and  a  special  contract  cannot  be 
implied  where  there  is  such  an  equipose  of 
probabilities. 

Making  a  notice  the  foundation  for  presum- 
ing a  special  contract,  is  subject  to  a  further 
objection.  It  changes  the  burden  of  proof. 
Independent  of  the  notice,  it  would  be  suffi- 
cient for  the  owner  to  prove  the  delivery  and 
loss  of  the  goods  ;  and  it  would  then  lie  on  the 
carrier  to  discharge  himself  by  showing  a 
special  contract  for  a  restricted  liability.  But 
giving  effect  to  the  notice,  makes  it  necessary 
for  the  owner  to  go  beyond  the  delivery  and 
loss  of  the  goods,  and  prove  that  be  did  not  as- 
sent to  the  proposal  for  a  limited  responsibility. 
Instead  of  leaving  the  onus  of  showing  assent, 
on  him  who  sets  up  that  affirmative  fact,  it  is 
thrown  upon  the  other  party,  and  he  is  required 
to  prove  a  negative,  that  he  did  not  assent. 

After  all  that  has  been  or  can  be  said  in  de- 
fense of  these  notices,  whether  regarded  either 
as  a  ground  for  presuming  fraud  or  implying 
a  special  agreement,  it  is  impossible  to  disguise 
the  fact  that  they  are  a  mere  contrivance  to 
avoid  the  liability  which  the  law  has  attached 
to  the  employment  of  the  carrier.  If  the  law 
is  too  rigid,  it  should  be  modified  by  the  Leg- 
islature aud  not  by  the  courts.  It  has  been  ad- 
mitted over  and  over  again  by  the  most  emi- 
nent English  judges,  that  the  effect  given  to 
these  notices  was  a  departure  from  the  com- 
mon law;  and  they  have  often  regretted  their 
inability  to  jL;et  back  again  to  that  firm  founda- 
tion. The  doctrine  that  a  carrier  may  limit  his 
responsibility  by  a  notice, was  wholly  unknown 
to  the  common  law  at  the  time  of  our  Revolu- 
tion. It  has  never  been  received  in  this,  nor 
BO  far  as  I  have  observed,  in  any  of  the  other 
States.  The  point  has  been  raised,  but  not  di- 
rectly decided.  Barney  v.  Prentitu.  4  Har.  & 
24»*1  J..  817;  Dwight  Y.  Brmetter.  *1  Pick., 
50.  Should  it  now  be  received  among  us,  it 
will  be  after  it  has  been  tried,  condemned  and 
abandoned  in  that  country  to  which  we  have 
been  accuntomcd  to  look  for  light  on  questions 
of  jurisprudence. 

The  Act  of  Parliament  already  mentioned, 
enumerate*  variou*  articles  of  great  value  in 
proportion  to  the  bulk,  and  others  which  are 
peculiarly  exposed  to  damage  in  transporta- 
tion, and  declares  that  the  carrier  shall  not  be 
liable  for  the  low  or  injury  of  thooe  articles 
when  the  value  exceeds  £10.  unless  at  the  time 
of  delivery  the  owner  shall  declare  the  nature 
and  value  of  the  property,  and  pay  the  in- 
creased charge  which  the  carrier  is  allowed  to 
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make  for  his  risk  and  care.  If  the  owner  com 
plies  with  this  requirement,  the  carrier  must 
give  him  a  receipt  for  the  goods,  "  acknowl- 
edging the  same  to  have  been  insured;  "  and  if 
he  refuse  to  give  the  receipt  he  remains  "liable 
and  responsible  as  at  the  common  law."  The 
provision  extends  to  the  proprietors  of  stage- 
coaches as  well  as  all  other  carriers,  and  to 
property  which  may  "  accompany  the  person 
of  any  passenger"  as  well  as  other  goods;  and 
the  statute  declares  that  after  Sep.  1,  1830, 
"  No  public  notice  or  declaration  heretofore 
made,  or  hereafter  to  be  made,  shall  be  deemed 
or  construed  to  limit,  or  in  anywise  affect  the 
liability  at  common  law  "  of  any  carriers;  but 
that  all  and  every  such  carrier  shall  be  "  liable 
as  at  the  common  law  to  answer  "  for  the  loss 
or  injury  of  the  property,  "  any  public  notice 
or  declaration  by  them  made  and  given  con- 
trary thereto,  or  in  anywise  limiting  such  li- 
ability, notwithstanding."  The  only  modifica- 
tion of  the  common  law  rule  in  relation  to 
carriers  made  by  this  statute,  is  that  which  re- 

3uires  the  owner,  without  a  special  request,  to 
isclose  the  nature  and  value  of  the  package, 
when  it  contains  articles  of  a  particular  descrip- 
tion. The  premium  for  care  and  risk,  the  car- 
rier might  have  required  before.  In  relation 
to  all  articles  not  enumerated,  and  in  relation 
to  those  also,  if  the  owner  comply  with  the  re- 
quirements of  the  Act,  the  carrier  is  declared 
liable  as  an  insurer,  and  must  answer  "as  at 
the  common  law."  The  wholedoctrine  which 
had  *sprung  up  under  notices,  is  cut  1*2  5  O 
up  by  the  roots;  and  in  such  language  as  ren- 
ders it  apparent  that  the  Legislature  deemed  it 
an  innovation  on  the  law  of  the  land 

If,  after  a  trial  of  30  years,  the  people  of 
Great  Britain,  whose  interests  and  pursuits  are 
not  very  dissimilar  to  our  own,  have  con- 
demned the  whole  doctrine  of  limiting  the  fur- 
rier's liability  by  a  notice;  if,  after  a  long 
course  of  legal  controversy,  they  have  retraced 
their  steps,  and  returned  to  the  simplicity  and 
certainty  of  the  common  law  rule;  we  surely 
ought  to  profit  by  their  experience,  and  should 
hesitate  long  before'  we  sanction  a  practice 
which  not  only  leads  to  doubt  and  uncertainty 
concerning  the  rights  and  duties  of  the  parties, 
but  which  encourages  negligence  and  opens  a 
wide  door  to  fraud. 

If  the  policy  of  the  law  in  relation  tu  carriers 
were  more  questionable  than  I  think  it  is,  it 
would  be  the  business  of  the  Legislature,  and 
not  of  the  courts,  to  apply  the  proper  remedy. 
The  plaintiff  is  entitled  to  Judgment  in  pur- 
suance of  the  stipulation  contained  in  the  case. 

The  Chief  Justice  concurred. 

Cowen.  J.,  concurred  in  the  result,  for  the 
reasons  assigned  by  him  in  the  case  of  Cole  v. 
f!  »•  nl  ir  in  nnd  Story,  pott. 

Judgment  for  th<  plaintiff. 


eh    nmfrriettm—art   common    carrier*. 

Cited  ln-18  Wend..  254  ;  SB  Wend..  «W  ;  :»  HaH>.. 
483;  4  Sandf..  142;  8  Leg.  Ota..  351  :  43  Am.  Dec..  :»3 
0MM..  1). 

Cnmnvm<*arr(rr—  Hiahtfanrt  Hahttitynf.  Cited  In  — 
10  N.  Y..  437:  29  N.  V..  122;  30  N.  Y..  615:  84  N.  Y.. 
551;  78  N.  Y..  315;  1«  Barb..  118;  IS  Barn..  614:  2» 
Barb..  4»:  81  Barb..  44:  4-r>  Marl...  219;  4U  llarb..  l.V.  ; 
rt7  »arb..  518;  3  Knh..  706:  1  8hHd..  4M  :  1  K.  I).  S.. 
118:  1  Daly.  153.  1W>:  «  How.  I".  8..  423.  42K.  430; 
IK-adv.  23:  8HMiuw..37H;  W  III..  87  :  1«  Mloh..  Ill  :  43 
Am.  her..  201  (11  Hob.  [U.].  24)  :  13  Am.  Hep..  45  r5S 
N.  H..  356). 

507 


250 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1838 


Common  law  liability— Restriction  of,  by  notice  or 
contract.  Disapproved— 45  Am.  Dec.,  733,  737  (2  Rich. 
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to  a  well  established  and  notorious  usage,  known  to 
the  passenger,  that  the  carrier  is  discharged. 

A  new  trial  will  not  be  in-anted  on  the  ground  of 
a  variance  between  the  declaration  and  proof,  as  to 
the  amount  paid  for  the  carriage  of  the  passenger 
and  his  baggage. 


251*]  *COLE  9.  GOODWIN  &  STORY. 

Common  Carriers — Coach  Proprietors  Liable  as 
Huchfor  Baggage  of  Passengers — Liability  not 
Restricted  by  Notice — Tliey  may  Require,  by 
Notice  Brought  Home  to  the  Owner,  a  State- 
ment of  the  Nature  or  Value  of  the  Property — 
Mxpress  Agreement  to  Limit  Liability — Fraud 
of  Owner  Relieves  Carrier  from  Liability — 
Carrier  is  Bound  to  Deliver  the  Baggage  at  End 
of  Journey — Usage — New  Trial. 

Coach  proprietors  are  answerable  as  common  car- 
riers for  the  baggage  of  passengers,  unless  lost  by 
inevitable  accident  or  through  the  acts  of  public 
enemies:  they  are,  also,  absolved  from  the  conse- 
quences of  a  loss  not  occasioned  by  negligence  or 
misconduct,  where  the  owner  is  chargeable  with 
fraud  in  the  representation  of  the  nature  or  value 
of  the  property,  materially  affecting  the  degree  of 
care  necessary  to  be  bestowed,  or  the  premium  to  be 
paid  to  the  carrier,  when  such  representation  is  re- 
quired by  the  carrier,  or  when  the  owner  is  guilty 
of  any  other  fraud  in  respect  to  the  property  lost. 

Common  carriers  cannot  by  notice  limit  their 
common  law  liability  as  to  the  safety  of  the  goods ; 
the  risk  in  that  respect  is  upon  them,  and  cannot  be 
sliif ted  to  the  owner.  They  may  by  notice,  brought 
home  to  the  owner,  require  the  latter  to  state  the 
nature  or  value  of  the  property,  or  may  for  that 
purpose  make  a  special  acceptance :  but  they  can- 
not by  notice  rid  themselves  of  the  duty  imposed  by 
law  to  be  answerable  for  the  goods,  unless  the  loss 
accrues  by  inevitable  accident,  or  the  acts  of  public 
enemies,  or  the  owner  has  been  guilty  of  fraud. 

It  was  accordingly  held  in  this  case,  that  a  notice 
"all  baggage  at  the  risk  of  the  owner,"  brought 
home  to  the  knowledge  of  a  passenger  in  a  stage- 
coach who  lost  his  trunk,  was  no  protection  to  the 
proprietors  of  the  coach  in  an  action  against  them 
for  the  loss  of  the  trunk. 

Mr.  Justice  Cpwen,  in  the  opinion  delivered  by 
him,  holds,  that  although  ordinary  bailees  may 
make  their  own  terms  with  their  customers,  that  it 
is  not  so  with  common  carriers  and  inn-keepers.  He 
insists  that  they,  from  their  public  employment,owe 
duties  at  common  law,  from  which  public  policy 
demands  they  should  not  be  discharged  ;  and  that, 
consequently,  they  cannot  limit  their  common  law 
liability  even  by  express  agreement. 

Common  carriers  are  bound  to  deliver  to  each 
passenger  at  the  end  of  his  Journey,  his  trunk  or 
baggage.  The  whole  duty  in  this  respect,  rests  upon 
the  carrier.  The  exercise  of  ordinary  care  in  mark- 
ing the  baggage,  entering  it  upon  a  way-bill  and  de- 
livering a  check  ticket  to  the  owner,  renders  easy 
its  discharge.  The  passenger  is  not  required  to  ex- 
pose his  person  in  a  crowd,  or  endanger  his  safety 
in  the  attempt  to  designate  or  claim  his  property. 

It  was  accordingly  field,  in  this  case,  that  the  pro- 
prietors of  a  stage-coach  were  responsible  for  the 
loss  of  a  trunk,  although  the  passenger,  after  his 
arrival  at  the  end  of  his  journey,  permitted  the 
coach  to  proceed  without  any  inquiry  for  his  trunk 
and  was  silent  on  the  subject  for  an  hour  after  the 
coach  had  left.  From  this  resolution  the  Chief  Jus- 
tice dissented. 

It  seems,  however,  if  the  delivery  be  conformable 


NOTE.— Common  carriers— Effect  of  notice  on  lia- 
bility. See  Hollister  v.  Nowlen.  ante,  p.  234,  note. 

Common  carriers  mau  limit  their  liability  by  ex- 
press contract.  See  Gould  v.  Hill,  2  Hill,  623,  note. 
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315.  sec.  483 ;  365.  sec.  570,  571  ;  8  B.  &  C.,  9 :  6  Bing., 
743;  3  Taunt.,  264,  271,  272:  5  Bing.,  217;  2  Moore  &  P., 
319,  331,  337,  338,  341,  342;  6  B.  &  Aid.,  53. 342.  WO;  2  B.  & 
Aid.,  356 ;  3  Camp.,  27,  267,  527  ;  16  East,  243,  244 ;  4 
Price,  31;  8  Taunt..  144, 145, 146;  2  Moor.  18. 19, 21. 22;  2 
Carr.  &  P.,  76 ;  Doct.  &  S.,  Dial.,  2,  ch.  38,  p.  224 :  13 
Price,  329;  2  Ld.  Raym.,  918;  3  Carr.  &  P.,  318;  3 
Esp.  N.  P.,  74:  Aleyn,  93:  24  Car.  1 ;  1  Vent.,  190.238; 
11  Wm.  III.;  Carth.,  485;  5Geo.  I..  Feb.  16,  1718: 1  Str., 
145;  4  Burr.,  2290,  2298 ;  9Geo.  III.,  1769;  1  Muule  &  8., 
255 ;  4  B.  &  Aid.,  21 ;  2  East,  128 :  4  East,  371 :  6  East, 
564;  2  Smith,  107,  113,262:  4  Esp.,  177:  5  East.  428, 
507 ;  1  N.  Gow.,  105. 115:  2  Stark.,  53,  279,  255,  461 ;  3 
Doug.,  59;  1  H.  Bl.,  298,  299,  n.;  6  Maule  &  S.,  150;  3 
Stark.,  136  ;  3  Bing.,  2 :  1  Price,  280;  13  Price,  329 ;  1 
Holt.  JV.  P..  317  ;  4  Camp.,  40 ;  2  Camp..  415,  108 ;  5 
Barn.  &  C.,322;  3  Barn.  &  C.,  601:  Wheat.  Selw.,  N.  P., 
Carriers.  2;  5  Petered.  Abr.,  Am.  ed.,  Carriers,  64-86, 
227-236  ;  Stat.  1.  Wm.  IV.,  ch.  68 ;  Sm.  Merc.  L.,  170, 
171,  182-184 :  8  Pick.,  182  ;  3  Fairf.,  422 ;  6  T.  R.,  14 ;  3 
Bos.  &  P.,  42,  47 ;  1  Salk.,  18 ;  Abb.  Ship.,  3.  ch.  4,  sec. 
1 ;  1  Smith,  478,  484  :  8  T.  R..  531 :  5  Yerg.,  71, 82;  Abb. 
Ship.,  pt.  3,  ch.  4, 5,  sec.  8,  pp.  296-303 ;  2  Maule  &  S., 
1 :  2  Barn.  &  C.,  20 ;  1  Stark.,  72, 186 ;  4  Har.  &  J.,  317; 
1  Esp.,  36:  Jerm.,  Carr..  36;  1  Chit.,  4;  Bac.  Abr.,  Es- 
cape in  Civ.  Cas..  H ;  Noy's  Max.,  92 ;  4  Bing.,  218  ;  10 
Moor,  217 ;  4  Co.  R.,  84 ;  Story  Bailm.,  313,  sec.  479. 

THIS  *was  an  action  on   the  case   [*252 
against  the  defendants  as  common  car- 
riers, tried  at  the  Otsego  Circuit  in  Apr.,  1834, 
before  the  Hon.  Robert  Monell,  one  of  the  Cir 
cuit  Judges. 

The  defendants  were  stage  coach  proprietors 
on  a  line  from  Cherry  Valley  in  Otsego  Co.,  to 
Manlius  in  Onondaga  Co.,  and  from  thence 
west.  The  plaintiff  took  a  seat  in  one  of  their 
coaches  as  a  passenger  from  Cherry  Valley  lo 
Madison,  a  town  in  the  line  of  the  route,  and 
paid  the  usual  fare  for  himself  and  his  bag- 
gage, consisting  of  a  trunk  containing  cloth- 
ing, $20  in  bank-bills,  and  a  few  books.  The 
name  of  the  plaintiff  and  the  place  of  his  des- 
tination were  marked  on  a  way  bill,  but  no 
mention  made  of  his  trunk.  The  trunk  was 
put  on  board,  said  the  witness  (probably  in  the 
usual  place  for  carrying  baggage).  The  dis- 
tance from  Cherry  Valley  to  Madison  is  42 
miles.  The  coach  arrived  at  Madison  about  7 
o'clock  in  the  morning,  and  was  driven  to  the 
stage-house,  the  usual  stopping  place  for 
breakfasting.  The  plaintiff  left  the  coach  and 
walked  across  the  street,  giving  no  directions 
as  to  his  trunk;  he  returned  to  the  stage-house 
and  took  breakfast.  There  was  a  change  of 
horses  and  driver  at  this  place,  but  no  change 
of  the  coach.  The  coach  stopped  at  Madison 
about  an  hour.  The  new  driver,  when  about 
to  start,  asked  the  plaintiff,  supposing  him  to 
be  a  passenger,  if  he  was  going  on,  and  re- 
ceived an  answer  in  the  negative.  The  coach 
then  drove  on.  About  an  hour  afterwards,  the 
plaintiff  inquired  for  his  trunk  of  the  driver 
who  drove  the  coach  to  Madison,  who  an- 
swered that  he  did  not  know  that  he  had  a 
trunk,  and  asked  him  why  he  had  not  spoken 
about  it.  This  driver  testified  that  when  he 
saw  the  plaintiff  leave  the  coach  and  go  across 
the  street  he  supposed  he  had  left  and  had  no 
baggage.  Eleven  months  after  the  loss  of  the 
trunk,  it  was  found  at  Auburn  and  brought 
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back  to  Hamilton,  where  it  was  opened  and 
all  its  contents  found  safe  except  that  only  $3 
in  bank-bills  were  found  in  the  trunk  instead 
of  $20  put  in  at  Cherry  Valley.  It  was  proved 
that  it  was  an  invariable  custom  in  respect  to 
this  line  and  stage  coaches  generally  carrying 
passengers  and  •  their  baggage,  not  to  take  off 
2o3*J  any  of  the  *baggage  at  the  stopping 
places  where  the  coaches  were  not  changed, 
unless  at  the  request  of  the  passengers;  proof 
•of  this  custom  was  objected  to,  but  received  by 
the  judge.  It  was  also  proved  that  the  defend- 
ants had  posted  up  at  all  the  stopping  places 
of  their  coaches,  advertisements  in  respect  to 
their  line  of  stage  coaches,  containing  a  notice 
"all  baggage  at  the  risk  of  the  owner;"  and 
that  such  an  advertisement  was  posted  in  the 
stage  house  at  Cherry  Valley,  where  the  plaint- 
iff resided,  and  it  was  also  proved  that  the 
plaintiff  had  knowledge  of  such  notice.  The 
judge  charged  the  jury  that  the  defendants 
were  bound  to  deliver  the  trunk  to  the  plaint- 
iff on  the  arrival  of  the  coach  at  Madison,  not- 
withstanding the  usage  not  to  remove  trunks 
and  baggage  when  the  coaches  were  not 
changed  unless  at  the  request  of  passengers; 
inasmuch  as  there  was  no  proof  that  the  plaint- 
iff had  notice  of  such  usage,  or  of  the  fact  that 
the  coaches  were  not  changed  at  Madison.  He 
further  charged  that  although  the  notice  given 
by  the  defendants  that  "all  baggage  was  at  the 
risk  of  the  owner,"  was  fully  proved,  and  also 
that  the  plaintiff  had  knowledge  thereof,  yet 
•such  notice  did  not  excuse  the  defendants  or 
save  them  from  liability  as  common  carriers, 
•though  it  might  make  the  passenger  more  pru- 
dent. The  defendants'  counsel  excepted  to  the 
charge.  The  jury  found  a  verdict  for  the 
plaintiff  for  $101  96.  The  defendants  made  a 
case  with  leave  to  turn  the  same  into  a  special 
verdict  or  hill  of  exceptions.  The  case  present- 
ed several  minor  questions  which  are  noticed 
in  the  opinion  delivered  by  Mr.  J.  Bronson. 
The  cause  was  very  fully  argued,  on  a  motion 
'for  a  new  trial  at  January  Term,  1836,  by  Mr. 
J.  A.  Spencer,  for  the  defendants,  and  by 
Mr.  L.  C.  Sfucton,  for  the  plaintiff.  It  remain- 
ed under  advisement  until  July  Term,  1887, 
when  a  change  having  taken  place  on  the  Bench 
of  the  court,  a  re-argument  was  had  by  Mr. 
P.  Gridley,  for  the  defendants,  and  by  Mr. 
C.  P.  Kirkland,  for  the  plaintiff,  and  again 
remained  under  advisement  until  this  term, 
when  the  following  opinions  were  delivered: 
254*]  *By  Mr.  Justice  Bronson.  The 
opinion  delivered  by  me  in  the  preceding  case 
of  Holluter  v.  Nowlen,  renders  it  unnecessary 
to  examine  some  of  the  questions  made  on  the 
trial.  That  coach  proprietors  are  answerable 
as  common  curriers  for  the  baggage  of  passen- 
gers, and  that  they  cannot  limit  their  liability 
•by  a  general  notice  brought  home  to  the  em- 
ployer, are  now  settled  questions,  so  far  as  this 
court  is  concerned. 

The  objection  that  both  of  the  defendants 
arc  not  responsible  for  the  act,  or  default  of 

the  driver  employed  by  one  of  them,  is  an- 
swered by  the  case  of  Boitwtek  v.  Champion.  1 1 

Wend..  571,  affirmed  In  error.  18  Wend.,  175. 
The  declaration  alleges  that  the  plaintiff  de- 
livered and  the  defendants  received  the  trunk 
and  contents  to  be  safely  and  securely  carried, 
•etc.,  for  a  certain  reasonable  reward,  to  wit  : 
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the  sum  of  $3.  The  proof  was  that  the  fare 
paid  was  $2  for  the  plaintiff  and  his  baggage, 
The  variance  is  not  very  material.  It  would 
have  been  sufficient  to  state  that  the  defend- 
ants were  to  receive  a  certain  reasonable  re- 
ward, without  specifying  any  sum.  2  Chit. PL, 
319,  321.  Since  the  case  of  Lion  v.  Burlis,  18 
Johns.,  510,  it  has  been  the  practice  at  the  cir- 
cuits to  overlook  mere  formal  mistakes  of  this 
kind,  by  which  the  party  cannot  have  been 
prejudiced,  and  to  allow  an  amendment  after 
verdict.  If  the  plaintiff  deems  it  important,  he 
may  amend  the  declaration  without  costs.  This 
is  not  a  case  for  imposing  terms. 

The  defendants  insist  that  they  were  only 
carriers  of  the  trunk  to  Madison,  and  were  not 
bound  to  take  it  from  the  coach,  or  deliver  it 
at  that  place,  without  a  notice  or  request  from 
the  passenger.  In  the  form  in  which  the  ob- 
jection was  taken  on  the  trial,  it  seemed  to  be 
thought  important  that  the  trunk  was  not 
booked,  nor  entered  in  the  way  bill  ;  and  that 
it  was  not  labeled  or  directed  to  any  particu- 
lar person  or  place.  These  are  not  matters  of 
which  the  defendants  can  complain.  It  was 
for  them,  and  not  the  plaintiff,  to  determine 
whether  the  trunk  should  be  mentioned  in 
their  books,  or  entered  on  the  way-bill  ;  and 
whether  they  would  carry  the  trunk  without  a 
label  or  direction,  *was  also  a  matter  [*iio5 
for  their  consideration  when  the  contract  was 
made.  Having  assumed  the  responsibility  of 
carrying  the  property,  it  is  not  for  them  to  ob- 
ject that  they  did  not  adopt  all  proper  precau- 
tions to  guard  against  accidents.  If  the  plaint- 
iff on  request  had  neglected  or  refused  to  com- 
ply with  any  reasonable  regulation  of  the 
defendants.it  would  have  presented  a  different 
question.  But  nothing  was  required  of  him 
but  the  usual  fare,  and  that  was  paid.  In  con- 
sidering whether  the  defendants  are  answera- 
ble for  not  delivering  the  trunk  at  Mudison,  it 
is  important  to  notice  that  no  fraud  or  inten- 
tional concealment  is  imputed  to  the  plaintiff. 
Nothing  of  the  kind  was  pretended  on  the 
trial.  The  plaintiff  was  a  youth, then  probably 
leaving  his  parents  for  the  first  time  to  enter  a 
public  school.  Wanting  experience  as  a  trav- 
eler, and  having  his  thoughts  engrossed  with 
other  subjects,  he  forgot  his  baggage  until  the 
coach  had  departed.  This  was  the  whole  ex- 
tent of  his  error.  If  the  cause  turned  on  the 
want  of  diligence,  there  would,  perhaps,  be 
some  difficulty  in  saying  which  party  ought  to 
bear  the  loss;  though  my  opinion  would. in  that 
view  of  the  case,  be  against  the  defendants. 
They  certainly  were  not  without  fault.  They 
iright  have  mentioned  the  trunk  aa  well  as  the 
pMtenger  on  the  way-bill,  and  thus  have  ad 
vised  their  coachman  and  agents  that  the 
plaintiff  had  baggage  to  be  removed  at  Madi- 
son. As  this  precaution  was  oniitted.it  was  the 
duty  of  the  driver,  if  he  did  not  know  how 
the  fact  was,  to  inquire  of  a  pasjienpcr  leaving 
the  coach  whether  he  had  baggage  to  be  re- 
moved. But  there  was  a  further  an'?  most  cul- 
pable neglect  of  dutv  in  not  pursuing  after  the 
coach,  when  the  plaintiff  missed  his  twggaire. 
The  coach  had  been  gone  but  a  short  time. and 
at  the  rate  it  was  traveling  might  easily  have 
been  overtaken.  The  plaintiff  was  among 
strangers,  and  had  no  menn*  of  pursuing.  He 
applied  to  Wilbur,  the  coachman  who  had 
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driven  to  Madison,  to  go  after  the  stage,  and 
was  answered  that  he  had  no  horse.  The  an- 
gwer  was  false,  for  the  hordes  had  been  ex- 
changed at  that  place.  Goodwin,  the  defend- 
ant's agent,  was  absent.  The  plaintiff  applied 
to  his  son,  but  he  declined  doing  anything. 
25O*]  *He  also  applied  to  the  keeper  of  the 
stage  house,  but  with  no  better  success.  The 
defendants  select  their  owu  servants,  and  are 
answerable  for  their  defaults.  The  coachman 
was  chargeable  with  gross  negligence  for  not 
pursuing  and  recovering  the  property.  He 
probably  thought  more  of  the  saving  clause 
in  the  advertisement,  "  all  baggage  at  the  risk 
of  the  owner,"  than  he  did  of  the  suffering 
traveler. 

The  defendants  set  up  a  usage  in  managing 
their  line  of  stages,  to  discharge  themselves 
from  liability  for  the  loss  of  the  trunk.  The 
usage  proved  amounts  to  this:  at  Richfield  and 
Bridgewater,  where  the  coaches  are  changed, 
the  baggage  is  removed  as  a  matter  of  course  ; 
but  at  Madison,  where  the  coaches  are  not 
changed,  they  only  remove  baggage  at  the  re- 
quest of  the  passenger.  How  is  the  traveler  to 
learn  this  practice  of  the  defendants,  which  is 
different  at  the  two  ends  of  a  single  stage,  ex- 
cept by  that  kind  of  experience  which  the 
plaintiff  has  acquired  ?  There  is  no  evidence 
that  he  knew  anything  about  this  practice. 
And  besides,  the  usage  only  proves  that  the 
defendants  have  been  habitxially  careless  in 
managing  their  business.  It  does  not  go  far 
enough.  They  should  have  established  a  usage 
to  be  exempt  from  the  legal  consequences  of 
their  negligence. 

But  in  the  absence  of  all  fraud  on  the  part 
of  the  plaintiff,  this  cause  does  not  turn  on  the 
question  of  diligence.  The  defendants  were 
common  carriers  as  to  the  baggage;  and  as  such 
were  answerable  for  any  loss  of  the  property 
which  was  not  occasioned  by  the  act  of  God 
or  the  public  enemies.  It  is  wholly  unimpor- 
tant to  inquire  whether  there  was"  any  actual 
default  on  their  part.  It  is  enough  that  the 
property  was  lost  ;  and  that  the  loss  did  not 
happen  in  either  of  the  two  ways  which  ac- 
cording to  the  law  of  the  land  will  exempt  the 
carrier  from  liability.  We  cannot  add  a  third 
ground  of  exemption,  and  say  that  when  the 
owner  accompanies  the  property,  the  carrier 
shall  be  discharged.  If  the  defendants  were 
common  carriers  as  to  the  baggage,  there  is  an 
end  of  the  question.  Whether  the  trunk  was 
stolen  before  it  reached  Madison,  or  lost  to  the 
257*]  plaintiff  in  *consequence  of  being  car- 
ried beyond  that  place,  are  matters  of  no  mo- 
ment. The  effect  of  the  owner's  accompany- 
ing the  property,  or  sending  a  servant  to  look 
after  it,  is  noticed  in  the  case  of  HoUister  v. 
Nowlen,  ante.  There  is  no  principle  upon  which 
it  can  affect  the  liability  of  the  carriers  as  to 
property  committed  to  his  charge.unless  there 
was  some  fraud  on  the  part  of  the  owner.  The 
defendant's  counsel  have  only  been  able  to  re- 
fer to  a  single  case  as  containing  a  qualification 
of  the  rule,  and  that  will  be  found  not  to  an 
swer  their  purpose.  E.  I.  Co.  v.  Putten,  1  Str., 
690.  The  defendant  was  a  common  lighter- 
man, and  the  action  was  on  an  undertaking  to 
carry  on  the  Thames  from  the  ship  to  the 
plaintiff's  warehouse.  The  company  put  an 
officer  in  the  lighter,  who,  as  soon  as  the  lad- 
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ing  was  completed,  put  the  company's  lock  on 
the  hatches,  and  went  with  the  goods  to  see 
them  safe  delivered  at  the  warehouse.  A  part 
of  the  goods  were  lost.  Raymond,  Ch.  J.,  said: 
"This  differed  from  the  common  case;  this  not 
being  any  trust  in  the  defendant, and  the  goods 
were  not  to  be  considered  as  ever  having  been 
in  his  possession,  but  in  the  possession  of  the 
company's  servant, who  had  hired  the  lighter  to 
use  himself."  This  case, instead  of  impugning, 
goes  to  confirm  the  rule  already  mentioned.  In 
the  case  at  bar,  the  plaintiff  had  no  charge  of 
the  property.  It  was  committed  to  the  trust  of 
the  defendants.  They  received  it  into  their 
possession,  and  disposed  of  it  as  they  thought 
proper,  without  any  instructions  or  interfer- 
ence on  the  part  of  the  plaintiff  ;  and  by  the 
law  of  the  land,  they  are  answerable  for  the 
loss. 

By  Mr.  Justice  Cowen.  The  defense  in  this 
case  certainly  sets  up  a  very  easy  way  of  deal- 
ing with  stage  coach  passengers.  It  cannot  be 
denied  that  the  defendants  are,  prima  facie,  as 
much  common  carriers  in  respect  to  the  bag- 
gage of  passengers,  as  anything  else  which 
they  convey  for  hire.  As  such  they  are.  ac- 
cording to  all  the  books,  insurers  against  loss- 
es except  such  as  arise  from  the  act  of  God, or 
the  public  enemy.  The  accident  in  question 
can  in  no  sense  be  called  either.  It  was  less 
than  inevitable  *accident,  for  all  risk  [*258 
was  avoidable  by  a  moderate  degree  of  atten- 
tion, the  most  obvious  of  which  was  an  entry 
on  the  way  bill  according  to  some  mark  or 
other  designation,  and  noting  the  place  of  des- 
tination, where  by  law  the  carrier  is  bound  to 
make  delivery.  Gibson  v.  Culver,  17  Wend., 
305,  and  cases  cited.  This  obligation  is  sought 
to  be  qualified  by  a  usage  of  the  defendants' 
line,  to  which  the  plaintiff  is  a  total  stranger. 
Indeed,  in  the  absence  of  knowledge  of  the 
usage,  he  is  told  that  the  charge  of  the  bag- 
gage belonged  to  himself;  and  that  by  silently 
departing  from  the  stage  at  Madison,  with  ap- 
parent unconcern,  he  improperly  lulled  the 
driver  into  a  state  of  carelessness.  It  is  an  an- 
swer, that  all  this  was  avoidable  by  a  little 
seasonable  caution;  and  I  have  yet  to  learn 
that  when  a  common  carrier  is  called  to  ac- 
count for  losses,  the  passenger  is  to  be  an- 
swered by  his  own  want  of  care.  It  is  placing 
the  obligation  upon  the  wrong  man.  The  pas- 
senger has  surrendered  the  custody  of  his  bag- 
gage to  the  coach  owners,  whose  obligation  is- 
absolute;  and  the  law  will  not  endure  that  they 
should  answer  either  by  the  utmost  care  in 
themselves,  or  the  want  of  it  in  another.  I 
speak  independent  of  all  usage;  for  none  is 
brought  to  the  knowledge  of  the  plaintiff.  The- 
carrier  must  take  measures  at  his  peril  to  learn 
and  abide  by  the  place  of  delivery,  either  as 
fixed  by  law,  or  at  the  utmost  by  the  estab- 
lished and  notorious  usage  of  the  line:  such 
usage  being  known  to  the  passenger.  Gibson  v. 
Culver,  before  cited.  It" was  so  held  in  For- 
ward v.  Pittard,  1  T.  R.,  27,  where  a  fire  not 
occasioned  by  lightning,  but  burning  with  in- 
extinguishable rage,  communicated  with  and 
consumed  the  article.  The  accident  was  there 
said  to  be  inevitable;  but  the  court  held  it 
must  be  more;  and  Ld.  Mansfield  instanced  the 
destruction  of  property  by  the  riot  of  1780,  as. 
no  excuse.  It  is  true  the  c  wner  was  not,  in  that. 
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case,  with  the  goods;  but  his  presence  would 
have  made  the  defendant  no  less  a  common 
carrier,  as  was  conceded  by  the  present  Chief 
Justice,  in  Orange  Co.  Bk.  v.  Brown,  9  Wend., 
117.  We  are  reminded  of  the  custom  for  tne 
owner  to  attend  and  point  out  his  baggage  to 
the  carrier,  at  the  place  of  his  departure  from 
259*]  *a  steamboat,  car  or  coach.  If  the  car- 
rier will  depend  on  the  care  of  the  owner  (and 
I  admit  there  is  often  a  necessity  for  it  under 
every  responsibility)  he  certainly  may  do  so; 
but  it  is  a  solecism  to  say  he  is  a  common  car- 
rier while  we  deny  the  very  duty  which  is  es- 
sential to  that  character.  A  mere  chalk  mark 
and  the  dash  of  a  pen  upon  the  way-bill 
would  in  most  cases  avoid  all  risk;  and  it 
would  be  strange  indeed  that  the  omission  of 
an  easy  precaution  should  be  deemed  by  the 
law  equivalent  to  the  act  of  God.  It  is  re&lly 
too  much  like  gross  negligence.  The  owner 
many  times  cannot  reach  the  baggage  room  on 
account  of  the  crowd;  and  if  you  demand  that 
he  should  mention  or  call  for  it,  you  require 
an  exertion  of  body  or  lungs,  to  which  few 
would  be  equal  under  all  emergencies.  Be- 
side he  may  not  know  whom  to  address.  Are 
you  bound  to  mark  the  direction  yourself? 
The  carrier  knows  the  stopping  place,  which 
is  perhaps  resolved  on  at  the  moment,  and  he 
holds  the  way-bill.  If  the  article  be  not  prop- 
erly directed  and  entered,  let  him  wait  till  both 
be  done,  or  refuse  for  that  reason  to  under- 
take what  he  cannot  perform,  if  there  be  not 
time  to  atlix  the  proper  marks.  He  knows 
what  marks  and  entries  will  accord  with  his 
system  of  business,  and  be  intelligible  to  his 
agents  on  the  line.  All  this  care  belongs  in 
good  reason,  where  the  law  has  placed  it, with 
the  carrier  himself.  The  question  is  one  of 
simple  custody,  for  care  follows  custody.  This 
has  been  held  of  an  inn-keeper,  whose  obliga- 
tion is  much  like  that  of  a  carrier,  and  stands 
Tn  the  same  reason.  2  Kent,  Com.,  591,  3d 
He  is  liable  for  all  the  goods  which  his 
guest  brings  with  him  to  the  inn,  even  though 
Be  hold  the  key  of  his  chamber  where  the 
goods  are.  Story, Bailtn.,  818,  sec.  479;  2  Kent, 
Com.,  593,  594,  3d  ed.  But  if  he  take  the  ex- 
clusive custody  of  the  goods  or  positively  in- 
terfere with  them  so  as  to  put  them  in  peril,  or 
deliver  them  to  a  third  person  for  custody, the 
inn-keeper  is  exonerated.  Story,  Bailm.,815, 
•ec.  488;  2  Kent,  Com..  595.  3d  ed.  "It  ap- 
pears to  me,"  said  Bayley, ./.,  in  Richmond  v. 
Smith,  8  Barn.  &C.,  9,  "that  an  inn-keeper's  li- 
ability very  closely  resembles  that  of  a  carrier. 
2<JO*J  He  is  pnmafaeie  liable  *for  any  loss 
not  occasioned  by  the  act  of  God  or  the  King's 
enemies,  although  he  may  be  exonerated  where 
the  guest  chooses  to  have  his  goods  under  his 
own  care."  The  analogy  was  in  some  measure 
extended  to  the  carrier  by  the  case  of  Milt*  v. 
C.iftlr,  8  Bin*.,  748.  The  plaintiff,  a  passen- 
ger, had  with  him  bis  own  bag  of  clothes  in 
the  coach,  into  which  bag  he  slipped  a  £50 
bank-note  belonging  to  another,  who  had  di- 
rected it  to  be  booked  at  the  carrier's  office.  It 
could  not  have  been  booked  without  a  reward. 
The  plaintiff  thus  had  it  in  his  exclusive  cus- 
tody, and  therefore  it  was  held  that  he  should 
not  recover.  In  another  respect  the  case  was 
like  that  before  us.  At  York,  his  place  of  des- 
tination, he  got  out  of  the  coach  and  walked 
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away  and  was  gone  two  hours;  yet  the  point 
was  not  even  made,  that  he  should,  for  that 
|  reason,  fail  to  recover  for  his  bag  and  clothes, 
which  had  been  purloined  with  the  note  du- 
ring his  absence.  And  this,  though  the  case 
was  stronger  for  a  point  of  gross  neglect  than 
the  present;  for  he  retained  the  actual  though 
not  the  exclusive  custody  of  his  bag.  In  the 
case  before  us  the  regular  fare  was  paid  for  the 
plaintiff  and  his  baggage;  and  the  trunk  prob- 
ably placed  in  the  usual  separate  department. 

But  the  more  effectually  to  secure  impunity 
for  absolute  carelessness,  the  defendants  gave 
notice,  that  all  baggage  was  at  the  risk  of  the 
owner.  This,  taken  literally,  is  another  mode 
of  fastening  all  the  duty  on  the  passenger,  ex- 
actly inverting  the  obligation  imposed  by  law. 
It  is  saying:  "I  like  your  passage  money,  and 
the  emoluments  of  my  public  employment  as 
a  common  carrier  of  passengers  and  their  bag- 
gage. I  will  take  my  reward,  but  choose  to 
consult  my  convenience  and  safety  in  the  meas- 
ure of  responsibility."  If  the  carrier  have  the 
legal  power  to  restrict  any  branch  of  his  lia- 
bility either  by  special  contract  or  notice,  it  is 
certainly  important  to  inquire,  looking  at  the 
consequences,  whether  such  power  be  arbitrary 
and  illimitable.  If  it  be,  there  is  no  end  to  this 
kind  of  encroachment;  and  the  passenger  may 
as  well  be  required  to  risk  his  limbs  or  his 
neck. 

*A11  must  agree  with  what  was  said  [*2O1 
on  the  argument,  that  a  man  may  become  a 
common  carrier  or  not  at  his  option;  and  that 
he  may  limit  his  office  to  the  carrying  of  per- 
sons or  goods  as  he  pleases,  and  at  such  gener- 
al prices  as  he  may  choose  to  charge.  2  Kent, 
Com.,  598,  3d  ed.  But  his  office  as  a  common 
carrier  once  becoming  fixed  and  his  line  of 
travel,  subjects  of  carriage,  and  prices  estab- 
lished, it  is  much  more  questionable  whether, 
in  respect  to  passengers  or  goods  which  nre 
fairly  committed  to  him,  he  can  qualify  his 
public  duty.  It  is  agreed  bv  all  the  books,  that 
while  he  enjoys  the  privileges  of  a  common 
carrier,  there  are  certain  duties  pertaining  to 
that  office  which  he  cannot  escape  in  any  form. 
In  the  first  place,  he  is  bound  to  receive  pas- 
sengers and  goods,  if  he  have  room,  and  carry 
them  for  a  reasonable  reward,  which  may  be 
set  down  as  the  accustomed  reward  for  like 
services.  2  Kent,  Com..  598.  8d  ed.,  and  cases 
cited  in  n.  f;  per  Mansfield,  Ch.  J.,  and  Law- 
rence J.,  in  Harru  v.  Packwood,  3  Taunt..  271, 
272;  per  Best,  Ch,  ./.,  in  Ril^v  v-  JI»rne.  5 
Bing.,  217  ;  8.  C.,2  Moor.  &  P.,  881.  888. 

Itis equally  well  settled  that  he  cannot,  eith- 
er capriciously  in  a  single  instance,  nor  by 
public  notice  seen  and  read  by  his  customer, 
nor  even  by  special  agreement,  exonerate  him- 
self from  the  consequences  of  gross  neglect. 
Per  Best,  Ch.  ./..  in  Rilev  v.  Ilornr.  5  Bing., 
217;  8.  €.,  2  Moor.  A  P..  881.  841;  Sltat  v. 
Fogg,  5  Barn.  A  Aid..  842:  Wright  v.  Snrll,  Id., 
850:  OirteU  v.  WiUan.  2  Barn.  A  Aid..  350: 
HtcJtv.  Evan*,  8  Camp..  207;  X.  C..  16  Kant. 
244;  Ilodenham  v.  Ittnnctt.  4  Price.  31;  Smttk 
v.  Horn«.  8  Taunt..  144:  S.  0..  2  Moor..  18; 
Ncipborn  v.  Ju»f,  2  Carr.  A  P..  78. 

Itis  ftaid  in  the  Doct.  it  Student.  Dial. .2, 
ch.  88.  p.  224  of  Mat-hall's  ed ..  "If  he(the  cur- 
rier) would  per  case  refuse  to  carry  it  unless 
promise  were  made  unto  him  that  he  Khali  not 
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be  charged  for  no  misdemeanor  that  should  be 
in  him.  the  promise  were  void  ;  for  it  were 
against  reason  and  against  good  manners  ;  and 
so  it  is  jin  all  other  cases  like."  In  Noy, Maxims, 
92, it  is  said:  "If  a  carrier  would  refuse  to  carry 
unless  a  promise  were  made  to  him  that  he 
2<$2*]  *shall  not  be  charged  with  any  such 
miscarriage,  that  promise  is  void,"  Gross  neg- 
ligence is  in  general  a  species  of  fraud,  though 
it  may  not  be  always  so.  Story,  Bailm.,  13, 
sees.  19-22.  And  an  agreement  giving  direct 
countenance  to  a  fraud  would  be  contrary  to 
public  policy.  It  is  equally  well  settled  that  a 
special  agreement,  or  which  is  the  same  thing, 
a  notice  seen  and  acted  upon  by  the  owner  of 
goods,  will  not  protect  the  carrier  against  the 
consequences  of  the  malfeasance  or  misfeas- 
ance of  himself  or  .his  servants;  as  if  they  con- 
vert the  goods  or  make  a  wrong  delivery. 
Story,  Bailm.,  365,  sec.  570,  and  cases  cited; 
Beck  v.  Evans,  16  East,  244.  Indeed,  all  this 
would  be  so,  could  we  suppose  the  carrier's 
obligations  brought  down  to  that  of  a  mere 
mandatary. 

Passing  below  gross  neglect  and  misfeasance, 
the  balance  of  opinion  in  Westminister  Hall 
would  seem  to  be  that  the  liability  of  the  car- 
rier may  be  dispensed  with.  Story,  Bailm., 365, 
sec.  571  and  cases  cited.  I  think  Low  v.  Booth, 
13  Price,  329,  may  be  set  down  as  a  direct  ad 
judication  that  ordinary  neglect  may  be  pro- 
vided against  by  the  parties. 

But  the  great  question  is,  under  what  limit- 
ations may  the  parties  provide  for  a  reduction 
of  the  liability.  For  one,  I  hardly  feel  warrant- 
ed to  interpose  a  general  denial  that  the  extra- 
ordinary responsibility  of  the  common  carrier 
may  be  taken  away  by  the  joint  act  of  the  par- 
ties ;  and  such  I  take  a  proper  notice  to  be  if 
known  to  the  bailor.  I  agree  that  there  is  no 
adjudication  of  a  date  so  ancient,  that  we  are 
obliged  to  respect  it  as  authority,  giving  the 
common  carrier  a  right  to  take  a  fair  reward 
for  the  carriage,  and  yet  acquit  himself  of  his 
obligation  as  such.  Admitting  the  doctrine  of 
notice  to  have  that  effect,  and  to  be  as  old  as 
Forward  v.  Piltard,  1  T.  R. ,  27,  as  was  said  by 
Burrough,  /.,  in  Smith  v.  Horne,  8  Taunt.,  144, 
140  ;  8.  C.,2  Moor.,  18,  22;  yet  we  are  carried 
back  no  farther  than  1785,  about  ten  yeatrs  after 
the  Revolution.  And  even  so  soon  after,  we 
find  the  learned  judge  adding  :  "It  cannot  but 
be  lamented  that  such  notices  have  ever  been 
used,  and  recognized  as  a  protection  to  carri- 
ers, to  devest  them  of  their  responsibility."  2 
2tt3*]  Moor.,  *22.  If  he  meant  a  general  and 
arbitrary  power  of  protection,  I  think  every- 
one must  concur  with  him  ;  but  if  he  is  to  be 
understood  as  speaking  to  the  extent  of  the 
case  before  him,  it  appears  to  me  that  the  no- 
tice was  very  properly  allowed  to  avail  both 
upon  principle  and  authority.  It  was  thus  : 
"That  they  (the  carriers)  would  not  hold  them- 
selves accountable  for  cash,  writings  or  any 
article  above  the  value  of  £5,  unless  entered 
and  paid  for  according  to  its  value,  when  de- 
livered to  their  agents."  2  Moor.,  19  ;  more 
briefly  8  Taunt.,  144.  145.  I  am  inclined  to 
think  by  what  fell  from  Park,  J.,  in  the  same 
cause,  that  both  he  and  Burrough,./.,  must 
have  alluded  to  the  disposition  of  carriers  to 
extend  their  protection  by  notices  beyond  the 
principle  on  which  tiiey  were  originally  al- 
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lowed.  Park,  J.,  said:  "The  indulgence  given 
to  carriers  by  limiting  their  responsibility  by 
the  notices  usually  affixed  in  their  offices,  has 
occasioned  great  public  inconvenience.  The 
courts  have  lately  been  inclined  to  restrain 
them."  2  Moor.,  21,  22.  And  they  determined 
that  even  this,  the  usual  and  allowed  notice, 
should  not  protect  the  defendants  against  gross 
negligence. 

To  appreciate  in  a  proper  manner  the  partic- 
ular notice  in  question,  it  is  necessaay  to  ad- 
vert briefly  to  the  relative  obligation  of  the  car- 
rier and  owner.  The  former  is  an  insurer  against 
loss  by  any  event  except  the  act  of  God  (now 
holden  to  be  synonymous  with  inevitable  ac- 
cident) or  the  enemies  of  the  Republic.  Per 
Holt,  J.,  in  Uogqsv.  Bernard,  2Ld.  Raym.,918; 
Forward  v.  Piltard,  1  T.  R.,  27,  33.  To  this 
maybe  added  another  exception  ;  a  loss  by  the 
fraud,  and  perhaps  the  gross  neglect  of  the 
owner  in  a  case  where  he  owes  a  duty.  Brad- 
ley v.  Waterhouse,  3  Carr.  &  P.,  318  ;  Whalley 
v.  Wray,  3  Esp.  N.  P.  Cas.  74.  It  follows  that 
the  obligation  of  the  owner  is  like  that  of  other 
persons  who  cause  their  property  to  be  insured. 
He  must  act  in  good  faith,  and  at  least,  if  he 
speak  at  all,give  a  correct  account  of  every  cir- 
cumstance peculiarly  within  his  own  knowl- 
edge, which  is  material  to  the  risk  which  the 
insurer  incurs  according  to  the  legal  nature  of 
his  engagement.  The  case  of  Kenrig  v.  Eggles- 
ton,  Aleyn,  93,  was  very  severe  upon  the  car- 
rier. The  plaintiff  delivered  a  box  *to  [*264 
the  carrier's  porter,  telling  him  there  was  a 
book  and  tobacco  in  it ;  in  truth  it  contained 
£100  besides.  The  whole  was  lost,  and  the  car- 
rier held  liable  for  the  money.  "It  was  agreed 
by  the  counsel,  and  given  in  charge  to  the  jury, 
that  if  a  box  with  money  in  it  be  delivered  to 
a  carrier,  he  is  bound  to  answer  for  it  if  he  be 
robbed,  although  it  was  not  told  him  what  was 
in  it.  And  so  it  was  ruled  in  one  Barcroft's  case, 
as  Rolle  said,  where  a  box  of  jewels  was  de- 
livered to  a  ferryman,  who  knowing  not  what 
was  in  it,  and  being  in  a  tempest,  threw  it  over- 
board into  the  sea;  and  resolved  that  he  should 
answer  for  it."  Rolle  finally  directed,  "that 
although  the  plaintiffs  did  tell  him  of  some 
things  in  the  box  only,  and  not  of  the  money, 
yet  he  must  answer  for  it;  for  he  need  not  tell 
the  carrier  all  the  particulars  in  the  box.  But 
it  must  come  on  the  carrier's  part  to  make  spe- 
cial acceptance."  He  left  the  question  of  the 
intended  cheat  to  the  jury  to  consider  in  dam- 
ages ;  and  they  found  the  whole  £100,  deduct- 
ing £3  for  carriage.  It  is,  indeed,  not  surpris- 
ing, as  added  by  the  reporter,  "quod  durumm- 
debalur  drcumatantibus."  The  general  princi- 
ple laid  down  in  this  case  as  derived  from  Bar- 
croft's,  so  far  from  having  been  ever  ques- 
tioned, has  been  repeatedly  affirmed,  though  it 
has  been  thought  to  have  been  there  wrongly 
applied,  inasmuch  as  there  was  evident  artifice 
made  use  of  to  disguise  the  fact  of  there  being 
money  in  the  box.  This  case  was  decided  in 
24  Car.,  1  ;  see  per  Best,  Ch.  J.,  in  Riley  v. 
Horne,  before  cited.  There  is  a  still  stronger 
case  against  the  carrier  cited  by  Hale  in  Morse 
v.  Slue,  1  Vent.,  238. 

•In  the  cise  of  Tyly  v.  Morrice,  11  Wm.,  III. ; 
Garth.,  485,  the  plaintiffs'  servant  delivered  to 
the  defendant's  bookkeeper  £450  in  two  sealed 
bags,  and  told  him  it  was  £200,  which  the  book- 
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keeper  receipted  in  writing  as  "two  bags  of 
money  sealed  up,  said  to  contain  £200."  The 
whole  being  lost  by  a  robbery,  the  carrier  paid 
£200,  and  the  plaintiffs  sued  for  the  balance  on 
the  authority  of  Kenrig  v.  Eggleston.  The  court 
distinguished  the  case,  and  confined  the  plaint- 
iff's claim  to  what  had  been  paid  :  "Because 
there  was  a  particular  undertaking  by  the  car- 
265*]  rier  for  the  carriage  *of  £200  only,  and 
his  reward  was  to  extend  no  further  than  to 
that  sum,  and  'tis  the  reward  which  makes  the 
carrier  answerable;  and  since  the  plaintiffs  had 
taken  this  course  to  defraud  the  carrier  of  his 
reward,  they  had  thereby  barred  themselves  of 
that  remedy  which  is  founded  on  the  reward." 
The  case  of  Tickburne  v.  Whi(e,5  Geo.I.,Feb.l6, 
1718.is  thus  reported  in  1  Str.,145.  "Per  King. 
Ch.  J.  If  a  box  is  delivered  generally  to  a  car- 
rier, and  he  accepts  it,  he  is  answerable  though 
the  party  did  not  tell  him  there  is  money  in  it. 
But  if  the  carrier  asks  and  the  other  says  no, 
or  if  he  accepts  it  conditionally,  provided  there 
is  no  money  in  it,  in  either  of  these  cases,  I 
hold  the  carrier  is  not  liable."  Aleyn,98  is  cited 
as  authority.  The  case  of  Gibbon  v.  Paynton, 
4  Burr..  2298,  approves  of  the  general  doctrine 
in  Kenrig  v.  Eggleston,  but  thinks  it  misapplied. 
I  have  noticed  these  cases,  and  some  of  them 
at  large,  as  showing:  1.  That  the  carrier  is  lia- 
ble in  respect  to  his  reward  ;  but  2.  That  to 
raise  in  the  law  a  respect  to  his  reward,  he  must 
make  a  special  acceptance,  or  at  least  inquire 
and  obtain  a  positive  representation.  It  follows 
that  if  the  plaintiff  either  answer  untruly,  or 
on  request  refuse  to  make  any  reply  whatever, 
the  carrier  may  say  either  that  he  will  not  re- 
ceive the  goods,  or  that  if  he  receives  them,  it 
shall  not  be  as  a  common  carrier  ;  indeed  that 
he  will  not  consider  himself  accountable  as  a 
bailee  for  reward.  He  may  either  refuse  to  re 
ceive  pay  for  the  carriage.,  or  refuse  to  receive 
a  premium  beyond  a  certain  amount.  I  forbear 
to  go  further  into  the  cases,  because  I  think 
these  general  propositions  are  all  substantially 
adjudged  by  this  court  in  the  late  case  of  the 
Bk  v.  Brown,  9  Wend.,  85.  114.  115. 

Then  reading  the  cases  on  this  subject,  and 
especially  that  of  Kenrig  v.  Eggleaton,  and 
M»r*e  v.  Slue,  will  anyone  nay  that  the  carrier 
shall  b«  liable,  where  the  owner  refuses  to  con- 
cur in  any  reasonable  request  on  his  side  to 
avoid  imposition;  to  make  everything  honest 
and  fair?  Was  it  unreasonable  then  in  the 
carriers,  to  demand,  as  in  Smith  v.  Horne,  that 
all  over  £5  should,  in  order  to  fix  the  carrier 
with  lo««.  be  entered  and  paid  for  according 
2«O*]  to  its  value?  *What  is  this  but  de 
manding  what  no  one  can  deny,  that  the  labor- 
er shall  be  paid  according  to  his  hire.  Is  it 
unreasonable  to  make  a  condition  that  the 
owner  shall  be  honest?  How  far  it  is  so,  let 
us  see  from  another  case.  Gibbon  v.  Paynton, 
4  Burr..  2290.  The  defendants  had  properly 
advertised  that  their  coachman  would  not  be 
answerable  for  money  or  jewels  or  other  val- 
uable goods,  unless  he  had  notice  that  such 
were  delivered  to  him;  and  it  was  probable 
that  the  plaintiff  knew  of  the  notice  and  un- 
derstood that,  by  the  course  of  trade,  money 
was  oot  carried  without  an  extra  premium. 
Yet  the  plaintiff  delivered  to  the  coachman 
£100  hid  in  hay  in  an  old  nail  bag.  The  bag 
and  the  hay  were  carried  safely,  but  the  money 
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was  lost.  It  was  held  that  the  plaintiff  could 
not  recover.  This  case  is  remarkable  as  being 
among  the  earliest  cases,  if  not  the  very  first 
case,  in  which  the  carrier's  notice  appears.  It 
was  in  Easter  Term,  9  Geo.  III.,  A.  D.  1769. 
Ld.  Mansfield  proceeded  entirely  independent 
of  the  notice;  he  considered  the  plaintiff's  con- 
duct fraudulent,  though  he  does  not  deny  that 
mere  silence  as  to  the  amount,  may  in  general 
be  honest,  if  the  plaintiff  be  not  called  out  by 
the  carrier.  Yates,  J.,  considered  the  notice 
equivalent  to  a  special  acceptance.  He  said 
"this  was  a  special  acceptance."  Aston,  J., 
also  hinted  at  the  same  ground;  and  both  he 
and  Ld.  Mansfield  laid  great  emphasis  on  the 
principle  that  a  carrier  is  liable  in  respect  to 
his  reward. 

It  is  obvious  that  if  the  owners  are  open  to 
frauds  when  once  the  goods  are  committed  to 
the  hands  of  the  carrier,  the  latter  is  equally 
exposed  to  imposition  in  the  delivery  ;  and 
while  it  is  reasonable  that  he  should  demand 
notice  of  what  he  is  called  upon  to  transport, 
is  it  not  equally  reasonable  that  he  should  make 
other  regulations  as  to  booking  the  goods?  Best, 
Ch.  J.,  in  Rileyv,  Home,  after  mentioning  as 
an  excuse  for  using  a  printed  notice,  that  "It 
would  be  inconvenient,  perhaps  impossible  to 
have  a  formal  contract  made  for  the  carriage  of 
every  parcel,  in  which  the  value  of  the  parcel 
should  be  specified,  as  well  as  the  price  to  be 
paid  for  the  carriage,"  proceeds:  "But  it  would 
add  very  little  to  the  labor  of  the  book-keeper, 
if  he  entered  the  value  *of  each  pack-  [*267 
age,  and  gave  the  person  who  brought  it  a 
written  memorandum  of  such  entry,  like  the 
slips  now  made  on  an  agreement  for  a  policy 
of  insurance."  I  have  yet  to  learn  that  any- 
thing calculated  to  insure  an  exercise  of  good 
faith  on  either  side,  or  a  full  understanding  of 
the  contract,  or  to  furnish  the  proper  evidence 
of  the  contract,  may  not  be  demanded.  I  will 
add.  that  all  this  is  due  to  the  safety  of  the 
carrier,  whose  means  of  providing  even  for  his 
general  security,  as  well  as  for  that  of  the  par- 
ticular package,  may  be  materially  affected  by 
temptations  to  robbery  concealed  from  him  in 
trunks,  boxes  or  old  bags  of  hay,  but  perhaps 
known  to  others  through  the  treachery  of  the 
owner's  servants,  and  in  flagrant  cases,  of  the 
owner  himself.  I  have  already  noticed  in  an- 
other connection,  the  importance  of  an  entry 
to  be  transferred  to  the  way  bill,  as  a  guide 
for  the  carrier's  agent  at  the  point  of  destina- 
tion and  delivery. 

Laboring  under  the  difficulty  of  making  in- 
quiries or  drawing  up  special  acceptances  in 
each  case,  and  knowing  that  a  silent  accept- 
ance on  their  part  would  open  them  to  inter- 
minable frauds,  carriers  resorted  to  the  notice 
as  a  proper  substitute.  If  such  an  a  carrier  has 
a  right  to  give,  it  is  in  its  own  nature  and  ac- 
cording to  all  the  analogies  of  business,  when 
brought  home  to  the  owner,  and  this  mint  al- 
ways be  proved,  a  proposition,  which  if  fol- 
lowed by  a  delivery  of  the  parcel,  fastens  upon 
the  transaction  the  conditions  or  other  terms 
specified,  fiignotd  v.  Wnt+rhnit*t ,  1  Man.  & 
8..  255,  is  very  strongly  illuHtrative  of  thin  po- 
sition. The  defendants  hud  given  the  usual 
notice,  that  value  above  £5  must  be  entered 
and  paid  for.  That  not  being  done,  Ld.  Ellen- 
borough,  Ch.  J.,  said:  "There  was  no  contract 
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at  all  between  the  plaintiffs  and  defendants;  in 
which  case  non  oritur  actio."  In  Batson  v. 
Donovan,  4  B.  &  Aid.,  21.  Best,  J.,  and  the 
whole  court  agreed  that  though  the  carrier 
must  make  the  proper  inquiries,  yet  "the  effect 
of  the  notice  is  to  prevent  the  necessity  of  a 
particular  inquiry  in  each  case."  Harris  v. 
Packwood,  3  Taunt.,  264.  is,  also,  that  unless 
the  notice  be  complied  with,  there  is  no  con- 
tract at  all,  and  in  case  of  loss,  the  plaintiff 
cannot  recover  even  the  lesser  sum  specified. 
268*]  *So  long  as  the  printed  notice  of  a 
common  carrier  is  confined  to  the  purposes 
which  I  have  enumerated,  and  others  calcu- 
lated to  save  himself,  without  mischief  to  his 
customer,  or  for  the  benefit  of  the  lattor,  I  see 
no  objection  in  principle  to  giving  it  full  ef- 
fect. So  far  it  is  not  a  refusal  to  carry  for  a 
reasonable  reward.  So  far  it  is  not  a  limitation 
of  the  carrier's  liability.  He  merely  declares 
to  the  customer  what  is  true  and  just:  "You 
know  the  value  of  your  goods;  I  will  not  rum- 
mage your  parcel;  I  will  take  your  own  ac- 
count; but  I  will  not  incur  the  responsibility 
of  a  common  carrier  unless  your  account  shall 
prove  true.  If  you  commit  a  fraud  or  deal 
captiously  or  capriciously  on  your  own  part, 
you  cannot  complain  if  my  duty  is  reduced  to 
that  of  a  mandatary." 

I  have  taken  pains  to  look  at  the  English 
cases  concerning  carriers'  notices,  with  a  view 
to  the  principles  mentioned;  and  considering 
the  loud  and  repeated  complaints  which  have 
been  made  against  them  as  a  pernicious  inno- 
vation, I  have  been  disappointed  to  find  them, 
with  very  few  exceptions,  confined  within 
those  principles,  and  well  sustained  both  by 
authority  and  the  analogy  of  the  law  of  insur- 
ance. To  deny  that  nearly  all  of  them,  I  do 
not  say  quite  all,  so  far  as  they  give  general 
effect  to  such  notices,  are  not  to  enter  into  and 
form  a  part  of  our  own  law,  would,  it  appears 
to  me,  be  to  rise  against  the  united  authority 
of  Westminster  Hall,  both  before  and  since 
the  Revolution.  I  do  not  speak  of  the  various 
qualifications  under  which  they  have  been  re- 
ceived, arising  from  some  differences  of  lan- 
guage in  the  notices  themselves,  diversity  of 
circumstances  to  which  they  have  been  applied, 
or  the  conflict  of  judicial  authority.  These 
may  justly  form  the  subject  of  complaint.  But 
to  make  a  difficulty  in  understanding  and  ap- 
plying the  language  of  commercial  instruments 
an  objection  to  the  instruments  themselves, 
would  long  since  have  stricken  many  such 
from  existence. 

Most  of  the  litigation  upon  this  subject  has 
arisen  from  notices  said  to  have  been  got  up 
with  a  view  to  protect  carriers  by  land  in  wheel 
carriages  or  sleighs.  The  cases  are  very  nu- 
merous, and  I  cannot  pretend  to  cite  them  all; 
269*J  *but  will  simply  refer  to  such  as  I  have 
found  on  considerable  search,  in  order  that  it 
may  be  seen,  whenever  thought  worth  while, 
how  nearly  they  all  come  in  principle  and 
mostly  even  in  words  and  letters,  to  the  ex- 
amples already  exhibited  from  timithv.  Home 
and  Gibbon  v.  Paynton.  Vid«  Tate  v.  WiUan, 
2  East,  128;  Izelt  v.  Mountain,  4  Id.,  371;  Clarke 
v.  Gray,  6  Id..  564;  2  Smith,  262; S.  C.,4  Esp., 
177;  Nicholson  v.  Willan,  5  East,  507,  -S.  C.,  2  j 
Smith,  107;  Batson  v.  Donovan,  4  B.  &  Aid. ,  21 ; 
Thorogood  v.  Marsh,  1  N.  Gow.,  105;  Comng- 
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tonv.  WiUan,  Id.,  115;  Bignold  v.  Waterhouse, 
IMaule&S.,  255;  Riley  v.  Home,  5  Bing., 
217;  Newborn  v.  Just,  2  Carr.  &  P.,  76;  Brooke 
v.  Pickwick,  4  Bing.,  218;  Garnett  v.  Willan 
5  B.  &  Aid.,  53;  Sleat  v.  Fagg,  Id.,  342;  Brad- 
ley v.  Waterhouse,  3  Carr.  &  P.,  818;  Macklin 
v.  Waterhouse,  2  Moor.  &  P.,  319,  and  Riley  v. 
Home,  Id.,  331— both  these  cases  reported  in  5 
Bing.,  217,  under  the  title  of  Riley  v.  Home; 
Roskell  v.  Waterhouse,  2  Stark.,  461;  Huttonv. 
Bolton,  3  Doug.,  59;  S.  C.,  1  H.  Bl.,  299,  n.; 
Kerrv.  Willan,  6  Maule  &  S.,  150;  8.  C.,  2 
Stark.,  53;  Davis  v.  WiUan,  2  Stark.,  279;  Al- 
fred v.  Home,  3  Id.,  136;  Clayton  v.  Hunt,  3 
Camp.,  27;  Butler  v.  Heane,  2  Id.,  415;  Rowley 
v.  Home,  10  Moor.,  247;  S.  6'.,  a  Bing.,  2;  Beck 
v.  Evans,  16  East,  244;  S.  C.,  3  Campb.,  267; 
Wilson  v.  Freeman,  3  Id.,  527;  Levi  v.  Water- 
house,  1  Price,  280;  Lowe  v.  Booth.  13  Id.,  329; 
Down  v.  Fromont,  4  Camp.,  40; Munnv.  Baker, 
2  Stark.,  255;  Gouger  v.  Jolly,  \  Holt,  317;  Cob- 
den  v.  Bolton,  2  Camp.,  108;  Marsh  v.  Home, 
5  Barn.  &  C..  322;  Bodenham  v.  Bennett.  4 
Price,  31;  Mayhew  v.  Earner,  3 Barn.  &  C.,  601; 
Clayv.-Willan,  1  H.  Bl.,  298.  If  instead  of  look- 
ing at  the  original  cases,  any  one  be  desirous 
of  seeing  their  general  character  at  a  shorter 
glance,  he  will  find  many  of  them  abtracted 
in  Wheat.  Selw.,  N.  P.,  Carriers,  2;  and  still 
more  copiously  in  5  Petersd.  Abr. ;  Carriers 
by  land,  pp.  64-86,  Am.  ed..  with  Ham.  Suppl.; 
Carriers,  Notices,  effect  of,  pp.  227-236. 

*These  notices  have,  in  some  of  their  [*2  7  O 
aspects,  been  occasionally  vindicated,  per  Law- 
rence, J.,  in  Harry  v.  Packwood,  3 Taunt.,  264, 
and  Best,  Ch.  J.,  in  Riley  v.  Home.  In  the  first 
case,  Mansfield,  Ch.  J.,  complained  of  them  as 
leading  to  frauds,  by  disclosures  of  value  to 
persons  standing  around;  but  he  adds,  however 
inconvenient  that  may  be,  "it  seems  that  from 
the  days  of  Aleyn  down  to  this  hour,  the  cases 
have  again  and  again  decided  that  the  liability 
I  of  a  carrier  may  be  so  restrained."  Ld.  Ellen- 
|  borough,  in  Down  v.  Fromont,  4  Camp.,  40, 
expressed  his  sorrow  that  carriers  had  been  al- 
lowed to  limit  their  common  law  responsibility 
at  all,  and  said  that  some  legislative  measure 
upon  the  subject  would  soon  become  necessary. 
Several  statutes  had  then  already  been  passed 
in  England,  fixing  limits  to  the  responsibility 
of  carriers  by  water;  and  in  1830,  the  Stat.  1 
Wm.  IV.,  ch.  68,  restrained  the  effect  of  the 
notice  by  land  carriers  ;  but  adopted  the  great 
principle  of  the  notice  by  requiring  the  owner 
to  state  the  value  of  certain  enumerated  ar- 
ticles to  the  carrier  at  the  time  of  delivery.  A 
short  abstract  of  these  statutes  are  given  in  2 
Kent,  Com.,  605,  and  the  note  there.  The  Stat- 
ute of  1830,  is  stated  more  at  large  in  Id..  607, 
n.  c.  And  it  is  handsomely  abridged  section 
by  section,  with  all  its  provisions,  in  Smith, 
Merc.  L.,  170,  171. 

Some  few  American  books  may  be  said  to 
amount  to  a  general  recognition  of  the  validity 
of  the  carrier's  notice,  without,  however,  fix- 
ing any  boundary  to  its  object  or  operation. 
Co.  Bk.  v.  Brown,  9  Wend.,  115,  per  Nelson, 
J.;  Phillips  v.  Earle,  SPick.,182;  Bean  v.  Green, 
SFairf.,  422. 

So  much  both  for  judicial  and  legislative  ac- 
tion, the  great  mass  of  which  has  been  direct- 
ed to  enforce  a  fair  course  of  conduct  on  the 
side  of  the  bailor.  They  all  go  upon  the  most 
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obvious  ground;  that  a  man  shall  not  raise  an 
action  in  his  favor  out  of  his  own  fraud  or 
neglect. 

Ch.  J.  Best,  2  Moor.  &  P..  841,  342,  thus 
sums  up  the  points  which  are  material  to  the 
case  before  us  :  "  That  a  carrier  is  an  insurer 
of  the  goods  that  he  carries;  that  he  is  obliged 
for  a  reasonable  reward  to  carry  any  goods  that 
271*]  *are  offered  him,  to  the  place  to  which 
he  professes  to  carry  goods,  if  his  carriage  will 
hold  them  and  he  is  informed  of  their  quality 
and  value;  that  he  is  not  obliged  to  take  a  pack- 
age, the  owner  of  which  will  not  inform  him 
what  are  its  contents  and  of  what  value  they 
are;  that  if  he  do  not  ask  for  this  information, 
or  if,  when  he  asks  and  is  not  answered,  he 
still  takes  the  goods,  he  is  answerable  for  their 
amount  whatever  that  may  be  ;  that  he  may 
limit  his  responsibility  as  an  insurer  by  no- 
tice." It  is  the  extent  of  this  right  of  notice  or 
of  special  acceptance  which  is  the  important 
object  of  attention. 

Suppose  all  the  reasonable  terms  of  the  car- 
rier complied  with;  the  value  disclosed,  or  the 
goods  weighed  where  that  is  required  as  it  may 
be,  per  Nelson  J..  in  Bk.  v.  Brown,  9  Wend., 
114;  Munn  v.  Baker,  2  Stark.,  255,  the  premi- 
um paid  or  secured  without  inquiry,  or  ac- 
cording to  value  or  weight,  the  goods  booked 
and  placed  in  the  coach  beyond  the  reach  or 
the  knowledge  of  the  owner ;  having  come 
hundreds  of  miles  perhaps  of  his  journey,  re- 
lying on  coach-owners  who  take  all  the  bene- 
fits and  privileges  of  common  carriers,  he 
meets  on  going  into  an  office,  for  the  first  time 
with  the  unqualified  notice  :  "  All  baggage  at 
the  risk  of  the  passenger."  Suppose  a  case  of 
DO  notice,  but  simple  refusal  to  take  on  com- 
mon law  terms;  no  one  will  pretend  that  the 
carrier  could  enforce  such  a  claim.  Is  the  no 
tire  anything  more  ?  It  comes  to  the  bailor's 
knowledge  for  the  first  time  in  his  life.  He  is 
surprised  with  a  declaration  that  all  his  reli 
ance  for  the  safety  of  his  baggage  is  gone,  un- 
less he  shall,  in  case  of  its  loss,  have  the  luck 
to  prove  by  the  servants  of  the  coach-owner, 
the  instruments  of  misfeasance  or  neglect,  that 
one  or  the  other  has  intervened.  What  is  the 
reason  that  the  common  law  will  not  excuse 
the  carrier  unless  he  shows  the  act  of  Qod,  or 
the  enemies  of  the  Republic,  or  the  misconduct 
of  the  plaintiff  ?  "  This,"  says  Ld.  Holt,  "  is 
a  politic  establishment,  contrived  by  the  policy 
of  the  law  for  the  safely  of  all  persons  the  ne 
cessity  of  whose  affairs  require  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealing  ;  for  else  these  carriers 
—  7-* |  might  *have  an  opportunity  of  undo- 
ingall  persons  that  had  any  dealings  with  them, 
by  combining  with  thieves,  etc.,  and  yet  doing 
it  in  such  a  clandestine  manner  as  would  not 
be  possible  to  be  discovered. "  Coggt  v.  Bern- 
ard, 2  Ld.  Raym.,  918.  Nor  was  this  said  of  a 
barbarous  people  or  a  barbarous  age;  but  in 
the  reign  of  Queen  Anne,  of  morals,  arts  and 
arms,  an  age  distinguished  as  the  Augustan  Era 
of  England.  As  late  as  1828,  in  Rilty  v.  Home, 
Best,  Ch.  J.,  said:  "If  the  goods  should  be  lost 
or  injured  by  the  grossest  negligence  of  the 
carrier  or  his  servants,  or  stolen  by  them  or 
by  thieves  in  collusion  with  them,  the  owner 
would  be  unable  to  prove  either  of  these 
causes  of  loss  ;  his  witnesses  must  be  tho  car- 
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rier's  servants,  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their 
masters  and  themselves.  2  Moor.  &  P.,  337.  It 
would  be  arrogant  in  any  nation  to  claim  a 
state  of  morals  superior  to  those  of  England  and 
especially  to  Scotland,  where  the  same  rigor 
prevails  ;  still  more  arrogant,  not  to  say  pro- 
fane, to  claim  a  national  perfectability  so  high 
as  to  rise  above  temptation.  Chancellor  Kent 
admires  the  steady  and  firm  support  which  the 
English  courts  have  given  to  the  salutary  rule 
of  law  on  this  subject,  without  bending  to 
popular  sympathies,  or  yielding  to  the  hard- 
ships of  a  particular  case.  2  Kent.  Com.  601 
602,  3d  ed. 

Can  the  carrier  in  any  way  put  an  absolute 
limit  in  his  own  discretion  on  his  own  duty 
and  responsibility,  thus  based  upon  founda- 
tions of  public  policy?  In  the  first  place,  how 
stand  the  books?  In  Kirkman  v.  Shawcros*,  6 
T.  R.,  14,  it  was  held  that  dyers  and  bleachers 
might,  by  resolution  and  notice  to  their  cus- 
tomers, enlarge  their  respective  liens  on  goods 
bailed  to  them,  so  as  to  cover  a  general  bal- 
ance. But  Ld.  Kenyon,C%. «/.,  differed  the  case 
from  that  of  common  carriers,  who  had  no 
power  to  impose  such  terms.  His  words  are: 
"  They  have  no  right  to  say  they  will  not  re- 
ceive any  goods  but  on  their  own  terms  ; " 
though  he  recognized  their  right  to  the  notice 
protective  against  the  fraud  of  the  bailor.  So  he 
said  of  innkeepers,  "  who  are  bound  to  pro- 
tect the  property  of  their  guests.  Ashurst,  J. , 
speaks  of  the  obligation  of  inn-keepers  as  in- 
delible." The  *same  distinction  was  [*273 
recognized  by  Alvanley,  Ch.  J.,  in  Oppenheim 
v.  RusseU,  3  Bos.  &  P.,  42,  47.  He  was  fol- 
lowed by  Rook,  /. ,  in  the  same  case.  Chambre, 
J. ,  added  that  such  notice  by  a  carrier  would 
be  "so  manifestly  unreasonable  and  monstrous, 
that  I  think  no  legal  agreement  can  be  implied 
from  such  a  notice."  In  Lane  v.  Cotton,  1 
Salk.,  18,  Holt,  Ch.  J..  places  the  occupation 
of  a  carrier  on  the  list  of  public  employments, 
and  adds  that  his  undertaking  is  in  proportion 
to  his  power  and  convenience.  In  the  report 
of  the  same  case,  in  12  Mod.,  472,  he  thus 
groups  the  reasons  for  the  duty  of  the  carrier 
and  the  inn-keeper:  "For  what  is  the  reason, 
that  a  carrier  or  inn-keeper  is  bound  to  keep 
such  goods  as  he  receives,  at  his  peril.  It  is 
grounded  upon  great  equity  and  justice;  for  if 
they  were  not  chargeable  for  loss  of  goods 
without  assigning  any  particular  default  in 
them,  they  having  such  opportunity  as  they 
have  by  the  trust  reposed  in  them,  to  cheat  all 
people,  they  would  be  so  apt  to  play  the  rogue 
and  cheat  people,  without  almost  a  possibility 
of  redress, by  reason  of  the  difficulty  of  proving 
a  default  particularly  in  them,  that  the  incon- 
veniency  would  be  very  great.  And  though 
one  may  think  it  a  hard  case  that  a  poor  car- 
rier who  is  rolilu-cl  on  the  road  without  any 
manner  of  default  in  him,  should  be  answer- 
able for  all  the  goods  he  takes,  yet  the  incon 
veniency  would  be  far  more  intolerable  if  it 
were  not  so  ;  for  it  would  IK-  in  hit*  power  to 
combine  with  robl>erH,  or  to  pretend  a  robliery 
or  some  other  accident  without  H  possibility  of 
remedy  to  the  party;  aod  the  law*  will  not  ex- 
pose him  to  HO  great  a  temptation;  but  he  must 
be  honest  at  his  peril."  Taking  (he arguments 
of  Holt  and  Best,  a  relaxation  of  the  common 
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law  rigor  opens  the  high  road  to  fraud,  perj- 
ury, larceny  and  robbery.  "Common  carriers 
must  not  understand,"  says  Lawrence,  J.,  in 
Nicholson  v.  Wttlan,  2  Smith,  113,  "  that  they 
can  impose  any  terms  which  they  please  upon 
persons  who  send  goods."  Where  is  the  bound- 
ary? The  defendant  in  the  case  before  us.  says 
the  carrier  himself  is  to  prescribe  it.  If  this  be 
so,  it  is  easy  to  see  that  the  common  law  is 
overcome,  for  it  never  was  thought  that  if  this 
274*1  question  were  Entrusted  to  the  party 
instead  of  the  law,  the  fences  against  damage 
and  loss  would  stand  for  a  moment.  The  case 
in  hand  is  not  an  effort  to  secure  a  fair  premi- 
um for  carrying  baggage.  That  premium  is 
demanded  and  received  in  the  name  of  pas- 
sengers' fare.  To  aay  the  contrary,  is  against 
common  sense  and  a  shallow  evasion;  nor  is  it, 
indeed,  pretended.  You  cannot  raise  a  dis- 
tinction in  this  way  between  a  passenger  and 
his  traveling  trunk,  which  is  to  contain  his 
clothes  and  money  for  traveling  expenses,  and 
his  books  if  he  be  on  his  way  to  college,  as  in 
this  case. 

I  will  now  proceed  to  consider  such  few  dic- 
ta and  adjudications,  as  I  have  been  able  to 
find,  in  virtue  of  which,  I  admit,  if  they  are  to 
prevail,  the  common  carrier  will  himself  here- 
after give  the  law  ;  and  the  result  will  be  that 
in  the  course  of  a  short  time  no  single  person, 
properly  sustaining  that  character,  will  be  left 
in  the  State.  To  this  effect  it  is  said  we  have 
the  opinion  expressed  on  the  occasion  of  a  bill 
sent  up  from  the  House  of  Cornmons.sometime 
after  the  decision  in  Smith  v.  Shepherd,  in  1795, 
Abb.  Ship.,  p.  3,  ch.  4,  sec.  1  [Pa?e  322].  In 
Lyon  v.  Metis,  1  Smith,  484,  Ld.  ElTenborough, 
Ch.  J.,  gives  this  account  of  the  matter  :  "  If 
the  carrier  is  at  liberty  to  refuse  absolutely  to 
carry  money,  he  may  also  refuse  to  carry  any- 
thing else  ;  but  he  is  bound  to  take  for  a  reason- 
able reward.  There  must  be,  therefore,  some 
limitation.  A  bill  was  brought  into  Parliament 
to  alter  the  law  with  respect  to  ship-owners  ; 
but  it  was  thrown  out  by  the  law -lords,  that 
the  parties  might  relieve  themselves  against  the 
liability  to  the  full  extent,  by  a  special  notice 
and  agreement.  This  caused  an  alteration  in 
the  bills  of  lading,  and  also  several  public  no- 
tices which  are  mentioned  in  several  cases  in 
this  court."  Morse  v.  Slue.  1  Vent.,  190,  238,a 
previous  case  in  Car.  II.,  was  deemed  a  very 
hard  one  on  ship-owners.  The  ship  was  robbed 
by  a  very  strong  force.  The  defendant,  though 
acquitted  by  the  jury  of  all  fault,  was  yet  held 
liable.  The  ship,  being  in  corpus  comitatus,as 
Hale  said,  on  the  cause  being  a  second  time 
taken  up  by  the  court,  was  subject  to  the  law 
of  common  carriers.  Secondly,  said  he  :  "If 
the  master  would,  he  might  have  made  a  cau- 
275*]  tion  for  himself,  *which  he  omitting 
and  taking  in  the  goods  generally,  he  shall  an- 
swer for  what  happens."  The  case  of  Lgon  v. 
Metts,  1  Smith,  478,  was  itself  of  a  most  extra- 
ordinary character  for  the  extent  of  exemption 
claimed  under  the  notice;  and  though  the  court 
were  enabled  to  avoid  deciding  upon  its  gen- 
eral effect,  it  is  worthy  of  remark,  as  showing 
to  what  lengths  carriers  immediately  attempted 
to  proceed  under  the  favorable  suggestion  of 
the  law-lords.  The  notice  was  that  the  defend- 
ant would  not  be  responsible  for  any  loss  or 
damage  to  any  cargo  unless  it  happened  by 
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want  of  ordinary  care  and  diligence  in  the  mas- 
ter and  crew,  and  even  then  only  to  10  per  cent., 
this  not  to  exceed  the  value  of  the  vessel,  etc., 
and  if  any  person  was  desirous  to  subject  the 
defendant  for  losses  by  the  act  of  God  or  other- 
wise, he  must  make  a  special  agreement  and 
pay  extra  freight.  Tne  notice  was  signed  by 
49  owners  of  vessels  at  Hull,  and  publishud  in 
due  form.  As  the  neglect  proved  was  finally 
thought  to  be  that,  of  the  owner  himself,  the 
case  was  held  not  to  come  within  the  notice, 
and  the  court  did  not  think  it  necessary  to  say 
definitely  whether  it  would  protect  against  the 
negligence  of  the  master  and  crew.  The  owner 
furnished  a  leaky  vessel.  And  as  to  the  10  per 
cent,  clause,  that  could  be  applied  in  reason 
only  to  losses  which  might  happen  by  accident. 
8.  C.,  5  East,  428.  At  the  close  of  the  argu- 
ment as  stated  by  Smith's  Report,  in  which  the 
utter  illegality  of  the  notice  had  been  insisted 
on  as  contrary  to  the  policy  of  the  law,  Ld.El- 
lenborough,  Ch.  J.,  said  that  if  it  should  be 
necessary  to  decide  the  case  upon  general  prin- 
ciples it  was  of  great  importance.  This  was 
said  in  1804,  and  from  it  I  clearly  collect  that 
the  power  of  carriers  to  qualify  their  duty  to 
the  owners,  of  goods  fairly  committed  to  them, 
was  still  open.  This  conspiracy  among  the 
ship-owners  at  Hull  to  subvert  the  common  law 
in  respect  to  their  own  community,  makes  its 
first  appearance  to  us  in  Ellis  v.  Turner,  8  T. 
R.,  531,  A.  D.  1800.  And  in  that  case  I  think 
the  notice  was  at  least  shorn  of  its  power  to 
protect  the  owner  against  the  misconduct  of 
the  master,  by  which  the  loss  happened.  Yet 
even  this  notice  came  short  of  some  others 
which  were  as  we  shall  see  subsequently  al- 
lowed ;  for  it  *left  the  owner  a  privi-  [*27B 
lege  to  get  an  insurance  under  a  special  contract. 

The  contestin  respect  to  such  sweeping  qual- 
ifications seems  to  have  been  less  frequent  since 
the  resistance  they  met  in  Lyon  v.  .Veto,  though 
Ld.  Tenderden,  late  Abbott,  Ch.  J.,  in  his 
Treatise  on  Shipping.pt.  3,  ch.  4,sec.  8,  p.  296, 
Story's  ed.  of  1822,  has  left  on  record  an  in- 
stance, in  which  he  thinks  that  by  the  usual 
exception  in  the  bill  of  lading,  the  master  may 
stand  protected  against  a  loss  by  fire.  Per 
Green,  J.,  in  Gordonv.  Buchanan,  5  Yerg.,71, 
82,  S.  P.  In  other  respects  the  liability  of  both 
master  and  owners  as  common  carriers  has,  in 
England,  been  modified  by  statutes,  though 
these  do  not  like  the  statute  there  in  respect  to 
land  carriers,  expressly  preclude  the  proper  no- 
tice, or  other  mode  of  stipulation  for  further 
protection.  Smith,  Merc.  L.,  182-184;  Id.,  170, 
171 ;  Abb.,  Ship.,  pt.  3.  ch.  5,  Story 'sed.,  1822, 
p.  297-303.  But  the  statutes  have  probably 
been  the  main  reliance  of  ship  owners. 

The  later  English  books  are,  however.by  no 
means  barren  of  cases  going  all  lengths  to  the 
absolute  protection  of  the  carrier  both  by  water 
and  land.  In  Evans  v.  Soule,  2Maule  &  8.,  1, 
a  carrier  by  water  from  Bristol  to  Worcester, 
was  allowed  to  protect  himself  against  loss  in 
consequence  of  the  vessel  having  sunk,  under 
a  public  notice  that  all  goods  would  be  carried 
at  the  risk  of  the  owners,  unless  the  loss  or 
damage  should  arise  through  the  actual  default 
of  the  master  and  mariners.  The  validity  of 
the  notice  was  not  debated;  but  the  counsel  for 
the  plaintiff  after  assuming  that  the  notice  was 
valid  within  Gibbon  v.  Paynton,  4  Burr.,  2298, 
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and  Nicholson  v.  Willan,  5  East,  507  contended 
that  it  had  been  waived  by  the  mode  of  the  de- 
fendant's dealing.  That  view  was  overruled, 
and  judgment  given  for  the  defendant.  This 
decision  was  in  1813,  Ld.  Ellenborough  pre- 
siding, and  we  shall  soon  see  how  rapidly  the 
easy  surrender  to  a  single  encroachment, under 
the  ad  ministration,  too.of  a  very  able  jurist.led 
to  a  total  conquest  over  what  "Chancellor  Kent 
denominates,  and  every  lawyer  must  agree  to 
have  been,  a  most  salutary  rule  in  the  law  of 
277*]  carriers.  How  far  *he  may  stand  justi- 
fied in  complimenting  the  firmness  of  the  En- 
glish courts  in  maintaining  the  rule  will  also  be 
seen.  2  Kent,  Com.,  601,  d02,  3d  ed.  Its  form 
may  still  figure  in  our  books  ;  but  I  venture  to 
say  that  if  we  yield  one  inch  to  the  course  of 
modern  English  adjudication,  its  spirit  is  gone. 
The  obligation  of  common  carriers  will  become 
as  remarkable  for  its  laxity  as  it  has  heretofore 
been  for  its  rigor.  I  will  only  repeat,  in  respect 
to  this  case,  what  seems  to  me  perfectly  obvious, 
and  which  I  have,  if  not  very  unsuccessful, 
made  somewhat  apparent  to  others,  that  the 
difference  between  the  two  cases  from  Burrow 
and  East  and  that  of  Evans  v.  Soule  is,  that  the 
notices  in  the  former  went  merely  to  protect 
against  the  fraud  of  the  bailor,  and  the  latter 
to  conceal  and  favor  fraud  directed  against  the 
owner,  and  in  favor  of  the  party  giving  the  no- 
tice. The  one  was  for  and  the  other  against 
the  public  morals  ;  the  former  said  merely  : 
''Give  me  a  due  reward,  and  I  will  be  account- 
able as  a  common  carrier ;"  the  latter  :  "  Give 
me  the  same  reward  (for  the  carrier  fixes  it;  it 
may  be  less,  but  it  may  also  be  more),  and  yet 
I  cfaim  to  throw  all  risk  upon  you,  or  such  a 
degree  of  it  as  I  please."  In  the  former,  the 
plaintiff  sought  to  commit  and  did  commit 
actual  frauds  after  express  notice  that  he  must 
be  honest.  He  sought  in  that  way  to  deprive 
the  laborer  of  a  reasonable  reward  for  his  hire. 
In  the  latter,  he  was  paid  all  he  demanded,  and 
yet  he  refuses  to  carry  under  the  obligation  re- 
quired by  law. 

Latham  v.  Rutlsy,  2  Barn.  &  C.,  20,  was  a 
question  of  pleading,  and  no  farther  touches 
the  point  before  us,  than  as  it  was  assumed  at 
Ni*i  PrtU9  by  Abbott,  Ch.  J.  and  the  counsel 
in  the  cause,  that  a  common  carrier  by  land 
might  give  a  receipt  for  goods,  "  fire  and  rob 
bery  excepted."  In  Maving  v.  Todd,  1  fcitark., 
72,  A.  D.  1815,  before  Ld.  Ellenborough,  Ch. 
J.,  the  first  question  submitted  was,  whether 
the  defendants  stood  in  the  relation  of  common 
carriers  to  the  plaintiff;  and  it  was  held  that 
they  did.  The  goods  had  been  destroyed  by 
fife;  but  the  defendants  brought  to  the  knowl- 
edge of  the  plaintiff,  a  notice  that  they  would 
not  be  responsible  for  losses  by  fire.  Holroyd 
278*)  submitted  "whether  the  defendants 
could  exclude  their  responsibility  altogether. 
This  was  going  farther  than  bad  been  done  in 
the  case  of  carriers,  who  had  only  limited  their 
responsibility  to  a  certain  amount.  His  Lord- 
ship said:  "  Since  they  can  limit  it  to  acertain 
sum,  I  think  they  may  exclude  it  altogether; 
and  that  they  may  nay,  we  will  have  nothing 
to  do  with  fire."  Holroyd.  "  They  w«:re  bound 
to  receive  the  goods."  Ld.  Ellen  borough.  "Yes, 
but  tbev  mny  make  their  own  terms.  I  am  sor- 
ry the  law  is  HO;  it  lends  to  very  great  neg- 
ligence." And  the  plaintiff  wa»  nonsuited. 
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This  case  certainly  goes  the  whole  length.  The 
goods  were  committed  to  the  carrier  in  perfect 
fairness.  A  subsequent  case  in  the  same  vol- 
ume. Leenon  v.  Holt,  1  Stark.,  186,  A.  D.  1816, 
is  still  broader.  The  defendants,  common  car- 
riers, received  chairs  of  the  plaintiff  to  be  car- 
ried from  Nottingham  to  London;  but  they 
had  published  a  notice  that  all  packages  of 
looking-glass,  plate-glass,  household  furniture, 
toys,  etc.,  were  to  be  entirely  at  the  risk  of  the 
owners  as  to  damage,  breakage,  etc.  The  main 
question  was,  whether  this  notice  had  been 
brought  to  the  knowledge  of  the  plaintiff's 
agent;  and  the  fact  was  submitted  to  the  jury; 
in  charging  whom  Ld.  Ellenborough,  Ch.  J., 
said:  "If  this  action  had  been  brought  twenty 
years  ago.  the  defendants  would  have  been  li- 
able, since,  by  the  common  law,  a  carrier  ia 
liable  in  all  cases  except  two  ;  where  the  loss  is- 
occasioned  by  the  act  of  God,  or  of  the  King's 
enemies  using  an  overwhelming  force,  which 
persons  of  ordinary  means  of  resistance  can- 
not guard  against.  It  was  found  that  the  com- 
mon law  imposed  upon  carriers  a  liability  of 
ruinous  extent;  and,  in  consequence,  qualifica- 
tions and  limitations  of  that  liability  have  been 
introduced  from  time  to  time,  till,  as  in  the 
present  case,  they  seem  to  have  excluded  all 
responsibility  whatsoever;  so  that  under  the 
terms  of  the  present  notice,  if  a  servant  of  the 
carriers  had  in  the  most  willful  and  wanton 
manner  destroyed  the  furniture  intrusted  to- 
him,  the  principals  would  not  have  been  liable. 
If  the  parties  in  the  present  case  have  so  con- 
tracted, the  plaintiff  must  abide  by  the  agree- 
ment; and  be  must  be  taken  to  have  so  contract- 
ed, if  be  chooses  to  send  his  goods  to  be  carried 
after  *notice  of  the  conditions.  The  [*27J> 
question  then  is,  whether  there  was  a  special 
contract,  etc."  The  jury  found  for  the  plaint- 
iff on  the  question  of  his  agent  having  seen  the 
notice.  See  Barney  v.  Prentisg,  4  Har.  &  J. ,  317. 
Now  in  the  first  place,  I  feel  quite  happy  to  be 
assured  by  the  charge  of  Ld.  Ellenlmrough,  of 
what  I  think  I  had  already  collected  from  the 
cases,  that  there  is  no  adjudication  of  a  date 
anterior  to  the  American  Revolution  which 
sanctions  the  frittering  away  of  the  responsi- 
bility of  a  common  carrier,  by  exceptions,  pro- 
visos, special  acceptances,  notices,  or  other- 
wise, for  hisown  exclusive  benefit,  and  having 
no  respect  to  the  duty  of  the  bailor.  The  con- 
cluding note  of  Ld.  Coke  to  Sottthcott't  case, 
cited  to  us  from  4  Rep.,  84,  which,  though  no 
more  than  his  own  opinion,  is  yet  high  author- 
ity, has  no  specific  application  to  the  case  of  a 
carrier.  He  speaks  of  a  special  acceptance  by 
bailees  generally;  and  we  have  a  distinction 
taken  in  Kirkman  v.  tfhatccroiui  and  Opptnhfim 
v.  Kn**tll,  against  common  carriers  and  inn- 
keepers. And  I  feel  quite  confident  tbat'we 
have  already  seen  a  great  deal  of  principle. and 
considerable  in  the  shape  of  authority,  and 
there  is  much  more  of  both,  running  through 
the  books,  which  go  to  sustain  the  distinction. 
With  how  much  propriety  Ld.  Ellenborough 
confined  the  date  of  the  innovation  to  20  years, 
it  obviouH  by  the  previous  remarks  of  Ld.  Ken- 
yon.  Ch.  J.  (A.  D.  1798).  in  lliiU  v.  /V»p. 
'Trent  andM.  Nar>.,  1  Esp.,  86  He  Raid:  "There 
to  a  difference  where  a  man  is  chargeable  by 
law  generally,  and  where  on  his  own  contract. 
Where  a  man  is  bound  to  any  duty, and  charge- 
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able  to  a  certain  extent  by  operation  of  law,  in 
in  such  case,  he  cannot  by  any  act  of  his  own 
discharge  himself —as  in  the  case  of  common 
carriers,  who  are  liable  by  law  in  all  cases  of 
losses,  except  those  arising  from  the  act  of  God, 
or  of  the  King's  enemies;  they  cannot  dis 
charge  themselves  from  losses  happening  under 
these  circumstances,  by  any  act  of  their  own; 
as  by  giving  notice  for  example  to  that  effect. 
But  the  case  is  otherwise  where  amanischarge- 
able  on  his  own  contract.  There  he  may  quali- 
fy it.  as  he  thinks  fit."  See,  also,  Jeremy,  Law 
of  Carr.,  36. 

28O*]  *A11  that  Ld.  Ellenborough  said  in 
the  two  cases  cited  from  1  Stark,,  certainly 
presses  upon  the  mind  when  applied  to  ordi- 
nary bailees.  They  may  make  their  terms;  and 
we  have  seen  the  same  thing  as  to  carriers,  so 
far  as  the  terms  are  protective  against  the 
abuses  of  the  bailor,  or  for  the  reasonable  pro- 
tection of  the  bailee,  without  hurt  or  serious 
inconvenience  to  the  former.  Nor  am  I  able 
to  make  any  distinction  between  a  notice  and 
a  receipt  or  bill  of  lading.  Being  brought  home 
to  the  plaintiff,  the  notice  is  equivalent  to  a 
special  written  contract.  The  cases,  I  believe, 
all  agree  in  this.  They  may  differ  as  to  wheth- 
er the  restriction  be  a  limitation  of  the  contract, 
or  only  of  damages  under  it,  an  exception,  or 
a  proviso,  and  so  may  or  may  not  be  set  forth 
in  pleading;  Clark  v.  Gray,  6  East,  564;  La- 
tham v.  Rutley,  2  Barn.  &  C.,  20,  and  cases  cit- 
ed: but  the  terms  of  the  notice,  when  they  are 
admissible,  enter  into  the  framework  of  the 
bargain,  and  must  in  some  form  be  so  regarded. 
The  cases  in  Starkie  are  Nm  Prius  decisions, 
indicating  on  their  face  the  haste  and  want  of 
books  which  are  so  common  at  the  circuit;  and 
yet  it  is  claimed,  that  they  should  at  least  strike 
a  balance  between  conflicting  authority,  and 
surrender  the  law  which  shelters  the  traveling 
and  trading  community  to  the  discretion  of  its 
interested  carriers.  It  is  indeed  true  as  Ld. 
Ellenborough  remarks,  that  there  is  no  stop- 
ping place;  no  half  way  house.  If  the  carrier 
can  devest  himself  of  liability  for  destruction 
by  one  kind  of  accident,  or  by  one  servant,  he 
may  in  the  same  way  go  through  the  catalogue. 
He  may  exonerate  himself  at  least  from  all. 
except  gross  neglect  or  misfeasance;  and  even 
in  respect  to  these  he  compasses  nearly  the 
same  end  by  inverting  the  amis  and  darkening 
the  horizon  of  evidence.  I  Lave  said  that  re- 
laxing the  common  law  rigor  opens  the  high 
road  to  fraud,  perjury,  theft  and  robbery.  It 
does  more.  Looking  to  the  present  ordinary, 
not  to  say  universal  means  of  travel  and  trans- 
portation, by  coaches,  railroads,  steamboats, 
packets  and  merchant  vessels,  the  mere  super- 
addition  of  negligence  in  respect  to  the  safety 
of  "passengers  and  property,  would  cons'titute 
a  most  fearful  item.  There  are  no  principles 
28 1  *]*in  the  law  better  settled  than  that  what- 
ever has  an  obvious  tendency  to  encourage 
guilty  negligence,  fraud  or  crime,  is  contrary 
to  public  policy.  Such,  in  the  very  nature  of 
things,  is  the  consequence  of  allowing  the  com- 
mon carrier  to  throw  off  or  in  anyway  restrict 
his  legal  liability.  The  traveler  and  bailor  is 
under  a  sort  of  moral  duress,  a  necessity  of 
employing  the  common  carrier  under  those  le- 
gal arrangments,  which  allow  any  number  of 

608 


persons  to  assume  that  character,  and  thus  dis- 
courage and  supersede  the  provision  for  other 
modes  of  conveyance.  My  conclusion  is,  that 
he  shall  not  be  allowed  in  any  form  to  higgle 
with  his  customer  and  extort  one  exception 
and  another,  not  even  by  express  promise  or 
special  acceptance  any  more  than  by  notice. 
He  shall  cot  be  privileged  to  make  himself  a 
common  carrier  for  his  own  benefit,  and  a 
mandatary,  or  less,  to  his  employer.  He  is  a 
public  servant  with  certain  duties  defined  by 
law;  and  he  is  bound  to  perform  those  duties. 
As  Ashurst,  J. ,  said  of  the  duties  of  inn-keep- 
ers in  Kirkman  v.  Shaw,  they  are  indelible.  An 
inn-keeper  is  said  to  be  indictable  for  extortion. 
Per  Holroyd,  J.,  in  Antett  v.  Waterhovse,  2 
Chit.,  1.  The  obligation  of  a  jailer  to  keep  his 
prisoners,  is  much  like  that  of  the  carrier  in 
keeping  goods.  Bac.  Abr..  Escape  in  Civ.  Cas., 
H.  He  is  also  a  public  servant,  and  bound  to 
perform  the  duties  of  his  office.  To  demand 
and  take  an  agreement  for  a  special  acceptance 
of  his  prisoner,  would  be  extortion,  and  the 
qualification,  therefore,  void.  In  my  opinion 
the  same  consequences  result  from  the  public 
character  and  absolute  duties  of  the  common 
carrier.  I,  therefore,  think  the  defendants  in 
the  case  at  bar  must  take  the  consequence  of 
their  obligation  as  common  carriers,  notwith- 
standing the  notice  to  the  plaintiff.  Admitting 
that  the  plaintiff  acceded  in  the  clearest  manner 
to  the  proposition  in  the  notice  that  his  baggage 
should  be  carried  on  the  terms  meniioned,  I 
think  the  contract  thus  made  was  void  on  his 
part  as  contrary  to  the  plainest  principles  of 
public  policy.  In  thus  holding,  we  follow  the 
law,  as  it  is  expressly  admitted  by  the  English 
judges  to  have  stood  at  the  period  when  our 
ancestors  *declared  themselves  inde  [*282 
pendent.  And  while  we  thus  fulfill  our  con- 
stitutional duty,  we  are  not  like  Westminister 
Hall  obliged  to  lament  while  we  enforce  the 
law. 

Being  of  also  of  opinion  that  here  was  no 
neglect  on  the  part  of  the  plaintiff  in  any  mat- 
ter of  duty  which  he  owed  the  defendants,  it 
follows  that  I  am  against  the  motion  for  a  new 
trial  upon  the  two  points  which  I  have  heard 
argued. 

I  give  no  opinion  upon  the  minor  questions 
raised.  They  were  argued  before  I  came  to  the 
Bench;  and  being  points  on  which  my  brethren 
felt  no  difficulty,  it  was  not  thought  worth 
while  to  call  the  attention  of  counsel  to  them 
on  the  second  argument. 

The  Chief  Justice  d'ssented.  He  was  of 
opinion  that  the  plaintiff  was  chargeable  with 
negligence,  or  at  least  want  of  ordinary  care  in 
not  claiming  his  trunk  before  the  coach  left 
Hamilton,  and  that,  therefore, the  charge  of  the 
circuit  judge,  that  the  defendants  were  bound 
to  deliver  the  trunk  to  the  plaintiff  on  the  ar- 
rival of  the  coach  at  Madison,  qualified  only  by 
the  knowledge  of  the  plaintiff  of  the  usage  as 
to  the  removal  of  baggage  from  the  coaches, 
was  erroneous.  The  judge,  in  his  opinion, 
should  have  submitted  to  the  jury  the  question 
whether  in  the  exercise  of  that  ordinary  care 
incumbent  upon  all  men  in  reference  to  their 
property,  the  plaintiff  ought  not  to  have  in- 
quired for  his  trunk  before  the  coach  proceeded 
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on  its  journey;  and  if  they  should  be  of  opin- 
ion that  he  was  chargeable  with  negligence  or 
the  want  of  that  ordinary  care  which  prudent 
men  under  similar  circumstances  would  have 
exercised,  that  then  they  should  find  a  verdict 
for  the  defendants.  For  this  reason,  he  was  of 
•opinion  that  a  new  trial  ought  to  be  granted. 

New  trial  denied. 

Coach  proprietor* — Are  common  carriers.  Cited  in 
—28  Wend.,  594 ;  4  Sandf.,  142. 

Common  Carrier*— Rights  and  liaMHties  of.  Cited 
in-30  N.  Y..  615 ;  34  N.  Y..  551 ;  45  Barb.,  219 ;  3  Kob.. 
382 :  1  E.  D.  8.,  61,  99, 118 :  560  Am.  Dec.,  60  (31  Me., 
228). 

Common  law  liability— Restriction  of,  by  notice  or 
contract.  Overruled-13  Barb.,  358 ;  3  Wall.,  Ill :  45 
Am.  Dec..  733,  737  (2  Rich.,  Law,  286). 

Modified— 46  Am.  Dec.,  403  (2  Ga.,  349). 

Commented  on-39  Am.  Dec.,  403  (15  Conn.,  539). 

Cited  in-21  Wend.,  381;  2  Hill,  624:  3  Hill,  20;  7 
Hill,  297,  563;  11  N.  Y..  490;  24  N.  Y..  201;  25  N.  Y., 
461 ;  14  Barb.,  526  ;  29  Barb.,  136 ;  19  Abb.  Pr..  192 ;  4 
Bos.,  233 ;  3  Hob.,  3ti6;  6  Rob,,  367 ;  35  Super.,  187 ;  1 
E.  D.  S,,  133;  4  E.  D.  S.,  91 :  6  How.  U.  S.,  382,  430 ;  17 
Wall.,  361;  Abb.  Adm.,  359;  Newb.,  469;  1  Woods, 
577  ;  66  111.,  477  :  29  Ind.,  361 :  43  Am.  Dec.,  449  (10  Met., 
472) ;  46  Am.  Dec.,  402  (2  Ga.,  349) :  50  Am.  Dec..  661, 
6«3  (31  Me.,  228) ;  17  Am.  Rep.,  725  (47  Ind..  486) ;  35 
Am.  Rep.,  753  (14  W.  Va..  180). 

Delivery  of  baggage—  Whole  duty  rests  on  carrier. 
Cited  in— 29  Barb..  47  :  49  Barb.,  156;  1  Daly,  199;  43 
Am.  Dec.,  201  (11  Rob.  [La.],  24). 

Usage— WJten  carrier's  lialrttity  governed  by.  Cited 
in— 6  Bos.,  243 :  3  Rob.,  382 ;  1  E.  D.  8.,  99 ;  42  Am. 
Dec..  496  (16  Vt..  52.) 

Baggage-What  is.  Cited  in-1  Abb.  Pr.,  328;  4 
Duer.  119. 

Also  cited  in-15  Mich.,  127.  133. 
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Limitation  of  Actions  against  Sheriffs  and  Cor- 
oners — Statute — Construction  of— Taking  of 
Properly  under  Writ  of  Replevin — Justification. 

The  statute  limiting  actions  against  sheriffs  and 
coroners  to  three  year*,  upon  a  liability  for  an  offi- 
cial actor  the  omission  of  official  duty.doea  not  ex- 
tend to  acts  done  colore  nfficii. 

In  justifying  the  taking  of  property  by  a  sheriff 
under  a  writ  of  replevin,  it  must  be  averred  that  a 
bond  for  the  return  of  the  property  was  delivered 
with  the  writ  to  the  officer. 

I  |Titations  -2  R.  8..  298,  sees.  20-33;  583,  sec.  7.  sub.  2: 
12  \Vt-nd..  194;  Wend.  Dig..  575:  3  R.  S.,  708:  2  top..  540 
I.,  n.;  Hlaiifth.  LIm..  1U5,  198,  200:  9  East.  364;  5  East, 
233 ;  2  Maule  &  S..  580 ;  4  Bam.  &  C..  260,  330. 

"HEMURRER  to  plea.  The  plaintiff  declared 
\J  in  trespass  for  the  taking  of  a  quantity  of 
iron  ore,  the  property  of  the  plaintiff.  The 
suit  was  commenced  in  Dec.,  1885.  The  de- 
fendant pleaded  that  May  20,  1881,  he  in  his 
official  capacity  as  sheriff  of  the  County  of 
Schenectady.  took  the  property  by  virtue  of  a 
writ  of  replevin  sued  out  by  one  De  Witt 
against  Morn*  (the  now  plaintiff)  and  another 
person,  and  that  with  the  writ,  was  delivered 
to  him  an  affidavit  of  property  made  by  De 
Witt ;  which  taking  he  alleged  to  be  the  same 
trespass  complained  of,  and  wherefore.be  said 
he  wax  not  guilty, etc.,  at  anytime  within  three 
years  before  the  commencement  of  the  suit, 
concluding  with  a  verification  and  prayer  of 
judgment.  The  plaintiff  demurred, and  assigned 
as  special  cause  of  demurrer,  that  it  was  not 
averred  in  the  plea, that  a  bond  for  the  return  of 
the  property,  if  return  should  be  adjudged, had 
been  executed  and  delivered  to  the  sheriff  at  the 
WBKD.  19.  N.  Y.  R,  18. 


time  of  the  delivery  to  him  of  the  writ  of  re- 
plevin. 

Mr.  R.  W.  Peckham,  for  plaintiff. 

Mr.  J.  Holmes,  for  defendant. 

By  the  Court.  Nelson.  Ch.  J.  The  plea  is 
defective  in  two  respects:  1.  In  omitting  to  set 
forth  the  execution  of  the  bond  to  the  sheriff 
in  pursuance  of  the  2d  sub.  of  the  7th  sec..  2 
R.  S.,  523  ;  and  2.  The  limitation  of  actions 
against  sheriffs,  sec.  22,  2  R.  S.,  296,  has  no 
application  to  the  case. 

The  7th  section  provides  in  positive  terms, 
that  the  writ  (of  replevin)  shall  not  be  executed 
in  any  case  unless  :  *1.  The  affidavit  [*284 
therein  prescribed.be  made  and  delivered  with 
the  writ;  and  2.  That  a  bond  for  the  return  of 
the  property  be  executed  and  delivered  to  the 
sheriff.  The  8th  section  declares,  that  upon 
the  receipt  of  the  writ  and  of  the  affidavit  and 
bond,  the  sheriff  shall  forthwith  proceed  to  ex- 
ecute the  writ,  etc.  The  bond  was  intended  to 
guard  the  rights  of  persons  in  possession  of 
property,  and  is,  therefore,  made  an  indie.pen- 
sable  prerequisite  in  all  cases  to  the  execution 
of  the  writ.  See  Revisers'  note  to  sec. ;  also  12 
Wend.,  194,  and  Wend.  Dig..  575.  The  sheriff 
is  bound  to  return  the  affidavit  and  names  of 
the  sureties,  etc.,  with  the  writ.  sec.  20  ;  the 
defendant  may  except  to  the  sufficiency  of  the 
sureties,  sec.  28  ;  and  afterwards  the  officer  is 
discharged  from  all  liability  for  their  suffi- 
ciency, etc.,  sees.  82,  88. 

By  the  2  R.  S.,  296,  sec.  22  "All  actions, 
against  sheriffs  and  coroners,  upon  any  liabil- 
ity incurred  by  them,  by  the  doing  any  act  in 
their  official  capacity,  or  by  the  omission  of 
any  official  duty  (except  for  escapes),  shall  be 
brought  within  three  years  after  the  cause  of 
action  shall  have  accrued."  This  is  a  new  pro- 
vision, and  was  designed  to  relieve  the  sureties 
of  sheriffs  by  requiring  suits  to  be  speedily 
brought  where  they  stood  responsible  for  these 
officers.  See  Revisers'  note  to  sec.,  8  R.  S.,702. 
and  in  terms  as  well  as  intent,  applies  only  to 
cases  of  official  liability,  such  as  enables  the 
aggrieved  party  to  resort  to  the  official  bond. 
Ii  the  defendant  is  guilty  of  a  trespass  (and  un- 
less he  is,  the  plaintiff  must  fail  in  the  suit),  he 
cannot  maintain  that  the  liability  in  the  case 
was  incurred  by  doing  an  act  in  his  official 
character.  It  may  have  been  done  colore,  but 
not  virtute  officii,  2  Esp.,  540  /.-;  Blansh.,  Liin., 
198. 

The  principle  of  the  Act  of  Qeo.  II..  ch.  44. 
sec.  8,  has  never  been  enacted  in  this  State  as  I 
can  find.  It  provided  that  no  action  should  be 
brought  against  a  justice  of  the  peace  for  any 
thing  done  in  the  executiou  of  hi.s  office,  or 
against  any  constable  or  other  officer  acting 
by  his  orders,  unless  commenced  within  nix 
months,  etc.  This  Act  has  been  very  liberally 
expounded  by  the  court*  in  behalf  of  the  om 
cere  *named  ;  but  even  under  it  they  [*285 
are  not  protected  whore  they  clearly  act  with- 
out authority,  and  especially  if  they  must  have 
known  it.  2  Esp.,  540.  n,;  9  Ea*t.  804;  5  Id., 
288;  2  Maule  A  8.,  580  ;  4  Barn.  &  (J.,  209, 
880;  Blansh..  Lim..  195.  200. 

Judgment  for  jtlaintiff. 

Cited  In— 4  N.  Y.,  181 :  43  N.  Y..  618 :  4  Hun.  90 :  18 
Ilarb.,  90;  6  T.  Ac  C..  340;  10  Am.  II-  |>..  7&2  (37  \Vl«.. 
44). 
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FLDLER  t>.  COOPER. 

Arbitration— Submission  by  Two  Parties  on  One 
Side,  and  One  on  ifie  Other—  What  Included— 
Award,  Conclusive  a*  to  aU  Matters  Covered 
by  Submission — Pleading — Practice — Leave  to 
Amend. 

A  Mil imissii  >n  by  two  parties  on  one  side  and  one 
on  the  other,  includes  not  only  the  Joint  demands  of 
the  two,  but  their  individual  demands  against  the 
opposite  party,  and  if  an  award  be  made  in  pur- 
suance of  it.  such  award  may  be  pleaded  in  bar  to 
an  action  by  one  of  the  joint  obligors  against  the 
other  party. 

An  award  in  pursuance  of  a  submission  is  conclu- 
sive as  to  all  matters  to  which  the  submission  ex- 
tends, whether  any  particular  included  in  the  sub- 
mission was  or  was  not  laid  before  the  arbitrators. 

A  replication  to  a  plea  of  submission  and  award, 
that  the  causes  of  action  set  forth  in  the  declara- 
tion were  not  intended  to  be  submitted,  is  bad  ;  so 
a  replication  presenting  a  question  of  law  is  bad. 

Wnere  a  party  desires  to  raise  a  question  upon  the 
lejral  effect  of  a  submission  or  award,  he  must  set 
forth  the  instrument  and  demur. 

Where  judgment  is  given  against  the  plaintiff  on 
demurrer,  after  verdict  in  his  favor,  leave  to  amend 
will  be  given  on  his  relinquishing  the  verdict  and 
paying  all  costs  subsequent  to  the  joining  of  the  is- 
sue :  but  where  the  judgment  is  against  the  defend- 
ant on  demurrer.after  verdict  for  the  plaintiff.leave 
to  amend  is  not  granted. 

Citations— 12  Johns.,  311 :  4  T.  R..  146 ;  4  Man.  &  R., 
571 :  4  Nev.  &  M.,  786 :  1  Wend.,  511 :  8  Co.,  193 ;  1 
Plowd.,  288 ;  2  Co.,  3 ;  318 ;  Kyd.  Aw.,  157 ;  Vin.  Abr., 
Arbitrament,  D.  pi.  5,  n ;  1  Keb.,  885,  p.  1,  47 ;  Com. 
547;  1  Vern.,  259;  1  Eq.  Cas.  Abr..  49,  pp.  1,  2;  Hardr., 
399 ;  Bac.  Abr.  Arbt.  &  Award,  E ;  Com.  Dig.  Arbit., 
D,  4;  IS  Johns.,  28;  2  Saund.,  300,  n.  3:  1  Saund.,  80, 
n.  1 ;  6  Wend.,  107. 

A  RBITRATION  and  award.  The  plaintiff 
11.  declared  in  assumpsitou  the  money  counts. 
The  defendant  pleaded  the  general  issue  and 
a  special  plea,  that  after  making  the  promises, 
etc.,  and  before  the  exhibition  of  the  plaintiff's 
bill,  to  wit,  on,  etc.,  at,  etc.,  the  plaintiff  and 
one  G.  H.  Ryckman,  and  the  defendant  sub 
mitted  themselves  by  mutual  bonds  of  submis- 
sion, and  engaged  to  abide  the  award  of  A.  S., 
T.  V.  V.  and  I.  W.,  or  any  two  of  them,  arbi- 
trators mutually  named,  elected  and  chosen  by 
the  said  plaintiff  and  Ryckman,  and  by  him 
the  said  defendant,  to  arbitrate,  award,  order, 
adjudge  and  determine  of  and  concerning  all 
and  all  manner  of  action  and  actions.cause  and 
286*]  causes  of  action,  *and  demands  what- 
soever depending,  etc. ,  by  or  between  the  said 
parties,  so  as,  etc. ;  that  the  arbitrators  made  an 
award  directing  the  parties  respectively  to  exe- 
cute each  to  the  other  releases  of  all  accounts, 
debts,  dues  and  demands  up  to  a  certain  day, 
excepting  such  demands  as  should  thereafter 
accrue  under  and  by  virtue  of  certain  leases 
and  agreements  which  the  plaintiff  and  Ryck- 
man claimed  to  hold  as  assignees  of  certain  per- 
sons.concluding  with  a  verification.  The  plaint- 
iff replied, craving  oyer  of  the  bond  of  submis- 
sion specified  in  the  plea,  and  set  forth  the 
same;  it  was  a  bond  whereby  the  plaintiff  and 
Ryckman  bound  themselves  to  the  defendant 
in  the  penalty  of  $5,000,  conditioned  to  abide 


NOTE.— Arbitration  and  award.  See.  generally, 
Purdy  v.  Delavan.  1  Cai.,  304,  note ;  M'  Kinstry  v.  Sol- 
omons, 2  Johns.,  57,  note ;  Green  v.  MUler,  6  Johns., 
39,  note;  Jackson  v.  Ambler,  14  Johns.,  96,  note; 
Brown  v.  Hankerson,  3  Cow.,  70,  note;  Perkins  v. 
Wing,  10  Johns.,  143.  note. 

In  connection  with  the  above  case  of  Fidler  v. 
Cooper,  see  Dater  v.  Wellington,  1  Hill,  319 ;  Smith 
v.  Van  Nostrand,  5  Hill,  419. 
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the  award  of  the  arbitrators  named  in  the  plea, 
"indifferently  named,  elected  and  chosen  as 
well  by  and  on  the  part  and  behalf  of  the  said 
Lancelot  Fidler  and  Gerrit  W.  Ryckman,  as  of 
the  said  John  T.  Cooper,  to  arbitrate,  award, 
etc.  (as  in  the  plea).  The  plaintiff  also  enrolled 
the  bond  executed  by  the  defendant  to  the 
plaintiff  and  Ryckman,  which  was  similar  to 
that  executed  to  the  defendant,  and  then  al- 
leged that  the  several  sums  of  money,  and  the 
several  promises  in  the  declaration  mentioned 
were  not  submitted  to  the  arbitrators  by  the 
writing  obligatory  mentioned  in  the  plea,  nor 
were  they  intended  to  be,  nor  did  the  arbitra- 
tors award  upon  them,  nor  did  they  award  that 
the  plaintiff  should  execute  to  the  defendant  a 
release  of  all  accounts,etc.,  between  the  plaint- 
iff and  the  defendant  up  to  a  certain  day,  ex- 
cepting the  demands  mentioned  in  the  plea.nor 
any  release  whereby  the  causes  of  action  men- 
tioned in  the  declaration  should  be  released, 
etc.,  in  modo  et  forma,  etc.,  concluding  to  the 
country.  To  this  replication,  the  defendant  de- 
murred, assigning  as  special  causes  of  demur- 
rer, that  it  attempts  to  put  in  issue  the  fact  that 
the  demands  claimed  in  this  suit  were  not  sub- 
mitted, that  they  were  not  intended  to  be  sub- 
mitted, that  the  arbitrators  did  not  award  upon 
such  demands,  and  that  they  did  not  award  that 
the  plaintiff  should  execute  a  release  to  the  de- 
fendant, and  that  the  replication  concludes  to- 
the  country. 

*Mr.  S.  Stevens,  for  defendant.      f*287 

Mr.  S.  Cheever,  for  plaintiff. 

By  the  Court,  Bronson,  /.  The  replication 
is  bad  for  duplicity,  and  tUe  demurrer  is  spe- 
cial. The  pleader  has  attempted  to  put  several 
things  in  issue:  first,  that  the  demands  men- 
tioned in  the  declaration  were  not,  in  fact,  sub- 
mitted; second,  that  the  parties  did  not  intend 
to  submit  those  matters;  third,  that  the  arbi- 
trators did  not  award  upon  those  matters;  and 
fourth,  that  the  arbitrators  did  not  direct  a 
release  as  mentioned  in  the  plea,  nor  any  release 
of  the  causes  of  action  mentioned  in  the  decla- 
ration. 

The  replication  is  also  objectionable  on  other 
grounds.  It  alleges  that  the  demands  men- 
tioned in  the  declaration  were  not  intended  to 
be  submitted.  What  the  parties  intended  to 
do,  depends  on  the  true  construction  of  the 
submission;  and  what  they  have  done,  cannot 
be  controlled  by  any  averment  in  pleading. 
Again;  the  plaintiff  says,  the  arbitrators  did 
not  award  any  release  whereby  the  causes  of 
action  mentioned  in  the  declaration  were  re- 
leased. This  is  an  attempt  to  put  in  issue  mat- 
ter of  law  for  the  decision  of  a  jury. 

If  the  plaintiff  wished  to  deny  the  submis- 
sion, he  should  have  tendered  a  direct  issue 
upon  that  fact  alone;  and  so  of  the  award.  If 
the  question  which  he  wished  to  present  wa& 
upon  the  legal  effect  of  the  submission,  he 
should  have  demurred  after  setting  it  out;  and 
if  he  wished  to  try  the  legal  effect  of  the  award 
he  should  have  craved  oyer,  set  it  out  and  de- 
murred. 

It  is  probable,  judging  from  the  argument, 
that  the  pleader  intended  to  say  that  whatever 
may  be  the  construction  of  the  submission,  al- 
though it  may  be  broad  enough  to  include  the 
promises  mentioned  in  the  declaration,  yet 
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those  matters  were  not  in  fact  laid  before  the 
arbitrators,  and  they  made  no  award  concern- 
ing them.  An  award  properly  made  in  pur- 
suance of  the  authority  conferred  on  the  arbi- 
trators, is  conclusive  as  to  all  matters  to  which 
the  submission  extends,  whether  any  particu- 
lar matter  included  in  the  submission  was  laid 
before  the  arbitrators  or  not.  Wheder  v.  Van 
288*]  *Honten,  12  Johns.,  311.  The  case  of 
Ranee  v.  Farmer,  4  T.  R.,  146,  does  not  con- 
flict with  this  principle;  nor  does  Golightly  v. 
JeUicoe,  cited  in  a  note  to  that  case.  In  both  in- 
stances, the  submission  was  of  all  matters  in 
difference,  and  the  plaintiff  was  allowed  to 
prove  that  the  particular  matter  for  which  the 
action  was  brought,  was  not  in  difference.  The 
evidence  did  not  contradict  or  limit  the  effect 
of  the  submission,  but  only  identified  the  par- 
ticular subject  to  which  it  related.  It  was  not 
a  general  submission  of  all  demands,  but  only 
of  such  matters  as  were  in  difference;  and  in- 
asmuch as  the  particular  matters  in  difference 
were  not  specified,  evidence  was  received  to 
show  that  the  demand  for  which  the  action 
was  brought  was  not  among  the  number,  and 
so  not  included  within  the  submission.  Both 
of  these  cases  admit  the  principle,  that  the 
award  is  final  as  to  all  matters  to  which  the 
submission  extends.  In  Dunn  v.  Murray,  4 
Man.  &  Ry.,  571,  there  was  a  reference  of  all 
matters  in  difference,  and  it  was  held  conclu- 
sive as  to  a  demand  coming  within  the  scope 
of  the  reference,  although  it  was  not  in  fact 
laid  before  the  arbitrator,  and  he  made  no 
award  concerning  it.  See,  also,  Trimingham 
v.  Trimingham,  4  Nev.  &  Man.,  786.  Harris 
v.  Wilson,  1  Wend.,  511,  was  decided  on  the 
ground  that  the  note  on  which  the  action  was 
brought,  was  not  included  In  the  submission. 
I  agree  fully  in  what  was  said  by  the  court  in 
Wheeler  v.  Van  Houten,  that  ft  would  be  a 
dangerous  precedent  to  allow  a  party,  on  a 
submission  so  general,  intended  to  settle  every- 
thing and  avoid  litigation,  to  lie  by,  and  sub- 
mit only  part  of  bis  demands,  and  then  insti- 
tute a  .-nit  for  the  part  not  brought  before  the 
arbitrators.  This,  like  other  general  rules,  may 
sometimes  operate  harshly;  but  it  is,  neverthe- 
less, a  salutary  principle,  from  which  we  can 
not  depart  without  the  danger  of  defeating  the 
beneficial  euds  intended  to  be  answered  by  al- 
lowing parties  to  submit  their  controversies  to 
judges  of  their  own  selection. 

No  objection  ha*  been  taken  to  the  form  of 
the  plea;  and  after  what  has  been  'said,  it  is 
only  necessary  to  inquire  whether  the  submis- 
sion was  broad  enough  to  include  the  demands 
for  which  the  action  is  brought.  Thesubmis- 
liHJ)*]  nion  *is  almost  as  general  as  language 
could  make  it.  It  includes,  among  other 
things,  all  cause  and  causes  of  action,  contracts, 
promises,  accounts,  reckonings,  sums  of  mon- 
ey, damages  and  demands  whatsoever  between 
the  parties.  But  it  is  said  that  inasmuch  as 
the  plaintiff  and  Ryckman  were  joint  obligors 
in  one  of  the  bonds,  and  obligee*  in  the  other, 
the  submission  did  not  include  the  demands  of 
the  plaintiff  alone  against  the  defendant.  The 
rule  is  nettled  otherwise.  It  is  said  in  lia*poU'» 
case,  8  Co.,  198,  that  if  two  on  the  one  part, 
and  one  on  the  other  part,  submit  themselves, 
the  arbitrator  may  make  an  arbitrament  be- 
tween one  of  the  two  of  the  one  part,  and  the 
WEND.  19. 


other  of  the  other  part,  and  it  will  be  good. 
And  so  the  rule  is  laid  down  in  Chapman  v. 
Dalian,  1  Plowd.,  289,  citing 2  R.,  3.  The  case 
in  the  Year  Book,  2  R.,  318,  referred  to  by 
Plowden,  is  thus  stated  by  Kyd,  Awards,  157: 
where  the  submission  was  between  three  on  the 
one  side  and  one  on  the  other,  of  all  actions 
and  demands  between  them,  it  was  held  that 
the  arbitrators  had  an  authority  to  make  an 
award  of  all  joint  matters  between  the  three 
and  the  one,  and  also  of  all  matters  severally 
between  the  one  and  any  one  of  the  three;  and 
Brook,  in  abridging  the  case,  says  this  is  good 
law;  but  he  denies  that  what  follows  is  good 
law,  viz.:  that  the  arbitrator  has  an  authority 
to  decide  on  any  matter  between  any  two  of 
the  other  three.  See,  also,  Vin.  Abr..  Arbi- 
trament, D,  pi.  5  and  n.  In  Libtral  v.  Field,  1 
Keb.,  885,  pp.  1,  47.  it  was  held  that  an  award 
between  one  of  one  side  and  one  of  another  is 
sufficient,  on  a  submission  by  several.  In  Athel- 
stone  v.  Moon,  Com.,  547,  a  motion  was  made 
for  an  attachment  for  not  performing  an  award. 
The  award  was  that  Willis  should  pay  a  sum 
of  money  due  by  him  to  the  plaintiff.  The 
submission  was  of  all  matters  between  the  par- 
ties, without  saying  between  them  or  either  of 
them;  and  objection  was  taken  that  this  must 
be  understood  of  joint  demands  of  the  plaintiff 
against  both  defendants,  and  so  the  award  was 
not  good.  But  the  court  disallowed  the  ob- 
jection, and  said,  a  submission  of  several  per- 
sons of  all  matters  in  difference  between  them, 
imporis  *a  submission  of  all  matters  [*2l)O 
that  either  had  against  the  other  jointly  or  sev- 
erally. See,  also,  Carter  v.  Carter,  1  Vern., 
259.  and  1  Eq.  Cas.  Abr.,  49,  pp.  1.  2;  Joyce 
v.  Haines,  Hardr..  899;  Bac.  Abr.,  Arbt.  & 
Award.  E;  Com.  Dig.,  Arbit.,  D,  4.  I  do  not 
find  that  this  doctrine  has  been  denied  in  any 
of  the  more  modern  cases. 

A  leading  object  in  submissions  to  arbitra- 
tion, is  to  make  peace  and  put  an  end  to  legal 
controversies:  and  the  agreement  of  the  par- 
ties ought  to  be  liberally  construed'in  further- 
ance of  that  object.  In  the  case  at  bar,  the 
submission  is  almost  as  comprehensive  as 
words  could  make  it.  There  is  nothing  indi- 
cating the  intention  of  confining  the  arbitra- 
tors to  joint  demands  of  the  plaintiff  and  Ryck- 
rnan  against  the  defendant.  If  the  parties 
intended  any  such  limitation,  it  is  reasonable 
to  suppose  that  they  would  have  inserted  some 
qualifying  words  in  the  submission. 

The  replication  being  bad.  must  be  laid  out 
of  view.  The  case  then  stands  on  the  plea. 
That  sets  up  a  submission  broad  enough  to  in- 
clude the  demands  for  which  this  action  is 
brought;  and  the  legal  intendmetit  is,  that  they 
were  actually  adjusted  by  the  arbitrators.  For 
the  reasons  already  assigned,  I  think  the  plaint- 
iff is  not  at  liberty  to  allege  that  those  demands 
were  not  in  fact  laid  before  the  arbitrators  and 
passed  upon  by  them.  But  the  plaintiff,  if  lie 
shall  be  so  advised,  may  amend  and  put  that 
question  on  the  record. 

Since  issue  was  joined  on  the  demurrer,  the 
plaintiff  has  proceeded  to  trial  and  olitained  a 
verdict  on  the  issue  in  fact;  and  it  is  therefore 
objected  that  he  cannot  have  leave  to  amend. 
When  judgment  is  given  inrjiiti-t  the  defend- 
ant on  demurrer  after  a  verdict  for  the  plaint- 
iff on  an  issue  of  fact,  it  is  settled  thnt  the 
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defendant  shall  not  have  leave  to  amend.  Hal- 
Lett  v.  Holmes,  18  Johns.,  28.  And  in  England, 
it  seems  that  this  rule  is  applicable  to  the  plaint- 
iff where  judgment  is  given  against  him  on 
demurrer.  2  Saund.,  300,  n.  8;  1  Saund.,  80, 
n.  1.  But  the  question  of  amendment  is,  in 
general,  addressed  to  the  discretion  of  the 
court,  and  the  plaintiff  has  been  allowed  to 
amend  under  similar  circumstances.  Booth  v. 
29 1*]  Smith.  5  Wend. ,  *107.  If  the  plaintiff 
elects  to  amend,  he  must,  in  addition  to  the 
usual  terms  of  paying  the  costs  of  the  demur- 
rer, relinquish  the  verdict  and  pay  all  costs 
subsequent  to  the  joining  of  the  issue. 
Ordered  accordingly. 

Cited  in-1  Hill.  320;  4  N.  Y.,  575;  5  N.  Y.,  478 :  6 
N.  Y.,  49;  7  Barb..  443;  20  Barb.,  411,  492;  23  Barb., 
197 ;  31  Barb..  537. 


ONTARIO  BANK  v.  RATHBUN. 

Practice  —  Capias  Returned  non  est  Inventus  — 
Regular  Continuances  —  Statute  of  Limitations 
—  Remedy  for  Irregularity. 

A  capias  sued  out  and  returned  non  est  inventus, 
continued  down  by  regular  continuances  on  a  con- 
tinuance roll,  to  the  term  when  the  process  issued 
upon  which  the  defendant  was  arrested,  saves  the 
attaching-  of  the  Statute  of  Limitations:  and  it  seems 
that  no  length  of  time  between  the  first  and  last 
process  destroys  the  effect  of  such  a  proceeding;  in 
this  case  17  years  elapsed  between  the  issuing1  of  the 
two  writs. 

No  objection  at  all  events  can  be  taken  to  the  con- 
tinuance roll  at  the  circuit;  if  irregularly  made  up 
and  filed,  or  if  unauthorized,  the  remedy  of  the  de- 
fendant is  by  motion. 


was  an  action  of  assumpsit,  tried  at  the 
J-  Oneida  Circuit  in  Apr.,  1836,  before  the 
Hon.  Hiram  Denio,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  on  the  common  money 
counts,  laying  the  promises  Dec.  2,  1817.  The 
declaration  was  entitled  of  October  Term,  1835. 
The  defendant  pleaded:  1.  The  general  issue; 
2.  Non  assumpsit  infra  sex  annos;  and  3.  Actio 
non  accredit  infra,  etc.  To  each  of  the  special 
pleas  there  were  two  replications:  1.  Taking 
issue  generally;  and  2.  The  issuing  and  delivery 
of  a  capias  to  the  sheriff  of  Genesee,  in  Dec.  , 
1817,  returnable  in  Jan.,  1818,  the  return  of 
non  est  inventus  thereon  with  the  usual  contin- 
uances down  to  October  Term,  1835,  the  issu- 
ing of  a  testatum  capias,  founded  on  the  origi- 
nal capias,  to  the  sheriff  of  Erie,  returnable  at 
October  Term,  1835,  on  which  the  arrest  was 
made.  Upon  these  replications  issue  was  taken. 
On  the  trial  the  plaintiffs  proved  their  demand, 
the  issuing  and  return  of  the  first  capias  sued 
out  in  the  cause,  and  the  tejstatum  capias  with 
a  return  of  cepi  corpus  indorsed  thereon,  re- 
turnable at  October  Term,  1835.  The  plaint- 
iffs also  produced  a  continuance  roll  from  Jan- 
292*]  uary  *Term,  1818,  to  October  Term, 
1835,  filed  Dec.  22,  1835.  It  appeared  in  evi- 
dence that  in  1824  the  defendant  was  the  keep- 
er of  a  splendid  hotel  in  Buffalo,  and  since 
then  had  been  extensively  engaged  in  business 
at  that  place.  The  counsel  for  the  defendant, 
amongst  other  grounds  urged  by  him  against  a 
recovery,  insisted  that  a  suit  could  not  be  con- 
tinued in  existence  for  such  a  length  of  time 
by  a  mere  fiction,  and  the  defendant  thereby 
be  deprived  of  his  defense  of  the  Statute  of 
Limitations;  but  the  objection  was  overruled, 
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and  the  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiffs.  The  defend- 
ant having  excepted  and  obtained  a  bill  of  ex- 
ceptions to  be  sealed,  now  moved  for  a  new 
trial. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  C.  P.  Kirkland.  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  argument 
urged  in  favor  of  a  new  trial  is  that  the  plaint 
iffs  failed  to  maintain  the  issue  upon  the  pleas 
of  the  Statute  of  Limitations,  on  account  of 
the  lapse  of  time  between  the  issuing  of  the 
first  capias  and  the  tentalum  capias;  that  the  in- 
termediate time  cannot  exceed  6  years;  that  the 
issuing  of  the  original  capias  ought  not  to  be 
more  than  equivalent  to  a  new  promise  which 
would  continue  in  force  for  6  years  only.  All 
the  intermediate  process  stated  by  the  contin- 
uance roll  are  said  to  be  a  fiction,  which  should 
not  in  justice  be  allowed  to  avail  for  more  than 
6  years.  No  case  nor  dictum  was  cited  fixing 
or  intimating  such  a  limitation,  nor  am  I  aware 
of  any  principle  which  requires  it.  If  there 
be  any  such,  I  apprehend  that  the  circuit  is  not 
the  place  at  which  it  can  be  insisted  on.  The 
continuance  roll  being  produced,  it  imports  ab- 
solute verity,  like  any  other  record,  and  surely 
cannot  be  contradicted  even  by  parol,  much 
less  by  the  assumption  that  it  is  false.  Non 
constat  that  a  capias  may  not  have  been  regu- 
larly continued  in  truth  during  the  whole  time. 
If  the  record  was  improperly  made  and  filed, 
the  course  was  to  move  that  it  be  set  aside  for 
irregularity.  I  suppose  *it  was  in  the  [*293 
ordinary  form.  It  is  not  produced,  and  wheth- 
er it  be  sufficient  to  maintain  the  issue  does  not 
appear.  It  was  objected  at  the  trial  that  it  was 
not.  Upon  that  we  cannot  pronounce.  The 
point  was  not  much  insisted  on  in  argument 
and,  in  fact,  does  notarise. 

New  trial  denied. 


REA  «.    SMITH. 

Sales — Fraud —  Vendor,  Incompetent  as  Witness 
in  Case  between  His  Creditors  and  tfie  Vendee. 

A  vendor  of  personal  property  is  not  a  competent 
witness  to  prove  the  sale  fraudulent,  in  a  contest 
respecting  the  same,  between  his  creditors  and  the 
vendee. 

The  release  of  the  vendor,  by  the  officer  sued  for 
the  taking:  of  the  property,  does  not  render  the 
vendor  a  competent  witness. 

Citations— 2  New,  330 :  4  T.  R.,  678 ;  2  Stark,  40L  751; 
6  Johns.,  5 ;  2  Doug.,  450 ;  Cro.  Jac.,  270 ;  Doug.,  450; 
1  W.  BL.  363 :  2  Barn.  &  Aid.,  367 ;  Cowp.,  434 ;  2  T. 
R.,  46 ;  13  Eliz.,  ch,  5;  27  Eliz..  ch.  4 :  2  R.  8.,  137,  sec. 
1 ;  Saund.  PI.  &  Ev.,  527 ;  1  Stark.,  60. 

THIS  was  an  sction  of  trover,  tried  at  the 
Columbia  Circuit  in  Sep.,  1835,  before  the 
Hon.  James  Vanderpoel,  then  one  of  the  Cir- 
cuit Judges. 

The  suit  was  brought  for  the  taking  of  horses 
and  other  chattels  claimed  by  the  plaintiff  to 
have  been  purchased  by  him  of  one  Peter  Mer- 
rifield.  The  defendant  justified  the  taking  as 
a  constable  by  virtue  of  two  executions  against 
Merrifield,  alleging  the  sale  to  the  plaintiff  to 
have  been  fraudulent.  To  prove  the  fraud, 
the  defendant  called  Merrifield  as  a  witness, 
and  executed  to  him  a  release,  "from  (as  stated 
in  the  bill  of  exceptions)  all  claims  and  demands 
which  he  might  have  against,  him  for  or  on  ac- 
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count  of  the  determination  of  the  suit."  The 
plaintiff  objected  to  Merrifield's  competency  as 
a  witness  notwithstanding  the  release,  but  the 
objection  was  overruled,  and  he  was  sworn  and 
proved  the  sale  to  the  plaintiff  to  be  wholly 
fraudulent.  The  jury  found  a  verdict  for  the 
defendant..  The  plaintiff  having  excepted  to 
the  decision  of  the  judge,  moved  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  K.  Miller,  for  defendant. 

294*]  *By  the  Court,  Nelson.  Ch.  J.  The 
only  question  worthy  of  notice  in  this  case,  is 
whether  Merrifield,  after  the  release  from  the 
defendant,  was  a  competent  witness. 

The  action  was  trover  against,  the  defendant, 
a  constable,  for  taking  the  property  on  execu- 
tions against  the  witness;  the  plaintiff  claiming 
it  by  virtue  of  a  previous  purchase  from  him, 
but  which  the  defendant  alleged  was  fraudu- 
lent. Merrifield  was  called  to  prove  the  fraud. 
Aside  from  the  question  of  fraud,  he  would 
seem  to  have  been  indifferent,  for  then,  in  any 
event  of  the  cause,  he  stood  responsible  to  the 
losing  party,  either  to  the  purchaser  or  judg- 
ment creditor  as  the  case  might  be.  It  was  sup- 
posed that  Bland  v.  Ansley,  2  New  R. ,  830,  is 
an  authority  against  this  view;  but  on  looking 
at  that  case  it  will  be  found  that  the  point 
there  was  whether  the  property  had  in  fact  been 
sold  to  the  plaintiff  by  the  witness,  and  hence 
there  was  no  liability  over  to  the  plaintiff  ad- 
mitted, if  the  verdict  resulted  for  the  defend- 
ant. The  interest,  therefore, was  exclusively  on 
one  side.  2  Stark,  751,  Phil,  ed.,  n.  e.  In  Davis 
v.  Dinwoody,  4  T.  R.,  678,  a  new  trial  was 
granted,  not  on  the  ground  of  the  interest,  but 
upon  the  principle  that  forbids  husbands  and 
wives  from  being  witnesses  for  or  against  each 
other.  The  case,  as  stated  by  2  Stark,  401,  is 
calculated  to  mislead  the  reader.  A  note  on 
the  same  page,  however,  sufficiently  explains 
the  text. 

But  assuming  to  be  true  what  the  witness 
was  offered  to  prove,  and  did  most  effectually 
prove,  namely :  a  fraudulent  sale  by  him  of 
the  property  in  question  to  the  plaintiff;  could 
the  latter  now  recover  back  the  price  paid, 
since  a  verdict  for  the  defendant  has,  in  effect, 
taken  the  property  out  of  his  hands?  In  other 
words,  did  the  witness  stand  indifferent  in  con- 
sequence of  being  legally  liable  over  to  the 
plaintiff,  in  case  he  failed  in  the  suit  ?  If  not 
thus  liable,  then  his  interest  was  exclusively 
in  favor  of  the  party  calling  him.  It  is  true, 
the  witness  by  the  saleimpliedly  warranted  the 
title.  6  Johns.,  5.  But  such  warranty  did  not 
extend  to  the  operation, and  effect  of  the  fraud 
in  the  sale  to  which  the  vendee  wax  a  party  ; 
he  must  be  considered  as  having  assumed  that 
li 1>»~»*  |  hazard  upon  himself,  as  *much  so  as  if  j 
it  had  been  made  an  exception  in  an  express 
warranty  of  the  title.  Besides,  it  would  be 
against  all  principle,  and  an  encouragement  to 
fraudulent  purchasers,  to  yield  to  them  an  in- 
demnity againct  losses  arising  from  their  own 
wrong,  the  joint  illegal  act  of  themselves  and 
the  vendors.  How  then  could  the  plaintiff  re- 
cover against  this  witness  the  value  of  the  prop- 
erty, even  Assuming  the  law  has  applied  it  to 
the  payment  of  his  debts?  I  confess  I  know  of  j 
no  principle  upon  which  the  action  could  be  ! 
maintained.  The  execution  and  sale  would  I 
WKKD.  19. 


not  show  the  taking  from  the  plaintiff,  by  a  ti- 
tle paramount,  but  by  one  subsequent ;  he 
must,  therefore,  go  into  the  particular  circum- 
stances of  the  transaction,  and  they  would  de- 
velop a  case  in  which  it  would  appear:  1.  That 
the  implied  warranty  did  not  extend  to  it  as 
before  shown  ;  and  2.  That  in  respect  to  the 
fraud  upon  which  the  title  of  the  plaintiff 
failed,  he  was  in  pari  delicto.  2  Doug.,  450.  I 
concede  the  vendor  cannot  defeat  his  own  sale, 
on  the  ground  that  it  was  void  as  to  creditors, 
because  the  statute  made  it  void  only  as  against 
them,  Cro.  Jac.,  270;  Cowp.,  434;  2  T.  R.,  46  ; 
18  Eliz.  ch.,  5;  27  Id.,  ch.  4;  2  R.  S.,  187.  sec. 
1,  and  left  it  valid  as  between  him  and  the 
vendee.  But  here  the  plaintiff  would  be  ob- 
liged to  affirm  the  fraud  itself,  in  order  to  sus- 
tain the  action  ;  to  permit  which,  would  be 
against  fundamental  principles.  Ex  turpi cauxa 
non  oritur  actio.  Cro.  Jac.,  270;  Doug.,  450;  1 
W.  BI.,  363  ;  2  B.  &  Aid.,  387  ;  Saund.  PI.  & 
Ev.,  527;  1  Stark.,  60. 

Did  the  release  from  the  defendant  operate 
to  discharge  the  witness  from  his  liability  on 
the  executions,  so  as  to  make  him  indifferent? 
Had  it  come  from  the  party  in  interest,  no 
doubt  it  would  have  had  that  effect.  The  con- 
stable, however,  could  not  release  the  judg- 
ment or  debt.  The  witness  might  still  be  called 
on  to  pay  ;  the  judgment  would  or  might  be 
revived,  in  case  of  a  recovery  of  the  property 
taken,  upon  the  ground  that  it  did  not  belong 
to  the  defendant  in  the  execution,  and  still  re- 
main an  existing  and  operative  demand. 

New  trial  granted;  cost*  to  abide  event. 

Cited  ln-21  Wend.,  171;  7  Barb..  470;  28  Cal.,  446. 


*LAVINA  KENNEDY 
BETSY  GIFFORD. 
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Slander — Action  Lie*  for  Charge  which  Unearned 
Understand  as  Imputing  a  Grime — Exceptinn 
— Pleading  and  Practice — Evidence— Quo  An- 
imo,  Shown  by  Evidence  of  Conversations  Sub- 
sequent to  Commencement  of  Suit — Report*  of 
Public  Reputation  of  Truth  of  Slander.  Inad- 
miuible. 

Where  a  slanderous  charge  is  made  which  the  un- 
learned would  understand  as  imputing  a  crime,  the 


NOTE.— SltintUr.  See,,  jrenenilly.  Mullock  v.  Koon, 
9  Cow.,  30,  note,  ami  other  notes  dial;  Moody  v. 
ItakiT,  5  Cow.,  851,  note»  cited;  Sowall  v.  ratlin.  3 
Wend..  291,  note :  Skinner  adit.  Powers,  1  Wend..  461. 
note. 

Mitigation  of  ilamaut*.  See  Oilman  v.  Lowell.  8 
Wend.,  573,  note ;  Mapes  v.  Weeks,  4  Wend.,  859 :  I  n- 
man  v.  Footer,  8  Wend..  602 :  Van  Henschoten  v. 
Yaplo.  13  flow.  Pr..  97 ;  Mataon  v.  Huck,  5  Cow..  49V : 
.Spring-stein  v.  Field.  Anth..  A'.  /'•.  252. 

Repetition  of  rinnderoiut  chargt  prior  to  the  com- 
mencement of  the  suit  may  be  proven  to  dhow  m«H 
tive.  In  addition  to  the  above  cane  of  Kennedy  v. 
(ilfTord,  aoe  Hoot  v.  Lowndes.1  Hill.  5IS;  Johnnon  v. 
Hrnwn.  57  Barb..  118;  liamHI  v.  Klmore.  48  N.  Y.. 
.V.I  :  (iniy  v.  N.  Ilia,  6  How.  Pr..2flO :  Inman  v.  Foster. 
8  Wend..e02:  UlsUn  v.  Koae.  69  N.  Y..  122  :  I'lapp  v. 
Devlin.  35  Super,  (t..  170:  Flanders  v.  (JrolT,  2T»  Hun. 
553;  Titus  v.  Stunner.  44  N.  Y..2W;  Miller  v.  Kerr.  2 
McCord.286:  13  Am.  l>eo..  722. 

There  in  a  conflict  ofaiitlviritu  a*  tn  whethrr  repe- 
tition* ml*e<ji'f'it  to  tin-  cnmmenctinent  <if  the  KM  if 
IM.II;  /..  fh-'ii-ii.  In  addition  to  the  authorities  atxivc 
HI.-.I.  »•«•  Fnwlerv.  Meriimkey.  OOX.  Y..  :B7  :  19  Am. 
•  {••P. .  193:  l)l«tln  v.  Rose,  OK  N.  Y..  122:  Storok  v. 
HufTalo.  et<\.  Asso.,  22  Alb.  I..  J.,  135:  .fi.lnin.in  v. 
Mm*  n.  :.7  liarh..  118  :  Miller  v.  Kerr.  2  MoTord.  2»  : 
13  Am.  Dec..  722;  1  Whart.  Ev..  44.  wo.  32;  Abb.  Tr. 
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action  of  slander  lies,  although  in  the  nature  of 
thing  such  crime  could  not  have  been  committed; 
unless  it  be  shown  that  the  charge  was  made  only 
in  the  hearing:  of  those  who  knew  that  the  crime 
could  not  be  committed. 

After  verdict,  on  a  motion  in  arrester,  on  error,  a 
declaration  in  slander  will  be  held  good,  where  the 
words  are  of  doubtful  meaning  but  capable  of  a  slan- 
derous sense,  although  there  be  no  averment  beyond 
that  of  an  intent  to  charge  a  specific  crime;  a  stricter 
rule  prevails  where  a  demurrer  is  interposed. 

The  QUO  animo,  the  words  charged  as  spoken,  may 
be  shown  by  evidence  of  conversations  of  the  de- 
fendant relating  to  the  original  defamation,  had 
subsequent  to  the  commencement  of  the  suit. 

Reports  or  public  reputation  of  the  truth  of  the 
slander,  or  of  kindred  charges,  are  inadmissible  in 
evidence. 

Citations— 3  Cow.,231:  5  Cow.,714;  1  Moore  &  P. ,402; 
15  Wend.,224: 16  Wend..  9;  Stark.  Sland.,  81;  1  Younge 
&  J.,  480,  489;  2  Wend..  534;  6  Cow.,  76;  2  Phil.  Ev.,  246; 
£Saund.  PI.  &  Ev.,  808,  809;  8  Wend.,  608,  609. 

THIS  was  an  action  of  slander,  tried  at  the 
Rensselaer  Circuit  in  Mar.,  1836,  before 
the  Hon.  James  Vanderpoel,  then  one  of  the 
Circuit  Judges. 

The  first  count  of  the  declaration,  after  the 
usual  prefatory  matter  as  to  the  good  name  of 
the  plaintiff,  and  that  she  had  never  been  sus- 
pected to  have  been  guilty  of  the  detestable 
and  abominable  crime  against  nature,  stated 
that  she  resided  with  her  father,  Hugh  Ken- 
nedy ;  that  she  had  for  a  long  time  been  sick, 
and  that  in  such  sickness  she  had  been  attend 
ed  by  a  physician  of  the  name  of  Dorr  ;  and 
that  the  defendant,  maliciously  intending  to 
injure  her  in  her  good  name,  to  bring  her  into 
public  scandal,  and  cause  it  to  be  suspected  and 
believed  that  she  had  been  and  was  guilty  of 
such  crime,  in  a  certain  discourse  which  the 
defendant  had  with  divers  citizens  of  and  con- 
cerning the  plaintiff,  her  sickness,  and  the  at- 
tendance of  Dr.  Dorr  upon  her  during  such 
sickness,  spoke  and  published  certain  words, 
setting  forth  a  conversation  between  the  de- 
fendant and  another  female  substantially  as  fol- 
lows :  "  Have  you  seen  the  old  slut  to  day  ?  " 
"  Who  do  you  mean  ?"  "  Vina  Kennedy.  " 
"Several  persons  have  been  seen  at  Kennedy's 
to-day,but  the  slut  was  not  known  from  any  of 
the  rest. ""  Have  you  not  heard  of  the  story  about 
297*]  *her?"  "No— what  is  it?"  "I  should 
have  thought  you  would  have  heard  of  that 
story,  for  everybody  knows  that  she  has  had  a 
litter  of  pups  by  old  Troop."  "I  have  never 
heard  of  such  a  thing ;  do  you  believe  that 
story?"  "What  everybody  says.must  be  true." 
"I  should  think  as  you  live  sonear.you  would 
know  if  any  such  thing  had  taken  place."  "I 
have  not  visited  there  for  some  time.  Dr. Dorr 
knows  the  particulars  about  it,  as  he  was  the 
physician  who  doctored  the  family.  She  has 
been  sick  a  long  time;  by  reason  of  this  she  is 
altered  very  much  from  what  she  used  to  be. 
I  should  not  think  she  was  the  same  person  by 
her  talk."  "How  many  pups  had  she?"  "Some 
say  three,  and  some  five.  Dr.  Dorr  did  the 
business,  and  I  expect  he  knows  all  about  it." 
The  count,  then,  after  setting  forth  the  words 
spoken, concludes  in  these  words:  thereby  then 
and  there  meaning,  that  the  said  plaintiff  had 
given  birth  to  a  litter  of  pups  ;  that  the  said 
Jonathan  Dorr  (the  physician)  knew  this;  and 
also  thereby  then  and  there  meaning,  that  the 
said  Lavina  Kennedy  had  been  and  was  guilty 
of  the  detestable  and  abominable  crime  against 
nature.  There  were  three  other  counts  sub- 
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stantially  like  the  first.  The  defendant  pleaded 
the  general  issue. 

On  the  trial  of  the  cause  the  words  were  sub- 
stantially proved  to  have  been  spoken  as  al- 
leged in  the  declaration,  and  the  plaintiff  rest- 
ed. The  defendant  moved  fora  nonsuit  on  the 
ground  that  the  words  spoken  were  not  action- 
able. The  judge  refused  to  nonsuit  the  plaint- 
iff. The  defendant  then  offered  to  prove  by 
scientific  men  that  it  was  physically  impossible 
that  any  issue  or  fruit  should  result  from  a 
sexual  connection  between  a  woman  and  a  dog. 
The  plaintiff's  counsel  conceded  the  fact,  and 
the  defendant  thereupon  rested  his  defense. 
The  plaintiff  then  called  another  witness  and 
proved  that,  since  the  commencement  of  this 
suit, in  a  conversation  between  the  witness  and 
the  defendant,  the  witness  mentioned  to  her 
how  Kennedy's  old  dog  had  been  frightened  in 
a  thunder  storm,  and  that  the  defendant  then 
observed  :  "  What  will  Lavina  do  ?  old  pup 
will  not  be  able  to  do  his  duty."  This  evidence 
was  objected  to,  but  received  by  the  judge. 
The  defendant  offered  to  prove  that  before  the 
*alleged  speaking  of  the  words  by  her,[*298 
a  brother  of  the  plaintiff  had  reported  that  the 
plaintiff  had  had  five  pups,  and  that  the  story 
was  current  in  the  neighborhood  in  which  the 
parties  resided  ;  which  evidence  was  objected 
to  and  rejected.  The  defendant's  counsel  then 
requested  the  judge  to  charge  the  jury  that 
the  admission  of  the  plaintiff  by  her  counsel, 
that  it  was  physically  impossible  that  a  woman 
should  have  pups  in  consequence  of  a  sexual 
connection  with  a  dog,  and  which  had  been 
offered  to  be  proved,  constituted  a  complete 
defense  to  the  action.  The  judge  refused  so  to 
charge, and  instructed  the  jury  that  they  would 
be  authorized,  from  the  evidence  in  the  case, 
to  find  that  the  defendant  meant  to  charge  the 
plaintiff  with  the  crime  imputed  to  her, if  they 
should  be  of  opinion  that  the  natural  meaning 
of  the  words  implied  that  the  plaintiff  had 
been  guilty  of  such  crime.  The  jury  found  a 
verdict  for  the  plaintiff  with  $500  damages. 
The  defendant  moved  for  a  new  trial  and  in 
arrest  of  judgment. 

Messrs.  S.  Stevens  and  D.  Buel,  Jr.,  for 
defendant. 

Mr.  H.  P.  Hunt,  for  plaintiff. 

By  the  Court,  Cowen,  J.  We  need  go  no 
farther  than  Goodrich,  v.  Wolcott,  3  Cow.,  231; 
5  Id.,  714,  S.  G.  on  error,  which  was  extreme- 
ly well  considered,  to  see  that  the  declaration 
in  the  case  at  bar  is  good  and,  of  course,  that 
the  words  proved,  which  do  not  materially 
vary  from  the  declaration,  are  slanderous.  It 
was  held  in  the  case  cited,  that  a  declaration 
containing  words  which,  in  common  under- 
standing, would  import  the  crime  against  na- 
ture, preceding  and  following  them  with  an 
averment  of  the  intent  to  charge  the  plaintiff 
with  a  crime  against  nature,  and  that  they 
were  so  understood,  was  good.  The  words  there 
charged  were  more  equivocal  than  those  made 
use  of  in  this  case.  "The  inquiry  is  not,"  says 
Mr.  J.  Sutherland,  "whether  the  words  could 
have  been  understood  in  any  other  way;  but 
whether  that  is  the  construction  which  com- 
mon persons  would  naturally  put  upon  them." 
He*adds:  "If  the  words  were  of  doubt  [*299 
ful  signification,  it  was  the  province  of  the 
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jury  to  determine  in  what  sense  they  were 
used."  It  is  not  because  the  words  may  have 
a  meaning  different  from  what  they  import.or 
because  they  are  of  doubtful  meaning,  that  the 
•declaration  "must  show  specially  such  extrinsic 
facts  as  give  them  point;  but  when  they  are 
such  as  cannot,  of  themselves,  be  slanderous. 
At  least  this  is  so,  on  a  motion  in  arrest  of  judg- 
ment, or  on  error.  A  simple  allegation  of  false 
swearing  is  insufficient  to  convey  the  charge  of 
perjury.  There  is  nothing  in  the  words  to  con- 
nect with  them  the  idea  of  a  judicial  oath  more 
than  any  other;  therefore,  you  must  aver  that 
the  oath  was  taken  in  a  judicial  proceeding, 
and  show  that  the  conversation  had  allusion  to 
it.  The  class  of  insufficient  words,  and  how 
they  are  to  be  dealt  with  in  declaring,  was 
much  considered  in  the  late  case  of  Goldstein 
v.  FOBS,  finally  decided  by  the  Exchequer 
•Chamber,  reported  in  1  Moore  &  P.,  402,  and 
several  other  books.  They  must  be  made  sig- 
nificant by  a  statement  of  the  proper  extrinsic 
facts,  a  colloquium  concerning  those  facts,  and 
.an  innuendo  connecting  them  with  both.  Per 
Bronson.  «/.,  in  Andrews  v.  Woodmansee,  15 
Wend.,  232.  A  fortiori,  if  the  words  have  a 
cabalistic  or  local  meaning  which  is  slander- 
ous, being  in  their  ordinary  sense  decidedly* 
innocent.  On  the  other  hand,  if  the  words 
charged  be  capable  in  themselves  of  a  slander- 
•ous  sense,  there  is  no  need  of  any  averment 
beyond  the  common  one  of  an  intent  to  charge 
the  crime,  especially  after  verdict.  Stark. 
.Slander,  81,  ed.  of  1826.  I  know  that  this  is 

Rut  more  strongly  in  cases  of  demurrer,  where 
.  is  said  the  words,  if  they  do  not  necessarily 
import  a  slander,  or  allude  to  the  proper  per- 
son, etc.,  must  be  brought  up  to  that  import 
or  allusion  by  special  averments.  Nelson,  ('/>. 
./.,  in  Milter  v.  Maxwell,  16  Wend.,  9.  on  the  au- 
thority of  Alexander,  L.  C.  B.,  in  Hall  v. 
lilundy,  1  Younge&  J.,  480,  489.  But  where 
there  has  been  a  verdict,  and  the  motion  comes 
in  arrest,  the  case  of  Goodrich  v.  Woolcott,  war- 
rants the  rule  as  laid  down  in  Starkie.  The 
averment  in  that  case,  at  the  end  of  the  decla- 
ration, that  the  words  meant  and  were  under- 
stood to  convey  the  charge  of  felony,  are  no 
;fOO*  |  *more  than  a  common  innuendo.  The 
words  were  capable  either  of  a  guilty  or  inno- 
•cent  meaning. 

In  all  this  1  am  supposing  the  words  in  the 
case  at  bar  to  be  weaker  than  they  really  are; 
for  I  would  not  be  understood  as  admitting 
that  they  are  doubtful  in  their  import.  They 
asserted  a  consequence  which  the  hearers  knew 
must  have  been  intended  to  imply  a  felony, 
even  supposing  such  hearers  to  have  been  per- 
fectly acquainted  with  that  law  of  nature  which 
forbids  the  confusion  of  the  species.  The 
speaker  either  did  not  understand  that  law  her- 
self, and  therefore  charged  a  crime  upon  the 
plaintiff  in  unphilosophical  language,  or  she 
did  understand  it,  and  preferred  to  insinuate 
the  charge  through  a  figure  of  speech.  GOT- 
fuim  v.  It**,  2  Wend.,  534.  To  say  that  a  mur- 
der ha*  been  committed  upon  A,  and  that  B 
was  the  father  of  the  crime,  would,  taken  lit 
(•rally,  be  impossible;  yet  could  any  one  doubt 
that  B  was  intended  as  the  murderer?  or.  at 
ItMt,  an  an  accessory? 

But  the  defendant  herself  did  not  pretend 
••that  either  hearer  or  speaker  knew  that  the 
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effect  spoken  of  could  not  follow.  Her  coun- 
sel offered  to  prove  by  learned  men  that  it 
could  not,  and  the  plaintiff's  counsel  admitted 
it.  But  the  proof  was  irrelevant;  it  stopped 
short  of  showing  that  the  hearers  possessed  the 
same  degree  of  knowledge.  It  was  the  sense 
in  which  they  understood  the  words  upon 
which  the  jury  were  to  pronounce.  Demurest 
v.  Earing,  6  Cow.,  76.  None  of  them  were  in- 
quired of.  Had  they  been,  I  have  no  doubt 
how  they  would  have  answered.  The  case  is 
different  from  a  charge  of  an  act  in  such 
words  that  the  law  of  the  land  will  not  make 
it  an  offense;  for  every  person  is  presumed  to 
know  that  law. 

The  evidence  offered  and  received,  of  the 
defendant's  conversation  with  Sabrah  Cook, 
which  took  place  after  the  action  was  brought, 
is  a  striking  illustration  of  the  propriety  with 
which  such  evidence  has  been  allowed  by  the 
cases,  to  prove  the  quo  animo,  so  long  as  the 
subsequent  conversations  were  confined  to  the 
subject  of  the  original  defamation.  2  Phil.  Ev., 
246,  7th  ed.;2  Saund.  PI.  &  Ev.,  808,  809. 
marg.  p.,  or  381,  382,  of  Am.  ed.  of  1829. 
Savage,  Ch.  J.,  in  Inman*v.  Foster,  8  [*3O1 
Wend.,  609.  It  is  difficult  to  conceive  or  words 
more  forcibly  indicative  of  malice,  of  such 
withering  influence  upon  the  character  of  the 
plaintiff,  or  more  harrowing  to  the  feelings  of 
a  female  whose  moral  sense  was  not  totally  de- 
praved. 

It  is  perfectly  well  settled  that  neither  par- 
ticular reports  nor  public  reputation  of  the 
truth  of  the  slander,  nor  of  kindred  charges 
agaiast  the  plaintiff,  are  admissible.  Inman  v. 
Foster,  8  Wend.,  608.  and  cases  cited. 

Both  the  motion  in  arrest  and  for  a  new  trial 
must  be  denied. 

Cited  ln-30N.  Y..  38;  4  Barb.,  514;2Sandf.,  285; 
51  Cal..  84  ;  33  Mich..  352. 


MILLARD  *.  HEWLETT. 

Infancy — Infant  may  Avoid  Usurious  Contract 
— Evidence  of  Affirmance,  must  be  Clear  and 
Positive — Pleading. 

An  infant  may  avoid  an  usurious  contract  en- 
tered into  by  him.  and  recover  the  money  lent  upon 
such  contract  under  the  count  for  money  had  and 
received. 

Evidence  of  nfflrmance  of  such  contract  after  the 
party  arrived  of  a*e,  to  be  effective,  must  be  cxpruas 
and  not  rest  in  inference  or  construction. 

Citations— 2  Harn.  &  C..  824  ;  2  Bap..  «88 :  1  T.  It.. 
648 ;  4  Wend..  406 ;  »  Cow..  <pl :  10  Hinjr..  XX :  Dyer. 
104,  n.;  Str.,  1063 ;  1  Bos.  &  P.,  3,  295 ;  9  Wend..  17». 

THIS  was  an  action  of  assumprit,  tried  at  the 
Washington  Circuit  in  June,  1887.  before 
the  Hon.  John  Willard,  one  of   the   Circuit 
Judges. 

The  plaintiff  declared  on  a  promissory  note 
for  $50,  made  by  the  defendant,  bearing  dale 
Mar.  9,  1885.  payable  in  one  year,  and  also  on 
the  money  count*.  He  proved  a  loan  made  to 
the  defendant  of  the  sum  of  f  150.  in  Miir, 
1885,  to  secure  the  payment  of  which,  the.  note 
declared  upon  and  another  note  for  $100  were 
given  to  the  plaintiff,  both  of  which  were  de 
livcred  up  on  the  trial  to  be  canceled.  The 
plaintiff,  at  the  time  of  the  loan,  wan  about  20 
years  of  age.  The  defendant  offered  to  prove 
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that  tbe  money  was  lent  under  an  usurious 
agreement,  and  that  the  plaintiff,  after  he  be 
came  of  age,  affirmed  the  usurious  contract  by 
commencing  a  suit  in  the  State  of  Vt.  upon  the 
$50  uote.and  also  that  he  had  otherwise  affirmed 
the  contract,  without,  however,  stating  how  or 
in  what  manner.  The  evidence  was  objected 
to,  and  rejected  by  the  judge,  who  charged  the 
jury  that  the  plaintiff  was  entitled  to  recover. 
3O2*]  *The  jury  accordingly  found  a  verdict 
for  the  plaintiff.  The  defendant  asks  for  a  new 
trial. 

Mr.  J.  Holmes,  for  defendant. 

,  for  plaintiff. 

By  the  Court,  Nelson,  CIi.  J.  If  the  plaint- 
iff was  obliged  to  affirm  the  contract  of  loan  in 
order  to  maintain  this  recovery,  though  made 
during  infancy,  the  defense  of  usury  must 
have  been  successful;  for  courts  will  not  carry 
into  effect  illegal  agreements,  even  in  behalf 
of  infants.  But  this  is  not  the  case  he  presents; 
his  privilege  enables  him  to  avoid  the  contract 
and  to  stand  before  the  court  upon  the  footing 
as  if  none  had  been  made  in  contemplation  of 
law.  The  contract  urged  upon  him  was  never 
obligatory,  or  operative,  as  it  has  always  been 
in  his  power  to  admit  or  reject  it.  It  was  not 
absolutely  void,  because  he  had  the  option  to 
enforce  it  against  the  defendant;  but  it  never 
was  binding  upon  himself,  as  the  defendant 
could  at  no  time  have  enforced  it  against  him. 

In  confirmation  of  this  view  we  may  refer  to 
the  doctrine  that  requires  an  express  promise, 
after  full  age,  to  bind  the  infant  in  respect  to 
a  voidable  contract  to  pay  a  debt  entered  into 
before;  a  full  acknowledgment  or  promise  to 
pay,  or  even  actual  payment  of  part,  will  not 
render  him  liable  to  pay  the  whole  debt.  2 
Barn.  &  C.,  824;  2  Esp.,  628;  1  T.  R.,  648;  4 
Wend.,  405.  The  reason  is,  that  no  legal  lia- 
bility or  ground  of  action,  capable  of  being  en- 
forced in  a  court  of  law,  existed  previously  to 
the  promise.  The  case  of  Stafford  v.  Roof,  9 
Cow.,  626,  goes  upon  the  same  principle,  for 
there  the  contract  of  sale  in  respect  to  the  in- 
fant did  not  protect  the  vendee  from  an  action 
of  trover. 

The  plaintiff  having  a  right  thus  to  treat  as 
a  nullity  the  contract  set  up  against  him,  might 
have  brought  his  action  against  the  defendant 
for  money  had  and  received  immediately,  ac- 
cording to  the  case  of  Corpe  v.  Ooerton,  10 
Bing.,  252,  in  connection  with  the  case  of  Staf- 
ford v.  Hoof.  Upon  what  principle,  then,  can 
the  defendant  bring  to  his  aid  this  usurious 
3O3*]  *contract  in  order  to  affect  the  rights 
of  the  infant?  If  there  is  anything  settled  in 
the  law,  the  plaintiff  has  a  right  to  repudiate 
it.  "From  Hitt  and  Whitttngton's  case,  Dyer, 
104,  ».  to  Why  watt  v.  Champion,  Str.,  1083 
(says  Tyndal,  Ch.  J.,  in  Corpe  v.  Overtori),  it 
has  been  always  held  that  an  infant  cannot  in- 
cur liability  by  carrying  on  trade.  If  he  can- 
not trade,  a  contract  to  enter  into  trade  is  one 
which  he  may  avoid  when  he  becomes  of  age. 
Now,  when  he  rescinds  such  a  contract,  he  has 
a  right  to  rescind  the  whole  of  it;  and  one  of 
the  terms  of  the  contract  in  question  being  that 
he  should  pay  down  £100,  if  we  were  to  de 
termine  that  he  has  a  right  to  rescind  the  con- 
tract, and  yet  not  recover  the  money  paid  in 
advance,  the  protection  which  the  law  extends 
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to  an  infant  might  be  altogether  eluded  by  al- 
lowing the  other  party  to  retain  the  money  so 
paid  m  advance."  The  only  distinction  or 
principle  between  that  case  and  this  is,  that 
here  the  contract  avoided  was  illegal;  a  ground 
which,  instead  of  weakening,  seems  to  me, 
adds  cogency  to  the  argument.  I  put  the  case, 
however,  entirely  upon  the  ground  that  the 
illegal  contract  is  out  of  the  question,  as  it 
clearly  is,  unless  we  say  that  infants  shall  be 
bound  by  illegal  contracts,  though  they  are  not 
by  those  which  are  legal,  and  then  the  objec- 
tion of  usury  fails,  and  the  right  to  recover  be- 
comes very  plain.  1  Bos.  &  P.,  3,  295;  & 
Wend.,  179. 

The  evidence  offered  of  confirmation  of  the 
contract  after  full  age  was  too  indecisive  to 
warrant  that  conclusion.  Counting  upon  the 
note  by  the  attorney  is  a  matter  about  which 
the  client  usually  knows  very  little,  and  should 
not  be  regarded  as  a  confirmation. 

New  trial  denied. 

Distinguished— H.  &  D.,  425;  83  N.  Y.,  250. 

Cited  in— 7  Hill,  114 ;  10  Barb.,  429 ,  17  Barb..  430  : 
16  Abb.  Pr,,  280 ;  3  Leg.  Obs.,  130 ;  24  Cal.,  213 ;  4O 
Ind.,  157. 


*RETAN  v.  DREW.         [*3O4 

Tender  after  Filing  Declaration — Coats. 

A  tender  of  money  in  satisfaction  of  a  debt,  made 
after  the  filing1  of  a  declaration  and  entry  of  a  rule 
to  plead,  is  no  defense,  unless  the  costs  then  accrued 
are  offered  to  be  paid,  although  at  the  time  of  the 
tender  a  copy  of  the  declaration  has  not  been  served. 

Citations— 2  R.  S.,  347,  sec,  1 ;  15  Wend.,  554 ;  S 
Johns.  Cas.,  145 ;  2  Johns.,  342 ;  17  Wend.,  91 ;  2  Chit. 
PI.,  646. 

TlEMURRER  to  replication.  The  declara- 
jJ  tion  was  in  assumpsit.  The  defendant 
pleaded  non  assumpsit  as  to  the  several  sums 
mentioned  in  the  declaration,  except  as  to  the 
sum  of  $52.50,  and  as  to  that  sum  a  tender 
made  before  the  commencement  of  the  suit,  to 
wit:  Nov.  4,  1835.  The  plaintiff  replied  that 
before  the  tender,  to  wit:  Nov.  3,  he  filed  a 
declaration  in  the  clerk's  office  of  this  court  at 
Geneva,  and  entered  a  rule  to  plead,  and  Nov. 
5  caused  a  copy  of  the  declaration  and  a  notice 
of  the  rule  to  plead  to  be  served  on  the  de- 
fendant; and  that  the  defendant  did  not  before 
the  filing  of  the  declaration  and  entry  of  the 
rule  to  plead  tender  the  said  sum  of  $52.50, 
concluding  with  a  verification  and  prayer  of 
judgment.  To  which  replication  the  defend- 
ant demurred. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Although  the- 
action  was  not,  for  every  purpose,  commenced 
until  a  copy  of  the  declaration  was  served  on 
the  defendant,  2  R.  S.,  347,  sec.  1;  15  Wend., 
554,  yet  the  plaintiff  had  before  the  tender  em- 
ployed an  attorney  to  bring  the  suit,  a  decla- 
ration had  been  prepared  and  filed,  and  a  rule 
entered  to  plead;  and  the  plaintiff  was  proceed- 
ing with  all  diligence  to  serve  the  defendant 
with  a  copy  of  the  declaration  and  notice  of 
the  rule.  The  plaintiff  had  incurred  costs 
which  the  defendant  was  liable  to  pay,  and 
the  tender  was  not  sufficient  without  an  offer 
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to  pay  the  costs  also.  A  different  rule  would 
3O5*]  work  great  injustice.  *See  3  Johns. 
Cas.,  145;  2  Johns.,  342;  17  Wend.,  91. 

The  pleader,  so  far  as  the  nature  of  the  case 
would  permit,  has  followed  the  approved  pre- 
cedent of  a  replication  where  the  tender  was 
made  after  the  suing  out  of  process  for  the 
commencement  of  an  action.  2  Chit.  PI.,  646. 

Judgment  for  plaintiff. 

Overruled -7  Barb.,  332,  333. 

Cited  in-6  Hill,  12 :  2  Denio,  197 :  65  Barb.,  637 :  3 
How.  Pr.,  886 ;  7  Abb.  N.  8..  245 ;  24  Am.  Rep.,  101  (49 
Vt,.  20). 


WILLIAMS  v.  HILL. 

Slander  for  Charging  Unmarried  Woman  with 
Incontinence — Special  Damages — Evidence  in 
Support  of. 

Slander  lies  for  charging:  an  unmarried  female 
with  incontinence,  where  special  damage  is  alleged 
and  proved. 

Evidence  that  the  plaintiff  has  been  deprived  of 
the  hospitality  of  her  friends  is  sufficient  to  support 
the  allegation  of  special  damage. 

Citations— 1  Taunt.,  39 ;  Stark.  Sland.,  266. 

THIS  was  an  action  of  slander,  tried  at  the 
N.  Y.  Circuit  in  May,  1835,  before  the 
Hon.    Ogden  Edwards,   one  of    the    Circuit 
Judges. 

The  plaintiff  is  an  unmarried  female.  The 
charge  against  her  was  that  she  had  criminal 
connection  with  a  person  of  the  other  sex.  She 
alleged  as  special  damage  that  certain  individ- 
uals, named  in  the  declaration,  refused  to  hold 
intercourse  and  discourse  with  her,  and  to  re- 
ceive her  into  their  houses,  as  before  the  speak- 
ing of  the  slanderous  words  they  had  been 
accustomed  to  do.  On  the  trial,  an  uncle  of 
the  plaintiff  testified  that  the  plaintiff  had 
("•m  in  the  habit  of  visiting  his  family,  con- 
sisting of  his  wife  and  daughters,  and  was  con- 
sidered a  welcome  visitor;  that  after  he  heard 
the  charges  made  against  her  by  the  defend- 
ant, he  told  her  she  must  not  come  to  his  house 
any  more  till  she  cleared  up  her  character;  that 
she  then  left  and  had  not  been  at  his  house 
since,  on  a  visit;  that  she  called  a  few  times 
afterwards  on  errands,  when  be  requested  her 
to  keep  away.  On  his  cross  examination  he 
testified  that  he  never  believed  the  report 
against  the  plaintiff.  The  defendant  moved 
for  a  nonsuit  on  the  ground  that  there  was  no 

NOT«,— Storwter — Charging  a  woman  with  being 
unchaste  or  a  common  vrimtttutc— Sjtecial  damagr 
nnut  l>e  thintm.  In  addition  to  the  above  case  of 
Williams  v.  Hill,  we  Buys  v.  (iillisvi.-.  '•  Johns..  115; 
Brooker  v.  Coffin.  5  Johns.,  1HH;  Urmlt  v.  Towsley, 
1U  Wen. I..  liVl;  nlniHtcd  v.  Miller.  I  Wend..  506; 
Moody  v.  Baker,  5  Co w..  361 ;  Anonymous.  00  N.  Y., 
MS:  10  Am.  K<-,>..  174. 

A*  to  what  to  mtncient  imcctril  damagr,  *e«>  Spencer 
v.  McMaster,  16  111..  4OT>:  ivnibom-  v.  Slmimon.  Aft 
Ilarl...^':  rnderhlll  v.  Wclton.  :ci  Vt..  40:  f,inck  v. 
Kelly.  iri  Irnl.,  1J7M:  Miilone  v.  SN  wart.  V>  Ohio.  819: 
Cleveland  v.  Dotweller.  IH  Iowa.  319:  Moore  v. 
M.-agher.  1  Taunt. .:*:  DiivU  v.  Gardiner.  4  Co..  1A; 
DavFes  v.  Solomon.  41  L.  J.  y.  B.,  10;  Hartley  v. 
II.  i  ring.  HT.  It.,  1:111. 

>••••.  generally,  statute*  In  New  York,  and  some 
of  the  other  States  making  such  a  charge  actionable 
perse. 

S4-e,  generally,  on  the  subject  of  slander.  White  v. 
Delavan.  17  Wend.,  4»,  note*  cited  ;  Bullook  v.  Koon. 
9  Cow..  80.  nntn  cUetl ;  Moody  v.  Baker.  5  Cow..  361. 
note*  nteil. 
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evidence  of  special  damage;  but  the  judge  re- 
fused to  grant  a  nonsuit,  and  submitted  the 
*case  to  the  jury,  who  found  a  verdict  [*3O6 
for  the  plaintiff  with  $2,000  damages.  The 
defendant  applied  for  a  new  trial. 

Messrs.  K.  Miller  and  S.  Stevens,  for  de- 
fendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  words  were 
proved  importing  direct  criminal  connection 
between  the  plaintiff  and  a  man  who  visited 
her  in  the  character  of  a  suitor.  The  plaint- 
iff's connections  forbade  her  visits  to  their 
houses;  she  appears  to  have  been  thus  ejected 
from  the  house  of  her  uncle,  John  Williams, 
while  there  on  a  visit,  by  reason  of  the  report, 
not  to  mention  other  like  instances.  Moore  v. 
Meagher,  1  Taunt.,  39,  in  the  Exchequer  Cham- 
ber, is  in  point.  The  very  decision  was  that 
the  plaintiff  being  cut  off  from  the  hospitality 
of  her  friends,  is  such  legal  damage  as  will 
sustain  an  action  on  the  charge  of  inconti- 
nency.  And  see  Stark.  Slander,  266. 

The  motion  must  be  denied. 
Cited  in-2  Hill,  314 ;  17  N.  Y.,  60 ;  16  Barb.,  334. 


MADISON  BEECHER  ET  AL. 

v. 
GROUSE  &  BRUCE. 

Parties —  When  Administrator  must  be  Appoint 
ed — Action  in  Behalf  of  Infants. 

The  next  of  kin  cannot  maintain  an  action  or 
prosecute  a  claim  for  a  distributive  share  of  the  per- 
sonal property  of  the  deceased ;  an  administrator 
must  be  appointed,  and  the  suit  brought  in  his  name. 

For  intermeddling  with  the  issues  and  profits  of 
real  estate  belonging  to  infants,  an  action  will  not 
lie  in  their  names ;  tbe  suit  must  be  brought  in  the 
name  of  the  guardian  in  socage,  or  general  guard- 
ian appointed  by  the  surrogate. 

Cltations-13  Wend.,  463;  7  Wend.,  354;  1  Johns.. 
163;  6  Johns..  66.  67 ;  7  Johns..  156 ;  17  Wend.,  77;  1 
B.  8.,  718,  sec,  6 :  719,  sec.  7 ;  2  K.  8.,  153,  sec.  20. 

ERROR  from  Madison  C.  P.  The  plaintiffs 
in  error,  infants  within  the  age  of  21  years, 
brought  their  suit  in  trover,  by  prochein  ami 
against  the  defendants  in  error,  in  the  Court 
of  C.  P.  of  the  County  of  Madison,  for  the  tak- 
ing and  conversion  or  personal  property  which 
had  belonged  to  their  deceased  father  in  his 
lifetime,  and  also  for  the  taking  and  conver- 
sion of  a  portion  of  the*cropsof  a  farm  [*3O7 
which  had  descended  to  them  from  their  fa- 
ther, and  which  crops  had  been  raised  since 
his  decease.  The  property  in  question  was  tak- 
en by  the  defendants  under  an  execution 
against  one  Peter  D.  Petrle,  who.  since  the 
death  of  the  plaintiffs'  father. had  married  their 
mother.  Petrie  and  bis  wife  resided  on  the 
farm,  and  the  plaintiffs  lived  with  them.  The 
father  of  the  plaintiffs  died  intestate  about  the 
year  1820.  leaving  personal  property  consisting 
of  a  wagon,  sleigh  and  other  articles,  which 
on  his  decease,  went  into  the  possession  of  his 
wife,  who  intermarried  with  Petrie  about  the 
year  1822.  when  the  property  paxst-d  into  his 
possession,  and  a  portion  of  it  particularly  the 
wagon  and  sleigh,  remained  in  hi*  possession 
until  1880.  when  it  was  levied  upon  by  virtue 
of  an  execution  against  him.  Crops  which  had 
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been  raised  upon  the  farm  of  the  plaintiffs  the 
preceding  harvest  were  also  levied  upon,  and 
the  whole  sold  by  virtue  of  the  execution.  No 
letters  of  administration  were  issued  upon  the 
estate  of  the  plaintiffs'  father.  This  suit  was 
commenced  in  Feb..  1833.  The  defendants 
proved  that  in  1831  a  general  guardiau  was  ap- 
pointed by  the  surrogate  of  Madison  for  two 
of  the  plaintiffs,  but  it  also  appeared  that  the 
general  guardian  had  not  acted  under  his  ap- 
pointment. The  defendants  insisted:  1.  That 
as  to  the  crops  the  plaintiffs  were  not  en- 
titled to  recover;  that  they  belonged  to  the 
mother  of  the  plaintiffs  as  guardian  in  socage, 
and  that  the  action  should  have  been  brought 
in  her  name  and  in  the  name  of  her  husband; 
and  2.  As  to  the  other  property  in  question, 
that  the  action  ought  to  have  been  brought  in 
the  name  of  the  general  guardian — both  which 
propositions  were  sustained  by  the  court,  and 
the  jury,  under  its  direction,  found  a  verdict 
for  the  defendants.  The  plaintiffs  by  their 
•counsel  having  excepted  .to  the  decision  of  the 
court,  sued  out  a  writ  of  error. 

Mr.  T.  Jenkins,  for  plaintiffs  in  error. 

Mr.  J.  A.  Spencer,  for  defendants  in  er- 
ror. 

3O8*J    *By  the  Court,  Nelson,  Ch.  J.    The 

case  of  Woodtn  v.  Baglsy,  13  Wend.,  453,  is  in 
point  against  the  action  as  to  the  personal  prop- 
erty of  the  ancestor.  There  it  came  from  the 
grandfather,  and  had  passed  into  the  hands  of 
the  grandmother  in  her  lifetime,  and  the  suit 
•was  instituted  against  her  executors.  The  court 
held  that  the  action  would  not  lie;  as  the 
plaintiffs  were  not  entitled  to  the  personal  prop- 
erty as  heirs,  they  not  being  liable  to  the  cred- 
itors of  the  estate  as  such  in  respect  to  it;  that 
it  went  to  the  personal  representatives,  who  in 
judgment  of  law  were  distinct  individuals. 
The  case  was  distinguished  from  Hyde  v.  Stone, 
7  Wend.,  354,  which  was  shown  to  stand  upon 
its  peculiar  circumstances,  and  out  of  the  gen- 
eral principle.  Neither  possession  in  fact  or 
by  construction  through  force  of  title  is  shown 
to  be  in  these  plaintiffs. 

Equally  unfounded  is  the  action  to  recover 
the  products  of  the  farm,  as  no  right  whatever 
is  shown  to  them  in  the  plaintiffs.  The  moth- 
er and  father  are  presumed  to  be  lawfully  in 
the  possession  and  occupation  of  the  products 
— the  mother  as  guardian  in  socage.  and  the 
step-father  jure  uxoris;  1  Johns.,  163  ;  5  Id., 
«6;  7  Id.,  156  ;  17  Wend.,  77;  1  R.  S.,  718,  sec. 
5;  and  of  course  the  products  belonged  to  them, 
or  rather  to  the  husband,  Petrie.  On  the  ap- 
pointment of  a  general  guardian,  the  rights  and 
powers  of  a  guardian  in  socage  cease,  1  R.  S., 
719,  sec.  7;  but  until  he  appears  and  asserts 
his  right,  the  prior  guardianship  necessarily 
continues.  5  Johns.,  67.  The  powers  and  du- 
ties of  a  general  guardian  and  of  a  guardian  in 
socage  are  now  declared  by  statute.  Among 
other  things,  he  is  "safely  to  keep  the  things 
that  he  may  have  in  his  custody  belonging  to 
his  ward,  and  the  inheritance  of  his  ward,"  and 
"shall  answer  to  his  ward  for  the  issues  and 
profits  of  real  estate  received  by  him."  2R.  S., 
153,  sec.  20. 

Judgment  affirmed. 

Cited  in— 51  N.  Y.,  429 ;  58  N.  Y.,  189;  22  Hun,  216: 11 
Barb.,  53 :  17  Barb.,  153 ;  18  Barb.,  27 :  28  Barb.,  47;  30 
Barb.,  635 ;  31  Barb..  289;  1  T.  &  C.,  93. 

€18 


*PARKER  &  EDGARTON  [*3O9 

FOOTE. 

Action  on  the  Case  for  Stopping  Lights— Pre- 
sumption of  Right  by  Grant  or  Otherwise  foi'tns 
no  Part  of  Our  Law — Submission  to  Jury — 
Enjoyment  Must  hate  been  Adverse  and  With 
Knowledge  and  Acquiescence  of  the  Owner — 
Exception. 

The  doctrine  of  presumption  of  right  by  grant  or 
otherwise  as  applied  to  the  windows  of  one  person 
overlooking  the  land  of  another,  so  that  by  an  un- 
interrupted enjoyment  for  20  years  the  owner  ac- 
quires a  right  of  action  against  his  neighbor  for 
stopping  the  lights  by  the  erection  of  a  building 
upon  his  own  land,  forms  no  part  of  our  law ;  such 
a  rule  is  not  adapted  to  the  circumstances  or  exist- 
ing state  of  things  in  this  country. 

The  question  of  presumption  of  right  by  grant  or 
otherwise,  although  there  has  been  an  uninterrupt- 
ed enjoyment  of  an  incorporeal  hereditament  for 
more  than  20  years,  must  be  submitted  to  the  jury; 
a  judge  is  not  justified  in  telling  them  that  they 
must,  but  should  instruct  them  that  they  may  pre- 
sume a  grant,  except  in  a  plain  case  where  there  is 
no  evidence  to  repel  the  presumption  arising  from 
20  years  uninterrupted  adverse  user. 

To  authorize  the  presumption  of  a  grant,  the  en- 
joyment of  the  easement  must  not  only  be  uninter- 
rupted for  the  period  of  20  years,  but  it  must  be  ad- 
verse, not  by  leave  or  favor,  but  under  a  claim  or 
assertion  of  right ;  and  it  must  be  with  the  knowl- 
edge and  acquiescence  of  the  owner. 

Whether  when  it  is  affirmatively  proved  that,  in 
fact,  there  never  was  a  grant,  a  jury  would  be  war- 
ranted in  a  proper  case  to  presume  a  grant,  quaere. 

The  doctrine  that  there  may  be  cases  relating  to 
the  use  of  water,  which  form  exceptions  to  the  rule 
that  the  enjoyment  must  be  adverse  to  authorize 
the  presumption  of  a  grant,  questioned. 

Citations— 1  Bos.  &  P.,  400 : 3  East,  294, 298 ;  11  East, 
372 ;  4  B.  &  Aid..  579 :  2  Pick.,  466 ;  9  Pick.,  251 ;  16 
Pick.,  241 ;  1  Com..  382;  3  Wend.,  149  :  6  East,  208;  2 
Conn.,  584.  597;  4  T.  R..  71 :  3  Fairf.,  407  :  Cowp.,  102, 
214;  2  Saund.,  175,  n.  2;  4  Mason,  397;  12  Johns-,  242; 
7  Wend.,  94;  3  Bing.,  115:  2  Barn.  &  C.,  628,  686;  3 
Barn.  &  C.,  332 ;  3  Camp.,  80 ;  2  Bo*.  &  P.  200 ;  1  Phil. 
Ev.,  125 ;  2  Carr.  &  P.,  465;  5  Car.  &  P.,  438 ;  13  Wend., 
261;  Stat.  2  &  3, Will.  IV.,  ch.  71,  sec.  3;  3  Kent,  Com., 
446,  n.;  12  Mass..  157 ;  Const.  N.  Y.,  art.  7,  sec.  13:  Cro. 
Eliz.,  118. 


was  an  action  on  the  case  for  stopping 
J.  lights  in  a  dwelling  house,  tried  at  the 
Oneida  Circuit  in  Apr.,  1836,  before  the  Hon. 
Hiram  Denio,  then  one  of  the  Circuit  Judges. 
In  1808  the  defendant  being  the  owner  of 
two  village  lots  situate  in  the  Village  of  Clin- 
ton, adjoining  each  other,  sold  one  of  them  to 
Joseph  Stebbins,  who  in  the  same  year  erected 
a  dwelling-house  thereon  on  the  line  adjoining 
the  other  lot  with  windows  in  it  overlooking 
the  other  lot.  The  defendant  also,  in  the  same 
year,  built  an  addition  to  a  house  which  stood 


NOTE.— Easements— Ancient  lights. 

The  English  doctrine  as  to  ancientlights  is  not  gen- 
erally adopted  in  this  country.  In  addition  to  the 
above  case  of  Parker  v.  Foote,  see  Meyers  v.  Gem- 
mel.  10  Barb..  537 ;  Banks  v.  Am.  Tract  Socy.,  4 
Sandf.,  438 ;  Mahan  v.  Brown,  13  Wend.,  261 ;  Mullen 
v.  Strieker,  19  Ohio  St.,  135 ;  2  Am.  Ren..  379 :  Pierre 
v.  Fernald,  26  Me.,  436;  Hubbard  v.  Town.  33  Vt., 
295 :  Ward  v.  Neal,  37  Ala..  500 ;  Haverstick  v.  Sipe, 
33  Pa.  St.,  368 ;  Powell  v.  Sims,  5  W.  Va.,  1 ;  Keats  v. 
Hugo,  115  Mass.,  204  ;  15  Am.  Rep.,  80;  Morrison  v. 
Marquardt,  24  Iowa,  35 ;  Johnson  v.  Oppenheim,  55 
N.  Y.,  280.  293;  Palmer  v.  Wetmore,  2  Sandf.,  316. 
But,  see,  Lampman  v.  Milks,  21  N.  Y..  505. 

The  English  doctrine  is  followed,  in  some  of  the 
States.  Robeson  v.  Maxwell.  2  N.  J.  Eq.,  57 :  Bar- 
nett  v.  Johnson,  15  N.  J.  Eq.,  481 ;  Gerber  v.  Grabel, 
16  111.,  217 ;  Durel  v.  Boisblanc,  1  La.  Ann.,  407 ; 
James  v.  Jenkins,  34  Md..  1 ;  6  Am.  Rep.,  300. 

See,  generally,  3  Kent,  Com.,  448. 
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on  the  lot  which  he  retained,  leaving  a  space 
of  about  16  feet  between  the  house  erected  by 
Stebbins  and  the  addition  put  up  by  himself. 
This  space  was  subsequently  occupied  by  the 
defendant  as  an  alley  leading  to  buildings  sit- 
uate on  the  rear  of  his  lot,  and  was  so  used  by 
him  until  the  year  1832,  when  (24  years  after 
the  erection  of  the  house  by  Stebbins)  he  erect- 
3  IO*J  ed  a  store  *on  the  alley,  filling  up  the 
whole  space  between  the  two  houses,  and  con- 
sequently stopping  the  lights  in  the  house  erect- 
ed by  Stebbins.  At  the  time  of  the  erection  of 
the  store,  the  plaintiffs  were  the  owners  of  the 
lot  originally  conveyed  to  Stebbins,  by  title  de- 
rived from  him,  and  were  in  the  actual  posses- 
sion thereof,  and  brought  this  action  for  the 
stopping  of  the  lights.  Stebbins,  the  original 
purchaser,  from  the  defendants,  was  a  witness 
for  the  plaintiffs,  and  on  his  cross  examination, 
testified  that  he  never  had  any  written  agree- 
ment, deed  or  writing  granting  permission  to 
have  his  windows  overlook  the  defendant's  lot, 
and  that  nothing  was  ever  said  upon  the  sub- 
ject. The  Village  of  Clinton  is  built  upon  a 
square  called  Clinton  Green,  the  sides  of  the 
square  being  laid  out  into  village  lots,  and  con- 
tained at  the  time  of  the  trial  about  1 ,000  inhab- 
itants. On  motion  for  a  nonsuit,  the  defendant's 
counsel  insisted  that  there  was  no  evidence  of 
a  user  authorizing  the  presumption  of  a  grant 
as  to  the  windows;  that  the  user  in  this  case 
was  merely  permissive,  which  explained  and 
rebutted  all  presumption  of  a  grant.  That  if 
the  user,  in  the  absence  of  other  evidence,  au- 
thorized the  presumption  of  a  grant,  still  that 
here  the  presumption  was  rebutted  by  the  proof 
that,  in  fact,  there  never  had  been  a  grant. 
The  circuit  judge  expressed  a  doubt  whether 
the  modern  English  doctrine  in  regard  to  stop- 
ping lights,  was  applicable  to  the  growing  vil- 
lages of  this  country,  but  said  he  would  rule 
in  favor  of  the  plaintiffs,  and  leave  the  ques- 
tion to  the  determination  of  this  court.  He 
also  decided  that  the  fact,  whether  there  was 
or  was  not  a  grant  in  writing  as  to  the  win- 
dows, was  not  for  the  jury  to  determine;  that 
the  law  presumed  it  from  the  user,  and  it 
could  not  be  rebutted  by  proving  that  none  had 
in  truth  been  executed.  After  the  evidence 
was  closed,  the  judge  declined  leaving  to  the 
jury  the  question  of  presumption  of  right,  and 
instructed  them  that  the  plaintiffs  were  enti- 
tled to  their  verdict.  The  jury  accordingly 
found  a  verdict  for  the  plaintiffs,  with  $225 
damages.  The  defendant  having  excepted  to 
the  decisions  of  the  judge,  now  moved  for  a 
new  trial. 

3 1 1*J  *Mr.  W.  C.  Noyes.  for  the  defend- 
ant, insisted  that  the  plaintiffs  ought  to  have 
been  nonsuited  ;  that  although  in  England  it 
had  been  holden  in  the  later  cases, that  an  action 
lies  for  stopping  or  obstructing  lights  founded 
on  a  user  of  20  years,  such  formerly  was  not 
the  law  there, and  the  new  rule  has  never  been 
adopted  here.  In  Bury  v.  Popc,Uro.  Eliz.,118, 
it  in  said  :  "  It  was  argued  by  all  the  justices, 
that  if  two  men  be  owners  of  two  parcels  of 
land  adjoining,  and  one  of  them  doth  build  a 
house  upon  his  land  and  makes  windows  and 
lights  looking  into  the  other'*  lands,  and  thin 
house  and  the  lights  have  continued  for  the 
space  of  80  or  40  years, yet  the  other  may  upon 
his  own  land  and  soil  lawfully  erect  a  house  or 
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other  thing  against  the  said  lights  and  windows, 
and  the  other  can  have  no  action, for  it  was  his 
folly  to  build  his  house  so  near  to  the  other's 
land  ; "  and  it  was  adjudged  accordingly.  The 
same  doctrine  is  holden  in  1  Show.,  7.  Pre- 
sumptions of  grants  in  support  of  long  and 
uninterrupted  enjoyment  of  easements  had  pre- 
vailed for  centuries  in  England,  but  an  action 
on  the  case  for  stopping  and  obstructing  lights 
was  never  sustained  until  1761.  when  Wilmot, 
J.,  at  the  Assizes,  for  the  first  time,  ruled  that 
such  action  lay,  and  he  afterwards  held  the 
same  doctrine  at  the  C.  B.  Sittings,  in  9  Geo. 
III.  (1769),  as  stated  by  Serg.  Williams,  in  2 
Saund. ,  175  a;  but  it  does  not  appear  to  have 
been  adopted  im-the  K.  B.  until  26  Geo.  III. 
(1786), when,  on  a  motion  for  a  new  trial  as  said 
by  Buller,  J.,  it  had  been  held  that  20  years 
quiet  and  uninterrupted  possession  of  ancient 
lights  was  a  sufficient  ground  from  which  a 
jury  might  presume  a  grant.  3  T.  R.,  159,  n. 
c.  In  1809,  however,  in  the  case  of  Daniel  v. 
North,  11  East,  371,  the  doctrine  appears  to 
have  been  conceded  by  all  the  judges,  and  the 
later  decisions  are  all  in  conformity  to  it.  The 
counsel,  however,  contended  that  those  decis- 
ions were  not  obligatory  upon  our  courts,  be- 
cause they  were  a  departure  from  the  common 
law  as  it  existed  in  1776  when  adopted  here, 
and  were  not  supported  by  the  principle  of  the 
law  upon  which  was  based  the  doctrine  of  pre- 
sumption of  grants.  In  the  case  of  ways,  com- 
mons, fisheries,  the  Sowing  of  lands  and  the 
like,  a  grant  is  presumed  after  a  continued  and 
Uninterrupted  enjoyment  of  20  years.  [*312 
upon  the  ground  that  the  right  e'xercised  is  in 
hostility  to  the  title,  and  in  derogation  of  the 
rights  of  the  original  owner — an  actual  ouster 
of  him  ;  for  to  lay  the  foundation  for  the  pre- 
sumption of  a  grant,  the  enjoyment  must  be 
adverse,  under  a  claim  of  title,  and  with  the 
knowledge  and  acquiescence  of  the  opposite 
party  ;  in  such  cases  a  grant  is  presumed  for 
the  purpose  of  quieting  the  possession  thus  ad- 
versely held  and  used.  All  which  is  totally  in- 
applicable in  reference  to  windows  or  lights 
overlooking  the  land  of  another.  The  enjoy- 
ment in  such  cases  is  no  encroachment  upon  the 
rights  of  another ;  no  occupation  of  that  which 
before  belonged  to  another ;  no  adverse  posses- 
sion under  a  claim  of  title:  it  is  the  exercise  of  a 
lawful  right  for  which  no  action  lies  ;  and  it 
would  be  strange  indeed  that  the  mere  contin- 
uance of  such  enjoyment,  lawful  in  itself,  in- 
terfering with  no  one,  exercising  no  dominion 
over  the  property  of  another,  and  asserting  no 
title  in  opposition  to  the  title  of  such  other, 
should  by  the  lapse  of  time  on  the  one  hand 
ripen  into  a  right,  and  on  the  other  deprive  a 
party  of  his  own ;  and  yet  it  is  part  of  the  mod- 
ern doctrine  upon  this  subject  that  such  will 
be  the  effect. unless  the  owner  of  the  adjoining 
land  does  within  20  years  build  opposite  to  the 
windows  which  thus  overlook  his  property. 
The  counsel  farther  insisted  that  if  .in  this  case, 
it  could  be  deemed  that  there  wan  such  an  user 
as,  unexplained,  would  have  warranted  the 
presumption  of  a  grant,  that  the  evidence  was 
conclusive  to  rebut  the  presumption;  and  that 
the  judge  erred  in  refusing  to  submit  the  ques- 
tion to  the  jiirv. 

Mwtrt.  C.  P.  KirkUnd  and  J.  A.  Spen- 
cer, for  plaintiffs. 
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By  the  Court,  Bronson,  J.  The  modern 
doctrine  of  presuming  a  right.by  grant  or  other- 
wise, to  easements  and  incorporeal  heredita- 
ments after  20  years  of  uninterrupted  adverse 
enjoyment,  exerts  a  much  wider  influence  in 
quieting  possession,  than  the  old  doctrine  of 
title  by  prescription,  which  depended  on  im- 
memorial usage.  The  period  of  20  years  has 
been  adopted  by  the  courts  in  analogy  to  the 
statute  limiting  an  entry  into  lands;  but  as  the 
313*]  statute  *does  not  apply  to  incorporeal 
rights,  the  adverse  user  is  not  regarded  as  a 
legal  bar,  but  only  as  a  ground  for  presuming 
a  right,  either  by  grant  or  in  some  other  form. 
The  case  of  Holcroft  v.  Heel,  1  Bos.  &  P.,  400, 
apparently  proceeds  on  the  ground  of  a  legal 
bar;  but  the  report  is  inaccurate, as  will  be  seen 
by  the  explanation  of  Le  Blanc,  J.,  in  Gamp- 
beU  v.  Wtlgon,  8  East,  298. 

To  authorize  the  presumption, the  enjoyment 
of  the  easement  must  not  only  be  uninterrupt- 
ed for  the  period  of  20  years,  but  it  must  be 
adverse,  not  by  leave  or  favor,  but  under  a 
claim  or  assertion  of  right;  and  it  must  be  with 
the  knowledge  and  acquiescence  of  the  owner. 
CambeU  v.  Wilson,  3  East,  294;  Daniel  v.  North, 
11  East,  372;  Barker  v.  Richardson,!  B.&  Aid., 
579;  Hitt  v.  Crosby.  2  Pick.,  466;  Sargeant  v. 
Ballard,Q  Pick., 251;  Bolivar  Mfg.  Co.v.Neponset 
Mfg.  Co.,  16  Pick.,  241;  Chalker  v.  Dickinson, 
1  Conn.,  382;  see,  also,  Doe  v.  Butler, 3  Wend., 
149.  It  is  said  that  there  may  be  cases  relating 
to  the  use  of  water,  which  form  exceptions  to 
the  rule  that  the  enjoyment  must  be  adverse 
to  authorize  the  presumption  of  a  grant.  See 
Bealey  v.  Shaw,  6  East,208;  Ingraham  v.Hutch- 
inson,  2  Conn.,  584.  To  this  doctrine  I  cannot 
subscribe.  Without  reviewing  the  cases  in  re- 
lation to  the  rights  of  different  riparian  pro- 
prietors on  the  same  stream, I  think  it  sufficient 
at  this  time  to  say,  that  in  whatever  manner 
the  water  may  be  appropriated  or  enjoyed,  it 
must,  of  necessity,  be  either  rightful  or  wrong- 
ful. The  use  of  the  stream  must  be  such  as  is 
authorized  by  the  title  of  the  occupant  to  the 
soil  over  which  the  water  flows,  or  it  must  be 
a  usurpation  on  the  rights  of  another.  If  the 
enjoyment  is  rightful, there  can  be  no  occasion 
for  presuming  a  grant.  The  title  of  the  occu- 
pant is  as  perfect  at  the  outset,  as  it  can  be  aft- 
er the  lapse  of  a  century.  If  the  user  be  wrong- 
ful, a  usurpation  to  any  extent  upon  the  rights 
of  another,  it  is  then  adverse;  and  if  acquiesced 
in  for  20  years,  a  reasonable  foundation  is  laid 
for  presuming  a  grant.  If  the  enjoyment  is  not 
according  to  the  title  of  the  occupant,  the  in- 
jured party  may  have  redress  by  action.  His 
314*]  remedy  does  *not  depend  on  the  ques- 
tion whether  he  has  built  on  his  mill  site  or 
otherwise  appropriated  the  stream  to  his  own 
use.  It  is  enough  that  his  right  has  been  in- 
vaded ;  and  although  in  a  particular  case  he 
may  be  entitled  to  recover  only  nominal  dam- 
ages, that  will  be  a  sufficient  vindication  of  his 
title,  and  will  put  an  end  to  all  ground  for  pre- 
suming a  grant.  Hobson  v.  Todd,  4  T.  R.,  71; 
Bolivar  Mfg.  Co.  v.  Neponset  Mfg.  Co..  16  Pick., 
241;  Butman  v.  Huxsey,  3  Fairf.  (Me.),  407. 

The  presumption  we  are  considering  is  a 
mixed  one  of  law  and  fact.  The  inference  that 
the  right  is  in  him  who  has  the  enjoyment,  so 
long  as  nothing  appears  to  the  contrary,  is  a 
natural  one — it  is  a  presumption  of  fact.  But 
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adverse  enjoyment,  when  left  to  exert  only  its 
natural  force  as  mere  presumptive  evidence, 
can  never  conclude  the  true  owner.  No  length 
of  possession  could  work  such  a  consequence. 
Hence  the  necessity  of  fixing  on  some  definite 
period  of  enjoyment,  and  making  that  operate 
as  a  presumptive  bar  to  the  rightful  owner. 
This  part  of  the  rule  is  wholly  artificial ;  it  is 
a  presumption  of  mere  law.  In  general,  ques- 
tions depending  upon  mixed  presumptions  of 
this  description  must  be  submitted  to  the  jury, 
under  proper  instructions  from  the  court.  The 
difference  between  length  of  time  which  oper- 
ates as  a  bar  to  a  claim  and  that  which  is  only 
used  by  way  of  evidence  was  very  clearly  stated 
by  Ld.  Mansfield,  in  the  Mayor,  etc.,  v.  Horner, 
Cowp.,  102.  "  A  jury  is  concluded,"  he  says, 
"by  length  of  time  that  operates  as  a  bar,  as 
where  the  Statute  of  Limitations  is  pleaded  in 
bar  to  a  debt ;  although  the  jury  is  satisfied 
that  the  debt  is  due  and  unpaid,  it  is  still  a 
bar.  So  in  the  case  of  prescription,  if  it  be 
time  out  of  mind,  a  jury  is  bound  to  conclude 
the  right  from  that  prescription,  if  there  could 
be  a  legal  commencement  of  the  right.  But 
length  of  time  used  merely  by  way  of  evidence 
may  be  left  to  the  consideration  of  a  jury  to 
be  credited  or  not,  and  to  draw  their  inference 
one  way  or  the  other,  according  to  circum- 
stances." In  Darwin  v.  Upton,  2  Saund.,  175, 
n.  2,  the  question  related  to  lights,  and  it  was 
said  by  the  same  learned  judge  that  "  Acqui- 
escence for  20  years  is  such  decisive  presump- 
tion *of  a  right  by  grant  or  otherwise,  [*3 1 5 
that  unless  contradicted  or  explained,  the  jury 
ought  to  believe  it ;  but  it  is  impossible  that 
length  of  time  can  be  said  to  be  an  absolute 
bar,  like  a  Statute  of  Limitations ;  it  is  cer- 
tainly a  presumptive  bar  which  ought  to  go  to 
the  jury."  Willes,  J.,  mentioned  a  case  before 
him,  in  which  he  held  uninterrupted  posses- 
sion of  a  pew  for  20  years  to  be  presumptive 
evidence  merely  ;  in  which  opinion  he  was  af- 
terwards confirmed  by  the  C.  B.  The  other 
judges  concurred ;  and  Gould,  J.,  before  whom 
the  action  was  tried,  said  he  never  had  an  idea 
but  it  was  a  question  for  a  jury ;  and  he  com- 
pared it  to  the  case  of  trover,  where  a  demand 
and  refusal  are  evidence  of,  but  not  an  actual 
conversion. 

Some  of  the  cases  speak  of  the  presumption 
as  conclusive.  Bealey  v.  Shaw,  6  East,  208 ; 
Tyler  v.  Wilkinson,  4  Mas.,  397.  This  can  only 
mean  that  the  presumption  is  conclusive  where 
there  is  no  dispute  about  the  facts  upon  which 
it  depends.  It  has  never  been  doubted  that 
the  inference  arising  from  20  years' enjoyment 
of  incorporeal  rights  might  be  explained  and 
repelled  ;  nor,  so  far  as  I  have  observed,  has 
it  ever  been  denied  that  questions  of  this  de- 
scription belong  to  the  jury.  The  presump- 
tion we  are  considering  has  often  been  likened 
to  the  inference  which  is  indulged  that  a  bond 
or  mortgage  has  been  paid,  when  no  interest 
has  been  demanded  within  20  years.  Such 
questions  must  be  submitted  to  the  jury  to 
draw  the  proper  conclusion  from  all  the  cir- 
cumstances of  each  particular  case.  Jackson 
v.  Wood,  12  Johns.,  242;  Jackson  v.  Sackett,  7 
Wend.,  94.  In  Sivett  v.  Wilson,  3  Bing.,  115, 
the  question  was  on  a  right  of  way ;  the  de- 
fendant pleaded  a  grant,  and  the  judge  left  it 
to  the  jury  to  say  whether  they  thought  the 
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defendant  had  exercised  the  right  of  way  un- 
interruptedly for  more  than  20  years,  by  virtue 
of  a  deed;  and  Best,  0 h.  J.,  said  the  direction 
was  perfectly  right.  He  added  :  "  I  do  not 
dispute  that  if  there  had  been  an  uninterrupted 
usage  for  20  years,  the  jury  might  be  author- 
ized to  presume  it  originated  in  a  deed  ;  but 
even  in  such  a  case  a  judge  would  not  be  jus- 
tified in  saying  that  they  must,  but  that  they 
may  presume  the  deed.  If,  however,  there  are 
316*]  *ci re u instances  inconsistent  with  the 
existence  of  a  deed,  the  jury  should  be  direct- 
ed to  consider  them,  and  to  decide  accord- 
ingly." In  Hill  v.  Crosby.  2  Pick.,  466,  the 
court  set  aside  the  verdict,  although  they 
thought  it  right,  because  the  question  had  not 
been  referred  to  the  jury. 

In  a  plain  case,  where  there  is  no  evidence 
to  repel  the  presumption  arising  from  20  years' 
uninterrupted  adverse  user  of  an  incorporeal 
right,  the  judge  may  very  properly  instruct 
the  jury  that  it  is  their  duty  to  find  in  favor 
of  the  party  who  has  had  the  enjoyment ;  but 
still  it  is  a  question  for  the  jury.  The  judge 
erred  in  this  case  in  wholly  withdrawing  that 
question  from  the  consideration  of  the  jury. 
On  this  ground,  if  no  other,  the  verdict  must 
be  set  aside. 

The  bill  of  exceptions  presents  another  ques- 
tion which  may  probably  arise  on  a  second 
trial,  and  it  seems  proper,  therefore,  to  give  it 
some  examination. 

As  neither  light,  air  nor  prospect  can  be  the 
subject  of  a  grant,  the  proper  presumption,  if 
any,  to  be  made  in  this  case,  is  that  there  was 
some  covenant  or  agreement  not  to  obstruct 
the  lights.  Orost  v.  Lewis,  2  Barn.  &  C.,  686, 
per  Bayley,  J.  ;  Moore  v.  Rawaon,  3  Barn.  & 
C.,  332,  per  Littledale,  •/.  But  this  is  a  matter 
of  little  moment.  Where  it  is  proper  to  in- 
dulge any  presumption  for  the  purpose  of 
quieting  possession,  the  jury  may  be  instructed 
to  make  such  a  one  as  the  nature  of  the  case 
requires.  Eldridge  v.  Knott,  Cowp.,  214 

Most  of  the  cases  on  the  subject  we  have 
been  considering  relate  to  ways,  commons, 
markets,  water-courses,  and  the  like,  where 
the  user  or  en  joyment,  if  not  rightful,  has  been 
an  immediate  and  continuing  injury  to  the 
person  against  whom  the  presumption  is  made. 
His  property  has  either  been  invaded,  or  his 
beneficial  interest  in  it  has  been  rendered  less 
valuable.  The  injury  has  been  of  such  a  char- 
acter that  he  might  have  immediate  redress  by 
action.  But  in  the  case  of  windows  overlook- 
ing the  land  of  another,  the  injury,  if  any,  is 
merely  ideal  or  imaginary.  The  light  and  air 
which  they  admit  are  not  the  subjects  of  prop 
erty  beyond  the  moment  of  actual  occupancy; 
317*J  and  for  overlooking  *one's  privacy  no 
action  can  be  maintained.  The  party  has  no 
remedy  but  to  build  on  the  adjoining  land,  op- 
posite the  offensive  window.  Chandter  v. 
T Hampton,  8  Camp.,  80;  OroM  v.  Lew*.  2 
Barn.  A  C.,  686,  per  Bayley,  J.  Upon  what 
principle  the  courts  in  England  have  applied 
the  same  rule  of  presumption  to  two  classes  of 
cases  so  essentially  different  in  character,  I 
have  been  unable  to  discover.  If  one  commit 
a  daily  trespass  on  the  land  of  another,  under 
a  claim  of  right  to  pass  over,  or  feed  bis  cattle 
upon  it ;  or  divert  the  water  from  his  mill,  or 
throw  it  back  upon  his  land  or  machinery  ;  in 


these  and  the  like  cases  long  continued  acqui- 
escence affords  strong  presumptive  evidence 
of  right.  But  in  the  case  of  lights  there  is  no 
adverse  user,  nor,  indeed,  any  use  whatever  of 
another's  property ;  and  no  foundation  is  laid 
for  indulging  any  presumption  against  the 
rightful  owner. 

Although  I  am  not  prepared  to  adopt  the 
suggestion  of  Gould,  J.,  in  Ingraham  v. 
Hutchinson,  2  Conn. ,  597,  that  the  lights  which 
are  protected  may  be  such  as  project  over  the 
land  of  the  adjoining  proprietor,  yet  it  is  not 
impossible  that  there  are  some  considerations 
connected  with  the  subject  which  do  not  dis- 
tinctly appear  in  the  reported  cases.  See  Knight 
v.  Haltey,  2  Bos.  &  P.,  206,  per  Rooke,  J. ;  1 
Phil.  Ev.,  125. 

The  learned  judges  who  have  laid  down  this 
doctrine  have  not  told  us  upon  what  principle 
or  analogy  in  the  law  it  can  be  maintained. 
They  tell  us  that  a  man  may  build  at  the  ex- 
tremity of  his  own  land,  and  that  he  may  law- 
fully have  windows  looking  out  upon  the  lands 
of  his  neighbor.  2  Barn.  &  C..  6«6;  8  Id,, 
332.  The  reason  why  he  may  lawfully  have 
such  windows  must  be  because  he  does  his 
neighbor  no  wrong ;  and,  indeed,  so  it  is  ad- 
judged, as  we  have  already  seen ;  and  yet, 
somehow  or  other,  by  the  exercise  of  a  lawful 
right  in  his  own  land  for  20  years,  he  acquires 
a  beneficial  interest  in  the  land  of  his  neigh- 
bor. The  original  proprietor  is  still  seised  of 
the  fee,  with  the  privilege  of  paying  taxes  and 
assessments;  but  the  right  to  build  on  the  land, 
without  which  city  and  village  lots  are  of  little 
or  no  value,  has  been  destroyed  by  a  lawful 
window.  How  *much  land  can  thus  [*3 1 8 
be  rendered  useless  to  the  owner  remains  yet 
to  be  settled.  2  Barn.  &  C.,  686;  2  Carr.  & 
P.,  4«5;  5  Id.,  438.  Now  what  is  the  acquies- 
cence which  concludes  the  owner  ?  No  one 
has  trespassed  upon  his  land,  or  done  him  a 
legal  injury  of  any  kind.  He  has  submitted  to 
nothing  but  the  exercise  of  a  lawful  right  on 
the  part  of  his  neighbor.  How,  then,  has  he 
forfeited  the  beneficial  interest  in  his  property? 
He  has  neglected  to  incur  the  expense  of  build- 
ing a  wall  20  or  50  feet  high,  as  the  case  may 
be — not  for  his  own  benefit,  but  for  the  sole 
purpose  of  annoying  his  neighbor.  That  was 
his  only  remedy.  A  wanton  act  of  this  kind, 
although  done  in  one's  own  land,  is  calculated 
to  render  a  man  odious.  Indeed,  an  attempt 
has  been  made  to  sustain  an  action  for  erecting 
such  a  wall.  Mahan  v.  Brmon,  IS  Wend.,  261. 

There  is,  I  think,  no  principle  upon  which 
the  modern  English  doctrine  on  the  subject  of 
lights  can  be  supported.  It  is  an  anomaly  in 
the  law.  It  may  do  well  enough  in  England; 
and  I  see  that  it  has  recently  been  sanctioned 
with  some  qualification,  by  an  Act  of  Parlia- 
ment. Stat.  2  &  8  Wm.  IV.,  ch.  71.  sec.  8.  But 
it  cannot  be  applied  in  the  growing  cities  and 
villages  of  this  country,  without  working  the 
most  mischievous  consequences.  It  has  never. 
I  think,  been  deemed  a  part  of  our  law.  8 
Kent,  Com..  446,  n.  a.  Nor  do  I  find  that  it 
has  been  adopted  in  any  of  the  State*.  The 
case  of  Ftory  v.  Odin,  12  Mans.,  157,  proceeds 
on  an  entirely  different  principle.  It  cannot 
be  necessary  to  cite  canes  to  prove  that  those 
portions  of  the  common  law  of  England  which 
are  hostile  to  the  spirit  of  our  institutions,  or 
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which  are  not  adapted  to  the  existing  state  of 
things  in  this  country,  form  no  part  of  our  law. 
And  besides,  it  would  be  difficult  to  prove  that 
the  rule  in  question  was  known  to  the  common 
law  previous  to  Apr.  19,  1775.  Const.  N.  Y., 
art.  7,  sec.  13.  There  were  two  Nisi  Prius  de- 
cisions at  an  earlier  day  (Lewis  v.  Price,  in 
1761,  and  Dongal  v.  Wilson  in  1768),  but  the 
doctrine  was  not  sanctioned  in  Westminster 
Hall  until  1786,  when  the  case  of  Darwin  v. 
Upton,  was  decided  by  the  K.  B.  2  Saund., 
319*]  *175,  n.  2.  This  was  clearly  a  depart- 
ure from  the  old  law.  Bury  v.  Pope,  Cro. 
Eliz.,  118. 

There  is  one  peculiar  feature  in  the  case  at 
bar.  It  appears  affirmatively  that  there  never 
was  any  grant,  writing  or  agreement  about 
the  use  of  the  lights.  A  grant  may  under  cer- 
tain circumstances  be  presumed,  although,  as 
Ld.  Mansfield  once  said,  the  court  does  not 
really  think  a  grant  has  been  made.  Eldridge  j 
v.  Knott,  Cowp.,  214.  But  it  remains  to  be  de- 
cided that  a  right  by  grant  or  otherwise  can  be 
presumed  when  it  plainly  appears  that  it  never 
existed.  If  this  had  been  the  case  of  a  way, 
common,  or  the  like,  and  there  had  actually 
been  an  uninterrupted  adverse  user  for  20  years 
under  a  claim  of  right,  to  which  the  defendant 
had  submitted.  I  do  not  intend  to  say  that 
proof  that  no  grant  was,  in  fact,  made  would 
have  overturned  the  action.  It  will  be  time 
enough  to  decide  that  question  when  it  shall 
be  presented.  But  in  this  case  the  evidence  of 
Stebbins.  who  built  the  house,  in  connection 
with  the  other  facts  which  appeared  on  the 
trial,  proved  most  satisfactorily  that  the  win- 
dows were  never  enjoyed  under  a  claim  of 
right,  but  only  as  a  matter  of  favor.  If  there 
was  anything  to  leave  to  the  jury,  they  could 
not  have  hesitated  a  moment  about  their  ver- 
dict. But  I  think  the  plaintiffs  should  have 
been  nonsuited. 

The  Chief  Justice  concurred  on  both 
points. 

Cowen,  J. ,  only  concurred  in  the  opinion 
that  the  question  of  presumption  of  a  grant 
should  have  been  submitted  to  the  jury. 

New  trial  granted. 

Ancient  lights  and  air— Prescriptive  right  to. 

Distinguished— 21  N.  Y.,  512. 

Cited  in-4  Sandf .  Ch..  90.  464 ;  4  N.  Y.,  200 ;  9  N. 
Y.,  447 ;  (54  N.  Y.,  439  (21  Am.  Rep.,  633) ;  28  Hun,  637 : 
10  Barb.,  546 :  23  Barb.,  458 ;  43  How.  Pr.,  439 ;  48 
How.  Pr.,  143:  12  Abb.  N.  8.,  45«;  4  Rob..  467  :  34 
Super.,  431:  9  Leg.  Obs.,  181 ;  31  N.  J.  E.,  220:  13  Am. 
Rep.,  635  (5  W.  Va.,  1):  15  Am.  Rep.,  672  (49  Ga.,  19) : 
18  Am.  Rep.,  574.  577(68  111.,  483,  487):  26  Am.  Rep.,  13 
(56  Ind..  67);  29  Am.  Rep.,  393  (14  Bush..  1);  39  Am. 
Rep.,  778.  782)  94  Pa.  St.  147). 

Presumption  of  grant— What  lapse  of  time  will 
raise  —  Possession  muxt  be  adverse.  Cited  in— 24 
Wend.,  454:  14  N.  Y.,252:  21  N.Y.,  120:  25  N.  Y.,238: 
38  N.  Y.,  115:  46  N.  Y..  625  ;  82  N.  Y..  268;  6  Trans. 
App.,  235;  4  Lans..  17;  7  Lans,,  263;  9  Hun.  25;  23 
Barb..  476;  &5  Am.  Dec..  639;  46  Am.  Dec.,  576  (26 
Me..  428);  15  Am  Rep,,  85  (115  Mass.,  210);  29  Am. 
Rep.,  395  (14  Bush.,  1). 

Also  cited  in-55  N.  Y.,  293;  39  Super.,  431;  61 
Ind.,  322. 
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Conveyance  by  Deed — Lands  must  be  Located  Ac- 
cording to  the  Deed — Parol  Evidence  of  In- 
tent and  Declarations  and  Acts  of  Parties,  In- 
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admissible — Exception — Parol  Evidence  in  Aid 
of  the  Deed,  Admissible — Actual  Location  by 
Agreement — Evidence  of  Location. 

Where  in  the  description  of  premises  in  a  deed 
conveying  lands,  course  and  distance  and  monu- 
ment are  given,  the  premises  must  be  located  ac- 
cording to  the  deed  :  and  all  parol  evidence  of  the 
intent,  the  declarations  and  acts  of  the  parties,  go- 
ing to  establish  a  different  location,  is  inadmissible 
as  contradicting  or  varying  the  deed,  unless  a  pos- 
session be  shown  under  claim  of  title  continued  for 
such  length  of  time  as  will  be  a  bar  to  a  recovery  in 
an  action  of  ejectment. 

Where,  however,  from  the  vagueness  or  obscurity 
of  the  description,  or  from  the  decay  or  destruction 
of  the  monuments  referred  to  in  the  deed,  doubt 
and  uncertainty  exist  in  the  case,  the  declarations- 
or  acts  of  the  parties,  or  facts  dehnn  the  deed  may 
be  shown  by  parol ;  such  evidence  not  contradicting 
or  varying,  but  coming  in  aid  of  the  deed. 

An  actual  location  different  from  the  deed,  but 
fixed  upon  by  express  agreement,  is,  it  seems,  obli- 
gatory upon  the  parties ;  but  a  clearing  of  six  acres, 
in  conformity  to  a  line  of  marked  trees  upon  a 
course  extending  30  chains,  and  a  possession  contin- 
ued for  upwards  of  20  years,  where  such  line  of 
marked  trees  is  not  conformable  to  the  courses  and 
distances  intended,  is  not  such  evidence  of  an  agree- 
ment of  location  as  will  bind  the  parties  upon  other 
portions  of  the  line. 

Citation-16  Wend.,  285. 

TVHIS  was  an  action  of  trespass  quareclausum 
1  jregit,  and  for  cutting  and  carrying  away 
firewood,  tried  at  the  Caytiga  Circuit.  The 
defendant  claimed  title  to  the  locus  in  quo  un- 
der a  deed  executed  by  the  plaintiff  to  Ephraim 
Wethey,  the  father  of  the  defendant,  bearing 
date  Oct.  18,  1804,  by  which  the  plaintiff  con- 
veyed a  farm  of  about  110  acres,  lying  in  the- 
northeast  portion  of  lot  No.  4,  Aurelius.  The 
premises  are  described  in  the  deed  as  begin- 
ning at  the  northeast  corner  of  lot  No.  4.  run- 
ning thence  west  25  chains  to  a  beech  tree 
standing  in  the  road;  then  south  15  degrees, 
east  10  chains  15  links  to  a  stake;  then  west  6 
chains  46  links  to  a  stake:  then  south  30  chains 
to  a  stake  ;  then  east  28  chains  96  links  to 
a  basswood  tree;  then  north  40  chains  to  the 
place  of  beginning,  containing  110$  acres  of 
land.  On  the  trial  the  following  facts  ap- 
peared: the  northeast  corner  of  lot  No.  4  was 
clearly  established,  and  it  was  satisfactorily 
proved  that  in  running  the  first  three  lines  ac- 
cording to  the  courses  and  distances  given  in 
the  deed,  the  locus  in  quo  was  on  the  premises 
of  the  plaintiff  *and  not  within  the  [*321 
bounds  of  the  deed  executed  to  Ephraim  Weth- 
ey. The  plaintiff  also  proved  that  at  or  near 
the  termination  of  the  first  course,  there  for- 
merly stood  a  beech  tree,  which  had  been  cut 
down  many  years  since.  On  the  part  of  the 
defendant  it  was  shown  that  by  lengthening 
the  third  line  83  or  84  links,  a  line  of  marked 
trees  was  reached, which  extended  from  thence 
the  whole  distance  of  the  fourth  course,  viz. : 
30  chains;  that  the  line  so  found  appeared  to 
be  30  years  old,  corresponding  with  the  date 
of  the  deed  executed  by  the  plaintiff;  that  25 
years  before  the  trial,  Ephraim  Wethey  cleared 
a  lot  of  six  acres  adjoining  the  line  of  marked 
trees,  put  it  in  fence  and  occupied  it  until  his 
decease  in  1832.  That  about  4  years  previous 
to  the  trial  Ephraim  Wethey  interrupted  a  per- 
son who,  by  the  direction  of  the  plaintiff,  WHS 
cutting  timber  one  rod  north  of  the  old  line  of 
marked  trees,  and  that  in  an  interview  be- 
tween the  plaintiff  and  Ephraim  Wethey  on 
the  subject  of  such  interruption,  the  plaintiff 
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conceded  that  the  timber  was  cut  upon  the 
land  of  which  Wethey  was  the  owner.  The 
plaintiff  resided  during  all  this  time  upon  lot 
No.  4,  but  the  portion  of  his  lands  adjoining 
the  clearing  of  Wethey  remained  forest  land, 
and  it  did  not  appear  that  Wethey  had  any 
other  clearing  on  that  line  besides  the  six- 
acre  lot.  The  wood,  for  the  cutting  of  which 
the  action  was  brought,  was  cut  north  of 
the  line  of  marked  trees,  and  the  cutting 
took  place,  it  seems,  in  1832;  subsequent  to 
which  time  the  plaintiff  procured  the  premises 
conveyed  to  Welhey  to  be  surveyed,  and  in 
such  survey  the  stakes  or  monuments  at  the 
termination  of  the  second  and  third  lines  were 
not  found,  but  the  points  were  ascertained  by 
the  courses  and  distances  given  in  the  deed.  The 
defendant  called  as  a  witness  John  Haring, 
who  testified  that  he  was  a  surveyor;  that  he 
surveyed  the  premises  conveyed  to  Ephraim 
Wethey  and  drew  the  deed  executed  to  him; 
that  he  had  no  recollection  of  marking  the 
trees,  but  presumed  that  he  marked  them,  as 
he  had  no  recollection  of  ever  running  out  any 
land  without  marking  trees  or  putting  up  mon- 
uments, and  presumed  that  the  deed  was  con- 
formable to  the  survey.  The  judge  charged 
Uli 12*]  the  jury  that  if  they  were  'satisfied 
that  the  line  of  marked  trees  was  made  at  the 
time  of  the  survey  and  when  the  deed  to 
Ephraim  Wetbey  was  executed;  that  such  line 
was  established  by  the  parties  at  the  time  of 
the  execution  of  the  deed  as  the  boundary  be- 
tween them;  that  possession  was  taken  accord- 
ingly; that  the  plaintiff  had  acquiesced  in  that 
line  as  the  boundary,  and  the  defendant  and 
his  ancestor  had  made  improvements  to  that 
line  with  the  knowledge  and  acquiescence  of 
the  plaintiff,  the  defendant  had  made  a  good 
defense  as  to  all  the  timber  cut  east  of  the  old 
marked  line;  but  that  no  acquiescence  short 
of  actual  knowledge  at  the  time  of  the  estab- 
lishment of  the  line  and  assent  thereto  would 
conclude  the  plaintiff;  and  that,  therefore,  un- 
less they  found  that  the  line  was  so  established 
by  the  defendant's  ancestor,  and  acquiesced  in 
bv  the  plaintiff,  they  must  find  for  the  plaint- 
iff. The  jury  found  for  the  defendant.  The 
plaintiff  moves  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  I.  Williams,  for  defendant. 

By  the  Court,  Cowen.  J.  Taking  the  title 
to  the  defendant's  farm  to  cover  no  more  than 
what  is  confessedly  included  in  the  written 
boundaries  of  the  deed  given  by  the  plaintiff 
to  Ephraim  Wethey.  and  under  which  the  de- 
fendant claims,  there  can  be  no  dispute  that 
hi-  defense  is  an  utter  failure.  The  place  of 
beginning  mentioned  in  the  deed  is  agreed  upon 
by  both  parties.  From  that  the  deed  goes  round 
the  farm  by  specific  courses  and  distances;  and 
provided  these  are  to  be  followed,  the  deed 
clearly  comes  abort  of  the  lofui  in  quo.  It  be- 
longs to  the  plaintiff.  Such  is  the  deed,  the 
written  title  under  which  Kphraim  Welhey  en- 
tered, and  which  he  and  those  claiming  through 
him  down  to  the  defendant  have  asserted  as 
the  evidence  of  their  right  to  the  very  period 
of  the  trial.  The  beech  tree  monument  and 
the  stakes  mentioned  in  the  deed  are  gone. 
Some  evidence  wan  given  on  the  trial  in  respect 
to  the  position  of  the  beech  true,  but  none 
WIND.  10. 


which  located  it  far  enough  west  *to 
comprehend  the  locus  in  quo.  No  line  of 
marked  trees  there  is  mentioned  in  the  deed. 
There  is  no  ad  verse  possession  of  25  years  set  up- 
as a  defense.  Reading  and  applying  the  deed  ac- 
cording to  its  language  ;  looking  at  the  lines 
and  points  mentioned  in  it,  and  to  all  and  ev- 
erything we  can  connect  with  it,  there  is  no- 
doubt  in  this  case.  What,  then,  is  this  defense? 
In  plain  English  the  defendant  says:  "It  is  true 
that,  following  the  deed  under  which  I  have- 
always  claimed  and  held,  I  must  fail.  But  the 
deed  is  not  true.  The  tract  intended  to  be 
granted  was  bounded  west  on  the  line  of  marked 
trees,  and  my  scrivener,  Mr.  Haring,  by  mis- 
take, stopped  me  with  courses  and  distances 
and  the  beech  tree  in  the  road,  whereas  he- 
should  have  gone  further  west  and  touched 
and  run  along  the  line  which  he  had  surveyed 
for  that  purpose.  Clark,  the  plaintiff,  and 
Ephraim  Wethey  intended  that  the  deed  should 
run  to  and  connect  itself  with  the  same  line. 
The  slopping  at  the  end  of  the  25  chains,  or 
even  at  the  beech  tree,  was  a  sheer  mistake  in 
the  deed;  and  I  claim  to  depart  from,  to  con- 
tradict and  correct  it,  by  showing  the  mistake 
and  bringing  myself  up  through  parol  evidence 
to  the  marked  line.  I  will  add  that  the  plaintiff 
has,  for  the  most  part  of  the  time  since  the  deed 
been  silent  in  respect  to  the  marked  line,  and 
a  small  part  of  it  was,  on  my  side,  cleared  up 
to  and  fenced,  without  objection  on  his  part, 
a  good  many  years  ago.  I,  therefore,  ask  the 
jury  to  infer  that  (though  palpably  in  the  face 
of  my  written  title)  we  have  agreed  on  the  more 
comprehensive  boundary."  Such  is  the  plain, 
unsophisticated  character  of  the  defendant's 
case  ;  and  I  am  free  to  say  that  it  contradicts, 
and  every  defense  of  the  kind  has  always  ap- 
peared to  me  to  contradict,  at  least,  two  prop- 
ositions, as  well  established  as  any  in  the 
law  :  In  the  first  place,  to  give  it  effect  we 
must  override  the  Statute  of  Frauds.  The  ti- 
tle to  the  land  lying  between  the  deed  and  the- 
marked  line  is  as  plainly  sought  to  be  sold  by 
parol  as  if  it  were  a  mile  west  of  the  deed.  In 
the  second  place,  we  must  overrule  the  maxim 
of  the  common  law  which  declares  that  all  oral 
agreements  of  the  parties  in  respect  to  the  sub- 
ject-matter of  the  deed  shall  be  merged  by  it, 
and  such  deed  cannot  be  'contradicted  |  *:JU4 
by  parol.  That  stands  independent  of  the 
Statute  of  Frauds;  it  applies  to  land  contracts 
and  all  others.  If  there  were  a  mistake  of  the 
scrfvener,  the  true  remedy  is  familiar  to  the 
,  mind  of  every  lawyer  who  has  compared  the 
powers  of  a  court  of  law  with  those  of  equity, 
l  On  a  plain  mistake  in  drawing  the  deed  bring 
established,  a  Court  of  Chancery  would  inter- 
j  fere  and  rectify  it.  The  only  answer  at  law 
would  be  an  adverse  possession  of  25  years  ; 
i  the  division  of  which  into  actual  and  construct- 
(  ive.  is  well  understood  and  easily  applied. 

I  speak  not  now  of  those  cases  in  which  time 
has  obliterated  the  monuments  or  boundaries 
of  the  deed,  so  as  to  lea»e  its  location  a  matter 
|  of  uncertainty  ;  I  speak  not  of  cases  in  which 
,  the  carelessness  or  fraud  of  the  parties,  or  any 
;  other  causes  may  have  rendered  it  imnow<ihle 
to  locate  the  deed  by  known  monuments,  or 
mathematical  lines.    Where  this  is  so,  the  dec- 
larations of  the  parties  or  their  acts  of  Acqui- 
escence or  forbearance  werealways  receivable; 
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not  to  contradict  or  control  the  deed,  but  to 
show  where  in  truth  the  lost  monuments  or 
lines  in  the  deed  originally  stood.  Suppose  for 
instance  the  deed  appears  to  be  bounded  bv 
stakes  alone,  which  are  no  longer  to  be  found"; 
they  have  been  pulled  up  or  have  rotted  away  ; 
but  the  party  has  either  actually  possessed  or 
Claimed  according  to  certain  lines;  such  act  or 
claim, is  admissible  to  show  where  they  original- 
ly stood.  A  certain  course  and  distance  are  men- 
tioned in  the  deed  as  terminated  at  an  object  no 
longer  to  be  found,  as  in  the  instance  before  us 
of  the  beech  tree,  the  line  would  beprimafacie 
evidence  of  its  position;  but  the  parties  having 
fixed  a  different  one  by  agreement  as  the  point 
where  it  once  stood,  the  agreed  place  should  con- 
trol. The  reason  is  because  compasses  and  chains 
and  the  skill  of  surveyors  vary,  or  the  face  of 
the  country  may  have  put  them  at  fault  in 
their  surveys.  Course  and  distance  are,  there- 
fore, more  uncertain  than  monuments,  and  if 
the  law  can  fasten  upon  one  in  any  way,  it  will 
control  both  course  and  distance.  The  acts  of 
the  parties  are  let  in  as  secondary  evidence  to 
supply  the  hiatus  which  has  been  created  by 
the  ravages  of  time.  But  where  there  is  no  need 
325*]  *of  this;  where  the  primary  monument 
is  in  full  existence  or  clearly  traceable  by  liv- 
ing witnesses,  I  ask  on  what  authority  can  we 
depart  from  it?  Here  stood  the  beech  tree  say 
the  witnesses  ;  here  stood  the  beech  tree  says 
the  25  chain  line  striking  at  or  near  the  road 
where  the  deed  says  it  stood.  All  concur  in 
bringing  it  about  4  rods  short  of  the  marked 
line  to  which  no  allusion  is  made  by  the  deed. 
This  deed  has  its  acknowledged  place  of  be- 
ginning, its  25  chains  and  its  beech  tree.  What 
power  have  we  to  override  all  these  by  going 
4  rods  west  of  the  point  to  which  they  all  con- 
spire? Suppose  50  witnesses  had  told  us  that 
both  parties  declared  they  intended  the  marked 
line  by  this  deed,  which  tells  us  the  direct  con- 
trary ;  is  it  the  deed  or  the  oral  contract  and  in- 
tent which  we  are  to  follow?  Had  it  men- 
tioned a  stake  now  gone,  and  the  parties  had 
agreed  on  the  marked  line,  that  would  have 
been  no  departure  from  the  deed,  but  evidence 
that  the  stake  stood  there.  Had  the  deed  stopped 
with  course  and  distance,  I  am  at  a  loss  to  con- 
ceive on  what  principle  we  could  search  for  a 
monument  at  all.  The  deed  mentioning  none, 
if  we  are  to  be  governed  by  that,  it  gives  us 
the  method.  It  commands  us  to  stop  with  the 
25  chains.  I  mention  this  because  we  are 
asked  to  overgo  both  course  and  monument. 
We  have  a  point  to  pass  more  difficult  than 
that  dictated  by  distance  alone.  In  either  view, 
the  short  answer  is,  we  are  asked  to  depart 
from  the  deed,  and  that  we  can  not  do. 

I  am  fully  aware  that  there  are  authorities  in 
this  court  to  the  contrary;  such  was  that  of 
Adam*  v.  Rockwell,  recently  reviewed  in  the 
Court  for  the  Correction  of  Errors,  16  Wend., 
285.  There  are  other  cases,  but  I  think  they 
all  substantially  run  into  the  case  cited.  In  that 
there  was  in  the  deed  as  here,  a  known  place 
of  beginning  and  a  partial  location  by  fences 
between  the  parties  on  a  line  variant  from  the 
deed,  in  wtiich  they  had  silently  if  not  actual- 
ly acquiesced.  In  that  there  were  indications 
of  an  intermediate  line  corresponding  with  the 
fences  and  acts  of  the  parties  in  reference  to 
the  line,  showing  their  belief  that  it  was  a  cor- 
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rect  one.  The  whole  was  put  to  the  jury  from 
which  to  infer  a  practical  location  adverse  to 
the  deed,  and  short  of  *25  years  in  dura-  [326 
tion.  The  jury  inferred  an  agreed  location, 
and  found  contrary  to  the  deed.  This  court 
refused  a  new  trial,  but  the  judgment  was  re- 
versed. I  must  confess  that  from  the  manner 
in  which  the  cause  was  handled  by  the  learned 
judges,  who  spoke  to  it  in  the  Court  for  the 
Correction  of  Errors,  it  is  not  to  be  denied  that 
the  general  doctrine  of  oral  conveyance  under 
the  name  of  practical  location  appears  to  be 
conceded,  provided  there  is  evidence  so  strong 
as  to  make  out  an  agreement  between  the  par- 
ties; and  it  is  said  that  a  deed  may  be  inferred 
from  acts,  in  a  course  of  time  short  of  25  years, 
such  as  making  expensive  improvements  on 
the  faith  of  the  wrong  line.  Some  acts  of  loca- 
tion by  third  persons  in  respect  to  a  part  of  the 
premises  remote  from  Adams  against  whom 
they  were  thought  to  operate,  were  pronounced 
inadmissible,  indeed,  looking  at  the  sources 
from  which  we  are  in  the  habit  of  collecting 
the  principles  on  which  cases  in  our  court  of 
dernier  resort  turn,  it  is  difficult  to  say  wheth- 
er the  right  to  vary  from  the  deed  is  overruled 
in  the  abstract,  or  on  the  degree  of  evidence 
there  thought  necessary  to  establish  the  adverse 
location,  or  the  kind  of  evidence  by  which  that 
was  done.  The  utmost  perhaps  which  can  be 
said  is,  that  the  first  case  which  allowed  a  plain 
departure  from  the  deed,  a  case  on  which  all 
our  others  of  a  like  character  have  proceeded, 
is  reversed;  and  we  are,  therefore,  left  to  re- 
examine  it  with  the  more  freedom,  and  pro- 
nounce whether  in  so  far  as  it  professed  to  de- 
part from  the  deed,  it  was  nota  departure  from 
principle.  I  have  already  adverted  to  reasons 
satisfactory  to  my  own  mind  why  I  think  it 
was  so.  I  have  also  endeavored  to  show  that 
full  room  will  yet  be  left  for  the  operation  of 
practical  location,  and  even  all  acts  and  decla- 
rations within  their  proper  functions.  These 
are  when  they  come  in  accordance  with  or  as 
helps  to  the  deed  against  the  gaps  and  other 
chances  which  render  its  location  difficult  or 
impossible  in  any  other  way. 

But  unless  we  suppose  Adams  and  Rockwell 
to  have  turned  entirely  upon  the  admission  of 
improper  evidence;  on  the  contrary,  if  we  look 
to  the  general  proofs  in  that  cause,  and  sup- 
pose the  court  to  have  proceeded  on  the  ground 
*that  they  were  insufficient,  we  then  [*327 
have  a  direct  authority  for  saying  that  the  ver- 
dict now  in  question  cannot  be  sustained.  The 
evidence  of  location  is  not  so  strong  as  in  that 
case.  There  was  nothing  in  Baring's  testimony 
from  which  the  jury  could  be  permitted  to  infer 
that  he  surveyed  the  marked  line  with  a  view 
to  the  deed ;  nor  is  the  case  made  out  by  the 
six  acre  clearing  and  the  old  corresponding  line 
of  trees.  Against  this  oral  case  we  have  the 
deed  with  its  obvious  boundaries,  and  a  long 
possession  by  the  defendant  and  those  under 
whom  he  claims,  in  virtue  of  the  deed.  Here  is 
a  written  title,  plain  and  definite  in  its  extent. 
The  defendant  tells  the  jury  that  this  is  his 
muniment  upon  which  he  relies;  and  the  least 
we  can  say  is,  that  to  allow  him  to  go  farther 
west  upon  the  very  equivocal  oral  evidence  in 
the  case,  would  violate  the  spirit  of  the  Statute 
of  Frauds.  It  would  also  violate  another  rule 
in  the  doctrine  of  boundary;  that  what  is  more 
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obvious  and  certain  should  overcome  that  which 
is  less  so. 

In  any  view,  therefore,  I  think  there  should  be 
a  new  trial,  the  costs  to  abide  the  event. 

Grant—  When  parties  bound  by  description.  Cited 
in— 9  N.  Y..  30* ;  16  N.  Y.,  358 ;  46  N.  Y.,  209  ;  4  Abb. 
App.  Dec.,  9 :  3  Trans,  A  pp.,  130  ;  47  Barb.,  302;  65 
Barb..  432 ;  50  Am.  Dec.,  617  (30  Me.,  88). 

ParoJ  evidence  of  facts  in  case  of  doubt  or  uncer- 
tainty. Cited  in— 16  N.  Y.,  358;  3  Keyes,  513:  35  N. 
J.  L.,  143. 

Estoppel.  Cited  in— 51  Barb.,  530 ;  22  Am.  Rep.,  534 
(34  Mich.,  384). 


BROTHERTON  v.  BROTHERTON. 

Covenant  to  Pay  if  Title  should  Prove  Good — 
Pleading  in  Suit  on. 

Where  a  purchaser  of  land  covenanted  to  pay  a 
•certain  sum,  part  of  the  consideration,  provided  the 
title  to  the  land  should  prove  Rood,  and  an  action 
was  brought  upon  such  covenant  to  enforce  the 
payment  of  the  money ;  it  was  held  that  it  was  suf- 
ficient to  allege  in  the  declaration  the  indebtedness, 
without  averring  anything  in  respect  to  the  title ; 
leaving  it  to  the  defendant,  if  such  was  the  fact,  to 
plead  the  failure  of  title. 

Citations-1  Chit.  PI.,  301 ;  1  Saund..  233,  2  n.;  1  T. 
R.,  645. 

DEMURRER  to  declaration.  The  plaintiff, 
Othenial  Brotherton,  declared  in  debt 
against  Daniel  Brotherton,  on  an  instrument 
under  seal,  whereby  he  alleged  that  the  defend- 
ant acknowledged  that  the  bum  of  $317.10  was 
due  to  the  plaintiff.  The  defendant  craved 
over  of  the  instrument  and  put  in  a  general  de- 
murrer to  the  declaration.  The  instrument 
purports  to  be  articles  of  agreement  between 
the  plaintiff  and  defendant,  and  to  be  executed 
328*Jby  them, and  by  *one  Moses  Brotherton, 
and  is  in  these  words:  "  Articles  of  agreement 
made  20lh  April,  1831,  between,  etc.,  witness- 
ed) that  the  said  Othenial  Brotherton  did  on 
19th  November,  1816,  sell  to  the  said  Daniel 
Brotherton  his  right  and  title  to  a  piece  or  par- 
•eel  of  land  (describing  it);  and  as  there  is  now 
due  on  the  said  piece  of  land  to  said  O.  Broth- 
erton $j  17. 10,  which  the  said  O.  Brotherton 
does  hereby  relinquish  his  claim  to.  provided 
the  title  to  the  said  piece  of  laud  should  not 
prove  to  be  good  from  Erastus  Ingersoll.  who 
originally  sold  the  same  to  the  father  of  the 
said  O.  Brotherton;  otherwise,  the  said  Daniel 
hereby  agrees  to  pay  the  same.  And  further, 
if  the  said  title  should  fail,  then  the  under- 
signed Moses  Brotherton  agrees  to  pay  the 
above  sum,  provided  the  said  Moses  shall  here- 
after recover  on  the  bond  he  has  against  Inger- 
soll; otherwise,  this  l;i-t  agreement  to  be  null 
and  void."  The  suit  was  commenced  in  Jan., 
L886 

.*/'  A.  Taber,  for  the  defendant,  insisted 
that  the  declaration  was  defective  in  not  aver 
ring  that  the  title  had  proved  good,  as  the  de- 
ffinliint  covenanted  to  pay  only  in  that  event. 
Win-re  a  covenant  is  qualified  in  its  terms  it 
in  n -i  be  stated,  or  the  declaration  is  bad  for 
variance.  1 1  East.  683. 

Mr.  M.  T.  Reynolds,  contended  that  if 
there  bad  been  a  failure  of  title,  the  defendant, 
instead  of-demurring,  should  have  pleaded  the 
fact. 

By  the  Court,  Nelson.  Ch.  J.  The  question 
presented  upon  the  demurrer  in  this  cast  Is, 
whether  the  declaration  sets  forth  thecovctmnt 
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according  to  its  legal  effect;  the  defendant  con- 
tends that  the  $217.10  is  payable  only  upon  the 
contingency  that  the  title  of  E.  Ingersoll  to 
the  land  sold  should  prove  good.  It  had  pre- 
viously come  into  the  hands  of  the  plaintiff, 
who  had  conveyed  it  to  the  defendant,  and  the 
above  sum  was  part  of  the  purchase  money. 

I  think  the  defendant  is  mistaken  in  respect 
to  the  true  understanding  of  the  agreement. 
The  debt,  in  the  first  instance.is  acknowledged, 
unqualifiedly,  to  be  due  as  part  of  the  price  of 
the  farm;  and  then  the  plaintiff  stipulates  to 
•relinquish  it  upon  the  failure  of  the  [*329 
title  mentioned.  It  is  absurd  to  suppose  that 
he  not  only  parted  with  the  right  and  title  to 
and  the  possession  of  his  farm,  but  stipulated 
besides  to  prove  the  title  perfect  in  court,  be- 
fore the  consideration  money  was  to  be  paid. 
Such  an  interpretation  of  the  instrument 
!  should  not  be  given  unless  clearly  required  by 
'  the  language  of  it.  In  my  judgment,  it  amounts 
in  good  sense  and  in  legal  effect,  to  a  warranty 
of  the  title,  besides  allowing  the  defendant  to 
set  up  the  breach  in  bar  of  a  recovery  of  what 
is  due  of  the  purchase  money.  The  proviso 
operates  by  way  of  defeasance,  which  must 
come  from  the  defendant.  1  Chit.  PI.,  301;  1 
Saund.,  233,  2  n.;  1  T.  R.,  645. 
Judgment  for  plaintiff. 


FAIRCHILD  t>.  SLOCUM  KT  AL. 

Partnership  —  Carriers  of  Connecting  Lines  — 
Liability  of  All — Exception  as  to  Dangers  of 
the  Lake — Negligence — Pleading —  Variance. 

Where  an  association  was  formed  between  ship- 
pers on  Lake  Ontario,  and  the  owners  of  canal- 
boats  on  the  Erie  Canal  for  the  transportation  of 
goods  and  merchandise  between  the  City  of  N.  Y. 
and  the  ports  and  places  on  Lake  Ontario  and  the 
Hiver  8t.  Lawrence,  and  a  contract  was  entered  into 
by  the  agent  of  such  association  for  the  transporta- 
tion of  goods  from  the  City  of  N.  Y.  to  Ogdensburgh 
on  the  River  St.  Lawrence,  and  the  goods  were  lost 
on  Lake  Ontario :  it  was  held,  that  all  the  defend- 
ants were  answerable  for  the  loss,  although  some  of 
them  had  no  interest  in  the  vessel  navigating  the 
lake,  in  which  the  goods  were  shipped. 

And  it  was  further  held,  that  notwithstanding  an 
exception  in  the  contract  of  the  dangers  of  the 
lake,  that  the  association  were  answerable  for  any 
loss  occasioned  by  negligence  or  the  want  of  ordi- 
nary care  in  the  lading  of  the  goods  or  the  navigat- 
ing  of  the  vessel. 

where  in  such  contract  the  dangers  of  the  lake 
were  excepted,  and  the  plaintiff  in  his  declaration 
had  omitted  to  state  such  exception,  it  was  held 
that  the  variance  was  fatal. 

.Citation— 12  Johns.,  232. 

THIS  was  an  action  of  astumpsit  against  the 
defendants  as  common  carriers,  tried  at 


NOTE.— Port tunhip-  What 
of— JfcAnUioru.  Soo  Post  v.  Kimbcrlr,  9  Johns.,  470. 
note:  Holmes  v.  United  Ins.  Co..  2  Johns.  Cas..  328. 
not*. 

Corrteno/  tannerting  n»ttt*  -  When  UaMt  <u  Part- 
ner*. See  Wetmorv  v.  Baker.  9  Johns.,  .107,  NoU; 
Bostwtok  v.  Champion.  11  Wend..  671.  »••'' 

In  conni-ctlon  with  thf  atxw  ease  of  Falrohlld  v. 
Slooutn.  «*',  also,  Wlloox  v  ParinHee.  3  Sandf..  «IO; 
Mercantile  Mm.  Ins.  Co.  v.  Chaw.-,  1  K.  D. Smith,  115; 
Moore  v.  Evans.  14  Hart)..  S24 ;  Harmony  v.  Hln»r- 
hatn.  1  Duer.  300:  Krondcr  v.  Wnolcntt,  I  Hilt..  283. 

2  \liiMtftt<  iinil  iiwnrni  nf  iVMisl*  iu  etimmnn  «OT- 
rier*.  8w  Klllott  v.  RoSMU,  10  Johns.,  I.  note. 

8.  Liahuitv  »f  ciimmtin  r<irrt*m  twyrmd  I  Mr  own 
rrw/M— S/*riaJ  crmtrnct.  St«o  Wiixl  v.  Saratoga,  etc.. 
R'y  Co..  put,  p.  534.  n»ie. 
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the  Jefferson  Circuit  in  Dec.,  1835,  before  the 
Hon.  Hiram  Denio,  then  one  of  the  Circuit 
Judges. 

In  Nov.,  1882,  a  contract  was  entered  into 
in  the  Citj'  of  N.  Y.  by  one  Samuel  T.  Arm- 
33O*]  strong  as  the  agent  *of  the  defendants, 
with  an  agent  of  the  plaintiff  for  the  transpor- 
tation of  a  quantity  of  merchandise  belonging 
to  the  plaintiff,  from  the  City  of  N.  Y.  to  Og- 
densburgh on  the  River  St.  Lawrence;  it  was 
stipulated,  that  if  the  canal  froze  up  before  the 
goods  could  be  got  through,  the  defendants 
were  to  be  excused  from  delivering  them  until 
the  next  spring,  and  the  dangers  of  Lake  On- 
tario were  excepted.  The  defendants  had  rep- 
resented themselves  to  the  public  as  a  trans- 
portation company  doing  business  under  the 
name  of  "The  Albany  and  Oswego Line, "car- 
ry ing  freight  between  Albany  and  Oswego  on 
the  Erie  Canal,  and  keeping  goods  and  sub- 
stantial vessels  plying  between  Oswego  and  Og- 
densburgh, as  well  as  all  other  ports  on  Lake 
Ontario,  etc.  Three  of  the  defendants,  viz.: 
J.  T.  Trowbridge,  E.  Trowbridge  and  C.  H. 
Green,  were  partners  carrying  oh  business  at 
Oswego  under  the  style  of  J.  T.  Trowbridge 
&  Co. ;  they  owned  vessels  and  forwarded  goods 
from  that  place  to  the  various  ports  and  places 
on  Lake  Ontario  and  the  St.  Lawrence  River; 
two  others  of  the  defendants,  H.  N.  Walton 
and  T.  Willita,  were  also  partners  at  Oswego 
and  engaged  in  the  same  business  as  J.  T.  Trow- 
bridge &  Co.  Three  others  of  the  defendants 
(the  whole  number  being  eight),  viz. :  J.  Slo- 
cum,  E.  Foster  and  H.  Putnam,  resided  at 
Syracuse,  on  the  canal  route  from  Albany  to 
Oswego,  and  were  severally  interested  in  "The 
Albany  and  Oswego  Line"  of  canal  boats,  but 
had  no  interest  in  the  vessels  or  the  forward- 
ing of  goods  on  Lake  Ontario;  and  on  the  other 
hand,  J.  T.  Trowbridge  &  Co.  had  no  interest 
in  the  canal  boats.  The  goods  were  forwarded 
from  N.  Y.  to  Albany  by  a  line  of  tow-boats,  the 
defendants  paying  the  freight  to  the  owners  of 
the  boats;  from  Albany  to  Oswego  they  were 
forwarded  by  the  defendants'  line  of  canal - 
boats,  and  at  the  latter  place  were  safely  de- 
livered and  shipped  for  Ogdensburgh  on  board 
a  schooner  called  The  Caroline,  owned  by  the 
defendants,  J.  T.  Trowbridge  &  Co.  The  Car- 
oline sailed  from  Oswego  in  the  evening  of  Dec. 
2,  and  about  12  o'clock  of  that  night,  was  cap- 
sized in  a  sudden  squall  of  wind,  by  which  ac- 
cident some  of  the  goods  were  lost  and  others 
33 1*]  damaged,  and  for  *the  injury  thus  sus- 
tained this  action  was  brought.  The  two  prin- 
cipal questions  litigated  on  the  trial  were:  1. 
Whether  Armstrong  had  authority  to  contract 
for  carrying  the  goods  beyond  Oswego;  and 
2.  Whether  the  loss  was  occasioned  by  im- 
properly loading  or  navigating  the  vessel.  The 
first  question  was  submitted  to  the  jury  upon 
the  evidence  which  had  beeu  adduced,  and  as 
to  the  second,  the  judge,  after  calling  the  at- 
tention of  the  jury  to  the  testimony  in  the  case, 
instructed  them  that  notwithstanding  the  ex- 
ception of  the  dangers  of  the  lake,  the  defend- 
ants were  answerable  for  negligence,  not  merely 
gross  negligence,  but  for  the  want  of  that  or- 
dinary care  which  a  prudent  man  would  exer- 
cise in  conducting  his  own  affairs.  The  judge 
also  decided  that  there  was  no  variance  between 
the  declaration  and  proof,  although  in  neither 
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count  of  the  declaration  was  there  any  men- 
tion of  the  exception  of  the  dangers  of  the  lake. 
The  jury  found  a  verdict  for  the  plaintiff  with 
$3,527.17  damages.  The  defendants  move  for 
a  new  trial. 

Messrs.  B.  Davis  Noxon  and  S.  Stevens, 
for  defendants. 

Metsrs.  B.  F.  Cooper  and  J.  A.  Spencer, 
for  plaintiff. 

By  tfie  Court,  Bronson,  J.  The  defendants 
insist,  first,  that  no  joint  contract  was  proved 
to  carry  the  goods  beyond  Oswego,  and  that  as 
to  Lake  Ontario  the  defendants  were  not  car- 
riers, but  were  at  most  only  forwarders  by  the 
owners  of  the  lake  vessels;  second,  that  for  a 
loss  on  the  lake,  they  could  only  be  liable  on 
proof  of  gross  negligence;  third,  that  no  want 
of  diligence  or  care  was  shown;  and  fourth, that 
there  was  a  fatal  variance  between  the  declara- 
tion and  the  contract  proved. 

That  Armstrong,  acting  as  the  agent  of  the 
defendants,  contracted  to  carry  the  plaintiffs- 
goods  from  N.  Y.  to  Ogdensburgh  was  proved 
beyond  all  doubt;  anoT  the  only  question  is, 
whether  he  had  authority  from  all  the  defend- 
ants to  make  such  a  contract.  On  a  careful 
consideration  of  the  evidence.  I  think  the  jury 
were  fully  warranted  in  finding  for  the  plaint- 
iff on  this  point,  as  against  all  of  the  defend- 
ants. 

*It  is  a  matter  of  no  moment  that  the  [*332 
defendants  were  not  interested  in  the  tow-boats 
by  which  the  goods  wer.e  forwarded  from  N. 
Y.  to  Albany;  nor  is  it  material  as  to  the  re- 
sult of  this  case,  that  they  had  no  joint  inter- 
est in  the  vessels  employed  on  the  lake.  They 
were  engaged  in  the  business  of  carriers,  and 
whether  they  used  their  own  boats  and  vessels, 
or  employed  the  vessels  of  other  persons  to  carry 
for  them  on  some  part  or  even  all  of  the  route, 
can  be  a  matter  of  no  consequence.  It  is  enough 
that  they  received  the  goods  on  an  undertaking 
to  carry  and  deliver  them  at  Ogdensburgh,  and 
it  was  not  for  the  plaintiff  to  inquire  in  what 
particular  manner  they  intended  to  perform, 
the  contract.  This  is  not  like  the  case  of  Rob- 
erts v.  Turner,  12  Johns.,  232.  There  the  de 
fendant  was  a  mere  warehouse- keeper  and  for- 
warder of  goods.  The  course  of  business  was, 
for  him  to  receive  merchandise  or  produce  at 
his  store,  and  forward  it  by  boatmen  on  the 
Mohawk  River.  The  defendant  was  not  a  car- 
rier, but  an  intermediate  agent  between  the 
owner  and  the  carrier,  and  the  court  said  he 
had  performed  his  whole  undertaking  when  he 
gave  the  goods  in  charge  to  an  experienced  and 
faithful  boatman.  In  the  case  at  bar,  the  agree- 
ment of  the  defendants  was,  not  that  they 
would  deliver  the  goods  to  a  carrier  on  Lake 
Ontario,  but  that  they  would  themselves  carry 
and  deliver  the  property  at  Ogdensburgh. 

Although,  by  the  contract,  the  defendants 
were  not  answerable  for  the  dangers  of  Lake 
Ontario,  yet,  if  the  loss  happened  through  the 
want  of  ordinary  care  or  skill  in  lading  or  nav- 
igating the  vessel,  I  think  they  would  be  liable. 
Did  the  loss  happen  through  negligence?  The 
schooner  was  seaworthy,  and  Capt.  Tyler,  the 
master,  was  an  experienced  and  very  compe- 
tent officer,  There  was  the  usual  number  of 
hands,  though  some  of  the  witnesses  thought 
it  would  have  been  more  prudent  to  have  bad 
another  in  addition  to  those  on  board.  The 
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vessel  left  Oswego  with  a  fair  sailing  breeze, 
and  everything  promised  a  successful  voyage. 
According  to  the  evidence  of  the  master  and 
other  persons  on  board,  the  schooner  was  cap- 
sized by  a  sudden  squall  or  gust  of  wind,  and 
333*]  the  accident  could  not  have  *been 
avoided.  The  plaintiff  attempted  to  prove  that 
the  deck-load  was  too  heavy,  and  was  placed 
upon  sleet  or  ice;  that  there  were  not  hands 
enough  on  board  for  the  safe  navigation  of  the 
vessel,  and  that  at  the  time  of  the  accident  the 
watch  was  insufficient.  He  also  insisted  that 
there  was  negligence  in  not  barring  the  hatches, 
and  in  permitting  the  vessel  to  broach  at  the 
time  the  squall  struck  her.  Some  of  these 
questions  had  no  possible  connection  with  the 
loss  which  happened,  and  cannot,  therefore, 
affect  the  liability  of  the  defendants.  The 
ground  on  which  the  plaintiff  mainly  relied 
was,  that  the  evidence  would  warrant  the  jury 
in  saying  that  the  loss  happened  in  conse- 

3uence  of  placing  too  much  of  the  cargo  on 
eck.  [Here  the  judge  reviewed  the  evidence 
in  the  case,  and  then  proceeded  as  follows:] 
After  a  patient  and  laborious  examination  of 
the  testimony,  I  am  satisfied  that  the  verdict  is 
clearly  against  the  weight  of  evidence.  It  is 
not  enough  that  some  witnesses  think  it  would 
have  been  more  prudent  to  have  had  another 
hand,  a  more  efficient  watch,  or  to  carry  a 
smaller  load  upon  deck.  Nor  is  it  enough  that 
some  men  of  great  prudence  would  have  acted 
with  more  abundant  caution.  It  is  conceded, 
on  the  part  of  the  plaintiff,  that  the  defendants 
are  only  answerable  for  a  loss  happening 
through  the  want  of  that  diligence  which  is 
usually  exercised  by  men  engaged  in  navigat- 
ing the  lake;  that  they  were  only  bound  to 
ordinary  care.  It  is,  I  think,  impossible  to 
read  the  case  with  attention,  without  being 
strongly  impressed  with  the  opinion  that  the 
loss  was  occasioned  by  one  of  the  perils  of 
navigating  the  lake,  instead  of  the  alleged  neg- 
ligence of  the  master;  and  that  the  defendants 
have  been  made  answerable  for  the  winds  and 
the  waves,  against  the  express  stipulation  of 
their  contract. 

There  was  a  variance  between  the  contract 
proved  and  that  laid  in  the  declaration.  None 
of  the  counts  mention  the  exception  of  the 
dangers  of  Lake  Ontario. 

I  think  there  should  be  a  new  trial;  that  the 
plaintiff  should  be  allowed  to  amend  his  dec- 
laration, and  that  the  costs  of  the  former  trial 
should  abide  the  event  of  the  suit. 

Ordered  accordingly. 

A Mirmitig    7  Mill.  ise. 

(  it.il  lu-U  liarb.,  Mb;  3  Mow.  Pr.,  215;  3  Sandf.. 
OM:.Abb.  Aflm..  352:  3B  Cal..  178;  11  Minn.,  2«1 :  1« 
Mich..  117:  32  N.  J.  L..  322:  50  Am.  D*c.,  553  (4  la. 
Ann..  1»);  2  Am.  Rep.,  127  (15  Minn.,  283);  6  Am.  Rep.. 
U7I2UN.  fi.,0). 
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WAL8WOUTH. 

Sab  of  Real  JMolf  under  Surrogate'*  Order — 
Question  of  Validity— A<lmi*»i>>ili(y  of  Second- 
ary Evidence— Ejectment— Competency  of  Wit- 
neu.  « 

On  a  question  w  to  the  validity  of  a  sale  of  real 
eatato  under  a  surrogate's  order,  then?  may  be  a  re- 
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sort  to  secondary  evidence  to  show  the  presentment 
of  an  account  or  the  personal  estate  of  the  deceased 
and  of  an  estimate  of  his  debts  previous  to  the  mak- 
ing- of  an  order  to  show  cause,  if  the  documents 
cannot  on  due  search  be  found  in  the  proper  oflBce. 

Where  an  action  of  ejectment  is  brought  against 
a  husband  for  the  recovery  of  real  estate  belonging 
to  his  wife,  a  release  executed  by  the  husband  to  a 
witness  objected  to  as  incompetent  on  the  ground 
of  his  liability  to  the  wife  under  a  covenant  for 
quiet  enjoyment,  is  good  and  valid,  and  removes 
the  objection  to  the  competency  of  the  witness. 

Citations— 15  Wend.,  449 ;  12  Wend.,  533 ;  19  Johns., 
3*5 ;  5  Cow.,  137, 143 ;  Sm.  Lead.  Cas.,  30 ;  14  Johns., 
89;  Roper,  HUB.  &  W.,  227.  237.  Am.  ed. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Cortland  Circuit  in  Oct.,  1836.  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  plaintiffs  claimed  two  fifths  of  30  acres 
of  land,  as  two  of  the  heirs  at  law  of  Revilo 
Ford,  who  died  intestate,  seised  of  the  premises. 
July  27th,  1820,and  duly  established  their  claim. 
The  defendant  claimed  title  to  the  premises  un- 
der a  surrogate's  sale,  made  by  virtue  of  an  or- 
der of  the  surrogate  of  the  County  of  Cortland, 
of  the  date  Mar.  7,  1821;  by  virtue  of  which 
order  the  premises  were  sold,  and  May  7,  1821, 
conveyed  to  Henry  L.  Beach,  the  purchaser. 
Jan.  12,  1832,  Beach  conveyed  the  premises  by 
deed,  containing  a  covenant  for  quiet  enjoy- 
ment, to  Philemon  C.  Rowley,  who.  in  July 
following,  conveyed  the  same  premises  to  Per- 
cy Walsworth,  the  wife  of  the  defendant. 
The  counsel  for  the  plaintiffs  objected  to  the 
validity  of  the  surrogate's  sale  on  the  ground 
that  an  account  of  the  personal  property  of 
the  intestate,  and  an  estimate  of  his  debts,  were 
not  presented  to  the  surrogate  at  the  time  of 
the  making  of  the  order  to  show  cause  why  a 
portion  of  the  real  estate  should  not  be  sold 
for  the  payment  of  debts,  and  admitted  that 
in  all  other  respects  the  proceedings  were  un- 
objectionable. The  defendant  thereupon  pro- 
duced the  petition  presented  by  the  adminis- 
trators of  the  estate  of  the  intestate  to  the 
surrogate,  Jan.  22, 1821,  stating,  amongst  other 
things,  that  they  bad  made  *a  just  anu  [*335 
true  account  of  the  personal  estate  and  an  esti- 
mate of  the  debts  of  the  deceased,  by  which 
it  appeared  that  the  personal  estate  was  insuf- 
ficient to  pay  his  debts.  He  also  produced  the 
order  of  sale,  reciting  the  petition,  the  order 
to  show  cause,  and  the  adjudication  of  the  sur- 
rogate that  the  personal  estate  of  the  intestate 
had  been  exhausted  in  the  payment  of  debts; 
and  be  also  read  in  evidence  the  deed  in  pur- 
suance of  the  sale  ordered  by  the  surrogate, 
setting  forth  verbatim  the  order  of  sale.  The 
defendant  then  called  the  present  surrogate  of 
the  County  of  Cortland,  who  testified  that  on 
diligent  search  he  had  not  been  able  to  find  the 
account  of  personal  property  or  the  estimate 
of  the  debts  of  the  deceased  in  his  office,  but 
that  he  had  found  the  petition  and  other  papers 
relating  to  the  sale.  The  former  surrogate  of 
the  county  testified  that  in  1821  he  was  surro 
gate  of  the  county,  and  recollected  granting 
the  order  of  sale  in  question;  that  lie  had  no 
particular  recollection  of  the  presentment  to 
him  by  the  administrators  of  an  account  of  the 
personal  estate  and  an  estimate  of  the  debts  of 
the  intestate  when  the  petition  was  presented 
for  an  order  for  the  sale  of  the  real  estate;  that 
he  knew  at  that  time  that  it  was  necessary,  be- 
fore making  the  order  for  sale,  that  such  ac- 
count and  estimate  should  be  presented,  and 
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he  had  no  doubt  that  they  were  presented  to 
him,  but  did  not  recollect  the  fact  particularly; 
that  he  never  granted  an  order  for  a  sale  of 
real  estate  unless  such  estimate  was  produced 
to  him;  that  he  should  have  filed  the  estimate 
if  it  had  been  produced  to  him,  in  his  office  as 
surrogate;  but  that  he  had  no  recollection  of 
ever  having  seen  it,  or  of  making  an  estimate 
himself  of  the  personal  estate  and  debts  and 
striking  a  balance.  He  held  the  office  of  sur- 
rogate until  1823.  To  the  competency  of  all 
which  evidence  the  counsel  for  the  plaintiff  ob- 
jected, and  the  judge  sustained  the  objection 
and  rejected  the  testimony.  The  defendant 
then  called  Beach,  the  purchaser  at  the  surro 
gate's  sale,  and  offered  to  prove  by  him  that 
an  account  and  estimate  were  presented  by  the 
administrators  to  the  surrogate  at  the  time  of 
the  application  for  an  order  to  show  cause. 
He  was  objected  to  as  an  incompetent  witness 
on  the  ground  of  interest,  having  conveyed 
336*]  the  premises  *with  a  covenant  for 
quiet  enjoyment.  The  defendant  then,  after 
proving  that  his  wife,  since  her  marriage  with 
him,  had  become  the  mother  of  several  chil- 
dren, executed  and  delivered  to  the  witness  a 
release  from  all  claim  he  had  on  him  on  ac- 
count of  the  covenants  contained  in  the  deed 
executed  by  the  witness  to  Rowley  (the  grant- 
or of  the  deed  to  the  defendant's  wife).  Not- 
withstanding such  release,  the  counsel  for  the 
plaintiff  persisted  in  his  objection  to  the  com- 
petency of  Beach  as  a  witness.  The  judge 
sustained  the  objection,  and  instructed  the  jury 
to  find  a  verdict  for  the  plaintiff;  a  verdict  was 
found  accordingly.  The  defendant  moves  for 
a  new  trial. 

Mr.  A.  Taber,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  Independent  of  the 
question  upon  Beach's  competency,  we  think 
there  must  be  a  new  trial.  It  appears  to  us  that 
the  proper  disposition  of  the  case  would  have 
been  to  submit  the  question,  whether  the  ac- 
count and  estimate  had  not  been  made  and  pre- 
sented, to  the  jury.  It  certainly  was  not  for  the 
judge  to  hold,  as  it  appeared  he  did  when  the 
case  was  here  before.  15  Wend.,  449,  that  the 
evidence  was  sufficient  to  bar  the  plaintiff 's  re- 
covery; but  no  one  can  read  it  without  seeing 
that  here  is  quite  too  much  testimony  to  be 
withdrawn  from  the  jury  as  neither  competent 
nor  sufficient.  The  proper  place  had  been 
searched,  and  the  paper  not  found.  There  can- 
not be  a  doubt,  therefore,  that  it  was  compe- 
tent to  give  secondary  evidence  of  it.  Jacfaon 
v.  Crawford*,  12  Wend,  533.  The  recitals  in 
the  petition  and  deed,  and  the  adjudication  of 
the  surrogate,  that  the  personal  estate  had  been 
exhausted  in  the  payment  of  debts,  combined 
with  the  testimony  of  the  surrogate,  certainly 
present  a  somewhat  imposing  array  of  circum- 
stances. It  was  for  the  jury  to  pronounce  upon 
their  sufficiency.  The  surrogate  knew  his  duty 
was  to  require  the  filing  of  this  important  pa- 
per, and  although  he  did  not  remember  that 
such  a  paper  had  been  filed  in  this  particular 
proceeding,  he  said  with  great  confidence  gen- 
337*]erally  *that  he  never  ordered  a  sale  with- 
out such  a  paper  being  produced  to  him  He  en- 
tertained no  doubt,  therefore,  that  it  had  been 
produced.  It  is  extremely  difficult  to  reconcile 
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such  testimony  with  any  other  supposition  than 
that  the  paper  had  been  presented,  and  lost  or 
mislaid.  The  ordinary  presumption,  too.that  a 
public  officer  has  done  his  duty, though  not  suf- 
ficient perse  to  establish  this  vital  jurisdictional 
fact.ought  not  to  be  entirely  rejected.  19  Johns., 
345.  „ 

The  question  on  the  competency  of  Beach, 
as  it  stood  after  the  release  from  the  defendant 
was  executed,  depends  on  the  power  which  a 
husband  holds  over  the  covenants  real  of  his 
wife.  The  covenant  in  question  being  for  quiet 
enjoyment,  ran  with  the  land,  and  became 
vested  in  the  wife  of  the  defendant ;  Sm.  L. 
Gas.,  30;  Withy  v.  Mumford,  5  Cow.,  137;  Oar- 
lock v.  Closs.,  Id.,  143,  n.\  and  he  being,  by  the 
intermarriage  seised  of  the  land  jure  uxoris,  ac- 
quired in  the  same  right  an  interest  in  the  cov- 
enant. It  is  of  the  nature  of  this  covenant  to 
partake  of  the  estate  in  the  land  and  pass  with 
it  by  descent  or  purchase,  so  long  as  it  remains 
unbroken;  in  other  words,  so  long  as  the  pos- 
session of  the  covenantee  and  those  claiming 
under  him  shall  remain  undisturbed.  But  on 
eviction  of  either  by  title  paramount.a  right  of 
action  accrues  to  the  person  seised  for  the  time 
being,  to  recover  the  consideration  money  and 
interest.  Cases  before  cited,  with  Kanev.  San- 
ger,.  14  Johns. .  89.  The  covenant  being  violat- 
ed, then  takes  the  character  of  any  other  chose 
in  action.  Had  this  covenant,  therefore,  been 
broken  before  the  intermarriage,  the  husband 
would  have  had  the  power  to  release  it.  Being 
broken  afterwards,  his  power  would  then  be 
equally  clear,  for  he  can  release  all  the  wife's 
chpses  in  action.  Suppose  the  defendant  in  this 
suit  to  have  been  evicted,  he  could,  by  a  joint 
action  in  the  names  of  himself  and  wife,recover 
the  consideration  of  the  two  fifths  in  question. 
He  could,  therefore,  on  such  eviction,  release 
the  covenant.  That  would  be  to  discharge  the 
witness,  in  the  language  of  the  release  in  ques- 
tion, "from  all  claim  I  have  on  him  on  account 
of  the  covenants,  "etc.  The  release  might  have 
been  more  Comprehensive  in  terms  :  [*338 
"from  all  claim  now  existing  or  hereafter  to 
arise,  on  account  of  the  covenants,"  etc.,  but  it 
was  not  objected  to  in  point  of  form.  It  must, 
therefore,  be  received  as  available,  if  there 
were  a  power  in  the  defendant  to  make  it  so  in 
any  form.  The  witness  stood  in  peril  of  a  con- 
tingent liability,  which,  when  it  should  arise, 
the  defendant  might  control.  In  his  favor  a 
contingent  right  existed,  on  the  eve  of  becom- 
ing absolute  by  the  plaintiff's  recovery.  In  its 
form  at  the  time  it  was  an  incorporeal  heredi- 
tament which  would  survive  to  the  wife,  or  de- 
scend to  her  heirs,  or  follow  to  her  assigns  ; 
and  it  was  not  transferable  by  the  defendant 
for  a  period  beyond  his  own  life.  But  on  the 
plaintiff's  recovery  it  would  be  changed  by  op- 
eration of  law  into  a  chose  in  action;  it  would 
become  personal  estate,  and  the  defendant's 
power  over  it  be  rendered  complete.  It  ap- 
pears to  me  that  there  is  nothing  in  the  nature 
of  such  a  right,  to  prevent  its  being  cut  off  by 
a  release  properly  framed,  as  I  have  said  this 
must  be  taken  to  have  been,  under  the  form  of 
the  objection.  Contingent  as  well  as  absolute 
demands  are  the  subjects  of  release.  Roper, 
Husb.  &  Wife,  227,  237,  Am.  ed.  It  appears  to 
me  that.under  the  operation  of  this  instrument, 
the  witness  would  stand  acquitted  of  all  the 
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consequences  which  could  otherwise  have  been 
incurred  by  him  on  the  event  of  the  cause.  A 
recovery  by  the  defendant,  it  is  true,  might 
leave  the  witness  open  to  the  operation  of  his 
covenant,  in  case  of  an  eviction  after  the  death 
of  the  defendant;  but  that  would  strengthen 
the  argument  for  his  competency.  Supposing 
him  to  testify  under  such  a  view,  he  would  be 
influenced  to  terminate  his  eventual  liability 
by  favoring  the  plaintiffs. 

If  I  have  not  misconceived  the  nature  of  the 
husband's  right  in  this  covenant,  there  seems 
to  be  no  difficulty  upon  the  authorities  in  giv- 
ing complete  effect  to  the  release.  See  1  Roper, 
Husb.  &  Wife,  Am.  ed.,  227,  237,  and  cases 
cited.  The  result  as  given  by  this  writer  is, 
that  the  husband  may  release  all  the  wife's 
choses  in  action, even  those  in  remainder  or  ex- 
pectancy, which  may  possibly  fall  in  during 
the  marriage. 

A  new  trial  is  granted,  the  costs  to  abide  the 
event. 

Cited  in-24  Wend.,  15 ;  1  HilJ,  136 ;  H.  &  D.,  165 ;  1 
Barb.,  406;  3  Barb,,  344;  7  Barb.,  46;  1  Bradf .,  185 ;  46 
Ind.,  112;  37  Am.  Dec.,  803. 


339*]  MACKSON,  ex.  dem.  HOPKINS, 

t>. 
LEEK. 

Alleged  Grantor,  Competent  a»  a  Witness,  to 
Prove  Deed  a  Forgery — Registration  of  Deeds 
— Notice  of  Unregistered  Deed — Husband  and 
Wife  as  Parties  in  Ijjeclment. 

A  person  alleged  to  be  the  grantor  in  a  deed  of 
real  estate,  is  a  competent  witness  to  prove  the  deed 
a  forgery,  in  a  question  of  title  between  third  per- 
sons; although  be  is  not  competent  to  prove  a  want 
of  consideration. 

The  registry  of  a  subsequent  deed  gives  no  prior- 
ity over  a  former  deed  not  registered,  when  the 
grantee,  at  the  time  of  the  execution  of  the  second 
deed,  had  notice  of  the  existence  of  the  first  deed. 

It  is  not  necessary  that  the  wife  should  Join  with 
the  husband  in  an  action  of  ejectment,  for  the  re- 
covery of  land  conveyed  to  husband  and  wife. 

Citations— «  Cow.,  27;  9  Oeo.  IV.,  oh.  32,  sec.  3;  17 
Wend.,  25;  16  Johns.,  116:  15  Wend..  615;  2  Bl.  Com., 
433;  Co.  Litt.,  351  a;  5  T.  k,  652;  8  Cow.,  277. 

THIS  was  an  action  of  ejectment  (commenced 
previous  to  the  statute  requiring  ejectments 
to  be  brought  in  the  name  of  real  plaintiffs) 
tried  at  the  Wayne  Circuit  in  Sep.,  1886,  be- 
fore the  Hon.  Daniel  Moseley,  one  of  the  cir- 
cuit Judges. 

The  premises  in  question  were  a  part  of  lot 
No.  80,  Galen.  The  plaintiff  produced  the 
original  letters  patent  to  one  Christian  House, 
a  deed  from  him  to  William  Scuddei  and  Da- 
vid Whitehead,  and  a  deed  from  White-head 
to  Scudder,  conveying  a  moiety  of  the  lot;  the 
last  deed  bore  date  July  24,  1794,  and  was  re- 
corded June  19,1819.  From  Scudder  the  plaint- 
iff deduced  a  regular  title  down  to  Ralph  Tbur- 
man,  who,  June  25.  1818,  conveyed  the  whole 
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corded Attui  tlf*tr»u»  effect  of  nulmrifltent  tUed,  tht 
recorded.  For  a  fun  discussion.  see  Jackson  v. 
Sharp.  0  Johns.,  163,  note  ;  Jackson  v.  Phillip*.  9 
Cow..  94,  note. 

At  tit  what  anuiuntf  to  notice,  tee  Jackson  v.  Sharp. 
9  Johns.,  183,  note. 
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lot  to  the  plaintiff  and  the  wife  of  the  plaintiff. 
The  defendant  on  his  part  produced  a  deed 
from  David  Whitehead  to  John  Van  Riper,  Jr., 
conveying  a  moiety  of  lot  No.  86,  bearing  date 
July  11,  1818.  and  recorded  Apr.  15,  1819;  and 
secondly  a  deed  of  the  same  moiety  from  Van 
Riper  to  the  Defendant,  bearing  date  May  5, 
1820.  He  also  produced  in  evidence  a  deposi- 
tion, taken  under  the  Statute  to  Perpetuate 
Testimony, made  by  David  Whitehead  in  1819, 
in  which  Whitehead  stated  that  he  never  exe- 
cuted a  deed  to  William  Scudder,  conveying 
lot  No.  86;  that  he  had  never  seen  and  did  not 
know  the  subscribing  witness  to  the  deed,  and 
that  he  had  never  received  any  consideration 
for  such  deed.  On  the  part  of  the  plaintiff  it 
was  proved  that  the  deed  from  Whitehead  to 
Van  Riper  was  procured  to  be  executed  by  an 
agent  of  the  *grantee  ;  and  that  such  [*34O 
agent,  at  the  time  of  obtaining  the  deed,  had 
notice  of  the  existence  of  the  deed  from  White- 
head  to  Scudder.  The  plaintiff  and  defendant 
were  in  possession  of  distinct  portions  of  the 
lot  at  the  date  of  the  deed  from  Whitehead  to 
Van  Riper,  and  had  been  so  for  several  years 
previous  to  that  time.  The  plaintiff  insisted 
that  the  defendant  had  entered  under  title  de- 
rived from  him,  which  was  denied  on  the  part 
of  the  defendant ;  and  in  respect  to  this  ques- 
tion there  was  much  conflicting  testimony. 
When  the  evidence  was  closed  the  plaintiff's 
counsel  requested  the  judge  among  other  things 
to  instruct  the  jury  :  1.  That  if  the  agent  of 
Van  Riper  had  notice  of  the  existence  of  the 
deed  from  Whitehead  to  Scudder  at  the  time 
of  the  execution  of  the  deed  from  Whitehead 
to  Van  Riper,  the  last  deed,  although  first  re- 
corded was  not  entitled  to  priority  ;  and  2. 
That  it  was  not  competent  to  a  grantor  of  real 
estate  to  give  evidence  of  the  want  of  consid- 
eration, or  of  any  other  .'act  impeaching  his 
own  deed,  as  against  a  subsequent  bona  fide 
purchaser.  The  judge, in  these  two  particulars, 
instructed  the  jury  in  conformity  to  such  re- 
quest, and  the  jury  found  a  verdict  for  the 
plaintiff.  A  motion  was  now  made  on  the  part 
of  the  defendant  for  a  new  trial. 

.'//-.  C.  P.  Kirkland,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  principal 
question  involved  in  this  case,  and  one  prob- 
ably which  may  permanently  affect  the  claims 
of  the  respective  parties  to  the  lot,  is  this  : 
whether  it  is  competent  for  a  grantor  to  im- 
peach the  genuineness  or  validity  of  a  deed  pur- 
porting to  have  been  executed  and  delivered  by 
him,  so  as  to  prejudice  the  rights  of  those  claim- 
ing under  it;  in  other  words, to  prove  it  forged. 
It  is  quite  probable  that  the  law.  as  laiil  down 
at  the  trial,  wan  not  intended  to  be  pushed  to 
theextentof  affirming  the  negative  of  the  above 
proposition;  but  after  full  consideration.  I  am 
unable  to  understand  it  satisfactorily  to  myself 
in  a  more  qualified  senw.  The  position  was 
*taken  by  and  ruled  in  favor  of  tin-  conn  [*34  1 
sel  for  the  plaintiff,  and  the  only  dm!  that  had 
been  at  all  Impeached  which  he  WM concerned 
to  uphold,  was  the  one  from  Whitehead  to 
Scudder.  In  respect  to  which  the  grantor  had 
•worn  that  he  neither  received  any  considera- 
tion for  It,  nor  had  he  ever  executed  or  deliv- 
ered It.  Unless,  then,  we  are  to  awume  the 
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proposition  was  put  forth  in  the  abstract,  and 
without  having  any  particular  connection  with 
the  facts  in  the  case,  which  I  think  we  ought 
not  to  do  under  the  circumstances,  we  are  com- 
pelled to  the  conclusion  that  it  was  intended  to 
be  applied  to  the  evidence  given  of  the  non- 
execution  of  this  deed  and,  if.  unsound,  that 
thereby  injustice  may  have  been  done  to  the 
defendant.  If  it  is  thus  to  be  understood  and 
applied,  it  was  properly  conceded  on  the  argu- 
ment that  the  decision  was  erroneous.  The 
rule,  as  contended  for  at  the  trial, was  once  sup- 
posed to  exist  in  this  State  in  cases  of  indict 
ment  for  forgery,  but  it  is  now  settled  other- 
wise, 6  Cow.,  27,  as  it  has  been  in  England  by 
Act  of  Parliament.  9  Geo.  IV.,  ch.  32,  sec.  3. 
If  the  proposition  is  to  be  understood  as  applying 
only  to  the  proof  of  want  of  consideration  for 
the  deed  to  Scudder,  assuming  it  to  be  genuine, 
then  the  decision  was  in  effect  right ;  for  ad- 
mitting the  fact  to  be  so,  the  consideration  ex- 
pressed on  the  face  of  it  was  enough  to  pass  the 
title;  and  even  if  none  were  actually  paid,  or 
agreed  to  be  paid,  the  deed  would  still  be  valid 
as  between  the  parties  and  those  claiming  under 
them. 

If  this  deed  were  considered  genuine,  there 
was  sufficient  evidence  of  notice  of  its  existence 
to  the  agent  who  procured  the  second  one  to 
be  executed,  to  warrant  the  jury  in  finding  the 
fact,  and  then,  though  first  recorded,  it  would 
not  prevail  over  the  elder  deed.  17  Wend.,  25, 
and  cases  cited. 

Assuming  the  first  deed  of  Whitehead  to  be 
a  forgery,  so  as  to  allow  operation  and  effect 
to  the  second  made  to  Van  Riper,  there  was  no 
such  adverse  holding  on  the  part  of  Hopkins 
as  would  necessarily  avoid  it;  nor  such  conclu- 
sive evidence  that  the  defendant  entered  under 
a  title  derived  from  Hopkins  as  would  nec- 
essarily preclude  him  from  subsequently  ac- 
quiring title  from  a  third  person.  These  were 
342*]*questions  arising  upon  the  facts  fairly 
open  for  the  consideration  of  the  jury  under  the 
charge  of  the  court. 

There  is  nothing  in  the  position,  urged  on 
the  argument,  that  the  wife  of  the  plaintiff 
should  have  been  made  a  lessor  of  the  plaint- 
iff, on  the  ground  of  being  a  joint  grantee.  The 
husband  is  tenant  for  Yifejure  uxoris  in  her  in- 
terest. 16  Johns.,  116;  15  Wend.,  615  ;  2  Bl. 
Com.,  433;  Co.  Litt.,  351  a.  In  this  case,  if  he 
should  convey  the  estate,  it  would  survive  to 
the  wife  in  case  she  outlived  him.  Id.,5T.  R. , 
652;  8  Cow.,  277. 

New  trial  granted  ;  costs  to  abide  event. 

Cited  in-10  N.  T.,  518 :  6  Barb..  78;  8  Barb..  13;  44 
Barb.,  667 ;  6  How.  Pr.,  234 ;  31  Cal.,  165;  42  Ind.,  101. 


ALLYN 

v. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  SCHODACK. 

Common  Law — Certiorari — Facts  not  Reviewed. 

On  a  common  law  certiorari.  the  court  will  not 
review  the  facts  upon  which  is  founded  the  decision 
of  the  judges  of  the  C.  P.,  upon  an  appeal  to  them 
from  an  order  of  Commissioners  of  Highways  in  the 
laying  out  of  a  road. 

Whether  upon  such  a  writ,  this  court  have  power 
to  inquire  beyond  the  question  of  jurisdiction.qriKBre. 
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THIS  was  a  certiorari  directed  to  three  judges 
of  the  Court  of  C.  P.  of  the  County  of 
Rensselaer,  to  bring  up  proceedings  had  before 
them  on  an  appeal  from  an  order  of  the  Com- 
missioners of  Highways  of  the  Town  of  Scho- 
dack  declaring  a  certain  road  to  have  become 
a  public  highway  by  use,  laying  out  the  same 
accordingly,  and  directing  it  to  be  recorded  ; 
which  order  was  affirmed  by  the  judges. 

Mr.  J.  Koon,  for  plaintiff  in  error. 

Messrs.  G.  Palmer  and  D.  Buel,  Jr.,  for 
defendants  in  error. 

By  tfie  Court,  Bronson,  J.  If  we  can  upon 
this  common  law  writ  of  certiorari  go  beyond 
the  question  of  jurisdiction  in  the  judges  and 
commissioners,  and  review  questions  of  law,  it 
is  certain  that  we  cannot  review  questions  of 
fact. 

•Whether  this  highway  had  been  [*343 
used  for  more  than  20  years — whether  as  a  pub- 
lic or  a  private  road — and  whether  the  road  was 
required  for  the  accommodation  of  the  public, 
are  all  mere  questions  of  fact,  which  have  been 
passed  upon  by  the  judges  and  commissioners; 
and  if  they  have  erred,  the  error  cannot  be 
reached  by  this  proceeding. 

We  must  be  governed  by  the  return  as  amend- 
ed, and  not  by  the  other  papers  which  have 
been  submitted;  and  looking  at  the  case  on  the 
facts  stated  by  the  judges,  there  is  no  ground 
upon  which  we  can  interfere. 

Proceedings  affirmed. 

Cited  in-23  Wend..  287 :  2  Hill,  27 ;  32  Barb.,138;  65 
Barb.,  483;  32  How.  Pr.,  135 ;  1  T.  &  C..  108. 


WRIGHT  v.  J.  &  S.  WILCOX. 

Master  and  Servant — Action  against.  Jointly  for 
Willful  Injury  done  by  Servant —  When  it  Lies 
— Remedies — Statute. 

An  action  on  the  case  does  not  lie  against  a  mas- 
ter and  servant  jointly  for  a  willful  injury  done  by 
the  servant  whilst  driving  the  carriage  of  the  mas- 
ter, if  such  carriage  be  not  employed  in  the  convey- 
ance of  passengers,  and  the  master  be  not  present 
when  the  injury  occurs. 

If  the  injury  be  occasioned  by  the  negligence  or 
want  of  skill  of  the  servant.a  joint  action  lies  against 
the  master  and  servant;  the  doctrine  of  Judge  Reeve, 
in  his  treatise  on  Domestic  Relations,  extending  the 
rule  to  willful  injuries,  adverted  to,  commented 
upon  and  denied. 

The  Statute  2  R.  S.,  456,  sec.  16,  2d  ed..  authorizing 
case  where  trespass  may  be  brought  for  injuries  to 
the  person,  etc.,  does  not  change  the  rights  of  par- 
ties ;  it  affects  only  the  remedy, 

Citations— Ham.  Part,  to  Actions,  83, 85, 86;  6  Dowl. 
&  K.,  275 ;  1  Chit.  PI.,  69 ;  1  East,  106 ;  4  B.  &  Ald.,590; 
1  Chit.  Pr.,  80 ;  1  Taunt.,  568 ;  Reeve,  Dom.  Rel.,  357, 
358  ;  Doug.,  40:  2  Esp.  N.  P.,  585;  2  Nev.  &  M.,  426;  1 
R.  S.,  693.  sec.  6 ;  2  R.  S..  456,  sec.  16. 

NOTE,— Joint  trespassers— Principal  and  agent  or 
master  and  servant  as.  See  Bishop  v.  Ely,  9  Johns., 
294.  note. 

To  the  effect  that  the  master  is  not  liable  for  the  wil- 
ful or  malicious  acts  of  his  servant,  see,  also,  Gar- 
vey  v.  Dung.  30  How.  Pr.,  315 ;  Steele  v.  Smith.  3  E. 
D.  Smith.  321 :  Vanderbilt  v.  Richmond  Turnpike 
Co.,  2  N.  Y.,  479 ;  Isaacs  v.  Third  Ave.  R'y  Co.,  47  N. 
Y.,  122;  7  Am.  Rep.,  418;  Fraser  v.  Freeman,  43  N. 
Y..  566. 

Ratification  or  advantage  taken  of  the  agents' 
tortious  acts  subjects  the  principal  to  liability. 
Durst  v.  Burton.  47  N.  Y.,  167 :  7  Am.  Rep..  428 ; 
Wallace  v.  Morgan,  23  Ind.,  399 ;  Priester  v.  Augley, 
5  Rich.,  14:  Exum  v.  Bristor,  35  Miss.,  391;  Wood- 
ward v.  Webb,  65  Pa.  St.,  254. 
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THIS  was  an  action  on  the  case,  tried  at  the 
Cayuga  Circuit  in  Oct.,  1836,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 

The  suit  was  brought  for  an  injury^ustained 
by  the  son  of  the  plaintiff,  who  was  a  minor.in 
being  run  over  by  a  wagon  driven  by  S.  Wil- 
cox, the  son  of  J.  Wilcox,  while  in  the  employ- 
ment of  the  father.  The  plaintiff's  son  was  a 
very  young  lad,  and  on  his  way  to  school  asked 
S.  Wilcox  to  permit  him  to  ride;  who  answered 
that  he  might  do  so,  when  he  got  up  a  hill  which 
he  was  then  ascending.  When  the  hill  was  as- 
cended, the  lad  took  hold  of  the  side  of  the 
wagon  between  the  front  and  hind  wheels.  8. 
Wilcox  did  not  stop  his  team.  He  was  cautioned 
344*]  by  a  bystander  that  *if  he  did  not  stop 
he  would  kill  the  boy.  He  looked  behind  him; 
the  horses  were  then  walking  ;  and  seeing  the 
plaintiff's  son  and  other  boys  attempting  to  get 
on  the  wagon,  he  cracked  his  whip  and  put 
the  horses  upon  a  trot.  The  plaintiff's  son  fell 
and  one  of  the  hind  wheels  passed  over  him. 
and  greatly  injured  him.  A  joint  action  was 
brought  against  the  defendants.  A  motion  was 
made  for  a  nonsuit,  which  was  denied.  The 
judge  charted  the  jury,  that  both  defendants 
were  answerable  whether  the  injury  was  will- 
ful or  only  attributable  to  negligence.  The 
jury  found  a  verdict  for  the  plaintiff  against 
both  defendants  with  f  109  damages.  A  motion 
was  made  for  a  new  trial. 

Me*srn.  J.  Williams  and  S.  Stevens,  for 
defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  In  a  case  of  strict 
negligence  by  a  servant  while  employed  in  the 
service  of  his  master,  I  see  no  reason  why  an 
action  will  not  lie  against  both  jointly.  They 
are  both  guilty  of  the  same  negligence  at  the 
same  time,  and  under  the  same  circumstances; 
the  servant  in  fact,  and  the  master  construct- 
ively, by  the  servant,  his  agent.  Mr.  Ham- 
mond lays  down  therule  in  this  way:  "Wheth- 
er the  principal  and  inferior  may  be  charged 
jointly,  depends  on  whether  the  inferior  is  li- 
able as  a  trespasser  vi  et  arrow,  or  in  case  only. 
If  the  latter,  they  may  be  sued  together,  but 
otherwise.lif  the  former;  it  being  held,  how 
lustly  may  be  questioned,  that  a  principal  is 
liable  for  his  agent's  misconduct  only  in  case." 
Ham.  Part,  to  Actions,  85.  86.  The  rule  is.  In 
the  main,  doubtless,  right,  but  seems  to  be 
shaken  by  Moreton  v.  Hardern,  6  Dowl.  &  R., 
275,  in  respect  to  the  quality  of  the  servant's 
act.  There  were,  in  that  case,  three  proprietors 
of  a  coach,  one  was  driving  and  ran  against 
the  plaintiff's  cart.  All  three  were  sued  in  case; 
and  several  judges  thought  either  trespass  or 
case  would  lie  against  toe  driver,  though  the 
mischief  arose  from  mere  negligence;  but  all 
agreed  that  case  only  would  lie  against  ibe  oth- 
er two  who  were  absent;  yet  the  action  was 
maintained  against  all  three. 
845*]  *But  it  is  impossible  to  sustain  this 
verdict  against  the  father.  It  Is  difficult  to  in- 
fer from  the  evidence  anything  short  of  a  de- 
sign in  Stephen,  the  servant,  to  throw  the 
plaintiff's  boy  from  the  waron;and  the  judge, 
as  I  understand  the  charge,  told  the  jury  that 
the  defendants  were  jointly  liable  in  that  view. 
If  Stephen,  in  whipping  the  horses,  acted  with 
the  willful  intention  to  throw  the  plaintiff's 
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boy  off,  it  was  a  plain  trespass,  and  nothing 
but  a  trespass,  for  which  the  master  of  Stephen 
is  no  more  liable  than  if  his  servant  had  com- 
mitted any  other  assault  and  battery.  All  the 
cases  agree  that  a  master  is  not  liable  for  the 
willful  mischief  of  his  servant,  though  he  be 
at  the  time,  in  other  respects,  engaged  in  the 
service  of  the  former.  1  Chit.  PI.,  69,  ed.  of 
1828;  M'Manu*  v.  Crickett,  1  East.  106;  Ham. 
Part,  to  Actions,  83;  Croft  v.  Aliaon,  4  B.  & 
Aid.,  590;  1  Chit.  Gen.  Pr..  80;  Browher  v. 
Noidstrom,  1  Taunt.,  568.  Why  is  the  master 
chargeable  for  the  act  of  his  servant?  Because, 
what  a  man  does  by  another  he  does  by  him- 
self. The  act  is  within  the  scope  of  the  agency. 
Reeve,  Dom.  Rel.,  857.  "A  master  is  not  an- 
swerable," says  Mr.  Hammond,  "for  every  act 
of  his  servant's  life,  but  only  for  those  done  in 
his  relative  capacity.  To  charge  the  master,  it 
must  always  be  shown  or  presumed,  that  the 
relation  of  master  and  servant  subsisted  be- 
tween them  in  the  particular  affair.  If  the  mas- 
ter is  liable  under  other  circumstances,  he  is 
so,  not  quatenus  master,  but  as  anyone  would 
be  who  instigates  an  injury."  The  dividing 
line  is  the  willfulness  of  the  act.  If  the  servant 
make  a  careless  mistake  of  commission  or 
omission,  the  law  holds  it  to  be  the  master's 
business  negligently  done.  It  is  of  the  very  nat- 
ure of  business  that  it  may  be  well  or  ill  done. 
We  frequently  speak  of  a  cautious  or  careless 
driver  in  another's  employment.  Either  may 
be  in  the  pursuit  of  his  master's  business,  and 
negligence  in  servants  is  so  common,  that  the 
law  will  hold  the  master  to  the  consequences 
as  a  thing  that  he  is  bound  to  foresee,  and  pro- 
vide against.  But  it  is  different  with  a  willful 
act  of  mischief.  To  subject  the  master  in  such 
a  case,  it  must  be  proved  that  he  actually  as- 
sented, *for  the  law  will  not  imply  as-  [*ii4tt 
sent.  In  the  particular  affair,  there  is.  then.no 
longer  the  presumed  relation  of  master  and 
servant.  The  distinction  seems  to  resolve  itself 
into  a  question  of  evidence.  A  man  shall  be 
presumed  to  intend  the  ordinary  consequences 
of  his  own  acts;  and  especially  so  far  as  such 
consequences  may  be  innocent  of  all  evil  in- 
tention; for  these  he  may  be  safely  held  ac- 
countable. But  for  those  which  are  remote  or 
barely  possible,  he  is  not  accountable;  and  if 
they  be  at  the  same  time  criminal,  it  would  be 
violating  one  of  the  plainest  principles  of  pre- 
sumptive evidence  to  say  that  he  intended 
them.  "The  master's  liability  has  never  been 
questioned."  says  Judge  Reeve,  "when  a  serv- 
ant does  an  act  injurious  to  another,  through 
negligence  or  want  of  skill,  on  the  principle 
that  the  master  should  at  bis  peril  employ 
servants  who  are  skillful  or  careful."  Reeve, 
Dom.  Rel..  857,  H58.  He  admita  that  the  En- 
glish cases  deny  the  master's  liability  where 
the  servant's  act  is  willful;  but  questions  the 
soundness  of  the  distinction,  if  the  willful  act 
be  done  in  the  immediate  performance  of  his 
master's  business;  in  which  I  iinderKtand  the 
learned  judge  at  the  circuit  to  have  followed 
him  in  the  case  at  bar.  The  answer  i-  that  the 
law  holds  such  willful  act  a  departure  from 
the  master's  business.  Judge  Reeve  remarks 
that  one  of  two  innocent  person*  muxt  suffer, 
and  that  should  be  the  man  who  put  it  In  the 
power  of  the  servant  to  do  the  injury;  and  the 
reason  is  as  strong  that  the  master  should  run 
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the  risk  of  his  servant's  unruly  passions,  as  his 
•want  of  care.  Clearly  the  argument  proves  too 
much.  It  would  make  the  master  accountable 
forevery  mischievous  act  of  the  servant. which 
he  is  enabled  to  commit  in  consequence  of  the 
general  relation;  for  aught  I  see,  including  the 
credit  which  the  servant  may  obtain  with  his 
merchant.  The  learned  writer  puts  a  distinc- 
tion involving  the  very  question  we  are  con- 
sidering. A  servant  driving  a  wagon,  leaves  it 
and  commits  an  assault  and  battery;  for  that 
he  admits  the  master  is  not  liable;  otherwise, 
if  he  should  drive  it  violently  over  a  man  with 
intent  to  injure  him.  "In  the  first  place  (he 
says),  the  servant  had  abandoned  his  master's 
business;  in  the  latter.he  was  in  the  immediate 
347*]  *pursuit  of  it;  in  the  first,  he  was  not 
driving  his  master's  wagon;  in  the  last  he  was." 
Now  the  authorities  deny  that  when  the  serv- 
ant willfully  drives  over  the  man,  he  is  in  his 
master's  business.  They  hold  it  a  departure, 
and  a  going  into  the  servant's  own  independ- 
ent business.  It  is  true,  he  is  still  driving  his 
master's  wagon,  and  so  he  would  be  though  he 
should  use  it  to  run  away  from  service.  It 
will  hardly  be  contended,  that  after  he  has 
completed  his  escape,  the  master  would  be  lia- 
ble for  his  running  over  a  man;  and  why? 
Because  he  has  taken  up  a  new  and  distinct 
object  of  his  own,  and  is  engaged  in  executing 
that;  and  has  he  not,  to  every  material  pur- 
pose, done  the  same  whenever  he  commits  a 
willful  injury  to  another?  In  M'Manus  v. 
Orickett,  the  servant,  while  driving  a  chariot 
on  the  road  as  authorized  by  his  master,  will- 
fully drove  against  the  plaintiff's  chaise.  Ld. 
Kenyon  said  that  the  act  being  willful,  the 
chariot  might  be  considered  for  that  purpose 
in  the  possession  of  the  servant  as  his  special 
property,  and  not  the  master's.  He  said: 
"When  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and  without  having  in 
view  his  master's  orders,  pursues  that  which 
his  own  malice  suggests,  he  no  longer  acts  in 
pursuance  of  the  authority  given  him."  He 
puts  the  master's  liability  on  the  ground  of 
negligence  or  unskillfulness  with  no  purpose 
but  the  execution  of  his  orders.  Judge  Reeve 
says  it  is  difficult  to  reconcile  such  a  doctrine 
with  the  cases  which  hold  a  sheriff  liable  for 
the  willful  misfeasance  of  his  deputy.  But 
such  cases  are  clearly  as  stated  by  Mr.  Ham- 
mond, exceptions  to  the  general  rule  for  rea- 
sons of  policy.  Hamm.  Part,  to  actions,  83,  84. 
The  master  is  liable  in  case  only;  but  the  ac- 
tion against  the  sheriff  is  trespass,  and  lies 
against  him  for  every  act  of  his  officer  done 
colore  officii,  even  the  execution  of  process 
after  the  return  day,  and  the  seizing  of  the 
goods  of  a  third  person.  Id.  Ackuoorth  v. 
Kempe,  1  Doug.,  40;  Parrot  v.  Mumford,  2 
Esp.  N.  P.  Cas.,  585.  So  for  arresting  under 
color  of  process  without  having  any  in  his 
hands.  Smart  v.  Button,  2  Nev.  &  Mann.,  426. 

The  line  where  the  master's  liability  shall 
terminate  must  be  placed  somewhere;  and  the 
348*]  acquiescence  of  Westminster  *Hall  for 
many  years  in  the  rule  we  have  cited  as  laid 
down  by  Ld.  Kenyon,  is  an  evidence  of  the 
common  law  not  to  be  resisted,  especially  as 
it  will  not  be  found,  I  imagine,  to  conflict 
with  any  general  principle  of  that  law. 

The  Statute  1  R.  3.,  693,  sec.  6,  has  altered 
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the  rule  in  respect  to  carriages  for  the  convey- 
ance of  passengers'.  The  owners  are  here  lia- 
ble, whether  the  injury  done  to  another  by  the 
driver  be  willful  or  negligent.  It  is  not  con- 
tended, however,  that  this  statute  applies  to  the 
case  at  bar. 

The  objection  to  the  judge's  charge  goes  to 
the  very  foundation  of  the  action  against  Jo- 
seph Wilcox,  the  father.  It  should  have  been 
put  to  the  jury,  that,  if  they  were  satisfied 
from  the  evidence  of  Stephen's  design  to  throw 
the  plaintiff's  son  from  the  wagon,  they  should 
have  acquitted  his  father.  It  is  true  that  by 
the  2  R.  S.,  456,  sec.  16,  2d  ed.,  this  act  of 
Stephen,  though  willful,  and  formerly,  there- 
fore, the  subject  of  an  action  of  trespass  only, 
is,  by  the  statute,  made  the  subject  of  an  ac- 
tion on  the  case.  The  only  consequence  is  that 
he  might  have  been  convicted  and  his  father 
acquitted.  But  the  statute,  though  it  mitigates 
the  consequence  of  misjoinder,  never  intended 
to  alter  the  effect  of  the  relation  between  mas- 
ter and.  servant.  It  neither  adds  to  the  right 
of  the  plaintiff  nor  the  liability  of  the  defend- 
ant. It  goes  only  to  the  form  of  the  remedy, 
by  giving  case  in  almost  all  instances  of  per- 
sonal injuries  redressible  formerly  by  trespass 
only. 

A  new  trial  must  be  granted,  the  costs  to  abide 
the  event. 

Master  and  servant— Liability  of  master  for  wrmo- 
ful  act  of  servant.  Disapproved— 3  Hun,  337;  5  T. 

6  C.,  482. 

Distinguished— 4  Duer,  551 ;  5  Duer,  196. 

Limited— 73  N.  Y.,  547, 548. 

Cited  in— 1  Hill,  481 ;  2  N.  Y.,  482 ;  15  N.  Y.,  467  ;  17 
N.  Y.,  365,  366  ;  39  N.  Y.,  383  ;  43  N.  Y.,  569  (3  Am. 
Rep..  741);  47  N.  Y.,  127  (7  Am.  Rep.,  421) :  64  N.  Y., 
135  (21  Am.  Rep.,  601);  12  Hun,  468;  3  Barb.,  48;  10 
Barb.,  626 ;  40  How.  Pr.,  459 ;  5  Boa,,  309 ;  2  Sweeny, 
601 ;  12  Allen,  54  ;  26  Ind.,  73:  12  Minn.,  373;  31  N.  J. 
L.,  231;  50  Am.  Dec..  418  a  Gil.,  425);  12  Am.  Rep.,. 
366  (48  Miss.,  112). 

Negligence  or  want  of  skill  of  servant— When  joint 
action  witt  lie.  Cited  in— 30  N.  Y.,  79 ;  51  N.  Y.,  298 : 
8  Barb.,  363,  401 ;  40  How.  Pr.,  459 ;  10  Abb.  N.  S.,  64 ; 

7  Bos.,  135 ;  3  E.  D.  S..  594 ;  57  Mo.,  99 ;  37  N.  J.  L.,  90. 


TURNER  &  WINCHELL  «.  BEARDSLEY. 

Reversal  of  Judgment  for  Interference  with  Jury. 

Where  a  party,  in  whose  favor  a  verdict  was  ren- 
dered, kept  up  a  conversation  with  one  of  the  jurors  • 
in  a  low  tone  of  voice  whilst  the  counsel  of  his  ad- 
versary was  addressing  the  jury,  although  forbidden 
to  do  so  by  the  justice  before  whom  the  cause  was 
tried,  the  judgment  entered  upon  such  verdict  was 
reversed  upon  certiorari. 

Cltation-5  Cow.,  504.  _,.'y 

TERROR  from  the  Municipal  Court  of  the  City 
-Tj  of  Brooklyn.  The  action  was  trespass  for 
unlawfully  impoundinga  horse.  *The  [*349 
cause  was  tried  by  a  jury  who  found  a  verdict 
against  both  defendants  with  $100  damages, on 
which  judgment  was  rendered.  The  defend- 
ants sued  out  a  certiorari  returnable  in  this 
court.  The  return  to  the  certiorari  was  made 
by  the  clerk  of  the  Municipal  Court  under  the 
seal  of  the  court  by  the  direction  of  the  justice 
who  presided  at  the  trial.  It  was  stated  in  the 
return  that  whilst  the  counsel  for  one  of  the 
defendants  was  summing  up  the  evidence  to 
the  jury,  the  plaintiff,  without  the  leave  of  the 
court,  spoke  to  one  of  the  jurors  in  a  low  tone 
of  voice,  and  persisted  in  doing  so  when  for- 
bidden by  the  court;  and  it  was  further  stated 

WEND.  19. 
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as  the  belief  of  the  justice  that  the  jury  had 
been  packed;  that  is,  named  and  selected  di- 
rectly or  indirectly  by  the  plaintiff.  On  the 
case  coming  into  this  court  it  was  objected  by 
the  defendant  in  error  that  the  return  was  im- 
properly made  by  the  clerk  of  the  court;  and 
that  it  should  have  been  made  by  the  justice 
presiding  at  the  trial. 

Mr.  J.  Dikeman,  for  plaintiffs  in  error. 

Mr.  R.  8.  Church,  for  defendant  in  error. 

By  the  Court,  Nelson.  Ch.  J.  The  return 
is  properly  made  by  the  clerk,  under  the  seal, 
supervision  and  direction  of  the  court.  The 
Municipal  Court  of  Brooklyn  is  a  court  of  rec- 
ord, having  a  clerk  whose  duty  it  is  to  issue 
process  and  keep  a  record  of  all  the  proceed 
ings,  judgments,  etc.  The  return  is  in  the  usual 
form  made  by  courts  of  record. 

The  conduct  of  the  plaintiff  below  in  hold- 
ing conversation  with  a  juryman,  privately, 
without  the  permission  and  even  against  the 
remonstrance  of  the  justice,  was  grossly  irreg- 
ular and  indecent — subversive  of  a  pure  admin- 
istration of  justice,  and  affords  abundant 
ground  for  reversing  the  judgment.  The  jus- 
tice should  have  punished  the  party  for  a  con- 
tempt, and  made  a  public  example  of  him  on 
the  spot.  It  is  difficult  upon  the  facts  to  resist 
the  conclusion  that  he  was  guilty  even  of  em- 
bracery, an  offense  punishable  by  fine  and  im- 
prisonment. 5  Cow.,  504.  This  impudent  in- 
terference with  the  ordinary  course  of  the  trial, 
35O*J  tends  to  confirm  *the  belief  expressed 
by  the  justice,  that  the  jury  had  been  sum- 
moned by  collusion  between  the  party  and  con- 
stable. All  the  charities  of  the  law  should  be 
made  to  give  way  at  such  a  profanation  of  its 
administration. 

Upon  the  merits, it  is  at  least  doubtful  wheth- 
er enough  appeared  in  evidence  to  implicate  in 
the  trespass  Mrs.  Turner,  one  of  the  defend- 
ants; for  aught  that  appears,  her  sons  (for 
whose  acts  she  was  sought  to  be  made  liable) 
were  not  acting  by  her  orders,  or  in  her  em- 
ployment, in  impounding  the  plaintiffs'  horse. 
This,  however,  is  not  important  as  the  judg- 
ment must  be  reversed  on  the  other  ground. 

Judgment  reverted. 


CHAMBERLIN  ET  AL.  «.  MOREY. 

Writ  of  Error—  Return  of  Transcript  of  Record. 

Where  a  writ  of  error  to  sued  out  upon  a  Judgment 
rendered  in  a  Court  of  C.  P.,  a  transcript  of  the  rec- 
ord muni  be  returned,  although  the  alleged  errors 
fully  nppi-iir  in  ii  Mil  of  exceptions  taken  at  the 
trial  :  If  It  be  not  returned,  the  writ  of  error  will  be 


THIS  case  was  submitted  on  written  briefs 
at  the  last  term,  and  at  this  term  the  fol- 
lowing disposition  was  made  of  it: 

By  the  Court.  Bronson.  .7.  This  is  a  writ 
of  error  to  Monroe  C.  P.  There  is  a  bill  of 
exceptions,  but  no  judgment  record  in  returned. 
So  far  as  appears,  no  judgment  was  ever  en- 
tered on  the  verdict.  The  C.  P.  may  have 
granted  a  new  trial.  But  at  all  events  we  can 
not  review  a  judgment  until  it  appears  that  one 
ban  been  entered. 

Writ  of  error  dumused. 
WEND.  19. 


*FULLER  v.  WILCOX.       [*351 

Action  in  Justice  Court  against  Public  Officer — 
Double  Costs — Practice. 

A  party  sued  in  a  justice's  court  as  a  public  officer 
is  entitled  to  double  costs:  and  if  the  fact  of  his  be- 
ing so  sued  does  not  sufficiently  appear  from  the 
pleadings,  the  justice  may,  before  rendering  judg- 
ment, inquire  in  the  presence  of  the  parties,  into  the 
defendant's  right  to  such  costs. 

Where  judgment  was  rendered  for  double  costs  to 
the  amount  of  $11.56,  the  court  in  support  of  the 
judgment  intended  that  a  portion  of  the  costs  must 
have  consisted  of  charges  for  the  attendance  of  wit- 
nesses from  a  foreign  county  :  to  authorize  the  re- 
versal of  a  justice's  judgment  it  must  affirmatively 
appear  that  an  error  has  been  committed.  Besides, 
the  statute  forbids  a  justice's  judgment  to  be  re- 
versed on  account  of  any  fees  having  been  improp- 
erly allowed. 

Citations-2  R.  8.,  246,  sees.  119. 134. 126, 184, 228. 230; 
617,  sec.  24;  2  Cow.,  428;  3  Johns.,  430;  12  Johns  ,299. 

ERROR  from  the  Jefferson  C.  P.  Wilcox 
sued  Fuller  in  a  justice's  court,  and  de 
clared  against  the  defendant  for  damages  for 
taking  and  selling  two  cows  contrary  to  law  ; 
2.  For  taking  and  selling  an  unreasonable  quan- 
tity of  property  over  and  and  above  any  de- 
mand he  had  against  the  plaintiff  ;  3.  For  tak- 
ing and  selling  on  a  warrant  for  the  collection 
of  a  school  tax  a  greater  amount  of  property 
than  was  necessary  to  pay  the  tax,  to  wit:  two 
cows,  when  one  was  sufficient.  After  issue 
joined,  adjournment  and  venire,  the  parties  ap- 
peared on  the  adjourned  day,  and  the  plaintiff 
withdrew  his  suit;  "whereupon  (the  iustice 
says  in  his  return)  the  defendant  claimed  judg- 
ment for  double  costs  against  the  plaintiff; 
whereupon,  after  hearing  the  proofs  and  alle- 

fations  of  the  defendant  on  his  motion   for 
ouble  costs,  I  forthwith  did  render  judgment 
In  favor  of  the  defendant  for  double  costs, 
$11.56."  Wilcox  brought  a  certiorari  to  the  C. 
P.,  where  the  judgment  of  the  justice  was  re- 
versed.    Fuller  now  brings  error. 
Mr.  J.  Clarke,  for  plaintiff  in  error. 
Mr.  R.  Lansing,  for  defendant  in  error. 

By  the  Court,  Bronson.  ./.  It  may  fairly  be 
inferred  from  the  declaration  that  Fuller  was 
sued  for  an  act  done  by  him  as  a  public  officer, 
But  if  that  fact  was  not  sufficiently  admitted 
by  the  pleadings,  I  see  no  objection  to  the 
course  *which  was  pursued  by  the  jus  [*352 
tice,  of  proceeding  immediately  in  the  presence 
of  the  parties  to  Inquire  into 'the  defendant's 
right  to  double  costs. 

When  the  plaintiff  withdrew  his  actiqn.it  was 
the  duty  of  the  justice  to  render  judgment 
against  him  for  costs.  2  R.  8.,  246.  sees.  119, 
124,  126.  If  the  action  was  brought  against 
Fuller  for  an  act  done  by  him  as  a  public  offi- 
cer, he  was  entitled  to  double  costs  ;  or  rather, 
the  amount  of  his  taxed  costs,  and  one  half 
thereof  in  addition."  2  R.  S.,  617.  sec.  24  ; 
Wales  v.  Hart,  2  Cow.,  426. 

But  it  is  said  that  the  costs  could  in  no  case 
exceed  $5,  or  at  the  most  $7.50.  The  language 
of  the  Act  as  to  coots  in  justices1  court*  is:  "the 
whole  amount  of  all  the  items  of  such  cost*. ex- 
cept charges  for  the  attendance  of  witnnaaes 
from  another  county,  shall  not.  in  any  caw. ex- 
ceed five  dollars "  Sec.  126.  This  provision  in 
wholly  Independent  of  that  allowing  double 
cotti  It  only  menus  that  the  whole  amount  of 
all  the  items  of  co«t«,  as  taxed  by  (he  justice, 
shall  not  exceed  $5.  It  docs  not  preclude  him. 
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where  the  action  is  against  a  public  officer,  from 
adding  one  half  to  the  taxed  bill,  although  the 
aggregate  may  in  that  case  exceed  £5.  This 
was  virtually  decided  in  the  case  of  Wales  y. 
Hart.  The  justice  must  proceed  as  is  usual  in 
courts  of  record,  and  tax  the  defendant's  costs 
according  to  the  rates  prescribed  by  the  fee  bill : 
with  only  this  difference,  that  the  whole  amount 
of  taxation  for  all  the  items  must  not  exceed  a 
specified  sum.  Then  comes  the  statute, which 
seems  equally  applicable  in  all  courts,  and  pro- 
vides that  the  defendant  "  shall  recover  the 
amount  of  his  taxed  costs,  and  one  half  thereof 
in  addition." 

The  justice  gave  judgment  for  $11.56.  If  he 
followed  the  rule  already  mentioned,  he  must 
have  taxed  the  items  at  $7.71.  The  taxation 
may  exceed  $5,  where  there  are  charges  for 
the  attendance  of  witnesses  from  another  coun- 
ty. Sec.  126.  They  are  severally  entitled  to  25 
cents  for  every  day's  actual  attendance.  Sec. 
228.  The  costs  might  amount  to  a  sum  equal 
to  that  at  which  they  were  taxed  by  the  justice. 
But  it  is  said  that  the  judgment  was  erroneous, 
because  it  does  not  appear  that  there  were  any 
353*]  foreign  witnesses,  *or  that  the  justice 
had  any  right  to  tax  so  large  a  bill.  I  do  not 
so  understand  the  rule.  Before  a  judgment  can 
be  reversed  it  must  appear  affirmatively  that 
the  justice  erred.  The  return  does  not  show 
what  items  were  allowed  or  how  the  bill  was 
made  up.  If  the  plaintiff  was  not  satisfied  with 
it,  he  should  have  procured  a  further  return. 
Wilson  v.  Fenner,  3  Johns. ,  439  ;  Clements  v. 
Benjamin,  12  Id.,  299. 

But  there  is  another  answer  to  this  objection. 
The  statute  expressly  provides,  that  no  judg- 
ment shall  be  reversed  "on  account  of  any  fees 
having  been  improperly  allowed  by  a  justice." 
Sec.  184.  If  judgment  is  rendered  "  for  a 
greater  amount  of  costs  than  is  allowed  by  law, 
or  for  any  item  of  costs  or  fees  improperly," 
the  party  who  has  paid  it  has  a  remedy  by  ac- 
tion. Sec.  230.  The  C.  P.  erred  ;  and  their 
judgment  must  be  reversed, and  that  of  the  jus- 
tice affirmed. 

Ordered  accordingly. 

Cited  in— I  Denio,  183 ;  7  How.  Pr.,  66. 


BENJAMIN,  Survivor  of  TILLMAN, 
COVENTRY. 

~Witne**eti — Party  to  Record, though  Nominal, In- 
competent— Atbvrney  and  Client  —  Privilege 
may  be  Waived  by  the  Client  though  Objected  to 
by  Third  Person. 

A  party  to  the  record,  though  merely  a  nominal 
party,  is  not  allowed  to  testify  on  the  trial  of  the 
•cause,  though  he  be  willing,  if  objected  to  by  the 
party  in  interest. 

Counsel  professionally  consulted  may  be  required 
to  testify,  if  the  privilege  be  waived  by  the  party 
who  consulted  him,  although  the  interest  in  the  sub- 
ject-matter respecting  which  the  confidential  com- 
munication was  made  has  passed  to  a  third  person, 
and  he  objecte  to  the  disclosure. 

Citations— 1  Wend.,  119 ;  4  Wend.,  453;  5  Paige,249; 
20  Johns..  142 ;  1  Ryl.  &  M.,  390 ;  2  Carr  &  P..  275 ;  12 
Com.  L.  R..  S.  C.:  1  Taunt.  377;  3  Camp.,  177;  12  Pick., 
S9. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Apr.,  1835,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 


Tillman  &  Benjamin  were  partners  as  cabi- 
net-makers, and  sold  a  bill  of  goods  to  the  de- 
fendant in  the  spring  of  1832.  In  October  fol- 
lowing, the  partnership  was  dissolved,  when 
Benjamin  assigned  to  Tillman  all  the  partner- 
ship property  and  debts,  of  which  fact  notice 
was  immediately  *given  to  the  defend-  [*354 
ant.  Tillman  afterwards  died,  and  this  action 
is  brought  for  the  benefit  of  his  representatives 
in  the  name  of  Benjamin  as  surviving  partner. 

The  defendant  called  Benjamin, the  plaintiff 
on  record,  as  a  witness,  and  offered  to  prove 
by  him  that  the  goods  in  question  were  deliv- 
ered to  the  defendant,  with  the  knowledge  and 
assent  of  Tillmau,  in  payment  of  a  demand  of 
the  defendant  against  Benjamin.  Benjamin 
was  in  court,  ready  and  willing  to  be  sworn. 
The  plaintiff's  counsel  objected,  and  the  wit- 
ness was  rejected. 

The  defendant  then  offered  to  prove  by  J. 
A.  Spencer.a  counselor  at  law,  what  the  plaint- 
iff, Benjamin,  told  him  in  relation  to  the  de- 
mand in  question,  prior  to  the  dissolution  of 
the  partnership.  The  statements  which  the  de- 
fendant proposed  to  prove  were  made  pending 
the  negotiation  for  a  dissolution,  and  when 
Benjamin  was  consulting  Mr.  Spencer  profes- 
sionally, in  relation  to  his  own  individual  in- 
terest connected  with  the  contemplated  disso- 
lution, and  for  the  purpose  of  obtaining  legal 
advice  from  him  in  relation  to  the  transaction 
with  the  defendant  concerning  the  furniture, 
and  the  effect  which  the  contemplated  dissolu- 
tion would  have  upon  that  transaction.  Benja- 
min, who  was  present,  waived  his  privilege, 
and  consented  that  the  witness  should  testify. 
The  plaintiff's  counsel  objected  ;  the  evidence 
was  rejected,  and  the  plaintiff  had  a  verdict. 
A  motion  is  now  made  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  defendant. 

Mr.  W.  C.  Noyes,  for  plaintiff. 

By  the  Court,  Cowen,  J.  Two  points  are 
made  by  the  defendant's  counsel  :  1.  That  the 
plaintiff  on  the  record  should  have  been  re- 
ceived as  a  witness ;  and  2.  That  Mr.  Spencer 
should  have  been  received  to  prove  what  he 
learned  from  Benjamin  in  professional  confi- 
dence. 

The  cases  cited  by  the  plaintiff's  counsel,  1 
Wend.,  119  ;  4  Id.,  453  ;  5  Paige,  249,  are  (in 
this  court)  a  perfect  answer  upon  the  first 
point,  whatever  may  be  the  rule  elsewhere.  A 
*party  to  the  record,  though  free  of  in-  [*355 
terest,  is  not  a  competent  witness. 

The  communications  made  to  Mr.  Spencer 
by  Benjamin  are  admitted  to  have  been  in  pro- 
fessional confidence,  and  as  such  inadmissible 
in  evidence  without  his  assent.  But  he  did  as- 
sent. He  alone  was  interested  in  imposing  si- 
lence on  his  counsel  ;  and  it  is  agreed  that,  in 
this  view,  the  testimony  should  have  been  re- 
ceived unless  he  had  become  disqualified  to 
waive  his  privilege.  It  is  supposed  that  he  had 
become  disqualified  in  consequence  of  having 
assigned  the  demand  in  question  to  Tillman, 
who  had  given  notice  to  the  defendant ;  and 
Prear  v.  Evertson,  20  Johns.,  142,  is  relied  on 
in  support  of  the  objection.  That  case  holds 
that  the  confessions  of  the  assignor  of  a  chose 
in  action,  though  a  plaintiff  on  the  record,  if 
made  after  assignment  and  notice,  are  inad- 
missible against  the  assignee.  In  one  respect, 
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the  case  cited  is  certainly  not  analogous  to  the 
present.  Here  the  proposed  confession  was 
previous  to  the  assignment,  and  was,  in  its  own 
nature,  admissible.  But  the  witness  who  heard 
it,  was  incompetent ;  and  the  question  is  : 
whether  the  rule  in  Frear  v.  Eoertson  shall  be 
extended  to  take  away  the  power  of  an  indif- 
ferent person  to  do  an  act  restoring  compe- 
tency. I  think  not.  Such  an  extension  would 
conflict  with  many  cases.  No  matter  by  whom 
the  act  is  performed,  if  the  witness'  disqualifi- 
cation be  in  fact  removed.  The  person  may  be 
and  is  very  commonly  one  whose  confessions 
cannot  be  received.  A'witness  has  a  claim  upon 
the  fund  to  be  recovered  ;  he  cannot  be  sworn 
for  the  plaintiff,  and  no  one  would  think  of 
offering  his  declarations  ;  yet  he  can  restore 
his  own  competency  by  executing  a  release.  If 
it  be  said  the  plaintiff  must  join,  the  case  is 
still  stronger  ;  for  even  the  party  interested  is 
thus  received  to  restore  competency  in  his  own 
favor.  A  party  has  no  such  interest  in  the 
privilege  of  another,  that  he  can  insist  upon  it 
for  the  purpose  of  shutting  out  the  truth.  _  A 
witness  is  privileged  against  disclosures  which 
may  criminate  him  ;  yet  he  may,  in  despite  of 
the  party,  waive  the  privilege,  and  testify 
against  him.  But  this  assignor  is  a  party  to  the 
record  and  cannot  himself  testify.  That  does 
356*]  not  cut  off  his  power  to  *do  an  act  re- 
storing competency.  The  plaintiff  on  the 
record,  however  deeply  interested,  may  make 
his  own  witness  competent.  This  is  done  every 
day.  by  his  executing  a  release  or  interposing 
an  indemnity  ;  a  fortiori,  I  should  suppose, 
where  the  releasor  stands  indifferent.  The  cir- 
cumstance that  one  cannot  be  a  witness,  or 
cannot  confess,  does  not  disqualify  him  'from 
removing  his  own  bond  of  privilege  by  which 
his  attorney  or  counsel  is  tied  up  ;  and  this 
very  point  was  held  in  Meele  v.  Moore,  1  Ryl.  & 
M. .  890.  It  was  there  proposed  by  the  assign- 
ees to  show  the  act  of  bankruptcy  by  the 
bankrupt's  attorney.  It  is  well  settled  that  the 
bankrupt  himself  is  not  a  competent  witness 
for  that  purpose.  The  act  of  bankruptcy  was 
a  confidential  matter  with  the  attorney  ;  the 
bankrupt,  who  was  present  at  the  trial,  offered 
to  waive  his  privilege ;  but  the  objection  was 
persisted  in,  because  the  bankrupt  was  not 
himself  competent,  and  the  attorney's  testify- 
ing was  put  as  a  mode  of  doing  a  thing  indi- 
rectly which  could  not  be  done  directly.  Best, 
Ch.  J.,  before  whom  the  cause  was  tried,  over- 
ruled the  objection.  This  is  a  point  blank  au- 
thority. True  it  is  a  Nut  Priu*  case  briefly 
slated,  the  report  cited  omitting  the  ground  of 
the  decision  ;  and  so  of  the  other  books  in 
which  it  is  mentioned.  2  Carr.  A  P..  275  ;  12 
Com.  L.  R. ,  marg.  n.  of  8.  C.  But  in  the  re- 
port by  Ryan  &  M  .  they  observe  in  a  note  that 
"  the  credibility  of  the  witness  cannot  depend 
on  the  person  by  whom  his  permission  to  speak 
{•given."  The  principle  is,  I  think,  sound,  and 
directly  applicable  to  the  case  at  bar,  in  which 
there  should,  therefore,  be  a  new  trial,  the  costs 
to  abide  the  event. 

The  Chief  Justice  concurred. 

Mr.  .hint ir<  Bronson  concurred  as  to  the 
first  point,  but  dissented  as  to  the  second.  He 
(IHivrrrd  the  following  opinion  :  "  Had  Ben- 
jamin been  the  party  in  interest,  there  would 
WKND.  19. 


have  been  no  one  to  object  to  his  being  sworn; 
and  if  one  party  will  risk  calling  his  adversary, 
and  he  is  willing  to  testily,  I  see  no  reason  why 
he  should  be  excluded.  Norden  v.  Williamson, 
1  Taunt.,  377,  was  a  case  of  that  kind.  In 
Finn  v.  Granger,  8  Camp.,  177,  one  of  the 
lessors  *in  an  action  of  ejectment  [*357 
was  sworn  by  consent  of  both  parties.  But 
here  tue  representatives  of  Tillman  are  the 
parties  in  interest,  and  they  objected  to  the 
swearing  of  the  nominal  plaintiff.  The  courts 
of  this  State  have  adhered  strictly  to  the  com- 
mon law  rule  that  a  party  to  the  record  cannot 
be  sworn.  1  Wend.,  119  ;  4  Id.,  453  ;  Frear  v. 
Bvertson,  20  Johns.,  142,  is  a  case  in  point 
against  the  admissibility  of  Benjamin  ;  and  so 
also  is  the  case  mentioned  in  Norton  v.  Wood*, 
5  Paige,  249.  The  witness  was  properly  re- 
jected. 

Although  no  suit  was  pending  nor  about  to 
be  commenced,  Mr.  Spencer  was  consulted 
professionally  by  Benjamin,  and  was  not  at 
liberty  to  disclose  the  communications  which 
he  received.  Foster  v.  Hall,  12  Pick.,  89.  This, 
however,  is  not  the  privilege  of  the  attorney, 
but  of  the  client,  who  may  waive  the  objec- 
tion, and  then  the  counsel  will  be  required  to 
testify.  Although  such  is  the  general  rule,  I 
think  this  case  forms  an  exception,  and  that 
the  testimony  was  properly  rejected.  On  this 
point  I  differ  with  my  brethren.  Benjamin  was 
but  a  nominal  party.  He  had  assigned  all  in- 
terest in  the  partnership  effects  to  Tillman,  of 
which  fact  notice  had  been  given  to  the  de- 
fendant. After  the  transfer  and  notice,  he  was 
not  in  a  condition  to  do  any  act  which  should 
prejudice  the  assignee  in  the  recovery  or  en- 
joyment of  the  property.  That  his  admissions 
could  not  be  received  in  evidence  is  settled. 
Frear  v.  Ewrtton,  20  Johns.,  142.  lean  see  no 
difference  in  principle  between  that  case  and 
the  one  at  bar.  In  the  one,  he  admits  a  fact 
which  will  defeat  the  right  of  the  assignee  ;  in 
the  other,  he  waives  a  privilege  which  will 
have  precisely  the  same  effect.  I  think  he  can 
do  neither.  This  court  has  thus  far  gone  the 
whole  length  of  recognizing  and  protecting  the 
rights  of  an  assignee  of  a  chose  in  action,  and 
I  can  see  no  reason  why  this  case  should  be 
made  an  exception.  Merle  v.  Moore,  Ry.  &  M., 
390  ;  8.  C.,  2  Car.  &  P.,  275.  is  relied  on  by  the 
defendant.  But  there  the  assignor  was  allowed 
to  waive  his  privilege  for  the  purpose  of  sup- 
porting, not  for  the  purpose  of  defeating  the 
claim  of  the  assignee.  I  think  a  new  trial 
should  be  denied. 

Nno  trial  granted. 

Cited  in-3  N.  Y.,  491 ;  OlootU.  488 ;  »  Mich..  184. 


•WILLARD  e.  TILLMAN.    [*3R8 

of  Room*  and  Landing  on  Canal — Condi- 
tion to  Pay  Rent  a»  I/>nga*  Occupied — De- 
Uruction  of  Ruilding  by  Fire — Tenant  Enti- 
tled Only  to  Pro  Rata  Abatement  of  Kent- 
Pleading. 

Whore  a  )<•**•  WM  executed  of  throe  rooms  In  a 
bulletin?  and  of  a  landing  on  n  navljrmbl*'  ranal  em- 


Nor*.—  La ndtnrd  ami  tenant — Corona nttoixiv  rent 
—Dettrurtbm  nf  buOdino.  See  HaJlett  r.  Wyllo.  S 
Johns.,  44,  note. 
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bracing  a  front  of  200  feet,and  the  lessee  covenanted  I  and  then  averred  the  non-payment  to  him  of 
to  pay  a  certain  annual  rent  so  long  as  he  should  be    .  j,_  rpnt  *„_  ,>,_„„  ni,artor.c  ™KI'^K  .,,1,  , 
permitted  to  occupy  the  premises,  it  was  held  that !  l  *ft?  5^S^^V(T«2Sl>88*??5tV 

the  destruction  of  the  rooms  by  nre  was  not  em-  accrued,  and  fell  due  Dec.  15,  1834,  and  Mar. 
braced  within  the  qualification  contained  in  the  I  15  and  June  15,  1835,  specifying  the  amount 
covenant;  andat  all  events,  to  entitle  the  defendant  i  Thpr*>  '«  n  r»lana»  in  thf.  nnvanant  limit; 

-  •  m  tne  covenant  limitin     the 


to  a  discharge  from  the  rent,  he  should  have  shown  i  *  "c'c  " »  i  J*uac  '"  ""=  wveimni  limiting  the 
a  surrender  of  the  residue  of  the  demised  premises;    payment  of  the  rent  as  follows:  "  So  long  as  I 

*  shall  be  permitted  to  occupy  the  premises  de- 
scribed in  said  lease  in  the  manner  therein  set 
forth."  The  declaration  averred  that  the  de- 


tluit  while  be  remained  in  possession  of  any  part  of 
the  premises,  he  could  claim  only  a  pro  rala  abate- 
ment of  the  rent. 
In  an  action  of  covenant  for  the  non-payment  of 


rent  by  an  assignee  against  the  lessee.a  plea  of  pay-  j  fendant  was  permitted  to  occupy  the  premises 
irent  to  the  lessor,  to  the. assignees  and  owners,  is    in  the  manner  specified,  during  the  time  the 

rent  accrued,  which  was  sought  to  be  recov- 
ered. Now,  the  only  answer  to  this  claim  for 
rent  after  craving  oyer  of  the  lease,  etc.,  is.that 
the  defendant  did  pay  the  lessor  and  the  assigns 


not  a  good  answer  to  the  declaration. 
Citations-3  Johns,.  44 ;  4  Paige.  355 ;  15  Wend.,  469. 

ERROR  from  the  Cayuga  C.  P.  Willard  sued 
Tillman  in  action  of  covenant  for  the  non- 


payment of  rent,  and  declared  upon  an  instru 
ment  made  by  Tillman,  Nov.  22,  1833,whereby 


and  owners  *of  the  covenant  the  sum  [*3«O 
of  $90  per  year  (the  yearly  rent)  quarterly,  so 


,         .      ,          , 

in  consideration  of  a  lease  executed  to  him  by   !"ng  as  he  was  permitted  to  occupy  the  premises 
one  Stewart  B.  Kendrick,  Of  three  rooms  in  i   in  the  manner  set  forth  in  the  lease.  If  the  plaint- 

show8  tltle  ln  himself  as  assignee  to  the  rent, 


building  owned  bv  one  Myron  C.  Reed,  and  of 
a  piece  of  land  extending  from  the  canal  to  the 
south  bounds  of  Reed's  land,  260  feet  on  the 
canal  from  east  to  west,  for  a  term  commencing 
Dec.  15,  1833,  and  ending  May  1,  1837,  the  de 
fendant  covenanted  to  pay  $90  per  year,  pay- 
able  quarterly,  so  long  as  he  should  be  permit- 
ted  to  occupy  the  premises.  The  plaintiff  then 
averred  that  Apr.  28,  1834,  he,  by  sundry  mesne 
assignments,  became  the  assignee  of  the  cove- 
nant: that  the  defendant  was  permitted  to  oc- 
cupy the  premises  from  Dec.  15,  1833,  until 
June  15,  1835;  that  after  the  assignment  to  him 
the  plaintiff,  to  wit:  June  15,  1835,  three  quar- 
ters rent  had  become  due  and  remained  unpaid. 
The  defendant  craved  oyer  of  the  covenant  and 
of  the  lease  therein  referred  to,  and  pleaded  : 
1.  non  estfactum  ;  2.  That  he  paid  to  Stewart 
B.  Kendrick  and  to  the  assigns  and  owners  of 
the  covenant  the  sum  of  $90  per  year,  quar 
terly,  so  long  as  he  was  permitted  to  occupy 
the  premises;  3.  That  by  virtue  of  the  lease,  he 
entered  into  possession  of  the  premises,  and  oc- 
cupied the  same  until  Sep.  15,  1834,  on  which 
359*]day.*the  whole  of  the  building  of  which 
the  demised  rooms  were  a  part,  was  destroyed 
by  fire,  originating  in  a  portion  of  the  building 
occupied  by  Stewart  B.  Kendrick,  and  that  the 
fire  happened  by  the  carelessness  and  negli- 
gence of  Kendrick.  He  averred  that  the  only 
benefit  of  the  lease  to  him  was  the  occupancy 
of  the  rooms,  and  that  in  consequence  of  such 
careless  and  negligent  conduct  of  Kendrick 
causing  the  destruction  of  the  building,  he  (the 
defendant),  was  not  from  thence  forward  per- 
mitted to  occupy  the  demised  premises  from 
Sep.  15,  1834,  until  June  15,  1835  ;  and  that  up 
to  the  day  of  the  happening  of  the  fire,  he  had 
paid  to  the  plaintiff  all  such  sums  of  money  as 
had  accrued  by  virtue  of  the  covenant.  There 
was  a  fourth  plea  substantially  like  the  third. 
To  the  three  special  pleas,  the  plaintiff  de- 
murred, and  the  defendant  joined  in  demurrer. 
The  C.  P.  adjudged  the  pleas  to  be  good  and 
gave  judgment  for  the  defendant  Whereupon 
the  plaintiff  sued  out  a  writ  of  error.  The  cause 
was  submitted  on  written  arguments  by, 

Mr.  J.  Porter,  for  plaintiff. 

Mr.  G.  Rathbun,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  first  spe- 
cial plea,  I  am  of  opinion,  is  defective.  The 
declaration  set  forth  an  assignment  of  the  lease 
to  the  plaintiff,  and  notice  thereof  to  the  lessee, 
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n°n-payment  of  which  constitutes  the 
braich.and  wh,ch  18  not  disputed  it  is  difficult 
J°  understand  how  payment  to  the  lessor  can 
discharge  it;  and  yet  the  plea  stands  upon  this 
7t'ew  of  thelaw;for  if  issue  had  been  taken  upon 
u:  Proof.of  payment  of  part  if  not  of  the  whole 


have  sustained  it.  Again  ;  the  pleader  seeks 
to  put  in  issue  argumentatively,  or  by  implica- 
tion, a  fact  which, according  to  the  stipulations 
in  the  lease,  would  exonerate  the  defendant 
from  the  payment  of  the  rent,  namely:  the  non- 
permission  to  occupy  the  premises.  Now,  the 
permission  to  occupy  during  the  time  the  rent 
accrued  was  expressly  averred  in  the  declara- 
tion: and  if  the  pleader  intended  to  put  the  fact 
in  issue,  the  averment  should  have  been  direct- 
ly arid  explicitly  met.  The  plea  could  scarcely 
have  been  drawn  more  evasively  or  unlawyer 
like  ;  it  does  not  meet  with  certainty  a  single 
material  allegation  in  the  declaration.  So  gen- 
eral are  its  terms  that  proof  of  payment  of  the- 
rent  either  to  the  lessor,  to  the  first  assignee, 
or  to  the  plaintiff,  or  proof  of  non -permission 
to  occupy  the  premises.might  have  been  given 
in  support  of  it  in  bar  of  the  action.  It  is 
grossly  defective  both  in  substance  and  form. 

The  second  and  third  special  pleas  set  up  the 
destruction  by  tire  of  the  rooms  rented  in  bar 
of  the  covenant,  and  assume  that  the  qualifica- 
tion contained  therein  distinguishes  the  case 
from  the  application  of  the  general  rule,  that 
continues  the  tenant's  liability  notwithstanding 
this  casualty.  3  Johns.,  44;  4  Paige,  855.  It 
is  averred  in  those  pleas  that  the  fire  originated 
through  the  negligence  of  the  lessor;  but  I  do 
not  regard  it,  as  the  plaintiff  is  not  responsible 
for  the  negligence  of  the  lessor. 

Were  we,  however,  to  concede  this  to  be  the 
correct  view  of  the  terms  of  the  lease,  which 
is  the  most  favorable  view  for  the  defendant, 
though  I  think  it  is  not  the  true  construction, 
still  the  pleas  fall  short  of  the  full  defense  which 
they  profess  to  set  up.  For  aught  that  [*36 1 
appears  the  defendant  is  still  in  the  possession 
mil  occupation  of  some  portion  of  the  prem- 
ises ;  for  independently  of  the  three  rooms  de- 
stroyed, he  occupied  a  piece  of  land  extending 
200  feet  upon  the  canal, of  the  value  of  which  we 
snow  nothing,  but  we  must  presume  it  worth 
something.  Clearly, until  he  chooses  to  rescind 
the  agreement  and  surrender  the  residue  of  the 
jremises.he  cannot  claim  to  be  exonerated  from 
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more  than  a  pro  rata  abatement  of  the  rent.  4 
Paige,  355.  Until  then  he  continues  liable  for 
an  amount  which  will  bear  to  the  entire  rent, 
a  proportion,  which  the  value  of  the  use  of  the 
remaining  premises  bears  to  the  whole  at  the 
rent  of  $90  per  annum.  15  Wend.,  469.  For 
these  reasons  I  am  of  opinion  that  the  court 
below  erred,  and  that  the  judgment  must  be 
reversed. 

Judgment  reversed. 

Same  case— 2  Hill,  274. 

Cited  In— 28  N.  Y.,  578 :  46  Barb..  453 :  37  How.  Pr., 
fl ;  1  Sweeny,  31 ;  16  Am.  Rep.,  666.  677  (2  S.  C.,  255). 


POTTER  ET  AL.  v.  DEYO. 

Action  for  Penalty — Statute — Burden  of  Proof 
— Certiorari — Objection  not  Ravted  Below  Can- 
not be  Urged. 

In  an  action  for  the  penalty  Riven  by  statute  for 
selling  strong  or  spirituous  liquors  without  license, 
it  is  not  necessary  for  the  prosecutor  to  prove  the 
disqualification ;  the  onus  probandi  lies  upon  the 
defendant. 

On  certiorari  removing1  a  cause  from  a  justice's 
court  to  the  C.  P.,  an  objection  not  taken  in  the 
<x>urt  below  cannot  be  urged  in  reversal  of  the  judg- 
ment; especially  where  on  the  trial  in  the  court  be- 
low, a  course  of  defense  is  adopted  calculated  to 
mislead  the  justice,  and  to  Induce  him  to  suppose 
that  there  is  no  other  question  for  consideration 
than  that  raised  before  him. 

Citations— 1  R.  8..  680,  sec.  15;  1  T.R.,  144,  648;  1  Bos. 
&  P.,  468: 1  East,  651 ;  6  T.  R.,  57;  1  Ry.  &  M..  159 ;  Stat. 
55  Geo.  III.,  Ch.  194;  3  East,  192;  2  Camp.,  654. 

T?  RROR  from  the  Tompkins  C. P.  The  plaint- 
JL!  iffs  in  error,  as  Overseers  of  the  Poor  of 
Ithaca,  sued  Deyo  before  a  justice,  and  de- 
•clared  in  debt  for  a  penalty  of  $25  for  selling 
strong  or  spirituous  liquors  without  having  ob- 
tained a  license.  1  R.  8. ,  680.  sec.  15.  Plea, 
the  general  issue.  On  the  trial  the  plaintiffs 
called  two  witnesses  and  proved  that  the  de- 
fendant had  sold  whiskey.  One  of  the  witness 
•es  said  that  on  calling  for  liquor  on  a  partic- 
1*62*]  ular  occasion,  *the  defendant  refused 
to  sell,  and  said  he  was  threatened  to  be  com- 
plained of.  When  the  evidence  closed  the  de- 
fendant moved  for  a  nonsuit,  because  no  place 
was  proved  where  the  liquor  was  sold.  The 
plaintiff  then  recalled  one  of  the  witnesses  and 
proved  the  place.  The  parties  submitted  the  case 
to  the  justice  who  gave  judgment  for  the  plaint- 
iffs. Deyo  brought  a  certiorari  to  the  C.  P., 
where  the  judgment  was  reversed,  the  court 
assigning,  in  the  record,  as  the  sole  reason  for 
it-  judgment. "that  the  plaintiffs  below  did  not 
prove,  nor  did  it  otherwise  appear  before  the 
ju-i  ice,  that  the  defendant  had  not  a  license  to 
retail  strong  and 'spirituous  liquors  or  wines 
within  the  Town  of  Ithaca."  The  Overseers 
now  bring  error.  The  cause  was  submitted  on 
written  arguments. 

Mr.  B.  8.  Gushing,  for  plaintiffs  in  error, 
relied  principally  upon  the  rases  of  ftpitre*  v. 
Piirkcr.  IT.  R..  144.  and  Sheldon  v.  Clark,  1 
Johns..  518;  in  the  first  ca*e  Ld.  Manafleld  re- 
marked that  there  i»  a  nettled  distinction  be- 
tween a  proviso  in  the  description  of  the  of- 
fense, and  a  subsequent  exemption  from  the 
penalty  under  certain  circumstance*.  If  the 
former  the  plaintiff  must,  as  in  actions  upon 
the  game  laws, aver  a  case  which  brings  the  de- 
fendant within  the  Act ;  therefore  he  must  in 
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his  declaration  negative  the  exceptions  in  the 
enacting  clause,  though  he  throw  the  burden 
of  proof  on  the  other  side.  In  the  second  case, 
which  was  a  suit  for  a  penalty  for  practicing 
medicine  without  a  compliance  with  the  re- 
quirements of  the  statute  on  that  subject,  a 
judgment  of  a  justice  was  sustained  although 
it  did  not  appear  that  any  proof  had  been  giv- 
en that  the  defendant  was  not  qualified  ;  in- 
deed the  court  appear  to  have  founded  their 
judgment  upon  the  ground  that  the  defendant 
had  not  brought  himself  within  any  of  the  pro- 
visos of  the  Act  by  pleading  or  evidence. 

Mr.  S.  Love,  for  defendant  in  error,  insist- 
ed that  the  plaintiffs  were  bound  to  prove  the 
allegation  that  the  defendant  had  sold  without 
license.although  it  was  requiring  them  to  prove 
*a  negative.  The  negative  here  was  [*tt63 


such  as  must  be  shown.  1  Phil.  Ev.,  158  ;  2 
Camp.,  654  ;  1  Kent,  Com.,  463  ;  8  Cai.,  137. 
The  latter  case  has  been  overruled  in  3  Johns., 
438,  but  the  principle  was  not  disturbed.  Vide 
note  to  1  Cai.,  486,  2d  ed.  In  Picket  v.  Weaver, 

5  Johns.,  122,  it  is  manifest  the  negative  was 
proved.     So,  also,  in   Blatchley   v.  Idoser,  15 
Wend.,  215.  It  is  admitted  where  the  existence 
of  the  qualification  is  peculiarly  within  the 
knowledge  of  the  defendant  it  is  not  necessary 
for  the  plaintiff  to  show  the  want  of  the  qual- 
ification, Petersd.  Abr.,  tit.  Penal  Statutes,  p. 
207:  but  where  the  absence  of  the  qualification 
can  readily  be  proved  the  rule  is  different.     1 
Phil.  Ev.,  158,  as  above.     The  evidence  of  the 
granting  of  licenses  remains  in  the  clerk's  of- 
fices of  the  several  towns.  1  R  S.,  678,  sec.  2, 
and  the  non  existence  of  a  license  in  a  partic- 
ular case  can,  therefore,  easily  be  proved. 

By  the  Court,  Bronson,  J.  The  statute 
gives  a  penalty  of  $25  for  selling  strong  or 
spirituous  liquors  without  having  a  license.  1 
R.  S.,  680,  sec.  15.  Whether  the  defendant  had 
a  license  or  not,  was  a  matter  peculiarly  within 
his  knowledge,  and  I  think  the  onv«  probandi 
lay  upon  him.  This  is  like  an  action  to  recov- 
er penalties  under  the  game  laws,  where,  al- 
though the  plaintiff  must  aver  in  pleading  that 
the  defendant  was  not  qualified,  it  is  enough 
for  him  to  prove  the  killing  of  game,  and  it 
lies  with  the  defendant  to  prove  that  he  was 
qualified.  Spiernv.  Parker,  1  T.  R..  144  per 
Ld.  Mansfield  ;  Jelflv.  Bollard,  1  Bos.  &  P., 
468.  per  Buller.  J.,  and  Heath.  J.;  King  T. 
Stone,  1  East,  651.  per  Grose,  ./..and  Le  Blanc, 
J.  It  is  a  general  rule  of  evidence  that  the  onu* 
probandi  Ties  on  the  person  who  wishes  to  sup- 
port his  case  by  a  particular  fart,  of  which  lie 
is  supposed  to  be  cognizant.  Difk^m  v  A'caw*, 

6  T.  R.,  57,  per  Ashhurst,  J.  There  are  many 
cases  where  a  party  is  not  bound  to  prove  all 
that  he  is  required  to  allege  in  pleading.  Where 
the  defendant   pleads  infancy,  and  tlic  plaint- 
iff replies  that  he  promised  after  he  attained 
the  age  of  21.  it  is  enough  for  the  plaintiff  to 
prove  a  promise.and  it  lie*  with  the  defendant 
to  show  that  he  wax  under  a  ire  »t  the  time  the 
promise  was  "made.   liorttitnfk  v.  («ir[*;«t4 
rtithrr*,  1  T.  R.,  64H.     The  ra-e  at  Imr  I*  much 
like  that  of  The  Ap»(ttf*irif»  CV  v    Ibnllfy,   \ 
Ry.  *  M  .  159.     That  w««  an  union  fora  pen- 
alty on  the  Statute  of  55  Oeo.  Ill  .  rh   194.  for 
practicing  us  an   apothecary  without   having 
obtained  the  certificate  required  by  law  ;  and 
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Abbott,  Ch.  J.,  held  that  the  plaintiffs  were 
entitled  to  recover  without  proving  that  the 
defendant  had  not  obtained  a  certificate.  The 
cases  where  the  negative  charged  consists  of  a 
criminal  neglect  of  duty,  and  where  the  law 
presumes  innocence,  depend  on  a  different 
principle.  Williams  v.  E.  I.  Co.,  8  East,  192  ; 
King  v.  Rogers,  2  Camp.,  654. 

There  is  a  further  reason  why  the  judgment 
of  the  justice  should  not  have  been  disturbed. 
The  objection  on  which  the  C.  P.  proceeded, 
was  not  taken  on  the  trial.  The  defendant 
not  only  omitted  to  allege  this  supposed  defect 
of  proof  at  the  time  when  it  might  have  been 
supplied,  but  he  took  a  course  calculated  to  mis- 
lead the  justice.  When  the  plaintiffs  rested,  ihe 
defendant  moved  for  a  nonsuit  on  the  particu- 
lar ground  that  the  plaintiff  had  not  proved  in 
what  place  the  liquor  was  sold.  As  no  other 
objection  was  made,  the  justice  might  very 
well  suppose  that  this  was  all  the  question  that 
the  defendant  intended  to  raise  upon  the  evi- 
dence. The  specified  defect  was  immediately 
supplied  and  then  the  case  was  submitted  to  the 
justice,  and  he  gave  judgment  for  the  plaint- 
iffs. As  a  general  rule,  a  party  cannot  have  a 
review  for  an  omission  in  the  proofs  of  his  ad- 
versary, which  could  have  been  supplied  had 
it  been  pointed  out  at  the  proper  time;  and 
clearly  he  should  not  be  heard  to  allege  such  a 
matter  for  error,  where  by  making  a  specific 
objection  be  may  have  induced  the  court  to 
suppose  that  there  was  no  other  question  for 
its  consideration.  The  judgment  of  the  C.  P. 
must  be  reversed,  and  that  of  the  justice  af- 
firmed. , 

Oi-dered  accordingly. 

Sale  of  liquors  without  license— Onus  probandi  of 
disqualification  lies  upon  defendant.  Cited  in — 4 
Denio,  437 :  81  N.  Y.,  548 ;  12  How.  Pr..  90 ;  1  Abb. 
Pr..  350 ;  2  Park.,  417  :  5  Park.,  363 ;  4  E.  D.  S..  148. 

Objection'— Unless  taken  at  trial,  not  available  in 
bane.  Cited  in— 3  Hill,  611 ;  1  Denio,  230 : 4  Denio.  179; 
3  Barb.,  527 ;  20  Barb.,  163 ;  22  Barb.,  659 ;  47  Barb., 
527. 
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Prescriptive  Right  to  Flow  Lands— Enjoyment 
must  have  been  Uninterrupted  and  Adverse  for 
Twenty  Years — Evidence — Charge  to  Jury — 
Exception. 

A  right  to  flow  the  lands  of  another,  founded 
upon  an  exclusive  and  uninterrupted  enjoyment 
for  20  years,  cannot  be  acquired,  unless  the  enjoy- 
ment be  adverse;  the  uninterrupted  possession 
prima  facie  is  evidence  that  it  is  adverse,  but  such 
conclusion  may  be  rebutted  by  proof  that  it  was 
commenced  and  continued  without  claim  of  rig-lit. 

The  charge  to  a  jury  that  the  defendant  was  en- 
titled to  their  verdict  if  they  should  find  that  he  had 
been  permitted  to  enjoy  the  easement  for  20  years 
is  the  subject  of  exception,  although  the  court  were 
not  requested  by  the  plaintiff  to  instruct  the  jury 
that  to  justify  such  verdict,  such  enjoyment  must 
have  been  adverse:  especially  where  it  had  been  re- 
fused to  the  plaintiff  to  inquire  as  to  the  origin  and 
character  of  the  enjoyment. 

Citation— 17  Wend.,  5»4. 

ERROR  from  the  Tioga  C.  P.  Hart  sued 
Vose,  in  an  action  on  the  case  for  over- 
flowing his  lands  with  water  by  means  of  a 
mill-dam.  One  Thompson,  the  grantor  of  the 
defendant,  and  a  witness  for  him,  testified  that 
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the  first  dam  was  built  by  him  more  than  20 
years  before  suit  brought.  On  his  cross-ex- 
amination the  plaintiff's  counsel  offered  to 
prove  by  Thompson  that  at  the  time  when  he 
built  his  first  dam  he  had  not  obtained  any 
right  to  flow  the  land  from  the  then  owner  of 
the  premises  now  belonging  to  the  plaintiff; 
had  not  obtained  such  right  since,  aud  had 
never  claimed  a  right  to  flow  the  premises  in 
question  ;  which  evidence  was  objected  to  by 
the  defendant's  counsel  and  the  objection  sus- 
tained by  the  court.  On  his  further  cross-ex- 
amination he  testified  that  he  did  not  claim 
the  right  to  flow  the  land,  but  supposed  he  had 
the  right  to  raise  the  water  as  he  did,  as  he 
thought  he  did  no  damage.  The  court  charged 
the  jury  that  they  should  find  a  verdict  for  the 
plaintiff  unless  they  believed  from  the  evidence 
that  the  defendant,  and  those  under  whom  he 
claimed,  had  been  permitted  to  possess  and  en- 
joy the  exclusive  use  of  the  water  at  its  pres- 
ent height,  overflowing  the  plaintiff's  land 
with  his  mill-pond  for  20  years  before  the  com- 
mencement of  the  suit,  in  which  case  such  en- 
joyment was  a  good  bar  to  plaintiff's  claim. 
The  jury  found  for  the  defendant.  The  plaint- 
iff having  excepted  to  the  decisions  and  charge 
of  the  court  sued  out  a  writ  of  error.  The 
cause  was  submitted  on  written  arguments. 

*Mr.  T.  Farrington,  for  plaintiff  [*366 
in  error. 

Messrs.  S.  Story  and  J.  J.  Taylor,  for  de- 
fendant in  error. 

By  the  Court,  Cowen,  J.  The  court  below 
erred.  The  enjoyment  and  Qxercise  of  this  and 
the  like  easements  must  be  adverse  in  the  exact 
sense  that  the  possession  of  land  must  be  so  to 
warrant  the  application  of  the  Statute  of  Limita- 
tions in  ejectment.  This  we  held  in  Colmn  v. 
Burnet,  17  Wend.,  564. 

The  simple  proof  of  an  exclusive  and  unin- 
terrupted enjoyment  is  prima  facie  evidence  of 
its  being  adverse;  but  it  may  be  under  no  claim 
of  right,  but  by  mere  courtesy  or  on  tempo- 
rary permission,  or  even  under  a  demise  from 
the  plaintiff.  The  proposed  proof  tended  to  re- 
but the  inference  of  an  adverse  holding. 

It  is,  indeed,  true,  that  on  the  plaintiff  re- 
suming the  cross-examination,  the  witness  an- 
swered that  he  did  claim  no  right  in  any  other 
way  than  that  he  thought  he  had  a  right,  be- 
cause he  did  no  damage.  This  is  claimed  to 
have  been  a  waiver  of  the  exception,  and  in- 
deed it  does  come  near  to  all  the  plaintiff  could 
probably  have  got  by  his  proposed  questions; 
non  constat,  however,  that  he  was  allowed  to 
propound  them,  as  he  had  proposed.  The  an- 
swers might  have  been  strengthened  had  the 
counsel  been  allowed  to  inquire  into  the  right 
itself,  in  connection  with  the  claim  of  right. 
When  the  court  came  to  charge  the  jury,  the 
question  whether  the  holding  was  adverse,  or 
intended  as  merely  in  subordination  to  the 
plaintiff's  rights,  was  not  mentioned.  It  may 
be  said  that  it  was  not  fairly  raised.  But  this 
may  be  for  the  very  reason  that  the  questions 
proposed  were  withheld.  To  make  out  a  waiv- 
er, it  should  be  clear,  and  not  leave  us  in  doubt, 
whether  the  party  was  not  prejudiced.  The 
cause  should  be  tried  on  the  principle  that  to 
protect  himself,  the  defendant  is  bound  to 
show  an  adverse  enjoyment — a  claim  of  right 
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— no  matter  on  what  reason,  whether  as  hav- 
ing a  title,  or  under  a  belief  that  his  right  was 
a  negative  one,  arising  from  a  clear  conviction 
that  he  could  hurt  nobody  ;  but  it  must  be  ad- 
verse ;  and  the  plaintiff  ought  not  to  be  pre- 
vented from  addressing  all  proper  questions  to 
367*]  *the  witness,  especially  on  cross-ex- 
amination, as  those  were  which  be  proposed. 
The  judgment  is  reversed,  a  venire  de  novo  to 
go  from  the  court  below;  the  costs  to  abide  the 
event. 

Cited  in— 24  Wend.,  228,  454:  23  Barb.,  477 ;  35  Am. 
Dec.,  639. 


BROWNELL  v.  BROWNELL  ET  AL. 

Partition —  Parties  — Pleading  —  Will  —  Devise. 

Proceedings  in  partition  under  the  statute,  can  be 
instituted  only  by  a  party  who  has  an  estate  enti- 
tliriK  him  to  immediate  possession. 

It  seems  that  if  such  disability  exist,  regularly  it 
should  be  pleaded ;  but  if  there  has  been  an  omis- 
sion to  plead  it,  it  may  be  taken  advantage  of  at  the 
trial  under  the  plea  of  mm  tenent  Insimiu. 

Where  a  testator  is  the  owner  of  the  moiety  of  a 
lot  containing  130  acres,  and  by  his  will  devises  "the 
one  half  of  lot  No.  137  containing  60  acres  of  hind," 
the  moiety  of  the  whole  lot,  and  not  merely  a  moi- 
ety of  the  60  acres  passes  to  the  devisee. 

Citations—2  R.  S..  317, 320,  sees.  1, 16 ;  9  Cow.,  561, 
573. 

THIS  was  a  suit  in  partition,  commenced  by 
petition  under  the  statute,  tried   at  the 
Rensselaer  Circuit  in  Mar.,  1835,  before  the 
Hon.  James  Vanderpoel  then  one  of  the  Cir- 
cuit Judges. 

The  petition  presented  by  Sarah  Brownell 
stated  that  herself, Daniel  Brownell  and  Esther, 
his  wife  ;  William  Herald  and  Jane,  his  wife, 
and  a  number  of  other  persons  named  in  the 
petition,  held  and  were  in  the  possession  as 
tenants  in  common  of  a  certain  lot  of  land 
( particularly  described  )  containing  64  acres: 
that  the  petitioner  had  an  estate  of  inheritance 
in  fee  in  an  equal  undivided  third  part  of  the 
premises;  that  Daniel  Brownell  and  Esther,  his 
wife,  were  entitled  to  the  use  of  an  equal  un- 
divided half  or  moiety  of  the  said  premises  dur- 
ing their  natural  lives  respectively,  that  Jane, 
the  wife  of  William  Herald,  had  an  estate  of 
inheritance  in  remainder  in  the  said  moiety  of 
the  said  premises,  commencing  on  the  termina- 
tion of  the  life  estates  of  Daniel  Brownell  and 
Esther,  his  wife,  and  that  the  other  tenants  in 
common  named  in  the  petition  had  severally 
estates  of  inheritance  in  the  premises,  the  ex- 
tent of  which  was  unknown  to  her.  The  peti- 
tion then  concludes  in  the  usual  form  praying 
partition,  etc.  Daniel  Brownell  and  wife,  and 
:*O8*1  *  William  Herald  and  wife  appeared 
and  pleaded  non  tenant  imtimul  as  alleged  in 
the  petition.  On  the  trial  of  the  cause,  the 
plaintiff  produced  the  last  will  and  testament 
of  her  husband,  Simeon  Brownell,  duly  exe 
cuted,  bearing  dale  Oct.  2.  1880.  whereby  the 
testator  devised  to  the  plaintiff  one  third  of  ht« 
real  estate  in  fee.  The  will  also  contained  a 
clause  in  these  words:  "I  do  hereby  authorize 
and  require  my  executors  to  retain  in  their 
hands  the  one  half  of  lot  number  187,  contain- 
ing 60  acres  of  land  for  the  use  of  Daniel 
Brownell  and  his  wife  during  their  natural 
lives;  the  said  Daniel  inu-t  pav  the  annual  rent 
reserved  in  the  lease  of  said  land  ;  and  after 
the  decease  of  the  said  Daniel  and  his  wife, 
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Esther,  I  give  and  devise  unto  their  daughter, 
Jane  Brownell,  the  equal  undivided  half  of  said 
lot,  to  her  and  her  heirs  and  assigns  forever." 
It  appears  that  Simeon  Brownell  died  in  1832 
in  possession  of  the  west  half  of  lot  No.  187, 
the  whole  lot  containing  about  120  acres  of 
land,  and  that  for  several  years  previous  to  his 
death,  he  had  been  reputed  the  owner  of  such 
west  half  of  the  lot.  The  plaintiff  having  rest- 
ed, the  defendants  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  failed  to  show 
herself  in  possession  of  the  premises  at  the 
time  of  the  institution  of  these  proceedings; 
which  motion  was  overruled  by  the  judge. 
After  the  motion  for  a  nonsuit,  it  was  proved 
that  the  testator  never  owned  a  greater  propor- 
tion of  lot  No.  137,  than  the  moiety.  Evidence 
was  also  given  as  to  thedecl»red  intent  of  the 
testator  in  the  dispositions  of  his  property 
made  by  his  will,  and  as  to  the  value  of  his 
property  at  the  time  of  his  death.  A  verdict 
was  entered  for  the  plaintiff  subject  to  the  opin- 
ion of  this  court. 

The  case  was  submitted  on  written  argu- 
ments. The  principal  question  discussed  arose 
upon  that  part  of  the  will  in  which  the  testa 
tor  makes  provision  for  his  son.  Daniel.  The 
counsel  for  the  plaintiff  insisting  that  by  that 
portion  of  the  will,  life  estates  were  given  to 
Daniel  and  his  wife,  only  in  a  moiety  of  the 
60  acres,  and  that,  consequently,  the  devise  to 
the  plaintiff  of  one  third  of  the  real  estate  of 
the  testator  attached  upon  the  remaining  moi- 
ety. 

*Mr.  H.  P.  Hunt,  for  plaintiff.        [*3O9 
Mr.  D.  L.  Seymour,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  judge  was 
right  in  refusing  to  nonsuit  the  plaintiff  on  the 
ground  that  she  had  not  proved  herself  in  pos- 
session of  the  premises,  because  for  augbt  that 
appeared  she  was  in  possession,  if  the  con- 
struction of  the  will  contended  for  by  her  was 
correct.  Possession  would  follow  the  legal  ti- 
tle, no  adverse  possession  having  been  shown. 
The  provisions  of  the  Statute 2  R.  8.,  817,  830, 
sees.  1,  16,  upon  which  the  motion  was  prob- 
ably founded,  do  not  require  a  pedis  r>o**e**io 
to  entitle  a  party  to  institute  proceedings  in 
partition. 

The  only  material  question  in  the  case  turns 
upon  the  will  of  the  plaintiff's  husband,  in  re- 
spect to  the  estates  of  his  son  Daniel  and  his 
|  wife,  and  of  their  daughter,  Jane.     The  testa 
j  tor  directed  his  executors  to  retain  in  their 
i  hands  "the  one  half  of  lot  No.  187.  containing 
!  sixty  acres  of  land,  for  the  use  of  D.  B."  and 
I  "his  wife  during  their  natural  lives" — and  after 
!  directing  that  he  should   pay  the  annual  rent 
reservedon  it,  he  devised  to  Jane,  after  the  de- 
cease of  bis  son  Daniel  and  his  wife,  "the  equal 
undivided  half  of  said  lot  to  her  and  her  heirs 
forever."  The  lot  No.  187  contained,  about  120 
acres,  only  the  west  half  of  which  belonged  to 
the  testator;  and  it  is  insisted  that  he  intended 
to  devise  but  a  moiety  of  this  half  to  his  son 
Daniel  and  bin  wife  ;  and  of  course  a  third  of 
the  other  moiety  would  pans  under  the  will  to 
the  plaintiff.    It  appears  to  me  the  clause  will 
not  bear  this  interpretation— the  words  deft  no 
naturally   and   distinctly,   his  whole  interest 
both  by  a  general  and  particular  description— 
"the  one  half  of  lot  No.  137,  containing  sixty 


369 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1*38 


acres  of  land."  The  specification  of  the  acres 
embraced  in  the  one  half  of  the  lot,  clearly  in 
dirates  what  the  testator  meant  by  the  use  of 
this  general  phrase,  if  a  doubt  could  otherwise 
have  been  raised  upon  it,  under  the  circum- 
stances. He  must  have  intended  to  describe 
his  entire  interest.  Nothing  short  of  this  can 
satisfy  the  words.  The  plaintiff  is  obliged  to 
contend  that  when  the  testator  uses  the  terms 
3 7 O*] the  "one  *half  of  lot  No.  137,"  he  means 
only  a  "moiety  of  the  half  "—and  when  he  says 
^JO  acres  he  means  but  30.  Even  if  the  drafts- 
man could  have  committed  so  great  a  blunder 
as  to  have  used  the  terms  half  the  lot,  when  he 
was  endeavoring  to  define  but  a  moiety  of  the 
half,  we  should  suppose,  in  the  further  descrip- 
tion of  it,  he  would  have  been  more  success- 
ful in  giving  the  acres;  for  if  the  moiety  of  the 
half  had  been  in  his  mind,  he  would  naturally 
have  given  30  instead  of  60  acres  as  the  quan- 
tity of  land  intended  to  be  devised.  Instead  of 
this,  the  only  description  given  is  one  half  of 
the  lot,  containing  60  acres — being  the  number 
supposed  included  in  it.  We  may  remark  also, 
that  the  clause  immediately  following  the  de- 
vise confirms  the  above  view.  The  testator 
adds  :  "The  said  Daniel  must  pay  the  annual 
rent  reserved  in  the  lease  of  said  land."  What 
land  ?  That  of  course  just  described,  and  the 
lease  covered  the  whole  of  it. 

It  is  not  necessary  to  express  an  opinion 
upon  Jane's  interest  ;  for  conceding  to  the 
plaintiff  an  interest  in  remainder  (which  may 
be  doubtful),  I  do  not  see  how  partition  can  now 
be  made.  She  is  not  now  entitled  to  the  posses- 
sion, and  will  not  be  so  entitled  until  after  the 
termination  of  the  estate  for  lives  ;  and  a  par 
tition  "now"  made,  may  be  a  very  unequal  one 
"then."  Indeed,  the  statute  requires  that  the 
petitioner  should  be  in  possession  ;  that  is,  he 
must  have  at  the  time  of  presenting  his  peti- 
tion, either  actual  or  constructive  possession  of 
the  premises.  It  is  true  as  suggested  by  the 
plaintiff's  counsel,  that  the  statute,  sec.  16,  p. 
320,  seems  to  contemplate  that  this  objection 
should  be  set  up  by  way  of  plea,  specially  de- 
nying the  fact,  and  which  having  been  omitted 
here,  would  consequently  lead  to  a  judgment 
of  partition  in  favor  of  a  party  who  has  shown 
only  an  estate  in  remainder  to  take  effect  after 
two  lives,  and  therefore  no  present  right  of 
possession.  But  it  appears  that  the  same  de- 
fense is  available  under  the  plea  of  non  tenent 
insimul,  which  has  been  put  in,  as  is  satisfac- 
torily shown  upon  reason  and  authority  by 
Chancellor  Jones,  in  Clapp  v.  Bromagham,  9 
€ow.,  561,  573. 

As  the  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  the  defend- 
ants are  entitled  to  judgment. 

Partition— Who  entitled  to  institute  proceedings- 
Pleading.  Changed  by  code— 7  Lans.,  196;  4  Hun,  199. 

Commented  on— 52  How.  Pr.,  65. 

Di8tinguished-15  N.  Y..  622. 

Explained— 15  N.  Y.,  628. 

Cited  in— 59  N.  Y.,430;  66  N.  Y.,  39  ;  6  T.  &C..434; 
11  How.  Pr..  491;  45  How.  Pr.,  370 ;  52  How.  Pr.,  64. 

Possession  presumed  to  follow  title.  Cited  in — 46  N. 
T.,  186 ;  Deady,  365 ;  22  Mich.,  65. 


371*]        *  WATSON  v.  DAVIS. 

It  is  the  duty  of  a  justice  to  render  judgment  and 
enter  the  same  in  his  docket  within  four  days  after 
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the  cause  is  submitted  to  him  for  final  decision.  A 
Judgment  rendered  after  the  four  days,  is  errone- 
ous, and  will  be  reversed. 

Citations— 2  R.  8..  247,  sec.  124;  1  Burr.,  447;  6  Wend., 
486;  1  East,  72. 

ERROR  from  the  Chemung  C.  P.  Davis  sued 
Watson  before  a  justice  and.  after  issue 
joined,  the  parties  proceeded  to  trial.  The  de- 
fendant produced  his  books  as  evidence  on  the 
trial.  The  justice  in  his  return  states  that  "the 
testimony  here  closed  and  the  cause  was  sub- 
mitted to  me.  I  took  four  days  to  make  my 
decision,  and  during  the  four  days  Watson 
took  his  books  of  account  from  my  office, 
promising  to  return  them  within  the  time  stated 
above.  And  I  further  certify  that  late  on  the 
fourth  day  I  went  into  my  office  to  enter  the 
said  judgment,  but  the  books  of  account  were 
not  returned,  and  in  consequence  of  Mr.  Wat- 
son's absence  (who  was  at  the  time  attending 
the  funeral  of  his  father-in  law),  could  not  ob- 
tain the  above  evidence  so  as  to  arrive  at  the 
balance  in  dollars  and  cents  ;  but  publicly  de- 
clared the  principle  upon  which  I  made  up 
judgment,  and  as  soon  after  as  I  could  obtain 
said  evidence,  made  the  entry  in  my  docket, 
which  was  before  entered  as  far  as  could  be, 
until  the  necessary  evidence  was  obtained." 
Judgment  was  entered  for  the  plaintiff  for 
$11.79  besides  costs.  Watson  brought  a  certio- 
rari  to  the  C.  P.,  where  the  judgment  was  af 
firmed  ;  and  he  now  brings  error. 

Mr.  J.  Dunn,  for  plaintiff  in  error. 

Mr.  T.  North,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  was  the  duty 
of  the  justice,  to  render  judgment  and  enter 
the  same  in  his  docket,  within  four  days  after 
the  cause  was  submitted  to  him  for  final  decis- 
ion. 2  R.  S.,  247,  sec.  124.  How  much  time 
elapsed  after  the  trial  before  the  judgment  was 
rendered  does  not  appear.  It  is  however  ad- 
mitted by  the  counsel,  and  apparent  from  the 
*return,  that  the  judgment  was  neither  f*3  7  2 
entered,  nor  was  the  amount  of  it  settled  in  the 
mind  of  the  justice,  until  after  the  four  days 
had  elapsed.  The  action  was,  I  think,  discon- 
tinued, and  the  power  of  the  justice  at  an  end. 
Courts  of  special  and  limited  jurisdiction  must 
pursue  their  authority  stiictly,  or  their  acts 
will  be  either  erroneous  or  void.  It  is  upon 
this  principle  that  it  has  been  so  often  held, 
that  an  irregular  or  unauthorized  adjournment, 
or  the  neglect  of  the  justice  to  open  his  court 
at  the  proper  time,  will  amount  to  a  discontin- 
uance of  the  action.  These  rules  are  too  well 
settled  to  require  any  reference  to  cases. 

The  justice  does  not  impute  any  intentional 
wrong  to  the  defendant  in  not  returning  his 
account  books  within  the  four  days.  But  if  he 
had,  I  do  not  see  how  that  could  alter  the  case. 
If  the  defendant  intended  to  act  improperly,  it 
was  a  wrong  which  the  justice  could  not  re- 
dress by  rendering  judgment  after  his  juris- 
diction over  the  parties  was  at  an  end. 

A  statute,  in  relation  to  the  time  within 
which  an  act  is  to  be  done  by  a  public  officer, 
is  sometimes  considered  as  merely  directory, 
and  the  thing  may  be  done  at  another  day. 
But  these  are  cases  where  the  public  is  con- 
cerned, and  where  there  is  nothing  in  the  nat- 
ure of  the  power  to  be  exercised  by  the  officer; 
or  in  the  manner  of  giving  it,  which  justifies 
the  inference  that  time  was  mentioned  in  the 
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statute  as  a  limitation.  Rexv.  Loxdale,l  Burr., 
447;  People  v.  Allen.  6  Wend.,  486;  Davisonv. 
GUI.  1  East,  72.  In  the  case  at  bar,  although 
there  are  no  negative  words,  the  language  of 
the  statute  is  imperative,  and  I  think  the  Leg- 
islature evidently  intended  to  limit  the  time 
within  which  the  justice  should  make  this  de- 
cision. The  section  contains  an  addition  to  the 
old  law.  The  justice  must  not  only  render 
judgment,  but  he  must  enter  the  same  in  his 
docket  within  the  four  days.  Nothing  was  to 
be  left  in  doubt;  but  the  rights  of  the  parties 
were  to  be  unalterably  settled  within  the  pre 
scribed  period.  A  limitation  of  the  time  dur 
ing  which  the  cause  might  be  held  under  ad- 
visement, was  not  only  proper  in  itself,  but 
was  important  in  reference  to  the  remedy  by 
certiorari  or  appeal.  Without  such  a  limita- 
tion, the  parties  might  often  fail  to  ascertain 
;-J73*J  that  the  cause  had  *been  decided  until 
the  time  had  elapsed  for  commencing  proceed- 
ings by  way  of  review.  We  cannot  depart 
from  the  statute  without  making  a  dangerous 
precedent. 
Judgment  reversed. 

Distinjruished-e  Hill.  41 ;  41  Barb.,  557. 

Bxplained-5  Hill,  fti. 

Cited  in-3  Denio,  72 :  44  N.  Y.,  379.  435 ;  41  Barb.. 
99 :  18  How.  Pr..  407 :  29  How.  Pr.,  2«2 :  4t  How.  Pr., 
88, 38:  «  Bos..  a5 :  4  E.  D.  S.,  279 ;  1  Hilt..  301 ;  1  Daly. 
487 ;  3  Daly.  451,  452 ;  63  Mo.,  347 ;  23  Ohio  St.,  582 ;  45 
Am.  Dec.,  448. 


WHITING  t>.  DUDLEY. 

Action  of  Trespass — Justification — Jurisdiction 
of  Justice. 

Where,  in  an  action  of  trespass  quart  clawwm 
frtyU,  prosecuted  in  a  justice's  court,the  defendant 
just itii •-  himself  on  the  ground  that  the  locu*  in  quo 
is  a  public  highway,  the  justice  is  deprived  of  juris- 
diction, and  it  is  his  duty  to  dismiss  the  cause  ;  if  he 
proceed  to  try  the  question  of  the  existence  of  a 
highway,  and  render  Judg-inent.sueh  judgment  will 
be  reversed. 

atations— 1  R.  S.,  517,  3d  ed.;  7  Wend.,  291.  299;  2 
R.  S..  158.  we.  4.  sub.  2.  2d  ed.:  168.  sees.  59,  «3 :  509, 
s-e.  ,' ;  -,'  Mass.,  97  ;  15  Johns.,  339,  491.  492  ;  1  Johns.. 
146 ;  6  Wend.,  464,  465. 

ERROR  from  the  Steuben  C.  P.  Whiting 
sued  Dudley  in  a  justice's  court,  for  tres- 
pass qitare  clauxum  fregit.  The  suit  was  com- 
menced Aug.  19,  1834,  and  the  plaintiff  de- 
clared laying  the  trespass  Aug.  28,  1828,  with 
a  coniinuando.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  that  on  the  trial 
lie  would  prove  that  the  locus  in  quo  was  and 
remained  a  public  highway,  and  that  the  acts 
alleged  as  trespasses  were  done  in  the  removal 
of  obstructions  and  in  the  repair  of  the  high- 
way. On  the  trial  the  plaintiff  proved  that  (be 


duced  by  the  plaintiff,  and  read  in  evidence, 
although  objected  to  by  the  defendant  on  ac- 
count of  the  informality  of  the  record,  and  the 
uncertainty  of  the  description  of  the  new  road. 
The  defendant  offered  to  prove  that  the  new 
road  was  laid  through  improved  lands  without 
the  consent  *of  the  owners  of  the  land  [*374 
over  which  it  passed,  and  without  the  certifi- 
cate of  freeholders,  that  notice  had  not  been 
given  of  the  laying  out  of  the  road,  and  gen- 
erally that  none  of  the  necessary  steps  to  the 
lawful  laying  out  of  a  road  had  been  taken. 
The  justice  ruled  that  the  record  for  the  pur- 
poses of  this  suit  was  conclusive,  and  that  no 
evidence  to  affect  the  legality  of  the  road  could 
be  received,  and  therefore  rejected  the  offered 
testimony.  The  defendant  then  offered  to 
prove  that  the  old  road  had  been  used  for  20 
years  before  the  alteration  and  laying  out  of 
the  new  road;  which  evidence  was  also  reject- 
ed. The  defendant  called  a  witness  who  tes- 
tified that  the  fences  were  thrown  down  by  his 
direction  as  a  pathmaster.  The  plaintiff  with- 
drew all  claim  for  damages  for  trespasses  com- 
mitted previous  to  the  laying  out  of  the  new 
road.  The  jury  found  a  verdict  for  the  plaint- 
iff, on  which  the  justice  rendered  judgment. 
The  defendant  sued  out  a  certiorari,  and  the 
Jefferson  C.P.  reversed  the  justice's  judgment. 
Whereupon  the  plaintiff  removed  the  record 
into  this  court  by  writ  of  error.  The  cause 
was  submitted  on  written  arguments. 

Mr.  Z.  A.  LeLand.  for  plaintiff  in  error. 

Mr.  D.  Rumsey,  Jr.,  for  defendant  in  er- 
ror. 

By  the  Court.  Cowen,  J.  It  is  truly  said 
by  the  plaintiff's  counsel,  that  he  proved  an 
exclusive  possession  in  himself;  and  having 
shown  the  trespass  in  pulling  down  the  fences 
of  his  inclosure,  he  had,  if  he  had  stopped 
there,  made  out  the  full  requisites  of  a  recovery 
before  the  justice.  But  he  admitted  a  right  in 
the  defendant  to  tear  down  the  fence,  which 
did  away  the  effect  of  his  inclosure,  and  then 
he  sought  to  maintain  his  action  by  showing  a 
change  of  the  highway. 

It  is  objected  that  the  defendant  could  not, 
before  the  justice,  be  legally  received  to  justify 
his  acts  on  the  ground  that  the  locus  in  quo  was 
a  public  highway,  this  being  the  establishment 
of  a  title  to  real  estate,  or  at  any  rate  raising  a 
question  in  some  measure  affecting  the  title  to 
that  sort  of  *property;  and  that,  there-  [*iJ75 
fore,  it  was  without  the  jurisdiction  of  the  jus- 
tice. If  the  objection  be  sound,  it  strikes 
equally  at  the  plaintiff's  own  evidence,  the 
great  body  of  which  respected  an  alteration  in 
the  Dudley  highway,  which  gave  to  him  the 
absolute  and  unqualified  right  of  possession 
and  ownership,  as  a  consequence  of  devesting 


defendant  had  repeatedly  torn  down  his  fences  the  public  right,  and  the  oral  agreement  with 
erected  on  that  part  of  his  farm  over  which  a  I  the  Commissioners.  The  offer  by  the  defend- 
public  highway  formerly  passed;  that,  Nov.  ant  was  but  to  destroy  the  legal  force  of  that 

*    evidence  of  title  on  which  the  plaintiff  relied. 
It  is  very  difficult  to  separate  the  trial  of  a 
right  of  public  way  from  that  of  a  right  to 
land.     A  summary  mode  of  witling  the  ques- 
tion of  encroachment  !>>  an  adjudication  of  the 


12.  1843,  the  Commissioners  of  Highways  of 
the  Town  of  Bath,  in  which  town  the  premises 
are  situated,  made  an  alteration  of  the  route  of 
the  road,  laying  it  over  other  land  of  the  plaint- 
iff, and  agreed  with  him  that  he  might  take 


the  lund  over  which  the  old  road  passed  in  lieu  I  Commissioners  or  the  finding  of  a  jury,  is  pro- 
am  sustained  by  him  in  the  open-    vided  by  statute.  1  U.  S  .517.  2«l  «!..  and  pen- 


of  the  damages  i 
ing  of  the  new 


open- 
road.     The    CnrnmitwionerH 


caused  a  record  of  their  doingt  to  l>e  made  in 
the  town  clerk's  office,  which  record  was  pro- 
WBND.  18.  N.  Y.  R.,  18. 


allies  Imposed  for  breach  of  consequent  orders 
to  remove  obstructions  are  recoverable,  inde- 
pendent of  the  question  of  title.  Sec  W«t  v. 
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Yovngg,  7  Wend.,  291,  299.  But  an  action  of 
trespass  between  party  and  party,  or  any  other 
action  involving  an  inquiry  as  to  the  existence 
or  extent  of  a  highway  through  the  party's 
land,  respects  the  nature  of  his  title,  as  wheth- 
er it  be  absolute  or  qualified.  The  statute  is, 
that  a  justice  cannot  try  a  cause  where  the  title 
to  lands  shall  in  any  wise  come  in  question;  and 
if  this  appear  on  the  plaintiff's  own  showing 
and  be  disputed,  the  justice  shall  dismiss  the 
cause.  2  R.  S.,  158,  sec.  4,  sub.  2;  Id.,  168, 
sees.  59,  63,  2d  ed.  What  is  a  title  to  land? 
"No  title,"  says  Blackstone,  "is  completely 
good  unless  the  right  of  possession  be  joined 
with  the  right  of  property. "  The  owner  of  the 
land  over  which  the  highway  runs  is  seised  of 
the  soil,  but  the  defense  denies  his  absolute 
right.  It  questions  his  complete  title,  and 
seeks  to  qualify  it.  In  one  case  it  was  held  to 
be  an  incumbrance  on  the  land  within  a  cove- 
nant against  incumbrances.  Kellogg  v.  Inger- 
soll,  2  Mass.,  97.  A  doubt  may  be  cast  on  that 
case  by  a  remark  of  Spencer,  J. ,  in  Whitbeck 
v.  Cook,  15  Johns.,  491,  492;  but  can  it  be  said 
a  man's  title  is  unqualified  where  he  is  right- 
fully shut  out  forever  from  all  beneficial  oc- 
cupation of  his  land?  In  Heaton  v.  Ferris*,  1 
Johns.,  146,  one  plea  of  a  right  to  a  common 
736*]  *highway,  and  another  of  a  right  of 
private  way,  was  held  in  so  many  words  to 
draw  in  question  the  title  to  lands.  Which 
plea  was  it?  The  private  way  was  an  easement 
for  one;  the  common  way  an  easement  for  the 
whole  world.  It  has  been  held  that  the  former 
must  be  pleaded  as  matter  of  title,  in  answer 
to  an  action,  and  that  it  would  oust  the  juris- 
diction of  a  justice.  Striker  v.  Mott.  6  Wend., 
465,  and  see  15  Johns.,  339.  The  Statute  2 
R.  S.,  509,  sec.  2,  2d  ed.,  gives  full  costs  to  the 
plaintiff  in  courts  of  record,  where  a  right  of 
way  or  to  an  easement  in  any  lands  shall  have 
come  in  question.  A  private  way  is  an  incor- 
poreal hereditament.  Is  a  public  way  anything 
less?  In  effect  it  is  much  more,  and  often  in- 
volves questions  more  vexed  and  complicated, 
such  as  usage,  prescription,  dedication,  the 
right  of  navigation,  and  the  power  of  Com- 
missioners to  take  private  property  for  public 
use.  I  never  could  see  why  it  is  not  within 
both  the  words  and  spirit  of  the  statute  with- 
drawing investigations  of  title  from  the  com- 
mon magistrate.  In  Noyesv.  Chapin,  6  Wend., 
464,  Savage.  Ch.  J.,  calls  a  highway  a  public 
interest  in  lands. 

But  it  is  said  that  here  the  title  to  the  high- 
way was  not  drawn  in  question.  Why,  then, 
did  the  plaintiff  give  in  evidence,  and  the  jus- 
tice receive,  the  record  and  the  agreement  with 
the  Commissioners?  Was  it  not  to  show  an  al- 
teration in  the  road?  Nay,  the  plaintiff  con- 
ceded that  the  Dudley  road  was  formerly  a 
highway,  and  withdrew  all  claim  for  trespasses 
committed  there  previous  to  the  alleged  re- 
corded alteration.  All  this  made  not  an  item 
in  proof  of  his  possession.  That  was  complete 
without  it.  If  it  made  anything  towards  a  pos- 
session, it  was  by  way  of  establishing  a  con- 
structive one  on  the  ground  of  title.  This  was 
objectionable;  for  if  necessary,  it  was  title  com- 
ing from  the  plaintiff;  disputed  by  the  defend- 
ant, and  the  cause  should  have  been  dismissed. 
2  R.  S.,  168,  sec.  63,  2d  ed.  If  not  necessary, 
the  evidence  should  have  been  rejected  as  im- 
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j  pertinent,  especially  that  of  the  agreement  witb 
the  Commissioners,  which  was  met  by  a  gen- 
eral objection;  and  was  not  competent  in  any 
view. 

*The  justice  erred;  the  C.   P.  were  [*3 7  7 
right  in  reversing  his  judgment,  and  their  judg- 
ment must  be  affirmed. 
Judgment  of  the  Steuben  C.  P.  affirmed. 

Cited  in— 6  Hill,  45.  343 :  4  Denio  373 ;  34  N.Y.,  455: 
27  Barb.,  217;  43  Barb.,  46;  4  Leg.  Obs.,  20.  267;  »• 
Wis.,  596. 


THE  PEOPLE  T.  WILLIAMS. 

Indictment  against  Two  for  Felony — Separate 
Trial  of  One — the  Other,  not  a  Competent 
Witness. 

On  an  indictment  against  two  for  felony,  and  a 
separate  trial  of  one  of  the  defendants  before  the 
arraignment  of  the  other  on  the  motion  of  the  pros- 
ecutor, the  defendant  not  arraigned  is  not  a  compe- 
tent witness  for  the  other,  notwithstanding  the  stat- 
ute securing  in  such  cases  a  separate  trial. 

Citations— 2  R.  S.,  677,  sec.  53;  702,  sec.  30:  734,  sec. 
9 ;  735.  sec.  20 ;  7  Cow.,  188 ;  10  Johns.,  95 ;  1  Phil.  Ev., 
62. 

A  JOINT  indictment  for  obtaining  money  by 
false  pretenses  having  been  found  against 
the  prisoner  and  one  Phettiplace,  the  district 
attorney  of  Cbenango,  previous  to  the  arraign- 
ment of  Phettiplace,  elected  to  try  Williams 
separately,  and  accordingly  proceeded  to  hi& 
trial;  it  not  appearing  that  any  objection  ta 
such  course  was  made  by  the  prisoner.  After 
the  prosecutor  rested,  Phettiplace  was  called 
as  a  witness  for  the  prisoner,  who  being  ob- 
jected to  by  the  district  attorney  as  incompe- 
tent, was  excluded  by  the  court.  The  prisoner 
having  excepted  to  the  decision,  the  indictment 
and  bill  of  exceptions  were  removed  into  thi& 
court.  The  case  was  submitted  on  written  ar- 
guments. 

Mr.  C.  A.  Thorp,  for  the  prisoner. 

Mr.  J.  Clapp,  District  Atty.  of  Chenango, 
for  the  people. 

By  the  Court,  Nelson,  Ch.  J.  The  compe- 
tency of  the  witness  is  the  only  point  made  in 
the  case 

By  the  Statute  2  R.  S.,  735,  sec.  20,  when 
two  or  more  defendants  shall  be  jointly  indict- 
ed for  felony,  any  one  defendant  requiring  it 
shall  be  tried  separately;  in  other  cases,  de- 
fendants jointly  indicted  shall  be  tried  separate- 
ly or  jointly,  in  the  discretion  of  the  court.  Be- 
fore the  statute,  this  discretion  existed  in  all 
cases  where  the  right  of  peremptory  challenge 
was  out  of  question.  7  Cow.,  188.  The  stat- 
ute *secures  a  right  to  a  defendant  in-  [*378 
dieted  upon  a  charge  of  felony,  that  did  not 
before  exist;  that  is.  a  separate  trial  where  he  is 
not  entitled  to  a  peremptory  challenge;  the 
language  is  purposely  broad,  to  settle  a  doubt 
suggested  of  the  prisoner's  right,  even  where 
the  peremptory  challenge  belonged  to  him.  See 
Note  of  Revisers  to  the  section.  It  belongs  to 
him  where  the  offense  is  capital,  or  is  punisha- 
ble with  imprisonment  in  the  State  Prison  for 
10  years  or  any  longer  term.  2  R.  S.,  734,  sec. 
9.  The  Act  abridges  the  power  of  the  court  in 
cases  where  the  prisoner  insists  upon  a  sep- 
arate trial,  it  must  be  granted,  but  the  power 
before  possessed  to  grant  it  is  not  taken  away- 
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The  court  may  direct  a  separate  trial  as  before, 
without  consulting  him.  The  prisoner  may 
now  ask  it  as  a  right,  and  that  is  all  the  change 
made  in  this  respect. 

In  this  case,  therefore,  even  aside  from  the 
fact  that  there  was  no  objection  to  the  measure, 
none  could  have  been  effectual  if  interposed, 
conceding  the  offense  to  be  a  felony,  as  no 
doubt  it  is  within  the  definition  of  the  statute. 
2  R.  S.,  702,  sec.  80,  and  677,  sec.  53.  If  the 
defendant  was  rightfully  tried  alone,  then  the 
case  of  People  v.  Bill,  10  Johns.,  95,  is  decisive 
against  the  competency  of  his  co-defendant.  1 
Phil.  Ev.,  62. 

Cited  in— 9  N.  Y.,  39 ;  12  Hun,  214 ;  2  T.  &  C.,  160;  1 
Park.,  373. 


HART  ET  AL.  t>.  COLTRAIN. 

Letters  of  Administration  on  Estate  of  Non-resi- 
dent—  Validity  of. 

Letters  of  administration  granted  by  the  judge  of 
probates  of  this  State  (previous  to  the  office  of 
judge  of  probates  being:  abolished),  upon  the  estate 
of  a  person  not  an  inhabitant  of  this  State,  and  who 
did  not  die  within  this  State,  are  Rood  and  valid,  al- 
thouKh  the  deceased  left  no  personal  assets  within 
this  State,  he  being  however,  at  the  time  of  his  death, 
seised  of  real  estate  situate  here. 

Citations-4  Johns.,  549 :  Hook.,  408 ;  1  R.  L.,  444, 
sees.  1,  3,  15;  14  Johns.,  428 ;  2  R.  S.,  73 :  sees.  23,  24 ; 
8 tot.,  sess.  of  1823.  p.  62,  sees.  1,  2;  Sess.  of  1824,  p. 
322,  ch.  261 ;  3  Mass.,  514. 


was  an  action  of  ejectment,  tried  at  the 
JL  Cayuga  Circuit  in  Oct.,  1835,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  plaintiffs  are  the  heirs  at  law  of  Jacob 
Hart,  of  Wilkesbarre,  in  the  State  of  Pa.,  who 
died  seised  of  the  premises  in  the  year  1811. 
379*]The  defendant  made  title  *tothe  prem- 
ises under  a  sale  thereof  by  virtue  of  an  order 
of  the  judge  of  the  Court  of  Probates  of  this 
State,  made  Aug.  4,  1814,  on  the  petition  of 
one  David  Ogden,  to  whom  letters  of  adminis- 
tration on  the  estate  of  Jacob  Hart  had  been 
granted  by  the  judge  of  the  Court  of  Probates 
in  the  preceding  month  of  March.  This  title 
the  plaintiffs  attempted  to  impeach,  by  calling 
in  question  the  jurisdiction  of  the  judge  of 
probates  to  grant  administration.  The  facts 
were  as  follows:  Feb.  18, 1814,  Ogden  present- 
ed a  petition  to  the  judge  of  probates,  stating, 
among  other  things,  that  Jacob  Hart,  late  of 
Pa.,  died  intestate,  without  this  State;  "that 
the  said  Jacob  Hart  at  the  time  of  his  death  left 
no  personal  property  within  this  State,"  but 
left  certain  real  estate  therein ;  that  the  petition- 
er was  a  creditor  of  Hart,  and  praying  letters 
of  administration.  Mar.  22,  1814,  letters  were 
granted.  On  the  next  day  (Mar.  23)  the  ad 
ministrator  filed  an  in  ventory, stating  that  there 
was  no  personal  estate;  and  also  presented  a 
petition  to  the  judge  of  probates  for  the  sale  of 
the  real  estate,  for  the  payment  of  debt*.  On 
the  same  day  the  judge  made  an  order  that  all 
persons  interested  in  the  estate  should  show 
cause,  etc.;  and  Aug.  4,  1814.  be  made  an  or- 
der for  the  sale.  Nov.  8  following,  the  -prem- 
ises in  question  were,  in  pursuance  of  the  or- 
der, sold  and  conveyed  to  the  defendant  by  the 
administrator. 

The  defendant  objected  to  the  evidence  of- 
fered by  the  plaintiffs  to  show  that  the  judge 
WKND.  19. 


had  no  jurisdiction,  but  the  objection  was 
overruled.  The  circuit  judge  charged  the  jury, 
that  the  defendant  had  failed  in  establishing  a 
title,  and  the  plaintiffs  were  entitled  to  a  ver- 
dict. The  jury  found  for  the  plaintiffs.  A  mo- 
tion is  now  made  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  B.  Davis  Noxon.  for  plaiutiffs. 

By  the  Court,  Bronson,  J.  The  jurisdic- 
tion of  the  late  Court  of  Probates,  although  it 
has  several  times  come  under  consideration, 
seems  never  to  have  been  very  accurately  de- 
fined; *Goodrich  v.  Pendleton,  4  Johns.  [*38O 
Ch.,  549;  Vanderheyden  v.  Reid,  Hopk.,  408; 
and  it  will  not  be  necessary  to  go  much  at 
large  into  the  question  on  the  present  occasion. 
The  plaintiffs  go  back  of  the  petition  and  pro- 
ceedings for  the  sale  of  the  real  estate,  and  at- 
tack the  letters  of  administration.  In  England, 
if  the  Bishop  or  inferior  judge  grant  probate 
or  administration  when  it  does  not  belong  to 
him,  the  proceeding  is  void;  but  if  granted  by 
the  Metropolitan  when  it  does  not  belong  to 
him,  it  is  only  voidable,  and  is  of  force  until 
reversed.  The  late  Court  of  Probates  exer- 
cised appellate  jurisdiction  over  the  surrogates 
and  was  for  some  purposes  a  court  of  general 
jurisdiction.  But  without  stopping  to  inquire 
whether  the  grant  of  administration  by  the 
judge  of  that  court  can  be  questioned  in  a  col- 
lateral proceeding,  I  think  the  plaintiffs  have 
not  succeeded  in  impeaching  the  jurisdiction 
of  the  court.  It  is  said  that  it  appeared  affirm- 
atively by  the  petition  for  administration,  that 
there  was  no  personal  property  of  Hart  within 
this  State.  The  allegation  in  the  petition  was 
that  Hart,  "at  the  time  of  his  death,  left  no 
personal  property  within  this  State."  He  died 
in  1811,  and  there  may  have  been  assets  in 
1814,  when  administration  was  granted.  It 
must  be  admitted,  however,  that  the  inventory 
filed  the  next  day  after  the  letters  were  issued, 
furnishes  very  strong  evidence  that  there  were 
no  assets  at  the  time  administration  was  gran  ted ; 
and  I  shall  assume  the  existence  of  that  fact 
in  the  further  examination  of  the  case. 

As  Hart  was  not  an  inhabitant  of  this  State 
at  the  time  of  his  death,  none  of  the  surrogates 
had  jurisdiction;  and  if  administration  could 
be  granted  at  all,  it  is  not  denied  that  the 
judge  of  the  Court  of  Probates  was  the  proper 
officer.  1  R.  L.,  444,  sees.  1,  8,  15;  Wetton  v. 
Wetton,  14  Johns.,  428.  These  proceedings 
were  bad  while  the  Act  of  1813  was  in  force, 
and  under  that  Act,  I  think,  the  jurisdiction  of 
the  proper  officer  to  take  the  proof  of  wills  aud 
grant  administration  did  not,  in  any  case,  turn 
ou  the  question  of  assets.  The  first  section  de- 
clared the  general  jurisdiction  of  the  judge  of 
the  Court  of  Probates.  The  15th  section  pro- 
vided "that  in  all  cases  of  persons  dying  out 
of  this  Suite.  *or  of  persons  dying  [*ilH  1 
within  this  State,  not  inhabitant*  of  this  State, 
their  wills  may  be  proved  t>efore.  and  admin- 
istrations of  their  personal  rotate*,  when  nee- 
esMtry,  be  granted  by  the  judge  of  the  Court 
of  Probates."  The  jurisdiction  of  the  officer 
depended  on  the  fact  that  the  person  died  out  of 
this  State,  or  died  within  it  not  being  an  in- 
habitant; and  not  on  the  question  whether  the 
deceased  left  assets  within  the  State.  The 
surrogates  of  the  several  counties  had  a  more 
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limited  jurisdiction  in  relation  to  the  proof 
of  wills  and  the  grant  of  administration;  but 
their  powers  did  not  depend  on  the  question  of 
assets,  but  on  the  fact  that  the  deceased  per- 
son, at  or  immediately  previous  to  his  death, 
was  an  inhabitant  of  "the  same  county  with  the 
surrogate.  Sec.  3.  Under  the  present  law,  the 
question  of  assets  may  in  some  cases  go  to  the 
jurisdiction  of  the  officer.  2  R.  S.,  73,  sees. 
23,  24.  But  in  granting  letters  testamentary 
and  of  administration  under  the  Act  of  1813 
and  the  prior  statutes,  it  never  was,  I  believe, 
the  practice  of  our  courts  to  make  any  inquiry 
concerning  the  personal  estate  of  the  deceased, 
except  for  the  single  purpose  of  regulating  the 
amount  of  bail  in  cases  of  intestacy. 

The  construction  I  have  given  to  the  Act  of 
1813,  derives  some  force  from  subsequent  leg- 
islation. By  the  Act  of  1823  the  Court  of  Pro- 
bates was  abolished,  and  the  powers  of  that 
court  under  the  15th  section  of  the  Act  of 
1813,  in  relation  to  persons  dying  out  of  this 
State,  or  within  it,  not  being  inhabitants  there- 
of, were  devolved  on  the  surrogates;  but  it 
was  with  this  qualification,  that  the  probate  of 
wills  and  grant  of  administration  belonged  to 
the  surrogate  of  the  county  wherein  the  per- 
sonal property  of  the  deceased,  or  any  part 
thereof,  might  be  at  the  time  of  his  death. 
Stat.,  sess.  1823,  p.  62,  sees.  1,  2.  This  quali- 
fication was,  undoubtedly,  introduced  for  the 
single  purpose  of  determining  what  particular 
surrogate  should  have  jurisdiction;  but  it  was 
soon  found  that  it  had  a  more  important  in- 
fluence— that  the  whole  jurisdiction  of  the 
Court  of  Probates  had  not  been  transferred; 
and  an  Act  was  passed  the  next  year,  provid- 
ing "that  in  all  cases  of  persons  dying  without 
this  State,  not  being  inhabitants  thereof,  and 
without  leaving  any  goods  or  chattels  within 
382*]  *this  State,  letters  of  administration 
may  be  granted  by  the  surrogate  of  any  coun- 
ty in  this  State,  in  the  manner  and  according 
to  the  powers  heretofore  used  and  exercised 
by  the  judge  of  the  Court  of  Probates."  Stat., 
sess.  1824.  p.  322,  ch.  261.  It  would  be  diffi- 
cult to  frame  a  more  explicit  recognition  of 
the  power  of  the  Court  of  Probates  to  grant 
administration  without  reference  to  the  ques- 
tion of  assets,  than  is  contained  in  this  stat- 
ute. 

It  is  said  that  administration  is  only  granted 
for  the  purpose  of  reaching  the  goods,  chattels 
and  credits  of  the  intestate.  If  the  remark 
were  well  founded,  it  would  only  prove  the 
letters  useless — not  that  they  are  void  for  the 
want  of  jurisdiction.  But  although  the  letters 
are  granted  with  a  primary  reference  to  the 
personal  assets,  and  do  not  per  se  confer  any 
authority  on  the  administrator  over  the  lands 
of  the  deceased,  yet  when  the  personalty  proves 
insufficient  for  the  payment  of  debts,  the  ad- 
ministrator may  have  an  order  for  the  sale  of 

e  real  estate.  Under  the  Act  of  1813,  al- 
•igh  it  should  appear  affirmatively  that  there 

'  10  persona]  estate,  I  think  the  judge  or 
xte  might  grant  administration  with  a 

Hir^rt*  ew  to  tae  8a'e  of  tne  real  e8(ate  of  the 
*l  If  he  could  not,  there  would  then 
U2;  1y  for  a  creditor  in  a  case  where  the 

oe  no  ne*.  ,sided  out  of  the  State,  although 
an  abundance  of  real  property 
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case  of  Goodwin  v.  Jones,  3  Mass.,  514,  will  be 
found  to  have  an  important  bearing  upon  this 
question.  Whether  under  the  existing  law  a 
case  may  not  happen  in  which  there  will  be 
no  power  to  grant  adn-inistration,  although 
there  may  be  creditors  and  real  property  of  the 
deceased  within  this  State,  is  a  question  which 
need  not  now  be  considered.  2  R.  S.,  73  sees 
23,  24. 

New  trial  granted. 

Same  case— 24  Wend.,  14. 
Cited  in— 10  How.  Pr.,  536. 


*ROGERS  9.  JACKSON.     [*383 

Presentment  and  Protest — Certificate  of  Notary, 
of  Service — Defects  in. 

The  certificate  of  a  notary  of  the  service  of  no- 
tice of  presentment  and  protest,  is  defective  unless 
it  specify  the  postolfice  nearest  to  the  reputed 
place  of  residence  of  the  party  to'whoin  the  notice 
is  Riven  :  it  is  not  enough  that  it  is  stated  that  the 
notice  was  put  into  the  postofflce  at  the  place  of 
presentment  of  the  note,  directed  to  the  party  at  a 
particular  place,  the  reputed  place  of  his  residence. 

Citation— Stat.  April,  23, 1835,  p.  152,  sec.  1. 

"DROMISSORY  note  and  notary's  certificate 
JL  of  demand  and  notice.  This  was  a  motion 
to  set  aside  a  report  of  ref ei  ees.  The  action 
was  (ifisumpsit  against  the  defendant  as  the  sec- 
ond indorser  of  a  promissory  note,  dated  at 
"  Paterson  Landing,"  and  payable  "at  the 
Bank  of  New  York."  The  making  and  in- 
dorsement of  the  note  was  proved  by  parol 
evidence,  and  the  plaintiff  then  introduced  a 
notary's  certificate1  stating  a  demand  and  pro- 
test for  non-payment,  and  then  proceeding  as 
follows:  "and  I  did  on  the  same  day,  put  into 
the  postoffice  in  the  City  of  New  York,  a  no- 
tice of  the  said  protest,  directed  to  James  and 
John  P.  Jackson  Endorsers  of  the  said  note), 
at  Paterson  Landing,  New  Jersey,  the  reputed 
place  of  residence  of  the  said  James  and  John 
P.  Jackson."  After  further  evidence  relating 
to  other  matters,  the  cause  was  summed  up  to 
the  referees  by  the  counsel  on  both  sides.  In 
such  summing  up  the  counsel  for  the  defend- 
ant objected  and  contended  that  the  certificate 
of  the  notary  was  defective  in  omitting  to  state 
"the  postoffice  *nearest  to  the  reputed  [*384 
place  of  residence  of  the  defendant,"  and  that, 
therefore,  the  defendant  was  entitled  to  a  re- 
port in  his  favor.  The  referees,  notwithstand- 
ing such  objection,  reported  in  favor  of  the 
plaintiff,  and  a  motion  was  now  made  to  set 
aside  the  report. 

1.— The  statute  on  this  subject  is  as  follows :  "  In 
all  actions  at  law  the  certificate  of  a  notary,  under 
his  hand  and  seal  of  office,  of  the  presentment  by 
him  of  any  promissory  note  or  bill  of  exchange  for 
acceptance  or  payment,  and  of  any  protest  of  such 
bill  or  note  for  non-acceptance  or  non-payment 
and  of  the  service  of  notice  thereof  on  any  or  all  of 
the  parties  to  such  bill  of  exchange  or  promissory 
note,  and  specifying  the  mode  of  giving  such  no- 
tice, and  the  reputed  place  oTf  residence  of  the  party 
to  whqm  the  same  waa  given,  and  the  postoffice 
nearest  thereto,  shall  be  presumptive  evidence  of 
the  facts  contained  in  such  certificate;  but  this  sec- 
tion shall  not  apply  to  any  case  in  which  the  de- 
fendant shall  annex  to  his  plea  an  affidavit  denying 
the  fact  of  having  received  notice  of  non-accept- 
ance or  of  non-payment  of  such  note  or  bill."  Stat., 
sess.  of  1833,  p.  395,  sec.  8. 
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Mr.  D.  Graham,  Jr.,  for  the  defendant, 
insisted  that  the  statute  allowing  the  notary's 
certificate  as  evidence,  being  an  innovation 
upon  the  common  law  rules  of  evidence,  its 
requirements  should  have  been  strictly  com- 
plied with,  and  such  was  the  uniform  course 
of  decisions.  In  support  of  this  proposition  he 
cited,  20  Johns.,  361;  2  Wend.,  555;  7/d.,364, 
and  5  Id.,  136. 

Mr.  J.  L.  Wendell,  for  the  plaintiff,  in- 
sisted, that  the  object  of  the  statute  was  not 
to  establish  a  new  rule  of  evidence,  but  merely 
a  new  mode  of  proving  the  notice,  as  was  held 
in  7  La.,  7,  and  8  Id.,  170,  in  adjudications 
upon  a  similar  statute.  There  was  no  defect 
in  the  certificate:  it  showed  the  demand,  the 
protest,  the  mode  of  giving  the  notice,  and  the 
reputed  place  of  residence  of  the  defendant. 
These  facts  were  all  that  were  necessary  at 
common  law  to  entitle  the  plaintiff  to  recover. 
That  it  is  not  necessary  that  all  the  circum- 
stances mentioned  in  the  statute  should  in  all 
cases  be  stated  in  the  certificate  is  manifest 
from  the  consideration,  that  if  the  notice  had 
been  personally  served  upon  the  defendant,  it 
could  not  have  been  pretended  that  the  certifi- 
cate would  have  been  defective  for  not  stating 
the  reputed  place  of  residence  of  the  defend- 
ant, and  the  postofflce  nearest  thereto.  Besides, 
the  defendant  was  too  late  in  his  objection. 
The  note  had  been  received  and  read  in  evi- 
dence, 14  Wend.,  243,  and  other  evidence  was 
given  before  the  objection  was  raised. 

By  the  Court,  Cowen,  J.  The  certificate  is 
clearly  defective,  nor  is  it  aided  by  the  Statute 
of  Apr.  23.  1835.  p.  152,  sec.  1,  dispensing  with 
the  necessity  of  sending  and  certifying  notice 
to  any  particularpost-office,  unless  the  iudorser 
direct  where.  That  statute  was  passed  long 
385*]  after  this  *notice  was  served;  and,  be- 
sides, the  statute  expressly  excepts  notes  dated 
anterior  to  its  passage.  The  note  in  this  case 
bears  date  in  1832. 

The  only  question,  therefore,  is,  whether 
the  objection  was  taken  in  season.  I  think  it 
was.  Had  the  objection  been  preliminary,  in 
other  words,  addressed  to  the  competency  of 
the  certificate,  as  upon  some  point  of  form  in 
its  execution,  the  objection  should  have  been 
to  the  reading  of  it;  but  not  so  where  the  cer- 
tificate itself  is  insufficient  to  make  out  due  no- 
tice. It  comes  in  place  of  the  notary's  personal 
oath  or  deposition.  If  he  were  on  the  stand, 
but  incompetent,  a&  through  interest,  you  must 
object  before  summing  up;  but  if,  being  sworn, 
he  fails  to  prove  notice,  that  is  the  very  place 
to  object.  Bo  if  his  deposition  be  presented, 
but  informally  taken,  you  must  point  out  the 
defect,  or  the  court  may,  after  the  testimony 
is  closed,  disregard  the  objection.  But  if  the 
deposition  come  short,  either  by  itself,  or  in 
connection  with  the  other  proof  in  the  case, 
of  establishing  notice,  you  go  to  the  jury.  It  is 
true  that,  in  either  case,  you  may  raise  the  ob- 
jection by  motion  for  a  nonsuit,  or  to  stop  the 
cause,  if  before  referees;  but  you  are  not  bound 
to  this  courne.  You  may  insist  on  the  defect 
by  way  of  summing  up  after  all  the  testimony 
shall  have  been  given  on  both  sides. 

Nothing  is  clearer,  than  that  where  proofs 
by  certificate  and  the  like  are  by  statute  sub- 
stituted for  common  law  evidence,  all  the  forms 
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directed  by  the  statute,  whether  preliminary 
or  substantial,  must  be  strictly  complied  with. 

Motion  granted. 

Cited  in-3  N.  Y..  445 ;  50  N.  Y.,  42 ;  40  Super.,  198 


•COOPER  t>.  KANE.        [*38O 

Contract  for  Excavation  of  Lots  —  Excavator 
Entitled  to  Sand,  etc.  —  Removed  —  Custom. 

Where  a  contract  for  the  excavation  of  lota  1n  a 
city  so  as  to  make  them  conform  to  a  general  pro- 
file or  plan  of  the  corporation,  is  silent  as  to  the 
person  to  whom  shall  belong  the  sand  or  other  ma- 
terial taken  from  the  Igte  ;  and  a  custom  exist  long 
established  and  well  known,  that  the  sand,  earth  or 
other  material  removed  in  making  the  excavation 
belongs  to  the  excavator  and  not  to  the  owner  of 
the  lots,  the  custom  may  be  shown  as  evidence  of 
the  contract  of  the  parties. 

Citations-2  Stark.  Ev.,  258,  259*  1  Phil.  Ev..  420." 
421  ;  6  East,  519  ;  6  T.  U.  ,  14,  398. 


was  an  action  of  replevin,  tried  at  the 
-  Albany  Circuit  in  Oct.,  1835,  before  the 
Hon.  Hiram  Denio,  then  one  of  the  Circuit 
Judges. 

The  action  was  in  the  detinet  for  detaining  a 
quantity  of  sand  taken  from  a  lot  in  the  City 
of  Albany  belonging  to  the  plaintiff,  which 
the  defendant  had  excavated  under  a  contract 
with  the  plaintiff,  so  as  to  make  the  lot  con- 
form to  a  profile  or  plan  of  the  streets  estab- 
lished by  the  Corporation.  The  contract  was 
in  writing;  the  defendant  was  to  excavate  the  lot 
and  make  the  necessary  embankments  within 
a  limited  time,  for  which  he  was  to  be  paid  by 
the  plaintiff  $180,  when  the  work  was  done. 
The  defendant  completed  the  job  and  was  paid 
the  stipulated  price.  Whilst  engaged  in  the 
work,  the  defendant  placed  a  large  quantity 
of  sand,  which  was  taken  off  of  the  lot  in  or- 
der to  make  it  conform  to  the  required  plan, 
on  an  ad  joining  lot  not  belonging  to  the  plaint- 
iff. and  when  requested  by  the  plaintiff  to  per- 
mit her  to  take  it  away,  he  refused  such  per- 
mission; for  this  detention  the  action  was 
brought.  There  was  no  stipulation  in  the  con- 
tract as  to  whom  the  sand,  taken  from  the  lot 
in  making  the  excavation,  should  belong  after 
it  was  taken  off  the  lot.  The  defendant  then 
offered  to  prove  a  custom  of  the  City  of  Albany 
which  had  existed  for  a  great  number  of  years 
and  was  well  known  and  understood,  that  in 
the  excavation  of  lots,  the  material  excavated 
belonged  to  the  excavator  and  not  to  the  owner 
of  the  lot.  unless  there  was  an  express  reserva- 
tion in  the  contract  to  the  contrary.  The  judge 
rejected  the  testimony,  and  instructed  thejury, 
that  on  the  evidence  adduced  the  plaintiff  WHS 
entitled  to  *their  verdict,  who  accord-  [*.'*H7 
ingly  found  a  verdict  for  the  plaintiff  with  six 
cents  damages,  and  six  cent*  costs,  and  assessed 
the  value  of  the  property  at  $157.  The  defend- 
ant moves  for  a  new  trial.  The  cause  was  sul  - 
mitted  on  written  arguments. 

Mr.  C.  M.  Jenkins,  for  defendant. 

Mr  J.  Holmes,  for  plaintiff. 

By  the  Court.  Nelson.  Ch.  J.  I  am  inclined 
to  the  opinion  that  the  evidence  of  the  ouMom 
in  respect  to  contract*  like  the  one  out  of  which 
this  action  ha*  arisen,  byway  of  explaining  it. 
and  which  was  offered  »>v  the  defendant  for 
that  purpose,  was  admissible.  Il  did  not  go  to 
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vary  any  express  or  necessarily  implied  stipu- 
lations between  the  parties  therein  contained, 
but  rather  to  establish  what  amounted  to  a  com- 
plete performance  agreeably  to  the  presumed 
understanding  of  the  parties. 

Mr.  Starkie  says,  2  Stark.  Ev.,  258.  259: 
"Where  parties  have  not  entered  into  any  ex- 
press and  specific  contract,  a  presumption, 
nevertheless,  arises,  that  they  meant  to  con- 
tract and  to  deal  according  to  the  general  usage, 
practice  and  understanding,  if  any  «uch  exist, 
in  relation  to  the  subject  matter."  The  same 
rule  of  evidence  is  also  recognized  by  Phillips, 
Vol  I.,  420,  421,  and  Ld.  Kenyon  remarked  in 
Whitnell  v.  Qratham,  6  T.  R.,  898,  that  evi- 
dence of  usage  was  admissible  to  expound  a 
private  deed,  as  well  as  the  King's  charter. 
The  right  of  carriers,  dyers,  wharfingers,  etc., 
to  a  lien  on  the  goods  intrusted  to  them  for 
'their  compensation,  is  frequently  established 
by  usage,  independentlv  of  the  contract.  In 
Rushforth  v.  Hadfield,  6  East,  519,  Ld.  Ellen- 
borough  permitted  the  defendants  (common 
carriers)  to  go  into  proof  of  common  usage  to 
detain  the  goods  for  a  general  balance,  on  the 
ground  of  an  implied  agreement  arising  out  of 
it  between  the  parties.  He  observed  that  if 
there  be  a  general  usage  of  trade  to  deal  with 
common  carriers  in  this  way,  all  persons  deal- 
ing in  the  trade  are  supposed  to  contract  with 
388*]  them  upon  the  *footing  of  the  general 
practice,  adopting  the  general  lien  upon  their 
contract.  Lawrence,  J. ,  admitted  that  the  lien 
must  be  by  contract  between  the  parties,  but 
observed  that  usage  of  trade  was  evidence  of 
the  contract,  and  if  so  long  established  as  to 
afford  a  presumption  it  was  commonly  known, 
it  was  fair  to  conclude  the  particular  parties 
contracted  with  reference  to  it.  In  Kirkman 
Shawcross,  6  T.  R.,  14,  the  dyers,  dressers, 
whisters,  printers,  etc.,  of  a  neighborhood,  held 
a  public  meeting  and  entered  into  an  agree- 
ment that  they  would  receive  no  more  goods 
in  the  way  of  their  trade,  except  on  the  con- 
dition that  they  should  have  a  lien  on  them 
for  a  general  balance,  which  was  extensively 
published.  The  court  held  that  any  person 
who  delivered  goods  to  them  after  notice  must 
be  deemed  to  have  assented  to  the  terms  pre- 
scribed; and,  as  we  have  seen,  notice  might  be 
inferred  from  the  general  notoriety  of  the 
terms  thus  published. 

Now,  in  this  case,  there  is  simply  an  agree- 
ment to  excavate  the  earth  in  a  certain  street, 
and  to  make  the  necessary  embankment,  ac- 
cording to  a  map  of  the  Corporation,  for  a  giv- 
en compensation.  Nothing  is  said  about  the 
surplus  earth,  where  it  is  to  belaid,  or  whati; 
to  be  done  with  it.  Would  it  be  a  workman 
like  execution  of  the  contract  to  pile  it  upon 
the  adjacent  bank?  or  may  the  contractor  dis- 
pose of  it  as  he  sees  fit,  and  as  most  conven- 
ient and  profitable  to  himself?  It  appears  to 
me.  the  solution  of  these  questions  may  very 
well  be  referred  to  common  usage  in  such 
cases,  if  any  exist;  and  that  if  it  should  be 
proved  as  said  by  Lawrence,  J.,  "it  is  fair  to 
conclude  the  particular  parties  contracted 
with  reference  to  it."  This  usage  may  often 
have  a  very  important  influence  upon  the 
minds  of  the  parties  as  exemplified  in  this  case: 
for  the  value  of  the  materials. which  the  plaint- 
iff has  recovered,  nearly  equals  the  price  ol 
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the  job.     If  in  fact  the  usage  exists,  and  the 
contract  was  made  in  reference  to  it,  serious 
injustice  must  be  the  result  of  upholding  the 
verdict. 
New  trial  granted. 

Cited  in-4  Hill,  108;  H.  &  D.,  165;  76  N.  Y.,  314  ; 
22  Barb.,  132  ;  52  Barb.,  164 ;  5  BOB.,  246. 


*GIBSON  v.  RENNE  ET  AL.    [*389 

Principal  and  Surely — Discharge  of  Surety — 
Note  in  Part  Payment  of  Existing  Liability. 

A  note  made  by  a  debtor,  his  sureties.'and  a  third 
person,  in  part  payment  of  an  existing  liability,  is 
not  a  sufficient  consideration  to  support  an  agree- 
ment to  give  day  of  payment  for  the  residue  made 
without  the  consent  of  the  sureties ;  and  conse- 
quently, cannot  be  set  up  in  bar  of  the  action  or  in 
discharge  of  the  sureties. 

Citations— 3  Wend.,  66.;  20  Johns.,  76. 

THIS  was  an  action  of  debt,  tried  at  the  Es- 
sex Circuit  in  June,  1833,  before  the  Hon. 
Esek  Cowen,  then  one  of  the  Circuit  Judges. 
The  suit  was  brought  upon  a  bond  executed 
by  Renne  and  two  other  persons  as  his  sure- 
ties, conditioned  to  pay  to  the  plaintiff  such 
sum  as  should  be  found  due  to  him  by  arbi- 
tration or  otherwise  in  reference  to  a  partner- 
ship which  had  existed  between  the  plaintiff 
and  Renne.  There  subsequently  was  a  sub- 
mission of  the  matters  in  controversy  to  arbi- 
trators, who  awarded  that  Renne  should  pay 
to  the  plaintiff  the  sum  of  $970.  The  award 
was  made  Dec.  28,  1829;  by  the  bond  on  which 
the  action  was  brought  the  sum  which  should 
be  found  to  be  paid  by  Renne,  if  any,  was  to 
be  paid  within  30  days  after  the  sum  should 
be  ascertained.  Apr.  10,  1830,  the  defendants 
delivered  to  the  plaintiffs  a  promissory  note 
signed  by  themselves  and  by  one  C.  P.  Ham- 
mond, for  $650,  payable  in  one  year,  which 
the  plaintiff  received  and  agreed  to  apply  on 
the  award.  The  defendants  offered  to  prove 
that  the  above  note  was  procured  and  deliv- 
ered, under  an  agreement  made  in  Apr.,  1830, 
between  the  plaintiff  and  Renne  without  the 
consent  of  the  sureties;  that  the  same  should 
be  procured  and  delivered  to  the  plaintiff  in 
part  payment  of  the  award,  that  the  plaintiff 
should  wait  for  the  residue  of  the  sum  award- 
ed the  term  of  15  months  from  the  time  of  the 
agreement,  and  that  in  the  meantime,  the  sub- 
ject-matter of  the  award  should  be  re  investi- 
gated; that  the  plaintiff  subsequently  refused 
to  re  investigate  the  matter  and  brought  his 
action  before  the  expiration  of  the  15  months. 
The  plaintiff's  counsel  objected  to  the  evidence 
*thus  offered  to  be  given,  and  it  was  [*39O 
rejected  by  the  judge.  The  plaintiff  had  a  ver- 
dict, and  upon  the  ground  of  the  rejection  of 
the  evidence  offered  (and  other  grounds  not 
here  noticed),  the  defendants  asked  for  a  new 
trial. 


NOTE.— 1.  Principal  and  surety— What,  in  general, 
tcW  discharge  surety.  See  Dobbin  v.  Bradley,  17 
Wend.,  422,  notes  cited. 

2.  Payment  of  part  of  debt  due,  not  a  sufficient  con- 
sideration for  promise  of  further  time  on  nalance.  In 
addition  to  the  above  case  of  Gibson  v.  Renne,  see 
Pabodie  v.  King-,  12  Johns.,  426 :  Faircbild  v.  Warren, 
21  How.  Pr.,  187 ;  Parmelee  v.  Thompson.  45  N.  Y., 
58 ;  Reynolds  v.  Ward,  5  Wend.,  502  ;  Bank  of  Am- 
sterdam v.  Blair,  44  Barb.,  641. 
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Mr.  M.  T.  Reynolds,  for  defendants. 
Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  alleged 
agreement  to  wait  15  months  was  not  founded 
on  a  sufficient  consideration.  The  delivery  of 
a  note  or  obligation  of  a  third  person  may 
sometimes'be  set  up  by  way  of  accord  and  sat- 
isfaction, Booth  v.  Smith,  3  Wend.,  66;  Boyd 
v.  Hitchcock,  20  Johns  ,  76;  but  here  the  note 
-of  the  defendants  and  Hammond  was  to  be  re- 
ceived in  part  payment  of  the  award.  It  surely 
can  be  no  better  consideration  than  the  pay- 
ment of  so  much  money  by  the  defendants 
would  have  been;  and  then  how  does  the  ques- 
tion -land?  The  debt  was  due;  the  debtor  says 
to  the  creditor:  you  promised  in  consideration 
that  I  would  discharge  in  part  an  existing  and 
present  duty;  that  you  would  give  further 
time  for  the  satisfaction  of  the  residue.  I  can- 
not understand  how  this  makes  a  good  consid- 
eration for  a  promise.  The  discharge  of  a  le- 
gal obligation  by  the  debtor  to  the  creditor  can- 
not be  such  an  injury  to  the  one,  or  benefit  to 
the  other,  as  will  make  what  the  law  calls  a 
a  sufficient  consideration  for  an  agreement. 

New  trial  denied. 

Cited  in— 25  N.  Y.,  190:  45  N.  Y.,  59,  60:  25  Hun, 
347 :  6  Am.  Rep.,  34 :  28  Barb.,  97 ;  40  Barb.,  514;  67 
Barb..  431 ;  22  How.  Pr.,  423 : 12  Abb.  Pr.,  35  ;  34  N.  J. 
L.,  57. 


391*]  *PRINDLE  v.  ANDERSON. 

.Statute  of  Fraud* — Parol  Lease  for  More  than 
a  Tear,  Void— Effect  of  Entry  and  Payment 
of  Rent — Notice  to  Quit — Proceedings  under 
Landlord  and  Tenant  Act — Unqualified  Ac- 
ceptance of  Rent,  a  Waiver  of  Notice  to  Quit 
— Practice  Power  of  this  Court. 

A  parol  contract  for  the  least  ng  of  land  fora  term 
longer  than  one  year  is  void ;  but  if  the  tenant  en- 
ter and  by  the  terms  of  the  contract  the  rent  is  to 
bf>  paid  at  periods  less  than  a  year,  as  from  month 
to  month,  the  tenancy  will  be  held  to  run  accord- 
ingly. 

A  notice  to  quit  in  such  case  must  be  a  notice  of 
one  month. 

Where  in  such  case  a  landlord  gave  a  notice  to 
quit,  which  expired  May  4.  and  subsequently  re- 
ceived rent  up  to  June  1  following,  and  June  17  In- 
stituted proceedings  under  the  Landlord  and  Ten- 
ant Act.  stating1  tin;  receipt  of  rent  up  to  June  1 
without  alleging  In  hi8  affidavit  that  at  the  time  of  so 
n-ri-lvlng  It.  nu  saved  or  reserved  his  rights  under 
tlii-  notice  to  quit,  it  was  held,  that  the  acceptance 
of  the  rent  was  a  waiver  of  the  notice,  and  that  con- 
sequently the  proceedings  to  remove  the  tenant 
were  premature  and  erroneous. 

The  unqualified  acceptance!  of  rent  after  the  ex- 
piration of  the  notice  to  quit,  is  a  waiver  of  the 
notloe.  When)  there  are  circumstances  creating  a 
doubt  an  to  the  (jw>  <inim<>  it  is  received,  or  as  to  the 
bona  Ikle*  of  the  tenants,  the  question  should  be 
submitted  to  a  jury :  and  It  seems,  that  though  It  is 
not  the  absolute  duty  of  a  judge  to  leave  tht>  ques- 
tion to  a  jury  when- thrre  are  no  qualify  ing  circum- 
stances, yet  that  It  would  not  be  amiss  to  do  so. 

Where,  however,  there  Is  a  general  acceptance  of 
rent  after  a  notloe  to  quit  has  expln>d.  It  would  be 
erroneous  for  a  Ju<lire  on  n  trial  at  Nl*l  I'rttu  to  in- 
struct the  jury  that  there  is  no  evidence  of  waiver : 
and  yet  Iti  reviewing  proceedings  under  tho  land- 
lord nnd  Tenant  Act  on  ctrtiitrari,  this  court  will 
not.  for  that  cause,  quash  the  profiiMllngs;  they 
holding  that  r  he  power  of  the  court  does  not  extend 
to  tho  correcting  of  such  an  error  ;  that  a  ret  urn  of 
the  evidence,  or  of  exceptionable  chanp*  to  juries 
on  hearlnm  <>r  trials  In  summary  proceedings,  fan- 
not  !>••  eoni|ie||*<l  ;  that  the  mairNtrate  Is  under  no 
obligation  to  make  return  as  to  such  matter*,  and 
-incurs  no  responsibility,  should  he  make  a  false  ro- 
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turn ;  that  the  power  of  this  court  Is  limited  to 
questions  arising  upon  the  jurisdiction,  the  plead- 
ings, the  proofs  and  the  verdict  and  judgment,  ren- 
dered in  the  subordinate  tribunal. 

Citations— 2  R.  S..  69,  sec.  8,  2d  ed.:  422.  sec.  28,  sub. 
2,  29 ;  6  Bsp..  4 ;  5  T.  R.,  471 :  2  Cow.,  660 ;  1  R  8.,  737. 
sec.  7. 2d  ed.;  6  T.  R.,  219,  220 :  5  Cow. ,  448,  455 ;  Cowp. 
243.  245. 

T  ANDLORD  and  tenant.  This  was  a  certio- 
JJ  rari  to  bring  up  proceedings  had  under  the 
Landlord  and  Tenant  Act,  against  a  tenant  for 
holding  over.  2  R.  S.,  421.  2d  ed.  June  17, 
1836,  Anderson  the  landlord,  made  affidavit 
that  he  was  the  owner  of  a  certain  lot  of  land 
(describing  it)  and  that  a  day  or  two  previous 
to  Sep.  1.  1835,  a  verbal  agreement  was  made 
between  him  and  Prindle.  the  tenant.by  which 
he  was  to  lease  the  lot  to  Prindle  for  the  term 
of  one  year  and  8  months,  from  Sep.  1,  1835, 
at  a  certain  monthly  rent,  payable  monthly; 
that  one  *of  the  conditions  of  the  lease  [*392 
was  to  be  that  Prindle  was  not  to  keep  a  gro- 
cery upon  the  premises,  and  that  written  leas- 
es were  to  be  executed;  that  Sep.  1, 1885,  Prin- 
dle entered;  that  a  few  days  thereafter  he  (the 
landlord)  presented  a  written  lease  to  Prindle, 
and  offered  to  execute  it.  but  that  Prindle  re- 
fused to  execute  it  on  his  part,  and  no  lease 
had  since  been  executed;  that  Prindle  had  con- 
tinued in  possession  as  tenant  at  sufferance  or 
at  will  and  still  remained  in  possession,  hav- 
ing paid  the  monthly  rent  from  time  to  time, 
up  to  June  1, 1836;  that  he  had  been  informed 
and  believed  that  a  notice  to  quit  the  premises 
within  30  days,  signed  by  him,  had  been  per- 
sonally served  on  Prindle  Apr.  4,  and  that  May 
2  another  notice  was  served  on  Prindle  re- 
quiring him  to  quit  without  delay.  He  further 
states  that  Prindle  had  admitted  to  him  that 
he  had  had  due  notice  to  quit.  Upon  this  affi- 
davit a  judge  of  the  Washington  C.  P.  issued 
a  summons  requiring  Prindle  to  show  cause 
why  Anderson  should  not  have  possession.  On 
the  day  appointed  Prindle  appeared  and  made 
affidavit  denying  that  he  held  as  tenant  at  suf- 
ferance or  at  will,  claiming  to  hold  under  the 
agreement  made  about  Sep.  1,  1835,  and  that 
he  had  paid  the  rent  according  to  such  agree- 
ment up  to  June  1.  1836,  and  alleging  that  it 
was  the  fault  of  the  landlord  that  a  written 
lease  had  not  been  executed.  The  trial  of  the 
cause  was  then  adjourned  until  July  2.  1836, 
on  which  day  Prindle  paid  to  Anderson  the 
rent  accrued  in  the  month  of  June,  which  was 
accepted  by  Anderson  and  a  receipt  therefor 
given  by  him.  The  trial  proceeded  and  wit- 
nesses were  sworn  on  the  part  of  both  land- 
lord and  tenant.  When  the  proofs  wore  closed 
the  counsel  for  the  tenant  requested  the  judge 
to  charge  the  jury  (the  cause  heinic  tried  by  a 
jury)  that  the  acceptance  of  the  rent  after  the 
notice  to  quit,  was  a  waiver  of  such  notice. 
The  judge  expressed  hi*  opinion  that  it  was 
not  any  evidence  of  waiver,  but  submit Uti  the 
question  to  the  iury.  who  found  a  verdict  in 
favor  of  the  landlord.  Upon  which  the  judge 
issued  hU  warrant,  and  the  landlord  w*««  put 
into  possession.  The  cause  was  submitted  on 
written  argument*. 

*  »/r.  8.  Stevens,  for  the  tenant.     [•.')9.'< 
Mr   J.  Lansing,  for  the  landlord. 

By  the  Court,  Cowen.  J.   It  i*  not  pretended 
that  the  proceedings  subsequent  to  the  affUla- 
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vits.were  irregular;  and  wedonot.one^torart, 
look  into  the  merits. 

Does  the  affidavit  of  Anderson  make  out  a 
tenancy  and  a  holding  over?  2  R.  S. ,  422,  sec. 
28,  sub.  2.  The  agreement  by  parol  was  void 
within  the  Statute  of  Frauds.  2  R.  S.,  69,  sec. 
8,  2d  ed.  If  otherwise,  it  was  executory,  and 
conferred  no  interest  in  the  lessee.  The  rule 
insisted  on,  that  the  oral  agreement  became 
valid  for  the  year  and  8  months,  by  a  past  ex- 
ecution, has  no  application  in  a  court  of  law. 
It  did  not  become  valid  as  such.  Beside,  the 
defendant  refused  to  accept  the  lease  for  the 
term  proposed. 

The  tenancy  is  then  left  to  be  inferred  from 
the  entry  and  the  time  at  which  rent  was  paid. 
I  think  the  oral  agreement  is  to  be  laid  entirely 
out  of  view.  Had  Anderson  refused  to  execute 
the  lease,  the  oral  agreement,  though  void  as 
such, might  according  to  several  cases  be  called 
in,  in  aid  of  the  course  of  holding  and  paying 
rent ;  and  on  the  whole  case,  we  might  be  obliged 
to  infer  that  the  tenancy  was  intended  for  the 
year  and  8  months.on  a  monthly  rent.orat  any 
rate  that  it  was  for  more  than  a  month;  say  at 
least  for  one  year.  Doe  v.  Raffan,  6  Esp. ,  4  ; 
Doe  v.  BeU,  5  T.  R.,  471  ;  Schuyler  v.  Leggett,  2 
Cow.,  660.  But  the  affidavit  (though  I  confess 
rather  hesitatingly)  throws  the  refusal  upon 
Prindle.  We  are  then  thrown  back  upon  the 
course  of  holding  and  paying  rent;  and  it  has 
been  well  decided  by  Ld.  Ellenborough,  that 
where  this  is  on  an  actual  payment  of  rent  at 
periods  less  than  one  year , as  from  week  to  week, 
the  tenancy  must  be  taken  to  run  accordingly. 
Doe  v.  Raffan.  Here  then,  so  far,  we  must  say 
the  affidavit  shows  argumentatively  and  on  just 
inference,  a  tenancy  from  month  to  month. 
Ld.  Ellenborough  decided,  in  the  same  case, 
that  the  time  of  notice  to  quit  must  be  regulated 
accordingly, and  that  there  it  stood  at  one  week. 
394*]  Here, by  parity, *it  would  be  one  month, 
which  is  averred  to  have  been  given  on  the 
hearsay  and  belief  of  the  landlord  ;  another 
general  notice  to  quit  immediately,  and  the  ad- 
mission of  the  tenant  that  he  had  had  regular 
notice.  It  is  not  forcing  the  language  of  the 
affidavit  to  say  that,  on  the  whole,  due  notice 
may  be  inferred  from  it;  though  the  mere  hear- 
say would  not  have  done.  So,  if  we  were  to 
regard  this  as  a  tenancy  at  will  or  sufferance, 
the  notice  was  sufficient.  1  R.  S.,  737,  sec.  7, 
2ded. 

The  single  remaining  inquiry  is, whether  the 
affidavit  has  not  upset  the  case  otherwise  made 
out,  by  admitting  the  unqualified  receipt  of 
rent  after  notice  to  quit  had  been  given.  Had 
that  been  stated  as  a  conditional  or  special  re- 
ceipt of  rent,  in  terms  saving  and  reserving  all 
rights  under  the  notice.clearly  the  latter  would 
have  remained  good;  for  the  landlord  ought  to 
have  his  rent  for  the  wrongful  occupation,  or 
rather  as  it  would  then  stand, his  damages, for  he 
would  decline  receiving  it  as  rent  eo  nomine. 
But  that  is  not  this  case.  The  affidavit  says 
rent  was  received  monthly,  up  to  June  1.  Was 
this  a  waiver  of  the  notice  to  quit?  I  think  it 
was.  The  very  point  was  held  in  Goodright 
v.  Cordwent,  6  T.  R.,  219,  220,  approved  by 
Wood  worth,  J.,  in  Jackson  v.  Sheldon,  5  Cow., 
448,  455.  It  is  said  that  the  receipt  of  rent  was 
an  equivocal  act, to  be  left  to  the  jury;  and  they 
are  to  pronounce  whether  it  was  intended  as  a 
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waiver  and  a  continuance  of  the  tenancy  for 
another  month.  That  is  true,  provided  there 
be  a  case  for  the  jury.  Ld.  Mansfield  did  so 
in  Doe  v.  Batten,  1  Cowp.,  243.  He  first  ex- 
presses an  opinion  generally,  that  the  intent  of 
the  parties  is  to  go  to  the  jury  ;  but  he  after- 
wards assumes  that  a  proper  case  must  be  made 
out  for  them.  At  page  245,' be  says,  speaking 
of  the  landlord:  "  This  circumstance  (the  pay- 
ment of  rent)  it  is  insisted  is, in  fact,  a  declara- 
tion on  his  (the  landlord's)  part, that  he  departs 
from  the  notice  he  had  given,  and  is  an  ac- 
knowledgment that  he  still  considers  the  de- 
fendant as  his  tenant.  But  let  us  suppose  that 
the  landlord  had  accepted  this  rent  under  terms, 
or  made  an  express  declaration  that  he  did  not 
mean  to  waive  the  notice,  *and  that  [*395 
notwithstanding  his  acceptance  or  receipt  of 
the  rent,  he  should  still  insist  upon  the  posses- 
sion; or  suppose  any  fraud  or  contrivance  on 
the  part  of  the  tenant  in  paying  it— clearly, un- 
der such  circumstances, the  plaintiff  ought  not 
to  be  barred  of  his  right  to  recover  ;  but  all 
these  facts  ought  to  be  left  to  the  consideration 
of  the  jury."  When  this  case  was  cited  in  Zoucft 
v.  WWingale  [I  H.  BL,  311],  Wilson,  J.,  said: 
"  There  was,  in  fact,  a  design  to  deceive  the 
landlord, and  a  question,  I  remember  very  well, 
was  made.whether  he  should  be  bound  by  the 
terms  of  the  receipt,  in  which  the  money  was 
called  rent  for  that  direct  purpose,  which  was  the 
ground  of  Ld. Mansfield's  saying  that  the  ques- 
tion quo  animo  should  be  left  to  the  jury."  It 
is  indeed  true  that  in  Goodright  v.  Cordwent,  6> 
T.  R.,  219,  Lawrence,  J.,  left  a  general  pay- 
ment made  after  the  expiration  of  the  notice  to 
quit,  to  the  jury;  and  directed  them  to  find  the 
quo  animo.  They  having  found  for  the  defend- 
ant, on  a  motion  for  a  new  trial,  Ld.  Kenyon, 
Ch.  J.,who  delivered  the  opinion  of  the  court, 
speaks  very  strongly  as  to  the  effect  of  this  gen- 
eral receiving  of  rent.  I  cannot  collect  from 
the  cases  that  it  would  be  the  absolute  duly  of 
the  judge  to  leave  the  question  to  the  jury, 
where  there  was  no  color  for  supposing  a  qual- 
ification. It  may  be  the  best  course,  for  the 
very  fact  that  notice  has  been  given, might  lead 
their  minds  to  the  conclusion  that  neither  party 
thought,  under  such  circumstances,  of  contin- 
uing the  tenancy,  or  that  the  tenant  meant  to 
trick  his  landlord  by  a  hasty  general  payment, 
hoping  that  he  would  forget  the  notice  at  the 
moment.or  the  necessity  of  qualifying  the  pay- 
ment. 

But  what  is  the  case  at  bar?  It  is  left  by  the 
statute  to  be  made  out  by  the  plaintiff's  own 
affidavit.  He  shows  a  tenancy  from  month  to 
month,  a  notice  to  quit  expired,  and  then  a 
general  receipt  of  rent;  and  he  will  not  himself 
say  under  oath  that  he  did  not  mean  by  that 
act  to  continue  the  tenancy  still  on  for  another 
month.  The  statute  giving  this  summary  pro- 
ceeding allows  the  affidavit  to  come  in  as  a 
plaint  or  declaration.  2  R,  S.,  422,  sees.  28, 
29.  The  landlord  may  make  oath  of  the  facts 
which  authorize  the  removal  of  *the  [*39O 
tenant.  This  is  not  only  to  give  the  judge  juris- 
diction, but  it  must  make  out  a  valid  case  in 
substance;  otherwise,  there  is  error  on  the  rec- 
ord. The  plaint  or  pleadings  are  always  a  part 
of  the  record,  and  the  plaint  a  most  important 
part,  as  being  the  incipient  jurisdictional  step, 
[n  sound  legal  sense.the  construction  of  equiv- 
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ocal  words  shall  be  taken  most  strongly  against 
the  pleader.  If  he  will  not  even  by  his  own  words 
make  out  a  direct  and  full  case.it  is  not  for  the 
court  and  jury  to  help  him  by  presuming  more 
than  he  will  say.  He  cannot  be  helped  as  is 
sometimes  done  in  a  justice's  court.by  looking 
through  the  merits.  A  common  law  urtiorari 
does  not  bring  up  the  proceedings  on  the  trial. 
It  is  confined  to.  questions  on  the  jurisdiction, 
pleadings,  process,  verdict  and  judgment.  If 
all  these  be  good  in  form,  the  law  is  satisfied, 
and  we  must  be  satisfied.  No  bill  of  exceptions 
is  given  by  statute,  nor  anything  in  nature  of  a 
billof  exceptions.  I  must, therefore, here  be  con- 
sidered as  speaking  of  the  affidavit  alone.  Noth- 
ing else  in  the  record,  as  such,  is  complained 
of.  I  have  read  the  judge's  charge  and  the  evi- 
dence returned.  After  such  payments  and  un- 
qualified receipts  for  rent  as  were  proved  in 
this  case,  for  him  to  tell  the  jury  there  was  no 
evidence  of  waiver,  was  erroneous.  But  I  do 
not  go  upon  that.  We  cannot  compel  a  return 
of  the  evidence.or  of  exceptionable  decisions.or 
charges  on  hearings  or  trials  upon  summary 
proceedings.  The  magistrate  is  under  no  ob- 
ligation to  make  such  a  return.  He  incurs  no 
responsibility  by  returning  falsely.  The  whole 
is  waste  paper  pro  tanto.  I  proceed  upon  the 
affidavit.  It  is  true,  we  are  not,  in  the  nature 
of  this  proceeding,  to  expect  or  to  exact  tech- 
nical accuracy  and  fulness  in  the  statement  of 
the  plaintiff's  case.  A  special  demurrer  is  not 
applicable.  But  he  must  at  least  present  by 
his  affidavits  such  facts  as  will  ensfble  us  to  in- 
fer argumentatively  and  upon  just  rules  of  con- 
struction a  substantial  case;  otherwise, there  is 
error  on  the  record.  Such  I  think  we  must  hold 
to  exist  in  this  record.  It  was  not  necessary 
for  the  plaintiff  to  state  this  receipt  of  rent. 
But  having  done  so.and  seeing  nothing  to  rebut 
the  ordinary  inference  that  it  was  intended  to 
397*]  continue  the  tenancy,  we  *must  adopt 
that  inference.  In  this  view,  the  proceedings 
were  prematurely  commenced  and  must  for 
that  reason  be  reversed. 
Proceedingt  reverted. 

Affirmed— 23  Wend..  618. 

.1  leate-Vallditv  of.    Cited  ln-24  Wend..  484 ; 
48  Wto..  63. 

Notice  to  Quit.  Cited  in-16  Barb,,  478 : 5  How.  Pr., 
88  ;  40  N.  Y.  L.,  134 :  29  Am.  Rep..  218(11  Vroom..l2H>. 

Acceptnnce  of  rent  after  notice—  Waiver.  Cited  In 
-48  Super..  225.  228 ;  60  Mo..  437. 

Certlorarl—  When  will  lie,  tn  tiring  \tn  procertliny*  nf 
MOOrdtfMlU  trUiunnl.  Overruled— 25  Wend.,  2«0  ;  8  N . 
Y.,  309;  89  N.  Y..  5in  :  :t  Hurt,..  401. 

Cited  In— 28  Wend..  2H7,  »E ;  2  Hill.  27  :  8  N.  Y.,  315, 
821 ;  5  Lans.,  145 ;  32  Barb..  134 ;  7  How.  Pr..  166. 


MEAD  9.  OILLETT. 

Action  on  Contract  after  Alignment  for  BenejU 
of  Atngnee—Set  Off. 

Where  an  action  to  brought  upon  a  contract  (other 
than  M  negotiable  promlmory  note  or  bill  of  ex- 
change) which  IIHH  been  assigned.  In  the  name  of  the 
aaaltftmr  for  tin-  Iteneflt  »l  the  luwiirnce.  the  defend- 
ant can  net  off  only  such  demands  a*  exist**!  mralnnt 
the  amlirnor.  nnd  In  Rood  faith  belon»red  to  th«  .!••- 
fendiint  at  the  time  of  the  assignment  ;  demand* 
subwqtiently  ue<|iiire<l  cannot  be  set  off,  although 
the  defendant  become  the-  holder  of  them  without 
notice  of  the  HSHhrnment. 

( 'I  tat  Ion    2  It.  S..  884.  sec.  60.  nub.  8. 

"I?  RROR  from  the  Chenango  C.  P.  A  suit  was 
.£j  commenced  in  a  justice's  court  In  the  name 
WKND.  19. 


of  Henry  Mead  against  Edwin  D.  Gillett.  The 
plaintiff  declared  on  a  promissory  note,  not  ne- 
gotiable, dated  Feb.  11,  1834.  made  by  the  de- 
fendant, whereby  he  promised  to  pay  Henry 
Mead  $35.50.  by'june  1  next  after  the  date  of 
the  note.  The  defendant  pleaded  the  general 
issue  and  gave  notice  of  set-off.  On  the  trial 
of  the  cause,  the  defendant  admitted  the  mak- 
ing of  the  note  Declared  upon,  that  J.  B.  Clark 
was  the  owner  thereof,  he  having  purchased 
the  same  of  the  payee  Feb.  12,  1834.  and  that 
the  suit  was  brought  for  his  benefit  in  the  name 
of  the  payee.  The  plaintiff  on  his  part  admit- 
ted that  Mar.  6,  1834,  the  defendant  obtained 
a  judgment  in  a  justice's  court  against  Henry 
Mead  for  $21.374,  in  an  action  on  the  case;  and 
further  admitted,  that  at  the  date  of  the  note 
Henry  Mead  was  indebted  to  the  defendant 
$2.624,  which,  by  mistake,  was  omitted  to  be 
credited  to  the  defendant  at  the  time.  On  this 
evidence  the  justice,  July  18,  1835,  rendered 
judgment  against  the  plaintiff  for  the  costs  of 
suit.  The  C.  P.  of  Chenango  on  certiorari  af- 
firmed the  judgment,  and  the  plaintiff  there- 
upon sued  out  a  writ  of  error. 

*Mr.  J.  C.  Clark,  for  plaintiff  in  [*39» 
error. 

Mr.  W.  S,  Sayre.  for  defendant. 

By  the  Co»rt,  Nelson,  Ch.  J.  We  do  not 
see  how,  under  the  provisions  of  the  Statute  2 
R.  S.,  234,  sec.  50,  sub.  8,  the  set  off  in  this  case 
can  be-allowed,  as  the  defendant  had  not  a  de- 
mand existing  against  the  nominal  plaintiff  at 
the  time  of  the  assignment  of  the  note  to  Clark. 
The  judgment  in  his  favor  had  not  then  been 
obtained ;  besides,  it  was  a  judgment  for  a  tort, 
and  until  its  rendition  he  cannot  be  considered 
as  having  a  demand  within  the  meaning  of  the- 
Statute  of  Set  off. 

The  section  above  referred  to  authorizes  a 
defendant  in  an  action  founded  upon  a  contract 
(other  than  negotiable  paper)  which  has  been 
assigned  to  a  third  person,  to  set  off  a  demand 
belonging  to  him  in  good  faith  before  notice  of 
the  assignment;  but  ft  must  be  a  demand  which 
was  in  existence  against  the  plaintiff  at  the  time 
he  made  the  assignment.  A  debt  accrued  sub- 
sequently is  impiledly  excluded  ;  the  Legisla- 
ture undoubtedly  believing  in  such  case  that 
the  equity  of  the  assignee  was  the  strongest, 
even  in  the  absence  of  notice  to  the  defendant. 
The  distinction  is  new  and  the  reason  for  it  not 
obvious,  where  the  defendant  has  purchased 
the  demand  with  a  view  to  apply  it  in  satisfac- 
tion of  a  demand  held  agalnxt  him  .  the  time 
when  it  accrued  does  not  seem  at  all  Important 
in  balancing  the  equities  of  the  parties.  The 
fault  lies  rather  with  the  assignee  in  not  giving 
previous  noticeof  the  assignment. thereby  leav- 
ing the  defendant  to  believe  the  plaintiff  to  be 
Mill  the  owner  of  the  demand.  The  language 
of  the  statute,  however,  is  explicit  and  the  rule 
imperative  upon  the  courts.  In  thin  particular 
case  the  defendant  run  net  up  no  nurh  equity 
M  We  have  alluded  to.  because  the  demand  is 
one  that  has  subsequently  arrrued  to  him»elf. 
his  ownership  not  being  occasioned  by  the  sun- 
posltion  that  the  plaintiff  still  held  the  note  in 
question. 

Judgment  reverted. 


Cited  ln-3  E.  D.  »..  14.1. 
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399*]        *RATHBUN  &  WEST 
». 

PAYNE  ET  AL. 

Collision  of  Boats  on  Canal —  WJietJier  Action  can 
be  Maintained.  » 

In  collision  of  boats  on  the  canals,  if  both  parties 
are  equally  in  the  wrong1,  neither  pi  the  owners  can 
maintain  an  action  against  the  other ;  indeed,  it 
seems  that  a  party  suing  for  negligence  must  be 
wholly  without  fault, 

If  a  loss  be  sustained  in  the  night  time  and  it  is  at- 
tributable partly  to  the  want  of  lights  on  the  boat 
injured,  or  to  the  boat  being  out  of  the  proper  place 
on  meeting  another  boat,  a  defendant  is  answerable 
only  for  gross  negligence  or  wanton  injury. 

Citations— 1  Rt  8.,  248,  sec.  154 ;  695.  sec.  1 ;  5  Carr. 
&  P.,  375 ;  6  Carr.  &  P.,  23 ;  3  Carr.  &  P.,  23. 

fPHIS  was  an  action  on  the  case  for  carelessly 
J.  and  negligently  running  down  the  plaint- 
iffs' boat  and  destroying  a  cargo  of  wheat.tried 
at  the  Cayuga  Circuit  in  Oct.,  1835,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 
The  plaintiffs  were  owners  of  the  canal-boat 
Tariff,  and  the  defendants  of  the  canal-boat 
Black  Hawk,  both  navigating  the  Cayuga  and 
Seneca  Canal,  at  a  place  where  the  canal  is  in 
the  bed  of  the  Seneca  River.  The  Tariff  was 
ascending  the  stream  or  going  west,  and  The 
Black  Hawk  was  descending  or  going  east.  The 
tow-path  was  on  the  north  side  of  the  canal, 
and  in  passing  it  was  the  duty  of  both  boats  to 
keep  to  the  right,  so  that  the  plaintiff's  boat 
would  be  on  the  tow-path  side.and  the  defend- 
ants' boat  on  the  heel-path  side  of  the  canal.  It 
was  nearly  or  quite  dark  at  the  time  the  collis- 
ion took  place.  The  Black  Hawk  had  lights 
on  her  bow — the  lamps  of  The  Tariff  had  not 
been  lighted.  The  Tariff  was  struck  near  the 
stem  on  the  side  next  to  the  tow-path,  a  plank 
was  knocked  out  and  she  immediately  sunk. 
The  principal  questions  of  fact  litigated  on  the 
trial  were  the  following:  first,  whether  it  was 
so  dark  that  The  Tariff  should  have  had  lights 
on  her  bow  in  pursuance  of  the  canal  regula- 
tions; second,  whether  The  Tariff  was  at  the 
time  out  of  her  place,  and  on  the  heel  path  side 
of  the  canal  ;  third,  whether  The  Tariff  had 
necessarily  gone  to  the  south  side  of  the  cana 
in  passing  around  a  bar  or  shoal,  without  being 
able  to  regain  her  proper  position  before  the 
boats  met  ;  and  fourth,  whether  the  injury 
might  have  been  avoided  by  the  exercise  of 
proper  skill  and  care  in  the  navigation  of  the 
defendants'  boat.  The  judge  charged  the  jury, 
4OO*]  *that  as  the  law  required  the  exhibition 
of  lamps  on  boats  navigating  the  canal  in  the 
night  time,  the  navigator  would  graduate  his 
attention  in  some  degree  by  this  regulation,  and 
he  instructed  them  to  inquire  whether  it  was 
so  dark  as  to  require  lamps.  He  also  charged 
them  that  although  The  Tariff  had  no  lights  at 
the  time.and  might  have  been  farther  out  from 
the  tow-path  into  the  canal  than  was  her  proper 
place, yet  if  she  was  unable  to  resume  her  place, 
and  the  hands  of  The  Black  Hawk  might,  by 
the  exercise  of  ordinary  care  and  skill,  have 
avoided  the  collision  and  had  not  done  so,  the 
defendant  would  be  liable  for  the  injury  sus- 
tained. The  jury  found  a  verdict  for  the  plaint- 
iffs for  $745.  The  defendants,  on  a  case  made, 
moved  for  a  new  trial,  which  was  granted  by 
the  circuit  judge;  from  whose  decision  the 
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plaintiffs  appealed,  and. the  case  was  accord- 
ingly argued  here. 

Mr.  B.  Davis  Noxon,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  Every  boat  navi- 
gating the  canals  at  night  is  required  to  carry 
conspicious  lights  on  its  bow.  Canal  Regula- 
tions. When  boats  meet  on  the  canals,  it  is 
the  duty  of  the  master  of  each  to  turn  out  to 
the- right  hand,  so  as  to  be  wholly  on  the  right 
side  of  the  center  of  the  canal.  1  R.  S.,  248, 
sec.  154.  This  is  substantially  like  the  law  of 
the  road.  1  R.  S.,  695,  sec.  1.  Although  the 
plaintiffs  have  suffered  a  loss,  it  is  extremely 
doubtful  upon  the  evidence  whether  it  was  not 
the  result  of  negligence  or  misconduct  on  the 
part  of  the  master  of  their  own  boat:  but  if  he 
was  not  in  fault,  there  is  great  difficulty  in  say- 
ing that  there  was  any  culpable  negligence  or 
want  of  skill  on  the  part  of  the  master  of  the 
defendants'  boat.  Whether  we  look  at  the  evi- 
dence alone,  or  examine  it  in  connection  with 
the  charge  to  the  jury,  the  circuit  judge  has,  I 
think,  very  properly  ordered  a  new  trial. 

If  both  parties  were  equally  in  the  wrong, 
neither  can  maintain  an  action  against  the  oth- 
er. Indeed,  it  has  been  said  that  a  plaintiff 
suing  for  negligence  must  be  wholly  without 
*fault.  Pluckwell  v.  Wilson,  5  Carr.  &  [*4O1 
P.,  375;  Williams  v  Holland,  6  Id.,  23;  Lack  v. 
Seward,  3  Id.,  23.  If  at  the  time  of  the  collis- 
ion both  boats,  either  through  negligence  or 
design,  wefe  near  the  center  of  the  canal,  nei- 
ther having  turned  sufficiently  to  the  right  as  the 
law  requires,  the  plaintiffs  must  bear  the  con- 
sequences of  their  own  folly.  The  right  of  ac- 
tion does  not  depend  upon  which  boat  hap- 
pened to  suffer.  There  must  be  a  wrong  as 
well  as  damage,  and  there  is  no  legal  injury 
where  the  loss  is  the  result  of  the  common 
fault  of  both  parties.  So,  too,  if  the  loss  was 
chargeable  partly  to  the  want  of  lights  on  the 
bow  of  The  Tariff,  the  defendants  would  not 
be  answerable  for  anything  short  of  gross  neg- 
ligence on  their  part. 

Under  the  charge,  the  jury  may  have  found 
for  the  plaintiffs,  although  they  believed  that 
The  Tariff,  at  the  time  of  the  collision,  was 
improperly  without  lights  on  her  bow,  and  on 
the  wrong  side  of  the  canal.  And  besides,  as 
the  boat  was  struck  on  the  side  opposite  the 
tow-path,  if  she  was  at  the  time  out  of  place, 
as  seems  to  be  granted  by  the  charge,  it  nec- 
essarily follows  that  the  defendant's  boat  was 
in  the  proper  place  for  passing.  On  such  a 
state  of  facts,  I  think  the  master  of  The  Black 
Hawk  would  only  be  answerable  for  gross  neg- 
ligence, or  some  wanton  act. 

If  The  Tariff,  in  passing  the  bar  or  shoal, 
necessarily  went  to  the  south  side  of  the  canal, 
and  sufficient  time  had  not  elapsed  for  regain- 
ing her  proper  position,  that  would  be  an  ex- 
cuse for  being  out  of  place.  But  this  was  mere 
matter  of  excuse  on  the  part  of  the  plaintiffs, 
and  could  give  no  right  of  action  against  the 
other  party.  If  the  position  of  the  plaintiffs' 
boat  was  not  the  result  of  fault  on  their  part, 
it  was,  nevertheless,  their  misfortune,  and  they 
cannot  throw  off  the  consequences  upon  an- 
other. In  deciding  upon  the  conduct  of  the 
master  of  The  Black  Hawk,  this  excuse  must 
be  laid  wholly  out  of  view,  for  he  had  no 
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knowledge  of  its  existence.  If  he  would  not 
have  been  answerable  had  the  plaintiffs  been 
without  excuse,  he  cannot  be  answerable  now. 
The  merit  or  demerit  of  his  conduct  cannot  de- 
pend upon  a  fact  of  which  he  had  no  knowl- 
edge. 

New  trial  granted. 

Cited  in-21  Wend.,  819:  5  Hill,  283;  6  Hill,  593;  1 
Denio,  99;  4  N.  Y.,  360;  18  N.  Y.,  251:  45  N.  Y.,193 
<6  Am.  Rep.,  67) ;  5  Barb.,  338;  8  Barb.,  383,  395;  13 
Barb.,  15 ;  14  Barb.,  370 ;  17  Barb.,  97  :  27  Barb..  228 ; 
32  Barb.,  155 ;  19  How.  Pr..  224 ;  2  Bos.,  378 ;  7  Bos., 
135  :  1  E.  D.  S.,  272 ;  2  Hilt..  39 ;  Olcott.,  314 ;  2  Wood. 
A  M.,  345 ;  5  Kan.,  187  :  41  Ind.,  68;  34  Am.  Dec.,  275; 
43  Am.  Dec.,  252  (25  Me.,  39) ;  50  Am.  Dec.,  590  (29  Me., 
307). 
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v. 
ALEXANDER  &  MULLEN. 


Insolvency — Discharge — Acknowledgment  of  Debt 
and  New  Promise — Prima  Facie  Evidence — 
Discrepancy  in  Testimony  of  Witness — Charge 
to  Jury — Bill  of  Exceptions — Pleading. 

Where  a  defendant  after  having  obtained  an  in- 
solvent's discharge  on  receiving  a  letter  from  the 
plaintiffs  said :  "  It  is  an  honest  debt ;  I  will  pay  it. 
I  will  pay  part  If  not  the  whole  before  you  leave," 
and  there  was  no  evidence  of  any  other  debt  due  to 
the  plaintiffs  than  that  declared  upon,  which  con- 
sisted of  two  notes  given  by  the  defendant  to  the 
plaintiffs  before  his  discharge,  and  the  defendant 
did  not  produce  the  letter,  it  was  held,  that  the  evi- 
dence was  prima  facie  sufficient  to  support  the  rep- 
lication of  a  new  promise. 

Where,  however,  there  was  a  discrepancy  in  the 
testimony  of  the  witness  as  to  the  new  promise ;  as 
where  on  his  first  coining  upon  the  stand  he  testi- 
fied that  the  defendant  said,  in  speaking  of  the  debt: 
"  I  will  pay  it,  or  part  of  it,"  and  afterwards,  as  in 
the  preceding  paragraph,  it  was  held,  that  the  evi- 
dence ought  to  have  been  submitted  to  the  jury, 
and  that  it  was  erroneous  to  charge  them  that  the 
evidence  was  sufficient  to  entitle  the  plaintiffs  to  re- 
cover. 

Where  it  is  stated  in  a  bill  of  exceptions  that  the 
judge  declared  the  evidence  sufficient  to  entitle  the 
plaintiff  to  recover,  and  with  that  direction  left  the 
cause  to  the  Jury,  it  will  be  deemed  a  positive  direc- 
tion t<>  find  for  the  plaintiff;  and  when  there  are 
cireu instances  in  the  case  which  ought  to  have  been 
submitted  to  the  Jury,  a  new  trial  will  be  awarded. 

In  case  of  a  new  promise  after  an  insolvent  dis- 
charge, the  plaintiff  may  declare  on  the  original 
promise,  and  insist  on  the  new  promise  by  way  of 
replication. 

<  itatlons-8  Wend.,  139. 141,  532 :  6  Wend..  394;  14 
Johns..  178,  180;  4  Taunt,.  613;  5  Esp.,  198;  1  Stark.. 
870;  Wllk.  on  Llm.,  152;  7  Wend..  408;  Bull.  N.  I'.. 
319. 

EKHOK  from  the  Superior  Court  of  the  City 
of  N.  Y.  Alexander  and  Mullen  declared 
on  two  promissory  notes  given  to  them  by  the 
•defendant,  one  dated  in  August  and  the  oth- 
•er  in  Sep.,  1880.  each  payable  in  4  months, 
amounting  together  to  near  $1,000.  The  de- 
fendant pleaded  an  insolvent  discharge  from 
all  debts  owing  by  him,  obtained  in  Apr.,  1881. 
to  which  the  plaintiffs  replied  a  new  promise, 
and  the  defendant  took  issue.  After  proving 
the  making  of  the  notes,  the  plaintiffs  called  a 
witness  who  testified  that  in  Feb.,  1833,  he 
presented  to  the  defendant  at  New  Orleans,  a 
letter  written  by  the  plaintiffs,  who  resided  at 
N.  Y.,  and  that  the  defendant  after  reading  it 
said:  "  This  is  an  honest  debt;  if  it  is  the  last 


NOTE.— Contract*—  Inmlrencit- Del*  dltrhargtd,  a 
*u  indent  OOMWiratlon  /or  a  r»«ir  promtee.  Be* 
.Shippey  v.  Henderson,  14  Johns.,  178.  note. 
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money  I  have  in  the  world  I  will  pay  it,  or  a  part 
of  it,"  adding:  "I  will  call  and  pay  part  of  it, 
if  not  the  whole."  At  a  subsequent  day  the  de- 
fendant observed  that  he  had  not  called  and 
inquired  when  the  witness  would  leave  for  N. 
Y.  On  another  *day  he  said,  he  had  [*4O3 
no  mdbey  at  that  time,  but  would  have  about  the 
time  that  witness  would  leave;  in  this  last  con- 
versation he  spoke  of  the  plaintiffs,  theirhouse, 
and  that  it  was  to  them  the  money  was  to  go. 
On  his  cross-examination  the  witness  stated 
that  after  reading  the  letter  the  defendant  ob- 
served that  it  was  an  honest  debt  and  he  in- 
tended to  pay  it;  he  was  sorry  times  were  so 
dull,  and  observed  that  he  had  understood  that 
the  plaintiffs  had  lost  money.  In  answer  to  an 
inquiry  by  the  judge,  he  answered  that  when 
the  defendant  had  read  the  letter  he  said:  "  It 
is  an  honest  debt;  if  it  is  the  last  money  I  have, 
I  will  pay  it.  I  will  pay  part,  if  not  the  whole 
before  you  leave."  The  plaintiffs  having  rest- 
ed, the  defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  the  evidence  was  not 
sufficient  to  entitle  the  plaintiffs  to  a  verdict. 
The  judge  denied  the  motion  declaring  the  evi- 
dence sufficient,  and  with  that  direction,  as 
expressed  in  the  bill  of  exceptions,  "left  the 
cause  to  the  jury,"  who  found  a  verdict  for  the 
plaintiffs.  The  defendant  having  tendered  a 
bill  of  exceptions,  which  was  sealed,  sued  out 
a  writ  of  error. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  That  it  is  suffi- 
cient to  declare  on  the  original  promise,  and 
insist  on  the  new  one  by  way  of  replication, 
was  spoken  of  by  Marcy,  J. ,  in  Depuy  v.  Stcart, 
8  Wend.,  141,  as  well  established.  No  author- 
ity has  been  cited  to  the  contrary.  \\'<iit  v. 
Morris,  6  Wend.,  894,  is  in  point;  and  so  is  14 
Johns.,  178,  180. 

These  notes  fell  due  in  1830,  and  1831.  In 
the  spring  of  the  latter  year,  the  defendant  ob- 
tained his  discharge,  and  soon  after  went  to 
New  Orleans.  Short  of  two  years  after,  on  be- 
ing called  on  by  the  witness  (Mullen)  with  a 
letter  from  the  plaintiffs,  he  read  it  and  said  it 
was  an  honest  debt;  and  if  it  were  the  last 
money  he  had  in  the  world  he  would  pay  it. or 
part  of  it,  as  the  witness  first  had  it.  On  ex- 
planation, he  put  the  expression  without  any 
•alternative.  "  I  will  pay  it.  I  will  pay  f*4o4 
part,  if  not  the  whole  before  you  leave.  '  That 
was  a  promise,  if  the  defendant  intended  it  of 
these  notes.  On  another  occasion  the  defend- 
ant mentioned  the  plaintiffs  as  the  persons  to 
whom  he  owed  the  money  which  he  at  first 
promised  to  pay.  No  other  debt  appears  to 
have  existed  between  the  parties,  ana  the  let- 
ter is  kept  back  by  the  defendant.  It  was  evi- 
dently in  reply  to  a  demand  made  in  the  letter 
that  the  defendant  spoke.  I  am  inclined  to 
think  that  the  testimony  was.  primijacif,  suf- 
ficient as  to  the  identity  of  the  debt  to  which 
the  promise  referred.  1*he  old  debt,  however, 
should  not  only  l>e  referred  to  by  the  new 
promise,  but  that  promise  should  !>••  absolute 
and  unqualified.  Sta/ord  v.Hryan.8  Wend., 
68S;  MufJdow  v.  St.  George.  \  Taunt.  613; 
Marcy.  J.,  in  Depuy  v.  Sirart.  8  Wend..  139; 
Lynlnty  T.  Weight  man,  5  Kip..  198;  Fleming  v. 
lliynt.  1  Stark.,  370. 
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The  language  of  the  defendant  to  the  wit- 
ness. Mullen,  did  not  precisely  and  in  terras  re- 
fer to  the  debt,  nor  did  he,  according  to  Mul- 
len's first  version,  make  an  express  promise  ex- 
cept as  to  part  only;  but  afterwards,  on  being 
recalled,  Mullen  explained,  giving  such  lan- 
guage as  seems  to  have  imported  a  pronlise  to 
Fay  the  whole  debt.  After  such  a  discrepancy, 
think  the  defendant  had  a  right  to  insist  on 
the  case  going  to  the  jury.  Wilk.,  Lim.,  152  ; 
Fleming  v.  Hayne,  1  Stark.,  370.  And  if  the 
court  positively  charged  the  jury  that  the  mat- 
ters proved  were  sufficient,  the  judgment  should 
be  reversed.  Read  v.  Hard,  7  Wend.,  408.  If 
we  are  to  consider  the  words  of  the  bill  in  say- 
ing that  the  court  held  the  evidence  was  suf- 
ficient,and  with  that  direction  left  the  cause  to 
the  jury,  as  meaning  the  charge  to  the  jury  in 
such  strong  language,  then  the  case  last  cited 
applies.  In  that  case,  it  is  stated  that  the  court 
delivered  an  opinion  to  the  jury  that  the  evi 
dence  was  sufficient.  The  expression  here  is  in 
different  words.  A  motion  was  made  to  non- 
suit, because  the  evidence  was  not  sufficient. 
The  court  denied  the  motion,  declaring  the  ev- 
idence sufficient,  and  with  that  direction,  says 
the  bill,  left  the  cause  to  the  jury.  In  fairness 
4O5*J  of  construction,  *I  cannot  understand 
this  as  meaning  anything  less  than  a  positive 
direction  to  the  jury,  without  leaving  it  open 
for  them  to  say  whether  the  witness'  first  or 
last  version  of  the  defendant's  promise  were 
the  right  one.  It  struck  me  at  first, that  to  raise 
this  point  the  bill  should  show  that  the  iudge 
was  requested  to  leave  the  question  open,  and 
content  himself  with  observing  upon  it.  But 
that  form  was  not  required  in  Read  v.  Hurd. 
See  Bull.  N.  P.,  319.  for  the  form  of  a  bill  of 
exceptions.  I  fear  there  may  have  been  a  proper 
charge,  and  that  its  apparently  positive  charac- 
ter may  have  arisen  from  a  slip  in  drawing  the 
bill;  but  without  being  hypercritical,  it  is  im- 
possible to  distinguish  this  from  the  case  cited. 
Judgment  reversed;  a  new  venire  to  go  from 
the  court  below,  the  costs  to  abide  the  event. 

Cited  in-21  Wend.,  614;  53  N.  Y.,  524);  (13  Am.  Rep., 
544,);  81  N.  Y.,  363.  3  Barb.,  612;  2E.  D.  S.,  115. 


MONCRIEF  v.  ELY. 

Action  of  Assumpsit  for  Support  of  Illegitimate 
Child — When  It  Lies — Adoption  of  Child — 
Remedy. 

An  action  of  oasumpsit  for  the  support  and  main- 
tenance of  an  illegitimate  child,  does  not  lie  against 
the  reputed  father,  notwithstanding'  the  existence 
of  an  order  of  filiation  and  for  maintenance,  except 
upon  a  promise  either  express  or  Implied. 

Where  the  putative  father  adopts  the  child,  whilst 
such  adoption  continues  a  promise  may  be  implied 
in  favor  of  the  party  providing  for  the  child  ;  but 
such  adoption  may  be  renounced  and  then  the  im- 
plied a*sumr>*it  terminates. 

The  remedy  in  such  cases  is  by  proceedings  under 
the  order  of  filiation,  in  the  names  of  the  Overseers 
or  Superintendents  of  the  Poor. 

Citations-Stat.  18  Eliz.  &  6  Geo.  2 ;  1R.  S..  140,152, 
sec.  51 ;  154,  sees.  59. 151 ;  1  R.  L.,  301 :  5  Esp.,  131  ; 
Peake,  29;  1  Carr.  &  P.,  218 ;  3  Id,,  31 ;  7  Dowl.  &  R., 
112;  3  Bos.  &  P..  249.  n..  1  Burns,  J.,  199,  205,  209:  1  Bl. 
Coin.,  458;  2  Com.  Cont.,  354 ;  Reeve.  Dora.  Rel.,  277 ; 
2  Kent,  Com.,  215;  12  Johns,  195;  9  Johns..  317. 

TERROR  from  the  Washington  C.  P.  Mon- 
-C^  crief  sued  Ely  in  a  justice's  court,  and 
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claimed  to  recover  for  the  support  and  main- 
tenance of  an  illegitimate  child  of  his  daugh- 
ter, of  which  the  defendant  was  the  reputed 
father.  The  plaintiff  had  supported  the  child 
about  four  years.  An  order  of  filiation  was 
produced  on  the  trial  adjudging  the  defendant 
to  be  the  reputed  father  of  the  child  and  mak- 
ing provision  for  its  support,  and  one  of  the 
Overseers  of  the  Poor  of  the  town  in  which  the 
child  was  born,  testified  that  he  had  collected 
on  the  order  and  paid  to  the  plaintiff  for  keep- 
ing the  child,  the  sum  of  $25,  and  had  told  the 
|  plaintiff  *that  as  fast  as  they  could  col-[*4O<* 
'  lect  the  money  from  the  defendant  they  would 
pay  it  to  him;  but  he  did  not  recollect"  that  he 
agreed  with  the  plaintiff  to  keep  the  child.  It 
was  also  proved  that  the  defendant  had  ac- 
knowledged his  paternity.  The  defendant  in- 
sisted that  he  was  not  liable  to  the  plaintiff  for 
the  support  and  maintenance  of  the  child,  as 
there  was  no  evidence  of  a  promise  either  ex- 
press or  implied.  The  justice  decided  in  favor 
of  the  defendant  and  rendered  judgment  against 
the  plaintiff  for  costs  of  suit.  The  C.  P.  of 
Washington  affirmed  the  judgment  on  certio- 
rari.  Whereupon  the  plaintiff  sued  out  a  writ 
of  error. 

Mr.  J.  Crary,  for  plaintiff  in  error. 
Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  I  regret  that 
my  examination  of  this  case  has  not  enabled 
me  to  come  to  the  conclusion,  that  the  judg- 
ment below  ought  to  be  reversed,  as  the  moral 
obligation  and  justice  of  it  are  strongly  against 
the  defendant.  But  it  cannot  be  matter  of 
doubt,  that  anterior  to  the  Statutes  of  18  Eliz. 
and  6  Geo.  II.  ,the  putative  father  was  under  no 
legal  liability  to  maintain  his  illegitimate  off- 
spring, and  as  that  liability  has  been  wholly 
created  by  statute,  the  remedy  there  prescribed 
to  enforce  the  duty  must  be  followed.  We  have 
copied  these  statutes  and  others  on  the  same 
subject,  and  they  afford  ample  provision  both 
for  the  public,  and  all  individuals  concerned. 
1  R.  S.,  640,  656;  1  R.  L.,  306. 

Upon  the  strength  of  the  natural  or  moral 
obligation  arising  out  of  the  relation  of  the  pu- 
tative father  to  his  child,  an  action  at  common 
law  lies  for  the  sustentation  and  support  of  it, 
upon  an  express  promise;  and  where  he  admits 
himself  the  father,  and  adopts  the  child,  while 
such  adoption  continues,  a  promise  may  be  im- 
plied in  favor  of  the  party  providing  for  it ; 
but  he  may  renounce  the  adoption,  and  termi- 
nate this  implied  assumpsit ;  and  then  the  stat- 
ute remedy  must  be  pursued.  This  is  the  view 
taken  of  the  question  in  the  English  courts,  as 
will  be  seen  by  the  following  cases:  5  Esp.,  131; 
Peake,  29:  1  Carr.  &  P.,  268;  *7  Dowl.f*4O7 
&R.,  612;  3  Carr.  &  P.,  36;  3  Bos.  &  P.,  249. 
».;  1  Burns,  Just.,  205;  1  Bl.  Com.,  458;  2 
Com.  Con.,  354;  see,  also,  Reeve,  Dom.  Rel., 
277.  and  2  Kent,  Com.,  215. 

In  Cameron  v.  Baker,  3  Carr.  &  P., 36,  above 
referred  to,  Best,  Ch.  j.,  said,  the  father  of  an 
illegitimate  child  is  not  in  the  first  instance 
bound  to  maintain  it,  unless  compelled  to  do  so 
by  an  order  of  the  magistrates.  The  case  of 
Furillio  v.  Crowther,  7  Dowl.  &  R.,  612, which 
was  assumpsit  for  the  board  and  lodging  of  an 
"llegitimate  child, was  a  much  stronger  case  for 
the  plaintiff  than  the  one  under  consideration; 
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for  there  the  defendant  had  paid  the  mother 
12s.  per  week  for  the  support  of  the  child  for 
some  time.  He  ultimately  gave  notice  that  he 
would  pay  no  longer  until  an  order  from  the 
magistrates  was  obtained.  The  jury  returned  a 
verdict  for  the  defendant  under  the  direction 
of  Ch.  J.  Abbott,  who  granted  leave  to  move 
to  enter  it  for  the  plaintiff.  Scarlett,  on  show- 
ing cause.admitted  that  the  duty  of  the  defend- 
ant to  maintain  his  illegitimate  child  was  an 
imperfect  obligation,  and  that  by  the  laws  of 
the  country,  the  only  mode  of  enforcing  it  was 
l»y  an  order  of  filiation  under  the  statute  of 
Elizabeth  ;  but  contended  he  was  liable  upon 
the  express  contract.  The  court,  however,  were 
quite  clear  the  action  could  not  be  maintained, 
observing,  that  the  defendant  was  under  no 
legal  obligations  to  maintain  the  child,  unless 
the  steps  were  taken  which  the  Statute  of  Eliz- 
abeth requires. 

It  is  argued  for  the  plaintiff  in  this  case, that 
the  order  of  filiation  under  the  statute  has  fixed 
the  legal  liability  of  the  defendant,  and  by  the 
arrangement  of  the  Overseers  of  the  Poor  to 
pay  the  56  cents  per  week  to  the  plaintiff  (the 
amount  of  the  order),  as  fast  as  collected,  the 
fund  thereby  belonged  to  him, and  he  may  sus- 
tain the  action  in  his  own  name.  But  there  are 
several  answers  to  this  view  of  the  case:  1.  This 
legal  liability  by  virtue  of  the  order,  cannot  be 
carried  beyond  its  terms;  which  if  correct  (for 
the  order  is  not  given  in  the  return)  require 
payment  to  be  made  to  the  Overseers.  1  Burns, 
199,209.  2.  Since  the  Revised  Statutes,  the  ac- 
tion is  specially  given  to  these  offlcers.or  to  the 
4O8*J  *County  Superintendents,  as  the  case 
may  be.  1  R.  S.,  652,  sec.  51.  They  are  to  ex- 
pend the  money,  and  account  on  oath  for  the 
same,  and  pay  the  balance  to  their  successors, 
under  penalties,  /d.,654,  sec.  59.  The  remedy 
in  this  case  is  very  simple  and  clear  :  if  the 
plaintiff  had  kept  the  child  at  the  request  of 
the  Overseers  of  the  Poor,  or,  perhaps,  if  they 
had  received  money  upon  the  order,  the  action 
might  have  been  sustained  against  them.  12 
Johns  185.  Without  this.it  should  be  brought 
in  the  name  of  these  officers.  9  Johns.,  896;  1 
R.  8.,  652,  sec.  51. 

Judgment  affirmed. 

Cited  In— 25  Wend.,  619,  680:  48  N.  Y.,  129;  44  Barb., 
JMt>  Cliff.,  607. 


DANIELS  A  LAMONT  t>.  HALLENBECK. 

Accord  and  Sati*f action  —  Pleading  —  Special 
Plea — Fact*,  not  Evidence,  mutt  be  Alleged — 
Frivolous  Plea — Practice. 

A  pica  of  accord  and  satisfaction,  alleging  the  sat- 
isfaction a*  moving  from  a  stranger,  is  bad.  80  is 
an  accord  UMUtOfff* 

Tin-  tx'Kt  form  of  pleading  «uch  a  defense  Is  by 
way  of  rat  inflict  Ion  :  the  very  point  of  the  plea  be- 
ing that  the  plaintiff  accepted  the  thing  In  satlsfao- 
tion. 

In  a  siN-clal  plea  facts,  und  not  evidence,  must  tx« 
alleged,  and  although  evidence  enough  be  set  forth, 
which  ihown  on  the  trial  would  bur  the  action,  the 
plea  will,  on  demurrer,  tx-  adjudged  bad. 

A  plea  thiit  the  plaintiff  agreed  to  take  a  third 
person  as  paymaster  of  a  note  declared  upon  Is 
frivolous. 

When-.  In  an  action  against  two  defendant*,  one 
of  them  pleads  that  he  was  the  surety  of  the  other, 
and  that  the  plaintiff,  without  his  consent,  gave  d«v 
of  payment  to  the  principal,  and  the  cause  Is  tried. 
and  a  verdict  found  for  the  plaintiff  upon  the  pi.  a 
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of  non  assumpsit,  a  judgment  entered  upon  such 
verdict  will  not  be  reversed,  although  the  Jury  did 
not  pass  upon  the  plea  extending  the  time  of  pay- 
ment. 

Citations— 6  Johns.,  37 ;  5  East,  294 ;  6  Wend..  208, 
390;  Com.  Dig.,  Accord,  h,  4 ;  9  Co.,  80 :  Carth.,  347 ; 
2  Chit.  PL,  482,  n.  (n) ;  3  East,  251 ;  16  Johns.,  86. 

ERROR  from  the  Tioga  C.  P.  Hallenbeck 
declared  against  Daniels  and  Lamont  on 
a  promissory  note  payable  May  1,  1830.  The 
defendants  pleaded  separately.  Among  the 
pleas,  besides  the  general  issue,  were  the  fol- 
lowing :  1.  That  July  1,  1831,  it  was  agreed 
by  the  plaintiff,  in  consideration  that  Daniels 
would  sell  and  deliver  a  yoke  of  cattle,  for 
which  the  note  was  given  to  one  William 
Munro,  he,  the  plaintiff,  would  take  Munro  as 
paymaster  of  the  note;  and  it  was  then  averred 
that  Daniels  *did  sell  and  deliver  the  [*4OO 
cattle  to  Munro,  and  that  the  plaintiff  did  then 
and  there  take  Munro  as  paymaster.  2.  That 
Sep.  1,  1831,  it  was  agreed  by  the  plaintiff,  in 
consideration  that  Daniels  would  sell  and  de- 
liver the  cattle,  for  which  the  note  was  given, 
to  Munro,  that  he  would  make  arrangements 
with  Munro,  by  which  Munro  might  and  should 
pay  the  price  of  the  cattle  directly  to  the  plaint- 
iff, in  discharge  of  the  note;  it  is  then  averred 
that  Daniels  sold  the  cattle  to  Munro,  the  price 
of  which  to  be  paid  to  the  plaintiff  in  discharge 
of  the  note ;  and  further,  that  afterwards  the 
plaintiff  did  make  an  arrangement  with  Munro, 
by  which  Munro  agreed  to  deliver  to  the  plaint- 
iff, at,  etc.,  on,  etc.,  so  many  staves  at  $6  per 
1,000  as  would  be  sufficient  to  pay  and  satisfy 
the  note,  and  the  plaintiff  agreed  to  receive  the 
staves  in  payment  and  satisfaction;  that  Munro, 
at  the  time  and  place  agreed  upon,  did  deliver 
so  many  staves  as  were  sufficient  to  pay  and 
satisfy  the  note,  of  which  the  plaintiff  had  no- 
tice. To  the  first  plea  stated  above  the  plaint- 
iff replied  that  he  did  not  at  the  said  time, 
when,  etc.,  release  or  exonerate  the  defendants 
from  their  liability  to  pay  the  note  ;  and  to  the 
second  plea  stated  above  replied  that  he  did 
not  receive  the  staves  in  payment  and  satisfac- 
tion of  the  note.  To  these  replications  the  de- 
fendants demurred,  and  the  C.  P.  gave  judg- 
ment upon  the  demurrers  in  favor  of  the  plaint- 
iff. There  was  another  plea  by  Lamont,  one 
of  the  defendants,  that  he  signed  the  nole  as 
surety  for  Daniels,  and  that  the  plaintiff,  with- 
out his  consent,  gave  day  of  payment  to  Dan- 
iels. Upon  this  plea  the  plaintiff  took  iwuie. 
The  cause  was  tried,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  upon  the  plea  of  non  <M- 
mmp»it,  without  noticing  the  issue  upon  the 
plea  extending  the  time  of  payment.  Upon 
the  verdict  thus  found  judgment  wax  entered. 
The  defendants  sued  nut  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff*  in  error. 

Jfr.  8.  Steven*,  for  defendant  in  error. 

•Ry  the  Court.  Broimon.  ./.  The  ["41 0 
8d  plea  of  Lamont  and  the  2d  plea  of  Daniels 
are  substantially  alike.  So  are  the  replication* 
to  those  pleas.  It  in  unnecessary  to  examine 
the  replications,  for  I  lie  plea*  are  go<xl  for 
nothing.  The  defendant*  have  not  pleaded 
payment,  but  have  pleaded  that  the  plaintiff 
agreed  to  take  Munro.  a  third  |»rr!*on.  a*  pay- 
master of  Ihe  note.  Surh  a  plea  should  never 
have  found  its  way  upon  the  record  ;  it  should 
have  been  struck  out  as  frivolous. 
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The  2d  plea  of  Lament  and  the  3d  plea  of 
Daniels  are  substantially  alike,  and  so  are  the 
replications  to  those  pleas.  The  pleas  are  bad. 
Beyond  the  formal  commencement  and  con- 
clusion they  have  few  of  the  qualities  of  good 
special  pleas.  Without  noticing  minor  objec- 
tions, these  seem  to  have  been  intended  as  pleas 
of  accord  and  satisfaction  ;  and,  as  such,  they 
are  utterly  defective.  In  the  first  place,  the 
satisfaction,  if  any,  moves  from  a  stranger — 
not  from  the  defendants ;  and  a  plea  alleging 
such  a  satisfaction  has  been  held  bad.  Clow  v. 
Barsl,  6  Johns. ,  37 ;  Edgecombe  v.  Rodd,  5  East, 
294.  This  is  a  question  of  pleading  ;  and  al- 
though the  matter  set  up  by  the  defendants 
may  amount  to  a  good  bar  when  given  in  evi- 
dence, it  does  not  follow  that  the  pleas  can  be 
maintained.  But  there  is  a  more  decisive  ob- 
jection to  the  pleas.  An  accord  executed  is  a 
good  bar,  but  an  accord  executory  is  not.  Rus- 
sett  v.  Lyile,  6  Wend.,  390;  Com.  Dig.,  Accord, 
b,  4.  The  best  and  most  secure  form  of  plead- 
ing such  a  defense  is  by  way  of  satisfaction. 
Peytoe's  case,  9  Co.,  80.  The  very  point  of  the 
plea  is  that  the  plaintiff  accepted  the  thing  in 
satisfaction.  Young  v.  Rudd,  Carth.,  347;  2 
Chit.  PL,  482,  precedents,  and  n.  (n);  Drake 
v.  Mitchell,  3  East.  251.  Had  it  been  alleged 
that  the  plaintiff  accepted  and  received  the 
staves  in  satisfaction,  it  may  be  that  the  jury, 
on  proof  of  the  facts  stated  in  the  pleas,  would 
have  been  warranted  in  finding  the  issue  in 
favor  of  the  defendants.  Anderson  v.  High- 
land Turnpike.  16  Johns.,  86,  But  it  does  not 
follow  that  a  plea  is  good  because  it  details 
evidence  enough  to  bar  the  action.  Facts, 
and  not  evidence,  should  be  pleaded ;  and 
they  must  be  directly  and  positively  alleged. 
411*]*In  trover  a  demand  and  refusal  is 
usually  sufficient  evidence  of  a  conversion, 
but  in  pleading  the  conversion  itself  must  be 
alleged.  A  grant,  or  the  payment  of  a  debt, 
may,  under  certain  circumstances,  be  pre- 
sumed ;  but  in  pleading  the  party  does  not  set 
forth  the  particular  circumstances  out  of  which 
the  presumption  arises,  but  the  grant  or  the 
payment  must  be  directly  averred. 

The  only  objection  to  the  replications  is  that 
they  tender  an  issue  upon  a  point  which  is  not, 
but  should  have  been,  presented  by  the  pleas. 
Had  the  pleas  been  in  proper  form,  the  repli- 
cations to  them  would  have  been  good. 

The  objection  that  the  jury  have  not  passed 
upon  the  issue  on  Lament's  fourth  plea  is  an- 
swered by  the  case  of  Law  v.  Merrills,  6  Wend. , 
268. 

Judgment  affirmed. 

Cited  in-23  Wend.,  344 :  7  Hill,  127 ;  4  Denio.  417 ; 
63  N.  Y.,  67 ;  75  N.  Y.,  577  (31  Am.  Rep,,  493) ;  21  Hun, 
162 ;  26  Hun,  570 ;  16  Barb,.  598 :  3  Daly,  49 ;  8  W. 
Dig.,  216  ;  36  Cal.,  301 ;  42  Am,  Dec.,  59 ;  47  Am.  Dec., 
262. 


HEAD  ET  AL.  c.  STEVENS  &  SIMONDS. 

Letters  Patent — Defective  Specification  of  Im- 
provement Renders  Patent  Void. 

A  specification  of  an  improvement,  attached  to 
letters  patent  for  using-  and  vending*  machines  as 
inventions  or  improvemente,merely  describing1  cer- 
tain parts  of  a  machine  without  particularly  show- 
ing1 in  what  the  improvement  consists,  is  defective, 
and  renders  the  letters  patent  void  pro  tanto ;  and 
being:  void  in  part,  they  are  void  in  toto. 
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,  So  a  specification  is  void  when  it  fails  on  matter 
extrinsic,  as  not  being,  in  fact,  a  new  invention  or 
improvement. 

Citations— 13  Wend.,  385,  386 ;  2  Mas.,  112,  118 ;  1 
Gall.,  438. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
-L  Oneida  Circuit  in  Oct.,  1836,  before  the 
Hon.  Hiram  Denio  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  upon  several  promis- 
sory notes  given  by  the  defendants  to  the  plaint- 
iffs, the  consideration  of  which  it  was  admitted 
was  the  assignment  of  a  patent-right  to  make 
and  use  and  vend  to  others  to  be  used,  an  im- 
proved patent  cider-mill,  invented  by  Constant 
H.  Wicks,  to  whom  letters  patent  for  the  same 
had  been  granted  Apr.  9,  1837;  Wicks  having 
assigned  his  right  to  the  plaintiffs,  who  trans- 
ferred the  same  to  the  defendant  Stevens.  The 
specification  attached  to  the  letters  patent,  de- 
scribes the  mill  as  composed  of  a  cylinder,  set 
with  brads  or  teeth  'projecting  about  [*4 1  2 
one  fourth  of  an  inch  from  its  surface  in  di- 
agonal rows,  etc.  It  then  states  that  the  im- 
provement claimed,  "is  upon  the  box  which 
incloses  the  cylinder  and  the  teeth  or  brads 
which  are  set  in  the  cylinder,"  and  subsequent- 
ly describes  the  form  and  height  of  the  teeth 
or  brads,  and  the  mode  of  their  insertion  into 
the  cylinder.  The  defendant  moved  for  a  non- 
suit on  the  ground,  that  the  specification  did 
not  show  any  improvement  in  the  teeth  or 
brads,  and  that,  therefore,  the  patent  was  void, 
and  the  notes  without  consideration.  The  judge 
ruled  that  the  specification  as  to  the  improve- 
ment in  the  teeth  or  brads,  was  defective  in 
not  showing  how  they  differed  from  the  origi- 
nal machine;  but  inasmuch  as  there  was  a  full 
description  of  an  improvement  made  upon  the 
box,  and  it  did  not  appear  that  there  was  no 
improvement  made  in  the  brads,  that  the  pat- 
ent was  valid  for  the  improvement  upon  the 
box.  and  refused  the  motion  for  a  nonsuit.  The 
defendants  then  gave  in  evidence  letters  patent 
granted  to  one  Joel  Farnham,  June  8, 1825,  to 
use  and  vend  an  improvement  called  the"Grater 
Cider-Mill, "  the  specification  attached  to  which, 
describes  as  part  of  the  machine  points  or 
spikes,  but  differing  from  the  teeth  or  brads 
described  in  the  specification  attached  toWicks' 
letters  patent;  and  thereupon  insisted  that  in- 
asmuch as  the  teeth  or  brads  were  not  an  in- 
vention of  Wicks,  and  as  there  was  not  any 
improvement  made  in  that  respect  which  would 
entitle  him  to  a  patent,  that  the  patent  granted 
to  him  was  too  broad  and,  consequently,  void. 
The  judge  ruled  that  although  no  improvement 
had  been  made  by  Wicks  in  the  teeth  or  brads 
of  his  machine,  and  the  patent  in  that  respect 
covered  too  much  and  was  so  far  void;  yet  it 
was  good  as  to  the  improvement  upon  the  box, 
which  was  a  sufficient  consideration  for  the 
notes  and  entitled  the  plaintiffs  to  recover. 
The  jury  under  the  direction  of  the  judge  found 
a  verdict  for  the  plaintiffs,  which  the  defend- 
ants now  move  to  set  aside. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  C.  P.  Kirkland,  for  plaintiff,  insisted 
that  the  letters  patent  to  Wicks  were  valid;  he 
only  claimed  to  have  made  *an  im-  f *4 1 3 
provement  in  the  box  which  it  was  admitted 
was  sufficiently  described  and,  therefore,  he 
was  not  bound  to  do  more  than  merely  to  give 
a  description  of  the  other  parts  of  the  machine. 
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By  the  Court,  Cowen,  J.  The  specification 
of  an  improvement  in  the  teeth  or  brads,  with- 
out showing  in  what  respect  particularly,  but 
merely  describing  what  the  teeth  or  brads 
were,  is  defective.  That  the  patent  and  speci- 
fication are,  therefore,  void  pro  tanto  was  not 
denied  at  the  trial;  nor  is  it  now,  unless  it  can 
be  be  made  good  by  a  reference  to  Farnham's. 
Clearly  that  cannot  be  done.  The  particular 
specification  in  question,  must  be  perfect  of 
itself. 

Then  it  is  said  the  specification  shall  avail 
as  far  as  it  is  good,  viz. :  for  the  improvement 
made  upon  the  box;  and  so  the  judge  held. 
Valeat  quantum  vatere  potest  is  much  favored 
as  a  general  rule,  but  these  specifications  form 
a  well  settled  exception,  as  may  be  seen  by 
Gross  v.  HunOey,  13  Wend.,  385,  386,  and  the 
authorities  cited  at  the  last  page  by  Mr.  J. 
Nelson.  It  is  enough  to  add  that  on  looking 
into  them  it  will  be  found  that  this  exception 
has  been  made  for  reasons  entirely  satisfactory. 
A  specification  void  in  part  is  void  in  toto,  like 
a  sheriff's  bond  for  ease  and  favor,  or  a  deed 
to  defraud  creditors.  So  the  specification  is 
void,  not  only  where  the  description  is  defect- 
ive on  its  face,  as  for  want  of  precision,  but 
where  it  fails  on  matter  extrinsic,  as  the  not 
being  in  fact  a  new  invention.  Moody  v.  Fiske, 
2  Mas.,  112,  118.  and  cases  cited;  Cross  v. 
Huntley,  before  cited;  Woodcock  v.  Parker,  1 
Gall. ,  438.  It  is,  doubtless,  the  same,  where 
that  claimed  as  an  improvement  is  not  so.  The 
learned  judge  erred  in  both  of  his  decisions 
as  to  the  validity  of  the  patent.  It  was  void 
in  toto  and  formed  no  consideration  for  the 
notes. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-6  Denio,  318 ;  47  N.  Y.,  447  (7  Am.  Rep.. 
469) ;  66  N.  Y..  212  (23  Am.  Rep..  47) :  4  Hun,  151  :  57 
Barb.,  115 :  6  T.  &  C.,  533 :  2  Bos.,  801 ;  33  Super.  525 ; 
6  Blutchf.,  361 ;  69  Mo.,  90;  9  Am.  Rep.,  533  (28  \\  is., 
694) ;  17  Am.  Rep.,  450  (34  Wis.,  453). 


414*]  *GUTHRIE  v.  GARDNER  ET  ux. 

Land  Purchased  by  Husband  and  Deed  Tak- 
en in  Name  of  Wife — Advancement —  When 
Fraud  upon  Creditors — Land  Sold  on  Execu- 
tion against  Husband.  % 

If  in  the  purchase  of  land,  the  consideration  mon- 
ey be  advanced  by  the  husband  and  u  '!••<•< I  taken  in 
the  name  of  the  wife,  the  trunsactlon  will  in  the 
first  instance  be  deemed  an  advancement  to  tin-  wife; 
but  It  is  open  to  explanation,  and  If  It  IN- shown  that 
the  object  of  the  husband  was  to  defraud  creditors, 
he  will  be  deemed  to  have  a  resulting  interest  in 
the  premises,  which  may  be  sold  by  execution. 

Cltations-29  Car.,  2,  ch.  3 :  1  It.  I,.  74  :  Watt.8her.. 
8008  Johns.,  210;  17  Johns..  866:  1  Crui..  477,  sec.  48, 
tit.  Trufets:  2  Fonbl.  ch.  5,  pp.  121,  125:  11  Johns.,96; 
1  Swanst.,  18,  17:  10  Ves..§67:  2  Madd.  Cb.  116.  119; 
SUIT  Vend.,  621.  627  ;  2  Vern..  688 :  1  Ves.,  Sr.,  1.  80. 


Tfiiu  n»0t  HlVjftlti  Jtwffti'lJ  trwt*~-A'imncr- 
nwnte.  See  Jackson  v.  MaUdorf  ,  1  1  Johns..  91.  note. 

On  the  question  of  advancement*  by  the  huslmnd.  In 
addition  to  the  above  case  of  (Juthrle  v.  Oardner. 
see  Welton  v.  Devfne.  20  Barb..  It;  Llvlnirftton  v. 
Livingston.  2  Johns.  Ch..  537;  Jencks  v.  Alexander, 


AK  to  whrthrr  the  vife  can  lie  a  tnutre  for  her  hus- 
band. see  2  Washb.  Real  Prop.,  475,  and  authorities 
there  cited. 
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ERROR  from  the  Jefferson  C.  P.  An  action 
of  ejectment  for  the  recovery  of  a  small  lot 
of  land  was  commenced  in  the  Jefferson  C.P., 
by  Anna  Waterman,  now  the  wife  of  David 
Gardner,  in  which  judgment  was  rendered  in 
favor  of  the  plaintiff.  On  the  trial  of  the  cause 
the  plaintiff  produced  a  deed  of  the  premises 
in  question,  executed  to  her  by  one  Abraham 
Jewett,  bearing  date  Sep.  25,  1821,  the  plaint- 
iff at  that  time  being  the  wife  of  one  Dan  Wat- 
erman. The  defendant  claimed  title  to  the 
premises  under  a  sheriff's  sale,  by  virtue  of  a 
judgment  and  execution  against  Dan  Waterman 
in  favor  of  Samuel  Guthrie:  which  judgment 
was  rendered  Aug.  23,  1825,  execution  issued 
Mar.  8,  1826,  and  the  sheriff's  deed  executed 
Oct.  1,  1827.  Abraham  Jewett,  the  grantor  of 
the  plaintiff,  was  sworn  as  a  witness  and  testi- 
fied that  Dan  Waterman  purchased  of  him  the 
premises  in  question  and  paid  him  a  span  of 
horses  for  the  same;  that  Waterman  told  him 
he  wanted  the  deed  to  run  to  his  wife;  that  he 
was  in  debt  and  wanted  the  conveyance  made 
to  his  wife  for  the  benefit  of  his  family;  and 
that  he  accordingly  made  out  the  deed  and  de- 
livered it  to  Waterman.  Waterman  died  about 
Dec.,  1830.  It  was  further  proved  that,  at  the 
time  of  the  conveyance  to  the  plaintiff,  her 
husband  was  indebted  to  Samuel  Guthrie,  the 
plaintiff,  in  the  judgment.  The  counsel  for 
the  defendant  requested  the  court  to  charge  the 
jury  that  Dan  Waterman  had  a  resulting  trust 
in  the  premises,  which  was  liable  to  be  sold  un- 
der the  execution  against  him;  that  no  evidence 
having  been  given  of  the  delivery  of  the  deed 
to  the  plaintiff,  the  *deed  was  inopera-  [*4 15 
tivc;  and  that  as  against  the  judgment  under 
which  the  defendant  claimed,  the  deed  of  the 
plaintiff  was  fraudulent.  The  court,  instead 
of  complying  with  such  request,  charged  the 
jury  that  Dan  Waterman  had  no  resulting  trust 
in  the  premises;  that  the  conveyance  to  the 
plaintiff  must  be  deemed  a  voluntary  settle- 
ment or  advancement  made  to  her  by  her  bus- 
band;  that  the  deed  was  not  fraudulent  as 
against  the  judgment  under  which  the  defend- 
ant derived  title,  and  that  the  jury  were  au- 
thorized to  presume  a  delivery  of  it  to  the 
plaintiff  previous  to  the  rendition  of  such  judg- 
ment. The  jury  found  for  the  plaintiff.  The 
defendant  having  tendered  a  bill  of  exceptions, 
sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror. 

Mr.  W.  A.  Greene,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  It  in  a  general 
rule  that  if  an  estate  be  purchased  in  the  name 
of  one  person,  and  the  price  paid  with  money 
belongingtoanothcr.il  will  be  subject  to  a  trust 
for  him  by  whom  the  money  wan  advanced, 
even  without  a  declaration  to  that  effort.  Such 
resulting  interest  may  be  Hold  on  execution  and 
the  legal  title  thereby  transferred  to  the  pur- 
chaser by  virtue  of  the  29  Cur.  II.,  cb.  8.  of 
which  the  4th  section  of  our  Statute  of  l'»ex  in 
a  copy.  1  R.  L..  74;  Watwn,  Sheriff*.  209;  8 
Johns..  216;  17  Id.,  8.W. 

If  the  money  be  advanced  by  the  fatherand 
the  conveyance  taken  in  the  name  of  a  child  ; 
or  by  a  huHband,  and  taken  in  the  name  of  the 
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wife,  in  each  case  it  will  in  the  first  instance  be 
deemed  an  advancement  to  them  and  not  a  re- 
sulting trust;  subject,  however,  to  explanation. 
1  Crui.,  477,  sec.  43,  tit,  Trusts;  2  Fonbl.,  ch. 
5.  pp.  121,  125;  11  Johns.,  96;  1  Swanst.,  13  ; 
10  Ves.,  367;  2  Madd.  Ch.,  116,  119;  Sudg. 
Vend..  621.  The  last  author  remarks,  p.  627 : 
"But  if  a  purchase  in  the  name  of  the  wife  or 
child  be  after  marriage  and  voluntary,  it  may 
perhaps  be  fraudulent  as  against  creditors,  in 
like  manner  as  if  the  settlement  was  of  prop- 
erty actually  vested  in  the  husband."  It  has, 
416*]  however,  *he  says,  been  strenuously 
argued  that  a  purchase  is  not  within  the  oper- 
ation of  the  Statute  of  13  Eliz. ;  for  as  the  pur 
chaser  may  give  the  money  to  the  object  of  his 
bounty  to  "purchase  the  estate  for  himself,  he 
may  by  the  same  reason  direct  a  conveyance  to 
be  made  to  him  ;  and  this  seems  to  be  the  bet- 
ter opinion  where  the  case  is  clear  of  actual 
fraud.  It  was  admitted  in  the  case  of  Christ's 
Hospital  v.  Bridgen,  that  mortgages  taken  in 
the  joint  name  of  husband  and  wife,  for  mon- 
eys loaned  by  the  former  in  his  lifetime,  and 
which  were  claimed  by  the  latter  as  survivor, 
might  be  deemed  fraudulent  in  the  case  of 
creditors,  and  for  a  very  strong  ground  urged 
by  the  counsel,  to  wit,  that  it  they  were  not 
thus  void,  the  husband  by  joining  his  wife  in 
the  securities,  would  be  always  enabled  to  de- 
fraud all  his  creditors.  2  Vern.,  683;  /d.,490. 
and  n.;  1  Ves.,  Sr.,  130.  All  the  cases  concur 
that  the  presumption  in  favor  of  a  provision 
for  the  wife,  where  the  deed  is  taken  in  her 
name,  may  be  rebutted  by  the  contemporane- 
ous circumstances.  2  Madd.  Ch.,  116, and  cases 
cited;  1  Swant.,  17. 

Now  it  is  perfectly  clear  from  the  facts  in 
this  case,  that  the  husband  had  no  such  bona 
fide  intent  as  simply  to  make  a  provision  ;  but 
on  the  contrary,  avowed  his  purpose  to  be,  fp 
keep  the  property  from  his  creditors  ;  he  di- 
rected the  grantor  to  make  the  conveyance  to 
his  wife;  said  that  he  was  in  debt,  and  wanted 
to  secure  the  estate  for  the  benefit  of  his  fam- 
ily. The  account  upon  which  this  judgment 
was  subsequently  obtained  was  then  running 
against  him.  To  hold  this  an  advancement, 
under  the  circumstances,  would  open  a  way 
through  which  the  grossest  frauds  might  be 
practiced  upon  creditors  with  impunity. 

It  is  true,  to  pronounce  the  deed  void  under 
the  Statute  of  Frauds,  would  be  an  unavailing 
judgment  for  the  plaintiff  in  this  court ;  it 
would  not  operate  to  vest  the  title  in  him,  and 
were  this  the  only  view  of  the  case,  the  credit 
ors  in  these  cases  would  be  under  the  necessi- 
ty of  resorting  to  a  court  of  equity  in  order  to 
obtain  possession  of  the  fund.  But  assuming 
the  idea  of  a  provision  for  the  wife  to  be  suffi- 
ciently rebutted  upon  the  circumstances,  then 
a  resulting  trust  arose  to  the  husband,  and  the 
417*]  fee  passed  under  the  *sale  to  the  pur- 
chaser. This  seems  to  be  the  necessary  conse- 
quence of  such  explanation  ;  for  the  general 
rule  then  operates,  the  same  as  if  the  convey- 
ance had  been  taken  in  the  name  of  a  stranger. 

Judgment  reversed  ;  venire  de  novo  ;  cost*  to 
abide  the  event. 

Cited  in— 1  Hill,  571;  4  Denio.  445:  5  Denio,  233: 15  N. 
Y..477;  46  N.Y.,16;  6  Barb.,  489;  13  Barb.,  656;  20  Barb., 
11:  48  Wis.,  143. 
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BURHANS  v.  SANFORD  &  BROWN. 

Action  for  Malicious  Prosecution — Prima  Facie 
Case — Probable  Cause — Malice  may  be  Inferred 
— Practice. 

An  action  on  the  case  for  malicious  prosecution, 
is  prima  facie  sustained  by  proof  that  the  suit  com- 
plained of  as  maliciously  prosecuted, was  voluntari- 
ly discontinued:  such  proof  throws  upon  the  de- 
fendant the  onus  of  showing  probable  cause. 

Suffering  a  judgment  of  won  pros,  or  as  in  case  of 
nonsuit,  to  be  entered  by  the  defendant,  has  not  the 
same  effect;  the  mere  omission  to  prosecute  a  suit, 
does  not  of  itself  furnish  sufficient  ground  for  the 
action  of  malicious  prosecution. 

Malice  may  be.and  usually  is  inferred  in  these  ac- 
tions, from  the  want  of  probable  cause ;  it  is  not 
necessary  to  show  that  the  act  complained  of,  was 
dictated  by  angry  feeling,  or  a  vindictive  motive. 

Citations— 4  Taunt,  7;  9  East,  361;  6  Dowl.  &  R.,  12; 
3  Carr.  &  P.,  12,  495;  1  M.  &  M.,  253. 

THIS  was  an  action  on  the  case  for  a  malic- 
ious prosecution,  tried  at  the  Albany  Cir- 
cuit in  Oct.  ,1836,  before  the  Hon.  James  Van- 
derpoel,  then  one  of  the  Circuit  Judges. 

The  plaintiff  proved  that  in  Jan.,  1830,  he 
was  arrested  and  held  to  bail  on  a  capias  issued 
out  of  the  Mayor's  Court  of  the  City  of  Albany, 
at  the  suit  of  the  defendants,  in  an  action  of 
slander,  without  a  judge's  order  to  hold  to  bail. 
2  R.  8.,  348,  sec.  8.  Sanford  &  Brown  de- 
clared in  that  action  ;  the  defendant  pleaded 
not  guilty  and  gave  notice  of  special  matter  in 
justification.  In  July,  1831,  Sanford  &  Brown 
voluntarily  discontinued  their  action, and  paid 
the  costs.  A  judgment  of  discontinuance  was 
perfected.  On  proof  of  these  and  some  other 
facts,  the  plaintiff  rested.  The  defendants 
moved  for  a  nonsuit  on  the  ground  that  the 
plaintiff  had  neither  proved  malice  nor  want 
of  probable  cause.  The  judge  decided  that 
there  was  not  sufficient  evidence  to  carry  the 
cause  to  the  jury,  and  nonsuited  the  plaintiff. 
The  plaintiff  excepted,  and  now  moves  for  a 
new  trial. 

*Mr.  H.  Burhans,  in  pro.  per.         f*418 
Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Bronson,  J.  When  this  cause 
was  before  the  court  on  a  former  occasion,  the 
case  stated  that  the  plaintiffs  in  the  action  of 
slander  suffered  a  judgment  as  in  case  of  non- 
suit to  be  taken  against  them;  and  we  held  that 
this /act  alone  did  not  furnish  sufficient  evi- 
dence of  a  want  of  probable  cause  to  entitle  the 
plaintiff  to  a  verdict.  The  mere  omission  to 
prosecute  an  action, by  reason  of  which  the  de- 
fendant obtains  a  judgment  of  non  pros,  or  as 
in  case  of  nonsuit,  does  not  of  itself  furnish  a 
sufficient  foundation  for  this  action.  Sinclair 
v.  Eldred,±  Taunt., 7;  see,  also,  Purcell  v.  Mac- 
namara,  9  East,  361.  But  it  now  appears  that 
the  former  action  was  voluntarily  discontinued 
by  the  plaintiffs.  That  was  sufficient  to  change 
the  onus  and  throw  upon  the  defendants  the 
necessity  of  showing  probable  cause  for  arrest. 
Nicholson  v.  Coghill,  6  Dow.  &  R.,  12;  Webb  v. 
HiU,  3  Carr.  &  P.,  485 ;  8.  C.  1  M.  &  M. ,  253. 

Malice  may  be,  and  usually  is  inferred  in 
these  actions  from  the  want  of  probable  cause. 
It  is  not  necessary  to  show  that  the  act  com- 
plained of  was  dictated  by  angry  feeling,  or  a 
vindictive  motive.  Jones  v.  Nicholls,  3  Moore 
&  P.,  12.  The  evidence  was  sufficient,  prima 
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Jade,  to  carry  the  cause  to  the  jury,  and  the 
nonsuit  must  therefore  be  set  aside. 
New  trial  granted. 

Cited  In— 38  N.  Y.,  13: 1  Trans.  App.,  188;  40  Super.. 
50:  !W  U.  S..  193;  11  Kan.,  5&J;  (JO  111.,  403:  27  Mich.,  540; 
43  Micb.,  247. 


419*]  *LOOMIS 

V. 

EDGERTON  &  SYKES. 

Malicious  Mischief— Misdemeanor. 

Malicious  mischief  dane  to  any  kind  of  property 
is  a  misdemeanor,  and  the  party  doing'  the  injury 
may  be  prosecuted  criminally. 

American  cases  on  the  subject  referred  to.and  the 
absence  of  English  cases  accounted  for. 

Citations— 5  Cow..  258;  1  Overt.,  305;  1  Aik.,  228, 229; 
2  Brown  (Pa.),  348, 251: 3  Greenl.,  177. 

TVEMURRER  to  plea.  The  plaintiff  declared 
\J  for  an  assault,  battery  and  false  imprison- 
ment. The  defendants  pleaded  separately, after 
denying  the  force,  etc.,  and  whatever  was 
against  the  peace,  etc.,  that  Edgerton  made  a 
complaint  upon  oath  before  a  justice  of  the 
peace,  that  the  plaintiff  had  with  force  and 
arms,  etc., willfully, wickedly,  maliciously  and 
in  a  secret  manner,  seized  and  broken  in  pieces 
a  cutter,  the  property  of  Edgerton  ;  that  the 
justice  thereupon  issued  a  warrant,  setting 
forth  the  complaint  and  commanding  any  con- 
stable of  the  county  to  apprehend  and  bring 
the  plaintiff  before  him,  to  answer  to  such  com- 
plaint; which  warrant  Edgerton  caused  to  be 
delivered  to  Sykes,  who  was  a  constable  of  the 
county, and  who  by  virtue  thereof  arrested  the 
plaintiff, etc., which  is  the  same  imprisonment, 
etc.  To  these  pleas  the  plaintiff  demurred. 
<)n  the  argument  it  was  insisted  :  1.  That  the 
act  charged  against  the  plaintiff  was  not  a 
criminal  offense  ;  and  2.  That  the  justice  con- 
sequently having  no  jurisdiction  in  the  matter, 
the  warrant  was  void  and  no  protection  to 
either  the  constable  or  the  complainant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Messrs.  W.  C.  Noyes  and  C.  P.  Kirk- 
land,  for  defendants. 

By  the  Court,  Co  wen.  J.  The  principle  of 
the  case  of  People  v.  Hmith,  5  Cow.,  258,  and 
of  the  cases  there  cited,  is  in  point,  that  ma- 
licious mischief  done  to  any  kind  of  property 
is  a  misdemeanor.  The  general  principle  is 
there  laid  down,  and  exemplified  by  various 
CBtcin  and  must  be  maintained.  In  addition 
to  the  cases  there  noticed,  particularly,  by  Mr. 
42O*J  *«/.  Woodworth,  is  one  cited  by  Mr. 
Collier,  the  counsel  for  the  prosecution  of 
State  v.  Council,  1  Overton.  305,  which  was  Ml 
indictment  under  a  statute  of  Trim.,  for  will- 
fully and  maliciously  killing  a  horse.  Ken- 
nedy and  Powell,  </•/.,  agreed  that  the  offense 
was  indictable  at  common  law,  though  the 
point  does  not  seem  to  have  been  necessarily 
involved.  This  point  was  also  much  and  very 
ably  considered  in  State  v.  Briggt,  1  Aik.,  226, 
by  the  Supreme  Court  of  Vt.,  who  show  very 
satisfactorily  that  nothing  is  to  be  inferred 
against  the  offense  being  one  at  common  law, 
from  the  circumstance  that  malicious  mischief 
is  punishable  in  England  by  statutes,  which 
are  so  universally  relied  on  by  the  CMOS. 
WKND.  19.  N.  Y.  R,  13. 


Hutchinson,  J.,  said  the  statutes  were  so  an- 
cient and  the  punishments  so  severe,  that  they 
were,  of  course,  resorted  to,  and  the  common 
law  thus  lost  sight  of,  though  the  statutes  were 
intended  as  a  mere  increase  of  its  penalties. 
Id.,  229;  Com.  v.  Eckert,  2  Brown,  Pa.,  248, 
251,  is  also  in  point.  The  cases,  I  admit,  are 
not  entirely  uniform,  for  in  Brown's  case,  3 
Greenl.,  177,  the  malicious  girdling  of  fruit 
trees  was  held  not  indictable  except  by  statute. 
This  would  be  a  sad  exception  to  the  general 
wisdom  of  the  common  law.  I  am  happy  to 
find  the  balance  of  authority  decidedly  the  oth- 
er way.  Brown's  case  seems  to  have  passed 
without  adverting  to  the  American  cases, 
though  several  of  them  had  already  held  a 
different  doctrine. 

We  are  clear  that  the  warrant  in  the  case  at 
bar  recited  a  criminal  offense.  We  need  not, 
therefore,  examine  the  second  point. 

Judgment  for  the  defendants. 

Distinguished— 31  Hun.  61. 

Cited  in— 5  Denio,  279:  31  Hun,  59;  5  Park.,  192,574  ; 
21  Am.  Rep.,  456  (72  N.  C.,  201). 
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Action  for  Malicious  Prosecution — Evidence — 
Probable  Cause —  Want  of. 

In  an  action  for  a  malicious  prosecution,  where 
the  former  suit  was  a  proceeding  by  attachment 
against  the  plaintiff  as  having  departed  the  county 
with  intent  to  defraud  his  creditors,  it  is  not  neces- 
sary that  the  plaintiff  should  prove  the  determina- 
tion of  the  former  suit  in  his  favor,  to  establish  a 
want  of  probable  cause:  such  proof  is  required  only 
where  he  had  an  opportunity  to  make  a  defense  in 
the  former  action. 

Citatinns-1  Selw.,  808 ;  Saund.  Pi.  &  Ev.,  651,  858 ; 
2  Chit.  PI..  245.  n.  e.1 248  n.  r:  12  Mod.,  308:  1  Salk., 
12 ;  IT.  R.,  493.  551 ;  1  Saund..  228  i>,  n.  1;  3  Camp.,  61, 
n.  1;  Doug-.  215. 

THIS  was  an  action  on  the  case  for  a  mali- 
cious  prosecution,  tried  at  the  Chenango 
Circuit  in  Sep.,  1834,  before  the  Hon.  Robert 
Monell,  one  of  the  Circuit  Judges. 

The  defendant,  in  the  absence  of  the  plaint- 
iff, obtained  an  attachment  against  his  proper- 
ty on  the  allegation  that  the  plaintiff  had  de- 
parted the  county  in  whirh  he  had  resided, 
with  the  intent  to  defraud  his  creditors,  ob- 
tained a  judgment  against  him  in  the  proceed- 
ing thus  commenced,  sued  out  an  execution  and 
i  sold  the  property  of  the  plaintiff.  The  plaint- 
I  iff  gave  evidence  going  to  show  that  the  de- 
i  mand,  on  which  the  judgment  was  obtained, 
had  been  paid  by  him  previous  to  the  institu- 
tion of  the  proceeding*.  On  a  motion  for  a 
nonsuit,  the  judge  ruled  that  the  judgment  ob- 
tained by  the  defendant  remaining  unrevtTRed, 
rebutted  the  presumption  of  want  of  probable 
cause  arising  from  the  fact  of  payment;  that 
there  was  no  malice  shown,  and  that  the 
plaintiff  must  be  nonsuited.  A  nonsuit  was  ac- 
cordingly entered,  and  a  motion  was  now  made 
to  net  it  aside. 

Mr.  J.  A.  Spencer,  for  plaintiff. 
Mr   R.  B.  Bates,  for  defendant. 

By  the  Court.  Nelson.  Cfi.  J.  Thl»  action 
lie*  against  any  person  who  maliciously  and 
!  without  probable  caute  pnwcrutea  another. 
•  whereby  the  party  prosecuted  »uMains  an  in- 
i  jury  cither  in  person,  property  or  reputation. 
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1  Selw..  806;  Saund.  PI.  &  Ev.,  65);  2  Chit 
PL,  248,  n.  r;  12  Mod.,  208;  1  Salk.,  12;  1  T. 
R,  493,  551. 

As  a  genera]  rule,  the  plaintiff  must  aver  in 
41-2*]  his  declaration,  *and  prove  on  the  tria' 
the  determination  of  the  former  suit  in  his  fa 
vor,  Saund.  PI.  &  Ev.,  858;  2  Chit.  PI.,  245, 
n.  6,  though  the  omission  of  the  avermenl 
would  be  cured  after  verdict.  1  Saund.,  228 
b,  n.  1;  see.  also,  3  Camp.,  61,  n.  1.  The  rea 
son  for  this  proof  is  obvious,  for  otherwise  he 
might  recover  in  this  action,  and  still  be  con- 
victed, or  have  judgment  against  him  in  the 
former  suit.  Doug.,  215.  But  it  does  not  ap 
ply  where  the  malicious  prosecution  com- 
plained of  arises  out  of  proceedings  on  attach- 
ment in  the  absence  of  the  party  defendant,  in 
which  no  opportunity  is  afforded  him  to  de- 
fend the  suit.  A  judgment  against  him  under 
such  circumstances,  cannot  be  deemed  con- 
clusive evidence  of  probable  cause  or  want  of 
malice,  as  in  cases  of  personal  service  of  proc- 
ess. The  rule  was  first  laid  down  in  reference 
to  these  cases,  and  when  thus  confined,  is  a 
sound  one.  but  altogether  inapplicable  in  re- 
spect to  alleged  malicious  suits  under  this  new 
statute  remedy  given  to  a  plaintiff.  The  reason 
of  the  rule  ceasing,  the  rule  itself  should  give 
way,  and  must,  or  this  mode  of  redress  for  a 
wrong  more  likely  to  be  committed  in  ex  parte 
proceedings  than  in  litigated  cases,  must  be  de- 
nied. It  is  obvious  the  damage  to  the  party  in 
the  former  instance,  will  usually  be  much 
more  serious  than  in  the  latter;  in  the  one  case 
there  will  be  a  recovery  against  him  for  such 
amount  as  his  adversary,  on  an  ex  parte  hear- 
ing, thinks  proper  to  demand;  whilst  in  the 
other  he  is  subjected  only  to  the  costs  of  a  de- 
fense. 

New  trial  granted;  cost*  to  abide  the  event. 

Cited  in— 20  Hun,  560 ;  56  How.  Pr.,  320 ;  1  Leg. 
Obs.,  330;  56  111.,  79 ;  66  111.,  342 :  8  Am.  Rep.,  679  (55 
111.,  56);  11  Am.  Rep.,  13  (57  111..  294). 


423*]  *WEBB  v.  POND  &  LANSING. 

Action  on  Covenant  to  Indemnify  Party  from 
Liability  on  Bond  and  Mortgage —  What  must 
be  Shown. 

To  sustain  an  action  on  a  covenant  to  indemnify 
and  save  harmless  a  party  from  his  liability  on  a 
bond  and  mortgage  executed  by  him.  it  is  not  nec- 
essary to  show  that  the  covenantee  has  been  com- 
pelled by  a  course  of  legal  proceedings  to  pay  the 
debt ;  it  is  enough  that  it  appear  that  money  bad 
become  due  on  the  bond  and  mortgage,  and  that  he 
bad  paid  the  same. 

It  seems  that  the  action  would  lie  in  such  case  by 
merely  showing  that  the  party  had  become  liable  to 
pay. 

Citations— 8  Wend.,  452 ;  8  Cow.,  639. 

TiEMURRER  to  declaration.  Dec.  24, 1835, 
±J  the  defendants  entered  into  a  covenant  with 
the  plaintiff  whereby,  after  reciting  that  the 
plaintiff  had  by  deed  conveyed  to  Pond  a  house 
and  lot  in  Auburn,  upon  \vbich  the  plaintiff 
had  executed  to  one  Watson  a  mortgage  bear- 
ing date  on,  etc.,  to  secure  the  payment  of 
$1,084,  and  that  Pond  had  purchased  the  prem- 
ises subject  to  the  incumbrance  of  such  mort- 
gage, and  had  agreed  to  assume  the  payment 
of  the  same  and  save  harmless  the  plaintiff 
from  his  liability  thereon,  and  on  the  bond  ac- 
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companyiug  the  same,  the  defendants  cove- 
nanted to  indemnify  and  save  harmless  the 
plaintiff  from  his  liability  on  said  bond  and 
mortgage,  and  to  pay  to  him  all  costs  and  dam- 
ages, which  he  might  have  to  sustain  by  rea* 
son  of  said  bond  and  mortgage  remaining  out- 
standing against  him.  On  this  covenant  a  suit 
was  commenced  in  July  Term,  1837.  The 
plaintiff  set  forth  the  instrument  and  alleged 
by  way  of  breach,  that  Jan.  26,  1837,  there  be- 
came due  and  remained  unpaid  on  the  bond 
and  mortgage,  the  sum  of  $175.93;  that  Pond 
did  not  and  would  not  provide  means  for  the 
payment  of  the  same;  that  the  defendants  did 
not  indemnify  and  save  him  harmless  from 
his  liability  on  the  bond  and  mortgage,  and 
that  June  26,  1837,  he  was  called  upon  find 
forced  and  obliged  to  pay,  and  did  pay  to 
Watson,  the  holder  of  the  bond  and  mortgage, 
the  said  sum  of  $175.93,  with  the  interest 
thereof,  etc.  To  this  declaration  one  of  the  de- 
fendants put  in  a  demurrer,  and  assigned  as 
special  cause  of  demurrer,  that  it  is  not  alleged 
that  the  plaintiff  was  legally  compelled  to  pay 
the  amount  due  upon  *the  bond  and  [*424 
mortgage,  and  that  Pond  had  the  right  to  have 
the  mortgage  foreclosed  and  the  premises  sold 
to  pay  the  debt.  The  cause  was  submitted  oa 
written  arguments. 

Mr.  J.  Porter,  for  plaintiff. 

Mr.  A.  Gould,  for  defendants. 

By  the  Court,  Bronson,  J.  The  covenant 
is  not  simply  to  indemnify  and  save  harmless 
against  the  bond,  but  it  is  to  indemnify  and 
save  harmless  the  plaintiff  from  his  liability  on 
the  bond.  The  breach  assigned  not  only  shows 
that  the  plaintiff  became  liable  on  the  bond, 
but  that  being  liable,  he  has  been  called  upon, 
and  forced  and  obliged  to  pay,  and  has  act- 
ually paid  the  sum.  which  he  seeks  to  recover. 
There  can  be  no  doubt  that  the  breach  is  suffi- 
cient. The  plaintiff  was  not  bound  to  wait 
until  he  was  sued  on  the  bond  ;  he  had  the 
right  to  pay  the  money,  and  then  resort  to  the 
covenant  for  his  indemnity.  Indeed,  according 
to  the  case  of  Chace  v.  Hinman,  8  Wend.,  452, 
and  the  opinion  of  Jones,  Chancellor,  in  Rock- 
feller  v.  Donnelly,  8  Cow.,  639,  it  was  enough 
to  allege  that  the  plaintiff  had  become  liable  to 
pay,  and  then  he  might  recover  damages  to  the 
extent  of  his  liability,  although  he  had  not  paid 
the  money.  The  demurrer  is  not  well  taken. 

Judgment  for  plaintiff. 

Cited  in-1  N.  Y.,  554:  48  N.  Y.,  537;  6  Barb.,  535; 
14  Barb.,  205;  44  Barb.,  214;  68  111.,  617;  2  Am.  Rep.. 
153  (15  Minn.,  470,  471) ;  23  Am.  Rep.,  406  (122  Mass., 
568). 


TOWNSEND  ET  AL.  v.  GOEWEY. 


Corporations — Joint  Stock  Association — Action 
at  Law  Lies  to  Enfoice  Subscriptions  to  Capital 
Stock — Parties — Imflied  Promise. 

Where  an  incorporated  joint  stock  association  is 
formed,  and  the  members  of  it,  by  the  articles  of 
association,  promise  to  pay  the  amount  of  stock  by 
;hem  severally  subscribed,  in  calls  to  be  made  by 
trustees  named  in  the  articles,  an  action  at  law  lies 
:o  enforce  such  promise,  notwithstanding  that  both 
;he  plaintiffs  and  the  defendants  are  members  of 
the  association  and,  consequently,  copartners. 

An  action  at  law  cannot  be  maintained  upon  an 
mplied  promise  from  one  partner  to  another  in  the- 
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same  association ;  but  it  lies  upon  an  express  prom- 
ise in  respect  to  advances  to  be  made,  or  a  common 
stock  to  be  created,  for  carrying  on  the  business  of 
the  association. 

If  the  promise  be  to  trustees  named  in  the  articles 
of  association,  the  action  must  be  brought  in  the 
names  of  such  trustees,  although  the  term  of  their 
office  has  expired,  or  the  trust  has  passed  into»the 
485*]  hands  of  other  persons  *either  as  successors, 
or  as  substituted  by  Act  of  the  Legislature  and  the 
assent  of  the  stockholders. 

So  the  action  must  be  brought  in  the  names  of  the 
first  trustees,  although  for  calls  made  after  their 
offices  have  expired. 

Citations-Coll.  Part..  8,  14. 143,  824,  628.  627.  651 :  4 
Johns.  Ch.,  573.  592 ;  3  Kent,  Com.,  26 ;  2  Dowl.  &  R., 
196;  1  Barn.  &  C.,  74;  13  East,  7:  4  Bing.,  149;  1 
Anstr..  50 ;  10  Moore,  341 ;  3  Bing.,  54 ;  3  Maule  &  S., 
488 ;  2  Stark..  107. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit  in  Oct.,  1837,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
May  24,  1836,  an  association  was  formed  in 
the  City  of  Albany,  for  the  purpose  of  building 
an  Exchange,  and  articles  of  association  were 
entered  into,  whereby  the  subscribers  agreed  to 
form  themselves  into  a  joint  stock  Company, 
to  be  known  as  "  The  Albany  Exchange  Com- 
pany," for  the  purpose  of  purchasing  a  block 
in  the  city,  and  erecting  thereon  a  building  for 
Ihe  use  of  banking  and  insurance  companies, 
etc  ,  which  should  not  only  be  ornamental,  but 
yield  a  fair  return  to  the  stockholders  on  their 
investment.  The  capital  stock  it  was  agreed 
should  consist  of  3,000sharesof  $100 each,  and 
that  the  subscribers  should  take  the  number  of 
shares  set  opposite  their  respective  names,  and 
pay  the  amount  required  to  be  paid  thereon  to 
the  trustees  in  the  articles  named,  or  to  their 
successors.  The  trustees  named  were  I.  Town- 
send,  E.  Corning,  J.  L.  Rathbone,  8.  Stevens, 
J.  Stevenson,  O.  W.  Stanton  and  S.  M.  Wood- 
ruff, who  were  declared  to  be  the  first  trustees 
and  to  hold  their  offices  until  the  second  Mon- 
day of  Jan..  1837.  The  trustees  were  empow- 
ered to  make  calls  from  time  to  time  on  the 
capital  stock.  The  stock  to  be  deemed  personal 
property,  to  be  transferable  as  such,  scrip  to  be 
issued,  and  assignees  to  be  subject  to  the  regu 
lations  of  the  association  the  same  as  original 
subscribers.  The  articles  not  to  be  binding 
unless  2.500  shares  of  the  stock  were  sub- 
scribed for  within  10  days  from  the  date  of  the 
articles.  If  a  charter  should  be  granted  by  the 
Legislature  to  the  Co.  or  trustees,  and  the  same 
should  be  adopted  at  a  meeting  of  the  stock- 
holders, it  was  declared  that  the  same  should 
be  binding  upon  the  subscriters  to  the  articles 
of  association,  and  that  the  trust  thereby  cre- 
ated should  cease  and  vest  in  the  Co. 
426*1  *Tue  2.500  shares  of  stock  were  sub- 
scribed for  within  the  stipulated  time,  and  the 
trustees  made  large  purchases  of  land  in  the 
contemplated  block,  and  entered  into  contract* 
ami  personal  liabilities  to  a  large  amount  to 
carry  into  effect  the  objects  of  the  association. 
Feb,21,  1887,  a  charter  was  obtained  from  the 
Legislature,  and  the  Co.  incorporated.  Seven 
persons  were  named  in  the  Act  of  incorpora 
lion  aa  the  first  directors,  who  were  to  hold 
their  offices  until  the  second  Monday  of  Jan. . 
1888.  only  four  of  whom  wen-  of  the  number 
of  trustees  named  in  the  articles  of  awocinlion. 
The  charter  took  effect  immediately,  and  wo* 
adopted  at  a  meeting  of  the  stockholder!!.  Pre- 
vious to  UA  adoption  two  call*  of  $5  each  on 
each  share  of  the  stock  had  been  made  by  the 
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trustees,  and  after  its  adoption  four  more  calls 
of  a  like  amount  were  made.  The  defendant 
was  one  of  the  original  subscribers  to  the  arti- 
cles of  association,  and  subscribed  for  two 
shares  of  the  stock.  The  defendant  having 
neglected  to  pay  the  calls  upon  his  shares,  this 
action  was  brought  against  him  to  recover  $CO, 
the  amount  of  six  calls.  The  suit  was  com- 
menced in  July  Term,  1837,  after  the  Act  of 
incorporation  and  the  adoption  of  the  charter, 
in  the  names  of  the  seven  persons  named  in  the 
articles  as  trustees,  as  plaintiffs.  Upon  the 
above  state  of  facts  the  plaintiffs  rested  their 
cause.  The  defendant's  counsel  thereupon 
moved  for  a  nonsuit  on  the  following  grounds: 

1.  That  the  plaintiffs  and  the  defendant  being 
stockholders  in  a  joint  stock  association  were 
partners,  and  an  action  at  law  could  not  be 
maintained  without  showing  a  balance  struck, 
or  a  settlement  and  an  express  promise  to'pay. 

2.  That  the  plaintiffs  ceased  to  be  trustees  on 
the  second  Monday  of  Jan.,  1837,  according  to 
the  articles  of  association,  and  after  that  day 
were  not  entitled  to  maintain  an'  action,  or  if 
entitled,  they  could  sue  only  for  the  calls  made 
previous  to  the  expiration  of  their  offices.     3. 
That  the  granting  of  the  charter  by  the  Legis- 
lature, and  the  adoption  of  the  same  by  the 
Co.  put  an  end  to  the  trust  held  by  the  plaint- 
iffs, and  the  same  vested  in  the  incorporated 
Co.;  and  for  that  reason   *no  action  [*427 
could  be  maintained  by  the  plaintiffs  except 
for  the  calls  made  previous  to  the  granting  and 
adoption  of  the  charter  ;  and  4.  That  the  de- 
fendant had  a  right  to  forfeit  his  stock,  and  the 
plaintiffs  having  failed  to  show  a  promise  to 
pay,  they  were  not  entitled  to  recover.     The 
judge  refused  to  nonsuit  the  plaintiffs,  and  the 
jury  under  his  direction   found  a  verdict  in 
their  favor  for  the  amount  of  the  six  calls  with 
interest.    The  defendant  asks  for  a  new  trial. 

>//•.  J.  Holmes,  for  defendant. 

Messrs.  S.  Stevens  and  M.  T.  Reynolds, 
for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  objection 
taken  for  the  first  time  on  the  argument,  that 
this  association  was  illegal  as  being  in  the 
nature  of  a  corporation  issuing  scrips  and  pro- 
viding for  a  transfer  of  its  stock,  is  not  well 
founded.  The  act  of  associating  in  this  \vity 
is,  we  think,  properly  characterized,  by  the 
first  exception  taken  on  the  trial.  It  constituted 
a  partnership,  valid  as  being  formed  for  the 
purposes  of  a  lawful  and  honest  enterprise. 
Colly.,  Part..  624.  Am.  ed..  and  cases  cited. 

It  is,  we  think,  clear  that  if  this  action  will 
lie  at  all,  it  must  be  in  the  names  of  the  plaint- 
iffs, the  original  trustees  to  whom  the  promise 
wan  mode.  Such  promise  is  not  negotiable,  and 
although  the  beneficial  interest  may  have 
passed  to  the  successors  of  the  plaintiffs,  and 
thence  to  the  Corporation  created  by  the  char- 
ter, no  agreement  contains!  in  the  articles 
could  work  a  transfer  of  the  legal  right  of  ac- 
tion to  others,  to  be  pursued  in  their  own 
names.  They  took  but  an  equitable  right  u* 
assignees,  and  have  very  properly  proceeded 
and  brought  their  null  in  the  name  of  the  orig- 
inal promise*,  their  assipnorn.  The  promise 
being  to  pay  to  the  truMeesor  their  successors. 
U  but  an  agreement  that  the  HurrcHwm*  MiouJd 
be  considered  and  have  all  the  riirhtt*  of  o»*ign- 
ees,  without  a  formal  alignment.  The  name 
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may  be  said  as  to  the  directors  of  the  incorpo- 
rated Co.  It  maybe  that  the  calls  should  have 
been  made  by  the  successors  or  assignees  re- 
spectively holding  the  beneficial  interest  at  the 
428*]  *time  ;  yet,  in  legal  effect,  they  would 
be  the  calls  or  the  original  promisees,  and 
should  be  so  treated  in  pleading.  No  question 
is  made  in  the  case,  however,  but  that  the  calls 
were  made  by  the  right  persons. 

The  more  nice  question  in  the  cause  is  the 
one  first  stated  in  the  bill  of  exceptions,  viz.: 
that  the  plaintiffs  themselves  being  stockhold- 
ers, are  copartners  with  the  defendant  and, 
therefore,  cannot  maintain  assumpsit.  That 
the  plaintiffs  or  either  of  them  were  stockhold- 
ers does  not  appear  in  the  bill  of  exceptions, 
though  it  was  assumed  and  agreed  on  the  ar- 
gument that  some  or  one  of  them  are,  and  a 
desire  mutually  expressed  that  the  question 
should  be  considered  by  us  in  reference  to  nu- 
merous other  causes  pending  upon  the  articles 
wherein  the  fact  would  appear.  We  have  ac- 
cordingly looked  into  the  question.  No  objec- 
tion was  made  that  if  the  articles  were  of  a 
nature  to  raise  a  partnership,  but  that  such  a 
connection  has  been  formed.  The  parties  have 
subscribed  ;  all  conditions  in  the  way  of  the 
articles  becoming  absolutely  obligatory  are 
removed,  and  the  declaration  avers  that  the 
trustees,  the  agents  of  all,  have  proceeded  to 
action  in  the  business  of  the  Co.  Colly.,  Part., 
626,  627.  It  was  denied,  on  the  argument, 
however,  that  a  joint  stock  companv  consti- 
tutes a  partnership,  and  it  was  said  this  was  so 
held  by  the  late  Chancellor  Kent,  in  Livingston 
v.  Lynch,  4  Johns.  Ch.,  573,  592,  of  North  Riv. 
Steamboat.  The  contrary  is  extremely  well  set- 
tled by  a  long  and  well  considered  train  of  au- 
thority, both  English  and  American,  unbroken, 
as  far  as  I  have  been  able  to  find  by  a  single 
judicial  opinion  beside  that  of  Chancellor Kent. 
Colly.,  part.,  626,  651,  and  cases  cited;  3  Kent, 
Com.  26,  3d  ed.,  and  cases  cited.  Consider- 
ing the  question  a  priori,  we  do  not  see  how 
there  can  be  any  serious  doubt.  The  stock- 
holders became  jointly  interested  in  the  sub 
ject  of  their  dealings  ;  and  their  first  article 
declares  the  object  to  be  a  fair  return  for  their 
investments.  The  amount  to  each  must,  of 
course,  depend  on  a  general  account  of  mutual 
profit  and  loss.  Colly.,  Part.,  8,  14. 
429*]  *It  is  true,  that  the  law  will  not  imply 
a  promise  from  one  partner  to  another  in  res- 
pect to  their  common  concerns.  Colly. ,  Part. , 
143.  But  I  am.not  aware  of  anything  in  this 
relation  which  precludes  them  from  making  a 
valid  express  contract  inter  se,  and  in  respect 
to  any  branch  of  their  partnership  business  if 
they  choose.  Several  examples  of  this  are  given 
in  the  books.  It  was  held  that  though  a  partner 
in  a  joint  stock  company  go  on  and  perform 
services  and  expend  money  as  an  agent  in  its 
formation, he  shall  not  have  an  action  at  law  to 
recover  it,  even  though  the  company  in  contem- 
plation were  never  actually  formed  Both  plaint- 
iff and  defendant  were  shareholders.havingsub 
scribed  the  articles.  The  defendant  was  chair- 
man. Yet,  Abbott,  Ch.  J.,  said:  "  If  he  (the  de- 
fendant) had  given  any  personal  undertaking  to 
pay  the  expenses  incurred  by  the  plaintiff,  that 
might  entail  a  liability  upon  him."  Holmes  v. 
Higgins,  2  Dowl.  &  R.,  196;  S.  C.,\  Barn.  &  C., 
74.  Accordingly  in  Yenning  v.  Leckie,  13 
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East,  7,  the  defendant  having  agreed  with  the 
plaintiff  his  partner  to  take  one  half  share  of 
certain  flax  bought  by  the  plaintiff  on  joint  ac- 
count, and  to  furnish  the  plaintiff  with  one 
half  the  amount,  in  time  for  the  payment  there- 
of, in  case  he  should  require  it,  the  K.  B.  held 
thaf  the  plaintiff  might  recover  at  law  on  this 
promise.  Ld.  Elleuborough,  Ch.  J.,  said  : 
"  There  are  many  deeds  of  copartnership  in 
which  the  partners  covenant  each  to  advance 
a  certain  sum  at  first,  and  can  it  be  said  that 
no  action  would  lie  by  one  to  enforce  that  cove- 
nant against  another, because  there  are  accounts 
between  them  afterwards,  which  require  un- 
raveling in  a  court  of  equity?"  Le  Blanc,  J., 
said  :  "  The  respective  sums  were  to  be  paid 
by  each  before  there  could  be  any  account  of 
profit  or  loss  between  them  as  partners  upon 
the  goods"  In  Neale  v.  Turton,  4  Bing.,  149, 
Best.  Ch.  J.,  admitted  that  if  one  partner  were 
to  draw  on  other  partners  by  name,  and  they 
were  individually  to  accept,  he  might  recover 
against  them,  because  by  such  an  acceptance, 
a  separate  right  is  acknowledged  to  exist.  And. 
Preston  v.  Strulton,  1  Anst. ,  50,  seems  to  have 
been  decided  on  this  principle.  A  specific 
promise  or  arrangement  between  partners, 
though  *in  respect  to  a  part  of  the  com-  [*43O 
mon  fund,  therefore,  takes  it  out  of  the  gen- 
eral account  in  equity,and  makes  it  the  subject 
of  an  action  at  law.  Coffee  v.  Brian,  10  J.  B. 
Moore,  341  ;  8.  C.,  3  Bing.,  54.  And  it  was 
not  denied  in  Davies  v.  Hawkins,  3  Maule  & 
S.,  488,  but  on  the  contrary  seems  to  be  con- 
ceded that  it  is  competent  for  the  parties  to 
declare  in  advance  by  their  articles  of  copart- 
nership, the  persons  in  whose  name  actions  may 
be  brought  in  behalf  of  the  firm  against  a  mem- 
ber of  the  firm,  for  goods  sold  to  him  by  the 
partnership. 

In  the  case  at  bar  we  have  an  express  prom- 
ise to  pay  a  specific  amount  to  the  plaintiffs, 
which  was  to  constitute  so  much  of  the  origi- 
nal stock  upon  which  the  business  of  the  Com- 
pany was  to  proceed.  The  money  subscribed 
never  made  a  part  of  the  general  account  of 
the  partners;  but  even  if  it  had,  I  find  no  case 
which  holds  that  it  might  not  have  been  taken 
out  and  made  the  subject  of  an  action  at  law  by 
an  express  agreement.  The  short  of  the  agree- 
ment here  is:  that,  in  consideration  of  the 
plaintiffs  incurring  certain  duties  as  trustees, 
the  defendant  would  pay  them  the  sum  sub- 
scribed by  him,  to  enable  them  to  carry  on  the 
common  concern.  Oale  v.  Leckie,  2  Stark. .  107, 
will  also  be  found  a  case  in  point.  One  partner 
agreed  to  furnish  manuscript  for  a  work  to  be 
printed  by  the  other  ;  but  stopped  after  the 
print  of  336  pages.  Assumpsit  was  held  to  lie 
for  the  breach;  and  Ld.  Ellenborough,  Ch.  J., 
held  that  the  defendant  had  no  right  arbitrarily 
to  break  off  from  the  contract.  He  said:  "The 
action  is  not  brought  to  recover  partnership 
profits,  but  for  not  contributing  his  labor  to- 
wards the  attainment  of  profits  to  be  subse- 
quently divided."  The  motion  for  a  new  trial 
must  be  denied. 

New  trial  denied. 

Joint  stock  company— Action  to  enforce  payment  of 
subscription.  Cited  in— 23  Wend.,  149 ;  4  Abb.  N.  C., 
30tt ;  3  E.  D.  S.,  831 :  28  Mich.,  421. 

Partnership— Action  by  partner  upon  promise  of 
copartner.  Doubted— 91  N.  Y.,  52  (43  Am.  Rep.,  645.) 
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Cited  in— 24  Wend..  158 :  25  Wend..  452 ;  4  N.  Y., 
492 ;  45  N.  Y.,  548 :  8  Hun.  198;  12  Hun,  18  ;  31  How.  Pr., 
236;  51  How.  Pr..  58;  57  How.  Pr..  150:  2  Daly,  79; 
6  Daly.  423,  424 ;  30  Wis.,  192 ;  28  Mich,,  421. 

Trustees— Action  to  enforce  jwomise  to,  must  be  in 
name  of.  Cited  in-5  Hill,  480 ;  6  N.  Y.,  154;  37  N.  Y., 
630. 

Also  cited  in-9  Barb.,  206. 
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NASH  v.  MOSIIER. 


Transfer  of  Goods  Subject  to  a  Lien  —  Remedies. 

A  party  having  a  lien  upon  (roods  may  transfer 
the  possession  subject  to  the  lien  to  a  third  person, 
who  may  lawfully  hold  the  property  until  the  lien 
be  paid  :  but  if  the  transferee  sell  the  goods,  the 
owner  is  remitted  to  his  original  rights,  freed  from 
the  lien,  and  may  bring  trover  against  him.  The 
owner  cannot,  however,  bring  trespass  as  the  trans- 
feree came  lawfully  into  possession  by  the  deliv- 
ery of  the  bailee. 

Citations—  5  T.  R.,  604,  608  ;  7  East..  5.  7.  8  ;  1  East.. 
4  :  7  Cow.,  680  ;  11  Wend..  77,  79  ;  Story,  Bailm.,  216,  n. 
217,  218:  2  Kent,  Com.,  489,628  ;  4  Johns.,  103,  115-117; 
Bull.  N.  P.,  81:  8  Co.,  290.  291  :  6  Carr.  &  P.,  620;  4 
Wend.,  633  ;  1  Wend.,  109,  114  :  Vin.  Tresp.,  M,  12. 


was  an  action  of  trespass  de  bonis  as- 
-  portatis  tried  at  the  Washington  Circuit  in 
Nov.,  1835,  before  the  Hon.  Esek  Cowen.then 
one  of  the  Circuit  Judges. 

The  suit  was  brought  for  the  taking  of  a 
wagon,  and  sundry  other  articles  of  personal 
property.  The  defendant  had  a  distress  war- 
rant against  the  plaintiff  for  rent  due.  He 
found  the  wagon  in  the  possession  of  one 
Bates,  a  blacksmith,  who  had  a  lien  upon  it 
for  work  done  by  him  to  the  amount  of  $15. 
Bates  was  sworn  as  a  witness;  his  testimony 
was  not  very  explicit  as  to  the  manner  of  the 
taking  of  the  wagon  by  the  defendant,  but  he 
substantially  testified,  that  upon  the  defend- 
ant becoming  accountable  to  him  for  his  lien, 
he  consented  to  the  taking  of  the  wagon,  and 
that  the  defendant  had  subsequently  paid  him 
his  lien.  The  wagon  was  sold  by  the  defend- 
ant at  public  vendue,  and  bought  in  by  him- 
self. The  defendant  attempted  to  justify  un 
der  the  distress  warrant,  but  the  judge  held 
the  affidavit  of  rent  in  arrear  to  be  defective. 
The  judge  ruled  that  a  mechanic's  lien  was  in 
its  nature  assignable,  and  that  the  evidence  es- 
tablished the  fact  of  an  assignment  of  the  lien 
from  Bates  to  the  defendant,  who  was  there- 
fore legally  entitled  to  the  possession  of  the 
wagon,  until  the  lien  was  paid  by  thejplainliff  ; 
that  the  plaintiff  could  not  maintain  trespass 
for  the  wagon,  but  was  entitled  to  a  verdict 
for  the  other  property  taken.  The  jury,  under 
the  direction  of  the  judge,  found  accordingly. 

Subsequently  a  motion  was  made  before 
Judge  Cowen,  as  circuit  judge,  for  a  new  trial; 
which  application  wax  denied  by  him.  Upon 
that  occasion,  the  following  opinion  was  de- 
livered- 

4ti2*1  *"Of  the  general  right  of  a  mechanic 
to  sell  nU  debt  and  transfer  the  property  held 
in  lien  as  security,  I  perceive  there  was  form 

Nor*.—  BaQmcnt—  Hen  of  Ixiilet  for  hire-  How 
lm>t.  See  Moore  v.  Hitchcock.  4  Wend..  2012.  wtU. 

Transfer  of  good»  to  o  third  penww  mhjrct  to  the 
lien.  In  addition  to  the  above  cam>  of  Nash  v. 
Mother.  Boe  Urquhart  v.  M'lvor.  4  John*..  100; 
rirmaon  v.  Davidson,  ft  Binn..  Ml  :  Donald  v.  Suck- 
ling. L.  R.,  1  Q.  B.,  685. 

WEND.  19. 


erly  considerable  doubt.     This  and  all  other 
like  liens  raised  by  law  for  the  benefit  of  trade 
and  manufactures,  as  I  take  it,  stand  on  the 
same  footing  in  point  of  assignability  with  the 
factor's  lien.     Of  this  Buller,  «/.,  said  in  JDau- 
bigny  v.  Dutal,  5  T.  R.,  604.  606:  "A  lien  is  a 
personal  right,  and  cannot  be  assigned  to  an- 
other." That,  however,  was  not  held  so  plain, 
but  that  when   M'Combie  v.  Davits,  7  East,  5, 
came  to  be  heard,  Ld.  Ellenborough  put  it 
that  the  factor  could  not  tortiously  pledge  the 
goods,  though  he  might  continue  the  lien  by 
delivering  them  over  to  another.as  his  servant, 
to  hold  the  possession  in  his  own  name.     His 
Lordship  evidently  thinks  that  he  cannot  go 
further.     He  concludes  at  first  that  a  parting 
with  the  possession  to  another  assignee,  would 
be  a  waiver  or  forfeiture  of  the  lien.     Such 
he  assumes  to  have  been  the  notion  of  Buller, 
J.,  in  Daubigny  v.  Dutal;  for  he  says  Ld.  Ken- 
yon  who  dissented  there,  seemed  afterwards 
fully  to  have  acceded  to  the  doctrine,  when 
be  says  in  Sweet  v.  Pym,  1  East,  4:  "The  right 
of  lien  has  never  been  carried  further  than 
while  the  goods  continue  in  possession  of  the 
party  claiming  it."    1  admit  that  the  court  in 
M'Lombie  v.  Dames  finally  seem  to  agree  that 
if  the  goods  and  lien  be  passed  over,  as  a  mere 
security  to  another  for  a  debt,  the  lien  might 
thus  be  preserved.  7  East,  7, 8;  and  see  7  Cow. , 
680  ;  11  Wend.,  79.      If  it  may  be  passed  over 
as  a  security,  of  course  it  may  be  sold,  pro- 
vided the  parties,  vendor  and  vendee,  do  not 
seek  to  pass  a  greater  right  than  the  lien,  but 
both  act  in  strict  subordination  to  the  claim  of 
the  principal  owner.  I  confess  I  see  nothing  in 
h  is  repugnant  to  the  interests  of  commerce; 
and  it  accords  with  what  is  certainly  the  gen- 
eral rule,  that  all  rights  of  property,  whether 
they  be  in  possession,  in  action  or  retainer.are 
assignable.     Indeed,  it  now  stands  admitted, 
that  a  factor  has  a  right  to  assign  or  deliver 
over  the  goods  as  a  pledge  or  security  to  the 
extent  of  his  lien  thereon,  if  he  avowedly  con- 
fines the  assignment  or  pledge  to  that;   and 
does  not  exceed  his  interest."     Story,  Bailm,. 
216.  and  caseacited.  n.  2,2  Kent.  Com..  489  of 
*the  1st.  and  626  of  the  2d  ed.:  Urqv  [*4:J,'J 
hart  v.  Afclter,  4  Johns.,  103.  115-117.    Urqu- 
hart  Y.  Mclrtr  seems  to  settle  the  question   in 
favor  of  the  position  as  laid  down  by  the  two 
learned  commentators.     There  a  ship  was  as- 
signed by  the  factor  as  a  security  to  the  extent 
of  his  lien.  That  per  tt  was  held  not  to  be  tor- 
tious  but  a  valid  transaction.     Bales  did  noth- 
ing more  in  this  case;  and  I  incline  In  think 
that  the  transaction,  us  far  as  he  acted,  was  a 
valid  one.   Mr.  ./.  Slory  thinks  that  it  has  not 
yet  been  holden   with  us  that  even  a  tortious 
pledging  by  the  factor  should  work  a  forfeit- 
ure of  the  tien,  in  the  hands  of   the  pledgee; 
though   his  general  incapacity  '«»   pledge  has 
been  often  recognized.  Story.  Bailm..  217.  Ho 
says  it  Is  not  very  easv  to  dlMtinguish  between 
the  power  of  one  holding  an  express  lien.  a*  a 
mortgagee  or  pledgee,  and  the  person  who  i» 
entitled  to  the  implied  Hen.  /</..  21«. 

But  whatever  may  be  the  power  of  the  lien 
nolder,  it  IB  very  clear  that  he  must  follow  that 
power  very  Mrictly.  If  he  sell  the  pood",  all 
the  cases  agree  that  this  i*>  tortlouo.  It  wa*  said 
in  argument. that  thin  wagon  had  n«>t  been  sold 
by  the  original  lien  holder.  That  is  true;  Bates* 
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did  not  go  beyond  his  lien;  he  says:  "If  I  have 
ray  lien,  I  am  neutral;  I  shall  not  stand  in 
your  way/'  He  finally  yields  permission  that 
the  wagon  shall  be  taken  by  the  defendant 
subject  to  his  (Bates')  rights.  It  is  clear  that 
the  defendant  could  take  no  greater  right  than 
Bates  held,  and  yet  he,  the  defendant,  goes  on 
to  lake  the  wagon,  makes  sale  of  it  at  auction, 
and  himself  bids  it  in  to  satisfy  his  own  debt. 
Bates'  right  was  not  an  express  lien  given  by 
the  owner,  but  one  implied  by  law.  Looking 
to  the  horn-book  of  the  law,  we  see  that  "If 
an  authority  or  license  be  given  to  one  by  law, 
aud  he  abuse  it,  he  is  a  trespasser  ab  initio." 
Bull,  N.  P..  81,  old  ed;  Six  Carpenters'  case,  8 
Co.,  290.  One  case  put  in  Coke  is  that  of  a 
purveyor  taking  cattle  lawfully,  by  the  King's 
commission,  but  selling  them  unlawfully.  8 
Co.,  291.  And  this  I  imagine  to  be  the  true 
principle  on  which  sales  and  pledges  by  a  fac- 
tor and  other  lien  holders,  in  any  manner  be- 
yond their  authority,  rest.  Their  right  is  given 
by  law,  but  they  abuse  it.  It  is  not  exactly  a 
434*]  trespass  *ab  initio,  but  it  is  in  the  nat- 
ure of  one.  Here  it  may  be  admitted  there 
was  adequate  authority  to  hold  the  wagon  for 
the  $15,  had  the  matter  stopped;  but  it  is  sold 
absolutely.  This  is  agreed  by  all  the  cases, 
ancient  and  modern,  to  be  such  an  act  of  in- 
subordination as  shall  work  a  forfeiture  of  the 
lien.  The  last  case  with  us  is  Mount  v.  Will- 
iams, 11  Wend.,  77,  79.  In  England  the  rule 
been  extended  to  asale  by  a  pledgee  for  debt, a 
case  where  the  authority  comes  from  the  par- 
ty. Samuel  v.  Morris,  6  Carr.  &  P.,  620.  This 
was,  of  course,  not  a  sale  to  repay  the  money 
loaned,  but  a  general  sale,  which  Parke,  B. 
said  was  such  a  wrongful  act  as  would  re-vest 
the  property  in  the  pledger.  It  is  a  disclaimer 
and  an  attempt  virtually  to  displace  the 
rights  of  the  general  owner.  Even  in  the  case 
of  lessor  and  lessee  for  years  under  a  sealed 
lease,  a  like  disclaimer  has  been  holden  to  be 
an  act  of  disloyalty  which  subverted  the  rela- 
tion of  the  parties,  nullified  the  lease  and  let 
in  the  lessor  to  his  ejectment.  Jackson  v.  Vin- 
cent, 4  Wend.,  633.  All  the  cases  agree  that 
the  mere  user  of  any  article  in  any  way  not 
necessary  to  its  safety  or  preservation,  by  a 
distrainor,  makes  him  a  trespasser  ab  initio. 
Why?  Because  he  came  or  should  have  come 
to  the  possession  for  another  purpose.although 
he  colorably  took  possession  under  a  lawful 
authority,  yet  the  subsequent  abuse  leads  to 
the  presumption  that  he  all  along  acted  fraud- 
ulently, never  intended  to  come  in  his  ostensi- 
ble character. 

The  cases  already  cited  of  Mount  v.  Wil- 
liams, and  Samuel  v.  Morris ;  indeed,  all  the 
cases  of  tortious  sales  by  lien  holders,  answer 
the  objection  that  the  plaintiff  at  the  time  of 
the  wrong  done  held  no  right  of  present 
possession,  on  the  ground  that  he  had  not  tend- 
ered the  debt  secured  by  the  lien.  That  is 
destroyed  by  the  abuse.  The  property  is  placed 
in  the  hands  of  a  constable;  appraised,  ad- 
vertised and  sold,  a  positive  misfeasance.  The 
plaintiff  becomes  remitted  to  and  re-invested 
with  his  original  rights  cleared  of  all  lien. 

There  is,  on  the  whole,  no  doubt  that  an  ac- 
tion of  trover  would  have  lain  in  this  case;  and 
had  the  original  taking  been  under  authority 
of  law,  no  doubt  could  remain  that  trespass 
MS 


*would  lie.  The  difficulty  lies  in  carry-  [*435 
ing  back  the  abuse  to  the  original  taking.  The 
wagon  was  delivered  to  Bates  by  the  plaintiff's 
own  hand,  the  hand  of  the  original  owner.  It 
was  the  subsequent  right  of  retainer  only 
which  arose  by  operation  of  law.  The  Six  Car- 
penters' case  cannot  carry  us  back  further  by 
the  wrong  than  to  the  raising  of  the  lien.  All 
before  that  was  under  express  authority,  not 
so  destructible  by  subsequent  abuse  as  to  raise 
the  action  of  trespass.  Bates  must  be  taken, 
not  as  selling  this  wagon,  but  as  consenting 
that  the  defendant  should  take  on  paying  his 
lien,  which  was  done.  It  passed  from  the 
bailee  by  his  consent  and  delivery.  The  case  is 
a  clear  one  for  trover,  according  both  to  Mount 
v.  Williams,  and  Samuel  v.  Morris. 

But  the  question  recurs,  will  trespass  lie  ? 
Now  it  is  settled  that  if  the  bailee  had  sold  and 
delivered  the  wagon  to  the  defendant, he  would 
not  be  liable  in  trespass.  MarsJiall  v.  Davis,  1 
Wend.,  109,  114.  Here,  as  in  that  case,  is  title 
enough  in  the  plaintiff  to  maintain  the  action 
at  the  time  of  the  abuse,  and  we  must  look  to 
the  time  and  character  of  the  taking.  Marshall 
v.  Davis  seems  to  put  the  right  to  the  action, 
on  the  non  consent  of  the  bailee.  If  it  be  de- 
livered by  the  bailee,  trespass  lies  not  against 
the  person  to  whom  it  is  delivered.  If  sold  or 
taken  without  delivery,  trespass  would  lie  for 
the  taking;  and  such  is  the  distinction-  which 
seems  plainly  to  follow  from  the  authorities 
cited  by  the  Chief  Justice,  and  the  original 
dicta  on  which  they  rest.  Viner  cites  Bro. 
Tresp.,  pi.  216,  who  cites  per  Fineux  and  Tre- 
mail,  JJ.,  21  Hen.  VII.,  39.  In  the  same  case 
and  by  the  same  justices,  a  like  distinction  is 
made  in  respect  to  a  gift  or  sale  of  goods  by  an 
infant;  if  he  deliver  them,  trespass  lies  not;  but 
if  taken  without  delivery  it  lies.  See  Vin. 
Tresp.,  M,  12. 

Now  let  us  look  back  again  to  this  case. 
Bates,  the  holder  of  the  wagon  and  the  lien, 
tells  the  defendant  not  to  take  it  and  sell,  un- 
less this  be  done  subject  to  his  lien.  The  de- 
fendant takes  and  sells  and  pays  the  lien.  This 
amounts  to  a  full  transfer  of  the  lien,  or  it  is  a 
taking  of  the  property  and  holding  it  subject 
to  the  right  of  the  lien  holder;  perhaps  a  kind 
*of  sub-bailment.  I  do  not  see  that  [*436 
Bates  gave  any  consent  to  the  sale,  but  a  mere 
permission  to  take,  subject  to  his  lien.  It  was 
saying  "  unless  you  assume  my  lien,  you  shall 
not  take;  if  you  assume  it,  then  you  take." 
The  wagon  is  taken  and  the  lien  liquidated  and 
paid,  on  the  exact  computation  as  between  the 
bailor  and  bailee.  Then  begins  the  wrong  on 
the  part  of  the  defendant  by  which  all  right  is 
forfeited;  but  is  he  a  trespasser,  or  only  liable 
to  an  action  of  trover?  Is  not  this  a  mere  for- 
feiture of  goods  which  came  peaceably  into  his 
hands?  A  forfeiture  which  vests  a  present 
property  in  the  plaintiff,  gives  him  a  present 
right  to  bring  trover  or  detinue,  like  Marshall 
v.  Dams,  but  neither  trespass  nor  replevin,  as 
our  law  stood  under  the  Statute  of  1813,  The 
taking  and  sale  were  beyond  all  doubt  a  con- 
version. Were  they  a  trespass,  being  accom- 
panied with  this  consent  of  the  bailee?  It  was 
denied,  in  argument,  that  here  was  a  consent. 
On  the  original  act  of  Bates  there  might  be 
some  doubt,  but  he  subsequently  ratifies  the 
sale  of  his  interest  and  takes  pay  for  the  lien, 
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•or,  if  you  please,  tha  lien  is  paid  to  him  and  dis- 
charged. Still  it  is  a  case  of  consent  on  the 
part  of  Bates,  that  his  possession,  a  lawful  one 
in  itself,  should  pass  into  the  hands  of  the  de- 
fendant. Is  not  this  a  delivery?  The  bargain 
is  perfect,  the  possession  passes,  and  he  is  paid 
his  money.  As  between  him  and  the  defend- 
ant, the  bargain  would  be  decreed  executed, 
by  a  delivery  and  payment  within  the  Statute 
•of  Frauds. 

OQ  the  whole  it  is  with  some  diffidence  that 
upon  this  particular  case  I  come  to  the  conclu- 
sion that  trespass  will  not  lie.  The  action  is 
brought  by  the  general  property  man,  who  ac- 
quired a  present  right  of  possession  by  the 
wrong  done  on  the  part  of  the  defendant. 

I  think  I  was  wrong  at  the  circuit  in  saying 
that  the  defendant,  after  what  he  had  done, 
could  hold  on  till  he  was  re-imbursed  the  mon- 
ey he  paid  Bates;  but  on  the  nature  of  the  tak 
ing,  I  think  this  particular  action  of  trespass 
•cannot  be  maintained,  and  a  new  trial  must  be 
denied. 

437*]  *From  the  decision  of  Mr.  J.  Cow- 
en,  as  circuit  judge,  the  plaintiff  appealed  to 
this  court,  where  the  cause  was  argued  by, 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  J.  Holmes,  for  the  defendant. 

After  advisement  the  Court,  upon  the  au 
tbority  of  the  case  of  Marshall  v.  Davis,  1 
Wend.,  109,  affirmed  the  decision  of  Judge 
•Cowen,  and  denied  a  new  trial. 

New  trial  denied. 

Explained-3  N.  Y.,  508. 

Cited  in-23  Wend.,  374 ;  3  Hill,  350 :  84  N.  Y.,  208  ; 
40  Barb.,  405. 


KIMBALL  &  ROWE  ».  DAVIS  &  BROWN. 

.Execution  of  Deed — Proof  of  Handwriting  of 
Witness,  Sufficient  Evidence  of— Objection  to 
Deposition  for  Failure  to  Ask  Witness  Last 
Cross  Interrogatory — Presence  of  Counsel  when 
Deposition  was  taken — Declarations  of  Witness 
after  Taking  of  Deposition,  Indadmissible — 
How  Taken  Advantage  of. 

Proof  of  the  handwriting  of  the  subscribing  wit- 
nesses to  u  deed  is  MIJ indent  evidence  of  its  execu- 
tion, although  the  witnesses  be  dead :  and  the  party 
seeking  to  establish  the  deed  is  not  bound, in  addition 
to  such  testimony,  to  give  evidence  of  the  handwrit- 
ing of  the  grantor,  or  of  other  facts  to  show  his 
Identity. 

Where  a  commission  to  Uike  testimony  Issued  out 
by  the  plaintiff,  in  which  the  defendant  joins  and 
furnishes  cross-Interrogatories,  and  the  commission 
with  the  depositions  of  the  witnesses  bo  returned, 
and  it  does  not  appear  that  the  last  general  croas- 
interrogatorv  has  t>cen  put  to  and  answered  by  the 
witnesses,  and  the  defendant  on  that  ground  objects 
to  the  rending  of  the  depositions  In  evldenoc.thc  ob- 
ject Ion  In  gcnei-iil  Is  fatal. 

The  plaintiff,  however.  Is  at  liberty,  in  such  caws 
to  show  that  the  commission  was  executed  and  the 
deposition*  signed  by  the  witnesses  In  the  pn-senoe 
of  the  counsel  of  both  parties,  and  that  nn  objection 
was  made  at  the  time,  by  the  counsel  for  the  defend- 
ant that  all  the  Interrogatories  were  not  answered; 
ami  on  mich  facts  appearing,  the  depositions  will  In- 
received,  notwithstanding  the  objection. 

It  seems,  that  though  the  Interrogatory  was  not 
put,  or  the  answer  suppressed,  that  an  objection  on 
that  ground  could  not  be  taken  at  the  trial.  If  the 
-counsel  of  the  party  WHS  on-sent  at  the  execution 
•of  the  commission  and  did  not  then  object;  the 
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remedy,  if  any,  would  be  by  motion  to  quash  the 
return  to  the  commission. 

The  declarations  of  witnesses,  whose  testimony 
has  been  taken  under  a  commission,  made  subse- 
quent to  the  taking  of  their  testimony,  contradict- 
ing or  invalidating  their  testimony  as  contained  in 
the  depositions,  is  inadmissible  in  evidence,  if  ob- 
jected to.  The  only  way  for  a  party  to  avail  himself 
of  such  declarations,  is  to  sue  out  a  second  commis- 
sion. 

*Such  evidence  is  always  inadmissible  until  [*438 
the  witness  whose  testimony  is  thus  sought  to  be 
impeached  has  been  examined  upon  the  point,  and 
his  attention  particularly  directed  to  the  circum- 
stances of  the  transaction,  so  as  to  furnish  him  an 
opportunity  for  explanation  or  exculpation. 


1  Bos.  &  P.,  3«0,  361  ;  2  Stark.,  23»  :  1  B.  &  Aid.,  19  :  4 
Camp.,  24;  Bull.  N.  P.,  171;  1  Cromp.  &  M.,511;  1 
Selw.  N.  P.,  467.  n.  :  3  Cam  &  P.,  555,  613  ;  1  Johns. 
Cas.,230;  4  Johns.,  461. 

rp  HIS  was  an  action  of  ejectment,  tried  at 
JL  the  Essex  Circuit  in  Jan.,  1836,  before  the 
Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  produced  in  evidence  letters 
patent  to  Francis  Legge  for  5,000  actes  of 
land,  granted  in  1769,  and  a  deed  from  Francis 
Legge  to  Rowe,  one  of  the  plaintiffs,  bearing 
date  Jan.  3,  1770,  conveying  the  whole  tract, 
of  which  the  premises  in  question  are  a  part. 
Proof  of  the  handwriting  of  the  subscribing 
witnesses  to  the  deed  from  Legge  to  Rowe 
was  the  only  evidence  adduced  of  its  execution. 
The  subscribing  witnesses  were  dead.  The  evi- 
dence was  taken  in  Mass.,  under  a  commission 
issued  for  that  purpose.  The  counsel  for  the 
defendants  objected  to  the  depositions  being 
read,  on  the  ground  that  it  did  not  appear  that 
the  last  cross  interrogatory  (Do  you  know  of 
any  other  matter,  etc.)  had  been  put  to  or  an- 
swered by  the  witnesses.  The  counsel  for  the 
plaintiffs  offered  to  prove  that  the  commission 
was  executed  in  the  presence  of  counsel  for 
both  the  parties,  that  all  the  interrogatories 
were  read  to  the  witnesses,  their  depositions 
taken  down  in  writing  and  read  to  them  in  the 
hearing  of  the  counsel  before  they  were  signed, 
and  that  no  suggestion  was  made  at  the  time 
by  the  defendants'  counsel  that  any  interroga- 
tory remained  unanswered;  this  evidence  was 
objected  to  by  the  defendants'  counsel  but  re- 
ceived by  the  judge,  who  then  overruled  the 
objection  to  the  reading  of  the  depositions. 
When  the  plaintiffs  rested,  the  counsel  for  the 
defendants  moved  for  a  nonsuit  on  the  ground 
that  the  deed  from  Legge  to  Rowe  wa*  not 
sufficiently  proved;  insisting  that  proof  of  the 
handwritingof  subscribing  witnesses  ton  deed, 
where  the  witnesses  are  dead,  in  not  sufficient; 
and  that  to  establish  the  deed  ax  duly  executed, 
evidence  should  also  be  given  of  the  handwrit- 
ing of  the  grantor,  or  other  testimony  showing 
his  Identity.  The  judge  refused  to"  grant  the 
nonsuit.  The  defendants  then  offered  to  prove 
declarations  made  b  two  *of  the  wit  (*4Jli> 
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.  whose  testimony  was  taken  under  tho 
commission  wince  the  taking  of  the  Kami1,  con- 
tradicting their  testimony  ax  contained  in  the 
depositions:  this  evidence  wan  objected  to  and 
rejected  by  the  judpe.  After  receiving  wilier 
testimony  adduced  by  the  defendant*,  tho 
judge  submitted  the  ca»c  to  the  jury,  who 
found  a  verdict  for  the  plaintiffs.  The  de- 
fendant* move  for  a  new  trial. 
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Me»sr«.  J.  Holmes  and  S.  Stevens,  for 
defendants. 

Mf**rs.  O.  Clark  and  M.  T.  Reynolds, 

for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  It  is  contend- 
ed that  some  of  the  depositions  taken  under  the 
commission  executed  in  the  case  were  improp- 
erly admitted,  for  the  reason  that  it  does  not 
appear  that  the  last  general  cross  interrogatory 
proposed  by  the  defendants  was  answered  by 
the  witnesses.  The  Statute  2  R.  S.,  894,  sec. 
16,  gives  no  directions  in  this  respect  but  there 
are  respectable  authorities  which  consider  the 
objection  fatal,  3  Wash.  (C.  C.),  109;  4  Id,,  324; 
and  the  reason  assigned  is,  that  unless  all  the 
interrogatories  are  substantially  answered,  it  is 
impossible  to  say  that  the  witness  has  told  the 
whole  truth.  It  is,  perhaps,  the  safest  rule  to 
require  the  return  of  the  commission  to  show 
affirmatively  the  answers  to  all  the  interroga- 
tories; though,  I  apprehend,  in  most  cases,  the 
omission  in  respect  to  this  general  interroga 
tory, means  only  that  the  witnesses  had  nothing 
further  to  relate.  But  assuming  the  omission 
prima  facie  to  be  a  fatal  defect,  the  fact  that 
the  commission  was  executed  in  the  presence 
of  the  counsel  of  the  parties,  cured  it,  because 
then  the  inference  is  but  reasonable  that  all  the 
answers  considered  by  the  counsel  material  for 
the  defendant  were  put  down.  If  not,  and  im- 
properly withheld,  the  counsel  should  have 
made  a  motion  to  quash  the  return  to  the  com- 
mission for  the  irregularity,  and  not  take  his 
adversary  by  surprise  on  the  trial.  The  point 
may  be  said  to  stand  somewhat  on  the  familiar 
principle  in  regard  to  the  trial  of  causes,  where, 
if  a  defendant  does  not  appear  and  defend,  he 
is  presumed  to  take  all  legal  exceptions  ;  but 
44O*]  if  *he  appear  in  person  or  by  counsel, 
none  are  usually  regarded  but  those  made  at 
the  time  ;  and  especially  none  which  might 
have  been  removed  if  taken. 

The  counsel  for  the  defendants  proposed  to 
prove  declarations  of  some  of  the  deponents  in 
the  commission,  made  since  the  execution  of 
it,  contradicting  material  facts  therein  affirmed 
by  them,  which  were  rejected  by  the  judge. 
The  Queen's  case,  I  think,  is  decisive  upon  this 
point.  2  Brod.  &  B.,  284.  It  was  there  deter- 
mined by  all  the  judges,  that  when  a  witness 
in  support  of  a  prosecution  has  been  examined 
in  chief,  and  has  not  been  asked  on  cross-ex- 
amination as  to  any  declarations  made  or  acts 
done  by  him  to  procure  persons  corruptly  to 
give  evidence  in  support  of  the  prosecution,  it 
is  not  competent  for  the  party  accused  to  ex- 
amine witnesses  in  his  defense,  to  prove  such 
declarations  or  acts,  without  first  calling  back 
such  witness  examined  in  chief,  to  be  exam- 
ined or  cross  examined  as  to  the  fact  whether 
he  ever  made  such  declarations  or  did  such 
acts  ;  and  the  rule  is  equally  applicable  where 
the  counsel  discovered  the  evidence  thus  pro 
posed  after  the  cross-examination  of  the  wit- 
ness, and  where  he  had  departed  the  court  and 
could  not  be  brought  back.  Ch.  J.  Abbot,  who 
delivered  the  opinion  of  all  the  judges,  ob- 
served that  the  practice  at  Nisi  Prius,  and 
without  any  exception  known  to  the  judges, 
was  this  :  if  it  be  intended  to  bring  the  credit 
of  a  witness  into  question,  by  proof  of  any- 
thing that  he  may  have  said  or  declared,  touch- 
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ing  the  cause,  the  witness  is  first  asked  upon 
his  cross-examination,  whether  or  not  he  has 
said  or  declared  that  which  is  intended  to  be 
proved.  The  learned  Chief  Justice  argued  strong- 
ly in  favor  of  the  practice,  on  the  ground  that 
it  affords  the  witness  an  opportunity  of  giving 
such  explanation  or  exculpation  of  his  conduct, 
if  any  there  be,  as  the  particular  circumstances 
of  the  transaction  may  happen  to  furnish,  and 
thus  the  whole  matter  is  brought  before  the 
court  at  once;  that  it  tends  to  prevent  surprise, 
as  otherwise  the  evidence  in  contradiction 
might  be  produced  after  the  witness  had  left 
court  and  when  the  opportunity  for  explana- 
tion had  been  lost,  which  would  be  unjust  both 
to  witness  and  party.  See,  also,  p.  301  of  same 
volume,  and  *1  Stark.  Ev.,  183,  4th  [*441 
Phil,  ed.,  1834.  This  rule  of  evidence  has  been 
since  applied  with  even  more  strictness  than 
as  laid  down  in  the  Queen's  case  ;  for  in  Angus 
v.  Smith,  1  Mood.  &  M.,  473,  Tindall,  Ch.  J., 
observed,  "that  before  you  can  contradict  a 
witnesses  by  showing  he  has,  at  some  other 
time,  said  something  inconsistent  with  his 
present  evidence,  you  must  ask  him  as  to  the 
time,  place  and  person,  involved  in  the  sup- 
posed contradiction,"  and  this  with  a  view  to- 
bring  distinctly  to  his  recollection  the  circum- 
stances, and  thereby  enable  him  to  explain 
what  he  had  formerly  said.  The  reporters  add, 
in  a  note,  that  although  the  rule  in  the  Queen's- 
case  was  not  laid  down  thus  strictly,  the  prac- 
tice at  the  circuits  has  ever  since  been  in  con- 
formity to  the  doctrine  above  stated. 

I  am  aware  it  may  be  said,  that  in  the  case 
of  depositions  taken  under  a  commission  there 
is  no  opportunity  to  call  the  attention  of  the 
witness  to  the  inconsistent  declarations  or  acts, 
and  that,  therefore,  it  should  be  made  an  ex- 
ception to  the  general  rule  ;  but  I  do  not  per- 
ceive any  reason  for  a  distinction  between  this 
and  the  case  where  the  discovery  of  the  evi- 
dence occurred  after  the  cross  examination  wa& 
ended,  and  the  witness  had  left  court  and  could 
not  be  brought  back.  All  the  judges  in  the 
Queen's  case  refused  to  make  this  an  exception. 
1  Stark.  Ev  ,  184,  Phil,  ed.,  1834  ;  2  Brod.  & 
B. ,  212.  There  is  an  additional  reason  for  the 
application  of  the  rule  in  a  case  like  this,  as 
otherwise  a  strong  temptation  would  exist  to 
tamper  with  witnesses.to  pervert  or  manufact- 
ure conversations,  after  the  execution  of  the 
commission  and  when  explanation  would  be 
impossible.  Neither  is  there  any  particular 
hardship  in  the  application  of  it,  because,  if 
the  proof  is  material  it  is  always  in  the  power 
of  the  party  to  renew  the  commission  and  com- 
ply with  the  rule.  The  case  of  People  v.  Moore, 
15  Wend.,  419,  was  referred  to  on  this  point, 
as  favoring  the  views  of  the  defendants  ;  but  it 
will  be  seen  on  examination,  that  there  this 
particular  objection  was  not  raised  to  the  evi- 
dence discrediting  the  witness  ;  and  if  so,  it  ia 
to  be  considered  as  waived. 

*It  is  contended  that  some  proof  of  [*442 
identity  of  the  patentee  Legge  and  the  grantor 
of  the  same  name,  to  Rowe,  should  have  been 
given.  The  law,  I  think,  was  otherwise  estab- 
lished in  the  case  of  Jackson  v.  King,  5  Cow., 
237,  and  which  was  there  supposed  to  have 
been  previously  settled  in  Jackson  v.  Goes,  13 
Johns.,  518,  and  by  the  uniform  practice  of  the 
court.  In  Jackson  v.  King,  the  lessors  of  the 
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plaintiff  sought  to  recover  a  tract  of  land  as 
the  heirs  of  one  William  Apple.  They  produced 
an  ancient  patent  from  the  government  to  a 
person  of  that  name,  and  then  traced  their  ped- 
igree back  to  William  Apple,  by  the  produc- 
tion of  the  records  of  the  Dutch  Church  in  the 
City  of  N.  Y.,  extending  to  a  time  a  little  ante- 
rior to  the  date  of  the  patent.  The  judge  at 
the  circuit  nonsuited  the  plaintiff,  assigning  as 
a  reason  that  William  Apple,  the  ancestor,  wax 
not  sufficiently  identified  with  the  patentee  of 
the  same  name.  The  court  granted  a  new  trial 
on  the  ground  that  the  identity  of  name  was, 
prima  facie,  sufficient,  and  that  it  devolved  on 
the  defendant  to  rebut  the  inference  by  show- 
ing another  of  corresponding  name,  age,  etc., 
or  in  some  other  way.  It  appears  to  me  impos- 
sible to  distinguish  the  two  cases  in  principle, 
as  their  substantial  features  in  respect  to  this 
point  are  alike,  the  suit  being  brought  in  the 
one  case  by  the  grantee,  and  in  the  other  by 
the  heir.  The  identity  of  the  ancestor  with  the 
patentee  was  just  as  material  as  that  of  the 
grantor  with  him  here,  in  order  to  vest  the  ti- 
tle in  the  plaintiff;  and  in  both  cases  it  is  to 
be  inferred,  prima  fade,  from  the  identity  of 
name.  Indeed,  it  may  fairly  be  argued  that  the 
inference  is  the  strongest  in  this  case,  because, 
in  addition  to  the  identity  of  name,  is  the  pre- 
sumption that  the  subscribing  witness  would 
not  have  attested  the  execution  by  any  other 
person  than  the  one  described  in  the  deed;  that 
happens  to  contain  evidence  of  identity.  Even 
an  acknowledgment  of  a  deed  under  the  Stat- 
ute 1  R.  8. ,  758,  sec.  9,  does  not  usually  prove 
the  identity  which  was  required  to  be  shown 
in  this  case;  for  there  itisonly  material  to  certi- 
fy that  the  officer  knew  or  had  satisfactory  evi- 
dence that  the  person  who  appeared  was  the 
grantor  described  in  the  deed. 
443*]  *There  need  not  be  given  in  the  deed 
such  a  description  as  would  identify  this  per- 
son with  a  patentee  of  the  same  name,  or  any 
other  person.  It  seems  to  me,  if  proof  of  the 
signature  of  the  witness  amounts  to  anything, 
it  must  be  carried,  in  the  first  instance,  as  far 
as  an  acknowledgment  goes  ;  otherwise  it  af- 
fords no  evidence  of  the  execution  at  all  ;  be- 
cause so  much  is  essential  to  make  out  what 
the  face  of  the  deed  purports,  or  any  proof  of 
the  execution  by  the  grantor.  Ld.  Ellenbor 
ough  goes  this  length  in  Miheard  v.  Temple,  1 
Camp.,  375,  and  the  same  doctrine  was  held  by 
Buller, «/.,  in  Adam*  v.  Ken,  1  Bos.  &  P.,  860. 
861. 

Whether  proof  of  the  identity  of  the  grantor 
or  obligor,  in  addition  to  the  signature  of  the 
subscribing  witness,  ia  necessary  or  not,  is  a 
point  very  much  afloat  in  England.  The  cases 
of  Parians  v.  Hawkstuiv,  2  Stark..  289;  Nelton 
v.  WhittaU,  IB.&  Aid..  19;  Middleton  v.  Sand 
ford,  4  Camp..  24  ;  Mancot  v.  Balet,  Bull.  N. 
P.,  171.  and  Whtidocke  v.  Musgrove.  1  Cromp. 
&  M.,  fill,  are  in  favor  ;  and  Adam»  v.  Kent, 
1  Bos.  &  P.,  860  ;  Oough  v.  Cecil,  1  Sclw.  N. 
P.,  467,  n.;  MUward  v.  Temple.  1  Camp..  875; 
Pngf.  v.  Mann,  \  Mood.  &  M..  79  ;  MitthM  T. 
Johnson,  Id.,  176;  Kay  v.  Drookman,  8  Carr.  & 
P..  555;  Doe  ex.  dem.  Whtddnn.  v.  Paul,  Id.. 
618,  against  the  necessity  of  the  evidence  of 
identity.  In  the  case  of  Mitchell  v.  Job  n*on,  IA. 
fit.  J.  Abbott  held  proof  of  the  signature  of 
the  subscribing  witness  sufficient,  even  where 
WKND  19. 


the  obligor  had  signed  with  his  mark.  In  Kay 
v.  Brookman,  Campbell,  for  defendant,  said  the 
point  was  vexataquestio,  Mr.  J.  Bayley  holding 
one  way,  and  Ld.  Ch.  J.  Tenterden  the  other; 
but  Best,  Ch.J. .  presiding,  said  that  he  had  great 
respect  for  his  brother  Bay  Icy,  but  he  felt  bound 
to  act  as  his  predecessors  had  done;  that  the 
uniform  practice  had  been  only  to  prove  the 
handwriting  of  the  attesting  witness.  Such,  I 
think  I  may  add,  has  been  the  uniform  practice 
in  this  State,  since  the  case  of  Mott  v.  Doughty 
1  Johns.  Cas.,  230,  and  Sluby  v.  Champlin  4 
Johns.,  461. 

New  trial  denied. 

Reversed— 25  Wend.,  259. 

Commission  to  take  testimony— What  defect*  in,wtti 
avoid.  Cited  in— 41  N.  Y.,  497 :  60  N.  Y.,  530  ;  63  N. 
Y..  87 ;  67  N.  Y.,  397 ;  89  N.  Y..  142 ;  22  Barb.,  48 :  41 
How.  Pr.,  427;  5  Duer,  100:  2  Bosw.,  280;  Abb.  Adm.. 
--*. 

Witness—  Impeachment  of— Evidence  of  conflicting 
MoarattOM  and  statements.  Cited  in— 18  N.  Y.,  18- 
84  N.  Y..  60 ;  2  Barb..  213 ;  12  Barb..  519 :  38  Super.,321; 
16  How.  U.  8.,  47  ;  Abb.  Adin..  288 ;  38  Mo.,  161. 

Also  cited  in— 32  Am.  Rep.,  494  (11  S.  C.,  429). 


*BEEKMAN  t>.  BOND.       [*444 

Action  of  Trover  against  Purchaser  of  Chattel* 
— Mortgage  without  Change  of  Possession — 
Fraudulent  Intent,  a  Question  of  Law,  not  of 
Fact— Statute— Practice— New  Trial. 

Where,  in  an  action  of  trover  against  a  bona  Me 
purchaser,  the  plaintiff  claims  to  recover  under  a 
mortgage  of  chattels,  unnacompanled  with  a  change 
of  possession,  a  nonsuit  will  be  ordered.  The  ques- 
tion, in  such  case,  is  one  of  law  and  not  of  fact,and 
is  not  to  be  submitted  to  a  jury,  except  under  spe- 
cial circumstances. 

The  statute  declaring  that  the  question  of  fraud- 
ulent intent  shall  be  deemed  n  question  of  fact  and 
not  of  law,  is  satisfied  by  confining  its  operation  to 
those  cases  where  it  is  alleged  that  the  conveyance 
was  made  with  the  intent  to  defraud  purchasers  or 
creditors,  and  cannot  be  extended  to  cases  of  the 
continuance  of  possession  in  the  vendor  or  mort- 
gagor, without  bringing  the  statute  upon  the  sub- 
ject of  these  conveyances  into  unavoidable  conflict. 

Where,  on  the  trial  of  a  cause,  a  fact  is  assumed 
by  the  court  and  counsel  to  exist,  and  the  case  dis- 
posed of  at  the  trial  upon  such  assumption,  the  non- 
existence  of  the  fact  in  the  case  presented  to  the- 
court  on  a  motion  for  a  new  trial,  cannot  be  urged 
in  opposition  to  the  application  for  a  new  trial. 

Citations- 2  R.  8.,  137.  sec.  4  ;  16  Wend.,  &S3:  17 
Wend..  58. 

THIS  was  an  action  of  trover,  tried  at  the 
Saratoga  Circuit  in  Nov.,  1833,  before  the 
Hon.   Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  value  of  a  ca- 
nal boat,  mortgaged  to  the  plaintiff  Oct.  14, 
1881,  by  one  Francis  Hartwell.  as  collateTal  se- 
curity for  the  payment  of  a  judgment  confessed 
by  him  and  another  person  in  favor  of  the 


Norm.—!.  Chattrl  mortoao**  ami  Kile*  r<me»*(on 
retninnl  bv  the  ni<»rtorty>r  or  rrndiir— £Yewf  Prima 
facie  rriilmce  nf.  tor  a  full  dlnotiwlon.  ««•«>  Hturt«*- 
v«nt  v.  liallard.  fl  Johns..  337,  note ;  Burrow  v.  P«x- 
ton,  5  Johns..  25».  nitr  ;  Ludlow  v.  Hurtl.  10  Johns. 
21«,  nnte ;  Look  v.  Comstoek.  1ft  Wend..  244.  note  ; 
Smith  v.  Acker.  23  Wend..  »W,  notr. 

An  to  iiinlllct  <>f  authority  tn  New  York.  8»-v.  also. 
N'Mh  v.  Kly.  )««'.  p.  521  n..'. . 

2.  Practice-  AVir  f rial  - r'act  omnud  K*tm>i)tl. 
In  addition  t/>  the  above  mm'  of  Ileckmitn  v.  Hond. 
•ec  Pmtu-nton  v.  Wtwtrrvclt.  17  Wood.,  Mil :  Btpparjjr 
y.  Stewart.  50  Barb..  <B;  People  v.  Cook.  8  N.  Y..  «7, 
78. 
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plaintiff  for  $1,093.22,  of  which  sum  $200  was 
agreed  to  be  paid  in  60  days,  and  the  residue 
in  one  year.  The  boat  remained  in  the  posses- 
sion of  Hartwell,  so  as  to  enable  him  from  its 
earnings  to  pay  the  debt  due  the  plaintiff.  The 
$200  was  punctually  paid.  In  the  fall  of  1832, 
Hartwell  sold  the  boat  to  the  defendant,  from 
whom  it  was  demanded  by  the  plaintiff  in  Nov. , 
1832.  The  plaintiff  had  tried  to  obtain  posses- 
sion from  the  time  that  the  mortgage  fell  due, 
but  had  not  been  able  to  find  the  boat  until  the 
demand  made  in  November.  On  this  evidence 
the  defendant's  counsel  moved  for  a  nonsuit, 
insisting  that  as  there  had  been  no  change  of 
possession,  the  transaction  was  fraudulent  ; 
which  was  resisted  by  the  counsel  for  the 
plaintiff, on  the  grounds  that  it  had  been  shown 
that  the  mortgage  was  made  in  good  faith, and 
without  any  intent  to  defraud  the  creditors  of 
445*]  *the  mortgagor  or  subsequent  pur- 
•chasers;  and  at  all  events  he  insisted  that  the 
facts  of  the  case  should  be  submitted  to  the 
jury,  for  their  decision  upon  the  question  of 
fraud.  But  the  judge  decided  that  proof  that 
the  mortgage  was  given  for  a  bona  fide  debt  was 
not  sufficient  to  rebut  the  presumption  of  fraud 
as  Jigainst  an  innocent  bona  fide  purchaser.and 
he  accordingly  nonsuited  the  plaintiff.  The 
plaintiff  moved  to  set  aside  the  nonsuit.  The 
cause  was  submitted  on  written  arguments. 

Mr.  W.  L.  P.  Warren,  for  plaintiff. 

Mensrs.  N.  B.  Doe  and  E.  H.  Kimball, 
for  defendant. 

By  the  Court,  Bronson,  J.  The  point  raised 
t>y  the  plaintiff's  counsel,  that  the  defendant 
-did  not  prove  he  had  paid  value  for  the  boat, 
was  not  taken  on  the  trial.  On  the  motion  for 
a  nonsuit,  it  was  assumed  by  the  judge  and  by 
the  counsel  for  both  parties  that  the  defendant 
was  a  bona  fide  purchaser;  and  the  only  ques- 
tion was,  whether  the  plaintiff's  mortgage  was 
fraudulent.  The  party  cannot  now  make  an 
•objection,  which,  if  taken  at  the  proper  time, 
might  have  been  answered. 

That  continued  possession  in  the  mortgagor 
Tendered  the  conveyance  void  as  against  cred- 
itors and  subsequent  bona  fide  purchasers,  is  a 
settled  question  in  this  court,  v 

But  it  is  said  that  the  question  of  fraud  be- 
longed to  the  jury.  2  R.  S.,  137,  sec.  4.  Al- 
though that  section  was  not  noticed  in  the 
opinions  which  I  delivered  in  Doane  v.  Eddy, 
16  YVend.,  523.  and  Randall  v.  Cook,  17  Id., 
•53,  it  was  not  overlooked.  It  was  not  mentioned 
for  the  simple  reason  that  I  thought  it  had 
nothing  to  with  the  question.  Let  us  now  see 
what  it  is.  "The  question  of  fraudulent  in- 
tent, in  all  cases  arising  under  the  provisions 
of  this  chapter,  shall  be  deemed  a  question  of 
fact  and  not  of  law."  In  the  cases  to  which 
the  section  relates,  there  can  be  no  doubt  that 
the  question  of  fraudulent  intent  belongs  to 
the  jury.  By  referring  to  the  1st  section  of 
title  1,  and  the  1st  section  of  title  3,  it  will  be 
446*]  seen  that  the  provisions  *of  the  chapter 
afford  an  ample  field  for  the  operation  of  the 
section,  without  touching  the  question  now  be- 
fore the  court;  and  it  cannot  be  applied  to  this 
•case  without  bringing  two  sections  of  the  same 
statute  into  necessary  conflict  with  each  other. 

The  5th  section  of  title  2  declares,  in  sub- 
stance, that  as  against  creditors  and  purchas- 
4M 


ers,  every  sale  and  conveyance  of  goods,  with- 
out a  change  of  possession,  "shall  be  presumed 
to  be  fraudulent  and  void."  The  only  question 
of  fact  here  is  about  the  possession.  The  pro- 
vision is  not  that  a  conveyance  of  goods  made 
with  a  fraudulent  intent  shall  be  void;  but  that 
a  conveyance  of  goods,  without  a  change  of 
possession,  shall  be  void.  Is  the  fraud  in  such 
cases  a  question  of  fact?  Let  the  statute  an- 
swer. The  transaction  "shall  be  presumed  to 
be  fraudulent  and  void."  This  is  the  language 
of  the  law,  and  except  under  special  circum- 
stances, a  jury  has  nothing  to  do  with  the.ques- 
tion. 

To  my  mind  it  is  quite  clear  that  the  Legis- 
lature did  not  intend  on  one  page  of  the  statute- 
book  to  declare,  as  matter  of  Taw,  that  a  par- 
ticular transaction  should  be  presumed  fraud- 
ulent, and  then  on  the  next  page  to  say  that  the 
fraud  should  be  a  question  of  fact  and  not  of 
law.  There  is  no  necessity  for  giving  a  con- 
struction to  the  statute  which  will  involve  such 
a  contradiction.  Let  the  4th  section  perform 
only  its  appropriate  office,  und  all  will  be  har- 
monious. Every  conveyance  of  lands,  etc., 
made  with  the  intent  to  defraud  purchasers, 
sec.  1,  tit.  1,  and  every  conveyance  of  lands, 

foods,  etc.,  made  with  the  intent  to  hinder, 
elay  or  defraud  creditors,  sec.  1,  tit.  3,  shall 
be  void.  To  these  provisions  the  4th  section 
applies,  and  declares  that  the  fraudulent  intent 
shall  be  a  question  of  fact.  But  a  sale  of  goods 
is  not  only  void  when  made  with  a  fraudulent 
intent,  sec.  1,  tit.  3,  but  it  is  void  when  the 
possession  is  not  changed.  Sec.  5,  tit.  2. 

The  5th  section  is  an  entirely  new  provision 
which  has  been  superadded  to  the  old  law,  and 
we  are  not  at  liberty  to  adopt  such  a  construc- 
tion as  will  render  it  nugatory. 

There  was  nothing  to  leave  to  the  jury.  This 
was  but  the  common  case  of  taking  a  convey- 
ance of  personal  chattels,  and  leaving  the  vend- 
or in  possession  to  gain  credit  by  *the  [*44  7 
false  appearance  of  continued  ownership,  and 
thus  putting  it  in  his  power  to  impose  on  in- 
nocent purchasers. 

New  trial  denied. 

Personal  property— Transfer  unaccompanied  by 
change  of  possession.  Overruled— 23  Wend. ,661. 

Cited  In— 1  Hill,  443;  4  Hill,  299 ;  Hoffm.,  147 ;  1  E. 
D.  S.,  449 ;  11  Leg.  Obs.,  57. 

Fact  assumed  as  proved— Objection,  when  must  be 
taken.  Cited  in— 8  N.  Y.,  73 :  31  N.  Y..  43 ;  2  Trans. 
App.,  78 ;  28  Barb.,  180 ;  36  Barb.,  398 :  55  Barb.,  614  ; 
17  How.  Pr.,  361  ;  33  How.  Pr.,  226  ;  62  How.  Pr.,  283  ; 
5  Rob.,  273. 


WEBBERS'  EXECUTORS?;.  UNDERBILL. 

Practice — Replevin — New  Trial — Death  of  De- 
fendant—Rights of  Executors — Statute — Scire 
Facias. 

Where  a  verdict  was  rendered  for  a  defendant  in 
an  action  of  replevin  for  part  of  the  property  in 
question  and  a  new  trial  ordered,  and  the  defend- 
ant died  after  such  order  for  a  new  trial  and  pi^e- 
vious  to  the  next  circuit,  it  was  held,  that  the  execu- 
tors of  such  defendant  were  not  entitled  to  come  in 
and  ask  that  the  suit  be  continued  against  them  as 
defendants  in  the  place  of  their  testator. 

The  provision  in  "the  statute  relative  to  proceed- 
ings by  scire  facias  "to  continue  a  suit  by  or  against 
the  representatives  of  either  party  who  shall  have 


NOTE.— Actio  personalia.  Actio  personalis  moritur 
cum  persona.  See  People  v.  Gibbs,  9  Wend.,  29,  note. 
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died  in  the  progress  thereof,"  does  not  authorize 
the  suing  out  of  a  writ  of  scire  facias  in  any  cases 
other  than  those  before  known  to  the  law. 

Citations— 16  Serg.  &  K.,  300 ;  2  Wils.,  83 ;  Carth., 
519 ;  3  Mass.,  321 ;  4  Mass.,  480,  482 ;  1  Pick..  284  ;  8 
Greenl..  128:  1  Saund ,  216;  Gilb.  Replev.,  156; 
AVilk.  Replev.,  5;  1  Harr.  &  J.,  31:  2  Wins.  Ex'r., 
1065 ;  6  East,  283  ;  2  Smith,  365:  2  W.  Bl.,  1330;  Willes, 
6«8 ;  7  T.  R.,  270:  2  Blackf.,  416 ;  6  Halst.,  178:  3  Dall., 
54,  86, 101,  118;  2  Sell.  Pr.,191;  2  Mass.,  479;  Co.  Litt., 
294  b ;  3  Bl.  Com.,  339 ;  2  R.  S.,  308,  sees.  2,  3 :  477,  sec. 
2 ;  3  tt.  S.,  786 ;  1  Pick.,  285 ;  Stearns,  Real  Act.,  199. 

r\EMURRER  to  scire  facias.  The  scire  facias 
jJ  in  this  case  was  sued  out  under  the  fol- 
lowing circumstances:  Webbers,  as  sheriff  of 
the  County  of  Westchester,  by  virtue  of  two 
executions  against  one  Caleb  Underbill,  levied 
upon  a  quantity  of  personal  property.  Rich- 
ard >I,  Underbill  claimed  to  be  the  owner  of 
the  property,  and  sued  out  a  writ  of  replevin. 
Webbers  avowed  the  taking  under  the  execu- 
tions. The  issue  upon  the  avowry  was  tried, 
and  the  jury  found  a  verdict  as  to  part  of  the 
property  for  the  plaintiff,  and  as  to  the  residue 
for  the  defendant.  The  value  of  the  part  found 
for  the  plaintiff  was  assessed  by  the  jury  at 
$454,  and  the  value  of  the  property  found  for 
the  defendant  and  the  damages  for  the  deten- 
tion of  the  same  were  assessed  at  $1,046.  The 
circuit  judge,  on  the  application  of  the  plaint- 
iff, granted  a  new  trial,  and  after  the  order  for 
a  new  trial  and  previous  to  the  next  circuit, 
the  defendant  Webbers  died.  His  executors 
thereupon  sued  out  a  scire  facias  for  the  plaint- 
iff to  show  cause  why  the  action  of  replevin 
should  not  be  continued  by  substituting  them 
as  defendants  in  the  place  of  Webbers.  To 
this  scire  facias  the  plaintiff  demurred. 
448*]  *J/r.  J.  A.  Spencer,  for  the  de- 
fendant here.  At  common  law  the  action  abat- 
ed by  the  death  of  Webbers — actio  personalia 
moritur  cum  persona,  2  Sell.  Pr. ,  190,  and  this 
rule  of  law  is  not  altered  by  the  Statute  2  R. 
S.,  576,  sec.  2,  which  gives  a  scire  facias  "to 
continue  a  suit  by  or  against  the  representa- 
tives of  either  party  who  shall  have  died  in  the 
progress  thereof."  If  a  literal  construction  be 
given  to  this  provision,  there  is  no  longer  such 
a  thing  as  an  abatement  of  a  suit  by  the  death 
of  a  party;  and,  what  would  be  most  absurd, 
an  action  of  slander  may  be  continued  by  and 
aguinst  the  representatives  of  a  deceased  party. 
This  could  not  have  been  the  intention  of  the 
Legislature:  their  meaning,  no  doubt,  must 
have  been  that  the  suit  might  be  continued  in 
all  cases  where  they  had  declared  that  it  should 
not  abate,  and  not  otherwise.  Replevin,  like 
every  other  action,  abates  by  the  death  of  a 
sole  defendant.  2  Wils.,  83;  3  Mass.,  328;  4 
Id..  480;  1  Pick.,  284;  8  Oreenl.,  128.  There 
is  no  hardship  in  the  case,  the  defendants  have 
only  mistaken  their  remedy.  8  Greenl.,  128. 
Mr.  S.  Stevens,  for  plaintiffs.  Webbers, 
in  the  action  of  replevin,  was  but  a  nominal 
defendant,  the  real  defendants  were  the  plaint- 
iff s  in  the  executions  under  which  lie  acted, 
and  in  whose  favor  the  jury  upon  the  first  trial, 
found  to  the  amount  of  upwards  of  $1,000; 
and  if  this  scire  facias  be  not  sustained  they 
are  remediless,  notwithstanding  the  augges 
tion  to  the  contrary  in  8  Greenl..  128.  The 
general  rule  of  actio  pertonalit  moritur  cum 
persona,  is  not  denied,  but  it  is  not  applicable 
here.  This  is  a  proceeding  in  rem,  and  such 
proceeding  does  not  abate  by  the  death  of  a 
WEND.  19. 


party.  PenhaUow  v.  Doane,  3  Dall,,  86,  101, 
118.  Or  it  may  be  conceded  to  be  in  rem  et 
personam,  but  what  is  personal  is  merely  in- 
cidental, that  is,  the  damages;  the  action  is 
brought  for  the  thing,  and  the  damages  are  a 
mere  incident.  Willes,  668;  6  East,  283;  8.  C., 
2  Smith,  365;  2  W.  Bl.,  1330;  16  Serg.  &  R., 
300;  6  Id.,  272;  1  Harr.  &  J.,  31 ;  2  Blackf.,  416; 
6  Halst.,  179.  In  Adams  v.  Rockwell,  16  \Vend., 
303,  replevin  was  considered  as  a  proceeding 
in  rem,  and  on  the  reversal  of  the  judgment 
for  *the  plaintiff,  who  had  died,  the  [*449 
Court  for  the  Correction  of  Errors  directed 
the  record  to  be  remitted  so  that  the  suit  might 
be  revived  against  his  representatives,  and  a 
venire  de  novo  be  issued.  For  wrongs  done  to 
the  property  of  another,  an  action  is  given  by 
statute  against  the  executors  or  administra- 
tors of  the  wrong  doer,  2  R.  S.,  447,  sec.  1; 
and  as  to  the  right  to  sue  out  a  scire  facias  this 
case  is  within  the  very  words  of  the  Statute  2 
R.  S.,  576,  sec.  2,  which  read  in  connection 
with  the  provisions  of  the  Statute  Relative  to 
the  Abatement  of  Suits,  2  R.  S.,  386,  sees.  2- 
4,  clearly  shows  the  intention  of  the  Legisla- 
ture to  extend  the  remedy  beyond  the  cases 
specified  in  the  sections  last  cited. 

By  the  Court,  Co  wen,  J.  The  main  question 
presented  by  this  demurrer,  seems  to  be  ren- 
dered difficult  rather  by  the  apparent  conflict 
of  positive  authority  than  upon  principle.  In 
Keite  v.  Bond,  16  Serg.  &  R.,  300.  it  was  held, 
in  so  many  words,  that  replevin  does  not  abate 
by  the  death  of  the  defendant  even  before  plea 
or  avowry.  The  defendant's  administrator  was 
received,  and  himself  pleaded  to  the  action  ; 
whereas,  in  Outfield  v.  Corney,  2  Wils.,  83,  the 
death  even  of  the  plaintiff  before  avowry  (a 
much  stronger  case,  we  shall  see,  for  continu- 
ing the  action)  was  held  to  work  an  abatement. 
Duke  of  Ormond  v.  Bierly,  Carth.,  519,  s.  p. 
The  death  of  the  defendant  was  said  to  have 
that  effect  in  Pitts  v.  Hale,  3  Mass..  321.  and  this 
was  distinctly  adjudged  as  the  sole  point  in 
Mellen  v.  Baldwin,  4  Mass. ,  480.  and  in  effect 
by  Badlam  v.  Tucker,  1  Pick.,  284.  These  cases 
were  acted  upon  and  adopted  as  law  in  M<  n-itt 
v.  Lumbcrt,  8  Greenl.,  128.  It  will  be  perceived 
that  they  bring  replevin  distinctly  within  the 
general  rule  of  the  common  law.  actio  person- 
alts  moritur  cum  persona,  as  explained  by  Ser- 
geant Williams  in  his  note  (I)  to  WheatUy  v. 
Lane,  1  Saund.,  216.  This  is  emphatically  so 
in  respect  to  the  person  by  whom  the  injury  is 
committed;  for  though  replevin  will  lie  by  the 
personal  representatives  of  the  party  injured, 
Gilb.  Replev.,  156.  Loud.  ed..  1794  ;  l*itt»  v. 
Hale,  8  Mass..  321  ;  Wilkins.  Replev..  5  ;  and 
M6  Fitter  v.  BealCs  Admr*.,  1  Harr.  &  ,]..  31  ; 
yet  it  cannot  be  brought  even  'origin-  f*45O 
ally  against  those  of  the  party  who  did  the 
wrong.  MflUn  v.  RaMirin.4  Ma.H8..482.per  Par- 
sons, Ch.  ./.,  though  doubt  Irs*  his  representa- 
tives would  be  liable  individually  for  a  wrong- 
ful detention  of  the  Hpeciflc  goodn  which  come 
to  their  hands.  2  Wms.  Exr.  1065. 

It  is  said  the  action  of  replevin  i-  A  proceed- 
ing in  rem,  and  indeed  it  wan  HO  held  in  Fletcher 
T.  TPUfctrM.  6  East,  283,  more  fully  reported  2 
Smith,  865.  The  court  there  denied  the  pro 
ceeding  to  be  within  a  statute  providing  that 
no  action  should  be  brought  against  a  consta- 
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ble,  etc.,  until  certain  steps  should  be  taken. 
Mttward  v.  Caffin.  2  W.  Bl..  1830,  and  Pearson 
v.  Roberts,  Willes,  668.  though  the  latter  was 
questioned  by  a  dictum  of  La.  Kenyan  in  Har- 
per v.  Carr.  7  T.  R  ,  270,  are  cited  as  sustain- 
ing that  view  of  the  proceeding.  It  sounds 
strange  to  hear  it  said  that  replevin  is  not  an 
action,  but  such  is  the  course  of  English  decis- 
ions. Willes,  Ch.  J.,  contended,  in  Pearson  v. 
Roberts,  lhat  it  was  an  action  when  commenced 
by  writ,  and  so  the  court  held.  He  showed  that 
it  has  all  ihe  characteristics  of  an  action,  par- 
ties, pleadings,  damages,  costs,  etc.,  and  was  so 
called  in  several  statutes.  He  admitted  that  in 
case  of  a  mandatory  writ  to  the  sheriff,  or  a 
plaint  in  the  sheriff's  court,  which  was  merely 
to  have  the  goods  again,  but  no  damages,  the 
proceeding  was  in  rem,  and  not  an  action.  In 
Mibcard  v.  Coffin,  the  court,  speaking  of  a  writ 
say,  this  is  an  action  of  replevin,  an  action  in 
rem.  In  Fletcher  v.  Wilkins,  the  distinction 
taken  by  Willes,  Ch.  J.,  was  denied  byLd.  El- 
lenborough,  Ch.  J.,  and  all  replevins  are  de- 
clared to  be  proceedings  in  rem  ;  for,  says  the 
Chief  Justice,  replevin  is  never  brought  for  the 
damages  only,  but  always  goes  for  the  thing. 
It  is  not  necessary,  for  the  purposes  of  the  ques- 
tion before  us,  to  decide  whether  replevin  be 
an  action  for  all  purposes,  though  according  to 
the  common  notion  1  should  have  thought  it  so, 
even  within  the  words  of  the  statute  under  con- 
sideration in  the  cases  cited.  The  cases  them- 
selves, we  have  seen,  call  it  an  action  in  rem, 
and  clearly  it  is  so  to  a  certain  extent ;  but  it 
never  stops  with  that  character.  It  has  parties, 
as  remarked  by  Willes,  Ch.  J.;  and  with  us  it 
uniformly  seeks  damages  and  costs  for  the 
451*]  wrongful  taking  *or  detention.  In  the 
latter  sense  it  comes  directly  within  the  prin- 
ciple laid  down  by  Sergeant  Williams  in  the 
book  before  cited.  Damages  and  costs  for  a 
tort,  as  such,  could  never  6e  recovered  against 
the  executors  or  administrators  of  a  wrong 
doer,  at  the  common  law.  As  was  well  said  by 
Stevens,  J. ,  in  Daggett  v.  Robbins,  2  Blackf .  ,416, 
replevin  "is  in  part  a  proceeding  in  rem,  to  re- 
gain possession  of  the  goods  and  chattels,  and  in 
part  a  proceeding  in  pernonam,  to  recover  dam- 
ages." See,  also,  Snedeker  v.  Quick,  6  Halst., 
178. 

The  consequence  sought  to  be  deduced  from 
the  character  of  replevin  as  a  proceeding  in  rem, 
is  that  it  never  abates  by  the  death  of  the  de- 
fendant. This  is  said  on  the  authority  of  Pen- 
hallow  v.  D»ane,  3  Dall..  54,  86,  101,  118  ;  but 
that  doctrine  holds  only  of  a  proceeding  prop- 
erly and  solely  in  rem.  The  rule  was  laid  down 
of  a  suit  in  admiralty  against  the  brigantine 
Susanna  and  her  cargo,  seeking  condemnation 
as  prize  of  war.  In  such  cases  the  vessel  and 
geods  are  named  and  described  as  defendants. 
They  are  the  parties,  and  the  sentence  binds  all 
the  world;  and  such  is  the  reason  assigned  by 
Patterson.  «/.,in  the  case  cited, why  the  death  of 
the  claimant  (not  the  defendant)  did  not  work 
an  abatement.  The  question  turned  upon  the 
form  and  nature  of  the  proceeding.  On  a  like 
principle  the  old  action  of  ejectment  was  said 
not  to  abate  by  the  death  of  the  plaintiff's  les- 
sor; for  though  he  was  the  real  party, there  was 
yet  a  nominal  party  on  the  record,  who  by  fic- 
tion had  an  interest  in  virtue  of  the  supposed 
lease  yet  unexpired.  The  amount  of  the  rule 
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in  PenhaUow  v.  Doane  is,  that  where  the  pro- 
ceeding is  simply  in  rem,  the  reason  which 
abates  a  common  law  suit  by  death  does  not 
apply.  A  common  law  suit  is  never  thus  lim- 
ited; the  party  tenant  or  defendant  is  alwaya 
named  on  the  record,  and  on  his  death,  as  well 
as  on  that  of  the  plaintiff,  at  any  time  before 
final  judgment,  the  suit  abated  by  the  common 
law.  2  Sell.  Pr.,  191.  A  real  action  at  com- 
mon law  comes  nearest  to  an  unmixed  pro- 
ceeding in  rem.  Yet  where  there  was  but  one 
tenant,  Jhis  death  necessarily  abated  the  suit ; 
"becaus'e  *neither  the  heir  nor  the  exec-  [*452 
utor  can  prosecute  or  defend  in  a  real  action, 
where  the  demandant  or  tenant  dies  pending 
the  suit."  Stearns,  Real  Act.,  199.  A  suit  in 
partition  abated  at  the  common  law.  Thomas 
v.  Smith,  2  Mass. ,  479.  The  action  or  writ  of 
right  is  probably  the  most  striking  instance. 
The  action  was  there  brought  for  the  mere  land 
on  the  mere  right.  Neither  damages  nor  costs 
were  ever  recoverable  by  either  party;  and  yet, 
because  the  parties  were  named  on  the  record, 
the  law  would  not  take  the  case  out  of  the  gen- 
eral rule.  On  the  mise  joined,  it  is  well  known 
that  the  issue  might  be  decided  by  battle  in- 
stead of  the  Grand  Assize,  at  the  election  of  the 
tenant.  He  might  offer  to  prove  his  right  by 
the  body  of  his  champion.  The  reason  why 
battle  must  be  waged  by  champion, says  Coke, 
and  after  him  Blackstone,  is  because,  if  any 
party  to  the  suit  dies,  the  writ  must  abate  and 
be  at  an  end  for  the  present;  and  therefore  no 
judgment  could  be  given  for  the  lands  in  ques- 
tion, if  either  of  the  parties  were  slain  in  battle. 
Co.  Litt.,  294  b.;  3  Bl.  Com.,  339.  Indeed,  the 
case  of  Keite  v.  Boyd,  which  is  the  plaintiff's 
chief  reliance  in  the  case  at  bar,  does  not  deny 
that  replevin  is  within  the  common  law  rule. 
Rogers,  J.,  who  delivered  the  opinion  of  the 
court,  on  the  contrary,  said,  that  at  common 
law  all  personal  actions  died  with  the  party. 
He  admitted  that  the  court  in  which  he  sat  had 
decided  that  the  death  of  the  defendant  in  trover 
abated  the  suit,  but  said  he  was  unwilling  to 
extend  the  cases  further  than  he  was  bound  to 
do  by  the  principles  of  state  decisions.  We  at 
least  are  required  to  look  further.  Our  Consti- 
tution adopts  the  common  law.  It  is,  therefore, 
our  duty,  from  all  the  evidence  within  our 
reach,  to  inquire  what  is  the  common  law.and 
if  the  case  in  hand  be  open  to  its  application, 
the  plaintiffs  must  stand  or  fall  accordingly  as 
we  shall  find  it  to  be  for  or  against  them. 

I  am  entirely  satisfied  that  at  common  law 
the  suit  in  replevin  abated  by  the  death  of  Web- 
bers, the  original  defendant,  and  that  it  cannot 
be  revived  or  continued  by  this  proceeding,  un- 
less we  have  some  statute  which  reaches  the 
case. 

*Our  statute  provides  that  where  [*453 
either  plaintiff  or  defendant  shall  die  after  in- 
terlocutory and  before  final  judgment,  the  ac- 
tion shall  not  abate  if  ,in  the  first  case.it  might 
be  originally  prosecuted  by  the  plaintiff's  ex- 
ecutors or  administrators,  or  if  in  the  second 
case  it  might  be  originally  brought  against  the 
defendant's  executors  or  administrators.  2  R. 
S.,  308,  sees.  2,  3,  2d  ed.  In  the  first  case  the 
plaintiff's  executors  or  administrators,  and  in 
the  second  he  himself  may  revive  and  continue 
the  suit  by  scire  facias.  According  to  the  cases 
we  have  considered,  if  there  had  been  inter- 
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locutory  judgment  against  Webbers,  and  he 
had,  survived  the  plaintiff,  R.  M.Underhill.the 
personal  representatives  of  the  latter  might 
still  have  proceeded;  for  we  have  seen,  by  au- 
thority, that  they  could  have  prosecuted  orig 
inally.  But  not  so  of  this  case,  because  no 
action  would  have  lain  against  Webber's  execu- 
tors as  such.  Here  is  neither  an  action  which 
survives,  nor  an  interlocutory  judgment ;  and 
it  would  have  been  the  same,  if,  according  to 
the  theory  of  replevin,  we  were  to  consider 
Webbers  himself  to  have  been  an  actor  or  plaint- 
iff. Yet  his  executors  could  not  revive  the 
suit,  because,  admitting  Webbers  to  have  had 
interlocutory  judgment  on  his  avowry  against 
Underbill,  and  the  now  plaintiffs,  therefore, so 
far  within  the  statute,  they  would  stand  with- 
out its  provisions  for  want  of  any  surviving 
right  on  their  side. 

But  the  statute  mainly  relied  upon  as  com- 
prehending this  case,  is  the  2  R.S..  477,  sec. 2. 
2d  ed.  This  is  a  part  of  the  article  "  of  scire 
facias,"  under  the  title  "of  proceedings  by 
scire  facias,"  and  in  several  other  cases,  and 
after  providing  for  a  sci.  fa.  in  cases  where  ex- 
ecution has  been  delayed  between  parties  who 
are  alive,  it  enacts  generally,  that  "  writs  of 
scire  facias  shall  also  be  issued,  in  cases  not 
otherwise  provided  for  by  law,  to  revive  a  judg- 
ment against  the  personal  representatives  of 
any  deceased  defendant;  or  in  favor  of  the  per- 
sonal representatives  of  any  deceased  plaintiff; 
or  where  the  situation  of  either  party  is  changed 
by  marriage;  or  to  continue  a  suit  by  or  against 
the  representatives  of  either  party  who  shall 
have  died  in  the  progress  thereof.  But  such 
writs  against  personal  representatives  of  any 
454*]  party  *shall  be  issued  within  one  year 
after  the  cause  for  issuing  the  same  shall  arise." 

It  is  contended  that,  under  this  statute,  the 
executors  or  administrators  of  a  deceased  par- 
ty, either  plaintiff  or  defendant,  may  revive 
any  suit  in  their  own  favor,  without  limitation 
of  time,  and  that  they  are  liable  to  have  any 
suit  revived  against  them  within  one  year, 
whether  tin-  nature  of  the  action  be  such  as 
would  have  lain  originally  by  or  against  them 
or  not.  All  this  is  undoubtedly  true, provided 
the  statute  intended  to  enlarge  and  extend  the 
right  of  reviving  and  continuing  suits, and  not 
to  confine  itself  to  the  mere  recognition  or  as- 
sertion of  the  remedies  already  existing.  In- 
deed the  words  giving  a  scire  facias  "  to  con- 
tinue a  suit  by  or  against  the  representatives  of 
either  party,  would  sweep  out  of  existence  all 
ideas  of  absolute  abatement  by  death,  at  any 
stage  of  any  action,  real,  personal  or  mixed, 
sounding  in  contract  or  tort.  Such  a  construc- 
tion would  carry  the  statute  not  only  beyond 
what  the  revisers  intended, as  declared  by  their 
note,  8  R.  8.,  786,  2d  ed.:  "Conformable  to  the 
existing  law  except  the  last  clause,  which  is 
new  "  (i.  «.,  the  limitation  to  one  year) ;  but 
would  lead  to  the  grossest  legal  absurdities. 
The  estates  of  decedents  might  be  subverted  by 
lawsuits  of  a  purely  vindictive  character.  Exec 
utors  might  proceed  for  slanderous  words  ut 
tered  against  their  testator,  or  be  veiled  by 
smart  money  for  slanders  uttered  by  him.  and 
so  of  a  thousand  like  cases.  If  the  statute  in- 
tended to  continue  actions  in  such  cases,  why 
did  it  not  also  give  the  right  to  commence 
them?  Each  case  is  in  pan  ration*. 
WKXU.  19. 


It  is  clear  to  my  mind  that  the  statute  intend- 
ed no  such  pernicious  extravagance  as  has  been 
imputed  to  it;  and  that  it  is,  mainly,  as  the  re- 
visers declare,  a  mere  declaration  that  writs  of 
scire  facias  may  issue  as  theretofore  they  had 
done,  in  pursuance  of  the  statute  or  common 
law.  We  have  already  noticed  instances  un- 
der the  statute  in  which  representatives  may 
come  in  ;  there  are  also  various  cases  at  the 
common  law  in  which  the  writ  lies,  several  of 
which  are  repeated  specifically  in  the  section 
relied  on.  Such  were  writs  to  revive  final  judg- 
ments in  cases  of  death  or  marriage.  The 
*clause  which  has  been  claimed  as  sub-[*455 
verting  the  maxim  actio  personalis,  etc.,  there- 
fore, in  effect,  is  little  or  nothing  more  than 
declaratory, in  a  more  general  way, of  what  the 
two  sections  we  have  cited  from  2  R.  8. ,  308, 
had  specially  enacted.  At  any  rate,  it  added 
nothing  to  the  law.  The  true  method  with  the 
clause  is  to  consider  it  as  stricken  out,  and 
search  for  the  particular  provisions  which  it 
intended  to  leave  unaffected. 

The  Statute  of  Mass,  provides.generally.that 
when  either  party  dies  pending  the  suit,  the 
executor  or  administrator  may  come  in  and 
prosecute  or  defend,  if  the  cause  of  action  sur- 
vive; at  least  such  was  the  statute  when  Mel 
ten  v.Baldwin  was  decided, which  we  have  seen 
was  replevin.  The  defendant  having  died  pend- 
ing the  suit,  the  court  refused  to  continue  it, 
on  the  ground  that  the  cause  of  action  did  not 
survive  against  the  administrator.  The  case  at 
bar  is  still  further  without  the  provisions  of 
any  statute,  and  must  be  disposed  of  accord- 
ingly. The  decision  may  operate  harshly 
against  the  estate  of  Webbers,  as  probably  all 
remedy  upon  the  replevin  bond  is  lo*t,BoaZaM 
v.  Tucker,  before  cited  from  1  Pick.,  285.  to 
save  which  was,  I  suppose,  the  main  object  of 
this  suit.  Probably  the  remedy  lies  in  another 
form.  Merrittv.  Lumbtrt,  8  Greenl  ,  128. 

Judgment  must  be  for  the  defendant  on  the 
demurrer. 

The  Chief  Justice  dissented  on  the  first 
point. 

Judgment  for  defendant. 

Overruled-23  Hun,  488. 

Cited  ln-«  Hill.  559;  1  N.  Y.,  165;  36  N.  Y.,  ft->4;  49  N. 
Y..  127:  2  Abb.  App.  Dec..  38:  2  Trans.  App.,  78,  175;  3 
Trw».App..l02:  K>  Barb.,  340:  fl  How.  Pr.  52;  41  How. 
Pr..  513:  5  Abb.  Pr.,  853;  11  Abb.  Pr..  107; 5  Abb.  N.8., 
3IS3;  1  Daly,  445. 
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Action  against  Matter  of  Canal- Boat  for  Xrgli- 
fftnee — Competency  of  ZZrfmmMM  as  nil  MM. 

In  an  action  against  tho  master  of  n  «innl-bont 
for  nojrlljrenco  In  navl»r»tln»r  hrr,  whereby  Injury  Is 
done  to  another  boat,  tin-  liHmsmnn  of  the  defend* 
ant  Is  a  competent  witness  for  hla  employer,  whore 
It  clearly  appear*  that  the  defendant  hn«l  the  Im- 
modlate  chaw  and  dlnvtlon  of  tho  bout  Ht  the  time 
of  the  Injury. 

It  would  bo  otherwlne.lt  w^nimwhoro  tho  wrvant 
or  atfi'iit  liitM  the  nto  control  and  direction  of  the 
boat  at  the  time  of  tho  Injury-  In  mirh  mae.  In  an 
action  ajralnftt  the  manN-r  for  the  nrfflUrrnoe  of  tho 
•ervant.the  latter  would  bean  Incompetent  wltncm 
without  a  release. 
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Citations-Bull,  2V.  P..  289: 1  Phil.  Ev..  46,  62,  95 :  2 
Ld.  Kaym..  1007: 2  Str.,  1083;  4  T.  R.,  589:  8  Taunt.,452. 
454  ;  2  Saund.  PI.  &  Ev..  737 ;  1  Stark.,  Ill,  112. 136 ;  1 
Holt,  139;  Pcake,  N.  P.,  84;  4  Carr.  &  P.,  454;  2  N.  R., 
374;  3  Camp.,  515. 

THIS  was  an  action  on  the  case,  tried  at  the 
Onondaga  Circuit  in  Apr.,   1886,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  action  against  the  defendant  was  for 
negligence,  in  navigating  a  canal-boat  called 
The  Amboy,  of  which  he  was  the  owner  and 
master,  where  by  his  boat  came  in  collision  with 
another  boat  called  The  Calcutta,  on  board  of 
which  the  plaintiffs  had  a  large  quantity  of 
barley,  and  broke  and  injured  her  so  that  the 
barley  became  wet  and  damaged.  The  first 
count  of  the  declaration  charged  the  defendant 
personally  with  negligence.  The  second  charged 
the  injury  to  have  happened  through  the  neg- 
ligence of  the  servants  and  agents  of  the  de- 
fendant. The  third  count  imputed  the  injury 
to  the  joint  negligence  of  the  defendant  and  his 
servants.  The  injury  to  The  Calcutta  happened 
in  the  attempt  of  The  Amboy  to  pass  her.  Two 
attempts  to  pass  were  made,  and  both  with  the 
concurrence  of  the  master  of  The  Calcutta. 
The  defendant  was  on  board  his  boat  and  had 
the  immediate  direction  of  her  at  the  time  of 
the  injury.  His  helmsman  was  called  as  a  wit- 
ness on  his  part,  and  was  objected  to  by  the 
plaintiffs  as  incompetent  on  the  ground  of  in- 
terest. The  judge  overruled  the  objection,  and 
the  witness  was  sworn  and  testified.  The  jury 
found  a  verdict  for  the  defendant,  and  the 
plaintiffs  now  ask  for  a  new  trial,  insisting 
that  the  admission  of  the  helmsman  as  a  wit- 
ness was  improper,  and  that  the  verdict  was 
against  evidence. 
457*]  *Mr.  A.  Taber,  for  plaintiffs. 

Mr.  J.  R.  Lawrence,  for  defendant. 

By  the  Court,  Nelson,  C'h,  J.  The  master 
was  in  the  immediate  charge  and  direction  of 
his  boat,  and  the  principal  question  in  the  case 
is,  whether  one  of  the  hands,  who  acted  as 
steersman  at  the  time  of  the  collision,  was  a 
competent  witness  for  him  without  release. 

The  rule  is  admitted  that  the  agent  or  serv- 
ant is  competent  to  prove  the  payment,  or  re 
ceipt  of  money,  or  the  delivery  of  goods,  etc., 
on  behalf  of  the  principal,  or  master,  though 
his  evidence  may  tend  to  discharge  himself. 
This  rule  is  founded  upon  public  convenience, 
for  the  benefit  of  trade  and  the  common  usage 
of  business.  Bull.  N.  P.,  289;  1  Phil.  Ev.,95. 
As  it  militates  against  the  general  principle 
that  rejects  a  witness  who  has  the  least  inter- 
est in  the  cause,  it  is  strictly  guarded,  and  it  is 
not  extended  beyond  the  reason  upon  which  it 
is  founded.  Therefore,  where  the  action  in- 
volves a  breach  of  duty  on  the  part  of  the 
agent  or  servant,  he  cannot  be  called  to  dis- 
prove it,  because  if  the  fact  should  be  estab- 
lished, he  would  be  liable  over.  And,  conse- 
quently, when  the  action  is  against  the  master 
for  the  negligence  of  his  servant,  the  latter  is 
not  a  competent  witness  without  a  release.  1 
Phil.  Ev.,  46,  52,  and  cases  cited.  But  when 
the  negligence  or  breach  of  trust  of  the  serv- 
ant is  not  a  fact  involved  in  the  action,  it  is 
obvious  the  general  exception  must  prevail. 
The  case,  then,  is  the  common  one  where  the 
agent  or  servant  is  admitted  on  account  of  the 
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public  convenience.  This  distinction  will  be- 
found  running  through  all  the  cases  and  ele- 
mentary books.  2  Ld.  Raym.,  1007;  2  Sir., 
1088;  4  T.  R.,  589;  8  Taunt.,  454;  2  Saund. 
PI.  &  Ev.,  737;  1  Stark.,  Ill,  112,  136. 

Mr.  Starkie  observes,  in  the  pages  just  cited, 
where  the  action  is  brought  for  the  negligence 
of  the  servant:  "The  exception  from  neces- 
sity does  not  apply,  because  culpable  acts  of 
negligence  and  misconduct  are  not  to  be  con- 
sidered as  arising  in  the  common  and  ordinary 
course  of  dealing;  that  *where  the  [*45S 
subject  matter  of  the  testimony  arises  in  the 
course  of  his  ordinary  employment,  there  is. 
not  so  strong  a  reason  to  discredit  him  as  there 
is  where  his  misconduct  is  made  the  very 
ground  of  the  proceeding,  and  where  he  would 
ultimately  be  made  responsible  for  the  whole- 
of  the  damages  recovered."  See,  also,  1  Holt, 
139.  In  Green  v.  New  River  Co.,  4  T.  R.,  589, 
the  recovery  turned  upon  the  negligence  of  the- 
witness  called ;  and  in  Morish  v.  Foote,  8  Taunt. , 
454,  upon  the  absence  of  negligence  on  hi* 
part.  The  principle  is  this:  witnesses  are  in- 
competent where  they  are  directly  interested 
in  the  event  of  the  suit.  See  Peake,  N.  P., 84; 
4  Car.  &  P.,  454.  Upon  this  view  of  the  law, 
it  seems  to  me  impossible  to  say  that  the  wit- 
ness in  this  case  was  incompetent;  his  negli- 
gence or  misconduct  was  not  a  point  made  on 
the  trial;  he  was  acting  under  the  direction 
and  eye  of  the  defendant  (the  master)  and, 
for  aught  that  appears,  faithfully  executed 
his  orders. 

The  possibility  that  the  misconduct  of  the 
servant  may  be  involved  in  the  action,  is  no- 
where laid  down  as  the  test  of  his  competency 
but  the  contray;  for  if  it  was,  the  agent  or  serv- 
ant could  rarely  be  admitted  without  the  re- 
lease. In  nearly  every  case,  such  as  payment 
of  money,  delivery  of  goods,  etc.,  the  defend- 
ant might  set  up  the  infidelity  of  the  servant, 
by  way  of  disproving  his  liability;  that  the 
money  had  not  been  paid  or  the  goods  deliv- 
ered. Thus,  in  Cuthbert  v.  Gostling,  3  Camp., 
515,  the  workmen  of  the  defendant  who  had 
committed  the  trespass  complained  of,  if  any,, 
were  admitted,  as  it  was  not  pretended  that 
they  had  exceeded  their  orders,  or  would  be 
liable  over.  Ld.  Ellenborough  distinguished 
that  case  from  an  action  for  the  negligence  of 
servants  in  driving  against  carriages,  or  run- 
ning down  ships;  for  there  he  said,  if  the  mas- 
ter be  liable  to  the  plaintiff,  the  servants  are 
necessarily  liable  to  the  master,  evidently  al- 
luding to  cases  where  the  servanc  had  the  whole 
direction  of  the  carriage  or  ship  at  the  time  of 
the  collision.  In  De  Symonds  v.  De  La  Coux, 
2  N.  R.,  374,  the  captain,  a  part  owner  of  the 
ship,  was  admitted  in  an  action  on  a  policy  of 
insurance,  to  prove  her  port  of  destination,  and 
that  she  had  sailed  for  it  by  direction  of  the 
owners  of  the  goods;  though  it  was  conceded 
*he  would  not  have  been  competent  to  [*459 
prove  a  deviation  by  necessity,  if  that  had  been 
the  question.  The  point  of  the  defense  was 
that  the  vessel  had  reached  her  port.  There- 
fore, upon  the  single  ground  that  the  negli- 
gence of  the  witness  was  not  involved  in  the 
trial,  in  point  of  fact,  I  think  the  case  cannot 
be  distinguished  from  that  of  an  agent  or  serv- 
ant called  to  prove  a  fact  on  behalf  of  bis 
principal  or  master  which  happened  in  the 
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course  of  his  ordinary  employment;  his  con- 
duct was  under  and  agreeably  to  the  special 
direction  of  the  master;  and  there  is  not  a  pre- 
tense for  saying  that  he  could  be  made  liable 
over.  He  was  not  then  interested  in  the  event, 
the  principle  upon  which  the  objection  of  in- 
competency  rests. 

I  cannot  say  that  the  verdict  is  against  the 
weight  of  the  evidence;  on  the  contrary,  the 
case  was  peculiarly  within  the  province  of  the 
jury  and  upon  which  they  might  well  doubt 
about  the  injury  being  the  consequence  of  the 
fault  of  the  defendant.  There  is  evidence  that 
the  boat  of  the  plaintiffs  was  too  heavily  laden 
and  that  she  rubbed  upon  the  bottom  of  the 
canal;  that  she  had  been  previously  injured 
and  unskillfully  repaired,  and  that  the  colli- 
sion at  most  was  not  an  uncommon  one. 

New  trial  denied. 

Cited  in-21  Wend.,  189. 


SEELEY  v.  EVANS. 

Jurisdiction  of  Marine  Court  of  New    York — 
Practice — Principal  and  Surety, 

The  Marine  Court  of  the  City  of  N.  Y.  has  juris- 
diction of  an  action  of  debt,  on  a  bond  taken  in  that 
court  from  a  surety  for  the  appearance  of  a  defend- 
ant on  a  day  to  which  the  trial  of  a  cause  is  ad- 
journed at  his  request,  although  the  penalty  of  the 
bond  exceed  $100,  the  ordinary  limitation  of  the  ju- 
risdiction of  the  court. 

If  the  trial  of  the  cause  on  the  adjourned  day  be 
postponed  by  the  court,  on  its  own  motion,  to  a 
future  day,  the  defendant  must  appear,  and  that  in 
person  on  such  postponed  day,  or  the  bond  of  his 
surety  will  be  forfeited :  his  appearance  on  the  day 
to  which  the  cause  was  first  adjourned,  is  no  de- 
fense. 

The  plaintiff  in  such  case  is  not  bound  to  pursue 
his  remedy  against  the  principal  before  resorting  to 
the  surety. 

Citatlons-2  R.  L.,  381,  sees.  105, 106 ;  Stat.,  Seas,  of 
1819,  ft.  sec.  1 ;  1817,  288. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Evans  sued  Seeley  in  the  Marine 
4OO*]  Court  of  the  City  of  N.  *Y.,  and  de- 
clared in  debt  upon  a  bond  in  the  penalty  of 
$1,000,  bearing  date  Apr.  25.  1836,  executed 
to  him  by  the  defendant.  The  bond  recited 
that  a  suit  had  been  instituted  in  the  Marine 
Court  by  Alexander  Evans  against  William 
Day,  in  a  plea  of  trespass,  assault  and  battery; 
that  the  same  had  been  adjourned  on  the  prayer 
of  Day,  until  Apr.  27;  and  was  conditioned 
for  the  personal  appearance  of  Day  Apr.  27. 
and  in  default  of  his  appearance,  that  the 
obligor  would  pay  the  debt  or  damages  and 
costs  if  judgment  should  be  given  against  Day. 
Apr.  27,  Day  appeared  in  court,  but  another 
cause  being  on  trial,  the  court,  on  its  own  mo- 
tion, adjourned  the  trial  of  the  cause  of  Evan* 
v.  Day  until  Apr.  29;  on  which  day  the  de- 
fendant Day  appeared  by  attorney,  but  not  in 
person.  The  cause  was  tried  and  a  verdict 
found  for  the  plaintiff,  against  Day  for  $300; 
for  which  sum  and  the  costs  of  suit,  judgment 
was  rendered.  The  declaration  in  the  suit  of 
Ream  v.  Day,  was  for  .livers  assaults  and  bat- 
teries committed  on  the  high  seas  and  in  for 
eign  ports  and  places.  On  these  facts  the  Mar- 
ine Court  rendered  judgment  against  Seeley. 
for  the  amount  of  the  recovery  against  Day, 
together  with  the  costs  of  the  suit  again«: 
Seeley;  which  on  ctrtiorari  was  affirmed  hv  the 
Superior  Court  of  the  City  of  N.  Y.  Where- 
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upon  Seeley  removed  the  record  into  this  court 
by  writ  of  error. 

The  counsel  for  the  plaintiff  in  error  insist- 
ed: 1.  That  the  Marine  Court  had  not  juris- 
diction to  render  a  judgment  in  an  action  of 
debt  for  a  sum  exceeding  $100;  2.  That  the 
obligation  of  the  surety  was  discharged  by  the 
appearance  of  Day  Apr.  27;  and  3.  That  the 
plaintiff  was  bound  to  issue  an  execution  and 
use  all  legal  means  to  obtain  satisfaction  from 
the  principal  before  resorting  to  the  surety. 

Mew*.  Harned  and  Burlock,  for  plaint- 
iff in  error. 

Messrs.  Burr  and  Benedict,  for  defendant 
in  error. 

* By  the  Court,  Bronson,  J.  TheMa-[*4Ol 
rine  Court  of  the  City  of  N.  Y.  (formerly  called 
the  Justice's  Court),  by  the  Act  of  1813,  had  ju- 
risdiction to  hear,  try  and  determine  all  actions 
of  debt,  etc.,  wherein  the  sum  or  balance  due, 
or  thing  demanded,  was  over  $25  and  did  not 
exceed  $50.  2  R.  L.,  381,  sees.  105,5106;  Stat., 
sess.  1819,  p.  74,  sec.  1.  This  jurisdiction  was 
afterward  extended  to  cases  where  the  sum  or 
thing  in  demand  does  not  exceed  $100.  Stat., 
sess.  1817,  p.  288.  By  the  106th  section  of  the 
Act  of  1813,  2  R.  L.,  881,  the  court  also  has 
jurisdiction  in  actions  of  assault  and  battery 
committed  on  the  high  seas  or  in  any  foreign 
port,  without  limitation  as  to  the  amount  of 
damages.  On  granting  adjournments,  the  court 
has  power  to  take  security  for  the  appearance 
of  the  party,  sees.  123,  124,  127;  and  the  148th 
section  provides  that  the  court  shall  have  cog- 
nizance of  suits  on  surety  bonds  taken  in  said 
court.  Although  in  other  actions  of  debt  the 
jurisdiction  of  the  court  is  limited  to  $100. 
there  can  be  no  doubt  that  the  court  has  cog- 
nizance of  actions  upon  surety  bonds  which  it 
has  taken,  although  the  amount  which  the 
plaintiff  is  entitled  to  recover  exceeds  the  sum 
of  $100.  The  plaintiff  in  error  seems  to  sup- 
pose that,  notwithstanding  the  court  had  cog- 
nizance of  the  action,  it  had  no  power  to  ren- 
der judgment.  There  is  nothing  in  the  ob- 
jection. 

The  defendant  in  the  original  action  did  not 
appear  in  person  on  the  29th,  when  the  cause 
was  tiled,  but  be  did  so  appear  on  the  day 
mentioned  in  the  bond;  and  the  question  is, 
whether  this  compliance  with  the  letter  of  the 
condition  discharged  the  surety  from  all  fur- 
ther obligation.  "Appearance"  in  the  law  has 
several  signification)*,  and  the  word  must  al- 
ways be  understood  in  reference  to  the  par- 
ticular business  or  subject  matter  to  which  it 
relates.  In  some  cases  it  moans  to  appear  in 
person,  in  others  by  attorney.  Sometimes  an 
obligation  to  appear  can  only  be  satisfied  by 
actually  coming  into  court,  while  in  others  ft 
will  be  sufficient  to  put  in  special  bail  or  enter 
nn  appearance  In  the  common  rule  book.  In 
one  cane  it  may  be  necessary  for  the  party  to 
appear  on  the  specific!  day.  while  in  another 
*!t  will  be  sufficient  if  done*  within  10  [*4<»12 
or  20  days  thereafter.  The  purpose  or  end 
to  be  answered  bv  the  appearance,  is  also  im- 
portant. In  most  If  not  nil  rases  where  a  party 
is  bound  to  n  personal  appearance  in  court  to 
answer  any  charge  or  action  brought  against 
him.  he  must  not  only  appear  but  must  remain 
in  court  until  disrharged  by  Hue  courseof  law, 
and  how  long  he  must  attend  depends  on  the 
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nature  of  the  proceeding  and  the  course  and 
practice  of  the  court.  In  this  case  Day  was 
brought  into  court  on  a  warrant,  in  an  action 
where  execution  might  immediately  follow  the 
judgment,  and  on  which  he  might  be  impris- 
oned. Sees.  135,  137.  If  there  had  been  no 
adjournment,  he  would  have  remained  in  cus 
tody  of  the  officer  until  discharged  by  the  court. 
Sec.  128.  On  asking  further  time,  he  was  re- 
quired to  give  security  for  his  personal  appear- 
ance on  the  adjourned  day,  or  in  default  to  pay 
any  judgment  that  might  be  recovered.  Sec.  123. 
The  object  of  requiring  a  personal  appearance 
was,  that  he  might  be  in  court  to  satisfy  the 
judgment,  and  if  not  paid,  that  he  might  be 
taken  in  execution.  He  was  not  required  to  be 
there  for  the  purpose  of  examining  the  wit- 
ness, or  doing  any  other  act  connected  with  the 
trial.  That  might  as  well  be  done  by  attorney, 
or  it  might  be  omitted  altogether.  The  plaint- 
iff could  not  complain  of  being  suffered  to  pro- 
ceed without  opposition.  The  security  which 
he  desired  was,  that  the  defendant  should  be 
in  court  to  answer  the  judgment.  If  he  ha'd 
merely  come  into  court  and  then  departed  the 
next  minute,  or  at  any  other  period  before  the 
judgment,  it  cannot  be  pretended  that  the  ob- 
ligation of  the  bail  would  be  discharged. 

But  it  is  said  that  a  further  adjournment  was 
ordered  to  Apr.  29,  and  that  the  surety  was  not 
answerable  for  the  appearance  of  Day  al  that 
time  There  would,  perhaps,  have  been  force 
in  the  objection  if  the  plaintiff  had  asked  an 
adjournment;  but  it  was  a  mere  postponement 
of  the  trial  by  order  of  the  court  to  the  next 
jury  day,  for  the  reason  that  the  court  was  then 
eugaged  in  the  trial  of  another  cause,  and  had 
no  time  to  try  this.  The  order  seems  to  have 
been  made  according  to  the  course  and  practice 
of  the  court,  and  no  objection  to  its  validity 
463*  J  has  been  suggested.  *When  Day  came 
into  court  on  the  27th,  he  was  bound  to  remain 
until  discharged  by  due  course  of  law.  If  the 
cause  could  not  be  tried  at  the  hour  assigned, 
or  not  until  the  next  day,  the  defendant  was 
still  bound  to  give  attendance.  To  give  a  more 
limited  effect  to  the  bond,  would  be  to  defeat 
the  object  for  which  it  was  taken.  In  addition 
to  this  view,  the  148th  section  seems  applicable 
to  the  question.  It  provides  that  all  bonds  tak- 
en on  the  adjournment  of  any  case  shall  be  con- 
sidered good  and  valid  against  the  obligor,  al- 
though subsequent  adjournments  are  had  after 
the  execution  of  the  bond.  I  know  not  what  can 
have  been  the  object  of  the  provision  unless  it 
was  made  for  the  purpose  of  removing  the 
doubt  which  had  been  suggested  in  this  case. 

The  plaintiff  below  was  not  bound  to  pursue 
his  remedy  against  Day  before  resorting  to  the 
surety.  The  undertaking  of  the  plaintiff  in 
error  in  case  Day  made  default,  was  absolute, 
to  pay  the  debt  or  damages  and  costs  which 
should  be  recovered. 

Judgment  affirmed. 


HURST  r>.  COOK 

Trover — Pleading — Plea  of  Property  in  Third 
Person — Special  Plea— Release — fbrmar  Re- 
covery— Statute  of  Limitations. 

In  trover,  a  plea  of  property  in  a  third  person  is 
bad. 
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A  special  plea  in  trover  showing  there  was  not  an 
unlawful  conversion  of  the  plaintiff's  property  or, 
in  other  words,  that  the  plaintiff  never  had  any 
cause  of  action,  is  bad  in  form ;  but  where  the  de- 
fendant admits  that  there  once  was  a  cause  of  ac- 
tion and  sets  up  subsequent  matter  in  discharge  or 
avoidance,  such  matter  may  be  pleaded  specially ; 
but  it  seems  the  rules  of  pleading  do  not  require  that 
it  must  be  pleaded,  except  where  the  defense  is  the 
Statute  of  Limitations. 

It  seems  that  a  release,  a  former  recovery  and  the 
Statute  of  Limitations  have  always  been  allowed  to 
be  the  proper  subjects  of  a  special  plea  in  trover. 

In  many  of  the  cases  in  trover  whore  special  pleas 
equivalent  to  the  general  issue  have  been  allowed, 
the  objection  to  the  pleas  was  not  specially  assigned 
as  cause  of  demurrer. 

Citations— Cro.  Eliz.,  98,  146,  174,  262,  433,  435,  485, 
539,  554,  611 ;  1  Wils.,  314, 315  :  Yelv.,  173, 174,  194,  198 : 
3  Bulst.,  209,  269, 289;  Bull.  N.  P.,  48, 49. 314;  Cro.  Jac., 
68,  255;  2  Leon.,  13:  4  Leon.,  4, 106:  Godb.,  137.  267; 
Noy,  46, 109 ;  3  Leon.,  205 :  1  Leon.,  189, 221 :  2  Bulst., 
134,135,201;  Goldsb.,  155;  Poph..  208;  1  Roll.,  1,22, 
44,  173.  197,  396;  Hob.,  187;  2  Salk.,  654;  1  Ld.  Raym.. 
393 ;  3  Salk.,  366 ;  Moore,  835 ;  Latch.,  184 ;  7  T.  R., 
387.  392;  Cro.  Car.,  35,  157,  319:  2  Dyer,  121  a;  10 
Johns.,  289.  291:  Brooke,  Abr.,  Action,  nl  ,  113;  33 
Hen.  VIII.;  1  Keb..  305  ;  Lofft.,  323;  2  Ld.  Raym., 
469.  868 ;  2  Lutw.,  650 ;  1  Danv.  Abr.,  25  ;  1  Chit. 
PI.,  486,  490;  1  Lutw.,  97,  99;  1  Show.,  146;  2  Vent., 
169;  T.  Raym.,  472;  1  McCord,  248;  Ballantine  Lira., 
ch.  16,  207  ;  Com.  Rep.,  274  ;  3  Burr.,  1353 ;  1  Bl.,  388 ; 
1  Vin.  Abr.,  Actions  of  Trover,  L,  5,  p.  254;  Bac. 
Abr.,  Trover,  F,  pi.  2. 

"HEMURRER  to  plea  of  property  in  a  third 
jJ  person,  in  an  action  of  trover.  The 
plaintiff,  John  Hurst,  declared  in  trover,  for 
the  taking  and  conversion  of  certain  goods  and> 
chattels  *belonging  to  to  him.  The  de  [*464 
fendant  pleaded  that  he,  as  a  deputy  of  the 
sheriff  of  Onondaga,  by  virtue  of  two  execu- 
tions against  one  Thomas  Hurst,  for  the  pur- 
pose of  satisfying  the  same,  took  the  goods  and 
chattels  specified  in  the  declaration,  "  the  same 
then  and  there  being  the  property  of  the  said 
Thomas  Hurst."  To  which  plea  the  plaintiff 
demurred,  assigning  as  special  causes  of  de- 
murrer that  the  plea  amounted  to  the  general 
issue. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Cowen,  J.  I  confess  I  sup- 
posed, upon  the  argument,  that  I  should  find 
the  question  raised  perfectly  disposed  of  by 
cases  in  this  court.  But  one  case  was  cited, 
and  so  far  as  that  goes  it  is  against  the  plea. 
It  was  sought  to  be  distinguished  and,  indeed, 
brought  down  to  the  force  of  a  mere  dictum  ; 
and  it  was  insisted  that  the  plea  is  maintainable 
on  a  correct  understanding  of  the  authorities. 
Having  satisfied  himself  of  this,  the  counsel 
went  back  to  Rockwoodv.  Feasar,  Cro.  Eliz., 
262,  &ndArchb.  of  Canterbury  v.  Kemp,  Id.,  539. 
I  shall  notice  what  these  cases  are  in  the  course 
of  my  remarks.  For  the  present  I  admit  that 
the  first  case,  if  it  be  followed, will  sustain  not 
only  this  plea,  but  any  imaginable  special  plea 
amounting  to  the  general  issue.  The  plea  was 
an  argumentative  denial  both  of  the  plaintiff's 
property  and  of  an  illegal  conversion  by  the 
defendant,  the  whole  matter  and  nothing  but 
the  matter  involved  in  the  general  issue.  In 
the  second  the  plea  was  to  the  same  effect,  but 
the  point  was  not  raised,  for  the  plaintiff  re- 
plied. It  was  the  more  surprising  to  hear  so 
late  an  authority  as  Wingfield  v.  Stratford,  1 
Wils.,  315,  cited  to  the  same  point,  but  the  re- 
port there  is  probably,  as  we  shall  see  here- 
after, imperfect,  and  in  any  view  far  from  be- 
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ing  an  authority  for  the  defendant.  As  the 
case  stands  in  Wilson,  nothing  is  said  of  the 
point  before  us;  but  there  is  more  in  it  than  I 
•could  have  supposed. 

465*]  *It  must  be  admitted  that  the  books 
are  studded  with  special  pleas  in  the  action  of 
trover,  even  such  as  show  that  the  plaintiff 
never  had  any  cause  of  action.  They  set  up  either 
property  out  of  the  plaintiff,  or  admit  that  it  be- 
longed to  him,  and  insist  that  the  defendant 
lawfully  took  and  converted  it;  as  that  he  dis 
trained  or  took  it  in  execution,  or  that  he  never 
did  convert  the  property,  and  the  like.  Many 
such  pleas  have  passed  without  being  met  by 
a  special  demurrer.  Of  course  the  courts  felt 
bouud  to  consider  them.  Such  was  the  case  of 
Kenicot  v.  Bogan,  Yelv.,  198,  a  plea  that  the  de- 
fendant seized  the  plaintiff's  wine  as  King's 
butler ;  Archb.  of  Canterbury  v.  Kemp,  Cro. 
Eliz.,  539,  a  plea  of  title  in  the  defendant;  Rob- 
inson v.  Walter,  3  Bulst.,  269,  and  Stert  v. 
Drungold,  3  Id.,  289,  pleas  of  detention  by  an 
inn-keeperof  the  goods  of  his  guest;  Wingfield 
v  Stratford,  1  Wils.,  315,  seizing  a  gun  as  game 
keeper.  (But  Bull.  N.  P.,  314,  says,  as  we  shall 
see,  that  the  court  held  this  bad  as  being 
equivalent  to  the  general  issue.)  Taylor  v. 
Unamber*,  Cro.  Jac.,  68,  was  a  plea  of  purchase 
in  market  overt;  Comyns  v.  Boyer,  Cro.  Eliz., 

485,  was  a  like  plea;  and  see  Goldsb.,  54;  Priest- 
ly v.  White,  Yelv.,  173,  a  plea  of  property  in 
the  defendant;  Anon.,  Id.,  174,  cited,  S.  P.: 
Anon.,  2  Leon.,  13,  a  plea  that  the  goods  were 
bailed  to  the  defendant,  to  deliver,  which  he 
had    done,   and    traversing    the   conversion; 
Strangden  <fe  Burnett's  case,  Godb.,  137,  a  plea 
that  the  plaintiff  gave  goods  to  the  defendant 
and   traversing  the  conversion   in   the  place 
where  it  was  laid  by  the  declaration:  4  Leon., 
4,  -8.  C.,  and  106.     Court  v.  Blackman,  Noy, 
109, a  like  case;  Markham  &  Pitt's  case,  3  Leon., 
205,  that  the  plaintiff  was  outlawed.  The  plea 
in  Oaillard  A  Archer's  case,  1  Leon.,  189,  was 
possession  of  the  plaintiff's  goods  by  A  and  a 
sale  to  the  defendant  without  notice,  and  held 
bad  in  substance.  So  in  Danes' case,  Cro.  Eliz., 
411,  of  a  plea  that  the  defendant  took  the  poods 
as  a  waif;  in  Oomenol  v.  Wayts,  Cro.  Jac.  ,255, 
of  a  plea  of  distress  under  a  plaint  in  the  man- 
or court;  Yelv.,  194;  8.  C.,  titled  Qomersallv. 
Mtdgate;  in  Hainan  v.  Karwithy,  2  Bulst. ,  134, 
of  a  plea  of  finding  without  traversing  proper- 
ty in  the  plaintiff,  and  White*.  Price,  cited  there 
at  p.  135.  8.  P.;  Sparrow  v.  Sherwood,  Poph., 
4OO*]*208,  a  justification  by  command. plead 
ed  imperfectly;  Buihv.  Luxburrovgh,  1  Roll., 
896,  a  traverse  of  the   venue  improperly  in- 
terposed;  and  see  per  Popham,  «/.,  Goldsb., 
155. 

Some  cases  assume  that  a  special  plea  may 
be  properly  interposed,  if  it  confess  part  of  the 
plaintiff's  case,  as  in  Dee  v.  Bacon,  Cro.  Eliz.. 

486,  which  was  a  plea  of  taking  damage  fea 
sant,  and  held  bad  because  it  did  not  confess 
the  conversion.    Agar  v.  Lidt,  Hob..  187.  was 
a  pica  of  distress  for  market-toll,  held  bad  for 
the  same  reason  ;  Bolter  v.  Butter,  Nov.  46. 
was  a  plea  of  distress  for  rent,  held  had  f*»r  the 
same  reason;  and  Kinnemiey  v.  Barnard,  Cro. 
Eliz..  554,  was  a  plea  traversing  a  conversion, 
but  of  the  wrong  thing.     Hartford  v.  Jr>ne»,  2 
rtalk.,  654,  was  a  plea  of  seizure  an  wreck,  and 
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detaining  till  paid  for  the  pains,  and  held  bad 
because  it  did  not  confess  a  conversion.  S.  C., 
1  Ld.  Raym.,  393:  8.  C7.,  3  Salk.,  366. 

Several  special  pleas  of  a  like  character  have 
been  countenanced  and  directly  sustained  by 
the  courts  on  demurrer,  assigning  for  cause 
that  they  amounted  to  the  general  issue.  Such 
is  Kinnersley  v.  Barnard,  Cro.  Eliz.,  554,  the 
case  of  a  plea  admitting  property  in  the  plaint- 
iff and  specially  traversing  the  conversion  with 
an  absque  hoc;  Hill  v.  Hatches,  1  Roll.,  1,  44, 
justifying  the  taking  by  force  of  a  custom;  2 
Bulst.,  201,  8.  C  and  S.  P.;  Moore,  835.  8.  C., 
but  not  S.  P.  Such  is  Rockwood  v.  Feasar, 
Cro.  Eliz. ,  262,  of  plea  of  property  out  of  the 
plaintiff,  and  in  one  J.  S.  by  whose  command 
the  defendant  took  it,  giving  color  and  show- 
ing that  the  plaintiff  had  title  against  all  ex- 
cept J.  S.  I  repeat  the  admission  before  made, 
that  if  the  last  case  be  law,  it  exactly  sustains 
the  plea  in  the  case  at  bar.  Both  of  them  deny 
the  plaintiff's  property  and  an  illegal  conver- 
sion. In  Strausham's case,  Cro.  Eliz.,  98,  Coke, 
J.,  mentions  special  pleas  in  trover  as  admis- 
sible, and  among  others  a  taking  damage  fea- 
sant.  In  Bisse  &  Tylers's  case,  Godb..  267,  18 
Jac.,  it  was  put  with  a  query  whether  a  plea 
of  a  sale  by  the  plaintiff  to  the  defendant  were 
bad  as  amounting  to  the  general  issue,  and  ac- 
cording to  a  report  of  the  same  case  in  1  Roll., 
173,  the  plea  was  thought  good. 

*Most  of  the'cases,  however,  ancient  [*467 
and  modern,  have  overruled  such  pleas,  on  the 
point  of  their  sufficiency  being  raised  by  a  spe- 
cial demurrer,  assigning  for  cause  that  they 
amounted  to  the  general  issue.  Such  was  Bel- 
lamy v.  B<ilthrop,  Latch.,  184,  the  case  of  a  plea 
giving  color  to  the  plaintiff,  but  showing  prop- 
erty out  of  him;  and  Styles  v.  Snelgrave,  there 
cited,  S.  P.;  Ward  v.  Blunt,  Cro.  Eliz..  146.  a 
plea  showing  title  in  the  defendant,  but  giving 
color  to  the  plaintiff  ;  Ascue  v.  Saunderson, 
Cro.  Eliz.,  433.  plea  of  a  levy  on  the  plaintiff's 
goods  as  sheriff  under  a  fi.  fa.  against  them. 
Wingfield  v.  Stratford,  as  reported  in  Bull.  N". 
P. ,  48.  a  plea  that  the  defendant  seized  the  gun 
as  game  keeper,  the  point  of  form  not  being 
noticed  by  the  report  in  S.  C.,\  Wils  ,  814.  as 
mentioned  before;  Webb  v.  Fox,  7T.  R..  891.  a 
plea  of  the  plaintiff's  bankruptcy,  which  showed 
title  out  of  him  and  in  his  assignee,  per  Ld. 
Kenyon.  Ch.  J.,  Id.,  392;  Lynntr  v.  Wood,  Cro. 
Car.,  157,  a  plea  that  the  defendant  took  the 
goods  as  tithes  severed:  Bultork  v.  Smith,  pro. 
Eliz.,  174.  a  plea  of  seizure  as  waif;  Austin  v. 
Austin,  Cro.  Jac.,  819.  a  plea  of  title  in  the  de- 
fendant, giving  color ;  /xmf  Mntnteaglt  v. 
('•mutes*  of  Worcester,  2  Dyer,  121  a,  a  declara- 
tion alleging  a  conversion  by  a  sale,  and  plea 
traversing  the  sale,  per  Rockby.  J. ,  Kennedy 
v..  Strong,  10  Johns. ,  289,  pleas  of  sale  by  order 
of  the  plaintiff's  partner;  but  the  pleas  were 
also  held  bad  on  other  grounds  beside  that  of 
their  being  equivalent  to  the  general  is*ue. 

The  most  ancient  cases  seem  to  be  airninst 
this  plea.  Brooke,  in  his  Ahr..  Action.  »nr  le 
case.  pi.  118.  cites  the  Year  Book.  4  K.  6.  and  at 
pi.  109.  he  cites  83  II.  8  to  that  effect.  The 
canes  of  Whittakfr  v.  fW>/.  1  Roll..  22:  It»tr  v. 
Tnmp*>n.  Id.,  197.  and  Phillip*  v.  Wirkts,  8 
Bulst.,  209.  may  also  be  added  to  the  nines  be- 
fore cited  as  directly  against  the  like  pleas;  nnd 
43  »;::i 
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see  also  Vandrink  and  Archer's  case,  1  Leon., 
221. 

At  a  time  when  the  judgments  at  Westmin- 
ster Hall  stood  in  singular  conflict,  and  their 
reasoning  and  dicta  on  the  subject  of  these  spe- 
cial pleas  in  trover  exhibited  contradictions 
and  subtilities  no  less  extraordinary,  as  may  be 
seen  on  a  still  closer  examination  of  the  cases, 
468*]  the  courts  adopted  and  *have  since 
steadily  pursued,  if  they  have  not  extended  the 
doctrine  of  that  line  of  authority  which  taken 
together,  was  found  to  repudiate  all  special 
pleas  in  trover  going  to  the  original  cause  of  ac- 
tion. As  early  as  Bellamy  v.  Balthrop,  before 
cited,  2  Car.,  Jones,  J.,  said,  that  in  trover 
every  special  plea  with  color  amounts  only  to 
the  general  issue;  and  in  14  Car.,  Devoe  v.  Lori- 
don,  1  Keb.,  305,  Twisden, J.,  said:  "There  is 
no  plea  in  trover  but  a  release  or  not  guilty." 
In  Anon.,  Loft.,  323;  13  Geo.  III.,  on  a  motion 
to  plead  several  matters  in  trover,  the  court 
said:  "By  a  book  near  two  centuries  ago,  it 
appears  release  is  a  sufficient  plea  to  trover, 
and  you  have  no  need  to  plead  anything  more,." 
In  Hartford  v.  Jones,  Holt,  Ch.  J.,  said  he 
never  knew  but  one  special  plea  good  in  trover, 
viz.:  Yelv.,  198.  In  the  same  case  1  Ld. 
Raym.,  393,  he  is  made  to  say  he  never  knew 
but  one  special  plea  good  in  trover  beside  that 
in  Yelv.,  and  that  was  a  release.  In  Yorke  v. 
Grenaugh,  2  Ld.  Raym.,  868,  he  said  nothing 
can  be  pleaded  specially  in  trover  but  a  release. 
See,  Allen  v.  Harris,  2  Letw.,  650,  where  the 
right  to  plead  a  release  was  conceded.  And 
Buller's  report  of  Wingfield  v.  Stratford,  says 
it  was  holden  by  the  whole  court  in  that  case, 
that  there  could  be  no  special  plea  in  trover 
but  a  release.  1  Danv.  Abr.,  25,  S.  P.  Such 
a  limit  is  probably  too  narrow;  but  special 
pleas  in  trover  have  met  with  much  discour- 
agement by  the  latter  cases.  In  Webb  v.  Fox, 
before  cited,  Ld.  Kenyon,  Ch.  J.,  said  he  could 
not  commend  the  mode  in  which  the  question 
was  brought  before  the  court,  as  the  plea 
would  be  attended  with  unnecessary  expense 
to  the  parties,  7  T.  R.,  392;  and  in  Kennedy  v. 
Strong,  also  before  cited,  this  court  said  special 
pleas  in  trover  are  deservedly  discountenanced. 
10  Johns.,  291.  It  is  said  in  1  Chit.  PI.,  490, 
that  the  Statute  of  Limitations  and  a  former  re- 
covery may  be.  pleaded ;  and  such  pleas  were 
interposed  without  question,  the  former  in 
Cowper  v.  Towers,  1  Lutw.,  97,  99,  and  the  lat- 
ter in  Lethmere  v.  Toplady,  1  Show. ,  146 ;  &  C., 
2  Vent.,  169,  cases  cited  by  Chitty,  though  in 
neither  was  the  plea  tested  by  a  special  de- 
murrer. See,  also,  Lacon  v.  Bernard,Cro.  Car., 
35  ;  Feet  v.  Bawsterne,  T.  Raym.,  472;  2  Ld. 
469*]  Raym.,  1217  ;  Bull.  If.  P.,  49,  *agrees 
that  a  former  recovery  may  be  pleaded;  and  a 
highly  respectable  American  court  held  that 
the  Statute  of  Limitations  must  be  pleaded,  and 
cannot  be  given  in  evidence  under  the  general 
issue.  Nott,  J.,  said  this  is  perfectly  well  set- 
tled, Jones  v.  Dugan,  1  M'Cord,  428  ;  and  so 
it  seems  to  be  in  respect  to  various  actions  on 
the  case  beside  trover.  Ballantine,  Lira.,  by 
Tillingh.,  ch.  16,  p.  2Q7,etseq.,  and  cases  cited. 
It  is  also  said  in  1  Chit.  PI.,  490,  that  the  de- 
fendant may,  in  trover,  plead  anything  spe- 
cially which  admits  property  in  the  plaintiff 
and  a  conversion  by  the  defendant.  I  think  he 
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might  have  added  that  a  special  plea  showing 
either  property  out  of  the  plaintiff  or  that  there 
was  no  conversion,  or  both  would  be  bad  on 
special  demurrer,  as  amounting  to  the  general 
issue.  It  may  be  taken  as  the  clear  result  of 
the  more  numerous  cases  including  the  modern 
authorities,  of  the  course  of  which  this  court 
strongly  intimated  its  approbation  in  Kennedy 
v.  Strong,  that  a  special  plea  showing  there 
never  was  an  unlawful  conversion  of  the  plaint- 
iff's property,  or,  iu  other  words,  that  he  never 
had  any  cause  of  action,  is  bad  in  form.  But 
where  the  plea  admits  that  there  once  was  a 
cause  of  action,  and  sets  up  subsequent  matter 
in  discharge  or  avoidance,  it  may  be  pleaded 
specially.  The  general  issue  is:  not  guilty  of 
the  premises,  etc.  In  good  sense,  this  denies 
all  which  the  plaintiff,  in  legal  effect,  alleges  in 
his  declaration,  viz.:  property  in  himself  and 
an  illegal  conversion  by  the  defendant.  The 
evidence  on  such  an  issue,  so  long  as  it  is  con- 
fined to  the  original  cause  of  action,  comes  lit- 
erally within  the  scope  of  the  pleadings,  as 
remarked  by  King,  Ch.  J. ,  in  regard  to  other 
actions  on  the  case:  "Everything  which  shows 
that  the  defendant  did  what  he  might  do,  may 
be  given  in  evidence  upon  not  guilty '  pleaded ; 
for  that  proves  he  had  done  no  injury."  Anon., 
Com.  Rep.,  274.  It  is  not  necessary  to  say  that 
the  defendant  must  plead  even  matter  in  dis- 
charge or  avoidance.  We  know  that  generally 
he  need  not,  though  he  may  do  so  in  actions  of 
asaumpsit,  and  especially  in  other  actions  on 
the  case.  1  Chit.  PL,  486,  and  cases  cited.  I 
have  noticed  the  Statute  *of  Limita-  [*47O 
tions  as  a  defense,  which  it  is  said  must  be 

§  leaded.  So  of  justification  in  slander.  But  I 
o  not  now  remember  any  other  exception  to 
the  rule  that,  in  an  action  on  the  case,  every 
matter  of  defense  may  be  received  under  the 
plea  of  not  guilty.  In  Bird  v.  Randall.S  Burr., 
1353;  S.  C.,  1  Bl.,  388,  Ld.  Mansfield  made  no- 
exception.  Of  course  I  speak  of  pleas  in  bar, 
not  in  abatement. 

So  many  old  cases  occurring  which  certainly 
do  go  to  sustain  the  plea  in  the  principal  case, 
I  have  taken  some  pains  to  discover  how  they 
have  been  met  and  overturned,  if  such  were 
the  fact.  I  encountered  more  labor  from  not 
being  able  to  find  that  the  matter  had  been  sys- 
tematically taken  up  by  any  author.  I  may 
have  failed  to  find  some  material  cases,  but  as 
far  as  I  have  examined,  I  feel  well  satisfied 
with  the  results  already  expressed;  and.at  least, 
that  authority,  reason  and  convenience  all  con- 
cur against  the  plea  in  question.  The  best 
collection  of  the  old  authorities  is  to  be  found 
in  Vin.  Abr.,  Actions  of  Trover,  etc.,  L,  5, 
Trover,  Plea,  Vol.  L,  p.  254,  et  seq.  The  re- 
mark in  Petersd.  Abr., Trover, pi.  5,  B,  Plea.w., 
that  the  defendant  may  plead  any  matter  which 
admits  the  conversion,  and  that  the  property  i& 
in  the  plaintiff,  but  justifies  the  former,  I  am 
satisfied  is  wrong.  See  accordingly,  Bac.Abr., 
Trover,  F,  pi.  2,  of  the  plea. 

I  presume  the  general  issue  has  been  pleaded, 
though  very  properly  omitted  in  the  demurrer 
book.  If  so,  no  amendment  is  necessary.  If 
otherwise,  the  defendant  may  now  add  the  gen- 

ral  issue. 

Judgment  for  the  plaintiff. 

Cited  in— 6  Bos.,  162 ;  68  Pa.  St.,  223. 
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471*]  *  JEWELL  ET  ux. 

v. 
HARRINGTON. 

Ejectment  for  Dower  —  Plaintiff  Cannot,  in  Gen- 
eral, Avail  Herself  of  Recitals  in  Deed  under 
which  Defendant  Holds  —  Estoppel  —  Secondary 
Evidence. 

In  au  action  of  ejectment  for  dower,  the  plaintiff 
cannot,  in  general,  for  the  purpose  of  showing1  her 
right  to  recover,  avail  herself  of  recitals  contained 
in  the  deed  by  which  the  defendant  holds  the  prem- 
ises, or  contained  in  the  deed  of  his  grantor,  recog- 
nizing her  right  of  dower;  not  being  a  party  or  privy 
to  their  deeds  herself,  they  cannot  operate  as  an  es- 
toppel upon  her  and.consequently.cannot  have  that 
effect  upon  others. 

In  case  of  the  loss  of  the  primary  evidence  to  es- 
tablish the  right  to  recover,  such  recitals  may  be  re- 
sorted to  as  secondary  evidence.  ~M+* 

Citations—  2  Co.  Litt.,  476  ;  1  Salk..  285,  286  ;  6  Mod., 
44;  1  Saund.  PL  &  Ev.,42,  43;  1  Gilb.  Ev.,  101;  1 
Phil.  Ev.,  356  :  1  Stark.  Ev.,  319,  n.,  358  :  4  Binn.,  231; 
2  Lev.,  108;  4  Pet.,  84;  Co.  Litt.,  684;  17  Wend.,  164. 


was  an  action  of  ejectment  for  dower. 
J-   tried  at  the  Otsego  Circuit,  in  Sep.  ,  1835. 

The  plaintiffs  claimed  dower  in  80  acres  of 
land,  in  right  of  the  wife,  as  the  former  widow 
of  one  Samuel  Nash.  On  the  trial  of  the  cause 
they  produced  a  deed  from  one  Royal  Crosby 
to  the  defendant,  bearing  date  Sep.  9.  1822, 
conveying  a  moiety  of  the  80  acres  of  land. 
The  description  of  the  premises  in  this  deed 
was  followed  by  a  clause  in  these  words:"  Sub 
ject,  nevertheless,  to  the  right  of  dower  of 
Chloe  Jewell,  who  was  the  widow  of  Samuel 
Nash,  deceased,  who  was  the  former  proprietor 
of  the  above  described  premises."  The  deed  also 
contained  a  covenant  of  warranty  against  all 
claims  and  demands  whatsoever,  "except  the 
said  Chloe  Jewell,  in  right  of  dower  aforesaid." 
The  plaintiffs  also  read  in  evidence  a  deed  from 
Uriah  Nash  to  Royal  Crosby,  bearing  date 
Dec.  22,  1820,  conveying  the  same  premises 
with  the  additional  description,  "that  they 
were  part  of  a  tract  of  100  acres  conveyed  by 
Samuel  Stedson  to  Samuel  Nash,  by  indenture, 
bearing  date  81st  May,  1808."  The  description 
in  this  deed  also  contained  a  clause  respecting 
the  right  of  Chloe  Nash,  in  these  words:  "Sub- 
ject to  the  right  of  Chloe  Nash,  the  widow  of 
Samuel  Nash,  deceased,  in  the  above  described 
premises."  The  plaintiffs  also  produced  a  lease 
of  the  same  premises  from  Uriah  Nash  to  Royal 
Crosby  executed  previous  to  the  last  mentioned 
deed,  to  wit:  Oct.  19,  1819,  in  which  the  right 
of  Chloe  Nash  to  dower  was  recognized.  On 
this  evidence  the  plaintiffs  rested.  The  defend- 
472*]  ant  *on  his  part,  after  giving  in  evi-  1 
dence  a  second  deed  from  Crosby  to  him  bear-  1 
log  date  June  26,  1828,  conveying  the  remain- 
ing moiety  of  the  80  acres,  in  which  there  was  ! 
no  reference  to  the  right  of  dower  of  the  widow 
of  Samuel  Nash,  offered  to  give  in  evidence  a 
deed  of  the  premises  in  question,  from  Samuel  ! 
Nash  and  Chloe,  his  wife,  to  Charles  Eldred.  1 
bearing  date  Nov.  15,  181  1,  duly  acknowledged 
by  Chloe  as  well  as  her  husband,  and  to  deduce 
a  regular  title  from  Eldred  to  him.  the  defend 
ant.  Instead  of  this  evidence  being  received 
or  rejected,  the  plaintiffs  were  permitted  to! 
prove  a  mortgage  from  Samuel  Nash  to  Charles  ! 
Kldred,  of  the  premises  in  question,  bearing  ' 
date  Apr  12.  1814.  a  foreclosure  of  the  mort 
gage  and  a  purchase  of  the  premises  by  Uriah  • 
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Nash;  and  they  were  further  permitted  to 
prove  by  a  witness  called  by  them,  that  he  had 
always  understood  that  there  was  a  re-sale  of 
the  premises  from  Eldred  to  Samuel  Nash  at 
the  time  of  the  execution  of  the  mortgage. 
Having  given  this  evidence,  the  counsel  for 
the  plaintiffs  objected  to  the  admissibility  of 
the  evidence  offered  on  the  part  of  the  defend- 
ant, insisting  that  the  defendant  was  estopped 
by  the  deeds  to  Crosby  and  himself,  in  which 
the  right  of  dower  of  the  widow  of  Samuel 
Nash  was  recognized,  from  showing  that  she 
had  no  such  right.  The  judge  sustained  the 
objection,  and  under  his  direction  the  jury 
found  a  verdict  for  the  plaintiffs.  The  defend- 
ant moves  for  a  new  trial.  The  cause  was  sub- 
mitted on  written  arguments. 

Messrs.  Campbell  and  Turner,  for  de- 
fendant. 

.'//•.  E.  B.  Morehouse,  for  plaintiffs. 

By  the  Court,  Nelson,  Oh.  J.  The  first  rule 
laid  down  by  Ld.  Coke  in  respect  to  estoppels 
is,  that  they  must  be  reciprocal;  that  is,  bind 
both  parties;  and  this  is  the  reason,  he  observes, 
that  regularly,  a  stranger  shall  neither  take  ad- 
vantage of  nor  be  bound  by  an  estoppel;  privies 
in  blood,  as  the  heir;  privies  in  estate,  as  feoff- 
ee, lessee,  etc.;  and  privies  in  law,  as  the 
lord  by  escheat,  tenant  by  thecurtesy,  indow 
er,  *etc.,  shall  be  bound,  and  take  ad-  [*473 
vantage  of  estoppels.  2  Co.  Litt.,  476.  It  was 
resolved  in  Ford  v.  Grey,  1  Salk.,  285,  that  a 
recital  of  a  lease  in  a  deed  of  release  is  good 
evidence  of  such  lease  against  the  releasor  and 
those  that  claim  under  him;  but  as  to  others  it 
is  not,  without  proving  there  was  such  a  deed 
and  that  it  was  lost  or  destroyed.  6  Mod.,  44; 
1  Saund.  PI.  &  Ev.,  42,  43;  1  Gilb.  Ev.,  101. 
Now  in  this  case  the  plaintiff,  Chloe,  is  a 
stranger  to  the  deeds,  the  recitals  in  which  are 
relied  on  to  conclude  the  defendant.  Assuming 
that  he  would  be  bound  by  the  recital  in  the 
deed  from  Uriah  Nash  to  Crosby,  his  grantor, 
as  a  privy  in  estate,  yet  it  could  only  be  in  a 
case  where  the  interest  of  Uriah  Nash  or  those 
representing  him  were  concerned.  The  recital 
would  protect  them  from  any  liability  on  the 
covenants  in  the  deed  for  an  alleged  breach  by 
reason  of  an  eviction  under  the  claim  of  dow- 
er, the  conveyance  having  been  made  subject 
to  it.  But  the  plaintiff,  Chloe,  is  not  a  privy 
to  the  deed  in  any  way,  but  a  stranger,  who 
had  no  interest  or  concern  with  it.  Before  an 
estoppel  can  be  upheld  here,  the  doctrine  must 
be  extended  so  as  to  operate  not  only  upon 
those  who  come  in  under  the  grantors,  making 
the  admissions  in  his  deed;  but  alno  in  favor  of 
those  under  whom  the  grantor  himself  claims; 
in  other  words,  the  effect  of  the  recital  muni 
be  held  to  travel  upwards  in  favor  of  those 
through  whom  the  title  was  derived,  as  well  as 
downward  to  whom  it  had  been  conveyed  or 
descended;  for  in  this  case  the  most  that  ran 
be  naid  for  the  plaintiff  in  that  she  acts  up  her 
right  to  dower  from  one  under  whom  the  grant- 
or of  the  defendant  holds.  The  above  view  is^ 
aa  applicable  to  the  rerital  in  the  <!••', I  to  the 
defendant  as  in  that  to  his  grantor,  and  KOP«  to 
deny  the  conclusive  effort  of  either,  upon  the 
ground  of  a  technical  estoppel.  The  court, 
therefore,  erred  in  refusing  to  admit  the  evi- 
dence disproving  the  claim  of  the  plaintiff, 
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which  it  seems,  from  the  course  of  the  trial,  was 
conceded  to  have  been  prima  facie  made  out. 

According  to  the  fourth  resolution  in  Foro 
v.  Grey,  the  principle  of  which  has  been  re- 
peatedly recognized,  1  Phil.  Ev.,  356;  1  Stark. 
Ev.,  358;  4  Binn.,  231;  2  Lev.,  108;  4  Pet.,  84, 
the  recital  as  between  these  parties,  one  of  them 
474*]  *being  a  stranger  to  the  deed,  would 
not  be  admissible  evidence  even  of  the  facts 
therein  admitted.  The  only  way  in  which  it 
might  be  available  to  the  plaintiffs  is,  in  case 
of  proof  of  the  loss  of  the  primary  evidence; 
the  recital,  it  seems,  may  then  be  used  as  sec- 
ondary proof.  1  Salk.,  286;  1  Saund.  PI.  &  Ev., 
43;  1  Phil.  Ev.,  356;  Co.  Litt.,  684;  1  Stark. 
Ev.,  319,  n.;  Glib.  Ev.,  101.  In  this  case,  there 
can  be  no  doubt  that,  after  a  proper  founda- 
tion laid,  the  recitals  in  the  deed  would  afford 
evidence  to  prove  a  material  fact,  namely:  that 
the  defendant  is  in  possession  under  a  title  de- 
rived from  Samuel  Nash:  for  then  he  would 
be  estopped  from  denying  the  seisin  of  the 
husband.  Bowne  v.  Potter;  17  Wend.,  164  and 
cases  cited.  The  recitals  do  not  go  fully  that 
length  but  they  afford  some  evidence  of  the 
fact. 

This  view  was  not  taken  at  the  circuit  by  the 
judge,  nor  was  the  admission  of  the  recitals 
urged  by  the  counsel  with  reference  to  it.  The 
authorities  referred  to  in  Bowne  v.  Potter  shovr 
the  proof  necessary  in  this  aspect  of  the  case. 

But  slight  evidence  of  seisin  of  the  husband 
was  given,  and  apparently  no  effort  was  made 
to  prove  that  the  defendant  held  under  a  title 
derived  from  him,  that  was  subject  to  a  right 
of  dower;  on  the  contrary,  as  I  understand  the 
facts,  the  defendant  proposed  to  show  affirm- 
atively himself,  that  he  derived  a  title  mediate- 
ly from  the  husband,  by  a  conveyance  in  which 
the  plaintiff  joined,  and  which  she  duly  ac- 
knowledged. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in— 2  Hill,  309;  1  N.  Y..  259  ;  37  N.  Y.,  95 ;  4 
Trans.  App.,  353 ;  4  Barb.,  191;  26  How.  Pr.,  161;  1 
Rob.,  259. 

475*]          *BOWNE  «.  WITT. 

A  person,  an  adult,  residing  with  bis  step-mother 
aud  transacting  her  business,  is  not,  within  the 
meaning  of  the  statute,  exempting  wearing  apparel 
from  execution,  either  a  householder  or  a  member 
of  the  family  of  the  person  with  whom  he  resides. 

Citations— 2  R.  S.,  254,  sec.  169 ;  14  Johns.,  434 ;  11 
Wend.,  44 ;  18  Johns.,  400. 

ERROR  from  the  Schoharie  C.  P.  Bowne 
sued  Witt  in  an  action  of  replevin  for  tak- 
ing bis  cloak.  The  defendant  justified  the  tak- 
ing as  a  constable,  by  virtue  of  an  execution 
against  the  plaintiff.  The  plaintiff  insisted  that 
the  cloak  was  exempt  from  execution  under 
the  provisions  of  the  Statute  Exempting  the 
Wearing  Apparel  of  a  Householder  and  his 
Family,  2  R.  S.,  254,  sec.  169.  The  plaintiff  is 
between  35  and  40  years  of  age,  resides  with 
his  stepmother,  the  owner  of  a  house  and  farm, 
and  who  has  a  family  consisting  of  8  persons, 
and  transacts  the  necessary  business  of  the 
family.  The  plaintiff  requested  the  court  to 
charge  the  jury  that,  under  the  above  circum 
stances,  he  should  be  deemed  a  householder 
within  the  meaning  of  the  statute.  The  court 
declined  to  do  so,  and  on  the  contrary  submit- 
ted the  question,  whether  the  plaintiff  should 


be  deemed  a  householder,  to  the  jury,  who 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered.  The  plaintiff  having 
tendered  a  bill  of  exceptions,  sued  out  a  writ 
of  error. 

Mr.  T.  Lawyer,  for  plaintiff  in  error. 

Mr.  J.  C.  Wright,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  statute  de- 
clares that  "The  following  property  when 
owned  by  any  person  being  a  householder," 
shall  be  exempt  from  execution  and,  after 
enumerating  various  articles  adds:  "  All  nec- 
essary wearing  apparel,  beds,  bedsteads  and 
bedding  for  such  person  and  his  family."  2  R. 
S.,  254,  sec.  169.  The  word  "householder," 
in  this  statute,  means  the  head,  master  or  per- 
son who  has  the  charge  of  and  provides  for  a 
family,  and  does  not  apply  *to  the  sub  [*476 
ordinate  members  or  inmates  of  the  household. 
Mrs.  Bowne  was  evidently  the  head  of  this 
family,  and  the  plaintiff  cannot  maintain  the 
exemption  of  his  cloak  on  the  ground  that  he 
was  a  householder. 

Although  the  exemption  extends  to  apparel 
for  the  family,  it  is  only  when  the  property  is 
owned  by  the  householder  or  head  of  the  fam- 
ily. Such  is  the  language  of  the  statute,  and 
there  is  no  reason  forgiving  it  a  broader  con- 
struction. The  husband,  father,  mother  or 
other  person  who  takes  the  charge  and  pro- 
vides for  the  wants  of  others  living  with  him, 
may  be  regarded  as  the  owner  of  the  apparel 
which  he  furnishes  for  their  use;  and  such  ap- 
parel, as  well  as  that  worn  by  the  head  of  the 
family,  is  exempt  from  execution.  The  plaint- 
iff was  near  40  years  old,  and  purchased  his 
own  clothing.  The  particular  terms  on  which 
he  lived  in  the  family  does  not  appear.  He 
probably  received  his  board  and,  perhaps.some 
other  compensation  for  the  services  he  ren- 
dered. The  exemption  cannot  be  extended  to 
his  clothing  upon  any  ground  which  will  not 
make  the  provision  nearly  or  quite  universal, 
for  most  persons  live  in  some  family.  Had  the 
Legislature  intended  to  exempt  necessary  wear- 
ing apparel  in  all  cases  as  the  plaintiff  con- 
tends, the  provision  would  not  have  been  lim- 
ited to  property  "  when  owned  by  any  person 
being  a  householder."  It  is  stated  in  the  case 
that  the  cloak  was  purchased  and  owned  by 
the  plaintiff.  If  the  fact  was  otherwise,  or  if 
there  was  anything  in  the  relation  between  the 
plaintiff  and  Mrs.  Bowne  which  would  extend 
the  exemption  to  his  case,  the  burden  of  show- 
ing it  lay  upon  him.  Van  Sickler  v.  Jacobs,  14 
Johns.,  434.  The  case  of  Hall  v.  Penney,  11 
Wend.,  44,  only  proves  that  this  statute  should 
receive  such  a  liberal  construction  as  will  give 
effect  to  the  intention  of  the  law-makers.  It 
was  designed  for  the  protection  of  poor  and 
destitute  families,  Woodward  v.  Murray,  18 
Johns.,  400,  and  not  for  the  benefit  of  one  who 
is  neither  a  householder  nor  dependent  on  a 
tiouseholder  for  his  support. 

The  view  I  have  taken  of  the  case  renders  it 
unnecessary  to  examine  the  other  questions 
made  on  ihe  trial. 

Judgment  affirmed. 

Distinguished— 38  Barb..  631 ;  39  Am.  Dec.,  164  (3 
Humph.,  213). 

Cited  in— 5  Barb.,  610 ;  14  Barb..  458  ;  26  Barb.,  379 ; 
33  Barb.,  601 :  59  How.  Pr.,  72 ;  32  Wis.,  392 ;  34  Am. 
Rep.,  445  (57  Miss.,  286). 
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477*]         *BROWN  v.  CADY. 

Suit  on  Justice's  Judgment — Evidence  of  Justice, 
to  Show  Jurisdiction  of  Defendant  —  Insuffi- 
ciency of. 

In  a  suit  on  a  justice's  judgment,  where  the  docket 
did  not  show  the  issuing:  of  a  summons  and  a  re- 
turn of  personal  service  in  the  cause  in  which  judg- 
ment was  rendered,  declarations  of  the  justice  un- 
der oath,  that  from  the  entries  in  his  docket  he  Was 
confident  that  a  summons  had  been  issued,  though 
he  had  no  recollection  of  the  fact ;  and  that  he  had 
no  doubt  it  was  personally  served,  and  that  he 
would  not  have  entered  the  judgment  unless  it  had 
been  so  served,  though  he  had  no  recollection  that 
it  had  been  returned  "Personally  Served,"  were  held 
not  to  be  sufficient  to  show  jurisdiction  of  the  per- 
son of  the  defendant,  so  as  to  entitle  the  plaintiff  to 
sustain  an  action  on  the  judgment. 

ERROR  from  the  Oneida  C.  P.  A  suit  was 
commenced  in  a  justice's  court  in  1831,  by 
one  Joseph  Parker,  Jr.,  in  the  name  of  Ezekiel 
Cady,  as  plaintiff,  against  Humphrey  Brown. 
The  declaration  was  in  debt,  on  a  judgment  in 
favor  of  the  plaintiff  against  the  defendant,  for 
$17.35  damages  and  $1.03  costs,  rendered  by 
William  Lacey,  a  justice  of  the  peace,  Oct.  20, 
1820.  The  defendant  pleaded  the  general  is- 
sue and  Statute  of  Limitations,  and  gave  no- 
tice of  set-off.  The  cause  was  tried  and  the 
justice  rendered  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  Oneida  C.  P.. 
where  the  cause  was  again  tried.  On  the  trial 
in  the  C.  P.,  William  Lacey,  the  justice  who 
rendered  the  judgment  declared  upon,  was 
called  as  a  witness  for  the  plaintiff,  and  pro- 
duced a  copy  of  his  docket  of  judgments  in 
these  words:  "Ezekiel  Cady  vs.  Humphrey 
Brown.  Judgment  entered  for  seventeen  dol- 
lars and  thirty-five  cents,  in  favor  of  plaintiff, 
on  oath  of  Joseph  Parke,  Jr.  October  20, 
18*20."  The  followed  a  column  of  figures,  con- 
sisting of  the  following  items:  "19,  12,  42,  9. 
18."  The  copy  of  the  docket  also  contained 
the  following  entries:  "Ex'n  out  Nov.  28.  J. 
Parke.  Cons,  fee  42.  Jud.  12$.  Witness  and 
oath  18."  This  witness  also  testified  that  in 
1820  he  was  a  justice  of  the  peace,  and  rendered 
the  judgment  as  stated  in  the  copy  of  bis  docket, 
and  as  he  believed  upon  the  return  of  a  sum 
mons  personally  served;  that  on  diligent  search 
478*]  he  had  not  *been  able  to  find  the  sum 
mons  or  other  papers  in  the  cause;  that  he  had 
no  recollection  that  a  summons  was  issued,  but 
from  the  entry  in  bis  docket  he  was  confident 
that  a  summons  was  issued;  that  he  had  no 
recollection  that  the  summons  was  returned 
personally  served,  but  that  he  would  not  have 
entered  the  judgment  unless  the  summons  had 
been  personally  served,  and  that  he  had  no 
doubt  but  that  it  was  personally  served;  that 
he  had  no  recollection  of  the  subject-matter  of 
the  suit,  and  did  not  remember  upon  what  the 
judgment  was  founded;  that  he  thought  it 
probable  the  judgment  was  founded  upon  a 
note;  that  the  entry  in  his  docket  convinced 
him  that  it  was  founded  upon  some  debt  which 
the  defendant  wa«  alleged  to  owe.  though  at 
the  same  time  he  said  that  he  could  not  recol- 
lect that  the  judgment  wax  founded  upon  a 
debt.  That  heJssued  an  execution  on  the  Judg- 
ment Nov.  28,  1820,  and  since  then,  until  the 
commencement  of  this  suit,  his  attention  had 
not  been  called  to  the  judgment  rendered  by 
him.  Upon  this  evidence  the  counsel  for  the 
WKM>.  19. 
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defendant  moved  for  a  nonsuit,  insisting  that 
it  had  not  been  shown  that  the  justice  who 
rendered  the  judgment  declared  upon,  had  ju- 
risdiction either  of  the  person  of  the  defend- 
ant or  of  the  subject-matter  of  the  suit.  The 
court  refused  to  nonsuit  the  plaintiff.  The 
defendant  then  offered  to  prove  admissions 
made  by  Cady,  the  party  to  the  record,  that  the 
judgment  was  paid,  which  was  resisted  by 
proof  that  the  judgment  was  assigned  to  Parke, 
and  when  similar  admissions  made  by  Parke 
were  offered  to  be  shown,  it  was  proved  that 
the  judgment  had  been  assigned  by  him  to  one 
Swords.  The  defendant  offered  to  waive  all 
objection  to  Parke  being  called  by  the  plaintiff 
and  examined  as  a  witness,  but  the  offer  was 
not  accepted.  It  was  proved  that  Parke  was 
a  constable  in  1820,  and  there  was  some  evi- 
dence that  he  acted  as  the  attorney  or  agent  of 
Cady  in  the  obtaining  of  the  first  judgment. 
Various  questions  of  law  arose  upon  the  trial 
and  were  decided  against  the  defendant,  to  all 
of  which  he  excepted;  but  as  the  opinion  of 
this  court  is  confined  to  the  mere  question  of 
jurisdiction,  they  are  not  here  stated.  The 
jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  *plaintiff,  upon  which  [*479 
judgment  was  entered.  The  defendant  having 
obtained  a  bill  of  exceptions  to  be  sealed,  sued 
out  a  writ  of  error. 

Jfr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  W.  C.  Noyes,  for  defendant  in  error. 

By  the  Court,  Nelson.  Ch.  J.  Whether  the 
numerous  points  decided  by  the  court  below 
can  be  sustained  or  not,  it  is  not  material  to  in- 
quire into,  except  as  to  that  arising  upon  the 
objection  that  jurisdiction  of  the  person  of  the 
defendant  was  not  shown  in  the  justice  who 
rendered  the  judgment  declared  upon.  The 
fact  that  the  justice  had  such  jurisdiction  was 
very  material,  and  should  have  been  estab- 
lished beyond  all  doubt.  The  proof  lay  with 
the  plaintiff,  and  the  means  of  producing  it 
were  in  this  case  peculiarly  within  his  power, 
as  Parke  was  t  he  constable  who  served  the  sum- 
mons, if  any  scTvice  was  made;  and  who  sub- 
sequently became  assignee  of  the  judgment 
and  instituted  these  proceedings.  He  might 
have  been  made  a  competent  witness  for  the 
plaintiff  (having  previously  parted  with  his  in 
terest  to  Swords)  on  the  execution  of  a  proper 
release.  Indeed,  the  defendant  offered  to  waive 
the  objection. 

I  have  not  been  able  to  discover  the  slightest 
legal  evidence  of  the  personal  service  of  the 
summons;  no  memorandum  in  the  docket,  or 
knowledge  or  recollection  of  the  fact  by  the 
justice,  On  the  contrary,  he  stated  explicitly 
that  he  had  no  remembrance  cither  of  the  Is 
suing  of  the  summons  or  return  of  personal 
service.  True,  from  the  entries  in  his  docket 
he  Is  confident  one  was  issued,  and  he  believe* 
he  would  not  have  rendered  judgment  unless 
there  had  been  such  a  return.  But  this  j-  ob- 
vlou«!y  the  mere-it  conjecture;  for  there  is 
nothing  on  the  face  of  the  docket  nave  an  item 
of  constable's  fees  there  charged,  but  for  what, 
does  not  appear,  from  which  to  warrant  the 
presumption  relied  on. 

If.  on  an  Inspection  of  his  docket,  the  mag- 
istrate had  testinod  that  hi-  recollection  of  the 
proceedings  had  so  far  recurred  to  him  that 
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he  could  state  the  facts  which  he  has  put  forth 
only  by  conjecture,  the  proof  would  have  been 
48O*]*satisfactory.  But  all  recollection  is  pos- 
itively denied;  and  the  naked  memorandum, 
which,  of  itself,  in  the  manner  here  made, 
amounts  to  nothing  in  the  way  of  evidence  of  the 
fact,  together  with  the  belief  that  he  could  not 
have  thus  erred,  constitute  the  only  grounds 
upon  which  he  ventures  to  rest  in  testifying 
upon  the  point.  This  is  not  evidence.in  any  case, 
especially  not  of  facts  so  essential  to  the  juris- 
diction of  the  justice,  and  the  reasonable  pro- 
tection of  the  rights  of  the  defendant.  How 
could  the  magistrate  know  that  the  42  cents 
fees  of  constable  were  for  service  of  the  sum 
mons,  when  he  could  not  state  that  any  sum- 
mons had  been  issued?  Much  less  could  it  lay 
any  reasonable  foundation  from  which  to  infer 
a  return  of  personal  service;  that  rests  solely 
upon  the  belief  of  the  justice  that  he  could  not 
have  committed  the  error  involved  in  the  ob- 
jection. The  judgment  must  be  reversed,  and 
a  venire  de  now  must  be  issued;  costs  to  abide 
the  event. 
Judgment  reverted. 

Overruled-4  N.  Y.,  385. 
Commented  on-2  Hill.  519. 
Explained— 105  Mass.,  29. 

Cited  in— 20  N.  Y.,  302 ;  1  Barb.,  537;  7  Barb.,  461 ; 
2  T.  &  C.,  408. 


THOMAS  v.  THE  PEOPLE. 

Proceedings  under  Act  to  Punish  Fraudulent 
Debtors —  Value  of  Property  must  be  Slated  in 
Complaint— Removal  of  Property. 

In  a  proceeding  under  the  26th  section  of  the  Act 
to  Punish  Fraudulent  Debtors,  the  value  of  the 
property  removed  or  secreted  must  be  stated  in  the 
complaint,  so  that  it  may  affirmatively  appear  that 
it  does  not  exceed  $50. 

A  complaint  that  a  debtor  has  removed  his  prop- 
erty to  places  unknown,  is  not  equivalent  to  a 
charge  that  he  has  removed  his  property  out  of  the 
county  or  secreted  the  same,  with  intent  to  de- 
fraud, etc. 

A  debtor  proceeded  against,  on  the  ground  of 
having  removed  his  property,  is  entitled  to  show 
that  the  removal  consisted  in  taking  it  with  him  on 
a  change  of  residence  of  himself  and  family,  and 
that  his  intended  removal  was  communicated  to 
several  persons  in  the  place  of  his  former  residence. 
It  is  not  necessary  to  show  that  such  intended  re- 
moval came  to  the  knowledge  of  the  complainant. 

Citations— 2  R.  S.,  718,  sec.  44 ;  4  Johns..  292. 

ERROR  from  a  Court  of  Special  Sessions. 
Horace  Thomas  was  convicted  at  the  Court 
of  Special  Sessions,  in  the  County  of  Tomp- 
kins,  of  a  misdemeanor  under  the  26th  section 
of  the  Act  to  Abolish  Imprisonment  for  Debt 
and  to  Punish  Fraudulent  Debtors,  Stat.,  sess. 
48 1*J  1831,  pp.  396, 402,  and  fined  *$50.  The 
conviction  was  removed  in  this  court  by  cer- 
tiorari. 

From  the  return,  it  appeared  that  the  com- 
plaint was,  that  the  defendant,  on,  etc.,  at, 
etc.,  had  removed  his  property  to  places  un- 
known, with  intent  to  defraud  William  Tefft, 
Jr.,  &  Co.  of  their  just  debt  against  him  of 
$~>0,  and  to  prevent  the  same  from  being 
liable  to  any  process  to  be  issued  against  him. 
The  value  of  the  property  alleged  to  have 
been  removed  was  not  stated.  The  cause  was 
tried  by  a  jury.  It  was  clearly  proved  that  the 
defendant  removed  his  family  and  property 
from  Ithaca,  in  the  County  of  Tompkins,  his 
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former  residence,  and  that  he  was  arrested  at 
Buffalo.  He  offered  to  prove  that  he  had  told 
several  persons  in  Ithaca  of  his  intended  re- 
moval; which  evidence  was  rejected  by  the 
court,  unless  followed  up  by  proof  that  such 
intention  came  to  the  knowledge  of  the  com- 
plainant previous  to  the  removal.  The  jury 
found  the  defendant  euilty,  Before  judgment 
was  pronounced,  the  3efendant  objected  to  the 
jurisdiction  of  the  court;  which  objection  was 
overruled. 

Mr.  G.  D.  Beers,  for  plaintiff  in  error. 

Mr.  S.  Beardsley,  Atty-Gen.,  for  the  peo- 
ple. 

By  the  Court,  Bronspn,  J.  The  conviction 
was  wrong  on  the  merits,  but  as  there  was  a 
trial  by  jury,  it  cannot  be  reversed  upon  that 
ground.  2  R.  S. ,  718,  sec.  44.  There  are,  how- 
ever, several  errors  in  law  upon  which  it  must 
be  reversed.  The  statute,  sec.  26,  makes  a  par- 
ty liable  who  shall  remove  his  property  out  of 
any  county  with  intent  to  prevent  the  same  be- 
ing levied  upon  by  execution.  The  complaint 
against  the  defendant  contains  no  charge  with- 
in this  clause  of  the  section.  Proceedings  may 
also  be  had  under  this  statute  against  the  per- 
son who  shall  secrete,  assign,  convey  or  other- 
wise dispose  of  his  property  with  intent  to  de- 
fraud any  creditor,  etc.  If  the  design  was  to 
charge  the  defendant  with  secreting  his  prop- 
erty, the  allegation  should  have  been  directly 
made;  removing  the  property  to  places  un- 
known, *does  not  necessarily  amount  [*482 
to  the  same  thing.  In  truth,  the  only  matter 
the  complainant  had  to  allege  against  the  de- 
fendant was,  not  that  he  had  secreted,  but  that 
he  had  removed  his  property  out  of  the  coun- 
ty, and  that  allgeation  he  failed  to  make. 

The  value  of  the  property  removed  should 
have  been  stated;  for  if  it  exceeded  $50,  the 
Special  Sessions  had  not  jurisdiction.  Powers 
v.  People,  4  Johns. ,  292.  Here  the  value  was 
not  stated  and,  from  the  evidence,  there  can 
be  but  little  doubt  that  it  exceeded  $50. 

The  offense  of  which  the  defendant  was 
guilty,  if  any,  was  removing  with  his  family 
and  goods  to  the  West.  He  offered  to  prove 
that  he  told  several  persons  in  Ithaca,  that  he 
was  going  away  with  his  family  as  he  did, 
which  evidence  was  overruled  by  the  court, 
unless  he  could  prove  that  it  was  known  to 
the  complainant.  This  decision  was  clearly 
wrong. 

Judgment  reversed. 

Cited  in— 2  Daly,  36. 


THE  PEOPLE,  ex  rel.  BACON, 
McHENRY  ET  AL. 

Execution  of  Bond — Proof  of  Handwriting  of 
Deceased  Witness — Prima  Facie  Evidence  of 
— Estoppel — Sureties  of  Sheriff,  not  Liable  for 
Money  Collected  by  Him  on  Execution  which 
came  into  His  Hands  as  Deputy  of  Former 
Sheriff. 

Proof  of  the  handwriting  of  a  subscribing  witness 
who  is  dead  isprlma  facie  evidence  of  the  execution 
of  a  bond  by  the  obligor ;  but  it  may  be  rebutted  by 

NOTE. — Evidence— Proving  witness'  signature.  See 
Brown  v.  Kim  ball,  25  Wend.,  259,  note. 
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evidence  that  the  signature  is  not  in  the  handwrit- 
ing of  the  obligor. 

A  recovery  upon  a  sheriff's  bond  by  one  party  al 
leging  himself  to  be  aggrieved,  is  not  admissible  in 
evidence  against  the  defendants  in  an  action  by  an- 
other party.  They  are  not  estopped  by  such  recov- 
ery from  denying  the  due  execution  of  the  bond. 

The  sureties  of  a  sheriff  are  not  responsible  for 
money  collected  by  him  on  an  execution  which 
•came  into  bis  hands  as  a  deputy  of  a  former  sheriff 
although  the  money  was  in  fact  received  subse- 
quent to  the  time  of  their  becoming  sureties. 

Citations— 1  Eap.,  89 ;   2  R.  S.,  476,  477.  sees.  10, 11 
Bull.  N.  P.,  232;  Gilb.  Ev.,  31,  35;  Phil.  Ev.,  231.  233 
1  Stark.  Ev..  214.  221;  4  Maule  &  S.,  479, 485;  10  Wend. 
82 ;  18  Johns.,  354 ;  2  R.  S.,  438. 439,  sec.  68,  sub.  5  and 
sec.  71. 

THIS  was  an  action  of  debt,  tried  at  the  Al- 
legany  Circuit  in  Sep.,  1835,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  upon  a  sheriff's  bond, 
dated  Jan.  18,  1831,  purporting  to  have  been 
executed  by  Daniel  McHenry  as  sheriff  of  Al- 
483*]  legany,  and  by  Andrew  C.  Hull  *and 
three  other  persons  as  his  sureties,  for  the  non- 
payment of  moneys  collected  upon  executions. 
The  execution  or  the  bond  was  in  the  first  in- 
stance shown  by  proof  of  the  handwriting  of 
the  subscribing  witness,  who  was  dead;  but 
on  the  cross-examination  of  the  plaintiffs'  wit- 
ness.it  appeared  that  the  signature,  Andrew  C. 
Hull,  subscribed  to  the  bond,  was  not  in  the 
handwriting  of  the  defendant  Hull.  The  relat- 
or  then  produced  an  exemplification  of  a  judg- 
ment record  in  favor  of  The  People,  on  the 
relation  of  Henry  Schoonover,  against  the  de- 
fendants in  this  suit,  rendered  upon  the  same 
bond  on  which  this  action  is  brought,  by  de- 
fault, and  after  service  of  process  upon  all  of 
the  defendants;  which  evidence  was  received 
as  competent  but  not  as  conclusive.  The  relator 
further  showed  the  issuing  of  an  execution 
upon  such  judgment,  and  the  payment  of  a 
portion  of  the  debt  by  Andrew  C.  Hull.  The 
relator  then  produced  two  executions  set  forth 
in  the  declaration,  with  indorsements  thereon, 
purporting  that  one  of  them  was  received  by 
the  sheriffof  Allegany,  May  15, 1828,  directing 
the  levy  of  $259.07,  and  the  other  Nov.  18. 
1829,  directing  the  levy  of  $813.26.  McHenry 
was  sheriff  of  Allegany  in  1829,  but  in  1828 
Hugh  Magee  was  sheriff  of  that  county;  Mc- 
Henry, however,  was  a  deputy  of  Mageein  1828, 
and  had  charge  of  the  execution  received  in 
May,  1828.  In  1880  a  deputy  of  McHenry  sold 
property  of  the  defendants  in  the  above  execu- 
tionstoaconsiderable  amount,  which  was  bid  off 
by  the  relator;  which  property  was  subsequent- 
ly redeemed  by  third  persons  and  the  money 
upon  such  redemption  paid  to  McHenry.  The 
relator  claimed  a  balance  of  $95.52,  as  due  to 
him  upon  the  two  executions.  The  defendant* 
introduced  testimony  to  reduce  the  balance 
claimed  by  the  relator.  The  judge  submitted 
the  question  of  the  execution  of  the  bond,  and 
the  evidence  in  relation  to  the  balance  claimed, 
to  the  jury,  who  found  a  verdict  for  the  de- 
fendants. The  relator  asks  for  a  new  trial. 

'/     J.  A.  Spencer,  for  the  relator. 
Mr.  C.  P.  Kirtland.  for  defendants. 

484*1  *Ry  ihe  Court,  Nelson.  Ch.  J.  The 
plaintiffs  failed  to  prove  the  execution  of  the 
bond.  Evidence  of  the  hand  writing  of  the  sub- 
scribing witness  was  sufficient  in  the  first  in 
WKND.  19. 


stance;  but  this  was  overthrown  by  the  proof 
that  the  signature  of  Hull  was  not  in  his  hand- 
writing. If  put  there  by  authority,  the  onus 
lay  upon  the  plaintiffs  to  show  it.  Where  a 
deed  is  executed  under  a  power  of  attorney,  the 
power  must  be  proved.  1  Esp.,  89.  The  coun- 
sel for  the  plaintiffs  seemed  to  think  that  all 
this  may  be  presumed  from  the  proof  of  the 
handwriting  of  the  attesting  witness;  that  it 
affords  sufficient  evidence  of  the  due  execu- 
tion either  personally  or  by  attorney,  as  the 
case  may  happen  to  be.  I  can  find  no  author- 
ity or  reason  for  so  broad  a  proposition.  The 
most  liberal  inference  that  should  be  drawn 
from  the  proof  is,  that  Hull  signed,  sealed  and 
delivered  the  instrument  personally,  or  if  it 
had  on  its  face  purported  to  have  been  exe- 
cuted by  an  attorney,  then  that  it  had  been 
signed,  etc.,  by  him  in  the  name  of  his  princi- 

Bal.  This  is  the  most  that  should  be  presumed, 
ut  in  the  latter  instance,  the  power  must  be 
shown  in  addition,  to  establish  even  a  prima 
facie  execution.  The  subscribing  witness  need 
not  and  usually  does  not  possess  a  knowledge 
of  its  existence.  He  simply  witnesses  the  exe- 
cution by  the  person  representing  himself  as 
the  attorney,  the  form  observed  not  regarding 
the  authority. 

Neither  was  the  record  of  judgment  in  favor 
of  Schoonover  against  these  defendants  evi- 
dence of  the  execution  of  the  bond.     The  Stat- 
ute 2  R.  S.,  476, 477,  after  prescribing  the  mode 
by  which  persons  aggrieved  by  the  default  or 
misconduct  of  the  sheriff  may  obtain  redress, 
by  prosecution  of  the  official  bond,  and  requir- 
ing each  individual  to  institute  proceedings  in 
the  name  of  the  people  and  carry  them  on  for 
his  own  benefit,  declares,  sec.  10,  "that  every 
suit,  brought  upon  such  official  bond,  and 
every  judgment  rendered  therein,    shall   be 
deemea  the  private  suit  and  judgment  of  the 
party  on  whose  relation  the  same  shall  be 
brought  or  obtained,"  etc.     The  judgment  is 
to  be  regarded,  in  all  respects,  as  one  between 
the  relator  and  defendants,  the  same  as  if  in 
his  own  name.     He  may  discontinue,  be  non- 
suited, *taken  in  execution  for  costs  in  [*485 
case  of  judgment  for  defendants  upon  verdict, 
demurrer  or  otherwise,  and  may  cancel  the 
judgment  in  his  favor.    2  R.  S.,  477,  RCCS.  10, 
11.    The  case  then  falls  within  the  familiar 
general  rule,  that  a  verdict  is  not  to  be  used  as 
evidence  against  one  where  an  opposite  verdict 
would  not  have  been  evidence  for  him;  in 
other  words,  the  benefit  to  be  derived  from  the 
verdict,  to  be  admissible,  must  be  mutual.  Mr. 
J.  Buller  observes.  Bull.  JV.   P.,  282.  in  nub- 
stance,  that  where  the  parties  are  not  the  same, 
one  who  would  not  have  been  prejudiced  by 
he  verdict  cannot  afterwards  make  use  of  it, 
'or  as  between  him  and  a  party  to  such  ver- 
dict, the  matter  is  re*  nova,  although  hi-  title 
turn  upon  the  same  point.     See,  also,  Qilb. 
Ev.,  81.  85;  Phil.  Ev..  281.  233;  1  Stark.  Ev., 
214,  221 ;  4  Maule  &  S.,  479.  485;  10  Wend.. 
J2.     Starkie    remarks,  neither  ought  anyone 
n  justice  to  be  bound  by  a  verdict,  although 
M  WM  privy  to  it;  but  where  his  adversary 
was  also  a  party  and.  consequently,  where  the 
verdict  may  have  been  founded  upon  the  evi- 
dence of  that  advernary,  who  had  an  interest 
n  obtaining  the  verdict  for  the  purposes  of  evi- 
dence.    This  rule  of  evidence  is  referred  to  by 
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Spencer,  Ch.  «7.,  in  Sfaybeev.  Awry,  18  Johns., 
854,  and  the  point  there  disposed  of  as  falling 
within  an  exception  to  it,  namely:  that  where 
the  matter  in  dispute  is  a  question  of  public 
right,  all  persons  standing  in  the  same  situa- 
tion  as  the  parties  are  affected  by  it.  In  this 
case  it  is  perfectly  obvious  that  if  the  former 
judgment  had  been  for  the  defendants,  the 
present  relators  would  not  have  been  bound  by 
it,  and  hence  the  case  comes  directly  within 
the  general  rule  of  evidence  above  stated.  The 
judge  should  have  rejected  the  record  alto- 
gether as  inadmissible  between  these  parties. 

It  may  be  doubtful  if  the  defendants  are  lia- 
ble at  all  for  the  execution  which  came  into 
the  hands  of  the  sheriff  (Magee)  May  15,  1828, 
though  this  was  not  made  a  point  on  the  trial 
or  argument.  The  case  states  that  it  passed 
into  the  hands  of  McHenry,  who  then  was  a 
deputy,  and  who  of  course  held  it  when  he 
came  into  office,  Jan.,  1829,  it  being  still  un- 
executed. But  the  subsequent  sale,  I  appre- 
hend, must  .have  taken  place  in  his  capacity  as 
486*]  deputy  of  *Magee,  not  as  sheriff;  and, 
consequently,  the  remedy  for  default  or  mis- 
conduct should  have  been  sought  against  the 
sureties  of  the  former  sheriff,  who  could  look 
for  indemnity  to  the  bond  of  his  deputy.  The 
case  seems  to  have  been  tried  upon  theassump 
tion,  by  the  court  and  counsel,  that  after  Mc- 
Henry was  elected,  and  the  duties  of  sheriff 
devolved  upon  him,  his  functions  as  deputy 
ceased,  and  the  unexecuted  executions  then  in 
his  bands,  as  deputy,  were  to  be  completed  in 
his  capacity  as  sheriff.  The  Revised  Statutes, 
2  R.  S.,  438,  439,  sec.  68,  sub.  5,  and  sec.  71, 
provide  that,  notwithstanding  the  election  of 
the  new  sheriff,  the  former  shall  return  in  his 
own  name  all  writs,  etc.,  "and  all  executions 
which  he  shall  have  fully  executed,  and  shall 
proceed  and  complete  the  execution  of  all  final 
process,  and  attachments  which  he  shall  have 
begun  to  execute,  by  a  collection  of  the  money 
thereon,  or  by  a  levy  on  the  property  in  pur- 
suance thereof."  In  this  case  it  is  apparent  the 
levy  must  have  been  made  previous  to  the  ex- 
piration of  the  term  of  Magee,  the  old  sheriff. 
This  last  view  is  of  no  importance  on  this  mo- 
tion, but  it  shows  that  even  if  a  new  trial  should 
be  granted  on  terms,  to  enable  the  plaintiffs  to 
supply  the  defect  in  the  proof  of  the  execution 
of  the  bond,  it  might  be  entirely  useless,  as  it 
is  clear  if  this  execution  should  be  excluded  as 
not  a  proper  charge  against  the  sureties  of  Mc- 
Henry as  sheriff,  the  relator  has  already  been 
overpaid. 

As  the  jury  found  for  the  defendants,  and 
the  errors  of  the  judge  were  all  in  favor  of  the 
plaintiff,  there  is  no  ground  for  granting  a  new 
trial. 

New  trial  denied. 


487*]    *STILWELL  t>.  BARTER. 

Libel — Charge  of  Smuggling — Justification. 

A  charge  of  smuggling  goods  into  the  country  is 
libelous. 

NOTE.— Libel  and  slander— Justification. 

The  justification  must  be  as  broad  as  the  charge. 
For  a  full  discussion,  see  Skinner  ads.  Powers,  1 
Wend.,  451,  note. 

See,  generally,  on  libel  and  slander,  Kennedy  v. 
Gifford,  ante,  p.  296,  note,  and  other  notes  cited. 
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It  is  no  answer  to  a  libel  charging  a  party  with 
having  been  actively  and  profitably  engaged  in 
smuggling  during  the  period  of  the  late  war,  that 
he  had  violated  the  revenue  laws  in  a  single  instance 
previous  to  the  war  and  in  a  time  of  peace ;  the  jus- 
tification, to  be  eflBcient,  must  be  as  broad  as  the 
libel. 

Citations— 11  Johns.,  38 ;  1  Wend.,  451 ;  20  Johns., 
204. 

"HEMURRER  to  plea.  Action  for  a  libel  on 
-L'  the  plaintiff,  who,  at  and  before  the  time 
of  publication,  was  Deputy-Collector  of  the 
Port  of  Ogdensburgh,  and  Inspector  of  the 
Customs  for  the  District  of  Oswegatchie.  After 
the  usual  introduction,  the  first  count  set  forth 
with  proper  innuendoes,  part  of  an  article  pub- 
lished in  The  St.  Lawrence  Republican  (which 
was  referred  to  in  the  defendant's  publication) 
as  follows:  "The  principal  object  if  not  the 
only  one  with  those  who  are  agitating  this 
question  through  the  medium  of  The  Times,  is 
to  render  the  revenue  laws  of  our  country  and 
those  who  execute  them,  obnoxious  to  the  peo- 
ple, in  order  to  encourage  smugglers  and  give 
them  countenance  in  their  operations.  The 
same  principle  and  spirit  was  actively  in  oper- 
ation on  this  frontier  during  the  late  war,  and 
such  was  the  estimate  which  a  large  portion  of 
community  entertained  on  this  subject,  that  it 
was  thought  a  clever  affair  to  defraud  the  gov- 
ernment, and  commendable  to  aid  those  en- 
gaged in  the  illicit  trade.  Indeed,  opposition 
to  the  laws  of  our  country  went  still  further, 
and  many  were  not  only  engaged  in  smuggling 
goods  into  the  country,  but  made  a  profitable 
business  by  supplying  the  armies  of  our  ene- 
mies with  provisions,  thus  aiding  them  in  at- 
tempting to  subvert  and  overthrow  the  liberties 
of  our  country."  The  count  then  proceeded 
to  state  that  the  defendant  published  in  a  paper 
called  The  Times.of  and  concerning  the  plaint- 
iff as  such  Deputy-Collector,  etc.,  and  of  and 
concerning  the  aforesaid  article  in  The  Repub- 
lican (with  all  proper  averments  and  innuen- 
does to  point  the  application),  the  false,  scan- 
dalous, malicious,  defamatory  and  libelous 
matter  following:  "I  do  *not  like  the  [*488 
spirit  of  personality  which  prevades  the  second 
paragraph  of  the  first  editorial  article  of  the 
last  Republican.  The  paragraph  refers,  un- 
doubtedly, to  the  Deputy-Inspector  of  the  Cus- 
toms of  this  District,  Smith  Stilwell.  He  will 
not  deny  that  he  has  been  actively  and  profit- 
ably engaged  in  a  particular  kind  of  dry  goods 
business,  and  it  is  supposed  that  he  received 
the  appointment  of  inspector  on  account  of  hia 
intimate  knowledge  of  the  old  smuggling 
haunts  and  by-paths.  At  the  period  to  which 
I  refer  of  the  late  war,  the  judge  was  also  a 
member  of  the  Washington  Benevolent  Socie- 
ty." The  second  count  was  substantially  like 
the  first.  The  defendant  pleaded  a  special  plea 
to  both  counts,  in  substance  as  follows:  Actio 
non,  etc.,  because  he  says  that  the  plaintiff ,  in- 
tending to  import  goods  contrary  to  and  in 
violation  of  the  laws  of  the  U.  S.,  before  the 
publication  of  the  supposed  libel,  to  wit:  Feb. 
16,  1812,  at  Oswegatchie,  to  wit:  at  Montreal, 
in  the  Province  of  Lower  Canada,  purchased 
a  large  quantity  of  dry  goods  (enumerating  the 
articles),  and  Feb.  28,  in  the  year  aforesaid, 
caused  the  said  goods  to  be  brought  and  trans- 
ported out  of  the  Province  of  Canada  in  the 
night-time  into  the  U.  S.,  at  etc.;  and  that  the- 
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plaintiff,  with  intent  to  violate  the  laws,  and 
for  the  purpose  of  making  a  speculation,  etc. , 
did  smuggle  and  cause  to  be  smuggled  the  said 
goods  from  Canada  in  the  night-time,  without 
entering  the  same  or  paying  duties;  and  that 
the  plaintiff,  with  like  intent,  caused  the  said 
goods  to  be  transported  to  Albany  and  depos- 
ited with  an  auctioneer;  that  they  were  sold  at 
auction  at  a  great  profit  beyond  the  cost,  and 
the  duties  were  not  paid,  etc.;  and  that  the 
plaintiff,  at  the  period  of  the  late  war  referred 
to,  was  a  member  of  the  Washington  Benevo- 
lent Society,  etc.,  concluding  with  a  verifica- 
tion. Special  demurrer  and  joinder. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

489*]  *By  the  Court,  Bronson,  /.  The 
plea  contains  a  good  deal  of  irrelevant  matter, 
which  might  better  have  been  omitted;  but 
mere  surplusage  will  not  vitiate  the  pleading. 

It  cannot  be  denied  that  the  publication  in 
The  Times  imputes  to  the  plaintiff  so  much,  at 
least,  of  the  misconduct  mentioned  in  the  pre- 
vious article  in  The  Republican  as  relates  to 
the  smuggling  of  goods  during  the  late  war. 
After  mentioning  that  article,  the  defendant 
says:  "The  paragraph  refers  undoubtedly"  to 
the  plaintiff;  and  it  is  immediately  added; 
"He  will  not  deny  that  he  has  been  actively 
and  profitably  engaged  in  a  particular  kind  of 
dry  goods  business,  and  it  is  supposed  that  he 
received  the  appointment  of  inspector  on  ac- 
count of  his  intimate  knowledge  of  the  old 
smuggling  haunts  and  by-paths."  The  defend- 
ant proceeds  to  state  that  he  referred  to  the 
same  time  which  had  been  mentioned  in  The 
Republican  article,  to  wit:  the  period  of  the 
late  war.  I  shall  not  stop  to  inquire  whether 
the  defendant's  publication  necessarily  im- 
putes to  the  plaintiff  "the  same  principle  and 
spirit"  which  are  said  to  have  been  in  opera- 
tion during  the  late  war;  whether  it  charges 
him  with  having  attempted  "to  render  the 
revenue  laws  of  our  country  and  those  who 
execute  them  obnoxious  to  the  people,  in  or- 
der to  encourage  smugglers,  and  give  them 
countenance  in  their  operation,"  nor  whether 
the  plaintiff  is  charged  with  the  more  serious 
offense  of  having  "made  a  profitable  business 
by  supplying  the  armies  of  our  enemies  with 
provisions,  thus  aiding  them  in  an  attempt  to 
subvert  and  overthrow  the  liberties  of  our 
country."  On  the  most  favorable  construction 
that  can  be  given  to  the  libel,  it  charges  the 
plaintiff  with  having  been  engaged  in  smug 
gling  goods  into  the  country  from  Canada  du- 
ring the  period  of  the  late  war;  that  he  was  so 
•Miffed,  not  in  a  single  instance  only,  but  as 
a  business  or  pursuit.  The  language  is,  "he 
has  been  actively  and  profitably  engaged  in  a 
particular  kind  of  dry  goods  business,"  and 
thus  acquired  "an  intimate  knowledge  of  the 
old  smuggling  haunts  and  by-paths."  It  is  also 
charged,  in  effect,  that  the  plaintiff  received 
bis  appointment  to  office  on  account  of  the  in- 
4iM)*  ]  timate  knowledge  'which  he  had  ac- 
quired in  that  business  of  the  old  smuggling 
haunts  and  by-paths. 

The  plea  contains  no  answer  whatever  to  the 
charge  that  the  plaintiff  was  engaged  in  smug- 
gling during  the  period  of  the  late  war.  It  onlv 
alleges  a  single  violation  of  the  laws  of  the  I '. 
WKND.  19. 


S.  in  Feb.  ,181 2,  several  months  before  war  was 
declared.  There  are  several  shades  of  differ- 
ence between  a  mere  transgression  of  the  rev- 
enue laws  of  the  country  in  time  of  peace,  and 
an  illicit  intercourse  with  the  public  enemy  in 
time  of  war;  and  the  defendant  must  justify 
the  charge  which  he  has  made.  It  is  not 
enough  to  show  that  the  plaintiff  has  been 
guilty  of  some  improper  conduct,  other  than 
that  which  is  imputed  to  him.  Andrews  v.  Van- 
duzer,  11  Johns.,  38;  Skinner  ads  Powers,  1 
Wend.,  451. 

The  plea  contains  no  answer  to  the  charge 
that  the  plaintiff  received  his  appointment  to 
office  on  account  of  his  intimate  knowledge, 
acquired  by  smuggling,  of  the  old  smuggling 
haunts  and  by-paths.  It  professes  to  answer 
the  whole  libel,  and  is  clearly  bad  for  only  an- 
swering a  part. 

The  plea  is  also  bad,  for  the  reason  that  the 
justification  is  not  so  broad  as  the  charge.  The 
charge  is,  in  effect,  that  the  defendant  had 
been  actively  and  profitably  engaged  in  smug- 
gling as  a  business;  and  the  justification  is, 
that  he  had  on  one  occasion  smuggled  goods. 
In  Sterling  v.  Sherwood,  20  Johns.,  204.  the 
charge  was,  that  the  plaintiff  had  trafficked  in 
human  flesh.  The  court  said  that  this  imputed 
to  the  plaintiff  the  habit  of  buying  and  selling 
slaves;  and  the  plea,  which  alleged  that  the 
plaintiff  owned  and  had  two  slaves  in  his  fam- 
ily, one  of  which  he  purchased  for  $200.  was 
held  to  be  no  answer  to  the  charge.  Skinner 
ads  Powers,  1  Wend.,  451,  asserts  the  same 
principle.  Anyone  may  publish  the  truth  of 
another,  however  much  it  may  affect  his  repu- 
tation; but  he  must  take  care  not  to  make  the 
charge  broader  than  he  can  justify. 

Judgment  for  the  plaintiff. 

Cited  in— 24  Wend.,  107 ;  6  Barb..  56 ;  13  Barb.,  233. 
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Statute  of  Limitations  —  Consent  of  legatee  that 
a  Note  Barred  by,  might  be  Charged  against 
Her  Share,  not  an  Acknowledgment  irhirh 
Rinds  Her,  as  Executrix,  for  Balance  of  Note. 

The  consent  of  a  lejratee  jrlven  on  an  accounting 
by  executors  before  a  surrogate,  that  a  notw  Iwrred 
by  the  Statute  of  Limitations  jrlven  by  her  husband, 
mlffbt  be  charged  HRuinst  her  share  of  a  residuary 
I  fund,  eannot  be  eonverU-d  Intoanacknowledjnnent 
of  Indebtedness  and  a  wllllnjfncw  to  pay.  so  an  to 
defeat  the  operation  of  tho  StatuU*  of  Limitations 
In  an  action  ajrainst  her  as  the  executrix  of  her 
husband,  for  the  recovery  of  the  balance  of  such 
note  after  applying  her  snare  of  such  fund. 

CtUtlona-15  Johns..  3;  4  Cow.,  498;  3  Wend.,  187, 
638  :  9  Cow.,  875  :  7  Wend.,  387. 


was  an  action  of  astump*U  brought  to 
-L  recover  the  balance  claimed  to  be  due  upon 
a  promissory  note  made  bv  D.  Jone».  Jr..  the 
defendant's  testator,  to  Richard  !>«•>•>.  the 


NOT«.— Statute  of  Limitation*— Xric  pntmttr  -Ac~ 
hmivirtlgment.  Fora  full  dincuwion.  «•*•  Itanforth 
v.  Culver.  11  Johns..  14«.  note;  Sands  v.  (ieUlon,  15 
John*.,  511.  note:  Allen  v.  W>brtcr.  IS  Wend..  2H4. 
note:  WeUi-ll  v.  HiiMiird  24  U.  8.  (11  Wh.i.  3MM,  n«4« 
in  Lav  td. 
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plaintiffs'  testator  for  the  sum  of  $715.55,  with 
use,  dated  Apr.  2,  1821.  The  defendants  plead- 
ed non  assumpsit  and  the  Statute  of  Limita- 
tions. To  take  the  case  out  of  the  statute  the 
plaintiffs  relied  upon  the  following  facts  :  in 
Sep.,  1830,  Esther  Jones,  one  of  the  defend- 
ants in  this  cause,  the  widow  of  D.  Jones,  Jr., 
and  one  of  his  executors,  and  the  daughter  of 
Richard  Deyo  presented  a  petition  to  the  sur- 
rogate of  the  County  of  Columbia  praying 
that  the  executors  of  her  father's  will  might 
be  rexuired  to  account.  The  executors  were 
cited  to  render  an  account,  and  all  the  parties 
interested  appeared  before  the  surrogate. 
Among  the  assets  of  the  estate  the  executors 
held  notes  against  Richard  Deyo,  Jr.,  a  son  of 
the  testator,  and  one  of  his  executors,  amount- 
ing with  interest  to  the  sum  of  $653.61,  which 
Richard  Deyo,  Jr.,  objected  to  being  charged 
against  him,  on  the  ground  that  he  had  been 
discharged  from  the  payment  of  all  his  debts 
as  an  insolvent  debtor,  on  the  petition  of  him- 
self and  two  thirds  of  his  creditors,  and  that 
his  father  was  one  of  the  petitioning  creditors. 
The  executors  also  held  the  note  upon  which 
this  suit  was  brought,  which  Mrs.  Jones  ob- 
jected should  be  charged  against  her,  on  the 
ground  that  a  recovery  upon  the  note  was 
barred  by  the  Statute  of  Limitations.  By  a 
residuary  clause  in  the  will  of  Richard  Deyo, 
one  fourth  of  the  residue  of  his  estate  (which 
residue  consisted  of  the  above  demands,  other 
4t)2*J  choses  in  action,  and  *other  personal 
property)  was  given  to  Mrs.  Jones,  one  fourth 
to  Richard  Deyo,  Jr.,  and  the  two  remaining 
fourths  to  other  children.  The  will  also  con- 
tained a  clause  in  these  words:  "For  the 
amount  of  what  I  have  advanced  my  children 
I  have  taken  their  notes  or  bonds,  and  the 
amount  of  these  notes  or  bonds  only,  they  or 
their  children  are  to  be  accountable  for,  and  to 
be  considered  and  calculated  towards  their  re- 
spective shares."  After  some  negotiation  be- 
tween the  parties,  it  was  agreed  by  Richard 
Deyo,  Jr.,  that  in  stating  the  account  of  the 
executors  he  should  be  charged  with  the 
amount  of  his  notes,  and  by  Mrs.  Jones,  that 
she  should  be  charged  with  the  amount  due  on 
her  husband's  note,  and  such  agreement  was 
communicated  to  the  surrogate,  who  proceed- 1 
ed  to  state  the  account  of  the  executors  upon 
the  basis  of  such  agreement  for  the  purpose  of 
ascertaining  the  distributive  shares  of  the  par- 
ties; and  it  was  then  found  that  charging  Mrs. 
Jones  with  the  amount  of  the  note  of  her  hus- 
band, with  the  interest  thereof,  and  a  sum  of 
$100  advanced  to  her  by  the  executors,  such 
payments  exceeded  her  distributive  share  the 
sum  of  $280.77,  for  the  recovery  of  which  ex- 
cess, or  rather  balance  this  action  was  brought. 
The  surrogate  testified  that  the  consent  of  Mrs. 
Jones  to  be  charged  with  the  note  of  her  hus- 
band was  given,  for  the  purpose  of  the  ac- 
counting before  him  and  for  the  distribution 
of  the  estate  under  the  provisions  of  the  will 
of  her  father;  that  he  so  stated  his  understand- 
ing of  the  matter  in  the  presence  of  the  par- 
ties, and  no  objection  was  made.  Upon  this 
evidence  the  plaintiffs  were  nonsuited.  The 
circuit  judge  subsequently  made  an  order  for 
a  new  trial,  from  which  order  the  defendants 
appealed,  and  the  motion  for  a  new  trial  was 
now  made  in  this  court. 
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Mr.  A.  Vanderpoel,  for  plaintiffs. 
Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  admission 
of  Mrs.  Jones,  the  executrix,  was  sufficient  to 
take  the  note  of  her  lestator.in  question  in  this 
*suit,  out  of  the  Statute  of  Limitations.  [*493 
The  rule  is  not  disputed,  that  the  admission  of 
one  joint  executor  for  this  purpose  is  available 
against  all ;  15  Johns..  3  ;  4  Cow.,  453  ;  but 
was  it  sufficiently  full  and  unqualified  within 
the  cases  in  this  court,  8  Wend.,  187  •  Id  536- 
9  Cow.,  675  ;  7  Wend..  267  ?  Without  refer- 
ring particularly  to  these  cases,  I  may  say  that 
the  admission,  to  avoid  the  statute.must  amount 
to  an  unqualified  acknowledgment  of  the  debt, 
disconnected  with  any  circumstance  indicating 
an  intention  not  to  become  liable  upon  it.  This 
is  the  result  of  the  more  recent  authorities.and 
to  which  we  intend  to  adhere.  Applying  this 
test,  I  am  of  opinion  the  proof  on  the  part  of 
the  plaintiffs  was  defective,  and  that  the  non- 
suit was  rightfully  granted. 

Mrs.  Jones  had  instituted  proceedings  before 
the  surrogate  for  her  share  in  the  estate  of  her 
father,  and  this  note,  which  had  been  given  by 
her  deceased  husband  to  her  father  in  his  life- 
time, was  presented  by  the  executors  as  an  abate- 
ment of  the  amount  in  the  nature  of  an  advance- 
ment, agreeably  to  the  directions  of  the  will. 
She  resisted  this  application  of  the  note,  upon 
the  ground  that  it  was  barred  by  the  statute. 
R.  Deyo,  her  brother,  and  one  of  the  plaintiffs, 
also  resisted  accounting  for  certain  notes  against 
him,  for  the  reason  that  they  were  discharged 
by  proceedings  under  the  Insolvent  Act.  While 
the  case  stood  on  this  footing  before  the  surro- 
gate, a  compromise  was  proposed  and  acceded 
to  by  the  counsel,  and  which  is  no  doubt  accu- 
rately detailed  by  the  surrogate,  for  he  acted 
upon  it  in  settling  his  decree  in  the  matter.  It 
was  agreed  that  each  should  be  charged  with 
their  respective  notes  in  settling  their  accounts 
with  the  estate  ;  in  other  words,  she  acknowl- 
edged the  validity  of  the  note  in  question  for 
the  purpose  of  using  it  in  ascertaining  the 
amount  of  her  distributive  share,  and  for  that 
only.  Even  the  admission  to  this  extent  can 
hardly  be  considered  voluntary,  for  the  surro- 
gate states,  he  advised  her  counsel  that  he  could 
not  allow  her  distributive  share  without  de- 
ducting the  note  ;  and  on  looking  at  the  pro- 
visions of  the  will  there  can  be  no  doubt  about 
the  correctness  of  the  opinion.  The  ground, 
however,  upon  which  I  place  the  case  is,  that 
*the  admission  was  made  by  Mrs.  Jones  [*494 
for  a  particular  purpose,  which  has  been  an- 
swered, without  any  intent  of  charging  the  es- 
tate she  represented  beyond  it  and,  indeed,  in- 
sisting upon  the  statute,  in  effect,  beyond  the 
particular  concession. 

New  trial  denied. 

Cited  in-8  N.  Y.,  373 ;  11  Barb.,  556 ;  44  Barb.,  493 ; 
61  Barb.,  204 ;  10  Bos.,  126 ;  4  Bob.,  550. 


WARD  v.  FRYER'S  EXECUTRIX. 

Promise  to  Indemnify  Another  from  Loss,  in  Con- 
sequence of  Making  Advances  to  Third  Person 
—  When  Action  Lies  on. 

An  action  will  not  lie  on  a  promise  by  one  to  in- 
demnify and  save  another  harmless  from  all  loss 
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•which  he  may  sustain  in  consequence  of  making  ad- 
vances to  a  third  person  at  the  request  of  the  prom- 
isor, without  showing:  an  ineffectual  attempt  to 
coerce  payment  from  the  party  to  whom  the  ad- 
vances were  made,  or  that  endeavors  to  collect  the 
money  from  him  would  have  been  useless  by  reason 
of  his  insolvency  or  otherwise. 

"REMURRER  to  declaration.  The  plaintiff  de- 
JJ  clares  in  assumpsit,  on  a  promise  of  the 
testator  that  in  consideration  that  the  plaintiff 
would  advance  to  one  J.  F.  Smyth  money,  for 
the  purpose  of  facilitating  his  advancement  in 
life,  he  would  indemnify  and  save  the  plaintiff 
from  all  loss  which  he  might  be  put  to  by  rea- 
son of  such  advancement  of  money  as  aforesaid, 
for  an  amount  in  the  whole  not  exceeding 
$5,000.  The  plaintiff  then  avers  that  he  ad- 
vanced to  J.  F.  Smyth,  for  the  purpose  afore 
said,  the  sum  of  $5,000,  and  although  the  same 
had  long  since  become  due  and  payable  to  the 
plaintiff  yet  the  same  had  not  been  repaid  by 
the  said  J.  F.  Smyth,  although  often  requested 
so  to  do  ;  that  the  testator  had  notice  of  the 
premises,  but  did  not  and  would  not  indemnify 
and  save  the  plaintiff  harmless  from  any  loss 
or  damage  by  reason  of  his  advancing  the  said 
money  to  the  said  J.  F.  Smyth,  although  often 
requested  so  to  do  ;  by  means  and  in  conse- 
quence whereof  the  plaintiff  has  lost  the  said 
sum  of  $5,000.  The  declaration  contains  a  sec- 
ond count  similar  to  the  above.  The  defend- 
ant demurs  specially,  and  the  plaintiff  joins  in 
demurrer. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

495*]     *By  the  Court,  Bronson.  J.     The 

plaintiff  has  framed  the  special  counts  as 
though  the  promise  of  the  testator  was  absolute, 
that  he  would  pay  the  money  which  might  be 
Advanced,  in  case  it  should  not  be  paid  at  the 
proper  time  by  Smyth.  I  think  that  was  not 
the  legal  effect  of  his  undertaking.  It  was  not 
a  promise  to  pay,  but  an  engagement  to  indem- 
nify and  save  the  plaintiff  harmless  from  all 
loss  by  reason  of  advancing  the  money.  Smyth 
•was  the  principal  debtor  and,  for  aught  that 
appears,  he  may  be  abundantly  able  to  pay.  It 
should,  I  think,  be  averred,  that  an  unsuccess- 
ful attempt  was  made  to  collect  the  money 
from  him  ;  or  that,  in  consequence  of  his  in- 
solvency, or  for  some  other  reason,  such  an  at- 
tempt would  have  been  useless.  The  plaintiff 
says  that  Smyth  did  not  pay, and  that  the  testa- 
tor did  not  indemnify,  by  means  and  in  conse- 
quence whereof  he  has  lost  the  money.  The 
conclusion  does  not  legitimately  follow  from 
the  premises.  A  debt  is  not  necessarily  lost, 
merely  because  the  debtor  neglects  or  refuses 
to  perform  his  engagement. 
Judgment  for  the  defendant. 


RAY  9.  HAKCOURT. 

Execution  or  Attachment  from  Court  not  of  Rtc- 
ord.actually  Lcried,  hat  Preftrtnre  over  Execu- 
tion from  Court  of  Record,  not  actually  levied 
—  What  Constitute!  a  I<evy. 

An  i-.xi  'en  t  ii  in  or  attachment  from  a  court,  not  of 
record.  If  actually  levied,  haa  a  preference  over  an 
execution  from  a  court  of  record  In  the  hand*  of  the 
»ln -riff,  under  which  actual  levy  has  not  Ixi-n  made. 

To  constitute  a  levy. the  goods  rnunt  be  In  the  view 
of  the  officer  and  subject  to  his  dlnpo*ltlon  and  con- 
trol ;  be  need  not  remove  them  or  placo  them  In  the 
keeping  of  an  assistant,  but  may  leave  them  In  the 
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possession  of  the  defendant  at  his  own  risk,  or  take 
security  for  their  delivery  at  a  future  day. 

Making  an  actual  levy  upon  part  of  the  property 
of  the  defendant,  and  including  in  the  inventory 
other  property,  not  in  the  view  of  the  officer,  is  not 
such  a  levy  upon  such  other  property  as  will  secure 
a  priority  in  a  conflict  with  otner  executions,  al- 
though the  property  be  designated  by  the  defend- 
ant,and  entered  with  his  assent  upon  the  inventory. 

Citations— 16  Johns.,  288 ;  3  Wend.,  448 ;  11  Wend., 
548,  551  ;  14  Wend.,  123. 

THIS  was  an  action  of  trover,  tried  at  the 
Ulster  Circuit  in  Oct. ,  1835,before  the  Hon. 
Addison  Gardiner,  then  one  of  the  Circuit 
Judges. 

*The  suit  was  brought  for  the  selling  [*496 
of  a  quantity  of  fire-wood  and  three  canal-boats, 
which  had  been  levied  upon  by  the  plaintiff , as 
a  constable  of  the  Town  of  Kingston,  Aug.  5, 
1834,  by  virtue  of  three  attachments  issued  by 
a  justice  of  the  peace  against  the  property  of 
one  Jeremiah  J.  Clow.  The  plaintiff  had  gone 
to  the  places  where  the  wood  and  canal-boats 
were,  saw  them,  made  an  actual  seizure,  and 
took  an  inventory  of  the  property.  The  de- 
fense set  up  was,  that  the  plaintiff,  as  sheriff 
of  the  County  of  Ulster,  had  made  a  previous 
levy  on  the  same  property  by  virtue  of  an  exe- 
cution issued  from  this  court  against  Clow, and 
had  sold  the  same,  and  that  the  avails  of  the 
sale  were  not  more  than  sufficient  to  satisfy 
such  execution.  The  levy  of  the  defendant  was 
made  Aug.  4,  1834,  unde'r  these  circumstances: 
the  defendant,  after  receiving  the  execution, 
went  to  the  dwelling-house  of  Clow  and  made 
an  actual  levy  upon  the  household  furniture 
and  other  goods  and  chattels  there  present,and 
requested  Clow  to  inform  him  of  any  other 
property  that  he  possessed  subject  to  execution. 
Clow  thereupon  informed  him  that  be  was  the 
owner  of  a  quantity  of  fire-wood,part  of  which 
was  on  a  lot  a  mile  and  an  half  distant, and  the 
residue  on  a  lot  five  miles  distant  from  his 
house;  and  also  that  he  was  the  owner  of  three 
canal  boats  lying  at  Rondout,  about  two  and  a 
half  miles  distant  from  his  house.  The  defend- 
ant then,  with  the  assent  of  Clow,  made  an  in- 
ventory of  the  property  levied  upon  by  him, in- 
cluding the  wood  and  canal-boats,  and  on  the 
next  day  advertised  the  whole  of  it  for  sale.and 
subsequently  sold  it.  The  defendant  did  not, 
previous  to  the  levy  by  the  plaintiff,  go  to  the 
places  where  the  wood  and  canal  boats  were, 
nor  did  he  see  the  same.  The  judge  ruled  that 
the  defendant  had  failed  in  establishing  a  de- 
fense, and  the  jury,  under  his  direction,  found 
a  verdict  in  favor  of  the  plaintiff  for  the  amount 
claimed  by  him.  The  defendant  asks  for  a  new 
trial. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

*fiy  the  Court,  Nelson.  Ch.  J.  By  [*41>7 
Statute  2  R.  S.,  366,  KCC.  16,  any  execution  or 
attachment  issued  out  of  any  court  not  being 
a  court  of  record,  if  actually  levied,  shall  have 
preference  over  any  other  execution  issued  out 
of  any  court,  whether  of  record  or  not,  which 
shall  not  have  been  pro vioimly  levied.  The  only 
point  in  the  ca«e  is.  whether  the  proceedings 
of  the  nherfff  on  the  4th,  in  renpeet  to  the  prop- 
erty in  question,  amounted  in  law  to  a  levy  ; 
if  ft  did,  the  direction  of  the  trial  was  wrong. 
In  the  ca*e  of  conflict  between  executions  from 
courts  of  record  and  from  justice*'  court*,  the 
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statute  has  abolished  the  lien  of  the  former,  if 
it  ever  existed,  from  the  time  they  came  into 
the  hands  of  the  sheriff,  and  has  made  the  levy 
the  test  of  priority.  What  constitutes  a  levy, 
according  to  the  practice  in  this  State,  has  been 
very  well  settled,  and  is  not  now  open  to  dis- 
pute. The  officer  must  take  actual  possession, 
and  for  this  purpose  goods  should  be  within 
his  view,  and  subject  to  his  disposition  and 
control.  It  is  not  necessary  that  he  should  re 
move  them,  or  leave  an  assistant  in  possession; 
they  may  be  left  with  the  defendant  at  the  risk 
of  the  plaintiff,  or  of  the  officer,  or  security 
for  a  delivery  at  a  future  day  may  be  taken. 
16  Johns.,  288  ;  8  Wend.,  446  ;  11  Id.,  548;.  14 
Id.,  123.  Testing  the  case  under  consideration 
by  these  rules,  the  ruling  of  the  judge  was 
clearly  right,  as  no  levy  within  the  contempla- 
tion of  the  statute  was  made  by  the  sheriff  pre- 
vious to  the  seizure  under  the  attachments. 

It  is  possible  that  the  defendant  in  the  exe- 
cution (Clow)  may  have  precluded  himself  from 
objecting  to  the  regularity  of  the  levy  ;  that, 
however,  is  a  question  between  him  and  the 
sheriff,  and  in  no  way  helps  out  a  defective 
levy  when  the  controversy  exists  under  the 
statute  between  conflicting  executions.  The  de- 
fendant, as  it  respects  himself,  might  so  waive 
a  levy  in  a  given  case  as  to  dispense  with  it 
altogether  ;  but  we  could  not  regard  such  an 
act  as  equivalent  to  an  actual  levy.  No  such  in- 
timation was  given  in  the  case  of  Butler  v. 
Maynard,  11  Wend.,  551,  in  giving  effect  to 
this  term  (levy)  in  an  analogous  case  ;  but  the 
contrary.  We  there  observed,  that  the  statute 
used  the  term  in  the  sense  well  understood  in 
498*]  the  law,  and  meant  such  an  one  *as 
was  required  before  the  property  could  be  reg- 
ularly sold.  A  waiver  by  the  defendant  is  not 
such  a  levy,  nor  is  it  any  levy  at  all. 

New  trial  denied. 

Executions  from  courts  of  record  and  from  court* 
not  of  record— Preferences.  Cited  in— 20  Wend.,  43 ; 
10  Abb.  Pr.,  94 ;  5  Bos.,  536. 

Levu—  What  constitutes.  Cited  in— 23  Wend..  291; 
2  Hill,  668;  5  Denio,  203:  29  N.  Y.,  485;  1  Keyes, 
379 ;  1  Abb.  App.  Dec.,  170:  9  Barb.,  629 ;  29  How.  Pr., 
52  ;  1  Duer,  113;  21  Minn.,  196. 


HALE  0.  CLARK. 

Distraint  of  Swine  Damage  Feasant— Statute — 
Replevin — Trespasser  Ab  Initio. 

Replevin  In  the  cepit  will  not  lie  for  beasts  taken 
damage  feamnt,  although  the  distrainor  has  omitted 
to  have  his  damages  appraised  within  24  hours,  the 
time  limited  by  statute :  it  seems,  however,  that  re- 
plevin in  the  detinet  would  He.  So.  also,  the  owner 
may,  after  such  neglect,  retake  his  property,  or 
bring  trover  after  demand  and  refusal. 

A  mere  non-feasance  will  not  make  a  party  a  tres- 
passer ab  inttio. 

The  right  to  distrain  beasts  damage  feasant  does 
not  depend  upon  the  particular  kind  of  injury  done 
or  the  place  where  it  is  committed. 

Citations— 2  R.  S.,  517,  sec.  1 :  522.  Sees.  1.  6.  36 :  8 
Co.,  290 ;  10  Johns.,  253,  369 ;  Coin.  Dig.  Distress,  D. 
6.7. 

~H  RROR  from  the  Madison  C.P.  Hale  brought 
J-J  replevin  against  Clark  for  taking  six  swine, 
the  property  of  the  plaintiff.  The  defendant 
avowed  the  taking  of  the  swine  damage  feasant, 
stating  that  they  were  in  his  barn  eating  his 
corn.  To  this  avowry  the  plaintiff  demurred. 
There  was  a  second  avowry  similar  to  the  above 
to  which  the  plaintiff  pleaded  that  the  defend- 
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ant  did  not,  within  24  hours  after  the  distress, 
tiave  his  damages  appraised.  To  this  plea  the 
defendant  demurred.  The  C.  P.upon  the  whole 
record  gave  judgment  for  the  defendant.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiffs  in  error, 
insisted,  first,  that  there  could  not  be  a  distress 
of  beasts  damage  feasant  in  a  barn;  all  the  pre- 
cedents alleging  that  the  beasts  were  in  the  de- 
fendant's close,  eating  up  and  depasturing  the 
grass  and  herbage  ;  and  second,  that  the  de-. 
fendant,  by  omitting  to  have  his  damages  ap-' 
praised  within  24  hours,  as  the  statute  requires, 
became  a  trespasser  ab  initio.  He  cited  2  R.  8., 
517,  sec.  1;  2  Johns.,  191;  10  Id.,  253;/d.,  372. 

Mr.  T.  Jenkins,  for  defendant  in  error. 

*By  the  Court,  Bronson,  J.     The  [*49t> 

right  to  distrain  beasts  damage  feasant  does  not 
depend  on  the  place  where  the  injury  is  com- 
mitted, nor  the  particular  kind  of  trespass  for 
which  the  distress  is  made.  The  swine  were  in. 
the  defendant's  barn,  eating  up  his  grain  and 
doing  damage,  and  he  had  a  right  to  take  and 
detain  them  until  the  damages  were  paid. 

It  was  the  duty  of  the  defendant  to  cause 
the  damages  to  be  appraised  by  the  fence-view- 
ers of  the  town,  within  24  hours  after  making 
the  distress.'  2  R.  S.,  517,  sec.  1.  By  neglect- 
ing to  do  so,  he  forfeited  his  right  to  detain  the 
swine  for  the  damages,  and  the  plaintiff  might 
have  retaken  his  property  ;  or,  if  the  defend- 
ant refused  to  deliver  it  on  demand,  he  might 
have  had  an  action  of  trover.  It  may  be  that 
replevin  would  also  lie  for  the  wrongful  deten- 
tion. 2  R.  S.,  522,  sees.  1,  6,  36.  But  the  plaint 
iff  has  declared  for  the  taking  of  the  swine  ; 
and  this  presents  the  question  whether  the  neg- 
lect of  the  defendant  to  have  the  damages  ap- 
praised within  the  time  prescribed  by  the  stat- 
ute, made  him  a  trespasser  ab  initio.  If  the  de- 
fendant had  put  the  swine  in  the  public  pound 
before  having  the  damages  appraised,  or  had 
killed  the  distress,  or  done  any  other  unlawful 
act  in  relation  to  it,  this  would  have  been  such 
an  abuse  of  an  authority  given  to  him  by  the 
law  as  would  have  made  him  a  trespasser  from 
the  beginning  ;  and  replevin  for  an  unlawful 
taking  might  have  been  maintained.  Six  Car- 
penters' case,  8  Co. ,  290  ;  Sackrider  v.  McDon- 
ald, 10  Johns.,  253  ;  Hopkins  v.  Hopkins,  Id., 
369  ;  Com.  Dig.  Distress,  D,  6.  7.  But  here 
there  was  no  wrongful  act.  The  neglect  to 
have  the  damages  appraised  was  a  mere  non- 
feasance,  which  could  not  make  the  original 
taking  tortious.  It  was  adjudged  in  the  Six 
Carpenters'  case,  that  "not  doing  cannot  make 
the  party  who  has  authority  or  license  by  the 
law,  a  trespasser  ab  initio,  because  not  doing  is 
no  trespass."  The  plaintiff  has  mistaken  his. 
remedy. 

Judgment  affirmed. 

Distinguished— 56  Barb..  397. 

Cited  in-11  Barb..  395 :  How.  Cas.,  435. 


*BEEBE  9.  JOHNSON.       [*5OO 

Covenantor  must  Perform  or  Pay  Damages,  un- 
less the  Thing  to  be  Done   Cannot,  by  Any 
Means,  be  Accomplished — Covenant  to  Secure 
English  Patent. 
If  a  party  covenant  to  do  an  act,  he  is  bound  to 

perform  what  he  undertook  to  do,  or  pay  damages; 
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the  difficulty  or  improbability  of  accomplishing" 
undertaking1  will  not  excuse  him.  Nothing  ah 
of  showing  that  the  thing  to  be  done  cannot  by  any 
means  be  accomplished  will  relieve  him  from  his  ob- 
ligation. It  was  accordingly  held,  in  this  case,  where 
the  defendant  had  covenanted  that  he  would  per- 
fect in  England  a  patent-right  granted  in  this  coun- 
try so  as  to  insure  to  the  plaintiff  the  exclusive  right 
of  vending  the  article  patented  in  the  Provinces  of 
Upper  and  Lower  Canada,  that  he  was  not  excused 
from  performance,  although  it  appeared  that  the 
power  of  granting  exclusive  privileges  of  this  kind 
appertained  not  to  the  mother  country,  but  to  the 
Provinces,  and  were  never  granted  except  to  sub- 
jects of  Great  Britain  and  residents  of  the  Prov- 
inces.and  could  not  be  granted  to  either  the  plaintiff 
or  the  defendant,  as  both  were  citizens  of  this  coun- 
try. 

An  American  citizen,  it  seems,  may  obtain  a  for- 
eign domicil,  which  will  impress  upon  him  a  nation- 
al character  for  commercial  purposes. 

Citations— Co.  Litt.,  26,  206  h :  Shep.  Touch..  164 : 
Platt,  Cov.,  509 ;  3  Com.  Dig.,  93;  1  Roll.  Abr.,  419;  3 
Bos.  &  P.,  430.  427 ;  6  T.  R.,  750 ;  8  T.  R.,  2«7 ;  10  East, 
533 :  4  Carr.  &  .P.,  295 ;  1  Selw.,  344 :  Com.,  677 :  8  T. 
R.,  31 ;  1  Bos.  &  P.,  430,  440.  444 ;  2  Kent,  Com.,  49 ;  1 
Pet.,  159. 

THIS  was  an  action  of  covenant,  tried  at  the 
Jefferson  Circuit  in  Dec..  1835,  before  the 
Hon.  Hiram   Denio,  then  one  of  the  Circuit 
Judge*. 

Jan.  21, 1833,  Johnson,  for  the  consideration 
of  $5,000,  conveyed  by  deed  to  Beebe  the  sole 
and  exclusive  right  to  make,  use  and  vend  in 
Upper  and  Lower  Canada,  in  certain  counties 
of  this  State,  and  in  other  places,  a  threshing- 
machine  which  had  been  patented  to  ope  War- 
ren, and  covenanted  to  perfect  the  patent-right 
in  England  as  soon  as  practicable  and  within 
a  reasonable  space  of  time,  so  as  to  secure  to 
Beebe  the  entire  control  of  the  Provinces  of 
Upper  and  Lower  Canada.  In  Apr.,  1834,  Bee- 
be  commenced  this  suit,  and  in  his  declara- 
tion, after  setting  forth  the  contract,  averred, 
that  although  a  reasonable  time  for  the  purpose 
had  long  since  elapsed,  that  Johnson  had  not 
perfected  the  patent  right  in  England,  or  other- 
wise secured  to  him  the  sole  and  exclusive 
right  of  making,  using  and  vending  the  ma- 
chine in  the  Provinces  of  Upper  and  Lower 
Canada.  He  further  averred,  that  Johnson  and 
himself  being  citizens  of  the  United  States, 
Johnson  could  not  obtain,  either  for  himself  or 
for  Beebe  the  plaintiff,  from  the  proper  author- 
ities in  Canada,  the  exclusive  right  of  vending 
<">O  1*|  the  "machine  within  those  Provinces; 
and  so  he  said  Johnson  had  not  kept  his  cove- 
nant. The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  special  matter  to  be  proved 
on  the  trial.  On  the  trial  of  the  cause  the  plaint 
if!  read  in  evidence  a  letter  of  the  defendant, 
dated  Apr,  », .1888,  in  which  he  admitted,  in 
substance,  that  in  the  negotiation  between  the 
parties  the  exclusive  right  of  vending  the  ma- 
chine in  the  Canadas  had  been  estimated  at 
$500.  The  plaintiff  also  proved  by  a  witness, 
who  had  been  employed  in  the  Canadas  by  him 
in  vending  the  article,  that  the  exclusive  right 
of  vending  it  there  would,  in  his  opinion,  be 
worth  $500.  By  a  written  stipulation  between 
the  parties  it  was  admitted  thnt  the  patent  right 
could  not  be  perfected  in  England  because  the 
authority  to  grant  lettera  patent  for  such  im- 
provements was  vested  in  the  Provinces,  and 
that  in  the  Provinces  the  exclusive  right  of 
vending  improvements  of  this  nature  can  !><• 
conferred  only  upon  a  subject  of  Great  Britain 
and  a  resident  of  the  Provinces  :  and  that  the 

patentee,  the  plaintiff  and  the  defendant  are  all 
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citizens  of  the  U.  S.,  and  cannot  become  sub- 
jects of  Great  Britain  short  of  a  residence  in 
the  Provinces  of  7  years.  The  jury  found  a 
verdict  for  the  plaintiff  of  $601.23,  being  the 
sum  of  $500  with  the  interest  thereof  from  the 
date  of  the  deed  declared  upon.  The  defend- 
ant's counsel  having  moved  for  a  nonsuit  which 
was  overruled,  and  having  excepted  to  the 
charge  of  the  judge,  now  moved  for  a  new 
trial.  The  principal  grounds  relied  upon  in 
support  of  the  application  will  appear  from 
the  opinion  delivered  refusing  a  new  trial. 

Mr.  W.  C.  Noyes,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  is  supposed 
by  the  counsel  for  the  defendant  that  a  legal  im- 
possibility prevented  the  fulfillment  of  the 
covenant  to  perfect  the  patent-right  in  England, 
so  as  to  secure  the  monopoly  of  the  Canadas 
to  the  plaintiff,  and  hence  that  the  obligation 
was  dispensed  with,  so  that  no  action  can  be 
maintained.  *There  are  authorities  [*5O2 
which  go  that  length,  Co.  Litt.,  206  b;  Shep. 
Touch.,  164;  2  Co.  Litt.,  26;  Platt,  Cov.,  569; 
but  if  the  covenant  be  within  the  range  of  pos- 
sibility, however  absurd  or  improbable  the  idea 
of  the  execution  of  it  may  be,  it  will  be  up- 
held; as  where  one  covenants  it  shall  rain  to- 
morrow, or  that  the  Pope  shall  beat  Westmin- 
ster on  a  certain  day.  To  bring  the  case  within 
the  rule  of  dispensation,  it  must  appear  that 
the  thing  to  be  done  cannot  by  any  means  be 
accomplished;  for  if  it  is  only  improbable,  or 
out  of  the  power  of  the  obligor,  it  is  not  in 
law  deemed  impossible.  8  Com.  Dig.,  98;  1 
Roll.  Abr.,  419.  Now  it  is  clear  that  the  ful- 
fillment in  this  case  cannot  be  considered  an 
impossibility  within  the  above  exposition  of 
the  rule  ;  because,  for  anything  we  know  to 
the  contrary,  the  exclusive  right  to  make,  use 
and  vend  the  machine  in  the  Canadas,  might 
have  been  secured  in  England  by  Act  of  Par- 
liament or  otherwise;  at  least, there  is  nothing  in 
all  this  necessarily  impossible.  These  Provinces 
are  a  part  of  the  British  Empire,  and  subject 
to  the  power  of  the  Parliament  at  home;  which 
body  might  very  well  grant  the  privilege  the 
defendant  covenanted  to  procure.  Certainly 
we  are  unable  to  say  the  government  cannot 
or  would  not  by  any  means  grant  it.  There 
is,  then,  nothing  in  the  case  to  take  it  out  of 
the  rule  in  Paradine  v.  Jane,  Aleyn;  27,  as  ex- 
pounded by  Chambre,  J.,  in  BeaU  v.  Thompton, 
8  Bos.  &  P.,  420,  namely  :  if  a  party  enter  into 
an  absolute  contract  without  any  qualification 
or  exception,  and  receives  from  the  party  with 
whom  he  contracts  the  consideration  of  such 
engagement,  be  must  abide  by  the  contract, 
and  either  do  the  act  or  pay  damages  .  his  lia- 
bility arising  from  his  own  direct  and  positive 
undertaking.  6  T.  R,  750;  8  Id.,  267.  Law- 
rence  J.;  10  East.  583  ;  4  Carr.  &  P.,  295  ;  1 
Selw.,  844. 

It  has  also  been  said  that  the  action  cannot 
be  maintained,  as  the  covenant  contemplated 
the  violation  of  the  laws  of  England.  We  are 
unable  to  perceive  the  force  of  this  objection, 
as  the  fulfillment  of  the  covenant  neccHoarily 
required  the  procurement  of  lawful  Authority 
to  make  and  vend  the  machine  in  the  Canada*. 
It  U  difficult  to  understand  •how  tin-  |  V>o;t 
could  be  accomplished  by  other  than  lawful 
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means.     That  it  might  be  by  such,  we  have 
already  considered  not  impossible. 

Again  ;  it  was  said  the  contract  was  void, 
because  it  contemplated  a  renunciation  of  citi- 
zenship by  the  defendant.  Whether,  if  the  fact 
was  admitted,  the  consequence  would  follow 
we  need  not  stop  to  consider,  because  it  is  very 
clear  that  no  such  step  is  necessarily  embraced 
in  the  covenant.  For  aught  we  know,  the  pat- 
ent might  be  procured  without  such  renuncia- 
tion; and  if  it  were  considered  unlawful  to 
contract  for  expatriation,  inasmuch  as  this 
agreement  does  not  necessarily  contemplate  it, 
we  would  be  bound  to  hold  that  the  defendant 
assumed  to  procure  the  patent  without  it.  But 
even  in  England,  the  common  -law  rule  against 
the  expatriation  of  the  subject  is  so  far  modi- 
fled  that  naturalization  abroad  for  commercial 
purposes  is  recognized,  and  is  of  course  law- 
ful. 1  Com.,  677;  8  T.  R.,  31;  1  Bos&  P.,  430, 
440,  444;  2  Kent,  Com.,  49;  1  Pet.  C.  C.,  159. 
In  the  case  of  Wilson  v.  Marryat,  8  T.  R,  31, 
and  1  Bos.  &  P.,  430,  it  was  decided  that  Col- 
let, a  natural  born  subject  of  Great  Britain, 
having  become  a  citizen  of  the  U.  S. ,  according 
to  our  laws,  was  entitled  to  all  the  advantages 
of  an  American  citizen  under  the  Treaty  of 
1794.  There  the  defendant  undertook  to  avoid 
a  policy  of  insurance  procured  by  the  plaintiff 
for  the  benefit  of  Collett  upon  an  American 
ship  and  cargo,  of  which  he  was  master,  on 
the  ground  that  he  was  a  British  subject,  and 
therefore  the  trade  in  which  he  was  engaged 
illegal,  being  in  violation  of  the  privileges  of 
the  E.  I.  Co.,  which  trade  was  secured  to 
American  citizens  by  the  Treaty  of  1794. 

New  trial  denied. 

Cited  in-12  N.  Y.,  108, 115 :  20  N.  Y.,  202 ;  23  N.  Y..  j 
150 ;  31  N.  Y.,  675 ;  82  N.  Y..  551  (37  Am.  Rep..  597) :  16  ! 
Hun,  324;  5  Barb.,  677:  13  Barb.,  295:  24  Barb.,  667; 
29  Barb.,  476,  504 ;  30  Barb.,  403 :  51  How.  Pr.,  34 ;  2 
Abb.  N.  S.,  173 ;  3  Bos.,  545 :  7  W.  Dig.,  414  :  5  Allen, 
116 ;  22  Ind.,  85 ;  38  Mich.,  180;  13  Minn.,  100. 


5O4*]    *COONEY  t>.  WINANTS. 

Covenant  to  Furnish  Materials  and  Do  All  of 
Certain  Work  on  a  House  According  to  Plan 
and  Specifications — Suit  against  Surety — 
Pleading. 

Where  a  party  covenants  to  find  the  materials, 
and  to  do  all  the  carpenter's  and  joiner's  work, 
painting  and  glazing  of  a  house  according  to  a  spe- 
cified plan  and  specifications,  and  to  complete  the 
work  by  a  given  day,  in  an  action  against  a  third 
person  who  has  become  surety  for  the  performance 
of  the  contract,  the  plaintiff  must  set  forth  in  the 
declaration  so  much  of  the  plan  and  specifications 
as  is  necessary  to  show  in  what  particulars  the 
builder  has  departed  from  or  omitted  to  perform  i 
his  contraband  allege  such  particulars  as  the  breach  , 
of  the  contract. 

So,  also,  in  such  action  the  plaintiff  must  allege 
specially  that  he  has  sustained  damage. 

"HEMURRER  to  declaration.  The  plaintiff 
.U  declared  on  a  covenant,  whereby  the  de- 
fendant bound  himself  to  the  plaintiff  to  the 
amount  of  $600,  as  security,  that  one  Matthew 
Howard  should  in  all  things  fully  perform  a 
contract  entered  into  by  him  with  the  plaintiff 
according  to  the  true  intent  and  meaning  there- 
of. The  contract  with  Howard  is  set  forth  in 
the  declaration  :  it  is  stated  that  Howard  agreed 
to  furnish  the  materials  at  his  own  proper  cost, 
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and  in  a  good  and  workmanlike  manner  do  all 
the  carpenters'  and  joiners'  work  of  a  house 
to  be  built  for  the  plaintiff,  according  to  a  plan 
and  specifications  made  thereof  by  William  H. 
Rector,  architect ;  to  do  all  the  painting  and 
glazing,  and  to  find  materials  according  to  the 
specifications  aforesaid  ;  and  that  the  work 
should  be  completed  by  Apr.  15.  1835.  The 
plaintiff  then  avers  that  the  defendant  has  not 
performed  his  covenant,  because  Howard  did 
not  in  all  things  perform  his  contract  made 
with  the  plaintiff  ;  that  he  did  not  furnish  all 
the  materials  at  his  own  proper  cost;  nor  in  a 
good  and  workmanlike  manner  do  all  the  car- 
penters' and  joiners'  work  according  to  the  plan 
and  specifications  thereof  made  by  William  H. 
Rector,  architect;  that  he  did  not  do  the  paint- 
ing and  glazing  nor  find  materials  for  the  same 
according  to  the  specifications  aforesaid  ;  and 
that  he  did  not  complete  the  work  by  Apr.  15 — 
and  so  the  defendant  (Winants)  became  liable 
to  pay  to  the  plaintiff  the  said  sum  of  $600 
when  he  should  be  thereto  requested,  whereby 
an  *action  had  accrued  to  the  plaintiff  ;  [*5O5 
but  the  defendant  has  refused  to  pay  the  same 
or  any  part  thereof ;  and  hath  not  kept  his 
covenant,  and  to  keep  the  same  still  refuses,  to 
the  damage  of  the  plaintiff  of  $1,000;  and, 
therefore,  he  brings  suit,  etc.  To  this  decla- 
ration the  defendant  demurred,  and  assigned 
for  special  causes  that  the  plan  and  specifica- 
tions referred  to  in  the  contract  of  Howard 
were  not  set  forth  in  the  declaration  ;  that  the 
dimensions  of  the  house  were  not  given,  the 
quantity  and  order  of  the  carpenter's  work  not 
stated,  nor  a  specification  made  of  the  painting 
and  glazing  to  be  done.  The  plaintiff  joined 
in  demurrer. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  Van  Buren.  for  plaintiff. 

By  the  Court,  Brongon,  J.  The  defendant 
covenanted  that  Howard  should  perform  his 
agreement.  In  declaring  against  the  surety,  it 
was  necessary  to  set  out  the  contract  of.  the 
principal  and  show  a  breach  on  his  part,in  the 
same  form  substantially  as  would  be  requisite 
in  an  action  against  Howard. 

The  declaration  is,  I  think,  defective.  It 
neither  states  what  were  the  plan  and  specifi- 
cations of  the  architect  for  building  the  house, 
nor  in  what  particular  or  to  what  extent  they 
were  departed  from  by  the  builder.  The  dec- 
laration is  also  uncertain  in  other  respects.and 
the  defendant  cannot  know  what  he  will  be 
called  upon  to  answer  on  the  trial.  The  breach 
is,  that  Howard  did  not  in  all  things  perform 
his  contract.  What  did  he  omit?  Was  it  a  board, 
plank,  joist;  the  driving  of  a  nail  or  the  turn- 
ing a  screw?  Again;  Howard  did  not  furnish 
all  the  materials  at  his  own  proper  cost  accord- 
ing to  the  plan  and  specifications.  Does  this 
mean  that  he  omitted  some  article  of  the  value 
of  a  shilling;  or  if  everything  was  furnished, 
does  it  mean  that  it  was  not  at  his  own  proper 
cost;  or  if  at  his  cost,  that  it  was  not  according 
to  the  plan  and  specifications?  Howard  did  not 
do  in  a  good  and  workmanlike  manner  all  the 
carpenter  and  joiner's  work  according  to  the 
plan  and  specifications.  This  may  mean  any(one 
of  three  things — either  that  some  *part  [*5OO 
of  the  work,  of  more  or  less  importance,  was 
not  done  at  all — that  it  was  not  done  in  a  good 
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and  workmanlike  manner,  or  was  not  done  ac- 
cording to  the  plan  and  specifications  of  the 
architect.  And  besides,  it  does  not  follow  from 
the  breach  alleged,  that  the  plaintiff  has  sus- 
tained any  damage.  If  the  work  was  executed 
in  a  better  and  more  expensive  manner  than 
the  contract  required.it  would  still  be  true  that 
it  was  not  done  according  to  the  plan  and  speci- 
fications. Howard  did  not  do  the  painting  and 
glazing  according  to  the  specifications.  Which 
was  omitted,  the  painting  or  the  glazing,  or  was 
he  deficient  in  both?  Or  if  the  work  was  done, 
how  did  it  vary  from  the  specifications?  Was 
it  done  in  a  better  or  a  worse  manner  than  the 
contract  required?  Howard  did  not  find  ma- 
terials for  the  paintiqg  and  glazing  according 
to  the  specifications.  Did  he  neglect  to  find 
materials  both  for  painting  and  glazing,  or  for 
only  one,  and  which  of  them?  If  he  found  ma- 
terials, in  what  did  they  differ  from  the  speci- 
fications? Has  the  plaintiff  sustained  any  dam- 
age; or  does  he  mean  to  complain  that  Howard 
used  white  lead  instead  of  Spanish  white  for 
the  painting.or  crown  instead  of  cylinder  glass 
for  the  glazing?  As  to  the  time  of  performance, 
the  breach  impliedly  admits  that  the  whole 
work  was  done ;  and  the  plaintiff  only  com- 
plains that  it  was  not  completed  by  the  day 
specified  in  the  contract.  He  should,  I  think, 
have  alleged  how  much  delay  there  was — 
whether  a  year,  a  month  or  a  day.  The  decla- 
ration does  not  advise  the  defendant  with  suf- 
ficient certainty  of  what  he  is  required  to  an- 
swer.nor  what  evidence  he  must  expect  to  meet 
on  the  trial. 

It  may  not  be  necessary  to  set  out  the  whole 
plan  and  specifications  of  the  architect  in  the 
declaration :  but  enough  should  be  stated  to 
show  in  what  particulars  the  builder  departed 
from,  or  omitted  to  perform  his  contract.  If 
the  size  or  elevation  of  the  building  was  less 
than  that  contemplated  by  the  plan,  there  can 
be  no  difficulty  in  stating  the  fact.  If  all  the 
materials  mentioned  in  the  specifications  were 
not  furnished,  the  deficiency  can  easily  be 
pointed  out ;  or  if  the  complaint  be  that  the 
materials  were  not  of  the  proper  kind  or  descrip- 
5O7*J  tion,  that  fact  can  be  stated.  If  all  "of 
the  carpenter's  and  joiner's  work  mentioned  in 
the  specifications  was  not  done,  the  declaration 
should  state  what  part  was  omitted  ;  or  if  the 
complaint  be  that  the  work,  though  done,  was 
not  executed  in  a  proper  manner  that  fact  should 
be  plainly  alleged.  And  so  in  relation  to  other 
parts  of  the  declaration,  the  plaintiff  should 
specify  the  particular  grounds  on  which  he 
claims  to  recover  damages. 

Judgment  for  the  defendant 


HOLMES  t.  SEELY. 

Tretpa**  Lift  for  Entry  and  Gutter—  Measure  of 
Damage*— Owner  Cannot  Maintain  TVttMM 
for  Patting  over  Lands  in  Poue*non  of  Ten- 
ant—Riant  of  Way  in  Grantee  of  Part  of  Land*, 
when  hi*  Part  Cannot  be  Approached  from 
Highway— Grantor  may  Select  the  Track  of 
the  Way — Grantee  mutt  Keep  it  in  Repair. 

Treapan  lira  for  an  entry  upon  land  and  an  ouotor 
of  the  plaintiff,  but  damage*  can  be  recovered  only 
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for  the  simple  entry  and  ouster.andnotforthe  con- 
tinuance of  the  trespass.  Damages  for  the  continu- 
ance are  not  recoverable  until  alter  the  plaintiff  has 
refrained  possession  by  re-entry. 

Trespass  quart  dausum  fregit  cannot  be  main- 
tained by  the  owner  of  land  airainst  a  third  person 
for  passing  and  repassing  over  the  land  whilst  the 
premises  are  in  the  actual  occupation  of  a  tenant. 

Where  the  owner  of  land  seus  and  conveys  a  por- 
tion thereof  which  cannot  be  approached  from  a 
public  highway,  but  over  the  remaining  lands  of  the 
grantor,  the  grantee  is  entitled  to  a  right  of  way 
over  such  remaining  lands.  The  grantor,  it  seems, 
in  such  case  has  the  right  to  designate  the  track  of 
the  way,  having  a  due  regard  to  the  rights  of  both 
parties ;  if  he  decline  to  exercise  such  right,  the 
grantee  may  select  for  himself  and  will  be  supported 
in  his  selection  unless  chargeable  with  palpable 
abuse.  The  grantee  is  bound  to  keep  the  way  in  re- 
pair, and  is  not  permitted  to  go  extra  viam  as  a  trav- 
eler upon  a  public  highway  is  allowed  to  do  when 
the  way  is  impassable,  except,  it  seems,  when  the 
private  way  is  temporarily  or  accidentally  ob- 
structed. 

Citations— 1  Johns.,  512;  12  Johns.,  184:  9  Johns., 
61;  10  Wend.,  639;  Saund.  PI.  &  Ev.,  866.  868:  2  Johns. 
Cas.,  27;  2  Salk.,  639;  2  Ld.  Raym..  975, 977;  3  Bl.  Com., 
210;  1  Chit.  PI.,  177  :  Cro.  Eliz.,  540;  1  W.  Saund. .323; 
n.  6 ;  8  T.  R..  56 :  4  Maule  &  8.,  393 ;  Cro.  Jac.,  170 ; 
8id.,  39 ;  5  Taunt..  311 ;  Woolr.  Ways,  20,  22,  23.  51. 
291 ;  2  Roll.  Abr.,  60;  2  Bing.,  76;  W.  Jones,  297 ;  8 
Salk..  182;  2  Show.,  28;  Doug.,  745,  749 ;  4  Maule  & 
8..  387. 

rPHIS  was  an  action  of  trespass  quareciau#um 
_L  fregit,  tried  at  the  Westchester  Circuit,  in 
Dec. ,  1835, before  the  Hon.  Charles  H.  Ruggles, 
one  of  the  Circuit  Judge*. 

The  suit  was  brought  for  passing  over  an  80 
acre  lot  of  land  with  cattle,  carriages,  etc.,  the 
defendant  claiming  a  right  of  private  way  over 
the  same,  which  right  was  disputed  by  the 
plaintiff;  and  for  taking  absolute  possession  of 
a  portion  of  the  lot  by  the  erection  of  a  fence 
beyond,  as  the  plaintiff  alleged,  the  true  divis- 
ion line  between  the  lands  of  the  parties.  In 
1792,  one  Lewis  McDonald  being  the  owner  of 
*the80  acre  lot.and  also  of  a  lot  of  about  [*5OH 
12  acres  adjoining  the  same,  which  could  not 
be  approached  directly  from  any  public  high- 
way, but  over  the  80  acre  lot,  sold  the  12  acre 
lot  to  one  Smith,  whose  title  passed  to  the  de- 
fendant by  sundry  me*nc  conveyances.  The  80 
acre  lot  was  sold  by  McDonald  to  one  Daun. 
under  whom  the  plaintiff  made  title.  At  the 
time  when  this  action  was  commenced  the 
plaintiff  brought  ejectment  for  the  small  por- 
tion of  land  inclosed  by  the  defendant.  In  the 
course  of  the  trial  the  judge  decided  that  the 
plaintiff  was  not  entitled  to  recover  for  the  in- 
closing of  the  small  portion  of  land,  for  the  rea- 
son that  at  the  time  of  the  erection  of  the  fence 
he  had  not  such  possession  as  would  entitle  him 
to  bring  an  action  of  trespass — the  land  being 
in  the  actual  possession  of  a  tenant  of  the  plaint- 
iff. In  reference  to  the  right  of  way.  there  W»H 
a  mass  of  testimony  going  to  show  that  the  own- 
era  of  the  12  acre  lot,  -imv  the  sale  thereof  by 
McDonald,  had  passed  over  the  80  acre  lot  in 
drawing  wood  and  in  driving  cattle  to  and  from 
the  12  acre  lot,  and  that  such  right  wax  oxer- 
clued  without  interruption  until  the  yeai  1883. 
There  were  two  principal  track-,  and  iwirt  of 
the  way  a  third,  all  of  which  were  use<i  nt  the 
option  of  the  parties  pawing  over  the  Innd. 
There  was  also  Home  evidence  of  an  obstruc- 
tion on  one  of  the  route*  for  a  portion  of  the 
time.  In  the progrew  of  the  trial  thn  judge  ruled 
that  the  defendant  rnu-t  make  hi-  election  u- 
to  one  of  the  track*  and  confine  hi*  defense  to 
it;  and  the  defendant  accordingly  designated 
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one  of  the  tracks.     The  jury  found  for  the  de- 
fendant, and  the  plaintiff  moves  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  ihe  Court,  Nelson,  Ch.  J.  The  judge  de- 
cided correctly  that  the  plaintiff  could  not  re- 
cover damages  in  this  action  for  the  entry  upon 
the  close  in  the  spring  of  1833,  as  it  was  then 
in  the  possession  and  occupation  of  his  tenant. 
5OJ)*J  *The  plaintiff  must  have  had  the  actual 
possession  at  the  time,  or  what  is  deemed  equiv- 
alent, a  possession  which  the  legal  title  draws 
after  it.  1  Johns.,  512;  12  Id.,  184;  9  Id.,  61; 
10  Wend.,  639;  Saund.  PI.  &Ev.,  866,  868,  and 
cases  cited. 

The  second  count  of  the  declaration  charges 
an  entry  and  ouster  of  the  plaintiff  in  respect 
to  the  small  portion  of  land  inclosed  by  the  de- 
fendant; and  this  count  is  supported  by  the 
proof  in  the  case.  It  appears  from  the  author- 
ities that  after  an  ouster  the  plaintiff  can  re- 
cover damages  only  for  the  simple  trespass  or 
first  entry;  for  though  every  subsequent  act  is 
a  continuance  of  the  trespass,  yet  to  enable  the 
plaintiff  to  recover  damages  for  these  acts,  there 
must  be  a  re-entry.  2  Johns.  Cas.,  27;  2  Salk., 
639;  2  Ld.  Raym.,  975-977;  3  Bl.  Com.,  210. 
A  disseisee  may  have  trespass  against  a  dis- 
seisor  for  the  disseisin  itself,  because  he-  was 
then  in  possession ;  but  not  for  the  injury  after, 
until  he  has  gained  possession  by  re-entry;  the 
action  then  may  be  sustained  for  the  interme- 
diate damage.  1  Chit.  PI.,  177;  Cro.  Eliz.,540. 
The  counsel  for  the  plaintiff  is  mistaken  in 
supposing  that  the  judge  refused  to  permit  the 
plaintiff  to  recover  for  the  trespass  upon  the 
piece  of  land  inclosed  by  the  defendant  be- 
cause he  had  brought  an  action  of  ejectment 
for  the  entry  and  ouster;  it  was  for  the  reason, 
doubtless,  that  no  sufficient  possession  was 
shown  to  sustain  the  action. 

It  is  probable,  from  the  facts  in  the  case,  that 
the  defendant  is  entitled  to  a  private  way  across 
the  80  acre  lot,  from  the  Bedford  road  to  his 
small  lot,  for  agricultural  purposes  as  a  way  of 
necessity.  Lewis  McDonald  formerly  owned 
both  of  these  lots,  and  in  1792  sold  the  small 
one  to  Smith,  from  whom  the  defendant  de- 
rives his  title.  McDonald  died  in  1797,  and 
the  80  acre  lot  fell  to  his  brother  James,  from 
whom  the  plaintiff  claims.  The  son  of  James, 
who  was  a  witness,  testified  that  there  was  no 
other  way  to  the  defendant's  lot  than  over  the 
locus  in  quo.  If  this  was  the  situation  of  the 
lot  at  the  time  of  the  conveyance  to  Smith, and 
has  thus  continued  ever  since,  a  right  of  way  j 
followed  as  an  incident  to  the  grant.  1  Wnis.  j 
51O*1  Saund.,  323,  *n.  6,  to  the  case  of  Pom- 
yd  v.  Ricrofl;  8  T.  R..  56;  4  Maule  &  S.,  393; 
Cro.  Jac.,  170;  Siderf.,  39;  5  Taunt.,  311; 
Woolrych,  Ways,  20,  22,  291.  This  way  should 
be  a  convenient  one  over  the  adjoining  close 
of  the  grantor,  due  regard  being  had  to  the  in- 
terest of  both  parties.  Woolrych,  23.  and  cases 
cited.  Subject  to  this  rule  it  would  seem  rea- 
sonable that  the  grantor  should  be  allowed  to 
assign  such  way  as  he  could  best  spare.  Id.,  2 
Roll.  Abr.,  60.  If  he  decline  or  omit,  the 
grantee  must  select  for  himself,  and  the  court 
would  no  doubt  extend  a  liberal  indulgence  to 
the  exercise  of  his  discretion.  Nothing  short 
of  evident  abuse  ought  to  invalidate  the  one 
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thus  designated  and  used,  as  the  grantor  or 
those  under  him  would  be  in  fault  for  not  as- 
signing a  way  themselves.  But  under  this 
right,  the  party  cannot  set  up  a  claim  to  the 
use  of  several  ways  over  the  adjoining  close;  it 
cannot  be  carried  beyond  the  necessity.  This 
was  strongly  exemplified  in  the  case  of  Holmes 
v.  Goring,  2  Bing.,  76,  where  it  was  decided 
that  a  way  of  necessity  became  extinguished 
because  the  party  could  conveniently  reach  his 
lot  by  means  of  a  close  of  his  own.  subsequent- 
ly purchased. 

In  respect  to  a  public  way,  if  there  be  an  ob- 
struction so  as  to  make  the  ordinary  track  dan- 
gerous, the  traveler  may  go  extra  viam  passing 
as  near  to  the  original  way  as  possible.  Henn's 
case,  Sir  Wm. Jones,  297;  3  Salk., 182;  2  Show., 
28.  This  rule,  generally,  is  not  applicable  to 
a  private  way  which  becomes  founderous  or 
impassable,  Doug.,  745;  4  Maule  &  S.,  387;  as 
where  a  specific  way  is  prescribed  for,  no  im- 
plication of  a  right  arises  to  go  to  the  right  or 
left;  or  in  the  language  of  Ld.  Ellenborough, 
"  to  break  out  of  it  at  random  over  the  whole 
surface  of  the  close."  Highways  are  for  the 
public  service,  and  if  the  usual  track  be  im- 
passable, the  general  good  requires  that  there 
should  be  an  outlet,  so  that  the  people  may  at 
all  times  have  a  passage.  The  better  opinion, 
however,  seems  to  be,  that  in  the  case  of  a  pri- 
vate way  of  necessity,  a  passage  extra  mam  may 
be  justified  where  the  usual  track  is  obstructed. 
Woolrych,  51;  Doug.,  749.  There  is  a  distinc- 
tion between  a  private  way  by  grant  and  one 
of  necessity,  resting  upon  the  *ground  [*5 1 1 
that  the  one  is  the  grant  of  a  specific  track 
over  the  close,  while  the  other  is  a  general 
right  to  a  way  over  it;  the  one  an  express  spe- 
cific grant,  the  other  a  more  general  implied 
one.  If  the  outlet  in  case  of  obstruction  exist 
at  all  in  the  case  of  a  way  of  necessity,  it  is 
clear  that  it  does  not  where  it  could  be  avoided 
by  reasonable  repairs;  and  this  duty  devolves 
upon  the  defendant.  Doug.,  749.  The  bur- 
den falls  upon  the  party  enjoying  the  benefit. 

The  proof  fell  altogether  short  of  establish- 
ing a  way  by  prescription,  for  although  there 
is  some  evidence  of  a  user  for  20  years,  it  is 
not  confined  to  any  particular  or  specific  track. 
The  right  proved,  if  it  amount  to  anything  in 
this  respect,  is  a  right  to  several  cross  roads 
over  the  greater  part  of  the  80  acre  lot,  for 
the  proof  of  user  applies  about  equally  to  all 
of  them.  I  have  found  no  authority  for  a  right 
of  way  by  prescription  to  travel  at  random 
over  another's  close,  nor  that  such  user  is  evi- 
dence of  a  prescriptive  right  of  way  over  any 
particular  part  of  it;  on  the  contrary,  it  rather 
negatives  such  a  conclusion.  Indeed,  after  the 
judge  required  the  defendant  to  make  his  elec- 
tion and  confine  his  defense  to  one  of  the 
tracks  used  as  a  way,  I  do  not  perceive  how 
the  jury  could  have  arrived  at  the  conclusion 
that  no  trespass  was  committed  upon  the 
plaintiff.  The  defendant  elected  the  way 
through  the  ridge  lot,  which  may  be  called  the 
middle  route,  and  by  so  doing  would  seem  to 
have  left  confessedly  undefended  the  travel 
over  all  the  others. 

If  right  in  the  foregoing  view  of  this  case,  a 
new  trial  must  be  granted,  because:  1.  As- 
suming that  a  right  of  way  of  necessity  exists 
the  defendant  did  not  confine  himself  to  it  in 
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passing  and  repassing  to  and  from  his  lot;  and 
"2.  There  was  no  right  by  prescription  estab- 
lished  to  justify  the  several  ways  over  the  80- 
acre  lot  proved  to  have  been  used. 

New  trial  granted;  costs  to  abide  the  event. 

Trespass— Damages.  Cited  in— 4  Denio,  425 ;  34  N. 
Y.,  365 :  38  N.  Y..  384 :  74  N.  Y.,  245 : 4  Abb.  App.Dec., 
249 ;  1  Trans.  App.,  347  :  25  Hun.  438 :  1  Barb.,  177 ;  36 
Barb.,  613  :  50  Barb.,  615 :  7  W.  Dig..  327  :  130  Mass., 
101 ;  54  Wis.,  634 :  70  111.,  435 ;  44  Am.  Dec.,  422  (1  Finn., 
584). 

Way  of  necessity.    Denied— 7  Barb.,  311. 

Cited  in— 51  N.  Y.,  570 ;  62  N.  Y.,  531 :  4  Keyes,  163 : 
7  Barb.,  89,  310;  24  Barb.,  49,  140;  35  How.  Pr.,  146 ;  4 
Abb.  Pr..  243;  4 Daly,  67 ;  30  Mich.,  211. 
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•SEYMOUR 

v. 
LEWIS  &  WHITNEY. 


Collateral  Securities  for  Bond  and  Mortgage — 
Agreement — A&ignment  of  Principal  Securi- 
ties— Remedy. 

Where  a  creditor  receives  collateral  security  fora 
bond  and  mortgage,  and  agrees  to  indorse  the 
amount  when  paid  on  the  bond  and  mortgage,  and 
then  assigns  the  principal  securities,  the  debtor  on 
subsequently  paying  the  collateral  security  to  a 
third  person  to  whom  it  has  been  passed,  cannot, 
under  the  common  money  counts  in  an  action  of  os- 
.</(;/!  (•••"''.  recover  back  the  money  from  the  original 
creditor ;  bis  remedy  is  to  require  the  assignee  who 
took  the  assignment  subject  to  its  equities,  to  allow 
the  payment. 

Citation— 9  Johns.,  244. 

THIS  was  an  action  of  assumpnt,  tried  at  the 
Broome  Circuit  in  Mar.,  1886.  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  suit  was  brought  to  recover  a  sum  of 
money  paid  by  the  plaintiff,  which  he  claimed 
that  the  defendants  were  bound  to  refund  to 
him.  The  plaintiff  was  indebted  to  the  defend- 
ants in  a  bond  and  mortgage,  bearing  date 
Mar.  11,  1834,  in  the  sum  of  $1,200,  half  of 
which  was  to  be  paid  June  1,  1835,  and  the 
residue  in  one  year  thereafter,  with  interest  an- 
nually. Mar.  1,  1835,  the  plaintiff  made  his 
note  for  $684.  being  the  amount  of  the  first  in- 
stallment of  principal  of  the  bond  and  mort- 
gage and  one  year's  interest  of  the  whole  sum, 
which,  when  paid,  the  defendants  agreed  to 
indorse.  The  note  was  made  payable  to  the 
order  of  one  James  McKinney.  who  negotiated 
it.  and  the  plaintiff,  Jan.  27,  1836,  paid  the 
amount  to  the  holders  thereof.  Previous  to 
this  payment,  to  wit:  Apr.  6,  1835.  Whitney, 
one  of  the  defendants,  assigned  the  plaintiff's 
bond  and  mortgage  to  one  Hill,  who  two  days 
thereafter  assigned  the  same  securities  to  the 
Sea  Ins.  Co.  That  Co.  called  on  the  plaintiff 
for  payment,  and  June  1.  1835.  he  paid  to  the 
Co.  $i02.91.  in  full  of  interest  or  the  bond 
and  mortgage  up  to  the  day  last  mentioned. 
On  this  state  of  facts  the  plaintiff  re-quired  the 
defendants  to  refund  to  him  the  $684,  with 
the  interest  thereof,  or  to  procure  the  amount 
to  be  indorsed  on  his  bond  and  mortgage,  and 
on  their  refusal  he  brought  this  suit  Jan.  29. 
1888.  The  jury,  under  the  direction  of  the 
K  13*1  judge,  *found  a  verdict  for  the  plaint 
iff.  The  defendants  ask  for  a  new  trial. 


Mr.  J.  A.  Collier,  for  defendants. 
Mr.  D.  S.  Dickinson,  for  plaintiff. 

By  the  Court,  Bronson,  J.  It  was  not  de- 
nied on  the  argument,  nor  could  it  be.  that 
both  Hill  and  the  Sea  Ins.  Co.  took  the  bond 
and  mortgage  subject  to  all  the  equities  exist 
ing  between  the  original  parties.  When  the 
plaintiff's  note,  which  had  already  been  nego- 
tiated, was  afterwards  paid,  it  was  in  law  a 
satisfaction  of  so  much  of  the  mortgage  debt; 
and  the  plaintiff  had  the  right  to  insist  that  the 
payment  should  be  allowed,  whoever  might 
hold  the  securities.  How  is  it  possible  then  that 
this  action  can  be  maintained  ?  It  is  said  that 
the  defendants  made  a  contract  to  apply  the 
amount  on  the  bond  and  mortgage,  which  has 
been  broken.  The  plaintiff  has  not  counted 
upon  such  a  contract.  But,  in  truth,  this  was 
nothing  more  than  a  receipt  for  so  much  money 
to  be  indorsed  when  the  note  should  be  paid. 
The  mortgage  is  yet  outstanding,  so  far  as  ap- 
pears, and  the  plaintiff  must  insist  on  this  pay- 
ment as  against  the  holders.  But  should  he 
neglect  to  do  so,  he  could  not  call  on  the  de- 
fendants to  refund  the  money.  Loomis  v.  Pul- 
ver,  9  Johns.,  244. 

The  plaintiff  complains  that  instead  of  in 
dorsing  the  amount  on  the  bond  and  mortgage, 
the  defendants  have  made  it  necessary  for  him 
to  defend  a  suit  in  equity.  We  cannot  presume 
that  the  Ins.  Co.  will  refuse  to  allow  a  pay 
ment  which  they  cannot  resist  ;  but  should 
they  do  so,  and  should  the  plaintiff  be  put  to 
trouble  or  expense  in  defending  his  legal  rights, 
that  will  not  authorize  him  to  recover  back 
money  paid  in  part  satisfaction  of  a  debt.  If 
the  mortgage  had  not  been  assigned,  the  de- 
fendants might  put  the  plaintiff  to  the  incon- 
venience of  proving  the  payment  ;  but  that 
would  not  entitle  him  to  recover  back  the 
money. 

It  is  said  that  the  defendants,  having  re- 
ceived the  whole  amount  of  the  mortgage 
money  on  making  the  assignment,  now  hold 
*the  amount  paid  by  the  plaintiff  with- [*<">  14 
out  any  title  to  it  ;  and  that  it  Iwlongs  to  the 
plaintiff.  It  may  be  true  that  the  defendants 
have  $684  in  their  hands  which  does  not  be- 
long to  them  ;  but  it  cannot  be  maintained  that 
it  belongs  to  the  plaintiff.  He  paid  it  in  satis 
faction  of  a  debt.  The  money  belongs  to  the 
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isignee  of  the  mortgage.  He  is  the  person  who 
M  been  wronged  ;  and  to  him  the  defendants, 
or  Whitnev  who  made  the  assignment,  are  an- 
swerable. If  subjected  to  this  action  they  might 
be  charged  with  a  double  burden. 


New  trial  granted. 


|    :ei  llnrb.,  1.10. 
ClU-d  in  -SJ  Wend..  «70. 


BANGER  r.  EASTWOOD. 

f*urfhate  of  Chattel  Mortgagtd  /Vr»/vr<v — Hight* 
of. 

A  purchaser  of  pornonal  property  with  notice  of 
the  existence  of  a  mortgage  covering  It,  cannot 
iiviill  himself  of  the  TIK-IX  that  the  mortgage  WH« 
unaccotnpanh-d  by  a  delivery  of  the  ponMiwion  nn<l 
that  it  had  not  been  fll«-d  in  the  town  clerk's  office. 
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SUPREME  COURT,  STATE  OK  NEW  YORK. 


Citations- Stat.  Sens..  1833,  p.  402;  2  R.  8.,  136.  sec. 
5; 75  Johns.,  «5:  1  Madd.  Ch!,  328;  2  Johns.  Ch.,  182; 
15  Wend.,  588;  17  Wend..  25;  8  Cow..  264. 

TERROR  from  the  Onondaga  C.  P.  Eastwood 
JJ  sued  Sanger  in  trover  for  a  horse,  and 
claimed  to  recover  under  a  mortgage  of  the 
horse  executed  to  him  by  one  James  Foran, 
June  28,  1834,  conditioned  for  the  payment  of 
$80  according  to  the  terms  of  a  promissory 
note  made  by  Foran  to  the  plaintiff.  The  de- 
fendant bought  the  horse  of  Foran  with  notice 
of  the  existence  of  the  plaintiff's  mortgage,  the 
horse  at  the  time  of  the  purchase  being  in  the 
possession  of  Foran.  The  plaintiff  demanded 
him  from  the  defendant  Aug.  15, 1835,  and  two 
days  thereafter  commenced  this  suit.  It  ap- 
peared that  the  mortgage  had  not  been  filed  in 
the  town  clerk's  office  where  the  mortgagor  re- 
sided, nor  had  any  statement  of  the  interest  of 
the  mortgagee  been  filed.  The  defendant 
moved  for  a  nonsuit  on  the  grounds  :  1.  That 
the  mortgage  had  not  been  filed  ;  and  2.  That 
no  change  of  possession  had  accompanied  the 
mortgage.  The  motion  was  denied,  and  the 
jury  under  the  charge  of  the  court  found  a 
verdict  for  the  plaintiff.  The  defendant  having 
tendered  a  bill  of  exceptions,  sued  out  a  writ 
of  error. 

515*]      *Mr.  J.  A.  Spencer,  for  plaintiff 
in  error. 
Mr.  A.  Taber,  for  defendant  in  error. 

By  ihe  Court,  Nelson,  Ch.  J.  This  was  an 
action  of  trover  by  the  plaintiff  below  for  the 
value  of  a  horse  ;  he  was  a  mortgagee,  and  the 
defendant  a  subsequent  purchaser  for  value, 
but  with  notice.  The  horse  continued  in  the 
possession  of  the  mortgagor  until  the  sale.  On 
thetrial  the  defendant  contended  :  1.  That  the 
mortgage  was  void  as  against  him,  he  being  a 
subsequent  purchaser  ;  and  2.  On  the  ground 
that  it  had  not  been  filed  under  the  Act  of 
1833.  Stat.  sess.,  1833,  p.  402.  The  court 
charged  that  the  defendant  was  not  a  bonafide 
purchaser  if  he  had  notice  and,  therefore,  did 
not  come  within  the  protection  of  the  above 
Act  or  of  the  2  R.  S.,  136,  sec.  5. 

The  omission  to  tile,  or  the  continued  posses- 
sion in  the  mortgagor,  according  to  the  terms 
of  these  statutes,  makes  the  security  void  per 
se,  but  it  is  so  only  as  against  judgment  cred- 
itors and  subsequent  purchasers  in  good  faith. 
A  purchaser  with  notice  cannot  claim  to  be  a 
purchaser  in  good  faith  within  these  Acts. 
Clear  notice  of  a  prior  claim  is  considered,  per 
se,  evidence  of  mala  fides.  15  Johns.,  568  ;  1 
Madd.  Ch.,  328  ;  2  Johns.  Ch.,  182  ;  15  Wend., 
588  ;  17  Id.,  25  ;  8  Cow.,  264.  It  is  his  own 
folly  to  purchase  in  such  a  case. 

There  was  no  offer  on  the  part  of  the  de- 
fendant to  prove  actual  fraud  between  the 
mortgagor  and  mortgagee ;  that  might  have 
protected  him,  for  then,  though  chargeable 
with  notice  of  a  prior  claim,  he  might  have 
urged  that  he  knew  at  the  same  time  that  it 
was  fraudulent.  But  then  it  must  be  a  fraud 
that  the  purchaser  may  take  advantage  of  him- 
self. It  might  have  been  intended  to  defraud 
creditors,  but  that  is  a  question  solely  between 
the  creditors  and  the  mortgagee.  Proof  of  such 
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a  fact,   as  observed  by  Mr.   Roberts,   ought 
rather  to  prejudice  than  advance  the  claims  of 
a  purchaser.     Rob.,  Frauds,  59. 
Judgment  affirmed. 

Explained— Hoffm.,  459. 

Cited  in— 13  N.  Y.,  561 ;  40  N.  Y.,  103 ;  1  Lans.,  124  ; 
21  Barb..  203 :  4  Duer,  111 ;  4  Leg:.  Obs.,  103. 


*HAWLEY  v.  FOOTE.      [*516 

Pleading — Demurrer  to  Plea* — Accord  and  Sat- 
isfaction. 

A  plea  that  the  plaintiff  accepted  an  order  of  the 
defendant  on  a  third  person  for  a  given  sum  in  sat- 
isfaction of  the  promises,  is  no  bar  to  an  action  for 
the  original  cause  of  indebtedness;  nor  is  a  plea, 
good  as  an  accord  and  satisfaction  that  the  plaintiff 
agreed  to  accept  the  note  of  a  third  person,  which 
on  being-  tendered  to  him  he  refused  to  accept. 

Citations— Com.  Dig.  Accord.  B.  1,  2,  4 :  15  Johns... 
247 ;  8  Cow..  77 ;  3  Wend.,  66  ;  6  Wend..  390  ;  3  Johns. 
Cas.,  243 ;  16  Johns.,  86. 

TiEMURRER  to  pleas.  The  plaintiff  declared 
U  in  assumpsit.  In  his  first  count  he  stated 
that  the  defendant  being  indebted  to  him  in  the 
sum  of  $1,000,  gave  him  an  order  upon  one 
Orris  Hall,  requesting  Hall  to  let  him  (the 
plaintiff)  have  his  note  for  $531.92 ;  that  he 
presented  the  order  to  Hall  and  demanded  the 
note,  which  Hall  refused  to  give,  of  which  the 
defendant  had  notice.  The  other  counts  were 
for  goods  sold,  money  lent,  etc.  The  defendant 
pleaded  :  1 .  Non  aswmpsit ;  2.  To  the  whole 
declaration  that  the  parties  accounted  together 
and  a  balance  of  $531.92  was  found  due  to  the 
plaintiff  ;  that  it  was  agreed  between  them 
that  the  defendant  should  make  a  draft  or 
order  on  Orris  Hall  for  the  note  of  Hall  to  the 
above  amount,  and  in  consideration  that  Hall 
would  and  did  agree  to  accept  the  order  and 
give  his  note,  the  plaintiff  agreed  to  receive  the 
order  in  full  satisfaction  and  discharge  of  the 
promises,  etc. ;  that  in  pursuance  of  such  agree- 
ment the  defendant  made  the  order  which  the 
plaintiff  accepted  in  satisfaction,  and  three 
days  thereafter  presented  it  to  Hall,  who  made 
his  note  for  the  required  sum  payable  in  six 
months,  and  tendered  the  same  to  the  plaintiff; 
and  that  Hall  has  ever  since  been  ready  to  de- 
liver the  note  to  the  plaintiff,  whenever  he  will 
accept  the  same  in  satisfaction.  The  defendant 
also  put  in  a  third  plea,  which  is  like  the 
second,  except  that  it  alleges  that  the  plaintiff 
agreed  to  accept  the  note  of  Hall,  instead  of  the 
order  of  the  defendant  on  Hall  for  the  note,  in 
satisfaction  of  the  promise,  etc.;  that  Hall 
made  and  tendered  the  note  to  the  plaintiff, 
and  has  always  been  ready  to  deliver  the  same, 
but  that  the  plaintiff  still  holds  the  order  and 
refuses  to  receive  the  note.  To  the  two  special 
pleas  the  plaintiff  demurred  *and  as-  [*5 1  7 
signed  as  cause  of  demurrer  that  they  respect- 
ively amount  to  the  general  issue. 

Mr.  A.  Taber,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Bronson,  J.  The  second  and 
third  pleas,  so  far  as  they  relate  to  the  first 
count,  amount  only  to  the  general  issue.  But 
they  are  pleaded  to  the  whole  declaration,  and 
that  may  obviate  the  objection. 
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The  pleas  are  bad  in  substance.  The  second 
plea  amounts  to  this  :  the  parties  accounted, 
and  the  defendant  was  found  indebted  in  the 
sum  of  $531.92.  To  pay  this  sum,  he  gave  the 
plaintiff  an  order  or  request  on  Hall  to  give,  his 
note  to  the  plaintiff  for  that  amount,  which 
Hall  agreed  to  accept ;  and  that  the  plaintiff 
then  and  there  accepted  the  order  in  full  satis- 
faction and  discharge  of  the  several  promises 
mentioned  in  the  declaration.  What  is  added 
in  the  plea  about  presenting  the  order,  and  a 
tender  of  the  note  by  Hall, is  of  no  importance. 
The  plea  is  that  the  plaintiff  accepted  the  order 
in  satisfaction.  It  clearly  was  no  satisfaction. 
Com.  Dig.  Accord,  B,  1,  2.  If  the  defendant 
had  given  his  negotiable  note  for  the  amount, 
it  would  not  have  extinguished  the  original 
cause  of  action.  Burdickv.  Green,  15  Johns., 
247;  Hughes  v.  Wheeler,  8  Cow..  77.  But  if  the 
defendant  had  delivered,  and  the  plaintiff  had 
accepted  the  note  of  a  third  person  in  satisfac- 
tion, although  for  a  less  amount  than  the  debt, 
it  would  have  been  a  bar.  Booth  v.  Smith,  3 
Wend.,  66. 

The  third  plea  amounts, in  substance, to  this: 
the  plaintiff  agreed  to  accept  the  note  of  Hall 
in  satisfaction  of  the  promises  ;  Hall  tendered 
the  note,  and  the  plaintiff  refused  to  receive  it. 
There  has  been  no  satisfaction;  the  accord  has 
not  been  executed, and  the  action  is  not  barred. 
Kiumell  v.  Lytle,  6  Wend.,  390  ;  Com.  Dig.,  B, 
4.  It  has  been  said  that  a  different  rule  was 
laid  down  in  Coit  v.  Houston,  3  Johns.  Cas.. 
243;  but  the  remark  is  not  well  founded.  The 
question  there  was  one  of  evidence — not  of 
pleading.  Thompson,  «/.,  said, there  were  "cir- 
5 1 8*]  cumstances  from  which  *the  jury  might 
infer  an  actual  acceptance  at  the  place  where 
the  coal  lay,  and  that  they  were  there  at  the 
risk  of  the  plaintiffs."  And  Kent,  J.,  said, 
there  were  facts  from  which  the  jury  might 
infer  an  acceptance  on  the  part  of  the  plaintiffs, 
and  that  they  were  concluded  by  their  decla- 
rations from  denying  an  acceptance.  Andernon 
v.  Highland  Turnpike, Co.  16  Johns., 86, was  also 
on  a  question  of  evidence.  The  court  held  that 
the  accord  was  executed — that  the  acceptance 
of  the  stock  by  the  plaintiff's  agent  was  equiv- 
alent to  an  acceptance  by  the  party  himself. 
In  the  case  at  bar,  the  defendant's  plea, if  true, 
proves  that  the  plaintiff  made  an  agreement 
and  broke  it — he  agreed  to  receive  the  note; 
but  afterwards  refused.  That  is  no  satisfac- 
tion of  the  defendant's  debt. 

Judgment  for  the  plaintiff. 

Dlirtlnjrulshed-Edm.,  800:4  Lo*.  Olw..  71. 

Cited  in  -1  Hill.  518;  13  X.  Y..  563:  4*  X.  V..  231;  75 
N.  Y..  577;  0  Hun.  58  (31  Am.  K<-p..  4H3):  16  llurb..  588: 
37  Barb..  483:  W  Barb..  151;  10  How.  l»r.  530:  23  How. 
Pr..  107:  40  How.  Pr.,«5;  9  Bos..3W.  8  W.  !>!*..  216;  36 
Cal.,  301;  50  111..  101:  18  Am.  Rep.,  200  (64  Me..  563). 
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Conveyance  of  Land  with  Agreement  for  Recon- 
veyance at  Election  of  Grantor,  not  Evidence 
of  Intention  that  Deed  should  be  a  Mortgage — 
Admissibility  of  Parol  Evidence. 

The  mere  fact  of  a  conveyance  of  land,  and  an 
agreement  for  a  reconveyance  at  a  future  day  at 
an  advanced  price,  at  the  election  of  the  jmmtor 
affords  no  evidence  of  an  intention  that  the  deed 
should  be  considered  as  a  niort#axe. 

Had  it  appeared  that  the  deed  was  Riven  for  a  pre- 
existing debt,  or  on  a  loan  of  money,  or  had  the 
Kran  tor  entered  Into  an  obligation  to  repay  the  con- 
sideration money  expressed  in  the  deed,  then  the 
Question  whether  the  transaction  should  not  be 
deemed  a  mortg-ajre  would  have  arisen. 

But  even  then,  whether  parol  evidence  to  show 
that  an  absolute  deed  was  intended  as  a  mortgugv 
can  be  received  in  a  court  of  law,  quaere. 

Citations— 14  Wend.,  63;  1  Ves.,  402:  2  Edw  V  C 
138;  2  Ball  &  B  .  274;  7  Wend..  248;  1  R.  8..  738,  sec.'iss! 
4  Johns.  Ch.,  167;  2  Sch.  &  L.,  393:  1  Vern.,  268;  Via 
Abr.  MortR.,  U,  pi..  8:  7  Cr.,  218 ;  4  Kent,  Com.,  144  ; 
Suff.  Vend.,  223;  1  Powell  Mortgr.,  130,  n.  R,  138,  n  T- 
2  Vern..  84: 1  Eg.  Cas.  Abr.  113.  pi.  15;  3  Wend.,  808.8 
Yergr..525;13Wend..485. 

THIS  was  an  action  of  ejectment  for  the  re- 
covery of  a  house  and  lot,  tried  at  the  Al- 
bany Circuit  in  Oct.,  1836,  before  the  Hon. 
James  Vanderpoel,  then  one  of  the   Circuit 
Judges. 

The  plaintiffs  read  in  evidence  a  deed  from 
i  Samuel  Payn  to  Edward  C.  Delavan,  convey- 
|  ing  the  premises  in  question,  bearing  date  July 
i  11,  1831,  purporting  to  have  been  executed  for 
i  the  consideration  of  $7,000  ;  and  a  deed  from 
Delavan  to  the  plaintiffs,  bearing  date  May  20, 
j  1835.     The  defendants  admitted  themselves  to 
be  the  heirs  at  law,  of  Samuel  Payn,  who  was 
deceased,  and  that  they  were  in  possession  of 
,  *the  premises ;  and  produced  in  evi-  f*511> 
i  dence  on  their  part  an  instrument  in  writing. 
,  executed  by  Delava,n  and  Samuel  Payn,  bear- 
ing date  July  12,1831,  but  which  was  executed 
in  fact  on  the  preceding  day.  whereby  Delavan 
demised  the  premises  to  Samuel  Payn  until 
May  1,1832,  at  a  rent  equal  to  $500  per  annum; 
Payn  to  keep  the  premises  in  repair,  to  pay  all 
,  taxes  and  assessments,  to  procure  an  insurance 
upon  the  house  to  the  amount  of  $2.500.and  to 
assign  the  policy  to  Delavan,  and  to  surrender 
the  premises  at  the  expiration  of  the  term.  Then 
followed  a  clause  in  these  words  :  "  Provided 
always.that  in  case  the  said  Samuel  Payn  shall, 
on  the  first  day  of   May  next,  elect  to  pay  the 
said  Edward  C.  Delavan  $8,000,  then  the  said 
Edward  C.  Delavan  covenants  and  agrees  to 
convey  by  warranty  deed  the  said  before  de- 
scribed premises  to  the  said  Samuel  Payn,  lii- 
heirsami  assigns."  The  plaintiff  sadmittcd  thai 
at  the  time  of  their  purchase  they  had  notice 
of  the  above  instrument, ami  that  I':i\  n  claimed 
i  the  conveyance  to  Delavan  to  be  a  mortgage. 


Mortgage  —  Parol  evidence  admimitiU  to 
a  ciinrfifinct.  <ili*nlnir  nn  it*  face  unit  in- 
truded at  a  mttrtgdor.  For  a  full  dlacusuluii.  s«o 
Koach  v.  Cosine,  9  Wend., 227,  note;  Clark  v.  Henry. 
2  Cow.,884.  note;  Lane  v.  Shears.  1  Wend..  433,  mttet 
cited  on  general  principle. 

ilnrtyagu  and  cnnditinnal  MUf—Dintinctiim  tte- 
i  MM, 

In  connection  with  the  above  CMC  of  Glover  v. 
Pnyn.  see  Holmes  v.  Grant.  M  Paijre.  243 :  Ilaker  v. 
Thrasher,  4  Den..  4U8 ;  Griuistone  v.  Carter. 

WKND.  19. 


421 :  Hill  v.  (Intnl.  4rt  N.  Y..  4M:  SHXtnn  v.  Hitch- 
cock. 47  Hurl...  23i;  Quirk  v.  Rodman.  5  Dut-r.  2KI; 
Horn  v.  K<-trlru>.  42  How.  1'r..  13* ;  Peterson  v. 
Clark.  15  Johns..  915;  W|n»r  v.  COO|HT.  37  Vt..  1«2 : 
llnim*  v.  Tin >tn|»!« >n.  70  PH.  St..  V»:  Wi-nt  v.  Hen- 
drlx.  28  Ala..  SSSJ;  Klee  v.  Ktae.  4  Pick..  840 ;  llooiw 
v.  lialley.  28  Miiw..  328:  Slowi-y  v.  Mc.Murniv.27  Mo.. 
113:  Watktittv.  Oratory, «  niiu-kf.,  113:  Williams  v. 
Owen.  5  Mylne  *  <  ..  3ft»:  Perry  v.  Meddoworoft.  4 
Ifc-av..  197:  2  Wafhb.  Km  I  Prop.,  5rt  <W,  and  author- 
ities cited. 
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The  judge  ruled  that  the  deed  from  Payn  and 
the  instrument  executed  by  Delavanand  Payn, 
taken  together,  amounted  in  law  to  a  mort- . 
gage;  and  as  a  mortgage  previous  to  foreclosure  j 
was  not  such  a  title  as  enabled  the  mortgagee 
or  his  assignee  to  maintain  an  action  of  eject- 
ment against  the  mortgagor  or  his  heirs,  the 
plaintiffs  were  not  entitled  to  recover  ;  and  he 
so  instructed  the  jury,  who  found  a  verdict  for 
the  defendants.  The  plaintiffs  ask  for  a  new 
trial. 

Messrs.  A.  Taber  and  M.  T.  Reynolds, 
for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Bronson,  J.  Courts  of  equity, 
proceeding  on  the  ground  of  fraud  or  mistake, 
admit  parol  evidence  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage;  and  it  is  said 
that  the  same  rule  prevails  .at  law.  Walton  v. 
Cronly,  14  Wend.,  63.  But  it  is  unnecessary  to 
anticipate  a  question  which  may  arise  on  an- 
other trial. 

5 2O*]  *The  deed  of  Payn  and  the  lease  or 
agreement  were  executed  at  the  same  time,and 
it  is  of  no  consequence  that  they  bear  date  on 
different  days.  The  judge  decided  that  the  two 
instruments  together,  amounted  in  law  to  a 
mortgage.  I  think  he  erred.  Judging  from 
the  papers  themselves, this  was  simply  a  sale  of 
land  for  a  consideration  paid  at  the  time,  with 
an  agreement  to  re-sell  at  a  future  day  at  an 
advanced  price — the  re  sale  depending  on  the 
election  of  the  original  grantor.  There  were 
no  previous  dealings  between  the  parties,  and 
no  debt  was  created  by  the  transaction.  It  is 
impossible  to  maintain,  either  upon  principle 
or  authority,  that  this  was  a  mortgage.  If  any 
thing  can  be  made  of  it  but  an  absolute  sale 
and  an  agreement  to  reconvey  at  the  option  of 
the  vendor,  it  must  be  by  proving  facts  which 
cannot  be  gathered  from  the  face  of  the  papers. 
Had  it  appeared  that  the  deed  was  given  to  se- 
cure a  pre-existing  debt,  or  on  a  loan  of  money 
— that  the  consideration  paid  for  the  land  was 
greatly  below  its  real  value,  or  that  Payn  was 
under  obligation  to  repay  the  purchase  money, 
there  would  have  been  a  question, either  at  law 
or  in  equity.which  does  not  now  arise.  On  the 
facts  disclosed  by  the  bill  of  exceptions  we  can 
neither  say  that  this  was  a  mortgage,  nor  that 
the  transaction  was  subject  to  any  objection 
whatever.  Delavan  purchased  and  paid  $7,000 
for  the  property,  agreeing  at  the  same  time  to 
reconvey  at  a  future  period,  on  being  paid 
$8,000.  Payn.  without  contracting  any  obliga- 
•tion  on  his  part,  was  en  titled  to  any  advance  in 
value  beyond  $1,000  ;  and  Delavan,  while  he 
might  profit  to  that  extent, might  also  be  a  loser 
to  a  greater  amount  by  a  depreciation  in  the 
value  of  the  property. 

Defeasible  purchases  are  narrowly  watched, 
and  courts  of  equity  always  lean  strongly  in 
favor  of  the  right  of  redemption.  Longuel  v. 
Scawen,  1  Ves.,  Sr.,  402.  Still  it  is  well  settled 
that  an  agreement  to  re-convey,  either  with  or 
without  an  advance  in  price,  will  not  turn  an 
absolute  conveyance  into  a  mortgage.  In  Rob- 
inson v.  Oropsey,  2  Edw.,  138,  there  had  been 
previous  dealings  between  the  parties,  but  the 
debt  was  extinguished  at  the  time  of  the  con- 

6!>2 


1838 


veyance;  and  the  Vice- Chancellor  held  that  an 
absolute  *deed  with  a  separate  acree  [*521 
ment  for  the  right  to  redeem  within  a  year 
was  not  a  mortgage,  but  a  sale  on  condition. 
This  decision  has,  I  learn,  been  affirmed  on 
appeal  to  the  Chancellor.  In  Goodman  v. 
Grierson,  2  Ball  &  B.,  274,  Goodman  was  seised 
of  land  subject  to  a  charge  of  £1,000  to  the 
wife  of  Higgins.  He  conveyed  to  trustees  for 
Higgins  and  wife,  reciting  that  they  had  agreed 
to  accept  the  land  in  lieu  and  satisfaction  of 
the  £1,000,  and  that  he  had  agreed  to  convey 
for  that  purpose.  The  deed  then  contained  a 
covenant  that  if  Goodman  paid  the  £1,000 
within  10  years,  the  trustees  should  reconvey. 
On  a  tender  of  the  money  after  the  10  years 
had  elapsed,  and  a  bill  to  redeem,  it  was  held 
that  this  was  not  a  mortgage,  but  a  conditional 
sale.  The  Chancellor  said  :  "  The  fair  crite- 
rion by  which  the  court  is  to  decide  whether 
the  deed  be  a  mortgage  or  not,  I  apprehend  to 
be  this :  are  the  remedies  mutual  and  recipro- 
cal ?  Has  the  defendant  all  the  remedies  a 
mortgagee  is  entitled  to  1"  He  thought  it  ma- 
terial that  the  grantees  in  the  deed  had  no  rem- 
edy for  the  balance,  in  case  the  property  on  a 
foreclosure  should  not  bring  enough  to  pay 
the  debt.  The  case  of  Palmer  v.  Gurnsey,  7 
Wend.,  248,  does  not  lay  down  a  different  rule. 
There  the  conveyance  was  made  to  secure  a 
debt,  and  there  was  an  express  agreement  that 
the  grantor  should  have  the  overplus  money 
on  a  sale  of  the  property.  Although  the  note 
was  given  up,  it  was  held  that  the  debt  still 
remained,  which  the  plaintiff,  on  failure  of 
the  mortgage  security,  was  allowed  to  recover. 
There  may,  no  doubt,  be  a  mortgage  without 
any  personal  liability  on  the  part  of  the  mort- 
gagor, if  the  parties  choose  to  contract  in  that 
form.  1  R.  S.,  738,  sec.  139.  And  so  where 
there  is  a  loan,  and  fraud  on  the  part  of  the 
lender  in  relation  to  the  form  of  the  security, 
a  court  of  equity  will  permit  the  grantor  to  re- 
deem,' although  the  conveyance  is  absolute. 
Strong  v.  Stewart,  4  Johns.  Ch.,  167.  But 
where  there  is  no  debt  and  no  loan,  it  is  im- 
possible to  say  that  an  agreement  to  re-sell  will 
change  an  absolute  conveyance  into  a  mort- 
gage. Verner  v.  Wimtanky,  2  Sch.  &  L.,  393: 
Barrett  v.  Sabine,  1  Vern.,  268;  Endsworlh  v. 
Griffith,  Vin.  Abr.,  Mortg.,  U,  pi.  8;  Conway 
v.  Alexander,  7Cr.,  218;  *4  Kent,  Com.,[*522 
144,  2d  ed.;  Sugd.  Vend.,  223,  5th  Lond.  ed.; 
1  Pow.  Mortg.,  130.  n.  R;  Id.,  138,  n.  T.  The 
only  case  I  have  met  with  which  apparently 
favors  the  decision  made  at  the  circuit  is  Man- 
love  v.  Bale,  2  Vern.,  84,  and  1  Eq.  Cas.  Abr.. 
113,  pi.  15.  I  have  no  doubt  that  the  facts  of 
this  case  are  imperfectly  stated  ;  and  as  noth- 
ing but  the  decree  is  given,  it  is  impossible  to 
say  on  what  ground  the  Master  of  the  Rolls 
placed  his  decision.  In  Brown  v.  Dean,  3 
Wend.,  208,  there  was  a  loan  of  money  and  a 
bond  for  repayment.  And  there  was  also,  I 
think,  a  loan  in  the  case  of  Hammond  v.  Hop- 
kins, 3  Yerg.  (Tenn.),  525.  In  Stewart  v. 
Hutchins,  13  Wend.,  485,  it  may  be  gathered 
from  the  statement  of  the  case  and  the  opinion 
of  the  court  that  Tomb  had  conveyed  lands  to 
Stewart,  which  were  chargeable  with  certain 
legacies  which  T.  was  bound  to  pay.  He  then 
conveyed  other  lands  to  S.  to  secure  him  against 
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the  charge  of  the  legacies,  and  on  condition 
that  this  conveyance  should  be  void  if  T.  paid 
off  the  legacies.  There  was  a  debt  or  duty  on 
the  part  of  the  grantor ;  the  conveyance  was 
made  as  a  security,  and  on  condition  to  be  void 
if  the  grantor  satisfied  the  charges.  That  was 
certainly  a  very  different  case  from  the  one  at 
bar.  Until  the  courts  are  prepared  to  make 
contracts  for  parties,  and  to  assume  the  guard- 
ianship of  adults  as  well  as  infants,  such  a 
transaction  as  we  have  been  considering  can- 
not be  declared  a  mortgage.  It  is  an  absolute 
WEND.  19. 


sale,  with  an  agreement  for  a  reconveyance ; 
and  the  vendor  must  comply  strictly  with  the 
terms  on  which  he  is  allowed  to  repossess  him- 
self of  the  title,  or  his  right  will  be  at  an  end. 

The  view  already  taken  renders  it  unneces- 
sary to  examine  the  other  questions  presented 
by  the  bill  of  exceptions. 

New  trial  granted. 

Cited  in-8  Paigre.  260;  1  Sandf.  Ch..  64;  2  Sandf. 
Ch.,  181 :  89  N.  Y..  591 ;  87  N.  Y.,  584 ;  2  Barb..  38 :  59 
Barb..  «62 :  62  How.  Pr.,  272 ;  2  Leif •  Obs..  341 :  3  Leg. 
Obs.,  317 ;  22  Kan.,  668;  83  Ind.,284;  34  Ain.  Dec.,  419 
(9  Ohio  St.,  28). 
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In  a  mortgage  of  goods  and  chattels,  where  the 
things  mortgaged  are  in  the  actual  possession  of  a 
third  person,  it  is  not  necessary  to  the  validity  of 
the  assignment  that  it  should  be  accompanied  by  an 
immediate  delivery  of  the  things  assigned. 

Citation— 2  R.  S.,  136,  sec.  5. 

ERROR  from  the  Otsego  C.  P.  Nash  sued 
Ely  in  a  justice's  court  in  trover  for  tak- 
ing ancf  converting  to  his  use  certain  articles 
of  personal  property  which  he  had  levied  upon 
as  a  constable,  by  virtue  of  an  attachment 
against  the  property  of  one  Godfrey  Gros- 
venor ;  which  attachment  was  sued  out  by 
Jabez  Chapman  and  Samuel  H.  Warner,  Apr. 
19,  1836,  and  the  property  levied  upon  on  the 
same  day.  The  property,  previous  to  and  at 
the  time  of  the  levy,  was  in  the  possession  of 
one  Stephen  Meeks ;  was  left  in  his  possession 
by  the  constable,  and  subsequently  taken  away 
by  the  direction  of  the  defendant.  The  de- 
fendant justified  the  taking  under  a  mortgage 
executed  to  him  by  Grosvenor,  Jan.  4,  Ib36, 
to  secure  the  payment  of  $58.66,  being  the 
principal  and  interest  of  a  note  of  hand  bear- 
524*]  ing  date  Aug.  3,  1835,  made  *by  Gros- 
venor to  the  defendant.  The  mortgage  was 
conditioned  for  the  payment  of  the  money  se- 
cured thereby,  Feb.  1,  1836.  At  the  time  of 
the  execution  of  the  mortgage  the  property 
was  in  the  possession  of  Meeks,  and  continued 
so  until  taken  by  the  defendant.  Meeks  claimed 
to  be  the  owner  of  the  property  under  a  trans- 
fer made  of  it  by  Grosvenor,  in  payment  of  a 
debt  owing  by  Grosvenor  to  him,  and  that  such 
transfer  was  anterior  to  the  execution  of  the 
mortgage  to  the  defendant.  The  justice  ren- 
dered judgment  for  the  plaintiff,  which  was 
reversed  on  certiorari  by  the  Otsego  C.  P.,  on 
the  ground  stated  by  the  court  that  the  mort- 
gage executed  by  Grosvenor  to  Ely  "  was  a 
good  and  valid  mortgage,  fair,  bona  fide,  and  | 

NOTE.— Chattel  mortgages—  Possession  retained  by 
mortgagor.  See  Beekman  v.  Bond,  ante,  p.  444,  notes 
cited. 

Possession  out  of  mortgagor  is  sufficient.  In  addi- 
tion to  the  above  case  of  Nash  v.  Ely,  see  Archer  v. 
Hubbell,  4  Barb.,  514:  Goodwin  v.  Kelly,  42  Barb., 
194 ;  Smith  v.  Post,  1  Hun,  516 ;  3  Sup.  Ct.,  647. 
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without  intent  to  defraud."  Nash  sued  out  a 
writ  of  error. 

Messrs.  S.  S.  Bowne  and  S.  Crippen,  for 
plaintiff  in  error. 

Messrs.  E.  B.  Morehouse  and  H.  Lath- 
rop,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  As  the  prop- 
erty mortgaged  was  not  left  in  the  possession 
of  the  mortgagors,  but  remained  with  a  third 
person,  to  whom  it  had  been  previously  de- 
livered, until  seized  under  the  attachment,  the 
case  did  not  fall  within  the  Statute  2  R.  S., 
136,  sec.  5,  and  nothing  short  of  actual  fraud 
could  invalidate  it.  Meeks,  in  whose  posses- 
sion it  was,  claimed  as  purchaser  from  Gros- 
venor, and,  upon  the  proofs,  he  undoubtedly 
could  have  held  it  as  respected  him.  Whether 
he  could  have  done  so,  as  respected  creditors, 
might  be  questionable.  The  property,  there- 
fore, was  not  only  out  of  the  possession,  but 
beyond  the  control  of  the  mortgagor.  The 
statute  does  not  require  that  the  mortgagee 
shall  take  the  actual  possession  of  the  property 
at  the  time  himself;  it  is  enough  if  he  removes 
it  out  of  that  of  the  mortgagor ;  and  if  he 
finds  it  in  the  custody  of  a  third  person  when 
the  sale  or  mortgage  is  made,  we  do  not  per- 
ceive anything  in  the  language  or  in  the  object 
or  policy  of  the  Act  against  permitting  it  to  re- 
main with  him  till  such  time  as  he  may  choose 
to  take  the  personal  charge  of  it.  Leaving  the 
property  in  this  condition  *is  certainly  [*525 
not  within  the  mischief  of  leaving  it  in  the 
possession  of  the  vendor  or  mortgagor. 

The  rule  of  the  statute  then  being  out  of  the 
case,  the  only  remaining  ground  upon  which 
it  is  contended  the  justice  could  have  placed 
his  judgment  was,  fraud  in  fact.  It  may  well 
be  doubted,  I  think,  upon  the  facts  in  the  case, 
if  this  question  was  litigated  before  him.  For 
the  only  debt,  as  appears  from  the  return,  ex- 
isting against  Grosvenor,  at  the  time  of  the 
mortgage,  besides  Ely's,  was  the  claim  of 
Meeks,  and  even  the  amount  of  that  is  not 
shown.  At  most  it  was  of  small  amount. 
When  the  demand  of  Chapman  and  Warner 
upon  which  the  attachment  issued  accrued, 
does  not  appear.  It  is  difficult,  therefore,  to 
believe  this  question  was  made  a  point  before 
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the  justice,  in  the  absence  of  proof  showing 
that  there  were  creditors  to  be  defrauded. 
There  seems  to  be  no  foundation  laid  or  at- 
tempted, upon  which  to  infer  actual  fraud; 
nor  can  I  find  anything  in  the  case  that  would 
warrant  the  conclusion.  The  debt  of  Ely  is 
not  called  in  question;  for  aught  that  appears, 
Chapman  and  Warner  s  did  not  exist;  and  the 
debt  to  Meeks,  the  only  one  known,  is  not 
specified, or  even  alluded  to  except  incidentally. 
Judgment  affirmed. 

Cited  in— 7  Hun,  238 :  34  Barb.,  466 ;  42  Barb.,  197  ; 
5  Abb.  Pr.,  468 ;  13  Abb.  Pr.,  155. 


THE  NEW  YORK  DRY  DOCK  COMPANY 

v. 
TREAD  WELL. 

The  non-joinder  of  a  secret  partner  pleaded  in 
abatement,  verified  by  proof,  is  no  bar  to  a  recov- 
«ry  in  an  action  by  indorsees  of  a  promissory  note, 
unless  knowledge  of  the  partnership  at  the  time  of 
the  transfer  of  the  note  be  brought  home  to  the 
plaintiffs. 

Citations— 5  Taunt.,  609:  Abb.  Ship..  76;  6  Ves., 
438 :  1  Stark.,  338 ;  3  Stark..  8 ;  1  Moody  &  M.,  88 ; 
Coll.  Part.,  425;  3  Wend.,  258 ;  6  Wend.,  649. 

THIS  was  an  action  of  aasumpsit  tried  at  the 
N.  Y.  Circuit  in  Feb.,  1836,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  as  the  indorsees  of  a 
promissory  note  made  by  the  defendant.  The 
declaration  also  contained  the  common  counts. 
'The  defendant  pleaded  in  abatement  that  the 
/>!2B*]  'promises  were  made  jointly  with  one 
Roberts  R.  Taylor,  who  is  still  living,  etc.,  on 
which  issue  was  joined.  On  the  trial  the  plaint- 
iffs gave  in  evidence  the  note,  and  the  defend- 
ant, among  other  things,  offered  to  prove  that 
Taylor  was  a  secret  partner  with  him  in  busi- 
ness at  the  time  the  note  was  made,  of  which 
fact  the  plaintiffs  were  informed  soon  after 
they  took  the  note.  The  judge  rejected  the 
evidence  as  insufficient,  unless  the  defendant 
could  show  that  the  plaintiffs  knew  at  the  time 
the  note  was  made  and  negotiated  that  Taylor 
was  a  partner.  The  defendant  excepted,  and 
the  plaintiffs  had  a  verdict.  The  defendant 
moves  for  a  new  trial. 

Mr.  E.  H.  Ely,  for  defendant. 

Me**rt.  R.  B.  Bates  and  A.  Crist,  for 
plaintiffs. 

Hy  the  Court,  Bronson.  ./.  In  Dubai*  v. 
Ludert,  5  Taunt.,  600,  the  C.  P.  decided  that 
the  non-joinder  of  a  secret  partner  might  be 
pleaded  in  abatement,  although  the  plaintiff 
had  no  knowledge  of  the  partnership  at  the 
time  the  contract  was  made.  But  this  decis- 
ion is  not  warranted  by  some  of  the  earlier 
cases,  and  seems  not  to  have  been  followed  in 
England.  D»o  v.  Chipjxnden.  Abb.  Sli.,  105; 
Ex  parte  l^ayiitn,  6  Ve».,438;  Ifabtntyv.  Ritchie. 
1  Stark.,  38*;  $t<in*feld  v.  fort/.  8  Stark..  8; 
Mnllstt  v.  llx>k.  \  Moody  &  &L.88.  In  this  case 
Lid.  Tenterden  said,  he  could  not  help  think 
ing  that  the  derision  in  />•/'«/.»  v.  /.•/•//  /v  had  j 
been  disregarded,  if  not  authoritatively  over 
ruled.  Parke,  who  wax  of  counsel  for  the  de- 
fendant, acknowledged  that  hi-  iiiipn -M  >M 
was  to  the  same  effect, and  he  did  not  avail  him 
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self  of  the  leave  granted  by  ihe  judge  to  move  to 
enter  a  nonsuit.  See,  also,  Coll.  Part.,  425. 
Upon  principle,  I  think  the  defendant  should 
not  be  allowed  to  prevail  on  a  plea  of  the  non- 
joinder of  a  dormant  partner  in  abatement.  It 
would  often  subject  the  creditor  to  delay  and 
expense  for  the  fault  of  the  debtor  in  not  dis- 
closing the  partnership  at  the  time  the  contract 
was  made.  In  this  case  the  defendant  offered 
to  prove  that  the  plaintiffs  *were  in-  [*557 
formed  that  Taylor  was  a  partner  soon  after 
they  took  the  note.  It  was  then  too  late. 
When  the  creditor,  at  the  time  the  contract  is 
made,  is  ignorant  that  the  debtor  had  a  secret 
partner,  he  has  the  option,  on  discovering  the 
partnership,  of  suing  the  debtor  separately  or 
of  joining  the  dormant  partner. 

When  an  issue  of  fact  joined  on  a  plea  in 
abatement  is  found  against  the  defendant,  the 
judgment  for  the  plaintiff  is  final,  quod  recup- 
eret.  3  Wend..  258;  6  Id.,  649.  I  am  not 
aware  of  any  exception  to  the  rule. 

New  trial  denied. 

Cited  in-30  N.  Y.,  380 :  13  Barb.,  592 ;  66  Barb.,  77 ; 
54  How.  Pr.,  196 ;  1  Bos.,  36. 


D.  &  N.  ARNOLD  v.  TALLMADGE. 

Action  on  Bond  Given  to  Several  Attaching  Cred- 
itors— Parties. 

An  action  on  a  bond  given  to  several  attaching 
creditors  on  the  discharge  of  a  ship  or  vessel  pur- 
suant to  the  provisions  of  the  Statute  Regulating 
Proceedings  for  the  Collection  of  Demands  Against 
Ships  and  Vessels,  must  be  brought  in  the  names  of 
all  the  obligees ;  the  bond  may  be  prosecuted  by  the 
creditors  jointly,  or  by  any  one  of  them  separately, 
but  the  suit  must  be  in  the  names  of  all  the  obligees. 

Citations -«  Wend.,  629;  2  R.  S..  404, 15-18. 

"HEMURRER  to  declaration.  The  declara- 
\J  lion  commenced  by  stating  that  the  plaint- 
iffs  complained  of  the  defendant  of  a  plea  that 
he  .render  to  them  $4, 000,  which  he  owed  to 
and  unjustly  detained  from  them.  It  then  pro- 
ceeded in  the  first  count  to  state  that  Aug.  24. 
1836.  the  defendant  and  one  Jacob  R.  Van 
Ik-nthuvsen,  together  with  a  certain  Corpora- 
tion called  the  Dutchess  Whaling  Co.,  by  a 
certain  writingobligatory,  sealed,  etc.,  the  date 
whereof  is  the  same  day  and  year  last  afore- 
said, acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  said  plaintiffs,  and  unto 
certain  other  persons  therein  also  named  as 
obligees,  to  wit:  Lawrence  J.  Van  Kleeck,  etc. 
(setting  forth  the  names  of  10  other  persons 
besides  the  plaintiffs),  in  the  sum  of  fl.OOO,  to 
be  paid  to  the  said  obligees  (again  naming 
them),  for  the  which  payment  tin-  obligors 
luiiiiiil  themselves  jointly  and  .severally.  The 
plaintiffs  then  averred  that  the  writing  obliga- 
tory wan  subject  to  a  certain  condition,  where 
by  after  reciting  *lhal  on  the  applica  [*«"»iJ8 
lion  of  R.  C.  &  S.  Andrus.  a  warrant  bad  been 
issued  by  Charles  II.  Ruggles.  E*q..  circuit 
judge,  against  the  ship  Nathaniel  I*.  Tall 
mange,  her  tackle,  etc..  under  Hi.  8.  lit.  8.  part 
III.  of  the  RcvUedStatute*(cntitled,  "Of  j»ro 
cecdingH  for  the  Collection  of  Demand*  Ag:iiiM 
Ships  and  Vessels."  2  K.  S..  49'J),  that  the  -her 
iff  of  Dutchess  had  executed  the  same,  tbai  I  he 
plaintiffs  an' I  the  10  other  obligees  bad  til-  I 
claims  against  the  .ship  with  the  circuit  judge, 
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and  that  the  Dutchess  Whaling  Co.  had  ap- 
plied to  the  circuit  judge  for  an  order  to  dis- 
charge the  same,  it  was  provided  that  if  the 
obligors  should  "pay  the  amount  of  all  such 
claims  and  demands  as  shall  have  been  exhib- 
ited, which  shall  be  established  to  have  been 
subsisting  liens  upon  such  vessel  pursuant  to 
the  provisions  of  ch.  8,  etc.,  of  the  Revised 
Statutes  at  the  time  of  exhibiting  the  same  re- 
spectively, then  the  said  obligation  to  be  void." 
The  plaintiffs  then  proceed  to  aver  that  two 
persons  of  the  names  of  Tookerand  Hait  were 
the  builders  and  owners  of  the  ship,  and  that 
Tooker  and  Hait  were  indebted  to  them,  the 
plaintiffs,  in  the  sum  of  $547.78,  which  debt 
was  contracted  by  them  with  the  plaintiffs 
while  the  ship  was  building  and  while  Tooker 
and  Hait  were  the  owners  thereof,  for  mate- 
rials furnished  by  the  plaintiffs  for  the  build- 
ing, fitting,  furnishing  and  equipping  of  the 
said  ship;  that  said  materials  were  the  follow- 
ing, to  wit :  2,470  feet  of  timber,  etc.;  that  the 
claim  of  the  plaintiffs  for  the  said  sum  was  ex- 
hibited in  writing  and  filed  with  the  circuit 
judge  on,  etc.,  and  that  the  said  claim  was  a 
subsisting  lien  on  the  said  ship;  concluding 
with  the  ordinary  breach  of  non-payment,  etc. 
The  declaration  contained  a  second  count  sub- 
stantially like  the  first,  except  that  it  stated 
that  Tooker  and  Hait  were  the  agents  of  the 
Dutchess  Whaling  Co.,  and  that  the  Co.  were 
the  owners  of  the  ship:  whereby  an  action  ac- 
crued to  the  plaintiffs  to  demand  and  have,  etc. 
To  this  declaration  the  defendant  demurred. 

Mr.  J.  L.  Wendell,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

529*]  * By  the  Court,  Co  wen,  J.  The  principle 
of  the  demurrer  in  this  case  is,  that  the  suit  is  by 
two  of  the  several  obligees  without  joining  the 
others.  It  is  not  denied  that  this  objection 
would  be  fatal  at  the  common  law.  Ehle  v. 
Purdy,  6  Wend.,  629;  and  if  a  separate  suit  in 
the  name  of  each  obligee  be  admissible,  such 
anomaly  must  depend  for  its  sanction  on  the 
statute  which  gives  this  proceeding.  2  R.  S., 
404,  2d  ed.  The  15th  sectipn  is  mainly  relied 
upon,  which  provides  that  "  Every  such  bond 
shall  be  held  for  the  common  benefit  of  all  the 
attaching  creditors,  and  may  be  prosecuted  by 
any  of  them  jointly,  or  by  any  one  of  them 
separately,  in  respect  to  his  separate  demand." 
This  section  does  not,  in  terms,  declare  ex- 
pressly in  what  name  on  the  record  the  bond 
shall  be  sued,  but  only  by  whom  it  may  be 
prosecuted.  Now,  if  there  were  no  other  way 
to  enforce  it  but  by  a  suit  in  the  name  of  the 
party  in  interest, that  form  of  proceeding  would 
necessarily  be  implied  in  order  to  prevent  the 
statute  and  the  bond  under  it  being  nugatory 
for  want  of  a  remedy.  But  that  is  not  so.  The 
bond  may  be  sued  in  the  names  of  all  the  ob- 
ligees. The  statute  saying  that  it  may  be  pros- 
ecuted by  any  of  them,  etc..  may  be  entirely 
satisfied  by  allowing  a  suit  for  the  benefit  of 
part,  etc.,  in  the  name  of  all.  This  would  be 
treating  all  the  obligees  as  trustees  for  each  ac- 
cording to  his  right.  And  with  this  the  sub- 
sequent sections  are  entirely  consistent.  By 
the  next  section,  sec.  16,  in  the  suit  on  such 
bond,  the  attaching  creditors  respectively  shall 
state  in  their  declaration  their  respective  de- 
mands, etc. ;  by  the  17th,  the  defendants  may 


plead;  and  then,  by  the  18th  and  19th  sections 
judgment  is  to  be  rendered  for  or  against  any 
plaintiff  in  such  suit  accordingly  as  it  shall  be 
found  that  he  had  or  had  not  a  lien.  These  pro- 
visions seem  to  suppose  the  action  to  be  in  the 
names  of  all  the  obligees,  in  which  case  judg- 
ment in  the  ordinary  course  would  also  have 
been  joint,  costs  perhaps  being  awarded  against 
all  for  the  failure  of  some  or  one.  Therefore  the 
statute  severs  the  proceedings  and  judgment.so 
as  to  make  the  latter  operate  according  to  jus- 
tice for  or  against  each  one  who  is  required  to- 
come  in  with  his  separate  claim. 

*We  think,  therefore,  there  is  noth-  [*53O 
ing  in  the  statute  to  warrant  this  non-joinder 
of  obligees. 

Judgment  for  the  defendant. 

Overruled— 2  N.  Y.,  388,  390. 

Cited  in— 3  Abb.,  Pr.,  444 ;  6  Duer,  190. 


DUNCAN  v.  RAY,  Survivor,  etc. 

A  variance  of  a  year,  as  to  the  time  of  the  sale  of 
a  horse,  between  a  bill  of  particulars  and  the  evi- 
dence given  on  the  trial  will  not  be  regarded. 

Citations— 2  Taunt,  224 ;  1  Camp.,  69,  n.;  3  Maule  & 
S.,  380 ;  3  Bing.,  3 ;  3  Wend.,  344 ;  4  Wend .,  360. 

ERROR  from  the  N.  Y.  C.  P.  Ray  sued 
Duncan  to  recover  the  price  of  a  mare  sold 
to  him.  The  sale  was  proved  to  have  taken 
place  in  Oct.,  1825.  The  counsel  for  the  de- 
fendant objected  to  the  evidence,  and  prayed 
the  court  to  exclude  it  from  the  consideration 
of  the  jury,  on  the  ground  that  the  plaintiff 
had  furnished  a  bill  of  particulars  in  which  he 
had  stated  that  besought  to  recover  the  price 
of  a  mare  sold  by  himself  and  partner  to  the 
defendant  on  or  about  Oct.  13,  1824.  The  de- 
fendant insisted  upon  the  variance.  The  court 
refused  to  exclude  the  testimony  from  the  con- 
sideration of  the  jury,  and  the  defendant  ex- 
cepted.  The  plaintiff  having  obtained  a  ver- 
dict entered  judgment,  and  the  defendant  sued- 
out  a  writ  of  error. 

Mr.  A.  G.  Rogers,  for  plaintiff  in  error. 

Mr."W.  P.  Hawes,  for  defendant  in  error. 

By  tJie  Court,  Nelson,  Ch.  J.  The  objection 
of  variance  between  the  bill  of  particulars  and 
the  evidence  of  sale  was  properly  disregarded, 
as  is  manifest  from  the  following  cases:  £ 
Taunt.,  224  ;  1  Camp.,  69,  n.;  3  Maule  &  S., 
380;  3  Bing.,  3;  3  Wend.,  344;  4  Id.,  360. 

Judgment  affirmed. 


*WESTERVELT  v.  BELL.     [*531 

Liability  of  Sheriffs  in  Respect  to  Sureties  on  Ex- 
ecuting Writ  of  Replevin — Effect  of  Revised,' 
Statutes — Pleading. 

By  the  Revised  Statutes,  the  law  in  relation  to  the 
liability  of  sheriffs  in  respect  to  the  sureties  on  ex- 
ecuting a  writ  of  replevin  is  changed.  Formerly  the 
sheriff  was  answerable  for  the  sufficiency  of  the 
sureties  in  all  cases;  now  he  is  liable  only  where 
the  defendant  in  replevin  has  excepted  to  their  suf- 
ficiency, and  they  or  new  sureties  have  failed  to 
justify.  The  declaration  must  accordingly  contain 
averments  to  bring  the  case  within  the  statute,  or  it 
will  be  bad. 

If  the  sheriff  wholly  omit  to  take  sureties,  he  is 
still  liable  as  at  common  law,  but  then  the  omission 
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should  be  directly  and  distinctly  alleged.  If  the  dec- 
laration, in  this  respect  be  equivocal,  it  will  be  ad- 
judged defective. 

Citations— 2  R.  8.,  527,  sees.  28,  33:  11  Geo.  II.,  ch. 
19  ;  2  Chit.  PL,  355,  357;  Cro.  Car.,  446  ;  1  Saund.,  195, 
?i.  3;  2  T.  R..  617;  13  Edw..  1,  ch.  2 ;  2  Co.,  340. 

ERROR  from  the  N.  Y.  C.  P.  Bell  brought 
an  action  on  the  case  against  Westervelt 
for  making  deliverance  as  late  sheriff  of  the 
City  and  County  of  N.  Y.,  of  certain  goods  and 
chattels  taken  by  Bell  as  a  distress  for  rent 
without  having  obtained  sufficient  sureties  for 
the  prosecution  of  the  writ  of  replevin,  by 
virtue  of  which  the  deliverance  was  made,  and 
for  a  return  of  the  goods,  if  return  should  be 
adjudged.  The  declaration  contained  four 
counts.  The  gravamen  of  the  1st  count  was, 
that  the  sheriff  had  taken  a  bond  with  only  one 
surety,  that  he  was  insufficient,  was  excepted 
to  and  notice  of  the  exception  given,  and  that 
the  surety  did  not  justify,  and  the  plaintiff  in 
replevin  suit  did  not  file  a  new  bond.  The2d 
count  was  similar  to  the  first.  The  3d  count 
charged  that  the  defendant  did  not,  before 
making  deliverance,  take  a  bond  with  suffi- 
cient sureties  conditioned  for  the  prosecution 
of  the  replevin  suit.  etc. ;  and  in  the  4th  count 
the  allegation  was  that  he  did  not  before  deliv- 
erance take  a  bond  from  the  plaintiff  in  replev- 
in, and  two  responsible  persons  in  double  the 
value,  etc.,  conditioned,  etc.  In  the  last  two 
counts  there  was  no  allegation  that  the  now 
plaintiff  had  excepted  to  sureties.  To  the  first 
two  counts  the  defendant  pleaded  the  general 
issue,  and  to  the  last  two  he  demurred  spe- 
cially; assigning  as  causes  of  demurrer  that  it 
was  not  alleged  that  the  defendant  in  replevin 
had  excepted  to  the  sufficiency  of  the  sureties, 
or  that  he  obtained  judgment  of  discontinu- 
5tti2*J  ance  for  the  *default  of  the  sureties  in 
justifying,  and  for  the  neglect  of  the  plaintiff 
to  file  a  new  bond.  The  court  below  gave  judg- 
ment for  the  plaintiff  on  the  demurrers,  and  a 
verdict  being  subsequently  found  for  the 
plaintiff  on  the  issues  of  fact  and  damages  as- 
sessed, judgment  was  rendered  for  the  plaint- 
it!  upon  the  whole  record.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  P.  S.  Crooke.  for  plaintiff  in  error, 
insisted  that  the  Revised  Statutes  have  changed 
the  common  law  in  respect  to  the  liability  of 
sheriffs  in  the  action  of  replevin  At  common 
law  the  sheriff  was  absolutely  liable  for  the 
sufficiency  of  the  sureties;  now  he  is  responsi- 
ble only  where  the  defendant  in  replevin  has 
excepted  to  the  sufficiency  of  the  sureties,  and 
they  or  new  sureties  to  be  given  by  the  plaintiff 
in  replevin,  fail  to  justify.  2  R.  S.,  S27,  sees. 
28.  88.  The  •.'<!  and  3d  counts  are  silent  on 
the  subject  of  exception.  The  sheriff  is  still 
liable  if  he  takes  no  sureties,  but  that  is  not 
the  charge  here;  both  counts  admit  that  there 
were  sureties,  but  the  allegation  is  that  they 
were  not  sufficient  or  responsible. 

.*//-.  A.  L.  Robertson,  for  defendant,  con- 
tended that  the  cause  of  action  net  forth  in  ;!»• 
:»'!  and  4th  counts  wan,  that  the  sheriff  did  not 
take  a  bond  and.  consequently,  the  plaintiff 
could  not  be  required  to  allege  Unit  he  except- 
cd  to  the  sufficiency  of  sureties  who  did  not  ex- 
ist, or  that  they  had  justified.  There  bcinp  no 
bond,  the  writ  was  void  and  the  sheriff  had  no 
authority  to  execute  it.  He  was  a  trespasser, 
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and  might  have  been  sued  in  trespass,  and 
the  statute  now  permits- case  to  be  brought 
where  trespass  lies  for  an  injury  to  personal 
property. 

By  the  Court,  Bronson,  J.  The  old  preced- 
ents of  declarations  in  actions  on  the  case 
against  the  sheriff  for  taking  insufficient  sure- 
ties in  replevin,  will  no  longer  answer  without 
some  additional  averments.  Formerly  the  sher- 
iff was  answerable  for  the  sufficiencj'  of  the 
sureties  in  all  cases;  but  now  he  is  liable  only 
where  the  defendant  in  replevin  *has  [*o3«* 
excepted  to  the  sufficiency  of  the  sureties,  aud 
they,  or  new  sureties  to  be  offered  by  the 
plaintiff,  have  failed  to  justify  within  the  time 
prescribed  by  law.  2  R.  S..  527,  sees.  28.  33. 
It  must  now  be  averred  in  declaring  against 
the  sheriff,  that  an  exception  was  taken  that 
the  sureties  or  others  in  their  place,  did  not 
justify,  and  that  judgment  of  discontinuance 
has  for  that  cause  been  rendered  against  the 
plaintiff  in  replevin.  No  such  averments  are 
contained  in  the  3d  or  4th  counts  of  this  dec- 
laration. 

But  it  is  said  on  the  part  of  the  plaintiff  be- 
low that  these  counts  charge  that  no  bond  at 
all  was  taken  by  the  sheriff;  and  it  will  be 
found  that  the  pleader  has  substantially  fol- 
lowed the  precedents  given  by  Mr.  Chitty  for 
not  taking  a  replevin  bond,  according  to  the 
statute.  11  Geo.  II..  ch.  19;  2  Chit.  PL,  355, 
357.  The  language  of  the  declaration  is  equiv- 
ocal. The  averment  in  the  3d  count  may  mean, 
either  that  the  sheriff  took  no  bond  at  till,  or 
only  that  the  sureties  were  insufficient;  and  in 
relation  to  the  4th  count,  it  is  doubtful,  to  say 
the  least,  whether  the  pleader  intended  to  al- 
lege that  no  bond  was  taken,  or  only  that  the 
sureties  were  not  responsible  persons.  lu  En- 
gland this  equivocal  mode  of  declaring  may  be 
sufficient,  for  the  reason  that  the  action  will 
lie  as  well  where  the  sheriff  has  wholly  omit- 
ted to  take  sureties,  as  where  he  has  taken  those 
who  are  insufficient.  Moy*cr  v.  Mayor  of  Hec- 
erlty,  Cro.  Car.,  446;  1  Saund.,  195,  n.  8;  King 
v.  Leieit,  2  T.  R.,  617.  Ld.  Coke,  in  his  Com- 
mentary on  the  Statute  of  Westminster  2,  18 
Edw.  I.,  ch.  2,  says,  if  the  sheriff  return  insuf- 
ficient pledges,  they  are  no  pledges  within  this 
statute,  and  in  that  case  the  sheriff  shall  be 
charged  by  this  act  as  if  he  had  taken  no 
pledges  at  all.  2  Inst.,  340.  Bui  under  our 
statute,  the  distinction  between  taking  no  sure- 
ties at  all,  or  those  who  art-  insufficient,  may 
be  very  material  in  proceeding  against  tin-  sher- 
iff: for  where  he  has  taken  hurt-ties,  no  action 
will  lie  until  after  their  sufficiency  has  been 
tested  by  an  exception,  and  they,  or  others  to 
be  offered  in  their  place,  have  had  an  oppor- 
tunity to  justify.  In  this  case  if  no  bond  was 
taken  by  the  sheriff,  that  fact  should  have  IMTII 
directly  and  *plainly  alleged,  and  for  [*ft.**4 
the  want  of  such  an  averment.  I  think  the  <Hd 
ami  4lh  counts  were  bad  on  demurrer. 

There  is  a  further  objection  to  the  -1th  count. 
I  The  pleader  has  followed  the  precedents  in  ac- 
|  tionn  on  the  Statute  1 1  (Jeo.  II..  ch.  1».  which 
1  requires  the  sheriff  to  take  a  bond  from  the 
j  plaintiff,  "and  two  resjwmsilile  persons  as  Mire 
j  ties."  Our  statute  forbids  the  execution  of  the 
j  writ,  unless  I  he  plaintiff  shall  execute,  a  l*ind. 
i  "with  sufficient  sureties."  I  do  not  intend  to 
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say  that  this  objection  is  fatal,  though  it  cer- 
tainly would  have  been  more  safe  to  follow 
the  language  of  the  statute. 

As  judgment  was  rendered  for  the  plaintiff 
on  the  whole  record,  it  must  be  reversed. 

Judgment  reversed* 

*See  opinion  of  Ch.  J.  Savage  in  Smith  v.  McFall, 
18  Wend.,  523,  decided  in  Dec.,  1835  :  and.  also,  see 
opinion  of  Ch.  J.  Nelson  in  Wilson  v.  Williams,  18 
Id..  585,  as  to  the  liability  of  the  sheriff. 


'  WEED  &  WEED 

«.' 

THE  SARATOGA  &  SCHENECTADY  R.  R. 
COMPANY. 

Common  Carriers — Liable  Beyond  their  Road 
when  They  Contract  to  Carry  Passengers  and 
Baggage  Through — Parties — Lous  of  Baggage 
of  Merchant's  Clerk — Action  in  Name  of  Prin- 
cipal does  not  Lie — Pleading — Practice. 

Where  a  merchant's  clerk,  who  had  been  sent  out 
on  a  tour  of  collection  for  his  principal,  paid  his 
fare  as  a  passengrer  in  a  railroad  car,  and  committed 
his  trunk,  which  contained  money  belonging  to  his 
principal,  not  exceeding  a  reasonable  amount  for 
traveling  expenses,  to  the  agent  of  the  proprietors 
of  the  railroad,  and  the  trunk  was  lost :  it  was  held, 
that  an  action  would  not  lie  in  the  name  of  the  prin- 
cipal upon  the  contract  existing  between  his  agent 
and  the  defendant.  Per  Curiam. 

A  railroad  company  who  contract  to  carry  passen- 
gers and  their  baggage  beyond  the  limits  of  their 
own  road,  are  liable  for  losses  which  occur  on  any 
part  of  the  route,  in  respect  to  which  the  contract 
is  made.  Per  Cowen,  J. 

In  declaring  on  an  executory  contract  the  law  de- 
mands great  exactness,  and  the  plaintiff  must  prove 
his  case  as  laid ;  but  it  is  not  so  in  declaring  in  tort — 
various  cases  cited  and  commented  upon.  In  an  ac- 
tion, therefore,  against  common  carriers,  it  is  al- 
ways advisable  to  declare  upon  the  custom  rather 
than  in  asxumpsit,  when  the  circumstances  of  the 
case  are  such  as  to  give  the  plaintiff  an  election.  In 
modern  practice,  however,  formal  variances  are 
•disregarded  at  the  circuit,  and  on  a  motion  for  a 
new  trial  the  party  has  leave  to  amend.  Per  (Dow- 
en,  J. 

Citations— 8  Wend.,  483 :  9  Wend.,  85,  115.  311  ; 
Story,  Bailm..  360.  sec.  565 ;  362,  sec.  567 ;  2  Chit.  PL. 
355,  051 ;  1  Leon.,  299;  March,  100;  Aleyn.  5;  Cas.in 
K.  B.,  t.  Hardw.,  295 ;  Gilb.,  Cas.  in  L.  &Eq.,  185:  pp. 
228,  229 :  2  Vent..  78 :  3  Wend.,  158,  161 ;  8  T.  R.,  330 :  1 
Wend.,  72:  2  R.  S.,  328,  sec.  99;  10  Wend.,  604;  15 
Wend.,  410 ;  Story,  Bailm.,  602.  - 

THIS  was  an   action    of    assumpsit  against 
the  defendants,  as  common  carriers,  tried 
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1835,  before  the  Hon.  James  Vanderpoel,  one 
of  the  Circuit  Judges. 

The  declaration  contained  two  counts:  in  the 
1st  it  was  alleged  that  the  defendants  under- 
took and  promised  the  plaintiffs  to  take  care 
of,  and  securely  carry  and  convey  by  their 
coaches  and  railroad  cars,  from  Saratoga 
Springs  to  Schenectady,  for  the  plaintiffs,  a 
trunk  containing  certain  goods,  etc.,  and  bank- 
bills,  in  consideration  of  a  certain  reward,  etc. ; 
but  that  they  so  carelessly  conducted  them- 
selves that  the  trunk  and  its  contents  were  lost, 
etc.  The  2d  count  was  like  the  1st,  except  that 
the  undertaking  was  alleged  to  be  to  carry  the 
trunk  and  its  contents  from  Saratoga  Springs 
to  Albany.  On  the  trial,  the  plaintiffs  called 
Henry  Barnes  as  a  witness,  who  testified  that 
the  plaintiffs  were  merchants  residing  in  the 
City  of  N.  Y. ;  that  he  was  their  clerk;  that  in 
the  summer  of  1834  he  was  in  the  western 
counties  of  the  State,  making  collections  for 
the  plaintiffs;  that  on  his  return  to  N.  Y.  he 
left  the  direct  route  at  Schenectady,  and  pro- 
ceeded to  the  Saratoga  Springs;  that  he  left 
the  latter  place  in  a  train  of  cars  belonging  to 
the  defendants,  bound  for  Albany;  he  took  his 
passage  and  paid  his  fare  to  Albany,  to  the 
agent  of  the  defendants,  and  directed  his  bag- 
gage to  be  put  on  the  car  belonging  to  the  train 
which  was  bound  there,  and  saw  it  so  deposit- 
ed; on  his  arrival  at  Albany  he  found  that  one 
of  his  trunks  was  lost.  The  trunk  lost  con- 
tained $285,  which  belonged  to  the  plaintiffs. 
He  had  made  remittances  to  the  plaintiffs  of 
moneys  collected  by  him,  but  retained  the  sum 
in  the  trunk  for  traveling  expenses.  On  his 
cross-examination  he  stated  that  the  trunk 
which  was  lost  belonged  to  a  Mr.  Martin;  that  he 
did  not  go  to  the  Saratoga  Springs  to  make  col- 
lections; that  he  did  not  notify  the  agent  of  the 
defendants  when  he  paid  his  fare  that  the  trunk 
contained  money,  and  that  he  merely  paid  pas- 
sengers' fare.  The  plaintiffs  having  rested,  the 
counsel  for  the  defendants  moved  for  a  nonsuit 
on  the  following  grounds:  1.  That  there  was  a 
variance  between  the  contract  as  stated  in  the 
declaration  *and  as  proved  on  the  trial:  [*536 
the  declaration  alleged  a  contract  to  carry  for 
the  plaintiffs  a  trunk  containing  goods  and 
bank  bills,  whereas  the  proof  showed  as  far  as 
the  plaintiffs  were  concerned,  only  a  contract 
to  carry  money,  and  besides  it  showed  a  con- 
tract to  carry  the  witness,  his  trunk  and  its 


NOTE.— Common  carriers— Liability  beyond  their 
own  mutes. 

Carriers  may  contract  to  carry  passengers,  baggage 
or  freight  beyond  their  own  routes.  They  then  be- 
come liable  for  the  entire  distance  embraced  within 
the  contract.  Quimby  v.  Vanderbilt,  17  N.  Y.,  306; 
Thomas  v.  Mills,  4  E.  D.  Smith,  75;  Fairchild  v. 
Slocum,  ante,  p.  329 ;  Moore  v.  Evans,  14  Barb.,  524 ; 
Wilcox  v.  Parmelee,  3  Sandf.,  610;  Mercantile  Mut. 
Ins.  Co.  v.  Chase,  1  E.  D.  Smith,  115;  Krender  v. 
Woolcott,  1  Hilt..  223;  Van  Winkle  v.  Adams  Exp. 
Co.,  3  Hobt..  59;  Schroeder  v.  H.  H.  Ry.Co.,  5  Duer, 
55 ;  Root  v.  G.  W.  Ry.  Co.,  45  N.  Y.,  524 :  Harmony 
v.  Bingbain.  1  Duer,  209 :  Hart  v.  R.  &  S.  Ry.  Co.,  8 
N.  Y.,  37;  Van  Santvoord  v.  St.  John,  6  Hill,  157: 
Knight  v.  Portland,  etc.,  Ry.  Co.,  56  Me.,  240;  Morse 
v.  Brainard,  41  Vt.,  550;  Mosher  v.  Southern  Exp. 
Co.,  38  Ga.,  37,  519 ;  Peet  v.  Chicago,  etc.,  Ry.  Co.,  20 
Wis.,  594  :  Tuckerman  v.  Stevens,  3  Vroom.,  320;  G. 
W.  Ry.  Co.  v.  Blake,  7  Hurl.  &  N.,  987;  Buxton  v. 
Northeastern  Ry.  Co.,  L.  R.,  3  Q.  B.,  549.  But  see 
Elmore  v.  Naugatuck  Ry.  Co.,  23  Conn..  457 ;  Hood 
v.  N.  Y.,  etc.,  Ry.  Co.,  22  Conn.,  1,  502. 

Carriers  ai  e  not  liable,  heyond  their  own  lines  in  the 
absence  of  a  special  contract.  Condict  v.  G.  T.  Ry. 
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Co.,  54  N.  Y.,  500 :  Root  v.  G.  W.  Ry.  Co.,  45  N.  Y., 
524;  Sherman  v.  H.  R.  Ry.  Co.,  64  N.  Y.,  254,  260; 
Faulkner  v.  Hart,  82  N.  Y.,  413 ;  Isaacson  v.  N.  Y. 
C.  &  H.  R.  Ry.  Co.,  25  Hun,  350;  Van  Santvoord  v. 
St.  John,  6  Hill,  157;  Berg.  N.  S.  Co..  5  Daly,  394; 
Darling  v.  Boston,  etc..  Ry.  Co.,  11  Allen,  295 ;  Con- 
verse v.  Norwich,  etc..  Ry.  Co.,  33  Conn.,  166:  De- 
trot,  etc..  Ry.  Co.  v.  Farmers'  Bank.  20  Wis.,  122 ; 
Gass  v.  N.  Y.  P.  &  B.  Ry.  Co.,  99  Mass..  220;  Knight 
v.  Portland,  etc..  Ry.  Co.,  56  Me.,  234. 

Acceptance  of  goods  directed  to  a  point  beyond  ter- 
minus of  route  does  not  imply  a  contract  to  deliver 
them  at  such  point.  Rawson  v.  Holland,  59  N.  Y., 
611;  17  Am.  Rep.,  394;  Wright  v.  Boughton,  22  Barb., 
561 ;  Nutting  v.  Conn.  River  Ry.  Co..  1  Gray,  502 ; 
Farmers'  &  Mechanics'  Bank  v.  Champlain  Transp. 
Co.,  18  Vt.,  140;  23  Vt..  209 ;  Hood  v.  N.  Y.  &  N.  H. 
Ry.  Co.,  22  Conn.,  1.  But  see  Fay  v.  Troy  &  Boston 
Ry.  Co.,  24  Barb  ,  382:  I.  C.  Ry.  Co.  v.  Johnson,  34 
111..  389 ;  Muschamp  v.  L.  &  P.  J.  Hy.  Co.,  8  Mees.  & 
W.,  421:  Coxon  v.  G.  W.  Ry.  Co.,  5  Hurl,  &  N.,  274. 

See,  generally,  2  Pars.  Cont.,  212-218,  and  author- 
ities there  cited. 

Partnership— Carriers  of  connecting  routes.  See 
Fairchild  v.  Slocum,  ante,  p.  329,  note  and  notes  cited. 
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contents.  2.  That  no  reward  was  paid  for  car- 
rying the  plaintiffs'  money.  3.  That  no  con- 
tract whatever  between  the  plaintiffs  and  the 
defendants,  either  express  or  implied,  was 
proved;  that  the  contract  proved  was  a  con- 
tract between  the  defendants  and  the  witness 
on  his  own  account,  to  carry  himself  and  his 
trunk.  4.  That  there  was  no  evidence  that  the 
money  was  lost  on  the  defendants'  road,  and 
for  aught  that  appeared,  it  might  have  been  lost 
•on  the  road  of  the  Mohawk  and  Hudson  R.  R. 
•Co.,  between  Schenectady  and  Albany.  5. 
That  notice  that  the  trunk  contained  money 
was  not  given;  and 6.  That  the  defendants  had 
not  the  power  to  contract  and  did  uot  contract 
to  carry  the  trunk  to  Albany,  their  road  ex- 
tending only  to  Schenectady.  The  judge  over- 
ruled the  motion  fora  nonsuit,  and  after  some 
-evidence  given  on  the  part  of  the  defendants, 
charged  the  jury  that  the  plaintiffs  were  enti- 
tled to  recover,  if  they  should  find  that  the 
trunk  containing  the  plaintiffs'  money  was 
•committed  to  the  care  of  the  defendants,  and 
that  it  was  lost,  whether  the  loss  occurred  in 
its  passage  to  Albany,  or  at  Albany,  unless 
they  should  be  of  opinion  that  the  amount  of 
money  in  the  trunk  was  so  large  as  to  render 
the  want  of  notice  of  the  contents  of  the  trunk 
a  fraud  upon  the  carriers,  or  that  it  was  more 
than  a  reasonable  and  sufficient  sum  for  travel 
ingexpenses.  Under  this  charge  the  jury  found 
a  verdict  for  the  plaintiffs.  The  defendants' 
counsel  having  excepted  to  the  decision  and 
charge  of  the  judge,  moved  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  R.  B.  Bates,  for  plaintiffs. 
f>37*]      *The  following    opinion   was    de- 
livered. 

By  Mr.  Justice  Co  wen.  The  defendants  hav- 
ing undertaken  to  carry  from  the  Springs  to  j 
Albany,  cannot  now  be  received  to  say  they 
were,  in  truth,  carriers  no  further  than  Sche- 
nectady, the  termination  of  their  own  road. 
At  to  the  parties  for  whom  they  may  thus  un- 
dertake, they  are  estopped  to  deny  that  they 
are  carriers  for  a  distance  commensurate  with 
what  they  engage  for.  In  order  to  limit  their 
liability  to  a  part  of  the  route,  they  should,  at 
least,  have  given  Barnes  notice  that  after  the 
car  struck  the  track  beyond  Schenectady,  he 
must  look  to  another  company,  if  that  were  the 
fact.  But  it  was  not  even  in  proof  that  this  was 
so.  Non  conttat  that  the  Mohawk  and  Hudson 
Co.  had  agreed  to  be  accountable  for  the  losses 
from  car*  which  the  defendants  might  run  on 
their  road  On  the  contrary,  the  agent  of  the 
d«fendants  himself  proceeded  through;  and  he 
does  not  say  that  he  was  employed  as  agent  for 
any  part  of  the  distance,  by  the  other  company. 
At  any  rate,  the  defendants  induced  the  plaint- 
iffs' agent  to  give  them  credit  as  carriers  for 
the  entire  distance;  and  should  be  bound  on 
the  principle  laid  down  by  Mr.  ,1.  Nelson  in 
Canal  Co.  v.  Hathmray,  8*\Vend..  488.  The 
questions  whether  Barnes  was  guilty  of  fraud 
in  not  giving  notice  of  the  money,  and  wheth- 
«T,  on  the  contrary,  it  was  any  more  than  suf- 
ficient for  traveling  expenses, 'and  so  not  a  part 
of  the  baggage,  was  left  to  the  jury:  and  it  can 
not  he  denied  that  they  were  put  in  a  shape  as 
favorable  for  the  defendants  as  the  law  would 
require  and,  perhaps,  more  so.  The  finding  of 
the  jury  settles  these  questions  in  favor  of  the 
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plaintiffs  as  well  as  the  question  of  loss.  Bk. 
v.  Brown,  9 Wend.,  85,  115;  Story,  Bailm.,  362, 
sec.  567;  Id.,  360,  sec.  565.  But  the  variance 
mentioned  on  the  motion  for  a  nonsuit,  be- 
tween the  contract  as  set  forth  in  the  declara- 
tion and  the  proof,  appears  to  be  material  ac- 
cording to  the  authorities.  The  contract,  as  set 
forth,  was  to  carry  the  trunk  and  money  of 
the  plaintiffs.  The  proof  is  that  the  trunk  be- 
longed to  Martin,  a  stranger;  nor  was  it  shown 
that  the  plaintiffs  had  any  connection  with  it. 
If  the  trunk  were  Barnes',  *the  vari-  [*538 
ance  would  be  the  same;  and  so  I  should  think 
if  he  had  hired  or  borrowed  it  of  Martin  for 
his  own  use.  It  was  said  by  the  plaintiffs' 
counsel,  that  the  declaration  here  might  be  con- 
sidered as  in  case  for  a  tort;  and  if  that  were 
so,  the  strictness  required  in  proving  the  arti- 
cles alleged  to  have  been  delivered  for  carriage 
would  not  be  so  great.  But  clearly  the  decla- 
ration is  an  assumpsit  upon  the  contract.  Here 
is  the  consideration,  and  the  promise  made  to 
the  plaintiffs  to  carry  two  things,  at  least;  the 
trunk  and  the  money,  according  to  the  form,  2 
Chit.  PI..  355,  ed.  1823.  A  declaration  in  case 
for  the  like  injury  is  given.  Id.,  651.  The 
proof  is,  at  most,  of  a  contract  with  the  plaint- 
iffs to  carry  the  money  only.  The  declaration 
then  fails  in  describing  correctly  a  special  ex- 
ecutory contract,  wherein  great  exactness  is 
always  demanded.  Where  the  declaration  is 
on  a  promise  to  do  several  things,  and  only  one 
is  proved,  this  is  a  variance.  In  Simint*  v. 
Westcott,  i  Leon.,  299.  the  promise  declared  on 
was  to  pay  £20  to  procure  all  the  corn  grow- 
ing on  certain  lands,  and  to  provide  a  wedding 
dinner.  The  jury  found  the  promise  of  £20, 
but  nothing  else;  and  judgment  was  given 
against  the  plaintiff.  A  similar  decision  was 
made  in  Este  v.  Farmer,  March,  100.  In  the 
first  case.  Clench,  J.,  said:  "If  promise  be 
made  to  deliver  a  horse  and  a  cow,  and  the 
horse  be  delivered  but  not  the  cow,  the  party 
shall  have  an  action  for  the  cow;  but  he  shall 
declare  upon  the  whole  matter."  The  case  in 
March  was  to  pay  so  much  money  and  carry 
away  wood.  On  a  plea  of  payment  of  the  mon- 
ey, and  non  (uwumpsil  as  to  the  other,  the  jury 
found,  simply,  that  the  defendant  did  not  pay 
the  money,  saying  nothing  as  to  the  other.  The 
court  agreed  that  the  contract  was  entire  and 
could  not  be  apportioned.  A  repleader  was 
awarded.  In  I'owell  v.  Water/tonne,  Aleyn,  5 
the  declaration  was  that  the  defendant  prom- 
ised among  other  things,  to  pay  so  much,  and 
even  after  verdict  for  the  plaintiff,  the  decla- 
ration was  held  bad. and  the  judgment  arrested. 
These  are  old  cases  to  be  sure,  but  they  are  re- 
lied upon  by  an  excellent  modern  plemier  Mr. 
Lawes,  as  settling  the  form  of  declaring  on  u 
special  OMitmprit.  Indeed,  it  was  hardly  de- 
nied, on  the  argument,  that  taking  this  decla- 
ration *to  be  in  tfjwvwi/wi/,  as  we  clearly  [*f»J{l> 
must,  it  could  not  be  sustained  l>v  the  proof. 
There  was  a  rase  before  Ld.  Hardwicke  fit  the 
London  sittings,  in  1736.  much  in  point  witli 
the  present.  The  declaration  was  in  <m*um]**ii 
on  an  undertaking  to  repair,  alter  and  enlarge 
a  house  particularly  the  club  room  in  it;  wheru- 
as  the  room  WHS  badly  repaired.  Ami  the  proof 
was  that  the  plaintiff's  house  being  insured, 
and  having  licen  damaged  by  lire. the  insurance 
office  on  the  plaintiff's  application,  employed 
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the  defendant  to  repair  it ;  and  the  plaintiff 
agreed  with  him  to  make  alterations  in  the 
cfub-room  only.  This  was  held  a  fatal  vari 
ance,  Witlwrington  v.  Buckland,  Cas.  in  K.  B. , 
t.  Hardwicke,  295.  The  whole  contract,  in  the 
case  at  bar,  was  made  ostensibly  with  Barnes. 
If,  in  legal  construction,  it  can  be  turned  in 
favor  of  the  plaintiffs,  it  must  be  in  respect  to 
their  ownership  of  the  articles  undertaken  to 
be  conveyed;  and  there  can  be  no  pretense  that 
the  trunk  of  a  stranger,  Martin,  or  the  trunk 
of  Barnes,  in  which  the  plaintiffs  had  leave  to 
deposit  their  money,  would  be  comprehended 
within  the  principle.  In  WitJierington  v.  Buck- 
land,  Ld.  Hardwicke  said  :  "You  have  de- 
clared upon  a  special  contract  and,  therefore, 
j-ou  ought  to  prove  the  contract  as  laid;  now 
the  contract  you  have  proved  was  made  with 
the  assurance  company,  for  the  repair  of  the 
house,  and  if  any  contract  was  made  by  the 
plaintiff  with  the  defendant,  it  was  but  for  one 
room's  alteration.  And  in  this  case  the  dis- 
tinction is  taken  between  variance  from  a  dec- 
laration in  case  as  for  the  tort  and  awumpxit  on 
the  contract.  You  have  not,"  said  Ld.  Hard- 
wicke, "declared  on  any  general  custom  of  the 
realm  that  workmen  are  bound  to  do  what  they 
undertake  in  a  workmanlike  manner,  nor  as  the 
declarations  are  against  a  smith  for  pricking 
a  horse  in  shoeing  him,  but  you  have  declared 
upon  a  special  contract;  and,  therefore,  you 
ought  to  prove  the  contract  as  laid."  That  is  a 
distinction  which  was  very  much  considered 
by  Parker,  Ch.  J.,  in  Jones  v.  Oitin,  Gilb. 
Cas.  in  L.  &  E.,  185,  at  pp.  228,  229.  The 
Chief  Justice  supposes  a  declaration  in  mali- 
cious prosecution,  to  allege,  amongother  things, 
that  the  defendant  was  acquitted  ;  whereas, 
54O*]  though  all  the  malice  and  danger  *be 
shown,  it  turns  out  that  he  was  not  acquitted. 
He  then  adds:  "  There  is  a  diversity  between 
actions  on  contracts  and  on  torts.  In  actions 
on  contracts  the  plaintiff  must  prove  it  as  he 
Las  laid  it;  but  upon  a  tort,  which  is  often  ag- 
gravated with  many  particulars,  it  is  not  nec- 
essary to  prove  his  whole  case;  but  though  he 
fails  in  many  of  the  particulars,  yet  if  he  proves 
so  much  of  it  as  leaves  him  good  cause  of  ac- 
tion, he  shall  recover."  A  declaration  in  case 
against  a  carrier  has  been  likened  to  one  in  an 
action  of  trover  in  respect  to  the  certainty  re- 
quired. Chamberlain  v.  Cooke,  2  Vent.,  78. 
The  declaration  is  in  the  case  cited  according  to 
the  form  in  2  Chit.,  651,  simply  that  the  plaint- 
iff was  possessed  of  the  goods,  that  he  deliv- 
ered them  to  the  defendant  to  carry,  etc.,  and 
that  the  defendant  lost  them  through  negli- 
gence, omitting  the  allegation  of  any  promise. 
The  declaration  in  trover,  as  is  well  known, 
varies  from  that  but  in  the  manner  in  which 
the  defendant  came  into  possession  of  the 
goods,  and  there  you  allege  the  finding  and  the 
loss  of  as  many  articles  as  you  please ;  and 
though  your  proof  touch  but  a  part,  you  re- 
cover pro  tanio.  The  analogy,  therefore,  prob- 
ably holds  good  throughout;  so  that  where  the 
case  is  at  all  doubtful  or  embarrassed  even  as 
to  subject-matter,  the  action  should,  if  the 
plaintiff  would  secure  himself  from  injury  by 
variance,  be  for  the  tort.  It  is  not  necessary 
to  say  anything  of  the  additional  advantage 
from  avoiding  the  effect  of  non-joinder,  which 
was  much  considered  by  Savage,  Ch.  J.,  in  the 
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late  case  of  the  Orange  Bk.  \.  Brown,  3  Wend., 
158.  That  case,  however,  shows  the  form  of  the 
declaration  when  for  the  tort,  and  is  also  very 
valuable  as  settling  the  plaintiff's  rightof  elec- 
tion to  proceed  in  formexcoiitractu  or  ex  delicto, 
in  some  cases  where  it  seemed  to  have  been 
left  doubtful  by  the  former  authorities. 

On  another  point  raised,  looking  still  to  the 
distinction  between  aasumptsil  and  case,  there 
is  certainly  some  further  difficulty,  as  this 
cause  stood  when  it  finally  went  to  the  jury.  I 
have  shown  that  if  this  action  would  lie  in  the 
name  of  the  plaintiffs  for  the  trunk,  it  must  be 
in  respect  to  their  interest  in  it,  which  was 
nothing.  So  of  the  money;  they  must  show 
such  an  interest  in  that  as  would  turn  the  prom- 
ise *made  to  Barnes  into  one  directly  [*54 1 
to  them.  To  work  such  an  effect,  they  should 
be  absolute  owners;  and  Barnes  a  mere  naked 
servant  or  agent.  The  contract  is  an  implied 
one,  and  always  runs  to  the  owner:  in  this  case 
for  instance,  to  Martin  or  Barnes,  in  respect 
to  the  trunk,  and  to  the  plaintiffs  as  owners  of 
the  money,  if  they  were  so.  Dawes  v.  Peck,  8 
T.  R.,  330;  Savage,  Ch.  J.,  in  Bk.  v.  Brown, 
3  Wend.,  161.  And  I  take  them  to  have  been 
owners  of  the  money  as  this  case  stood  on  the 
motion  for  a  nonsuit,  which  was  rightly  de- 
nied. Barnes  had  been  out  and  collected  the 
money  as  servant  or  agent,  and  held  it  as  such. 
But  on  being  called  again,  after  the  motion  had 
been  denied,  he  stated  that  he  had  separated 
the  money  in  question  from  the  general  mass 
of  collections  and  remitted  the  balance  to  the 
plaintiffs.  This  must  be  taken  to  have  been 
lawfully  done,  and  was  the  same  as  if  the 
plaintiffs  had  delivered  him  the  money;  and  if 
so,  the  question  might  have  been  raised  wheth- 
er he  was  not  more  than  a  mere  agent;  whether 
he  was  not  a  bailee  having  himself  an  interest 
in  the  money  delivered  for  such  purpose.  Still 
the  plaintiffs  might,  perhaps,  have  had  an  ac- 
tion on  the  case  in  respect  to  their  interest  in 
the  reversion.  But  it  is  doubtful,  at  least, 
whether  a  promise  to  carry  for  a  bailee  can  in- 
ure to  the  benefit  of  the  bailor.  This  would 
have  raised  the  third  point  made  by  the  defend- 
ants; but  we  cannot  decide  upon  such  a  state 
of  things;  for  the  point  was  not  mentioned  aft- 
er Barnes  had  been  recalled,  and  given  the  case 
such  a  complexion.  Had  the  question  been  then 
raised,  it  might  have  been  explained  away,  if 
there  be  anything  in  it,  or  the  case  before  us 
might  have  been  differently  framed. 

On  the  whole,  the  case  comes  down  to  a  triv- 
ial variance  in  point  of  form.  The  judge  di- 
rected the  jury  to  find  for  the  plaintiffs  merely 
the  money  in  the  trunk  with  interest;  and  it 
was  not  denied  on  the  argument  that  the  ver- 
dict wns  confined  to  that.  No  injustice  has  been 
done  and,  so  far  as  we  can  see,  none  could  have 
been  done,  by  the  mere  formal  addition  of  the 
trunk  in  the  declaration,  and  in  effect  thus 
striking  it  out  on  the  trial.  In  such  a  case  there 
is  no  doubt  of  our  power  to  allow  an  amend- 
ment; and  I  think  it  is  our  *duty  to  do  [*542 
so,  under  the  circumstances,  upon  easy  terms. 
Hull  v.  Turner,  1  Wend.,  72,  is  in  point  as  to 
our  power.  There  the  plaintiffs  declared  on  a 
warranty  that  a  set  of  bellows  should  blow  three 
fires;  the  proof  was  of  a  warranty  to  blow  three 
fires  for  one  year.  At  the  trial,  I  directed  a 
verdict  for  the  plaintiffs  with  leave  to  move  an 
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amendment.  He  did  move;  but,  for  some  rea- 
son (what  I  never  learned),  this  court  imposed 
onerous  terms,  a  new  trial  and  payment  of  all 
the  cost  of  the  circuit  and  motion.  Looking 
through  the  multitude  of  the  cases  in  which 
this  court  have  allowed  amendments  of  such 
formal  slips,  from  variances  in  pleading  writ- 
ten documents,  now  sanctioned  hy  Statute  2 
R.  S.-,  828,  sec.  99,  2d  ed.,  to  those  in  cases 
even  of  torts — sometimes  on  more  and  some- 
times less  severe  conditions — I  think  parties 
ought  to  be  told  that  when  a  motion  for  a  new 
trial  rests  solely  on  such  a  ground,  we  will  no 
longer  listen  to  an  excuse  that  the  party  did 
not  come  prepared  for  a  trial  on  the  merits  be- 
cause he  relied  on  a  variance.  This  is  the  only 
possible  injury  he  can  suffer.  I  admit  that 
where  he  has  sworn  to  such  reliance,  and  the 
loss  of  a  defense  by  reason  of  it,  the  amend- 
ment has  generally  been  made  on  condition 
that  the  plaintiffs  should  consent  to  a  new  trial. 
Since  Hull  v.  Turner,  this  court,  in  Carpenter 
v.  Payne.W  Wend.,604.allowed  such  an  amend- 
ment simply  on  vacating  the  verdict  without 
costs.  And  in  Oothout  v.  Ledings,  15  Wend., 
410,  the  variance  was  amended  on  a  motion  for 
a  new  trial,  without  any  terms  being  imposed. 
An  amendment  was  also  allowed,  on  a  like  mo- 
tion for  a  new  trial,  in  the  previous  case  of 
Bortt  v.  Griffin,  9  Wend.,  311,  and  the  court 
refused  to  recognize  any  excuse  for  want  of 
preparation,  because  the  party  relied  on  the  va- 
riance. It  is  true  that  was  a  case  within  the 
statute,  and  Nelson,  «/.,  said  if  such  au  excuse 
were  allowed,  the  statute  would  become  nuga- 
tory. But  this  court  had  gone  far  beyond 
the  cases  provided  for  by  statute,  before  that 
was  passed;  and  we  may  say  in  the  language 
of  Nelson,  J.,  there,  if  such  an  excuse  be  al- 
lowed, the  law  and  practice  as  established  by 
our  decisions  would  become  nugatory.  Why 
the  Legislature  should  have  stopped  with  cler- 
J>43*]  ical  variances  *from  documental  proof, 
and  descriptions  of  property,  etc.,  the  least  ex- 
cusable of  any,  and  not  have  gone  with  the 
decisions  of  this  court  and  the  English  Act  of 
Parliament,  to  oral  matters,  many  times  the 
most  difficult  of  all  to  describe  in  pleading,  I 
never  could  see.  But  it  is  enough  that  the  sub- 
ject stood  and  still  stands  on  an  equitable  fool- 
ing without  the  statute. 

In  general.  I  should  feel  inclined  to  impose 
some  terms,  by  way  of  penalty  fora  departure 
from  correct  pleading;  and  perhaps  sometimes 
put  the  party  to  a  special  motion,  that  we  might 
hear  affidavits  from  the  other  side.  But  in  this 
case,  there  could  not  possibly  be  any  mischief 
to  explain.  An  article  of  trivial  value  in  de 
daring  upon  a  mixed  oral  contract,  slips  into 
the  declaration.  The  only  injury  it  could  do 
was  to  charge  the  defendants  with  the  value; 
but  that  is  obviated  by  dropping  it  on  the  trial. 
Under  such  peculiar  circumstances,  I  think  the 
plaintiffs  should  have  leave  to  amend  by  strik- 
ing the  trunk  from  the  declaration. 

It  was  further  objected  that  the  declaration 
•was  fora  trunk  and  goods  as  well  a*  hank  hi  1  In. 
The  2d  count  was  for  a  trunk  and  contents 
simply.  The  only  contents  in  proof  were  the 
money,  and  there  wa-4  no  proof  as  to  goods  on 
the  trial.  There  was  no  variance  as  to  the  prop- 
erty except  in  adding  the  trunk.  But  the 
plaintiffs  may  so  amend  an  to  conform  their 
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declaration  throughout,  to  a  simple  claim  for 
the  bills. 

There  is  nothing  in  the  objection,  that  the 
stipulation  to  convey  Barnes  himself  was  par- 
cel of  the  contract  with  the  plaintiffs.  Clearly 
that  was  personal  to  Barnes.  Had  he  been  in- 
jured by  the  defendant's  carelessness,  he  might 
himself  have  had  his  remedy  in  his  own  name, 
on  a  promise  to  carry  him  safely.  The  con- 
tract to  carry  a  passenger  is  different  and  dis- 
tinct from  that  to  carry  goods,  and  may.  I 
think,  be  set  forth  as  a  separate  contract.  The 
obligation,  though  very  severe,  is  yet  less  so  in 
some  respects  than  that  for  the  carriage  of 
goods.  In  the  latter  case,  the  carrier  is  an  in- 
surer against  everything  but  inevitable  acci- 
dent. In  the  former,  he  is  not  responsible  for 
accidents  where  all  reasonable  skill  and  dili- 
gence has  been  employed.  Story,  Bailm.,379, 
*sec.  602.  To  be  sure,  there  may  be  a  [*544 
contract  with  a  master  to  carry  his  servant  ;  but 
in  ordinary  construction,  where  a  man's  agent 
is  out  on  business,  and  nothing  is  said  to  the 
contrary,  the  contracts  made  by  the  agent  for 
his  transportation  stand  in  his  own  name  and 
right.  The  principal  has  no  property  in  his 
agent,  or  the  master  in  his  servant  (like  the 
owner  of  a  slave),  on  which  the  law  would  nec- 
essarily imply  a  promise  to  such  principal  or 
master  for  the  personal  safety,  etc.,  of  the  agent 
or  servant.  Such  implication  is  confined  to  the 
case  of  a  vested  legal  interest,  a  property  or 
ownership  in  a  thing;  and  has  never  been  car- 
ried any  farther.  The  necessity  for  such  a  dis- 
tinction, however,  shows  still  farther  that  there 
are  so  many  more  niceties  about  this  action  of 
assurnpirit,  than  that  of  case,  as  to  render  the 
latter  decidedly  preferable. 

In  my  opinion,  a  new  trial  should  be  denied 
on  the  plaintiff  so  amending  his  declaration 
that  it  shall  be  in  anttumpsit  on  a  contract  to 
carry  the  bank  bills  in  question  on  the  trial 
and  them  only. 

My  brethren  think  that  the  third  ground  of 
the  motion  fora  nonsuit  was  well  taken.  They 
are  of  opinion  that  this  being  an  action  of  a*- 
*ump*it,  and  the  agreement  having  been  made 
apparently  with  Barnes  as  the  party  promisee, 
the  law  will  not  imply  a  promi.se  to  the  plaint- 
iffs that  the  money  should  be  carried  safely, 
although  it  belonged  to  them;  thiit  there  being 
in  fact  but  one  consideration  paid,  and  but  one 
contract,  and  that  with  Barnes,  several  prom- 
ises  cannot  be  thus  raised  to  inure  several  ways, 
one  to  the  plaintiffs  for  the  carriage  of  the 
money,  and  another  to  Barnes  for  the  carriage 
of  his  trunk  and  his  person.  On  reflection,  I 
concur  that  there  is  a  difficulty  in  this  form  of 
action,  at  least,  in  giving  such  an  effect  to  the 
contract.  This  view  is  fatal  to  the  action.  There 
must  be  a  new  trial,  the  costs  to  abide  the 
event. 


Vir  trial  granted. 
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Explained  -6  IMD»..  47H  :  2»  Barb..  SO:  3fl  Barb.. 
415  :  2  Am.  Hop..  250,  253  (48  N.  H..  33U)  ;  12  Ain.ltrp., 
27  (51  N.  H..  9). 

Cited  In-  12  N.  Y..  2!V5:  24  X.  Y..  27S  ;  40  N.  Y..  172; 
45  X.  Y..518(«  Am.  Kep..  127)  :  1  Lans.,  1:10;  30  How. 
Pr.,  40H;  38nmlf..  «I3;  1  Hilt.  227.  233  :  1  Duly.  554;  2 
Daly,  481  :  17  How.  U.  8..  40:  1W  How.  U.  H..  2«7  :  31 
Ciil.'.  53;  16  Mich.,  120:  50  Am.  Dec.,  558  (4  La.  Ann.. 
19)  ;  *  Am.  Kcp.,  244,  245  (48  X.  II.,  330). 
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Tnrt  and  contract— Particularity  required  in  com- 
plaint.  Distinguished— 1  E.  D.  S..  97. 

Cited  in-18  Barb.,  517 ;  1  E.  D.  S.,  58. 

Variance—  When  will  be  disregarded— Amendment. 
Cited  in— 22  \Veud.,  140 ;  24  Wend.,  484 ;  56  How. 
Pr.,  10 ;  43  Super.,  528. 

Money  for  traveling  expenses— Reasonable  amount 
of,  considered  baggage.  Explained-30  N.  Y.,  611. 

Cited  in— 1  Abb.  Pr.,  328 ;  4  Duer,  119 ;  Newb.,  496. 

Also  cited  in— 15  Mich.,  127 ;  11  Minn.,  291. 


545*]  *CHATFIELD  &  KIPP  t>.  FRYE. 

Conviction  in  Justice  Court  for  Disturbing  a  Re 
ligious  Congregation — Security/or  Fine — Prac- 
tice. 

Where  a  person  is  convicted  before  a  justice  of 
one  of  the  ward  courts  of  the  City  of  N.  Y.,  of  dis- 
turbing a  religious  congregation  assembled  for  di- 
vine worship,  and  fined,  security  given  by  him  for 
the  payment  of  the  fine,  in  the  name  of  the  clerk  of 
the  court  in  which  the  conviction  is  had,  is  valid ;  it 
need  not  be  in  the  name  of  the  people. 

A  misdescription  of  the  title  of  the  office  of  the 
clerk  is  not  material. 

Citation— 1  R.  S..  675,  sec.  68. 

TERROR  from  the  Superior  Court  of  the  City 
Jj  of  N.  Y.  Chatfield  and  Kipp  executed  a 
bond  to  Frye,  by  the  name  and  description  of 
"Daniel  M.  Frye,  clerk  of  the  upper  police  in 
the  City  of  New  York,"  in  the  penal  sum  of 
$33.  After  a  recital  that  Chatfield  had  been 
duly  convicted  before  James  Palmer,  Esq.,  one 
of  the  justices  for  preserving  the  peace  in  the 
City  of  N.  Y.,  of  having  disturbed  a  religious 
congregation  assembled  for  divine  worship  dur- 
ing the  performance  of  divine  worship.by  rude 
and  indecent  behaviour,  and  that  he  had  been 
lined  upon  such  conviction  $15,  besides  costs, 
the  bond  was  conditioned  for  the  payment  of 
the  said  fine  of  $15  and  the  costs,  amounting 
to  $1.50,  within  20  days  to  David  M.  Frye, 
clerk,  etc.,  at  the  police  office,  corner  of  Bow- 
ery and  Third  Sts.  On  this  bond  an  action  of 
debt  was  brought  in  the  name  of  Frye  against 
the  obligors  before  a  justice's  court  in  the  City 
of  N.  Y.  The  plaintiff  declared  upon  the  above 
bond,  and  the  defendants  demurred  to  the  dec- 
laration. The  defendants  insisted  before  the 
justice  that  the  bond  was  void,  because,  nrst.it 
should  have  been  executed  to  the  people  and 
not  to  the  plaintiff  as  clerk,  etc. ;  and  second, 
that  there  was  no  such  officer  known  to  the  law 
as  clerk  of  the  upper  police,  the  obligee  being 
in  fact  clerk  of  the  assistant  justices  court  of 
the  9th,  llth  and  15th  wards  of  the  city.  The 
justice  sustained  the  demurrer,  and  rendered 
judgment  for  costs  in  favor  of  the  defendants; 
which  judgment  was  reversed  by  the  Superior 
Court  of  the  City  of  N.  Y.,  whereupon  the  de- 
fendants sued  out  a  writ  of  error. 
546*]  *Mr.  P.  S.  Crooke,  for  plaintiffs 
in  error. 
Mr.  D.  BT.  Frye,  iu  person,  contra. 

By  tJie  Court,  Nelson,  Ch.  J.  The  principal 
error  relied  upon  is  that  the  bond  should  have 
been  taken  in  the  name  of  the  people.  The 
Statute  1  R.  S.,  675,  sec.  68,  provides  that  in 
cases  of  convictions  of  this  kind,  if  the  person 
convicted  shall  not  immediately  pay  the  penalty 
incurred  with  the  costs  of  the  conviction,  or 
give  security  to  the  satisfaction  of  the  officer 
before  whom  the  conviction  shall  be  had,  for 
702 


the  payment  of  the  said  penalty  and  costs  with- 
in 20  days  thereafter,  he  shall  be  committed r 
etc.  The  nature  or  form  of  the  security  is  not 
prescribed,  but  left  expressly  to  the  discretion 
of  the  magistrate, and  we  are  unable  to  perceive 
any  valid  objection  to  the  mode  adopted.  The 
bond  is  given  to  the  plaintiff  as  clerk  of  the 
court  before  which  the  conviction  was  had  ; 
the  misdescription  in  the  addition  is  not  mate- 
rial. If  the  penalty  incurred  had  been  paid  by 
the  defendant  instead  of  giving  security,  the 
payment  might  have  been  made  to  the  clerk, 
whose  duty  it  would  have  been  to  take  charge 
of  the  money.  The  judgment  of  the  Superior 
Court  must  be  affirmed. 
Judgment  affirmed. 


PELL  «.  LOVETT. 

Counts  in  covenant  and  assumpstt  cannot  be  joined 
in  the  same  action. 

A  misjoinder  of  counts  is  fatal  on  a  writ  of  error, 
as  well  as  on  demurrer. 

Citations-1  Chit.  PI.,  199;  Tidd.Pr.,  10, 11;  16  Johns., 
146 ;  2  R.  S..  424. 

ERROR  from  the  N.  Y.  C.  P.  Lovett  sued 
Pell  in  the  court  below.  The  first  count 
of  the  declaration  was  in  covenant,  to  which 
were  added  several  counts  in  assumpsit.  Plea 
to  the  first  count,  non  est  factum,  and  to  the 
subsequent  counts,  non  assumpsit.  There  was 
a  verdict  and  judgment  for  the  plaintiff  on  both 
issues,  and  Pell  now  brings  error. 

Mr.  J.  Law,  for  plaintiff  in  error. 

Mr.  P.  A.  Cowdrey,  for  defendant  in 
error. 

*By  the  Court,  Bronson,  J.  It  has  [*547 
been  often  said  that  counts  in  covenant  cannot 
be  joined  with  counts  in  assumpsit;  1  Chit.  PI., 
199 ;  Tidd,  Pr.,  10,  11  ;  and  if  there  be  no  ad- 
judged case  upon  the  precise  point.it  is  because 
no  one  has  ever  before  ventured  on  the  experi- 
ment of  declaring  in  this  manner.  That  a  mis- 
joinder  of  counts  is  fatal  on  a  writ  of  error  as 
well  as  on  demurrer,  has  often  been  decided  in 
England,  and  was  adjudged  by  this  court  in 
Cooper  v.  Bissell,  16  Johns.,  146.  Although  the 
present  Statute  of  Amendments,  2  R.  S. ,  424, 
is  in  some  respects  broader  than  the  former 
one,  it  has  not  cured  this  objection. 

Judgment  reversed. 

Reversed— 22  Wend.,  369. 
Cited  in— 1  Barb.,  556. 


PHELPS  &  LADD  «.  SOWLES. 

Non-intercourse  Act  Passed  by  one  of  the  States 
— Constitutionality  of — Pleading. 

Whether  a  non-intercourse  Act,subjecting  to  seiz- 
ure and  forfeiture  property  carried  into  the  territo- 
ries of  a  foreign  State.passed  by  one  of  the  States  of 
the  Union,  during  a  time  of  war  between  the  U.  S. 
and  the  sovereign  of  the  country  of  which  such  ter- 
ritories are  a  part.is  a  constitutional  and  valid  act  so 
as  to  protect  persons  acting  under  its  authority, 
qucere. 

If  it  be  constitutional  and  valid,  a  defense  arising 
under  it  may  be  shown  under  the  general  issue 

E  leaded  to  an  action  of  indebitatus  asxumpsit,  and  it 
i  not  necessary  that  the  facts  should  be  specially 
pleaded. 

WEND  19. 
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A  plea  which  is  an  answer  to  only  part  of  a  count 
is  bad,  although  there  be  other  pleas  which  go  to  the 
whole  action. 

Citations-Brayt.,  48:  2  Wend.,  419,  541,  544,  545;  20 
Johns.,  204 ;  8  Wend.,  615 ;  12  Wend.,  399 ;  13  Wend., 
46.48. 

TVEMURRER  to  plea.  The  declaration  in 
_U  this  cause  contained  five  counts  :  1.  For 
divers  goods,  wares  and  merchandise,  and  13 
kegs  of  tobacco,  sold  and  delivered  to  the  de- 
fendant ;  2.  A  quantum  valebant  on  same  arti- 
cles ;  3  An  insimul  computansent ;  4.  A  count 
for  money  had  and  received,  money  paid,  laid 
out  and  expended,  and  money  lent  and  ad- 
vanced ;  and  5.  A  count  for  work,  labor  and 
services  and  materials  found.  The  day  laid  in 
the  declaration  was  Jan.  1,  1814,  and  the  dec- 
laration contained  a  suggestion  that  for  more 
than  19  years  previous  to  the  commencement 
of  the  suit  the  defendant  was  a  resident  of  Vt. 
The  defendant  pleaded  :  1.  Non  awumpait;  2. 
548*]  *The  Statute  of  Limitations;  and  3.  A 
special  plea  commencing  thus  :  "  And  for  a 
further  plea  in  this  behalf  as  to  the  said  fourth 
count  of  the  said  declaration, and  as  to  the  said 
thirteen  kegs  of  tobacco  in  the  said  first  and 
second  counts  of  the  said  declaration  men- 
tioned," the  said  plaintiffs  ought  not  to  have  or 
maintain  their  aforesaid  action  thereof  against 
him,  because  he  says,  etc.,  setting  forth  an  Act 
of  the  Legislature  of  the  State  of  Vt..  passed 
Nov.  6,  1812,  subjecting  to  seizure  and  forfeit- 
ure any  property  taken  towards  Canada,  with 
the  intent  to  transport  the  same  into  that  Prov- 
ince ;  and  prescribing  the  mode  of  proceeding: 
which  was  that  the  property  should  be  libeled 
before  three  justices  of  the  peace, one  of  whom 
to  be  a  judge  of  a  county  court,  who  might  im- 
mediately proceed  to  condemn  the  property  and 
order  it  to  be  sold.  The  plea  then  alleges  that 
the  18  kegs  of  tobacco  were  seized  and  con- 
demned under  that  law  ;  that  the  defendant 
was  one  of  the  Board  of  Magistrates  who  con- 
demned the  properly  as  forfeited  and  ordered  it 
to  be  sold;  that  it  was  sold  by  virtue  of  such  or- 
der, and  the  proceeds  of  the  sale  received  by 
one  John  Downing..  The  defendant  then  avers 
that  the  13  kegs  of  tobacco  for  which  the  ac- 
tion is  brought  are  the  same  13  kegs  of  tobacco 
which  were  condemned  and  sold  as  forfeited, 
and  that  the  moneys  in  the  4th  count  of  the 
declaration  mentioned  are  the  proceeds  of  the 
Hiile  of  the  tobacco  under  the  said  condemna- 
tion. The  defendant  then  concludes  his  pica 
with  a  verification  and  prayer  of  judgment,  "if 
the  -niii  plaintiffs  ought  to  have  or  maintain 
their  aforesaid  action  thereof  against  him, etc." 
To  the  third  plea  the  plaintiffs  put  in  a  general 
demurrer. 

Mr.  A.  Taber,  for  plaintiffs. 

'//-.  M.  T.  Reynolds,  for  defendant. 

Ry  thf  Court,  Cowen,  J.  The  principle  of 
the  demurrer  IB,  that  the  Vt.  Non  Intercourse 
Act  of  1812  was  void  for  want  of  state  juris- 
diction over  the  subject-matter,  inasmuch  as 
that  belonged  exclusively  to  Congress  under 
A49*1the*provi8iousof  the  Constitution  of  the 
U.  8.  Thccontrary  was  decided  by  the  Supreme 
Court  of  the  State  of  Vt.,  in  1817,  in  an  action 
of  trespass de  boni*,  etc.,  viz.:  that  proceedings 
under  the  Act  were  proper  as  evidence  to  the 
jury, to  justify  the  taking.  Edward*  v.  Adam*, 
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Brayt.,  46.  When  the  question  shall  be  prop- 
erly raised  in  this  cause,  we  must,  of  course, 
review  that  decision.  However,  we  are  not  in- 
clined to  do  it  upon  this  plea,  which  is  suffi- 
ciently defective  in  other  respects. 

In  any  form,  the  plea  must  certainly  be  a 
very  singular  one  in  an  action  of  general  in- 
delritatus  assumpait;  and  I  am  sure  could  never 
be  sustained  against  a  special  demurrer.  As  it 
is.it  is  technically  bad  on  general  demurrer. 
First,  it  is  an  answer  to  only  partof  the  1st  and 
2d  counts;  and,  I  think,  cannot  be  made  to  bear 
fully,  if  at  all,  as  an  answer  to  the  fourth.  It 
does  not  pretend  to  answer  the  3d  and  5th 
counts;  Hickok  v.  Coates.  2  Wend.,  419;  Jack- 
son v.  McClaxkey,  Id.,  541.  544,  545,  per  Sav- 
age, Ch.  J.;  Sterling  v.  Sherwood,  20  Johns., 
204;  Slocum  v.  Dezpard,  8  Wend  ,615;  Ether- 
idge  v.  Osborn,  12  Id.,  399;  Loder  v.  P/ielps,  13 
Id.,  46:  and  second,  it  begins  as  an  answer 
to  part  and  concludes  by  praying  judgment 
of  the  action  generally.  Loder  v.  Plidps,  13 
Wend.,  46,  48.  It  is  no  answer  to  these  objec- 
tions that  the  other  pleas  go  to  the  whole  ac- 
tion. Each  plea  must  be  perfect  in  itself.  Lo- 
der v.  Phelps,  before  cited. 

This  whole  defense  could  with  much  more 
propriety  have  been  heard  on  the  general  issue; 
and  I  seriously  doubt  whether  a  plea  can  ever 
be  made  to  reach  these  general  counts  even  in 
substance.  The  attempt  is,  at  any  rate,  a  very 
difficult  one.  It  is  out  of  the  ordinary  way  of 
pleading.  As  the  plea  stands,  it  is  a  most  tedi- 
ous one,  and  must  be  made  much  more  so  be- 
fore we  can  hold  it  technically  good  so  as  to 
raise  the  question  of  substance;  and  as  it  is 
now  overruled  on  technical  defects  merely, and 
the  whole  matter  is  receivable,  if  worth  any- 
thing on  the  general  issue,  there  can  be  no  ob- 
ject in  allowing  an  amendment. 

There  must  be  judgment  for  the  plaintiff  on  the 
demurrer. 


*HICKS  ET  AL.  v.  MINTURN.     [*55O 

Auctioneers — Statute— Failure  to  Make  Proper 
Entry — Auctioneer  Liable  Only  for  Oroxs 
Negligence  or  lyruirance. 

Where  an  auctioneer  in  makinur  an  entry  of  a  sale 
in  his  sale-book  omitted  to  comply  with  tin-  require- 
ments of  the  Statute  Regulating  Sales  ut  Public; 
Auction,  In  conm-mience  of  which  the  sale  could 
not  be  enforced  mid  the  owner  of  the  proiH-rty  suf- 
fered a  loss  on  a  re-sale:  it  was  held.  Unit  the  auc- 
tioneer in-ill;,'-  answerable  only  for  KHISS  negligence 
or  ignorance,  was  not  liable1  In  damapcs  :  the  Act 
having  been  recently  passed,  lu'lng  of  doubtful  con- 
struction, and  not  having-  received  11  judicial  inter- 
pretation. 

Cltations-2  H.  8.,  136.  sec.  4 :  12  Wend..  548 :  :$ 
Camp..  4.r£ :  SUR.  Vend. .41 ;  Hoot  Vend..  810 ;  4  Burr.. 
20tH).  2063 ;  :i <  'amp.,  17  ;  58  Mara.,  7. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  against  Min 
turn  for  negligence  ax  an  auctioneer  in  omit- 
ting to  make  an  entry  in  bia  sale-book  conform- 
able to  the  requirements  of  the  Statute  Regu- 
lating Sales  at  Public  Auction,  2  R.  S.,  I::-;. 
sec.  4.  he  having,  in  Dec.  1HJJO,  sold  a  brig  lie- 
longing  to  the  plaintiffs.  The  vessel  was  Mild 
to  one  S.  Whitmore  for  the  sum  of  :f.'i.  l.r>u. 
who  neglecting  to  comply  with  the  terms  of 
the  sale,  the  vessel  was  re-sold  at  a  loss  of  f  000 
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The  owners  brought  an  action  against  Whit 
more  and  were  nonsuited  for  the  want  of  an 
entry  of  the  sale  in  conformity  to  the  statute, 
which  nonsuit  was  confirmed  by  this  court  on 
a  motion  for  a  new  trial.  See  12  Wend. ,  548. 
The  plaintiffs  thereupon  brought  this  suit 
against  the  auctioneer,  claiming  to  recover  the 
difference  between  the  first  and  second  sales, 
and  the  costs  incurred  in  the  suit  against 
Whit  more.  The  negligence  imputed  to  the  de- 
fendant consisted  in  his  not  making  an  entry 
of  the  sale  in  his  sale-book  at  the  time  and 
place  of  sale.  The  brig  was  sold  at  the  Ex- 
change in  the  City  of  N.  Y.  at  2  o'clock  P. 
M.,  and  the  entry  was  made  at  the  auctioneer's 
office  in  the  same  street  in  which  the  Exchange 
was  situated  before  8  o'clock  of  the  same  day; 
at  the  place  of  sale  the  auctioneer  made  amin 
ute  in  pencil  of  the  sums  bid  and  the  name  of 
the  highest  bidder.  This  was  held  insufficient 
iu  the  suit  against  Whitmore.  Upon  these  facts 
the  court  charged  the  jury  that  as  no  actual 
negligence  was  claimed  by  the  plaintiffs  to 
have  existed  in  the  defendant's  mode  of  con 
ducting  the  sale,  the  evidence  given  on  the 
part  of  the  plaintiffs  was  not  sufficient  to  en- 
o5 1  *]  title  them  to  recover.  *The  jury  found 
for  the  defendant.  The  plaintiffs  having  ex- 
cepted  to  the  charge  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  R.  J.  Dillon,  for  the  plaintiffs  in  er- 
ror, insisted  that  the  plaintiffs  were  entitled  to 
recover.  A  general  agent  is  bound  to  exercise 
ordinary  care  and  skill;  but  an  agent  of  a  par- 
ticular calling  or  profession,  as  a  surgeon,  an 
attorney,  an  auctioneer,  a  farrier,  is  bound  to 
exercise  all  the  skill  and  knowledge  which  his 
undertaking  demands.  The  undertaking  alone 
is  the  measure  of  the  skill  required:  it  is  of  no 
consequence  whether  it  be  ordinary  or  extra- 
ordinary— it  must  be  such  as  will  accomplish 
the  undertaking.  Spondet  periliam  artis.  3  Bl. 
Com.,  165;  1  Liv.  Ag.,  338,  339;  Paley,  5,  7; 
Bull.  N.  P.t  73.  And  so  are  the  cases  as  of  the 
liability  of  a  surgeon,  Slater  v.  Baker,  2  Wils., 
3o9;  of  a  farrier,  Thorne  v.  Deas,  4  Johns.,  94; 
of  a  notary,  Smedes  v.  Bk.,  20  Johns.,  378;  Al- 
len v.  Bk.,  15  Wend.,  486.  It  is  no  defense  to 
say  that  the  default  or  misfeasance  arose  from 
a  want  of  judgment,  Russell  v. Palmer,  2  Wils., 
325;  nor  from  an  ignorance  of  the  law.  Park 
v.  Hammond,  4  Camp.  N.  P.,  344.  He  further 
insisted  that  an  agent,  who  had  an  express  de- 
cision or  statute  in  relation  to  his  duties,  was 
like  an  agent,  having  instructions  from  his 
principal,  who  is  liable  even  for  a  mistake  of 
Lis  instructions.  Bundle  v.  Moore,  3  Johns. 
Cas.,  36.  The  failure  of  the  defendant  arose, 
not  from  the  ambiguity  of  a  statute,  nor  from 
misapprehension  of  a  doubtful  point  of  law, 
but  either  from  ignorance  of  the  law  or  from 
neglecting  the  plain,  clear  and  unequivocal  di- 
rections of  the  statute,  which  fully  prove  gross 
negligence  and  want  of  skill. 

Mr.  D.  Lord,  Jr.,  for  the  defendant  in 
error,  contended  that  the  undertaking  of  an 
auctioneer  implied  from  his  retainer  to  sell 
property  for  another,  is  for  reasonable  care, 
skill  and  knowledge,  and  is  not  broken  except 
by  actual  negligence.  It  was  not  claimed  in  the 
court  below  that  a  mistake  in  the  first  con- 
struction of  a  new  statute  was  actual  neg- 
ligence or  even  evidence  from  which  a  jury 

704 


could  infer  negligence.  Indeed,  it  was 
*conceded  that  there  was  no  actual  [*552 
negligence,  and  the  cause  was  so  put  to  the 
jury.  Nor  is  the  defendant  charged  with 
want  of  good  faith.  All  that  can  be  alleged 
against  him  is  that  he  made  a  mistake  in  the 
construction  of  a  statute  recently  passed.  In 
3  Camp.,  17.  it  was  held  that  an  attorney, who, 
in  business  relating  to  his  profession,  under 
takes  for  legal  knowledge,  was  not  liable  al- 
though he  had  failed  in  the  transaction  of  the 
business  intrusted  to  him  to  comply  with  the 
requirements  of  a  public  statute;  Ld.  Ellen- 
borough  saying  that  he  was  answerable  only 
for  gross  negligence. 

Mr.  Dillon,  in  reply.  The  concession,  if  the 
silence  of  the  plaintiffs  at  the  circuit  be  so  con- 
sidered, that  no  actual  negligence  was  claimed 
by  them,  does  not  affect  their  rights.  They  did 
not  pretend  that  the  defendant  had  whol- 
ly omitted  to  make  an  entry;  their  complaint 
was  that  the  entry  made  was  not  such  as  the 
law  requires.  The  case  in  Campbell  is  ac- 
knowledged to  be  law,  but  it  is  widely  differ- 
ent from  the  one  under  consideration.  The 
error  there  arose  under  the  Annuity  Act.  the 
language  of  which  is  greatly  confused  and  of 
such  doubtful  import  as  to  be  settled  only  by 
judicial  decisions;  here  the  Statute  Relative  to 
Auction  Sales  is  plain,  obvious  and  unambig- 
uous, exciting  no  doubts  and  needing  no  ju- 
dicial interpretation. 

By  the  Court,  Nelson,  Ch.  J.  The  first  sale 
was  made  Dec.  18,  1830.  The  Statute  2  R.  S., 
136,  sec.  4,  which  took  effect  Jan.  1,  preceding 
the  sale,  provides  that  "  Whenever  goods  shall 
be  sold  at  public  auction,  and  the  auctioneer 
shall,  at  the  time  of  the  sale,  enter  in  a  sale- 
book,  a  memorandum,  specifying  the  nature 
and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchasers,  and  the  name 
of  the  persons  on  whose  account  the  sale  was 
made,  such  memorandum,  shall  be  deemed  a 
note  of  the  contract  of  sale  within  the  meaning 
of  the  last  section."  That  section  makes  void 
every  contract  for  the  sale  of  goods  unless  cer- 
tain terms  therein  prescribed  are  complied  with. 
In  this  case  the  defendant,  at  the  time  of  the 
*sale,  made  only  a  note  of  the  sums  bid,  [*553 
and  of  the  name  of  the  highest  bidder,  but  in 
about  an  hour  afterwards,  when  he  returned  to 
his  counting-room,  he  made  an  entry  in  his 
sale  book  in  conformity  with  the  Act.  This 
was  determined,  in  respect  to  this  very  sale, 
not  to  be  a  sufficient  compliance;  and  accord- 
ingly.the  purchaser  was  held  not  to  be  bound. 
12  Wend.,  548.  The  plaintiffs  now  seek  to 
make  the  auctioneer  responsible  to  them  for 
the  loss  on  the  sale.  No  question  was  made  on 
the  trial  in  respect  to  the  want  of  proper  care 
or  skill, and  the  case  seems  to  have  been  placed 
by  the  plaintiff's  counsel  upon  the  ground, that 
the  omission  to  conduct  the  sale  so  as  to  make 
it  binding  upon  the  purchaser,  constituted  per 
se  a  breach  of  the  undertaking  as  auctioneer. 
No  specific  undertaking  is  pretended.  The 
plaintiffs,  therefore,  must  rely  upon  the  im- 
plied contract  arising  out  of  the  employment 
of  the  defendant  in  his  professional  character; 
and  it  is  quite'clear  that  this  cannot  extend  be- 
yond the  duties  imposed  by  reason  of  such  em- 
ployment. Like  other  professional  men  or 
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Agents, auctioneers  assume  upon  themselves  an 
•obligation  to  their  employers  to  perform  the 
service  confided  to  them  with  ordinary  care  and 
skill,  and  become  responsible  in  default  of  ei- 
ther; in  other  words, they  are  responsible  for  loss 
arising  from  gross  negligence  or  ignorance.  Be- 
yond this  their  duties  or  liabilities  do  not  ex- 
tend. This  principle  was  asserted  and  applied 
in  Denew  v.  Daverett.,  3  Camp.,  452.  There  the 
plaintiff,  an  auctioneer,  sought  to  recover  com- 
pensation for  his  services  in  the  sale  of  a  lease- 
hold estate.  The  defendant  set  up  by  way  of 
•defense,  that  he  had  conducted  the  sale  so  neg- 
ligently that  the  purchaser  was  not  bound, and 
succeeded.  Ld.  Ellenborough  observed  in  de- 
livering his  opinion:  "I  pay  an  auctioneer  as  I 
do  any  other  professional  man  for  the  exercise 
of  skill  on  my  behalf,  which  I  do  not  possess; 
And  I  have  the  right  to  the  exercise  of  such 
skill  as  is  ordinarily  possessed  by  men  of  that 
profession  or  business."  See,  also,  Sugd.  Vend., 
41;  Ross,  Vend.,  310. 

554*]  *Putting  the  liability  upon  this  foot- 
ing, the  judgment  of  the  court  below  is  cor- 
rect, because  it  cannot  be  maintained  that  the 
omission  to  comply  with  the  terms  of  the  stat- 
ute afforded  conclusive  evidence  of  gross  neg- 
ligence or  ignorance,  and  for  which  a  verdict 
should  have  been  directed  for  the  plaintiffs. 
The  Act  had  never  been  under  the  observation 
of  the  court,  and  its  meaning,  in  respect  to  the 
point  wherein  the  defendant  erred,  presented 
;a  case  for  construction,  about  which  the  legal 
profession  might  well  differ,  and  where,  of 
course,  it  would  be  most  unjust  to  hold,  that  a 
layman  must  decide  correctly  at  his  peril.  4 
Burr,  2060-2063;  3  Camp.,  17;  58  Mass.,  7. 
Judgment  affirmed. 
.Cited  in— 83  Wend.,  230. 


BUKUP  «.  VALENTINE  &  HEATH. 

"Landlord  and   Tenant — Distraint —  Time  of — 
Removal  of  Goods. 

A  landlord  may  distrain  Roods  for  rent  due,  at  any 
time  within  six  months  after  the  determination  of 
the  lease,  provided  the  (roods  remain  upon  the  de- 
mised premises. 

So  for  rent  due  he  may  distrain  Roods  which  have 
been  removed  from  the  demised  premises  at  any 
time  within  90  days  after  their  removal;  but  not 
after  that  time. 

Where  the  demised  premises  are  specific  apart- 
ments in  a  dwelling-house,  and  the  tenant  removes 
to  other  apartments  in  the  same  house,  taking  with 
him  his  Roods,  the  landlord  cannot,  for  the  purpose 
of  making  a  dlstron  for  the  rent  of  the  first  apart- 
incuts  follow  the  goods  after  six  months  subsequent 
to  the  determination  of  the  lease  of  those  apart- 
ments. 

Citations— 1  R.  L..  437.  sec.  13:  438,  seo.  17 ;  Stat. 

ttm  .  I--1".  I-.  BS,M«.T   lOow.,  ui7::Mt.&.M&Me* 
1.  16,  16. 

TIUS  was  an  action  of  replevin,  tried  at  the 
N.  Y.  Circuit  in  Oct..  1888,  before  the 
Hon.   Ogden    Edwards,   one   of   the   Circuit 
Judge*. 

The  defendant,  Valentine,  demised  to  the 
plaintiff  for  a  term  which  ended  May  1,  1835, 
the  lower  part  of  a  house  In  Mulberry  St.,  N. 
Y.,  consisting  of  all  the  lower  story,  the  two 
front  garret  bed  rooms,  the  front  basement 
kitchen,  with  half  the  cellar  and  privilege  in 
the  yard.  Valentine  at  the  same  lime  rented  to 
WKND.  19.  N.  Y.  R.,  18. 


one  Merritt  the  upper  part  of  the  same  house, 
consisting  of  all  the  second  story,  the  back  gai- 
ret  bed-room,  the  back  basement  kitchen  with 
•half  of  the  cellar,  etc.  May  1, 1835,  [*555 
Merritt  left  that  part  of  the  house  which  he  had 
previously  occupied,  and  the  plaintiff,  under 
a  lease  from  Valentine  for  one  year,  removed 
into  those  apartments.  At  the  same  time  one 
Marshall  became  a  tenant  of  Valentine  of  that 
part  of  the  house  which  the  plaintiff  had  pre- 
viously occupied.  July  30. 1835.  Valentine  and 
Heath, the  latter  acting  astheofflcer.distrained 
the  plaintiff's  goods  in  the  apartments  which 
he  then  occupied,  for  rent  due  May  1  of  the 
premises  which  the  plaintiff  had  occupied  the 
previous  year.  The  plaintiff  brought  replevin. 
The  judge  charged  the  jury  that  the  landlord, 
under  the  statute,  had  the  right,  in  this  case, 
to  follow  the  goods  for  six  months,  and  was, 
therefore,  entitled  to  a  verdict.  Verdict  for  de- 
fendants. 

Mr.  W.  Mulock,  for  plaintiff. 

Mr.  J.  Greenwood,  for  defendant. 

Hii  the  Court,  Bronson.  •/.  At  the  common 
law,  the  landlord  could  not  distrain  after  the 
termination  of  the  lease,  nor  after  the  goods 
had  been  removed  from  the  land  out  of  which 
the  rent  issued.  A  remedy  was  provided  in 
both  of  these  cases;  first,  by  authorizing  the 
landlord  to  distrain  within  six  months  after  the 
tenancy  ended,  1  R.  L.,  438,  sec.  17;  and  sec- 
ond, by  allowing  him  to  distrain  within  80 
days  after  the  removal  of  the  goods,  or  after 
the  rent  became  due  and  payable.  1  R.  L.,  437, 
sec.  13.  and  Stat.  sess.  1820.  p.  178,  sec.  7.  It 
was  still  holden  that  the  landlord  could  not 
distrain  after  the  end  of  the  term  and  after  the 
removal  of  the  goods,  although  the  distress 
was  made  within  30  days  after  the  removal. 
Terbossv.  Williams,  5  Cow.,  407.  In  the  late 
revision  of  the  laws,  the  authority  to  distrain 
after  the  end  of  the  term  was  enlarged,  so  as 
to  include  cases  where  the  goods  had  been  re- 
moved from  the  demised  premises.  2  R.  S., 
500,  sec.  1.  As  I  read  the  section,  the  landlord 
may  distrain  within  six  months  after  the  de- 
termination of  the  lease,  upon  any  goods  re- 
maining on  the  demised  premises,  in  the  same 
manner  as  if  the  tenancy  had  not  ended;  and 
*he  may  also  distrain  goods  which  [*55O 
have  been  removed,"  within  the  same  time  and 
under  the  same  provisions  and  restrictions"  as 
he  might  have  done  had  the  tenancy  continued. 
The  "  time  "  within  which  goods  removed  may 
be  distrained  is  prescribed  t>y  the  15th  section 
—It  is,  in  general,  30  days  after  the  removal, 
or  30  days  after  the  rent  becomes  due.  The 
"  provisions  and  restrictions"  are,  that  the  dis- 
tress must  in  all  cases  be  made  within  six 
months  after  the  removal  of  the  goods, and  the 
right  of  the  landlord  is  subject  to  the  claim  of 
Abonafldt  purchaser.  Sec.  16.  In  the  case  at 
bar,  the  rent  had  been  due  and  the  goods  had 
been  removed  more  than  80  days  when  the  dis- 
tress was  made,  and  the  landlord,  consequent- 
ly, acted  without  authority. 

The  judge  placed  his  decision  on  the  ground 
that  the  landlord  had  the  right  to  follow  the 
good*;  but  it  is  now  said  that  the  removal  to 
another  part  of  the  same  building  was  not  a 
removal  from  the  demised  premises.  I  cannot 
yield  to  this  argument.  Both  before  and  after 
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the  rent  fell  due  there  were  two  tenants  in  the 
house,  each  having  the  exclusive  enjoyment  of 
a  different  part  of  the  building.  May  1  the 
plaintiff  gave  up  the  rooms  he  had  previously 
occupied,  and  removed  into  other  apartments. 
He  ceased  to  be  a  tenant  of  the  rooms  he  had  oc- 
cupied in  1834,  as  fully  as  though  he  had  re 
moved  into  an  adjoining  building  owned  by 
the  same  or  another  landlord. 

New  trial  granted. 

Cited  in— 3  Hill,  550. 
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MCLAREN. 

Guaranty — Person  Guarantied  need  not  be 
Named — Negotiability  of  the  Guaranty — "  Val- 
ue Received,"  a  Sufficient  Expression  of  Con- 
sideration— Estoppel  in  Pais  against  Debtor — 
Purchase  of  Note  by  Attorney — Statute — Com- 
petency of  Witness —  Worthless  Note  in  Pay- 
ment of  Debt — Pleading —  Variance —  Objection 
Cannot  by  Raised  here  for  the  First  Time. 

A  general  guaranty  in  the  words  "I  hereby  guar- 
antee the  payment  of  a  note  made  by,  etc.,"  with- 
out naming  any  person  as  the  party  guarantied,  is  a 
valid  instrument,  and  may  be  enforced  by  anyone 
who  advances  money  upon  it,  and  be  may  in  an  ac- 
tion on  the  guaranty  declare  as  upon  a  promise  to 
himself. 

But  such  guaranty  is  not  negotiable,  so  that  an 
action  may  be  brought  upon  it  in  the  name  of  any 
person  other  than  him  in  whose  hands  it  flret  be- 
came available,  unless  it  be  upon  the  note,  the  pay- 
ment of  which  it  guaranties :  if  it  be  upon  the  note, 
it  may  be  treated  as  an  indorsement,  having  the 
quality  of  negotiability  with  the  further  benefit  of 
a  waiver  of  demand  and  notice. 

On  a  writ  of  error,  variances  between  instruments 
in  writing  produced  in  evidence  on  the  trial  and  the 
description  of  them  in  the  declaration,  cannot  be 
urged  in  reversal  of  the  judgment,  unless  specific- 
ally pointed  out  on  the  trial ;  a  general  objection  of 
variance  is  not  sufficient. 

Nor  can  it  be  urged  in  error  that  it  does  not  ap- 
pear that  demand  of  payment  and  notice  of  protest 
was  given  to  indorsers,  where  the  guaranty  is  for 
the  payment  of  a  note  upon  which  there  are  several 
indorsers,  if  such  objection  was  not  raised  at  the 
trial. 

Where  a  guaranty  is  given  for  the  payment  of  a 
promissory  note,  which  note  is  particularly  de- 
scribed in  the  instrument,  and  the  note  produced  on 
the  trial  corresponds  in  amount,  date  and  time  of 
payment,  but  varies  in  other  particulars,  the  objec- 
tion of  variance  will  not  be  heard  on  a  writ  of  er- 
ror, if  it  was  not  urged  on  the  trial. 

It  seems,  too,  that  when  the  guaranty  is  an  abso- 
lute promise  to  pay,  and  not  a  mere  guaranty  for 
collection,  and  an  advance  of  money  is  made  upon 
the  strength  of  the  declaration  of  its  validity  by  the 
guarantor,  that  the  guarantor  would  be  held  liable 
although  there  should  be  no  note  in  existence. 

In  a  guaranty  to  pay  the  debt  of  another,  the 
words  for  value  received  "  is  a  sufficient  express- 
ing of  the  consideration  to  render  the  instrument 
obligatory.. 

Declaring  a  note  to  be  good,  to  one  about  to  pur- 
chase it,  or  standing  by  in  silence  when  it  is  trans- 
ferred for  consideration,  is  an  estoppel  in  pais 
against  a  debtor. 

It  is  no  objection  to  a  recovery  upon  a  note  that 
a  practicing  attorney  bought  it,  where  it  appears 
that  he  was  already  a  creditor  of  the  bolder,  and  a 


NOTE.— Guaranty— Consideration— "  For  value  re- 
ceived" a  sufficient  expression  of.  See  Rogers  v. 
Kneeland,  13  Wend.,  114,  note.  See,  also,  in  connec- 
tion with  the  above  case  of  Watson  v.  McLaren, 
Douglass  v.  Rowland.  24  Wend.,  35:  Cooper  v.  Ded- 
rick,  22  Barb.,  516 ;  Miller  v.  Cook,  23  N.  Y.,  495 ;  22 
How.  Pr.,  66;  Howard  v.  Holbrook,  9  Bos w.,  237;  23 
How.  Pr.,  64 ;  Mosher  v.  Hotchkiss,  3  Keyes,  161. 
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jury  are  satisfied  that  the  purchase  was  made  for 
the  purpose  of  securing  a  debt,  and  that  there  was 
no  intent  to  evade  the  statute. 

A  transfer  of  a  note  at  the  risk  of  the  party  re- 
ceiving the  paper,  leaves  the  implied  warranty  that 
the  note  is  genuine,  and  a  party  to  the  transfer  is 
not  a  competent  witness  in  an  action  upon  it  if  its- 
genuineness  be  disputed  ;  but  to  exclude  the  wit- 
ness, the  objection  must  be  distinctly  put  upon  that 
ground. 

It  seems  that  receiving  a  worthless  note  as  pay- 
ment, is  not  an  extinguishment  of  a  debt. 

Citations— 15  Johns.,  240,  241 :  16  Johns.,  201 ;  6 
Cow..  484,  491;  3  Cow.,  252,  260 : 15  Mass.,  75: 12  Wend., 
446,  450 ;  2  Yateg,  464,  551 ;  Addis.,  155 ;  14  Serg.  &  R., 
304;  16  Serg.  &  R.,  18;  4  Mon.,  73;  1  B.  &  Adolph.. 
142 ;  Sess.  Laws,  1818,  p.  278,  sees.  1,  2 :  3  Wend..  120 ; 
3  Carr.  &  P.,  162;  8  Greenl.,  234;  10  East,  355:  13 
Mass.,  158;  6  Wend.,  637,  639,  644  ;  14  Mass.,  172;  12 
Mass.,  14 ;  20  Johns.,  365 ;  7  Conn.,  523  ;  7  Mass.,  479. 
481 ;  1  H.  Bl.,  605,  606 ;  Chit..  Bills,  30,  272.  273.  326  ;  5 
Wend.,  307. 

ERROR  *from  the  Supreme  Court  [*558- 
of  the  City  of  N.  Y.  McLaren  brought  an 
action  of  assumpsit  against  Joseph  Watson. 
The  declaration  contained  numerous  special 
counts  and  also  the  common  money  counts. 
In  the  4th  count  the  plaintiff  alleged  that  Apr. 
28,  1828,  he  being  the  owner  and  holder  of  a 
promissory  note,  bearing  date  on  that  day, 
whereby  William  A.  Blackney  and  Edgar  C. 
Blackney,  jointly  and  severally,  60  days  after 
the  date  thereof,  promised  to  pay  to  the  order 
of  William  Watson  $300  for  value  received, 
which  note  it  was  alleged  had  been  indorsed  in 
blank  by  the  payee,  by  Daniel  S.  Tuthill  and 
by  William  Watson,  Jr.,  the  defendant,  in  con- 
sideration of  the  premises  and  of  a  valuable 
consideration  received  of  the  plaintiff,  made 
and  subscribed  an  instrument  in  writing  in 
these  words:  "  New  York.  April  28,  1828.  I 
hereby  guarantee  the  payment  of  a  note  at  60 
days  drawn  by  William  A.  Blackney  and  Ed- 
gar C.  Blackney,  payable  to  the  order  of  Will- 
iam Watson  (New  Milford,  Connecticut), 
William  Watson  (393,  Pearl  Street),  and  Dan- 
iel S.  Tuthill  (13  Christopher  Street),  for  $300 
for  value  received,  dated  April  28,  1828."  The 
plaintiff  theu  averred  that  the  note  of  which  he 
was  the  holder,  and  the  note  described  in  the 
guaranty,  were  one  and  the  same,  and  that  it 
remained  due  and  unpaid.  By  means  whereof 
the  defendant  became  liable  to  pay  the  money 
in  the  note  specified,  and  being  so  liable,  prom- 
ised to  pay.  etc.  The  defendant  pleaded  non 
assumpsit  to  this  count.  Ou  the  trial  of  the 
cause,  the  plaintiff  produced  the  note  and  guar- 
anty declared  upon,  the  signatures  of  the  par- 
ties to  which  were  admitted,  and  called  Daniel 
M.  Frye,  who  testified  that  he  received  the 
note  and  guaranty  from  Daniel  S.  Tuthill,  one 
of  the  indorsers  of  the  note,  shortly  after  the 
date  of  the  same,  in  security  for  $200  advanced 
at  the  time  to  Tuthill,  and  for  $100  previously 
lent  in  the  witness'  note  which  he.  the  wit- 
ness, had  subsequently  paid;  that  be  fore  mak- 
ing such  advance,  he  called  upon  the  defend- 
ant, showed  him  the  note  and  guaranty,  told 
him  he  was  about  to  advance  money  upon  the 
securities,  and  asked  him  if  it  was  right,  and 
received  for  answer  "  it  was  good."  The  wit- 
ness further  testified  that  in  Sep.,*1832,[*559 
he  passed  the  note  and  guaranty  to  the  plaint- 
iff in  part  pavment  of  promissory  notes  to  the 
amount  of  $1,500,  which  the  plaintiff  held 
against  him;  that  the  plaintiff  received  the  note 
and  guaranty  as  cash,  and  at  his  own  risk,  and 
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with  knowledge  that  his,  the  witness'  title  to  it 
was  disputed.  He  further  testified  that  the 
notes  for  $1,500  had  since  been  surrendered  by 
the  plaintiff.  .On  his  cross-examination  he  stat- 
ed that  at  the  time  he  received  the  note  and 
guaranty  from  Tuthill,  he  was  a  practicing  at- 
torney in  the  City  of  N.  Y.  This  witness  was 
objected  to  as  incompetent  on  the  ground  of 
interest.  In  addition  to  the  facts  above  stated 
as  testified  to  by  him.  he  stated  that  after  the 
transfer  of  the  note  and  guaranty  to  the  plaint- 
iff, he  voluntarily  gave  to  the  plaintiff  a  guar- 
anty, which  had  been  since  surrendered  to 
render  him  a  competent  witness.  The  judge 
overruled  the  objection  and  the  defendant's 
counsel  excepted.  On  this  evidence  the  plaint- 
iff rested.  The  counsel  for  the  defendant 
moved  for  a  nonsuit  on  the  following  grounds: 
1.  That  Frye,  being  a  practicing  attorney  at 
the  time  he  became  possessed  of  the  securities, 
no  action  could  be  maintained  upon  them  ;  2. 
That  the  note  and  guaranty  produced  on  the 
trial  varied  from  the  instruments  set  forth  in  the 
declaration;  3.  That  the  guaranty  being  a  sep- 
arate and  distinct  instrument,  was  not  negoti- 
able and,  consequently,  an  action  thereon  could 
not  be  maintained  in  the  name  of  the  plaintiff; 
4.  That  the  guaranty  was  void,  no  promisee  be- 
ing named  therein  ;  or  if  not  void  for  that 
cause,  it  was  not  proved  that  the  contract  of 
guaranty  was  made  with  the  plaintiff;  5.  That 
the  guaranty  was  void  for  want  of  a  consider- 
ation expressed;  that  the  words  "for  value  re- 
ceived "  do  not  import  or  show  any  considera- 
tion; that  they  are  merely  descriptive  of  the 
note  referred  to  ;  and  6.  That  there  was  no 
proof  of  demand  of  payment  of  note  and  no- 
tice to  the  indoreers  as  averred  in  two  counts 
of  the  declaration.  The  judge  presiding  at  the 
trial  refused  to  grant  the  nonsuit,  and  the  de- 
fendant's counsel  excepted.  The  defendant 
then  called  William  A.  Blackney,  one  of  the 
makers  of  the  note,  as  a  witness,  who  testified 
that  the  guaranty  was  given  for  the  accom- 
modation of  the  makers,  and  that  Frye  had 
56O]  'fraudulently  'obtained  possession  of 
the  securities  ;  to  rebut  which  testimony  the 
plaintiff  adduced  evidence  in  reply.  The  evi- 
dence being  closed,  the  counsel  for  the  defend- 
ant requested  the  presiding  judge  to  charge  the 
jury,  that  if  from  the  evidence  they  believed 
that  the  guaranty  was  given  merely  for  the  ac- 
commodation of  the  makers  of  the  note,  that 
the  plaintiff  would  be  entitled  to  recover  only 
the  $200  advanced  by  Frye  with  the  interest 
thereof.  The  judge  refused  so  to  charge,  and 
directed  the  jury  that  if  they  credited  the  tes- 
timony adduced  on  the  part  of  the  plaintiff,  he 
was  entitled  to  their  verdict  for  the  full  amount 
of  the  $800  note  and  interest;  to  which  charge 
the  defendant's  counsel  excepted.  The  jury 
found  for  the  plaintiff.  The  defendant  sued 
out  a  writ  of  error,  and  having  died  previous 
to  the  argument  of  the  cause,  bis  executors 
were  substituted  as  plaintiffs  in  error. 

Mr.  C.  O'Conor,  for  the  plaintiffs  in  er 
ror,  insisted  upon  the  points  rained  at  the  trial 
on  the  motion  for  a  nonsuit,  and  two  addition- 
al poinU,  viz.:  1.  That  there  watt  no  proof  of 
the  existence  of  such  a  note  as  wan  described 
in  the  guaranty  ;  and  2.  That  WaUon,  the 
guarantor,  was  merely  a  surety,  and  all  the  prior 
parties,  indorsee,  as  well  as  makers,  stood  in 
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the  relation  of  principals  to  him,  and  no  proof 
having  been  given  of  a  demand  of  payment  of 
the  makers  and  notice  to  the  indorsers,  the 
latter  were  discharged;  and  being  discharged, 
the  holder  of  the  note  had  lost  his  remedy 
against  the  guarantor. 

Mr.  W.  Kent,  for  the  defendant  in  error, 
contended  that  Frye  was  a  competent,  witness, 
not  having  any  interest  in  the  event  of  the  suit, 
and  that  there  was  no  validity  in  the  objection 
that  he  was  a  practicing  attorney  when  he  ac- 
quired control  of  the  securities,  because  the 
manner  in  which  he  obtained  the  securities  was 
not  a  buying  within  the  prohibition  of  the 
statute;  and  besides  the  transaction  was  within 
the  proviso.  He  insisted  that  the  guaranty  in 
this  case  was  an  absolute  promise  to  pay  at  the 
maturity  of  the  note,  waiving  demand  and  no- 
tice of  non-payment.  Allen  v.  *Right-  [*561 
mere,  20  Johns.,  365;  Breed  v.  HiUJiouse,  7 
Conn.,  523,  and  was  distinguishable  in  its  nat- 
ure from  a  guaranty  of  collection,  an  instru- 
ment like  that  declared  on  in  Lamourieux  v. 
Hewit,  5  Wend.,  307,  that  it  was  appurtenant 
to  the  note  and  negotiable;  that  its  being  on  a 
separate  piece  of  paper  was  no  objection  to  it, 
for  so  may  be  an  acceptance;  Chit.  Bills,  222; 
that  there  is  nothing  restrictive  in  it,  and  on 
the  contrary  its  terms  plainly  indicate  that  it 
was  meant  to  be  negotiable,  Chit.  Bills,  131 ;  3 
T.  R.,  481;  1  H.  Bl.,  569;  Upham  v.  Prince, 
12  Mass.,  14;  and  being  in  all  respects  tanta- 
mount to  an  indorsement,  there  was  no  valid 
objection  to  its  negotiability.  It  was  made  for 
a  valuable  consideration,  the  words  "value 
received,"  being  part  of  the  guaranty,  and  not 
merely  descriptive  of  the  note  as  contended  on 
the  other  side,  and  that  the  defendant  was, 
therefore,  estopped  from  denying  that  it  was 
made  on  valuable  consideration.  It  was  simul- 
taneous with  the  note  in  operation;  the  date 
of  the  two  instruments  is  the  same,  and  they 
came  into  legal  existence  together.  If  the 
above  propositions  were  correct,  he  contended 
that  the  note  and  guaranty  were  receivable  in 
evidence  under  the  money  counts. 

By  the  Court,  Cowen,  J.  I  am  at  a  loss  to 
conceive  on  what  ground  Frye  could  have 
been  rejected  as  a  witness  interested  to  sustain 
the  plaintiff's  claim.  The  latter  took  the  note 
and  guaranty  in  question  at  his  own  risk  with- 
out fraud;  and  the  guaranty  of  Frye  had  been 
delivered  up  and  canceled.  This  restored  his 
competency.  A  transfer  at  the  risk  of  the 
maker's  solvency,  or,  which  means  the  same 
thing,  to  be  collected  at  the  holder's  own  risk, 
Htill  leaves  the  implied  warranty  that  the  note 
is  genuine,  llerrick  v.  Whitney,  15  Johns., 
240,  and  vide  Id.,  241,  n.  a;  Shaver  v.  Kid,.  1(1 
Johns.,  201;  Murray  v.  Jtultih,  6  Cow.,  484. 
491.  Where  a  man  takes  negotiable  paper  as 
cash  at  his  own  risk  generally,  and  there  is  no 
fraud,  all  liability  of  the  transferrer  is  cut  off. 
Beside,  Frye  was  not  called  to  prove  the  gen- 
uineness 01  the  defendant's  signature,  nor  was 
•that  contested.  It  wax.  in  fact,  ad  (*,"»<  J2 
mitted  after  the  objection  made  to  Frye  had 
been  overruled.  Even  where  the  implied  war- 
ranty remains,  or  where  there  in  an  express 
warranty,  if  the  defendant  mean  to  exclude  the 
witness  upon  the  ground  that  the  paper  is 
forged,  he  should  say  so  expressly;  for  that 
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enables  the  plaintiff  either  to  release  the  wit- 
ness or  remove  the  objection  through  fnH  proof 
of  the  signature  by  other  witnesses.  Whe»  that 
is  put  beyond  dispute,  it  would  be  hypercriti 
cal  and  contrary  to  the  principle  which  governs 
questions  of  competency,  to  say  that  the  bare 
possibility  of  the  witness  still  being  made  liable 
as  upon  simulated  paper,  should  exclude  him. 
Williams  v.  Matthew*,  3  Cow.,  252,  260;  Mur- 
ray v.  Judah.  6  Id.,  484,  491.  It  is  said  that  a 
failure  to  collect  this  debt  by  the  plaintiff  will 
revive  his  claim*against  Prye.  The  answer  has 
been  already  given;  he  took  the  paper  as  cash, 
and  surrendered  his  notes.  He  took  it  as  pay- 
ment knowing  all  about  the  defense,  and  yet 
agreed  to  run  all  risk.  He  has  surrendered 
Frye's  guaranty  with  the  express  intent  to  make 
him  competent.  Various  circumstances  con- 
spire to  show  an  intent  that  no  liability  should 
remain.  Surely  a  release  under  seal  could  have 
done  no  more.  Admit  that  the  naked  circum- 
stance of  receiving  a  worthless  note  as  pay- 
ment, will  not  extinguish  the  debt,  according 
to  the  case  cited  by  the  counsel  for  the  plaint- 
iff in  error,  Bk.  v.  Gore,  15  Mass.,  75,  and  to 
which  many  of  our  own  cases  might  be  added, 

S:t  here  is  much  more  than  that  simple  act. 
o  doubt  the  record  in  this  suit  would  be  evi- 
dence against  Frye  to  show  the  failure  of  the 
security  on  the  defendant's  succeeding,  accord- 
ing to  the  case  cited  to  us  of  Brewster  v.  Coun- 
tryman, 12  Wend.,  446,  450.  But  a  warranty 
or  some  other  ground  of  liability,  must  first  be 
shown.  We  see  that  none  was  left. 

Several  particulars  in  which  the  proof  is  said 
to  vary  from  those  counts  of  the  declaration 
upon  which  the  cause  was  tried,  are  now  for 
the  first  time  pointed  out;  such  as,  that  the 4th 
count  supposes  the  guaranty  to  have  been  de- 
livered to  the  plaintiff  below;  that  the  5th  sup- 
poses it  to  be  an  indorsement;  the  6th  avers 
563*]that  the  note  was  negotiable  *and  deliv- 
ered to  the  payee,  William  Watson,  and  that 
the  guaranty  was  payable  to  order;  whereas, 
the  proof  sustains  none  of  these  counts  in  the 
respects  mentioned.  Again;  that  the  guaranty 
is  a  special  contract  and,  therefore,  not  within 
the  general  counts,  and  the  admission,  value 
received,  merely  formal,  etc.  A  single  answer 
will  suffice  for  these  and  the  like  objections, 
which  come  on  the  ground  of  variance.  They 
were  not  raised  at  the  trial.  The  objection  was 
general,  that  the  guaranty  and  note  varied 
from  each  count.  The  objection  stopped  there. 
To  be  made  available  by  exception,  the  par- 
ticular discordances  should  have  been  pointed 
out,  as  they  are  now;  for  they  were  open  to  be 
obviated.  Every  conceivable  objection  which 
can  be  brought  within  the  general  one  as  made 
in  the  bill,  of  variances  between  the  declara- 
tion and  papers  in  evidence,  are  amendable  by 
statute;  and  others  now  raised  might,  perhaps, 
have  been  obviated  either  on  other  principles 
of  amendment,  or  the  defect,  on  being  pointed 
out.  supplied  by  farther  proof. 

Upon  the  merits,  the  objection  that  no  con- 
sideration is  expressed  in  the  guaranty,  is  not 
founded  in  fact.  The  words  "  for  value  re- 
ceived," are  a  sufficient  expression.  Nor  will 
the  objection  lie  that  no  consideration  was  in 
fact  paid;  the  credibility  of  the  plaintiff's  tes- 
timony was  submitted  to  the  jury;  and  a  part 
of  it  was  the  statement  of  Frye,  that  he  took 
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the  nole  and  advanced  money,  after  fcr  had 
apprised  the  defendam  that  such  was  hfe  in- 
tention, »Bd  submitted  tke  guaranty  to  him,  he 
replying  that  it  was  good.  Such  a  declaration, 
nay,  even  standing  by  in>  silence  and  seeing  a 
chose  in  action  assigned  for  consideration,  is 
an  estoppel  in  pais  against  a  debtor.  Buchan- 
an v.  Taylor,  Addis.,  155;  Ludwick  v.  Croli,  Z 
Yeates,  464;  Came*  T.  FieM,  Id.,  551;  Weaver 
v.  M'Corde,  14  Serg.  &  R.,  304;  M' Mullen  v. 
Wenner,  16  Id.,  18;  Morrfe&n  v.  Beckwith,  4- 
Mon.,  73.  Evea  a  defense  that  a  bond  was 
given  to  secure  a  gambling  debt,  was  in  one 
case  held  to  be  cut  off  by  the  obligor's  admis- 
sion of  its  validity  to  a  proposed  assignee,  no- 
stronger  in  its  terms  than  the  one  here  proved 
by  Frye.  Davison  v.  Franfklm,  1  Barn.&  Ad  , 
*142.  Thus  being  validated,  it  must  f*5B<* 
stand  good  for  its  face,  the  whole  note  described 
in  it;  and  for  that  it  passed,  if  for  any  part,  to- 
the  plaintiff. 

The  objection  that  there  is  a  variance  be- 
tween the  note  as  described  in  the  guaranty  and 
the  one  in  proof,  was  not  raised  upon  the  trial, 
and  cannot,  therefore,  now  be  heard.  But  an  an- 
swer appears  on  the  bill.  The  defendant  ad- 
mitted the  guaranty  to  be  valid;  it  is  a  contract 
perfect  in  itself  to  pay  $300.  Frye,  perhaps 
the  plaintiff,  acted  on  the  faitb  of  the  admis- 
sion, and  to  allow  an  objection  founded  OB  a 
misdescription,  would  be  to  sanction  a  defense 
quite  ungracious,  not  to  say  positively  fraudu- 
lent. A  man  chooses  to  describe  and  agree  to 
pay  a  note  to  another  which  has  no  existence, 
upon  a  valuable  original  consideration  received. 
Is  it  to  be  endured  that  by  his  own  misdescrip- 
tion, or  the  fact  that  no  such  note  exists,  he 
shall  escape  all  liability  on  his  contract?  In 
effect,  the  defendant  below  did  so  agree;  and 
rather  than  he  should  escape  on  the  ground 
that  there  was  no  note,  the  law  will  make  the 
guaranty  in  legal  effect  a  stipulation  that  there 
was  such  a  note,  and  hold  him  in  that  form. 
But  it  is  enough  that  this  point  is  not,  as  a  mat- 
ter of  variance,  before  us. 

Another  objection  now  raised  was  not  made 
at  the  trial  and,  therefore,  is  not  tangible  on 
error.  It  is,  that  the  defendant  was  a  surety 
for  indorsers  as  well  as  makers;  that  the  plaint- 
iff discharged  the  indorsers  on  the  note  by- 
omitting  the  usual  demand  and  notice  and, 
therefore,  the  defendant  is  discharged  by  the 
laches  of  the  holder.  Nothing  is  said  of  sure- 
ty, or  his  protection  against  any  omission  by 
the  plaintiff,  in  the  bill  of  exceptions.  Had  it 
been,  demand  and  notice  might  have  been 
shown;  or  it  might  have  been  proved  that  the 
defendant  had  waived  it,  or  that  he  was  prin- 
cipal in  the  transaction. 

That  Frye  was  an  attorney  and  counselor  at 
law  when  he  obtained  the  note  from  Tuthill, 
was  made  a  distinct  objection  at  the  trial.  The 
Statute  of  Apr.  21,  1818,  Sess.  L.  of  that  year, 
p.  278,  sees.  1,  2,  was  in  force  at  the  time.  Sec- 
tion 2  made  the  purchase  of  a  chose  in  action 
by  an  attorney.etc.,  aground  of  defense  against 
a  suit  upon  it.  *People  v.  Walbridge,  3  [*565 
Wend.,  120.  The  answering  argument  is,  that 
here  the  note  and  guaranty  were  received  bona 
fide  in  payment  of  an  antecedent  debt,  which 
was  allowed  by  a  proviso  in  the  Statute.  Sec. 
1.  I  think  the  jury  might  so  find,  on  the  proof, 
and  that  the  judge,  therefore,  properly  refused 
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to  nonsuit.  Allowing  the  object  to  have  been 
the  payment  of  Frye's  previous  loan,  unmixed 
with  any  intent  to  evade  the  statute,  we  think 
he  stood  within  the  proviso,  although,  in  order 
to  attain  the  desired  security,  he  was  under  the 
necessity  of  making  the  additional  and,  it  is 
true,  comparatively  large  advance  of  $200.  We 
are  to  intend  that  the  case  was  properly  sub- 
mitted to  the  jury  in  this  respect,  as  nothing 
appears  in  the  bill  to  the  contrary. 

We  now  come  to  the  remedy  upon  the  guar- 
anty, which  was  evidently  intended  by  the  de- 
fendant to  travel  with  the  promissory  note,  and 
secure  whomsoever  might  take  and  hold  it  on 
the  faith  of  the  guaranty.  It  contains  all  the 
usual  requisites  of  a  guaranty  except  the  name 
of  the  particular  guarantee;  and  that  it  could 
not  do,  because  as  yet  he  was  not  known.  Fi- 
nally,however,  with  the  privity  of  the  guarantor 
a  guarantee  comes.  In  the  person  of  Frye.  He 
advances  the  money,  and  takes  the  paper.  Sure- 
ly there  can  be  no  difficulty  in  saying  that  he 
acquired  a  right  to  sue  in  his  own  name  under 
the  circumstances  detailed  by  him. 

No  name  is  necessary  in  the  kind  of  guaranty 
with  which  these  parties  were  dealing,  at  least 
as  far  as  Frye  was  concerned.  It  was  the  ob- 
vious intent  of  the  defendant  below  to  indem- 
nify any  man  of  the  whole  community,  who 
should  advance  money  on  the  credit  of  the  note, 
and  especially  on  the  credit  of  the  guaranty. 
Frye  did  so  with  full  notice  to  the  defendant  ; 
and  the  previous  floating  promise  then  took  that 
of  a  direct  one  to  him,  and  might  be  declared 
on  as  having  that  legal  effect.  By  making  the 
guaranty  with  intent  that  the  Blackneys  should 
take  it  and  obtain  money  upon  it  from  such  per- 
son as  they  pleased,  the  defendant  made  them 
his  agent  to  go  in  person  or  by  Tuthill  to  Frye 
or  any  other,  and  on  procuring  the  money,  the 
promise  is  deemed,  in  legal  effect,  to  have  been 
ACiO*]  made  to  him.  It  was  *at  first  a  propo- 
sition to  him  and  all  the  world, made  on  a  valu- 
able consideration;  and  on  his  accepting  it,  the 
contract  became  complete,  and  may  be  made 
good  by  averment.  Walton  v.  Dodson,  8  Car. 
&  P.,  162,  per  Oazelee, J.;  Bradley  v.  Cary,S 
Greenl.,  284.  In  Phillips  v.  Batemtin,  16  East, 
856,  it  was  not  denied  that  a  public  promise  by 
advertisement,  to  guaranty  the  notes  of  a  bank 
upon  which  there  was  a  run,  would  bind  the 
promisor,  and  subject  him  to  an  action  at  the 
suit  of  those  who  should  forbear  to  press  the 
bank,  provided  a  consideration  bad  been  duly 
expressed,  and  an  intent  had  appeared  so  to 
pay,  although  no  one  could  be  named.  The  in 
tent  is  the  question:  and  the  payee  may  be  in- 
dicated by  extrinsic  proof.  Brown,  v.  Oilman, 
18  Mass.,  158,  and  canes  cited;  Dovglats  v.  Wil- 
keton,  6  Wend.,  687.  644.  and  cases  cited. 

The  case  might, at  any  rate,  have  been  brought 
within  the  common  counbi  at  the  suit  of  Frye. 
according  to  TV.  of  Farmington  Academy  T.  Al- 
len, 14  Mass.,  172.  There,  the  defendant,  with- 
out consideration,  became  a  subscriber  for  $50 
to  erect  an  academy,  naming  no  one  as  payee, 
and  there  being  no  consideration.  It  was  held 
that  the  plaintiffs  having  paid  money  for  the 
building,  with  tin- defendant's  knowledge  might 
recover  as  for  money  paid. 

Frye  sold  the  note  to  the  plaintiff  below,  with 
the  guaranty, which  wax  a  separate  instrument 
or  contract  made,  as  we  have  ju-t  seen,  in  le- 
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gal  effect  with  Frye;  and  the  great  question  is, 
whether  it  was  negotiable.  It  is  not  denied  that, 
as  a  general  rule,  one  can  not  become  a  party 
to  negotiable  paper  unless  his  name  appear 
upon  the  paper  itself;  but  it  is  said  that  in  this 
case  the  making  of  the  guaranty  intended  to 
run  with  the  note,  was  equivalent  to  an  indorse- 
ment; and  being  absolute,  it  was  equal  to  an 
indorsement  with  waiver  of  demand  and  no- 
tice. We  are  referred  to  Upham  v.  Prince,  12 
Mass.,  14.  There  the  defendant,  Prince,  to 
whose  order  the  note  was  payable  on  demand, 
indorsed  it  thus:  "I  guarantee  the  payment  of 
this  note  within  six  months."  He  delivered  it 
thus  indorsed,  to  one  Faulkner,  for  value;  and 
he  transferred  it  to  the  plaintiffs.  The  court 
*held  that  the  note  passed  to  Faulkner,  [*56 7 
who  might  transfer  it  to  the  plaintiff.  Yet  even 
in  that  case,  they  doubted  whether  the  guar- 
anty, as  such,  would  pass  beyond  Faulkner  ; 
and  so  express  themselves.  They  say:  "  The 
defendant's  engagement  amounts  to  a  promise 
that  the  note  should,  at  allevents.be  paid  with- 
in six  months.  Now  this  promise  may  not  be 
assignable  in  law,  and  yet  the  note  itself  may 
be  assignable  by  the  party  to  whom  it  was  so 
!  transferred,  so  that,  upon  the  nonpayment  of 
j  it  by  the  promisor,  the  holder  would  have  a 
right  of  action  against  Prince,  as  indorser.  " 
But  in  that  case,  the  guaranty  was  departed 
from;  the  defendant  was  sued  as  indorser, and 
the  usual  demand  and  notice  were  shown  in  or- 
der to  charge  him.  That  case  shows  that  the 
indorser  may  stand  in  the  double  relation  of  an 
express  guarantor  and  an  implied  indorser,  be- 
ing treated  as  the  former  by  his  immediate 
guaranty,  and  the  latter  by  a  remote  transferee. 
In  the  case  at  bar,  the  defendant's  name  was  not 
on  the  note;  nor  was  he  treated  as  a  simple  in 
dorser.  No  demand  or  notice  was  shown,  and 
this  defect  was  objected  at  the  trial,  as  a  fail- 
ure of  proof  on  the  merits.  The  guaranty  here 
is  indeed  absolute,  according  to  the  cases  cited 
of  Allen  v.  Right-mere,  20  Johns.,  865,and  Breed 
v.  Hillhouxe.  7  Conn.,  528;  this,  however, is  only 
a  further  departure  from  the  character  of  a  sim- 
ple indorsement. 

But  if  the  guaranty  stood  on  the  note,  and 
admitting  that  then  we  must  allow  it  to  inure 
and  be  treated  as  an  indorsement,  and  even  an 
indorsement  having  the  quality  of  negotiability 
with  a  waiver  of  demand  and  notice,  the  case 
is  still  short  of  the  general  rule.  It  is  not  on 
the  note.  Dougla**  v.  Wilketon,  6  Wend..  689. 
Per  Our.;  per  Bewail,  J.,  in  Taylor  v.  liinnry.7 
Mass.,  481 ;  per  Eyre.CVt.  B.,  in  Oibtton  v.  Minet, 
1  H.  Bl..  605.  606;  Chit..  Bills,  80,  Am.  ed.  of 
1886,  and  cases  cited.  In  the  book  last  cited 
the  law  is  thus  stated:  "It  is  a  general  rule  that 
no  person  can  be  considered  as  a  party  to  a  bill, 
unless  his  name,  or  the  name  of  the  firm  of 
which  he  is  a  partner,  appear  on  some  part  of 
It."  Again:  "If  there  be  not  room  on  the  bill. 
others  may  be  added  on  an  annexed  puprr  culled 
*un  allonge."  There  are  doubtless  ex  [*4>418 
centions.  such  as  a  separate  acceptance,.  C'liit., 
Bills.  Am.  ed.  of  1886,  p.  328.  and  cases  cited. 
Nor  is  it  necessary  to  deny  that,  in  antilogy  to 
that,  an  indorsement,  which  is  another  bill  of 
exchange,  may  be  made  in  the  same  manner. 
"Sometime*.1  says  Mr.  Chilly,  "on  a  transfer 
of  bills  or  notes,  a  party  may  object  to  indorse, 
but  yet  will  collaterally  guaranty  the  payment. "' 
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He  then  proceeds  to  give  various  forms  of  valid 
guaranties,  absolute  and  qualified,  and  adds, 
that  "Even  in  those  cases  where  a  valid  engage- 
ment has  been  made  that  a  bill  or  note  shall  be 
paid,  it  is  effectual  only  between  the  original 
parlies  to  it.  and  not  transferable  at  law  or  in 
equity,  or  in  bankruptcy  ;  nor  can  the  action 
or  proof  be  upon  it,  as  in  the  case  of  the  in- 
dorsement of  a  bill  or  note;  but  it  must  be  on 
the  special  agreement,  or  the  consideration 
which  existed  before,  or  passed  at  the  time  of 
the  transfer."  Id.,  272,  273,  and  cases  cited. 
Indeed,  the  rule  has  been  expressly  held  in 
nearly  the  same  language  by  this  court.even  of 
an  indorsed  guaranty.  Lamorieux  v.  Hewit,  5 
Wend.,  307;  and  previously  by  the  Supreme 
Court  of  Mass.,  Taylor  v.  Binney,  7  Mass.,  479. 
We  are  furnished  with  no  case,  nor  dictum  to 
the  contrary;  and  it  seems  to  us  that,  by  sus- 
taining this  judgment,  we  should  confound  all 


distinction  between  an  indorsement  and  a  guar- 


purpose.  or  on  bis  own  cross-examination,  it  is  com- 
petent for  the  party  calling  him  to  adduce  testi- 
mony, iu  support  of  his  character,  for  truth  and 
veracity,  so  that  the  jury  may  pass  upon  his  credi- 
bility.t 

The  mere  contradiction  of  a  witness,  affords  no 
ground  for  calling  testimony  in  support  of  his  char- 
acter. 

On  the  trial  of  an  indictment  for  murder,  where 
there  is  no  pretense  that  the  prisoner  killed  the  de- 
ceased, while  engaged  in  a  riot  or  other  misdemean- 
or, not  amounting  to  a  felony,  by  misadventure, 
but  the  death  ensued  in  consequence  of  an  inten- 
tional violence  upon  the  person  of  the  deceased, 
whether  the  prisoner  designed  to  kill  or  not,  he  is 
not  entitled  to  have  the  jury  instructed  that  they 
cannot  convict  of  murder,  if  they  should  come  to 
the  conclusion  that  the  mortal  wound  was  inflicted 
in  committing,  or  attempting  to  commit  an  offense, 
which  of  itself  is  less  than  a  felony. 

Homicide,  occasioned  by  committing  or  attempt- 
ing to  commit  a  misdemeanor,  though  murder  at 
the  common  law,  is  by  the  Revised  Statutes  reduced 
to  manslaughter  in  the  first  degree. 

On  a  trial  for  murder,  where  it  appeared  that  the 
deceased  sought  to  gain  admittance  into  a  house  of 


ill-fame  by  violence,  and  against  the  will  of  the 
keeper  thereof,  who  made  an  attack  upon  the  ag- 

anty.     In  so  doing  we  should  violate  the  law  \  gressor,  and  death  ensued,  it  was  held,  that  testi- 
as  lone  understood  and  acted  upon  by  the  mer-  i  mony  that  threats  had  been  made  a  week  previous 

/Mjntilpfnmrminitv    nnH  frnstrfttp  thp  intpnt  of    *°  the  assault  by  persons  who  had  broken  into  the 
cantile  community,  and  l  01  |  hou8Gt  that  they  would  return  8ome  other  night 

the  defendant  below.  A  separate  guaranty  of 
a  negotiable  note  or  bill  does  not,  like  an  ac- 
ceptance or  indorsement,  run  with  its  principal, 
but  must  end  where  it  began,  like  a  bond  or 
oilier  like  chose  in  action.  The  action,  there- 
fore, should  have  been  in  the  name  of  Frye. 
In  rendering  judgment  for  McLaren  there  was 
error,  and  it  must  be  reversed. 


Affirmed— 26  Wend.,  425. 
Corrected— 2  Hill,  192. 

Consideration—  What  a  sufficient  expression  of.  Ex- 
plained—23  X.  V.,  496. 

Cited  in-24  Wend.,  40  ;  20  Barb.,  160;  9  Bos.,  243: 
s.,  468. 

nqranty  —  Contract  urithout  specifying 
giWee.^tedJn-5  Hill.  480, 643;  10  Barb.,  386;  28  Am.  i  tion ;  but  it  seems  that  this  rule  would  not  be  ex- 


and  break  in  again,  might  be  received  and  submit- 
ted to  the  consideration  of  the  jury,  under  the  in- 
struction of  the  court,  although,  it  seems,  that  for 
the  rejection  of  such  evidence,  where  it  was  not 
shown  that  the  deceased  was  of  the  party  who  made 
the  threats,  a  new  trial  would  not  be  granted. 

A  witness  is  not  obliged  to  answer,  when  his  an- 
swer will  subject  him  to  a  penalty,  or  will  tend  to 
degrade  his  moral  character ;  the  practice  of  com- 
pelling an  answer  in  the  latter  case,  seems,  how- 
ever, by  the  modern  cases  to  be  gaining  ground. 

Where  a  witness  is  sought  to  be  impeached  on  a 
cross-examination,  his  answer  if  favorable  to  him- 
self, is  conclusive  against  the  party. 

It  seems  that  proof  of  the  good  character  of  sub- 
scribing witnesses  to  a  will,  who  are  dead,  and  to 


Estoppel  in  pals.  Cited  in— 2  N.  Y.,  281 :  10  N.  Y., 
460 ;  11  N.  Y..  74 ;  31  N.  Y..  533 ;  85  N.  Y..  397  (39  Am. 
Hep.,  669) :  3  Barb..  225 ;  12  Barb.,  136 ;  36  Barb.,  428 ; 
17  How.  Pr.,  570;  38  Super.,  U;J3  Leg.  Obs.,  107;  4 
Blatchf.,  12;  56  111.,  407. 

Guaranty— Negotiability  of.  Cited  in— 64  N.  Y.,  45 
(21  Am.  Rep..  585) :  6  Barb.,  306,  550;  7  Barb.,  294 ;  38 
Barb.,  116. 

Also  cited  in— 7  Abb.  Pr.,  31. 
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tended,  in  respect  to  other  instruments. 

The  examination  of  a  witness  taken  on  the  arrest 
of  a  criminal,  is  admissible  *in  evidence  in  [*57O 
support  of  his  testimony,  where  the  witness  is 
sought  to  be  impeached  on  the  ground  of  inconsist- 
ent relations  of  the  matter  in  question. 

The  opinions  of  witnesses  as  to  the  improbability 
of  a  blow  having  been  given  from  which  death  en- 
sued, judging  from  the  relative  positions  of  the  par- 
ties as  stated  by  witnesses,  are  not  admissible  in 
evidence. 

The  refusal  to  recall  a  witness  to  restate  his  testi- 
mony, after  a  cause  has  been  summed  up  and  the 
jury  charged,  is  a  matter  of  discretion  appertaining 
to  the  court  before  whom  the  trial  is  had  ;  with  the 
exercise  of  which  a  court  of  review  will  not  inter- 

Witness-  When  Testimony  in  Support  of  Char-  '"^  question  t  to  an  lmpeaching.  witne88,  may 
after  may  be  Adduced — Indictment  for  Mur-  be,  whether  he  knows  the  general  character  of  the 
der — Charge  to  Jury — Homicide,  Occasioned  former  witness,  and  from  such  knowledge,  would 
by  Committing  or  Attempting  to  Commit  a 

Misdemeanor,  is  Reduced  to  Manslaughter  by  \  racity."'is  prrferab^'aslbeing^more  direct" 
Revised  Statutes — Threats — Admissibility  of —  ]  either  case  the  witness  may  be  required  to  t 
Witness  not  Obliged  to  Answer  if  His  Answer 
will  Subject  Him  to  a  Penalty,  or  Degrade  Him 
— Impeachment  on   Cross- Examination — Ad- 
missibility  of  Examination  of  Witness  Taken 
on  Arrest  of  the  Criminal — Opinions  of   Wit- 
nesses,  Inadmissible — Questions  to  be  Put  to 


Impeaching  Witness — Proof  of  Good  Charac- 
ter of  Subscribing  Witnesses  to  a  Will — Discre- 
tion of  Court. 

Where  the  general  moral  character  of  a  witness 
is  impeached,  whether  by  witnesses  called  for  that 


and  in 
declare, 

whether  the  character,  as  known  to  him,  is  so  very 
bad,  that  in  his  opinion  the  witness  is  utterly  un- 
worthy of  credit  on  oath.    Per  Cowen.  J. 
Citations-9  Bing.,  333 :  5  City  H.  Rec.,  11,  25,  26  ; 


Self  ridge  Tr.,  1806. 


60,  61 ;  6  Wend.,  280,  281 ;  4 


Serg.  &'  R..  480,  482 :  16  Wend.,  595-599 ;  Roscoe,  Or. 
Ev.,  48, 97, 133, 134, 135, 136, 643,  644,  645 :  3  Camp..  519 : 
4  Watts,  380,  381 :  2  Sum.,  610:  4  Wend..  257,  258;  13 
Johns..  504:  14  Wend.,  110,  111;  Holt,  N.  P..  541;  4 
Carr.  &  P%  392 ;  1  Hall,  558,  559  ;  6  Hargr.  St.  Tr..  298; 
15  How.  St.  Tr.,  285;  4  Esp.,50;  3  Moore  &  P.,  4;  5 

tSee  dissenting  opinion  of  Judge  Bronson,  upon 
first  and  fifth  propositions  above. 


NOTE.— 1.  Murder  and  manslaughter— Distinction 
between.  In  connection  with  the  above  case  of 
People  v.  Rector,  see  Ex  parte  Tayloe,  5  Cow.,  39, 
51:  People  v.  Enoch,  13  Wend.,  159;  People  v. 
McCann,  16  N.  Y.,  58,  68. 
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2.  Practice— Re-opening  case  to  admit  further  evi- 
dence after  parties  have  rested,  or  have  commenced 
summing  up— Discretion.  See  Mathews  v.  Whitney, 
12  Wend..  396.  note. 
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Binjr..  435;  Norris,  Peake,  13;  Bull.  N.  P.,  296,  297; 
1  Camp.,  10.  207  :  Moody  &  M..  108  :  2  Stark..  241  ;  1 
Stark.  Ev.,  148,  186;  8  Pick..  143,  253  ;  12  Wend.,  78, 
81,  82  :  MacNally,  Ev..  378,  379,  380  ;  6  Har.  &  J..  94  ; 
1  Phil.  Ev.,  306,  307  :  3  Bibb.,  268  ;  1  Mon.,  195  ;  3  A.  K. 
Marsh,  260;  I  Id.,  591  ;  Lewin  Cr.  Gas.,  184;  2  Maule 
&  S.,  282  ;  2  R.  S.,  550,  sec.  6,  sub.  1,  2  ;  657,  sec.  5,  sub. 
3  ;  tJGO.  sec.  3,  4  ;  661,  sees.  6,  8,  9  :  662,  sees.  19,  20.  21  : 
702,  sec.  30  :  13  Wend.,  163,  174,  176  ;  7  Gill.  &  J.,  20,  26  ; 
8  Pick..  143  ;  3  Esp.,  248  ;  7  Carr.  &  P.,  330  ;  2  Stark. 
Ev.,  1757. 


for  murder.  The  prisoner  was  in- 
J.  dieted  for  the  murder  of  Robert  Shepherd. 
The  prisoner  kept  a  bawdy-house  in  the  City 
of  Albany.  On  the  night  of  Mar.  11,  1838,  be- 
tween the  hours  of  12  and  1  o'clock,  the  de- 
ceased and  two  other  persons,  of  the  names  of 
Wilson  and  Whitney,  went  to  the  house  of  the 
prisoner.  Whitney  being  in  advance  of  the 
others,  knocked  at  the  door  to  gain  admittance, 
and  was  told  by  the  wife  of  the  prisoner  that 
he  could  not  be  admitted.  After  being  so  told, 
the  deceased  and  Wilson  came  up.  Wilson 
said  he  would  try,  and  they  knocked  at  the 
door.  The  prisoner  then  appeared  at  a  win- 
dow, told  them  they  could  not  be  admitted, 
and  refused  to  open  the  door  WiFson,  who 
was  somewhat  intoxicated,  replied  that  he 
would  be  damned  if  he  did  not  think  he  would 
come  in,  and  immediately  walked  away  some 
15  or  20  feet,  to  obey  a  call  of  nature.  It  was 
not  fully  proved  that  there  was  any  knocking 
at  the  door,  after  Wilson  uttered  the  above  ex- 
pressions; the  testimony  was  contradictory  as 
to  the  number  of  knocks  given  at  the  door,  the 
loud  ness  of  the  knocks,  and  as  to  the  extent 
of  violence  committed  at  the  door;  some  of  the 
witnesses  stating  that  the  knocking  and  kick- 
ing at  the  door  was  so  violent  as  to  shake  the 
house,  which  was  a  wooden  building.  After 
Wilson  left  the  door,  the  deceased  and  Whit- 
ney went  off  of  the  stoop  in  front  of  the  door 
and  stood  on  the  sidewalk,  the  deceased  in 
157  1*]  front  of  the  door,  and  Whitney  3  or  *4 
feet  from  him.  The  prisoner  came  out  with 
the  door  bar  of  the  door  raised  over  his  shoul- 
der in  both  his  hands,  and  struck  the  deceased 
one  blow  on  the  head,  and  knocked  him  down. 
He  was  taken  by  his  companions  to  a  surgeon's 
office,  and  in  the  course  of  the  day  died.  There 
was  a  post  mortem  examination,  and  the  sur- 
geons testified  that  they  found  a  gash  on  the 
front  part  of  the  right  sMe  of  the  head  of  the 
deceased,  which  did  not  go  through  to  the 
bone,  and  after  peeling  the  scalp  they  found  a 
fracture  crossing  obliquely  the  line  of  the  front 
wound,  and  extending  back  on  the  right  side 
of  the  head;  on  the  back  part  of  the  head  above 
the  car,  a  part  of  the  skull  was  depressed  and 
broken  in  several  parts.  The  latter  wound,  In 
their  opinion,  caused  the  death  of  the  deceased, 
and  that  the  blow  which  made  the  gash  in  the 
scalp,  would  not  have  caused  it.  They  fur- 
ther testified  that  the  force  which  caused  the 
gash  in  front,  did  not  cause  the  fracture  of  the 
skull,  and  that  there  must  have  been  two  forces 
applied.  All  the  counts  in  the  indictment 
charged  the  death  to  have  been  caused  by  a 
blow  inflicted  by  the  prisoner  with  the  door- 
bar,  which  was  described  to  be  a  piece  of  white 
pine  wood  about  three  feet  four  inches  long, 

two  and  a  half  inches  wide,  and  one  inch  thick. 
One  of  the  questions  litigated  on  the  trial 

was  whether  the  prisoner  struck  the  decea»ed 

more  than  one  blow,  the  counsel  for  the  prU- 
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oner  insisting  that  the  wound  on  the  back  of 
the  head  of  the  deceased  must  have  been  re- 
ceived in  his  falling  upon  the  curb -stone  of  the 
street  or  some  other  hard  substance,  and  that 
a  second  blow  could  not  have  been  inflicted  by 
the  prisoner  unless  he  had  gone  on  to  the  side- 
walk, which  they  insisted  he  did  not  do;  and 
it  was  conceded  by  the  counsel  for  the  prose- 
cution that  if  the  deceased  received  the  injury 
upon  the  back  of  the  head  from  falling  upon 
the  curb  stone  or  other  hard  substance,  that 
the  prisoner  could  not  be  convicted  under  the 
indictment  upon  which  he  was  tried.  Charles 
Radliff,  a  witness  for  the  prosecution,  testi- 
fied that  he  was  in  the  house  of  the  prisoner 
j  and  saw  him  go  out  of  it  with  the  bar  and 
j  strike  a  blow  whilst  standing  on  the  stoop  or 
j  on  a  step  leading  from  the  stoop,  after  which 
*he  stepped  on  the  sidewalk  going  a  [*572 
little  to  the  west  (the  street  on  which  the  house 
was  situate  running  east  and  west  and  descend- 
ing towards  the  east)  when  the  witness  saw  the 
deceased  lying  on  the  sidewalk  and  saw  the 
prisoner  raise  the  bar  again  in  both  his  hands, 
on  his  left  shoulder,  with  the  intent  as  he  sup- 
posed to  strike  Whitney,  who  run  out  into  the 
street;  the  prisoner  then  ascended  the  steps 
from  the  sidewalk  and  came  into  the  house. 
This  witness  said  that  he  could  not  testify 
whether  the  prisoner  did  or  did  not  inflict  a 
second  blow  upon  the  deceased.  Whitney  tes- 
tified that  previous  to  his  running  into  the 
street,  the  prisoner  was  on  the  stoop,  his  club 
up  in  the  act  of  pressing  forward;  when  he 
turned  round  he  saw  him  going  into  the  door 
of  the  house.  He  concurred  with  Radliff  in 
stating  that  after  the  deceased  was  knocked 
down,  the  prisoner  immediately  raised  the  bar 
again  in  both  his  hands,  over  his  left  shoulder, 
and  as  he  supposed  with  the  intent  to  strike 
him  (the  witness).  He  and  Wilson  concurred 
with  Radliff  in  saying  that  they  neither  saw  or 
heard  a  second  blow  given.  It  was  a  very  clear 
moonlight  night.  The  sidewalk  was  16  feet  2 
inches  wide  from  the  house  to  the  curb-stone; 
the  platform  or  stoop  in  front  of  the  house  was 
3  feet  above  the  sidewalk,  descended  to  the 
sidewalk  by  three  steps,  and  extended;  ».  e., 
platform  and  steps,  5  feet  10  inches  from  the 
door  of  the  house  on  to  the  sidewalk.  The  de- 
ceased on  receiving  the  blow  fell  toward  the 
east  diagonally  across  the  sidewalk  on  his  left 
side;  his  head  lay  5  or  6  feet  from  the  curb- 
stone, but  nearer  it  than  the  stoop  or  steps 
thereof;  he  lay  extended  at  his  length  with  his 
head  down  hill  and  his  feet  towards  the  pris- 
oner. The  surgeons  who  attended  the  post 
mortem  examination  testified,  that  from  the 
positions  of  the  deceased  and  the  prisoner  as 
described  by  the  witnesses,  the  prisoner  could 
not  have  struck  a  second  blow  upon  the  head 
of  the  deceased,  upon  the  part  where  the  skull 
I  was  depressed  without  passing  off  the  plat- 
)  form  and  steps  on  to  the  sidewalk  west  or  the 
legs  of  the  deceased.  The  surgeons  all  agreed 
I  that  the  fatal  wound  might  have  been  inflicted 
i  with  the  door-bar,  that  it  was  the  proper  in- 
;  strument  to  have  made  such  a  depression  and 
|  fracture  *as  the  head  of  the  deceased  [*573 
exhibited  ;  three  of  them  agreed  that  it  might 
have  been  inflicted  as  he  was  falling,  but  a 
fourth  said  that  it  could  not  have  been  so,  un- 
less the  prisoner  was  upon  the  sidewalk. 
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After  the  surgeons  had  testified,  the  counsel 
of  the  prisoner,  for  the  purpose  of  raising  the 
presumption  that  the  fatal  wound  was  received 
by  the  deceased  by  striking  his  head  against 
the  sidewalk  or  some  hard  substance  at  the 
time  he  fell  from  the  effect  of  the  blow  struck 
by  the  prisoner,  offered  to  prove  by  Henry 
Rector,  a  practical  architect  and  engineer  that 
if  the  deceased  stood  upon  the  sidewalk  imme- 
diately in  front  of  the  steps,  and  upon  the 
lower  step,  and  when  he  fell  with  his  head  2 
or  3  feet  or  from  18  inches  to  2  feet  nearer  to 
the  curb-stone  than  where  his  feet  stood,  and 
fell  upon  his  left  side,  with  his  face  inclined 
down,  and  the  side  of  his  face  and  head  lying 
upon  the  pavement,  that  the  prisoner  could 
not  in  the  opinion  of  the  witness,  have  struck 
him  in  the  direction  the  fatal  blow  was  sup- 
posed, or  described,  to  have  been  given,  with- 
out advancing  down  the  steps  and  toward  the 
curb-stone  further  than  the  feet  of  Shepherd, 
or  in  other  words  passing  so  as  to  be  in  the  rear 
of  him.  The  testimony  thus  offered,  the  court 
refused  to  receive,  and  the  counsel  for  the  pris- 
oner excepted. 

On  the  part  of  the  prisoner,  a  witness  named 
Matthew  Gillespie  testified  that  he  was  in  a 
house  adjoining  the  house  of  the  prisoner,  and 
on  hearing  the  knocking  at  the  prisoner's  door, 
raised  his  window,  looked  out,  and  saw  the 
prisoner  come  out  at  the  door  on  to  the  stoop, 
and  saw  him  strike  the  deceased ;  that  after  the 
prisoner  struck,  he  turned  round  and  went  into 
the  house  ;  that  the  prisoner  did  not  go  off  the 
stoop,  and  that  he  struck  but  one  blow.  On 
his  cross-examination  he  testified  lhat  he  had  a 
wife  and  children  in  the  fifth  ward  of  the  city, 
but  that  for  the  last  two  years  he  had  lived  in 
adulterous  intercourse  with  a  woman  who  was 
with  him  on  the  night  in  question,  and  that 
during  all  that  time  he  had  slept  and  eat  in  the 
house  wherein  he  then  was,  which  was  in  the 
second  ward  of  the  city  ;  that  he  was  in  the 
habit  of  frequenting  porter-houses  at  unseason- 
able hours,  and  that  during  the  last  two  years 
574*]  he  *had  been  in  no  business,  and  had 
lived  upon  a  fund  of  from  $300  to  $500  which 
he  had  before  accumulated,  and  if  he  had  paid 
his  debts  he  would  have  had  but  little  if  any 
money.  The  counsel  for  the  prisoner  objected 
to  his  being  cross  examined  as  to  these  facts. 
The  court  instructed  him  that  he  was  not 
bound  to  answer  any  questions  tending  to  dis- 
grace himself,  unless  he  chose  so  to  do,  to 
which  he  answered  that  he  "had  as  lieve  tell 
as  not."  The  counsel  for  the  prosecution,  after 
proving  by  two  witnesses  that  Gillespie  had, 
previous  to  giving  his  testimony,  disavowed  all 
knowledge  of  the  transaction,  and  contradict- 
ing his  testimony  in  other  respects,  called  one 
Britton  B.  Tallman  as  a  witness,  and  inquired 
of  him  as  to  the  general  character  of  Gillespie 
for  truth  and  veracity  ;  to  which  he  answered 
that  he  knew  nothing  against  it,  never  having 
heard  his  character  for  truth  called  in  ques- 
tion. The  counsel  for  the  prisoner  then  called 
a  witness,  and  avowed  their  object  to  adduce 
testimony  to  maintain  the  character  of  Gilles- 
pie, and  offered  to  prove  by  the  witness  and  by 
several  others  then  present,  that  his  general 
character  for  truth  stood  perfectly  fair,  and 
that  they  would  give  as  full  credit  to  his  testi- 
mony as  to  that  of  any  other  individual.  The 
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court  excluded  the  testimony  offered,  and  gave 
their  opinion  that  as  the  witness  called  and  ex- 
amined to  impeach  the  character  of  Gillespie 
for  truth  had  not  impeached  it,  the  prisoner's 
counsel  might  go  into  proof  of  the  general  good 
character  or  good  moral  character  of  the  wit- 
ness, but  that  they  were  not  at  liberty  to  con- 
fine the  inquiry  to  his  character  for  truth  only. 
To  this  decision  the  prisoner's  counsel  also  ex- 
cepted. 

The  counsel  for  the  prisoner  also  offered  to 
prove  that  the  house  of  the  prisoner  had  been 
attacked  on  Saturday  night,  a  week  previous 
to  the  transaction  in  question,  by  several  per- 
sons, and  broken  into  and  the  inmates  very 
badly  abused  ;  and  that  they  threatened  to  re- 
turn some  other  night  soon  after,  and  break  in, 
again  if  they  were  not  admitted.  The  counsel 
avowed  that  this  proof  was  offered  to  show 
that  the  prisoner  had  reason  to  apprehend  vio- 
lence upon  his  house  at  the  time  that  the  de- 
ceased and  his  companions  came  there,  and 
*that  that  was  his  reason  for  using  so  [*575- 
much  force  as  he  did.  It  had  been  before 
proved  by  a  witness  for  the  prisoner,  that  of 
those  whom  they  had  admitted  as  guests  at  the 
house  of  the  prisoner,  some  were  rioters.  This 
testimony  was  also  rejected  by  the  court,  and 
the  counsel  for  the  prisoner  excepted. 

Radliff,  one  of  the  witnesses  for  the  prose- 
cution, having  testified  that  the  prisoner  at  the- 
bar,  after  inflicting  a  blow  upon  the  deceased, 
was  upon  the  sidewalk,  James McKown,  Esq., 
one  of  the  counsel  for  the  prisoner,  testified 
that  he  was  present  at  the  examination  of  Rad- 
liff before  the  police  magistrate,  upon  the  arrest 
of  the  prisoner,  and  that  Radliff  then  testified 
that  the  prisoner  was  not  on  the  sidewalk  on 
the  night  in  question.  .Mr.  McKown  was  sup- 
ported by  the  evidence  of  one  of  his  associate 
counsel.  To  rebut  which  evidence  the  exami 
nation  of  Radliff  taken  before  the  police  magis- 
trate was  read  in  evidence,  which  contained 
nothing  on  the  subject  of  the  prisoner  being  off 
of  the  stoop.  The  police  magistrate  testified  that 
he  believed  the  question  was  put  to  Radliff 
whether  he  saw  the  prisoner  off  the  stoop  and 
on  the  sidewalk,  but  he  did  not  recollect  the 
answer  given.  The  counsel  for  the  prisoner  ex- 
cepted to  the  admission  of  the  examination  in 
evidence.  « 

After  the  court  had  charged  the  jury,  and 
stated  the  testimony  of  Mr.  McKown,  the  coun- 
sel for  the  prisoner  requested  to  have  Mr. 
McKown  recalled  to  repeat  the  testimony  given 
by  him  in  reference  to  the  declarations  of  Rad- 
liff before  the  magistrate.  During  the  sum- 
ming up  of  the  counsel,  there  had  been  a  dis- 
cussion between  them  in  respect  to  the  testi- 
mony of  Mr.  McKown,  and  the  minutes  of  the 
circuit  judge  were  then  read  by  him, as  he  sub- 
sequently stated  the  testimony  in  his  charge. 
No  application  was  then  made  to  have  the  wit- 
ness recalled,  and  the  court  now  refused  to 
have  him  called. 

The  counsel  for  the  prisoner  then  requested 
the  court  to  charge  the  jury  that  if  they  should 
come  to  the  conclusion  that  the  prisoner  inflict- 
ed the  mortal  wound  in  an  attempt  to  commit 
an  offense  which  of  itself  was  less  than  a  fel- 
ony, then  he  should  not  be  convicted  of  mur- 
der; which  the  circuit  *judge  declined  [*576 
to  do,  on  the  ground  that  such  charge  would 
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be  inapplicable  to  the  case.  He  had  previously 
in  his  charge  to  the  jury,  stated  the  spe- 
cific language  of  the  Revised  Statutes  which 
defines  the  crimes  of  murder  and  manslaughter 
in  their  several  degrees.  The  jury  found  the 
prisoner  guilty  of  murder.  Exceptions  having 
been  taken,  the  sentence  was  suspended,  and 
the  indictment  and  bill  of  exceptions  were  re- 
moved into  this  court  by  cerii&rari.  The  pris- 
oner was  brought  up  by  habeas  corpus,  and  an 
application  made  in  his  behalf  for  a  new  trial. 

Messrs.  H.  G.  Wheat  on  and  A.  L.  Jor- 
dan, for  the  prisoner. 

Messrs.  R.W.  Peckham  and  S.  Stevens, 
for  the  people. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  Cowen,  J.  -The  case  presents,  in  all,  a 
series  of  six  exceptions,  three  of  which  we  feel 
no  difficulty  in  saying,  cannot  be  sustained. 
These  respect  the  rejection  of  Henry  Rector's 
opinion,  the  refusal  to  recall  Mr.  McKown,  the 
witness,  and  the  admission  of  the  deposition 
of  Radliff. 

Henry  Rector  was  not  within  the  rule  which 
receives  the  opinion  of  experts  in  matters  of 
skill  or  science.  Although  a  practical  architect 
and  engineer,  there  was  nothing  in  the  case 
put  to  him  which  had  any  connection  with  his 
professional  business  or  observation,  more 
than  that  of  any  other  man.  He  might  have 
gone  through  life  without  once  having  his  at- 
tention called  to  the  juncture  of  circumstances 
upon  which  his  opinion  was  required.  A  farm- 
er or  merchant  sitting  as  a  juror  would  not,  in 
common  presumption,  beat  all  behind  him,  in 
the  capacity  to  draw  a  correct  conclusion  from 
the  facts  supposed.  We  think  this  office  be- 
longed exclusively  to  the  jurv.  In  Ramadqe  v. 
Ryan,  9  Bing.,  333,  Tindall,  Gh.  J.,  said:  "Wit- 
nesses skilled  in  any  art  or  science,  may  be 
called  to  say  what,  in  their  judgment,  would 
be  the  result  of  certain  facts  submitted  to  their 
consideration  ;  but  not  to  give  an  opinion  on 
things  with  which  a  jury  may  be  supposed  to 
577*]  be  equally  well  'acquainted."  And  on 
the  trial  of  Goodwin  for  manslaughter,  at  the 
March  General  Sessions  in  N.  Y.,  A.  D.  1820, 
the  late  Mr.  Colden.  who  was  then  mayor,  pre- 
siding, it  was  decided  that  a  physician  may 
with  propriety  be  called  to  show  the  position, 
direction  and  extent  of  a  wound,  and  the  ob- 
stacle an  instrument  might  meet  with  in  its 
progress.  But  whether  in  a  certain  relative  po- 
sition, and  in  a  particular  manner,  or  by  a  par- 
ticular motion, certain  muscular  strength  would 
be  equal  to  the  infliction  of  a  certain  wound, 
was  a  more  proper  matter  for  the  jury  upon 
the  facts.  5  City  Hall  Rec.,  11.  25.  26.  In  Self- 
ridge's  trial,  Parker,  J.,  held  that  though  a 
physician  might  state  his  opinion  as  to  the  ef- 
fect of  a  wound,  he  could  not  as  to  the  force 
of  a  blow,  and  other  matters,  such  as  whether 
a  man  receiving  a  wound  which  caused  his 
death  in  five  or  six  minutes,  could  have  suffi- 
cient strength  left  to  give  a  blow  which  would 
have  a  certain  effect,  were  overruled,  as  mat- 
ters of  conjecture  on  the  facts,  which  should  go 
to  the  jury.  Self  ridge's  Trial,  2d  ed.,  Boston, 
1806.  pp.  60.  61. 

The  uuestion  as  to  the  propriety  of  recalling 
Mr.  McKown  we  think  rested  in  the  discretion 
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of  the  court  below.  The  witness  had  been 
fully  examined  and  dismissed  from  the  stand. 
It  could  not,  after  this,  be  claimed  as  a  matter 
of  right  that  he  should  be  re-examined  even  to 
a  new  fact,  much  less  one  in  respect  to  which 
he  had  already  answered.  It  may  be,  and 
many  times  is  important  that  this  should  be 
done,  and  it  is  often  allowed;  but  the  judges 
at  the  trial  are  more  competent  to  declare  when 
it  shall  be  refused,  than  a  court  of  error  can 
be.  There  are  several  satisfactory  reasons  for 
the  refusal,  apparent  on  the  bill  of  exceptions 
in  this  case;  one,  that  it  is  extremely  difficult 
to  detect  any  material  difference  between  the 
testimony  as  stated  by  the  court,  and  that 
claimed  by  the  counsel;  and  another,  that  the 
subject  having  been  before  debated  in  the 
course  of  the  summing  up,  the  court  had  then, 
pronounced  the  claim  of  counsel  to  be  wrong, 
in  which  he  acquiesced,  without  proposing  any 
correction  by  the  witness.  But  we  prefer  put- 
ting the  case  on  a  ground  which  shall  super- 
sede the  necessity  *for  such  explana-  [*578 
tions.  And  we  accordingly  adopt  the  rule  laid 
down  and  explained  by  Mr.  Senator  Beardsley, 
in  Law  v.  Merrills,  6  Wend.,  280,  2»1,  as  in- 
ihe  main  perfectly  correct.  It  is,  that  the  court 
below  having  a  discretion,  error  does  not  lie, 
unless  the  discretion  has  been  grossly  abused. 
Duncan  v.  M'Collough,  4  Serg.  &  R.,  480,  482, 
S.  P.  If  there  be  any  objection  to  the  rule 
thus  expressed,  we  think  it  lies  in  the  qualifi- 
cation; for  it  is  equally  out  of  our  power  ta 
examine  and  say  when  there  was  gross  abuse, 
or  when  an  abuse  of  any  other  degree.  If  an 
alleged  mistake  of  the  court  below  be  in  the 
exercise  of  its  discretion,  we  understand  the 
rule  to  stand  without  exception,  that  no  redress 
can  be  had  by  writ  of  error.  The  mistake  is 
not  the  subject  of  a  bill  of  exceptions.  Sup- 
pose the  decision  to  have  been  upon  the  mere 
order  in  which  material  evidence  should  be  in- 
troduced: or  whether  leading  questions  should 
.be  put  on  an  examination  in  chief,  because  the 
witness  appeared  to  be  in  feeling  with  the  op- 
posite party.  How  can  a  court  of  error  under- 
take to  direct  in  such  matters?  The  difficulty 
lies  in  a  portion  of  the  circumstances  being 
intangible,  and  the  danger  of  our  being  thus 
misled  to  consider  that  a  very  gross  abuse 
which  might  have  been  in  truth  but  a  salutary 
restraint,  or  an  equitable  relaxation.  In  short, 
the  whole  subject  is,  like  other  matters  of  dis- 
cretion, confided  to  the  court  of  original  juris- 
diction, for  the  very  sound  reason,  that  they 
are  in  a  situation  to  pass  upon  it,  and  we  are  not. 
Mr.  Cole  was  called  and  his  testimony  taken, 
in  connection  with  the  examination  of  "Radliff , 
as  signed  and  sworn  to  by  him  at  the  police 
office.  The  object  was  to  show,  against  the 
testimony  of  Mr.  Wheaton  and  Mr.  McKown. 
that  he  to  whom  they  had  imputed  a  contra- 
diction between  his  oath,  at  the  police  office 
and  the  trial,  was  consistent.  The  examina- 
tion was  not  received  as  conclusive,  but  tmrely 
competent.  We  are  utterly  at  a  loss  to  con- 
ceive any  objection  to  its  reception  for  such  a 
purpose.  It  seems  to  have  beeu  the  In-st  im- 
aginable resort  of  the  prosecution.  If,  as  the 
prisoner's  counsel  are  understood  to  insist,  the 
evidence  altogether  failed  in  its  object,  then, 
by  weakening  the  prosecution,  *itteud-  f*57f> 
ed  in  favor  of  the  prisoner.  The  examination 
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was,  we  think,  evidence  per  se,  on  its  due  exe- 
cution and  attestation  being  shown.  Roscoe, 
Cr.  Ev.,  48,  Phila.  ed.,  1836.  It  was  material 
as  tending  to  fix  the  limit  of  what  Radliff  did 
swear  at  the  police  office.  And,  for  that  pur- 
pose, proved  as  it  was  here,  even  had  Mr.  Cole 
been  a  private  person,  it  would  have  been  re- 
ceivable in  connection  with  his  testimony,  as 
an  original  cotemporaneous  memorandum. 
Merrill  v.  R.  R.  Co..  16  Wend.,  595-599. 

Among  the  other  three  points  in  the  cause, 
the  first  is,  that  the  court  below  erred  in  re- 
jecting evidence  to  sustain  Gillespie's  charac- 
ter for  truth.  In  order  to  this,  there  is  no  doubt 
that  the  general  character  of  the  witness  should 
first  be  impeached  Dodd  v.  Norris,  3  Camp., 
519.  This  is  usually  done  by  calling  witnesses 
who  have  known  him,  and  who  will  take  it 
upon  them  to  say,  that  from  their  knowledge 
of  his  general  character,  they  would  not  be- 
lieve him  under  oath,  or  that  they  know  his 
general  character  for  truth,  and  from  that 
would  deem  him  unworthy  of  belief  under  oath. 
Roscoe,  Cr.  Ev..  135,  136,  Phila.  ed.,  1836,  and 
cases  cited;  Gilchrist  v.  McKee,  4  Watts,  380; 
per  Story,  J.,  in  Oass  v.  Stimson,  2  Sumn.,  610. 
In  People  v.  Mather,  4  Wend.,  257,  258,  Mr.  J. 
Marcy  recognizes  the  more  general  question 
which  has  always  prevailed  in  England  as 
a  proper  one,  and  this  is  doubtless  correct; 
though,  in  consequence  of  what  was  said  in 
Jackson  v.  Lewis,  13  Johns. .  504,  the  question 
has,  I  believe,  more  generally  been  addressed 
directly  to  character  for  truth.  Thompson, 
Ch.  J.  there  said:  "The  inquiry  should  have 
been  as  to  her  character  for  truth  and  veracity, 
at  all  events,  this  should  have  been  the  princi- 
pal and  first  inquiry."  The  proposition  is  re- 
peated by  Savage,  Ch.  J.,,  in  Bakeman  v.  Rose, 
14  Wend.,  110.  The  object  of  both  questions 
is  the  same.  It  is  to  convince  the  jury  that 
the  witness  is  unworty  of  belief,  from  an  habit- 
ual disregard  to  the  law  of  truth,  as  collected 
by  his  neighbors  from  general  report  and  hie 
general  conduct.  Sharp  v.  Scoging,  Holt,  N. 
/*.,  541.  For  this  purpose,  the  more  broad 
58O*]  *question  is  allowed  as  comprehending 
character  for  truth,  though  the  narrower  one 
is  preferable  as  being  more  direct;  and,  in  ei- 
ther case,  the  grade  of  credibility  may  be  fixed 
in  the  mind  of  the  impeaching  witness,  by  his 
declaring  whether  the  character,  as  known  to 
him,  is  so  very  bad  that  in  his  opinion  the  per- 
son sustaining  it  is  utterly  unworthy  of  credit 
on  oath.  King  v.  Bispham,  4  Car.  &  P.,  392; 
per  Oakley,  J. ,  in  Bk.  v.  Benedict,  1  Hall  N. 
Y.,  Super.  Ct.,  558,  559;  Sharp  v.  Scoging,  Holt, 
N.  P.,  541.  Thus  a  collateral  issue  is  raised 
upon  character;  and  on  the  trial  of  it,  you  can 
never  inquire  into  particular  facts.  For  this 
there  are  two  reasons:  first,  it  would  be  impos- 
sible for  a  witness  to  prepare  for  trying  his 
particular  conduct.  "In  this  way,"  says  Pratt, 
Ch.  J.,  "the  character  of  witnesses  might  be 
vilified,  without  their  having  any  opportunity 
to  be  vindicated;  Layer'*  case,  6  Hargr.  St.  Tr., 
298;  8.  C.,  15  How.  St.  Tr.,  285;  and  see  Ros- 
coe, Cr.  Ev.,  Phila.  ed.,  1836,  p.  136;  14 
Wend.  ,111:  and  second.it  would  lead  "to  an  in- 
definite number  of  issues.  The  character  of 
each  witness  might  be  impeached  by  separate 
charges,  and  loaded  with  such  a  burden  of  col- 
lateral proof,  thai  the  administration  of  justice 
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would  become  impracticable. "  Savage,  Ch.  J. , 
in  Bakeman  v.  Rose,  14  Wend.,  110,  111,  and 
the  books  there  cited  by  him. 

But  general  proof  is  not  the  only  means  by 
which  the  character  of  a  witness  may  be  im- 
peached. In  Doe  ex  dem.  Stephemton  v.  Walker, 
4  Esp.,  50,  one  of  the  subscribing  witnesses  to 
a  will  imputing  fraud  to  the  other  two  in  pro- 
curing the  will.they  being  dead, witnesses  were 
called  to  their  good  character,  in  order  to  repel 
the  imputation.  This  case  shows,  at  least,  that 
a  particular  act  properly  in  evidence,  may  be 
so  immoral  as  to  shake  the  general  character. 
Otherwise,  why  receive  general  evidence  to  sup- 
port it  ?  The  particular  fact  being  pertinent  to 
the  issue,  and  not  intended  in  its  main  purpose 
to  affect  character,  but  rather  to  show  a  fraud 
destroying  the  will,  the  counsel  for  the  people 
may  be  right  in  saying  that  snch  general  evi- 
dence would  not  have  been  allowed  had  the 
witness  been  alive.  In  that  case  the  devisee 
must  have  called  the  witnesses  themselves  to 
*speak  to  the  matter.  The  question  [*681 
was  much  examined  in  Rowe  v.  Reed,  3  Moore 
&  P.,  4;  S.  C.,  5  Ring.,  435, where  the  like  evi- 
dence was  received;  and  all  the  judges  placed 
it  on  the  ground  of  its  being  secondary  proof, 
receivable  from  necessity.  And  see  Ooodwright 
exdem.  Farr,  v.  Hicks,  Norris,  Peake.  12;  8.  C. 
Bull.  ^.^,296,  297.  In  Rowev.Reed,  a  deceased 
attorney  who  attested  the  will  was  accused  by 
a  witness  on  the  trial  with  having  surreptitious- 
ly caused  a  third  name  to  be  added  to  the  at- 
testation, after  the  death  of  the  testator,  there 
being  but  two  before.  Best,  Ch.  J. ,  said  it  was 
an  attack  on  his  moral  character,  and  more 
than  that;  for  a  forgery  was  imputed  ;  and  the 
persons  interested  had  a  right  to  defend  his 
character.  In  the  Bishop  of  Durham  v.  Beau- 
mont,! Camp., 207,  Ld.  Ellenborough  said  that 
if. in  Doe  v.  Walker,  the  witnesses  had  been  alive, 
they  must  have  been  personally  adduced, when 
their  character  would  have  appeared  on  their 
cross-examination.  Nor  is  it  considered  objec- 
tionable either  as  embarrassing  the  witness  or 
raising  a  multitude  of  collateral  issues.that  his 
general  character  should  be  looked  into  by  an 
examination  of  himself.in  respect  to  his  moral 
habits  or  moral  offenses.  To  avoid  an  issue, 
the  inquiry  being  collateral,  you  must  take  the 
witness' answer.if  favorable  to  himself,  as  con- 
clusive against  you.  Roscoe,  Civ.  Ev., 97.  But 
if  he  make  disclosures  showing  his  moral  tur- 
pitude, you  may  insist  upon  it  as -destroying 
his  character  and,  therefore,  taking  away  his 
credit  with  the  jury.  For  his  own  protection, 
he  may  decline  answering  as  to  anything  which 
would  subject  him  to  a  penalty  ;  and  where 
that  is  not  so,  some  judges,  though  they  have 
allowed  the  question  to  be  put,  have  done  as 
the  court  below  did  in  this  instance,  left  the 
witness  to  his  choice  whether  he  will  answer. 
The  authorities  to  this  are  well  summed  up  in 
Roscoe.  Cr.  Ev.,  Phila.  ed.  of  1836,  p.  133-135; 
but  need  not  be  here  examined.  I  will  only 
observe  that  the  practice  of  compelling  the  an- 
swer where  there  is  no  penalty,  seems  to  be 
gaining  ground  by  the  modern  cases.  In  Cun- 
dett  v.  Pratt,  Mood.  &  M.,  108,  a  witness  was 
asked  whether  she  lived  in  a  state  of  incestuous 
concubinage,  the  counsel  *avo wing  that  [*582 
his  object  was  to  degrade  her  character.  Best. 
Ch.  J.,  said  he  should  not  overrule  that  or  any 
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other  such  question,  merely  because  it  went  to 
degrade  the  witness'  character.  He  would  never 
do  so,  until  ordered  by  the  House  of  Lords  ; 
that  by  adopting  such  a  rule  many  an  innocent 
man  would  unjustly  suffer.  But  he  excused 
the  witness  because  the  offense  was  more  than 
a  mere  moral  one  ;  it  would  subject  her  to  a 
penalty.  It  is  material,  however,  to  observe, 
that  in  whatever  form  the  attack  may  be  made, 
its  operation  and  effect  are  the  same.  It  shakes 
credit  by  impairing  general  character.  "  Ac- 
cordingly," says  Mr.  Roscoe,Cr.Ev.,139,Phila. 
ed.,  1836,  "the,  credit  of  a  witness  may  be  im- 
peached either  simply  by  questions  put  to  him 
on  cross-examination,  or  by  calling  other  wit- 
nesses to  impeach  his  credit.  Questions  with 
regard  to  particular  facts  tending  to  degrade 
the  witness  and  affect  his  character  and  credit 
may  be  put  to  him  on  cross  examination,  even 
though  irrelevant  to  the  matter  in  issue  ;  but 
the  party  putting  them  must  be  satisfied  with 
the  answers  given  by  the  witness  ;  and  cannot 
call  witnesses  to  prove  those  answers  false." 
80  much  we  have  looked  into  authority  with- 
out deeming  such  a  resort  very  necessary  to 
prove  that  where  a  witness  has  blazoned  his 
grossly  immoral  conduct  before  a  public  audi- 
ence a'nd  a  jury  sitting  to  try  his  credit,  his 
rneral  character  is  impaired  in  the  same  sense 
would  have  been  by  the  more  usual  evidence. 
It  follows  that  the  same  evidence  in  reply  is 
proper  in  the  one  case  as  in  the  other.  Such  is 
the  rule  laid  down  by  1  Stark.  Ev.,  186,  as 
drawn  from  Rex  v.  Clarke,  2  Stark.,  241.  and 
he  adds  on  the  authority  of  the  case  from  Esp. , 
which  we  have  cited,  "  so  if  the  character  of 
the  attesting  witness  to  a  deed  or  will,  be  im- 
peached on  the  ground  of  fraud,  evidence  of 
his  general  good  character  is  admissible."  It  is 
said  that  Roe  v.  Clarke  is  an  equivocal  author- 
ity for  the  position  to  which  it  is  applied  by 
the  writer,  who  was  certainly  criticised  as  too 
general  by  the  case  of  Russell  v.  Coffln.S  Pick., 
148.  That  case,  however,  denies  merely  that 
such  evidence  is  admissible  as  a  reply  in  the 
particular  case  of  the  witness beingimpeached 
by  his  own  contrary  statement.  Parker,  Ch. 
583*1  *J.,  p.  164,  says:  "The  position  laid 
down  by  Starkie  cannot  be  carried  to  the  ex- 
tent contended  for.  He  probably  meant  only 
that  where  the  questions  put  in  the  cross-ex- 
amination and  the  answers  did  impeach  his 
general  character,  the  other  party  might  rebut 
by  proving  a  good  general  character.  And  so 
far  we  do  not  object  to  the  principle."  But 
with  great  deference,  I  ask,  do  not  discrepan 
cies  or  statement  in  themselves  go  to  general 
character?  They  are  not  like  a  contradicting 
witness  on  the  fact  itself,  nor  do  they  bring  the 
matter  to  a  mere  test  of  memory.  How  do  they 
operate  in  common  understanding?  Either  to 
evince  a  dangerous  levity  and  versatility,  or 
downright  dishonesty  in  representing  a  matter 
of  fact.  In  People  v.  Vane.  12  Wend.,  81.  82, 
the  late  Chief  Juttice  said,  the  only  reason  for 
giving  such  evidence  Is  to  discredit  the  witness 
and  Impeach  hla  credibility.  He  adds:  "When 
evidence  has  been  given  to  produce  that  effect, 
it  may  be  rebutted  ny  evidence  which  destroys 
that  effect.  It  can  make  no  difference  in  prin- 
ciple.whether  the  Impeachment  arise  from  evi- 
dence discrediting  the  witness,  or  fromacross- 
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examination,  or  a  direct  examination."  It  is 
true  that  the  particular  sustaining  evidence  to 
which  he  was  speaking,  was  former  consistent 
statements.  But  that  he  was  right  in  putting 
a  contrary  statement  material  to  the  issue,  as 
of  the  nature  of  evidence  to  general  character, 
is  inferable  from  the  fact  that  respectable  courts 
have  allowed  general  impeaching  evidence  to 
be  met  by  consistent  statements  in  the  particu- 
lar matter.  This  was  so  in  several  cases  which 
grew  out  of  the  Irish  rebellion  between  1790 
and  1800,  and  especially  in  Leary's  case,  A.D. 
1795,  stated  in  Macnally's  Ev.,  378.  The  char- 
acter of  one  Lawler,  had  been  impeached  both 
on  cross  examination  and  by  a  witness  who 
swore  he  did  not  deserve  credit  on  oath  ;  and 
the  fact  that  he  had  before  told  a  witness  the 
story  precisely  as  he  had  sworn  to  it  on  the 
trial,  was  received  in  reply.  The  same  evidence 
was  received  in  answer  to  an  impeachment  of 
O'Brien's  credit  by  his  cross-examination  in 
Finney's  case,  A.  D.  1798;  Macnally,  379,  380. 
These  cases,  we  admit,  come  with  diminished 
force.as  being  of  a  political  character.and  open 
*to  the  imputation  of  influence  from  [*584 
the  excitement  of  the  times.  But  other  judges, 
entirely  free  from  that  influence,  have  laid 
down  the  same  rule.  Buchanan,  J.,  delivering 
the  opinion  of  the  Court  of  Appeals  in  Md.,  in 
Cook  v.  Curtis,  6  Har.  &  J.,  94.  said:  "  Where 
the  credibility  of  a  witness  is  attacked  by  the 
opposite  party,  his  prior  declarations  may  be 
given  in  evidence  to  show  his  consistency."  If 
such  declarations  may  be  shown  to  answer  a 
general  attack  upon  the  character, the  converse 
would  seem  to  follow, that  good  character  may 
be  received  to  answer  an  attack  by  contradict- 
ory statements;  and  what  I  consider  a  very  re- 
spectable contribution  in  the  scale  of  authority 
on  this  point,  is  the  fact  that  Mr.  Phillipps  in 
the  7th  edition  of  his  Treatise  on  Ev.,  Vol.  I., 
806,  807,  has  added  what  was  omitted  in  sev- 
eral of  his  former  editions,  the  following  short 
section:  "In  answer  to  the  evidence  of  contra- 
dictory statements,  and  for  the  purpose  of  cor- 
roborating the  testimony  of  the  witness  whose 
veracity  has  been  thus  impeached.it  seems  rea- 
sonable to  be  allowed  to  show  that  he  is  a  man 
of  the  strictest  integrity  and  of  scrupulous  re- 
gard to  truth."  In  the  case  at  bar,  it  is  not  de- 
nied that  Gillespie  had  been  guilty  of  deliberate 
falsehood,  either  in  his  statements  previous  to, 
or  at  the  trial.  And  looking  to  the  effect  of 
such  testimony  as  it  was  understood  by  this 
court  in  People  v.  Vane,  in  various  other  cases, 
and  by  the  ablest  writers  on  evidence.  I  am  in- 
clined, notwithstanding  the  case  of  RnMtll  v. 
Coffin,  to  think  that  the  balance  of  authority 
allows  the  admission  of  general  evidence  in  re- 
j  ply.  The  clause  cited  from  Phillipps  points 
]  out  in  so  many  words,  the  very  proof  now  in 
i  question.  It  is  marked  in  the  margin  by  the 
i  author  :  "  Evidence  in  support  of  character  ; 
and  that,  when  connected  with  the  text,  roads 
1  character  for  integrity  and  truth.'"  This  is 
the  identical  evidence  of  which  the  prisoner  at 
the  bar  was  deprived  by  the  court  below. 

Whether  the  cross-examination  of  Gillcspie 

!  in  other  particulars  resulted  pfr  M  'n  a  CR8C 

;  proper  for  the  same  evidence,  must  depend  on 

King  v.   Clarke  and   its  kindred   authorities. 

i  The  trial  there  was  for  an  assault  upon  Mrs. 
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Webb,  with  an  intent  to  commit  a  rape.  On 
585*J  cross-examination  *she  admitted  that 
she  had  been  twice  in  the  House  of  Correction 
on  charges  of  stealing,  and  had  since  been  ad- 
mitted into  the  Refuge  for  the  Destitute,  the 
superintendent  of  which  was  called  and  exam- 
ined to  prove  her  good  conduct  there.  Gurney 
objected,  as  her  character  had  not  been  im- 
peached by  evidence  aliunde.  Scarlett  answered 
that  she  had  been  examined  to  particular  facts 
for  the  purpose  of  impeaching  her  character: 
and  Holroyd,  «/..  said  that  was  the  object  of 
the  cross-examination,  and  to  show  that  she 
was  notcredible.  He  added:  "I  do  not  see  why 
such  evidence  may  not  be  let  in  for  the  pur- 
pose of  removing  the  impeachment  of  her 
character  upon  cross-examination,  as  well  as  if 
it  had  arisen  aliunde.  Tbe  circumstances  which 
are  offered, are  offered  with  a  view  to  show  that 
the  witness  is  not  so  unworthy  of  credit  as  she 
might  have  been  considered  to  be  if  these  cir- 
cumstances had  not  intervened."  I  state  so 
much  of  the  case  to  show  that  the  impeaching 
testimony  was  considered  both  by  the  counsel 
and  the  judge  as  in  effect  going  to  the  witness' 
character — as  striking  at  her  general  credibili- 
ty. The  nature  of  the  evidence  in  reply  is  in- 
dicated by  that  effect.  If  it  go  to  the  bad  char- 
acter for  credit,  it  is  properly  met  by  the  good: 
and  if  the  case  cited  is  to  stand  for  law,  and 
supposing,  without  at  present  saying,  that  Gil- 
lespie's  credit  had  been  impeached  in  the  same 
way,  then  the  evidence  proposed  and  overruled 
in  the  court  below  was,  although  not  alone 
adapted  to  the  case,  emphatically  proper  in 
point  of  form.  I  do  not  forget  that  the  coun- 
sel for  the  people  sought  in  argument  to  dis- 
tinguish Rex  v.  Clarke  upon  its  words.  It  was 
said  to  have  allowed  general  good  conduct, not 
character,  in  reply.  But  we  regard  the  distinc- 
tion as  merely  verbal.  Proving  good  conduct 
is  only  another  mode  of  giving  good  character 
in  evidence.  It  is  but  the  premises  instead  of 
the  conclusion,  according  to  what  Gibbs.  Ch. 
J.,  said,  in  Sharp  v.  Scoging,\  Holt,  541 :  "Gen- 
eral character  is  the  result  of  general  conduct, 
and  every  witness  who  presents  himself  in  a 
court  of  justice  undertakes  for  that."  We  have 
already  seen  sufficiently  that  counsel  miscon- 
ceive the  reason  for  the  cases  going  against  an 
586*]  inquiry  to  facts.  It  is  not  because  *they 
do  not  impeach  character,  but  because  the  in- 
quiry in  a  particular  form  might  unjustly  ruin 
the  character  of  any  witness  past  redemption. 
The  evil  is  held  not  to  exist  when  bis  own  ac- 
count is  appealed  to,  and  received  as  conclu- 
sive if  in  his  favor.  When  the  law  compels 
him,  or  he  volunteers  to  work  the  degradation 
of  his  own  character,  he  stands  entitled  to  the 
same  form  of  reply  as  if  he  had  been  assailed 
by  general  evidence. 

Then  was  Gillespie's  character  impeached 
within  the  rule?  Laying  out  of  view  that  he 
was  contradicted  by  Radliff  and  Whitney  as  to 
the  fact  of  the  prisoner  withdrawing  without 
raising  the  door-bar  a  second  time,  and  before 
he  had  reached  the  sidewalk;  for  I  allow  that 
mere  contradiction  upon  particular  facts  does 
not  raise  a  case  for  character.  Bishop  of  Dur- 
ham, v.  Beaumont,  1  Camp.,  207,  was  bis  mor- 
al character  impeached  by  his  own  account  of 
himself?  He  had  for  some  time  led  an  idle  and 
ntemperate  life,  the  inmate  of  porter  houses 
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at  hours  unseasonably  late.  He  had  for  two 
years  been  wasting  his  means  in  a  course  of 
adulterous  lewdness,  alienated  from  his  fami- 
ly, unjust  to  them  and  to  his  creditors.  Con- 
trast a  man  embarked  in  such  vicious  courses, 
not  yet  shown  to  be  attended  by  one  redeem- 
ing virtue,  with  any  reputable  citizen,  on  a 
contradiction  of  fact  before  a  jury,  could  they 
hesitate  between  the  two  characters?  Yet  these 
vices  and  more  may  abound  in  a  character  dis- 
tinguished for  an  unyielding  attachment  to 
truth.  Prima  facie  it  is  not  so;  but  the  contrary 
is  so  common,  that  some  judges  have  inclined 
to  adopt  the  general  impeaching  question  to 
character  for  veracity  alone,  Gilchrist  v.  McKee, 
4  Watts,  380;  while  others  who  allow  the  broad 
English  impeaching  question  as  eminently 
proper,  yet  receive  character  for  veracity  in 
reply.  Noel  v.  Dickey,  3  Bibb,  268.  In  the  case 
last  cited,  the  plaintiff  had  called  two  witness- 
es to  make  out  his  case,  and  who  did  make  it 
out,  if  they  were  to  be  credited.  The  defend- 
ant, in  order  to  discredit  them,  introduced  a 
witness  who  swore  that  their  general  character 
was  bad  (a  form  of  impeachment  allowed  by 
the  cases  in  Ky).  Blue  v.  Kibby,  1  Mon.,  195; 
Hume  v.  Scott,  3  A.  K.  Marsh., 260.  The  plaint- 
iff then  asked  *their  character  in  point  [*587 
of  veracity;  but  the  court  below  being  of  opin- 
ion that  general  character  was  the  only  admis- 
sible inquiry,  forbade  the  witness  to  answer 
the  question.  The  arguments  by  which  both 
modes  of  inquiry  were  sustained,  are  so  en- 
tirely pertinent  to  the  question  in  hand  that 
they  ought  not  to  be  dismissed  with  a  general 
reference.  Hume  v.  Scott  overruled  Mobly  v. 
Hamit,  a  previous  case  in  1  A.  K.  Marsh., S91, 
which  had  restricted  the  impeaching  inquiry 
to  character  for  veracity.  That  case  had  been 
followed,  and  came  under  review  in  Hume  v. 
Scott,  where  the  rule  was  enlarged.  Mills,  J., 
delivered  the  opinion  of  the  court.  He  said: 
"that  a  party  litigant  has  a  right  to  impeach 
the  witness  of  his  adversary,  by  proving  his 
character  bad,  is  a  principle  recited  in  every 
treatise  of  evidence,  and  is  disputed  by  no  law- 
yer; but  whether  the  inquiry  shall  be  confined 
exclusively  to  the  general  character  of  the  wit- 
ness for  veracity  or  falsehood,  or  may  be  ex- 
tended to  the  general  moral  character,  is  a 
question  on  which  authorities  shed  far  less  light 
than  might  be  expected.  We  have,  therefore,  had 
to  appeal  to  reason  as  the  surest  guide  to  di- 
rect us  on  this  point.  Every  person  conversant 
with  human  nature,  must  be  sensible  of  the 
kindred  nature  of  the  vices  to  which  it  is  ad- 
dicted. So  true  is  this,  that  to  ascertain  the  ex- 
istence of  one  vice  of  a  particular  character, is 
frequently  to  prove  the  existence  of  more  at 
the  same  time  in  the  same  individual.  Add  to 
this,  that  persons  of  infamous  character  may 
and  do  frequently  exist,  who  have  formed  no 
character  as  to  their  lack  of  truth;  and  society 
may  have  never  had  the  opportunity  of  ascer- 
taining that  they  are  false  in  their  words  or 
oaths:  at  the  same  time  they  may  be  so  notori- 
ously guilty  of  acting  falsehood,  in  frauds, for- 
geries and  other  crimes,  as  would  leave  no 
doubt  of  their  being  capable  of  speaking  and 
swearing  it,  especially  as  they  may  frequently 
depose  falsehood  with  greater  security  against 
detection  than  practice  those  other  vices.  In 
such  cases,  and  with  such  characters,  ought 
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the  jury  to  be  precluded  from  drawing  infer- 
ences unfavorable  to  their  truth  as  witnesses, 
by  excluding  their  general  turpitude?  By  the 
character  of  every  individual,  that  is,  by  the 
588*]  estimation  *in  which  he  is  held  in  the 
society  or  neighborhood  where  he  is  conver- 
sant, his  word  and  his  oath  is  estimated.  If 
that  is  free  from  imputation,  his  testimony 
weighs  well.  If  it  is  sullied,  in  the  same  pro- 
portion his  word  will  be  doubted.  We  con- 
ceive it  perfectly  safe,  and  most  conducive  to 
the  purposes  of  justice,  to  trust  the  jury  with 
a  full  knowledge  of  the  standing  of  a  witness 
into  whose  character  an  inquiry  is  made.  It 
will  not  thence  follow,  that  from  minor  vices 
they  will  draw  the  conclusion  in  every  instance 
that  his  oath  must  be  discredited,  but  only  be 
put  on  their  guard  to  scrutinize  his  statements 
more  strictly,  while  in  cases  of  vile  reputation 
in  other  respects,  they  would  be  warranted  in 
disbelieving  him,  though  he  had  never  been 
called  so  often  to  the  book  as  to  fix  upon  him 
the  reputation  of  a  liar  when  on  oath."  In 
Noelv.  Dickey,  it  will  be  remembered  that  the 
witnesses  having  been  impeached  within  the 
rule  thus  vindicated,  it  was  sought  to  be  an- 
swered that  though  their  characters  were  gen- 
erally bad,  yet  this  was  not  so  in  respect  to  ve- 
racity; and  Boyle,  Ch. ./.,  delivered  the  opinion 
of  the  court.  He  said:  "We  can  see  nothing  in 
the  inquiry  proposed  by  the  plaintiff,  and  in- 
terdicted by  the  court,  which  was  impertinent 
or  improper.  On  the  contrary,  it  appears  to  be 
better  calculated  than  any  more  general  in- 
quiry can  be  to  elicit  the  truth,  and  enable  the 
jury'correctly  to  estimate  the  credit  due  to  the 
witnesses  whose  characters  were  assailed.  It 
is  an  observation  not  less  true  than  trite,  that 
no  one  is  entirely  virtuous  or  entirely  vicious. 
Such,  indeed,  is  in  general  the  preponderance 
of  the  virtue  or  vice  of  individuals,  as  to  enti- 
tle them  to  the  general  character  of  good  or 
bad;  but  we  cannot,  merely  from  knowing 
what  the  general  character  is,  say,  with  cer- 
tainty, what  vice  or  virtue  enters  into  its  com- 
position. If,  therefore,  we  would  form  a  cor- 
rect judgment  of  a  man  in  regard  to  any  par- 
ticular vice  or  virtue,  it  is  necessary  that  we 
should  be  informed  of  his  character  in  that 
particular  respect.  This  Is  more  especially 
necessary  as  it  regards  a  man  of  bad  character; 
for  frequently  a  single  vicious  habit, and  some- 
times even  a  solitary  vicious  action  is  suffi- 
cient in  the  common  estimation  of  mankind, 
589*]  to  give  to  a  person  a  general  *bad  char- 
acter. A  person,  therefore,  whose  general 
character  is  bad.  may  notwithstanding  poMM 
such  a  degree  of  veracity,  as  to  entitle  him  to 
credit  oo  oath;  and  whether  he  does  HO  or  not 
can  only  be  ascertained  by  an  inquiry  into  bis 
character  for  truth."  Cfilehrut  v.  McKet,  4 
Watts.  881,  8.  P..  discussed  by  Gibson.  Ch.  J. 
This  elemental  examination,  by  the  Court  of 
Appeal*  of  Ky.,  If  correct  In  it*  result,  dis- 
poses of  the  whole  question  as  to  the  evidence 
offered  by  way  of  sustaining  Oillcspie's  char- 
acter. We  thus  see  that  the  principle  upon 
which  it  was  offered  accords  entirely  with  the 
authorities  to  which  we  have  had  occasion  to 
refer;  and  it  follows,  as  I  think,  that  the  court 
below  erred  in  rejecting  the  evidence;  unless, 
as  was  insisted  by  the  counsel  for  the  people, 
they  had  before  done  what  was  equivalent, 
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through  the  testimony  of  Tallman.  He  was 
called  to  give  general  evidence  against  Gilles- 
pie.  He  knew  him  well;  but  answered  that  he 
knew  nothing  against  his  general  character  for 
truth.  This  failure  is  said  to  be  equal  to  all 
the  best  sustaining  witnesses  who  could  have 
been  brought.  The  great  impropriety  of  our 
attempting  such  an  estimate  of  quantities  upon 
a  bill  of  exceptions  is  sufficiently  obvious.  An 
unqualified  admission  of  perfectly  good  char- 
acter might  have  been  an  answer;  but  no  such 
admission  was  made.  The  case  remained  still 
entirely  open  for  asking  the  jury  to  infer  that 
the  man's  sense  of  all  obligation  "to  speak  truth, 
was  almost  as  slender  as  the  tie  which  bound 
him  to  the  virtue  of  continency. 

The  second  point  made  by  the  prisoner's 
counsel,  is,  that  the  court  should  have  received 
proof  of  the  riotous  breaking  of  the  prisoner's 
house  the  previous  Saturday  night;  that  the  in- 
mates had  then  been  badly  abused;  and  that 
the  rioters  threatened  to  return  another  night 
soon  after,  and  break  in  if  they  were  not  ad- 
mitted. This  was  offered  to  establish  a  reason- 
able ground  for  the  prisoner's  apprehending 
the  execution  of  a  similar  threat  now  repeated 
and  attempted,  according  to  some  of  the  evi- 
dence, with  great  violence;  and  even  persevered 
in*  after  notice  to  depart.  No  doubt  the  de- 
ceased and  his  companions  became  trespassers 
by  then  *remaining  and  pressing  to  be  [*59O 
admitted.  Wilson,  who  was  intoxicated,  had 
departed  a  short  distance;  but  the  deceased  and 
Whitney  remained  on  the  walk  in  front  of  the 
house,  without  having  taken  any  means  to  al- 
lay the  alarm  in  the  prisoner's  mind,  which  the 
jury  might  have  thought  had  been  probably 
excited.  Appearances  were  equivocal  upon  the 
point  of  design.  Wilson  had  apparently  left 
the  place,  but  this,  by  the  prisoner,  might  have 
been  read  as  an  errand  of  assistance  to  those 
who  remained.  Here  was  a  juncture  of  cir- 
cumstances which  the  jury  might  have  thought 
sufficient  ground  for  real  alarm,  and  an  effort 
for  protection  by  actual  violence  and  a  disa- 
bling of  the  assailants.  That  they  had  come  to 
a  house  of  ill-fame,  accustomed  to  receive  and 
entertain  rioters,  might  have  been  an  answer- 
ing argument.  It  was  not  for  the  prisoner  to  in- 
vite guests  to  his  house  in  the  dead  hour  of  night, 
and  then,  under  affected  apprehension,  bully 
them  out  of  their  lives.  But  standing,  as  he  did, 
already  obnoxious  to  the  indignation  of  the  bet- 
ter part  of  community,  it  was  a  fair  inquiry  of 
the  jury,  would  he  deepen  public  execration, 
without  a  real  cause,  by  the  shedding  of  human 
blood?  It  did  not  appear  that  he  knew  the  de- 
ceased  and  his  companions,  so  as  to  distin- 
guish them  from  the  previous  rioters.  The 
names  of  these  were  not  put  forward  in  the 
proposition  of  the  prisoner's  counsel;  nor  per- 
haps could  they  be.  The  proposition  was  not, 
therefore,  objectionable  as  being  intentionally 
too  short  in  that  respect.  I  do  not  understand 
it  to  be  objected,  that  real  alarm  on  the  part  of 
the  prisoner,  on  apparent  though  unreal 
grounds,  was  not  pertinent  to  the  Issue.  The 
argument  Is  rather,  that  the  character  of  the 
prisoner's  house  and  employment  were  such 
that  the  court  might,  in  It  mint,  say.  upon  such 
full  evidence,  that  apprehension  of  danger  was 
a  mere  pretense.  In  Mtnde't  case,  I^ewin,  Cr. 
CM.,  184,  and  which  is  recited  at  large  in  Kos- 
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coe,  Cr.  Ev.,  644,  645,  Phila.  ed.,  1836,  a  like 
previous  threat  from  the  very  persons  who 
came,  although  they  made  no  attack,  was  sub- 
mitted by  Holroyd,  «/.,  to  the  jury,  to  consider 
whether  it  did  not  furnish  a  reasonable  ground 
for  apprehending  an  attack.  There  the  death 
was  occasioned  by  firing  a  loaded  pistol.  The 
591*]  *case  at  bar  presents  the  same  circum- 
stance of  alarm  one  step  more  remote,  the  as- 
sailants not  being  identified  with  the  previous 
rioters.  That,  per  se,  however  would  not  so 
absolutely  remove  apprehension  that  the  kill- 
ing could  not  be  referred  to  it.  The  jury  might 
have  laid  no  stress  upon  the  circumstance; 
but  I  think  it  should  have  been  received,  be- 
cause we  cannot  say  they  would  not.  The  light- 
ness of  a  relevant  circumstance  is  no  argument 
for  withholding  it  from  the  jury.  King  v. 
Nortliampton,  2  Maule  &  S.,  262.  In  the  pros- 
ecution of  a  crime  so  essentially  the  creature 
of  intent,  as  murder,  everything  pertinent 
should  be  submitted  to  the  jury  upon  which 
they  may  infer  an  absence  of  malice.  The  in- 
strument, as  used  in  this  case,  proved  to  be 
most  dangerous,  but  it  was  not  deadly  in  its 
own  character;  and,  connected  with  the  pris- 
oner's manner  as  described  by  Gillespie,  could 
the  jury  have  been  brought  to  believe  him,  the 
whole  might  have  presented  fair  matter  of  ar- 
gument, on  the  question  whether  the  resist- 
ance offered  was  out  of  proportion  to  the  in- 
jury which  there  was  reasonable  cause  for  ap- 
prehending. Evidence  that  the  killing  was  for 
such  a  cause,  if  it  would  not  make  out  a  justi- 
fiable or  excusable  homicide,  2  R.  S.,  660,  sees. 
3,  4,  would  have  brought  down  the  crime  to 
the  lowest  degree  of  manslaughter,  /rf.,662,  sec. 
19,  and  see  Roscoe,  Cr.  Ev.,  643,  Phila.  ed., 
1836.  It  may  be  proper  to  observe  that,  after 
the  prisoner  had  given  notice  to  the  deceased 
and  his  companions  to  depart,  his  house  was, 
in  respect  to  them,  a  mere  private  one;  and,  in 
the  eye  of  the  law,  entitled  to  the  same  meas- 
ure of  protection  as  the  house  in  Meade's  case. 
Any  further  assault,  therefore,  or  any  appre- 
hended assault,  might  be  repelled,  upon  the 
same  principles  as  in  that  case. 

The  fifth  point  complains  of  the  refusal  to 
charge  that,  if  the  mortal  wound  was  given  in 
an  attempt  to  commit  an  offense  less  than  fel- 
ony, the  prisoner  should  not  have  been  con- 
victed of  murder.  The  reason  assigned  for  the 
refusal  is,  that  such  a  charge  could  have  had 
no  application  to  the  case  as  made  out  in  evi- 
dence. This  again  depended  upon  what  the 
jury  might  say  after  turning  the  whole  matter 
over  in  their  minds.  Looking  at  the  instrument 
592*]  used,  the  testimony  *of  Gillespie  that 
there  was  only  one  blow,  and  the  obvious  and 
admitted  conclusion  that  this  blow  was  not 
fatal;  we  have  a  case  on  which  the  jury  need 
not  have  strained  a  point  to  say  that  the  im- 
mediate offense  was  a  misdemeanor  only. 
Neither  the  bar,  nor  the  manner  of  using  it, 
would  necessarily  or  probably  have  resulted  in 
death.  It  would  have  knocked  the  deceased 
down  and  might  have  produced  death  in  con- 
sequence of  the  head  striking  the  walk.  It  is 
no  answer  to  say  here  that  the  balance  of  proof 
showed  a  second  and  fatal  blow  with  this  club. 
Was  the  proof  so  overwhelming  that  as  matter 
of  law  the  jury  must  have  dismissed  all  thought 
of  the  contrary?  So  far  from  this,  there  was, 
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on  the  part  of  the  prosecution,  no  direct  proof 
of  a  second  blow,  while  Gillespie  positively 
swore  there  was  no  second  blow  given.  Surely 
his  testimony  was  yet  before  the  jury  for  better 
or  for  worse,  though  the  sustaining  evidence 
had  been  excluded.  The  point  of  degree  in  the 
homicide  was  thus  erroneously  withdrawn; 
for  we  take  the  statute  to  be  clear,  both  in  its 
words  and  in  the  construction  it  has  received, 
that  a  homicide  occasioned  by  a  misdemeanor 
or  an  attempt  to  commit  one,  though  murder  at 
the  common  law,  is  now  but  manslaughter  in 
the  first  degree.  2  R.  S.,  661,  sec.  6,  in  connec- 
tion with  Id.,  657,  sec.  5,  sub.  3;  People  v. 
Enoch,  13  Wend.,  163,  174,  176. 

The  object  of  the  statute  was  to  save  one  sort 
of  constructive  murder,  and  abolish  another. 
By  the  5th  sec.  p.  657,  if  a  man  be  engaged  with 
an  immediate  view  to  one  felony,  as  a  bur- 
glary, and  death  ensue,  it  is  murder.  But  if 
his  immediate  object  be  a  crime  less  than  fel- 
ony, as  a  riot,  the  death  is  but  manslaughter 
in  the  first  degree.  The  latter  is  the  case  pro- 
vided for  in  the  6th  sec.  p.  550,  sub.  1,  2;  and 
so  it  was  understood  in  People  v.  Enoch,  though 

1  admit  the  point  was  not  decided  there.     The 
only  way  to  avoid  such  a  construction,  is  by 
saying  that  the  blow  cannot  be  a  misdemean- 
or when  it  results  in  death,  because  the  act  is 
then  a  felony,  to  wit :  manslaughter,  ergo  it  is 
murder.  The  section  is  open  to  such  a  reading 
in  the  light  of  a  severe  criticism;  but  it  is  such 
a  criticism  as  must  work  a  repeal  of  the  sec- 
tion itself.     It  supposes  that  there  can  be  no 
such  *thing  as  a  misdemeanor  where  [*593 
death    ensues,   because  the    misdemeanor   is 
merged  in   the  consequence.     The  only  con- 
struction, it  appears  to  me,  which  will  warrant 
this  refusal  to  charge,  and  yet  leave  anything 
for  the  statute  to  operate  upon,  is  that  which 
shall  confine  it  to  a  blow  not  intentionally 
aimed  at  the  person  of  the  deceased  ;  as  where 
one,  in  entering  a  house  riotously,  breaks  the 
door,  and  by  the  same  blow  kills  a  man  who  is 
holding  it  on  the  opposite  side,  the  assailant 
being  ignorant  of  that  fact.     The  section  con- 
tains no  such  restriction  in  terms.     It  says  that 
it  shall  be  but  manslaughter  when  the  offender 
is  engaged  :  1.  In  the  perpetration  of  a  crime 
not  amounting  to  felony;  or  2.    In  an  attempt 
to  perpetrate  any  such  crime  or  misdemeanor, 

2  R.  S.,  550,  sec.  6,  sub.  1,  2;  either  case  being 
such  wherein  the  killing  would  have  been  mur- 
der at  the  common  law.     I  understand  these 
words  as  meaning  to  reduce  the  offense  to  man- 
slaughter in  the  first  degree,  in  all  cases  where 
the  jury  shall  find  that  the  assailant  intended 
to  stop  with  the  commission  of  a  misdemeanor, 
though  the  blow  were  aimed  at  the  person.     A 
mere  blow  with  the  fist  may  produce  death  ; 
yet  hardly  any  jury  would  affix  the  intent  of 
such  a  consequence.     A  man  in  opposing  him- 
self to  an  invasion  of  his  premises,  or  what  he 
honestly  believes  to  be  an  attempt  to  invade 
them,  rashly  runs  into  an  excess  of  protective 
resistance  ;  he  strikes  with  a  stick,  a  cane,  a 
door-bar,  or  whatever  comes  handiest,  not  such 
an  instrument  as  necessarily  leads  the  mind  to 
infer  a  fatal  intent,  and  death  ensues  from  some 
collateral  circumstance,  as  the  head  striking  a 
hard  substance,  or  a  concussion  of  the  brain  in 
the  fall:  this  seems  to  roe  to  be  within  the  stat- 
ute, and  if  the  whole  evidence  before  us  would 
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have  warranted  the  prisoner's  counsel  in  con- 
tending that  such  was  the  case  below,  then  it 
was  too  strong  to  say  that  the  hypothesis  pro- 
posed to  be  submitted  to  the  jury  was  inappli- 
cable. 

If  it  be  said  that  death  from  such  resistance, 
being  merely  accidental,  would  not  have  been 
murder  at  the  common  law,  and  is,  therefore, 
not  within  the  section  cited,  then  I  answer  that 
this  only  magnifies  the  error.  The  statute  no 
where  makes  it  murder;  and  it  would  be  left  to 
fall  down  to  some  homicide  inferior  to  man- 
594*]  slaughter  in  the  first  degree.  The*prop- 
osition  made  was  intended  to  leave  an  opening 
for  reducing  the  offense  below  the  degree  of 
murder,  and  denying  that  it  was  at  all  applica- 
ble, was  the  more  widely  erroneous  in  propor- 
tion as  the  case  supposed,  stood  lower  on  the 
scale  of  homicide. 

It  is  not  to  be  denied  that,  taking  the  propo- 
sition and  the  response  of  the  court  below  lit- 
erally, the  exception  may  properly  be  over- 
ruled in  another  point  of  view.  The  charge 
proposed  by  counsel  was  that  if  the  prisoner 
made  but  an  attempt  to  commit  a  crime  less  than 
felony,  the  death  would  be  only  manslaughter. 
This  the  judge  said,  and  said  truly,  was  inap- 
plicable. There  was  no  mere  attempt  to  com- 
mit a  misdemeanor  in  the  case,  and  no  pretense 
of  it.  If  there  was  anything  short  of  a  felony, 
it  was  an  actual  misdemeanor,  an  actual  assault 
and  battery,  and  it  should  have  been  put  for- 
ward under  that  branch  of  the  clause  in  the 
statute  which  speaks  of  actual  commission. 
Such  a  distinction  has,  however,  occurred  to 
no  one  in  the  whole  course  of  the  discussion  to 
which  this  case  has  given  rise.  It  has  been 
conceded  from  the  beginning  to  the  end  that 
the  proposition  should  be  viewed  as  having  the 
same  force  as  if  it  had  been  put  in  the  alterna- 
tive words  of  the  statute  :  the  actual  commis- 
sion, or  an  attempt  to  commit  a  crime  less  than 
felony.  Indeed,  I  hardly  understood  the  coun- 
sel for  the  people  as  denying  that  if  the  case 
was  open  for  insisting  that  the  prisoner  intend- 
ed merely  to  commit  an  assault  and  battery, 
such  an  intent  would  mitigate  the  crime  to  man- 
slaughter in  the  first  degree,  and  I  cannot  con- 
sent that  a  case  of  life  and  death  should  go  oft* 
on  a  verbal  criticism,  with  which  it  is  apparent 
no  one  ever  intended  it  should  be  embarrassed. 

On  the  whole,  I  do  not  deny  that  a  wanton 
excess  in  the  use  of  a  deadly  instrument,  or 
other  circumstances  of  great  ferocity  or  bru- 
tality, would  warrant  a  judge  in  refusing  to 
charge  as  requested  on  the  ground  stated,  and 
in  the  case  below,  an  answer  might  certainly 
arise  from  the  imminently  dangerous  charac- 
ter of  the  act,  to  the  evidence  of  which  it  would 
have  been  right  for  the  judge  to  direct  the  at- 
tention of  (he  jury.  But  I  do  not  see  any  such 
895 *J  decisive  balance  *against  the  hypothe- 
M{«  proposed  by  counsel,  at*  authorized  him  ab- 
solutely to  withdraw  the  attention  of  the  jury 
from  it.  There  waa  evidence  tending  to  estab- 
lish an  intent  to  stop  with  the  commission  of  a 
severe  assault  and  battery.  The  judge  might 
have  shown  to  the  jury  that  such  evidence  was 
slight,  or  for  what  reason  it  should  be  discred- 
ited; but  could  not  withhold  the  submission  of 
the  point  altogether.  Cole  v.  Hebb,  7  Oil)  & 
.]..  20.  26,  et  tea.  I  am,  therefore,  of  opinion 
that  there  should  be  a  new  trial. 
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By  Bronson,  J.  There  are  several  ways 
of  impeaching  the  credit  of  a  witness.  The 
party  against  whom  the  witness  is  called  may 
disprove  the  facts  stated  by  him,  or  may  ex- 
amine other  witnesses  as  to  his  general  char- 
acter for  truth.  In  answer  to  evidence  against 
character,  the  other  party  may  cross-examine 
the  witnesses  as  to  their  means  of  knowledge, 
may  attack  their  general  character,  or  by  fresh 
evidence  support  the  character  of  his  own  wit- 
ness. The  credit  of  a  witness  may  be  shaken, 
and  perhaps  entirely  destroyed  by  his  own 
cross-examination,  or  by  disproving  the  fact  to 
which  he  has  deposed.  But  in  neither  of  these 
cases  can  the  witness  be  supported  by  proving 
his  general  good  character  as  a  man  of  truth. 
With  only  one  or  two  exceptions  at  most,  and 
those  resting  on  special  considerations  not  ap- 
plicable to  this  case,  such  evidence  is  only  ad- 
missible in  answer  to  evidence  of  general  char- 
acter, first  given  by  the  other  party. 

In  Bishop  of  Dunham  v.  Beaumont,  1  Camp., 
207,  Ld.  Ellenborough  refused  to  admit  evi- 
dence in  support  of  the  character  of  a  witness 
who  stood  contradicted  by  another  witness.  In 
Russell  v.  Coffin,  8  Pick.,  143,  the  deposition  of 
the  witness  taken  out  of  court  was  introduced 
for  the  purpose  of  contradicting  his  testimony 
on  the  stand  ;  and  yet  the  party  who  called 
him  was  not  allowed  to  go  into  evidence  of  his 
general  character.  Parker, Ch.  J.,  said  it  never 
was  decided  that  if  a  witness  was  contradicted  as 
to  any  fact  of  his  testimony,  either  by  his  own 
declarations  at  other  times,  or  by  other  wit- 
nesses, evidence  might  be  admitted  to  prove 
his  general  good  character.  If  this  were  the 
*practice,  he  adds,  great  delay  and  con-  [*of)O 
fusion  would  arise,  and  as  almost  all  cases 
are  tried  upon  controverted  testimony,  each 
witness  must  bring  his  compurgators  to  sup- 
port him  when  he  is  contradicted  and,  indeed, 
it  would  be  a  trial  of  the  witnesses  and  not  of 
the  action.  In  both  of  these  cases  the  credit 
of  the  witness  was  impeached;  in  the  first,  he 
was  coutradicted  by  another  witness  ;  and  in 
the  second,  he  had  given  different  accounts  on 
oath  of  the  same  transaction.  If  under  such 
circumstances  the  witness  could  not  be  sup- 
ported by  evidence  of  good  character,  I  am  at 
a  loss  to  discover  upon  what  principle  such 
evidence  could  be  received  in  the  case  at  bar. 
It  is  said  that  the  moral  character  of  Gillespie 
was  impeached  by  the  evidence  which  he  vol- 
untarily gave  concerning  his  course  of  life. 
That  is  true  ;  and  it  is  equally  true  that  the 
moral  character  of  the  witness  who  gave  dif- 
ferent relations  on  oath  of  the  same  transaction 
was  impeached.  Yet  evidence  to  support  him 
was  rejected. 

I  have  met  with  no  adjudged  case  which 
sanctions  more  than  two  exceptions  to  the  rule 
that  a  party  can  only  give  evidence  in  sup|x>rt 
of  the  character  of  his  uwn  witness,  in  answer 
to  evidence  of  general  character,  coming  from 
the  other  side.  Indeed, where  the  \\  itnr--  has 
been  produced  and  examined  on  the  trial,  there 
is  DI. ly  one  exception  to  the  rule,  and  that  does 
not  touch  the  case  at  bar. 

In  Doe  v.  Stfphenton,  8  Esp  ,  248,  the  valid- 
ity of  a  will  was  contested  on  the  ground  of 
fraud  in  procuring  it.  Two  of  the  subscribing 
witnesses,  being  the  attorney  who  prepared  the 
will  and  his  clerk,  were  dead,  and  the  third 
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witness  on  being  called  testified  to  facts,  im- 
peaching the  conduct  of  the  deceased  witnesses. 
Ld.  Elden  allowed  the  defendant, who  claimed 
under  the  will,  to  prove  that  the  deceased  wit- 
nesses were  persons  of  character  and  not  likely 
to  procure  such  a  will  as  was  imputed  to  have 
been  imposed  on  the  testatrix.  The  same  will 
was  again  before  the  court,  in  Doe  v.  Walker,  4 
Esp.,  50,  and  Ld.  Kenyon  admitted  evidence 
of  the  good  character  of  the  deceased  wit- 
nesses. Cases  relating  to  the  execution  of  wills 
are,  in  some  respects,  governed  by  peculiar 
597*]  principles.  But  *it  is  only  necessary 
to  notice  one  feature  in  this  case  to  distinguish 
it  from  the  one  at  bar.  The  attesting  witnesses 
were  dead  and  could  not  speak  for  themselves. 
When  Ld.  Ellenborough  rejected  evidence  of 
general  character,  to  support  a  contradicted 
witness,  1  Camp.,  207,  he  said  of  the  case  of 
Doev.  Walker:  "There  the  attesting  witnesses 
whose  character  was  disputed  were  dead,  and 
it  was  properly  held  that  the  party  claiming 
under  the  will  should  have  the  same  advan- 
tage as  if  they  had  been  alive.  In  that  case, 
they  must  have  been  personally  adduced  as  wit- 
nesses, when  their  characters  would  have  ap- 
peared on  their  cross-examination,  and  being 
dead,  justice  required  that  an  opportunity 
should  be  given  to  show  what  credit  was  to  be 
attached  to  their  attestation  of  the  will."  In 
Provis  v.  Heed,  3  Moore  &  P.,  4,  the  case  of  Doe 
v.  Walker,  was  sanctioned  by  the  Court  of  C. 
P.  Best,  Oh.  J.,  takes  a  distinction  between 
the  attesting  witness  to  a  will,  and  a  witness  to 
a  bill  of  exchange,  bond,  or  other  security  of  a 
like  nature.  "Instruments  of  that  description," 
he  says,  "are  generally  of  recent  date,  and 
given  within  the  time  of  living  witnesses.whilst 
wills  frequently  remain  undisputed  until  long 
after  the  death  of  all  the  parties  who  attested 
their  execution.  In  the  present  case  the  testa- 
tor died  in  1802,  and  the  tenant  has  been  in  pos- 
session ever  since.  If,  after  the  lapse  of  27  years, 
the  character  of  a  deceased  subscribing  wit- 
ness be  attacked,  evidence  of  his  good  char- 
acter may  and  ought  to  be  received  in  order  to 
repel  such  attack."  It  will  be  seen  that  these 
cases,  on  which  the  prisoner's  counsel  seemed 
mainly  to  rely,  do  not  controvert  the  general 
rule  which  has  been  mentioned.  They  stand 
on  peculiar  ground,  applicable  only  to  the  case 
of  an  attesting  witness  who  is  dead;  and  even 
then,  it  seems  that  the  evidence  is  not  admissi- 
ble except  in  relation  to  wills.  In  the  recent 
case  of  Doe  v.  Harris,  7  Car.  &  P.,  330,  the  so- 
licitor who  drew  the  will  was  sworn  as  a  wit- 
ness for  the  defendant,  and  having  been  at- 
tacked on  the  cross-examination,  the  defendant 
proposed  to  call  witnesses  to  his  good  char- 
acter; but  Coleridge,  J.,  overruled  the  evidence 
holding  that  it  was  only  admissible  where  the 
solicitor  was  dead. 

598*]  *The  marginal  note  to  the  case  of  Bishop 
of  Durham  v.  Beaumont,  1  Camp. ,  207,  which 
has  found  its  way  into  several  elementary  books 
is  not  warranted  by  the  case  itself.  The  note  is 
that  "Evidence  to  support  the  character  of  a 
witness  is  not  admissible  unless  fraud  is  ex 
pressly  imputed  to  him."  There  is  nothing  in 
the  opinion  of  Ld.  Ellenborough.  to  warrant 
the  inference  that  he  would  have  received  evi- 
dence of  general  character,  if  fraud  had  been 
expressly  imputed  to  the  witness.  He  merely 
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decided  that  the  contradiction  of  the  witness 
furnished  no  ground  for  giving  evidence  to  sus- 
tain his  general  character. 

When  the  witness  has  been  produced  and 
examined  on  the  trial,  the  only  exception  to  the 
general  rule  which  has  been  mentioned,  will 
be  found  in  the  case  of  Rexv.  Clarke,  2  Stark., 
241.  There  the  witness,  on  cross-examination, 
admitted  that  she  had  several  years  before  been 
sent  to  the  House  of  Correction  on  charges  of 
having  stolen  money  from  her  master.  Hol- 
royd,  J.,  admitted  evidence  to  show  that  the 
conduct  of  the  witness  had  been  good  since 
that  time.  Whether  this  single  Nisi  Prius  de- 
cision should  be  followed  or  not  is  a  question 
which  need  not  now  be  considered.  The  dis- 
tinction between  that  case  and  the  one  at  bar 
is  apparent.  There,  the  witness  had  admitted 
the  commission  of  a  crime  years  before,  and 
the  question  was  whether  her  character  had  not 
since  been  reformed;  but  here,  the  grossly  im- 
moral conduct  of  the  witness,  Gillespie,  had 
continued  for  two  years,  and  quite  down  to  the 
time  of  the  trial.  There  was  no  space  in  which, 
by  good  conduct,  he  could  have  established  a 
better  character. 

Mr.  Starkie  says:  "  If  the  character  of  a  wit- 
ness has  been  impeached,  although  upon  cross- 
examination  only,  evidence  on  the  other  side 
may  be  given  to  support  the  character  of  the 
witness,  by  general  evidence  of  good  conduct." 
1  Stark.  Ev.,  148.  When  he  again  adverts  to 
this  subject,  he  speaks  with  greater  caution. 
His  language  is,  that  "in  all  cases  where  the 
credit  of  a  witness  has  been  attacked,  whether 
by  general  evidence,  or  by  particular  questions 
put  upon  cross  examination,  it  seems  that  the 
party  who  called  him,  is  at  liberty  to  support 
his  testimony  by  general  evidence  *of  [*599 
good  character."  2  Id.,  1757.  The  terms  in 
which  the  rule  is  stated  would  be  calculated  to 
mislead,  if  he  had  not  in  both  instances  re- 
ferred to  the  single  case  of  King  v.  Clarke  as 
his  authority.  How  far  that  case  goes  we  have 
already  seen.  One  or  two  other  elementary 
writers  on  the  law  of  evidence  have  considered 
King  v.  Clarke  as  an  authority  for  admitting 
evidence  to  sustain  the  character  of  a  witness 
attacked  on  the  cross-examination  ;  and  Mr. 
Phillips,  in  the  7th  edition  of  his  valuable 
treatise,  is  among  the  number.  But  it  is  wor- 
thy of  remark,  that  this  doctrine  did  not  find 
its  way  into  the  previous  editions  of  bis  work, 
and  that  no  trace  of  it  is  to  be  found  in  the 
books  previous  to  the  case  which  has  been  men- 
tioned. It  is  evidently  a  new  rule  in  the  law 
of  evidence,  and  I  deem  it  far  more  safe  to 
abide  by  the  ancient  landmarks  of  the  law, 
than  to  follow  a  strained  commentary  upon  a 
single  decision  made  in  the  haste  of  a  trial  at 
Nisi  Prius. 

The  case  of  People  v.  Vane,  12  Wend.,  78, 
proves  nothing  on  the  question  under  consid- 
eration. The  case  at  bar  is  much  like  that  of 
Dodd  v.  Norris,S  Camp.  ,519,  which  was  an  ac- 
tion for  seducing  the  plaintiff's  daughter.  She 
was  a  witness,  and  was  cross  examined  at  con- 
siderable length  to  show  that  she  had  submitted 
herself  to  the  defendant's  embraces  under  cir- 
cumstances of  extreme  indelicacy, and  had  been 
guilty  of  great  levity  of  conduct.  On  this 
ground,  Garrow  for  the  plaintiff  proposed  to 
call  witnesses  to  the  character  of  the  daughter. 
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But  Ld.  Ellenborough  ruled,  "that  he  was  not 
at  liberty  to  do  so,  as  no  evidence  of  her  bad 
character  had  been  given  on  the  part  of  the  de- 
fendant. The  questions  put  to  herself  on  cross- 
examination  there  was  an  ample  opportunity 
of  explaining  as  far  as  the  truth  would  permit, 
when  she  came  to  be  re-examined."  We  have 
here  an  express  adjudication,  that  evidence  is 
not  admissible  to  support  a  witness  whose  char- 
acter has  been  impeached  by  the  cross-exam- 
ination only.  It  is  said  that  the  character  of 
the  daughter  was  a  fact  in  issue.  But  the  case 
was  not  put  upon  that  ground  by  the  judge. 
He  held  that  the  plaintiff  could  not  go  into 
general  evidence  to  sustain  the  character  of  his 
6OO*J  witness,  for  the  reason  "that  "No  evi- 
dence of  her  bad  character  had  been  given  on 
the  part  of  the  defendant." 

Doe  v.  Harru,  7  Car.  &  P.  .-330,  is  another 
•express  adjudication  against  receiving  evidence 
to  sustain  a  witness  who  had  been  attacked  on 
the  cross-examination.  This  case  was  decided 
in  1836,  and  it  proves  most  satisfactorily  that 
the  overdrawn  commentaries  of  Starkie  and 
Phillips  upon  the  case  of  King  v.  Clarke,  are 
not  regarded  as  law  in  Westminster  Hall.  In 
this  State,  such  evidence  has  never  been  held 
admissible.  There  is  not  only  the  want  of  any 
adjudged  case  to  that  effect,  but  in  my  limited 
experience  I  have  never  known  or  heard  of  the 
admission  of  such  evidence  at  the  circuit. 

Why  should  such  evidence  be  received,  when 
the  witness  is  on  the  stand  to  give  any  explana- 
tion of  his  conduct  which  the  truth  of  the  case 
will  permit  ?  Qillespie  was  not  obliged  to  pro- 
claim his  own  infamy.  He  did  it  voluntarily 
after  having  been  informed  by  the  court  that 
he  could  not  be  required  to  speak.  But  aside 
from  this  consideration,  if  there  was  anything 
to  extenuate  his  conduct  in  abandoning  his 
family  and  living  in  adultery,  he  was  at  liberty 
to  state  it.  He  stood  there  to  make  a  picture  of 
himself,  and  it  is  not  to  be  presumed  that  he 
would  draw  it  in  darker  colors  than  the  truth 
•of  the  case  absolutely  required.  Neither  the 
party  who  produces  a  witness,  nor  the  witness 
himself,  has  any  right  to  complain  that  com 
purgators  are  not  allowed,  when  there  has  been 
DO  impeachment  beyond  the  facts  disclosed  by 
the  witness  himself. 

Upon  what  ground  is  it  that  the  parties  in  an 
inquiry  after  truth  concerning  a  particular 
transaction,  are  permitted  to  get  up  a  collateral 
issue  on  the  character  of  a  witness  ?  It  surely 
cannot  be  on  the  ground  that  the  witness  proves 
himself  unworthy  of  credit.  These  collateral 
issues  have  always  been  regarded  as  an  evil, 
and  they  are  only  permitted  for  the  reason  that 
the  witness  may  apparently  be  entitled  to  credit, 
when  in  truth  his  character  is  such  as  to  render 
him  unworthy  of  belief.  The  party  against 
whom  he  is  called  is  therefore  allowed  to  give 
<IO  1  *  1  evidence  of  his  general  'character  to 
the  jury  ;  and  when  thus  assailed  the  witness 
may  be  sustained  by  general  evidence  in  reply. 

Where  shall  we  stop  if  we  depart  from  this 
rule  ?  The  credit  of  a  witness  may  not  only  be 
shaken  but  utterly  overthrown  by  dUproving 
the  facts  to  which  he  testifies.  If  evidence  of 
general  character  is  not  admissible  where  the 
witness  has  only  been  contradicted  by  others, 
may  it  be  given  where  he  contradicts  himself 
by  conflicting  statements  either  in  or  out  of 
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court  ?  Or  if  the  rule  to  be  established  is,  that 
the  witness  may  be  supported  whenever  his 
moral  character  is  assailed,  how  shall  it  be  de- 
termined what  amounts  to  an  impeachment  of 
j  moral  character?  Disproving  the  facts  to  which 
I  a  witness  speaks  may  amount  to  such  an  im 
i  peachment;  and  so,  top,  of  contradictory  state- 
ments whether  made  in  or  out  of  court.  Both 
the  credit  and  character  of  a  witness  may  be 
affected  by  a  doubtful,  hesitating  or  apparently 
disingenuous  manner  in  giving  his  evidence. 
The  jury  may  draw  unfavorable  conclusions 
against  the  credit  of  a  witness  upon  appearances 
which  can  never  be  communicated  to  those  who 
are  not  present  at  the  time.  Shall  a  party,  when- 
ever he  thinks  the  credit  of  his  witness  im- 
paired, be  allowed  to  give  evidence  of  his  gen- 
eral character  for  truth  ?  It  is  apparent  that 
such  a  course  will  multiply  collateral  issues  to 
an  indefinite  extent, and  however  plausible  may 
be  the  argument  that  such  a  course  is  calculated 
to  advance  the  ends  of  justice,  I  cannot  doubt 
that  it  will  have  the  contrary  effect.  The  only 
plain  and  practical  rule  is  that  which  allows  a 
party  to  give  evidence  in  support  of  the  char- 
acter of  his  witness,  in  answer  to  evidence  of 
general  character  coming  from  the  other  side, 
and  in  that  case  only.  This  is,I  think,  the  rule 
i  of  the  common  law,  and  could  a  better  one  be 
devised.  I  should  not  feel  myself  at  liberty  to 
follow  it. 

The  next  exception,  in  the  order  in  which 
they  were  presented  by  the  prisoner's  counsel, 
is  that  which  relates  to  the  rejection  of  evi- 
dence to  prove  a  riot  in  the  prisoner's  house  a 
week  before  the  deceased  received  the  fatal 
wound.  It  is  important  here  to  notice  with  ac- 
curacy what  facts  the  prisoner  proposed  to 
prove",  and  the  purpose  for  which  the  evidence 
*was  offered.  The  bill  of  exceptions  [*6O2 
states  that  an  offer  was  made  in  the  course  of 
the  trial  to  prove  "  that  the  house  of  the  pris- 
oner had  been  attacked  on  the  Saturday  night 
previous  to  the  transaction  in  question  by  sev- 
eral persons,  and  broken  into,  and  the  inmates 
very  badly  abused,  and  that  they  then  threat- 
ened to  return  some  other  night  soon  after  and 
break  in  again  if  they  were  not  admitted." 
This  was  the  offer  ;  the  purpose  for  which  it 
was  made,  as  stated  in  the  bill  of  exceptions, 
was,  "to  show  that  the  prisoner  had  reason  to 
apprehend  violence  upon  his  house  at  the  time 
that  the  deceased  and  his  companions  came 
there.and  that  was  his  reason  for  using  so  much 
force  as  he  did."  We  are  referred  on  this  point 
to  Meade' i  case,  Lewin  C.  C.,  184,  as  cited  in 
Roscoe,  Cr.  Ev.,  645.  There  are  some  very  im- 
portant points  of  difference  between  that  case 
and  the  one  at  bar.  In  that  case  the  boatmen, 
of  whom  Law,  the  deceased,  seems  to  have 
been  one.  attacked  Meade.  ducked  him,  and 
were  in  the  act  of  throwing  him  into  the  sea, 
when  he  was  rescued  by  the  police.  As  Meade 
I  was  going  away  the  boatmen  threatened  him 
j  that  they  would  come  at  night  and  pull  hi* 
house  down.  In  the  middle  of  the  night  Law 
and  a  great  number  of  persons  came  about 
Meadc's  house,  singing  song*  of  menace  and 
using  violent  language.  Meade,  under  an  ap- 
prehension as  he  alleged  that  bin  life  and  prop- 
;  erty  were  In  danger,  fired  a  pistol,  by  which 
j  Law.  one  of  the  party,  was  killed.  Belt  was 
1  also  indicted  with  Meade,  as  having  been  pres- 
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ent  aiding  and  abetting  the  alleged  murder. 
Holroyd,  J.,  among  other  things,  said  to  the 
jury  :  "If  you  are  of  opinion  that  the  prison- 
ers were  really  attacked,  and  that  Law  and  his 
party  were  on  the  point  of  breaking  in, or  likely 
to  do  so,  and  execute  the  threat  of  the  day  be- 
fore, they  were,  perhaps,  justified  in  firing  as 
they  did."  In  the  case  at  bar  the  pretended  at- 
tack was  not  made  the  very  next  night  after  the 
threat  of  the  rioters  ;  a  whole  week  had  inter- 
vened. The  attack  was  not  made  by  a  great 
number  of  persons;  there  were  only  three  young 
men,  and  the  knocking  or  kicking  at  the  door 
for  admittance  was  prooably  nothing  more  than 
the  prisoner  had  been  accustomed  to  hear  with- 
6O3*]  out  *any  apprehension  for  the  safety 
of  his  person  or  property. 

But  what  is  very  material, there  was  no  offer 
to  prove  that  either  of  the  three  young  men  was 
of  the  party  which  bad  committed  the  riot,  or 
had  any  connection  or  acquaintance  whatever 
with  the  rioters.  Nor  was  there  any  offer  to 
show  that  the  prisoner  supposed  or  believed, or 
had  any  reason  to  suspect  or  believe, that  either 
of  these  three  men  had  anything  to  do  with  the 
previous  disturbance,  or  the  threatened  assault 
on  his  house.  There  was  no  suggestion  that 
either  the  rioters  or  the  young  men  were  stran- 
gers to  the  prisoner.  So  far  as  the  offer  goes, 
he  may  have  known  very  well  that  the  deceased 
and  his  companions  had  nothing  to  do  with  the 
previous  disturbance.  Surely  there  is  nothing 
in  Afeade's  case  to  warrant  the  admission  of 
such  evidence  as  the  prisoner  proposed  to  give. 

It  is  not  improbable  that  the  prisoner  knew 
the  persons  who  had  broken  into  his  house, 
and  abused  the  inmates  a  week  before,  espe- 
cially as  the  case  states  that  rioters  had  been 
admitted  as  guests  in  his  house.  But  if  he  did 
not  know  their  names,  he  might  be  very  well 
able  to  distinguish  between  them  and  the  three 
young  men.  It  was  "a  clear  moonlight  night, 
very  light,"  when  the  deceased  and  his  com- 
panions went  to  the  house.  The  prisoner 
came  to  the  window  and  held  a  conversation 
with  them  before  he  made  the  attack,  in  which 
there  was  no  intimation  that  he  regarded  them 
as  rioters,  or  that  they  had  ever  done  any  act 
to  excite  his  apprehension.  But  aside  from 
the  probability  that  the  prisoner  knew  the  de- 
ceased and  his  companions  had  nothing  to  do 
with  the  previous  assault,  the  offer  did  not  go 
far  enough  to  show  any  connection  between 
the  two  transactions.  Had  the  evidence  been 
received,  it  would  have  furnished  no  just 
ground  for  the  inference  that  the  previous  riot 
was  at  all  in  the  mind  of  the  prisoner  at  the 
time  he  made  the  attack.  It  was  a  mere  after- 
thought— an  attempt  to  get  up  and  distract  the 
minds  of  the  jury  with  a  collateral  question, 
utterly  foreign  to  the  point  in  issue. 

The  bill  of  exceptions  states  the  purpose  for 
which  the  evidence  was  offered.  It  was,  "  to 
0O4*]  show  that  the  prisoner  *had  reason  to 
apprehend  violence  upon  his  bouse  at  the  time 
the  deceased  and  his  companions  came  there, 
and  that  that  was  his  reason  for  using  so  much 
force  as  he  did."  Here  we  have  the  inference 
which  the  prisoner  wishes  to  draw  from  the 
evidence;  and  it  is  worthy  of  notice  that  he 
does  not  pretend  that  the  evidence  would  war- 
rant any  inference  that  violence  upon  his  house 
wag  to  be  apprehended  from  the  deceased  and 
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his  companions.  He  only  contends  that  he  had 
reason  to  expect  violence  at  that  time,  but  doea 
not  venture  the  suggestion  that  it  was  to  come 
from  the  deceased  or  his  fellows.  What,  then, 
do  this  offer  and  the  inference  from  it  come  to? 
The  prisoner  says  :  "  Rioters  broke  into  my 
house  a  week  before,  abused  the  inmates,  and 
threatened  another  attack;  therefore  I  had  rea- 
son to  apprehend  violence  upon  my  house  at 
the  time  the  young  men  came  there — not  that 
I  had  any  reason  to  expect  violence  from  them, 
but  from  the  rioters;  this  is  my  reason  for  sal- 
lying out  of  the  house  and  attacking  the  de- 
ceased with  a  dangerous  weapon."  It  seems 
impossible  to  maintain  that  the  evidence  was 
admissible.  The  facts,  if  proved,  would  not 
furnish  even  a  colorable  pretense  for  the  attack 
on  the  deceased.  Although  it  is  never  neces- 
sary that  the  evidence  offered  should  be  con- 
clusive, it  is  always  essential  that  it  should 
have  a  direct  tendency  to  establish  the  point  in 
controversy.  A  different  rule  would  lead  to 
the  most  mischievous  consequences  in  trial  by 
jury. 

Another  exception  taken  on  the  trial  was  to 
the  refusal  of  the  court  below  to  give  a  partic- 
ular instruction  to  the  jury.  The  case  slates 
that  the  prisoner's  counsel  called  on  the  court 
to  charge  the  jury,  "that  if  they  came  to  the 
conclusion  that  the  prisoner  inflicted  the  mor- 
tal wound  upon  the  deceased  in  an  attempt  to 
commit  an  offense  which  of  itself  was  less  than 
a  felony,  then  he  should  not  be  convicted  of 
murder."  The  circuit  judge  refused  to  give  the 
instruction,  saying  "  it  was  inapplicable  to  this 
case."  It  is  then  immediately  added,  that  "The 
circuit  judge  had  previously  in  his  charge  to- 
the  jury  stated  the  specific  language  of  the  Re- 
vised Statutes  which  defines  the  crimes  of  mur- 
der and  of  manslaughter  in  their  several  de- 
grees." The  request  obviously  *  assumes  [*6OI» 
that  the  prisoner  was  not  acting  in  necessary 
self  defense,  nor  in  defense  of  his  dwelling, 
but  that  he  was  engaged  in  an  attempt  to  com- 
mit an  offense  of  some  kind.  The  killing, 
therefore,  could  be  neither  justifiable  nor  ex- 
cusable homicide.but  must  be  manslaughter  at 
the  least.  If  the  prisoner  intended  to  kill  the 
deceased,  it  was  then  clearly  murder;  for  there 
cannot,  I  think,  be  more  than  two  cases  where 
the  killing  will  be  less  than  murder,  if  the  com- 
mission of  an  offense  of  any  kind  was  coupled 
with  an  intent  to  take  the  life  of  the  person 
killed.  The  two  exceptions  relate  to  the  killing 
of  an  unborn  quick  child.  2  R.  S.,  661.  sees. 
8,  9.  If  there  can  be  any  doubt  of  the  sound 
ness  of  this  position,  the  killing  would, beyond 
all  question,  be  manslaughter,  and  manslaugh- 
ter, whatever  may  be  its  degree,  is  now  a  fel- 
ony. 2  R.  S.,  662,  sees.  20,  21;  p.  702,  sec.  30. 

There  is  no  pretense  that  the  prisoner. while 
engaged  in  a  riot  or  other  misdemeanor  not 
amounting  to  a  felony,  killed  the  deceased  by 
misadventure.  He  was  engaged  in  no  other  of- 
fense than  that  of  illegally  beating  the  de- 
ceased. That  was  what  he  intended  to  do;  and 
whether  he  designed  to  kill  or  not,  I  think  the 
judge  was  right  in  holding  that  the  desired  in- 
struction "was  inapplicable  to  this  case."  Such 
a  charge  could  only  be  proper  where  the  ac- 
cused was  committing  or  attempting  to  commit 
some  other  offense  than  that  of  intentional  vio- 
lence upon  the  person  killed. 
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I  shall  only  refer  to  the  evidence  for  the  pur- 
pose of  showing  that  the  question  of  murder 
was  fairly  in  the  case.  When  the  prisoner  told 
Shepherd  and  his  fellows  that  they  could  not 
come  in,  Wilson,  who  was  somewhat  intoxi- 
cated, uttered  something  like  a  threat  that  he 
would  come  in;  but  immediately  walked  away 
down  the  street  about  15  or  20  feet  to  obey  a 
call  of  nature.  While  he  was  there,  the  de- 
ceased and  Whitney  left  the  stoop  and  stood 
upon  the  sidewalk.  There  was  no  proof  of  any 
further  knocking,  nor  any  renewed  manifesta- 
tion of  an  intent  to  enter  the  house.  At  this 
time  the  prisoner,  who  had  witnessed  every- 
thing by  the  bright  moonlight,  left  the  window 
at  which  he  had  been  standing  and  went  to  the 
6O6*]  door.  After  stopping "*there  for  about 
half  a  minute,  he  opened  the  door  and  went  out 
with  the  door-bar  raised  over  his  shoulder  in 
both  his  hands  and,  while  Shepherd  and  Whit- 
ney stood  defenseless  and  unoffending,  struck 
the  deceased  on  the  head  and  knocked  him 
down.  The  prisoner  immediately  raised  the  bar 
again  in  both  his  hands,  and  as  the  jury  have 
found  by  their  verdict,  gave  a  second  and  the 
fatal  blow  on  the  back  part  of  the  head.  That 
this  killing  was  either  murder  or  manslaughter 
no  one  can  deny;  and  if  the^ury  were  right  in 
finding  the  second  blow,  it  is  very  difficult  to 
escape  the  conclusion  that  the  prisoner  was 
guilty  of  the  more  aggravated  offense. 

That  one  who  kills  another  by  an  unlawful 
beating  may  be  guilty  of  murder,  although 
there  was  no  intent  to  kill,  is  a  proposition  al- 
most too  plain  for  discussion.  Whether  it  be 
murder  or  only  manslaughter  must  depend  on 
the  attending  circumstances — such  as  the  vio- 
lence of  the  attack  and  the  weapon  with  which 
it  was  made.  In  this  instance  the  prisoner 
used  a  dangerous  weapon,  and  from  the  nat- 
ure of  the  instrument  and  the  violence  of 
the  assault,  it  was  not  improbable  that  death 
would  be  the  consequence.  If  there  can  be  any 
doubt  on  this  point,  it  was  a  question  of  fact 
for  the  decision  of  the  jury,  and  one  which  we 
cannot  review.  If  a  man  assault  another  with 
intent  to  do  him  a  bodily  injury,  and  death  en- 
sue, malice  sufficient  to  constitute  murder  will 
be  presumed,  if  the  act  be  of  such  a  nature  as 
plainly  and  in  the  ordinary  course  of  events 
must  put  the  life  of  the  party  in  jeopardy. 
This  doctrine  will  be  found  in  every  book 
which  treats  of  the  crime  of  homicide,  and  it  is 
now  a  part  of  our  statute  law,  though  ex- 
pressed in  different  words.  The  killing  is  mur- 
der, "  when  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved 
mind  regardless  of  human  life,  although  with- 
out any  premeditated  design  to  effect  the  death 
of  any  particular  individual."  2  R.  S.,  657, 
sec.  5.  sub.  2.  We  have  already  seen  that  the 
prisoner  was  engaged  in  no  other  act  than  that 
of  unlawfully  beating  the  deceased.  What 
rule  of  law  then  did  the  counsel  ask  the  court 
to  lay  down  for  the  guidance  of  the  jury?  It 
was  in  effect  neither  more  nor  less  than  this: 
<M)7*]  if  you  believej*lhe  prisoner  was  unlaw- 
fully beating  the  deceased  without  any  intent 
to  kill,  then  he  should  not  be  convicted  of  the 
<  •  i  me  of  murder.  If  the  court  had  yielded  to 
the  request,  and  given  this  instruction  to  the 
the  jury,  it  would,  I  think,  have  erred  beyond 
all  question.  It  would,  in  effect,  have  been 
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telling  the  jury,  that  in  case  of  a  direct  assault 
upon  the  person  killed,  however  deliberately 
it  may  have  been  made,  and  without  regard  to 
the  weapon  employed  or  the  violence  of  the  at- 
tack, the  crime  can  never  be  murder,  unless 
the  act  was  done  with  an  intent  to  kill.  It  is 
impossible  to  escape  this  conclusion.  Yet  the 
statute  expressly  provides  that  the  killing  shall 
be  murder,  not  only  where  there  was,  but 
where  there  was  not  any  intent  to  effect  death, 
if  the  killing  was  perpetrated  by  an  act  immi- 
nently dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life. 

Where  there  is  no  intent  to  kill,  the  offense 
may  be  either  murder  or  manslaughter  ;  the 
graduation  of  the  crime  depending  on  the 
manner  in  which  it  was  committed  and  the  oth- 
er attending  circumstances.  When  the  act 
is  done  in  committing,  or  attempting  to  com- 
mit a  misdemeanor  below  the  grade  of  felony, 
and  the  deceased  is  killed  by  misadventure  ; 
and  when  the  killing  is  in  a  heat  of  passion, 
but  in  a  cruel  or  unusual  manner,  or  by  a  dan- 
gerous weapon,  the  crime  may  be  only  man- 
slaughter ;  2  R.  S.,  661,  sees.  6,  10,  12  ;  but 
when  perpetrated  by  an  act  imminently  dan- 
gerous to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  it  will  be  mur- 
der. Id.,  p.  657,  sec.  5.  It  was  for  the  jury  to 
say,  upon  the  evidence,  whether  the  prisoner 
was  guilty  of  the  greater  or  the  lesser  offense, 
and  the  court  was  right  in  refusing  to  withdraw 
that  question  from  their  consideration. 

There  is  no  reason  to  suppose  that  the  pris- 
oner has  suffered  either  by  the  misdirection  of 
the  cour^l  below,  or  by  any  omission  to  give  the 
proper  instruction  to  the  jury  on  every  ques- 
tion of  law  applicable  to  the  case.  The  circuit 
judge  charged  the  jury  in  relation  to  the  crime 
of  murder  and  that  of  manslaughter  in  its  sev- 
eral degrees  as  defined  by  the  Revised  Stat- 
utes ;  and  we  must  believe  that  the  charge  was 
free  from  objection,  as  the  counsel  has  not 
thought  proper  to  set  it  forth  and  except. 

*The  prisoner's  counsel  rely  on  the  [*OO8 
6th  section  of  the  article  relating  to  manslaugh- 
ter, which  declares  that  the  killing  of  a  human 
being,  without  a  design  to  effect  death,  while 
the  accused  is  engaged  "in  the  perpetration  of 
any  crime  or  misdemeanor  not  amounting  to 
felony,  or  in  an  attempt  to  perpetrate  any  such 
crime  or  misdemeanor,  in  cases  where  such 
killing  would  be  murder  at  the  common  law, 
shall  be  deemed  manslaughter  in  the  first  de- 
gree." This  section  only  applies  to  that  class 
of  cases  where  the  accused,  while  engaged  in 
committing  some  other  crime  or  misdemeanor, 
kills  a  human  being  by  accident  or  misadvent- 
ure, and  without  any  intent  to  dn  him  a  bod- 
ily injury.  It  has  no  application  where  an  at- 
tack, either  with  or  without  an  intent  to  kill, 
is  made  upon  a  particular  individual.  If  death 
be  the  consequence  of  a  wound  intentionally 
inflicted,  the  offense  may  be  either  murder  or 
manslaughter  .  but  the  degree  of  crime  de- 
pends on  other  provisions  in  the  law  of  homi- 
cide, and  not  on  the  section  under  considera- 
tion. We  cannot  give  a  more  extended  con- 
struction to  this  section  without  brinjrfn?  it 
into  necessary  conflict  with  that  which  defines 
the  crime  of  murder. 

The  construction  which  I  have  given  to  the 
statute  is  supported  by  the  opinion  of  the 
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Chancellor  in  delivering  the  unanimous  judg- 
ment of  the  Court  for  the  Correction  of  Errors 
in  the  case  of  People  v.  Enoch,  13  Wend.,  176. 
The  Chancellor  remarks,  that  some  cases  of  un- 
intentional killing,  by  persons  engaged  in  riots 
and  other  misdemeanors  below  the  grade  of 
felony,  had  before  the  revision  been  improp- 
erly considered  as  cases  of  murder  ;  but  that 
they  are  now  restored  to  that  grade  of  homi- 
cide to  which  they  properly  belong.  He  then 
adds:  "All  offenses  of  that  description  are 
now  placed  in  the  class  of  homicides  commit- 
ted without  malice  aforethought;  except  where 
the  killing  is  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life  ;  which  cir- 
cumstances now,  as  at  the  common  law,  are 
sufficient  to  authorize  the  jury  to  find  the  de- 
fendant guilty  of  killing  with  malice  afore- 
thought." If  I  do  not  misapprehend  the  mean- 
ing of  the  learned  Chancellor,  he  intends  to  say, 
f>O9*]  that  in  cases  of  *unintentional  killing 
by  persons  engaged  in  riots  and  other  misde- 
meanors below  the  grade  of  felony,  although 
the  crime  will,  in  general,  only  be  manslaugh- 
ter ;  yet,  under  certain  circumstances,  such 
killing  may  amount  to  the  crime  of  murder. 
Although  it  is  not  necessary  to  go  so  far  on  the 
present  occasion,  I  certainly  am  not  prepared 
to  question  this  doctrine.  All  that  I  intend  now 
to  say  is,  that  where  there  is  an  intentional  at- 
tack on  a  particular  individual  and  death  en- 
sues, the  crime  of  the  assailant  may  be  mur- 
der, although  he  did  not  intend  to  kill.  If  such 
be  the  law  of  the  land,  of  which  I  cannot  en- 
tertain a  doubt,  the  court  below  was  right  in 
refusing  to  give  the  desired  instruction  to  the 


The  other  three  questions  presented  by  the 
bill  of  exceptions  were  not  much  pressed  on 
the  argument.  I  only  deem  it  necessary  to  say, 
that  after  examining  each  of  those  exceptions, 
I  fully  concur  in  the  opinion  expressed  by  my 
brother  Cowen,  that  they  furnish  no  ground 
for  disturbing  the  verdict. 

I  have  purposely  abstained  from  a  discussion 
of  the  facts  of  the  case,  any  further  than  they 
stand  necessarily  connected  with  the  questions 
of  law  on  the  bill  of  exceptions,  for  the  reason 
that  it  belonged  to  the  jury  to  weigh  and  draw 
the  proper  conclusion  from  the  evidence.  Only 
a  part  of  the  testimony  has  been  detailed  in  the 
case.  But  if  all  the  evidence  had  been  spread 
upon  the  record,  and  there  were  any  reason  to 
doubt  that  the  verdict  was  warranted  by  the 
facts  of  the  case,  we  should  have  no  power  to 
interfere  on  that  ground. 

On  a  careful  and  most  anxious  consideration 
of  the  whole  case,  I  have  not  been  able  to 
bring  my  mind  to  the  conclusion,  that  any 
error  in  matter  of  law  was  committed  by  the 
court  below,  and  I  am,  therefore,  of  opinion 
that  a  new  trial  should  be  denied. 

By  the  Chief  Justice.  My  brethren  having 
arrived  at  different  conclusions  upon  some  of 
the  material  questions  involved  in  this  case,  it 
becomes  necessary  that  I  should  express  my 
views,  which  I  will  proceed  briefly  to  do. 
O1O*J  *The  first  question  arises  upon  the 
exclusion  by  the  court  of  the  evidence  offered 
in  vindication  of  the  general  character  of  a 
witness,  who  gave  most  important  testimony  in 


behalf  of  the  prisoner  ;  so  much  so,  that  in  all 
probability,  if  the  jury  had  believed  him,  the 
trial  would  have  resulted  in  a  conviction  of 
manslaughter  instead  of  murder.  This  ques- 
tion, therefore,  is  interesting,  not  only  in  re- 
spect to  the  influence  and  effect  its  determina- 
tion may  have  upon  this  particular  case,  but  is 
important  as  it  regards  the  general  administra- 
tion of  criminal  justice.  The  counsel  for  the 
people,  on  the  cross-examination  of  this  wit- 
ness, drew  from  him  some  facts  and  circum- 
stances concerning  his  general  conduct  and 
habits  of  life,  the  direct  and  inevitable  tend- 
ency of  which  was  to  impeach  his  moral  char- 
acter, and  thereby  invalidate  his  testimony  in 
chief.  This  consequence  is  not  denied,  nor 
but  that  it  had  a  preponderating  influence  with 
the  jury.  Indeed,  they  might  well  have  been 
justified  in  totally  disregarding  it.  The  direc- 
tion thus  given  to  the  cross-examination  was  no 
doubt  proper,  and  beyond  the  control  of  the 
prisoner,  for  the  people  were  entitled  to  a 
scrutiny  of  the  life  and  character  of  his  wit- 
ness with  a  view  to  bring  before  the  court  and 
jury  the  means  of  deciding  understandingly 
upon  the  degree  of  credit  belonging  to  him. 
The  witness  might  have  interposed  his  privi- 
lege, and  thereby  avoided  the  publicity  of  his 
own  degradation.  The  prisoner  could*  not. 

The  degree  of  credit  to  be  given  to  a  witness 
must  chiefly  depend  upon  his  means  of  know- 
ing the  facts  testified  to  ;  upon  his  general  un- 
derstanding and  intelligence,  together  with  the 
integrity  and  truth  with  which  he  is  sup- 
posed to  narrate  them — the  consideration  of 
character  becomes  thereby  involved.  The  first 
two  qualifications  are  necessarily  disclosed  in 
the  progress  of  the  examination,  as  his  means 
of  knowledge  and  general  understanding  there 
directly  appear  ;  and  as  every  man  is  presumed 
to  be  innocent  and  honest  till  the  contrary  is 
shown,  the  jury  are  bound  to  acknowledge 
good  character  in  the  first  instance.  Hence  the 
onus  lies  upon  the  party  denying,  to  disprove 
it,  affirmatively,  and  thereby  overcome  the 
charitable  presumption  of  the  law.  There  are 
various  ways  by  which  *this  may  be  f*61 1 
effected  ;  the  most  usual  is  by  calling  witnesses 
as  to  his  general  character  for  truth  in  the 
place  where  he  resides.  These  speak  directly 
upon  the  point,  and  if  they  pronounce  it  bad, 
so  much  so  that  they  would  not  believe  him 
under  oath,  then,  though  the  facts  to  which  he 
has  testified  are  uncontradicted,  they  may  and 
usually  should  be  disregarded,  on  account  of 
want  of  confidence  in  the  truth  of  the  narra- 
tor. He  is  thus  shown  to*  be  devoid  of  those 
high  moral  qualities  deemed  indispensable  by 
the  law,  to  secure  the  utterance  of  truth,  "  the 
whole  truth,  and  nothing  but  the  truth."  But 
this  impeaching  evidence  may  be  met  and  re- 
butted ;  what  may  be  proved  on  the  one  side, 
may  be  disproved  by  the  other — thus  the  party 
whose  witness  is  assailed,  may  fortify  and  sup- 
port him  by  evidence  in  reply,  showing  that 
his  character  for  truth  and  integrity  is  good,  or 
at  least  not  bad  to  the  degree  sought  to  be  es- 
tablished. In  this  way,  the  presumption  of 
good  character  is  wholly  or  measurably  sus- 
tained, depending  upon  the  number  and  the 
weight  of  the  impeaching  and  supporting  wit- 
nesses. Thus  a  collateral  issue,  aside  from  the 
principal  one  in  the  case,  is  raised,  involving 
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simply  the  credit  of  a  witness,  and  which  must 
in  some  degree  perplex  and  embarrass  the 
progress  of  the  trial  of  the  principal  issue;  but 
which,  as  must  be  obvious  to  all,  is  essential  to 
the  development  of  truth,  and  to  an  intelligible 
and  safe  administration  of  justice  between 
party  and  party,  or  people  and  prisoner. 

Now,  what  is  the  ground  and  reason  for  al- 
lowing a  party  to  introduce  general  evidence 
in  reply  to  fortify  and  support  a  witness  who 
has  been  impeached?  It  surely  is  not  because 
the  impeachment  has  been  effected  by  the 
testimony  of  witnesses,  or  by  general  evi- 
dence as  to  character,  or  in  a  particular  way 
— all  this,  of  itself,  can  be  of  no  great  Impor- 
tance— but  it  is  because  the  impeachment,  the 
effect  of  the  proof,  in  whatever  way  intro- 
duced, tends  directly  to  overcome  the  presump- 
tion of  good  character  upon  which  the  party 
had  a  right  in  the  first  instance  to  rely  ;  be- 
cause a  material  part  of  his  proof  is  struck  at 
by  shaking  confidence  in  the  integrity  and 
truth  of  the  witness  upon  whom  it  depends. 
For  this  reason  the  presumption  of  good  char- 
612*]  acter  *may  no  longer  exist ;  it  may 
have  been  overthrown  by  the  force  of  affirma- 
tive evidence,  and  the  facts  which  were  proved 
and  material  to  the  support  of  the  principal  is- 
sue, before  dependent  upon  this  presumption, 
must  stand  or  fall  by  evidence  rebutting  the 
impeachment ;  if  that  can  be  removed,  the 
presumption  revives,  and  the  facts  are  again  sus- 
tained upon  the  good  character  of  the  witness. 

Regarding,  then,  the  principle  upon  which 
testimony  in  reply  to  the  impeachment  of  a 
witness  is  admitted,  and  the  grounds  and  rea- 
sons upon  which  it  rests,  the  court  should 
rather  look  to  the  effect  of  the  impeachment 
than  to  the  mode  and  manner  in  which  it  is 
brought  about.  It  can  be  of  little  concern  to 
a  party  whether  the  moral  characteY  of  his  wit- 
ness is  destroyed  by  the  testimony  of  others 
called  to  speak  to  it.  or  by  a  cross-examination. 
The  effect  upon  him,  to  the  extent  of  the  im- 
peachment, is  exactly  the  same  ;  he  loses  the 
benefit  of  the  evidence  in  both  cases,  and  for 
the  same  cause — the  discredit  of  his  witness. 
If  it  be  competent  then  to  rebut  the  effect  of 
the  impeachment  in  the  one  case,  and  thereby 
re-instate  the  character  and  credit  of  the  wit- 
ness, I  am  incapable  of  comprehending  the  dis- 
tinction that  would  deny  the  like  indulgence 
to  the  other.  This  inconsistency  in  admitting 
evidence  in  reply,  where  character  is  impeached 
by  general  evidence,  and  denying  it  where  the 
same  effect  is  produced  by  the  cross-examina- 
tion, will  more  fully  appear  by  recurring  brief- 
ly to  the  case  under  consideration.  I  lay  out 
of  view  the  contradiction  of  the  facts  testified 
to  by  Qillespie,  by  other  witnesses  in  behalf  of 
the  people — this  lavs  no  foundation  for  gener- 
al evidence  in  reply ;  it  does  not  necessarily 
implicate  character;  it  may  turn  upon  a  ques- 
tion of  memory,  and  exist  where  all  the  wit- 
nesses are  equally  honest.  I  will  also  omit 
the  contradictory  relation  of  the  transaction 
given  by  this  witness  out  of  court,  when  com- 
pared with  that  under  oath — though  that  may 
well  have  tended  to  impeachment — and  come 
to  that  part  of  the  cross-examination,  where 
evidence  is  drawn  from  him  directly  touching 
his  moral  character.  Why  was  it  called  out  ? 
The  counsel  could  not  but  avow  the  object  to 
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be  to  invalidate  his  character  for  truth,  and  in 
that  way  destroy  his  *credit  before  the  [*6 1 3 
jury  in  the  particular  case  on  trial ;  nor  can 
we  doubt  such  was  the  effect  of  it.  Facts 
coming  from  the  witness  himself,  tending  to 
impeachment,  above  all  others,  must  have  oper- 
ated with  a  preponderating  weight;  without 
countervailing  proof,  they  rightfully  might 
become  overwhelming,  ana  his  credit  be  utter- 
ly destroyed.  The  counsel  for  the  prisoner, 
sensible  of  this  effect,  and  also  of  the  impor- 
tance of  the  testimony  in  the  defense,  thus 
turning  upon  the  credit  of  the  witness,  pro- 
posed to  give  the  usual  evidence  in  reply,  his 
general  good  character  for  truth  in  the  place 
where  he  resided.  Why  was  the  evidence  de- 
nied? Not,  certainly,  because  it  would  not 
tend  to  fortify  and  support  the  credit  of  the 
witness  and  thus  aid  in  the  pursuit  of  truth; 
that  such  would  be  its  tendency  is  not  denied 
or'doubted.  There  may,  indeed,  be  more  dif- 
ficulty in  the  reply,  in  the  case  of  an  impeach- 
ment by  cross-examination,  than  from  general 
evidence.  Each  case  will  vary,  in  this  respect, 
according  to  its  particular  circumstances,  de- 
pending upon  the  degree  of  discredit  attached 
to  them.  But  there  is  no  intrinsic  difficulty 
rendering  a  vindication  impossible;  the  offer 
of  the  proof  assumes  that  is  within  the  power 
of  the  party.  Cases  may  very  well  occur  of 
particular  vices  and  weaknesses,  which  cast  a 
cloud  over  the  moral  character  of  the  man, 
and  tend  prima facie  to  impeach  his  truth  and 
integrity,  but  whose  veracity  could  be  vindi- 
cated by  the  concurrent  testimony  of  all  his 
neighbors  and  acquaintances.  It  requires  but 
a  casual  observation  of  human  nature  in  its 
various  phases,  to  be  sensible  of  this  truth. 

Indeed,  it  has  not  been  denied,  that  the  evi- 
dence in  reply  is  relevant,  and  might  be  effect- 
ual in  sustaining  the  credit  of  the  witness; 
but  it  is  urged  that,  as  the  witness  is  upon  the 
stand,  he  may  be  examined  himself  in  expla- 
nation of  the  impeaching  facts.  The  obvious 
answer  to  this  is,  that  the  character  of  the  wit- 
ness for  truth  in  the  given  case  is  proposed  to 
be  sustained  by  the  evidence  in  reply,  notwith- 
standing the  existence  of  the  facts  called  out 
on  the  cross-examination.  The  case  supposes 
explanation  impossible,  but  that  still  his  char- 
acter for  truth  may  be  upheld  by  his  neigh- 
bors and  acquaintances. 

*  Again  ;  it  is  said  that  the  ml  mis-  [*(»14 
sion  of  the  evidence  in  reply  would  raise  col- 
lateral issues  upon  the  credit  of  witnesses, 
which  would  embarrass  the  progress  of  the 
trial.  It  has  already  appeared  that  the  issue 
thereby  raised  will  be  the  usual  one  on  the  im- 
peachment by  general  evidence;  and  I  do  not 
perceive  why  the  argument  is  not  as  applica- 
ble to  the  one  case  as  to  the  other,  as  the  ef- 
fect of  the  impeachment  is  the  same  in  both  ; 
it  is  certain  that  the  reason  which  justifies  em- 
barrassment or  consumption  of  time  in  the  one 
case  exists  with  full  force  in  the  other. 

If,  then,  I  am  right  in  the  view  above  taken 
of  the  law  in  respect  to  the  point  in  question, 
it  follows  that  the  court  below  erred  in  the  re- 
jection of  the  evidence,  and  that  a  new  iriitl 
must  bo  granted.  General  proof  of  good  moral 
character  was  allowed,  but  that  for  truth  whirh 
was  rejected,  as  we  have  seen,  was  most  es- 
pecially pertinent  and  legal. 
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With  respect  to  the  exclusion  of  the  evidence 
offered  on  behalf  of  the  prisoner,  of  a  riotous 
assault  upon  his  dwelling  on  the  ni^ht  of  the 
previous  Saturday  (seven'days  previous),  and 
of  the  threat  to  return  and  repeat  it,  it  may  be 
proper  to  say  a  word.  This  proof  was  offered 
with  a  view  to  show  that  the  prisoner  had 
some  ground  for  the  apprehension  of  violence 
upon  his  dwelling  and  inmates,  when  the  de- 
ceased and  his  companions  first  appeared  and 
commenced  beating  at  the  door;  and  that  un- 
der the  influence  of  it,  a  degree  of  resistance 
was  excusable,  which  might  otherwise  be  con- 
sidered disproportioned  to  the  actual  danger. 
That  the  law  regards  this  sort  of  palliation  for 
an  excess  of  resistance  in  case  of  an  unlawful 
assault  upon  the  person  or  property  of  the  cit- 
izen, is  not  denied;  the  only  question  here 
is,  whether  the  proposed  proof  brought  the 
case  within  it.  If  I  had  been  sitting  upon 
the  trial,  I  would  have  admitted  the  evidence, 
though  I  cannot  but  see,  looking  at  the  whole 
case,  that  it  could  not  possibly  have  had  much  if 
any  influence  upon  the  minds  of  the  jury.  If 
the  new  trial  turned  upon  it,  I  might  hesitate 
before  granting  it.  It  has  already  appeared 
that  some  of  these  rioters  were  subsequently 
admitted  as  guests  in  the  house,  a  fact  that 

g->es  far  to  satisfy  the  mind  that  no  well  found- 
15*J  ed  apprehension  "existed;  still  I  would 
not  have  decided,  as  matter  of  law,  that  this 
was  the  necessary  conclusion  upon  the  facts. 

After  the  submission  of  the  case  to  the  jury, 
the  counsel  requested  the  court  to  add  to  the 
charge,  that  if  they  came  to  the  conclusion 
that  the  prisoner  inflicted  the  mortal  wound 
upon  the  deceased  in  an  attempt  to  commit  [in 
the  act  of  committing]  an  offense  which,  of 
itself,  was  less  than  a  felony,  then  he  should 
not  be  convicted  of  murder;  which  was  refused, 
the  presiding  judge  saying  that  it  was  inappli 
cable  to  the  case.  He  had,  as  the  case  discloses 
previously,  in  his  charge  stated  the  specific 
language  of  the  Revised  Statutes,  which  defined 
the  crimes  of  murder  and  of  manslaughter  in 
their  several  degrees.  By  this,  I  understand, 
that  the  court  had  already  placed  the  case  be- 
fore the  jury  in  the  aspect  of  murder  and  man- 
slaughter, accompanied  with  such  an  exposi- 
tion of  the  rules  of  law  as  was  called  for,  to- 
gether with  their  application  to  the  evidence  ; 
and  that  all  this  was  done  in  a  way  satisfactory 
to  the  counsel  for  the  prisoner,  as  no  excep- 
tion was  taken.  We  are  to  assume,  therefore, 
that  the  jury  had  already  been  properly  in- 
structed, under  what  view  of  the  facts  dis- 
closed their  verdict  should  be  that  the  prisoner 
was  guilty  of  manslaughter,  as  well  as  the 
view  which  might  warrant  the  higher  convic- 
tion for  murder.  The  proposition,  then,  which 
the  court  were  requested  to  submit,  at  this 
stage  of  the  trial,  seems  to  go  the  length  of 
withdrawing  from  the  jury  the  consideration  of 
the  higher  offense;  for  it  assumes,  that  if  they 
believe  the  prisoner  was  attempting  to  commit 
or  was  in  the  act  of  committing  an  offense 
loss  than  a  felony,  then  upon  no  view  of  the 
facts  of  the  case  would  they  be  warranted  in 
finding  him  guilty  of  murder.  These  are  not 

726 


only  the  terms,  but  it  is  the  fair  import  of  the 
request. 

The  Statute  2  R.  S.,  657,  sec.  5,  sub.  2,  makes 
the  killing  murder  "  when  perpetrated  by  any 
act  imminently  dangerous  to  others,  and  evinc- 
ing a  depraved  mind,  regardless  of  human  life, 
although  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual." 
Within  this  provision  the  offense  may  be  com- 
mitted when  the  actual  intent  at  the  time  may 
be  to  commit  an  offense  under  the  *de-  [*6 1  o 
gree  of  felony ;  it  may  be  simply  to  commit 
an  assault  or  battery,  and  still,  if  death  ensue 
under  the  circumstances  alluded  to  in  the 
clause  of  the  statute,  the  killing  may  be  mur- 
der. Regarding,  then,  the  facts  disclosed,  if 
the  counsel  intended  that  that  the  case  should 
be  confined  to  the  rule  suggested  by  them,  the 
answer  given  was  correct.  The  court  ought 
not,  as  matter  of  law,  to  have  taken  it  alto- 
gether out  of  this  provision,  and  thus  have  ex- 
cluded it  from  the  jury.  I  concede,  if  the  re- 
fusal to  charge  as  requested  is  to  be  construed 
in  a  way  to  make  the  court  appear  as  having 
laid  down  the  position  that  upon  the  facts  as 
disclosed  in  the  particular  case  the  jury  had 
nothing  to  do  with  the  view  that  might  bring 
it  within  some  of  the  degrees  of  manslaughter, 
then  it  was  erroneous.  "For,  independently  of 
the  opinion  of  the  medical  gentlemen  who  were 
examined  upon  the  question  of  the  second  blow, 
which  I  think  were  carried  too  far,  as  clearly 
appears  from  the  authorities  referred  to  by  my 
brother  Cowen,  the  evidence  was  extremely 
slight  and  unsatisfactory ;  and  without  main- 
taining this  the  case  could  not  have  ranged  be- 
yond the  crime  of  manslaughter  in  the  first 
degree. 

Upon  the  whole,  I  concur  in  the  conclusion, 
principally  on  the  first  point  considered,  that 
the  conviction  must  be  set  aside  and  a  new 
trial  granted.  The  proceedings  to  be  remitted 
to  the  Court  of  Oyer  and  Terminer  in  and  for 
the  County  of  Albany,  with  directions  to 
award  a  venire  de  now,  and  the  prisoner  to  be 
remanded. 

Ordered  accordingly. 

Homicide— Manslaughter—  What  is.  Disapproved 
—2  Park.,  630. 

Overruled-31  Hun,  450. 

Cited  in-24  Wend.,  583 ;  50  N.  Y.,  603 :  4  Barb.,  474 : 
3  Park.,  385 ;  4  Park.,  641 ;  30  Wis.,  141 ;  47  Mo.,  608, 
615 ;  68  Mo.,  563. 

Impeachment  of  witness— Evidence  of  general  char- 
acter. Overruled— 7  N.  Y.,  378.  379 ;  29  Barb.,  621 ;  1 
Park.,  310,  619. 

Distinguished— 7  N.  Y.,  380. 

Cited  in -2  Hill,  317 :  3  Hill,  313:  7  N.  Y.,  381,  382; 
32  N.  Y..  137 ;  33  How.  Pr.,  72 ;  6  Park..  390  ;  4  Duer, 
422 ;  27  Cal.,  635 ;  29  Mich.,  187 ;  19  Am.  Rep.,  676  (49 
Ind.,  132). 

Opinion  of  witness  as  evidence.  Cited  in— 5  Hill, 
604 ;  9  N.  Y.,  375 ;  39  N.  Y.,  257 ;  17  Hun,  416 ;  6  Park., 
202 ;  3  Co.  R.,  54 ;  35  Ind.,  57 ;  35  Am.  Rep.,  742  (9  Tex. 
Ct.  App.,  219). 

Murder— What  is — Instruction  to  jury.  Overruled 
-78  N.  Y.,  499  (34  Am.  Rep.,  559). 

Commented  on— 10  N.  Y.,  141. 

Distinguished— 7  N.  Y.,  394. 

Followed-18  Hun,  488.  490. 

Cited  in-2  N.  Y.,  200;  4  Lans.,  127 ;  5  Abb.  N.  S., 
160 :  1  Park.,  295. 

Witness— Privilege  of.  Cited  in— 11  Barb.,  223 ;  12 
Abb.  Pr.,  155 ;  4  Park.,  181. 

Also  cited  in— 21  How.  Pr.,  59 ;  2  Bos.,  285. 
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*BROWN 

v. 
ST.  JOHN  AND  TOUSEY. 


Practice— Order  for  Time  to  Plead—  When  Re- 
voked— Default — Affidavit  of  Merits  must  Con- 
form to  the  Rule. 

An  order  for  time  to  plead  made  by  the  Recorder 
of  N.  Y..  in  the  absence  of  the  circuit  judge  from 
the  city,  may  be  revoked  by  the  circuit  judge  on  his 
return. 

Where  an  order  for  time  to  plead  is  revoked,  the 
defendant  must  plead  within  the  time  which  he 
originally  had,  or  his  default  may  be  entered. 

An  affidavit  of  merits  must  in  its  phraseology  con- 
form to  the  words  of  the  61st  Rule ;  the  defendant 
must  allege  that  he  "has  fully  and  fairly  stated  the 
case  to  his  counsel."  It  is  not  enough  to  use  equiv- 
alent words.  If  circumstances  exist  putting  it  out 
of  the  power  of  the  party  to  comply  with  the  rule, 
they  must  be  stated  by  way  of  excuse. 

In  this  case  the  defendant  stated  in  his  affidavit  of 
merits  that  he  bad  made  "  a  full  and  fair  statement 
of  all  the  facts  of  the  case  as  far  as  they  had  come 
to  his  knowledge  and  he  believed  them  to  exist," 
and  yet  the  affidavit  was  held  defective. 

Citations— Seas.  L..  180.  sec.  6,  sub.  3;  2  R.  8.,  128 ; 
7  Wend.,  W4, 536;  8  Cow.,  m  — .  #1 

MOTION  to  set  aside  a  default  for  not  plead- 
ing. The  declaration  was  served  on 
Tousey  on  the  5th,  and  on  St.  John  on  the  6th 
Sep.,  1888.  On  the  20th  the  Recorder  of  N. 
« 1 8*1  *Y.  (the  circuit  judge  of  the  First  Cir- 
cuit being  absent)  granted  an  order  allowing 
20  days  further  time  to  plead,  which  was  served 
-on  the  same  day.  Oct.  8,  the  circuit  judge  be- 
ing in  town,  made  an  order  vacating  the  re- 
corder's order  unless  the  defendant's  attorney 
would  forthwith  stipulate  to  take  short  notice 
of  trial,  which  was  served  the  same  day,  on 
the  defendant's  attorney;  and  he  neglecting  to 
stipulate,  the  defendants'  default  was  entered 
Oct.  6  for  the  want  of  a  plea. 

An  affidavit  of  merits  was  made  by  St.  John, 
in  which  he  stated  that  he  had  "  made  a  full 
and  fair  statement  of  all  the  facto  of  the  case 
in  the  above  cnuae  to  E.  P.  H.,  Esq.,  who  re- 
sides in  the  City  of  N.  V  ,  and  who  in  counsel 
for  the  defendants  in  this  cause,  as  far  as  the 
facts  have  come  to  his  knowledge,  and  he  be- 
lieves them  to  exist,  and  that  the  defendants 
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have  a  good  and  substantial  defense  on  the 
merits  thereof,  as  he  is  advised  by  the  said 
counsel  and  verily  believes  to  be  true." 

Mr.  A.  L.  Allen,  for  the  motion. 

Mr.  C.  W.  Swift,  contra. 

By  the  Court,  Cowen,  J.  It  is  insisted,  in 
the  first  place,  that  Judge  Edwards  had  no 
power  to  revoke  the  order  made  by  the  re- 
corder. The  order  for  time  was  in  its  own 
nature  revocable  and,  being  open  to  abuse, 
we  have  given  every  reasonable  countenance 
to  its  revocation  in  a  proper  case.  By  the  re- 
turn of  the  circuit  judge  to  town,  the  power 
of  the  recorder  was  gone.  The  Statute  of  1832, 
Sess.  L.,  189,  sec.  6,  sub.  8;  2  R.  S.,  128,  2d 
ed.,  declares  that  no  Supreme  Court  Commis- 
sioner in  the  City  of  N.  Y.  shall  be  authorized 
to  make  any  order  or  do  any  act  relative  to 
suits  pending  in  this  court;  but  in  the  absence 
of  the  circuit  judge  from  the  city,  or  his  sick- 
ness, such  duties  may  be  performed  by  the 
first  judge  of  the  C.  I*,  or  recorder  of  the  city. 
This  statute,  without  changing  the  revocable 
character  of  the  order,  leaves  no  option  as  to 
the  officer  who  shall  revoke  when  the  circuit 
judge  is  well  and  in  the  city. 

*lt  is  supposed  that  the  defendants  [*619 
had  the  same  time  to  plead  after  the  time-order 
was  revoked  and  the  order  of  revocation  served 
that  he  had  when  the  time-order  was  made. 
That  is  not  so.  The  practice  stated  is  confined 
to  the  case  of  oyer,  or  some  act  in  the  nature 
of  oyer,  such  as  furnishing  a  bill  of  particu- 
lars. Knap  v.  Smith.  7  Wend..  584.  535;  Mul- 
holand  v.  Van  Fine,  8  Cow.,  182.  Notice  was 
given  of  the  order  of  revocation,  which  con- 
tained a  very  reasonable  condition,  the  object 
being  to  secure  the  plaintiff  a  trial  at  the  next 
circuit.  All  excuse  of  surprise  or  captiou*ness 
is,  therefore,  out  of  the  case. 

I  would  relieve  on  the  affidavit  of  merits, 
but  it  does  not  conform  to  the  new  rule  pre- 
scribing the  language  of  such  affidavit.  The 
affidavit  should  be  simply  that  the  party  de- 
posing "  has  fully  and  fairly  stated  the  case  to 
his  counsel."  Rule  61.  I  do  not  «ay  that  spe- 
cial circumstances  may  not  exist,  under  which 
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a  compliance  with  the  exact  terms  of  the  rule 
may  be  out  of  the  reach  of  ordinary  diligence. 
On  this  being  shown,  the  general  rule,  like  all 
others,  must  give  way.  But  the  excuse  should 
be  laid  before  us.  Prima  facie,  the  party  is 
capable  of  fully  and  fairly  stating  his  case ; 
the  words  of  the  rule  must  be  followed,  and 
we  cannot  accept  even  an  equivalent  phrase, 
without  the  departure  being  expressly  excused. 
The  motion  must  be  denied,  with  costs — not 
the  costs  of  the  copy  narr.  annexed  to  Mr. 
Swift's  opposing  affidavit.  The  motion  is  also 
denied  with  leave  to  renew  it,  on  a  proper  affida- 
vit of  merits. 


62O*]  *SMITH,  CAMP  AND  MULLETT 

v. 
KINGSLEY. 

Writ  in  Nature  of  Writ  of  Error,  Coram  Nobis, 
Exists  Here — When  Attowed — Affidavit— Prac- 
tice— Revised  Statutes. 

A  writ,  in  the  nature  of  a  writ  of  error,  coram  no- 
Ms,  exists  here  as  it  did  in  England,  at  common  law; 
the  only  difference  with  us  is,  that  it  has  lost  its 
name :  the  command  in  the  writ  here  being,  "  that 
the  record  and  proceedings  aforesaid,  remaining  be- 
fore you  being  inspected,  you  cause  further  to  be 
done,"  etc. 

The  provisions  of  the  Revised  Statutes  relative  to 
writs  of  error,  are  wholly  inapplicable  to  this  writ, 
which  is  not  a  writ  of  right :  to  warrant  its  allow- 
ance there  must  be  an  affidavit  of  some  error  in  fact 
and,  it  seems,  application  for  its  allowance  should 
be  made  to  the  court,  and  that  the  party  applying 
will  be  required  to  give  bail  for  its  prosecution. 

Notwithstanding  that  regularly  it  should  be  sued 
out  on  affidavit,  yet  if  issued  without  an  affidavit, 
execution  cannot  be  taken  out  but  by  leave  of  the 
court :  which,  however,  in  such  case,  will  be  grant- 
ed of  course. 

A  writ  purporting  to  be  a  writ  of  error,  coram  no- 
Ms,  commanding  the  record  or  a  transcript  thereof 
to  be  brought  before  the  Justices,  that  the  record 
and  proceedings  being  inspected  we  (the  people) 
may  further  cause  to  be  done,  etc.,  is  a  nullity,  and 
will  be  quashed  on  motion. 

Citations— 2  R.  S.,  490,  sec.  1 ;  493.  sec-  25,  sub.  1,  2; 
494,  495,  sees.  26.  29,  30,  32,  33;  1  Lee  L.  Diet.  Pr.,  606, 
607,  665 ;  2  Cromp..  394 ;  2  Tidd,  1082, 1083 ;  Grab.  Pr., 
932 ;  16  Wend.,  48,  51 ;  Bayer,  166 ;  Carth..  368,  369 ; 
Willes,  271 ;  9  Johns.,  66.  67 ;  13  Wend.,  665.  * 

A  WRIT  in  the  nature  of  a  writ  of  error, 
coram  nobis,  was  issued  out  of  this  court, 
in  the  name  of  the  people,  directed  to  "  The 
Justices  of  the  Supreme  Court  of  Judicature 
of  the  same  people,"  and  "  Because  in  the  rec- 
ord, etc.,  between,  etc.,  in  a  plea  of  debt,  as  it 
is  said  manifest  error  hath  intervened,  etc. 
And  we  being  willing,  etc.,  do  command  you 
that  if  judgment  be,  therefore,  given,  then  that 
you  cause  a  transcript  of  the  record  of  that 
judgment  and  all  things  concerning  the  same, 
to  be  brought  before  you,  on,  etc.,  at,  etc.,  to- 
gether with  this  writ,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  we  may 
further  cause  to  be  done,  etc.  Witness,  S.N., 
Esq.,  Chief  Justice,  at,  etc.,  the  18th  day  of 
October,  1838." 

Judgment  had  been  perfected  in  tnis  court, 
in  debt,  in  favor  of  Kingsley  against  Smith, 

NOTE.— Wrtt  of  error— Distinction  between  error 
coram  nobis  and  coram  vobis.  In  addition  to  the 
above  case  of  Smith  v.  Kingsley,  see  Camp  v.  Ben- 
nett, 16  Wend.,  48 ;  Comstock  v.  Van  Schoonhoven, 
3  How.  Pr.,  258. 

728 


Camp  and  Mullett,  July  25,  1838,  and  &fi.  fa. 
issued  and  levied  on  personal  property  of  the 
defendants,  which  was  advertised  for  sale  Oct. 
26,  1838.  In  that  month  a  certificate  of  error 
in  substance  in  the  record  was  procured  from 
counsel,  a  bond  given  to  stay  execution,  the 
above  writ  made  out,  which  was  allowed,  and 
an  order  procured  from  a  commissioner  to  stay 
*proceedings,  which  was  served  upon  [*62 1 
the  sheriff  on  the  proposed  day  of  sale.  A  mo- 
tion was  now  made  to  set  aside  the  order,  or 
for  such  other  rule,  etc. 

Mr.  A.  Taber,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  /.  Writs  of  error  are 
writs  of  right  in  all  civil  cases,  and  may  issue 
at  all  times,  subject  to  the  regulations  pre- 
scribed by  law.  2  R.  8.,  490,  sec.  1,  2d  ed. 
Writs  to  remove  judgments  from  the  C.  P.  or 
Superior  Court  of  the  City  of  N.  Y.,  are  to  be 
allowed  by  certain  officers  mentioned  in  Id.,  p. 

493,  sec.  25,  sub.  1,  and  writs  to  remove  judg- 
ments from  the  Supreme  Court  to  the  Court  of 
Errors  by  any  officer  authorized  to  perform  the 
duties  of  a  justice  of  the  Supreme  Court,  etc. 
Id.,  sub.  2.     No  writ  of  error  shall  be  allowed 
in  any  case  unless  bail  be  put  in,  etc.     Id.,  p. 

494,  sec.  26.     The  party  applying  for  allow- 
ance, shall  state  to  the  officer  whether  the  writ 
be  intended  to  operate  as  a  stay  of  execution, 
who  may  order  a  stay  even  after  execution  be- 

§un  to  be  executed.  Id.,  pp.  494,  495,  sees. 
9,  30.  The  bail-bond  and  a  certificate  of  coun- 
sel must  be  filed  with  the  writ,  or  the  clerk 
shall  not  return  the  writ.  If  he  otherwise  make- 
return,  he  is  subject  to  a  penalty.  Id.,  p.  495, 
sec.  33.  From  these  and  other  provisions,  it 
is  quite  obvious  that  the  Revised  Statutes  re- 
specting the  issuing,  allowance,  bail,  order  to 
stay,  etc.,  have  no  application  to  a  writ  in  nat- 
ure of  a  writ  of  error,  coram  nobis;  and  see  1 
Lee,  Die.  Pr.,  607,  citing  2  Cromp.,  394;  2 
Tidd,  Pr.,  1082. 

It  was  contended  that,  this  writ,  addressed  to- 
the  Supreme  Court  to  review  a  judgment  there, 
is  virtually  repealed.  I  find  nothing  to  warrant 
the  position.  It  is  a  writ  well  known  to  the 
common  law,  and  will  not  lie  to  remove  a  judg- 
ment from  the  K.  B.  to  a  superior  court.  1 
Lee.  Die.  Pr.,  606,  607;  but  must  be  brought 
in  the  former  court.  Id.  The  jurisdiction  of 
the  Supreme  Court  is  at  least  equally  extensive 
at  common  law,  Grab.  Pr.,  932;  16  Wend., 51; 
and  there  is  no  statute  expressly  and  in  terms 
repealing  its  *power,  nor  any  which  [*622 
does  so  by  necessary  implication.  Mere  silence 
or  omission  to  regulate  proceedings  upon  such 
a  writ  will  not  operate  as  a  repeal.  The  power, 
therefore,  remains  as  at  common  law,  except 
as  to  the  mere  form  coram  nobis  resident;  be- 
cause the  fiction  of  the  record  remaining  be- 
fore the  King  himself,  is  gone.  We.  therefore, 
have  lost  the  name  of  the  writ,  but  nothing 
more.  Camp  v.  Bennett,  16  Wend.,  48,  51. 

It  becomes  necessary,  then,  to  look  at  this 
writ  as  it  stands  at  common  law,  with  a  view 
to  judge  of  its  effect.  It  is  said  by  Denison, 
J.,  in  Ribvut  v.  Wheeler,  Sayer,  166,  that  a  writ 
for  an  error  in  fact  is  not  a  writ  of  right;  and 
to  warrant  its  allowance,  there  must  be  an  af- 
fidavit of  some  error  in  fact,  by  which  the 
judgment  will  be  destroyed.  But  although  it 
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be  issued  without  such  affidavit,  execution  can- 
not be  taken  out  without  leave  of  the  court. 
Tidd  says,  the  Statute  Concerning  Bail  in  Er- 
ror not  extending  to  a  writ  of  error,  coram  no- 
bis,  it  is  or  is  not  a  stay  of  proceedings,  accord- 
ing to  circumstances,  2  Tidd,  Pr.,  1082,  1083, 
and  in  Walker  v.  Stokoe,  Carth.,  368,  369;  it 
was  agreed  that  the  writ  was  not  a  superseded* 
of  itself;  but  it  was  so  made  in  that  case  on 
special  motion,  bail  being  put  in.  That,  how- 
ever, was  a  second  writ  after  one  was  quashed; 
and  several  like  cases  are  mentioned  by  Tidd, 
at  the  page  just  cited.  The  usual  certificate  of 
counsel,  that  he  has  examined  the  record  and 
proceedings,  and  in  his  opinion  there  is  error 
in  substance,  2  R.  S.,  495,  2d  ed..  sec.  32,  can 
hardly  be  applied  to  an  error  aliunde.  And 
from  what  little  examination  I  have  been  en- 
abled to  bestow  on  the  question  whether  the 
writ  will  operate  as  a  stay  even  before  execu- 
tion issued,  I  am  inclined  to  think  that  unless 
it  be  allowed  on  affidavit,  the  court  will  uni- 
formly suffer  execution  to  go;  and  that  even 
If  duly  allowed,  bail  ought,  as  a  general  rule, 
to  be  required.  The  proper  way  would,  there- 
fore, be  to  move  the  court  for  an  allowance, 
But  it  is  not  necessary,  perhaps,  to  say  so  in 
this  case;  for  being  clear  that  the  statute  reg- 
ulating the  stay  of  proceedings,  does  not  apply 
to  a  writ  of  error  returnable  in  the  same  court 
whence  it  issued,  and  it  being  evident  that  in 
6 2 3*]  this  case  there  was  an  execution  *issued, 
and  in  part  executed  by  a  levy  before  the  day 
when  the  writ  was  allowed,  it  would  for  that 
reason  neither  be  a  superseded*  nor  stay  the 
proceedings  to  a  sale.  This  has  long  been  set- 
tled even  as  to  the  common  writ  of  error,  which 
is  one  of  right,  and  issuable  of  course.  Meriton 
v.  Stevens.  Willes,  271;  Blanchard  v.  Myers,  9 
Johns.,  66,  67.  A  fortiori  of  this  writ,  which 
is  not  so.  Beside  this  writ  was  never  allowed 
at  all  in  the  sense  of  the  law,  applicable  to 
common  writs  of  error.  Allowance  means  re- 
ceiving the  writ  bv  the  clerk  of  the  court  to 
which  it  is  directed.  Meriton  v.  Stevens,  Willes, 
271,  and  see  per  Savage,  Ch.  J.,  in  Patehin  v. 
Mayor  of  Brooklyn,  13  Wend.,  665. 

Again;  the  writ  is  defective.  The  writ  cor- 
am nobis,  properly  commands  us  "  that  the  rec- 
ord and  proceedings  aforesaid  [i.e. .remaining 
before  you]  being  inspected,  you  cause  further 
to  b«  done,  etc.  See  form  1  Lee.  Die.  Pr. , 
665.  The  writ  in  question  commands  us  "that 
you  cause  a  transcript  of  the  record  to  be 
Drought  before  you  "  at  a  certain  day,  "  that 
the  record  and  proceedings  being  inspected, 
we  (the  people)  may  further  cause  to  be  done," 
etc.  I  doubt  our  jurisdiction  of  a  writ  which 
commands  us  to  bring  a  transcript,  in  order 
that  the  record  (the  original)  may  be  inspected; 
and  the  people,  not  the  luslices,  may  act  upon 
it,  and  cause  further  to  be  done,  etc.  It  com- 
mands a  thing  unknown  to  the  law,  for  a  pur- 
pose equally  unkown.  Here  is  no  motion  made 
to  amend  the  writ,  which,  if  we  had  power  to 
do,  we  could  not  properly  allow  under  the  cir- 
cumstances without  facts  being  shown  by  affi- 
davit to  warrant  this  proceeding.  No  merits 
whatever  are  pretended  either  in  or  out  of  the 
record.  If  the  writ  were  valid  and  regular,  I 
am  clear  it  could  not  stay  the  execution.  But 
I  think  the  proper  rule  will  be,  thut  it  be 
quashed,  without*. 
WEND.  19. 


Cited  in— 20  Wend.,  627 :  22  Wend..  591 ;  1  Denio,653: 
1  How.  Pr.,  176 :  3  How.  Pr.,  260 ;  42  N.  J.  L.,  327  ;  44 
Am.  Rep.,  35  (85  Ind..  318). 


*ROGERS  v.  HOLLEY.      [*624 

Suit  against  an  Executor — Cost* — Interest. 

In  a  suit  against  an  executor,  where  a  report  of 
referees  is  made  in  favor  of  the  plaintiff,  though  the 
court  may  not  consider  it  a  Ht  case  to  award  costs 
in  favor  of  the  plaintiff,  yet  they  will  allow  him  to 
take  judgment  for  the  interest  of  the  sum  reported 
due  in  the  same  manner  as  if  costs  bad  been  award- 
ed, where  he  has  been  delayed  by  the  defendant  in 
entering  judgment  by  a  motion  to  set  aside  the  re- 
port. 

THIS  was  an  action  of  assumpsit,  against  the 
defendant  as  an  executor.  The  cause  was 
referred  and  a  report  made  in  favor  of  the 
plaintiff,  which  the  defendant  attempted  to  set 
aside  on  the  merits.  Whilst  the  application  for 
that  purpose  was  pending,  the  plaintiff  was 
stayed  from  entering  judgment.  After  a  con- 
siderable lapse  of  time,  the  motion  to  set  aside 
the  report  was  heard  and  denied,  and  judgment 
rendered  for  the  sum  reported.  The  plaintiff 
then  made  a  special  application  for  costs,  which 
was  not  granted,  the  court  being  of  opinion 
that  it  was  not  a  case  in  which  costs  ought  ta 
be  awarded.  The  plaintiff  at  a  subsequent  term 
asked  for  a  rule  that  he  be  permitted,  besides 
taking  judgment  for  the  sum  reported  due  by 
the  referees,  to  enter  upon  the  roll  a  judgment 
for  the  amount  of  interest  accrued  upon  the 
sum  reported  due,  in  the  same  manner  as  if 
costs  had  been  awarded  to  the  plaintiff  upon 
the  special  application  formerly  made  by  him. 
This,  it  was  insisted,  he  was  entitled  to,  for 
the  reason  that  if  this  was  an  ordinary  case  in 
which  costs  followed  the  recovery,  it  would  be 
of  course  for  the  taxing  officer  to  add  the  in- 
terest in  the  taxation  of  the  costs;  but  here 
there  were  no  costs  to  be  taxed  and,  conse- 
quently, there  was  no  mode  in  which  the  in- 
terest could  be  recovered  without  a  special  or- 
der of  the  court.  The  giving  of  costs  in  cases 
against  executors  resting  in  the  discretion  of  the 
court,  if  the  court  granted  the  rule,  the  pro- 
priet/  of  granting  it  could  not  be  questioned 
in  any  other  court,  as  the  exercise  of  the  dis- 
cretion of  this  court  could  not  be  reviewed 
and,  therefore,  the  motion  ought  to  prevail. 

*A  rule  was  ordered  to  be  entered, 
that  the  plaintiff  have  leave  in  the  record  of 
judgment  to  be  made  up  by  him,  to  take  judg- 
ment for  the  interest  of  the  sum  reported  due 
by  the  referees,  the  same  as  for  costs;  but  that 
costs  of  suit  should  not  be  taxed  against  the 
defendant. 


MAYBURY  &  CLARK  t>.  EVANS. 

Ejectment  by  Two  Plaintiffs— Cost*— Pleading. 

In  ejectment  by  two  plaintiffs,  where  the  declara- 
tion contains  two  counts,  one  alleging  title  in  one 
plaintiff,  and  the  other  title  in  the  other  pliiintiff. 
and  a  verdict  la  found  In  favor  of  one  pliilntiff.  and 
M  to  the  other  the  jury  flnd  for  the  defendant.  c-o8t« 
are  recoverable  by  the  defendant  against  the  plaint- 
iff who  failed  to  show  a  right  to  recover. 

Citation»-2  R.  8..  304.  »ec*.  3.  6.  9.  10,  30 ;  30B,  Bee. 
86  ;  613,  rec.  8 :  61ft.  sec.  16  ;  15  Wend.,  601.  ^ 

COSTS  in  ejectment,  where  there  are  two 
plaintiffs,  and  a  verdict  in  favor  of  one  and 
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against  the  other.  The  declaration  contained 
two  counts,  one  alleging  title  in  one  of  the 
plaintiffs,  and  an  ouster  of  him,  and  the  other 
count  alleging  title,  in  the  other  plaintiff,  and 
an  ouster  of  him.  The  same  premises  were 
claimed  in  each  count.  On  the  trial  the  jury 
found  a  verdict  in  favor  of  Clark,  one  of  the 
plaintiffs,  and  as  to  Maybury.  the  other  plaint- 
iff, they  found  for  the  defendant,  who  now 
moves  for  a  rule  that  in  making  up  the  record, 
the  plaintiffs'  attorney  insert  a  judgment  for 
costs,  in  his  favor  against  Maybury. 

.)//•.  M.  T.  Reynolds,  for  defendant. 

Messrs.  J.  Holmes  and  J.  A.  Spencer, 
for  the  plaintiff  Maybury. 

By  the  Court,  Nelson,  Ch.  J.  Since  the  Re- 
vised Statutes  went  into  effect  a  plaintiff  in 
ejectment  is  not  entitled  to  recover,  unless  he 
has  at  the  time  of  the  commencement  of  the 
suit  a  valid  subsisting  interest  in  the  premises 
claimed.  2  R.  S.,  304,  sec.  8.  Consequently, 
the  real  claimant  only  can  maintain  the  ac- 
tion, sec.  6.  and  he  must  in  the  declaration 
specifically  state  his  interest  in  the  premises. 
Sees.  9,  10.  Where  there  are  several  plaintiffs, 
626*]  if  it  be  shown  that  all  of  them  *have 
A  right  to  recover,  the  statute  directs  that  the 
verdict  shall  be  for  the  plaintiffs  generally,  but 
if  it  appear  that  one  or  more  of  them  have  not 
such  right,  that  the  verdict  shall  specify  for 
which  plaintiff  the  jury  find,  and  as  to  which 
plaintiff  they  find  for  the  defendant.  Sec.  30. 
In  all  actions  relating  to  real  estate,  enumer- 
ated in  the  5th  chapter  of  the  3d  part  of  the 
Revised  Statutes  (among  which  the  action  of 
ejectment  is  specified),  it  is  declared  that  if  the 
plaintiff  recover  judgment  by  default,  upon 
confession,  verdict,  demurrer  or  otherwise,  he 
shall  recover  costs,  2  R.  S.,  613,  sec.  3;  and 
by  section  16,  page  615,  in  all  actions  in  which 
the  plaintiff  would  be  entitled  to  costs  upon  a 
judgment  rendered  in  his  favor,  if  after  the 
appearance  of  the  defendant,  judgment  pass 
against  the  plaintiff  on  verdict,  etc.,  the  de- 
fendant shall  have  judgment  to  recover  against 
such  plaintiff  full  costs.  Every  judgment  in 
the  action  of  ejectment  rendered  upon  a  ver- 
dict is  conclusive  as  to  the  title  established  in 
such  action,  upon  the  party  against  whom  the 
same  is  rendered,  and  against  all  persons  claim- 
ing under  him,  subject  to  certain  exceptions 
specified  in  the  Act.  2  R.  S.,  309,  sec.  36. 

It  is  obvious  from  the  provisions  of  the  Re- 
vised Statutes  above  referred  to,  that  the  liti- 
gation on  the  part  of  Maybury,  the  plaintiff, 
as  to  whom  the  jury  found  for  the  defendant, 
was  as  important  and  effectual  in  respect  to 
the  rights  of  the  parties,  as  if  he  had  been  the 
sole  plaintiff;  and  there  cannot  be  a  doubt  that 
had  he  recovered,  he  would  have  been  entitled 
to  costs.  I  do  not,  therefore,  see  how  we  can 
deny  them  to  the  defendant  in  this  case.  Sev- 
eral persons  may  unite  in  bringing  an  action 
of  ejectment,  15  Wend.,  601;  but  it  is  at  the 
peril  of  paying  costs,  if  any  of  them  fail  in  es- 
tablishing a  right  to  recover;  and  such  should 
be  the  rule  when  we  advert  to  the  effect  now 
given  to  a  judgment  in  ejectment,  and  to  the 
prohibition  of  any  but  real  claimants  as  plaint- 
iffs. The  amount  of  the  costs  in  most  cases 
will  probably  be  small,  as  those  incurred  in 
defending  against  the  successful  plaintiff  can- 
730 
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not  properly  be  charged  against  the  plaintiff  aa 
to  whom  the  jury  found  for  the  defendant; 
notwithstanding  the  defendant  is  entitled  to 
them,  be  they  more  or  less. 

Motion  granted. 

Cited  tn-#)  Wend..  667. 


*LUSK  v.  HASTINGS.       [*627 

Practice — Pleading — General  Verdict  on  Incon- 
sistent Counts — Motion  in  Arrest — Amendment 
— Venire  de  Novo,  not  Granted. 

Where  there  Is  a  general  verdict  upon  inconsistent 
counts  and  a  motion  in  arrest  be  made,  leave  will 
not  be  granted  to  amend  the  postea  by  applying  the 
verdict  to  one  set  of  counts  only,  although  the  cir- 
cuit judge  certifies  that  the  evidence  was  applicable 
to  all  the  counts,  and  would  have  warranted  a  ver- 
dict upon  the  counts  to  which  it  is  sought  to  be  ap- 
plied. 

A  venire  de  novo  will  not  be  granted  in  such  case 
on  the  motion  in  arrest. 

Citations— 2  Maule  &  8.;  533 ;  1  Doug.,  376 ;  1  Bos. 
&  P.,  330  ;  1  Chit.,  619,  n. 

THE  declaration  in  this  case  contained  three 
counts:  the  1st  and  2d  in  trespass  and  the 
3d  in  case.  The  cause  was  tried  and  the  jury 
rendered  a  general  verdict  for  the  plaintiff  for 
$250.  The  defendant  moved  in  arrest  of  judg- 
ment, and  succeeded  in  his  motion.  The  entry 
made  in  the  minutes  of  the  court  was,  "judg- 
ment reversed"  instead  of  judgment  arrested. 
The  plaintiff  produced  a  certificate  of  the  cir- 
cuit judge,  that  evidence  was  given  by  the 
plaintiff  applicable  to  either  of  the  three  counts; 
and  that  the  testimony  given  under  the  3d  count 
was  in  his  (the  judge's)  judgment,  applicable 
also  to  the  2d  count,  and  would  have  justified 
the  jury  in  giving  the  verdict  which  they  ren- 
dered on  the  2d  count,  instead  of  a  general  ver- 
dict on  the  whole  record.  Upon  this  certificate, 
the  plaintiff  moved  that  the  rule  or  order  of 
the  court  entered  on  the  decision  of  the  motion 
in  arrest  be  vacated,  that  the  motion  be  re- 
argued,  that  the  plaintiff  have  leave  to  strike 
out  the  3d  count  of  the  declaration  and  apply 
the  verdict  upon  the  1st  and  2d  counts,  or  for 
such  other  and  further  relief  as  to  the  court 
should  seem  meet. 

Mr.  W.  Tracy,  for  the  plaintiff,  insisted 
that  the  plaintiff  should  have  leave  to  strike 
out  the  3d  count,  and  to  apply  the  verdict  to 
the  1st  and  2d  counts,  as  by  so  doing  the  in- 
consistency of  the  counts  would  no  longer  ex- 
ist. Where  there  is  a  general  verdict  upon 
counts,  some  good  and  some  bad,  upon  pro- 
ducing a  certificate  of  the  circuit  judge  that 
the  evidence  given  on  the  trial  applied  as  well 
to  the  good  as  to  the  bad  counts,  a  plaintiff  is 
permitted  to  amend  *the  postea  on  pay-  [*628 
ment  of  the  costs  of  the  motion  in  arrest.  1 
Cai.,  392;  1  Johns.,  505;  12  Wend..  135.  Here 
the  judge  certifies  that  the  evidence  was  ap- 
plicable to  either  of  the  counts,  and  that  the 
testimony  given  under  the  3d  count  was  in  his 
judgment  applicable  also  to  the  2d  count  and 
would  have  warranted  a  verdict  upon  that 
count.  A  general  verdict  upon  misjoined 
counts  presents  in  principle  the  same  question 
as  a  joinder  of  good  and  bad  counts, and  should 
receive  the  same  determination.  At  all  events, 
a  venire  de  novo  should  be  awarded,  as  was 
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suggested  by  Duller,  J.,  in  the  case  of  Eddowes 

v.  Hopkins,  1  Doug.,  376,  on  payment  of  costs. 

Messrs.  J.  Holmes  and  J.  A.  Spencer, 

contra. 

By  the  Court,  Nelson,  Ch.  J.  I  am  satisfied 
that  we  cannot  amend  the  verdict  by  the 
judge's  certificate.  He  certifies  that  the  proof 
was  applicable  to  the  three  counts,  and  that  it 
would  have  justified  a  verdict  upon  the  3d 
count.  The  latter  clause,  I  think,  is  carried 
beyond  the  province  of  a  certificate ;  it  be- 
longed to  the  jury  to  say  whether  the  3d  count 
was  supported  by  the  evidence.  As  to  the  first 
branch  of  the  certificate,  that  the  proof  was 
applicable  to  all  the  counts,  how  can  we  de- 
termine from  this  certificate  that  the  damages 
fiveu  were  confined  to  any  particular  count, 
a  Knightly  v.  Birch,  2  Maule  &  S.,  533,  there 
was  no  difficulty  in  this  respect,  as  there  were 
distinct  verdicts  on  each  class  of  counts.  In 
Eddowes  v.  Hopkins,  1  Doug.,  376,  it  clearly  ap- 
peared that  the  evidence  applied  only  to  the 
count  upon  which  the  plaintiff  asked  judg- 
ment, and  Buller,  J.,  expressly  put  his  decis- 
ion upon  that  ground,  saying  that  if  there  was 
any  evidence  which  applied  to  the  inconsistent 
count,  the  poslea  could  not  be  amended.  Such, 
also,  is  the  principle  of  the  cases  of  Williams 
v.  Breedon,  1  Bos.  &  P.,  330,  and  Harris  v. 
Davis,  cited  1  Chit.,  619,  n. 

This  case  is  not  like  one  where  the  counts 
are  consistent,  although  some  be  bad.  In  such 
case,  if  it  appear  that  the  evidence  was  appli- 
cable to  the  good  as  well  as  to  the  bad  counts, 
there  can  be  no  harm  in  sustaining  the  verdict, 
O2i)*]  *though  general.  The  good  count  is 
enough  to  warrant  it;  but  in  the  case  of  incon- 
sistent counts,  we  cannot  say  but  that  the  ver- 
dict is  compounded  of  damages  under  all  the 
counts.  Each  class  of  counts  is  good,  though 
inconsistent,  and  the  jury  m«y  have  taken  into 
the  estimate  evidence  that  might  support  dis- 
tinct and  different  actions.  Suppose  counts  in 
case  and  assumpsit  and  evidence  given  appli- 
cable to  both  as  certified  by  the  judge  here, 
would  it  be  pretended  for  a  moment  that  a  gen- 
eral verdict  in  such  a  case  could  stand.  The 
misjntnder  in  the  present  case  may  not  present 
the  objection  against  amendment  as  strongly  as 
in  the  case  supposed,  but  it  is  the  same  in  prin- 
ciple. 

It  is  not  usual  to  allow  a  venire  de  novo  on  a 
motion  in  arrest,  and  I  do  not  perceive  a  suf- 
ficient reason,  for  making  this  case  an  excep- 
tion. 

Motion  denied. 


LUTHER  9.  DEYO,  Impleaded  with  Others. 

Insolvency — Effect  of  Discharge. 

An  Insolvent  discharge,  whether  obtained  upon 
the  joint  application  of  the  Insolvent  and  hla  cred- 
itors,  or  upon  hla  sole  application  to  exonerate  hU 
pemon  from  imprisonment,  operate*  aa  well  upon 
debt*  arising  n  ilrlicto  aa  upon  thoac  artalnger  con- 
tract u. 

MOTION  to  be  discharged  from  custody. 
The  defendant,  Deyo,  was  arrested  on  a 

Norm.— Intnlvencv— Discharge  affect*  dettt*  arising 
ex  deltcto  as  utll  an  t/io*e  arising  ex  contractu.  See 
Kip  v.  Bank  of  New  York.  10  Johns.,  83.  note. 
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capias  ad  satwfaciendum  issued  on  a  judgment 
obtained  in  1836,  in  an  action  of  trover.  Pre- 
vious to  his  arrest,  to  wit :  Aug.  36,  1837,  he 
had  obtained  an  insolvent's  discharge  upon  the 
application  of  himself  and  his  creditors  in  con- 
formity to  the  provisions  of  the  statute  relative 
to  insolvent  debtors,  and  now  upon  the  pro- 
duction of  the  discharge  moved  that  he  be  re- 
leased from  custody. 

Mr.  H.  H.  Martin,  for  the  motion. 

Mr.  J.  Edwards,  for  the  plaintiff,  opposed 
the  motion,  insisting  that  the  discharge  did 
not  affect  debts  arising  ex  delicto,  and  that  it 
*operated  only  upon  debts  arising  ex  [*63O 
contractu.  He  contended  that  it  was  manifest 
from  the  several  provisions  of  the  statute  on 
this  subject  that  the  Legislature  only  contem- 
plated discharges  in  matters  of  contract  ;  and 
urged  that  torts  are  not  within  the  policy  of  in- 
solvent or  bankrupt  laws.  In  support  of  his 
views  upon  this  question,  he  referred  to  the 
argument  of  the  counsel  for  the  plaintiff  in  the 
case  of  Smith  v. Bennett,  17  Wend.,  480.  which, 
although  not  passed  upon  by  the  court,  inas- 
much as  the  case  was  decided  upon  a  minor 
point,  he  deemed  unanswerable. 

The  Chief  Justice  took  the  papers  for 
consideration,  and  at  a  subsequent  day,  di- 
rected a  rule  to  be  entered  that  the  defendant 
be  discharged  from  custody.  No  formal  opin- 
ion was  delivered. 

Motion  granted.1 

Cited  in-24  Wend.,  367 :  5  Hill,  244 ;  31  How.  Pr., 
127;  lAbb.  N.  S.,  436. 

1.— During  this  term,  the  same  question  arose 
upon  a  similar  application  to  be  discharged  from 
custody  on  a  ca.  sa.,  issued  in  the  cause  of  Stewart 
v.  Killmar,  which  was  an  action  of  replevin,  on  the 
ground  of  an  insolvent  discharge.granted  under  the 
article  of  the  statute  regulating  voluntary  assign- 
ments by  an  insolvent  for  the  purpose  of  exonerat- 
ing his  person  from  imprisonment,  and  the  same 
disposition  made  of  it ;  the  Chief  Justice  ordering 
the  defendant  to  be  released  from  custody.  A  sim- 
ilar order  was  made  by  Afr.  J.  Bronson,  upon  a  like 
discharge  exonerating  the  person  of  the  insolvent 
from  imprisonment,  in  Dec.,1836,In  the  case  of  Clap- 
per v.  Belts,  which  was  an  action  of  trespass. 


BATES  v.  GREEN,  Survivor  of  FARLIN. 

Practice — Issues  of  Law  and  Fact  in  Same  Cote 
— Copy  of  Suggestion — Service  of— Statute. 

Where  there  is  an  issue  of  law  and  an  issue  of  fact 
in  the  same  cause,  and  the  latter  Is  brought  to  trial 
before  the  determination  of  the  former,  there  is  no 
need  of  assessing  damages  contingently,  if  the  issue 
of  fact  goea  to  the  whole  declaration. 

It  la  not  necessary  to  serve  upon  the  adverse  par- 
ty a  copy  of  the  suggestion  entered  upon  the  record 
of  the  death  of  one  of  the  parties,  especially  where 
the  truth  of  the  suggestion  cannot  be  denied. 

In  what  eases  It  is  necessary  to  serve  a  copy  of  a 
suggestion,  under  2  R.  8.,  553.  aeca.  17. 18.  yuart. 

Citations-2  It.  S.,  386.  see.  1 :  653,  aeca.  17,  18. 

A  MOTION  was  made  in  this  case  to  set 
aside  the  circuit  roll,  verdict,  and  subse- 
quent proceedings  for  irregularity.  The  plaint- 
iff 'declared  in  aiutimfmt  on  a  promis-  [*O31 
ftory  note  ;  the  defendants  pleaded  the  general 
i&mie  and  a  special  plea  tlmt  the  note  was  ob- 
tained by  fraud.  The  plaint  iff  put  in  a  replica- 
tion taking  issue  upon  the  last  plea  ;  to  which 
replication  the  defendant  demurred  and  the 
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plaintiff  joined  in  demurrer.  On  the  circuit 
roll,  the  plaintiff  entered  a  suggestion  of  the 
death  of  Farlin,  one  of  the  defendants,  and  a 
general  order  that  the  issue  so  as  above  joined 
be  tried.  The  cause  was  tried  and  a  general 
verdict  found  for  the  plaintiff. 

Mr.  D.  Burwell,  for  the  defendant,  insist- 
ed that  as  there  was  an  issue  of  law  undisposed 
of  at  the  time  of  the  trial,  the  order  for  trial 
entered  upon  the  circuit  roll  should  have  been 
in  the  nature  of  an  award  of  venire  tarn  quam. 
He  also  contended  that  the  proceedings  were 
irregular,  because  a  copy  of  the  suggestion  of 
the  death  of  Farlin  had  not  been  served  upon 
the  other  defendant  or  his  attorney  (which 
service  it  was  shown  in  this  case,  had  not  been 
made),  and  which  the  counsel  insisted  ought  to 
have  been  made  according  to  the  requirement 
of  the  statute.  2  R.  S.,  553,  sec.  17. 

By  the  Court,  Nelson,  Ch.  J.  There  was  no 
necessity  for  an  assessment  of  contingent  dam- 
ages, as  the  general  issue,  the  only  issue  tried, 
went  to  the  whole  declaration.  The  demurrer 
reached  only  the  second  plea. 

The  suggestion  of  the  death  of  one  of  the  de- 
fendants, was  properly  entered  upon,  the  roll, 
2  R.  8. ,  386,  sec.  1  ;  and  whatever  may  be  the 
effect  to  be  given  .by  the  court  to  section  17  and 
18  of  2  R.  S.,  553,  there  is  no  reason  for  dis- 
turbing the  inquest  in  this  case,  as  it  is  not  pre- 
tended that  the  suggestion  is  untrue.  Whether 
the  sections  adverted  to,  apply  to  a  case  like 
this,  it  is  not  important  now  to  inquire. 

Motion  denied. 

Cited  in-22  Wend.,  638. 


632*]        *HAWLEY  t>.  BATES. 

A  replevin  bond  imperfect  in  itself  and  exe- 
cuted with  but  one  surety,  will  be  allowed  to  be 
amended  after  service  of  the  writ,  upon  payment 
of  costs  of  motion  to  set  aside  the  proceedings. 

Citation— 18  Wend.,  584. 

MOTION  to  set  aside  a  writ  of  replevin  and 
all  subsequent  proceedings  upon  the 
grounds  that  no  penalty  was  inserted  in  the  re- 
plevin bond,  and  that  it  was  executed  by  the 
plaintiff  with  but  one  surety.  On  the  part  of 
the  plaintiff  it  was  shown,  that  previous  to  the 
service  of  notice  of  this  motion,  the  bond  was 
amended  by  the  insertion  of  a  penalty,  and 
that  a  new  bond  with  two  sureties  was  deliv- 
ered to  the  deputy  sheriff  who  served  the  writ; 
and  further,  that  the  omission  to  insert  a  pen- 
alty was  the  fault  of  the  deputy.  Before  the 
service  of  the  new  bond,  the  papers  for  the 
motion  had  been  prepared,  and  it  did  not  ap- 
pear that  any  offer  had  been  made  to  pay  the 
costs  of  such  proceedings. 

Mr.  W.  Tracy,  for- the  motion. 

Mr.  W.  Hunt,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  writ  of 
replevin  was  irregular  without  the  bond  re- 
quired by  the  statute,  18  Wend.,  584;  but  as  a 
new  bond  conforming  thereto  has  been  made 
and  duly  delivered,  and  as  the  error  in  the  first 
bond  arose  from  the  mistake  of  the  sheriff,  we 
will  allow  the  proceedings  to  stand  good,  on 
payment  of  the  costs  of  this  motion.  This 
saves  the  defendant  harmless,  and  secures  him 


the  benefit  of  the  statute,  without  imposing 
upon  the  plaintiff  the  trouble  and  expense  of  a 
new  suit. 
Rule  accordingly. 

Cited  in— 20  Wend.,  673 ;  1  Hill.  206 ;  7  Hill,  157 : 16 
N.  Y.,  448 ;  3  How.  Pr.,  302 ;  2  Abb.  Pr.,  136 ;  1  Co.  R., 
65. 


*THE  PEOPLE 

v. 
COREY  &  BRIGGS. 


A  scire  facias  sued  out  in  a  Court  of  C.  P.,  to  ob- 
tain execution  upon  a  judgment  rendered  in  that 
court  and  remaining1  there,  cannot  be  removed  by 
certiorari  into  the  Supreme  Court. 

Citations-2  Tidd,  Pr..  983,  1007,  1008 ;  7  T.  R.,  337  -T 
Bing.  Ex..  126,  n.y ;  6  Johns.,  108 :  2  Saund.,  71  o,  n, 
4 ;  1  T.  R.,  388 :  6  T.  R.,  282,  366 ;  2  R.  S.,  389.  sec.  4. 

MOTION  to  quash  a  certiorari  sued  out  to 
remove  a  cause  from  a  Court  of  C.  P., into 
this  court.  A  judgment  was  obtained  in  the 
Yates  C.  P.  in  the  name  of  the  people  against 
the  defendants,  and  subsequently  a  scire  facia* 
to  obtain  execution  upon  that  judgment  was 
sued  out,  returnable  in  the  same  court.  The 
defendants  filed  in  the  Court  of  C.  P.  a  certio- 
rari to  remove  the  cause  into  this  court,  and  a 
motion  was  now  made  to  quash  the  writ. 

Mr.  H.  Wells,  for  the  people,  insisted  that 
the  scire  facias  sued  out  in  this  case  was  but  a 
continuation  of  the  original  suit.and  inasmuch 
as  the  record  in  that  suit  remained  in  the  Yates 
C.  P.,  that  the  proceeding  by  scire  facias  to  ob- 
tain execution  of  the  judgment  could  not  be 
removed  by  certiorari  into  this  court. 

Mr.  S.  Stevens,  contra,  contended  that  the 
scire  facias  was  a  new  action,  and  like  all  other 
actions  allowed  to  be  removed,  might  be  re- 
moved by  certiorari  into  this  court;  that  it  was 
a  new  action, he  said,  was  evident  from  the  well 
established  rule,  that  a  new  warrant  of  attor- 
ney is  necessary  to  the  bringing  of  a  scire  facias 
to  revive  a  judgment. 

By  the  Court,  Nelson,  Ch.  J.  It  is  true  that 
a  new  warrant  of  attorney  is  necessary  to  the 
bringing  of  a  scire  facias  to  revive  a  judgment, 
2  Tidd,  Pr.,  983;  7  T.  R.,  337;  Bing.  Ex.,  126, 
n.  y;  6  Johns.,  108;  but  it  is  nevertheless  for 
many  purposes  regarded  as  the  continuation  of 
the  former  suit.  Ibid,  and  2  Saund.,  71  a,  n.  4. 
Indeed,  it  is  so  decided  in  several  cases:  1  T. 
R.,  388;  6  Id.,  282,  366.  Upon  a  recognizance 
it  is  an  original  proceeding.  *Tidd,  [*634 
Pr.,  983.  The  writ  must  be  sued  out  of  the 
same  court  where  the  judgment  was  given,  if 
the  record  remain  there;  or  if  it  has  been  re- 
moved, out  of  the  court  where  the  record  is. 
Mr.  Tidd  says,  that  when  it  is  brought  in  the 
K.  B.  upon  a  judgment  of  an  inferior  court,  it 
must  appear  in  the  writ  itself  how  the  judg- 
ment came  there,  whether  by  certiorari  or  writ 
of  error,  because  the  execution  is  different;  if 
by  certiorari,  the  sci.  fa.  should  show  the  par- 
ticular limits  of  the  inferior  jurisdiction,  and 
pray  execution  within  those  limits.  Tidd,  Pr., 
1007,  1008.  So  intimately  connected  are  the 
two  proceedings,  that  an  agreement  in  the  for- 
mer not  to  bring  a  writ  of  error  operates  to  bar 
one  in  the  latter.  1  T.  R.,  388.  So  the  costs 
of  a  sci.  fa.  after  bankruptcy,  to  revive  a  judg- 
ment obtained  before  bankruptcy,  relate  back 
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to  the  original  judgment,  and  are  recoverable 
under  the  commission.  6  T.  R,  282.  So  the 
proceeding  by  scire  facias  against  bail  must  be 
in  the  same  court  where  the  record  in  the  orig- 
inal action  remains;  and  it  was  accordingly 
holden  where  a  cause  had  been  carried  back 
from  the  K.  B.  by  procedendo  to  an  inferior 
court,  where  judgment  was  subsequently  ob- 
tained and  a  scire  facias  sued  out  against  the 
bail .  who  thereupon  removed  the  proceedings 
into  the  K.  B.  by  habeas  corpus,  that  as  the 
original  cause  had  already  been  sent  back,  the 
other  ought  to  follow  it,  and  it  was  accordingly 
remanded.  6  T.  R.,  366. 

All  these  principles  and  cases  clearly  indicate 
that  the  proceeding  by  scire  facias  to  revive  a 
judgment,  should  be  had  in  the  court  where 
<he  record  in  the  original  action  remains;  that 
it  is  but  the  continuation  of  that  suit — an  inci- 
dent— and  must  follow  the  original  cause.  It  is 
not  an  action  within  the  meaning  of  the  term 
in  the  statute,  which  may  be  removed  by  cer- 
tiorari.  2  R.  8.,  889,  sec.  4. 

Motion  granted. 

Cited  in— 16  Barb.,  594. 


««5*1  *!N  THE  MATTER  OF  THE  ELECTION 
OF  DIRECTORS  OF  THE  CHENANGO 
COUNTY  MUTUAL  INSURANCE  COM- 
PANY. 

Election  of  Directors  of  Insurance  Company — 
Irregularity  —  Inspectors  —  Adjournment  of 
Election. 

An  election  of  directors  of  an  insurance  company 
will  not  be  set  aside  merely  because  the  inspectors 
are  not  sworn. 

Where  by  the  charter  of  a  corporation  directors 
only  are  prohibited  from  serving  as  inspectors  of 
the  election,  other  officers  of  the  company  are  not 
excluded. 

Where  no  time  is  limited  within  which  the  poll  of 
an  election  must  be  held,  it  may  be  adjourned  from 
day  to  day  in  the  discretion  of  the  inspectors. 

An  election  of  directors  will  not  be  set  aside  be- 
cause  illegal  votes  were  given,  unless  they  were 
challenged;  nor  will  it  be  set  aside  although  the 
TOtot  were  challenged,  if  after  deducting  all  illegal 
votes  there  is  still  a  clear  majority  in  favor  of  the 
persons  declared  to  be  elected. 

Citationa-2  R.  S..  577.  589  ;  596,  seos.  34.  38.  39,  40; 
«T7.  sec.  40 ;  596.  sec.  51 ;  1  R.  8..  603,  sec.  5 ;  604.  sec.  7; 
19  Wend.,  35,  135.  147  ;  7  Cow.,  153. 

THIS  was  a  motion  to  set  aside  the  election 
of  7  Directors  of  the  Co.,  declared  by  the 
inspectors  of  the  annual  election  held  ID  Sep., 
1888,  to  have  been  duly  elected.  The  grounds 
relied  upon  io  support  of  the  motion,  were  the 
following:  1.  That  the  inspectors  were  not 
sworn  faithfully  to  perform  the  duties  of  their 
appointment;  2.  That  one  of  the  inspectors 
was  an  officer  of  the  Co. ;  8.  That  the  election 
wa»  improperly  conducted,  inasmuch  as  the 
polls  were  kept  open  7  days,  and  when  closed, 
were  closed  at  an  earlier  hour  of  the  day  than 
had  been  anticipated  from  the  declarations  of 
the  inspectors;  and  4.  That  votes  bad  been  given 
for  the  persons  elected,  illegal  in  the  following 
particulars:  first,  that  proxies  upon  which 
votes  were  given  were  unaccompanied  by  affi- 
davits; second,  that  in  various  instances  the 
names  of  the  persons  giving  the  proxies  had  not 
stood  upon  the  books  of  the  Co.  for  the  period 
of  80  days  previous  to  the  election;  and  third, 
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that  in  many  other  instances  the  proxies  were 
executed  by  persons  assuming  to  act  as  attor- 
neys for  the  stockholders,  without  the  produc- 
tion of  any  authority  to  perform  such  acts. 
The  fact  that  the  inspectors  were  not  sworn, 
was  admitted;  and  it  was  also  admitted  that 
one  of  the  inspectors  was  an  officer  of  the  Co. , 
but  not  a  Director.  In  relation  to  the  closing 
of  the  polls,  the  surprise  complained  of  was 
*wholly  denied  on  the  part  of  the  in-  [*63« 
spectors,  and  they  were  supported  by  the  affi- 
davits of  other  persons.  As  to  the  illegal  votes, 
it  appeared  that  there  were  such  votes  on  both 
sides,  but  that  deducting  the  whole  of  such 
votes,  the  persons  declared  to  be  elected  had  a 
decided  majority. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  S.  Beardsley,  Atty-Gen.,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  first 
ground  relied  on  in  support  of  this  motion, 
viz.:  that  the  inspectors  were  not  sworn  ac- 
cording to  the  directions  of  the  Statute  1  R. 
S.,  604,  sec.  7,  is  not  in  itself  sufficient  to  de- 
stroy the  election,  as  was  recently  held  in  the 
case  of  the  Mohawk  &  Hudson  R.  R.  Co.  ante, 
135. 

As  to  the  second  objection;  this  Co.  by  its 
charter  is  subject  to  all  the  restrictions  and  lim- 
itations imposed  upon  the  Jefferson  Co.  Mut- 
ual Ins.  Co.  And  that  Corporation  is  subject 
to  the  provisions  of  the  18th  chapter  of  the  1st 
part  of  the  Revised  Statutes  as  far  as  the  same 
are  applicable.  Stat.,  sess.  1836,  p.  315,  sec. 
3,  and  p.  46,  sec.  14;  2  R.  S.,  577,  589,  596,  sec. 
34.  By  the  section  last  quoted  it  is  declared 
that  no  person  shall  be  chosen  or  appointed  an 
inspector  of  an  election  of  directors  in  a  cor- 
poration, of  which  he  shall  be  a  director  or  of- 
ficer. The  Act  incorporating  the  Jefferson  Co. 
Mutual  Ins.  Co.,  by  its  4th  section,  disq\iali- 
fies  as  inspectors  only  the  Directors  of  the  Co. ; 
and  although  by  a  subsequent  section  it  is  de- 
clared that  the  Corporation  shall  be  subject  to 
the  provisions  of  the  18th  chapter  of  the  Re- 
vised Statutes,  it  is  so  only  so  far  forth  as  the 
same  are  applicable,  and  the  Legislature  hav- 
ing in  the  Act  incorporating  the  Ins.  Co.  lim- 
ited the  disqualification  to  Directors  only,  the 
Revised  Statutes  in  this  respect  must  be  deemed 
inapplicable  and,  consequently,  the  second 
ground  of  the  motion  fails. 

The  third  ground  of  the  motion  is,  the  keep- 
ing open  of  the  polls  for  a  number  of  days, and 
then  the  unexpected  'closing  of  them  [*O37 
at  an  earlier  hour  than  had  been  contemplated, 
by  which  it  is  alleged  that  a  number  of  votes 
were  excluded  which  otherwise  would  have 
been  given.  In  respect  to  this  objection,  I  ob- 
serve, that  no  time  is  specified  by  law  within 
which  the  polls  must  be  kept  open;  the  dura- 
tion of  the  time  must,  therefore,  be  left  to  the 
sound  discretion  of  the  inspectors.  Vide  the 
case  of  the  Mohawk  <t  Hudton  R.  R.  Co. ,  ante, 
147.  As  to  the  due  exercise  of  discretion  in 
this  case,  the  affidavits  submitted  on  this  mo- 
tion are  considerably  in  conflict,  but  it  is  im- 
possible for  me  to  say,  giving  due  weight  to  all 
of  them,  that  there  was  an  abuse  of  discretion. 
The  depositions  of  the  inspectors  themselves 
are  very  full  and  explicit,  and  in  respect  to 
their  conduct  moat  seriously  Impeached,  name- 
ly; as  to  the  closing  of  the  polls,  they  are  strong- 
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ly  confirmed  by  the  evidence  of  others;  so 
much  so  that  I  do  not  feel  myself  warranted  in 
subjecting  the  Co.  upon  this  ground  to  the 
trouble  and  expense  of  a  new  election;  and  es- 
pecially so  when  I  see  from  the  paper  submit- 
ted that  if  a  further  continuance  of  the  poll 
had  been  granted,  the  result  probably  would 
not  have  been  varied,  except,  perhaps,  as  to 
one  candidate.  The  duties  of  inspectors  of 
election  under  this  charter,  are  obviously  at- 
tended with  a  good  deal  of  difficulty,  and  it  is 
to  be  regretted  as  well  in  regard  to  the  interests 
of  these  institutions  as  in  respect  to  the  public 
good,  that  the  time  within  which  the  polls  of 
election  for  directors  shall  be  kept  open  had 
not  been  specifically  defined  ;  as  it  is,  great 
abuses  may  be  practiced,  and  the  very  oppor- 
tunity that  exists  will  lead  to  their  occurrence. 

As  to  the  illegal  votes;  it  is  said  that  proxies 
upon  which  votes  were  given  were  not  accom- 
panied by  affidavits  of  the  stockholders,  as  re- 
quired by  section  40  of  2  R.  S.,  597,  and  that 
the  names  of  persons  who  were  permitted  to 
vote  by  proxy  had  not  stood  upon  the  books 
of  the  Corporation  30  days  previous  to  the  elec- 
tion. There  is  some  difficulty  in  the  applica- 
tion of  the  provisions  of  the  18th  chapter  of  the 
Revised  Statutes  to  the  charter  now  under  con- 
sideration, arising  out  of  the  more  general  ref- 
erence to  such  provisions,  referred  to  above 
when  considering  the  second  objection  raised 
638*]  in  this  *case.  The  difficulty,  however, 
is  in  some  measure  removed  by  sec.  51,  p.  598, 
which  declares  that  the  term  "  moneyed  cor- 
poration," as  used  in  the  title  under  which 
the  section  is  found,  shall  be  construed  to  mean 
every  corporation  having  banking  powers, 
etc.,  or  authorized  by  law  to  make  insurances. 
By  sec.  36,  p.  596,  the  stock  voted  upon  must 
have  been  standing  upon  the  books  of  the  Cor- 
poration 30  days  previous  to  the  election,  and 
by  sees.  39  and  40  no  person  is  permitted  to 
vote  upon  a  proxy  unless  he  produce  annexed 
to  his  proxy  an  affidavit  of  the  stockholder  as 
specified  in  the  statute.  Neither  of  these  pro- 
visions seems  to  have  been  regarded  at  the 
election  on  either  side,  nor  have  I  discovered 
in  the  voluminous  papers  submitted  on  this 
motion  any  challenge,  of  a  person  offering  to 
vote,  upon  these  particular  grounds.  It  is  quite 
clear,  generally  speaking,  that  an  illegal  vote, 
not  challenged,  will  not  invalidate  an  election, 
nor  will  even  be  inquired  into.  No  oath  or  af- 
fidavit seems  to  be  required  unless  a  challenge 
is  interposed,  sees.  39-41;  and  this  accords 
with  the  general  usage  at  elections.  I  do  not 
say  but  that  it  is  the  duty  of  the  inspectors 
themselves  to  inquire  into  the  qualifications  of 
persons  offering  to  vote.  This,  however,  is 
usually  done  in  an  informal  manner,  with  a 
view  to  see  that  a  prima  facie  right  to  give  the 
vote  exists. 

The  decisive  answer,  however,  to  the  fourth 
ground  of  objection  urged  against  this  election 
is,  that  if  all  the  exceptionable  votes  given  on 
both  sides  are  rejected,  still,  according  to  the 
best  estimate  that  I  have  been  able  to  make 
from  the  papers  before  me,  the  seven  persons 
declared  to  be  elected  have  a  clear  majority; 
and  this  is  true,  also,  if  we  regard  every  vari- 
ety of  exception  taken  to  the  votes.  In  such  a 
case  it  is  not  our  practice  under  this  statute,  1 
R.  8.,  603,  sec.  5,  which  directs  a  disposition 
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of  the  case  "as  right  and  justice  may  appear," 
to  disturb  the  election.  Vide  analogous  cases, 
7  Cow.,  153,  and  ante,  pp.  35,  135. 

After  the  most  careful  examination  and  con- 
sideration which  I  have  been  able  to  bestow 
upon  this  case,  I  am  of  opinion  the  motion 
must  be  denied. 

Motion  denied. 

Cited  in-8  N.  Y.,  92 ;  27  N.  Y..  70 ;  1  Lans.,  346 ;  3£ 
Barb.,  59 :  65  Barb.,  386 ;  19  How.  Pr..  250 ;  38  How. 
Pr.  269 ;  10  Abb.  Pr.,  325 ;  7  Abb.  N.  8..  307 ;  3  Rob., 
130. 


*TOWNSEND  v.  COWEN.    [*639 

The  defendant  In  a  writ  of  error  for  error  In  fact 
is  not  entitled  to  judgment  as  in  case  of  nonsuit  if 
the  plaintiff  neglect  to  bring  on  to  trial  the  issue 
joined  pursuant  to  notice ;  but  he  ia  entitled  to  the 
costs  or  the  circuit. 

Citations— 2  Saund.,  336.  n.  4 ;  2  Archb.  Pr.,  240, 244; 
2  Tidd,  1122 ;  2  R,  S.,  523,  sec.  81,  82 ;  14  Geo.  II.,  ch. 
17 ;  18  Wend.,  519. 

THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit,  or  that  the  plaintiff  pay  the  de- 
fendant the  costs  of  preparing  for  the  defense 
of  the  suit  at  the  last  December  Circuit  held  in 
and  for  the  County  of  Yates.  The  suit  is  a 
writ  of  error  prosecuted  for  error  in  fact,  was 
noticed  for  trial  by  the  plaintiff,  and  neglected 
to  be  brought  on  to  trial  when  called  on  the 
calendar. 

Mr.  J.  L.  Wendell,  for  defendant. 

Mr.  H.  Welles,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  is  well  set- 
tled that  either  party  may  notice  for  trial  an 
issue  on  error  in  fact.  2  Saund.,  336,  n.  4; 
Dennis  v.  Dennis,  2  Archb.  Pr.,  240,  244  ;  2 
Tidd.,  1122.  There  is  nothing  in  the  sugges- 
tion that  our  Statute  2  R.  S.,  423,  sees.  81.  82, 
has  altered  the  practice  in  this  respect,  for  it 
is  but  a  copy  of  14  Geo.  II.,  ch.  17.  But  un- 
der our  practice,  18  Wend.,  519,  and  n.,  the 
defendant  is  entitled  to  the  costs  of  the  circuit 
and  of  this  motion. 

Ordered  accordingly. 


TUFFS  «.  GIBBONS. 

Practice  and  Pleading — Fraud. 

Matter  of  defense  arising  after  issue  joined  should 
regularly  be  pleaded  at  or  before  the  time  of  the  next 
continuance ;  a  plea  subsequently  put  in  will,  how- 
ever, be  sustained  upon  satisfactory  excuse,  but  if 
it  appear  that  the  defense  rests  in  fraud,  it  will  be 
stricken  out. 

Citations— 9  Johns.,  255 ;  10  Johns.,  161. 

"JITOTION  to  set  aside  a  plea  of  accord  and  sat- 
li-L  isfaction,  pleaded  puis  darrien  continuance 
on  the  hearing  of  the  *cause  before  a  [*64O 
referee.  There  had  been  several  continuances 
between  the  time  that  the  matter  of  the  plea 
arose  and  the  time  of  pleading  it. 

Mr.  A.  Taber,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  J.  Matter  of  de- 
fense which  arises  after  issue  joined  should  be 
pleaded  at  or  before  the  time  of  the  next  con- 
tinuance. But  the  court  may  in  its  discretion 
allow  it  to  be  pleaded,  although  one  or  more 
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continuances  have  intervened.  Morgan  v.  Dyer, 
9  Johns.,  255;  10  Id.,  161.  In  this  case  the  ac- 
cord which  is  pleaded  was  made  between  the 
defendant  and  the  plaintiff's  attorney,  after 
they  both  had  notice  that  the  demand  had  been 
assigned  by  the  plaintiff  to  one  Chapman.  On 
the  paper  submitted  it  is  a  plain  case  of  a 
fraudulent  attempt  to  defeat  the  right  of  the 
assignee.  The  plea  must,  therefore,  be  set  aside 
with  costs. 

Motion  granted. 
Cited  in-4  Abb.  Pr.,  65;  16  Abb.  Pr.,  271. 


MOTT 

0.  :<;•  • 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  RUSH. 

A  common  law  certiorari,  when  served,  should  be 
accompanied  with  a  certified  copy  of  the  order  of  al- 
lowance, or  a  certificate  of  the  clerk  that  the  writ 
was  duly  allowed. 

MOTION  to  set  aside  a  common  law  writ  of 
certiorari,  to  remove  proceedings  had  be- 
fore the  Commissioners  of  Highways  relating 
to  an  encroachment,  on  the  ground  that  the 
writ  did  not  appear  to  have  been  allowed  by 
the  court.  The  papers  in  answer  show  that  the 
writ  was  ordered  by  the  court  on  an  ex  parte 
application,  but  notice  of  that  fact  was  not 
given  to  the  Commissioners. 

Mr.  A.  Taber,  for  the  motion. 

Mr.  S.  Stevens,  contra. 

64 1*]  *By  the  Court,  Bronson,  J.  A  copy 
of  the  order  of  the  court  allowing  the  wnt 
should  have  been  served  with  it ;  or,  at  the 
least,  there  should  have  been  an  indorsement 
on  the  writ  that  it  was  allowed  by  the  court. 
Writs  of  this  description  do  not,  like  many 
others,  issue  as  a  matter  of  course,  and  the  of- 
ficer to  whom  they  are  directed  has  a  right  to 
know  that  they  have  been  regularly  sued  out. 
But  this  objection  may  be  cured  by  an  amend- 
ment, and  on  that  ground, 

Motion  denied. 

Cited  in-10  How.  Pr.,  188. 


LOOMIS  ad». 


Practice — Change  of  Law  Agent  by  Defendant 
after  Commencement  of  Suit — Service  of  Pa- 
pert. 

Where,  after  the  commencement  of  a  suit  and 
service  of  papers  on  the  law  agent  of  the  defendant, 
an  attorney  of  thin  court,  the  latttT.makfS  n  new  ap- 
pointment of  another  person  as  agent  without  ap- 
prising the  agent  first  appointed  of  the  second  ap- 
pointment, and  the  plaintiff  subsequently  serves 
papers  on  the  agent  first  appointed,  such  service  is 
good,  and  binding  upon  the  defendant. 

MOTION  by  defendant  to  set  aside  report  of 
referees,  on  the  ground  that  neither  a  rep- 
lication to  a  plea  of  payment,  nor  a  notice  of 
hearing  had  been  served.  The  defendant,  who 
is  an  attorney,  defends  in  person.  Pending  the 
suit  he  appointed  a  new  law  agent  in  Albany, 
without  notice  to  the  first  agent  that  his  serv- 
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ices  were  no  longer  required.  The  plaintiff's 
attorney  not  being  informed  of  the  change, 
continued  to  serve  papers  on  the  old  agent, 
who  being  also  ignorant  of  the  change,  received 
and  forwarded  papers  as  usual  and,  among 
others,  received  the  replication  and  notice  of 
hearing  in  question.  These  papers,  though  for- 
warded, did  not  reach  the  defendant. 

By  the  Court.  Bronson,  J.  Parties  are  not 
bound  to  search  the  agency  book  every  time 
they  serve  a  paper.  When  these  proce'edings 
were  commenced,  Mr.  Dean  was  the  defend- 
ant's law  agent.and  the  plaintiff's  attorney  was 
regular  in  continuing  to  serve  papers  upon 
him,  so  long  as  he  acted  as  agent.  If  the  de- 
fendant had  advised  Mr.  Dean  *that  he  [*642 
had  appointed  a  new  agent  and  no  longer  de- 
sired his  services,  Mr.  Dean  would  not  have  re- 
ceived the  papers,  and  would  have  told  the 
plaintiff's  attorney  of  the  change.  The  acci- 
dent which  has  happened  is  chargeable  to  the 
defendant's  own  neglect.  But  he  swears  to  mer- 
its, and  must  be  relieved,  on  payment  of  costs. 

Ordered  accordingly. 


SCOTT  ET  AL.  t>.  STANDART. 

Parties — Acts  of  1832  and  1835 — Action  against 
Maker  and  Indorser — Pleading. 

Where,  under  the  Acts  of  1832  and  1835,  authoriz- 
ing all  or  any  of  the  parties  to  a  bill  or  note  to  be 
included  in  one  action,  a  suit  is  commenced  against 
the  maker  or  indorser  of  a  note,  and  only  one  of  the 
defendants  is  brought  into  court,  the  plaintiff  may 
declare  against  him  alone,  the  same  as  if  the  other 
defendant  had  not  been  named  in  the  process. 

Citations— 18  Wend.,  547;  19  Wend.,  125. 

THE  defendant,  Standart,  was  the  maker, 
and  one  David  Griffith  was  the  indorser  of 
a  promissory  note  on  which  the  action  was 
brought.  The  suit  was  commenced  by  capias 
against  both  maker  and  indorser,  under  the  Act 
of  1832,  with  an  ac  etiam  clause  for  the  purpose 
of  holding  them  to  bail,  they  being  non-resi- 
dents of  the  State.  Standart  was  arrested  and 
held  to  bail,  and  Griffith  was  returned  by  the 
sheriff  non  est.  The  plaintiffs  thereupon  de- 
clared on  the  note  against  Standart  alone,  who 
now  moves  to  set  aside  the  declaration. 

Mr.  I.  CaKfrer,  for  defendant. 

Mr.  I.  Williams,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  This  was  not 
the  case  of  a  joint  contract,  and  the  plaintiffs 
could  proceed  only  against  the  party  who  had 
been  brought  into  court.  If  they  could  not  de- 
clare against  him  alone,  they  had  no  alterna- 
tive but  to  abandon  a  suit  which  had  been 
properly  commenced.  We  have  already  gone 
very  far  in  allowing  a  severance,  where  the 
plaintiff  proceeds  under  the  statute  authorizing 
the  holder  to  include  all  the  different  parties  to 
a  note  or  bill  in  one  action.  *  Fuller  v.  [*«4:{ 
Van  Schaick,  18  Wend..  547;  Clark  v.  Ptirktr, 
19  Id.,  125.  I  think  a  severance  of  the  action 
should  be  allowed  in  this  case.  It  forms  a  nec- 
essary exception  to  the  general  rule,  that  in 
bailable  actions  the  declaration  must  follow  the 
process. 

Motion  denied. 
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THE  BANK  OF  GENESEE 
v. 

FIELD  ET  AL. 

Parties— Acts  of  1832  and  1835 — Action  against 
Three  Makers  and  an  Indorser — Pleading  and 
Practice. 

Where,  under  the  Acts  of  1832  and  1835,  authorizing 
all  or  any  of  the  parties  to  a  bill  or  note  to  be  includ- 
ed in  one  action.a  suit  was  commenced  against  three 
makers  of  a  joint  and  several  note,  and  an  indorser 
of  the  same  note,  and  all  the  parties  except  one  of 
the  makers  suffered  defaults  for  not  pleadingr.it  was 
held,  that  the  plaintiffs  might  sever  the  action  and 
take  judgment  against  those  of  the  defendants  who 
had  suffered  defaults. 

Citations— Laws  of  1832,  p.  489,  sees.  1,  4 ;  Laws  of 
1825,  p.  248,  sec.  2. 

MOTION  to  set  aside  judgment  for  irregu- 
larity and  on  the  ground  of  merits.  The 
plaintiffs  were  the  holders  of  a  joint  and  sev- 
eral promissory  note,  made  by  Collins,  Cogs- 
well and  Field,  and  indorsed  by  Davis.  The 
makers  and  the  indorser  were  sued  in  one  ac- 
tion under  the  Statutes  of  1832  and  1835.  Col- 
lins, one  of  the  makers,  pleaded;  the  two  other 
makers,  and  Davis,  the  indorser,  severally  suf- 
fered default.  The  plaintiffs  thereupon  severed 
the  action,  and  perfected  judgment  against  the 
three  defendants  who  had  suffered  defaults, 
which  Field  now  moved  to  set  aside. 

Mr.  D.  Burwell,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  Where  all  the 
parties  to  a  note  or  bill  are  joined  in  one  action, 
the  plaintiff,  on  a  default  by  one  party,  as  the 
maker,  drawer,  indorser  or  acceptor,  may  sever 
the  action,  and  proceed  to  judgment  against 
the  party  who  suffers  a  default,  in  the  same 
manner  as  though  he  had  been  sued  alone. 
Laws,  1832,  p.  489,  sees.  1,  4  ;  Laws,  1835,  p. 
248,  sec.  2.  But  the.  action  cannot  be  severed 
in  relation  to  joint  contractors.  If  there  be  two 
644*]  or  more  joint  makers,  Endorsers,  etc., 
the  plaintiff  cannot  take  judgment  against  one, 
until  he  is  entitled  to  judgment  against  all. 

"The  undertaking  of  the  makers  in  this  case 
was  several  as  well  as  joint.  In  general,  when  a 
plaintiff  suea  upon  such  a  contract  and  includes 
all  of  the  parties,  he  has  made  his  election  as  to 
the  form  of  the  remedy,  and  the  contract,  for 
all  the  purposes  of  the  action,  is  thenceforward 
regarded  as  joint  only,  and  the  plaintiff  must 
succeed  against  all  ot  the  defendants  or  none. 
But  the  statutes  relating  to  actions  on  notes  and 
bills,  which  have  introduced  many  anomalies 
in  pleadings  and  practice,  authorize  an  excep- 
tion in  this  case  to  the  general  rule.  The  plaint- 
iff by  suing  all  the  parties,  does  not  affirm  that 
they  are  all  joint  contractors  ;  but  only  that, 
whether  joint  or  several,  he  is  entitled  to  one 
action  against  all  ;  and  then,  when  he  after- 
wards wishes  to  sever  the  action,  the  statute 
relieves  him  from  the  consequence  of  the  elec- 
tion which  was  made  at  the  outset. 

At  the  common  law,  the  plaintiffs  must  have 
sued  all  of  these  makers  jointly,  or  each  one 
separately.  But  under  these  statutes, the  plaint- 
iffs might  have  sued  one,  two  or  the  whole,  at 
their  election.  They  sued  all  ;  and  then  on  a 
default  by  two,  proceeded  to  judgment  against 
those  two  in  the  same  manner  as  though  the 
third  had  not  been  originally  joined  in  the  ac- 
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tion.  This  was  not  irregular.   But  the  defend- 
ant, Field,  who  swears  to  merits  and  excuses 
his  default,  must  be  relieved  on  terms. 
Ordered  accordingly. 

Overruled— 4  Hill,  37;  44  How.  Pr.,  348. 
Cited  in-3  Hill,  477;  41  Mich.,  128. 


DAY  ET  AL.  V.  RICE  ET  AL. 

Statute  Staying  Execution  after  Death  of  Party 
againstWhom  It  is  Rendered — Construction. 

The  statute  staying  an  execution  on  a  judgment, 
for  one  year  after  the  death  of  the  party  against 
whom  it  is  rendered,  does  not  prohibit  an  execution 
for  that  period,  where  the  judgment  is  against  the 
deceased  defendant  together  with  others,  and  satis- 
faction is  sought  out  of  the  property  of  the  other 
defendants. 

Citations— 9  Wend..  452;  10  Wend.,  206. 

MOTION  to  set  aside  a  fi.  fa.  for  irregulari- 
ty. The  judgment  was  recovered  Nov. 
5,  1838.  *Nov.  9,  &fi.fa.  was  issued  [*645 
to  the  sheriff  of  Seneca  Co.,  where  Henry  Wool- 
sey,  one  of  the  defendants,  lived.  On  the  20th 
of  that  month  Woolsey  died,  and  in  December 
following  the  plaintiffs,  for  the  purpose  of 
reaching  the  property  of  Rice,  and  another  de- 
fendant, who  lived  in  Yates,  issued  &ji.fa.  to 
that  county,  tested  Oct.  27,  and  returnable  at 
the  next  January  Term. 

Mr.  P.  Cagger,  for  the  surviving  defend- 
ants, moved  to  set  aside  the  last  fi.  fa. ,  on  the 
Ground  that  it  was  irregularly  issued  after  the 
eath  of  Woolsey,  and  cited  2  R.  8.,  368,  sec. 
27. 

.'/;•.  S.  M.  Woodruff,  contra. 

By  the  Court,  Bronson,  J.  The  second  exe- 
cution was  regularly  tested  of  a  time  when  all 
the  defendants  were  alive  ;  and  the  plaintiffs 
did  not  seek  to  reach  the  property  of  Woolsey, 
but  of  the  surviving  defendants.  There  can 
be  no  doubt  that  this  proceeding  was  regular 
at  the  common  law  ;  and  I  think  the  statute 
only  applies  to  the  case  of  a  sole  defendant, 
who  dies  after  judgment.and  before  execution, 
or  where  the  plaintiff  attempts  to  take  the  prop- 
erty of  a  deceased  defendant.  See  Nichols  v. 
Chapman,  9  Wend.,  452;  Stymets  v.  Brooks,  10 
Wend.,  206. 

Motion  denied. 

Cited  in— 45  N.  Y.,  373;  2  Redf .,  94;  83  Ind.,  105. 


THE  PEOPLE,  ex  rel.  BENJAMIK, 
CORTLAND  C.  P. 

Certiorari/Tvwi  Justice's  Judgment —  Costs —  Tax- 
ation of. 

On  the  affirmance  or  reversal  of  a  justice's  judg- 
ment, removed  into  a  Court  of  C.  P.  by  certiorari, 
the  costs  of  the  prevailing  party  can  be  taxed  only 
by  the  first  judge  of  the  county,  or  other  county 
judge  of  the  degree  of  counsel  in  this  court. 

Citations-2  R.  S.,  257,  sec.  184;  282.  sees.  35,  37;  615, 
sec.  13. 

MOTION  for  a  peremptory  mandamus,  on 
the  return  to  an  alternative  writ.     A  jus- 
tice's judgment  was  removed  into*the  [*646 
C.  P.  by  certiorari  and  reversed.     The  relator, 

WEND.  19. 


GEORGE  v.  ORCUTT.      WESTON  v.  WORDEN. 
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-who  was  the  plaintiff  in  error,  in  perfecting 
the  judgment  of  reversal, had  the  record  signed 
by  William  Bartlett,  a  judge  of  the  C.  P.,  but 
who  was  neither  the  first  judge,  nor  of  the  de 
gree  of  counselor  in  the  Supreme  Court.  On 
the  motion  of  John  Hutchinson.the  defendant 
in  error,  the  C.  P.  set  aside  the  judgment  rec 
ord  and  subsequent  proceedings.on  the  ground 
that  Judge  Bartlett  had  no  authority  to  tax  the 
costs  or  sign  the  record.  The  relator  insists 
that  the  C.  P.  erred. 

Mr.  J.  Holmes,  for  relator. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  /.  I  think  the  C. 
P.  decided  correctly.  None  but  the  first  judge, 
or  some  other  judge  of  the  county,  being  of 
the  degree  of  counselor  of  the  Supreme  Court, 
can  tax  costs  or  sign  a  record,  except  in  those 
cases  where  the  total  amount  of  the  costs  to  be 
taxed,  exclusive  of  disbursements,  is  limited 
by  law.  2  R.  S.,  282,  sees.  35,  37.  Just  such 
a  limitation  as  this,  and  the  one  which  I  think 
the  Legislature  had  in  view,  will  be  found  in 
another  statute, which  provides  for  four  classes 
of  cases,  in  which  the  plaintiff's  costs,  exclu- 
sive of  disbursements,  shall  be  taxed  at  certain 
specified  sums,  and  no  more.  2  R.  S.,  615,  sec. 
13.  The  limitation  of  costs  on  certiorari  in  the 
€.  P.  is  of  a  different  character.  2  R.  S.,  257, 
sec.  184.  It  is  a  limitation  of  the  whole  amount 
of  costs,  including  disbursements.  There  is  a 
further  difference  between  the  two  provisions. 
In  the  first,  the  costs,  exclusive  of  disburse- 
ments, are  to  be  taxed  at  certain  specified  sums 
— neither  more  nor  less;  but  in  the  last, although 
the  costs  cannot  exceed,  they  may  be  less  than 
the  specified  sum.  The  one  case  does  not  call 
for  the  exercise  of  any  discretion  on  the  part 
of  the  taxing  officer;  the  other  does. 

This  is  a  case  in  which  a  strict  construction 
•of  the  statute  will  most  fully  carry  into  effect 
O47*l  the  intention  of  the  Legislature.  *It 
will  give  the  taxation  of  costs,  in  all  cases 
where  it  is  not  a  mere  form,  to  those  officers 
who  are  deemed  by  law  best  qualified  to  dis- 
charge that  duty. 

Motion  denied. 


GEORGE  &  GEORGE 
ORCUTT  &  ORCUTT. 

A  eertiorari  to  remove  a  cause  from  a  Court  of  C. 
P.  into  this  i-'  >ii rt , must  be  flled  6  days  in-run-  the  first 
term  at  which  tho  issue  joined  in  the  same  might  be 
tried.  If  the  cause  was  not  removed. 

Cltation-2  R.  8.,  888.  sees.  7,  8. 

MOTION  to  quash  a  eertiorari  removing  this 
cause  from  the  Oaondaga  C.  P.  into  this 
•court.  After  issue  joined,  the  cause  was  no- 
ticed for  trial  in  the  court  below,  and  the  trial 
was  put  off  by  the  defendants  on  payment  of 
costs.  The  cause  was  again  noticed  for  trial 
for  a  subsequent  term,  and  the  plaintiffs  made 
preparations  for  the  trial, when  the  defendants 
sued  out  a  eertiorari  to  remove  the  cause  into 
this  court,  but  did  not  pay  the  plaintiffs'  cost* 
for  the  second  notice  or  trial.  The  plaintiffs 
now  move  to  quash  the  writ. 

Mr.  A.  Taber.  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendants. 
WKXD.  19.  N.  Y.  R,  18. 


By  the  Court,  Bronson,  J.  A  writ  of  eerti- 
orari to  remove  an  action  into  this  court  from 
the  C.  P.,  must  not  only  be  filed  with  the  clerk 
of  the  C.  P.  before  any  juror  has  been  sworn, 
2  R.  S.,  3^9,  sec.  7;  Day  v.  Gallup,  18  Wend., 
513  ;  but  it  must  be  filed  at  least  8  days  before 
the  first  day  of  the  term  at  which  the  issue 
might  be  tried, according  to  the  practice  of  the 
court.  If  not  filed  within  that  time,  the  writ 
will  only  be  effectual  to  remove  the  cause,  on 
paying  the  plaintiffs'  costs, in  noticing  for  trial. 
Sec.  8.  We  shall.  I  think,  most  fully  carry 
into  effect  the  policy  of  the  law,  by  holding 
that  the  writ  must  be  filed  *8  days  be  [*648 
fore  the  first  term  at  which  the  issue  could  be 
tried,  or  else  that  the  defendant  must  pay  costs. 
But  as  this  is  a  new  question,  the  motion  to 
quash  the  certiorari  will  be  denied, on  payment 
by  the  defendants,  of  the  costs  of  the  motion, 
and  of  preparing  for  trial  in  the  C.  P.  on  the 
last  notice.  The  plaintiffs  may  change  the 
venue  to  any  county  adjoining  Onondaga. 

Ordered  accordingly. 

Cited  in— 1  Denio,  271 :  1  How.  Pr.,  122. 


WESTON  v.  WORDEN. 

Slander — Charge  of  Malpractice  against  Physi- 
cian— Amendment  of  Declaration — Costs. 

Where  a  plaintiff  declared  in  slander  for  words 
charging  him  with  malpractice  as  a  physician,  he 
was  permitted,  after  the  cause  was  twice  noticed  for 
trial,  to  amend  by  adding:  words  of  the  same  charac- 
ter, on  payment  of  the  costs  of  a  new  plea  or  notice 
of  justification,  should  the  same  become  necessary, 
and  also  on  payment  of  the  costs  of  the  motion;  but 
he  was  not  allowed  to  amend  by  adding:  words 
chawing-  him  with  being  a  quack  or  practicing 
without  a  diploma,  as  there  was  a  probability  that 
the  latter  words  were  barred  by  the  Statute  of  Lim- 
itations. 

Citations-12  Wend..  228;  9  Wend.,  430. 

MOTION  by  plaintiff  for  leave  to  amend  dec- 
laration after  the  cause  had  been  twice 
noticed  for  trial.  The  action  is  slander  for 
charging  plaintiff  with  malpractice  as  a  physi- 
cian. The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  special  matter  in  justifica 
tion.  The  plaintiff  asks  leave  to  insert  other 
words,  imputing  malpractice,  and  also  charg- 
ing the  plaintiff  with  being  a  quack,  or  prac- 
ticing as  a  physician  without  a  diploma. 

Mr.  J.  Rhoades,  for  the  motion. 

Mr.  J.  L.  Wendell,  contra. 

By  the  Court,  Bronson,  ./.  So  far  as  relates 
to  other  words  of  the  same  character,  or  im- 
puting the  same  offense  with  those  already  con- 
tained in  the  declaration,  the  plaintiff  may 
amend  on  payment  of  the  costs  of  opposing  this 
motion,  *aml  the  costs  of  the  plea  and  [*O49 
notioe.if  the  defendant  chooses  to  answer  anew. 
12  Wend..  228  ;  9  Id.,  430.  The  cause  of  ac- 
tion is  the  same,  and  the  only  effect  of  the 
amendment  may  be  to  relieve  the  plaintiff 
against  the  consequences  of  a  variance. 

But  we  riimn>t  allow  him  to  amend  by  insert 
ing  a  new  cause  of  action,  where,  as  in  this 
case,  the  Statute  of  Limitations  has  probably 
run.  The  amendment  must  not,  therefore,  ex- 
tend to  such  words  as  charge  the  plaintiff  with 
being  a  quack, or  practicing  without  a  diploma. 

Ordered  accordingly. 

Cited  In    27  Hun,  012;  1  Rank  Keg.,  137. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


1839- 


ROBERTSON  «.  LAIN. 


Practice— Proceeding*  at  Law  against  Habitual 
Drunkard  or  One  Otherwise  Incompetent  to 
Manage  Ilia  Affairs — Appointment  of  Guard- 
ian or  Committee. 

It  is  no  ground  for  setting  aside  proceedings  at  law 
that  the  defendant  at  the  commencement  of  the  suit 
was  an  habitual  drunkard  or  otherwise  incompetent 
to  manage  his  affairs,  or  has  become  so  since.  It 
seems,  however,  that  the  plaintiff  cannot  safely  pro- 
ceed to  Judgment  without  the  appointment  of  a 
guardian  or  attorney  for  the  defendant. 

It  seems,  also,  that  there  is  no  use  in  prosecuting 
such  suit  after  an  inquisition  found  and  the  appoint- 
ment of  a  committee,  as  the  plaintiff  cannot  touch 
the  person  or  property  of  the  defendant  and  will 
have  to  apply  to  chancery  for  payment  of  his  debt, 
and  may  not  be  allowed  for  the  costs  incurred  at  law. 
Besides,  he  incurs  the  peril  of  answering  for  a  con- 
tempt of  the  Court  of  Chancery  by  prosecuting  the 
suit  after  notice  of  the  proceedings  in  that  court. 

Citations-2  R.  S.,  52,  sec.  1 ;  2  T.  R.,  390 ;  4  T.  R., 
121 ;  13  Ves.,  590 ;  4  Co.,  124 ;  18  Johns..  1S4. 

THIS  suit  was  commenced  by  the  service  of 
a  declaration  on  the  defendant.  Jan.  1, 
last,  the  plaintiff  declared  on  two  promissory 
notes  made  by  the  defendant  in  July,  1838.  On 
a  commission  out  of  chancery  it  was  found  by 
inquisition  Sep.  14,  last,  that  the  defendant  was 
incapable  of  conducting  his  own  affairs  in  con- 
sequence of  habitual  drunkenness,  and  that  he 
had  been  so  incapable  since  June  1,  last.  Dec. 
19,  last, a  committee  was  appointed  to  take  the 
care  and  custody  of  the  drunkard  and  his  es- 
tate. On  behalf  of  the  defendant  and  his  com- 
€J5O*]  mittee,  a  motion  is  now  made  to  *set 
aside  the  declaration  and  all  subsequent  pro- 
ceedings, on  the  ground  that  the  plaintiff  was 
irregular  in  proceeding  at  law. 

Mr.  J.  Rhoades,  for  the  motion. 

Mr.  J.  L.  Wendell,  contra. 

By  the  Court,  Bronson,  J.  The  care  and 
custody  of  persons  incapable  of  conducting 
their  own  affairs  in  consequence  of  habitual 
drunkenness,  as  well  as  of  idiots,  lunatics  and 
persons  of  unsound  mind,  belong  to  the  Chan- 
cellor.  2  R.  S.,  52,  sec.  1.  If  the  plaintiff  recov- 
ers in  this  action,  he  will  not  be  allowed  to 
touch  either  the  person  or  the  estate  of  the  de- 
fendant, but  will  be  obliged  to  apply  to  the  com- 
mittee or  the  Court  of  Chancery  for  the  pay- 
ment of  his  debt.  It  is  probable  that  he  will  then 
be  required  to  establish  the  justice  of  his  de- 
mand without  any  reference  to  the  liquidation 
in  this  court,  and  without  any  allowance  for  the 
costs  of  this  suit.  The  present  proceeding  is  use- 
less, to  say  the  least;  and  now  that  the  plaintiff 
has  learned  the  appointment  of  a  committee,  he 
cannot  continue  the  prosecution  of  the  action 
without  the  peril  of  answering  for  a  contempt 
of  the  Court  of  Chancery.  Matter  of  Heller,  3 
Paige,  199  ;  Matter  of  Hopper,  5  Id.,  489. 

But  I  must  leave  the  Court  of  Chancery  to 
enforce  its  own  jurisdiction.  It  is  no  ground 
for  setting  aside  proceedings  at  law,  that  the 
defendant  was  a  lunatic  or  otherwise  incompe- 
tent to  manage  his  own  affairs  at  the  time  the 
action  was  brought,  or  that  he  has  become  so 
since.  Kemoi  v.  Norman,  2  T.  R.,  390  ;  Null 
v.  Verney,  4  Id.,  121  ;  Anon.,  13  Ves.,  590.  But 
the  plaintiff  will  do  well  to  consider  whether  he 
can  safely  proceed  to  judgment,  until  a  guard- 
ian or  attorney  has  been  appointed  for  the  de- 
738 


fendant.     Beverly's  case,  4  Co.,  124  ;  Faulkner 
v.  McClure,  18  Johns.,  134. 
Motion  denied. 

Cited  in— 4  Denio,  262 ;  2  Barb..  154  ;  13  Barb.,  428  ; 
5  How.  Pr..  110;  8  How.  Pr.,  430;  19  How.  Pr.,  142; 
11  Abb.  Pr.,  254 ;  9  Bos.,  671 ;  39  N.  J.  L.,  211. 


*!N  THE  MATTER  OF  PEARL  STREET,  [*65 1 
IN  THE  CITY  OF  NEW  YORK. 

Widening,  etc. ,  of  Streets — Report  of  Commission- 
ers of  Estimate  and  Assessment,  will  Generally 
be  Confirmed — Exceptions —  Weight  of  Evidence 
— Practice — Evidence — Admissibility  of  Opin- 
ions of  Witnesses  as  to  Value  of  Property. 

The  report  of  Commissioners  of  Estimate  and  As- 
sessment, relative  to  the  widening,  etc.,  of  streets,, 
will,  in  general,  be  confirmed,  unless  the  Commis- 
sioners nave  violated  some  positive  rule  of  law,  or 
the  legal  interest  of  the  owner, tenant  or  other  party 
interested  in  the  premises,ha8  been  misapprehended. 

Under  peculiar  circumstances  a  report  will  be  sent 
back  for  reconsideration  as  against  the  weight  of 
evidence;  but  to  induce  such  a  course  the  facts  must 
be  of  a  decisive  character,  and  border  strongly  on 
the  conclusive ;  a  mere  prima  facie  case  against  the 
report  derived  from  proofs  exhibited  by  the  object- 
ors, will  not  be  sufficient  for  that  purpose. 

In  determining  whether  a  report  shall  be  sent  back 
for  reconsideration  upon  the  questions  of  assess-- 
ment  of  damage  and  appraisal  of  benefit,  the  court 
adopt  the  rule  which  governs  in  reviewing  the  ver- 
dict of  a  jury  or  a  report  of  referees  upon  a  question 
of  fact ;  that  is,  unless  there  is  a  plain  and  decided 
preponderance  of  evidence  againt  the  judgment  of 
the  Commissioners,  the  court  will  not  interfere. 

The  opinions  of  witnesses  as  to  the  value  of  prop- 
erty, taken  for  public  improvement,  are  admissible 
in  evidenceibut  such  testimony  is  of  the  lightest  kind 
and  is  received  and  acted  upon  with  great  caution. 

It  is  not  necessary,  in  a  report,  to  specify,  in  sep- 
arate columns,  the  amount  of  benefit  and  damage, 
estimated  and  assessed  to  the  same  individual ;  it  is. 
enough  to  state  the  benefit  over  and  above  the  dam- 
age. 

Citations— 2  R.  L.,  1813,  p.  409,  sec.  178 ;  410, 1818,  p, 
196,  sec.  2;  413, 178 ;  14  Serg.  &  R.,  137,  141, 142 ;  2  N. 
H.,  349,  364-366. 

MR.  R.  Emmet,  the  counsel  for  the  Cor- 
poration of  the  City  of  N.  Y.,  presented 
a  report  of  the  Commissioners  of  Estimate  and 
Assessment  and  moved  for  confirmation.  Mr. 
C.  F.  Grim,  counsel  for  the  trustees  of  the 
estate  of  Christian  Baehr, deceased, objected  to 
the  confirmation  of  the  report  upon  the  grounds : 
first,  that  the  report  was  incorrect  and  ought 
not  to  be  received, inasmuch  as  it  did  not  spec- 
ify, in  separate  columns  or  otherwise,  the 
amounts  of  benefit  or  damage,  but  only  stated 
the  benefit  at  a  given  sum  over  and  above  the 
damage  ;  second,  that  the  amount  of  damage 
allowed  to  his  clients  was  grossly  inadequate. 
In  support  of  the  second  objection  several  affi- 
davits were  produced.  Besides  the  trustees  of 
the  estate  of  Baehr,  there  were  numerous  other 
objectors  to  the  confirmation  of  the  report. 

*Mr.  Justice  Co  wen,  who  held  the  [*652 
special  term,  overruled  the  first  objection, and 
in  reference  to  the  second  and  similar  objec- 
tions by  other  parties,  delivered  the  following 
opinion: 

I  do  not  deny  that  cases  may  arise  in  which 
a  reconsideration  of  the  report  should  be  award- 
ed, upon  the  mere  weight  of  evidence;  but  to  in- 
duce to  such  a  course,  the  facts  should  be  of  a. 
very  decisive  character.and  border  strongly  on 
the  conclusive.  I  am  not  prepared  to  say  that, 
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in  reviewing  the  decision  of  these  Commission- 
ers, even  a  prima  facie  case  against  their  award, 
derived  from  proofs  independent  of  their  opin- 
ion, should  be  listened  to  as  a  valid  objection. 
It  must,  in  general,  be  enough  to  sustain  their 
estimates  and  assessments.that  no  positive  rule 
of  law  has  been  violated.  If  we  do  not  find 
that  the  legal  interest  of  the  tenant,  owner, etc., 
has  been  misapprehended,  their  decision  then 
stands  as  a  matter  of  opinion  on  the  value  of 
an  article  in  the  market.  So  many  considera- 
tions of  time,  locality  and  other  circumstances 
enter  into  the  estimate,  that  the  only  means  of 
finally  settling  the  question  is  an  appraisal. 
That  is  committed  by  the  statute  to  commis- 
sioners appointed  by  this  court  and  carefully 
selected.  2  R.  L.  of  1813,  409,  sec.  178.  They 
have  power,  and  it  is  made  their  duty,  to  view 
the  premises  if  necessary,  examine  experts  to 
whom  they  may  administer  an  oath, and  explore 
all  the  best  sources  of  information.  Id.,  410  ; 
Stat.,  sess.  1818,  p.  196,  sec  2.  With  these 
means  they  generally  combine  a  considerable 
degree  of  previous  local  knowledge.  Great  dif- 
ferences of  opinion  may  and  frequently  do  exist 
among  witnesses.  It  is  hardly  ever  safe  to  dis- 
turb the  decision  of  such  a  question,  or  any 
other  question  of  fact, made  by  the  tribunal  to 
whom  it  is  primarily  committed.  Whether  it 
come  from  a  jury,  a  master,  referees  or  com- 
missioners, we  must  be  governed  by  the  same 
principle.  The  very  circumstance  that  it  is  open 
to  difference  of  opinion  should  lead  us  to  con- 
clude that  the  first  decision  can  rarely  be  bet- 
tered by  a  reversal  founded  on  the  partial  and 
refracted  lieht  of  an  appellate  tribunal. 
653*]  *fn  the  case  of  the  estate  of  Chris- 
tian Baehr,  deceased,  we  have  a  narrow  strip 
of  about  40  square  feet,  taken  from  a  lot  now 
in  charge  of  trustees.  I  say  lot;  the  whole  is 
only  255  square  feet;  about  a  tenth  of  a  lot  25 
feet  by  100.  It  is,  however,  situated  on  the 
corner  of  Pearl  and  Wall  Sts.  This  small  frag- 
ment was  admitted  on  the  argument  to  be  the 
most  valuable  land  in  the  City  of  N.  Y.  It  is 
taken  for  the  widening  of  Pearl  St.  The  whole 
lot  which  the  deceased  originally  owned  was 
1,120  square  feet,  and  all  except  the  present 
small  area  was  taken  by  the  widening  of  Wall 
St. ;  the  report  of  the  Commissioners  m  respect 
to  which  was  confirmed  a  few  months  since. 
For  that  the  estate  was  allowed  $72.000.  For 
the  present  strip  the  Commissioners  allowed  at 
a  less  rate,  and  indeed  an  allowance  at  the 
Wall  St.  rate  would  very  greatly  exceed  the 

S  resent  valuation.  Tin-  -t  rip  is  all  front  land. 
in-li  is  the  aspect  which  the  case  wears  on  the 
presentation  of  the  trustees  claiming  compen- 
sation, and  it  is  well  sustained  by  three  affida- 
vits of  value,  one  of  which  in  by  Mr.  Mills,  an 
auctioneer  residing  on  the  opposite  corner,  and 
who  was  the  former  tenant  of  tbe  promises  in 
question.  One  of  the  affidavits  would  make  a 
full  lot.  at  the  rate  which  it  affixes  to  the  40 
feet,  worth  more  than  half  a  million,  and  an- 
other nearly  as  much.  We  ought  not,  how- 
ever, to  test  these  estimate*  by  extending  them 
to  an  entire  lot,  the  value  of  which  would 
plainly  diminish  as  we  go  to  the  rear.  A  greater 
value'seem*  to  arise  from  this  corner  being  sit- 
uated in  front  of  other  land,  the  owners  of 
which  would  give  almost  any  price  for  the  sake 
of  connecting  themselves  with  the  street.  This, 
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among  other  marketable  advantages,  the  trust- 
ees are  undoubtedly  entitled  to  urge  as  an  item 
in  the  estimate.  The  circumstance  of  its  pro- 
jecting beyond  an  opposite  corner  of  Pearl  St. . 
thus  forming  a  conspicuous  point  known  as 
The  Light  House,  now  to  be  cut  off  and  re- 
duced to  the  general  line  of  the  street,  may 
also  be  added.  The  counsel  for  the  trustees 
consented  to  apply  the  rate  of  valuation  on  the 
Wall  St.  side  as  one  acquiesced  in  by  both  par- 
ties, and  it  is  not  pretended  that  the  40  feet  is 
worth  less  than  a  corresponding  strip  on  Wall 
St. 

*If  the  objection  stood  alone  on  affl-  [*654 
davits  of  opinion,  I  can  by  no  means  say  that 
I  ought  to  hesitate  in  adopting  the  report.  The 
attention  of  the  Commissioners  must  have  been 
particularly  drawn  to  the  40  feet.  They  have 
made  a  large  allowance,  if  we  look  to  the  ab- 
stract amount;  and  it  is  said  by  the  counsel  for 
the  Corporation,  that  after  full  inquiry  and 
much  reflection,  they  felt  that  they  could  not 
in  conscience  allow  more.  I  have  no  doubt 
that  is  true;  I  agree  also  that  if  this  were  a  case 
of  naked  opinion  of  value,  however  honest  and 
cautious,  we  should  have  but  slight  evidence 
compared  with  the  unanimous  and  deliberate 
estimate  of  impartial  Commissioners.  They 
turn  their  eyes  on  all  sides,  and  their  attention 
is  aroused  to  many  things  which  would  escape 
the  utmost  exertion  of  exparte  vigilance.  Look- 
ing at  the  numerous  valuations  in  the  course 
of  this  business,  the  number  which  have  been 
questioned,  the  corrections  made  under  sharp 
collision  between  parties,  whatever  qualifica- 
tions these  appraisers  may  have  brought  into 
the  Commission,  they  must  have  become  mas- 
ters of  the  market  in  the  progress  of  their  orig- 
inal report.  After  it  was  filed  and  advertised, 
they  acted  with  more  singleness  on  points  of 
value  made  by  individual  objectors.  On  the 
other  hand,  opinions  of  value.even  those  which 
are  are  tenus  and  open  to  cross-examination 
before  a  jury,  are  barely  admissible.  To  receive 
them  at  all,  is  a  departure  from  a  general  rule 
of  evidence;  and  judges  who  preside  at  Nisi 
Print  sometimes  have  reason  to  regret  that 
they  should  in  practice  form  an  exception.  The 
practice  is  inveterate,  however,  and  is  sanc- 
tioned by  some  of  our  books  and  adjudications. 
Swift.  Ev.,  Ill;  Kellogg  v.  Kramer,  14  Serg. 
&  R..  187,  141,  142.  Some  entirely  exclude 
it.  In  Rochester  v.  C flatter.  8N.  H.,  849,  864- 
366,  the  court  refused  to  receive  opinions  as  to 
the  value  of  land,  even  from  those  skilled  in 
the  market.  They  said  the  land  must  be  de- 
scribed, and  the  jury  must  then  judge  from 
facts.  Kellogg  v.  Kramer  was  directly  the  con- 
trary; but  the  whole  history  of  this  kind  of 
evidence  shows  it  is  separated  from  incompe- 
tencv  by  a  very  thin  partition.  At  any  rate, 
receiving  such  opinions  indiscriminately  is  but 
a  waste  of  *time.  It  always  seemed  to  f*65ft 
me  that  the  question,  "What  Is  your  opinion?" 
ought  never  to  be  put  until  it  Is  first  ascer- 
tained from  the  witness  that  he  is  a  dealer,  or 
well  acquainted  will)  the  trade  in  the  article 
which  he  {H  called  to  appraise.  He  may  then 
come  within  the  spirit  of  the  exception  which 
receives  scientific  opinions  or  the  opinions  of 
experts.  Mr.  Mills  probably  comes  the  nearest 
to  that  exception  among  the  three  witnesses 
who  have  made  affidavits  in  this  case.  He  was 
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admitted  on  the  argument  to  be  an  auctioneer 
of  extensive  business  in  the  city,  though  he 
gives  no  such  account  of  himself.  He  resides 
in  the  neighborhood;  be  formerly  occupied 
this  corner;  and  offers  in  his  affidavit  three 
times  the  amount  of  the  appraisal.  He  thinks 
it  worth  more  than  any  other  front.  It  is,  in 
his  opinion,  not  only  equal  but  superior  to  the 
laud  taken  a  few  months  ago  on  Wall  St. 
Then  add  the  appraisal  of  that  property,  not 
re»  inter  alios,  but  res  inter  eosdem  acta,  uncon- 
tested,  and  so  deriving  additional  force  as  a 
kind  of  conventional  standard  between  the 
very  parties  now  litigating,  and  I  confess  that 
I  felt  on  the  argument,  and  still  feel,  after  more 
mature  reflection,  that  the  objection  in  behalf 
of  this  estate  comes  with  a  support  which  calls 
for  further  consideration.  In  saying  that,  I 
must  be  considered  to  speak  mainly  from  two 
undisputed  facts,  viz. :  the  equal  (not  to  say  su- 
perior) value  of  this  front  to  the  land  formerly 
taken  on  Wall  St.,  and  its  admitted  value.  In 
this  light,  the  value  of  the  40  feet  is  little  short 
of  remjudicatam.  To  that  I  certainly  add  the 
affidavits,  and  consider  the  total  absence  of 
counter  affidavits  as  another,  though  a  very 
slight  circumstance.  I  know  the  force  of  the 
argument  from  Wall  St.  is  sought  to  be  baffled 
by  saying  that  the  valuation  there  was  a  mon- 
ster of  extravagance,  and  that  the  trustees  of 
the  Baehr  estate  chuckled  at  the  inadvertence 
of  the  Commissioners  and  Corporation  in  suf- 
fering it  to  pass.  But  how  do  I  know  that? 
Again;  I  was  gravely  appealed  to  on  the  argu- 
ment to  say  that  the  demand  of  the  trustees  is 
inflated  on  its  face;  and  I  am,  it  seems,  intui- 
tively to  pronounce  that  it  is  shockingly  out 
of  proportion  to  all  ideas  of  valuation.  I  am 
free  to  say,  that  it  exceeds  anything  which  I 
656*]  should  have  thought  of  as  a  *mere 
price  of  land  for  any  part  of  the  habitable 
globe.  I  have  seen  and  heard  enough,  how- 
ever, to  learn  that  high  and  low  in  such  mat- 
ters, are  terms  of  very  complicated  relation; 
and  above  all,  I  know  too  much  of  my  own 
capacity  on  this  head  to  trust  myself  as  an  ex 
pert.  I  have  not  even  been  in  the  city,  except 
at  long  intervals;  and  about  all  I  have  learned 
of  the  market  when  my  visits  were  most  fre- 
quent, did  not  extend  beyond  the  price  of 
books  at  a  few  of  the  stores.  I  can  only  add 
as  a  further  answer,  that  I  have  heard  too 
much  from  N.  Y.  and  elsewhere  of  late,  to  be 
shocked  by  the  apparent  extravagance  of  land 
prices.  For  the  reasons  assigned,  though,  I 
confess,  not  without  some  hesitation,  I  must 
send  back  the  report  for  reconsideration  in  re- 
spect to  the  40  feet  of  the  Baehr  estate.  I 
know  that  my  inquiries  after  prices  could  not 
be  so  successful  as  those  of  the  Commissioners, 
even  were  I  on  the  spot.  But  the  combined 
force  of  the  Wall  St.  appraisal,  with  the  coin- 
ciding estimates  of  others,  one  of  whom  I 
should  think  occupies  the  vantage  ground  over 
all  of  us,  has  led  me  to  think  the  Commission- 
ers may  have  erred.  On  the  proofs,  I  should 
have  taken  the  Wall  St.  estimate  as  the  stand- 
ard. I  do  not  say  that  the  force  of  the  cir- 
cumstances upon  which  I  rely  may  not  be 
overcome.  I  certainly  view  them  all  as  of  a 
persuasive,  not  a  conclusive  character,  and 
anything  which  I  say  here  on  inferences  from 
the  force  of  the  present  evidence  is  not  finally 
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to  bind  the  Commissioners  upon  further  in- 
vestigation. 

The  sending  back  of  the  report  on  the  ground 
taken,  is  in  the  nature  of  granting  a  new  trial, 
because  the  first  verdict  was  against  the  weight 
of  evidence.  2  R.  L.,  413,  sec.  178.  My  ob- 
ject is  to  have  the  estimate  and  assessment  of 
the  Baehr  property  thoroughly  re-examined 
and  reconsidered. 

Rule  accordingly. 

At  the  special  term  in  Apr.,  1837,  an  amend- 
ed report  was  presented  and  confirmation 
asked.  The  confirmation  was  opposed  by  Mr. 
R.  Sedgwick,  as  counsel  for  the  trustees  of 
Baehr's  estate;  and  upon  that  occasion  Mr.  Jus- 
tice *Cowen,  who  presided  at  that  [*657 
term  also,  delivered  the  following  opinion  : 

The  estimate  of  loss  and  damage,  etc.,  in 
taking  the  lands  belonging  to  Christian  Baehr's 
estate,  has  been  reviewed  by  the  Commission- 
ers ;  and  upwards  of  $600  (it  is  said  about  $16 
per  square  foot)  added  to  the  former  estimate. 

An  objection  is  interposed  that  the  estimate 
is  still  too  low.  This  is  founded  on  the  assump 
tion  of  two  things  ;  first,  that  the  value  of  the 
premises  in  question,  in  the  same  hands  with 
the  land  taken  from  the  adjoining  Graham  lot, 
and  correctly  valued  at  upwards  of  $11,000, 
must  be  taken  as  the  true  value  of  both  ;  sec- 
ond (upon  several  affidavits),  that  both  to- 
gether would  command  in  market  $20,000  ; 
whence  it  is  sought  to  be  inferred  that  the 
Baehr  premises  are  worth  more  than  $8,000,  or 
whatever  the  excess  of  both  over  the  Graham 
lot  would  amount  to.  The  commissioners  took 
a  different  line  of  inquiry.  They  asked  witness 
es,  "Were  you  the  owner  of  Baehr's  lot,  what 
would  you  give  for  Graham's  ?  and  "What  is 
the  value  of  Baehr's  ?  "  A  number  of  gentle- 
men answered  :  from  the  mean  of  whose  affi- 
davits the  amended  estimate  is  taken,  at  $2,240. 
Looking  at  the  appraisals  of  contiguous  lands 
confirmed  or  acquiesced  in,  as  well  as  actual 
sales,  there  are  coincidences  which  go  to  forti- 
fy the  estimate  now  made. 

It  is,  moreover,  conceded  that  when  this  mat- 
ter was  before  me  in  the  first  instance,  I  mis- 
took the  real  amount  of  disparity  between  the 
valuation  of  the  premises  now  in  question  and 
of  the  Baehr  land  formerly  taken  for  widening 
Wall  St.  According  to  what  I  now  understand, 
there  is,  perhaps,  a  fair  approximation  to  the 
Wall  St.  valuation,  considering  this  corner  as 
much  shorn  of  some  of  its  former  advantages 
by  that  improvement.  "  I  understood  on  the 
former  argument  that  a  valuation  on  the  Wall 
St.  basis  would  be  satisfactory.  The  necessity 
of  a  purchase  to  carry  out  the  Graham  lot,  is 
not  absolute  ;  though  it  certainly  exists  in  a 
degree  ;  while  the  inconvenience  of  owning 
this  small  strip  alone,  creates  a  countervailing 
necessity.  So  far  as  opinions  are  concerned, 
they  stood  before  and  still  stand,  *ap-  [*658 
parently  at  a  distance  which  is  to  me  altogether 
unaccountable.  The  present  witnesses,  for 
aught  I  can  see,  adopt  the  same  principles  of 
estimate,  and  yet  differ  several  thousand  dol- 
lars upon  40  feet  of  land.  Their  opinions  were 
competent  as  matter  of  persuasive  evidence,  to 
be  considered  by  the  Commissioners  in  connec- 
tion with  facts  ;  but  neither  can  be  conclusive 
on  this  question  of  value  ;  nor  do  I  feel  forced 
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to  the  conclusion  that  any  essential  principle 
of  estimate  has  been  violated.  I  did  not  sup- 
pose so  before  ;  but  thought  it  one  among,  the 
few  cases  of  the  kind,  which  had  better  go 
down  on  the  weight  of  evidence  for  reconsid 
eration.  I  must,  after  all,  defer  the  final  valu 
ation  to  the  Commissioners,  who  are  alone 
competent  to  strike  the  balance  on  a  conflict  of 
evidence,  especially  of  evidence  going  to  value. 
My  main  object  was  to  draw  their  attention  to 
this  particular  spot  with  more  singleness  ;  and 
it  appears  to  me  that  the  purpose  has  been  ex- 
ecuted with  all  the  fidelity  and  candor  which 
can  be  demanded.  This  should  be  satisfactory, 
even  had  it  resulted  in  no  alteration  whatever. 
The  principle  of  associated  value,  so  strongly 
insisted  upon  in  the  argument,  is  very  impos- 
ing and,  for  aught  I  see,  correct.  But  it  is  still 
a  question  of  value  in  the  measure  of  its  appli- 
cation, and.  in  that  view,  open  to  all  the  coun- 
tervailing considerations  which  have  been 
brought  to  bear  upon  it.  The  carrying  out  of 
the  principle  is  matter  for  great  difference 
among  men  ;  upon  which  no  positive  and  con 
trolling  direction,  or  anything  like  it,  can  be 
given  here.  I  certainly  cannot  say  that,  in  the 
variety  and  conflict  of  opinions  rendered,  and 
views  taken,  the  case  is  free  from  great  diffi- 
culty ;  and  sitting  primarily  upon  it,  I  should 
be  much  embarrassed  in  the  attempt  to  draw 
a  conclusion  satisfactory  to  my  own  mind.  On 
the  principles,  however,  which  I  think  should 
control  it,  as  an  appeal  case,  I  feel  quite  satis- 
fied in  directing  a  rule  for  confirmation. 

Cited  in— 4  Edw.,  597  : 13  Barb.,  170 ;  61  Barb..  41 ;  9 
How.  Pr.,  71 ;  1  Sheld..  410 ;  32  CaL,  538 ;  45  Ind.,  318. 


659»1  *!N  THE  MATTER  OF  JOHN  AND 
CHERRY  STREETS,  IN  THE  CITY  OP  NEW 
YORK. 

Closure  of  Street  in  New  York  City— Title  to 
Land.  Prim*  Facie  in  Ow ners  of  A djoin ing  Lou 
— Report  of  Commissioners  of  Estimate  and 
Assessment—  Confirmation  of— Practice — Affi- 
davits of  Disinterested  Persons  at  to  Benefit* 
and  Damages,  Received— Weight  of  Evidence 
— Opinions  of  Disinterested  Persons  may  be 
Disregarded  by  Commissioners — Appraisement 
should  be  Verified  by  an  Oath— Names  of 
Owners— Failure  to  Lay  Proofs  before  Com- 
missioners— Excuse — Commissioners  may  Ad- 
minister Oaths — Mortgage  of  Estate  in  Remain- 
der— Mortgage  Payable  at  or  before  a  Day  Cer- 
tain may  be  Paid  Immediately — Mortgagee,  En- 
titled to  Damages  when  Land  is  Taken  for 
a  Street — "Law  of  the  Land" — "Due  Process 
of  Law" — Practice — Reception  of  Affidavits. 

Where  an  ancient  street  in  the  City  of  N.  Y.,  situ- 
ate noutb  of  the  line  deHlgnated  by  the  Act  of  the 
Legislature,  passed  Apr.  3.  1807,  as  the  soiith<-rn 
boundary  of  that  part  of  the  city  authorized  by  that 
Act  to  be  survey ed  ami  laid  out  Into  streets  ana  pub- 
lic squares,  Is  closed  or  discontinued  In  whole  or  In 
part  In  Improvements  made  under  the  direction 
of  the  Curixtriit  Inn.  the  land  over  which  such  StrWt 
or  part  of  the  street  passed  results  to  the  owner 
of  the  land  directly  opposite  to  the  portion  of 
the  street  closed  or  discontinued,  the  title  of  such 

NOT*.  —  Conntitutfnnal   law— Eminent  domain  — 
T'ikinu  nf  prtraJ*  property  miut  be  fur  a  public  pur- 
pose.   See  Cochnus  v.  Van  BurUvy,  »  Wend,  886, 
note. 
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owner  extending  prima  facie  and  of  common  right 
adjilum  medium  vice,  subject  only  to  the  public  rierht 
of  way ;  and  consequently,  an  Act  of  the  Legisla- 
ture vesting:  such  street  or  portion  of  a  street  so 
closed  or  discontinued  in  the  corporation  of  the 
city,  is  unconstitutional  and  void. 

The  true  reading  of  the  clause  in  Magna  Charta. 
that  "No  freeman  shall  be  disseised  of  his  freehold, 
etc-,  but  by  the  law  of  the  land,"  is.  that  no  freeman 
shall  be  disseised,  etc.,  except  by  due  process  of  law. 

On  a  motion  to  confirm  the  report  of  Commission- 
ers of  Estimate  and  Assessment,  the  policy  or  expe- 
diency of  the  contemplated  improvement  will  not 
be  considered.  Whether  the  determination  of  the 
Corporation  in  this  respect  can  in  any  way  be  re- 
viewed, qucere ;  though  it  seems  that  a  certiorari  lies 
for  want  of  jurisdiction,  or  error  on  the  face  of  the 
proceedings. 

On  the  coming  in  of  the  report,  affidavits  of  dis- 
interested persons  in  respect  to  the  amounts  of  ben- 
efit and  damage  estimated  and  assessed  will  be  re- 
ceived and  considered,  provided  the  same  have  pre- 
viously been  submitted  to  the  Commissioners ;  but 
unless  there  be  a  plain  and  decided  preponderance 
of  evidence  against  the  judgment  of  the  Commis- 
sioners, the  report  will  be  confirmed.  The  report  is 
not  only  viewed  with  the  same  favor  as  the  verdict 
of  a  jury,  that  is,  is  sustained  until  it  be  affirmative- 
ly and  clearly  shown  to  be  unwarranted  by  the  evi- 
dence, but  it  is  regarded  with  still  greater  consider- 
ation, inasmuch  as  the  Commissioners  are  author- 
ized to  act  upon  personal  view  and  individual  knowl- 
edge and,  it  seems,  upon  information  derived  from 
persons  not  under  oath. 

The  opinions  of  disinterested  persons  in  respect  to 
the  amounts  of  benefit  and  damage  will  be  received, 
but  the  Commissioners  are  not  bound  to  regulate 
their  estimates  by  such  opinions,  however  numer- 
ous. 

The  affidavits  of  owners  of  property  taken,  or  as- 
sessed for  benefit,  giving  their  estimates  of  value  or 
benefit,  are  not  admissible:  the  owners  being  par- 
ties cannot  be  witnesses. 

In  estimating  and  assessing  the  amount  of  damage 
and  benefit,  the  Commissioners  are  not  authorized 
to  act  upon  an  appraisement  unverified  by  oath,  of 
the  expense  of  the  removal  of  buildings,  alterations 
and  repairs,  made  by  individuals  to  whom  that  duty 
had  been  delegated. 

*Commissioners  of  Estimate  and  Assess-  [*66O 
tii' -in.  both  at  common  law  and  by  statute,  are  au- 
thorized to  administer  oaths  to  witnesses  in  all  mat- 
ters relating  to  the  discharge  of  their  duties. 

When  a  lot  is  reported  as  benefited,  it  is  no  objec- 
tion to  the  report  that  the  persons  named  as  owners 
are  not  the  real  owners,  provided  the  lot  itself  be 
truly  described ;  where  damage  is  allowed,  it  seems 
it  would  be  otherwise. 

An  estate  in  remainder  in  fee,  after  a  life  estate, 
maybe  mortgaged. although  by  the  will  creating 
the  estate  power  is  given  to  third  persons  to  sell  the 
land  for  the  purpose  of  a  division  among  the  devi- 

A  mortgage  payable  at  or  before  a  day  certain, 
may  be  paid  immediately :  the  mortgagor  cannot  be 
required  to  keep  the  money  and  pay  interest  until 
the  day  specified  in  the  mortgage. 

Where  property  taken  for  a  street  is  subject  to  a 
mortgage.it  is  the  duty  of  the  Commissioners  to 
award  the  sum  allowed  as  damage  to  the  mortga- 
gee, or  at  least  as  much  thereof  as  is  necessary  to  sat- 
isfy the  mortgage,  and  that  although  the  money  be 
not  due. 

Affidavits  which  have  not  been  submitted  to  the 
Commissioners  are  inadmissible  on  appeal,  when  of- 
fered for  the  purpose  of  attacking  or  setting  aside 
the  report,  but  will  be  received  in  support  of  the  re- 
port ;  so  held  by  a  majority  of  the  judges  In  the  case 
of  Anthony  St..  post,  cited  in  this  case  by  Cowen.  J.. 
who  dissented. 

Parties  interested,  who  have  omitted  to  lay  their 
proofs  before  the  Commissioners,  are  concluded. 
mil'  s*  they  show  want  of  knowledge  of  the  pro- 
ceedings on  the  part  of  the  Corporation.  If  a  satis- 
factory excuse  t>e  offered,  the  report  will  be  remit- 
ted, so  that  there  may  bean  opportunity  to  be  heard. 

Citation*  5  Wend..  flOS;  1  Pow.  Mort,.  Rand's ed.. 
17  o :  F.  Moore.  1S>:  8.  C.,  16  Vin.  Abr..  27«.  Payment. 
J.  pi.  1 ;  Cro.  Eli*..  4.73:  Wood  Conv..  105.  Bond's  G. 
52  It.  L.,  406.  728.  art.  7.  sees.  T.  8;  400.  nee.  177:  II 
Wend..  149 :  8  Pick..  218;  3  Wend..  458  ;  17  Wend..  fi«3: 
6  Mass..  4%.  437:  9  Mass..  388: 2  Maaa..4M».  402;  1  Pick., 
418.  423.  432:  19  Wend..  ft-M  :  7  Carr.  &  P..B48:  1  Cow., 
74 :  16  Johns..  211 :  IAWS  N.  Y.,  1833,  pp.  748.  938:  Act. 
April  20,  1818 ;  4  Kawle.  192-194:  8ess.  30,  ch.  115,  sec. 
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9 ;  2  R.  L.,  414 ;  1  Wend.,  262,  268.  270 ;  Woolr.,  Ways, 
S.  660  :  3  Kent.  Com.,  432,  433 ;  12  Wend.,  371,  373 ; 
Mugna  Charta,  ch.  29;  2  Co.,  50;  3  Story,  Com.  Const., 
'•••;  1 .  sec.  1783. 

PROCEEDINGS  were  had  for  the  purpose  of 
S.  enlarging,  straightening  and  improving 
John  and  Cherry  Sts.  ;  and  in  reference  to  the 
first  street,  for  the  purpose  of  closing  up  parts 
thereof  and  transferring  the  fee  of  the  portions 
discontinued  to  the  Corporation  of  the  City  of 
N.  Y.  On  the  coming  in  of  the  report  of  the 
Commissioners  of  Estimate  and  Assessment,  at 
the  special  term  in  December  last,  its  confirma- 
tion was  moved  for,  which  motion  was  opposed 
by  counsel  in  behalf  of  various  objectors.  The 
facts  upon  which  the  questions,  which  were 
debated  arose,  appear  in  the  opinion  of  the 
court. 

Messrs.  R.  Emmet,  counsel  of  the  Corpora- 
tion, and  J.  Leveridge,  for  the  motion. 

Messrs.  IYI  T.  Reynolds,  W.  Silliman 
and  R  Bogardus,  contra. 

661*]  *By  the  Court,  Cowen,  J.  First  as 
to  John  Street. 

I.  C.  Stockton  Halsted,  in  behalf  of  Magda- 
lena  Hughes,  objects  to  that  branch  of  the  re- 
port which  takes  for  the  purpose  of  this  street 
one  sixth,  being  her  undivided  interest  in  cer- 
tain lands.and  awards  her  share  of  the  damage, 
$1,338.33  to  James  I.  Roosevelt  &  Son,  as  the 
mortgagees  of  her  and  her  husband.  She  is  the 
daughter  of  Ahasueras  Turk,  deceased,  who, 
in  1806,  devised  this  land  in  fee  to  her  and  five 
others,  in  remainder  after  the  death  of  her 
mother,  who  died  Sep.  4,  1837.  In  order  to 
facilitate  the  division,  the  will  provided  that, 
within  two  years  after  Mrs.  Turk's  (the  moth- 
er's) death,  and  on  certain  events  which  have 
happened,  the  land  should  be  sold  and  the  pro- 
ceeds divided  equally  among  the  six  devisees. 
In  1828  Mrs.  Hughes  joined  her  husband  in  a 
mortgage  of  her  interest  to  Roosevelt  &  Son, 
to  secure  a  debt  of  her  husband  amounting  to 
$849.12,  payable,  with  interest,  ator  before  the 
end  of  two  years  after  the  death  of  Mrs.  Turk. 
Therefore  the  Commissioners  awarded  so  much 
of  the  $1,338,  as  would  pay  the  mortgage,  to 
Roosevelt  &  Son.  The  mortgage  was  duly  ac- 
knowledged by  Mrs.  Hughes,  afeme  covert,  and 
was  sufficient  in  form  to  pass  her  interest.  It 
is  settled  that  the  commissioners  may  assess 
damages  in  favor  of  mortgagees  as  they  have 
done  here.  Astor  v.  Hoyt,  5  Wend.,  603.  The 
only  question  made  on  the  argument  was, 
whether  Mrs.  Hughes  had  such  an  interest  as 
was  mortgagable.  Of  this  there  can  be  no  doubt. 
Seel  Pow.,Mort., Rand's ed.,  17 a.  Mrs.  Hughes 
took  by  the  will  a  legal  estate  in  fee,  subject  to 
a  power  of  sale.  Had  a  sale  been  made,  the 
consideration  money  would  have  been  substi- 
tuted for  the  land, upon  which  money  the  mort- 
gage might  still  have  operated,  under  the  doc- 
trine of  conversion.  Her  right  is  not  even 
embarrassed  by  a  trust;  but  only  a  power  which 
will  be  relinquished  pro  tanto  by  taking  the 
land  for  a  street. 

The  objector  suggests  that  the  money  is  not 
yet  due.  That  it  has  not  yet  become  payable 
in  the  terms  of  the  mortgage  makes  no  differ- 
ence. The  Corporation  must  see  to  the  dis- 
charge of  this  prior  incumbrance,  in  order  to 
662*]  secure  *their  own  title,  and  may  keep 
sufficient  of  the  fund  till  the  money  falls  due. 
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But  here  they  may  pay  immediately  ;  for  the 
mortgage  is  payable  at  or  before  the  expiration 
of  the  two  years.  Anon.,  Pasch.,  25  Eliz.,  Sir 
F.  Moore,  122,  case  266  ;  8.  C.,  16  Vin.  Abr., 
276;  Payment,  J,  pi.  1;  Ilawley  v.  Simpson,Gro. 
Eliz.,  14;  Allen  v.  Andrews,  Id.,  73;  3  Wood 
Conv.,  105,  Dubl.  ed.,  1792,  Bonds,  G. 

II.  No.  164,  and  other  property.     Estate  of 
John  Gardner,  deceased.     Messrs.  Smith  and 
Bennett  made  an  affidavit  that,  in  estimating 
the  cost  of  repairing  the  stables  under  the  di- 
rection of  the  Commissioners, they  made  a  mis- 
take.    On  producing  their  original  sworn  ap- 
praisal, it  appears  that  in  that  appraisal,  they 
treated  the  buildings  as  being  subject  to  total 
destruction  by  the  improvement,  and  assessed 
damage  accordingly.    The  Commissioners  had 
a  right  to  regard  their  last  affidavit  as  of  no 
force  after  such  discrepancy. 

The  affidavits  of  the  owners,  Kettletas  and 
McCarty,are  also  produced, to  show  the  amount 
of  their  damage  in  various  particulars.  They 
are  parties  in  nature  of  plaintiffs.claiming  dam- 
age against  the  Corporation ;  and  are, therefore, 
incompetent  witnesses.  Several  other  affida- 
vits are  produced  tending  to  show,  by  general 
estimates,  and  from  various  particulars,  that 
the  allowance  made  by  the  Commissioners  was 
too  small.  But  these  are  open  to  observations 
which  the  Commissioners  were  more  compe- 
tent to  make  than  I  can  be;  and  I  am  not  pre- 
pared to  say  that  the  allowance  was  unjust.  I 
shall  hereafter  consider  more  at  large  the  force 
which  we  must  assign  to  the  report  where  it 
conflicts  with  estimates  presented  by  ex  parte 
depositions. 

III.  Andrew  C.  Zabriskie,  No.  187,  Broad- 
way, opposite  John  St.     This  lot  was  assessed 
for  benefit;  and  to  that  Mr.  Zabriskie  objects, 
inasmuch  as  the  change  of  his  relations  to  John 
and  other  streets  will  be  detrimental.     Several 
deponents  concur  with  him  in  the  views  sug- 
gested by  his  remonstrance.  The  Commission- 
ers have  had  these  views  and  the  proofs  under 
consideration,  in  connection  with  their  local 
knowledge  and  other  means  of  applying  and 
appreciating  *those  views  and  proofs.  [*663 
For  this  they  are  much  better  qualified  than  I 
am  or  can  be.     They  are  sworn, intrusted  with 
the  office  of  assessing  upon  the  spot,  on  actual 
view,  and  inquiry  in  the  city.     This  office  of 
estimate  and  assessment  of  damages  and  bene- 
fits peculiarly  belongs  to  the  court  of  original 
jurisdiction  which  the  Commissioners  are.  The 
amounts  allowed  or  assessed  should  hardly  be 
interfered  with  by  the  appellate  power  after  a 
full  and  fair  hearing  below  on  the  merits,  un- 
less there  be  some  mistake  in  principle.  There 
is  no  legal  rule  by  which  the  amount  can  be 
fixed;  nor  are  the  Commissioners  bound  to  fol- 
low the  opinions  of  any  number  of  men  who 
may  present  affidavits  of  belief.  I  must  intend 
that  these  affidavits  were  treated  with  all  proper 
respect  by  the  Commissioners;  but  were  over- 
ruled as  ill-founded  upon  a  consideration  of 
both  sides.     The  same  remarks  are  applicable 
to  No.  181,  F.  Marquand.  and  No.  183.  T.  Mil- 
hau. 

IV.  Hannah  Jackson, Nos.  234and  235,Pearl 
St.,  and  No.  249  Burling  Slip.      These  lots 
are  also  assessed  for  benefit;  and  the  proofs  in 
support  of  the  objections,  that  they  should  not 
be  so  assessed,  or  that,  at  least,  they  are  assessed 
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loo  high,  are  open  to  the  same  observations  as 
those  in  the  case  of  Mr.  Zabriskie,  with  some 
others.  Several  of  the  affidavits  are  incotnpe 
tent,  as  being  made  by  Mrs.  Jackson  and  others 
claiming  to  be  owners.  Mrs.  Jackson  says  these 
lots  are  assessed  in  the  wrong  names  (J.  &  H. 
Jackson),  whereas  she  is  the  life  tenant.and  T. 
J.  F.  Jackson, W.  H.Jackson  and  others  named 
are  entitled  to  various  interests  in  remainder. 
The  mistake  in  the  names  would  be  more  im 
portant  were  the  assessments  for  damage.  The 
lots  are  fully  described  in  the  Commissioners' 
report:  several  of  the  persons  in  interest  are 
actually  apprised  of  the  assessment  against 
them;  and  probably  the  mistake  will  work  no 
prejudice.  The  real  owners  are  certainly  not 
•concluded  by  it  as  to  their  title;  and  may  raise 
the  lien  imposed  by  the  assessment, though  their 
names  are,  as  it  seems  probable,  omitted.  The 
proof  of  the  mistake,  too,  is  not  very  satisfac- 
tory. Pretty  much  all  of  it  comes  from  the  af- 
fidavits of  persons  claiming  to  be  owners  ad- 
i>64*J  versely  to  *the  names  in  which  the 
property  stands  upon  the  report  ;  and,  on  the 
whole  I  think  the  report  should  not  be  disturbed 
for  the  alleged  misnomer.  In  short,  I  see  no 
adequate  ground  for  requiring  a  reconsidera- 
tion of  any  valuations  in  this  case,  beyond  what 
may  arise  as  common  to  this  and  Cherry  St., 
on  the  power  of  the  Corporation  to  take  for  their 
use. 

V.  Baltus  Moore,  No.  66  Broadway.  All  the 
objectors  concur  in  denying  the  constitutional 
right  of  the  Corporation  to  take,  as  their  own 
.private  property,  a  triangular  piece  of  land  at 
the  south  corner  of  John  St.  and  Broadway, 
which  would,  if  the  Corporation  have  no  right 
tu  it,  operate  an  an  extension  of  Baltus  Moore's 
lot  66,  which  adjoins  the  triangle  (67)  on  the 
south.  The  triangle  is  set  down,  in  the  report, 
as  belonging  in  fee  to  unknown  owners,  sub- 
ject to  a  right  of  way;  it  is  reported  as  taken 
for  the  purpose  of  closing  and  straightening 
John  St.,  and  converted,  for  that  purpose,  to 
the  use  of  the  mayor,  aldermen,  etc.,  of  the 
city.  The  Commissioners  estimate  and  assess 
the  loss  and  damage  to  the  unknown  owners 
by  reason  of  the  closing  and  straightening, and 
by  and  in  consequence  of  the  relinquishing  of 
the  interest  of  these  unknown  owners  so  re- 
quired for  the  purpose  of  closing  and  straight- 
ening, and  converting  the  same,  etc.,  as  afore- 
said, at  the  sum  of  f  1.  The  Commissioners 
then  assess  the  benefit,  etc.,  of  the  Corpora- 
tion, in  consequence  of  the  triangle  being  con- 
verted to  their  use.  at  $15,000.  This  branch  of 
the  report  is  in  virtue  of  the  Act  of  Apr.  20, 
1818,  Ideas.  L.  of  that  year,  p.  201;  Laws  rela- 
tive to  the  City  of  N.  V..  ed.  of  1888,  p.  714. 
The  Act  recites  that  it  had  been  represented 
by  the  mayor,  aldermen,  etc  ,  of  the  city,  that 
there  were  within  the  city,  roads,  streets.lanes 
and  alleys,  and  parts  of  streets,  roads,  lanes 
and  alleys,  which  might  be  closed  without  det- 
riment to  the  public,  and  that  they  wore  will- 
ing to  pay  to  individuals  all  the  damages 
which  they  might  sustain  in  consequence  of 
closing  the  same.  It  then  provides:  section  1, 
that  the  Corporation  may,  whenever  they  shall 
judge  proper,  apply  to  this  court,  which  is  re 
•quired  to  nominate  and  appoint  Commission 
•ers.  who  are  to  make  an  estimate  of  the  IOHS 
>tt<i*>*  j  *and  damage  to  the  respective  owners, 
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lessees,  parties  and  persons  respectively,  enti- 
tled unto  or  interested  in  any  lands,  tenements, 
hereditaments  or  premises,  by  or  in  conse- 
quence of  closing  any  road,  street,  lane  or  al- 
ley, or  any  part  of  any  road,  street,  lane  or 
alley  and  converting  the  same  to  the  use  of  the 
said  mayor,  etc.,  and  to  report  thereon  to  this 
court  setting  forth  the  names  of  owners,  etc., 
as  far  as  the  Commissioners  can  ascertain, with 
an  apt  and  sufficient  designation  or  descrip- 
tion of  the  same.  This  court,  after  hearing 
any  matter  which  may  be  alleged  against  the 
report,  may  refer  it  back  to  the  same  or  other 
Commissioners  for  revisal  and  correction  from 
time  to  time;  and  finally  confirm  it.  The  con- 
firmation is  declared  to  be  conclusive  on  the 
Corporation  and  all  persons  interested ;  and,  as 
a  consequence,  the  Corporation  is  declared  to 
be  seised  in  fee  simple  absolute  of  all  such 
roads,  streets,  etc.,  or  parts  of  such  roads, 
streets,  etc.  The  Act  provides,  section  2,  for 
giving  notice  to  persons  interested,  who  may 
interpose  objections  as  in  the  common  case  of 
opening  or  improving  streets.  It  provides, 
section  3,  for  enforcing  payment  against  the 
Corporation;  and  then,  after  some  special  pro- 
visions, it  declares,  section  8,  that  whenever, 
and  as  often  as  the  Corporation  shall*  be  desir- 
ous to  open,  lay  out  or  form  any  street  or  pub- 
lic place,  or  to  extend  enlarge,  straighten,  al- 
ter or  otherwise  improve  any  street  or  public 
place,  which  shall  be  contiguous  to  or  in  the 
neighborhood  of  any  lot  of  ground  fronting 
on  any  street  or  part  of  a  street  which  they  may 
pray  to  have  closed  as  aforesaid,  they  may 
unite  the  two  applications.  And  in  such  case, 
section  9,  the  Commissioners  are  to  deduct 
from  the  damage  of  inclosing,  the  benefit  of 
the  new  improvement,  assessing  the  balance; 
the  Corporation  being  declared  liable  for  that 
only.  By  section  10,  the  Commissioners  are  to 
deduct  what  the  property  acquired  may  be 
worth,  if  any,  over  and  above  what  they  com- 
pel the  Corporation  to  pay,  from  the  aggre- 
gate value  of  the  improvement,  and  assess  the 
sum  so  deducted  upon  the  Corporation,  but  if 
the  sum  to  be  paid  by  the  Corporation  shall  ex- 
ceed the  real  value  of  the  fee  acquired,  the 
Commissioners  are  to  award  the  amount  of  the 
deficiency  to  the  'Corporation,  assess-  [*tt(WJ 
ing  it  upon  the  property  of  those  who  are  ben- 
efited. 

His  not  denied  that  the  Commissioners  have, 
in  the  instance  under  consideration,  literally 
followed  the  directions  of  the  statute.  Their 
appointment  was  for  the  double  purpose  of 
straightening  and  improving  John  St.,  under 
the  Act  of  1818,  2  R  L.,  408;  Laws  relative  to 
the  City,  p.  722,  and  of  transferring  to  the 
Corporation  a  title  to  thn  land,  from  which 
parts  of  the  old  street  might  be  withdrawn, 
pursuant  to  the  Act  of  1818.  It  was  contended 
in  argument,  that  the  true  meaning  of  the 
statute  in  confined,  either  to  the  total  discon- 
tinuance or  the  shortening  of  streets,  etc.,  and 
that  it  should  not  IMJ  applied  to  the  strips  of 
land  excluded  by  the  operation  of  straighten- 
ing. But  these  strips  arc  parts  of  HtreeU;  and 
equally  capable  of  inclosure,  physically  speak- 
ing, with  a  whole  street,  or  a  part  extending 
from  side  to  side.  Ik-side,  section  H.  which  pro- 
vides for  a  union  of  the  two  proocedings.secms 
more  plainly  to  contemplate  that  strips  on  the 
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side  may  thus  fall  to  the  Corporation.  The 
question,  therefore,  I  think,  comes  to  that 
which  was  mainly  discussed  in  argument: 
whether  these  provisions  for  taking  land  from 
the  owners  and  transferring  an  absolute  fee  to 
the  Corporation,  be  not  incompatible  with  that 
part  of  the  Slate  Constitution  which  declares 
that  no  person  shall  "be  deprived  of  life,  lib- 
erty or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  Art.  7,  sec. 
7.  It  was  conceded  that  if  this  proceeding  be 
not  by  due  process  of  law,  within  the  mean- 
ing of  the  Constitution,  and  if  it  be  not  a  tak- 
ing of  property  for  public  use,  or,  in  other 
words,  an  exercise  of  the  national  right  of  em- 
inent domain,  then,  so  much  of  the  proceed- 
ing as  reposes  upon  the  Act  of  1818,  must  be 
set  aside  or  treated  as  a  nullity.  The  question 
is  less  material  in  respect  to  John  than  Cherry 
St.,  where  a  similar  proceeding  has  been  taken 
by  the  Corporation,  except  that  they  are  not 
taxed  on  account  of  the  land  acquired.  The 
proceeding  in  the  latter  street  affects  several 
individuals  by  interposing  narrow  strips  of 
Corporation  property,  between  them  and  the 
straightened  street.  They  complain  that  the 
667*]  Corporation  *thus  acquire  the  power 
to  injure  them,  by  a  wall  barring  the  only  ac- 
cess, which  they  have  to  the  street.  Admitting, 
as  the  report  concedes,  and  as  the  law  holds, 
that  these  strips  belong  absolutely  to  private 
individuals,  it  does  become  a  question  truly 
important  to  these  residents,  if  it  can  be  called 
a  question  at  this  day,  whether  the  strips  do 
not  result  to  them  as  owners  ad  medium  filum 
nee;  and,  what  is  a  more  delicate,  if  not  a 
more  difficult  question,  whether  they  can  con- 
stitutionally be  deprived  of  their  title  by  a 
statute  transfer  of  their  property  to  the  Cor- 
poration. I  shall  reserve  the  further  consider- 
ation of  this  question,  till  I  dispose  of  some 
minor  objections  presented  in  the  case  of  Cher- 
ry St. 

Second,  as  to  Cherry  St.  This  case  has  been 
several  times  before  the  Commissioners,  and 
comes  here  on  appeal  from  the  final  report.  It 
contemplates  the  widening  and  straightening 
of  Cherry  St.,  about  the  whole  distance  be- 
tween Franklin  Square  and  Catharine  St. 
Many  of  the  buildings  on  both  sides  must  be 
cut  off,  to  an  extent  more  or  less.  Between 
Roosevelt  St.  and  James  Slip,  on  the  south 
side,  the  proposed  street  recedes  from  the 
buildings, leaving  a  strip  of  one,  two,  three  and 
four  feet,  etc.,  at  different  points  intermediate 
that  and  the  buildings.  This  strip  the  report 
assigns  to  the  Corporation  in  fee,  and  all  the 
different  parts  are  appraised  as  belonging  to 
unknown  owners  subject  to  a  public  right  of 
way.  To  each  set  of  these  supposed  unknown 
owners  is  awarded  one  dollar  as  the  value  of 
the  land;  the  adjoining  owners,  thus  cut  off 
from  the  street, being  at  the  same  time  assessed 
for  benefit. 

I.  Some  considerations  were  thrown  out  in 
argument  against  the  policy  of  the  improve- 
ment, etc.  But  that  was  a  matter  for  the  Cor- 
poration to  decide.  The  appeal  is  not  from 
their  doings;  and  the  objection  cannot,  there- 
fore, now  be  considered.  2  R.  L.,  408,  409, 
sec.  177;  Laws  relative  to  the  City,  ed.  1833,p. 
722-724;  Matter  of  Albany  St.,  11  Wend.,  149. 
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My  impression  is  that  in  this  respect  their  de- 
cision cannot  be  reviewed  in  any  way,  on  ac- 
count of  a  defect  of  evidence;  though,  doubt- 
less, a  certiorari  would  lie  *for  want  [*668 
of  jurisdiction,  or  error  on  the  face  of  the  pro- 
ceedings. Parks  v.  Boston,  8  Pick.,  218.  Be- 
sides the  policy  of  widening  and  straightening, 
in  some  form,  is  not  seriously  questioned. 

II.  Some  of  the  affidavits  e'xpress  an  opinion 
that  to  warrant  an   assessment    sufficient  in 
amount  to  meet  the  expense  of  the  improve- 
ment, it  should  have  been  confined  to  one  side- 
of  the  street;  but  these  opinions  come  mainly, 
if  not  entirely,  from  parties  interested.  If  oth- 
erwise, the  opinions  are  few,  and  however  re- 
spectable the  deponents,and  however  enlarged 
their  means  of  judging,  the  opinions  cannot  be- 
received  to  weigh  down  those  of  the  Commis- 
sioners. The  objection  is  perhaps  well  founded 
in  principle.     Fourth  Avenue,  3  Wend.,  452. 
But  the  fact  upon  which  it  is  to  be  sustained 
must  be  clearly  made  out. 

III.  The  same  remarks  are  applicable  to  the- 
opinion  expressed  by  some  of  the  deponents, 
that  assessments  for  benefit  should  have  been, 
extended  the  whole  length  of  Cherry  St.,  and 
that  they  are  too  much  restricted  in  respect  to- 
other streets  supposed  to  derive  material  ben- 
efit from  the  improvement. 

IV.  A  great  number  of  objections  are  inter- 
posed by  individuals  that,  in  their  respective 
cases,  the  damages  are  estimated  too  low.  or 
the  benefit  assessed  too  high;  and  these  objec- 
tions are  supported  in  various  ways.     In  some 
cases  the  owners  themselves  have  made  and 
submitted  affidavits,   giving  their  own   esti- 
mates, etc.  These  are  not  competent  evidence. 
In  a  majority  of  the  cases,  a  few  affidavits  of 
disinterested  persons  are  produced,  expressing^ 
a  general  opinion  as  to  the  amounts  of  benefit 
or  damage,  in  conflict  with  the  amounts  esti- 
mated or  assessed  by  the  Commissioners.  Some 
of  these  come  from  persons  holding  themselves 
forth  as  competent  judges,  while  others  make 
no  pretensions  to  extraordinary  skill  in  such 
estimates.     Others  are  more  particular,  basing 
their  estimates  on  considerations  of  what  they 
esteem  the  additional  business  advantages  to  be 
derived  from  the  improvement,  or  the  want  of 
these;  the  expense  consequent  upon  the  neces- 
sary removal,  contraction,  taking  down,  restor- 
ing or  repairing  of  buildings,  etc.,  etc.  Admit- 
ting the  Commissioners  to  have  acted  [*66O 
on  correct  principles,  and  that  they  proceeded 
regularly  (which  is  denied  in  respect  to  the  re- 
ceiving of  an  unsworn  appraisal,  made  under 
their  direction,  a  very  material  paper  which  I 
shall  hereafter  notice  more  particularly),  I  am 
not  satisfied  that  I  ought  to  remit  this  report 
for  reconsideration  upon  any  of  the  objections 
founded  on  value.     All  the  proofs  mentioned 
having  been  regularly  before  the  Commission- 
ers, I  would  presume  that  they  received  due 
consideration;  and  so  far  as  they  tended  to  in- 
crease the  demands  of  the  claimants  beyond 
what    was  allowed,   were  met  with    proper 
grounds  of  qualification.    With  the  opportuni- 
ty of  viewing  the  premises,  a  local  knowledge 
of  the  business  and  character  of  the  street,  of 
the  market  value  of  lots  and  buildings  and,  in- 
deed, all  the  elements  which  go  to  make  up  an 
opinion;  or,  at  least,   the  most  advantageous 
means  of  acquiring  the  requisite  knowledge  in 
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all  particulars  from  the  best  sources;  and  then 
the  full  means  of  applying  their  knowledge  on 
consultation,  the  Commissioners-  have  come  to 
conclusions  differing  from  those  of  the  depo- 
nents whose  affidavits  were  before  them,  and 
are  now  before  me.  The  Commissioners,  too, 
were  sworn,  and  had  power  to  examine  experts 
on  oath:  merchants,  surveyors,  mechanics, 
etc.,  adepts  in  commerce,  values,  mensuration, 
removing,  building,  repairing,  etc.,  and  I  must 
intend  that,  whenever  such  examination  was 
necessary  to  solve  doubts,  it  was  had.  Men  of 
ordinary  capacity  can  hardly  go  through  with 
such  a  laborious  estimate  and  assessment,  and 
re-estimate  and  re-assessment  as  the  one  before 
me,  without  becoming  themselves  expert  in  all 
the  departments  of  knowledge  necessary  to  the 
business  they  are  about.  In  regard  to  a  few  of 
the  objections,  I  admit  that  the  affidavits  go 
into  particulars  derived  from  skillful  men  and 
other  satisfactory  sources,  which,  under  my 
limited  means  of  judgment,  lead  me  somewhat 
to  doubt  the  accuracy  of  the  Commissioners  in 
the  values  which  they  have  arrived  at;  but  I 
want  more  to  enable  me  to  distuib  their  report. 
I  repeat,  that  the  estimate  and  assessment  of 
values  belong  peculiarly  to  them,  and  I  cannot 
set  aside  their  report  on  the  ground  of  error  in 
this  respect,  without  a  case  is  made  against 
O7O*J  *them,  clear,  strong  and  indubitable. 
I  admit  that  it  is  very  difficult  to  make  out 
such  a  case  upon  ex  parte  affidavits,  which  are 
the  sort  of  proofs  usually  before  us  in  street 
causes,  and  I  believe  it  has  seldom  been  done. 
The  proof  is,  in  its  own  nature,  open  to  much 
observation,  and  in  common  experience  calls 
for  great  deduction,  especially  when  it  comes 
in  the  form  of  mere  opinion  as  to  price  or  ben- 
efit, or  damage  in  respect  to  a  projected  im- 
provement. Tin-  most  candid  and  skillful  en- 
tertain opinions  on  these  subjects  widely  dif- 
ferent; and  I  cannot,  in  this  case,  place  the 
results  thus  stated  by  witnesses,  or  such  as 
I  might  myself  draw  from  particulars  thus 
stated,  in  successful  opposition  to  what  I  must 
think  the  more  enlightened  views  of  the  Com- 
missioners. Mr.  J.  Bronson  remarked  in  The 
Matter  of  Furman  St.,  17  Wend.,  668,  "that 
the  reviews  on  appeal  can,  for  the  most  part, 
extend  to  error  in  principle  only.  When  a 
right  rule  for  making  the  estimate  has  been 
settled,  it  must,  very  often,  be  impracticable 
for  this  court  to  ascertain  whether  too  much  or 
too  little  has  been  awarded  to  any  individual 
for  his  damages.  ID  the  case  under  consider- 
alion.  many  of  the  witnesses  differ  one  half  in 
relation  to  the  true  value  of  the  land  which  has 
been  taken  for  the  street;  and  the  court  has  no 
adequate  means  of  arriving  at  a  true  estimate. 
We  can  only  interfere  witn  the  report  where, 
upon  the  proof,  as  it  appears  by  the  affidavits, 
there  is  a  plain  and  decided  preponderance  of 
evidence  against  the  judgment  of  the  Commis- 
sioners." What  judge,  commissioner  or  juror 
ever  sat;  what  lawyer  ever  practiced  in  a  court 
of  original  jurisdiction,  where  these  questions 
of  damage  and  benefit  are  daily  heard,  without 
witnessing  the  same  conflict  and  arriving  at  the 
same  conclusion.  The  right  rule  is  seldom  mis- 
taken. It  in  the  present  and  future  value  in 
cash,  of  land,  rents,  materials  and  labor.  But 
the  premises  from  which  that  value  is  to  be 
drawn,  are  often  so  complicated,  and  above 
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all,  the  views  of  witnesses  so  imperfect,  their 
language  so  obscure,  and  the  subject  itself  ly- 
ing so  much  in  the  region  of  conjecture,  that 
an  oral  examination  and  cross-examination, 
and  all  other  the  best  means  of  judging  are 
necessary.  Vide  Com.  v.  Justices,  *etc.,  [*67  1 
of  Norfolk.  5  Mass.,  435,  437;  Com.  v.  Justices, 
etc.,  of  Middlesex,  9  Id.,  388;  Com.  v.  Coombs,  2 
Id.,  489,  492;  Cattender  v.  Marsh,  1  Pick.,  418, 
432,  433. 

I  had  occasion  in  the  late  case  of  The  Wid- 
ening of  Pearl  St. ,  ante,  p.,  651,  to  say  some- 
thing on  the  weight  which  I  thought  due  to 
the  class  of  ex  parte  depositions  ;  and  I  think 
I  went  the  utmost  length  in  that  case,  if  not 
beyond  what  I  ought  to  have  done.  Among 
other  matters,  a  small  piece  of  land,  the 
Baehr  estate,  the  most  valuable  in  the  city 
(lying  at  the  corner  of  Wall  and  Pearl  Sts.), 
was  carried  by  the  depositions  to  an  amount 
far  beyond  what  had  been  allowed,  and  other 
Commissioners  had  but  just  before  allowed 
much  higher  for  adjoining  land  of  the  same 
estate,  though  apparently  of  no  more  real  val- 
ue, which  had  been  taken  for  a  contiguous  im- 
provement upon  the  same  corner.  I  sent  it 
down  for  re-estimate,  and  the  Commissioners 
allowed  an  additional  amount.  This  was  at  a 
time  when  prices  were  at  the  very  highest,  and 
I  entertain  little  question  that  the  commercial 
revulsion,  and  consequent  fall  of  prices  which 
soon  after  ensued,  and  which  the  Commission- 
ers most  probably  foresaw  more  distinctly  than 
myself,  would  demonstrate  that  according  to 
the  actual  result,  we  both  marked  too  high. 

These  reports  of  Commissioners  in  respect  to 
values,  are  in  the  nature  of  a  verdict  of  a  jury 
upon  a  question  of  fact,  which  is  never  set 
aside  as  against  evidence,  unless  it  appear  af- 
firmatively and  clearly  to  have  been  unwar- 
ranted by  the  proofs.  There  is  more  difficulty 
in  showing  this  against  the  Commissioners'  re- 
port, because,  from  the  nature  of  the  proceed- 
ing, they  must  make  a  more  free  use  of  their 
private  knowledge  than  jurors  are  warranted 
in  doing.  The  latter  are  confined  to  action 
upon  their  general  knowledge;  and  cannot  go 
on  their  knowledge  of  particular  facts  without 
being  sworn  and  communicating  them  as  wit- 
nesses. King  v.  Ro»*er,  7  Carr.  &  P..  648.  Ad- 
mitting everything,  therefore,  to  have  been  reg- 
ular, I  should  hardly  deem  the  report  im- 
peached upon  its  merits  in  any  matter  of  val- 
uation. 

I  should  feel  myself  warranted  in  coming  to 
this  conclusion,  'entirely  independent  [*672 
of  several  ex  parte  affidavits  procured  oy  the 
Corporation,  in  order  to  sustain  the  report, 
without  having  been  laid  before  the  Commis- 
sioners. These,  1  think,  cannot  now  be  re- 
ceived for  the  first  time.  I  am  Hitting  as  a  court 
of  appeal,  as  much  so  as  if  I  were  to  pans  upon 
a  return  to  a  writ  of  error,  or  a  report  of  refer- 
ees,  or  a  case  for  a  new  trial.  It  is  of  the  nat- 
ure of  all  these  proceedings,  and  so  with 
every  appeal. that  the  proofs  under  review  in  the 
appellate  court  should  be  identical  with  those 
in  the  court  below.  I  do  not  know  of  any  case 
which  holds  that  a  street  cause  forms  an  ex- 
ception. Should  we  receive  new  affidavits  in 
support  of  the  report,  we  ought  to  receive  them 
against  it,  and  thus,  contrary  to  the  statute,  re- 
solve ourselves  into  a  court*  of  original  juris- 
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•diction.  If  the  intendment  which  we  are  bound 
to  make  in  favor  of  the  adjudications  of  the 
Commissioners  be  so  strongly  encountered  by 
proof  as  to  overcome  the  report,  our  course 
should  be  to  send  it  back  for  review  by  the 
same  or  other  Commissioners.  Then  the  new 
affidavits  can  be  properly  received,  and  on  the 
motion  to  confirm  the  report,  they  will  come 
before  us.  If  through  any  accident,  an  owner 
of  land  has  failed  of  a  hearing  before  the  Com- 
missioners, as  by  not  seeing  or  hearing  of  the 
notice  in  the  newspaper,  the  report  will  be  re- 
ferred back  for  a  rehearing,  Dover  St.,  1  Cow., 
74;  otherwise,  he  will  be  concluded.  Barman 
St.,  16  Johns.,  231.  In  the  latter  case,  the 
court  remarked  that,  sitting  in  review  over  the 
•decisions  of  the  Commissioners,  they  ought 
not  to  take  into  consideration  facts  which  were 
not  before  the  Commissioners  previous  to  their 
final  report.  This  rule  in  terms  shuts  out  new 
affidavits  on  one  side  as  well  as  on  the  other. 
My  opinion  in  favor  of  excluding  new  affida- 
vits offered  on  the  side  of  the  Corporation,  I 
find,  however,  stands  alone  in  this  court.  In 
another  case  now  before  us,  that  of  Anthony 
Si.,  vide  post,  a  majority  of  the  court,  for  rea- 
sons assigned  in  that  case,  are  of  opinion  that 
they  may  be  received  to  support,  but  not  op- 
pose the  report.  That  opinion  must,  therefore, 
form  the  law  of  this  court. 

As  this  case  of  Cherry  St.  may  come  before 
us  again,  on  questions  of  value,  I  have  thought 
<>7o*]  it  proper  to  notice  the  *rulesof  review 
by  which  I  think  we  must  be  governed,  in 
street  causes  where  every  thing  is  regular  in 
respect  to  the  merits,  and  estimates  and  assess- 
ments are  conducted  upon  proper  principles. 

But  I  am  satisfied  that  all  the  individual  ob- 
jections involving  values  of  repairs,  alterations 
aud  removal  of  buildings  on  this  street  must 
be  reheard,  upon  the  ground  that  the  estimates 
of  the  appraisers  were  received  by  the  Com- 
missioners without  being  sworn  to.  They  ap- 
pear to  have  remained  without  verification  by 
oath  till  after  two  reports  were  made  up  and  I 
signed,  as  was  admitted  on  the  argument;  nor 
was  it  denied  that  the  Commissioners  relied  on 
this  appraisal  as  a  material  means  of  informa- 
tion. To  what  extent  it  may  have  effected  the 
whole  proceedings  is  impossible  to  say.  These 
proceedings  are  usually  exparteup  to  the  time 
when  the  report  is  signed,  deposited  and  ad- 
vertised. Parties  are  not  before  the  Commis- 
sioners, so  that  we  can  impute  a  waiver  of  for- 
mality in  the  proofs,  as  on  an  ordinary  trial  or 
reference;  and  where  the  duty  of  inquiry  is, 
as  it  must  often  be,  delegated  to  skillful  men 
in  order  to  elicit  information  upon  numerous 
and  important  particulars,  their  report  should 
not  be  received  and  acted  upon  till  after  it  is 
duly  verified  by  their  oath.  Here  is  no  room 
for  intending  that  the  Commissioners  governed 
themselves  by  other  lawful  means  of  inquiry. 
The  counsel  for  the  Corporation  admits  that 
this  report  formed  a  ground  of  action,  and  it 
relates  to  numerous  and  important  interests. 
The  appraisers  come  as  witnesses,  and  regular- 
ly should  have  been  sworn  by  the  Commission- 
ers, who,  doubtless,  have  the  ministerial  pow- 
er to  administer  oaths  to  witnesses  at  the 
common  law;  but  the  power  is  also,  in  this  in- 
stance, expressly  given  by  statute.  Laws  rel- 
ative to  N.  Y.  City,  ed.  1833,  p.  748,  938,  Act 
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of  Apr.  20, 1818,  sess.  41,  Vol.  IV.,  ch.  p.  196. 
That  the  Commissioners  may  add  to  their 
stock  of  knowledge  necessary  to  the  proper 
discharge  of  their  duties  by  proper  inquiries 
addressed  to  persons  not  on  oath,  may  be  ad- 
mitted, Spring  Garden  St.,  4  Rawle,  192-194, 
but  coming  to  the  particular  damage  of  cutting 
away  buildings  on  a  street,  etc.,  if  they  do  not 
themselves  personally  perform  *the  [*674 
duty  of  inspection  and  appraisal,  they  should 
take  the  oaths  of  witnesses.  In  the  case  cited,  of 
Spring  Garden  St.,  the  inquest  which  appraised 
the  damages,  on  a  view  of  the  property,  con- 
versed with  the  owners  of  adjoining  property 
in  the  absence  of  the  parties  interested;  and  the 
Supreme  Court  of  Pa.,  would  not,  for  that 
reason,  set  aside  the  inquisition.  They  said  ; 
"An  inquest  of  this  sort  is  restrained  to  no 
peculiar  species  of  evidence,  and  may  resort  to 
any  source  of  information  which  the  members 
of  it  may  think  proper — even  the  evidence  of 
their  senses."  But  the  inquest  there  had  a  per- 
sonal view,  and  were  themselves  making  an 
appraisal.  They  had  not,  as  in  the  case  at  bar, 
delegated  the  duty  of  making  specific  estimates 
to  others,  on  views  to  be  had  by  the  latter,  and 
to  be  acted  upon  as  independent  and  control- 
ling evidence.  There  is  a  wide  difference  be- 
tween this  and  such  incidental  information 
from  citizens  and  adjoining  owners  as  may 
serve  to  explain  what  can  easily  be  ascertained 
either  by  actual  observation  of  the  Commis- 
sioners, or  through  others,  who  should  clearly 
be  sworn  as  witnesses.  In  the  case  at  bar,  the 
report  of  the  appraisers  seems  to  have  been 
sworn  to  for  the  use  of  this  court  on  the  appeal, 
and  presented,  among  other  affidavits,  to  sus- 
tain the  valuations  of  the  Commissioners.  I 
have  before  shown  why  in  my  judgment  it 
cannot  be  received  in  this  point  of  view,  though 
the  force  of  the  last  reason  is  destroyed  by  the 
opinion  of  a  majority  of  this  court  in  the  case 
of  Anthony  St. 

The  question  remains  whether  the  reports  as 
to  both  these  streets  must  not  be  referred  back 
for  reconsideration  in  respect  to  those  lands 
which  were  awarded  in  fee  to  the  Corporation 
as  its  private  property.  If  so  much  of  the  pro- 
ceedings as  relate  to  such  lands  be  void,  it  was 
yet  supposed  by  the  counsel  for  the  Corpora- 
tion that  the  report  might  stand  at  least  for  the 
residue.  But  it  is  evident  that,  if  so  much 
fails,  it  may  result  in  the  necessity  of  material 
alterations  throughout.  It  seems  to  me  that 
must  be  so  of  Cherry  St..  wherein  the  damages 
will  be  less,  and  the  benefit  greater  in  respect 
to  a  considerable  number  of  lots,  provided  the 
land  from  which  the  street  is  to  be  withdrawn 
result,  as  it  will,  to  the  adjoining  owners.  It 
may  be  different  *in  respect  to  John  [*675 
St.,  wherein  there  was,  I  think,  but  a  single  in- 
dividual mentioned,  as  affected  by  this  claim 
of  the  Corporation,  the  latter  being  assessed  in 
respect  to  the  land  awarded.  But  I  can  not 
say  with  certainty,  that  collateral  alteration 
will  not  be  necessary  to  some  extent  here,  as 
well  as  in  the  case  of  Cherry  St. 

The  important  question  is,  whether  the  Act 
of  1818  be  constitutional.  I  have  before  stated 
the  material  provisions  of  that  Act,  with  the 
manner  in  which  the  Corporation  now  seek  to 
apply  it,  and  the  reasons  why  I  think  it  does 
apply  in  its  terms  and  spirit  to  the  side  strips 
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•of  land  awarded  by  the  report  to  the  Corpora- 
tion. I  have  also  stated  that  part  of  the  Con- 
stitution with  which  it  is  supposed  to  conflict. 
The  report  concedes  that  the  land  thus  award- 
ed does  not  belong  to  the  Corporation,  but  to 
individuals  who  are  denominated  owners  un- 
known. Upon  what  principle  or  what  au- 
thority the  Commissioners  concluded  that  the 
adjacent  owners  had  no  title,  I  am  neither  in- 
formed by  the  report,  nor  was  any  reason  giv- 
en on  the  argument.  These  streets  are  admitted 
to  be  ancient.  They  were  not  laid  out  under 
the  statute  which  gives  a  fee  to  the  Corpora- 
tion in  trust  for  tfie  public  use.  Sess.  30,  ch. 
115,  sec.  9.  2  R.  L.,  414;  Vide  Matter  of  17th 
St.,  1  Wend.,  262,  269,  270.  There  the  seisin 
of  the  owner  may  perhaps  be  in  subordination 
to  the  trust  fee  of  the  Corporation.  But  it  can- 
not be  denied  that  the  rules  of  law  by  which 
the  rights  of  owners  adjacent  to  other  public 
highways  are  governed,  apply  with  full  force 
to  the  streets  now  in  question.  These  rules  are 
that  the  adjoining  owner  is  prima  facie,  and  in- 
deed of  common  right,  also  owner  to  the  cen- 
ter of  the  road,  subject  to  the  public  right  of 
way  only.  Woolr.Ways,  5,  6,  and  cases  cited; 
3  Kent,  Com.,  432, 438,  3d  ed.,  and  cases  cited. 
And  it  follows  that  when  the  way  is  discon- 
tinued in  part  or  in  whole,  the  land  over  which 
it  ran  results  pro  tanto  in  full  and  unqualified 
dominion  to  the  adjacent  owner.  Hooker  v. 
Turnpike  Co.,  12  Wend.,  371-373,  per  Nelson, 
J.  The  proprietors,  therefore,  have  at  least 
been  misnamed,  and  the  compensation  improp- 
erly awarded  in  this  respect,  admitting  the  stat- 
tt?6*]  ute  to  be  valid.  *The  adjoining  own- 
ers should  have  been  named  and  paid.  I  be- 
fore remarked  that  where  damages  are  to  be 
paid,  names  become  more  material  than  where 
a  charge  is  made  for  benefit.  By  an  English 
statute,  on  laying  out  a  new  public  wav,  the 
old  must  be  sold  to  the  adjoining  owner,  Woolr. 
Ways,  60;  and  in  that  country  no  doubt  the 
Parliament  would  have  power  to  devest  the 
owner  of  all  claim  to  any  of  his  land,  and  even 
transfer  it  to  another.  Magna  Charta  forbids 
the  transfer,  by  providing  that  no  man  shall 
thus  be  ousted,  but  by  the  law  of  the  land;  yet 
the  charter  is  no  more  than  a  statute,  and  never 
was  understood  to  stand  absolutely  in  the  way 
of  the  Legislature.  Under  the  provisions  of 
our  own  Constitution,  property  can  not  be  thus 
transferred  unless  it  be  taken  for  the  public 
use;  nor  then  except  on  payment  of,  or  pro- 
vision for  a  Just  compensation.  Accordingly 
in  AUxiny  St.,  11  Wend..  149.  it  was  held  that 
a  statute  making  provision  for  transferring  to 
the  Corporation  of  N.  Y.,  a  title  to  the  frag- 
ments of  lots  which  had  been  broken,  in  lay- 
Ing  out  streets,  though  the  same  statute  required 
compensation  to  be  made,  was  void;  on  the 
ground  that  the  land  was  not  taken  for  public 
use.  The  late  Chief  Jtutice  there  said  that  the 
clause  withholding  private  property  from  pub 
lie  use  unless  with  compensation,  in  it-sell  im 
plies  that  it  shall  not  be  taken  for  individual 
use,  and  such  I  think  is  still  more  clearly  the 
meaning  when  that  clause  is  considered  in  con- 
nection with  the  preceding  one  inhibiting  a 
deprivation  of  property  without  due  process  of 
law.  This  clause  is  an  enlargement  and  ex- 
tension of  the  words  in  Magna  Charta,  rh.  29: 
"  No  freeman  shall  be  disseised  of  his  freehold, 
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etc.,  but  by  the  law  of  the  land."  These  words 
"  by  the  law  of  the  land,"  as  said  by  Coke,  2 
Inst..  50,  are  properly  rendered  "  due  process 
of  law,"  among  which  he  mentions  the  writ 
original  at  the  common  law,  the  ordinary  mode 
of  commencing  a  suit,  to  try  the  title,  and  see 
3  Story,  Com.  on  U.  S.  Const.,  661,  sec.  1783. 
Our  Constitution  adopts  the  very  words  of 
Coke;  and  means,  undoubtedly,  that  to  work 
a  change  of  property  from  one  private  per- 
son to  another  some  proceeding  must  be  had 
in  a  court  of  justice  or  before  magistrates;  aj 
least  that  the  legislature  should  have  [*677 
no  power  to  deprive  one  of  his  property,  and 
transfer  it  to  another  by  enacting  a  bargain  be- 
tween them,  unless  it  be  in  the  hands  of  the 
latter,  a  trust  for  public  use.  The  Chief  Justice 
in  the  case  of  Albany  St.,  adds  what  is  very 
obvious,  that  the  quantity  of  land  intended  to 
be  taken  by  the  statute  can  not  vary  the  prin- 
ciple; and  that  the  Legislature  are  incompetent 
to  dispose  of  private  property  in  this  manner, 
whether  in  feet  or  inches.  I  cannot  bring  my- 
self to  doubt  that  the  case  cited  was  decided 
upon  correct  grounds  judiciously  applied;  nor 
have  I  been  able  to  distinguish  the  present  from 
that  case. 

It  is  said  that  the  City  of  N.  Y.  is  a  public 
Corporation,  and  that,  therefore,  all  its  prop- 
erty is  for  public  use.  The  argument  is  equal- 
ly applicable  to  all  municipal  corporations,  by 
which  the  State  is  covered.  If  it  be  good  for  a 
city,  it  is  equally  so  for  a  county,  town  or  vil- 
lage, all  of  which  may  become  legislative  pur- 
chasers on  summary  appraisal,  and  then  sell 
out  to  individuals  using  the  avails  for  the  good 
of  the  Corporation.  Such  a  construction  would 
make  the  constitutional  clause  a  dead  letter. 
Beside,  this  argument  is  answered  by  the  case 
of  Albany  St. 

It  is  said  also  that  much  property  has  from 
time  to  time  been  taken  at  nominal  prices  by 
the  Corporation  under  the  statute  in  question; 
that  they  have  always  sold  to  the  adjacent 
owners  at  the  nominal  prices  which  they  gave, 
and  will  doubtless  do  so  in  this  instance.  But 
they  may  refuse,  and  sell  to  third  persons. 
Laws  of  this  character,  like  all  others, are  made 
to  guard  against  what  people  may  do;  and  not 
trust  to  what  they  will  do. 

It  is  further  urged,  that  closing  part  of  a 
street  is  as  much  a  public  purpose  as  the  open- 
ing or  widening;  that, correcting  the  sinuosities 
of  the  sides  of  the  streets,  which  arise  from  the 
alternate  receding  and  projection  of  buildings, 
is  necessary  for  the  public  convenience.  The 
plain  answer  is,  that,  admitting  the  conven- 
ience, an  absolute  fee  in  the  Corporation  is  not 
necessary  for  the  purpose.  The  sides  can  be 
rendered  straight  by  a  fence,  to  be  continued 
till  the  building  shall  be  carried  out  to  the 
street  line.  The  argument  would,  in  its  utmost 
force,  entitle  the  Corporation  even  *to  [*O7H 
build  a  fence  no  longer  than  the  irregularity  of 
the  street  boundary  continued;  and  the  land 
should  be  taken  avowedly  for  the  purposes  of 
the  public  highway.  But  the  object  proposed, 
if  really  necessary,  would  probably  come  with- 
in the  general  power  commonly  granted  to 
municipal  corporations,  of  repairing  or  amend- 
ing highways  lying  within  their  territorial  Ju- 
risdiction. The  fact  of  convenience  is  also  left 
in  doubt.  No  such  object  is  pretended  in 
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the  petition  recited  by  the  preamble  of  the 
statute. 

The  result  is,  that  the  report  in  the  case  of 
both  John  and  Cherry  Sts.  must  be  referred  back 
for  reconsideration  and  correction,  by  assigning 
and  assessing  the  lands  now  awarded  to  the  Cor- 
poration to  the  adjacent  owners. 

And  in  the  case  of  Cherry  St.,  the  report  must 
be  referred  back  generally  for  reconsideration  as 
to  all  the  objectors. 

Private  property— Owner  cannot  be  deprived  of 
without  due  process  of  law.  Reviewed— 1  Neb.,  33. 

Cited  in-4  Hill,  U7  ;  3  N.  Y..  517  ;  27  N.  Y.,  198 :  57 
N.  Y..  477 :  3  Barb.,  281 ;  11  Barb.,  31 ;  2  Sandf .,  107;  8 
Bos..  112  ;  1  E.  D.  S-,  710:  12  Leg.  Obs..  115  ;  71  Ind., 
219 :  40  Am.  Dec.,  279.  280. 

Commissioners  report— When  final  and  when  re- 
viewable.  Cited  in— 4  Edw.,  597  ;  38  N.  Y..  275 ;  61 
Barb  .  41 :  60  How.  Pr.,  294; 54  How.  Pr.,  318;  16  Abb., 
Pr.,  64  ;  8  Bos.,  112;  1  Sheld.,  410 ;  45  Ind.,  318. 

Distinct  estatesin  property  taken— Apportionment. 
Cited  in-2  Sandf.  Ch.,  489 :  45  Barb.,  419. 

Land  taken  for  highways— .Respective  title  of  public, 
and  owner.  Cited  in-50  N.  Y.,  306  :  34  Barb.,  500  ;22 
How.  Pr.,  115 ;  1  Sandf.,  308 ;  5  Duer,  140:  2  Hilt.,  363. 

Rule  of  compensation  and  damages.    Explained— 

4  Sandf.,  55. 

Cited  in— 29  Hun,  335 ;  5  Duer,  140 :  59  Ind.,  453 ;  31 
N.  J.  L.,  86. 
Also  cited  in-1  Hill,  191 ;  19  Barb.,  508 ;  2  Rob.,  260; 

5  Rob.,  123 :  37  Super.,  585. 


IN  THE  MATTER  OP  WILLIAM  AND  AN- 
THONY STREETS,  IN  THE  CITY  OP  NEW 
YORK. 

Motion  to  Confirm  Report  of  Commissioners  of 
Estimate,  and  Assessment  in  New  York — Ex- 
pediency of  Contemplated  Improvement,  not 
Considered — Benefits  must  Equal  Damages  As- 
sessed— Expense  of  Improvement  —  Statute — 
Practice —  Witnesses—  Evidence  —  Admissibili- 
ty  of— Opinions  of  Witnesses  as  to  Value,  not 
Entitled  to  Much  Consideration — Rights  of 
Landlord  and  of  Tenant  Affected  by  Opening 
Street — Conditions  of  Lease  to  be  Taken  Into 
Account — Award  to  Widow  Entitled  to  Dow- 
er— Commissioners,  not  Bound  to  Pass  on 
Conflicting  Claims  of  Title — Names  of  Owners 
— Doubt  as  to  Owners — Measure  of  Damages. 

On  a  motion  to  confirm  the  report  of  Commission- 
ers of  Estimate  and  Assessment  relative  to  the 
layingr  out,  etc.,  of  streets  in  the  City  of  N.  Y., 
the  policy  or  expediency  of  the  contemplated  im- 
provement will  not  be  considered.  Whether  the  de- 
termination of  the  Corporation  in  this  respect  can 
in  any  way  be  reviewed,  is  matter  of  doubt.  The 
court,  however,  will  send  back  the  report,  where  it 
clearly  appears  that  the  amount  of  benefit  to  own- 
ers of  property  in  the  vicinity  of  the  contemplated 
improvement  is  not  equal  to  the  amount  of  damage 
assessed  to  be  paid  to  other  owners. 

Nor  have  the  Commissioners  of  Estimate  and  As- 
sessment the  rig-fat  to  inquire  into  the  policy  or  ex- 
expediency  of  the  measure ;  nor  have  they  any  dis- 
cretion to  exercise  in  respect  to  the  discontinuing 
of  the  proceeding's. 

It  is  not  necessary  after  a  report  has  been  recon- 
sidered and  corrected  by  the  Commissioners,  to  give 
a  second  notice  of  the  deposit  of  the  report.  If  new 
parties  have  been  brought  in,  they,  it  seems,  should 
nave  personal  notice  so  as  to  enable  them  to  state 
their  objections,  if  any  exist :  if  they  have  not  had 
such  notice,  the  report  will  be  remitted. 

Nor  is  it  necessary  in  a  report  to  specify  in  sep- 
arate columns,  the  benefit  and  the  damage  estimated 
and  assessed  to  the  same  individual ;  it  Is  enough  to 
state  the  benefit  over  and  above  the  damage. 


NOTE.— Constitutional  law— Taking  of  private  prop- 
erty—Improvement of  streets— Measure  of  damages. 
See  Matter  of  Furman  Street,  17  Wend..  649.  note. 
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The  expense  of  the  contemplated  improvement 
may  be  added  to  the  amount  of  damage  to  be  paid 
by  those  benefited,  with  the  exception  made  in  the 
*statute.  of  one  third  of  the  value  of  build- [*679 
ings  to  be  removed,  which  must  be  charged  to  the 
Corporation. 

The  Commissioners,  in  making  up  their  judgment 
as  to  the  value  of  land  taken  for  a  street,  or  as  to 
the  probable  influence  of  the  contemplated  im- 
provement upon  adjacent  land,  are  required  to  view 
the  premises ;  they  may  cause  estimates  to  be  made 
and  receive  the  opinions  of  others,  and  when  they 
act  upon  such  estimates  and  opinions  without  exer- 
cising their  own  judgment,  they  should  require  the 
same  to  be  verified  by  oath ;  but  when  they  ulti- 
mately exercise  their  own  judgment.they  may  make 
inquiries  and  obtain  information  from  others  with- 
out putting  them  under  oath.  Their  report  is  not 
considered  as  the  testimony  of  three  witnesses  to  be 
overbalanced  by  the  testimony  of  a  greater  number 
of  witnesses;  nor  as  the  adjudication  of  a  tribunal 
upon  evidence  adduced  before  them  and,  therefore, 
subject  to  review ;  but  receives  the  consideration 
due  to  the  result  of  the  labors  of  men  selected  for 
their  intelligence,  integrity  and  peculiar  qualifica- 
tions to  discharge  the  duties  of  their  appointment, 
who,  after  gathering  information  from  every  pos- 
sible source,  have  formed  and  pronounced  their 
judgment.  Under  these  circumstances  a  report  of 
Commissioners  is  never  sent  back  for  correction  on 
the  mere  ground  that  the  amount  of  damage  is  es- 
timated too  low,  or  the  amount  of  benefit  assessed 
too  high,  whatever  may  be  the  number  of  witnesses 
who  differ  in  their  estimates  from  the  Commission- 
ers, unless  facts  and  not  the  mere  opinions  of  wit- 
nesses are  produced,  demonstrably  showing  that  the 
Commissioners  have  fallen  into  an  error. 

The  mere  opinions  of  witnesses  as  to  value.are  not 
entitled  to  much  consideration. 

On  a  motion  for  confirmation,  evidence  against 
the  report  will  not  be  received,  unless  it  has  been 
previously  submitted  to  the  Commissioners :  the 
rule  in  respect  to  evidence  to  sustain  the  report  is 
different. 

The  Commissioners  of  Estimate  and  Assessment  in 
the  laying  out,  etc..  of  streets  in  the  City  of  N.  Y., 
in  making  their  estimate  and  assessment  of  loss  and 
damage,  are  bound  to  take  into  consideration  all  the 
covenants  and  conditions  in  a  lease  of  land  required 
for  the  contemplated  improvement,  when  such  land 
is  held  for  a  term  of  years  under  lease :  and  conse- 
quently, if  there  be  a  covenant  for  renewal  of  the 
term,  and  such  renewal  at  the  rent  reserved  will  add 
to  the  value  of  the  interest  of  the  tenant  in  the  land, 
it  is  their  duty  to  award  such  value  in  addition  to 
the  present  value  of  the  term  to  the  tenant,  and  not 
to  the  landlord ;  the  latter  being  entitled  only  to  the 
value  of  the  reversion  after  the  expiration  of  the 
time  which  would  have  been  embraced  in  the  re- 
newed lease  had  the  same  been  executed. 

So,  on  the  other  hand,  if  there  be  covenants  and 
stipulations  in  the  lease  beneficial  to  the  landlord, 
they  must  in  like  manner  be  taken  into  considera- 
tion. 

Where  a  widow  is  entitled  to  dower  in  land  re- 
quired for  a  street.and  the  fact  is  known  to  the  Com- 
missioners, it  is  their  duty  to  award  to  her,  in  her 
own  name,  the  value  of  her  life  estate  in  the  prem- 
ises :  it  is  erroneous  in  such  case  to  award  the  dam- 
age to  the  estate  of  her  late  husband. 

The  Commissioners,  however,  are  not  bound  to 
pass  upon  conflicting  claims  of  title,  when  they  de- 
pend upon  controverted  facts  or  diflicult  questions 
of  law.  but  may  in  such  cases  report  without  speci- 
fying the  names  or  the  *estates  or  interests  of  [*68O 
the  owners,  and  generally  say  that  the  land  belongs 
to  unknown  owners. 

Where  land  is  assessed  as  benefited,  and  there  is 
doubt  as  to  the  owners,  it  will  not  affect  the  report 
that  the  land  is  returned  as  belonging  to  the  estate 
of  the  persons  last  in  possession ;  it  seems  it  would 
be  otherwise  where  the  report  awards  damage  for 
the  land  taken. 

Where  the  owner  has  the  unrestricted  power  of 
alienation,  and  the  property  may  be  converted  by 
him  to  any  use  whatever  at  his  volition,  the  present 
use  and  the  purpose  as  to  future  enjoyment  cannot 
be  regarded  in  estimating  damage  or  benefit  in  ref- 
erence to  the  opening  of  streets— the  only  standard 
in  such  case  is  the  market  value  of  the  property 
taken  or  benefited. 

Citations— 3  Wend..  452 :  11  Wend..  77, 150, 154:  2  R. 
L.,  417,  sees.  173. 177.  178, 182. 185, 189 ;  3  Paige,  114 :  15 
Wend..  364 ;  17  Wend.,  668:  4  Laws,  172  a;  Stat.  1818, 
p.  182, 196,  sec.  2 ;  16  Johns-,  231. 
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AT  the  last  March  special  term,  Mr.  R.  Em- 
met, counsel  for  the  Corporation,  moved 
the  confirmation  of  the  report  of  the  Commis- 
sioners of  Estimate  and  Assessment  in  the  case 
of  William  St.  This  street  is  widened  from 
Maiden  Lane  to  Frankfort  St.,  and  is  extended 
from  Frankfort  to  Chatham  St. 

Mr.  W.  S.  Johnson,  on  behalf  of  many 
land-owners  affected  by  the  improvement,  was 
also  heard  in  support  of  the  motion  for  con- 
firmation. 

3f<?*«r*.  R.  Bogardus.  J.  B.  Scoles,  Mr. 
Scidmore  and  C.  O'Conor  were  heard  on 
behalf  of  27  persons  who  object  to  the  report. 

.Mr.  R.  Emmet,  on  a  subsequent  day,  also 
moved  the  confirmation  of  the  report  of  the 
Commissioners  of  Estimate  and  Assessment  in 
the  case  of  Anthony  St.  This  street  is  widened 
from  Hudson  to  Orange  St., and  extended  from 
Orange  to  Chatham  St. 

Vox/-*.  B.  Drake,  J.  McKown,  J.  Mc- 
Keon.  W.  Inglis,  J.  B.  Scoles.  R.  Bo- 
gardus,  E.  L.  B.  Brooks,  C.  O'Conor 
and  M.  Hoffman  were  heard  on  behalf  of  28 
individuals  who  object  to  the  report. 

The  questions  discussed  on  the  argument  of 
those  motions,  and  the  facts  upon  which  they 
arose,  are  sufficiently  stated  in  the  opinion  de- 
livered : 

O81*J  *  By  the  Court,  Bronson,  /.  The 
course  of  the  argument  in  these  two  cases  ren- 
ders it  proper  to  say. that  whether  the  Common 
Council  has  too  much  power  in  relation  to 
opening  and  improving  streets,  and  whether 
the  trust  has  been  abused,  are  questions  which 
belong  to  the  Legislature  and  the  people  of  the 
City  of  N.  Y. — not  to  this  court.  The  power 
of  determining  when  and  what  improvements 
of  this  kind  shall  be  undertaken, has  been  con- 
fided by  law  to  the  Common  Council  ;  and  if 
its  decision  can  ever  be  directly  reviewed  by 
this  court,  it  certainly  cannot  be  done  on  a  mo- 
tion for  the  confirmation  of  the  Commissioners' 
report.  Indirectly  or  incidentally.it  may  some- 
times be  our  duty  to  inquire  whether  the  Cor- 
poration has  acted  upon  sufficient  considera- 
tion. If  it  appear  that  the  substantial  benefits 
to  the  persons  assessed  are  not,  at  the  least, 
equal  to  all  the  damage  which  others  will  sus- 
tain, it  will  be  the  duty  of  the  court  to  refuse 
a  confirmation  and  send  back  the  report,  al- 
though the  effect  may  be  to  postpone  the  im- 
provement, or  defeat  it  altogether,  fourth 
Aoenue,  8  Wend.,  452  ;  Albany  St..  11  Id.,  150. 
Beyond  this  we  have  nothing  to  do  with  the 
policy  or  expediency  of  the  measure.  It  is  com- 
menced by  the  Corporation,  and,  down  to  the 
time  of  the  confirmation  of  the  report,  with 
that  body  rests  whatever  there  may  be  of  re- 
sponsibility in  continuing  the  proceeding.  Ca- 
nal 81.,  11  Wend.,  154. 

So,  also,  the  Commissioners  of  Estimate  and 
Assessment  have  nothing  to  do  with  the  policy 
or  expediency  of  the  measure  ;  nor  does  It  rest 
with  them  to  say  when  the  proceeding  shall  be 
discontinued.  Their  duty  consists  in  ascertain- 
ing and  reporting  what  will  be  theeffect  of  the 
proposed  improvement  upon  the  several  land 
owners  within  its  influence.  They  are  to  in- 
quire who  will  suffer  "loss  and  damage,"  and 
who  will  derive  "benefit  and  advantage  ;"  and 
to  make  such  an  estimate  and  assessment  as 
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will  secure  just  compensation  to  the  one,  and 
subject  the  other  to  nothing  more  than  a  rea- 
sonable burden.  If  the  Commissioners  have 
done  this,  no  one  has  a  right  to  complain  that 
they  have  not  done  more. 

*II.  It  is  objected  that  a  new  notice  f*682 
should  have  been  given  after  the  Commission- 
ers had  reconsidered  and  corrected  their  esti- 
mate and  assessment.  2  R.  L.,  417,  sec.  182. 
It  has  not  been  the  practice  to  give  a  second 
notice,  and  I  think  it  is  not  required  by  the 
statute.  Patterson  v.  N.  Y.,\  Paige,  114.  If 
the  Commissioners  in  reviewing  their  report 
had  made  new  parties,  by  assessing  persons  for 
benefit  who  were  not  before  assessed,  and  had 
not  given  them  notice  of  the  proceeding,  we 
should  probably  send  back  the  report  for  the 
purpose  of  giving  such  new  parties  the  oppor- 
tunity of  being  heard  before  the  Commission- 
ers. But  that  is  not  this  case.  All  of  the  ob- 
jectors were  named  in  the  original  report,  and 
have  already  been  heard  before  the  Commis- 
sioners. So  far  as  they  are  concerned.it  would 
be  idle  to  send  back  the  report.  This  is  a  mere 
question  of  regularity  ;  and  as  to  that  I  have 
already  said,  that  only  one  notice  is  required 
by  the  statute. 

III.  Where  the  same  individual  will   both 
suffer  damage  and  derive  a  benefit  from  the 
improvement,  the  Commissioners  are  not  re- 
quired to  state  the  amount  of  damage  and  ben- 
efit separately,  but  only  to  estimate  and  report 
the  "excess  and  surplus  "  of  the  one  over  the 
other.  Sec.  178.  That  course  has  been  pursued 
in  these  cases. 

IV.  The  aggregate  of  assessments  exceeds  the 
whole  amount  allowed  for  damages,  by  a  sum 
which  will  pay  the  charges  and  expenses  of  the 
Commissioners.     This  does  not  lay  the  foun- 
dation for  a  valid  objection  to  the  report.  The 
Legislature  evidently  intended  that  the  whole 
expense  of  the  improvement  should  be  charged 
on  the  land  owners  benefited  by  it,  sees.  185, 
189,  with  the  single  exception,  that  one  third 
of  the  value  of  any  building  which  it  may  be 
necessary  to  remove,  may  be  charged  on  the 
Corporation.     Sec.  178.     But  although  this  is 
not.  in  itself,  a  valid  objection  to  the  report, 
no  one  can  be  rightfully  assessed,  for  any  pur- 
pose,  beyond   the   "benefit  and   advantage" 
which  he  will  derive  from  the  improvement. 
Whether  anyone  has  just  cause  of  complaint 
upon  that  ground  will  be  considered  hereafter. 

*V.  Where  the  same  individual  owns  [*O8IJ 
(what  are  usually  called)  several  lots  of  land 
lying  in  one  body,  the  Commissioners  are  not 
required  to  make  a  separate  estimate  or  assess- 
ment for  each  lot,  but  may  include  the  whole 
in  one  valuation  and  description.  Although 
"lots"  are  mentioned  in  the  statute,  tin-  lan- 
guage generally  is,  "  lands,  tenements,  here- 
ditaments and  premises." 

Joseph  and  Henry  Hart  are  the  assignees  of 
John  Field,  who  is  the  lessee  of  Peter  Loril- 
lard,  of  three  lots  on  Chatham  St.,  for  the  term 
of  five  years  from  Aug.  1,  1885,  at  the  annual 
rent  of  $900.  with  a  covenant  by  the  lessor  for 
two  renewals  of  the  least — the  one  for  the  term 
of  five  and  the  other  for  the  term  of  six  years, 
at  a  rent  which  Khali  be  equal  to  five  per  cent, 
on  the  appraised  value  of  the  property,  with  a 
proviso  that  the  rent  shall  not  be  less  than  $800 
per  annum.  A  part  of  these  lots  will  be  taken 
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far the  extension  of  William  St.  The  Com- 
missioners have  only  allowed  damages  to  the 
assignees  in  reference  to  the  original  term,  with- 
out at  all  regarding  the  covenant  for  two  re- 
newals of  the  lease.  All  the  residue  of  the 
damage  has  been  allowed  to  the  landlord.  In 
this  I  think  the  Commissioners  erred.  The  Cor- 
poration is  authorized  to  take  lands  for  im- 
provements of  this  kind,  on  making  "compen- 
sation and  recompense  "  to  "the  parties  and 
persons  "  who  will  suffer  loss  and  damage,  sec. 
177;  and  the  Commissioners  are  to  make  "  a 
just  and  equitable  estimate  and  assessment  of 
the  loss  and  damage,  if  any,  over  and  above 
the  benefit  and  advantage  to  the  respective  own- 
ers, lessees,  parties  and  persons  respectively, 
entitled  unto  or  interested  in  the  lands.  Sec. 
178.  This  provision  extends  as  well  to  the  ten- 
ant for  a  term  of  years  as  to  the  owner  of  the 
reversion;  and  I  do  not  see  how  there  can  be  a 
just  and  equitable  estimate  of  the  loss  and  dam- 
age of  the  tenant  without  taking  into  consider- 
ation all  the  covenants  and  conditions  in  the 
lease  which  affect  his  beneficial  interest  in  the 
land.  It  involves  an  inquiry  into  the  annual 
value  of  the  property,  the  amount  of  the  rent 
reserved,  the  duration  of  the  term,  and  all 
those  stipulations, whether  by  way  of  covenant 
684*]  or  condition,  *which  go  either  to  en- 
large or  qualify  the  interest  of  the  tenant. 

Por  the  purpose  of  illustration,  we  will  take 
a  case  in  which  the  whole  of  the  property  is 
required  for  the  contemplated  improvement. 
The  value  of  the  land  is  the  measure  of  dam- 
ages. If  the  ownership  of  the  property  is  di- 
vided between  a  landlord  and  his  tenant,  each 
may  sustain  a  part  of  the  loss  and  will  be  en- 
titled to  a  portion  of  the  compensation  and  rec- 
ompense. If  the  rent  reserved  is  equal  to  the 
full  annual  value  of  the  property,  and  there  is 
nothing  else  to  affect  the  question,  the  land- 
lord will  be  entitled  to  all  the  damages.  The 
tenant  loses  nothing,  and  is,  consequently,  en- 
titled to  nothing — or  at  most  only  to  a  nominal 
sum.  But  if  the  rent  is  less  than  the  annual 
value,  the  tenant  sustains  a  portion  of  the  loss. 
The  duration  of  the  term  then  becomes  an  im- 
portant consideration  ;  for  the  longer  it  may 
continue  the  greater  is  the  damage  done  to  the 
tenant,  whilelhe  loss  to  the  landlord  as  owner 
of  the  fee,  is  diminished  to  the  same  extent. 

The  value  of  the  term,  whether  long  or  short, 
may  be  affected  by  other  stipulations  in  the 
contract  than  those  "directly  relating  to  the  rent. 
If,  for  example,  the  tenant  is  to  pay  taxes,  the 
amount  of  that  burden  constitutes  a  part  of  the 
price  which  he  pays  for  the  enjoyment  of  the 
property.  So  if  the  tenant  agree  to  make  erec- 
tions or  other  improvements  on  the  land  which 
will  endure  beyond  the  term,  the  value  of  his 
interest  in  the  property  is  plainly  diminished, 
and  that  of  the  landlord  increased  by  the  cove- 
nant. In  the  case  before  us  the  tenant  has  cov- 
enanted to  pay  not  only  ordinary,  but  all  ex- 
traordinary taxes,  duties  and  assessments  on 
the  property  during  the  term.  He  has  thus 
charged  himself  with  such  burdens  as  may  be 
imposed  for  opening,  regulating  and  paving 
streets  and  public  places,  and  making  other  im 
provements  which  will  enhance  the  value  of 
the  reversion.  It  is  evident  that  this  covenant 
must  affect  the  relative  interests  of  the  parties 
in  the  property.  The  value  of  the  term  is  di- 
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minished,  and  that  of  the  reversion  is  increased 
by  the  covenant. 

*Upon  the  same  principle  the  stipu-  [*685 
lations  of  the  landlord  must  affect  the  relative 
interests  of  the  parties.  If  the  lease  for  the 
original  term  is  beneficial  to  the  tenant,  the  un- 
qualified right  of  renewal  for  a  further  period 
on  the  same  terms,  must  increase  the  value  of 
the  tenant's  interest  in  the  property,  while  it 
diminishes  the  value  of  the  reversion.  In  this 
case  the  rent  on  the  renewals  of  the  lease  may 
be  either  more  or  less  than  that  reserved  for 
the  original  term;  but  it  seemed  to  be  con- 
ceded on  the  argument  that  the  renewals  on 
the  specified  terms  would  be  beneficial  to  the 
tenant. 

It  is  true  that  the  covenant  for  a  renewal 
does  not  create  a  legal  estate  in  the  land,  and 
in  a  court  of  law  it  can  only  be  enforced  by  an 
action  to  recover  damages.  But  a  court  of 
equity  regards  it  as  an  estate,  and  will  decree 
a  specific  performance  of  the  contract.  The 
statute  provides  for  all  parties  and  persons  in- 
terested in  the  lands,  and  requires  a  just  and 
equitable  estimate  for  their  loss  and  damage  ; 
and  I  cannot  doubt  that  it  extends  to  the  equi- 
table interest  created  by  the  covenant  for  a  re- 
newal. I  will  not  say  that  the  Commissioners 
must  take  notice  of  every  equity  that  may  ex- 
ist, nor  that  they  are  at  liberty  to  do  so.  It  is 
enough  for  this  case  that  the  tenant  has  a  legal 
estate  in  the  land,  which  may  be  more  valua- 
ble in  consequence  of  the  covenant  for  a  re- 
newal of  the  lease. 

The  opinion  that  the  Legislature  intended 
the  Commissioners  should  take  into  considera- 
tion all  the  stipulations  in  the  lease  is  confirmed1 
by  the  181st  section  of  the  statute.  It  provides 
that  where  the  whole  of  any  lot  shall  be  taken  v 
"all  the  covenants,  contracts  and  engagement* 
between  landlord  and  tenanf'touching  the  prop- 
erty shall,  upon  the  confirmation  of  the  report^ 
"  cease  and  determine,  and  be  absolutely  dis- 
charged;" and  that  where  only  a  part  of  any 
lot  is  taken  the  contract  shall  cease  pro  tanto. 
We  cannot  suppose  that  the  Legislature  would 
nullify  the  covenants  between  landlord  and  ten- 
ant without  providing  for  a  just  and  equitable 
adjustment  of  their  respective  interests  under 
the  contract  in  the  award  of  damages. 

In  this  case  only  a  part  of  the  land  has  been 
taken  for  the  improvement,  and  as  to  that 
the  lease,  with  all  its  covenants  *and  [*686 
conditions,  is  at  an  end.  But  in  relation  to  the 
residue  of  the  property,  the  contract  still  re- 
mains in  full  force.  There  will  be  an  appor- 
tionment of  the  rent  in  the  ratio  which  the 
value  of  the  land  remaining  bears  to  the  value 
of  the  part  which  has  been  taken,  Oillespie  v. 
Thomas,  15  Wend.,  464;  and  all  the  covenants 
and  conditions  in  the  lease  will  apply  to  the 
residue  of  the  property.and  the  amount  of  rent 
chargeable  upon  it  according  to  the  apportion- 
ment. These  consequences,  which  will  result 
from  the  proposed  improvement,  should  be 
taken  into  consideration  by  the  Commissioners, 
and  the  whole  amount  of  compensation  and  rec- 
ompense for  the  property  taken  should  be  di- 
vided between  landlord  and  tenant  in  such  a 
manner  as  will  do  equal  justice  to  both  parties. 

Whether  upon  the  principles  I  have  laid 
down,  a  sufficient  allowance  has  been  made  to 
the  assignees  of  the  lease,  is  a  question  which 
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I  have  not  considered.  As  it  was  admitted  on 
the  argument  that  the  Commissioners  had  not 
acted  upon  the  rule  of  regarding  all  the  cove- 
nants and  conditions  in  the  lease,  the  report 
must  be  referred  back  for  revisal  and  correc- 
tion. 

VII.  Thomas  Mooney  died  seised  of  a  lot  of 
land  at  the  corner  of  Cross  and  Orange  Sts. , 
the  whole  of  which  will  be  taken  for  extending 
Anthony  St.  He  made  his  will,  disposing  of 
all  his  real  estate,  and  made  a  particular  pro- 
vision for  his  wife,  on  condition  that  she  re- 
linquish her  right  of  dower.  Maria  Mooney, 
the  widow,  refused  the  provision  made  by  the 
will,  and  elected  to  take  her  dower,  and  was 
in  the  receipt  of  one  third  of  the  rents  and 
profits  of  the  real  estate  at  the  time  the  esti- 
mate and  assessment  was  made.  The  Commis- 
sioners awarded  the  damages  to  the  "  estate  of 
Thomas  Mooney."  The  widow,  in  due  time, 
made  her  objection  to  the  report,  and  insisted 
that  a  just  proportion  of  the  damage  should  be 
awarded  to  her  by  name;  but  the  Commission- 
ers disregarded  the  objection. 

The  statute  provides,  that  "where  the  own- 
ers and  parties  interested,  or  their  respective 
estates  and  interests  are  unknown,  or  not  fully 
known  to  the  Commissioners,"  it  shall  be  suf- 
ficient to  set  forth  in  the  report  "in  general 
687*]  terms,"  *the  suras  to  be  paid  "to  or  by 
the  owners  generally,"  of  the  lands  "  in  re- 
spect of  the  whole  estate  and  interest  of  whom- 
soever may  be  entitled  unto  or  interested  in  the 
said  lands, without  specifying  the  names  or  the 
estates  or  interest  of  such  owners,  or  of  any  or 
either  of  them."  Sec.  178.  In  cases  falling 
within  this  provision,  the  money  awarded  for 
damages  is  paid  into  this  court  for  the  benefit 
of  the  parties  who  may  be  legally  entitled  to  it. 
Sec.  184.  The  provision  is  broad  enough  to  in- 
clude cases  where,  although  the  names  of  the 
owners  may  be  known  to  the  Commissioners, 
the  quantum  of  their  respective  interests  has 
not  been  ascertained  ;  and  it  may  relieve  the 
Commissioners  from  the  necessity  of  passing 
upon  conflicting  claims  of  title,  although  some 
of  the  parties  should  require  them  to  do  so.  It 
is  more  fit  that  such  questions  should  be  set- 
tled by  the  court,  whose  business  it  is  to  de- 
clare the  law.  and  where  a  feigned  issue  may 
be  awarded  for  the  purpose  of  settling  contro- 
verted questions  of  fact. 

But  in  this  case,  although  questions  of  some 
difficulty  may  possibly  arise  between  the  exec- 
utors or  Thomas  Mooney  and  the  persons  in- 
terested in  his  real  estate  as  heirs  or  devisees, 
there  was  no  question  in  relation  to  the  right 
of  Mrs.  Mooney.  The  name  of  the  owner  and 
her  estate  and  interest  in  the  land  were  known 
to  the  Commissioners.  The  value  of  her  life 
estate  in  one  third  of  the  lot  might  have  been 
ascertained  without  difficulty.  A  portion  of 
the  whole  amount  of  damages  would  then  have 
been  awarded  to  her  by  name,  and  the  money 
would  have  been  paid  by  the  Corporation,  sec. 
l?:i.  without  subjecting  her  to  the  delay  and 
expense  of  coming  to  this  court  to  obtain  her 
share  of  the  damages.  The  statute  in  express 
terms  requires  the  Commissioner* to  "net  forth 
the  names  of  the  respective  owners" of  the  land. 
"  as  far  forth  as  the  same  shall  be  ascertained 
by  them."  Here  the  name  of  one  of  the  own 
era,  and  the  extent  of  her  interest  were  ascer- 
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tained.  Whoever  might  be  entitled  to  the  in- 
heritance, her  right  to  a  life  estate  in  one  third 
of  the  lot  was  unquestioned.  I  think  the  Com- 
missioners erred  in  disregarding  her  objection, 
and  the  report  must,  consequently,  go  back, 
for  revisal  and  correction. 

*VIII.  In  the  case  of  Anthony  St.,  [*688 
certain  lots  which  are  assessed  for  benefit  and 
advantage,  are  mentioned  in  the  report  as  be- 
longing to  the  "estate  of  Jacob  Harsen."  John 
O.  Fay  and  Catharine,  his  wife,  filed  objec- 
tions with  the  Commissioners;  the  first  of 
which  was,  that  the  property  belonged  to  the 
estate  of  Catharine  Harsen,  who  was  the  wife 
of  Jacob  Harsen,  and  that  the  Commissioners 
should  have  so  reported.  The  validity  of  this 
objection  depended  on  certain  allegations  which 
they  set  up  in  relation  to  the  source  of  the 
title,  and  involved  the  question  whether  a  deed 
executed  and  acknowledged  by  husband  and 
wife,  and  recorded  in  1790,  under  which,  as 
was  alleged,  Jacob  Harsen  derived  his  title, 
was  so  acknowledged  as  to  make  it  a  valid  con- 
veyance by  the  wife.  If  this  question  should 
be  decided  against  them,  the  objectors  then  in- 
sisted that  the  Commissioners  should  pass  upon 
the  validity  of  certain  trusts  and  devises  in  the 
will  of  Jacob  Harsen,  which  they  alleged  were 
void.  If  this  question  should  also  be  decided 
against  the  objectors,  they  then  insisted  that 
the  Commissioners  should  set  forth  in  their  re- 
port the  particular  interests  in  the  property, 
created  by  the  will  of  Jacob  Harsen,  supposing 
it  valid.  The  Commissioners  did  notaltertheir 
report,  and  the  objectors  now  oppose  its  con- 
firmation. 

It  is  not,  I  think,  the  duty  of  the  Commis- 
sioners to  pass  upon  conflicting  claims  of  title, 
where  they  depend  either  upon  strongly  con- 
troverted facts,  or  difficult  questions  of  law. 
Such  matters  should  be  settled  by  courts  and 
juries.  Whether  the  acknowledgment  of  the 
deed  of  1790  by  ike  feme  covert  was  sufficient 
to  pass  her  estate,  is  a  question  of  considerable 
difficulty;  and  whether  a  trust  to  receive  and 
pay  over  the  rents  and  profits  of  land  can  be 
upheld,  is  a  point  upon  which  the  highest  ju- 
dicial officers  in  the  State  have  arrived  at  dif- 
ferent conclusions,  and  is  still  open  for  adjudi- 
cation. The  Legislature  did  not  intend  that 
such  questions  should  be  settled  by  the  Com- 
missioners; and  it  was  for  this,  among  other 
reasons,  provided,  that  "where  the  owners  and 
parties  interested,  or  their  respective  estates 
and  interests  are  unknown,  or  not  fully  known 
to  the  Commissioners,"  *they  may  re-  [*O8J> 
port  "  without  specifying  the  names  or  the  es- 
tates or  interests  of  such  owners."  Sec.  178. 

The  form  in  which  this  assessment  is  made 
can  work  no  serious  injury  to  anyone.  The 
sum  assessed  is  a  lien  and  charge  on  the  land, 
sec.  186,  and  will  only  affect  the  true  owners, 
whoever  they  may  be.  The  form  adopted  can 
create  no  personal  liability  which  would  not 
have  existed  had  the  Commissioners  pursued 
the  more  usual  course  of  reporting  that  the 
lots  belonged  to  "unknown  owners." 

Where  an  allowance  is  made  for  damage*,  it 
in  more  important  that  the  owner  should  be 
named  in  the  report,  or  at  leant,  that  heshould 
not  be  misnamed.  If  the  damages  are  awarded 
to  the  wrong  person,  he  may  receive  the  mon- 
ey from  the  Corporation;  and  if  unable  to  re- 
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fund  it.  the  rightful  owner  may  suffer  irrepa- 
rable injury.  Sees.  173,  174.  No  such  conse- 
quence can  result  in  this  case,  and  the  report, 
so  far  as  these  parties  are  concerned,  should 
not  be  disturbed. 

IX.  The  Society  of  the  N.  Y.  Hospital  owns 
the  block  of  ground  bounded  by  Broadway, 
Duane.  Church  and  Anthony  Sts.,  except  a  part 
of  the  front  on  Broadway,  which  belongs  to 
others.  A  strip  of  the  Society's  land,  25  feet 
wide  and  365  feet  long,  will  be  taken  for  the 
widening  of  Anthony  St.,  and  the  Commission- 
ers have  allowed  the"  society,  for  loss  and  dam- 
age over  and  above  benefit  and  advantage,  the 
sum  of  $1,953.  This  sum  will  rebuild  the 
fence  on  the  new  line  of  Anthony  St.  and  cov- 
er all  the  damage  which  the  society  will  sus- 
tain, if  the  loss  of  the  land  be  not  in  itself  an 
injury. 

The  Society  owns  the  fee  of  the  land,  and 
has  the  power  of  alienation.  The  only  thing 
peculiar  to  this  case  is  the  use  to  which  the 
property  is  now  applied,  and  the  desire  of  the 
Society  to  continue  the  same  mode  of  enjoy- 
ment for  the  future. 

This  public  hospital  or  infirmary  is  well  de- 
scribed in  the  charter  granted  to  the  Society 
by  Gov.  Dunmore  in  1771,  as  an  institution 
"calculated  for  relieving  the  diseases  of  the 
indigent,  and  preserving  the  lives  of  many  use- 
ful members  of  the  community;"  and  it  has 
since  been  recognized  by  the  Legislature  as 
69O*]"an  institution  of  great  public  *utility." 
A  large  extent  of  grounds  beyond  what  is  re- 
quired for  the  buildings  is  deemed  important 
for  the  purpose  of  securing  a  free  circulation 
of  air,  and  affording  a  suitable  promenade  for 
invalids.  It  is  not  a  hospital  for  incurables, 
the  location  of  which  would  be  comparatively 
unimportant:  but,  in  the  language  of  the  Gov- 
ernors: "It  is  designed  to  afford  relief  in  those 
cases  of  daily  occurrence  in  the  center  of  busi- 
ness, where  the  removal  of  the  subject  to  any 
•considerable  distance,  and  the  delay  necessa- 
rily attending  upon  such  removal, involve  con- 
sequences always  injurious,  and  often  fatal." 
They  are  of  opinion  that  no  other  "suitable 
location  could  be  procured  within  the  com- 
pactly built  part  of  the  city  at  any  sacrifice  of 
funds." 

I  am  fully  satisfied  that  the  Hospital  is  now 
in  the  right  place,  and  that  it  would  be  very 
difficult,  if  not  impossible,  to  find  another  site 
combining  all  the  advantages  of  the  present  lo- 
cation. But  the  contemplated  improvement 
does  not  involve  the  necessity  of  a  removal, 
nor  do  I  perceive  that  it  can  work  any  very 
serious  injury  to  the  Society.  The  widening 
of  the  street  will  only  take  25  feet  from  the 
side  of  a  lot  440  feet  wide,  without  either  touch- 
ing the  present  buildings,  or  interfering  with 
the  site  of  a  new  building  which  the  Society 
contemplate  erecting.  As  the  opening  will  ex- 
tend beyond  these  grounds,  it  cannot  impede, 
but  will  tend  to  improve,  the  free  circulation 
of  air  at  the  Hospital.  The  promenade  will  be 
diminished  a  little,  and  carts  and  carriages  may 
pass  a  few  feet  nearer  to  the  hospital  buildings 
than  they  do  at  present.  But  these  are  not 
matters  of  very  great  importance. 

As  a  general  rule  in  making  these  estimates 
and  assessments,  the  present  use  of  the  prop- 
erty, and  the  purpose  of  the  owner  in  relation 
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to  its  future  enjoyment,  must  be  laid  out  of 
view.  The  only  safe  and  practical  course — 
the  one  which  will  do  equal  justice  to  all  par- 
ties, is  to  consider  what  will  be  the  influence 
of  the  proposed  improvement  on  the  market 
value  of  the  property.  What  is  it  now  fairly 
worth  in  the  market,  and  what  will  be  its  value 
after  the  improvement  is  made?  Purman  St., 
17  Wend.,  608.  In  the  case  of  churches,  and 
lands  which  can  only  be  used  for  a  cemetery, 
*a  different  rule  has  been  laid  down.  [*691 
Matter  of  the  Mayor,  etc.,  11  Johns.,  77;  Albany 
St.,  11  Wend.,  150.  But  it  should  be  remarked 
in  relation  to  these  cases,  that  they  proceed  on 
the  ground  that  the  owner  cannot  apply  the 
property  to  any  new  or  different  use.  Where 
the  owner  has  the  unrestricted  power  of  alien- 
ation, and  the  property  may  be  converted  to 
any  new  use  at  his  pleasure,  it  is  difficult  to 
see  upon  what  principle  an  exception  can  be 
made  to  the  rule  of  regarding  only  the  market 
value.  After  the  owner  has  escaped,  what 
would  otherwise  be  a  just  burden,  on  the 
ground  that  he  does  not  intend  to  use  the  prop- 
erty in  a  way  which  will  make  the  improve- 
ment beneficial,  he  may  change  his  mind — 
throw  the  property  into  the  market,  and  real- 
ize advantages  for  which  others  have  been 
made  to  pay. 

If  we  regard  the  market  value  of  the  prop- 
erty, it  is  impossible  to  say  that  any  injustice 
has  been  done  by  the  Commissioners.  Accord- 
ing to  the  representation  of  the  Governors  of 
the  Hospital  and  the  affidavits  which  they  have 
submitted,  the  land  taken  for  widening  the 
street  is  worth  from  $20,000  to  $25,000.  But 
none  of  the  witnesses  either  say  or  intimate  an 
opinion,  that  the  value  of  the  residue  of  the 
property,  for  general  purposes,  will  not  be  in- 
creased by  the  improvement  to  a  sum  fully 
equal  to  the  value  of  the  part  taken.  All  the 
affidavits  are  nearly  in  the  same  form,  and 
each  of  the  witnesses  expresses  the  belief  that 
the  contemplated  improvement  will  not  make 
the  remaining  property  "more  valuable  to  the 
said  Society,  or  for  any  purposes  of  said  insti- 
tution than  the  same  now  is."  If  we  disregard 
the  particular  use  to  which  the  property  is  ap- 
plied, the  proofs  submitted  furnish  no  ground 
whatever  for  saying  that  the  sum  awarded  by 
the  Commissioners  is  less  than  the  damages 
which  will  be  sustained. 

But  if  we  depart  from  the  rule  of  regarding 
only  the  market  value  of  the  property,  and 
take  into  consideration  the  particular  mode  of 
enjoyment,  I  do  not  perceive  that  it  can  alter 
the  result.  We  have  already  seen  that  the  con- 
templated improvement  does  not  involve  the 
necessity  of  removing  the  Hospital,  and  that 
it  can  work  no  material  injury  *to  the  [*692 
property  for  the  purposes  to  which  it  is  now 
applied.  None  of  the  witnesses  go  further 
than  to  express  the  belief  that  "The  greater 
proximity  of  the  street  will  render  the  said  re- 
maining ground  less  useful  for  the  purposes  of 
the  said  institution,  and  less  valuable  to  said 
Society."  Although  the  street  (the  only  thing 
complained  of)  will  be  nearer  in  consequence 
of  the  improvement  than  it  was  before,  it  will 
still  be  more  than  80  feet  distant  from  the  pres- 
ent buildings,  and  about  15  feet  from  the  one 
in  contemplation.  Whatever  injury  may  re- 
sult from  "the  greater  proximity  of  the  street," 
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must,  I  think,  be  fully  compensated  by  the 
contemplated  opening  each  way  beyond  the 
hospital  grounds.  The  witnesses  only  express 
the  opinion  that  the  property  will  be  rendered 
"less  valuable"  to  the  Society,  without  saying 
to  what  amount.  Had  they  believed  that  there 
would  be  any  considerable  diminution  of  value, 
it  is  reasonable  to  suppose  that  a  sum  would 
have  been  mentioned,  especially  as  the  wit- 
nesses, in  giving  their  opinion  of  the  value  of 
the  property  for  general  purposes,  do  specify 
the  amount. 

There  is  nothing  then  in  the  proofs  submit- 
ted which  will  authorize  us  to  say  that  the 
Commissioners  have  erred.  The  result  is  the 
same  whether  we  regard  the  mode  of  enjoy- 
ment, or  look  only  to  the  market  value  of  the 
property. 

The  error  into  which  the  officers  of  the  in- 
stitution have  fallen,  consists  in  adopting  dif- 
ferent rules  for  making  estimates  for  benefit 
and  for  damage.  In  the  one  case  they  take 
into  consideration  the  use  to  which  the  prop- 
erty is  applied;  in  the  other  they  disregard  it, 
and  give  the  market  value.  They  will  derive 
no  benefit,  because  the  property  which  remains 
is  appropriated  to  a  particular  use;  but  they 
will  sustain  damage,  because  the  property  taken 
is  valuable  for  general  purposes.  This  will 
not  do.  The  manner  of  enjoyment  must  either 
be  disregarded  altogether,  of  it  must  be  taken 
into  consideration  throughout.  Albany  St.,  11 
Wend.,  150. 

While  I  commend  the  diligence  and  zeal 
with  which  the  Governors  of  the  Hospital  have 
•defended  this  noble  charity  against  the  possi- 
bility of  harm,  I  am  unable  to  say  that  the 
<59&*]  *Commissioners  have  fallen  into  any 
•error  in  making  the  assessment. 

X.  It  is  objected  on  behalf  of  several  land- 
owners that  the  improvement  of  Anthony  St. 
will  render  necessary  anew  regulation  of  some 
of  the  adjacent  streets,  and  that  the  Commis 
sioners  have  not  taken  this  matter  into  consid- 
eration in  making  their  estimate  and  assess- 
ment. 4  Laws,  172  a.  It  does  not  appear  from 
the  report  that  the  grade  or  regulation  of  other 
•streets  will  be  affected  by  this  improvement; 
but  I  learn  from  one  of  the  Commissioners  that 
such  is  the  fact,  and  that  they  did  procure  pro- 
files and  plans  showing  the  intended  regulation 
of  the  adjacent  streets,  and  took  the  same  into 
consideration  in  making  their  estimate  and  as- 
sessment.     There  has  been  no  error  in  point 
of  fact,  and  as  none  appears  on  the  face  of  the 
report,  the  objection  must  be  overruled. 

XI.  Most  of  the  questions  which  remain  re- 
late to  the  amount  which  the  Commissioners 
have  awarded  to  each  of  the  general  objectors 
for  damages,  or  assessed  upon  him  for  benefits. 
The  cases  may  be  divided  into  three  classes:  1. 
Where  the  whole  of  a  lot  or  parcel  of  land  is 
taken  for  the  improvement.     These  present 
nothing  but  the  simple  question  of  valuation, 
and  the  only  inquiry  is,  whether  enough  ban 
been  allowed  to  the  owner  for  his  loss  and 
damage.  2.  Where  no  property  has  been  taken, 
but  the  owner  of  adjacent  property  has  been 
assessed  for  benefit  and  advantage;  and  the 
complaint  is.  either  that  he  should  not  have 
been  ameMed  at  all,  or  not  so  much.  8.  Where 
a  part  of  the  property  of  an  individual  has 
been  taken,  leaving  a  residue.     In  these  cases 
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the  Commissioners  estimate  the  loss  and  dam- 
age for  the  part  taken,  and  the  benefit  and  ad- 
vantage for  that  which  remains,  and,  if  un- 
equal, report  a  balance  either  one  way  or  the 
other;  and  the  owner  complaining  that  the 
balance  has  been  placed  on  the  wrong  side  of 
the  account,  or  that  it  is  either  too  much  or 
not  enough.  The  third  class  is  a  compound  of 
the  first  two.  The  whole  may  be  resolved  into 
two  general  questions:  1.  Whether  the  Com- 
missioners have  put  a  just  valuation  upon  prop- 
erty taken;  and  2.  Whether  they  have  formed 
a  just  estimate  of  the  influence  *which  [*694 
the  improvement  will  have  upon  the  value  of 
of  other  property. 

All  the  questions  relating  to  the  principle 
upon  which  the  Commissioners  proceeded  in 
making  their  several  estimates  and  assessments, 
have  received  a  separate  consideration.  We 
are  now  brought  to  the  inquiry,  whether  the 
Commissioners  have  erred  in  judgment  upon 
mere  questions  of  value,  or  concerning  the 
probable  influence  of  the  improvements  upon 
value.  And  here,  most  of  the  several  object- 
ors have  produced  affidavits,  in  which  the  de- 
ponents express  opinions  differing,  more  or 
less  widely,  from  the  results  at  which  the  Com- 
missioners arrived ;  and  we  are  asked  to  send 
back  the  reports  on  the  ground  that  they  are 
against  the  weight  of  evidence. 

Courts  seldom  set  aside  the  verdict  of  a  jury 
on  the  sole  ground  that  they  may  think  it 
against  the  weight  of  evidence.  And  yet  there 
is  much  less  difficulty  in  such  a  review  than 
there  is  in  the  case  under  consideration.  Ju- 
rors do  not  act  upon  particular  facts  within 
their  own  knowledge,  but  upon  written  docu- 
ments and  the  testimony  of  witnesses  submit- 
ted to  their  consideration.  The  evidence  upon 
which  they  form  conclusions  may  be  put  upon 
paper,  and  submitted  to  the  court  for  consid- 
eration. But  it  is  not  so,  or,  at  most,  only  to 
a  very  limited  extent,  in  relation  to  the  pro- 
ceedings of  these  Commissioners.  They  are 
selected  not  only  with  reference  to  their  integ- 
rity and  general  capacity  for  business,  but  on 
account  of  the  knowledge  which  they  are  sup- 
posed to  possess  concerning  the  particular  duty 
which  they  are  appointed  to  discharge.  Such 
information  as  they  have  in  relation  to  the  value 
of  the  property  taken,  and  the  probable  effect 
of  the  improvement  upon  other  property  in 
the  same  neighborhood — in  whatever  way  the 
information  may  have  been  obtained — they  are 
at  liberty  to  use.  The  very  first  thing  which 
is  required  of  them  by  law,  after  taking  the 
oath  of  office,  is  to  view  the  premises  affected 
by  the  improvement.  Sec.  178.  They  are 
thus  to  acquire  information,  and  that  too  of 
the  most  important  character,  which  there  are 
no  means  of  bringing  before  this  court.  And 
beyond  this,  I  entertain  no  doubt  that  the  Com- 
missioners *may  take  the  opinions  of  [*OJ)5 
others,  in  whose  integrity  and  judgment  they 
have  confidence,  without  swearing  them  as 
witnesses.  They  may  converse  with  all  classes 
of  men  concerning  the  business  in  hand,  and 
collect  information  in  all  the  ways  which  a 
prudent  man  usually  takes  to  satisfy  his  own 
mind  concerning  matters  of  the  like  kind, 
where  his  own  interests  are  involved  in  the  in- 
quiry. The  Commiwionersmust  exercise  their 
own  judgment  at  the  last,  but  they  may  first 
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seek  light  from  other  minds,  the  better  to  en- 
able themselves  to  arrive  at  just  conclusions. 
When  the  original  jurisdiction  is  exercised  in 
this  manner,  it  is  impossible  that  there  should 
be  anything  like  a  regular  judicial  review. 

We  cannot  regard  the  Commissioners  as  wit- 
nesses merely,  and  then  suffer  their  judgment 
to  be  balanced  by  the  opinions  expressed  in 
three  opposing  affidavits,  and  to  be  outweighed 
when  a  fourth  is  added.  For  aught  that  we 
can  know, the  judgment  expressed  by  the  Com- 
missioners upon  questions  of  value,  may  com- 
bine the  opinions  of  a  hundred  men  who  are 
in  all  respects  as  well  qualified  to  form  just  con- 
clusions as  those  who  make  opposing  affidavits. 

In  settling  questions  of  value,  the  Commis- 
sioners do  not  sit  as  a  court  and  jury,  and  de- 
cide upon  the  evidence  of  witnesses  examined 
before  them.  Nothing  of  this  kind  was  con- 
templated by  the  Act  of  1818,  nor  can  it  be 
justly  inferred  from  the  Act  of  1818, which  au- 
thorized them  to  administer  oaths.  Stat.  of 
1818,  p.  196,  sec.  2.  Estimates  from  mechan- 
ics and  builders  may  become  important  in  the 
discharge  of  the  duties  of  the  Commissioners, 
and  in  these  and  other  cases  they  may  require 
the  sanction  of  an  oath  to  the  estimates  which 
they  receive.  If,  in  any  case,  they  make  the 
opinions  of  others  the  basis  of  action  without 
exercising  their  own  judgment,  those  opinions 
should  be  given  upon  oath.  But  when  they 
only  seek  information  for  the  purpose  of  en- 
lightening their  own  judgment,  they  may  ob- 
tain it  in  any  of  the  ways  in  which  men  usual- 
ly acquire  knowledge.  They  need  not,  and  in 
point  of  practice  they  do  not,  sit  as  a  court.  If 
in  any  case  they  take  the  testimony  of  witness- 
es in  relation  to  value,  it  is  but  an  item  in  the 
account,  which  may  go  to  qualify,  but  cannot 
696*]*control  their  own  opinions.  How,  then, 
is  it  possible  that  we  can  disturb  the  report 
upon  mere  questions  of  value,  on  the  single 
ground  that  five,  ten,  or  even  twenty  reputable 
men  have  sworn  to  opinions  at  variance  with 
the  judgment  of  the  Commissioners? 

A  review  was  given  to  this  court  for  the  pur- 
pose of  seeing  that  the  Commissioners  exercise 
their  authority  in  the  forms  prescribed  by  law, 
and  for  the  correction  of  any  error  in  the  prin- 
ciple upon  which  they  have  proceeded  in  mak- 
ing their  awards.  After  what  has  been  done 
in  other  cases,  I  will  not  say  that  we  cannot  go 
beyond  this,  and  examine  questions  of  value. 
But  there  must  be  something  more  than  the 
opinions  of  witnesses  against  the  judgment  of 
the  Commissioners.  We  must  have  facts.  There 
must  be  something  like  demonstration  that  the 
Commissioners  have  fallen  into  error. 

XII.  The  statute  requires  that  all  objections 
to  the  report  should  be  laid  before  the  Com- 
missioners for  their  consideration  before  the  re- 
port is  presented  to  this  court  for  confirmation, 
sec.  182;  and  on  this  ground  it  has  been  long 
settled  that  no  evidence  against  the  report  will 
be  received  here,  which  was  not  laid  before 
the  Commissioners  in  proper  time.  Harmon 
St.,  16  Johns.,  231.  But  the  statute  makes  no 
such  requirement  in  relation  to  evidence  to  sus- 
tain the  report,  and  it  has  been  the  constant 
practice  to  receive  affidavits  for  that  purpose 
which  were  not  before  the  Commissioners  at 
the  time  they  made  their  final  awards.  If  this 
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was  strictly  a  review  in  the  nature  of  an  ap- 
peal or  writ  of  error,  it  is  quite  clear  that  we 
could  not  receive  such  affidavits.  But  the  pro- 
ceeding is  anomalous.  We  have  already  seen 
that  the  Commissioners  do  not  sit  as  a  court 
and  decide  upon  the  testimony  of  witnesses. 
They  view  the  premises  affected  by  the  improve- 
ment, and  collect  information  concerning  value 
by  other  means  which  are  wholly  extrajudi- 
cial.  From  the  nature  of  the  case,  questions 
of  this  kind  cannot  be  presented  to  us  in  the 
same  form  in  which  they  appeared  before  the 
Commissioners;  and  there  is  no  way  in  which 
we  can  be  better  prepared  to  review  their  de- 
cisions, than  by  receiving  affidavits  to  uphold 
the  report,  although  they  were  *not  laid  [*69  7 
before  the  Commissioners.  If  such  proofs  are 
rejected,  we  must  either  say  that  questions  of 
value  cannot  be  re  examined  at  all,  or  else  we 
must  sit  in  review  with  the  knowledge  of  only 
one  side  of  the  case  as  appeared  before  the 
original  jurisdiction. 

If  the  question  was  now  presented  for  the 
first  time,  I  should  be  of  opinion  that  we  could 
only  re-examine  questions  of  law,  and  set  the 
Commissioners  right  when  they  have  erred  in 
the  principles  upon  which  they  have  proceed- 
ed. But  questions  of  fact  relating  to  value 
have  been  entertained;  and  then,  as  the  best 
practical  means  for  arriving  at  just  conclusions, 
affidavits  to  sustain  the  report  have  been  re- 
ceived in  answer  to  those  presented  by  the  ob- 
jectors. This  practice,  although  it  may  not 
have  been  sanctioned  by  any  direct  adjudica- 
tion, has  long  prevailed,  and  I  think  we  should 
not  now  depart  from  it. 

In  receiving  these  affidavits,  we  do  not  in- 
tend to  say  that  they  can  justly  be  regarded  as 
of  much  importance.  Like  most  of  the  affida- 
vits on  the  part  of  the  objectors,  they  have 
been  taken  ex  parte,  and  contain  little  more 
than  the  opinions  of  witnesses  concerning  the 
value  of  property  taken,  and  the  probable  in- 
fluence of  the  improvement  upon  property 
which  has  been  assessed  for  benefits.  Such  evi- 
dence, from  whichever  side  it  comes,  is  of  an 
unsatisfactory  character,  and  cannot  weigh 
much  either  for  or  against  the  report  of  the 
Commissioners.  These  cases  furnish  several  il- 
lustrations of  the  justice  of  this  remark.  I 
will  only  mention  two.  In  one  instance,  where 
the  corner  of  a  lot  has  been  taken  for  the  open- 
ing of  Anthony  St.,  and  the  party  obtains  a 
new  front,  some  of  the  witnesses  are  of  opin- 
ion that  the  owner  will  be  benefited  nearly 
$2,000,  while  other  witnesses  are  of  opinion 
that  he  will  be  injured  to  the  extent  of  $10,000. 
In  another  case,  presenting  nothing  but  the 
simple  question  of  value — the  whole  of  the 
property  having  been  taken  for  widening  An- 
thony St. — the  witnesses  have  expressed  differ- 
ent opinions,  ranging  from  $40,000  to  $100,000. 
Such  widely  varying  estimates  prove  that  the 
opinion  of  witnesses  taken  in  the  form  of  ex 
parte  affidavits,  cannot  be  regarded  *as  [*698 
a  very  satisfactory  guide  in  reviewing  the  de- 
cisions of  the  Commissioners. 

On  this  part  of  the  case  it  is  only  necessary 
to  add,  that  I  have  carefully  examined  the  ob- 
jections and  proofs  relating  to  the  question  of 
value,  in  all  the  various  forms  in  which  that 
question  has  been  presented,  and  am  of  opin- 
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ion  that  there  is  no  sufficient  ground  for  send- 
ing back  either  of  these  reports.  Looking  only 
at  the  papers  before  us,  I  might,  as  to  some  of 
the  objectors,  differ  with  the  Commissioners 
both  in  relation  to  awards  of  damages  and  as- 
sessments for  benefit.  But  I  find  no  case  of 
such  a  decided  character  as  will  authorize  us  to 
say  that  the  Commissioners,  with  their  better 
means  of  arriving  at  just  conclusions,  have 
failed  to  render  substantial  justice  to  all  parties. 
For  reasons  already  assigned,  the  report  in 
relation  to  Anthony  St.,  so  far  as  relates  to  the 
case  of  Maria  Mooney,  must  go  back  to  the 
same  Commissioners  for  the  purpose  of  award- 
ing to  her  by  name,  the  value  of  her  life  es- 
tate in  one  third  of  the  property.  The  sum  al 
lowed  to  the  "  estate  of  Thomas  Mooney"  must, 
of  course,  be  diminished  by  the  amount  which 
may  be  allowed  to  the  widow  for  her  right  of 


When  the  report  is  again  before  the  Commis- 
sioners, it  may  be  so  corrected  as  to  make  it 
conform  to  the  facts,  by  stating  that  the  pro 
files  and  plans  of  the  adjacent  streets  were  ob- 
tained and  considered  by  the  Commissioners 
in  making  their  estimate  and  assessment. 

The  report  in  relation  to  William  St.  must 
be  referred  back  to  the  same  Commissioners 
for  the  purpose  of  reconsidering  the  relative 
interests  of  Peter  Lorillard,  as  the  owner  of  the 
fee,  and  of  Joseph  and  Henry  Hart,  as  the  as- 
signees of  the  lessee  of  the  property. 

In  relation  to  other  parties,  both  of  the  re- 
ports are  in  all  respects  confirmed. 

Ordered  accordingly. 

Street  improvement—  Ride  of  assessment.  Cited  in 
—  «BN.  Y.,299;  2  Hun,  435:  29  Hun,  335:  6  Barb.,224: 
27  Cal.,  624  ;  84  111.,  345  ;  10  Am.  Rep.,  231  (35  N.  J.  L.. 
137). 

Commissioners'  report—  Manner  of  making  up  and 
how  far  conclwtire.  Explained—  4  Sandf..  55. 

Cited  in—  4  Edw.,  687  ;  5  Hun.  147  :  27  Hun,  411  :  48 
Barb.,  11  ;  61  Barb.,  41  :  54  How.  Pr.,  318;  1  Sheld., 
410  :  32  Cal..  539.  542  ;  35  N.  J.  L..  166,  463:  36  N.  J.  L.. 
58:  34  Ohio  St.,  561. 

.Voti/m  for  confirmation  —  Evidence  odmwsiM* 
atniiut,  or  to  sustain.  Cited  in—  19  Wend..  672;  20 
Hun.  232  :  60  How.  Pr..  298  :  37  Super.,  586. 

Also  cited  In—  5  T.  &  C..  63  ;  45  Ind.,  318  ;  18  Minn., 
189. 
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Ejectment—  Pleading—  Plea  of  Title  to  Portion  of 
Premise* —  Waiter. 

A  plea  of  title  tea  portion  of  the  premises  claimed 
in  an  action  of  ejectment,  put  in  puis  ilarrein  con- 
tinuance after  a  plea  of  the  general  imue,  is  not  a 
waiver  of  the  ireneral  itwue,  so  as  to  authorize  the 
plaintiff  on  the  neglect  of  the  defendant  to  rejoin 
to  •replication  put  In  t>y  the  plaintiff,  to  take  Judg- 
ment on  the  whole  declaration:  it  to  a  waiver  of 
only  so  much  of  the  general  Issue  as  Is  covered  by 
the  second  plea.  The  plea  may  be  bed  as  not  answer- 
In^  the  whole  declaration:  but  if  so,  the  plaintiff 
should  have  demurred. 

Citation— 2  Wend..  300. 

MOTION  to  set  aside  a  default  for  not  re- 
joining, and  the  proceeding*  on  the  part 
of  the  plaintiff  subsequent  to  the  default.  The 
action  was  ejectment  for  a  dwelling-house,  or- 
chard and  garden.  Tho  defendant  pleaded  the 
general  issue,  and  afterwards,  as  to  3  10lhs  of 
one  acre  of  the  premises  in  question,  pleaded  a 
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title  acquired  by  him  puts  darrein  continuance. 
To  this  the  plaintiff  replied  specially,  and  de- 
manded a  rejoinder  within  20  days,  which  not 
being  delivered,  the  defendant's  default  was 
entered  and  judgment  taken  for  the  whole 
premises. 

Mr.  H.  Bennett,  for  the  motion. 

Mr.  J.  Edwards,  contra. 

By  the  Court,  Co  wen,  J.  It  is  supposed  by 
the  plaintiff's  counsel  that  a  plea  puis,  etc.,  is  a 
waiver  of  all  previous  pleas,  whether  it  be  inter- 
posed to  the  whole  or  only  part  of  the  plaint- 
iff's action.  The  rule  is  perhaps  universal 
where  the  plea  goes  to  the  whole  subject  of 
the  declaration.  But  where  it  goes  to  one  of 
several  counts,  or  to  any  particular  part  of  an 
entire  claim,  I  can  see  no  reason  for  making  it 
a  waiver  beyond  what  it  professes  to  answer. 
In  Rayner  v.  Dyett,  2  Wend.,  300,  a  plea /mi*, 
of  a  discharge  of  the  body  from  imprisonment, 
was  held  to  be  no  waiver  of  the  previous  gen- 
eral pleas  in  bar.  Why  was  this  so?  Plainly 
because  the  plea  puis  was  partial.  It  affected 
the  remedy  merely.  It  acted  as  a  waiver  no 
further  than  it  was  intended  *as  an  an-  [*7OO 
swer.  There  it  was  received  to  qualify  the 
plaintiff's  claim.  The  former  pleas  being  al- 
lowed to  stand  in  full  force,  a  repetition  as  to 
part  would  have  been  worse  than  useless,  be- 
cause leading  to  unnecessary  prolixity.  The 
plea  in  question  may  be  bad  for  not  answering 
the  whole  declaration,  or  some  distinct  count; 
but  the  remedy  for  that  was  to  demur. 

The  motion  is  granted,  with  cost*. 


LEQG  «.  DORSHEIM,  JUDSON  &  CASE. 

In  a  joint  action  against  the  maker  and  indorsers 
of  a  promissory  note,  the  venue  will  not  be  changed 
on  the  application  of  the  indorsers  alone ;  the  maker 
must  join  in  the  application. 

MOTION  to  change  the  venue.     The  action 
was  joint  against  Dorsheim,  as  maker,  ami 
Judson  and  Case,  as  indorsers  of  a  promissary 
note.     The  indorsers  (who    alone  pleaded) 
moved  without  the  maker  joining,  for  a  rule 
to  change  the  venue  from  Cayuga  to  Erie. 
Mr.  D.  Tillinghast.  for  the  motion. 
Mr.  F.  O.  Jewett,  contra. 

By  the  Court,  Cowen,  J.  The  statute,  by 
authorizing  a  joint  action  against  the  several 
parties  to  bills  and  notes,  subjected  them  to  all 
the  legal  consequences  of  such  joinder,  except 
in  so  far  as  their  several  former  rights  are  ex- 
pressly saved.  One  of  these  legal  consequences 
is,  that  part  among  a  number  of  defendants 
cannot  move  to  change  the  venue.  The  statute 
has  expressly  saved  the  several  rights  of  the 
parties  as  to  responsibility,  the  competency  of 
witnesses,  the  legal  effect  of  the  Judgment,  the 
right  of  putting  off  the  trial,  and  the  right  of 
one  to  move  for  judgment  as  in  case  of  nonsuit 
without  the  other,  etc. .  but  the  right  of  sever- 
ance on  motion  to  change  the  venue,  is  not 
mentioned.  The  defendants,  therefore,  must 
all  join  as  in  other  cases. 

Motion  denied. 

Changed  by  statute— 42  How.  Pr..  481.  486. 
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7O1*]  *THE    PEOPLE,  ex   rd.    HALSTED 

ET  AL., 

V. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Practice — Replevin — Second  Levy — Order  to  Stay 
Proceedings. 

Where  personal  property  levied  upon,  by  virtue  of 
an  execution,  and  delivered  to  a  plaintiff  in  replev- 
in, is  again  levied  upon  by  another  execution,  an  or- 
der to  stay  proceedings  upon  the  second  execution 
until  the  determination  of  the  replevin  suit  will  be 
granted  upon  the  application  of  the  plaintiff  in  re- 
plevin. 

1VTOTION  for  mandamus.  The  relators  issued 
lil.  an  execution  on  a  judgment  in  their  fa- 
vor, against  Joseph  L.  Joseph  and  others,  which 
was  levied  upon  household  furniture  in  the 
possession  of  the  defendants  in  the  execution. 
A  person  of  the  name  of  Levy,  applied  to  the 
Superior  Court  of  the  City  of  N.  Y.  for  an  or- 
der staying  proceedings  upon  the  execution, 
until  the  determination  of  a  suit  in  replevin 
756 


commenced  by  him  in  reference  to  the  same 
furniture,  which  had  been  taken  by  virtue  of 
an  execution,  against  the  same  defendants,  on 
a  judgment  in  favor  of  one  Dixon,  previous  to 
the  issuing  of  the  relator's  execution.  The  fur- 
niture, which  is  not  of  a  value  equal  to  the 
amount  of  Dixon's  execution,  was  delivered 
by  virtue  of  the  writ  of  replevin  to  Levy,  who 
left  it  in  the  possession  of  the  defendants  in 
the  execution.  The  Superior  Court  granted 
the  application  of  Levy,  and  the  relators  now 
ask  for  a  mandamus,  requiring  that  court  to 
Vacate  the  rule  staying  proceedings. 

Mr.  S,  Stevens,  for  the  relators. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  /.  The  mandamus 
cannot  be  granted.  This  court  cannot  control 
the  discretion  exercised  by  the  court  below. 
Besides  it  is  not  perceived  why  it  was  not  fftly 
exercised.  The  stay  is  only  temporary,  until 
the  determination  of  the  replevin  suit.  It  was 
fully  competent  to  the  court  to  make  the  order. 

Mandamus  denied. 

WEND.  19. 


REPORTS  OF    CASES 


ARGUED   AND   DETERMINED 


IN   THE 


AND   IN  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS 


OF   THE 


STATE   OF  NEW  YORK. 


BY   CTOIHIIsr   L. 

COUNSELOR  AT  LAW 


VOL.  XX 


1840. 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW  YORK, 


JULY  TBRM,  1838,  IN  THE  SIXTY-THIRD  YEAR  OF  OUR  INDEPENDENCE. 


CONTINUED  FROM  VOLUME  NINETEEN. 


•9*]    » JENNINGS  t>.  MERRILL  ET  AL. 

Contract  of  Sale  by  Factor  or  Agent —  Validity 
of  as  against  the  Principal — Subsequent  In- 
dorsements of  Promissory  Notes. 

A  contract  of  sale  by  a  factor  or  agent,  intrusted 
with  (roods  for  the  purpose  of  sale,  is  valid,  and  will 
protect  a  purchaser  against  the  principal,  although 
no  money  is  advanced,  or  negotiable  instrument  or 
other  obligation  given  at  the  time  of  the  contract ; 
it  is  enough  if  an  obligation  be  subsequently  en- 
tered into  on  the  faith  of  the  contract,  at  any  time 
whilst  it  remains  unresclnded.  It  was  accordingly 
held  in  this  case,  that  the  subsequent  indorsements 
of  promissory  notes,  and  in  anticipation  of  which 
the  property  was  transferred,  gave  effect  to  the  con- 
tract. 

Citation— Laws,  1830,  p.  203,  sec.  3. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  trespass, 
for  taking  and  carrying  away  a  quantity  of 
merchandise,  sent  by  the  plaintiff,  residing  in 
Philadelphia,  to  a  mercantile  firm  in  N.  Y., 
transacting  business  under  the  name  of  Butler 
&  Co.,  to  be  sold  on  commission.  Oct.  9, 1834, 
Butler  &  Co.  put  into  the  hands  of  two  of  the 
1O*]  defendants,  transacting  business  in  *.V 
Y.,  under  the  name  of  Merrill  &  Bowen,  an  in- 
voice of  goods  received  from  the  plaintiff, 
amounting  to  $3,185.19,  with  a  note  attached, 
that  they  considered  the  goods  as  the  property 
of  Merrill  &  Bowen  to  be  removed  at  their  pleas- 
ure. The  goods  were  then  in  the  store  of  But- 
ler &  Co.  The  invoice  was  delivered  to  Merrill 
&  Bowen,  to  secure  them  for  indorsements  to 
be  made  on  the  faith  of  it,  upon  the  paper  of 
Butler  A  Co.,  to  about  the  amount  of  $2,500, 
as  the  same  should  be  wanted  by  the  latter  firm 
in  making  purchase*.  In  the  latter  part  of  the 
month  of  Oct.,  1834,  Merrill  &  Bowen  indorsed 
two  notes  for  Butler  &  Co.,  amounting  to- 
gether to  $2.301.83,  which  they  were  subse 
quently  obliged  to  pay.  These  notes  were  dated 
Oct.  23  and  28.  The  members  of  the  firm  of 
Butler  &  Co.  having  absconded,  Merrill  & 
Bowen  Dec.  20,  1834,  took  possession  of  the 
goods  specified  in  the  invoice,  and  nine  days 
thereafter,  this  suit  was  commenced.  The  Chief 
Justice  of  the  Superior  Court  charged  the  jury, 
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that  if  they  should  find  that  the  indorsement* 
of  Merrill  &  Bowen  were  given  under  the  con 
tract  between  them  and  Butler  &  Co.,  relative 
to  the  property  in  question,  and  upon  the  faith 
thereof,  that  the  defendants  were  entitled  to  a 
verdict.  The  counsel  for  the  plaintiff  excepted 
to  the  charge,  and  the  jury  found  a  verdict  for 
the  defendants.  Judgment  having  been  entered 
on  such  verdict,  the  plaintiff  sued  out  a  writ 
of  error. 

Mr.  D.  Graham,  for  the  plaintiff  in  error, 
insisted  that  the  contract  between  Butler  & 
Co.,  and  Merrill  &  Bowen  was  not  valid  within 
the  meaning  of  the  statute,  Sess.  L.  of  1830,  p. 
203;  that  to  render  a  contract  of  a  factor,  in- 
trusted with  the  possession  of  merchandise  for 
the  purpose  of  sale  obligatory  upon  his  princi- 
pal,it  should  be  shown  that  the  case  came  strict- 
ly within  the  terms  of  the  statute;  that  the  sale 
or  disposition  of  the  property  was  for  money 
advanced,  or  for  a  negotiable  instrument,  or 
other  obligation  given  oy  the  person  to  whom 
the  goods  were  transferred  at  the  time  of  the 
contract.  Here  was  neither;  at  the  time  of  the 
contract  there  was  no  money  advanced, nor  was 
any  instrument  or  obligation  given  by  thepartv 
to  whom  the  goods  *were  transferred.  A  [*  1 1 
transfer  in  anticipation  of  future  indorsements 
to  be  made,  is  not  within  the  meaning  of  the 
statute.  The  Act  of  1830.  is  a  copy  of  the  Brit- 
ish Statute.  II. -tin in  Prin.  and  Ag.,  203.  And 
he  contended,  that  according  to  the  adjudica- 
tions under  that  statute,  the  transfer  in  this 
case  should  not  be  supported,  and  referred  to 
the  book  last  cited,  from  page  417  to  423. 

Mr.  G.  C.  Ooddard.  for  defendant. 

By  the  Court,  Nelson.  Ch.  J.  This  case 
turns  upon  the  true  construction  of  the  3d  sec- 
tion of  the  Act  of  1830,  which  provides,  that 
"Every  factor  or  other  agent  intrusted  with  the 
possession  of  any  bill  of  lading,  etc.,  or  who 
shall  be  intrusted  with  the  possession  of  mer- 
chandise, for  the  purpose  of  sale,  or  a»  a  secu- 
rity for  any  advance  to  be  made  or  obtained 
thereon  shall  be  deemed  the  true  owner  there- 
of, so  far  as  to  give  validity  to  any  contract 
made  by  such  agent  with  any  other  person,  for 
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sale  or  disposition  of  the  whole  or  any  part  of 
such  merchandise,  for  any  money  advanced, 
or  negotiable  instrument,  or  other  obligation  in 
writing,  given  by  such  other  person  upon  the 
faith  thereof." 

The  agreement  in  anticipation  of  future  in- 
dorsements, was,  no  doubt,  inoperative  under 
the  statute,  till  the  liability  was  actually  as- 
sumed; but  after  that,  we  perceive  no  substan- 
tial reason  against  giving  to  it  full  effect.  When 
the  liability  of  Merrill  &  Bowen  was  assumed, 
the  contract  was  unrescinded  and  existing.and 
the  jury  have  found  the  indorsements  were 
made  upon  the  faith  of  it.  There  is  nothing  in 
the  statute  requiring  that  the  contract  should 
be  made  at  the  point  of  time  the  money  is  ad- 
vanced, or  the  negotiable  instrument,  or  other 
obligation  in  writing  given — all  it  exacts  is, 
that  one  or  the  other  should  take  place  upon 
the  faith  of  it.  There  must  be  a  contract  of 
sale  or  pledge  existing  at  the  time  of  the  ad- 
vance or  obligation  entered  into,  but  it  may 
have  been  previously  arranged,  and  if  open 
and  unrescinded,  is  as  binding  and  operative 
under  the  statute,  as  if  then  made. 

Judgment  affirmed. 
Cited  in-61  N.  Y.,  301. 


12*]  *THE  PEOPLE,  ex  rel.  BENTON, 

v. 
VAIL. 

Elections — Quo  Warranto  to  Try  Title  to  a  Pub- 
lic Office — Omission  of  Votes — Relator  Ad- 
judged Elected,  Notwithstanding  Certificate  of 
County  Canvassers  to  the  Contrary — Practice. 

On  an  information  in  the  nature  of  a  quo  war- 
rant", where  the  relator  and  the  defendant  were  op- 
posing candidates  for  the  office  of  County  Clerk.tne 
defendant  being  in  underaformerelection.und  hav- 
ing: received  a  certificate  of  re-election  from  the 
county  canvassers :  it  was  held,  that  on  the  trial  of 
the.lssue  joined  between  the  parties,  it  was  compe- 
tent to  the  relator  to  prove  that  in  the  return  of  the 
canvassers  of  one  of  the  towns  of  the  county,  a 
mistake  had  occurred  in  omitting  to  state  the  num- 
ber of  votes  given  for  each  candidate ;  and  such 
proof  having  been  given,  whereby  it  appeared  that 
the  relator  and  not  the  defendant  was  elected  by 
the  greatest  number  of  votes,  it  was  adjudged  by 
this  court,  notwithstanding  the  certificate  of  the 
county  canvasser8,that  the  relator  was  duly  elected. 

It  was  further  held,  that  the  information  was 
regularly  filed  on  the  sixth  day  of  January,  not- 
withstanding that  the  defendant  was  lawfully  hold- 
ing over  in  consequence  of  the  relator  not  having 
received  a  certificate  of  election. 

Citations-1  R.  8..  117,  sec.  10 :  118,  sec.  17 :  119.  sec. 
21 ;  122,  sec.  34 ;  138,  sec.  51 ;  4  Cow.,  297 ;  8  Cow.,  102; 
17  Wend.,  81 ;  2  R.  S.,  582,  sees.  32,  34-38;  585,  sec.  48. 

TNFORMATION,  in  the  nature  of  a  quo  war- 
JL  ranto  against  the  defendant  for  exercising 
the  office  of  Clerk  of  the  County  of  Orange, 
averring  that  the  relator  is  rightfully  entitled 
to  the  office.  The  information  was  filed,  Jan. 
6,  1838.  The  cause  was  tried  before  the  Hon. 
Charles  H.  Ruggles,  one  of  the  Circuit  Judges, 
at  the  Orange  Circuit,  in  Apr.,  1838,  when  the 

NOTE.— Quo  warranto  against  the  usurper  of  a  pub- 
lic office. 

The  election,  not  the  certificate  of  the  canvassers, 
gives  the  right  to  an  oflBce.  See  People  v. Van  SI yck, 
4  Cow.,  297,  note. 
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jury  found  a  special  verdict.  From  the  ver- 
dict and  the  stipulations  of  the  parties,  the  fol- 
lowing facts  appear:  At  the  fall  election,  in 
1834,  the  defendant  was  elected  Clerk  of  the 
County  of  Orange,  for  the  term  of  three  years 
from  Jan.  1,  1835;  and  on  the  said  Jan.  1,  he 
entered  upon  the  discharge  of  his  duties,  and 
has  ever  since  exercised  the  office.  The  de- 
fendant was  a  candidate  for  re-election  in  the 
fall  of  1837,  and  the  relator  was  an  opposing 
candidate;  the  Board  of  County  Canvassers 
determined  that  the  defendant  was  elected,  he 
having  received  2,724  votes,  and  the  relator 
2,706  votes;  and  they  certified  that  592  votes 
were  given  for  the  office  of  Clerk  in  the  Town 
of  Monroe,  but  that  it  was  not  mentioned  in 
the  town  canvass  for  whom  they  were  given. 
It  was  also  proved,  subject  to  an  objection 
from  the  defendant  as  to  the  competency  of  the- 
evidence,  that  of  the  592  votes  in  the  Town  of 
Monroe,  for  the  office  of  clerk,  323  were  givem 
for  the  *relator,  and  269  for  the  defend-  [*13 
ant — that  the  votes  were  so  canvassed  by  the 
town  canvassers,  but  that  in  making  their  cer- 
tificate, after  stating  the  whole  number  of  votes 
given  for  the  office  of  Clerk,  they  omitted  to- 
state  how  many  were  given  for  each  candidate. 
If  these  votes  had  been  allowed,  the  relator 
would  have  been  elected  by  a  majority  of  36 
votes,  but  being  rejected  by  the  county  canvas- 
sers, the  defendant  had  a  majority  of  18  votes. 
The  canvass  in  the  Town  of  Monroe  was  com- 
pleted, and  the  certificates  made  Nov.  8.  At- 
the  meeting  of  the  county  canvassers  on  the- 
14th  of  that  month,  the  Supervisor  of  Monroe 
discovered  the  omission  in  the  certificate  for  his 
town,  and  on  the  adjournment  of  the  County 
Board  to  the  next  day,  he  immediately  returned 
home,  and  at  a  meeting  of  three  out  of  five  of 
the  inspectors  who  presided  at  the  town  elec- 
tion, an  addition  was  made  to  the  original  cer- 
tificate, stating  the  true  number  of  votes  given 
to  each  of  the  candidates.  This  was  made, 
signed  by  the  three  inspectors,  and  dated  Nov. 
14.  At  the  meeting  of  the  County  Board  the 
next  day,  the  Supervisor  of  Monroe  again  ap- 
peared, and  presented  the  amended  certificate; 
the  Board  received  so  much  of  the  certificate 
as  was  made  Nov. 8,  rejected  the  addition  made 
on  the  14th,  and  determined  that  the  defendant 
was  elected.  Jan.  1,  1838,  the  relator  took, 
subscribed  and  filed  the  proper  oath,  and  de- 
manded the  possession  of  the  office.  Jan.  6, 
the  information  was  filed,  and  on  the  15th  of 
that  month  the  defendant  took  the  oath  of 
office. 

Messrs.  I.  R.  Van  Duzer  and  H.  G.  Wie- 
ner, for  the  people. 

Mr.  J.  W.  Brown,  for  defendant. 

By  the  Court,  Bronson,  J.  The  certificate 
of  the  Board  of  County  Canvassers  that  the  de- 
fendant was  elected  clerk,  was  sufficient  evi- 
dence of  that  fact.  1  R.  S.,  118,  sec.  17.  But, 
I  think,  both  upon  principle  and  authority, 
that  it  was  not  conclusive.  The  same  objection 
that  is  made  by  the  defendant  in  this  case,  was 
strenously  urged  by  counsel  in  *Peoplev.  [*14 
Van  Slyck,±  Cow.,  297,  and  was  then  expressly 
overruled.  In  People  v.  Ferguson,  8  Cow.,  102, 
it  was  held,  notwithstanding  the  determination 
of  the  canvassers  in  favor  of  the  defendant, 
that  the  court  and  jury  could  look  beyond  the 
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ballot  boxes,  and  inquire  whether  votes  given 
for  H.  F.  Yates  were  not  intended  by  the  elec- 
tors for  the  relator,  Henry  F.  Yates.  The  de 
cision  of  the  canvassers  was  conclusive  in  every 
form  in  which  the  question  could  arise,  except 
that  of  a  direct  proceeding  by  quo  warranto  to 
try  the  right.  People  v.  Jones,  17  Wend.,  81. 
But  to  hold  it  conclusive  in  this  proceeding, 
would  be  nothing  less  than  saying,  that  the 
will  of  the  electors,  plainly  expressed  in  the 
forms  prescribed  by  law,  may  be  utterly  de- 
feated by  the  negligence,  mistake  or  fraud  of 
those  who  are  appointed  to  register  the  results 
of  an  election.  There  is  no  ground  in  this  case 
for  imputing  any  intentional  wrong  either  to 
the  town  inspectors,  or  the  Board  of  County 
Canvassers.  But  if  we  cannot  look  beyond  the 
certificate,  for  the  purpose  of  correcting  an  er- 
ror produced  by  negligence  or  mistake,  we  can- 
not interfere  in  a  case  of  fraudulent  miscon- 
duct on  the  part  of  the  Board  of  Canvassers. 
In  those  legislative  bodies  which  have  the 
power  to  judge  of  their  own  members,  it  is  the 
settled  practice,  when  the  right  of  the  sitting 
member  is  called  in  question,  to  look  beyond 
the  certificate  of  the  returning  officer  ;  and 
I  think  a  court  and  jury,  with  betters  means 
of  arriving  at  truth,  may  pursue  the  same 
course. 

When  the  town  inspectors  have  completed 
their  canvass  and  statement,  and  the  poll  lists 
and  ballots  have  been  destroyed,  the  statute  de- 
clares that  the  Board  of  Inspectors  shall  be  dis- 
solved. IRS.,  138,  sec.  51.  There  is,  per- 
haps, some  difficulty  in  saying  that  the  Board 
of  Inspectors  in  Monroe,  was  legally  assembled 
Nov.  14.  when  the  addition  was  made  to  the 
original  statement  of  the  votes  given  in  that 
town.  But  it  is  not  necessary  to  examine  that 
question.  Conceding  that  the  county  canvass- 
ers decided  correctly  on  the  facts  before  them, 
I  think  we  are  bound  in  this  proceeding  to  go 
back  to  the  town  canvass,  and  rectify  the 
error  in  the  statement  of  the  inspectors.  We 
1 5*1  are  not  'called  upon  to  say,  that  every 
possible  question  which  may  arise  under  the 
election  laws  can  be  reviewed  in  this  form. 
In  this  case,  the  votes  in  Monroe  were  regular- 
ly canvassed,  and  the  inspectors  set  down  on 
what  they  called  a  canvass  sheet,  the  number 
of  votes  given  to  each  of  the  candidates  for  the 
office  of  Clerk.  But  in  making  their  official 
statement,  after  stating  the  whole  number  of 
votes,  they  omitted  by  mistake  to  add  how  many 
were  given  to  each  of  the  persons  voted  for  by 
the  electors.  There  is  no  dispute  about  the 
facts  ;  and  if  the  court  can  ever  look  beyond 
the  certificate  of  the  returning  officers,  we  cer- 
tainly must  do  so  in  this  instance. 

If  the  votes  in  Monroe  are  added  to  those 
given  in  the  other  towns  of  the  county,  the  re- 
lator was  duly  elected  Clerk,  for  the  term  of 
three  years  from  Jan.  1,  1888. 

But  there  is  still  a  difficulty  of  some  impor- 
tance in  this  case.     The  defendant  was  an  in- 
cumbent of  the  office  at  the  time  of  the  election 
in  1887,  and  although  bis  original  term  expired  j 
with  that  year,  he  might  -till  continue  to  dis- 
charge the  duties  of  the  office  until  a  successor  | 
should  be  duly  qualified.  1  R.  S  .  117.  sec.  10. 
As  the  relator  had  failed  to  obtain  from  the 
proper  officers  a  certificate  of  his  election,  there 
WKND  20. 


was  no  evidence  upon  which  the  defendant 
was  bound  to  surrender  the  office.  It  is  then 
said  that  the  defendant  was  in  the  rightful  ex- 
ercise of  the  office  Jan.  6,  1838,  when  the  in- 
formation was  filed  and,  consequently,  that 
this  proceeding  cannot  be  maintained.  Al- 
though there  is  force  in  this  reasoning,  espe- 
cially as  the  defendant  may  be  subjected  to 
costs  and  damages,  should  the  judgment  be 
against  him,  2  R.  S.,  582,  sec.  34-38,  p.  585, 
sec.  48.  Yet  I  think  the  argument  proves  too- 
much.  If  the  relator  could  not  take  the  neces- 
sary legal  measures  for  asserting  his  title  Jan. 
6,  he  could  never  do  it,  and  the  defendant 
might  continue  to  hold  until  the  next  trien- 
nial election,  and  thus  defeat  the  relator  al- 
together. 

It  is  said  that  the  information  should  not 
have  been  filed  until  after  the  15  days  had 
elapsed  for  taking  the  oath  of  office.  1  R.  S., 
119,  sec.  21.  How  would  the  case  have  stood 
*then  ?  Had  the  defendant  neglected  to  [*  1  & 
take  the  oath  within  the  15  days,  his  title  to  the 
office,  so  far  as  relates  to  the  election  of  1837. 
would  have  been  at  an  end.  1  R.  8.,  122,  sec. 
34;  People  v.  Jones,  17  Wend.,  81.  But  hi& 
right  to  hold  over  until  a  successor  was  duly 
qualified,  would  still  remain.  This  was  an 
office  which  ought  not  to  be  left  vacant,  and 
the  relator  could  only  enter  after  obtaining  the 
judgment  of  this  court  in  his  favor.  2  R.  S., 
582,  sec.  32.  Had  the  filing  of  the  information 
been  delayed  until  the  15  days  had  elapsed,  and' 
the  defendant  hud  neglected  to  take  the  oath 
within  that  time,  the  argument  that  he  was  in 
the  rightful  exercise  of  the  office  would  then 
have  been  just  as  cogent  as  it  is  now;  and  I  re- 
peat, that  it  proves  too  much.  It  amounts  to 
nothing  less  than  saying,  that  although  the  re- 
lator has  a  perfect  title  to  the  office,  the  means 
of  enforcing  it  have  not  been  provided  by  law. 

The  defendant  did  in  fact  take  the  oath  of 
office  Jan.  15,  and  from  that  time  he  held  un- 
der the  election  of  1837.  Had  the  information 
been  filed  after  that  day,  it  would  still  have 
been  true  that  the  defendant  was  in  the  right- 
ful exercise  of  the  office.  He  was  in  under 
lawful  authority,  and  there  was  only  one  mode 
in  which  the  relator.  or  anyone  else,  could 
question  his  title.  This  brings  us  to  what  I 
think  the  true  solution  of  the  supposed  diffi- 
culty. This  is  a  proceeding  in  which  the  right 
to  an  office  may  be  tried.  The  information  will 
lie  not  only  where  the  defendant  has  obtruded 
into  the  place  without  any  color  of  right,  but 
where  he  has  entered  under  competent  legal' 
authority.  It  reaches  beyond  those  evidences 
of  title  which  are  conclusive  for  every  other 
purpose,  and  inquires  into  and  ascertains  the 
abstract  question  of  right. 

It  was  conceded  on  the  argument,  that  the 
defendant  has  acted  in  perfect  good  faith  in 
retaining  the  office.  Whether  under  such  cir- 
cumstances he  can  be  subjected  to  the  payment 
of  damages,  should  they  he  claimed,  is  a  ques- 
tion which  we  are  not  now  called  upon  to  de- 
cide. Should  the  right  of  the  relator  to  recover 
damages  be  the  necessary  consequence  of  our 
judgment, cases  of  this  description  may  call  for 
some  new  legislation.  But  on  the  present  oc- 
casion *we  have  nothing  to  do  with  con-  [*  1  7 
sequences.  Our  office  is  discharged  when  we 
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pronounce  judgment  upon  the  matter  of  right. 
The  relator  was  duly  elected,  and  is  entitled  to 
the  office. 

Judgment  for  the  people. 

Cited  in— 24  Wend.,  526;  3  Hill.  46;  5  Hill,  621;  5  De- 
nio,  411: 8  N.  Y.,  83;  27  N.  Y.,  65;  55  N.Y.,197;  14  Barb., 
299:  30  N.Y.,  598;  11  How.  Pr.,  433;  25  How.  Pr..  «K;  58 
How.  Pr.,145;  26  Cal.,  214;  61  Ind.,  409;  16  Mich.,  324;  36 
Am.  Rep.,  331  (71  Me.,  361). 


GREGORY  v.  THOMAS. 

Second  Mortgage  of  Personal  Properly— Notice  of 
Prior  Mortgage — Second  Mortgage  for  Same 
Debt  does  not  Extinguish  the  First — Statute. 

Notice  of  the  existence  of  an  unpaid  prior  mort- 
gage of  personal  property,  destroys  the  preference 
which  a  second  mortgagee  would  otherwise  be 
entitled  to  claim  in  consequence  of  possession  not 
accompanying  the  first  transf  er.and  by  reason  of  the 
omission  of  the  first  mortgagee  to  refile  his  mort- 
gage within  the  period  prescribed  by  statute. 

A  second  mortgage  for  the  same  debt  does  not 
extinguish  the  first;  to  render  the  second  security  a 
bar  to  the  first,  there  must  be  a  release  express,or  at 
least  implied  from  a  covenant  not  to  sue. 

Citations— 2  R.  S.,  70,  71,  sees.  5,  9,  11,  2d  ed. ;  Cro. 
Eliz.,  716.  727,  817;  Brownl.,  74;  Cro.  Car.,  86;  Litt.,58; 
6  Co.,  45;  1  Burr.,  9;  8  Johns.,  54,58: 1  Dall.,420: 1  Cow., 
178:  9  Wend.,  53;  5  Wend.,  129,  240,  244;  20  Johns.,  407, 
409;  14  Johns.,  404. 

ERROR  from  the  Albany  Mayor's  Court. 
This  was  an  action  of  trover  brought  by 
Thomas  against  Gregory,  for  a  coach  and  har- 
ness taken  possession  of  by  the  defendant  in 
Sep.  ,1835.  The  plaintiff  claimed  the  property  un- 
der a  mortgage  executed  to  him  by  John  Wy- 
niiin,  bearing  date  and  filed  in  the  register's 
office  of  the  City  of  N.  Y.,  Sep.  12,  1834.  The 
defendant  justified  the  taking  possession  of  the 
property  under  a  mortgage  of  the  same,  exe- 
cuted to  him  by  Wyman,  June  19, 1834, which 
was  filed  in  the  register's  office  in  N.  Y.  June 
28,  1834, and  was  conditioned  for  the  payment 
of  $350,  with  interest.in  weekly  installments  of 
$10  each.  In  Mar.,  1835,  the  defendant  by  his 
agent,  called  on  Wyman,  who,  during  all  the 
time  since  the  date  of  the  defendant's  mort- 
gage, had  remained  in  possession  of  the  coach 
and  harness,  to  take  possession  of  the  same  in 
foreclosure  of  the  mortgage.  It  was  then  agreed 
between  such  agent  and  Wyman,  that  day  of 


NOTE.—  Chattel  mortgage—  Purchaser  with  notice— 


Purchaser  with  notice  of  existence  of  prior  mortgage, 
which  has  not  been  filed,  cannot  hold  the  property 
as  against  the  mortgagee.  Sanger  v.  Eastwood,  19 
Wend.,  514  ;  Lewis  v.  Palmer,  28  N.  Y..  272  :  Hill  v. 
Beebe,  13  N.  Y.,556:  Briggs  v.  Oliver.  68  N.  Y.,  336: 
XJildersleeve  v.  Landon.  73  N.  Y.,  609  ;  Shuter  v.  Bout- 
well,  18  Hun,  171  :  Hayman  v.  Jones,  7  Hun.  238  ; 
Hatborn  v.  Lewis,  22  111.,  395  ;  Boyd  v.  Beck,  29  Ala.. 
703  ;  Low  v.  Pettenglll.  12  N.  H.,  339  :  Merrill  v,  Daw- 
aon,  1  Hemp.,  563.  But,  see  Travis  v.  Bishop,  13  Met., 
304  :  Denny  v.  Lincoln,  13  Met..  200  ;  Abbott  v.  Good- 
win, 21  Me.,  4C7  ;  Sheldon  v.  Connor,  48  Me.,  584. 

The  notice  must  be  fuU  and  explicit,  especially  when 
the  possession  remains  in  the  mortgagor.  Denny 
v.  Lincoln,  13  Met.,  200  ;  Merrill  v.  Dawson,  1  Hemp., 
563  ;  Smith  v.  Moore,  11  N.  H.,  65  ;  Stone  v.  Meserve, 
13  N.  H.,  46. 

As  to  reMing  a  chattel  mortgage,  in  addition  to  the 
above  case  of  Gregory  v.Thomas,8ee  Sanger  v.East- 
wood,  19  Wend..  514  ;  Hill  v.  Beebe  13.  N.  Y.,  556. 

Possession  retained  by  mortgagor  —  Fraud.  See 
Sturtevant  v.  Ballard,  9  Johns.,  337.  note  ;  Barrow  v. 
Paxton,  5  Johns.,  258,  note  ;  Ludlow  v.  Hurd.  19 
Johns.,  218.  note  ;  Look  v.  Comatock,  15  Wend.,  244. 
note. 


payment  should  be  extended  to  Wyman.  upon 
his  executing  to  the  defendant  a  new  mortgage 
of  the  same  and  other  property.  In  pursuance 
of  such  arrangment  a  mortgage  was  executed 
*May  18,  1835,  conditioned  for  the  pay-  [*18 
ment  of  $390.95,  Oct.  18,  then  next  :  which 
mortgage  was  filed  in  the  clerk's  office  of  the 
County  of  Albany,  in  which  county  Wyman 
resided  at  the  date  thereof.  The  first  mortgage 
was  given  by  Wyman  on  the  sale  of  the  coach 
to  him  by  the  defendant.  The  defendant  of- 
fered to  prove  that  at  the  time  of  the  execution 
of  the  mortgage  to  the  plaintiff,  Wyman  object- 
ed to  giving  the  plaintiff  a  mortgage  upon  the 
coach,  as  Gregory  had  sold  it  to  him,  and  then 
had  a  mortgage  upon  it  which  ought  to  be  paid; 
to  the  introduction  of  which  evidence  the  plaint- 
iff objected,  and  the  court  excluded  it.  The 
defendant  excepted.  The  jury,  under  the 
charge  of  the  recorder,  found  a  verdict  for  the 
plaintiff, on  which  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  J.  Holmes,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Cowen.  J.  The  claims  of  the 
parties  were  founded  on  conflicting  mortgages 
given  by  Wyman,  the  owner  of  the  carriage 
and  harness,  to  each  party,  the  mortgagor  all 
along  retaining  the  possession,  up  to  the  time 
when  the  defendant  below,  Gregory,  took  them 
for  default  of  paying  his  debt.  His  first  mort- 
gage was  prior  to  that  of  the  plaintiff  below, 
being  dated  June  19,  1834.  The  plaintiff's  was 
dated  Sep.  12,  of  the  same  year  ;  and  the  de- 
fendant took  another  mortgage  dated  May  18, 
1835.  Thus,  documentally,  the  defendant  be- 
low had  the  prior  right.  The  mortgages  were 
respectively  filed  according  to  the  statute.  2 
R.  S.,  71,  sec.  9,  2d  ed.  But  the  plaintiff  said 
that  neither  was  possession  changed,  nor  did 
the  defendant  keep  his  first  mortgage  on  foot 
by  filing  a  copy  within  thirty  days,  next  pre- 
ceding June  12,  1835,  when  the  year  from  the 
first  filing  expired,  2  R.  S.,  71,  sec.  11  ;  that  in 
either  point  of  view  the  defendant's  mortgage 
had  lost  its  effect,  and  the  plaintiff's  had  ob- 
tained the  precedence.  This  was  doubtless  so 
upon  the  case  as  it  stood  when  the  defendant 
below  *offered  to  prove  that  actual  no-  [*  1 9 
tice  of  his  first  mortgage  was  given  to  the 
plaintiff  below,  when  his  was  taken.  Either 
the  continued  possession,  or  the  non-renewal 
by  filing  a  copy,  would  have  let  in  the  plaint- 
iff, had  he  come  as  a  mortgagee  in  good  faith; 
but  it  is  only  the  bona  fide  mortgagee  or  pur- 
chaser, whom  the  statute  protects.  2  R.  S.,70, 
71,  sees.  5,  9.  And  the  offer  to  prove  that  the 
plaintiff  below  took  his  mqrtgage  with  actual 
notice  of  the  defendant's  prior  mortgage,  de- 
stroyed the  character  in  which  alone  he  could 
be  protected.  To  say  that  a  man  takes  in  good 
faith,  when  he  acts  with  notice,  and  of  course 
under  conscious  hostility  to  another  who  has 
before  taken  a  similar  title,  would  be  a  legal 
solecism.  The  object  of  the  statute  here,  is 
that  of  all  the  other  registry  Acts,  to  prevent 
imposition  upon  subsequent  purchasers  and 
mortgagees,  who  must  many  times  govern 
themselves  by  appearances.  When  everything 
is  actually  explained  to  them,  they  have  the 
best  kind  of  notice  ;  and  must  be  holdeu  to 
take  subject  to  the  prior  incumbrance. 
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But  it  is  said  that  the  defendant's  second 
mortgage  extinguished  the  first :  and  conse- 
quently^ being  put  to  stand  exclusively  on  the 
last.which  was  in  1835,  the  plaintiff's  mortgage 
of  the  previous  September  is  let  in.  The  argu- 
ment is  against  all  the  books, ancient  and  mod- 
ern. Adjudications  of  several  centuries, upon 
such  cases  of  every  variety  of  form,in  England, 
in  this  State  and  in  neighboring  States,  settle 
the  proposition  that  a  subsequent  security  for 
a  debt  of  equal  degree  with  a  former,  for  the 
feame  debt.will  not,  by  operation  of  law,  extin- 
guish it.  Thus,  one  bond  for  the  same  debt 
secured  by  another,  shall  not  extinguish  the 
former,  or  in  any  way  impair  its  force.  Man- 
hood v.  Crick,  Cro.  Eliz.,  716;  Norwood  v. Gripe, 
Id.,  727;  Rawdon  v.  Turton,  Brownl.,  74;  May- 
nard  v.  Crick,  Cro.  Car.,  86;  Ene'n  case,  Litt., 
58.  It  is  said  in  Higgens'  case,  6  Co. ,  45,  that 
"  A  statute  staple,  or  bond  in  nature  thereof, 
is  but  a  bond  recorded,  and  one  bond,  be  it  of 
record  or  not  of  record.can  not  merge  another. 
Also,  a  bond  and  a  bond  in  nature  of  a  statute 
staple.are  two  distinct  liens  made  by  assent  of 
parties  without  process  of  law, whereof  the  one 
hath  no  dependency  on  the  other."  And  see 
2O*]  per  Cur. ,  in  *Roades  v.  Barnes,  1  Burr. ,  9. 
Taking  a  bond  and  mortage  for  sealed  notes  does 
not  extinguish  them. Phelps  v.Johnson,&  Johns. , 
54,  58.  So  even  a  bond  from  a  third  person 
to  pay  certain  interest  on  a  mortgage  against  a 
testator,  there  being  no  agreement  to  take  it  in 
satisfaction,  was  held  no  bar  to  a  suit  for  the 
interest  on  the  mortgage.  Hamilton  v.  Calen- 
dar, 1  Dall.,  420.  A  judgment  recovered  on 
another  judgment  is  not  a  satisfaction  of  the 
latter  till  the  money  is  paid.  Preston  v.  Pres- 
ton, Cro.  Eliz.,  817;  Mumford  v. Stacker,  1  Cow., 
178;  Andrews  v.  Smith,  9  Wend.,  53.  Though 
it  is  otherwise  where  one  judgment  is  set  off 
against  another;  for  that  is  in  effect  a  payment, 
or  if  not  allowed,  it  is  an  adjudication  against 
its  validity,  either  in  whole  or  in  part,  so  far 
as  it  is  allowed, or  passed  upon  and  disallowed, 
in  the  second  suit.  Doty  v.  Russell,  5  Wend., 
129;  McQuinty  v.  Hemck,  Id.,  240.  244.  Set- 
tling and  taking  a  sealed  due  bill  for  rent,  will 
not  affect  the  remedy  by  distress  or  action. 
Cornell?.  Lamb, 20  Johns.. 407,409, and  the  cases 
cited  at  the  latter  page  by  Mr.  J.  Woodworth. 
But  the  cases  go  further.  In  all  those  respect- 
ing specialties,  which  I  have  cited  from  Cro. 
Eliz.,  Cro.  Car.  and  Litt.,  there  was  an  agree- 
ment to  accept  and  an  acceptance  of  the  second 
bond  in  satisfaction  of  the  first ;  and  yet  held 
that  this  was  no  accord  and  satisfaction.  The 
bonds  were  between  the  same  parties.  To  make 
the  second  a  bar,  there  must  be  a  release  ex- 
press, or  at  least  implied  from  a  covenant  not 
to  sue.  And  this  distinction  was  held  in  Phelps 
^.Johnson,  8  Johns.,  58.  In  Ene's  case, the  plea 
was  that  that  the  plaintiff  look  the  second  ob- 
ligation in  satisfaction  of  the  first.  Hutton,  J., 
said  a  chose  in  action  cannot  be  a  satisfaction. 
Even  a  security  of  a  higher  nature,  if  it  be 
taken  expressly  as  a  collateral  security,  will 
not  extinguish  the  inferior.  Day  v.  Leal,  14 
Johns.,  404.  And  more,  as  was  said  in  Hig 
gens'  case,  where  the  securities  are  of  equal  de- 
gree.they  shall  be  intended  and  held  to  be  dis- 
tinct and  independent,  although  both  are  liens 
upon  property.  A  debt  is  not  honestly  extin- 
guished till  it  is  paid  in  cash;  and  to  multiply 
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artificial  mergers  will  be  far  from  tending  to 
fairness  of  dealing.  No  matter  how  much,  nor 
how  many  *securities  for  a  debt,  they  [*2 1 
are  but  so  many  securities  in  favor  of  justice  ; 
and  the  cash  payment  of  one.sweeps  them  all. 

In  the  case  at  bar,  there  was  no  agreement 
pretended  that  the  first  mortgage  to  the  defend- 
ant should  be  satisfied  by  the  second ;  and  even 
if  there  had  been.it  was  but  the  receiving  of  one 
chose  in  action  for  another. 

The  judgment  of  the  Mayor's  Court  must  be 
reversed;  and  a  venire  de  now  go  from  the  same 
court. 

Judgment  reversed. 

Chattel  mortgage— Filing— Notice.  Criticised— 14  N. 

Explained— 49  Barb..  304. 

Cited  In— Hoffm.,  459;  14  N.  Y.,  72:  12  Barb..  878 ; 
21  Barb.,  208;  5  Abb.  Pr..  466;  1  Boe..  466. 

Second  security  for  same  debt— Not  an  extinguish- 
ment of  firnt.  Cited  In— 13  N.  Y..  562 ;  39  N.  Y.,  332 : 
76  N.  Y..  524;  77  N.  Y..362;  85  N.  Y..  134;  6  Hun,  58; 
18  Hun.  173 ;  31  Barb.,  166 ;  12  Abb.  Pr.,  102 ;  43  Super., 
281 ;  73  Ind.,  428,  429 ;  61  111.,  454  ;  31  N.  J.  E.,  207. 

Also  cited  in— 21  Wend.,  118. 


HOFFMAN  ET  AL.  v.  CAROW. 

Sale  of  Stolen  Goods  by  Auctioneer — Liable,  in 
Trover — Market  Overt. 

An  auctioneer  who  sells  stolen  goods  is  liable  to 
the  owner  in  an  action  of  trover,  notwithstanding 
that  the  goods  were  sold,  and  the  proceeds  paid  over 
to  the  thief  without  notice  of  the  felony. 

The  exception  of  sales  in  market  overt  which  pre- 
vails in  England,  is  not  recognized  here. 

Citations— «  Cow..  240 ;  14  Wend.,  34 ;  11  Wend..  80. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Carow  brought  an  action  of  tro- 
ver against  Hoffman  &  Co.,  auctioneers  in  the 
City  of  Baltimore,  for  a  quantity  of  merchan- 
dise, stolen  from  him  in  the  City  of  N.Y.,  and 
forwarded  by  the  thief  to  the  defendants  in 
Baltimore,  to  be  sold  at  auction.  The  defend- 
ants, without  notice  of  the  theft,  sold  the  mer- 
chandise and  paid  over  the  proceeds  to  the  thief; 
and  they  insisted,  in  their  defense,  that  having 
don«  it  in  good  faith, in  the  ordinary  course  of 
their  business, they  ought  not  to  beheld  liable, 
and  that  the  plaintiff  should  be  nonsuited.  The 
court  refused  to  grant  a  nonsuit,  and  charged 
the  jury  that  tne  plaintiff  was  entitled  to  re- 


NOTK.— Sales—  Stolen  goods. 

A  tale  of  stolen  good*  pcwse*  no  title.  See  the  above 
case  of  Hoffman  v.  Carow  as  affirmed.  22  Wend. .285; 
Saltus  v.  Everett,  jxtst,  p.  2(17 ;  Wheelwright  v.  De- 
peyster,  1  Johns.,  4.9 :  Holand  v.  Gundy,  5  Ohio. 202: 
I)anip  v.  Baldwin,  8  Mass.,  518  ;  Towne  v.  Collins.  14 
Mass..  600:  (irilHth  v.  Fowler.  1M  Vt..  300:  Browning 
v.  Ma* ill.  2  Mm  r.  &  J.,  308 ;  Lance  v.  Cowan.  1  Dana 
195;  Easton  v.  Worthington.  5  Serg.  &  It.,  130:  Ho- 
saek  v.  Weaver,  1  Yeatos,  478 :  Brecklnridge  v. 
McAfee.54  Ind..l4l ;  Whistler  v.  Koreter.U  C.  B.N.S., 
MB;  Peer  v.  Humphrey.  2  Adol.  8t  E..  405:  Lee  v. 
Bajres,  18  C.  B..  5tW  ;  8ton<-  v.  Marsh.  6  Barn  &  C..561 ; 
VentreM  v.  Smith,  36  IT.  S.  (10  Pet.),  1«1 ;  Bryant  v. 
Whitcner,  62  N.  H..  158;  Jones  v.  Nellls.  41  111..  4*2; 
I  Hark  v.  Jones,  64  N.  C..  31t);  Coombs  v.  (iordon.  59 
Me.,  Ill;  Sharp  v.  Parks,  48  111.,  511;  Spooner  v. 
Holmes.  102  Mass.,  50. 

One  cannot  *rJl  goods  nf  which  hi*  p.MWjori<m  to 
wrongful.  8ee  Saltus  v.  Everett,  pout,  p.  2«7,  note. 

Property  in  goo>ln,t Irlirtrtd  nn  fraudulent  /jurc/uwe, 
ixii9r*-Suhre<fiirnt  bona  fide  tmrchatrr  if  i>rotected. 
•••Andrew  v.  Dleterleh,  14  Wend..  31  note. 

A  »aleand<leltivryiiritrnrr'll>ufratiit  ;NMM*  no  title 
ait  Ixtwern  the  parties.  Sue  Gary  v.  HoUlllng.  1  Hill, 
311,  1 1- >ir. 
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cover.  The  defendants  excepted.  The  jury 
found  a  verdict  for  the  plaintiff,  upon  which 
judgment  having  been  entered,  the  defendants 
sued  out  a  writ  of  error. 

Mr.  D.  B.  Ogden,  for  plaintiffs  in  error. 

Mr.  J.  Anthon,  for  defendant  in  error. 

22*]  *By  the  Court,  Nelson,  Ch.  J.  There 
can  be  no  doubt  that  the  felon  did  not  acquire 
any  title  to  the  goods  in  question,  and  could 
not  transfer  title  even  to  a  bonafide  purchaser. 
8  Cow.,  240;  14  Wend.,  84.  An  exception  to 
this  general  rule  exists  in  England,  in  respect 
to  sales  made  in  market  overt,  but  which  has 
no  application  here. 

It  is  supposed  the  action  will  not  lie  against 
the  defendants  below, because  the  property  was 
not  found  in  their  possession  ;  and  that  the 
owner  must  follow  and  demand  it  of  the  per- 
son in  whose  possession  it  may  be  found.  It 
is  difficult  to  perceive  any  well  founded  dis- 
tinction between  the  two  cases,  in  respect  to 
the  liability  of  the  parties;  both  have  assumed 
and  exercised  a  control  over  the  property  with- 
out right  or  authority,  and  the  hardship  of  re- 
sponding in  damages  is  as  great  to  one  as  to  the 
other.  Both  lose  the  value  of  the  property 
which  they  honestly  purchased  and  paid  for. 
This  distinction  was  disregarded  in  Williams  v. 
Merle,  11  Wend.,  80.  The  owner  is  not  in  fault, 
as  the  property  was  taken  without  his  knowl- 
edge or  consent;  and  as  between  him  and  any 
other  person,  he  presents  both  legally  and 
equitably  the  higher  and  better  title. 

Judgment  affirmed. 

Affirmed— 22  Wend.,  285. 
Disapproved— 2  Cal.,  571,  574. 
Cited  in-48  111.,  513 ;  6  Am.  Rep.,  219  (104  Mass., 
177). 


HALLENBECK  &  MILLER  v.  GARNER. 

Summary  Proceedings  against  Person  Holding 
Over  after  Sale  under  Execution — Statute — 
Parties —  Warrant  against  Third  Person  — 
Practice. 

Under  the  statute  authorizing  summary  proceed- 
ings against  a  person  holding  over  and  continuing 
in  possession  or  real  estate  sold  by  virtue  of  an,  exe- 
cution against  him, proceedings  may  be  had  against 
the  servant  or  agent  of  the  debtor.or  against  a  third 
person  who  has  entered  into  possession  under  title 
derived  from  the  debtor  subsequent  to  the  attach- 
ing of  the  lien  of  the  judgment  under  which  the 
property  was  sold. 

To  justify  a  warrant  against  such  third  person,  the 
fact  that  he  entered  under  title  so  subsequently  ac- 
quired, must  be  distinctly  alleged,or  the  conviction 
will  be  quashed. 

Citations— 2  R.  S.,  512,  sec.  28,  sub.  4 ;  17  Wend.,  474 

/"1ERTIORARI  to  remove  proceedings  had 
\J  before  the  recorder  of  Hudson  under  2  R. 
S.,  512.  sec.  28.  sub.  4.  Garner,  Mar.  2,  1836, 
made  affidavit  before  the  recorder  that  a  farm 
23*]  *of  53  acres  in  Hillsdale,  Columbia  Co., 
was  May  15,  1834.  sold  by  the  sheriff  of  that 
county  on  several  executions  against  George 
Nooney,  and  purchased  by  John  Nooney;  that 
John  assigned  his  interest  under  the  sale  and 
certificate  to  Garner,  and  the  sheriff,  Aug.  17, 
1835,  conveyed  the  property  to  Garner.  The 
affidavit  further  stated ,  that  at  the  time  the  judg- 
ments were  entered  of  record,  George  Nooney, 
the  debtor,  was  the  owner  in  fee  of  the  prop- 
erty.which  was  then  in  his  possession, or  in  the 
possession  of  some  person  holding  under  him; 
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that  Hallenbeck,  at  the  time  of  making  the  af- 
fidavit, was  in  possession  of  the  lands  and  part 
of  the  dwelling-house  thereon;  and  that  Miller 
was  in  possession  of  the  residue  of  the  house, 
holding  under  Hallenbeck  ;  that  Hallenbeck 
holds  under  one  Lewis  Hay  wood, and  Hay  wood 
holds  under  some  demise,  lease,  deed  or  con- 
tract, verbal  or  written,  from  George  Nooney. 
A  summons  was  issued  by  the  recorder,  re- 
quiring Hallenbeck  &  Miller  to  remove  from 
the  premises,  or  to  show  cause  before  the  re- 
corder, Mar. 7.  No  sufficient  cause  being  shown, 
a  warrant  issued  on  the  last  mentioned  day.and 
Hallenbeck  &  Miller  were  removed  from  the 
property,  and  Garner  was  put  in  possession. 
Hallenbeck  &  Miller  sued  out  the  certiorari. 

Mr.  J.  W.  Edmonds,  for  Hallenbeck  & 
Miller. 

Mr.  M.  T.  Reynolds,  for  Garner. 

By  the  Court,  Bronson,  J.  The  statute  au- 
thorizes a  proceeding  of  this  kind,  "where  any 
person  shall  holdover  and  continue  in  the  pos- 
session of  any  real  estate  which  shall  have  been 
sold  by  virtue  of  an  execution  against  such 
person,  after  a  title  under  such  sale  shall  have 
been  perfected.  2  R.  S.,512,sec.  28,  sub.  4.  The 
applicant  did  not  state  facts  enough  in  his  affi- 
davit to  give  the  officer  jurisdiction.  Conced- 
ing that  this  remedy  may  be  applied  against 
one  who  comes  into  possession  of  the  land  un- 
der the  judgment  debtor, as  well  as  against  the 
judgment  debtor  himself,  Birdsall  v.  Phillips, 
17  Wend.,  474,  it  can  only  be  where  the  third 
*person  holds  as  the  mere  servant  or  [*24 
agent  of  the  judgment  debtor,  or  enters  under 
title  derived  from  him  subsequent  to  the  lien 
of  the  judgment  under  which  the  sale  was 
made.  Although  the  affidavit  affirms  that  Hal- 
lenbeck &  Miller  hold  under  Hay  wood,  and 
that  Hay  wood  holds  under  George  Nooney,  the 
judgment  debtor,  there  is  nothing  whatever  to 
show  that  Hay  wood's  right  to  the  possession  is 
not  paramount  to  that  which  Garner  has  ac- 
quired under  the  judgment.  For  aught  that 
appears,  Haywood  may  have  entered,  and  so 
may  Hallenbeck  &  Miller,  long  before  the 
judgments  were  docketed.  Although  the  affi- 
davit states  that  Nooney  was  the  owner  in  fee 
of  the  property  at  the  time  the  judgments  were 
entered  of  record,  that  fact  is  not  inconsistent 
with  the  supposition  that  Hallenbeck  &  Mil- 
ler.or  Haywood  their  immediate  landlord, were 
in  possession  long  before, and  now  have  an  un- 
expired  term  in  the  land.  In  all  cases  of  sum- 
mary process,  where  the  court  or  officer  does 
not  proceed  according  to  the  course  of  the 
common  law,  every  fact  necessary  to  give  ju- 
risdiction must  be  distinctly  alleged,  or  the 
proceeding  cannot  be  upheld.  In  this  case 
the  proceeding  before  the  recorder  should  be 
quashed,  and  restitution  ordered. 

Ordered  accordingly. 

Cited  in-52  N.  Y.,  447:  84  N.  Y.,  293;  11  Hun,  324  : 
23  How.  Pr.,  461;  60  How.  Pr.,  446. 


NELLIS  «.  CLARK. 

Where  a  contract  is  entered  into  for  fraudulent 
or  illegal  purposes,  the  law  refuses  ite  aid  to  enable 
either  party  to  disturb  such  parts  of  it  as  have  been 
executed  or  carried  into  effect;  and  as  to  such  parts 
as  remain  executory,  it  will  not  compel  the  con- 
tractor to  perform  his  engagements  or  pay  dam- 
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aires  for  non-performance — thus.in  both  cases,leav- 
injr  the  parties  where  it  finds  them.  Accordingly  it 
was  held,  in  this  case,  that  a  plaintiff,  chargeable 
with  notice,  was  not  entitled  to  recover  in  an  action 
on  a  promissory  note  given  in  part  consideration  of 
a  fraudulent  conveyance  of  land. 

It  is  not  necessary  to  the  maintenance  of  such  de- 
fense that  the  facts  constituting  it  should  appear  on 
the  plaintiff's  own  showing:  it  is  competent  for  the 
defendant  to  adduce  proof  on  his  part. 

See  the  dissenting  opinion  of  the  Chief  Justice. 

Citations— 16  Johns.,  189, 192;  3  Paige,154: 15  Wend.. 
412;  3  Monr.,  109;  Cowp.,  343, 434:  Stat.  13  Eliz.,  ch.  5; 
27  Eliz.,  ch.  4:  14  Johns..  498:  4  Johns.,  538;  Chit., 
Cont.,  214.225.  227:  4  Pick.,  314;  11  Wh.,  258;  4  Pet., 
184:  3  Wend.,  157:  2  B.  &  Aid..  370:  6  Johns.,  ch.  Ill ; 
5  Wend.,  579;  3  Cow.,  299:  2  Watts,  381;  1  K.  I ,.,  p.  75, 
sec.  2;  1  Blackf .,  262,  363;  Co.  Litt.,  290  5;  1  Cr.,  316 ;  9 
Johns.,  339:  3  Co.,  78.  80:  Cro.  Eliz.,  245:  Rob..  Fraud. 
Conv.,  10.  11, 841 ;  3  P.  Wms.,  74.  n.  1:  15  Pick..  49 :  12 
Johns..  308;  1  Fairf..  71;  6  Watts,  453-455;  1  W.  BL, 
364;  8  Conn.,  52. 62;  1  Str.,  509;  2  Str.,  993;  3  Dana.  540: 
3  Dev.,  519;  2  Litt.,  8,  12;  7  Taunt.,  246,  250;  2  Wils., 
341;  1  Com.  Cont.,  31,  46;  2  Saund.  PI.  &  Ev.,  528,  576: 
2  R.  8..  137.  sec.  1;  Cro.  Jac.,  270.  271;  7  Johns..  167  : 
16  Johns..  189:  Yelv.,  196:  3  Bac.,  313.  314,  tit.  Fraud. 
C.:  13  Vin.,  520,  tit.  Fraud;  F,  pi.  8, 11;  Shep..  Touch., 
«7:  10  Co..  57;  6  Co.,  19;  3  Co.,  82;  1  Taunt.,  381;  2  B.  & 
Ad.,  376;  2  Cai.,  188:  Sug.  Vend.,  337;  Sug.  Sales,  23, 
24;  1  Jac.  &  W..  556;  3  Mumf .,  243. 

THIS  was  an  action  of  cusumpirit,  tried  at  the 
Oneida  Circuit  in  Apr.,  1836,  before  the 
Hon.  Hiram  Denio,  then  one  of  the  Circuit 
Judges. 

25*]  *The  plaintiff  claimed  to  recover  the 
amount  of  a  promissory  note  for  $300,  made 
by  the  defendant,  bearing  date  Oct.  18,  1828, 
payable  to  William  T.  Curtiss  or  bearer,  four 
years  after  date.  On  the  part  of  the  defendant 
it  was  shown  that  Mar.  12.1828,  John  Buttolph 
conveyed  to  the  defendant,  by  deed  with  war- 
ranty, 56  acres  of  land,  in  consideration  of  the 
sum  of  $1,200;  of  which  $500  were  paid  down, 
and  the  residue  secured  bv  a  bond  and  mort- 
gage. In  Oct.,  1828,  Buttolph  purchased  a  lot 
of  land  of  William  T.  Curtiss, and  by  arrange- 
ment between  them  and  the  defendant, the  bond 
and  mortgage  executed  by  the  defendant  were 
surrendered  to  him  upon  his  making  two  notes 
to  Curtiss  for  the  amount  of  $700,  for  the  re- 
covery of  one  of  which  the  present  suit  is  pros- 
ecuted. The  notes  thus  given  were  subsequently 
delivered  over  by  Curnss  to  one  Beecher,  who 
had  been  appointed  an  assignee  of  Buttolph. 
on  the  latter  obtaining  his  discharge  as  an  in- 
solvent debtor ;  Buttolph  having  reconveyed 
the  land  purchased  by  him  of  Curtiss.  In  Nov., 

1880,  one  Joseph  Bruce  obtained  judgment  in 
an  action  of   ejectment  prosecuted   by   him 
against  the  defendant  for  the  recovery  of  the 
56  acres,  and  possession  was  duly  delivered  to 
him  by  virtue  of  a  writ  of  possession.  In  Dec., 

1881,  Beecher  transferred  the  notes  to  Bruce, 
who  subsequently  transferred  them  to  Nellis, 
the  plaintiff  in  this  cause.     Both  Bruce  and 
Nellis  had  notice  of  the  consideration  of  the 
notes,  and  that  the  land  (the  consideration  of 
the  notes)  had  been  lost  by  the  defendant.   On 
this  state  of  facts  the  defendant  insisted  that 
inasmuch  as  the  consideration  of  the  notes  had 
failed  be  was  entitled  to  a  verdict.  The  judge, 
however,  ruled,  that  as  it  had  not  been  shown 
that  Bruce  recovered  by  title  paramount  to 
that  conveyed  to  the  defendant,  the  latter  was 
not  entitled  to  a  verdict.     The  counsel  for  the 
defendant  then  offered  t6  prove  that,  at  the 
time  of  the  conveyance  from  Buttnlph  to  the 
defendant,  an  action  of  slander  was  pending 
in  favor  of  one  Otis  against  Buttolph, in  which 
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a  recovery  was  subsequently  had,  judgment 
entered  and  execution  issued;  that  by  virtue  of 
such  judgment  and  execution  the  56  acres  were 
sold  at  public  auction  and  bought  in  by  Bruce, 
who  thereupon  brought  the  action  of  [*26 
ejectment  above  mentioned,  and  recovered  on 
the  ground  that  the  conveyance  to  the  defend- 
ant was  fraudulent  in  respect  to  the  creditors 
of  Buttolph, and  particularly  in  respect  to  Otis, 
the  plaintiff  in  the  slander  suit;  and  that  thus 
the  defendant  was  deprived  of  the  premises, 
for  the  purchase  money  of  which  the  note  in 
question  was  in  part  given.  This  evidence  was 
objected  to  by  the  plaintiff's  counsel,  who  in- 
sisted that  it  was  not  competent  to  the  defend- 
ant to  allege  his  own  fraud  in  exoneration  of 
bis  liability.  The  judge  sustained  the  objec- 
tion, and  under  his  direction  the  jury  found  a 
verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest.  The  defendant  asks  for  a 
new  trial. 

Messrs.  W.  Grafts  and  C.  P.  Kirkland, 
for  defendant 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  tfie  Court,  Cowen,  /.  The  question  is, 
whether  a  promise  to  pay  for  property  pur- 
chased with  the  intention  to  defraud  creditors 
can  be  enforced. 

I  lay  out  of  view  the  failure  of  consideration, 
because  I  agree  that  such  a  purchaser  would 
never  be  protected  on  his  own  account.  He 
would  be  esteemed  guilty  of  a  crime  against 
social  policy,  and  though  he  had  paid  the  most 
ample  consideration,  he  could  not  recover  it 
back.  Jackson  v.  Oarnsey,  16  Johns.,  189,  192: 
Bolt  v.  Rogers,  8  Paige,  154;  Perkins  v.  Sarage, 
15  Wend.,  412.  In  Surlott  v.  Beddme,  3  Mon., 
109,  it  was  expressly  adjudged  that  a  vendee 
who  purchases  to  defraud  creditors,  cannot 
maintain  an  action  for  indemnity,  against  the 
vendor,  by  reason  of  an  eviction  by  an  execu- 
tion, levy  and  sale  at  the  suit  of  the  vendor's 
creditor.  And  the  rule  is  precisely  the  same, 
whether  the  act  be  declared  fraudulent  at  the 
common  law  or  by  statute,  and  the  same  at  law 
as  in  equity.  Jatkxon  v.  Oarnsey  related  to  a 
statute  fraud  upon  creditors,  and  was  decided 
at  law;  Perkins  v.  Sarage  to  a  fraud  which  was 
declared  such  on  principles  of  the  common 
law;  and  so  of  Boltv.  Roger*,  the  one  being  at 
law  and  the  other  *in  equity.  The  de-  [*27 
cided  weightof  authority,  however,  is  that  the 
fraud  upon  which  we  are  now  called  on  to  pass 
is  so  both  at  common  law  and  by  statute.  In  Fer- 
mor's  case,  8  Co.,  78,  it  is  taken  as  a  general 
rule,  that  "the  common  law  doth  so  ablinr 
fraud  and  covin,  that  all  acts  as  well  judicial 
as  others,  and  which  of  themselves  are  just  and 
lawful,  yet  being  mixed  with  fraud  and  deceit 
are,  in  judgment  of  law,  wrongful  and  unlaw- 
ful." And  in  Cadngnn  v.  Kennttt,  Cowp. ,  484, 
Ld.  Mansfield  said  of  this  very  fraud  upon 
creditors,  that  "the  principlesand  rules  of  the 
common  law.  as  now  universally  understood. 
are  so  strong  against  fraud  In  every  shape,  that 
the  common  law  would  have  attained  every 
end  proposed  by  the  Statutes  18  Eliz.,  eh.  5, 
and  27  Eliz.,  ch"  4."  The  same  thing  was  said 
in  substanct!  by  Spencer.  .7. ,  who  delivered  the 
opinion  of  the  Court  of  Errors  in  .•vinrf*  v.  J/il- 
drrth,  14  Johns.,  498;  Kinds  v.  fVx/friw.  4  Id., 
586,  8.  P.  I  shall  not  multiply  authorities  on 
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what  no  one  will  dispute ;  but  have  said  so 
much  to  avoid  all  question  that  the  books  which 
deny  aid  to  the  party  who  has  been  guilty  of 
fraud, do  so  upon  a  general  principle  applicable 
alike  to  every  species  of  fraud  in  whatever  fo 
rum  it  may  be  drawn  in  question. 

I  have  so  far  treated  the  fraudulent  contract 
as  if  it  had  been  executed,  as  if  land  had  been 
conveyed  and  money  paid  under  it;  and  there- 
suit  is,  that  although  Clark  lost  the  land  and 
the  money  paid, neither  law  nor  equity  will  ever 
help  him  to  recover  it  back.  The  rule  is  thus 
laid  down  in  Chit.  Cont.,  214:  "An  individual 
shall  not  be  assisted  by  the  law  in  enforcing  a 
demand  originating  in  a  breach  or  violation, on 
his  part,  of  Us  principles  or  enactments."  Ded- 
ham  Bk.  v.  C flickering,  4  Pick.,  314;  Armstrong 
v.  Toler,  11  Wh.,  258;  Bartle  v.  Nutt,  4  Pet., 
184;  Perkins  v.  Savage,  15  Wend.,  412,  8.  P. 
In  Perkins  v.  Savage,,  money  was  advanced  by 
the  plaintiff  to  enable  the  latter  to  subscribe 
for  and  pay  the  advance  on  stock  in  a  newly 
incorporated  company  for  the  plaintiff's  bene- 
fit, in  a  manner  which  would  operate  as  a  fraud 
upon  the  provisions  of  its  charter.  A  balance 
being  unaccounted  for,  the  plaintiff  sued  to  re- 
cover it.  His  right  to  recover  was  denied,  and 
28*]  *Mr.  J.  Nelson  states  the  principle,  in 
pari  delicto,  potior  eat  conditio  defendentis.  In 
Bartlev.  Coleman,  Mr.  J.  Baldwin  amplifies  the 
Latin  maxim  :  "The  law  leaves  the  parties  to 
such  a  contract  as  it  found  them.  If  either  has 
sustained  loss  by  the  bad  faith  of  a  particeps 
criminis,  it  is  but  a  just  infliction  for  premedi- 
tated and  deeply  practiced  fraud.  He  must  not 
expect  that  a  judicial  tribunal  will  degrade  it- 
self by  an  exertion  of  its  powers,  by  shifting 
the  loss  from  one  to  the  other,  or  to  equalize 
the  benefits  or  burdens  which  may  have  re- 
sulted by  the  violation  of  every  principle  of 
morals  and  of  laws."  Again;  in  Boltv.  Rogers,  3 
P&\ge,157,  Chancellor  Wai  worth  says:  "Where- 
ever  two  or  more  persons  are  engaged  in  a 
fraudulent  transaction  to  injure  another.neith- 
er  law  nor  equity  will  interfere  to  relieve  either 
of  those  persons,  as  against  the  other, from  the 
consequences  of  their  own  misconduct." 

Such  are  the  principles  upon  which  Clark, 
the  defendant,  stands  forever  disabled  to  re- 
cover back  what  he  actually  paid  for  this  land. 
He  crippled  himself  by  participating  with  But- 
tolph  in  the  fraud  upon  the  creditors  of  the  lat- 
ter. 

But  when  Clark  comes  to  turn  the  same  prin- 
ciples upon  Buttolph,  for  it  is  not  denied  that 
this  defense  is,  in  legal  effect,  against  him  (the 
plaintiff  representing  him),  the  application  of 
the  principle  is  denied.  We  are  called  upon  to 
help  Buttolph  recover  a  sum  of  money  which 
he  openly  declares  is  due  to  him  as  the  wages 
of  iniquity,  the  consideration  of  a  fraudulent 
sale  of  his  land  in  pursuance  of  a  conspiracy 
between  him  and  the  defendant  to  defraud  Otis 
and  others ;  an  offense  indictable  as  such  at  com 
mon  law  under  most  circumstances,  Best,  J.,  in 
Doe  v.  Roberts,^  B.  &  Aid.  ,370,and  since  made  so 
by  statute,  without  the  ingredient  of  conspir- 
acy. 

Why  the  law  should  single  out  the  fraudulent 
debtor,  and  make  him  the  special  object  of  its 
favor,  we  have  not  been  informed  upon  any 
authority;  and  I  think  we  shall  see  that  we  have 
an  abundance  of  authority  which  will  warrant 
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us  in  holding,  that  so  long  as  the  fraudulent 
contract  is  unexecuted,  the  principles  cited  ap- 
ply with  all  their  force  as  well  to  this  sort  of 
unlawful  dealing  as  to  any  other.  Take  the  case 
*that  Clark  had  agreed  with  Buttolph  to  [*29 
reconvey  the  land  on  his  getting  clear  of  Otis 
and  his  other  creditors.  St.  John  v.  Benedict,  ft 
Johns.  Ch.,  Ill,  is  an  authority  that  the  Chan- 
cellor would  never  decree  the  reconveyance  in 
equity.  There  a  bill  was  filed  by  St.  John 
against  Herringtori.  to  enforce  preciselv  such  a 
contract.  And  see  Jones  v.  Read,  and  Wright  v. 
Wright,  S.  P.,  hereafter  cited.  Chancellor  Kent 
asks:  "Shall  this  court  help  a  party  in  the  per- 
formance of  an  agreement  made  on  purpose  to 
defraud  creditors?"  He  answers:  "This  court 
will  not  interfere  to  enforce  the  specific  per- 
formance of  a  contract  iniquitous  and  fraudu- 
lent in  its  very  foundation."  Herrickv.  Grow, 
5  Wend.,  579,  goes  upon  the  same  principle. 
Administrators  agreed  to  procure  a  surrogate's 
order,  and  convey  the  land  of  their  intestate  at 
a  certain  price.  The  bond  was  held  void  as 
being  a  fraud  on  the  heirs,  and  on  creditors. 
Bridgewater  v.  Brookfield,  3  Cow.,  299,  S.  P.; 
Myers  v.  Hodges,  2  Watts,  381,  S.  P.  In  Boltv. 
Rogers,  before  cited,  such  an  agreement  was 
executed  and  the  purchaser  paid  the  price.  On 
a  bill  filed  by  the  heirs,  in  the  vice  chancery  of 
the  fourth  circuit,  I  set  the  sale  aside  as  far  as 
it  operated  against  them;  leaving  the  immedi- 
ate parties  to  their  remedy.  Afterwards,  on  a 
bill  filed  by  the  purchaser  to  rescind  the  bar- 
gain, and  be  restored  to  the  land  he  had  con- 
veyed in  exchange,  I  refused  to  relieve  him, 
because  the  contract  was  an  executed  one,  and 
the  parties  must  remain  where  they  were.  That 
was  the  decree  in  question  on  appeal, in  3  Paige, 
154. 

I  have  thus  placed  certain  cases  in  juxtapo- 
sition wherein  the  courts  have  refused  to  en- 
force and  also  to  rescind  agreements  in  fraud 
of  the  rights  of  others  when  called  to  act  as  be- 
tween the  parties,  in  order  to  see  more  clearly 
that  the  refusal  in  both  instances  goes  on  the 
same  principle;  and,  at  the  same  time,  to  pre- 
sent the  distinction  upon  which  all  the  like 
cases  have  gone.  This  distinction  is,  that  where 
the  contract  is  executed,  it  is,  in  effect.binding 
between  the  parties,  as  in  Bolt  v.  Rogers ;  but 
where  it  remains  executory,  it  is  as  in  Herrick 
v.  Grow,  in  effect,  a  nullity.  Both.it  will  be  per- 
ceived, depend  on  the  principle  laid  down  in 
several  books  from  which  I  have  cited, and  oth- 
ers to  be  noticed,  *that  the  law  will  not  [*3O 
lend  itself  to  aid  either  party.  Such  is  the  com- 
mon law  ;  and  whether  the  case  before  us  be 
considered  as  arising  under  that  law  or  the  stat- 
ute, the  rule  is  the  same.  In  Jackson  v.  Oarn- 
sey.  Spencer,  J.,  in  speaking  of  the  Statute  27 
Elizabeth,  which,  in  respect  to  the  effect  of  a 
conveyance  as  between  the  parties,  is  the  same 
as  13  Elizabeth,  says,  "  as  between  the  parties 
they  are  expressly  excluded  from  its  operation: 
ana  left  as  they  stood  at  the  common  law." 
And  it  may  not  be  out  of  place  to  repeat  and 
pursue  a  little  here  what  I  have  before  attempt- 
ed to  show,  that  we  are  standing  on  common 
law  ground.  The  statute  does  not  say,  that  a 
contract  executory  shall  be  binding  between  the 
parties.  1  R.  L.  of  1813,  75,  sec.  2.  It  declares 
all  contracts,  both  executory  and  executed,  to 
defraud  creditors,  void  only  as  against  the  lat- 
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ter.  It  was  wanted  for  nothing  else.  It  was 
but  declaratory;  and  were  it  not  for  the  4th  sec- 
tion giving  additional  sanctions,  the  common 
law  would  have  reached  every  purpose.  Now 
had  the  statute  stopped  with  declaring  the  con- 
tract simply  void,  it  would  have  changed  the 
common  law  by  avoiding  one  class,  viz. :  exe- 
cuted contracts,  which  that  law  would  not  in- 
terfere with.  Therefore  the  statute  withdraws 
itself  entirely  from  any  interference  between 
the  parties,  with  the  intent  to  let  the  common 
law  take  its  own  course. 

I  have  examined  the  more  anxiously  to  sat- 
isfy myself  whether  the  statute  works  any 
change  of  right  between  the  parties,  because, 
if  it  does  not,  then  I  think  we  shall  see  there  is 
an  end  of  this  claim  upon  principle, if  not  upon 
direct  authority.  I  feel  much  strengthened  in 
the  conclusion  that  there  is  no  change,  from 
what  was  said  by  Blackford,  J..  who  was  op- 
posed to  the  defense  here  set  up,  in  Findley  v. 
Cooky.  1  Black f.,  262.  He  insists  it  is  but  a 
recognition  of  the  common  law,  except  in  one 
particular;  and  he  adds  the  opinion  of  Ld. 
Coke,  in  Co.  Litt.,  290  b,  Ch.  J.  Marshall  in  1 
Cr.,  316.  and  Ch.  J.  Kent  in  9  Johns.,  839,  to 
those  which  I  have  cited.  He  then  refers  to 
Twyne's  case.  3  Co.,  80,  andJ/pfcm  v.  Baasett, 
Cro.  Eli/.,  245,  as  a  foundation  for  supposing 
that,  by  the  common  law,  no  person  should 
31*1  avoid  an  estate  made  by  *fraud,  except 
he  who  had  a  former  right, interest  or  demand; 
whereas  the  Statute  of  Elizabeth, instead  of  be- 
ing limited  to  former  interests  or  demands, 
makes  provision  in  favor  of  those  which  arise 
subsequently  to  the  conveyance;  and  this  is  ac- 
cording to  a  suggestion  in  Rob.,  Fraud.  Conv., 
10,  11.  and  vide  Id.,  641.  Blackford,  J.,  adds: 
"There  is  not  a  dictum  anywhere  for  the  posi- 
tion, that  the  English  Statute  is  in  derogation 
of  the  common  law.  On  the  contrary, it  is  either 
declaratory  of  the  common  law  or  an  enlarge- 
ment of  its  principles."  And  he  expressly  de- 
nies that,  as  between  the  parties.it  worked  any 
change  at  all,  though  we  shall  see  in  the  sequel, 
that  the  learned  judge  drew  a  very  opposite  con- 
clusion, to  that  which,  with  deference,!  think 
follows  from  the  principle  which  he  advances 
with  so  much  confidence  and  justice. 

It  seem-  to  me,  then,  that  we  cannot  mistake, 
in  saying  we  are  bound  to  look  at  the  question 
before  us  precisely  as  if  there  were  no  statute 
on  the  subject.  What  conceivable  difference, 
in  principle,  is  there  between  the  canes  already 
cited  and  the  one  at  barf  What  difference  be- 
tween all  that  numerous  class  of  contracts, 
such  as  bonds  or  notes  given  under  arrange- 
ments to  defraud  third  persons,  creditors  or 
others,  which  have  been  declared  void  at  the 
common  law,  and  the  note  before  us?  Mar- 
riage brokerage  contracts  are  a  familiar  in 
stance,  because  they  tend  to  work  a  fraud  as 
against  a  third  party  who  is  to  be  drawn  into 
the  marriage.  8  P.  Wins..  74,  n.  1,  and  par- 
ticularly the  case  there  of  Neville  v.  WUkfruon. 
Secret  agreements  for  preference  under  deeds 
of  composition,  Chit.  Coot..  225;  Ctue  v.  Qer- 
ruh,  15  Pick.,  49.  or  ID  consideration  of  with- 
drawing opposition  to  the  discharge  of  an  in 
solvent,  Wiggin  v.  Hu*h.  12  Johns..  806,  or  of 
puffing  at  an  auction.  Chit.  Con t.,  227.  arc  void 
also  as  being,  in  the  first  cases,  fraudulent 
against  creditors,  anil  in  the  latter  against  bid- 
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ders;  and  the  party  sued  on  such  and  the  like- 
contracts  may  give  the  fraud  in  evidence  to- 
show  that  it  is  a  case  in  which  the  law  ought 
not  to  move.  In  Holman  v.  Johnson,  Cowp., 
343,  Ld.  Mansfield  said:  "The  objection  that 
a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  *defendant,  sounds  at  all  [*32 
times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed;  but  it  is  founded  in  gen- 
eral principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  real  justice 
as  between  him  and  the  plaintiff;  by  accident, 
if  I  may  so  say.  The  principle  of  public  policy 
is  this,  ex  dolo  malo  non  oritur  actio.  No  court 
will  lend  its  aid  to  a  man  upon  an  immoral  or  an 
illegal  act.  If,  from  the  plaintiff's  own  stating 
or  otherwise,  the  cause  of  action  appears  to> 
arise  ex  turpi  causa  or  the  transgression  of  a 
positive  law  of  this  country,  there  the  court 
says  he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes;  not  for  the  sake 
of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  So,  if  the 
plaintiff  and  defendant  were  to  change  sides, 
and  the  defendant  were  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it;  for  where  both  are  equally 
in  fault,  potior  est  conditio  defendentis."  These 
remarks  cover  the  whole  ground  on  which 
Clark,  the  defendant,  stands,  as  I  attempted  to 
show  in  the  outset;  neither  he  nor  Buttolph 
have  any  positive  remedy  on  their  own  account. 
But  as  the  law  finds  them,  so  it  will  leave  them. 
They  derive  that  kind  of  negative  assistance 
which  arises  from  their  cases  being  mutually 
such  that  the  law  will  not  tarnish  its  hands  by 
rescuing  them  from  the  mire. 

I  have  met  with  but  one  case  at  law  in  which 
the  principles  laid  down  by  Ld.  Mansfield,  in 
Holman  v.  Johnson,  have  been  either  applied 
or  examined  as  between  a  vendor  and  vendee 
of  property  for  the  purpose  of  defrauding  cred- 
itors. I  will  not  say  there  may  not  be  others; 
but  if  so,  they  have  escaped  my  research  which 
has  been  made  with  some  pains.  The  case  I 
allude  to  is  Smith  v.  Hubbt,  1  Fairf. ,  71,  decided 
in  1838,  by  the  Supreme  Judicial  Court  of  the 
State  of  Me.  The  action  was  asuumpnt  for 
goods  sold  by  the  plaintiff  to  the  defendant's 
intestate,  Hubbs,  under  an  arrangement  be- 
tween both  parties  with  one  Weymouth,  that 
he  should  take  the  goods  in  question,  with 
other  goods,  and  open  a  shop,  ann  sell  them  out 
under  the  name  of  the  intestate,  which  was  lent 
to  cover  the  goods  *against  Weymouth's  [*33 
creditors.  After  the  plaintiff  had  proved  the 
sale  and  delivery  of  the  goods,  the  defendant 
was  allowed  to  show  the  object  for  which  he 
purchased  them,  as  a  defense;  and  to  make  out 
his  case  by  Weymouth,  the  fraudulent  go-be- 
tween as  a  witness.  The  jury  having  found 
for  the  defendant,  on  a  motion  fora  new  trial, 
several  questions  were  made:  1.  Whether  Wey- 
mouth was  competent  to  prove  his  own  turpi- 
tude; 2.  Whether  the  matter  could  be  shown 
as  a  defense,  or  whether  such  a  defense  must 
not  be  confined  to  a  case  where  the  plaintiff 
himself  discloses  it  by  his  own  evidence.  The 
validity  of  the  defenne,  when  once  legitimately 
introduced  and  eslablinlied,  appeared  to  the 
plaintiff'*  counsel  to  be  HO  obvious,  that  it  waa 
not  much  contested.  But  a  question  was  made 
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upon  the  weight  of  evidence  whether  the  fraud 
was  established,  admitting  Weymouth  to  have 
been  a  competent  witness.  The  motion  for  a 
new  trial  was  denied.  Mellen,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court,  cited  at  length 
the  language  of  Ld.  Mansfield  as  I  have  stated 
it;  but  mainly  with  the  view  of  showing  that 
the  matter  of  defense  might  as  properly  come 
from  testimony  on  the  one  side  as  the  other;  in 
cither  case  it  would  be  fatal  to  the  action.  Still, 
speaking  in  reference  to  that  question,  he  makes 
several  remarks  directly  pertinent  to  the  legal 
foundation  of  the  defense.  His  words  are 
these:  "There  is  a  marked  and  settled  dis- 
tinction between  executory  and  executed  con- 
tracts of  a  fraudulent  or  illegal  character. 
Whatever  the  parties  to  an  action  have  executed 
for  fraudulent  or  illegal  purposes,  the  law  re- 
fuses to  lend  its  aid  to  enable  either  party  to 
disturb.  Whatever  the  parties  have  fraudu- 
lently or  illegally  contracted  to  execute,  the 
law  refuses  to  compel  the  contractor  to  exe- 
cute, or  pay  damages  for  not  executing;  but  in 
both  cases  leaves  the  parties  where  it  finds  them. 
The  object  of  the  law  in  the  latter  case  is,  as 
far  as  possible,  to  prevent  the  contemplated 
wrong;  and  in  the  former  to  punish  the  wrong- 
doer by  leaving  him  to  the  consequences  of  his 
own  folly  or  misconduct."  A  due  degree  of 
pains  seems  to  have  been  bestowed  upon  this 
case  by  counsel;  and  much  consideration  by 
the  court  which  decided  it.  The  decision  is, 
34*]  *moreover,  entirely  in  accordance  with 
the  principles,  the  distinctions  and,  as  I  think, 
the  direct  illustrations  which  I  have  sought  to 
deduce  from  other  cases.  From  the  absence  of 
direct  authority  in  the  reported  arguments  of 
both  the  counsel,  as  well  as  the  opinion  of  the 
Chief  Justice,  the  case,  too,  being  so  recent,  I  am 
led  to  suppose  that  my  own  search  for  other 
•cases  has  been  baffled  by  the  real  barrenness 
of  the  books  rather  than  by  the  want  of  due 
diligence  on  my  part. 

When  I  said  that  Smith  v.  Hubbs  was  the  only 
case  I  had  met  with  at  law,  in  which  the  prin- 
ciple melior  est  conditio  defendenlis  had  been  ap- 
plied or  considered  in  a  case  such  as  we  have 
before  us,  I  was,  as  it  will  be  remembered, 
aware  that  the  Supreme  Court  of  Ind.  had  in 
Findley  v.  Cooley,  1  Blackf.,  263,  A.  D.,  1823, 
decided  exactly  such  a  case,  and  repudiated  the 
defense  here  set  up.  The  action  was  brought 
by  Cooley  against  Findley,  on  several  promis- 
sory notes,  in  the  Circuit  Court;  and  the  de- 
fendant pleaded  specially,  that  they  were  exe- 
cuted by  him  to  the  plaintiff  as  the  consideration 
of  land  conveyed  by  the  latter  to  the  former 
with  intent  to  defraud  a  Mrs.  Walden  of  her 
damages  in  a  pending  action  of  trespass  against 
the  plaintiff.  On  demurrer,  judgment  was  for 
the  plaintiff  in  the  Circuit  Court,  and  on  error 
by  Findley,  Blackf ord,  /.,  delivered  the  opin- 
ion of  the  Supreme  Court.  He  said  the  great 
defect  in  the  pleas  was,  that  it  was  not  a  cred- 
itor of  the  vendor,  but  a  party  to  the  convey- 
ance who  complained  of  its  being  fraudulent 
and  void;  and  he  proceeded  to  show,  what  I 
admit  cannot  be  controverted,  that  fraudulent 
conveyances  have  always  been  considered  bind- 
ing on  the  parties.  He  then  discusses  the 
question,  as  I  before  mentioned,  whether  the 
Statutes  of  either  the  13  or  27  Elizabeth  have 
at  all  altered  the  rule  as  between  the  parties; 

768    • 


and  infers  that  they  have  not;  against  which,  I 
am  sure  he  was  right  in  saying,  there  is  not  so 
much  as  a  dictum.  He  adds : ' '  We  barely  refer  to 
some  of  the  authorities,  to  remind  the  counsel 
for  the  defendant  that,  if  the  Statute  of  Eliza- 
beth does  not  authorize  his  client  to  treat  as 
void  this  conveyance  to  which  be  was  a  party, 
which  was  admitted  on  the  argument,  his  ap- 
peal *to  the  principles  of  the  common  [*35 
law  is  beyond  the  possibility  of  success."  The 
authorities  referred  to  were  those  which  held 
the  conveyance  good  at  common  law  as  between 
the  parties.  Thus  the  defense  was  argued  and 
decided  on  the  effect  of  the  conveyance  which 
was  the  executed  contract,  and  not  the  notes 
which  were  the  executory  contract.  And  it  was 
in  respect  to  this,  that  I  said  the  rule  potior  est, 
etc. ,  had  not,  as  between  such  parties,  been  ap- 
plied or  considered.  The  rule  is  not  once  al- 
luded to  in  any  form.  Had  the  attention  of 
the  learned  judge  who  delivered  the  opinion 
been  turned,  as  that  of  Mellen,  Ch.  J.,  was  in 
Smith  v.  Hubbs,  to  the  remarks  of  Ld.  Mans- 
field, I  can  hardly  doubt  that  he  would  have 
concurred  with  the  Chief  Justice.  With  defer- 
ence, I  repeat,  the  question  was  not  whether 
the  fraudulent  deed  was  valid.  In  what  sense 
was  that  good?  By  accident,  says  Ld.  Mans- 
field; not  for  the  purpose  of  operating  as  a 
consideration,  for  the  very  conveyance  was  im- 
moral and  illegal,  as  much  so  as  if  the  con- 
sideration had  been  prostitution.  Suppose  the 
tea  contract  in  Holman  v.  Johnson  to  have  been 
a  fraud  on  the  revenue;  the  law  would  not,  ac- 
cording to  Ld.  Mansfield,  have  set  aside  the 
sale  of  the  tea,  had  the  parties  changed  sides. 
But  yet  it  would  have  afforded  no  remedy  for 
the  price,  and  it  would  have  denied  both,  be- 
cause ex  turpi  causa  non  oritur  actio. 

In  Stewart  v.  Kearny,  6  Watts,  453-455, 
Gibson,  Ch.  J.,  says  of  a  sale  to  defraud  cred- 
itors, "The  law  not  only  sustains  the  contract 
when  executed,  but  enforces  it  when  execu- 
tory." But  the  sale  in  question  was  executed, 
and  trover  brought  by  the  vendor  to  recover 
the  goods.  The  case  he  cites  for  enforcing  the 
contract,  "Montefiori  v.  Montefiori,  1  W.  Bl., 
364,  went  on  another  principle — that  of  es- 
toppel in  pais.  When  Ld.  Mansfield  there 
says:  "  No  man  shall  set  up  his  own  iniquity 
as  a  defense,  any  more  than  as  a  cause  of  ac- 
tion;" he  must  be  understood  as  confining  his 
remarks  to  a  defense  against  an  innocent  par- 
ty. Such  was  the  case  before  him.  The  de- 
fendant had  given  his  note  to  the  plaintiff,  his 
brother,  to  enable  him  to  draw  in  a  female  to 
marry  him,  which  she  did.  The  note  falsely 
acknowledged  a  large  value  in  the  defendant's 
hands,  and  enabled  *the  plaintiff  to  sue-  [*36 
ceed  in  his  designs  upon  the  female  by  rep- 
resenting himself  as  a  man  apparently  of  large 
fortune.  In  a  suit  by  the  husband  the  court 
held  the  defendant  to  his  note  for  the  benefit 
of  the  innocent  female.  It  is  put  on  the  same 
ground  as  if  the  fortune  represented  to  exist 
had  been  settled  on  the  female  by  marriage  ar- 
ticles ;  and  it  is  said,  in  either  case,  the  suit 
must  be  in  the  husband's  name.  To  take  the 
general  doctrine  unqualifiedly  as  there  laid 
down,  would  contradict  the  whole  current  of 
English  authority,  and  several  cases  decided 
by  Ld.  Mansfield  himself.  The  doctrine  is 
also  too  broadly  laid  down  in  Potter  v.  Yale 
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•Coll.,  8  Conn.,  52,  62;  indeed  as  broadly  as 
would  be  the  proposition  just  examined.  The 
•cases  there  cited,  of  Philips  v.  Biron,  1  Str., 
509,  a.nd  Smith  v.  Bouchisr,  2  Id.,  993,  are  mere- 
ly, that  where  two  join  in  pleading  a  justifica- 
tion, the  matter  must  be  a  good  justification 
for  both,  not  for  one  only;  otherwise,  the  plea 
is  bad. 

The  point  before  us  has  been  lately  examined 
on  the  equitable  side  in  the  Court  of  Appeals 
of  Ky.  Jones  v.  Read,  3  Dana,  540,  A.  D. 
1835.  There  a  debtor,  Mary  May,  in  order  to 
cheat  her  creditors,  conveyed  to  her  daughter 
Lucy,  taking  back  a  secret  bond  for  reconvey- 
ance. Lucy  married,  and  her  husband  sold  the 
land  to  Read,  who  gave  his  note  for  the  pur- 
chase money,  but  filed  his  bill  to  avoid  it,  be- 
cause the  bond  raised  an  adverse  equitable 
claim  in  the  obligee.  Ewing,  J.,  delivered  the 
opinion  of  the  court.  He  said  the  bond  was 
fraudulent  in  its  emanation;  and  a  Chancellor 
should  not  interpose  to  afford  relief  to  either 
party.  No  authorities  are  cited;  but  the  case 
is  evidently  an  application  of  the  principles 
which  I  have  supposed  to  govern.  It  is  the 
more  pertinent,  as  the  mother's  assignee  was 
made  a  party  defendant,  and  insisted  on  the 
bond  as  valid.  .The  principle  is  also  fully  stat- 
ed and  approved  in  a  case  at  law  in  the  Su- 
preme Court  of  N.  C.  by  a  dictum  of  Ruffln, ,/.. 
in  Waller  v.  Nile*,  3  Dev.,  519.  On  the  same 
principle  a  Court  of  Chancery  refused,  as  be- 
tween the  parties  to  such  a  fraudulent  deed 
absolute  on  its  face,  to  change  it  into  a  mort- 
37*J  gage,  pursuant  *to  the  agreement  of  the 
parties.  Wright  v.  Wright,  2  Litt.,  8,  12. 

From  the  degree  of  examination  I  have  been 
-enabled  to  bestow  upon  the  subject,  I  cannot 
linn-:  myself  to  doubt,  that  the  note  in  ques 
tion  is  among  that  class  of  contracts  which  the 
law  will  not  enforce  on  account  of  their  cor- 
rupt origin.  I  am  sure  it  is  in  vain  to  specu- 
late, ab  incontenienti,  whether  such  a  result 
will,  being  known  as  the  law  of  the  land, 
have  an  influence  either  to  discourage  or  mul- 
tiply such  fraudulent  practices.  To  say  that 
notes  given  upon  such  a  consideration  as  this 
shall  be  enforced,  was  acknowledged  by  the 
plaintiff's  counsel  to  be  without  any  precedent 
which  they  could  produce. 

It  is  said  the  defense  can  be  allowed  only 
where  the  facts  must  necessarily  make  a  part 
of  the  plaintiff's  own  proof,  and  for  this  we 
are  referred  to  what  Qibbs,  Ch.  J.,  said  in 
Simpson  v.  Blos».  7  Taunt.,  246.  250.  As  this 
objection  was  very  fully  considered,  and  refut- 
ed on  abundant  authority,  by  Mellen,  Ch.  J., 
in  Smith  v.  Ilubbs,  I  shall  content  myself  with 
referring  to  his  argument  there.  The  question 
put  by  counsel  (as  if  that  would  present  an  an- 
alogous case),  suppose  that  the  defendant  hud 
pain  the  money,  instead  of  giving  his  notes, 
mil  id  he  recover  it  back?  is  the  question,  as  it 
will  be  seen,  to  which  we  have  fully  directed 
our  attention,  and  answered  no  ;  because  that 
would  be  an  execution  of  the  contract,  and 
drive  the  defendant,  in  the  word*  of  I.  i  M  in- 
field,  to  change  (tides.  That  makes  the  fatal 
difference. 

On  the  whole,  my  conclusion  is.  that  there 
should  be  a  new  trial,  the  coats  to  abide  the 
•event. 

Mr.  Justice  Bronson,  concurred. 
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The  Chief  Justice  dissented,  and  deliv- 
ered the  following  opinion: 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  his  verdict  on  the  note  in  question,  notwith- 
standing the  want  or  illegality  of  considera- 
tion urged  against  it.  In  my  view  of  the  case, 
neither  has  been  established  ;  and  to  be  satis- 
fied of  this,  it  seems  to  me  only  necessary  to 
distinguish  'between  an  illegal  contract  [*38 
in  the  strict  sense  of  that  term,  and  one  fraudu- 
lent as  it  respects  creditors.  The  former  is  al- 
together void,  and  cannot  be  made  the  founda- 
tion of  an  action.  Ex  dolo  malo  non  oritur  actio. 
"You  shall  not  stipulate  for  iniquity."  says  Ch. 
J.  Wilmot  in  Collins  v.  Blantern.  2  Wils.,  341, 
"for  no  polluted  hand  shall  touch  the  pure 
fountains  of  justice."  This  class  of  contracts 
is  well  assigned,  and  illustrated  in  the  books. 
1  Com.  Cont.,31.  46;  2  Sauud.,  PI.  &  Ev.,  576, 
and  cases  cited.  They  form  an  exception  to 
the  rule  applicable  in  general  to  the  dealings 
of  mankind,  namely,  that  no  person  shall  take 
advantage  of  his  own  wrong.  The  reason  for 
it  is  given  by  Ld.  Mansfield,  in  Holtnan  v. 
Johnson,  Cowp.,  343.  "The  objection,"  he  ob- 
serves, "  that  a  contract  is  immoral  or  illegal 
as  between  plaintiff  and  defendant,  sounds  at 
all  times  very  ill  in  the  mouth  of  the  defend- 
ant. It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed;  but  it  is  founded  on 
general  principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the  Veal 
justice  as  between  him  and  the  plaintiff.  If 
from  the  plaintiff's  own  stating  or  otherwise, 
the  cause  of  action  appears  to  arise  ex  turpi 
causa,  or  the  transgression  of  a  positive  law  of 
this  country,  there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that  ground  the 
court  goes;  not  for  the  sake  of  the  defendant." 
All  tins  is  quite  clear  and  satisfactory. 

But  in  respect  to  the  other  class,  that  is,  con- 
tracts fraudulent  under  the  Statute  2  R.  8., 
137,  sec.  1  ;  13  Eliz.,  cb.  5,  they  are  void  only 
"  as  against  the  persons  hindered,  delayed  or 
defrauded;"  not  altogether  void;  they  are  bind- 
ing upon  the  parties.  Cro.  .lac..  271;  Ilawesv, 
Leader,  Id.,  270  ;  7  Johns.,  167  ;  16  Id..  189. 
When  the  question  is  between  them,  the  rule 
ex  turpi  causa  does  not  apply  and,  therefore, 
neither  can  urge  the  corrupt  intent  as  to  the 
creditors  by  way  of  impairing  their  obligation. 
Buttolph  could  not  have  urged  this  view  in 
answer  to  a  bill  filed  to  compel  the  execution 
of  the  deed,  nor  the  defendant  resist  taking  it 
and  paying  the  stipulated  consideration. 

*My  brethren  have  expressed  the  opin-  [*39 
ion  that  this  rule  is  applicable  only  to  execut- 
ed contracts.  But  as  early  as  the  case  of  Howes 
v.  Leader,  it  was  held  otherwise.  There  one  C. 
had  sold  certain  goods  to  the  plaintiff  for  £20 
paid,  and  bound  himself  to  keep  them  safely, 
and  deliver  them  on  demand.  C.  died  some 

\  four  years  afterwards,  and  the   plaintiff  dc- 

i  manded  the  goods  of  the  defendant,  the  ad- 
ministrator, who  refused  to  give  them  up. upon 
which  the  action  was  brought.  The  uefend- 

I  ant  pleaded  the  Statute  of  13  Eliz.  in  due  form, 
to  which  there  was  a  demurrer,  and  judgment 
for  plaintiff.  It  is  there  -ni-1  the  defendant  is 

J  not  such  a  person  ax  is  enabled  by  the  13  Eliz., 
cb.  5.  to  plead  thatplen;  for  the  Htatute  makes 
the  deed  void  as  against  creditors  ;  but  not 
against  the  party  himself,  his  executor  or  ad- 
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ministrator;  against  them  it  remains  good. 
This  has  been,  as  I  understand  it,  the  received 
construction  of  this  statute,  ever  since  the  de- 
cision of  this  case  (1608).  It  is  also  reported  in 
Yelv.,  196,  see  also,  3  Bac.,  313, 314.  tit.  Fraud, 
C  ;  13  Vin.,  520,  tit.  Fraud,  F,  pi.  8, 11;  Shep. 
Touch.,  67  ;  10  Co.,  57;  6  Id.,  19;  3  Id.,  82;  1 
Taunt.,  881;  2  B.  &  Ad.,  876;  2  Saund.  PI.  & 
Ev.,  528. 

It  was  said  on  the  argument  that  the  subse- 
quent application  of  the  property  to  the  pay- 
ment of  the  creditors,  by  operation  of  law  has 
changed  the  legal  features  of  the  case,  as  the 
vendor  has  thereby  realized  the  whole  benefit 
of  the  article  sold,  and  the  vendee  of  course 
has  been  deprived  of  it.  Still,  this  cannot  make 
the  contract  illegal  in  the  sense  which  renders 
it  absolutely  void,  as  the  application  is  only  the 
practical  result  of  the  taint  before  assumed  to 
exist,  notwithstanding  which  it  was  deemed 
valid  as  between  the  parties.  As  to  the  cred- 
itors it  was  void  from  the  beginning,  and  that 
is  all  that  can  be  urged  against  it  since  the  en- 
forcement of  their  claims  ;  for  whatever  of  the 
fund  may  be  left  after  satisfying  them,  belongs 
to  the  vendee  as  owner.  He  takes  it  by  virtue 
of  his  title  under  the  contract. 

Again  ;  it  is  said  if  the  contract  is  not  ille- 
gal, so  as  to  forbid  the  recovery,  there  is  a 
failure  of  consideration  arising  from  the  inter- 
ference of  the  creditors.  This  question  depends 
4O*]  *upon  the  nature  of  the  contract  itself. 
If  the  title  had  failed  upon  an  evict iou  by  title 
paramount,  the  defendant  could  not  have  set 
up  this  by  way  of  defense,  unless  there  had 
been  a  warranty  express  or  implied,  or  fraud 
on  the  part  of  the  vendor ;  nor,  which  is  the 
same  thing,  sustained  an  action  to  recover  back 
the  consideration  paid.  2  Cai.,  188  ;  Sugd., 
Vend.,  337 :  Id.,  Sales.  23,  24  ;  1  Jac.  &  W., 
556  ;  3  Munf.,  243.  In  the  absence  of  either, 
the  vendee  is  deemed  to  have  taken  upon  him- 
self the  risk  of  the  title  as  a  part  of  his  con- 
tract. But  here  has  been  no  eviction  by  title 
paramount,  and  therefore  it  is  quite  immaterial 
what  may  have  been  the  covenants  in  the  deed, 
or  representations  at  the  time  of  the  sale. 
Neither  is  any  defect  of  title  at  the  time  of  the 
sale  pretended  ;  indeed,  we  may  say.  from  the 
ground  upon  which  this  defense  is  placed,  it  is 
conceded  to  have  been  good  ;  for  the  only  de- 
fect set  up  or  relied  upon,  is  one  that  arose  out 
of  the  purchase  itself,  made  by  the  defendant, 
and  which  implies  that  previously  to  that  time 
the  title  was  unexceptionable.  Then,  is  there 
any  general  principle  upon  which  the  vendor 
can  be  made  responsible  for  this  ground  of 
failure  ?  There  is,  certainly,  no  covenant  by 
him  express  or  implied  against  the  defect ;  and 
there  can  be  no  fraud,  because  we  know  that 
the  eviction  could  not  have  taken  place  with- 
out proving  that  the  vendee  knowingly  partic- 
ipated in  that  which  has  defeated  his  title. 
Without  proof  of  such  knowledge,  there  could 
have  been  no  recovery  against  him.  He  took 
the  title  with  full  notice  of  the  defect,  and 
there  is,  therefore,  no  rule  applicable  to  the 
construction  of  contracts  which  would  make 
the  vendor  responsible  under  such  circum- 
stances. The  case  falls  within  the  familiar 
principle,  that  imposes  upon  the  purchaser  the 
responsibility  of  any  defects  in  the  article  of 
property  whether  real  or  personal,  when  he 
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takes  it  with  full  knowledge,  and  without 
guarding  against  it  by  his  contract. 

The  defects  in  such  cases  enter  into  the  con- 
tract and  are  presumed  to  modify  it  by  reduc- 
ing the  price  of  the  article  sold  ;  in  this  way 
the  purchaser  provides  for  the  risk,  or  dimin- 
ished value  of  the  goods.  The  land  is  sold  with 
a  cloud  upon  the  litle  ;  and  the  goods  as  un- 
merchantable. The  *price  is  adjusted  ac-  [*4- 1 
cordingly,  and  neither  parly  has  cause  for 
complaint.  I  presume  in  the  case  under  con- 
sideration the  defendant  provided  for  the  risk 
against  the  claims  of  the  creditors,  by  an 
abatement  of  the  full  value  of  the  land  ;  or  if 
he  did  not,  it  was  his  own  folly. 

In  any  view  that  I  can  take  of  the  case,  the 
plaintiff  is  entitled  to  recover,  though  he  stands 
in  no  better  situation  than  Buttolph  on  all 
grounds  :  1.  That  the  contract  is  legal  as  be- 
tween themselves  ;  and  2.  There  has  been  no 
breach  of  it  shown.  This  result  is  also  in  har- 
mony with  the  soundest  principles  of  public 
policy  ;  for  were  we  to  permit  the  purchaser  in 
fraud  of  creditors  to  set  up  the  intent  with 
which  the  conveyance  was  executed  as  a  de- 
fense to  the  payment  of  the  purchase  money, 
the  fraud  could  be  practiced  without  hazard. 
All  that  would  be  necessary  to  escape  it,  would 
be  to  extend  the  payment  so  as  to  insure  the 
experiment  by  creditors,  before  it  became  due. 

I  am  of  opinion  that,  a  new  trial  should  be 
denied. 

A  majority  of  the  court,  however,  being  of 
a  different  opinion,  a  new  trial  was  granted. 

New  trial  granted. 

Affirmed-4  Hill,  424. 

Disapproved — 98  Mass..  121. 

Criticised— 28  Am.  Rep.,  790  (12  Nev.,  195). 

Distinguished— 17  Hun,  480 ;  4  Barb.,  529. 

Explained— 58  Barb.,  399 ;  28  Am.  Rep.,  785  (12  Nev.,. 
195). 

Explained  and  confirmed— 15  N.  Y.,  335. 

Cited  in-24  Wend.,  144;  4  Hill,  461;  H.&D..259;  14 
N.  Y..  141 ;  19  N.  Y.,  28;  4  Keyes,  213;  3  Abb.  App. 
Dec..  293:  4  Abb.  App.  Dec..  254;  30  Hun,  194.;  10 
Barb.,  370 ;  20  Barb.,  438:  23  Barb.,  11 ;  26  Barb.,  162; 
61  Barb..  510 :  62  Barb.,  407 ;  8  Abb.  N.  C.,  450 :  5  Bos., 
650 ;  36  Super.,  370 ;  4  Leg.  Obs.,  103 ;  21  Wai.,  480 ;  6 
Bank.  Reg.,  536 :  12  Bank.  Reg.,  141 :  3  Biss.,  190 :  21 
Ind.,  491 ;  59  Ind.,  138 :  33  N.  J.  L.,  320 :  28  Ohio  St.. 
262 :  46  Am.  Dec.,  422  (3  Ga.,  176) ;  9  Am.  Rep..  527,  528 
(28  Wis.,  650) :  28  Am.  Rep.,  788,  791  (12  Nev.,  195) ;  30 
Am.  Rep.,  575  (55  Miss.,  204). 


DUBOIS  v.  HARCOURT. 

Practice — Second    Levy    under    Attachment — 
Trover. 

Where  property  is  levied  upon  by  virtue  of  an  at- 
tachment, and  subsequently  a  second  levy  is  made 
upon  the  same  property  under  another  attachment, 
the  officer  making  the  second  levy  is  not  entitled  to 
sustain  an  action  of  trover  against  a  sheriff  who  il- 
legally takes  and  sells  the  property. 

Whether  goods  attached  to  answer  to  the  plaintiff 
if  he  recovers,  may  be  taken  under  a  second  attach- 
ment subject  to  the  first,  quaere. 

Citations— 19  Wend..  495 ;  12  Johns.,  403 :  2  Saund. 
PI.  &  Ev.,  869,  873 ;  1  Show.,  174 ;  2  Bac.,  715 ;  10  Pet., 
403. 

THIS  was  an  action  of  trover,  tried  at  the 
Ulster  Circuit  in  Oct. ,  1 835,  before  the  Hon. 
Addison   Gardner,    then   one   of  the    Circuit 
Judges. 

The  plaintiff  claimed  to  recover  $110.26,  the 
amount  of  an  attachment  held  by  him  as  a 
constable  against  the  property  of  one  Clow,  he 
having  by  virtue  of  such  attachment  made  a 
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levy  upon  a  quantity  of  fire  wood  belonging  to 
42*]  *Clow,  which  was  subsequently  sold  by 
the  defendant.  The  defense  set  up  was,  that 
the  defendant,  as  sheriff  of  the  County  of 
Ulster,  had,  previous  to  the  levy  by  the  plaint- 
iff, made  a  levy  upon  the  same  property  by 
virtue  of  an  execution  issued  out  of  this  court, 
and  had  subsequently  sold  the  same  ;  and  that 
the  avails  of  the  sale  were  not  more  than  suffi- 
cient to  satisfy  the  execution.  The  levy  made 
by  the  sheriff  was  in  this  wise  :  Aug.  4,  1834, 
after  receiving  the  execution,  he  proceeded  to 
the  dwelling-house  of  Clow  and  made  an  act- 
ual levy  upon  the  household  furniture  and 
other  property  there  present,  and  made  an  in- 
ventory of  the  same  ;  and  with  the  assent  of 
Clow,  entered  upon  the  inventory  a  quantity  of 
fire  wood  belonging  to  Clow,  lying  upon  lots 
distant  from  the  house  of  Clow— one  a  mile 
and  an  half,  and  the  other  five  miles— and  on 
the  next  day  advertised  the  household  furni- 
ture and  the  wood  for  sale.  Au^.  5,  an  attach- 
ment was  delivered  to  the  plaintiff  to  be  served 
on  the  property  of  Clow,  by  virtue  of  which 
he  proceeded  to  the  premises  where  the  wood 
was  lying,  and  made  an  actual  levy  upon  the 
same.  Previous  to  the  levy  thus  made  by  the 
plaintiff,  the  defendant  did  not  go  to  the  places 
where  the  wood  was  lying,  nor  did  he  see  the 
same.  A  further  defense  was  set  up  by  the  de- 
fendant, viz. :  that  Aug.  5.  and  before  the  levy 
made  by  the  plaintiff,  a  levy  had  been  made  on 
the  same  wood  by  one  Ray,  also  a  constable, 
by  virtue  of  attachments  against  the  property 
of  Clow.  On  these  facts  the  judge  directed  a 
verdict  for  the  plaintiff,  who  accordingly  found 
a  verdict  for  the  amount  claimed.  The  defend- 
ant asks  for  a  new  trial. 

Mr.  H.  M.  Romeyn,  for  the  defendant,  in- 
sisted :  1.  That  the  levy  by  the  sheriff  was  a 
valid  and  sufficient  levy,  and  gave  the  execu- 
tion a  priority  over  the  attachment  in  the 
hands  of  the  plaintiff  ;  and  2.  If  the  levy  was 
not  sufficient  for  that  purpose,  that  the  plaintiff 
did  not  acquire  such  rights  under  the  attach- 
ment in  his  hands  as  enabled  him  to  sustain 
this  action,  inasmuch  as  the  wood  having  been 
levied  upon  by  Ray  was  in  the  custody  of  the 
43*]  law  and  could  not  subsequently  *be 
levied  upon.  1  Show.,  178  ;  17  Johns.,  128  ;  10 
Pet.,  404. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
contended  that  the  wood  was  subject  to  a  levy 
by  virtue  of  the  attachment  in  the  hands  of 
the  plaintiff,  notwithstanding  the  previous 
levy  under  the  attachments  in  the  bands  of 
Ray,  and  cited  1  Rolle,  803,  1.  40.  Com.  Dig., 
tit.  execution,  C,  8.  pi.  4.  That  if  the  objec- 
tion existed,  it  could  be  urged  only  by  Hay, 
between  whom  and  the  defendant  no  privity 
was  shown.  10  Wend.,  889.  That  the  policy 
of  the  law  required  that  the  action  should  be 
Hustained,  as  otherwise  junior  attachment  cred- 
itors might  be  deprived  of  their  remedies.  That 
in  the  present  case  no  injury  could  accrue  to 
the  creditors  who  had  sued  out  the  previous 
UtachmentH.  as  the  property  was  amply  suffi- 
cient to  satisfy  all  the  attachment*,  and  the 
plaintiff  could  not  recover  beyond  the  extent 
of  his  special  interest.  8  Wend..  447. 

By  the  On  rf,  Nelson.  Oh.  J.  In  Ray  v.  Hnr- 
court,  19  Wend.,  496.  it  was  held  that  an  at- 
WKND.  20. 


tachment  from  a  court  not  of  record,  if  actu- 
ally levied,  has  a  preference  over  an  execution 
from  a  court  of  record  in  the  hands  of  a  sher- 
iff under  which  such  levy  has  not  been  made. 
That  case  disposes  of  the  first  question  here 
presented ;  but  another  arises,  viz. :  whether  the 
plaintiff  here  can  maintain  this  action,  inas- 
much as  the  property  had  been  previously 
seized  under  other  attachments,  and  at  the 
time  of  the  levy  by  him  was  in  the  custody  of 
the  law. 

To  maintain  this  action,  a  plaintiff  must 
show;  1.  Either  an  absolute  or  special  property 
in  the  goods,  the  subject  of  the  action,  at  the 
time  of  the  conversion;  and  2.  A  right  to  the 
actual  possession.  12  Johns.,  408;  2  Saund.  PI. 
&  Ev.,  869,  873.  Now,  although  Dubois  may 
have  had  a  special  property  in  these  goods  by 
virtue  of  his  levy  under  the  attachment,  which, 
however,  is  questionable  upon  authority,  1 
Show.,  174;  2  Bac.,  715;  10  Pet.,  403,  it  is  per- 
fectly clear  that  he  had  no  right  to  the  posses- 
sion at  the  time  of  the  conversion  by  the  de- 
fendant. Ray,  the  other  *constable,  had  f*44 
attached  the  whole  of  the  goods,  and  in  judg- 
ment of  law  was  in  the  possession  of  them. and 
had  aright  to  the  absolute  control  for  the  time 
being,  as  much  so  as  if  he  had  been  owner. 
There  may  be  some  difficulty  in  securing  the 
lien  acquired  by  the  second  attachment  upon 
the  property:  that  is  not,  however,  a  question 
involved  in  this  case,  and  it  would  be  useless 
here  to  speculate  upon  it.  It  is  impossible  to 
give  each  officer  the  legal  control  of  the  prop- 
erty consistent  with  law,  or  the  right  of  the 
party  making  the  first  levy.  Neither  can  these 
conflicting  equitable  claims,  growing  out  of 
several  seizures,  be  adjusted  in  a  court  of  law, 
without  involving  the  interests  of  the  parties 
in  great  confusion.  Indeed,  it  is  altogether  im- 
practicable. 

New  trial  granted. 

Cited  in-9  N.  Y..  174 ;  17  Hun.  32. 


STILL  WELL  KT  ux.  «.  HUBBARD. 

Deeds— Delivery  Neceutary — Deed  Intended  as  a 
Testamentary  Disposition. 

Where  a  deed  of  land  executed  in  the  presence  of 
a  commissioner  authorized  to  take  the  acknowledg- 
ment of  conveyances,  who  indorsed  upon  it  a  cer- 
tificate of  acknowledgment, was  taken  by  the  grant- 
or into  his  possession,  where  it  remained  until  his 
death  ;  it  was  held,  that  it  was  inoperative  for  the 
want  of  delivery  :  the  grantee  not  having  been  pres- 
ent  at  the  time  of  its  execution,  no  formal  delivery 
having  been  made  to  a  third  person,  and  the  grant- 
or by  his  declarations  showing  that  he  Intended  the 
(li-«-<l  should  (i)HTiiti' in  the  imturv  of  a  U-stamentary 
disposition,  not  to  take  effect  until  his  death. 

Citations-12  Johns.,  418;  5  Ham  &  C..  671;  15 
Wend..  545 ;  13  Johns..  285. 


was  an  action  of  ejectment,  tried  at  the 
JL  Circuit  in  the  County  of  Kings  in  Dec.  ,1886, 
before  the  Hon.  Ogden  Edwards,  one  of  the 
Circuit  Judges. 

The  plaintiffs  claimed  to  recover  the  prem- 
ises in  question  by  virtue  of  a  deed  executed 
by  Samuel  Hubbard,  Sr..  to  his  daughter  Al 
tii-.  one  of  the  plaintiffs.  The  defendant. who 


NOT*.— Deedt—  Delitvry,  t**tntinl  tn  mlMltu  of— 
Whnt  ninimnls  to  rteUrcry.    See  S-rughain  v.  Wood, 
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is  the  grandson  of  Samuel  Hubbard,  Jr., 
claimed  the  premises  under  a  devise  lo  him 
contained  in  the  will  of  his  grandfather.  Sev- 
eral years  after  the  making  of  the  will,  and 
two  years  previous  to  his  death,  Samuel  Hub- 
bard,  Sr.,  went  alone  to  the  house  of  a  wit- 
45*]  ness  for  the  plaintiffs,  *and  told  him  that 
his  daughter,  Altie,  was  disbatisfled  as  to  the 
disposition  he  had  made  of  his  property  by  his 
will,  and  that  he  had  come  to  him  for  the  pur- 
pose of  making  an  alteration  in  the  will,  or  of 
having  a  new  one  drawn,  or  having  something 
done  to  pacify  his  daughter.  The  witness  stated 
that  after  some  conversation  as  to  the  compe- 
tency of  the  testator  to  alter  his  will,  he  being 
very  aged,  it  was  concluded  between  them  that 
a  deed  should  be  drawn,  conveying  to  Altie 
12  acres  of  land  which  had  been  devised  to  the 
defendant.  The  witness  accordingly  drew  a 
deed  conveying  that  parcel  to  Altie,  which 
deed  was  executed  by  Samuel  Hubbard,  Sr. , 
in  his  presence,  and  being  a  judge  of  the 
County  of  Kings,  he  indorsed  a  certificate  of 
acknowledgment  upon  it  and  delivered  it  to 
the  grantor.  The  grantor  asked  the  witness 
whether  the  deed  would  give  his  daughter  the 
piece  of  land  after  his  death,  who  answered 
that  he  thought  it  would.  The  witness  testi- 
fied that  the  impressions  received  by  him  were 
that  the  deed  was  not  to  go  into  effect  until  the 
death  of  the  grantor,  who  was  to  keep  the 
same  until  that  event  should  happen.  A  son 
of  the  plaintiffs  testified  that  upon  a  certain 
occasion,  Samuel  Hubbard,  Sr.,  said  that  if  he 
(the  witness)  would  give  up  a  note  which  he 
held  against  him  for  $102,  he  would  give  a 
deed  of  the  premises  in  question  to  the  mother 
of  witness.  Two  or  three  weeks  thereafter  the 
grandfather  came  to  the  house  of  the  plaintiffs 
and  told  his  mother  that  he  had  procured  a 
deed  to  be  drawn  to  her,  and  that  she  could 
have  it  at  any  time  that  she  wanted  it.  He  at 
this  time  did  not  ask  for  the  note,  and  the  wit- 
ness still  retained  it.  On  the  other  hand,  it 
was  proved  that  on  the  day  that  the  will  of 
Samuel  Hubbard,  Sr.,  was  opened  and  read, 
Altie,  one  of  the  plaintiffs,  said  that  she  knew 
nothing  about  the  deed.  After  the  death  of 
Samuel  Hubbard,  Jr.,  the  deed  and  will  were 
found  in  a  trunk  in  which  he  kept  his  papers, 
and  it  was  conceded  by  the  plaintiffs'  counsel 
that  the  deed  had  never  been  out  of  the  posses- 
sion of  the  grantor.  The  judge  charged  the 
jury  that  the  deed  was  inoperative  for  the 
want  of  delivery,  and  that  the  plaintiffs  could 
46*]  not  claim  title  *under  it.  The  jury,  not- 
withstanding.found  a  verdict  for  the  plaintiffs. 
A  motion  was  made  to  set  aside  the  verdict. 

Mr.  J.  A.  Lett,  for  "defendant. 

Mr.  N.  B.  Morse,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  deed  was 
never  delivered  to  nor  accepted  by  Altie,  the 
grantee,  but  remained  in  the  possession  of  the 
grantor  until  the  time  of  his  death.  Jackson  v. 
Phippt,  12  Johns.,  418.  There  were  no  formal 
words  of  delivery,  and  nothing  was  said  at  the 
time  the  deed  was  executed  from  which  it  can 
be  inferred  that  Hubbard  intended  it  should 
be  a  present  operative  conveyance.  On  the 
contrary  it  plainly  appears  that  he  intended 
the  deed  should  not  take  effect  until  after  his 
death.  In  Doe  v.  Knight,  5  Barn  &  C.,  671, 


the  grantor  at  the  time  of  execution  said  to  the 
subscribing  witness:  "I  deliver  this  as  my  act 
and  deed."  He  afterwards  handed  ihe  deed  to 
his  sister,  saying:  "Here,  Bess,  keep  this,  it 
belongs  to  Mr.  Gamons,"  who  was  the  grantee. 
The  jury  found  that  the  grantor  parted  with 
the  possession  and  all  power  and  control  over 
the  deed,  and  that  the  sister  held  it  for  Mr. 
Gamous,  free  from  the  control  and  disposition 
of  the  brother.  The  court  held  this  a  good  de- 
livery to  a  third  person  for  the  use  of  the 
grantee.  On  another  point  in  the  case,  Bayley, 
«/.,  after  referring  to  several  authorities,  said: 
"It  seems  to  me  that  where  an  instrument  is 
formally  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  but  the  keep- 
ing the  deed  in  the  hands  of  the  executing 
party,  nothing  to  show  he  did  not  intend  it  to 
operate  immediately,  that  it  is  a  valid  and  ef 
fectual  deed,  and  that  delivery  to  the  party 
who  is  to  take  by  it,  or  to  any  person  for  his 
use,  is  not  essential.  This  is",  perhaps,  going 
as  far  as  any  of  the  cases,  but  it  will  not  an- 
swer the  purpose  of  the  plaintiffs.  In  Scrug- 
ham  v.  Wood,  15  Wend.,  545,  the  conveyance 
was  to  trustees,  of  whom  the  plaintiff,  who 
now  claimed  against  the  deed,  was  one,  and 
the  trustees  covenanted  to  execute  the  trusts. 
The  deed  was  executed  and  acknowledged  by 
*and  in  the  presence  of  all  the  parties.  f*4l 
The  grantor  had  the  deed  recorded,  and  then 
deposited  it  among  his  papers.  There  was  no 
room  to  doubt  that  all  the  parties  intended  it 
should  immediately  take  effect  as  an  operative 
conveyance.  The  grantor,  as  well  as  the  other 
parties,  was  interested  in  the  preservation  of 
the  deed;  and  it  was  said,  that  the  fact  of  its 
being  in  his  possession  did  not,  under  the  cir- 
cumstances of  the  case,  create  any  presump- 
tion against  the  idea  that  a  delivery  was  in- 
tended at  the  time  of  execution.  In  Ruggles  v. 
Lawson,  13  Johns.,  285,  the  grantor  delivered 
several  deeds  to  a  third  person,  to  be  delivered 
to  his  children  respectively  in  case  he  should 
die  before  making  a  will.  The  grantor  having 
died  without  making  a  will,  it  was  held  that 
the  deeds  were  good,  and  would  take  effect 
from  the  first  delivery.  But  in  the  case  at  bar, 
there  was  no  delivery  to  a  third  person.  The 
grantor  kept  the  deed  himself.  He  did  not  in- 
tend it  should  be  an  operative  conveyance  so 
long  as  he  lived;  and  if  it  was  his  settled  pur- 
pose that  Altie  should  have  the  land  after  his 
death,  he  has  not  taken  the  proper  legal  means 
for  carrying  that  intention  into  effect.  We 
cannot  uphold  this  deed  without  overturning 
well  settled  principles.  There  must  be  a  new 
trial;  and  as  the  verdict  was  against  law  and 
the  charge  of  the  judge,  the  costs  must  abide 
the  event. 
New  trial  granted. 

Cited  in— 34  N.  Y..  113 ;  41  N.  Y.,  423 ;  59  N.  Y..547 ; 
6  Barb.,  194;  19  Barb.,  247;  35  Barb.,  358;  22  How. 
Pr..  396 ;  4  Abb.  Pr.,  319 ;  58  Ind.,  86. 


WOOD  v.  HITCHCOCK. 

Tender — Must  be  Without  Qualification — Tender 
in  Fkitt  Insufficient. 

A  tender  of  money  in  payment  of  a  debt,  to  be 
available,  must  be  without  qualification,  i.  e.,  there 
must  not  be  anything:  raising*  the  implication  that 
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the  debtor  Intended  to  cut  off  or  bar  a  claim  for  any 
amount  beyond  the  sum  tendered  :  and  it  was  ac- 
cordingly held,  in  this  case,  that  the  tender  of  a 
sum  of  money  in  full  discharge  of  all  demands  of 
the  creditor  was  not  (food. 

Citations-2  Phil.  Ev.,  7th  ed..  133,  134;  4  Camp., 
156  :  2  Carr.  &  P.,  50,  51.  n.  ;  3  Bin?.,  304  :  6  Carr.  & 
P.,  237  ;  3  Esp.,  91  ;  1  Chit.  Gen.  Pr.,  508»  n.  i.  Am.  ed. 
1834  ;  2  Dowl.  &  R.,  305;  7  Dowl.  &  R..  119. 


was  an  application  to  the  court  to  set 
JL  aside  a  report  of  referees.  The  action 
was  assumpsit,  and  the  declaration  contained 
counts  for  goods  sold,  work  done,  materials 
48*]  found,  *and  the  common  money  counts. 
The  defendant  pleaded  non  assumpxit  as  to  the 
promises,  etc.  ,  except  as  to  the  sum  of  $85,  and 
as  to  that  sum  a  tender  ;  there  was  also  a  plea 
of  set-off  On  the  hearing  before  the  referees 
the  plaintiff  offered  to  prove  a  demand  for 
board,  lodging  and  washing  furnished  for  two 
sons  of  the  plaintiff  at  his  request.  The  evi- 
dence was  objected  to  as  inadmissible  under 
the  counts  of  the  declaration,  and  was  rejected 
by  the  referees.  Proof  was  then  given  of  an 
attempt  at  a  settlement,  in  which  the  plaintiff 
produced  an  account  and  claimed  a  balance  in 
his  favor  of  about  $100  ;  the  defendant  insist- 
ed that  the  balance  due  from  him  was  only 
$77;  but,  in  order  to  obtain  a  settlement  of  the 
accounts,  offered  to  pay  to  the  plaintiff  the 
sum  of  $85  ;  which  was  refused  to  be  accept- 
ed. The  defendant  then  made  a  formal  ten- 
der of  the  last  mentioned  sum  in  full  settle- 
ment and  discharge  of  all  demands  which  the 
plaintiff  held  against  him  ;  which  tender  the 
plaintiff  refused  to  accept.  Besides  the  above, 
there  was  evidence  of  work  done  by  the  plaint- 
iff for  the  defendant.  The  referees  reported 
that  the  defendant  did  not  tender  the  sum  of 
$85,  in  modo  et  forma,  as  alleged  in  the  plea, 
and  certified  the  sum  of  $85  to  be  due  to  the 
plaintiff.  The  defendant  moved  to  set  aside 
the  report. 

Mr.  S.  Stevens,  for  defendant. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  Very  likely  the 
defendant,  when  he  made  the  tender,  owed 
the  plaintiff  in  the  whole  more  than  $85,  but 
has  succeeded,  by  raising  technical  difficulties, 
in  reducing  the  report  to  that  sum.  Independ- 
ent of  that,  however,  the  tender  was  defective. 
It  was  clearly  a""tender  to  be  accepted  as  the 
whole  balance  due,  which  is  holden  bad  by  all 
the  books.  2  Phil.  Ev.,  7th  ed.,  138.  184; 
Beam  v.  Judkint.  4  Camp.,  156;  Chfminunt 
v.  Thornton,  2  Carr.  &  P.,  50.  and  Peacock  v. 
Dickerton.  n.,  Id.,  51  ;  Strong  v.  Ilartey,  8 
Bine.  .  304;  Mitchell  v.  King,  6  Carr.  &  P.,  287. 
49*]  The  tender  was  also  *bad.  because  the 
defendant  would  not  allow  that  he  was  even 
liable  to  the  full  amount  of  what  he  tendered. 
HU  act  was  within  the  rule,  which  Hays  he 
shall  not  make  a  protest  against  his  liability. 

2  Phil.  Ev.,  7th  ed..  184;  Simmont  v.  Wilmott, 

3  Esp.,  91.     He  must  also  avoid  all  counter 
claim,  as  of  a  set-off  against  part  of  the  debt 
due.     2  Phil.  Ev..  7th  ed..  184;   1  Chit.  Gen. 
Pr..  508;  Brady  v.  Jonet,  2  Dowl.  A  R.,  805. 

That  this  defendant  intended  to  impose  the 
terms  or  raise  the  inference  that  the  accept- 
ance of  the  money  should  be  in  full,  and  thus 
conclude  the  plaintiff  against  litigating  all  fur- 
ther or  other  claim,  the  referees  were  certainly 
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entitled  to  say.     That  the  defendant  intended 
to  question  his  liability  to  part  of  the  amount 
tendered  is  equally  obvious,  and  his  object  was 
at  the  same  time  to  adjust  his  counter  claim. 
It  is  not  of  the  nature  of  a  tender  to  make  con- 
ditions, terms  or  qualifications  ;  but  simply  to 
pay  the  sum  tendered  as  for  an  admitted  debt. 
Interlarding  any  other  object  will  always  de- 
feat the  effect  of  the  act  as  a  tender.    Even  de- 
!  manding  a  receipt,  2  Phil.  Ev.,  7th  ed.,  134, 
!  or  an  intimation  that  it  is  expected,  as  by  ask- 
I  ing,  "Have  you  got  a  receipt?"  will  vitiate. 
I  Ryder  v.  Townsend,  7  Dowl.  &  R,  119.     The 
|  demand  of  a  receipt  in  full  would,  of  course, 
I  be  inadmissible. 

The  books  are  sufficiently  nice  as  to  the 
manner  of  a  tender;  but  I  think  the  case  at 
bar  shows  that  they  are  not  so  without  reason. 
The  person  making  the  tender  may  avoid  all 
implication  against  the  idea  of  a  qualification, 
or  other  circumstance  destroying  his  tender, 
by  making  it  in  writing,  and  even  negativing 
that  it  is  on  any  condition,  or  reserve,  or  in- 
tended to  prejudice  the  plaintiff's  further 
claim.  Considering  the  exactness  of  the  cases, 
and  the  chance  to  infer  something  against  the 
defendant  from  the  cross  examination  of  the 
tendering  witness,  Mr.  Chitty  advises  to  that 
course,  with  other  cautionary  steps  in  this  re- 
spect. He  even  goes  so  far  as  to  give  the  form 
of  a  notice,  which  shall  disembarrass  the  pro- 
ceeding of  all  the  clogs  imposed  by  the  oases. 
1  Chit.  Gen.  Pr.,  508,  and  n.  i.  Am.  ed.  of 
1834. 

The  motion  to  set  aside  the  report  of  the  ref- 
erees must  be  denied. 

Cited  in— 45  N.  Y..  843 ;  27  Hun.  408 ;   5  Barb..  583 
27  How.  Pr..  395;   17  Abb.  Pr.,  424;  2  Rob.,  180;   47 
Super.,  103:  11  Neb.,  153;  16  Minn.,  119. 


*EMMET'S  ADMINISTRATORS  [*oO 


BRADSTREET. 

Sale  of  Land*  under  Execution  —  Redemption  by 
Junior  Judgment  Creditor  no  Bar  to  Action 
at  Law  to  Enforce  Payment  of  Judgment. 

Where  lands  of  a  debtor  are  sold  under  execution. 
and  a  junior  judgment  creditor  redeems  them  from 
the  purchaser,  such  redemption  is  no  bar  to  an  ac- 
tion at  law  to  enforce  payment  of  the  judgment, 
although  the  value  of  the  lands  redeemed  far  ex- 
ceeds the  amount  of  the  judgment  and  the  money 
paid  on  the  redemption. 

DEMURRER  to  plea.  The  plaintiffs  declared 
in  debt  on  a  judgment  obtained  by  the 
intestate  against  the  defendant  for  $20,000  debt 
and  $36.  17  damages,  rendered  in  the  term  of 
February.  1824.  The  defendant  pleaded,  that 
May  16,  1822.  a  judgment  was  recovered  against 
her  in  favor  of  one  George  H.  Ncwbolu,  for 
the  sum  of  $632.53,  upon  which  judgment  an 
execution  was  issued  and  delivered  to  the  sher- 
iff of  Delaware,  who,  by  virtue  thereof,  Oct. 
2.  1823,  sold  all  the  right,  title  and  interest  of 
her,  the  defendant,  in  and  to  an  undivided 
moiety  of  a  lot  of  land  containing  1.0.">0  acres, 
and  in  and  to  the  whole  of  another  lot  contain- 
ing 603  acres  ;  that  Jan.  1,  1«25.  the  intestate, 
in  his  lifetime,  as  a  judgment  creditor  of  the 
defendant,  and  by  virtue  of  the  judgment  *et 
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forth  in  the  declaration,  caused  the  right,  title 
and  interest  of  the  defendant  in  and  to  the  said 
two  lots  to  be  redeemed,  and  afterwards,  Jan. 
3. 1825,  received  and  accepted  from  the  sheriff 
of  Delaware  a  deed  of  the  said  premises  in  fee, 
the  same  being  of  great  value,  to  wit :  of  the 
value  of  $25.000,  and  this,  etc  ,  wherefore,  etc. 
To  this  plea  the  plaintiffs  put  in  a  general  de- 
murrer. 

Mr.  D.  Selden,  for  the  plaintiffs,  insisted 
that  the  plea  was  no  answer  to  the  declaration, 
inasmuch  as  the  redemption  of  the  lands  is  not 
an  extinguisment  of  the  judgment.  The  stat- 
ute undsr  which  the  redemption  was  had  does 
not  declare  that  it  shall  be  an  extinguishment. 
When  the  redemption  took  place,  all  right  and 
interest  of  the  debtor  in  the  lands  had  ceased, 
the  time  for  redemption  by  her  having  expired. 
51*]  *Mr.  J.  L.  Tillinghast,  for  the  de- 
fendant, contended  that  as  the  judgment  de- 
clared upon  had  been  fully  satisfied  by  a  course 
of  legal  proceedings,  provided  by  law  to  en- 
able creditors  to  obtain  satisfaction  of  judg- 
ments against  their  debtors,  the  plea  ought  to 
be  sustained.  In  support  of  his  argument  he 
cited  7  Cow.,  553;  1  Id.,  456,  457,  510. 

The  Court  gave  judgment  for  the  plaint- 
iffs, holding  that  the  creditor  by  the  redemp- 
tion takes  the  title,  and  stands  in  the  place  of 
the  purchaser,  whose  title  as  against  the  judg- 
ment debtor  had  become  perfect  previous  to 
the  time  when  the  creditor  obtained  the  right 
to  redeem.  The  redeeming  creditor  is  bound 
to  extinguish  intermediate  liens,  and  so  far 
forth  the  debtor  is  benefited ;  but  the  judg- 
ment of  the,  redeeming  creditor  remains  unaf- 
fected. 

Judgment  for  the  plaintiffs. 

Cited  in-4  Denio,  487,  488;  8  Paige,  294;  35  Am. 
Dec..  687. 


STILL  ».  HALL. 

Interest  on  Special  Contract — Compensation  for 
Services — Recoupment. 

Interest  is  recoverable  on  money  due  under  a  spe- 
cial contract,  as  where  compensation  for  services  is 
agreed  upon  ata  specific  sum  per  month. 

In  an  action  to  recover  compensation  for  services 
rendered,  the  employer  is  entitled  to  show,  by  way 
of  recoupment  of  damages,  loss  sustained  by  him 
through  the  negligence  of  the  employe. 

Citations— 11  Wend.,  477.  484:  7  Wend.,  109, 112;  4 
Wend.,  483,  492 ;  8  Wend.,  109. 

THIS  was  an  application  to  set  aside  a  report 
of  referees.  The  action  was  assumpsit. 
The  plaintiff  claimed  to  recover  a  balance  of 
$99.62,  as  due  to  him  for  his  services  as  master 
of  a  sloop  belonging  to  the  defendant,  which 
he  had  navigated  on  the  Hudson  River.  His 
compensation  was  agreed  upon  at  the  rate  of 
$35  per  month.  No  time  of  payment  was  spe- 
cified. He  had  charge  of  the  sloop  from  the 
spring  until  the  navigation  closed  in  the  fall 
of  1835.  The  balance  claimed  was  conceded  to 
be  due,  but  the  defendant  offered  to  prove  in 
bar  of  a  recovery,  or  in  reduction  of  the  plaint- 
iff's claim,  that  in  violation  of  his  orders,  the 
plaintiff,  at  the  close  of  the  navigation,  laid  up 
the  sloop  at  a  particular  landing  on  the  river, 
and  in  so  doing  was  guilty  of  such  negligence, 
774 


*that  the  sloop  was  run  into  and  sunk  [*52 
by  the  ice.  This  evidence  was  rejected  by  the 
referees,  who  made  a  report  in  favor  of  the 
plaintiff  for  the  sum  claimed,  together  within 
terest,  amounting  in  the  whole  to  the  sum  of 
$106.20.  The  defendant  moved  to  set  aside  the 
report. 

Mr.  J.  Van  Vleck,  for  defendant. 

Mr.  A.  Jordan,  for  plaintiff. 

By  the  Court,  Cowen,  J.  It  is  well  settled 
that  interest  is  recoverable  on  moneys  due  upon 
a  special  agreement.  Feeterv.  Heath,  11  Wend., 
477,  484  ;  Williams  v.  Sherman,  7  Wend.,  109. 
Interest  runs  from  the  time  when  the  money 
falls  due.  Williams  v.  Sherman,  7  Wend.,  109, 
112.  The  referees  were  correct,  therefore,  in  al- 
lowing it,  unless  the  principal  sum  stood  open 
for  liquidation,  by  the  testimony  offered  in 
abatement.  If  so,  and  damages  had  been  proved 
and  deducted,  interest  should  not  have  made  a 
part  of  the  balance  found.  The  principal  would 
have  stood  in  the  light  of  an  uncertain  demand, 
to  be  settled  by  process  of  law.  On  such  de- 
mands interest  is  not  allowed. 

We  think  the  defense  offered  was  admissi- 
ble. It  was  not  presented  as  a  matter  of  set-off 
arising  on  an  independent  contract,  but  by  way 
of  recoupment  of  the  plaintiff's  damages,  by 
reason  that  he  himself  has  not  complied  with 
his  cross  obligations,  arising  under  the  same 
contract.  The  law  implied  an  obligation  on 
his  side,  as  parcel  of  the  contract  in  question, 
to  exercise  ordinary  care  in  the  defendant's 
service;  and  damages  for  not  fulfilling  that  ob- 
ligation are  properly  admissible  in  abatement, 
within  the  principle  of  McAllister  v.  Reab,  4 
Wend.,  483,  492,  and  cases  there  cited.  8 
Wend.,  109,  S.  C.,  on  error. 

The  report  must,  therefore,  be  set  aside,  the  costs 
to  abide  the  event. 

Special  contract— Interest.  Cited  in— 5  Denio,  143, 
148 ;  21  N.  Y.,  304 ;  2  Barb.,  666 :  4  Barb.,  47 :  17  Barb.. 
456;  41  Barb.,  22;  65  Barb.,  210:  26  How.  Pr.,  237  ;  9 
Bos.,  146 ;  10  Bos.,  445 :  Abb.  Adm.,  594. 

Action  for  services  rendered— Recoupment.  Cited 
in-3  Hill,  177;  5  Hill,  78;  6T.  &  C.,  255;  34  Super., 
335 ;  9  Allen,  43. 


*BEEKMAN  ET  ux  v.  HUDSON.  [*53 

Wills  —  Construction  of  Clause  Giving:  Wife  an 
Interest  during  Widowhood. 

Under  a  clause  in  a  will  in  these  words  :  "I  ordain 
that  my  beloved  wife  Lanah  shall  have  the  care  of 
my  farm  as  long;  as  she  remains  my  widow,  for 
her  support  and  maintenance,  and  (that)  of  my  chil- 
dren and  mother,"  was  held  to  give  her  an  interest 
in  the  land  durante  viduitate,  notwithstanding  a  sub- 
sequent clause  giving  the  same  premises  to  the  chil- 
dren in  fee. 

Citations—  Perk.,  sec.  340;  Park.  Dow.  ch.  4.  p. 
47;  Cro.  Eli/.,  190;  Cro.  Jac.,  104;  3  Sim.,  3P8;  Rob. 
Wills,  401.  403,  529  ;  1  Salk.,  228  ;  Ram,  Wills,  45  ;  1 
Johns.  Ch.,  499  ;  1  Ves.,  170,  523  ;  4  Kent,  Com..  536. 


was  an  action  of  ejectment  for  dower, 
J-  tried  at  the  Rensselaer  Circuit  in  Sep.,  1836, 
before  the  Hon.  James  Vanderpoel,  then  one 
of  the  Circuit  Judges. 

The  dower  was  claimed  in  right  of  the  wife, 
one  of  the  plaintiffs,  as  the  former  widow  of 
Moses  Van  Buren,  in  certain  premises  devised 
to  him  in  and  by  the  last  will  and  testament 
of  his  father,  John  M.  Van  Buren,  bearing  date 
Sep.  18,  1799.  The  will  contained  the  follow- 
ing provisions:  "First,  I  ordain  and  direct  that 
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all  my  just  debts  and  funeral  charges  be  paid  by 
my  executors  hereinafter  named  ;  secondly,  I 
ordain  that  my  beloved  wife  Lanah  shall  have 
the  care  of  my  farm  as  long  as  she  remains  my 
•widow,  for  her  support  and  maintenance  of 
my  children  and  mother  ;  thirdly,  I  give  and 
bequeath  unto  my  two  daughters,  Catherine 
and  Jessy,  and  to  their  heirs  and  assigns  for- 
•ever,  each  one  hundred  acres  of  land  from  the 
east  part  of  my  land.  All  the  remainder  of  my 
real  estate  except  35i  acres  adjoining,  etc.  (lo- 
cating the  premises  excepted),  I  give  and  be- 
queath to  my  son  Moses  and  to  his  heirs  and 
assigns  forever."  The  testator  died  in  1799, 
leaving  his  mother,  his  wife  and  his  three  chil- 
dren surviving  him.  His  wife  remained  un- 
married, and  the  defendant  in  this  cause  is  in 
possession  of  the  premises  in  which  dower  is 
claimed,  under  her.  The  mother  of  the  testa- 
tor, after  his  death,  was  supported  by  his  wife. 
Moses  died  in  1817,  shortly  after  coming  of 
age.  On  these  facts  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Mr.  J.  D.  Hammond,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

54*]  *By  the  Court,  Nelson.  Ch.  J.  If  the 
widow  of  the  testator  took  an  interest  in  the 
farm  during  her  widowhood,  the  plaintiff  can- 
not recover,  as  her  former  husband  was  in  such 
case  not  seised  of  an  estate  of  inheritance,  con- 
ferring the  right  to  the  immediate  freehold. 
Perk.,  sec.  340 ;  Park,  Dow.,  ch.  4,  p.  47. 

It  is  quite  clear  upon  the  words  of  the  will 
above  referred  to,  that  the  testator  intended  to 
give  to  the  widow  the  exclusive  possession  and 
control  of  the  farm,  to  enable  her  to  receive 
the  rents  and  profits  of  the  same  for  a  specified 
purpose,  namely:  the  maintenance*  of  herself 
and  family.  The  provision  thus  made  for  the 
children  during  widowhood, as  well  as  the  duty 
imposed  thereby  upon  the  widow,  seems  nec- 
essarily to  exclude  all  idea  of  an  immediate  es- 
tate in  the  premises  going  to  the  children. 
Upon  any  other  view,  this  clause  of  the  will 
cannot  possibly  be  carried  intoeffect;  for  if  the 
widow  of  Moses  is  entitled  to  dower  in  his 
share,  on  the  ground  that  an  immediate  estate 
in  possession  was  devised  which  confers  upon 
her  the  right  to  claim  an  assignment  of  dower, 
the  two  daughters  are  equally  entitled  to  the 
possession  and  enjoyment  of  their  portions. 
Thus  the  widow  of  the  testator  would  be  de- 
prived not  only  of  the  care  of  the  farm,  but  of 
•the  means  of  supporting  herself  and  family. 

The  children  must  all  have  been  young  at 
the  date  of  the  will,  which  was  shortly  previ- 
ous to  the  death  of  the  testator,  and  necessari- 
ly dependent  upon  their  mother,  and  it  was 
obviously  his  design  to  place  the  property  ex- 
clusively under  her  control,  with  a  view  to  en 
able  her  to  bring  them  up;  the  means  are.there- 
forc,  confided  to  her  care,  and  the  duty  ex- 
pressly enjoined.  Nothing  can  be  clearer,  in 
tny  judgment,  than  the  devise  to  her  of  the  di- 
rection and  management  of  the  farm,  together 
with  the  rents  and  profits  during  her  widow- 
hood. This  la  the  plain  intent  and  legal  effect 
of  the  words  :  anything  short  of  it  would  de- 
feat the  whole  plan  of  the  testator.  How  could 
she  otherwise  maintain  herself  and  children 
•during  widowhood  ? 
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In  Parker  v.  Plummer,  Cro.  Eliz.,  190,  the 
words  of  the  will  were,  "saving  that  I  will  that 
my  wife  shall  have  half  *the  issues  and  [*55 
profits  of  the  land  during  her  life,  bearing  and 
allowing  half  the  charges  thereof,"  etc.  The 
question  was  whether  the  wife  had  any  inter- 
est in  the  premises,  or  was  only  to  have  an  ac- 
count of  rents,  etc.  It  was  determined  that  she 
had  an  interest,  for  to  have  the  issues  and  prof- 
its and  the  land  were  all  one.  So  in  Kerry  v. 
Derrick,  Cro.  Jac.,  104,  the  words  were,  "as 
concerning  the  disposition  of  all  my  lands  and 
tenements,  ^bequeath  the  rents  or  W.  to  my 
wife  for  life,*"  etc.  It  was  held  that  the  land 
passed  ;  that  the  words  were  apt  enough  to 
convey  it  according  to  the  usual  mode  of  speak- 
ing, naming  the  land  by  the  rents.  And  in 
Stewart  v.  Garnett,  3  Sim.,  398,  Vice-Chancel- 
lor Shadwell  held  that  the  "moiety  of  the 
rents,  issues  and  profits  of  my  estate,"  con- 
veyed the  fee,  declaring  that  a  devise  of  these 
was  the  same  as  a  devise  of  the  estate  itself. 
See,  also,  Rob.  Wills,  401,  402,  529  ;  1  Salk., 
228;  Ram,  Wills,  45;  1  Johns.  Ch..  499;  1  Ves., 
170,  523  ;  4  Kent.  Com.,  536. 

Judgment  for  the  defendant. 

Cited  in—  1  Sandf .  Ch.,  41 :  23  N.  Y.,  335 :  5  Barb., 
330 ;  32  Barb.,  530. 


BRADEN  v.  BERRY. 

Turnpikes — Repairs — Notice. 

A  notice  by  a  turnpike  inspector  that  a  turnpike 
road  is  out  of  repair,  to  subject  a  grate-keeper  to  a 
penalty  for  taking:  tolls  after  an  order  to  throw  open 
the  gate,  must  specify  the  part  of  the  road  which  is 
out  of  repair,  unless  the  whole  road  be  out  of  re- 
pair, and  in  that  case  it  should  be  so  stated  in  tott- 
<ii  in  verbte. 

ERROR  from  the  Greene  C.  P.  Berry  sued 
Braden,  a  keeper  of  a  gate  on  a  turnpike 
road  in  the  County  of  Greene,  to  recover  a 
penalty  of  $10  for  demanding  toll  from  him  in 
passing  the  gate  kept  by  the  defendant,  when 
the  same  was  ordered  by  an  inspector  of  the 
road  to  be  thrown  open,  on  the  ground  of  the 
road  being  out  of  repair.  See  provisions  of  the 
statute  on  this  subject,  1  R.  S.,  588,  2ded.,  sec. 
39,  etc.  The  suit  was  brought  before  a  justice 
of  the  peace.  The  plaintiff  proved  the  demand 
and  payment  of  toll  Jan.  21,  1837,  and  pro- 
duced in  'evidence  a  notice  and  order,  [*5O 
issued  by  an  inspector  of  turnpikes  of  the  coun 
ty,  the  first  dated  the  7th  and  the  second  the 
20th  of  Jan.  1837.  The  first  was  in  the  follow- 
ing form  :  "To  William  Braden,  toll  collector 
on  the  Hunter  turnpike.  Sir  :  On  complaint 
being  made  to  me  the  undersigned,  inspector 
of  turnpikes  for  the  County  of  Greene,  that 
your  turnpike  is  out  of  repair,!  have  examined 
the  same  and  found  the  complaint  just.  You 
are,  therefore,  to  have  the  same  repaired  in 
three  days  from  the  date  of  this  notice."  Signed, 
etc.  The  order,  after  reciting  the  notice. stated, 
that  a  second  examination  had  been  had,  and 
that  it  was  found  that  the  road  had  not  been 
repaired  .  it  then  proceeded  to  direct  the  gate- 
keeper to  open  the  gate  and  not  to  take  toll  of 
any  person  until  he  should  receive  a  certificate 
from  mi  inspector  that  the  road  was  in  proper 
repair.  The  notice  and  order  were  served  on 
the  days  of  their  dates.  The  justice  rendered 
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judgment  for  the  penalty  and  costs  of  suit, 
which  judgment  was  affirmed  by  the  Greene 
C.  P.,  on  certiorari.  The  defendant  sued  out 
a  writ  of  error. 

Mr.  A.  Jordan,  for  plaintiff  in  error. 

Messrs.  Powers  and  Day,  for  defendant  in 
error. 

By  the  Court,  Cowen,  /.  The  only  question 
is,  whether  the  notice  required  by  the  statute 
was  sufficient  to  subject  the  defendant  to  the 
penalty;  and  we  think  it  was  not. 

The  notice  should  have  specified  that  part 
of  the  road  which  the  inspector  had  examined 
and  held  to  be  out  of  repair.  If  the  whole  and 
every  part  of  the  road  had  been  found  to  be 
so,  that  should  have  been  stated  in  so  many 
words.  The  notice  was  equivocal.  The  stat- 
ute intended  to  secure  to  the  collector  the  op- 
portunity of  repairing  the  road  intermediate 
the  notice  and  final  order,  and  showing  such 
repair  for  cause.  All  the  notice  said  was  : 
"Complaint  has  been  made  that  your  turnpike 
is  out  of  repair,  and  I  have  examined  and 
found  the  complaint  to  be  just."  A  case  of  act- 
ual and  total  dilapidation  is  an  extraordinary 
one.  and  calls  for  language  stating  the  fact  in 
57*]  terms.  In  common  *parlance  it  would 
not  be  in-tended  by  the  phrase  used  in  the  no- 
tice. People  hardly  ever  mean, when  they  say 
a  road  is  out  of  repair  or  in  bad  repair,  or  the 
like,  that  every  rod  of  it  is  entirely  so.  To 
make  it  thus  total,  the  words  must  be  forced 
beyond  their  ordinary  import.  The  notice 
should  have  been  certain  at  least  to  a  common 
intent.  The  provisions  of  the  statute  all  look  to 
the  imposition  of  a  penalty,  and  must,  there- 
fore, be  strictly  pursued. 

The  notice  was  defective,  and  the  judgment 
is,  therefore,  reversed. 


FIDLER  v.  DELAVAN. 

Libel  against  Firm — Action  by  Member  of  the 
Firm  —  Pleading  —  Plea  of  Justification  — 
Charges  of  Declaration  must  be  Directly  Met — 
Facts,  not  Evidence  of,  to  be  Set  Out. 

Where  a  publication  treats  of  the  manner  in  which 
a  particular  business  is  conducted  by  two  individu- 
als carrying:  on  business  under  the  name  of  a  firm, 
and  one  of  the  members  of  the  firm  hrinpsa  suit  al- 
leging the  publication  to  be  a  libel  of  and  concern- 
ing: him  in  his  trade  and  business,  and  that  its  object 
Is  to  impoverish  and  ruin  him,  a  plea  of  justification 
is  an  admission  that  the  plaintiff  is  one  of  the  firm 
mentioned  in  the  publication. 

A  plea  of  justification  to  a  declaration  for  a  libel 
must  justify  the  publication  according:  to  the  sense 
given  to  it  by  the  plaintiff :  it  is  not  allowed  to  re- 
peat the  charges  and  aver  them  to  be  true,  though 
amplified  by  the  addition  of  times,  places  and  cir- 
cumstances. The  charges  must  be  directly  met,  and 
not  argumentatively  or  by  inference. 

A  plea  setting  forth  the  evidence  of  facts,  instead 
of  the  facts  themselves,  is  bad. 

A  plea  of  justification  admits  the  truth  of  the  in- 
nuendoes as  contained  in  the  declaration. 

NOTE.— Libel  and  slander— Justification. 

The  justification  must  be  as  brood  as  the  charge.  See 
Skinner  ada.  Powers,  1  Wend.,  451,  note. 

Libel  or  slander  of  a  class  of  persons.  See  White  v. 
Delavan,  17  Wend.,  49,  note. 

See,  generally.  Bullock  v.  Koon,  9  Cow.,  30,  note, 
and  other  notes  cited ;  Moody  v.  Baker,  5  Cow.,  351, 
notes  cited ;  Sewall  v.  Catlin,  3  Wend.,  291,  note ;  Oil- 
man v.  Lowell,  8  Wend.,  573,  note. 
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Citations— 17  Wend.,  49;  Cro.  Car.,  288,  385 :  Lutw., 
627  ;  Cro.  Jac.,  668,  683 ;  Cro.  Eliz.,  825 ;  3  Johns.,  56 ;  I 
Chit.  PI.,  216;  1  Chit..  518;  8  Cow..  728,  729;  15  Wend., 
656. 

"HEMURRER  to  plea.  This  is  an  action  for 
U  a  libel.  The  publication  alleged  to  be  libel- 
ous  is  the  same  upon  which  the  suit  of  White 
v.  Delavan  was  brought, reported  in  17  Wend., 
49,  et  seq.,  where  will  be  seen  the  publication. 
The  same  matters  alleged  by  way  of  induce- 
ment in  that  case  were  alleged  here,  with  the 
additional  allegation  that  the  plaintiff,  as  one 
of  the  firm  of  Fidler  &  Taylor,  in  the  publica- 
tion mentioned,  carried  on  the  business  of  a 
maltster,  and  that  the  publication  was  of  and 
concerning  him  in  his  trade  and  business,  that 
to  injure  and  destroy  his  trade  and  business, 
and  to  vex,harass,impoverish  and  ruin  him, the 
•defendant  did  publish, etc.  The  defend-[*58 
ant  put  in  a  plea  of  justification,  to  whicli  the 
plaintiff  demurred,  assigning  a  variety  of  spe- 
cial causes  of  demurrer.  For  the  objection 
urged  to  it  by  the  plaintiff's  counsel,  and  the 
view  taken  of  the  plea  by  the  court.the  reader 
is  referred  to  the  opinion  delivered  by  the 
Chief  Justice.  The  demurrer  was  argued  byr 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  A.  Taber,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.1  The  plead- 
ings admit  that  the  plaintiff  is  one  of  the  firm 
of  Fidler  &  Taylor  and,  therefore,  that  he  is 
particularly  designated  in  the  alleged  libel;  the 
objection  that  he  was  one  of  a  class  referred 
to,  which  was  successfully  taken  in  the  case  of 
Whiter.  Delavan,  17  Wend., 49, does  not  apply. 
By  pleading  over,  the  defendant  concedes  the 
publication  to  have  been  of  and  concerning  the 
plaintiff,  etc.,  and  puts  himself  upon  the  jus- 
tification, Cro.  Car., 288,  385;  Lutw.,  627;  Cro. 
Jac.,  668,  683;  Cro.  Eliz.,  825,  so  far  as  defect 
of  form  may  exist. 

The  main  question  then,  in  this  case,  is  as  to 
the  validity  of  the  pleas,  which  set  up  the  truth 
in  bar  of  the  action.  They  must  be  co-exten- 
sive with  the  charge  in  the  publication,  and 
which  is  to  be  construed  as  it  would  be  under- 
stood by  mankind  in  general,  giving  to  the 
words  their  ordinary  meaning.  Courts  are  not 
to  understand  it  in  a  different  sense  from  the 
general  reader.  The  soundness  of  this  rule  of 
interpretation  must  be  obvious,  as  it  is  the  effect 
of  the  libel  upon  the  community  that  consti- 
tutes the  gravamen  of  the  action. 

We  must  inquire  then,  first,  into  the  true 
meaning  of  the  publication,  as  a  proper  un- 
derstanding of  it  is  essential,  in  order  to  enable 
us  to  test  the  sufficiency  of  the  pleas.  The 
pleader  has  explained  his  understanding  of  the 
publication  by  the  innuendoes  in  the  declara- 
tion, and  they  have  not  been  denied  ;  they  are 
admitted  by  default  for  want  of  plea,  as  was 
•adjudged  in  the  case  of  TiUotson  v.  Cheet-[*5& 
ham,  3  Johns.,  56,  and  so  on  demurrer.  Here 
the  general  issue,  which  would  have  put  the 
plaintiff  to  the  proof  of  the  libel  as  declared, 
upon,  and  required  him  to  maintain  the  mean- 
ing as  imputed  by  the  innuendoes  has  been 
waived  ;  all  is  admitted  as  set  forth  ;  the  de- 
fendant assuming  the  affirmative,  seeks  to- 
shield  himself  by  showing  the  truth  of  the 
charge  as  thus  spread  upon  the  record.  This- 

1.— This  case  was  decided  in  May  Term  last. 
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view,  however,  is  not  important,  as  there  can 
be  no  doubt  about  the  true  meaning  of  the  pub 
lication,  or  that  the  one  imputed  in  the  decla- 
ration is  correct.  It  is  substantially  as  follows: 
That  six  or  seven  years  ago  (that  is,  previous 
to  the  publication)  the  plaintiff  caused  his  malt- 
ing establishment  on  the  hill  in  Albany  to  be 
supplied  with  filthy,  putrid  water,  such  as  is 
taken  from  pools, gutters  and  ditches.in  which 
were  dead  putrid  animals  ;  that  the  water  was 
often  so  foul  and  polluted  as  to  be  green  on  the 
surface,  and  nearly  as  thick  as  cream  with 
filth  ;  that  such  water  had  been  used  by  the 
plaintiff  for  several  seasons  in  malting  for  his 
brewery:  and  that  steep-tubs  used  for  that  pur- 
pose, which  usually  contained  seven  hogsheads, 
had  a  deposit  of  ten  or  twelve  inches  of  the 
most  filthy  matter,  that  settled  to  the  bottom 
of  them.  This  is  the  essence  of  the  charge  as 
laid  in  the  declaration,  as  understood  by  the 
general  reader,  and  which  the  defendant  was 
bound  to  justify. 

Now  the  first  radical  defect  in  the  pleas  is, 
that  the  pleader  undertakes  to  justify  the  libel 
literally,  without  regard  to  its  meaning  or  legal 
effect.  For  instance,  it  is  set  forth  that  Dec. 
1,  etc.,  Fid ler  &  Taylor's  malting  establishment 
(meaning  the  one  owned  and  possessed  by  the 
plaintiff  and  one  Taylor)  was  supplied  with 
water  for  malting  from  a  stagnant  pool,  etc., 
without  averring  directly  that  the  establish- 
ment was  supplied  by  the  plaintiff,  or  through 
his  instrumentality,  which  is  the  evident  sense 
of  the  publication"  The  whole  scope  of  it  leads 
to  this  conclusion.  The  plea,  therefore,  falls 
short  of  a  justification  as  to  this  part  of  the 
charge. 

Another  defect  is,  that  the  evidence  of  the 
facts  charged  is  spread  out  in  the  plea  instead 
6O*J  of  the  facts  themselves.  *This  is  a  vio- 
lation of  one  of  the  first  rules  of  pleading, 
which  requires  a  statement  of  the  facts  consti- 
tuting the  plaintiff's  cause  of  action,  or  the 
defendant's  ground  of  defense.  1  Chit.  PI., 
216.  A  plea  should  be  direct  and  positive,  and 
not  by  way  of  rehearsal  or  argument,  which 
leads  to  prolixity  and  expense.  1  Chit.  518  ; 
8  Cow.,  728,  729  ;  15  Wend.,  656.  The  error 
of  the  pleader  has  arisen  from  not  regarding 
sufficiently  the  legal  effect  of  the  libel,  which 
is  all  that  is  necessary  to  meet  and  defend,  and 
which  must  be  defended.  By  reason  of  this 
error  he  has  undertaken  to  justify  in  the  terms 
and  words  of  it.  He  has  thus  followed  the 
language  throughout,  affirming  the  truth  of  all 
that  is  there  stated,  with  little  more  than  the 
additions  of  time  and  place.  This  has  led  to 
a  tedious  detail  of  the  evidence,  which  might 
be  necessary  on  the  trial  to  establish  the  truth 
of  the  charge*,  but  necessary  there  only.  A 
particular  description  is  given  of  the  places 
mentioned  in  the  libel  whence  the  filthy  water 
was  taken,  where  collected  and  deposited  in 
the  malting  establishment;  that  the  water  there 
uaed  was  taken  from  the  several  places  men- 
tioning them,  in  which  were  at  several  times 
dead  animals,  etc.  Now  it  is  apparent  that  all 
this  is  but  evidence  of  the  facts  intended  to  be 
charged  upon  the  plaintiff ,  namely:  that  he  used 
in  malting  grain  for  his  brewery,  foul  and  pol- 
luted water,  such  as  is  taken  from  stagnant 
pools,  etc.,  containing  dead,  putrid  animal1*. 
Again;  the  plea  states  that  water  was  carried 
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to  the  malt  house  of  the  plaintiff,  etc.,  of  great 
thickness,  to  wit:  as  thick  as  cream  with  filth. 
This  is  but  a  literal  justification  of  the  charge; 
carrying  the  filthy  water  to  the  malt  house 
simply,  contained  no  imputation  upon  the 
plaintiff  or-his  establishment,  except  by  infer- 
ence or  argument.  The  pleas  do  not  meet  the 
sting  of  the  libel,  namely  :  that  the  water  of 
this  description  was  used  by  the  plaintiff  in 
the  business  of  malting  on  the  hill.  This  is 
the  charge  intended  by  the  writer  from  the 
language  used,  and  the  necessary  inference  to 
be  drawn  by  the  reader.  It  should,  therefore, 
have  been  directly  met,  and  not  by  way  of 
"rehearsal  and  argument  "  The  same  obser- 
vations are  applicable  to  the  text  paragraph, 
"  that  water  passed  on  carts  from  the  direction 
of  the  big  *pond,"  etc.  By  the*  language  [*61 
of  the  libel  the  writer  intended  to  convey  the 
imputation  that  such  water  was  used  by  the 
plaintiff  in  malting — if  not,  then  the  libel  con- 
tained no  charge,  and  should  not  have  been 
answered.  Carrying  water  upon  carts  to  the 
establishment  was  harmless. 

The  essence  of  the  charge  is  comprehended 
in  a  few  words,  as  we  have  already  seen  ;  and 
it  is  not  necessary  that  the  pleader  should  ex- 
tend his  justification  beyond  it.  The  error  on 
this  point  has  lead  to  great  and  perplexing 
prolixity,  which  should  be  avoided,  as  its  ef- 
fect is  to  confuse  and  embarrass  the  issue  and 
trial. 

Judgment  for  plaintiff. 

Explained— 21  Wend.,  28. 

Cited  in-21  Wend.,  26 :  7  Hill.  127 :  1  Denio,  358 ; 
13  Bart).,  223 ;  46  Mich.,  348. 


SPRAQUE  v.  BLAKE. 

Statute  of  Fraud* — Delivery  and  Acceptance  of 
Article*  Sold  under  Void  Contract — Prt'ca 
Named  may  be  Recovered — Merchantable  Qual- 
ity—  Waiver  of  Objection  to  Quality  by  Ac- 
ceptance. 

Where  a  contract  is  made  for  the  sale  of  an  arti- 
cle of  merchandise  at  a  stipulated  price,  although 
the  contract  be  void  under  the  Statute  of  Frauds, 
the  price  agreed  upon  may  be  recovered,  if  the  ar- 
ticle be  subsequently  delivered  and  accepted. 

A  subsequent  acceptance  in  whole  or  in  part  of 
the  article  agreed  to  l»e  sold,  renders  the  contract 
valid:  though  it  seems  it  is  not  so  as  to  the  payment 
of  earnest  money. 

Although  by  the  terms  of  a  contract  an  article 
•fTMdtOM  delivered  Is  to  be  of  a  merchantable 
quality,  still  if  an  Inferior  article  be  delivered  and 
accepted,  the.  purchaser  when  called  \ipon  for  pay- 
ment is  not  entitled  to  a  reduction  from  the  con- 
tract price,  on  the  ground  of  the  inferior  quality  of 
the  article ;  he  must  refuse  to  accept  it.  or  if  its  in- 

NOTB.— Sale»—  1.  Warranty— Implied— Caveat  emp- 
tor-See  Setxas  v.  Woods,  2  Cai..  48.  nnte ;  Welsh  v. 
Carter,  1  Wend..  185.  nt>te;  Van  liracklin  v.  Fonda. 
12  Johns.,  468.  note ;  Waring  v.  Mason.  18  Wend..  435, 
note. 

Statute  nf  Fraud*— Deliivru  and  acceptance  take* 
ctnitract  nf  mle  out  nf.  In  addition  to  the  above  case- 
«f  Stiragtie  v.  lllake.  se«>  MoKnight  v.  iMinlop,  ft  N. 
Y..  587:  Allen  v.  Agulra,  5  N.  Y.  Leg.  Otw..  3*»:  Sale 
v.  Dairogh.  2  Hilt.,  184:  Houtwell  v.  O'Keefe,  « 
B«rb..  434 :  Harteau  v.  Gardner.  61  N.  Y..  «7H  :  Hay- 
man  v.  Am.  Pat.  Sponge  Co.. 6  Weekly  Dig., 357 :  Van 
Woert  v.  A.  &  S.  Ry.  Co..  67  N.  Y..  538 :  Ham  v.  Van 
Orden.  4  Hun.  70B:  Rapploye  v.  Ade*».  «5  Itarb..  5«>. 

9.  Acceptance— (tutmrquent  rwirrrj/  nf  ilamavr*  on 
warrant]/—  Whether  there  miul  bt  a  return  nf  the 
(food*  or  an  offer  to  return  them.  See  Voorhees  v. 
Karl.  2  Hill,  288.  nnte. 
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feriority  be  subsequently  discovered,  he  must  re- 
turn it,  or  require  the  purchaser  to  take  it  back. 

Citations— 2  R.  S.,  70,  sec.  3;  11  Johns.,  283;  3 
Camp.,  528 ;  1  East,  192 ;  7  Cow.,  256,  262,  283 ;  6 
Wend.,  397.  400 ;  17  Wend.,  267,  277:  1  Camp.,  190, 193. 

ERROR  from  the  Yates  C.  P.  Blake  sued 
Sprague  in  a  justice's  court,  and  de- 
clared in  assumpsit  for  wheat  sold  and  deliv- 
ered. The  defendant  pleaded  the  general  is- 
sue and  gave  notice  of  set-off,  and  claimed 
damages  for  non-performance  of  the  contract 
by  the  plaintiff.  The  plaintiff  obtained  a  ver- 
dict in  the  justice's  court  and  the  defendant 
appealed  to  the  Yates  C.  P.  On  the  trial  in 
that  court,  the  following  facts  appeared.  In 
the  summer  of  1835,  the  defendant  agreed  to 
purchase  the  whole  of  a  crop  of  wheat  belong- 
ing to  the  plaintiff,  estimated  to  amount  to  be- 
62*]  tween  *300  and  400  bushels,  to  be  de- 
livered at  a  particular  place  on  the  Seneca 
Lake,  for  which  the  plaintiff  agreed  to  pay  $1 
per  bushel.  A  portion  of  the  wheat  had  been 
threshed  at  the  time  of  the  bargain,  was  lying 
on  the  plaintiff's  barn  floor,  and  was  examined 
by  the  defendant.  It  was  agreed  by  the  de- 
fendant that  the  wheat  should  be  merchanta- 
ble. Subsequently  a  part  of  the  wheat  was  de- 
livered at  the  piace  specified,  was  received  by 
the  defendant  and  paid  for  by  him,  and  it  was 
agreed  between  the  parties  that  the  residue  of 
the  crop  should  be  delivered  at  the  storehouse 
of  one  James  D.  Morgan,  in  Penn  Yan.  In 
pursuance  of  this  last  arrangement  the  plaint- 
iff delivered  at  the  storehouse  of  Morgan,  27 
bushels  and  48  Ibs  of  wheat,  and  for  the  deliv- 
ery of  this  parcel  the  action  was  brought,  the 
defendant  refusing  to  pay  for  the  same.  Mor- 
gan was  the  agent  of  the  defendant  in  receiv- 
ing wheat  in  the  summer  of  1835.  He  was  not 
present  when  the  last  quantity  was  delivered  ; 
it  was  received  by  his  servants.  On  opening 
the  first  bags,  one  of  them  told  the  plaintiff  the 
wheat  was  bad,  and  it  wpuld  not  do  to  empty 
it  in  with  the  rest  in  the  storehouse;  to  which 
the  plaintiff  replied  that  they  had  seen  his 
wheat  and  had  bought  his  whole  crop.  The 
wheat  was  then  emptied  into  a  bin  containing 
600  or  700  bushels.  The  whole  load  was  a 
mixture  of  broken  wheat,  black  kernels,  cockle 
and  chess.  The  defendant  offered  to  prove  the 
value  of  the  wheat  delivered;  this  evidence  be- 
ing objected  to  by  the  plaintiff,  the  court  de- 
cided that  it  was  inadmissible  under  the  notice 
given  with  the  plea,  and  that  no  proof  as  to  the 
value  of  the  wheat  could  be  received,  except 
such  as  showed  or  tended  to  show  that  it  was 
of  no  value  whatever.  A  witness  then  testified 
that  the  wheat  might  be  worth  33  cents  per 
bushel.  The  defendant  offered  to  prove  that 
the  wheat  in  the  bin  was  rendered  unsalable 
by  the  quantity  in  question  being  mixed  with 
it;  this  evidence  was  rejected  by  the  court.  It 
was  proved  that  the  wheat  in  question,  togeth- 
er with  other  wheat,  was  taken  away  from 
Morgan's  storehouse  by  the  defendant's  boat- 
men. A  witness  for  the  defendant  testified 
63*]  that  when  the  contract  for  *the  purchase 
of  the  plaintiff's  crop  was  made,  there  was  no 
note  or  memorandum  in  writing  made  of  the 
bargain,  nor  was  any  portion  of  the  wheat  then 
delivered,  nor  was  any  money  paid.  The 
counsel  for  the  defendant  contended  that  the 
contract  was  void  under  the  Statute  of  Frauds, 
J78 


—  i  ™- 

and  on  this  ground  again  offered  to  prove  the 
value  of  the  wheat,  but  the  court  refused  to 
receive  the  evidence.  The  court  charged  the 
jury  that  if  they  were  satisfied  that  the  wheat 
was  received  by  the  defendant  or  his  agent, 
they  would  find  for  the  full  contract  price.  The 
jury  accordingly  found  a  verdict  for  $30.90. 
The  defendant  having  excepted  to  various  de- 
cisions made  by  the  court,  sued  out  a  writ  of 
error. 

Mr.  J.  S.  Glover,  for  plaintiff  in  error. 

Mr.  E.  Van  Buren,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  court  below 
were  right  upon  the  evidence  in  charging  the 
jury,  that  if  the  wheat  was  accepted  by  the  de- 
fendant or  his  agent,  they  must  find  for  the 
plaintiff,  the  whole  contract  price.  This  was 
the  only  question  that  was  at  all  open  for  the 
jury.  If  there  had  been  no  acceptance,  no  ac- 
tion would  lie.  If  there  was  an  acceptance,  it 
was  obviously  connected  with  the  special  agree- 
ment, which  fixed  a  price.  It  is  said  that  was 
void  by  the  Statute  of  Frauds.  Be  it  so  at  the 
time;  still  it  was  good  as  a  proposition  of  price, 
under  which  the  plaintiff  avowedly  acted,  and 
which  the  defendant  did  not  revoke.  He,  too, 
therefore,  must  be  taken  to  have  acted  under 
it  in  receiving  the  wheat,  unless  the  law  would 
allow  him  to  mislead  the  plaintiff  by  his  si- 
lence. On  a  delivery,  without  any  change  of 
terms,  even  of  part,  a  previous  proposition  to 
pay  a  certain  price  becomes  binding.  Tbe  part 
delivery  need  not,  by  the  statute,  be  made  at 
the  time  of  the  contract.  An  oral  agreement 
may  stand  for  a  mutually  agreed  proposition, 
and  unless  revoked,  the  subsequent  acceptance 
of  part  of  the  goods  which  were  the  subject  of 
the  oral  negotiation,  will  make  it  binding.  The 
statute  does  not  require  that  the  part  accept- 
ance should  be  at  the  time  of  the  oral  contract, 
*though  it  seems  to  be  otherwise  of  earn-[*64 
est  money  which  is  to  bind  the  bargain.  2  R. 
S.,  70,  sec.  8.  The  authorities  upon  the  Statute 
of  Frauds  allow  of  an  oral  order  at  one  day; 
and  an  acceptance  at  another  by  the  defendant 
or  his  agent.  That  completes  the  contract.  Hart 
v.  Sattley,  3  Camp.,  528;  Vincent  v.  Germond, 
11  Johns.,  283.  The  latter  case  went  much 
upon  Chaplin  v.  Rogers,  I  East,  192,  which  the 
court  below  seem  to  have  followed  in  their 
charge.  The  case  before  them  was  much  strong- 
er for  the  plaintiff  than  Chaplin  v.  Rogers.  The 
cases  of  Jennings  v.  Webster,  7  Cow.,  256.  262, 
263,  and  Outwaterv.  Dodge,  6  Wend.,  397,  400, 
are  also  authorities,  that  a  subsequent  accept- 
ance in  whole  or  in  part,  under  an  oral  con- 
tract, makes  it  good.  These  authorities  cover 
the  whole  ground  in  question,  unless,  indeed, 
there  was  a  warranty  or  some  fraud  in  the  de- 
fendant. There  being  an  acceptance,  as  the 
jury  have  found,  and  that  being  plainly  at  the 
agreed  price,  the  question  of  recoupment  for 
the  inferior  quality  of  the  goods  sold,  becomes 
the  same  as  if  the  action  were  brought  by  the 
defendant  to  recover  damages.  Fraud  was  not 
pretended;  and  the  doctrine  of  warranty  on  the 
sale  of  goods  has  been  lately  so  much  can- 
vassed by  this  court  and  the  Court  of  Errors, 
in  Hart  v.  Wright,  17  Wend.,  267,  that  there  is 
no  need  of  going  much  into  the  inquiry  in  the 
case  at  bar,  whether  there  was  a  warranty  ex- 
press or  implied.  The  court  below  gave  the 
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defendant  the  full  benefit  of  the  doctrine  as  it 
was  understood  by  Hartv.  Wright,  if  not  more. 
There  was  here  certainly  no  implied  warranty; 
and  we  clearly  think  no  express  warranty.  It 
is  true  that  the  wheat  was  by  the  terms  of  the 
agreement,  to  be  merchantable.  That  is  un- 
derstood of  every  such  contract,  even  without 
express  terms,  while  it  is  executory.  When 
the  party  comes  under  such  a  contract  to  de- 
liver an  inferior  unmerchantable  commodity, 
which  lies  open  to  inspection,  then  is  the  time 
for  the  vendee  to  take  his  ground.  He  must 
then  refuse  acceptance,  or  at  least,  so  soon  as 
he  discovers  what  the  quality  of  the  article  is; 
and  offer  to  return  it.  When  it  is  fully  ac 
cepted,  a  new  rule  of  construction  arises.  The 
executory  contract  is  performed,  no  action  lies 
65*]  *upon  that;  and  no  defense,  therefore, 
can  be  based  upon  it;  but  either  must  go  upon 
an  actual  sale  and  delivery.  The  declaration 
on  one  hand,  or  notice  of  defense  on  the  other, 
can  no  longer  aver  a  contract  to  deliver  a  mer- 
chantable article,  which  had  not  been  done; 
but  only  that  the  vendor  had  delivered,  and 
upon  that  delivery  had  agreed  that  it  was  mer- 
chantable. The  acceptance  is  an  assent  that 
the  terms  of  the  executory  contract  were  ful- 
filled. This  distinction  was  also  much  consid- 
ered in  Hart  v.  Wright.  Vide  17  Wend.,  277. 
It  reconciles  many  cases  which  would  other- 
wise appear  to  conflict. 

It  is  said  that  in  this  case,  the  plaintiff's 
wheat  was  emptied  into  a  large  bin  of  better 
quality;  and  the  defendant  could  not,  there- 
fore, return  it;  and  damages  are  claimed  for 
the  manner  of  delivery.  The  plaintiff  delivered 
the  wheat  at  the  place  designated.  It  was 
opmcd  and  inspected  by  the  receiver,  who  did 
object  to  its  being  mixed  with  the  other  wheat. 
Why  did  he  not  refuse  absolutely  to  receive  it, 
•or  direct  it  to  be  placed  by  itself,  declining  an 
absolute  unqualified  acceptance?  The  plaint- 
iff answered:  "  The  defendant  has  agreed  for 
all  my  wheat."  It  was  mixed  with  the  other, 
by  the  defendant's  agent,  and  he  afterwards 
boats  it  away.  It  cannot  be  insisted,  after 
what  the  jury  have  found,  that  it  was  not  ac- 
cepted by  the  defendant's  agent,  and  accepted 
generally.  The  defendant  adopted  all  that  the 
receiver  had  done.  He  takes  and  converts  the 
plaintiff's  whole  crop,  pays  him  for  the  main 
bulk  ;  but  absolutely  declines  paying  for  a 
small  portion  received  under  the  same  contract 
at  the  same  price  with  the  other.  We  entirely' 
approve  of  what  Ld.  Ellenborough.  Ch.  ,/., 
said  in  Fisher  v.  Samuda,  1  Camp..  190,  193. 
There  the  defendants  had  ordered  beer  from 
the  plaintiff,  for  the  purpose  of  its  being 
shipped  to  Gibraltar.  On  the  arrival  of  the 
beer,  it  was  discovered  to  be  unfit;  but  kept 
some  time  before  there  was  any  offer  to  return 
it.  In  an  action  by  the  vendee  upon  the  exec- 
utory contract  to  deliver  beer  fit  to  be  shipped, 
and  "a  breach  in  not  delivering  such  beer,  Ld. 
Ellenborough  said:  "  It  was  the  duty  of  the 
purchaser  of  any  commodity,  immediately 
<Hl*J  upon  discovering  that  it  was  not  *ac- 
cording  to  order,  and  unfit  for  the  purpose  for 
•which  it  was  intended,  to  return  it  to  the  vend- 
or, or  to  give  him  notice  to  take  it  back.  Here, 
according  to  the  plaintiff's  own  case,  he  knew 
certainly  in  July  that  the  beer  was  unfit  to  be 
sent  to  Gibraltar,  and  there  is  no  evidence  of 
WKND.  20. 


his  having  intimated  this  to  the  defendants  be- 
fore December,  when\he  season  for  their  ex- 
porting it  was  over,  and  when  they  might  have 
lost  the  opportunity  of  disposing  of  it  at  home. 
Under  these  circumstances,  the  plaintiff  must 
be  presumed  to  have  assented  to  its  being  of  a 
good  quality,  and  to  have  acquiesced  in  the 
due  performance  of  the  contract  on  the  part  of 
the  defendants."  In  the  case  at  bar,  there  was 
much  more;  an  acceptance  and  conversion. 

The  merits  being  still  with  the  plaintiff,  ad- 
mitting that  all  had  been  proved  which  the  de- 
fendant below  offered,  1t  is  not  necessary  to  in- 
quire into  the  other  questions  which  arose  at 
the  trial.  As  to  damage  for  any  wrong  done 
by  putting  the  wheat  in  the  bin  with  that  of 
a  better  quality,  and  thus  injuring  the  plaint- 
iff, such  special  damages  clearly  could  not  have 
been  set  off.  They  were  not  covered  by  the 
notice  of  set-off  and,  indeed,  the  defendant's 
agents  are  rather  the  cause  of  the  mischief 
themselves,  in  not  directing  another  place  for 
the  wheaj,  in  question.  This  is  said  to  have 
been  done  without  the  consent  of  the  defend- 
ant. Not  so.  If  the  receivers  were  not  his 
agents,  why  did  he  adopt  their  acts?  Camp- 
bell was  his  actual  agent.  He,  too,  inspected 
the  wheat  in  the  bin;  and  the  defendant's  boat- 
men afterwards  took  it  away.  Davis,  who  was 
a  sub-agent  of  the  defendant,  was  present  and 
actually  participated  in  the  delivery,  without, 
as  he  says,  inspecting  the  wheat  particularly, 
though  his  attention  must  have  been  called  to 
its  inferior  quality.  He  controlled  the  place  of 
delivery. 

The  exceptions  were  not  well  taken,  and  the 
judgment  must  be  affirmed. 

Void  contract— Ratification  of— Delivery  and  ac- 
ceptance. Approved— 2  Hilt..  184,  201. 

Cited  in— 5N.  Y.,  543;  63  N.  Y..  123;  57  N.  Y.,  378 
(15  Am.  Rep.,  511) :  1  Hun,  617: 12  Barb.,  669;  32  Barb.. 
437 ;  40  Barb.,  104 :  61  Barb.,  565 ;  4  T.  &  C.,  695  ;  15 
How.  Pr..  401 ;  31  How.  Pr,,  11 ;  44  Super.,  415;  1  Hilt.. 
369 ;  3  Daly.  5J8  ;  4  Daly.  32 :  21  Minn.,  490 ;  63  Mo., 
569  :  2  Am.  Rep.,  216  (48  N.  H..  183). 

Warranty— Acceptance— Damages.  Distinguished 
-5  Laos.,  315. 

Cited  in-29  N.  Y.,  362 ;  45  N.  Y.,  268  (6  Am.  Rep., 
81) ;  63  N.  Y..  519 ;  34  Barb..  308;  43  Barb.,  43 :  61  Barb.. 
568 :  65  Barb.,  297  :  8  T.  &  C.,  658 ;  18  How.  Pr.,  63  ;  44 
How.  Pr..  448 ;  3  Duer.  426 ;  40  Super.,  491. 

Also  cited  ffa— 24  Minn.,  323. 
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Action  of  Trespass  against  Officer  for  Taking 
Property  for  Rate  or  Tax  Imposed  by  Incor- 
porated Aqueduct  Company— Pleading — Plea 
of  Justification. 

In  a  plea  of  justification  by  an  officer  for  taking 
property  in  satisfaction  of  a  rate  or  tax  imposed  by 
an  incorporated  aqueduct  company,  it  is  not  neces- 
sary to  aver  the  organization  of  the  company  :  it  is 
enough  to  aver,  that  by  the  Act  of  Incorporation. 
the  original  proprietors  were  declared  a  body  cor- 
l>«  u-iitr  and  politic  in  fact,  if  such  are  the  terms  of 
the  Act. 

An  averment  that  the  warrant,by  virtue  of  which 
tho  property  was  taken,  was  under  the  band  of  the 
officer  Issuing  it,  is  sufficient,  although  the  Act  au- 
thorizing its  issuing  rvmilrcs  it  to  be  under  the  seal 
as  well  as  the  hand  of  the  officer. 

A  declaration  In  trespass  containing  two  counts, 
in  each  of  which  It  i-  alleged  that  the  defendant 
took  and  carried  away  a  gig.  is  answen-d  by  a  ploa 
justifying  the  taking  of  tne  said  gig  in  the  several 
counts  of  the  declaration  mentioned. 

citation*  L'  Hawk.,  85,  136:  4  Burns.  Just.,  393;  4 
Bl.  Cora.,  291;  2  K,  8..  267,  sec.  238 ;  706,  sec.  3. 
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TkEMURRER  to  plea.  .The  plaintiff  declared 
\J  in  trespass  for  the  taking  of  a  gig.  The 
declaration  contains  two  counts,  in  each  of 
which  the  taking  of  a  gig  is  charged.  The  de- 
fendant pat  in  a  special  plea  of  justification, 
alleging  that  by  an  Act  of  the  Legislature,  en- 
titled "An  Act  to  Incorporate  the  Hudson 
Aqueduct  Company,"  passed  Mar.  22,  1816, 
Robert  Jenkins  and  four  other  persons,  their 
then  present  and  future-  associates,  their  suc- 
cessors and  assigns,  were  created  and  declared 
to  be  a  body  corporate  and  politic  in  fact,  by 
the  name  of  "  The  President  and  Directors  of 
the  Hudson  Aqueduct  Company;"  that  the 
plaintiff  May  29,  1835,  was.  and  for  a  long 
time  before  had  been  an  inhabitant  of  the  City 
of  Hudson,  and  on  that  day  used  add  for  a 
long  time  before  bad  used  the  water  of  the 
aqueduct  belonging  to  the  Co. ;  that  the  presi- 
dent and  directors  of  the  Co.  imposed  a  rate  or 
tax  of  $11.11  upon  the  defendant  for  the  use 
of  the  water;  that  payment  was  demanded  of 
him,  and  on  his  refusal  to  pay,  application  was 
made  to  a  justice  of  the  peace  for  a  warrant, 
who  issued  the  same  under  his  hand,  directed 
to  any  constable  of  the  City  of  Hudson,  com- 
manding him  to  levy  the  rate  or  tax  of  the 
property  of  the  plaintiff;  that  the  warrant  was 
delivered  to  the  defendant,  a  constable  of  the 
city,  who  by  virtue  thereof  seized,  levied  and 
took  the  gig;  which  are  the  same  supposed 
68*]  trespasses  in  the  said  several  counts  of 
the  declaration  mentioned;  and  this,  etc., 
wherefore,  etc.  To  this  plea  the  defendant  in- 
terposed a  general  demurrer. 

Mr.  J.  W.  Edmonds,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  Act  of 
incorporation  provides  that  the  warrant  shall 
issue  under  the  seal  as  well  as  the  band  of  the 
justice,  and  it  is  contended  the  declaration  is 
bad  for  not  averring  the  fact.  To  this  it  is 
answered  that  the  term  warrant  implies  a  seal, 
and  hence  an  averment  was  unnecessary.  A 
warrant  in  a  criminal  proceeding  at  common 
law  must  be  under  the  seal  of  the  magistrate 
issuing  it,  2  Hawk.,  85.  136;  4  Burns,  Just., 
393;  4  Bl.  Com.,  291,  and  the  fact  would, there- 
fore, be  implied  from  the  use  of  the  term  in 
such  cases;  it  would  not  be  a  warrant  in  the 
sense  of  the  law,  unless  sealed.  This  process, 
now  frequently  used  in  civil  proceedings  under 
various  statutes,  was  taken  from  the  criminal 
law;  and  its  import,  as  there  defined,  may  well 
be  regarded  in  its  new  office.  Our  statute  has 
now  dispensed  with  the  seal  in  both  civil  and 
criminal  courts  in  various  instances.  2  R.  S., 
267,  sec.  232;  Id.,  706,  sec.  3.  If  we  are  right 
in  this  view,  then  though  the  plea  alleges  the 
warrant  to  have  been  issued  under  the  hand  of 
the  magistrate,  without  the  addition  of  the 
words  and  seal,  still  this  does  not  necessarily 
negative  that  fact,  if  fairly  implied;  as  the  term 
imports  the  seal,  all  that  was  material  to  aver 
was  the  issuing  of  the  warrant  by  the  magis- 
trate as  set  forth ;  the  rest  follows.  The  statute 
dispensing  with  the  seal  sustains  this  view  of 
the  import  of  the  term,  for  otherwise  it  would 
have  been  unnecessary. 

It  is  also  contended  that  there  should  have 
been  an  averment  in  the  plea,  that  the  Hudson 
Aqueduct  Co.  had  been  organized.  It  sets. 
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forth  tbatR.  Jenkins  and  others,  his  associates, 
etc. ,  were  created  and  declared  to  be  a  body 
corporate  and  politic  in  fact,  by  the  name  of 
the  "  President  and  Directors  of  the  Hudson 
Aqueduct  Company."  This  is  sufficient.  [*69 
On  recurring  to  the  Act  itself,  it  will  appear 
that  this  averment  is  not  too  strong;  that  no 
steps  were  necessary  to  vest  the  Co.  with  cor- 
porate powers,  or  made  a  condition  precedent 
to  the  right  to  impose  and  collect  the  tax  for 
the  use  of  the  water. 

The  rate  or  tax  was  not  to  exceed  9  per  cent, 
on  the  moneys  actually  expended  in  making 
the  aqueducts  and  furnishing  the  water,  to- 
gether with  compensation  to  a  few  of  their  of- 
ficers. The  demurrer  admits  the  furnishing 
of  the  water  by  the  Co.  and  the  use  of  it  by  the 
plaintiff;  and  the  right  to  the  tax  necessarily 
follows.  The  Co.  is  thus  shown  to  be  a  cor-- 
porate  body,  and  a  general  performance  of  the 
services  for  which  the  tax  may  be  levied.  It 
certainly  cannot  be  necessary  to  set  forth  the 
particular  steps  in  the  performance  of  the 
service. 

It  is  further  contended  that  the  pleas  profess 
to  answer  the  whole  of  the  declaration,  but  in 
fact  answer  only  a  part.  The  argument  is  this^ 
that  the  plaintiff  has  counted  for  two  gigs,  and; 
the  pleas  afford  an  answer  but  for  one.  I  do 
not  thus  understand  them.  After  setting  out 
the  proceedings  in  due  form,  it  is  averred  that 
the  defendant,  as  constable,  "seized  and  levied 
upon  the  said  gig  in  the  several  counts  of  the 
said  declaration  mentioned  as  of  the  goods  and 
chattels  of  the  said  plaintiff, "etc.,  thereby  cov- 
ering the  trespass  charged  in  each  count. 
There  are  two  counts,  and  the  taking  of  one 
gig  is  charged  in  each.  The  pleader  intended 
to  justify  the  taking  of  each  by  the  use  of  one 
and  the  same  process;  and  it  the  two  might 
have  been  taken  at  the  different  times  men- 
tioned, under  and  by  virtue  of  the  same  war- 
rant, of  which  there  can  be  no  doubt,  then  the 
justification  is  complete;  each  trespass  is  an- 
swered, and  the  several  takings  were  by  author- 
ity of  law. 

Judgment  for  defendant. 

Commented  on— 42  Barb.,  221; 
Cited  in— 3  Hill,  497 ;  13  Barb.,  286 ;  3  Park.,  664 ;  57 
111.,  137. 
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Partnership — Agent  of,  on  Salary  and  Share  of 
Profit*,  not  a  Partner — Competency  of  Wit- 
nesses. 

A  person  employed  as  an  agent  in  the  conducting 
of  a  particular  business,  at  a  fixed  salary,  who,  by 
the  terms  of  the  agreement  with  his  employers,  was 
to  receive  in  addition  thereto,  one  third  of  the  prof- 
its of  the  concern, but  not  to  be  liable  for  any  losses, 
was  held  not  to  be  a  partner  and,  therefore,  a  com- 
petent witness  in  an  action  brought  by  his  employ- 
ers. 

Citations— 5  Taunt.,  74 ;  2  H.  Bl.,  590 :  4  Esp.  AT.  P.. 
182;  1  Camp.,  331,  n.;  Carey,  Part.,  9,  10, 11 ;  4  Maule 
&  S.,  240. 


NOTE.— Partnership—  What  constitutes— Requisites 
—Definitions.  See  Post  v.Kimberly,  9  Johns..470,nofe  ,- 
Holmes  v.  United  Ins.  Co.,  2  Johns.  Gas.,  329,  note, 
Bostwick  v.  Champion,  11  Wend.,  571,  note. 

An  employe  of  a  firm,  whose  compensation  is  a 
share  of  the  proflts.is  not  a  partner.  Ogden  v.  Astor,. 

WEND  20. 
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ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  assump- 
*it,  brought  by  Hull  &  Bowne  against  Vander- 
burgh,  for  iron  castings.  On  the  trial  of  the 
«ause,  Andrew  Sherwood  was  called  as  a  wit- 
ness for  the  plaintiffs,  who  being  sworn  on  his 
noire  dire,  testified,  that  at  the  time  of  the  mak- 
ing and  delivery  of  the  castings,  he  acted  as  the 
agent  of  the  plaintiffs  in  the  foundry  conduct- 
ed by  them,  at  an  annual  salary  of  $300,  which 
was  guaranteed  to  him  by  the  plaintiffs  and  in 
addition  to  his  salary,  it  was  agreed  that  he 
should  have  one  third  the  profits  of  the  foun- 
dry, if  any  were  made,  and  that  he  had  noth- 
ing to  do  with  the  looses.  The  plaintiffs  found 
the  capital,  stock,  etc.,  for  the  foundry,  and 
he  gave  his  services.  This  arrangement  was 
made  in  Feb.,  1834;  in  November  of  the  same 
year,  the  witness  bought  the  foundry  and  the 
debts  due  the  plaintiffs,  except  this  demand 
against  the  defendant,  in  which  he  testified  he 
had  no  interest.  No  account  was  taken  to  see 
if  there  was  any  gain;  they  all  knew  too  well 
that  it  had  been  a  losing  concern.  The  coun- 
sel for  the  defendant  objected  that  Sherwood 
was  an  incompetent  witness,  on  the  ground  of 
interest;  that  from  his  examination  it  appeared 
that  he  was  a  partner  with  the  plaintiffs,  and 
should  have  been  joined  in  the  action  as  a  co- 
plaintiff.  Mutual  releases  were  thereupon  exe- 
cuted* between  the  plaintiffs  and  Sherwood; 
and  the  Chief  Justice  of  the  Superior  Court  de- 
cided that  Sherwood  was  a  competent  witness; 
to  which  decision  the  defendant  excepted. 
Sherwood  was  then  sworn  in  chief,  and  gave 
material  evidence  for  the  plaintiffs,  in  whose 
favor  a  verdict  was  rendered.  The  defendant 
sued  out  a  writ  of  error. 
71*]  *Mr.  G.  C.'Goddard,  for  plaintiff 
in  error. 

Mr.  E.  C.  Benedhct.f  or  defendants  in  error. 

By  the  Court,  Nelson,  Ch  J.  It  is  perfectly 
clear  that  Sherwood  had  not  a  joint  interest 
with  the  plaintiffs  in  the  foundry.  The  only 
ground  upon  which  it  was  insisted  that  he  was 
interested  and,  therefore,  incompetent  as  a  wit- 
ness, was  that,  in  addition  to  his  salary, he  was 
to  have  one  third  of  the  profits  of  the  establish- 
ment, if  any  were  made.  The  witness  released 
all  right  to  any  profits, and  thereby  discharged 
his  interest ;  and  the  only  question  is,  whether 
be  was  a  partner.  On  his  wire  dire  he  declared, 
that  by  the  agreement  between  him  and  the 
plaintiffs,  he  was  not  to  be  liable  for  losses.  It 
appears  to  me,  the  case  is  not  one  of  partnership, 
but  falls  within  the  class  of  cases,  where  the 
share  of  the  profits  is  given  and  intended  a* 
payment  for  the  labor  of  the  party.  It  is  like 
the  case  of  the  agent,  who  received  a  propor- 
tion of  the  profits  for  his  trouble,  but  had  no 
interest  in  tbecapital.  Afc^er  v.  Sharpe,5 Taunt., 
74  ;  or  the  broker  who  received  for  his  profit, 
whatever  he  could  obtain  above  a  stated  sum 


on  the  sales,  by  way  of  remuneration  for  his 
labor,  Benjamin  v.  Portent,  2  H.  Bl.,  590  ;  or 
the  sailor  employed  in  a  whale  fishery,  who  re- 
ceived a  certain  proportion  of  the  profits  as 
wages,  Wilkinson  v.  Prosier,  4  Esp.  N.  P..  182; 
see,  also,  1  Camp.,  331,  /».;  Carey,  Part.,  9,  10, 
11  ;  4  Maule  &  S.,  240.  The  wages  of  the  wit- 
ness were  $300  per  annum,  and  a  contingent 
interest  in  one  third  of  the  profits.  He  was 
not  to  be  answerable  for  losses,  which  confirms 
the  view,  that  the  arrangement  was  made  sim- 
ply in  reference  to  the  measure  of  compensa- 
tion. He  received  a  fixed  sum  In  gross,  with 
an  increase  upon  a  given  basis  and  ratio. 

Judgment  affirmed.1 

Cited  in—  1  Denio,  342  :  3  N.  Y.,  138  ;  76  N.  Y.,  58  (32 


43  Am.  Dec..  436  (10  Met.,  303). 

1.—  See  the  observations  of  Chancellnr  Walworth 
upon  this  question,  in  Champion  v.  Bostwick,  18 
Wend.,  184,  185. 


•SICKLES  v.  MATHER.        [*72 

Evidence — Admissibility  of  Account  Books — Orig- 
inal Entries — What  are — Clerk— Statute  of 
Limitations — Mutual  Accounts. 

The  account  books  of  a  manufacturer,  properly 
authenticated,  are  admissible  in  evidence,  in  an  ac- 
tion by  him  against  bis  customer,  although  entries 
were  originally  made  by  a  foreman  in  the  factory, 
if  such  entries  were  made  only  for  a  temporary  pur- 
pose on  a  slate,  and  were  from  time  to  time  tran- 
scribed by  the  principal  into  his  day-book. 

An  emplnyt  who  attends  to  sales  no  further  than 
merely  delivering:  poods  manufactured, and  keeping: 
a  memorandum  of  the  delivery  for  a  temporary  pur- 
pose, is  not  a  clerk  within  the  meaning*  of  the  rule, 
requiring:  proof  of  the  original  entries. 

where  there  are  mutual  accounts  between  plaint- 
iff and  defendant,  an  item  of  the  account  on  either 
side  accrued  within  six  years  next  before  suit 
broug-ht,  draws  after  it  the  accounts  on  both  sides, 
and  takes  a  case  out  of  the  operation  of  the  Statute 
of  Limitations. 

Citations— 12  Johns..  482 ;  4  Wend.,  483 ;  16  Wend., 
506-600  ;  13  Mass..  427  ;  1  Rawle,  441 ;  12  Pick.,  139;  9 
Seiy.  &  R.,  285;  5  Watts.  432. 

ERROR  from  the  N.  Y.  C.  P.  Mather  sued 
Sickles  in  assumpsit  for  goods  sold  and  de- 
livered. The  defendant  pleaded  the  general  is- 
sue and  the  Statute  of  Limitations.  The  cause 
was  heard  by  referees.  The  plaintiff,  a  man- 
ufacturer of  ink,  produced  a  bill  of  particulars, 
consisting  of  charges  on  nine  different  days, 
for  divers  quantities  of  ink  sold  to  the  defend- 
ant between  Jan.  12.  1830.  and  Feb.  18,  1831, 
amounting  in  the  whole  to  the  sum  of  £224.57. 
The  suit  was  commenced  July  19.  1836,  and 
only  four  of  the  charges,  amounting  to  $53.20, 
were  of  a  date  within  6  years  previous  to  the 
commencement  of  the  suit.  The  plaintiff  called 
as  a  witness,  one  James  Lighlbody,  who  testi- 


4  Sandf ..  311 ;  Burckle  v.  Krkart.  1  Den..  337  :  3  N. Y.. 
l:CJ:  Muzzy  v.  Whitney.  10  Johns.,  £.v, :  Kit.  I.  v.  Hall. 
•T.  Iliirt...  i:»:  Osbn-y  v.  HHmrr.  4H  linrb..  9ffi:  M  N. 
Y..  630:  Lewis  v.  (Jrvldfr,  51  N.  Y..  281  :  49  Ftarl>..«0fl: 
Ih-nilH  v.  HHtrlck,  36  Super.  Ct.,  405:  Prouty  v. 
Switt.:,l  X.  Y.,504;  Ad.-.'  v.  r.iruHI.  £'»  Mun.  7K  ; 
Kh-hanNon  v.  Mujrhltt.76  N.Y..W:  Curry  v.Fowl.-r. 
V..83:41  Am.  >{<>p..  H:4A  Super.  Ct..  19ft:  Smith 
v.  Ifcxllni-.  74  N.  Y..  :*) :  At  h.-rt..n  v.  Tilton.44  N.  H.. 
468 ;  Hanna  v.  Flint,  14  Cal..  73;  Smith  v.  Perry.  20 

WKND.  20. 


N.  J.  L.,  74 ;  Dunham  v.  Horn-re,  1  Pa.  St..  255 :  Bur- 
ton v.Ooodapoed,  69  111..  237;  Shepard  v.  Pratt.  16 
Kans.,  208  ;  Miller  v.  Chandler.  29  La.  Ann..  8H  ;  Craw- 
ford v.  Austin.  34  Md.,  49:  Vnorhwn  v.  Join-*.  29  N. 
J.  L.,  880:  Good  v.  McCartney.  10  TIM..  1«3:  lx>omis 
v.  M;im!mll.  12  Conn..  09;  Miller  v.  Burtlftt,  15  Secy, 
ft  It..  137 :  Sankev  v.  Col.  Iron  Works,  44  OH..  228 ; 
Blum-hard  v.Coolldjp-.  22  Pick..  151 :  Mewrve  v.  An- 
<lr.-wg,  KM  MMB.,380;  Coinm.mwcaltti  v.  Ifc-niictt,  118 
MUM.,  443:  Parker  v.  CauQeld.  37  Conn,,  250. 
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fled  that  he  was  then,  and  had  been  in  the 
plaintiff's  employment  as  foreman  in  his  fac- 
tory for  the  last  10  years,  and  had  delivered  all 
the  ink  that  the  plaintiff  had  sold  within  that 
time  ;  that  he  had  furnished  the  defendant 
with  ink,  which  he  had  delivered  at  different 
times,  and  on  one  occasion  in  particular,he  de- 
livered 12  kegs  of  ink  to  go  on  board  of  a  ves- 
sel. He  could  not  recollect  the  particular  month 
or  year  when  he  delivered  ink  to  the  defend- 
ant ;  could  not  swear  positively  to  any  of  the 
items  in  the  plaintiff's  account,  nor  could  he 
say  in  what  year  the  12  kegs  were  delivered, 
73*]  but  thinks  he  delivered  *ink  to  the  de- 
fendant in  the  years  1830  and  1831.  He  further 
testified  that  the  plaintiff  had  not  kept  a  clerk; 
that  he  (the  witness)  kept  a  slate  at  the  factory, 
upon  which  he  made  memoranda  of  the  ink 
delivered,  and  that  the  plaintiff  'from  the  slate 
made  his  entries  in  aday-book;  that  the  plaint- 
iff used  to  take  the  slate  home  sometimes  every 
day,  and  sometimes  every  two  or  three  days,  as 
was  found  convenient,  for  the  purpose  of  tran- 
scribing. The  plaintiff  kept  a  day-book  and 
ledger,  all  the  entries  in  which  were  made  by 
the  plaintiff.  The  books  were  kept  at  the  plaint- 
iff's house  near  the  factory.  He  (the  witness) 
had  never  made  an  entry  in  the  books,  which 
were  produced  and  identified  by  him.  Two 
other  witnesses  testified,  that  they  had  dealt 
extensively  with  the  plaintiff,  and  had  settled 
accounts  with  him  from  his  books,  which  they 
had  always  found  to  be  correct ;  and  that  he 
kept  honest  and  fair  books.  The  plaintiff's 
counsel  offered  the  books  in  evidence,  to  the 
reception  of  which  the  defendant's  counsel  ob- 
jected, on  the  grounds:  1.  That  Lightbody  was, 
to" all  intents  and  purposes,  within  the  meaning 
of  the  rule  of  evidence  on  this  subject,  a  clerk 
and,  therefore,  the  books  were  inadmissible ; 
and  2.  That  they  were  inadmissible,  because 
the  entries  in  the  same  were  made  from  a  slate 
kept  by  the  witness  at  the  factory.  The  objec- 
tion was  overruled,  and  the  books  received  in 
evidence.  A  witness  called  by  the  defendant 
testified,  that  he  was  an  apprentice  of  the  de- 
fendant from  1826  until  1831  or  1832,  during 
which  time  and  until  he  left  the  defendant,  he 
often  saw  Lightbody  bring  ink  to  the  defend- 
ant's office.  Another  witness  testified,  that 
Mar.  12,  1830,  he  purchased  of  the  defendant 
12  kegs  of  ink,  which  the  defendant  had  on 
that  day  received  from  the  plaintiff  ;  that  he 
made  the  purchase  to  supply  an  order  from  the 
south.  In  the  plaintiff's  bill  of  particulars, there 
was  a  charge  of  12  kegs  of  ink,  under  date  of 
Mar.  12,  1830.  The  defendant  also  produced  a 
bill  of  particulars  before  the  referees,  and 
claimed  a  set-off  ;  two  of  the  items  of  which 
were  of  the  date  of  Mar.,  1830,  which  were  ad- 
mitted by  the  plaintiff,  and  allowed  by  the  ref- 
erees. The  plaintiff's  books  contained  an  ac- 
count as  charged  in  his  bill  of  particulars,  ex- 
74*]  cept  *three  items,  which  were  not  al- 
lowed by  the  referees.  The  plaintiff  obtained 
a  report  for  $217.63.  which  the  defendant 
moved  the  C.'P.  to  set  aside.  That  court  con- 
firmed the  report  of  the  referees,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  sued 
out  a  writ  of  error,  and  the  cause  was  submit- 
ted, on  written  arguments  by, 

Mr.  R.  Lockwood,  for  plaintiff  in  error. 

Mr.  H.  Holden,  for  defendant  in  error. 
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By  the  Court,  Cowen,  J.  It  is  not  denied 
that  if  there  were  mutual  accounts  current.and 
any  one  item  on  either  side  was  proved  to  have 
arisen  within  6  years  next  before  the  suit 
brought,  this  will  draw  after  it  both  accounts, 
and  take  the  case  out  of  the  Statute  of  Limita- 
tions. Thus  the  inquiry  here  brings  us.in  some 
measure,  down  to  the  admissibility  of  the  books 
of  the  plaintiff  below.  They  contain  dates 
within  the  6  years  ;  and  if  competent  evidence, 
they  are  so  as  well  in  respect  to  the  date  of  the 
sales,  as  of  the  sales  themselves.  It  is  to  be 
noted,  however,  that  both  Lightbody  and  the 
defendant's  witness,  Hall,  gave  evidence  upon 
which  the  referees  might  well  have  been  satis- 
fied, that  ink  was  delivered  within  the  6  years, 
so  that  we  are  not  driven  for  time  to  the  books 
alone. 

The  books  were,  however,  essential  to  the 
main  question  in  the  cause;  for  there  was  no 
other  adequate  proof  of  the  plaintiff's  account. 
Were  they  admissible?  It  is  said,  first,  that 
the  plaintiff  had  a  clerk;  and  if  so,  they  were 
clearly  inadmissible,  according  to  Vosburgh  v. 
Thayer,  12  Johns.,  462.  Lightbody  calls  him- 
self foreman,  and  says  he  never  in  his  life 
made  an  entry  in  the  plaintiff's  books.  This 
certainly  does  not  look  like  his  being  a  clerk. 
The  object  of  the  limitation,  doubtless,  was  to 
withhold  secondary  evidence,  with  which  the 
books  alone  must  certainly  be  classed,  until  it 
shall  appear  that,  at  least,  the  party  was  with- 
out a  regular  clerk,  whose  business  it  is  to 
notice  the  sales  and  make  entries  as  they  occur 
in  the  journal.  He  is  then  the  only  admissi- 
ble witness.  At  any  rate,  this  is  so  as  to  all 
*the  entries  unless  it  appear  affirmative-  [*75 
ly  that  some  of  them  were  in  fact  not  made  by 
him.  M'Allisterv.  Reab,  4  Wend.,  483.  Sev- 
eral cases  in  States  where  the  party's  supple- 
tory  oath  is  allowed,  exclude  books  as  evidence 
of  transactions,  when  it  appears  they  were  in 
fact  known  to  third  persons.  Such  a  precau- 
tion would  be  of  very  little  utility  in  this  State, 
where  the  party  is  not  sworn,  and  it  is,  there- 
fore, commonly  impossible  to  learn  that  others 
could  testify.  Lightbody  was  not  in  any 
sense  a  clerk  for  the  purpose  of  verifying  the 
books.  A  clerk  can  connect  them  with  the  sales 
(many  of  which  he  usually  makes  himself), 
and  his  original  entries  (to  the  general  accu- 
racy of  which  he  can  make  oath),become  them- 
selves evidence  of  what  he  may  in  fact  have 
forgotten.  Merrill  v.  R.  R.  Co.,  16  Wend.,  596- 
600,  and  cases  cited.  It  would  clearly  be  going 
beyond  the  meaning  of  tne  qualification  in 
Vosburgh  v.  Thayer,  to  say  that  a  man  about  a 
factory  who  attends  no  farther  to  sales  than 
the  mere  delivery  of  goods,  and  noting  the  fact 
for  a  temporary  purpose  upon  a  slate,  should 
be  esteemed  the  only  competent  witness  to  es- 
tablish all  the  sales  and  entries  of  his  principal 

Then  as  to  the  manner  in  which  these  entries 
were  made.  We  have,  with  what  degree  of 
wisdom  time  must  determine,  held  that  books 
of  original  entries  made  by  the  party  shall  be 
evidence  in  his  favor,  under  certain  qualifica- 
tions; and  this  whether  he  be  a  merchant,  or 
engaged  in  any  other  business.  We  do  not 
require  nor  allow  his  own  oath,  a  practice  I 
believe  peculiar  to  this  State  and  that  of  N.  J. 
Even  if  this  be  a  hazardous  species  of  evidence, 
as  every  one,  I  think,  must  allow,  yet,  I  am  at 
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a  loss  to  perceive  that  the  adoption  of  an  ex- 
ception which  shall  exclude  entries  from  a 
slate,  is  of  any  importance  towards  diminish- 
ing the  danger.  In  those  States  where  the  sup- 
pletory  oath  comes  in,  I  know  there  are  several 
cases  for  and  against  the  reception  of  entries 
thus  made.  If  there  be  any  degree  of  protec- 
tion against  abuse  in  such  a  restriction,  it  has 
there,  at  least,  the  merit  of  being  a  more  prac- 
ticable one;  for  the  party  can  be  interrogated 
76*]  as  to  the  manner  of  his  entry.  *With 
us  we  have  ordinarily  no  means  of  showing 
this,  and  the  case  must  be  one  of  a  thousand 
in  which  it  is  disclosed.  The  witness  who 
could  speak  to  such  a  fact  must,  in  general, 
like  the  one  in  this  case,  be  a  third  person  who 
has  made  the  slate  memoranda  himself.  After 
all,  perhaps,  the  better  considered  cases  are 
those  that  allow  books  In  evidence  which  are 
made  up  from  such  memoranda,  even  where 
the  party  is  a  witness.  So  long  as  books  are 
allowed  at  all,  it  is  not  very  easy  to  perceive 
what  great  degree  of  additional  accuracy  or 
honesty  we  can  give  to  them  by  forbidding  the 
party  to  use  a  slate  during  the  day,  and  tran- 
scribing from  that  into  his  book  at  night.  It 
is  a  very  common  practice  with  men  in  all 
kinds  of  mechanical  and  other  business  con- 
ducted under  circumstances  which  render  the 
immediate  use  of  pen,  ink  and  paper  incon- 
venient; and  where  such  was  found  to  be  the 
ordinary  course  of  the  party,  his  books  were 
received  for  that  reason;  Faxon  v.  Hollis,  13 
Mass.,  427;  though  where  a  journeyman  was 
in  the  habit  of  making  the  entries  on  a  slate, 
whence  they  were  copied  by  his  master  after  a 
long  time,  the  manner  was  held  exceptionable 
and  the  books  rejected.  Kessler  v.  M'Conachy, 
1  Rawle,  441.  Where  one  partner  marked  a 
sale  of  butcher's  meat  with  chalk  on  his  cart, and 
the  other  transcribed  it  on  the  return  of  the  cart, 
the  book  was  received  on  their  oaths.  Smith 
v.  Sanford,  12  Pick.,  189.  So,  where  a  butch- 
er's servant  carrying  out  meat,  marked  the 
sales  in  pencil,  which  his  master  transcribed  on 
his  return.  Ingraham  v.  Bockins,  9  Serg.  & 
R,  285.  And  see  all  the  kindred  cases  in  Pa., 
cited  in  fbrtytfw  v.  Norcrow,  5  Watts,  432.  Not 
to  pursue  the  cases  further,  it  seems  to  me  that 
the  benefit  to  be  derived  from  the  qualifica- 
tion contended  for  by  the  counsel  for  the 
plaintiff  in  error,  would  not  compensate  for 
the  great  quantity  of  evidence  which  it  would 
cut  off  even  if  we  had  the  means  of  reaching 
it  by  testimony. 

It  is  not  denied  by  counsel  that  the  plaintiff 
below  was  entitled  to  have  his  books  received 
in  evidence,  under  the  limitations  prescribed 
in  Vvtburgkv.  Thayer;  and  we  think  he  brought 
himself  within  that  case. 
77*]  *The  rule  itself  which  receives  the 
party's  books,  even  with  his  oath,  seems  to  be 
regarded  as  of  questionable  policy,  if  we  are 
to  judge  from  the  language  of  the  courts 
and  the  course  of  decision  in  several  States 
where  it  prevails.  In  some  they  appear  dls 
poeed  to  load  it  with  a  multitude  of  restriction! 
as  to  the  kind  of  business  in  respect  to  which 
books  are  to  be  received,  and  the  manner  in 
which  they  are  kept,  and  the  probability  that 
better  evidence  may  be  had,  etc.  The  rule  in 
undoubtedly  a  departure  from  the  common 
law,  and  may  be  a  dangerous  one;  but  that  is 
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rather  an  argument  for  repudiating  it  altogeth- 
er than  attempting  to  mitigate  its  virulence  by 
'eeble  palliatives. 
The  judgment  of  the  court  below  is  affirmed. 

Evidence— Account  boohs— Original  entries.  Ex- 
plained—30  Barb.,  44. 

Cited  in-88  N.  Y.,  338 ;  3  Keyes.  141 :  4  Abb.  App. 
Dec.,  328 ;  1  Hun,  173 ;  7  Barb.,  110 :  3  T.  &  C.,  706 ;  16 
How.  Pr.,  470 ;  17  How.  Pr.,  400 ;  47  How.  Pr. ,  102 :  8 
Abb.  Pr.,  397 ;  1  E.  D.  8.,  89.  738 ;  4  E.  D.  S..  241 ;  2 
Hilt.,  424 ;  98 11L.  138 ;  46  Am.  Dec.,  361  (1  Fla.,  301). 

Mutual  account— Stat.  .of  Urn.  applied  to.  Cited 
in-6  Hun,  81 ;  4  Sandf .,  309. 

Also  cited  in-38  Am.  Rep.,  88  (98  111.,  58). 


CONNELL  t>.  LASSCELLS. 

Attachment  against  Debtor  for  Intent  Fraudu- 
lently to  Dispose  of  Property —  What  Sufficient 
to  Justify. 

It  is  not  enough  to  justify  the  issuing  of  a  warrant 
against  a  debtor  on  the  ground  of  an  intent  fraud- 
ulently to  dispose  of  his  property,  that  he  has  ex- 
ecuted a  mortgage  of  a  portion  thereof,  and  refused 
to  confess  a  judgment  or  to  give  security,  declaring 
a  determination  to  manage  his  property  himself. 

See  dissenting  opinion  of  Mr.  Justice  Co  wen. 

Citations— 10  Wend.,  420 ;  14  Wend.,  237 :  2  R.  8., 
202,  sees.  293,  294 ;  1  Johns.,  505 :  11  Johns..  177. 

ERROR  from  the  Montgomery  C.  P.  Lass- 
cells  sued  out  an  attachment  against  Con- 
nell from  a  justice's  court,  on  an  affidavit 
made  by  him  that  Connell  was  indebted  to 
him  in  the  sum  of  $45.46  on  contract;  that  he 
had  demanded  payment  which  had  been  re- 
fused, and  that  Connell  also  had  refused  to 
give  a  judgment  for  the  amount,  saying,  that 
his  property,  except  some  hay,  was  under  mort- 
gage, and  that  he  wanted  to  have  the  manage- 
ment of  his  property  himself.  Lasscells  further 
stated  in  the  affidavit,  that  when  he  requested 
Connell  to  give  him  a  judgment  or  security,  he 
offered  to  give  day  of  payment  for  six  months, 
but  that  Connell  refused,  and  immediately  left 
him  in  a  great  hurry  to  place  his  property,  as 
deponent  believed,  out  of  his  hands,  in  order 
to  prevent  him  from  collecting  his  demand. 
He  further  added  that  from  the  conversation 
of  Connell,  and  from  his  conduct,  he  believed 
that  he  would  make  such  disposition  *of  [*78 
his  property  as  to  defraud  his  creditors.  On 
this  affidavit  the  justice  issued  an  attachment, 
upon  which  certain  property  was  taken,  and 
subsequently  rendered  a  judgment  against 
Connell  and  issued  an  execution.  The  Mont- 
gomery C.  P.  on  certiornri  affirmed  the  judg- 
ment, and  Connell  thereupon  removed  the  rec- 
ord into  this  court  by  writ  of  error. 

Mr.  H.  Adams,  for  plaintiff  in  error. 

Mr  D.  Cady,  for  defendant  in  error. 

By  the  Court.  Nelson.  Ch.  J.  The  affidavit 
on  which  the  attachment  issued  is  defective. 
We  might  possibly  have  considered  it  sufficient 
to  uphold  the  judgment  until  reversed;  but 
here  is  a  direct  proceeding  to  test  its  validity, 
and  if  sanctioned,  must  be  a  precedent  for  all 
future  cases.  We  have  heretofore  rejected  the 
belief  of  the  party,  and  applying  that  rule  to 
this  case,  but  little  more  is  left  than  the  refu- 
sal to  give  a  confession  of  judgment.  It  i«  said 
he  admitted  that  there  was  a  mortgage  upon  his 
property;  but  that,  of  itself,  i«  no  evidence  of 
a  fraudulent  disposition  of  it.  80,  too,  the  dec- 
laration that  he  wanted  to  have  the  managc- 
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ment  of  his  property  himself,  did  not  authorize 
the  inference  that  he  wanted  it  for  the  pur- 
pose of  so  managing  it  as  to  defraud  his  cred- 
itors. That  is  not  the  fair  import  of  his  language. 
We  might  as  well  dispense  with  the  affidavit 
in  these  proceedings  as  to  approve  of  the  affi- 
davit in  this  case.  A  party  when  allowed  to  be 
a  witness  in  his  own  case,  should  be  required 
to  make  out  at  least  a  prima  facie  case  of  an 
intent  to  commit  a  fraud.  The  judgment  must 
be  reversed. 

Mr.  Justice  Bronson  concurred. 

Mr.  Justice  Cowen  dissented,  and  delivered 
the  following  opinion: 

The  only  serious  question  is  whether  the  af- 
fidavit was  sufficient;  for  surely  the  constable 
79*]  has  returned  a  service  *  which  was  the 
very  best  for  the  defendant  below.  He  deliv- 
ered him  a  copy  of  the  attachment  personally. 

I  agree  that  the  affidavit  must  state  circum- 
stances from  which  the  justice  may  infer  the  in- 
tent to  defraud  creditors ;  and  must  not  be  a  mere 
expression  of  belief,  or  information  and  belief, 
in  the  plaintiff.  This  is  the  outside  of  the  cases 
which  the  counsel  for  the  plaintiff  in  error  has 
cited.  Tollman  v.  Bigelow,  10  Wend.,  420; 
Smith  v.  Luce,  14  Id.,  237. 

The  affidavit,  when  looked  at  as  a  whole, 
states  a  demand  of  $45.  That  the  defendant 
was  on  the  day  of  its  date  at  the  deponent's 
house,  refused  payment,  would  not  give  a 
judgment,  and  said  his  property  was  under  a 
mortgage  except  some  hay;  that  he  wanted  to 
have  the  management  of  his  property  himself; 
and  on  the  deponent's  offering  to  wait  six 
months  with  security,  the  defendant  refused, 
and  left  in  a  great  hurry.  The  deponent  super- 
adds  his  belief  of  the  defendant's  intention  to 
put  his  property  out  of  his  hands  to  defraud 
his  creditors;  but  let  that  pass.  Upon  the  oth- 
er circumstances,  the  justice  believed  there  was 
such  an  intent,  probably  that  it  had  already 
been  executed  in  the  main.  After  admitting 
a  mortgage,  but  yet  declaring  that  he  wanted 
to  manage  his  property,  refusing  all  terms  and 
hurrying  away,  I  understand  him,  as  the  jus- 
tice did,  going  off  to  perfect  what  he  was  fear- 
ful might  be  so  far  an  inchoate  fraud.  He  had 
not  yet  got  all  his  property  out  on  mortgage. 
A  .little  hay  was  left.  That  was  to  be  put  in  the 
same  position;  but  yet  he  preferred  managing 
all  himself.  That  he  could  do, under  his  notions 
of  the  law, by  continuing  his  possession  under  a 
mortgage  which  he  would  call  bonafide.  Show 
me  an  insolvent  debtor  who  talks  of  personal 
mortgage  and  the  continued  management  of  his 
own  property  in  the  same  breath,  and  I,  for 
one,  want  no  more  as  a  ground  of  belief  that  he 
has  already,  or  means  to  resort  to  a  device  so 
very  common.  The  Non-imprisonment  Act,  2 
R.  S.,  202,  sees  293,  294,  gives  an  attachment 
whenever  a  justice  is  satisfied  on  the  facts 
and  circumstances  sworn  to  by  the  party,  that 
the  debtor  has  fraudulently  assigned  or  dis- 
posed of  his  property  or  is  about  to  do  it.  I 
8O*]  collect  from  this  evidence,  *that  he  had 
disposed  of  most  of  it.  and  intended  so  to  d is 
pose  of  the  whole  by  mortgage  or  in  some  oth- 
er way,  and  had  keptt  or  would  keep  posses- 
sion. Otherwise,  how  could  he  manage  it? 
Such  a  set  of  circumstances,  we  have  again 
and  again  holdeu  to  be  a  fraud  on  their  face. 
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But  suppose  the  proof  to  have  been  slight, 
though  to  my  mind  it  is  entirely  satisfactory; 
are  we  to  reverse  this  judgment  because  it 
might  peradventure  not  satisfy  the  mind  of 
magistrates  who  would  be  found  more  scrupu- 
lous, who  adopt  a  higher  standard  of  human 
perfection,  and  entertain  a  greater  distrust  of 
appearances  opposed  to  their  own  hypothesis? 

I  do  not  understand  such  to  be  the  law.    Even 
on  the  merits  we  are  not  to  reverse  the  judg- 
ment because  the  proof  is  slight.  That  was  ex- 
pressly held  by  this  court  in  Fisher  v.  Chand- 
ler, 1  Johns.,  505.     The  court  said:  "There 
was  some  evidence,  though  not  sufficient  per- 
haps to  support  the  judgment.  We  have  never 
gone  so  far  as  to  say  that  where  there  is  some 
evidence,  however  light,  the  judgment  ought 
to  be  reversed."     Again;  in  Vosburgh  v.  Welch, 

II  Johns.,  177,  it  is  said  the  proof  for  an  at- 
tachment ought  at  least  to  be  colorable;  for 
proof  means  legal  evidence.     To  this  I  assent. 
But  I  cannot  hesitate  to  say  that  the  proof  here 
was  much  more  than  colorable.     It  was  such 
that,  had  it  been  before  a  jury,  it  would  have 
been  at  least  the  duty  of  the  justice  to  have 
submitted  it;*and  their  finding  both  fraud  com- 
mitted and  fraud  intended,  could  never,  in  my 
opinion,  be  disturbed.     I  think,  therefore,  the 
judgment  should  be  affirmed. 

The  majority  of  the  Court,  however,  being 
of  a  different  opinion,  tJie  judgment  was  re- 
versed. 

Cited  in— 5  Hill,  266  ;  611 ;  5  Barb.,  579 ;  7  Barb.,  191; 
16  Barb.,  369  ;  35  Barb.,  632  ;  5  How.  Pr.,  387 ;  13  How. 
Pr.,  355  ;  17  How.  Pr.,  560 ;  23  How.  Pr.,  218  ;  9  Abb. 
Pr..  197 ;  Co.  K.  N.  S.,  50. 


*HALLIDAY  «.  McDOUGALL  ET  AL.[*81 

Partnership — General  Reputation  Alone,  Inad- 
missible to  Prove — Bill  of  Exchange  Drawn  in 
One  State  against  Person  in  Another  State,  is 
a  Foreign  Bill — Protest — Evidence  of— Estab- 
lishment of  Joint  Liability  in  Action  against 
Partners. 

General  reputation  of  a  partnership,  existing  be- 
tween two  or  more  individuals,  standing-  alone  and 
not  offered  in  corroboration  of  facts  and  circum- 
stances, is  inadmissible  in  evidence  to  prove  a  part- 
nership. Whether  it  be  admissible,  even  as  auxiliary 
evidence,  quaere. 

A  bill  of  exchange  drawn  in  one  State  of  the  Union 
upon  persons  residing1  in  another,  is  to  be  treated 
as  a  foreign  bill,  and  a  protest,  apparently  under  the 
seal  of  a  notary  public,  made  in  the  State  where  the 
drawees  reside,  need  only  be  produced,  and  proves 
itself  as  to  the  presentment  and  refusal ;  and  so, 
also,  it  seems,  as  to  the  transmission  of  notice  to  the 
parties  on  the  bill,  if  such  fact  be  stated  in  the  pro- 
test. 

Where  the  notary  is  dead.a  sworn  copy  of  the  pro- 
test taken  from  his  record  book  of  notarial  protests, 
together  with  the  original  protest,  is  abundant  evi- 
dence of  the  presentment  and  refusal. 

In  an  action  against  several  as  partners,  although 
but  one  of  the  defendants  be  brought  into  court,  if 
he  appear  and  plead  the  general  issue,  the  plaintiff 
is  not  entitled  to  recover,  unless  he  establish  a  joint 
liability  of  the  defendants. 

Citations— 2  Pet.,  170,  586,  590,688;  4  Wash.,  C.  C., 
148:  1  Hill,  44,  45;  4  Leigh,  37;  15  Wend.,  530;  Chit., 
Bills,  ed.  of  1836,  p.  642,  a ;  8  Wh..  326,  331;  Peck,  268: 
6  Cow..  164;  19  Johns..  134;  1  Hawks,  6;  2  Carr.  &  P., 
477 ;  2  R.  S.,  212 ;  8  Price,  653 :  3  Kent,  Com.,  113;  6 
Wend.,  660,  661 :  3  B.  &  Ad..  890 :  14  Johns..  215 ;  20 
Johns..  176;11  Wend.,98;  11  Serg.  &  R.,373;  1  B.  &  Ad., 
11:  5  Gill.  &  J.,  383;  405;  2  Har.  &  J.,  396;  11  Conn.,  92; 
16  Pick.,  412,  433. 
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ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Halliday  brought  an  action  of 
a#Kumpsit  against  J.  D.  Ansley,  J.  McDou- 
gall and  W.  J.  Wightman  as  copartners,  trans- 
acting business  under  the  name  of  Ansley, 
McDougall  &  Co.  The  declaration  contained  a 
count  on  a  bill  of  exchange,  bearing  date  Nov. 
26,  1825,  drawn  at  N.  Y.  by  the  defendants  on 
a  firm  transacting  business  at  Charleston,  S. 
C.,  under  the  name  of  J.  D.  Ansley  &  Co.,  for 
the  sura  of  $750,  payable  to  the  plaintiff  or  or- 
-der  at  30  days  after  sight.  The  bill  was  accepted 
by  the  drawees,  but  when  it  came  to  maturity, 
it  was  protested  for  non  payment, of  which  due 
notice  was  given.  There  was  a  similar  count 
on  a  second  bill  of  exchange  of  the  same  date 
between  the  same  parties,  for  the  same  sum, 
payable  40  days  after  sight,  which  was  also  pro- 
tested and  notice  given.  Then  followed  the 
usual  money  counts.  McDougall  alone  being 
arrested,  appeared  and  pleaded  the  general  is- 
sue. On  the  trial  of  the  cause,  it  was  proved 
that  the  name  of  the  firm  of  Ansley,  McDou- 
gall &  Co.,  subscribed  to  the  bills  as  drawers, 
was  in  the  handwriting  of  J.  D.  Ansley,  and 
82*)  *the  name  of  the  firm  of  J.  D.  Ansley 
•&  Co.,  subscribed  to  the  bills  as  acceptors, was 
in  the  handwriting  of  W.  J.  Wightman.  The 
plaintiff  produced  two  papers,  purporting  to 
be  the  original  protests  of  the  bills  declared 
upon,  signed  by  Thomas  Morris,  notary  pub- 
lic, at  Charleston — one  on  the  14th  and  the  other 
on  the  24th  Jan.,  1826— to  which  was  affixed 
his  notarial  seal,  and  in  which  he  certified  that 
he  had  made  demand  of  payment,  that  the 
same  had  been  refused,  and  that  he  gave  due 
notice  of  the  non  payment  of  the  bill  and  ac- 
ceptance to  the  drawers  and  respective  indors- 
en  thereof.  D.  Alley,  a  clerk  in  the  U.  8. 
Branch  Bank  in  N.  Y.,  testified  that  the  pro- 
tests produced  in  evidence  were  received  at  the 
Branch  Bank  in  N.  Y.  from  the  Branch  in 
Charleston;  that  Thomas  Morris  was  for  many 
year*  notary  of  the  U.  8.  Branch  Bank  in 
Charleston,  and  the  Branch  in  N.  Y.  had  for 
many  years  received  his  notarial  protests  from 
the  Branch  in  Charleston;  they  had  received 
hundreds  of  them,  which  all  passed  through 
his  hands  as  clerk  of  the  N.  Y.  Branch.  The 
signature  of  Mr.  Morris,  as  protesting  notary, 
was  recognized,  and  payments  made  under 
them ;  he  thus  acquired  a  knowledge  of  Mr. 
Morris'  handwriting,  though  he  never  saw  him 
write;  and  that  he  believed  the  signature  to  the 
protests  produced  to  be  his  handwriting.  A 
deposition  of  a  son  of  Mr.  Morris  was  read,  in 
which  he  testified  that  his  father  died  in  1828; 
that  he  wus  a  clerk  in  his  father's  office  ;  that 
the  record-books  of  notarial  protests  of  bills  and 
notes,  formerly  belonging  to  hi*  father,  are  in 
the  possession  of  the  Branch  Bank  of  the  U.S. 
at  Charleston,  where  they  are  kept  as  records; 
that  he  finds  in  such  bonks  the  record  of  pro- 
tests of  two  bills  of  exchange,  which  be  has  tran- 
scribed .'in  I  transmits  (being  copies  of  the  orig- 
inal protest*  verified  by  Mr.  Alley);  that  it  was 
the  invariable  custom  of  his  father  to  send  no- 
tice of  protest  to  the  indorsers  of  protested 
notes  by  the  first  mail  succeeding  the  pro- 
test. The  bills  had  been  discounted  at  the 
Branch  Bank  in  N.  Y.,  and  on  being  returned 
protested,  were  paid  by  the  plaintiff.  Two 
of  the  defendants,  viz.:  Ansley  and  Wight- 
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man,  were  members  of  the  firm  at  Charles- 
ton. *In  July.  1825,  Ansley  was  in  [*83 
England,  and  there  entered  into  an  agree- 
ment in  writing  with  McDougall,  the  other  de- 
fendant, in  these  words:  "We engage  to  allow 
Mr.  McDougall  one  fourth  the  profits  of  our 
trade  by  his  becoming  an  active  partner,  or 
give  him  the  option  of  having^  his  expenses 
paid  out  and  home.  Should  Mr  .McDougall  not 
be  satisfied  with  his  proportion  of  the  profits 
arising  out  of  the  said  concern,  we  shall  allow 
him  a  salary  of  $1,200  per  annum.  Liverpool, 
16th  July,  1825.  (Signed)  John  D.  Ansley  & 
Co."  In  pursuance  of  this  agreement,  McDou- 
gall came  to  this  country.  Ansley  had  put  up 
a  sign  at  his  place  of  business,  of  Ansley, 
McDougall  &  Co., and  previous  to  the  arrival  of 
McDougall  here,  it  was  generally  reported  that 
he  had  become  a  member  of  the  firm  of  Ansley, 
McDougall  &  Co.  After  his  arrival,  he  acted  as 
a  member  of  that  firm  ;  but  as  to  his  being  a 
member  of  the  firm  of  J.  D.  Ansley  &  Co.  at 
Charleston,  there  was  no  evidence  independent 
of  reputation.  In  relation  to  Wightman  being 
a  member  of  the  firm  of  Ansley,  McDougall  & 
Co., there  was  no  evidence  whatever, other  than 
reputation.  When  the  plaintiff  rested,  the  de- 
fendant's counsel  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  that  Wight- 
man was  a  member  of  the  firm  of  Ansley, 
McDougall  &  Co.  The  motion  for  si  nonsuit  was 
denied.  When  the  proofs  were  closed,  the  de- 
fendants' counsel  renewed  the  objection,  and 
requested  the  judge  to  charge  the  jury  that  the 
plaintiff  could  not  recover,  unless  they  were 
satisfied  that  he  had  shown  that  Wightman  was 
a  partner  in  the  firm  of  Ansley,  McDougall  & 
Co.,  and  that  general  reputation  was  not  alone 
sufficient  to  establish  such  fact.  On  the  subject 
of  general  reputation,  all  that  was  said  in  the 
charge  to  the  jury  was  the  following:  "If  the 
jury  should  not  be  satisfied  that  McDougall 
elected  to  become  a  partner,  then  they  were  to 
find  upon  the  evidence  whether  he  held  him- 
self out,  or  knowingly  suffered  himself  to  be 
held  out  by  others.as  a  partner  in  such  a  man- 
ner as  to  induce  the  world  to  believe  he  was 
such  a  partner.  If  he  did  so, then  he  was  bound 
as  a  partner  by  the  acts  of  the  firm  to  all  per- 
sons, except  such  as  might  know  that  in  fact 
he  was  *not  a  partner.  The  jury,  how-  f*84 
ever,  in  considering  the  evidence  on  this  head, 
must  carefully  lay  out  of  view  the  acts  or  dec- 
larations of  Ansley,  or  of  any  other  person, 
before  the  arrival  of  McDougafl  in  the  country, 
and  also  the  reputation  on  the  subject  of  the 
partnership  prevailing  before  that  time."  The 
judge  further  charged  the  jury. that  before  the 
plaintiff  could  recover,  they  must  be  satisfied 
that  all  the  defendants  were  partners  in  the 
firm  of  Ansley,  McDougall  &  Co.  The  jury 
found  for  the  plaintitf .  The  defendants'  coun- 
sel baring  ezcepted  to  various  decisions  made 
in  the  progress  of  the  trial,  and  to  the  charge 
of  the  judge,  sued  out  a  writ  of  error. 

Mr.  D.  D.  Field,  for  plaintiff  in  error. 

Mr.  J.  W.  Gerard,  for  defendant  in  error. 

Ily  the  Court.  Co  wen.  •/.  Assuming  that  all 
three  of  these  defendants  were  members  both 
of  the  N.  Y.  firm  which  drew  in  favor  of  the 
plaintiff,  and  the  Charleston  firm  which  ac- 
cepted, the  action  is  completely  sustained 
:.u  785 


84 


SUPREME  COURT,  STATE  OF  NEW  YOKK. 


against  the  defendants  as  acceptors.  No  pre- 
sentment and  notice  were  necessary.  It  is  true, 
there  is  no  count  against  them  specifically  as 
such;  and  this  was  made  an  objection  on  the 
trial;  but  the  claim  in  the  latter  form  is  admis- 
sible under  the  common  counts — a  proposition 
so  plain,  that  an  objection  for  variance  at  the 
trial,  and  which  has  found  its  way  into  the  bill 
of  exceptions,  is  not  now  persisted  in. 

If  the  members  of  the  N.  Y.  firm  were  not 
also  members  of  the  firm  at  Charleston,  the  de- 
fendants must  be  charged,  if  at  all,  as  drawers; 
and  this  view  raises  the  question  of  present- 
ment and  notice.  In  the  latter  view,  we  think 
the  case  presents  no  difficulty.  This  being  a 
draft,  the  drawers  and  drawees  of  which  re- 
sided in  different  States  of  the  Union,  is  a  for- 
eign bill  Of  exchange.  Buckner  v.  Finley,  2 
Pet.,  586,  590;  Lonsdale  v.  Brown,  4  Wash.,  C. 
C.,  148,  per  Washington,  J. :  2  Pet.,  688,  app. 
S.  C.;  Townsley  v.  Sumrall,  2  Pet.,  170;  Bk.  v. 
Stinemetz,!  Hill,  S.  C.,44;  Brmcnv.  Ferguson,  4 
Leigh,  37;  and  per  Nelson,  J.,  in  Wells  v. 
Whitehead.  15  Wend..  530. 
85*]  *The  protest  of  the  foreign  notary, 
therefore,  proved  itself,  and  its  contents  are  to 
be  received  as  true.  Chit.  Bills,  ed.  of  1836,  p. 
642,  a,  and  cases  cited;  Townsley  v.  Sumratt,  2 
Pet.,  170;  Bk.  v.  Stinemetz,  1  Hill,  S.  C.,  44; 
per  Story, «/.,  in  Nichotts  v.  Webb,  8  Wh.,  331. 
Clearly,  this  is  so  as  to  the  presentment  and  re- 
fusal. Id.  It  is  said,  however,  that  notice  is  not 
the  official  business  of  the  notary  and,  there- 
fore, though  that  be  stated  in  the  body  of  the 
protest,  the  statement  cannot  be  taken  as  evi- 
dence per  se.  This  may  be  so,  though  certainly 
it  is  his  usual  course  to  give  the  notice,  and  is 
in  practice  esteemed  his  duty;  so  much  so  that 
I  question  whether  he  would  not  be  accounta- 
ble for  the  omission, on  simple  proof  of  the  note 
coming  to  his  hands  as  notary.  The  protest 
generally  states,  I  presume,  that  notice  was 
given.  Such  was  the  form  in  Bk.  v.  Stinemetz, 
and  I  see  no  other  evidence  in  that  case  of  no- 
tice. It  seems  to  have  been  assumed  by  coun- 
sel that  if  the  protest  were  available  for  the  pre- 
sentment and  refusal,  it  was  equally  so  for  the 
notice;  and  Johnson,  J.,  said  expressly:  "The 
protest  is  evidence  of  demand  and  notice  to 
the  drawer  or  indorser."!  Hill,  S.C.,45.  Such, 
too,  is  the  form  in  Nichotts  v.  Webb. 

But  suppose  this  to  be  otherwise,  the  notary 
was  dead;  and  the  protests  here  each  contained 
a  memorandum  of  notice  as  well  as  present- 
ment. It  appears  both  in  the  notary's  record 
book  and  in  the  original.  The  book  was,  I 
think,  sufficiently  proved,  and  the  memoran- 
dum of  notice  was  sufficiently  specific;  as  much 
so  as  that  in  NichoOsv.  Webb,  8  Wh.,326.  It  is 
said  the  record  was  not  an  original.  This  is  of 
course  so.  A  memorandum  is  not  the  original 
notice.  But  it  is  original  as  a  memorandum, 
and  receivable,  whether  made  by  the  notary 
himself  or  his  clerk.  In  McNettlv.  Elam,Pcck, 
268,  the  notary's  daughter  was  his  clerk,  and 
made  the  entries  on  his  representation,  and 
proved  her  father's  habits  of  business.  The 
entries  were  received  to  show  notice.  The 
clerk  who  made  the  entries  testified  to  them, 
and  so  does  the  clerk  here.  Wilbur  v.  Selden,  6 
Cow.,  164. 

86*]  *But  the  original  protest  was  well 
enough  proved.  That,  in  the  view  we  are  now 
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taking,  contained  another  memorandum  of  no- 
tice. Both  were  a  kind  of  attestation  made, 
doubtless,  about  the  same  time,  to  keep  the- 
transaction  alive.  The  original  protest  cornea 
in  the  notary's  own  handwriting,  provided  Al- 
ley's testimony  was  competent  evidence.  He- 
had  long  been  a  clerk  in  the  bank, and  received 
and  acted  as  agent  of  the  bank  on  a  great  many 
such  protests.  This  is,  atleast.equivalent  loan 
ordinary  correspondence  by  letters  acted  upon, 
Johnson  v.  Daverne,  19  Johns.,  134,  which  it  is- 
not  denied  qualifies  the  receiver  of  the  letters 
to  give  an  opinion  in  court  as  to  the  handwrit- 
ing of  his  correspondent.  Vide  State  v.  Allen, 
1  Hawks,  6;  Oreates  v.  Hunter,  2  Carr.  &  P., 
477;  vide,  also,  2  R.  S.,  212;  also,  8  Price,  653. 
Beside  all  this,  we  have  the  promises  of  two  of 
the  alleged  members  of  the  firm,  made  after 
presentment,  to  pay  the  plaintiff's  claim.  This 
may  be  taken  as  aiding  the  presumption,  at 
least,  that  due  notice  had  been  given.  The  gen- 
eral weight  of  authority  is,  as  remarked  by 
Chancellor  Kent,  that  a  promise  to  pay  is  alone 
sufficient  evidence  of  notice,  3  Kent,  Com., 
113,  and  cases  cited;  though  in  this  State  the 
balance  is  the  other  way.  See  the  cases  summed 
up  by  Savage,  Ch.  J.,  in  Jones  v.  Savage,  6- 
Wend.,  660,  661.  In  the  case  at  bar,  however, 
if  the  original  protest  as  such  were  entirely  out 
of  the  way;  and  taking  this  to  have  been  an  in- 
land bill,  we  have  the  strongest  possible  cir- 
cumstantial proof  of  everything  necessary  to- 
charge  the  drawers.  Vide  Doe  v.  2'urford,  3  B. 
&  Ad.,  890.  Thus  far  we  have  gone  on  the  as- 
sumption that  all  three  of  the  defendants  were 
actually  or  constructively,  for  the  purposes  of 
this  paper,  identified  either  with  one  or  both, 
firms;  and  it  is  not  denied  that  this  fact  is  es- 
sential to  the  plaintiff's  claim.  He  must  estab- 
lish it  against  all  three  jointly,  the  same  as  if 
they  were  all  on  the  record  and  had  pleaded 
the  general  issue.  That  plea  by  McDougall 
alone  is  equivalent  to  the  same  plea  by  each.. 
Was  the  case  sustained  according  to  this  requi- 
sition of  the  law  ? 

*Most  of  the  questions  of  fact  were,  it  [*87 
is  not  denied,  properly  left  to  the  jury.  Some 
of  these  were,  whether  McDougall  was  a  mem- 
ber of  the  N.  Y.  firm;  and  if  so,  whether  the 
bills  were  issued  by  Ansley  for  the  benefit  of 
Ansley  &  Co.,  or  of  himself  alone,  with  the 
knowledge  of  the  plaintiff;  and  if  so,  whether 
McDougall  assented  to  their  being  issued.  It 
is  said  that  the  plaintiff  having  given  evidence 
that  they  were  issued  for  the  benefit  of  Ansley 
&  Co.,  and  endeavored  to  show  both  firms  the 
same,  he  must  prove  that  McDougall  was  a 
member  of  that  firm,  and  could  not  otherwise 
recover.  Not  so.  His  being  a  member  of  the 
firm  which  drew  was  enough  to  bind  him  if  he 
assented,  even  though  the  plaintiff  knew  that 
the  money  was  not  going  to  the  benefit  of 
McDougall's  firm, but  to  a  stranger.  By  express 
assent,  he  gave  the  plaintiff  the  benefit  of  his 
name  to  the  paper,  and  cannot  gainsay  it.  The 
judge  accordingly  left  it  to  the  jury  to  say 
whether  McDougall  was  a  member  of  the  firm 
of  Ansley  &  Co., at  Charleston;  and  also,  wheth- 
er Wightman  was  a  member  of  the  firm  of  Ans- 
ley, McDougall  &  Co.,  in  N.  Y.  The  first  fact 
was  essential  to  charge  the  defendant  McDou- 
gall as  acceptor  ;  the  last  as  drawer.  A  joint 
cause  of  action  was  to  be  made  out  against  ali 
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three,  whether  they  were  to  be  regarded  as 
drawers  or  acceptors.  There  was  abundant  ev- 
Ulence  to  connect  Ansley  and  McDougall  as 
members  of  the  N.  Y.  firm,  and  enough  to  im- 
plicate Ansley  and  Wightman  as  members  of 
the  Charleston  firm.  But  to  connect  all  these 
defendants  in  both  or  either,  there  is  nothing 
in  the  evidence,  that  I  can  find,  except  general 
reputation,  and  that,  for  aught  that  appears, 
never  coming  to  the  ears  of  either  McDougall 
or  Wightman.  Let  us  first  look  at  Ansley  &  Co. , 
the  acceptors  at  Charleston.  It  is  true  McDou- 
gall came  from  Liverpool  under  an  agree- 
ment with  that  firm  to  serve  them  as  clerk,  or 
act  with  them  as  a  partner.  He  finds  on  his  ar- 
rival a  partnership  sign  at  N.  Y.,  "  Ansley, 
McDougall  &  Co.,"  and  adopts  it  and  goes  on 
in  that  name.  Non  constat,  unless  by  flying  re- 
ports, that  he  ever  agreed  with  Wightman  that 
his  (W.'s)  name  should  make  one  of  the  firm 
88*]  here.  Ansley  had  no  power  *that  we  hear 
of,  to  take  in  a  partner  with  Wigbtman.  That 
he  was  himself  connected  as  such,  certainly 
gave  him  no  power.  His  signing  the  name  of 
Ansley  &  Co.  to  the  proposition  of  partnership 
in  Europe,  could,  therefore,  have  no  effect  in 
itself;  nor  could  his  agreement  on  returning  to 
N.  Y.  He  and  McDougall  afterwards  discon- 
tinued their  sign  and  went  to  Charleston;  but 
that  could  have  been  for  no  other  purpose  than 
to  close  up  the  business  of  the  old  firm  there. 
A  few  days  after  their  arrival.  Ansley  and 
Wightman  alone  issued  a  public  notice  of  dis- 
solution. 

But  if  the  jury  concluded,  as  I  think  they 
must  have  done,  that  McDougall  had  no  part 
in  the  concern  at  Charleston,  the  defendants 
were  not  acceptors;  and  the  Chief  Justice  then 
leaves  to  them  the  alternative,  whether  Wigbt- 
man was  not  a  member  of  Ansley,  McDougall 
&  Co.,  the  drawers.  In  this  point  of  view,  he 
tells  them  correctly,  that  "before  the  plaintiff 
could  recover,  they  must  be  satisfied  that  all 
the  defendants  were  partners  in  the  firm  of 
Ansley,  McDougall  &  Co."  The  question  of 
Wightman 's  connection  with  that  firm  was  con- 
tested at  every  stage  of  the  trial.  At  the  close 
of  the  plaintiff's  case. on  his  resting, the  defend- 
ant moved  for  a  nonsuit. because  there  was  not 
sufficient  evidence  to  charge  Wightman  as  a 
member  of  Ansley, McDougall  &  Co. ;  and  there 
was  no  evidence  to  show  that  he  was  in  fact  a 
partner  there,  or  ever  held  himself  out  as  such. 
At  the  close  of  the  whole  testimony,  the  judge  is 
requested  to  charge  that  general  reputation  is 
not  alone  sufficient. These  objections  are  now  re 
peated.  I  have  examined  the  bill  of  exceptions, 
and  am  unable  to  perceive  that  the  objections 
are  ill-taken  in  point  of  fact. 

The  question,  therefore,  is,  whether  a  part- 
nership can  be  established  by  genera)  reputa- 
tion alone.  There  are  certainly  several  cases 
in  this  court  where  such  evidence  has  been  re- 
ceived without  objection  at  the  circuit,  as  aux- 
iliary to  other  circumstances  properly  admis- 
sible. Such  is  Whitney  v.  Sterling.  14  Johns., 
215.  The  court  assign  as  a  reason  for  receiving 
it  that  there  was  no  objection  to  it  on  the  trial; 
and  when  they  say  the  evidence  was  compe 
tent,  it  must  be  understood  that  it  was  so  be 
89*]  cause  no  objection  *had  been  made.  Such 
testimony  was  again  received  and  acted  upon 
without  objection,  in  Qowen  v.  Jackwn,  20 
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Johns.,  176;  and  the  competency  of  such  evi- 
dence, even  independent  of  other  proof,  was 
mentioned  as  undoubted  by  the  late  Ch.  J.  Sav- 
age, in  McPherson  v.  Rathbone,  11  Wend.,  98. 
But  the  question  was  not  before  the  court;  and 
the  Chief  Justice  most  probably  had  in  his 
mind  the  cases  in  Johnson.  Tilghman,  Ch.  J., 
said,  incidentally,  also  in  AUen  v.  Rostain,  11 
Serg.  &  R.,  373,  that  general  reputation  was 
corroborative  evidence,  but  was  not  sufficient 
standing  alone.  Very  likelyhe  made  the  re- 
mark on  the  authority  of  Whitney  v.  Sterling. 
Thus,  taking  those  cases  and  dieta.whichgothe 
farthest,  if  we  accept  the  very  general  remark 
of  Ch.  J.  Savage,  they  disallow  reputation  ex- 
cept under  qualifications, which  do  not  exist  in 
the  case  at  bar.  To  what  principle  the  distinc- 
tion between  reputation  considered  alone,  and 
as  incidental  proof  proper  in  itself  is  to  be  re- 
ferred, there  is  some  difficulty  in  saying.  Where 
a  partnership  has  existed  in  fact  but  has  been 
dissolved,  and  a  third  person  has  yet  dealt  with 
one  of  the  partners,  and  sues  them  all,  insist- 
ing that  he  acted  on  the  credit  of  the  former 
concern,  the  question  whether  a  partner  who 
has  retired  shall  be  yet  holden  on  a  contract  of 
the  others,  may  depend  on  his  having  been 
known  as  a  partner,  for  the  notoriety  of  the 
fact  may  have  influenced  the  conduct  of  the 
plaintiff;  and  in  like  manner  the  notoriety  of 
the  dissolution  at  the  time  when  the  plaintiff 
gave  credit  may  be  evidence  against  the  latter. 
Carter  v.  Whalley,  1  B.  &  Ad..  11.  This  case 
was  followed  in  Bernard  v.  Torrence,  5  Gill  & 
S.,  383,  405;  but  such  cases  relate  to  the  prob- 
ability of  notice  of  an  admitted  fact,  to  be  in- 
ferred from  public  notoriety.  To  establish  the 
fact  itself  of  a  partnership, several  cases  of  very 
high  authority  deny  that  such  evidence  is  re- 
ceivable even  in  corroboration  of  independent 
proof.  Such  is  the  case  of  Bryden  v.  Taylor, 
2  Har.  &  J.,  896,  decided  by  the  Court  of  Ap- 
peals of  Md.  In  the  recent  case  of  Brown  v. 
Crandatl,  11  Conn.,  92,  the  Supreme  Court  of  . 
Errors  in  Conn.,  after  a  very  learned  argument 
decided,  in  so  many  words,  that  "  in  an  action 
*against  two  or  more  persons  as  part-  [*9O 
ners,  general  reputation,  even  in  connection 
with  other  facts,  is  inadmissible  in  evidence  to 
prove  a  partnership."  White,  J.,  after  advert- 
ing to  the  cases  and  vindicating  the  rule  that 
hearsay  is  never  admissible  of  a  fact  which  is 
ordinarily  susceptible  of  other  proof,  shows 
very  graphically,  but  truly,  the  danger  in  prac- 
tice of  making  a  decision  which  should  form  a 
precedent  for  receiving  such  evidence.  "A 
person  of  doubtful  credit,"  says  the  judge, 
"  might  cause  a  report  to  be  circulated  that  an- 
other was  in  partnership  with  him  for  the  very 
purpose  of  maintaining  his  credit.  His  creditors 
also  might  aid  in  circulating  the  report  for  the 
purpose  of  furnishing  evidence  to  enable  them 
to  collect  their  debts.  It  may  be  added  that, 
independent  of  sinister  misrepresentations, 
there  is  scarcely  a  question  upon  which  com- 
mon reputation  is  more  fallible.  A  contract  of 
partnership  is.  in  its  nature,  incapable  of  being 
defined  by  laymen:  and  whether  an  apparent 
partnership  be  really  so,  or  a  contract  of  some 
other  character,  is  often  a  most  embarrassing 
legal  question  with  the  ablest  lawyer.  General 
reputation  of  the  more  ordinary  contracts,  the 
legal  nature  and  effect  of  which  are  understood 
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by  men  of  business  in  general,  would  be  a 
much  more  proper  subject  of  proof  by  general 
report.  This  the  law  always  rejects,  yet  I  am 
not  aware  that  there  is  a  necessity  for  a  resort 
to  such  proof  in  the  one  case  more  than  the 
other.  The  researches  of  counsel,  and  of  the 
court,  in  Brown  v.  Crandall,  come  short  of  any 
English  case  ;  and  the  latest  English  writers 
on  the  law  of  evidence  and  partnership  equally 
fail  to  furnish  any  authority  for  inferring  a 
partnership  from  what  the  world  may  say.  So 
in  respect  to  the  fact  of  dissolution,  common 
report  cannot  be  received.  Ooddard  v.  Pratt, 

16  Pick.,  412,  433.    Surely  if  England,  with  all 
her  commerce,  has  never  let  in  this  mode  of  es- 
tablishing a  partnership,  we  want  no  more  evi- 
dence that  it  is  at  least  unnecessary. 

The  testimony  in  the  case  at  bar  is  not  open 
to  the  observation  made  in  Whitney  v.  Sterling, 
that  it  was  competent  because  no  objection  was 
made.  Its  introduction  was  not  opposed  in 
limine,  it  is  true;  but  its  utter  incompetency  to 
91*]  'implicate  Wightman,  standing,  as  was 
alleged,  and  as  we  find  it  did,  alone,  was  re- 
peatedly urged  upon  the  court.  The  objection 
was  disregarded  and  repeated  exceptions  taken. 
The  proper  course  would  have  been  to  have 
ordered  a  nonsuit  on  the  motion  for  that  being 
made,  or  to  have  done  the  same  at  the  close  of 
the  testimony,  should  the  judge  have  thought 
it  a  better  disposition  of  the  case  than  directing 
a  verdict  for  the  defendants. 

The  court,  we  think,  erred  in  putting  the 
case  .to  the  jury  on  the  question  of  McDougall's 
connection  with  Ansley  &  Co.,  and  especially 
on  that  of  Wightman's  connection  with  Ansley, 
McDougall  &  Co.  The  judgment  must,  there- 
fore, be  reversed  ;  and  a  venire  de  novo  issue 
from  the  court  below. 

Reversed— 22  Wend.,  264. 
ExpIained-2  Hill.  231. 

Partnership— Oeneral  reputation  as  evidence  to 
prove.  Cited  in-3  Hill,  336,  H.  &  D.,  85:  78  Ind.,  37, 

17  Kan.,  337:  14  Am.  Rep.,  25  (60  111.,  42). 

•  Foreign  bill  of  exchange— Protest  and  notice.  Cited 
in-49  N.  Y.,  275  ;  3  Lans..  94,  n.;  5  Duer.  466  ;  106  U. 
S.,  549. 


KORTRIGHT 


BUFFALO  COMMERCIAL  BANK. 

Corporations  —  Refusal  to  Permit  Transfer  on 
Books  —  Assumpsit  Lies  when  Act  of  Incorpo- 
ration Requires  such  Transfer  —  Measure  of 
Damages  —  Certificate  of  Stock,  Transferable 
by  Blank  Indorsement  —  Authority  to  Pitt 
Blank  Inferred  —  Proof  of  Usage. 

An  action  of  assumpsit  lies  against  a  moneyed 
corporation  for  refusing  to  permit  a  transfer  of  its 
stock  upon  the  books  or  the  corporation,  when  by 
the  Act  of  incorporation  such  transfer  is  necessary 
to  grive  validity  to  the  transaction  ;  case  would  lie, 
but  assumpsit  may  be  maintained. 


NOTE. — I. Sales— Default  by  vendor  on  a  contract  for 
future  delivery— Measure  of  damages.  For  a  full  dis- 
cussion see  Clark  v.  Pinney,  7  Cow.,  681.  note. 

2.  Corporations— Transfer  of  stock  contrary  to  re- 
striction in  charter  or  by-laws— Effect  of.  See  report 
of  the  above  case  of  Kortright  v.  Buffalo  Com. Blank 
affirming  the  decision  of  this  court,  22  Wend.,  348, 
note. 
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A  certificate  of  stock  is  transferable  by  a  blank 
indorsement,  which  may  be  filled  up  by  the  holder, 
by  writing  an  assignment  and  a  power  of  attorney 
over  the  signature  indorsed. 

Proof  or  usage  as  to  this  mode  of  transferring 
stocks  is  admissible,  but  independent  of  such  evi- 
dence, authority  to  fill  up  the  blank  indorsement 
will  be  inferred. 

A  plaintiff  in  such  case,  is  not  limited  to  a  recov- 
ery of  the  mere  excess  in  the  value  of  the  stock 
above  par,  but  is  entitled  to  recover  the  full  value 
of  the  stock  at  its  highest  price,  between  the  time 
of  the  refusal  to  permit  a  transfer  and  the  time  of 
the  commencement  of  the  suit. 

Citations— Doug.,  523, 526,  n.;  3  Mass.,  381;  10  Mass., 
402;  17  Mass.,  503;  8  Pick.,  98;  7  Cr.,  299;  2  Kent,  Com 
289,  291;  Ang.  &  Ames,  Corp.,  129. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.Y.  Circuit  in  Nov., 1836,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  action  was  brought  for  the  refusal  of  the 
Bank  to  permit  a  transfer  to  be  made  upon  its 
books  of  100  shares  of  stock,  standing  therein 
the  name  of  Pierre  A.  Barker.  Oct.  1,  1834,  Bar- 
ker being  the  holder  of  a  certificate  of  stock, 
signed  by  the  cashier  of  the  Commercial  Bank 
*of  Buffalo,  stating  that  he  was  entitled  [*92 
to  100  shares,  of  the  value  of  $100  each,  in  the 
capital  stock  of  that  Bank,  transferable  only 
on  the  books  of  the  Bank  by  Barker,  or  his  at- 
torney on  surrender  of  the  certificate — sent  the 
certificate,  together  with  his  promissory  note 
for  $10,000,  as  collateral  security  to  one  Bar- 
tow,  who  was  at  that  time  cashier  of  the  Com- 
mercial Bank  at  Albany,  to  obtain  a  loan  of 
$10,000.  Before  transmitting  the  certificate  of 
stock,  he  indorsed  upon  it  his  name,  to  which 
he  attached  a  seal,  Oct.  2,  1835,  at  the  City  of 
N.  Y.,  an  agent  of  Bartow  negotiated  the'cer- 
tificate  of  stock  above  mentioned,  and  other 
stocks,  by  delivering  the  same  to  the  plaintiff, 
from  whom  he  obtained  a  loan  of  $25,000.  The 
plaintiff  gave  a  receipt  for  the  stocks  received 
by  him,  promising  to  return  the  same  on  re- 
payment of  the  $25,000,  with  interest,  on  de- 
mand, after  30  days  from  the  date  of  his  re- 
ceipt. Bartow  absconded  on  the  day  that  the 
plaintiff  advanced  the  money,  and  the  latter 
filled  up  the  blank  transfer,  by  writing  over  the 
name  and  seal  of  Barker  an^assignment,  trans- 
ferring the  stock  to  himself,  and  constituting 
S.  A.  Sherwood,  attorney,  to  do  all  necessary 
acts  to  perfect  the  transfer.  Nov.  2,  1835, 
Sherwood  went  to  the  Bank  at  Buffalo,  and  re- 
quested permission  to  transfer  the  stock,  which 
was  refused  by  the  original  stockholder,  who 
was  then  acting  as  president  of  the  Commer- 
cial Bank,  on  the  ground  of  apprehended  dif- 
ficulty in  respect  to  the  note  for  $10,000,  which 
had  been  sent  to  Bartow  as  collateral  security 
for  the  contemplated  loan,  and  which  had  not 
been  transferred  to  the  plaintiff.  On  the  trial, 
however,  it  appeared  that  Barker  had  obtained 
possession  of  the  note,  and  that  this  suit  was 
probably  defended  for  the  benefit  of  the  Com- 
mercial Bank  of  Albany,  who  claimed  that 
Bartow  had  gone  off  their  debtor  to  a  large 
amount.  When  Barker  refused  to  permit  the 
transfer  on  the  books  of  the  Bank,  he  conced- 
ed that  he  had  received  the  $10,000  of  Bartow. 
It  was  proved,  that  from  January  to  June,  1836, 
the  stock  of  this  Bank  ranged  as  high  as  150 
to  300  per  cent,  advance.  A  witness  for  the 
plaintiff  testified,  that  he  was  acquainted  with 
the  business  of  transferring  stocks,  having 
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93*]  *been  in  that  business  20  years,  and  that 
it  was  the  universal  usage  in  the  City  of  N.  Y., 
and  in  other  places.to  transfer  stocks  by  blank 
indorsements,  or  blank  powers  of  attorney  ; 
that  he  had  been  in  the  habit  of  transferring  in 
this  manner  stocks  of  nearly  all  the  States  of 
the  Union,  and  that  stocks  are  frequently  sent 
in  like  manner  to  England;  to  this  evidence 
the  defendants  excepted.  The  judge  charged 
the  jury,  that  the  plaintiff  was  entitled  to  re- 
cover, and  that  the  rule  of  damage  was,  the 
highest  price  that  the  stock  bore  at  any  time 
after  the  demand  for  permission  to  make  the 
transfer  on  the  books  of  the  Company,  and  be- 
fore the  commencement  of  the  suit.  The  de- 
fendants ezcepted  also  to  the  charge  of  the 
judge,  and  the  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $13,536.35.  The  defend- 
ants asked  for  a  new  trial. 

Mesxr*.  R.  B.  Bates  and  S.  Stevens,  for 

defendants. 

Mr.  S.  Sherwood,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  whole 
defense  in  this  case  may  be  said  to  rest  upon  a 
denial  of  the  title  of  the  plaintiff  to  the  certifi- 
cate of  stock,  together  with  an  objection  to  the 
form  of  the  remedy,  and  the  measure  of  dam- 
ages submitted  by  the  judge  to  the  jury. 

It  is  contended  that  the  assignment  on  the 
back  of  the  certificate  of  stock,  from  Barker  to 
the  plaintiff , and  the  power  of  attorney  to  Sher- 
wood, were  made  without  proper  authority 
and,  therefore,  the  demand  upon  the  Bank  to 
enter  the  transfer  on  the  books  was  nugatory. 
The  case  presents  a  complete  answer  to  this 
view.  It  appears  that  Barker  indorsed  his 
name,  and  affixed  his  seal  on  the  back  of  the 
scrip,  which  was  duly  witnessed  by  Scrantum, 
the  cashier,  before  it  was  inclosed  to  Bartow 
to  obtain  the  $10,000.  This  blank  was  after- 
wards filled  up  by  the  plaintiff,  by  writing 
over  the  signature  the  transfer  directly  to  him- 
self, and  the  power  of  attorney  to  Sherwood; 
all  of  which,  is  in  strict  conformity  with  the 
universal  usage  of  dealers  in  the  negotiation 
and  transfer  of  stocks,  according  to  the  proof 
94*Jinthe*case.  Even  without  the  aid  of  this 
usage,  there  could  be  no  great  difficulty  in  up- 
holding the  assignment;  theexecution  in  blank, 
must  have  been  for  the  express  purpose  of  en- 
abling the  holder,  whoever  he  might  be,  to  fill 
it  up.  If  intended  to  have  been  filled  up  in  the 
name  of  the  first  transferee,  there  would  have 
been  no  necessity  for  its  execution  in  blank; 
Barker  might  have  completed  the  instrument. 
The  usage,  however,  is  well  established,  and 
was  fully  understood  by  Barker,  as  he  made 
the  transfer  in  conformity  to  it;  and  he.  or 
those  setting  up  a  claim  under  him, should  not 
now  be  permitted  to  deny  its  validity.  The 
filling  up,  is  but  the  execution  of  an  authority 
clearly  conveyed  to  the  holder,  is  lawful  in  it- 
self and  convenient  to  all  parties,  as  it  avoids 
the  necessity  of  needlessly  multiplying  trans- 
fers upon  the  books. 

It  is  contended,  that  the  action  should  have 
been  case  instead  of  attumpnt.  The  former 
remedy,  no  doubt,  would  have  been  appropri- 
ate, perhaps  the  most  appropriate,  but  the  latter 
appears  to  be  warranted  by  sufficient  authority. 
WKND.  20. 


King  v.  Bk.  of  England,  Doug.,  523;  Parbury 
v.  the  Same,  Ibid.,  526,  n;  3  Mass.,  381:  10 
Ibid.,  402;  17  Ibid.,  503;  8  Pick.,  98;  7Cr.,  299; 
2  Kent,  Com.,  289,  291;  Ang.  &  Ames,  Corp., 
129.  In  the  case  of  King  v.  Bk.  of  England, 
the  court  refused  a  mandamus,  to  compel  the 
bank  to  enter  a  transfer  of  stock  on  its  books, 
on  the  ground,  that  an  action  would  lie  for  a 
complete  satisfaction,  equivalent  to  specific  re- 
lief; and  afterwards  assumpsit  was  brought, 
and  the  cause  tried  before  Ld.  Mansfield,  with- 
out any  exception  to  the  remedy.  The  above 
references  will  show,  that  that  case  has  been 
very  generally  regarded  as  an  authority  in  this 
country  ;  and  that  the  action  may  be  main- 
tained against  a  corporation  aggregate,  for  a 
default  of  the  kind  in  question,  upon  the 
ground,  that  all  duties  imposed  on  them  by  law, 
raise  an  implied  promise  of  performance.  It 
was  not  very  material  how  the  question  was  at 
first  decided;  whether  the  remedy  should  be 
case  or  assumpsit,  or  either;  and  being  once 
settled,  there  can  of  course  be  no  good  reason 
for  disturbing  it. 

The  plaintiff  is  entitled  to  recover  the  full 
value  of  the  stock.  This  is  obvious  by  the  view 
of  Ld.  Mansfield,  in  *the  case  of  King  v.[*95 
Bk.  of  England,  as  he  there  observes,  that  an 
action  will  lie  for  complete  satisfaction,  equiva- 
lent to  the  specific  remedy  by  mandamus,  which 
was  there  sought;  and  for  this  reason  he  de- 
nied the  application.  The  counsel  for  the  de- 
fendants contend  that  the  plaintiff  should 
recover  only  the  damages  actually  sustained, 
and  which  they  insist  to  be  no  more  than  the 
excess  of  price  in  the  market,  over  the  par 
value  which  might  have  been  realized  upon  a 
sale  and  transfer;  this  assumes  the  plaintiff  to 
be  still  the  owner  of  the  stock.  But  the  de- 
fendants have  denied  this  ownership  altogeth- 
er, and  all  right  and  title  to  control  it.  or  the 
profits  arising  from  the  same.  They  possess 
the  means  of  preventing  its  use  or  enjoyment, 
and  if  the  plaintiff  should  now  recover  only 
the  loss  occasioned  by  his  inability  to  sell  in 
the  market,  the  remedy  would  obviously  be  in- 
complete. He  might  still  be  nominally  in  pos- 
session of  the  stock,  but  the  enjoyment  of  it 
denied  to  him,  unless  we  are  to  assume,  in  the 
absence  of  any  change  of  intention  on  the  part 
of  the  Bank,  that  a  second  application  for  a 
transfer  will  be  more  successful  than  the  first. 
Upon  this  limited  measure  of  damages,  the 
plaintiff  might  be  kept  in  continual  litigation 
at  the  volition  of  the  defendants,  or  be  driven 
to  abandon  his  property. 

New  trial  denied. 

Afflrmed-22  Wend.,  348. 

Oirwrotfrm— Action  mini  nut  firr  nr&ett  of  corix>- 
ratc  f/u/r/.  Distinguished— 1  T.  A  C..  49  :  4  Duer,  ftHl. 

Kx plained -13  N.  Y..  «24  ;  65  llarK.  458. 

Cit.. I  in  r,  \\V,,.|  .  •>•<:. ;  •_•  Hsu.  I-;,  n..  <\  Hill.  M8; 
H.  &  D..  406  ;  30  N.  Y.,  88  ;  34  N.  Y..  52  :  47  Barb.,  42 : 
10  How.  Pr..  Ml ;  1  Abb.  Pr..  128 ;  100  U.  8..  455 :  6 
Am.  Hep..  407  (35  Md..  238). 

Certificate  nf  d  nek— Transfer  byMankitulomcment. 
Revlewed-46  N.  Y.,  3*1. 332.  333.337  (7  Am.  Kcp.,344, 
848) :  M  Am.  Hop..  474.  475  (71  Mo.,  Ifll.  193). 

Cited  in -48  N.  Y..  593  ;  52  N.  Y.,  211 :  57  N.  Y.,  623; 
5  liarb.,  214 :  0  I/-*.  Obfl..  216. 

Refwnltntran*frr  -Dninaqr*.  Cited  in— 26  N.  Y., 
312 ;  34  N.  Y..  62;  88  N.  Y..  222  (13  Am.  Rep..  517) ;  27 
Hart...  427:  1  Sundf..  3rtO;  7  Bo«..  538 ;  3  Rob..  171 :  28 
Ind..  507:  43  N.  J.  L..  390. 

AUo  cited  in  -15  Minn..  181. 
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96*]     *WILLOUGHBY  v.  JENKS. 

Jurisdiction  of  Justice  Court— Action  of  Tres- 
pass—Plea of  Title— Dedication  of  Street  to  the 
Public — Constructive  Title  to  Soil  Usque  Filum 
Vise— Acceptance  of  Street  by  Public— Ease- 
ment of  Pure/lasers  of  Lots. 

Where  a  street  is  dedicated  to  the  public,  but  the 
same  has  not  been  accepted  or  recognized  by  the 
local  officers  as  a  public  street,  whether  the  owner 
of  a  lot  bounding  on  such  street  may  be  considered 
as  having:  title  usque  filum  vice,  so  as  to  entitle  him 
to  an  action  against  another  for  digging  the  street 
opposite  to  his  lot  and  removing  the  earth  there- 
f  rom.or  whether  be  has  merely  an  easement  or  right 
of  way  in  the  street,  quaere. 

At  all  events  such  a  case  presents  a  question  of 
title  to  land,  which  cannot  be  tried  by  a  justice's 
court,  or  by  the  Municipal  Court  of  Brooklyn. 

Where  an  action  of  trespass  quare  claunum  fregit 
is  prosecuted  in  a  justice's  court;,  all  proceedings 
there  must  be  suspended  on  the  defendant's  putting 
in  a  plea  of  title  or  on  its  appearing  by  the  plaint- 
iff'sown  showing  that  title  to  land  is  in  question. 

Proof  of  actual  possession  of  a  lot  adjoining  a 
street  shows  a  constructive  title  in  the  occupant  to 
the  soil  usque  filum  trice. 

But  to  give  such  title,  the  street  must  have  been 
accepted  by  the  public  as  such;  although  dedicated, 
if  not  accepted,  it  remains  the  property  of  the  orig- 
inal proprietor,  subject  to  the  easement  or  right 
of  way  of  the  purchasers  of  lots  adjoining  the 
street. 

Citations— 8  Wend.,  85.  99,  105-108;  12  Wend.,  98;  2 
R.  S..  2d  ed.,  168,  sees.  59-63;  Laws,  1827,  p.  145,  sees. 
47,  48 :  148,  sec.  61 ;  Laws,  1834,  p.  114,  sec.  66 ;  p.  116, 
sec.  72 ;  11  Price.  736,  739 ;  1  Blackf..  45. 

~H  RROR  from  the  Kings  C.  P.  Jenks  sued 
-EJ  Willoughby  in  the  Municipal  Court  of  the 
City  of  Brooklyn,  and  declared  against  him  in 
trespass,  for  digging  up  the  soil  and  destroy- 
ing the  grass  and  herbage  of  the  plaintiff.  On 
the  trial  the  plaintiff  proved  that  the  defend- 
ant had  caused  the  ground  in  a  street  called 
Willoughby  St.  to  be  dug  up  and  removed; 
which  digging  was  opposite  to  two  lots  owned 
by  the  plaintiff  bounding  upon  the  street,  and 
upon  one  of  which  was  erected  a  school-house 
occupied  by  him.  He  also  proved  that  "Wil- 
loughby St.  was  dedicated  to  the  public  as  a 
street,  by  the  defendant  and  others,  in  1829, 
and  that  he  (the  plaintiff),  in  1831,  purchased 
and  had  conveyed  to  him  a  lot  bounded  on  that 
street,  and  in  1833  became  the  purchaser  of  an- 
other lot  bounded  on  the  same  street,  which 
was  also  conveyed  to  him.  The  plaintiff  gave 
no  evidence  that  Willoughby  St.  had  been  oc- 
cupied and  recognized  as  a  street  by  the  Com- 
mon Council  of  Brooklyn,  though  the  proof 
was  ample  that  it  was  used  as  a  street  by  the 
public.  The  defendant  moved  for  a  nonsuit, 
and  that  the  cause  be  dismissed  for  the  want 
of  jurisdiction  in  the  court  to  proceed,  on  the 
97*] 'following  grounds:  1.  That  the  plaint- 
iff had  failed  to  show  possession  in  himself 
of  the  locus  in  quo;  2.  That  by  the  plaintiff's 
own  showing  it  appeared  that  title  to  land  was 
in  question;  3.  That  the  locus  in  quo  was  a  pub- 
lic street  and  that  the  plaintiff  had  not  proved 
any  damages.  The  court  denied  both  appli- 
cations. The  defendant  then  adduced  testi- 
mony on  his  part.and  the  jury  before  whom  the 
cause  was  tried  rendered  a  verdict  in  favor  of 
the  plaintiff,  on  which  the  Municipal  Court 

NOTE. — Dedication  of  land  for  a  street  or  public 
highway— Implied  dedication.  See  Denning  v.Roome, 
6  Wend.,  651,  note;  Wyman  v.  Mayor,  11  Wend..  486, 
note. 
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rendered  judgment,  which  was  affirmed  by  the 
C.  P.  on  certiorari.  The  defendant  sued  out  a 
writ  of  error. 

Mr.  N.  F.  Waring,  for  plaintiff  in  error. 

Messrs.W.  Rockwell  andW.  A.  Greene, 
for  defendant  in  error. 

By  t?ie  Court,  Cowen,  J.  It  was  certainly 
a  grave  question,  whether  the  plaintiff  had  any 
title  in  the  soil  of  this  street  utque  filum  vice, 
under  deeds  bounding  him  upon  it.  He  did  not 
show  that  it  had  been  accepted  as  a  public 
street,  but  merely  that  the  original  proprietors 
had  laid  it  out  as  such  on  a  map,  and  that  he 
had  taken  his  deeds  bounding  him  on  the  street. 
As  between  him  and  the  defendant,  perhaps  it 
gave  him  a  right  of  way.  Livingston  v.  Mayor, 
etc.,  of  N.  Y.,  8  Wend.,  85,  99,  But  that  did 
not  of  necessity  take  from  the  defendant  his 
right  of  soil.  The  plaintiff  might  still  have 
been  entitled  to  an  easmentonly,  8  Wend.,  99, 
105-108;  Gidney  v.  Ewl,  12  Id.,  98. 

But  I  do  not  go  into  this  question  further 
than  to  see  whether  it  was  not  necessarily  in- 
volved in  the  plaintiff's  own  deduction  of  his 
claim  before  the  Municipal  Court;  and  if  so,  it 
is  impossible  to  sustain  the  jurisdiction  of  that 
court  by  the  provisions  of  the  $50  Act,  which 
it  is  admitted  are  to  govern.  2  R.  S.,  2d  ed., 
168,  sees.  59-63;  see,  also,  Stat.,  sess.  1827,  p. 
145,  sees.  47,  48.  and  p.  148,  sec.  61 ;  and  sess. 
of  1834,  p.  114,  sec.  66,  and  p.  116,  sec.  72.  Un- 
der the  sections  of  the  Revised  Statutes  above 
quoted  there  are  two  ways  of  arresting  the  pro- 
ceedings in  a  justice's  court.  In  the  first  place, 
where  the  defendant  is  conscious  *that  [*98 
the  plaintiff  can  maintain  his  suit  by  evidence 
of  actual  possession,  which  is  sufficient  in  it- 
self as  against  all  the  world  except  him  who 
has  a  paramount  title,  if  the  defendant  mean 
to  show  an  adverse  title  he  must  plead  or  give 
notice  that  he  will  do  so,  and  tender  the  proper 
security  that  he  will  appear  and  abide  a  trial 
in  the  C.  P.  This  is  the  case  provided  for  by 
the  59th  to  the  62d  sections  inclusive.  But 
there  are  cases  in  which  the  plaintiff  cannot 
maintain  an  action  at  all  without  showing  a 
title;  these  arise  where  he  has  no  actual  pos- 
session at  the  time  when  the  trespass  is  com- 
mitted. In  such  case  he  must  make  out  a  con- 
structive possession  by  showing  an  actual  title. 
He  must  do  so  where  the  land  is  entirely  wild, 
vacant  or  common;  indeed. in  all  cases  where  a 
pedis  possesnio  cannot  be  shown.  That  is  em 
phatically  so  where  land  is  traveled  and  used 
as  a  public  highway.  It  is  open  and  common 
to  all  the  world,  apparently  as  much  so  as  to 
the  plaintiff  himself.  To  make  out  a  construct- 
ive title,  he  may  prove  himself  in  the  actual 
possession  of  land  adjoining  the  highway.  The 
law  then  presumes  that  he  is  the  owner  of  the 
soil  usque  filum  vice.  Cooke  v.  Green,  1 1  Price, 
736,  739;  Gidney  v.  Earl,  12  Wend.,  98.  In 
Cooke  v.  Green,  Richards,  Ch.  B. ,  lays  down 
the  rule  in  these  words:  that  "the  owners  of 
land  adjoining  a  road  were  entitled  to  claim 
property  to  half  the  soil  of  the  road,  unless  a 
contrary  right  were  proved."  Such  is  undoubt- 
edly the  true  rule.  Now  admitting  that  in  the 
case  before  us  the  court  had  jurisdiction  of  a 
trespass  committed  upon  the  plaintiff's  actual 
possession  adjoining  the  steeet,  still  his  title  to 
the  soil  of  the  street  itself  remains  in  question. 
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It  is  upon  title  alone  that  he  can  recover  for  a 
trespass  committed  there,  which  title  is  to  be 
inferred  from  his  actual  possession.  It  is  the 
same  in  respect  to  the  right  of  an  owner  on  the 
•bank  of  a  river  above  tide-water.  Both  pre 
«ent  questions  of  title  and  not  of  mere  posses- 
sion. Beside,  what  the  plaintiff  says  is  a  high- 
way or  a  river  above  tide,  may  not  be  so.  If  it 
be  not  so,  then  the  rule  of  ownership  does  not 
•apply.  If  what  appears  to  be  a  common  high- 
way, be  not  in  fact  laid  out  as  such,  or  the 
public  have  refused  to  accept  it  as  a  donation, 
99*J  it  is  not  a  *common  road, and  then  the  ad- 
joining owner  .cannot  claim  it;  for  it  is  still  the 
private  property  of  the  original  proprietor.sub- 
iect,  perhaps,  to  a  mere  right  of  private  way 
in  the  adjoining  owner,  provided  he  has  taken 
.a  deed  which  bounds  him  upon  it  as  a  street. 
Then  the  plaintiff  here,  who  claimed  as  owner 
adjoining,  was  bound  to  make  out  a  public 
highway.  It  is  said  in  Qidney  v.  Earl,  that  a 
right  of  way,  public  or  private,  is  but  an  in- 
corporeal hereditament.  Nelson,  J.,  12  Wend., 
"98.  Holman,  J.,  says  in  Connor  v.  New  Albany, 
1  Blackf.,  45:  "A  way,  whether  public  orpri 
vate,  whether  styled  a  road  or  a  street,  leading 
through  town  or  country,  is  an  incorporeal 
hereditament."  Now,  whether  a  public  way  be 
.an  hereditament  in  every  sense  or  not,  it  is  cer- 
tainly a  'j'i'iii  hereditament.  It  is  an  incum- 
brance  on  land,  which  very  seriously  affects 
tin;  title  to  the  soil.  It  is  in  itself  real  estate,  a 
right  to  occupy  land  subject  to  a  control  in  the 
•owner  very  much  reduced  and,  indeed,  de- 
stroyed for  all  the  purposes  of  cultivation.  In 
the  case  at  bar,  the  plaintiff  was  perfectly  con- 
scious that  he  could  not  succeed,  by  showing 
the  short  time  during  which  Willoughby  St. 
hud  been  occupied  as  a  highway.  Twenty 
years  had  not  passed.  He,  therefore,  as  he  was 
bound  to  do,  proved  certain  explicit  acts  of 
dedication,  a  city  map  laying  down  the  street, 
an  agreement  among  the  proprietors  that  it 
should  be  a  public  street,,  and  his  own  title 
•deeds  bounding  him  upon  it  as  such.  Then  he 
insists  that  he  has  established  a  highway;  in  oth- 
er words,  IK-  has  shown  a  title  in  the  public  to  a 
quasi  incorporeal  hereditament,  and  from  that 
seek!)  to  infer  bis  own  title  to  the  soil.  If  there 
be  such  a  thing  as  "its  appearing  on  the  trial 
from  the  plaintiff's  own  showing,  that  the  title 
to  lands  (is  in  question,"  sec  63.  this  is  that 
case.  A  most  learned  and  complicated  ques- 
tion of  title  was  in  fact  raised  and  decided  by 
the  Municipal  Court;  whereas,  the62d  section, 
already  cited,  declares  that,  in  such  case, 
"The  justice  shall  dismiss  the  cause,  and  the 
plaintiff  shall  pay  the  costs."  He  «hould  have 
done  that  in  this  case,  on  the  defendant's  mo- 
tion. 

I  am  aware  that,  without  the  63d  section, 
the  statute  would  require  the  defendant,  be- 
fore he  can  oust  the  court  of  jurisdiction,  to 
1OO*]  *plead  or  give  notice  of  his  title.  Sec- 
tion 59  is  that  "In  every  action  where  the  title 
to  land  shall  in  anywise  come  in  question,  the 
defendant,  at  the  time  when  he  is  required  to 
join  issue,  and  not  after,  may  plead  specially 
any  plea  showing  that  the  title  to  land  will 
<x>me  in  question,  etc.  If  not. says  section  62. 
"The  justice  shall  have  jurisdiction,  etc.,  and 
the  defendant  shall  be  precluded  in  his  de- 
fense, from  all  evidence  drawing  in  question 
WBND.  20. 


the  title  to  lands."  Then  follows  the  63d  sec- 
tion, which  clearly  must  be  read  as  an  excep- 
tion to  section  59,  otherwise,  the  whole  of  sec- 
tion 63  would  be  nugatory.  We  have  noticed 
several  cases  to  which  it  was  intended  that  it 
should  apply.  There  are  various  others,  such 
as  trover  for  timber  by  a  reversioner,  or  any 
owner  out  of  actual  possession,  and  the  like. 

The  Court  of  C.  P.  erred  in  not  reversing 
the  judgment  for  the  want  of  jurisdiction;  and 
both  the  judgment  of  that  court  and  the  Mu- 
nicipal Court  must,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 6  Hill.,  45 ;  4  Denio,  373 :  34  N.  Y-,  458  :  30 
Hun,  411 :  7  Barb.,  308 ;  16  Barb.,  253  ;  41  Barb.,  207  ; 
43  Barb.,  46. 


ZIMMERMANN  v.  HAPP. 

Proceedings  in  Partition — Statute— Feme  Cov- 
ert. 

Proceedinsrs  in  partition  under  the  "Act  for  the 
Partition  of  Lauds,"  passed  Mar.  16, 1785, are  not 
obligatory  upon  a  party  in  Interest,  who  at  the  time 
was  a. feme  covert,  and  was  not  made  a  party  to  the 
proceedings,  although  they  were  had  upon  the  ap- 
plication of  her  husband. 

Citations— Act.  March  16.  1785,  sec.  15 :  32  Hen. 
VIII.,  ch.  32 :  Co.  Lltt.,  71  a,  175, 699, 819 :  Allinant  on 
Part.,  59,  63,  64 ;  Litt.,  300 ;  1  Ves.  &  B.,  555  ;  1  Atk., 
541 ;  2  Crul..  534,  sec.  38. 

rpHIS  was  an  action  of  ejectment  tried  at  the 
JL  Montgomery  Circuit,  in  May,  1836,  before 
the  Hon.  Esek  Cowen,  then  one  of  the  Circuit 
I  Judges.  The  plaintiff  MagdalenaZimmermann, 
|  claimed  to  recover  one  tifth  of  the  premises  in 
|  question,  as  one  of  the  children  and  heirs  at 
law  of  Nicholas  Failing, who  died  intestate  the 
owner  of  the  same,  as  long  since  as  1789,  leav- 
ing five  children  his  heirs  at  law.    The  plaint- 
iff, at  the  time  of  her  father's  death,  was  a 
married  woman,  the  wife  of  Jacob  Zimmer- 
mann,  who  died  in  the  winter  of   1835.     The 
defendant  claimed  title  under  proceedings  of 
partition  had  in  the  Court  of  C.  P.  of  Mont- 
goraery  *Co. ,  by  virtue  of  the  Act  of  f*  1 0 1 
the  Legislature  of  this  State  entitled  "An  Act 
for  the  Partition  of  Lands,"  passed  Mar.  16, 
1785.     The  proceedings  were  commenced  on 
the  application  of  Jacob  Zimmermann.the  hus- 
band of  the  plaintiff,  and  of  Lawrence  Gros, 
the  husband  of  another  daughter  of  Nicholas 
Failing,  and  June  14,  1792,  commissioners  to 
make  partition  of  all  the  real  estate  of  the  in- 
testate were  appointed.      The  commissioners 
subsequently  reported  that  the  partition  could 
not  be  made  without  prejudice  to  the  owners; 
whereupon  the  C.  P.,  Feb.  16,  1793,  made  an 
order  for  the  sale  of  the  premises,  which  were 
accordingly  sold,  at  public  vendue,  to  Law- 
rence Gros  for  £1,800.  to  whom  the  commis- 
sioners, in  pursuance  of  the  sale,  executed  a 
i  deed  conveying  the   premises  May   1.    1793. 
\  The  defendant  derived  her  title   under  this 
j  sale.     The  evidence  of  the  proceedings  in  par- 
'  tition  was  very  imperfect,  but  a  radical  defect 
j  pervading  the  whole  was.  that  it  did  not  ap- 
i  pear  that  the  plaintiff,  in  this  cause,  had  been 
t  made  a  party  thereto.  The  jury,  under  thedi- 
I  rection  of  the  judge,  found  a  verdict  for  the 
plaintiff.  The  defendant  asked  for  a  new  trial. 
Mr.  8.  Stevens,  for  defendant. 
Mr.  P.  Cady.  for  plaintiff. 
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By  the  Couit,  Nelson,  Ch.  J.  The  only 
question  in  the  case  material  to  notice  is, 
whether  the  plaintiff  is  bound  by  the  proceed- 
ings in  partition,  her  husband  aloue  being  a 
parly  thereto.  He  was  tenant  by  the  curtesy 
initiate,  and  at  most  had  but  an  interest  for 
life  in  the  premises,  and  upon  general  princi 
pies  could  do  nothing  to  the  prejudice  of  the 
estate  of  the  reversioner.  The  partition  may 
have  been  valid  to  the  extent  of  his  interest.or 
during  his  lifetime,  but  beyond  that  period  the 
proceedings  are  clearly  nugatory,  unless  there 
is  something  in  the  statute  specially  affecting 
the  interest  of  the  wife. 

The  proceedings  were  instituted  under  the 
15th  section  of  the  Act  of  1785, which  provides 
1O2*]  that  application  for  partition  *may  be 
made  by  one  or  more  of  the  owners  or  pro- 
prietors of  the  premises,  and  in  case  of  sale, 
on  the  ground  that  partition  would  be  preju- 
dicial, conveyances  are  to  be  made  to  the  pur- 
chasers, "which  shall  operate  as  an  effectual 
bar.both  in  law  and  equity,  against  such  own- 
ers or  proprietors,"  etc.  By  the  terms  "own- 
ers" or  "proprietors,"  I  am  inclined  to  think 
the  Legislature  intended  to  designate  the  per- 
sons holding  the  fee;  but  whether  so  or  not, 
cannot  be  material  in  this  case,  for  it  is  clear, 
the  effect  of  the  conveyance  here  declared, 
does  not  extend  beyond  the  interest  of  the  ap- 
plicant, whatever  that  may  be.  If  the  words 
include  a  tenant  for  life,  his  estate  only  is 
bound,  not  that  of  the  remainder-man  or  re- 
versioner. In  1788  an  Act  passed  expressly 
authorizing  partition  between  owners  in  com- 
mon holding  for  life  or  years,  and  between 
them  and  persons  having  an  estate  of  inherit- 
ance; but  it  provided  that  such  partition  should 
not  be  prejudicial  to  any  person  or  persons 
other  than  the  parties,  their  executors  and  as- 
signs. This  statute  was  taken  from  the  32  Hen. 
VIII.,  ch.  32,  under  which  it  has  been  held 
that  a  tenant  by  the  curtesy  within  the  equity 
of  it,  might  have  a  writ  of  partition,  though 
neither  joint  tenant.'nor  tenant  in  common, as 
he  is  in  equal  mischief  with  any  other  tenant 
for  life;  but  such  partition  is  temporary  only, 
as  well  from  the  saving  clause,  as  upon  gener- 
al principles.  To  make  the  partition  absolute, 
there  must  be  another  writ  against  the  remain- 
der-man or  reversioner,  as  soon  as  his  estate 
falls  into  possession.  Allinant,  Part.,  59,  63, 
64;  Co.  Litt.,  175;  Lilt,,  300;  2  Crui.,  534,  sec. 
88;  1  Co.  Litt.,  699;  1  Ves.  &  B.,  555.  The 
authorities  are  also  full  that  the  wife  must  be 
made  a  party  to  the  proceedings  in  order  to 
bind  her  interest.  1  Co.  Litt.,  819;  Allinant, 
64;  Co.  Litt.,  71  a;  1  Atk.,  541. 

New  trial  denied. 


1O3*]  "SIMPSON  «.  RHINEL ANDERS 

Landlord  and  Tenant — Summary  Proceedings 
— Return  to  Certiorari — Statement  of    Em 
dence  —  Practice — Affidavit  —  What  it   must 
Show — Agent  may  Make — Affidavit,  not  Evi- 
dence on  Merits. 

On  a  return  to  a  certiorari  to  remove  proceedings 
had  by  a  landlord  against  his  tenant,  under  the  Act 
authorizing  Summary  Proceedings,  to  obtain  the 
possession  of  land  for  non-payment  of  rent,  etc., 
this  court  will  not  look  into  the  evidence  to  deter- 
792 


mine  whether  .the  verdict  is  supported  by  it ;  the- 
rule  will  be  adhered  to  as  laid  down  in  Birdsall  v. 
Phillips,  17  Wend.,  464. 

The  rule  prevailing  in  England  that  on  summary 
convictions  upon  penal  statutes,  the  evidence  must 
be  stated,  was  not  intended  to  be  questioned  in 
Birdsall  v.  Phillips;  but  the  court  hold  that  it  does 
not  apply  to  orders  or  other  adjudications. 

In  a  proceeding  by  a  landlord  against  his  tenant, 
the  affidavit  required  by  the  statute,  may  be  made 
by  an  agent,  and  if  by  it  probable  want  of  permis- 
sion to  hold  over  is  shown,  it  is  enough. 

The  affidavit  in  these  cases  should  show  a  right  of 
re-entry  for  non-payment  of  rent :  where,  however, 
it  appeared  that  a  lease  containing  a  clause  of  re- 
entry was  returned  to  the  court  as  evidence  exhib- 
ited on  the  trial,  the  court  presumed  that  it  was  ex- 
hibited to  the  magistrate  on  bis  issuing  the  sum- 
mons. 

The  affidavit  cannot  be  regarded  as  evidence  on 
the  merits ;  it  is  as  a  plaint  in  a  cause  and  stands  for 
a  declaration. 

Citations— 17  Wend.,  464  :  2  8tr.,  996,  999 ;  Boscaw- 
en,  68-108,  tit.  Evidence  ;  Nares,  19-28 ;  1  Yeates,  471  ;. 
4  Rawle,  192 ;  2  R.  8.,  422,  2d  ed.,  sees.  28, 29. 

T  ANDLORD  and  tenant.  Proceedings  were 
JJ  instituted  by  the  Messrs.  Rhinelanders 
against  Simpson,  under  the  Act  authorizing 
Summary  Proceedings  to  recover  the  po^ess- 
sion  of  land  in  certain  cases,  2  R.  S. ,  512,  et 
seq.,  before  an  assistant  justice  of  the  City  of 
N.  Y.,  the  complainants  alleging  that  Simp- 
son was  their  tenant  of  certain  premises,  and 
that  be  held  over  without  their  permission, aft- 
er having  made  default  in  the  payment  of  rent. 
The  affidavit  upon  which  the  proceedings 
were  instituted,  was  made  by  one  E.  G.  Smith, 
who  stated  himself  to  be  the  agent  of  the  land- 
lords, and  that  Simpson  was  justly  indebted 
to  them  in  the  sum  of  $1,653.50,  due  Feb.  1, 
1832,  for  rent  of  all  that  certain  lot,  etc. 
(describing  the  premises),  as  formerly  pos- 
sessed, etc.,  and  as  subsequently  leased  by  the 
landlords  to  Simpson.  He  further  stated  that 
Simpson  held  over  and  continued  in  posses- 
sion of  the  premises  without  permission  of  the 
landlords,  after  default  in  the  payment  of  the 
rent  pursuant  to  the  agreement  under  which 
the  premises  *  were  let ;  that  satisfaction  [*  1 04 
of  the  rent  could  not  be  obtained  by  distress 
of  any  goods,  and  that  he  had  made  demand 
of  the  rent  from  Simpson  personally.  Upon, 
receiving  this  affidavit  the  justice  issued  asum- 
mons  to  show  cause,  etc.,  upon  which  the  ten- 
ant appeared  and  joined  issue.  The  cause  was 
tried  by  a  jury,  who  found  a  verdict  in  favor 
of  the  landlords,  and  the  justice  issued  a  war- 
rant to  put  the  landlords  into  possession.  The 
tenant  sued  out  a  certiorari,  and  upon  the- 
coming  in  of  the  return,  the  cause  was  sub- 
mitted on  written  arguments  by, 

Mr.  H.  M.  Western,  for  the  tenant. 

Mr.  W.  L.  Morris,  for  the  landlords. 

By  the  Court,  Cowen,  J.  The  return  states- 
not  only  the  affidavits. process,  etc.,  but  all  the 
evidence  on  both  sides,  with  the  charge  to  the 
jury  and  even  the  summing  up  of  counsel.  We- 
are  accordingly  appealed  to,  as  is  usual  upon 
such  returns.to  retry  the  issue  which  has  been 
passed  upon  by  the  jury  under  the  direction  of 
the  justice.  Certain  results  are  insisted  upon 
as  established  by  the  evidence.which  is  detailed 
in  the  order  of  the  witnesses,  as  it  would  have 
been  on  a  case  for  a  new  trial, because  the  ver- 
dict was  against  the  weight  of  evidence.  In 
analogy  to  the  proceedings  by  certiorari.under 
the  $50  Act,  an  affidavit  was  made  stating  the 
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evidence;  and  on  this  the  certiorari  was  allowed. 
It  was  served  upon  the  justice,  who  has  returned 
specially  to  all  its  details, and  annexed  a  copy 
of  it  to  his  return.  Copies  of  the  indenture  of 
lease,  with  assignments,  and  accounts  current 
are  added  in  hoc  verba. 

Those  parts  which  properly  enter  into  the 
frame  of  the  record  in  the  court  below,  are, 
with  the  exception  of  the  affidavit, admitted  to 
be  sufficient  and  regular.  They  alone  are  the 
proper  subjects  of  a  return  and,  therefore,  are 
all  which  we  can  legally  notice,  according  to 
the  case  of  BirdsaU  v.  Phillips,  17  Wend.,  464. 
I  admit  that  this  court  is,  in  some  measure.re- 
ponsible  for  the  extent  of  territory,  which  the 
present  and  like  common  law  certioraris  have 
1O5*]  for  some  time  occupied,  by  *the  facil- 
ity with  which,  in  some  few  cases,  where  the 
objection  was  either  not  raised  or  slightly  passed 
over.it  yielded  to  the  assumption  of  an  analogy 
between  them  and  the  statute  certiorari directed 
to  justice's  courts.  A  distinction  was, however, 
established  in  BirdsaU  v.  Phillips,  after  a  good 
deal  of  consideration,  and  must  be  adhered  to. 
The  practice.as  understood  by  the  parties  here, 
had  become  so  inveterate  that  we  have  several 
times  been  called  upon  to  reconsider  that  case, 
and  have  done  so.  The  result  is  a  perfect  con- 
fidence that  we  were  right  both  upon  the  En- 
glish books  and  our  own. 

There  is  certainly  one  class  of  English  au- 
thority, which  we  did  not  much  consider  in  that 
case,  and  which  without  being  also  distin- 
guished from  it,  may  mislead.  I  allude  to  the 
cases  which  bold  that  in  all  summary  convic- 
tions upon  penal  statutes,  you  must  state  the 
evidence.  These  cases  are  fully  collated  by  the 
English  treatises  on  penal  convictions, and  need 
not  be  particularly  referred  to.  Boscawen,  68- 
108.  tit.  Evidence  ;  Nares,  19-28.  The  result 
as  given  by  Mr.  Nares  is:  "It  must  appear  that 
the  party  is  legally  convicted  ;  therefore,  the 
evidence  must  be  regularly  set  out  at  large,  in 
order  that  the  court  may  judge  whether  the  jus- 
tice has  convicted  upon  proper  evidence,  and 
this  both  the  evidence  against  and  for  the  de- 
fendant ;  and  the  best  way  of  stating  it,  is  to 
state  it  in  the  language  of  the  witness  and  par- 
ticularly the  fact  as  proved,  as  Ld.  Hardwicke, 
in  King  v.  Lloyd,  2  Str. ,  999,  says  it  is  fully  set- 
tled in  convictions  that  the  evidence  must  be 
set  out."  Nares,  19.  Mr.  Nares  adds,  how- 
ever, even  in  this  case,  that  the  magistrate  is 
the  sole  judge  of  the  weight  of  the  evidence  ; 
and  the  Court  of  K.B.willnotexamine  whether 
he  has  drawn  the  right  conclusion  ;  but  if  no 
evidence  appear  in  the  conviction  to  support  a 
material  part  of  the  information, the  court  must 
quash  the  information.  Nares.  28.  These  po- 
sitions we  do  not  mean  to  question, and  did  not 
in  Ilird*iU  v.  Phillip*.  But  as  to  orders  and 
other  adjudications,  the  case  is  altogether  dif- 
ferent ;  and  in  the  very  decision  relied  on  by 
Nares.  King  v.  Moyd,  Ld.  Hardwicke  himself 
acted  upon  the  distinction.  There  a  statute  had 
lOtt*]  empowered  *the  Quarter  Sessions,  on 
complaint  and  summary  proceedings  for  mis 
behavior.to  remove  clerks  of  the  peace  of  coun- 
ties. This  office  was.as  Denison  of  counsel  said, 
a  freehold  in  the  County  of  Cardigan,  where 
Lloyd  was  removed  by  a  conviction  stating,  in 
a  very  general  way,  that  the  removal  was  on 
hearing  due  proofs,  etc.  See  the  form,  2  Str., 
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996.  On  certiorari,  it  was  likened  to  a  penal 
conviction  and  a  demurrer  to  evidence  ;  and 
counsel  insisted  that  the  evidence  should  have 
been  set  out ;  that  it  was  penal, as  the  party  was 
removed  from  a  freehold  for  misbehavior.  Ld. 
Hardwicke  answered  :  "It  is  fully  settled  in 
convictions,  that  the  evidence  must  be  set  out; 
and  if  this  was  to  be  considered  as  a  conviction, 
it  would  therefore  be  bad.  But  we  are  all  of 
opinion  it  is  to  be  considered  as  an  order.  And 
though  it  is  said  here  is  a  punishment  that  fol- 
lows, viz. :  the  loss  of  the  office,  yet  the  same 
may  be  said  of  most  of  the  acts  of  justices, 
where  very  severe  penalties  often  follow.  The 
case  of  orders  of  bastardy  is  very  strong  ;  and 
as  to  the  cases  of  setting  out  evidence  on  de- 
murrers, it  is  absolutely  necessary  to  have  it 
on  record,  and  the  Superior  Court  are  judge* 
of  the  fact  as  well  as  of  the  law,  which  on  cer- 
tiorari we  are  not.  So  on  a  certiorari  to  the 
Mayor  of  Philadelphia,  to  remove  a  judgment 
for  the  plaintiff  in  debt  on  a  by-law  imposing 
a  penalty,  the  first  exception  was  that  the  evi- 
dence was  not  set  out,  which  is  necessary  in 
every  conviction.  Bed  per  Curiam.  This  is  no 
conviction.  It  is  a  qui  tarn  action  of  debt  by 
the  plaintiff  under  a  by-law.  Convictions  are 
always  on  the  prosecution  of  the  State."  Car- 
lisle v.  Baker,  1  Yeates,  471 .  And  see  the  case 
of  Spring  Garden  St.,  4  Rawle,  192.  Indeed, 
it  is  well  known  that  there  is  such  great  nicety 
in  drawing  up  penal  convictions  under  the 
strictness  of  the  common  law,  that  the  Legis- 
lature have  in  several  cases,  by  express  enact- 
ment prescribed  forms  omitting  the  common; 
law  requisites. 

The  only  part  of  the  return,  therefore,  that 
we  are  properly  called  on  to  examine  is  the 
affidavit;  and  this  is  objected  to  as  having  been 
made  by  the  agent  without  rendering  any  ex- 
cuse why  it  was  not  made  by  the  principals  or 
*either  of  them.  The  answer  is  that  [MOT 
the  statute  requires  none.  It  is  absolute,  that 
the  affidavit  may  be  made  by  the  agent  or  prin- 
cipal at  their  option.  2  R.  S.,  422,  2d  ed.,  sec., 
29.  The  rule  sometimes  applied  to  affidavits 
in  the  course  of  practice,  does  not  apply  ;  nor 
does  the  rule  in  respect  to  primary  or  sec- 
ondary evidence,  as  counsel  suppose.  Indeed, 
if  there  were  such  a  distinction,  the  agent's  af- 
fidavit should  be  esteemed  the  primary  evi- 
dence as  coming  from  the  more  disinterested 
source.  But  this  affidavit  is  not  evidence  upon 
the  merits.  It  is  made  as  a  plaint  in  the  cause 
and  stands  for  a  declaration,  on  which  the  ten- 
ant is  put  to  join  issue  by  his  affidavit.  It  i» 
said  the  agent  cannot  positively  negative  the 
permission  to  hold  over  mentioned  in  the  2d 
subdivision  of  the  28th  section.  That,  how- 
ever, is  in  fact  done  by  the  affidavit;  and  the 
agent  may.  where  he  is  in  the  exclusive  man- 
agement of  the  property,  be  enabled  to  speak 
with  great  confluence.  It  is  enough,  however, 
that  the  affidavit  show  a  probable  want  of  per- 
mission. If  it  exist,  the  proof  of  the  fart  is 
properly  matter  of  defense. to  be  set  up  by  the 
tenant's  affidavit,  as  he  attempted  to  do  in  this 
case,  and  by  proof  to  the  jury. 

It  is  more  doubtful  whether  the  affidavit  dis- 
closed, with  sufficient  particularity,  an  agree- 
ment by  which  the  lessors  were  entitled  to  re- 
enter  for  non-payment  of  rent  on  the  failure  of 
an  adequate  distress.  No  point  upon  that  is 
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made  now,  however,  and  none  was  made  that 
I  see,  in  the  court  below.  The  indenture  of 
demise  containing  a  clause  of  re-entry  for  sim 
pie  non-payment. is  annexed  to  the  return;  and, 
under  the  circumstances,  perhaps,  we  ought  to 
intend  that  it  was  presented  to  the  justice  in 
connection  with  the  affidavit  as  part  of  the 
proof  upon  which  he  issued  his  summons. 
Proceedings  affirmed. 

Certiorari — What  court  witt  review  upon.  Over- 
ruled-25  Wend.,  280:  6  N.  Y..  309,  336. 

Contra  as  to  first  point— 5  N.  Y.,  383. 

Cited  in— 23  Wend.,  287  :  25  Wend.,  169 ;  2  Hill,  27 ; 
39  N.  Y.,  88,  510;  6  How.  Pr.,  27 ;  32  How.  Pr..  135. 

Proceedings  by  landlord  against  tenant— Affidavit 
in.  Cited  in— 5  How.  Pr.,  95 ;  42  How.  Pr.,  358. 


1O8*]*THE  PEOPLE,  ex  rel.  OCTAVIUS 
BARRON, 

t>. 
THE  MONROE  OYER  AND  TERMINER. 

Indictment — Second  Indictment  Found,  not  a 
Supersedeas  to  First — Motion  to  Quash — Man- 
damus. 

After  a  conviction  an  indictment  will  not  be 
•quashed  on  the  ground  that  during  the  pendency  of 
the  trial,  a  second  indictment  for  the  same  offense 
was  found  by  the  grand  Jury. 

The  mere  finding  of  a  second  indictment  is  not, 
per  se,  a  supersedeas  to  the  first  indictment;  a  motion 
to  quash  must  be  made,  and  made,  too,  before  the 
trial  on  the  first  indictment  has  commenced ;  at  all 
events,  before  the  cause  is  submitted  to  the  jury. 
Ordinarily,  a  motion  to  quash  must  be  made  pre- 
vious to  plea  pleaded  or  any  evidence  given  in  the 
case. 

A  mandamus  will  not  be  granted  to  a  court  acting 
under  a  special  commission  which  has  expired  by  its 
own  limitation  previous  to  the  motion  for  the  suit. 

TWO  indictments  for  same  offense.  The  re- 
lator  was  convicted  upon  a  charge  of  mur- 
der at  a  special  Over  and  Terminer.held  in  the 
County  of  Monroe  on  the  fourth  Monday  of 
May  last.  Pending  the  trial,  a  second  indict- 
ment was  found  by  the  grand  jury  for  the  same 
offense.  After  the  conviction  upon  the  first, 
and  when  the  presiding  judge  was  about  to 
pronounce  sentence  upon  the  prisoner,  a  mo- 
tion was  made  by  his  counsel  to  quash  the  in- 
dictment upon  a  provision  of  the  Statute  2  R. 
S.,  726,  sec.  42,  which  is  as  follows:  "If  there 
be  at  any  time  pending  against  the  same  def  end- 
tint  two  indictments  for  the  same  offense  ;  or 
two  indictments  for  the  same  matter,  though 
charged  as  different  offenses,  the  first  found 
shall  be  deemed  to  be  superseded  by  the  second 
indictment,  and  shall  be  quashed."  The  court 
denied  the  motion,  and  an  application  is  now 
made  for  a  writ  of  mandamus,  directing  the 
Oyer  andTerminer  to  quash  the  indictment. 
The  following  opinions  were  delivered: 

By  Chief  Justice  Nelson.  The  Court  of 
Oyer  and  Terminer,  at  which  the  relator  was 
tried,  was  held  under  a  special  commission, 
which  has  expired;  and  as  the  writ  is  intended 
to  act,  and  must,  to  be  effectual,  act  upon  the 
inferior  tribunal,  we  cannot  but  see  that  it 
1O9*J  would  be  an  unavailable  *remedy;  the 
•court  could  not  possibly  enforce  it.  This  view 
of  itself  would  be  a  sufficient  answer  to  the 
motion  now  made.  We  have  no  difficulty, 
however,  upon  the  merits  of  the  application. 
794 


The  statute  declaring,  in  terms,  that  the  first 
indictment  shall  be  deemed  to  be  superseded 
by  the  second,  intended  simply  to  prescribe  the 
rule  of  the  case ;  not  that  it  should  become 
waste  paper  and  nugatory,  without  the  action 
of  the  court;  the  subsequent  clause  directing 
that  it  shall  be  quashed,  as  well  as  the  fit- 
ness and  propriety  of  the  proceeding  in  the 
particular  case,  affords  a  sufficient  indication 
that  this  must  have  been  the  intent  of  the  Leg- 
islature. The  time  when  a  court  will  entertain 
a  motion  to  quash  an  indictment  rests  in  some 
degree  in  the  exercise  of  a  sound  discretion; 
but  it  appears  to  be  conceded  in  the  books  that 
it  must  be  made  before  the  case  is  submitted 
to  the  jury;  ordinarily  it  must  be  made  before 
plea  pleaded,  or  any  evidence  given  in  the  case. 
This  view  of  the  usual  practice  of  the  court  in 
these  cases  would  also  afford  a  sufficient  an- 
swer to  the  application  for  the  writ,  as  no  mo- 
tion to  quash  was  made  to  the  court  below  un- 
til after  the  trial  and  conviction  ;  and  we  feel 
less  difficulty  in  yielding  to  a  strict  observance 
of  this  practice, inasmuch  as  the  motion  is  predi- 
cated upon  grounds  altogether  technical,  and 
in  no  particular  connected  with  the  proceed- 
ings or  trial  upon  the  merits;  it  is  not  pretend- 
ed but  the  prisoner  has  had  a  full  and  fair 
trial,  and  that  the  conviction  is  in  accordance 
with  law. 

But  we  are  disposed  to  put  the  denial  of  the 
application  upon  still  broader  ground,  and  to 
construe  the  statute  as  referring  to  the  case  of 
indictments  before  the  trial  upon  either  has 
commenced,  and  as  intending  simply  to  indi- 
cate the  rule  which  shall  guide  the  public  pros- 
ecutor and  the  courts  in  respect  to  the  indict- 
ment upon  which  a  trial  may  be  had;  and  also 
to  enable  the  prisoner  to  know  upon  which 
he  will  be  tried.  Another  object,  doubtless, 
was  to  protect  him  against  the  injustice  of  be- 
ing held  to  bail  upon  two  separate  indictments 
charging  the  same  offense. 

It  surely  could  not  have  been  the  intention 
to  give  to  the  action  of  the  grand  jury, in  finding: 
the  second  indictment,  *an  effect  that  [*11O 
would  break  up  a  pending  trial  upon  the  first; 
or,  as  contended  in  this  case,  that  would  even 
avoid  a  regular  conviction.  Such  a  view  of  the 
section  would  involve  a  folly  and  absurdity 
that  should  not  be  imputed  to  the  makers  of  the 
law,  when  effect  may  be  given  to  it  consistent 
with  sound  principles. 

We,  therefore,  deny  the  motion. 

Mr.  Justice  Bronson  concurred  in  the  above 
opinion. 

By  Cowen,  J.  The  statute  is  very  strong. 
But  it  clearly  contemplates  the  action  of  the 
court.  The  finding  of  the  second  indictment 
does  not'  ipso  facto  annul  the  first;  there  must 
be  a  motion  to  quash.  That  motion  certainly 
cannot  be  made  after  the  trial  and  a  verdict 
found.  Nor  should  the  court  grant  any  relief 
on  motion  where  the  prisoner  has  been  guilty  of 
laches.  On  motion  after  trial,  he  should  at 
least  clear  himself  of  laches  by  affidavit,  which 
was  not  done  in  this  case.  Besides,  after  ver- 
dict, it  was  a  matter  of  discretion  whether  the 
court  would  listen  to  the  application;  with  the 
exercise  of  which  we  cannot  interfere  by  man- 
damus. Nor  can  we  enforce  a  mandamus  di- 
rected to  a  special  Court  of  Oyer  and  Terminer 
limited  to  a  short  time  in  its  existence.  The 
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statute  is  a  very  singular  one.  Why  it  should 
have  been  passed  in  regard  to  a  matter  which 
stood  on  a  much  better  footing  at  the  common 
law,  it  is  difficult  to  conceive.  In  general  the 
objection  that  a  second  indictment  has  been 
found  is  merely  technical ;  and  in  case  of  any 
real  inconvenience  to  the  prisoner,  it  was  al- 
ways the  duty  of  the  court  to  interfere.  It  may 
be  too  uiucb  to  say,  that  under  the  broad  lan- 

fuage  of  this  Act,  unqualified  and  restricted 
y  no  words  except  the  pendency  of  the  two  in- 
dictments, the  motion  must  be  made  before  the 
trial  on  the  first  begins.  Both  indictments  may 
be  said  to  be  pending  until  one  is  determined 
by  a  verdict.  But  it  is  unnecessary  to  distin- 
guish here  whether  the  motion  must  precede  or 
may  be  made  during  the  trial.  All  I  mean  to 
say  is.  that  independent  of  that  question,  lean- 
not  consent  to  a  mandamus  under  the  circum- 
stances of  this  case. 

Cited  in-32  N.  Y.,  536 ;  10  Abb.  Pr.,  228 ;  4  Park., 
«61 ;  5  Park.,  664. 


1 1 1*]       *PEARSALL  v.  POST. 
SAME  t.  HEWLETT. 

Public  has  no  Right  to  Use  Lands  of  an  Individ- 
ual as  a  Landing  against  His  Will —  User  for 
more  than  Twenty  Years  does  not  Give  Such 
Right —  Grant —  Prescription  —  Dedication — 
Capacity  of  Public  as  Distinguished  from  Cor- 
porations— Ferries —  Validity  of  Grants — Pow- 
ers of  Commissioners  of  Highways  over  Public 
Landings—  Encroachments. 

The  public  has  not  the  right  to  use  and  occupy 
the  soil  of  an  individual  adjoining1  navigable  wa- 
ters, as  a  public  landing  and  place  of  deposit  of 
property  in  its  transit,  against  the  will  of  the  own- 
er, although  such  user  has  been  continued  for  more 
than  20  years.  The  user  cannot  be  urged  by  the 
public,  either  as  the  foundation  of  a  legafpresunip- 
tion  of  a  grant  and  thus  justify  a  claim  by  prescrip- 
tion, or  as  evidence  of  dedication  of  the  premises  to 
pubiic  use. 

The  capacity  of  the  public  at  large,  as  distin- 
guished from  corporations  or  quasi  corporations  to 
acquire  a  right  to  use  and  occupy  the  soil  of  an  in- 
<U\  I'ltjiil  in  any  manner  or  mode  of  appropriation, 
other  than  to  pass  and  travel  over  it,  and  the  set- 
ting up  of  such  right  as  prescriptive  upon  the  pre- 
sumption of  a  grant,  or  that  the  owner  has  dedicat- 
ed the  premises  to  public  uae — considered,  and  a 
variety  of  cases  cited  and  commented  upon. 

So,  also,  the  rights  of  riparian  owners  considered 
in  respect  to  ferries,  where  passengers  and  mer- 
chandise are  landed  on  the  shores  of  rivers ;  and 
the  distinction  existing  between  passing  over  the 
soil  where  a  road  has  been  laid  out,  and  using  it  as  a 
landing. 

So,  also,  the  validity  of  grants  considered,  where 
tii.-n-  are  no  persons  in  erne  capable  at  the  time  of 
the  grant  of  taking  as  grantees,  whether  such 
grants  be  for  religious  or  charitable  purposes  or  to 
promote  the  cause  of  education. 

The  Commissioners  of  Highways  of  the  Counties 
of  Suffolk,  Kings  and  Queens  (the  Long  Inland 
counties)  have  power  to  regulate  public  landings 
and  watt-rimr-places  already  existing,  but  not  to  lay 
out  and  establish  now  public  landings  and  wttt<-rinir 
places.  Nor  can  encroachments  upon  such  land- 
ings IK;  summarily  Inquired  into  by  a  jury,  as  may 
be  done  in  cues  of  encroachments  upon  highways; 
their  power  is  limited  to  highways. 


NOTE.— Riparian  right*  —  Use  of  land  adjoining 
nm-toaMc  riven.  In  connection  with  the  above  case 
of  Pearstll  v.  Post,  see  O'Falton  v.  Daggett,  4  Mo., 
343 :  Prower  v.  Davis.  18  Iowa,  367 :  I)o  Ben  v.  Oe- 
rard.  4  La.  Ann.,  30;  Morgan  v.  Reading.  11  Miss., 
386;  Magnolia  v.  Marshall.  3D  Miss.,  106;  3  Kent  Com., 
427. 
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Citations— 2  Str.,  1004 ;  11  East,  375,  n.;  1  Camp.. 
260. 262,  n.  b  ;  3  Bing..  447 ;  4  Camp.,  16 ;  6  Wend.,  651, 
656-658 ;  11  Wend.,  486 :  8  Wend.,  105 ;  3  N.  H.,  335 ;  4 
Wend.,  10 ;  16  Serg.  &  R.,  390 ;  5  Greenl.,  368 ;  2  Virg. 
Cae.,  135:  4  Greenl.,  270;  2  N.  H..  513;  2  Vt..  480 ;  2 
Hill,  387:  3  BJigb.  N.  S.,  440;  1  Huds.  &  Br.,  585;  2 
Pick.,  162 ;  3  Pick..  408 ;  13  Pick..  94 ;  La.  Code,  art. 
723  :  11  La..  394  ;  1  R.  L.,  1801,  595;  2  R.  L.,  1813,  p.  277, 
sec.  24,  p.  304, 305 :  7  Johns.,  106 : 17  Johns.,  277 :  Laws, 
1817,  p.  32.  sec.  3 ;  1  K.  S.,  517,  p.  521.  sec.  104 ;  4 
Paige,  510 :  6  Pet.,  431,  436,  437,  438 :  4  Har.  &  J.,  278 ; 
3  Vt.,  521,  530 ;  6  Vt.,  355 ;  9  Cr.,  292,  331 ;  2  Pet.  C.  C.t 
566 ;  3  Pet.  C.  C.,  99 ;  1  Greenl.,  Ill,  271.  280 ;  9  Mass.. 
38, 44 ;  3  Paige,.296 ;  4  Wh.,  1 ;  1  Pa..  49 ;  17  Serg.  & 
R.,  88,  91 ;  7  Vt.,  241 :  12  Wh.,  522 ;  Co.  Litt.,  58  a ;  2 
Brod.  &  B.,  667  ;  5  Conn.,  311 ;  10  Pick.,  295 ;  3  Kent, 
Com.,  434,  444,  450 ;  Woolr.  Ways.  10-14 ;  1  Blackf ., 
43,  45 :  12  Wend..  98 :  8  Geo.,  II.;  8  T.  R.,  606.  608.  n. 
b  .•  1  Harg.  Tracts,  77 ;  Toml.  Law  Diet.  Key  &  Key- 
age  :  Hamm.  N.  P.,  193,  194  ;  3  T.  R.,  253,  260 ;  1 
Yeates,  167  ;  9  Serg.  &  R.,  26;  6Co.,  60 ;  Fitzg.,  51 ;  2 
H.  Bl..  393 ;  4  T.  R..  717,  718 ;  Willes,  202  ;  3  Ad.  &  El.. 
554 ;  3  R.  S.,  208,  sec.  4  ;  243,  sec.  1,  sub.  1 :  251-253 ; 
254,  sec.  83 ;  255.  sec.  93 ;  356.  sec.  17,  20 ;  4  Pick.,  145. 
148 :  8  Pick.,  504 ;  2  Johns.,  357  f  2  R.  L.,  1801,  p.  191 : 
2  R,  L.,  1813.  304.  305,  307,  sees.  5.  8  :  310,  sec.  15 ;  17 
Wend..  9,  12,  15 ;  3  Watts,  219 ;  14  Serg.  &  R.,  71,  79 ; 
5  Ad.  &  EL,  758 ;  2  T.  R.,  108,  111. 

fPHE  first  of  these  cases  was  an  action  of  tres- 
-L  pass  quare  clausumfregit,  for  entering  upon 
the  land  of  the  plaintiff,  tearing  down  fences 
and  depositing  upon  his  land  a  quantity  of 
manure.  The  second  was  an  action  of  assault 
and  battery,  attempted  to  be  justified  upon  the 
same  grounds  that  the  entry  upon  the  lands 
was  sought  to  be  justified.  Both  causes  were 
tried  before  the  Hon.  Charles  H.  Ruggles,  one 
of  the  Circuit  Judges. 

The  plaintiff  is  the  owner  of  a  farm  in  the 
Town  of  North  Hempstead.  in  the  County  of 
Queens,  on  Long  Island,  adjoining  Hempstead 
harbor,  which  has  belonged  to  his  ancestors 
*for  upwards  of  a  century.  On  this  [*  1  1 2 
farm  there  is  a  landing  called  Pearsall's  Land- 
ing, which,  on  the  trial  of  the  first  above  cause, 
it  was  proved  had  been  used  by  the  public  ever 
since  1764,  for  the  purpose  of  loading  and  un- 
loading vessels,  and  for  the  deposit  of  wood 
and  other  property  carried  to  and  from  the 
landing.  About  the  year  1800,  the  farmers  in 
the  vicinity  of  the  landing  began  the  practice, 
which  has  continued  ever  since,  of  bringing 
manure  from  the  City  of  N.  Y.  and  depositing 
it  upon  the  landing,  so  that  not  unfrequently 
an  area  of  H  acres  would  be  covered,  bhortly 
previous  to  Feb.,  1886,  the  plaintiff  inclosed 
with  a  fence  that  portion  of  bis  farm  called  the 
landing,  it  never  before  having  been  inclosed, 
and  on  the  arrival  of  the  first  vessel  in  that 
year  with  manure,  the  acts  took  place  for  which 
the  first  above  suit  was  brought.  The  suit 
against  Hewlett  was  brought  under  the  follow- 
ing circumstances:  Mar.  17, 1835,  Hewlett,  be- 
ing a  Commissioner  of  Highways,  went  on  the 
locus  in  quo  with  a  number  of  men,  cattle  and 
implements,  and  commenced  ploughing  and 
scraping  down  a  knoll.  The  plaintiff  forbade 
him  and  ordered  him  to  depart,  and  on  his  re- 
fusing to  do  BO.  took  hold  of  him  for  the  pur- 
pose of  removing  him,  when  the  assault  and 
battery  complained  of  took  place.  The  de- 
fendant offered  to  prove  that  at  the  time  when 
the  plaintiff  forbade  his  proceedings,  he  was 
acting  in  pursuance  of  a  determination  pre- 
viously made  by  the  Commissioners  of  High- 
ways, to  regulate,  repair  and  alter  the  landing 
place  in  question  ;  but  the  evidence  being  ob- 
jected to,  was  rejected  by  the  judge.  The  de- 
fendant also  offered  to  prove  that  Mar.  25, 
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1835,  proceedings  were  instituted  against  the 
plaintiff  under  the  Act  regulating  highways 
and  bridges  in  the  Counties  of  Suffolk,  Queens 
and  Kings,  for  an  encroachment  upon  the  land- 
ing by  the  erection  of  the  fence  (in  which  pro- 
ceedings, the  locus  in  quo  is  designated  as  a 
"certain  highway  or  public  landing"),  and  that 
a  jury  were  summoned,  who  after  hearing  the 
evidence  certified  that  the  place  in  question 
had  been  encroached  upon  by  the  plaintiff;  but 
this  evidence  also  being  objected  to,  was  re- 
jected by  the  judge.  In  relation  to  the  user  of 
1 1 3*]  the  *landing  by  the  public,  the  same 
evidence  in  substance  was  given  in  this  case  as 
in  the  former.  The  judge  charged  the  jury  in 
the  first  case,  that  the  public  might  acquire  a 
right  or  easement  in  the  lands  of  an  individual 
by  dedication  to  the  public  use,  and  that  such 
dedication  might  be  by  writing  or  without  writ- 
ing; that  in  this  case  there  was  no  direct  evi- 
dence of  the  act  of  dedication  by  the  owner  of 
the  fee,  but  that  the  defendant  relied  upon  long 
continued  user.  He  instructed  the  jury  that 
such  user  between  individuals  would  be  evi- 
dence of  a  grant;  and  that  as  between  the  own- 
er of  the  fee  and  the  public,  an  actual  and  un- 
interrupted user  for  20  years,  accompanied  by 
a  claim  of  right  brought  home  to  the  knowl- 
edge of  the  owner,  was  evidence  of  dedication. 
During  a  portion  of  the  20  years,  the  property 
was  held  by  individuals  under  particular  es- 
tates; the  time  of  the  continuance  of  which  es- 
tates the  judge  directed  the  jury  to  exclude 
from  their  consideration,  as  it  regarded  the 
question  of  acquiescence.  The  jury  found  a 
verdict  for  the  defendant.  In  the  second  cause, 
the  only  question  submitted  was  that  of  dam- 
ages, and  the  jury  found  for  the  plaintiff,  with 
six  cents  damages  and  six  cents  costs.  The 
plaintiff  in  the  first  and  the  defendant  in  the 
second  cause  applied  for  new  trials.  Both 
causes  were  heard  in  one  argument. 

Mr.  H.  P.  Edwards,  for  the  plaintiff,  in- 
sisted: 1.  That  the  verdict  in  the  first  cause 
was  against  evidence;  2.  That  the  right  of  the 
public  to  use  the  locus  in  quo  as  a  landing  place 
and  place  of  deposit,  if  such  a  right  can  be 
acquired  by  user,  can  only  be  acquired  by  an 
adverse  user  under  a  claim  of  right,  known  to 
the  owner  of  the  fee  for  the  period  of  20  years: 
in  support  of  this  proposition,  he  cited  1 
Greenl.,  Ill;  3  Id.,  122;  1  Yeates,  167;  9  Serg. 
&  R,  31;  9  Pick.,  256;  13  Id.,  240;  2  Id.,  46; 
14 Mass  ,  52;  9  Johns.,  167;  7  Wh.,  59, 109, 110; 
3  Stark.  Ev.,  1201,  tit.  Prescription;  Id.,  1217, 
1218;  3  Kent,  Com.,  444;  2  Brod.  &  B.,  667;  1 
Price,  247;  Adams.  Ej.,  48,  «.;  1  Johns.,  158; 
12  Id.,  368;  9  Id.,  167,  180;  8  Id.,  227;  13  Id., 
118;  18  Id.,  44;  2  Cai.,  185.  Thirdly;  the  coun- 
sel contended,  that  if  even  an  adverse  user  had 
114*]  *been  shown,  it  had  not  been  shown 
to  have  continued  for  a  sufficient  time  to  ripen 
into  a  right,  in  consequence  of  the  intervention 
of  particular  estates,  during  the  existence  of 
which  no  presumption  could  be  made  against 
the  owner  of  the  fee.  Fourthly;  he  insisted 
that  the  defense  could  not  be  sustained  on  the 
principle  of  a  dedication,  because,  he  insisted, 
that  a  dedication  could  not  be  made  by  words, 
nor  by  mere  acquiescence  in  a  user;  it  must 
be  by  acts  from  which  the  intent  of  the  owner 
to  dedicate  the  premises  to  the  public  use  is 
necessarily  inferable.  8  Kent,  Com.,  451,  and 
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notes;  6  Cow.,  751;  Adams,  Ej.,  249,  n.  8;  7 
Johns. ,  186.  Fifthly ;  he  insisted  that  the  right 
set  up  by  the  defendant  is  not  an  easement,  nor 
an  incorporeal  right  of  any  kind;  that  it  is  cor- 
poreal, and  can  be  exercised  only  by  taking 
actual  possession  of  and  occupying  the  prem- 
ises to  the  exclusion  of  the  owner,  i.  e.  by  oust- 
ing him  from  the  possession,  and  thus  com- 
mitting an  act  for  which  ejectment  will  lie. 
From  all  which  he  argued  that  the  defense 
could  not  be  sustained.  In  support  of  this  point, 
he  cited  2  Bl.  Com.,  20;  2  Stark.  Ev.,  293;  1 
Chit.  PI.,  220;  Salk.,  246;  7  East,  312;  12  Id., 
141;  9  Serg.  &  R.,  31;  1  Greenl.,  111. 

Mr.  S.  A.  Foot,  for  the  defendant,  insisted: 
1.  That  the  verdict  in  the  cause  of  Pearsall  v. 
Post  is  fully  supported  by  the  evidence;  2.  That 
there  was  a  clear  and  unequivocal  dedication 
of  the  landing  to  public  use,  and  that  the  pub- 
lic had  used  it  without  interruption  until  the 
erection  of  the  fence  by  the  plaintiff  in  1835;  3. 
That  the  dedication  was  made  long  before  the 
commencement  of  the  life  estates  proved  to 
have  existed  in  this  case;  that  such  life  estates, 
admitting  them  to  have  continued  until  1827, 
could  not  deprive  the  public  of  the  benefit  of 
the  user  of  the  landing  during  the  continuance 
of  the  same,  because: "first,  the  dedication  was 
perfect  before  the  life  estates  commenced ;  sec- 
ond, if  not  perfect,  the  previous  user  had  given 
the  public  an  inchoate  right  which  ripened  and 
became  absolute  by  the  continued  user  during 
the  life  estates,  and  for  a  period  of  8  years  after 
their  termination,  viz.:  from  1827 to  1835;  and 
*third,  the  user  was  known  to  the  re-  [*115 
mainder-man  during  the  continuance  of  the 
life  estate,  and  was  acquiesced  in  by  him.  The 
counsel  cited  and  commented  upon  the  follow- 
ing cases:  6  Wend.,  651;  12  Id.,  172;  Woolr. 
Ways,  ch.  2,  pp.  10,  13,  14;  Camp.,  260;  5 
Barn.  &  Aid.,  458;  4  Barn.  &  C.,  574;  11  East, 
372;  5  Taunt,  34;  4  Camp.,  15. 

By  the  Court,  Cowen,  J.  Assuming  that 
the  law  will  notice  and  enforce  the  right  set 
up,  and  the  sort  of  testimony  introduced  by 
the  defendant,  we  perceive  no  foundation  for 

§  ranting  a  new  trial,  on  the  ground  that  the  ver- 
ict  was  against  the  weight  of  evidence.  There 
was  enough  to  warrant  the  jury  in  finding  for 
the  defendant.  Nor  can  any  fault  be  found  with 
the  judge's  charge,  which  put  the  defense  to 
them  with  every  qualification  under  which  the 
most  cautious  judges  have  allowed  the  class  of 
presumptive  easements.  He  distinctly  admon- 
ished them  that  before  the  defendant  would  be 
entitled  to  their  verdict,  they  must  be  satisfied 
that  there  was  a  continuous  adverse  user,  with 
the  owner's  knowledge,  of  at  least  20  years, 
during  the  absolute  ownership  of  the  plaintiff, 
and  those  under  whom  he  claimed,  without  es- 
timating the  particular  estates  of  the  life  ten- 
ants; and  that  they  must  also  find  the  acts  im- 
puted as  a  trespass  to  have  been  done  within 
the  boundaries  as  indicated  by  the  ancient  user. 
The  verdict  must,  therefore,  be  taken  as  find- 
ing all  these  facts  in  favor  of  the  defendant; 
and  the  case  comes  down  to  the  two  questions: 
1.  Is  a  public  right  of  landing  and  deposit 
for  all  the  citizens  of  the  State  known  to  the 
law?  and  2.  Will  the  law  infer  such  a  right 
from  ancient  and  adverse  user  by  all  citizens 
indiscriminately? 
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The  claim  is  not  one  of  a  temporary  license, 
revocable  at  the  will  of  the  owner,  but  of  a 
permanent  legal  estate,  which  is  resembled  to 
an  individual  right  in  fee;  an  incorporeal  here- 
ditament, exerciseable  in  the  soil  of  another 
vested,  exclusive  and  absolute;  and  if  to  be  al- 
lowed, depriving  the  plaintiff,  in  effect,  of  all 
future  control  over  the  premises  except  as  a 
common  occupant  with  his  fellow  citizens. 
116*]  The  *claim  is  novel  in  its  character, 
justified  by  no  direct  precedent  with  us  or  in 
England;  at  least  we  are  referred  to  none,  and 
is  to  be  drawn,  if  at  all,  mainly  from  principle 
and  analogy.  Both  are  sought  for  chiefly  in 
the  doctrine  of  dedication  of  ways,  which  truly 
has  in  this  country  been  considerably  extended 
by  adjudication,  and  still  more  by  dicta. 

It  was  not  denied,  either  on  the  trial  or  in 
argument  at  the  bar,  that  a  street,  highway,  or 
right  of  public  passage,  may  be  derived  from 
a  dedication,  to  be  shown  by  the  express  as- 
sent of  the  owner  of  land,  or  inferred  from  an 
adverse  user  of  twenty  years.  The  English 
books  are  full  to  this  point.  Lade  v.  Shepherd, 
2Str.,  1004;  Rex  v.  Lloyd,  1  Camp.,  260;  Rob- 
erts v.  Karr,  1  Id.,  262,  n.  b;  Rughby  Charity 
v.  Merry  weather,  11  East,  375,  ».  /  Jarms  v. 
Dean,  3  Bingh.,  447  ;  Rex  v.  Barr,  4  Camp., 
16.  This  principle  has  been  adopted  by  sev- 
eral courts  of  the  U.  8.  Denning  v.  Roome,  6 
Wend.,  651,  656-658;  Wymanv.  Mayor,  etc.,  of 
N.  T.,\\  Id.,  486,  and  vide  8  Id.,  105;  Pritch- 
ard  v.  Atkinson,  3  N.  H.,  335;  4  Id.,  10,  8.  0. 
and  S.  P.;  Com.  v.  McDonald,  16  Serg.  &  R., 
390;  Este*  v.  Inhab.  of  Troy,  5  Greenl.,  368. 
HoUerman  v.  Com.,  2  Va.  Cas.,  135;  Roieell  v. 
Inhab.  of  Montnlle,  4  Greenl.,  270;  State  v. 
Campion,  2  N.  H..  513*;  State  v.  Wilkinson,  2 
Vt..480;  Statev. Gregg, 2Hi]\(S.  C.),887.  Such, 
also,  is  the  law  of  Scotland.  Harvey  v.  Rogers, 
8  Bligh,  N.  8.,  440,  on  appeal  to  the  House  of 
Lords.  And  of  Ireland.  Fitepatrick  v.  Robin- 
ton,  1  Huds.  &  Bro.,  585.  The  decisions  on  the 
point  in  Mass,  are  not  very  explicit:  but  evi- 
dently tend  to  the  same  result.  Hinckley  v. 
Hastings,  2  Pick.,  162;  Com.  v.  Low,  8  Id.. 408  ; 
Reed  v.  Inhab.  of  Northfleld,  18  Id..  94.  In  La., 
the  Code  denies  all  claim  by  prescription  to 
rights  of  servitude  which  in  their  nature  are 
discontinuous  or  interrupted,  La.  Code,  art. 
723;  and  such  are  ways.  Broussard  v.  Etie,  11 
La.,  by  Curry,  894.  Our  own  Code,  on  the 
contrary,  has  long  expressly  recognized  the 
prescriptive  right  in  a  public  highway.  For- 
1  1 7*]  merly  the  user  must  *have  been  20 
years  previous  to  and  next  preceding  the  21st 
of  March.  1797.  1  R.  L.  of  1801,  p.  595;  2  Id. 
of  1818,  277,  sec.  24,  and  this  court  seems  to 
have  considered  itself  bound  to  allow  no  claim 
founded  on  user  for  any  other  terra.  Oalatin  v. 
Gardner,  7  Johns.,  108;  People  v.  Ijiwson,  17 
/•/  .  277.  But  20  years' general  occupation  was 
allowed  by  the  Act  of  Feb.  21.  1817:  Laws  of 
1817.  p.  82.  sec.  8;  1  R.  8.,  017.  2d  ed.,  p.  521, 
sec.  104.  And  to  this  as  will  be  seen  by  the 
cases  cited  from  Wendell, we  haveuuperaddcd 
the  English  law  of  Dedication,  which,  under 
circumstances. will  certainly  raise  a  right  even 
short  of  20  years.  The  present  Chancellor  has 
extended  and  applied  the  doctrine  to  a  village 
square,  laid  out  by  the  original  proprietor. 
Watertown  v.  Coven,  4  Paige,  510.  He  did  this 
on  the  authority  of  Cincinnati  v.  White,  6  Pet., 
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431.  The  latter  case  raised  an  urban  right  of 
common,  or  open  ground  laid  out  by  the  orig- 
inal city  proprietor.  Vide  Howard  v.  Rogers, 
4  Harr.  &  J.,  278,  contra.  It  was,  I  find,  pre- 
ceded by  a  similar  decision,  after  much  con- 
sideration in  the  Supreme  Court  of  Vt.,  with 
respect  to  the  public  square  of  St.  Albans. 
State  v.  Wilkinson,  2  Vt.,  480.  But  the  indict- 
ment there  went  on  the  ground  of  the  square 
being  a  public  highway,  and  called  it  so  in 
both  counts.  The  way  was  obstructed  by  a 
building,  which  was  held  to  be  a  public  nui 
sance.  Abbott  v.  Mitts,  3  Vt.,  521,  and  State  v. 
Catlin,  Id.,  530,  S.  P.,  as  to  Burlington  Com- 
mon and  College  Green;  vide,  also  Slate  v. 
Trask,  6  Id.,  355.  In  Cincinnati  v.  White,  it 
was  not  so  necessary  to  characterize  the  right, 
as  the  action  was  an  ejectment,  adverse  to~the 
city,  and  founded  on  the  title  of  the  original 
proprietor.  But  the  objection  now  raised  in  ar- 
gument, and  which  presents  the  most  serious 
difficulty  in  giving  effect  to  a  dedication,  the 
want  of  a  grantee,  is  thus  treated  by  Mr.  J. 
Thompson  in  that  case, who  delivered  the  opin- 
ion of  the  court:  "Dedications  of  land  for  pub- 
lic purposes  have  frequently  come  under  the 
consideration  of  this  court;  and  the  objections 
which  have  generally  been  raised  against  their 
validity  have  been  the  want  of  a  grantee  com- 
petent to  take  the  title,  applying  to  them  the 
*rule  which  prevails  in  private  grants,  [*1  1 8 
that  there  must  be  gran  tee  as  well  as  a  grantor. 
But  that  is  not  the  |light  in  which  this  court 
has  considered  such  dedications  for  public  use. 
The  law  applies  to  them  rules  adapted  to  the 
nature  and  circumstances  of  the  case,  and  to 
carry  into  execution  the  intention  and  object 
of  the  grantor,  and  secure  to  the  public  the 
benefit  held  out  and  expected  to  be  derived 
from  and  enjoyed  by  the  dedication."  The 
case  is  compared  to  that  of  Pawlet  v.  Clark,  9 
Cr.,  292,  831,  wherein  it  was  said  that  a  grant 
for  the  use  of  the  Episcopal  Church,  without 
anyone  of  present  capacity  to  take,  placed  the 
fee  in  a  condition  to  await  the  legal  creation 
of  a  grantee.  The  case  of  Beatty  v.  Kurtz,  2 
Pet.,  566,  is  also  adverted  to  as  coming  under 
the  same  notion.  There  a  town  lot  was  set  out 
by  the  proprietor  on  his  map,  for  the  use  of  the 
German  Dutch  Church,  and  the  use  was  en- 
forced in  equity,  though  the  church  was  a  vol- 
untary unincorporated  society.  In  Jnglis  v. 
Sailors'  Snug  Harbor,  8  Pet.,  99,  a  devise  for  a 
charitable  object  was  carried  into  effect  in  fa- 
vor of  a  corporation  afterwards  created,  the 
will  clearly  looking  to  such  a  creation.  This 
case  proceeded  much  on  the  doctrine  of  exec- 
utory devises.  The  right  of  dedication  to  an 
unincorporated  Congregational  Church  was  ex- 
amined and  recognized  as  available  by  Mellon, 
(Jh.  J.,  in  Shapleigh  v.  I*0*bury,  1  Greenl..  271, 
280.  A  similar  right  has  been  recognized  in 
Mass.,  Rice  v.Otffood.  9  Mass.,  88.  44.  and  final- 
ly by  the  present  Chancellor  of  our  own  State 
in  favor  of  a  Baptist  Society.  Jfartford  Bap- 
tist Church  v.  WithercU,  8  Paip>,  296. '  He  shows 
that  the  Supreme  Court  of  the  U.  8.  once  de- 
nied that  the  power  could  be  exerted  in  favor 
of  a  voluntary  religious  society  of  that  descrip- 
tion, even  with  the  aid  of  chancery,  Phtia.  Bap- 
tist Asso.  v.  Hart's  Kifcutors,  4  Wh.,  1,  but  had 
abandoned  that  ground  in  the  latter  cases.  The 
same  doctrine  has  been  extended  to  the  Catho- 
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He  Church,  McQirr  v.  Aaron,  1  Pa.,  49;  to 
purposes  of  charity  and  education  in  the  Luth- 
eran Church,  indeed,  for  the  purposes  of  gen- 
eral education,  Witman  v.  Lex,  17  Serg.&  R., 
1 19*]  88,  91,  and  last,  though  *by  no  means 
least,  for  the  purposes  of  the  American  Bible 
Society,  by  the  case  of  Burr  v.  Smith,  1  Vt., 
241.  In  this  case  we  are  furnished  with  a  col- 
lection from  almost  all  the  books  bearing  on  the 
question,  from  the  earliest  times;  the  principal 
authorities  are  ably  summed  up  and  weighed 
by  Chancellor  Williams,  who  delivered  the 
opinion  of  the  court,  though  it  must  be  admit- 
ted that  their  effect  as  inferred  by  him  is 
eloquently  and  powerfully  combated  by  Chan- 
cellor Mattocks,  who  dissented  from  his  conclu- 
sion. 

In  short,  it  seems  to  be  well  settled  by  the  Su- 
preme Court  of  the  U.  S.,  by  several  courts  in 
the  neighboring  States,  to  which  we  may,  per- 
haps, add  the  Court  of  Chancery  in  this  State, 
that  dedications  of  land  for  religious  and  char- 
itable purposes,  as  well  as  for  public  ways,  and 
squares,  commons,  parks,  and  other  easements 
in  nature  of  ways,  are  to  be  upheld,  although 
there  be  no  person  in  esse  capable  of  taking  as 
a  grantee  at  the  time.  It  was  remarked  by  Mr. 
J.  Thompson,  in  Cincinnati  v.  White,  6  Pet., 
436,  that  "The  principle,  if  well  founded  in 
law,  must  have  a  general  application  to  all  ap- 
propriations and  dedications  for  public  use, 
where  there  is  no  grantee  in  esse  to  take  the 
fee."  He  adds:  "  This  forms  an  exception  to 
the  rule  applicable  to  private  grants,  and  grows 
out  of  the  necessity  of  the  case."  These  re- 
marks comprehend  every  conceivable  case 
where  a  man  has  furnished  evidence  of  a  clear 
intent  to  give  up  his  real  estate  for  the  purposes 
of  any  legitimate  public  use;  and  pursuing  the 
parallel  between  highways  and  other  public 
objects,  the  latter  will  stand  in  every  variety 
capable  of  establishment  by  the  usual  proof  of 
20  years'  adverse  enjoyment.  A  public  right 
of  landing  and  deposit  on  the  shores  of  the 
ocean,  or  of  bays  and  rivers,  is  included;  and 
thus  we  reach  the  claim  as  introduced  by  the 
present  defendant  and  found  by  the  jury.  Be- 
tween the  positive  aid  of  the  Court  of  Chan- 
cery, and  the  rule  of  law  which  sanctions  the 
right  of  a  prospective  grantee,  though  acting 
merely  to  religious,  charitable  and  educational 
ends,  will  be  found  to  cover  a  very  large  field 
which  has  heretofore  remained  pretty  much 
12O*]  uncultivated.  *This  was  in  some  meas- 
ure shown  by  Chancellor  Mattocks,  while  con- 
sidering the  case  of  Burr  v.  Smith;  and  with 
regard  to  public  easements  of  a  merely  tempo- 
ral character,  establishments  for  the  benefit  of 
the  trading  and  agricultural  as  well  as  the 
traveling  community,  one  can  hardly  suppose 
less,  if  the  principles  indicated  are  to  be  car- 
ried out  to  their  full  extent.  I  pass  over  the 
more  usual  instances  of  easements,  such  as 
ways,  commons,  and  water  privileges,  etc.,  en- 
joyed either  by  individuals,  towns  or  other 
corporations.  In  such  cases,  there  being  a 
definite  person  capable  of  taking,  there  is  no 
obstacle  to  presuming  a  grant  from  usage.  The 
whole  is  matter  of  private  right.  We  may  also 
pass  over  those  which  are  less  common,  and 
one  put  by  Mr.  J.  Thompson,  in  6  Pet.,  437, 
from  M'Connell  v.  Lexington,  12  Wh.,  582,  the 
reservation  of  a  spring  of  water  for  public  use. 
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It  was  made  to  a  corporation,  which  might  turn 
the  spring  to  its  own  or  public  purposes.  Thus, 
the  user  was  invoked  to  establish  an  individual 
right.  A  like  case  is  mentioned  in  Co.  Litt., 
56  a,  a  customary  watering  place  in  the  In- 
habitants of  Southwarke,  for  violating  which 
an  action  was  held  to  lie.  So  where  the  ac- 
knowledged proprietors  of  a  fishery  and  their 
lessees  had,  for  above  20  years,  publicly  land- 
ed their  nets  on  land  belonging  to  another,  and 
had,  at  various  times,  repaired  and  improved 
the  landing  place,  it  was  held  that  the  jury 
might  presume  a  grant  of  the  right  so  exercised. 
Gray  v.  Bond,  2  Brod.  &  B.,  667;  Hart  v. 
Chalker,  5  Conn.,  811,  S.  P.  The  latter  case  re- 
lated to  a  sand  beach  contiguous  to  Long  Is- 
land Sound,  and  both  were  cases  of  an  actua) 
occupation  of  the  shore.  But,  in  both,  parties 
appeared  who  were  capable  of  granting  and 
receiving  a  grant;  and  both  are  put  on  the 
ground  of  an  actual  grant  presumable  from 
the  usage  and  other  circumstances.  They 
present  us  with  another  incorporeal  heredita- 
ment, like  a  common,  a  servitude  exercisable 
by  one  and  his  heirs,  within  the  soil  of  another 
and  his  heirs.  So  in  regard  to  the  right  of  fish- 
ery itself  in  the  waters  of  another.  Melmn  v. 
Whiting,  10  Pick.,  295.  Indeed,  the  right  in- 
ferable from  usage,  both  to  the  servitude  of  the 
civil,  and  the  easement  of  the  common  law 
*rests,  almost  without  exception,  on  the  [*  1 2 1 
idea  of  a  grant  between  competent  parties.  3 
Kent,  Com.,  3d  ed.  434,  444.  The  only  ease- 
ment by  dedication  to  the  public,  mentioned 
by  the  learned  commentator,  is  the  common 
highway  or  street.  Id.,  450,  and  see  Woolr. 
Ways,  10-14. 

It  is  said  in  one  case,  that  a  way,  whether 
public  or  private,  is  equally  an  incorporeal 
hereditament;  and  the  same  case  speaks  of  a 
grant  of  a  public  highway.  Conner  v.  New 
Albany.  1  Blackf.,  43,  45,  and  see  per  Nelson, 
J.,  in  Oidney  v.  Earl,  12  Wend.,  98.  But  I 
have  searched  in  vain  among  the  English  books 
for  the  idea  of  a  grant  which  can  inure  to  the 
personal  use  of  all  mankind.  The  adjudged 
cases  begin  with  Lade  v.  Shepherd,  in  8  Geo. 
II.  [2  Str.,  1004],  and  come  down  to  us  under 
the  head  of  dedication  to  the  public;  nor  do 
they  present  a  single  instance  of  any  other  ease- 
ment under  that  head.  Nor  am  I  aware  of  any 
other  easement  which  the  sovereign  can  be  said 
to  hold  for  the  free  use  of  the  subject.  It  is 
true  that  in  Bolt  v.  Stennett,  8  T.  R,  606,  a 
quay  for  the  landing  of  goods  was  likened  to  a 
way,  and  it  was  held,  might  be  pleaded  in  tres- 
pass as  public  and  open;  but  it  was  for  a  com- 
pensation to  the  owner;  and  the  quays  pur- 
chased by  government  are  under  their  own 
regulation,  at  least  for  th6  purposes  of  the  cus- 
toms, and  generally,  if  not  universally,  subject 
to  a  toll  called  keyage  or  wharfage;  fi IT.  R., 
608,  and  n.  b;  1  Hargr.  Tracts,  p.  77;  Toml. 
Law  Die.,  Key  and  Keyage;  whereas  a  public 
highway  is  most  commonly  free  and  without 
toll.  Hammond,  in  his  treatise  on  the  law  of 
Nisi  Prius,  p.  193,  Am.  ed.  of  1823,  speaking 
of  public  right  by  dedication,  says:  "  The  sim- 
ple act  of  throwing  open  the  property  to  the 
public  use.  without  more,  is  sufficient  to  cre- 
ate this  right,  and  no  other  formalities  are  es- 
sential; the  case,  therefore,  is  anomalous,  and 
general  utility  is  the  principle  which  sanctions 
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this  mode  of  conveyance."  Again:  "What- 
ever may  be  his  (the  owner's)  real  intention,  if 
his  conduct  is  at  variance  with  his  purpose,  he 
cannot  afterwards  contest  the  right  of  the  pub- 
lic, who,  perhaps,  have  embarked  in  projects 
and  formed  expectations  upon  the  strength  of 
the  appearances  he  held  out  to  them,  which  it 
122*]  *would  be  ruinous  to  disappoint."  Id., 
194.  It  will  also  be  seen  by  several  of  the  En- 
glish and  American  cases  cited,  that  the  mere 
oral  declarations  and  acts  of  the  owner  will 
warrant  the  presumption  of  a  dedication, 
though  they  have  been  followed  by  public  en- 
joyment but  a  very  short  time,  and  much  less 
than  20  years.  Thus,  though  it  be  of  the  nat- 
ure of  an  incorporal  hereditament  and,  indeed, 
of  all  real  estate,  since  the  Statute  of  Frauds, 
to  pass  by  deed  only,  we  find  a  most  important 
easement  forming  a  plain  and  well  established 
exception.  It  stands  entirely  independent  of 
all  grant,  or  presumption  of  grant.  Indeed,  the 
Cincinnati  Way  of  Common,  in  6  Pet.,  438,  was 
so  treated  by  Mr.  J.  Thompson.  He  says: 
"  After  being  thus  set  apart  for  public  use, 
and  enjoyed  as  such,  and  private  and  individ- 
ual rights  acquired  with  reference  to  it,  the 
law  considers  it  in  the  nature  of  an  estoppel  in 
pais,  which  precludes  the  original  owner  from 
revoking  such  dedication."  It  is  well  settled 
that  the  banks  of  rivers  and  of  the  sea  are  pri- 
vate property,  and  that  the  public  have  not,  at 
common  law,  even  the  right  of  towing.  Ball  v. 
Herbert,  3  T.  R.,  253,  260.  It  was  admitted  in 
the  cast  cited,  that  such  a  right  might  grow 
out  of  general  usage;  but  here  is  only  another 
sort  of  way;  and  we  still  want  a  case  of  cus- 
tomary exclusive  occupation  by  the  public. 
And  see  Chambers  v.  Turry,  1  Yeates,  167; 
Cooper  v.  Smith,  9  Serg.  &  R,  26.  It  is  not  de- 
nied that  the  people,  who  are  legally  substi- 
tuted for  the  King,  may  take  a  grant  of  soil,  or 
an  easement,  or  any  profit  or  right  implying 
exclusive  occupation.  They  may  take  as  a  cor- 
poration; but  the  subject  of  the  Arrant  then  be- 
comes their  several  property,'  in  respect  to 
which  they  are  considered  an  individual  with 
all  the  incidental  rights  and  remedies.  So  far 
from  such  a  grant  conferring  a  general  right  of 
way,  any  one  who  should  intrude  upon  it 
would  be  liable  to  an  action,  unless  the  people 
in  their  corporate  or  sovereign  capacity  had 
dedicated  a  way  over  it.  But  the  locus  in  quo 
is  not  claimed  in  that  light.  The  claim  is  lor 
each  and  all  persons  in  tbe  State;  indeed  for 
anyone  in  the  whole  word,  who  shall  have  oc- 
casion to  deposit  lumber,  manure,  or  other 
1 23*]  articles  on  the  soil  of  the  plaintiff.  *The 
question  is:  can  such  a  claim  be  made  to  any 
right  except  that  of  way?  No  claim  in  favor  of 
anyone  is  named  or  can  be  named?  There  is 
no  one  to  take,  and  no  one  to  release? 

I  have  said  that  the  claim  of  the  defendant 
is  novel.  I  think  it  will  appear  that  by  En- 
glish authority  binding  upon  us,  it  has  been 
i-\piv-*| y  denied,  and  that,  too,  in  a  series  of  in 
stances,  including  OaUneard's  case,  6  Hep.,  60. 
The  action  there  wan  trespass  auare  clautum 
frtffitnnd  for  depasturing  in  the  plaintiff's  close. 
The  defendant  justified  by  plea  of  a  customary 
right  of  common  for  all  the  inhabitants  of  the 
Village  of  Stixwold;  and  averred  that  at  the 
time  he  was  an  inhabitant.  On  demurrer  this 
was  held  bad  for  several  reasons,  and  among 
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others  that  the  common  would  be  transitory 
and  uncertain;  that  it  would  follow  the  per- 
son for  no  certain  time  or  estate,  but  during  his 
habitancy;  and  such  manner  of  interest  the 
law  will  not  suffer,  for  custom  ought  to  ex- 
tend to  that  which  hath  certainty  and  continu- 
ance. Again;  it  will  be  against  the  nature  and 
quality  of  a  common,  for  every  common  may 
•be  suspended  or  extinguished ;  but  such  a  com- 
mon will  be  so  incident  to  the  person  that  no 
one  certain  can  extinguish  it,  but  as  soon  as  he 
who  releases,  etc.,  removes,  the  new  inhabit- 
ant will  have  it.  Again;  if  the  law  would  al- 
low such  common,  it  would  give  an  action  or 
remedy  for  it;  but  he  who  claims  as  an  inhab- 
itant can  have  no  action  for  it.  Again;  every 
commoner  must  prescribe  in  respect  to  some  es- 
tate, not  in  respect  to  mere  inhabitancy.  But 
it  is  remarkable  that  a  distinction  was  express- 
ly taken  "between  an  interest  or  profit  to  be 
taken  in  another's  soil,  and  an  easement  there;" 
and  an  instance  is  put  of  a  matter  of  exemp- 
tion or  discharge  and  of  a  way,  for  it  is  said, 
"they  claim  not  a  charge,  or  profit  a  prendre 
in  the  soil  of  another."  And,  it  is  added:  "So 
of  a  custom  that  every  inhabitant  of  such  a 
town  shall  have  a  way  over  such  land,  either 
to  the  church  or  market,  etc.;  that  is  good,  for 
it  is  but  an  easement  and  no  profit,  and  a  way 
or  passage  may  well  follow  the  person,  and  no 
such  inconvenience  as  in  the  case  at  bar."  In 
short,  this  authority  throws  the  right  to  take  a 
profit  exclusively  on  the  common  *case  [*  1 24 
of  prescription  in  a  que  estate,  and  it  concludes 
thus:  "But  a  custom  that  an  inhabitant  or  res- 
ident shall  grant  or  take  anv  profit  is  merely 
void."  If  subsequent  English  cases  have  al- 
lowed customary  or  prescriptive  rights  to  in- 
vade and  exclusively  to  enjoy  the  soil  of  an- 
other, to  the  permanent  inhabitants  of  a  certain 
town,  they  have  never  extended  but  uniformly 
denied  it  to  the  inhabitants  of  the  kingdom 
generally.  In  Sherborn  v.  Bostock,  Fitzg.,  51, 
on  a  habeas  corpus  cum  causa,  it  was  returned 
that  any  one  being  indebted  as  executor  by 
simple  contract  within  the  City  of  London, 
might  be  sued  in  the  mayor's  court.  But  it 
it  was  perceived  that  a  debt  being  transitory 
and  following  the  person,  any  citizen  happen- 
ing to  be  in  London,  would  be  brought  within 
the  custom,  and  it  was  resolved  by  the  whole 
court,  "that  the  custom  returned  being  gener- 
al and  such  a  one  as  may  extend  to  every  sub- 
}ect,  whether  a  citizen  or  stranger,  is  void." 
n  Fitch  v.  Bawling,  2  H.  Bl.,  893,  the  action 
was  for  entering  the  plaintiff's  close  at  the 
Parish  of  Steeple  Bumstead,  in  Essex,  and 
there  playing  at  cricket.  The  defendants  jus- 
tified: 1.  Under  an  ancient  custom  for  all  the 
inhabitants  of  the  parish  to  enter  there  and 
play;  and  2.  For  all  persons  for  the  time  being, 
being  in  the  said  parish.  There  was  a  verdict 
for  the  defendant  on  both  pleas;  but  though 
the  court  held  the  first  plea  good,  they  held 
the  second  to  be  bad.  and  ordered  judgment 
for  the  plaintiff.  Buller,  ./..  said:  "I  hold  the 
other  custom  to  be  as  clearly  bad  as  the  first 
{ is  good.  How  that  which  may  be  rlaimed  by 
I  all  the  inhabitants  of  England  can  be  the  sub- 
!  ject  of  a  custom,  I  cannot  conceive.  Customs 
must  in  their  nature  be  confined  to  individu- 
als of  a  particular  description,  and  whatiscom- 
1  mon  to  all  mankind  can  never  be  claimed  as  a 
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custom.  I  perfectly  agree  that  no  action  could 
be  maintained  for  interruption  of  it  any  more 
than  in  the  instance  put  by  my  brother  Bond 
of  a  highway."  Heath,  /.,  put  the  case  on  the 
impossibility  of  there  being  a  grant,  on  which 
the  custom  proceeded.  He  agreed  with  Buller, 
J.,  and  added:  "The  lord  might  have  granted 
such  a  privilege  as  is  claimed  by  the  first  cus- 
tom, before  the  time  of  memory;  as  to  the  sec-' 
ond,  it  is  clearly  bad,  being  for  all  mankind, 
1  25*]  and  on  that  the  case  in  *Fitzg.,  51,  is 
in  point."  I  shall  notice  particularly  but  two 
more  English  cases,  and  these  fully  justify  the 
view  I  have  already  taken  of  Gateward's  case. 
I  said  that  the  public  cannot  prescribe  for  a 
profit  a  prendre  in  the  soil  of  another,  but  that 
this  must  always  be  by  an  individual  on  a  gue 
estate.  The  further  cases  directly  to  this  point 
are  Grimstead  v.  Marlowe,  4  T.  R.,  717,  and 
Hardy  v.  Hollyday,  cited  at  large  by  Buller,  J., 
Id.,  718.  Both  were  much  like  Gateward's 
case,  presenting  justifications  of  customary 
common  of  pasture  in  favor  of  all  inhabitants 
of  (the^former)  a  parish  and  (the  latter)  a  bor- 
ough. There  were  demurrers  in  both  cases; 
in  The  latter  assigning  for  cause  that  the  plea 
should  have  prescribed  in  a  que  estate.  It  is 
sufficient  to  say  that  in  the  first  case  all  the 
judges  agreed  in  what  was  said  by  Ld.  Cfi.  J. 
Kenyon,  repeating  nearly  his  words.  He  said: 
"The  right  which  is  claimed  is  to  take  a  profit 
in  alieno  solo;  but  that,  according  to  Gateward's 
case  and  the  case  of  Hardy  v.  Hollyday,  cannot 
be  claimed  by  custom.  There  may  be  a  cus- 
tom for  an  easement,  as  a  right  of  way,  in 
alieno  solo;  but  for  a  profit  a  prendre,  the  party 
must  prescribe  in  a  queestate."  Buller,  </.,  read 
Ld.  Oh.  J.  King's  M.  S.  note  of  Hardy  v.  Hol- 
lyday, in  which  the  whole  court  agreed,  "that 
where  a  profit  is  to  be  claimed  out  of  another 
man's  soil,  it  must  be  alleged  by  way  of  pre- 
scription and  not  by  custom."  Several  cases 
were  cited  to  the  same  effect,  arguendo,  in  the 
same  case,  by  Palmer,  of  counsel  for  the  de- 
fendant, which  he  tried  in  vain  to  distinguish. 
The  case  of  Bell  v.  Wardett,  Willes,  202,  Am. 
ed.,  1802,  was  of  a  customary  easement  in  nat- 
ure of  a  way  claimed  by  and  allowed  to  all  the 
inhabitants  of  the  Town  and  County  of  New- 
castle-upon-Tyne.  The  right  was  to  walk  and 
ride  for  their  health,  and  several  cases  are  there 
cited  both  by  the  Lord  Chief  Justice,  and  the 
editor  in  notes,  which  show  the  limitation  un- 
der which  such  customs  must  be  taken.  None 
of  the  English  cases  that  I  find,  have  ever  al- 
lowed a  custom  permanently  to  enjoy  the  soil 
of  another,  to  the  inhabitants  of  a  whole  na- 
tion. On  the  contrary,  they  hold  that  the  En- 
glish law  denies  such  a  right.  The  late  case 
ofBlewettv.  Tregonning,  3  Ad.  &  Ell.,  554, 
1  26*1  denies  *that  a  custom  for  the  inhabit- 
ants of  a  parish  to  take  a  profit  in  the  soil  of 
another  can  exist. 

The  law  of  England  coming  to  us  with  such 
restrictions,  we  now  see  why  no  attempt  has 
been  there  made  to  press  the  doctrine  of  dedi- 
cation beyond  a  mere  right  of  travel  or  of  way. 
And  here  we  may  notice  the  great  convenience 
of  such  a  distinction.  The  right  of  way  lies 
mainly  in  streets  or  roads,  for  we  are  not  now 
speaking  of  the  way  upon  the  sea  and  its  arms 
nor  upon  innavigable  rivers.  The  ways  on 
land  are,  in  general,  well  defined  in  their  ex- 
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tent,  even  if  we  include  urban  commons  and 
walks,  or  other  places  of  recreation  by  travel. 
The  owner  of  the  soil  still  retains  many  privi- 
leges: such  as  their  being  generally  open  and 
unincumbered,  ornamented  with  trees,  kept  in 
proper  repair,  open  to  be  depastured  by  him, 
etc.  The  remedies  for  obstruction  are  well 
defined  and  important:  an  indictment  by  the 
people,  an  action  of  trespass  by  the  owner  and 
on  the  case  by  the  traveler  for  special  damage. 
Even  ejectment  will  lie  by  the  owner  for  a  per- 
manent incumbrance;  whereas,  by  a  custom- 
ary profit  a  prendre,  as  of  common,  and  above 
all  a  right  to  deposit  articles  of  merchandise  by 
all  the  world,  the  owner  is  deprived  of  the  use 
of  the  soil  itself;  it  is  covered  with  buildings 
or  by  piles  of  lumber,  heaps  of  manure  or  by 
merchandise,  at  the  discretion  of  all  people. 
Should  he  interfere  by  fencing  or  inclosing  any 
part,  he  is  open  to  indictment,  the  same  as  if 
he  should  inclose  part  of  a  highway.  There  is 
no  one  to  release  it;  no  power  to  discontinue 
or  change  it  as  in  the  case  of  a  highway;  and 
in  the  case  at  bar,  and  all  like  cases,  the  law 
would,  for  aught  I  see,  by  lending  its  sanction 
raise  a  perpetuity. 

Then  have  we  any  adjudged  cases  in  our 
own  or  other  States  or  the  U.  8.,  which  bind 
us  to  depart  so  widely  from  the  common  law? 
None  in  N.  Y. ,  certainly,  which  go  beyond  the 
right  of  way  or  urban  pleasure  grounds;  and  I 
think  we  shall  hereafter  see,  in  Cortelyou  v. 
Van  Brunt,  a  refusal  to  go  further.  This  court 
have  never  gone  beyond  streets  and  roads;  and 
though  the  Court  of  Chancery  has  proceeded 
to  city  and  village  squares  and  commons,  it  still 
*stands  far  short  of  the  doctrine  now  [*1  27 
claimed  of  exclusive  appropriation.  If  it  has 
allowed  the  possibility  of  a  grant  without  a 
grantee,  and  thus  opened  a  new  road  to  pre- 
scription, no  one  has  yet  been  allowed  actually 
to  prescribe  in  a  case  wherein  the  law  has  here- 
tofore held  a  grant  impossible.  Beside,  grants 
without  grantees  have,  so  far.  been  confined, 
by  our  own  chancery  at  least,  to  religious  or 
charitable  purposes.  Much  may  depend  on  the 
statute,  cited  in  Hartford  B.  Church  v.  With- 
erell,  3  R.  S.,  208,  2d  ed.,  sec.  4,  which  seems 
in  case  of  religious  societies,  to  allow  of  a  pro- 
spective grantee,  though  I  confess  I  thought, 
when  that  case  was  before  me  as  Vice- Chancel- 
lor, where  it  was  first  brought,  that  the  grant 
was  utterly  unavailable  as  professing  to  be 
made  in  favor  of  a  legal  nonentity;  and  I  de- 
nied the  injunction  on  that  ground.  The  Chan- 
cellor still  denied  the  injunction,  though  on 
another  ground;  and  his  obiter  adoption  of  the 
cases  in  the  U.  S.  Court,  can  hardly  be  said  to 
have  absolutely  naturalized  their  doctrines  even 
in  his  own  court.  I  confess,  with  deference, 
that  all  the  learning  I  have  seen  upon  the  sub 
ject,  and  we  have  much  in  the  American 
courts,  has  not  yet  convinced  my  mind  that  a 
grant  is  either  good  or  can  even  be  made  so  by 
a  Court  of  Chancery,  either  in  religious  or  oth- 
er cases,  where  there  is  no  person  in  existence 
capable  of  taking  anything  under  it.  Of  course 
it  cannot  be  presumed.  Nor  am  I  convinced 
that  it  will  help  the  case  to  call  the  grant  by 
another  name,  that  of  dedication,  the  limits  of 
which  are  perfectly  restricted  and  defined  by 
the  law,  and  should  remain  so. 

In   Waters  v.  Lttley,  4  Pick..  145,  148,  the 
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Supreme  Court  of  Mass,  adopted  the  law  as  |  by  prescription.  Title  to  land  requires  the 
laid  down  in  Gateward'ft  case.  The  defendant  |  higher  evidence  of  corporeal  seisin  and  invest- 
fisbed  in  the  plaintiff's  pond,  and  being  sued  i  ment.  Prescription  applies  only  to  incorporeal 
in  trespass  offered  to  prove  an  immemorial  cus-  j  hereditaments,  and  whether  the  right  claimed 
torn  for  all  the  inhabitants  of  the  vicinity  to  !  be  considered  as  strictly  a  custom  or  prescrip- 
take  tish  in  the  pond.  Parker,  Ch.  J.,  who  de-  j  tion,  the  principle  is  the  same;  the  only  mate- 
livered  the  opinion  of  the  court,  said  the  cus-  j  rial  distinction  between  them  is,  that  one  is 
torn  was  one  that  could  not  be  sustained  in  local  and  the  other  personal  in  its  nature." 


law.  "  If  such  a  right  is  available  at  all,  it 
must  be  set  up  by  prescription,  etc. .and  should 
be  pleaded  with"a?u0  estate."  He  cited  Gate- 
ward's  case,  and  Grimstead  v.  Marlowe.  A  sub- 
sequent defense  in  the  same  court,  which  seems 
128*J  *to  me  to  have  depended  on  the  same 
principle,  met  with  a  different  reception.  In 
Coolidge  v.  Learned.  8  Pick.,  504,  the  defend- 
ant pleaded  a  prescriptive  right  for  all  the  citi- 
zens of  the  Commonwealth  to  land  and  deposit 
lumber  on  the  plaintiff's  soil  upon  the  bank  of 
Charles  River.  The  court  were  mainly  occu- 
pied in  inquiring  into  the  general  question 
whether  the  doctrine  of  prescription  was  at  all 
predicable  of  Mass. ,  and  concluding  that  it  was, 
they  pronounced,  without  citing  any  authority, 
that  "  the  right  in  question  is  a  public  pre- 
scriptive right,  and  as  such  is  well  pleaded." 
The  case  is,  indeed,  all  fours  with  the  one  be- 
fore us.  A  court  sitting  under  the  same  sys- 
tem of  laws,  in  a  neighboring  State,  has  refused  j  to  creating  or  discontinuing  them.  The  land- 
to  sanction  such  a  defense.  Belhum  v.  Turner,  ings  and  watering-places  are  spoken  of  as  hav- 
1  Greenl.,  111.  The  public  had  been  in  the  ing  been  laid  out,  or  hereafter  to  be  laid  out, 
habit  of  landing  lumber  from  Eastern  River  on  i  and  the  3d  section  treats  them  as  boinsr  record- 


Then  is  the  case  altered  by  any  statutory 
provisions  or  other  institutions  applicable  to 
Long  Island  ?  Or  by  any  proceedings  to  cre- 
ate, ascertain  or  assert  a  claim  to  the  particu- 
lar place  in  question?  There  were  some  pe- 
culiarities in  the  Long  Island  system  of  roads, 
which  led  the  Legislature,  at  an  early  period, 
to  embody  the  statute  regulations  for  this  dis- 
trict by  themselves,  2  R.  L.,  of  1801,  p.  191, 
and  they  have  been  so  continued  in  all  the  sub- 
sequent revisals.  2  R.  L.,  of  1813,  p.  304  ;  3 
R.  8.,  of  1830,  2d  ed.,  243.  But  these  did  not, 
at  first,  consist  in  any  connection  of  highways 
with  public  landings  and  watering-places;  for, 
it  was  admitted  on  the  argument,  that  the  lat- 
ter occur  for  the  first  time  in  the  Statute  of 
1813,  sees.  1,  2,  where  they  are  grouped  with 
roads,  and  placed  under  the  direction  of  the 
Commissioners  of  Highways  in  respect  to  reg- 
ulating, opening  and  altering  them,  but  not  as 


the  plaintiff's  close,  at  or  near  the  shore,  for  35 
years  before  suit  brought.  On  a  verdict  for 
the  plaintiff,  and  a  motion  for  a  new  trial,  the 
decision  turned  mainly  on  the  sufficiency  of  the 
proof  to  fix  the  plaintiff  with  knowledge,  and 

R've  an  adverse  character  to  the  occupation, 
was  material,  however,  for  the  court  to  no- 
tice whether  the  defense  was  known  to  the  law; 
in  respect  to  which  Mellen,  Ch.  J.,  who  deliv- 
ered ihe  opinion  of  the  court,  thus  expressed 
himself:  "  This  user  is  urged  as  the  founda- 
tion of  a  legal  presumption  that  the  place  in 
question  had  formerly  been  granted  as  a  public 
landing.  Numerous  cases  have  been  cited  by 
the  counsel  for  the  defendant  to  establish  this 
position,  and  show  that  grants  have  been  pre- 
sumed after  a  user  of  little  more  than  20  years. 
With  respect  to  these  cases,  it  may  be  remarked 
that  they  relate  to  claims  of  a  private  nature; 
of  privileges  or  easements  enjoyed  by  individ' 
uals."  He  adds. that  the  presumption  of  a  grant 
between  individuals  is  the  foundation  of  the 
defense.  The  customary  landing  on  the  banks 


ed,  and  prescribes  the  power  of  the  Commis- 
sioners in  removing  obstructions  and  encroach- 
ments, and  opening  them  to  their  recorded 
width.  The  5th  section,  p.  307,  gives  an  ap- 
peal from  the  Commissioners  to  three  county 
judges,  for  the  purpose  of  reviewing  any  reg- 
ulation of,  or  refusal  to  regulate  a  public  land- 
ing or  watering-place;  and  directs  the  mode  of 
proceeding  and  'declares  its  effect.  In  [*13O 
the  main,  these  provisions  are  retained  by  the 
Revision  of  1830,  8  R.  8.,  243.  sec.  1,  sub.  1  ; 
Id. ,  pp.  251-253 ;  but  both  Acts,  in  respect  to 
the  mode  of  creation,  the  existence  and  evidence 
of  landings  and  watering  places,  leave  matters 
where  they  found  them.  The  last  revision,  3 
R.  8., 254,  255.  seems  for  the  first  time  to  have 
given  the  power  of  inquiring  summarily, 
through  a  justice  and  jury,  into  the  question 
of  encroachment.  This  is  confined  to  highways 
properly  so  called,  and  the  penalty  of  $5 
for  obstruction,  etc  ,  formerly  given,  2  R.  L. 
of  1818,  p.  810.  sec.  15,  in  respect  to  highways, 
public  landings  and  watering-places,  is  now 


of  a  river  seems,  in  Pa.,  to  have  been  uniform- 1  confined  to  roads  and  bridges.  3  R.  S.of  1830, 
ly  resisted,  a*  affording  no  evidence  even  of  a  j  254,  sec.  83.  In  Mar.,  1835,  the  (Commission- 
right  of  way.  Chamber*  v.  Furry,  1  Yeates,  |  ers  of  Highways  of  North  Hempstead,  assum- 
167;  Cooper  v.  Smith,  9  Serg.  &  R. .  26.  The  ing  the  power  to  have  been  conferred  on  them 
extravagant  claim  set  up  in  the  ca*c  at  bar,  to  by  the  Statute  8  R.  8.,  248,  sec.  1,  caused  the 
cover  the  plaintiff's  land  with  heaps  of  manure  ,  lociu  in  quo  to  be  laid  out  or  ascertained  as  a 
and  piles  of  lumber,  was,  I  think,  in  effect,  re-  >  public  landing,  and  a  jury  were  shortly  after 
1  2J)*]pudiated  by  this  court  in  *Cortelyou  v.  :  convened,  on  due  notice  to  the  plaintiff,  who 
Van  Bmndt,  2  Johns.,  857.  The  defendant,  as  |  found  and  certified  that  IK;  hud  encroached 
one  of  the  inhabitants  of  New  Ulretcht.  sought  upon  it.  Both  these  proceedings  were  before 
to  prescribe  for  a  right  of  erecting  flMhinghuts  j  us  in  May  Term.  1887, when  the  reversal  of  the 
on  the  shore  of  Long  Island,  to  subserve  the  l  acts  of  the  Commissioners  bv  the  county  Judges 
right  of  common  fishing  in  the  sea.  Mr  J.  was  affirmed  ;  and  the  certificate  of  the  jury 
Thompson,  in  delivering  the  opinion  of  the  >  and  proceedlnjrsconnected  with  it  were  refused 
court,  said:  "Nor  will  prescription,  in  any  i  to  be  considered,  because  not  such  a  judicial 
case,  give  a  right  to  erect  a  building  on  anoth-  (  matter  as  could  be  brought  Iwfore  us  for  re- 
er's  land.  This  is  a  mark  of  title  and  of  ex-  view.  The  suit,  therefore,  which  was  by  rtr- 
clusive  enjoyment,  and  It  cannot  be  acquired  ttoniri.  was  dismissed.  17  Wend.,  9,  15.  Yet 
WKSD.  20.  N.  Y.  R..  18.  51  HOI 
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the  certificate  is  still  insisted  upon  as  an  an- 
swer to  the  action, in  short.as  establishing  con- 
clusively, by  an  adjudication  involving  the 
question  of  public  landing,  that  such  an  ease- 
ment existed.  No  power  is  given  by  the  stat- 
ute either  to  the  Commissioners  to  lay  out  or 
the  jury  to  certify  encroachments  upon  a  pub- 
lic landing  eo  nomine;  such  power  is  confined 
to  highways,  and  I  should  think,  with  the  in- 
tention apparent  upon  the  statute,  to  exclude 
any  power  as  to  the  creation  of  public  landings, 
even  if  they  are  to  be  deemed  in  any  sense 
synonymous  with  highways.  The  1st  section, 
sub.  2*  gives  the  Commissioners  power  "to  reg- 
ulate the  roads,  public  landings,  and  watering- 
places,  already  laid  out,  and  to  alter  such  of 
them  as  they, or  a  majority  of  them,  shall  deem 
131*]  inconvenient. "  *In  the  provisions  which 
follow  as  to  describing  old  and  laying  out  new 
roads,  landings  and  watering-places  are  ex- 
cluded all  mention;  and  so  of  the  proceedings  by 
jury  to  determine  and  certify  encroachments. 
All  are  confined  to  highways.  This  term  is  said 
by  the  defendant's  counsel  to  be  generic  and 
to  comprehend  landings.  The  selectmen  in 
Bethum  v.  Turner,  1  Greenl.,  111.  had  power 
to  lay  out  highways  ;  but  their  laying  out  a 
landing  and  place  of  deposit  was  held  no  pro- 
tection to  its  occupants;  and  we  held  the  same 
thing  in  respect  to  these  very  men  of  North 
Hempstead.in  their  certiorariag&insl  the  judges 
of  Queens,  17  Wend.,  9,  12. 

It  is  clear  to  my  mind,  even  if  the  certificate 
of  the  jury  were,  in  a  proper  case,  to  have  the 
effect  of  a  judgment  between  these  parties, that 
the  matter  was  equally  beyond  their  jurisdic- 
tion as  it  was  beyond  that  of  the  Commission- 
ers. As  remarked  by  Ch.  J.  Nelson, in  the  case 
cited, the  only  way  in  which  they  could  act  fa- 
vorably to  a  landing,  would  be  indirectly,  by 
exerting  their  statute  powers  for  establishing 
and  preventing  encroachment  on  a  highway, 
leading  to  and  connecting  with  it.  In  this  re- 
spect, as  to  subject-matter,  the  powers  of  the 
Commissioners  and  jury  are  commensurate  ; 
the  Commissioners  may  lay  out  de  TIOW,  or  de- 
scribe and  record  an  old  highway;  and  the  jury 
settle  the  question  of  encroachment  upon  high- 
ways, where  the  point  is  disputed;  but  the  pow- 
er does  not  extend  to  landings.  Independent 
of  what  I  take  to  have  been  the  plain  intent  of 
the  Legislature,  a  landing,  even  though  for  the 
purposes  of  direct  transit,  is  more  than  a  high- 
way. The  relative  rights,  both  of  owner  and 
passenger  in  a  highway,  are  perfectly  under- 
stood and  familiarly  dealt  with  by  the  law. 
Subject  to  the  right  of  mere  passage,  the  own 
er  of  the  soil  is  still  absolute  master.  The  horse- 
man cannot  stop  to  graze  his  steed, without  be- 
ing a  trespasser;  it  is  only  in  case  of  inevitable, 
or  at  least  accidental  detention,  that  he  can  be 
excused  even  in  halting  for  a  moment.  The 
landing  of  wagons,  horses  and  passengers  on 
the  shores  of  a  river,  a  sea  or  an  ocean,  even 
though  it  be  upon  a  dedicated  or  recorded  high- 
way on  the  land  connecting  with  the  watery 
132*]  way,  and  for  the  direct  *purpose  uf  go- 
ing onward,  is  still  a  trespass  on  the  riparian 
owner,  unless  we  could  suppose  such  acts  to 
be  performed  without  any  contact  between  the 
vessel  and  the  shore.  In  Chambers  v.  Furry, I 
Yeates,  167,  the  plaintiff,  who  owned  the  east- 
ern shore  of  the  Susquehannah  River,sued  the 
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defendant,  who  had  a  right  of  ferriage  from 
the  western  shore,  in  trespass  for  landing  his 
passengers  on, and  taking  them  from  the  plaint- 
iff's soil,  with  freight;  for  all  which  he  was  ac- 
customed to  receive  ferriage.  The  landing  and 
reception  is  said,  by  the  case,  to  have  been 
from  and  on  board  the  defendant's  flats,which 
I  suppose  answered  to  our  scows.  The  defense 
was  that  the  locus  in  quo  was  a  public  high  way. 
The  defendant  failed  to  establish  that  fact;  but 
M'Kean,  Ch.  J.t  and  Yeates,  </.,  said:  "Had  it 
been  a  highway,  would  it  have  been  a  justifi- 
cation? The  public  would,  in  that  case,  have 
been  entitled  to  a  right  of  passage  ;  but  the  ti- 
tle to  the  soil,  the  stones.the  wood, or  the  grass 
growing  thereon, would  have  still  continued  in 
the  owner  of  the  lands.  The  use  of  the  ground 
would  have  been  dedicated  to  the  public  for 
particular  purposes  only.  The  books  lay  it 
down  that  in  England  the  right  to  the  bed  of  a 
navigable  river  is  presumed  to  belong  to  the 
Crown  and.  of  course,  in  such  case  here,  to  the 
Commonwealth,  utgue  ad  Jilum  aquce;  but  the 
right  to  the  adjoining  land  rests  in  the  owner 
of  the  soil.  Hence  arises  the  right  to  wharves 
in  the  City  of  Philadelphia,  and  commercial 
ports.  No  one  can  use  them  without  making 
compensation  to  the  respective  proprietors. 
Cooper  v.  Smith,  9  Serg.  &  R.,  26, was  an  eject- 
ment against  a  ferryman  for  claiming  and  ex- 
ercising a  similar  right  on  the  plaintiff's  soil, 
who  was  a  riparian  owner  on  the  Youghiogany 
River.  The  court,  by  Duncan,  J.,  adopted  the 
reasoning  in  Chambers  v.  Furry.  They  say  : 
"The  place  where  the  landing  was,  if  a  public 
highway,  in  an  action  of  trespass  would  not  be 
a  justification.  The  position  of  the  court  'that 
Sumral  might  lawfully  ferry  and  land  his  boats 
on  the  public  road,'  was  erroneous,  for  this 
was  the  very  question  in  Chambers  v.  Furry. 
There  are  a  few  ferries  whose  landing  is  not  a 
common  highway."  The  case  was  now  before 
the  Court  on  Error,  from  the  C.  P.,  on  the 
charge  *of  President  Roberts,  who  had  [*133 
used  that  language  to  the  jury  now  quoted, 
and  denied  by  the  court.  Yet  the  case  went  for 
the  plaintiff, on  a  failure  to  make  out  an  actual 
highway,  and  the  judgment  was,  therefore, 
affirmed.  But  in  Chessv.  Manown,S  Watts,219, 
the  very  point  was  decided  that  you  cannot 
moor  your  boat,  and  land  from  the  river  on  a 
road,  though  it  be  regularly  laid  out  and  con- 
nected with  the  boat  highway  on  the  river. 
The  court  said  :  "The  franchise  of  the  public 
was  to  pass  over  the  soil  and  no  more."  The 
case  is  the  stronger  as  the  road  was  laid  out 
with  its  termination  at  low  watermark,  and  as 
in  Pa.,  it  is  well  known  that  all  the  considera- 
ble rivers,  even  above  tide, contrary  to  the  rule 
in  most  of  the  other  States.and  especially  here, 
are  deemed  the  soil  of  the  State,  not  of  the  ri- 
parian owners.  Shrunk  v.  Nat.  Co.,  14  Serg. 
&  R.,  71.  The  right  in  question  was  to  a  high- 
way over  Manown'sfarm  ontheMonongahela, 
which  has  been  judicially  pronounced  within 
the  local  rule.  14  Serg.  &  R.,  79,  per  Tilgh- 
man,  Ch.  J.  Still,  inasmuch  as  there  the  own- 
er has  a  freehold  as  against  all  except  the  State, 
down  to  low  water  mark.it  was  held  that  even 
a  road  to  that  point  would  not  sanction  the 
landing  with  ferry-boats  and  passengers  on  his 
land.  The  amount  of  these  cases  is,  that  roads 
are  made  to  be  traveled  on,  and  not  to  be  oc- 
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cupied,  much  less  blocked  up  by  sloops  and 
scows.  If  the  contrary  were  allowed,  the  fer- 
ryman might  derive  a  profit  from  his  toll, 
which  belongs  to  the  owner,  under  pretense  of 
a  free  passage,  The  intention  of  laying  out  a 
public  highway,  is  to  make  a  free  passage,  not 
a  profit  to  the  owners  of  water  craft.  The  ease- 
ment is  for  land,  not  water  carriage  and, there- 
fore, is  not  to  be  touched  by  the  latter,  with- 
out the  permission  of  the  owner. 

To  what  cases  the  words  "public  landings" 
and  "watering-places,"  which  have  found  their 
way  into  the  Statute  Concerning  Long  Island, 
are  to  be  applied,  we  are  still  left  to  conjecture. 
The  statute  goes  farther  than  to  suppose  a  mere 
prescriptive  or  customary  existence  ;  it  takes 
them  to  have  been  laid  out,  or  hereafter  to  be 
laid  out:  so  far  using  words  applicable  to  high  - 
*ways,  which  are  laid  out  by  Commissioners 
134*1  *under  prescribed  forms  ;  2  R.  S.  of 
1813,  pp.  304,  305;  3  R.  8.  of  1830,  p.  243;t>Mfe. 
also,  2  R.  L.  of  1813,  p.  307,  sec.  8,  and  3  R. 
8.  of  1830,  p.  255.  sec.  93  ;  yet  we  are  referred 
to  no  power  in  any  one  or  more  persons  to  lay 
them  out.  The  statute  studiously  avoids  any 
such  power.  The  attention  of  counsel  was 
drawn  to  this  subject,  by  what  we  said  on  re- 
pudiating the  assumed  power  of  the  Commis 
sioners,  in  17  Wend.,  11,  12.  The  suggestion 
was,  I  think,  before  counsel,  when  they  tried 
Pearsall  v.  Hewlett,  one  of  the  cases  now  before 
us  ;  and  it  is  now  confessed  that  no  power  has 
been  discovered  in  any  statute  or  charter  to  lay 
out  landings.  In  one  case,  I  perceive,  that  what 
was  called  by  the  Act  of  1801,  2  R.  L.,  p.  193, 
sec.  5,  "landing  place"  simply,  is,  by  the  later 
statutes  altered  to  "public  landing  place."  2R. 
L.  of  1813,  p.  307.  sec.  8,  and  3  R.  S.  of  1830, 
p.  255,  sec.  93.  It  is  said  that  the  laying  out, 
can  only  mean  an  appropriation  by  public  user 
in  the  nature  of  a  prescription  ;  but  we  have, 
1  think,  seen  clearly  that  the  common  law  it- 
self stands  in  the  way  of  any  such  assumption. 
Other  statutes,  I  perceive,  assume  that  tracts 
of  land,  common  to  some  towns,  are,  or  were 
once  owned  by  them;  8  R.  8.,  p.  356,  sec.  17, 
20  ;  to  what  extent  I  do  not  know;  but  in  Oys- 
ter Bay,  they  are  treated  as  comprehending 
beaches  and  marshes.  Id.,  sec.  20.  Landings 
and  watering-places  on  such  lands  would  be  of 
course,  inadegree.public.  In  Cortelyov^.  Van- 
Brundt,  2  Johns.,  857,  a  public  landing-place 
is  presented  as  recorded  in  the  old  county  book 
of  roads.  It  is  called  a  common  landing-place. 
The  power  of  Commissioners  even  to  regulate 
watering-places,  on  the  assumption  that  all  the 
neighbors  had  immemorially  used  them,  has, 
I  know,  been  resisted,  and  I  think  effectually. 
The  Commissioners  had  twice  attempted  to 
regulate  a  watering-place  in  Crab  Meadow,  in 
the  Town  of  Hunungton,  Suffolk  Co.  It  was 
a  pond,  about  8  rods  in  circumference.  Pinck- 
ney,  who  claimed  the  pond,  appealed  to  three 
judges  of  the  C.  P.,  first  in  1821,  when  they 
reversed  the  decision  of  the  Commissioners ; 
and  again,  in  1822,  when  a  subsequent  decision 
of  the  nine  Commissioners  was  affirmed,  on 
the  ground  of  immemorial  user  by  the  public. 
135*J  From  the  last  decision,  the*case  came 
before  this  court  (my  notes  say)  in  October 
Term,  1827,  when  the  decision  was  reversed. 
Two  questions  were  discussed  by  the  judges : 
1.  The  right  of  the  public  to  interpose  such  a 
WEND.  20. 


claim  ;  and  2.  The  effect  of  the  first,  as  a  bar 
to  the  second  proceeding  of  the  Commission  • 
era.  The  only  notes  I  have  of  the  decision  ap- 
pear to  be  recent,  and  on  what  information 
they  were  made,  I  do  not  remember.  The 
ground  is  not  stated,  and  I  maybe  mistaken  in 
other  respects  ;  but  my  notes  are  full,  that  dif- 
ficulties were  felt  in  the  course  of  the  consul- 
tation, as  to  the  legal  existence  of  such  public 
customs  ;  and  the  origin  and  character  of  the 
Long  Island  watering- places  were  not  satisfac- 
torily explained.  They  were  assimilated  by 
counsel  in  argument  to  that  which  I  have  be- 
fore mentioned  from  Co.  Litt.,  56  a.  which  we 
have  seen  was  local  to  the  people  of  a  definite 
place.  Towns  are  known  to  have  common 
lands ;  and  these  reaching  the  sea-shore,  on 
Long  Island,  may  perhaps  be  thrown  out  tem- 
porarily, or  by  permanent  regulation,  at  least 
for  the  use  of  the  town's  people.  It  is  enough, 
however,  that  we  are  thrown  upon  the  common 
law,  which  does  not  recognize  any  such  pre- 
scriptive easement  for  the  benefit  of  a  whole 
people.  See  Manning  v.  Wasdale,  5  Ad.  & 
Ell.,  758. 

I  will  merely  add,  upon  the  main  question, 
that  considering  our  extensive  lines  of  coasts, 
immense,  when  we  take  into  the  account  our 
seas,  lakes  and  rivers  ;  the  long  public  enjoy- 
ment throughout,  of  landings  on  mere  courte- 
sy, and  under  the  notion,  I  am  persuaded,  of 
mere  license  revocable  when  the  resort  should 
become  inconvenient;  considering  the  like  cir- 
cumstances in  respect  to  other  objects,  such  as 
watering-places  at  the  shore  and  in  creeks, 
springs  and  wells;  a  rule  of  law,  which  should 
admit  the  possibility  of  turning  such  enjoyment 
into  prescriptive  and  absolute  right  on  the  part 
of  the  public,  would  open  a  field  of  litigation, 
which  no  community  could  endure.  What  is 
still  worse  in  a  moral  point  of  view,  it  would 
be  perverting  neighborhood  forbearance  and 
good  nature,  to  the  destruction  of  important 
rights.  We  shall  do  quite  enough  for  the  pub- 
lic, I  imagine,  by  giving  them  dedicated  streets 
and  ways;  and  at  any  *rate,  if  we  shall  [*136 
hereafter  go  with  some  courts,  in  refusing  to  a 
man  the  right  of  modifying  a  tract  of  his  own 
land,  because  it  has  found  its  way  on  to  his 
map,  or  been  talked  of  by  him  as  a  public 
square  of  a  city  or  village.  For  aught  I  know, 
we  must  do  this  even  as  to  whole  farms,  which 
modern  speculation  may  have  dedicated  as 
pleasure  grounds  for  lithographic  cities.  In 
the  court  where  we  sit,  however,  the  doctrine 
has  not  yet  been  practically  extended  to  sub- 
serve the  purposes  of  pleasure  or  fancy. 
•  Our  remarks,  so  far  as  they  regard  the  iden- 
tity of  the  landing  with  a  mere  right  of  way, 
are  made  more  especially  in  respect  to  the  de- 
fense of  Mr.  Hewlett,  who  is  sued  by  the  pres- 
ent plaintiff,  for  acts  which  he  claims  to  have 
performed  as  a  Commissioner  of  Highways,  in 
working  the  lociit  in  quo.  and  maintaining  his 
ground  there,  by  assaulting  the  plaintiff,  who 
came  and  sought  to  expel  him.  Neither  his  own 
proceedings,  In  conjunction  with  his  brother 
Commissioners,  nor  those  before  the  justice  and 
jury,  can  protect  him.  for  there  was  no  juris- 
diction. So  far  as  the  evidence  offered  in  (lint 
case  went  to  a  user,  for  the  pur|x>ses  of  a  public 
landing,  we  have  seen  that  it  was  inadmissible, 
as  not  going  to  confer  a  right  on  any  one. 
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In  no  possible  view,  if  we  are  correct  in  say- 
ing that  dedication  is  predicable  only  of  a 
highway.can  the  defendant,  Post,  be  protected 
throughout,  for  he  not  only  entered  and  re- 
moved the  plaintiff's  fence,  but  deposited  ma 
nure  on  his  land.  Clearly  this  would  be  an  in- 
jurious excess,  and  a  trespass  upon  the  soil  of 
any  highway.  But  Hewlett  offered  to  show  in 
addition,  that  he  confined  himself  to  a  dedi- 
cated highway.  He,  too,  entered,  not  for  the 
purpose  of  passage,  but  to  repair  by  ploughing 
down  a  knoll  into  a  marsh.  I  say  nothing  of 
the  supposed  benefit  to  the  plaintiff.  It  was 
correctly  answered,  nor  is  any  point  made  to 
the  contrary,  that  an  owner's  soil  cannot  be 
legally  entered  and  worked  by  another,  under 
any  pretense  of  supposed  benefit.  As  a  private 
citizen,  and  without  authority  from  the  Over- 
seer of  Highways,  Hewlett  might  pass,  but 
could  not  legally  stop  and  make  repairs. 
137*]  *Had  Hewlett  offered  to  prove  that 
the  locus  in  quo  was  a  public  highway,  and  that 
he  was  simply  engaged  in  repairing  it  as  such, 
under  orders  from  the  Town  Commissioners, 
I  think  the  proof  should  have  been  received. 
The  objection  to  that  on  the  part  of  the  plaint- 
iff is,  that  the  locus  in  quo  having  become  a 
public  highway  by  dedication,  its  working 
and  repair,  if  allowable  at  all,  belonged  to  those 
who  used  >it,  and  not  to  the  Commissioners  ; 
that  to  warrant  the  interference  of  the  town 
authority,  it  must  have  been  recorded.  That 
certainly  is  not  a  universal  requisite ;  for  the 
statute  itself  places  roads,  which  were  used  20 
years  next  preceding  1797,  though  not  recorded, 
on  the  footing  of  those  which  are.  3  R.  S., 
253,  sec.  82.  We  think  a  road  dedicated  to  the 
public,  and  accepted  by  the  Commissioners, 
may,  and  must  be  repaired  in  the  ordinary  way. 
The  point  was  directly  resolved  in  State  v. 
Campton,  2  N.  H.,  513,  on  full  consideration  ; 
and  in  England,  it  is  well  settled,  that  the  parish 
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!  (which  for  this  purpose  answers  to  our  town) 
|  is  primajaeie  bound  to  repair  a  public  road  in 
|  all  cases;  and  that  if  the  duty  lie  upon  any  oth- 
er, some  special  reason  should  be  shown. 
Woolr.  Ways,  76  and  cases  cited  ;  Ashurst,  J. , 
in  King  v.  Sheffield,  2  T.  R.,  106.  111.  There 
may  be  an  objection  to  a  Commissioner  inter- 
fering personally,  and  not  by  an  Overseer;  but 
we  need  not  inquire  further  of  his  power  over 
the  premises  as  a  highway,  for  he  did  not  come 
to  it  as  being  a  highway,  his  proposition  at  the 
outset  was  to  prove  it  a  public  landing  place,  and 
place  of  deposit;  and  that  the  Commissioners 
met  and  determined  to  regulate,  repair.and  alter 
it  as  such,  and  that  he  was  acting  under  their 
determination.  On  the  judge  rejecting  that  evi- 
dence, he  offered  to  show  in  addition,  that  the 
place  was  a  highway.  He  was  there  without  ( 
any  order  to  work  it  as  such,  and  comes  back" 
therefore  to  the  rank  of  a  private  person.  No 
power  existed  to  make  the  order  in  respect  to 
a  public  landing-place  or  depot,  to  be  made 
out  by  prescription  or  custom ;  for  we  have 
seen  that  none  such  can  exist,  and  none  other 
was  offered  to  be  shown. 

In  short,  the  landing  and  depot  were  the 
ground  on  which  the  defense  turned  in  both 
causes.  They  were  allowed  as  *a  de-  [*138 
fense  in  Pearsattv.  Post,  where  the  verdict  was 
for  the  defendant,  and  in  which  there  must  be 
a  new  trial.  In  Pearsall  v.  Hewlett,  the  defense 
was  disallowed,  and  a  verdict  found  for  the 
plaintiff  and,  therefore,  in  that  cause,  a  new 
trial  should  be  denied. 
Ordered  accordingly. 

Affirmed— 22  Wend.,  425,  559. 

Denied— 42  Am.  Rep.,  592  (58  N.  H.,  430). 

Distinguished— 82  N.  Y..  270. 

Cited  in— 6  Hill,  411 ;  62  N.  Y..  388 ;  1  Trans.  App.. 
139 ;  6  Barb.,  271 ;  11  Barb..  393,  462 ;  14  Barb.,  521 ;  18 
Barb..  529;  19  Barb..  219  ;  20  Barb.,  34  ;  39  Barb..  503 ; 
41  Barb.,  135  :  33  How.  Pr.,  47  ;  59  111.,  494 ;  30  Ind.,  390 ; 
19  Kan.,  506 ;  21  Mich.,341;  13  Minn..  36 ;  33  N.  J.  L., 
227  ;  50  Am.  Dec.,  655, 656  (31  Me.,  134). 
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139*]  *THE  MAYOR,  ETC.,  OF  THE  CITY 
OF  NEW  YORK, 

v. 

STONE  ET  AL. 

Damages  for  Destruction  of  Buildings  in  New 
York  City  to  Prevent  Spread  of  Fires— Stat- 
ute—  Wfu>  may  Claim — Lien — Interest — In- 
surance. 

Under  the  Act  subject!  ng  the  City  of  N.  Y.  to 
the  payment  of  damages  occasioned  by  the  destruc- 
tion or  buildings  by  order  of  the  Mayor,  to  prevent 
the  spreading1  of  a  conflagration,  no  one  but  owners 
or  persons  having  an  estate  or  interest  in  the  build- 
ing destroyed  are  entitled  to  claim  damages. 

An  owner  or  lessee  who  has  goods  on  hand  as  a 
factor  or  commission  merchant,  and  has  a  lien 
upon  the  same  for  charges  or  advances,  may  claim 
damages  to  the  amount  of  his  lien ;  but  he  is  not 
entitled  to  claim  the  value  of  the  goods  for  the  ben- 
efit of  the  owner. 

A  person  having  goods  stored  in  a  building  de- 
stroyed, of  which  he  is  not  a  tenant  or  occupant,  is 
not  entitled  to  be  a  claimant  under  the  Act. 

It  is  no  bar  to  a  claim  that  the  party  asking  an  as- 
sessment had  effected  an  insurance  upon  the  prop- 
erty destroyed,  and  has  received  moneys  on  such 
Insurance. 

Interest  upon  the  value  of  the  goods  lost,  is  a 
proper  Item  in  the  estimate  of  damages. 

Citations  -17  Wend.,  285;  2  Bl.  Com.,  103;  1  R.  L.» 
508,  sec.  1 :  Laws  1816.  p.  63:  3  Bac.  Abr.,  512 ;  2  Salk.. 
613 ;  2  Saund..  374. 370,  380,  n.  15. 

THIS  case  came  before  the  court  on  a  return 
to  a  eertiorari  made  by  the  C.  P.  of  N.  Y., 
to  review  the  proceedings  bad  in  that  court 
for  tbe  purpose  of  assessing  tbe  damages  sus- 
tained by  tbe  defendants  in  error  in  conse- 
14O*]  quence  *of  the  destruction  of  a  build- 
ing of  which  they  were  lessees  by  order  of  the 
Mayor  of  N.  Y.  with  the  concur;  ,-nce  of  two 
of  the  aldermen  of  the  city,  by  virtue  of  the 
powers  conferred  upon  him  by  the  81st  section 
of  the  Act  particularly  relating  to  the  City  of 
N.  Y.,  2  R.  L.,  868,  during  the  great  fire  in 
that  city,  which  commenced  Dec.  16,  1885. 
The  return  showed  :  1.  A  precept  issued  by 
the  Mayor  commanding  the  sheriff  to  summon 
a  jury  to  inquire,  etc.  2.  An  inquisition  of  the 
jury  finding  that  the  defendants  in  error  were 
lessees  of  a  building  destroyed,  and  assessing 
their  damages  at  a  certain  sum.  8.  An  affida- 
vit of  the  counsel  of  the  Corporation  detailing 
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the  facts  elicited  on  the  inquiry,  as  that  the  de- 
fendants in  error  had  at  the  time  goods  in  store 
to  the  amount  of  $225,743.70,  of  which  goods 
a  part  only  amounting  in  value  to  $4,586.52 
belonged  to  them,  and  the  residue  was  held  by 
them  as  factors  or  commission  merchants,  and 
that  a  portion  of  the  goods  belonging  to  them 
to  the  value  of  $1,614.80  was  saved  ;  that  the 
goods  in  the  store  at  the  time  of  the  fire  were 
insured  to  the  amount  of  $106,500  on  policies 
of  insurance,  of  which  sum  $60.960  had  been 
paid  by  the  insurers,  and  received  by  the  de- 
fendants in  error.  4.  An  agreement  that  the 
assured  should  pay  over  to  the  insurers  such 
proportion  of  the  damages  which  should  be  re- 
covered in  their  proceedings  as  should  belong 
to  them;  and  5.  A  rule  of  the  C.  P.  setting 
forth  the  inquisition  and  stating  the  filing  of 
the  affidavit  of  the  counsel  of  the  Corporation, 
and  then  confirming 'the  inquisition.  There 
were  two  other  cases  brought  up  at  the  same 
time,  in  which  the  proceedings  were  the  same 
as  iilum-  stated,  except  that  by  one  of  the  in- 
quisitions damages  were  assessed  and  allowed 
to  several  individuals  without  stating  tbe  in- 
terest they  had  in  the  building  destroyed,  or 
the  nature  of  the  loss  sustained,  as  thus  "  and 
they  further  upon  their  oaths  say  that  George 
Meyer  having  an  interest  in  the  said  premises 
Number  57  Water  Street,  has  sustained  dam- 
age by  the  means  in  the  said  writ  mentioned 
over  and  above  his  costs  and  expenses  of  the 
said  inquisition  and  proceedings  to  the  amount 
ot  $4,845.88,  besides  *his  expenses  in-  |  *  14  1 
curred  about  the  said  inquirv,  assessment  and 
proceedings  to  be  taxed  and  allowed."  In  ref- 
erence to  which  assessment  in  favor  of  George 
Meyer  the  counsel  for  the  Corporation  in  his 
affidavit  stated:  "  that  a  claim  was  also  made 
by  and  on  behalf  of  George  Meyer  for  mer- 
chandise destroyed  in  the  cellar  of  the  said 
building  No.  57,  Water  Street,  valued  at 
$4.959.50,  at  a  credit  price;  in  relation  to  which 
claim  it  appeared  in  evidence  that  the  whole  of 
the  said  merchandise  belonged  to  persons  in 
London,  and  bad  been  consigned  to  the  said 
George  Meyer  for  sale  ;  and  that  the  same  was 
deposited  bv  him  on  storage  with  the  said 
Lansing  and  Monro  in  the  said  cellar."  The 
counsel  for  the  Corporation  further  stated  in 
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his  affidavits  in  one  or  other  of  the  cases,  that 
the  judge  presiding  at  the  taking  of  the  inquests 
charged  the  jury  in  substance  ;  that  a  lessee  of 
a  building  destroyed  was  entitled  to  recover  the 
full  value  of  goods  lost  by  such  destruction,  al- 
though he  held  them  merely  as  a  factor  for 
sale  on  commission,  because  a  commission 
merchant,  having  goods  on  hand  for  sale,  upon 
which  he  had  made  advances  or  had  a  lien, 
was  in  law  deemed  the  owner  of  the  goods 
and  was  entitled  to  recover  the  full  value  there- 
of in  his  own  name,  subject  only  to  an  account 
with  his  principal  ;  that  the  circumstance  of 
the  goods  having  been  insured  and  of  mon- 
eys having  been  received  on  such  insurance, 
was  not  a  ground  of  diminishing  the  recov- 
ery inasmuch  as  the  assurers  had  a  right 
by  substitution  to  indemnity  in  the  name  of 
the  assured  under  the  Act;  that  persons  hav- 
ing property  stored  in  a  building,  although 
not  tenants  or  occupants  thereof,  were  pro- 
tected by  the  Act  equally  with  owners,  lessees 
or  occupants,  and  might  be  claimants  under 
the  Act ;  that  it  made  no  difference  whether 
the  property  belonged  to  the  claimant  in  his 
own  right,  or  was  held  by  him  as  a  consignee, 
commission  merchant,  factor  or  agent,  and 
that  the  jury  would  be  warranted  in  allow- 
ing interest  upon  the  value  of  the  goods  de- 
stroyed; which  charge  was  excepted  to  by  the 
counsel  for  the  Corporation.  The  jury  in  mak- 
ing their  assessment  followed  the  instructions 
of  the  judge.  The  causes  were  argued  by, 
142*]  * Messrs.  R.  Emmet  and  G.  P. 
Talman,  for  the  Corporation. 

Messrs.  D.  Lord,  Jr.,  and  S.  A.  Foot, 
for  defendants  in  error. 

By  tlie  Court,  Nelson,  Ch.  J.  We  have  al 
ready  determined,  in  construing  the  81st  sec- 
tion of  the  Act  Relating  to  the  City  of  N.  Y. , 
that  the  owner  or  lessee  of  the  building  de- 
stroyed was  entitled  to  an  assessment  of  dam 
ages  for  the  loss  sustained  in  respect  to  mer- 
chandise, and  the  other  personal  effects  belong- 
ing to  him  and  contained  therein.  17  Wend., 
285.  It  was  not  then  important  to  consider 
whether  the  owner  of  the  goods,  who  had  no 
estate  or  interest  in  the  building,  came  within 
the  purview  of  the  statute  ;  that  question  is 
now  presented  ;  and  also  whether,  if  he  pos- 
sess'such  interest,  he  can  claim  damages  for 
goods  held  by  him  for  sale  on  commission. 

In  respect  to  the  first  question,  the  statute, 
I  am  of  opinion,  is  too  explicit  to  admit  of 
doubt.  It  provides  that  any  person  interested 
in  the  building  may  apply  for  the  precept,  aid 
that  the  jury  may  assess  the  damages  which 
the  "owners  of  such  building,  and  ail  persons 
having  an  estate  or  interest  therein,"  have  sus- 
tained. The  term  "  interest "  (the  only  word 
upon  which  a  doubt  can  possibly  be  raised), 
in  the  connection  in  tfhich  it  is  found,  clearly 
imports  some  share  in  the  building  itself,  and 
was  intended,  probably,  if  not  to  be  regarded 
as  synonymous  with  "estate,"  to  include  any 
degree  of  interest  or  claim  therein  which  might 
not,  in  technical  language,  fall  within  any  of 
the  subdivisions  of  estates.  It  may  well,  how- 
ever, be  regarded  as  synonymous,  as  the  term 
"estate,"  when  used  in  reference  to  land,  sig- 
nifies simply  an  "interest"  therein;  2  Bl.  Com., 
103;  and  both  terms  are  in  common  use  in  the 
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transfer  of  titles,  as  may  be  seen  in  the  vari- 
ous forms  of  conveyance.  The  word  "inter- 
est" is  also  frequentlv  used  by  the  Legislature 
in  respect  to  real  estate.  1  R.  L. .  503,  sec.  1 ; 
Laws  of  1816,  p.  63,  and  others  which  might 
be  referred  to. 

The  second  question  is  more  embarrassing. 
So  far  as  charges  or  advances  upon  the  goods 
held  on  commission  exist,  the  lessee  must  be 
considered,  to  this  extent,  as  owner,  having 
*a  lien  upon  them  to  such  amount;  but  [*1 43 
beyond  this  there  is  difficulty  in  discovering 
how  his  rights  or  interests  are  connected  with 
the  loss  or  damages  incurred.  The  principle 
and  provisions  of  the  statute  are  not  like  those 
of  Edw.  I. ,  commonly  called  the  Statute  of  Hue 
and  Cry,  or  4  Geo.  I.,  called  the  Riot  Act,  or  9 
Geo.  I.,  called  the  Black  Act,  by  which  the  in- 
habitants within  the  Hundred  are  made  respon- 
sible to  the  party  aggrieved,  either  in  terras  or 
in  legal  effect,for  the  damages  sustained.  There 
no  restriction  existed  in  respect  to  the  descrip- 
tion of  persons  to  be  indemnified  ;  whoever 
was  robbed,  had  his  dwelling  demolished  by  a 
riotous  assemblage,  or  his  cattle  maliciously 
maimed,  etc.,  could  prosecute  the  Hundred  and 
recover  his  damages.  This  body  was  said  to 
have  been  simply  substituted  in  the  place  of 
the  trespassers  ;  and  any  person  who  could 
maintain  the  action  of  trespass  at  common  law 
might  well  pursue  the  remedy  under  these 
statutes.  They  gave  an  absolute  right  ot  re- 
dress to  the  parly  injured, and  whether  obtained 
through  his  bailee,  trustee,  agent  or  servant, 
was  altogether  unimportant  as  respected  the 
defendants,  provided  the  forms  of  law  author- 
ized the  remedy  in  the  names  of  the  parties 
suing,  so  as  the  recovery  should  be  conclusive 
upon  the  real  party  in  interest ;  because  if  the 
suit  could  not  be  sustained  by  these  persons, 
the  owner  himself  might  bring  it.  Hence  it 
was  held,  that  a  servant  robbed  in  his  master's 
absence  might  maintain  the  action, and  declare 
that  he  was  possessed  as  of  bis  own  proper 
goods,  or  the  master  might  bring  the  action  in 
his  own  name  ;  so  the  servant  might  recover 
for  the  whole,  where  part  belonged  to  him  and 
part  to  the  master  ;  but  if  the  robbery  was  in 
presence  of  the  master.then  he  alone  could  sue. 
3  Bac.  Abr.,  512  ;  2  Salk.,  613  ;  2  Saund.,379, 
380,  andn.  15;  see,  also,  note  to  Pinkney  v.  In- 
hab.  of  East  Hundred,  Id.,  374,  379. 

Here  the  damages  to  be  assessed  and  recov- 
ered are  expressly  limited  to  persons  possessing 
an  estate  or  interest  in  the  building  destroyed  : 
not  given  generally  to  the  party  aggrieved.  It 
is  the  damages  which  this  particular  descrip- 
tion of  persons,  and  none  else,  have  sustained 
which  are  provided  for  by  the  statute.  We 
must  remember,  too,  that  the  "act  of  [*144 
pulling  down  the  building  was  lawful  at  com- 
mon law  ;  that  here  is  no  substitution  of  the 
city,  in  the  place  of  trespassers,  to  be  held  ac- 
countable upon  principles  regulating  the  dam- 
ages, the  same  as  if  claimed  against  them;  and 
that  the  damages  rest  solely,  both  as  regards 
the  right  to  recover  and  liability  to  pay,  upon 
the  terms  of  the  statute  itself.  I  admit  as  to 
the  claimant  the  statute  is  remedial, and  should 
be  liberally  expounded  in  respect  to  him  ;  but 
this  principle  of  construction  will  not  carry  us 
out  of  its  provisions  and  extend  the  remedy  to 
persons  not  included,  and  in  respect  to  whom 
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the  damages  of  the  claimant  himself  have  no 
necessary  connection.  The  plain  import  of  the 
statute  is  derived  from  its  terms,  being  to  keep 
harmless  persons  interested  in  the  buildings 
pulled  down  ;  when  it  is  so  expounded  as  to  ac- 
complish this,  its  object  is  completely  attained. 

If  the  Act  (as  in  the  Acts  against  the  Hun- 
dred) had  provided  indemnity  generally  to  all 
persons  sustaining  damages,  then  the  right  to 
compensation  being  secured  to  all,  the  only 
question  that  could  arise  would  be  in  respect  to 
the  form  of  the  remedy  ;  and  in  analogy  to  the 
course  of  proceedings  at  common  law,  there 
could  have  been  no  great  difficulty  in  permit- 
ting the  party  in  possession  of  the  goods,  such 
as  consignee,  bailee,  etc.,  to  recover  for  the 
owner.  Possession  alone  might  then  have  suf- 
ficed for  the  purpose  of  the  remed  v  under  the 
law,  leaving  the  plaintiff  in  the  action  to  settle 
with  the  party  in  interest.  But  how  can  we  say 
that  the  owner  may  recover  here  through  his 
agent,  when  the  Corporation  are  not  made  liable 
for  the  loss  ?  The  question  is  not  one  of  rem- 
edy, but  of  right  ;  the  bailee  is  met  by  the  ob- 
jection that  the  owner  is  not  provided  for  in 
the  particular  case  ;  it  not  coming  within  the 
scope  and  meaning  of  the  Act ;  damages  are 
given  to  the  party  showing  an  interest  in  the 
building  ;  those  which  he  has  sustained,  not 
the  bailor  or  some  third  person.  To  say,  there- 
fore, that  he  may  recover  for  goods  belonging 
to  the  consignor,  bailor  or  the  like,  would  be 
violating  the  principle  of  the  statute  through 
the  form  of  the  remedy.  Where  the  case  of 
the  claimant  comes  within  the  provision  of  the 
law,  and  he  is  entitled  to  damages, any  remedy 
for  the  loss  that  he  may  have  against  third  per- 
145*]  sons  *is  not  to  be  regarded;  it  is  enough 
for  him  that  he  may  look  to  that  given  to  him 
under  the  statute. 

Interest  was  properly  allowed;  it  entered  into 
an  estimate  of  the  loss  which  the  party  had  sus- 
tained, and  was  a  part  of  the  damages. 

Affirmed— 25  Wend..  157. 

Cited  in-2  Denio,  474 :  76  N.  Y.,  663 ;  4  Am.  Rep., 
538  (103  Mass.,  224). 


JOHNSON  v.  MOSS. 

Attachment — Affidavit — Sufficiency  of— Rented 
fitatute*  —  Return—  Time  of—  Certiorari— 
Practice, 

An  affidavit  to  obtain  an  attachment  against  a  par- 
ty for  having  departed  the*  count  v.  with  intent  to 
defraud  his  creditors,  is  good,  although  the  appli- 
cant swears  only  to  hia  belief  as  to  the  intent,  pro- 
vided ho  seta  forth  the  facto  and  circumstances  upon 
which  such  belief  is  founded. 

When,-  the  proceeding  la  under  the  provisions  of 
the  Revised  Statutes,  it  is  no  objection  that  there  arc 
more  than  four  days  between  the  tr*tc  and  return 
of  the  prooen. 

A  return  of  a  constable,  that  by  virtue  of  an  at- 
tachment against  A.  H.  he  had  levied  on  certain 
property,  will  be  Inti-ii'l'-'l  to  IM-  H  it-turn  that  he  had 
levied  ii|>on  the  pro|MTty  of  the  defendant. 

On  a  common  law  certt»rari.  If  the  Justice  had  Ju- 
rladletlon.hts  Judgment  will  not  be  revereed.though 
It  be  rendered  on  tin  Insufficient  declaration  or  de- 
fective proof :  nor  will  such  judgment  bo  reversed, 
although  It  be  for  an  amount  nearly  double  the  sum 
alleged  tiy  tlx-  plaintiff  to  be  due  to  him  on  obtaining 
the  attachment. 

Citations  -2  R.  8..  230.  sees.  2H.  28.  30 ;  10  Wend.,420: 
14  Wend..  237 :  Laws  of  1831,  p.  403.  sec.  33 :  404,  MO, 
36 ;  17  Wend.,  404. 
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/COMMON  law  certiorari  to  a  justice's  court 
\J  returnable  in  this  court.  Moss,  May  16, 
1836,  sued  out  an  attachment  against  the  goods 
and  chattels  of  Johnson.  He  made  affidavit 
that  Johnson  was  indebted  to  him  in  the  sum 
of  $27,  over  and  above  all  discounts  ;  that  he 
believed  Johnson  had  departed  the  county,  with 
intent  to  defraud  his  creditors,  and  then  stated 
the  facts  and  circumstances  on  which  he 
grounded  his  belief,  viz. :  that  Johnson  was  a 
man  of  but  little  property  and  owed  a  good 
many  debts  ;  that  he  departed  the  County  of 
Otsego,  in  a  clandestine  manner, in  March  last, 
taking  with  him  a  span  of  horses,  wagon  and 
harness,  and  most  of  his  property  liable  to  exe- 
cution; that  his  family  said  he  had  gone  to  Al- 
bany, but  the  applicant  for  the  attachment  had 
been  informed  by  one  of  his  neighbors  that  he 
was  in  Tioga  Co. :  all  of  which  he  believed  to 
bs  true.  The  justice  issued  an  attachment, 
dated  *May  16,  returnable  May  23.  [*146 
The  constable  made  return  that  he  had  levied 
upon  one  fall,  etc.,  of  a  table,  and  had  left  a 
certified  copy  of  the  attachment  and  an  inven- 
tory at  the  dwelling  house  of  the  defendant 
with  his  family,  he  not  being  found  in  the 
county;  the  attachment  was  not  served  person- 
ally. On  the  return  day  the  plaintiff  appeared, 
but  the  defendant  did  not  appear;  the  plaintiff 
declared  for  goods,  wares  and  merchandise, 
etc.,  etc.,  and  called  a  witness  who  gave  evi- 
dence of  the  plaintiff's  demands.  The  justice 
rendered  a  judgment  for  $45.53,  besides  costs. 
The  case  was  submitted  on  written  arguments. 
The  plaintiff  in  error  insisted,  1.  That  the  affi- 
davit was  insufficient ;  2.  That  the  attachment 
was  erroneous  in  having  six  days  between  its 
tette  and  return,  whereas  the  process  should 
have  been  a  summons  returnable  not  more  than 
four  days  from  its  date,  Stat.,  sess.  of  1831,  p. 
403,  sec.  33;  8.  That  the  return  of  the  constable 
was  insufficient,  inasmuch  as  it  did  not  show 
that  any  property  was  levied  upon, or  that  what 
was  levied  upon  was  the  property  of  the  defend- 
ant ;  4.  That  the  declaration  was  insufficient  ; 
and  5.  That  the  judgment  was  manifestly  un- 
just, it  being  for  $45.83, when  the  indebtedness 
was  alleged  to  be  only  $27. 

Mr.  H.  Bennett,  tor  plaintiff  in  error. 

Mentrs.  Morehouse  and  Lathrop,  for  de- 
fendant in  error. 

/>'//  the  Court,  Bronson, ./.  This  attachment 
issued  under  the  provision,  2  R.  S..230,  sees. 
26,  28,  as  amended  by  Laws  of  1831.  p.  404, 
sec.  35,  on  the  ground  that  the  defendant  had 
departed  from  the  county  where  he  last  resided, 
with  the  intent  to  defraud  his  creditors.  la 
stating  the  intent  with  which  the  defendant 
departed,  the  applicant,  as  must  generally  be 
the  case,  only  swears  to  his  belief;  but  the  facts 
and  circumstances  on  which  the  application 
was  founded,  are  directly  and  positively  al- 
leged. The  case  does  not  fall  within  those  of  10 
Wend.,  420.  and  14  Id.,  287. 

The  attachment  did  not  issue  against  the  de- 
fendant as  a  non-resident.  Laws  of  1831,  r>. 
408,  sec.  83.  but  on  the  ground  *lhat  [*  1 47 
the  defendant  had  departed  from  the  county 
with  intent,  etc.,  2  H.  S.,  230.  sec.  26,  and  in 
such  cases  there  must  be  not  less  than  six  nor 
more  than  twelve  days  between  the  t'*tr~  and 
return  of  the  process.  Id.,  sec.  80.  There  is, 
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therefore,  nothing  in  the  objection  that  there 
were  more  than  four  days  between  the  teste  and 
return  of  the  process. 

The  justice  states  that  the  constable  returned 
that  he  had  attached  a  table  ;  the  return  itself 
seems  to  have  been  that  the  constable  had  lev- 
ied upon  one  fall,  etc.,  of  a  table.  Whichever 
may  be  correct,  it  is  impossible  to  maintain  the 
objection  that  no  property  was  levied  on. 
Again;  it  is  said  that  it  does  not  appear  that  the 
levy  was  on  the  defendant's  property.  The  at- 
tachment required  the  officer  to  take  the  de- 
fendant's property,  and  the  constable  returns 
that  by  virtue  of  the  attachment  he  has  levied 
on  a  table,  etc.  The  fair  and  reasonable  intend- 
ment  is,  that  the  property  taken  belonged  to 
the  defendant.  The  return  was,  I  think,  suf 
ficient. 

Should  it  be  admitted  that  the  declaration 
was  defective,  we  could  not  interfere.  This  is 
a  common  law  certiorari,  and  we  cannot  look 
beyond  those  questions  which  go  to  the  juris- 
diction of  the  justice.  Birdsall  v.  Phillips,  17 
Wend.,  464.  On  the  return  of  the  attachment, 
the  previous  proceedings  having  all  been  regu- 
lar, the  justice  acquired  jurisdiction  to  hear  and 
render  judgment.  If  he  did  so  upon  an  insuf- 
ficient declaration,  or  on  defective  proof,  the 
error  cannot  be  reached  in  this  form.  But  the 
declaration  is  well  enough. 

In  the  affidavit  on  which  the  attachment  is- 
sued, the  plaintiff  stated  his  claim  at  $27,  and 
judgment  was  rendered  in  his  favor  for  $45.83, 
besides  costs.  It  is  not  improbable  that  injus- 
tice has  been  done  the  defendant,  but  a  com- 
mon law  certiorari  will  not  help  him. 

Judgment  affirmed. 

Attachment—  Sufficiency  nf  affidavit  in.  Cited  in— 
4  Hill,  601 :  5  Hill,  266,  611 ;  11  N.  Y.,  341 ;  5  Lans.,104 : 
1  Barb.,  555;  5  Barb..  579;  16  Barb.,  369 ;  13  How,  Pr., 
355 ;  26  Wis.,  575 ;  9  Kan,,  434. 

Return  o+cowtable— Sufficiency  of.  Cited  in— 31  N. 
Y.,  605 :  8  Abb.  N.  S.,  296 :  3  Daly,  212. 

Inferior  tribunal— Review  of  judgment  of,  upon  cer- 
tiorari. Cited  in-23  Wend.,  287 :  2  Hill.  27 ;  6  N.  Y., 
315;  39  N.  Y.,  512;  32  Barb.,  134. 

Cited  in-4  McLean,  446. 
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Attachment — Judgment — Action  on — Practice — 
Certiorari. 

Whether  an  action  will  lie  on  a  judgment  obtained 
when  the  process  is  by  attachment  until  the  prop- 
erty taken  on  the  attachment  be  sold ;  and  whether 
a  second  attachment  can  be  sued  out  on  such  judg- 
ment before  the  property  taken  on  the  first  be  sold, 
qucere. 

But  if  such  proceedings  be  erroneous,  they  cannot 
be  corrected  on  a  common  law  certiorari. 

Citation— Laws  of  1831,  p.  405,  sec.  39. 

COMMON  law  certiorari.  From  the  return  in 
this  case,  it  appears  that  June  9,  1836, 
Moss,  the  plaintiff  below  in  the  last  preceding 
case,  ante,  145,  sued  out  another  attachment 
against  Johnson,  by  virtue  of  which  the  con- 
stable levied  upon  a  span  of  black  mares.  On 
the  return  of  the  process,  the  plaintiff  declared 
on  the  judgment  obtained  May  23,  and  on  pro- 
duction of  proof,  the  justice  rendered  a  second 
judgment  for  the  plaintiff. 

By  the  Court,  Brpnson,  J.  The  questions 
decided  at  this  term  in  a  case  between  the  same 
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parties  (see  last  preceding  case)  dispose  of  all 
the  points  in  this,  except  the  following:  This- 
suit  was  also  commenced  by  attachment  ;  the 
defendant  was  not  persorally  served,  and  did 
not  appear  on  the  trial.  The  plaintiff  declared 
on  a  judgment,  which  probably  was  the  judg- 
ment recovered  in  the  first  action.  It  is  objected 
that  no  action  will  lie  on  the  first  judgment  until 
property  taken  on  the  first  attachment  has  been 
sold.  See  Laws  of  1831,  p.  405,  sec.  39.  The 
second  attachment  was  levied  on  other  property 
than  that  taken  on  the  first;  and  it  is  said  that 
this  could  not  be  done  until  the  property  first 
taken  had  been  sold.  If  the  objections  are  well 
founded,  they  cannot  be  remedied  by  a  com- 
mon law  certiorari.  On  the  return  of  the  attach- 
ment, all  things  being  apparently  regular,  the 
justice  had  jurisdiction  to  hear  the  cause  and 
render  judgment. 
Judgment  affirmed. 
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Conveyance  of  Lands  Situate  on  Bank  of  litter 
— Description. 

Where  in  a  conveyance  of  premises  situate  on  the 
bank  of  a  river  not  navigable,  the  lines  are  stated  to 
run  from  one  of  the  corners  of  the  lot  to  the  river, 
and  thence  along  the  shore  of  said  river  to  a  certain 
street,  the  grantee  takes  ad  Mum  a</nn:. 

See  dissenting  opinion  of  Mr.  Justice  Bronson.t 

Citations— Johns.  Die.,  1  Sim.  &  Stu.,  190,  203 ;  De 
jure  Maris,  ch.  1 ;  6  Cow.,  518. 537,  543-551 ;  5  Wheat., 
385 ;  3  Ohio,  495 ;  3  Kent,  Com.,  429,  3d  ed.,  n.;  4  Dev., 
194. 195 ;  2  Ohio,  307 ;  4  J.  J.  Marsh.,  157 ;  Cro.  Jac.,121. 
12  Johns,.  252.  255;  17  Johns.,  195 ;  20  Johns.,  90.  98;  S 
Wend.,  423 ;  13  Wend.,  355 ;  17  Wend..  571,  599 ;  Harg. 
Law  Tr.,  5,  6 ;  Co.  Litt ,  205,  n.;  17  Mass.,  289 ;  1  Pet. 
C.  C.,  64 :  15  Johns.,  447. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Monroe  Circuit  in  Oct.,  1835,  before  the 
Hon.  Addison  Gardiner,  then  one  of  the  Cir- 
cuit Judges. 

The  plaintiffs  claimed  title  to  the  premises  in 
question  on  the  following  state  of  facts:  It  was 
admitted  that  previous  to  Aug.  13,1817, Charles 
Carroll,  William  Fitzhugh  and  Nathaniel  Roch- 
ester were  seised  of  a  tract  of  100  acres  of  land 
covering  the  premises  in  question,  and  that 
both  plaintiffs  and  defendants  claim  under  that 
title.  The  plaintiffs  then  produced  in  evidence, 
1.  A  partition  deed  between  Carroll,  Fitzhugh 
and  Rochester  of  the  above  tract,  bearing  date 
Aug.  13,  1817,  by  which  mill-seat  lot  No.  12 
(the  premises  in  question),  among  other  par- 
cels, was  allotted  to  Rochester  ;  2.  A  second 

t  Mr.  Justice  Bronson  holds  that  the  grant  of  soil 
adjacent  to  a  river  not  navigable,  does  not  necessa- 
rily pass  the  fee  of  the  bed  of  the  river.  He  admits 
that  the  grantee  in  the  absence  of  all  proof  to  the 
contrary  is  prima  facie  or  by  common  presumption 
the  owner,  but  insists  that  such  presumption  like 
most  others  may  be  rebutted:  and  is  of  opinion  that 
under  the  circumstances  of  this  case  the  presump- 
tion is  destroyed. 

In  the  discussion  of  this  case,  the  judge  advances 
the  following  proposition : 

Navigable  rivers,  whether  fresh  or  salt,  and  with- 
out reference  to  the  flow  and  reflow  of  the  tide,  be- 
long to  the  public.  The  rule  of  the  common  law  that 
the  flow  and  reflow  of  the  tide  is  the  criterion  by 
which  to  determine  whether  a  river  is  public  or  not, 
not  being  applicable  to  our  great  fresh-water  rivers, 
forms  no  part  of  the  law  of  this  State. 

Whether  a  riparian  owner.who  claims  in  an  action 
of  ejectment  to  recover  ad  fllum  acjuce,  is  not  bound 
to  show  the  river  to  be  unnavigable,  qucere. 
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partition  deed  between  the  same  parties,  bear- 
ing date  Sep.  19,  1822,  whereby  certain  altera- 
15O*j  lions  were  made  in  *the  numbers  and 
size  of  various  mill-seat  lots;  and  other  mill- 
seats  laid  out  and  divided  between  them;  3.  A 
deed  from  Rochester  to  William  Cobb,  bearing 
date  Nov.  9, 1819,  conveying  "All  that  certain 
piece  or  parcel  of  mill  seat  lot  No.  12  in  the 
Village  of  Rochester,  beginning  at  the  north- 
west corner  thereof  on  the  south  bounds  of 
Buffalo  Street,  running  thence  southwardly 
along  the  east  bounds  of  the  mill-yard  and  at 
right  angles  with  Buffalo  Street  30  feet;  thence 
eastwardly  parallel  with  Buffalo  Street  about  45 
feet  totheGenesee  River;  thence  northwardly 
along  the  shore  of  said  river  to  Buffalo  Street; 
thence  along  the  south  bounds  of  Buffalo  Street 
westwardly  to  the  place  of  beginning;  together 
with  the  privilege  of  taking  water  from  the 
present  mill  race  near  the  mill  now  occupied 
by  Bissel  &  Ely;  such  water  to  be  conveyed  in 
front  of  and  near  the  said  mill  and  below  the 
surface  of  the  ground,  to  be  kept  well  covered 
so  as  not  to  obstruct  the  passage  and  use  of  the 
mill-yard,  etc.,  etc.  (prescribing  the  quantity 
of  water  to  be  used;  giving  a  right  in  common 
to  the  use  of  the  mill-yard  fronting  the  mill  oc- 
cupied by  Bissel  and  Ely  and  extending  to  the 
said  lot  No.  12;  and  subjecting  the  grantee  to  a 
proportion  of  the  expense  of  repairs  on  the  dam 
and  raceway,  etc.,  etc.);"  and  4.  The  plaintiffs 
produced  in  evidence  a  deed  from  the  said  Na- 
thaniel Rochester  to  Thomas  Morgan,  bearing 
date  on  the  same  day  with  the  deed  last  men- 
tioned, conveying  the  residue  of  the  said  mill- 
seat  lot  No.  12  to  the  grantee,  in  which  the 
premises  conveyed  are  described  as  beginning 
at  the  southwest  corner  of  the  premises  con- 
veyed to  Cobb,  running  thence  southwardly 
along  the  east  bounds  of  the  mill-yard  25  feet; 
"thence  eastwardly  along  the  north  bound  of 
an  alley  and  parallel  with  Buffalo  Street  to  the 
Oenesee  River  (nearly  fifty  feet);  thence  north- 
wardly along  the  shore  of  the  Oenesee  River  to 
William  Cobb's  corner;"  thence  to  the  place  of 
beginning.  "Together  with  the  privilege  of 
taking  water  from  the  present  mill  race,"  etc., 
etc.  (containing  the  same  provisions  as  in  the 
deed  to  Cobb).  After  the  production  of  those 
deeds,  the  plaintiffs  deduced  a  regular  title 
under  the  same  to  themselves.  The  judge 
charged  the  jury  that  upon  a  true  construction 
of  the  deeds  executed  by  Rochester  to  Cobb 
15  l*]j*and  Morgan, the  grantees  had  obtained 
title  to  the  center  of  the  Genesee  River,  and 
that  title  having  become  vested  in  the  plaint 
iffs,  he  directed  the  jury  to  find  a  verdict  for 
them,  which  they  did  according  to  such  di- 
rection. The  defendants  having  excepted  to 
the  charge  of  the  judge,  now  moved  for  a  new 
trial. 

'/'•  8.  Beardsley,  AU  Qen., for  the  defend- 
ants, insisted,  that  though  it  should  be  admit- 
ted that  the  original  proprietors  of  the  100  acres, 
under  whom  the  plaintiff's  claim  might  have 
held  to  the  center  of  the  river,  it  did  not  fol- 
low that  Cobb  and  Morgan,  under  the  convey- 
ances to  them,  could  set  up  a  similar  claim.  In 
the  sale  of  a  village  lot  situated  on  the  bank  of 
a  river,  such  a  construction  should  not  be  given 
to  the  conveyance,  as  that  the  grantee  should 
take  the  fee  of  perhaps  four  times  as  much  or 
more  land  as  was  manifestly  intended  to  be 
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conveyed,  especially  when,  as  here,  there  are 
metes  and  bounds,  the  lot  is  confined  to  the 
shore  of  the  river,  and  the  terminus  is  a  street. 
The  shore  of  a  fresh  river  is  where  the  land 
and  water  ordinarily  meet;  6  Cow.,  547;  whilst 
the  shore  of  the  ocean  is  that  portion  of  land 
lying  between  high  and  low  water  mark,  ft 
Mass.,  436.  Allowing  the  legal  presumption 
prima facie  to  be,  that  the  owner  of  the  bank 
is  the  owner  of  the  stream  to  the  middle  there- 
of, sush  presumption,  like  all  other  presump- 
tions, may  be  rebutted;  3  Kent,  Com,,  427.  428, 
432;  and  here  it  is  rebutted  by  the  very  terms 
of  the  conveyance  limiting  the  grant  to  the 
shore  of  the  river.  If  it  clearly  appear  that  it 
was  intended  to  limit  the  grant  to  the  bank  of 
a  river.it  will  be  limited  accordingly.  17  Wend. , 
596. 

Mr.  O.  Hastings,  for  the  plaintiffs, contend- 
ed that,  according  to  the  settled  rules  of  con- 
struction in  cases  of  this  kind,  the  plaintiffs  took 
to  the  center  of  the  stream;  and  that  there  was 
nothing  in  the  description  of  the  premises  in 
this  case  going  to  show  a  different  intention. 
The  length  of  line  running  to  the  river,  is  in- 
definite, and  cannot  be  satisfied  without  reach- 
ing to  the  center  of  the  river  ;  and  the  word* 
"thence  along  the  shore  of  the  river,  "  cannot 
be  construed  as  synonymous  with  the  word* 
"thence  upon  the  shore  of  the  river." 

*Bythe  Court,  Cowen,  J.  Thecoun-[*152 
sel  for  the  plaintiffs  adverted  on  the  argument 
to  the  evident  purpose  for  which  this  lot,  No. 
12,  with  other  lots,  were  laid  out  along  the 
river,  among  the  original  proprietors.  He  in- 
sisted that  granting  them  as  water-lots  looked 
to  the  enjoyment  of  hydraulic  privileges,  and 
it  would,  110  doubt,  be  strange,  that  after  de- 
liberately arranging  and  conveying  lots  for 
such  an  object,  the  law  should  cut  off  the  pur- 
chasers from  the  river,  by  a  puzzledom  to  be 
raised  on  a  few  equivocal  words  in  the  grant. 

But  there  is  no  necessity  for  looking  to  ex- 
trinsic circumstances.  There  can  be  no  ques- 
tion, that  the  deeds  to  Cobb  &  Morgan,  on  their 
face,  invested  them  with  a  fee  simple  in  the 
bank  of  the  river.  The  south  line  runs  about 
42  feet  to  the  Geuesee  River;  thence  northward- 
ly, along  the  shore  of  the  said  river  to  Buffalo 
St.;  and  it  is  insisted  by  the  counsel  for  the  de- 
fendants, that  these  latter  words  are  so  strong 
as  to  subvert  the  plain  meaning  of  the  former 
words  "to  the  river,  "  and  tie  up  the  grant  to 
the  shore.  But  suppose  we  were  to  expunge 
the  words  "to  the  river,"  and  take  the  shore  as 
the  boundary:  the  grantees  became  proprietors 
of  the  shore;  which,  when  applied  to  a  fresh- 
water river.means  the  bank.  Johns  Die.  quarto. 
Shore  and  bank,  signifies  the  earth  arising  on 
each  side  of  the  water.  Id.  Bank.  And  then 
says,  Sir  John  Leach,  V.  C.,  Wright  v.  /Award, 
1  Sim.  &  8tu.,  208:  "Prima  facie,  the  proprie- 
tor of  each  bank  of  a  stream  is  the  proprietor 
of  half  the  land  covered  by  the  stream  "  The 
bank  and  the  water  are  correlative  You  can- 
not own  one  without  touching  the  other.  But 
the  bank  is  the  principal  object;  and  when  the 
law  once  fixes  the  proprietorship  of  that,  the 
soil  of  the  river  follows  as  an  incident,  or  Hither 
a«  a  part  of  thesubjvct-matter,tt«yf/<r./f/r/m  nqua. 
LA.  Hale  puts  it  that  frr-li  rivers  do.of  common 
right.belong  to  the  owners  of  the  soil  adjacent. 
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De  Jure  Marts,  ch.  1;  6  Cow.,  537.  The  law 
does  not  stop  to  criticize  the  words  by  which  a 
man  is  made  owner;  it  inquires:  Is  he  the  shore 
owner?  If  that  be  so,  he  touches  the  water. 
Per  Marshall,  Ch.  J.,  in  Handly's  Lessee  v.  An- 
thony,5  Wh.  ,385.  It  is  conceded  that  the  words 
1 53*] '  'to  and  along  the  river, "*would  include 
the  stream.  What  difference,  I  ask,  between 
that  and  to  and  along  the  shore?  A  difference 
of  words  signifying  the  same  thing.  In  either 
case,  taken  literally,  and  according  to  common 
understanding,  they  carry  you  to  a  line  inter- 
mediate the  water  and  the  land,  and  touching 
both.  How  do  they  take  more?  Upon  construc- 
tion of  law,  which  does  not  require  express 
words  for  the  grant  of  every  part,  as  houses, 
fences,  mines,  or  the  elements  of  water  or  air,  -, 
which  all  pass  by  the  word  "land  ;"  and,  as  a  \ 
grant  of  land  by  certain  boundaries,  primafa-  \ 
cie  passes  all  such  parts  to  the  grantee,  itsgue  '< 
ad  etdum  et  ad  infernos ;  so,  within  the  same  ] 
principle,  it  passes  the  adjoining  fresh-water  j 
stream,  usque  adfilum  aquae.  The  passing  of 
the  one  kind  may  just  as  well  be  questioned  as 
another,  not  only  in  the  eye  of  the  law,  but  of 
common  sense  and  reason.  Within  the  first 
maxim  it  is  said,  one  shall  not  build  so  as  to 
overhang  another's  premises, darken  his  lights, 
or  confine  the  air;  and  surely  it  would  be  more 
absurd  for  the  law  to  give  a  man  the  shore  or 
side  of  a  fresh-water  river;  and  yet,  by  saving 
the  bed  to  the  grantor,  make  the  owner  of  the 
land  a  trespasser,  every  time  he  should  slake 
his  thirst  or  wash  his  hands  in  the  stream.  In 
davit's  Administrators  v.  Chambers,?!  Ohio,  495, 
a  case  by  which  the  Supreme  Court  of  the  State 
of  Ohio  adopted  the  doctrines  of  Ld.  Hale,  they 
say:  "A  river  consists  of  water,  bed  and  banks." 
By  running  up  or  down,  or  along  either, there- 
fore, you  touch  the  river  within  this  case.  I 
have  said  that  along  the  shore  is  the  same  thing. 
I  admit  it  is  not  critically  correct  to  say,  the 
shore  of  a  river.  The  term  belongs  in  its  strict 
sense  to  the  ocean.  Dr.  Johnson  says,  it  ap- 
plies to  a  river  only  in  a  secondary,  or  as  he 
calls  it,  a  licentious  sense.  "Beside  the  fruit- 
ful shore  of  muddy  Nile."  Johns.  Diet.  4to., 
Shore.  Yet,  it  is  sometimes  so  applied  in  le- 
gal proceedings.  The  compact  between  Va.  and 
Ky.  speaks  of  the  shores  of  the  Ohio  ;  which 
word  ' '  shores "  was  treated  by  Ch.  J. ,  Mar- 
shall, in  ffandly's  Lessee  v.  Anthony, as  the  same 
with  side  or  bank.  We  know  it  means  the  same 
in  common  understanding  among  us,  which 
must  govern  in  the  construction  of  a  convey- 
ance. 

154*]  *It  is  true  that  parts  of  the  thing  may 
be  excluded  or  excepted  from  the  grant, or  may 
exist  in  separate  hands  by  prescription;  or  they 
may  be  granted  by  name  together  with  the  land; 
but  in  no  case  does  the  mere  omission  to  men- 
tion them  operate  as  an  exclusion.  No  matter 
how  particularly  the  area  of  the  land  may  be 
described;  no  matter  how  definitely  bounded, 
it  will  carry  every  part,  whether  above.below, 
or  collateral.  That  this  rule  in  respect  to  the 
soil  of  fresh-water  rivers  has  long  practically 
prevailed,  may  be  seen  in  the  books  and  au- 
thorities which  I  collated  in  6  Cow.,  543-551. 
It  follows,  also,  I  think,  conclusively  from  the 
cases  there  cited,  that  if  there  be  an  exception 
or  exclusion  of  the  part,  the  burden  of  show- 
ing that,  lies  on  the  side  of  the  party  who  af- 
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firms  it.  The  exception  is  to  be  raised  like  that 
to  the  right  of  usiig  a  stream  running  across 
another's  farm.  It  may  be  expressly  reserved 
for  the  grantor's  mill  below,  or  there  may  be 
an  adverse  user  of  twenty  years,  etc.,  all  of 
which  is  very  fully  considered  in  many  cases. 
There  is  but  one  difference  between  a  stream 
running  by  the  side  of  a  man's  farm  and  one 
which  runs  through  it;  in  the  former  case  he 
of  course  owns  but  half,  and  in  the  latter  the 
whole  of  the  ground  covered  by  the  stream.  In 
Qavit's  Administrators  v.  Chambers,  the  plaint- 
iffs had  taken  possession  of  the  bed  of  the  San- 
dusky  River,  built  a  mill,  and  sued  the  defend- 
ants for  building  below  and  flowing  back  the 
water  upon  the  mill.  The  defendants  denied 
that  the  plaintiffs  owned  the  bed  of  the  stream; 
for  they  claimed  under  a  conveyance  from  the 
United  States  bounding  them  on  the  bank;  and, 
indeed,  the  area  of  the  river  to  high  water  mark 
was  deducted  by  the  United  States,  and  only 
lands  on  the  shores  paid  for.  Yet  the  bed  of  the 
stream  was  held  to  pass.  Here  was  everything 
but  an  express  exception  by  the  U.  S.  They 
had  included  the  river  in  their  surveys;  but  de- 
ducted the  bed  from  the  price  and  bounded  the 
patentee  on  the  banks.  Yet  what  say  the  court? 
They  ask :  "At  what  point  does  the  right  of  the 
owner  of  the  adjoining  lands  terminate?  on  the 
top  or  at  the  bottom  of  the  bank?  at  high  or 
at  low  water  mark  ?  does  his  boundary  re- 
cede or  advance  with  *the  water,  or  [*155 
is  it  stationary  at  some  point  ?  and  where 
is  that  point  ?  who  gains  by  alluvion,  who 
loses  by  the  direptionsof  the  streams?  No  sat- 
isfactory rules  can  be  laid  down,  in  answer  to 
these  questions,  if  the  common  law  doctrines 
be  departed  from;  and,  if  it  be  assumed  that  the 
U.  S.  retain  the  fee  simple  in  the  beds  of  our 
rivers,  who  is  to  preserve  them  from  individual 
trespasses,  or  determine  matters  of  wrong  be- 
tween the  trespassers  themselves?  It  can  not  be 
reasonably  doubted  that  if  all  the  beds  of  our 
rivers  supposed  to  be  navigable,  and  treated  as 
such  by  the  U.  S.  in  selling  the  lands,  are  to  be 
regarded  as  unappropriated  territory, a  door  is 
opened  for  incalculable  mischiefs.  Intruders 
upon  the  common  waste  would  fall  into  endless 
broils  amongst  themselves.and  involve  the  own- 
ers of  adjacent  lands  in  controversies  innumer- 
able. Stones,  soil,  gravel,  the  right  to  fish, 
would  all  be  subjects  for  individual  scramble, 
necessarily  leading  to  violence  and  outrage." 
The  picture  is  a  strong  one;  but  it  comes  short 
of  the  life,  if  we  apply  the  strict  construction 
there  contended  for  by  the  defendants  to  the 
water-lots  of  the  Genesee  at  Rochester.and  the 
hundreds  of  other  streams  in  our  manufactur- 
ing districts.  It  is  said  by  Chancellor  Kent.speak 
ing  of  the  cases  cited  in  6  Cow.,  544  :  "  They 
demonstrate  the  existence  of  the  rule  that  a 
grantee  bounded  on  a  river  (and  it  is  almost  im- 
material by  what  mode  of  expression)  goes  ad 
medium  filum  aquae,  unless  there  be  decided  lan- 
guage showing  a  manifest  intent  to  stop  short 
at  the  water  "sedge."  3  Kent,  Com.,  429,  3ded., 
n.  We  may  ask,  looking  at  the  whole  of  the 
books  and  the  transaction,  what  ought  the 
grantor,  whether  U.  S.,  State  or  individual,  to 
do  when  the  patent  or  grant  extends  to  the 
shore,  but  the  grantor  yet  means  to  except  so 
important  a  part  as  the  adjoining  stream?  The 
obvious  answer  is,  let  the  grant  state  the  excep- 
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tion  in  terms.  Otherwise,  as  the  law  has  long 
been  understood,  the  allowance  of  an  exception 
would  operate  as  a  fraud, gross  in  its  character, 
and  dangerous  to  a  very  Targe  portion  of  the 
community. 

156*]  *There  will  be  seen,  moreover,  a  very 
distinct  and  strong  tendency  in  the  cases  I 
have  cited,  to  turn  every  doubt  upon  expres- 
sions which  fix  the  boundary  next  the  river,  in 
favor  of  a  contact  with  the  water.  The  words 
which  in  those  cases  and  others  have  created 
the  most  frequent  difficulties  are  where  the 
termini  of  the  river  line  stand  on  the  bank  at 
some  distance  from  the  stream,  and  the  line  is 
prescribed  to  run  between  them,  "  along  the 
river,"  or  "  up  the  river,"  or"  down  the  river," 
or  the  like.  It  has  been  contended  in  such 
cases  that  the  call  may  well  be  satisfied  by  a 
direct  line  between  the  termini,  irrespective  of 
the  immediate  margin ;  or  by  following  at  a 
distance  from  the  margin,  the  meanders  of  the 
stream,  where  the  words  require  that.  But  all 
such  language  has  been  held  to  fix  the  bound- 
ary upon  the  river.  Rogers  v.  M.abe,  4Dev., 
Itf4,  195,  and  cases  cited  ;  &ndseeJfcOuttock  v. 
Aten,  2  Ohio,  307,  and  Fleming  v.  Kenney,  4  J. 
J.  Marsh.,  157.  These  cases  show,  what  it  is 
very  difficult  for  the  human  mind  to  resist, 
that  the  parties  never  mean  to  leave  a  narrow 
strip  between  the  land  and  the  river,  merely 
because  some  stake  or  tree,  or  even  all  the 
stakes  and  trees  of  the  line,  stand  at  a  slight 
distance  from  the  river.  The  expression  of  an 
intent  to  run  the  line  along  the  stream,  reaches 
a  distinct  natural  monument,  which  overcomes 
the  others.  They  are  rather  intended  to  indi- 
cate or  point  down  to  the  termini  of  the  water- 
line.  In  McCuUock  v.  A  ten,  the  court  say  : 
'  'The  boundaries  described  as  corners  are  found 
at  a  considerable  distance  from  the  water's 
edge."  One  of  the  termini  was  an  oak  tree,  and 
the  other  a  post  ;  and  the  line  was  to  run 
between  these  down  the  creek  with  the  several 
meanders  thereof,  207  perches.  The  court  say 
it  id  not  unfrequent  that  both  corner  and  line 
trees  stand  at  a  greater  or  less  distance  from 
the  actual  line.  "  The  nearest  and  most  per- 
manent trees  are  usually  marked.  A  tree 
marked  as  a  corner  upon  the  bank  of  a  stream, 
never  can  stand  upon  the  water  line  at  low 
water  mark  ;  and  where  the  call  is  for  the 
meanders  of  a  stream,  the  corner  is  not  sup- 
posed to  be  exactly  in  the  line.  The  fact  that 
the  marked  corner  called  for  stands  four  rods 
from  the  water,  does  not  create  any  ambiguity 
157*]  *in  the  terms  '  down  the  creek  with 
the  several  meanders  thereof.'  They  import 
the  water's  edge,  at  low  water,  which  is  a  de- 
cided natural  boundary,  and  must  control  a 
call  for  corner  trees  or  stakes  upon  the  bank." 
I  am  unable  to  perceive  any  difference  between 
the  words  there  used  and  the  words  inthedeed 
to  Cobb,  "along  the  shores  of  said  river  to 
Buffalo  Street,"  and  even  had  both  termini  of 
tlii-  water-line  stood  at  a  short  distance  from 
the  river,  still  the  shore,  the  immediate  Ride  of 
the  river,  would  have  been  the  conspicuouR 
and  controlling  monument,  within  the  case  of 
MeCuUofk  v.  Aten.  This  great  anxiety  to  con 
nect  water  with  the  main  premise*  in  the  con 
veyance,  and  give  a  right  of  entry  for  it-  full 
enjoyment,  run-  through  the  whole  history  of 
the  law.  If  it  cannot  give  the  land  under  water 
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as  parcel  of  the  grant,  it  will  save  the  water 
alone  as  an  appurtenance.  Thus  in  Nicholas  v. 
Cliamberlain,  Cro.  Jac.,  121,  it  was  held,  "  that 
if  one  erect  a  house  and  build  a  conduit  thereto 
in  another  part  of  his  land,  and  convey  water 
by  pipes  to  his  house,  and  afterwards  sell  the 
house  with  the  appurtenances,  even  though  he 
except  the  land,  yet  the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary,  et  quasi 
appendant  thereto." 

But  the  grants  to  Cobb  and  Morgan  were  not 
embarrassed  by  any  monuments,  having  the 
appearance  of  conflict  with  the  lowest  verge  of 
the  shore.  The  south  line  runs  to  the  river 
itself,  and  then  northwardly  along  its  shore  to 
the  street.  It  is  said  the  street  terminates  at  the 
bridge,  which  extends  out  and  meets  the  street 
a  short  distance  from  the  river,  and  that  the 
latter  terminus  must,  therefore,  be  a  like  dis- 
tance from  the  river.  But  there  is  no  such  fact 
apparent  upon  the  case.  Non  eonstat,  but  the 
bridge  may  be  a  continuation  of  the  street ; 
and  probably  such  is  the  fact.  That  being  so. 
it  is  impossible  to  distinguish  this  from  the 
case  of  Jackson  v.  Louw,  12  Johns.,  252,  255. 
There  the  line  ran  to  the  creek,  and  up  the 
same  to  a  certain  point.  The  court  said,  "  the 
terms,  '  and  up  the  same,'  necessarily  imply 
that  it  is  to  follow  the  creek  according  to  its 
windings  and  turnings  ;  and  that  must  be  in 
the  middle  or  center  of  it.  The  rule  is  well  set- 
tled, that  when  a  creek  not  navigable,  and 
*  which  is  beyond  the  ebb  and  flow  of  [*158 
the  tide,  forms  a  boundary,  the  line  must  be  so 
run. "  So  in  Fleming  v.  Kenney,  the  court  said 
the  expressions,  ' '  beginning  on  ihe  bank  of  the 
creek  ;  thence  up  the  creek,  with  its  meanders, 
import  literally,  that  the  margin  of  the  creek 
is  the  boundary."  Thus,  I  think,  we  are 
brought  clearly  to  the  river,  and  are  continued 
there.  And  we  have  seen  the  settled  common 
law  consequence,  the  soil  passed  u*(fue  ad  filum 
aquas  ;  and  a  new  trial  should  be  denied.  New 
trial  denied. 

Mr.  Justice  Bronson  dissenting,  delivered 
the  following  opinion  : 

Bronson,  -/.  Navigable  rivers  belong  to  the 
public.  Other  streams  may  be  owned  by  indi- 
viduals. This  doctrine  is  founded  on  princi- 
ples of  public  policy,  so  obviously  just  and 
wise,  that  it  is  no  matter  of  astonishment  to 
find  it  prevailing  all  over  Europe  and,  so  far 
as  I  know,  all  over  the  civilized  world.  Indeed, 
it  would  be  strange,  if  any  enlightened  people 
had  failed  to  perceive  the  importance  of  de- 
claring all  navigable  waters  public  property. 

In  England  a  rule  of  evidence  has  been 
adopted,  which,  although  it  recognizes  the 
doctrine,  does  not  always  give  it  complete 
practical  effect.  By  the  common  law,  the  flow 
and  reflow  of  the  tide  is  the  criterion  for  de- 
termining what  rivers  are  public.  This  rule  is 
open  to  the  double  objection,  that  it  includes 
Rome  streams  which  are  not  in  fact  navigable, 
and  which,  consequently,  might  well  be  the 
Rubiect  of  individual  ownership  ;  and  it  ex- 
cludes other  streams  which  are  in  fnrt  naviga- 
ble, and  which  in  every  well  regulated  State 
-ln'iilil  belong  to  the  public. 

Although  the  ebb  and  flow  of  the  tide  fur 
nisheM  an  imperfect  standard  for  determining 
what  rivers  are  navigable,  it,  nevertheless,  ap- 
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proximates  the  truth,  and  may  answer  very 
well  in  the  Island  of  Great  Britain,  for  which 
the  rule  was  made.  But  such  a  standard  is 
quite  wide  of  the  mark  when  applied  to  the 
great  fresh-water  rivers  of  this  continent;  and 
would  never  have  been  thought  of  here  if  we 
159*]  *had  not  found  the  rule  ready  made  to 
our  hands.  Now  I  think  no  doctrine  better 
settled  than  that  such  portions  of  the  law  of 
England  as  are  not  adapted  to  our  condition 
form  no  part  of  the  law  of  this  State.  This  ex- 
ception includes  not  only  such  laws  as  are  in- 
consistent with  the  spirit  of  our  institutions, 
but  such  as  were  framed  with  special  reference 
to  the  physical  condition  of  a  country  differ- 
ing widely  from  our  own.  It  is  contrary  to 
the  spirit  of  the  common  law  itself  to  apply  a 
rule  founded  on  a  particular  reason  to  a  case 
where  that  reason  utterly  fails.  Ceaaante  ra- 
tione  legis,  cessat  ipsa  lex. 

The  doctrine  of  the  common  law  in  relation 
to  the  ownership  of  fresh  rivers  has  never  been 
distinctly  acted  upon  in  this  State  when  the 
river  was  in  fact  navigable  except  in  a  single 
instance,  and  the  judgment  rendered  on  that 
occasion  has  since  been  reversed  for  error.  In 
People  v.  Plait,  17  Johns.,  195,  the  question  did 
not  arise,  for  the  case  states  that  the  Saranac 
"  is  a  rough,  rapid  and  shallow  stream,  with  a 
rocky  bed,"  and  that  "the  river  is  not  navi- 
gable for  any  kind  of  boats  or  craft."  In 
Hooker  v.  Gummings,  20  Johns.,  90,  the  ques- 
tion was  again  discussed,  though  it  was  not 
necessary  to  the  decision  of  the  cause,  and  it 
did  not  appear  that  Salmon  River  was  in  fact 
navigable.  In  Ex  parte  Jennings,  6  Cow.,  518, 
it  did  not  appear  that  the  Chitteningo  Creek 
was  navigable,  but  the  contrary  may  fairly  be 
inferred  from  the  facts  of  the  case.  The  com- 
mon law  rule  was  first  applied  to  a  fresh  river 
which  was  in  fact  navigable,  though  only  for 
boats,  in  Canal  Com.  v.  People,  5  Wend.,  423, 
13  Wend.,  355,  and  17  Wend.,  571.  But  the 
judgments  of  this  court  asserting  the  doctrine 
have  been  twice  reversed  by  the  Court  for  the 
Correction  of  Errors. 

If  it  were  either  necessary  or  proper  for  me 
to  vindicate  the  judgments  of  the  court  of  last 
resort,  it  could.  I  think,  be  most  satisfactorily 
established  that  it  is  now  and  always  has  been 
the  law  of  this  State  that  navigable  rivers, 
whether  fresh  or  salt,  and  without  any  refer- 
ence to  the  flow  and  reflow  of  the  tide,  belong 
16O*]  to  the  public.  But  it  is  enough  *that 
the  question  has  been  settled  by  a  forum  from 
which  there  is  no  appeal. 

If  we  can  judicially  notice  the  fact  that 
there  is  no  tide  in  the  Genesee  River  (see 
Hooker  v.  Cummings,  20  Johns.,  98),  I  know 
not  upon  what  principle  we  can  say,  without 

Eroof,  that  the  stream  is  not  in  fact  navigable. 
Q  truth  it  is  navigable  at  and  near  its  entrance 
into  Lake  Ontario ;  how  it  may  be  above  the 
falls  at  Rochester  I  am  unable  to  say.  It  is 
probably  a  sufficient  objection  to  this  action 
that  the  plaintiffs  seek  to  recover  a  part  of  the 
bed  of  a  river  without  showing  that  it  is  such 
a  stream  as  is  subject  to  individual  ownership. 
But  as  there  may  be  a  doubt  as  to  where  the 
onus  lies  of  showing  the  character  of  the  stream, 
I  shall  not  rest  my  opinion  upon  this  point. 

Assuming  that  the  Genesee  River  is  not  nav- 
igable in  any  sense  of  the  term,  and  also  that 
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we  have  adopted  in  its  whole  extent  the  com- 
mon law  rule  in  relation  to  the  ownership  of 
fresh  rivers,  I  still  think  it  quite  clear  that  the 
plaintiffs  are  not  entitled  to  recover.  The 
common  law,  as  I  read  it,  has  never  said  that 
a  grant  of  lands  bounded  by  the  shore  of  a 
stream  of  any  description  extends  beyond  the 
specified  limit  and  includes  other  lands  not  em- 
braced by  the  terms  of  the  grant.  Ld.  Ch.  J. 
Hale,  in  his  celebrated  treatise  De  Jure  Marts, 
lays  down  no  such  doctrine,  nor  do  I  find  that 
it  has  ever  been  judicially  asserted  in  Great 
Britain.  If  the  rule  exists  at  all,  it  is  one  of 
modern  invention,  and  had  its  origin  on  this 
side  of  the  Atlantic.  It  is  a  refinement  on  the 
common  law.  which  is  in  itself  sufficiently  ab- 
surd when  transplanted  and  applied  to  the 
great  inland  waters  of  this  country. 

What  is  this  case?  Nathaniel  Rochester  and 
others  were  seised  in  fee  of  a  tract  containing 
100  acres  of  land  on  the  west  side  of  Genesee 
River,  including  the  bed  of  the  river  to  the 
thread  of  the  stream.  How  they  acquired 
title  the  case  does  not  state,  but  their  seisin  is 
admitted.  Under  Rochester  and  others  the 
plaintiffs  make  title  by  deed  to  a  small  portion 
of  the  property.  The  conveyance  describes 
the  premises  granted  by  metes  and  bounds. 
The  description,  so  far  as  it  is  material  to  the 
present  inquiry,  is  as  follows  :  *thence  f *  1 6 1 
eastwardly  "to  the  Genesee  River;  thence 
northwardly,  along  the  shore  of  said  river,  to 
Buffalo  Street."  Although,  without  explana- 
tion, there  might  be  room  for  doubt  as  to  the 
true  terminating  point  of  the  line  running  to 
the  river,  that  doubt  is  fully  resolved  by  the 
words  which  immediately  follow — "thence 
northwardly,  along  the  shore  of  said  river." 
And  besides,  instead  of  running  to  the  bridge, 
as  the  line  would  if  it  followed  the  thread  of 
the  stream,  it  runs  to  the  street  which  runs 
west  from  the  bridge  and  bounds  the  premises 
on  the  north.  The  land  inclosed  by  the  lines 
given  in  the  deed  lies  wholly  on  the  west  s-ide, 
and  does  not  include  any  portion  of  the  river. 
I  did  not  understand  this  to  be  denied  on  the 
argument.  As  a  question  of  fact,  it  is  impos- 
sible to  maintain  either  that  one  party  intended 
to  grant  or  that  the  other  expected  to  acquire 
any  land  lying  beyond  the  specified  boundary. 
There  is  nothing  in  the  deed  from  which  it 
can  be  justly  inferred  that  the  parties  meant 
more  than  they  said.  Although  the  property 
conveyed  is  called  a  mill-seat  lot,  the  water  was 
to  be  taken  from  a  race  already  constructed, 
and  which  ran  near  the  west  side  of  the  lot. 
Without  including  any  part  of  the  bed  of  the 
river,  the  plaintiffs  have  got  all  the  property 
which  they  purchased,  and  everything  neces- 
sary to  its  beneficial  enjoyment  in  the  way  con- 
templated by  the  grant.  How,  then,  have  they 
acquired  a  title  to  the  bed  of  the  river,  which 
is  claimed  in  this  action  ?  It  is  said  that  they 
acquired  it  by  virtue  of  the  common  law  doc- 
trine concerning  the  ownership  of  fresh  rivers. 
That  position  cannot,  I  think,  be  maintained. 
Let  us  see  how  the  question  stands  on  author- 
ity. 

The  first  branch  of  the  doctrine,  as  laid  down 
by  Hale  and  others  is,  that  while  arms  of  the 
sea,  or  rivers  in  which  the  tide  ebbs  and  flows, 
belong  to  the  public,  fresh  rivers  may  be  the 
subject  of  private  property.  If  the  bed  of  a 
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stream  may  be  owned  by  individuals,  then, 
like  other  real  estate,  it  may  be  bought  and 
sold,  granted  and  conveyed.  The  owner  may 
aliene  all  that  he  has,  or  a  part  only.  He  may 
sell  the  bed  of  the  river,  either  with  or  without 
other  lands;  and  he  may  sell  adjacent  lands 
either  with  or  without  the  bed  of  the  river.  If 
162*]  a  proposition  so  plain  needs  the  *sup- 
port  of  a  great  name,  I  refer  to  Hale.  He  says: 
"One  man  may  have  the  river,  and  others  the 
soil  adjacent."  Harg.  Law  Tr.,  5. 

Another  branch  of  the  doctrine  is,  that  the 
owner  of  the  adjacent  soil  is  prima  facie,"  or 
"in  common  presumption,"  owner  of  the  riv- 
er. If  he  own  on  both  sides,  the  whole  of  the 
river  is  included — if  only  on  one  side,  his  right 
extends  usque  filum  aqace.  Harg.,  pp.  5.  6. 
The  doctrine  is  not  that  the  riparian  proprie- 
tor must  necessarily  own  the  river,  nor  is  there 
any  rule  of  the  common  law  which  says  that 
the  stream  will  pass  by  a  grant  of  the  adja- 
cent soil,  either  as  an  incident  or  otherwise. 
The  law  indulges  a  presumption  in  favor  of 
the  shore  owner,  which  will  prevail  in  the  ab- 
sence of  all  proof  to  the  contrary.  This,  like 
most  other  presumptions,  may  be  rebutted. 
The  language  of  Hale  is,  "but  special  usage 
may  alter  that  common  presumption,  for  one 
man  may  have  the  river  and  others  the  soil  ad- 
jacent." Now, if  special  usage,  or  prescription, 
which  supposes  a  grant,  will  overcome  the 
presumption,  then  most  clearly  the  presump- 
tion may  be  rebutted  by  any  evidence  which 
disproves  the  fact  of  title  in  the  shore  owner. 
That  evidence  we  have  in  this  case.  It  was  ad 
mitted  on  the  trial  that  Rochester  and  others, 
under  whom  the  plaintiffs  made  title,  were 
formerly  seised  of  a  tract  of  land  "covering 
the  premises  in  question."  Until  the  contrary 
is  shown,  the  presumption  of  law  is,  that  the 
title  still  remains  in  the  original  proprietors. 
The  plaintiffs  show  a  conveyance,  but  it  does 
not  include  the  premises  in  question.  They 
were  limited  by  their  grant.as  well  they  might 
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presumption  in  their  favor  as  riparian  owners, 
is  effectually  disproved  and  overthrown  by 
showing  the  title  in  another. 

The  learned  Charles  Butler,  in  his  note,  205, 
to  Co.  Litt.,  after  paying  a  just  compliment  to 
Ld.  Hale,  proceeds  to  re  affirm  his  doctrine. 
"After  ad  verting  to  the  language  of  Hale,  that 
fresh  rivers  of  what. kind  soever,  do  of  com- 
mon right  belong  to  the  owners  of  the  soil 
adjacent,"  he  remarks,  that  "in  all  these  cases 
the  presumption  is  in  favor  of  him  to  whom 
the  right  or  property  is  said  to  belong  by  com- 
1  OIJ*]  mou  *right;  yet  this  does  not  exclude 
the  possibility  of  its  belonging  to  another.  To 
another,  therefore,  it  may  belong;  but,  if  he 
claims  it,  he  must  prove  his  title  to  it."  He 
adds  that  "the  intendment  of  the  law"  is  in 
favor  of  the  riparian  owner,  "till  there  is 
proof  of  the  contrary."  That  proof  was  given 
in  the  case  at  bar.  The  same  doctrine  was  rec- 
ognized by  Sir  John  Leach.  V.  C.,  in  the  re- 
cent caw  of  Wright  v.  Ifmeard.  1  Sim.  &  Stu., 
190.  He  says,  not  that  the  shore  owner  is  en- 
titled to  the  river  at  all  event*,  but  "pnma  fa- 
eie,  the  proprietor  of  each  bank  of  a  stream  is 
the  proprietor  of  half  the  land  covered  by  the 
water  of  the  stream. " 

In  Hatch  v.  Dvight,  17  Mass.,  289.  the  pre- 
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cise  point  was  adjudged,  that  a  grant  of  land 
bounded  by  the  bank  of  a  river  will  not  pass 
the  bed  of  the  stream.  Parker,  Ch.  J.,  said: 
"The  land  released  is  limited  to  the  bank  of 
the  stream,  which  necessarily  excludes  the 
stream  itself."  And  again:  "The  owner  may 
sell  the  land  [on  the  shore]  without  the  priv- 
ilege of  the  stream,  as  he  will  do  if  he  bounds 
his  grant  by  the  bank."  This  doctrine  was  ad- 
mitted by  the  Chancellor  in  Canal  Appraisers 
v.  People,  17  Wend.,  599,  although  he  went 
further  than  a  majority  of  the  court  in  uphold- 
ing the  claims  of  the  riparian  owner.  And 
Washington,/.,  has,  I  think,  in  Dew  v.  Wright, 
1  Pet.  C.  C. ,  64,  shown  most  satisfactorily  that 
the  common  law  rule  concerning  the  owner- 
ship of  fresh  rivers  cannot  aid  the  plaintiffs. 

There  is  no  ground  for  saying  that  the  bed 
of  the  stream  is  appurtenant,  or  that  it  can 
pass  as  an  incident  of  the  grant.  It  is  not  an 
easement.  It  is  land.  The  owner  conveys  a 
part  of  his  property  with  a  definite  boundary; 
and  the  grantee  claims  the  right  to  go  beyond 
that  boundary  and  take  another  piece  of  land, 
which  is  probably  much  larger  than  the  one 
described  in  his  deed.  He  does  not  claim  by 
force  of  his  grant,  but  by  the  common  law. 
That  noble  fabric  of  human  wisdom,  although 
it  exhibits  here  and  there  a  blemish,  has  never 
authorized  so  wide  a  departure  from  the  max- 
ims of  reason  and  common  sense.  In  Jackson  v. 
Hathaway,  15  Johns.,  447,  Platt,  J.,  says:  "It 
would  be  absurd  to  allow  the  fee  of  one  piece 
of  land,  not  mentioned  in  the  deed,  to  pass  as 
appurtenant  to  another  distinct  parcel,  which 
*is  expressly  granted,  by  precise  and  [*1O4 
definite  boundaries." 

This  court,  unless  in  the  case  which  has 
been  reversed  for  error,  has  never  laid  down 
any  principle  which  can  aid  the  plaintiffs;  but 
quite  the  contrary.  The  case  of  Jackson  v. 
Louw,  12  Johns.,  252,  presented  a  simple  ques- 
tion upon  the  construction  of  a  deed.  It  had 
nothing  to  do  with  the  common  law  presump- 


ers.  The  courses  given  by  the  deed  ran  to  the 
creek;  thence  up  the  same.  The  court  said  that 
"the  terms  'up  the  same,'  necessarily  imply 
that  it  is  to  follow  the  creek  according  to  its 
windings  and  turnings,  and  that  must  be  in 
the  middle  or  center  of  it."  But  in  the  case  at 
bar,  the  line,  after  running  to  the  river,  does 
not  run  thence  up  or  along  the  same,  but 
"along  the  shore  of  the  said  river."  No  possi- 
ble construction  can  carry  this  line  to  the  cen- 
ter of  the  stream,  without  doing  violence  to 
the  contract  of  the  parties.  But  this  precise 
question  was  adjudged  in  Jackson  v.  Hatha- 
way, before  cited,  which  related  to  lands 
bounded  by  a  highway.  There,  as  well  as  in 
the  case  of  fresh  rivers,  the  law,  in  the  absence 
of  all  evidence  to  the  contrary,  presumes  that 
the  owner  of  the  adjacent  noil  owns  also  the 
highway — the  whole  of  it,  if  his  lands  lie  on 
both  sides,  or  the  half  of  the  road,  if  he  only 
own  on  one  side.  The  case  was  a  strong  one 
for  the  defendant.  He  had  purchased  the  land 
on  both  sides  of  the  road,  which  Ifi  years  after 
wards  was  discontinued;  and  yet  the  original 
proprietor  recovered  against  him  in  ejectment. 
In  that  rase.as  in  this. he  claimed  by  ^rant;  and 
the  question  was,  what  hns  one  party  granted 
and  the  other  acquired;  what  is  the  true  con- 


164 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1838 


struction  of  the  deed?  There  he  was  bounded 
by  the  side  of  the  highway ;  here  the  party  is 
bounded  by  the  shore  of  a  river.  The  language 
of  the  court  is  much  to  the  present  purpose. 
"There  is  nothing,"  says  Platt,  «/.,  who  deliv- 
ered the  opinion,  "in  the  deeds  for  the  lots 
bounded  on  the  sides  of  the  old  road,  which 
denotes  any  intention  to  buy  or  sell  any  land 
not  expressly  included  within  the  courses  and 
distances  expressly  defined,  and  it  is  conceded 
that  those  limits  do  not  include  the  space  oc- 
cupied by  the  old  road."  Again,  he  says: 
165*]  "There  are  many  *cases  of  loose,  vague 
and  general  description  in  deeds,  which  un- 
doubtedly may  require  a  different  construc- 
tion, and  be  subject  to  a  different  rule.  Where 
a  farm  is  bounded  along  a  highway,  or  upon  a 
highway,  or  running  to  a  highway,  there  is 
reason  to  intend  that  the  parties  meant  the 
middle  of  the  highway;  but,  in  this  case,  the 
terms  of  the  description  necessarily  exclude 
the  highway."  So  in  the  case  at  bar,  "the 
terms  of  the  description  necessarily  exclude" 
the  river.  The  judge  adds:  "It  is  impossible  to 
protect  the  defendant,  on  the  ground  that  the 


all  other  prima  facie  presumptions,  it  falls  to 
the  ground  when  the  fact  turns  out  to  be  oth- 
erwise. This  is  the  whole  length  and  breadth 
of  the  common  law  rule  which  the  plaintiffs 
have  called  to  their  aid  for  the  purpose  of  en- 
larging their  grant,  and  spreading  it  over  land 
not  included  within  the  specified  limits. 

The  doctrine  we  have  been  considering  has 
nothing  to  do  with  a  grant  or  conveyance.  It 
is  not  a  rule  for  settling  the  true  construction 
of  a  deed.  When  a  party  presents  his  charter, 
the  law  makes  no  presumption  concerning  his 
title  :  he  holds  by  force  of  his  grant ;  he  goes 
to  the  limit  which  that  prescribes,  and  by  that 
limit  he  is  bounded. If  there  is  any  thing  equiv- 
ocal in  the  language  of  the  grant.the  courts  de- 
clare its  interpretation.  But  if,  as  in  this  case, 
the  parties  have  used  plain  and  explicit  lan- 
guage— if  they  have  fixed  a  boundary  which 
no  man  can  mistake — courts  have  nothing  to 
say  about  it.  The  law  makes  no  intendment. 
It  simply  declares  that  the  parties  must  abide 
by  their  contract.  It  is,  as  I  think,  a  total  mis- 
application of  the  rule  of  the  common  law  con- 
cerning the  ownership  of  fresh  rivers,  to  say 


adjoining  road  passed  by  the  deeds  as  an  inci- 1  that  it  has  anything  whatever  to  do  with  the 


dent  to  the  lands  professedly  granted.  A  mere 
easement  may,  without  express  words,  pass  as 
an  incident  to  the  principal  object  of  the  grant; 
but  it  would  be  absurd  to  allow  the  fee  of  one 
piece  of  land,  not  mentioned  in  the  deed,  to 
pass  as  appurtenant  to  another  distinct  parcel, 
which  is  expressly  granted  by  precise  and  defi- 
nite boundaries."  I  am  not  aware  that  this 
case  has  ever  been  questioned,  and  it  is  a  most 
decisive  authority  against  the  plaintiffs. 

In  this  case,  if  one  party  had  intended  to 
grant,  or  the  other  had  expected  to  acquire  one 
half  the  bed  of  the  stream,  I  cannot  doubt  for 
a  moment  that  the  deed  would  have  contained 
some  such  language  as  this:  thence  eastwardly 
to  the  center  of  the  Genesee  River;  thence 
northwardly  along  the  center  of  said  river.etc. 
But  if  this  can  be  questioned,  we  know  be- 


yond all  room  for  a  perad venture,  that  when* -the  plaintiffs. 


the  parties  said  "along  the  shore,"  they  did 
not  mean  along  the  center  of  the  river.  There 
is  no  principle  of  the  common  law  which  will 
authorize  us  to  disregard  the  intention  of  the 
parties,  and  extend  the  grant  beyond  the 
boundary  on  which  they  have  agreed. 

When  once  it  is  settled,  whether  here  or  in 
England,  that  rivers  of  any  particular  descrip- 
tion are  subjects  of  private  property,  it  is  then 
not  unnatural  to  presume  that  he  who  owns 
the  shore  or  bank,  owns  also  the  bed  of  the 
stream.  Alienations  were  originally  made  with- 
out writing  ;  and  where  they  have  been  made 
by  deed,  it  must  often  happen  that  the  instru 
ment  cannot  be  produced  for  the  purpose  of 
establishing  boundaries.  The  party  makes  title 
166*]  to  his  manor  *or  lands,  by  showing 
that  he  and  those  under  whom  he  claims  have 
held  time  out  of  mind.  But  from  the  nature 
of  the  case,  he  must  often  fail  in  making  out  a 
prescriptive  title  to  the  bed  of  a  stream  flowing 
by  or  through  his  possessions.  To  remedy  this 
difficulty, the  law  steps  in  and  says,  that  in  the 
absence  of  all  proof  to  the  contrary,  it  is  but  a 
reasonable  presumption  that  he  who  owns  the 
adjacent  soil  is  the  proprietor  of  the  stream 
also.  The  presumption  concludes  no  one.  It 
only  asserts,  what  is  probably  true,  and,  like 
814 


construction  of  a  deed,  or.  by  way  of  fixing  the 
boundaries  of  a  grant.  The  presumption  in  fa- 
vor of  the  riparian  owner  is  only  indulged  in  the 
absence  of  any  direct  evidence  of  his  boundary; 
it  is  never  used  for  the  purpose  of  enlarging, 
qualifying  or  in  any  way  affecting  his  written 
muniments  of  title,  or  the  limits  which  they 
prescribe. 

If  there  is  no  settled  doctrine  of  the  common 
law  which  can  aid  the  plaintiffs,  I  think  it 
quite  clear  that  they  must  fail  ;  for  there  is 
neither  reason  nor  common  sense  in  making 
*the  deed  operate  upon  property  which  [*167 
the  one  party  did  not  contract  to  purchase, and 
the  other  party  did  not  agiee  to  sell.  I  think 
the  defendants  are  entitled  to  judgment. 

The  majority  of  the  court  being,however,of 
a  different  opinion,  judgment  was  rendered  for 


Judgment  for  plaintiffs. 

Reversed— 4  Hill,  369  ;  5  Denio,  599. 

Cited  in-24  Wend.,  454 ;  26  Wend.,  416 :  6  N.Y.,  548; 
33  N.  Y.,  481 ;  8  Barb.,  244;  14  Barb.,  220:  19  Barb., 
491 ;  30  Barb.,  15 ;  36  Barb.,  156 ;  1  Sandf .,  348 ;  4  Rob., 
38  ;  35  Am.  Dec.,  638. 


HITCHCOCK  t.  COVILL. 

Purchase  of  Goods  —  False  Representations — 
When  Vendor  may  Rescind  —  Trover — Stop- 
page in  Transitu — termination  of  Transit—- 
Practice. 

Where  goods  are  obtained  by  a  purchaser  by  mak- 
ing false  representations  as  to  his  pecuniary  condi- 
tion and  ability  to  pay.and  by  suppressing  the  truth 
in  those  respects,  the  vendor  may  rescind  the  sale, 
and  after  demand  and  refusal  bring  an  action  of 
trover  against  a  sheriff  who  has  levied  upon  the 
goods  by  virtue  of  an  execution  against  the  pur- 
chaser. 

It  seems, that  where  goods  are  ordered  by  the  pur- 
chaser to  be  sent  to  a  particular  place.and  the  course 

NOTE. — Sales— Stoppage  In  transitu— How  long  right 
of,  continues.  See  above  case  of  Hitchcock  v.Covill, 
23  Wend..  611,  note. 

Fraudulent  purchase. 

A  sale  and  delivery  of  goods  procured  by  fraud 
passes  no  title  as  between  the  parties.  See  Gary  v. 
Hotaling,  1  Hill,  311,  note. 
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of  business  at  such  place  is  for  the  warehouseman 
to  keep  them  until  called  for  or  ordered  on  by  the 
owner,  the  tranxU.ua  is  ended  and,  consequently.the 
right  of  stoppage  is  terminated. 

It  is  no  answer  to  the  action  that  the  claim  was 
originally  placed  upon  the  right  of  stoppage  in  tran- 
situ,  if  subsequently  and  before  the  sale  a  general 
demand  was  made ;  and  especially  where  the  sheriff 
took  an  indemnity. 

Citations— 3  T.  R.,  464,  466 ;  3  East,  397 ;  2  Bos.  &  P., 
461 : 7  T.  R,  440 ;  5  East,  175 :  2  Selw.,  982 ;  Ross. 
Vend..  221,  239,  243  :  15  Wend.,  137 ;  17  Wend.,  504 ;  4 
Esp.,  82. 

'PHIS  was  an  action  of  trover,  tried  at  the 
1.  Chemung  Circuit,  in  June,  1837,  before 
the  Hon.  Robert  Monell,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  a  quantity  of  mer- 
chandise sold  by  the  plaintiff,  a  merchant  in 
the  City  of  N.  Y.,  to  one  Hobart  B.  Graves, 
which  was  forwarded  from  the  City  of  N.  Y. 
to  Havana,  a  village  at  the  head  of  the  Seneca 
Lake,  in  pursuance  of  the  direction  of  Graves. 
On  the  arrival  of  the  goods  at  Havana,  they 
were  levied  upon  by  a  deputy  of  the  defendant, 
who  at  the  time  was  sheriff  of  the  County  of 
Tioga,  by  virtue  of  an  execution  issued  on  a 
judgment  in  favor  of  I. Trotter  and  J.  B.Doug- 
lass against  Graves,  by  the  name  of  Hobart 
Graves,  Jr., and  against  two  other  persons. This 
judgment  had  been  assigned  to  one  S.  H.  Ad- 
dington,  under  whose  direction  the  levy  was 
made.  On  being  informed  of  the  seizure  of  the 
goods,  the  plaintiff  caused  a  written  notice  to 
be  given  to  the  sheriff  that  the  goods  had  been 
168*]  sold  by  him  to  Graves,  that  the  *price 
remained  unpaid, and  that  he  claimed  the  right 
of  stoppage  in  tranntu,  in  consequence  of  the 
insolvency  of  Graves.  Subsequently,  and  pre- 
vious to  the  sale  by  the  sheriff,  a  new  demand 
was  made  by  the  plaintiff  without  specifying 
any  grounds  of  claim;  to  which  the  sheriff  an- 
swered that  if  he  was  indemnified  to  his  satis- 
faction he  would  sell,  and  on  receiving  such 
indemnity  he  proceeded  and  sold.  On  the  trial 
of  the  cause  the  plaintiff  proved  that  in  Oct., 
1881,  Graves,  who  then  resided  at  Willards- 
burgh,  in  the  County  of  Tioga,  in  the  State  of 
Pa.,  came  to  N.  Y.  to  purchase  goods,  und  made 
purchases  of  the  plaintiff  and  other  merchants 
in  the  neighborhood  of  the  plaintiff  to  the 
amount  of  about  $700.  He  then  represented  his 
name  to  be  Hobart  B.  Graves,that  he  had  pur- 
chased of  a  Mr.  Willard,  at  Willardsburgh,  a 
stock  of  goods  amounting  to  $2,500,  had  paid 
on  account  of  that  purchase  $1,200,  leaving  a 
balance  of  $1,800  due,  which  was  all  he  owed 
in  the  world;  and  that  he  wanted  a  small  stock 
of  goods  to  replenish  his  store.  In  Apr.,  1832, 
he  came  again  to  N.  Y.,  and  represented  that 
he  had  made  a  further  payment  of  $400  to  Mr. 
Willard,  leaving  a  balance  due  him  of  $900, 
which  was  all  he  owed, except  for  his  fall  pur- 
chases.the  whole  of  which  he  intended  to  pay, 
except  $150.  Upon  these  representations  the 
plaintiff  sold  him  a  further  quantity  of  goods 
amounting  to  $894.80,on  a  credit  of  six  months, 
and  four  other  house*  acting  upon  the  same 
representations,  sold.him  goods  to  the  amount 
of  $2,000.  Graves  paid  and  made  arrangements 
to  pay  his  purchases  of  the  preceding  fall  to 
within  $150,  as  he  bad  promised  to  do.  He 
directed  the  goods  purchased  of  the  plaintiff  to 
be  shipped  on  board  a  lake  or  canal-boat  bound 
to  the  Village  of  Havana,  and  they  were  ac- 
WKND.  20. 


cordingly  boxed,  directed  to  him  at  Willards- 
burgh,  Tioga  Co.,  Pa.,  and  put  on  board  a 
canal-boat  May  12.  The  goods  arrived  at  Ha- 
vana May  24,  and  were  deposited  in  a  ware- 
house of  a  Mr.  Waterhouse.  where  they  were 
immediately  levied  upon  by  the  defendant's 
deputy.  Havana  was  at  that  time  at  the  head  of 
navigation,  and  the  course  of  business  was  to 
deposit  there  goods  brought  by  canal  and  lake 
boats,  there  being  no  forwarding  line  beyond 
thatpoint,and  the  'warehouseman  kept  [*169 
them  until  called  for  or  ordered  on  by  the 
owners.  The  distance  from  Havana  to  Wil- 
lardsburgh  is  between  30  and  40  miles.  May 
28,  Graves  came  to  Havana  for  his  goods.jhav- 
iug  with  him  a  team  and  driver,  but  finding 
them  levied  upon,  did  not  take  them.  The 
judgment  and  execution  were  given  in  evidence; 
the  execution  directed  a  levy  of  the  sum  of 
$1,468.91,  with  interest  from  Dec.  1,  1824,  be- 
sides costs  of  suit,  etc.  The  proceeds  of  the  sale 
amounted  to  upwards  of  $1,600,  which  sum  was 
paid  to  and  receipted  by  Addington.  Graves 
formerly  resided  in  the  neighborhood  of  Ad- 
dington, in  Oneida  Co.,  in  this  State,  and  was 
there  known  by  the  name  of  Hobart  Graves, 
Jr. ;  at  Willardsburgh  he  was  known  by  the 
name  of  Hobart  B.  Graves.  His  insolvency  was 
proved. 

The  counsel  for  the  defendant  objected  to 
the  evidence  of  fraud  on  the  part  of  Graves  in 
obtaining  the  goods,  insisting  that  the  plaintiff 
having  in  the  notice  to  the  sheriff  placed  his 
claim  upon  the  right  of  stoppage  in  transitu, 
was  precluded  from  assuming  any  other  ground 
of  recovery;  but  the  objection  was  overruled. 
He  also  insisted  that  the  goods  having  arrived 
at  Havana,  the  delivery  was  complete,  and 
that  the  right  of  stoppage  in  transttu  was  ended ; 
and  further,  that  there  was  not  such  evidence 
of  fraud  as  would  vitiate  the  sale.  The  judge 
charged  the  jury  that  he  inclined  to  the  opin- 
ion that  the  right  of  stoppage  in  transitu  was 
not  terminated  by  the  delivery  of  the  goods  at 
Havana,  that  not  being  the  place  of  their  ul- 
timate destination,  but  did  not  think  it  neces- 
sary to  place  the  decision  of  the  case  upon  that 
ground.  That  the  plaintiff  had  a  right  to  in- 
sist upon  the  fraud  in  the  misrepresentations 
alleged  to  have  been  made  by  Graves;  and  if 
they  should  find  that  he  had  made  false  repre- 
sentations as  to  his  true  name,  and  as  to  his 
pecuniary  circumstances,  and  thereby  had  in- 
duced the  plaintiff  to  part  with  bis  goods,  the 
plaintiff  upon  that  ground  alone  would  be  en- 
titled to  reclaim  his  goods,  although  Graves 
might  have  intended  at  the  time,  ultimately  to 
have  paid  for  the  goods,  and  did  not  purchase 
them  with  a  view  of  exposing  them  to  the  ex- 
ecution under  which  they  were  *taken.  [*1  7O 
The  jury  found  a  verdict  for  the  plaintiff  for 
$530.76  damages.  The  defendant  asked  for  a 
new  trial. 

Mr.  8.  Stevens,  for  defendant. 
Mr.  J.  A.  Collier,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  inclined 
to  the  opinion  that  the  tmnritiu  was  nt  an  end. 
The  course  of  trade  as  well  as  the  instructions 
given,  pointed  out  Havana  as  the  place  where 
the  goods  were  to  be  deposited,  and  wait  for 
the  special  charge  and  directions  of  the  vendee; 
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there  was  no  forwarding  line  beyond  it,  and 
the  usage  was  universal  by  the  warehouse- 
man thus  to  detain  them;  after  this,  the  vendee 
necessarily  took  special  charge  of  any  further 
conveyance,  and  it  may  be  said  that  the  goods 
were  carried  from  thence  by  his  own  teams. 
But  even  if  any  doubt  should  exist  as  to  the 
soundness  of  this  view,  and  I  admit  that  the 
canrn  are  scarcely  reconcilable  upon  the  point, 
Hunter  v.  Beal,  cited  3  T.  R.,  466;  Stokes  v. 
La  Riviere,  cited  3  East,  397;  2 Bos.  &  P..  461; 
7  T.  R.,  440;  5  East,  175;  2  Selw.,  982;  Ross, 
Vend.,  221,  243;  15  Wend..  137;  17  Id.,  504; 
when  we  take  in  connection  with  the  other  cir- 
cumstances the  additional  fact  that  Graves 
called  with  his  teams  and  would  have  taken 
the  goods  into  his  actual  possession,  had  it  not 
been  for  the  levy,  it  seems  to  me  there  can  be 
no  longer  any  doubt.  4  Esp. ,  82;  2  Bos.  &  P. , 
461;  3  T.  R..  464;  Ross,  239.  But  admitting 
that  the  above  conclusion  may  be  erroneous, 
the  plaintiff,  I  think,  is  still  entitled  to  retain 
the  verdict  upon  the  other  ground  taken  at  the 
trial.  The  jury  have  found  under  proper  in- 
structions that  the  goods  were  purchased  upon 
a  credit  by  means  of  the  false  representations 
of  Graves  in  respect  to  his  pecuniary  condition 
and  ability  to  pay.  and  that,  after  special  in- 
quiries of  him  upon  the  subject.  It  is  obvious 
from  the  facts  in  the  case,  that  instead  of  being 
in  the  prosperous  condition  represented,  he 
suppressed  the  truth,  and  was  hopelessly  bank- 
rupt. The  change  of  his  name  at  the  time  he 
171*]  removed  to  Pa.,  *also  cast  suspicion 
over  his  character,  and  went  to  show  that  his 
fraud  was  premeditated. 

But  it  is  urged  that  the  written  notice  and 
demand  first  made,  that  the  goods  were  claimed 
upon  the  special  ground  of  stoppage  in  transitu, 
precluded  the  plaintiff  from  setting  up  any 
other,  as  on  the  trial  it  would  operate  as  a  sur- 
prise upon  the  officer.  It  is,  I  think,  a  suffi- 
cient answer  to  say,  that  a  general  demand  was 
subsequently  made  before  sale,  which  was 
enough  to  put  the  defendant  upon  inquiry  as 
to  the  nature  of  the  plaintiff's  claim,  and  leaves 
the  plaintiff  unembarrassed  as  to  the  ground 
upon  which  he  chooses  to  rest.  I  know  it  was 
said  in  reply  that  the  officer  might  have  in- 
ferred that  the  claim  was  still  on  the  first 
ground,  no  other  being  specified;  but  this  in- 
ference necessarily  requires  us  to  assume  the 
second  demand  to  have  been  an  idle  ceremony, 
which  we  cannot  do,  as  it  would  be  a  very 
forced  conclusion.  Besides,  as  regards  the 
officer,  it  is  apparent  that  he  could  not  have 
been  misled  or  surprised  by  the  plaintiff  en- 
larging the  ground  of  the  claim,  as  he  has 
taken  the  precaution  to  be  indemnified,  and 
put  his  refusal  on  that  footing.  And  in  respect 
to  the  party  in  interest,  I  do  not  perceive  any 
good  reason  for  conceding  to  him  the  benefit 
of  the  objection,  as  he  stands  in  no  better  sit- 
uation than  Graves,  who  clearly  could  not  have 
availed  himself  of  it.  He  would  not  be  per- 
mitted upon  this  pretense  to  shut  out  his  own 
fraud  under  the  circumstances  of  the  case.  The 
instructions  in  pursuance  of  which  the  first 
claim  was  made  were  dictated  by  counsel  in 
the  city  before  the  true  history  of  the  case  was 
known,  and  the  second  was  made  by  advice  of 
other  counsel  after  Wood,  the  clerk,  had  vis- 
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ited  Willardsburgh,  and  learned  the  particu- 
lars. 

New  trial  denied. 

Reversed— 23  Wend.,  611. 
Reviewed— 6  Duer,  626. 

Cited  in-17  N.  Y.,  261 ;  34  How.  Pr.,  67 ;  41   Am. 
Dec.,  124  (16  Conn.,  71);  49  Am.  Dec.,  773  (20  Vt.,  172). 


*CABLE,  FITCH  &  LOSEE  [*172 
DAKIN  &  DAKIN. 

Replevin — Damages — Excessive — Smart-Money. 

An  inquisition  assessing  the  damages  of  a  defend- 
ant in  an  action  of  replevin  after  a  discontinuance 
of  the  suit,  will  not  be  set  aside  on  the  ground  of 
the  excessiveness  of  the  damages,  where  the  pro- 
ceeding on  the  part  of  the  plaintiff  is  vexatious  and 
oppressive,  and  no  rule  of  law  has  been  violated  by 
the  jury. 

A  jury  in  such  case  are  authorized  to  give  smart- 
money. 

Citations— 15  Wend.,  368 ;  15  Johns..  493. 

MOTION  by  plaintiffs  to  set  aside  inquisi- 
tion on  the  ground  that  the  damages  are 
excessive. 

Sep.  24,  1834,  the  plaintiffs  replevied  three 
boat  loads  of  lumber  which  the  defendants  had 
at  Albany,  and  were  about  forwarding  to  Bos- 
ton for  sale.  The  defendants  had  several  other 
boat  loads  of  lumber,  a  part  of  which  they 
were  about  selling  in  Albany  to  raise  money  to 
pay  off  a  mortgage  to  Cable,  of  which  Fitch 
&  Losee  had  the  control.  On  the  executing  of 
the  writ  of  replevin,  the  defendants  put  in  a 
claim  of  property,  which  was  tried  the  next 
day  when  the  jury  found  property  in  the  de- 
fendants. The  same  evening  the  boats,  in  the 
charge  of  the  defendants'  servants  went  to 
Van  Wie's  Point,  the  place  where  vessels  were 
loaded  for  Boston.  The  plaintiffs  requested 
time  until  the  next  day  to  consider  whether 
they  would  give  a  further  bond  pursuant  to 
the  statute,  and  proceed  with  the  suit,  which 
the  defendants  granted.  The  plaintiffs  were 
advised  on  the  same  day  not  to  proceed  with 
the  suit,  but  notice  of  this  advice  was  not 
given  to  the  defendants, who  waited  until  Mon- 
day morning,  Sep.  29,  when  they  sent  to  the 
sheriff's  office  and  ascertained  that  a  further 
bond  had  not  been  given.  In  Feb.,  1835,  the 
defendants  obtained  judgment  of  discontinu- 
ance, and  May  30,  the  writ  of  inquiry  of  dam- 
ages, pursuant  to  the  statute  was  executed. 
The  jury  found  the  value  of  the  property  re- 
plevied to  be  $5,000,  and  they  assessed  the  de- 
fendants' damages  at  $750.  In  the  affidavits 
on  which  this  motion  is  founded,  is  set  forth  a 
mortgage  under  which  the  plaintiffs  allege  the 
writ  of  replevin  was  sued  out. 
*  Mr.  A.  Taber.  for  plaintiffs.  [*  1 73 
Mr.  R.  W.  Peckham,  for  defendants. 

By  the  Court,  Bronson,  J.     On  examina- 
tion of  the  affidavits  on  both  sides,  there  can 
be  but  little  doubt  that  the  defendants  actually 
sustained  as  much  damage  in  consequence  of 
the  interference  of  Losee  on  behalf  of  the 
i  plaintiffs,  and  the  replevin,  as  the  jury  has 
i  given.     They  suffered  in  the  payment  of  ex- 
penses, the  price  of  transportation,  and  the 
fall  in  value  of  the  lumber  before  it  could  be 
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forwarded  to  the  Boston  market.     It  is  a  fatal  ' 
objection  to  this  motion,  that  it  nowhere  ap- 
pears  that  the  mortgage  was  in  evidence  before  i 
the  jury.     Without  proof  of  the  mortgage,  j 
there  was  not  the  slightest  color  for  the  re- 
plevin suit;  it  was  a  most  vexatious  and  un  j 
warrantable  proceeding,  and  the  jury  would  I 
be  well  warranted  in  giving  heavy  damages; 
they  might  allow  smart  money. 

But  if  the  mortgage  had  been  given  in  evi-  i 
dence,  there  was  no  proof  going  to  show  that 
Fitch  &  Losee  acted  in  good  faith  in  taking 
the  property  under  it.  and  there  was  evidence 
from  which  the  jury  might  find  that  they  were 
influenced  by  unworthy  motives,  such  as  the 
law  will  not  tolerate.  I  do  not  think  it  neces- 
sary to  state  the  evidence,  although  I  have  ex- 
amined it  with  care.  I  should  have  been  as 
well  if  not  better  satisfied,  had  the  jury  given 
less  damages.  But  it  is  impossible  to  say  that 
any  rule  of  law  has  been  violated,  and  this  is  a 
case  where  we  cannot  disturb  the  verdict  of 
the  jury  without  interfering  with  settled  prin- 
ciples. 15  Wend.,  368;  15  Johns.,  493. 

Motion  denied. 

Cited  in— 22  Am.  Rep.,  285  (11  Kan.,  213). 


174*]        *  W  HE ADON  t>.  OLDS. 

Contract — Mutual  Mistake  of  Facts— Money  may 
be  Recovered  Back  pro  tanto— Sale— Estimated 
Quantity. 

Where  a  contract  is  made  upon  an  assumed  state 
of  facts  in  reference  to  which  there  is  a  mutual  mis- 
take, money  paid  under  such  contract  may  be  re- 
covered back,  pro  tanto,  in  an  action  of  axmimpgit, 
and  it  was  accordingly  held,  in  this  case,  where  a 
contract  was  made  for  the  sale  and  delivery  of  oats, 
and  the  parties,  upon  a  mistaken  state  of  facts,  es- 
timated the  quantity  ata  certain  number  of  bushels 
for  which  the  stipulated  price  was  paid,  that  the 
purchaser  was  entitled  to  recover  back  money  paid 
for  the  difference  between  the  estimated  and  real 
quantity ;  and  that,  notwithstanding  he  had  agreed 
to  take  the  oats  at  the  estimated  quantity.  bit(or 
mias. 

Citations— 1  Wend.,  380  ;  2  Ev.  Poth.,  437 :  1  Dom., 
248, 250,  b.  1,  tit.,  18,  »ec.  1,  p.  1,  11,  12. 

THIS  was  an  action  of  asuumpsit,  tried  at  the 
Ooondaga  Circuit  in  Mar.,  1836,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 
The  defendant  agreed  to  sell  to  the  plaintiff 
from  1,600  to  2.000  bushels  of  oats,  at  49  cents 
per  bushel.  The  delivery  of  the  oats  was  com 
menced  by  removing  them  from  a  storehouse 
to  a  canal  boat ;  tallies  were  kept,  and  when 
tin-  tallies  amounted  to  500.  it  was  proposed  to 
guess  at  the  remainder  ;  and  after  a  while  it 
was  agreed  between  the  parties  to  call  the  whole 
quantity  1.900  busheN.  and  tin- plaintiff  accord 
inizly  paid  for  that  quantity  at  the  stipulated 
prii -e.  When  the  oats  came  to  be  measured  it 
was  ascertained  that  there  were  only  1,488 
Im-lii-l-  delivered.  It  was  then  found  that  the 
raiMake  had  happened  by  both  parties  asmim 
ing  as  the  basis  of  the  negotiation  fixing  the 
quantity  of  1,900  Im-h.-N.  t hat  500  bushels  had 
been  loaded  in  the  boat  at  the  time  when  they 
undertook  to  guess  at  the  residue;  whereas,  in 
fact,  only  250  busheN  had  been  loaded — the 
tallies  representing  half  bushels  and  not  bushels 
— and  that  the  parties  supposed  that  the  quan- 
tity loaded  was  not  a  quarter  of  the  whole 
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quantity.  The  vendor  refusing  to  refund  a  por- 
tion of  the  money  received  by  him,  this  action 
was  brought  by  the  purchaser,  who  declared 
for  money  had  and  received,  and  delivered  a 
bill  of  particulars  stating  the  contract  between 
the  parties,  that  the  oats  were  delivered,  and 
"  that  in  measuring  said  oats  a  mistake  was 
made, whereby  the  plaintiff  paid  the  defendant 
for  *abput  300  bushels  more  oats  than  [*175 
he  received."  The  defendant  proved  by  one 
witness  that  the  plaintiff  said  that  he  would 
take  the  oats  at  1,900  bushels  hit  or  miss,  and 
by  another  that  he  had  acknowledged  that  he 
took  the  oats  at  that  quantity  at  his  own  risk. 
He  further  proved  that  before  the  boat  left  the 
storehouse,  on  dissatisfaction  being  expressed 
by  a  friend  of  the  plaintiff  who  was  to  advance 
the  money  for  him,  as  to  the  mode  of  ascer- 
taining the  quantity,  that  he  told  them  that  if 
they  were  dissatisfied  with  the  quantity  to  put 
the  oats  back  into  the  storehouse,  and  pay  him 
for  his  trouble.  When  the  evidence  was  closed 
the  counsel  for  the  defendant  stated  thut  he 
should  not  question  the  fact  that  the  parties 
were  mutually  in  error  in  supposing  that  500 
bushels  of  oats  had  been  put  on  board  when  in 
fact  only  250  bushels  had  been  put  on  board  at 
the  time  of  the  bargain  in  reference  to  the 
quantity,  but  insisted  that  the  bargain  was  ob- 
ligatory upon  the  plaintiff  and  that,  therefore, 
he  was  not  entitled  to  recover.  He  also  in- 
sisted that  the  proof  varied  from  the  bill  of 
particulars:  and  thirdly,  that  at  all  events  the 
plaintiff  was  only  entitled  to  recover  for  the  de- 
ficiency of  250  bushels,  in  the  first  estimated 
quantity.  The  judge  charged  the  jury  that  if 
they  should  find  that  the  parties  at  the  time  of 
the  bargain  in  reference  to  the  1,900  bushels 
were  in  error  as  to  the  quantity  measured, and 
supposed  that  500  bushels  had  been  measured, 
when  in  fact  the  quantity  measured  was  only 
250  bushels,  and  had  based  the  bargain  upon 
that  supposition,  then  that  the  plaintiff  was  en- 
titled to  recover  for  the  deficiency  of  the  1,900 
bushels.  The  jury  found  a  verdict  for  the 
plaintiff  for  $190.  The  defendant  moves  for 
a  new  trial. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

By  the  Court,  Cowen,  ,7.  The  objection  of 
variance  from  the  hill  of  particulars  was  too 
general.  It  should  have  been  stated  whether  it 
was  in  quantity,  or  sum,  or  in  what  else. 

The  mistake  as  proved  went  not  only  to  the 
quantity  measured,  but  the  jury  found,  under 
the  charge  of  the  judge,  *lhatrelatively[*l  7H 
it  influenced  the  entire  agreement  to  take  the 
oats  at  1.900  bushels.  One  ingredient  of  esti- 
mating the  residue,  as  talked  of,  was  the  as- 
suming that  the  supposed  500  bushels  was  one 
fourth  of  the  pile,  which  would  operate  unfa- 
vorably to  the  plaintiff,  if  he  reasoned  from 
the  size  of  the  smaller  to  that  of  the  larger  pile. 
Here  was  an  admitted  error,  whirh  certainly 
influenced  the  conduct  of  the  plaintiff  to  the 
extent  of  250  bushels,  and  as  we  must  take  it 
on  the  finding  of  the  jury,  to  the  full  amount 
which  the  oats  came  short  of  the  1,900  bushels. 
All  the  excess  of  payment  arose  from  a  count 
of  half  bushels  as  bushels.  And  the  only  ques- 
tion in  the  l««Ast  open  Is,  whether  an  agreement, 
based  on  that  mistake,  to  accept  theoatsat  the 
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plaintiff's  own  risk  of  the  quantity,  shall  con- 
clude him.  The  mistake  which  entitles  to  this 
action,  is  thus  stated  by  the  late  Ch.  J.  Sav- 
age from  the  civil  law:  "An  error  of  fact 
takes  place,  either  when  some  fact  which  real- 
ly exists  is  unknown,  or  some  fact  is  supposed 
to  exist  which  really  does  not  exist."  Mowatl 
v.  Wright,  1  Wend.,  360.  He  cites  the  words 
of  2  Ev.  Poth.,  437;  and  see  1  Dom..  248,  b.  1, 
tit.  18,  sec.  1,  pi.  1.  In  judging  of  its  legal  ef- 
fect, we  must  look  "to  the  regard  which  the 
contractors  have  had  to  the  fact  which  ap- 
peared to  them  to  be  true."  1  Dom.,  250,  b.  1, 
tit.  18,  sec.  1,  pi.  11.  And  when  we  see  that 
the  agreement  is  the  result  of  such  a  regard, 
or,  as  the  judge  said  to  the  jury,  is  based  upon 
it,  I  am  not  aware  of  any  case  or  dictum,  that, 
because  part  of  the  agreement  is  to  take  at  the 
party's  own  risk,  or  as  the  parties  expressed  it 
here,  hit  or  miss,  it,  therefore,  forms  an  ex- 
ception to  the  general  rule.  The  agreement  to 
risk  was  pro  tanto,  annulled  by  the  error.  The 
money  was  paid  under  a  contract  void  for  so 
much  as  the  oats  fell  short  of  1,900  bushels. 
The  effect  would  have  been  different,  had  the 
truth  been  known  to  the  plaintiff.  See  Domat, 
as  before  cited.  The  foundation  of  the  ar- 
rangement to  take  at  the  plaintiff's  risk  was  a 
misreckoning,  one  number  being  put  instead 
of  another,  "which,"  says  Domat,  pi.  12,  "is 
a  kind  of  error  in  fact  different  from  all  other 
errors,  in  that  it  is  always  repaired." 
The  motion  for  a  new  trial  is  denied. 

Explained-29  N.  Y.,  395 ;  11  Hun,  210. 

Reviewed— 4  E.  D.  S.,  408. 

Cited  in-3  Denio,  408 ;  19  N.  Y.,  502 ;  38  N.  Y.,  310 ; 
40  N.  Y.,  380,  395 ;  54  N.  Y.,436;  3  Keyes,  278;  3  Abb. 
App.  Dec.,  15 ;  1  Trans.  App..  73 ;  2  Lang.,  51 ;  5  Lans., 
396:  4  Hun,  307 ;  20  Hun,  352;  1  T.  &  C.,  578:  6  T.  & 
C.,631;3Abb.N.S.,212;  12  Abb.  N.  8.,  108;  26  Mich., 
214 ;  45  Am.  Dec.,  482. 


177*]         *CROOKE  &  FO  WKE 

v. 

SLACK  ET  AL. 

Attachment  against   Steamboat — Revised  Stat- 
utes. 

A  steamboat  may  be  proceeded  against  by  attach- 
ment for  a  debt  contracted  by  the  master,  etc.,  for 
wood  furnished  the  boat  to  supply  her  furnaces. 
The  lantruafire  of  the  Revised  Statutes  is  broader 
than  that  of  the  Act  of  1798,  under  which  it  was  held 
that  a  debt  contracted  for  wood  was  not  a  lien. 

Citations— 2  R.  S.,  493,  sec.  1 ;  5  Wend.,  510 ;  1 R.  L., 
130. 

"PROCEEDINGS  against  ships  and  vessels. 
-L  This  was  a  motion  to  pet  aside  the  report  of 
a  referee  to  whom  had  been  referred  the  claim 
of  the  plaintiffs  in  an  action  on  a  bond  exe- 
cuted by  the  defendants  to  obtain  the  discharge 
of  a  steamboat  from  an  attachment  issued 
against  her.  The  only  question  in  the  case  was 
whether  a  debt  contracted  for  wood,  furnished 
a  steamboat  to  supply  her  furnaces,  was  a 
lien  within  the  Act  Authorizing  Proceedings 
Against  Ships  and  Vessels  by  Attachment.  The 
referee  decided  that  it  was  within  the  Acl.and 
accordingly  allowed  the  plaintiffs'  claim. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  I  am  inclined 
to  think  that  wood  or  coal  furnished  a  steam- 
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boat  for  her  usual  trips  should  be  construed  as 
coming  within  the  terms  of  the  statute  giving 
a  lien  and  summary  remedy,  for  the  collection 
of  the  debt  created  thereby  against  ships  and 
vessels,  2  R.  S.,  493,  sec.  1.  The  terms  of  the 
Act  are,  whenever  a  debt  shall  be  contracted 
"for  such  provisions  and  stores,  furnished 
within  this  State,  as  may  be  fit  and  proper  for 
the  use  of  such  vessel,"  etc.  The  word  "  pro- 
visions," strictly  considered,  would  be  con- 
fined to  such  articles  as  enter  into  the  food  or 
subsistence  for  hands  and  passengers  ;  but 
"  stores  "  is  a  more  general  term,  and  may  fair- 
ly embrace  the  article  in  question. 

In  Johnson  v.  The  Sandusky,  5  Wend..  510, 
the  court  would,  I  think,  have  embraced  wood 
within  the  term  "supplies,"  used  in  the  Act  of 
1798,  1  R.  L.,  130,  had  it  not  been  for  the  con- 
nection which  seemed  to  confine  it  to  such  ar- 
ticles *as  entered  into  the  construction  [*178 
or  equipment,  and  became  a  part  of  the  vessel 
itself.  To  avoid  this  difficulty  the  language  has 
been  varied  and  transposed  in  the  Revised  Stat- 
utes, and  this  case  is,  therefore,  taken  out  of  the 
authority  of  that  above  cited. 

Motion  denied. 


CARR  ET  AL.  v.  ELLISON. 

A  covenant  to  renew  a  lease  under  the  same  cove- 
nants contained  in  the  original  lease,  is  satisfied  by 
a  renewal  of  the  lease  omitting  the  covenant  to  re- 
new. 

Citations— 6  Johns.  Ch.,  215 ;  1  Paige,  412 ;  2  Bro 
Ch.,  636,  639,  n.  a. 

ERROR  from  the  N.  Y.  C.  P.  This  was  ah 
action  of  ejectment  to  recover  possession 
of  a  house  and  lot  of  land  in  the  City  of  N.  Y. 
On  the  trial  the  plaintiff  made  out  a  title  in 
fee  to  the  premises,  derived  from  Thomas  El- 
lison. The  defendants  claimed  under  William 
Corwin.  Thomas  Ellison  being  seised  in  fee 
of  the  lot  of  land  in  question,  demised  the 
same  to  Corwin  for  the  term  of  21  years,  from 
May  1,  1793,  at  a  certain  yearly  rent.  By  the 
lease  Corwin  covenanted1  that  on  or  before  Nov. 
1,  1793,  he  would  at  his  own  proper  cost  and 
charges,  erect  and  finish  on  the  land  a  two- 
story  frame  house,  and  at  the  end  of  the  term 
would  yield  and  surrender  up  the  same  to  El- 
lison. It  was  agreed  that  such  buildings  as 
Corwin  should  erect  on  the  lot  should,  at  the 
end  of  the  term,  be  appraised  by  indifferent 
persons,  to  be  chosen  by  the  parties  ;  and  El- 
lison covenanted  that  he  would  pay  Corwin  the 
appraised  value,  "  or  he,  the  said  Thomas  El- 
lison, his  heirs  or  assigns,  shall  renew  the  lease 
unto  the  said  William  Corwin,  his  executors, 
administrators  or  assigns,  for  the  term  of  21 
years  more,  for  and  under  the  same  yearly 
rents, and  under  the  same  covenants  as  is  herein 
before  granted."  Corwin,  and  afterwards,  the 
defendants  under  him,  entered  and  held  the 
premises  under  the  lease,  and  paid  the  stipu- 
lated rent  down  to  May  1,  1835,  the  end  of  the 
second  term  of  21  years,  but  *it  did  not  [*1 79 
appear  that  the  lease  was  in  fact  renewed,  at 
the  end  of  the  first  term  in  1814.  The  defend- 
ants insisted  that  the  lease  had  in  effect  been 
renewed  in  1814,  by  the  act  of  the  parties,  with 
the  same  covenants  as  those  contained  in  the 
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original  lease;  and  in  Apr.,  1835,  they  called 
on  the  plaintiff  to  appoint  an  appraiser,  and  to 
pay  the  value  of  the  buildings  which  the  lessee 
had  erected  on  the  lot,  or  to  renew  the  lease 
for  another  term  of  21  years  with  the  like  cove- 
nants as  those  contained  in  the  original  lease. 
The  plaintiff  refused  to  do  either,  and  after  the 
expiration  of  the  second  term  of  21  years,  in 
May,  1835,  brought  this  action  to  recover  pos- 
session of  the  property.  On  this  case  the  court 
below  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover;  the  defendants  excepted  to 
the  opinion,  and  judgment  having  been  en- 
tered against  them,  they  now  bring  error. 

Mr.  A.  Taber,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  J.  On  the  construc- 
tion for  which  the  plaintiffs  in  error  contend, 
the  lessor  covenanted  in  case  the  value  of  the 
buildings  was  not  paid  for  a  perpetual  renew- 
al of  the  lease;  in  other  words,  he  agreed  to 
renew  the  covenant  for  a  renewal,  as  well  as 
the  other  covenants  contained  in  the  lease. 
The  courts  lean  against  such  a  construction  of 
the  contract  as  will  lead  to  a  perpetuity,  and 
will  not  infer  an  agreement  for  a  second  re- 
newal from  a  general  provision  for  a  renewal 
of  the  lease  with  similar  covenants.  Rutgers 
v.  Hunter,  0  Johns.  Ch.,  215;  Piggotv.  Mason, 
1  Paige,  412;  Tritton  v.  Foote,  2  Bro.  Ch.,  636, 
and  n.  a,  by  W.  Eden,  p.  639.  The  parties  did 
not,  I  think,  contemplate  more  than  two  terms 
of  21  years.  If  the  stipulation  for  "  the  same 
covenants  "  in  the  new  lease,  included  the  cov- 
enant for  a  renewal,  it  included  also  the  cove- 
nant on  the  part  of  the  lessee  that  he  would 
erect  a  house  on  the  land  on  or  before  Nov.  1, 
1793_a  thing  which  was  impossible  in  1814, 
when  the  first  term  expired.  Or,  if  we  reject 
18O*]  that  part  of  the  stipulation  *which  re- 
lates to  time,  the  covenant  to  build  will  still 
remain,  and  then  the  contract  was  that  the  les- 
see should  erect  a  new  house  on  the  demised 
premises  as  often  as  he  should  obtain  a  renew- 
al of  the  lease.  It  is  difficult  to  suppose  that 
this  was  the  intention  of  the  parties.  The  good 
sense  of  the  contract  seems  to  be  this:  the  les- 
see agreed  to  erect  a  frame  house  on  the  prem- 
ises, and  the  lessor  stipulated  to  pay  him  the 
value  of  the  building  at  the  end  of  the  term, 
or  to  compensate  him  by  a  renewal  of  the  lease 
"for  the  term  of  twenty-one  years  more." 
After  the  lapse  of  a  second  period  of  21  years, 
a  wooden  building  could  be  of  no  great  value, 
and  the  parties  neither  stipulated  for  pay  nor 
for  a  further  renewal  of  the  lease. 

Although  the  lease  was  not  in  fact  renewed 
at  the  end  of  the  original  term,  the  lessee  and 
those  claiming  under  him,  had  held  the  prop 
•  rty  for  a  second  term  of  21  years  before  this 
action  was  brought,  and  they  have  no  longer 
any  right  to  the  possession  either  at  law  or  in 
equity. 

Should  it  be  conceded  that  the  defendants 
were  entitled  to  a  renewal  of  the  lease  in  1885, 
their  remedy  would  either  be  in  a  court  of 
equity  for  a  specific  performance  of  the  con- 
tract, or  by  an  action  at  law  to  recover  dam- 
ages for  a  breach  of  the  covenant.  The  legal 
title  is  in  the  plaintiff,  and  nothing  can  be  bet- 
ter settled  than  that  in  the  action  of  ejectment 
the  legal  will  prevail  over  an  equitable  title. 
WEND.  Mi 


It  is  not  necessary  to  inquire  whether  the 
defendants  were  entitled  to  notice  to  quit,  as 
no  such  question  was  made  on  the  trial. 

Judgment  affirmed. 

Cited  in— 99  Mass.,  252. 
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Attachment  against  Vessel —  When  and  in  Whose 
Favor  it  Lies  under  the  Statute. 

An  attachment  does  not  lie  ajrainst  a  vessel, under 
the  Statute  Authorizing  Summary  Proceedings 
Against  Ships  and  Vessels,  at  the  suit  of  a  sub-con- 
tractor for  work  done  and  materials  found  at  the 
request  of  the  builder  of  the  vessel.  An  attachment 
lies  only  when  the  debt  is  contracted  by  the  owner, 
agent,  master,  or  consignee  of  the  vessel ;  the  build- 
er is  neither. 

Citations— Hob.,  11. 12 ;  Moore.  918 ;  Mol.  De  Jur. 
Mar.,  b.  2,  ch.  2,  sec.  1 ;  Jacobs'  Sea  L.,  b.  1.,  ch.  1, 
p.  82,  87 ;  Ing.  Roo.,  17,  note 3. 

PROCEEDINGS  against  ships  and  vessels. 
JL  Aaron  Hubbell,  the  plaintiff  in  this  cause, 
sued  out  an  attachment  against  the  schooner 
Columbus.  The  defendants  gave  bond  to  ob- 
tain the  discharge  of  the  vessel  when  the  plaint- 
iff commenced  a  suit  against  them,  and  de- 
clared that  on,  etc.,  at,  etc.,  he  had  a  debt  of 
$138.50  due  to  him,  contracted  by  Stephen  A. 
Hubbell,  the  master-builder,  owner  and  con- 
tractor, for  building  a  certain  schooner  or  ves- 
sel called  The  Columbus,  for  the  work  and 
labor  of  himself  and  servants  done  and  per- 
formed upon  the  schooner,  and  for  materials 
found  at  the  request  of  the  said  Stephen  A. 
Hubbell.  The  plaintiff  then  set  forth  the  is- 
suing of  a  warrant,  the  seizure  of  the  vessel  by 
virtue  thereof,  and  the  giving  of  the  bond  by 
the  defendants,  and  alleges  nonpayment  of  his 
claim,  etc.  The  defendants  pleaded:  1  Nil 
debet;  2.  Unskillf  ulness  and  negligence  in  i»er- 
formance  of  the  work  done  by  the  plaintiff, 
and  3.  That  the  plaintiff's  debt  was  not  a  sub- 
sisting lien.  Issue  having  been  joined,  the 
cause  was  sent  to  referees.  The  plaintiff 
proved  that  he  calked  the  vessel,  and  that  the 
work  was  worth  about  $180,  and  that  he  was 
employed  by  Stephen  A.  Hubbell,  who  it  ap- 
peared had  no  interest  or  concern  in  the  vesse 
other  than  as  builder.  On  this  ground  the  de- 
fendants moved  for  (what  in  the  report  is 
called)  a  nonsuit,  which  was  refused  by  the 
referees,  for  the  reason  assigned  by  them,  that 
the  builder  for  the  time  being  was  the  master 
of  the  vessel,  and  that  the  work  having  been 
done,  and  materials  found  at  his  request,  the 
lien  attached.  The  defendants  proved  that  the 
work  had  been  negligently  done,  and  gave  evi- 
dence of  damages  sustained  by  them;  and  the 
referees  after  making  a  deduction  for  the  bad 
workmanship,  'reported  in  favor  of  [M8U 
the  plaintiff  to  the  amount  of  $76.03.  The  de- 
fendants move  to  set  aside  the  report. 

Mr.  J.  Clarke,  for  defendants. 

V- .«.«/•.«  R.  Lansing? anil  G.  C.  Sherman. 
for  plaintiff. 

Ry  the  f'ourf,  Cowen.  J.  The  report  is  well 
enough,  provided  there  was  a  lien.  The  stat- 
ute upon  which  the  action  was  brought,  gives 
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this  remedy  only  in  case  of  lien,  and  declare? 
when  thai  shall"  attach.  It  is  thus:  "When- 
ever a  debt  amounting  to  fifty  dollars  or  up- 
wards, shall  be  contracted  by  the  master,  own- 
er, agent  or  consignee  of  any  ship  or  vessel 
within  this  State,  for  either  of  the  following 
purposes:  1.  On  account  of  any  work  done, 
or  materials  or  articles  furnished!  in  this  State, 
for  or  towards  the  building,  repairing,  fitting 
furnishing,  or  equipping  such  ship  or  vessel. 
"2.  For  such  provisions,  etc.,  as  may  be  fit,  etc. 
3.  On  account  of  the  wharfage,  etc.,  such  debt 
shall  be  a  lien  on  such  ship  or  vessel,  her  tackle, 
•etc.,  and  shall  be  preferred  to  all  other  liens 
thereon,  except  mariners' wages." 

The  declaration  avers  that  the  debt  was  con- 
tracted by  S.  A.  Hubbell,  the  master-builder, 
owner  and  contractor,  for  building  the  vessel. 
The  proof  is.  that  he  was  not  owner;  for  he 
had  assigned  all  his  interest,  and  stood  in  the 
simple  relation  of  a  man  hired  to  build.  On 
its  being  objected  that  the  debt  was  not  con- 
tracted by  either  the  owner,  agent,  master  or 
consignee,  within  the  statute,  the  referees  over- 
ruled the  objection,  and  proceeded  on  the 
ground  that  the  labor  was  done  and  materials 
found,  under  the  direction  or  by  the  consent 
of  the  builder,  who,  for  the  time  being,  was 
the  master. 

Clearly  he  was  not  agent;  for  he  had  no  pow- 
er to  bind  the  owners,  but  only  himself  person 
ally.  He  is  still  further  removed  from  the  | 
character  of  consignee,  which  neither  the  dec- 
laration nor  proof  sought  to  fix  upon  him. 
Was  he  the  master  of  the  vessel  within  the 
sense  of  the  statute?  What  is  a  master?  "He 
is,"  says  Hobart,  Ch.  J.,  "  the  person  intrusted 
with  the  ship  and  voyage;  "  and  may  as  such 
implicitly  raise  certain  liens  upon  the  ship.  He 
1 83*]  *may  even  impawn  the  ship  in  case  of 
extremities,  for  money  to  relieve  against  her 
distress,  as  the  want  of  repairs,  victuals,  etc. 
Bridgeman's  case,  Hob.,  11,  12;  S.  C.,  Moor, 
918.  He  is  not  only  one,  says  Molloy,  who  for 
his  knowledge  in  navigation,  fidelity  and  dis- 
cretion, hath  the  government  of  the  ship  com- 
mitted to  his  care  and  management;  but  the 
law  looks  upon  him  as  an  officer,  who  must 
render  and  give  an  account  of  the  whole 
charge,  etc.  Mol.  De  Jur.  Mar.,  b.  2,  ch.  2, 
sec.  1.  "  Few  individuals,"  says  Jacobsen,  "in 
any  relation,  have  so  extended  a  mandatum 
prcesumptum  conferred  upon  them,  as  ship- 
masters." Jacobs,  Sea  L.,  b.  1,  ch.  1,  p.  82, 
of  Bait.  ed.  of  1818.  And  maritime  law  per- 
mits the  owner  to  dismiss  the  master  at  any 
time,  even  if  he  is  part  owner.  The  agreement 
between  the  owner  and  master  is,  that  the  lat- 
ter will  faithfully  discharge  every  duty  incum- 
bent on  him,  render  a  satisfactory  account, 
etc.,  and  that  he  shall  be  secured  in  all  his  ad- 
vances that  do  not  exceed  the  value  of  the  ves- 
sel, etc.  Id.,  p.  87.  "  The  master  of  the  ves- 
sel," says  Roccus,  "  is  he  to  whom  the  care  of 
the  vessel  is  entirely  confided.  To  his  charge 
and  direction  the  whole  of  the  ship  and  every 
thing  that  belongs  to  her,  and  the  mariners  are 
committed."  Ing.  Roc.,  17.  n.  3.  Thus  the 
business  of  the  master,  as  it  has  always  been 
understood  both  by  the  civil  and  common  law, is 
to  command  the  ship  on  her  voyage,  under  an 
appointment  from  the  owners,  in  the  discharge 
of  which  duty  he  possesses  an  extensive  im- 
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plied  power  as  agent  to  bind  the  owners,  him- 
self being  bound  to  the  strictest  responsibility. 
The  statute  might  well  allow  such  an  officer  to 
incur  liens,  without  intending  that  a  like  au- 
thority should  be  vested  in  a  mere  master- 
builder.  There  is  no  analogy  in  their  powers. 
The  builder  in  the  case  at  bar,  did  not  possess 
even  the  narrowest  agency  express  or  implied, 
to  bind  the  owners.  He  was  but  a  contractor, 
the  plaintiff  being  one  of  his  hands,  who  is 
confined  to  a  remedy  against  his  employer,  per- 
sonally. The  builder  is  neither  within  the 
words,  nor  the  reason,  nor  equity  of  the  Act. 
The  report  of  the  referees  must,  therefore,  be 
det  aside. 

Distinguished— 71  N.  Y.,  416. 
Explained— 20  N.  Y.,  183. 
Reviewed— 2  Bos.,  513. 
Cited  in— 13  Hun,  635. 


•SMITH  v.  WEED.          [*184: 

Attachment — Release  of  Lien,  a  Good  Considera- 
tion for  Promise  of  Third  Party — Powers  of 
Justice — Statutes — Affidavits. 

The  release  of  a  lien  obtained  by  the  suing  out  of 
an  attachment,  is  agood«consideration  for  the  prom- 
ise of  a  third  person  to  pay  the  debt  of  the  party 
proceeded  against  by  such  process. 

The  powers  of  a  justice  to  issue  an  attachment  as 
conferred  by  the  Revised  Statutes,  are  not  abridged 
by  the  Act  to  Abolish  Imprisonment :  on  the  con- 
trary, they  are  enlarged  and  extended  to  new  cases, 
differing  however  from  the  Revised  Statutes  as  to 
the  amount  of  indebtedness.  The  only  operation  of 
the  Act  of  1831  on  the  Revised  Statutes  is  to  dis- 
pense with  the  affidavit  of  witnesses  as  to  the  pre- 
liminary proof,  and  to  declare  the  affidavit  of  the 
plaintiff  sufficient  to  authorize  the  issuing  of  the 
process. 

Citations— 2  R.  S.,  230,  sec.  26;  Laws,  1831,  p.  404, 
sees.  34.  35 ;  5  Taunt.,  450;  2  East,  332 ;  4  Taunt.,  117 ; 
2  Saund.  PI.  &  Ev.,  547. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Herkimer  Circuit  in  May,  1837,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
The  plaintiff  having  sued  out  an  attachment 
issued  by  a  justice  of  the  peace  of  the  County 
of  Montgomery,  against  the  goods  and  chattels 
of  one  John  S.  Joslin,  by  virtue  of  which  a  levy 
was  made  upon  a  quantity  oi'  quarried  stone  as 
the  property  of  Joslin,  the  defendant  promised 
that  if  the  stone  was  the  property  of  Joslin, 
and  the  plaintiff  would  discharge  his  lien  upon 
the  same,  and  discontinue  further  proceedings 
upon  the  attachment,  he  would  pay  the  debt 
due  to  him  from  Joslin.  The  amount  of  Jos- 
lin's  indebtedness  to  the  plaintiff,  was  $131, 
and  the  stone  was  proved  to  be  his  property. 
The  plaintiff  alleged  in  the  declaration  that  the 
attachment  was  sued  out  under  the  Statute  en- 
titled "Of  Courts  Held  by  Justices  of  the 
Peace."  2  R.  S.,  224.  The  justice  who  issued 
the  attachment  testified  that  the  application  for 
the  process,  the  affidavit  of  the  applicant,  and 
the  attachment  were  lost,  but  that  the  process 
was  issued  upon  the  affidavit  of  the  plaintiff 
alone,  and  the  ground  of  the  application  was, 
that  Joslin  had  departed  from  the  county  where 
he  last  resided  with  intent  to  defraud  his  cred- 
itors. He  further  stated  that  a  bond  was  given 
with  approved  sureties,  and  produced  the  same 
which  was  in  the  form  prescribed  by  the  Re- 
vised Statutes.  A  copy  of  the  attachment  tested 
on  the  10th  and  returnable  Aug.  19,  1835,  was 
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read  in  evidence.  The  defendant  moved  for 
185*]  a  *nonsuit  on  the  ground  of  variance 
between  the  declaration  and  proof:  that  in  the 
declaration,  it  was  alleged  that  the  attachment 
was  issued  under  the  pro  visions  of  the  Revised 
Statutes;  whereas,  the  proof  showed  that  the 

§rocess  was  issued  partly  under  the  Revised 
tatutes,  and  partly  under  the  Act  to  Abolish 
Imprisonment.  Stat.,  sess.  1831,  p.  403,  sees. 
33,  34.  He  also  insisted  that  the  attachment 
was  void,  because:  1.  It  could  not  legally  issue 
for  a  demand  exceeding  $50:  and  2.  The  de- 
fendant in  the  attachment  being  a  nou-resident 
of  Montgomery.not  more  than  four  days  should 
have  intervened  between  the  tesle  and  return 
of  the  process;  and  that  the  attachment  being 
void,  the  promise  of  the  defendant  was  with- 
out consideration,  and  for  that  cause,  the 
plaintiff  was  not  entitled  to  recover.  The  judge 
overruled  the  motion  for  a  nonsuit.and  charged 
the  jury  that  the  plaintiff  was  entitled  to  their 
verdict  for  the  amount  of  his  debt  against  Jos- 
lin.  The  jury  found  accordingly,  and  the  de- 
fendant now  moves  to  set  aside  the  verdict. 
Mr.  C.  Tracy,  for  defendant. 
Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  Oh.  J.  The  attach- 
ment appears  to  have  been  regularly  issued  un- 
der the  provisions  of  2  R.  S.,  230,  sec.  26,  et  aeq., 
as  amended  in  respect  to  the  preliminary  proof 
by  the  Act  of  1831.  to  Abolish  Imprisonment 
for  Debt,  Stat.  sess.  1831,  p.  404,  sec.  35.  fora 
sum  not  exceeding  $100,  upon  the  ground  that 
the  defendant  in  that  process  (Joslin)  had  ab- 
sconded from  the  county  with  the  intent  to  de- 
fraud his  creditors.  The  authority  given  to  a 
justice  by  the  Revised  Statutes  to  issue  an  at- 
tachment, was  not  abridged  by  the  34th  section 
of  the  Act  of  1831,  but  on  the  contrary  was  ex- 
tended to  other  cases,  viz.:  the  fraudulent  re- 
moval, assignment  or  secretion  of  property, 
limiting,  however,  the  amount  in  those  cases  to 
$50.  The  Revised  Statutes  are  left  untouched 
except  in  respect  to  the  affidavit  of  the  facts 
and  circumstances  on  which  the  application  is 
186*]  *made,  which  by  the  35th  section  may 
now  be  made  by  the  plaintiff  himself,  instead 
of  being  made  by  two  disinterested  witnesses. 

The  judge  was  clearly  right  in  ruling  that 
the  stone  attached  belonged  to  Joslin,  the  de- 
fendant in  the  process;  that  the  lien  was  valid, 
and  that  the  release  thereof  constituted  a  good 
consideration  for  the  undertaking  of  the  de- 
fendant to  pay  the  debt  due  to  the  plaintiff.  5 
Tannt.,  450:  2  East,  882;  4  Taunt.,  117;  2 
Saund.  PI.  &  Ev.,  547.  Whether  the  agree- 
ment was  intended  to  embrace  the  whole  de- 
mand due,  $181,  or  only  $100,  the  extent  of 
the  lien,  is  matter  of  construction.  The  judge 
at  the  circuit  took  the  former  view  of  it  from 
the  language  used  by  the  witnesses,  and  I  am 
inclined  to  think  he  was  correct.  The  testi 
mony  of  one  of  the  witnesses  is,  that  the  de- 
fendant promised  to  pay  the  debt  of  Joslin,  if 
the  plaintiff  would  release  the  attachment;  this 
may  fairly  include  the  whole,  an  the  amount  of 
the  debt  must  have  been  well  known  at  the 
time. 

New  trial  denied. 

Cited  ln-23  Wend.,  337 :  3  N.  Y.,  200 :  21  N.  V..  44fl ; 
B7N.Y..483;  1  Itarb..MR;  13  How.  Pr..3M:  I  Sandf.. 
686;  2B.D.  8.,  408;  2  Daly.  413:  38  111..  801. 
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THE  PEOPLE,  ex  rel.  MICHAEL  EDICK, 

i) 

OSBORN  ET  AL.,  JUDGES  OF  HERKIMER 
C.  P. 

Commisnioners  of  Highways  —  Appeal  from — 
Practice — Notice —  Waiver. 

On  an  appeal  to  county  judges  from  the  determi- 
nation of  Commissioners  of  Highways  relative  to 
the  laying  out  of  roads,  the  Commissioners  must 
have  notice  in  writing  of  the  time  and  place  of  the 
meeting  of  the  judges ;  the  attendance  of  a  majori- 
ty of  the  Commissioners,  it  seems,  would  be  a  waiv- 
er of  notice,  but  the  attendance  of  one  Commission- 
er only  will  not  have  that  effect. 

So,  notice  must  be  given  to  the  occupant  of  the 
land  through  which  the  road  is  contemplated ;  and 
his  attendance  as  a  witness  before  the  judges  will 
not  be  deemed  a  waiver  of  notice. 

Citations- 1  R.  8.,  514,  sec.  62 :  518,  sees.  87,  88,  89 ; 
519,  sec.  91 ;  1  Johns.  Cos.,  107. 

pERTIORARI  to  remove  the  proceedings  of 
Vy  judges  in  laying  out  a  highway  in  the 
Town  of  German  Flatts,  Herkimer  Co.  The 
Commissioners,  on  application,  refused  to  lay 
out  the  road  ;  Jacob  Bartlett  and  others  ap- 
pealed to  the  judges,  who  reversed  the  deter- 
mination of  the  Commissioners,  and  made  an 
order  laying  out  the  road  through  *the[*187 
land  of  Michael  Edick  and  others.  The  return 
states  that  the  judges  met  Oct.  24,  1834,  viewed 
the  route  of  the  road,  and  made  an  order  in 
writing  that  the  proceedings  of  the  Commis- 
sioners be  reversed,  and  that  the  road  be  laid 
out  pursuant  to  the  prayer  of  the  petition;  that 
before  proceeding  to  lay  out  the  road,  they  ad- 
journed to  Nov.  1,  for  the  purpose  of  hearing 
objections  by  the  owners  of  the  land  through 
which  the  road  passed.  Nov.  1  they  met  and 
surveyed  the  road  ;  the  heirs  of  Joshua  Ran- 
dall made  objections,  and  the  judges  adjourned 
to  Nov.  10.  They  met  on  the  10th,  heard  the 
parties,  and  Nov.  13  made  their  final  order. 
No  notice  in  writing  was  given  to  the  Commis- 
sioners of  Highways,  nor  to  the  occupants  of 
the  lands.  But  one  of  the  Commissioners  met 
with  the  judges,  and  the  return  states  that  the 
judges,  Nov.  1,  went  to  the  house  of  the  fon 
of  Michael  Edick,  and  informed  him  of  the 
time  and  place  of  meeting.  Whether  this  was 
for  the  meeting  on  the  1st  or  the  10th  of  Nov., 
does  not  appear;  but  Nov.  10,  Edick  appeared 
and  was  sworn  as  a  witness. 

Mr.  J.  A.  Spencer,  for  the  people. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  ./.  The  judges  had 
no  jurisdiction  to  proceed  on  the  appeal,  until 
a  notice  of  8  days  of  the  time  and  place  of 
meeting  had  been  served  on  the  Commission- 
ers. 1  K.  8..  518,  sees.  87,  88.  The  notice  should 
be  in  writing.  Oilbert  v.  Col.  Turnpike  Co.,  8 
Johns.  Cas.,  107.  Although  the  notice  need 
only  be  delivered  to  one  of  the  Commissioners, 
it  is  a  notice  to  all  ;  and  the  one  who  receives 
it  should  give  information  to  the  other  Com- 
missioners. Had  all  or  a  majority  of  the  Com- 
missioners met  with  the  judges,  it  would,  per- 
haps, be  a  sufficient  answer  to  the  objection  ; 
but  it  is  not  enough  that  one  of  the  Conimis- 
slonerH  was  present.  Itcannot  IMJ  inferred  from 
that  fact  that  all  of  the  Commissioners  were 
advised  of  the  "proceeding,  even  if  a  [*1  H8 
notice  by  parol  was  sumcieut.  If  the  Commi.s- 

821 


188 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1838 


sioners  can  waive  such  a  notice  as  the  statute 
requires,  there  has  in  this  case  been  no  such 
waiver  by  a  majority  of  those  officers. 

A  notice  in  writing  of  three  days  to  the  oc- 
cupant of  the  land  through  which  the  road  is 
to  run,  was  also  necessary  before  the  judges 
could  proceed  to  lay  out  the  highway.  1  R.  S., 
519,  sec.  91,  and  p.  514,  sec.  62:  Edick  had  no 
personal  notice,  either  verbal  or  written.  The 
information  given  to  his  son  was  of  no  impor- 
tance. And  besides,  it  is  impossible  from  the 
return  to  say  whether  that  was  a  notice  for  the 
meeting  of  the  judges  on  the  day  the  notice  was 
given,  or  for  their  subsequent  meeting  Nov. 
10.  The  fact  that  Edick  was  sworn  as  a  wit- 
ness Nov.  10,  does  not  establish  a  waiver  of  le- 
gal notice.  So  far  as  appears,  he  came  therein 
obedience  to  process  of  subpoena,  sec.  89,  with- 
out having  had  an  opportunity  of  preparing  to 
enforce  his  objections  to  the  road.  It  seems, 
also,  from  the  return,  that  the  judges  decided 
the  whole  merits  of  the  controversy  at  their 
first  meeting  Oct.  24,  before  Edick  had  ever 
heard  of  the  appeal.  They  viewed  the  route  of 
the  road,  and  made  an  order  in  writing  that 
the  proceedings  of  the  Commissioners  be  re- 
versed, and  that  the  road  be  laid  out  pursuant, 
to  the  prayer  of  the  petition.  Their  subsequent 
meetings  seem  only  to  have  been  held  for  the 
purpose  of  making  a  survey  or  an  actual  loca- 
tion of  the  highway,  and  not  for  the  purpose 
of  deciding  the  main  question  involved  in  the 
appeal. 

Proceedings  reversed. 

Distinguished— 21 N.  Y.,  599. 

Cited  in— 7  Hun,  18 ;  46  Barb.,  210 ;  50  Barb.,  93;  17 
How.  Pr.,  76;  36  How.  Pr.,  547. 


189*]        *WILSON*>.   GREEN. 

Landlord  and   Tenant — Summary  Proceedings 
— Certiorari — Practice. 

In  summary  proceeding's  by  landlord  against  ten- 
ant to  obtain  possession  of  demised  premises,  this 
court  have  no  authority  under  the  common  law  cer- 
tinrarl  to  quash  the  proceedings,  although  the  offi- 
cer having  charge  of  the  matter  improperly  refuse 
to  grant  an  adjournment;  nor  have  they  authority 
to  do  so,  although  it  appear  from  the  return  that  the 
title  of  the  landlord  had  expired,  and  yet  that  a  ver- 
dict was  found  in  his  favor,  and  that  the  tenant  was 
dispossessed. 

Citation -17  Wend.,  464. 

T  ANDLORD  and  tenant.  In  this  case  Green 
JJ  instituted  proceedings  against  Wilson,  un- 
der the  statute  for  holding  over  after  the  ex 
piration  of  his  term  certain  premises  which 
had  been  demised  to  him.  In  the  progress  of 
the  cause,  Wilson  applied  for  an  adjourn 
inent,  which  was  refused  by  the  judge  before 
whom  the  proceedings  were  had.  A  trial  was 
then  had  before  a  jury,  who  found  a  verdict 
in  favor  of  Green.  Wilson  sued  out  a  cerliora- 
ri,  to  which  a  return  was  made  setting  forth 
the  evidence  in  the  cause. 

Mr.  W.  H.  Shankland,  for  plaintiff  in 
error. 

Mr.  B.  Niles,  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  The  affidavit  upon 
which  the  application  was  made  for  an  ad- 
journment was  clearly  insufficient;  but  if  other 
wise,  we  cannot  notice  the  objection.  It  is  not 
properly  a  part  of  the  record. 
822 


The  return,  I  think,  shows  that,  in  evidence 
on  the  trial,  the  defendant  proved  that  the 
plaintiff  had  parted  with  his  title  before  he 
commenced  the  proceedings  ;  but  that  we  can- 
not notice,  according  to  the  case  of  Birdsall  v 
Phillips,  17  Wend.,  464. 

Proceedings  affirmed. 

Overruled-6  N.  Y.,  315. 

Cited  in— 23  Wend.,  287 ;  39  N.  Y.,  511. 


*DIOYTo.  TANNER.        [*19O 

Slander —  Words  not  Actionable  per  se  Charged 
with  others  in  Aggravation  of  Damages — Mis- 
joinder. 

In  slander,  a  plaintiff  may  in  the  same  count 
charge  words  not  actionable  per  ne,  with  words  ac- 
tionable iu  themselves,  in  aggravation  of  damages, 
and  in  such  case  the  defendant  is  not  at  liberty  to 
demur  to  some  of  the  words  and  take  issue  upon 
the  others. 

It  is  not  a  misjoinder  of  causes  of  action  to  charge 
in  the  same  count  words  imputing  to  the  plaintiff, 
that  he  bad  counterfeit  bills  in  his  possession  with 
the  intent  to  pass  the  same,  and  that  he  had  in  his 
possession  plates  in  the  similitude  of  bank-bills, 
with  intent,  etc. 

Citations-6  Wend.,  407,  410 ;  3  Wils.,  185 ;  2  East,, 
438 ;  2  Saund.,  307.  n.  1  a ;  1  Camp.,  49,  n.;  2  R.  S.,  674, 
sec.  39. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  slander,  charging  the  deiend- 
ant  with  speaking  words  imputing  to  him  the 
crime  of  forgery,  in  respect  to  bank-bills.  The 
words  were  variously  laid  to  have  been  spoken, 
as,  that  the  plaintiff  had  been  counterfeiting 
bills  and  money;  had  counterfeit  notes  in  his 
possession  with  intent  to  pass;  had  plates  in 
his  possession  in  the  similitude  of  bank-bills  ; 
with  the  intent  of  using  the  same,  etc.;  had 
been  sent  to  the  State  Prison  for  passing  coun- 
terfeit bills,  and  that  two  gentlemen  who  went 
to  Pa.  with  their  big  guns  had  got  into  trou- 
ble; had  been  taken  up  and  sent  to  the  State 
Prison  for  passing  counterfeit  money  (mean- 
ing by  the  two  gentlemen  the  plaintiff  and 
another  person).  The  defendant  pleaded  non 
cul.  as  to  the  speaking  the  words  specified  in 
the  count,  except  as  to  what  related  to  the  two 
gentlemen  who  went  to  Pa.,  etc.,  and  as  to 
that  matter  demurred  specially  for  the  want 
of  necessary  averments  to  render  the  words 
actionable.  The  plaintiff  took  issue  upon  the 
former  part  of  the  plea,  and  as  to  the  latter 
joiued  in  demurrer. 

Mr.  W.  H.  Shankland,  for  the  defendant, 
insisted  :  1  That  the  count  containing  distinct 
and  disconnected  causes  of  action,  was  bad 
for  duplicity  and  misjoinder;  2.  That  some  of 
the  words  specified  in  the  count  are  not  action- 
able per  se,  and  are  not  rendered  so  by  intro- 
ductory matter  or  by  proper  averments  ;  and 
3.  That  if  two  or  more  causes  of  action  can 
properly  be  joined  in  the  same  *count  [*19l 
the  defendant  may  dem.ur  to  one  or  more  of 
the  causes  of  action,  and  plead  to  the  others. 
In  support  of  the  last  proposition  he  cited  1 
Chit.  PI.,  643;  11  East.  565:  11  Johns.,  24. 

Mr.  J.  Thomas,  for  plaintiff.  Different 
sets  of  words  imputing  the  same  charge  may 
be  included  in  the  same  count.  6  Wend.,  412. 
If  the  words  demurred  to  are  not  actionable, 
they  may  be  considered  as  surplusage,  or  as 
alleged  in  aggravation;  being  joined  with  other 
words  admitted  to  be  actionable,  and  charged 
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to  Lave  been  spoken  in  the  same  conversation, 
they  are  to  be  coupled  together  in  the  inquiry 
as  to  who  is  the  person  accused.  6  Wend., 
410.  The  defendant  having  charged  forgery 
upon  the  plaintiff  in  the  commencement  of  the 
conversation,  the  inference  is  inevitable  that 
he  was  one  of  the  persons  alluded  to  when  the 
defendant  spoke  of  the  two  gentlemen,  etc. 
The  bystanders  must  so  have  understood  the 
defendant,  although  he  did  not  repeat  the 
plaintiff's  name  after  every  pause  in  his  speech. 

By  the  Court,  Nelson,  Ch.  J.  It  is  well  set- 
tled that  words  not  actionable  in  themselves 
may  be  laid  in  the  same  count  with  words  ac- 
tionable, and  may  be  proved  to  show  the  quo 
•animo  or  in  aggravation  of  damages.  It  can- 
not, therefore,  DP  permitted  to  the  defendant 
to  select  the  words  not  actionable  and  demur 
to  them,  taking  issue  upon  the  others.  6  Wend., 
407,  410;  8  Wils.,  185;  2  East,  438;  2  Saund., 
307,  n.  1  a  ;  1  Camp.,  49,  n.  If  the  defendant 
insists  that  the  words  demurred  to  are  actiona- 
ble, then  he  must  fail  of  course,  as  he  should 
have  included  them  in  the  plea  of  the  general 
issue,  or  set  up  some  other  defense;  and  this 
he  should  have  done  whether  the  words  laid 
constituted  a  distinct  cause  of  action  or  not. 

There  is  nothing  in  the  suggestion  that  the 
count  contains  a  misjoinder  of  distinct  causes 
of  action;  the  words  relate  to  the  same  crime. 
2  R.  8.,  674,  sec.  39. 

Judgment  for  plaintiff. 


192*]          *SMITH  «.  JANES. 

Check*— Rules  cut  to  Inland  Bills,  Govern  in  Sev- 
eral Particulars— Due  Diligence  Necessary  to 
Recovery  against  Indorser —  What  is  Due  Dili 
genet — Second  Indorsee —  Laches —  When  not 
Presumed— How  Long  Bill  or  Check  may  Cir- 
culate— Notices  of  Protest — Presumption. 
Checks  are  governed  in  several  particulars  by 
the  same  rules  that  prevail  in  relation  to  inland  bills 
of  exchange  payable  either  on  demand  or  at  a  given 
niiiiii.'-r  of  days  after  sight. 

The  holder  of  a  check  can  recover  against  the  In- 
dorser only  when  he  has  used  due  diligence  in  pre- 
senting or  (riving  notice  of  demand  and  non-pay- 
ment. 

Where  the  parties  all  reside  in  the  same  place,  the 
check  should  be  presented  on  the  day  it  is  received, 
or  on  the  following  day  :  »«d  when  payable  at  a 
different  place  from  that  in  which  it  is  negotiated, 
it  should  IK.-  forwarded  by  the  mail  on  the  same  or 
tin-  in -xt  xucei-edingday  for  presentment 

No  greater  diligence  is  necessary  in  presenting 
che.-k*  fur  payment,  than  is  required  in  relation  to 
bills  of  exchange. 

In  an  ac-tlon  by  a  second  indorsee  of  a  check 
agaiiuit  the  paycre,  laches  on  the  part  of  the  first  in- 
dorse will  not  be  presumed ;  if  then;  was  negli- 
gence on  his  part  It  must  be  affirmatively  shown  by 
the  defendant. 

80  where  the  second  Indorse*  has  put  the  check  in 
eli-i-iilation.  laches  will  not  be  presumed  In  a  subse- 

? in-ill  Imliler.  whew  the  tiill  was  in  circulation  only 
MT  or  fire  Mrs  after  the  Moond  indorsee  p«nw 
with  It.  iK'firti-  it  was  sent  for  presentment :  If  then 
be  a  default  the  burden  of  the  proof  rests  upon  th« 
defendant. 

Hut  when-,  by  the  course  of  the  mall,  the  check 
may  be  presented  in  three  days,  and  the  holder  in- 


NoT*.-AV0rrt<oN«  paper— BiO«  and  rhedu—Mav 
in  itrenenttno—  DOI0enr«  required.  8oe  Allen  v.  8uy- 
•lain.  pout,  p.  821.  note;  Cooroy  v.  Warren.  3  Johns. 
Gas.,  280,  nttte. 

Check* Demand  of  I'uuinent— Degree  of  dlllprnce 
rrtniired.  Bee  Mohawk  Hank  v.Broderick,  13  Wend 
Ul.  Mte 
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stead  of  putting  it  in  circulation,  holds  it  in  his  pos- 
session seven  or  eight  days,  he  is  chargeable  with 
want  of  due  diligence. 

How  long  a  bill  or  check,  payable  on  demand  or 
at  a  given  number  of  days  after  sight,  may  be  kept 
"n  circulation  before  presentment,  without  dis- 
jharging  an  indorser,  is  an  unsettled  question. 
Each  case  must  be  determined  by  its  own  circum- 
stances. 

Where  a  second  indorsee  of  a  check  on  receiving 
t  put  it  in  circulation,  and  not  more  than  four  or 
Ive  days  elapsed  thereafter  before  it  was  sent  for 
presentment,  it  was  held  in  an  action  by  him  against 
:he  payee  that  he  was  not  chargeable  with  laches ; 
;here  being  no  evidence  in  the  case  but  that  he  be- 
came the  holder  on  the  day  it  was  negotiated  by  the 
jayee. 

where  a  notary  certifies  that  he  deposited  In  the 
aostoffice  notices  of  protest  for  the  indorsers,  it  will 
ae  presumed  that  such  notices  were  directed  to 
them. 

Citations— 13  Wend.,  133.  549 ;  Chit.  Bills,  276,  ed. 
1826;  20  Johns..  146, 176:  7  Cow..  705;  Laws,  1833,  p. 
395.  sec.  8. 

THIS  was  an  action  of  assumpsit  tried  at  the 
N.  Y.  Circuit,  in  June,  1838,  before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 
The  plaintiff,  as  indorsee,  sued  the  defendant 
as  indorser  of  two  checks  drawn  by  B.  Rath- 
bun,  on  the  Commercial  Bank  of  Buffalo — 
one  for  $2,000,  dated  July  17,  1836,  payable 
*to  the  order  of  and  indorsed  by  the  de-  [*193 
fendant,  who  resides  in  the  City  of  N.  Y.  It 
was  indorsed  and  negotiated  to  the  plaintiff, 
in  the  City  of  N.  Y.,  by  Wood  &  Bogert,  of 
that  place,  July  27  or  28,  and  the  plaintiff  on 
the  same  day  indorsed  and  negotiated  it  to  F. 
H.  Pepoon.  The  check  was  presented  at  the 
bank  and  protested  for  non-payment  Aug.  4, 
1836.  No  account  was  given  of  the  check  be- 
tween its  date  and  the  time  it  was  negotiated 
to  the  plaintiff,  nor  between  the  time  that  the 
plaintiff  put  it  in  circulation  and  the  day  of 
presentment  and  protest.  The  course  of  the 
mail  at  that  time  between  N.  Y.  and  Buffalo 
was  three  days  each  way.  The  other  check 
was  for  $3,000;  and  the  facts  concerning  it 
were  the  same  as  in  relation  to  the  $2,000  check, 
except  it  was  dated  July  28,  1836,  was  negoti- 
ated by  Wood  &  Bogert  to  the  plaintiff,  on 
the  29th  or  30th  day  of  that  month,  and  by  the 
plaintiff  to  Pepoon  on  the  same  day.  and^  waa 
presented  at  the  bank,  and  protested  for  non- 
payment Aug.  9,  following. 

The  certificate  of  the  notary  in  each  case, 
after  stating  the  demand,  etc."  at  the  bank  in 
Buffalo,  proceeded  as  follows:  "I  further  cer- 
tify, that  on  the  same  day  and  year  above  writ- 
ten, I  deposited  in  the  postoffice  notices  of  the 
foregoing  protest  for  F.  II.  Pepoon.  Albany, 
John  T.  Smith.  New  York.  Wood  &  Bogert, 
New  York.  Horace  Janes,  New  York,  E.  Ol- 
cott.  Albany." 

The  defendant  moved  for  a  nonsuit,  on  the 
grounds:  first,  that  the  checks  were  not  pre- 
sented in  due  season  to  charge  the  defendant 
as  indorser;  and  second,  that  the  proof  of  no- 
tice of  protest  was  insufficient,  for  the  reason 
that  the  notary  had  not  certified  that  the  notice 
was  directed  to  the  defendant.  The  judge  re- 
fused the  motion,  and  the  defendant  oxcepted. 
Verdict  for  the  plaintiff.  The  defendant  moves 
for  a  new  trial. 

^fr.  J.  A.  Spencer,  for  defendant. 

Mr.  R.  Lockwood.  for  plaintiff. 

*Iiy  the  Court,  Bronson.  J.  In  sev-  [*  1 94 
eral  particulars,  checks  are  governed  oy  the 
same  rules  that  prevail  in  relation  to  inland 
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bills  of  exchange,  payable  either  on  demand, 
or  at  a  given  number  of  days  after  sight.  The 
holder  can  recover  against  the  indorser  only 
when  he  has  used  due  diligence  in  presenting 
the  check,  and  giving  notice  of  the  demand 
and  non-payment  by  the  bank.  When  the  par- 
ties all  reside  in  the  same  place,  the  holder 
should  present  the  check  on  the  day  it  is  re- 
ceived, or  on  the  folio  wing  day;  and  when  pay- 
able at  a  different  place  from  that  in  which  it 
is  negotiated,  the  check  should  be  forwarded 
by  mail  on  the  same  or  the  next  succeeding 
day  for  presentment.  It  has  been  said  that 
greater  diligence  is  necessary  in  presenting 
checks  for  payment  than  is  required  in  rela- 
tion to  bills  of  exchange.  Gough  v.  Stoats,  13 
Wend.,  549.  But  I  can  see  no  good  reason 
for  making  such  a  distinction.  The  fact  that 
one  instrument  is  drawn  upon  a  bank,  and  the 
other  upon  an  individual,  can  make  no  differ- 
ence in  principle  concerning  the  duty  of  the 
holder;  what  will  be  due  diligence  in  the  one 
case  will,  I  think,  be  due  diligence  in  the 
other.  Mohawk Bk.v.  Broderick,  18  Wend.,  133. 

As  the  questions  are  substantially  the  same 
in  relation  to  both  checks,  I  shall  only  notice 
that  for  $2,000,  dated  July  17,  1836.  If  this 
check  was  negotiated  to  Wood  &  Bogert  on  the 
day  of  its  date,  and  retained  by  them  10  or  11 
days  until  it  was  passed  to  the  plaintiff,  the  de- 
fendant would  be  discharged;  but  it  does  not 
appear  when,  or  to  whom  the  check  was  first 
negotiated.  It  may  have  been  transferred  by 
the  payee  to  Wood  &  Bogert,  on  the  same  day 
they  sold  it  to  the  plaintiff,  or  if  negotiated  be- 
fore that  time,  it  may  have  passed  through  sev- 
eral hands  before  it  was  luken  by  Wood  &  Bo- 
gert. This  is  not  a  case  where  we  can  presume 
laches.  The  defendant  is  the  payee  of  the  check, 
and  must  know  when  and  to  whom  it  was  first 
transferred;  and  the  burden  lies  on  him  of 
making  out  a  default  in  some  holder  of  the 
check,  before  it  came  to  the  hands  of  the 
plaintiff. 

The  course  of  the  mail  between  N.  Y.  and 
Buffalo  was  only  three  days,  and  as  seven  or 
1 95*]  eight  days  elapsed  between  *the  time 
the  plaintiff  took  the  paper  and  the  day  it  was 
presented  to  the  bank  for  payment,  the  plaint- 
iff would  be  chargeable  with  a  want  of  due  dil- 
igence, if  he  had  not  put  the  check  in  circula- 
tion. But  he  sold  it  to  Pepoon  on  the  same 
day  it  was  received,  and  there  is  no  proof  of 
negligence  in  Pepoon  or  any  subsequent  holder 
of  the  paper.  If  the  defendant  intended  to 
rely  on  any  default  after  the  check  passed  from 
the  plaintiff,  the  burden  of  making  out  the  case 
lay  upon  him.  We  cannot  presume  laches, 
especially  in  a  case  where  the  paper  was  in  cir- 
culation for  so  short  a  period.  How  long  a 
bill  or  check,  payable  on  demand,  oratagiven 
number  of  days  after  sight,  may  be  kept  in  cir- 
culation before  presentment,  without  discharg- 
ing some  of  the  parties,  is  not  a  settled  ques- 
tion. Chit.  Bills,  276  (1826).  It  depends  in  a 
great  degree  on  the  circumstances  of  each  par- 
ticular case.  In  Robinson  v.  Ames,  20  Johns., 
146,  the  bill  was  drawn  in  Georgia  on  mer- 
chants residing  inN.  Y.,  and  although  75  days 
elapsed  before  the  presentment,  it  was  held 
that  the  drawers  were  not  discharged.  In 
Gowan  v.  Jackson,  20  Johns.,  176,  the  bill  was 
drawn  in  Antigua,  on  merchants  residing  in 
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London,  and  having  been  put  in  circulation, 
it  was  held  that  the  drawer  was  not  discharged, 
although  six  months  had  elapsed  before  the 
presentment.  In  Aymar  v.  Beers,  7  Cow. ,  705, 
the  bill  was  drawn  in  N.  Y.  on  a  house  in 
Richmond,  Va.,  at  three  days'  sight,  and  it 
was  held  that  the  drawer  was  not  discharged 
by  a  delay  of  29  days  in  presenting  the  bill  for 
acceptance.  The  bill  had  not  been  put  in  cir- 
culation, but  there  were  other  special  circum- 
stances to  show  that  the  payee  was  not  charge- 
able with  negligence.  In  the  case  at  bar.  three 
days  were  necessary  for  the  transmission  of 
the  check  from  N.  Y.  to  Buffalo,  and  it  could 
not  have  been  in  circulation  after  it  passed 
from  the  plaintiff  more  than  four  or  five  days 
before  it  was  presented  at  the  bank  for  pay- 
ment. There  is  no  authority  for  imputing 
laches  on  such  a  state  of  facts,  and  the  judge 
was  right  in  overruling  the  objection. 

The  official  certificate  of  a  notary  is,  in  cer- 
tain cases,  declared  presumptive  evidence  of 
the  facts  which  it  contains.  *Laws,  [*19O 
1833,  p.  395,  sec.  8.  It  is  not  denied  that  the 
certificate  was  properly  in  evidence,  but  it  is 
said  that  the  facts  stated  by  the  notary  do  not 
prove  due  notice.  Several  objections  to  the 
sufficiency  of  the  proof  were  mentioned  on  the 
argument,  but  this  is  a  bill  of  exceptions,  and 
we  cannot  look  beyond  the  particular  objection 
taken  on  the  trial.  The  defendant  resided  in 
N.  Y.,  and  payment  was  demanded  at  Buffalo. 
The  notary  certifies  that  on  the  same  day  he 
"deposited  in  the  postoffice  notices  of  the  fore- 
going protest,  for— Horace  Janes,  New  York." 
The  objection  on  the  trial  was,  that  the  notary 
had  not  certified  that  the  notice  was  directed 
to  the  defendant.  When  a  public  officer,  in 
the  course  of  his  official  duty,  certifies  that  he 
deposited  a  notice  in  the  postoffice  for  a  par- 
ticular person,  it  is,  I  think,  but  a  reasonable 
intendment  that  the  notice  was  directed  to  that 
person.  We  cannot  presume  the  contrary  with- 
out imputing  a  gross  dereliction  of  duty  to  the 
officer. 

New  trial  denied. 

Explained— 28  Barb.,  621. 

Cited  in-3  N.  Y.,  445 ;  23  N.  Y.,  41 ;  42  N.  Y.,  541 ; 
43  N.  Y.,  176  (3  Am.  Rep.,  693) :  40  How.  Pr..  326 ;  4 
Duer,  129 ;  42  111..  242 :  30  N.  J.  L.,  291 ;  27  Ohio  St., 
492. 


VANCE  v.  BLOOMER. 

Due- Bill  Payable  in  Ready-made  Clothing — De- 
mand. 

On  a  note  payable  in  ready-made  clothinjr,  the 
payee  has  no  right  to  demand  a  garment  which  has 
been  made  for  a  customer  at  a  stipulated  price. 

The  holder  of  a  note  of  this  kind,  it  seems,  may 
demand  payment  of  it  in  parcels,  and  is  not  bound 
to  take  clothing  to  its  full  amount  at  one  time. 

So  it  seems  that  to  sustain  an  action  on  such  note 
there  must  be  a  demand  and  refusal. 

Citations— 5  Cow.,  516. 518,  n.;  7  Johns..  461 :  2  Pa., 
65,  67-72 ;  3  Dev.,  78 ;  5  Yerg ..  410,  414,  415 ;  Chipm. 
Cont.,  28,  29,  96 ;  1  Root,  443 ;  Aleyn,  27. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Bloomer  sued  Vance  in  the  Ma- 
rine Court  of  the  City  of  N.  Y.  on  a  due-bill  in 
these  words  :  •'  Due  G.  Bloomer  or  bearer  44 
dollars  30  cents,  to  be  paid  in  ready  made 
clothing  after  thisdate."  (Signed)  JamesVance. 
The  due  bill  was  dated  Feb.  19, 1835,  and  to  it 
was  attached  a  memorandum  in  these  words: 

WEND.  20. 
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"  N.  B.  Clothes  will  not  b§  made  to  measure.' 
A  witness  of  the  name  of  Wade  testified  that 
in  behalf  of  the  plaintiff  he  demanded  of  the 
197*]  defendant,  *at  the  store  of  the  latter, 
who  kept  a  clothing  store,  a  ready  made  coat 
lying  on  the  counter,  in  part  payment  of  the 
note.  A  witness  for  the  defendant  testified  that 
the  defendant  told  Wade  that  the  coat  had 
been  made  for  a  Mr.  Doremus.who  had  prom- 
ised to  pay  cash  for  it,  but  that  he  might  take 
any  other  ready-made  clothing  on  the  shelves. 
Wade  knew  that  the  coat  had  been  made  by 
measure  for  Doremus,  and  that  he  had  agreed 
to  pay  $25  for  it.  Before  the  demand  by  Wade, 
a  request  had  been  made  by  Doremus  to  have 
the  coat  delivered  to  him  without  paying  the 
price,  but  Vance  refused  to  let  him  have  it. 
Doremus  had  since  been  compelled  to  pay  for 
the  coat.  Wade  testified  that  Vance  did  not 
offer  any  other  goods,  and  that  had  he  done  so, 
he  would  have  settled  with  him  on  the  spot. 
He  acknowledged  that  he  did  not  demand  any 
other  article  ;  he  said  he  would  not  have  de- 
manded a  customer's  coat,  but  he  supposed  it 
had  been  refused  by  Doreraus.and  that  he  want- 
ed that  particular  coat.  The  defendant  object- 
ed that  the  action  would  not  lie,  because  no 
demand  of  payment  had  been  made.  The 
Marine  Court  rendered  judgment  for  the  plaint- 
iff for  the  full  amount  of  the  note, viz. :  $44.30. 
and  the  Superior  Court  on  certiorari,  affirmed 
the  judgment.  The  defendant  sued  out  a  writ 
of  error. 

Mr.  L.  Sanford,  for  plaintiff  in  error. 

Mr.  H.  M.  Western,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  not  denied 
that  a  special  demand  at  the  store  of  the  defend- 
ant below,  and  a  refusal  to  perform,  were  nec- 
essary in  order  to  maintain  the  action.  Lob- 
del  v.  Hopkins,  5  Cow.,  510.  The  necessity  for 
this  was  formerly  doubted  and  left  quite  ques- 
tionable by  Thomas  v.  ROOM,  7  Johns.,  461  ; 
and  in  a  recent  case  in  Pa.,  a  majority  of  the 
court  said  that  though  no  time  nor  place  be 
fixed  by  the  contract  for  delivery,  it  lies  with 
the  debtor  to  tender  within  a  reasonable  time, 
Roberts  v.  Beatty,  2  Pa.,  71,  72,  Houston,  J.. 
doubting.  The  balance  of  the  cases  relied  on 
198*]  certainly  sustain  that  position  *in  re 
spect  to  contracts  of  delivery  which  are  specific 
as  to  time.  There  the  promisor  must  move  ; 
and  if  no  place  be  appointed, must  either  make 
a  tender  personal  to  the  promisee, or  where  the 
goods  are  ponderous. get  him  to  appoint  a  place 
before  the  day.  Id..  67,  68,  71,  ana  cases  cited. 
But  see  several  Ky.  cases,  that  where  no  place 
is  appointed,  though  the  day  be  fixed, the  place 
shall  be  deemed  the  residence  of  the  debtor. 
They  are  cited  Id.,  71  ;  and  see  some  of  the 
same  cases  cited  5  Cow.,  518,  n.  In  Mingiu  v. 
Pritchett,  8  Dev.,  78.  an  agreement  to  pay  a  cer- 
tain sum  in  good  trade,  on  or*  against  the  first 
-n-ii .  was  held  to  devolve  on  the  covenant- 
or the  necessity  of  calling  for  an  appointment 
of  place  before  the  day  ;  and  in  these  and  the 
like  cases,  be  must  show  himself  ready  to  the 
last  moment  and  uttermost  convenient  time  of 
the  day  at  the  proper  place,  with  the  goods  spe- 
cifically set  apart  and  designated,  so  as  to  en- 
able the  promisee  to  maintain  trover  in  cane 
they  be  not  afterwards  delivered  on  demand, 
ana  this  whether  the  promisee  or  his  agent  be 
WEND.  20. 


there  or  not.  Tiernan  v.  Rapier,  5  Yerg.,  410, 
414,  415  ;  Roberts  v.  Realty.  2  Pa.,  67-69,  and 
cases  cited;  Chip.  Cont.,  96,  etseq.;  Nichols  v. 
Whiting,  1  Root,  443.  Any  accident  or  inevi- 
table necessity  shall  not  excuse  him,  for  he 
might  have  provided  against  that  by  his  con- 
tract. Roberts  v.  Beatty,  2  Pa.,  67  ;  Parading 
v.  Jane,  Aleyn,  27.  And  he  is  bound  to  tender 
the  whole  ;  for  the  contract  is  entire,  and  the 
promisee  is  not  bound  to  receive  but  a  part. 
Roberts  v.  Beatty,  2  Pa.,  69,  70.  But  the  parties 
may,  by  consent,  sever  the  contract,  delivering 
and  receiving  part  at  a  time,  when,  it  becomes 
but  a  contract  for  the  residue.  Roberts  v.  Beatty, 
2  Pa.,  69,  and  books  cited. 

On  the  other  hand,  where  time  and  place  are 
both  left  open,  LobdeU  v.   Hopkins  settles  the 
rule  with  us  on  a  reasonable  basis,  and  such  as 
conforms  to  the  usual  course  of  business.  The 
note  is  then  payable  on  demand;  the  payee  has, 
in  that  case,  the  election  as  to  time  ;  and,  in 
the  case  of  chattel  notes,  a  special  request  must 
be  shown  at  the  promisor's  place  of  business. 
Contracts  like  the  one  in  question, *pay-  [*  1 99 
able  in  merchant's  goods  are  very  common, the 
practice  under  them  generally  known,  and  the 
law  well  summed  up  by  Mr.  Chipman,  in  his 
essay  on  such  contracts,  28,  29.  "If,"  says  he, 
"a  merchant  give  a  due-bill  to  A.  payable  in 
goods,  and  no  time  or  place  of  payment  be  des- 
ignated, the  due-bill  contains  an  acknowledg- 
ment that  A.  has  paid  him  in  advance  for  the 
amount   in   goods  therein  expressed  ;   and   a 
promise  is  implied  on  the  part  of  the  merchant, 
that  whenever  A.  shall  call  at  his  store  and  pre- 
sent the  due-bill,  he  will  deliver  to  him  such 
articles  as  he  shall  select  out  of  the  goods  on 
hand.     The  store  of  the  merchant  is  the  place 
of  payment ;  and  no  action  can  be  maintained 
on  the  due-bill,  until  A.  shall  call  at  the  store 
of  the  merchant  for  the  goods,  and  the  mer- 
phant  shall  refuse  to  deliver  such  goods  as  A. 
shall  select.  Indeed,  A.  is  to  be  treated  as  other 
customers  are  to  be  treated.     He  has  a  right  to 
call  for  a  part  of  the  goods  at  a  time,  and  the 
merchant  has  no  right  to  require  that  the  whole 
amount  shall  be  received  at  one  time.  The  mer- 
chant is  also  required  to  deliver  the  goods  at 
the  market  price,  and  has  no  right  to  charge 
them  at  a  higher  price  ;  and  A.  has  no  right  to 
require  the  price  of  the  goods  to  be  reduced, on 
the  ground   that  he   can  purchase  the  goods 
cheaper  at  another  store ;  for  it  is  to  be  pre- 
sumed that  A    at  the  time  he  made  the  con- 
tract, knew  at  what  price  the  merchant  sold 
his  goods,  and  paid  a  consideration  according- 
ly."   This  exposition  seems  to  have  been  very 
successful  in  following  the  rule  laid  down  with 
regard  to  a  like  contract,  in  the  very  learned 
case  of  Robert*  v.  Beatty.  to  which  I  have  al- 
ready often  referred.  2  Pa.,  65.  Ross,  J. .there 
said  :  "  We  must  consider  the  subject  matter 
of  the  agreement;  the  object  of  making  it;  the 
sense  in  which  the  parties  mutually  understood 
it  at  the  time  it  wa«  made  ;  the  place  win-re  it 
was  entered  into;  the  use  to  which  any  articles 
stipulated  to  be  delivered  were  to  be;  applied  ; 
If  materials  for  building,  when  and  where  to  be 
used  ;  and  finally,  the  practical  ex  posit  ion,  and 
the  general  undemanding,  custom  and  usage 
amongst  those  who  enter  into  similar  contracts, 
In  the  execution  and  performance."  The  mean- 
ing and  practice  of  parties,  as  laid  down  by 
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2OO*]  Mr.  *Chipman,  are  slightly  anomalous, 
especially  in  respect  to  the  demand  of  partial 
payment  from  time  to  time,  if  not  in  respect  to 
the  place  of  demand.  But  it  is  believed  that 
the  course  of  business  is  so  very  well  settled  as 
to  warrant  the  departure. 

It  can  hardly  be  doubted,  therefore,  that  in 
the  case  at  bar  the  demand  was  properly  made 
of  a  specific  piece  of  goods,  although  it  would 
not  have  reached  the  full  sum  in  value.  The 
promisee  is  to  call  for  parcels  as  shall  be  most 
convenient  to  himself.  But  it  was  neither  con- 
formable to  the  usages  of  business  nor  accord- 
ing to  justice  nor  law,  that  he  should  demand 
goods  belonging  to  another  though  on  the  shelf 
of  the  promisor.  It  was,  at  least,  to  set  him- 
self against  another  customer  of  the  defendant 
below, who  had  obtained  an  honest  preference, 
and  if  that  customer  would  give  way,  still  the 
defendant  had  a  right  as  he  did  in  this  instance 
to  retain  the  article  bespoken  and  made  to 
measure  with  a  view  to  enforce  the  particular 
contract  of  sale.  Indeed,  the  bargain  for  the 
coat  was  struck  between  the  defendant  and  Do- 
remus,  the  property  being  transferred  to  the 
latter,  subject  to  a  lien  in  the  defendant  for 
the  price.  It  was  captious  in  the  plaintiff 
below  after  being  informed  of  that  fact,  still 
to  persevere  in  a  specific  demand. 

It  is  no  answer  to  say  that  a  demand  was 
made  importing  that  the  plaintiff  wanted  his 
pay  upon  the  note.  It  is  not  according  to  the 
fact.  The  agent  who  made  the  demand  men- 
tioned no  goods  as  acceptable  beside  the  coat. 
Having  the  right  of  selection  and  being  bound 
to  make  a  demand,  he  should  have  made  a 
proper  one.  He  denies  that  the  defendant  of- 
fered, to  pay  in  other  goods,  as  stated  by  W. 
Vance.  But  let  us  take  it  as  we  are  bound  to 
do  on  writ  of  error,  upon  such  a  conflict  be- 
tween the  witnesses,  that  there  was  no  offer  by 
the  defendant  to  pay.  He  was  not  bound  to 
offer;  but  only  to  comply  with  a  proper  de- 
mand. Suppose  his  own  coat  had  been  de- 
manded from  the  counter.  The  demand  in 
question  was  no  more  within  the  contract.  To 
be  faithful  to  his  other  customer  and  his  own 
rights,  he  could  do  no  less  than  meet  such 
a  demand  with  such  an  explanation  as 
he  gave:  "The  coat  belongs  to  Mr.  Dore- 
20 1*]  mus."  *It  was  useless  for  Wade, 
the  agent,  to  say  as  a  witness  that  he  would 
have  taken  other  goods  in  full.  He  should  have 
said  so  as  an  agent;  but  did  not.  There  seems 
to  have  been  an  effort  by  him  for  some  reason 
not  justifiable,  at  least  not  justified,  so  to  shape 
his  demand  as  to  turn  the  instrument  in  ques- 
tion into  a  money  claim.  We  think  he  has 
failed  to  do  that,  and  that  the  judgment  of  the 
Superior  and  Marine  Courts  must  be  reversed. 

Judgments  reversed. 

Cited  in— 2  Denio,  147. 


WATSON  t>.  RANDALL. 

• 

Forbearance  to  Sue  Debtor  is  a  Good  Considera- 


tion for  Promise  Jty  Third  Person— Promise 
Must  be  in  Writing. 

An  agreement  to  forbear  to  sue  a  debtor  is  a  (rood 
consideration  for  the  promise  of  a  third  person  to 
pay  the  debt ;  but  to  render  the  promise  obligatory 
it  must  be  in  writing. 

Whilst  the  debt  remains  a  subsisting  demand 
against  the  original  debtor,  the  promise  of  the  third 
person  is  collateral  and  must  be  in  writing.  See 
comments  upon  the  case  of  Parley  v.  Cleveland,  re- 
ported in  4  Cow.,  432,  and  9  Id.,  639. 

Citations— 1  B.  and  Aid..  297;  1  Com.  Cont.,  59 :  2 
Selw.,  621,  622 ;  1  Saund.,  211,  a.  note  2 ;  Cro.  Eliz., 
352.  623;  2  Saund.,  48,  note  1:  150,  note  2 ;  1  T.  R.,  446; 
6  Wend..  291.  471,  474:  8T.  R..  486  ;  15  Mass..  112;  4 
Mass.,  414 ;  8  Pick..  230 ;  6  Taunt.,  289  ;  Bull.  N.  P., 
281 ;  2  Str.,  873 :  2  Wend.,  94 ;  2  B.  &  Aid.,  613 :  4 
Johns.,  422 ;  12  Johns.,  291 ;  4  Cow.,  432 ;  15  Wend., 
182. 

TERROR  from  the  Tompkins  C.  P.  Randall 
-Ed  sued  Watson  in  a  justice's  court  on  a  prom- 
ise, made  by  him,  that  if  the  plaintiff  would 
not  sue  Mrs.  Thomas,  the  mother  of  the  de- 
fendant, for  the  recovery  of  a  debt  which  she 
owed  to  him,  that  he  would  pay  the  debt  by  a 
certain  day.  At  the  time  of  the  making  of  the 
promise,  the  plaintiff  threatened  to  proceed 
against  the  mother  of  the  defendant  by  attach- 
ment, having  been  informed  that  she  had  ab- 
sconded, and  that  property  belonging  to  her 
was  in  the  possession  of  the  defendant.  The 
plaintiff  being  a  non-resident  a  short  summons 
was  issued,  which  was  returned,  personally 
served.  On  the  day  of  its  return,  the  plaintiff 
appeared,  but  the  defendant  did  not.  The 
plaintiff  declared  and  the  cause  was  adjourned 
to  a  future  day,  when  witnesses  were  called 
and  sworn  on  the  part  of  the  plaintiff,  who 
proved  the  indebtedness  of  the  mother  of  the 
defendant,  and  the  defendant's  promise  as 
above  stated,  and  that  he  on  his  part  promised 
not  to  sue  the  defendant's  mother,  but  that  he 
*would  look  to  the  defeudant  for  the  [*2O2 
payment  of  the  debt.  The  justice  rendered 
judgment  for  the  amount  of  the  plaintiff's  de- 
mand, which  judgment  was  affirmed  by  the 
Tompkins  C.  P.  The  defendant  sued  out  a 
writ  of  error. 

Messrs.  G.  G.  Freer  and  S.  Love,  for  the 
plaintiff  in  error,  insisted  that  the  promise  was 
void  within  the  Statute  of  Frauds.  The  lia- 
bility of  the  original  debtor  remained,  and  she 
could  not  avail  herself  of  the  plaintiff's  promise; 
the  promise  of  the  defendant,  therefore,  was 
collateral,  and  to  be  binding,  should  have  been 
in  writing. 

Mr.  W.  H.  Shankland,  for  the  defendant 
in  error,  contended  that  the  promise  not  to  sue 
being  indefinite,  and  not  for  a  limited  time, 
was  equivalent  to  a  release  and  was,  therefore, 
a  valid  consideration  for  the  defendant's  prom- 
ise. 1  Roll.  Abr.,  27,  pi.  45;  1  Com.  Cont.,  51; 
2  Id.,  421;  19  Johns.,  129;  6  Wend.,  471.  If 
so  it  was  not  necessary  that  the  promise  should 
be  in  writing  to  render  it  obligatory.  Besides.it 
does  not  appear  that  the  promise  was  by  parol, 
and  the  court  will  intend,  in  support  of  the 
judgment,  that  it  was  in  writing.  7  Johns., 
99;  8Id.,  148.  Even  though  the  debt  remained 
a  subsisting  demand  against  the  original  debtor, 


NOTE.— Statute  of  Frauds. 

Promise  to  pay  the  debt  of  another  on  a  new  and 
original  consideration.  For  a  full  discussion,  see 
Farley  v.  Cleveland,  4  Cow.,  432,  note ;  Leonard  v. 
Vredenbergh,  8  Johns.,  29,  note. 

Forbearance  as  a  consideration.  In  addition  to  the 
above  case  of  Watson  v.  Randall,  see  Van  Slyck  v. 

826 


Pulver,  Hilt  &  D.  Supp.,  47 ;  Etting  v.  Vanderlyn,  4 
Johns.,  237:  King  v.  Upton.  4  Me.,  387:  Giles  v. 
Ackles,  9  Pa.  St.,  147 :  Russell  v.  Babcock,  14  Me., 
138 ;  Allen  v.  Pryor,  3  A.  K.  Marsh.,  305 ;  Templeton 
v.  Bascom,  33  Vt.,  132 ;  Hill  v.  Smith,  34  Vt.,  535 ; 
Gates  v.  Hamilton,  12  Iowa,  50 ;  Underwood  v.  Hos- 
sack,  38  111.,  208 ;  Boyd  v.  Freize,  5  Gray,  553. 
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the  promise  of  the  defendant  was  valid  and  ob- 
ligatory, although  not  in  writing.  Farley  v. 
Cleveland,  4  Cow.,  432  ;  affirmed  on  writ  of 
•error,  9  Cow.,  639. 

• 

By  the  Court,  Nelson,  Oh.  J.  The  action 
is  sought  to  be  sustained  upon  the  ground  that  j 
the  legal  operation  and  effect  of  the  agreement ! 
on  the  part  of  the  plaintiff  below  was  to  dis- 
charge Mrs.  Thomas,  the  original  debtor;  and 
as  the  demand  no  longer  subsisted  against  her, 
the  undertaking  could  not  be  said  to  be  for  the 
debt  of  another.  If  this  view  could  be  sus- 
tained, there  is  no  difficulty  in  the  case.  1  B.& 
Aid.,  297;  1  Com.  Cont.,  59;  2  Selw.,  621;  I 
£aund.,  211./1.2.  But  assuming  (what  I  should 
be  disposed  to  deny)  that  the  forbearance  to  sue 
2O3*J  Mrs.  Thomas,  *according  to  the  true 
•construction  of  the  agreement  with  the  defend- 
ant, was  to  be  perpetual,  the  debt  was  still  sub- 
sisting as  to  her,  as  it  is  clear  she  could  not 
avail  herself  of  the  agreement  by  way  of  de- 
fense, not  having  been  a  party  to  it. 

A  covenant,  and  perhaps  a  valid  parol  prom- 
ise, never  to  sue  a  sole  covenantor  or  promisor, 
may  be  pleaded  in  bar  of  the  action  by  way  of 
release,  upon  the  principle  of  avoiding  circuity 
of  action;  for  if  a  suit  be  allowed,  a  cross  ac- 
tion must  be  brought  for  a  breach  of  the  cov- 
enant to  recover  back  the  amount.  The  rule 
is  founded  upon  the  maxim  of  the  law,  that 
courts  should  so  judge  of  contracts  as  to  prevent 
multiplicity  of  actions  ;  but  it  does  not  apply 
where  the  recovery  in  both  actions  would  not 
be  equal.  In  such  cases,  it  would  be  mani- 
festly unjust  to  permit  the  right  of  action  that 
might  accrue  to  a  defendant  to  recover  inferior, 
to  be  pleaded  in  bar  of  the  right  to  larger  dam- 
ages. Cro.Eliz.,  352,623;  2Saund.,  48,n.l;  Id., 
150,  ft  2;  IT.  R.,  446;  8  Id.,  486;  6  Wend., 
291;  /rf.,474;  15  Mass.,  112;  4/d..414;  8 
Pick.,  230;  6  Taunt..  289.  Suppose  the  plaint- 
iff  in  this  case  bad  sued  Mrs.  Thomas  the  next 
day  after  the  defendant's  promise,  and  recov- 
«red  the  debt.what  remedy  had  she  against  the 
defendant  below  ?  Certainly  none.  She  would 
but  pay  her  own  debt.  And  even  if  Thomas, 
the  defendant  below,  could  sustain  an  action 
at  all  for  a  breach  of  the  agreement  with  him 
n»i  lo  sue  his  mother,  the  damages  could,  at 
in  -i.  be  but  nominal.  If  the  defendant  had 
actually  paid  the  demand,  agreeably  to  bis  un- 
di  i  inking,  and  then  the  plaintiff  had  sought  to 
recover  it  of  Mrs.  Thomas,  there  would  be  rea- 
son in  the  application  of  the  principle;  for  then 
if  i lie  recovery  was  allowed,  a  cross  action 
would  tic  necessary,  and  the  measure  of  dam- 
ages would  be  equal  in  both  cases. 

The  case  of  Koihery  v.  Curry,  Bull.  N.  P., 
281,  is  in  point  to  show  that  Mrs.  Thomas  can- 
not avail  herself  of  this  agreement,  even  if 
liimluig  upon  the  plaintiff  as  between  him  and 
the  defendant.  There,  in  consideration  the 
plaintiff  would  not  sue  A, the  defendant  prom- 
ised to  pay,  etc.;  this  was  bolden  to  be  within 
-<  >  4*J  the  statute,  for  no  consideration  *wa« 
laid  for  the  plaintiff's  promise  not  to  sue  ;  and 
if  otherwise,  A  could  not  avail  himself  of  the 
agreement,  and  the  debt  was  still  subsisting. 
The  cases  are  all  uniform  on  the  point,  that  the 
promise  to  pay, in  consideration  or  forbearance, 
i*  within  the  statute.  King  v.  Wibon,  2  Sir., 
873;  />Y»A  v.  Hutchinton,  2  Wend. ,94;  Kirkkam 
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v.  Marter,  2  B.  &  Aid.,  613  ;  1  Saund.,  211  a; 
2  Selw.,  622.  In  the  case  of  Kirkham  v.  Mar- 
ter, the  agreement  was  express  that  the  plaint- 
iff was  not  to  bring  an  action  against  the  son, 
yet  the  parol  promise  of  the  father  was  holden  to 
be  void.  The  cases  in  this  court  have  been  in 
conformity  with  the  exposition  of  the  law  by 
the  English  authorities.  4  Johns.,  422;  12 Id., 
291  ;  4  Cow.,  432.  The  two  former  cases  are 
in  no  respect  shaken  by  the  remarks  of  the 
Chief  Justice  in  the  latter,  upon  the  point  in 
question  here  ;  he  evidently  doubts  the  sound- 
ness of  the  cases  upon  another  ground  ;  »'.  e., 
that  they  might  have  been  regarded  as  original 
promises,  the  defendants  in  each  case  having 
received  property  from  the  debtor  as  induce- 
ment to  the  undertaking  ;  but  there  is  no  inti- 
mation, nor  anything  in  the  case  from  which 
it  can  be  inferred,  that  the  absolute  agreement 
to  forbear  operated  as  a  discharge  of  "the  orig- 
inal debtor  and  took  the  case  out  of  the  stat- 
ute. Nor  is  such  an  intimation  to  be  found  in 
any  of  the  cases  to  which  I  have  been  referred 
or  have  examined  ;  but  the  contrary  has  been 
expressly  ruled,  as  has  already  appeared.  See, 
also,  the  opinion  of  Ch.  J.  Savage,  in  Smith  v. 
Ives,  15  Wend.,  182. 

The  justice  of  this  case  is  very  strongly  with 
the  plaintiff  below,  and  I  should  be  glad  to 
support  the  judgment, but  lam  satisfied  it  can- 
not be  done  without  overturning  an  unbroken 
series  of  authorities  since  the  Statute  of  Frauds. 

Judgment  reversed. 

Cited  in— 21  N.  Y.,  436;  42  N.  Y.,  442;  82  N.  Y..  436;  7 
Hun,  283;  23  Hun.  542;  46  Barb.,  221 ;  1  Sandf.,  566  ;  2 
Bos.,  225;  2  E.  D.  S.,  404;  3  E.  D.  8.,  565;  7  Daly,  348,352; 
1  Lear.  Obs..  397 ;  4  Legr.  Obs.,  109;  4  Am.  Rep..  28608 
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Post-dated  Check  Falling  Due  on  Sunday— Pre- 
sentment mu»t  be  on  Monday. 

To  charge  the  indoraer  of  a  post-dated  bank  check, 
falling  due  on  Sunday,  presentment  for  payment 
must  be  made  on  the  next  day,  and  notice  of  non- 
payment given  to  the  Indoraer;  presentment  on  Sat- 
turduy.  the  day  preceding  its  maturity,  is  a  nullity 
and  discharges  the  indoreer. 

When  the  day  of  performance  of  contracts  other 
than  instruments  upon  which  days  of  jrrace  are  al- 
lowed, falls  on  Sunday,  that  day  is  not  counted.and 
compliance  with  the  stipulations  of  the  contract  on 
the  next  day  (Monday)  is  deemed  in  law  a  perform- 
ance. 

Citations- 10  Wend.,  304;  13  Wend.,  133;  2  Conn., 

•k 

TIEMURRER  to  declaration.  The  action  was 
\J  against  the  defendant  as  the  indorser  of  a 
check  drawn  by  Benjamin  Rathbun.  on  the 
cashier  of  the  Bank  of  Buffalo  for  $500,  pay- 
able to  the  defendant's  order.  The  check  was 
dated  Aug.  21,  1836.  but  as  the  count  alleged 
was  drawn  on  the  9th  day  of  that  month.  Aug. 
21  was  Sunday,  and  payment  of  the  check  was 
demanded  and  notice  of  non  payment  given  to 
the  defendant  on  Saturday  the  20th  day  of  the 
month. 

Mr.  C.  A.  Mann,  for  defendant.  A  post- 
dated check  falls  due  on  the  day  it  purports  to 
bear  dale  on  its  fare,  and  days  of  grace  are  not 


NOT«.— ArooffoiMr  ixtfier—ftunitau  or  Irgal  hirtiitay 
—XoUt  anil  bill*  falling  tlue  on— When  jxiyaWe.  8eo 
Jackson  v.  Richards,  2  Cat..  343,  note. 
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allowed  on  checks.  A  bill  of  exchange  has  days 
of  grace,  and  then  if  the  third  day  is  Sunday, 
payment  may  be  demanded  on  the  preceding 
day  by  the  custom  of  merchants ;  but  in  no 
other  case  can  payment  be  demanded  before 
the  debt  has  become  due.  This  check  had  not 
a  legal  existence  until  Aug.  21,  and  it  would 
have  been  in  time  to  charge  the  indorser  if  pre- 
sented on  the  next  day.  The  drawer  was  not 
obliged  to  provide  funds  until  the  22d,  know- 
ing that  the  check  could  not  be  presented  until 
that  day.  The  presentment  of  the  check  on  the 
20th  was, therefore,  a  nullity,  and  as  there  was 
no  subsequent  presentment,  the  declaration 
shows  no  cause  of  action.  The  case  of  Mohawk 
Bk.  v.  Broderick,  10  Wend.,  304,  and  8.  C.,  13 
Id.,  133,  in  the  Court  of  Errors,  is  directly  in 
point  in  support  of  the  demurrer. 
2O6*]  *.tfr.J.  A.  Spencer,  for  plaintiff.  A 
bill  of  exchange  falling  due  on  Sunday,  must  be 
presented  on'  the  day  preceding.  This  check 
fell  due  on  Sunday,  and  was,  therefore,  cor- 
rectly presented  for  payment  on  the  preceding 
Saturday.  This  is  the  rule  of  law  in  respect  to 
commercial  paper,  and  surely  checks  belong  to 
that  denomination  of  instruments.  The  circum 
stance  of  days  of  grace  not  being  allowed  on 
checks  cannot  alter  the  rule  as  to  the  time  of 
presentment.  The  only  effect  of  allowing  days 
of  grace,  is  to  make  bills  payable  three  days 
after  the  time  specified  in  the  body  of  the  bill  ; 
but  when  the  day  of  payment  of  a  bill  is  as- 
certained by  adding  three  days,  and  that  day 
happen  to  be  Sunday,  the  presentment  must 
be  on  Saturday  the  second  day  of  grace  ;  in 
other  words,  it  must  be  presented  on  the  day 
preceding  that  on  which  the  bill  falls  due.  So 
in  relation  to  checks,  when  the  day  of  payment 
happens  to  be  Sunday,  the  check  must  be  pre- 
s,ented  on  Saturday.  The  convenience  and 
safety  of  commercial  transactions  require  that 
there  should  be  uniformity  in  the  law  on  the 
subject,  and  that  different  rules  should  not  ex- 
ist in  respect  to  different  classes  of  commercial 
paper  which  are  distinguished  from  each  other 
only  in  name. 

By  the  Court,  Bronson,  J.  This  check,  hav- 
ing been  post-dated,  was  payable  on  the  day  of 
its  date,  without  any  days  of  grace.  Mohawk 
Bk.  v.  Broderick,  10  Wend.,  304  ;  13  Id.,  133. 
It  fell  due  on  Sunday,  and  the  question  is 
whether  the  demand  of  payment  was  well  made 
on  the  previous  Saturday,  or  whether  it  should 
have  been  made  on  the  following  Monday. 
When  days  of  grace  are  allowable  on  a  bill  or 
note  and  the  third  day  falls  on  Sunday, the  bill 
or  note  is  payable  on  the  previous  Saturday. 
The  same  custom  of  merchants  which, as  a  gen- 
eral rule,  allows  three  days  of  grace  to  the 
debtor, has  limited  that  indulgence  to  two  days 
in  those  cases  where  the  third  is  not  a  day  for 
the  transaction  of  business.  But  when  there 
are  no  days  of  grace, and  the  time  for  payment 
or  performance  specified  in  the  contract  falls 
on  Sunday,  the  debtor  may,  I  think, discharge 
his  obligation  on  the  following  Monday.  This 
2O7*]  *question  was  very  fully  considered  in 
Avery  v.  Stewart,  2  Conn.,69,which  was  an  ac- 
tion on  the  note,  not  negotiable,  which  fell  due 
on  Sunday  ;  and  the  court  held  that  a  tender 
on  Monday  was  a  good  bar  to  the  action.  I 

828 


agree  to  the  doctrine  laid  down  by  Gould,  J., 
that  Sunday  cannot,  for  the  purpose  of  per- 
forming a  contract,  be  regarded  as  a  day  in 
law, and  should, as  to  that  purpose, be  considered 
as  stricken  from  th«  calendar.  In  computing 
the  time  mentioned  in  a  contract  for  the  doing 
of  an  act,  intervening  Sundays  are  to  be  count- 
ed, but  when  the  day  for  performance  falls  on 
Sunday,  it  is  not  to  be  taken  into  the  compula- 
tion. The  check  was  presented  before  it  be- 
came payable, and  the  demand  and  notice  were, 
consequently,  insufficient  to  charge  the  in- 
dorser. 
Judgment  for  defendant. 

Cited  in— 49  N.  Y.,  279;  24  Hun,  283;  33  Barb.,  569: 38 
How.  Pr.,  449 :  50  How.  Pr..  314  ;  2  Duer,  598 ;  4  Bos., 
318;  5  Rob.,  14;  1  E.  D.  S.,511;  5  Daly,  282: 12  Leg.  Obs., 
242:  5  Biss.,  59;  44  Mich.,  357;  36  Mo.,  574;  10  Am.  Rep., 
682  (70  Pa.  St.,  315). 


FARRINGTON  v.  MORGAN. 

Proceedings  against  Tenant  for  Holding  Over — 
Certiorari  Return —  WJiat  Must  Appear — 
Number  of  Jurors — Technical  Objections  in 
Summary  Proceedings. 

In  a  return  to  «  certiorari  to  bring  up  proceedings 
had  under  the  Statute  against  a  Tenant  for  Holding 
Over,  it  must  affirmatively  appear  that  the  officer  to 
whom  the  precept  for  that  purpose  was  directed, 
was  commanded  to  summon  18  reputable  persons 
qualified  to  serve  as  jurors  in  courts  of  record,  who 
had  been  nominated  by  the  magistrate  before  whom 
the  proceedings  were  had,  or  the  proceedings  will  be 
quashed ;  it  is  not  enough  that  the  return  states- 
that  the  officer  was  commanded  to  summon  a  jury 
as  directed  by  the  statute. 

It  is  erroneous  in  such  case  to  summon  20  instead 
of  18  jurors ;  especially  if  the  tenant  object  to  the 
proceeding. 

Summary  proceedings  are  open  to  technical  ob- 
jections, unless  the  statute  under  which  they  are 
had  requires  that  they  shall  be  liberally  viewed  by 
the  courts. 

Citations-2  R.  S.,  185,  sec.  181,  2d  ed.;  423,  sees.  35, 
36;  7  East,  71 ;  Mood.  &  M.,  119. 

T  ANDLORD  and  tenant.  Proceedings  were 
JJ  commenced  by  Morgan  against  Farrington 
before  an  assistant  justice  of  one  of  the  wards 
of  the  City  of  N.  Y.  for  holding  over,  after  the 
expiration  of  the  term,  certain  premises  de- 
mised to  him.  In  a  return  to  a  certiorari  the 
justice  certified  that  after  issue  was  joined 
between  the  parties,  he  "issued  a  venire  di- 
rected to  a  constable  or  marshal  to  summon  a 
jury  as  directed  by  the  statute ; "  that  on  the 
day  of  the  return  of  *the  venire  the  [*2O& 
parties  appeared,  and  that  "  upon  an  examina- 
tion, it  appeared  that  twenty  names  had  been 
put  upon  the  venire  ;  "  that  after  some  delay, 
the  whole  number  of  jurors  summoned  at- 
tending, a  jury  of  12  were  sworn  to  try  the 
cause,  who,  after  hearing  the  evidence,  found 
a  verdict  in  favor  of  the  landlord.  In  a  supple- 
mentary return  the  justice  stated  that  the  coun- 
sel for  the  tenant  insisted  that  a  venire  should 
have  been  issued  to  summon  18  persons  qual- 
ified to  serve  as  jurors  in  courts  of  record,  but 
that  the  counsel  not  objecting  to  any  of  the 
jurors  as  summoned,  and  he  (the  magislrate) 
not  knowing  but  that  the  jurors  drawn  for  the 
trial  of  the  cause  were  such  as  required  by  the 
statute,  he  overruled  the  objection.  The  tenant 
sued  out  a  certiorari. 
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Mr.  G.  B.  Hall,  for  the  tenant. 
Mr.  H.  Nicoll,  for  the  landlord. 


By  the  Court,  Co  wen,  J.  The  proceedings 
must  be  reversed.  The  Statute  2  K.  8.,  423, 
sec.  85,  2d  ed.,  directs  that  the  magistrate 
shall,  in  order  to  form  the  jury,  "nominate 
eighteen  respectable  persons  qualified  to  serve 
as  jurors  in  courts  of  record,"  who  are  to  be 
summoned  ;  and  by  section  36,  12  are  to  be 
balloted  for  as  the  jury  of  trial. 

In  this  case,  12  were  summoned,  and  the 
jury  formed  from  that  number.  This  being  a 
summary  proceeding  in  derogation  of  the  com- 
mon law,  the  statute  should  be  strictly  pur 
sued  ;  and  that  must  appear  affirmatively  on 
the  return.  The  summoning  of  20  persons  was 
an  excess  of  jurisdiction.  It  is  said  omne  majus 
in  se  continet  minus,  but  that  might  equally  be 
said  of  100  or  1.000.  The  error  would  be  fatal 
in  any  court,  an  objection  being  taken  as  it 
was  here.  It  would  be  good  cause  of  challenge 
to  the  array.  But  above  all,  in  this  summary 
proceeding  it  should  appear  expressly  that  the 
eighteen  nominees  of  the  magistrate  formed  the 
jury  of  ballot ;  and  that  12  of  the  same  18, 
tfiev  being  all  summoned,  formed  the  jury  of 
2O9*]  trial.  In  King  v.  Com'rs,  etc.,  of  *  Som- 
erset, 1  East,  71,  the  jury  having  been  improp- 
erly summoned,  the  proceedings  were  quashed, 
although  the  defendants  appeared  and  inter- 
posed no  objection.  In  that  case  the  sheriff's 
return  was  informal,  being  of  the  foremen  of 
the  juries ;  not  the  juries  themselves  as  re- 
quired by  the  Act.  Ld.  Ellenborough.  Ch.  J., 
went  so  far  as  to  say  there  was  a  want  ot  ju- 
risdiction, which  might  be  taken  advantage  of 
as  well  after  as  before  verdict ;  and  even  con- 
sent of  parties  could  not  give  jurisdiction.  And 
in  Birkett  v.  Crazier,  Mood.  &  M.,  119,  the 
venire  being  too  narrow,  as  not  directing  the 
sheriff  to  summon  from  the  county  at  large, 
but  from  those  of  the  county  resident  at  the 
Tower  Hamlets,  the  collector  acting  under  a 
consequent  warrant  of  distress  was  holden  to 
be  a  trespasser.  Summary  proceedings  are,  in 
general,  open  to  objection  for  technical  omis- 
sions, imperfections  or  defects  in  the  return, 
and  proceedings  under  the  Landlord  and  Ten- 
ant Act  are  not  an  exception.  They  are  not  like 
proceedings  in  a  justice's  court,  expressly  re- 
quired by  statute,  videlli.  S.,  185,  sec.  181,  2d 
ed.,  to  be  liberally  construed  so  far  as  form  is 
concerned  ;  but  the  magistrate  must  show  a 
strict  compliance  with  the  statute  at  every  step. 
He  cannot  order  20  jurors,  simply  because  the 
statute  requires  him  to  nominate  but  18.  Much 
is  Bought  to  be  inferred  by  the  counsel  for  the 
defendant  in  error  from  general  words  ;  as  di- 
rected by  the  statute,  etc.  That  will  not  do. 
The  return  should  show  particulars.  It  is  quite 
too  general  in  more  respects  than  one.  Why 
does  the  justice  say  he  did  not  know  but  the 
jurors  were  properly  qualified  ?  What  sort  of 
«>mpliance  with  the  statute  is  this,  which 
commands  him  to  know  and  nominate  proper 
persons  T 

Proceedings  reverted.  . 

.lln-l  Barb..  «7:  24  Barb..  80:  IT.  AC.,  1586:  5 
How.  Pr.,  94:  22  How.  Pr.,  UW;  44  How.  Pr..  198;  H 
AM..  Pr..  336  :  4  Leg.  CM*.,  109. 

WEND.  20. 


*FORD  «.  MONROE.        [*21O 

Action  of  Cane  for  Negligent  Driving  Causing 
Death  of  Plaintiff's  Son — Measure  of  Damages 
— New  Trial — Evidence — Practice. 
In  an  action  on  the  case  for  negligence  in  driving1 
a  carriage,  whereby  the  son  of  the  plaintiff  was  run 
over  and  killed ;  it  was  held,  that  the  loss  of  service 
of  the  child,  and  expense  occasioned  by  the  sickness 
of  the  plaintiff's  wife,  caused  by  the  shock  to  her 
maternal  feelings,  were  proper  items  of  damage— 
the  same  being  laid  as  special  damage  in  the  dec- 
laration. 

In  an  action  against  a  master  for  the  negligence 
of  his  servant,  it  cannot  be  urged  on  a  motion  for  a 
new  trial,  that  the  evidence  did  not  establish  the  re- 
lation of  master  and  servant,  if  such  objection  was 
not  taken  on  the  trial,  either  by  motion  for  a  non- 
suit, or  by  calling  the  attention  of  the  judge  to  the 
point  in  his  charge  to  the  jury. 

THIS  was  an  action  on  the  case,  tried  at  the 
Saratoga  Circuit  in  May,  1833,  before  the 
Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  declaration  charged,  that  by  the  negli- 
gence of  a  servant  of  the  defendant  in  driving 
a  gig,  a  son  of  the  plaintiff  of  the  age  of  about 
10  years,  was  run  over  and  killed.  In  one  of 
the  counts  it  was  alleged,  by  way  of  special 
damage,  that  in  consequence  or  the  occur- 
rence, the  wife  of  the  plaintiff  became  sick, 
and  remained  so  for  a  long  time,  and  that  the 
plaintiff  was  not  only  deprived  of  her  society, 
but  was  subjected  to  great  expense  in  attend- 
ance upon  her  and  in  effecting  her  recovery  ; 
and  in  another  of  the  counts,  the  damage  al- 
leged was  the  loss  of  the  service  of  the  child 
for  a  period  of  10  years  and  upwards.  The 
happening  of  the  accident  and  the  sickness  of 
the  plaintiff's  wife  as  alleged  in  the  declaration 
were  proved.  The  judge  instructed  the  jury 
that  the  only  question  in  the  case  was,  whether 
the  servant  had  be,en  guilty  of  negligence  ; 
that  if  they  should  find  that  he  was  chargeable 
with  negligence,  that  then  the  plaintiff  would 
be  entitled  to  recover  such  sum  by  way  of 
damages  as  they  should  be  of  opinion  the  serv- 
ices or  the  child  would  have  been  worth  to  him 
until  he  became  21  y<-«r-  of  age  ;  and  also  that 
he  was  entitled  to  recover  the  damages  occa- 
sioned bv  his  wife's  sickness,  consequent  upon 
the  accident.  The  jury  found  a  verdict  for  the 
plaintiff  with  $200  damages.  The  defendant 
moved  for  a  new  trial. 

*Mr.  W.  L.  F.  Warren,  for  de-  [*2 1 1 
fendant. 


NOTE.— Infitries  to  wife  or  child— Measure  of  Dam- 
ODCS- 

The  above  case  of  Ford  v.  Monroe,  allowing  dam- 
ag»-s  for  loss  of  services  of  the  child  and  expenses  of 
the  mother's  Illness,  is  not  sustained  by  the  author- 
ities. See  Green  v.  H.  H.  Ky.  Co.,  reviewing  the  au- 
thorities. 28  Barb..  9;  2  Keyes.  2»4;  Pack  v.  Mavor, 
8  N.  Y..  493 :  Carey  v.  B.  Ky.  Co..  1  Cush..  475 :  Ouln 
v.  Moore,  IS  N.  Y..  436 ;  Ransom  v.  N.  Y.  &  K.K.Co.. 
I  15  N.  Y.,415;  Cowden  v.  Wright,  24  Wend..  42S»;  Klein 
v.  Jewett,  88  N.  J.  Eq.,  474  :  T)ennU  v.  Clark.  2  Cush.. 
347:  Mary's  case.  9  Co..  11:  Hall  v.  Hallandrr.  7 
I  >. . wl.  ft  K..  133.  See,  also,  /abriskle  v.  Smith,  13  N. 
Y.,322. 

The  matter  is  now  regulated  by  statute  In  En- 
gland and  in  many  of  the  States.  The  following 
(•uses  have  arisen  under  sued  statutes:  Whitford  v. 
Panama  Ky.  Co..  23  N.  Y..  4«K:  Costello  v.  tamlwehr. 
2K  Wis..  S22;  Chicago  v.  Scholton,  75  III..  46H;  C.  B.  & 
O.  Ky.  Co.  v.  EUrwood.80  III..  SH;  Cleveland. etc.Ky. 
Co.  v.  Rowan,  flfl  Pa.  St.. 3K»;  Taylor  v.  W.  P.  Ky. 
Co..  4ft  Cal.,  323;  Ohio.  etc..  Ky.  Co.  v.  Tliulall.  13  Inrt.. 
3ft«:  Pa.  Ky.  Co.  v.  Ooodniaii.  62  Pa.  St.,  329;  Blake 
v.  Midland  Ky.  Co.,  18  Q.  I).,  93. 
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Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  main 
ground  urged  in  support  of  the  application  for 
a  new  trial  is,  that  the  proof  failed  to  establish 
that  the  servant  was  acting  in  the  business  of 
the  master,  or  within  the  scope  of  his  authori 
ty.  The  answer  to  which  is  that  the  point  was 
not  made  upon  the  trial,  neither  in  the  motion 
for  a  nonsuit  or  after  the  testimony  had  closed. 
The  cause  seems  to  have  been  tried  and  de- 
fended upon  the  assumption  of  the  existence  of 
the  relation  of  master  and  servant  between  the 
defendant  and  the  person  driving;  the  carriage. 
Had  the  objection  been  taken,  more  full  proof 
might  have  been  called  out.so  as  to  have  placed 
the  question  beyond  doubt.  If  the  point  had 
been  put  forth  in  due  season,  as  the  evidence 
stands,  ihe  judge  would  have  been  bound  to 
have  submitted  it  to  the  jury,  and  their  verdict 
would  have  been  well  warranted.  It  would, 
therefore,  be  unreasonable  to  disturb  the  ver- 
dict upon  the  ground  now  urged,  as  the  coun- 
sel did  not  choose  to  avail  himself  of  it  when 
it  could  have  been  removed  by  his  adversary 
by  the  production  of  further  proof,  or  met  by 
going  to  the  jury  upon  that  already  given. 

The  damages  were  specially  laid  in  the  dec- 
laration, and  were  clearly  proved  to  have  been 
the  direct  consequence  of  the  principal  act  com- 
plained of ;  they,  therefore,  came  within  the 
well  settled  rule  respecting  special  damage. 

New  trial  denied. 

Action  for  negligence— Damages.  Overruled— 28 
Barb.,  20;  16  How.  Pr.,  237;  15  Am.  Hep.,  726  (9  Bush., 
455). 

Denied-16  Mich.,  190. 

Criticised— 2  Keyes,  296. 

Doubted— 37  Am.  Rep.,  714.  718  (14  S.  C.,  23). 

Followed-67  N.  Y.,  424. 

Cited  in-3  N.  Y.,  493 ;  23  N.  Y.,  476 ;  2  Abb.  App. 
Dec.,  280 ;  9  Hun,  559 ;  14  Barb.,  225 ;  15  Barb.,  281 ;  36 
Barb.,  399;  1  E.  D.  S.,  460;  2  Hilt-,  231;  16  Wall.,  532; 
1  Sprague,  523  ;  3  Dill.,  341 ;  95  U.  S.,  757. 

Objection— Not  available  unless  taken  at  trial.  Ex- 
plained—1  N.  Y..  93. 

Cited  in-3N.  Y.,248:  8  N.  Y..206:  9  N.  Y.,  42;  15 
Barb.,  594 ;  18  Barb.,  527 ;  19  Barb.,  665 ;  20  Barb.,  437 ; 
33  How.  Pr.,  223 ;  34  How.  Pr.,  463 ;  62  How,  Pr.,  283 ; 
6  Abb.  Pr.,  187  ;  5  Rob.,  27f;  1  Hilt.,  542. 

Also  cited  in— Chase  Dec.,  148. 
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Maintenance — Contract  Guarantying  Payment 
of  Note — Competency  of  Former  Holder  as  a 
Witness — Revi*ed'Statutes. 

A  contract  entered  into  guarantying  the  payment 
of  a  note  is  not  void  on  the  ground  of  maintenance, 
but  may  be  enforced  in  an  action  at  law,  although 
entered  into  for  the  express  purpose  of  inducing  the 
holder  of  the  note  to  release  a  former  holder  who 
had  transferred  the  note  and  guarantied  its  pay- 
ment, so  as  to  render  him  a  competent  witness  in  an 
action  for  the  recovery  of  the  note. 

Such  former  holder,  on  being  released  becomes  a 
competent  witness,  although  the  substituted  secur- 
ity was  obtained  by  his  procurement ;  the  objection 
to  him  as  a  witness  affects  his  credibility, but  not  his 
competency. 

It  seems  that  by  the  Revised  Statutes,  the  offense 
of  unlawful  maintenance  is  abolished,  except  as  to 
buying  and  selling  pretended  titles  to  hind, and  false- 
ly moving  and  maintaining  suits. 

Citations-7  Dowl.  &  R.,  846,  854 ;  5  Barn.  &  C.,  188; 
Sty.,  385 ;  Vin.  Abr.  Maintenance  (Q.  E.),  pi.  1;  Rep. 
t.  Hardw.,  124;  2  Stark.  Ev.,  86;  13  Johns..  125;  3Carr. 
&  P.,560;  5  Carr.  &  P.,  503;  1  Mood.  &  M.,289:  3  Wend., 
29«,  376 :  3  Cow.,  251,  644  ;  3  Hawks,  336;  8  Johns..  407 ; 
3  Gill.  &  J.,  282;  1  Mart.  (La.),  N.  S.,  184-186;  9  Wend., 
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293 ;  2  Cow.,  770 ;  18  Wend..  466;  17  Wfind.,  18:  7  Cow., 
358;  6  Wend.,  443;  4  Carr.  &  P.,  383;  4  Esp.,  86;  14 
Johns.,  387 ;  1  Rawle.  433 ;  9  Serg.  &  R.,  244;  2  Wend.. 
527  ;  3  Binn.,  313,  316,  317 ;  2  R.  S.,  576,  sec.  6 ;  577,  sec. 
8,  sub.  3 ;  3  R.  S.,  151,  2d  ed.,  pi.  62 ;  828,  note  to  sees. 
8,  9 ;  1  R.  L.,  1813,  p.  172-174 ;  4  Wend.,  310;  5  Moore  & 
P.,  193,  207 ;  7  Bing.,  369 ;  15  Ves.,  139, 156. 

THIS  was  an  action  of  covenant,  tried  at  the 
Herkimer  Circuit,  in  Nov.,  Ib37,  before 
the  Hon.   John  Willard,  one  of  the   Circuit 
Judges. 

George  H.  Feeter  having  transferred  to  the 
plaintiff  a  promissory  note  made  by  John  D. 
Petrie  and  Adam  Petrie.for  the  sum  of  $313.23, 
payable  with  interest,  bearing  date  Jan.  28, 
1833, and  having  guarantied  the  payment  there- 
of, the  plaintiff  commenced  a  suit  against  John 
D.  Petrie  (the  other  maker  having  died)  for  the 
recovery  of  the  note.  When  the  cause  was  ready 
for  trial,  it  was  found  necessary,  in  order  to  re- 
sist a  defense  of  payment  set  up  by  the  defend- 
ant, that  Feeter  should  be  released  from  his 
liability  as  guarantor.so  that  he  might  be  called 
as  a  witness  in  support  of  the  action.     Feeter 
thereupon  procured  the  defendant  to  execute 
an   instrument  under  seal,  covenanting  and 
agreeing  with  the  plaintiff  to  pay  to  him  the 
amount  of  the  note  made  by  the  Petries  with 
the  interest  thereof,  and  also  the  costs  of  the 
suit  against  John  D.  Petrie  (including  the  de- 
fendant's costs,  if  the  plaintiff  should  become 
liable  therefor),  and  of  all  suits  in  relation  to 
the  note,  in  case  the  plaintiff  should  fail  to  re- 
cover said  amount  in  the  suit  then  prosecuted 
against  John  D.  Petrie.  or  should  be  unable  to 
collect  the  same  in  case  he  should  obtain  judg 
ment  therefor, provided  that  the  plaintiff  should 
prosecute  the  cause  with  due  diligence.     This 
covenant  was  stated  to  have  been  entered  into 
*in  consideration  of  $1  paid  by  the  [*213 
plaintiff  to  the  covenantor,  and  also  in  consid- 
eration that  the  plaintiff,  at  the  request  of  the 
covenantor.had  released  and  discharged  Feeter 
from  his  guaranty  of  the  note  made  by  the  Pe- 
tries.    On  this  covenant  the  plaintiff  declared, 
averring  that  he  diligently  prosecuted  the  suit, 
but  that  he  failed  to  recover;  a  verdict  having 
been  found  for  the  defendant,  on  which  judg- 
ment was  subsequently  rendered  for  the  de- 
fendant with  the  costs  of  the  defense.  He  then 
assigned  as  breaches  of  the  covenant,  the  non- 
payment of  the  amount  of  the  note,  the  costs 
of  the  suit,  and  other  costs  incurred  by  reason 
of  the  filing  of  a  bill  in  chancery  by  John  D. 
Petrie  in  relation  to  the  note.     The  defendant 
pleaded  non  estfactum&nd  various  other  pleas. 
On  the  trial  of  the  cause,  the  execution  of  the 
covenant  declared  upon  was  proved, and  it  was 
also  proved,  that  on  its  delivery  to  the  counsel 
of  the  plaintiff.a  release  was  delivered  to  Feeter 
From  his  liability  under  the  guaranty  executed 
by  him,  and  that  Feeter  was  sworn  as  a  witness 
on  the  trial  of  the  cause  of  the  plaintiff  against 
Petrie.  After  the  testimony  was  closed,  the  de- 
fendant insisted  that  the  instrument  declared 
upon  was  void  for  maintenance;  which  objec- 
tion, together  with  several  others,  was  over- 
ruled by  the  circuit  judge,  who  directed  the  jury 
to  find  for  the  plaintiff.    The  jurv  accordingly 
found  a  verdict  for  the  plaintiff  "with  $783.68 
damages.     The  defendant  excepted  to  the  de- 
cisions of  the  judge  and  procured  a  bill  of  ex- 
ceptions to  be  sealed.     At  the  last  May  Term, 
the  plaintiff  moved  for  judgment  on  the  ground 
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of  the  frivolousness  of  the  bill  of  exceptions, 
•when  all  the  exceptions  were  overruled  except 
that  above  noted  in  respect  to  which  the  court 
directed  an  argument.  The  cause  was  accord- 
ingly argued  upon  that  point  at  the  last  July 
Term  bv, 

Mr.  Jr.  A.  Spencer,  for  defendant. 

Messrs.  C.Tracy  and  H.  Demo,  for  plaint- 
iff. 

The  case  was  kept  under  advisement  until 
this  term,  when  the  following  opinion  was  de- 
livered, 

214*1  *By  the  Court,  Co  wen,  J.  Several 
grounds  are  taken  in  the  bill  of  exceptions, 
which  were  all  overruled  as  frivolous  at  the 
May  Term, except  the  single  one  that  the  cove 
nant  was  given  for  unlawful  maintenance.  That 
objection  certainly  would  not  have  occurred 
to  us,  and  I  think  we  should  have  overruled  it 
also,  without  argument,  had  it  not  been  for 
what  was  said  by  Bayley,  J..  in  Bell  v.  Smith, 
7  Dowl.  &  R,  846,  854;  5  Barn.  &  C.,  188,  8. 
C.  and  S.  P. 

The  case  of  Bell  v.  Smith  was  an  action 
against  Bell  for  a  total  loss  on  a  policy  of  in- 
surance on  goods,  effected  to  and  in  the  names 
of  Smith  and  others;  the  interest  being  solely 
in  Arnet,  Gibb,  Robertson  and  Wimble,  and 
the  policy  being  effected  on  their  account.  The 
action  was  commenced  and  tried  in  the  C.  B. 
where  Arnet  was  received  as  a  witness  for  the 
plaintiffs  and  a  bill  of  exceptions  taken.  To 
remove  his  interest,  Arnet  had,  before  suit 
brought,  released  all  his  interest  to  the  plaint- 
iffs. The  Court  of  C.  B.,  notwithstanding, 
had  ordered  Arnet  and  his  co-assured  to 
indemnify  the  plaintiffs  against  the  costs  ; 
whereupon  the  plaintiffs,  and  the  co  assured, 
and  Lachlan  &  Robertson  entered  into  an  in- 
denture of  three  parts,  reciting  the  interest  of 
the  parties,  the  commencement  of  the  suit,  its 
object,  the  order  of  indemnity,  etc.  Then,  by 
the  same  indenture,  the  assured,  in  consider- 
ation of  16*.,  assigned  all  their  right  to  Lach- 
lan £  Robertson,  who  covenanted  to  indemni- 
fy the  plaintiffs,  and  these,  in  consideration  of 
10*.,  released  all  claim  for  costs  against  the  as- 
sured. Arnet  was  then  examined  on  his  voir 
dire,  and  admitted  that  the  plaintiffs  were 
agents  for  him  and  his  co-assured  in  effecting 
the  policy.  A  verdict  and  judgment  passing 
for  the  plaintiffs,  on  his  testimony  with  the 
other  evidence  in  the  cause,  and  error  being 
brought  to  the  K .  B.  by  Bell,  the  sole  question 
was,  whether  Arnet  remained  interested  not- 
withstanding his  own  release  and  the  indent- 
ure. The  K.  B.  were  unanimous  in  reversing 
the  judgment,  on  the  ground  that  he,  with  his 
co-assured,  were  still  liable  to  pay  the  costs  to 
the  attorney  on  record  of  the  plaintiffs,  the 
suit  evidently  having  been  brought  under  their 
express  or  implied  authority.  In  the  course 
of  Parke's  argument,  by  which  he  was  endenv- 
215*]orinK  to  show  that  Arnet  *bad  been 
freed  from  all  interest,  Bayley,  J.,  said  there 
was  another  view  in  which  the  point  might  be 
considered.  "  Here  is  a  man  who  ha«  a  policy 
of  insurance  on  which  he  knows  he  cannot  re* 
cover  in  his  own  name,  and  cannot  recover  at 
all  unless  he  himself  becomes  a  witness.  He, 
therefore,  sells  his  interest  in  the  policy  to 
somebody  else,  and  gets  a  price  for  it,  which 
WEND.  20. 


he  could  not  otherwise  obtain,  and  then  tend- 
ers his  evidence  in  order  to  support  the  pol- 
icy. Is  not  that  something  like  champerty  ?" 
When  he  came  finally  to  deliver  his  opinion, 
after  concurring  in,  and  enforcing  the  ground 
taken  by  Abbott,  Ch.  J.,  that  Arnet  was  in- 
competent on  account  of  his  liability  to  the  at- 
torney on  record,  he  added  :  "  But  I  think  it 
is  impossible  to  consider  him  a  competent  wit- 
ness for  a  much  stronger  reason.  The  action 
was  originally  brought  at  the  instance  of  Arnet 
and  his  co-assured.  It  is  then  found  that  there 
is  not  sufficient  evidence  to  support  the  action, 
and  thereupon  the  parties  resort  to  a  descrip- 
tion of  machinery  which  militates  against  the 
doctrine  of  the  assignment  of  choses  in  action, 
and  is  calculated  to  produce  all  the  mischiefs 
which  the  doctrine  of  maintenance  and  cham- 
perty is  calculated  to  produce.  The  first  thing 
done  is,  that,  without  consideration,  as  far  as 
we  can  see,  Arnet  releases  to  the  nominal 
plaintiffs  all  his  interest  in  the  policy  of  insur- 
ance which  is  the  subject  of  the  action.  Is 
that  found  sufficient  ?  Finding  that  it  is  not, 
and  feeling  that  the  action  could  not  be  main- 
tained, unless  he  could  be  considered  in  the 
light  of  a  disinterested  person  unconnected 
with  the  transaction,  the  expedient  is  then  re- 
sorted to  of  conveying  to  Lachlan  &  Robert- 
son all  his  interest  in  the  policy,  for  the  valua- 
ble consideration  of  10«.  Now  if  a  case  of 
champerty  or  maintenance  were  put,  can  a 
stronger  one  lhan  this  be  suggested?  Here  is 
an  action  brought  by  several  persons  original- 
ly interested,  and  as  it  cannot  be  sustained  for 
want  of  evidence,  one  of  those  persons  who 
would  be  considered  as  an  interested  witness, 
in  the  first  place  releases  all  his  claim  to  the 
persons  who  are  the  nominal  plaintiffs,  and  af- 
terwards assigns  his  interest  to  his  copartners 
i  for  a  mere  nominal  consideration.  Upon 
|  what  principle  is  the  doctrine  of  maintenance 
i  considered  as  'illegal  ?  Because,  as  [*2 1  tt 
i  laid  down  in  all  the  books,  it  encourages  suits, 
and  induces  parties  to  go  on  with  actions  which 
could  not  otherwise  have  been  supported. 
Now  this  was  the  very  object  of  the  machinery 
in  question;  for  these  deeds  amount  to  an  ac- 
knowledgment, that  without  the  testimony  of 
Arnet,  the  action  could  not'be  maintained,  and 
it  is  impossible  for  any  person  to  shut  his  eyes 
against  the  conviction,  that  this  scheme  was 
merely  the  result  of  machinery  and  contriv- 
ance. On  these  grounds,  it  appears  to  me, 
that  it  would  work  great  mischief,  if  we  were 
to  hold  that  Arnet  is  a  competent  witness.  Mr. 
Parke  says,  'let  these  parties  be  punished,  if 
this  be  the  result  of  machinery  and  contriv- 
ance: '  but  it  seems  to  me  that  one  mode  of 
punishment  is  to  say  that  a  verdict  obtained 
by  such  means  shall  not  be  of  any  avail." 
Holroyd,  J. ,  concurred  in  this  reasoning:  and 
Littledale,  J.,  thought  Arnet  was  interested  as 
being  liable  to  the  defendant  for  cost*. 

On  this  case  being  mentioned  at  May  Term, 
we  were  desirous  that  search  should  be  made  in 
order  to  see  whether  the  doctrine  thus  advanced 
had  been  at  any  time  acted  upon  by  the  En- 
glish courts;  but  counsel  have  failed  to  pro- 
duce any  case  in  which  that  has  been  done. 
On  the  contrary,  it  in  impossible  not  to  nee 
that,  taken  in  its  full  extent,  the  doctrine 
would  impugn  the  principle  on  whieh  the  En 
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glish  courts  themselves  allow  the  interest  of 
witnesses  to  be  removed.  The  defendant's  bail 
is  an  incompetent  witness  for  him  ;  yet  ever 
since  1653,  Anon.,  Sty.,  385,  it  has  been 
held,  that  other  bail  may  be  received  in  his 
place,  and  he  be  thus  made  competent.  This 
may  be  equally  condemned  as  an  expedient  to 
maintain  a  defense.  It  is,  doubtless,  mainte- 
nance; but  it  is  lawful  maintenance,  as  is  said 
of  giving  gold  or  silver  to  a  poor  man,  to  main- 
tain his  plea,  and  the  like,  which  is  called 
maintenance  justifiable,  in  respect  to  the  mo- 
tive. Vin.  Abr.,  Maintenance,  Q,  pi.  1,  and 
cases  cited.  The  becoming  bail,  and  suing  for 
indemnity,  were  once,  it  seems,  questioned  as 
unlawful  maintenance,  but  that  was  denied. 
Id.,  Maintenance,  E,  pi.  1.  Giving  bail  be 
ing  lawful  in  itself,  the  case  in  Styles,  and  the 
constant  practice  since  that  time,  Collet  v.  Jen- 
217*]  ni»,  Rep.  t.  Hardw.,  *124,  A.  D.  1735, 
and  see  2  Stark.  Ev.,  86,  Am.  ed..  1837,  and 
•other  English  books  on  evidence,  show  that  it 
is  not  made  unlawful  because  the  object  is  to 
let  in  other  bail  as  a  witness  in  the  cause.  In 
short,  we  may  collect  broadly,  I  think,  from 
this  practice  that  any  arrangement  which 
would  be  lawful  in  itself,  is  not  made  unlaw- 
ful because  the  object  is  to  maintain  a  suit  or 
•defense  by  letting  in  a  witness.  The  object  is 
not  to  violate  the  truth,  nor  shall  such  a  pur- 
pose be  presumed  ;  but  it  is  to  take  away  the 
interest  of  the  witness  in  order  that  he  may  be 
sworn  and  speak  the  truth.  In  the  case  at  bar, 
no  one  will  deny  that  the  defendant  might 
lawfully  become  a  guarantor  of  the  note  to  the 
plaintiff;  and  shall  it  be  said  that  because  it 
was  to  release  and  let  in  the  testimony  of  a 
previous  guarantor  to  maintain  the  suit,  it  was, 
therefore,  unlawful  ?  Such  was  the  object 
disclosed  by  the  testimony.  It  is  said  the  claim 
to  be  maintained  was  false;  but  it  is  never  made 
a  question  on  substituting  bail  whether  the  de- 
fense be  well  or  ill  founded.  The  party  mere 
ly  shows  by  his  affidavit  that,  according  to  the 
advice  of  counsel,  the  mainpernor  is  material 
to  him,  as  a  witness;  and  though  the  defense 
may  fail,  the  new  mainpernor  is  holden  to  all 
the  consequences.  Indeed,  the  application 
supposes  that  the  defense  may  fail.  Otherwise 
why  exact  new  bail  ?  It  is  said  that  bail  is  for 
the  benefit  of  the  plaintiff.  True  it  is  in  itself 
so;  but  not  where  bail  is  substituted  in  order 
to  let  in  a  witness  against  the  plaintiff.  There 
the  very  object  is  to  maintain  the  defense 
against  him.  It  cannot  be  that  what  the  court 
will  itself  sanction  of  record  is  to  be  deemed 
illegal  when  done  in  pais.  It  is  but  a  differ- 
ence of  form.  Accordingly,  in  Brandigee  v. 
•Hale,  13  Johns.,  125,  the-  attorney  for  the 
plaintiff  being  interested  as  having  commenced 
the  suit  for  a  non-resident  without  procuring 
a  bond  for  the  costs  pursuant  to  a  rule  of  this 
court,  a  bond  with  sufficient  sureties  was  of- 
fered to  the  defendant  at  the  trial,  conditioned 
to  pay  the  costs.  He  refused  to  accept  it;  and 
yet  this  court  held  it  to  be  a  discharge  of  the 
attorney's  interest,  on  the  bond  being  filed  with 
the  clerk.  The  suit  was  thus  maintained 
against  the  defendant  by  a  voluntary  bond  in 
2 1 8*J  pais  with  the  assent  of  *the  court.  It 
is  nqw  the  constant  practice  for  a  judge  at  the 
circuit  to  take  substituted  bail,  or  allow  the  de- 
posit of  a  sum  of  money,  and  strike  the  name 
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of  the  former  mainpernors  out  of  the  bailpiece, 
on  a  bare  suggestion  of  counsel  that  they  are 
material  witnesses.  Pearcy  v.  Fleming,  5  Carr. 
&  P.,  503  ;  Bailey  v.  Hole,  3  Carr.  &  P.,  560  ; 
8.  C.,  1  Mood.  &  M.,  289  ;  Leggett  v.  Boyd,  3 
Wend.,  376;  Tompkinsv.  Curtis,  8  Cow. ,251; 
M'Cuttock  v.  Tyson,  2  Hawks,  336  ;  Irwin  v. 
Cargell,  8  Johns.,  407  ;  Stimmel  v.  Underwood. 
3  Gill.  &  J.,  282 ;  Butler  v.  De  Hart,  1  Mart., 
(La.),  N.  S.,  184-186. 

I  pass  over  the  practice  of  restoring  compe- 
tency by  release  as  too  common  to  need  a  sup- 
port by  cases.  That  Arnet  had  released  his  in- 
terest to  the  plaintiffs  below  in  Bell  v.  Smith, 
5  Barn.  &  C.,  188 ;  7  Dowl.  &  K.,  846  ;  would 
not,  so  far  as  it  went,  have  been  questioned  as 
a  mode  perfectly  lawful.  And  yet  this  is  many 
times  to  give  up  an  important  claim  by  the 
witness  as  a  residuary  legatee  or  otherwise  for 
a  nominal  consideration,  and  the  direct  pur- 
pose of  maintaining  the  suit.  He  is  at  the 
time  a  cestui  que  trust,  a  party  suing,  as  Arnet 
was,  through  his  trustee;  yet  no  one  would 
question  his  right  to  come  in  on  parting  with 
his  interest.  What  is  the  difference  in  princi- 
ple between  parting  with  an  interest  in  that 
form  and  making  an  assignment  as  Arnet  did? 
That  very  mode  was  resorted  to  in  Soulden  v. 
Van  Rensnelaer,  9  Wend.,  293,  by  the  owner 
of  the  chose  in  action  under  whose  direction 
the  suit  was  brought,  after  he  had  been  re- 
leased by  the  attorney  for  the  plaintiff  on  rec- 
ord. That  would  have  been  the  precise  case 
of  Arnet,  had  his  attorney  released  him.  He 
had  been  discharged  from  his  liability  to  in- 
demnify the  nominal  plaintiffs,  and  it  was  not 
much  insisted  that  he  stood  liable  to  the  de- 
fendant for  his  costs.  That  was  deemed  a 
more  serious  difficulty  in  Soulden  v.  Van  Hens- 
selaer.  The  court  got  over  it  on  the  reason  as- 
signed by  Mr.  J.  Nelson,  that  Smith,  another 
cestui  que  trust,  to,  whom  the  witness  had  as- 
signed, was  liable  in  the  first  instance ;  and 
that  the  court  would  subject  the  witness  only 
in  the  event  of  Smith's  proving  insolvent.  The 
liability  was,  therefore,  contingent.  The  as- 
.signment  of  a  chose  in  action  is  perfectly  in- 
nocent *in  itself,  as  innocent  as  giving  [*219 
bail;  nor  can  we  perceive  how  it  is  to  be  made 
obnoxious  any  more  than  giving  bail,  to  the 
imputation  of  unlawful  maintenance  because 
it  has  in  view  the  restoration  of  competency. 
If  the  purpose  be  nothing  %nore,  it  is  rather 
laudable,  as  subserving  the  ends  of  justice  by 
furnishing  additional  means  for  disclosing  the 
truth.  We  do  not  perceive,  then,  why  the  ma- 
chinery resorted  to  in  Bett  v.  Smith  [mpra], 
which  in  its  parts  would  be  perfectly  lawful, 
could  be  deemed  less  so  when  presented  in  a 
state  of  combination.  That  case  is  easily  sus- 
tainable on  the  assumption  of  the  judges  that 
Arnet  was  still  liable  with  his  co  assured  to 
the  plaintiffs'  attorney  ;  and  it  appears  to  us 
that  by  adopting  the  ground  taken  by  Mr.  J. 
Bayley  we  should  be  overruling  almost  every 
case  which  allows  the  restoration  of  compe- 
tency by  the  voluntary  act  of  a  third  person. 
If  the  objection  in  that  case  resided  in  the  fact 
that.  Lachlan  &  Robertson  were  to  receive  a 
consideration  for  joining  in  the  arrangement 
to  restore  the  competency  of  the  witness,  and 
so  the  act  was  of  the  nature  of  champerty,  then 
the  objection  does  not  apply  to  the  case  at  bar. 
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The  defendant,  for  aught  that  appears,  was  a 
volunteer  in  giving  the  covenant.  But  such 
an  objection,  if  true,  would  be  incompatible 
with  that  class  of  cases  where  a  man  interest- 
ed in  a  fund  has  been  allowed  to  receive  a  sum 
of  money,  and  release  or  assign  his  interest 
with  a  view  to  render  him  competent  as  a  wit- 
ness to  increase  the  fund.  A  stockholder  may 
become  a  witness  for  a  bank  on  assigning  his 
interest.  Bk.  v.  Smalley,  2  Cow.,  770;  see, 
also,  Stall  v.  Caiskill  Bk.,  18  Wend.,  466. 
Surely  it  can  be  no  objection  that  he  assigns 
for  a  full  price,  or  even  more  than  the  stock  is 
worth.  Such  a  circumstance  would  rather  be 
evidence  in  favor  of  the  assignment  being  bona, 
fide. 

In  the  case  of  Lake  v.  Auborn,  17  Wend.,  18, 
a  witness  had  retained  the  attorney  for  the 
plaintiff,  and  owned  the  note  on  which  the 
suit  was  brought,  and  an  hour  or  two  before 
he  was  sworn  as  a  witness,  and  for  the  purpose 
of  removing  his  interest,  he  assigned  the  note 
to  one  Smith,  who  gave  him  a  bond  of  indem- 
22O*]  nity  against  all  costs  and  'charges  in 
the  suit.  This  court  held  the  witness  to  be 
competent  for  the  plaintiff,  inasmuch  as  his 
interest  was  neutralized  by  the  bond  of  indem- 
nity. And  see  Chaff  ee  v.  Thoma*,  7  Cow., 
358.  The  case  of  Lake  v.  Auborn  was  cer- 
tainly open  to  every  objection  which  can  be 
raised  in  the  principal  case,  and  more,  on  the 
score  of  maintenance.  Yet  that  was  neither 
mentioned  by  counsel  nor  thought  of  by  the 
court.  There  was  a  valuable  consideration  for 
the  indemnity,  an  assignment  of  a  chose  in  ac 
tion.  Indeed,  the  remarks  of  Mr.  J.  Bayley, 
when  applied  to  exclude  the  assignment  of 
choses  in  action,  releases,  indemnities  and  other 
contrivances  which  the  law  has  introduced  to 
restore  the  competency  of  witnesses,  labor 
against  an  irresistible  line  of  authority.  The 
law  is  familiar  with  expedients  for  letting  in 
the  witness,  and  substituting  objections  of 
credibility  for  those  of  competency,  and  it  al- 
lows, for  that  purpose,  full  effect  to  the  ordi- 
nary machinery  of  legal  transactions.  A  guar- 
anty in  the  possession  of  counsel,  delivered  by 
him  to  the  guarantor  for  the  purpose  of  being 
destroyed,  and  with  design  to  render,  him  com- 
petent, shall  have  that  effect.  Bk.  v.  Hpicer,  6 
Wend.,  448.  A  release  by  one  of  two  jointly 
interested  in  a  claim  either  fora  tort  or  on  con- 
tract, will  take  away  the  interest  of  the  re- 
leasee  for  the  same  purpose.  Whitamnre  v. 
Waterhowe,  4  Carr.  &  P..  883;  H»ckUu  v. 
Mitchell,  4  Esp..  86;  Hulkley  v.  Dayton,  14 
Johns.,  887.  A  legatee  having  assigned  his  in- 
terest to  another  who  gave  a  bond  to  pay  the 
consideration,  was  held  competent  to  prove  the 
will.  M'llroy  v.  M'llroy,  1  Rawle,  433;  and 
in  Pa.,  even  a  party  plaintiff  may  he  made  a 
witness  on  assigning,  the  assignee  paying  the 
costs;  and  in  one  case  this  was  held  of  a  claim 
for  a  trespass  de  boni*  atportati*.  North  v.  Tur 
ner,  9  Serg.  &  R. ,  244.  Many  like  cases  could 
be  cited.  Vide  Bagley  v.  Onhorn,  2  Wend.,  527. 

The  great  principle  on  which  the  doctrine  of 
illegal  maintenance  rests  is,  that,  by  allowing 
the  power  to  let  in  third  persons  H-  parties  or 
privies  to  the  suit,  strong  men  may  be  intro- 
duced who  will  exerctae  an  undue  influence 
over  the  litigation.  But  this  does  not  seem  to 
221*]  have  been  at  all  regarded  *where  the 
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object  was  to  restore  competency.  The  intro- 
duction of  new  bail,  and  the  assignment  of  an 
interest,  equally  open  the  door  to  such  a  con- 
sequence. Every  method  which  can  be  imag- 
ined is  also  obnoxious  to  the  objection  that  it 
is  colorable,  collusive  or  fraudulent;  but  courts 
must  satisfy  themselves  by  the  best  means  in 
their  power  that  the  mode  resorted  to  for  the 
transfer,  extinguishment  or  balancing  of  in- 
terest is  adopted  in  good  faith;  or  that,  at 
least,  the  object  is  technically  effected.  Ins. 
Co.  v.  Cadioett.  3  Wend.,  296.  And  see  what 
was  said  by  Tilghman,  Ch.  J.,  and  Yeates,  J., 
in  Steele  v.'lru.  Co.,  3  Binn.,  313.  316,  317. 

This  view  of  the  question  renders  it  unnec- 
essary to  pronounce  definitively  upon  the  prop- 
osition strenuously  contended  for  in  argument, 
that,  beside  champerty  in  contracts  concern- 
ing pretended  titles,  and  a  conspiracy  to  move 
and  maintain  suits,  retained  by  the  Revised 
Statutes,  2  R.  S.,  576.  sec.  «,  and/d.,  577,  sec. 
8,  sub.  3.  2d  ed.,  we  have  no  such  thing  as 
maintenance  remaining  in  our  law.  The  re- 
visers, on  introducing  the  new  statute,  certain- 
ly proposed  the  abolition  of  the  law  of  main- 
tenance, with  the  exceptions  mentioned,  3  R. 
S..  2d  ed.,  828,  note  to  sees.  8,  9;  and  in  fur- 
therance of  that  object  the  Statute  of  1801,  1 
R.  L.  of  1813,  172-174,  which  embodied  the 
old  English  law  of  maintenance,  is  expressly 
repealed.  3  R.  S.,  151,  2d  ed.,  pi.  62.  The 
policy  of  the  old  law,  so  far  as  its  main  princi- 
ple was  concerned — danger  from  the  influence 
of  strong  men — had  already  been  much  ques- 
tioned by  several  of  our  judges,  as  inapplicable 
to  our  social  condition.  Kent,  Ch.,  in  Thall- 
himer  v.  Brinckerlwff,  3  Cow.,  644;  Marey,  J., 
in  Campbell  v.  Jones,  4  Wend.,  810.  It  is  evi- 
dent from  their  remarks  that  the  ancient  pro- 
visions both  of  the  common  and  statute  law 
were  regarded  as  in  great  part  obsolete  in  this 
State;  and,  in  the  argument  of  a  late  case  in 
England,  with  all  the  watchful  jealousy  of  the 
feudal  age,  its  reported  cases  and  statutes  still 
claiming  ascendency  in  the  tomes  of  Westmin- 
ster Hall,  unrepealed  and  unimpaired,  an  em- 
inent Sergeant  (Mr.  Wilde)  was  listened  to  with 
attention  by  the  C.  P.,  in  an  argument  based 
upon  similar  strictures  of  English  judges,  with 
*the  legal  writers  and  precedents  of  [*222 
the  realm,  that  hardly  a  vestige  even  of  cham- 
perty remained  there.  Stanley  v.  Jonet,  5 
Moore  &  P.,  193;  5.  C.,  7  Bing.,869.  Mr.  Ser- 
geant Russell  referred  to  the  remarks  of  Bay- 
ley  and  Holroyd.JJ.,  in  Bell  v.  Smith  \mpra], 
and  this,  it  seems,  was  the  only  modern  ju- 
dicial authority  he  could  find,  to  prove  that  the 
doctrine  had  not  gone  into  almost  total  disue- 
tude.  Tindal,  Ch.  ./. ,  showed,  as  the  counsel 
for  the  defendant  has  done  more  at  large  in  the 
case  at  Imr,  that  the  doctrine  is  not  absolutely 
unknown  even  in  the  Court  of  Chancery.  It 
is  remarkable  that  both  Stanley  v.  Jone*  and 
the  case  cited  by  Tindal,  Ch.  J.,  from  chan- 
cery, Steventv.  Bagieell,  15  Ves,,  189.  156.  were 
neither  of  them  much  more  than  simple  assign- 
ments of  choses  in  action.  Yet  because  in  one 
case  there  was  an  agreement  by  the  assignee  to 
exert  his  influence  in  obtaining  testimony  to 
support  the  claim,  and  in  the  other  an  agree- 
ment to  carry  on  the  suit,  they  wore  both  pro 
nounced  cases  of  champerty.  Kit  her  office,  at 
least  with  us,  would  be  deemed  the  legitimate 
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business  of  the  assignee  as  implied  from  the 
nature  of  the  assignment.  If  the  decision  in 
Stanley  v.  Jones  could  be  sustained  under  the 
English  notion  of  the  right  created  by  the  as 
signraeut  of  a  chose  in  action,  I  should  sup 
pose  it  could  only  be  on  the  feature  mentioned 
by  the  Chief  Justice,  that  the  assignee  was  to 
be  paid  out  of  the  claim,  an  amount  in  pro- 
portion to  the  effect  to  be  produced  by  the 
evidence  he  should  procure,  in  enlarging  the 
sum  to  be  recovered.  Such  a  motive,  it  was 
said,  might  lead  to  improper  practices,  5  Moore 
&  P.,  207;  and  yet  it  is  obvious  that  the  same 
motive  always  exists  in  every  claimant  who 
goes  to  law  for  his  demand,  whether  it  arise 
originally  in  bis  own  right  or  that  of  his  as- 
signor. 

But  be  the  English  law  as  it  may;  with  us, 
at  least,  I  should  apprehend  it  would  now  be 
very  difficult  to  say  there  can  be  a  case  of  main- 
tenance beyond  the  purview  of  our  new  Re 
vised  Statutes.  Indeed  the  contrary  was  not 
very  strenuously  insisted  upon  in  the  argument 
of  the  principal  case.  Our  attention  was  called 
to  the  evidence,  as  possibly  furnishing  ground 
for  saying  that  the  defendant's  covenant  was 
22J5*]  *the  result  of  a  conspiracy  to  maintain 
a  false  claim  by  Mr.  Feeter,  and  Mott,  the 
plaintiff.  In  regard  to  that,  we  have  only  to 
repeat  what  we  said  atN.  Y.,  where  the  case 
was  called  upon  the  calendar  as  frivolous: 
"There  is  no  color  for  the  allegation."  The 
defendant  came  in  under  the  hope  which  act- 
uated Mott's  counsel,  that  Mr.  Feeler's  testi- 
mony would  support  the  claim.  I  held  the 
circuit,  and  presided  at  the  trial  wherein  Mr. 
Feeter  was  first  introduced  as  a  witness;  and 
bad  all  the  circumstances  been  then  disclosed, 
I  could  not  have  hesitated  to  say  that  every 
part  of  the  transaction  was  beyond  the  suspi- 
cion of  anything  illegal  or  dishonorable. 

A  new  trial  must  be  denied. ' 

Affirmed— 22  Wend.,  403. 

Cited  in-3  Denio,  110 ;  5  Denlo,  312 :  5  N.  Y.,  347 ; 
14  N.  Y.,  299,  328. 

1.— See  the  case  of  Benedict  v.  Hecox,  decided  in 
the  Supreme  Court,  and  affirmed  in  the  Court  for 
the  Correction  of  Errors,  18  Wend.,  490. 


BENNETT  v.  LOCKWOOD  &  CARTER. 

Damages  are  recoverable  by  a  bailor  for  time 
spent  and  expenses  incurred  in  searching1  for  prop- 
erty wrongfully  taken  from  the  possession  of  a 
bailee,if  the  same  be  duly  claimed  in  the  declaration. 

Citations— 1  Chit.,  333 ;  1  Saund.  PI.  &  Ev.,  136. 

TERROR  from  the  Oswego  C.  P.  Lock  wood 
-Ij  and  Carter  sued  Bennett  in  a  justice's 
court,  and  declared  in  an  action  on  the  case, 
for  taking  a  horse  and  wagon  belonging  to 
the  plaintiffs  from  the  possession  of  one  Crip- 
pen,  to  whom  the  same  had  been  let,  and  using 
the  horse  and  wagon.  The  plaintiffs  alleged, 
by  way  of  special  damage,  that  they  had  been 
subjected  to  expenses  in  searching  for  their 
property.  The  plaintiffs  obtained  in  the  jus- 
tice's court  a  verdict  for  $32,  and  on  appeal  to 
the  Oswego  C.  P.  a  verdict  was  rendered  in 
their  favor  for  $53.  The  plaintiffs  proved  that 
four  days  were  spent  by  them  in  search  of 
their  property;  this  evidence  was  objected  to, 
but  admitted  by  the  court,  and  the  defendant 
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excepted.  The  court  charged  the  jury  that 
the  plaintiffs  were  entitled  to  recover  for  the 
*taking  of  the  property  by  the  defend-  [*224: 
ant,  and  also  for  time  spent  and  expenses  in- 
curred in  searching  for  the  property.  The  de- 
fendant excepted  to  the  charge,  and  sued  out 
a  writ  of  error. 

Mr.  O.  H.  Whitney,  for  plaintiff  in  error. 

Messrs.  A.  P.  Grant  and  W.  F.  Allen, 
for  defendants  in  error. 

By  the  Court,  Nelson.  Ch.  J.  The  defend- 
ant took  the  horse  and  wagon  of  the  plaintiffs 
wrongfully,  and  used  them,  by  reason  of  which 
taking  the  plaintiffs  were  induced  to  believe 
that  the  person  to  whom  they  had  hired  it 
temporarily  had  absconded,  and  therefore  they 
went  in  pursuit  of  their  property,  and  expend- 
ed time  and  money.  It  is  insisted  for  the 
plaintiff  in  error  that  the  C.  P.  erred  in  allow- 
ing the  plaintiffs  to  recover  for  the  time  spent 
and  expenses  incurred,  on  the  ground  that  the 
damages  thus  claimed  were  not  the  natural  or 
necessary  consequence  of  the  wrongful  taking. 
Admitting  the  counsel  for  the  plaintiff  to  be 
right  in  this  proposition,  it  is  no  objection  to 
the  recovery  if  the  damages  were  proximate 
and  not  too  remote,  and  were  claimed  in  the 
declaration.  1  Chit.,  333;  1  Saund.  PI.  &  Ev., 
136.  Here  the  damages  were  duly  claimed;, 
they  occurred  in  the  use  of  reasonable  means 
on  the  part  of  the  plaintiffs  to  repossess  thera- 
selves\of  their  property,  and  were  occasioned 
by  the  wrongful  act  of  the  defendant. 

Judgment  affirmed. 

Cited  in— 19  Barb.,  48 ;  24  Barb.,  299 ;  47  Barb.,  632 ; 
1 T.  &  C.,  332 ;  12  How.  Pr.,  204 ;  46  How.  Pr.,  48  ;  2 
Daly,  393 ;  36  Ind.,  534 ;  16  Minn.,  328 ;  47  Am.  Dec., 
582  (1  Strob.,  525). 


"HASTINGS  v.  PALMER.     [*225 

Trial— One  Holding  Affirmative  of  Issue,  Bound 
to  Introduce  all  of  His  Evidence  in  First  In- 
stance—  Exceptions  —  Discretion  —  Slander — 
Special  Damages — Reports. 

A  party  holding  the  affirmative  of  an  issue  is 
bound  to  introduce  in  the  first  instance  all  the  evi- 
dence on  in*  side,  except  what  operates  merely  to 
answer  or  qualify  the  case  as  sought  to  be  estab- 
lished by  his  adversary,  at  which  alone  the  evidence 
in  reply  must  be  pointed  ;  from  this  rule,  however, 
departures  may  be  made  in  the  discretion  of  the 
presiding  judge. 

Where  in  an  action  of  slander  the  plaintiff  alleges 
special  damage  in  consequence  of  reports  of  the  ex- 
istence of  facts  such  as  are  alleged  to  have  been  im- 
puted to  the  plaintiff  by  the  defendant,  to  entitle 
him  to  give  evidence  of  such  special  damage,  the 
plaintiff  is  bound  to  prove  that  it  was  the  conse- 
quence of  the  defendant's  slander. 

Citations— 4  Carr.  &  P.,  590,  597;  2  Carr.  &  P.,  259. 
415;  3  Carr.  &  P.,  464  ;  1  Carr.  &  P.,  118;  3  Mann.  & 


R.,  133, 139,  304  :  5  Carr.  &  P., ; 
Mon.  115, 117, 118. 


I ;  6  Carr.  &  P.,  132;  1 


fPHIS  was  an  action  of  slander,  tried  at  the 
-L  Oneida  Circuit,  before  the  Hon.  Hiram 
Denio,  then  one  of  the  Circuit  Judges. 

The  suit  was  brought  for  words  spoken  by 
the  defendant,  charging  the  plaintiff  with  an 
assault  with  intent  to  kill  the  defendant  or  one 
Ira  Lusk.  One  of  the  counts  charged  the 
words  to  have  been,  that  the  plaintiff  had  been 


NOTE.— Slander—  Special  damages.    See  Sewall  v> 
Catlin,  3  Wend.,  291.  note. 
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guilty  of  an  assault  upon  the  defendant  or 
Lusk  with  a  loaded  pistol,  without  imputing 
the  intent  to  kill;  and  in  this  count  the  plaintiff 
alleged  special  damage.  The  defendant  plead- 
ed the  general  issue,  and  gave  notice  of  justi- 
fication. The  words  laid  in  the  declaration 
having  been  proved  to  have  been  spoken,  the 
plaintiff  called  a  witness  of  the  name  of  Chap- 
pell,  and  offered  to  prove  by  him  that  he  for- 
bore to  employ  the  plaintiff  as  an  attorney  and 
counselor  at  law  in  the  transaction  of  certain 
business,  in  consequence  of  hearing  it  report- 
ed that  the  plaintiff  had  drawn  a  pistol  upon 
some  one  in  the  manner  stated  by  the  defend- 
ant: but  the  plaintiff  did  not  offer  to  trace  the 
report  to  the  defendant;  which  evidence  being 
objected  to,  was  excluded.  The  plaintiff  hav- 
ing rested,  the  defendant  produced  testimony 
in  support  of  his  notice  of  justification,  and  on 
his  resting,  the  plaintiff  offered  to  prove  in  ag- 
gravation of  damages,  a  repetition  by  the  de- 
fendant since  the  commencement  of  this  suit, 
of  the  charges  contained  in  the  declaration; 
226*]  which*  evidence  being  objected  to,  was 
rejected  by  the  judge.  The  jury  found  for  the 
defendant,  and  the  plaintiff  moves  for  a  new 
trial. 

Mr.  H.  P.  Hastings,  in  pro.  per. 

Mr.  W.  C.  Noyes,  for  defendant. 

By  the  Court,  Cowen,  J.  The  proof  of  spe- 
cial damage  was  properly  rejected.  The  report 
which  influenced  Chappell  might  as  well  have 
been  imputed  to  any  other  of  his  neighbors,  as 
to  the  defendant.  To  make  the  offer  of  evi- 
dence complete,  it  should  have  been  proposed 
to  show  in  some  way  that  the  special  injury 
arose  not  only  from  the  words  in  question,  but 
was  a  consequence  of  the  defendant's  use  of 
them. 

The  judge  also  had  a  right,  in  his  discre- 
tion, to  disallow  the  evidence  offered  in  ag- 
gravation of  damages,  at  so  late  a  stage  of 
the  cause.  Strictly,  the  plaintiff,  or  parly 
holding  the  affirmative,  is  bound,  in  the  first 
instance,  to  introduce  all  the  evidence  on  his 
side,  except  that  which  operates  merely  to  an- 
swer or  qualify  the  case  as  it  is  sought  to  be 
made  out  by  his  adversary's  proof.  At  this, 
alone,  the  evidence  in  reply  must  be  pointed. 
The  following  cases  show  that  to  be  the  settled 
practice  at  the  English  Nisi  Priim,  with  the 
power  of  the  judge  to  qualify  it  in  his  discre- 
tion. Whillingham  v.  Bloxham,  4  Carr.  &  P. . 
597;  Gilet  v.  Powell.  2  Id.,  259;  George  v.  Rod 
ford,  3  Id.,  464;  Brown  v.  Gilet,  1  Id.,  118;  Rex 
v.  Sttmpton,  2  Id.,  415;  Knapp  v.  HatkaU.  4  Id., 
590;  Route  v.  Brenton,  8  Man.  &  R.,  138.  139, 
304,  on  different  days  of  the  trial  at  bar;  Rex.  v. 
HUditch,  5  Carr.  &  P. ,  299;  and  see  Rex  v.  Fin- 
don,  6  Id.,  182.  The  rule,  with  its  reasons  and 
qualifications,  is  very  well  stated  by  Mr.  J. 
Mills,  in  Braydon  v.  Goulman,  1  Mon.,  115, 
117,  118,  on  error  brought  for  improperly  re- 
ceiving supplemental  evidence  of  damages: 
"  In  strict  practice,  he  who  has  the  affirmative, 
ought  to  introduce  all  the  evidence  to  make 
out  bis  side  of  the  issue;  then  the  evidence  of 
the  nog  alive  side  i-  heard;  and  finally,  the  re 
227*]  butting  *proof  of  the  affirmative,  which 
cloees  the  investigation.  An  adherence  to  thin 
rule  generally,  will  be  found  necessary  in  all 
courts  of  original  jurisdiction;  and  without  it 
WEND.  20. 


confusion,  loss  of  time,  and  captious  and  irrita- 
ble conduct  must  follow.  We  say  generally; 
for  it  will  often  be  found  proper,  for  good  rea- 
sons, to  depart  from  it,  in  order  to  attain  com- 
plete justice;  and  when  this  ought  or  ought  not 
to  be  done,  must  in  a  great  measure,  be  left  to 
the  sound  discretion  and  prudence  of  the 
court." 

Nine  other  grounds  are  taken  for  a  new  trial, 
eight  of  which  are  objections  to  the  charge  of 
the  judge,  and  the  ninth,  that  the  verdict  is 
against  law  and  evidence.  We  think  the  charge 
was  right,  and  the  verdict  was  not  against  ei- 
ther law  or  evidence. 

New  trial  denied. 

Cited  ln-5  Hill,  288  ;  17  N.  Y.,  58 ;  47  N.  Y.,  294  :  78 
N.  Y.,  420 ;  21  Hun,  554 ;  12  Barb.,  662 ;  25  Barb..  318 : 
58  How.  Pr.,  236 ;  4  Bos..  509 :  28  Am,  Rep.,  681  (44 
Wis.,  265). 


GROVER  t>.  GOULD  &  FRINK. 

Pleading  in  Court  of  Limited  Jurisdiction — De- 
murrer— Defective  Declaration. 

In  declaring  in  a  court  of  limited  and  special  ju- 
risdiction (e.  g.,  the  Mayor's  Court  of  the  City  of 
Rochester),  the  consideration  as  well  as  the  promise 
in  an  action  of  assumpstt,  must  be  averred  to  have 
been  within  the  jurisdiction  of  the  court,  or  the  dec- 
laration will  be  held  bad  on  error  brought. 

Where,  however,  the  indebtedness  for  goods  sold 
and  delivered  is  laid  to  be  at  the  first  ward,  in  the 
city,  etc.,  and  within  the  Jurisdiction  of  the  court, 
the  declaration  after  verdict  will  be  held  good ;  but 
itseems,  on  special  demurrer,  it  would  not  be  sus- 
tained. 

Citations— 1  Salk.,  404.  n..-  2  Ld.  Raym.,  795: 2  Wils.. 
16;  1  T.  R.,  151 ;  1  Saund..  74,  n.  1 ;  1  Barn.  &  C..  297. 

ERROR  from  the  Mayor's  Court  of  the  City 
of  Rochester.  Gould  and  Frink  brought  an 
action  of  atsumpsit  in  the  Mayor's  Court  of  the 
City  of  Rochester  against  Grover,  and  declared 
that  "  for  that  whereas  the  said  defendant  on, 
etc.,  at  the  first  ward  in  the  City  of  Rochester, 
in  the  County  of  Monroe,  and  within  the  juris- 
diction of  this  court,  was  indebted  to  the  said 
plaintiffs  in  the  sum  of  $249  of  lawful  money, 
etc.,  for  divers  goods,  wares  and  merchandise 
by  the  said  plaintiffs  before  that  time  sold  and 
delivered  to  the  said  defendant,  and  at  the  spe- 
cial instance  and  request  of  *the  said  ( *22H 
defendant;  and  being  so  indebted  to  the  said 
plaintiffs,  the  said  defendant  in  consideration 
thereof,  afterwards,  to  wit:  on  the  same  day 
and  year  and  at  the  place  aforesaid,  undertook, 
etc.'  Next  followed  a  quantum  valebal,  in  the 
usual  form,  laying  the  promise  "  on  the  same 
day  and  year,  and  at  the  place  aforesaid." 
Then  a  count  for  work  and  labor,  and  materi- 
als found,  laying  the  indebtness  "  on  the  same 
day  and  year  and  at  the  place  aforesaid."  Aft- 
er which  followed  the  money  counts,  laying 
the  indeblness  as  in  the  last  count.  The  plaint- 
iffs obtained  a  verdict,  on  which  judgment  was 
rendered,  and  the  defendant  sued  out  a  writ  of 
error. 

Mr.  E.  Darwin  Smith,  for  plaintiff  in  er- 
ror. The  Mayor's  Court  of  Rochester  is  an  in- 
ferior court  of  limited  and  special  jurisdiction, 
having  cognizance  only  of  actions  arming  with- 
in the  city,  of  actions  against  persons  who  shall 
have  been  inhabitants  for  six  months  before 
suit  brought,  and  of  actions  for  penalties  in 
the  name  of  the  Mayor  and  Common  Council. 
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Stat.,  sess.  1884,  p.  833,  sec.  1.  The  error  re- 
lied on  is,  that  it  does  not  appear  by  the  decla- 
ration that  the  cause  of  action  arose  within  the 
City  of  Rochester,  or  that  the  defendant  had 
been  an  inhabitant  for  six  months  before  the 
commencement  of  the  suit.  The  plaintiffs 
should  have  alleged  that  the  goods  were  sold, 
that  the  work  was  done,  and  the  money  had 
and  received,  etc.,  within  the  jurisdiction  of 
the  court,  as  well  as  that  the  promise  was  made 
there.  1  Chit.  PL,  250;  1  T.  R.,  152;  2  Wils., 
16;  2  Ld.  Raym.,  1310;  1  Saund.,  73,  n.  1. 
Nothing  is  to  be  intended  within  the  jurisdic- 
tion of  an  inferior  court,  the  proceedings  must 
show  jurisdiction.  1  Saund.,  74  b,  n.  1;  1  Bac. 
Abr.,  562;  6  T.  R.,  245;  5  Cr..  173,  184. 

Mr.  C.  M.  Lee.  The  jurisdiction  being 
sufficiently  averred  in  the  first  count,  it  was 
unnecessary  to  make  a  repetion  of  the  same  mat- 
ter in  the  subsequent  counts,  all  of  which  re- 
fer to  the  first;  if,  however,  the  subsequent 
counts  are  held  defective,  the  court  will  per- 
mit an  amendment  on  payment  of  costs. 

229*]  *By  the  Court,  Nelson,  Ch.  J.  This 
being  an  action  brought  before  an  inferior 
court,  there  can  be  no  doubt  of  the  rule,  that 
in  all  such  cases  it  is  necessary  that  every  part 
of  that  which  constitutes  the  gist  and  sub- 
stance, in  other  words,  the  cause  of  the  ac- 
tion, should  appear  upon  the  record  to  be  with- 
in the  jurisdiction  of  the  court ;  therefore,  as 
it  is  said,  the  consideration  as  well  as  the  prom- 
ise itself,  must  be  laid  in  the  declaration  to  be 
within  the  jurisdiction  of  the  court,  and  the 
omission  is  error  even  after  verdict.  Stannian 
v.  Davis,  1  Salk.,  404,  n.;  8.  G.,2  Ld.  Raym., 
795;  2  Wils.,  16  ;  1  T.  R.,  151;  Peacockv.  Bell, 
1  Saund.,  74,  n.  1. 

Here  the  plaintiffs  have  averred  that  the  de- 
fendants, Dec.  1,  etc.,  at  the  first  ward  in  the 
City  of  Rochester,  etc.,  and  within  the  juris- 
diction of  this  court,  was  indebted  to  the 
plaintiff,  etc.,  for  divers  goods,  wares  and  mer- 
chandise by  the  said  plaintiff  before  that  time 
sold  and  delivered  to  the  said  defendant,  etc., 
and  that  he  then  and  there  promised,  etc.  I  ad- 
mit that  the  sale  and  delivery  of  the  goods  con- 
stitute the  gist  of  the  action,  the  promise  aris- 
ing by  operation  of  law  ;  and  yet,  notwith- 
standing the  literal  strictness  of  some  of  the 
cases  which  has  been  a  subject  of  regret,  I 
cannot  but  think  that  it  appears  with  reason- 
able certainty  that  the  sale  and  delivery  took 
place  within  the  jurisdiction  of  the  court.  The 
declaration  would  probably  have  been  bad  on 
special  demurrer,  but  after  verdict,  it  should 
be  deemed  sufficiently  explicit;  the  place  to  be 
regarded  as  relating  to  the  sale  and  delivery  as 
well  as  to  the  indebtedness.  It  is  neither  a  vio- 
lation of  grammar  nor  of  sound  construction 
of  the  language  in  the  connection  used,  so  to 
understand  it.  An  ambiguous  expression  in  a 
declaration  is  cured  by  verdict,  and  must  af- 
terwards be  taken  to  have  been  used  in  that 
sense  which  will  sustain  the  verdict.  1  Barn. 
&  C..  297.  Our  Statute  of  Amendments  is 
somewhat  broader  than  the  English,  and  many 
technicalities  necessarily  regarded  in  England 
are  here  to  be  overlooked ;  though  I  admit, 
that  if  we  were  bound  to  construe  the  decla- 
ration, as  having  omitted  altogether  the  aver- 
ment of  jurisdiction,  the  defect  would  not  be 
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cured  by  the  *verdict.  But  tue  statute  [*28O 
affords  very  strong  evidence  of  the  liberal  spirit 
with  which  pleadings  are  to  be  regarded  by 
the  courts  after  trial. 
Judgment  affirmed. 


KENNEDY  ET  AL  v.  WOOD  &  SMITH. 

Aliens—  Cannot  Inherit  Real  Property  of  Natur- 
alized Brother—  Statutes. 

Where  a  naturalized  citizen  died  in  18*3,  seised  of 
real  estate,  the  title  to  which  he  acquired  in  1824 
under  a  contract  of  purchase  made  in  1H10.  of  which 
real  estate  he  had  been  in  possession  ever  since,  and 
an  action  of  ejectment  was  brought  by  a  brother 
and  two  sisters  of  the  deceased  who  were  aliens  at 
the  time  of  his  death,  and  who  had  not  complied 
with  the  requirements  of  the  Act  Relative  to  Aliens 
passed  in  1825;  it  was  held,  that  the  plaintiffs,  by 
reason  of  their  alienage,  were  incapable  of  inherit- 
ing the  estate  of  their  deceased  brother,  although 
they  had  been  residents  of  this  State  since  1805 

It  was  further  held  that  the  plaintiffs  could  not 
claim  anything  under  the  equitable  estate  in  the 
premises  existing  in  the  dec-eased  previous  to  his 
obtaining  the  legal  title  :  the  Acts  on  this  subject 
recognizing  only  legal  estates. 

Whatever  rights  the  plaintiffs  had,  if  any,  under 
the  Acts  of  1802  and  1808,  were  deslroyed  by  the  Act 
of  1825,  which  applies  as  well  to  aliens  who  had  be- 
fore its  passage  come  to  reside  here,  as  to  those  who 
should  subsequently  arrive. 


io  -    "343'  **c-  }  >  344.345,  1st  ed., 

1825,  p.  427  ;  1  R.  S..<720.  1st  ed.;  1  Pet..  343. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Monroe  Circuit  in  Oct.,  1836,  before 
the  Hon.  Addison  Gardiner,  then  one  of  the 
Circuit  Judges. 

The  plaintiffs  claimed  to  recover  three  undi- 
vided fifths  of  about  49  acres  of  land,  as  heirs 
at  law  of  James  Kennedy,  who.  being  an  alien, 
came  to  reside  in  this  State  in  the  year  1802! 
In  1810  he  entered  into  a  contract  with  Daniel 
Penfield,  for  the  purchase  of  the  premises  in 
question,  Penfield  then  being  the  owner  of  the 
same.  Penfield  conveyed  the  premises  subject 
to  the  contract  to  Henry  Champion,  who  on 
receiving  the  purchase  money,  conveyed  the 
premises  in  1824  to  Kennedy,  who  had  been  in 
possession  of  the  land  since  the  making  of  the 
contract  in  1810,  and  remained  in  possession 
until  his  death  which  happened  in  1833.  Ken- 
nedy was  naturalized  in  1810.  He  died  with 
out  issue,  and  without  fatheror  mother  living; 
but  he  left  three  brothers,  *two  sisters  [*23l 
and  a  nephew  and  niece,  the  children  of  a 
brother  who  died  in  1822.  This  action  is  brought 
by  Alexander  Kennedy,  and  by  Jane  Morrison 
and  Betsey  Sheldon,  a  brother  and  sisters  of 
James  Kennedy  the  person  last  seised  ;  Jane 
and  Betsey  are  married  women,  and  their  hus- 
bands join  in  the  action.  The  plaintiffs  being 
aliens  came  to  reside  in  this  State  in  1805,  and 
have  continued  here  ever  since.  Alexander 
was  naturalized  in  1834,  after  the  death  of 
James  ;  the  other  plaintiffs  have  not  been  nat- 
uralized or  taken  any  measures  for  that  pur- 
pose. The  jury  under  the  charge  of  the  judge 
found  a  verdict  for  the  plaintiffs,  which  the 
defendants  moved  to  set  aside. 

NOTE.—  Real  property—  Rights  nf  aliens.  See  Jack- 
son v.  Beach.  1  Johns.  Gas..  399,  note;  Jackson  v. 
Lunn.  3  Johns.  Cas.,  109,  note  ;  Kelly  v.  Harrison,  2 
Johns.  Cas.,  29,  note  ;  Mick  v.  Mick,  10  Wend.,  379, 
note. 
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Mr.C.  A.  Mann,  for  defendants. 
Mr.  H.  Denio,  for  plaintiflfs. 

By  the  Court,  Cowen,  J.  If  James  Kennedy 
took  as  an  alien  under  the  Act  of  1808, 3  R.  S.. 
344,  1st  ed..  in  connection  with  the  Act  of 
Mar.  26.  1802,  Id.,  p.  343,  sec.  1.  and  the  Act 
of  1808  has  continued  unrepealed,  in  respect  to 
these  plaintiffs  it  is  not  denied  that  they  are 
entitled  to  recover. 

It  is  contended  that  the  contract  of  purchase 
raised  an  equitable  estate  descendible,  in  1810 
(before  the  naturalization),  to  which  the  sub- 
sequent deed  of  1824  related.  That  is  denied  ; 
but  if  the  doctrine  of  relation  might  have 
availed,  it  is  contended  that  the  plaintiffs  con- 
tinuing aliens,  they  were  not  entitled  to  inner 
it  without  complying  with  the  requisites  of  the 
Statute  of  1825.  Stat..  sess.  1825,  p.  427,  re  en- 
acted, 1  R.  8.,  720,  1st  ed. 

By  the  Act  of  Mar.  6,  1802,  3  R.  S..  1st  ed., 
343,  sec.  1,  in  connection  with  the  continuing 
and  enlarging  Act  of  Apr.  8, 1808,  /d,344,  345, 
aliens  were  enabled  to  purchase  lands,  and  hold 
and  transmit  such  lands  to  their  alien  heirs, 
provided  they  had  respectively  become  inhab- 
itants of  this  State  previous  to  or  at  the  close 
of  the  legislative  session  of  the  latter  year. 
These  Acts  continued  in  force  until  the  Act  of 
Apr.  21,  1825,  and  the  corresponding  provis- 
ions of  the  Revised  Statutes.  Stat.,  sess..  1825. 
232*]  p.  427,  1  R.  S.,  720,  1st  *ed.,  which 
provided  that  no  alien  who  had  become  or 
should  thereafter  become  an  inhabitant,  should 
take  or  hold  real  estate  unless  he  should  first 
make  a  deposition,  as  required  by  the  Act, 
that  he  was  a  resident,  and  intended  always  to 
reside  in  the  U.  8.,  and  to  become  a  naturalized 
citizen,  and  had  taken  the  incipient  steps  for 
naturalization.  Subject  to  these  provisions,  the 
statute  enacted  that  aliens  might  take  and  hold 
any  real  estate  of  any  kind  whatsoever  to  them, 
their  heirs  and  assigns  forever.  The  Act  of  1802, 

Srovlded  that  all  purchases  by  aliens  should  be 
eemed  valid  to  vest  the  estate  to  them  grant- 
ed. This  is  the  provision  continued  by  the  sub- 
sequent Acts,  within  which  every  convention- 
al purchaser  must  come.  James  Kennedy  and 
the  plaintiffs  are  within  these  statutes  in  re- 
spect to  inhabitancy  ;  but  the  former  is  with- 
out them  in  several  other  respects.  First,  the 
Acts  contemplate  a  purchase  by  grant  or  trans- 
mission of  title,  so  as  to  create  a  legal  estate, 
and  not  a  mere  executory  contract  to  purchase, 
which  creates  at  most,  but  an  equitable  estate. 
Secondly,  if  this  were  not  so,  he  became  a  nat- 
uralized citizen  in  1810,  and,  from  that  time, 
held  aa  such,  whatever  his  estate  might  be. 
whether  equitable  or  legal.  Spratt  v.  Spratt,  1 
Pet..  343.  Thirdly,  as  a  naturalized  citizen,  be, 
in  1834.  took  a  deed  from  Champion, by  which 
the  former  contract  was  satisfied  and  extin- 
guished ;  thus,  he  took  and,  at  the  time  of  his 
death,  held  a  vested  estate  as  a  naturalized  cit- 
izen. He  took  previous  to  the  Act  of  1825.  and 
held  till  his  death  in  1838.  when  clearly,  if  the 
plaintiffs  were  entitled  to  inherit  at  all,  it  was 
because  they  had  complied  with  the  conditions 
of  the  Act  of  1823.  and  the  Revised  Statutes. 
This  is  not  pretended.  They  all  continued 
mere  alien  residents,  without  either  of  them 
having  ever  made  the  deposition,  or  taken  the 
incipient  steps  required  by  this  Act.  They  are 
>.  80. 


disqualified  by  its  very  words  ;  and  there  is  no 
color  for  the  suggestion  that  they  had  acquired 
such  vested  rights  under  the  former  statutes  as 
were  intangible  by  the  subsequent  one.  Cer- 
tainly, they  had  nothing  more  than  a  contin- 
gent right  of  descent,  like  a  kinsman  who 
might  inherit  at  the  common  law.  It  was  never 
doubted  that  the  Legislature  has  power  to  al- 
ter*or  abolish  the  law  of  descents.even  [*233 
the  Statute  de  Donis,  which  has  been  repealed 
in  this  State,  and  I  presume,  by  nearly  every 
other  8tate  in  the  Union.  It  was  said  by  the  coun- 
sel for  the  plaintiffs, that  the  Statute  of  1825  was 
not  intended  to  affect  aliens  who  had  settled  and 
continued  here  under  the  old  statutes.  Looking 
at  the  whole  of  the  Act,  I  take  the  contrary  to  be 
quite  clear.  The  first  section  shows  that  the 
Legislature  had  former  as  well  as  future  resi- 
dents in  their  minds.  They  say  any  aliens  who 
have  come,  etc.,  or  may  hereafter  come,  etc., 
may  take,  etc.,  provided  that  no  alien  shall  be 
capable,  etc..  unless  he  shall  first  take  the  qual- 
ifying steps.  Then,  in  subsequent  sections  cer- 
tain duties  are  imposed  on  all  aliens  within  the 
Act,  and  forfeitures  provided,  from  which 
aliens  who  took  under  the  former  statutes  were 
exempt.  I  have  no  doubt  the  statute  intended 
to  place  all  alien  residents  on  the  same  footing, 
without  any  distinction  arising  from  the  time 
at  which  they  immigrated  and  settled.  The 
re-enactment  in  the  Revised  Statutes  is  to  the 
like  effect. 

The  difficulty  is,  in  short,  not  that  James 
Kennedy  was  incapable  of  taking  and  trans- 
mitting by  descent,  but  that  the  plaintiffs  were 
incapable  of  inheriting  at  the  time  of  his  death , 
by  reason  of  having  omitted  to  comply  with 
the  conditions  imposed  by  the  Act  of  1825. 

A  new  trial  must,  therefore,  be  granted  ;  co*ts 
to  abide  the  event. 

Explained-39  N.  Y.,  837. 

Cited  in-1  Saund..  Ch.,  49;  33  Barb.,  368. 


•BOUGHTON  t>.  BRUCE.     [*234 

Commencement  of  Suit — Delivery  of  Writ  to 
Special  Deputy — Unury — Collateral  Security 
— Replevin — Practice. 

The  mere  making  out  of  a  writ  and  obtaining  a 
special  deputation  from  the  sheriff,  ia  not  the  com- 
mencement of  a  suit;  until  delivery  to  the  special 
deputy,  the  suit  is  not  commenced. 

Where  notes  are  delivered  as  collateral  security 
for  the  payment  of  another  note  made  upon  an 
usurious  agreement,  the  party  depositing  the  notus 
may  repudiate  the  agreement  under  which  they 
were  delivered,  and  bring  an  action  of  replevin 
for  their  recovery;  but  there  must  be  a  demand  be- 
fore suit. 

Cltationa-1  R.  8.,  3TO,  sec.  73 ;  «  Bac.  Abr.,  tit. 
Sheriff.  H. 

ERROR  from  the  N.  Y.  C.  P.  Boughton 
sued  Bruce  in  an  action  of  replevin  in  the 
detinet.  for  three  promissory  notes  delivered  to 
the  defendant  as  collateral  security  for  the  pay- 
ment of  another  note  made  by  the  plaintiff  to 
the  defendant  on  an  usurious'agreement.  The 
plaintiff  proved  a  demand  of  the  notes  for 
which  the  action  was  brought,  and  a  refusal 
by  the  defendant  to  deliver  them  up.  It  ap- 


NOTB.— Commencement  of  mU— Time  nf.  See  Low- 
ry  v.  Lawrence,  1  Cat.,  W,  note. 
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peared  that  previous  to  the  demand,  the  plaint- 
iff had  procured  a  special  deputation  to  the 
person  who  served  the  writ,  who  went  with 
him  to  witness  the  demand,  and  after  the  de- 
mand and  refusal,  the  writ  was  delivered  to 
the  special  deputy,  who  then  served  it.  The 
counsel  for  the  defendant  insisted  that  the  de- 
mand was  made  after  the  suit  was  commenced, 
which  he  insisted  must  be  deemed  to  have  been 
commenced  when  the  writ  was  delivered  to  the 
sheriff,  and  when  he  indorsed  the  deputation. 
The  court  sustained  the  objection,  and  non- 
suited the  plaintiff,  who  sued  out  a  writ  of 
error. 

Mr.  H.  P.  Hastings,  for  plaintiff  in  error, 
insisted  that  no  demand  was  necessary;  that  the 
taking  of  the  notes  being  in  violation  of  the 
Statute  Against  Usury, was  wrongful;  and  that 
a  demand  is  necessary  only  where  the  party 
came  lawfully  into  the  possession  of  the  prop- 
erty. But,  secondly,  he  contended  that  the  de- 
mand made,  was  made  previous  to  the  com- 
mencement of  the  suit,  the  writ  not  being 
delivered  to  the  deputy  until  after  the  demand. 

Mr.  H.  E.  Davies,  for  defendant  in  error. 

235*]  *By  the  Court,  Nelson,  Ch.  J.  The 
only  material  question  in  this  case  is,  whether 
the  demand  was  made  before  the  suit  was 
commenced.  The  writ  was  made  out,  and  a 
special  deputation  procured  from  the  sheriff, 
and  then  retained  by  the  plaintiff  until  after  the 
demand  and  refusal,  when  it  was  put  into  the 
hands  of  the  special  deputy,  with  directions  to 
serve  it.  It  is  contended  by  the  defendant, 
that  the  sheriff  could  not  have  legally  consti- 
tuted a  special  deputy,  unless  the  writ  had 
been  put  into  his  hands  for  execution.  If  he 
could,  it  is  clear  enough  that  the  plaintiff  did 
not  intend  the  issuing  of  it.  in  fact,  until  after 
the  demand.  Unless,  therefore,  the  commence- 
ment of  the  suit  is  a  legal  inference  from  the 
facts,  the  nonsuit  was  erronous. 

The  Statute  1  R.  S.,  379,  sec.  73,  provides 
that  every  sheriff  may  appoint  as  many  depu- 
ties as  he  thinks  proper,  "and  persons  may 
also  be  deputed  by  any  sheriff  or  under  sheriff, 
by  an  instrument  in  writing,  to  do  particular 
acts."  The  sheriff  possessed  this  power  at  the 
common  law.  6  Bac.  Abr.,  tit.  Sheriff,  H.  I 
perceive  nothing  in  the  statute  or  in  the  nature 
of  the  power  which  should  confine  the  execu- 
tion of  it  to  a  period  of  time  after  the  writ  was 
issued  and  in  force.or  any  reasonable  objection 
to  the  deputation  before  it  is  issued,  provided 
the  act  to  be  done  be  defined  with  sufficient 
pa/ticularity.  The  authority  to  constitute  a 
general  deputy,  includes  necessarily  the  power 
of  creating  a  special  deputy,  and  to  the  extent 
delegated  the  power  would  seem  to  be  the 
same.  It  cannot  be  that  all  control  over  the 
writ  passes  from  the  party  on  procuring  the 
special  deputation,  or  that  he  may  not  after- 
wards issue  it,  or  omit  to  do  so,  at  his  discre- 
tion. 

I  entertain  no  doubt  that  a  demand  was  nec- 
essary to  enable  the  plaintiff  to  sustain  the 
suit.  The  possession  of  the  notes  by  the  de- 
fendant was  not  unlawful  or  tortious,  because 
they  were  delivered  by  the  plaintiff  himself. 
As  it  was  lawful  for  him  to  deliver  the  notes, 
it  surely  was  so  for  the  defendant  to  receive 
them.  True,  the  agreement  under  which  they 
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were  delivered  was  not  binding,  and  hence  the 
plaintiff  had  the  right  to  repudiate  it;  but  this 
did  not  render  the  acts  done  under  the  agree- 
ment tortious. 

Judgment  reversed;  venire  de  novo. 

Overruled— 15  Abb.  N.  S.,  29. 

Disapproved  and  distinguished— 5  Denio.  248. 

Cited  m-27  Barb.,  654;  15  Abb.  N.  S.,  28;  10  Bos., 
207  ;  32  N.  J.  L.,  111. 


*HART  v.  DUBOIS         [*236 

Action  against  Sheriff  for  Escape — Order  for 
Discharge,  a  Sufficient  Defense — How  far  Offi- 
cers are  Protected  by  Process. 

An  order  of  a  Court  of  C.  P.  for  the  discharge 
from  custody  of  an  imprisoned  debtor  who  had 
made  a  voluntary  assignment,  is  a  defense  to  the 
sheriff  in  an  action  for  the  escape  of  the  prisoner, 
although  14  days  bad  not  elapsed  between  the  arrest 
of  the  prisoner  and  the  granting  of  the  order ;  for 
the  protection  of  the  sheriff,  it  will  be  intended  that 
the  plaintiff  waived  full  notice. 

It  seems  that  officers  acting  under  process  regular 
on  ite  face,  are  not  affected  by  irregularities  in  the 
process,  unless  actual  participators  in  the  irregu- 
larity. 

Citations— 2  R.  S.,  ai,  sees.  1,  3;  8  Greenl.,  398 ;  T. 
Jones,  214. 

THIS  was  an  action  of  debt  against  the  de- 
fendant, as  sheriff  of  the  County  of  Ulster, 
for  the  escape  of  a  prisoner  from  execution, 
tried  at  the  Ulster  Circuit  in  Oct.,  183H,  before 
the  Hon  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

Thedefense  was, that  the  Court  of  C.P.  of  the 
County  of  Ulster  had  made  an  order  for  the  dis- 
charge of  the  prisoner  from  custody ,  upon  his  pe 
tition  and  compliance  with  the  requirements  of 
the  Statute  Relative  to  Voluntary  Assignments 
by  a  Debtor  Imprisoned  in  Execution  in  Civil 
Causes,  2  R.  S.,  31,  and  that  on  being  served 
with  such  order,  the  sheriff  permitted  him  to 
go  at  large.  The  order  for  the  discharge  was 
granted  Mar.  14,  1831.  Only  five  days  preced- 
ing the  order,  viz. :  Mar.  9,  the  capias  ad  satis- 
faciendum,  from  custody  under  which  the  es- 
cape was  alleged  to  have  taken  place,  was 
delivered  to  the  under  sheriff  of  the  county, 
the  defendant  in  the  process  being  then  a  pris- 
oner within  the  walls  of  the  common  jail.  No- 
tice of  the  intention  to  present  the  petition  was 
served  upon  the  attorney  of  the  plaintiff  in  the 
process,  and  the  evidence  of  the  service  was  an 
admission  indorsed  on  the  notice  in  these 
words:  "  I  admit  service  of  a  copy  of  the  with- 
in this  day,  March  14th,  1831."  Signed  by  the 
plaintiff's  attorney.  The  statute,  section  3,  re- 
quires that  14  days  previous  notice  of  the  pre- 
senting of  the  petition  shall  be  given.  It  was 
insisted  by  the  counsel  for  the  plaintiff,  that 
inasmuch  as*the  sheriff  knew  that  14  [*237 
days'  notice  could  not  have  been  given,  he  was 
aware  that  the  C.  P.  had  no  authority  to  grant 
the  order,  and  that  the  same  must  have  been 
irregularly  granted;  and  possessing  this  knowl- 
edge, the  order  of  the  C.  P.  was  no  protection 
to  him.  The  judge  ruled  that  the  order  was  a 
good  defense,  and  instructed  the  jury  to  find  a 


NOTE.— Ministerial  officers— How  far  protected  by 
•process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Parker 
v.  Walrod,  16  Wend.,  514,  note. 
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verdict  for  the  defendant,  which  they  did  ac- 
cordingly. The  plaintiff  having  excepted  to 
the  decision  of  the  judge,  applied  for  a  new 
trial. 

Mr.  H.  M.  Romeyn,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Cowen.  /.  I  think  it  does  not 
follow,  of  necessity,  either  that  the  court  want- 
ed jurisdiction,  or  if  they  did,  that  the  sheriff 
had  knowledge  thereof.  The  court  had  juris- 
diction of  the  subject-matter.  Leonard  was  in 
on  a  ca.  sa.  in  aswmpsit  for  less  than  $500, 
which  entitled  him  to  his  discharge  instantly, 
«on  giving  the  plaintiff,  Hart,  14  days'  notice.  2 
R.  S.,  31,  sees.  1,  3.  This  notice  was  entirely 
for  the  plaintiff's  benefit,  and  he  might,  there- 
fore, waive  or  take  short  notice  by  consent. 
That  would  make  the  proceeding  regular  in 
respect  to  everybody.  Non  constat  but  that  he 
actually  gave  such  consent:  and  if  he  did  not, 
non  comtai  that  the  sheriff  knew  he  bad  not.  I 
think  we  should  intend  every  requisite  circum- 
stance to  make  the  proceeding  good  in  favor  of 
the  sheriff,  inasmuch  as  the  order  of  discharge 
was  perfectly  regular  on  its  face.  Of  itself,  it 
is  not  denied  to  have  been  a  complete  protec 
tion,  and  see  FuUerton  v.  Harri»,  8  Greenl.,  393. 

In  this  view  it  is  not  necessary  to  say  wheth- 
er actual  knowledge  that  there  was  a  want  of 
jurisdiction  over  the  person,  would  affect  the 
sheriff.  I  am  aware  the  authorities  leave  it 
open  to  contend  that,  in  certain  cases,  where 
there  is  a  want  of  jurisdiction  over  subject- 
matter  or  territory,  and  that  known  to  the  offl- 
fi-r.  he  is  liable;  and  it  is  not  necessary  to  de- 
ny that  it  may  be  so;  nor  that  be  might  be  im- 
plicated by  actual  participation  in  a  notice 
UJJ8*]  mischievously  *irregular.  But  such  a 
( ,t-<-  is  not  made  out  here.  Independent  of  par- 
ticipation, how  is  he  to  know  but  the  usual  no 
tice  was  waived  as  it  always  may  be.  Take  the 
case  where  a  justice  has  no  jurisdiction  with- 
out process  served  in  time  and  duly  returned; 
how  is  the  officer  holding  an  execution  where 
no  summons  was  served  to  know  that  it  was 
not  waived?  Short  of  a  guilty  participation,  I 
know  not  bow  he  is  to  be  affected.  Suppose 
an  officer  to  be  told  all  about  the  original  ir- 
regularity; how  is  he  to  know  that  the  infor- 
mation is  true?  OUiet  v.  Betsey,  T.  Jones,  214. 

Acw  trial  denied. 

Explained— 4fl  N.  Y.,  243. 

Cited  ln-46N.  Y..MI:  I  Keys.  634:  4  Abb.  App. 
Dee.,  600 ;  2  Lans..  75 ;  21  Barb..  431 :  6  How.  Pr..  76. 


STERLING  P.  WELCOME. 

Attachment — Lien — How  I  song  it  Continue — 
Subsequent  Attachment. 

Where  property  Is  taken  under  an  attachment, the 
lion  created  thereby  continue*!  notwithstanding  the 
irlvlnir  of  a  bond  by  the  debtor  for  Its  production 
until  the  iMuing  of  an  execution  and  a  reasonable 
tun.-  thereafter  to  make  a  levy.  If.  however,  in  the 
meantime  the  property  be  removed  by  the  debtor 
beyond  the  jurisdiction  of  the  officer  who  imuod  thn 
attachment,  and  It  l>c  there  seized  under  another  at- 
tachment,, the  lien  la  gone,  notwithatandinfr  tbeia- 
fliilriK  of  an  execution  on  the  judgment  under  the 
first  attachment 

Citations  -10  Johns..  129. 131 :  2  R.  S..  231.  sec.  32; 
9  Maw.,  288 :  7  Man.,  806 : 15  Msm,  MtllMM*..  296 ; 
4  Maaa..  498 : 10  Pick.,  BM. 
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rPHIS  was  an  action  of  replevin  noticed  for 
-L  trial  at  the  Oneida  Circuit,  in  May.  1837, 
and  submitted  to  the  Hon.  John  Willard,  one 
of  the  Circuit  Judges  upon  a  case  agreed  upon 
by  the  parties  setting  forth  the  following  facts: 
Dec.  12,  1835,  A.  G.  Colwell  and  L.  Long,  ob- 
tained an  attachment  from  a  justice  of  the 
peace  in  the  County  of  Herkimer  against  the 
property  of  one  Ezra  C.  Lee,  which  was  deliv- 
ered to  Ezekiel  Welch,  a  constable  of  Frank- 
fort in  the  County  of  Herkimer,  and  who  by 
virtue  thereof  levied  upon  two  roan  horses  and 
a  set  of  harness,  the  property  of  Lee.  A  bond 
pursuant  to  the  statute  was  executed  by  Lee. 
with  surety  for  the  production  of  the  property 
to  satisfy  any  execution,  etc.,  and  the  proper- 
ty was  left  in  his  possession.  Dec.  21,  1835,the 
plaintiffs  in  the  attachment  duly  obtained 
judgment.  *Subsequent  to  the  above  [*239 
seizure,  Lee  went  to  Eirkland  in  the  County 
of  Oneida,  and  took  with  him  the  above  prop- 
erty, which  was  there  seized  Feb.  15,  1836, 
under  an  attachment  issued  by  a  justice  of  the 
peace  of  the  County  of  Oneida  at  the  suit  of 
one  A.  Peters;  the  seizure  was  made  by  Wel- 
come, the  defendant  in  this  cause,  who  was  a 
constable  of  Kirkland.  Feb.  26,  Peters  duly 
obtained  a  judgment,  and  Mar.  28,  an  execu- 
tion was  issued  thereon,  by  virtue  of  which 
Welcome  levied  upon  the  same  property.  Apr. 
4,  1836,  Sterling,  the  plaintiff  in  this  cause, 
came  to  Kirkland  and  demanded  the  two  roan 
horses  and  harness  by  virtue  of  an  execution 
issued  by  the  justice  in  Herkimer,  by  whom 
the  attachment  was  issued  at  the  suit  of  Col- 
well  and  Long,  upon  the  judgment  in  their 
favor.  Upon  the  execution  thus  held  by  Wel- 
come, the  justice  had  indorsed  that  the  same 
was  issued  on  a  judgment  obtained  by  the 
plaintiffs  on  an  attachment  issued  in  their  fa- 
vor, which  was  levied  upon  a  span  of  roan 
horses  and  a  set  of  harness.  The  execution  was 
delivered  by  the  Herkimer  justice  to  Sterling, 
a  constable  of  Frankfort,  in  the  County  of 
Herkimer,  and  who  was  the  successor  of 
Welch,  the  constable  who  served  the  first  at- 
tachment. Welcome  refusing  to  deliver  up  the 
property,  this  action  was  brought.  The  circuit 
judge  decided  that  the  plaintiff  was  not  enti- 
tled to  maintain  his  suit:  whereupon  the  case 
was  brought  before  the  court  in  the  nature  of 
a  motion  for  a  new  trial. 

Mr.  G.  B.  Judd,  for  plaintiff. 

Mr.  W.  M.  Allen,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  case  of 
Van  Loan  v.  Kline,  10  Johns..  129.  is  in  point 
to  show  that  the  bond  given  by  a  defendant  in 
an  attachment  conditioned  that  the  goods  and 
chattels  seized,  shall  be  produced  to  satisfy 
the  execution  thereafter  to  be  issued,  does  not 
operate  to  discharge  them  from  the  Hen  under 
it,  but  that  notwithstanding  the  bond  they  con- 
tinue in  the  custody  of  the  law.  The  attach- 
ment in  Van  Loan  v.  Kline,  was  issued  under 
the  A<-t  '..f  1808.  but  the  provision  in  [*24O 
respect  to  the  bond  is  the  same  as  that  now 
in  force.  2  R.  S..  231.  «ec.  82.  The  exposition 
of  the  provision  given  by  the  case  referred  to, 
in  full  and  sati.sfiiriory.  and  need  not  be  re- 
peated. The  lien  continues  until  after  judg- 
ment and  execution  regularly  obtained  with 
the  view  to  secure  the  application  of  the  prop- 
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erty  to  the  discharge  of  the  debt;  it  ceases  on 
the  execution  being  issued,  us  then  the  proper- 
ty is  held  by  other  process.  But  it  is  insisted 
by  the  counsel  for  the  defendant,  and  I  think 
correctly,  that  though  the  property  be  in  the 
custody  of  the  law  under  the  attachment  and 
so  continues  down  to  the  time  when  the  exe- 
cution actually  is,  or  may  be  issued,  still  it 
cannot  be  said  to  be  held  under  the  process  of 
execution  until  a  levy  by  virtue  thereof  be  reg- 
ularly made.  This  undoubtedly  must  be  so, 
unless  we  say  that  the  seizure  under  the  at- 
tachment shall  inure  to  the  benefit  of  the  exe 
cution;  and  this  we  cannot  say  consistently 
with  the  security  of  the  judgment  creditor, un- 
less we  go  further  and  hold  that  the  bond  shall 
also  inure  in  like  manner,  or  if  the  property 
has  been  taken  into  the  custody  of  the  attach- 
ing officer,  that  he  may  continue  to  keep  it 
until  the  day  of  sale,  although  he  may  not  be 
the  person  to  whom  the  execution  is  delivered, 
for  should  we  say  that  a  levy  under  the  execu- 
tion is  not  essential  to  hold  the  property,  it 
need  not  be  removed  or  disturbed  until  the  day 
of  sale,  and  that  might  be  indefinitely  post- 
poned. The  better  construction,  I  think  is. that 
a  levy  must  be  made  in  the  usual  way  as  if  no 
connection  existed  between  the  process  of  at- 
tachment and  the  process  of  execution,  and 
then  the  responsibilities  under  each  process 
will  be  properly  distributed  both  in  respect  to 
officers  and  sureties.  This  seems  to  be  the  view 
of  the  Court  of  Mass,  under  the  attachment 
law  of  that  State,  which  as  regards  this  ques- 
tion is  essentially  like  ours,  9  Mass.,  258,  7  Id. , 
505;  15  Id.,  225;  16  Id.,  296;  4  Id.,  498;  16 
Pick.,  556. 

If,  as  I  am  inclined  to  think,  a  levy  be  nec- 
essary, then  it  is  clear  that  this  action  cannot 
be  maintained,  because  a  levy  under  the  exe- 
cution held  by  the  plaintiff  could  not  be  made 
beyond  the  jurisdiction  of  the  justice  who  is- 
sued that  process.  This  conclusion  is  not  sub- 
241*J  ject  to  the  imputation  that  *it  violates 
the  rule  which  forbids  a  levy  upon  property 
already  in  the  custody  of  the  law,  because  the 
lien  of  the  attachment  ceases  on  the  issuing  of 
the  execution  and  the  elapsing  of  a  reasonable 
time  thereafter  to  make  a  levy.  10  Johns.,  131, 
and  cases  above  cited. 

New  trial  denied. 

Cited  in— 62  Barb.,  437 ;  10  Abb.  Pr.,  95 : 5  Bos.,  536. 


ATKINS  ET  ux.  e.  KINNAN. 
ATKINS  ET  ux.  AND  TUNISON 

BOSTWICK. 
ATKINS  ET  ux.  AND  TUNISON 

CAYWOOD. 

Sale  under  Surrogate's  Order — Deed  must  8ub- 
sf  ant  tally  Recite  the  Order — Statute  in  Dero- 
gation of  Common  Law — Strict  Compliance 
Necessary  —  Surrogate's  Order  cannot  Ordi- 
narily be  Impeached  Collaterally  even  for  Fraud 
— Practice  —  Surrogate'*  Jurisdiction  —  Ac- 
count of  Debts — Penalty  Incurred  by  Deceased, 
a  Proper  Item — Funeral  Expenses. 

A  deed  where  a  sale  is  had  under  a  surrogate's  order, 
omitting-  to  set  forth  at  larg-e  the  order  of  sale  made 
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by  the  surrogate,  is  inoperative  at  law  until  con- 
tinned  by  the  Chancellor ;  it  need  not  be  literally  re- 
cited, but  every  substantial  part  of  it  should  be  set 
forth. 

Where  measures  are  authorized  by  statue  in  de- 
rogation of  the  common  law  by  which  the  title  to- 
land  of  one  is  to  be  devested  and  transferred  to  an- 
other.every  requisite  bavin?  the  semblance  of  ben- 
efit to  the  former  must  be  strictly  complied  with. 

So,  where  the  interest  of  a  party  is  to  be  affected 
by  an  order  which  is  required  by  statute  to  be  drawn 
up  in  a  specified  form,  the  requirement  must  be  ex- 
actly pursued,  or  the  order  is  void. 

A  surrogate's  order  of  sale  of  real  estate  for  the 
payment  of  debts,  cannot  ordinarily  be  impeached 
collaterally  even  for  fraud  ;  if  the  surrogate  obtains 
jurisdiction  by  the  presentment  of  an  account  of 
the  estate  and  debts  of  the  deceased,  his  adjudica- 
tion that  the  personal  estate  is  insuflHcient  for  the 
payment  of  debts,  followed  by  an  order  of  sale,  i* 
conclusive  in  any  collateral  proceeding. 

Such  adjudication  is  examinable  only  on  appeal, 
or  by  a  proceeding  in  the  nature  of  an  appeal. 

It  seems  that  an  account  of  debts,  stating  neither- 
the  names  of  the  creditors,  the  amounts  due  them 
severally,  nor  the  consideration  of  indebtedness;, 
would  not  confer  jurisdiction  upon  the  surrogate : 
nor.it  seems,  would  funeral  expenses  of  the  deceased 
be  a  proper  item  of  such  account. 

A  penalty  incurred  by  the  deceased  in  a  contract 
made  by  him  while  living,  is  a  proper  item  of  such 
account,  and  will  be  deemed  due  to  Its  whole 
amount,  either  as  equivalent  to  actual  damages,  or 
as  stipulated  damages. 

Citations— 1  R.  L.,  1801,  p.  323,  324,  sees.  20,  21 ;  15- 
Wend.,  449;  4  Wend.,  436 ;  1  Wbart.,  105. 106 : 17  Serg. 
&  R.,  336 ;  12  Wend.,  533 ;  12  Pick.,  582 ;  1  Salk.,  95 ;  1 
Ld.  Raym.,  658 ;  2  Inst.,  183 ;  13  Wend.,  465 ;  2  R.  S., 
48,  sees.  61-65 ;  2  Paige,  316 ;  3  Paige,  305 ;  7  Cow.,  88  ; 
1  East,  64;  Plowd.  Com.,  113,  206:  1  Kent.  Com.,  466, 
3d  ed.,  n.  a. 

rpHE  above  were  actions  of  ejectment,  tried 
J-  at  the  Tompkins  Circuit,  before  the  Hon. 
Robert  C.  Monell,  one  of  the  Circuit  Judges. 

*Jane,  the  wife  of  Atkins,  and  John  [*242 
L.  Tunison, were  the  children,  heirs  at  law  and 
devisees  of  James  Tunison,  who  died  seised  of" 
a  tract  of  250  acres  of  land,  situate  in  the  now 
County  of  Tompkins,  and  who,  by  his  will, 
devised  one  third  of  the  tract  to  his  daughter- 
Jane,  and  the  remainder  to  his  son,  John  L. 
Tunison,  and  appointed  Rynear  Covert  his  ex- 
ecutor, who  proved  the  will,  and  took  upon 
himself  the  execution  thereof  in  June,  1807. 
The  will  was  proved  before  the  surrogate  of 
Seneca  Co.,  within  which  county  the  premises 
were  then  situate  ;  but  on  the  erection  of  the 
County  of  Tompkins,they  were  included  with- 
in the  latter  county.  The  first  above  action  was 
commenced  in  1834,  and  the  others  in  July, 
1836,and  were  brought  for  the  recovery  of  por- 
tions of  the  above  tract.  The  plaintiffs  pi-ima 
facie  showed  a  right  to  recover.  On  the  part 
of  the  defendant,  it  was  shown  that  Sep.  12, 
1809,  the  surrogate  of  the  County  of  Seneca,  on 
the  application  of  the  executor  of  the  will  of 
James  Tunison,  made  an  order  for  the  sale  of 
two  portions  of  the  above  tract  of  50  acres  each, 
for  the  payment  of  the  debts  of  the  testator.and 
that  the  same  were  sold  in  pursuance  of  such 
order,  and  conveyed  by  the  executor,  one  to- 
Philip  Tunison,  and  the  other  to  John  Cay- 
wood,  by  deeds  bearing  date  in  1809  and  1813; 
under  which  deeds  the  defendants  claimed  title. 
It  was  insisted, that  notwithstanding  the  proofs 
exhibited  by  the  defendants, the  plaintiffs  were- 
entitled  to  recover,  because:  1.  The  domicil  of 
James  Tunison,  the  testator,  at  the  time  of  his 
decease,  was  in  the  State  of  N.  J.,  and  not  in. 
the  County  of  Seneca  within  this  State,  and 
that,  consequently, the  surrogate  of  Seneca  hadi 
not  jurisdiction  in  the  matter;  2.  That  though- 
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it  should  be  found  that  the  domicil  of  the  tes- 
tator was  within  this  State,  that  yet  the  surro- 
gate had  not  jurisdiction,  on  account  of  the 
insufficiency  of  the  account  and  inventory  pre- 
sented to  him  by  the  executor,  on  the  applica- 
tion for  an  order  of  sale  ;  and  3.  If  it  should 
be  held  that  the  account  and  inventory  were 
unexceptionable,  that  yet  the  defendants  had 
failed  to  establish  a  title,  by  reason  of  the  omis- 
sion to  set  forth  at  large  the  surrogate's  order 
of  sale  in  the  deeds  executed  by  the  executor, 
5243*]  in  compliance  *with  the  requirements 
of  the  statute  under  which  the  proceedings  were 
had.  On  the  question  of  the  domicil  of  the  tes- 
tator, the  proof,  which  was  contradictory, was 
submitted  by  the  judge  to  the  jury,  with  in- 
structions that  if  they  should  find  that  the  dom- 
icil of  the  testator  at  the  time  of  his  death  was 
within  this  State,  to  find  a  verdict  for  the  de- 
fendants ;  otherwise,  for  the  plaintiffs.  The 
jury  found  for  the  defendants,  and  the  plaint- 
iffs now  ask  for  a  new  trial.  The  following  is 
a  copy  of  the  account  and  inventory  exhibited 
to  the  surrogate: 

"  A  just  and  true  account  of  the  debts  owing 
from  James  Tunison  at  the  time  of  his  death  ; 
and  the  personal  estate  of  the  said  James  Tu- 
nison: 

To  debts  owing  several  persons,  to- 
gether with  his  funeral  charges 
in  the  State  of  New  Jersey,     -    $145  00 
To  debts  owing  sundry  persons  in 
the  County  of  Seneca,  and  to 
expenses  in  proving  a  will,     -          6  50 
To  the  penalty  incurred  in  a  lease 
to  Abraham  Longcon  and  John 
Caywood,  of  Ulysses,      -        -       500  00 


Contra — Cr. 

By  amount  of  personal  es- 
tate left  in  Ovid,     -    -    $13  75 
do         do         do 
sold  in  Jersey,    -    -    -    95  00 


$651  50 


$108  75 


Balance  owing  from  said  estate,     -    $542  75" 

The  deed  from  the  executor  to  Philip  Tuni- 
son, the  purchaser  of  one  of  the  portions  of  50 
acres.af  ter  reciting  the  seisin  of  James  Tunison, 
the  making  of  his  will,  the  proof  thereof  be- 
fore the  surrogate  of  Seneca,  and  the  assump- 
tion of  its  execution  by  the  executor,  proceeds 
as  follows:  "And  whereas,  due  proof  hath  been 
made  to  the  surrogate,  pursuant  to  the  laws  in 
such  case  made  and  provided, that  the  personal 
estate  of  the  said  testator  was  insufficient  to 
pay  his  debts;  and  whereas,  as  the  said  surro- 
gate did,  on  the  twelfth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  him 
244*]  dred  and  nine.by  his  order  under  *his 
hand  and  the  seal  of  hisHaidofflcc.in  pursuance 
of  the  statute  of  the  State  of  New  York,  in  such 
caw  made  and  provided,  authorize,  empower 
and  direct  the  said  Rynear(the  executor  mean- 
ing) to  sell  and  convey  the  above  described  fifty 
acres  (the  same  having  been  before  particularly 
described)  of  land,  being  part  of  lot  number  six- 
ty-eight, in  the  Town  of  Ulysses  aforesaid,  and 
a  deed  of  conveyance  to  be  executed  therefor. 
Now,  Therefore,  This  Indenture  Witnessetb,  i 
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that  the  said  Rynear  Co  vert,  by  virtue  of  the  said 
last  will  and  testament. and  in  pursuance  of  the 
order  of  the  said  surrogate, ami  in  consideration 
of  the  sum  of  one  hundred  and  seventy-five  dol- 
lars to  him  in  hand  well  and  truly  paid, the  re- 
ceipt whereof  is  hereby  confessed  and  acknowl- 
edged hath  granted,"  etc.,  proceeding  in  the 
usual  form  of  a  conveyance  of  real  estate.down 
to  the  habendum  clause,  which  is  in  these  words: 
"  To  have  and  to  hold, all  and  singular  the  said 
fifty  acres  of  land,  etc.,  unto  the  said  Philip 
Tunison,  etc.,  as  fully,  freely  and  absolutely  as 
he,  the  said  Rynear  Covert,  executor  as  afore- 
said, might,  could  or  ought  to  do  by  virtue  of 
the  said  last  will  and  testament,  and  in  pur- 
suance of  the  authority  vested  in  him  for  that 
purpose  by  the  said  surrogate."  The  deed  to 
Caywood  was  more  imperfect  than  the  one  just 
recited,  in  respect  to  setting  forth  the  order  of 
the  surrogate.  The  surrogate's  order  of  sale 
states  the  presenting  of  the  petition  by  the  exec- 
utor, and  sets  forth" the  substance  of  it,  viz.: 
that  the  personal  estate  of  the  testator  was  in- 
sufficient for  the  payment  of  his  debts,  and 
praying  the  aid  of  the  surrogate  in  the  prem- 
ises. The  surrogate  then  proceeds  by  stating 
that  he  thereupon  made  an  order  for  all  persons 
interested  to  show  cause,  etc. ;  that  the  same 
was  duly  published,  and  that  on  the  day  ap- 
pointed, he  proceeded  to  hear  and  examine  the 
proofs  and  allegations  of  the  executor.and  upon 
due  proof  and  examination,  found  and  adjudged 
that  the  personal  estate  of  the  testator  was  in- 
sufficient for  the  payment  of  his  debts,  and 
that  the  executor  had  applied  such  parts  of  the 
personal  property  as  had  come  to  his  knowl- 
edge, towards  the  payment  of  the  debts  of  the 
testator,  and  that  *there  yet  remained  f*24f> 
due  and  unpaid  the  sum  of  $500,  and  the  nec- 
essary costs  and  charges  attending  the  appli- 
cation to  him,  the  surrogate,  and  he  thereupon 
orders  and  determines  that  two  parcels  of  land 
of  50  acres  each  (particularly  describing  them) 
be  sold,  and  that  a  deed  of  conveyance  be  exe- 
cuted therefor  by  the  executor.  Besides  the 
questions  as  to  the  jurisdiction  of  the  surrogate, 
and  the  setting  forth  of  the  order  of  sale  in  the 
deed  of  the  executor,  other  questions  were 
raised  on  the  trial  and  discussed  at  the  bar,  on 
the  motion  for  a  new  trial,  which  are  not  here 
noticed. 

Mr  A.  Gibbs.  for  plaintiffs. 

Mr.  Ben.  Johnson,  for  defendants.  ' 

By  the  Court,  Cowen,  J.  After  disposing- 
of  some  minor  questions,  the  judge  proceeded 
as  follows: 

Thus  these  verdicts  are  brought  to  depend 
exclusively  on  the  form  of  the  proceedings  be- 
fore the  surrogate,  and  the  deeds  from  the  ex- 
ecutor. If  these  were,  on  their  face  valid,  as 
being  a  compliance  with  the  Statute  1  R.  I.  of 
1801,  pp.  328,  324,  sees.  20,  21,  the  titlu  of  all 
the  defendants  was  perfect,  under  the  finding 
of  the  jury  upon  the  question  of  domicil.  If 
not,  the  plaintiffs  are  entitled  to  recover,  unless 
there  be  other  impediments  which  can  have  no 
operation  in  disposing  of  these  cases. 

By  section  20  of  the  statutes  above  referred 
to,  the  executor  was  bound  to  make  a  just  and 
true  account  of  the  personal  estate  and  debts, 
as  far  as  he  could  discover  the  same,  and  de- 
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liver  it,  with  a  proper  petition,  to  the  surro- 
gate, who  might,  on  due  inquiry,  order  a  sale 
of  real  estate,  if  he  should  find  the  personal  es- 
tate insufficient  to  pay  the  debts.  It  was  men- 
tioned in  argument  "that  the  account,  when 
presented,  was  not  sworn  to  by  the  executor; 
but  no  such  objection  being  made  on  the  trial, 
it  cannot  be  entertained  here. 

It  is  clear  that  we  cannot,  in  this  collateral 
proceeding,  inquire  whether,  in  fact,  there 
were  any  debts  due  over  and  above  the  person- 
246*]  al  estate.  The  petition  and  account  *of 
the  debts  and  estate  were  the  papers  to  confer 
jurisdiction  under  the  statute;  Ford  v.  Wals- 
worth,  15  Wend.,  449;  and  if  they  were  suffi- 
cient, as  showing  a  balance  against  the  estate 
in  proper  form,  the  adjudication  of  the  surro- 
gate that  a  balance  was  due,  followed  by  his 
order  of  sale,  must  be  received  as  conclusive. 
Jackson  v.  Robinson,  4  Wend.,  436.  Such  a  pro- 
ceeding cannot,  ordinarily,  be  impeached,  in 
a  collateral  proceeding,  even  for  fraud,  where 
all  persons  interested  are  properly  made  par- 
ties according  to  the  statute.  The  doctrine  is 
quite  familiar  in  examining  the  proceedings  of 
all  courts.  Per  Sergeant,  J.,  in  Wimmer's  Ap- 
peal, 1  Whart.,  105,  106;  M'Fadden  v.  Qeddis, 
17  Serg.  &  R.,  336,  and  cases  cited.  The  dif- 
ference lies  between  a  want  of  jurisdiction  and 
error.  In  the  former  case,  the  whole  is  coram 
nonjudice  and  void;  in  the  latter,  the  proceed- 
ing cannot  be  impunged  in  a  collateral  action, 
even  though  it  be  erroneous  on  its  face,  Jack- 
ton  v.  Crawford^  Wend., 533;  and  even  though 
it  relate  to  a  fact  which  in  a  former  stage  of 
the  proceeding  might  have  been  essential  to 
confer  jurisdiction.  Per  Shaw,  Ch.  J.,  in  Belts 
v.  Bagley,  12  Pick.,  582.  It  is  examinable  only 
on  a  direct  proceeding,  as  by  an  appeal,  or  a 
proceeding  in  nature  of  an  appeal;  and  where 
there  is  no  remedy  of  that  kind,  it  concludes 
forever. 

The  whole  case  is  then  narrowed  down  to 
two  of  the  points  made  by  the  plaintiffs'  coun- 
sel:  1.  Whether  the  account  of  debts  and  per- 
sonal property  filed  with  the  surrogate  were 
sufficient  to  give  him  jurisdiction,  and  2. 
Whether  the  deed, in  omitting  to  state  his  order 
at  large,  is  therefore  void. 

The  first  objection  was  leveled  particularly 
against  the  account  of  debts  due  from  the 
•estate.  In  all  three  of  the  causes,  it  was  said 
neither  person  nor  amount,  nor  considera- 
tion are  mentioned  as  to  some  of  the  debts, and 
in  the  action  against  Cay  wood,  it  was  added, 
what  in  fact  is  equally  applicable  to  all  of 
them,  that  some  of  the  debts  arose  after  the 
testator's  death.  The  Statute  1  R.  L,  of  1801, 
323,  sec.  20,  should  doubtless  be  so  construed 
247*]  as  to  facilitate  the *detection  of  fraud  in 
simulating  debts,  thus  wrongfully  disinherit- 
ing heirs  or  devesting  the  claims  of  the  dev- 
isees. In  that  view,  it  may  be  too  strong  to 
say  that  a  lumping  of  the  debts  throughout,  as 
is  done  here  in  respect  to  part,  would  be  a 
-compliance  with  the  Act.  It  would  not  much 
resemble  an  account  in  any  sense  of  the  word. 
But  it  is  not  necessary  to  say  definitively,  wheth- 
er that  would  be  a  fatal  defect,  nor  whether 
funeral  expenses  are  a  debt  of  the  testator 
within  the  meaning  of  the  Act;  for  there  can 
be  no  doubt  that  the  account  of  the  debt  of 
S42 


$500  stated  to  have  been  due  to  Longcon  & 
Cay  wood  of  Ulysses,  by  way  of  penalty  in  a 
lease,  was  sufficiently  specific.  This  it  is  said 
must  of  necessity  be  more  than  the  real  debt, 
because  it  is  stated  as  a  penalty.  That  is  not  so. 
We  ought  to  intend  rather  that  the  damages 
for  the  breach  equalled  the  penalty,  or  that  this 
was  in  the  nature  of  liquidated  damages. 
Again;  if  the  whole  penalty  were  wrongfully 
allowed,  the  objection  does  not  relate  to  juris- 
diction. The  court  having  power  to  award 
that  any  balance  was  due  from  the  estate,  ex- 
cess was  error  only,  and  must  here,  notwith- 
standing, be  taken  for  the  true  sum.  That  item 
will,  of  itself,  sustain  the  proceedings,  even  if 
we  reject  all  the  others  as  nullities. 

2.  In  respect  to  the  form  of  the  deed;  the 
Statute  1  R.  L.,  by  Kent  &  Radcliff,  1801,  p. 
324.  sec.  21,  requires  that  the  sale  shall  be 
made  and  conveyances  for  the  same  executed 
by  the  executors,  etc.,  applying  for  the  order; 
"and  the  conveyances  for  the  same  shall  set 
forth  such  order  at  large;  and  shall  be  valid, 
etc.,  against  the  heirs  and  devisees  of  such  tes- 
tator or  intestate,  and  all  claiming  by,  from  or 
under  them." 

In  strict  prudence,  even  at  common  law,  and 
independent  of  any  statutatory  injunction, 
such  a  deed  should  recite  the  authority  under 
which  the  executor  acted;  for,  though  such  a 
recital  would  not,  as  against  persons  other  than 
the  grantor  or  those  claiming  under  him,  be 
evidence  of  the  order,  it  would,  even  in  respect 
to  strangers,  be  proof  to  connect  the  grantor 
with  the  order,  as  a  cotemporaneous  declara- 
tion that  the  agent  was  acting  as  such,  and  not 
in  his  own  right.  The  omission  of  such  a  re- 
cital would  put  the  *party  claiming  un-[*248 
der  the  deed,  to  show  the'fact  by  proof  aliunde, 
as  he  must  in  all  cases  against  the  heir  or  dev- 
isee prove  the  original  order.  Probably  there 
would  not,  in  general,  be  much  difficulty  in 
establishing  the  connection  which  would  be  in- 
tended, on  its  appearing  that  the  grantor  had 
no  pretense  of  title  in  his  own  right,  for  the 
law  refers  the  intention  to  the  lawful,  rather 
than  the  wrongful  capacity.  Per  Holt,  Ch.  J. 
in  Parker  v.  Kelt,  1  Salk..  95,  and  1  Ld.  Raym., 
658.  Yet  all  this  is  mainly  for  the  benefit  of 
the  grantee.  What  advantage  the  heir  or  dev- 
isee or  creditors  can  derive  from  the  recital  in 
a  deed  which  is  to  go  into  the  hands  of  an  ad- 
verse claimant.the  recital, too.of  an  order  which 
is  matter  of  record,  it  is  perhaps  difficult  to 
conceive.  The  deeds  refer  to  the  order,  and 
one  of  them  mentions  its  date  in  such  a  way, 
that  anyone  can  find  it  in  all  its  relations  and 
dependencies  at  the  fountain  head ;  and  if  we 
could  feel  ourselves  warranted  in  the  belief 
that  no  benefit  whatever  was  intended  by  the 
recital  to  any  except  the  grantee  and  those 
claiming  under  him,  I,  for  one,  should  then 
have  no  difficulty  in  saying  that  it  is  not  for 
the  plaintiffs  to  raise  the  objection.  Quilibet 
potest  renunciare  juri  pro  se  introducto.  2  Inst. , 
183. 

But  the  matter  has  not  been  thus  regarded 
by  the  Legislature.  It  is  true,  as  was  said  on 
the  argument,  that  there  is  no  express  adjudi- 
cation in  this  court,  declaring  the  want  of  such 
a  recital  fatal  to  the  conveyance.  The  farthest 
we  have  gone  is  in  Rea  v.AfEachron,\S  Wend., 
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465,  which  avoids  it  for  actual  want  of  the  sur- 
rogate's order  of  confirmation.  A  late  statute 
has,  however,  gone  further:  2  R.  S.,  2d  ed.,48, 
sees.  61-65,  inclusive.  These  sections  provide 
that  when  the  conveyance  omits  to  set  forth  at 
large  the  order  of  the  surrogate,  either  in  case 
•of  a  past  or  future  sale,  the  Chancellor  shall 
make  such  order  confirming  the  sale  and  con- 
veyance as  he  shall  deem  equitable,  on  its  ap- 
pearing to  him  that  the  sale  was  made  fairly  and 
in  good  faith.  The  omission  is  put  on  the  same 
footing  in  point  of  materiality, as  if  ,on  a  sale  un- 
-der  a  previous  statute,  now  repealed,  some  dis- 
creet person  had  not  concurred  in  the  convey- 
ance with  the  personal  representative.  The 
249*J  statutes  bearing  upon  *this  question  are 
•cited,  and  their  material  provisions  noticed,  by 
Sutherland,  /.,  in  Rea  v.  HFEachron.  I  collect 
from  them  that  the  Legislature  regard  the  re- 
cital in  question  as  beneficial  to  the  heirs,  dev- 
isees or  creditors;  as  meaning  that  its  omission 
shall  not  be  overlooked  in  a  court  of  law;  nor 
the  non-reciting  conveyance  be  made  available 
except  on  investigation  and  an  order  of  con- 
firmation by  the  Court  of  Chancery.  This  is 
certainly  right,  if  there  could  be  made  out  a 
probable  benefit  in  the  recital,  under  any  sup- 
posable  circumstances,  to  heirs,  devisees  or 
creditors.  Doubtless  the  Legislature  must  have 
proceeded  on  this  idea;  and,  if  so,  it  is  not  for 
us  to  deny  that  they  were  correct.  At  any  rate, 
by  pronouncing  the  conveyance  good,  without 
the  requisite  being  supplied  by  the  Chancellor, 
we  should  supersede  his  jurisdiction;  and  in 
that  respect,  at  least,  our  decision  would  con- 
flict with  the  statutory  provisions.  See  Ex 
parte  Hemiup,  2  Paige,  316;  3  Id .,  305.  Where 
certain  steps  are  authorized  by  statute  in  dero- 
gation of  the  common  law,  by  which  the  title 
of  one  is  to  be  de vested  and  transferred  to  an- 
other, every  requisite  having  the  semblance  of 
benefit  to  the  former  must  be  strictly  complied 
with.  This  is  abundantly  exemplified  in  the 
cases  upon  sales  for  U.  S.  direct  taxes.  Jack- 
ton  v.  Shepard,  7  Cow.,  88,  and  cases  cited. 
So,  where  the  interest  of  another  is  to  be  af- 
fected by  an  order  which  a  statute  says  shall 
be  drawn  up  in  certain  words,  giving  the  form 
in  a  schedule,  this  must  be  exactly  pursued. or 
the  order  is  void.  Danuon  v.  OiU,  1  East,  64. 
The  case  cited  was  of  a  proceeding  by  justices, 
to  stop  an  old  foot-way  and  substitute  a  new 
one,  the  statute  under  which  they  acted  requir- 
ing "that  the  forms  of  proceed  ings  set  forth  in 
the  schedule  annexed  shall  be  used  on  all  occa- 
sions, with  such  additions  or  variations  only 
M  may  be  necessary  to  adapt  them  to  the  par- 
ticular exigencies  of  the  case."  Ld.  Kenyon, 
Ch. «/.,  observed:  "I  cannot,  therefore,  say  that 
these  words  are  merely  directory.  Power  is 
given  to  the  magistrate  to  take  away,  on  cer- 
tain conditions,  a  right  which  the  public  be- 
fore enloyed;  and  this  is  to  be  done  in  a  certain 
prescribed  form,  with  such  additions  and  vari- 
atinnsonly  as  the  locality  of  the  description  may 
2ftO*]  'require.  Now  here  there  is  a  material 
variance  in  the  order  from  the  form  prescribed; 
for  it  does  not  set  forth  the  length  and  breadth 
of  the  new  path  set  out  in  lieu  of  the  old  one." 
The  court,  therefore,  held  the  order  void;  and 
so  the  public  is  still  entitled  to  the  use  of  the 
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old  path  through  the  plaintiff's  land.  And  see 
Plowd.  Com.,  206;  1  Kent,  Com.,  466,  3d  ed., 
n.  d.  It  is  said  in  Plowden:  "Every  statute 
that  limits  a  thing  to  be  done  in  a  particular 
form,  although  it  be  done  in  the  affirmative, 
includes  in  itself  a  negative,  viz. :  that  it  shall 
not  be  done  otherwise."  And  this  is  clearly  so 
of  all  statutes  which  in  affirmative  words  ap- 
point or  limit  an  order  or  form  in  things  which 
were  not  known  to  the  common  law.  Plowd. 
Com.,  113.  In  the  case  at  bar,  a  title  was  to  be 
devested  and  transferred  to  another,  in  a  new 
form,  and  under  a  naked  power  conferred  by 
statute.  After  providing  for  the  surrogate's  or- 
der of  sale,  1  R.  L.  of  1801,  323,  324,  sec.  20, 
the  next  section  says  the  conveyance  shall  set 
forth  his  order  at  large.  That  certainly  was  not 
done  within  the  meaning  of  the  statute,  either 
in  the  deed  to  Philip  Tunison  or  Caywood. 
The  order  recited  all  the  previous  proceedings; 
the  account  and  petition  for  sale  by  the  execu- 
tor, naming  him,  the  order  to  show  cause,  its 
publication,  the  hearing  of  the  proofs,  the  ad- 
judication that  the  estate  was  in  debt  and  its 
personal  assets  insufficient  having  been  all  ap- 
plied; and  a  balance  of  $500  beside  costs  yet  re- 
maining due.  The  order  then  directs  the  sale, 
defining  the  two  parcels  of  50  acres  each  to  be 
taken  from  the  250  acres.  The  deed  to  Philip 
Tunison  comes  nearest  a  recital  of  this  final  or- 
der, and  that  is  simply  that  the  surrogate  had 
by  his  order  of  such  a  date  directed  such  a  par- 
cel of  50  acres  to  be  sold,  describing  it  as  in  the 
order.  The  deed  to  Caywood  does  not  even 
refer  to  the  date,  nor  recite  the  description. 
The  best  is  a  recital  of  the  order  but  in  part. 
The  adjudication  showing  the  amount  due  aft- 
er the  exhaustion  of  the  personal  assets,  was 
important  information  both  to  the  devisees  and 
to  creditors.  It  was  in  fact  a  part  of  the  same 
order,  indicating  the  amount  of  money  to  be 
raised  by  the  sale;  and  why  was  not  that  mate- 
rial as  well  as  the  mere  description  of  the  land. 
!*The  recital  of  the  previous  proceed-  [*251 
ings  was  also  very  well;  and  in  practice,  we 
believe,  usually  makes  a  part  of  the  order  of 
sale.  The  statute  demanding  the  order  at  large, 
we  cannot  say  it  is  complied  with  so  long  as 
the  deed  omits  to  recite  the  whole  as  it  stands 
upon  record.  We  do  not  say  it  should  be  lit- 
erally recited,  but  it  is  impossible  to  say  that  a 
document  is  set  forth  at  large  unless  every  part 
is  substantially  presented.  That  we  think  is 
the  least  that  the  statute  calls  for.  The  con- 
veyances from  the  executor  were,  therefore, 
void,  and  must  continue  so  unless  they  shall 
be  rectified  on  a  proper  application  to  the  Chan- 
cellor. 

Upon  the  ground  of  the  defective  recital  alone, 
new  trial*  are  granted  in  all  three  of  the  cause*. 

Diatlnffuiahed-19  Minn..  ISO. 

Surrooatr't  ordf.r  of  sale— Effect  nf  omitrtnn  tn  rt- 
titt.  (n  deed.  Cltt-d  ln-24  Wend.,  15;  1  Hill.  Ii2:  3  N. 
Y..  54;66N.  V.,  2W:  7  llarh..  62:  83  Barb.,  191;  1 
nradf.,  185 ;  37  Am.  Dec.,  807. 

Statute  in  derogation  of  common  late  riile  —  Mwt  be 
strictly  complied  with.  Explained -10  llarb..  475. 

Cited  in  .1  Hill. 41  ;4  Hill.  *UW;  7  Hill.  85,  434;  H. 
ft  D..  145 ;  5  N.  Y.,  624  ;  3  Barb..  343  ;  «  Barb..  810 :  23 
Harb.,  599;  18  Wis..  418;  19  WU.,  291 ;  40  Am.  Dec., 
•.••;  I 

Also  cited  In  -16  N.  Y..  191. 
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WELLS  &  SPRING  t>.  EVANS  ET  AL. 

Client,  not  Bound  by  Release  by  Attorney  in  His 
Own  Name — Consideration — Admissibility  of 
Parol  Evidence — One  Partner  Cannot  Bind 
Firm  by  Seal— Firm,  Bound  by  Note  made  by 
One  Partner  in  Firm  Name  in  hands  of  Bona 
Fide  Holder. 

A  release  executed  by  an  attorney  in  his  own 
name,  and  not  In  the  name  of  his  principal  by  him- 
self as  attorney,  is  not  obliaratory  upon  the  prin- 
cipal ;  and  parol  proof  is  inadmissible  to  show  an 
adoption  of  the  act,  by  the  principal  receiving  the 
consideration  of  the  release. 

It  seems,  however,  that  though  the  acceptance  of 
the  consideration  by  the  principal  may  not  be  shown 
to  give  validity  to  the  release,  yet  that  evidence  of 
the  receipt  of  the  money  is  admissible  to  show  pay- 
ment in  whole  or  in  part  of  the  demand  of  the  prin- 
cipal. 

Although  one  partner  cannot  bind  his  copartner 
by  seal,  where  the  effect  of  the  instrument  thus 
executed  is  to  charge  the  firm,  yet  It  is  competent 
to  him,  by  an  instrument  under  seal,  to  authorize  a 
third  person  to  discharge  a  debt  due  to  the  firm. 

All  the  partners  of  a  firm  are  bound  by  a  note 
made  by  one  of  the  partners  In  the  name  of  the  firm 
for  his  individual  benefit, 'even  though  it  be  fraudu- 
lently put  into  circulation  as  it  respects  himself,  if 
the  note  before  maturity  comes  into  the  hands  of  a 
bona  fide  holder. 

Citations— 3  Johns.,  68 ;  1  Wend.,  326, 334 ;  9  Co.,76, 
77 ;  16  Mass.,  42 ;  1  Greenl.,  339 ;  2  Str..  955  ;  15  East, 
7  :  11  Mass.,  27  :  10  Wend..  27] :  2  Mass..  299 ;  6  Mass., 
58 :  8  Mass..  103;  12  Mass..  173;  1  Hills,  Law.  S.  C.,  155, 
160 ;  Bac.  Abr.  Leases,  II,  pi.  10 ;  4  Bac.  Abr.,  1813, 
pp.  140,  141;  5  Pet.,  319,  349.  350, 351;  9  Cow..  747, 753:  2 
R.  S.,  69.  sees.  8.  9 ;  1  Sug.  Vend.,  120-125 ,  9  Wend., 
68,  76,  615 ;  1  Phil.  Ev.,  7  ed.  169 ;  2  B.  &  Adol.,  845 ;  17 
Wend.,  214. 221. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  May,  1837,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  plaintiffs  are  indorsees  of  a  promissory 
note  for  $3.000,  made  by  the  defendants  to 
Samuel  S.  Hill,  dated  July  27,  1835,  payable 
252*]  twelve  months  after  date.  *The  de- 
fendants were  partners  in  trade,  and  the  note 
was  signed  in  the  partnership  name,  "Thomas 
Evans  &  Sons,"  by  Thomas  Evans,  the  senior 
partner.  The  defense  set  up  was  the  follow- 
ing :  Dec.  11,  1835,  the  plaintiffs  united  with 
several  others,  merchants  of  the  City  of  N.  Y., 
in  executing  a  power  of  attorney  to  Charles  B. 
Grannis  and  Henry  M.  Mead,  authorizing  them 

NOTE. — Partnership — Power  of  individual  member 
to  bind  firm. 

As  a  general  rule  a  partner  cannot  bind  his  firm  by 
deed.  See  Clement  v.  Brush,  3  Johns.  Cas.,  180,  note ; 
McBride  v.  Hagan,  1  Wend.,  328,  note. 

He  may  bind  his  firm  by  a  release  under  seal.  See 
notes  above  cited.  See,  also.  Wheeler  v.  Curtis,  11 
Wend.,  653,  not*. 

The  firm  is  not  bound  by  a  note  given  by  one  of  the 
partners  for  his  individual  debt.  See  Merceln  v.  An- 
drus,  10  Wend.,  461,  note. 

A  promissory  note  made  in  the  firm  name  by  one  of 
the  partners  is  valid  in  the  hands  of  a  bona  fine  hold- 
er. See  Stall  v.  Catskill  Bank,  18  Wend.,  465,  note. 
See.  also,  Austin  v.  Vandermark.  4  Hill,  259 ;  Gilder- 
sleeve  v.  Mahony,  5  Duer,  383 ;  Emerson  v.  Hannon, 
14  Me.,  271 :  Catskill  Bank  v.  State,  15  Me..  364 ; 
Whaley  v.  Moody,  2  Humph.,  495 ;  Faler  v.  Jordon, 
44  Miss.,  283 :  Carrier  v.  Cameron.  31  Mich.,  373  ;  18 
Am.  Rep.,  192;  Pierce  v.  Jackson,  21  Cal.,  636;  Kurd 
v.  Haggerty,  24  111.,  171 :  Ihmsen  v.  Negley,  25  Pa. 
St.,  297;  Hickman  v.  Kunkle,  27  Mo.,  401. 

As  to  who  is  a  bona  fide  holder,  see  Bank  of  N.  Y. 
v.  Vanderhorst,32  N.  Y..  553;  Morehead  v.  Gilmore, 
77  Pa.  St..  118  :  18  Am.  Rep.,  435. 

See,  generally,  on  the  power  of  an  individual 
member  to  bind  the  firm,  Merceln  v.  Andrus.  10 
Wend.,  461,  note,  and  notes  there  cited;  Baker  v. 
Stackpoole,  9  Cow.,  420.  note,  and  notes  there  cited ; 
Whitaker  v.  Brown,  16  Wend.,  505,  note. 

844 


to  demand  and  receive  from  Hill,  the  indorser 
of  the  note  in  question,  all  sum  and  sums  of 
money  due,  owing  and  payable  to  them,  and 
on  receipt  of  the  same  to  execute  acquittances 
and  discharges.  This  power  of  attorney  was 
executed  by  Marcus  Spring,  one  of  the  plaint- 
iffs, by  affixing  thereto  his  own  name  and  the 
name  of  his  firm,  thus:  "  Marcus  Spring  for 
Wells  &  Spring,"  and  adding  to  the  signature 
a  seal.  This  power  of  attorney  was  received 
in  evidence,  though  objected  to  by  the  plaint- 
iffs' counsel.  The  defendants  next  offered  in 
evidence  an  instrument  in  writing,  executed  by 
Grannis  &  Mead,  bearing  date  Dec.  12,  1835. 
whereby  they  acknowledge  to  have  received 
of  Hill,  the  indorser  of  the  above  note,  $9.000 
in  money;  in  consideration  of  which,  they 
promise  to  surrender  to  Hill,  without  delay, 
such  notes  as  had  been  given  to  him  by  dif- 
ferent individuals  for  his  accomodation,  and 
which  had  been  indorsed  by  him,  in  lieu  of 
which  they  stated  they  had  received  his  in- 
dividual notes  ;  also,  they  promised  to  discon- 
tinue all  suits  upon  such  notes,  and  to  refrain 
from  causing  any  costs  to  be  made  on  the 
same.  They  also  stated  that  they  were  to  re- 
ceive, whenever  they  should  require  the  same, 
all  transfers  of  real  estate  made  by  Hill,  and 
particularly  a  transfer  made  to  H.  Mather, 
"  for  the  payment  of  the  respective  notes." 
This  instrument  was  executed  thus  :  "  Cha's 
B.  Grannis,  L.  s.  Henry  M.  Mead,  L.  s."  Its 
admission  in  evidence  was  objected  to,  and  re- 
jected by  the  judge.  The  defendants  also  of- 
fered in  evidence  the  transfer  to  Mather,  re- 
ferred to  in  the  instrument  executed  by  Gran- 
nis &  Mead.  It  was  a  deed  in  trust,  executed 
by  Hill  to  Henry  Mather,  bearing  date  Oct.  24, 
1835,  conveying  sundry  parcels  of  land,  and 
was  accompanied  by  a  declaration  of  trust, 
executed  by  Hill  and  Mather,  specifying  the 
objects  of  the  'conveyance  ;  which  [*253 
were,  that  Mather  should  offer  certain  parcels 
of  the  property  to  certain  specified  creditors  in 
payment  of  their  demands  ;  and  on  their  re- 
fusal to  accept  the  same,  to  sell  the  property, 
and  appropriate  the  proceeds  to  the  payment 
of  the  debts.  Among  others  certain  parcels  of 
the  property  were  appropriated  to  the  payment 
of  the  note  of  $3,000  of  Thomas  Evans  &  Sons. 
The  defendant,  in  connection  with  those  in- 
struments, offered  to  prove  by  parol,  that  the 
deed  from  Hill  to  Mather  was  the  transfer  re- 
ferred to  in  the  instrument  executed  by  Gran- 
nis &  Mead  ;  that  the  note  in  controversy  was 
an  accommodation  note,  given  by  the  defend- 
ants to  Hill  without  consideration,  and  was 
the  identical  note  specified  in  the  declaration 
of  trust;  and  that  Mather  had  always  been 
ready  and  willing  to  execute  to  Grannis  & 
Mead  a  conveyance  of  the  real  estate  specified 
in  the  deed  of  trust,  but  had  never  been  re- 
quested so  to  do  ;  all  which  evidence  was  ob- 
jected to  by  the  plaintiffs,  and  rejected  by  the 
judge.  The  defendants  further  offered  to 
prove,  that  the  instrument  executed  by  Gran- 
nis &  Mead  was  executed  under  and  in  pursu- 
ance of  the  power  of  attorney  given  to  them, 
and  that  the  plaintiffs  received  their  propor- 
tion of  the  $9,000  specified  in  the  instrument ; 
which  evidence  was  objected  to  by  the  plaint- 
iffs' counsel,  so  far  as  the  same  tended  to  prove 
that  the  instrument  executed  by  Grannis  & 
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Mead  was  obligatory  upon  the  plaintiffs  as  a 
release.  The  objection  was  sustained,  and  the 
evidence  rejected;  the  judge,  however,  ruled 
that  if  the  defendants  desired  to  prove  the  pay- 
ment of  any  money  to  the  plaintiffs  as  a  credit 
or  partial  payment,  or  that  the  plaintiffs  had 
received  a  conveyance  of  land,  or  any  other 
thing,  they  were  at  liberty  to  do  so;  and  that, 
for  that  purpose,  but  not  for  the  purpose  with 
which  it  was  offered  by  the  defendants,  the 
deed  to  Mather  and  the  declaration  of  trust 
were  admissible  in  evidence.  Under  which  de- 
cision, however,  no  evidence  was  given  by  the 
defendants.  The  defendants  finally  offered  to 
prove  that  the  note  in  question  was  made  by 
Thomas  Evans,  one  of  the  partners  of  the  firm 
of  Thomas  Evans  &  Sons,  in  the  name  of  the 
firm,  for  his  individual  benefit ;  that  it  was 
made  in  blank,  as  it  respected  the  amount,  and 
254*J  placed  *in  the  hands  of  Hill  for  the 
purpose  of  borrowing  money  thereon,  for  the 
individual  benefit  of  Thomas  Evans,  and  that 
Hill  had  no  authority  to  fill  the  blank,  or  issue 
the  note  for  any  other  purpose;  and  that,  in 
violation  of  the  trust  confided  in  him,  he 
passed  the  note  to  the  plaintiffs  for  goods  pur- 
chased of  them  for  his  own  benefit,  without 
the  knowledge,  consent  or  approbation  of  the 
defendants,  or  either  of  them;  the  defendants 
conceded  that  the  plaintiffs  received  the  note 
from  Hill,  before  its  maturity,  for  goods  sold 
by  them  to  Hill,  and  that  they  were  holders  for 
value;  which  evidence  was  objected  to  by  the 
plaintiffs,  and  rejected  by  the  judge.  The 
counsel  for  the  defendants  insisted  upon  the 
state  of  facts  lastly  offered  to  be  proved :  1 . 
That  the  note  never  had  a  legal  inception  or 
existence;  and  2.  That  at  all  events,  the  plaint- 
iffs could  not  recover  without  proving  that  all 
the  defendants  has  assented  to  the  making  of 
the  note  in  the  name  of  the  firm,  or  that  it  was 
made  for  the  benefit  of  the  firm,  and  within 
the  scope  of  the  partnership  business.  The 
jury,  under  the  direction  of  the  judge,  who 
charged  them  that  the  plaintiffs  were  entitled 
to  recover,  found  a  verdict  for  the  plaintiffs, 
for  the  amount  of  the  note  and  interest.  The 
defendants  having  excepted  to  all  the  decisions 
of  the  judge,  except  the  first,  and  to  the  charge 
given  to  the  jury,  now  moved  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  defendants. 

Mr.  J.  8.  Bosworth,  for  plaintiffs. 

By  the  Court,  Cowen.  J.  The  points  made 
on  the  argument  in  favor  of  a  new  trial,  con- 
uist  of  three  :  first.  That  the  proof  proposed 
was  proper  to  make  out  a  partial  payment, 
with  ao  accord  and  satisfaction  for  the  residue 
of  the  debt  due  from  Hill,  the  indorser  of  the 
note;  or,  in  other  words,  a  composition  and  dis- 
charge of  Hill, for  whose  accommodation  the  de- 
fendants made  the  note;  secondly.  That  Thom- 
as Evans,  one  of  the  defendants  firm,  without 
the  knowledge  or  assent  of  his  copartners, 
drew  the  noteln  blank,  to  borrow  money  on  his 
2ftR*]own  individual  account;  and  "that  Hill, 
without  authority,  perverted  it  to  the  purpose 
of  purchasing  goods  of  the  plaintiffs  for  him- 
self. Each  of  these  grounds  aim  at  a  total  bar 
to  the  action.  A  third  point  insists  that  the 
evidence  offered  and  rejected,  or  some  part  of 
it,  was  at  least  admissible  to  show  payment  of 
the  note  for  so  much  of  the  $9.000  received  by 
WBHD.  20. 


the  plaintiffs'  attorneys  as  was  applicable  to 
the  note  in  question. 

The  difficulty  of  maintaining  the  first  ground 
of  defense  lies  in  the  form  which  Grannis  and 
Mead,  the  plaintiffs'  attorneys,  adopted  for  ef- 
fecting the  composition.  It  is  added,  also,  by 
the  plaintiffs'  counsel,  that  Spring  alone  could 
not  seal  the  power  of  attorney  for  himself  and 
Wells,  so  as  to  make  it  binding  on  both;  that 
his  act  is  within  the  principle  which  forbids 
one  partner  to  bind  another  by  seal.  That, 
however,  is  only  where  the  firm  is  sought  to 
be  charged ;  not  where  the  object  is  to  discharge 
a  debt  due  to  it.  One  of  two  joint  creditors  or 
partners  may  release  for  both;  each  in  this  re- 
spect having  an  interest  with  a  power  which 
has  been  likened  to  that  of  a  co-executor. 
Pienon  v.  Hooker,  3  Johns.,  68;  McBride  v. 
Hagan,  1  Wend.,  326,  334.  As  each  may,  in 
respect  to  his  interest  and  power  over  the  debt, 

five  a  release  personally,  there  cannot  be  a 
oubt  that  he  may  delegate  this  power  by  seal 
to  another.  The  judge,  therefore,  properly  re- 
ceived the  power  of  attorney  in  evidence,  un- 
der the  proposition  to  follow  it  up  with  a  re- 
lease or  composition  under  it.  The  acts  of  the 
attorneys,  however,  were  utterly  inefficient. 
The  instrument  of  Dec.  12,  1835,  which,  in  the 
name  of  the  plaintiffs,  would  have  itself  been 
a  complete  release,  does  not  even  allude  to 
them.  The  clauses  of  receipt,  composition  and 
covenant,  with  the  signatures  and  seals  which 
it  contains,  are  in  the  name  of  Grannis  and 
Mead,  without  calling  themselves  attorneys. 
Taking  the  intended  release  by  itself,  therefore, 
it  is  merely  void  in  respect  to  the  plaintiffs 
within  all  the  cases.  The  form  in  which  at- 
torneys must  execute  this  kind  of  power,  was 
very  clearly  pointed  out  as  long  ago  as  Combe'* 
case.  9  Co..  76,  77.  The  rule  there  laid  down 
is,  "  that  when  anyone  has  authority  as  attor- 
ney to  do  any  act,  he  ought  to  do  it  in  his 
name  who  gives  the  authority;  for  lie  appoints 
*the  attorney  to  be  in  his  place,  and  to  [*25tJ 
represent  his  person;  and,  therefore,  the  attor- 
ney cannot  do  it  in  his  own  name,  nor  as  his 
proper  act.  but  in  the  name  and  as  the  act  of 
him  who  gave  the  authority."  The  case  allows 
some  little  latitude  for  acts  in  /»//.•<,  as  where 
the  attorney  is  to  surrender  or  deliver  seisin. 
He  may  then  say:  "I,  as  attorney,  do  the  act." 
"  But,"  adds  the  case.  "  if  attorneys  have  pow- 
er by  writing  to  make  leases  by  indenture,  for 
years,  etc.,  they  cannot  make  indentures  in 
their  own  names,  but  in  the  name  of  him  who 
gives  them  warrant."  The  only  exception  there 
mentioned  is,  of  a  power  given  by  will,  which 
must  of  necessity  be  executed  in  the  name  of 
the  attorney,  because  the  principal  is  dead. 
This  case  was  much  considered  in  Kltrell  v. 
Shaw.  16  Mass.,  42,  and  applied  with  a  rigor 
far  beyond  what  is  necessary  to  show  the  re- 
lease in  question  a  nullity.  Jonathan  Elwell. 
the  demandant,  executed  a  power  of  attorney 
to  Joshua  Elwell,  to  convey  the  premises  in 
question.  The  latter  conveyed  by  deed,  recit- 
ing the  power;  and  proceeded:  "I,  the  said 
Joshua,  by  virtue  of  the  power  aforesaid,  in 
consideration,  etc.,  do  hereby  bargain,  etc., 
and  convey  to  J.  8.,  etc."  Signed  "  Joshua 
Elwell.  (L.  8.)"  The  deed  was  holden  void. 
S.  <'.,  I  Greenl.,  889.  The  rule  has  been  ap- 
plied to  various  written  contracts,  both  execu- 


256 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1838 


tory  and  executed,  sealed  and  unsealed;  and  as 
to  bills  of  exchange  and  promissory  notes, 
Thomas  v.  Bishop,  2  Str.,  955;  Emly  v.  Lye,  15 
East,  7;  Stackpole  v.  Arnold,  11  Mass.,  27; 
Pente  v.  Stanton,  10  Wend.,  271,  and  cases  cited 
by  Sutherland,  J.  ;  Thacher  v.  Dinsmore,  5 
Mass.,  299:  Forster  v.  Fuller,  6  Id.,  58\Buffum 
v.  Chadwick,  8  Id.,  103;  and  other  simple  con- 
tracts, Arfridson  v.  Ladd,  12  Mass.,  173;  and 
a  sealed  bill  of  sale  of  a  personal  chattel,  Welsh 
v.  Parish,  1  Hill,  Law  (8.C.),  155.  In  the  last 
case,  the  bill  of  sale  ran  thus:  "I,  Wm.  Usher, 
Jr.,  attorney  in  fact  of  Patrick  Usher,  owner  of 
the  brig  Junietta,  etc.,  grant,  bargain  and  sell, 
etc."  Signed  "  Wm.  Usher,  Jr.,  attorney  for 
Patrick  Usher."  (L.  S.)  The  deed  was  held 
void  after  very  full  consideration.  Mr.  J. 
Johnson  cites  and  adopts  some  very  pertinent 
257*]  remarks  relative  to  the  execution  *of 
leases  by  attorney,  made  in  Bacon's  Abridge- 
ment, Leases  and  Terms  for  Years,  I,  pi.  10. 
These  are  to  the  effect  that  an  attorney  having 
no  interest  in  the  land,  even  his  adding,  "  by 
virtue  of  the  letter  of  attorney,"  will  not  help 
a  lease  which  is  made  in  his  own  name;  for,  as 
he  derived  no  interest  from  the  letter  of  attor- 
ney, he  can  convey  none.  And  though  an  act 
in  pais,  done  in  that  form  may  be  good,  yet,  as 
in  leasing,  the  deed  alone  conveys  the  interest, 
and  is  the  very  essence  of  the  lease,  it  must  be 
made  in  the  name  of  the  person  having  the  in- 
terest; otherwise  it  is  so  merely  void,  that  it 
will  not  estop  even  the  attorney.  See  4  Bac. 
Abr.,  Phila.  ed.  of  1813,  pp.  140,  141,  for  all 
this  matter  much  more  at  length.  These  re- 
marks apply  with  emphasis  to  the  case  in  hand. 
The  release  does  not  even  profess  to  be  made 
by  attorney;  yet,  for  the  purposes  of  a  full  de- 
fense, it  must  be  brought  to  enure  not  only  as 
a  receipt,  but  as  a  composition  deed,  a  cove- 
nant to  give  up  the  note  and  to  accept  real  es- 
tate, etc.,  in  respect  to  which  it  is  most  essen- 
tial that  the  holder  of  the  note  should  be  named 
as  the  party.  In  Prior  v.  Coulter,  cited  in  1 
Hill,  Law  (S.  C.),  160,  the  principal,  by  letter 
of  attorney,  authorized  his  agent  to  sell  a  pat- 
ent right  for  machinery.  The  agent  made  a 
bill  of  sale  or  deed  thus:  "I,  as  the  agent,  at- 
torney, etc.,"  and  it  was  signed  by  the  agent  as 
attorney  for  the  principal.  This  was  held  to 
be  a  bad  execution  of  the  power,  and  not  bind- 
ing on  the  principal. 

It  is,  indeed,  true  of  those  cases,  as  was  said 
on  the  argument  in  reply,  that  they  relate  to 
contracts  either  executory  or  executed,  not  to 
releases,  discharges  or  deeds  of  composition. 
But  it  is  difficult  to  perceive  any  difference  in 
principle;  and  no  exception  is  made  by  the 
cases  beyond  those  which  I  have  stated.  It  is 
impossible  to  find  any  general  rule  of  law  en- 
tirely filled  up  in  the  books  of  reports  by  appo- 
site illustrations  in  all  its  bearings.  The  one 
under  consideration  is  as  nearly  so  as  almost 
any  other,  even  were  we  to  stop  with  the  books 
already  cited.  On  further  search,  however,  I 
find  that  we  are  not  without  an  authoritative 
application  of  the  rule  to  a  case  of  a  mere  re- 
linquishment  of  right.  In  Clarke  v.  Courtney, 
258*]  5  Pet.,  319,  a  power  *of  attorney  was 
set  up  to  relinquish  and  disclaim  title,  as  it  was 
called,  in  favor  of  the  State  of  Ky.,  under  a 
Statute  of  1794;  and  this  being  executed  thus: 
"I,  the  said  C.  L.  C.,  attorney  as  aforesaid, 
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etc.,  do  hereby  relinquish,  etc.  In  witness- 
whereof  the  said  C.  L.  C.,  attorney  as  afore- 
said, has  hereunto,  etc.  C.  L.  C.  (L.  S.)"  it 
was  holden  void  within  Combe's  case.  Vide  Id., 
349,  350,  et  seg.,  per  Story,  J.,  and  cases  cited 
by  him  at  p.  851. 

The  paper  set  up  as  a  release  by  Grannis  & 
Mead  being  void  on  its  face  as  a  defective  exe- 
cution of  the  power,  it  cannot  be  made  avail- 
able by  parol  proof  that  it  was  intended  as  a 
good  execution,  or,  as  it  is  expressed  by  the 
offer,  that  the  instrument  was  executed  under 
and  in  pursuance  of  the  power,  and  that  the 
plaintiffs  recognized  the  act  by  receiving  their 
share  of  the  $9,000.  To  such  evidence,  there 
are  several  clear  objections.  The  legal  effect 
of  the  instrument  was  to  bind  Grannis  &  Mead 
personally;  and  evidence  that  was  intended  to- 
bind  others  would  violate  the  rule  which  for- 
bids the*  varying  of  a  written  instrument  by 
proof  aliunde.  The  rule  was  considered  and 
applied  to  an  instrument  of  this  character,  in 
Stackpole  v.  Arnold,  11  Mass.,  27;  see,  also, 
Arfridson  v.  Ladd,  12  Id.,  173,  and  Pattison  v. 
Hull,  9  Cow.,  747,  753.  Again;  admitting  a 
parol  authority  or  recognition  to  be  valid  so 
far  as  this  deed  of  composition  respects  real 
estate,  and  that  it  is  not  within  the  Statute  of 
Frauds,  2  R.  S.,  69,  sees.  8,  9,  2d  ed.;  1  Sugd. 
Vend.,  Brookfield  ed.  of  1836,  pp.  120-125,and 
cases  cited,  still,  the  authority  itself  wanting  a 
seal,  it  would,  according  to  Blood  v.  Goodrich, 
9  Wend.,  68,  be  unavailable  as  a  power  for  the 
purpose  of  making  a  deed.  Vide  Id.,  76,  and 
cases  cited  by  Savage,  Ch.  J. 

It  is  proper  to  notice  in  this  place,  that  the 
objection  to  the  instrument  executed  by  Gran- 
nis &  Mead,  which  included  a  receipt  for 
$9,000,  in  connection  with  the  fact  that  a  por- 
tion of  that  sum  falling  to  the  plaintiffs'  share 
was  received  in  payment  pro  tanto,  was  not 
|  urged  at  the  trial,  any  further  than  as  it  went 
i  to  make  out  a  full  defense  by  validating  the 
!  instrument;  and  the  judge  afterwards  remarked 
that  the  defendants  were  at  liberty  to  prove  a 
payment  or  *satisfaction,  partial  or  P2591 
total,  in  money  or  by  a  conveyance  of  land. 
But  the  plaintiffs  did  not  offer  any  evidence- 
for  that  purpose.  It  is  now  said,  for  the  first 
time  in  the  cause,  that  the  deed  of  Grannis  & 
Mead,  embodying  the  receipt  of  an  agent  within 
the  scope  of  his  authority,  especially  when  fol- 
lowed by  the  offered  proof  of  an  acceptance 
of  the  money,  would  have  proved  at  least  a. 
payment  of  so  much;  and  complaint  is  made 
that,  by  the  ruling  of  the  judge,  the  defend- 
ants were  cut  off  from  a  proportionable  abate- 
ment of  the  damages.  There  can  be  no  doubt, 
from  what  appears  in  the  case  as  far  as  it  went, 
that  the  defendants  might,  if  they  would,  have 
abated  the  recovery  by  showing  what  portion 
of  the  sum  received  should  have  gone  in  ex- 
tinguishment. But  it  is  equally  true  that  so- 
far  from  being  precluded  that  right,  the  plaint- 
iffs forbore  to.  question  it,  and  the  judge  ex- 
pressly suggested  that  the  defendants  might 
prove  a  payment.  Yet,  it  is  remarkable  that 
they  neglected  all  proof  showing  an  apportion - 
i  ment,  and  withheld  any  proposition  that  the 
$9,000,  or  any  part  of  it,  should  be  applied  as 
payment,  even  under  the  proof  already  given. 
They  virtually  answered:  "We  go  the  whole 
defense  or  none."  Why  that  should  be  so,  we 
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are  not  to  inquire.  Probably  they  were  con- 
scious of  some  frailty  even  in  this  partial  de- 
fense, which  would  be  fatal  to  it;  and  we  are 
not  to  interfere  on  the  ground  that  there  was  a 
possible  pertinency  in  the  evidence  which  the 
defendants  themselves  would  not  avow  even 
under  the  invitation  of  the  judge.  Independ- 
ent of  that,  it  was  their  duty  to  declare  the  ob- 
ject of  their  evidence.  It  is  every  day's  ex- 
perience that  evidence  may  be  relevant  for  one 
purpose,  while  for  another  it  is  impertinent. 
1  Phil.  Ev.,  7th  ed.,  169;  per  Ld.  Tenterden, 
Ch.  J.  in  Taylor  v.  Willans,  2  B.  &  Ad.,  845. 

The  objection  that  the  note  was  issued  by 
Thomas  Evans  for  his  own  benefit  as  a  mem- 
ber of  his  firm,  and  that  the  blank  for  the  sum 
was  filled  and  the  note  negotiated  without  au- 
thority to  use  it  in  the  purchase  of  goods,  was 
not  much  insisted  on  in  argument;  and  is 
26O*J  clearly  not  available  *as  against  these 
plaintiffs  who  are  bona  fide  holders.  Vallett  v. 
Parker,  6  Wend.,  615;  Dean  v.  Hall,  17  Wend., 
214,  221. 

The  motion  for  a  new  trial  must  be  denied. 

Reversed— 22  Wend.,  324. 

Cited  in— 23  Wend.,  441 ;  6  Hun,  347 ;  66  Barb.,  198; 
4  Duer,  585. 


WATSON  &  POLHEMUS  v.  8PENCE. 

Equity  of  Redemption — Decree  of  Foreclosure  of 
Sale  does  not  Affect  Rights  of  Purchasers,  not 
Parties  —  Mortgagee  in  Possession  may  Hold 
until  Payment — Rights  of  Purchaser  under 
Void  Decree  against  Mortgagor —  Want  of  Ju- 
risdiction— Notice. 

A  decree  of  foreclosure  of  the  equity  of  redemp- 
tion, and  a  sale  in  pursuance  thereof  on  a  bill  filed 
against  the  mortgagor  alone,  do  not  affect  the  rights 
of  purchasers  deriving  title  to  the  premises  from 
and  under  the  mortgagor,  and  who  were  not  made 
parties  to  the  bill  in  equity. 

After  forfeiture,  a  mortgagee  in  possession  may 
continue  to  bold  until  payment  of  the  mortgage 
moneys,  and  so  may  bis  assignees ;  but  not  so  a  pur- 
chaser, under  a  decree  against  the  mortgagor  on  a 
bill  (lied  against  him  alone,  after  all  interest  in  the 
premises  has  passed  from  him  by  conveyance  or  by 
operation  of  law.  The  decree  in  such  case  is  void 
for  want  of  jurisdiction  in  the  Court  of  Chancery, 
as  it  respects  the  purchasers  under  the  mortgagor 
and,  consequently,  all  subsequent  proceedings  are 
void. 

To  rive  effect  to  a  decree  in  chancery,  notice  of 
the  suit  must  be  brought  home  to  the  party  to  be 
affected  by  it :  if  his  name  appear  in  the  record,  no- 
tice will  be  presumed,  but  not  otherwise. 

A  purchaser,  under  a  void  decree  in  possession  of 
land,  is  viewed  as  a  stronger,  and  cannot  protect 
himself  against  the  owner  of  the  equity  of  redemp- 
tion, by  netting  up  an  outstanding  title  in  the  mort- 
gagee, at  whose  suit  the  decree  was  obtained. 

Citations  -6  Johns.  Ch.,  469 ;  5  Conn..  654 ;  1  Dana, 
J5.  »  ;  1  McCord.  Ch..  "£il,  2T7  ;  14  Wend.,  SB,  280 :  16 
Wend..  84tf;  1  Pow.  Mort..  Hand's  ed..  250  />,  261  o. 


Hon.— Mortgage— Mortgagee  In  ponemfon. 

A  mortgagee  in  potmnon,  after  default,  cannot 
be  ejected  hy  the  mortgagor  till  the  mortgage  is 
satisfied.  In  addition  to  the  above  case  of  Watson 
v.  Spencer,  see  Van  Duyno  v.  Thaycr.  14  Wend.,  SB ; 
Casey  v.  BUttOlpo.  12  Harb..  <J87;  Munroe  v.  Mer- 
chant. 31  Barb..  3H3;  Chan*  v.  Peck.  21  N.  Y.,681: 
Jackson  v.  De  Lanoey.  18  Johns..  537 ;  Kahler  v.  Sig- 
ner. 44  Darb..  flOB ;  Den  v.  Wright,  7  N.  J.  I...  175; 
Pace  v.  Cbadderdon,  4  Minn..  499;  Hennray  v.  Far- 
roll.  20  Wli...  42.  Soo.  also.  P.-tU-ngill  v.  Evans,  5  N. 
H..S4;  Harris  v.  Haynes,  84  Vt..JH»:  Bussey  v.  Page, 
14  Me..  133. 

The  oftignee  of  the  mortgagee  in  pnetemion  t»  likf- 
vfee  protected.  See  Jackson  v.  Bowen.  7  Cow.,  13, 
note, 
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252  n.;  Cai.  Cas.,  47 ;  2  Pick.,  276,  277,  278 ;  2  Pow. 
Mort.,  Rand's  ed.,  423  a,  425  a  and  notes;  10  Johns.,. 
480 ;  5  Paige,  299 ;  7  Johns.,  278,  282 ;  5  Wend.,  603, 613. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Tompkins  Circuit  in  Oct.,  1831,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judge*. 

The  plaintiffs  made  title  to  the  premises  in 
question:  1.  By  a  conveyance  from  John  Rich- 
ardson to  Polhemus,  one  of  the  plaintiffs,  bear- 
ing date  Apr.  16,  1796;  and  2.  By  a  sheriff's 
deed  to  Watson,  the  other  plaintiff,  bearing 
date  Apr.  14,  1801,  in  pursuance  of  a  sale  un- 
der an  execution  upon  a  judgment  rendered 
in  1797,  in  favor  of  Watson  against  Richard- 
son. On  the  part  of  the  defendant,  it  was  shown 
that  Richardson  purchased  the  premises  in 
question  of  Thomas  Bridgen,  and  Feb.  12, 1795, 
executed  to  Bridgen  his  bond  and  mortgage  of 
the  premises,  to  secure  the  payment  of  the  con- 
sideration money;  that  on  *Feb.  11,  [*2O1 
1803,  the  bond  and  mortgage  were  assigned  to- 
Peter  Jay  Munrp,  who,  in  1807,  filed  the  bill 
in  chancery  against  Richardson  alone  for  the 
foreclosure  of  the  equity  of  redemption,  in 
which  he  stated,  among  other  thiugs,  that  a 
similar  bill  had  been  tiled  by  Bridgen  in  the 
year  1799,  and  that  the  suit  thus  commenced 
progressed  to  a  master's  report  after  the  bill 
had  been  taken  pro  confesso.  Richardson  put 
in  an  answer  to  the  bill  filed  by  Munro,  and  a 
decree  for  foreclosure  and  sale  was  obtained 
by  Munro,  in  pursuance  of  which  the  prem- 
ises were  sold  to  Thomas  Morris,  and  conveyed 
to  him  by  a  master's  deed,  bearing  date  Aug. 
29.  1810,  subject  to  all  adverse  claims  to  the 
same,  be  taking  upon  himself  all  chances  and 
risks  of  title.  The  plaintiffs  objected  to  the 
evidence  of  foreclosure  of  the  mortgage  as  in- 
admissible, on  the  ground  that  they  had  not 
been  made  parties  to  the  proceeding;  but  the 
objection  was  overruled.  The  defendant  de- 
duced a  regular  title  from  Morris  to  him.  The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  defendant,  which  the  plaintiffs 
now  moved  to  set  aside.  There  were  other  ques- 
tions besides  the  above  agitated  on  the  trial, 
but  as  they  are  not  passed  upon  in  detail,  by 
the  court,  are  not  here  noticed. 

Mr.  A.  Gibbs.  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendant. 

By  the  ( '"'i  rt,  Co-wen.  J.  Richardson, previous 
to  the  filing  of  Munro's  bill,  had  parted  with  all 
his  interest  in  lot  No.  14,  of  which  the  premises 
in  Question  were  a  part.  He  had  first,  in  1796, 
sold  it  to  Polhemus,  one  of  the  plaintiffs,  and 
in  1801  Watson,  the  other  plaintiff,  purchased 
it  under  a  fi.  fa.  on  his  judgment  of  January 
Term,  1797.  After  all  this,  Munro,  the  assign- 
ee of  Bridgen 's  mortgage,  files  his  bill  against 
Richardson  alone,  and  obtains  a  decree  of  sale. 
It  is  perhaps  the  same  thing,  whether  we  take 
as  the  basis  of  the  foreclosure  the  bill  filed  by 
Munro  in  1807  or  Bridgen's  bill  recited  in  it, 
which  was  filed  in  1799.  But  the  proceeding* 
upon  the  recited  bill  not  being  proved  in  any 
*way,  for  the  answer  of  Richardson  [*2<12 
admitting  them,  being  after  his  title  was  gone 
to  the  plaintiffs,  would  not  be  evidence  against 
them,  the  defendant  must  in  strictness  he  driven 
to  rely  on  Munro's  bill  alone.  This  clearly  en- 
ables the  plaintiffs  to  raise  their  main  objec- 
tion, which  is,  that  Richardson  having  parted 
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with  his  interest  in  the  premises,  and  he  being 
the  sole  party,  and  the  decree  and  master's 
deed  to  Morris  saving  expressly  the  rights  of 
all  others  not  made  parties,  the  plaintiffs  are 
not  to  be  affected.  They  are  certainly  not  af 
fected,  further  than  the  decree  against  Rich- 
ardson alone  and  the  master's  sale  under  it 
operate  in  their  own  nature,  to  displace  their 
rights.  It  is  a  general  rule,  that  a  decree  in 
•equity  shall  not,  any  more  than  a  verdict  or 
judgment  at  law.  either  conclude  or  in  any 
way  prejudice  the  rights  of  those  who  are  not 
parties  to  the  suit;  and  it  is  perfectly  clear 
that  the  decree,  in  this  instance,  would  not 
cut  off  the  power  of  the  plaintiffs  to  redeem. 
It  could  not  have  that  effect,  even  though  they 
were  no  more  than  ordinary  incumbrancers. 
Haines  v.  Beach,  8  Johns.  Ch.,  459;  Lyon  v. 
Sanford,  5  Conn.,  554.  A  fortiori  as  to  subse- 
quent purchasers  of  the  mortgagor's  whole  in- 
terest, before  the  bill  filed  against  him.  Cooper 
v.  Martin,  1  Dana,  25,  26;  Rogers  v.  Jones.  1 
McCprd,  Ch.,  221,  227.  This  is  the  first  time, 
I  believe,  however,  that  either  subsequent  in- 
cumbrancers or  purchasers  have  denied  all 
effect  whatever  to  such  a  decree  against  them, 
even  the  passing  the  mortgagor's  right,  subject 
to  the  power  of  his  assignees  to  redeem.  The 
reason  for  that  may  be,  that  a  foreclosure  so 
very  defective  has  not  heretofore  been  set  up 
against  them. 

If  the  decree  had  stopped  with  a  strict  fore- 
closure against  the  mortgagor,  what  would 
have  been  the  effect  ?  What  is  the  nature  of 
the  original  contract  ?  It  was  a  conveyance  in 
fee  to  the  mortgagee,  defeasible  on  payment  at 
the  day.  A  default  of  payment  entitled  the 
mortgagee  to  possession,  subject  to  the  mort- 
gagor's right  to  redeem.  If  the  mortgagee,  as 
such,  had  obtained  possession,  he  could  still 
hold  until  payment.  Van  Duyne  v.  Thayre,  14 
Wend..  233,  236  ;  Phyfe  v.  Riley,  15  Id.,  248. 
263*]  He  would  be  in  under  *the  original 
mortgage.  His  title  is  coeval  with  that.  Then 
the  court  calls  upon  the  mortgagor  to  redeem 
or  be  forever  foreclosed.  He  is  in  default  and  is 
actually  foreclosed.  The  right  of  the  mortagee 
is  not  weakened  by  such  a  proceeding.  Up  to 
the  time  of  foreclosure,  the  mortgagor, notwith- 
standing he  may  have  assigned  the  equity  of 
redemption,  has  a  right  to  pay  the  money,  in 
respect  to  the  privity  of  contract  between  him 
and  the  mortgagee.  He  is  most  commonly 
holden  to  pay,  not  only  by  the  mortgage,  but 
by  bond  or  note,  etc.,  and  for  the  complete 
perfection  of  the  title,  must  be  made  a  party. 
But  after  he  has  sold  out,  of  what  avail  is  the 
payment  ?  It  might  discharge  his  personal 
debt;  but  I  cannot  perceive  that  any  power  of 
redemption  remains  to  him  in  his  own  right. 
He  may  go  to  redeem  in  the  name  of  his  as- 
signee, or  in  his  own  name  for  the  benefit  of 
the  assignee,  and  so  may  any  other  man,  if  the 
assignee  will  consent ;  but  the  act  of  payment 
must  inure  to  the  benefit  of  the  person  owning 
the  equity  of  redemption.  What  is  an  equity 
of  redemption  ?  At  law,  as  between  the  mort- 
gagor and  mortgagee,  it  is  not  known.  By  de- 
fault of  payment,  at  any  rate,  all  legal  title  of 
the  mortgagor  is  gone.  In  the  eye  of  chancery, 
however,  he  owns  an  equity  of  redemption, 
which  in  that  court  is  considered  an  estate  in 
fee.  1  Pow.  Mori.,  Rand's  ed.,  250  b,  251  a, 
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252,and  notes.  By  the  cases  cited  at  these  pages, 
it  will  be  seen  that  it  may  descend  to  the  heir 
at  law,  and  may  be  devised  or  sold  as  real  es- 
tate. With  us,  even  at  law,  it  is  bound  by  a 
judgment  as  real  estate,  and  passes  by  sale  un- 
der &fi.fa.  Waters  v.  Stewart,  1  Cai.  Gas.,  47. 
In  the  case  at  bar,  therefore,  all  right  to  the 
land  had  gone  from  Richardson,  when  Munro 
came  with  his  bill.  At  law,  the  fee  was  in 
Munro,  as  the  assignee  of  Bridgen,  the  mort- 
gagee; in  equity  and  at  law,  it  had  passed  from 
Richardson  by  his  deed  to  Polhemus,  or  by 
the  sheriff's  sale  to  Watson;  Munro  might  claim 
at  law  as  standing  in  the  place  of  the  mort- 
gagee. He  might  assign  his  legal  right  to  an- 
other. But  it  is  not  perceived  how  a  decree  of 
Strict  foreclosure,  on  a  bill  filed  against  Rich- 
ardson, could  have  added  anything  to  Munro's 
right.  *There  was  nothing  legal  nor  [*264 
equitable  remaining  in  Richardson, upon  which 
a  decree  of  foreclosure  could  operate.  He  him- 
self could  no  longer  file  his  bill  to  redeem.  In- 
gersott  v.  Sawyer,  2  Pick.,  276,  277,  278.  Sup- 
pose, after  the  mortgagee  has  assigned,  a  bill 
should  be  filed  against  him  alone,  and  a  decree 
taken  by  the  mortgagor  to  redeem  ;  could  any 
one  be  brought  to  doubt  that  the  whole  pro- 
ceeding would  be  coram  non  judice,  and  void 
in  respect  to  the  assignee  ?  What  is  the  effect 
of  a  decree  of  strict  foreclosure  ?  It  changes 
what  was  before  but  a  chattel  interest,  into  a 
vested  and  absolute  estate,  from  the  time  of 
the  final  decree.  2  Pow.  Mort.,  Rand,  423  a, 
to  425  a,  and  notes.  Is  it  possible,  however, 
that  such  an  effect  can  be  wrought  by  a  decree 
against  a  mere  stranger  who  holds  no  interest 
either  in  law  or  equity? 

So  far,  I  have  considered  the  case  as  one  of 
strict  foreclosure  in  favor  of  Munro;  and  it  is 
impossible  that  he  could,  by  such  a  proceeding 
at  all  improve,  though  certainly  he  would  not 
impair,  the  right  personal  to  himself.  He 
would,  in  that  case,  have  himself  sold  and 
deeded  to  Morris,  instead  of  leaving  that  to  be 
done  by  a  master;  and  a  title  thus  passing  down 
to  the  defendant  would,  perhaps,  have  connect- 
ed him  with  Bridgen,  by  deeds  inuring  as  con- 
secutive assignments  of  his  interest  as  mort- 
gagee. In  this  way,  the  defendant  might  have 
maintained  his  possession, as  assignee  pro  tanto, 
although  the  decree  should  be  disregarded  as  a 
nullity.  Phyfe  v.  Riley,  15  Wend.,  248  ;  Jack- 
son, ex  dem.  Minkle,  v.  Minklerr,  10  Johns., 
480.  But  the  rights  of  Munro  as  mortgagee 
never  passed  from  him.  He  never  assigned  his 
interest,  nor  conveyed  it  in  any  form.  He  ob- 
tained a  decree  which  was  a  nullity,  because 
against  a  mere  stranger.  This  void  decree  di- 
rects an  account  and  foreclosure,  a  sale  and 
deed  by  a  master  ;  the  latter  equally  void,  of 
course.with  the  decree  from  which  it  emanated. 
It  passed  nothing  ;  and  therefore,  the  defend- 
ant took  nothing  through  the  mef>ne  convey- 
ances from  Morris  down  to  him.  In  short,  the 
objection  is,  that  the  whole  proceedings  in  the 
Court  of  Chancery  and  in  the  master's  office, 
passed  without  the  court  acquiring  jurisdic- 
tion. *It  is  a  conceded  fact  that  not  a  [*265 
soul  having  a  particle  of  interest  in  the  equity 
of  redemption  was  ever  served  with  process  ; 
and  non  constat,  ever  heard  of  the  process. 
The  bill  seeks  no  party  beside  Richardson,  who 
had  no  more  interest  than  the  master  who  made 
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the  sale.  The  jurisdiction  of  the  Court  of 
Chancery  is,  like  that  of  every  other  court, 
open  to  be  questioned  in  a  collateral  proceed- 
ing. The  question  usually  occurs  in  respect  to 
courts  of  neighboring  States,  where  the  cases 
are  numerous,  that,  to  give  any  sort  of  life  to 
the  decree,  notice  must  be  brought  home  to  the 
party  whose  interests  are  to  be  affected.  Nu- 
merous cases  to  this  effect  are  cited  by  Chan- 
cellor Walworth  in  Bate»  v.  Delavan,  5  Paige, 
299.  They  are  equally  in  point,  because  equally 
binding,  with  domestic  decrees.  Service  of 
process,  I  admit,  must  be  presumed  where  the 
party  is  named;  but  his  name  not  being  on  the 
record,  there  is  no  room  for  presumption. 

The  consequence  is,  it  seems  to  me,  inevita- 
ble, that  the  plaintiffs  are  entitled  to  recover*; 
or  rather  the  plaintiff,  Polhemus.  who  took  un- 
der the  deed  of  1796,  which  preceded  even  the 
Watson  judgment.  Against  him,  none  but  the 
mortgagee  or  his  assignee  can  defend,  and 
neither  is  here.  The  defendant  is  a  stranger  ; 
and  it  is  well  settled  that  he  has  no  right  to 
protect  himself  against  the  owner  of  the  equity 
of  redemption,  by  showing  an  outstanding  title 
in  the  mortgagee.  As  against  the  defendant, 
Polhemus  is  the  owner  of  the  fee  and  is  entitled 
to  treat  the  defendant  as  a  wrong-doer.  Collins 
v.  Torry,  7  Johns.,  278,  282,  per  Kent,  Ch.  J.\ 
Attor  v.  Hoyt,  5  Wend.,  603,  613,  et  seq.,  per 
Savage,  Ch.  J. 

I  am  aware  that,  in  holding  this  decree  to  be 
•void,  we  are  giving  it  a  less  effect  than  would 
be  due  to  a  summary  foreclosure  by  advertise- 
ment under  the  statute.  But  that  is  owing  to 
the  special  provisions  of  the  Act,  which  makes 
a  public  notice  equivalent  to  the  filing  of  a  bill 
and  service  of  process  on  the  mortgagor.and  all 
-claiming  under  him  by  actual  purchase  of  the 
equity  of  redemption. 

2OO*J  *It  is  not  necessary  to  examine  the 
other  grounds  taken  by  the  plaintiffs.  Nothing 
being  shown  to  devest  their  title,  the  judge 
erred  in  directing  a  verdict  for  the  defendant; 
and  there  must,  for  that  reason,  be  a  new  trial. 

New  trial  granted. 

Porednsure  and  sale— None  but  parties  affected  by. 
Disapproved— 47  Am.  Deo.,  360  (16  Ohio  St.,  125). 


Cited  in— I  Hill,  174 ;  2  Sandf .  Ch..  573 ;  10  N.  Y.,  359; 
47  N.  Y.,  264 :  17  Barb.,  102 ;  7  How.  Pr..  19 ;  5  Abb. 
N.  S..  451 :  2  Sandf..  447:  33  Super.,  92:  1  Sheld..  143; 
19  Wall.,  106 ;  32  111.,  31 ;  64  111..  348 ;  34  Mich.,  367. 

Mortgagee  in  possession— May  retain  until  payment. 
Cited  in-18  N.  Y.,  142,  584 ;  54  N.  Y.t  612 ;  86  N.  Y., 
582:  48  Barb.,  111. 

Also  cited  in— 9  Barb..  286. 


WHITE  ET  AL. 


CONVERSE  and  PHELPS. 

Plea  of  Nil  Debet  to  Declaration  in  Debt. 

Ntt  debet  is  not  a  good  plea  to  a  declaration  in  debt 
on  recognizance  :  the  statute  relative  to  notice  of 
matter  to  be  griven  in  evidence  on  the  trial  to  be 
served  with  the  plea  of  nil  debet,  does  not  authorize 
that  plea  to  be  interposed  in  cases  other  than  those 
in  which  before  it  was  proper. 

Citation—  2  R.  S.,  352,  sec.  10. 

"HEMURRER  to  a  plea  of  nil  debet  put  in  to  a 
\J  declaration  in  debt  on  recognizance  of  bail 
in  this  court. 

Mr.  A.  Taber,  for  plaintiffs,  in  support  of 
the  demurrer,  cited  1  Cow.,  670;  3  Wend.,  24. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court.  The  plea  is  bad.  It  has 
been  supposed  by  counsel  that  the  language  of 
the  Revised  Statutes  in  the  section  2  R.  S.,  352, 
sec.  10,  authorizing  notice  of  matter  intended 
to  be  proved  on  the  trial  to  be  given  with  the 
plea  in  certain  cases,  had  changed  the  rule  of 
pleading  in  allowing  nil  debet  to  be  interposed 
in  cases  where  heretofore  it  had  not  been  per- 
mitted. This  is  a  mistake.  The  language  of  the 
statute  is  "whenever  he,"  the  defendant,  "shall 
plead  nil  debet  to  an  action  of  debt  on  judg- 
ment," he  may  give  notice,  etc.  The  sole  ob- 
ject of  the  statute  in  reference  to  this  plea  was 
to  authorize  notice  of  special  matter  to  be  giv- 
en with  the  plea  of  nil  debet  in  cases  where 
such  plea  might  before  the  statute  have  been 
put  in  according  to  the  settled  rules  of  pleading. 

Judgment  for  plaintiffs. 

Cited  in—  23  Wend.,  375;  2  Sandf.,  443':  1  E.  D.S., 
426;  3  Lejr.  Obs.,  38. 
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N.  Y.  R.,  13. 


54 


849 


[END  OF  OCTOBER  TERM,  1838.] 


CASES  ARGUED  AND  DETERMINED 


IN  TUB 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF  NEW  YORK 

DURING  THE  YEARJ838. 


267*]  *SALTUS&  SALTUS  t>.  EVERETT. 

Vendor  must  have  the  Apparent  Bight  of  Prop- 
erty or  of  Disposal  in  Order  to  Pass  Title — 
One  whose  Possession  is  Wrongful  Cannot  Sell 
— Power  of  Master  of  Vessel  to  Sell  Cargo — 
Limited  to  Cases  of  Necessity — Burden  of 
Proof,  on  Purcftaser —  What  Amounts  to  Ap- 
parent Eight  of  Property  or  Disposal — Power 
to  Sell  may  be  Implied — Possession  as  Sufficient 
Evidence  of  Property  to  Protect  Purchaser, 
Limited  to  Cash,  Bank  Bills,  and  Bills  Paya- 
ble to  Bearer — Lien — Tender  of  Charges — Mit- 
igation of  Damages. 

Where  the  owner  of  personal  property  baa  not 
conferred  upon  the  vendor  the  apparent  right  of 
property  or  right  of  disposal,  a  purchaser  is  not 
protected  against  the  claims  of  the  owner,  though 
such  purchaser  acquire  the  property  for  a  fair  and 
valuable  consideration,  in  the  usual  course  of  trade, 
without  notice  of  any  conflicting  claim  or  of  sus- 
picious circumstances  calculated  to  awaken  inqui- 
ry, or  put  him  on  his  guard ;  and  it  was  according- 
ly held,  in  this  case,  that  the  purchaser  of  part  of  a 
cargo  of  a  vessel  was  not  protected  against  the 
claims  of  the  real  owner,  although  the  purchase 
was  made  under  a  bill  of  lading  regular  and  fair  on 
its  face ;  it  appearing  on  the  trial  of  the  cause,  that 
the  master  of  a  vessel  in  which  the  goods  were  orig- 
inally shipped  had  fraudulently,  at  an  intermedi- 
ate port,  transshipped  the  goods  into  another  ves- 
sel, and  procured  a  bill  of  lading  in  his  own  name, 
which  he  transferred  to  his  agents,  the  vendors. 

The  owner  has  conferred  such  apparent  right  of 
property  upon  the  vendor  when  he  has  sold  goods 
and  delivered  possession  thereof,  although  they 
were  in  fact  obtained  from  him  fraudulently ;  not 
so  where  they  are  obtained  feloniously. 

So  he  has  conferred  the  apparent  right  of  dispos- 
al, when  he  has  furnished  the  vendor  with  the  ex- 
ternal indicia  of  such  right,  as  where  a  bill  of  lad- 
ing is  sent  to  a  consignee  with  the  power  of  transfer. 


*So  authority  to  sell  may  be  implied,  as  well  [*26S 
as  be  express,  as  where  goods  are  placed  by  the 
owner  in  the  custody  of  a  person  whose  common 
business  it  is  to  sell  goods. 

The  mere  shipment  of  merchandise  does  not  con- 
fer upon  the  master  of  the  vessel  authority  to  dis- 
pose of  the  goods,  unless  in  a  case  of  necessity ;  and 
then  the  burden  of  proof  showing  the  necessity  lies 
upon  the  purchaser,  A  carrier  by  sea  and  a  carrier 
by  land  stand  in  the  same  relation  to  the  owner  of 
the  goods. 

The  doctrine  that  possession  carries  with  it  the  ev- 
idence of  property.so  as  to  protect  a  person  acquir- 
ing property  in  the  usual  course  of  trade,  is  limited 
to  cash,  bank-bills  and  bills  payable  to  bearer. 

It  seems,  where  a  lien  upon  goods  exists,  and  the 
party  when  demand  of  the  goods  is  made,  asserts 
his  right  to  hold  as  purchaser,  and  not  on  account 
of  the  lien,  that  he  cannot  in  an  action  brought 
against  him  protect  himself  under  the  lien. 

A  tender  of  the  charges  must  be  made  before  suit 
where  a  lien  exists,  unless  the  goods  have  been 
parted  with  ;  in  which  latter  case  all  that  can  be 
claimed  by  the  defendant  is  a  mitigation  of  damages 
by  way  of  recoupment. 

Citations— 8  Cow.,  238,  243 :  2  Kent,  Com.,  324,  621 ; 
1  Salk..  126 ;  1  Burr.,  452,  457 ;  1  Doug.,  636 : 13  Wend., 
572 ;  12  Johns.,  348  ;  2  T.  R.,  63,  376  ;  2  H.  Bl.,  11 ;  5  T. 
R.,  367 ;  15  East.  44 ;  Code  Civil.  ILL,  art.  1599,  1989 : 
Code  de  Commerce,  Liv.  III.,  art.  576-578;  5  Barn.  & 
C.,  619,  620 ;  3  Barn,  &  C.,  196. 

TERROR  from  the  Supreme  Court.  Everett 
Jut  brought  an  action  of  trover  in  the  Superior 
Court  of  law  of  the  City  of  N.  Y.  against 
Messrs.  Saltus,  for  a  quantity  of  lead.  In  Aug., 
1825,  Bridge  &  Vose,  merchants  at  New  Or- 
leans, shipped  179  pigs  of  lead  on  board  the 
brig  Dove,  of  which  William  Collins  was  mas- 
ter, consigned  to  Messrs  Tufts.  Eveleth  &  Bur- 
rell,  of  N.  Y.,  on  account  and  risk  of  Otis  Ev- 
erett, the  plaintiff,  to  whom  they  were  referred 
for  instructions.  The  Dove  put  into  Norfolk, 


NOTE.— Sole*— Right  to  sett— Power  of  Master  of 
vowel. 

One  cannot  fell  goods  of  which  his  possession  is 
wrongful.  Brower  v.  Peabody,  13  N.  Y.,  121;  11  How. 
Pr.,  492 ;  Wooster  v.  Sherwood,  25  N.  Y..  278 ;  Mc- 
Goldrick  v.  Willets,  52  N.  Y.,  612 :  Pease  v.  Smith,  61 
N.  Y.,  477 ;  Creighton  v.  Sanders,  89  111.,  543 :  Faw- 
cett  v.  Osborn,  32  111.,  411 ;  Prince  v.  Cobb,  63  Me., 
200 ;  Pearce  v.  Bowker,  115  Mass.,  129 ;  Moody  v. 
Blake,  117  Mass.,  23 ;  Ruckman  v.  Decker,  23  N.  J. 
Eq.,  283 ;  Koch  v.  Branch.  44  Mo.,  542 :  The  Fanny. 
22  U.  S.  (9  Wh.),  658 ;  Ventress  v.  Smith,  35  U.  S.  (10 
Pet.),  161. 

Power  of  master  of  vessel  to  sell  cargo.    In  connec- 
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tion  with  the  above  case  of  Saltus  v.  Everett,  see 
Douglas  v.  Moody.  9  Mass.,  548 ;  Smith  v.  Martin.  6 
Binn.,  262 ;  Jordan  v.  Warren  Ins.  Co.,  1  Story,  342 ; 
Scull  v.  Briddle,  2  Wash.,  150 ;  The  Velona,  3  Ware, 
139  :  Goodwin  v.  U.  8.,  6  Ct.  of  Cl..  146. 

Sale  of  stolen  goods  passes  no  title.  See  Hoffman  v. 
Carow.  ante,  p.  21,  note. 

Property  in  goods,  delivered  on  fraudulent  purchase, 
passes.  Subsequent  bona  fide  purchaser  is  protect- 
ed. See  Andrew  v.  Dieterich.  14  Wend.,  31.  note. 

A  sale  and  delivery  procured  by  fraud  passes  on  ti- 
tle as  between  the  parties.  See  Cary  v.  Retailing,  1 
Hill,  311.  note. 
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in  distress,  and  part  of  the  lead  was  sold,  to 
pay  expenses,  and  the  residue  was  transferred 
in  Dec.,  1825,  by  an  agent  of  Capt.  Collins,  to 
the  schooner  Dusty  Miller,  Capt.  Johnson,  who 
signed  a  bill  of  lading,  acknowledging  the 
lead  to  have  been  shipped  by  F.  M.,  agent  for 
William  Collins,  and  promising  to  deliver  the 
same  in  N.  Y.,  to  order.on  payment  of  freight. 
The  Dusty  Miller  met  with  a  disaster  on  her 
voyage  to  N.  Y.,  and  on  her  arrival  there,  the 
lead,  by  the  order  of  Capt.  Collins,  was  deliv- 
ered to  the  firm  of  Coffin  &  Cartwright,  who 
paid  the  freight,  and  $72.87,  the  average  con- 
tribution charged  upon  the  lead,  for  the  loss 
occasioned  by  the  disaster  to  The  Dusty  Miller. 
Mar.  9,  1826,Coffln&  Cartwright  sold  the  lead 
to  the  Messrs.  Saltus,  the  defendants,  for 
269*J  $542.74,  and  received  *payment.  The 
freight  of  the  lead  from  New  Orleans  to  N. 
Y.  amounted  to  $14.72.  Everett  brought  an 
action  against  Coffin  and  Cartwright,  to  recov- 
er the  value  of  the  lead,  but  was  nonsuited  in 
failing  to  prove  that  before  suit  brought  he 
offered  to  pay  the  freight, average  and  charges 
to  which  the  lead  was  liable,  and  which  had 
been  advanced  by  Messrs.  Coffin  &  Cartwright, 
and  this  court,  on  application,  refused  to  set 
aside  the  nonsuit.  See  6  Wend.,  603.  In  Oct., 
1831,  the  plaintiff  demanded  the  lead  of  the 
Messrs.  Saltus,  and  offered  to  pay  any  lawful 
demands  they  had  on  the  same;  to  which  they 
answered  that  they  would  have  no  further 
communication  on  the  subject.  It  was  proved 
that  in  Mar.,  1826,  one  of  the  firm  of  Tufts, 
Evelelh  &  Burrell  demanded  of  the  Messrs. 
Saltus  the  lead  or  its  value,  and  received  for 
answer  that  they  had  bought  the  lead  and  paid 
for  it,  and  would  not  do  anything  about  it. 
Upon  this  evidence  the  plaintiff  was  again 
nonsuited.  Whereupon  he  sued  out  a  writ  of 
error,  removing  the  record  into  the  Supreme 
Court,  where  the  judgment  of  the  Superior 
Court  was  reversed.  See  opinion  delivered  in 
the  Supreme  Court.  15  Wend.,  475,  et  seq.  The 
defendants  then  removed  the  record  into  this 
court,  where  the  cause  was  argued  by, 

Mr.  T.  T.  Payne,  for  plaintiffs  in  error. 

Messrs.  T.  Sedgwick,  Jr.,  and  S.  P.  Sta- 
ples, for  defendant  in  error. 

Print*  on  the  part  of  the  plaintiff »  in  error. 

I.  The  plaintiffs  in  error  having  purchased 
the  lead  in  question  in  good   faith,  for  a  full 
consideration,  without  notice,  either  actual  or 
constructive,  of  any  right  or  claim  of  the  de- 
fendant in  error,  from  a  party  having  posses- 
sion of  it,  provided  with  all  the  evidences  of 
property,  and  that, too, through  the  confidence 
reposed  in  such  party  by  the  agents  of  the  de- 
fendant in  error,  ought  to  be  entirely  protect- 
ed in  their  purchase.  Mowrey  v.  Walsh,  8  Cow., 
288;  Root*.  French,  18  Wend.,  572;  Parker  v. 
Patrick,  5  T.  R,   175;  Oueiroz  v.  Tnuman,  8 
27O"]Barn.  &  C..  842;  Vrwman  v.  E.  I.  Co.. 
5  Barn.  A  Aid.,  617;  2  Kent.  Com..  825;  1 
Bell,   Com..   280.  287;  2  Saund.,  47  b;   Bro. 
Trespass.  216,  295. 

II.  The  lead  in  question  was  not  proved  to 
be  the  property  of  the  defendant  in  error;  cer- 
tainly not  with  sufficient  strictness  to  give  him 
the  right  of  possession,  and  to  entitle  him  to 
recover,  as  general  owner,  against  the  plaint- 
iffs in  error,  who,  at  least,  had  a  special  prop- 
WKND  20. 


erty  in  it.  Admitting  the  bill  of  lading,  from 
New  Orleans,  to  be  sufficiently  proved,  it 
shows  that  the  right  to  sue,  if  any,  was  in  the 
consignees,  Tufts,  Eveletb  &  Burrill.  Evans 
v.  Marlett,  1  Ld.  Raym.,  271;  S.  C.,  12  Mod., 
156;  8.  C.,  3  Salk.,  290;  Lickbarrow  v.  Mason, 
2  T.  R.,  74;  Gordon  v.  Harper,!  Id.,  12.  Evans 
v.  Marlett  is  quoted  and  relied  upon  by  Buller, 
J.,  in  his  opinion  in  error  in  Lickbarrow  v.  Ma- 
son, printed  in  a  note  to  Newson  v.  Thornton,  6 
East.  22;  Tales  v.  St.  John,  12  Wend.,  74. 

III.  The  rights  of  the  plaintiffs  in  error  can- 
not certainly  be  inferior  to  those  of  their  im- 
mediate vendors,  and  they  must,  at  least,  be 
protected  to  the  extent  of  the  freights  and  av- 
erage, which  were  lawful  charges  upon  the 
property  itself.     Everett   v.  Coffin,  6  Wend., 
605;  Daubigny  v.  Duval,  5  T.  R.,  604;  Queiroz 
v.  Trueman,  3  Barn.  &  C.,  342. 

IV.  No  tender  was  made  to  the  plaintiffs  in 
error,  which  could  have  the  effect  to  discharge 
these  rights,  nor  was  there  any  conduct  on 
their  part  which  can  be  interpreted  as  a  waiv- 
er of  it.  Kraws  v.  Arnold,  7  Moore,  59;  Brady 
v.  Jones,  2  Dowl.  &  R.,  305;  Dvnham  v.  Jack- 
son.G  Wend.,  22;  Bakemanv.  Pooler,  15 Id.,  639. 

V.  The  plaintiffs  in  error  have  the  superior 
equity  in  the  circumstances  of  the  case  ;    and 
the  defendant  in  error  having  exercised  his 
election  as  to  whom  he  would  sue,  and  having 
failed  in  his  suit,  ought  not  to  be  allowed  to 
come  upon  the  plaintiffs  in  error,  especially 
after  their  guaranty  in  the  former  suit. 

Points  on  the  part  of  the  defendant  in  error. 

I.  The  plaintiff  being  owner  of  the  lead  in 
question,  had  a  right  to  recover  it  in  this  action 
from  any  person  into  *  whose  hands  [*271 
it  might  come.  Everett  v.  Coffin,  6  Wend.,  609; 
2  Bl.  Com.,  449  ;  Pal.  Ag.,  262  ;  2  R.  S..  pt., 

4  ch.  1,  tit.  3.  art.  5;  East,  P.  C.,  697;  Pater- 
son  v.  Tosh,  2  Str.,  1178;  J.   Kelyng.  81,  82; 
Abb.  Ship.,  4th  Am.  ed.,  241;  Syeds  v.  Hay,  4 
T.  R..   261  ;    Daubigny  v.  Duval,   5  Id.,  604; 
Miller  v.  Race,  1  Burr. .  452  ;  Hartop  v.  Iloare, 
1  Wils.,  8;   Wilkinson  v.  King,  2  Camp..  835  ; 
McCombie  v.  Davies,  6  East.  538  ;    Freeman  v. 
E.  I.  Co.,  5  Barn.  &  Aid.,  615 ;  S.  C.,  7  Com. 
L.  R.,  211;  Querreiro  v.  Peele,  3  Barn.  &  Aid.. 
616  ;    Morris  v.  Robinson,  3  Barn.  &  C..  196  ; 
Loeschman  v.    Makin,   2  Stark.,   312;    \\'/.,<l- 
wright  v.  Depeyster,  1  Johns.,  471;    Prescott  v. 
DeForest,  16  Johns.,  159  ;  Mowrey  v.  Walsh,  8 
Cow.,  242  ;   Williams  v.  Merle,  11  Wend.,  80  ; 
Root  v.  French,  13  Id.,  572;  Gibson  v.  Culrer, 
17,  Id.,  810;  Kinder  v.  Shaw,  2  Mass.,  898;  Vin- 
cent v.  Cornell,  18  Pick.,  297;  I*ckty  v.  McDer- 
mott,  8  Serg.  &  R.  500  ;    Ilapp  v.  Palmer.  3 
Watts,  178  ;    Potter  v.  Lansing,  1  Johns.,  228  ; 
Davis  v.  James,  5  Burr.,  2680  ;  Dauvs  v.  Ptck, 
8T.  R.  880. 

II.  The   defendants  never  had  any  lien  of 
any  kind  on  the    property  in  question  and, 
therefore,  there  wna  no  necessity  for  a  tender. 
Ijemnriere  v.  Parly,  2  T.   R,  485;  Kinloek  v. 
Craig,  8  Id.,  119;  M.786;  Danbigny\.  Dural, 

5  Id.,  604  ;  Maddin  v.  Kemptter,  1  Camp.,  12  ; 
fftMel  v.  Pym,  1  East,  4  ;  McCombie  v.  Danes, 
7  Id..  7  ;    Martini  v.  Coles,  1  Maule  &  S.:  I/i*. 
car  v.  Greenwood,  4  Esp.,  174;  Hartley  \.  Hitch- 
cock,  1  Stark..  380;     Urmthart  v.    Mdter,   4 
Johns.,  112;  Ingersott  v.  Kan  Bokkelin,  7 Cow., 
871. 
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III.  If  the  defendants  had  alien  on  the  prop 
erty,  or  a  right  to  recover  the  freight  and  av- 
erage on  the  lead  before  they  gave  it  up,  they 
waived  it  by  claiming  to  be  the  rightful  owners 
of  the  property  as  purchasers,  or  by  refusing 
on  that  ground  to  do  anything  about  it.  Board- 
man  v.  SiU,,  1  Camp.,  410  ;   White  v.  Oaines,  2 
Bing.,  23  ;  S.  C.,9  Com.,  L.  R.,  302  ;  Thomp- 
son v.  Trail,  3  Barn.  &C.,  36;  Judah  v.  Kemp. 
2  Johns.  Cas..  412;  2  Phil.  Ev.,  121-123;  Hall 
v.  Daggelt,  6  Cow. ,  655. 

IV.  If  the  doctrine  of  lien  is  to  be  extended 
to  such  a  case,  then  the  offer  made  to  pay  the 
272*]  demand  of  the  defendant  *  was  suffi- 
cient. 3  Stark.  Ev.,  Tender.  1394  ;  Douglas  v. 
Patrick,  3  T.  R.,  683;    Thomas  v.  Evans,   10 
East,  101;  Carroll  v.Peake,  1  Pet.,  24;  Slinger- 
land  v.  Morse,  8  Johns.,  476;  Harding  v.Davies, 
2  Carr.  &  P.,  77;  Dunliam  v.  Jackson, 6  Wend., 
33;  Mills  v.  Hunt,  17  Id.,  333. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  plaintiffs  in  error 
were  not  entitled  to  the  goods  in  question,  on 
the  ground  that  they  were  the  purchasers  there- 
of, without  notice  of  the  rights  of  the  real 
owner;  they  were  in  the  same  situation  in  this 
respect  as  every  other  purchaser  of  goods  from 
a  person  who  had  no  authority  to  sell.  If  the 
owner  of  the  goods  had  caused  the  bill  of  lad- 
ing to  be  made  out  in  the  name  of  Collins,  so 
so  as  to  give  him  a  prima  facie  right  to  the 
goods  as  owner  or  consignee  for  his  own  ben- 
efit, a  bonafide  purchaser  might  have  been  en- 
titled to  protection.  The  principle  adopted  in 
the  case  of  Mowrey  v.  Walsh,  8  Cow. ,  238,  might 
be  applicable  to  such  a  case;  but  here  the 
change  of  the  bill  of  lading  itself  was  a  fraud- 
ulent act  on  the  part  of  the  master  of  the  ves- 
sel, or  his  agent,  and  could  not  defeat  the  right 
of  the  owner  of  the  goods  who  had  not  author- 
ized any  such  change.  The  bill  of  lading  is, 
by  the  custom  of  merchants,  transferable,  so 
as  to  vest  in  the  assignee  the  title  to  the  goods 
which  the  assignor  had  in  them;  but  if  a  per- 
son without  authority  from  me  ships  my  goods 
and  takes  a  bill  of  lading  in  his  own  name  he 
cannot,  by  assigning  that  bill  of  lading  to  an- 
other, devest  my  title  to  the  property.  If  by 
the  perils  of  the  sea,  or  otherwise,  the  master 
of  The  Dove  was  unable  to  continue  the  voyage 
and  he  was  obliged  to  send  on  the  cargo  by  an- 
other vessel,  he  had  no  right  to  change  the  con- 
signee of  the  goods;  and  if  he  wished  to  retain 
a  lien  upon  the  goods  for  the  freight  pro  rata 
itineris,  he  should  have  done  so  by  a  special 
clause  in  the  new  bill  of  lading.  In  this  case 
the  unauthorized  sale  of  the  goods  in  the  Port 
of  N.  Y.  by  the  master  of  The  Dove,  was  proba- 
bly such  an  act  as  would  now  be  a  felony  un- 
273*]  der  *the  provisions  of  the  Re  vised  Stat- 
utes prohibiting  carriers  of  goods,  delivered  to 
them  to  be  transported  for  hire,  from  embez- 
zling the  goods  or  converting  the  same  to  their 
own  use;  and  even  at  the  time  when  this  trans- 
action took  place  no  rights  could  be  acquired 
by  third  parties,  as  against  the  owner  of  the 
goods,  by  such  a  fraudulent  act  of  the  carrier 
to  whom  they  were  intrusted  for  carriage  or 
transportation  merely. 

The  question  does  not  arise  on  this  writ  of 
error  whether  the  Messrs.  Saltus,  by  the  pur- 
chase, were  substituted  in  the  place  of  Coffin 
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&  Cartwright  as  to  the  lien  upon  the  goods  for 
the  freight  paid  by  them  to  the  master  of  The 
Dusty  Miller.  If  there  had  not  been  actual  con- 
version of  the  goods  before  the  commencement 
of  the  suit,  the  question  would  arise  whether 
there  ever  was  a  lien  which  the  purchasers  from 
Coffin  &  Cartwright  could  claim  the  benefit  of; 
and,  if  such  lien  existed,  whether  it  had  not 
been  waived  by  putting  their  claim  to  retain 
the  goods  upon  other  grounds.  It  appears, 
however,  by  the  evidence,  that  the  plaintiffs 
in  error  had  actually  converted  the  goods,  by 
selling  them  on  the  day  of  their  purchase;  and 
if  they  once  had  a  lien  which  would  have  re- 
butted the  presumption  of  a  conversion,  from 
the  mere  fact  of  refusing  to  deliver  on  demand 
when  the  amount  of  the  lien  was  not  tendered 
or  offered  to  be  paid,  a  tender  after  they  had 
put  it  out  of  their  power  to  receive  the  money 
and  deliver  the  goods  by  an  actual  sale,  would 
have  been  a  useless  ceremony,  and  was  not 
necessary  to  enable  the  owner  of  the  goods  to 
recover  in  an  action  of  trover.  In  such  a  case 
if  there  was  a  valid  lien  in  favor  of  the  de- 
fendants before  the  conversion,  they  would  be 
entitled  to  be  recouped  in  the  damage,  to  the 
extent  of  such  lien;  but  they  could  not  defeat 
the  plaintiffs'  action  altogether. 

The  bill  of  lading  signed  by  Collins  at  New 
Orleans  was  only  prima  facie  evidence  that  the 
consignees  were  the  owners  of  the  property, 
and  the  letter  of  Bridge  &  Vose,  the  shippers, 
which  was  sent  to  the  consignees  with  the  bill 
of  lading,  was  sufficient  to  rebut  that  presump- 
tion and" to  show  that  the  property  really  be- 
longed to  Otis  Everett  of  *Boston,  in  [*274 
whose  name  the  suit  was  brought.  Besides, 
one  of  the  consignees  was  examined  as  a  wit- 
ness and  proved  that  Everett,  and  not  the  con- 
signees at  N.  Y.,  was  the  real  owner  of  the 
goods.  I  have  no  doubt,  therefore,  that  the 
judgment  of  the  Supreme  Court  was  correct, 
and  that  it  ought  to  be  affirmed. 

By  Senator  Verplanck.  This  cause, though 
of  small  magnitude  as  to  the  amount  of  prop- 
erty in  question,  has  been  contested  in  various 
forms  through  all  the  courts  to  this  tribunal  of 
last  resort. 

The  spirit  of  contentious  litigation  ought  to 
find  little  favor  here  ;  yet  in  this  instance,  I 
think,  the  parties  have  deserved  well  of  the 
public,  because  the  main  question  in  the  case 
is  of  great  importance  and  must  frequently 
arise  in  a  commercial  community.  It  ought, 
therefore,  to  be  distinctly  settled  on  principles 
of  general  application.  That  those  principles 
are  not  very  clearly  settled  in  our  State,  we 
need  no  higher  evidence  than  the  manner  in 
which  this  cause  now  comes  before  us.  The 
Supreme  Court  have  reversed  the  unanimous 
decision  of  the  Superior  Court  of  Law  of  the 
City  N.Y.,andonthe  broad  principles  govern- 
ing the  questions  which  we  are  now  to  decide, 
there  is  a  direct  contrariety  between  the  opinions 
of  our  highest  court  of  common  law  and  those 
of  our  most  eminent  commercial  tribunal, as  de- 
livered by  their  Chief  Justice,  who  was  former- 
ly Chancellor  of  this  State.1 

1.— The  following  is  what  was  said  by  Ch.  J.  Jones 
in  the  Superior  Court  of  Law  of  the  City  of  N.  Y., 
on  the  main  question  in  this  case: 

"It  must  he  conceded,  that  a  purchaser,  for  a  fair 
and  valuable  consideration  in  the  usual  course  of 
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275*]  *The  main  question  depends  upon 
and  involves  the  general  rule  that  ought  to 
govern,  between  the  conflicting  rights  of  bona 
fide  purchasers  of  personal  property,  bought 
without  notice  of  any  opposing  claim, and  those 
of  the  original  owner  devested  of  the  posses 
sion  or  the  control  of  his  property  by  accident, 
mistake,  fraud  or  misplaced  confidence.  The 
original  owner  now  claims  his  lead  against  pur- 
chasers who  bought  fora  fair  price.m  the  usu- 
al course  of  trade,  from  persons  holding  the 
usual  evidence  of  such  property  (a  bill  of  lad- 
ing indorsed  to  them),  and  in  actual  possession 
of  the  goods.  Of  these  two  innocent  parties, 
which  of  the  two  is  to  bear  the  loss  arising  from 
the  wrong  doing  of  the  third  ? 

The  universal  and  fundamental  principle  of 
our  law  of  personal  property  is,  that  no  man 
can  be  devested  of  his  property  without  his 
own  consent;  and,  consequently,  that  even  the 
honest  purchaser  under  a  defective  title  cannot 
hold  against  the  true  proprietor.  That  "  No 
one  can  transfer  to  another  a  better  title  than  he 
276*1  has  himself,"  is  a  maxim,  *says  Chan- 
cellor Kent,  "alike  of  the  common  and  the  civil 
law,  and  a  sale,  ex  m  termini,  imports  nothing 
more  than  that  the  bona  Me  purchaser  succeeds 
to  the  rights  of  the  vendor."  The  only  excep- 
tion to  this  rule  in  the  ancient  English  juris- 
prudence was,  that  of  sales  in  markets  overt, 
a  custom  which  has  not  been  introduced  among 
us.  "It  has  been  frequently  held  in  this  coun- 
try that  the  English  law  of  markets  overt  had 
not  been  adopted  and,  consequently,  as  a  gen 
eral  rule,  the  title  of  the  true  owner  cannot  be 
lost  without  his  consent."  2  Kent,  Com., 324, 
and  cases  cited. 

To  whatever  and  however  numerous  excep- 
tions this  rule  of  our  law  may  be  subject,  it  is 

trade,  without  notice  of  any  conflicting  claim,  or 
any  suspicious  circumstances  to  awaken  inquiry.or 
to  put  him  on  his  guard,  will,  as  a  (general  rule,  be 
protected  in  Kis  purchase,  and  unaffected  by  any  la- 
tent claims.  But  tin*-  are  exceptions  to  this  rule, 
and  it  is  supposed  by  the  plaintiff  that  he  comes 
within  them.  He  was  the  owner  of  the  lead,  and 
Collins,  the  master,  who  assumed  the  power  of  dis- 
posing of  it,  was  a  mere  carrier,  to  whom  it  was  in- 
trust* >d  for  the  purpose  of  transportation  :  and  the 
sale  of  it,  by  him, was  without  necessity,  and  wholly 
unauthorized.  It  is,  on  this  ground,  contended  that 
the  sale  was  void,  and  that  no  title  passed  by  the 
transfer.  There  can  be  no  question,  that  an  agent 
for  a  special  purpose  has  no  authority  to  sell  the 
property  of  his  principal,  unless  in  cases  of  absolute 
necessity:  and  It  Is  admitted  that  a  master  of  a  ves- 
sel stands  in  that  relation  to  the  shipper  of  goods. 
Hut  a  master,  who  is  at  the  same  time  consignee  of 
the  goods,  and,  for  still  higher  reasons,one  who  fills 
himself  the  character  of  shipper,  has  an  undoubted 
power  to  sell,  and  bis  hi  ma  fide  transfers  will  be  ef- 
f'-i-f  mil  to  purchasers  against  any  secret  trust  for 
others,  with  which  his  apparent  title  may  be  affect- 
ed. If  it  be  known  to  the  purchaser  that  the  vend- 
or acquire*  the  possession  of  the  goods  and  his  title 
to  them.  In  quality  of  shfpmastcr.or  If  he  has  notice 
of  any  circumstance  tending  t<>  show  that  others 
•re  Interested  In  the  property,  he  buys  at  his  peril, 
and  his  title  will  be  Invalid  as  agnlnxt  the  true  own- 
er. There  Is,  moreover,  one  class  of  eases  to  which 
t In-  luw  extends  a  still  greater  protection.  It  is  the 
CMe  where  the  vendor  acquires  the  possession  of 
the  goods  without  any  act  or  agency  of  the  owner, 
and  against  bis  will:  at,  for  example.where  they  are 
stolen,  or  come  to  the  possessor  by  finding.  In  the 
first  of  these  cased,  no  title  can  be  transferred,  even 
to  a  bona  fair  purchaser:  and  In  the  last,  the  whole 
burden  of  proof,  to  sustain  the  purchase,  is  thrown 
upon  the  buyer.  Reasons  of  policy,  as  well  as  a 
wnae  of  justloe.have  led  tothi-w  rigid  nil' -  In  those 
special  canes,  and  the  favorable  operation  of  them, 
an  general  principles,  to  the  community  at  largo, 
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unquestionably  the  general  and  regulating 
principle,  modified  only  by  the  absolute  neces- 
sity or  the  obvious  policy  of  human  affairs. 
The  Chief  Justice  of  the  Superior  Court  has 
said,  in  his  opinion  on  this  *case,  that  [*277 
"  It  must  be  conceded  that  a  purchaser  for  a 
fair  and  valuable  consideration,  in  the  usual 
course  of  trade,  without  notice  of  any  conflict- 
ing claim  or  any  suspicious  circumstances  to 
awaken  inquiry,  or  to  put  him  on  his  guard, 
will,  as  a  general  rule,  be  protected  in  his  pur- 
chase.and  unaffected  by  any  latent  claim.  But 
there  are  exceptions  to  this  "rule."  Now  lean- 
not  agree  with  the  learned  Chief  Justice  that 
this  is  the  general  rule.  On  the  contrary,  I 
think  it  obvious  that  it  is  but  the  broad  state- 
ment of  a  large  class  of  exceptions  to  the  oper- 
ation of  a  much  more  general  principle,  and 
that  statement  of  exceptions  is  subject  again  to 
many  limitations.  I  have  stated  the  general 
and  governing  law  ;  let  us  now  see  what  are 
precisely  the  exceptions  to  it. 

The  first  and  most  remarkable  class  of  these 
exceptions  relates  to  money,  cash,  bank-bills, 
checks  and  notes  payable  to  the  bearer  or  trans- 
ferable by  delivery  and,  in  short,  whatever 
comes  under  the  general  notion  of  currency. 
It  was  decided  by  Ld.  Ch.  J.  Holt,  at  an  early 
period  of  our  commercial  law,  that  money  nnd 
bills  payable  to  bearer,  though  stolen,  could 
not  be  recovered  after  they  had  passed  in- 
to currency  ;  and  this  "  by  reason  of  the 
course  of  trade  which  creates  a  property  in  the 
holder."  "They  pass  by  delivery  only,  and 
are  considered  as  cash,  and  the  possession  al- 
ways carries  with  it  the  property."  1  Salk., 
126.  A  long  series  of  decisions,  beginning 
with  Miller  v.  Race,  1  Burr. ,  452,  has  now  set- 
tled the  law,  that  possession  of  such  paper  is 

reconciles  us  to  the  severity  with  which  they  some- 
times press  upon  innocent  purchasers.  Ana  all  the 
cases  cited  are  referable  to  and  governed  by  these 
princlples,a8  a  short  review  of  them  will  show.  But 
docs  this  case  come  within  that  privileged  class? 
Collins  was  not  the  master  of  the  vessel  in  which 
the  lead  was  imported,  but  was  the  holder  of  the 
bill  of  lading  signed  by  Johnson,  the  master,  for  it. 
He  was  the  apparent  owner.  The  bill  of  lading  im- 
ported that  it  was  shipped  by  his  agent  for  him,  and 
it  was  consigned  to  ordor,  and  the  bill  of  lading  de- 
livered to  him.  It  was  mixed  up  with  goods  of  his 
own.  He,  thus  vested  with  the  apparent  ownership, 
and  possessing  the  documentary  title.consigned  the 
whole  to  Coffin  &  Cart  wright.  and  contracted  to  sell 
the  lead  to  the  defendants,  who  completed  the  pur- 
chase with  the  consignees,  and  paid  the  price  to 
them.  There  is  no  one  circumstance  in  evidence 
tending  to  show  the  defendants  that  the  plaintiff 
had  any  interest  In  the  property, nor  wa»  there  any- 
thing unusual  or  extraordinary  in  the  transaction 
to  lead  them  to  distrust  the  right  of  Collins  to  sell. 
It  is  not  uncommon  to  consign  goods  to  the  master 
for  sale  by  him.  But,  in  this  case,  Collins  did  not  act 
in  the  character  of  master,  but  of  owner.  He  may 
have  committed  a  fraud  on  the  plaintiff,  but  fraud 
in  the  vendor  is  not  of  itself  sufficient  to  Invalidate 
the  title  of  the  purchaser.  Who  enabled  Collins  to 
commit  the  fraud,  assume  the  ownership,  and  sell 
the  goods?  The  agent  of  the  plaintiff.  He  did  not 
obtain  the  property  by  theft,orby  finding.  The  pos- 
session of  it  was  delivered  to  him  by  the  owner. 
The  delivery  was  for  a  special  purpose.  It  Is  true, 
but  he  was  enabled,  by  that  delivery,  to  change  the 
character  of  the  possession,  and  by  the  new  lulls  of 
lading,  from  the  Intermediate  agent  at  Norfolk,  he 
fraudulently  converted  the  property,  represented 
himself  as  owner,  and  suppress!*!  all  evidence  of  his 
agency  for  the  plaintiff.  To  hold  a  purchase,  by  an 
mm.,-.  MI  (tarty,  of  swh  a  vendor  to  in-  Invalid,  as 
Hgnlnftt  the  plaintiff,  would  IM-  carrying  the  princi- 
ple far  lx«yond  any  caw  latterly  decided,  and  tend  to 
Involve  purchasers  In  great  ana  unreasonable  peril." 
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presumptive  proof  of  property,  and  that  he 
who  received  it  in  the  course  of  trade  for  a 
fair  consideration,  without  any  reason  for  just 
suspicion,  can  hold  it  against  the  true  owner, 
and  recover  on  it  against  the  drawer,  maker 
and  other  parties,  even  if  the  paper  had  been 
stolen  from  or  lost  by  tke  former  holder;  such 
former  holder  retaining  all  his  original  rights 
only  against  the  thief  or  the  finder,  or  who- 
ever received  the  paper  from  them  under  sus- 
picious circumstances.  These  decisions  have 
been  argued  upon  as  authorities  (at  least  in  the 
way  of  analogy)  both  at  bar  and  in  opinions  of 
the  courts,  in  cases  involving  the  same  ques- 
tion as  to  goods  or  other  movable  property. 
278*]  *  Hence,  it  was  inferred  that  goods 
bought  or  received  "in  the  course  of  trade, 
stand  on  the  same  footing  with  bank-notes  or 
checks  so  received."  But  an  examination  of 
the  cases  will  show  that  this  part  of  the  law  of 
negotiable  paper  rests  on  grounds  quite  pecul- 
iar to  itself,  for  the  following  reasons:  1.  The 
protection  of  the  bonaf.de  holder  of  paper,  trans- 
ferable by  delivery, extends  even  to  cases  where 
the  paper  has  been  lost  or  stolen.  But  it  has 
been  often  decided  that  loss  by  accident,  theft 
or  robbery,  does  not  devest  the  title  of  the  own- 
er of  goods,  nor  give  a  title  in  them  to  a  fair 
after  purchaser.  2.  The  rule  is  put  by  all  the 
authorities  on  the  ex  press  and  separate  ground 
of  the  necessity  of  sustaining  the  credit  and 
circulation  of  the  currency.  Thus  Ld.  Ch.  J. 
Hardwicke:  "No  dispute  ought  to  be  made 
with  the  holder  of  a  cash  note,  who  came  fairly 
by  it,  for  the  sake  of  currency,  to  which  dis- 
crediting such  notes  would  be  a  great  disturb- 
ance." See,  too,  the  reasoning  of  Ld.  Mans- 
field, in  all  cases  on  this  head  decided  before 
him.  Thus,  says  he,  in  the  case  of  a  stolen 
note,  Peacock  v.  Rhodes,  1  Doug.,  636:  "An  as- 
signee must  take  the  thing  assigned,  subject  to 
all  the  equity  to  which  the  original  party  was 
subject.  If  this  rule  was  applied  to  bills,  it 
would  stop  their  currency."  Similar  reasons 
HI  e  assigned  for  the  same  decision  by  Ameri- 
can judges.  3.  The  analogy  between  notes  and 
movables  or  goods,  is  expressly  denied  in  the 
leading  cases  on  this  head.  Thus,  in  reply  to 
an  argument  founded  on  that  similarity,  Ld. 
Mansfield  answers,  1  Burr.,  457:  "The  whole 
fallacy  of  the  argument  rests  upon  comparing 
bank  notes  to  what  they  do  not  resemble,  and 
what  they  ought  not  to  be  compared  to,  viz.: 
goods,  or  securities,  or  documents  for  debts. 
Now  they  are  not  goods,  nor  securities,  nor 
similar  to  them;  they  are  treated  as  cash  to  all 
purposes,"  etc. 

Setting  wholly  aside,  then,  this  part  of  the 
law  as  to  cash,  bank-notes,  and  bills  to  bearer, 
as  founded  on  the  peculiar  necessities  of  cur- 
rency and  trade,  and  regulated  by  decisions 
and  usages  peculiar  to  itself,  what  rules  do  we 
find  to  obtain  in  other  instances  of  conflict  be- 
tween the  rights  of  original  owners  and  those 
of  fair  purchasers?  After  a  careful  examina- 
279*]  tion  *of  all  the  English  cases  and  those 
of  this  State,  that  have  been  cited  or  referred 
to.  I  come  to  this  general  conclusion,  that  the 
tille  of  property  in  things  movable  can  pass 
from  the  owner  only  by  his  own  consent  and 
voluntary  act,  or  by  operation  of  law;  but  that 
the  honest  purchaser  who  buys  for  a  valuable 
consideration,  in  the  course  of  trade,  without 
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notice  of  any  adverse  claim,  or  any  circum- 
stances which  might  lead  a  prudent  man  to 
suspect  such  adverse  claim,  will  be  protected 
in  his  title  against  the  original  owner  in  those 
cases,  and  in  those  only,  where  such  owner  has 
by  his  own  direct  voluntary  act  conferred  upon 
the  person  from  whom  the  bona  fide  vendee 
derives  title,  the  apparent  right  of  property  as 
owner,  or  of  disposal  as  an  agent.  I  find  two 
distinct  classed  of  cases  under  this  head,  and 
no  more. 

I.  The  first  is,  when  the  owner,  with  the  in 
tendon  of  sale,  has  in  any  way  parted  with  the 
actual  property  of  his  goods,  with  his  own  con- 
sent, though  under  such  circumstances  of 
fraud  or  error,  as  would  make  that  consent  re- 
vocable, rescind  the  sale,  and  authorize  the  re- 
covery of  the  goods  as  against  such  vendee. 
But  if  the  property  passes  into  the  hands  of 
honest  purchasers,  the  first  owner  must  bear 
the  loss.  Thus,  to  take  an  instance  from  our 
own  reports,  where  goods  were  obtained  by  a 
sale  on  credit,  under  a  forged  recommendation 
and  guaranty,  and  then  sold  to  &  bona  fide  pur- 
chaser in  the  customary  course  of  trade,  the 
second  buyer  was  protected  in  his  possession 
against  the  defrauded  original  owner.  Mow- 
reyv.  Walsh,  8  Cow.,  243.  So,  again;  where 
the  owner  gave  possession  and  the  apparent 
title  of  property  to  a  purchaser,  who  gave  his 
worthless  note,  in  fraudulent  contemplation 
of  immediate  bankruptcy, a  fair  purchase  from 
the  fraudulent  vendee  was  held  to  be  good 
against  the  first  owner.  Root  v.  French,  13 
Wend.,  572;  see,  also,  McCarty  v.  Vickery,  12 
Johns. ,  348.  In  all  such  cases,  to  protect  the 
new  purchaser,  there  must  be  a  full  consent  of 
the  owner  to  the  transfer  of  property,  though 
such  consent  might  be  temporary  only,  ob- 
tained by  fraud  or  mistake  and,  therefore,  re- 
vocable against  such  unfair  first  purchaser. 

*II.  The  other  class  of  cases  in  which  [*28O 
the  owner  loses  the  right  of  following  and  re- 
claiming his  property  is,  ^ttiere  he  has,  by  his 
own  voluntary  actor  consent,  given  to  another 
such  evidence  of  the  right  of  selling  his  goods 
as,  according  to  the  custom  of  trade,  or  the 
common  understanding  of  the  world,  usually 
accompanies  the  authority  of  disposal;  or,  to 
use  the  language  of  Ld.  Ellenborough,  when 
the  owner  "has  given  the  external  indicia  of 
the  right  of  disposing  of  his  property."  Here 
it  is  well  settled  that,  however  the  possessor  of 
such  external  indicia  may  abuse  the  confidence 
of  his  principal,  a  sale  to  a  fair  purchaser  de- 
vests  the  first  title,  and  the  authority  to  sell  so 
conferred,  whether  real  or  apparent,  is  good 
against  him  who  gave  it. 

Thus,  the  consignee,  in  a  bill  of  lading,  is 
furnished  by  his  consignor  with  such  evidence 
of  right  of  disposal,  according  to  the  custom 
and  law  of  trade,  so  that  the  bona  fide  holder 
of  the  bill  indorsed  by  the  consignee  is  entitled 
to  all  the  rights  of  property  of  the  consignor 
in  those  goods,  if  bought  fairly  in  the  course 
of  business,  although  the  actual  consignee,  un- 
der whose  indorsement  he  holds,  has  no  right 
to  the  goods  as  against  the  former  owner.  If 
such  goods  were  not  paid  for,  they  might  be 
stopped  in  transitu  by  the  owner,  unless  his 
consignee  has  already  assigned  his  bill  of  lad- 
ing; but  that  assignment  devests  the  owner  of 
his  right  of  stoppage  against  such  assignee. 
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The  famous  series  of  decisions  in  the  various 
courts  in  the  case  of  Lickbarrow  v.  Mason,  2 
T.  R,  63;  1  H.  Bl.,  357:  5  T.  R,  367,  which 
led  to  the  establishment  of  the  doctrine  of  this 
qualified  negotiability  of  bills  of  lading,  mem- 
orable alike  in  legal  and  commercial  history, 
strongly  illustrates  the  whole  question  before 
us.  There,  Buller  and  his  associate  judges, 
trained  up  at  the  feet  of  the  great  father  of 
English  commercial  jurisprudence,  maintained 
and  established  the  law  as  we  now  hold  it,  un- 
der the  influence  of  Mansfield's  genius,  upon 
his  reasoning  and  on  his  authority,  against 
those  of  Ld.  Loughborough  and  others,  the 
most  learned  lawyers  of  their  times.  All  the 
arguments  and  admissions  of  both  sides  show 
how  deeply  the  general  principle  is  rooted  in 
the  law  of  England,  that  (to  use  Ld.  Lough- 
281*]  borough's  *words)  "mere  possession, 
without  a  just  title,  gives  no  property,  and  the 
person  to  whom  such  possession  is  transferred 
by  delivery  must  take  the  hazard  of  the  title 
of  its  author."  It  is  only  as  an  express  excep- 
tion to  this  rule  that  it  was  maintained,  and 
finally  established,  that  the  custom  of  mer- 
chants, evidenced  and  sanctioned  by  legal  de- 
cisions, and  founded  on  those  conveniences  of 
trade,  so  admirably  stated  by  Buller,  had  com- 
pelled the  courts  to  consider  the  owner  as  giv- 
ing his  consignee  evidence  of  the  power  of  dis- 
posal, which  it  was  not  for  him  to  dispute  when 
the  goods  had  fairly  passed  into  other  hands 
on  the  faith  of  that  evidence.  But  there  is  no 
case  to  be  found,  or  any  reason  or  analogy  any- 
where suggested  in  the  books,  which  would  go 
to  show  that  the  real  owner  could  be  concluded 
by  a  bill  of  lading  not  given  by  himself,  but 
by  some  third  person,  erroneously  or  fraud  u 
lently,  as  in  this  present  case.  The  assignment 
of  the  bill  of  lading  conveys,  not  an  absolute 
right  to  goods,  but  the  right  and  title  merely 
of  the  actual  consignor,  who  alone  is  bound 
by  it. 

Again;  the  owner  may  lose  the  right  of  re- 
covering his  goods  against  purchasers,  by  ex- 
hibiting to  the  world  a  third  person  as  having 
power  to  sell  and  dispose  of  them;  and  this,not 
only  by  giving  a  direct  authority  to  him,  but 
by  conferring  an  implied  authority.  Such  an 
authority  may  be  implied  by  the  assent  to  and 
ratification  or  prior  similar  dealings,  so  as  to 
hold  such  person  out  to  those  with  whom  he  is 
in  the  habit  of  trading,  as  authorized  to  buy  or 
sell.  It  may  be  inferred  from  the  nature  of  the 
business  of  the  agent,  with  fit  accompanying 
circumstances.  "If  a  man,"  says  Bayley,  «/., 
In  Pickering  v.  Bu»k.  15  East,  88,  "puts  goods 
into  another's  custody. whose  common  business 
it  is  to  sell,  he  confers  an  implied  authority  to 
sell;"  and  the  cause  was  decided  on  that  ground. 
But  this  implied  authority  must  arise  from  the 
natural  and  obvious  interpretation  of  facts.ac- 
cording  to  the  habits  and  usages  of  business  ; 
and  it  never  applies  where  the  character  and 
business  of  the  person  in  possession,  do  not 
warrant  the  reasonable  presumption  of  his  bo- 
ing  empowered  to  sell  property  of  that  kind. 
If.  therefore,  to  use  an  illustration  of  IA.  Ch. 
282*]  *./.  Ellen  borough,  in  the  case  lust  cited, 
a  person  intrusts  his  watch  to  a  watchmaker  to 
be  repaired,  the  watchmaker  is  not  exhibited 
to  the  world  as  an  owner,  or  agent,  and  credit 
is  not  given  as  such,  because  he  has  possession 
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of  the  watch;  the  owner,  therefore,  would  not 
be  bound  by  his  sale.  When  these  exceptions 
cease,  the  general  rule  resumes  its  sway;  and 
the  law  is  therefore  clear,  that  an  agent,  for  a 
particular  purpose,  and  under  a  limited  power, 
cannot  bind  his  principal  if  he  exceed  his  pow- 
er. "Whoever  deals  with  an  agent  constituted 
for  a  special  purpose,  deals  at  his  peril,  when 
the  agent  passes  the  precise  limits  of  his  pow- 
er." 2  Kent,  Com.,  621,  and  authorities  cited. 

Beyond  the  precise  exceptions  I  have  above 
stated,  I  think  our  law  has  not  carried  the  pro- 
tection of  the  fair  vendee  against  the  defrauded 
or  unfortunate  owner.  It  protects  him  when 
the  owner's  misplaced  confidence  has  volunta- 
rily given  to  another  the  apparent  right  of  prop- 
erty or  of  sale.  But  if  the  owner  loses  his  prop- 
erty, or  is  robbed  of  it,  or  it  is  sold  or  pledged 
without  his  consent  by  one  who  has  only  a  tem- 
porary right  to  its  use  by  hiring,  or  otherwise, 
or  a  qualified  possession  of  it  for  a  specific  pur- 
pose, as  for  transportation,  or  for  work  to  be 
performed  on  it,  the  owner  can  follow  and  re- 
claim it  in  the  hands  of  any  person,  however 
innocent.  Among  the  numerous  cases  to  this 
effect,  I  will  cite  only  that  of  Hoarev.  Parker,  2 
T.  R,  376,  which  I  select  not  only  on  account 
of  the  strong  and  unhesitating  manner  of  the 
decision,  but  because  it  was  pronounced  by  the 
very  judges  who,  in  the  case  of  Lickbarrow  v. 
Mason,  had  carried  the  protection  of  a  bonafide 
purchaser  under  a  bill  of  lading  far  beyond  the 
rigor  of  the  ancient  law.  There, plate  had  been 
pawned  by  a  widow  who  had  only  a  life  inter- 
est in  it  under  her  husband's  will,  of  which  fact 
the  pawnee  had  no  notice.  It  was  not  doubted 
that  the  lien  for  the  moneys  advanced  on  such 
pledge  was  void  against  the  remainder  man, 
after  the  widow's  death.  "Per  Ouriam:  This 
point  is  clearly  settled,  and  the  law  must  re- 
main as  it  is,  until  the  Legislature  think  fit  to 
provide  that  the  possession  of  such  chattels  is 
proof  of  ownership." 

*In  order  to  decide  in  such  conflicts  [*283 
between  the  claims  of  equally  meritorious  suf- 
ferers by  the  wrong  of  a  third  party,  public 
policy  must  draw  an  arbitrary  line  somewhere, 
and  the  greatest  merit  of  such  a  rule  must  be 
its  certainty  and  uniformity. 

The  rule  of  our  law,  as  I  understand  it,  is 
perfectly  consistent  with  the  equity  between 
the  parties,  as  far  as  such  equity  can  apply ; 
and  it  serves  the  great  interests  of  commerce, 
in  a  State  of  such  extensive  foreign  and  do- 
mestic trade  as  ours,  by  protecting  the  prop- 
erty of  the  stranger,  as  well  as  of  our  own  citi- 
zens, against  the  possible  frauds  of  carriers  by 
sea,  or  by  internal  transportation,  whilst  it 
throws  upon  the  resident  merchant  the  respon- 
sibility of  taking  care  with  whom  he  deals. and 
te&ches  him  a  lesson  of  wholesome  caution.  It 
is  no  mean  proof  of  the  wisdom  of  the  rule,  that 
it  agrees  in  substance  with  the  provisions  of  the 
Napoleon  Code.  The  Code,  like  our  law.  holds 
as  a  general  rule,  that  the  sale  of  goods,  by  any 
but  the  true  holder,  is  a  nullity;  "  La  vente  de 
laeftoutTautruieftnullf."  Code  Civil,  III.,  art. 
1599.  It  confines  the  authority  of  the  special 
agent  or  mandatatre  to  the  strict  limits  of  his 
power;  and  in  sales,  the  power  must  always  be 
special  and  express.  Code  Civil,  art.  1989.  It 
allows  the  right  of  revendication  or  stoppage 
in  trantitu  against  the  insolvent  or  fraudulent 
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purchaser  or  consignee  ;  but  that  right  ceases, 
as  with  us,  against  the  consignee,  when  the 
goods  have  been  fairly  sold  according  to  the 
bills  of  lading;  "vendues  sans  fraude  sur  fac 
tures  et  connaisements."  Code  de  Commerce,  Liv. 
III.,  art.  576,  577,  578.  The  Scotch  law,  as  I 
gather  from  Bell's  Commentaries,  lays  down  a 
different  rule,  that  "A  purchaser.in  the  course 
of  trade,  should  be  protected  in  the  purchase 
of  goods  from  anyone  who  has  them  in  lawf u" 
possession."  This  agrees  with  the  doctrine  of 
our  Superior  Court,  and  might  be  a  safe  enough 
rule,  if  generally  adopted  and  understood.  But 
it  is  not  the  rule  of  our  own  law, which  is.per 
haps,  quite  as  wise.as  well  as  certainly  foundec 
on  a  much  larger  and  wider  commercial  experi- 
ence. 

Let  us  apply  these  conclusions  to  the  present 
case.  Collins,  the  person  whose  sale  it  is  as- 
284*]  serted  must  devest  the  *original  owner 
of  his  rights  in  favor  of  the  bonafide  purchas- 
er, stands,  it  is  said  by  the  Superior  Court,  in 
a  double  relation  of  "  a  master,  who  is  at  the 
same  time  the  consignee  of  the  goods.and  who 
himself  filled  the  character  of  shipper.and  has, 
therefore,  an  undoubted  power  to  sell,  and  his 
bonafide  transfer  will  be  effectual  to  purchas- 
ers against  any  secret  trust  for  others  with 
Which  his  apparent  title  might  be  affected. " 
Had  the  lead  been  consigned  to  Collins  from 
the  intermediate  port, by  the  owner  or  his  agent, 
this  would  be  true.  But  it  is  shipped  by  My- 
ers, of  whom  neither  the  owner,  nor  any  one 
with  full  power  to  represent  him  in  this  mat- 
ter, had  any  knowledge  as  an  agent , and  under 
whose  care  the  vessel  and  cargo  were  placed 
by  Collins,  so  that  he  appeared  only  as  his  rep- 
resentative, and  thus  he  styles  himself  in  the 
bill  of  lading.  The  plaintiff  below  comes  in 
nowise  within  the  rule  I  have  stated.  He  has 
neither  given  to  Collins  documentary  and  mer 
cantile  evidence  of  property  in  a  bill  of  lading 
from  himself  or  his  own  agent  with  competent 
power,  nor  the  evidence  customary  in  business, 
such  as  to  hold  him  out  as  an  agent  authorized 
to  change  the  title  of  his  property  in  his  goods. 
The  assumed  authority  of  shipping  goods  in 
his  own  name  and  to  his  own  order, at  Norfolk, 
and  the  documentary  evidence  of  it  in  the  bill 
of  lading,  can  have  no  more  effect  as  to  the  title 
of  the  property. than  if  he  had  forged  such  a  bill 
of  lading  at  New  Orleans. 

Neither  does  the  selection  of  a  ship  and  its 
master  vest  in  the  master  any  implied  author- 
ity to  sell  the  ship,  or  any  part  of  her  cargo. 
His  business  is  to  carry  the  goods,  and  no  more, 
with  some  other  clearly  defined  and  very  lim- 
ited powers,  to  be  exercised  only  in  cases  of 
absolute  necessity.  He  stands  in  the  same  le- 
gal relation  to  his  cargo  with  the  watchmaker, 
in  the  case  supposed  by  Ld.  Ellenborough.who 
has  in  his  hands  a  watch  to  be  repaired.  He  is 
not  exhibited  to  the  world  as  the  owner.or  agent 
for  selling  ;  and  if  he  does  sell  it,  the  sale  is 
void  against  the  true  proprietor.  The  law  of 
shipping  is  well  known  to  the  commercial 
world,  to  declare  that  the  master  has  no  au- 
thority to  sell  the  cargo,  or  any  part  of  it,  un- 
285*]  less  under  circumstances  *of  pressing 
necessity  abroad;  and  of  that  absolute  necessi- 
ty, the  burden  of  proof  rests  on  the  purchaser, 
and  the  presumption  is  against  it.  As  Judge 
Bayley  states  the  law,  8  Barn.  &C.,  196:  "The 
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captain  has  no  right  to  act  as  agent  for  the 
owner  of  goods,  unless  in  absolute  necessity. 
The  purchaser  obtains  no  property  by  the  act 
of  his  professing  to  sell."  And  this  was  held 
where  the  master  acted  in  perfect  good  faith. 
How  much  stronger  is  the  case  of  a  probable 
fraud!  Thus  again;  in  Freeman  v.  E.  I.  Co.,  5- 
Barn.  &  C., 619, Abbot, Ch.  «7.,says:  "A  sale  of  a 
cargo,  or  any  part  of  it,  by  the  master,  can  con- 
fer no  title.unless  there  was  an  absolute  necessi- 
ty," and  the  reason  of  the  rule  is  thus  assigned 
by  Judge  Best  in  the  same  case:  "A  carrier  by 
sea  and  by  land  stands  in  the  same  relation  to- 
the  owner  of  goods  to  be  carried.  Their  duty  is 
to  carry  the  goods,  and  the  authority  only  such 
as  is  necessary.  The  purchaser,  knowing  that 
necessity  alone  can  justity  the  sale,  and  give 
him  a  title  to  what  he  buys,  will  assure  himself 
that  there  is  a  real  necessity  for  the  sale  before 
he  makes  the  purchase;  and  caution  on  his  part 
will  prevent  what  has  frequently  happened, the 
fraudulent  sale  of  ships  and  cargoes  in  foreign 
ports."  Such,  then,  being  the  well  settled  and 
generally  known  law.  the  selection  of  a  master 
or  any  other  carrier,  by  sea  or  land, does  noth- 
ing to  exhibit  such  carrier  to  the  world  as  hav- 
ing the  power  of  disposing  of  the  goods  he  car- 
ries. The  owner  does  nothing  to  enable  him  to 
commit  a  fraud  on  third  persons.  He  gives 
merely  a  qualified  possession,  and  if  that  is 
turned  into  an  assumed  right  of  ownership,  it 
is  a  tortious  conversion,  and  will  not  devest  the 
owner's  title. 

It  is  true  that  the  rule  will  sometimes.as  was 
urged  by  Ch.  J.  Jones,  "  involve  purchasers 
in  great  perils; "  but  that  peril  can  scarcely  be 
called  "  unreasonable,"  since  there  is  a  reason 
of  public  policy  of  at  least  equal  weight  to  coun- 
terbalance this  inconvenience.  It  is  the  same 
which  is  the  ground  of  the  absolute  prohibition 
to  a  master  or  carrier  to  sell  the  goods  he  trans- 
ports, except  under  insurmountable  necessity; 
it  is  to  prevent.in  the  language  of  the  court  in 
the  case  just  quoted,  5  Barn.  &  C.,620,  "fraud- 
ulent sales  of  ships  and  cargoes  in  foreign 
ports."  Now  the  *fraudulent  consign-  [*28B 
ment  or  change  of  the  apparent  evidence  of 
property  for  the  purpose  of  selling  elsewhere, 
is  but  another  form  of  the  same  evil.  I  may 
add  that  this  same  rule,  however  rigid  and  oc- 
casionally hard  in  its  operation, is  no  small  safe- 
guard to  the  protection  of  the  owner's  rights 
in  goods  and  other  property,  in  active  com- 
merce necessarily  placed  under  the  temporary 
control,  and  in  the  legal  though  qualified  pos- 
session of  agents,  sailors,  carriers,  boatmen, 
servants  and  clerks.as  well  as  of  those  who  may 
have  them  stored  for  safe  keeping,  and  their 
clerks,  porters  and  servants. 

On  the  other  question,  as  to  the  right  of  the 
defendants  below  to  stand  in  the  place  of  their 
vendor, and  to  be  protected  to  the  extent  of  the 
charges  on  the  lead  for  freight,  as  claimed  by 
Collins,  I  need  say  but  little.  The  right  of  lien 
in  such  circumstances  (if  any  right  exist  here), 
depends  upon  actual  possession  by  the  factor 
or  carrier  or  his  immediate  agent.  When  the 
goods  are  sold  and  delivered  to  a  third  person, 
;he  lien,  as  such,  expires  with  the  possession. 
This  is  the  distinction  between  the  present  case 
and  the  former  suit  against  Coffin  &  Cartwright, 
who  were  immediate  agents  or  bailees  of  Col- 
ins. 
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The  two  courts  below  have  agreed  in  decid 
ing  against  the  validity  of  the  objections  to  the 
evidence  raised  on  the  trial  of  the  cause,  anc 
I  have  nothing  to  add  to  the  reasons  they  assign 
to  all  of  which  I  fully  assent. 

The  importance  of  the  principles  and  rules 
not  only  of  decision  but  of  active  business  in 
volved  in  this  cause,  especially  in  relation  to 
that  vast  and  busy  community  which  I  irnme 
diately  represent  in  this  body,  has  led  me  to 
examine  this  whole  head  of  law  with  an  inter 
est  and  at  a  length  wholly  disproportioned  to 
the  amount  of  value  in  controversy.  If  the 
views  I  have  been  able  to  present  shall  in  any 
way,  directly  or  indirectly,  tend  to  settle  the 
law  on  this  head,  or  make  it  more  clearly  and 
correctly  understood,  the  study  I  have  given 
the  subject  will  have  been  well  bestowed. 

I  am  of  opinion  that  the  judgment  of  the  Su 
preme  Court,  reversing  that  of  the  Superior 
Court  of  N.  Y.,  be  affirmed. 

Judgment  unanimously  affirmed. 
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1  Hun,  279 :  3  Hun,  714 ;  12  Hun.  26 ;  18  Hun,  281 ;  3 
Barb.,  30  ;  8  Barb.,  315;  16  Barb.,  78:  28  Barb.,  184; 
32  Barb.,  177  ;  37  Barb..  563 ;  40  Barb.,  635  ;  45  Barb., 
501;  47  Barb..  651;  50  Barb.,  144;  2  T.  &  C.,  402;  3  T.  &  C.. 
685:  6  T.  &  C.,  150 ;  5  How.  Pr..l64;  11  How.  Pr.,  496 ;  28 
How.Pr.,  69:  2  Abb.  Pr.,  218;  28andf..  66;  5Sandf.,173; 
3  Duer,  352 ;  4  Duer,  559 ;  1  Bos.,  502,  503 :  4  Bos-,  168; 
6  Bos..  130 ;  6  Bos.,  409 ;  1  Sweeny,  449 ;  1  She-Id.,  52 ; 

1  E.  D.  8.,  25 ;  1  Hilt.,  88 ;  2  Hilt.,  98  :  2  Daly,  436 ;  3 
Daly.  52 ;  5  Daly,  103.  109 ;  32  111..  424 ;  17  Minn.,  40 ;  48 
Pa.  St.,  18;  20  Am.  Rep.,  209  (55  N.  H.,  287);  36  Am. 
Rep.,  480  (71  Mo.  198);  41  Am.  Rep.,  521  (37  Ohio  St.. 
869). 

Apparent  right  of  property—  What  acts  wW.  confer. 
Cited  ln-3  Lans..  240 ;  6  Laos..  402 ;  1  E.  D.  S.,  258 ; 

2  Daly,  63 ;  Co.  R.  N.  8..  221 ;  42  Cal.,  147. 
PosMnnon.  evidence  of  property— Doctrine  applied. 
Cited  in— 13  N.  Y.,  126 ;  20  Hun,  253 ;  21  Hun.  454. 
Waiver  of  lien  by  claim  of  purchase— Estoppel. 
Cited  in-83  If.  Y..  661 ;  18  Hun,  392 ;  19  Hun,  520 ; 

10  Barb..  187 ;  58  How.  Pr.  463 ;  23  Cal.,  611. 
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Insurance  of  Vessel  on  Time  —  Warranty  of  Sea- 
worthine»»  —  Defect  Anting  after  Commence- 
ment of  Ruk,  and  Permitted  to  Continue 
through  Bad  Faith  or  Want  of  Ordinary  Dil- 
igence, Discharges  Undeinoriter  Only  at  to  Con- 
tequence*  of  such  Want  of  Faith,  Prudence  or 
Diligence  —  Abandonment  —  Total  Lou  —  Un- 
derwriter, Discharged  when  —  Jjork  of  Fund* 
to  make  Repairs  —  Value  of  Vessel—  Parties, 
Bound  by  Amount  Inserted  in  Policy. 


.—  Marine  insurance. 

1.  Warranty  of  seaworthiness.  See  Sllva  v.  Low,  1 
Johns.  CM.,  184.  note;  Warren  v.  United  Inn.  Co.. 
2  Johns.  Ca«.,  231,  not*  ;  Taleott  v.  Coin.  Ins.  Co.,  2 
John*.,  124,  note. 

2.  Atmmliinmcnt.     8eo,    generally,    Abbott     v. 
Broomc.  1  Cal.,  292,  note  ;   Smith  v.  Bt-ll.  2  Cai.  Cat.. 
153,  note  ;  Smith  v.  Htrlnhauh.  2  Cal.  Can..  158.  note  ; 
Cartoon  v.  Phtnnlx  Ins.  Co..  9  Johns.,  1,  wife;  8uy- 
•liim  v.  Wyckoff,  1  Johns..  181.  note. 
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In  the  insurance  of  a  vessel  on  time, the  warranty 
of  seaworthiness  is  complied  with,  if  the  vessel  be 
in  an  unexceptionable  condition  at  the  commence- 
ment of  the  risk;  and  the  fact  that  she  subsequently 
sustained  damage,  and  was  not  properly  refitted  at 
an  intermediate  port,  does  not  discharge  the  insurer 
from  subsequent  risk  or  loss,  provided  such  loss  be 
not  the  consequence  of  the  omission. 

A  defect  of  seaworthiness,  arising  after  the  com- 
mencement of  the  risk,  and  permitted  to  continue 
from  bad  faith  or  want  of  ordinary  prudence  or  dil- 
igence on  the  part  of  the  owner  or  his  agents,  dis- 
charges the  underwriter  from  liability  for  any  loss, 
the  consequence  of  such  want  of  faith,  prudence  or 
diligence:  but  does  not  affect  the  contract  of  insur- 
ance as  to  any  other  risk  or  loss  covered  by  the  pol- 
icy, and  not  caused  or  increased  by  such  particular 
defect. 

The  insurer  is  not  liable  either  in  the  case  of  a 
technical  total  loss  or  actual  loss,  where  it  appears 
that  the  necessity,  the  prima  facie  ground  of  aban- 
donment though  real, was  yet  the  result  of  culpable 
negligence,  or  want  of  due  diligence  on  the  part  of 
the  owner  or  bis  agents. 

Under  ordinary  circumstances,  a  vessel  cannot  be 
abandoned  as  for  a  constructive  or  technical  total 
loss,  on  the  ground  of  the  inability  of  the  master  to 
obtain  funds  to  make  necessary  repairs,  where  the 
owner  is  chargeable  with  want  of  ordinary  prudence 
in  furnishing  funds  or  credit,  and  especially  where 
he  has  deprived  the  master  of  the  means  ordinarily 
possessed  by  him  to  obtain  funds  or  credit. 

In  determining  the  right  to  abandon  as  for  a  tech- 
nical total  loss  in  reference  to  the  cost  of  repairs,the 
parties,  it  seems,  are  concluded  by  the  sum  inserted 
in  the  policy  as  the  value  of  the  vessel,  and  are  not 
allowed  to  give  proof  of  its  real  value. 

Citations-3  Serg.  &  R.,  25;  11  Pick.,  227  ;  7  Pick.. 
259 ;  1  Lond.  Jur.,  430 ;  3  Mas.,  27,  65 ;  16  Pick.,  312 ; 
Cleriae,278,  Le  Guidon  De  La  Mer.,  ch.7,sec.  1:  Poth., 
Traite  Du  Cont.D'Assur.,No.  118;  Code  de  Com.,  art. 
369;  Pard  De  Droit,  Com.,  pt.  3,  tit.  5.  ch.  3,  sec.  4,  n. 
842,  Tome  3,  p.  370;  1  Mann.  &  R.,  671 ;  1  Phil.  Ins.. 
115. 117 ;  2  Phil.  Ins..  114, 119, 179 : 1  Burr.,  341 :  3  Kent, 
Com.,  318,  322;  14  East.  382,  481;  11  Pick..  227,  249; 
Jones.  Bail.,  118;  Story,  Bail.,  8;  Hughes,  Ins..  272;  9 
Cow..  168. 

ERROR  from  the  Supreme  Court.  Ogden  & 
M'Comb  brought  an  action  in  the  Superior 
Court  of  Law  of  the  City  of  N.Y.,  on  a  policy 
of  insurance  underwritten  by  the  American 
Ins.  Co.,  on  three  fourths  of  a  schooner.in  the 
names  of  Ogden  &  M'Comb,  as  the  agents  of 
the  owner — loss  payable  to  them.  The  policy 
was  on  time.for  six  months  from  Nov.  17,1829 
— sum  insured.  $1,800.  The  vessel  sailed  Nov. 
26,  on  a  voyage  from  N.Y.  to  Charleston, from 
thence  to  Norfolk,  and  from  thence  to  St. 
Thomas,  in  the  West  Indies.  Whilst  going  into 
Charleston  harbor,  and  while  the  vessel  was  in 
charge  of  a  pilot,  the  small  bower  anchor  was 
lost  on  *the  outward  bar.  The  schooner  [*288 
did  not  go  up  to  the  city,  but  discharged  her 
cargo.which  consisted  of  stone,  about  one  and 
a  half  miles  from  the  city.  The  vessel  remained 
in  the  harbor  five  or  six  days;  the  pilot  engaged 
to  get  up  the  anchor,  but  did  not  do  so  ;  and 
the  wino  being  fair.the  schooner  sailed  for  Nor- 
folk, where  she  arrived  in  safety.  On  her  ar- 
rival there,  the  master  made  inquiries  for  an 
anchor, but  could  not  procure  one  of  a  suitable 
size;  those  he  Raw  were  loo  heavy  or  too  light.  He 
remained  at  Norfolk  nine  or  ten  days. took  in  a 
cargo  of  shingles,  and  proceeded  on  his  voyage 
to  8t.  Thomas,  Jan. 7.  Three  days  afterwards, 
the  schooner  sprung  a  leak,  in  consequence  of  a 
heavy  cross  sea,  and  in  three  days  more,  she 
encountered  a  severe  gale  of  wind,  with  a  heavy 
sea  ;  her  sails  were  split,  and  the  mainmast 
sprung. and  the  vessel  became  very  leakv.  She, 
iowevcr,  succeeded  in  reaching  St.  iMmmas 
Jan.  25.  The  master,  afti-r  making  inquiries 
of  mechanics, made  an  estimate  that  the  vessel 
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could  not  be  repaired  and  rendered  seaworthy 
for  less  than  $1,700.  The  cargo  was  discharged, 
and  a  survey  was  taken  of  the  vessel  by  three 
surveyors  appointed  by  the  U.  S.  Consul,  who 
reported  that  the  repairs  might  be  made  for 
$800  or  $900.  The  master  was  wholly  desti- 
tute of  funds  ;  the  consignees  of  the  cargo  re- 
fused to  make  advances,  the  freight  having 
been  previously  been  drawn  for.  and  they  hold- 
ing a  protested  draft  for  the  same;  and  money 
could  not  be  obtained  on  bottomry,  although 
the  master  attempted  to  raise  money  in  that 
way  for  the  purpose  of  making  repairs.  Under 
these  circumstances, the  vessel  was  sold  at  auc- 
tion, and  brought  only  the  sum  of  $388. 32.  The 
plaintiffs  abandoned  as  for  a  total  loss.  The 
Ins. Co.  offered  to  pay  the  damage  as  estimated 
by  the  surveyors  at  St.  Thomas  ;  which  offer 
the  plaintiffs  refused,  and  brought  their  suit. 
The  counsel  for  the  defendants  requested  the 
judge  to  charge  the  jury:  1.  That  St.  Thomas 
being  the  port  of  destination,  the  inability  of 
the  master  to  procure  there  the  necessary  funds 
for  repairing  the  vessel,  was  not  a  sufficient 
ground  of  abandonment  ;  2.  That  the  policy 
being  on  time,  the  warranty  of  seaworthiness 
289*]  attached  as  a  *condition  precedent  at 
the  commencement  of  each  voyage  during  the 
period  which  it  covered,  and  that  it  being  ad- 
mitted that  the  vessel  was  unseaworthy  from 
the  want  of  an  anchor  when  she  left  Charles- 
ton, and  also  when  she  left  Norfolk,  the  de 
fendants  were  discharged  from  all  subsequent 
perils;  or  if  the  judge  was  of  a  different  opin- 
ion, that  then  he  should  charge  that  the  evidence 
was  not  sufficient  to  excuse  the  laches  of  the 
master  in  not  recovering  his  anchor  or  obtain- 
ing a  new  one  at  Charleston,  and  that,  there- 
fore, the  defendants  were  discharged  from  all 
subsequent  liability;  and  3.  That  if  the  judge 
should  be  of  opinion  that  the  laches  of  the  mas- 
ter at  Charleston  were  sufficiently  excused,  then 
that  he  should  charge  the  jury  that  it  was  the 
duty  of  the  master.after  his  arrival  at  Norfolk, 
if  an  anchor  could  not  there  be  obtained,  to 
procure  one  from  a  neighboring  port ;  and  if 
the  jury  should  be  of  opinion  that,  by  sending 
to  Baltimore  or  N.  Y.,  or  any  other  neighbor- 
ing port,  the  master  could  have  obtained  an 
anchor  without  an  unreasonable  delay  of  the 
voyage,  then  that  the  defendants  were  entitled 
to  their  verdict.  The  judge  charged  the  jury 
that  the  inability  of  the  master  to  procure  the 
necessary  funds  at  St.  Thomas  was  a  valid  cause 
of  abandonment;  and  further  instructed  them 
that  the  vessel  continued  to  be  covered  by  the 
policy  during  the  voyage,  and  that  the  plaint- 
iffs were  entitled  to  recover  if  the  negligence 
and  laches  imputed  to  the  master  were  suffi- 
ciently excused,  and  that  the  material  question 
of  fact  on  that  point  was,  whether  the  master 
made  use  of  due  diligence  at  Norfolk  to  obtain 
an  anchor.  The  defendants  excepted  to  the 
charge.  The  jury  found  a  verdict  for  the  plaint- 
iffs for  $2,161,  on  which  judgment  was  ren- 
dered. The  defendants  sued  out  a  writ  of  error, 
and  removed  the  record  into  the  Supreme 
Court,  where  the  judgment  was  affirmed.  See 
opinions  delivered  in  Supreme  Court,  15  Wend. , 
535,  e t  seq.  The  defendants  thereupon  removed 
the  record  into  this  court, where  the  cause  was 
argued  by, 
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Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 
Mr.  S.  P.  Staples,  for  defendants  in  error. 

*Pointsfor  the  plaintiffs  in  error.  [*29O 

I.  The  warranty  of  seaworthiness  is  a  con- 
dition going  to  the  whole  contract  of  insur- 
ance. It  attached  as  a  condition  at  Charleston, 
and  at  Norfolk;  and  was  broken  by  the  sailing 
without  a  small  bower  anchor,  and  thus  in  a 
confessedly  unfit  state  for  the  voyage;  and  the 
court  erred,  in  not  having  thus  charged  the 
jury,  as  requested  by  the  defendants'  counsel. 
Putnam  v.    Wood,  3  Mass.,  481  ;  2  Phil.  Ins., 
114,  115;  Paddock  v.  Ins.  Co.,  11  Pick.,  227. 

II.  There  was  no  legal  evidence  upon  which 
could  be  submitted  to  the  jury,  the  question  of 
an  excuse  or  laches  at  Charleston  or  Norfolk: 
1.  Because  the  master  had  no  right  to  go  to 
sea  on  a  blind  expectation  of  picking  up  an  an- 
chor he  had  lost  in  the  ocean.     2.  Because  he 
had  no  funds  nor  credit  to  get  an  anchor  at 
Charleston  and,  therefore,  there  was  no  place 
for  the  exercise  of  diligence  on  the  subject,  and 
none  was  in  fact  exercised.  3.  Because  at  Nor- 
folk he  had  no  funds,  and  he  does  not  show 
that  he  had  any  credit;  and  for  these  reasons 
also  no  diligence  there  could  be  otherwise  than 
illusory. 

III.  The  breach  of  the  condition  of  sea- 
worthiness discharges  the  insurer  from  all  sub- 
sequent losses,  and  is  not  a  mere  exemption 
from  the  consequences  of  the  defect.  Phil.  Ins., 
117  ;  2  Id.,  103;  Park,  Ins.,  ch.  11,  of  seaworth- 
iness; Hughes,  Ins.,  263,  269;  Christie  v.  Sec- 
retan,  8  T.  R.,  192;  Sttvav.  Low,  1  Johns.  Gas., 
184.  198;  Craig  v.  Ins.  Co.,  Pet.  C.  C..  410,  416; 
Wilkie  v.  Geddes,  3  Dow.,  60.  It  is  a  condition 
annulling  the  contract;  not  a  promise  merely 
assuming  the  consequences  of  a  deficiency. 
All  the  doctrines  of  insurance  law  pronounce 
the  contract  void  after  the  condition  or  war- 
ranty is  broken.    A  different  rule  as  to  war- 
ranties in  insurance  would  defeat  all  the  pro- 
tection afforded  by  them,  from  the  want  of 
connection,  control  or  knowledge  by  the  in- 
surer in  respect  to  the  property  insured  while 
absent  en  the  voyage.     The  only  exception,  if 
any,  is  where  the  ship  having  been   unsea- 
worthy, has  been  made  seaworthy  before  the 
loss.    Weirv.  Aberdeen,  2  Barn.  &  Aid.,  320; 
see  Hughes,  269,  *270.  Adeviationhas  [*29  1 
the  effect  of  discharging  the  contract,  and  not 
merely  of  throwing  consequences  on  the  in- 
sured. So  of  misrepresentation  or  concealment. 
1  Phil.  Ins.,  110.  So  of  any  breach  of  warranty. 
Id.,  127,  and  cases  cited. 

IV.  The  inability  of  the  master  at  St.  Thomas 
to  procure  the  necessary  funds,  was  not  a  valid 
cause  of  abandonment.  See  Peale  v.  Mer.  Ins. 
Co.,  3  Mason,  65;  2  Marsh,  562;  Hughes,  387; 
1  Phil.,  389. 

1.  Because  such  inability  arose  from  culpa- 
ble neglect  and  remissness  in  sending  the  ves- 
sel on  the  voyages  without  funds,   without 
credit,  and  without  the  ordinary  resources  af- 
forded by  the  freight.     Van  Beuren  v.  Wilson, 
9  Cow.,  168. 

2.  Because  this  inability  is  a  circumstance 
merely  personal  to  the  party  in  the  adventure, 
and  does  not  grow  out  of  the  perils  of  the  sea, 
or  anything  connected  with  the  usual  course  of 
trade  on  which  the  contract  is  based.     Sale  of 
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cargo  for  necessities  of  the  vessel  is  not  a  loss 
for  which  the  insurer  is  responsible.  Hughes, 
219,  220. 

3.  Because  such  a  rule  would  make  the  same 
extent  of  loss,  in  a  vessel  of  the  same  value  and 
at  the  same  port,  a  ground  of  abandonment, 
where  the  insured  had  withdrawn  all  his  funds 
and  had  no  credit;  and  no  ground  of  abandon- 
ment, where  the  insured  had  funds  or  credit, 
and  thus  introduce  a  capricious  inequality. 

4.  Because,  the  rule  being  settled,  that  where 
the  repairs  are  practicable,  the  vessel  is  not 
deemed  subject  to  abandonment  unless  the  re- 
pairs (deducting  one  third  new  for  old)  exceed 
half  the  value  of  the  repaired  vessel;  therefore 
it  is  the  duty  of  the  assured  to  retain  and  repair 
his  vessel;  his  inability  to  discharge  this  duty 
is  his  misfortune  or  fault,  and  not  that  of  the 
insurer.  It  is  similar  to  the  master's  agency:  if 
the  vessel  be  damaged  beyond  half  her  value, 
he  is  agent  of  the  assurers;  if  within  half  her 
value,  of  the  assured.  1  Phil.,  Ins.,  468. 

5  The  rule  "that  the  right  of  abandonment 
is  to  be  judged  of  by  all  the  circumstances  of 
each  particular  case,"  is  to  be  understood  in  re- 
lation to  the  circumstances  of  the  property  it- 
self, and  not  to  the  circumstances  of  the  in- 
21)2*]  surer;  and  *in  relation  to  the  various 
circumstances  which  have  in  law  been  hereto- 
fore held  grounds  of  abandonment;  otherwise 
the  rule  becomes  futile  from  its  indefiniteness. 

6.  The  rule  contended  for  by  the  plaintiffs 
in  error,  contemplates  only  a  reasonable  obli- 
gation to  provide  some  means  for  the  vessel  at 
the  known  ports  of  destination.     And  if  the 
rule  of  abandonment  now  contended  for  applies 
at  the  port  of  destination,  it  will  equally  apply 
at  the  port  of  departure;  so  that  a  trivial  acci- 
dent to  a  ship  in  the  very  port  of  the  owner, 
would  warrant  an  abandonment  if  he  were  in- 
solvent. 

7.  The  mere  good  faith  of  the  master,  in 
abandoning  or  selling  his  ship,  does  not  create 
a  total  loss?  unless  the  circumstances  upon 
which  he  acted  of  themselves  were  a  ground  of 
abandonment.  2  Pick..  281;  Inn.  Co.  v.  South- 
gatr,  5  Pet.,  621;  2  Phil.  Ins.,  292. 

Point*  for  the  defendants  in  error. 

I.  The  nonsuit  was  correctly  refused. 

II.  The  charge  of  the  court.that  the  inability 
to  procure  funds  at  St.  Thomas  was  a  sufficient 
cause  of  abandonment,  was  correct.     1  Phil. 
Inv.  11;  Read  v.  Bonham,  8  Brod.  &  B.,  884; 

I  Hing.,  445;  Int.   (Jo.  v.  Center,  4  Wend..  46. 

III.  The  charge  of  the  court,  that  if  due  dil- 
igence had  been  used  to  keep  the  vessel  sea 
worthy,  she  was  covered  by  the  policy,  was 
correct;  and  the  judgment  ought  to  be  affirmed 
with  costs.     Wier  v.  Aberdeen,  2  Barn.  &  Ad.. 
820;  Hughes,  Ins..  269.  etc.;   Weir  v.  HoUli 
worth.  1  Man.  &  Ry.,  678;  Paddock  v.  ln».  Co., 

II  Pick..  227.  288  ;  2  Phil.  Ins..  115;  Int.  Co. 
T.  Cotheal,!  Wend.,  81. 

After  advisement,  the  following  opinions 
were  delivered: 

By  the  Chancellor.  Two  questions  are  pre- 
sented for  the  consideration  of  the  court  in  this 
case:  1.  Whether  there  was  a  breach  of  the 
implied  warranty  of  seaworthiness,  by  the  de- 
parture of  the  ship  from  Charleston,  on  her 
Hl>:{»]  *second  passage  after  the  commence- 
ment of  the  risk  without  providing  a  new  an- 
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chor  in  the  place  of  the  one  that  was  lost  in 
going  into  that  port;  and,  2.  Whether  the  mas- 
ter was  justified  in  selling  the  vessel,  for  the 
want  of  funds  to  repair,  in  her  third  port  of 
discharge  after  the  commencement  of  the  risk; 
although  the  actual  cost  of  repairs  at  that  port, 
deducting  one  third  new  for  old,  would,  if  the 
master  had  been  furnished  with  funds  or  had 
possessed  the  ordinary  means  of  obtaining 
them,  have  been  less  than  half  the  value  of  the 
vessel  as  fixed  by  the  parties  in  the  policy. 

The  fact  that  the  loss  of  the  anchor  rendered 
the  vessel  unseaworthy,  even  for  the  coasting 
trade,  was  not  disputed  on  the  trial;  although 
the  damage  which  afterwards  occurred  to  the 
vessel  upon  her  passage  from  Norfolk  to  St. 
Thomas  was,  in  fact,  in  no  way  attributable 
to  the  want  of  a  second  anchor.  If  upon  a 
time  policy,  like  the  present,  the  implied  war- 
ranty that  the  vessel  is  seaworthy,  applies  to 
the  commencement  of  each  separate  passage 
during  the  continuance  of  the  risk,  even  where 
such  unseaworthiness  has  been  caused  by  the 
perils  insured  against,  then  it  was  perfectly 
immaterial  whether  the  master  had  or  had  not 
a  reasonable  excuse  for  leaving  either  the  Port 
of  Charleston  or  the  Port  of  Norfolk  without 
replacing  the  small  bower  anchor  which  was 
lost  upon  the  Charleston  bar.  On  the  other 
hand,  if  there  was  no  such  warranty  of  sea- 
worthiness, then  as  the  anchor  was  lost  by  a 
peril  insured  against,  and  the  subsequent  dam- 
age to  the  vessel  at  sea  was  in  no  way  caused 
by  the  negligence  of  the  master  in  not  procur- 
ing an  anchor  previous  to  his  departure  from 
Norfolk,  the  question  whether  the  anchor 
could  have  been  procured  with  reasonable  dil- 
igence does  not  appear  to  have  been  a  proper 
subject  for  the  consideration  of  the  jury  ;  or 
at  least  the  underwriters  could  not  complain 
of  that  part  of  the  charge  which  related  to  the 
excuse  of  the  master  for  not  supplying  him- 
self with  a  new  anchor.  Departing  from  the 
Port  of  Norfolk  in  an  unseaworthy  state, 
either  with  or  without  excuse  for  not  supply- 
ing the  loss  of  the  anchor,  might  have  deprived 
his  owners  of  the  benefit  of  an  insurance,  for 
that  passage,  upon  the  freight  and  might  also 
*have  rendered  them  liable  to  the  ship-  [*294 
pers  for  any  damages  sustained  by  the  latter 
if  the  shingles  had  been  lost  and  the  policy 
upon  such  cargo  had  been  avoided  on  account 
of  the  unseaworthiness  of  the  vessel.  But  if 
there  was,  as  between  the  owners  of  the  vessel, 
and  the  underwriters  upon  this  time  policy 
thereon,  no  implied  warranty  of  seaworth- 
iness for  this  particular  passage,  in  reference 
to  this  damage  sustained  upon  a  previous  pas- 
sage by  one  of  the  perils  insured  against,  the 
underwriters  could  only  be  discharged  from 
their  liability  on  the  ground  that  the  subse- 
quent damage  or  loss  either  certainly  was,  or 
tnat  it  might  possibly  have  been,  caused  by  the 
negligence  of  the  master,  in  not  using  due  dil- 
igence to  render  bis  vessel  seaworthy  after  the 
previous  accident ;  and  not  where,  as  in  this 
case,  It  is  evident  that  the  subsequent  loss  or 
damage  must  have  arisen  from  other  causes 
exclusively. 

In  ordinary  cases,  the  implied  warranty  of 
|  seaworthiness  only  applies  to  the  commence- 
ment of  the  adventure,  or  risk,  and  not  to  any 
I  intermediate  port  of  destination  during  the 
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continuance  of  the  adventure,  or  voyage,  un 
less  such  unseaworthiness  is  caused  by  some 
accident  or  peril  not  covered  by  the  policy. 
And  if  the  warranty  is  complied  with  at  the 
commencement  of  the  voyage,  or  risk,  and  the 
vessel  is  afterwards  in  j  ured  and  rendered  unsea- 
worthy  by  a  peril  insured  against,  it  is  only 
necessary  that  the  master  should  use  reasona- 
ble diligence  to  put  her  in  a  proper  situation 
to  proceed  on  her  voyage  ;  and  where  there 
has  been  negligence  on  the  part  of  the  master 
in  this  respect,  the  underwriters  are  only  ex- 
cused from  the  payment  of  the  subsequent 
damage  or  loss  which  may  have  been  caused  or 
sustained,  by  the  want  of  such  due  diligence. 
Peters  v.  Ins.  Co.,  8  Serg.  &  R.,  25;  Paddock  v. 
Ins.  Co.,  11  Pick.,  227.  It  is  supposed,  however, 
by  the  counsel  for  the  plaintiffs  in  error,  that 
these  principles  are  not  applicable  to  an  insur- 
ance upon  a  time  policy;  that  such  a  policy  is  in 
the  nature  of  a  separate  insurance  upon  each 
voyage  or  passage  which  is  undertaken  by  the 
assured  during  the  continuance  of  the  risk;  and 
that  the  underwriter  is  not  liable  upon  his  pol- 
295*]  icy  if  the  vessel  is  *not  seaworthy  at  the 
time  of  her  departure  from  each  port  or  place 
of  destination,  in  the  course  of  her  business, 
during  the  continuance  of  the  risk  ;  although 
the  subsequent  damage  or  loss  is  in  no  way  at- 
tributable to  such  unseaworthiness.  If  this  is 
the  legal  construction  of  a  time  policy,  then 
it  is  certain  that  the  underwriters  are  not  lia- 
able  for  the  loss  in  the  present  case,  as  this  is 
a  time  policy  in  the  broadest  sense  of  the  term. 
It  was  a  policy  upon  the  vessel  only,  for  six 
months  from  Nov.  17,  1829  ;  without  refer- 
ence to  the  port  or  place  where  she  then  was, 
or  any  port  or  ports  of  departure  or  destina- 
tion, or  any  particular  voyages  or  passages 
upon  which  she  was  to  be  sent  during  the  con- 
tinuance of  the  risk.  It  does  not  appear  by 
the  evidence  where  the  vessel  was  at  the  com- 
mencement of  the  risk ;  although  it  may  be 
fairly  inferred  therefrom  that  she  was  either  in 
the  Port  of  N.  Y. ,  or  at  some  of  the  stone  quar- 
ries in  the  neighborhood,  as  she  sailed  from 
that  Port  for  Charleston  about  a  week  after 
wards,  with  a  full  cargo  of  stone,  fully  manned 
and  equipped,  and  perfectly  seaworthy  for 
that  voyage  or  passage. 

Much  may  undoubtedly  be  said  in  favor  of 
applying  the  principle  of  an  implied  warranty 
of  seaworthiness  in  a  policy  upon  a  vessel  on 
time  merely,  to  each  successive  passage  or  voy- 
age during  the  continuance  of  the  risk,  where 
the  unseaworthiness  at  the  commencement  of 
the  second  or  subsequent  voyage  or  passage 
had  not  been  caused  by  the  perils  insured 
against ;  as  the  assured  ought  not  to  be  tempt- 
ed, in  any  case,  to  risk  the  lives  of  the  crew  or 
the  property  of  others  unnecessarily,  by  put- 
ting out  to  sea  without  taking  all  the  usual 
precautions  to  guard  against  accidents.  But 
it  is  a  well  known  fact,  that  various  opinions 
exist  in  different  places  as  to  what  is  necessary 
to  render  a  vessel  perfectly  seaworthy,  and 
what  would  be  deemed  requisite  by  the  cus- 
toms of  one  port  or  country  might  not  be  re- 
quired by  the  customs  of  another.  Neither 
public  policy  or  the  interests  of  commerce, 
therefore,  require  the  extension  of  the  princi- 
ple of  implied  warranties  upon  marine  insur- 
ances, in  this  respect,  further  than  they  have 
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been  carried  by  the  courts  of  this  country  and 
of  England,  in  *previous  cases.  I  have  [*29B 
not  been  able  to  find  any  case  in  which  it  has 
been  held  that  a  time  policy  differed  from 
an  ordinary  policy  upon  a  voyage  to  different 
ports,  where  there  was  an  insurance  upon  the 
vessel  for  the  entire  voyage  or  adventure,  so 
far  as  regards  the  warranty  of  seaworthiness  ; 
on  the  contrary,  there  are  cases,  both  in  this 
country  and  in  England,  in  which  it  has  been 
held  that  upon  a  time  policy,  where  the  im- 
plied warranty  of  seaworthiness  was  complied 
with  at  the  commencement  of  the  adventure 
or  first  voyage  or  passage,  the  underwriter  was 
not  discharged  from  the  payment  of  damages 
accrued  subsequent  to  an  injury  which  ren- 
dered the  vessel  unseaworthy,  and  which  had 
not  been  fully  repaired  the  first  opportunity. 
Thus,  in  the  case  of  Brooks  v.  Ins  Co.,  7  Pick. , 
259,  which  was  a  time  policy  much  like  the 
present,  where  the  vessel  was  insured  for 
twelve  months,  from  Salem  to  any  port  or 
ports  on  the  globe,  one  or  more  times,  and  the 
vessel,  on  one  of  her  passages  from  Boston  to 
Brazil,  was  disabled  by  the  perils  of  the  sea, 
the  assured  was  permitted  to  recover  for  sub- 
sequent damage  to  the  vessel  by  the  risks  in- 
sured against,  although  she  had  not  been  fully 
repaired,  so  as  to  render  her  again  seaworthy, 
at  either  of  the  Ports  of  Bahia,  Havana  or 
New  Orleans,  to  which  ports  she  successively 
went,  in  the  course  of  her  trading  voyages; 
after  the  first  disaster  which  rendered  her  un- 
seaworthy. And  in  the  recent  case  of  Holling- 
worth  v.  Broderick,  which  came  before  I  he 
Court  of  K.  B.,  in  England  in  May,  1837,  1 
Lond.  Jurist,  p.  430,  in  an  action  upon  a  time 
policy  by  the  assured  against  the  underwriter, 
the  defendant  pleaded  in  bar  of  the  action  that 
subsequent  to  the  policy,  and  before  the  loss, 
the  ship  became  broken,  damaged  and  unsea- 
worthy, and  that  by  care  and  diligence  and 
with  little  expense,  she  could  have  been  ren- 
dered seaworthy,  but  that  the  ass«red  neglect- 
ed to  make  such  repairs,  by  reason  whereof 
she  remained  unseaworthy  until  the  time  of 
the  loss.  And,  upon  demurrer  to  this  plea,  Ld. 
Denman.  and  the  other  judges  of  that  court 
held  that  the  plea  formed  no  defense  to  the  ac- 
tion, as  it  was  not  averred  that  the  vessel  was 
lost  in  consequence  of  such  *unsea-  [*297 
worthiness ;  and  that  the  implied  warranty- 
only  applied  to  the  commencement  of  the  ad- 
venture or  risk.  I  am  satisfied,  therefore,  in 
the  present  case,  that  the  assured  were  en- 
titled to  recover  for  the  subsequent  dam- 
age to  the  vessel,  although  she  had  been 
previously  rendered  unseaworthy  by  the  loss 
of  the  small  bower  anchor,  and  continued 
so  unseaworthy  at  the  time  of  the  disaster, 
upon  her  passage  from  Norfolk  to  St.  Thom- 
as. It  only  remains  to  consider  whether 
the  underwriters  were  liable  for  a  total  or  only 
for  a  partial  loss. 

The  insurance  by  this  company  was  upon 
three  fourths  of  the  vessel  only,  and  valued  at 
$1,800;  the  whole  vessel,  therefore,  was  valued 
at  $2,400  ;  and  if  this  is.  for  the  purposes  of 
the  policy,  to  be  taken  as  her  real  value  in  as- 
certaining whether  she  could  have  been  re- 
paired for  less  than  one  half  her  value,  deduct- 
ing one  thin!  new  for  old,  then  there  is  no  pre- 
tense that  the  assured  had  a  right  to  abandon 
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on  that  account  ;  as  the  very  highest  estimate 
of  repairs  at  St.  Thomas  was  but  $1,700.  That 
sum,  after  deducting  one  third  new  for  old, 
would  leave  the  cost  of  repairs  but  $1,133.33, 
or  less  than  half  the  value  as  stipulated  in  the 
policy.  I  am  aware  that  in  the  case  of  Peale  v. 
Ins.  Co.,  3  Mas.,  27,  Judge  Story,  whose  opin- 
ion is  entitled  to  great  weight  upon  a  question 
of  insurance,  held  that  the  value  of  the  vessel 
as  agreed  upon  by  the  parties,  and  inserted  in 
the  policy,  was  not  to  be  taken  as  the  true  val- 
ue in  determining  whether  the  repairs  would 
exceed  half  her  value,  in  reference  to  the  ques- 
tion of  abandonment.  He  also  decided  in  that 
case  that  in  determining  the  same  question, 
the  deduction  of  one  third  new  for  old  was  not 
to  be  made  from  the  estimated  amount  of  the 
repairs.  In  the  first  insurance  cause  which 
came  before  me  as  a  circuit  judge,  I  followed 
his  decision  as  to  the  first  point,  but  not  as  to 
the  last  ;  although  I  had  at  the  time  some 
doubts  as  to  the  correctness  of  his  decision 
upon  both  points.  But  as  the  counsel  for  the 
assured,  in  whose  favor  I  decided  the  first 
question,  were  not  willing  to  risk  their  client's 
cause  upon  the  correctness  of  the  decision  in 
the  case  of  Peale  v.  Ins.  Co.  on  that  point,  they 
2S)8*]  *waived  the  benefit  of  the  decision  in 
their  favor,  and  consented  that  the  valuation 
of  the  vessel,  as  contained  in  the  policy,  should 
be  considered  as  her  true  value  upon  the  ques- 
tion of  abandonment.  That  point,  therefore, 
was  not  before  the  Superior  Courts  of  this 
State  when  the  case  afterwards  came  up  for  re- 
view upon  other  questions  which  arose  at  the 
trial.  But  when  the  case  was  before  this  court, I 
availed  myself  of  that  opportunity  to  say,  that 
subsequent  investigation  and  reflection  had  not 
weakened  the  doubts  which  I  had  previously 
entertained  as  to  the  correctness  of  Judge  Story  s 
opinion  upon  the  question  as  to  the  valuation 
In  the  policy.  I  was  not,  however,  aware  even 
at  that  time,  that  the  judgment  or  decree  in 
the  case  of  Peale  v.  The  Merchants  Ins.  Co. ,  had 
been  reversed  upon  the  question  of  jurisdic- 
tion, or  at  least  that  it  baa  found  its  way  again 
into  the  State  Courts,  and  that  the  decision  of 
Judge  Story  upon  many  of  the  points  involved 
in  the  cause,  had  not  been  sustained.  It  now 
appears  that  the  Supreme  Court  of  Mass,  has 
expressly  overruled  bis  decisions  in  that  case, 
not  only  as  to  the  deduction  of  one  third  new  for 
old,  so  as  to  settle  that  question  in  conformity 
with  the  reported  decisions  of  the  courts  in  this 
State,  but  also  as  to  the  conclusiveness  of  the 
valuation  in  the  policy  ;  in  which  decisions  of 
the  state  court  I  most  fully  concur.  Upon  this 
last  question,  it  appears  to  be  impossible  to  add 
to  the  strong  and  conclusive  reasoning  of  Put- 
nam, .7  ,  who  delivered  the  opinion  of  the  Su- 
preme Court  of  Mam.  in  the  recent  case  of  Deb 
loia  v.  In*.  Co.,  16  Pick..  812.  He  says  :  "In 
regard  to  the  value,  we  must  recollect  it  was 
flxed  by  the  agreement  of  the  parties.  It  is  ad- 
mitted that  if  the  vessel  were  absolutely  lost 
when  returning  to  her  home  port,  after  a  three 
years'  voyage  and  essential  deterioration,  the 
value  in  the  policy  should  be  paid.  And  we 
cannot  perceive  any  good  reason  why  that  val- 
ue should  not  govern  as  well  when  the  assured 
claims  for  a  technical  total  IOHS  as  when  he 
claims  for  a  loss  by  the  total  destruction  of  the 
ship  ;  and  why  it  should  not  govern  when  the 
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assured  would  lose,  as  well  as  when  he  would 
gain  by  it.  It  seems  to  us  that  we  should  have 
just  as  much  right  to  set  *aside  the  [*299 
valuation  if  the  vessel  should  be  burned,  or 
otherwise  actually  destroyed,  when  she  had  be- 
come deteriorated  in  value,  as  to  say  that  it 
should  be  set  aside  in  the  decision  of  the  ques- 
tion whether  or  not  a  technical  total  loss  had 
happened.  If  in  the  case  of  the  utter  destruc- 
tion, the  underwriters  would  not  be  permitted 
to  prove  that  she  was  not  worth  half  as  much 
i  when  she  was  lost  as  when  the  voyage  com- 
r  menced,  why  should  the  assured  be  permitted 
to  prove  that  she  had  deteriorated  to  that  extent 
in  order  to  make  an  abandonment  as  for  a  tech- 
nical total  loss,  which  could  not  be  otherwise 
maintained  ?  It  would,  we  think,  be  making 
a  new  contract, which  would  be  essentially  dif- 
ferent in  point  of  mutuality.  If  the  vessel  sus- 
tained damage  at  a  time  when  she  was  in  great 
demand,  the  owner  would  repair  her.  If  at  a 
place  where  there  was  an  embargo  and  where 
vessels  were  of  comparatively  little  value,  then 
he  woald  work  up  her  repairs  to  more  than 
half  her  value  in  the  market  there,  claim  for 
the  whole, and  throw  the  vessel  upon  the  under- 
writer. Wreck  or  not,  total  or  partial  loss, 
would  depend  upon  the  ever  shifting  state  of 
the  market,  and  not,  as  it  should,  upon  the 
condition  of  the  ship.  She  might  be  almost 
worthless  at  the  place  where  she  was  damaged, 
and  in  another,  perhaps  not  a  distant  port, 
would  sustain  a  fair  and  reasonable  value.  To 
avoid  these  and  other  uncertainties  and  causes 
of  litigation  and  dispute,  the  parties  agreed 
upon  the  valuation  in  the  policy.  It  was  to 
continue  the  same  although  the  vessel  should 
grow  worse.  It  was  to  continue  the  same 
wherever  she  might  go  under  the  policy,  al- 
though she  might,  in  some  places,  be  worth 
more  and  in  some  places  less  than  the  value 
agreed  upon.  It  was  to  be  co-extensive  with 
the  voyage,  as  to  time  and  place."  To  what 
has  been  so  well  said  on  this  subject,  by  an- 
other, I  will  merely  add,  that  by  adhering  to 
the  valuation  of  the  vessel  as  fixed  by  the  par- 
ties in  the  policy,  much  litigation  will  be  pre- 
vented, which  is  generally  a  serious  injury  to 
the  assured.  He  will  then  have  a  fixed  and 
certain  rule  by  which  to  ascertain  and  deter- 
mine his  right  to  abandon,  upon  a  mere  com- 
putation, after  he  has  ascertained  the  amount 
of  repairs  which  will  be  required  fully  to  re- 
store *the  vessel  to  the  state  she  was  [*3OO 
in  previous  to  the  disaster,  by  a  regular  esti- 
mate and  survey  by  competent  persons  at  the 
port  of  necessity.  Such  a  mode  of  ascertain- 
ing the  right  to  abandon  will  generally  prove 
satisfactory  to  underwriters,  and  will  enable 
them,  at  once,  to  determine  whether  to  accept 
or  to  reject  the  abandonment.  But  if  the  val- 
uation of  the  vessel  in  the  policy  is  to  in-  de- 
parted from,  and  the  actual  value  of  the  ship 
at  the  port  of  necessity  is  also  to  be  ascertained 
from  the  uncertain  and  conflicting  opinions  of 
persons  remote  from  both  parties,  before  the 
underwriters  can  determine  whether  they  will 
accept  or  reject  the  abandonment,  the  assured 
must,  in  the  end,  be  the  principal  sufferer  by 
the  delay  and  litigation,  which  must  arise  from 
such  a  departure  from  the  rule  of  value  adopt- 
ed by  the  parties  themselves.  I,  therefore, 
think  the  value  of  the  vessel  as  fixed  upon  by 
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the  policy  should  be  considered  as  conclusive 
between  the  parties,  in  determining  the  ques- 
tion whether  the  extent  of  the  injury  was  such 
as  to  authorize  an  abandonment  as  tor  a  tech- 
nical total  loss  ;  as  it  is  for  the  purpose  of  as- 
certaining the  amount  which  the  assured  is  to 
recover  for  the  loss  of  his  vessel  if  he  succeeds 
in  turning  it  into  a  technical  total  loss.  And 
there  was  no  evidence  in  the  present  case  which 
could  authorize  the  jury  to  find  a  verdict  in 
favor  of  the  assured  for  a  total  loss  on  the 
ground  that  the  expense  of  repairs  would  ex- 
ceed the  half  of  the  value  of  the  vessel,  within 
the  meaning  of  the  legal  rule  on  that  subject. 

The  rule  of  permitting  the  assured  to  aban- 
don when  the  vessel  has  been  injured  to  more 
than  half  the  value,  does  not  exist  in  England. 
It  was  first  adopted  in  this  country  from  a  sim- 
ilar rule,  in  relation  to  an  insurance  upon  the 
cargo,  in  some  of  the  other  maritime  countries 
of  Europe;  and  among  others,  in  France,  ac- 
cording to  Pothier.  See  Cleriae,  278;  Le  (guidon 
De  La  Mer,  ch.  7,  sec.  1  ;  Pothier,  Traite  Du 
Cont.  D'Assur.,  No.  118.  And  it  is  now  adopt- 
ed as  a  part  of  the  maritime  law  of  France  in 
terms,  by  the  more  recent  commercial  Code  of 
Napoleon  ;  except  that  the  new  Code  requires 
that  the  loss  should  be  at  least  three  fourths  of 
the  value  of  the  property  assured,  to  authorize 
3O  l*]jan  *abandonment  on  that  account.  Code 
de  Com',  art.  389.  As  this  principle  of  adopt- 
ing an  arbitrary  rule  of  proportion  between  the 
value  of  the  vessel,  and  the  expense  of  repair- 
ing her  at  the  port  of  distress,  for  the  purpose 
of  ascertaining  the  right-  of  the  assured  to 
abandon  as  for  a  total  loss,  was  substituted  for 
the  more  uncertain  rule  which  exists  in  En- 
gland, of  leaving  it  to  the  jury  to  determine, 
as  a  matter  of  fact  in  all  cases,  whether  the 
situation  of  the  vessel  was  such  as  to  make  it 
a  justifiable  case  of  abandonment,  or  of  a  sale 
of  the  ship  for  the  benefit  of  all  parties,  the 
courts  of  this  country  should  be  cautious  how 
they  depart  from  the  established  rule,  or  they 
will  find  the  underwriters  and  the  assured 
again  involved  in  the  ruinous  litigation,  which 
the  adoption  of  a  fixed  and  certain  rule  was  in- 
tended to  obviate.  I  agree  that  there  may  be 
cases,  where  the  vessel  is  stranded,  with  partial 
wreck,  or  is  rendered  otherwise  innavigable  at 
a  distance  from  any  regular  port,  and  where 
the  means  of  repair  or  the  necessary  funds  for 
that  purpose  could  not  have  been  procured, 
even  if  the  master  was  furnished  with  the  or- 
dinary powers  to  obtain  them,  in  which,  from 
the  necessity  of  the  case,  there  must  be  an 
abandonment  or  sale  of  the  wreck  of  the  ship. 
Pardessus  admits  that  such  cases  may  exist 
even  under  the  present  commercial  Code  of 
France  ;  the  390th  article  of  which  declares 
that  an  abandonment  on  the  ground  of  inca- 
pacity to  navigate,  cannot  be  made  if  the  ves- 
sel stranded  (eshoue)  may  be  gotten  off, repaired, 
and  put  in  a  state  to  continue  her  course  to  her 
place  of  destination.  Pard.  De  Droit,  Com., 
pt.  3,  tit.  5,  ch.  3,  sec.  4,  n.  842 ;  Tome  3,  p. 
370. 

In  the  case  now  under  consideration,  how- 
ever, there  was  no  impossibility  of  repairing 
the  vessel,  as  in  the  case  put  by  Pardessus,  on 
the  ground  that  she  was  in  a  place  where  there 
was  no  money  to  borrow,  or  workmen  or  ma- 
terials to  be  procured  on  credit,  to  make  the 
862 


repairs.  Here  the  vessel  was  in  one  of  her  reg- 
ular ports  of  destination,  with  her  cargo  on 
board  when  she  arrived  in  a  disabled  state  ;  the 
impossibility,  if  any,  of  procuring  fuuds  on 
credit  to  make  the  repairs,  arose  from  the  fact 
that  the  master,  either  by  his  own  fault,  or  by 
the  improvidence  of  his  owners,  was  not  only 
deprived  of  *the  benefit  of  his  and  their  [*3O2 
personal  credit,  but  was  devested  of  all  the 
other  means,  except  the  vessel  itself,  which  the 
law  places  under  his  control,  for  the  repair  and 
preservation  of  the  ship.  I,  therefore,  concur 
in  the  opinion  expressed  by  Mr.  J.  Bronson  in 
the  Supreme  Court,  that  this  was  not  a  proper 
case  for  converting  what  was  in  fact  only  a 
partial  loss  into  a  total  loss,  for  the  purpose  of 
charging  the  underwriters  with  a  greater 
amount  than  they  ought  to  be  compelled  to 
pay,  according  to  the  terms  of  the  policy,  and 
giving  to  the  assured  a  greater  sum  in  damages 
than  in  justice  and  equity  they  ought  to  re- 
cover. It  may  be  proper  to  remark,  that  the 
part  of  the  decision  of  Judge  Story,  in  the  case 
of  Peale  v.  Inn.  Co.,  which  is  relied  upon  by 
the  two  members  of  the  Supreme  Court,  who 
differed  in  opinion  with  Mr.  J.  Bronson  in  this 
case,  has  not  been  sustained  in  the  State  of 
Mass.,  in  the  subsequent  cases  which  arose  on 
the  same  or  similar  policies  on  that  vessel,  and 
in  some  more  recent  decisions  in  the  Supreme 
Court  of  that  State.  The  principle  of  submit- 
ting it  to  a  jury  in  each  case,  to  decide  what  a 
prudent  owner  would  do,  for  the  purpose  of 
determining  the  right  of  the  assured  to  aban- 
don, would  necessarily  lead  to  ruinous  litiga- 
tion, and  would  deprive  both  the  insurers  and 
the  assured  of  all  the  benefits  intended  to  be 
secured  to  them  by  the  adoption  of  the  rule  as 
to  the  extent  of  the  repairs  exceeding  half  the 
value  of  the  vessel.  It  appears  to  me  to  be 
wholly  inconsistent  with  reason  and  justice  to 
permit  both  rules  to  stand  together.  The  ques- 
tion as  to  what  a  prudent  owner  would  do, 
may  be  a  very  proper  rule  of  decision  in  a  case 
of  stranding,  and  before  it  is  known  whether 
the  vessel  can  be  gotten  off,  or  what  injury  she 
has  sustained  or  may  sustain  in  her  then  situa- 
tion ;  and  the  other  rule  cannot  be  applied  to 
such  a  case.  But  the  adoption  of  such  a  prin- 
ciple in  other  cases,  where  the  vessel  is  safely 
moored  in  a  regular  port,  would  probably  have 
the  effect  here,  as  it  has  already  had  in  En- 
gland, of  compelling  underwriters  to  insert  a 
stipulation  in  the  policy  that  there  shall  be  no 
abandonment  except  in  case  of  capture  or  de- 
tention, or  where  the  vessel  is  stranded.  I  will 
only  add,  that  I  fully  *concur  in  the  [*3O3 
reasons  urged  by  Mr.  J.  Bronson  against  the 
conclusion  at  which  his  brethren  had  arrived 
in  this  case.  I  think,  therefore,  that  the  judg- 
ment is  erroneous,  and  should  be  reversed  ; 
and  that  a  venire  de  now  should  be  awarded,  to 
enable  the  assured  to  recover  his  actual  dam- 
ages as  for  the  partial  loss  only. 

By  Senator  Verplanck.  There  are  two  dis- 
tinct heads  of  examination  presented  in  this 
case,  both  of  them  of  great  interest  to  our 
commerce  and  navigation. 

The  first  question  is,  how  far  does  the  war- 
ranty of  seaworthiness  of  a  ship  extend  ?  Or, 
in  other  words,  in  an  insurance  on  time,  either 
for  a  fixed  period,  as  here,  or  for  a  circuitous 
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voyage  touching  at  several  ports,  or  out  and 
home  ;  does  this  warranty  apply  or  not,  as  a 
condition  precedent  at  every  successive  port,  so 
that  any  breach  of  it,  after  the  voyage  is 
begun,  vacates  the  contract  and  discharges  the 
underwriter  from  all  subsequent  losses,  even 
when  not  attributable  to  that  particular  breach? 

I  concur  with  the  decision  of  the  Supreme 
Court  on  this  branch  of  the  cause,  and  hold 
that  the  warranty  of  seaworthiness  as  a  condi- 
tion on  which  the  whole  contract  depends,  is 
fully  complied  with,  if  the  vessel  is  seaworthy 
when  the  risk  commences  ;  that,  therefore,  the 
fact  of  the  vessel  not  having  been  afterwards 
properly  refitted  as  to  any  particular  damage, 
at  an  intermediate  port,  does  not  discharge  the 
insurer  from  subsequent  risk  or  loss,  not  con- 
sequent on  such  defect.  I  need  not  recapitulate 
all  the  cases  stated  or  cited  in  the  arguments 
before  us,  or  in  the  opinion  of  the  Supreme 
Court.  That  of  Holdnoorth  v.  Wise,  1  Man.  & 
R.,  673,  I  think  is  quite  decisive  of  the  English 
doctrine.  It  had  been  strongly  contended  in 
that  cause,  that  the  warranty  of  seaworthiness 
implied  seaworthiness  at  every  successive  port 
of  a  circuitous  voyage  covered  by  one  policy. 
The  Court  of  K.  B.  were  unanimous  in  the 
opinion,  "  that  the  warranty  did  not  extend  so 
far  as  to  require  seaworthiness  at  every  port 
from  which  the  ship  might  depart  in  the  course 
of  the  voyage."  Among  the  American  cases, 
3O4*1  that  of  Peters  v.  Ira.  Co. ,  3  Serg.  *&  R. , 
io  the  Supreme  Court  pf  Pa.,  is  especially  clear 
to  the  same  point.  The  decisions  in  many  other 
causes  involving  this  question,  are  to  the  same 
effect,  though  sometimes  with  less  precision  of 
language  in  the  reasoning  of  the  courts.  The 
whole  doctrine  established  or  recognized  by  the 
cases  is  this :  any  breach  of  the  condition  of 
seaworthiness  at  the  commencement  of  the 
risk,  discharges  the  entire  responsibility  of  the 
insurer,  whether  the  loss  incurred  be  in  any 
way  the  consequence  of  such  special  defect  of 
seaworthiness  or  not.  It  is  an  obligation  strictu- 
timi  jurit ;  it  goes  to  the  foundation  of  the 
contract,  and  is  to  be  complied  with  strictly  on 
both  sides ;  but  when  the  contract  once  at- 
taches, it  has  no  further  obligation.  Any  de- 
fect of  seaworthiness  arising  afterwards  from 
bad  faith,  or  want  of  ordinary  prudence  or 
diligence  in  the  owner  or  his  agents,  discharges 
the  underwriter  from  liability  for  any  loss  oc- 
casioned by  or  the  consequence  of  such  want 
of  faith,  prudence  or  diligence ;  but  from  no 
others.  It  does  not  affect  the  contract  as  to  any 
oilier  ri.sk  or  loss  covered  by  the  insurance, 
and  not  caused  or  increased  by  such  particular 
defect. 

There  is,  however,  a  looseners  of  language 
in  the  dicta  and  reasoning  of  some  of  the  cases 
on  this  point,  which  has  Ted  to  a  corresponding 
confusion  in  the  books,  see  1  Phil.,  Ins.,  117  ; 
2  /•/..  114,  119,  and  some  doubt  as  to  the  law. 
It  seems  to  me  to  have  arisen  from  confound- 
ing the  express  warranty  of  seaworthiness  at 
the  time  of  making  the  insurance,  which  i-  the 
warranty  of  a  fact  within  the  knowledge  of  the 
assured,  with  the  implied  warranty  of  due  dil- 
igence, which  is  the  subsequent  duty  of  the 
assured.  The  first  is  a  stipulation  AS  to  a 
present  fact,  always  required  and  understood 
as  a  condition  precedent,  on  which  the  con- 
tract depends  ;  and  when  that  is  executed,  the 
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contract  attaches,  and  the  assured  has  fully 
performed  that  part  of  his  stipulation.  But 
there  cannot  possibly  be  an  implied  warranty 
of  the  fact  of  unbroken  and  continual  sea- 
worthiness, for  that  would  be  in  contradiction 
to  the  very  object  of  the  policy,  which  is  to  in- 
sure against  perils  and  damages,  such  as  must 
occasionally  render  the  vessel  not  seaworthy. 
But  there  is  *another  implied  warranty,  [*3O5 
beginning  when  the  condition  precedent  of  the 
fact  of  seaworthiness  ends.  It  is  that  of  the 
future  discharge  of  the  assured's  duty  to  the 
insurer,  of  his  good  faith,  ordinary  prudence 
and  due  diligence  in  the  management,  care  and 
repair  of  the  vessel.  This  pervades  every  part 
of  the  law  of  insurance  and  every  contract 
formed  under  it,  and  the  assured  takes  upon 
himself  the  consequences  of  every  breach  of 
such  duty.  In  the  words  of  Ld.  Mansfield,  1 
Burr.,  341  :  "If  the  chance  be  varied  by  the 
fault  of  the  owner,  the  insurer  ceases  to  be  li- 
able, because  he  is  only  understood  to  engage 
that  the  thing  shall  be  done  free  from  for- 
tuitous danger,  provided  due  means  were  used 
by  the  trader  to  attain  that  end."  When  this 
duty  and  these  "due  means"  are  neglected, 
and  so  far  as  they  are  neglected,  the  owner 
discharges  the  insurer  from  all  the  conse- 
quences of  such  neglect,  and  takes  upon  him- 
self the  risk  of  every  defect  of  seaworthiness, 
proceeding  from  his  own  or  his  agent's  negli- 
gence or  misconduct,  but  no  more.  The  con- 
tract is  still  good  in  relation  to  every  point  in 
which  he  has  not,  by  negligence  or  miscon- 
duct, made  the  risk  his  own.  Such  is  the  dis- 
tinction that  I  draw  from  comparison  of  the 
numerous  cases.  It  is,  I  believe,  well  settled 
law,  and  will  be  found  to  harmonize  all  the 
decisions,  though  perhaps  not  all  the  dicta  of 
the  courts.  I  have  gone  more  fully  into  the 
consideration  of  it,  because  it  has  no  small 
bearing  on  the  second  question  of  this  case,  as 
well  as  being  decisive  of  the  head  now  under 
examination.  To  apply  this  doctrine  to  the 
facts  of  the  present  case.  The  vessel  was  sea- 
worthy at  the  beginning  of  the  risk,  and  the 
warranty  of  that  fact  complied  with,  so  ihat 
the  contract  of  insurance  attached.  There  was 
an  apparent  want  of  due  diligence  and  ordi- 
nary commercial  prudence,  in  not  providing 
an  anchor  at  one  of  the  intermediate  ports  in 
place  of  the  one  lost ;  and  this  want  of  dili- 
gence, if  proved,  would  have  discharged  the 
underwriter,  had  the  loss  in  question  been  at- 
tributable to  the  want  of  the  anchor.  But  the 
damages  occurred  from  other  causes,  with 
which  the  having  or  wanting  an  anchor  had  no 
perceivable  connection.  The  contract  of  insur- 
ance, therefore,  not  having  been  varied,  or  the 
*risk  increased,  as  to  the  particular  [*ttOO 
peril  and  loss  actually  encountered,  remains  in 
force,  and  the  insurer  is  liable  for  the  actual 
loss. 

II.  The  facts  presenting  the  second  question 
in  this  cause  are  these: 

The  vessel,  on  her  voyage  from  Norfolk  to 
St.  Thomas,  a  port  of  her  destination,  encoun- 
tered severe  weather,  and  arrived  greatly  dam- 
aged. The  cost  of  repairs  necessary  to  put  her 
in  condition  for  a  return  voyaire  was  variously 
estimated,  but  there  was  no  evidence  to  show 
that  the  damage  amounted  to  half  the  value  of 
the  vessel;  and  the  regular  survey  estimated 
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the  cost  of  such  repairs  at  about  one  third  of 
the  sum  at  which  she  was  valued  in  the  policy. 
There  were  no  funds  whatever  to  meet  this 
expense  in  the  hands  of  the  consignees  or  the 
master,  nor  could  any  credit  be  obtained  for 
the  vessel.  The  whole  amount  of  freight 
earned  by  the  voyage  was  absorbed  by  protest- 
ed bills  for  the  original  outfit  from  N.  Y.,  re- 
turned on  the  master,  and  the  vessel  was  thus 
left  without  either  funds  or  credit  for  the  daily 
supply  of  the  crew.  An  attempt  was  made  to 
raise  money  on  bottomry,  which  failed.  Final- 
ly, the  master  determined  to  abandon  the  ves- 
sel, and  she  was  accordingly  sold.  The  pro- 
ceeds of  the  sale  were  just  sufficient  for  the 
payment  of  the  crew's  wages,  the  expenses  at 
St.  Thomas  and  the  master's  passage  home. 
There  is  no  doubt  of  the  master's  good  faith, 
and  of  the  necessity  of  the  sale;  but  the  ques- 
tion is.whether  that  necessity  (arising,  as  it  did, 
from  want  of  funds  and  credit)  is  sufficient  to 
authorize  an  abandonment,  and  to  charge  the 
insurers  with  a  constructive  total  loss. 

On  this  head  I  am  constrained  to  differ  from 
the  majority  of  the  Supreme  Court,  as  well  as 
from  the  Superior  Court  of  Law  of  the  City 
of  N.  Y. ,  and  to  concur  with  the  dissenting 
judge,  Mr.  J.  Bronson,  that  the  judgments  be- 
low should  be  reversed. 

The  doctrine  of  abandonment  for  a  con- 
structive total  loss,  as  has  often  been  said,  is  a 
deviation  from  the  strict  contract  of  indemnity 
which  is  all  that  the  policy  bears  on  the  face 
of  it.  It  ought  not,  therefore,  to  be  extended 
3O7*]  by  mere  inference  *or  implication,  to 
impose  any  liability  beyond  what  well  settled 
legal  decision  and  known  commercial  usage 
have  made  the  necessary,  though  implied  con- 
ditions of  the  contract.  Commercial  usage,  as 
acknowledged,  evidenced  and  explained  by 
judicial  decision,  has  pretty  well  settled  the 
external  circumstances,  under  which  a  loss, 
though  partial  in  itself,  shall  be  deemed  total 
as  against  the  underwriters,  so  as  to  authorize 
an  abandonment  as  part  of  their  contract.  Our 
own  peculiar  usage  authorizes  such  abandon- 
ment, when  the  damages  amount  to  more  than 
half  the  value  of  the  vessel.  This  seems  to 
have  been  drawn  from  the  old  French  law,  in 
opposition  to  that  of  England,  which  makes 
no  similar  allowance,  as  well  as  that  of  modern 
continental  Europe,  which  requires  a  damage 
of  three  fourths  of  the  value.  The  other 
grounds  of  abandonment  are  well  stated  by 
Judge  Story,  Peak  v  Ins.  Co.,  3  Mas.,  65, who, 
after  reviewing  all  the  previous  cases,  sums 
up  the  whole  by  saying:  "  If  there  be  any  gen- 
eral principle  that  pervades  and  governs  the 
cases,  it  seems  to  be  this:  that  the  right  to 
abandon  exists,  when  the  ship,  for  all  the  use- 
ful purposes  of  the  voyage,  is  for  the  present 
gone  from  the  control  of  its  owner,  and  the 
time  when  she  will  be  restored  to  him  in  a  state 
to  resume  the  voyage  is  uncertain  or  unreason- 
ably distant,  or  the  risk  and  expenses  are  dis- 
proportioned  to  the  objects  of  the  voyage."  To 
the  same  effect  the  law  is  stated  by  Chancellor 
Kent:  "  It  is  a  constructive  loss,  if  the  thing 
insured,  though  existing  in  fact,  is  lost  for  any 
beneficial  purpose  to  the  owner."  3  Kent, 
Com.,  318.  Here,  all  the  external  circum- 
stances give  evidence  of  a  case,  where  the  ves- 
sel "was  lost  for  any  beneficial  purpose  to  the 


owner;"  and,  in  Judge  Story's  words,  "for 
any  useful  purpose,  gone  from  his  control." 
He  had  therefore  a  clear  prima  facie  right  to 
abandon.  But,  on  the  other  hand,  it  is  equally 
clear  to  my  mind,  that  the  insurer  has  a  right 
to  look  behind  that  prima  facie  right,  just  as 
he  has  in  regard  to  an  actual  loss,  and  to  in- 
quire into  its  cause.  To  me  it  seems  self-evi- 
dent, that  the  liability  of  the  underwriter  for 
a  constructive  total  loss,  must  be  governed  and 
limited  by  the  same  principle  with  his  liability 
for  an  actual  total  loss.  If,  in  *the  case  [*3O8 
of  an  actual  loss,  he  is  discharged  from  liability 
by  tracing  the  cause  of  that  loss  to  the  negli- 
gence of  the  owner  or  his  agent,  why  is  he  not 
also  freed  from  the  responsibility  of  a  con- 
structive or  technical  total  loss,  if  he  can  show 
that  the  necessity  which  is  the  prima  facie 
ground  of  an  abandonment,  however  real,  was 
yet  the  result  of  culpable  negligence?  To  both 
cases,  the  broad  rule  so  well  stated  in  the  sim- 
ple language  of  Ld.  Mansfield,  1  Burr.,  341,  is 
equally  applicable:  "  The  insurer  ceases  to  be 
liable,  because  he  is  only  understood  to  engage 
that  the  thing  shall  be  done  free  from  fortui- 
tous danger,  provided  due  means  are  used  by 
the  trader  to  attain  that  end."  Thus,  again, 
in  a  more  recent  leading  case,  Tait  v.  Levi,  14 
East,  481,  where  a  loss  occurred  by  the  cap- 
tain, through  ignorance,  taking  his  ship  into  a 
wrong  port,  it  was  held  that  this  was  a  failure 
of  the  implied  warranty  that  a  captain  of  com- 
petent skill  should  be  provided.  Ld.  Ch.  J. 
Ellenborough  said:  "  There  was  gross  negli- 
gence in  sending  a  captain  so  totally  ignorant 
of  the  coast;  "  and  this  negligence  discharged 
the  underwriters  from  an  actual  total  loss.  If, 
then,  gross  negligence,  or  want  of  due  dili- 
gence as  to  any  of  the  warranties,  express  or 
implied,  of  the  conditions  precedent  or  subse- 
quent, would  have  discharged  the  insurer  in 
this  case  from  the  loss  actually  sustained  by 
perils  of  the  sea,  if  he  could  have  shown  such 
loss  to  be  the  consequence  of  such  negligence, 
I  can  see  no  color  of  reason  why  he  should  not 
have  the  same  right  to  inquire  into  the  cause 
of  the  necessity,  which  is  claimed  as  good 
ground  of  abandonment;  and  if  that  arose 
from  gross  negligence,  to  free  himself  from  the 
responsibility  for  a  constructive  total  loss.  On 
the  contrary,  it  seems  to  be  a  necessary  con- 
sequence of  that  great  and  broad  principle  of 
our  insurance  law,  which  binds  the  owner  to 
good  faith  and  due  diligence,  and  makes  him 
bear  the  loss  consequent  on  any  neglect  of  such 
duty,  that  the  right  of  abandonment  must  be 
forfeited  by  the  same  sort  of  gross  negligence 
as  to  providing  means  for  the  resumption  of 
the  voyage,  which,  in  case  of  an  actual  partial 
loss,  would  have  forfeited  the  right  of  recov- 
ery against  the  insurers.  I  infer,  then,  that  if 
the  absence  of  funds  or  credit  to  enable  the 
*master  to  repair  his  vessel  in  a  port  of  [*3O9 
destination,  was  caused  by  negligence  in  the 
owner,  that  such  negligence  forfeits  the  right 
to  abandon  to  the  insurers.  This  is  to  be  dis- 
tinguished from  the  doctrine  broadly  stated 
and  denied  by  the  Supreme  Court,  "  that  the 
inability  to  procure  funds  to  repair,  or,  in,  oth- 
er words,  the  inability  to  repair  the  ship,  was 
not  a  good  ground  for  abandonment."  This  I 
do  not  maintain.  On  the  contrary,  I  can  im- 
agine many  cases,  when  even  in  a  port  of  des- 
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tination,  sudden  calamities,  war,  pestilence, 
bankruptcy  of  consignees,  or  the  peculiar  char- 
acter of  the  place,  as  in  a  half  civilized  coun- 
try, might  exempt  an  owner  from  any  charge 
of  want  of  ordinary  prudence  and  diligence, 
under  circumstances  otherwise  similar  to  the 
present.  My  position  is  simply,  that  an  inabil- 
ity, whether  to  repair  or  procure  funds  to  re- 
pair, arising  from  such  gross  negligence  of  the 
owner  as  would  have  discharged  the  insurer 
from  any  actual  loss  thence  resulting,  dis- 
charges him  also  from  constructive  total  loss, 
and  takes  away  the  right  of  abandonment. 
The  inference  of  this  rule  from  the  general 
principle  appears  to  me  so  close  and  so  neces- 
sary, as  not  to  admit  of  any  chain  of  argument 
to  allow  of  any  further  elucidation,  or  to  re- 
quire any  authority.  To  deny  it,  is  to  say  that 
the  owner  may,  by  his  wrong  or  negligence, 
gain  an  advantage  to  himself  at  the  expense  of 
his  insurer,  such  as  he  could  not  have  gained 
by  a  strict  and  faithful  compliance  with  the 
terms  of  his  contract.  It  is  to  produce  perpet- 
ual doubt  and  uncertainty  in  every  similar  case 
and  thus  to  introduce  a  new  "  element  of  dis- 
cord," in  addition  to  those  which  Judge  Story 
has  eloquently  deplored  as  already  existing  in 
the  law  of  abandonment. 

The  rule,  as  I  have  stated  it,  is  in  strict  ac- 
cordance with  the  principle  stated  by  Phillips, 
and  laid  down  in  IM  Guidon  de  la  Mer,  "that 
the  underwriter  does  not  run  the  risk  of  the  ob- 
structions occasioned  by  the  debts,  miscon. 
duct,  insufficient  acquittance,  or  neelect  to  pay 
debts  of  the  assured."  2  Phil.  Ins.,  179.  It 
rests  on  the  very  same  reasons  with  the  decis- 
ion in  one  of  the  most  respectable  courts  of  our 
Union,  that  when  the  assured,  by  mortgaging 
3 1 O*]  *his  ship,  deprives  himself  of  the  pow- 
er of  transferring  the  title,  he  cannot,  by  aban- 
doning her,  recover  against  his  underwriters 
for  a  constructive  total  loss;  Gordon  v.  Mass. 
Int.  Co.,  2  Pick.,  249;  where  On.  J.  Parker 
said:  "This  is  one  of  the  cases  in  which  the  in- 
sured cannot  claim  a  total  loss  by  virtue  of  an 
abandonment,  because  by  reason  of  the  trans- 
fer, he  had  disabled  himself  from  putting  the 
underwriters  on  the  footing  which  they  had  a 
right  to  expect  in  case  of  a  loss."  It  rests.too, 
upon  the  same  ground  with  that  well  settled 
and  familiar  doctrine,  see  1  Phil.  Ins.,  115,  and 
cases  cited,  that  the  insurer  is  not  answerable 
for  losses  occasioned  through  the  fault  of 
agents  employed  by  the  assured ;  and  the  rea 
son  assigned  by  Judge  Le  Blanc  in  one  of  those 
cases,  Bell  v.  Carttairt,  14  East,  882,  applies 
with  equal  force  to  the  case  of  neglect  in  pro- 
viding funds  or  credit.  "If  a  loss  happened 
for  the  want  of  that  which  the  assured  ought 
thrinselves  to  have  provided,  it  could  not  have 
been  within  the  intention  of  the  parties,  that 
the  insurer  should  be  liable."  The  authority 
is  strongly  to  the  point  of  the  present  analo- 
gous case,  and  the  reason  seems  to  me  conclu- 
sive as  to  both  classes  of  neglect. 

Such  being  the  general  rule,  it  remains  only 
to  inquire  what  it  is  that  would  constitute  gross 
negligence  in  the  shipowner  in  providing  nee- 
essary  funds,  so  as  to  prevent  the  inability  of 
procuring  them  from  being  a  valid  ground  of 
abandonment;  and  how  the  doctrine  applies  to 
the  case  now  before  us. 

I  think  we  are  here  warranted  in  charging 
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the  inability  to  the  want  of  due  diligence.  I 
have  before  stated  cases,  in  which  mere  inabil- 
ity to  raise  funds,  even  in  a  port  of  destination, 
could  not  be  reasonably  imputed  to  any  culpa- 
ble negligence.  An  unexpected  bankruptcy  of 
a  consignee,  especially  if  connected  with  any 
general  prostration  of  credit,  and  the  necessity 
of  large  and  expensive  repairs  beyond  ordinary 
calculations  of  danger;  the  effects  of  any  wide, 
wasting  and  general  calamity  at  the  port  of  des- 
tination, such  as  pestilence,  or  siege,  or  capt- 
ure; these  and  other  contingencies  might 
render  that  impossible,  which,  *under[*311 
usual  circumstances,  would  have  been  but  the 
ordinary  arrangement  of  any  prudent  mer- 
chant. Again;  the  character  of  the  port  itself 
must  modify  the  degree  of  expected  diligence. 
The  want  of  funds  which,  under  the  same  cir- 
cumstances, would  be  wholly  inexcusable  in  a 
port  of  the  U.  S.,  or  of  Europe,  or  her  colonies, 
might  be  a  matter  of  necessity  in  a  port  of 
Cochin  China,  or  the  coast  of  Africa.  It  is, 
therefore,  difficult  to  lay  down  in  precise  words 
any  universal  rule  as  to  the  duties  of  an  owner 
and  his  agents,  in  providing  funds  or  credit  to 
meet  unexpected  emergencies,  the  neglect  of 
which  should  make  him  responsible  for  those 
losses  which  otherwise  would  have  fallen  else- 
where. Negligence  is  a  relative  term,  and  as 
is  said  by  the  books,  in  relation  to  the  general 
doctrine  of  abandonment,  "The  right  of  the 
parties  is  to  be  judged  of  by  the  circumstances 
of  each  particular  case.  3  Kent.  Com.,  322. 
But  the  general  principle  is  clear.  The  obliga- 
tion of  the  ship-owner  must  be  the  same  with 
that  of  the  bailee  for  hire,  or  of  him  who  takes 
charge  of  goods  or  property  in  consequence  of 
some  lucrative  contract,  as  they  are  classed  to- 
gether by  Sir  William  Jones.  In  consequence 
of  the  mutually  beneficial  contract  of  insurance, 
the  owner  and  his  agents  are  intrusted  with 
the  interests  of  the  insurer,  so  far  as  he  may  be 
concerned.  But  the  general  rule  that  governs 
all  such  contracts  of  bailment,  and  applies  to 
all  the  analagous  cases  in  the  law  of  shipping 
and  of  insurance,  makes  the  party  so  intrusted 
chargeable  with  ordinary  neglect,  which  is  de- 
fined by  Sir  William  Jones  as  "The  omission 
of  that  care  which  every  man  of  common  pru- 
dence takes  of  his  own  concerns,"  Law  of  Bail- 
ment, 118;  or  to  take  the  rule  of  our  American 
commentator,  who  has  analyzed  the  same  sub- 
ject with  still  greater  legal  learning  and  not  in- 
ferior talent,  he  must  exercise  "that  common 
prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  affairs  interesting  to 
them."  Story,  Bail.,  p.  8.  The  mechanic  who, 
in  consequence  of  a  mutually  beneficial  con- 
tract, has  under  his  charge  the  materials  of  his 
employer,  the  master  who  in  like  manner  has 
control  of  the  property  of  his  owner,  and  the 
•owner  who  has  confided  to  him  the  [*31U 
interests  of  his  insurer,  must  alike  exercise  a 
care,  diligence  and  skill,  adequate  to  the  busi- 
ness, for  the  neglect  of  which  they  are  all  re- 
sponsible, whilst  they  are  not  answerable  for 
slight  neglect  or  mistake,  or  for  loss  by  an  in- 
evitable accident.  Now  what  is  ordinary  dili- 
gence, or  duty  in  respect  to  the  providing  funds 
in  a  port  of  destination,  has  been  well  defined 
by  Judge  Sutherland,  in  Van  Rurfn  v.  Wilton, 
9  Cow.,  188:  "It  is  thn  duly  of  the  owners  to 
furnish  the  master  of  a  vessel  with  the  means 
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of  obtaining  all  the  credit  which  the  exigen- 
cies of  a  voyage  may  require."  And  on  this 
ground  the  court  in  that  case  decided  that  the 
wages  of  seaman,  which  depend  commonly  on 
the  earning  of  freight,  and  are  lost  when  the 
freight  is  lost  by  disaster,  can  be  recovered 
against  the  owner  when  freight  is  lost  by  his 
neglect;  under  which  head  of  neglect,  that  of 
negligence  in  furnishing  his  vessel  with  funds 
or  credit,  was  there  expressly  placed.  It  is  true, 
as  said  by  the  CJiief  Justice  in  this  cause,  that 
this  was  not  in  an  action  between  the  insurer 
and  insured,  but  in  one  for  wages  by  seaman 
against  their  ship-owner.  But  the  question  of 
the  duty  and  nature  of  due  diligence  towards 
those  whose  interests  depend  upon  it,  is  the 
same  in  both;  nor  can  I  see  any  reason  what- 
ever to  distinguish  as  to  the  responsibility  in- 
curred. To  regard  the  law  of  insurance  as 
standing  entirely  on  its  own  insulated  ground 
of  precedent  and  authority,  uninfluenced  by 
the  more  general  rules  of  jurisprudence,  and 
unaffected  by  analogy  to  other  parts  of  the  law 
of  contracts  and  commerce,  is  in  hostility  with 
its  rational  and  scientific  spirit,  and  in  contra- 
diction to  the  authority  of  Mansfield  and  its 
other  illustrious  expounders  who  have  claimed 
for  it  the  merit  of  being  a  science  formed  by 
deduction  from  reason  and  fixed  principles; 
and  not  "merely  an  unconnected  series  of  de- 
crees and  ordinances." 

What  the  "ordinary  exigencies"  of  a  ship 
may  be,  which  a  ship-owner  of  common  pru- 
dence would  guard  against;  and  again,  what 
might  be  the  unexpected  circumstances  or  con- 
tingencies that  would  excuse  the  want  of  funds 
or  credit  to  meet  the  exigencies,  must,  as  in  in- 
313*]  numerable  cases  arising  *under  the  law 
of  bailment,  of  shipping,  and  of  insurance,  be 
judged  of  according  to  the  case.  The  standard 
of  seaworthiness  itself  varies  according  to  the 
voyage  or  the  time.  Judge  Story,  in  laying 
down  the  general  rules  of  responsibility  for  due 
diligence  in  bailment  (which  must  also  govern 
this  special  and  peculiar  sort  of  trust  or  bail- 
ment), with  all  the  lights,  not  only  of  profound 
learning,  but  of  long  judicial  experience,  is 
content  to  say  that  "Diligence  and  negligence 
must  be  judged  of  by  the  habits  of  business, 
usages  of  society  and  the  customs  of  trade." 
Still,  here  (as  Judge  Story  says,  regarding  the 
more  general  rule),  the  decision  "may  vary  as 
to  facts,  but  is  uniform  as  to  principle."  It  is 
culpable  negligence  to  neglect  the  means  of 
funds  or  credit  in  a  port  of  destination,  such 
as  any  ship-owner  of  the  commonest  prudence 
would  have  used  in  the  ordinary  course  of  the 
same  business.  More  than  this  cannot  be  de- 
manded. It  cannot  be  expected,  for  instance, 
in  an  adventurous  and  extensive  trade,  such  as 
that  carried  on  from  our  ports,  that  in  a  cir- 
cuitous voyage,  there  should  be  provided  funds 
or  credit,  secured  in  every  port  at  which  she 
may  touch,  to  the  amount  of  one  half  the  value 
of  the  vessel,  to  meet  every  possible  exigency. 
On  the  other  side,  it  seems  to  ask  no  more  than 
the  discharge  of  ordinary  duty  to  the  owner 
and  all  who  are  interested,  and  of  ordinary 
good  faith  to  the  underwriters,  if  it  should  be 
required  that  the  vessel,  unless  other  funds 
funds  were  provided,  should  be  unincum- 
bered  with  previous  hypothecation  or  other 
debts;  that  the  freight  earned  should  be  free 
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to  meet  all  the  wages  and  expenses  legally 
chargeable  upon  it,  and  that  the  vessel  should 
not  be  discredited  in  the  eyes  of  her  consignees 
and  of  those  to  whom  resort  for  loans  might  be 
made,  as  to  all  future  risks,  by  the  general  neg- 
ligence as  to  the  present  one.  As  the  master, 
in  ordinary  circumstances,  carries  with  him  in 
the  vessel  itself,  a  fund  to  meet  unexpected 
difficulties,  by  his  authority  to  raise  money  on 
her  by  sale  or  bottomry  in  case  of  necessity, 
that  fund  of  last  resort  reserved  for  special 
exigencies  should  not  be  discredited,  or  im- 
paired by  debts  for  wages  or  for  ordinary  ex- 
penses for  which  the  freight  is  answerable,  or 
for  previous  debts  that  ought  to  be  discharged 
*out  of  other  funds.  If  the  owner  neg-  [*3 1 4 
lects  this,  our  decisions  will  make  him  answer- 
able to  the  seamen  for  wages;  and  on  the  same 
ground  he  must  lose  the  right  of  abandon- 
ment for  a  necessity  so  caused,  and  look  to  his 
insurer  only  for  the  actual  partial  loss.  Be- 
tween the  two  cases  just  stated,  there  may  be 
many  degrees;  but  these  must  be  judged  of  as 
they  occur,  according  to  the  case  itself. 

In  the  present  case,  however,  there  was  no 
appearance  of  any  sort  of  care,  foresight  or  dil- 
igence in  relation  to  the  subject.  The  master 
was  not  supplied,  at  any  of  the  intermediate 
ports  of  lading,  with  the  means  of  meeting 
the  ordinary  expenses  of  his  voyage.  He  had 
no  funds  at  any  of  them,  and  was  even  unable 
to  obtain  an  advance  of  $10  from  his  con- 
signee at  one  of  these  ports.  The  freight  at 
St.  Thomas  (a  port  of  destination),  which  was 
the  natural  fund  for  the  payment  of  ordinary 
expenses  and  of  wages,  was  exhausted  by  pro- 
tested bills  for  the  original  outfit,  which  had  been 
sent  out  from  N.  Y.  Everything  in  the  man- 
agement of  the  business  indicated  negligence, 
and  tended  to  impair  that  credit,  which,  had 
the  ordinary  expenses  been  met  by  the  earned 
freight  in  the  usual  way,  might  perhaps  have 
been  obtained.  It  was  a  case  not  of  ordinary, 
but  of  gross  negligence;  there  was  an  entire 
want  of  diligence,  the  natural  consequence  of 
which  was  a  total  inability  to  procure  funds 
or  credit  for  repairing  the  vessel. 

Upon  the  whole  view  of  the  case,  I  come  to 
the  following  conclusion: 

1.  That  the  vessel  having  been  seaworthy  at 
the  commencement  of  the  risk,   any  subse- 
quently occurring  defect  of  seaworthiness, does 
not  discharge  the  insurers  from  any  loss  or  dam- 
age not  ascribable  to  want  of  due  diligence, 
but  they  are  liable  for  any  loss  not  caused  or 
increased  by  or  in  consequence  of  such  negli- 
gence. 

2.  The  broadly  stated  doctrine,  "that  the 
want  of  funds  wherewith  to  make  repairs,  is  a 
valid  ground  of  abandonment,"  is  not  correct 
as  a  universal  rule,  but  does  apply  to  all  cases 
where  such  want  is  chargeable  to  the  defect  of 
ordinary  diligence  or  good  faith,  on  the  part  of 
the  assured  or  his  agent. 

*3.  The  particular  circumstances  of  [*3 15 
the  case  showing  a  total  want  of  ordinary  care 
and  prudence,  in  relation  to  funds  or  credit, 
the  inability  to  provide  such  funds  or  credit  to 
repair  the  vessel  did  not  authorize  an  abandon- 
ment so  as  to  charge  the  underwriters,  howev- 
er necessary  or  proper  the  sale  of  the  vessel  by 
the  master  might  have  been  in  regard  to  other 
interests;  and  that,  therefore,  the  charge  of  the 
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learned  Chief  Justice,  "  that  the  inability  of  the 
master  to  procure  funds  at  St.  Thomas  was  a 
valid  ground  of  abandonment,"  was  incorrect. 
I  am  accordingly  of  opinion  that  the  judg- 
ments of  the  courts  below  should  be  reversed, 
on  the  grounds  last  stated. 

By  Senator  Wager.  It  is  contended  on  the 
part  of  the  plaintiffs  in  error,  that  the  judg- 
ment below  ought  to  be  reversed,  principally 
for  two  reasons:  1.  Because  the  warranty  of 
seaworthiness  extending  to  the  whole  contract 
of  insurance,  it  attached  as  a  condition  at 
Charleston  and  Norfolk;  and  was  broken  by 
sailing  from  those  two  ports  without  a  small 
bower  anchor  which  was  lost  on  the  bar  off 
Charleston,  thus  leaving  the  vessel,  as  was  ad- 
mitted on  the  trial,  unseaworthy;  and  2.  Be- 
cause the  inability  of  the  master  at  St.  Thomas 
to  procure  the  necessary  funds  with  which  to 
repair  the  vessel,  was  not  a  valid  cause  ot  aban- 
donment. 

In  relation  to  the  first  point,  I  mainly  concur 
with  the  majority  of  the  court  who  pro- 
nounced the  judgment  below.  The  implied  war- 
ranty of  seaworthiness  "attaches  as  a  condition 
at  the  commencement  of  the  risk,  and  not  at 
every  port  at  which  the  vessel  puts  in  during 
her  voyage.  If  she  be  seaworthy  at  the  com- 
mencement of  her  voyage,  the  implied  warran- 
ty is  answered.  Hughes,  Ins.,  272.  The  cases 
examined  by  me  in  relation  to  the  warranty  of 
seaworthiness,  are  all  cases  of  insurance  for  a 
particular  voyage.  As  the  case  on  argument  is 
an  insurance  upon  time,  during  which  the  ves- 
sel might  perform  two  or  more  principal  voy- 
ages, I  was  at  first  inclined  to  the  opinion  that 
a  difference  would  be  found  in  the  books  in 
relation  to  its  application  to  the  different  poli- 
cies. I  supposed  that  the  same  rule  which  raised 
316*]  *an  implied  warranty  of  seaworthiness, 
as  a  condition  to  a  policy  for  a  particular  voy- 
age, would  annex  it  also  as  a  condition  at  the 
ports  of  departure  of  every  principal  voyage, 
performed  during  a  policy  upon  time  ;  and  it 
does  seem  to  me  that  such  an  application  of 
the  rule  would  promote  the  ends  of  justice,  but 
as  I  have  not  been  able  to  find  any  such  ap- 
plication of  it  in  the  books,  and  as  it  is  unnec- 
essary to  decide  the  point  in  coming  to  a  con- 
clusion to  reverse  this  judgment,  I  forbear 
expressing  a  decided  opinion  upon  ii.  Where 
the  insurance  is  for  a  particular  voyage,  a 
breach  of  the  condition  avoids  the  whole  pol- 
icy; not  so  an  omission  of  the  insured,  to  keep 
the  subject  insured  in  a  constant  state  of  sea- 
worthiness during  the  whole  period  of  insur- 
ance. Paddock  v.  Int.  Co..  11  Pick.,  227.  It  is 
most  undoubtedly  the  duty  of  the  assured,  to 
use  all  reasonable  diligence  to  keep  the  vessel 
insured  seaworthy  during  the  voyage,  and  if 
she  be  lost  in  consequence  of  this  omission  of 
duty,  the  underwriters  will  not  be  held  liable. 

In  the  case  under  consideration,  the  vessel 
was  not  damaged  in  consequence  of  the  want 
of  her  small  bower  anchor  lost  at  Charleston. 
She  wan  injured  while  at  sea,  and  far  from  any 
port,  where  her  anchors  could  have  been  use- 
ful to  her.  It  is  clear,  therefore,  that  had  the 
utmost  diligence  been  used  at  Charleston  and 
Norfolk,  to  supply  the  low*  which  had  hap- 
pened to  her  on  the  Charleston  bar,  it  would 
not  have  obviated  the  dangers  and  damage  to 
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which  she  was  subsequently  exposed.  If  the 
injury  sustained  by  this  vessel  had  happened 
from  want  of  anchors,  I  am  far  from  believing 
that  the  evidence  produced  on  the  part  of  the 
plaintiffs  below  was  sufficient  to  excuse  the 
master  from  supplying  the  loss.  The  anchor 
was  lost  on  entering  the  harbor  at  Charleston, 
where  the  vessel  lay  some  five  days,  without 
any  effort  on  the  part  of  the  master  to  supply 
it,  save  the  understanding  between  him  and 
the  pilot,  that  he  should  endeavor  to  find  it  on 
the  bar  and  raise  it,  for  which  he  was  to  give 
him  $10.  He  saw  the  pilot  on  the  morning  on 
which  he  sailed,  and  then  knew  that  the  anchor 
was  not  raised.  He,  nevertheless,  sailed  out 
of  port  in  the  vain  hope  *that  it  would  [*3 1 7 
be  fished  up  that  morning,  and  restored  to  him 
on  his  way  out.  He  had  no  funds  with  which 
to  purchase  an  anchor  at  Charleston ;  the  own- 
ers had  not  supplied  him  with  any  with  which 
to  defray  his  necessary  expenses;  he  had  no 
credit.  How  then  could  he  be  expected  to  re- 
place the  anchor?  All  this  omission,  therefore, 
to  use  due  diligence,  would  be  properly  charge- 
able to  the  assured  and  the  consequences  visit- 
ed upon  them.  At  Norfolk  the  master  used 
some  exertion  to  procure  an  anchor,  though  he 
did  not  there  conduct  himself  as  a  person 
would  who  had  the  ability  and  desired  to  re- 
pair the  defect  in  his  ship. 

The  question  of  negligence  on  the  part  of  the 
master  was  purely  a  question  of  fact  for  the 
jury,  and  had  they  been  permitted  to  pass  upon 
it  without  erroneous  instructions  from  the 
court,  their  finding  would  have  settled  the  point. 
But  the  court,  in  charging  upon  this  point, 
took  from  them  the  question  of  negligence  at 
Charleston,  by  instructing  them  that  the  ma- 
terial question  was,  whether  the  master  made 
use  of  due  diligence  at  Norfolk  to  obtain  an 
anchor.  Upon  this  point  I  think  the  court 
erred,  and  the  judgment  should  for  that  reason 
be  reversed,  had  the  loss  in  this  case  taken 
place  in  consequence  of  the  want  of  the  an- 
chor; but  as  this  point  is  obviated  by  the  rule 
above  adverted  to,  it  was,  perhaps,  unneces- 
sary to  say  what  has  been  said  in  relation  to  it. 
I  shall,  therefore,  confine  the  further  remarks 
I  have  to  make,  to  the  second  point  raised  by 
the  plaintiffs. 

It  may  be  difficult  to  conjecture  what  the 
verdict  would  have  been,  had  the  cause  of 
abandonment  been  properly  submitted  to  the 
jury.  They  would  possibly  have  been  justified 
in  finding,  under  the  circumstances  proved, 
that  it  came  within  the  rule  laid  down  by  J. 
Story,  in  8  Mas.,  65:  "That  the  right  to  aban- 
don exists  wherever,  from  the  circumstances 
of  the  case,  the  ship  for  all  the  useful  purposes 
of  a  ship  for  the  voyage,  is  for  the  present 
gone  from  the  control  of  the  owner,  and  the 
time  when  she  will  be  restored  to  him  in  a 
state  to  resume  the  voyage  is  uncertain  or  un- 
reasonably distant,  or  the  risk  *and  \*\\ \ 8 
expenses  are  disproportionate  to  the  expected 
benefits  and  object*  of  the  voyage."  But  as 
this  case  was  presented  to  them,  they  were  pre- 
!  eluded  from  inquiring  into  and  determining 
\  upon  the  causes  of  abandonment  which  exist- 
:  c<i  in  the  case.  They  were  instructed  that  the 
inability  of  the  master  to  procure  funds  at  St. 
Thomas,  with  which  to  repair  ftie  loss,  was  a 
valid  ground  of  abandonment.  The  rule  was 
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laid  down  so  that  the  jury  could  not  disregard 
it,  though  it  should  appear  that  the  materials 
and  means  to  repair  might  be  easily  had,  and 
the  work  expeditiously  done  at  a  moderate 
cost,  &s  compared  with  the  value  of  the  ves- 
sel. The  verdict  of  the  jury  upon  this  point 
rested,  under  the  charge  of  the  judge,  upon 
the  sole  ground  of  the  inability  of  the  master 
to  raise  the  necessary  funds  to  defray  the  ex- 
pense of  repairing.  The  majority  of  the  Su- 
preme Court,  erroneously,  I  think,  seem  to  re- 
gard the  inability  of  the  master  to  procure 
funds,  as  equivalent  to  a  general  inability  on 
his  part  to  make  the  necessary  repairs  in  that 
port.  If  this  were  so,  the  abandonment  would 
have  been  justified,  under  the  several  decis- 
ions on  which  the  court  relied.  But  an  exami- 
nation of  those  decisions  will  show,  that  the 
vessels  abandoned  were  so  situated  that  the 
difficulty  and  almost  impossibility  of  repairing 
within  a  reasonable  time,  so  as  to  enable  the 
assured  to  prosecute  the  voyage,  rendered  it 
expedient  for  the  interests  of  the  parties  con- 
cerned, that  the  master  should  exercise  his 
control  over  the  ship,  and  abandon  and  sell 
her.  Can  it  be  said,  or  could  the  jury  have 
found  in  this  case,  had  the  question  been  fair- 
ly presented  to  them,  that  if  the  master  bad 
possessed  that  credit  and  ability  to  raise  funds 
to  repair  partial  losses,  which  every  prudent 
and  discreet  owner  is  bound  by  a  due  regaid 
for  his  own  interests,  to  see  that  those  who  act 
for  him  possess,  in  a  port  of  destination, where 
her  cargo  is  to  be  discharged,  and  where  ordi- 
narily the  freight  is  to  be  paid,  that  the  vessel 
could  not  have  been  repaired  and  put  in  a  com- 
plete and  seaworthy  condition  in  a  reasonably 
short  period,  and  within  the  expense  estimated 
by  the  surveyors  at  St.  Thomas,  which  did  not 
exceed  one  third  part  of  the  value  of  the  ship? 
The  testimony  shows  that  the  vessel  was  hove 
319*]  out  *only  about  12  hours  at  St.  Thom- 
as, which  was  all  that  was  necessary  to  repair 
her  bottom.  The  other  repairs,  though  more 
expensive,  were  all  easily  accomplished.  But 
it  is  unnecessary  to  discuss  this  point  further, 
as  the  jury  were  not  permitted  to  pass  upon  it. 
The  cause  turned  solely  upon  the  inability  of 
the  master  to  procure  funds  for  reparation. 

Ch.  J.  Savage,  in  the  opinion  delivered  bv 
him,  supposes  that  the  omission  of  the  defend- 
ants below  to  put  any  question  to  the  jury  on 
the  subject,  is  an  admission  of  the  good  faith 
and  necessity  of  the  transaction,  by  which  the 
master  abandoned  and  sold  the  ship.  Now  I 
do  not  so  understand  the  case,  as  it  is  present- 
ed to  us.  The  jury  supposed  the  necessity  of 
abandonment  grew  solely  out  of  the  inability 
of  the  master  to  procure  the  necessary  funds 
to  defray  the  expenses  of  repairs,  and  that,  in- 
dependent of  that,  there  were  no  circumstances 
in  the  case  which  would  enable  the  assured 
to  turn  a  partial  into  a  total  loss.  The  second 
point  presented  by  the  defendant's  counsel  is 
in  these  words:  "That  plaintiffs  were  not  en- 
titled to  recover  a  total  loss,  inasmuch  as  the 
expenses  of  repairs  at  St.  Thomas,  making  the 
usual  deductions,  would  not  have  exceeded  a 
moiety  of  the  valuation  in  the  policy;  and  that 
the  inability  of  the  master  to  procure  funds 
was  not,  under  the  circumstances, a  valid  cause 
of  abandonment."  They  also  requested  the 
judge  to  charge  the  jury,  "that  St.  Thomas  be- 
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ing  the  port  of  destination,  the  inability  of  the 
master  there  to  procure  the  necessary  funds 
for  repairing  the  vessel,  supposing  such  ina- 
bility to  be  proved,  was  not  a  sufficient  ground 
of  abandonment."  These  two  positions  show 
that  the  counsel  for  the  defendants  below  un- 
derstood that  the  only  important  question  upon 
this  point  was  that  growing  out  of  the  ina- 
bility of  the  master  to  procure  funds. 

As  between  the  master  and  the  owners,  the 
sale  of  the  vessel  would  have  been  perfectly 
justifiable;  because  it  was  the  duty  of  the 
owners  to  see  that  the  master  had  credit  or 
means  to  keep  the  vessel  in  a  navigable  condi- 
tion. But  for  this  reason,  to  convert  the  mas- 
ter into  an  agent  for  the  insurers,  *and  [*32O 
by  his  act  turn  a  partial  into  a  total  loss,  would 
be  extending  the  rule  of  abandonment  much 
further  than  I  think  any  of  the  cases  have 
gone.  It  would,  in  my  opinion,  be  dangerous 
in  the  extreme,  and  open  the  door  to  innumer- 
able frauds  upon  insurers.  Almost  any  partial 
loss  might  thus  be  converted  into  a  total  one. 
The  inability  to  procure  funds  in  a  foreign 
port  is  an  excuse,  which  might  easily  be  framed, 
aided,  as  would  be  the  master  in  framing  it, 
by  the  avarice  of  those  who  might  supply  the 
funds,  but  who  refuse  a  loan  with  a  view  to 
speculate  upon  the  abandoned  vessel. 

The  doctrine  of  abandonment  for  a  techni- 
cal total  loss,  having  been  engrafted  upon  the 
contract  of  insurance  by  a  course  of  decisions, 
is  now  the  law  of  the  land,  and  those  who 
come  within  the  rule  which  led  to  its  intro- 
duction, are  entitled  to  partake  of  its  fruits. 
But  as  it  was  introduced  with  doubt,  and  as 
the  policy  of  it  has  since  been  much  ques- 
tioned, we  are  bound  to  see  that  it  be  not  ex- 
tended so  as  to  produce  injustice.  The  rule  as 
laid  down  in  this  case  by  the  judge  who  pre- 
sided at  the  trial,  would  afford  an  entirely  new 
ground  of  abandonment  from  any  that  can  be 
found  in  the  books,  and  would  be  dangerous 
as  tending  to  frauds.  I  am,  therefore,  for  re- 
versing the  judgment  below. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ?  all  the  members  of  the  Court, 
with  one  exception,  voted  in  the  affirmative. 

Whereupon,  ihe  judgment  of  tJie  Supreme 
Court  was  accordingly  reversed. 

Reversing— 15  Wend.,  232. 

Insurance— Warranty  of  seaworthiness.  Reviewed 
—2  Rob.,  547. 

Cited  in-1  Duer,  175:  1  Bos.,  70;  8  Bos.,  54,  55  ;  4 
Daly,  252 ;  11  Lepr.  Obs.,  85. 

Abandonmentof  vessel— WTien  justifiable.  Cited  in 
-5  Duer,  359 ;  33  Mo.,  161 :  2  Am.  Rep.,  507  (46  Mo., 
215). 
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Agent  for  Collection  of  Bills,  Held  to  Strict 
Vigilance  in  making  Presentment  for  Accept- 
ance— Liability  of— Measure  of  Damages. 


NOTE.— Negotiable  paper— Bills— Delay  in  present- 
ing—Diligence required. 

Presentment  for  acceptance  must  be  made  within 
a  reasonable  time  or  the  holder  will  be  chargeable 
with  lack  of  due  diligence.  See  Conroy  v.  warren, 
3  Johns.  Cas.,  259, note  'Robinson v.  Ames.  20 Johns., 
146,  note ;  Aymar  v.  Beers,  7  Cow.,  705 ;  Smith  v. 
James,  ante,  p.  192;  Wethey  v.  Andrews,  3  Hill,  582 ; 
Kelly  v.  Second  Nat.  Bk.,  52  Barb.,  328;  Gowan  v. 
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An  agent  receiving  for  collection  before  maturity, 
a  bill  payable  on  a  particular  day  after  date,  is  held 
to  strict  vigilance  in  making  presentment  for  ac- 
ceptance ;  and  if  chargeable  with  negligence,  is  sub- 
ject to  the  payment  of  all  damages  sustained  by  the 
owner. 

Where  the  debt  is  lost  through  the  negligence  of 
the  agent,  the  measure  of  damages  prima  fade.,  is 
the  amount  of  the  bill ;  the  defendant  is  at  liberty, 
however,  to  show  circumstances,  if  any  exist,  tend- 
ing to  mitigate  damages  or  to  reduce  the  recovery 
to  a  nominal  amount. 

Citations— 3  Kent,  Com.,  2d  ed.,  82:  2  Pet.,  170;  1 
Tenn.,  712;  Bayl.  Bills,  212;  Glen..  109;  Byles,  102; 
Evans,  80;  Muir,  22;  2  Pard.,  No.  358,  p.  417,  420,  2d. 
Paris  ed.,  No.  583,  p.  669;  Poth.  Traite.  du  Cont. 
De  Change,  ch.  4,  No.  82,  No.  128;  5  Dowl.  &.  R.,  374: 
Poth.  Cont.  du  Change,  pt.  1,  ch.  5,  art.  128 ;  3  Barn. 
&  C.,  439 ;  Bell,  Com..  409 :  Chit.  Bills,  300 ;  1 T.  R.,  22; 
2  T.  R..  188 ;  7  T.  R.,  757  ;  a  Johns.  Cas.,  36 ;  2  Wash., 
203 ;  1  Phil.  Ins.,  521 ;  1  Johns.,  215 ;  7  Johns.,  189  ;  10 
Mass.,  470:  11  Mass.,  89, 188 ;  13  Mass.,  187;  1  Cow., 
240 ;  1  Johns.  Cas.,  467. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  on  the  case,  by  Suydam  &  Boyd 
against  S.  &  M.  Allen,  for  negligence  in  omit- 
ting to  present  for  acceptance,  a  draft  for 
$616.89,  drawn  by  one  John  Eastabrook,  at 
N.  Y.,  on  W.  W.  &  J.  E.  Eastabrook,  a  mer- 
cantile firm  transacting  business  at  Concord, 
N.  H.,  in  favor  of  the  plaintiffs,  bearing  date 
July  21,  1833,  and  payable  two  months  after 
date.  The  draft  was  received  by  the  plaintiffs 
Aug.  16,  1833,  and  on  the  same  day  placed  by 
them,  for  collection,  in  the  hands  of  the  de- 
fendants, who  were  to  be  allowed  a  commis- 
sion of  one  per  cent.  The  defendants  retained 
the  draft  in  their  possession  until  Sep.  2, 1833, 
when  they  transmitted  it  to  the  cashier  of  a 
bank  at  Concord,  who  received  it  on  the  6th  day 
of  the  same  month.  Oil  the  7th  he  called  upon 
the  drawees,  and  asked  if  they  were  ready  to 
accept,  and  was  told  they  were  not;  that  they 
did  not  accept  for  the  drawer  without  instruc- 
tions, and  had  not  received  any  instructions  in 
respect  to  this  draft,  but  expected  to  hear  from 
the  drawer  in  a  short  time.  The  cashier  called 
again  Sep.  10,  and  was  then  told  by  the  draw- 
ers that  they  had  been  instructed  by  the  draw- 
er not  to  accept  the  draft,  and  that  they  accord- 
ingly should  not  accept;  whereupon  it  was 
protested  on  the  same  day  for  non-acceptance, 
and  returned  to  the  defendants.  The  draft  on 
its  return,  was  received  Sep.  16  by  the  defend- 
ants,who,  on  the  same  day,  sent  it  to  the  plaint- 
iffs and  demanded  the  receipt  given  by  them 
on  receiving  the  note;  but  the  plaintiffs  refused 
.'Jlili*  ]  *to  give  up  the  receipt  and  take  back  the 
draft.  Sep.  19,  the  defendants  applied  to  the 
plaintiffs  to  know  whether  they  wished  the 
draft  sent  back  to  be  protested  for  non-pay- 
ment, and  were  told  that  they  had  received  it 
for  collection,  and  if  by  any  want  of  attention 
any  accident  should  occur  to  the  draft,  they 
would  be  held  responsible.  Oct.  9.  1833,  the 
drawer  died  insolvent.  When  the  draft  was 
drawn,  be  had  funds  in  the  hands  of  the  draw- 
ees, the  amount  of  which,  however,  was  not 
shown;  but  when  it  was  presented  for  accept- 


ance he  had  no  funds  in  their  hands.  The  draw- 
ees testified  that  the  lateness  of  the  day  of 
the  presentment  of  the  draft  for  acceptance 
made  no  difference  in  regard  to  its  accept- 
ance, as  it  was  an  invariable  rule  with  them 
not  to  accept  for  the  drawer  without  pre- 
vious advice.  It  appeared  that  subsequent  to 
Aug.  16,  1833,  drafts  drawn  by  John  Easta- 
brook on  the  same  drawees,  amounting  togeth- 
er to  the  sum  of  $2,000.  were  accepted  by  them, 
and  paid  or  secured  to  be  paid.  It  also  ap- 
peared that  the  drawer  of  the  bill  conducted 
business  as  a  merchant  in  the  City  of  N.  Y. , 
down  to  the  time  of  his  death;  whilst  on  the 
other  hand  it  was  shown  that  July  24, 1833,  his 
note  due  to  the  plaintiffs  for  $606.77,  was  pro- 
tested at  Concord,  and  remained  unprovided 
for  until  the  draft  in  question  was  given  for 
its  amount.  The  presiding  judge  charged  the 
jury,  that  the  defendants  were  bound  to  trans- 
mit the  draft  with  all  reasonable  diligence  after 
its  receipt  for  acceptance,  and  not  having  done 
so,  were  guilty  of  negligence,  and  liable  to  the 
plaintiffs  for  the  amount  of  damages  they  had 
sustained.  That  the  court  and  jury  having  no 
knowledge  of  what  the  amount  of  the  damage 
was,  except  from  the  proof  of  the  amount  of 
the  draft,  the  jury  would  find  a  verdict  for  the 
plaintiffs  for  the  amount  of  the  draft  and  the 
interest  thereon.  The  jury  found  accordingly. 
The  defendants,  having  excepted  to  the  charge 
of  the  judge,  sued  out  a  writ  of  error,  remov- 
ing the  record  from  the  Superior  Court  of  Law 
of  the  City  of  N.  Y.  to  the  Supreme  Court, 
where  the  judgment  was  affirmed.  See  the  opin- 
ion delivered  in  the  Supreme  Court,  17  Wend., 
370.  The  defendants  *sued  out  a  writ  [*323 
of  error,  removing  the  record  into  this  court. 
The  cause  was  argued  here  by, 

Mes»rs. Gray  and  S.  A.  Foot,  for 

plaintiffs  in  error. 

.'//•.  D.  Lord,  Jr.,  for  defendants  in  error. 

After  advisement  the  following  opinions 
were  delivered : 

By  the  Chancellor.  Two  questions  of  im- 
portance to  the  commercial  community  are  pre- 
sented for  our  consideration  and  decision  in 
this  cause:  1.  Whether  an  agent  or  broker  who 
receives  for  collection  a  draft  or  bill  of  ex- 
change payable  at  a  particular  day,  or  a  cer- 
tain number  of  days  after  its  date,  is  under  any 
obligation  to  present  the  same  to  the  drawee 
for  acceptance  immediately,  and  before  the 
time  when  the  draft  is  due  and  pa\  sole?  And 
2.  If  he  is,  whether  the  person  who  has  given 
him  such  draft  or  bill  for  collection,  can,  in 
case  of  his  neglect  to  present  the  same  before 
the  day  of  payment, recover  the  whole  amount 
due  thereon,  with  interest;  although  the  own- 
er has  not  in  fact  sustained  damage  to  that  ex 
tent,  by  the  neglect  of  his  broker  or  agent  to 
present  the  bill  for  acceptance  without  any 
unnecessary  delay? 

A  bill  payable  at  sight,  or  a  certain  number 


Jackson.  W  Johns.,  176 :  Vantrot  v.  McCullocb.  * 
Hilt.  272:  Brady  v.  L.  M.  Ry.  Co.,  84  Barb.,  249:  Ben- 
ton  v.  niton, U  N.  Y..  382:  Sice  v.  Cunningham.  1 
Cow.,  887 :  Van  Hoeeen  r.  Van  AUtyno.3  Wend.,  75: 
Salt  Springs  Nat.  Bk.  v.  Burton.,  58  N.  Y.,  430;  17 
Am.  Rep..  275;  Bank  of  Syracuse  v.  Holllstor.  17  N. 
Y..46;  Schofleld  v.  Bayard.  3  Wend..  48» ;  Shn-h.  nl 
v.  ChamtxTlin.  H  Gray.  225;  Whltn  v.  Stcxldard,  11 
dray,  868;  Flint  v.  Roger*.  15  Me.,  07;  Allen  v. 
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Avery,  47  Me..  287 ;  Wallace  v.  Agry.  4  Mason,  336 ; 
5  Mason,  118;  Mitchell  v.  Ik-grand.  1  Mason,  176; 
Garnet  t  v.  Woodcock.  1  Stark..  475;  Hilton  v.  Shep- 
herd.  8  Bast,  16 :  Henry  v.  Lee.  2  Chltty,  124 ;  1  Para. 
N*B..  267:  Story.  Bills,  see.  228:  Dan.  Neg.  Inst., 
•ML.4M,  4M-MI U16. 

Check*—  Dtmanil  nf  uaymerU— Degree  of  dtttuence 
required.  See  Mohawk  flank  v.  Brodvrick,  13  W  end., 
133,  note. 
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of  days  after  sight,  must  be  presented  for  ac- 
ceptance and  payment,  or  for  acceptance  only, 
without  unreasonable  delay,  or  the  drawer  and 
indorsers  will  be  discharged,  for  they  have  an 
interest  in  having  the  bill  accepted  immediate- 
ly, in  order  to  shorten  the  time  of  payment, 
and  thus  to  put  a  limit  to  the  period  of  their 
liability;  and  also  to  enable  them  to  protect 
themselves  by  other  means.before  it  is  too  late, 
if  the  bill  is  not  excepted  and  paid  within  the 
time  originally  contemplated  by  them.  But  in 
relation  to  a  bill  payable  at  a  day  certain,  as  at 
a  fixed  time  after  its  date,  it  is  perfectly  well 
settled,  not  only  in  this  country  and  in  En- 
gland, but  also  in  Scotland  and  in  France,  that 
the  drawer  or  indorser  of  the  bill  is  not  dis- 
charged by  the  neglect  of  the  holder  to  present 
324*]*the  same  for  acceptance  immediately, 
or  until  the  time  when  it  becomes  due  and  pay- 
able. If,  however,  such  a  bill  is  actually  pre- 
sented for  acceptance,  and  is  dishonored  before 
it  becomes  due,  notice  of  such  dishonor  must 
be  given  to  the  drawer  or  indorser  without  de- 
lay, or  he  will  be  discharged.  3  Kent,  Com., 
2d  ed.,  82;  Townsley  v.  Sumrall,  2  Pet.  U.  8., 
170  ;  Goodall  v.  DoUey,  1  Tenn.,  712  ;  Bayley, 
Bills,  212  ;  Glen,  109 ;  Byles,  102  ;  Evans,  80; 
Muir,  22  ;  2  Pard.,  No.  358,  p.  417,  2d  Paris 
ed.  All  the  writers  agree,  however,  that  the 
owner  of  the  bill  has  an  interest  in  having  it 
presented  for  acceptance  without  delay,  al- 
though such  presentment  is  not  necessary  in  the 
case  of  a  bill  payable  on  a  day  certain,  to  en- 
able him  to  retain  his  claim  against  the  draw- 
er or  indorser  of  such  bill;  and  that  if  the 
agent  who  has  been  intrusted  with  the  bill  for 
the  purpose  of  getting  it  accepted  and  paid,  or 
accepted  only,  neglects  to  comply  with  the  di- 
rection of  the  owner,  to  get  the  bill  excepted 
without  any  unnecessary  delay,  he  will  be  lia- 
ble to  the  owner  for  the  damage  which  the 
latter  has  sustained  by  such  negligence.  Par- 
dessus  says,  that  the  right  to  require  an  ac- 
ceptance in  such  a  case  is  one  which  the  holder 
of  the  bill  may  use  or  not,  as  he  thinks  proper, 
but  that  it  is  certainly  an  advantage  to  him  to 
demand  such  acceptance;  for  if  the  drawer  is 
in  credit,  the  drawee  will  probably  accept, and 
the  holder  will  thus  obtain  an  additional  secu- 
rity for  his  debt;  whereas,  if  he  delays  to  pre- 
sent the  bill  for  acceptance  until  it  becomes 
due,  and  the  drawer  fails  in  the  meantime,  the 
drawee  may  then  refuse  to  accept ;  and  he 
might  have  added,  for  such  is  the  rule  of  the 
French  law  on  the  subject,  that  if  the  bill  was 
protested  for  non-acceptance  before  it  became 
due,  the  holder  would  then  have  been  entitled 
to  demand,  both  of  the  drawer  and  of  the  in- 
dorsers, security  for  the  payment  of  the  bill 
when  it  should  become  due,  or  forre-imburse 
ment,  with  the  expenses  of  protest  and  re  ex 
change.  Pardessus  also  says,  that  the  bearer 
of  the  bill  may  hold  it  as  a  mere  agent  to  do 
what  is  necessary  for  the  interest  of  his  prin 
cipal;  in  which  case,  he  ought  to  act  accord 
ing  to  the  express  or  implied  duties  which  are 
325*]derived  from  his  relation  *to  such  prin- 
cipal; and  among  the  duties  which  his  situa 
tion  imposes  upon  the  agent,  is  that  of  present 
ing  the  bill  for  acceptance  whenever  the  law 
or  prudence  imposes  such  an  obligation  upon 
him.  2  Pard.,  No.  358,  pp.  417,  420;  No.  583, 
p.  669.  It  was  upon  this  ground  that  the  case 
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of  Bk.  of  Scotland  v.  Hamilton,  referred  to  in 
a  note  to  Bell's  Commentaries  and  also  in  Chit- 
ty  on  Bills,  was  decided.  .And  Glen,  who  also 
has  a  brief  note  of  that  case,  states  as  excep- 
tions to  the  rule — that  it  is  not  necessary  to 
present  a  bill,  payable  at  a  time  certain,  for 
acceptance,  before  it  becomes  due — the  case  of 
a  direction  to  the  payee  or  holder  of  the  bill 
to  present  it  immediately,  and  the  case  of  a 
bill  sent  to  an  agent  for  negotiation,  Glen 
Bills,  109. 

The  counsel  for  the  plaintiffs  in  error,  how- 
ever, attempted  to  take  the  case  out  of  this  last 
exception  to  the  general  rule,  on  the  ground 
that  these  agents  only  received  the  bill  for  col- 
lection, and  that  they  received  no  instructions 
to  present  it  for  acceptance  before  it  became 
due.  I  infer,  however,  from  the  note  of  the 
case  of  Bk.  of  Scotland  v.  Hamilton,  as  given 
by  Glen,  that  the  present  case  cannot  be  dis- 
tinguished from  that  in  this  respect.  For  it 
there  appears  that  the  bill  then  in  question  was 
finally  presented  for  acceptance  on  the  evening 
of  the  fourth  day  from  its  date.after  the  draw- 
er had  failed,  and  then  only  in  consequence  of 
a  letter  from  Dunlop,  who  had  sent  the  bill  to 
the  agents  in  Glasgow  three  days  before.  From 
that  statement  of  the  case,  I  think  we  may 
fairly  presume  there  were  no  special  directions 
to  the  agents  to  present  the  bill  for  acceptance 
when  it  was  originally  sent  to  them  for  collec- 
tion, especially  as  it  had  but  four  days  to  run 
when  it  was  originally  discounted  by  Dunlop. 
On  this  subject,  Pothier  says,  in  regard  to  the 
indorsement  of  a  bill  by  the  owner  thereof  to 
another,  as  a  mere  agent  to  receive  the  amount 
due  thereon  for  the  indorser  and  as  his  proxy: 
"The  contract  which  such  an  indorsement  im- 
plies, and  which  it  makes  between  the  indors- 
er and  the  person  to  whom  he  makes  his  order, 
is  a  contract  of  agency,  and  creates  the  ordi- 
nary .obligations  of  an  agent;  and  consequently, 
he  to  whom  the  order  is  given  is  liable  in  the 
character  of  an  agent,  as  regards  his  indorser, 
*the  owner  of  the  bill,  to  obtain  accept-  [*326 
ance  if  it  has  not  already  been  accepted,  and 
to  go  when  the  bill  becomes  due  to  receive 
payment  thereof,  and  remit  him  the  amount  ; 
and  also,  in  default  of  acceptance  or  of  pay- 
ment, to  make  the  protests, etc., which  are  nec- 
essary in  such  cases,  and  the  indorser  on  his 
part  is  bound  to  make  good  the  whole  of  the 
expenses  which  have  been  incurred  therefor 
by  the  indorsee."  Poth.  Traite  du  Cont.  de 
Change,  ch.  4,  No.  82.  Again:  "The  bearer  of 
the  bill,  where  he  is  merely  the  agent  of  the 
owner,  ought  to  present  it  as  soon  as  possible 
to  the  drawee  to  have  it  accepted.  It  is  very 
important  to  have  it  accepted,  as  it  is  only  by 
accepting  it  that  the  drawee  becomes  bound  to 
pay  it.  Without  such  acceptance,  the  owner 
of  the  bill  has  for  his  debtor  only  the  drawer 
of  the  bill,  to  whom  he  has  paid  its  value. 
Therefore,  if  the  drawer  should  happen  to  fail, 
the  bearer  of  the  bill  who  had  neglected  to  pre- 
sent it  for  acceptance  would  be  liable  to  dam- 
ages, if  it  was  his  fault,  in  favor  of  the  owner 
of  the  bill  for  whom  he  was  agent."  Id.,  No. 
128.  The  principles  thus  laid  down  by  Pothier 
are  recognized  by  Beawes  and  Paley  as  sound 
and  correct,  in  relation  to  the  duties  and  lia- 
bilities of  agents  who  are  employed  in  negoti- 
ating or  collecting  bills  of  exchange;  and  I  can 

WEND.  20. 


1H38 


ALLEN  v.  SUYDAM. 


336 


•see  no  good  reason  why  they  should  not  be  ap- 
plied to  the  case  now  under  consideration.  If 
the  receiving  a  bill  by  an  agent,  to  collect,  im- 
plies an  obligation  on  his  part  to  take  the  nee 
-essary  steps  to  charge  the  drawer  and  indors- 
ers,  by  protest  and  notices,  in  case  it  is  not 
accepted  and  paid  by  the  drawee,  I  do  not  see 
why  due  diligence  on  the  part  of  the  agent,  in 
procuring  the  acceptance  of  the  drawee  with- 
out delay,  when  it  may  be  necessary  or  benefi- 
cial to  the  interests  of  the  principal,  should  not 
also  be  implied,  as  it  is  the  duty  of  a  faithful 
agent  to  do  for  his  principal  whatever  the  prin- 
cipal himself  would  probably  have  done  if  he 
was  a  discreet  and  prudent  man.  Even  where 
the  principal  is  habitually  negligent  in  attend- 
ing to  his  own  interests,  it  forms  no  excuse  for 
similar  negligence  on  the  part  of  his  agent. 
The  fact,  therefore,  that  the  bill  in  this  case 
was  not  put  into  the  hands  of  the  agents  for 
327*]  collection  until  some  *time  after  it  bore 
-date,  was  no  legal  excuse  for  their  negligence 
in  not  sending  it  on  for  acceptance  and  pay- 
ment without  unnecessary  delay.  For  these 
reasons,  I  agree  with  the  court  below,  that  the 
Aliens  were  legally  liable  to  the  owners  of  this 
bill  for  the  damages,  if  any,  which  the  latter 
sustained  by  the  non-presentment  of  the  bill  to 
the  drawee  for  acceptance  previous  to  the  time 
it  became  due. 

In  relation  to  the  amount  of  damages,  how- 
ever, I  think  the  charge  of  the  judge  who  tried 
the  cause  was  clearly  wrong  ;  and  that  it  has, 
unquestionably,  produced  great  in  justice  in  this 
•case.  As  we  have  before  seen,  the  relation  be- 
tween the  drawer  or  indorser  of  the  bill  and 
the  person  to  whom  it  is  transferred  for  the 
mere  purpose  of  negotiation  or  collection,  is 
not  the  relation  of  indorser  and  indorsee,  so  as 
to  throw  the  loss  of  the  whole  amount  of  the 
bill  upon  the  latter,  if  he  neglects  to  present 
the  same  for  acceptance  and  payment  in  time, 
or  to  give  notice  of  its  dishonor  to  the  indorser, 
as  required  by  law.  Nor  will  the  payment 
of  the  damages,  by  the  agent,  have  the  effect 
to  subrogate  him  to  all  the  rights  and  remedies 
of  the  person  from  whom  he  received  the  bill, 
as  against  other  parties  who  may  be  liable  for 
the  payment  thereof;  but  it  is  a  mere  contract 
•of  agency,  which  leaves  the  indorser  to  all  his 
rights  and  remedies  for  the  recovery  of  his 
debt  as  against  other  parties,  and  only  readers 
tin-  indorsee  liable  as  agent  for  the  actual  or 
probable  damages  which  his  principal  luissus 
tained  in  consequence  of  the  negligence  of  such 
agent.  This  principle  was  distinctly  recognized 
l>v  the  Court  of  K.  B.  in  England,  in  the  case 
of  Van  Wartv.  WooUey,  5  Dowl.  &  R,  874, 
where  the  plaintiff  bad  not  lost  his  remedy 
•against  the  drawers  of  the  bill,  or  the  person 
from  whom  he  received  it,  by  reason  of  the 
neglect  of  the  agenta  to  present  it  for  accept- 
ance in  due  time  ;  the  drawers  of  the  bill  in 
t  h  it  case  having  drawn  without  authority  when 
ili'-v  had  no  funds  in  the  hands  of  the  drawee*, 
and  Irving  &  Co.,  who  had  sent  the  bill  to  the 
plaintiffs  in  payment,  not  standing  in  the  -it  u 
ntion  of  indoraers  of  the  bill,  as  their  names 
did  not  appear  upon  it.  In  that  case,  however. 
if  there  had  been  any  evidence  to  warrant  the 
818*]  belief,  that  the  bill  *would  have  been 
accepted  if  an  immediate  acceptance  or  rejec- 
tion of  the  bill  by  the  drawecs.had  been  insist- 
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ed  on,  according  to  the  decision  in  the  case  of 
Bk.  of  Scotland  v.  Hamilton,  the  loss  which  had 
arisen  from  the  neglect  of  the  defendant  in  not 
pressing  for  an  acceptance,  or  in  not  giving 
due  notice  of  the  dishonor  of  the  bill  immedi- 
ately, if  it  could  then  probably  have  been  col- 
lected from  the  drawees,  should  have  fallen 
upon  Woolley  &  Co.,  instead  of  Irving  &  Co., 
who  had  remitted  the  same  to  Van  Wart;  and 
the  plaintiff  would  then  have  been  permitted 
to  recover  whatever  damages  had  been  sus- 
tained by  such  negligence,  for  the  benefit  of 
Irving  «fc  Co.  In  that  respect  Irving  &  Co. 
stood  in  the  same  relative  situation  to  Van 
Wart  as  Dunlop  did  to  the  Bank  of  Scotland, 
in  the  case  before  referred  to;  and  Woolley  & 
Co.  occupied  the  situation  of  Hamilton  &  Co  , 
who  were  held  liable  in  that  case,  in  exonera- 
tion of  Dunlop's  liability.  The  only  difference 
in  principle  which  I  can  see  between  the  two 
cases  is,  that  in  the  Scotch  case  it  was  evident 
that  the  bill  would  probably  have  been  accept- 
ed and  saved,  if  it  had  been  presented  for  ac- 
ceptance on  Saturday, when  it  was  received  by 
the  agent  in  Glasgow,  instead  of  being  kept 
back  until  Tuesday  evening,  when  news  of  the 
drawers'  failure  had  reached  that  place  ;  and 
therefore,  to  exonerate  Dunlop,  who  remitted 
the  bill,  the  agents  in  Glasgow  were  very  prop- 
erly charged  with  the  amount  of  the  bill,  the 
whole  of  which  had  been  lost  through  their 
negligence,  except  the  small  amount  of  divi- 
dend which  the  bank  would  be  entitled  to  out 
of  the  drawers'  estate  under  the  commission  of 
bankruptcy  against  him;  whereas,  in  the  case 
of  Van  Wart  v.  Woolley,  there  was  no  reason  to 
believe  that  the  bill  would  have  been  accepted 
if  the  agent  had  insisted  upon  an  answer  im- 
mediately, and  there  was  as  little  probability 
that  anything  would  have  been  obtained  from 
the  drawers  if  Van  Wart  or  Irving  &  Co.  had 
received  notice  of  the  dishonor  of  the  bill  im- 
mediately after  it  was  received  by  the  agent  in 
London.  In  the  latter  case,  therefore,  the  dam- 
age which  either  Van  Wart  or  those  who  had 
transmitted  him  the  bill  in  payment  had  sus- 
tained, was  merely  nominal.  Besides,  the  Su- 
preme Court  of  this  State  *having  de-  f*32t> 
cided  that  neither  the  drawers  nor  Irving  & 
Co.  were  discharged  from  their  liability  to  the 
plaintiff  by  this  neglect  of  his  agent,  neither 
of  them  in  fact  having  been  injured  by  such 
neglect, the  plaintiff  upon  the  second  trial  was, 
of  course.only  held  to  be  entitled  to  such  dam- 
ages as  he  had  sustained,  and  which  were  nom- 
inal only.  If  the  rule  laid  down  by  the  judge 
who  tried  the  present  case  was  correct, that  the 
principal  was  entitled  to  recover  the  whole 
amount  of  the  bill  and  interest,  because  there 
was  no  other  evidence  to  enable  the  jury  to 
discover  what  the  damage  was.then  the  plaint- 
iff in  the  case  of  Van  Wart  v.  WooUcy  should 
have  been  permitted  to  retain  his  verdict  upon 
the  first  trial;  asit  did  not  then  appear  wheth- 
er he  could  actually  succeed  in  collecting  the 
money,  either  from  the  drawers  of  the  bill  or 
from  Irving  &  Co.;  neither  did  it  then  appear 
whether  by  the  laws  of  this  State,  where  they 
resided,  they  were  not  actually  dinoharged 
from  liability, no  that  no  judgment  could  be  re- 
covered against  them,  in  consequence  of  the 
negligence  of  the  agent.  The  granting  of  th« 
new  trial  in  that  case,  therefore,  proceeded 
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upon  the  principle  that  the  agent  was  not  lia- 
ble for  the  whole  amount  of  the  bill,  unless 
damages  to  that  extent  had  been  sustained  by 
his  neglect.and  that  to  recover  damages  to  that 
extent  it  was  incumbent  upon  the  party  claim- 
ing, to  give  sufficient  evidence  to  satisfy  the 
court  and  jury  that  it  was  at  least  probable  that 
he  had  sustained  damages  to  that  amount.  Neith- 
er the  Scotch  or  the  English  case,  therefore,  is 
an  authority  to  sustain  the  charge  of  the  judge 
in  relation  to  the  amount  of  damages  in  the 
present  case;  on  the  contrary,  the  case  of  Van 
Wart  v.  Woolley  is  a  direct  authority  to  show 
that  the  agent  ought  not  to  be  charged  with 
the  whole  amount  of  the  bill,  unless  there  is 
sufficient  evidence  to  render  it  at  least  proba- 
ble that  the  whole  amount  of  the  debt  would 
have  been  saved  if  the  agent  had  discharged 
the  duty  which  his  situation  imposed  upon 
him. 

Where  there  is  a  reasonable  probability  that 
the  bill  would  have  been  accepted  and  paid  if 
the  agent  had  done  his  duty;  or  where,  by  the 
negligence  of  the  agent,  the  liability  of  a  draw- 
er or  indorser  who  was  apparently  able  to  pay 
33O*]  *the  bill  has  been  discharged,  so  that 
the  owner  of  the  bill  cannot  legally  recover 
against  such  drawer  or  indorser,  I  admit  the 
agent  by  whose  negligence  the  loss  has  oc- 
carred  is  prima  facie  liable  for  the  whole 
amount  thereof  with  interest,  as  damages;  un- 
less he  is  able  to  satisfy  the  court  and  jury 
that  the  whole  amount  of  the  bill  has  not  been 
actually  lost  to  the  owner  in  consequence  of 
such  negligence.  The  case  under  consideration, 
however,  is  one  of  a  very  different  descrip 
tion.  Here  it  is  perfectly  evident,  from  the 
testimony  of  one  of  the  drawees,  that  the  draft 
would  not  have  been  accepted  at  any  time  after 
it  was  received  by  the  Aliens  for  collection,  as 
the  drawees  had  received  express  directions 
from  the  drawer  not  to  accept;  nor  would  they 
have  accepted  it,  even  without  such  a  prohibi- 
tion, unless  they  had  previously  been  advised 
so  to  do  by  the  drawer.  The  fact,  also,  that 
the  drawer's  credit  was  not  good  at  the  time 
this  draft  was  received  for  collection,  he  hav- 
ing suffered  his  note  to  Boyd  &  Suydam  to  lie 
under  protest  for  some  time,  and  the  express 
directions  given  by  him  to  the  drawees  not  to 
accept  this  draft,  rendered  it  highly  improba- 
ble that  he  would  have  paid  the  draft  himself 
to  save  his  credit,  if  it  had  been  sent  back  pro- 
tested at  an  earlier  day.  From  the  facts  of  the 
case,  therefore,  I  think  there  was  no  ground 
for  supposing  that  the  owners  had  sustained 
any  actual  damage  from  the  mistake  of  the  Al- 
iens, in  not  sending  on  the  bill  for  acceptance 
immediately  after  they  received  it  for  collec- 
tion in  N,  Y.;  or  that 'their  chance  of  obtain- 
ing payment  from  the  drawer  was  materially 
impaired  by  the  delay  of  the  protest  for  a  few 
days.  Under  the  circumstances  of  this  case, 
therefore,  I  think  the  jury  should  have  been 
instructed  that,  upon  the  evidence,  the  plaint- 
iffs were  only  entitled  to  nominal  damages; 
or  at  least  they  should  have  been  told  to  find 
only  such  damages  as  they  should,  from  the 
evidence,  believe  it  probable  the  plaintiffs 
might  have  sustained  by  the  delay  in  present- 
ing the  draft  for  acceptance  immediately;  for 
I  do  not  see  how  it  is  possible  for  anyone  to 
believe,  or  even  to  suppose  it  probable  from 
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this  evidence,  that  the  whoie  amount  of  this 
draft  was  in  fact  lost  to  the  plaintiffs  below, 
by  the  delay  of  the  Aliens  in  presenting  it  to 
*the  drawees,  and  giving  notice  of  the  [331 
dishonor  thereof  immediately  to  the  drawer; 
who  never  intended  that  it  should  be  accepted 
and  paid. 

For  these  reasons,  I  am  of  opinion  that  the 
judgment  of  the  court  below  should  be  re- 
versed, and  that  a  venire  de  novo  should  be 
awarded;  to  the  end  that  no  more  damages 
may  be  recovered  than  such  as  a  jury  may  be- 
lieve it  probable,  from  the  evidence  adduced, 
that  the  plaintiffs  may  have  sustained  from  the 
negligence  of  their  agents. 

By  Senator  Verplanck.  In  this  case  the 
defendants  in  the  court  below  were  agents  for 
collecting,  for  a  commission,  a  draft  on  another 
State,  payable  after  date.  What  are  the  duties 
and  responsibilities  of  agents  in  regard  to  pre- 
senting such  paper  for  acceptance  ?  Legal  au- 
thority as  well  as  commercial  usage  has  long 
settled  as,  a  general  rule,  that  the  holder  of  a 
bill  of  exchange,  payable  at  a  specific  time,  is 
not  obliged  to  present  such  bill  for  acceptance 
in  order  to  hold  the  drawer  or  prior  indorser. 
It  is,  indeed,  usual  as  well  as  prudent  to  do  so, 
both  for  the  sake  of  the  added  security  and 
better  credit  of  the  paper,  and  because  in  case 
of  refusal,  recourse  may  be  had  immediately 
to  the  drawer.  It  is,  therefore,  the  duty  of 
an  agent  for  collection  to  exert  the  customaiy 
prudence,  and  present  such  paper  for  accept- 
ance without  delay,  since,  by  neglect,  his  prin- 
cipal may  either  lose  the  drawee's  security, and 
the  credit  it  gives,  or  else  be  prevented  from 
making  such  inquiries  and  demands  or  using 
such  legal  or  precautionary  measures  towards 
the  drawer  or  other  parties  as  might  tend  to 
secure  his  debt.  This  distinction  was  long  ago 
stated  by  Pothier,  who  points  out  the  different 
obligations  of  him  who  holds  a  bill  as  an  agent 
(mandataire),  "who  ought  to  present  it  for  ac- 
ceptance as  soon  as  possible  ;"  and  those  of  him 
who  holds  as  owner  (lorsque  le  porteur  eat  en 
meme  temps  le  proprietaire),  who  may  present  it 
when  he  thinks  fit.  Contrat  du  Change,  partie 
1,  ch.  5,  art.  128.  This  distinction  was  recog- 
nized in  the  English  elementary  books  (see  ear- 
lier editions  of  Chitty  on  Bills, and  other  writers 
there  cited),  as  part  of  the  general  commercial 
law  of  Europe,  bef ore  *any  express  ju-  [*332 
dicial  decision  to  that  point.  The  modern  case 
of  Van  Wart  v.  Woolley,  5  Dowl.  &  R.,  374;  3 
Barn.  &  C.,  439,  has  sanctioned  the  principle 
judicially,  by  deciding  that  the  delay  of  an 
agent  to  give  notice  of  non-acceptance  of  bills, 
subjected  him  to  damages,  even  when  the 
drawer  was  not  discharged.  The  case  of  the 
Bk.  of  Scotland  v.  Hamilton,  cited  in  1  Bell's 
Commentary  on  the  Laws  of  Scotland,  409,de- 
cided  by  the  Scotch  Court  of  Sessions,  is  re- 
markable for  its  similarity  to  the  present  case, 
and  is  entitled  to  the  same  authority  with  us, 
as  it  receives  in  England  (see  Chitty,  Bills,300, 
who  refers  to  that  case  as  an  authority  to  this 
point),  as  well  on  account  of  the  general  uni- 
formity of  the  law  of  negotiable  paper  in  the 
civilized  world,  as  because  it  is  evident  from 
the  books  that  on  this  head  the  Scotch  law  con- 
forms to  the  English.and  is  much  governed  by 
its  usages  and  decisions.  In  that  case,  a  bill 
payable  at  Glasgow,  three  days  after  date.was 

WEND.  20. 


1838 


ALLEN  v.  SU\DAM. 


332 


sent  to  an  agent  at  that  city  for  collection.  It 
is  stated  "that  it  is  not  customary  for  porteun 
(bearers)  of  bills  at  short  dates  to  present  them 
for  acceptance."  Before  the  day  of  payment 
the  drawer  failed,  and  the  Glasgow  Bank  re- 
fused to  accept.  It  was  not  clear  whether  the 
bank  would  have  accepted  the  draft  if  it  had 
been  immediately  presented,  for  the  bank  had 
no  funds  of  the  drawer,  and  the  practice  had 
been  to  make  provisions  for  such  drafts  at  the 
day  of  payment.  The  action  was  against  the 
agents.  "The  court  held  that,  as  agents,  they 
were  bound  immediately  to  present  the  bill  for 
acceptance." 

Thus,  it  seems  to  be  the  general  commercial 
law  of  the  civilized  world,  that  when  a  bill  is 
payable  at  a  day  certain,  the  drawer  and  in- 
dorser  are  not  discharged  if  the  bill  is  not  pre- 
sented until  the  day  of  payment.  Yet  it  is  still 
the  duty  of  the  agent  for  collection  to  present 
the  bill  for  acceptance  without  delay,  and  to 
give  immediate  notice  of  refusal  to  accept. 
The  reason  of  this,  I  take  to  be,  that  the  draw- 
er by  fixing  a  day  certain  for  payment.assumes 
the  responsibility  of  providing  funds  at  that 
time,  whatever  may  have  been  his  previous 
credit  with  the  drawee.  Again  ;  an  indorser 
makes,  as  the  phrase  is,  "a  new  bill  on  the  same 
333*]  terms  ;  *and,  besides,  he  waives  his 
right  of  immediate  acceptance,  by  not  enforc- 
ing it,  but  putting  his  bill  into  circulation 
without  acceptance."  Not  so  he  who  places  a 
bill  in  his  agent's  hands  for  collection.  He 
makes  no  waiver  or  postponement  of  any  of 
his  rights,  but  looks  directly  to  the  means  nec- 
sary  or  expedient  for  his  own  security.  In  the 
present  instance,  the  draft,  which  the  payees 
might  have  retained  until  the  day  of  payment, 
had  they  thought  fit,  was  placed  directly  upon 
receiving  it  in  the  hands  of  agents,  who  were 
to  receive  "a  commission  or  compensation  for 
collecting  the  same."  It  was  retained  for  sev- 
enteen days  by  the  agents,  who  could  have  for- 
warded it  for  acceptance  the  next  day.  Nor 
after  it  had  been  refused  acceptance  did  they 
again  present  it  for  payment.  In  the  delay  of 
presentation  for  acceptance,  there  was  want  of 
due  diligence.  The  principle  is  familiar,  that 
an  agent  for  pay  is  bound  to  use  such  means, 
care,  skill  and  precaution,  as  are  adequate  to 
the  due  execution  of  his  trust.  He  must  use 
the  ordinary  diligence  of  a  skillful  and  prudent 
man  in  such  affairs.  Now,  an  early  present- 
ment for  acceptance  is  an  obvious  precaution 
which  a  prudent  man  of  business  would  take 
to  insure  collection  of  a  questionable  draft.  By 
this  neglect  or  delay,  the  payees  were  prevent- 
ed from  making  those  demands  and  taking  such 
immediate  measures  as  to  the  drawer.on  receipt 
of  notice  of  non-acceptance,  as  might  possibly 
have  secured  the  payees  in  some  way  or  other. 
At  the  late  period  at  which  they  did  receive 
such  notice,  they  preferred  looking  to  the  re- 
sponsibility of  their  agents.  These  must  be 
held  responsible  for  the  consequences  of  their 
negligence  to  the  amount  of  the  daman  so 
caused.  Nor  is  it  a  sufficient  defense  of  the 
agents,  that  the  bill  would  not  have  been  ac- 
cepted if  immediately  presented,  because  the 
drawer  had  directed  that  it  should  not  be,  nor 
that  it  was  uncertain  whether  the  funds  in  the 
hands  of  the  drawees  were  sufficient  or  not,  to  I 
meet  the  draft  at  the  day  fixed  for  payment.  ' 
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At  and  after  the  time  when  the  draft  should 
have  been  presented,  the  drawer  was  in  business 
at  N.  Y.,  struggling  for  and  obtaining  credit, 
and  having  the  command  of  funds  which  he 
applied  to  pay  other  drafts  presented  subse- 
quently *to  the  date,  when  with  due  [*334 
diligence  notice  of  the  non-acceptance  of  this 
bill  would  have  been  received.  Whatever 
might  have  been  his  first  intention,  it  was  not 
for  a  court  and  jury  to  assume  the  broad  pre- 
sumption that  an  immediate  demand,  upon  re- 
turn of  the  draft,  with  such  other  legal  meas- 
ures as  the  state  of  business  between  the  parlies 
or  other  circumstances  might  render  advisable, 
would  not  have  led  to  the  ultimate  payment. 
As  a  mere  conjectural  inference  from  the  char- 
acter and  course  of  business  of  Eastabrook.  as 
incidentally  presented  in  the  evidence,!  should 
think  the  probability  rather  the  other  way ;  and 
that  immediate  and  urgent  measures  might  per- 
haps have  prevented  loss.  His  death,  and  the 
consequent  insolvency  of  his  estate,  have  left 
all  this  mere  matter  of  conjecture  ;  but  it  is 
quite  immaterial  as  to  the  question  of  the  agent's 
duty  and  the  right  of  action  against  him,  though 
were  it  distinctly  in  evidence  either  way,  it 
might  affect  the  measure  of  damages. 

Thus  far,  then,  I  think  the  law  quite  clear  as 
to  the  rights  of  holders  of  bills  and  the  duties 
of  collecting  agents,  but  I  have  had  more  hesi- 
tation as  to  the  rule  of  damages.  Is  the  plaint- 
iff in  similar  cases  to  be  obliged  to  make  out  in 
evidence  the  precise  actual  amount  of  the  dam- 
age he  sustained,  and  thus  to  give  to  the  party 
in  fault  all  the  numerous  and  great  advantages 
of  doubt.uncertainty  and  difficulty  in  the  proof? 
Or  are  we  to  apply  to  these  cases  the  doctrine 
of  laches  in  commercial  paper,  as  between  the 
holder  and  other  parties, and  consider  the  agent 
as  having  made  the  paper  his  own  by  his  neg- 
lect ?  Contradictory  as  these  rules  are,  they 
have  yet  each  their  share  of  authority,  and  are 
just  and  wise  when  applied  to  other  questions; 
but  I  am  not  satisfied  with  the  equity  in  the 
commercial  policy  of  either,  when  applied  to  a 
collecting  agency,  and  I  have  sought  in  the  de- 
cisions for  some  safer  and  more  equitable  doc- 
trine on  that  head. 

Considering  the  subject  in  regard  to  com- 
mercial policy,  there  is,  on  one  side,  the  vast 
amount  of  paper  daily  collected  through  our 
banks,  the  great  public  necessity  for  giving  ev- 
ery facility  and  inducement  to  such  collections, 
the  serious  'drawback  on  those  facili-  [*335 
ties  and  inducements  that  would  be  occasioned, 
and  the  opportunity  of  fraud  afforded  if  worth- 
less paper  deposited  for  collection  can,  when- 
ever parties  are  discharged  by  the  blunder  of  a 
clerk,  be  saddled  irrevocably  on  responsible 
agents  and  "made  their  own"  absolutely,  and 
without  allowing  any  defense  or  mitigation  of 
damages.  On  the  other  hand,  the  policy  of 
holding  such  agents  to  strict  accountability  is 
equally  clear.  Our  whole  system  of  negotiable 
paper  and  its  responsibilities,  formed,  as  it  is, 
by  long  experience,  and  admirably  adjusted  to 
the  various  uses  of  commerce,  rests  upon  the 
single  principle  of  strict  punctuality  in  de- 
mands, presentments  and  notices,  :i-  well  as  in 
payments.  Now,  the  policy  and  necessity  of 
that  punctuality  apply  with  the  name  force  to 
the  agent  of  such  paper  that  they  do  to  the 
principal.  I  can,  therefore,  find  no  sounder 
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rule  of  damages,  nor  one  better  protecting  and 
reconciling  all  these  claims  of  policy  and  jus- 
tice, than  that  pointed  out  by  the  decisions  in  a 
large  class  of  cases  of  agency,  and  by  the  anal- 
ogy of  the  measure  of  damages  in  trover.  In 
those  cases,  the  presumption  is,  in  the  first  in- 
stance, to  the  full  nominal  amount  of  the  loss, 
as  it  appears  on  the  face  of  the  transaction 
against  the  agent  wanting  in  diligence,  or  the 
party  guilty  of  the  tortious  conversion.  Thus, 
where  an  agent  or  factor  neglects  to  insure  for 
his  principal,  according  to  order,  he  is  held  re- 
sponsible for  the  default,  prima  facie,  to  the 
total  amount  which  he  ought  to  have  covered 
by  insurance.  But  at  the  same  time  he  is  al- 
lowed to  put  himself  in  the  place  of  the  under- 
writer, and  to  prove  fraud,  deviation,  or  any 
•other  defense  which  would  have  been  good, 
had  the  insurance  been  made,  or  which  would 
go  to  show  that  nothing  at  all,  or  how  much 
was  actually  lost  by  the  neglect.  Delancy  v. 
Stoddart,  1  T.  R,  22;  Wallace  v.  Tellfair,  cited 
2  Id.,  188;  Webster  v.  De  Tastet,  7  Id.,  157.  In 
the  courts  of  this  State,  Handle  v.  Moore,  3 
Johns.  Cas.,  36;  and  in  the  courts  of  the  U.  S., 
Morris  v.  Summertt,  2  Wash..  203  ;  see,  also, 
1  Phil.  Ins.,  521,  and  cases  cited.  So,  too,  in  ac- 
tions against  sheriffs,  where  those  official  pub- 
lic agents  become  chargeable  with  the  debt  of 
336*]  another,  by  their  own  negligence  *or 
misconduct.  When  the  default  is  established, 
the  amount  due  the  plaintiff  in  the  original 
suit,  is  the  prima  facie  evidence  of  the  measure 
of  damages.  This  presumption  may  be  con- 
trolled or  rebutted,  and  the  sheriff  may  give  in 
evidence  any  fact,  showing  either  that  the  party 
has  not  been  actually  injured,  or  to  a  much  less 
amount.  He  may  show,  for  instance,  the  in- 
solvency of  the  original  debtor.  But  the  bur- 
den of  proof  is  upon  him;  if  he  leaves  the  pre- 
sumption uncontradicted,  that  establishes  the 
measure  of  damages.  This  has  been  frequently 
ruled  at  our  circuits,  nor  can  I  find  that  it  has 
ever  been  questioned  in  our  Supreme  Court, 
and  is  substantially  recognized  in  Potter  v. 
TMnting,  1  Johns.,  215  ;  Russell  v.  Turner,  7 
Id.,  189.  The  Mass,  decisions  are  particularly 
full  and  express  on  this  very  point.  See  10 
Mass.,  470;  11  Id.,  89;  Ibid.,  188;  13  Id.,  187. 
Similar  decisions  may  be  found  in  the  reports 
of  other  States.  So  again  in  trover.  In  Ingah 
\.  Lord,  1  Cow.,  240,  in  trover  for  a  note,  it 
was  held,  that the  prima  facie  measure  of  dam- 
ages was  the  face  of  the  note;  but  that  evidence 
might  be  given  to  reduce  the  amount,  by  prov- 
ing payment  in  part,  or  the  insolvency  of  the 
maker,  or  any  other  fact  invalidating  the  note 
or  lessening  its  value. 

It  is  true,  that  Ld.  Tenterden,  in  Van  Wart 
v.  Woolley,  above  cited,  held  that  damages  must 
be  shown,  and  that  the  face  of  the  bill  is  not 
the  conclusive  measure;  but  this  I  think  is  not 
in  contradiction  to  the  view  that  I  have  taken. 
I,  therefore,  take  the  cases  before  mentioned 
to  point  out  the  sound  doctrine  here.  The  face 
of  the  bill  is  the  prima  facie  measure  of  dam- 
ages. These  may  be  reduced  by  any  positive 
evidence  proving  the  real  damage  to  be  less  ; 
but  the  burden  of  that  proof  must  be  upon  the 
negligent  agent,  and  not  on  the  party  who  suf- 
fers by  his  negligence.  Circumstances  like  those 
of  the  present  case,  may  often  render  it  diffi- 
cult, or  impossible  for  either  party  to  prove  or 
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even  to  form  a  probable  estimate  of  the  precise 
damages  incurred  by  the  agent's  neglect.  In 
such  cases,  is  it  not  just  that  those  chances  of 
loss  which  must  fall  upon  one  or  the  other, 
*should  be  thrown  upon  the  party  in  f*337 
default,  and  not  upon  the  innocent  sufferer  ? 
It  was,  then,  for  the  defendants  here  to  show 
that  the  debt  would  not  have  been  paid  had 
due  diligence  been  used,  or  that  there  were  any 
other  circumstances  to  diminish  the  actual 
damages  below  the  nominal  amount.  I  do  not 
see  that  this  was  doue  and,  therefore,  think 
that  Ch.J.  Jones  was  right  in  his  charge:  "That 
the  court  and  jury  having  no  knowledge  what 
the  amount  of  damages  was  except  from  the 
proof  of  the  amount  of  the  draft,  the  jury 
should  find  for  the  plaintiffs  for  the  amount  of 
the  draft,  and  interest  from  the  day  it  became 
due." 

Perhaps  the  case  was  a  hard  one.  So  are 
many  others  that  arise  under  our  law  of  nego- 
tiable paper,  in  consequence  of  laches  of  par- 
ties. In  all  such  instances,  the  hardship  of  the 
particular  case  must  yield  to  the  necessity  of 
adhering  to  some  general  rule  founded  on  broad 
considerations  of  public  policy.  I  can  find  no 
such  rule  safer  or  more  conducive  to  commer- 
cial convenience,  or  sanctioned  by  stronger  au- 
thority than  the  one  I  have  stated. 

If,  however,  we  abandon  this  rule,  the  only 
alternative,  in  my  judgment,  so  far  as  author- 
ity governs,  is  to  adopt  the  stricter  doctrine  of 
our  Supreme  Court,  in  Le  Ouen  v.  Gouverneur, 
1  Johns.  Cas.,  467,  and  affirmed  in  1800,  in  this 
court:  "  That  where  the  property  consists  of 
credits,  the  agent  whose  breach  of  orders  causes 
damages,  is  bound  to  answer  to  the  amount  of 
the  credits,  and  the  principal  may  abandon  to 
him."  The  only  defense  distinctly  recognized 
as  valid  in  those  doctrines,  is  that  of  fraud,  or 
some  similar  one  going  to  invalidate  the  whole 
contract. 

Upon  this  principle,  the  agents  here  would 
be  held  to  have  made  the  paper  their  own  by 
their  default,  if  the  plaintiffs  below  thought  fit 
to  abandon  it  to  them;  and  this,  perhaps,  is  the 
ground  on  which  the  Superior  Court  rested 
their  decision  in  this  case;  the  reasons  of  which 
I  regret  that  we  have  not  before  us. 

Under  the  circumstances  of  the  case,  either 
this  rule  or  that  which  I  have  stated  before 
would  affirm  the  judgments  of  the  courts  be- 
low; but  I  place  my  own  vote  for  affirmance 
*upon  the  ground  first  stated,  as  being  [*338 
the  most  equitable,  the  most  conducive  to  pub- 
lic policy,  and  as  supported  by  the  analogy  and 
authority  of  many  modern  decisions. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows:  20  in  the  affirmative  and  4 
in  the  negative.  Whereupon,  the  judgments  in 
the  courts  below  were  reversed,  and  a  venire  de  no- 
vo  directed  to  be  awarded  by  ihe,  Superior  Court. 

In  the  rule  for  judgment  of  reversal,  the  fol- 
lowing entry  was  made:  "It  is  further  ordered 
and  adjudged,  that  an  agent  who  receives  a 
bill  of  exchange  for  collection  which  has  not 
been  accepted,  is  bound  to  present  the  same  for 
acceptance  without  unreasonable  delay,  as  well 
as  to  present  the  same  for  payment  when  it  be- 
comes due,  or  he  will  be  liable  to  his  principal 
for  the  damages,  which  the  latter  sustains  by 
such  negligence." 
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Reversing-17  Wend.,  388. 

Collecting  agent-Presentment  by-Damages  against. 
Criticised  and  distmguished-27N.  Y.,  590. 

Cited  in— 23  Wend.,  225 ;  7  N.  Y..  461 ;  10  Abb.  N.  S., 
213  214;  9  Bos.,463: 1  Daly,590 ;  3  Daly.370;  12  Blatchf ., 
361 ;  84  Pa.,  St..  470 ;  34  Am.  Dec.,  292. 

Damages— Measure  and  mitigation  of.  Cited  m— 
44  X  Y.,  232.  322 ;  56  N.  Y.,  29 ;  22  Him,  358 ;  45  Barb., 
40  •  41  How.  Pr.,  100, 101 ;  1  Abb.  N.  S.,  384 ;  3  Sandf ., 
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PRIEST  ET  AL.  ».  CUMMINGS 

Alien  Widow—Dower — Statutes — Alien  Feme 
Covert  may  be  Naturalized — Infancy — Feme 
Covert,  who  i*  an  Infant,  not  Bound  by  Join- 
der in  Conveyance. 

The  widow  of  a  natural  born  citizen  who  was  an 
alien  when  the  Act  passed  in  1802,  enabling-  aliens  to 
purchase  and  hold  real  estate  is  not  entitled  to  dow- 
er under  the  provisions  of  that  Act,where  the  lands 
In  which  dower  is  claimed  were  acquired  by  the  hus- 
band, and  the  marriage  took  place  previous  to  the 
passage  of  the  Act. 

A  feme  covert  who  is  an  alien  may  be  naturalized ; 
but  her  naturalization  has  not,  under  the  general 
Acts  of  Congress,  a  retroactive  operation,  so  as  to 
entitle  her  to  dower  in  lands  of  which  her  husband 
was  seised  during  coverture,  and  which  he  had 
aliened  previous  to  her  naturalization. 

A  feme  covert  is  not  barred  of  her  right  of  dower 
by  joining  with  her  husband  in  the  conveyance  of 
lands,  and  acknowledging  her  execution  of  the  deed 
before  an  officer  authorized  to  take  the  acknowl- 
edgment of  deeds,  if  at  the  time  of  such  acknowl- 
edgment, she  be  a  minor  within  the  age  of  21. 

It  seems  that  such  feme  covert  need  not  do  any  act 
disaffirming  such  conveyance  before  suit  brought 
for  the  recovery  of  dower.t 

Citations— Co.  Lltt..  33,  b;  Clancy,  202;  2  Chit. 
Com.  L.  App.,  323;  l.Vent.,  419  ;  31  Hen.  VIII.,  ch.  3; 
12  Charles  II.,  ch.  24 ;  3  Paige,  121 ;  1  Sanf .  Herit., 
sue.  30 ;  Beame  Glanv.,  143 ;  2  Lilly  Abr.,  497 ;  Toml. 
Law  Diet.,  art.  Purchase :  Bell,  Law  Diet-,  art.  Con- 
quest: Vent.,  417:  1  Crui.  Dig.,  145,  146;  4  Kent, 
Com.,  36  ;  Stat.  33  Hen.  VIII. :  Stat.  Anne,  ch.  5  ; 
Stat.  13  Oeo.  II..  ch.  5 ;  2  Oeo.  III.,  25 ;  2  Bl.  Coin., 
243,  374  :  Stat.  March  26,  1802 ;  Stat.  April  8,  1808 :  5 
Cow.,  715;  7Cr.,  629;  1  Bl.  Com.,  218 :  3  Crui..  490: 
Litt.,  1,  12;  3  Co..  83;  4  Crui.,  382;  1  Cow..  89, 90  :  5 
Cow.,  713;  1  Kent,  Com.,.462 ;  3  Crui.,  490 ;  Litt.,  1, 12. 

T?  RROR  from  the  Supreme  Court.  Catharine 
-LJ  G'ummings  brought  her  action  in  the  Su- 
339*  J  perior  Court  of  Law  of  the  City  of  *N. 
Y.  against  Luke  Kip,  to  recover,  as  the  widow 
of  James  Cutnmings,  her  dower  in  certain  lots 
In  the  City  of  N.  Y.  In  1796  the  lots  in  ques- 

tThe  Chancellor,  in  commenting  upon  the  case  of 
Sutliff  v.  Forgey,  1  Cow.,  89.  and  5  Id.,  715,  8.  < '.,  In 
«rror,  where  the  alien  widow  of  a  naturalized  citizen 
was  permitted  to  recover  dower  in  lands  purchased 
by  the  huaband.  and  conveyed  to  him  during  the 
coverture,  expresses  the  opinion  that  the  decision 
in  thtit  case  was  made  upon  the  ground  that  the 
widow  was  at  the  time  of  the  purchase  by  the  hus- 
band capable  under  the  Enabling  Act  of  1*03.  of 
purchasing  and  holding  real  estate,  and  that  by  the 
same  conveyance  under  which  her  husband  took, 
and  at  the*  same  moment  when  In-  became  seised,  she 
became  a  purchaser,  within  the  moaning  of  the  Act, 
of  an  inchoate  right  of  dower:  and  that,  had  the 
land*  In  th«  principal  caw;  been  acquired  subsequent 
to  the  Act  of  1802,  whilst  the  plaintiff  was  an  alien, 
and  had  she  possessed  at  the  time  a  legal  capacity 
under  the  Enabling  Act  to  purchase  and  hold  null 
estate,  that  abe  would  by  the  purchase  of  her  hua- 
band have  acquired  an  inchoate  right  of  dower, 
which  on  the  di*ooaac  of  her  husband  would  have 
become  abaci  ute. 

itnr  Verplanck  concurs  with  the  Chancellor  In 
hia  view  of  the  case  of  Sutliff  v.  Forgey  :  and  upon 
tli>-  principal  question,  holds  that  a  woman,  un  alien 
at  the  time  of  her  marriage,  ia  not  entitled,  under 
th'  Act  enabling  aliens  to  nurchMe  and  hold  real 
•  •«t.it.-.  to  claim  .dower  in  lands  whereof  her  hus- 
band, a  natural  born  citizen,  was  aeiaed  before  her 
marriage,  because :  1.  Title  by  dower  ia  by  Act  or 
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tion  were  conveyed  to  her  husband;  Jan.  29, 
1802,  the  plaintiff  was  married  to  James  Cum- 
mings,  a  natural  born  citizen,  with  whom  she 
lived  in  the  City  of  N.  Y.  until  his  death  in 
1832;  at  the  commencement  of  this  suit,  the 
defendant  was  in  possession  of  the  premises  in 
question  under  title  derived  from  the  husband 
of  the  plaintiff,  by  virtue  of  the  foreclosure  of 
*a  mortgage  executed  by  him  to  one  [*34O 
James  Foster,  bearing  date  June  4,  1802.  The 
mortgage  was  foreclosed  in  chancery,  the  de- 
cree ordering  a  sale  of  the  mortgaged  premises 
was  made  Apr.  10,  1804,  the  premises  were 
sold  at  public  auction,  and  bid  in  by  William 
H.  Robinson,  to  whom  the  same  were  con- 
veyed by  a  master's  deed,  June  1,  1804.  The 
plaintiff  was  not  a  party  to  the  suit  in  chan- 
cery. On  the  part  of  the  defendant,  it  was 
shown  that  the  plaintiff  joined  with  her  hus- 
band in  executing  the  mortgage  to  Foster,  and, 
on  the  day  of  its  date,  acknowledged  her  exe- 
cution thereof  before  a  master  in  chancery, 
who  indorsed  upon  the  mortgage  a  certificate 
of  such  acknowledgment;  and  also  that  she 
was  born  a  subject  of  the  King  of  Great  Brit- 
ain. To  rebut  this  proof,  it  was  shown  that, 
at  the  date  of  the  mortgage  to  Foster,  the 
plaintiff  was  a  minor  within  the  age  of  21  years, 
to  wit:  of  the  age  of  about  19  years  and  6 
months,  and  a  certificate  of  a  court  of  record 
was  produced  that,  Oct.  16,  1829,  the  plaintiff 
became  a  citizen  of  the  U.  S.  in  conformity  to 
the  Acts  of  Congress,  prescribing  the  mode  of 
naturalization  of  aliens.  The  defendant  at- 
tempted to  invalidate  the  proceedings  in  re- 
spect to  the  naturalization  of  the  plaintiff,  on 
the  ground  of  irregularity ;  but  as  the  objec- 
tion is  not  noticed  in  the  opinions  delivered  in 
this  court,  it  is  not  here  stated.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
rendered.  The  defendant  having  excepted  to 
various  decisions,  sued  out  a  writ  of  error  re- 
moving the  record  into  the  Supreme  Court.  Kip, 
the  plaintiff  in  error,  having  died,  an  order  was 
made  directing  the  cause  to  proceed  at  the  suit 
of  his  heirs  at  law,  the  present  plaintiffs  in  er- 
ror. The  Supreme  Court  affirmed  the  judg- 
ment of  the  court  below.  See  opinion  delivered 

operation  of  law  and  not  by  purchase :  and  2.  Be- 
cause  the  word  "  purchase,"  as  found  in  the  en- 
abling statutes,  ia  not  used  in  its  technical  sense  as 
>  indicating  one  of  the  two  modes  in  which  only  it  ia 
i  said  that  title  to  real  property  can  bo  acquired :  i.  e^ 
by  descent  or  purchase :  but  that  it  is  used  in  ita  or- 
dinary and  generally  received  sense,  signifying  the 
buying  of  land. 

In  reapect  to  the  effect  of  the  naturalization  of 

the  plaintiff,  Senator  Verplanck  concurs  with  the 

ChanceWtr  in  the  conclusion  at  which  he  arrived,  as 

,  stat o<l  above  ;  he  holds  that  from  the  phraseology 

of  the  naturalization   laws  themselves,  as  well  aa 

|  from  other  considerations,  the  offoct  of  a  natural- 

.  Izution  here  Is  the  same  as  that  of  a  donization  in 

Kntrliind  ;  i.  «..  that  it  Is  not  retroactive  but  pros- 

pi'i-tive;  that  tho  feme  becomes  entitled  to  dower 

out  of  all  the  lands  whereof  her  husband  was  seised 

at  the  time  of  her  naturalization,  but  not  out  of 

lands  whereof  her  husband  had  been   previously 

i  Hoiwd  and  which  before  her  naturalization  he  had 

I  aliened.  Upon  this  point  tho  Chancfllor.  In  the  opin- 

ion  delivered  by  him.  exhibits  tho  same  view  of  tho 

I  question. 

Senator  Wager  delivered  an  opinion  for  an  amrm- 
I  anoe  of  tho  judgment  In  the  court*  be-low  upon  the 
principle  of  flare  tlrri*i* :  ho  oonnldorlnir  the  decis- 
ion in  the  case  of  Sutliff  v.  Forge) 
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by  Ch.  J.  Nelson,  16  Wend.,  619,  et  seq.  The 
defendants  then  removed  the  record  into  this 
court,  where  the  cause  was  argued  by, 

Messrs.  D.  Selden  and  B.  H.  Butler,  for 
plaintiffs  in  error. 

Mr.  S.  Sherwood,  for  defendant  in  error. 

341*]  *  Points  for  the  plaintiffs  in  error. 

I.  The  widow  is  not  entitled  to  dower  by 
virtue  of  the  enabling  statutes  in  respect  to 
aliens;  because, 

1.  Her  husband  was  a  natural  born  citizen 
of  the  United  States,  and  purchased  the  lands 
in  question  in  1796,  long  before  the  first  statute 
in  the  series  was  passed.   The  purchase,  there- 
fore, was  not  made  by  him  by  virtue  of  the  en- 
abling statutes,  nor  is  the  wife,  within  their 
equity  or  spirit,  entitled  to  the  benefit  thereof, 
especially  as  she  was  married  before  the  en- 
actment of  either  of  those  statutes.     Mick  v. 
Mick,  10  Wend.,  379;  12  Id.,  66;  4 Kent,  Com., 
36,  37;  1  R.  8.,  740,  sec.  2;  3  Id.,  App.,  596, 
sec.  2,  2d  ed. ;   Jackson  v.  Etz,  5  Cow.,  314; 
Goodell  v.  Jackson.  20  Johns.,  703;    5  Johns. 
Ch.,  239;  Jackson  v.  Oilchrist,  15  Johns.,  116; 
Buchanan  v.  Deshon,  1  Harr.  &  G.,  280;  3  R. 
S.,  343,  344;  McCartee  v.  Orphan  Asylum  So- 
ciety, 9  Cow.,  506;  Varick  v.  Jackson,  2  Wend., 

166,  204;  Berry  v.  Ins.  Co.,  2  Johns.  Ch.,  611, 
612;  James  v.  Morey,  2  Cow.,  314,  315;  Seaving 
v.  Brinkerhoff,   5  Johns.  Ch.,  329,   331;   Van 
Bensselaer  v.  Sheriff  of  Albany,  1  Cow.,  501, 
and  the  cases  below. 

2.  The  defendant  in  error  being  an  alien  at 
the  time  of  her  marriage,  she  acquired  on  such 
marriage  no  inchoate  right  of  dower,  and  the 
land  in  question  was,  therefore,  held  by  her 
husband  up  to  Mar.  26,  1802,  free  from  any 
charge,  or  incumbrance  by  way  of  dower,  cases 
quoted  1  Cow.,  95.     The  Enabling  Statute  of 
Mar.  26,  1802,  and  the  subsequent  Acts  should 
not  be  so  construed  as  to  subject  lands  so  held, 
to  dower,  by  a  retrospective  effect.     Such  was 
not  the  intention  of  the  Legislature.     Sayre  v. 
Wisner,  8  Wend.,  661,  663;  U.  S.  v.  Arredondo, 

6  Pet.,  733;    New  Orleans  v.  De Armas,  9  Id., 
224,  236;  Jackson  v.  Catlin,  2  Johns.,  248,  263; 
8  Id.,  520,  555,  556;  S.  0.,  Dash  v.  Van  Kleek, 

7  Id.,  495-509;  Jackson  v.  Lyon,  9  Cow.,  669; 
Beadleston  v.    Sprague,  6  Johns.,  101;  Gard- 
ner v.  Tr.   of  Newburgh,  2  Johns.   Ch.,   162, 

167,  168;   Jackson  v.  CoUins,  3  Cow.,  89,  95; 
342*]  Jackson  v.  Cory,  8  Johns.,  *385:  People 
v.  Platt,  17/d.,195,  215,  216;    10  Wend.,  447; 
7  Id.,  334;    Co.  Litt.,  n.  187;  2  Bl.  Com.,  251; 
3  Johns.  Cas.,  113;  12  Petersd.  Abr.,  512,  735; 
1  Id.,  323,  tit.  Aliens;  Co.  Litt.,  18  b;  10  Johns., 
232,  and  above  authorities. 

3.  As  all  persons    are    chargeable  with  a 
knowledge  of  the  law,  the  legal  presumption 
is,  that  the  marriage  was  contracted  between 
the  defendant  in  error  and  her  late  husband, 
with  reference  to  her  existing  incapacity  to  ac- 
quire a  right  of  dower  in  his  lands;  whatever, 
therefore,  may  have  been  the  actual  intention 
of  the  Legislature,  it  was  not  in  their  power 
to  pass  a  law  varying  the  effect,  or  impairing 
the  obligation,  in  this  respect,  of  the  marriage 
contract.     See  above  authorities,  and  Const. 
U.  S.,  art.  1,  sec.  10,  sec.  1. 

The  mortgage  sale  was  made  in  June,  1804. 
Mrs.  Cummings  then  had  no  inchoate  right  of 
dower  in  the  land,  and  subsequent  statutes 
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could  not  give  her  such  a  right  in  respect  to 
lands  previously  sold  to  a  bonafide  purchaser. 
See  the  above  authorities. 

5.  The  several  considerations  above  stated 
materially  distinguish  this  case  from  the  case 
of  Sutliff  v.  Forgey;  which,  therefore,  even  if 
correctly  interpreted  by  the  court  below,  can- 
not control  this  case.  It  is  insisted,  however, 
that  the  grounds  of  decision  in  that  case,  when 
properly  understood,  are  in  unison  with  the 
points  above  taken.  See  case  1  Cow.,  89,  and 
5  Id.,  713. 

II.  The  acknowledgment  of  the  mortgage 
by  the  wife,  on  her  separate  examination,  un- 
der the  statute,  bars  her  claim  to  dower, though 
she  was  then  under  age. 

1.  The  statute  does  not  require  that  a  mar- 
ried woman,  in  order  to  convey  her  interest  in 
lands,  shall  be  of  full  age.     It  is  sufficient  that 
having  attained  the  age  requisite  to  contract 
marriage,  and  having  been  duly  married,  she 
consents  on  the  private  examination  to  the 
execution  of  the  conveyance.  Coates  v.  Cheeter, 
1  Cow.,  479;  Whitbeck  v.  Cook,  15  Johns.,  490; 
Demarest  v.  Wynkoop,  3  Johns.  Ch. ,  142,  144, 
146;  Duplex  v.  De  Roven,  2  Vern.,  540;  Jackson 
v.  Stevens,  16  Johns.,  110;   Drury  v.  Drury, 
5  Crui.,  90;   quoted  8  Wend.,  303,  321,  267; 
*McCartee  v.  Teller,  2  Paige,  520;  3  R.  [*343 
S.,  App.,  22-30;  1  R.  L.,  369;  also,  Statute  of 
Fines;  3  R.  S.,  App.,  3;  6  Wend.,  12;  7 Mass., 
14,  77;  3  Bac.  Abr.,  596,  tit.  Infancy  and  Age; 
3  Com.  Dig.,  618;    4  Id.,  306,  tit.  Gavelkind; 
12  Co.,  122  ;  10  Id.,  42;  Ld.  Raym.,  486;  Str., 
735;  Plowd.,  369,  370;  5  Crui.,  215,  217;  6  Jac. 
L.  Die.,  208;  5  Bro.  P.  C.,  57. 

2.  The  above  principle,  if  for  any  reason  in- 
applicable to  a  conveyance  of  lands  belonging 
to  the  infant  wife,  applies  in  reason,  and  by 
analogy,  to  the  relinquishment  of  her  right  of 
dower  in  her  husband's  estate,  which  is  but  an 
incident  to  the  marriage  contract;  when  com- 
petent in  law  to  contract  marriage  she  must  be 
regarded  as  equally  competent  to  this  collater- 
al contract,  provided  the  statute  formalties  be 
complied  with.     See  above  authorities. 

3.  The  statutory  examination  having  been 
provided  in  lieu  of  the  common  law  assurances 
by  fine  and  common  recovery,  the  infant  wife 
will  be  barred  unless,  as  in  those  cases,  she  dis- 
affirms it  during  her  infancy.     The  same  au- 
thorities as  last  above  and  next  below. 

4.  At  all  events,  the  conveyance  being  mere- 
ly voidable,  it  was  the  duty  of  Mrs.  Cummings, 
on  her  coming  of  age,  to  disaffirm  it  within  a 
reasonable  time.     Her  coverture,  at  that  time 
and  subsequently,  is  no  excuse  for  her  omis- 
sion, and  after  the  lapse  of  nearly  30  years, 
and  an  adverse  possession  of  more  than  25, 
she  cannot  now  be  permitted  to  avoid  her  con- 
veyance on  the  ground  of  infancy.  See  2  Kent, 
Com.  Lect.,  31,  and  authorities  quoted;  De- 
marest v.  Wynkoop,  3  Johns. Ch.,  144;  17  Wend., 
119. 

III.  The  naturalization  of  the  defendant  in 
error  can  have  no  retrospective  effect  to  entitle 
her  to  dower  as  against  previous  bonafide  pur- 
chasers.    Cases  cited  by  Ch.  J.  Nelson,  in  his 
opinion  in   this  case:  Cottingwood  v.  Pace,   1 
Vent.,  417;    Fish  v.  Klein,  2  Meriv.,  481  ;  2 
Wash.,   113;   Vaux  v.  Nesbit,  1  McCord,  Ch. 
Cas.,  352,  372  ;  2  Chit.  C.  L.,  325,  326,  337;  2 
Greenl.  Laws,  280;  3  R.  S.,  App.,  21;  1  Kep., 

WEND.  20. 


1838 


PRIEST  v.  CUMMINGS. 


343 


174  ;  2  Johns.  Cas.,  33  ;  Bac.  Abr.,  tit.  Alien, 

C;  2B1.  Com.,  250,  etc. 

344*]  *Pointsfor  tlie  defendant  in  error. 

I.  The  respondent  is  entiled  to  her  dower, 
notwithstanding  her  having  been  an  alien. 
Const.  U.  S.,  sec.  8;  Act  of  Cong.  Apr.  14, 1802; 
Ing.  Abr.,  434;  6  Cr.,  176;  7  Id.,  420;  1  Johns. 
Cas  399;  2  Kent,  Com.,  57;  7  Wend.,  334;  12 
Id.,  343;  1  Bl.  Com.,  374;  1  Petersd.,  323,  tit. 
Alien;  Godfrey  v.  Dixson,  Cro.  Jac.,  539:  2 
Vin.  Abr.,  270,  tit.  Alien;  2  Bl.  Com.,  249, 
250;  1  Co.  Litt.,  129  a,  tit.  Villenage;  Clan. 
Treat.  Rights  of  Woman,  202;  Co.  Litt.,  336; 
1  Crui.  Dig.,  tit.  Dower,  IV.,  ch.  2,  sees.  26,  32; 
9  Vin.  Abr.,  212,  tit.  Dower. 

1.  She  was  duly  naturalized  under  the  laws 
of  the  U.  S.,  Oct.  16,  1829,  during  the  life  of 
her  husband,  and  such  naturalization  removes 
all  disabilities,  and  her  rights  attach  retro- 
spectively from  the  period  of  her  marriage. 

2.  The  record  of  naturalization  is  sufficient, 
notwithstanding  the  omission  in  the  record  of 
the  words.    "  and  within  the  State  of  New 
York,"  which  were  inserted  in  the  original  af- 
fidavit between  the  words  "  New  York"  and 
"one. " 

3.  And  notwithstanding  that  one  of  the  wit- 
nesses testifying  upon  the  naturalization,  is  al- 
leged to  have  been  the  husband  of  Mrs.  Cum- 
mmgs.     Campbell  v.  Gordon,  6  Cr  ,  176;  Stark 
v.  Int.  Co.,  7  Id.,  420;  Spratl  v.  Spratl,  4  Pet., 
393;  Shanks  v.  Dupont,  3  Id.,  248  ;    1  Johns. 
Cas.,  29;  Sid.,  109. 

4.  She  is  entitled  to  her  dower  under  the 
Enabling  Statutes  of  1802  and  1808.     3  R.  S., 
342,  843  ;  Sutliffv.  Forgey,  1  Cow.,  90  ;  5  Id., 
113;  Mick  v.  Mick,  10  Wend.,  379;  Co.  Litt., 
12  ;  James  v.  Morey,  2  Cow.,  290;  2  Bl.  Com., 
241;    Whelan  v.  Whelan,  3  Cow.,  579;  Sterry  v. 
Arden,  1  Johns.  Ch.,  261,  262,  271;  12  Johns., 
236. 

II.  The  respondent  is  entitled  to  her  dower, 
notwithstanding  the  mortgage  given  by  Mr. 
Cummings  to  James  Foster,  June  4,  1802,  in 
which  Mrs.  Cummings  joined,  for, 

1.  She  was  an  infant  under  the  age  of  21, 
when  the  same  was  executed.     Sanford  v.  Mc- 
Lean, 8  Paige,  121  :    Hearlet  v.    Greensby,   1 
345*J  Vesey,  Sr.,  299;  Stamper  v.  Barker,  *5 
Madd.,  157;  8  Bac.  Abr.,  596,  tit.  Inf.  and  Age; 
7  Cow.,  180. 

2.  Her  acknowledgment  apart  from  her  hus- 
band, while  an  infant,  did  not  give  validity  to 
her  act.     4  Johns.,  161  ;  12  Id.,  469;    Prest., 
Conv.,  252;  12Co.,  122;  5Crui.  Dig.,  tit.  Fine, 
ch.  5,  sees.  26-28. 

8.  Her  rights  are  not  barred  by  the  foreclos- 
ure ;  for  as  against  her  the  mortgage  has  not 
been  foreclosed,  she  not  being  a  party. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  I  have  no  doubt  upon 
the  question  as  to  the  regularity  and  validity 
of  the  naturalization  of  the  defendant  in  error 
in  1829.  The  fact  that  she  was  then  a  feme 
covert  WHS  no  objection,  as  neither  married 
women  or  infants  are  excluded  from  the  bene- 
fit of  the  Acts  of  Congress  on  this  subject.  The 
fact  that  the  statute  makes  the  naturalization 
of  the  father,  in  certain  cases,  inure  to  the 
benefit  of  his  infant  children,  does  not  preclude 
infants  themselves  from  applying  whenever  it 
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may  be  necessary;  and  as  the  general  language 
of  the  naturalization  Acts  include  all  free 
white  persons,  femes  covert  and  infants,  if  they 
have  sufficient  capacity  to  understand  their 
rights  and  the  nature  and  obligation  of  an  oath, 
may  be  naturalized. 

I  cannot  admit,  however,  that  the  effect  of 
naturalization  under  the  general  Acts  of  Con- 
gress, which  have  not  declared  what  shall  be 
the  effect  of  such  naturalization,  can  retroact 
so  as  to  devest  rights  which  have  been  acquired 
by  others  previous  to  such  naturalization.  It 
is  said  by  Coke,  and  other  elementary  writers, 
that  if  a  man  take  an  alien  to  wife,  and  after- 
wards alienes  his  land,  and  then  the  wife  is 
made  a  denizen,  and  the  husband  afterwards 
dies,  she  shall  not  be  endowed,  because  her 
capacity  and  possibility  to  be  endowed  came 
subsequent  to  the  marriage  by  the  act  of  den- 
ization;  but  that  it  is  otherwise  where  she  is 
naturalized  by  Act  of  Parliament,  Co.  Litt. ,  33 
b;  Clancy,  202;  and  it  is  supposed  that  the  ef- 
fect of  a  naturalization  under  an  Act  of  Con- 
gress must  necessarily  have  the  same  effect  as 
naturalization  *by  Act  of  Parliament.  [*34O 
That  a  naturalization  here  has  the  effect  to  give 
to  the  naturalized  citizen  inheritable  blood,  so 
as  to  enable  him  to  take  by  descent  from  an- 
other citizen,  as  well  as  to  acquire  lands  by 
purchase,  I  have  no  doubt.  It  probably  would 
also  have  the  effect  to  give  to  the  naturalized 
wife  a  capacity  to  take  an  inchoate  right  of 
dower  in  lands,  of  which  the  husband  was 
seised  in  fee  at  the  time  of  her  naturalization, 
so  as  to  give  her  the  right  of  dower  therein  at 
his  death.  To  that  extent  the  husband  takes 
his  land,  subject  to  the  right  of  his  wife  to  ac- 
quire a  title  to  dower  therein,  by  a  subsequent 
naturalization  under  a  law  which  was  in  exist- 
ence at  the  time  of  his  purchase,  or  marriage; 
and  as  the  wife  after  her  naturalization  has  an 
inchoate  right  of  dower  in  such  lands,  of  which 
she  cannot  be  deprived  except  by  her  own  con- 
sent, a  subsequent  purchaser  from  the  husband 
who  neglects  to  procure  her  release,  takes  the 
land  subject  to  such  right.  But  where  the  hus- 
band had  parted  with  all  his  interest  in  the  land 
before  his  wife  had  the  capacity  to  take  even 
an  inchoate  interest  therein,  which  could  by 
any  possibility  be  released  while  the  wife  was 
an  alien,  it  would  be  contrary  to  every  princi- 
ple of  justice  and  common  sense  to  give  her 
the  right  to  devest  or  impair  the  title  of  the 
purchaser,  by  her  subsequent  act  of  naturali- 
zation. The  same  objections  would  also  exist 
to  the  retroactive  operation  of  a  naturalization, 
where  the  person  thus  naturalized  had  pre- 
viously been  passed  over  in  the  descent  of  real 
estate,  in  favor  of  a  more  remote  lineal  or  col- 
lateral- heir  who  was  not  an  alien.  In  such 
cases,  if  the  principle  of  retroaction  contended 
for  here,  should  be  adopted  and  established, 
the  estate  would,  to  a  certain  extent,  be  ren- 
dered inalienable  in  the  hands  of  the  owner 
thereof.  In  the  first  case,  the  possible  right  of 
the  alien  wife  could  not  be  extinguished  by  any 
release  or  common  law  conveyance;  and  in  the 
last  cane,  no  one  could  safely  purchase  from  the 
more  remote  heir,  upon  whom  the  inheritance 
had  descended,  until  all  the  intermediate  alien 
heirs  and  their  descendant*,  who  were  in  ex- 
istence at  the  time  of  the  descent  cast,  were 
dead,  as  it  could  not  until  then  be  known  to 
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347*]  *the  purchaser  whether  any  and,  if 
any,  which  of  them  would  become  naturalized. 
The  effect  of  a  statutory  naturalization  in 
England,  in  overreaching  previous  vested 
rights,  depends  upon  the  omnipotence  which 
has  been  ascribed  to  an  Act  of  Parliament;  in 
which  at  some  of  the  earlier  periods  of  English 
history,  a  due  regard  was  not  always  paid  to 
the  rights  of  third  persons  who  had  not  peti- 
tioned for  the  passing  of  the  Act.  These  pri- 
vate Acts  of  naturalization  are  seldom  found 
in  the  printed  collections  of  English  statutes; 
but  by  a  reference  to  one  which  is  published 
by  Mr.  Chitty  as  the  common  form  of  such 
Acts,  2  Chit.  C.  L.,  App.,  825,  it  will  be  seen 
that  the  nature  and  extent  of  the  rights  ac- 
quired under  it,  are  declared  in  the  Act  itself, 
and  that  the  language  is  very  strong  to  show 
the  intention  of  the  law-makers  to  give  it  a 
retrospective  operation,  not  only  as  to  inherit- 
able blood,  but  also  to  place  the  person  natur- 
alized in  the  same  situation,  both  actually  and 
constructively,  as  if  he  had  been  a  natural  born 
citizen  at  the  moment  of  his  birth.  To  show 
that  by  the  common  law  a  mere  parliamentary 
Act  of  naturalization  did  not  necessarily  retro- 
spect, without  reference  to  the  terms  of  the 
Act,  it  is  only  necessary  to  refer  to  the  opinion 
of  Ld.  Hale,  in  the  great  case  of  Cottingwood  v. 
Pace,  1  Vent.,  419.  He  says:  "Touching  the 
retrospect  of  a  naturalization,  and  whether  the 
eldest  son,  being  an  alien,  naturalized  after  the 
death  of  the  father,  shall  direct  the  descent  to 
the  youngest,  depends  upon  the  words  of  the 
naturalization,  which,  being  by  Act  of  Parlia- 
ment, may  by  a  strange  retrospect  direct  it. 
But  as  the  naturalization  in  the  case  in  ques- 
tion is  penned,  it  would  not  do  it;  the  natural- 
ization hath  only  respect  to  what  shall  be  here- 
after." I  conclude,  therefore,  that  the  natur- 
alization of  the  defendant  in  error  had  the  same 
effect  as  to  the  rights  of  property  as  letters  of 
denization  had  by  the  common  law,  and  the 
same  effect  as  to  all  other  rights  that  an  Act 
of  Parliament  giving  her  all  the  rights  of  a  nat- 
ural born  subject,  and  without  any  special 
E  revisions  to  give  it  a  retrospective  operation, 
he,  therefore,  had  from  that  time  the  capaci- 
ty to  take  an  estate  in  dower,  of  and  in  any 
348*]  lands  of  which  the  husband  was*then 
seised  of  an  inheritable  estate:  to  lakelands  by 
devise  or  descent  from  any  person  capable  of 
conveying  or  transmitting  lands  in  that  man- 
ner to  her;  and  to  take  any  other  interest  in 
real  estate  by  gift  or  otherwise  to  herself,  and 
to  sell,  alienate  or  bequeath  the  same,  or  trans- 
mit the  same  to  such  of  her  heirs  as  were  capa- 
ble of  taking  by  descent,  as  fully  as  a  natural 
born  citizen  might  do,  but  not  otherwise.  Her 
naturalization,  however,  did  not  retrospect  so 
as  to  deprive  the  mortgagees  of  her  husband,  or 
those  claiming  under  them,  of  any  right  or  in- 
terest in  his  lands  which  they  had  acquired 
previous  to  her  naturalization.  I  shall,  there- 
fore, proceed  to  consider  the  question  whether 
she  had  acquired  any  inchoate  right  of  dower, 
under  the  Enabling  Statute  of  1802,  which 
could  enable  her  to  demand  dower  in  the  prem- 
ises after  the  death  of  her  husband,  notwith- 
standing the  mortgages  and  the  foreclosure 
thereof  in  1806. 

I  may  as  well  observe  here, that  I  have  no  doubt 
as  to  the  invalidity  of  the  objection  of  the  plaint- 
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iffs  in  error.that  the  demandant  had  barred  her- 
self of  any  claim  of  dower  by  the  execution  and 
acknowledgment  of  the  mortgage,  in  conjunc- 
tion with  her  husband,  while  she  was  still  a  mi- 
nor; or  at  least  that  she  should  have  done  some 
act  to  disaffirm  the  conveyance  before  she 
brought  her  suit.  There  is  no  pretense  that  the 
custom  of  gavelkind  ever  applied  to  any  of  the 
lands  in  this  State.  It  is  true  that  that  custom 
extended  to  most  of  the  lands  in  the  County  of 
Kent,  and  to  all  which  were  originally  of  socage 
tenures,  except  such  as  had  subsequently  been 
disgavelled  by  the  Statute  31  Hen.  VIII.,  ch.  3, 
and  other  private  statutes.  But  the  custom  did 
not  apply  to  lands  in  that  county  originally 
held  by  military  tenures,  which  tenures,  by  the 
Statute  12  Charles  II.,  ch.  24,  were  converted 
into  tenures  by  free  and  common  socage.  The 
manor  of  East  Greenwich,  in  the  County  of 
Kent,  was  either  originally  held  by  the  tenure 
of  knight  service,  or  it  must  have  been  disgav- 
elled previous  to  the  grant  of  the  Province  of 
N.  Y.,  to  James,  Duke  of  York,  as  no  traces 
of  the  custom  of  gavelkind,  except  such  as 
were  common  to  other  socage  tenures,  existed 
in  this  Colony  previous  to  the  Revolution. 
Having  once  deliberately  examined  the  ques- 
tion, *and  come  to  the  conclusion  that  [*34& 
an  infant/<?m«  covert  cannot  convey  an  interest 
in  lands  by  mere  acknowledgment  of  the  deed 
before  a  judge  or  commissioner,  it  is  only  nec- 
essary for  me  to  say  that  I  have  not  heard  any- 
thing on  the  argument  of  this  case  to  induce 
me  to  doubt  as  to  the  correctness  of  .the  decis- 
ion of  the  Supreme  Court  upon  that  point, 
which  is  in  accordance  with  the  decision  in 
the  case  above  referred  to  in  Sanford  v.  McLean, 
3  Paige,  121. 

It  is  evident  from  the  language  of  Ch.  J. 
Nelson,  who  delivered  the  opinion  of  the  Su- 
preme Court  in  this  case,  that  the  justices  of 
that  court  doubted  whether  the  case  came  with- 
in the  provisions  of  the  Act  of  1802,  if  that 
Act  was  properly  construed  ;  and  that  they 
would  probably  have  given  a  different  judg- 
ment if  they  had  not  supposed  it  impossible  to- 
distinguish  this  case  from  that  of  Sutliff  v. 
Forgey,  decided  by  their  predecessors  in  that 
court,  and  subsequently  affirmed  upon  a  writ 
of  error  here.  I  think,  however,  there  is  a  man- 
ifest difference  between  the  two  cases,  arising 
from  the  fact  that  the  land  in  the  case  under 
consideration  was  held  by  the  husband  at  the 
time  of  the  passage  of  the  Act,  and  also  at  the 
time  of  his  marriage  with  the  defendant  in  er- 
ror, and  that  in  the  other  it  was  acquired  after- 
wards. And  in  coming  to  this  conclusion,  I 
take  it  for  granted  that  the  decision  in  the  case 
of  Sutliff  v.  Forgey  must  have  proceeded  upon 
the  ground  that  the  wife  was  entitled  to  her 
dower  in  lands  acquired  by  her  husband  after 
the  Act  of  1802,  in  the  character  of  purchaser. 
The  word  "purchase,"  in  common  parlance, 
has  a  much  more  restricted  meaning  than  in  its 
legal  or  technical  sense,  according  to  the  com- 
mon law,  when  applied  to  the  acquisition  of 
an  estate  or  interest  in  land.  According  to  the 
doctrine  of  the  feudists,  interests  in  land  were 
divided  into  but  two  kinds,  feuda  antiqua  and! 
feuda  nova,  which  are  defined  to  be  those  to 
which  the  possessor  succeeds  as  heir  to  his  an- 
cestor and  those  which  he  has  acquired  in  some 
other  way.  1  Sanf.  Herit.  Sue.,  30;  Beame, 
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Glanv.,  143.  In  the  first  case  the  possessor 
i?  seised  of  the  land  by  descent,  but  in  the  lat- 
ter by  conquest,  perquisition  purchase.  Where 
an  estate  comes  to  a  man  frpm  his  ancestor, 
35O*]  *without  writing,  that  is  descent  ;  but 
when  a  person  takes  anything  from  an  ancestor 
or  others  by  deed,  will  or  gift,  and  not  as  heir 
at  law,  that  is  a  purchase.  "2  Lilly,  Abr.,  497; 
Toml.  L.  Diet.  Art.  Purchase;  Bell/L.  Diet. 
Art.  Conquest.  The  estate  of  the  wife  as  ten- 
ant in  dower,  is  but  a  continuance  of  the  es- 
tate of  the  husband,  so  that  if  he  acquires  land 
by  purchase  or  other  conveyance  to  himself, 
she,  by  virtue  of  the  same  purchase,  if  then  of 
legal  capacity  to  take  an  inchoate  right  of  dow- 
er, takes  it  as  purchaser  by  the  same  convey- 
ance, in  the  same  manner  as  if  he  had  taken  a 
conveyance  to  himself  and  limited  a  remainder 
in  one  third  of  the  premises  to  his  wife  for  life 
in  case  she  survived  him.  Such  was  unques- 
tionably the 'opinion  of  Senator  Golden  in  this 
court,  in  the  case  of  Sutliff  v.  Forgey.  He  says 
there  is  no  other  question  in  the  case  than 
whether  when  the  husband  took  the  convey- 
ance in  1804,  he  being  then  a  naturalized  citi- 
zen, and  his  wife  an  alien,  she  did  not  acquire 
a  right  of  dower  by  purchase,  so  that  she  may 
hold  the  same  under  the  Act  of  1802,  notwith- 
standing her  alienism;  ana  he  concludes  that 
her  inchoate  right  of  dower  vested  at  the  mo- 
ment of  the  husband's  purchase,  and  that  she 
took  it  as  purchaser  and  not  by  descent.  The 
1-t  section  of  tiie  Act  declares  that  all  pur- 
chasers of  land  made  or  to  be  made  by  any 
aliens  who  have  come  to  this  State  and  become 
inhabitants  thereof,  shall  be  deemed  valid  to 
vest  the  estate  to  them  granted,  etc.  If  the 
wife  is,  therefore,  considered  a  purchaser  of 
her  inchoate  right  of  dower  by  the  act  of  pur- 
chase by  the  husband  and  at  the  same  moment, 
the  fact  that  he  was  naturalized  before  the  pur- 
chase did  not  prevent  the  inchoate  right  of  the 
wife  from  vesting  in  her,  as  purchaser  of  such 
inchoate  right  of  dower  by  the  provisions  of 
the  Act.  But  in  the  case  under  consideration, 
the  wife  of  Cummings  had  not  purchased  an 
inchoate  right  of  dower  in  the  lands  ot  her  hus- 
band before  the  Act,  because  at  the  time  of  her 
marriage  and  until  the  passing  of  the  Act.  she 
had  not  the  capacity  to  acquire  any  interest  in 
lands  by  mere  operation  of  law.  as  an  incident 
to  a  purchase  by  the  husband,  and  the  lands  in 
question  were  not  purchased  by  him  after  her 
351*]  disability  *was  removed,  but,  on  the 
contrary,  were  purchased  long  before  the  mar- 
riage. She  was  not,  therefore,  a  purchaser  of 
an  inchoate  right  of  dower  in  these  lands,  either 
before  or  after  the  Act  of  1802,  within  the  letter 
or  the  spirit  of  that  Act;  and  the  title  of  the 
huband  having  been  absolutely  vested  in  a 
bon  fide  purchaser  by  virtue  of  the  master's  sale 
long  before  her  naturalization,  she  cannot  de- 
vest  that  title  to  the  prejudice  of  him  or  of  his 
grantees.  For  these  reasons.  I  think  the  judg- 
ments of  the  courts  below  erroneous,  and  that 
they  ought  to  be  reversed. 

By  StnaUtr  Verplanck.  This  case  has  been 
learnedly  argued  upon  various  points.  One  of 
the  most  important  questions  which  has  been 
raised,  is  on  the  effect  of  an  acknowledgment 
according  to  the  forms  of  our  statute  by  an  in- 
fant wife,  upon  her  right  of  dower.  'This,  in 
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our  State,  must  be  a  question  of  too  frequent 
occurrence  to  be  left  in  doubt,  and  if  not  clearly 
settled  by  judicial  decision,  should  be  defined 
as  to  future  cases  by  legislative  enactment. 
As  in  my  view  of  the  present  case,  the  settle- 
ment of  that  question  is  not  necessary  to  the 
decision  of  this  cause,  I  shall  decline  entering 
into  its  examination  or  expressing  any  opinion 
on  the  subject.  I  also  throw  out  of  consider- 
ation the  objections  made  to  the  record  of  nat- 
uralization, both  because  they  are  quite  imma- 
terial as  to  the  course  of  reasoning  and  the 
conclusion  of  this  opinion,  and  because  they 
seem  to  me  not  entitled  to  any  weight.  On  thia 
point  I  concur  fully  with  the  reasons  assigned 
by  Ch.  J.  Nelson,  in  the  opinion  delivered  by 
him  in  the  Supreme  Court. 

Disembarrassing  the  cause  of  all  the  other 
points  which  have  been  taken  in  the  argument 
befere  this  court  and  in  the  opinions  of  the 
courts  below,  it  is  quite  clear  to  me  that  Mrs. 
Cummings  is  not  entitled  to  her  dower,  unless: 
1.  As  an  alien,  she  is  entitled  by  her  marriage 
to  dower  in  the  lands  of  her  husband,  who  was 
a  citizen;  or  2.  Unless  her  subsequent  natural- 
ization has  a  retroactive  effect  not  only  remov- 
ing present  disabilities  but  enabling  her  rights 
to  attach  retrospectively,  as  against  third  par- 
ties and  bona  fide  purchasers;  or  3.  Unless  the 
Statutes  of  Mar.  26,  1802,  *with  the  [*352 
other  Statutes  to  the  same  effect  of  1804,  1805, 
1807  and  1808,  all  passed  subsequent  to  her  mar- 
riage, enabling  resident  aliens  to  purchase  and 
hold  real  estate,  so  operated  upon  her  previ- 
ously void  interest  in  her  husband's  lands  as  to 
vest  in  her  an  inchoate  right  of  dower,  per- 
fected at  her  husband's  death  as  a  purchaser  un- 
der these  enabling  statutes. 

On  the  first  branch  of  this  inquiry,  it  is  well 
settled  here  as  in  England  that,  to  use  the  lan- 
guage of  Ch.  B.  Hale:  "  The  law  will  not  give 
the  alien  the  benefit  of  either:  1.  Descent;  2. 
Curtesy;  3.  Dower."  Vent.,  417.  "Aliens are 
not  capable  of  claiming  dower.  1  Crui.  Dig., 
145,  and  cases  cited.  "A.  feme  covert  being  an 
alien,  was  not  by  the  common  law  entitled  to 
be  endowed,  more  than  to  inherit."  4  Kent, 
Com.,  36,  and  cases  cited. 

Does  the  naturalization  of  the  widow  in  182ft 
operate  retrospectively,  so  as  to  attach  the  right 
of  dower  to  lands  held  by  her  husband  at  the 
marriage  and  aliened  after  that  period  and  be- 
fore her  naturalization  1  I  concur  with  the 
Supreme  Court,  that  on  this  branch  of  the  case 
the  widow  cannot  successfully  claim  her  dower; 
but  I  have  come  to  that  conclusion  by  a  course 
of  reasoning  very  different  from  that  of  the 
Chief  Justice.  If  this  question  rested  wholly 
on  English  authorities,  and  if  the  effect  of  nat- 
uralization under  our  general  laws  was  pre- 
cisely the  same  with  that  under  the  special 
naturalization  laws  of  Parliament, the  authority 
of  Ld.  Coke,  Co.  Lin.,  33  b,  and  the  learned 
modern  commentators  and  compilers,  Viner, 
Cruise  and  Park,  would  be  quite  conclusive  in 
favor  of  the  retroactive  effect  of  naturalization 
in  regard  to  dower.  Cruise  thus  sums  up  the 
English  doctrine:  "If  an  alien  be  naturalized 
by  Act  of  Parliament,  she  then  becomes  en- 
titled to  dower  out  of  all  the  lands  whereof  her 
husband  was  seised  during  coverture.  In  the 
case  where  a  woman  is  created  a  denizen,  she 
becomes  entitled  to  dower  out  of  all  the  lands 
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whereof  her  husband  was  seised  at  the  time 
when  she  was  created  a  denizen,  but  not  out 
of  lands  whereof  he  was  seised  before,  and 
which  he  had  aliened."  1  Crui.  Dig.,  146.  I 
353*]  cannot  *agree  with  the  Chief  Justice 
that  "the  Act  of  Congress  affords  no  great  light 
to  aid  us  in  determining  this  point  in  the  case." 
On  the  contrary,  it  strikes  me  forcibly  that  the 
language  of  our  Acts  of  Congress  on  this  sub- 
ject point  out  a  strong  distinction  between  the 
legal  operation  of  the  rights  of  citizenship  ac- 
quired under  them,  and  that  of  the  naturaliza- 
tion conferred  by  a  British  Act  of  Parliament. 
In  the  Acts  of  Parliament,  the  operative  words 
arc  the  same  with  those  used  in  the  books;  I 
believe  in  all  cases,  certainly  in  all  the  cases 
where  I  have  been  able  to  ascertain  the  facts — 
either  the  more  general  Acts  in  the  statutes  at 
large,  or  those  cited  in  the  reports.  It  is  en- 
acted that  the  party  shall  be  "naturalized,"  or 
"shall  be  deemed,  adjudged  and  taken  to  be  a 
natural  born  subject,"  as  if  born  within  the 
kingdom.  Thus  in  a  statute,  33  Hen.  VIII., 
"The  children  of  Thomas  Powers  and  others, 
shall  be  reputed  natural  born  subjects."  In  the 
Statute  7  Anne,  ch.  5:  "All  persons  born  out 
of  the  ligeanceof  Her  Majesty,  who  shall  qual- 
ify themselves  (etc.,  as  therein  provided)  shall 
be  deemed,  adjudged  and  taken  to  be  natural 
born  subjects  of  Ireland,  to  all  intents,  con- 
structions and  purposes,  as  if  they  had  been 
born  within  the  said  kingdom."  So  in  the  Stat- 
ute 13  Geo.  II..  ch.  5,  naturalizing  foreign 
Protestants  in  America,  it  is  enacted  that  they 
"shall  be  deemed,  adjudged  and  taken,  to  be 
His  Majesty's  natural  born  subjects,  to  all  in- 
tents, purposes  and  constructions,  as  if  they 
had  been  born  within  this  kingdom."  So  again, 
by  2  Geo.  III.,  25,  certain  foreign  officers  and 
soldiers,  who  had  served  in  America,  are  nat- 
uralized in  the  same  words,  "to  be  deemed  and 
adjudged,  as  if  they  had  been  born  within  the 
realm."  These  seem  to  be  the  uniform  opera 
tive  words;  and  their  legal  effect,  as  stated  by 
all  the  authorities  is,  "that  an  alien  is  put  in 
exactly  the  same  state  as  if  he  had  been  born 
in  the  King's  dominions,"  2  Bl.  Com.,  374;  or, 
in  the  language  of  Ld.  Coke,  "is  to  all  intents 
and  purposes  a  natural  born  subject."  From 
the  very  words  employed,  then  (unless  there  be 
some  restrictive  condition  added)  every  such 
naturalization  must  relate  back  to  the  time  of 
birth  of  the  individual.  The  naturalized  sub- 
ject is,  in  the  eye  of  the  English  law,  one  native 
354*]  *born.  The  courts  do  not  and  cannot 
look  behind  the  Act  of  Parliament  to  prior  dis- 
abilities. By  the  omnipotence  of  Parliament, 
the  naturalized  alien  is  to  all  intents  a  subject 
from  his  birth.  This  rule  of  interpretation, 
were  such  Acts  in  England  general,  like  ours, 
might  frequently  conflict  with  the  vested  rights 
of  third  persons.  But  as  in  England,  every 
such  Act  is  either  special  for  the  individual,  or 
limited  to  some  small  class  of  persons,  it  is  to 
be  presumed  that  such  a  result  is  generally 
avoided,  either  by  previous  evidence  of  the 
special  circumstances  of  the  case,  or  else  by 
express  words  in  the  statutes  saving  any  such 
rights  in  others. 

The  legal  effect  of  denization  in  England  is 
not  retroactive,  as  we  have  above  seen.  This 
is  evidently  not  an  arbitrary  distinction,  but 
grows  out  of  the  natural  interpretation  of  the 
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language  used.  There  is  nothing  in  the  word 
"denizen"  that  has  any  relation  to  any  speci- 
fied time,  especially  to  the  time  of  birth.  Den- 
ization is  a  new  privilege  conferred  upon  the 
alien,  but  not  having,  like  the  phrase  "natural 
born  or  native,"  any  relation  to  the  fact  of 
birth  or  to  its  time,  operates  only  from  the 
date  of  its  reception.  Now  the  language  of  our 
Acts  of  Congress  of  general  naturalization, dif- 
fers from  the  special  English  Acts  in  precisely 
the  same  manner,  must  be  controlled  by  the 
same  rules  of  legal  interpretation  and,  of 
course,  are  governed  by  the  same  distinction. 
They  are  called  naturalization  Acts,  but  there 
are  no  words  used  putting  the  new  citizen  on 
the  same  footing  as  if  he  had  been  born  in  the 
U.  S,  The  operative  words  are,  that  on  com- 
plying with  certain  conditions,  the  applicant 
"shall  be  admitted  a  citizen  of  the  United 
States,"  or  "admitted  to  citizenship,"  or  "shall 
be  admitted  to  become  a  citizen."  The  words 
"admitted,"  "become"  and  "shall  be  admitted 
to  become,"  involve  a  future  signification;  nor 
is  there  any  thing  implied  in  the  word  "citizen," 
more  than  in  that  of  "  denizen,"  having  rela- 
tion back  to  the  time  of  birth.  I  cannot,  there- 
fore, but  consider  all  the  English  authorities 
denying  retrospective  operation  to  Acts  of  Par- 
liament admitting  to  denization,  as  applying 
to  and  authorizing  a  similar  interpretation  of 
our  Acts  of  Congress  "admitting  aliens,  on 
complying  *with  certain  conditions,  to  [*355 
become  citizens."  Even  independently  of  any 
authority  bearing  on  this  subject,  the  obvious 
interpretation  of  language  leads  me  to  the  same 
conclusion,  that  the  legal  rights  of  the  alien 
born,  admitted  to  American  citizenship,  like 
those  of  the  British  denizen,  bears  date  only 
from  his  political  and  not  from  his  natural  birth. 

This  view  of  the  effect  of  our  naturalization 
statutes  may  be  in  contradiction  to  some  of  the 
transient  dicta  of  our  judges,  but  is  in  strict 
congruity  with  the  decisions  and  well  settled 
law  in  our  courts.  It  agrees  with  those  decis- 
ions, which  pronounce  the  admission  to  citi- 
zenship here  to  remove  all  previous  disabilities, 
in  regard  to  the  taking  or  holding  real  estate, 
and  as  merely  perfecting  the  title  therein,  for- 
feitable  to  the  State  by  reason  of  alienism,  but 
not  actually  void  until  inquest  of  office  found, 
and  so,  good  against  all  other  parties.  On  the 
other  hand,  it  guards  against  any  interference 
of  the  newly  acquired  rights  of  the  "admitted" 
alien  with  those  of  prior  bona  fide  purchasers 
and  other  third  parties,  such  as  in  the  present 
case  and  numerous  others  which  might  accrue 
from  marriage,  descent,  etc.,  in  this  country, 
where  such  multitudes  annually  acquire  these 
new  rights  of  citizenship  under  our  general 
laws.  This,  too,  is  in  conformity  with  the  de- 
cisions of  the  courts.  The  cases  establishing 
these  latter  points  have  been  cited  and  stated 
by  the  Chief  Justice  in  the  opinion  of  the  Su- 
preme Court  in  this  case,  and  I,  therefore,  re- 
frain from  further  detail  on  this  head.  My 
conclusion,  therefore,  that  Mrs  Cummings  can- 
not maintain  her  claim  to  dower  by  virtue  of 
her  naturalization,  in  any  lands  aliened  by  her 
husband  before  such  naturalization  though  du- 
ring her  marriage,  and  now  held  by  others  un- 
der a  title  deduced  from  him. 

It  remains  then  only  to  inquire  whether  Mrs. 
Cummings' marriage  in  Jan.,  1802,  did  not  vest 
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in  her  an  inchoate  right  of  dower  which  was 
confirmed  or  perfected  by  the  operation  of  the 
Act  of  Mar.  1802,  and  the  subsequent  acts  ex- 
tending it,  authorizing  resident  aliens  to  pur- 
chase and  hold  real  estate  ?  I  am  quite  clear 
that  she  is  not  within  the  provisions  of  those 
Acts,  as  to  the  lands  now  claimed.  As  the  Su- 
preme Court,  as  well  as  the  learned  court  be- 
356*]  low  in  *which  this  cause  originated, 
have  placed  their  decision  in  favor  of  the  claim 
of  dower  mainly  upon  this  ground  (governed 
by  the  presumed  authority  of  a  case  formerly 
decided  in  the  Supreme  Court  and  affirmed  in 
this  court), I  shall  enter  somewhat  more  into  de- 
tail than  I  have  done  on  the  other  heads  of  the 
-argument,  in  stating  the  reasons  which  have 
brought  my  mind  to  an  opposite  conclusion. 

The  Statute  of  Mar.  26,  1802,  entitled  "An 
Act  to  Enable  Aliens  to  Purchase  and  Hold 
Real  Estate  within  this  State,  Under  Certain 
Restrictions,"  after  reciting  in  its  preamble  that 
"whereas,  many  good  and  industrious  persons 
being  aliens,  have  emigrated  to  this  State  with 
an  intention  to  settle  and  reside  therein,  and 
have  expended  the  greater  part  of  their  capi- 
tal in  purchasing  and  improving  real  proper- 
ty." goes  on  to  enact,  "that  all  purchases  of 
land  made  or  to  be  made  by  any  alien  or  aliens 
who  have  come  to  this  State  and  become  in- 
habitants thereof  .shall  be  deemed  valid  to  vest 
the  estates  to  them  granted;  and  it  shall  and 
may  be  lawful  to  and  for  such  alien  or  aliens 
to  have  and  hold  the  same  to  his,  her  or  their 
heirs  and  assigns  forever,  and  to  dispose  of  the 
same,  any  plea  of  alienism  to  the  contrary, 
notwithstanding;  provided,  that  any  purchase 
hereafter  to  be  made  by  any  such  alien  does 
not  exceed  one  thousand  acres."  The  Statute 
of  Apr.  8,  1808,  further  enacts, that  all  persons 
authorized  by  that  Act  or  the  one  first  cited, to 
acquire  real  estate  by  purchase,  may  also  take 
and  acquire  by  devise  or  descent.  It  was  ar- 
gued chicfiy  on  the  authority  of  a  distinguished 
member  of  this  court  in  former  years.  Senator 
Colden,  in  the  case  of  Forgey  v.  8utliff,!>  Cow., 
718,  that  the  word  "purchase"  in  this  Act  does 
not  mean  merely  the  acquisition  by  bargain 
and  sale,  but  should  be  taken  in  its  peculiar 
technical  common  law  signification,  as  defined 
by  Littleton:  "The  possession  of  lands  or  ten- 
ements that  a  man  hath  by  his  deed  or  agree- 
ment, with  which  he  cometh  not  by  title  of  de- 
scent from  any  ancestor  or  cousin,  but  by  his 
own  deed."  The  general  distinction  of  the  later 
books  is  between  the  title  acquired  by  act  of 
law,  as  in  descent,  and  that  coming  by  the 
party's  own  act  or  agreement,  which  last  is 
purchase.  From  these  definitions  it  was  in- 
357*]  ferred  that  a  title  by  dower.coming  *by 
the  act  or  agreement  of  the  party,  was  within 
the  technical  meaning  of  the  word  "purchase." 
But  the  true  and  precise  meaning  of  any  tech- 
nical word  is  to  be  decided  by  usage  and  au- 
thority, not  by  argument  or  inference.  Now 
the  highest  authorities  and  the  most  general 
usage  will  be  found  expressly  to  exclude  dow- 
er from  the  bead  of  purchase,  and  to  place  it 
under  the  opposite  class  of  titles  by  act  of  law. 
I  -hull  content  myself  with  two  authorities, 
which  I  select  because  they  are  among  the 
earliest  and  the  latest;  the  one  from  an  Illustri- 
on-  old  English  judge,  the  other  from  an  able 
American  judge  of  our  own  days.  It  would  be 
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quite  easy  to  fill  up  the  chasm  between  them 
by  a  series  of  chronologically  arranged  author- 
ities. Ld.  Ch.  B.  Hale,  in  his  argument  in  the 
famous  case  of  Collingwood  v.  Pace,  speaking 
of  the  disabilities  of  aliens,  says,  "though  the 
alien  may  take  by  purchase  by  his  own  cove- 
nant that  whicn  he  cannot  hold  against  the 
King,  yet  the  law  would  not  allow  him  to  take 
by  an  act  of  law;  for  the  law,  qua  nihUfacit 
fru&tra,  will  not  give  him  an  inheritance  of 
freehold  by  act  of  law,  for  he  cannot  hold  it, 
and,  therefore,  the  law  will  not  give  him  the 
benefit  of  either:  1  Descent;  2  Curtesy;  3  Dow- 
er; 4  Guardianship."  Vent.,  417.  To  come  at 
once  to  our  own  times  and  country,  passing 
intermediate  authorities,  Johnson,  «/.,  in  Ld. 
Fairfax's  case,  decided  in  the  Supreme  Court 
of  the  U.  S.  says:  "When  a  freehold  is  cast 
upon  an  alien,  by  act  of  law,  as  by  descent, 
dower,  curtesy,  no  inquest  of  office  is  neces- 
sary." 7Cr.,629.  I  cannot,  therefore,  doubt 
but  that  title  by  dower  does  not  come  within 
the  technical  meaning  of  the  word  "purchase," 
and  as  neither  Mrs.  Cummings  herself, nor  her 
husband  during  her  marriage,  bought  these 
lands,  she  cannot  be  within  the  meaning  of  the 
Act.  But  if.  relying  on  the  definition  of  "pur- 
chase" in  the  books,  and  some  hasty  dicta  of 
American  judges,  any  should  still  contend  that 
dower  is  an  estate  by  purchase,  in  the  common 
law  sense,  this  will  still  not  help  the  claim.  It 
seems  to  me  evident  that  the  manner  in  which 
the  word  "purchase"  is  used  in  the  Act  of  1802, 
shows  that  it  is  not  used  in  its  peculiar  real  es- 
tate sense,  but  in  its  ordinary  and  habitual  one. 
•'All  purchases  of  lands  made"  can  mean  only 
*all  lands  bought.  This  use  of  the  word[*358 
is  not  colloquial  or  "vulgar"  (as  it  has  been 
called  by  Jacobs  and  other  compilers),  but 
may  be  found  in  the  written  opinions  of  Hani 
wicke  and  Kent,  and  might  well  be  used  in 
legislative  enactments.  The  phrase  used  is  not 
the  technical  language  of  the  old  law.  I  can- 
not find  that  the  words  "purchases  of  lands 
made"  are  ever  used  to  signify  "lands  acquired 
by  purchase."  Cruise,  Blackstone  and  the  old- 
est writers  whom  they  cite,  always  speak  of 
"estates  taken  by  purchase,"  "lands  acquired 
by  purchase,"  "estates  unto  which  one  comes 
by  purchase."  1  Bl.  Com..  218,  2  Id.,  243;  3 
Crui.,  490;  Lilt.,  1.  12.  But  on  the  contrary, 
"purchases  of  land  made,"  is  an  ordinary 
phrase  of  lawyers  and  judges  to  signify  "lands 
bought."  The  subsequent  Statute  of  1808,  in  . 
pan  materia,  has  given  a  legislative  construc- 
tion to  the  Act  of  1802,  by  providing  that  "all 
persons  authorized  to  acquire  real  estate  under 
these  Acts,  may  also  take  by  devise;"  thus  ev- 
idently showing  that  in  the  former  Act  the 
broader  sense  of  "purchase,"  which  would  in- 
clude "devise,"  was  not  meant,  but  the  more 
limited,  natural  and  common  one  of  buying. 
Besides  this,  the  preamble  of  the  Act  of  1802, 
above  cited,  speaks  of  the  resident  aliens,  for 
whose  relief  it  was  passed,  "having  expended 
the  greater  part  of  their  capital  in  purchasing 
and  Improving  real  property."  and  in  the  body 
of  the  Act  the  estates  so  purchased  are  spoken 
of  as  to  them  granted.  This  is  the  same 
principle  of  interpretation  (though  strong- 
er in  Its  application)  as  that  on  which  in 
1\pyne'»  celebrated  case,  the  Statute  of  27  Ellz. 
was  held  to  apply  only  to  purchasers  for  money 


358 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1838 


or  valuable  consideration,  in  consequence  of 
the  word  "paid"  in  one  of  the  clauses,  limit- 
ing the  broader  sense  of  the  word  "purchas- 
ers." 3  Rep.,  83;  4  Crui.,  882.  I  conclude, 
therefore,  that  Mrs.  Cumurings,  an  alien  at  the 
time  of  her  marriage  to  a  citizen,  took  no  title 
to  dower  in  lands  previously  owned  by  him; 
that  her  subsequent  naturalization  could  have 
no  effect  in  vesting  in  her  any  such  title  in 
lands  previously  aliened  by  her  husband;  and 
that  the  subsequent  enabling  Acts  of  1802  and 
1808,  did  not  give  her  any  title,  or  enable  her 
•  to  claim  dower  in  lands  bought  before  mar- 
riage by  her  husband,  when  she  herself  at  her 
359*]  *marriage  was  wholly  unable  to  take 
any  estate  in  lands  by  reason  of  alienism,  and 
the  absence  of  any  special  statute  to  aid  that 
disability. 

The  Supreme  Court,  it  is  evident,  was  main- 
ly governed  in  its  decision  by  the  case  of  Sut- 
liff  v.  Forgey,  in  the  Supreme  Court,  1  Cow., 
90,  and  affirmed  in  this  court,  5  Cow.,  713.  I 
have  no  desire  to  disturb  the  authority  of  that 
decision,  which  was  settled  in  congruity  with 
all  the  views  I  have  taken  of  this  case.  That 
was  the  case  of  a  resident  alieu  widow  whose 
husband  (whether  alien  or  naturalized  seems 
wholly  immaterial)  actually  bought  lands  dur- 
ing marriage  and  after  the  enactment  of  the 
enabling  statutes.  It  was  there  held,  that  this 
purchase  of  lands  inured  to  the  benefit  of  the 
wife  who  was  at  the  time  enabled  to  take  a  val- 
id title  in  real  estate;  that  her  dower  "being 
an  incident  or  legal  consequence"  of  the  ac- 
quisition of  land  by  the  husband,  she  was  a 
buyer  within  the  intent  of  the  law — the  hus- 
band's purchase  being,  in  fact,  her's  to  the  ex- 
tent of  the  right  of  dower.  This  certainly  dif- 
fers from  the  case  before  us  in  the  most  ma- 
terial points,  and  though  the  decision  rests  on 
a  very  liberal  construction  of  the  statutes,  yet 
I  doubt  not  that  it  is  within  their  spirit  and 
intent,  and  should  unquestionably  govern  all 
similar  cases.  At  the  same  time  it  does  not 
contradict  or  overthrow  any  of  the  principles 
or  reasoning  on  which  I  found  my  opinion  in 
the  present  case. 

The  Chief  Justice  has  said  that  it  is  impossi- 
ble to  extract  any  different  doctrine  out  of  the 
case  than  the  one  which  he  states,  i.  e.:  "An 
alien  widow  of  a  naturalized  husband  is  enti- 
tled to  her  dower  out  of  lands  of  which  he  was 
seised,  if  she  bring  herself,  within  the  Statutes 
.of  1802  and  1808,  enabling  her  to  purchase  and 
hold  real  estate  at  any  time  during  the  seisin  of 
the  husband;  her  right  of  dower,  in  such  cases, 
attaches  by  reason  of  her  capacity  then  to  pur- 
chase and  hold."  This  seems  to  me  an  exten- 
sion of  the  doctrine  far  beyond  what  is  war- 
ranted by  the  facts  of  the  case,  or  anything  in 
the  decision  or  reasoning  of  the  judges.  I 
find  there  no  reference  to  the  seisin  of  the  hus 
band  as  giving  dower  to  the  alien  wife  under 
the  statutes.  The  seisin  is,  indeed,  necessary 
36O*]  to  give  effect  to  the  dower;  but  *it  is 
the  buying  by  the  husband,  the  deed,  the  con- 
veyance to  him  during  coverture,  which  is 
held  to  operate  as  a  buying  and  conveying  pro 
tanto  for  the  wife;  and  to  be  good  under  the 
statute,  in  the  same  manner,  to  use  an  illustra- 
tion of  Judge  Woodworth  (though  in  an  estate 
inferior,  both  in  degree  and  amount),  as  if  the 
conveyance  had  been  made  to  the  husband  and 
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wife,  giving  the  peculiar  estate  which  the  law 
creates  in  such  a  ca»e,  and  which  an  alien, 
wife,  enabled  by  the  statute,  could  doubtless 
take.  "It  was  a  purchase,"  in  the  words  pf 
Judge  Woodworth,  "effected  through  the  me- 
dium of  the  husband."  The  doctrine  of  the 
Supreme  Court  in  that  case,  then,  in  my  un- 
derstanding, is  not  that  stated  by  the  Chief  Jus- 
tice, but  simply  this:  an  alien  widow  is  entitled 
to  dower  out  of  lands  bought  by  and  conveyed 
to  her  husband  during  her  coverture,  if  she 
bring  herself  within  the  enabling  Statutes  of 
1802  and  1808,  at  the  time  of  such  buying  and 
conveying;  her  right  of  dower  in  such  case  at- 
taching, as  Ch.  J.  Savage  says,  when  the  hus- 
band made  the  purchase,  by  reason  of  her  ca 
pacity  to  buy  and  hold  real  estate,  and  the 
grant  and  conveyance  to  her  husband  inuring 
so  far  to  her  benefit.  To  my  mind  it  seems  to 
be  in  direct  contradiction,  not  only  to  the  de- 
clared policy  and  express  language  of  the  stat- 
ute, but  equally  so  to  the  decision  itself  in  the 
case  of  Sutliffv.  Forgey,  and  the  reasoning  on 
which  Ch.  J.  Savage  and  his  associates  founded 
it,  to  assert  that  that  decision  can  conclude  the 
case,  when  the  lands  in  question  were  bought 
by  a  native  citizen  six  years  before  marriage, 
and  when  the  marriage  itself  took  place  ante- 
rior to  the  passing  of  the  earliest  enabling  stat- 
utes, and  when  no  right  of  dower  vested  at 
the  time,  or  could  have  been  by  any  construct- 
ive inference  of  law  within  the  intent  of  the 
parties  to  the  marriage  contract.  It  is  a  lead- 
ing rule  of  interpretation  of  statutes,  that  they 
are  to  be  construed  in  reference  to  the  princi- 
ples of  the  common  law;  for  it  is  not  to  be  pre- 
sumed that  the  Legislature  intended  to  make 
any  innovation  upon  the  common  law,  further 
than  the  case  absolutely  required.  "This, "  says 
Chancellor  Kent,  1  Kent,  Com.,  462,  "has  been 
the  language  of  the  courts  in  every  age."  The 
extension  *of  the  doctrine  of  Sutliff  v.  [*36 1 
Forgey  to  the  latitude  in  which  it  is  stated  by 
Ch.  J.  Nelson,  so  as  to  cover  a  case  like  the 
present,  would  be  to  effect  an  innovation  upon 
the  common  law,  by  construction  of  statutory 
language,  far  beyond  what  the  statute  itself 
declares  to  be  its  own  object,  and  "what  the 
case  requires."  For  the  same  reason,  and  upon 
the  same  principle,  any  judicial  decision,  how- 
ever high  in  authority,  establishing  an  obvi- 
ous innovation  upon  the  general  rules  of  law 
(whether  of  common  law  or  of  statutory  enact- 
ment), should  be  taken  strictly,  and  not  held 
by  mere  inference  to  cover  more  than  is  in- 
cluded in  the  facts  of  the  particular  case  and 
the  expre&s  ground  upon  which  the  court  have 
placed  their  decision.  It  is  true,  that  in  this 
court,  the  opinion  of  Senator  Colden  went  fur- 
ther, but  there  is  no  evidence  that  the  cause 
was  decided  here  on  that  ground  alone;  nor, 
considering  the  peculiar  constitution  of  this 
numerous  court,  can  we  consider  the  decision 
here  in  any  other  light  than  in  that  in  which 
Ch.  J.  Nelson  himself  regards  it,  "as  simply 
an  affirmance  of  the  doctrine  of  the  Supreme 
Court,"  without  reference  to  the  peculiar  and 
perhaps  solitary  opinion  of  an  individual  mem- 
ber. 

But,  in  addition  to  these  principles  and  rea- 
sons, there  is  yet  another  and  larger  view  of 
the  whole  case,  which  I  deem  peculiarly  appro- 
priate to  the  special  consideration  of  this  court, 
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organized  as  it  is  by  our  Constitution  for  the 
great  conservative  objects  of  preserving  a  lib- 
eral spirit  of  equity  in  our  judicial  administra- 
tion, united  with  a  prudent,  cautious  and  equal 
legislation.  This  is  one  of  the  cases  frequently 
occurring  to  which  we  should  apply  the  great 
principle  of  strictly  guarding  against  all  retro- 
active effects  of  legislation  upon  the  previously 
acquired  rights  of  individuals,  without  express 
assent  of  all  concerned.  This  is  the  vital  and 
conservative  principle  of  safe  and  just  legisla- 
tion, and  it  ought  never  to  be  lost  sight  of  in 
the  judicial  interpretation  of  the  laws.  Every 
legislative  interference  with  rights  previously 
acquired  under  the  faith  of  then  existing  laws, 
however  limited  in  amount  or  insulated  in 
character,  is  wrong  in  itself,  and  though  it 
should  cause  little  immediate  evil,  is  most  dan- 
gerous as  a  precedent.  It  goes  to  shake  the 
security  of  property  and,  consequently,  to 
36  52*]  darken  the  hopes  of  enterprise,  *and 
paralyze  the  labors  of  honest  industry.  Whilst, 
therefore,  it  is  the  duty  of  the  legislator  to  re- 
frain constantly  from  any  such  abuse  of  power, 
it  is  not  the  less  the  part  of  the  wise  and  pru- 
dent judge  to  give  such  a  construction  to  leg- 
islative enactments  as  will  constantly,  with 
any  reasonable  interpretation  of  language,  sup- 
port and  maintain  this  fundamental  principle 
of  private  rights  and  equal  law.  The  retro- 
active operation  of  any  law,  so  as  to  devest 
previously  vested  interests,  is  never  to  be  pre- 
sumed. To  return  to  the  case  before  us.  Cum- 
mings,  the  deceased  husband,  had,  before  the 
statute,  and  before  his  wife's  naturalization,  a 
full  estate  in  the  lands  in  question,  unincum- 
bered  by  dower.  His  creditors  (for  he  was  a 
debtor,  as  is  manifest  from  his  bankruptcy 
soon  after)  had  a  just,  it  may  be  a  legal,  lien 
upon  his  whole  estate;  and  if  the  lien  had  been 
actually  that  of  judgments,  the  operation  of 
the  retrospective  right  of  dower  would  devest 
that  lien  to  the  extent  of  the  dower.  Now,  is 
it  not  contrary  to  the  most  valuable  principle 
of  our  laws,  that  any  Act,  either  of  Congress 
or  of  our  State,  should  be  so  construed  as  re- 
trospectively to  grant  to  the  wife  or  widow  the 
right  of  dower  in  lands  which  were  but  yes- 
terday wholly  covered  by  the  rights  of  others  j 
— by  those  of  her  husband's  creditors,  or  of 
purchasers  from  him,  or  of  subsequent  parties 
deriving  title  from  those  long  after?  Nor 
would  the  present  be  a  single  and  insulated 
case  arising  under  such  a  construction  of  this 
law.  So  numerous  are  the  naturalized  citizens 
whose  wives,  children  and  near  relatives  resi- 
dent among  us  are  still  aliens,  that  other  cases 
more  or  less  similar  might  arise  every  day. 
If  this  retrospective  legislation  is  lust  In  one 
case,  why  not  in  another ;  and  where  is  the 
line  to  be  drawn  which  can  securely  fence  any 
honestly  acquired  right  of  property  from  the 
unexpected  intrusion  of  some  grantee  of  leg- 
islative bounty  T 

I  should  be  unwilling  to  believe  that  to  be  a 
sound  construction  ana  interpretation  of  the 
law  of  the  land  that  could  lead  to  such  a  con- 
•  lusjnn  in  any  instance.  On  the  other  band, 
the  conclusion  at  which  I  have  arrived,  from 
an  examination  of  the  statutes  and  the  author- 
ities (without  regarding  this  special  considera- 
tion), are  such  as  lead  to  no  such  dangerous 
results.  If  the  law  be,  as  I  confidently  think 
WKND.  20. 


*it  must  be,  in  opposition  to  the  high  [*363 
authorities  in  our  courts  that  have  decided 
otherwise,  it  can  interfere  with  no  former  rights 
whatever,  either  directly  or  indirectly.  It  af- 
fects none  but  those  of  the  alien  himself,  by 
his  own  consent,  and  that  of  the  State  whose 
bounty  or  liberal  policy  relieves  him  from 
prior  disabilities. 

By  Senator  Wager.  I  should  be  strongly 
inclined  to  reverse  the  judgment  of  the  court 
below,  if  it  could  be  done  without  overruling 
one  of  the  decisions  of  this  court  made  in  a 
case  which  I  hold  to  be  directly  in  point.  I 
allude  to  the  case  of  Forgey  v.  Sutliff,  5  Cow., 
713.  I  think  the  court  there  mistook  the  rule 
which  should  be  applied  in  the  construction 
of  the  Enabling  Statutes ;  but  that  decision 
now  constitutes  the  law  of  the  land,  and  we 
cannot  overturn  it  without  violating  a  more  es- 
sential principle  than  the  one  which  was  vio- 
lated by  the  court  in  making  the  decision.  In 
correcting  an  error  we  should  commit  a  greater. 

The  case  of  Forgey  v.  Sutliff  is  imperfectly 
reported,  but  enough  can  be  learned  from  it, 
as  found  in  1  Cow.,  89,  to  show  that  the  court 
intended  to  hold  that  an  alien  widow  might 
take  her  dower  by  virtue  of  the  Enabling  Stat- 
ute of  Mar.  26,  1802,  as  a  purchaser,  and  not 
by  virtue  of  the  naturalization  of  her  husband. 
This  idea,  derived  from  an  examination  of  the 
case  as  reported  in  1  and  5  Cow.,  is  confirmed 
by  a  perusal  of  the  opinions  of  Chancellor 
Sanford  and  Senator  Golden,  delivered  for  af- 
firmance in  this  court,  copies  of  which  have 
been  furnished  by  the  counsel  for  the  defend- 
ant in  error  in  this  cause  to  the  members  of 
the  court  since  the  argument;  they  not  having 
been  fully  reported  in  5  Cow.  The  Chancellor, 
in  his  opinion,  regards  the  widow's  taking  un- 
der the  Enabling  Statutes  as  a  taking  by  pur- 
chase, within  the  meaning  of  that  statute, 
though  upon  strict  principles  of  law  a  widow 
takes  her  dower  neither  as  purchaser,  devisee 
or  heir.  Senator  Golden,  in  the  opinion  deliv- 
ered by  him,  takes  the  two  grand  divisions  of 
the  modes  of  acquiring  real  property,  descent 
and  purchase,  as  embracing  all;  under  the  lat- 
ter of  which  he  held  that  the  widow  of  Sutliff 
took  her  dower ;  and  that,  consequently,  she 
came  within  the  Act  of  Mar.  26,  1802.  The 
preamble  to  that  Act  recites  the  inducements 
that  operated  *upon  the  Legislature  [*3O4 
for  its  passage.  It  was  to  encourage  aliens  to 
come  and  reside  in  this  State  and  invest  their 
capital,  by  means  of  which  agriculture  and 
manufactures  might  be  improved.  Having, 
therefore,  strict  regard  to  the  objects  of  the 
law,  the  terms  "  purchases  of  land  made  or  to 
l)e  made"  would  not  apply  to  the  widow's 
right  of  dower,  but  would  be  confined  to  pur- 
chases by  bargain  and  sale.  But,  as  I  have  be- 
fore remarked,  this  court  have  decided  this 
point  against  my  opinion,  and  it  is  no  longer 
an  iipcn  question. 

The  only  difference  between  this  case  and 
that  of  Forgey  v.  Sutliff  is  that  here  Mrs.  Cum- 
mings  was  an  alien  wife  of  a  natural  boru  citi- 
zen, and  in  Forgey  v.  Sutliff  the  claimant  was 
an  alien  wife  of  a  naturalized  citizen,  during 
the  seisin  of  their  husbands.  It  was,  in  that 
CMC,  contended  that  the  naturalization  of  the 
husband  naturalized  the  wife,  and  that  she, 
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therefore,  took  as  a  naturalized  citizen.  But 
this  doctrine  was  repudiated  by  the  court,  and 
the  case  was  left  to  turn  solely  upon  the  point 
whether  she  took  under  the  Act  of  1802  as  a 
purchaser.  The  naturalization  of  Sutliff  con- 
ferred upon  him  all  the  rights  of  a  citizen,  in 
relation  to  taking,  holding  and  conveying  real 
estate.  Such  rights  only  had  the  husband  of 
the  present  claimant.  As  citizens  they  stood 
upon  equal  ground,  and  their  widows  should 
be  held  to  claim  their  dower  upon  the  same 
ground. 

There  were  other  important  points  discussed 
in  this  cause,  but  as  they  have  all  been  dis- 
posed of  in  a  perfectly  satisfactory  manner  by 
the  court  below,  I  shall  content  myself  with 
the  above  remarks,  and  vote  for  an  affirmance 
of  the  judgment. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
divided  as  follows : 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  J.  Beardsley,  Beckwith,  Hull,  Hunter, 
E.  P.  Livingston,  H.  A.  Livingston,  Loomis, 
Maynard,  Skinner,  Verplanck,  Willes — 12. 

In  the  negative  —  The  PRESIDENT  of  the 
Senate,  and  Senators  Downing,  Huntington, 
Lacy,  Lawyer,  Lee,  Spraker,  Wager — 8. 

Whereupon,   the  judgment  of  the  Supreme  i 
Court  was  reversed. 

Reversing— 16  Wend..  617. 
Distinguished-20  N.  Y.,  328. 
Approved— 39  N.  Y.,  336. 

Cited  in— UHill,  463 ;  3  Denio,  232  ;  1  Keyes,  364  ;  1 
Abb.  App.  Dec.,  275 ;  11  Allen,  377. 
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VAN  SURLAY. 

Legislature  may  Pass  Private  Act  Authorizing 
Pale  of  Infant's  Estate  —  Law  of  the  Land  — 
Application  of  Proceeds  of  Sale  by  Order  of 
ChanceUoi-  —  Error  —  Bona  Fide  Purchaser 
has  Good  Title  at  Law  —  Irregularities  —  Effect 
—  Constitution. 

A  private  Act  of  the  Legislature  authorizing1  the 
sale  of  the  estate  of  infants,  for  their  maintenance 
and  education,  is  within  the  scope  of  the  legitimate 
authority  of  a  State  Legislature. 

Such  Act  is  constitutional  ;  it  neither  violates  the 
provision  of  the  Constitution  of  this  State,  adopted 
in  1776,  viz.:  that  no  member  of  this  State  shall  be 
disfranchised  or  deprived  of  his  rights,unle88  by  the 
law  of  the  land  or  the  judgment  of  his  peers  ;  nor 


NOTE.—  Constitutional  law  — Eminent  domain  — 
The  taking  of  private  propery  must  be  for  a  public 
purpose. 

The  right  of  eminent  domain  cannot  be  exercised 
for  a  mere  private  purpose.  Matter  of  Albany 
Street,  11  Wend.,  148;  Taylor  v.  Porter,  4  Hill,  140 : 
Varick  v.  Smith,  5  Paige,  137 :  Embury  v.  Cooner,  3 
N.  Y.,  511 ;  Bloodgood  v.  M.  &  H.  Ry.  Co.,  18  Wend., 
9:  Matter  of  Ryers,  72  N.  Y.,  1 :  28  Am.  Rep.,  88 : 
Matter  of  Middletown,  82  N.  Y.,  196 ;  Matter  of  John 
and  Cherry  Streets,  19  Wend.,  659 ;  N.  Y.  &  H.  Ry. 
Co.  v.  Kip,  46  N.  Y.,  546 ;  7  Am.  Rep..  385  :  White  v. 
White,  5  Barb.,  474;  C.  Ry.  Co.  v.  Greely,  17  N.  H.,  47; 
Buckingham  v.  Smith,  10  Ohio,  288 ;  Pratt  v.  Brown, 
3  Wis.,  603  ;  Stewart  v.  Hart  man,  46  Ind.,  331 ;  Wild 
v.  Deig,  43  Ind.,  455;  13  Am.  Rep.,  399;  Sadler  v. 
Laugham,  34  Ala.,t311;  Edsrewood  v.  Ry.  Co's  Appeal, 
79  Pa.  St..  257 :  Osborn  v.  Hart,  24  Wis.,  89  ;  1  Am. 
Rep.,  161 ;  Bankhead  v.  Brown,  25  Iowa,  540  ;  Tyler 
v.  Beacher,  44  Vt..  648;  8  Am.  Rep.,  287;  Nesbitt  v. 
Trumbo,  39  111.,  110.  See,  generaly,  Cooley  Const. 
Lira.,  657-666,  and  numerous  authorities  cited. 
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the  provision  of  the  Constitution  of  the  U.  8.  inhib- 
iting the  passage  of  laws  impairing  the  obligation 
of  contracts. 

Where  an  Act  for  the  sale  of  the  estate  of  in- 
fants required  the  assent  of  the  Chancellor,  an  or- 
der for  sale  to  be  made  by  him.  and  an  investment 
of  the  proceeds  so  as  to  secure  to  the  infants  at  least 
the  principal  of  the  purchase  money;  and  the 
Chancellor  in  his  order  authorized  the  proceeds  of 
the  sale  to  be  applied,  among  other  things,  to  the 
payment  of  the  debts  of  the  father  of  the  infants, 
and  a  sale  took  place  and  a  conveyance  of  the  prop- 
erty executed;  it  was  held,  that,  the  Chancellor 
having  jurisdiction  in  the  matter,  no  error  commit- 
ted by  him  in  directing  the  application  of  the  pro- 
ceeds in  a  manner  different  from  that  provided  by 
the  Legislature,  could  affect  the  title  of  a  bona  fide 
purchaser,  in  an  action  at  law,  brought  by  the  in- 
fants for  the  recovery  of  the  property. 

Where  the  order  or  sale  authorized  the  trustee  to 
sell,  or  to  mortgage  or  to  convey  the  premises  in  sat- 
isfaction of  any  debt  owing  by  him.requiring,  how- 
ever, that  every  sale  and  mortgage.ana  conveyance 
in  satisfaction,  should  be  approved  by  a  master,  by  a 
certificate  indorsed  on  the  deed;  and  a  sale  for  cash 
took  place,  and  a  deed  was  executed  without  the 
approval  of  the  master  obtained,  it  was  held  by  a 
majority  of  the  court,  that  the  approval  of  a  master 
was  necessary  only  in  the  third  alternative,  speci- 
fied above,  and  that,  consequently,  the  deed  exe- 
cuted on  a  sale  for  cash  was  valid,  notwithstand- 
ing the  want  of  such  approval.t 

Citations— Acts.  April  1,  1812;  March  24.  1815; 
March  29,  1816 ;  6  Cr.,  87 ;  2  Pet.,  380 ;  11  Ves..  604 ;  7 
Sim.,  523 ;  14  Ves.,  202 ;  4  Sim.,  430 :  Laws,  1814,  p. 
128  ;  Amb.,  302 ;  2  Story,  Com.  Eq.  L.,  565 ;  1  Sen.  & 
L.,  597 ;  8  Cow.,  543. 

TERROR  from  the  Supreme  Court.  This  was 
-LJ  an  action  of  ejectment  brought  by  Isabel- 
la Clarke,  who  after  the  verdict  rendered  in 
the  cause,  married  R.  J.  Cochran,  after  which 
*the  suit  was  prosecuted  in  their  joint  [*366 
names.  The  plaintiff  claimed  to  recover  under 
a  devise  contained  in  the  will  of  Mary  Clarke, 
executed  Apr.  6,  1802,  whereby  the  testatrix 
gave  a  certain  portion  of  a  farm  owned  by  her 
at  Greenwich,  called  Chelsea,  and  also  a  bouse 
and  lot  then  occupied  by  one  Thomas  Byron, 
to  Benjamin  Moore,  and  two  other  persons,  in 
trust :  1.  To  receive  the  rents,  issues  and 
profits  thereof,  and  to  pay  the  same  to  Thom- 
as B.  Clarke,  son  of  her  late  son  Clement,  dur- 
ing his  natural  life  ;  2.  From  and  after  the 
death  of  Thomas  B.  Clarke,  to  convey  the 
premises  to  his  lawful  issue,  in  fee  ;  and  3.  If 
he  should  not  have  lawful  issue,  then  to  con- 
vey the  premises  to  Clement  C.  Moore,  a  grand- 
son of  the  testatrix,  and  to  his  heirs.  Thomas 
B.  Clarke  died  in  1826,  leaving  three  children, 
and  this  action  was  brought  by  one  of  them, 
to  recover  the  third  of  three  lots  of  land,  part 
of  the  portion  of  the  farm  at  Greenwich,  de- 
vised in  trust  as  above  stated.  The  defendant 
claimed  title  to  the  premises  under  a  deed  ex- 
ecuted by  Thomas  B.  Clarke,  the  father  of  the 
plaintiff,  to  George  De  Grasse,  bearing  date, 
Aug.  2,  1821,  whereby  39  lots,  part  of  the 
Greenwich  farm  and  including  the  three  lots 
in  question,  were,  for  the  consideration  of 
$2,000,  sold  and  conveyed  to  the  grantee,  who, 

t  Senator  Verplanck,  in  the  opinion  delivered  by 
him  in  this  case,  controverts  the  position  "that  Acts 
of  the  Legislature  contrary  to  the  first  principles  of 
right "  are  void.  He  denies  the  power  of  the  courts 
to  annul  an  Act  of  the  Legislature,  by  declaring  it 
void  on  the  assumed  ground  of  its  being  contrary 
to  natural  equity ;  and  insists  that  such  power  can 
properly  be  exercised  only  when  clearly  derived 
from  express  constitutional  provisions  (and  those 
strictly  construed),  limiting  legislative  power  and 
controlling  the  temporary  will  of  a  majority  by  a 
permanent  and  paramount  law  settled  by  the  de- 
liberative wisdom  of  the  nation. 
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Mar.  28,  1822,  conveyed  the  39  lots,  with  4 
other  lots,  to  the  defendant,  for  the  considera- 
tion of  $1,200  subject  to  a  mortgage  of  $1,000, 
executed  by  De  Grasse.  The  defendant  claimed 
that  Thomas  B.  Clarke  was  authorized  to  ex- 
ecute a  valid  conveyance  of  the  property 
granted  by  him  to  De  Qrasse,  by  virtue  of  cer- 
tain Acts  of  the  Legislature,  passed  in  refer- 
ence to  the  property  above  specified  ;  and  also 
by  virtue  of  certain  orders  of  the  Court  of 
Chancery,  made  under  two  of  the  said  Acts 
authorized  and  ratified  by  a  subsequent  Act  of 
the  Legislature.  The  first  Act  passed  upon 
the  subject  authorized  the  partition  of  the 
property  at  Greenwich  into  two  moieties;  one 
moiety  to  be  subdivided  into  lots  and  sold,  to- 
gether with  the  house  and  lot  occupied  by 
Byron,  and  the  proceeds  invested  in  stocks  or 
real  securities,  for  the  purpose  of  creating  an 
income  for  the  benefit  and  support  of  Thomas 
B.  Clarke,  his  family  and  children  ;  the  prin- 
367*J  cipal  *to  be  paid  after  the  death  of 
Thomas  B.  Clarke,  according  to  the  trusts  of 
the  will  of  Mary  Clarke.  This  Act  was  passed 
in  1814,  upon  the  petition  of  Thomas  B.  Clarke 
and  with  the  concurrence  of  the  trustees  named 
in  the  will  of  Mary  Clarke,  and  of  Clement  C. 
Moore,  the  contingent  remainder-man.  In 
1815  a  further  Act  was  passed,  reciting  that 
Clement  C.  Moore,  the  remainder-man,  had 
conveyed  his  contingent  interest  to  Thomas  B. 
Clarke,  and  then  authorizing  Clarke  to  do  and 
perform  every  act  in  relation  to  the  property 
which  the  Act  of  1814  had  directed  might  be 
performed  by  trustees,  to  be  appointed  by  the 
Chancellor;  but  no  sale  was  to  be  made  by 
Clarke,  until  he  had  procured  the  assent  of  the 
Chancellor,  and  when  a  sale  was  made,  the 
proceeds  were  to  be  invested,  and  an  annual 
account  of  the  principal  rendered  ;  but  the  in- 
terest Clarke  was  authorized  to  apply  to  his  own 
use  and  benefit,  and  for  the  maintenance  and 
education  of  his  children.  In  July,  1815,  the 
Chancellor  made  an  order  assenting  to  the  sale 
of  a  moiety  of  the  Greenwich  property  and  of 
the  house  and  lot  occupied  by  Byron,  and  di- 
rected that  the  proceeds  of  the  sale  should  be 
applied  to  the  payment  and  discharge  of  the 
debts  then  owing  by  Clarke  and  to  be  contract- 
ed for  the  necessary  purposes  of  his  family, 
and  the  residue  placed  at  interest  on  real  se- 
curity, upon  trust  that  so  much  of  the  income 
as  might  be  necessary  should  be  applied  to  the 
suitable  and  proper  maintenance  and  support 
of  Clarke,  his  wife  and  children,  and  for  the 
suitable  education  of  his  children,  and  that  the 
principal  should  be  held  for  the  benefit  of  the 
issue  of  Clarke  living  at  his  death.  In  1816  a 
further  Act  was  passed,  authorizing  Clarke,  uu- 
der  the  order  theretofore  granted  by  the  Chan- 
cellor or  any  subsequent  order  to  be  made,  to 
sell  the  premises  which  the  Chancellor  had  per- 
mitted or  might  thereafter  permit  him  to  sell, 
and  to  apply  the  proceeds  to  the  purposes  re- 
quired or  to  be  required  by  the  Chancellor  un- 
der the  Act*  before  passed  by  the  Legislature. 
In  Mar.,  1817,  a  further  order  was  made  by 
the  Chancellor,  authorizing  Thomas  B.  Clarke 
to  sell  and  dispose  of  the  southern  moiety  of 
the  estate  at  Greenwich ;  also  authorizing  him  to 
mortgage  all  or  any  pan  or  parts  of  toe  said 
:*H8*]  •m.ii.-iy.  if  in  his  Judgment  it  would 
be  more  beneficial  to  mortgage  than  to  sell  the 
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same;  and  also  authorizing  him  to  convey  any 
part  or  parts  of  the  said  moiety  in  payment 
and  satisfaction  of  any  debt  or  debts  due  and 
owing  from  him,  upon  a  valuation  to  be  agreed 
on  between  him  and  his  respective  creditors, 
"  provided,  nevertheless,  that  every  sale  and 
mortgage  and  conveyance  in  satisfaction,  that 
may  be  made  by  the  said  Thomas  B.  Clarke  in 
virtue  hereof,  shall  be  approved  by  one  of  the 
masters  of  this  court,  and  that  a  certificate  of 
such  approval  be  indorsed  upon  every  deed 
or  mortgage  that  may  be  made  in  the  prem- 
ises." The  several  statutes  above  referred  to 
are  to  be  found  in  the  Stat..  sess.,  1814,  p.  77; 
sess.  1815,  p.  91;  and  sess.  1816,  p.  57.  On 
the  trial  of  the  cause  the  defendant  offered  to 
read  in  evidence  a  certificate  of  approval  by 
a  master,  bearing  date  Mar.  5.  1832,  indorsed 
on  the  deed  from  Clarke  to  De  Grasse.  The 
plaintiff  objected  to  its  being  received  in  evi- 
dence, and  the  objection  was  sustained  by  the 
judge.  A  verdict  was  entered  for  the  plaintiff 
by  consent,  subject  to  the  opinion  of  the  Su- 
preme Court  upon  the  facts  to  be  presented  in 
a  case.  Upon  the  case  made  the  Supreme 
Court  rendered  judgment  for  the  defendant. 
See  opinion  delivered  by  Mr.  J.  Bronson,  on 
giving  judgment,  15  Wend.,  439,  et  *eq.  The 
plaintiffs  sued  out  a  writ  of  error,  and  the  cuse 
was  now  presented  in  the  form  of  a  special 
verdict.  The  cause  was  argued  here  by, 

Mr.  D.  B.  Ogden.  for  plaintiffs  in  error. 

Mr.  J.  Anthon,  for  defendant  in  error. 

Point*  on  the  part  of  the  plaintiffs  in  error. 

1.  The  Acts  of  the  Legislature  destroyed  the 
will  of  Mrs.  Clarke,  the  testatrix  from  whom 
the  plaintiffs  claim,  and  the  vested  rights  un- 
der the  will,  and  were,  therefore,  against  the 
Constitution  of  N.  Y.    Former  Const,  of  N. 
Y.,sec.  13. 

2.  The  orders  in  chancery  made,  or  sup- 
posed to  be  made  under  those  Acts,  are  for  the 
same  reason  void. 

*8.  The  Acts  of  the  Legislature  are  [*3«9 
repugnant  to  that  part  of  the  Constitution  of 
the  U.  S.,  which  declares  that  no  State  shall 
pass  auy  law  impairing  the  obligation  of  con- 
tracts. Const.  U.  S.,  art.  1,  sec.  10. 

4.  The  Act  of  the  Legislature  is  void  if  it  be 
the  exercise  of  power  against  law  and  reason. 

1  Bay,  252;  Van  Hornev.Dorance,  2  Dall.,  808. 

5.  In  the  Acts  of  the  Legislature  and  orders 
of  the  Court  of  Chancery,  the  rights  in  re- 
mainder of  the  children  »f  Thomas  B.  Clarke, 
were  not  protected,  because  they  were  not  rep- 
resented by  guardian  before  the  Legislature, 
or  in  the  Court  of  Chancery.     Clarke,  as  the 
father  and  general  guardian  of  the  children, 
could  not  represent  them  on  these  occasions. 

2  Bl.  Com.,  845;  Catlin  v.  JacJaon,  8  Johns., 
520. 

6.  The  deed   under  which   the  defendant 
claims  title  is  void,  because  it  is  not  given  in 
pursuance  of  the  AcU  of  the  Legislature  and 
orders  in  chancery.    The  order  in  chancery  re- 
quired that  a  certificate  of  a  master  should  be 
indorsed  on  the  deed  at  the  time  of  its  execu- 
tion and  delivery,  approving  of  the  circum- 
stance* under  which  it  was  given.     No  such 
certificate  was  indorsed   at  such   time.     The 
nubftequent  certificate  put  upon  the  deed  after 
the  commencement  of  this  suit,  and  the  death 
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of  the  grantor,  is  an  evasion  of  the  order,  and 
a  fraud  upon  the  rights  of  the  children. 

7.  The  certificate  indorsed  upon  the  deed  is 
an  admission  that  the  deed  was  given  for  debts 
contracted.     If  the  deed  had  been  given  by 
Clarke  as  trustee  on  a  cash  sale,  that  important 
fact  would  have  been  made  to  appear. 

8.  The  conveyance  under  which  the  defend- 
ant claims  title  is  a  breach  of  trust.  All  grants 
from  that  source  are  vitiated  by  fraud.     The 
first  purchaser,  knowing  that  he  was  dealing 
with  a  trustee,  was  bound  to  look  to  the  re- 
mainder rights  of  the  children,  and  see  that 
the  trust  was  fulfilled. 

Points  on  the  part  of  the  defendant  in  error. 

1.  The  several  Acts  of  the  Legislature,  hav- 
ing been  enacted  with  the  express  view  of  ben- 
efiting the  infants,  by  procuring  a  maintenance 
for   them   from   unproductive    property,    are 
37O*J  *valid.     Sinclair  v.  Jackson,  8  Cow., 
543;  2  Bl.  Com.,  344,  345;  Crui.  Dig.,  33,  tit. 
Private  Acts. 

2.  The  orders  of  the  Chancellor  have  in  all 
things  conformed  to  the  statute,  and  are  obli- 
gatory. 

3.  The  conveyance  to  DeGrasse,  under  whom 
the  defendant  claims  title,  was  a  sale  for  a  val- 
uable consideration,  under  the  Chancellor's  or- 
der, and  conformed  to  it. 

4.  The  certificate  of  a  master  was  not  nec- 
essary, according  to  the  proper  interpretation 
of  the   Chancellor's  order,  to  give  validity  to 
such  a  sale:  it  is  confined  to  conveyances  in 
payment  of  Clarke's  debts. 

5.  If  such  certificate  was  necessary  to  a  sale 
for  valuable  consideration,  no  time  being  fixed 
in  the  order,  a  certificate  obtained  at  any  time 
after  the  sale,   will  satisfy  the  order  of  the 
Chancellor;  and  such  certificate  was  obtained 
in  this  case. 

6.  Whether  the  orders  conformed  to  the 
statute,  and  the  deed  to  the  orders,  is  a  ques- 
tion for  the   Chancellor,  and  not  for  the  Su- 
preme Court,  he  alone  having  power  to  com- 
pel the  plaintiff  to  do  equity  by  returning  the 
consideration  money,  should  he  consider  the 
deed  to  deviate  from  his  order. 

7.  The  Supreme  Court  cannot  take  cogni- 
zance of  the  matter,  without  infringing  on  the 
exclusive  jurisdiction  of  the  Chancellor. 

After  advisement,  the   following  opinions 
were  delivered: 

By  the  Chancellor.  In  the  examination 
of  this  case  it  is  proper  to  take  into  considera- 
tion the  fact  that  we  are  acting  as  a  court  of 
law,  and  are  endeavoring  to  ascertain  whether 
the  legal  title  to  the  premises  is  in  the  plaint- 
iffs; for  if  it  is  not,  then  they  cannot  recover 
in  this  suit,  whatever  may  be  their  equitable 
rights  as  against  this  defendant  or  any  other 
person;  and  if  the  Legislature  had  the  right  to 
pass  the  Acts  in  question,  then  it  will  not  be 
necessary  to  inquire  whether  the  original  trust- 
ees were  guilty  of  a  breach  of  their  duty  in 
consenting  to  improvident  acts  of  legislation, 
in  consequence  of  which  the  rights  of  these 
complainants  may  have  been  sacrificed.  On 
371*]  the  other  hand,  if  the  Acts  *are  uncon 
stitutional  and  void,  it  is  not  in  the  power  of 
this  court,  in  an  ejectment  suit,  to  inquire 
whether  the  defendant  has  an  equitable  lien  or 
claim  upon  the  premises  for  the  purchase  mon- 
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ey  which  has  been  applied  to  the  support  and 
education  of  Mrs.  Cochran  during  her  minor- 
ity, or  for  any  buildings  or  improvements 
which  have  been  made  upon  the  premises  in 
good  faith,  under  the  supposed  title  acquired 
under  the  Acts  of  the  Legislature  and  the  or- 
ders of  the  Court  of  Chancery.  The  two  ques- 
tions proper  for  consideration  in  this  suit, 
therefore,  are:  1.  Whether  the  Legislature 
exceeded  its  constitutional  powers  in  passing 
the  Acts  of  Apr.  1,  1812,  Mar.  24,  1815,  and 
Mar.  29,  1816;  and  2.  If  those  Acts  were  con- 
stitutional, whether  they  have  been  carried 
into  effect,  under  the  orders  of  the  Court  of 
Chancery,  so  far  as  to  vest  the  legal  title  in  the 
grantee  of  Thomas  B.  Clarke,  under  whom  the 
present  defendant  claims. 

If  the  laws  are  unconstitutional,  it  must  be 
either  because  they  impair  the  validity  of  a 
contract,  and  thus  conflict  with  the  Constitu- 
tion of  the  U.  S.,  or  because  they  are  incon- 
sistent with  the  State  Constitution. .in  taking 
the  property  of  infants  and  applying  it  to  pur- 
poses not  previously  authorized  by  law,  and 
which  could  not  benefit  them.  There  is  not 
any  contract  which  has  been  violated  in  this 
case  by  the  Legislature,  within  the  meaning  of 
that  clause  of  the  Constitution  of  the  U.  S., 
which  prohibits  the  State  Legislatures  from 
passing  any  laws  impairing  the  obligation  of 
contracts.  In  the  case  of  Fletcher  v.  Peck,  6 
Cr.,  87,  the  Supreme  Court  of  the  U.S.  decided 
that  this  prohibition  in  the  Constitution  ap- 
plied as  well  to  rights  vested  under  executed 
contracts  as  to  rights  under  such  as  were  ex- 
ecutory merely;  and  that  the  Act  of  the  Leg- 
islature of  the  State  of  Ga.,  which  attempted 
to  devest  the  title  to  land  which  had  been  vest- 
ed in  the  grantees  of  the  State  under  the  power 
conferred  upon  the  Governor,  as  its  agent,  by 
virtue  of  a  previous  Act  authorizing  such  grant 
was,  therefore,  unconstitutional  as  to  bonafide 
purchasers  who  had  acquired  a  legal  title  to  the 
land  under  that  grant.  The  language  used  by 
Ch.  J.  Marshall,  in  delivering  the  opinion  of 
*the  court  in  that  case,  has  been  sup-  [*372 
posed  by  some  to  mean  that  every  right  vested 
in  an  individual  or  body  corporate  was  in  the 
nature  of  a  contract  executed;  and  therefore 
within  the  protection  of  this  clause  of  the  Con- 
stitution; and  certainly  the  strong  language 
used  by  him,  in  that  case,  is  calculated  to  con- 
vey that  impression  if  his  language  be  not  care- 
fully examined  and  applied  to  the  case  then 
under  consideration.  But  that  impression  is 
entirely  removed  when  we  refer  to  a  subse- 
quent decision  of  the  same  court,  pronounced 
by  another  of  its  members,  but  while  that  dis- 
tinguished judge  still  occupied  his  seat  on  the 
Bench.  In  the  case  of  Satterlee  v.  Matthewson, 
2  Pet.,  380,  which  came  before  that  court  in 
1829,  on  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Pa.,  the  question  arose  whether 
a  legislative  Act  of  the  State  changing  the  law, 
as  it  had  been  declared  settled  by  the  highest 
judicial  tribunal  of  the  State,  in  a" suit  between 
the  same  parties,  was  not,  as  to  the  party  who 
had  acquired  rights  under  such  decision  of  the 
court,  a  violation  of  this  provision  of  the  U. 
S.  Constitution.  The  Supreme  Court  of  the 
U.  S.  there  decided  that  the  provision  of  the 
Constitution  did  not  extend  to  vested  rights 
which  were  not  thus  vested  inder  a  contract, 
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the  obligation  of  which  was  impaired  or  de- 
stroyed by  the  State  law.  In  delivering  the 
opinion  of  the  court  in  that  case,  Mr.  J.Wash- 
ington says:  "  The  objection,  which  was  most 
strongly  pressed  upon  the  court,  and  relied 
upon  by  the  counsel  for  the  plaintiff  in  error 
was,  that  the  effect  of  this  Act  was  to  devest 
rights  which  were  vested  by  law  in  Satterlee. 
There  is  certainly  no  part  of  the  Constitution 
of  the  U.  8.  which  applies  to  a  state  law  of 
this  description;  nor  are  we  aware  of  any  de- 
cision of  this  court  or  of  any  circuit  court, 
which  has  condemned  such  a  law  upon  this 
ground,  provided  its  effects  be  not  to  impair 
the  obligation  of  a  contract,  and  it  has  been 
shown  that  the  act  in  question  has  no  such  ef- 
fect upon  either  of  the  contracts  which  have 
been  before  mentioned.  In  the  case  of  Fletcher 
v.  Peck,  it  was  stated  by  the  Chief  Justice  that 
it  might  well  be  doubted  whether  the  nature 
of  society  and  of  government  do  not  prescribe 
373*]  *some  limits  to  the  legislative  power; 
and  he  asks,  if  any  be  prescribed,  where  are 
they  to  be  found  if  the  property  of  an  individ- 
ual, fairly  and  honestly  acquired,  may  be 
seized  without  compensation?  It  is  nowhere 
intimated  in  that  opinion  that  a  state  statute 
which  devests  a  vested  right  is  repugnant  to 
the  Constitution  of  the  U.  8."  After  this  de- 
cision of  the  court  of  dernier  resort,  upon  a 
question  as  to  the  construction  of  the  Federal 
Constitution,  it  would  be  improper  for  us, 
even  if  we  should  differ  with  that  court  in 
opinion,  to  declare  the  Acts  of  the  Legislature 
in  question  in  the  present  case  void,  on  the 
ground  that  they  were  repugnant  to  that  pro- 
vision of  the  Constitution  of  the  U.  8. 

But,  as  I  have  frequently  had  occasion  to  ob- 
serve, an  Act  of  the  Legislature,  which  would 
have  the  effect  to  devest  an  individual  of  his 
property  and  transfer  it  to  others  for  their  own 
benefit,  without  compensation;  or  where  there 
•was  no  reason  to  suppose  the  person  whose 
property  was  thus  taken  would  be  benefited 
thereby,  and  contrary  to  the  settled  principles 
of  law,  would  be  void,  as  being  against  the 
spirit  of  our  State  Constitution,  and  not  within 
the  powers  delegated  to  the  Legislature  by  the 
people  of  this  State.  It  is  clearly,  however, 
within  the  powers  of  the  Legislature,  as  parent 
patria,  to  prescribe  such  rules  and  regulations 
as  it  may  deem  proper  for  the  superintendence, 
disposition  and  management  of  the  property 
and  effects  of  infants,  lunatics  and  other  per- 
sons who  are  incapable  of  managing  their 
own  affairs.  But  even  that  power  cannot  con- 
stitutionally be  so  far  extended  as  to  transfer 
the  beneficial  use  of  the  property  to  another 
person,  except  in  those  cases  where  it  can  le- 
gally be  presumed  the  owner  of  the  property 
would  himself  have  given  the  use  of  his  prop- 
city  to  the  other,  if  he  had  been  in  a  situation 
to  act  for  himself — aa  in  the  case  of  a  provision 
out  of  the  estate  of  an  infant  or  lunatic,  for  the 
support  ot  an  indigent  parent  or  other  near  rel- 
ative. Testing  the  legislative  Acts  in  question 
by  these  rules,  I  cannot  see  that  they  infringe 
either  upon  the  letter  or  the  spirit  of  the  State  I 
Constitution,  so  far  as  the  rights  of  the  chil- 1 
Mrcri  who  were  in  existence  at  the  time  of  the 
3 7 4*] passage  of  tho*e  *Acts  were  concerned. 
1'  is  true,  that  by  the  terms  of  Mrs.  Clarke's 
will,  the  children  of  T.  B.  Clarke,  then  in  ex- 
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istence,  had  only  a  contingent  interest  in  the 
remainder  of  the  estate  after  his  death  ;  or 
rather  it  was  a  vested  remainder  subject  to  open 
and  let  in  after  born  children,  and  which  was 
liable  also  to  be  devested  by  the  death  of  the 
children  during  the  lifetime  of  their  father. 
It  was,  therefore,  contrary  to  the  settled  prin- 
ciples of  law  to  authorize  a  sale  of  the  contin- 
gent interests  of  persons  not  then  in  existence, 
for  the  purpose  of  providing  a  maintenance  for 
those  who  might  not  eventually  be  entitled  to 
any  interest  in  possession  in  such  remainder. 
But  it  is  a  settled  rule  of  the  Court  of  Chan- 
cery, that  where  a  future  estate  or  interest  in 
property  is  given  to  several  infants  as  a  class, 
with  the  right  of  survivorship  as  between 
themselves,  a  provision  for  the  maintenance  of 
each  may  be  allowed  out  of  the  fund,  although, 
as  in  this  case,  it  may  eventually  be  found  that 
some  of  them  do  not  become  entitled  to  an  in- 
terest in  the  fund  in  possession,  and  that  the 
whole  belongs  to  the  survivors.  The  principle 
upon  which  the  court  proceeds,  in  such  a  case, 
is,  that  although  it  may  eventually  turn  out 
that  some  of  the  children  may  not  be  entitled 
to  any  portion  of  the  fund,  yet  as  the  chances 
of  survivorship  are  equal,  no  injustice  can  be 
done  to  either,  by  providing  for  the  present 
support  of  all  out  of  a  fund  which  presump- 
tively belongs  to  all  in  equal  proportions.  But 
where,  by  the  provisions  of  the  conveyance  or 
will,  under  which  the  property  or  fund  is  held, 
other  persons  may  eventually  be  entitled  to 
such  fund  or  property,  it  cannot  be  taken  and 
applied  to  the  support  of  those  who  are  pre- 
sumptively entitled  to  the  same,  without  the 
consent  of  those  who  mav  become  entitled  to 
the  same  under  such  contingent'  limitation.  Ex 
parte  Kebble,  11  Ves.,  604;  Vanning  v.  Flower, 
7  Sim.,  523.  And  where  the  contingent  limita- 
tion over  is  to  persons  not  in  existence, or  whose 
consent  cannot  be  obtained,  the  fund  cannot  be 
appropriated  for  the  support  of  those  who  are 
only  presumptively  entitled  to  the  same,  and 
whose  interest  therein  may  never  vest  in  pos- 
session. Errat  v.  Barlow,  14  Ves.,  202;  Turner 
v.  Turner,  *4  Sim.,  430.  For  this  rea-  [*375 
son,  the  Chancellor  was  not  authorized  to  direct 
a  sale  of  the  interest  of  the  children  of  T.  B. 
Clarke  in  the  property  in  question,  for  their 
maintenance  and  education,  under  the  general 
Act  Concerning  Infants.  L.  of  1814,  p.  128,  un- 
less the  purchaser  was  willing  to  take  the  title, 
subject  to  the  contingent  rights  of  other  per- 
sons who  might  eventually  become  entitled  to 
an  interest  in  the  premises  under  the  limita- 
tions in  the  will  of  Mrs.  Clarke;  and  as  the  val- 
ue of  such  contingent  interests  could  not  be 
ascertained  by  any  known  rule  of  compensa- 
tion, the  Chancellor  would  not  authorize  a  sale, 
unless  the  purchaser  would  pay  the  full  value 
of  the  property,  subject  to  the  father's  life  es- 
tate, and  without  reference  to  such  contingent 
interests.  For  the  same  reason,  the  Legislature 
probably  could  not  by  these  special  Acts  au- 
thorize a  sale  of  the  property,  so  as  to  affect 
the  contingent  rights  ef  persons  not  then  in  ex- 
istence, who  might  thereafter  become  entitled 
to  the  same,  under  the  limitations  in  the  will. 
Were  the  rights  of  any  such  persons  now  in 
controversy  In  this  cause,  there  might  be  some 
reason  to  doubt  the  constitutionality  of  these 
Acts  of  legislation,  so  far  as  those  rights  were 
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affected  thereby ;  but,  as  in  the  event  which 
has  occurred,  no  persons,  except  three  of  the 
children  who  were  in  existence  at  the  time  these 
Acts  were  passed,  became  entitled  to  any  in- 
terest in  the  remainder  limited  upon  the  life  es- 
tate of  T.  B.  Clarke,  those  children  cannot  le- 
gally complain  that  the  Legislature  passed  laws 
which  might  have  been  unconstitutional  as  to 
other  persons,  in  a  different  event.  In  testing 
the  constitutionality  of  these  Acts  in  reference 
to  the  rights  of  the  plaintiffs  in  error,  the  case 
is  to  be  considered  in  the  same  light  as  if  the 
limitation  of  the  remainder  had  originally  been 
to  the  six  children  in  fee,  with  a  right  of  sur- 
vivorship in  favor  of  such  of  them  as  should 
be  living  at  the  termination  of  the  life  estate  of 
their  father;  in  which  case,  as  we  have  before 
seen,  the  Court  of  Chancery  might  apply  a 
fund  in  which  all  had  an  equal  interest,  pre- 
sumptively, for  the  common  and  equal  benefit 
of  all.  Indeed,  it  is  a  settled  principle,  that 
whenever  the  property  of  infants  consists  of 
real  or  personal  estate,  the  legal  title  to  which 
376*]  is  in  trustees,  *tbe  Chancellor,  as  the 
general  guardian  and  protect  or  of  the  rights  of 
all  infants,  may  authorize  such  a  disposition 
thereof  as  he.  in  the  exercise  of  a  sound  legal 
discretion,  may  deem  most  beneficial  to  such 
infants,  provided  the  rights  of  other  persons 
are  not  prejudiced  thereby.  The  only  restric- 
tions upon  that  power  are  those  which  the  court 
has  from  time  to  time  imposed  upon  itself,  in 
the  nature  of  general  rules  to  regulate  the  ex- 
ercise of  such  discretion,  and  those  imposed  by 
certain  provisions  of  the  Revised  Statutes  ren- 
dering trustees  incapable  of  transferring  the  ti- 
tle to  trust  estates,  in  contravention  of  the  trust 
expressed  in  the  instrument  creating  such  es- 
tates. The  same  power  is  given  to  the  Chan- 
cellor over  the  legal  estates  of  infants  by  the 
several  Acts  in  relation  to  the  sale  of  infants' 
estates,  subject,  however,  to  the  limitation  im- 
posed by  the  Legislature,  that  such  estates  shall 
not  be  sold  or  disposed  of  contrary  to  the  pro- 
visions of  the  will  or  conveyance,  by  which  the 
estate  was  devised  or  granted  to  the  infant.  It 
seems,  therefore,  to  follow,  as  a  necessary  con- 
sequence, that  the  Legislature  must  have  the 
constitutional  power  to  pass  special  laws  au- 
thorizing similar  dispositions  of  the  estates  of 
infants  for  their  benefit,  either  with  or  without 
restriction,  where  an  infant  or  class  of  infants 
are  entitled  to  the  whole  beneficial  interest  in 
the  property,  especially  where  such  disposition 
is  directed  to  be  made  under  the  superintending 
control  of  the  Court  of  Chancery. 

I  do  not  find  anything  in  the  special  verdict 
to  justify  the  allegations  of  counsel,  that  these 
acts  were  not  for  the  benefit  of  the  infants,  but 
for  the  benefit  of  T.  B.  Clarke  merely.  As  the 
father,  where  he  is  of  sufficient  ability,  is  bound 
to  support  his  infant  children,  if  it  had  been 
found  by  the  special  verdict  that  T.  B.  Clarke 
had  ample  means  for  that  purpose,  then  it  cer- 
tainly could  not  have  been  for  the  interest  of 
the  infants  that  their  future  estate  in  the  prop- 
erty should  have  been  sold  and  applied  to  that 
use,  and  the  trustees,  in  that  case,  would  proba- 
bly have  been  guilty  of  a  breach  of  trust  in 
consenting  to  the  passage  of  an  Act  of  the  Leg- 
i«lature  authorizing  such  a  sale,  in  case  the  in- 
fants eventually  sustained  any  damage  in  con 
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sequence  thereof ;  but  *it  is  stated  in  [*377 
the  Act  of  Apr.,  1814,  that  it  appeared  to  the 
Legislature  that  the  property  devised  to  the 
trustees  was  nearly  unproductive.and  that  in  its 
then  situation  it  was  incapable  of  being  im- 
proved, so  as  to  yield  an  adequate  income  for 
the  support  of  T.  B.  Clarke  and  his  family, 
whereby  the  intentions  of  the  testatrix  would 
be  defeated  without  the  interposition  of  the 
Legislature;  and  this  statement  must  be  taken 
as  true,  until  the  contrary  is  found  to  be  the 
fact.  It  is  a  matter  of  public  notoriety,  that  a 
life  estate  in  vacant  city  lots  is  of  comparat  i vely 
little  value,  and  frequently  is  not  equal  to  the 
taxes  and  extraordinary  assessments  charged 
thereon.  We  may,  therefore,  readily  imagine 
that  the  owner  of  such  an  estate  was  unable  to 
support  himself  and  wife,  with  six  children, 
out  of  the  income  thereof,  and  that  he  might 
be  compelled  to  incumberhis  life  estate  to  fur- 
nish the  means  of  support.  The  Act  of  1814, 
therefore,  appears  to  have  been  a  very  proper 
exercise  of  the  legislative  power,  and  the  ac- 
cumulating fund  provided  for  by  the  3d  sec- 
tion of  the  Act,  I  presume,  afforded  an  ample 
equivalent  for  the  part  of  the  future  estate  of 
the  children  which  was  taken  for  the  immedi- 
ate support  of  themselves  and  their  parents. 
By  that  Act  the  trustees  were  discharged,  and 
the  legal  title  to  the  premises  was  to  vest  in  the 
new  trustees  to  be  thereafter  appointed  by  the 
Court  of  Chancery.  By  the  1st  section  of  the 
Act  of  Mar.,  1815,  the  equitable  life  estate  of 
T.  B.  Clarke  in  the  premises  was  converted  into 
a  legal  estate,  which  was  perfectly  proper,  as 
its  conversion  from  an  equitable  to  a  legal  es- 
tate could  not  possibly  affect  the  rights  or  in- 
terests of  any  other  person.  And  although  it 
might  not  have  been  a  discreet  act  of  legisla- 
tion to  vest  the  legal  title  of  the  residue  of  the 
trust  estate  in  T.  B.  Clarke,  as  is  done  by  the 
operation  of  the  2d  section  of  that  Act,  no  one 
can  say  it  would  have  been  an  unconstitutional 
exercise  of  power,  even  if  his  general  powers, 
as  trustee  for  his  infant  children,  had  not  been 
expressly  restricted  by  the  superintending  pow- 
er and  control  of  the  Chancellor,  and  by  requir- 
ing the  assent  of  that  officer  to  any  sales  to  be 
made. 

*But  it  is  supposed  that  the  Act  of  [*378 
Mar.,  1816,  is  liable  to  the  constitutional  ob- 
jection that  it  sanctions  the  order  of  the  Chan- 
cettor  which  appropriated  the  proceeds  of  the 
children's  property  to  pay  off  debts  of  the  fa- 
ther, and  which  were  not  contracted  for  their 
benefit.  I  cannot  perceive,  however,  that  the 
order  is  liable  to  that  objection.  It  is  true  the 
mortgage  to  the  Manhattan  Co.,  given  in  1805, 
could  not  have  been  given  for  a  debt  incurred 
for  the  support  and  maintenance  of  children 
who  were  born  long  afterwards  ;  but  it  must 
be  recollected  that  T.  B.  Clarke  had  himself  a 
life  estate  in  the  whole  premises,  which  might 
legally  acd  properly  be  taken  for  the  purpose 
of  paying  the  debts  then  due  to  his  creditors, 
although  no  part  of  those  debts  were  contracted 
for  the  support  or  education  of  his  infant  chil- 
dren ;  and  unless  such  debts  exceeded  the  value 
of  his  life  interest  in  the  premises,  it  was  not 
improper  to  direct  them  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  premises;  as  the  pro- 
ceeds of  the  life  estate  of  the  father  could  not 
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be  taken  and  appropriated  for  the  support  of 
his  children,  to  the  prejudice  of  the  rights  of 
creditors  who  had  a  prior  claim  to  his  prop- 
erty. The  jury  have  not,  by  their  special  ver- 
dict, found  that  the  order  of  the  CJiancettor  had 
the  effect  to  take  the  proceeds  of  their  future 
interest  in  the  property,  and  to  apply  the  same 
in  payment  of  the  father's  debts,  without  giv- 
ing to  them  a  corresponding  benefit, in  the  sup- 
port which  they  thereby  obtained  out  of  the 
income  of  his  life  interest  in  other  parts  of  the 
property;  we,  therefore,  cannot  presume  that 
the  Court  of  Chancery  made  an  order  which 
would  produce  that  result,  or  that  the  Legisla- 
ture intended  to  authorize  or  sanction  such  an 
order. 

If  the  Chancellor,  in  the  exercise  of  a  proper 
power  confided  to  him  by  the  Legislature,  for 
the  purpose  of  protecting  the  rights  of  those 
who  were  infants  and  incapable  of  taking  care 
of  their  own  rights,  has  not  exceeded  his  juris- 
diction, but  has  merely  erred  upon  the  question 
whether  such  sale  as  he  authorized  would 
eventually  be  for  their  benefit,  J.  Bronson.who 
delivered  the  opinion  of  the  Supreme  Court,  was 
clearly  right  in  supposing  that  the  decision  of 
the  Court  of  Chancery  could  not  be  reviewed 
in  this  collateral  way.  By  the  Act  of  1815  Clarke 
379*]  *was  authorized  to  sell  and  convey  the 
legal  title  and  the  beneficial  interests  of  the  chil- 
dren in  the  remainder,  as  well  as  his  own  life 
estate  in  the  premises,  with  the  assent  of  the 
Chancellor ;  and  if  that  assent  was  given  to  the 
sale  to  De  Grasse.those  claiming  under  the  con- 
veyance to  him  have  a  valid  title  to  the  prem- 
ises in  question  which  certainly  cannot  be  dis- 
turbed at  law. 

The  only  doubt  I  have  had  in  this  case,  was 
upon  the  question  whether,  by  the  order  of 
Mar.  15.  1817,  the  Chancellor  did  not  intend  to 
require  every  sale  for  cash  to  be  approved  by 
a  master.as  well  as  sales  or  conveyances  which 
might  be  made  by  the  trustee  in  payment  or 
satisfaction  of  debts.  Upon  this  point  I  con- 
cur, though  with  borne  hesitation,  in  the  con- 
clusion at  which  the  justices  of  the  Supreme 
Court  arrived,  that  the  restriction  was  only  in- 
tended to  apply  to  sales  and  conveyances  in 
satisfaction  of  debts  at  a  valuation  to  be  ap- 
proved of  by  a  master,  according  to  the  prayer 
of  the  petition  upon  which  that  order  was 
founded.  The  legal  title  to  the  premises  in  this 
case,  therefore,  passed  to  the  purchaser  there- 
of for  cash,  although  the  conveyance  from 
Clarke,  as  the  substituted  trustee  under  the 
statute,  was  not  approved  of  by  a  master,  as  it 
should  have  been  if  the  property  bad  been  con- 
veyed to  a  creditor  of  the  trustee  in  discharge  of 
a  debt  due  from  the  latter. 

For  these  reasons,  I  shall  vote  for  an  affirm- 
ance of  the  judgment  of  the  Supreme  Court. 

By  Senator  Verplanck.  The  first  ground 
upon  which  the  plain  tiff  sin  error  seek  to  a  void 
the  sale  made  by  Clarke  under  the  several  Acts 
of  the  Legislature,  is  their  alleged  unconstitu- 
tionally. 1.  As  against  the  former  Constitution 
of  this  State,  under  which  they  were  passed; 
and  2.  As  repugnant  to  the  provisions  of  the 
Constitution  of  the  U.  S.,  which  inhibits  every 
State  from  passing  any  law  impairing  the 
obligation  of  contracts.  I  concur  with  the  Su- 
preme Court  in  supporting  the  constitutional- 
WKND.  20. 


ity  of  the  Acts  under  which  the  sale,  now  im- 
peached,was  made.  The  first  two  Acts, certainly 
and  clearly,  and  the  third  one  upon  the  face  of 
it,  and  as  tar  as  a  natural  and  obvious  construc- 
tion would  *carry  it.  go  no  further  than  [*38O 
the  exercise  of  that  paternal  power  over  the 
persons  and  property  of  infants,  which,  under 
the  common  law  was  an  inherent  right  of  sov- 
ereign power,  and  may  be  exercised  either  by 
general  laws,  or,  under  peculiar  circumstances, 
by  special  legislation.  The  Chancellor  has,  with- 
out the  aid  of  positive  legislation, a  large  juris- 
diction over  the  property  of  infants,  to  be  ex- 
ercised for  their  benefit;  and  this  jurisdiction, 
as  was  said  by  Ld.  Chancellor  Hardwicke,  in 
Butler  v.  Trover,  Arab.,  302,  "is  a  general  right 
delegated  by  the  Crown,  as  pater  patrice,  to  in- 
terfere in  particular  cases  for  the  benefit  of  such 
as  are  incompetent  to  help  themselves."  This 
doctrine,  I  know,  has  been  recently  called  in 
question,  but  certainly  without  good  reason, 
since  Ld.  Redesdale,  adding  his  own  high  au- 
thority to  that  of  the  long  succession  of  English 
Chancellors,  says:  "  Lord  Chancellor  Somers. 
Lord  Chancellor  Northington,  Lord  Chancellor 
Hardwicke,  and  every  other  Chancellor,  has 
placed  the  jurisdiction  on  that  ground."  Whilst 
our  own  Judge  Story  thus  sums  up  the  discus- 
sion: "The  doctrine  now  maintained  is,  that 
the  general  superintendence  and  protective  ju- 
risdiction of  the  Court  of  Chancery,  over  the 
persons  and  property  of  infants. is  a  delegation 
of  the  rights  and  duties  of  the  Crown. "  2  Story, 
Com.  Eq.  Law,  565.  The  same  power,  then, 
which  the  sovereign  authority  has  a  right  to 
delegate  generally,  it  may  certainly  exercise 
specially  in  the  discretion  of  its  officers  ;  for 
the  authority  is  not  judicial, but  rather  parental 
or  tutelary.  The  same  constitutional  authority 
which  empowered  our  state  sovereignty  to  pass 
general  laws  for  the  management  of  infants' 
estates,  such  as  have  been  heretofore  enacted, 
and  now  form,  in  another  shape,  a  part  of  our 
Revised  Code,  could  not  but  be  competent  to 
legislate  for  a  particular  case  in  which  there 
occurred  the  same  difficulties;  which, becoming 
more  common,  were  afterwards  more  widely 
guarded  against  by  laws  of  universal  applica- 
tion. They  contemplated  only  a  change  of  un- 
productive real  estate  into  productive  personal 
property,  the  income  of  which  was  to  be  ap- 
plied to  the  benefit  of  all  interested  therein. 
The  last  Act  authorized  Clarke  to  sell  the  prop- 
erty, with  the  permission  of  the  Chancellor, and 
*to  applv  the  proceeds  "to  the  purposes  T*38 1 
required  or  to  be  required  by  the  Chancellor  un- 
der the  former  Acts."  The  Chancellor  had  al- 
ready authorized  the  application  of  a  part  of 
the  proceeds  to  the  payment  of  Clarke's  former 
debts.  This  order  seems  to  me  repugnant  not 
only  to  the  letter  and  intention  of  the  devise, 
but  also  to  the  former  Acts,  and  in  derogation 
of  the  rights  of  the  infants.  I  should,  there- 
fore, think  that  it  was  not  confirmed  by  the 
third  Act,  which  did  not  recite  or  confirm,  to 
nomine,  any  particular  order,  but  looked  only 
to  orders  in  conformity  with  or  "  under  the 
Acts  heretofore  passed  on  this  subject,  both 
of  which  limited  the  application  of  the  money 
to  the  support  of  Clarke  and  his  children.from 
the  interest  only.  If  this  construction  be  cor- 
rect, there  can  be  no  question  as  to  the  con- 
stitutionality of  the  Acts,  and  the  question 
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•will  be  as  to  the  conformity  of  the  orders  with 
them. 

But  the  words  of  the  third  Act  may  admit  of  a 
broader  construction,  and  such  an  one  as  the 
Chancellor  appears  to  have  given  to  them  at  the 
time  of  his  last  order.  They  may,  perhaps,  be 
construed  as  confirming  expressly  the  order  be- 
fore granted,  whether  in  conformity  with  the 
former  Acts  or  not,  and  thus  authorizing  the  ap- 
plication of  the  principal  of  moneys,  which  those 
Acts  reserved  for  the  ultimate  benefit  of  the 
children, to  the  payment  of  past  debts  of  the  fa- 
ther. This.however  unwise  or  unjust  it  might 
have  been, would  not, in  my  view, shake  the  con- 
stitutionality of  the  Act  itself,  accord  ing  to  the 
old  Constitution  of  1776,  under  which  it  was 
passed.  The  only  clause  in  that  Constitution 
which  is  alleged  to  bear  upon  the  question, is  that 
which  declares  that  "no  member  of  this  State 
shall  be  disf  ranchished.or  deprived  of  any  of  the 
rights  or  privileges  secured  to  the  subjects  of 
this  State  by  this  Constitution,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers." 
I  must  say  with  Mr.  J.  Bronson  (even  taking 
the  operation  of  the  Act  most  stiongly  as  de- 
priving the  infants  of  a  portion  of  their  prop- 
erty), that  I  cannot  see  that  they  are  deprived 
of  any  right  expressly  secured  to  them  under 
that  Constitution.  It  is  difficult,  upon  any  gen- 
eral principles,  to  limit  the  omnipotence  of  the 
sovereign  legislative  power,  by  judicial  inter- 
position, except  so  far  as  the  express  words  of  a 
382*]  written  *Constitution  give  that  author- 
ity. There  are,  indeed,  many  dicta,  and  some 
great  authorities.holding  that  Acts  contrary  to 
the  first  principles  of  right  are  void.  The  prin- 
ciple is  unquestionably  sound,  as  the  govern- 
ing rule  of  a  Legislature,  in  relation  to  its  own 
Acts, or  even  those  of  a  preceding  Legislature. 
It  also  affords  a  safe  rule  of  construction  for 
courts,  in  the  interpretation  of  laws  admitting 
of  any  doubtful  construction,  to  presume  that 
the  Legislature  could  not  have  intended  an  un- 
equal and  unjust  operation  of  its  statutes. 
Such  a  construction  ought  never  to  be  given 
to  legislative  language,  if  it,  be  susceptible  of 
any  other,  more  conformable  to  justice ;  but 
if  the  words  be  positive  and  without  ambigui- 
ty,I  can  find  no  authority  for  a  court  to  vacate 
or  repeal  a  statute  on  that  ground  alone.  But 
it  is  only  in  express  constitutional  provisions, 
limiting  legislative  power  and  controlling  the 
temporary  will  of  a  majority,  by  a  permanent 
and  paramount  law,  settled  by  the  deliberate 
wisdom  of  the  nation, that  I  can  find  a  safe  and 
solid  ground  for  the  authority  of  courts  of  jus- 
tice to  declare  void  any  legislative  enactment. 
Any  assumption  of  authority  beyond  this, 
would  be  to  place  in  the  hands  of  a  judiciary, 
powers  too  great  and  too  undefined,  either  for 
its  own  security  or  the  protection  of  private 
rights.  It  is,  therefore,  a  most  gratifying  cir- 
cumstance to  the  friends  of  regulated  liberty, 
that  in  every  change  in  their  constitutional  pol- 
ity, which  has  yet  taken  place  here,  whilst  po- 
litical power  has  been  more  widely  diffused 
among  the  people,  stronger  and  better  defined 
guards  have  been  given  to  the  rights  of  prop- 
erty. Thus  in  the  Constitution  of  the  U.  S., 
the  States  have  been  inhibited  from  passing  any 
law  impairing  the  obligation  of  contracts,  a 
power  boldly,  rashly  and  wantonly  exercised 
under  the  old  Confederation.  So,  again,  in  the 
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Constitution  of  our  own  State  adopted  in  1822, 
in  addition  to  the  general  provision  of  the  old 
Constitution  already  quoted,  "that  no  one  shall 
be  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers," 
further  protection  is  given  to  property, by  add- 
ing: a  prohibition  against ' '  the  taking  private 
property  for  public  use  without  just  compen- 
sation," and  also  another  against  "  the  depriv- 
ing *anyone  of  life, liberty  or  property,  [*383 
without  due  process  of  law;"  i.  e.,  by  mere 
arbitrary  legislation,  under  whatever  pretext 
of  private  or  of  public  good. 

Believing  that  we  are  to  rely  upon  these  and 
similar  provisions  as  the  best  safeguards  of  our 
rights,  as  well  as  the  safest  authorities  for  ju- 
dicial direction,  I  cannot  bring  myself  to  ap- 
prove of  the  power  of  courts  to  annul  any  law 
solemnly  passed,  either  on  an  assumed  ground 
of  its  being  contrary  to  natural  equity, or'from 
a  broad,  loose  and  vague  interpretation  of  a 
constitutional  provision, beyond  its  natural  and 
obvious  sense.  There  is  no  provision  of  the  old 
State  Constitution  t hat . in  my  understanding  of 
it,  so  limits  the  power  of  the  Legislature  over 
the  property  of  its  citizens.as  to  enable  a  court 
to  set  aside  these  statutes,  or  titles  acquired 
under  them, on  the  ground  of  unconstitutional 
enactment.  The  words  of  our  present  Consti- 
tution are  stronger,  and  under  them  the  result 
might  be  different.  Nor  can  I  consider  the  clause 
of  the  Constitution  of  the  U.S.,  inhibiting  any 
State  from  "  passing  any  law  impairing  the 
obligation  of  contracts,"  as  bearing  upon  these 
Acts. 

I  am  well  aware  that  the  language  and  rea- 
soning of  Judge  Story,  in  his  justly  celebrated 
opinion  in  the  great  Dartmouth  College  case, 
gives  an  extension  to  the  meaning  of  the  word 
"contract,"  which  might, perhaps.authorize  its 
application  to  a  case  like  that  before  us.  Such, 
however,  is  not  the  doctrine  of  Ch.  J.  Marshall 
or  of  bis  brethren,  nor  do  any  of  the  decisions 
of  the  Supreme  Court  of  the  U.  8.  under  this 
head  of  constitutional  law, rest  upon  or  involve 
so  latitudinarian  a  meaning.  I  cannot  consider 
the  word  "contract"  as  applying  to  such  a  trans- 
action as  that  upon  which  the  plaintiffs  here 
rest  their  title,  without  giving  to  it  an  extent 
of  meaning  wholly  unwarranted  by  any  legal 
or  even  any  colloquial  usage.  A  contract  nec- 
essarily implies  some  reciprocity  between  the 
parties  ;  some  mutuality  of  compact  between 
them. But  a  will  absolute  in  its  terms, and  uncon- 
ditional, cannot,  by  any  stretch  of  terms  with- 
in the  limits  of  legal  or  of  ordinary  language, 
be  termed  a  contract;  still  less  can  an  estate  ab- 
solutely vested  under  a  decree, or  if  contingent, 
yet  contingent  only  on  the  casualties  of  life, 
*not  on  any  condition  to  be  performed, [*384: 
be  considered  as  an  executed  contract.  If  such 
interpretation  be  allowed, there  can  be  scarcely 
any  state  legislation  which  will  not  be  in  danger 
of  being  impeached  and  set  aside  for  uncon- 
stitutionality,  as  touching  something  that  has 
at  some  past  time  or  other  been  the  subject  of 
an  executed  contract.  Viewing,  as  I  do,  this 
provision  of  our  Federal  Constitution  and  the 
series  of  wise  and  salutary  decisions  under  it, 
as  forming  the  most  important  safeguard  of  the 
rights  of  industry  and  labor  possessed  by  the 
American  citizen,  I  hold  that  sound  political 
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wisdom,  not  less  than  correct  legal  interpreta- 
tion,should  forbid  us  to  press  the  words  of  the 
Constitution  beyond  their  original,  obvious 
and  settled  meaning;  and  thus  to  make  that  pru- 
dent and  useful  check  upon  legislative  indiscre- 
tion, odious  to  the  people,  by  seeking  to  cover 
with  it  the  whole  of  state  legislation,  and  embar- 
rassing its  most  ordinary  and  most  beneficial 
operations.  Under  any  view  of  the  private  Acts 
in  question,  I  conclude  that  they  were  within 
the  constitutional  legislative  authority;  censur- 
able, perhaps,  for  want  of  due  caution,  but  not 
impeachable  for  usurpation  of  power. 

The  next  points  of  inquiry  are,  whether  the 
orders  of  the  Chancellor  empowering  the  sale 
by  Clarke  were  not  void  for  want  of  conform- 
ity with  the  statutes,  and  if  they  did  not  con- 
form to  the  Acts,  whether  the  sale  under  them 
was  not  a  nullity? 

I  have  already  intimated  my  strong  impres- 
sion (at  least  as  at  present  advised)  that  the  or- 
ders were  not  in  conformity  with  the  Acts, and 
that  the  third  Act  still  confined  the  Chancellor 
to  allow  no  other  application  of  the  proceeds  of 
the  sale  than  was  valid  under  the  "  Acts  here- 
tofore passed."  But,  nevertheless, I  am  of  opin- 
ion that  the  orders  were  so  far  valid  as  to  pro- 
tect a  bonafide  purchaser  at  a  sale  made  in  con- 
formity with  them,  and  to  bestow  upon  him  a 
legal  title  not  to  be  impeached  in  a  court  of  law. 
Beyond  this,  I  cannot  go,  nor  does  the  case  de- 
mand it.  The  order  made  under  the  first  two 
Acts,  was  in  contravention  of  the  statutes,  so 
far  as  it  allowed  a  part  of  the  proceeds  of  the 
sale  to  be  applied  to  the  payment  of  Clarke's 
385*]  former  debts;  nor  do  *I  think  that  the 
words  of  the  Act  of  1816  ratified  the  former 
words  or  extended  the  Chancellor's  powers  in 
future  orders  as  to  the  liberty  of  applying  the 
principal  of  those  funds  of  which, according  to 
the  "Acts  heretofore  passed"on  this  subject, the 
interest  only  was  to  be  expended.  But  Clarke  was 
clearly  and  directly  empowered  under  the  sec- 
ond and  third  Acts  to  sell  the  property,  after 
being  permitted  by  the  Chancellor,  or  having 
procured  his  assent.  If,  then,  he  procured  the 
Chancellor's  assent  to  the  sale,  however  erro- 
neous the  order  granting  that  assent  might  have 
been  as  to  the  application  of  the  proceeds  of  the 
sale,  I  cunnot  see  how  the  title  acquired  under 
such  a  sale  is  to  be  impeached  in  a  court  of  law, 
on  the  ground  of  erroneous  application  of  the 
proceeds  The  question  of  application  belongs 
to  tin-  peculiar  jurisdiction  of  equity,  and  can- 
not l>e  judged  collaterally  in  a  court  of  law, HO 
ii-  to  overthrow  indirectly  and  consequentially 
u  li'L'ul  title  connected  with  it.  The  old  equity 
doctrine  of  application,  which  required  pur- 
cluisers  from  trustee*  to  look  to  the  application 
of  the  moneys  paid  by  them  at  the  hazard  of 
losing  the  estate,  or  paying  the  consideration 
twice 'over,  was  long  ago  allowed  to  be  hard 
and  unjust, and  recently  has  been  weakened  by 
repeated  decisions  limiting  its  extent  or  explain- 
ing nway  its  force;  "  equity  struggling,  as  ha* 
been  well  said, against  its  own  inequitable  rule." 
In  tin-  State,  the  recent  revision  of  our  laws 
vpun^cd  the  rule  from  our  system.  This 
legislative  alteration,  howevcr.cannot,  a-  su<-li. 
affect  the  present  case.  But  in  its  largest  and 
most  unrestrained  acceptation,  this  rule  could 
never  have  been  carried  so  far  as  to  make  the 
bona  Jide  purchaser's  estate, not  only  dependent 
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upon  his  seeing  that  the  proceeds  of  the  trust 
fund  went  to  the  person  or  purpose  held  out 
by  the  court  as  entitled  to  receive  it  but.more- 
over,  further  dependent  upon  the  right  judg- 
ment of  the  court  in  its  decision  or  its  order  as 
to  the  proper  person  or  purpose  entitled  to  such 
beneficial  interest.  Such  a  distinction  would 
have  gone  very  far  to  make  every  sale  under 
the  authority  of  chancery,  doubtful  and  haz- 
ardous. What  Ld.  Redesdale  has  said,  in  ref- 
erence to  the  effect  of  a  decretal  order,  may, for 
the  same  reason,  be  extended  to  *all  [*386 
sales  under  the  authority  of  the  court.  "  The 
general  impression  of  all  the  cases  on  this  head 
is,  that  the  purchaser  has  a  right  to  presume 
that  the  court  has  taken  the  steps  necessary  to 
investigate  the  rights  of  parties, and  that  it  has 
on  investigation  properly  decreed  a  sale."  1 
Sch.  &  L.,  55)7.  Whether  or  no  the  purchaser's 
title  under  such  a  sale  must  be  protected  abso- 
lutely and  conclusively,  both  at  law  and  in 
equity,  or,  as  I  rather  think,  whether  equity 
might  not  review  the  whole  transaction  and  va- 
cate the  sale  on  the  return  of  the  purchase 
money,  so  as  to  protect  only  against  actual  loss, 
I  um  not  prepared  to  say, nor  are  we  called  upon 
to  decide.  But  as  the  difficulty  arises  from 
error  in  a  court  of  equity,  it  is  in  equity  alone 
that  the  remedy  must  be  sought.  Merely  to 
vacate  the  sale  and  invalidate  the  title  acquired 
under  it,  in  a  court  of  law. would  be  but  to  in- 
flict an  additional  and  inequitable  hardship 
upon  a  new  party,  by  attempting  to  shift  the 
loss  from  one  innocent  sufferer  to  another, even 
if  that  power  were  within  the  competence  of  a 
court  of  common  law.  But  it  is  not  within  such 
jurisdiction.  All  these  private  Acts  clearly  and 
unequivocally  give  the  right  to  sell  the  real  es- 
tate with  the  permission  of  the  Chancellor  ;  and 
that  authority  of  sale  seems  to  me  good  in  law, 
whatever  may  have  been  the  judicial  error  in 
directing  the  subsequent  application  of  the  pro- 
ceeds. If  such  error  has  occurred,  and  if  it  can 
be  corrected  at  all  at  this  period,  it  is  to  be  cor- 
rected only  by  equity  reviewing  its  own  orders, 
either  in  the  same  or  a  higher  court,  and  ad- 
justing the  loss  among  the  several  sufferers  in 
their  just  ratio.  I  have  thus  far  been  led  to  the 
very  same  conclusions  on  the  points  under  ex- 
amination with  the  Supreme  Court, by  a  course 
of  reasoning  somewhat  different  from  theirs, 
though  not  in  contradiction  to  it.  On  the  last 
point  I  am  compelled  to  differ  altogether  from 
their  decision. 

The  sale  and  conveyance  under  which  the 
defendant  claims  title, are  impeached  as  wholly 
void,  because  not  made  in  conformity  with  the 
express  directions  of  the  Chancellor  in  his  or- 
der. I  cannot  but  consider  this  objection  fatal 
to  the  legal  title  of  the  defendant,  as  it  now 
stands.  By  those  Acts,  as  was  justly  said  bv 
the  then  Chancellor,  in  a  *case  arising  [*38lT 
under  them,  "the  Chancellor  was  virtually  made 
the  trustee  of  the  property,"  Sinclair  v.  Jack- 
#m,  8  Cow.,  543  ;  and  no  sale,  mortgage  or 
conveyance,  was  valid  without  his  express  as- 
sent or  permission.  In  his  order  of  Mar.,  1817, 
he  directs  in  three  successive  sentences  -.  1. 
That  Clarke  be  authorized  to  sell  certain  prop- 
erty therein  described  ;  2.  That  he  he  author- 
ized to  mortgage  said  property  ;  and  8.  "The 
said  Clarke  is  further  authorized  toconveyany 
part  thereof  in  payment  or  satisfaction  of  any 
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debt  due  from  him,  on  a  valuation  to  be  agreed 
upon  between  him  and  his  creditors,  provided, 
nevertheless,  that  every  sale, and  mortgage.and 
conveyance  in  satisfaction,  that  may  be  made 
by  the  said  T.  B.  Clarke  in  virtue  thereof, shall 
be  approved  by  one  of  the  masters  of  this  court, 
and  that  a  certificate  of  such  approval  be  in- 
dorsed upon  any  deed  or  mortgage  that  may 
be  made  in  the  premises."  Here  the  words 
"sale,  and  mortgage,  and  conveyance  in  satis- 
faction," refer  directly  to  the  several  authorities 
successively  granted  to  sell,  to  mortgage,  and 
to  convey  ;  whilst,  again,  the  words  "deed  or 
mortgage"  must  be  referred  to  all  the  prior  sen- 
tences.or  the  word  "mortgage"  has  no  effect  at 
all.  So  Clarke  was  nowhere  authorized  to  mort- 
gage in  satisfaction  of  debt.  For  all  these  pow- 
ers the  approval  of  a  master  is  necessary,  or  the 
power  is  not  granted.  Judge  Bronson,  in  pro- 
nouncing the  opinion  of  the  Supreme  Court, 
rests  the  decision  of  this  part  of  the  cause  upon 
rendering  the  words  "in  satisfaction  of  debt," 
as  applying  to  each  member  of  the  whole  pre- 
ceding phrase,  so  as  to  mean  every  sale  in  satis- 
faction, every  mortgage  in  satisfaction,  every 
conveyance  in  satisfaction,  whilst  the  whole  pro- 
viso has  no  reference  beyond  the  sentence  which 
it  immediately  follows.  He,  therefore,  regards 
Clarke  as  having  an  absolute  power  to  sell  or 
mortgage,  and  only  limited  by  requiring  the 
master's  assent,  to  convey  in  satisfaction  of 
prior  debts.  I  must  regard  this  interpretation 
as  in  direct  hostility  with  the  spirit  and  inten- 
tion of  the  will  and  the  Acts  of  the  Legislature, 
and  equally  so  to  those  of  the  Chancellor's  or- 
der ;  who  would  obviously  require  the  same 
guards  against  an  abuse  of  trust  in  a  sale  for 
cash,  or  a  mortgage,  as  in  a  conveyance  in  sat- 
388*]  isfaction  *of  debt.  Such  an  interpreta- 
tion would,  therefore,  not  be  probable, was  the 
language  ambiguous  or  doubtful ;  but  I  see  no 
doubt  or  ambiguity  in  the  order.  According 
to  the  most  clear  and  obvious  use  of  language, 
the  approval  of  the  master  is  made  a  necessary 
condition  to  every  alienation  in  any  way,  or 
for  any  purpose.  It  is  a  plain  question  of  the 
meaning  of  words,  in  respect  to  which  every 
man  must  judge  for  himself.  Differing  so 
widely  in  my  understanding  of  this  meaning 
from  the  deliberate  judgment  of  the  learned 
court,  I  cannot  speak  with  the  unqualified  con- 
fidence which  I  should,  had  it  been  presented 
as  a  new  question  :  but  still, for  myself.  I  must 
say,  with  strong  disposition  to  protect  if  possi- 
ble the  rights  of  an  innocent  bonafide  purchaser, 
I  have  not  been  able  to  perceive  the  slightest 
color  for  the  meaning  given  by  the  Supreme 
Court.  If  this  understanding  of  the  order  be 
correct,  then  the  sale  by  Clarke  was  a  nullity 
without  such  an  approval  by  a  master.  Look- 
ing merely  to  the  parties,  it  is  a  nullity,  because 
it  wants  the  assent  of  the  Chancellor  (the  virtual 
trustee)  through  the  officer  whom  he  substi- 
tutes for  himself.  Looking  to  the  conveyance, 
it  is  void  for  want  of  the  performance  of  that 
condition  precedent  which  was  made  essential 
not  merely  to  the  commencement  of  the  estate, 
but  to  the  very  creation  of  the  power  of  sale. 
Nor  can  an  approval  by  a  master  with 
his  certificate  thereof  given  11  years  after  the 
conveyance  by  Clarke,  and  5  years  after  his 
death  (when  the  title  had  vested  in  his  lawful 
issue  living  at  his  decease),  in  my  opinion  aid 
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the  legal  title  under  such  conveyance.  The 
long  interval  of  time  which  had  elapsed,  the 
death  of  Clarke,  the  change  in  the  value  of 
property,  would  throw  doubt  upon  the  trans 
action,  and  require  explanation  and  other  evi- 
dence to  support  it,  were  the  certificate  adduced 
to  enforce  an  equitable  claim  for  perfecting  a 
title.  But  we  are  reviewing  the  decision  of  a 
court  of  law,  and  cannot  look  beyond  the  legal 
title  as  it  now  exists.  In  order  to  obtain  a  legal 
authority  to  sell,  I  think  it  was  absolutely  nec- 
essary that  Clarke  should  have  his  contract  of 
sale  approved  by  a  master.  He  neither  ob- 
tained such  approval  (as  far  as  appears)  at  the 
time  *when  it  ought  properly  to  have  [*389 
been  obtained,  nor  subsequently  during  his 
lifetime.  No  title,  therefore. passed  at  the  time 
by  his  conveyance,  and  on  his  death  the  legal 
title  passed  to  his  children,  by  the  operation  of 
the  devise  and  our  Statute  of  Trusts  ;  nor  can 
that  title  be  devested  in  a  court  of  law  by  a  sub- 
sequent approval  of  a  master  ;  especially  after 
claim  of  the  lands  and  commencement  of  a  suit 
for  their  recovery.  It  is,  indeed,  possible  that 
the  sale  might  have  been  approved  at  the  time, 
and  from  some  neglect  the  proper  evidence  re- 
quired, not  duly  indorsed  on  the  deed.  Of  this, 
we  have  no  evidence,  nor  if  we  had,  could  the 
court  below  take  cognizance  of  it.  But  if  such 
were  the  fact,  it  would  form  one  of  those  cases 
of  defective  execution  which  equity  could  re- 
lieve, and  equity  alone.  If  the  defendant  has 
such  a  protection  to  her  title,  she  must  go  to 
chancery  to  give  it  validity  and  effect. 

As  the  case  now  stands,  I  am  of  opinion  that 
the  judgment  of  the  Supreme  Court  should  be 
reversed,  on  the  single  ground  that  the  sale  and 
conveyance  by  Clarke  not  having  been  approv- 
ed by  a  master  until  years  after  his  death,  when 
the  title  had  passed  to  the  present  plaintiffs, 
were  void  and  inoperative. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — 7  members  of  the  Court 
voted  in  the  affirmative,  and  12  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 15  Wend.,  436. 
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733,  735. 

Legislature— Power  of.  over  private  •property.  Cited 
in— 6  N.  Y.,  368 ;  27  N.  Y.,  445 ;  57  N.  Y.,  477  ;  4  Ducr, 
174 :  1  Bos.,  105 ;  51  Wis.,  504. 

Legislative  enactments— Judicial  interference  with. 
Cited  in-7  N.  Y.,  109 ;  13  N.  Y..  412 ;  4  Barb.,  72 ;  16 
Barb..  192 ;  63  Barb.,  386:  12  How.  Pr.,  86. 87:  2  Park., 
412,534;  5  Daly,  184;  3  Blatchf.,  174;  22  Cal.,  322;  36 
Mo.,  260;  44  Am.  Dec.,  734  (8  Blatchf.,  10);  8  Am.  Rep., 
27  (21  Ohio  St.,  42). 

Infant — Power  of  Legislature  over  estate  of.  Cited 
in-19  N.  Y.,  461:  31  N.  Y.,  591;  53  N.  Y.,  251:  27  How. 
Pr.,  225 ;  6  Bos..  591 :  2  Rob..  399  ;  51  Cal.,  359  ;  33  Mo., 
22 ;  50  Mo.,  296 ;  41  Am.  Dec.,  452  (7  Met.,  388). 

Infant— Jurisdiction  of  Chancery  over  estate  of. 
Cited  in-27  How.  Pr.,  278 ;  28  Am.  Rep.,  764  (56  Ala., 
99.) 

Vested  remainder— What  will  create.  Cited  in— 2 
Sandf.  Ch..  549;  38  Barb.,  477. 

Also  cited  in— 14  N.  Y.,  423,  424;  70  N.  Y.,  307.  321. 


*DE  GROOT  v.  VANDUZER.  [*39O 

Power  of  Banking  Company — Agreement  with 
Broker — Pleading — Demurrer — Statute. 

Where  a  Banking  Co.,  incorporated  in  another 
State,  kept  an  office  in  the  City  of  N.  Y.  for  the  pur- 
pose of  discounting  notes  and  issuing  bills  to  be  put 
m  circulation  as  money,  and  the  president  of  such 
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Co.  entered  into  an  agreement  with  a  broker  of  N. 
Y.  to  receive  of  him  all  notes  of  the  Banking:  Co. 
which  he  should  procure  in  his  business  as  a  broker, 
and  pay  him  the  amount  thereof  in  cash,  deducting1 
a  discount  of  one  eighth  of  one  per  cent.,  it  was 
held,  on  demurrer  to  pleas  alleging  those  facts  and 
averring  that  the  agreement  was  entered  into  to  aid 
the  Banking  Co.  In  the  above  operations,  and  that 
by  means  thereof,  and  the  acts  of  the  plaintiff  un- 
der the  agreement,  the  Banking  Co.  was  the  better 
enabled  to  carry  on  its  operations  and  business  of 
discounting  and  issuing  notes  at  their  office  in  the 
City  of  N.  Y.,  that  the  agreement  was  void,  as  made 
with  the  design  to  violate  the  provisions  of  the  stat- 
ute of  this  State  forbidding  all  associations  (unless 
expressly  authorized  so  to  do)  to  keep  an  office  with- 
in this  State,  for  the  purpose  of  discounting  notes, 
or  issuing  bills  to  be  loaned  or  put  in  circulation  as 
money.t 

Citations— 1  Eap..  13:  1  Maule  &  S..  5»3: 1  R.  S..  708, 
sec.  6 ;  2  T.  R.,  464 ;  7  Wend.,  281 :  2  Pet.,  527 ;  20 
Johns.,  397  ;  2  Conn.,  252 ;  Ang.,  Corp.,  158 ;  10  Pet., 
«6 ;  Cowp.,  341.342 ;  11  Wh.,  256.  258,  261;  Story,  Confl. 
L.,  207 :  1  Bos.  &  P.,  340.  341,  551 :  3  T.  R.,  454 ;  5  T. 
R.,  591 :  1  Camp.,  348;  1  Taunt.,  182;  2  Kent,  Com., 
467 ;  12  Johns.,  513. 

TERROR  from  the  Supreme  Court.  This  was 
-Li  an  action  of  assumpsit,  brought  in  the  Su- 
perior Court  of  Law  of  the  City  of  N.  Y.  by 
Van  Duzer  against  De  Groot.  The  plaintiff 
declared  that  he  being  a  stock  and  exchange 
broker  in  the  City  of  N.  Y.,  and  in  the  daily 
habit  of  purchasing  the  notes  of  the  Washing- 
ton Banking  Co.,  an  agreement  was  entered 
into  between  him  and  the  defendant,  whereby, 
in  consideration  that  he  would  deliver  to  the 
defendant  such  notes  of  the  Washington  Bank- 
ing Co.  as  he  should  from  time  to  time  pro- 
cure in  his  business,  to  be  put  up  in  envelopes, 
and  deposited  on  Wednesday  and  Saturday  of 
each  week  at  the  office  of  a  Mr.  Solomons,  in 
391*]  Wall  *St. ;  and  also,  in  consideration 
that  he  agreed  to  allow  to  the  defendant  a  dis- 
count upon  such  notes,  at  and  after  the  rate  of 
one  eighth  of  one  per  cent,  upon  the  amount 
so  to  be  procured  and  deposited,  the  defendant 
promised  to  receive  and  discount  such  notes  so 
procured  and  deposited,  and  to  pay  to  him  the 
full  amount  thereof.  The  plaintiff  then  avers, 
tliut  in  the  course  of  his  business  he  purchased 
and  procured  a  large  amount  of  such  notes,  to 
wit:  the  sum  of  $1,733;  that  he  put  up  the  same 
in  an  envelope  in  the  manner  agreed  upon,  and 
on  Saturday,  Dec.  28, 1833,  deposited  the  same 
in  the  office  of  Mr.  Solomons;  that  he  hath  al- 
ways been  willing  to  accept  the  amount  of 
such  notes  so  deposited,  deducting  the  one 
eighth  of  one  per  cent.,  but  that  the  defendant 
would  not  receive  and  discount  the  notes. 
There  was  another  count  similar  to  the  above. 
The  defendant  pleaded  the  general  issue,  and 
specially,  that  at  the  time  of  the  agreement, 
the  Washington  Banking  Co.,  of  which  the 
defendant  was  president,  being  a  foreign  body 
corporate,  created  by  the  Legislature  of  N.  .1  . 
kept  an  office  in  Wall  Si  ,  in  which  one  J.  £. 
Solomons  acted  for  them  as  their  agent,  for 
the  purpose  of  discounting  notes,  checks  and 

'iinr  Vi-rplnm-k,  in  the  dlmcntlng  opinion  do- 
li\  •  r.-il  l.y  him,  holds  the  awn  <-iiient  to  N-  valid,  aa 
n  i~  not  averred  that  the  plaintiff  waa  a  guilty  par- 
ticipator in  tin'  transaction.  110  fur  a*  the  violation 
of  the  law  I H  concerned,  or  that  lie  hud  oven  devi- 
nteil  from  the  ordinary  coiirw  of  hla  buainew  In 
conaofjuonoe  of  the  a»rrci-im-eit  ;  that  hi*  general 
knowledge,  that  the  arrangement  would  Indirect  ly 
aid  the  lianklnir  Co.  did  not  vitlnto  the  agreement 
aa  he  might  well  («•  <l«-emed  to  have  had  no  other 
intention  than  to  give  a  gvneral  currency  to  the 
lulls  of  the  l.iink.  and  not  to  aid  In  the  Infraction  of 
the  law,  by  the  Issuing  of  oil  la  within  thia  State. 
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bills,  and  issuing  the  promissory  notes  called 
bank  notes  of  the  Washington  Banking  Co., 
and  other  promissory  notes  and  evidences  of 
debt  to  be  put  in  circulation  as  money,  to  wit: 
at  the  City  of  N.  Y.,  the  said  Co.  not  being 
|  authorized  by  law  so  to  do,  and  that  on,  etc., 
1  at,  etc..  it  was  against  Ihe  form  and  effect,  true 
I  intent  and  meaning  of  the  statute,  in  such  case 
made  and  provided,  agYeed,   by  and  between 
I  the  plaintiff  and  the  defendant,  so  being  pres- 
'  ident  as  aforesaid,  on  behalf  and  for  the  bene- 
;  fit  of  the  said  body  corporate,  that,  etc.  (setting 
forth  substantially  the  agreement  as  alleged  in 
the  declaration,  and  then  proceeding  as  fol- 
lows): which  said  agreement  was  then  and  there 
[  entered  into  by  and  between  the  said  plaintiff 
j  and  the  said  defendant,  so  being  president  as 
aforesaid,  and  for  the  benefit  of  the  said  Wash- 
ington Banking  Co.,  the  better  to  enable  them 
to  carry  on  their  operations  and  business  of 
discounting  and  issuing  bank-notes  as  afore- 
said, at  their  said  office  in  Wall  St.,  against  the 
*form  and  effect,  true  intent  and  mean-  [*392 
|  ing  of  the  statute  in  such  case  made  and  pro- 
vided; that  the  defendant,  in  pursuance  of  the 
said  unlawful  agreement,  was  in  the  habit  of 
sending  notes  of  the  Co.  to  the  office  in  Wall 
St.,  to  be  there  discounted  by  them  as  afore- 
said,  and  the  same  when  so  sent  were  dis- 
counted for  him  in  the  manner  above  stated, 
against  the  form,  etc.,  of  the  statute;  by  means 
whereof,  the  Washington  Banking  Co.  were 
the  beUer  enabled  to  carry  on  their  said  opera- 
tions and  business  cf  discounting  and  issuing 
notes  as  aforesaid,  at  their  office  in  Wall  St., 
against  the  form,  etc.,  of  the  statute — of  all 
which  the  plaintiff  had  notice;  and  that  the 
notes  of  the  Washington  Banking  Co.,  men- 
tioned in  the  declaration,  were  left  under  the 
paid  agreement  at  the  office  in  Wall  St.  kept  by 
the  Co. ;  and  this,  etc. ,  wherefore,  etc.     There 
were  two  other  pleas  similar  to  the  above. 

The  defendant  also  pleaded  that  the  notes  of 
the  Washington  Banking  Co.  in  the  declara- 
tion mentioned,  left  at  the  office  of  the  Co.  in 
Wall  St.,  were  received  by  the  plaintiff  in  pay- 
ment and  in  the  course  of  his  business  as'a 
broker  in  the  City  of  N.  Y. ;  that  a  large  por- 
tion of  them  were  under  the  denomination  of 
$5;  that  such  notes  were  issued  by  the  said 
Co.,  not  being  authorized  to  issue  the  same  by 
any  of  the  laws  and  statutes  of  the  State  of 
N.  Y. :  by  means  whereof,  the  agreement  be- 
tween the  parties  is  void;  and  this,  etc.,  wnere- 
fore,  etc.  There  were  three  other  pleas  similar 
to  the  last.  The  plaintiff  demurred  to  all  the 
special  pleas,  and  the  demurrers  were  sustained 
by  the  court. 

The  cause  went  to  trial  on  the  general  issue; 
and  after  the  evidence  was  closed,  the  presid- 
ing judge,  in  hts  charge  to  the  jury,  comment- 
ing upon  the  testimony,  very  decidedly  ex- 
pressed  his  opinion  that  the  defendant  con- 
tracted with  the  plaintiff  in  his  individual 
capacity,  and  not  as  the  agent  of  the  Washing- 
ton Banking  Co. ;  closing  his  remarks. however, 
with  the  observation  that  "if  the  jury  viewed 
the  testimony  of  Homan  (a  witness  In  therausc) 
in  the  light  he  had  Muted,  the  plaintiff  wax  en- 
titled to  their  verdict,"  The  jury  found  for 
the  plaintiff.  Judgment  having  recn  entered 
•for  the  plaintiff,  a  writ  of  error  was  [*393 
sued  out  by  the  defendant  removing  the  rec- 
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ord  into  the  Supreme  Court,  where  the  judg- 
ment was  affirmed.  See  the  opinion  delivered 
in  that  court,  17  Wend.,  172.  et  seq.  The  de- 
fendant then  removed  the  record  into  this 
court,  where  the  cause  was  argued  by, 

Messrs.  T.  B.  Cutting  and  G.  Wood,  for 
plaintiff  in  error. 

Mr.  B.  F.  Butler,  for  defendant  in  error. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  first  question 
which  presents  itself  for  our  consideration  in 
this  case  is  the  validity  of  the  defense  set  up 
in  what  has  been  denominated  the  first  class  of 
special  pleas,  or  the  second,  third  and  fourth 
pleas  to  the  plaintiff's  declaration.  These  pleas 
profess  to  be  founded  upon  a  well  settled  prin- 
ciple of  law,  that  no  court  of  justice  will  lend 
its  aid  to  enforce  the  performance  of  any  con- 
tract or  agreement  which  is  contrary  to  public 
policy  or  good  morals,  or  in  contravention  of 
the  laws  of  the  State:  and  the  question  is, 
whether  the  contract  between  the  parties  in 
this  case,  as  the  same  is  stated  in  these  special 
pleas,  comes  within  that  principle.  The  ques- 
tion is  not  whether  such  a  defense  is  conscien- 
tious as  between  the  parties,  where  perhaps 
the  defendant  has  been  himself  more  culpable 
than  the  plaintiff  who  is  endeavoring  to  enforce 
the  contract  against  him;  for,  in  the  language 
of  Ld.  Mansfield,  it  is  not  for  the  sake  of  the 
defendant  that  the  objection  is  ever  allowed  in 
such  cases,  but  it  is  upon  general  principles  of 
policy  that  courts  will  not  lend  their  aid  to  any 
one  who  founds  his  claim  or  cause  of  action 
upon  either  an  immoral  or  an  illegal  act.  Thus 
in  the  case  of  Girardy  v.  Richardson,  1  Esp., 
13,  the  plaintiff,  who  rented  his  house  to  the 
defendant  for  the  purpose  of  the  better  ena- 
bling the  latter  to  carry  on  an  illegal  and  im- 
moral business  there,  was  certainly  far  less 
culpable  than  the  defendant,  both  legally  and 
morally;  and  yet,  upon  this  principle  of  public 
policy,  he  was  not  permitted  to  recover  for  the 
rent. 

394*]  *The  substance  of  the  pleas  under 
consideration  is,  that  the  Washington  Banking 
Co.  of  N.  J.,  a  foreign  corporation,  in  defiance 
of  the  prohibition  of  the  statute  and  in  violation 
of  our  laws,  kept  an  office  in  Wall  St.,  in  the 
City  of  N.  Y.,  for  the  purpose  of  discounting 
notes,  checks  and  bills,  and  of  issuing  bank- 
notes of  that  Bank  to  be  put  in  circulation  as 
money  in  this  State;  that  De  Groot,  the  de- 
fendant, being  the  president  of  that  Bank, 
made  the  agreement  declared  on  in  this  case 
with  the  plaintiff,  who  was  a  broker  in  N.  Y., 
to  receive  or  purchase  the  bills  of  the  Bank, 
and  that  such  bills  should  be  redeemed  from 
the  plaintiff,  semi-weekly,  at  Ihe  trifling  dis 
count  of  one  eighth  of  one  per  cent;  and  that 
such  agreement  was  entered  into  for  the  bene- 
fit of  such  foreign  Corporation,  the  better  to 
enable  it  to  carry  on  its  said  operations  and 
business  of  discounting,  and  of  issuing  bank- 
notes at  its  office  in  N.  Y.,  contrary  to  the  stat- 
ute. These  pleas  con  tain  also  another  averment, 
which  I  consider,  however,  as  not  very  mate- 
rial in  the  decision  of  this  case,  that  in  pursu- 
ance of  the  agreement  the  bills  and  notes  of 
this  foreign  Corporation,  which  were  subse- 
quently received  by  the  plaintiff,  were  sent  by 
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him  from  time  to  time  to  such  office  in  Wall 
St. ,  and  were  there  discounted  by  the  Corpora- 
tion, contrary  to  the  provisions  of  the  statute, 
whereby  the  Corporation  was  the  better  en- 
abled to  cany  on  its  illegal  operations  and  busi- 
ness of  discounting  and  issuing  bills  and  notes 
at  such  office.  It  will  be  recollected  that  the 
question  here  is  not  whether  the  bills  for  which 
this  suit  is  brought  were  received  under  such 
circumstances  that  the  Bank  itself  would  not 
be  liable  for  their  redemption,  so  as  to  render 
it  material  to  ascertain  whether  these  partic- 
ular bills  had  been  illegally  issued  at  the  Wall 
St.  office  in  N.  Y.,  or  at  the  mother  Bank  at 
Hackensack;  but  the  plaintiff  is  seeking  to  re- 
cover of  a  third  person,  who  is  not  liable  for 
the  payment  of  the  bills  issued  at  either  place, 
except  so  far  as  he  is  bound  by  this  special 
agreement,  which,  as  appears  by  the  pleas,  was 
entered  into  for  the  purpose  of  better  enabling 
the  Corporation  to  carry  on  the  illegal  busi- 
ness of  discounting  notes  and  issuing  bills  at 
the  office  in  Wall  St.,  in  violation  of  our  laws. 
As  the  *aid  to  be  given  to  the  illegal  busi-[*395 
ness  carried  on  in  Wall  St.  was  unquestiona- 
bly, by  giving  a  certain  degree  of  credit  and 
currency  to  the  bills  of  the  institution  which 
were  to  be  issued  at  that  office,  this  could  be 
done  as  effectually  by  redeeming  the  bills  of 
the  Bank  generally,  as  by  redeeming  those  only 
which  had  been  illegally  issued.  If  the  spe- 
cial agreement,  therefore,  would  be  void  as  to 
any  bills  issued  at  the  office  in  Wall  St.,  it  was 
equally  so  as  to  bills  issued  at  the  mother 
Bank,  and  received  under  the  same  agreement; 
which  in  its  terms  extended  to  all  bills  of  the 
Bank,  wherever  issued. 

These  pleas  then  present  the  question,  wheth- 
er a  plaintiff  who  agrees  to  do  something  for 
the  purpose  of  aiding  another  to  do  an  illegal 
act,  or  in  the  language  of  these  pleas,  for  the 
purpose  of  better  enabling  him  to  do  that  act, 
can  sustain  an  action  on  that  agreement  to  re- 
cover the  compensation  which  the  other  party 
has  agreed  to  make  as  an  equivalent  therefor. 
If  the  plaintiff  is  right  in  supposing  the  defend- 
ant meant  to  contract  for  himself  absolutely, 
and  not  as  the  mere  agent  of  the  Bank,  the 
personal  responsibility  of  the  defendant  is  a 
part  of  the  equivalent  which  the  plaintiff  was 
to  receive  for  the  aid  furnished  the  Bank  in  its 
illegal  operations  in  Wall  St.,  by  thus  giving 
currency  to  its  bills.  The  court  below  say  it  is 
not  shown  how  the  redeeming  of  the  bills  un- 
der this  agreement  could  aid  the  illegal  opera- 
tions at  the  office  in  Wall  St. ;  but  as  the  plaint- 
iff, by  his  demurrer,  has  deprived  the  defendant 
of  the  power  of  showing  how  it  could  aid  those 
operations,  this  allegation  in  the  plea  must  be 
taken  as  true,  unless  the  court  see  that  it  is 
impossible  lhat  it  could  have  had  that  effect; 
and  then  I  admit  the  allegation  must  be  reject- 
ed as  idle  and  false.  I  think,  however,  any  one 
who  is  much  acquainted  with  the  operations 
of  Wall  St.  will  readily  comprehend  how  the 
redemption  of  bills  there,  at  a  trifling  dis- 
count, will  aid  those  who  are  putting  such 
bills  in  circulation  as  money,  at  an  office  in  the 
city,  in  lending  them  the  more  readily  to  those 
who  wish  to  borrow  in  the  ordinary  course  of 
banking  business.  I  believe  most  banks  have 
found,  that  a  much  better  circulation  is  given 
to  their  bills  if  they  are  kept  but  a  *lit-  [*396 
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tie  below  par  in  the  City  of  N.  Y.,  than  if  they 
suffer  them  to  be  at  a  larger  discount  there. 
The  employment  of  brokers,  therefore,  to  buy 
up  the  bills  at  a  trifling  discount,  will  the  bet- 
ter enable  the  Bank  to  lend  its  bills  and  keep 
them  in  circulation, whether  they  are  lent  at  the 
mother  Bank  or  at  an  unauthorized  discount 
office  in  Wall  St.  The  presenting  of  the  bills 
for  payment  at  the  office  in  Wall  St.,  at  stated 
periods,  would  also  materially  aid  the  Bank  in 
keeping  up  the  operations  of  that  office,  as  it 
would  save  the  necessity  of  keeping  any  very 
large  amount  of  funds  at  the  mother  Bank, and 
would  enable  the  agent  at  the  office  in  Wall 
St.,  in  a  case  of  emergency,  to  raise  the  wind 
upon  the  discounted  paper  in  his  possession, 
on  a  very  short  notice,  if  an  unexpected  amount 
of  the  bills  of  the  institution  was  sent  in  for  re- 
demption. I  do  not  think,  therefore,  we  are 
justified  in  saying  that  this  averment  in  these 
pleas  is  one  which  it  was  impossible  should  be 
true;  and  if  it  was  not,  the  defendant  should 
not  have  been  deprived  of  the  power  of  proving 
it,  by  the  allowance  of  the  demurrers  to  the 
three  first  special  pleas. 

There  are  undoubtedly  many  conflicting  de- 
cisions upon  the  question,  how  far  the  vendor 
of  an  article  is  chargeable  with  a  participation 
in  the  illegal  purpose  for  which  it  is  intended 
to  be  used,  from  a  mere  knowledge  of  the  fact 
that  the  purchaser  intends  so  to  use  it.  The 
case  of  the  druggist  who  sold  drugs  to  a  brew- 
er, knowing  that  he  intended  to  use  them  in 
his  brewing,  contrary  to  statute, is  a  very  strong 
case  in  favor  of  extending  the  principle  to  a 
collateral  contract  which  had  no  necessary  con- 
nection with  the  violation  of  the  law.  That 
case  shows,  too,  that  where  the  agreement  is 
made  for  the  purpose  of  aiding  in  a  violation 
of  the  law,  it  is  not  necessary  to  aver  and  prove 
that  the  offense  was  in  fact  consummated  by 
an  actual  violation  subsequent  to  the  agree- 
ment; which  agreement  is  void  from  the  be- 
ginning. Langton  v.  Hughe»,  1  Maule  &  S., 
•<>93.  If  a  trader  agrees  to  furnish  a  robber  with 
arms  and  ammunition,  for  the  purpose  of  car- 
rying on  his  business  of  a  highwayman,  it  can- 
not be  a  valid  answer  to  the  illegality  of  the 
contract,  that  the  arms  and  ammunition  sold 
IJ97*]  to  him  for  that  purpose,  *were  not  in 
fact  used  in  the  prosecution  of  the  illegal  ob- 
ject originally  intended  at  the  time  of  the  pur- 
chase. The  illegality  of  the  contract  consists 
in  the  intention  to  aid  in  a  violation  of  the  law, 
or  of  a  principle  of  public  policy,  or  to  com- 
mit a  breach  of  good  morals,  and  not  in  the 
actual  consummation  of  the  offense.  Those 
cases  in  which  an  independent  contract  has 
been  held  void  from  a  mere  knowledge  of  the 
fact  of  the  illegal  end  in  view,  proceed  upon 
the  ground  that  the  party  having  such  knowl- 
edge intended  to  aid  the  illegal  object  at  the 
time  he  made  the  contract ;  and  wherever, 
therefore,  that  intention  is  shown,  no  doubt  j 
can  exist  as  to  the  propriety  of  applying  the  , 
rule  that  no  action  or  claim  can  be  sustained, 
in  a  court  of  justice,  founded  upon  such  con- 
tnirt.  Here  it  is  distinctly  averred,  and  the 
fact  is  admitted  by  the  demurrer,  that  the  ob-  J 
iect  of  the  agreement  between  I)e  Groot  and 
Van  Duzer  was  the  better  to  enable  the  Bank 
to  carry  on  it*  illegal  business  at  its  office  in 
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Wall  St. ;  and  if  so,  an  action  cannot  be  sus- 
tained by  either  party  on  that  contract,  unless 
this  court  is  disposed  to  depart  from  a  most 
salutary  rule  of  law.  Neither  do  I  think  this 
case  comes  within  that  class  of  cases  in  which 
the  contract,  whereon  the  plaintiff  sought  to 
recover,  had  no  immediate  connection  with  the 
illegal  act ;  for  as  I  have  before  observed,  a 
part  at  least  of  the  consideration  for  the  defend- 
ant's promise  was  the  aid  the  plaintiff  was  to 
furnish  the  Corporation  in  its  illegal  opera- 
tions, by  giving  currency  to  its  bills  in  the  City 
of  N.  Y. ;  by  which,  in  the  language  of  the 
pleas,  it  was  the  better  enabled  to  carry  on  that 
business. 

Whether  it  was  wise  or  unwise  in  the  Legis- 
lature to  endeavor  to  secure  to  the  citizens  of 
this  State  a  safe  paper  currency  of  known  value, 
by  prohibiting  the  issuing  of  any  bills  or  of 
carrying  on  any  banking  operations  here  ex- 
cept such  as  are  authorized  by  our  own  laws, 
is  a  question  with  which,  as  a  court,  we  have 
nothing  to  do.  But  it  is  the  duty  of  courts  to 
endeavor  to  carry  into  effect  the  declared  will 
of  the  Legislature,  by  adhering  to  those  salu- 
tary principles  which  the  wisdom  of  ages  has 
found  necessary  and  proper  to  compel  a  due 
observance  of  the  laws;  and  by  which  princi- 
ples it  is  made  the  interest  as  well  as  the  dutv 
*of  every  individual  to  abstain  from  any[*398 
attempt  to  defeat  the  operation  of  the  laws, 
either  directly  or  indirectly.  For  these  reasons, 
I  think  the  first  three  special  pleas  in  this  case 
were  well  pleaded,  and  that  the  demurrer 
should  have  been  overruled;  or,  in  other  words, 
that  judgment  should  have  been  given  thereon 
for  the  defendant. 

There  is  a  defect  in  the  second  class  of  pleas, 
in  not  averring  that  the  agreement  to  redeem 
the  bills  of  the  Bank  which  should  be  taken 
by  the  plaintiff  from  time  1o  time,  included 
bills  of  a  denomination  less  than  $5,  as  well  as 
the  larger  bills.  As  it  stands,  it  does  not  ap- 
pear that  at  the  time  of  making  the  agreement 
the  Bank  had  ever  issued  any  bills  under  $5. 
For  aught  that  appears  in  those  pleas,  the 
small  bills  which  were  contained  in  the  pack- 
age had  been  issued  subsequently  to  the  agree- 
ment, and  were  placed  in  the  package  contrary 
to  the  intention  of  the  parties  at  the  time  of  the 
agreement.  If  so,  that  would,  of  itself,  only 
defeat  the  recovery  pro  tanto.  But  if  it  was  a 
part  of  the  original  agreement  to  redeem  bills 
of  a  denomination  less  than  $5,  as  well  as  the 
larger  ones,  then  the  whole  agreement  was  void 
for  that  reason.  I  think  the  demurrers  to  the 
last  four  pleas  were  well  taken. 

I  am  inclined  to  think  the  charge  of  the 
judge  upon  the  trial  was  erroneous,  Tn  taking 
from  the  jury  the  Question  whether  the  defend- 
ant was  authorized  by  the  Bank  to  make  the 
arrangement  with  the  plaintiff.in  the  character 
of  president  of  the  Bank  ;  and  if  so,  the  judge, 
necessarily  took  from  the  jury  the  question 
whether  the  contract  was  in  fact  made  by  the 
defendant  in  his  individual  capacity,  or  only 
in  the  character  of  the  president  of  the  Bank  ; 
for  if  he  was  not  authorized  to  contract  as 
agent,  it  was  hU  individual  contract,  although 
in  terms  made  a«  agent.  I  think  there  was  suf- 
ficient evidence  to  have  authorized  the  jury  to 
find  that  he  was  empowered  by  the  directors 
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originally  to  make  these  arrangements  to  re- 
deem the  bills  of  the  Bank  in  N.  Y.,  or  that 
they  had  subsequently  sanctioned  the  same. 

Again  ;  the  Legislature  having  in  express 
terms  prohibited  the  officers  of  our  own  banks 
from  buying  up,  at  a  discount,  the  bills  of  their 
own  institutions,  I  am  inclined  to  think  public 
399*]  policy  *requires  that  the  same  princi- 
ple should  be  extended  to  foreign  banking  com- 
panies ;  and  that  no  action  should  be  permit- 
ted to  be  sustained  upon  an  agreement  which 
is  directly  repugnant  to  the  settled  policy  of 
the  State.  For  these  several  reasons,  but  par- 
ticularly for  the  first,  I  feel  myself  bound  to 
vote  for  a  reversal  of  the  judgment  of  the  court 
below. 

By  Senator  Edwards.  The  demurrers  to 
the  several  special  pleas  are  general  and  not 
special  and,  consequently,  every  material  fact 
averred  in  them,  is  admitted.  If,  therefore,  the 
facts  set  forth  in  any  of  the  pleas  demurred  to 
are  sufficient  to  bar  the  plaintiff's  recovery, 
the  demurrer  should  have  been  overruled,  and 
the  judgment  of  the  Supreme  Court,  as  to  the 
pleadings  of  the  parties,  should  be  reversed. 

The  special  pleas  in  this  cause,  for  the  sake 
of  brevity,  have  been  arranged  by  the  Supreme 
Court  in  giving  their  opinion,  and  by  thecoun 
sel  on  the  argument,  into  two  classes,  and  each 
plea  of  the  first  class  has  been  viewed  as  sub- 
stantially alike,  and  involving  the  same  prin- 
ciples, and  also  each  plea  of  the  second  class, 
and  the  decision  of  one  in  each  class,  a  decision 
of  the  whole ;  and  I  propose  to  consider  them 
in  the  same  order. 

It  is  alleged  in  the  first  class  of  pleas,  that  the 
agreement  on  which  the  plaintiff  in  this  action 
seeks  to  recover,  was  made  in  violation  of  the 
following  statute,  viz.  :  "No  person,  associa- 
tion of  persons  or  body  corporate,  except  such 
bodies  corporate  as  are  expressly  authorized  by 
law,  shall  keep  any  office  for  the  purpose  of 
receiving  deposits, or  discounting  notes  or  bills, 
or  issuing  any  evidences  of  debt  to  be  loaned 
or  put  in  circulation  as  money  ;  nor  shall  they 
issue  any  bill,  or  promissory  notes,  or  othe'r 
evidences  of  debt  as  private  bankers,  for  the 
purpose  of  loaning  them  or  putting  them  in 
circulation  as  money,  unless  thereto  specially 
authorized  by  law."  1  R.  S.,  708,  sec.  6.  The 
first  plea  of  the  first  class  sets  forth,  that  the 
Co.  kept  an  office  in  Wall  St.,  in  the  City  of 
N.  Y.,  in  which  John  E.  Solomons  acted  for 
them  and  on  their  behalf  as  their  agent,  for 
the  purpose  of  discounting  notes,  checks,  bills 
4OO*J  and  issuing  *promissory  notes,  com- 
monly called  bank-notes  of  the  Washington 
Banking  Co.,  and  other  promissory  notes  and 
evidences  of  debt  to  be  put  in  circulation  as 
money,  etc.  This  part  of  the  plea  sets  out  a 
case  substantially  within  the  provision?  of  the 
Act,  and  the  keeping  of  such  an  office  in  my 
yiew  is  virtually  a  violation  of  the  statute;  but 
so  far  as  this  part  of  the  plea  is  concerned,  it 
does  not  allege  that  the  keeping  of  this  office 
was  a  part  of  the  agreement  under  which  the 
defendant  was  to  receive  the  bills  of  the  plaint- 
iff. Is  this  defect  cured  by  the  subsequent 
averments  of  the  plea  ?  If  the  averments  show 
an  agreement  which  was  entered  into  for  the 
purpose  of  aiding  and  assisting  the  Co.  in  the 
prosecution  of  the  unlawful  design  for  which 
the  office  was  kept,  the  defect  is  remedied,  for 
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an  agreement  designed  to  aid  and  assist  to  carry 
into  effect  an  unlawful  act  is  as  invalid  as  that 
which  is  made  to  effect  the  very  object  and, 
therefore,  cannot  be  enforced  by  law  ;  for  the 
rule  "ex  turpi  conlractunonoritur  aclio"  is  well 
settled.  Langtonv.  Hughes,  1  Maule&S.,  593; 
Biggs  v.  Lawrence,  3  T.  R,  454;  Penningtonv. 
Townsend,  7  Wend.,  281  ;  Bk.  v.  Owen,  2 Pet., 
527  ;  Thalimer  v.  Brinkerhoff,  20  Johns.,  397. 
The  question  then  is,  does  the  plea  substantial- 
ly aver  that  the  plaintiff  entered  into  an  agree- 
ment for  the  purpose  of  aiding  in  the  unlaw- 
ful business  for  which  the  office  was  kept  ?  It 
avers  that  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant,  so  being  president 
as  aforesaid,  on  behalf  and  for  the  benefit  of 
the  Co.,  that  the  defendant  being  such  presi- 
dent, should  and  would,  at  the  said  office  in 
Wall  St.,  receive  from  and  discount  for  the 
said  plaintiff  all  such  notes  of  the  Washington 
Banking  Co.,  as  the  plaintiff,  as  such  broker 
as  aforesaid,  shall  from  time  to  time  receive  at 
his  office,  etc.  It  is  averred,  therefore,  that  the 
defendant,  being  president,  acting  on  behalf 
and  for  the  benefit  of  the  Co.,  was  to  receive 
from  and  discount  all  the  bank-notes  of  the 
Washington  Banking  Co.,  which  the  plaintiff, 
as  such  broker  as  aforesaid,  should  from  time 
to  time  receive  at  his  office  in  the  City  of  N. 
Y.,  etc.  As  what  broker  ?  As  one  acting  for 
the  Co.  *and  on  their  behalf  as  their  [*40 1 
agent.  At  what  office  ?  At  the  office  kept  for 
the  purpose.  For  what  purpose  did  he  as  their 
broker  and  agent  procure  and  receive  such 
bills  ?  For  the  purpose  of  enabling  such  Co. 
to  discount  notes,  checks,  bills,  and  issuing 
promissory  notes,  commonly  called  bank-notes, 
of  the  Washington  Banking  Co.,  and  other 
promissory  notes  and  evidences  of  debt  to  be 
put  in  circulation  as  money.  The  plea  then 
goes  on  to  allege  that  the  agreement  was  made 
for  the  benefit  of  the  said  Washington  Bank- 
ing Co. ,  the  better  to  enable  them  to  carry  on 
their  operations  and  business  of  discounting 
and  issuing  bank-notes,  as  aforesaid,  at  their 
said  office  in  Wall  St.  The  inference,  there- 
fore, is  irresistible,  that  the  plea  alleges  that 
the  agreement  was  made  for  the  benefit  of  the 
Co.,  the  better  to  enable  them  to  do  an  illegal 
act,  and  if  so  made,  the  court  could  not  prop- 
erly aid  the  plaintiff  in  seeking  his  remedy  for 
a  violation  of  it ;  if  it  was  not  so  made,  then 
the  agreement  was  valid.  But  the  plaintiff,  by 
his  general  demurrer,  admits  it  was  made,  the 
better  to  enable  the  Co.  to  do  an  unlawful  act, 
as  I  conceive  it.  The  test  of  the  validity  of 
the  agreement  must  rest  upon  the  fact,  whether 
it  was  to  effect  such  an  object  or  not  ;  this,  in 
my  view,  was  a  proper  subject  for  the  jury, 
and  the  plaintiff,  instead  of  demurring  and 
thereby  admitting  it,  should  have  taken  issue 
upon  it.  I  am,  therefore,  for  overruling  the 
demurrer  to  this  class  of  pleas. 

As  to  the  second  class,  I  am  of  opinion  that 
these  pleas  are  radically  defective.  They  con- 
tain no  averment  that  the  agreement  was  that 
the  defendant  should  receive  bills  under  the 
denomination  of  $5.  The  averment  is,  that  a 
large  portion  of  the  notes  were  under  the  de- 
nomination of  $5  ;  but  there  is  no  averment 
that  such  bills  were  included  in  the  agreement 
as  forming  a  part  of  it,  or  that  the  defendant 
was  by  the  terms  of  the  agreement  under  any 
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obligation  to  take  them.  The  agreement  as 
there  set  out  is,  that  the  defendant  was  to  re- 
ceive and  discount  all  such  notes  of  the  Wash- 
ington Banking  Co.  as  should  be  procured  by 
the  plaintiff,  which  must  be  taken  to  mean 
such  notes  as  he  might  legally  procure  in  the 
4O2*]  course  *of  business  under  the  then 
existing  laws  of  the  State,  and  not  such  as  the 
law  prohibited  the  circulation  of.  The  con- 
tract should  not  by  implication  receive  an  ille- 
gal construction.  When  a  contract  is  capable 
of  receiving  two  constructions,  the  one  legal 
and  the  other  illegal,  it  should  receive  that  con- 
struction which  would  hold  it  legal.  I  am  of 
the  opinion,  therefore,  the  demurrers  as  to  this 
class  of  pleas  were  well  taken,  and  should  be 
sustained. 

The  only  remaining  question  appears  to  be, 
whether  the  motion  for  a  new  trial  for  the  mis- 
direction of  the  judge  should  have  been  de- 
nied. The  judge  charged  the  jury  that  the  de- 
fendant showed  no  authority  whatever  to  make 
the  contract  on  the  part  of  the  Bank  ;  that  as 
president  merely,  he  had  no  such  right,  and  it 
did  not  appear  that  there  was  any  resolution 
of  the  Bank,  or  any  act  of  the  directors,  to  au- 
thorize it;  that  the  defendant  having  thus  con- 
tracted in  terms,  which  purported  to  bind  him 
personally,  and  showing  no  authority  from  the 
Bank  (whose  agent  he  now  claimed  to  be)  to 
bind  it,  he  must  be  considered  as  contracting 
with  the  plaintiff  in  his  own  behalf,  etc.  The 
judge  seemed  to  labor  under  the  impression 
that  tin-  defendant  must  have  shown  a  resolu- 
tion of  the  Board,  or  some  act  of  the  directors, 
to  give  him  authority  to  make  the  contract  in 
question, and  that  in  the  absence  of  such  proof, 
he  must  be  considered  as  contracting  in  his 
own  behalf.  This,  I  apprehend,  was  a  miscon- 
ception on  the  part  of  the  judge  and,  under 
the  circumstances  of  the  case,  was  well  calcu- 
lated to  mislead  the  jury.  It  was  not  necessary 
that  a  special  authority  should  have  been 
shown  from  the  Co.  Corporations,  like  indi- 
viduals,are  responsible  in  the  manner  in  which 
they  permit  their  agents  to  hold  themselves  out 
to  the  public.  Buckley  v.  Derby  fr\*hing  Co.,  2 
Conn.,  252;  Ang.  Corp.,  158.  If  circumstances 
were  shown,  sufficient  to  raise  a  reasonable 
presumption  that  he  was  contracting  as  the 
president  of  the  Bank, and  in  that  behalf  as  its 
official  agent,  it  was  a  proper  question  for  the 
jury.  It  was  proved  by  Solomons,  that  Van 
Duzer  knew  he  was  the  agent  of  the  Bank, and 
that  he  knew  the  president.  That  Van  Duzer 
4O3*]  wished  to  know  if  he  was  willing  *to 
allow  him  one  per  cent,  to  give  the  bills  a  cir- 
culation, and  being  answered  in  the  negative, 
he  requested  him  to  speak  to  the  president  of 
the  Bank,  and  see  if  he  would  not  allow  it. 
That  Van  Duzer's  money  came  to  the  office  ad- 
dressed to  George  W.  Yule.  Cashier  of  the 
Washington  Banking  Co.,  Hackensack,  N.  .1  . 
and  he  produced  more  than  20  envelopes  that 
came  to  him  from  Van  Duzer,  with  bills  in 
closed,  which  went  to  his  account  with  the 
Bank.  Homan  also  concurs  with  Solomons  a* 
to  the  manner  in  which  the  packages  were  ad 
dressed.  That  they  were  addressed  to  the 
cashier  of  the  Bank  as  well  after  as  before  they 
were  redeemed  at  Solomons'.  All  the  differ- 
ence as  to  the  manner  of  redemption,  after  the 
agreement  was  made  with  De  Groot,  seems  to 
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be,  that  they  were  redeemed  at  Solomons'  of- 
fice, who  was  the  agent  of  the  Bank,  and  be- 
fore the  agreement  Van  Duzer  either  sent  or 
carried  them  to  the  Bank.  Both  of  these  wit- 
nesses testify  to  a  variety  of  circumstances  suf- 
ficient to  raise  a  rational  presumption  that  De 
Groot  was  transacting  the  business  as  the  agent 
of  the  Bank,  and  with  their  knowledge  and  ap- 
probation, and  should,  therefore,  have  been 
submitted  to  the  jury,  in  such  manner  as  to 
leave  the  jury  freely  to  exercise  their  own  judg- 
ment upon  them.  Not  that  the  court  may  not 
give  its  opinion  as  to  matters  of  fact;  it  has  an 
undoubted  right  to  do  so.for  the  consideration 
of  the  jury,  but  as  the*  jurors  are  the  triors  of 
the  facts,  such  an  expression  of  opinion  by  the 
court  should  be  so  guarded  as  to  leave  the  jury 
free  in  the  exercise  of  their  own  judgments. 
Tracy  v.  Stoartwoul.  10  Pet. .  96.  This,  in  my 
judgment, was  not  done  in  the  case  under  con- 
sideration, but  the  court  assumed  the  right  of 
drawing  inferences  from  the  facts. and  instruct- 
ing the  jury  as  to  those  facts.  The  jurors  be- 
ing the  legally  constituted  judges  of  the  facts 
proved,  no  instructions  of  the  court  should  in- 
fringe upon  their  high  prerogative. 

The  next  objection  urged  for  our  considera- 
tion is, that  the  exception  to  the  judges'  charge 
was  too  general.  This  objection,  however,  in 
my  judgment,  is  untenable.  The  exception 
appears  to  be  sufficiently  explicit,  for  tue  at- 
tention of  the  judge  was  particularly  called  to 
the  main  and  essential  *point.  The  [*4O4 
defendant's  counsel  alleged  that  it  was  a  con- 
tract with  the  defendant  as  president  of  the 
Bank,  and  in  behalf  of  the  Bank  as  its  agent ; 
and  the  judge  then  in  substance  charged  the 
jury  that  the  defendant  must  show  his  author- 
ity, by  saying  that  it  did  not  appear  that  there 
was  any  resolution  of  the  Bank,  or  any  act  of 
the  directors,  to  authorize  it ;  that  the  defend- 
ant having  thus  contracted  in  terms,  which 
purported  to  bind  him  personally,  and  having 
no  authority  from  the  Bank  to  bind  it.hr  must 
be  considered  as  contracting  with  the  plaintiff 
in  his  own  behalf  ;  leaving  the  jury  plainly  to 
infer  that  it  was  necessary  there  should  be  a 
resolution  of  the  Bank,  or  some  act  of  the  di- 
rectors, to  authorize  him  to  make  the  contract 
as  agent,  so  as  to  bind  the  Bank  :  whereas 
neither  was  necessary.  If,  as  president,  be  as- 
sumed to  act  as  agent,  and  these  acts  were 
brought  home  to  the  knowledge  of  the  direct- 
ors in  the  transactions  of  the  business  of  the 
Bank,  and  they  permitted  him  to  hold  himself 
out  to  the  public  as  their  acting  agent,  in  the 
management  of  their  affairs,  the  Bunk,  as  it 
respects  third  persons,  must  be  held  responsi- 
ble. It  is  unnecessary  to  show  a  direct  author- 
ity in  such  cases.  That  he  was  the  president 
of  the  Bank,  acting  ns  the  general  agent  of  the 
Corporation,  negotiating  as  to  their  paper, and 
did  not  assume  or  undertake  to  contract  in  his 
individual  capacity,  together  with  the  other 
facts  and  circumstances,  proved,  was  enough 
to  entitle  the  defendant  to  the  full  benefit  of 
the  verdict  of  the  jury,  to  find  whether  such 
contract  should  be  considered  a*  a  private 
transaction  or  not.  I  am  of  the  opinion  a  new 
trial  should  have  been  granted,  and  I  am  for 
reversing  the  judgment  on  both  grounds,  with 
leave  to  ihe  plaintiff  to  withdraw  his  demurrer 
to  the  first  class  of  plea*,  and  amend  on  pay  • 
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ment  of  costs  ;  but  am  for  sustaining  the  de- 
murrer to  the  second  class  of  pleas  with  costs. 

By  Senator  Verplanck.  The  main  ques- 
tion in  this  case  is  as  to  the  correct  interpreta- 
tion and  right  application  of  the  legal  principle 
expressed  in  the  old  law  maxim,  ex  turpi  con- 
tractu  non  oritur  nctio  ;  that  a  contract  resting 
on  an  illegal  or  immoral  consideration,  is  void. 
4O5*J  The  principle  itself  *is  undoubted, and 
is  acknowledged, in  one  form  or  other.through- 
out  the  jurisprudence  of  the  whole  civilized 
world.  Yet  there  is  a  degree  of  uncertainty  as 
to  its  extent  and  application,  and  that  in  rela- 
tion to  cases  of  very  frequent  occurrence  in 
the  ordinary  business  of  life.  On  some  points 
there  is  an  apparent  contrariety  in  the  decided 
cases;  and  a  great  deal  of  doubt,  and  even  con- 
tradiction in  the  elementary  books,  as  well  as 
in  the  reasoning  of  learned  judges.  I  have  my- 
self, in  making  up  my  decision  on  this  case, 
hesitated  a  good  deal  ;  not,  indeed,  as  to  the 
equity  of  the  case,  but  as  to  the  exact  rule 
which  should  govern  as  to  all  transactions  of  a 
similar  nature.  I  have,  therefore,  thought  it 
proper,  in  expressing  my  concurrence  with  the 
decision  of  the  Supreme  Court,  to  state,  as 
briefly  as  lean,  my  own  views  of  this  doctrine 
and  its  limitations,  as  well  as  its  peculiar  ap- 
plication to  the  case  under  judgment. 

The  original  grounds  and  reasons  of  this  doc- 
trine have  been  clearly  stated  by  Ld.  Mans- 
field, in  one  of  the  earlier  cases  on  this  point ; 
and  whenever  principles  have  been  stated  in 
full,  by  that  illustrious  magistrate,  and  eluci- 
dated by  his  reasoning,  we  have  in  our  hands 
a  clue  to  guide  us,  c«ca  regent  vestigia  filo, 
through  any  labyrinth  of  conflicting  authorities 
or  inconsistent  adjudications.  "The  objection," 
says  he,  "that  a  contract  is  illegal,  or  immoral, 
as  between  plaintiff  and  defendant,  sounds  at 
all  times  very  ill  in  the  mouth  of  the  defend- 
ant. It  is  not  for  his  sake,  however,  that  this 
objection  is  ever  allowed ;  but  it  is  founded  on 
general  principles  of  policy.which  the  defend- 
ant has  advantage  of,  contrary  to  the  real  jus- 
tice between  him  and  the  plaintiff,  if  I  may  so 
say.  The  principle  of  public  policy  is  this — 
ex  dole  malo  non  oritur  actio.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  illegal  or  immoral  act.  If  from 
the  plaintiff's  own  showing,  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causa, 
or  from  the  transgression  of  the  positive  laws 
of  his  country, then,  the  courts  say  that  he  has 
no  right  to  be  assisted.  It  is  upon  that  ground 
the  court  goes — not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  aid  to  such 
a  plaintiff.  So  if  the  parties  change  sides,  and 
4O6*]  the  defendant  *bring  his  action  against 
the  plaintiff,  the  latter  would  have  the  advan- 
tage. Where  both  are  equally  in  fault,  potior 
conditio  defendentis."  "The  question,  then,  is, 
whether  the  demand  be  upon  the  ground  of 
any  immoral  act  or  conductor  upon  the  ground 
of  his  being  guilty  of  anything  prohibited  by 
law."  Holmanv.  Johnson,  Cowp.,  841.  Here, 
it  will  be  seen,  the  doctrine  is  made  to  rest 
upon  the  ground  of  public  policy.  The  con- 
tract is  made  void,  because  it  is  founded  on  an 
immoral  act.  And  in  applying  the  rule  to  the 
person  making  the  demand,  the  inquiry  is, 
whether  he  has  been  guilty  of  anything  in- 
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fringing  moral  law  or  prohibited  by  positive 
legislation. 

In  carrying  out  and  applying  these  rules,  two 
questions  arise — both  of  them  springing  out  of 
the  broad  words  of  the  legal  maxim.  First,  it 
was  doubted  how  far  a  court  should  go,  in  en- 
forcing subsequent  contracts  growing  out  of  a 
past  illegal  act  or  agreement,  but  not  immedi- 
ately forming  any  essential  part  of  such  act  or 
contract;  as  when  the  new  contract  is  either 
between  the  original  guilty  parties,  or  else 
known  to  both  sides  to  be  indirectly  connected 
with  an  illegal  transaction.  The  courts  some- 
times manifested  a  disposition  to  set  aside  all 
such  contracts,  and  to  consider  them  tainted  by 
the  original  vice  of  the  prior  transaction.  But 
it  is  now  well  settled  otherwise  in  the  courts  of 
this  country,  and  I  doubt  not  also  in  England, 
notwithstanding  some  varying  cases.  The  En- 
glish case.s  are  collected  and  reviewed  by  Ch.  J. 
Marshall,  in  Armstrong  v.  Toler,  11  Wh.,  258, 
and  I  need  not  go  over  them.  There  the  Su- 
preme Court  affirmed  the  doctrine  laid  down 
by  Judge  Washington,  in  the  Circuit  Court, 
"  that  if  the  new  promise  be  unconnected  with 
the  illegal  act,  and  founded  on  a  new  consid- 
eration, it  is  not  tainted,  although  such  illegal 
act  was  known  to  the  party  to  whom  the 
promise  was  made,  and  he  was  the  original 
contriver  of  it."  In  deciding  that  this  knowl- 
edge of  a  foregone  illegal  contract  did  not 
vitiate  a  second  contract  caused  by  that  trans- 
action, but  founded  immediately  on  a  new 
consideration,  Ch.  J.  Marshall  is  much  influ- 
enced by  the  consideration  of  the  opposing 
public  policy,  which  was  the  source  of  the 
original  doctrine.  "To connect, "says he,  "dis- 
tinct *and  independent  transactions  [*4O7 
with  each  other,  and  infuse  into  one,  perfectly 
fair  and  legal  in  itself,  the  contaminating  mat- 
ter which  infected  another,  would  introduce 
extreme  mischief  into  the  ordinary  affairs  and 
transactions  of  life  not  compensated  by  any 
accompanying  advantage."  11  Wh.,  261.  In 
spite,  then,  of  some  varying  cases  and [dicta,  we 
may  consider  the  law  as  to  such  subsequent 
contracts  as  being  well  settled  in  the  manner  in 
which  it  has  been  stated  by  Judge  Story,  Confl. 
L.,  207,  that  the  principle  of  invalidating  con- 
tracts, for  the  illegality  or  immorality  of  the 
consideration,  is  not  to  be  "  extended  to  new 
transactions,  after  the  illegal  act,  though  ac- 
companied with  knowledge  thereof."  "  Thus, 
after  goods  are  smuggled,  if  a  new  contract  is 
made  by  the  smuggling  importer  for  a  sale  to 
the  retailer,  and  by  him  to  a  tailor,  and  again 
by  him  to  a  customer,  all  these  contracts  are 
good,  though  accompanied  by  the  previous  vi- 
olation of  law."  The  present  case,  though  de- 
pending on  the  same  principle,  does  not  fall 
within  this  class,  but  belongs  to  the  second  one 
of  the  same  general  nature  to  which  I  have 
above  alluded — I  mean  those  where  the  ques- 
tion is,  how  far  does  the  plaintiff's  knowledge 
of  an  illegal  object,  use  or  intent  of  the  con- 
tract by  the  other  party,  but  in  which  he  has 
no  direct  part,  vitiate  his  right  of  action  ?  As, 
for  instance,  where  a  person  agrees  to  sell 
oods  to  another  whom  he  has  good  reason  to 
ielieve  means  to  violate  the  revenue  laws,  or 
otherwise  use  the  goods  illegally.  The  analogy 
between  these  and  the  previous  class  of  cases 
is  so  strong,  that  I  could  not  consider  the- 
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latter  alone  ;  and  the  reasons  and  decisions  on 
the  one  head,  have  a  direct  and  powerful  bear- 
ing upon  the  other. 

Guided,  then,  by  this  analogy,  and  looking 
first  to  the  reason  of  the  doctrine  (laying  aside, 
for  a  moment,  all  the  positive  authorities),  we 
cannot,  it  seems  to  me,  but  arrive  at  some  such 
conclusions  as  these  :  As  the  refusal  to  give  le- 
gal validity  to  a  contract  involving  an  immoral 
consideration,  has  in  view  the  promotion  of  the 
great  objects  of  public  policy  in  preventing  vi- 
olations of  law,  so  for  the  same  reasons,  it 
ought  never  to  be  carried  to  such  an  extent,  as 
(in  Ch.  J.  Marshall's  language,  just  cited)  "to 
4O8*]  "introduce  extensive  mischief  in  the 
ordinary  affairs  and  transactions  of  life,  not 
compensated  by  any  accompanying  advan- 
tage." Society  is  formed  for  the  common  ad- 
vantage of  all  who  compose  it ;  and  in  the 
mixed  and  imperfect  nature  of  man,  the  im- 
moral and  the  profligate,  as  well  as  the  weak 
and  ignorant  transgressors,  have  still  their 
righto,  and  must  not  be  shut  out  from  the  ben- 
efits and  protection  of  the  laws.  The  law 
itself,  if  wise,  must,  like  the  all-wise  Father  of 
all  law  and  all  wisdom,  shed  its  blessings  "  on 
the  evil  and  the  good — the  just  and  the  un- 
just." It  would  surely  be  to  carry  this  doctrine 
to  a  "  most  inconvenient  and  dangerous  ex- 
tent, if  it  were  held  a  crime."  as  Ld.  Mansfield 
said  in  Holman  v.  Johnson,  to  sell  goods  in  the 
usual  course  of  trade,  with  the  probable  knowl- 
edge that  some  of  them  may  minister  to  the 
vices  of  a  licentious  person,  or  be  so  used  as  to 
cause  a  transgression  of  some  law  of  the  rev- 
enue, or  even  of  some  ordinance  of  local  po- 
lice. Virtue  and  vice  are  too  much  mixed  up 
in  life  to  allow  of  so  impracticable  a  legal  mo- 
rality, which,  after  all,  would  serve  much 
oftener  to  protect  and  assist  fraud,  than  to 
preserve  the  authority  of  the  laws.  Thus,  it 
would  seem,  that  public  policy  could  not  go 
further  in  this  direction,  without  defeating  its 
own  ends,  than  to  refuse  to  enforce  contracts 
which  went  directly  and  immediately  to  the 
violation  of  the  laws  of  the  land  or  of  public 
morals.  It  would  defeat  its  own  ends,  if  it 
made  void  all  contracts  remotely,  indirectly, 
consequentially  or  contingently  tending  to  any 
such  violation — just  as  it  would  do  BO,  if  it  in- 
validated contracts  growing  subsequently  and 
secondarily  from  an  illegal  transaction,  but  on 
a  new  and  meritorious  consideration — which, 
at)  we  have  seen,  our  courts  hold  to  be  valid. 

Again  ;  the  application  of  the  doctrine  td 
particular  individuals  is  guided,  as  it  is  well 
laid  down  in  Holman  v.  Johnson,  Cowp.,  842, 
above  cited,  by  the  participation  in  the  guilt  of 
the  transaction.  It  rests  upon  "  the  cause  of 
action  anting  &r  turpi  causa,  or  the  party's 
transgression  of  his  country's  laws."  He  who 
•ells  anything,  or  bargains  to  do  any  act.  di- 
rectly and  immediately,  in  furtherance  of  an 
illegal  intent,  and  as  its  essential  and  ncccHMary 
4O1»*  |  means,  it  being  *known  to  him  that 
auch  intent  is  the  cause  and  reason  of  the  bar- 
gain, may  fairly  be  concluded  as  a  participator 
in  the  guilt.  In  case  of  such  an  immediate 
knowledge  and  direct  intent  to  further  an  ille- 
gal object,  by  providing  the  means  essential  to 
ft*  attainment,  he  who  furnishes  such  means, 
as*  Ld.  Ellenborough  Hays,  in  Isington  v. 
Hughes,  1  Maule  &  3.,  593.  "  may  be  said. 
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quantum  in  illo,  to  have  caused  or  procured  the 
illegal  act."  But  we  cannot,  without  a  latitude 
repugnant  to  every  principle  of  construction  of 
penal  law,  and  even  to  our  own  moral  sense, 
extend  this  notice  of  guilt  to  one  who  knows 
that  in  the  exercise  of  a  trade,  useful  and  law- 
ful, he  supplies  that  which  can  be  misapplied 
to  vicious  ends,  or  used  in  a  manner  forbidden 
by  the  policy  of  the  law.  To  give,  therefore, 
this  character  of  construction,  or  accessory 
guilt  to  a  party,  it  would  seem  necessary  that 
the  act  violating  the  law  should  be  in  his  di- 
rect intention,  and  not  merely  known  to  be  a 
possible  or  even  probable  consequence  of  his 
contract. 

From  these  considerations,  and  arguing  only 
upon  general  principles,  I  would  infer  these 
few  rules  : 

First,  that  to  invalidate  a  contract,  upon  the 
ground  of  a  plaintiff's  knowledge  that  his  part 
of  it  would  aid  an  immoral  or  illegal  act,  the 
means  furnished  by  him  must  be  such  as  are 
directly  necessary  and  essential  to  such  a  pur- 
pose, and  be  supplied  with  the  express  intent 
to  accomplish  that  object. 

The  second  rule,  the  converse  of  the  other, 
is,  that  the  bare  knowledge  that  the  person 
pursues  an  illegal  trade,  or  criminal  course  of 
life,  ought  not  to  vitiate  a  contract  made  with 
him  in  the  ordinary  course  of  business,  and 
not  directly  and  immediately  connected  with 
such  criminality,  although  the  effect  of  the 
contract  might  be  to  facilitate  such  an  object. 

The  conclusions  to  which  I  have  thus  been 
brought  by  general  reasoning,  are  confirmed 
by  the  best  and  most  numerous  authorities,  and 
will  at  the  same  time  explain  and  reconcile 
some  of  them  that  must  at  first  strike  the 
reader  as  contradictory,  and  have  been  so  rep- 
resented in  the  elementary  books.  Thus,  in 
Lightfoot  v.  Tenant,  1  Bos.  &  *P.,  551,  [*41O 
in  Biggs  v.  iMwrence,  3  T.  R.,  454  ;  Waymell 
v.  Reed,  5  T.  R,  599.  the  courts  held  that  the 
contract  for  the  sale  of  goods  was  void,  where 
it  entered  directly  into  it  that  the  same  should 
be  smuggled  or  exported  contrary  to  law,  as 
where  they  were  to  be  put  up  in  a  particular 
manner,  fit  only  for  that  purpose,  or  delivered 
at  a  particular  place,  out  of  the  course  of  fair 
trade,  so  as  to  leave  no  doubt  of  the  intention. 
Again  ;  where  drugs  are  sold  by  a  druggist  to 
a  orewer,  for  the  express  and  sole  purpose  of 
being  mixed  with  the  liquor,  in  a  manner  for- 
bidden by  statute,  in  consideration  of  the  pub- 
lic health  though  the  druggist  had  no  further 
part  in  violating  the  law  than  selling  the  drugs 
for  that  known  purpose,  it  was  held  that  he 
sold  them  '*  in  order  to  enable  the  vendee  to 
use  them  for  illegal  purposes,  and  could  not 
recover  the  price. "  1  Maule  &  S.,  593. 

But  on  the  other  hand,  where  articles  of 
dress  were  sold,  as  in  Howry  v.  tiennett,  \ 
Camp.,  848,  or  where  lodgings  were  let,  as  in 
Cripp  v.  Churchill,  cited  in  1  Bos.  &  P.,  840.or 
Vanning,  etc.,  done  for  prostitutes,  as  in  IJayd 
v.  Johnton.  Id.,  841,  it  was  held  that  the  pale 
!  of  the  articles  of  dress,  the  lease  of  lodgings, 
the  washing,  etc.,  were  general  contracts,  and 
"would  not  be  vitiated  by  knowledge  of  the 
probable  use  to  which  the  articles  might  be 
applied;"  aliter,  when  the  party  expected  lobe 
paid  from  the  profits  of  prostitution.  So, again, 
i  in  Hodgson  v.  Temple,  5  Taunt.,  181,  where 
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spirits  were  sold  with  the  knowledge  that  the 
buyer  was  engaged  in  the  double  business  of 
distilling  and  retailing  liquors,  which  two  lines 
of  business  were  forbidden  (probably  on  ac- 
count of  the  policy  of  the  excise  laws),  under 
a  penalty  to  be  carried  on  by  the  same  person, 
the  contract  was  enforced.  Sir  James  Mans- 
field, Ch.  J.  of  the  C.  B.,  said,  to  invalidate  it, 
"would  be  to  carry  the  law  much  further  than 
it  had  yet  been  done.  The  mere  selling  of 
goods,  knowing  that  the  buyer  will  make  an 
illegal  use  of  them,  is  not  sufficient  to  deprive 
the  vendor  of  his  just  right  of  payment.  To 
effect  that,  it  is  necessary  that  the  vendor 
should  have  a  share  in  the  illegal  transaction." 
In  that  case,  the  carrying  on  two  trades  to- 
gether, either  of  which  was  innocent,  was  the 
411*]  violation  of  the  law,  and  with  *this 
the  original  seller  of  the  liquor  had  nothing  to 
do;  it  had  no  bearing  upon,  nor  was  the  in- 
ducement to  his  contract. 

To  apply  these  views  and  rules  to  the  case 
now  under  judgment:  By  a  law  of  this  State, 
it  is  illegal  for  a  foreign  corporation  to  dis- 
count paper  and  issue  notes,  or  keep  an  office 
therefor,  within  this  State.  But  the  business  of 
redeeming  and  purchasing  the  paper  of  foreign 
banks  coming  here  in  the  course  of  trade,  is 
one  of  great  commercial  convenience,  not  pro- 
hibited to  any  private  citizen,  and  expressly 
allowed  by  statute  to  some  of  our  chartered 
companies.  Van  Duzer,  the  plaintiff  in  the 
court  below, is  a  broker,  engaged  in  that  trade, 
and  had,  before  the  contract,  bought  or  re- 
deemed notes  issued  by  the  Washington  Bank- 
ing Co.,  chartered  in  N.  J.,  and  carrying  on 
business  there.  The  defendant  below,  DeGroot, 
who  is  president  of  that  Bank, agrees  with  him 
to  redeem  and  pay  for  in  N.  Y.,  all  such  notes 
of  that  Bank  as  Van  Duzer  should  redeem  at 
certain  rates;  on  which  consideration  he  un- 
dertakes to  redeem  them.  De  Groot  now  pleads 
that  the  agreement  was  for  the  benefit  of  the 
Washington  Banking  Co.,  "the  better  to  ena- 
ble them  to  issue  their  paper,  and  discount 
notes  in  the  City  of  N.  Y. ,"  where  they  illegally 
kept  an  office,  and  actually  did  so  issue  notes, 
of  all  which  Van  Duzer  had  notice.  It  is  not 
averred  that  Van  Duzer  made  himself  a  party 
to  the  illegal  transaction  by  drawing  his  prol- 
its  or  compensation  from  it,  or  their  being  con- 
tingent upon  it;  nor  that  he  furnished  any  di- 
rect and  immediate  means  of  such  illegal  bank- 
ing; as,  for  instance,  by  deviating  from  the 
ordinary  course  of  his'business,  to  give  spe- 
cial currency  to  the  notes  illegally  issued;  or 
that  the  illegal  business  depended  directly  upon 
the  notes  so  issued  being  redeemed  in  the  City 
of  N.  Y.  On  the  contrary,  the  plea  admits  that 
the  defendant  agreed  to  receive  from  Van  Du- 
zer all  the  notes  of  the  Co.  which  he  might  re- 
deem, however  issued;  that  is,  whether  in  N. 
J.,  where  they  might  be  legally  issued,  or  in 
this  State.  The  agreement  then,  in  my  judg- 
ment, is  legal,  and  cannot  be  vitiated  by  tbjfc 
general  knowledge  that  it  would,  consequen- 
412*]  tially,  *"the  better  enable  a  third  party 
to  carry  on"  a  business  forbidden  by  law,  in 
which  the  plaintiff  below  had  no  direct  con- 
cern. His  intention  was,  to  give  general  cur- 
rency to  the  paper  of  the  Bank,  but  not  spe- 
cially to  aid  the  infraction  of  our  laws  in  rela- 
tion to  those  of  them  issued  here.  The  case  co- 
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incides,  therefore,  in  principle,  with  Holman 
v.  Johnson,  with  Hodgson  v.  Temple,  and  Lloyd 
v.  Johnson,  above  cited;  but  it  is  still  stronger 
than  they  are,  as  the  contract  is  not  with  the 
very  party  actually  engaged  in  the  illegal  trans- 
action, and  is  for  a  new  and  distinct  consider- 
ation, and  so  far  governed  by  the  analogy,  at 
least,  of  the  rule  in  Armstrong  v.  Toler,  11 
Wh.,  256, -above  cited,  "that  a  promise,  un- 
connected with  the  illegal  act,  and  founded  on 
a  new  consideration,  is  not  vitiated  by  the 
knowledge  of  such  illegality."  These  pleas 
were, therefore,  in  my  judgment, properly  over- 
ruled by  the  Superior  Court. 

I  agree,  moreover,  with  the  two  courts  be- 
low, as  to  the  effect  of  the  foreign  bills  under 
$5,  illegal  by  our  Restraining  Act,  which  were 
left  for  redemption  by  Van  Duzer  with  the  oth- 
ers. This  fact  forms  no  bar  to  his  action,  but 
goes  simply  to  the  amount  of  the  recovery  at  the 
trial,  reducing  it  by  the  value  of  these  notes. 
Judge  Bronson  has  put  this  chiefly  on  the 
ground  that  it  is  not  alleged  that  the  agree- 
ment extended  to  these  small  bills,  but  merely 
that  a  part  of  the  bills,  for  which  payment  was 
demanded,  were  of  that  denomination.  This  is 
correct,  and  we  have  no  right  to  presume  an 
illegal  agreement.or  to  make  it  out  by  mere  in- 
ference. But  I  rest  my  own  opinion  on  a  broad- 
er ground,  because  even  if  the  illegal  redemp- 
tion of  these  small  bills  did  enter  into  the  con- 
templation of  the  parties,  as  a  part  of  the  con- 
tract, and  had  been  so  alleged  and  admitted,  the 
legal  result  would  not  have  been  varied.  The 
agreement  is  void,  so  far  by  the  operation  of 
our  Restraining  Act,  and  the  amount  of  the 
recovery  so  far  diminished;  but  the  rest  of  the 
agreement  would  stand.  -'When  the  transac- 
tion is  of  such  a  nature  that  the  good  part  of 
the  consideration  can  be  separated  from  what 
is  bad,  the  courts  will  make  the  distinction;  for 
the  common  law  doth  decide  according  to  com- 
mon *reason;  and  having  made  that  [*413 
void  which  is  against  law,  lets  the  rest  stand." 
2  Kent,  Com. ,  4§7,  and  cases  cited.  I  have  read 
the  cases  referred  to  by  Chancellor  Kent,  and 
rest  my  opinion  upon  the  reasons  assigned  in 
them  by  Ch.  Justices  Kenyon  and  Ellenborough 
not  less  than  on  the  authority  of  the  decisions 
themselves.  The  only  exception  to  the  rule  is, 
where  the  good  and  the  void  consideration  are 
so  mixed,  and  the  contract  so  entire,  that  there 
can  be  no  apportionment;  which  is  clearly  not 
the  case  here.  Otherwise,  the  principle  is.that 
when  any  matter  void  by  statute  is  mixed  with 
good  matter,  entirely  independent  of  it,  the 
good  part  shall  stand  and  the  rest  be  void. 
This  rule  holds  even  when  the  prohibited  con- 
sideration forms  a  direct  and  positive  part  of 
the  contract.  A  fortiori,  it  should  apply  here, 
when  the  illegal  redemption  of  a  part  of  the 
notes  issued  by  the  Bank  (such  as  might  be  less 
than  $5)  was  only  an  accidental  and  contingent 
part  of  the  bargain,  which  might  have  been 
literally  executed  without  redeeming  a  dollar 
of  that  sort  of  paper. 

Some  other  points  are  brought  under  our  re- 
view on  the  exceptions  taken  to  the  charge  of 
Judge  Oakley  on  the  trial.  I  can  see  no  grounds 
for  granting  a  new  trial  on  these  exceptions. 
The  judge's  charge  appears  to  be  sustained  by 
the  evidence  as  it  is  before  us  on  paper.  Even 
did  it  not  appear  so,  I  cannot  consider  it  good 
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ground  for  disturbing  a  verdict,  that  the  judge 
erred  in  the  view  he  took  of  any  fact  in  eyi- 
dence,  or  on  the  degree  of  weight  he  gave  to 
any  part  of  the  testimony,  provided  the  whole 
was  submitted  to  the  judgment  of  the  jury, 
unaccompanied  by  any  misdirection  as  to  the 
law.  The  opinion  of  Chancellor  Kent,  in  the 
Ins.  Co  v.  Walden  12  Johns.,  513,  which  was 
sustained  by  a  majority  of  the  Court  for  the 
Correction  of  Errors,  settles  the  general  law, 
and  vindicates  and  marks  out  the  rights  of  ju- 
ries. The  line  between  the  direction  of  a  judge 
bearing  on  the  law,  and  furnishing  the  ground 
for  setting  aside  a  verdict  under  it,  and  an  opin- 
ion on  the  facts  for  the  guidance  of  the  jury, 
must  sometimes  be  shadowy  and  indistinct; 
but  that  of  Judge  Oakley,  especially  as  to  the 
414*]  'testimony  of  Homan,  I  think,  falls 
clearly  within  Chancellor  Kent's  definition  in 
the  case  referred  to.  It  is  delivered  as  "a  mere 
opinion,  and  not  as  a  direction;  and  the  jury 
were  to  decide  the  fact  upon  their  own  view 
of  the  case;"  for  Judge  O.  stated  his  view  of 
the  testimony,  and  then  added:  "If  the  jury 
viewed  the  testimony  in  the  light  he  had  stated, 
the  plaintiff  was  entitled  to  their  verdict."  To 
set  aside  a  verdict,  on  such  grounds,  seems  in 
hostility  to  the  nature  and  character  of  the  trial 
by  jury.  Its  effect  would  be,  in  a  good  degree, 
to  substitute  a  court  of  review,  to  whom  the 
evidence  comes  in  a  meagre  and  condensed 
form,  in  place  of  the  court  and  jury,  who  have 
the  living  witnesses  before  them.  The  tenden- 
cy of  such  an  interference,  if  frequent,  would 
be  to  cut  off  from  the  jury  the  advantage  they 
may  derive  from  the  experience  of  the  judge, 
whilst  at  the  same  time  it  would  abridge  their 

?ust  rights,  and  habituate  them  and  the  bar  to 
ook  elsewhere  than  to  the  honest  exercise  of 
their  independent  judgment,  for  a  correction 
of  any  mistake  of  the  judge  on  the  facts  sub- 
mitted to  their  decision. 

The  only  part  of  Judge  Oakley's  charge  that 
seems  at  all  open  to  argument  as  a  misdirection 
as  to  the  law,  is  that  in  which  he  expressed  his 
view  of  the  authority  of  the  defendant  to  make 
a  contract  as  an  agent  for  the  Bank.  The  de- 
fendant's counsel  alleged  that  this  was  a  con- 
tract with  the  defendant  as  president  of  the 
Bank,  in  its  behalf,  as  its  agent.  The  judge 
charged  that  it  was  necessary  that  the  defend- 
ant should  establish  this  to  the  satisfaction  of 
the  jury;  that  the  defendant  showed  no  au- 
thority whatever  to  make  this  contract  on  be- 
half of  ttte  Bank;  that  as  president,  merely,  he 
bad  no  such  right ;  and  that  it  did  not  appear 
that  there  was  any  resolution  of  the  Bank,  or 
any  act  of  the  directors,  to  authorize  it;  that 
the  defendant  having  thus  contracted  in  terms 
which  purported  to  bind  him  personally,  and 
showing  no  authority  from  the  bank  to  bind  it, 
must  be  considered  as  contracting  with  the 
plaintiff  on  bis  own  behalf."  It  was  insisted 
in  argument,  that  a  corporation  was  not  now 
held  to  auch  strict  rulea  as  formerly,  and  that 
it  did  not  require  a  formal  act  or  resolution  to 
4 1 5*1  make  a  contract  or  to  enable  an  *agent 
to  bind  them.  This  is  true.  Still  I  see  no  legal 
error  in  the  judge's  language.  He  statea  the 
,  law  aa  it  actually  is,  although  in  the  briefest 
and  most  general  terms.  There  must  have  been 
either  a  formal  resolution,  or  some  oilier  act 
formal  or  informal  of  the  directors,  by  which 
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they  gave  either  a  direct  agency  to  the  presi- 
dent, or  an  implied  assent  holding  him  forth  as 
their  agent,  which  the  mere  naked  fact  of  his 
being  president  could  not  make  him. 

If  it  should  yet  be  thought  that  the  judge's 
words  do  not  convey  this  view,  and  left  the 
jury  in  the  dark  as  to  some  mode  in  which  the 
Bank  could  bind  itself,  I  must  yet  hold,  that 
such  an  omission  would  not  authorize  a  new 
trial,  unless  the  judge's  attention  was  at  the 
time  called  to  the  point  as  material.  The  rea- 
soning of  Ch.  J.  Marshall,  in  the  latter  part  of 
the  case  of  Tolen  v.  Armstrong, on  which  I  have 
so  much  relied  on  other  points  in  this  case,  is 
conclusive  in  my  mind  on  this  head  even  with- 
out the  aid  of  the  numerous  authorities  in  the 
courts  of  this  State,  sustaining  the  same  doc- 
trine, as  cited  by  the  learned  counsel  for  the 
defendant  in  error,  in  the  argument  before  this 
court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Beckwith,  Downing,  Edwards,  Hull, 
Hunter,  Lacy,  Lawyer,  Lee,  H.  A.  Livingston, 
Loomis,  Spraker,  Van  Dyck,  Willes — 14. 

In  the  negative — Senators  L.  Beardsley,May- 
nard.  Skinner,  Sterling,  Verplanck,  Wager— %. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  the  necessary  orders 
entered. 

Reversing— 17  Wend.,  170. 

Distlntfuished-12  N.  Y.,  506 ;   4  Barb..  528. 

Cited  in— 25  Wend.,  650;  H.  &  D..  259 ;  Clarke,  453  ; 
4  N.  Y.,  481;  20  Barb.,  437;  5  Bos.,  650 ;  7  Rob.,  80  ;  1 
E.  D.  S.,  93;  4  E.  D.  8..  581 ;  12  Abb.  N.  S.,  212;  62  Barb. 
210 :  6  Hun,  73 :  12  Wall,  348;  29  Cal.,  271, 272;  30  Cal.. 
524 ;  50  Mo..  379 :  28  Ohio  St.,  539;'  49  Am.  Dec..  273 ;  2 
Am.  Rep.,  208  (48  N.  H.,  133);  32  Am.  Rep..  517  (12  S. 
C..  567J. 
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THE  PEOPLE,  ex  rel.  W.  S.  SEARS. 

Leasehold  Estates  or  Terms  for  Tears  and  Chattel 
Interests — Redemption  of  Lands — Revised  Stat- 
utes. 

Leasehold  estates  or  terms  for  years,  and  chattel 
interests,  were  not  within  the  provisions  of  the  Re- 
vised Statutes  relative  to  the  redemption  of  lands 
sold  under  execution  ;  now,  however,  by  the  Act  of 
1837. where  leasehold  property,  in  which  the  lessee  or 
his  assignee  has  an  unexpired  term  of  at  least  live 
years,  is  sold  under  execution,  the  property  may  be 
redeemed— so,  also,  where  the  lessee  or  assignee  Is 
possessed  of  any  building  erected  on  the  demised 
premises. 

Citations— 2  R.  8.. 24.  sees.  6, 42.  45,  49,  182 ;  sees.  96, 
Ml;  267.  sec.  27:  298.  sees.  42,  46-49;  359,  sees.  3,  12;  3ftt. 
sec.  2:  870,  374.  sec.  64 :  19  Johns..  73:  2  Cow..  497;  5! 
III.  Com..  16.  17.  888.  887;  3  Kent,  Com.,  401  ;  1  Johns. 
Cat..  223,  224.  402;  Co.  Lltt..  19.  20  a:  Perk..  114: 
PnvtEst..  K3H;  Wood.  Inst.,  114:  1  N.  H.,  350;  « 
Mass..  419;  2  Cow.,  497. 

ERROR  from  the  Supreme  Court.  Wester- 
velt,  as  sheriff  of  the  City  and  County  of 
N.  Y..  by  virtue  of  several  writs  of  fieri facias, 
Feb.  28,  1884,  sold  all  the  interest  of  the  de- 
fendants in  the  execution,  in  certain  leasehold 
premises,  which  had  been  demised  Mnr.  21, 
1883.  for  the  term  of  21  years,  to  W.  S.  Sears, 
for  the  sum  of  |>400.  whn  paid  the  amount  of 
the  bid  and  claimed  an  absolute  assignment  of 
the  premises  purchased.  The  sheriff  refused  to 
give  htm  anything  more  than  a  mere  certificate 
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of  sale.  Subsequently  one  Storm  appeared  and 
claimed  the  right  to  redeem  the  premises  un- 
der a  purchase  made  by  him  of  the  defendants 
in  the  execution,  who  had  executed  to  him  an 
assignment  on  the  day  that  the  premises  were 
sola  by  the  sheriff.  The  sheriff  permitted 
Storm  to  redeem.  The  relator  refused  to  re- 
ceive the  redemption  money,  and  applied  to  the 
Supreme  Court  for  a  mandamus,  commanding 
the  sheriff  to  execute  to  him  a  deed  of  assign- 
ment of  the  premises.  The  mandamus  was 
granted.  See  opinion  of  Judge  Cowen,  deliv- 
ered in  Supreme  Court,  17  Wend.,  675,  et  seq. 
The  sheriff  sued  out  a  writ  of  error.  The  cause 
was  argued  here  by, 

Mr.  T.  R.  Green,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  the  relator  in  Supreme 
Court. 

After  advisement,  the  following  opinion  s  were 
delivered: 

417*]  *By  the  Chancellor.  The  question 
presented  in  this  case  is  whether,  previous  to  the 
Act  of  May,  1837, '  a  term  for  years  in  real  es- 
tate was  subject  to  redemption  from  a  sheriff's 
sale,  under  the  general  provisions  of  the  Re- 
vised Statutes  ;  and  whether  it  was  so  or  not, 
depends  upon  the  true  construction  and  mean- 
ing of  the  term  "  real  estate,"  as  used  by  the 
Legislature  in  the  article  of  the  Revised  Stat- 
utes relative  to  executions  against  property, 
particularly  in  the  42d  and  the  several  follow- 
ing sections  of  that  article.  2  R.  S.,  370.  The 
Act  of  1837,  so  far  as  a  mere  legislative  con 
struction  can  be  used  for  the  purpose  of  ex 
plaining  the  meaning  of  a  previous  statute  has 
disposed  of  that  question;  but  as  this  case  arose 
previous  to  that  Act,  it  becomes  necessary  for 
this  court  to  examine  the  question  as  to  the 
correctness  of  that  construction. 

The  term  "  real  estate,"  when  applied  to  an 
interest  in  lands  or  other  real  property,  in- 
cludes all  estates  or  interests  in  such  real  prop 
erty  which  are  held  for  life  or  some  greater 
estate,  but  does  not  embrace  terms  for  years 
and  other  chattel  interests  in  land,  which,  as 
between  the  heirs  at  law  and  the  personal  rep 
resentatives,  belong  to  the  latter,  upon  the 
death  of  the  owner  thereof.  Hence  it  was  set- 
tled that  the  Act  of  1813,  which  declared  that 
judgments  recovered  in  courts  of  record  to  be 
a  lien,  upon  all  the  lands,  tenements  and  real 
estate  of  the  judgment  debtor  must  be  docket- 
ed, did.  not  make  the  judgment  a  lien  upon 
terms  for  years  and  other  chattels  real.  Put- 
nam v.  Westeott,  19  Johns.,  73  ;  Merry  v.  Hal- 
let,  2  Cow.,  497.  The  Revised  Statutes,  how- 
ever, have  unquestionably  extended  the  Her 
of  judgments  and  decrees  to  all  such  chatte 
interests  in  lands  or  other  real  property,  by  the 
addition  of  the  term  "chattels  real"  to  describe 
such  interests,  2  R.  S.,  182,  sees.  96.  101;  Id. 
418*]  359,  *secs.  3,  12;  and  the  same  term  is 
used  in  the  2d  section  of  the  title  of  the  Re 
vised  Statutes  relative  to  executions  and  the 

1— The  alternative  mandamus  in  this  case  was 
granted  in  Nov.  1836,  and  at  the  ensuing:  session  of 
the  Legislature,  a  law  was  passed  extending1  the 
provisions  of  the  Revised  Statutes  relative  to  the 
sale  and  redemption  of  real  estate  to  leasehold  prop- 
erty, where  the  lessee  or  his  assignee  has  an  unex- 
piredterm  of  at  least  five  years ;  and  also  where  the 
lessee  or  assignee  is  possessed  of  any  building  or 
buildings  erected  on  the  demised  premises.  Stat. 
sees.  1837,  p.  540. 
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duties  of  officers  thereon.     Id.,  363.     But  in 
h«  second  article  of  that  title,  which  article 
;ontains  the  provisions  relative  to  the  redemp- 
tion of  property  sold  on  execution,  the  terms 
'  goods,  chattels  and  real  estate  '*  are  alone 
used,  leaving  it  doubtful,  in  some  cases  at 
least,  whether  terms  for  years  and  other  chat- 
tels real  were  intended  to  be  embraced  by  the 
description  of  chattels,  or  by  the  term  "real 
estate."    This  latter  term,  as  we  have  before 
seen,  did  not  embrace  chattel  interests  in  real 
property  according  to  the  common  law,  and 
the  Act  of  1818,  relative  to  the  lien  of  judg- 
ments. Hence  we  are  left  to  conjecture,  wheth- 
er the  Legislature,  by  the  use  of  the  term  "real 
estate,"  meant  to  a  make  such  chattel  interests, 
as  well  as  freehold  estates,  redeemable  when 
sold  on  execution.     One  reason  for  supposing 
that  such  interests  were  not  intended  to  be  em- 
braced and   made  redeemable  under  the  de- 
scription of  real  estate  is,  that  none  of  the  pro- 
visions relative  to  redemption  apply,  either  in 
terms  or  by  necessary  implication,  to  such  in- 
terests; and  another  reason  is,  that  some  of  those 
provisions  should  have  been  differently  framed, 
if  it  was  intended  that  such  interests  should 
be  redeemable;  I  allude  particularly  to  the  pro- 
visions of  the  46th  and  64th  sections.    2  R.  S., 
370,  374.     The  1st,  which  provides  for  the  re- 
demption of  the  premises  in  case  of  the  death 
of  the  owner,  authorizes  a  redemption  by  the 
heirs  or  devisees,  who  are  the  proper  persons 
to  redeem  a  descendible  freehold  interest;  but 
it  makes  no  provision  for  the  redemption  of  a 
term  for  years,  by  the  personal  representatives 
of  the  decedent,  upon  whom  the  succession  in 
such  an  interest  in  real  property  is  cast  by  law, 
and  in  whom  the  legal  title  would  be  vested  in 
case  of  redemption,   for  the  benefit  of  the 
widow  and  next  of  kin  or  legatees.     And  the 
64th  section  requires  the  property  to  be  held  in 
trust  for  the  .heirs  of  the  purchaser,  or  the  re- 
deeming creditor,  where  he  dies  after  the  sale 
or  redemption  of  the  property,  and  before  the 
conveyance  by  the  sheriff ;   but  it  makes  no 
provision  for  the  conveyance  of  a  term  of  years 
in  such  a  case  to  the  personal  representatives, 
in   trust  for  the  legatees,  or  the  widow  and 
*next  of  kin  who  would  be  entitled  to  [*419 
such  an  interest  in  land,  as  personal  property, 
under   the  Statute  of  Distributions.     On  the 
other  hand,  the  term  real  estate,  in  some  of  the 
provisions  of  that  article,   particularly  that 
which  relates  to  the  form  of  the  execution, 
seems  to  have  been  intended  to  embface  every 
interest  in  real  property  which  was  subject  to 
the  lien  of  the  judgment.  2  R.  S.,  267,  sec.  27. 
In  this  state  of  uncertainty  as  to  what  was 
the  intention  of  the  Legislature  in  relation  to 
the  right  to  redeem  chattel  interests  in  land 
sold  under  execution,  I  am  disposed  to  concur 
with  the  Supreme  Court  in  giving  the  common 
law  meaning  to  the  term  "  real  estate  "  in  the 
provisions  of  the  statute  which  relate  to  the  re- 
demption of  property  from  such  sales  ;    and 
particularly,  as  the  Legislature  has  sanctioned 
that  construction  by  the  Act  of  1837,  and  has 
made  a  proper  provision  for  all  future  cases.  I 
shall,  therefore,  vote  to  affirm  the  judgment 
of  the  court  below. 

By  Senator  Edwards.     The  question  here 
is,  whether  Storm,  the  purchaser  under  the  de- 
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fendants  in  the  executions,  had  a  right  to  re- 
-deera.  He  had  not  such  right  unless  it  is  given 
to  him  by  the  statute.  The  right  to  redeem  is 
claimed  under  the  42d  section  of  2  R.  S.,  293, 
which  declares  that  upon  the  sale  of  real  estate 
by  virtue  of  any  execution,  the  officer  making 
the  same  shall  make  out  and  subscribe  dupli- 
cate certificates  of  such  sale,  containing  a  pa,r- 
ticular  description  of  the  premises  sold,  the 
price  paid  for  each  distinct  lot  or  parcel,  the 
whole  consideration  money  paid,  the  time 
when  such  sale  will  become  absolute,  and  that 
the  purchaser  will  be  entitled  to  a  conveyance 
pursuant  to  law.  The  45th  section  declares 
the  time  when  and  the  terms  on  which  it  may 
be  redeemed;  the  46th,  47th  and  48th  sections, 
the  persons  who  may  redeem;  and  the  49th  sec- 
tion, the  effect  of  such  redemption,  which  is  to 
render  the  sale  void.  The  only  property  this 
statute  has  authorized  the  redemption  of  is 
real  estate  ;  and  unless  it  can  be  shown  that 
leasehold  estate  for  a  term  of  years  is  real  es- 
tate, this  was  not  a  case  within  the  provisions 
of  the  statute  ;  Storm  had  no  right  to  redeem, 
and  by  paying  the  money  to  the  sheriff  he  did 
not  render  the  sale  void. 
4  2O*]  *I  am  aware/the  definition  to  real 
estate  has  been  given  exceedingly  broad  by 
elementary  writers,  and  at  first  view  it  would 
appear  to  be  sufficiently  so  to  comprise  this 
species  of  property.  Blackstone  says  that  es- 
tates real  or  things  real  are  such  as  are  perma- 
nent, fixed  and  immovable.  2  El.  Com.,  16, 
17.  Chancellor  Kent  says  things  real  consist  of 
lands,  tenements  and  hereditaments.  3  Kent, 
Com.,  401.  And  in  the  case  of  Vredenbergh  v. 
Murru,  I  Johns.  Cas.,  223,  the  court  seems  to 
assume  that  "tenements"  include  leasehold 
•estates,  and  hence,  probably,  the  inference  has 
been  drawn  that  leasehold  estates  were  real  es- 
tates. But  it  is  evident  the  elementary  writers, 
who  have  given  this  broad  definition  to  the 
term  "  real  estate,"  never  entertained  the  idea 
that  leasehold  estates  for  years  were  real  es- 
tates; for  when  Blackstone  treats  of  leasehold 
•estates,  he  says  they  are  called  "real  chattels," 
being  an  interest  issuing  out  of  or  being  an- 
nexed to  real  estate ;  and  he  describes  lease- 
hold estates  as  possessing  one  quality  of  real 
estate  and  wanting  all  the  rest,  and  hence  he 
calls  these  estates  chattels  real.  2  Bl.  Com., 
886,  387.  Most  if  not  all  the  elementary  writ- 
•era,  when  speaking  technically  of  the  term 
"  real  estate,  confine  and  limit  its  meaning  to 
a  freehold  estate,  Co.  Lilt.,  19,  20  a;  Perk.. 
114;  Prest.  Est.,  839;  Wood,  Inst.,  114,  and 
some  of  the  authors  to  which  I  have  referred 
exclude,  in  express  terms,  leasehold  estates.  1 
think,  therefore,  we  are  fully  warranted  in 
coming  to  the  conclusion,  that  the  Legislature 
did  not  intend  to  embrace  leasehold  estates 
within  the  term  real  estate,  but  that  they  In- 
tended to  make  use  of  the  expression  "real  es- 
tate" in  its  common,  ordinary,  well  known 
ini->ining.  for  they  have  confined  the  provisions 
of  the  Act  to  the  fee  of  the  land.  The  object 
the  Legislature  appears  to  have  had  in  view, 
wax  the  protection  of  the  rights  of  the  owners 
of  the  fee  of  the  land,  by  preventing  it  from 
being  sacrificed  on  the  sale  by  judgment  cred- 
itors, and  also  to  protect  the  equitable  rights 
•of  judgment  creditors  who  did  not  sell,  and 
ithuir  representatives,  by  affording  an  oppor- 
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tunity  to  redeem  according  to  the  priority  of 
their  liens  upon  the  real  estate  sold.  But  the 
Legislature  could  not  have  had  in  view  the  in- 
terest of  tenants  for  years  in  their  leasehold 
*estates,  for  judgments  were  not  liens  [*421 
upon  these  estates.  Vredenburgh  v.  Morri*,  1 
Johns.  Cas.,  224;  Merry  v.  Hallet,  2  Cow.,  497. 
A  leasehold  for  any  number  of  years  is  only  a 
a  personal  estate,  and  was  bound  only  from 
the  delivery  of  the  execution,  and  not  from  the 
docketing  of  the  judgment,  which  has  no  lien 
upon  it.  Besides,  it  is  sold  like  other  personal 
property.  Brewnter  v.  Hill,  1  N.  H.,  350;  5 
Mass.,  419. 

Our  statute  seems  to  recognize  this  species 
of  property  as  personalty,  and  not  as  realty. 
Hence  it  has  declared  leases  for  years  shall  be 
deemed  assets,  and  shall  go  to  the  executors  or 
administrators  to  be  applied  and  distributed  as 
a  part  of  the  personal  estate  of  the  testator  or 
intestate.  2  R.  8.,  24,  sec.  6.  The  statute,  in 
describing  the  property  that  may  be  sold  and 
redeemed,  describes  it  as  real  estate  only.  Sec. 
42.  In  declaring  the  time  within  which  it  may 
be  redeemed,  and  the  manner  of  redemption, 
it  describes  it  as  real  estate,  sec.  45:  and  in  so 
declaring  the  effect  of  the  redemption  after 
sale,  it  describes  it  as  real  estate,  sec.  49.  Be 
sides,  if  leasehold  estate  or  other  personalty 
was  intended  to  be  included,  why  was  it  not 
so  declared  in  express  terms?  It  was  too  im- 
portant a  portion  of  estates  sold  on  execution, 
to  have  been  casually  or  inadvertently  omitted, 
or  left  to  be  inferred  from  the  phraseology 
made  use  of  in  the  statute.  Again;  is  {trea- 
sonable to  suppose  the  Legislature  would  have 
selected  this  species  of  property  on  which  the 
judgment  was  no  lien,  bound  only  by  the  de- 
livery of  the  execution  to  the  sheriff,  and  not 
have  extended  the  right  of  redemption  to  all 
other  property  bound  by  the  delivery  of  the 
execution,  when  this  forms  but  a  small  propor- 
tion of  such  property?  Nor  can  it  be  inferred 
from  the  principles  on  which  the  Act  itself  is 
founded.  Leasehold  estates  are  often  only 
from  year  to  year,  and  frequently  less  than  a 
year,  and  then  expire;  but  by  the  statute,  the 
right  of  redemption  is  from  12  to  15  months, 
and  if  it  were  intended  to  be  applied  to  this 
species  of  estates,  the  term  would  frequently 
expire  before  the  expiration  of  the  time  to  re- 
deem; and  as  to  all  such  cases,  the  statute 
would  be  *perfectly  nugatory.  Again;  [*422 
if  this  species  of  property  was  included  in  the 
original  Act,  why  did  the  Legislature,  in  the 
session  of  1837,  pass  an  Act  expressly  for  the 
purpose  of  subjecting  the  same  property  to 
the  right  of  redemption? 

From  the  best  reflection  I  have  been  able  to 
give  to  the  case  under  review,  I  am  decidedly 
of  the  opinion  that  the  statute  we  are  consider- 
ing does  not  allow  the  right  of  redemption  on 
leasehold  estates  for  years,  sold  on  execution, 
and  that  the  Legislature  which  passed  the  Act 
did  not  so  intend;  that  previous  to  the  passing 
of  the  Act  of  1837  it  was  a  chattel  interest  and 
liable  to  be  sold  like  other  chattel  interests, 
without  the  right  of  redemption.  I  am  of  the 
opinion,  therefore,  that  the  Rale  is  not  affected 
by  the  redemption,  but  is  still  valid,  and  that  it 
transferred  the  interest  in  the  unexpircd  term 
to  the  relator  and  that,  therefore,  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 
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By  Senator  Verplanck.  The  only  ques- 
tion here  is,  -whether  the  words  "  real  estate" 
in  the  Revised  Statutes  relating  to  executions 
and  sales  under  them  comprehends  "terms  for 
years"  or  chattels  real,  so  as  to  give  the  debtor 
or  his  assignee  a  right  to  redeem. 

It  is  quite  clear,  that  in  the  sense  of  the  En- 
glish common  law,  the  term  "  real  estate"  did 
not  comprehend  "  terms  for  years,"  which  are 
chattels  real  and  personal  property;  neitherdid 
the  word  "  tenements,"  though  comprehend- 
ing incorporeal  as  well  as  corporeal  rights,  ap- 
ply to  any  estate  in  them  for  years  only.  Some 
dicta  of  former  judges  in  the  courts  of  this 
State  contradict  this,  but  they  are  certainly  er- 
roneous, if  we  take  the  words  in  their  strict 
common  law  sense.  The  authorities  collected 
by  Judge  Cowen  are  decisive  to  this  point,  if 
there  could  be  any  doubt;  but  the  usage  is  uni- 
form in  English  law. 

Yet  it  appears  that  a  looser  sense  of  the 
phrases  in  question  had  crept  into  the  former 
legislation  of  this  State!  as  expounded  by  sev- 
eral decisions  of  our  Supreme  Court.  Had  the 
present  case  occurred  before  the  revision  and 
re  enactment  of  those  statutes,  I  should  have 
423*]  doubted  whether  the  ""Legislature  had 
not  intended  to  use  the  words  "  real  estate"  in 
the  large  and  untechnical  sense  contended  for 
by  the  plaintiffs  in  error.  But  in  the  revision 
of  our  statutes  the  strict  legal  sense  of  the 
phrase  has  been  generally  restored,  and  in  this 
very  title  the  words  "  lands.tenements,  real  es- 
tate" and  "  chattels  real,"  are  used  so  as  to 
make  the  distinction  between  them.  The  con- 
text, too,  and  the  subsequent  provisions  as  to 
the  redemption  are  only  applicable  to  real  es- 
tate in  the  old  and  strict  sense.  I  cannot, 
therefore,  doubt  the  intention  of  the  Legisla- 
ture or  the  Revised  Statutes  to  use  these  tech- 
nical words  of  the  common  law  in  their  strict 
sense,  except  where  otherwise  defined. 

The  decision  of  the  Supreme  Court  should 
be  affirmed. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  unanimously  affirmed. 

Affirming— 17  Wend.,  674. 

Cited  in-7  Hill,  150;  3  Sandf.  Ch.,  311;  80  N.  Y., 
676 ;  2  Leg.  Obs.,  293. 


VAN  CORTLANDT  ET  AL.  v.  TOZER. 

Evidence — Certified  Copy  of  Record  of  Convey- 
ance as — Statute* — Deeds  Proved  by  Subscrib- 
ing Witnesses  and  Recorded — Acknowledgment. 

Under  the  Act  of  Jan.  29. 1811,  revised  and  amend- 
ed in  1813,  the  record,  or  a  certified  copy  thereof,  of 
any  conveyance  relating:  to  lands  executed  previous 
to  July  4, 1776,  and  recorded  in  the  office  of  the 
clerk  of  any  of  the  counties  of  this  State,  whether 
the  lands  conveyed  thereby  be  situate  in  the  county 
where  the  deed  is  recorded  or  not,  is  evidence  in  the 
same  manner  as  the  original  conveyance  would  be, 
if  produced  and  proved  :  so  held  in  this  case,  where 
such  deed  was  received  in  support  of  a  title  and  pos- 
session under  it  for  44  years. 

The  Act  of  Feb.  16,1771,  declaring  that  a  deed  duly 
acknowledged  and  recorded,  or  the  transcript 
thereof,  shall  be  evidence,  applies  as  well  to  deeds 
proved  by  the  subscribing-  witnesses  and  recorded, 
as  to  deeds  acknowledged  by  the  grantor. 

Previous  to  that  Act,  any  judge  of  a  Court  of  C. 
P.  had  authority  to  take  the  acknowledgment  or 
proof  of  a  deed,  although  the  land  conveyed  there- 
by was  not  situate  in  the  county  of  which  he  was  an 
officer. 
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Citations— 1  R.  L.  1813,  p.  371 ;  2  Greenl.  Laws,  99. 
sec.  1 :  2  Van  Schaack,  Laws  of  N.  Y..  611 ;  Godb., 
270 ;  1  Johns.  ( 'as.,  402. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  William  R.  Van  Cortlandt  and 
others,  the  heirs  at  law  of  William  Ricketts 
Van  Cortlandt,  commenced  an  action  of  eject- 
ment *against  Charles  Tozer,  for  the  [*424 
recovery  of  part  of  a  house-lot  in  the  City  of 
N.  Y.  The  property  in  question,  was  devised 
in  1754,  by  the  grandfather  of  the  plaintiffs,  to 
his  wife  Mary,  for  life,  with  remainder  in  fee 
to  his  two  sons,  Philip  Van  Cortlandt  and 
William  Ricketts  Van  Cortlandt,  as  tenants  in 
common.  The  testator  died  in  1756  In  1759, 
his  widow  married  the  Rev.  Philip  Hughes, 
and  Apr.  8,  1770,  she  and  her  husband  released 
her  life  estate  in  the  premises  to  her  son  Phil 
ip.  Mrs.  Hughes  died  in  1789.  William  Rick- 
etts Van  Cortlandt  married  in  1765,  and  in 
1783  became  a  lunatic,  and  continued  in  that 
state  until  his  death  in  1830;  he  left  four  chil- 
dren, three  of  whom  are  plaintiffs  in  this  cause. 
On  the  part  of  the  defendant  was  produced 
and  read  in  evidence,  a  certified  copy  of  the 
record  of  a  deed  from  William  Ricketts  Van 
Cortlandt  to  his  brother  Philip,  purporting  to 
bear  date  Dec.  31,  1764,  conveying  the  prop 
erty  in  question,  together  with  other  property, 
to  the  grantee  in  fee.  This  deed  purported  to- 
have  been  executed  in  the  presence  of  two  sub- 
scribing witnesses,  and  its  execution  to  have 
been  proved  by  one  of  the  subscribing  wit 
nesses,  before  a  judge  of  the  Court  of  C.  P.  of 
Queens  Co.,  Mar.  2.  1768,  and  to  have  been 
recorded  in  the  clerk's  office  of  that  county 
July  20,  1771.  The  copy  produced  was  cer- 
tified by  the  clerk  of  the  County  of  Queens  in 
1833;  the  counsel  for  the  plaintiffs  objected  to- 
its  being  read  in  evidence,  but  the  objection 
was  overruled.  The  defendant  also  proved, 
that  in  1772,  Philip  Van  Cortlandt  mortgaged 
the  premises  in  question  to  one  Dennis  Carl- 
ton,  to  secure  the  payment  of  the  sum  of 
£1,200;  that  the  mortgage  was  foreclosed, and 
under  a  decree  in  chancery,  made  in  1786,  the 
premises  were  sold  to  one  Jonathan  Pearsy, 
who  was  shown  to  be  in  possession  of  the  same 
in  1791,  and  under  his  title  it  has  been  held 
ever  since.  Philip  Van  Cortlandt  occupied  the 
premises  in  question  during  the  Revolutionary 
War;  he  was  a  major  in  the  British  Army,  and 
at  the  close  of  the  war  went  with  his  family  to 
England.  He  never  returned  to  this  country, 
and  *has  been  dead  several  years.  The  [*42S 
jnry,  under  the  charge  of  the  presiding  judge, 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered.  The  plaintiffs  sued  out 
a  writ  of  error,  removing  the  record  into  the 
Supreme  Court,  where  the  judgment  was  af- 
firmed. See  the  opinion  delivered  in  that  court, 
17  Wend.,  339,  et  seq.  The  plaintiffs  then  re- 
moved the  record  into  this  court,  where  the 
case  was  argued  by, 

Messru.  S.  D.  Craig:  and  G.  Wood,  for 
piaintiffs  in  error. 

Messrs.  D.  Lord,  Jr.,  and  G.  Griffin,  for 
defendant  in  error. 

In  support  of  the  objection  to  the  admission 
of  the  transcript  of  the  deed  in  evidence,  the 
counsel  for  the  plaintiffs  urged  that  there  was 
no  legal  record  of  the  deed  ;  that  the  Acts  of 
1710  and  1771  in  force  at  its  date  did  not,  nor 
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did  any  usage  of  the  then  Colony  authorize  it 
to  be  proved  or  recorded  in  the  manner  and 
form  in  which  it  appeared.  They,  further  in- 
sisted, that  the  1st  section  of  the  Act  of  1811 
was  not  intended  to  sanction  and  legalize  it  as 
a  valid  record,  and  make  it  legal  evidence,  be- 
cause: 1.  If  the  Legislature  had  intended  by 
that  section  to  legalize  unlawful  records  of 
'deeds,  they  would  have  used  clear  and  appro- 
priate language  to  convey  that  intent,  and  to 
carry  that  provision  into  effect.  2.  Inasmuch 
as  such  a  provision  would  impair  and  affect 
the  antecedent  rights  of  others,  the  court  ought 
not  to  presume  that  the  Legislature  intended  to 
introduce  it.  unless  expressed  in  plain  words 
or  by  clear  implication,  3.  The  language  used 
does"  not  convey  such  an  intention,  but  refers 
manifestly  to  records  duly  and  lawfully  made. 
4.  The  language  used  should  he  taken  distrib 
utively  reddendo  singvla  singvlti,  and  refers  to 
records  of  deeds  in  the  respective  counties, 
agreeably  to  the  common  mode  of  expression 
in  such  cases,  and  to  the  usage  of  the  Legisla- 
ture in  similar  acts  pan  materia.  5.  There  was 
no  inconvenience  arising  from  an  antecedent 
usage  to  record  deeds  in  counties  in  which  the 
land  did  not  lie,  that  could  render  it  proper  or 
expedient  for  the  Legislature  to  introduce  such 
4256*]  a  provision.  *6.  The  act  of  recording 
deeds  in  counties  where  the  lands  did  not 
lie,  would  be  inconvenient  and  unreasonable, 
whether  the  object  of  recording  be  to  furnish 
actual  evidence  or  constructive  notice  of  the 
conveyance,  and  would  encourage  and  promote 
fraud,  and  therefore  it  is  not  -to  be  presumed 
that  the  Legislature  intended  to  sanction  it.  7. 
The  object  of  the  1st  section  of  the  Act,  as  the 
whole  context  shows,  was  to  authorize  the  rec 
ords  of  deeds  made  under  the  Colonial  Govern- 
ment in  private  local  offices  to  be  evidence  in 
the  State  Courts,  and  to  remove  any  doubt  on 
that  subject. 

After  advisement,  the  following  opinion  was 
delivered: 

By  the  Chancellor.  The  only  material 
question  in  this  cause  is,  whether  the  transcript 
of  the  deed  of  Dec..  1764,  from  the  ancestor  of 
the  plaintiffs,  to  his  brother  Philip  Van  Cort- 
land.  under  whom  the  defendant  has  derived 
his  title  to  the  premises  in  controversy,  was  le- 
gal evidence  for  the  defendant  upon  the  trial 
in  the  court  below.  This  depends  in  some  meas- 
ure upon  the  construction  of  the  1st  section  of 
the  Act  of  Jan.,  1811,  concerning  the  record  of 
certain  ancient  conveyances;  which  section  was 
substantially  the  same  as  the  flth  section  of  the 
general  Recording  Act  of  April.  1818.  1  R.L.  of 
1818.  p.  871 .  Independent  of  this  statutory  pro- 
vision, however.  I  am  inclined  to  think  this 
record  would  have  been  good  secondary  evi- 
dence of  the  deed  of  1764.  upon  due  proof  that 
the  original  deed  could  not  be  found.  The 
premise*  had  been  held  in  conformity  with  this 
deed  for  more  than  45  years  before  the  trial, 
and  subsequent  to  the  death  of  the  tenant  for 
life,  who  died  in  1789.  If  the  original  deed  bad 
been  produced,  it  might,  therefore,  have  been 
given  in  evidence,  without  any  proof  of  the  ex- 
ecution thereof  by  the  grantor.  It  is  also  a  well 
known  historical  fact. that  the  British  refugees, 
who  left  this  State  at  the  close  of  the  Revolu- 
tion, generally  carried  off  their  title  deeds  with 
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them,  to  prevent  the  confiscation  of  the  prop- 
erty under  previous  Acts  or  judgments  of  at- 
tainder, or  for  the  purpose  of  obtaining  a  re- 
muneration *from  the  British  Govern-  [*427 
ment  for  the  loss  of  such  property.  The  ques- 
tion does  not,  however,  appear  to  have  been 
raised  upon  the  trial  as  to  the  admissibility  of 
the  record  as  secondary  evidence,  independent 
of  the  statute.  Neither  was  the  best  secondary 
evidence  produced.  For  the  certified  copy  of 
the  clerk  was  only  the  copy  of  a  copy,  which 
was  not  admissible  as  secondary  evidence, 
where  the  original  copy  could  have  been  pro- 
duced, unless  it  was  a  case  provided  for  by  the 
statute.  The  defendant's  counsel  are  thrown 
back,  therefore,  upon  their  original  position, 
as  to  the  validity  of  the  ceitified  copy  of  the 
deed  as  evidence  under  the  provision  in  the  Re- 
cording Act  of  1813. 

It  is  supposed  by  the  counsel  for  the  plaint- 
iffs in  error  that  the  only  object  of  the  1st  sec- 
tion of  the  Act  of  1811,  and  of  the  6th  section 
of  the  Act  of  1818,  was  to  provide  for  the  giv- 
ing in  evidence  of  an  authenticated  copy  of  the 
record  of  a  deed  or  other  conveyance,  recorded 
in  the  county  where  the  lands  were  situated, 
instead  of  producing  the  original  record  itself. 
If  that  was  the  object  of  the  statute,  it  is  very 
difficult  to  conjecture  why  it  was  confined  to 
ancient  deeds  only  which  were  executed  pre- 
vious to  July,  1776,  instead  of  being  extended 
to  all  conveyances  executed  either  before  or 
after  that  time,  and  also  to  deeds  recorded  in 
the  Secretary's  office.  Upon  examination,  also, 
it  is  found  that  for  any  other  object  than  that 
of  making  the  record  or  the  transcript  of  a  deed 
recorded  in  the  wrong  county  previous  to  the 
Revolution,  legal  evidence  of  the  existence  of 
such  an  ancient  deed,  these  legislative  provis- 
ions were  entirely  useless  and  uncalled  for,  un- 
der the  laws  then  in  force  as  to  all  deeds  prop- 
erly recorded  previous  to  the  revision  of  1788. 
By  an  express  provision  of  the  Act  of  Feb.  26, 
1788.  2  Greenl.  L.,  99,sec.l,  the  record  of  every 
deed  or  conveyance  theretofore  executed,  and 
duly  acknowledged  or  proved,  and  recorded  in 
the  office  of  the  Secretary  of  State,  or  in  the 
clerk's  office  of  the  county  where  the  lands 
were  situated,  might  be  read  in  evidence  in  any 
court  in  this  State  without  further  or  other 
proof  of  such  deed  or  conveyance ;  and  the 
statute  further  declared,  that  either  the  record 
or  a  transcript  thereof  might  be  given  and  re- 
ceived in  'evidence.  No  further  statu-  [*4iJ8 
lory  provision,  therefore,  could  have  been  nec- 
essary to  render  the  transcript  of  the  record  of 
such  "a  deed  legal  evidence,  provided  the  deed 
had  been  recorded  in  the  county  where  the 
lands  were  situated.  But  there  was  a  large  class 
of  cases  to  which  the  Act  of  1811  would  apply 
as  well  as  to  the  case  under  consideration;  for 
although  it  was  not  usual,  subsequent  to  the 
Act  of  Oct.,  1710,  to  record  deeds  in  counties 
where  no  part  of  the  premises  conveyed  were 
situated,  it  very  frequently  happened  that  the 
deed  embraced  lands  lying  in  several  counties, 
and  that  such  deeds  were  by  mistake  recorded 
in  one  of  those  counties  only,  instead  of  being 
recorded  in  all,  or  In  the  office  of  the  Secretary 
of  State.  Besides,  the  fact  that  so  many  origi- 
nal conveyances  were  lost  by  the  events  of  the 
Revolution,  or  were  placed  beyond  the  reach 
of  those  who  had  become  entitled  to  lands 
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under  the  same,  by  being  carried  out  of  the 
•county  by  ref ugees.rendered  it  perfectly  proper 
that  the  Legislature  should  allow  a  species  of 
secondary  evidence  in  relation  to  such  convey- 
ances, which  it  might  have  been  dangerous  to 
have  extended  to  those  of  a  more  recent  date  ; 
particularly  to  those  which  were  recorded  after 
the  Declaration  of  Independence,  when  it  was 
probable  that  many  antedated  deeds  from  at- 
tainted persons  were  put  upon  record  in  those 
•counties  which  were  in  possession  of  the  ene- 
cmy.for  the  purpose  of  saving  their  lands  from 
forfeiture.  1  have  no  doubt,  therefore,  that  the 
deed  in  question  was  embraced  by  the  Acts  of 
1811  and  of  1813,  provided  it  had  been  duly 
acknowledged  or  proved,  according  to  the 
•common  law  of  the  Province  as  it  existed  pre- 
vious to  the  Act  of  Feb.  16,  1771.  2  Van 
Schaack,  L.  of  N.  Y.,  611.  That  question  I 
will  now  proceed  to  consider. 

The  Act  of  1771  does  not  profess  to  declare 
that  none  but  a  judge  of  the  Court  of  C.  P. 
where  the  land  lay  could  take  the  acknowl- 
edgment or  proof  of  a  deed  before  that  time, 
with  a  view  to  its  being  recorded,  nor  to  de- 
clare invalid  any  conveyance  theretofore  ex- 
ecuted and  proved  or  acknowledged.  Its  object 
was  to  confirm  certain  conveyances  by  femes 
•covert  theretofore  made,  and  regulate  and  re- 
429*]  strict  *the  mode  of  conveyances  by 
femes  covert,  and  the  recording  of  all  deeds  and 
conveyances  thereafter  to  be  executed.  But 
the  preamble  of  that  Act  is  important  in  show- 
ing what  the  ancient  practice  in  the  Colony  up 
to  that  time  had  been,  as  to  the  proof  or  ac- 
knowledgment of  deeds  to  entitle  them  to  be 
recorded.  As  I  understand  the  case  of  Doe  v. 
Roe,  1  Johns.  Cas. ,  402,  cited  by  the  plaintiff's 
counsel,  the  record  of  the  deed,  offered  in  evi- 
dence in  that  case,  was  not  rejected  on  the 
ground  that  a  deed  could  not  be  recorded  on 
proof  of  its  execution  by  a  subscribing  witness 
thereto,  but  on  the  ground  that  the  scrivener 
who  proved  the  execution  of  the  deed  was  not 
one  of  the  subscribing  witnesses.  Although 
the  Act  of  1710  speaks  only  of  deeds  duly  ac 
knowledged,  the  recital  in  the  Act  of  1771 
shows  that  the  practical  construction  of  the 
former  Act  had  been  to  allow  deeds  to  be  re- 
corded which  had  been  duly  proved  by  a  sub- 
scribing witness,  as  well  as  those  which  had 
been  actually  acknowledged  by  the  grantor  in 
person,  before  the  officer  who  allowed  the  same 
to  be  recorded.  What  was  the  origin  of  this 
custom,  which  by  the  usages  of  a  century  at 
length  became  a  part  of  the  common  law  of  the 
Province  of  N.  Y.,  does  not  distinctly  appear 
and  cannot  now  be  known.  That  such  a  cus- 
tom existed,  at  a  very  early  day  in  the  Colony, 
is  evident  from  the  records  of  Dutch  transports 
or  conveyances  still  in  existence.  The  custom 
of  executing  or  acknowledging  the  transport 
in  the  presence  of  a  magistrate  was  probably 
brought  by  the  early  Dutch  settlers  from  Hol- 
land, where.under  the  Proclamation  of  Charles 
V. ,  as  Count  of  Holland  and  of  Flanders,  issued 
in  1519,  it  was  necessary  to  the  validity  of  a 
transport  or  conveyance  of  immovable  proper- 
ty, that  it  should  be  made  before  the  magistrate 
of  the  place;  and  the  custom  of  proving  the 
execution  of  the  conveyance  by  a  subscribing 
witness,  where  it  was  inconvenient  for  the 
grantor  to  go  before  the  magistrate  to  acknowl- 
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edge  it  personally,  was  probably  derived  from 
the  common  law  of  England  in  relation  to  en- 
rollments of  deeds,  which  allowed  of  such 
proof  by  a  subscribing  witness,  as  a  substitute 
for  a  personal  acknowledgment.  Winscomb  v. 
Dunches,  Godbolt,  270.  But  whatever  may 
have  been  the  origin  of  the  custom,  such  was 
*the  settled  law  of  the  Colony  at  the  [*43O 
time  the  conveyance  in  question  was  executed, 
and  at  the  time  it  was  proved  by  one  of  the 
subscribing  witnesses,  before  a  judge  of  Queens 
Co.  The  Statute  of  1771  also  recites  the  fact 
that  it  had  beeen  the  custom  to  record  such 
conveyances,  upon  proof  or  acknowledgment 
of  the  due  execution  thereof  before  a  judge  of 
a  County  Court,  as  well  as  before  a  judge  of 
the  Supreme  Court,  or  a  master  in  chancery, 
or  a  member  of  the  Council;  and  there  is  noth- 
ing to  show  that  the  acknowledgment  or  proof 
was  confined  to  a  judge  of  the  county  where 
the  lands  were  situated,  previously  to  the  Act 
of  1771.  I  infer,  therefore,  that  it  was  not  so 
restricted  previous  to  that  time;  and  that  the 
deed  in  question  was  duly  proved  according 
to  law,  so  as  to  entitle  a  transcript  of  the  rec- 
ord thereof  to  be  read  in  evidence  under  the 
6th  section  of  the  Act  of  1813,  although  such 
deed  was  recorded  in  the  wrong  county. 

For  these  reasons  I  think  the  judgment  of 
the  courts  below  should  be  affirmed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  Court  unanimously  de- 
cided in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 17  Wend.,  338. 


*MILLS  BT  AL.  v.  HUNT.     [*431 

Statute  of  Frauds — Several  Purchases  at  Auction 
Constitute  but  One  Contract — Delivery  of  Some 
of  the  Articles  Takes  Case  out  of  Statute — Sale 
of  Goods  for  Approved  Indorsed  Note — Per- 
sonal Liability  of  Auctioneer  when  He  does  not 
Disclose  the  Principal  or  Sign  Contract  in  His 
Own  Name — Notice  of  Agency. 

Where  goods,  amounting  in  the  aggregate  to  up- 
wards of  $100,  are  purchased  at  auction,  in  several 
parcels,  upon  distinct  and  separate  bids,  to  be  paid 
for  in  a  note  at  a  future  day,  the  whole  constitutes 
but  one  contract,  and  the  delivery  of  some  of  the 
parcels  is  sufficient  to  take  the  case  as  to  the  residue, 
out  of  the  operation  of  the  Statute  of  Frauds. 

Upon  the  sale  of  goods  for  an  approved  indorsed 
note,  in  case  of  question  as  to  the  character  of  a 
note  tendered,  it  seems  the  purchaser  is  bound  to 
prove,  either  that  the  vendor  knew  the  note  to  be 
good,  or  had  the  means  of  conveniently  ascertain- 
ing the  fact. 

An  auctioneer  acting  as  the  agent  of  another  in 
the  sale  of  property,  is  personally  responsible  as 
vendor,  unless  at  the  time  of  the  sale  he  disclose  the 
name  of  his  principal ;  his  general  employment  as 
auctioneer  is  not  per  se  notice  that  he  acts  as  agent. 

It  seems  that  even  when  an  agent  discloses  the 
name  of  bis  principal,  he  is  personally  liable  where 
he  signs  in  his  own  name  a  written  contract  which 
does  not  upon  its  face  show  that  he  contracts  as 
agent. 

Citations-1  Nev.  &  P.,  677 :  2  Mees.  &  W.,  440 :  2 
H.  BL,  509 ;  2  Dowl.  &  R..  222  :  3  Mees.  &  W..  170 ; 
Morton,  Vend.,  59 :  1  Camp.,  233,  478 ;  9  Com.  L.  R., 
16 ;  2  Stark.  Ev.,  610 ;  2  R.  3.,  70,  sec.  3 ;  5  Taunt.,  307; 
1  Esp..  350. 

ERROR  from  the   Supreme  Court.     Hunt 
brought  an  action  in  the  N.  Y.  C.  P.  for 
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the  non-delivery  of  goods  purchased  by  him  at 
a  sale  by  the  defendants  as  auctioneers;  the 
terms  of  sale  were  approved  indorsed  paper  at 
six  months  for  sums  over  $100,  and  under  that 
amount  cash,  without  discount.  The  plaintiff 
purchased  five  parcels,  which  were  separately 
struck  off  to  him,  and  amounted  together  to 
the  sum  of  $224.40.  A  bill  of  parcels  was  de- 
livered to  the  plaintiff,  headed  "L.  J.  Hunt, 
bought  of  Mills,  Brothers  &  Co.,"  the  latter 
being  the  name  of  the  defendants'  firm,  and  he 
was  directed  to  call  on  the  owners  for  the 
goods,  which  were  not  present  at  the  sale,  but 
were  sold  by  sample.  He  accordingly  called 
on  one  of  the  owners  and  received  four  of  the 
parcels,  but  not  receiving  the  fifth,  he  proceed- 
ed to  the  counting-house  of  the  defendants, 
and  tendered  to  a  clerk  there  an  indorsed  note 
for  the  amount  of  his  bids,  and  demanded  the 
goods  purchased  by  him,  telling  him  at  the 
same  time  that  if  he  did  not  like  the  note,  he 
would  give  him  the  money,  deducting  the  dis- 
count. The  clerk  answered  that  "he  knew 
nothing  and  said  nothing."  All  this  was  in 
4.32*]  the  presence  and  hearing  of  one  of  *the 
defendants,  and  the  clerk,  when  subsequently 
called  by  the  defendants  as  a  witness,  testified 
that  they  expected  difficulty  and  trouble  with 
the  plaintiff  about  the  goods,  and  had  deter- 
mined to  say  nothing  about  the  matter,  because 
they  apprehended  a  law  suit.  It  appeared  on 
the  trial  that  the  goods  did  not  belong  to  the 
defendants,  and  that  in  the  sale  they  acted 
merely  as  agents,  but  nothing  on  that  subject 
was  stated  at  the  time  of  the  sale.  The  plaint- 
iff proved  the  value  of  the  fifth  parcel  and 
rested.  The  defendants'  counsel  moved  for  a 
nonsuit,  on  the  grounds:  1.  That  the  contract 
was  void  within  the  Statute  of  Frauds;  2.  That 
the  tender  of  the  note  was  not  sufficient;  3. 
That  the  action  would  not  lie  against  the  de- 
fendants, they  having  acted  merely  as  agents, 
the  principals  being  known;  and  4.  That  there 
was  no  proof  of  damage.  The  presiding  judge 
denied  the  motion  for  a  nonsuit,  and  the  jury 
under  his  charge  found  a  verdict  for  tbeplaint- 
iff,  on  which  judgment  was  entered.  The  de- 
fendants removed  the  record  into  the  Supreme 
Court,  where  the  judgment  was  affirmed.  See 
opinion  delivered  in  Supreme  Court,  17  Wend., 
835,  el  tea.  Whereupon  the  defendants  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court,  where  the  case  was  argued  by, 

Mr.  T.  Sedgwick,  Jr.,  for  plaintiffs  in 
error. 

Mr  J.  R.  Whiting,  for  defendant  in  error. 

Paint*  for  plaintiff  in  error. 

1.  The  plaintiffs  in  error  in  this  cause  were 
mere  agents  for  the  sale  of  the  property,  and 
bad  nothing  to  do  with  its  delivery. 

2.  The  purchase  of  each  article  struck  off 
was  a  distinct  contract.     2  R.   S.,  70,  2d  ed.; 
Mmon  v.  Motivot.  1  Bl.,  600;  Rugg  v.  Minett, 
11  East,  216;  Emerton  v.  Heelu,  2  Taunt.,  88. 

8.  At  all  events,  the  contracts  were  distinct 
in  regard  to  the  different  owners. 
4:*;f«]     *4.    Whether  this  be  so  or  not.  the 
delivery  of  a  part  by  one  owner  could  not  bind 
the  auctioneer  as  to  the  part  not  delivered  by 
another  owner  ;  the  delivery  not  being  in  any 
respect  a  part  execution  of  the  alleged  entire 
contract  of  sale. 
.  20. 


5.  The  memorandum  or  bill  of  sale  is  not 
sufficient'  to  take  the  case  out  of  the  Statute  of 
Frauds.     Hicks  v.  Whitmore,  12  Wend.,  548. 

6.  There  was  no  sufficient  tender.    Hicks  v. 
Whitmore,  Dunham  v.  Jackson,  6  Wend.,  22. 

Points  for  defendant  in  error. 

1.  The  auctioneers,   not  having  disclosed 
their  agency,  may  be  treated  as  principals. 
Hanson  v.  Roberdeau,  Peake,  N.  P.,  120. 

2.  The  sale,  although  in  parcels,  on  distinct 
biddings,  is  to  be  treated  as  one  sale.     Baldy 
v.  Parker,  2  Barn.  &  C.,  37. 

3.  The  delivery  of  the  bill  of  parcels  with 
the  partial  delivery  of  the  goods,  takes  the 
case  out  of  the  Statute  of  Frauds.     Descard  v. 
Bond,  Stark.  Ev.,  610,  pt.  4,  n.  k;  2  R.'S.f 
70,  sec.  3. 

4.  The  tender  of  the  note  was  sufficient. 
After   advisement,   the    following  opinions 

were  delivered  : 

By  the  Chancellor.  The  sale  of  the  sev- 
eral articles  in  this  case  was  made  by  Mills 
Brothers  &  Co. ,  and  the  bill  of  parcels  made 
out  in  their  copartnership  name,  without  dis- 
closing the  fact  that  they  were  acting  as  the 
agents  for  others.  The  mere  fact  that  they 
were  auctioneers  was  not  sufficient  notice  to 
the  purchaser  that  they  were  not  selling  their 
own  goods.  Jones  v.  LitUedale,  1  Nev.  &  Per- 
ry, 677.  In  the  case  of  Magee  v.  Atkinson,  2 
Mees.  &  W.,  440,  where  the  broker  had  sent 
in  a  note  of  the  sale  to  the  purchaser  in  his 
own  name,  it  was  held  that  evidenpe  of  a  cus- 
tom in  Liverpool,  to  send  in  brokers'  notes 
without  disclosing  the  names  of  the  principal, 
could  not  be  received  for  the  purpose  of  pro- 
tecting the  broker  from  personal  liability.  At 
*this  day  the  law  must  be  considered  [*434 
as  settled,  that  a  vendor  or  purchaser  dealing 
in  his  own  name,  without  disclosing  the  name 
of  his  principal,  is  personally  bound  by  his 
contract ;  and  it  makes  no  difference  that  he 
is  known  to  the  other  party  to  be  an  auctioneer, 
or  broker,  who  is  usually  employed  in  selling 
property  as  the  agent  for  others.  Even  where 
he  discloses  the  name  of  his  principal,  if  he 
signs  a  written  contract  in  his  own  name  mere- 
ly, which  contract  does  not  upon  its  face  show 
that  he  was  acting  as  the  agent  of  another,  or 
in  an  official  capacity  in  behalf  of  the  govern- 
ment, he  will  be  personally  bound  thereby. 

The  bill  of  parcels  which  was  delivered  in 
this  case,  although  it  does  not  upon  its  face 
contain  the  necessary  requisites  to  take  the 
case  out  of  the  Statute  of  Frauds  as  a  written 
contract  for  the  sale  and  delivery  of  the  goods, 
is  still  to  be  regarded  as  evidence  that  the  sev- 
eral articles  purchased  by  Hunt  at  the  same 
auction  sale,  though  in  different  bids  and  upon 
different  catalogues,  were  considered  by  the 
vendors  as  embracing  one  contract,  and  upon 
which  the  vendee  was  entitled  to  credit  for  six 
months,  as  the  whole  amount  of  his  purchases 
at  that  sale  exceeded  $100.  He  was  in  the  sit- 
uation of  a  purchaser  who  goes  to  a  store  and 
buys  different  articles  at  separate  prices  for 
each  article,  under  an  agreement  for  a  credit 
of  six  months,  upon  approved  paper  for  the 
aggregate  amount  of  such  sales;  in  which  case 
there  can  be  no  doubt  that  a  delivery  of  a  part 
of  the  articles  HO  purchased,  without  any  ob- 
jection at  the  time  as  to  the  delivery  of  the  res- 
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idue,  is  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds  as  to  the  whole  goods  so 
purchased.  Slubeyv.  Heyward,  2  H.  BL,  509; 
Baldey  v.  Parker.  3  Dowl.  &  R.,  222  ;  Elliott 
v.  Thomas,  8  Mees.  &  W.,  170.  The  case  would 
be  different  where  the  purchaser,  either  at  a 
public  or  private  sale,  paid  for  and  took  a  de- 
livery of  some  of  the  separate  articles  only, 
leaving  the  residue  undelivered  and  wholly 
unpaid  for  ;  or  where  several  articles  were 
purchased  at  the  same  time  to  be  paid  for  on 
delivery,  and  the  purchaser  afterwards  re- 
ceived and  paid  for  some  of  the  separate  arti- 
cles only.  Morton,  Law  of  Vend.,  59.  The 
435*]  NisiPrius  decision  of  Ld.  *Ellenbor- 
ough,  in  Hodgson  V.  Le  Bret,  1  Camp.,  223, 
conflicts  with  the  subsequent  decision  of  the 
Court  of  K.  B.,  in  Baldey  v.  Parker ;  and  it 
was  distinctly  overruled  by  the  Court  of  Ex- 
chequer in  the  more  recent  case  of  Elliott  v. 
Thomas.  The  delivery  in  the  present  case  was 
a  delivery  of  four  out  of  the  five  parcels  from 
the  entire  bill,  and  the  only  reason  why  the 
fifth  parcel  was  not  then  delivered  was,  be- 
cause it  was  not  on  the  catalogue  of  the  agent 
who  made  the  delivery  of  the  residue  ;  but 
there  was  no  intimation  at  the  time,  that  the 
auctioneers  intended  to  deliver  this  part  of  the 
goods  only.  The  subsequent  refusal  to  de- 
liver the  fifth  parcel  was,  therefore,  a  breach 
of  the  contract  on  their  part,  for  which  the 
purchaser  was  entitled  to  a  renumeration  in 
damages. 

The  tender  of  the  note  to  the  clerk,  under 
the  circumstances  of  this  case,  was  unques- 
tionably sufficient.  A  tender  to  the  clerk  of 
the  firm,  who  had  a  general  authority  to  receive 
payment,  was  as  valid  as  a  tender  to  his  prin- 
cipals. If  one  of  the  members  of  the  firm  was 
present  and  had  any  objection  to  the  note  of- 
fered, it  was  his  duty  to  speak  ;  and  if  the 
vendors  had  revoked  the  general  authority  of 
the  clerk  in  this  particular  case,  for  the  pur- 
pose of  avoiding  the  effect  of  a  tender,  and 
kept  out  of  the  way  themselves,  it  ought  not 
to  protect  them  from  liability. 

Upon  a  sale  of  goods  for  an  approved  in- 
dorsed note,  if  upon  the  note's  being  tendered, 
the  vendor  makes  no  objection  to  it.  the  note 
must  be  presumed  to  be  good  until  the  contra- 
ry appears.  But  if  it  is  objected  to  by  him  at 
the  time,  on  the  ground  that  it  is  not  good,  the 
burden  of  proof  is  thrown  upon  the  vendee 
to  show  that  it  was  such  a  note  as  the  vendor 
ought  to  have  received  and  approved ;  and 
such  as  he  either  knew  to  be  good  or  had  the 
means  of  ascertaining  to  beso,  without  any  un- 
reasonable trouble.  In  this  case,  however,  the 
refusal  to  receive  the  money  instead  of  the 
note,  shows  that  the  note  was  not  refused  on 
any  such  ground, 

Upon  the  whole,  there  is  no  reason  to  doubt 
the  correctness  of  the  decisions  of  the  courts 
below  upon  all  the  questions  raised  in  this  case. 
I  think  the  judgment  should,  therefore,  be  af- 
firmed ;  and  in  my  opinion  it  is  a  proper  case 
436*]  for  *double  costs,  to  compensate  the 
defendant  in  error  for  the  extra  costs  to  which 
he  has  been  subjected  by  this  unreasonable  lit- 
igation. 

By  Senator  Edwards.  I  am  for  affirming 
the  judgment  of  the  Supreme  Court,  for  the 
following  reasons  : 
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1.  The  auctioneers,  not  having  disclosed 
their  agency  and  made  known  their  principals, 
must  be  held  personally  responsible. 

2.  The   property  having  been  sold   to  the 
same  individual  at  the  same  sale  and  under  the 
same  terms,  though  in  separate  parcels  and  for 
different  prices,  was  virtually  a  sale  under  one 
contract,  Baldey  v.  Parker,  9  Com.  L.  R.,  16  ; 
and  therefore  a  delivery  of  part  of  the  goods 
was  sufficient  to  take  the  case  out  of  the  Stat- 
ute of  Frauds.     2  Stark.  Ev.,  610;  2  R.  S 
70  ;  sec.  3. 

3.  A  tender  to  an  agent,  clerk,  or  servant, 
authorized  to  receive  money  in  the  transaction 
of  the  business  of  his  principal,  is  as  valid  as 
a  tender  to  the  principal.   Ooodland  v.  Blewith, 
1  Camp..  478  ;  Moffat  v.  Parsons,  5  Taunt., 
307;  1  Esp.,  350.      The  plaintiff,  therefore, 
complied  with  the  terms  of  the  contract  on  his 
part,  the  responsibility  of  the  parties  to  the 
note  not  having  been  objected  to  ;  and  the  de- 
fendants are  liable  to  respond  in  damages  for 
not  having  performed  upon  their  part. 

Upon  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court  decided  in  the  negative. 

Whereupon,  the  judgment  of  tJie  Supreme 
Court  was  unanimously  affirmed. 

Affirming— 17  Wend.,  333. 

Distinguished-63  N.Y.,651. 

Agent— Acts  of,  without  disclosing  principal— Lia- 
bility of.  Distinguished— 54  N.  Y..  478. 

Explained— 56  How.  Pr.,  482. 

Cited  in-1  Hill,  294 ;  28  N.  Y.,  269 :  53  N.  Y.,  470  ; 
54  N.  Y.,  477 ;  9  Barb..  532;  6  How.  Pr.,  5:  5  Sandf.. 
106;  1  Duer.  405;  7  Rob..  406;  10  Leg.  Obs.,  44 ;  36 
111.,  89,  91. 

Separate  Purchases— When  deemed  one  contract. 
Explained— 5  Lans..  180 ;  64  Barb..  395. 

Cited  in— 96  U.  S..  565;  12  Am.  Kep.,51,  52  (51  N. 
H.,  63). 

Also  cited  in-16  Barb.,  340 ;  8  How.  U.  S.,  152. 


*FOX  v.  PHELPS. 


[*437 


Wills — Devise  with  Charge  upon  Devisees — Fee 
by  Implication — Estate  upon  Condition — For- 
feiture— Right  of  Entry — Performance  of  Con- 
dition Presumed  after  20  Tears — Trust  Estate 
Created  by  Implication — Extent  of. 

Where  a  testatrix  devised  real  estate  to  two  of  her 
children  without  words  of  perpetuity,  and  directed 
that  on  the  happening:  of  a  certain  contingency,  the 
estate  devised  should  be  valued,  and  that  the  devi- 
sees should  pay  an  equal  part  of  it  to  two  others  of 
her  children  ;  it  was  held,  that  the  charge  thus  im- 
posed upon  the  devisees  gave  them  a  fee  by  implica- 
tion. 

It  was  further  held,  that  if  the  devise  could  be  con- 
sidered as  giving  an  estate  upon  condition,  that  the 
breach  of  the  condition  by  non-performance  would 
not,  ipso  facto,  operate  as  a  forfeiture  of  the  estate, 
there  being  no  devise  or  limitation  over  restricting 
the  continuance  of  the  first  estate;  and  that  the  only 
effect  of  a  breach  was  to  give  a  right  of  entry  to  the 
heir. 

It  was  further  held,  that  performance  of  the  con- 
dition would  be  presumed,  when  29  years  had  elapsed 
after  the  cause  of  action  accrued  before  suit 
brought. 

It  seems  that  where  a  trust  estate  is  created  by  im- 
plication, no  greater  estate  will  be  implied  than  what 
is  necessary  to  satisfy  the  object  of  the  trust. 


NOTE.—  WiV«— Devise  with  charge  upon  the  devisee,. 

Fee  by  implication.  See  Jackson  v.  Martin,  18 
Johns.,  31,  note ;  Spraker  v.  Van  Alstyne  18  Wend., 
200,  note. 
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Citations— 5  Eaat,  87,  162 ;  2  Mees.  &  W.,  129 :  18 
Wend    200;  Cowp..  557;  9  Johns.,  223;  14  Johns.,  198: 

3  Or    97 :  12  Johns.,  389:  17  Johns.,  281:  10  Johns., 151; 

4  East,  498;  2  Bos.  &  P.,  247  ;  5  id.,  347  ;  6  Co.,  16;  6 
Johns..  192. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  of  ejectment,  brought  by  Fox 
against  Phelps.  in  the  Superior  Court  of  Law 
o?  the  City  of  N.  Y.,  for  the  recovery  of  the 
undivided  fourth  part  of  a  house  and  lot.  The 
plaintiff  proved  that  his  grandmother,  Cathar- 
ine Thorne,  died  seised  of  the  premises  ;  that 
she  left  five  children  her  heirs  at  law;  that  one 
of  them,  named  Thomas,  died  in  1807  or  1808, 
without  issue,  and  that  another,  Abigail,  the 
mother  of  the  plaintiff,  was  born  in  1784  ;  in 
1802  she  married  one  Warren  Fox,  who  died 
in  1805  ;  that  in  1807  she  married  Peter  Conti, 
and  in  1810  died,  leaving  the  plaintiff,  her  son 
and  only  heir  at  law,  who  was  born  in  1803, 
and  in  1834  commenced  this  suit.  The  defend- 
ant deduced  title  to  the  premises  in  question 
under  the  last  will  and  testament  of  Catharine 
Thorne,  which  was  executed  Sep.  28,  1787. 
The  will  commences  in  these  words  :  "As  for 
my  temporal  estate  I  give  and  bequeath  in  man- 
ner following,"  and  after  directing  the  pay- 
ment of  her  debts,  the  testatrix  gives  the  sum 
of  £2  to  her  son,  William,  as  an  acknowledg- 
ment and  in  lieu  of  his  birthright.  She  then, 
by  the  third  clause  of  the  will,  devises  unto  her 
sons,  Henry  and  Isaac,  the  premises  in  ques- 
438*]tion, without  adding  words  of  *perpetu- 
ity,  and  directs  that  after  her  decease  the  prem- 
ises shall  be  let,  and  that  the  moneys  arising 
from  such  letting  shall  be  applied  by  her  ex- 
ecutors for  the  maintenance,  support  and  edu- 
cation of  her  two  children,  Thomas  and  Abi- 
gail :  of  Abigail  until  she  should  arrive  to  the 
age  of  21  years  or  until  the  day  of  her  marriage, 
whichever  should  first  happen  ;  and  of  Thom- 
as until  he  should  arrive  to  the  age  of  15 years. 
The  sixth  clause  of  the  will  is  in  these  words  : 
"6.  Item.  It  is  my  will  and  devise,  and  I  do 
hereby  require  ana  direct,  and  I  do  order  and 
require  my  said  executors  hereinafter  named, 
that  when  my  said  daughter,  Abigail,  shall  ar- 
rive to  her  age  or  day  of  marriage,  that  then 
the  real  estate  shall  be  valued,  and  the  said 
Henry  Thorne  and  Isaac  Thorne  shall  and 
they  are  respectively  required  to  pay  an  equal 
part  of  my  estate  to  the  rest  in  cash  ;  but  in 
case  my  said  daughter,  Abigail, should  happen 
to  die  before  she  should  be  of  age  or  day  of 
marriage,  then  my  said  real  estate  to  be  Kept 
and  detained  in  the  hands  and  possession  of  my 
*aid  executors  until  my  said  son  Thomas  Thorne 
shall  be  of  his  full  age,  and  after  that  the  same 
-hull  be  equally  divided  between  them  share  and 
share  alike."  The  time  of  the  decease  of  the 
testatrix  was  not  shown,  but  it  appeared  that 
in  1800  Isaac  Thorne  released  his  interest  in  the 
premises  to  his  brother  Henry,  who  was  in  the 
receipt  of  the  rents  of  the  same  until  Apr., 1811, 
when  he  conveyed  to  one  Samuel  Mills,  from 
whom  the  defendant  deduced  a  regular  title. 
Henry  Thorne  died  about  the  year  1825,  and 
Isaac  Thorne  in  1884.  The  evidence  being 
closed,  the  presiding  judge  charged  the  jury, 
and  decided  that  Henry  and  Isaac  Thorne  look 
by  the  will  of  Catharine  Thorne,  their  mother, 
an  estate  in  fee  in  the  premises  in  question, sub- 
ject to  the  provisions  and  payment*  out  of  the 
same  to  and  for  their  sister  and  brother,  as  di- 
WKND.  20. 


rected  by  the  will,  which  were  either  charges 
upon  the  estate  or  trusts  affecting  it.  But  that 
if,  however,  the  estate  of  Henry  and  Isaac 
under  the  will  was  a  conditional  estate,  the  con- 
ditions were  such  that  the  jury  might,  after  the 
lapse  of  time  that  had  occurred,  and  under  the 
evidence  in  the  case,  presume  that  they  had 
been  performed  or  satisfied  to  the  parties  inter- 
ested in  them ;  and  *further.  that  on  [*439 
the  question  of  adverse  possession,  the  fact  of 
possession  being  shown,  if  the  jury  were  of 
opinion  that  it  was  an  adverse  possession,  and 
had  continued  so  for  25  years,  then  the  defend- 
ants would  be  entitled  to  their  verdict  on  that 
ground  ;  the  plaintiff's  rights  (if  any  he  had) 
not  being  saved  by  any  statutory  exceptions, 
nor  the  right  of  entry  postponed  by  any  estate 
for  life  ;  to  which  decision  and  charge  the 
counsel  for  the  plaintiff  excepted.  The  jury 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered.  The  plaintiff  sued  out 
a  writ  of  error,  removing  the  record  into  the 
Supreme  Court,  where  the  judgment  was  af- 
firmed. See  opinion  delivered  in  that  court,  17 
Wend.,  397,  et  seq.  The  plaintiff  thereupon  re- 
moved the  record  into  this  court,  where  the  case 
was  argued  by, 

Messrs.  S.  Sherwood  and  G.  Wood,  for 
plaintiff  in  error. 

Mr.  G.  Griffin,  for  defendant  in  error. 

Points  for  the  plaintiff  in  error. 

1.  The  plaintiff,  as  heir  at  law  of  Abigail 
Fox,  who  was  the  daughter  and  one  of  the 
heirs  at  law  of  Catharine  Thorne,  establishes 
his  right  to  at  least  one  fourth  of  the  premises 
in  question.  But  the  will  of  Catharine  Thorne, 
the  ancestor  of  the  plaintiff,  being  introduced, 
the  following  points  are  raised  : 

2.  The  devise  to  Henry  Thorne  and  Isaac 
Thorne  of  the  house  and  lot,  without  words  of 
inheritance  or  limitation,  passes  a  life  estate 
merely.  Denn,exdem.  Gaskinv.  Gaskin,Co-wp., 
657  ;  Jackson  v.  Wells,  9  Johns.,  222;  Jackson  v. 
Embler,  14  Id.,  198;  Jackson,  v.  Bull,  10  Id.. 
148  ;  Jackson  v.  Harris,  8  Id.,  141;  Lambert  v. 
Paine,  3  Cr.,  130  ;  Jackson  v.  Merrill,  6  Johns., 
192. 

8.  The  fourth, fifth  and  sixth  items  or  clauses 
of  the  will  should  be  taken  and  construed  to- 
gether as  furnishing  an  entire  disposition  of 
one  and  the  same  subject  matter  ;  and  suppos- 
ing the  estate  devised  to  Henry  and  Isaac  to  be 
a  fee.  it  was  a  conditional  fee  in  expectancy, 
and  there  is  a  legal  estate  in  possession  for  a 
limited  period  in  the  executors,  *and  f*44O 
vested  in  them  for  the  purposes  therein  de- 
scribed, because  they  are  to  have  the  possession 
and  the  entire  rents  and  profiUs  for  the  pcri<xl 
limited,  viz. :  until  the  arrival  at  age  or  the  mar- 
riage of  Abigail,  which  is  sufficient  to  give  the 
estate,  both  at  law  and  in  equity,  to  them  for 
that  period.  Doe  v.  Ilriygs,  2  Taunt.,  109. 

4.  The  estate  of  Henry  and   Isaac  being  an 
expectancy  and  upon  a  contingency,  they  MUM 
show  the  event  performed  to  entitle  them  loan 
absolute  estate,  by  evidence,  either  direct  or 
circumstantial,  whether  it  be  a  condition  or  a 
conditional  limitation. 

5.  There  was  no  such  evidence  in  this  case. 
8.  If  there  had  been  such  evidence,  the  jury 

could  not  have  passed  upon  it  under  the  charge 
of  the  judge. 
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7.  There  was  no  evidence  in  this  case  which 
could  bar  the  plaintiff  under  the  Statute  of 
Limitations.     Jackson  v.  Scftauber,  7  Cow. ,187; 
8.  C.,  2  Wend.,  18. 

8.  If  there  had  been  such  evidence,  the  jury 
could  not  have  passed  upon  it  under  the  charge 
of  the  judge. 

Points  for  the  defendant  in  error. 

1.  The  will  of  Catharine  Thorne,  the  com- 
mon source  of  title,  vested  in  her  sons,  Henry 
and  Isaac,  an  estate  in  fee  simple  in  the  prem- 
ises.    Hogan  v.  Jackson,  Cowp. ,  299  ;  Jackson 
v.  Merrill,  6  Johns.,  185 ;  Jackson  v.  Babcock, 
12  Id.,  389;  Jackson  v.  Housel,  17  Id.,  281  ; 
Earl  v.  Grim,  1  Johns.    Ch.,  494;  Finlay  v. 
King,  3  Pet.,  379  ;  2  Prest.,  Estates,  206,  207, 
217  ;  Jackson  v.  Bull,  10  Johns.,  148  ;  Jackson 
v.  Martin,  18  Id.,  31  ;  Cottier's  case,  6  Co.,  16  ; 
Jackson  v.  Billinger,  18  Johns.,  381  \Wellock  v. 
Hammond,  Cro.  Eliz.,  204;  Boraston's  case,  3 
Co..  21 ;  Mary  Portington's  case,  10  Co.,  41  ; 
Crickmere  v.   Patterson,  Cro.   Eliz.,  146;  Co. 
Litt.,2366;  Tunstatt  v.  Bracken,  Amb.,167; 
Crui.,  tit.  38,  Devise,  ch.  11,  sees.  22, 48;  Frog- 
morton  v.  Holiday,  3  Burr.,  1618;  Freak  v.  Lee, 
2  Show.,  30. 

2.  If  the  payment  of  the  pecuniary  shares  to 
the  other  children  of  their  mother,  was  neces- 
441*]  sary  to  the  consummation  *of  the  title 
of  Henry  and  Isaac  Thorne,  such  payment  is, 
in  judgment  of  law,  to  be  presumed  from  the 
lapse  of  time. 

After  advisement,  the  following  opinions 
were  delivered : 

By  the  Chancellor.  The  will  in  this  case 
is  very  inartificially  drawn, and  it  is  somewhat 
difficult  to  determine  whether  the  testatrix  in- 
tended that  her  sons,  Henry  and  Isaac  Thorne, 
should  lease  the  premises  and  pay  over  the 
rents  and  profits  thereof  to  the  executors, to  be 
by  them  applied  to  the  support  and  education 
of  the  two  minor  children;  or  whether  she  in- 
tended that  the  executors  should  themselves 
let  the  premises,  and  receive  the  rents  and  prof- 
its from  the  tenants  for  the  same  purpose.  In 
the  first  case  the  legal  estate  would  immediate- 
ly vest  in  Henry  and  Isaac,  upon  the  death  of 
their  mother.under  the  third  clause  in  the  will, 
subject  to  the  charge.or  trust. of  collecting  the 
rents  and  profits  and  paying  them  over  to  the 
executors  during  the  prescribed  period;  and  in 
the  last,  the  executors  took  a  trust  term  by  im- 
plication, which  terminated  upon  the  marriage 
of  Abigail  (Thomas  having  arrived  at  full  age 
long  before  that  time),  for  where  a  trust  estate 
is  created  by  implication  merely.no  greater  es- 
tate is  implied  than  such  as  is  necessary  to  sat- 
isfy the  object  of  the  trust.  Doe  v.  Simpson,^ 
East,  162;  Doe  v.  Need,  2  Mees.  &  W.,  129.  It 
is,  therefore, perfectly  immaterial  to  the  rights 
of  the  parties  in  this  suit,  whether  the  legal  es- 
tate was  in  the  executors,  or  in  Henry  and 
Isaac,  previous  to  the  marriage  of  Abigail.  In 
either  case  Henry  and  Isaac  were  seised  of  a 
vested  remainder  in  fee  immediately  upon  the 
happening  of  that  event,under  the  third  clause 
of  the  will;  subject  to  the  payment  of  one  half 
the  value  of  the  premises  at  that  time  to  their 
younger  brother  and  sister,  according  to  the 
directions  contained  in  the  sixth  clause.  That 
this  charge  upon  the  persons  of  these  devisees, 
of  one  half  the  value  of  the  estate  in  fee.in  re- 
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spect  to  the  land  devised  to  them  in  the  third 
clause  of  the  will,  is  sufficient  to  create  a  fee 
by  implication  in  such  land,  cannot  well  be 
doubted,  since  the  *decision  of  this  [*442 
court  in  the  case  of  Spraker  v.  Van  Alstyne,  18 
Wend.,  200.  Here  the  devisees  are  to  pay  one 
half  of  the  value  of  the  fee, which  might  be  of 
much  more  value  than  a  life  estate  in  the  whole 
premises,  liable  to  be  terminated  at  any  mo- 
ment ;  and  this  brings  the  case  within  the  rea- 
son upon  which  the  rule  as  to  an  implied  fee 
without  words  of  perpetuity  is  founded,  al- 
though the  amount  of  the  personal  charge  can- 
not exceed  half  the  value  of  a  fee  simple  estate 
in  the  property  devised.  Neither  can  it  make 
any  difference  in  respect  to  the  application  of 
that  rule  of  construction,  that  the  estate, in  re- 
spect to  which  the  charge  is  made  upon  the 
person  of  the  devisee,  is  a  future  or  a  conting- 
ent estate,  if  the  charge  upon  the  person  is  as 
certain  as  the  vesting  of  the  estate,  as  it  neces- 
sarily was  in  this  case. 

The  payment  of  one  half  of  the  value  of  the 
premises  to  Abigail  and  Thomas  was  not  a  con- 
ditional limitation  of  the  estate,  so  that  the  es- 
tate would  be  actually  devested  by  the  non- 
payment of  the  money  at  the  day,  and  without 
entry  for  a  breach  of  the  condition.  Where 
there  is  a  devise  upon  a  condition,  and  the  es- 
tate is  devised  over  to  a  stranger  upon  the 
breach  or  non-performance  of  the  condition, 
that  condition  is  usually  construed  to  be  a  lim- 
itation restricting  the  continuance  of  the  first 
estate,  so  that  the  first  estate  is  determined 
without  entry  or  claim.and  the  limitation  over 
to  the  stranger  immediately  commences  in  pos- 
session, upon  a  breach  of  the  condition.  But 
where  there  is  no  limitation  over  of  the  estate 
upon  a  breach  of  the  condition  annexed  to  the 
preceding  estate.it  is  not  construed  to  be  a  con- 
ditional limitation,  but  an  estate  upon  a  condi- 
tion subsequent,  at  the  common  law  ;  so  that 
the  heir  must  enter  for  a  breach  of  the  condi- 
tion, to  determine  the  estate,  unless  it  is  evi- 
dent from  the  will  that  the  testator  intended  it 
as  a  conditional  limitation  of  the  estate  merely. 
Here  no  estate  over  was  given  to  Abigail  and 
Thomas,  the  legatees,  or  to  any  other  person, 
upon  the  neglect  or  refusal  of  the  devisees  to 
pay  the  legacies  of  the  half  of  the  value  of  the 
premises.  And  the  heirs  at  law,  of  whom  Will- 
iam was  one,  could  alone  enter  or  claim  any 
interest  in  the  estate, at  law,  upon  a  neglect  or 
*refusal  to  pay  the  money;  although  a  [*443 
court  of  equity  might  compel  the  devisees  to 
pay  if  they  took  the  estate  devised  to  them,  or 
might  cause  the  money  to  be  raised  out  of  the 
estate  devised  to  them,  by  a  sale  of  the  estate 
to  satisfy  the  charge.  Neither  could  it  have 
been  the  intention  of  the  testatrix  in  this  case, 
that  the  legal  estate  should  either  be  in  abey- 
ance until  the  payment  of  the  money,  after  the 
marriage  or  arrival  at  age  of  the  daughter;  or 
that  the  devisees  should  actually  lose  the  estate 
by  the  non-payment  of  the  money, the  moment 
it  became  due.  From  the  very  nature  of  the 
case.if  Abigail  married  before  she  was  21. some 
time  must  necessarily  elapse.after  the  time  ap- 
pointed for  the  beneficial  interest  of  the  devis- 
ees to  vest  in  possession,  before  the  premise* 
could  be  valued  and  the  money  paid;  and  such 
marriage  might  take  place  a  long  time  before 
it  was  known  to  the  devisees.  This  devise, 
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therefore,  cannot  properly  be  construed  to  be  a 
conditional  limitation;  and  if  it  was  not  an  ab- 
solute fee  charged  in  equity  with  the  payment 
of  the  legacy.it  was  an  estate  upon  a  condition 
subsequent;  which  estate  could  only  be  devest- 
ed  by  an  entry  of  the  heirs  at  law  for  a  breach 
of  the  condition.  And  as  no  such  entry  had 
been  made,  but  the  devisees  and  those  claim- 
ing under  them  had  been  permitted  to  enjoy 
the  property  for  nearly  thirty  years  after  the 
plaintiff's  mother  became  of  age, and  discovert, 
in  1805,  so  that  there  was  no  legal  obstacle  to 
her  exercising  the  right  to  enter  as  one  of  the 
heirs  at  law,  the  legal  presumption  was  that 
the  money  had  been  paid  and  that  the  condi- 
tion had  not  been  broken. 

The  judge  was  also  right  in  his  instructions 
to  the  jury,  that  they  were  authorized  to  pre- 
sume a  payment  after  such  a  lapse  of  time, 
whether  it  was  a  conditional  limitation  of  the 
estate,  or  an  estate  upon  a  condition,  either 
subsequent  or  precedent  ;  and  upon  the  evi- 
dence in  the  case,  he  probably  should  have 
told  them  it  was  their  duty  to  presume  a  pay- 
ment.as  there  was  nothing  to  rebut  such  a  pre- 
sumption. The  money  to  be  paid  to  Thomas 
and  Abigail  was  in  the  nature  of  personal  leg- 
acies to  them  ;  and  the  husband  of  the  latter, 
at  any  time  after  the  marriage  in  1802,  was  au- 
444*]  thorized  *to  receive  the  part  of  the 
money  belonging  to  her.  as  personal  property 
vested  in  him  by  the  marriage,  and  subject 
only  to  her  equity  therein.  Again  ;  Abigail 
remained  unmarried  for  about  two  years  after 
the  death  of  her  first  husband,  and  when  she 
was  of  full  age;  and  if  the  money  had  not  been 
paid  to  her  husband  previously,  it  belonged  to 
her  by  right  of  survivorship,  and  there  was 
nothing  then  to  prevent  her  from  collecting  it 
for  her  own  use  and  benefit.  If  it  still  remained 
unpaid  at  the  time  of  her  second  marriage. 
Conti  became  entitled  to  it  as  a  part  of  her  per- 
sonal estate,  subject  to  her  equity  ;  and,  upon 
her  death,  he  became  absolutely  entitled  to  the 
whole.under  the  Statute  of  Distributions.  Even 
that  event  occurred  in  Apr.,  1810,  20  years  be- 
fore the  commencement  of  this  suit,  and  the 
fact  that  the  plaintiff  who  was  not  entitled  to 
the  money  waft  then  an  infant,  could  not  pos- 
sibly rebut  the  presumption  that  the  surviving 
Im-lwnd.  or  the  personal  representative  of  his 
deceased  wife  who  was  legally  entitled  to  col- 
lect or  receive  the  money,  had  so  received  it. 

The  judgment  of  the  court  below  was. 
therefore,  not  erroneous,  and  it  should  be 
affirmed. 

By  Senator  Edward*.  The  principal  ques- 
tion involved  in  the  case  under  review  appears 
to  be.  whether  the  will  of  Catharine  Thorne, 
the  common  source  of  title,  vested  in  her  sons, 
Henry  and  Isaac,  an  estate  in  fee  simple  in  the 
premises  in  question,  or  only  a  life  estate.  If 
the  devise  gave  them  a  fee  simple,  then  the 
charge  of  the  judge  was  right,  and  the  Judg 
ment  of  the  Supreme  Court  should  be  affirmed, 
and  it  becomes  unnecessary  to  consider  the  re- 
maining questions  raised  in  the  case  ;  for  if 
they  had  the  absolute  fee  by  the  will,  it  is  un- 
necessary to  inquire  whether  there  was  a  con- 
dition or  not,  or  whether  by  presumption  of 
IHW  it  should  be.  considered  as  satisfied  if  there 
was  one,  or  whether  the  defendants  were  enti- 
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tied  to  the  verdict  of  the  jury,  on  the  ground 
of  adverse  possession;  nor  is  it  certain  that  the 
jury  passed  upon  either  of  these  questions.  If 
they  considered  the  will  cast  the  fee,  as  the 
judge  decided  and  charged,  then  it  was  unnec- 
essary they  should  consider  *either  of  [*44& 
the  other  questions  raised.  Was  the  judge 
right. therefore.in  charging  the  jury  that  Henry 
and  Isaac  took  by  the  will  of  their  mother  an 
estate  in  fee  in  the  premises  in  question?  lam 
of  the  opinion  that  the  charge  in  this  particu- 
lar was  right. 

I  concede,  that  as  well  in  a  devise  as  in  a 
deed,  where  there  are  no  words  of  perpetuity, 
or  anything  expressed  from  which  a  fee  by  im- 
plication can  be  inferred,  the  devisee  takes  an 
estate  for  life  only.  D*nn  v.  Oaskin,  Cowp., 
657  ;  Jackson  v.  Wells,  9  Johns.,  223  ;  Jackson 
v.  Embler,  14  Id.,  198.  But  no  technical  words 
are  necessary,  and  if  the  testator  make  use  of 
such  expressions  as  plainly  import  his  intention 
to  cast  the  fee,  it  is  sufficient.  A  devise  to  one 
of  all  the  testator's  estate,  or  to  one  of  all  the 
property  of  the  testator  (the  testator  owning 
the  fee),  casts  the  fee  ;  for  these  expressions 
include  his  whole  interest.  Cowp.,  557  ;  Lam- 
bert v.  Paine,  3  Cr.,  97;  Jackson  v.  Babcock,  12: 
Johns.,  389;  Jachton  v.  Housel,  17  Id.,  281.  Al- 
though there  are  no  direct  words  of  perpetui- 
ty in  the  will  we  are  now  considering,  I  think 
from  the  expressions  made  use  of  in  it,  the  tes- 
tatrix intended  to  dispose  of  the  whole  of  her 
real  estate.  She  commences  by  saying  :  "As 
for  my  temporal  estate,  I  give  and  bequeath  it 
in  the  following  manner,"  etc. ;  and  in  the  sixth 
clause  of  the  will  she  says  :  "After  my  daugh- 
ter, Abigail,  shall  arrive  to  her  age  or  day  of 
marriage,  that  then  the  real  estate  shall  be  val- 
ued, and  the  said  Henry  Thorne  and  Isaac 
Thorne  shall,  and  they  are  respectively  re- 
quired to  pay  an  eq^ual  part  of  my  estate  to  the 
rest  in  cash  ;  but  m  case  my  said  daughter, 
Abigail,  should  happen  to  die  before  she  should 
be  of  age  or  day  of  marriage,  then  my  said  real 
estate  to  be  kept,"  etc.  These,  and  other  ex- 
pressions contained  in  the  will,  appear  to  me 
to  show  that  the  testatrix  intended  to  dispose 
of  the  whole  of  her  real  estate  and,  of  course, 
the  fee;  for  a  disposition  of  all  her  estate  would 
include  the  fee.  But  what  appears  to  me  still 
more  conclusively  to  show  that  this  will  car- 
ries with  it  an  estate  in  fee,  is  the  provision  in 
the  sixth  clause,  which  creates  a  direct  person- 
al charge  upon  Henry  and  Isaac  on  Abigail's 
marrying  or  arriving  at  the  age  of  21  years  ; 
for  it  expressly  declares  that  when  her  said 
•daughter,  Abigail,  arrived  to  her  age  [*44O 
or  day  of  marriage,  her  real  estate  should  be 
valued,  and  Henry  and  Isaac  should  be  respect- 
ively required  to  pay  an  equal  part  of  her  es- 
tate in  cash.  The  rule  is  well  settled,  that 
where  the  charge  is  upon  the  person  of  the 
devisee,  in  respect  to  tbeestate  in  his  hands,  he 
takes  a  fee;  but  where  the  charge  is  upon  the 
estate  only,  it  is  otherwise,  fyraker  v.  Van- 
Alutyne,  18  Wend..  200;  Jackton  v.  Hull,  10 
Johns.,  151  ;  Ooodtitle  v .  Maddtrn,  4  East.  496; 
Doe  v.  Knelling,  5  Id.,  87  ;  Moor  v.  l)enn,  2 
Bos.  &  P.,  247  ;  Doev.  Clarke.  5  Id.,  847;  Col- 
lier'»  case.  6  Co.,  16  ;  Jafk*on  v.  Xferrill,  6 
Johns..  192.  The  reason  of  this  well  estab- 
lished rule  is.  that  unless  the  devisee  on  whom 
the  personal  charge  is  made,  gets  the  fee.  he 
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may  be  deprived  of  the  premises  before  the  use 
remunerates  him  for  the  amount  paid. 

How  can  the  contingencies  to  which  the  will 
had  subjected  the  charge  upon  Henry  and 
Isaac  affect  their  right  to  the  fee  ?  I  am  of  the 
opinion  they  cannot.  The  will  gave  to  Henry 
and  Isaac  the  house  and  lot  in  question,  but 
subject  to  a  charge  that  the  rent  should  go  and 
be  applied  by  the  executors  of  the  testatrix  for 
the  maintenance,  support  and  education  of  her 
two  children,  Thomas  and  Abigail ;  though 
the  devisees  were  to  have  the  free  use  of  the 
garret  or  upper  part  of  the  house.  It  gave  them, 
therefore,  the  present  interest ;  they  might  be 
the  landlords  and  rent  the  premises,  or  might 
occupy  and  pay  the  rent  for  the  purposes  con- 
templated by  the  will.  They  had  a  right  to 
take  and  hold  under  the  will,  until  the  event 
happened  which  was  to  impose  a  personal  ob- 
ligation on  them,  to  pay  the  charge  directed  by 
the  will,  to  wit :  the  day  that  Abigail  arrived 
to  the  age  of  21  or  married,  or  the  day  on 
which  she  died,  if  she  died  before  she  married 
or  became  21.  They  entered  into  possession  of 
the  premises  subject  to  have  their  rights  and 
interests  affected  as  these  events  might  happen; 
and  they  held  them,  it  appears,  as  they  had  a 
right  to  hold  them,  until  Abigail  arrived  to  the 
age  of  21  and  married.  Having  thus  entered 
into  possession  and  held  under  the  will  until 
the  happening  of  these  events,  they  became 
447*]  personally  liable  to  pay  the  *charge  im- 
posed upon  them  by  the  terms  of  the  will,  to 
wit :  an  equal  part  in  value  :  an  equal  part  in 
value  of  what  ?  not  of  a  life  estate,  but  of  the 
"real  estate" — the  fee.  And  being  subject  to 
this  personal  charge,  the  case  is  within  the  rule 
to  which  I  have  referred,  and  the  fee  is  cast  upon 
these  devisees  by  the  operation  of  it,  and  conse- 
quently the  other  contingency  that  the  testatrix 
had  provided  for  in  her  will,  to  wit:  the  death  of 
Abigail  before  she  arrived  at  the  age  of  21  or 
married, could  not  happen  and,  therefore,  can  not 
affect  the  rights  of  the  devisees.  It  is,  there- 
fore, unnecessary  for  us  to  consider  what  would 
have  been  the  effect  of  her  death  previous  to 
her  marriage,  and  previous  to  the  time  she  ar- 
rived at  the  age  of  21  years. 

The  construction  I  have  given  the  will,  it 
appears  to  me,  fully  carries  out  the  intention 
of  the  testatrix.  But  the  construction  contend 
ed  for,  that  the  will  gave  to  Henry  and  Isaac 
only  a  life  estate,  most  clearly  defeats  her  in- 
tention ;  for  Henry  and  Isaac,  although  they 
would  obtain  only  a  life  estate,  would  be  obliged 
to  pay  one  half  of  the  value  of  the  real  estate 
to  Abigail  and  Thomas,  having  taken  the  es- 
tate under  the  will  and  having  held  it  to  the 
day  of  Abigail's  marriage,  and  until  she  arrived 
at  the  age  of  21  years;  and  Abigail  and  Thomas, 
after  perhaps  receiving  one  half  the  value, 
would  still,  together  with  William,  or  their 
representatives,  be  entitled  to  a  portion  of  the 
remainder  of  the  estate  in  fee,  after  the  life  es- 
tate of  Henry  and  Isaac  was  carved  out  of  it. 
Such  surely  could  not  have  been  the  intentions 
of  the  testatrix.  She  could  not  have  intended 
to  require  Henry  and  Isaac  to  pay  one  half  of 
the  value  of  her  real  estate  for  a  life  estate,  and 
then  have  given  the  remainder  in  fee,  mostly 
to  the  same  individuals  who  were  to  receive 
the  one  half  in  value.thus  giving  them  a  double 
portion.  Nor  could  she  have  intended  that  Will- 
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iam  should  have  any  portion  of  her  real  estate, 
for  she  expressly  says  in  the  second  clause  of 
her  will,  that  she  bequeathed  to  him  the  sum  of 
£2,  as  an  acknowledgment  in  lieu  of  his  birth- 
right. Thus  it  is  evident  that  the  construction 
contended  for  must  defeat  the  objects  the  testa- 
trix had  in  view. 

*Again  ;  it  was  insisted  on  the  part  [*448 
of  the  plaintiff,  that  the  will  gave  a  condition- 
al fee  in  expectancy  on  the  part  of  Henry  and 
Isaac,  and  that  they  were  bound  to  show  a  per- 
formance of  the  condition.  Had  the  estate  de- 
vised been  a  conditional  fee,  they  would  un- 
doubtedly have  had  to  show  a  performance  of 
the  condition,  by  which  the  fee  was  to  attach, 
if  the  lapse  of  time  would  not  have  raised  a 
presumption  of  performance,  and  thrown  the 
burden  of  proof  on  the  opposite  party  to  repel 
that  presumption,  as  I  think  it  would.  But  it 
is  unnecessary  to  examine  this  point,  as  the 
case  does  not  properly  present  it  for  our  con- 
sideration, and  as  the  fee  most  clearly  was  not 
a  conditional  fee.  It  is  true,  in  the  third  clause 
of  the  will  there  was  a  condition  imposed,  but 
the  condition  was  to  impose  a  direct  charge 
upon  the  premises  for  the  rent,  and  did  not  im- 
pose a  personal  obligation  on  the  devisees,  on 
the  neglect  of  the  performance  of  which,  the 
title  was  to  be  defeated  ;  nor  could  any  such 
inference  be  legally  drawn  from  it.  Its  sole 
object  was  to  secure  the  rent  of  the  premises 
for  certain  purposes ;  but  it  did  not  work  a 
forfeiture  of  the  estate,  if  the  rent  was  not  paid. 
Nor  does  the  sixth  clause  of  the  will  imply 
any  such  condition  ;  on  the  marriage  of  Abi- 
gail, or  on  her  arriving  at  the  age  of  21  years, 
Henry  and  Isaac  were  required  by  the  will  to 
pay  her  and  Thomas  an  equal  share  in  cash  ; 
this  was  a  personal  obligation  imposed  upon 
them.  But  suppose  they  did  not  pay  it ;  the 
devise  does  not  say  they  shall  forfeit  the  estate; 
they  did  not  take  the  fee  upon  any  such  con- 
dition, and  obligate  themselves  to  pay  one  half 
the  value  of  it  ? — nor  can  it  be  inferred  from 
the  will  that  such  was  the  intention  of  the  tes- 
tatrix, or  that  such  would  be  the  legal  inference 
of  the  expressions  used  in  the  will.  The  charge 
was  personal,  and  became  a  debt  against  them, 
and  if  they  did  not  pay  it,  they  might  have 
been  compelled  to  pay, and  if  they  had  not  other 
effects,  out  of  the  lands  devised.  But  their  ne- 
glect to  pay  could  work  no  forfeiture  and, 
therefore,  the  obligation  imposed  upon  them 
to  pay  the  amount  with  which  they  were 
charged,  on  their  electing  to  take  uuder  the 
devise,  constituted  no  condition  on  which  they 
were  to  hold  the  fee.  From  the  view,  there- 
fore, I  *have  taken  of  the  case,  I  have  [*449 
come  to  the  conclusion  that  the  judgment  of 
the  Supreme  Court  should  be  affirmed. 

By  Senator  Verplanck.  I  have  wavered  a 
good  deal  in  my  view  of  this  case  during  the 
very  able  argument  of  it ;  but  I  have  come  to 
the  conclusion  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed,  as  giving  the 
more  probable  interpretation  of  the  intention  of 
the  testatrix,  as  well  as  being  most  in  accord- 
ance with  the  equity  of  the  case. 

The  will  is  not  only  "inartificially  drawn, "as 
is  said  in  the  opinion  of  the  Supreme  Court, 
but  of  unusual  obscurity  and  of  some  appa- 
rent contradiction;  still  the  intention  of  the  tes- 
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tatrix  and  the  legal  effect  of  her  language  I  take 
to  be  briefly  these: 

I  ara  of  opinion  that  Henry  and  Isaac  Thorne 
took  under  the  will  an  absolute  estate  in  fee 
simple, without  any  condition, in  the  legal  sense 
of  the  word.  The  words  "real  estate,"  used  in 
the  will,  and  the  charges  upon  the  estate  de- 
vised, make  it  an  estate  in  fee  simple,  and  not 
*  life  estate  merely,  as  the  absence  of  words  of 
Inheritance  and  limitation  might  otherwise 
have  made  it  before  our  Revised  Statutes.  The 
•condition  "that  the  rents  and  profits  of  the 
house  should,  for  a  time,  go  and  be  applied  to 
the  executors,"  for  the  support  of  two  of  the 
children,  taken  in  connection  with  the  context, 
I  regard  as  a  charge  upon  the  devisees, and  not 
AS  the  devise  of  a  term  to  the  executors.  I  con- 
sider also  the  payment  directed  to  be  made  of 
certain  proportions  of  the  "  value"  of  the  lot 
•devised  to  the  other  children,  as  being  in  like 
manner  not  a  condition  of  a  contingent  estate, 
but  a  personal  charge  on  the  devisees.which.as 
said  by  Judge  Bronson,  "might  be  enforced  as 
an  equitable  mortgage  on  the  estate  in  their 
hands."  I  confess  that  this  does  not  appear  to 
me  to  be  the  necessary  and  exclusive  legal  in- 
terpretation of  the  will,  for  it  might  bear  an- 
other; but  this  seems  the  most  probable,  taking 
the  instrument  as  a  whole  and  regarding  all  the 
•circumstances  of  the  case.  Nor  have  I  any  hesi- 
tation in  saying,  that  additional  weight  is  given 
in  ray  mind  to  the  probability,  because  it  is  in 
unison  with  the  equity  of  the  case, both  in  pro- 
45O*j  tec-ting  the  interests  *of  bona  fide  pur- 
chasers against  a  long  dormant  claim, and  coin- 
ciding with  the  strong  legal  presumption  aris- 
ing from  the  lapse  of  time.that  the  obligations 
of  the  devisees  to  make  certain  payments, 
whether  these  were  to  be  considered  as  legal  con- 
ditions necessary  to  the  consummation  or  not, 
were  duly  discharged  and  the  title  thus  perfect- 
ed, under  any  technical  construction  whatever. 
This,  however,  is  but  a  collateral  consideration. 
I  rest  my  opinion  in  favor  of  the  affirmance  of 
the  judgment  of  the  Supreme  Court  mainly 
upon  the  construction  of  the  will  first  stated. 

Upon  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
unanimously  answered  in  the  negative. 

Whereupon,  tlu  judgment  of  the  Supreme  Court 
«VM  affirmed. 

Affirming— 17  Wend.,  883. 

Cited  In— 18  N,  Y.,  871 ;  1  Black,  61. 


JENKINS  t>.  PELL. 

I)i*tre»»for  Rent  —  AJtdamt  —  Avowry  —  Variance 
from  Proof—  Pleading. 

Tin'  affidavit  accompanying  a  warrant  of  distress 
for  rent  1«  snmeient.  In  the  Htutement  of  the  time 
for  which  the  rent  accrued.  If  It  be  allowed  that 
the  amount  claimed  Is  for  one  quarter's  rent  <ln<-  tin- 
Brat  day  of  Kehruary  last,  in  a  case  where,  by  the 
tcrniM  of  th«  -lease,  a  quarter*!  rent  became  due  on 
the  tip4t  .lay  of  February. 

An  avowry  cannot  be  objected  to  for  variance 
from  the  proof,  when*  a  warrant  of  dlgtrew,  exe- 
i-u(i"!  ini'li-r  will,  III  set  forth  In  the  pleudlnir  without 
to  have  been  to  executed. 


t  Ions-IB  Wend.,  368  ;  2  R.  8..  412,  gee,  8. 

EKKOR  from  the  Supreme  Court.     Jenkins 
brought  an  action  of  replevin  against  Pell, 
in  the  N.  Y.  C.  P.   The  defendant  avowed  the 
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taking  of  the  goods  in  question  for  rent  in  ar- 
rear,  setting  forth  the  making  of  an  affidavit  of 
the  amount  of  rent  due,  etc.,  and  the  delivery 
of  a  warrant  of  distress  to  a  marshal  of  the  city, 
by  virtue  whereof  the  goods  were  taken.  The 
affidavit,  made  April  26,  1834,  was  in  these 
words:  "City  and  County  of  New  York,  »s. 
Ferris  Pell,  being  duly  sworn, says  that  Thomas 
Jenkins  is  justly  indebted  to' him  in  the  sum  of 
one  hundred  dollars,  lawful  money  of  theUnited 
States,  for  rent  of  certain  premises,  situated 
No.  77  Grand  Street  in  the  said  city,  for  one 
quarter's  rent  due  the  first  day  of  February 
last."  The  warrant  *of  distress  deliv-  [*451 
ered  to  the  marshal  was  in  one  of  the  avowries 
alleged  to  be  a  warrant  of  distress  in  writing  ; 
in  the  other  the  allegation  was  merely  that  a 
warrant  of  distress  was  delivered  to  the  mar- 
shal. On  the  trial  of  the  cause  it  was  admitted 
by  the  counsel  for  the  plaintiff, that  the  plaint- 
iff held  the  demised  premises  as  the  tenant  of 
the  defendant  under  the  rent  and  payable  at  the 
time  in  the  avowries  mentioned.  (The  avow- 
ries stated  that  the  plaintiff  held  under  the 
yearly  rent  of  $400,  payable  quarterly,  Aug., 
Nov.,  Feb.  and  May  1,  by  even  and  equal  por- 
tions.) It  was  further  admitted,  that  the  sum 
of  $100  of  the  rent  for  the  space  of  three  months 
beginning  Nov.  1,  1833,  and  ending  Feb.  1, 
1834,  was  due  and  in  arrear  at  the  time  of  the 
distress.  The  warrant  of  distress  produced  on 
the  trial  was  under  seal.  The  counsel  for  the 
plaintiff  raised  two  objections  to  a  verdict  for 
the  defendant :  1.  That  there  was  a  variance 
between  the  warrant,  as  described  in  the  avow- 
ries and  as  produced  in  evidence;  the  warrant 
produced  beine  under  seal,  and  the  avowries 
containing  no  allegation  that  it  was  under  seal; 
and  2.  That  the  affidavit  did  not  conform  to  the 
requirements  of  the  statute.  The  Court  of  C. 
P.  overruled  the  objections,  and  the  jury,  un- 
der its  direction,  found  a  verdict  for  the  de 
fendant.on  which  judgment  was  entered.  The 
plaintiff  having  excepted  to  the  decisions  of  the 
court.the  record  was  removed  into  the  Supreme 
Court, where  the  judgment  of  the  C.  P.  was  af- 
firmed. See  the  opinion  delivered  in  the  Su- 
preme Court,  17  Wend.,  418.  The  plaintiff  sued 
out  a  writ  of  error  removing  the  record  into 
this  court,  where  the  case  was  argued  by, 

Mr.  C.  O'Conor.  for  plaintiff  in  error. 

Mr.  J.  Law,  for  defendant  in  error. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  the  Chancellor.  There  is  no  founda- 
tion whatever  for  the  objection  which  was  made 
in  this  case,  that  the  warrant  *or  power  [*4O2 
to  distrain,  produced  on  the  trial,  varied  from 
that  set  forth  in  the  avowry.  Where  the  law 
requires  an  instrument  to  be  under  seal  to  au- 
thorize a  particular  remedy  thereon,  it  is  nec- 
essary, in  pleading,  to  state  the  fact  that  it  was 
under  seal,  either  In  terms  or  in  other  language 
from  which  the  fact  that  it  was  undersea!  can 
be  legally  inferred.  But  where. as  in  this  case, 
it  was  wholly  immaterial  whether  the  instru- 
ment was  or  was  not  under  seal,  an  averment 
(bat  it  was  in  writing  will  be  supported  by  the 
production  of  a  written  instrument  either  with 
or  without  H  seal  attached  to  the  same. 

The  objection  to  the  affidavit  is  one  H-  to 

which  there  is  more  doubt.     The  defendant 
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avowed  the  taking,  etc.,  because  the  premises 
were  leased  at  the  yearly  rent  of  $400.payable 
quarterly,  on  the  first  of  Aug.,  Nov.,  Feb.  and 
Mav,  in  equal  proportions  ;  that  the  plaintiff 
had*  occupied  the  premises  for  nine  months  end- 
ing Feb.  1,  1834;  that  $100  of  the  rent  afore- 
said, for  the  space  of  three  months,  beginning 
Nov.  1, 1833,  and  ending  Feb.  1, 1834,  was  due 
and  in  arrear,  whereof  an  affidavit  was  duly 
made.  etc. ,  pursuant  to  the  statute,  etc.  The 
affidavit  produced  does  not  in  terms  state  that 
the  rent  of  $100  for  one  quarter's  rent  due  Feb. 
1,  1834,  was  for  the  quarter  of  a  year  which 
actually  ended  on  that  day,  and  as  the  statute 
requires  that  the  affidavit  should  state  the  time 
for  which  the  rent  accrued, as  well  as  the  amount 
due,  if  it  cannot  be  fairly  implied  from  this  af- 
fidavit that  the  rent  was  for  the  quarter  ending 
Feb.  1,  as  well  as  that  it  became  due  on  that 
day,  it  is  unquestionably  a  fatal  variance.  In 
that  case  it  comes  directly  within  the  decision 
of  the  Supreme  Court  in  Marquissee  v.  Ormston, 
15  Wend.,  368,  in  which  it  was  held  that  the 
affidavit  was  fatally  defective  in  not  stating  the 
time  for  which  the  rent  accrued, instead  of  the 
time  when  it  became  due.  As  this  is  a  mere 
technical  question  upon  the  meaning  of  this  af- 
fidavit, the  jury  having  found  the  fact  that  the 
$100  for  which  the  distress  warrant  issued, was 
for  a  quarter's  rent  for  a  quarter  ending  Feb. 
1,  and  which  was  due  and  unpaid,  I  am  dis- 
453*]  posed  to  *concur  in  the  construction 
put  upon  the  affidavit  by  the  court  below,  al- 
though the  affidavit  might  have  been  technic- 
ally true  if  the  rent  had  been  for  a  different 
quarter,  but  made  payable  Feb.  1.  I  am  in- 
clined to  think,  with  Mr.  J.  Bronson,  that  an 
ordinary  man,  unversed  in  technical  niceties, 
upon  reading  this  affidavit  would  come  to  the 
conclusion,  that  the  deponent  meant  to  swear 
that  there  was  $100  due  for  the  rent  of  the  quar- 
ter ending  Feb.  1, 1834.  I  therefore  am  not  pre- 
pared to  say  that  the  decision  of  the  C.  P.  was 
erroneous;  and  shall  accordingly  vote  to  affirm 
the  judgment  of  the  Supreme  Court  which  sus- 
tained that  decision. 

By  Senator  Dickinson.  The  only  question 
which  I  propose  to  discuss  in  this  cause  is. 
whether  the  affidavit  of  the  defendant  in  error 
which  accompanied  the  warrant  of  distress  was 
in  compliance  with  the  statute.  The  8th  sec- 
tion of  the  article  of  the  statute  entitled  "Of 
Distress  for  Rent,"  2  R.  S.,  412.  2d  ed.,  is  as 
follows:  "No  officer  shall  proceed  to  make  dis- 
tress for  rent,  unless  there  be  annexed  to  or 
delivered  with  the  warrant  of  distress  an  affi- 
davit, made  by  the  landlord  for  whose  benefit 
the  distress  is  to  be  made,  or  by  his  agent  or 
receiver,  before  some  officer  authorized  to  ad- 
minister oaths,  specifying  the  amount  of  rent 
due,  and  the  time  for  which  it  accrued." 

In  the  view  I  have  taken  of  this  cause,  it  is 
sufficient  for  my  purpose  that  this  provision  of 
the  statute  is  as  clear  and  positive  as  can  be 
framed  from  the  English  language,  and  in  its 
general  operation,  is  eminently  calculated  to 
shield  the  tenant  from  the  unjust  exactions  of 
ap  oppressive  and  over-reaching  landlord. 

But.  if  it  is  necessary  to  render  a  reason  for 
the  existence  of  the  statute,  and  to  establish  its 
utility  in  detail,  before  we  are  permitted  to 
acknowledge  its  force,  I  apprehend  one  of  the 
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many  obvious  reasons  for  enacting  this  sec- 
tion, may  be  found  in  the  second  section  of  the 
article  referred  to,  which  prohibits  a  distress 
for  rent  for  which  a  judgment  shall  have  been 
recovered.  If,  then,  this  affidavit  is  sufficient 
in  a  case  where  two  quarters  of  rent  are  due, 
the  landlord  may  recover  *judgment  [*454 
for  the  first  quarter,  and  then  distrain  for  one 
quarter's  rent,  not  designating  which;  for  both 
quarters'  rent  will  be  due  in  the  language  of  the 
affidavit,  and  this  done,  he  may  then  insist  that 
his  affidavit  had  relation  to  the  first  quarter's 
rent,  and  distrain  for  the  second  quarter  with 
perfect  impunity ,  and*thus  defeat  this  most  ex- 
press and  salutary  provision.  I  differ  most 
essentially  from  the  opinion  of  the  Supreme 
Court,  that  "this  allegation  fairly  implies  that 
the  rent  had  accrued  for  the  quarter  of  a  year 
which  immediately  preceded  the  first  day  of 
February."  The  affidavit  proves  only  that  one 
quarter's  rent  of  the  premises,  amounting  to 
$100,  was  due  Feb.  1.  But  how  long  it  had 
been  due,  and  whether  the  rent  had  accrued 
for  the  quarter,  or  even  for  any  portion  of 
the  year  next  preceding  the  making  of  the 
affidavit,  or  whether  it  was  rent  yet  to  accrue, 
but  made  payable  in  advance  by  the  terms  of 
the  lease,  is  left  entirely  to  conjecture;  and  the 
affidavit  will  as  well  apply  to  one  case  as  the 
other.  It  do'es  not  either  in  form  or  substance 
state  the  time  for  which  the  rent  accrued,  and 
to  sanction  this  careless  neglect  or  willful  dis- 
regard of  the  statute,  will  open  a  wide  door 
for  fraud  and  oppression,  and  leave  the  tenant 
to  the  mercy  or  caprice  of  his  landlord,  unpro- 
tected by  the  salutary  restraints  which  legisla- 
tion has  attempted  to  throw  around  him. 

The  affidavit  should  contain  two  allegations; 
the  amount  of  the  rent  due,  and  the  time  for 
which  it  accrued.  If  the  rent  is  honestly  due, 
and  the  landlord  has  the  right  to  distrain,  this 
requirement  of  the  statute  is  easily  complied 
with,  nor  can  there  be  any  hardship  imposed 
by  insisting  upon  its  strict  observance. 

The  dominion  of  the  landlord  over  his  ten- 
ant, even  in  the  subdued  form  tolerated  rather 
than  authorized  by  our  statute,  is  sufficiently 
summary  in  its  character  to  suit  the  spirit  of 
the  times,  when  confined  to  its  legitimate 
boundaries.  But  to  clothe  him  with  implied 
powers,  or  rather,  virtually  leave  him  to  un- 
controlled discretion  by  casting  down  the  only 
barrier  which  legislation  has  erected  between 
rapacity  and  want,  is  more  in  accordance  with 
the  relations  of  the  *feudal  than  the  [*455 
present  age.  It  is  worse  than  vain  for  legisla- 
tion to  interpose  the  protecting  forms  of  writ- 
ten law,  if  they  may  be  rendered  spiritless  and 
nugatory  by  judicial  repeals.  If  the  statute 
means  anything,  it  means  that  the  landlord 
(who  it  constitutes  his  own  judge)  shall  make 
an  affidavit  stating  the  amount  of  rent  due,  the 
time  when  the  term  commenced  for  which  the 
rent  is  claimed,  and  the  time  when  it  ended. 
Nothing  more  or  less  than  this  will  or  ought  to 
satisfy  the  statute.  This  is  its  plain  and  com- 
mon sense  construction;  nor  can  it  be  made  to 
read  otherwise,  unless  put  to  judicial  torture. 

Nor  do  I  arrive  at  this  conclusion  in  the  ab- 
sence of  authority.  In  Marquitzee  v.  Ormston, 
15  Wend.,  368,  Ch.  J.  Savage  says:  "The affi- 
davit should  state  the  commencement  as  well 
as  the  termination  of  the  time  when  the  rent 
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accrued."  And  he  further  justly  adds:  "Where 
there  is  no  ambiguity  in  the  language  of  a  stat- 
ute, the  court  have  no  right  to  understand  it  in 
any  other  sense  than  according  to  the  plain  im- 
port of  the  terms  used  by  the  Legislature." 

A  great  portion  of  our  whole  litigation  arises 
from  controversies  growing  out  of  the  con- 
struction of  our  statutes,  in  attempting  to 
change  their  popular  and  obvious  import,  and 
give  them  a  meaning  strained  and  artificial. 
This  has  infused  into  society  a  litigious  spirit, 
which  has  blocked  up  and  retarded  the  ordinary 
administration  of  justice,  crowded  our  libra- 
ries with  expensive  but  useless  volumes,  oroken 
the  constitutions  of  our  judges,  and  impover- 
ished the  people.  Nor  will  it  ever  find  a  satis- 
factory or  successful  termination  until  aban- 
doned; but  difficulties  will  increase  asdecisions 
are  multiplied  and,  in  the  end,  clouds  and  dark- 
ness will  be  left  to  rest  upon  a  science  which 
claims  for  its  highest  attribute  the  perfection  of 
reason. 

I  deem  the  principle  to  be  decided  in  this 
case  an  important  one,  as  well  in  its  operation 
upon  the  laws  of  landlord  and  tenant,  as  its  ef- 
fect upon  the  construction  of  our  statute  gen- 
erally. The  statute  requiring  the  affidavit  of 
the  landlord  as  to  the  amount  of  the  rent  due, 
and  the  time  for  which  it  accrued,  is  not  only 
positive  in  its  requirement,  but  is  calculated  to 
be  just  and  salutary  in  its  operation,  and  ought 
456*]  *not  to  be  dispensed  with.  The  affida- 
vit of  the  defendant  in  error  is  not  in  compli- 
ance with  either  its  letter  or  its  spirit;  and  for 
this  reason,  in  my  opinion,  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed. 

By  Senator  Verplanck.  I  have  no  hesita- 
tion in  affirming  the  judgment  in  the  court  be- 
low. It  was  immaterial  whether  the  warrant 
of  distress  was  sealed  or  not.  The  description 
of  the  warrant  "as  a  warrant  of  distress  in 
writing,  duly  executed,  and  in  all  things  made 
conformable  to  law,"  was  alike  applicable  to  a 
warrant  under  seal  and  unsealed,  and  either  of 
them  was  good  in  law.  The  fact  of  the  seal 
had  no  bearing,  either  on  the  substance  or  the 
form  of  action;  it  is,  therefore,  no  variance. 

The  affidavit  I  think  sufficiently  clear.  The 
statute  says  "the  affidavit  shall  state  the  term 
for  which  the  rent  accrued."  The  object  must 
be  to  give  notice  to  the  tenant,  to  prevent  a 
subsequent  distress  for  the  same  term,  as  well 
as  recovery  of  rent  for  the  same  term  by  suit. 
But  as  the  affidavit  is  or  may  be  drawn  by  the 
landlord  himself,  it  is  not  required  to  be  ex 
l>n  •—*•(!  with  technical  precision.so  as  to  exclude 
every  possible  meaning  that  under  any  circum 
stances  other  than  those  of  the  real  case  it 
might  be  made  to  bear.  It  must  be  certain  to 
a  common  intent,  and  no  more.  Here  the  land 
lord  swore  that  the  distress  was  for  a  quarter's 
rent  due  Feb.  1.  The  general  usage  of  the  City 
of  N.  Y.  would  at  once  interpret  this  to  mean, 
"rent  for  a  quarter,  that  ended  Feb.  1."  It 
might  indeed  be,  that  by  a  very  special  con- 
t  met.  the  quarter's  rent  might  be  made  payable 
on  that  day  in  advance.  Such,  however,  is  not 
tin-  obvious  nor  probable  meaning,  nor  unless 
a  special  contract  was  shown,  the  legal  pre 
sumption;  for  the  statute  in  regard  to  leases  in 
tin-  City  of  N.  Y.  expressly  recognizes  the  cus- 
tom of  the  city,  and  provides  that  when  no  spe- 
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cial  contract  declares  otherwise,  the  lease  shall 
be  deemed  to  be  from  May  1  to  May  1,  payable 
at  the  expiration  of  each  quarter  on  the  usual 
quarter  days.  Here  there  was  both  an  inter- 
pretation by  usage  and  custom,  and  one  by  legal 
presumption,  *both  giving  a  clear  sense  [*457 
to  the  affidavit,  agreeing  with  the  actual  fact. 
Had  it  been  otherwise,  and  the  distress  made 
for  rent  due  in  advance,  it  should  have  been  so 
set  forth  in  full  or  the  affidavit  would  be  bad, 
because  the  words  would  convey  a  sense  dif- 
fering from  the  true  state  of  facts.  In  this  case, 
the  affidavit  answers  all  the  purposes  of  the  law. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
divided  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Dickinson,  lacy,  Loomis, 
Maynard,  Moseley,  WtiJ.es — 7. 

In  the  negative — The  CHANCELLOR,  and 
Senators  J,  Beardsley,  L.  Beardsley,  Beckwith, 
Downing,  Hull,  Hunter,  Huntington,  Johnson, 
H.  F.  Jones,  Lee,  H.  A.  Livingston,  Skinner, 
Spraker,  Sterling,  Van  Dyke,  Verplanck,  Wager 
—18. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming:— 17  Wend.,  417. 


VAN  KLEECK,  Appellant, 

AND 

THE  MINISTER,  ELDERS  AND  DEA- 
CONS OF  THE  REFORMED  PROTEST- 
ANT DUTCH  CHURCH  OF  THE  CITY 
OF  NEW  YORK,  et  al.  Respondent. 

Failure  of  Specific  Devise — Property  thus  De- 
vised Goes  to  the  Heir,  not  Into  Residuum — 
Rights  of  Residuary  Devisees  in  Real  and  Per- 
sonal Estate — Common  Law — Revised  Statutes 
— Devise  to  Corporation  Incapable  of  Taking — 
Construction —  Conflicting  Descriptions — Dis- 
covery. 

Property  specifically  devised  does  not  go  Into 
the  a  -i'linun  where  the  devisee  is  by  law  incapable 
of  taking  :  in  such  case,  as  well  as  where  a  devise 
lapses  by  the  death  of  the  devisee,  the  property 
descends  to  the  heir  at  law;  and  it  was  accord- 
ingly held,  where  by  a  will  made  In  1722.  real  estate 
was  devised  to  a  religious  corporation,  and  the  will 
contained  a  devise  to  residuary  devisee8,that  though 
the  devise  to  the  corporation  was  void  al>  initin  for 
the  purpose  of  passing1  the  estate,  still  it  was  op- 
erative as  indicating  the  intent  of  the  testator,  and 
that  the  devise  to  the  corporation  showing  the  in- 
tention of  the  testator  not  to  give  the  pro|>erty  to 
tin-  residuary  <1<  visecs,  it.  did  not  pass  to  them,  but 
descended  to  the  heir  at  law. 

At  the  common  law,  a  residuary  devisee  of  real  es- 
tate takes  only  what  was  Intended  for  him  at  the  time 
of  t  he  making  of  the  will;  not  so  as  to  a  residuary  leg- 
ati-e  *of  personal  estate.  The  latter  takes  not  [*458 
only  what  was  undisposed  of  by  the  will,  but  also 
that  whleh  becomes  undlnponed  of  at  the  death  of 
the  testator  by  the  disappointment  of  his  intention. 
Whether  the  aln ive  distinction  in  reference  to  real 
and  personal  property  in  not  abolished  by  the  Ke- 
vtHcd  Statute*.  2  K.  8..I57,  nee.  5.  qwrrt. 

W  hen-  there  in  an  absolute  devwo  to  a  corporation, 
which  by  law  was  Incapable  of  taking,  nothing  can 
!*•  elaim'ed  by  reason  of  saeh  devise  by  a  residuary 
devisee  on  the  ground  of  a  contingent  Interest  given 
by  the  residuary  clause,  based  u|>on  the  |>osflll>lllty 
of  a  reversion  of  the  estate  by  the  dissolution  of  the 
corporation,  or  by  a  forfeiture  of  it*  rights.  In  con- 
sequence of  the  non-performance  of  conditions. 

To  entitle  a  party  to  claim  a  discovery,  he  must 
ahow  a  perfect  prima  fiicit  title  in  himself,  before 
he  ean  call  upon  the  party  In  possession  to  disclose 
his  title. 
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Where  a  testator  devises  all  his  Interest  in  a  spe- 
cific tract  of  land,  and  then  sets  forth  that  partition 
had  been  made  of  the  tract  and  certain  lots  assiKned 
to  him ;  all  which  lots  he  devises,  etc..  whether,  in 
construing  the  devise.the  first  or  second  description 
shall  control,  qucere. 

Citations— 2  Burr.,  910.1089;  1  B.  &  Ad.,  186 ;  2  Atk., 
375 ;  2  Jarman's  Powell,  6, 11 ;  1  Burr.,  88;  4  T.  R..  82; 
8  T.  K.,  5 ;  2  Blunt's  Arab.,  643,  646;  1  Bro.  Ch.  Cas.. 
61 ;  2  Dow.  P.  C.,  212 ;  12  Ves.,  496 :  2  Ves.  &  B.,  284 ; 

1  Sim.  &  Stu.,  290;  Willes,  293,  299;  2  Bl.,  738.  739:  3 
Dow  P.  C.,  194.  210 ;  2  B,  S.,  2,  sec.  5 ;  1  Pow.Dev.,  2,4, 
fl,  151 ;  9  Johns.,  312;  18  Wend.,  291,  297-300,  302,  303 : 

2  Meriv.,  143,  156;  Stat.,  9  Geo.  II.,  ch.  36 ;  2  Kent, 
Com.,  282,  3d  ed.;  5  Wend.,  445 ;  4  Paisre.  198 ;  6  Conn., 
292 ;  13  East,  526,  527  ;  5  Pick..  528,  536 ;  1  Harr.,  256, 
524 ;  2  W.  Bl.,  736 ;  3  Bro.  Cas.,  1128 ;  2  Ves.,  Jr.,  225, 
683 ;  3  Har.  &  McH.,  333 ;  18  Johns.,  81 ;  19  Johns..  452; 
1  Wend.,  550 ;  1  Maule  &  S.,  299 ;  7  Taunt.,  343 ;  Cowp., 
43  :  1  Ves.,  322 ;  4  Kent,  Com.,  525,  526.  527 ;  15  Ves.. 
709 :  Notes  of  Revisers,  sec.  7,  ch.  6  tit.  1,  part  2 ;  3 
Ves.,  493 ;  1  Ball.  &  B.,  543 ;  7  Ves..  147 ;  2  Bl.  Com.. 
256 ;  15  East,  309 ;  1  B.  &  Aid.,  550;  3  Co.,  10,  a;  8  East, 
103 ;  3  Atk.,  8. 

A  PPEAL  from  chancery.  The  appellant  filed 
J\.  a  bill  of  discovery  relative  to  certain  prop- 
erty in  the  City  of  N.  Y.,  in  possession  of  the 
Reformed  Protestant  Dutch  Church  of  that 
city,  and  praying  an  account,  etc. ;  he  alleged 
that  the  Church  was  an  incorporated  body.and 
was  in  possession  of  the  property  in  question, 
under  a  devise  contained  in  the  will  of  John 
Harberdinck,  bearing  date  Apr,  23, 1722,which 
devise  he  averred  to  be  void, on  account  of  the 
incapacity  of  the  Church  to  take  real  estate  by 
devise  ;  and  that  by  a  residuary  clause  in  the 
will,  the  property  in  question  was  given  to  four 
persons  or  the  children  of  those  persons,  one 
of  whom  was  the  ancestor  of  the  appellant.and 
under  whom  he  derived  title  to  two  fifths  of  the 
share  devised  to  him.  The  appellant  set  forth 
the  will,  by  which  the  testator,  after  declaring 
his  intention  to  dispose  of  his  temporal  estate, 
and  giving  certain  specific  legacies  to  remote 
relatives  of  his  own  residing  in  Holland,  and  a 
small  sum  to  the  son  of  a  kinsman,  residing  in 
the  City  of  N.  Y.,  devised  unto  the  Ministers, 
Elders  and  Deacons  of  the  Reformed  Protest- 
ant Dutch  Church  of  the  City  of  N.Y.,  and  to 
their  successors,  forever,  "  all  that  my  (testa- 
tor's) right,  title,  interest  and  property  in  and 
to  an  equal  fifth  part,  share  and  proportion  of 
all  that  tract  or  parcel  of  land, situate  lying  and 
being  upon  Manhattan's  Island,  within  the  City 
459*]  of  New  *York,  called  or  known  by  the 
name  of  Shoemaker's  field  or  land, on  the  north- 
east side  of  Maiden's  Lane  or  path,  which  leads 
unto  a  certain  street  called  Queen  Street ;  the 
which  said  tract  or  parcel  of  land  contains  by 
estimation  about  sixteen  acres,  and  by  mutual 
consent,  agreement  and  approbation  of  all  the 
proprietors  and  part  owners  therein  concerned, 
some  years  past  was  surveyed  and  laid  out  into 
164  lots,  with  convenient  streets  and  lanes  to  ac- 
commodate the  same,  as  may  fully  and  amply 
appear  by  a  certain  instrument  of  indenture, 
with  the  map  or  chart  thereunto  annexed, under 
the  hands  and  seals  of  all  of  the  proprietors  and 
part  owners,  viz. :  (naming  five  persons,  includ- 
ing the  testator),as  by  the  said  indenture  with 
the  chart  or  map  bearing  date  14th  September, 
1696,  relation  being  thereunto  had  more  fully 
and  at  large  doth  and  may  appear.  By  which  in 
denture,  with  the  chart  or  map  thereunto  an- 
nexed, it  is  declared  and  agreed,  that  the  said 
John  Harberdinck's  proprietie,  share  and  divi- 
dend in  the  said  164  general  lots,  which  be  and 
consist  in  five  and  thirty  lots.described,  markt 
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and  numbered,  viz. :  one,  etc.  (enumerating  the 
lots  assigned  to  him),  lying  and  being  butted, 
bounded  and  containing  in  length  and  breadth 
as  by  the  said  indenture  with  the  map  or  chart 
amply  and  largely  is  described,  mentioned  and 
ex  pressed  ;together  with  fourother  lots,  etc.(de- 
scribing  them),all  of  which  several  and  respect- 
ive lots, pieces  and  parcelsof  land,I,the  said  tes- 
tator.do  hereby  give.devise  and  bequeath  unto 
the  said  Ministers,  Elders  and  Deacons  of  the 
Reformed  Protestant  Dutch  Church  of  the  City 
of  New  York,  and  to  their  lawful  successors, 
forever.  To  have  and  to  hold,  all  the  aforesaid 
several  and  respective  lots,  pieces  and  parcels 
of  land  unto  the  said  Minister,  etc.,  and  their 
lawful  successors,  forever,  to  be  received  and 
employed  by  the  saidMinister.etc.,  immediate- 
ly after  my  decease, and  the  decease  of  my  wife, 
Mayken  Harbendinck,  for  the  payment  of  the 
yearly  stipend,  salary  or  maintenance  of  the 
respective  minister  or  ministers  which  from 
time  to  time,  and  at  all  times  hereafter,  shall 
be  duly  and  legally  called  to  the  ministry  of 
the  said  Church,  and  to  no  other  use  or  uses 
whatsoever."  Then  came  the  following  clause: 
"  And  *I,  the  said  John  Harberdinck.  [*46O 
do  further  give,  devise  and  bequeath  unto  my 
said  wife,  Mayken  Harberdinck,  all  the  rest  of 
my  temporal  estate,  real  and  personal, none ex- 
cepted,  whether  the  same  shall  be  and  consist 
in  houses,  lands,  goods,  chattels,  gold,  silver, 
moneys, negroes,  bonds,  mortgages,  bills.book- 
debts,or  any  other  effects  or  estate  whatsoever, 
none  in  the  world  excepted.  To  have  and  to 
hold  all  the  rest  and  remaining  part  of  my  es- 
tate, except  what  part  as  above  in  bequeathed 
and  disposed,  unto  my  said  wife  Mayken  Har- 
berdinck,during  her  natural  life;  and  after  her 
decease,!  give, devise  and  bequeath  one  just  and 
equal  quarter  part  thereof  unto  my  wife's  sis- 
ter. Jannatie  Boss,  to  be  equally  divided  be- 
tween her  children  ;  one  other  just  and  equal 
quarter  thereof  I  give,  devise  and  bequeath 
unto  all  the  children  of  Baltis  Van  Kleeck,late 
of  Dutchess  County,  deceased,  to  be  equally 
divided  between  them,  and  to  their  heirs  and 
assigns,  forever."  The  two  other  quarters  of 
the  estate  were  disposed  of  in  like  manner  to 
other  persons.  The  testator  died  previous  to 
Feb.  7,  1723.  The  appellant  deduced  title  to 
the  premises  in  question  under  the  devise  to  the 
children  of  Baltis  Van  Kleeck. 

The  appellant  further  stated  in  his  bill  that 
the  testator,  notwithstanding  the  partition  set 
forth  in  his  will,  continued  seised  in  fee  sim- 
ple, as  tenant  in  common  with  the  four  other 
persons,  between  whom  and  himself  partition 
had  been  made  as  stated  in  his  will,  in  and  to 
an  undivided  fifth  part  of  a  certain  piece  of 
land  left  undivided  by  the  proprietors  of  the 
Shoemaker's  field, lying  between  the  streets  now 
called  Nassau  and  William,  and  Fulton  and 
John, being  about  200  feet  in  length, and  about 
100  in  width,  and  designated  on  the  map  or 
chart  annexed  to  the  indenture  of  partition  (re- 
ferred to  in  the  will)  as  not  divided  among  the 
proprietors  of  the  tractcalled  Shoemaker's  field. 

He  further  stated,  that  the  Reformed  Pro- 
testant Dutch  Church  were  incorporated  by  let- 
ters patent  under  the  great  seal  of  the  Colony 
of  N.  Y.,  May  11, 1696,whereby  a  church  then 
erected  and  certain  real  estate  were  gran  ted  and 
confirmed  unto  the  Corporation,who  were  f ur- 
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then  authorized  to  purchase  and  hold  other 
46 1*J  lands,  *over  and  above  those  thereby 
settled  on  the  Corporation,  not  exceeding  the 
yearly  value  of  £200,  current  money  of  the 
Province.The  appellant  averred  that  the  yearly 
value  of  the  lots  in  the  Shoemaker's  field, 
claimed  and  possessed  by  the  Corporation  under 
John  Harberdinck, greatly  exceeded  £200,at  the 
time  of  the  death  of  the  testator.and  at  the  time 
when  the  Corporation  took  possession  of  the 
property  and  entered  into  the  receipt  of  the 
rents,  issues  and  profits  thereof;  and  although 
the  capacity  of  the  Corporation  to  take  and  hold 
real  estate  had  from  time  to  time  been  enlarged 
by  statutes  passed  for  that  purpose  ;  yet  the 
appellant  charged  that  the  yearly  value  of  the 
lands  holden  under  the  will  of  Harberdinck  has 
in  each  year  greatly  exceeded  the  amount  which 
the  Corporation  were  by  law  authorized  to  take 
and  hold,  specifying  the  amounts  received  be- 
tween certain  periods,  and  that  at  the  filing  of 
the  bill  they  were  of  the  yearly  value  of  $30,000. 

The  appellant  averred  that  in  two  ejectment 
suits  commenced  by  him  as  the  heir  at  law  of 
one  of  the  children  of  Baltis  Van  Kleeck,  for 
the  recovery  of  a  part  of  the  premises  pos- 
sessed by  the  Corporation,  he  had  been  non- 
suited for  the  want  of  sufficient  proof;  the  of- 
ficers of  the  Corporation  refusing  to  be  sworn 
or  to  furnish  him  with  the  evidence  in  their 
possession  necessary  to  the  maintenance  of  the 
suits.  He  then  prayed  for  a  discovery,  an  ac- 
count, and  for  general  relief. 

The  respondents  put  in  a  demurrer  to  the 
bill,  which,  after  argument,  was  allowed  by 
the  Chancellor,  and  the  bill  dismissed  with  costs. 
See  the  opinion  delivered  by  the  Chancellor,  6 
Paige,  Ch.,  606,  et  seq.  Whereupon  the  case 
was  removed  into  this  court  by  appeal.  The 
cause  was  argued  here  by, 

Messrs.  L.  H.  Palmer  and  B.  F.  Butler, 
for  appellant. 

Messrs.  D.  Lord,  Jr.,  and  G.  Wood,  for 
respondents. 

Points  on  the  part  of  the  appellant . 

I.  The  attempted  devise  to  the  Church  was 
wholly  illegal;  the  act  and  intention  were  both 
4<12*]  absolutely  void  ab  initio,  *and  as  the 
land  described  in  this  void  devise  was  not  ef- 
fectually disposed  of,  it  constituted  a  part  of 
the  residuum  of  the  estate,  and  passed  to  the  re- 
siduary devisees.  Doe,  exdem.  rerguton  v.  Roe, 
1  Harr.,  256,  258;  Denn  v.  Taylor,  2  Chit..  681; 
18  Com.  L.  R,  457;  Doe  v.  Sheffield,  18  East; 
Ooodwright  v.  Marquis  of  Devonshire,  2  Bos.  & 
P.,  600;  Lydottv.  Willow*,  8  Mod.,  229;  Count- 
en  of  Bridgwater  v.  Duke  of  Bolton,  6  Id.,  Ill; 
Bennett  v.  French,  Leon.,  551;  8  Vin.  Abr..  47, 
No.  9;  Id.,  868,  U,  c;  Id.,  871, W.  c;  Id.,  444, 
No.  1,  C,  c;  14  Id.,  tit.  Intent,  450  ;  7  Johns. 
Ch..  264-278 ;  Doe  v.  Pedley,  1  Mecs.  &  W., 
670  ;  Stevens  v.  Hide,  Cos.  t.  Talb.,  29  ;  Sher- 
wood and  Noon't  cam,  1  Leon.,  250;  Crane  v. 
Crane,  2  Root,  487  :  Brown  v.  Htggs,  4  Ves. . 
716  ;  Munday  v.  Munday,  Cas.  t.  Hard..  148; 
Dunage  v.  White,  Jac.  &  W. ;  TregonrnUe  v. 
Tregonvillf,  8  Dow,  Par!.,  206;  Crnue  v.  Bar 
fcy.  8P.  Wnw.,20;  Morgan  v.  Surman  1  Taunt., 
389;  8  Maule  &  8.  800;  14  East.  872:  6  Dow. 
Parl.,  85;  1  Harr..  256  ;  Ilaydenv.  Stoughton, 
5  Pick..  538;  Brig/tarn  v.  Shattuek,  10  Id.,  809; 
Mayor  v.  Goteland,  Dickens,  568  ;  Ooodtitle  v. 
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Knot,  5  Moore  &  P.,  682;  Cowp.,  44;  Hall  v. 
Mullen,  5  Harr.  &  J.,  194  ;  Doe  v.  Bartle,  1 
Dowl.  &  R.,  81;  Jones  v.  Mitchell,  2  Sim.  &Stu., 
293;  Theatt  v.  Theatt,  7  La.,  230;  Lessee  of 
Cheeseman  v.  West,  1  Yeates,  413;  Lillibridge  v. 
Adie,  1  Mas.,  234  ;  Sloan  v.  Hayle,  Rawle,  28  ; 
Crooke  v.  De  Vandes,  9  Ves. ,  205  ;  Greene  v. 
Stevens,  17  Id.,  76;  2  Bulst.,  180;  Bacon  v.  Hall, 
Cro.  Eliz.,  497;  Id.,  422;  Doe  v.  Weat/ierby,  11 
East;  Doe  v.  Langdon,  14  Id.;  Code  Napoleon, 
b.  3,  p.  275,  tit.  11,  Donations  by  Wills,  sec.  3; 
Heirs  and  Legacies,  No.  1002,  sec.  4;  General 
Legacy,  Nos.  1003-1006,  1009,  1011,  1012;  Di- 
gest Civil  Law  in  New  Orleans,  ch.  6,  sec.  3, 
232;  art.  110,  sec.  4,  234;  art.  120,  121;  Doe  v. 
Underdown,  Willes,  276;  Perk.,  566;  Wright  v. 
Home,  8  Mod  .  223;  Roev.  Flood,  Fortes.,  184; 
Ooodwright  v.  Opie,  8  Mod.,  123;  Crooke  v.  De 
Vandes,  Willes.  305;  11  Ves.,  332;  Cole  v.  Clai- 
bourne,  1  Wa»h.,  285;  Peay  v.  Barbour,  1  Hill, 
S.  C.,  97  ;  Hyle  v.  Hyle,  3  Mod.,  228  ;  Oood- 
wright v.  *  Wright,  12  Id.,  287;  Ooore  v.  [*4«3 
Goore,  9  Id.;  Cov.  &  Hughes,  Dig..  512;  Wise- 
man v.  Baldwin,  Owen,  112;  Perk.,  556; 
Brownl.  &  Goldsb.,  246,  Fleming  J.;  Bulst., 
292:  Hutton  v.  Simpson,  2  Ves.,  722;  Doe  v. 
Kit, 4  T.  R.,  603;  Warner  v.  White,  Doug  .339; 
Hogson  v.  Ambrose,  Id.,  341  ;  White  v.  White, 
cited  6  T.  R.,  518;  Cro.  Eliz.,  422.  pt.  20  ; 
Ward's  case,  per  Dyer,  J.;  Plowd.,  414;  Cam- 
bridge v.  Rouse.  8  Ves.,  25  ;  Roe  v.  Wickett, 
Willes,  305;  Maxwell  v.  Call,  1  Bro.  C.  C., 
889. 

1.  By  the  common  law,  as  settled  by  the  En- 
glish decisions  at  the  American  Revolution,  the 
residuary  legatee  takes  in   preference  to  the 
next  of  kin,  all  legacies  and  bequests  which  be- 
come lapsed  by  events  subsequent  to  the  mak- 
ing of  the  will,  as  well  as  those  which  were 
originally  void. 

2.  In  residuary  devises  of  land,  or  of  mon- 
eys regarded  as  land,  whether  to  a  party  for 
his  own  benefit,  or  as  trustee,  the  common  law, 
as  settled  at  the  Revolution,  gave  the  estate  or 
money  to  the  heir  in  all  cases  of  lapsed  de- 
vises, or  lapsed  charges  on  the  fund. 

8.  This  preference  of  the  heir  to  the  resid- 
uary legatee,  in  all  cases  of  land  and  of  uses 
springing  out  of  land,  was  founded,  not  in  rea- 
son, but  on  the  policy  of  the  feudal  system, 
and  of  the  English  Constitution,  and  is  not 
applicable  here;  though  being  firmly  settled  in 
England,  as  a  part  of  the  common  law,  it  must 
be  received  and  acted  on  with  us  until  altered 
by  the  Legislature. 

4.  There  is  a  distinction  between  a  devise 
void  ab  initio  and  one  that  becomes  void  by  the 
subsequent   death  of  the  devisee,  or  by  any 
other  subsequent  event.     In  the  former  case, 
the  land  attempted  to  be  devised  sinks  into  the 
rf ful  a  a  m.  and  goes  to  the  residuary  devisees;  in 
the  latter,  it  goes  to  the  heir  at  law.    Thin  dis- 
tinction was  taken  in   Bennett  v.  Frenth,  de- 
cided prior  to  1589  ;  was  several  times  recog- 
nized between  that  time  and  the  Revolution, 
and  has  never  been  denied  or  questioned  in  any 
English  ca*e;  on  the  contrary,  the  weight  of 
English  authority,  both  before  and  since  the 
Revolution,  is  decidedly  in  its  favor. 

5.  It  '.H  not  inconsistent  with  this  distinction, 
that  where  lands  are  devised  to  the  heir  him- 
self, charged  with  the  payment  *of  leg  [*4<14 
aciea  and  debU,  a  void  as  well  as  a  lapsed  leg- 
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acy  should  fall  into  the  estate  for  the  benefit 
of  the  heir  ;  nor  that  a  similar  result  should 
take  place  where  lands  are  devised  to  trustees, 
and  directed  to  be  sold  for  the  payment  of  leg- 
acies and  debts,  and  one  of  the  legacies  is  ei- 
ther void  or  lapsed.  Jackson  v.  Harlock,  Amb  , 
487  :  Collins  v.  Wakeman,  2  Ves.,  Jr.,  683; 
R<i*hley  v.  Masters,  1  Ves.,  201,202;  Grovnerv. 
JIaUum,  2  Blunt,  Amb.,  643;  Arnold  v.  Chap- 
man, 1  Ves.,  Sr. ;  Kennel  v.  Abbot,  1  Sim.  & 
Stu.,  296;  4  Ves.,  802. 

6.  Nor  is  it  inconsistent  with  this  distinction 
that  the  heir  and  not  the  residuary  devisee, 
should  take  where  there  is  a  devise  to  the  heir, 
of  land  to  which  he  is  entitled  by  descent. 
Hutchinson  v.  Ilammon,  per  Buller,  J.t  3  Bro. 
C.  C.,  143;  Kenyan  v.  McRoberts,  1  Wash. ,  109, 
in  connection  with  Colev.  Clayborne,  /rf.,265; 
Smith  v.  Saunders,  W.  Bl.,  736  ;    Newkerk  v. 
Newkerk,  2  Cai.,  345;  Cowp.,  420;  8  Petersd., 
132;  Robinson  v.  Knight,  2  Eden.  155;  Ellis  v. 
Smith,  1  Ves. ;  17  ;  Jackson  v.  Harlock,  Amb. , 
487. 

7.  The  distinction  above  stated  is  founded 
in  good  sense.     Where  the  devise  is  void,  it  is 
not  to  be  regarded  as  any  part  of  the  will,  but 
the  will  should  be  construed,  as  if  the  void  de- 
vise were  stricken  out.    In  such  case,  the  land 
described  in  it,  will  of  course  sink  into  the  gen- 
eral bulk  of  the  estate,  and  go  to  the  residuary 
devisee  if  there  be  one. 

8.  The  two  American  cases  cited   by  the 
ChanceUoi-,  in  which  it  has  been  held  that  a  de- 
vise void  ab  initio  did  not  fall  into  the  residuum, 
but  descended,  as  in  the  case  of  a  lapsed  de- 
vise to  the  heir  at  law,  were  decided  without 
reference  to  the  above  mentioned  distinction; 
are  not  binding  on  the  courts  of  this  State,  and 
especially  on   this  court ;  and  are,  moreover, 
contrary  to  the  English  decisions,  and  to  other 
American  cases  of  higher  authority. 

9.  If  no  authoritive  decision  on  this  point 
has  been  made  by  the  courts  of  this  State,  we 
must  take  the  English  adjudged  cases  as  evi- 
dence of  the  common  law.     Those  cases,  as 
above  stated,  are  in  favor  of  the  distinction  re- 
ferred to,  which  should  the  more  readily  be 
adopted   by  the  American  courts,  as  there  is 
here  no  good  reason  for  extending  any  peculiar 
465*]  *immunity  to  the  heirs  at  law.  Jackson 
v.  Harlock,  Arab.,  487  ;  Grosvenor  v.  Hallam, 
Id.,  643;  Newell  v.  Newell,  12  Price,  300:  Slade 
v.  Slade,  2  Vern.,  624;  Bert  v.  Rigdon,  1  Plowd.. 
340;  1  P.  Wms.,  307;  1  Str..  25. 

II.  Notwithstanding  the  testator's  attempt 
to  devise  the  land  to  the  Church, and  admitting 
that  he  actually  intended  that  the  residuary 
devisees  should  take  nothing  which  he  had  at 
tempted  to  give  the  Church, there  yet  remained 
in  legal  contemplation  a  residuary  and  contin- 
gent interest,  founded  on  the  condition  an- 
nexed by  law  to  every  devise  of  this  sort,  that 
the  land  may  revert  by  the  dissolution  of  the 
Corporation,  or  by  breach  of  the  condition  on 
which  the  devise  is  made.  This  reversionary 
and  contingent  interest  was  a  proper  subject  of 
devise,  consistently  with  the  declared  intent 
of  the  testator;  and  even  had  the  devise  been 
valid,  would  have  gone  to  the  residuary  devi- 
sees. The  descent  to  the  heir  was  thus  broken ; 
and  the  actual  devise  of  the  reversionary  and 
contingent  interest  to  the  residuary  devisees, 
drew  along  with  it  (the  devise  to  the  Church 
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being  void)  the  whole  estate,  according  to  the 
well  settled  distinction  in  the  English  cases, 
which  is  recognized  and  assented  to  by  His 
Honor,  the  Chancellor,  in  his  opinion  in  this 
case.  2  Bl.  Com.,  175;  Ang.  Corp.,  105,  sec.  2; 
Co.  Litt.,  13  b;  1  Bl.  Com.,  484 ;  2  Id.,  256  ; 
Dart.  College  v.  Woodward,  4  Wh.,  518;  Case 
of  Suiton's  Hospital,  10  Co.,  24.  33;  Alleyn 
28;  1  Freeman,  519;  2  Cowp.,  808;  2  Bos  & 
P.,  600;  1  H.  Bl.,  30;  3  T.  R.,  88;  Right  of 
Visitation,  1  Wash.,  262;  Phelps  v.  Berry,  per 
Ld.  Holt.  Skinn.,447,  483,  484;  Edenv.  Fos- 
ter, 2  P.  Wms.,  325,  426;  15  Pick.,  538;  10  Id., 
309;  Willes;  296;  1  Ves.,  420  ;  3  Maule  &  S., 
300;  Fortes,  84;  Salk.,  229;  11  Mod.,  61  ;  2 
Vern.,  394;  1  H.  Bl.,  30;  Co.  Litt.,  215  a;  251 
a,  b;  Litt.,  sec.  415;  Bl.  Com.,  158;  Doe  v. 
Scott,  3  Maule  &  S.,  306;  Wille3,296,  300;  Ave- 
lynv.  Ward,  1  Ves.,  420;  Sprig  v.  Sprig,  2 
Vern.,  394;  6Halst.,  224;  Page  v .  Hay wood,  11 
Mod.,  61. 

III.  The  situation  of  the  testator's  family; 
the  intention  to  dispose  of  all  his  property,  ex 
pressed  in  the  preamble  *and  conclu-  [*466 
sion  of  his  will;  and  the  singularly  comprehen- 
sive wordh  of  the  residuary  devise,  leave  no 
doubt  that  he  actually  and  fully  intended  that 
all  his  property,  not  otherwise  effectually  dis- 
posed of,  should  go,  whether  known  to  him  or 
not,  to  his  residuary  devisees.  They,  and  not 
his  heir  at  law,  were  the  special  objects  of  his 
bounty.  Even  admitting  that  this  case  stands 
on  the  same  ground  as  a  lapsed  devise.still  there 
is  a  plain  intent  that  the  heir  at  law  shall  not 
take,  which  even  in  the  case  of  a  lapsed  devise, 
is  sufficient  to  carry  the  estate  to  the  residuary 
devisee.    Wilse  v.  Wilse,  5  Moore  &  P. ;  Beach- 
craft  v.  Beachcr 'aft,  2  Vern.,  690;  Mundayv. 
Munday,  Cas.  t. ,  Hardw.,  143;  Morgan  v.  Suer- 
man,  1  Taunt.,  289;  Frogmorton  v.Halliday,  1 
W.  Bl.;  Putnam  v.  Stevens,  15 East,  505;  Ken- 
non  v.  McRoberts,  1  Wash..  107-109  ;  Rule,  pp. 
104,  105  ;  Smith  v.  Saunders,  2  W.  Bl.,  736  ; 
Smith  v.  Triggs,  1  Str.,  487;  2  Vern.,  690;  Cole 
v    Claibourn,  1  Wash.;  Strong  v.  Treat,  1  W. 
Bl.,  200;  Robison  v.  Knight.  2  Eden,  155  ;  Doe 
v.  Alpen,4T.  R.,  87;  6  Mod.,  Ill;  10  Id.,  371; 
3  Id.,  229 ;  2  Vern.,  690  ;  5  Harr.  &  J.,  190  ; 
Sherwood  cfc  Nones'  case,  1  Leon.,  250;  2  Root, 
487;  Brown  v.  Higgs,  4  Ves.,  716. 

IV.  Supposing  the  residuary  devisees  not  en- 
titled to  the  land  attempted  to  be  devised  to  the 
Church,  yet  the  demurrer  should  have  been 
overruled. 

1.  The  Church  is  in  the  possession  of  an  un- 
divided share  in  Shoemaker's  field,  claiming  it 
under  the  will  of  the  testator,  which  is  not  con 
tained  in  the  attempted  devise  to  it,  but  which 
was  intentionally  and  expressly  devised  to  the 
residuary  devisees. 

2.  The  complainant,  as  a  representative  of 
the  residuary  devisees,  is  entitled  to  the  in- 
spection and  use  of  the  will  for  the  purpose  of 
having  it  proved  and  established,  especially  as 
against  a  volunteer  who  has  the  will  in  his  pos- 
session. 

3.  The  complainant  was  entitled  to  the  dis- 
covery prayed  for,  to  enable  him  to  prosecute 
his  suit  at  law  against  the  Church.     Suffolk  v. 
Green,  1  Atk.,  451;  Bishop  of  Sodor  and  Man 
v.  Earl  of  Derby,  2  Ves.,  357  ;  Atty.  Gen.  v. 
Brown,  1  Swanst.,  304,  n.  b;  1  Har.  Ch.  Pr., 
294;  2  Madd.  Ch.,  283. 

WEND  20. 


183* 


VAN  KLEECK  v.  DUTCH  CHURCH  OF  N.  Y. 


467 


4±<yj*]*  Points  on  Ha  part  of  the  respondents. 

I.  Supposing  the  devise  to  the  Church  to  be 
void,  the  residuary  devisees  cannot  take  the 
land  so  devised ;  because, 

1.  In  devises  of  real  property,  the  intent  is  to 
pass  nothing  by  the  residuary  clause,  which 
the  antecedent  clauses  of  the  will  purport  to 
grant  to  others.  A  devise  of  land  operates  upon 
and  refers  only  to  real  estate  then  belonging  to 
the  devisor;  and  all  devises  of  land,  as  well  re- 
siduary devises  as  others,  are  specific.  In  both 
these  respects  a  residuary  devise  of  land  differs 
from  a  residuary  bequest  of  personalty.  Howe 
v  Eiirl  of  Dartmouth,  7  Ves.,  Jr.,  147;  Smith 
v.  Saunters,  2  W.  Bl.,  736;  8.  G.,  Cowp.,  420; 
Groscenor  v.  Hattam,  2  Arab.,  645,  Blunt's  ed., 

4  Mass., 154;  2  Pow. Devises,  ch.  5,  Jarman's  ed. 

2.  As  well  in  the  case  of  an  antecedent  de- 
vise, which  is  inoperative  by  reason  either  of 
the  illegality  of  the  devise  or  of  the  previous 
death  of  the  devisee,  as  in  the  case  of  an  ante- 
cedent devise  which  lapses,  the  will  purports 
to  give  to  the  devisee  the  subject  devised.  The 
intent  of  the  testator  is  to  exclude  all  such  de- 
vises from  the  operation  of  the  residuary  clause. 

3.  The  intent  thus  to  exclude  from  the  resid- 
uary clause  is  as  strong  in  the  case  of  an  illegal 
devise  as  of  a  lapsed  devise;  the  latter  is  as  in- 
operative as  the  former,  inasmuch  as  the  will 
Is  ambulatory  and  entirely  inoperative  until  the 
death  of  the  testator.  Therefore,  the  decisions 
In  favor  of  excluding  from  the  operation  of  the 
residuary  devise,  lands  embraced  in  antecedent 
devises,  in  case  of  lapse,  are  equally  authorities 
to  exclude  lands  embraced  in  devises  de  facto, 
which  are  illeeal.  Cases  of  lapsed  devises:  Doe 
v.  I7nderdown~W\\\es,2Q8;  Amesburyv.  Brown, 
cited  by  Grey.  Ch.  J.,  in  2  Bl.,  739;   Wright  v. 
Horne'(&\so  cited  as  Wright  v.  Half),  8  Mod., 
122;  8.  C.,  Fortes,  182;  8.  G.,  Willes,  299;  Roe 
v.  Flood,  1  Fortes,  182  ;  Aveylyn  v.  Ward.  1 
Ves.,  Sr.,420;  Smith  v.  Saunders,  2  W.Bl.,736. 

4.  In  the  case  of  illegal  devises  the  intent  of 
the  testator  failing,  and  it  being  inadmissible  to 
conjecture  what  would  have  been  his  disposi- 
tion of  the  devised  land  had  he  known  of  the 
failure,  it  descends  to  the  heir  at  law,  who  is 
4<f8*j  not  to  *be  disinherited,  unless  by  plain 
words  or  clear  implication.     Denn  v.  Gaskin, 

•Cowp.,  266;  Free,  in  Ch.  473;  Tregonellv.  8yd- 
enham,  3  Dow.,  210  ;  Jackson  v.  Schauber,  7 
Cow., 187;  8.  C.,2  Wend., 13;  Gronenor  v.  Hal- 
lam,  2  Arab.,  645,  Blunt's  ed.;  2  W.  Bl.,  736. 

5.  Although  an  illegal  devise  of  particular 
lands  shows  an  intent  to  exclude  the  heir,  it 
aKii  shows  an  intent  to  exclude  the  residuary 
devisee  from  taking  it.  The  intent  failing,  the 
heir  takes,  not  simply  by  force  of  the  latent, 
but  bv  the  rule  of  law.  Cases  an  last  cited. 

8.  The  weight  of  authority  is  in  favor  of  ex- 
cluding all  cases  of  inoperative  antecedent  de- 
Ylses  from  the  residuary  clause.  1.  Case*  of 
lapsed  devises,  mpra.  2.  Cases  of  void  devises: 
Ame*t>ury  v.  Brown,  cited  In  2  W.  Bl.,  787; 
Goodright  v.  Opie.  8  Mod.,  123;  Willea.  299; 
Colliiu  v.  Wakeman,  2  Ves.,  Jr.,  683.  8.  Cases 
of  conditional  devises:  Newkerk  v.  Newkerk,  2 
Cai.,  845;  Roe  r.  Flood,  1  Fortes,  184;  Doe  v. 
8eott.  3  Maule  &  8.,  800;  I  lay  den  v.  Mmghton, 

5  Pick.,  580.  4.  Cases  in  which  the  heir  takes 
illegal  charges  for  charities:  Arnold  v.  Chap- 
man, 1  Ves.,  8r.,  108;  Gronenor  v.  HaUam,  2 
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Amb.,  645  ;  Durour  v.  Matteux,  1  Ves.,  Sr., 
321;  8.  C.,  1  Sim.  &  Stu.,  292;  Jones  v.  Mitch- 
ell, Id.,  290.  5.  Cases  of  illegal  devises:  Tregon- 
well  v.  Sydenham,  3  Dow., 200;  Green  v.  Dennis, 
6  Conn.,  293  ;  Lingan  v.  Carroll,  3  Har.  & 
McEL,  333;  James  v.  James,  4  Paige,  115;  see, 
also,  2  Pow.  Devises,  ch.  3  and  5,  Jarm.  ed. , 
cited  in  Law  Lib.,  Vol.  5,  N.  S. 

7.  In  the  present  will,  the  peculiar  language 
of  the  residuary  clause  shows  an  express  intent 
to  exclude  from  it  all  the  real  estate  which  the 
will  antecedently  purports  to  devise,  whether 
legally  and  effectually  devised  or  not. 

II.  Supposing  the  devise  to  the  Church  to  be 
valid,  the  residuary  devisee  cannot  take  ;  be- 
cause, 

1.  There  is  no  actual  or  valid  condition  at- 
tached to  the  devise,  Newkerk  v.  Newkerk,  2 
Cai..  345;  Co.  Litt.,  223  ;  Bradley  v.  Pnxetto, 
3  Ves.,  Jr.,  324;  and  if  there  were,  none  but 
the  heir  could  take  advantage  of  it. 

2.  If  there  be  a  condition,  it  cannot  operate 
so  as  to  create  a  legal  and  valid  conditional 
limitation  of  the  lands  in  question,  to  the  resid- 
uary devisees. 

*After  advisement,  the  following  [*469 
opinions  were  delivered: 

By  Chief  Justice  Nelson.  It  is  admitted, 
for  the  purposes  of  this  decision,  that  the  de- 
vise to  the  Church  is  void;  that  body  being  in- 
capable, as  the  law  stood  at  the  time,  of  taking 
or  holding  real  property  by  devise.  And  this 
presents  the  most  material  question  involved 
in  the  case,  viz. :  whether  the  premises  thus  in- 
effectually disposed  of  to  the  Church  passed  to 
the  residuary  devisees,  under  the  clause  of  the 
will  in  their  favor,  or  descended  to  the  heirs 
at  law. 

The  intent  of  the  testator  is  always  the  lead- 
ing inquiry,  when  searching  after  the  meaning 
of  the  whole  or  of  any  particular  clause  of  his 
will;  and  no  person  can  claim  any  interest  or 
estate  under  it,  unless  he  can,  from  the  lan- 
guage employed,  raise  an  intent,  express  or 
implied,  to  give  him  such  interest.  The  heir 
takes  independently  of  the  will— the  devisee 
only  by  virtue  of  its  provisions.  It  is  a  funda- 
mental rule,  also,  lhat  an  heir  at  law  shall  not 
be  disinherited,  unless  there  are  express  words 
or  a  strong  implication  to  that  effect;  because, 
as  is  said,  the  title  of  the  heir  is  founded  on  the 
laws  of  descent,  which  are  certain,  and  is.  there- 
fore, not  to  be  defeated  by  an  uncertain  devise. 
And  further;  if  the  estate  is  not  effectually 
given  to  some  other  person  or  body,  the  heir 
takes  it,  because,  however  strong  the  language 
of  the  will  and  intent  of  the  testator  may  be 
to  cut  him  off,  it  is  not  enough;  there  must  be 
an  operative  gift  of  the  estate  away  from  him. 
These  arc  familiar  general  rulea  in  respect  to 
the  construction  of  wills  which  have  a  bearing 
upon  the  particular  question  before  us;  but 
there  are  one  or  two  others  which  I  will  advert 
to.  relating  directly  to  the  interpretation  of  the 
residuary  clause. 

The  effect  of  the  residuary  clause  has  fre- 
quently come  under  the  consideration  of  the 
courts,  in  respect  to  contingent  and  remote  re- 
versionary interests  existing  in  the  devisor  at 
the  date  of  hU  will,  which  he  had  not  previous- 
ly  disposed  of  by  any  words,  and  which,  there- 
fore,  remained  nt  subject-matter  for  the  sweep- 
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ing  residuary  provision  to  act  upon.  The 
question  has  usually  arisen  between  the  heir 
and  the  residuary  devisee,  the  former  insisting 
47O*]  that  the  interest  *claimed  was  not  in 
eluded  in  that  clause.  The  leading  case  is 
Strong  v.  Teatt,  2  Burr.,  912,  in  which  the  court 
lay  down  the  rule,  that  the  generality  of  the 
expression  used  in  the  residuary  clause,  if  un- 
restrained and  unqualified  by  other  words, 
would  carry  all  the  testator's  estate  in  posses- 
sion, reversion  or  remainder,  but  that  these  gen- 
eral words  may  be  restrained  by  others,  either 
expressly,  or  as  clearly  and  plainly  to  be  col- 
lected from  the  will;  o'r,  as  perhaps  better  ex- 
pressed by  Ld.  Tenterden,  Ch.  J.,  in  Doe  v. 
Fosseck,  1  B.  &  Ad.,  186,  where  he  says:  "I 
take  the  general  rule  of  construction  to  be,  that 
all  the  testator  has,  which  is  not  otherwise  dis- 
posed of,  passes  under  a  residuary  clause,  un- 
less there  appear  from  other  parts  of  the  will, 
when  the  whole  is  read,  a  clear  and  manifest 
intention  that  something  should  not  pass."  He 
further  observes,  "that  it  is  not  necessary  that 
the  testator  should  have  a  particular  property 
or  interest  in  his  contemplation  when  framing 
the  residuary  clause;  the  question  is,  what  iu 
tention  appears  on  the  whole,  and  the  proper- 
ty will  pass,  unless  it  can  be  shown  that  the 
testator  distinctly  intended  otherwise."  This 
brings  us  directly  to  the  application  of  these 
rules  to  the  will  "under  consideration. 

It  must  be  admitted  that  the  residuary  clause, 
copious  as  is  the  language  of  conveyancing, 
could  not  very  well  be  made  more  comprehen 
sive;  and  of  course  operates  upon  every  inter- 
est or  estate  that  the  testator  had  at  the  time, 
and  from  which  it  is  not  restrained  by  his 
manifest  intent,  as  indicated  by  other  portions 
of  his  will.  For  the  respondents  it  is  insisted 
such  intent,  in  respect  to  the  premises  in  ques- 
tion, is  indicated  by  the  previous  disposition 
to  the  Church — that  that  act  of  the  mind  is  ir- 
reconcilable with  the  idea  of  an  intent  at  the 
same  time  to  give  the  premises  to  the  residuary 
devisees — that  the  first  is  plainly  expressed,  the 
devise  being  in  terms  to  the  Church,  and  that 
the  court,  therefore,  cannot  by  construction 
raise  another  for  the  benefit  of  the  residuary 
devisees  contradictory  to  it.  I  was  strongly 
impressed  with  the  force  of  this  view  on  the 
argument,  and  did  not  then  and  do  not  now 
perceive  how  it  can  successfully  be  met,  unless 
it  is  by  calling  in  aid  some  principle  of  law 
471*]  *that  will  justify  us  in  obliterating 
from  the  will  this  devise,  so  that  it  may  be  dis- 
regarded in  searching  for  the  intent  of  the 
testator;  then  scope  would  be  given  to  the  gen- 
eral words  to  operate,  and  carry  the  estate  oyer 
to  the  residuary  devisees.  It  is  admitted  for 
all  purposes  of  passing  the  property  to  the 
Church,  this  clause  is  as  ineffectual  as  if  it 
was  out  of  the  will,  and  has  thus  failed  to 
further  the  object  for  which  it  was  inserted; 
so  far,  confessedly,  it  is  mere  blank  paper.  But 
is  there  any  principle  that  will  authorize  us  to  re- 
ject the  words  when  searching  through  the  will 
to  ascertain  the  meaning  of  other  provisions  and 
expressions?  None  was  referred  to  on  the  ar- 

fument,  and  after  a  diligent  examination,  I 
ave  been  unable  to  find  any.  Indeed,  the 
contrary  rule  seems  to  be  well  settled,  namely: 
that  a  testator  is,  in  general,  supposed  to  cal- 
culate upon  his  dispositions  taking  effect,  and 
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not  to  provide  for  the  happening  of  events 
which  will  defeat  them,  as  the  death  of  dev- 
isees, legatees,  etc.  The  whole  doctrine  of 
lapse  stands  upon  this  principle.  2  Atk.,  375; 
2  Pow.,  11,  Jarman'sed. 

Besides,  no  rule  is  better  settled,  or  founded, 
in  more  obvious  sense,  than  the  one  which  re- 
quires that  all  parts  of  a  will  are  to  be  con- 
strued in  relation  to  each  other.  General  words 
in  one  part  may  be  restrained  by  subsequent 
words,  and  shall  be  construed  so  as  not  to  de- 
feat the  intention  of  the  testator,  to  be  collected 
from  any  other  part  of  the  will.  1  Burr.,  38; 
4T.  R.,  82;8/<l,  5;  Pow.,  6.  I  might  also 
refer  to  a  considerable  class  of  cases,  the  prin- 
ciple of  which  has  not  been  doubted,  though 
there  is  some  confusion  arising  out  of  its  ap- 
plication, where  a  devise  of  real  property  is 
made  after  first  directing  a  sum  of  money  to 
be  taken  out  for  the  benefit  of  a  charity, which 
is  void,  and  where  such  money  partaking  of 
the  nature  of  the  property  out  of  which  it  is 
to  be  raised,  has  been  adjudged  to  descend  as 
an  undisposed  interest  in  the  real  estate  to  the 
heir,  instead  of  sinking  into  the  inheritance 
and  passing  to  the  devisee.  Ghro^venor  v .  Hal- 
lam,  Arab.,  643,  is  one  of  this  class,  and  Bland 
v.  Wilkins,  cited  1  Bro.  C.  C.,  61.  Others  will 
be  referred  to  hereafter,  upon  a  closer  view  of 
the  case.  Now  in  all  this  class  of  cases,  it  will 
be  perceived  that  the  *  void  provision  [*472 
in  respect  to  the  charities  must  have  been  re- 
garded by  the  court,  and  not  only  so,  but  a, 
most  important  effect  given  to  the  words.  If 
the  clause  had  been  considered  as  obliterated, 
as  insisted  upon  here,  the  devisee  of  the  estate 
out  of  which  the  sum  of  money  was  to  be 
raised,  would  have  taken  it  disincumbered  of 
the  charge — no  words  would  have  been  left  by 
which  the  court  could  have  fastened  it  upon 
the  devised  premises.  But  instead  of  this,  the 
provision,  though  ineffectual  to  carry  the  fund 
to  the  object  of  the  testator's  bounty,  is  con- 
sidered as  clearly  indicating  an  intent  to  take 
it  out  of  the  estate  devised,  and  hence  not  to- 
give  it  to  the  devisee;  and  thus  the  fund  fail- 
ing to  the  purpose  of  the  testator,  and  not 
being  otherwise  disposed  of,  descends  by  force 
of  law  to  the  heir.  I  cannot  doubt,  therefore, 
that  we  are  bound  to  read  this  clause  in  ex- 
pounding the  will;  and  that  though  altogether- 
ineffectual  to  pass  the  property  to  the  Church, 
it  must  be  taken  into  our  consideration  the 
same  as  any  other  words,  for  the  purpose  of 
assisting  in  collecting  the  meaning  of  the  tes- 
tator in  respect  to  other  dispositions.  Looking 
then  at  the  words  of  the  clause  devising  the 
property  to  the  Church,  under  the  most  favor- 
able rules  of  construction  respecting  the  gener- 
ality of  the  expression  of  the  residuary  clause, 
do  they  not  evince  a  clear  intent  to  except  the 
premises  from  it?  The  testator  thereby  con- 
templated giving  them,  not  to  the  residuary 
devisees,  but  to  the  Church — to  the  "Minister, 
Elders  and  Deacons."  and  "their  successors 
forever;"  and  assuming,  as  I  have  shown,  that 
he  is  supposed  to  calculate  upon  his  disposi- 
tions taking  effect,  it  seems  to  me  difficult  to- 
conceive  of  a  stronger  negative  clause  against 
a  disposition  to  any  other  devisees. 

The  case  was  very  ably  argued  by  the  re- 
spective counsel,  both  on  principle  and  au- 
thority, and  it  was  made  very  manifest  that  the 
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adjudged  cases  as  well  as  the  dicta  of  learned 
judges,  are  singularly  contradictory  on  the 
point.  For  this  reason  I  have  recurred  to  first 
principles,  the  only  sure  process  by  which  to 
test  the  soundness  or  unsoundness  of  conflict- 
ing cases.  But  even  the  number  and  weight  of 
the  authorities,  I  think,  are  in  accordance  with 
these  principles.  Grosvenor  v.  Hallam,  Amb., 
4:73*]  643,  has  been  considered  *a  leading 
case,  and  always  referred  to  on  the  point. 
There  the  testator  devised  to  his  executors  and 
their  heirs  a  messuage  subject  to  the  payment 
of  the  annual  sum  of  £10,  which  he  gave  to 
charitable  uses;  and  he  gave  the  residue  of  his 
real  estate  in  trust,  to  be  sold,  directing  the 
moneys  arising  therefrom,  together  with  his 
personal  estate,  to  be  distributed  as  therein  spec- 
ified. The  £10  annuity  for  charitable  uses  was 
void,  and  the  question  presented  was,  whether 
it  belonged  to  the  heir  or  the  residuary  devisee. 
The  fund  was  regarded  as  real  estate  and  there 
was  no  question  but  the  residuary  clause 
was  comprehensive  enough  to  embrace  it.  It 
is,  therefore,  impossible  to  distinguish  it  in 
principle  from  the  case  before  us.  Ld.  Camden 
held  that  the  heir  was  entitled.  The  rule  as  to 
real  estate  is,  he  said,  that  where  the  intention 
of  the  testator  is  to  devise  the  residue  exclusive 
of  the  part  given  away,  the  residuary  devisee 
shall  not  take  that  part  in  any  event.  He  con- 
sidered the  rent  charge  of  the  £10  severed  for- 
ever from  the  devise  to  the  residuary  legatees. 
The  doctrine  of  this  case  was  recognized  by 
Ld.  Eldon.  in  TregonweU  v.  Mydenham,  3  Dow. 
P.  <J.,  212.  Baker  v.  Hall,  12  Ves.,  496,  is  also 
a  clear  authority  for  this  principle.  There  the 
testator  gave  to  a  minister  or  clergyman  of  a 
certain  parish  forever,  an  annuity  or  rent 
charge  of  £35,  to  be  issuing  out  of  a  certain 
messuage,  etc., for  charitable  purposes;  he  then 
devised  the  same  (subject  to  said  annuity)  upon 
certain  trusts:  and  devised  all  the  residue  of  his 
real  and  personal  estate  not  therein  before  dis- 
posed of.  upon  other  trusts,  etc.  The  question 
was,  whether  the  annuity,  the  devise  of  which 
was  void,  went  to  the  residuary  devisee,  or  to 
the  specific  devisee.  Sir  William  Grant, the  Mas- 
ter of  the  Rolls,  said  that  the  testator  appeared 
to  have  expressly  excepted  the  annuity  out  of 
the  residue  of  his  estates,  and  could  never  have 
had  it  in  contemplation  that  it  should  go,  in 
any  event,  to  the  residuary  devisee.  It  is  true 
be  held  that  it  sunk  for  the  benefit  of  the  spe- 
cific devisee;  whereas,  according  to  Gromenor 
v.  IliUlam,  it  should  have  gone  to  the  heir. 
The  heir,  however,  was  not  before  the  court, 
and  his  right  does  not  seem  to  have  been  no- 
ticed. But  so  far  as  the  principle  is  concerned, 
474*]  *in  the  case  before  us  it  is  a  clear  au- 
thority against  the  residuary  devisee;  because 
it  directly  decides  that  a  void  devise  of  an  in- 
terest in  real  estate,  is  so  far  effectual  as  to 
evince  an  intent  to  take  it  out  of  the  sweeping 
residuary  clause,  as  much  so  as  if  had  been  in 
every  other  respect  valid.  The  case  of  Gibbt 
T.  Ramsay,  2  Ves.  A  B.,  294,  decided  also  by 
Sir  William  Grant,  about  14  years  after  ITWhr 
v.  Hall  was  decided,  is  as  follows:  The  testa- 
trix devised  her  real  and  personal  estate  to 
trustees,  upon  trust  to  sell,  and  out  of  the 
money  she  bequeathed  certain  charitable  lega- 
cies, which  were  void.  She  then  bequeathed 
the  residue  of  the  moneys  arising  from  the 
WKND.  20. 


sale,  and  all  the  residue  of  her  personal  estate, 
etc.  The  Master  of  the  Rolls  said  it  was  clear 
that  such  part  of  the  real  estate  as  is  given  to 
charitable  purposes  belongs  to  the  heir  at  law. 
and  does  not  go  either  to  the  next  of  kin,  or 
the  residuary  legatee.  It  will  be  seen  that  there 
could  be  no  question  here  but  that  the  residu- 
ary clause  was  comprehensive  enough  to  em- 
brace the  sum  bequeathed  to  the  charitable 
uses;  because  it  included  in  express  terms  the 
rest  and  residue  of  the  moneys  arising  from 
the  sale  of  the  real  as  well  as  the  personal  es- 
tates. The  case  of  Jones  v.  Mitchel,  1  Sim.  & 
Stu..  290,  decided  by  Sir  John  Leach,  Master 
of  the  Rolls,  in  1823,  is  also  directly  to  the 
point.  The  testatrix  devised  her  real  estate. aft- 
er certain  limitations,  to  trustees  in  trust,  to 
be  sold,  and  out  of  the  moneys  produced  by 
the  sale  to  pay  certain  legacies,  and  then  a  leg- 
acy of  £800  to  charities,  and  the  residue  to  R. 
The  Master  of  the  Rolls  held  that  the  void  leg- 
acy of  £800  belonged  to  the  heir,  on  the  prin- 
ciple that  the  residuary  devisee  of  real  estate, 
or  of  the  price  of  real  estate,  could  take  noth- 
ing but  what  was  at  the  time  intended  for  him. 
His  words  are  worth  transcribing  as  distinctly 
marking  the  principle  upon  which  I  have  sup- 
posed the  case  before  us  must  turn.  He  ob- 
serves that  the  will  as  to  personal  estate  speaks 
at  the  time  of  the  death  of  the  testator,  and  the 
residuary  legatee  takes  not  only  what  is  undis- 
posed of  by  the  expressions  of  the  will,  but 
that  which  becomes  undisposed  of  at  the  death 
by  disappointment  of  the  intention  of  the  will; 
it  is  otherwise  as  to  the  residuary  devisee  of 
real  estate,  *or  of  the  price  of  real  es-  [*475 
tate,  as  to  him  the  will  speaks  only  at  the  time 
of  making  it,  and  he  can  take  nothing  but  what 
is  at  that  time  intended  for  him.  The  Master 
of  the  Rolls  seems  to  have  had  in  his  mind  the 
words  of  Ld.  King,  in  delivering  his  opinion 
in  Wright  v.  Hall,  a  century  before,  and  which 
are  approved  by  Ch.  J.  Wifles,  in  Doe  v.  Under 
down,  Willes,  299.  He  there  said,  speaking  of 
a  devise  of  real  estate,  that  though  the  will  was 
not  complete  until  the  death  of  the  testator,  so 
as  to  vest  anything  in  the  devisee,  yet  that  the 
intent  of  the  testator  is  to  be  taken  to  be,  as 
things  stood  at  the  time  of  making  his  will,  for 
he  makes  it  as  if  he  meant  to  die  that  moment. 
The  same  view  will  be  found  in  the  case  of 
Smith  v.Saunders,2  W.  Bl.  ,789,and  in  Amesbury 
v.  Brown,  there  cited.  The  principle  is  also  dis- 
tinctly admitted  by  Ld.  Eldon,  in  TregonweU  v. 
Sydenham,  8  Dow,  P.  C..  194,  where  he  ob- 
serves: If  the  trusts  had  been  to  raise  £20.000 
for  charities  (which  we  have  seen  would  have 
been  clearly  void),  and  after  the  sum  had  been 
raised,  then  to  the  devisees,  as  the  intention 
would  not  have  been  in  their  favor,  the  heirs 
would  have  been  let  in. 

Now,  it  is  to  be  remarked  in  respect  to  all 
these  cases  :  1.  That  they  afford  conclusive 
authority  that  the  words  of  the  void  clause  of 
the  will  must  be  read,  as  effect  was  given  to 
them  in  each  case  to  except  the  estate  from  the 
residuary  clause  under  which  it  must  other- 
wise have  passed  ;  and  2.  That  they  afford  a 
most  respectable  body  of  authority,  ancient 
and  modern,  upon  the  very  point  in  amrniHtion 
of  the  principle  which  naturally  results  on  rend 
ing  the  clause,  that  though  it  fails  in  legal  ef- 
fect to  carry  the  estate  to  the  object  intended, 
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it  clearly  evinces  an  intent  not  to  give  it  to  the 
residuary  devisee  and  is,  therefore,  effectual  to 
separate  the  subject  matter  of  the  two  devises; 
and  then,  in  the  absence  of  any  effectual  or  ex- 
ecuted intent,  to  pass  this  estate  by  the  testator, 
being  an  undisposed  interest  it  descended  to  the 
heir  at  law. 

Another  ground  was  also  urged  by  the  ap- 
pellant, to  wit:  That  here  was  a  remote  con- 
tingent interest  undisposed  of  by  the  will  to  the 
Church,  which  would  have  passed  under  the 
476*]  *residuary  clause  if  the  devise  had  been 
valid;  founded  upon  the  principle  that  the  land 
reverts  on  dissolution  of  the  Corporation  or  for 
breach  of  any  condition  upon  which  the  prop- 
erty is  given.  I  cannot  think  this  view  at  all 
applicable  to  the  case.  It  assumes,  what  is 
denied,  that  the  devise  is  valid  ;  for  without 
this  there  can  be  no  reversionary  interest  for  the 
residuary  clause  to  operate  upon, and  thus  draw 
after  it  the  body  of  the  estate.  The  devise  be- 
ing void  ab  initio,  on  the  decease  of  the  testa- 
tor, the  law  must,  necessarily,  at  once  give  such 
a  direction  to  the  estate  as  is  in  accordance 
with  its  principles.  The  dissolution  of  the  Cor- 
poration, or  the  breach  of  the  condition  of  the 
gift,  cannot  have  any  effect  upon  the  estate 
when  the  corporate  body  was  never  seised  of 
it;  the  gift,  of  course, was  nugatory.  After  this 
the  contingencies  upon  which  the  argument 
supposes  the  estate  may  pass,  can  never  occur 
in  respect  to  this  estate,  any  more  than  they 
•could  in  respect  to  an  estate  where  a  gift  had 
never  been  attempted. 

It  was  further  insisted  by  the  counsel  for 
the  appellant  that  a  small  portion  of  the  prem- 
ises, known  as  the  Shoemaker's  field,  in  pos- 
session of  the  defendants,  was  not  embraced 
in  the  devise  and,  therefore,  undeniably  passed 
under  the  residuary  clause.  This  question 
turns  upon  the  true  construction  of  the  de- 
scription of  the  premises  in  the  devise.  The 
testator  gives  all  his  right,  title,  interest  and 
property  in  and  to  an  equal  fifth  part,  etc.,  of 
all  that  tract  called  and  known  by  the  name  of 
the  Shoemaker's  field,  etc.,  containing  by  es- 
timation about  16  acres;  and  which  tract  or 
parcel  had  been  surveyed,  and  laid  out  some 
years  before  into  164  lots,  with  streets,  lanes, 
etc.,  as  would  fully  appear  by  an  indenture 
with  a  map  annexed,  signed  by  all  the  pro- 
prietors, and  by  which  it  would  appear  that  35 
of  the  164  lots  fell  to  the  share  of  the  testator, 
as  therein  marked,  numbered  and  bounded.  It 
further  appears  from  the  bill,  and  is  admitted 
by  the  demurrer,  that  the  testator,  besides 
these  lots,  held  as  tenant  in  common  with  the 
other  owners  one  fifth  of  another  part  of  the 
Shoemaker's  field,  which  was  left  undivided, 
being  about  200  feet  by  100  feet,  and  which  is 
also  laid  down  in  the  partition  map  as  not  di- 
477*]  vided  *atnong  the  owners.  Now,  the 
question  is,  whether  this  undivided  piece  is  in- 
cluded within  the  devise,  upon  a  sound  con- 
struction of  the  description. 

The  terms  of  the  devise  at  first  are  general, 
and  undoubtedly  sufficient  to  embrace  both  the 
divided  and  undivided  parcels,  but  they  are 
succeeded  by  a  very  exact  and  particular  loca- 
tion upon  the  ground — which  tract  or  parcel, 
he  says,  was  divided  into  164  lots  some  years 
before,  with  streets  and  lanes,  according  to  a 
map  and  boundaries  in  the  deed  of  partition, 


where  each  lot  is  particularly  described.  A 
general  description  of  a  lot  or  farm  by  a  com 
mon  name,  succeeded  by  a  location  upon  the 
ground  by  ascertained  metes  and  bounds,  must 
generally  give  way  to  the  ground  lines  and 
corners,  as  they  show  with  the  most  distinct- 
ness the  piece  intended  to  be  conveyed.  Thus, 
if  I  have  a  farm  of  500  acres,  and  100  is  sur- 
veyed off  by  metes  and  bounds,  and  I  convey 
all  my  interest  in  the  farm,  bounded  as  fol- 
lows, and  then  give  the  ground  lines  and  con- 
ners  of  the  400  acres,  or  of  the  100  acres,  there 
cannot  be  a  doubt  but  the  latter  description 
would  control ;  it  is  definite,  and  cannot  be 
mistaken.  I  have  not  been  able  to  distinguish 
this  from  such  a  case,  upon  the  facts  as  pre- 
sented in  the  bill  and  answer.  Nothing  can  be 
more  minute  than  the  particular  description, 
and  which  restrains  the  general  words,  if  any 
meaning  at  all  is  to  be  given  to  it.  By  this,  the 
Shoemaker's  field  referred  to  means  the  part 
divided  into  city  lots,  with  streets  and  lanes, 
according  to  a  certain  survey  and  map,  there- 
by locating  upon  the  ground  by  metes  and 
bounds,  by  streets  and  lanes,  the  tract  or  par- 
cel intended  to  be  devised.  It  is  true,  the  gen- 
eral description  speaks  of  a  fifth  ;  but,  from 
the  remainder  of  the  description,  it  seems  ob- 
vious the  testator  meant  that  it  was  a  fifth 
which  had  been  subsequently  divided  between 
the  owners.  I  do  not  however  say  but  that  the 
facts  may  be  so  altered  on  the  trial  at  law  as 
to  change  this  result.  But  it  seems  to  me  a  suf- 
ficient title  is  here  made  out  to  the  undivided 
part  to  entitle  the  appellant  to  the  discovery 
sought  in  respect  to  this  piece,  so  that  he  may 
be  enabled  to  litigate  the  question  before  the 
more  appropriate  tribunal,  a  court  and  jury. 
*For  these  reasons,  I  am  in  favor  of  [*478 
modifying  the  decree,  so  as  to  require  a  dis- 
covery in  respect  to  this  parcel,  but  for  affirm- 
ing it  as  to  the  35  lots. 

By  Mr.  Justice  Co  wen.  It  is  admitted  that 
the  respondents  were  at  the  time  of  the  execu- 
tion of  the  will,  and  ever  since  have  been  a 
Corporation,  incapable  of  taking  by  devise  or 
otherwise.  The  devise  to  them,  therefore,  was 
void  ab  initio.  The  question  arising  upon  this 
state  of  the  case  is,  whether  the  testator's  in- 
terest in  the  land  thus  sought  to  be  compre- 
hended in  this  nugatory  devise  to  the  Church, 
passed  on  his  death  to  the  residuary  devisees, 
or  descended  to  his  heir  at  law. 

If  the  devise  to  the  Church  should  be  pro- 
nounced operative  to  take  the  land  out  of  the 
residuary  clause,  a  minor  question  has  been 
made  by  the  appellant,  viz.:  whether  the  de- 
scriptive words  in  the  devise  to  the  Church 
must  not  be  construed  to  except  the  testator's 
interest  in  about  200  by  100  feet  of  undivided 
land  lying  between  Nassau,  William,  Fulton 
and  John  Sts. ,  leaving  so  much  at  any  rate  to 
the  undisputed  operation  of  the  residuary 
clause.  The  conclusion  to  which  I  have  ar- 
rived upon  the  general  question,  renders  it  un- 
necessary for  me  to  examine  the  restricted  one. 

Considerable  time  was  devoted  in  argument 
to  an  application  of  the  common  and  familiar 
principle  of  construction,  that  the  intent  of  the 
testator  Is  to  govern.  So  far  as  the  actual  in- 
tent of  the  testator  can  be  collected  from  the 
particular  devise,  no  two  minds  will  differ,  and 
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no  two  cases  which  ever  spoke  of  the  question 
have  differed,  that  the  intent  of  the  testator  is, 
upon  such  a  will  as  this,  precisely  equal  be- 
tween the  residuary  devisees  and  the  heir  at 
law.  By  the  devise  of  the  land  to  the  Church, 
lie  intended  to  withhold  it  from  both,  and  pass 
it  to  the  Corporation.  It  is  equally  clear,  that 
had  he  stopped  with  the  particular  devise,  it 
being  void  as  a  devise,  the  land  would  have  de- 
scended ;  because  it  is  not  sufficient  that  the 
testator  manifest  a  naked  intent,  no  matter 
how  plain,  to  disinherit  the  heir.  He  will  yet 
take  if  the  land  be  not  devised  to  another;  and 
this  is  not  more  out  of  favor  to  the  heir  than, 
479*]  *according  to  the  nature  of  the  case 
and  the  policy  of  the  law,  which  assigns  to 
everything  an  owner.  Were  it  not  for  such  a 
result* the  title  must  remain  in  perpetual  abey- 
ance. It  seems  to  be  equally  well  established, 
that  this  tendency  in  favor  of  the  heir  is  not 
to  be  counteracted  by  the  will,  unless  by  clear 
•words  or  necessary  implication  pointing  out 
one  who  is  to  take  adversely  to  him.  Per  Ld. 
Eldon,  in  TregonweU,  v.  Sydenham,  3  Dow,  194, 
210.  The  single  question,  then,  upon  which 
counsel  differ,  and  upon  which  the  cases  have 
certainly  run  into  some  conflict,  is  whether, 
after  a  particular  devise,  utterly  void  at  the 
time,  the  residuary  clause  contain  such  clear 
•words  as  shall  disinherit  the  heir. 

There  can  be  no  doubt  that  the  residuary 
words  as  here  used,  or  as  they  are  commonly 
used  in  a  will,  plainly  comprehend  the  land 
contained  in  the  nugatory  devise,  provided  that 
is  to  be  considered  void  at  the  date  of  the  will 
to  all  intents  and  purposes.  The  will  must 
then  be  read  without  it.  The  case  is  the  same 
as  if  the  testator  had  run  his  pen  through  the 
clause,  stricken  it  from  existence,  and  then 
published  his  will.  Has  the  law  done  this  for 
him  ?  Has  it  declared  the  clause  void  in  totof 
The  appellant  holds  the  affirmative  of  this  ques- 
tion. The  respondents  agree  that  the  clause  is 
void,  but  only  as  a  devise,  as  passing  an  in- 
i  to  the  Church;  but  that  it  shall  still  stand 
in  the  will  for  another  purpose,  and  inure  as 
a  descriptive  execution  from  the  residuary 
clause.  They  claim  to  read  the  residuary  clause 
thus;  "All  the  residue  of  my  property,  except- 
ing the  lands  above  described."  The  appellant 
claims  to  read:  "All  the  residue  of  my  estate 
except  what  is  before  disposed  of."  In  gen- 
eral the  legal  effect  of  the  residuary  clause  Is  to 
carry  all  the  property  and  interest  of  the  tes- 
tator not  before  touched  by  the  will ;  and  it 
can  make  no  difference  whether  the  remaining 
property  or  interest  were  in  his  mind  or  not  at 
the  time.  The  words  are  of  sufficient  legal 
compass  to  take  all  interests  which  were  not 
ht-f.ire  effectually  devised  at  the  date  of  the 
will,  from  which  time  only  devises  made  be 
fore  the  present  Revised  Statutes.  2  R.  3.,  8, 
sec.  5.  were  construed  to  speak.  1  Pow.  Dev., 
4«0»]  151,  Jarm.  ed.  Jaekton  «r.  Potter.  9 
.I"iniv.  312.  Here  was  never  any  devise  to 
the  Church  which  the  law  could  notice  as 
such  ;  and  where  the  will  nays  all  the  residue 
of  my  estate  except  what  is  above  bequeathed 
and  disposed  of.  the  clause  must  be  read  in 
tin-  light  of  the  law.  What  had  the  testator  as 
above  bequeathed  and  disposed  of  ?  Not  the 
land;  and  he  must  betaken  to  have  known  that 
he  had  not  devised  the  land.  Every  testator 
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is  presumed  to  know  the  law,  to  write  out  the 
provisions  of  his  will  accordingly,  and  the 
case  is  the  same  as  if  he  had  recited  a  statute 
at  length,  declaring  that  a  devise  to  this  Corpo- 
ration should  be  void.  It  is  the  same  as  if  he 
had  said  in  the  residuary  clause:  "I  know  that 
I  have  above  failed  to  dispose  of  the  land;  and 
all  the  residue  not  above  disposed  of  I  give  to 
my  witc,  her  heirs  and  assigns  forever."  18 
Wend.,  297-300  ;  also,  291,  302,  303,  and  au- 
thorities cited. 

It  is  said  the  Statute  of  Mortmain,  being 
based  upon  local  policy,  was  not  imported  to 
the  Colony  of  N.  Y.  Atty-Oen.  v.  Stewart,  2 
Meriv.,  143,  156,  and  this  was  so  held  in  the 
case  cited  by  Sir  William  Grant,  Master  of  the 
Rolls,  with  regard  to  the  general  Statute  of 
Mortmain.  9  Geo.  II.,  ch.  36.  That  statute  was 
passed  in  1736,  after  the  will  in  question  had 
taken  effect ;  and  the  question,  therefore,  can- 
not arise  here.  Were  it  necessary  to  consider 
the  question  in  respect  to  the  exception  of 
bodies  corporate  in  the  Statute  of  Devises  of 
Hen.  VIII.,  the  point  would  not  be  so  clear. 
This  country  was,  except  in  its  greater  amount 
of  unseated  land,  as  much  open  to  the  evil  of 
corporate  perpetuities,  especially  those  of  ec- 
clesiastical concoction,  as  the  country  from 
which  we  immediately  derived  our  blood,  our 
habits,  our  laws  and  our  religion.  The  Church 
has,  in  all  ages  and  countries,  had  many  agents 
whose  mistaken  zea.1  was  ready  to  turn  the  dy- 
ing fears  of  testators  to  the  purposes  of  pious 
testamentary  donations.  The  question,  there- 
fore, lay  between  depriving  it  of  corporate 
powers,  altogether,  or  restricting  its  power  of 
taking  by  devise  ;  and  the  latter  was  adopted. 
It  is  a  policy,  in  fact,  to  this  day  common  both, 
to  the  English  statutes  and  our  own.  2  Kent, 
Com. ,  282,  3d  ed.  Accordingly,  I  do  not  un- 
derstand it  to  be  denied  *that  our  an-  [*481 
cestors  imported  the  common  law,  as  qualified 
by  the  English  Statute  of  Devises.  While  the 
common  law  absolutely  withheld  the  power  of 
devising,  except  by  the  custom  of  Kent,  and  a 
few  other  places,  1  Pow.  Dev.,  2,  4,  the  statute, 
for  the  reasons  of  policy  which  I  have  men- 
tioned, while  it  made  the  power  general,  and 
authorized  natural  persons  to  take,  imposed  an 
absolute  disqualification  upon  bodies  corpo- 
rate. 1  Pow.  Dev.,  9.  We  have,  therefore, 
not  onlv  the  special  clause  of  prohibition  con- 
tained in  the  charter  of  the  respondents,  which 
of  itself  avoided  this  devise  in  fact ;  but  we 
have  a  public  statute  known  to  the  testator, 
and  to  be  read  as  a  part  of  his  will,  arresting 
and  nullifying  his  attempt  upon  the  principles 
of  social  policy.  This  view  of  the  matter  is, 
I  think,  sustained  by  the  argument  of  the 
Chancellor  in  Can.  Comrt.  v.  People,  5  Wend. , 
445.  nnd  Bogardutv.  Tr.  Church,  4  Paige,  198. 
It  appears  to  me,  therefore,  that  upon  princi- 
ple the  devising  clause  to  the  Church  must  be 
regarded  as  void  both  for  the  purposes  of  de- 
vise  and  exception  ;  that  consequently  the  will 
should  be  read  without  it ;  and,  being  thus 
withdrawn,  the  residuary  clause  is  left  plainly 
to  operate. 

ID  respect  to  the  cases  upon  this  question, 
where  the  particular  devise  is  void  ab  initio, 
even  irrespective  of  its  being  so  declared  by  a 
public  statute,  and  even  though  the  fact  which 
renders  it  null  may  be  unknown  to  the  devisor, 
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those  in  the  common  law  courts  are  quite  uni- 
form, that  the  residuary  devisee  shall  take. 
So  far  as  I  have  been  able  to  search,  the  case  of 
Greene  v.  Dennis,  6  Conn.,  292,  is  the  only  ex- 
ception. A  majority  of  the  cases  in  chancery, 
though  they  agree  that  the  particular  clause 
cannot  be  read  as  a  devise,  retain  it  as  an  ex- 
ception from  the  residuary  clause,  and  by  read- 
ing it  as  such,  create  an  equilibrium,  which 
the  law  turns  in  favor  of  the  heir.  But  it 
seems  to  me  the  difficulty  is  very  great  in  say- 
ing, that  if  it  be  void  as  a  devise,  the  testator 
still  intended  to  avail  himself  of  it  for  the  pur- 
pose supposed.  For  aught  we  can  see,  even 
without  the  general  clause,  it  was  at  least  in- 
different to  him  in  point  of  fact  whether  the 
land  should  go  to  the  heir  or  not.  The  gener- 
al clause  is  plainly  sufficient  both  in  legal  ef- 
482*]  feet  and  in  literal  *meaning,  to  carry 
it  away  from  the  heir.  Taking  the  whole, 
therefore,  I  should  infer  that  the  latter  was  the 
real  intent.  By  the  residuary  clause  he  desig- 
nates a  general  heir  to  whom  he  intends  every- 
thing shall  fall  which  has  not  been  before  ef- 
fectually disposed  of.  If  this  be  not  so,  it  is 
difficult  to  account  for  the  use  of  words  so 
comprehensive.  The  reasoning  of  the  courts 
of  law  and  the  common  sense  of  the  case,  as 
summed  up  in  Doe,  ex  dem.  Stewart  v.  Sheffield, 
13  East,  527,  is,  to  my  mind,  entirely  satisfac- 
tory ;  and  I  feel  an  increased  confidence  in  its 
soundness  and  safety  when  I  find  it  adopted 
by  the  Supreme  Courts  of  Mass,  and  Delaware, 
acting  independently  of  each  other's  authori- 
ty. Hayden  v.  Stoughlon,  5  Pick.,  528,  536, 
Putnam,  J.,  and  books  cited  ;  Doe,  ex  dem. 
Ferguson  v.  Roe,  1  Bar.,  524.  My  opinion  is 
Jhat  the  decree  should  be  reversed. 

By  Senator  Henry  A.  Livingston.     The 

question  respecting  this  property,  now  under 
consideration,  has  for  some  time  past  agitated 
all  the  parties  concerned  or  connected  with  the 
result.  It  is  brought  on  an  appeal  by  Law- 
rence L.  Van  Kleeck,  against  the  Dutch  Re- 
formed Church  in  the  City  of  N.  Y. ,  on  a  de- 
cision made  by  the  Chancellor.  The  counsel 
engaged  on  both  sides  have  endeavored  to  ap- 
peal to  the  common  sense  of  this  court,  as  well 
as  to  strict  and  established  rules  of  law,  and 
on  that  ground  I  feel  emboldened  to  offer  an 
opinion.  I  shall,  therefore,  quote  but  one  au- 
thority in  this  case,  and  that  shall  be  "the 
opinion  of  common  sense." 

I  cannot  be  supposed  to  follow  the  various 
wanderings  and  labyrinths  of  the  law,  that  have 
been  with  so  much  labor  and  eloquence  brought 
before  us  :  but  a  few  facts,  founded  and  con- 
nected with  the  case  of  this  will  and  devise, 
may  not  be  improper,  even  in  one  not  aspiring 
to  a  profound  knowledge  of  legal  or  technical 
learning. 

The  Corporation  of  the  Reformed  Dutch 
Church  in  N.  Y.  are  in  possession  of  certain  i 
lands  in  that  city,  which  the  complainant 
avers  they  hold  under  the  will  of  John  Har- 
berdinck,  and  that  the  devise  under  the  will  is 
483*]  void,  because  *the  Church,  as  a  corpo- 
ration, is  incapable  of  taking  such  a  gift,  and 
he  claims  a  discovery  and  disclosure  of  the 
will,  from  the  officers  of  that  Church,  and  an 
account  of  the  income  derived  from  the  prop- 
erty. 
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The  Church  deny  the  right  of  the  complain- 
ant, as  stated  by  him,  to  compel  them  to  pro- 
duce the  will,  and  say,  that  if  any  individual 
or  person  whatever  is  entitled  to  make  such  de- 
mand, it  is  the  heir  at  law  and  not  the  com- 
plainant, and  this  appears  to  be  the  whole 
question  now  before  this  court, 

In  judging  upon  wills,  the  rules  of  law  ap- 
pear to  be  founded  upon  the  intention  of  the 
testator,  and  our  first  business  then  is,  to  find 
the  meaning  originally  intended  to  be  conveyed 
and  understood,  by  the  person  making  the 
will.  By  this  will  John  Harberdinck  gives 
sundry  legacies  to  his  own  relations  and  f  fiends 
and  he  then  gives  to  the  Reformed  Dutch 
Church  of  the  City  of  N.  Y.  the  lands  now  in 
dispute  ;  their  possession  to  commence  after 
the  death  of  his  wife,  Mayken  HarbeWinck. 
and  the  income  of  the  lands  to  be  applied  to 
the  support  of  the  ministers  of  the  Reformed 
Protestant  Dutch  Church  of  N.  Y.,  and  to  all 
such  ministers,  who  should  in  ali  future  time 
be  regularly  called  as  such,  and  he  declares 
his  intention  that  it  should  never  be  applied  to 
any  other  purpose.  The  testator  then  gives  the 
remainder  of  his  estate,  real  and  personal,  none 
excepted,  whether  the  same  shall  consist  in 
houses,  lands,  goods,  chattels,  gold,  silver, 
moneys,  negroes,  bonds,  mortgages,  bills,  book- 
debts,  or  any  effects,  or  estate  whatsoever, 
none  in  the  world  excepted,  unto  his  wife, 
Mayken  Harberdinck,  during  her  life,  and  aft- 
er her  death  he  gives  the  remainder  to  his 
wife's  relations.  The  ancestor  of  the  complain- 
ant was  entitled  to  one  quarter  of  this  residu- 
ary property— provided,  and  on  the  express 
condition  that  the  residuary  devisees,  before 
they  should  be  entitled  to  receive  the  same, 
should  justly  account  and  pay  whatever  of 
them  were  severally  indebted  to  his  estate,  be 
it  by  account,  bill,  bond,  mortgage,  or  any 
other  way  whatever.  Now,  at  this  remote  day, 
we  are  wholly  ignorant  how,  and  in  what  man- 
ner, these  accounts  and  debts  were  settled. 
Some  of  those  persons  may  have  forfeited  their 
right  by  not  paying  what  they  owed  to  his 
*estate  or,  perhaps,  all  the  residuary  [*4  84 
devisees  have  forfeited  their  rights  by  not  ful- 
filling the  terms  of  the  will. 

It  is  very  evident  that  the  testator  intended 
to  give,  after  the  death  of  his  wife,  those  lots 
previously  in  his  will  bequeathed  to  the  Church, 
in  the  fullest  and  most  complete  manner.  He 
meant  to  dedicate  those  lands  and  their  income 
to  the  maintenance  of  piety  and  religion,  by 
supporting  faithful  ministers  of  talent,  learn- 
ing and  character,  in  the  Church  of  which  he 
was,  no  doubt,  a  worthy  and  pious  member. 
He  never  contemplated  that  this  property  so 
given  should  enrich  any  individual,  either  his 
own  or  his  wife's  relations.  His  intention  was 
to  separate  it  from  his  other  temporal  posses- 
sions, and  devote  it  to  the  noble  purpose  which 
he  has  expressed  in  his  will.  Then  how  does 
the  complainant  suppose  himself  to  obtain  a 
title?  His  ancestor  was  only  to  take  one  fourth 
of  that  remainder, which  was  given  to  Mayken 
Harberdinck  during  her  life,  and  to  her  was 
given  only  the  remainder  of  what  was  left  of 
the  estate.after  the  gifts  and  bequests  to  others 
should  be  completed  and  satisfied.  It  appears 
clearly  that  these  lands  were  only  intended  to 
be  enjoyed  by  the  wife  while  she  lived.  This 
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is  not  only  evident  from  the  expressions  of  the 
gift  to  Mayken,  his  wife,  but  also  from  the 
character  of  the  devise  to  the  Church  ;  that  is, 
a  donation  or  gift  clearly  showing  that  this 
land  was  not  intended  by  the  testator,  old  Mr. 
Harberdinck.for  any  private  or  individual  use 
or  emolument.  It  was  his  intention,  by  the 
plain  words  of  the  will,  to  make  a  division  of 
his  estate,  part  for  the  use  and  benefit  of  man, 
and  part  for  the  service  of  his  God;  and  what- 
ever conclusions  learned  counsel  and  judges 
may  arrive  at,respecting  the  legality  of  the  gift, 
no  one  can  doubt  the  testator  intended  this  sep- 
aration. 

If,  then,  the  testator  did  not  intend  or  con- 
template these  lands  to  be  enjoyed  by  individ- 
uals, the  complaintant's  title  must  depend  upon 
some  rules  of  law  different  from  carrying  into 
effect  the  intention  of  the  testator;  or  upon  the 
right  of  courts  to  conjecture  what  the  intention 
of  John  Harberdinck,  who  died  more  than  a 
century  ago,  would  have  been, if  he  had  known 
the  gift  to  the  Church  by  him  to  have  been 
485*]  *void.  As  to  any  such  right  to  con- 
jecture, it  is  too  unreasonable  and  uncertain  to 
be  at  any  time  permitted, and  no  law  case  gives 
countenance  to  any  such  pretensions.  Then, 
as  to  the  law.  It  does  not  appear  to  have  been 
denied  by  counsel,  that  if  the  will  of  the  testa- 
tor does  not  convey  the  property,  it  cannot  be 
held  except  by  his  heir.  The  rule  of  law  is  a 
very  wise  one,  as  avoiding  the  uncertainty  of 
tit li-s.wlicn  a  clear  intention  on  the  part  of  the 
testator  is  not  made  out  to  the  contrary,  and 
a!- 1  commends  itself  to  the  feelings  of  man- 
kind, on  which  it  is  no  doubt  founded.  The 
heir  at  law  is  the  nearest  relative  of  a  man's 
own  blood;  to  give  the  property  to  him,  there- 
fore, most  commonly  fulfills  the  just  expecta- 
tions of  mankind  growing  out  of  their  relation- 
ship. It  helps  to  keep  up  the  respectability  of 
names  and  families, which  all  men  are  gratified 
with  ;  it  also  connects  itself  with  the  order  of 
society  in  regard  to  marriages.legitimate  births 
and  social  connections  ;  and  on  the  whole,  it 
rests  on  every  principle  which  should  be  the 
foundation  of  rules  and  laws. 

The  only  other  ground  on  which  the  com- 
plainant founds  his  title  is,  that  as  the  inten- 
tion of  this  testator  to  give  to  the  Church  was 
illegal,  it  cannot  be  taken  into  consideration  in 
our  investigation  respecting  the  gift  of  the  rest ; 
but  this  is  by  no  means  reasonable  ;  we  must 
look  at  it  with  an  endeavor  to  find  out  the  tes- 
tator's actual  meaning  of  what  he  intended, 
when  he  sneaks  of  the  remaining  part  of  his 
estate.  The  words  "  remaining  part "  give  us 
t<>  understand  that  something  is  separated.  It 
ti-ils  us  of  a  subtraction,  nor  can  this  subtrac- 
tion be  denied,  because  the  purpose  for  which 
the  part  is  taken  away  cannot  be  carried  into 
effect,  or  the  amount  known,  until  the  separa- 
tion takes  place  ;  then,  and  not  till  then,  is  the 
remainder  found.  It  has  fa-en  argued  that  the 
iii  vine  to  the  Church  was  illegal;  it  may  be  so. 
thitt  the  policy  of  the  law  does  not  admit  of 
gifts  by  will  to  a  corporation  ;  but  when  it  is 
carried  so  far  as  to  say  that  a  gift  for  the  pro- 
motion of  piety  and  virtue  i-  illegal,  in  such  a 
sense  as  that  judges  must  shut  their  eyes  upon 
it.  or  look  upon  it  with  aversion,  I  must  say  it 
is  a  doctrine  of  which  I  am  ignorant.  I  wish 
never  to  be  so  learned  as  to  discover  anything 
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*in  the  virtuous  intention  of  aiding  [*486 
and  promoting  the  worship  of  God,  or  the  be- 
nevolence of  man  to  his  fellow  creature,  to  be 
hurtful  to  the  State.  On  the  contrary,  I  shall 
always  be  glad  to  open  my  eyes  and  look  with 
pleasure  upon  such  purposes  ;  and  should  the 
result  of  this  case  ever  be  that  the  lands  in 
question  should  escheat  to  the  State  of  N.  Y. 
for  want  of  heirs,  it  would,  in  my  opinion,  re- 
dound to  the  honor  of  the  Empire  State  to  con- 
firm to  this  Church  what  John  Harberdinck 
intended  they  should  have.  In  the  will  of  Mr. 
Harberdinck  he  was  mindful  of  his  relatives  in 
this  country  as  well  as  of  the  Church.  He  gives 
to  Asweris  Harberdinck  the  sum  of  £50.  At 
first  view  this  mig^ht  appear  a  small  affair.com- 
pared  with  what  is  now  the  value  of  the  Shoe- 
maker's field  ;  but  a  hundred  and  more  years 
ago,  £50  sterling  in  gold.toayoungshoemaker 
just  starting  into  life,  was  far  better  and  more 
valuable  to  him  than  an  undivided  share  in  a 
cow-pasture,  as  it  would  enable  him  to  com- 
mence his  trade  ;  and  I  make  no  doubt  young 
Asweris  wished  to  have  this  cash,  rather  than 
a  share  in  what  was  then  wild  land;  and  calcu- 
lating the  value  of  property  at  an  ancient  date, 
it  was  the  full  value  of  his  share,  or  what  he 
had  a  right  to  expect  from  his  aged  relative. 
We  have  not  yet  so  many  liberal  gifts  for  pub- 
lic purposes,  as  either  to  endanger  the  State, 
or  to  render  more  benevolence  unnecessary  ; 
and  while  I  watch  the  progress  of  the  future, 
yet  I  would  not  be  suspicious  of  the  past,  and 
would  prefer  confirming  rather  than  destroy- 
ing the  monuments  of  the  piety  and  zeal  of  our 
ancestors.  Taking,  therefore,  all  the  circum- 
stances in  this  case  as  connected  with  this  will, 
it  appears  to  me  that  the  possession  and  emol- 
uments of  this  estate  are  exactly  what  was  in- 
tended and  wished  by  the  testator,  who  felt  an 
interest  for  his  Mother  Church,  a  branch  of 
which  was  established  in  this  country,  and  his 
genuine  Holland 'blood  flowed  with  a  thrilling 
pleasure  in  performing  what  be  did  ;  and  that 
Church  has  from  his  munificence  grown  and 
prospered  precisely  as  he  anticipated.  When 
he  gave  this  property.it  was  as  a  grain  of  mus- 
tard seed,  but  now  by  the  lapse  of  a  century 
or  more,  it  has  become  a  full  grown  tree,  and 
the  *fowls  of  the  air  now  seek  a  shelter  [*48  7 
under  the  shade  of  its  branches;  the  plain  and 
fair  interpretation  of  this  will,  then,  it  appears 
to  my  mind  is  fulfilled. 

The  counsel  on  both  sides  have  given  a  lati- 
tude to  their  imaginations,  and  indulged  their 
fancies  with  a  peep  through  the  long  avenue 
of  times  past,  and  conjured  up  the  form  and 
figure  of  the  testator.  1  also  can  paint  to  my 
imagination,  the  venerable  Hollander,  seated  in 
bis  arm-chair, which  he  brought  wilh  him  from 
Holland,  about  commencing  with  his  will.  I 
see  his  anxious  countenance  and  venerable 
form, slowly  yet  firmly  grasp  his  pen  and  com- 
mence the  solemn  writing,  with  these  words  : 
"In  the  name  of  God,  amen;"  with  much 
thought  and  reflection.  He  bestowed  what  he 
then  pleased  upon  his  relatives  and  f rirtuN;  his 
brow  was  melancholy  and  heavy. until  he  came 
to  the  clause  beginning  with  the  item,  "I,  the 
said  John  Harberdinck.  dp  hereby  give,  devise 
and  bequeath,  unto  the  Minister,  Elders,  and 
Deacons  of  the  Reformed  Protestant  Dutch 
Church,  of  the  City  of  N.  Y.,  and  their  succes- 
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sors,  forever."  Then  a  calm  serenity  came  over 
him:  he  felt  that  he  had  fulfilled  the  main  object 
of  all  his  earthly  exertions,  which  was  to  do  all 
the  good  he  could  during  life,  and  then  when 
eternity  appeared  opening  before  him, he  found 
a  pleasing  reflection,  that  he  had  just  complet- 
ed what  was  near  and  dear  to  his  heart ;  and 
with  a  smile  on  his  countenance,  and  a  con- 
tented mind,  I  can  see  him  calmly  resign  his 
spirit  to  his  God  who  gave  it.  Often  have  I 
observed  the  picture, with  the  coat  of  arms  sus- 
pended on  the  wall  over  the  pulpit,  in  the 
North  Dutch  Church,  in  the  City  of  N.  Y.,  in 
William  street,  said  to  be  of  the  Harberdinck 
family.  The  motto  underneath  is,Dando  Con- 
cert at.  Until  now  I  have  been  ignorant  of  the 
interpretation  ;  but  by  becoming  acquainted 
with  this  will.it  appears  to  me  easily  construed. 
By  giving  he  has  preserved  it. 

In  the  language,  then,  of  the  Chancellor,  in 
which  he  says  the  result  at  which  he  has  ar- 
rived, upon  a  full  examination  of  the  subject 
is,  that  there  is  not  sufficient  appearing  upon 
the  complainant's  bill,  to  show  that  the  residu- 
ary devisees  of  John  Harberdinck  ever  had 
488*]  any  legal  or  equitable  right  to  *the 
premises  in  controversy  in  this  case;  and  from 
the  examination  I  have  made,  I  am  clearly  in 
favor  of  affirming  the  learned  and  able  opinion 
of  the  Chancellor. 

By  Senator  Verplanck.  The  bill  in  this 
cause,  being  for  the  discovery  of  the  respond 
ent's  title,  as  a  foundation  for  establishing  the 
title  of  the  complainant  to  ihe  large  real  estate 
held  by  the  Dutch  Church  in  N.  Y.,  as  well  as 
to  bring  them  to  account  for  its  rents  and 
profits,  it  is  admitted  that  the  complainant 
must  show  on  the  face  of  his  bill  a  perfect 
prima  facie  title  in  himself,  before  he  can  call 
upon  the  parties  in  possession  to  disclose  their 
own  title.  This  has  been  put,  in  the  course  of 
this  cause,  upon  the  requirement  of  the  rules 
of  pleading  in  our  Court  of  Chancery;  but  I 
consider  it  as  holding  a  much  higher  rank 
than  that  of  a  mere  artificial  or  conventional 
rule  of  pleading,  the  abrogation  of  which  might 
give  new  enlargement  to  the  increased  and  in 
creasing  jurisdiction  of  chancery.  The  rule  of 
equity,  as  expressed  in  the  English  decisions, 
that  "  to  enable  a  party  to  claim  a  discovery, 
he  must  show  an  interest  in  the  subject  matter 
to  which  the  discovery  is  attached,  capable 
and  proper  to  be  vindicated  in  some  judicial 
tribunal,"  is  a  fundamental  doctrine  of  this 
branch  of  jurisprudence,  and  rests  upon  the 
soundest  policy.  Its  object  is  to  discounte- 
nance and  check  vexatious  litigation,  and  pre- 
serve the  quiet  of  society  by  protecting  old  pos- 
sessions with  all  the  complicated  interests 
commonly  dependent  upon  them,  from  the  as- 
saults of  speculative  and  privateering  advent- 
urers, by  withholding  from  such  claimants 
that  aid  which  it.is  the  office  of  equity  to  afford 
to  the  fair  suitor  seeking  only  for  the  legal  evi- 
dence of  his  probable  rights.  It  comes  to  us 
not  only  with  high  authority  from  English 
equity  and  our  own,  but  with  the  additional 
evidence  of  experience  to  attest  its  value,  by  the 
numerous  evils  that  have  been  caused  wherever 
it  was  neglected.  See  Wigram,  Law  of  Discov- 
ery. The  rule  itself  is  not  now  questioned;  but 
I  could  not  refrain  from  these  passing  remarks, 
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because  I  hold  it  important  for  the  general  in- 
terests of  society  to  place  it  *upon  its  [*481> 
strongest  ground,  as  well  as  to  apply  it  strictly 
and  rigidly. 

What  may  be  the  precise  ultimate  ground  on 
which  the  Church  rests  its  title,  does  not  now 
appear.  Whether  it  relies  upon  title  from  some 
source  other  than  that  shown  in  the  case  or  ou 
any  peculiarity  of  the  ancient  colonial  law,  as 
has  been  intimated  in  the  argument,we  are  not 
to  inquire  at  present.  The  sole  question  now 
before  us  is,  whether  the  complainant  makes 
out  a  legal  prima  facie  title  in  himself;  since 
taking  the  case  as  it  now  stands  in  the  plead- 
ings, it  must  be  assumed  that  the  devise  to  the 
Church  was  wholly  void,  as  it  would  be  at 
present  under  our  Statute  of  Wills  and  the  de- 
cisions of  this  court. 

It  is  allowed  by  the  complainant's  counsel 
that  the  authorities  are  full  and  strong.and  the 
law  well  settled,  that  devises  valid  at  the  time 
of  their  being  made,  but  lapsing  by  reason  of 
the  devisee's  death  before  that  of  the  testator, 
fall  to  the  heir  at  law,  and  are  never  to  be  con- 
sidered as  included  in  the  general  words  of  a 
residuary  devise,  however  broad  or  general 
that  may  be.  This  doctrine  is  put  by  Ch.  J. 
Willes,  Ch.  J.  De  Grey,  Ld.  Chancellor  Hard- 
wicke,  Judge  Buller  and  other  eminent  judges, 
on  the  ground  of  the  testator's  probable  intent, 
coupled  with  the  positive  institutions  of  the 
law  of  descent.  The  testator,  in  all  such  cases, 
it  is  held,  must  presume  that  he  has  effectually 
disposed  of  all  those  particular  estates,  thus 
specifically  devised.  Then,  when  he  devises 
to  his  residuary  devisee  all  the  rest  and  residue 
of  his  real  estate,  he  can  only  mean  all  his  real 
estate  except  such  as  has  been  before  specifical- 
ly devised;  just  as  if  he  had  actually  devised 
in  express  words  all  his  real  estate,  with  those 
exceptions  specifically  enumerated  and  de- 
scribed. Then  as  the  special  devises  fail  or 
lapse,  the  testator  is  found  to  be,  pro  tanto, 
intestate,  and  the  law  of  descents  gives  those 
lapsed  portions  as  to  which  he  is  intestate,  to 
his  heir  at  law.  The  language  of  the  courts, 
as  used  by  the  great  judges  above  named,  is 
this:  "  The  right  of  the  heir  at  law  does  not 
depend  upon  the  intent  of  the  testator  to  give 
him  that  part  of  the  estate;  but  upon  the  prin- 
ciple that  the  law  gives  the  *heir  title  [*49O 
to  every  part  of  the  estate  which  the  testator 
has  not  shown  a  clear  intent  of  giving  to  some- 
body else  capable  of  taking  it." 

It  is,  however,  now  contended,  that  this  rule 
does  not  apply  to  devises  void  ab  initio,  from 
the  incapacity  of  the  devisee  to  take,  or  as  ille- 
gal and  contrary  to  public  policy,  such  as  those 
to  religious  corporations.  These,  it  is  argued, 
must  be  treated  as  mere  nullities,  must  be 
stricken  out  of  the  will,  and  must  for  all  pur- 
poses of  construction,  be  regarded  as  if  never 
made.  Then  it  follows  that  the  specific  devise 
cannot  be  considered  as  excepted  from  the  gen- 
eral residuary  devise,  but  must  be  actually 
comprised  within  its  words.  To  my  mind,  this 
distinction  appears  too  technical  and  artificial 
to  form  a  sound  rule  for  the  interpretation  of 
the  testator's  intent,  unless  it  be  clearly  so  set- 
tled by  former  decisions.  I  cannot  perceive 
any  sufficient  reason  upon  general  principles  of 
interpretation  to  take  devises,  void  for  inca- 
pacity in  the  devisees,  out  of  the  broad  rule  of 

WEND.  20. 


1838 


VAN  KLEECK  v.  DUTCH  CHURCH  OP  N.  Y. 


490 


lapsed  devises.  The  intention  of  the  testator 
must  be  the  very  same.  The  testator,  alike  in 
cases  of  devises  lapsing  from  their  own  inher- 
ent vice,  because  illegal  or  impossible,  and  in 
those  lapsing  from  an  external  cause  not  with- 
in his  probable  contemplation,  expects  both  to 
take  effect.  He  presumes  the  first  devise  to  be 
to  persons  legally  capable  of  taking  it,  but  he 
is  mistaken  as  to  the  law;  he  presumes  the  oth- 
er to  be  to  persons  who  will  be  naturally  capa- 
ble of  taking  in  the  ordinary  course  of  events, 
and  in  this  expectation  he  is  also  mistaken. 
His  intention  as  to  the  residuary  devisee  can- 
not but  be  the  very  same  in  both  cases.  It  is 
to  give  to  him  all  his  estate  except  that  part 
which  he  had  appropriated  to  another  purpose, 
whether  actually  a  legal  purpose,  or  only  one 
erroneously  presumed  to  be  so.  He  certainly 
never  means  to  give  him  that  part  which  he 
expressly  appropriates  to  another  object,  al- 
though that  appropriation  becomes  ineffectual 
by  operation  of  law.  The  testator  neither 
means  to  give  such  a  devise  to  his  heir  nor  to 
the  person  he  selects  as  his  residuary  devisee. 
The  devise  fails;  no  matter  for  what  cause. 
The  law  of  the  land  then  comes  in  and  de- 
clares. "  This  man  might  have  bequeathed 
491*1  his  real  estate  to  *anyone  whom  he 
thought  fit  to  choose,  with  certain  exceptions 
prescribed  by  public  policy.  In  consequence 
of  either  the  law  or  the  fact  turning  out  differ- 
ently from  his  belief  or  expectation,  he  has  not 
made  such  a  devise  of  this  part  of  his  real  es- 
tate as  to  take  effect  at  his  death;  therefore,  he 
so  far  dies  intestate,  and  the  general  rule  of 
descents  must  give  to  his  heirs  all  the  real  es 
tale  which  be  has  not  effectually  devised." 

Such  a  conclusion,  I  think,  would  be  inev- 
itable, were  we  now  to  settle  the  law  without 
the  light  or  the  obligation  of  past  decisions.  It 
appears  to  me  to  be  also  the  fair  conclusion  to 
be  drawn  from  the  authorities.  The  cases  are 
undoubtedly  not  a  little  variant.  The  distinc- 
tion relied  on  by  the  complainant  between  de- 
vises lapsing,  because  void  in  their  inception, 
and  other  lapsed  devises,  was  spoken  of  inci- 
dentally with  some  approbation  by  ' '//.  ./. 
Willes,  in  his  elaborate  and  lucid  opinion  in 
Doe  v.  Underdmon,  Willes,  293;  but  the  decis- 
ion in  the  case  does  not  rest  upon  this  distinc- 
tion, nor  necessarily  imply  its  accuracy.  In 
late  years,  the  opinions  expressed  by  every 
member  of  the  Court  of  K.  B.,  in  Doe  v.  Shef- 
field, 13  East,  526  (though  here  again  not  form- 
ing the  ground  of  decision  of  the  cause),  are 
still  stronger,  and  go  beyond  the  case  of  de- 
vises, void  for  illegality.  Several  other  En- 
glish cases  looking  the  same  way,  as  well  as 
the  express  decision  of  the  very  respectable 
Supreme  Court  of  the  State  of  Delaware  to  this 
very  point,  1  Harr. ,  256,  present  no  small 
weight  of  authority  in  favor  of  the  claim  of 
the  residuary  devisee  to  devises  lapsing  from 
their  inherent  legal  defect.  Nevertheless,  aft- 
er carefully  examining  the  English  and  Amer- 
ican cases  referred  to  in  argument — after  con- 
sulting not  only  llic  r\pn-.»s  dcci-ions  in  the 
courts  of  common  law  on  the  conflicting  claims 
of  heirs  at  law  and  residuary  devisees,  hut  also 
those  in  law  and  in  equity  on  the  collateral 
questions  as  to  the  comparative  rights  of  the 
same  parties  in  respect  to  pecuniary  charges 
on  real  estate, void  or  failing;  or  as  to  particu- 
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lar  estates  or  terms  created  for  purposes  not 
sustained  by  law,  or  otherwise  failing— I  have 
arrived  at  the  decided  opinion,  that  the  pre- 
ponderant weight  of  authority  is  in  favor  of 
the  heir,  and  accords  with  the  rule  I  have 
above  stated  As^the  fair  conclusion  from  gen- 
eral *principles7  The  English  cases  on  [*492 
which  I  most  rely,  are  those  of  Grrosvenor  v. 
Hallam,  before  Ld.  Chancellor  Camden,  2 
Blunt's  Amb.,  645;  Smith  v.  Saunders,  2  W. 
Bl.,  736;  Hutchewn  v.  Hammond,  3  Bro.  Cas., 
1128;  Collins  v.  Wakeman,  2  Ves.,  Jr.,  683; 
Tregonwell  v.  Sydenham,  in  Dom.  Proc.,  3 
Dow,  194.  With  these  concur  the  doctrine  of 
Chancellor  Hansen  and  the  Md.  Court  of  Ap- 
peals in  3  Har.  &  McH.,  333,  and  that  of  the 
Supreme  Court  of  Conn,  in  a  recent  case, 
Green  v.  Dams,  6  Conn.,  292.  The  Chancellor 
has  gone  so  fully  into  the  history  of  the  law, 
and  the  learning  of  the  case,  that  I  shall  not 
attempt  to  go  over  the  same  ground  in  detail. 
I  concur  entirely  in  his  conclusions  on  this  part 
of  the  case. 

There  is  another  point  important  to  the  de- 
cision of  this  cause  in  its  present  stage,  which 
the  Chancellor  has  not  discussed,  and  which  it 
is  understood  was  not  argued  before  him.  It 
is,  whether  or  not  the  words  of  description  in 
the  devise  of  the  lands  in  question  passed  the 
whole  interest  and  estate  of  the  testator  in  the 
Shoemaker's  field,  or  only  the  lots  which  he 
held  in  severally,  leaving  an  undivided  resi- 
due not  disposed  of.  His  will  gives  and  de- 
vises, "all  that  my  testator's  right,  title,  inter- 
est and  property  in  and  to  a&  equal  fifth  part, 
share  and  proportion  of  all  that  tract  or  parcel 
of  land  called  the  Shoemaker's  field,  on  the  N. 
E.  of  Maiden's  lane; "  which  tract  contains 
about  sixteen  acres;  and  by  agreement  of  all 
the  proprietors  was  surveyed  and  laid  out  into 
one  hundred  and  sixty-four  lots,  with  conven- 
ient streets  and  lanes  to  accommodate  the  same 
as  may  fully  appear  by  a  certain  instrument, 
with  the  map  or  chart  thereof;  "  which  instru- 
ment is  there  described.  He  then  says:  "By 
which  indenture,  with  the  chart  annexed,  it  is 
declared  and  agreed  that  the  said  Harber- 
dinck's  proprietie,  share  and  dividend  in  the 
said  one  hundred  and  sixty-four  general  lots, 
should  be  and  consist  in  thirty-five  lots  de- 
scribed, markt  and  numbered,"  etc.;  all 
which,  describing  by  number  and  bounds,  he 
devises  to  the  Dutch  Church,  "with  all  and  sin- 
gular the  buildings,  messuages,  emoluments, 
profits,  benefits,  reversions,  advantages,  here- 
ditaments and  appurtenances  *there-  [*493 
unto  belonging  or  in  any  wise  appertaining,  or 
reputed  or  esteemed  as  part  or  belonging  to  the 
same."  It  is  alleged  by  the  complainant, and  not 
ilrmrd.  that  a  portion  of  this  tract,  being  about 
200  feet  in  length  and  about  100  in  breadth, 
was  left  undivided  by  the  proprietors.  This 
undivided  estate  is  not  enumerated  amongst 
tin-  lota  devised  to  the  Church;  and  if  it  is  not 
included  under  the  general  description,  as  it 
certainly  is  not  in  the  particular  enumeration, 
there  would  then  be  left  a  retiduum  not  intend- 
ed to  be  disposed  of  by  the  testator,  which 
would  pass  to  the  residuary  devisee.  If  so, 
this  land  being  in  possession  of  the  Church, 
here  is  a  sufficient  foundation  for  a  bill  of  dis- 
covery in  equity,  as  there  would  be  for  a  fuit 
in  a  court  of  law  for  the  recovery  of  so  much 
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of  the  land,  unless  that  recovery  were  barred 
for  some  other  reason. 

I  think,  however,  that  the  construction  of 
this  devise  must  fall  within  the  rules  estab- 
lished in  our  courts,  as  stated  by  Ch.  J.  Spen- 
cer in  Jacfaon  v.  Loomi*,  18  Johns.,  81,  and 
affirmed  by  the  unanimous  vote  of  our  own 
court  on  the  opinion  delivered  by  Chancellor 
Kent,  8.  C.,  19  Johns.,  452:  "  If  there  be  cer- 
tain particulars  sufficiently  ascertained,  which 
designate  the  thing  intended  to  be  granted,  the 
addition  of  a  circumstance,  false  or  mistaken, 
will  not  frustrate  the  grant."  The  same  doc- 
trine is  held  and  applied  by  Ch.  J.  Savage  in 
Doe  v.  Roe,  1  Wend.,  550.  Here  the  whole  of 
Harberdinck's  "  right,  title,  interest  and  prop- 
erty in  the  land  known  as  the  Shoemaker's 
field  is  devised,"  in  words  and  with  particu- 
lars that  sufficiently  "designate  the  thing 
granted."  Nor  should  any  part  of  that  devise 
be  ' '  frustrated  "  by  reason  of  an  additional 
description  or  recital  of  the  several  lots,  "false 
or  mistaken,"  so  far  as  it  omits  to  mention  as 
part  of  that  whole  interest  the  undivided  share 
of  a  lot  admitted  to  be  a  part  of  Harberdinck's 
estate  and  interest  in  that  field.  The  later  En- 
glish cases,  as  Goodtitle  v.  Southern,  1  Maule 
&  S.,  299,  and  Down  v.  Down,  1  Taunt.,  343, 
sustain  the  same  rule  in  substance  as  it  was 
laid  down  by  Ld.  Mansfield  in  Goodtitle  v.Paul, 
2  Burr.,  1089,  "  that  words  not  of  limitation  or 
494*1  restriction,  but  of  *descriptipn,  will 
not  vitiate  anything  sufficiently  described  be- 
fore." I  cannot  conceive  any  words  more  per- 
fectly answering  to  the  meaning  of  "  words  of 
description,"  than  those  in  which  the  testator 
in  this  cause  enumerated  the  lots  which  had 
fallen  to  him  in  the  Shoemaker's  field;  whilst 
the  general  description  of  that  field,  and  the 
devise  of  all  his  interest,  right,  title  and  estate 
therein,  seem  to  me  to  describe  sufficiently  the 
whole  property  devised,  which  cannot,  there- 
fore, be  vitiated  by  a  defect  in  the  enumera 
tion  of  the  lots.  I  regard  the  rule  itself  as  one 
of  very  great  value.  It  was  not  arbitrarily  or 
hypothetically  established, but  was  generalized 
by  legal  experience  from  a  number  of  decided 
cases,  in  which  it  had  been  the  object  of  the 
courts  to  ascertain  the  true  meaning  and  in- 
tent of  the  grantor  or  testator.  To  disturb  it 
by  any  contrary  decision,  would  be  to  infuse 
more  or  less  doubt  and  uncertainty  into  every 
conveyance  or  will,  where  the  description  of 
the  estate  granted  is  not  made  out  with  rigid 
and  technical  accuracy.  If  this  be  a  sound  and 
valuable  rule  in  the  interpretation  of  deeds, 
always  prepared  with  due  deliberation  and 
commonly  with  professional  assistance,  how 
much  more  just  and  right  is  it  to  apply  it  lib- 
erally to  wills,  which  must  be  so  often  unskill- 
fully  and  incoherently  drawn,  and  where  it  is 
admitted  that  the  intention  of  the  testator  is 
the  first  and  great  object  of  inquiry. 

But  again;  even  without  the  authority  or 
the  guidance  of  this  wise  legal  rule,  we  shall 
be  led,  I  think,  to  the  same  conclusion,  by  an 
attentive  examination  of  the  words  of  the  de- 
vise itself,  if  we  give  to  them  that  liberal  and 
fair  interpretation  which,  from  the  nature  of 
the  instrument,  they  are  entitled  to  receive. 
For  I  cannot  think  that  the  words,  following 
the  enumeration  of  the  lots,  "  all  which  lots 
and  parcels  of  land  I  devise,"  "  with  all  and 
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singular  the  buildings,  messuages,  reversions, 
advantages,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing or  reputed  or  esteemed  as  part  or  belong- 
ing to  the  same,"  to  be  of  no  force  or  meaning 
whatever.  These  and  similar  "  drag-net  words 
of  the  law,"  as  Ld.  Mansfield  has  somewhere 
called  them,  are  not  without  meaning  because 
they  are  customary  and  common.  On  the  con- 
trary, they  are  *customary,  and  fre-  [*495 
quently  employed  precisely  because  they  have 
a  useful  meaning.  They  are  employed  with 
the  express  intention  of  covering  whatever 
might  be  accidentally  omitted  in  express  de- 
scription, though  intended  to  be  included  in 
the  grant.  So  they  seem  to  be  meant  to  be 
employed  here.  Taken  in  connection  with  the 
broad  and  comprehensive  words  of  the  devise 
of  Harberdinck's  whole  interest  and  estate  in 
the  field,  they  may  naturally  be  interpreted  to 
include  all  the  undivided  interest  and  estate  in 
the  property,  appurtenant  to  the  lots  held  by 
him  in  severally.  It  is  expressly  admitted  that 
the  undivided  fifth  part  of  this  parcel  of  land 
was  a  part  of  Harberdinck's  property  in  the 
Shoemaker's  field;  then,  supposing  the  devise 
to  be  otherwise  valid,  it  requires  the  most  strict 
and  rigid  rule  of  interpretation  to  exclude  it 
from  passing  both  under  the  general  words  of 
"  all  his  right,  title,  interest  and  property  in 
and  to  an  equal  fifth  part  share  and  proportion 
of  that  tract  called  the  Shoemaker's  field,"  and 
also  under  the  subsequent  words,  as  "heredita- 
ments fa  remarkable  and  most  comprehensive 
phrase]  and  appurtenances  belonging  to  the 
lots  held  in  severally,  or  in  anywise  appertain- 
ing, or  reputed  or  esteemed  as  part  and  be- 
longing to  the  same." 

It  was  also  argued  that  there  was  still  anoth- 
er residuary  and  contingent  interest  arising 
from  the  possibility  of  a  dissolution  of  the 
Corporation,  or  of  a  breach  of  the  conditions 
imposed,  whereby  the  whole  devise  might  re- 
vert, and  that  such  possibility  was  sufficient  to 
form  a  contingent  interest  passing  under  the 
residuary  devise,  which,  however  uncertain 
and  improbable,  is  yet  sufficient  to  support  a 
claim  for  discovery  or  even  to  show  that  it 
was  not  the  testator's  intention  to  exclude  from 
the  residuary  devise,  the  specific  bequest,  if  it 
should  lapse.  It  appears  to  me  that  neither 
the  reason  of  the  thing  nor  the  cases  cited  bear 
out  this  proposition.  When  a  specific  devise 
is  made,  to  take  effect  on  performance  of  a 
given  condition,  or  upon  some  express  contin- 
gency happening,  there  is  evidently  a  rever- 
sionary and  contingent  interest,  which  it  is  ap- 
parent from  the  will  itself  was  within  the  in- 
tent and  contemplation  of  the  testator.  Its  ex- 
istence is  implied  in  the  very  words  expressing 
the  *condition.  It  is,  therefore,  but  a  [*496 
reasonable  presumption  that  the  testator  meant 
that  such  reversionary  contingency  which  he 
has  himself  expressly  created  should  pass  un- 
der the  general  words  of  a  residuary  devise. 
The  authorities  cited,  as  Goodtitle  v.  Knot, 
Cowp.,  43;  Hayden  v.  Stovghton,  5  Pick.,  528, 
and  others  (most  of  which  have  been  noticed 
by  the  Chancellor),  go  only  to  the  case  of  such 
devises  as  it  is  evident  that  the  testator  regard- 
ed as  contingent;  as  where  an  estate  was  de- 
vised for  payment  of  debts,  in  case  the  person- 
alty was  insufficient  for  that  purpose,  or  where 
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there  was  money  to  be  paid,  or  some  specific 
act  to  be  done,  as  the  express  condition  with- 
out the  happening  or  performing  of  which  no 
estate  was  to  pass.  Here  there  remained  an  in- 
terest which  the  testator  could  not  but  have 
had  in  view,  and  which  he  must  have  consid- 
ered as  possibly  to  form  a  part  of  his  residuary 
estate  not  specifically  devised  at  the  very  time 
that  he  devised  that  residuum.  But  Harber- 
dinck  devises  absolutely  to  the  Corporation  of 
the  Dutch  Church,  "to  be  received  and  em- 
ployed to  the  proper  use,  benefit  and  behoof, 
and  for  the  payment  of  the  salary  of  the  min 
ister  or  ministers,  and  to  no  otuer  use."  Here 
is  an  absolute  devise  to  a  corporation  for  cer- 
tain purposes,  being  in  furtherance  of  the  very 
objects  of  their  creation  and  within  their  pow- 
ers, and  the  right  application  of  which,  if  the 
devise  were  otherwise  good,  equity,  in  case  of 
abuse,  could  compel.  It  is  not  a  devise  on  con- 
dition of  supporting  ministers,  upon  failing  to 
perform -which  the  estate  would  revert.  The 
misapplication  of  the  fund  would  not  work  a 
forfeiture;  it  would  be  a  breach  of  trust  to  bo 
corrected  by  judicial  authority.  It  is  not  rea- 
sonable to  suppose  that  such  an  interest  was 
within  the  possible  contemplation  of  the  testa- 
tor. 

For  these  and  other  reasons  assigned  by  the 
Chancellor,  my  opinion  is,  that  the  heirs  at  law 
-can  alone  take  advantage  of  the  defective  title 
of  the  Church,  if  such  it  be,  and  are  alone  en- 
titled to  a  discovery ;  and  that,  therefore,  the 
decree  of  the  Chancellor  should  be  affirmed  in 
all  things. 

By  Senator  Wager.  There  are  two  princi- 
pal questions  in  this  cause:  1.  Did  the  land  at- 
497*J  tempted  to  be  devised  to  *the  Church, 
pass  to  the  residuary  devisees,  under  the  will; 
or  did  it  descend  to  the  heir  at  law  of  the  tes- 
tator? 2.  Supposing  the  land  attempted  to  be 
devised  to  the  Church  descended  to  the  heir,  did 
that  attempted  devise  embrace  the  undivided 
portion  of  the  Shoemaker's  field?  If  either  of 
those  points  are  determined  by  this  court  in 
favor  of  the  appellant,  then  it  follows  that  the 
demurrer  should  have  been  overruled  by  the 
court  below,  and  that  the  decree  there  rendered 
must  be  reversed. 

If  the  devise  to  the  Church  can  be  regarded 
by  the  court  as  a  portion  of  the  will,  for  the 
purpose  of  collecting  the  actual  intention  of 
the  testator,  in  the  disposition  of  his  estate, 
there  can  be  but  little  difficulty  in  coming  to  a 
conclusion  that  the  testator's  intended  bounty 
to  the  Church  in  this  case,  does  not  fall  into 
the  retiduum  for  the  benefit  of  the  residuary  de- 
s.but  goes  to  the  testator's  heirs.or  escheats 
for  want  of  heirs.  My  first  impression  was,  that 
a  devise  which  was  void  for  want  of  legal  ca- 
pacity in  the  devisee  to  take,  was  to  be  regard- 
ed, for  the  purpose  of  construction,  as  DO  de- 
rise;  and  that  the  will  was  to  be  construed  as 
if  it  had  never  been  incorporated  in  it;  that  no 
particular  intent  of  the  testator  could  be  looked 
to  as  shedding  light  upon  the  whole  of  hi>  in 
tention, but  such  as  would  cast  his  bounty  upon 
an  object  which  the  law  had  not  deprived  of 
the  capacity  to  take  that  bounty.  My  examina- 
tion of  the  cases  cited  by  the  counsel  on  the 
argument,  and  those  referred  to  by  the  Chan 
•ceuor  in  his  opinion,  has  not  confirmed  this  inv 
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pression.  That  examination  has  led  to  the  opin 
ion  that  we  must  look  at  the  different  parts  of 
a  will,  whether  valid  or  invalid,  as  reflecting 
light  upon  other  parts,  and  as  indicating  the 
intention  of  the  testator,  which  must  control  in 
the  disposition  of  his  property  by  will.  Possi- 
bly the  law  may  exclude  from  the  consideration 
of  the  court  a  devise  which  the  testator  was  in- 
hibited from  attempting.  But  whatever  the  law 
may  be  in  such  case,  the  one  under  considera- 
tion does  not  come  within  the  rule.  The  devise 
to  the  Church  is  void,  simply  because  the  law 
has  not  given  to  it  a  capacity  to  take  or  hold 
property  beyond  a  certain  amount,  which 
amount  it  had  acquired  and  held  at  the  time 
of  the  devise.  The  devise  *in  this  case  [*4t)8 
is,  in  most  respects,  analogous  to  a  devise  to 
one  who  is  dead  at  the  time.  Neither  have  a 
being  capable  of  taking.  A.  devise  to  either  is 
not,  as  it  regards  the  testator,  either  maluin  in 
se  or  malum  pro/libitum. 

I  do  not  deem  it  necessary  to  refer  particu- 
larly to  the  cases  which  show, that  courts  may, 
in  construing  wills,  look  to  a  devise  to  one  le- 
gally incapacitated  to  take,  as  throwing  light 
upon  the  intention  of  the  testator  in  the  dispo- 
sition of  his  property.  They  are  most  of  them 
referred  to  and  ably  commented  upon  in  the 
Chancellor's  opinion".  The  cases  of  void  devises, 
whether  arising  from  the  death  of  the  devisee 
at  the  time  of  the  devise, 'or  the  legal  incapac- 
ity to  take,  relied  upon  by  the  Chancellor  in  his 
opinion,  all  turned  upon  the  ground  that  the 
particular  intent  to  devise  the  specific  property 
excluded  it  from  the  residuum  and, consequent- 
ly, left  it  undisposed  of  by  the  will.  There  are 
but  one  or  two  cases  which  hold  that  property 
attempted  to  be  devised  is  cast  into  the  residuum 
for  the  benefit  of  the  residuary  devisee,  and 
they  have  not  since  been  recognized  in  any  case 
that  I  can  find  where  they  were  directly  in 
point;  those  cases  did  not  receive  that  careful 
consideration  which  was  bestowed  upon  the 
cases  relied  upon  by  the  Chancellor.  The  prin- 
cipal case,  that  of  Doe  v.  S/uffleld,  turned  al- 
most entirely  upon  another  ground,  though  the 
judges  all  concurred  in  opinion  that  the  residu- 
ary devisee  took  what  was  attempted  to  be  given 
to  a  person  who  was  deceased  at  the  time  of  the 
making  of  the  will. 

The  law  is  well  established  both  in  England 
and  in  this  country,  that  a  lapsed  devise  goes 
to  the  heir,  and  not  to  the* devisee  of  the  residu- 
um. The  devise  of  real  estate,  operating  only 
upon  the  land  of  which  the  testator  was  seised 
:it  i  In;  time  of  making  his  will, he  imvingshowed 
an  intention  to  give  away  the  hind  specifically 
devised,  to  the  exclusion  of  the  residuary  de- 
\  !-'•••.  it  is  not  presumed  thut  he  intended  to 
devise  by  the  residuary  clause,  a  contingency 
which  he  could  not  have  foreseen,  or  to  em- 
brace in  it  lauds  contained  in  the  lapsed  devise. 
Doe  v.  Undcrdoion,  Willes.293;  Durour  v.  Mot- 
tout,  1  Vcs.,  Sr.,  322;  ci-le.  also.  4  Kent.  Cora., 
525,  526.  The  law,  however,  in  relation  to 
lapsed  "legacies  is  different.  In  such  [*499 
r:i-r  the  legacy  goes  to  the  residuary  legatee. 
The  reaion  assigned  in  some  of  i  lie  leading  cases 
lirinir.tli.il  the  personally  being  of  A  more  find- 
u:i'ini$  nature,  the  will  in  to  be  construed  in 
relation  to  the  situation  of  such  property  at  the 
ill-Hi  h  of  the  testator;  which  in  consequence  of 
the  death  of  the  object  of  the  testator's  bounty, 
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or  other  causes  operating  to  defeat  that  bounty, 
would  he  embraced  by  the  residuary  clause.  2 
W.  Bl.,  738;  15  Ves.,  709;  4  Kent,  Com..  525. 
This  rule  of  the  common  law.  as  regards  per- 
sonalty, was  adopted  at  an  early  day, when  per- 
sonal property  was  not  of  as  much  consequence 
as  real  and,  consequently,  did  not  engage  the 
scrutinizing  attention  of  the  courts.  It  has. 
however,  whether  arising  out  of  the  civil  law, 
as  some  suppose.or  from  the  nature  of  the  thing 
regulated,  become  the  established  law  of  the 
land. 

Chancellor  Kent,  in  his  Commentaries,  4th 
vol.,  527,  supposes  that  the  alteration  of  the 
law  in  N.  Y.,  making  the  devise  operate  upon 
all  the  real  estate  owned  by  the  testator  at  his 
death,  may  produce  the  effect  of  destroying 
some  of  the  distinctions  between  testamentary 
dispositions  of  real  and  personal  estates.  Vide 
Notes  of  Revisers,  sec.  7,  ch.  6,  tit.  1,  pt.  2. 
The  provision  of  the  statute  was  intended  to 
embrace  real  estate  acquired  subsequent  to  the 
making  of  the  will.  The  principle  adopted  is 
a  broad  one,  and  may  operate  to  break  up  the 
distinction  which  now  exists  between  lapsed 
devises  and  lapsed  legacies.  It  can,  however, 
be  applied  only  to  such  wills  as  have  been  made 
since  the  alteration  of  the  law;  it  has  no  appli- 
cation to  the  will  under  consideration.  I  con- 
sider the  rule  well  established  at  common  law, 
that  devises  of  real  estate  are  to  be  construed 
in  relation  to  the  situation  of  the  property  at 
the  time  of  executing  the  will. 

If,  then,  we  are  to  regard  a  void  devise  as 
evidence  of  the  testator's  intention,  and  to  act 
upon  such  evidence  of  intention  in  determin- 
ing the  estate  of  residuary  devisees,  I  can  see 
no  well  founded  distinction  between  a  case 
where  the  invalidity  of  the  specific  devise  arises 
out  of  the  incapacity  of  the  devisee  from  any 
5OO*]  cause  to  take,  and  one  where  *the  de- 
vise lapses  on  account  of  the  death  of  the  ob- 
ject of  the  testator's  bounty.  In  either  case, 
there  is  a  clear  actual  intent, at  the  time  of  mak- 
ing the  will,  to  exclude  both  the  heir  and  resid- 
uary devisee  from  a  participation  in  the  estate 
attempted  to  be  specifically  devised.  It  remains, 
then,  so  far  as  actual  intent  is  concerned,  un- 
disposed of  by  the  will.  The  law,  which  de- 
clares that  the  heir  shall  not  be  disinherited  but 
by  express  words,  or  clear  and  necessary  im- 
plication, steps  in  and  gives  him  the  estate.  2 
Ves.,  225;  3  Id..  493;  1  Ball.  &  B.,  543.  There 
is  nothing  in  the  will  of  Harberdinck  which 
tends  to  show  an  intention  to  give  the  property 
in  question  to  the  residuary  devisees.except  the 
implication  arising  from  the  general  intent  not 
to  die  intestate  as  to  any  part  of  his  estate.and 
the  fact  that  he  had  devised  the  residuum  to  the 
exclusion  of  the  heir.  But  this  implication 
would  be  equally  strong  in  favor  of  a  devisee 
or  legatee,  to  whom  he  had  specifically  given 
particular  portions  of  his  property.  In  both 
cases, he  makes  those  objects  of  his  bounty  who 
are  not  of  his  blood, to  the  exclusion  of  the  heir; 
and  yet  it  would  hardly  be  pretended  that  a 
specific  devisee  in  such  a  case  would  take  the 
subject  of  a  void  devise  to  another.  If  it  be 
said  that  the  devise  of  the  residuum  was  spe- 
cific, and  excluded  what  was  before  given,  the 
answer  is,  every  devise  of  real  estate  must,  in 
its  nature,  be  specific,  whether  made  in  special 
or  general  terms.  7  Ves.,  Jr.,  147.  Consequent- 
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ly,  what  has  before  been  devised  or  attempted 
to  be  devised  must  be  excepted,  unless  the  lan- 
guage used  is  such  as  to  show  an  evident  inten- 
tion of  the  testator  to  embrace  such  preceding 
devises  as  shall  fail.  It  was  also  said  that  the  rule 
of  law  which  favors  the  heir,  against  the  gen- 
eral intention  of  the  testator  to  dispose  of  all' 
his  estate  by  will,  arose  in  an  aristocratic  age, 
is  calculated  to  keep  large  masses  of  property 
in  few  hands,  and  is,  consequently,  repugnant 
to  the  genius  of  our  republican  institutions.  The 
effect  of  the  rule  in  England,  where  the  law  of 
primogeniture  prevails, and  where  large  estates 
descend  to  one,  to  the  exclusion  of  many  other 
of  the  children,  may  have  been  contrary  to  the 
spirit  of  our  institutions.  But  here,  where  all 
the  children  inherit  *equally,  I  can  see  [*5O1 
nothing  in  it  which  is  against  our  notions  as  to 
the  division  of  estates.  Nor  does  it  in  the  least 
conflict  with  the  right  of  the  owner  of  proper- 
ty to  bestow  his  worldly  substance  upon  such 
as  he  may  choose  to  make  the  recipients  of  his 
bounty. 

The  intention  of  the  testator  is  the  first  and 
great  object  of  inquiry  in  the  construction  of 
wills  ;  to  it  technical  rules,  which  prevail  in 
respect  to  other  dispositions  of  real  estate,  are 
to  a  great  extent  subservient.  If  that  can  be 
determined,  it  is  the  pole-star  by  which  courts 
must  be  directed  in  the  administration  of  jus- 
tice. With  this  great  principle  in  view,  it  is 
nearly  impossible  for  anyone  to  read  the  will 
of  John  Harberdinck,  and  say  that  he  intended' 
to  give  the  property  in  question  to  the  resid- 
uary devisees.  What  he  does  give  to  them  is 
the  "  rest,  and  remaining  part  of  his  estate,  ex- 
cept what  part  as  above  is  bequeathed  and  dis- 
posed of  ;  "  in  other  words,  except  the  specific 
portions  above  carved  out  by  him,  and  which 
he  has  devised  to  others.  Words  could  not 
make  the  intention  plainer  than  it  is  made  by 
this  will.  But  it  is  said  that  it  is  not  devised  to 
the  Church,  though  such  was  the  intention  of 
the  testator.  To  this  it  may  be  answered  that 
he  did  not  intend  to  give  nor  has  he  given  it  to 
the  residuary  devisees.  To  whom  then  shall  it 
go  ?  The  answer  is  plain  ;  to  those  who  the  law 
declares  shall  take  all  which  the  testator  has 
not  given  to  others,  though  it  appear  to  be  his 
intention  that  they  should  not  inherit  his 
worldly  substance.  The  heir  takes  even  against 
general  intention. 

The  counsel  for  the  appellant  contend,  that 
notwithstanding  the  testator's  attempt  to  devise 
the  land  to  the  Church,  and  admitting  that  he 
actually  intended  that  the  residuary  devisees 
should  take  nothing  which  he  had  attempted  to 
give  the  Church,  there  yet  remained  in  legal 
contemplation  a  residuary  and  contingent  in- 
terest, founded  on  the  condition  annexed  by 
law  to  every  devise  of  this  sort,  that  the  land 
may  revert  by  the  dissolution  of  the  Corpora- 
tion, or  by  breach  of  the  condition  on  which.- 
the  devise  is  made  ;  that  this  residuary  and 
contingent  interest  was  a  proper  subject  of  de- 
vise, consistently  with  the  declared  intent  of 
*the  testator  ;  and  even  had  the  devise  [*5O2 
been  valid,  would  have  gone  to  the  residuary 
devisees.  That  the  descent  to  the  heir  was  thus 
broken  ;  and  that  the  actual  devise  of  the  re- 
versionary and  contingent  interest  to  the  resid- 
uary devisees,  drew  along  with  it  the  whole 
estate,  the  devise  to  the  Church  being  void.  If 
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the  will  in  this  case  had  been  so  drawn  as  to 
make  it  apparent  that  the  testator  contemplated 
the  events  which  would  work  a  dissolution  of 
the  Corporation,  and  had  the  Church  been  able 
to  take,  the  position  of  the  counsel  as  to  the 
devise  of  the  reversionary  and  contingent  in- 
terest, may  have  been  good.  In  such  case,  the 
residuary  devisees  could  take  only  the  rever- 
sion, after  the  existence  of  the  Corporation 
should  cease.  The  cases  where  a  reversionary 
and  contingent  interest  in  real  estate  have  been 
held  to  pass  by  the  devise  of  the  residuum,  are 
all  cases  where  it  is  apparent  that  the  testator 
contemplated  the  events  which  would  defeat 
the  estate  devised  specifically.  They  proceed 
upon  the  broad  and  rational  principle  which 
must  control,  of  passing  the  estate  according 
to  the  intention.  Technical  rules  may  some- 
times presume  intention,  where  there  is  noth- 
ing in  the  will  to  conflict  with  them,  and  show 
that  the  presumed  could  not  have  been  the 
actual  intention  of  the  devisor.  It  is  only  in  th*e 
case  of  a  grant  to  a  corporation,  where  a 
future  interest  can  be  expectant,  on  a  grant  in 
fee  simple  absolute.  2  HI.  Com.,  256.  I  can, 
therefore,  hardly  suppose,  where  a  devise  is 
made  to  a  corporation  in  fee  simple  absolute, 
that  because  there  may  by  possibility  be  a  con- 
tingent future  estate,  the  devisor  shall  be 
deemed  to  have  intended  it  to  fall  into  the  re- 
siduum, and  thereby  break  the  descent  to  the 
heir,  in  case  the  corporation  should  labor  under 
a  legal  incapacity  to  take.  The  testator,  in  such 
case,  would  intend  to  devise  to  the  corporation 
the  whole  estate.  The  dissolution  of  a  perpet- 
ual corporation  is  of  rare  occurrence,  and  one 
which  can  hardly  be  supposed  to  be  in  the 
contemplation  of  ordinary  minds.  The  contin- 
gency must,  therefore,  be  regarded  as  too  re- 
mote to  require  an  artificial  rule  to  presume  an 
intention  to  pass  the  reversionary  and  contin- 
gent interest.  This  rule,  1  think,  should  not  be 
applied,  except  in  cases  where  the  immediate 
5O3*]  *estate  in  fee  passes  to  the  corporation 
under  the  specific  devise,  which  corporation  is 
subsequently  dissolved.  In  such  case,  the  de- 
scent to  the  heir  would  be  broken  by  the  de- 
vise from  him  of  the  whole  estate,  and  the  re- 
versionary and  contingent  interest,  from  the 
nature  of  the  case,  may,  perhaps,  be  presumed 
to  have  been  intended  to  pass,  by  a  devise  of 
the  residuum.  In  the  case  under  consideration, 
there  are  circumstances  which  rebut  any  pre- 
sumption that  the  testator  supposed  there 
would  be  a  residue  of  the  estate  devised  to  the 
Church.  It  is  a  perpetual  religious  corpora- 
tion, by  grant  from  the  Crown,  of  which  the 
testator  was  a  member.  He  supposed  it  would 
be  as  perpetual  as  the  religion  and  doctrine 
which  they  professed  ;  to  cherish  and  aid  in 
the  perpetuation  of  which,  he  bestowed  his 
bounty  upon  it.  He  must,  then,  have  supposed 
that  the  devise  which  he  attempted  would 
pass  the  whole  eatate  in  the  Shoemaker's  field. 
Besides,  he  devises  a  life  estate  in  the  retiduum 
to  bis  wife,  after  the  devise  to  the  Church, 
which  was  to  take  effect  after  his  and  her 
death.  This  is  totally  inconsistent  with  the  idea 
that  lie  itiicmlud  the  ponsible  contingent  and 
reversionary  interest  in  the  Shoemaker's  field 
should  pass  by  the  residuary  devise.  It  is  re- 
pugnant to  the  general  rule  that  a  will  must  be 
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so  construed  as  to  make  all  its  parts  har- 
monize, if  possible. 

It  remains  only  to  consider  the  second  point 
above  suggested — that  the  devisor  did  not  in- 
tend to  pass  to  the  Church  his  interest  in  the 
undivided  portion  of  the  Shoemaker's  field. 

The  clause  in  the  will  devising  to  the  Church 
commences  by  devising,  in  fee,  "all  the  tes- 
tator's right,  title,  interest  and  property  in  and 
to  an  equal  fifth  part,  share  and  proportion,  of 
all  that  tract  or  parcel  of  land,  situate,  lying 
and  being  upon  Manhattan's  Island,  within  the 
City  of  New  York,  called  or  known  by  the 
name  of  Shoemaker's  field."  Had  it  stopped 
here,  no  doubt  could  be  entertained  that  he  in- 
tended to  pass  his  whole  estate  in  the  field, 
whether  divided  or  undivided.  The  only  in- 
quiry is,  did  he  intend  by  the  language  subse- 
quently used,  to  limit  or  restrain  the  extent  of 
the  above  devise  ?  Much  of  the  subsequent 
part  of  the  clause  was  intended  by  him  to  be  a 
further  and  more  particular  description  of  the 
'property  devised  ;  and  my  opinion  is  [*5O4 
that  the  draftsman,  from  want  of  particular 
attention  to  the  deed  of  partition  and  chart 
thereto  annexed,  which  shows  the  undivided 
as  well  as  the  divided  parts  of  the  field,  omit- 
ted to  mention  the  undivided  portion.  This 
error  was  not  detected  when  the  will  was  read 
over  before  signing.  The  devise  is  of  all  his 
interest  or  a  fifth  part  or  share  in  the  field — not 
of  all  his  interest  in  35  lots  set  apart  to  him  on 
a  partition  of  the  field  among  the  proprietors 
thereof.  The  devise,  as  contained  in  the  first 
part  of  the  clause,  was  certain  and  definite  ; 
the  further  description  being  unnecessary,  it  is 
immaterial,  and  may  be  rejected  whether  true 
or  false. 

In  the  case  of  Ooodtitle  v.  Paul,  2  Burr., 
1089,  there  was  a  devise  in  these  words  :  "I 
give  and  devise  to  my  dear  wife  my  farm  at 
Bovington,  in  the  tenure  of  John  Smith."  A 
part  or  the  farm  consisted  of  woodland,  which 
the  testator  kept  in  his  own  hands,  and  which 
was  not  in  the  tenure  of  John  Smith.  It  was 
held  that  the  whole  farm,  including  the  wood- 
land, passed  by  the  devise.  It  is  manifestly  in- 
tended, said  Ld.  Mansfield,  that  the  whole  farm 
should  pass  by  the  will  ;  and  the  testator  never 
thought  of  any  restriction  of  his  devise ;  but 
meant  these  words,  "  in  the  tenure  of  John 
Smith,  only  as  additional  and  further  descrip- 
tion of  a  thing  sufficiently  ascertained  before." 
In  Marshall  v.  Hopkin*,  15  East,  309,  the  tes- 
tator devised  "all  that  my  messuage,  dwelling- 
house  or  tenement,  with  all  the  lands,  heredit- 
aments and  appurtenances  thereunto  belong- 
ing, situate  and  being  in  Blythburv,  in  the 
Parish  of  Mavesyn  Pndware.  in  the  County  of 
Stafford,  now  in  the  occupation  of  Thomas 
Willet,  except  one  meadow  called  Floodgate 
meadow."  The  testator  owned  the  messuage 
and  about  19  acres  of  land  in  Blythbury.  The 
messuage  and  rather  more  than  two  acres  of 
land  were  in  the  occupation  of  Thomas  Willet; 
the  remainder  of  the  property  in  Blythbury 
was  occupied  partly  by  the  testator  himself 
and  partly  by  others.  The  devise  was  held  not 
to  be  confined  to  the  land  in  the  occupation  of 
Thomas  Willet,  but  extended  to  all  the  land  in 
Blythbury  except  the  meadow  which  was  spe- 
cifically excepted  from  the  devise.  Vide,  also, 
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5O5*1 1  Maule  &  8.,  299.  In  the  case  of  *Doe 
v.  Earl  of  Jersey ,  1  Barn.  &  Aid.,  550,  the  rule 
is  established  that  where  the  property  is  suffi- 
ciently described  in  the  devise,  so  .as  to  leave 
no  fair  ground  to  doubt  as  to  what  is  em- 
braced, that  then  the  addition  of  another  cir- 
cumstance, with  a  view  to  identify  it,  will  not 
limit  and  restrain  the  devise,  unless  it  clearly 
appears  that  the  testator  so  intended  it.  Vide, 
also,  3  Co.,  10  a,  Dowtie'8*c&se  ;  Doe  v.  Great 
hed,  8  East,  103.  In  the  case  of  Qatcoigne  v. 
Barker,  3  Atk.,  8,  the  testator  devised  in  these 
words:  "All  my  lands,  tenements  and  heredit- 
aments, in  possession,  reversion,  freehold  and 
copyhold,  in  the  parish  of  Chiswick  or  else- 
where in  the  County  of  Middlesex,  which  copy- 
hold lands  I  have  surrendered  to  the  use  of  my 
will."  The  testator  was  seised  of  a  copyhold 
house,  which  was  an  inn,  called  "  The  King  of 
Bohemia's  Head."  Three  parts  of  the  house 
were  in  one  manor  and  one  in  another.  He  had 
surrendered  to  the  use  of  his  will  only  in  the 
manor  under  which  the  three  parts  were  held. 
Ld.  Chancellor  Hardwicke  held  that  the  words 
"  which  I  have  surrendered  to  the  use  of  my 
will,"  restricted  the  devise  to  the  copyhold 
surrendered,  because  the  land  was  devised  by 
general  words  ;  but  he  says  :  "If  instead  of 
this,  the  testator  had  said,  I  give  my  mes- 
suages with  the  appurtenances  called  the  King 
of  Bohemia's  Head,  that  would  have  been  a 
different  case,  and  I  should  have  thought  the 
subsequent  words  a  mistake  only  in  the  de- 
scription." 

The  rule,  as  collected  from  the  cases  which 
I  have  been  able  to  examine,  seems  to  be  that 
where  the  devise  is  in  general  terms,  the  sub- 
sequent words  of  description  will  restrain  the 
extent  of  the  devise  ;  but  where  it  is  specific 
and  certain  as  to  the  property,  the  subsequent 
description  may  be  rejected.  Now  in  the  case 
under  consideration,  there  is  no  ground  to 
doubt  as  to  the  property  embraced  in  the  first 
devise.  The  Shoemaker's  field  was  a  definite 
description  of  a  known  piece  of  property.  "All 
the  testator's  share  or  interest  in  it,"  embraced 
the  undivided  portion  as  well  as  the  35  lots 
which  had  been  set  off  to  him  in  severally.  Sup- 
pose in  making  the  further  additional  descrip- 
tion, the  draftsman  of  this  will  had  inadvertent- 
5O6*]  ly  omitted  one  or  two  of  *the  divided 
lots;  there  cannot  be  a  doubt  but  that  the  omit- 
ted lots  would  have  passed  under  the  broad 
and  sweeping  devise  contained  in  the  first  part 
of  the  clause.  The  mistaken  description  would 
have  been  rejected,  under  the  decisions  above 
referred  to,  as  unnecessary  to  identify  the 
property.  The  repetition  of  the  devise  in  the 
subsequent  part  of  the  clause,  after  the  de- 
scription of  the  divided  lots,  does  not  show 
that  the  testator  intended  thereby  to  except  the 
undivided  portion.  The  repeated  devise,  by 
the  same  mistake  which  occurred  in  the  fur- 
ther description,  is  by  general  words,  "all 
which  lots,  pieces  or  parcels  of  land,"  made  to 
embrace  only  the  divided  lots.  It  is  not  incon- 
sistent with  the  idea  that  he  had  given  all  his 
interest  in  the  field,  which  had  been  devised 
in  the  former  part  of  the  clause,  as  fully  as 
language  could  do  it. 

My  opinion  is,  that  the  complainant  has 
shown  no  valid  claim  to  the  property  in  ques- 
tion, under  the  will.  The  demurrer  was,  there- 
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fore,  well  taken,  and  the  decree  of  the  Chan- 
cellor ought  to  be  affirmed. 
The  delivery  of  the  opinions  being  concluded, 
the  following  resolutions  were  proposed  and 
passed  upon  by  the  court : 

I.  Resolved,  That  the  land  included  in  the 
devise  to  the  Church  did  not  pass  under  the 
residuary  clause  in  the  will. 

II.  Resolved,  That  on  the  true  construction 
of  the  will,  the  whole  of  the  tract  or  parcel  of 
land   called  Shoemaker's  field — not  only  the 
part  allotted  and  divided,  but  the  piece  undi- 
vided— was  included  in  the  clause  devising  to 
the  Church. 

On  the  question  being  put— shall  the  first 
resolution  be  adopted  ? — the  members  of  the 
Court  divided  as  follows  : 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  Chief  Justice  NELSON. Mr.  Justice  BRON- 
SON,  and  Senators  J.  Beardsley,  L.  Beardsley, 
Beckwith,  Fox,  Hutt,  H.  F.  Jones,  Lacy,  Lee,  H. 
A.  Livingston,  Moseley,  Powers,  Skinner,  Spra- 
ker,  Sterling,  Verplanck,  Wager — 19 

*In  the  negative — Mr.  Justice  CowEN,[*5O7 
and  Senators  Downing,  Huntington,  Johnson, 
Lawyer,  Van  Dyck—Q. 

On  the  second  resolution,  the  members  di- 
vided as  follows  : 

For  its  adoption — The  PRESIDENT  of  the 
Senate,  Mr.  Justice  BRONSON,  and  Senators  J. 
Beardsley,  L.  Beardsley,  Hull,  Lee,  H.  A.  Liv- 
ingston, Moseley,  Powers,  Spraker,  Sterling,  Ver- 
planck, Wager — 13. 

Against  its  adoption — Chief  Justice  NELSON, 
Mr.  Justice  COWEN,  and  Senators  Beckwith, 
Downing,  Fox,  Huntington,  Johnson,  H.  F. 
Jones,  Lacy,  Lawyer,  Loomis,  Skinner,  Van 
Dyck—13. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Affirming— 6  Paige,  600. 

Devise—  Construction  of— When  heir  takes,  in  pref- 
erence to  residuary  devisee.  Distinguished— 7  Hill,351. 
45  N.  Y.,  254,  258. 

Cited  in— 1  Hill.  595,  596 ;  9  Paige,  98 :  5  N.  Y.,  223 ; 
23  N.  Y.,375:  45  N.  Y.,259:  54 N.  Y..  86;  92  N.  Y.,379; 
16  Hun,  78  :  5  Barb.,  104 ;  19  Barb.,  499 ;  27  Barb..  281; 
4  Abb.  N.  C.,  418 ;  Tuck.,  418. 

Inoperative  devi»e — When  operative  as  indicating 
testator's  intent.  Cited  in-5  N.  Y.,  418 ;  43  N.  Y.,  260 
(3  Am.  Rep.,  698) ;  52  N.  Y.,  21, 22,  464  ;  33  Barb.,  313; 
47  How,  Pr.,  450. 

Discovery— Inspection  of  papers.  Cited  in— 8  How. 
Pr.,  324 ;  2  Blatchf .,  377. 

Also  cited  in-3  N.  Y.,  557  ;  9  Barb.,  346 ;  47  Barb., 
260. 


STODDARD  ET  AL.,  Appellants, 

AND 

BUTLER  ET  AL.,  Respondents. 

Fraud  —  Decree  in  Chancery  Adjudging  Sale 
Void  for — Appeal — Affirmance  of  the  Decree 
of  the  Chancellor  by  an  Equally  Dividtd  Court. 

A  decree  in  chancery,  adjudging  an  absolute  sale 
of  personal  property  by  a  debtor  to  bis  creditor 
fraudulent  and  void  under  the  statute  as  against 
creditors,  on  appeal  was  affirmed  in  the  Court  for 
the  Correction  of  Errors ;  the  property  transferred 
being  deemed  to  be  of  a  value  more  than  sufficient 
to  satisfy  the  debt  of  the  vendee ;  the  transfer  hav- 
ing been  made  during  the  pendency  of  a  suit  by 
other  creditors ;  and  the  vendor  having  continued 
in  possession,  disposing  of  the  property  as  the  agent 


NOTE.—  Fraudulent  conveyance.  In  connection 
with  the  above  case  of  Stoddard  v.  Butler,  see  Wa- 
terbury  v.  Sturtevant,  18  Wend.,  353,  note. 
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of  the  vendee,  and  receiving  a  compensation  for  his 
services  as  such  agent.i 
Citations— t  Johns.,  593 :  1  Esp.,  205 :  1  Camp.,  332 ; 

3  Co.,  80 :  Free,  in  Ch.,  287;  2  T.  R..  585.  587 : 1  Cr.,  310- 

4  Binn..  258.  265  ;  9  Johns..  337  :  3  Cow.,  166, 189,  190  • 
13  Eliz.  Ch..  5 ;  2  R.  S.  2d  ed.,  70,  sec.  5;  136.  sec.  5;  137. 
sees  1,4:1  Atk.,  165 ;  2  Bute,  225 ;  2  Cowp.,  435 : 1 
Mnu'le  &  S.,  255 :  4  Taunt.,  823 ;  Shep.  Touch.,  65 :  2 
Stark.  Ev.,  616.  617.  part  4;  2  Bos.  &  P.,  58;  Bull.  N.  P., 
2W-  2  Kent  Com.,  520,  529;  4  Mas.,  321;  15  Mass.,  244;  1 
Pick..  295;  2  N.  H.;  3  N.  H.,  425;  5  N.  H.,  545:  5  Conn., 
•Ml-  Hay  w.  (N.  C.).  126:  Hawks  (N.  C.),  322;  1  S.  Car., 
573  •  2  Bailey  (S.  C.).  119 ;  1  Tenn.,  100 ;  2  Munf ..  341 ;  4 
Leigh,  547 :  1  Dana.  269 ;  1  Little,  112:  5  Johns.,  261 ;  2 
Wend..  44H,  596:  8  Wend.,  375;  16  Wend.,  522;  17  Wend., 
54,56 :  3  R.  S..  657.  2d  ed. 

A  PPEAL  from  chancery.  The  respondents 
li  filed  a  bill  in  chancery,  before  the  Vice- 
Chancellor  of  the  Fifth  Circuit,  to  set  aside  as 
fraudulent  an  assignment  made  by  Stoddard, 
5O8*J  *one  of  the  appellants,  to  Thurber  and 
Townsend,  the  other  appellants  in  this  case. 
The  respondents  being  creditors  of  Stoddard, 
commenced  a  suit  in  Jan.,  1834,  for  the  col- 
lection of  the  demand  due  to  them.  In  May 
5O9*]  they  recovered  judgment  for  $727.57. 
and  on  the  tenth  day  of  the  same  month  issued 
an  execution  to  the  sheriff  of  Lewis  Co.,  where 
Stoddard  resided,  which,  May  26,  was  returned 
by  the  sheriff  nutta  bona.  In  the  interim  be- 
tween the  commencement  of  the  suit  by  the 
respondents  and  the  recovery  of  the  judgment, 
to  wit :  Mar.  8,  Stoddard  executed  an  absolute 
assignment  of  the  remainder  of  a  stock  of 
goods  which  he  had  on  hands  as  a  merchant, 
and  of  certain  notes  and  accounts  to  Thurber 
and  Townsend,  for  and  towards  the  payment 
and  satisfaction  of  a  debt  of  $675  due  to  them. 
The  goods  thus  assigned  were  valued  at  $435, 
and  the  amount  of  the  notes  and  accounts  was 
$927.83,  which  were  esteemed  good,  at  least, 
for  $681.  The  goods  consisted  or  many  parcels 
of  small  value,  separately,  and  the  notes  and 
accounts  were  against  numerous  persons,  and 
principally  for  small  amounts.  The  goods  and 
notes  and  accounts  were  left  in  the  possession 
of  Stoddard,  who  was  authorized  by  Thurber 
and  Townsend,  as  their  agent,  to  sell  and  dis- 
pose of  the  goods  for  cash  or  good  security, 
and  to  collect  the  notes  and  accounts,  and  they 

tThe  affirmance  in  this  case  was  a  pro  forma  af-  | 
nnnance:  the  members  of  the  court  being:  equally 
divided,  viz. :  12  for  affirmance  and  12  for  reversal. 
Opinions  were  delivered  by  Judge*  Branson  and 
Cowen.  and  .svruifor  Ynunjr.  for  affirmance,  and  by 
Sena/or*  Dickinson  and  Verplanck.  for  reversal. 
Mtute  having  declared  that  every  sale  of  go<xls 
and  chattels,  unless  accompanied  by  an  immediate 
dcii\  cry.  iiml  followed  by  an  actual  and  continued 
change  of  iiosseasion.  shall  be  presumed  to  be  fraud- 
ulent and  void  as  against  the  creditors  of  the  vein  lor; 
the  judgea  held,  lii  the  opinions  delivered  by  them, 
i  hut  u  sale  of  chattels  unaccompanied  by  an  Imme- 
diate delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession,  is  fraudulent  and  void 
nnd<r  the  statute,  although  it  t»-  made  openly,  in 
pood  faith,  and  without  tiny  intent  to  defraud,  1111- 
leM  there  be  something  In  the  circumstances  of  the 
case  rendering  a  change  of  possession  Impractica- 
ble, either  from  the  nature  or  situation  of  the  prop- 
erty.orthe  IM  ruliar  circumstances  of  the  parties: 
In  other  word*,  that  where  there  Is  no  change  of 
possession  unleM  It  be  shown  that  there  WON  a  neces- 
sity or  a  manifest  fitness  and  propriety  for  the  con- 
tinuance of  the  i>o*H.-«wi<>ti  by  the  vendor.  lnde|M-nd- 
>  nt  uf  Ix'neflt  to  him.  the  sale  la  void  ;  that  nothing 
can  take  the  case  out  of  the  operation  of  the  stat- 
ute, unless  the  attempted  explanation  relate  to  the 
possemlon  of  the  property;  that  the  hnmt  tide*  of 
the  transaetlons.  and  the  absence  of  all  Intent  to  de- 
fraud, in  not  enniitrli  to  render  the  sale  valid.  In  the 
\  i.  «  ,  ,,f  the  judges,  Sfniitnr  Young  concurred. 

On  the  other  hand.  Senator*  Dickinson  and  Ver- 
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agreed  to  pay  him  a  fair  compensation  for  his 
services  ;  and  he  accordingly  acted  as  such 
agent  until  June  13,  1834,  when  Thurber  and 
Townsend  removed  the  goods  then  on  hand 
to  Utica,  where  they  resided,  and  at  the  same 
time  took  possession  of  the  notes  and  accounts 
which  remained  unpaid.  After  the  assignment, 
and  up  to  the  time  of  the  removal  of  the  goods 
to  Utica, Stoddard  had  sold  goods  to  the  amount 
of  $77,  and  had  received  on  the  notes  and  ac- 
counts and  for  goods  sold,  the  sum  of  $122.  It 
was  admitted  by  Stoddard  that  he  had  no  prop- 
erty other  than  that  assigned,  except  his  house- 
hold furniture,  valued  at  $150  ;  and  it  was 
proved  that  he  had  no  visible  means  of  sup- 
porting himself  and  family  other  than  his  busi- 
ness as  a  merchant;  that  after  the  assignment, 
he  continued  in  his  store,  trading  as  usual, 
until  the  goods  were  removed  to  Utica,  and 
that  no  difference  was  observed  in  the  manage- 
ment of  the  store  after  the  assignment  from 
what  had  been  usual  previous  to  that  event. 
Two  witnesses  who  were  examined  on  the  part 
of  the  complainants  below,  and  *they  [*5 1 0 
both  testified  that  they  resided  in  the  same  town 
with  Stoddard,  and  heard  of  the  assignment 
about  the  time  that  it  was  made.  The  bill  in 
this  case  was  filed  June  18.  Previous  to  that 
time,  to  wit:  May  21,  the  complainants  de- 
manded of  the  defendants,  Thurber  and  Town- 
send,  an  assignment  of  the  notes  and  accounts 
which  they  had  received  of  Stoddard,  and  of- 
fered to  pay  to  them  the  amount  due  to  them 
from  Stoddard,  deducting  the  value  of  the 
goods  and  such  moneys  as  had  been  paid  on 
the  notes  and  accounts.  The  defendants,  Thur- 
ber and  Townsend,  refused  to  accede  to  ihe 
proposition,  but  offered  on  their  part  to  yield 
up  to  the  complainants  the  property  assigned 
by  Stoddard,  accounting  for  such  portions 
thereof  as  had  been  converted  into  money,  on 
the  complainants  paying  the  debt  due  to  them 
from  Stoddard,  with  the  interest  thereof  and 
the  expenses  they  had  incurred  ;  which  offer 
was  declined  by  the  complainants.  The  de- 
fendants denied  all  fraud  or  intent  to  defraud, 
or  secret  trust  for  the  benefit  of  Stoddard. 

jManck,  in  the  opinions  delivered  by  them,  held  that 
though  a  sale  unaccompanied  by  a  change  of  pos- 
session is  declared  by  the  statute  to  be  prima  facie 
fraudulent  and  void,  still  if  it  be  shown  that  such 
sale  was  publicly  made,  in  good  faith  and  without 
any  intent  to  defraud  creditors  or  purchasers,  for  a 
fair  and  full  consideration,  and  that  the  motives  for 
leaving  the  property  in  the  possession  of  the  vendor 
are  such  as  ordinarily  influence  honest  men,  the 
presumption  of  fraud  Isdestroyed.  and  the  sale  must 
be  deemed  valid.  They  also  held,  that  in  cases  of  this 
kind  the  question  of  fraudulent  Intent  (in  a  court 
of  law)  Is  to  br  passed  upon  exclusively  by  the  Jury; 
that  whilst  it  Is  the  province  of  the  court  to  de- 
termine- upon  the  relevancy  of  evidence  offered  in 
the  case,  none  offered  having  a  direct  bearing  upon 
the  i|iiextion  of  hind  Mr*  should  bo  excluded  from 
the  consideration  of  the  Jury,  by  the  application  of 
general  rules  of  policy  or  of  legal  presumption 
growing  out  of  the  want  of  change  of  possession. 

Upon  the  circumstances  of  this  particular  e«se. 
the  Jinhfi*  and  Sttuttttr  Young  on  the  one  hand,  and 
Smalm-*  Dickinson  and  Verplanck  on  the  other,  dif- 
fer In  their  views  of  the  fairness  of  the  transaction, 
and  the  circumstances  relied  on  to  excuse  a  want  of 
change  of  posse  salon  ;  the  former  holding  that  the 
property  transferred  wHsdi8pro|>ortloned  In  value 
to  the  amount  of  the  debt  Intended  t<  >  be  sat  tailed  : 
and  that  the  motives  for  leaving  the  property  In  the 
possflwlon  of  the  vendor  were  not  such  as  could  be 
approved.  Whereas  the  latter  Senators  hold  direct- 
ly the  reverse  upon  both  point*. 
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The  Vice- Chancellor,  on  hearing  the  cause  on 
the  pleadings  and  proofs,  dismissed  the  bill. 
The  complainants  appealed  to  the  Chancellor, 
•who  reversed  the  decree  of  the  Vice- Chancellor, 
adjudged  the  assignment  to  be  fraudulent  and 
void  as  against  the  complainants,  and  set  the 
same  aside.  He  also  directed  an  account  of  the 
goods  assigned  by  Stoddard  in  the  possession 
of  Thurber  and  Townsend  at  the  time  of  the 
issuing  of  the  complainant's  execution,  and  of 
the  debts  and  choses  in  action  assigned  which 
had  not  been  collected  previous  to  the  filing  of 
tin;  bill,  and  of  the  moneys  received  on  account 
of  such  debts  since  the  filing  of  the  bill.  The 
following  is  the  opinion  delivered  by  the  Chan- 
cellor: 

"Upon  a  careful  examination  of  the  answers 
of  the  defendants, and  the  evidence  in  this  case, 
I  think  the  conclusion  of  the  Vice- Chancellor 
that  the  assignment  of  Stoddard's  property  was 
not  fraudulent,  was  erroneous.  Independent 
of  the  legal  presumption  of  fraud,  arising  from 
his  continuance  in  possession  after  the  execu- 
tion of  the  absolute  bill  of  sale,  I  think  the 
amount  of  property  assigned  was,  at.  its  fair 
value,  much  more  than  sufficient  to  pay  the 
511*]  debt  due  *to  the  purchasers.  The  case 
would  have  been  somewhat  different,  if  Thur- 
ber and  Townsend  had  taken  the  property  in 
absolute  satisfaction  of  their  debt  and  at  their 
own  risk,  or  if  they  had  taken  an  assignment 
of  the  property  in  trust  for  the  other  creditors, 
after  securing  to  themselves  a  preference  in 
payment  out  of  the  same.  But  as  I  understand 
the  transaction,  the  bill  of  sale  to  them  was  ab- 
solute, so  as  to  give  them  the  full  benefit  of  all 
the  property  and  debts  assigned,  if  the  amount 
realized  therefrom  should  be  more  than  the 
amount  of  their  debt,  but  to  be  applied  to  the 
extinguishment  of  their  debt  pro  tanto  only,  if 
the  proceeds  of  the  assignment  should  for  any 
reason  turn  out  to  be  less. 

As  the  nominal  amount  of  the  goods  and 
debts  assigned  was  more  than  double  what  was 
actually  due  to  Thurber  and  Townsend,  I  can 
see  no  reason  for  the  making  of  an  absolute 
sale  and  assignment  of  all  his  property  to  them 
without  any  risk  of  loss  on  their  part,  unless 
it  was  upon  some  secret  or  implied  understand*- 
ing  between  the  parties  to  that  transaction  to 
keep  the  surplus  from  other  creditors  for  the 
benefit  of  Stoddard  himself.  Besides,  there 
never  was,  in  fact,  any  change  of  the  possession 
of  the  assigned  property,  until  after  the  issuing 
of  the  complainants'  execution,  as  the  nominal 
appointment  of  the  seller  as  the  agent  of  the 
buyers  to  retain  the  possession  and  retail  the 
goods  and  collect  in  the  debts  fot  them,  with 
out  any  visible  change  in  the  mode  of  doing 
business  at  the  store,  was  not  a  change  of  pos- 
session within  the  intent  and  meaning  of  the 
statute  on  this  subject.  The  sale  must  be  ac- 
companied by  an  actual  and  continued  change 
of  possession,  as  well  as  a  nominal  and  con 
structive  change,  or  the  transaction  will  be 
deemed  fraudulent  as  against  creditors.  A 
construction  which  would  allow  the  vendor  or 
assignor  of  a  store  of  goods  to  continue  in 
possession  thereof,  and  to  sell  them  out  as  the 
agent  of  the  purchaser,  or  assignee,  would  ren- 
der this  statutory  provision  for  the  prevention 
and  detection  of  frauds  a  mere  nullity.  For 
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these  reasons,  the  decree  of  the  Vice- Chancellor 
must  be  reversed,  with  costs." 

From  the  decree  of  the  Chancellor,  the  de- 
fendants below  appealed  to  this  court,  where 
the  cause  was  argued  by, 

*  Messrs.  W.  Crafts  and  S.  Ste-  [*512 
vens.  for  appellants. 

Messrs.  C.  P.  Kirkland  and  S.  Beards- 
ley,  Atty-Oen.,  for  respondents. 

Point*  on  the  part  of  the  appellants. 

I.  The  assignment  to  Thurber  and  Town- 
send,  in  payment  and  satisfactiou  of  their  debt, 
is  good  and  valid,  and  not  fraudulent.     They 
gained  a  preference,  which  the   law  allows. 
Hall  v.  Tuttle,S  Wend., 375;  Gardner v. Adams, 
12  Id.,  297;  Look  v.  Comstock,  15  Id.,  244;  19 
Johns.,  222. 

II.  No   more  than  a  reasonable  amount  of 
property  was  assigned  in  payment  of  the  debt. 
The  goods  assigned  were  remnants  of  an  old 
stock,  from  which  Stoddard  had  been  selling 
the  previous  winter;  and  the  debts  assigned 
were  against  110  persons,  in  small  sums,  scat- 
tered over  the  whole  County  of  Lewis,  and  it 
probably  would  cost  one  half  of  the  amount  to 
collect  them.     Thurber  and  Townsend,  at  the 
time  the  assignment  was  made,  had  no  reason- 
able ground  to  believe  that  the  property  as- 
signed to  them  would  be  more  than  sufficient 
to  pay  their  debt;  they  had  a  perfect  right  to 
insist  upon  an  ample  amount,  without  running 
any  risk.     Beck  v.  Burdett,  1  Paige,  309. 

III.  If  the  respondents  supposed  that  more 
property  was  assigned  than  sufficient  to  pay 
the  debt  of    Thurber  and   Townsend,   they 
might  have  framed  their  bill  with  a  double  as- 
pect: first,  to  set  aside  the  assignment,  and  if 
that   was  not  done,  then  that  the  surplus,  if 
any,   might  be  applied  in  payment  of  their 
debt.   Cunningham  v.  Preeborn,  11  Wend., 257, 
in  Court  of  Errors,  by  Ch.  J.  Nelson. 

IV.  Before  the  bill  was  filed  in  this  cause, 
Thurber  and  Townsend  offered  to  give  up  to 
the  respondents  all  the  property  assigned,  if 
they  would  pay  their  debt.     This  proposition 
was  refused;  and  the  only  reason  which  can  be 
assigned   for  the  refusal,  is  that  they   knew 
Thurber  and  Townsend  had  no  more  than  was 
sufficient  to  pay  their  debt. 

*V.  The  appellants,  in  their  an-  [*513 
swers,  deny  any  fraudulent  intent,  or  any  se- 
cret or  implied  understanding  between  them  or 
either  of  them,  at  the  time  the  assignment  was 
executed,  that  any  part  of  the  property  assign- 
ed was  to  be  retained  by  Thurber  and  Town- 
send  for  the  future  benefit  of  Stoddard,  or  for 
his  use,  or  for  the  benefit  of  any  other  person; 
and  there  are  no  facts  or  circumstances  attend- 
ing the  transaction,  nor  any  proof  to  show  that 
they  had  any  such  intent. 

VI.  The  two  witnesses  examined  in  this  case 
testify  as  to  the  value  of  the  goods,  but  at  the 
same  time  say  that  they  never  examined  the 
quality  of  the  goods  and  knew  nothing  about 
them.  They  merely  gave  their  opinion  from 
looking  at  the  inventory,  and  what  such  de- 
scription of  goods  would  be  worth  in  Lewis 
Co.,  without  taking  into  consideration  that  the 
appellants  would  be  under  the  necessity  of  tak- 
ing the  goods  back  to  Utica,  where  they  were 
purchased,  and  selling  them  for  what  they 
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•could  get.  They  also  testify  as  to  the  charac- 
ter of  the  debts,  from  their  impressions,  that, 
they,  living  in  the  County  of  Lewis,  and  doing 
business  there,  as  merchants,  might,  by  man- 

.  agement.collectagreat  proportion  of  the  debts. 
VII.  The  goods  assigned  did  not  remain  in 
the  possession  of  Stoddard  after  the  assignment, 
but  passed  by  the  assignment,  and  were,  in  law 
and  in  fact,  delivered  to  Thurber  and  Town- 
send,  who  had  the  same  right  to  appoint  Slod- 
dard  that  they  had  to  appoint  any  other  per- 
son their  agent  for  the  purpose  of  selling  the 
goods.  The  sale  by  Stoddard  was  notorious  in 
the  neighborhood.  Stoddard  acquired  no  false 
credit  by  being  the  agent  to  sell  the  goods.  He 
could  do  better  for  the  assignees  than  a 
stranger.  Thurber  and  Townsend  resided  at 
Utica,  a  distance  of  about  seventy  miles,  and 
at  that  season  of  the  year  could  not  very  well 
remove  the  goods,  and  they  had  every  reason  to 
suppose  that  they  would  sell  better  at  Lowville 
than  at  Utica.  See  19  Johns.,  222. 

5 1 4*]*  Points  on  the  part  of  the  respondents. 

The  decree  should  be  affirmed,  and  the  as- 
signment from  Stoddard  to  Thurber  and  Town- 
send  should  be  declared  fraudulent  and  void, 
for  the  following  among  other  reasons: 

1.  Because  the  assignment  is  absolute,  and 
makes  no  provision  for  the  payment  of  other 
creditors,  after  payment  of  the  debt  of  Thur- 
ber and  Townsend.     Beck  v.  Burdett,  1  Paige, 
309. 

2.  It  is  not  in  full  payment  and  satisfaction 
of  the  debt  of  Thurber  and  Townsend,  but 
only  for  and  towards  the  payment  of  that  debt. 

'•'>.  Because  an  unreasonable  amount  of  prop- 
erly and  debts  to  pay  the  appellants,  Thurber 
ami  Townsend,  is  assigned.  Beck  v.  Burdett, 
1  Paige,  309;  Rob.  Fraud.  Con  v., 547,  n.  b,  and 
cases  cited;  Newl.  Cont.,  371. 

4.  Because  it  necessarily  results  from  the 
above,  that,  even  if  it  be  conceded  that  in  part 
tlit;  assignment  may  have  been  for  good  con- 
sideration, yet,  as  to  the  remainder,  it  was  a 
mere  voluntary  gift  and,  consequently,  void  ; 
and  it  is  well  settled  that  a  conveyance  void  in 
part  by  statute  is  void  in  tola.  5  Cow.,  547;  4 
Paige,  24. 

5.  If  not  deemed  void,  by  reason  of  the  vol- 
untary gift,  as  above  stated,  the  enormous  ex- 

of  value  conclusively  implies  "a  secret 
trust  and  confidence"  for  the  assignor,  and  for 
this  reason  the  assignment  is  void.  2  R.  8.,  185, 
sec.  1. 

II.  The  property  and  debts  mentioned  in  the 
alignment  were  suffered  by  Thurber  and 
Townsend  to  remain  in  the  possession  of  Stod- 
dard, and  to  be  sold,  collected,  kept,  used  and 
controlled  by  him,  and  for  that  reason  the  as- 
signment is  fraudulent  and  void,  as  to  the  re- 
spondents. 2  R.  8..  70,  sec.  5,  2d  ed.;  Id.,  72, 
sec.  1;  Cunningfutm  v.  Frceborn,  3  Paige,  564  ; 
affirmed  in  Court  of  Errors,  11  Wend..  251-254; 
Ruulnll  v.  Cook,  IT  Id.,  53,  and  cases  cited;  2 
Id..  599;  1  Esp.,  205;  1  Camp..  332;  4  Johns.. 
59*2  Wend., 449; Newl. Com., 871;  Rob.Fraud. 
Corjv.,  547. 

A  1  .V  ]  *I  1 1 .  The  whole  spirit  of  the  Statute 
of  Frauds,  and  the  whole  policy  of  the  law  for- 
bid that  this  assignment  should  be  upheld. 

After  advisement,  the  following  opinions 
'  were  delivered: 
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By  Mr.  Justice  Bronson.  Within  the  two 
and  a  half  centuries  which  have  elapsed  since 
the  Legislature  first  came  to  the  aid  of  the 
courts  for  the  suppression  of  frauds  against 
creditors.there  has  never  been  a  time  when  this 
transaction  could  stand  the  test  of  a  judicial  in- 
vestigation. The  badges  of  fraud  attending  and 
following  the  sale  are  plain  and  decisive,  and 
the  respondents,  who  are  judgment  creditors  of 
Stoddard,  are  well  entitled  to  the  relief  which 
has  been  granted  by  the  Court  of  Chancery. 

1.  The   assignment    was   made   "  for  and 
towards,"  and  not  in  satisfaction  of  the  debt. 
The  appellants  allege  in  their  answer  that  it 
was  taken  in  satisfaction;  but  this  is  a  new  gloss 
put  upon  the  transaction  when  they  were  called 
into  court — it  is  not  the  language  of  the  writ- 
ten contract. 

2.  It  was  a  sale  of  all  Stoddard's  property; 
and  the  value  of  the  property  was  nearly  double 
the  amount  of  the  debt  of  the  appellants, Thur 
ber  and  Townsend.  The  goods  included  iu  the 
assignment  amounted  to  $435.89, and  the  debts, 
excluding  all  that  were  either  "bad"  or  "doubt- 
ful," to  $878.43— making  in  all  $1,314.32.  The 
debt  on  account  of  which  .the  sale  was  made 
was  only  $675.  The  appellants  are  merchants; 
they  agreed  on  the  value  of  the  goods  at  the 
time  the  assignment  was  executed,  and  they 
cannot  now  change  the  character  of  the  trans- 
action by  urging  that  they  got  only  the  rem- 
nant of  a  country  store.  And  besides,  nothing 
but  argument  is  offered;  there  is  not  a  word  of 
proof  that  the  goods  were  not  of  the  full  value 
agreed  upon  by  the  parties  at  the  time.     We 
are  not  at  liberty  to  speculate  in  such  a  case, 
but  must  decide  according  to  the  pleadings  and 
proofs.     Without  going  any  further,  we  have 
here  sufficient  evidence  of  a  secret  trust  be- 
tween the  parties,  injurious  to  third  persons. 
The  sale  was  absolute;  the  property  greatly  ex- 
ceeded *in  value  the  amount  of  the  [*51O 
debt,  and  no  provision  was  made  for  other  cred- 
itors.   Thurber  &  Townsend  might  legally  se- 
cure a  preference  to  themselves,  but  they  had 
no  right  to  co  beyond  that, and  stand  in  the  way 
of  others.  The  assignment  was  directly  calcu- 
lated to  hinder,  delay  and  defraud  creditors, 
and  was  void  within  the  express  words  of  the 
statute. 

8.  The  sale  was  made  pending  a  suit  brought 
by  the  respondents  for  the  collection  of  their 
debt.  The  vendees  knew  before  the  sale  that 
the  respondents  were  creditors  of  Stoddard, 
and  they  do  not  deny  that  they  knew  of  the 
pendency  of  the  respondents'  action  before  the 
assignment  was  executed. 

4  There  was  no  change  of  possession.  The 
property  remained  in  the  hands  and  under  the 
control  of  the  vendor,  and  he  was  permitted  to 
act  as  owner  as  fully  after  the  sale  as  he  had 
done  before;  and  what  is  very  remarkable,  no 
explanation  whatever  of  this  cogent  evidence 
of  fraud  is  attempted  in  the  answer.  What  we 
heard  on  the  argument  about  the  probability  of 
bad  roads  Mur.  8  when  the  alignment  was  ex- 
ecuted, was  matter  of  argument  only;  the  ap- 
pellants have  offered  no  such  excuse  in  their 
sworn  answer.  Continued  possession  in  the 
vendor  after  an  absolute  sale  of  goods,  when 
wholly  unexplained,  has  always  been  held, 
not  only  print  fucu  but  conclusive  evi- 
dence of  fraud  as  against  creditors  and  pur- 
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chasers.     There  is  no  case  to  the  contrary  in 
the  books. 

But  it  is  said  that  the  vendees  made  the 
vendor  their  agent,  and  that  the  possession  of 
the  agent  is  the  possession  of  the  principal. 
This  is  not  a  new  device  to  get  round  the  stat- 
ute; but  if  it  succeed,  this  will  be  a  new  and 
most  fortunate  era  for  fraudulent  debtors.They 
can  place  their  goods  beyond  the  reach  of  cred- 
itors and  still  retain  the  beneficial  enjoyment, 
provided  the  friend  who  takes  the  transfer  will 
declare  the  vendor  his  agent.  Such  an  attempt 
to  cheat  the  law  cannot  succeed.  In  Sand*  v. 
Cvdwiae,  4  Johns.,  593,  the  question  related  to 
real  estate,  where  possession  is  much  less  im- 
portant than  it  is  in  relation  to  personal  prop- 
51  7*]  erty.  *Yet  this  court  thought  it  strong 
evidence  of  fraud  that  the  grantor  continued 
after  the  sale  to  exercise  acts  of  ownership  by 
selling  and  leasing  lots.  The  remark  of  Kent, 
Ch.  J.,  in  that  case,  in  relation  to  the  allegation 
that  the  vendor  acted  as  the  agent  of  the  vendee, 
is  not  wholly  inappropriate  in  the  case  at  bar. 
"The  attempt  to  screen  these  constant,  essen- 
tial and  conclusive  acts  of  ownership,  under 
the  authority  of  an  agent,  is  a  shallow  artifice, 
destitute  even  of  the  merit  of  plausibility." 
There  must  be  an  actual  and  substantial  change 
of  possession — a  divided  enjoyment,  which 
leaves  the  vendor  to  appear  to  the  world  as 
owner,  will  not  answer.  In  Paget  v.  Perchard, 
1  E*p.,  205,  the  plaintiffs,  on  taking  a  bill  of 
sale  of  a  Mrs.  Spencer, who  kept  a  public  house, 
put  a  third  person  in  possession.  But  it  appear- 
ing in  evidence  that  the  vendor  had  been  per- 
mitted to  sell  liquor  in  the  usual  way  of  her 
trade,  Ld.  Kenyon  held  the  sale  void  as  against 
creditors,  and  nonsuited  the  plaintiffs.  In 
Wordall  v.  Smith,  1  Camp.,  332,  the  assignee 
put  a  servant  in  possession,  but  the  assignor 
still  continued  to  carry  on  the  business.  Ld. 
Ellenborough  said,  it  was  a  mere  mockery  to 
put  in  another  person  to  take  possession  jointly 
with  the  former  owner  of  the  goods.  He  added, 
that  a  concurrent  possession  with  the  assignor 
is  colorable.  There  must  be  an  exclusive  pos- 
session under  the  assignment,  or  it  is  fraudu 
lent  and  void  as  against  creditors.  These  de- 
cisions were  made  under  the  Statute  13  Eliz., 
ch.  5,  which  we  long  since  enacted.  But  we 
have  now  a  new  additional  provision  on  this 
subject,  which  ought  to  be  conclusive  with 
those  whose  business  it  is  to  administer,  not  to 
make  the  laws.  Our  present  statute  requires,  in 
terms,  an  "immediate  deli  very"  and  an  "actual 
and  continued  change  of  possession"  of  the 
thing  sold.  Until  this  law  is  repealed,  we  are 
not  at  liberty  to  say  that  a  mere  constructive 
possession  in  the  vendee,  and  especially  one 
which  leaves  the  vendor  to  act  as  owner,  will 
defeat  the  claims  of  &bonafde  creditor. 

5.  The  property  was  not  only  left  in  the  pos- 
session of  the  vendor,  and  he  permitted  to  act 
as  owner,  but  there  was  a  secret  trust  between 
the  parties,  or  one  not  appearing  on  the  face  of 
the  assignment,  that  the  vendor  should  have  the 
5 1 8*]  *possession,  and  derive  a  personal  ben 
eflt  from  the  enjoyment  of  the  property.  The 
answer  states  that  Stoddard  was  to  act  as  agent 
for  the  vendees  and  to  receive  a  fair  compen- 
sation for  his  services.  He  acted  a  little  more 
than  three  months,  and  during  that  time  sold 


foods  and  collected  debts  to  the  amount  of  only 
122:  a  sum  which  could  not  be  more  than  "a 
fair  compensation  for  his  services."  Practically 
this  was  a  trust  that  Stoddatd  should  continue 
to  carry  on  the  business  as  usual  and  put  the 
money  in  his  own  pocket. 

This  transaction  exhibits  nearly  all  the  signs 
and  marks  of  fraud  which  are  mentioned  in 
Ticyne's  case,  asw.ell  as  a  disregard  of  the  im- 
portant advice  given  by  Ld.  Coke  on  that  oc- 
casion as  to  the  proper  mode  of  taking  a  gift 
or  conveyance  in  satisfaction  of  a  debt.  8 
Co.,  80. 

I  have  noticed  several  objections  to  the  va- 
lidity of  this  transfer,  because  they  were  pre- 
sented by  the  case,  and  I  was  not  at  liberty  to 
pass  them  by.  But  I  desire  to  examine  the  trans- 
action a  little  further,  on  the  single  ground 
that  there  was  no  change  of  possession. 

This  is  not  a  mortgage  ;  it  is  an  absolute  bill 
of  sale,  and  continued  possession  in  the  vendor 
is  utterly  inconsistent  with  the  deed.  There 
was  nothing  in  the  nature  or  situation  of  the 
property,  or  the  circumstances  of  the  parties, 
to  prevent  an  immediate  change  of  the  appar- 
ent ownership.  In  such  cases  it  has  been  held, 
with  great  uniformity,  both  in  this  country  and 
in  England,  that  the  sale  is  fraudulent  and  void 
as  against  creditors.  In  Tvyne'sca&e,  3  Co. ,80, . 
which  arose  soon  after  the  passing  of  the  Stat- 
ute 13  Eliz.,  it  was  one  of  the  principal  badges 
of  fraud,  that  the  donor  continued  in  posses- 
sion and  used  the  goods  as  his  own  ;  and  Ld. 
Coke,  in  his  advice  to  the  donee  says  :  "  Pres- 
ently after  the  gift, take  possession  of  the  goods, 
for  continuance  of  possession  in  the  donor  is  a 
sign  of  trust."  In  Bucknal  v.  Boiston,  Prec.  in 
Ch.,  287,  Sir  Edward  Northey  said  it  had  been 
ruled  forty  times  in  his  experience  at  Guild- 
hall, that  if  a  man  sold  goods  and  still  contin- 
ued in  possession  as  visible  owner  of  them, such  • 
sale  was  fraudulent  and  void  as  to  creditors, 
and  that  the  law  had  always  been  so  holden. 
The  same  thing  was  held  by  Lds.  Kenyon  and 
Ellenborough,  *in  the  cases  already  [*519 
cited,  and  was  solemnly  adjudged  by  the  K. 
B.,  in  Edwards  v.  Harben,  2  T.  R.,  587,  where 
Butler,  J.,  declared  the  unanimous  opinion  of 
all  the  judges,  that  unless  possession  accom- 
panies and  follows  the  deed,  it  is  fraudulent 
and  void.  He  said  the  principle  never  admit- 
ted of  any  serious  doubt. 

In  Hamilton  v.  Russell,  1  Cr.,  310,  the  Su- 
preme Court  of  the  U.  8.  laid  down  the  same 
doctrine.  Marshall,  Ch.  J.,  said  that  fraudu- 
lent conveyances,  which  are  made  to  secure  to 
a  debtor  a  beneficial  interest.while  his  property 
is  protected  from  creditors, will  be  most  effect- 
ually prevented,  by  declaring  that  an  absolute 
bill  of  sale  is  itself  a  fraud,  unless  possession 
accompanies  and  follows  the  deed.  Such  was 
also  the  opinion  of  Tilghman,  Ch.  J.,in  Dawei 
v.  Coke,  4  Binn.,  205.  This  rule  wassomewhat 
extended  in  Sturtetant  v.  Bollard,  9  Johns.,337, 
and  applied  to  a  case  where  there  was  an  agree- 
ment in  the  bill  of  sale  that  the  vendor  should 
have  possession  for  three  months.  The  enjoy- 
ment by  the  vendor  was  not  inconsistent  with 
the  face  of  the  deed  ;  but  Kent,  Ch.  J.,  said  : 
"Delivery  of  possession  is  so  much  of  the  es- 
sence of  the  sale  of  chattels,  that  an  agreement 
to  permit  the  vendor  to  keep  possession,  is  an  . 
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extraordinary  exception  to  the  usual  course  of 
dealing,  and  requires  a  satisfactory  explana- 
tion." The  sale  was  declared  void. 

The  cases  in  which  it  has  been  held  that  pos- 
session in  the  vendor  did  not  necessarily  render 
the  sale  void  as  against  creditors,  depended 
upon  special  and  peculiar  circumstances.  Many 
of  them  are  collected  in  a  note  of  the  learned 
reporter  to  the  case  of  Bissell  v.  Hopkins,^  Cow. , 
189.  They  are  cases  of  mortgages  and  condi- 
tional sales,  where  possession  in  the  vendor 
was  consistent  with  the  deed,  or  where  there 
were  special  and  satisfactory  reasons  growing 
out  of  the  nature  and  situation  of  the  property, 
or  the  circumstances  of  the  parties,  for  omit- 
ting to  change  the  apparent  ownership.  They 
do  not  conflict  with  the  general  rule  that  an  ab- 
solute sale  without  a  change  of  possession,  can- 
not be  upheld  where  creditors  are  concerned. 
52O*]  *The  distinction  taken  by  the  courts 
between  absolute  aud  conditional  sales,  only 
served  to  change  the  mode  in  which  fraudulent 
debtors  attempted  to  place  their  property  be- 
yond the  reach  of  creditors,  while  they  still 
retained  the  beneficial  enjoyment ;  and  mort- 
gages took  the  place  of  absolute  bills  of  sale. 
These  were  sometimes  upheld  and  sometimes 
they  were  overthrown  ;  in  some  of  the  cases  it 
was  said  that  fraud  was  a  question  of  law  for 
the  court ;  in  others,  that  it  was  a  question  of 
fact  for  the  jury.  Some  judges  were  of  opin- 
ion that  continued  possession  in  the  mortgagor 
was  only  prima  facie  evidence  of  fraud,  while 
others  thought  it  well  nigh  conclusive.  This 
state  of  things  rendered  the  chances  about  equal 
that  a  fraudulent  debtor,  after  all  meansof  co- 
ercion by  imprisonment  were  abolished,  might 
set  his  creditors  at  defiance  with  impunity.  For 
these  evils  a  remedy  was  most  wisely,  and  I 
think  successfully,  attempted  in  the  late  revis- 
ion of  the  laws.  The  Legislature  not  only  re- 
enacted  the  Statute  of  ISEliz.,  ch.  5,  declaring 
void  all  conveyances  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors,  2.R.  8., 187. 
sec.  1,  but  they  made  an  entirely  new  provis- 
ion, covering  the  whole  ground  of  controversy. 
'2  \{.  S.,  186,  sec.  5.  This  section  abolishes  all 
distinction  between  mortgages  and  absolute 
sales,  and  places  them  both  on  the  same  foot- 
ing. It  then  declares  that  the  sale  or  assign- 
ment, unless  accompanied  by  an  immediate  de 
livery, and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be  presumed  fraud- 
ulent and  void  as  against  the  creditors  of  the 
vendor.  This  presumption  becomes  conclusive 
evidence  of  fraud,  if  the  vendee  cannot  make 
it  appear  that  the  sale  or  assignment  was 
made  in  good  faith  and  without  any  intent  to 
defraud. 

Notwithstanding  this  new  and  very  explicit 
enactment,  the  courts  have  been  strongly 
pressed  to  go  back  to  the  law  of  personal  mort- 
gages, as  it  stood  previous  to  the  year  1880  ; 
inn  they  have  steadily  followed  the  plain  and 
practical  rule  given  by  the  statute,  and  held 
that  there  must  in  all  cases  be  a  change  of  pos- 
session, unless  there  be  something  in  the  cir- 
cumstances of  the  case  rendering  the  change 
impracticable.  This  construction,  if.  indeed, 
521*1  there  be  any  such  thing  as  'construe 
tion  where  the  language  is  unequivocal,  is  for- 
tified by  the  7th  section,  which  expressly  ex 
empts  from  the  operation  of  the  rule  contracts 
WKND.  20. 


of  bottomry  or  respondent™,  and  assignments 
and  hypothecations  of  vessels  and  goods  at  sea 
or  in  foreign  ports.  These  exceptions  go  very 
far  to  prove  the  extent  of  the  rule  which  the 
Legislature  intended  to  establish  by  the  5th  sec- 
tion. 

Nothing  can  take  a  case  out  of  the  operation 
of  this  statute,  unless  the  attempted  explana- 
tion relate  to  the  possession  of  the  property. 
Although  the  sale  be  made  openly  before  wit- 
nesses, and  upon  good  and  sufficient  considera- 
tion, the  answer  of  the  statute  is,  unless  there 
be  a  change  of  possession,  the  sale  shall  be  pre- 
sumed fraudulent  and  void  as  against  creditors. 
The  statute  means  as  much  as  this,  or  it  means 
nothing.  Any  other  interpretation  blots  out 
the  5th  section,  and  leaves  us  upon  the  re-en- 
actment of  the  Statute  13  Eliz.,  ch.  5.  I  need 
not  refer  to  the  cases  on  this  subject  since  1830. 

It  is  sufficient  to  say,  that  it  is  fully  settled, 
so  far  as  the  repeated  and  uniform  decisions 
of  the  Supreme  Court  can  settle  any  question, 
that  there  must  in  all  cases,  when  practicable, 
be  a  change  of  possession,  or  the  transaction 
cannot  stand.  Nothing  short  of  such  a  rule 
can  effectually  reach  the  evil  against  which  the 
statute  was  directed  ;  and  that  rule,  as  I  have 
elsewhere  had  occasion  to  remark,  is  one  of  a 
most  salutary  tendency.  Those  who  have  been 
most  conversant  with  courts  of  justice,  must, 
I  think,  agree  in  this  opinion,  and  will,  I  trust, 
be  among  the  last  who  will  consent  to  abandon 
the  Act  of  1830.  But  it  belongs  to  others  to  say 
whether  the  statute  shall  be  repealed,  and  I 
will  not  trespass  upon  their  jurisdiction. 

I  am  of  opinion  that  the  decree  of  the  C'fian- 
cellor  should  be  affirmed. 

By  Mr.  Justice  Cowen.  Butler, McDonough 
&  Co.,  of  Utica,  being  creditors  of  Simeon 
Stoddard, of  Lowville,  brought  their  suit  against 
him  in  Jan.,  1834,  and  recovered  judgment  in 
May  Term, for  about  $700,  upon  which  a/,  fa. 
was  issued  which  was  returned  nuUa  bona. 
Pending  the  suit,  Mar.  8,  Stoddard,  by  bill  of 
sale  of  *that  date,  sold  and  assigned  [*5i22 
all  his  goods  and  choses  in  action,  with  some 
trifling  exceptions,  to  Thurber  &  Townsend.of 
Utica,  which  sale  and  assignment  were  ex- 
pressed in  the  bill  to  be  towards  payment  and 
satisfaction  of  a  debt  of  $675.  June  18.  Butler, 
McDonough  &  Co.  filed  their  bill  to -set  aside 
the  sale.  It  is  alleged  by  the  bill,  admitted  by 
the  answer,  and  established  by  evidence,  that 
there  was  no  actual  change  of  possession. either 
as  to  the  goods,  or  the  notes,  accounts.or  other 
choses  in  action,  until  several  months  after  the 
execution  of  the  assignment.  Upon  such  a  state 
of  facts,  it  cannot  be  denied  that  the  sale  and 
assignment  were  prima  fafie  fraudulent  and 
void  in  respect  to  the  complainants  and  Slod- 
dard's  other  creditors  ;  nor  that,  in  the  lan- 
guage of  the  statute,  such  possession  of  Slod- 
dard  "  shall  be  conclusive  evidence  of  fraud, 
unless  it  shall  be  made  to  appear  on  the  part  of 
the  persons  claiming  under  such  sale  and  as- 
signment,that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  cred- 
tors."  2  R  8., "70.  sec.  5,  2d  ed. 

Thurber  and  Townsend  claim  that  they  have 
established  good  faith,  as  the  statute  rcqiiin-a, 
by  the  facts  set  up  in  their  joint  answer  with 
Stoddard.  These  are:  that  their  claim  of  $675 
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•was  honestly  due,  and  that  Thurber  took  the 
bill  of  sale  to  himself  and  partner  in  satisfac- 
tion, being  informed  at  the  time  that  Butler, 
McDonough  &  Co.  had  brought  their  action; 
that  they  left  the  goods,  etc.,  in  possession  of 
Stoddard,  as  their  agent,  to  sell  and  collect, 
etc.,  and  agreed  to  pay  him  a  fair  compensa- 
tion for  his  services.  That  he  continued  to  act 
as  such  agent,  from  Mar.  8,  till  June  13,  just 
before  the  bill  was  filed  against  them,  when 
they  took  the  undisposed  residue  of  the  goods, 
notes  and  accounts  into  their  own  possession. 
That  the  goods  were,  at  the  time  of  sale,  put 
down  in  the  inventory  at  $435.89,  being  the 
cost  price,  and  were  correctly  estimated ;  though 
they  believed  they  should  not  be  able  to  dis- 
pose of  them  at  such  price.  That  the  debts 
assigned  amounted  to  $1,209.33;  but  they  were 
unable  to  state  what  portion  might  be  made 
available;  that  in  the  course  of  about  three 
months,  Stoddard  sold  goods  to  about  $77,  and 
523*]  *received  on  notes  and  accounts  and 
for  goods  sold,  $122.  All  fraudulent  intent 
was  denied,  and  they  admit  they  knew  Stod- 
dard to  be  insolvent. 

It  was  agreed  by  the  counsel  for  the  appel- 
lants, and  in  this  all  the  books  concur,  that  one 
main  step  towards  overcoming  the  legal  pre- 
sumption of  fraud  is  to  satisfy  the  court  that 
there  was  a  necessity,  or  at  least  a  plain  pro- 
priety in  leaving  the  goods  and  chosesin  action 
in  the  possession  and  under  the  control  of  this 
debtor  after  he  had  absolutely  sold  them.  Sev- 
eral cases  were  read  which  deny  that  they  can 
be  arbitrarily  left,  or  upon  considerations  of 
the  vendor's  own  convenience  or  necessity. 
For  this  there  are  two  reasons — one,  that  such 
an  act  is  out  of  the  ordinary  course  of  busi- 
ness; and  another,  that  it  adds  little  to  the  se- 
curity of  the  creditor;  it  being  still  in  the 
debtor's  power  either  secretly  to  convert  the 
goods  to  his  own  use,  or  sell  them  to  a  bona 
fide  purchaser,  and  use  the  avails,  thus  throw- 
ing the  creditor  back  upon  the  same  imperfect 
personal  security,  to  which  hardly  anything 
can  be  added  without  an  immediate  change  of 
possession.  The  matter  is  still  worse  where 
the  debtor  is  allowed  to  retain  the  goods  for 
the  express  purpose  of  selling  them  and  re- 
ceiving the  avails,  under  an  agreement  that  he 
shall  account  for  the  money.  The  debtor  open- 
ly keeps  the  property,  sells  it,  and  puts  the 
money  in  his  pocket,  leaving  the  creditor  to 
sue  his  insolvent  depositary,  precisely  as  be- 
fore the  original  debt.  It  was  said  in  argument 
that  the  goods  could  not  well  be  removed  to 
Utica,  as  the  traveling  in  the  month  of  March 
was  probably  bad.  The  sworn  answer  does 
not  give  that  reason.  Had  it  been  so.  and  there 
was  no  other  place  of  deposit  nor  salesman  at 
Lowville,  it  might  have  formed  a  reasonable 
•excuse  for  a  few  days.  No  difficulty  of  that 
kind  existed  when  it  was  found,  in  June,  that 
this  bill  was  to  be  filed;  and  yet  probably  the 
roads  were  settled  some  time  before.  Nor  is 
it  said  that  this  $400  or  $500  worth  of  goods 
could  not  as  well,  and  certainly  with  much 
more  safety  to  Thurber  and  Townsend,  the 
creditors,  have  been  deposited,  and  sold,  if 
there  was  a  necessity  for  such  sale  at  Low 
524*]  ville,  by  *some  responsible  person;  and 
that,  too,  in  the  language  of  the  answer,  for  "a 
fair  compensation." 


The  same  remarks  are,  in  a  great  measure, 
applicable  to  the  choses  in  action.  All  are  left 
with  a  man  entirely  irresponsible,  either  for 
the  money  actually,  collected,  or  for  losses 
through  carelessness  or  fraud.  It  is  said  the 
claims  were  numerous,  of  small  amounts,  the 
debtors  scattered  in  their  residences,  and  Stod- 
dard, from  his  acquaintance  with  them,  better 
able  than  any  other  person  to  promote  either 
voluntary  or  forced  collections.  AH  this  might 
have  been  so.  It  is  taken  up  as  but  matter  of 
conjecture;  and  we  are  still  left  to  suppose  that 
there  might  have  been  other  men  of  business 
at  Lowville  possessing  nearly  the  same  advan- 
tages. If  the  transaction  were  honest,  a  little 
information  from  Stoddard  would  have  sup- 
plied every  deficiency  in  a  neighboring  agent 
probably  more  efficient,  and  certainly  more  re- 
sponsible. No  attempt  was  made  to  find  other 
depositaries  or  other  agents.  Stoddard  con- 
tinued in  possession  some  three  months,  when 
all  the  choses  in  action,  as  well  as  the  goods, 
were  taken  into  the  actual  possession  of  Thur- 
ber and  Townsend. 

No  commissions,  no  specific  compensation 
for  Stoddard's  services  were  stipulated.  He 
was  left  to  keep  his  own  accounts,  and  made 
his  own  deductions  for  expenses.  Nor  were 
the  goods,  etc.,  received  in  satisfaction,  if  we 
are  to  take  the  written  recital  in  the  bill  of  sale 
as  evidence.  That  states  the  assignment  to  have 
been  for  and  towards  the  discharge  of  the  debt. 
The  legal  effect  would  be  only  to  discharge  so 
much  of  the  debt  as  Stoddard  should  pay  over; 
and  as  between  him  and  his  vendees,  the  ex- 
pressed purpose  could  not  easily  be  contra- 
dicted. 

It  was  said  in  argument  that  the  possession 
was  changed  to  the  vendee,  within  the  legal 
rule,  that  the  possession  of  the  agent  is  that  of 
the  principal.  This  would  be  to  contradict  by 
construction  the  words  of  the  statute,  which 
demands  an  actual  change.  The  possession  of 
every  vendor  after  sale  is  constructively  the 
possession  of  the  vendee;  and,  at  least,  the  ar- 
gument furnishes  an  answer,  to  the  evidence 
*of  fraud,  which  can  always  be  raised,  [*525 
by  the  parties'  clothing  the  possession  with  a 
contract  of  agency. 

Taking  the  history  of  this  transaction  from 
the  answer  itself,  it  appears  to  me  there  is  an 
air  of  looseness,  generality  and  contradiction 
about  it  at  war  with  the  idea  that  the  parties 
were  using  Stoddard's  means  in  good  faith, 
and  with  an  honest  view  to  the  rights  of  his 
other  creditors.  I  think  they  should  at  least 
be  put  to  show  so  much,  in  order  to  overcome 
the  stern  inference  of  fraud  which  the  law 
raises  against  them.  The  strength  of  the  pre- 
sumption is  measured  by  the  adjudged  cases, 
the  result  of  which  was  well  expressed  by  Mr. 
J.  Bronson,  in  Randall  v.  Cook,  17  Wend.,  56: 
"Where  the  property  is  of  such  a  nature  that 
there  may  be  an  immediate  change  of  posses- 
sion that  change  must  be  made,  or  the  law  will 
pronounce  the  transaction  fraudulent  as  against 
creditors  and  subsequent  purchasers."  I  have 
sought  in  vain,  through  this  answer,  for  ma- 
terials which  would  take  the  case  out  of  the 
rule  thus  laid  down.  It  is  true,  the  answer 
negatives  generally  all  intent  to  defraud ;  but 
the  denial  stands  by  the  side  of  an  admitted 
specific  fact,  which,  being  unexplained,  the 
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law  has  in  terms  declared  incompatible  with 
such  a  denial. 

The  defendants  produced  no  witnesses,  al- 
though their  answer  was  put  in  issue  by  a  rep 
lication,  and  proofs  were  taken  on  the  "part  of 
the  plaintiffs.  By  these,  it  appears  pretty  sat- 
isfactorily that  the  available  debts  assigned 
were  not  far  from  $900  in  gross  amount,  which, 
added  to  the  goods  as  valued  by  both  Thur- 
ber  and  Stoddard.  $485.89.  make  an  aggregate 
of  nearly  double  the  debt  they  were  assigned 
to  satisfy.  It  is  said  the  price  of  goods,  as 
fixed  by  the  schedule,  is  not  conclusive.  I 
should,  however,  think  it  very  indiscreet  in 
this  court  to  conclude  against  it.  Mr.  Thur- 
ber  was  a  merchant,  valued  the  goods  at  cost, 
and  swears  in  his  answer  that  they  were  cor- 
rectly valued.  So  do  the  other  defendants; and 
this  derives  confirmation  from  the  witnesses 
who  were  examined  on  the  part  of  the  com- 
plainants. All  is  sought  to  be  overturned  by  the 
general  fact  that  they  were  "the  remnant  of  a 
country  store."  We  are  asked,  with  emphasis, 
512B*]  what  merchant  would  not  *ratherhave 
cash  for  his  debt?  To  answer  the  question, 
we  are  brought  back  to  the  value  of  the  rem- 
nant, which  is  abundantly  established  by  the 
best  evidence;  and  no  one  can  deny  that  it  is 
possible  for  a  remnant  to  be  of  the  value  ad- 
mitted by  the  parties  on  oath. 

The  expenses  of  collecting  the  debts  were 
neither  averred  in  the  answers  nor  established 
by  other  proof.  In  addition  to  Stoddard's  con- 
ceded insolvency,  it  appears  he  was  dependent 
for  a  livelihood  on  the  business  which  he  had 
nominally  transferred  and,  added  to  his  own, 
were  the  necessities  of  his  family.  He  might 
very  naturally  infer  that  Thurber  and  Town- 
send  would  have  no  objection  to  his  retaining 
the  excess  beyond  their  debt;  and  he  was  left 
to  regulate  that  according  to  the  dictates  of  his 
own  conscience;  for  they  could  enforce  no  col- 
lection against  him.  The  offer  of  Thurber  and 
Townsend,  after  being  threatened  with  a  suit, 
to  surrender  the  fund  on  being  paid  their  own 
debt,  was  accompanied  with  the  alarming  gen- 
eral addition  that  the  expenses  they  bad  in- 
curred should  also  be  paid.  If  such  a  proposi- 
tion in  any  shape  were  admissible  to  defeat  a 
right  of  suit  already  attached,  it  could  not  but 
be  known  that  the  expenses  incurred  by  an 
agency  such  as  this,  might  seriously  detract 
from  the  value  of  the  fund.  The  surprise  is 
rather  that  they  should  have  refused  to  take  the 
goods  at  their  own  valuation,  with  the  money 
already  collected  and  allow  the  balance  to  be 
managed  by  persons  HO  deeply  interested  a*  the 
complainants,  in  making  the  beat  of  it  for  the 
benefit  of  all  concerned. 

Admitting  that  the  debt  due  toThurher  and 
Townsend  is  correctly  stated  in  the  bill  of  sale, 
and  that  the  agency  of  Stoddard  was  publicly 
known  (though  there  is  but  faint  evidence  of 
the  latter),  yet  these  are  alight  circumstances 
when  weighed  against  those  of  an  opposite 
tendency.  Altogether,  so  far  from  establish- 
ing good  faith  in  the  purchase  of  these  goods 
and  c hoses  in  action,  to  my  mind  the  presump- 
tion of  fraud,  arising  from  Stoddard's  posses- 
tion  after  the  sale,  is  considerably  strengthened 
by  other  facts  in  the  case. 

My  conclusion  is.  therefore,  that  the  decree 
of  the  Chancellor  should  be  affirmed. 
WKWD.  20. 


*By  Senator  Dickinson.  In  this  cause  [5  2  7 
two  leading  questions  are  presented:  First. 
W%s  the  transaction  between  Thurber  and 
Townsend  and  Stoddard  fraudulent  in  fact, 
designed  to  hinder,  delay  and  defraud  credit- 
ors ?  Second.  Was  it  such  a  transaction  as 
the  law  declares  fraudulent,  however  honest 
the  intention  of  the  parties?  The  stating  part 
of  the  bill  filed  before  the  Vice  VhanceOffr, 
is  sufficiently  comprehensive  to  justify  the 
special  interrogatories  under  it.  The  defend- 
ants were  required  to  answer  upon  oath ;  and 
such  parts  of  their  answer  as  are  responsive 
to  the  bill,  in  the  absence  of  contradictory 
proof,  must  be  taken  as  conclusive  evidence. 
We  may  then  regard  the  honesty  and  fairness 
of  the  transfer  as  fully  established,  for  the  ap- 
pellants in  their  answer  severally  deny  all 
fraudulent  intention  and  every  secret  trust. 

It  is  insisted  by  the  respondents  that  the 
amount  of  property  transferred  by  Stoddard 
to  Thurber  and  Townsend  was  so  grossly  dis- 
proportionate to  the  amount  of  their  debt  as 
to  be  strong  if  not  conclusive  evidence  of  fraud, 
and  if  w.e  are  confined  to  the  mere  footings  of 
the  figures  without  looking  at  the  items,  the 
position  would  seem  to  be  a  true  one.  No  prin- 
ciple is  better  settled  than  that  a  debtor,  in  fail- 
ing circumstances,  has  a  right  to  prefer  one 
creditor  over  another;  but  he  cannot  convey  or 
place  beyond  the  reach  of  others,  more  prop- 
erty than  is  reasonably  sufficient  to  pay  the 
debt  so  preferred.  But  in  the  application  of 
this  rule  we  should  have  regard  to  the  real, 
and  not  the  nominal,  value  of  the  property 
transferred.  The  property  transferred  to  Thur- 
ber &  Townsend  by  Stoddard  was,  as  appears 
from  all  the  evidence,  the  winding  up  of  a  very 
miserable  concern.  The  inventory  of  goods  pre- 
sents the  mere  leavings  of  what  was  once  called 
an  assortment,  the  merest  refuse  of  a  country 
store,  amounting  it  is  true,  at  fair  cost  prices  to 
$435.89.  But  what  merchant  ever  sold,  or  ex- 
pected to  sell,  his  entire  lot  of  remnants  at  cost? 
The  transferred  debts  amounted  in  the  whole, 
to  $1,219.28.  Of  this  amount  $681.05  were  es- 
timated good, $197.88  collectible.  $96.37  doubt- 
ful, and  $234.53  bad.  The  debt  of  Thurber  & 
Townsend,  to  be  paid  from  these  goods  and 
debts  and  $50  cash,  was  *$725.  Who-  [*528 
ever  has  had  occasion  to  wind  up  a  concern  of 
this  kind,  needs  not  to  be  reminded  that  after 
deducting  the  inroads  upon  his  schedule  from 
removals,  set-offs,  insolvencies,  cost-s  of  litiga- 
tion and  time  and  expenses,  he  will  not  uufre- 
quently  find  it  a  hard  bargain  even  if  he  had 
received  the  whole  as  a  gratuity.  But  in  this 
case  we  are  not  left  to  mere  speculation  as  to 
the  value  of  the  transferred  property.  It  is  ad- 
mitted by  the  stipulation  of  the  parties,  that 
before  the  bill  was  filed  Thurber  &  Townsend 
offered  to  give  up  to  the  respondent  all  the 
property  and  debts  they  received  by  the  assign- 
ment from  Stoddard,  upon  payment  of  their 
debt  against  Stoddard  and  expenses  of  taking 
the  property.  This  offer  the  respondents  re- 
fused to  comply  with,  thereby  giving  their 
judgment  of  the  value  of  this  property.  The 
respondents  allege  in  their  bill  of  complaint, 
that  the  value  or  the  property  transferred  by 
Stoddard  to  Thurber  &  Townsend  i«  sofardis- 
proportioned  to  their  debt  against  him.  that  it 
is  evidence  of  fraudulent  intent  in  the  transfer. 
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They  ask  this  court  to  believe  that  which,  it  is 
very  evident,  they  did  not  believe  themselves. 
If,  as  they  pretend,  the  property  had  been  w«rth 
enough  to  pay  both  debts.or  of  any  considerable 
value  over  and  above  the  amount  of  the  debt  of 
Thurber  &  Townsend,  they  would  have  availed 
themselves  of  this  offer,  and  not  have  entered 
a  Court  of  Chancery  for  the  mere  purpose  of 
vindicating  justice.  Besides,  they  would  have 
framed  their  bill,  which  they  have  not  done,  so 
as  to  have,  in  any  event,  reached  the  surplus, 
after  paying  the  debt  of  Thurber  &  Townsend 
if  they  had  supposed  it  was  worth  preserving.  I 
am,  therefore,  clearly  of  the  opinion  that  the 
transaction  was  honest  and  fair,  and  without 
intent  to  defraud;  and  that  the  value  of  the 
goods  and  debts  was  no  greater  than  was  rea- 
sonably sufficient  to  secure  and  ultimately  pay 
the  debt  for  which  they  were  pledged. 

The  question,  then,  which  is  presented  is  one 
of  much  interest  in  the  history  of  our  juris- 
prudence. It  early  engaged  the  attention  of 
-the  courts  of  England,  and  has  been  most  fully 
reviewed  in  this  and  in  most  of  the  States  of  the 
Union.  The  diversity  of  opinion  entertained, 
not  only  by  the  profession,  but  by  learned 
judges,  and  the  supposed  contradictory  posi- 
529*]  tion  *of  authorities, would  seem  to  jus- 
tify a  review  of  all  the  leading  cases  ;  and  I 
apprehend  we  shall  find  less  conflict  of  author- 
ity than  has  generally  been  supposed;  nor  has 
the  doctrine  been  changed,  but  is  now  substan- 
tially as  it  always  has  been  since  the  law  of  the 
twelve  tables  or  Rome. 

The  common  law  of  England  upon  this  sub- 
ject was  based  upon  the  civil  law;  and  the  Stat- 
utes of  13  and  27  Elizabeth,  the  first  of  which 
referred  to  creditors  and  the  other  to  purchas- 
ers, were  but  declaratory  of  the  common  law 
The  same  has  been  held  the  common  law  in  this 
country,  and  the  Statutes  of  Elizabeth  were 
substantially  re-enacted  here,  and  with  trifling 
variations,  have  found  their  way  into  our  Re- 
vised Statutes. 

The  earliest  adjudged  case  which  arose  upon 
the  subject  of  fraudulent  assignments,  was 
Iwyne's  case,  3  Co.,  80.  This  was  a  criminal 
proceeding  in  the  Star  Chamber  against  Twyne, 
under  the  Statute  of  13  Elizabeth,  for  making 
and  publishing  a  fraudulent  gift  of  goods.  One 
Pierce,  being  indebted  to  Twyne  and  also  to 
C.,  the  latter  brought  a  suit  against  Pierce  to 
recover  his  debt,  pending  which  suit  Pierce 
made  a  secret  deed  of  gift  of  all  his  goods  and 
chattels,  real  and  personal  to  Twyne,  notwith- 
standing which,  Pierce  ''  continued  in  posses- 
sion of  the  goods  and  some  of  them  he  sold, 
and  he  shore  the  sheep  and  marked  them  with 
his  own  mark."  C.  prosecuted  his  suit  to  judg- 
ment and  execution;  and  the  question  was, 
whether  the  deed  from  Pierce  to  Twyne  was 
fraudulent  and  of  no  effect.  "And  it  was  re- 
solved by  SirT.  Anderson,  Keeper  of  the  Great 
Seal,  and  the  whole  court  of  Star  Chamber, 
that  the  deed  or  'gift,'  as  it  was  called,  was 
fraudulent:  1.  For  the  reason  that  the  gift 
was  general,  not  excepting  his  apparel  or  any- 
thing of  necessity.  2.  The  donor  remained  in 
possession  and  used  them  ashisown.and  traded 
and  trafficked  with  others.  3.  It  was  made  in 
secret.  4.  It  was  pending  the  suit.  5.  The  do- 
nor's possession  was  evidence  of  a  fraudulent 
trust.  6.  The  deed  contains  that  the  gift  was 
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made  honestly,  truly  and  bona  fide."  This  case 
seems  to  have  been  decided  upon  the  ground 
that  the  possession  of  Pierce,  treating  the  prop- 
erty as  his  own,  and  trading  and  trafficking 
therein,  was  evidence  of  a  secret,  fraudulent 
*trust.  This,  the  court  say,  is  evidence  [*58O 
of  an  agreement  that  the  "  donee  should  deal 
favorably  with  him  in  regard  to  his  poor  es- 
tate"—that  it  shall  not  be  called  bona  fide,  be- 
cause it  was  a  sign  of  trust. 

In  the  case  of  Paucefool,  who  being  indicted 
for  recusancy  for  not  coming  to  divine  service, 
with  intent  to  defeat  the  Queen  of  what  might 
accrue  to  her,  made  a  gift  of  all  his  goods,  for 
a  feigned  consideration,  and  after  grave  de- 
liberation by  all  the  barons  in  the  Exchequer 
Chamber,  this  conveyance  was  held  to  be  void. 

In  the  case  of  Stone  v.  Qrubham,  2  Bulst., 
225,  decided  by  Ld.  Coke  previous  to  1656,  a 
distinction  was  taken  between  an  absolute  and 
a  conditional  sale,  His  Lordship  saying:  "When 
the  conveyance  is  conditional,  continuance  in 
possession  after  this  shall  not  be  said  to  be 
fraudulent,  and  this  is  very  clear."  But  in 
Ryall  v.  Holle,  \  Atk.,  165,  Mr.  J.  Burnet,  in 
construing  the  Statute  of  13  Eliz.,says:  "There 
is  no  distinction  between  sales  absolute  and 
conditional;  courts  of  equity  and  juries  are  to 
consider  upon  the  whole  evidence.whether  the 
conveyance  was  made  with  a  view  to  defraud 
or  not;"  and  he  adds:  "When  the  goods  or 
deeds  have  been  left  with  the  vendor  so  notori- 
ously, that  there  could  be  no  design  to  defraud, 
this  has  never  been  looked  upon  as  fraudu- 
lent." 

In  Cadogan  v.  Kennett,  2  Cowp.,435,  Ld. 
Mansfield  says:  "A  fair  voluntary  conveyance 
may  be  good  against  creditors,  notwithstand- 
ing it  is  voluntary.  The  circumstance  of  a 
man's  being  indebted  at  the  time  of  his  making 
a  voluntary  conveyance,  is  an  argument  of 
fraud.  The  question,  therefore,  in  every  case 
is,  whether  the  act  done  is  a  bona  fide  trans- 
action, or  whether  it  is  a  trick  and  contrivance 
to  defeat  creditors.  The  statute  ought  not  to 
be  so  construed  as  to  make  innocent  parties 
suffer." 

In  Leonard  v.  Baker,  1  Maule  &  S.,  251,  it 
was  held,  that  "  as  the  assignment  was  notori- 
ous in  the  neighborhood,  and  the  creditor 
claiming  had  notice  of  it,  it  was  not  void." 

In  Watkins  v.  Birch,  4  Taunt.,  823,  Ld. 
Mansfield  says:  "Can  we  say  that  a  person  who 
has  bought  goods  under  *an  execution  [*53 1 
may  not  let  them  to  the  former  owner  of  them? 
No  case  has  gone  so  far  as  that.'r 

Mr.  Shepherd,  in  his  Touchstone,  p.  65. 
commenting  upon  the  Statute  of  Elizabeth,  and 
speaking  of  deeds  of  conveyance  says:  "  All 
such  as  are  made  bona  fide  and  upon  good  con- 
sideration, are  not  to  be  accounted  fraudulent 
by  this  statute.  But  if,  hanging  a  suit,  a  deed 
is  secretly  made  and  the  vendor  continues  in 
possession,  it  is  void." 

Starkie,  in  his  treatise  upon  Evidence,  says: 

When  frand  may  be  collected  from  the  in- 
strument itself,  or  from  the  deed  coupled  with 
extrinsic  circumstances  and  the  situation  of  the 
parties,  it  is  a  question  of  law  arising  from  the 
facts  so  found;  but  when  it  depends  upon  in- 
tention, the  existence  of  that  intention  must  be 
found  by  the  jury.  2  Stark.  Ev.,  616,  617,  pt.  4. 

InKiddv.  'Rawliwon,  2  Bos.  &  P.,  58;  Kidd 
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bid  off  Auburn's  goods  at  sheriff's  sale,  and 
left  them  with  him.  Ld.  Eldon  said:  "  If  Kidd 
had  lent  money  to  Auburn  to  buy  these  goods, 
and  had  then  taken  a  conveyance  of  them  as 
security  for  his  debt  arising  out  of  the  mere 
act  of  lending  the  money,  leaving  Auburn  in 
possession  of  the  goods,  would  not  have  been 
a  fraudulent  act."  And  Buller,  in  his  Laws  of 
Niri  Prius,  258,  says:  "  But  yet  the  donor  con- 
tinuing in  possession  is  not  in  all  cases  a  work 
of  fraud,  as  where  a  donee  lends  his  donor 
money  to  buy  goods,  and  at  the  same  time 
fakes  a  bill  of  sale  of  them  for  securing  the 
money." 

But  the  case  of  Edwards  v.  Harben,  2  T.  R., 
587,  decided  in  the  Court  of  K.  B.  ,in  the  reign  of 
George  III.,  seems  to  have  been  invoked  as 
authority  for  almost  every  variety  of  decision 
upon  this  subject.  This  decision  has  been  se- 
riously questioned,  both  in  the  court  where  it 
was  pronounced,  and  in  this  country  ;  but  if 
we  except  the  distinction  it  takes  between  sales 
absolute  and  conditional,  I  am  unable  to  dis- 
cover anything  in  the  opinion  of  the  court  in- 
consistent with  the  plainest  principles  of  jus- 
tice and  law.  The  case  has  been  misunderstood, 
as  well  by  those  who  have  arraigned  it,  because 
of  its  extraordinary  rigor,  as  by  those  who  have 
claimed  its  authority  for  a  principle  which  it 
£»32*J  *does  not  contain.  It  presents  the  fol- 
lowing facts:  Mercer  was  indebted  to  Edwards, 
the  plaintiff,  in  the  sum  of  £22  18*.  6rf.,  and 
also  to  Harben,  the  defendant,  in  the  sum  of 
£191.  Mar.  27,  1786,  Mercer  gave  to  Harben  a 
bill  of  sale  of  all  his  goods,  etc.,  in  his  house 
at  Lewes,  specifying  the  articles.  The  bill  of 
sale  was  absolute  on  its  face,  but  there  was  a 
verbal  agreement  that  Harben  might  take  the 
goods  and  sell  them  at  the  end  of  14  days,  re- 
funding the  surplus  money.  The  goods  were 
left  with  Mercer,  but  one  corkscrew  was  de- 
livered in  the  name  of  the  whole.  The  goods 
remained  in  the  possession  of  Mercer  until  his 
death,  which  took  place  Apr.  7,  1786,  and  on 
the  day  following,  Harben  entered  and  took 
possession  of  the  goods,  and  sold  them  under 
his  bill  of  sale.  Edwards  prosecuted  him  as  ex- 
ecutor in  his  own  wrong.  At  Nisi  Prius  a  ver- 
dict was  rendered  for  Edwards,  subject  to  the 
opinion  of  the  court.  In  pronouncing  the  opin- 
ion of  the  court,  Buller,  J,,  cites  the  case  of 
Bumford  v.  Baron  [2  T.  R,  594],  decided  by 
the  same  court  at  a  previous  term,  but  which 
was  touching  an  assignment  made  for  the  bene- 
fit of  such  creditors  as  would  sign  a  deed  of 
composition  within  a  certain  time;  and  says: 
''  In  that  case,  the  court  were  unanimously  of 
opinion  that  unless  the  possession  accompanies 
and  follows  the  deed,  it  was  fraudulent  and 
void."  But  in  pronouncing  the  judgment  of 
the  court  in  the  case  then  at  bar,  he  cites  the 
case  of  Stone  v.  Orubham,  with  approbation, 
and  says:  "  The  court  there  held,  that  an  abso- 
lute conveyance  or  gift  of  a  lease  for  years, 
unattended  with  possession,  was  fraudulent, 
but  if  the  deed  or  conveyance  be  conditional. 
tln-n  the  vendor's  continuing  in  possession 
does  not  avoid  it,  because  by  the  terms  of  the 
conveyance,  the  vendee  is  not  to  have  posses- 
sion till  he  has  performed  the  condition.  Now, 
here,  the  bill  of  sale  was  on  the  face  of  it  ab- 
solute, and  to  take  place  immediately,  and  the 
possession  was  not  delivered,  and  that  case 
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makes  the  distinction  between  deeds  or  bills  of 
sale  which  are  to  take  place  immediately,  and 
those  which  are  to  take  place  at  some  future 
time.  For  in  the  latter  case,  the  possession  con- 
tinuing in  the  vendor  till  that  future  time,  or 
till  that  condition  is  performed,  *iscon  [*533 
sistent  with  the  deed,  and  such  possession 
comes  within  the  rule  as  accompanying  and 
following  the  deed.""  And  he  adds  that  which 
I  trust  no  one  is  disposed  to  controvert:  "This 
cause  has  been  argued  by  the  defendant's 
counsel,  as  being  a  case  in  which  the  want  of 
possession  is  only  evidence  of  fraud,  and  that 
it  was  not  such  a  circumstance,  per  se,&s  makes 
the  transaction  fraudulent  in  law;  that  is  the 
point  which  we  have  considered,  and  we  are  all 
of  opinion  that  if  there  is  nothing  but  the  ab- 
solute conveyance  without  the  possession,  that 
in  point  of  law  is  fraudulent." 

The  late  CJumcellor  Kent,  in  his  Commenta- 
ries upon  the  English  cases,  2  Kent,  Com.,  520, 
says:  "  The  conclusion  from  the  recent  English 
cases  would  seem  to  be,  that  though  a  continu- 
ance in  possession  by  the  vendor  or  mortgagor 
be  prima  facie  a  badge  of  fraud,  yet  the  pre- 
sumption may  be  rebutted  by  explanations, 
showing  the  transaction  to  be  fair  and  honest, 
and  giving  a  reasonable  account  of  the  reten- 
tion of  possession.  The  question  of  fraud,  in 
such  cases,  is  not  an  absolute  inference  of  law, 
but  one  of  fact  for  a  jury." 

In  the  case  of  Hamilton  v.  Russell,  1  Cr. ,  310, 
decided  in  the  Supreme  Court  of  the  U.  8., 
Robert  Hamilton  executed  to  his  brother. 
Thomas  Hamilton,  Jan.  4,  1800,  an  absolute 
bill  of  sale  of  a  slave;  Robert  Hamilton  con- 
tinuing in  possession.  Russell,  a  judgment 
creditor  of  Robert  Hamilton,  caused  the  slave 
to  be  taken  in  execution  in  July,  1801,  and  was 
prosecuted  by  Thomas  Hamilton,  who  claimed 
the  slave  under  the  bill  of  sale.  No  excuse  or 
explanation  whatever  was  given  or  attempted, 
and  the  jury  very  properly  returned  a  verdict 
for  the  defendant.  In  pronouncing  the  decis- 
ion of  the  court  upon  a  motion  for  a  new  trial, 
the  Chief  Justice  reviews  the  leading  English 
cases,  adopts  the  reasoning  of  Buller,  J.,  in 
Edwards  v.  Harben,  and  concludes  bv  saying: 
"This  court  is  of  the  same  opinion.  We  think 
the  intent  of  the  statute  is  best  promoted  by 
that  construction;  and  that  fraudulent  convey- 
ances, which  are  made  to  secure  to  a  debtor  a 
beneficial  interest  while  his  property  is  protect- 
ed from  creditors,  will  be  more  effectually  pre- 
vented, by  declaring  that  an  absolute  bill  of 
*sale  is  of  itself  a  fraud,  unless  posses-[*534 
sion  accompanies  and  follows  the  deed.  The 
Statute  of  Va.,  construed  in  this  case  was  the 
sameas  the  Statutesof  13 and  27 Elizabeth;  and 
with  the  exception  of  the  artificial  distinction 
taken  by  the  court  between  absolute  and  condi- 
tional sales,  which,  if  it  ever  existed,  has  been 
abolished  by  the  Revised  Statutes,  the  conclu- 
sion of  the  court  is  in  accordance  with  the  prin- 
ciples for  which  I  contend.  I  admit, most  fully, 
that  where  there  is  "  nothing  but  the  absolute 
conveyance  without  the  possession,  that  in 
point  of  law.  is  fraudulent;"  and  also,  that 
"fraudulent  conveyances  which  are  made  to 
secure  to  a  debtor  a  beneficial  interest,  while 
his  property  is  protected  from  creditors,  is  of 
itself  a  fraud."  whether  the  possession  accom- 
pany the  deed  or  not.  A  bill  of  sale,  whether 
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absolute  or  conditional,  intended  to  secure  to 
the  debtor  a  beneficial  interest,  and  protect  his 
property  from  creditors,  is  clearly,  fraudulent; 
nor  will  the  fact  that  the  possession  accompa- 
nies the  deed  make  it  honest  and  bonafide. 

In  Phetteplace  v.  Sayly,  4  Mas.,  321,  J.  Story 
says:  "Where  a  party,  who  is  owner,  sells  per- 
sonal property  absolutely,  and  yet  continues  to 
retain  the  visible  and  exclusive  possession,  the 
law  decrees  such  conduct  a  constructive  fraud 
upon  the  public.  To  be  fraudulent  in  law,  it 
must  be  such  a  transaction  as  is  necessarily  at 
war  with  good  intentions  and  against  good 
faith."  But  here,  again,  the  abstract  proposi- 
tion only  is  decided,  whether  an  absolute  sale 
of  chattels  is  prima  facie  void,  unless  the 
vendee  take  actual  possession  ;  the  question, 
whether  the  party  was  not  at  liberty  to  explain 
the  reasons  why  the  vendor  continued  in  pos- 
session, not  being  presented  to  the  court. 

This  doctrine  has  undergone  a  most  thorough 
and  able  review  in  the  State  of  Mass.  In  the 
case  of  Brooks  v.  Powers,l5  Mass. ,  244,  one  Will 
sold  to  Brooks  a  yoke  of  oxen,  continuing  in 
possession.  Powers,  a  creditor  of  Will,  caused 
the  oxen  to  be  seized  on  attachment.  Brooks 
brought  trover,  and  obtained  a  verdict  for  the 
value  of  the  oxen  ;  and  upon  a  motion  by  the 
defendant  for  a  new  trial,  on  the  argument  of 
which  all  the  ancient  and  modern  cases  were 
cited,  the  Chief  Justice  says:  "  It  has  been  con- 
535*J  tended  *in  this  case,  that  the  possession 
of  the  vendor  of  personal  chattels  after  the  sale, 
is  conclusive  evidence  in  favor  of  creditors  that 
the  sale  was  fraudulent :  or  rather,  that  it  is 
itself  a  fraud.  But  we  are  all  of  opinion,  that 
although  it  is  evidence  of  the  strongest  kind.it 
is  not  conclusive.-  The  vendee  may,  notwith 
standing,  upon  proof  that  the  sale  was  bona 
fide  and  for  valuable  consideration, and  that  the 
possession  of  the  vendor,  after  such  sale,  was 
in  pursuance  of  some  agreement  not  inconsist- 
ent with  honesty  in  the  transaction,  hold  under 
his  purchase  against  creditors  ;  and  so  it  has 
been  often  decided  in  this  court,  as  well  as  in 
England."  In  the  same  court,  in  the  case  of 
Barllett  v.  Williams,  1  Pick.,  295,  Putnam.  J., 
says:  "  It  is  certainly  a  general  rule,  that  the 
possession  must  accompany  and  follow  the 
deed,  and  that  the  possession  of  the  vendor, 
after  the  bill  of  sale,  unexplained,  would  ren 
der  the  conveyance  void  as  against  creditors. 
But  such  a  possession  may  be  explained,  and 
may  be  perfectly  consistent  with  justice." 

The  same  doctrine  has  been  held  in  N.  H. 
In  Homer  v.  Lane,  2  N.  H.,  Mr.  J.  Woodbury 
says:  "  In  fine,  possession  of  property  being 
retained  by  the  vendor,  after  a  sale,  is  not  per 
se  fraud;  but,  in  the  language  of  Ld. Mansfield, 
being  only  evidence  of  fraud,  may  be  explained. 
The  whole  circumstances  should  be  submitted 
to  the  jury,  and  from  all  parts  of  the  transac- 
tion, taken  together,  it  should  be  determined 
whether  the  contract  or  sale  was  or  was  not 
fraudulent  in  thfe  concoction  of  it."  In  Coburn 
v.  Pickering,  3  N.  H.,  425,  Ch.  J.  Richardson, 
in  delivering  the  opinion  of  the  court,  says: 
"  After  a  most  attentive  and  careful  examina- 
tion of  the  books  on  this  subject,  we  have  not 
been  able  to  entertain  a  doubt,  that  the  true 
rule  to  be  deduced  from  all  the  adjudged  cases 
is,  that  where  the  sale  is  absolute,  possession 
and  use  of  the  goods  afterwards  by  the  vendor 
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is  always,  unexplained,  conclusive  evidence  of 
a  trust."  In  this  case  all  the  English  cases 
were  cited  and  reviewed;  and  the  court.in  con- 
cluding their  opinion,  hold,  what  I  believe  al- 
ways has  been,  is  now  and  ought  hereafter  to 
be  the  law,  viz.:  "  that  such  possession  in  the 
vendor  may  always  be  explained  ;*but  [*63G 
if  not  explained, should  be  adjudged  fraudulent 
in  law."  It  was  further  held  by  the  same  court, 
in  Ash  v.  Savage,  5N.  H.,  545,  that  "Where  a 
chattel  has  been  mortgaged,  possession  by  the 
mortgagor  may  in  some  cases  be  evidence  of 
fraud,  but  is  never  a  fraud  in  law,  or  conclu- 
sive evidence  of  fraud." 

The  leading  cases  in  Conn,  seem  to  indicate 
a  more  rigid  rule  than  has  obtained  in  most  of 
her  sister  States,  without  perhaps  intending  to 
carry  the  doctrine  further.  They  recognize  and, 
I  think,  partially  extend  the  case  of  Edward* 
v.  Harben  ;  but  in  Potter  v.  Smith,5  Conn. 201, 
Ch.  J.  Hosmer  adopts  the  reasoning  of  the  Su- 
preme Court  of  this  State  in  the  case  of  Stur- 
tevant  v.  Bollard,  9  Johns.,  337. 

In  N.  C.,  where  this  class  of  cases  has  been 
elaborately  reviewed,  it  was  held  in  the  case  of 
Vicks  v.  Key.es,  Haywood,  N.C.,  126,  that  "The 
property  ought  to  accompany  and  follow  the 
deed;  but  (says  Judge  Taylor,  in  delivering  the 
opinion  of  the  court)  I  cannot  agree  that  the 
property  going  otherwise  as  to  its  possession 
than  the  deed  points  out,  is  absolutely  fraud." 
In  Trotter  v.  Howard,  Hawk,  N.  C.,  322,  Judge 
Hall,  in  delivering  the  opinion  of  the  court, 
after  citing  the  case  of  Edwards  v.  Harben,s&ys: 
"  The  statute  of  Elizabeth  declares  that  all  con- 
veyances made  with  intent  to  defraud  creditors 
shall  be  void  and  of  no  effect ;  and  whether  a 
conveyance  comes  within  the  operation  of  the 
statute,  whether  it  is  made  with  intent  to  de- 
fraud creditors  or  not,  is  a  question  of  fact, 
which, under  all  the  circumstances  of  the  case, 
properly  belongs  to  a  jury  to  decide.  It  is  a 
matter  of  fact,  and  not  a  question  of  law." 

In  S.  C.,  in  the  case  of  Terry  v.  Belcher,  1  S. 
C.,  573,  in  speaking  of  the  rule  that  possession 
must  accompany  the  deed,  and  the  difficulty 
and  injustice  of  maintaining  it,  the  court  say: 
"  In  other  instances  the  strong  arm  of  the  law 
has  been  able  to  enforce  the  rule  for  a  time,  but 
even  this  engine  becomes  powerless  when  op- 
posed to  the  will  of  a  whole  community,  and 
the  rule  is  only  remembered  for  the  injustice 
it  has  done;  a  wise  lawgiver  should,  there  fore, 
inquire  whether  the  rule  proposed, even  to  give 
*effect  to  a  correct  principle,  is  calcu-  [*537 
lated  to  promote  justice  and  the  happiness  of 
mankind.  Those  who  maintain  the  opposite 
side  of  the  question,  predicate  their  argument 
on  the  facility  for  practicing  frauds  through 
this  means,  and  the  difficulty  of  tracing  them 
out;  and  I  agree  there  is  much  truth  and  good 
sense  in  the  argument.  But  the  security  is 
found  in  a  jury  drawn  from  the  atmosphere  of 
the  transaction,  and  the  suspicion  of  the  law 
throws  the  burden  of  proof  upon  the  pur- 
chaser." After  citing  a  number  of  cases  in  sup- 
port of  this  doctrine,  they  conclude;  "  It  is  the 
voice  of  mankind,  repudiating  a  policy  at  war 
with  their  feelings,  and  one  which  courts  of 
justice  must  respect."  The  same  doctrine  was 
most  emphatically  maintained  in  the  case  of 
Smith  v.  Henry,  2  Bailey,  S.  C.,  119,  the  court 
saying  :  "  The  jury  ought  to  be  charged  that 
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possession  in  the  vendor  is  prima  facie  evidence 
of  fraud,  and  leave  the  explanation  to  them." 

In  Tenn.,  White,  J.,  in  the  case  of  Ragan  v. 
Kennedy,  1  Tenn.,  100,  held:  "Whether  there 
be  fraud  or  not,  the  jury  must  determine  from 
the  evidence.  The  law  considers  various  cir- 
cumstances as  evidence  of  fraud  :  as  when  a 
bill  of  sale  is  made  secretly  and  not  in  the  usual 
way  ;  where  a  suit  is  pending  against  the  per- 
son conveying  ;  when  made  by  one  relative  to 
another.or  when  the  person  making  it  uses  the 
property  afterwards  as  his  own,  and  when  a 
bill  of  sale  on  its  face  is  absolute  and  is  not  fol- 
lowed by  a  possession  of  property,  it  is  void." 

In  Va.,  in  the  case  of  Alexander  v.  Dencale, 
2  Munf.,  341,  the  district  judge  held,  that  "  An 
absolute  conveyance  of  personal  estate  when 
the  party  making  it  retains  possession  is  void 
as  to  creditors,  even  without  other  evidence  of 
fraud;  though  (he  says)  this  appears  to  be  car- 
rying the  matter  too  far.and  perhaps  agreeable 
to  ancient  determination,  it  would  have  been 
better  to  have  considered  it  as  evidence  of  fraud, 
connected  with  other  circumstances."  This  de- 
cision was  sustained  and  affirmed  by  the  High 
Court  of  Appeals.but  it  should  be  borne  in  mind 
that  there  was  no  explanation  offered  or  given, 
why  the  vendor  retained  possession.  In  Snyder 
5JJ8*]  v.Gree,  4  Leigh,  547,  in  reviewing *this 
doctrine.the  President  of  the  Court  of  Appeals 
says  :  "  Can  it  be  that  in  these  various  trans- 
actions so  common  in  the  concerns  of  life, 
that  the  purchase  is  affected  with  constructive 
fraud?  I  think  not.  The  mischiefs  of  the  rule 
would  be  greater  than  the  fraud  at  which  it  is 
aimed, if  it  be  permitted  to  insinuate  itself  into 
such  transactions  as  these;"  and  he  adds:  "On 
either  side  there  is  an  evil  to  be  avoided,  and 
the  most  common  transactions  of  life,  and  the 
ordinary  cases  of  personal  estate  will  be  tram- 
meled and  embarrassed,  if  our  sole  care  is  di 
reeled  to  the  protection  of  creditors  and  pur- 
chasers who  ought  to  protect  themselves." 

In  Ky.,  in  the  case  of  Wash  v.  Medley,  1 
Dana.  269,  Ch.  J.  Robertson  says  :  "  The  fact 
that  no  visible  alteration  in  the  actual  posses- 
sion accompanied  and  followed  the  deed  can- 
not be  deemed,  pert*,  fraudulent.  It  was  a 
fact  proper  for  the  consideration  of  a  jury." 
In  Baylor  v.  Smiiher*,  1  Little,  112,  the  court 
held  that  on  an  absolute  bill  of  sale,  the  vendee 
must  take  possession,  or  it  would  be  deemed 
fraudulent:  but  if  the  bill  of  sale  was  condi- 
tional, the  question  of  fraud  must  be  decided 
by  the  jury,  from  the  facts  of  each  particular 


In  Pa.,  the  courts  seem  to  have  adopted  the 
most  rigorous  construction  of  the  English  rule, 
which  Is  summed  up  by  Ch.  J.  Tilghman. 
in  Danun  v.  Cape,  4  Birin.,  258,  as  follows: 
"  \Vhen  the  deed  contains  an  absolute  immedi- 
ate assignment,  it  is  necessary  that  the  possea- 
sion  should  accompany  and  follow  it,  otherwise 
it  will  be  fraudulent  under  the  Statute  18  Eliz- 
abeth and.  indeed,  at  common  law;  but  when 
the  deed  or  conveyance  is  conditional,  or  to 
take  effect  at  some  future  time,  the  retaining 
of  tiir  III-HPSHJOII  according  to  the  intent  of  the 
deed  in  not  fraudulent." 

In  Mi-- I'rirly  ili-cNion*  of  the  courts  of  this 
State,  it  was 'held,  that  the  continuance  of  the 
vendor  in  possession,  was  only  prima  fade  ev- 
idenre  of  fraud,  and  was  a  circumstance  which 
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admitted  of  explanation.  But  in  Sturtevant  v. 
Ballard,  9  Johns.,  837,  it  seems  to  be  supposed 
that  the  rule  contended  for  by  the  respondent 
in  this  case,  has  been  sanctioned.  This  was 
the  case  of  a  sale  by  a  blacksmith  of  his  tools 
*to  a  merchant,  partly  for  cash,  and  [*53J> 
partly  in  payment  of  a  precedent  debt :  the 
bill  of  sale  containing  an  agreement  that  the 
vendor  should  continue  in  possession  of  the 
tools  three  months.  The  tools  were  seized  by 
a  creditor  upon  execution.  In  the  contest  be- 
tween the. vendee  and  the  creditor,  Kent,  Ch. 
J.,  says  with  emphasis:  "There  is  no  case 
which  sanctions  such  a  sale  as  the  one  in  the 
present  instance;  for  here,  no  reason  whatever 
appears  for  witholding  delivery  of  possession, 
and  the  sale  must,  therefore,  be  considered  in 
judgment  of  law  as  fraudulent  and  void  against 
the  creditors."  And  he  adds,  by  way  of  con- 
clusion :  "  We  may,  therefore,  safely  con- 
clude that  a  voluntary  sale  of  chattels  with  «in 
agreement  either  in  or  out  of  the  deed,  ihat 
the  vendor  may  keep  possession,  is,  except  in 
special  cases  and  for  special  reasons,  to  be 
shown  to  and  approved  by  the  court,  fraudu- 
lent and  void  as  against  creditors.  This  is 
clearly  not  one  of  those  cases,  and  the  defend- 
ant is,  therefore,  entitled  to  judgment."  This 
case,  I  apprehend,  does  not,  go  the  length 
which  many  seem  to  have  supposed.  Ch.  J. 
Kent  places  the  decision  upon  the  ground  that 
"  no  reason  whatever  appears  for  withholding 
delivery  of  possession  and,  therefore,  the  sale 
must  be  considered  void  ; "  and  the  decision  is 
precisely  what  the  Revised  Statutes  now  declare 
be  to  the  law.  He  does  not  decide  nor  assume  to 
decide,  what  particular  facts  and  circumstances 
should  be  proved  by  way  of  explanation  ;  but 
he  clearly  admits  that  the  possession  in  the 
vendor  after  sale,  may  be  explained,  for  he 
proceeds  upon  the  ground  that  "  no  reason 
whatever  "  was  shown  in  that  case. 

This  whole  doctrine  passed  under  the  able 
review  of  the  late  Ch.  J.  Savage,  in  the  case 
of  Biwl  v.  Hopkim,  3  Cow. ,  166.  This  cause 
was  argued  at  great  length  and  with  distin- 
guished ability,  and  most  of  the  ancient  and 
modern  cases  were  cited.  The  Chief  Juntite, 
in  alluding  to  the  opinion  of  the  court  in 
Sturtevant  v.  Ballard,  says  :  "  The  learned 
judge  no  doubt  intended  to  say  here,  as  in 
Barrow  v.  Paxton,  5. Johns.,  261,  that  posses- 
sion continuing  in  the  vendor,  is  only  prima 
facie  evidence  of  fraud,  and  may  be  explained. 
The  question  in  every  case  is,  whether  the  act 
*done  is  a  bona  fide  transaction,  or  [*/54O 
whether  it  is  a  trick  and  contrivance  to  defraud 
creditors.  The  possession  by  the  vendor  of 
personal  chattels,  after  the  sale,  is  not  conclu- 
sive evidence  of  fraud.  The  vendee  may,  not- 
withstanding, upon  proof  that  the  safe  was 
bona  fide,  and  fora  valuable  consideration,  and 
that  the  possession  of  the  vendor,  after  such 
sale,  was  in  pursuance  of  some  agreement  not 
inconsistent  with  honesty  in  the  transaction, 
hold  under  his  purchase  against  creditors." 
This  decision  has  been  affirmed  by  the  decis- 
ions of  the  same;  court  in  Jenningt  v.  Carter.  2 
Wend.,  449,  in  7)«Vr  v.  .We/xit/^/in,  Id.,  096, 
and  in  Hall  v.  Tiittlt,  8  Id.,  875.  in  which  last 
case  the  late  Chiff  Juftict  again  reviews  at 
j  length  the  leading  cases,  and  again  declares 
i  that  "  possession  by  the  vendor  after  sale,  is 
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only  prima  facie  and  not  conclusive  evidence 
of  fraud;"  and  avers  that  no  case  can  be  found 
which  holds  a  different  rule.  Hall  v.  Tuttle 
arose  and  was  tried  before  the  Revised  Statutes 
took  effect,  but  was  argued  and  decided  after- 
wards, and  the  Ch.  J.  cites  the  provisions  of 
the  Revised  Statute  applicable  to  the  question, 
and  declares  that  the  provisions  are  the  same 
AS  those  of  the  Statute  of  18  Elizabeth,  which 
statute  was  declaratory  of  the  common  law, 

In  a  learned  note  annexed  to  the  case  of  Bis 
-set  v.  Hopkins  by  the  reporter,  now  Mr.  J. 
Cowen,  it  is  said  :  "The  details  or  circum- 
stances which  shall  constitute  a  fraud,  like 
those  of  usury,  or  the  degree  of  neglect  which 
shall  render  a  man  liable  in  an  action  on  the 
•case,  seem  to  mock  the  effects  of  a  general 
rule,  and  must  be  ranged  forever  without  the 
line  which  divides  the  province  of  the  court 
from  that  of  the  jury.  The  law  may  declare 
thai  fraud  shall  vitiate  the  sale  ;  but  as  the 
•devices  by  which  that  fraud  is  to  be  compassed 
and  disguised  may  be  various,  so  the  evidence 
by  which  it  is  to  be  established  or  repelled 
may  frequently  vary  with  the  cases  as  they 
arise. "  And  after  reviewing  the  cases  at  length, 
the  reporter  added,  "  But  whichever  way  the 
decisions  may  tend  upon  the  question  of  pos- 
session in  the  vendor,  after  a  voluntary,  di- 
rect and  absolute  bill  of  sale,  so  far  as  the 
Statute  of  Elizabeth  is  concerned,  no  doubt 
can  be  entertained  at  this  day  that  a  continued 
641*]  *possession  in  the  mortgagee  of  chat- 
tels, is  not  per  se  evidence  of  fraud." 

I  have  thus  sought  to  compile  all  the  leading 
ancient  and  modern  decisions  upon  this  sub- 
ject, previous  to  the  Revised  Statutes,  in  the 
language  of  the  respective  courts,  for  the  pur- 
pose of  exhibiting,  in  a  condensed  form,  what 
the  law  has  been  ;  and  of  correcting  by  force 
of  authority  the  belief  that  the  courts  have  ever 
entertained  a  rule,  which  in  its  application 
must  always  be  harsh  and  inequitable;  or  that 
they  have  attempted  to  overrule  a  principle 
which,  in  my  judgment,  ought  to  set  all  hu- 
man authority  at  defiance.  The  Supreme 
Court  in  some  recent  decisions  have,  I  am  com- 
pelled to  admit,  virtually  established,  or  sought 
to  establish  a  new  and,  I  may  add,  severer  rule 
for  their  government;  but  whether  it  is  sought 
to  be  maintained  by  the  current  of  authority, 
or  by  some  supposed  new  provision  of  the  Re- 
vised Statutes,  does  not  very  clearly  appear.  I 
have  already  shown  what  the  law  has  been  ; 
and  if,  as  I  have  supposed,  it  has  not  been  es- 
sentially changed  by  the  operation  of  the  Re- 
vised Statutes,  it  seems  to  me  clear  that  the 
reasoning  of  the  Supreme  Court  in  the  cases  of 
Doane  v.  Eddy,  16  Wend.,  522,  and  of  Randall 
v.  Cook,  17  Id.,  54  (both  of  which  are  cited  by 
the  respondents'  counsel),  are  not  upheld  by 
the  sanction  of  authority.  In  the  case  of  Doane 
v.  Eddy,  the  case  of  the  traveling  preacher,  al- 
though the  mortgagee  offered  to  prove  at  the 
trial  that  the  mortgage  was  given  for  a  valua- 
ble consideration,  in  good  faith,  a&d  without 
intent  to  hinder,  delay  or  defraud  creditors,  and 
offered  as  explanation  why  the  mortgagor  re- 
tained the  possession,  that  he  was  a  circuit  or 
traveling  preacher  of  the  gospel,  and  that  the 
horse,  the  subject'  of  controversy,  was  abso- 
lutely necessary  to  the  prosecution  of  his  call- 
ing; yet  the  plaintiff  was  nonsuited  on  the  trial, 
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and  the  Supreme  Court,  in  a  learned  opinion 
delivered  by  Mr.  J.  Bronson  (the  Chief  Justice 
dissenting),  refused  to  set  aside  the  nonsuit, 
and  held  that  the  proof  offered  was  insufficient 
to  justify  possession  in  the  vendor,  and  that 
such  evidence  was,  admitting  all  the  facts  pro- 
posed to  be  given  in  evidence  to  be  true,  con- 
clusive evidence  of  fraud.  In  the  case  of  Ran- 
dall v.  Cook,  the  only  *reason  given  by  [*542 
the  vendee  why  the  vendor  obtained  possession 
was,  that  the  vendor  wished  to  use  the  horses; 
and  this  "  transaction,"  says  Mr.  J.  Bronson, 
"  is  fraudulent  in  law — the  sentence  is  written 
in  the  statute-book,  and  neither  courts  nor  ju- 
ries are  at  liberty  to  disobey  the  mandate." 
The  reasons  for  retaining  possession  in  this 
case  were  certainly  very  slight,  and  might  per- 
haps be  deemed  unsatisfactory;  but  I  can  well 
conceive  of  cases  where  even  the  wish  to  use 
property  would  justify  leaving  it  with  the 
vendor  for  that  purpose,  so  far  as  to  submit 
the  question  of  intent  to  a  jury.  I  have  been 
unable  to  find  any  sentence  in  the  statute-book 
which  virtually  condemns  without  a  hearing, 
which  separates  conduct  from  motives,  for  the 
purpose  of  passing  judgment  upon  both,  or 
which  executes  with  its  sword  before  it  has 
weighed  in  its  balances.  The  statute  pro- 
nounces judgment  only  in  cases  where  the 
mortgagor  or  vendor  continues  in  possession 
without  explanation.  The  5th  section  of  2  R. 
S.,  p.  136,  is  as  follows:  "  Every  sale  of  goods 
made  by  a  vendor  of  goods  and  chattels  in  his 
possession,  or  under  his  control,  and  every  as- 
signment of  goods  and  chattels  by  way  of  mort- 
gage or  security,  or  upon  any  condition  what- 
ever, unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  act- 
ual and  continued  change  of  possession  of  the 
things  sold,  mortgaged  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor,  or  against  the  cred- 
itors of  the  person  making  such  assignment, 
or  subsequent  purchasers  in  good  faith  ;  and 
shall  be  conclusive  evidence  of  fraud,  unless  it 
shall  be  made  to  appear,  on  the  part  of  the  per- 
sons claiming  under  such  sale  or  assignment, 
that  the  same  was  made  in  good  faith,  and 
without  any  intent  to  defraud  such  creditors 
or  purchasers."  This  section  of  the  statute,  I 
apprehend,  leaves  the  law  substantially  where 
it  found  it.  It  places  absolute  and  conditional 
sales  upon  the  same  ground,  and  declares  pos- 
session in  the  vendor  conclusive  evidence  of 
fraud,  unless  (or  rather)  until  explained;  or,  in 
other  words,  it  throws  the  burden  of  proof 
upon  the  vendee,  or  person  claiming  under 
such  sale,  to  show  "that  the  same  was  made 
in  good  faith  and  without  any  intent  to  defraud 
creditors  or  purchasers."  But  *this  [*543 
question  of  intent  is  by  no  means  left  for  the 
decision  of  the  court,  nor  is  it  to  be  regarded 
as  disputed  territory  between  the  court  and 
jury.  The  4th  section  of  title  3d  of  the  same 
chapter,  2  R.  S.,  137,  declares  that  "  the  ques- 
tion of  fraudulent  intent,  in  all  cases,  shall  be 
deemed  a  question  of  fact  and  not  of  law."  In 
addition  to  this  clearly  defined  intention  of  the 
Legislature  as  to  the  validity  of  bills  of  sale  or 
chattel  mortgages,  when  given  in  good  faith 
and  without  any  intent  to  defraud  creditors  or 
purchasers,  it  is  worthy  of  remark  that  the  last 
Act  passed  by  the  Colonial  Legislature  of  N.  Y. 
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was  to  provide  for  the  registry  of  chattel  mort- 
gages, and  that  the  Legislature  in  1833.  with 
a  view  to  correct  abuses,  passed  an  Act  requir- 
ing them  to  be  placed  on  file  in  the  town  where 
the  mortgagor  should  reside,  clearly  contem- 
plating that  the  goods  were  to  remain  in  the 
possession  of  the  mortgagor  or  vendor.  While 
it  is  certain  that  the  question  of  fraudulent  in- 
tent is  one  of  law,  where  the  vendor  retains 
possession  and  no  explanation  is  offered ;  it  is 
equally  clear  that  the  question  of  intent,  when 
an  explanation  is  offered,  is  a  question  of  fact. 
The  former  is  the  prerogative  of  the  court,  and 
the  latter  of  the  jury.  It  is  only  necessary  for 
the  person  claiming  under  such  sale  to  show 
"  that  the  same  was  made  in  good  faith,  upon 
sufficient  consideration,  and  without  any  in- 
tent to  defraud;"  and  of  the  intent  and  good 
faith,  the  jury  are  the  exclusive  judges.  This 
"sentence  is  written  in  the  statute  book,  and 
•courts  are  not  at  liberty  to  disobey  its  mandate." 
It  is  undoubtedly  the  province  of  the  court  to 
pass  upon  the  evidence  offered  in  this  as  in  all 
other  cases,  and  no  further  ;  and  when  they 
have  instructed  the  jury  that  the  law  pro- 
nounces the  transaction  fraudulent,  unless  they 
are  satisfied  that  the  evidence  rebuts  all  pre- 
sumption of  fraudulent  intent,  they  have  dis- 
charged their  office,  and  it  is  for  the  jury  and 
not  for  the  court  to  say,  whether  the  transac- 
tion was  fair  and  without  intent  to  defraud. 
The  benefits  of  this  salutary  rule  may  be  as  ef- 
fectually destroyed  by  its  misapplication,  as 
by  refusing  to  acknowledge  its  existence.  If 
courts  are  to  acknowledge  the  abstract  princi 

Kle  merely,  and  then  destroy  its  operation  by 
tying  their  hands  on  every  transaction  which 
544*]  *would  ordinarily  come  within  its  pro- 
visions, and  thus  subvert  the  very  spirit  and 
intention  of  the  statute,  the  sooner  it  is  abro- 
gated entirely,  the  better.  The  statute,  to  my 
understanding,  offers  its  protection  to  honesty 
and  fair  dealing,  in  all  cases  where  it  is  so  pro- 
nounced by  the  solemn  verdict  of  a  jury  ;  but 
the  rule  will  prove  a  delusive  mockery,  if 
courts  are  so  to  construe  the  statute  as  to  sweep 
away  the  only  matter  fitted  for  their  consider- 
ation. In  short.  I  am  unable  to  discover  what 
power  the  statute  has  given  the  court  to  deter- 
mine what  particular  facts  shall  or  shall  not  be 
sufficient  evidence  of  honest  intention;  nor  do 
I  ln-sitate  to  declare  that  any  facts,  which  im 
prusM  the  mind  with  a  conviction  that  the  sale 
was  honest  and  bo  na  fide,  and  was  not  designed 
as  a  mere  trick  to  cover  property  for  the  pur- 
pose of  defrauding  creditors,  should  be  sub- 
mitted to  the  jury.  While  such  evidence  should 
be  subjected  to  the  severest  scrutiny,  the  jury 
have  a  right  to  pass  upon  it ;  and  if.  against 
the  presumption  of  law,  from  the  explanations 
given,  they  find  it  honest  and  bonafide.  their 
vi nlict  ought  to  be  conclusive. 

Neither  the  legal  nor  the  moral  code  should 
be  administered  for  the  sole  benefit  of  credit- 
or-. They  become  creditors  by  their  own  vo- 
lition, and  have  abundant  means  for  their  own 
protection;  nor  can  I  consent  to  place  the  gen- 
••r.il  creditor,  upon  a  superior  footing  to  him 
who  furnishes  his  poor  neighbor,  with  a  cow 
to  nourish  his  children,  or  a  team  to  sow  his 
en  >ps  or  gather  in  his  harvest.  If  the  commer- 
cial interest  of  this  country  cannot  be  sustained 
without  trampling  upon  all  others,  and  the 
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ordinary  charities  of  life  besides,  the  sooner  it 
finds  its  level  the  better.  It  is  an  idle  dream 
to  suppose  we  can  advance  the  cause  of  mor- 
als, by  establishing  a  rule  which  ministers  to 
the  mercenary  passions  at  the  expense  of  the 
benevolent  affections,  or  that  the  fountain  of 
justice  will  send  forth  purer  streams  if  they 
are  forced  to  flow  through  artificial  channels. 
The  principles  of  law  are  but  the  enlightened 
and  just  conclusions  of  a  moral  people,  pro- 
nounced by  their  own  tribunals,  and  when  the 
law  seeks  to  erect  a  standard  of  its  own,  and 
ceases  to  exert  its  attributes  in  administering 
to  the  public  good,  the  *same  hand  [*545 
which  upholds  it  will  not  fail  to  devest  it  of 
'  its  power  to  oppress.  It  will  then  be  seen,  how 
i  utterly  unavailing  is  the  attempt  to  divide  hon- 
!  esty  into  chapters,  or  io  define  morality  by  sec- 
|  tions.  Sacred  scripture  has  declared  that  the 
j  poor  we  shall  always  have  with  us,  and  charity 
to  our  fellow  men  is  therein  strongly  incul- 
cated; but  whether  the  doctrine  under  consid- 
eration is  calculated  to  give  force  to  this  divine 
declaration,  by  compelling  the  affluent  to  re- 
tain their  goods  exclusively  in  their  own  pos- 
session, upon  pain  of  forfeiture  to  a  stranger, 
or  to  counteract  its  truth  by  making  the  pos- 
sessor of  goods,  under  all  circumstances,  the 
owner,  it  is  perhaps  difficult  to  determine. 

If  this  rapacious  principle  of  law,  which 
sets  all  motives  and  intentions  at  defiance,  is 
to  obtain,  it  should  at  least  lay  down  some  out- 
lines for  its  own  government.  It  ought  to  de- 
clare how  far  the  owner  may  safely  intrust  his 
chattels  from  his  person  before  the  title  steals 
from  him,  nolens  volen*,  by  operation  of  law; 
and  for  how  great  a  period  of  time  they  may 
so  remain  out  of  his  possession,  before  the 
title  to  his  property  will  pass  from  him.  If 
facts  and  circumstances  are  unavailing,  and 
courts  are  to  dispose  of  this  class  of  cases  with- 
out the  intervention  of  a  jury,  a  Procrustean 
couch  should  be  fitted  for  their  rception,  and 
extension  or  amputation  bring  them  to  a  com- 
i  mon  standard. 

In  Randall  v.  Cook,  Mr.  J.  Bronson  says: 
|  "Had  it  been  declared  fifty  years  ago,  that  if 
|  a  man  conveyed  his  personal  chattels  and  still 
i  kept  them  himself  under  any  pretense  what- 
l  ever,  the  transaction  should  be  deemed  abso- 
j  lutely  fraudulent  and  void  as  against  creditors 
and  purchasers,  it  would  have  saved  an  incal- 
culable amount  of  time  and  money  which  has 
,  been  expended  in  the  litigation  of  questions  of 
i  ilii-.  kind;  and  it  would  moreover  have  ren- 
dered a  most  important  service  to  the  cause  of 
good  morals,  by  removing  all  temptation  to 
the  numberless  frauds  which  have  been  com- 
mitted for  the  purpose  of  placing  property  be- 
yond the  reach  of  legal  process.       While  I  ac- 
knowledge the  force  of  reasoning  adopted  by 
the  learned  and  esteemed  judge.  I  am  com- 
pelled to  remark,  that  if  at  the  same  time  the 
iuw  had  laid  its  interdiction  upon  all  human  in- 
tercourse *as  to  exchanges  or  purchases  [*54O 
of  property,  the  same  result  would  have  been 
produced,  and  with  about  equal  justice  and 
propriety.     If,  50  years  ago,  tne  law  had  laid 
aside  its  metaphysical  subtleties,  and  revealed 
itself  in  its  own  simplicity  and  purity;  if  it 
had,  regardless  of  form,  pronounced  appropri- 
ate judgments   upon    honesty   and   fraud,   it 
would  Have  won  more  by  its  justice  than  it 
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has  terrified  by  its  power.  There  cannot  well 
be  two  standards  of  truth  and  morals — the  one 
for  courts  of  justice  and  another  for  the  people 
in  their  ordinary  intercourse.  If  by  the  inqui- 
sitions of  the  judicial  crucible,  a  transaction 
both  honest  and  fair  may  be  alloyed  until  it  is 
dishonest  and  fraudulent;  by  the  inverse  pow- 
er of  transmutation,  a  fraud  may  be  refined 
until  it  is  equivalent  to  honesty  and  truth.  If 
truth  may  become  constructive  falsehood,  by 
the  same  rule  falsehood  may  become  consiruc- 
tive  truth.  If  the  possession  of  personal  chat- 
tels is,  or  ought  to  be,  conclusive  evidence  of 
ownership,  it  is  also,  or  ought  to  be,  Conclu- 
sive evidence  that  a  person  not  in  possession 
is  not  the  owner.  All,  then,  that  remains  for 
the  fraudulent  debtor  to  do,  who  would  con- 
clusively place  his  chattels  beyond  the  reach 
of  execution,  is  to  place  them  in  the  possession 
of  his  friend  against  whom  no  process  has  been 
issued,  and  it  is  done. 

It  was  said  by  counsel  upon  the  argument  of 
this  cause  that  the  rule  contended  for  by  the 
appellants  would  tend  to  produce  and  encour- 
age litigation  and  multiply  suits,  and  for  this 
reason  would  be  upheld  by  the  legal  profes- 
sion; that  its  adoption  would  tend  to  make  ex- 
pense and  delay  in  the  collection  of  debts, 
while  the  reverse  would  be  productive  of  much 
utility  and  economy.  It  may  be  said,  with 
equal  propriety,  that  if  our  system  of  juris- 
prudence was  exchanged  for  the  arbitrary  laws 
of  the  East;  if  our  courts  and  juries  were  dis- 
pensed with,  and  justice  measured  out  by  the 
nod  of  the  lawgiver,  and  executed  by  the  bas- 
ton  and  bowstring,  our  administration  of  jus- 
tice would  be  more  summary  as  well  as  more 
economical,  and  the  services  of  the  legal  pro- 
fession might  be  altogether  dispensed  with. 

This  being  an  appeal  from  chancery,  it  is 
our  duty  as  a  court  of  equity  to  pass  upon  both 
547*]  the  law  and  the  fact.  *The  law  has 
been  already  discussed,  and  although  leaving 
the  goods  in  the  possession  of  Stoddard,  was 
conclusive  evidence  of  fraud  until  explained; 
when  it  was  explained  it  was  so  no  longer.  I 
repeat,  I  am  disposed  to  regard  the  bonn  fides 
of  the  transaction  as  abundantly  proved  by  the 
pleadings,  or  rather  by  the  answer,  which  is 
evidence.  It  is  fully  established  that  the  as- 
signment was  not  made  for  the  purpose  or  with 
the  intent  to  hinder  or  defraud  creditors,  but 
in  payment  of  an  actual  debt,  and  that  the 
property  was  left  with  Stoddard  as  the  agent 
of  Thurber  &  Townsend  for  the  sole  purpose 
of  closing  up  the  business  for  their  benefit, 
without  disguise  or  concealment.  This,  in 
my  judgment,  ought  to  satisfy  a  jury  of  the 
fairness  and  honesty  of  the  transaction,  and 
that  the  assignment  was  not  made  for  the  pur- 
pose or  with  the  intent  to  hinder  or  defraud 
creditors,  which,  under  the  view  I  have  taken, 
is  all  that  is  necessary.  I  discover  nothing  in 
this  matter  at  war  with  law,  equity  or  good 
morals;  I  am,  therefore,  for  reversing  the  de- 
cree of  His  Honor,  the  Chancellor,  and  of  af- 
firming the  decree  of  the  Vice- Chancellor  of  the 
Fifth  Circuit. 

By  Senator  Verplanck.  The  history  of 
our  law  respecting  the  rights  of  creditors  in 
relation  to  the  property  of  their  debtor,  sold, 
assigned  or  mortgaged  by  him,  but  remaining 
in  his  possession  and  under  his  control,  is  re- 
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markable.  It  presents  a  perpetual  struggle  be- 
tween a  general  rule  of  policy,  intended  to  cut 
off  the  possibility  of  fraudulent  or  collusive 
sales,  prescribing  either  legislatively  or  judi- 
cially that  every  sale,  assignment  or  mortgage, 
unaccompanied  by  change  of  possession, should 
be  held  fraudulent  in  the  eye  of  the  law,  and 
void  against  creditors;  and  on  the  other  side, 
the  obvious  hardship  and  injustice  of  numer- 
ous particular  cases  where  the  innocent  and 
even  benevolent  intention  of  the  party  was 
manifest,  and  the  legal  presumption  of  fraud 
appeared  inequitable,  oppressive,  contrary  to 
the  truth  of  the  case  and  the  moral  feelings 
of  those  who  must  apply  and  enforce  the  law. 
Thus  it  happened  here  and  in  England,  that 
whilst  the  courts  and  the  books  laid  down  the 
rule  broadly,  and  often  applied  it  strictly,  that 
""unless  possession  accompanies  and  [*54& 
follows  the  deed,  it  is  fraudulent  and  void"  (in 
the  words  of  Justice  Buller,  Edwards  v.  Harben, 
2  T.  R,  587,  adopted  and  incorporated  in  our 
own  statute),  yet  first,  case  after  case,  and  then 
class  after  class  of  exceptions  was  exempted 
from  the  rule,  until  with  us  there  were  no  k-s» 
than  24  distinct  grounds  of  exemption;  such 
as  the  kind  of  sale,  purchase  under  execution, 
or  distress  for  rent,  necessity,  convenience,  the 
custom  of  trade,  the  distance  or  situation  of 
place,  the  relation  of  parties,  motives  of  hu- 
manity or  of  friendship,  and  special  circum- 
stances of  various  kinds  more  or  less  definitely 
defined,  all  enumerated  by  Judge  Cowen,  & 
Cow.,  190. 

In  the  revision  of  our  own  statute  law.it  was- 
attempted  to  settle  all  these  doubts  and  dis- 
crepancies by  positive  legislation  and  strict 
definition.  Accordingly,  the  learned  revisers, 
returning  to  the  strict  policy  of  the  old  law. 
and  the  doctrine  laid  down  in  Edwards  v. Har- 
ben,recommended  that  "all  sales  or  mortgages 
not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  pos- 
session, should  be  void  against  the  creditors, 
of  the  vendor,"  and  this  without  any  excep- 
tion, and  excluding  all  explanation.  See  Re- 
viser's Rep.,  3  R.  S.,  657.  2d  ed.  But  the  same 
considerations  of  natural  equity  which  had  so 
often  induced  courts  to  break  in  upon  the  leg 
islative  and  judicial  rules  of  legal  policy,  had 
again  equal  weight  with  the  Legislature,  so 
that  in  adopting  the  section  recommended  by 
the  revisers,  they  added  at  the  end  a  clause  of 
exception,  enabling  the  person  claiming  under 
the  sale  or  assignment,  to  rebut  the  legal  pre- 
sumption of  fraudulent  intention  by  positive 
evidence  of  the  good  faith  of  the  transaction. 
It  was  accordingly  enacted  first,  nearly  in  the 
strong  and  comprehensive  language  of  the  re- 
visers, that  every  sale  of  goods  and  chattels, 
and  every  assignment  by  way  of  mortgage  or 
security,  "unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possessiou, 
shall  be  pronounced  to  be  fraudulent  and  void 
as  against  creditors  or  subsequent  purchasers, 
and  shall  be  conclusive  evidence  of  fraud." 
Then  the  Legislature,  of  its  own  motion,  add- 
ed theexception  andqualifying*clause.[*54J> 
"unless  it  &hall  be  made  to  appear  on  the  part 
of  the  person  claiming  under  such  sale  or  as- 
signment, that  the  same  was  made  in  good 
faith,  and  without  any  intent  to  defraud  such 
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creditors  or  purchasers."  This  question  of 
fraudulent  intent,  a  subsequent  section  enacts, 
shall  be  a  question  of  fact,  and  not  of  law  ; 
which  is  a  legislative  declaration  of  what  has 
of  late  been  judicially  held  to  be  the  sound 
law.  These  enactments  were  thought  to  have 
settled  the  law  conclusively,  and  so  they  ap- 
pear to  have  been  considered  by  Chancellor 
Kent,  in  his  Commentaries,  who,  after  giving 

1  he  history  of  the  fluctuations  of  legal  decis- 
ion, adds  :  "  The  New  York  Revised  Statutes 
have  put  this  vexed  question  at  rest,  as  to  the 
effect  of  non  delivery  on  sale  or  assignment." 

2  Kent,  Com.,  529.      But  this  legislation  has 
merely  afforded  a  new  and  remarkable  proof 
of  the  imperfection  of  human  language,  and 
the  impossibility  of  definitely  settling  any  great 
rule  of  law  for  the  complicated  affairs  of  hu- 
man life,  merely  by  the  general  language  of  a 
statute  or  the  provisions  of  a  code. 

The  volumes  of  our  reports,  and  still  more, 
the  actual  litigation  of  our  inferior  courts,  and 
the  doubts  and  difficulties  of  men  of  business, 
as  well  as  of  their  professional  advisers,  give 
ample  demonstration  that  the  law,  clearly  as  it 
would  seem  to  be  enacted,  is  still  fluctuating 
and  doubtful.  The  decisions  in  this  State  since 
tue  Statute  of  1831),  have,  it  seems  to  me, been 
more  in  the  spirit  of  the  learned  revisers  than 
in  that  of  the  enacting  sovereign  power.  They 
have,  I  think,  gone  to  lay  down  legal  rules, 
necessarily  general  and  artificial,  to  govern  the 
decision  of  the  particulur  question  of  intent 
which  is  expressly  declared  to  be  one  of  fact ; 
and  they  have  tended  to  confine  the  qualifying 
and  excepting  clause  of  the  statute,  allowing 
exculpatory  evidence,  to  the  narrow  limits  of 
absolute  necessity  of  continued  possession.  As 
ln-twcen  the  official  revisers  and  the  revising 
Legislature,  this  was  an  open  question.  The 
revisers  were  induced,  by  considerations  of 
public  policy,  to  propose  a  strict  and  undevi- 
ating  universal  rule,  which  would  exclude  all 
possible  fraud,  even  at  the  expense  of  occa- 
sional hardship  and  severity  towards  innocent 
/»5O*J  parties.  The  Legislature  *endeavored 
to  adopt  that  rule  with  such  a  modification  as 
might  prevent  its  hard  and  inequitable  opera 
lion  in  special  cases.  Weighty  arguments  and 
l-ii:li  judicial  authorities  might  be  urged  for 
either  view  of  the  question.  But  these  are  no 
longer  applicable.  It  is  not  the  question  of 
legislative  policy  that  the  courts  have  now  to 
examine,  but  that  of  pure  statutory  interpreta 
lion.  Upon  this.the  older  decisions  may  throw 
come  light;  but  the  history  of  the  enactment 
itself  is  a  surer  guide  to  the  meaning  of  the 
Legislature,  if.  indeed,  it  has  not  been  clearly 
expressed  in  the  language  of  the  statute.  A  - 
tin-  decisions  on  the  Statute  of  1880  are  all  re 
rent. not  yet  wrought  into  the  body  of  our  law. 
nor  ftimiliur  to  the  knowledge  and  practice  of 
men  of  business,  and  as  none  of  them  have 
l>een  made  or  adopted  in  thin  appellate  court, 
I  shall  not  consider  them  in  detail,  but  am  sat- 
isfied to  consider  the  subject  as  re*  inttffrn  here, 
and  to  examine  the  statute  as  it  stands  in  the 
liooks,  without  considering  the  late  decision* 
«f  our  own  courts  as  of  binding  force,  and  re- 
garding the  older  ones  as  important,  chiefly  as 
they  point  out  the  intention  and  explain  the 
language  of  the  statute. 

The  language  of  the  statute  has  something 
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of  contradiction,  indicating  the  double  parent- 
age of  the  two  portions  of  the  section, and  this 
may  explain  the  fact  of  the  very  different  in- 
terpretation given  to  it  by  learned  judges  from 
that  of  the  mass  of  business  men  who  are  to 
be  governed  by  it.  The  absence  of  a  change 
of  possession,  it  is  said,  "shall  be  presumed 
fraudulent,  and  to  be  conclusive  evidence  of 
fraud."  Now  a  conclusive  presumption  is  de- 
fined to  be,  "a  legal  rule  not  to  overcome  by 
any  evidence  that  the  fact  is  otherwise  ;  "  like 
the  presumption  of  payment,  for  instance,  un- 
der our  Statute  of  Limitations.  No  contradic- 
tion or  explanation  is  admissible, or  if  admitted 
would  be  of  any  avail.  It  is  the  presumplio 
juru  et  de  jure  of  the  civilians  which  in  their 
language,  "probationem  contrariam  haud  ad- 
mittit ;  "  and  such  was  probably  the  meaning 
of  the  revisers.  But  as  the  law  was  actually 
enacted,  it  goes  on  expressly  to  allow  that  the 
only  conclusive  presumption  in  question  may 
be  repelled  by  positive  proof  to  the  contrary. 
The  presumption  *of  fraud,  then  [*551 
(though  from  some  of  the  language  of  our 
courts,  I  should  think  they  viewed  it  other- 
wise), must  be  considered  only  as  a  presump- 
tion of  fact,  a  legal  evidence  of  fraud,  conclu- 
sive in  the  absence  of  contradictory  testimony, 
but  open  to  refutation.  It  is  only,  as  Ld.  Mans- 
field defined  the  legal  presumption  of  a  grant 
raised  by  many  years  enjoyment,  to  be  "such 
;i  presumption,  that  unless  contradicted  or  ex- 
plained, the  jury  ought  to  believe  it."  Here 
the  whole  burden  of  proof  is  thrown  upon  the 
claimant  under  the  sale,  and  he  must  "  make 
it  appear"  that  he  acted  in  good  faith.  I  think 
the  words  require  that  it  shall  not  be  a  mere 
matter  of  inference  that  he  did  so  act,  but  that 
he  must  give  such  external  evidence  of  good 
faith  in  that  transaction  as  its  nature  will  ad- 
mit. It  is  strictly  under  our  statute  a  question 
of  fact,  such  as  a  jury  may  judge  of,  and  must 
alone  do  so,  if  the  question  comes  before  a 
court  of  common  law;  and  any  decision  going 
to  substitute  an  arbitrary  rule  of  general  policy 
or  of  legal  presumption,  to  the  evidence  itself, 
must  be  unsound.  If,  then,  there  be  positive 
evidence  of  a  fair  and  full  consideration  paid, 
of  the  existence  of  reasonable  motives  for  not 
requiring  delivery,  such  as  may  and  do  sway 
honest  men — for  instance,  filial  or  parental  or 
brotherly  affection,  or  the  convenience  and 
u-:i::e  of  business,  together  with  that  publicity 
which  excludes  the  idea  of  intended  evasion  of 
law,  or  holding  out  false  credit — all  the  requi- 
sitions of  the  statute  seem  to  me  to  be  fully 
complied  with,  in  the  strictest  agreement  with 
its  letter,  and  in  perfect  conformity  with  its 
spirit,  intention  and  policy. 

In  the  present  case,  Thurber  &  Townsend. 
merchants  of  Utica,  received  from  Stoddard.  a 
village  retailer  in  another  county, who  was  in- 
drilled  to  them. an  assignment  of  the  remnants 
of  his  goods,  and  of  numerous  small  outstand- 
ing debts  due  him,  of  $2  and  upward,  "for 
aud  towards  the  payment  and  satisfaction  of 
said  debt."  Stoddard  was  left  in  possession  us 
an  agent  to  sell  thegoods.and  collect  the  debts 
for  the  benefit  of  the  aMOgnees,  for  which  he 
was  to  receive  a  reasonable  compensation.  The 
question  now  is,  whether  the  alignment  In- 
void  against  a  subsequent  'judgment  [*5ff  2 
creditor.  If  it  be  so,  it  must  ehher  be  from 
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the  presumption  of  fraud  declared  by  the  stat- 
ute, or  from  the  excess  of  value  of  the  goods 
and  debts  assigned  above  the  actual  amount  of 
the  debt  due.givihg  proof  of  actual  fraudulent 
intent.  The  Chancdlin-  has  decided  against  the 
validity  of  the  assignment  on  both  grounds. 
The  Vice  Chancellor,  who  first  heard  the  case, 
thought  otherwise.  I  agree  with  his  view  of 
the  value  of  the  assigned  assets;  $1,200  of 
debts,  more  than  one  fourth  confessedly  bad, 
another  part  doubtful,  and  the  rest  scattered 
among  an  hundred  individuals  or  more,  about 
a  thinly  settled  country.some  probably  subject 
to  set-offs,  all  requiring  some  trouble  and  de- 
lay, many  some  actual  expense  in  collecting  ; 
together  with  $480  worth  of  goods,  the  refuse 
of  an  old  stock  valued  at  cost,  not  at  N.  Y., 
but  at  prices  at  a  secondary  neighboring  mark- 
et, and  goods,  too,  which  would  scarcely  bear 
the  expense  of  transporting  to  a  place  where 
they  might  be  sold  with  less  trouble  and  delay, 
might  well  be  considered  as  hardly  an  equiva- 
lent to  discharge  a  cash  debt  of  $635.  I  assent 
to  all  the  reasoning  of  the  Vice- Chancellor  on 
this  point  as  conclusive.  Besides,  the  offer  of 
the  appellants  before  suit  to  give  up  the  prop- 
erty on  payment  of  the  debt,  which  was  reject- 
ed, shows  the  estimate  placed  by  all  parties  on 
the  property  assigned.  On  them,  at  least,  it 
ought  to  be  conclusive.  Nor  is  the  very  tri- 
fling amount  of  goods  sold  and  debts  collected 
by  the  agent  during  three  months,  a  slight  ad- 
ditional circumstance  to  show  the  difficulty  of 
realizing  the  assigned  assets. 

Second.  As  to  the  legal  presumption  of 
fraudulent  intent  prescribed  by  the  statute ;  I 
conceive  the  evidence  of  such  intent  arising 
from  want  of  a  change  of  possession  to  be  re- 
pelled :  1.  By  the  legality  of  the  assignment 
perse  fora  bonafide  debt,  of  assets  of  doubtful 
value,  though  of  a  nominal  amount,  exceed- 
ing that  of  the  debt  for  which  they  were  as- 
signed. 2.  By  the  strong  proof  of  the  pub- 
licit  y  of  the  assignment,  and  of  the  employment 
of  Stoddard  as  a  mere  agent,  as  appears  in  the 
cross-examination  of  the  witnesses.  Such  pub- 
licity has  always  been  held  one  of  the  strong- 
est evidences  of  good  faith,  even  from  the 
553*]  time  of  Ld.  Coke,  *who  in  Twyne's  case, 
when  this  principle  of  constructive  fraudulent 
intent  was  first  asserted,  points  out  secrecy  as 
a  mark  of  fraud,  and  publicity  as  the  first  pre- 
caution to  be  used  in  order  to  protect  a  bona 
fide  assignment  in  satisfaction  of  prior  debts. 
3.  By  the  necessity  of  the  case;  the  leaving 
the  goods  in  Stoddard's  possession,  and  the 
debts  to  be  collected  by  him,  for  a  time,  being 
apparently  essential  to  the  realizing  of  any 
considerable  amount  from  them.  An  agent  at 
Lowville  was  necessary,  and  he  was  probably 
the  best. 

From  all  these  considerations,  I  think  the 
appellants  have  given  the  external  proof  re- 
quired by  law  to  repel  the  presumption  of 
fraud,  and  have  made  it  appear  "that  the 
transaction  was  in  good  faith,  and  without  any 
intent  to  defraud  creditors  or  purchasers."  I 
am,  therefore,  of  opinion  that  the  Vice-Chan- 
cellor  was  correct  in  dismissing  the  complain- 
ants' bill,  and  that  the  decree  of  the  Chancellor 
should  be  reversed. 

Senator  Young  expressed  his  full  concur- 
rence in  the  views  taken  by  the  judges  of  the 
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Supreme  Court,  who  had  just  delivered  opin- 
ions. He  considered  the  question  presented  in 
this  case  as  highly  interesting,  bringing  under 
consideration  what  transfers  shall  be  deemed 
fraudulent  and  what  fair,  not  only  in  respect 
to  creditors,  but  to  the  community  at  large, 
who  may  by  false  appearances  be  induced  10 
part  with  their  property,  and  then  defrauded 
of  their  dues.  He  deemed  the  question  impor- 
tant, also,  in  the  view  of  public  morals.  He 
said  sympathy  for  the  poor  and  unfortunate 
had  been  invoked,  and  the  feelings  of  human- 
ity appealed  to,  but  he  said  it  would  be  false 
sympathy  and  squeamish  humanity  to  support, 
as  legal,  transactions  like  this,  so  well  calcu- 
lated for  the  perpetration  of  frauds.  The  case 
under  consideration,  he  said,  would  not  have 
stood  the  test  of  judicial  inquiry  as  long  since 
as  250  years  ago,  when  Twyne's  case  was  de- 
cided. Then  the  proportion  of  personal,  in 
comparison  with  real,  property  was  small, 
commerce  was  limited,  and  imprisonment  for 
debt  was  allowed ;  and  yet  in  that  case,  in 
many  respects  *uot  more  strongly  [*554 
marked  with  fraud  than  the  present,  the  sale 
was  adjudged  void.  If  such  was  the  law  then, 
i  surely  it  should  not  now  be  relaxed,  when  so 
I  great  a  proportion  of  the  property  of  the  coun- 
try consists  in  personalty,  and  commercial 
transactions  pervade  the  whole  community — 
when  imprisonment  for  debt  is  abolished,  and 
even  a  certain  portion  of  the  debtor's  property 
is  exempted  from  execution.  The  extent  of 
traffic  in  the  country,  and  the  state  of  the  laws 
as  between  debtor  and  creditor,  give  facilities 
to  the  perpetration  of  frauds  ;  and  as  those  in- 
crease, the  laws  intended  for  the  protection  of 
the  honest  portion  of  the  community  should 
be  more  rigorously  enforced.  For  these  rea- 
sons he  was  for  an  affirmance  of  the  decree  of 
the  Chancellor. 

On  the  question  being  put — shall  this  decree 
be  reversed  ?— the  members  of  the  Court  di- 
vided as  follows : 

In  the  affirmative— Senators  Dickinson,  Fur- 
man,  Hawkins,  Hull,  Hunt,  Huntington,  N. 
Johnson,  Jones,  Lee,  H.  A.  Livingston,  Nicholas, 
Verpla.nck — 12. 

In  the  negative  —  The  PRESIDENT  of  the 
Senate,  Mr.  Justice  BRONSON,  Mr.  Justice 
COWEN,  and  Senators  Edwards,  Hunter,  E.  P. 
Livingston,  Paige,  Spraker,  Sterling,  Tallmadge, 
Wager,  Young — 12. 

Whereupon,  tlie  decree  of  the  Chancellor  was 
affirmed. 

Explained-23  Wend.,  658 ;  4  Hill.  290. 

Cited  in— 24  Wend.,  133 :  26  Wend.,  522 ;  1  Hill,  459 ; 
4  Hill,  299;  Hoffm.,  521 ;  4  N.  Y.,  560.  595 ;  10  N.  Y., 
195;  36  Super.,  65 ;  22  Kan.,  152. 


*WALLER,  Appellant, 

AND 

HARRIS,  Respondent. 


[*555 


Sale  of  Lands  under  Execution — Right  of  Cred- 
itor to  Redeem — Strict  Compliance  with  Stat- 
ute, Necessary— Defective  Title— Payment  of 
Money — Practice. 

To  entitle  a  creditor  to  redeem  lands  sold  under 
execution,  the  requirements  of  the  statute,  as  to  the 


NOTE.— Sale  under  execution— Sheriff  cannot  dis- 
pense with  any  statutory  requirement.  See  People 
v.  Covell,  18  Wend.,  598,  note. 
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evidence  to  be  produced  by  him  showing  his  right 
to  redeem,  must  be  strictly  complied  with  ;  and,  ac- 
cordingly, where  a  creditor  omitted  to  produce, 
within  the  time  prescribed  by  the  statute,  a  copy  of 
thedocket  of  the  judgment  under  which  he  claimed 
to  redeem,  it  was  held  that  though  a  deed  was  exe- 
cuted to  him  by  the  sheriff,  that  his  title  was  defect- 
ive, and  that  a  bill  in  equity  filed  by  him  to  redeem 
the  premises  sold  under  a  foreclosure  of  a  mortgage 
l>y  advertisement  could  not  be  sustained. 

It  was  further  held,  that  though  the  money  paid 
l>y  the  creditor  in  his  attempt  to  redeem  was  act- 
ually paid  over  and  received  by  the  original  pur- 
chaser at  the  sheriff's  sale,  that  such  facts  were  un- 
availing where  it  appeared  that  the  money  was 
received  by  the  purchaser  under  a  misrepresenta- 
tion that  the  requirements  of  the  statute  had  been 
complied  with,  and  that  the  original  purchaser  had 
offered  to  refund  such  money. 

It  seems  that  the  defense  set  up  in  this  case  would 
not  have  been  allowed,  had  it  been  objected  to  in 
due  time :  that  the  purchaser  at  the  sale  ought  to 
have  applied  to  the  court  from  whence  the  process 
issued,  or  filed  a  cross-bill  in  chancery,  to  avoid  the 
sheriff's  deed :  but  having  litigated  the  question  of 
t!i«-  validity  of  the  deed  in  the  courts  below,  it  was 
held  that  the  grantee  was  not  at  liberty  in  the  court 
of  dernier  resort,  for  the  first  time,  to  raise  the 
question. 

Citations— 2  R.  8.,  370-374 :  373,  sec.  60:  546.  sec.  8 ; 
1  Cow.,  443;  4  Cow.,  420;  Laws  1830,  p.  167. 

APPEAL  from  chancery.  The  appellant 
filed  a  bill  against  the  respondent  before 
the  Vice- Chancellor  of  the  Fourth  Circuit,  to 
redeem  a  lot  of  land  sold  under  a  foreclosure 
of  a  mortgage,  executed  by  one  Daniel  Mason 
to  NVilliam  Stevenson  in  the  year  1824,  of  which 
the  respondent  had  become  the  assignee,  and 
which  was  foreclosed  by  her.  The  title  set 
up  by  the  appellant  as  the  foundation  of  his 
right  to  redeem  was  a  sheriff's  deed  of  the 
premises,  executed  to  him  Nov.  5,  1833,  under 
this  state  of  facts  :  July  12.  1825.  one  Calvin 
Barker  obtained  a  judgment  against  Daniel 
Mason,  the  above  mortgagor,  and  another  per- 
son, on  which  an  execution  was  issued,  and 
the  premises  in  question  sold  at  public  vendue 
July  25, 1832,  and  struck  off  to  the  respondent 
for  the  sum  of  $801,  the  amount  due  on  the 
judgment  on  the  day  of  sale.  Oct.  25,  1833, 
15  months  after  the  day  of  sale,  the  appellant 
5.">O*]  called  on  the  sheriff  and  claimed  *the 
right  to  redeem  the  property.  He  delivered 
to  the  sheriff  an  affidavit,  setting  forth  that  he 
held  a  judgment  in  his  own  name  against  Dan- 
i'-l  M;i-nn  and  another  person,  docketed  Feb. 
10.  1832,  on  which  he  claimed  the  sum  of 
$(1*41.8510  be  due;  and  also  delivered  to  the 
-li'-rilT  an  execution  which  had  been  issued 
upon  such  judgment,  and  paid  to  him  for  the 
benefit  of  the  respondent  the  sum  of  $871.09. 
i  In-  amount  of  her  bid  at  the  sale  of  the  prop- 
erly, by  virtue  of  the  execution  in  favor  of 
Barker,  and  the  interest  thereof.  On  the  next 
<i)iy.  i.  -  .  Oct.  24,  the  appellant  delivered  to 
tin-  sheriff  a  copy  of  the  docket  of  the  judg 
an  ni  under  which  be  had  on  the  preceding  day 
el  aimed  to  redeem.  Oct.  30  the  money  paid 
by  the  appellant  to  the  sheriff  was  received 
from  him  by  an  agent  of  the  respondent,  who, 
N<>v.  1,  paid  over  the  same  to  the  respondent. 
Previous  to  receiving  the  money  from  the 
MirrifT.  the  agent  of  the  respondent  inquired  of 
him  whether  a  certificate  of  the  docket  of  the 
judgment  of  the  complainant  had  been  deliv- 
ered to  him,  and  was  informed  that  it  had  been 
delivered ;  but  the  lime  of  the  delivery  was 
-lated  by  the  sheriff.  Subsequently,  how 
ever,  it  was  discovered  that  though  a  copy  of 
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the  docket  of  the  judgment  had  been  delivered, 
it  was  not  delivered  until  Oct.  26,  and  the 
respondent  thereupon  offered  to  refund  the 
money  received  by  her  from  the  sheriff,  which 
the  appellant  refused  to  accepl. 

The  premises  were  sold  under  the  mortgage 
Jan.  31,  1833,  and  bought  in  by  an  agent  of 
tne  respondent,  and  on  the  same  day  the  title, 
by  virtue  of  such  sale,  was  vested  in  the  re- 
spondent. Nov.  8, 1833,  the  appellant  tendered 
the  amount  due  upon  the  mortgage  on  the  day 
of  sale,  together  with  the  interest  thereof,  and 
the  costs  of  foreclosing,  in  full  payment  and 
satisfaction;  which  money  thus  tendered  the 
respondent  refused  to  accept.  Twelve  days 
thereafter.the  appellant  filed  his  bill  to  redeem. 
j  The  Viet  Chancellor  decreed  a  redemption  of 
j  the  mortgaged  premises;  which  decree  on  ap- 
j  peal  was  reversed  by  the  Chancellor,  and  the 
bill  dismissed  with  costs.  Whereupon  Waller, 
*the  complainant  below,  appealedfrom[*557 
the  decree  of  the  Chancellor  to  this  court, where1 
the  cause  was  argued  by, 

Mr.  A.  Taber.  for  appellant. 
Messrs.  J.  Holmes  and  S.  Stevens,  for 
respondent. 

After  advisement,  the  following  opinions 
were  delivered  : 

By  Chief  Justice  Nelson.  Although  this 
case  is  quite  voluminous,  and  the  points  pre- 
sented somewhat  diffuse,  it  involves  but  a 
single  question,  and  that  is,  whether  Waller, 
the  appellant,  entitled  himself  to  the  benefit 
of  the  purchase  of  the  premises  under  the 
judgment  in  favor  of  Barker  and,  consequent- 
ly, to  the  sheriff's  deed,  by  virtue  of  his  at- 
tempt to  redeem  Oct.  25,  18"33?  If  he  did,  he 
acquired  the  interest  of  Mason,  the  mortgagor, 
in  the  premises  and,  of  course,  the  equity  of 
redemption,  and  is  entitled  to  pay  off  the  mort- 
gage, for  the  purpose  of  so  far  disencumbering 
his  estate.  If  he  did  not  effectually  redeem, 
and  failed  to  acquire  the  interest  of  Mason, 
then  the  respondent  having  by  virtue  of  her 
purchase  become  entitled  to  all  the  estate  that 
Mason  had  in  the  premises,  she  of  course  had 
possessed  herself  of  the  equity  of  redemption, 
and  the  appellant  had  no  right  to  redeem  the 
premises  from  the  effect  of  the  sale  under  the 
mortgage. 

The  idea  that  Waller  may  still  redeem  the 
mortgage,  notwithstanding  Mrs.   Harris  took 
the  interest  of  Mason  under  the  Barker  judg- 
ment, is  altogether- fallacious.     After  that,  he 
is  a  stranger,  for  his  judgment  being  younger, 
is  no  longer  a  lien  on  the  premises;  all  the  es- 
tate of  Mason  (the  defendant  in  the  judgment), 
on  which  it  could  attach,  having  passed  out  of 
j  him  to  Mrs.  Harris,  by  title  paramount.    I  am 
j  aware  it  was  said  that  Mrs.    Harris  lost  the 
benefit  of  her  purchase  by  subsequently  fore- 
l  closing  the  mortgage  and  that  for  that  reason 
Waller's  judgment  comes  in  next  to  it;  and  us 
the  foreclosure  is  not  conclusive  upon  judg- 
ment creditors,  he  thus  makes  out  his  right. 
Thi«  view  is  certainly  ingenious,  and  if  we  are 
bound  to  yeld  to  it,  will  operate  successfully. 
j  *through  the  forms  of  law.  to  cheat  (if  [*7>o8 
|  I  may  be  allowed  the  term)  Mrs.  Harris  out  of 
!  the  purchase  money  paid  on  the  sale  under  the 
I  execution,  for  the  benefit  of  a  junior  judgment 
creditor.  But  the  law  is  subject  to  no  such  re- 
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proach.  After  the  sale  under  the  execution, 
Mrs.  Harris  bought  in  the  mortgage,  and  took 
an  assignment;  thereby  possessing  herself  of 
both  the  interest  of  the  mortgagor  and  mort- 
gagee; the  foreclosure,  therefore,  was  a  work 
of  supererogation  as  regarded  junior  liens  on 
the  equity  of  redemption.  The  whole  estate 
had  been  swept  from  under  them,  and  vested 
in  her  by  title  paramount.  It  is  true  that  her 
title  to  the  equity  of  redemption  under  the  sale 
upon  the  judgment  was  inchoate,  and  has  been 
intercepted,  if  the  appellant  can  maintain  his 
deed  from  the  sheriff,  but  if  not,  as  she  was 
entitled  to  it,  Oct.  25  her  right  became  perfect, 
and  related  back  to  the  day  of  the  sale;  and  on 
that  day,  in  judgment  of  law,  she  was  the  own- 
er of  this  equity.  The  question,  therefore,  in 
any  legal  view  of  the  case,  is  narrowed  down 
to  the  redemption  of  the  sale  under  the  Barker 
judgment. 

Now  it  must  be  borne  in  mind,  that  redemp- 
tion of  lands  under  execution,  is  a  creature  of 
the  Statute,  2  R.  S.,  370-374,  unknown  to  the 
common  law,  and  hence  it  is  obvious  we  must 
look  to  its  provisions  alone  for  the  steps  nec- 
essary to  acquire  a  right  under  it.  Before  the 
Act  of  1820,  Sess.  L.,  167,  the  purchaser  was 
entitled  to  his  deed  on  payment  of  the  purchase 
money,  by  which  the  title  passed  absolutely. 
By  that  Act,  a  system  was  devised,  which,  in 
effect,  extended  a  credit  of  15  months  to  the 
judgment  debtor  from  the  sale;  and  within 
which  time  he,  or  any  assignee  of  his  interest, 
or  any  junior  judgment  creditor,  at  the  respect- 
ive periods  designated  in  the  statute,  upon 
complying  with  certain  conditions  therein  pre- 
scribed, might  redeem  the  purchase  and  take 
the  deed.  The  Act  did  not  prescribe  the  evi- 
dence of  the  existence,  amount  or  ownership 
of  the  judgment  under  which  the  redemption 
was  sought.  The  right  was  put  upon  the  facts, 
i.e.:  1.  The  ownership  of  a  junior  judgment, 
which  was  a  lien;  and  2.  The  payment  of  the 
money  within  15  months.  Upon  this  being 
shown,  the  right  followed.  In  1  Cow.,  443,  the 
!>59*j  court  suggest  that  *an  exemplification 
of  the  judgment  would  be  proper  evidence; 
but  in  4  Id. ,  420,  whether  such  evidence  need 
be  produced  or  not  is  made  to  rest  in  the  dis 
cretion  of  the  sheriff.  To  guard  against  the 
abuse  that  might  grow  out  of  the  arbitrary  ex- 
ercise of  this  discretion,  and  establish  a  fixed 
rule  by  which  parties  could  act  understanding- 
ly  in  the  steps  to  be  taken,  the  Statute  2R.  S., 
373,  sec.  60,  provides  that.  "  To  entitle  any 
creditor  to  acquire  the  title  of  the  original  pur- 
chaser, or  to  become  a  purchaser  from  any 
other  creditor,  pursuant  to  the  foregoing  pro- 
visions, he  shall  present:"  1.  A  copy  of  the 
docket  of  the  judgment  under  which  he  claims, 
etc.;  2.  A  true  copy  of  all  assignments,  veri 
fied  by  affidavit;  and  3.  An  affidavit  of  the 
true  sum  due  on  the  judgment,  etc.  If  any 
meaning  or  effect  is  to  be  given  to  this  section, 
proof  of  the  ownership  of  the  judgment  and 
payment  of  the  money  is  not  enough;  because 
it  declares,  that  to  entitle  the  creditor  to  ac- 
quire the  title  of  the  purchaser,  pursuant  to 
them,  he  must,  in  addition,  furnish  the  afore- 
said evidence;  this  seems  to  be  made  in  terms 
as  imperative  as  the  existence  of  the  judgment, 
or  payment  of  the  money.  This  conclusion  is 
also  greatly  confirmed  by  recurring  to  thecon- 
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sideraiion  before  stated,  t.  e.,  that  this  proceed- 
ing is  a  creature  of  the  statute;  a  complete  sys- 
tem of  itself,  and  a  strict  compliance  with  all 
the  requirements  is  essential,  upon  well  settled 
principles,  in  order  to  claim  a  benefit  under  it. 
I  know  that  statutes  are  sometimes  construed 
to  be  only  directory,  and  then  latitude  is  al 
lowed;  but  it  is  otherwise  where  the  provisions 
are  peremptory.  If  we  also  recur  to  the  defect 
of  the  Law  of  1820,  and  the  danger  of  abuses 
under  it,  through  the  partiality  and  favoritism 
of  the  numerous  officers  charged  with  its  exe- 
cution, we  are  strikingly  admoninished  against 
frittering  away  by  doubtful  construction  this 
salutary  check.  Our  bias  should  incline  in  fa- 
vor of  regulating  discretion,  and  of  adhering 
strictly  to  a  provision  which  will  enable  all 
parties  in  interest,  and  officers  to  act  under- 
standingly  in  either  claiming  or  dispensing  its 
benefits. 

The  reception  of  the  money  cannot,  I  think, 
under  the  circumstances,  prejudice  the  rights 
of  the  respondent.  I  am,  therefore,  in  favor  of 
affirming  the  decree. 

*By  Mr.  Justice  Bronson.     If  the  [*5«O 

appellant  failed  to  effect  a  valid  redemption 
from  the  sale  under  the  Barker  judgment, there 
is  no  ground  on  which  he  can  maintain  a  claim 
to  redeem  from  the  mortgage.  The  sale  on  ex- 
ecution transferred  all  such  interest  as  Mason, 
the  debtor,  had  in  the  land  at  the  time  the  judg- 
ment was  docketed;  and  when  at  the  end  of  15 
months  the  sale  ripened  into  a  title,  it  neces- 
sarily destroyed  the  lien  of  all  junior  iucum- 
brances.  The  lien  of  the  appellant's  judgment 
was  at  an  end,  and  from  that  time  he  was  a 
mere  stranger,  having  neither  right  nor  inter- 
est to  redeem  from  the  mortgage. 

The  fact  that  there  had  been  a  statute  fore- 
closure of  the  mortgage  and  a  purchase  under 
it  by  the  respondent  within  the  15  months, 
cannot  alter  the  case.  That  proceeding  barred 
the  equity  of  redemption  of  the  mortgagor, 
and  all  persons  claiming  title  under  him;  but 
those  who  had  obtained  judgment  liens  on  the 
mortgaged  premises  were  not  affected.  2R.  S., 
546,  sec.  8.  The  Barker  judgment  and  the  sale 
under  it  were  as  little  prejudiced  by  the  fore- 
closure of  the  mortgage  as  was  the  judgment 
of  the  appellant.      Notwithstanding  the  fore- 
closure, both  judgments  continued  to  be  liens 
on  the  property  until  a  title  was  perfected  un- 
der the  first,  and  then  the  lien  of  the  junior 
judgment  was  extinguished.     The  appellant 
must,  therefore,  rest  his  case,  as  he  does  in  the 
bill,  on  the  ground,  not  that  he  is  a  judgment 
|  creditor  merely,  but  that,  being  a  judgment 
i  creditor,  he  redeemed  from  the  sale  under  the 
|  Barker  judgment,  and  thus  acquired  the  title 
•  or  equity  of  redemption  of  Mason,  the  mort- 
!  gagor  and  judgment  debtor. 

This  brings  us  to  the  real  question  in  the 
!  cause.  Was  there  a  valid  redemption  from  the 
i  sale  under  the  Barker  judgment  ?  The  ap- 
]  pellant  delivered  to  the  sheriff  an  execution 
j  which  had  been  issued  on  his  judgment,  but 
!  did  not  present  a  copy  of  the  docket.  The  stat- 
ute declares,  that  to  entitle  a  creditor  to  re- 
i  deem  he  shall  present  to  and  leave  with  the 
'  officer  who  made  the  sale  a  copy  of  the  docket 
i  of  the  judgment  under  which  he  claims,  duly 
i  certified,  etc.  2  R.  S.,  373,  sec.  60.  Thelan- 
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guage  is  too  plain  and  explicit  to  admit  of 
two  interpretations.  The  provision  is,  not  that 
*5O1*]  *the  creditor  may,  but  that  he  shall 
present  a  copy  of  the  docket.  It  is  not  in  the 
alternative,  allowing  a  copy  of  the  docket,  or 
some  other  satisfactory  evidence.  It  is  not  a 
mere  direction  to  the  officer,  but  a  qualification 
of  the  right  of  the  creditor.  He  must  not  only 
have  a  judgment,  but  to  entitle  him  to  redeem 
he  must  present  the  specified  evidence.  There 
is  no  room  for  construction  ;  and  I  do  not  see 
how  we  can  hold  this  a  valid  redemption  with- 
out repealing  the  statute. 

The  Act  of  1820  did  not  prescribe  the  evi- 
dence to  be  produced  by  a  creditor  claiming 
the  right  to  redeem.  The  consequence  was 
that  this  matter  was  left,  in  a  great  degree,  to 
the  discretion  of  the  sheriff  and  his  deputies. 
Different  officers  were  at  liberty  to  adopt  dif- 
ferent rules  of  proceeding  ;  and  the  same  of- 
ficer might  sometimes  receive,  and  at  other 
times  reject  the  same  kind  of  evidence.  Be- 
sidesleavingthe  parties  in  doubt  aud  uncertain- 
ty about  their  legal  rights,  a  wide  door  was 
left  open  for  favoritism  and  injustice.  To  rem 
edy  these  evils,  the  Legislature,  in  1830,  spe 
cially  prescribed  the  evidence  which  should  be 
presented  by  the  creditor  ;  and  thus  made  the 
riguts  of  the  parlies  depend,  not  on  the  dis- 
cretion of  the  officer,  but  on  the  law  of  the 
land.  That  this  was  a  salutary  provision  can 
hardly  be  doubted;  but  if  it  were  otherwise, 
the  remedy  belongs  to  another  branch  of  the 
government. 

In  referring  to  precedents  to  show  how  large 
a  license  had  sometimes  been  taken  in  the  con- 
struction of  statutes,  the  appellant's  counsel 
remarked,  that  there  were  subjects  of  legisla 
tive  regulation  where  no  one,  from  reading  the 
statutes,  could  even  guess  what  was  the  actual 
state  of  the  law  on  those  subjects.  There  is  too 
much  truth  in  this  remark.  But  if  the  courts 
have  sometimes  gone  very  far  towards  taking 
the  place  of  law-makers,  it  is  but  justice  to  say, 
that  of  late  years  they  have  been  striving,  both 
here  and  in  England,  to  get  back  again  into 
their  appropriate  sphere  of  action.  Except  in 
relation  to  a  few  old  statutes  which  were  long 
since  overwhelmed  by  commentaries  an«i  de- 
<is,  the  current  of  authority  ut  the  present 
6($2*]  day  is  in  favor  of  reading  'statutes  ac- 
cording to  the  natural  and  most  obvious  im- 
port ofthe  language  without  resorting  to  sub- 
tle- and  forced  constructions  for  tin-  purpose  of 
either  limiting  or  extending  their  operation. 
Courts  cannot  correct  what  they  may  deem 
oil  her  excesses  or  omissions  in  legislation,  nor 
n  tirve  against  the  occasionally  harsh  operation 
ot  statutory  provisions,  without  the  danger  of 
doing  vastly  more  mischief  than  good.  Let  us 
take,  for  example,  the  Statutes  of  Frauds  and 
of  Limitations,  which  have  filled  our  books 
with  large  adjudications.  Had  the  plain  and 
unequivocal  language  of  those  laws  been  rigid- 
ly followed,  there  would,  undoubtedly,  have 
l>rcn  a  few  cases  of  great  hardship ;  but  when 
it  had  once  been  settled  that  the  statutes  were 
not  to  be  limited  in  their  operation  by  over  re- 
fined and  artificial  interpretations,  men  would 
have  been  able  to  understand  and  govern  them 
M-IVCS  by  the  law  of  the  land,  and  tin  incalcu- 
lable amount  of  legal  controversy  would  have 
been  avoided. 
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In  the  case  at  bar  we  are  asked  to  go  much 
further  then  the  current  of  authority,  either  an- 
cient or  modern,  will  warrant.  We  are  asked  to 
overlook  and  disregard  a  new  provision  intro- 
duced into  the  law  of  redemptions  in  1830,  and 
to  construe   the  statute  just  as  though   the 
I  amendment  had  never  been  made.     There  is, 
j  I  think,  no  principle  upon  which  we  can  hold 
i  this  a  valid  redemption. 

The  respondent,  by  receiving  the  money 
which  had  been  paid"  to  the  sheriff,  did  not 
waive  the  objection  to  the  sufflcency  of  the  re- 
demption. Her  agent  acted  under  the  false 
representation  that  a  copy  of  the  docket  had 
been  presented  to  the  sheriff,  and  when  the 
truth  was  discovered  she  offered  to  refund  the 
money.  It  is  not  material  that  it  was  the  sher- 
iff, and  not  the  appellant,  who  misled  the  re- 
spondent; nor  is  it  important  to  inquire  wheth- 
er the  sheriff  was  governed  by  a  bad  motive. 
It  is  enough  that  the  respondent  acted  upon 
information  on  which  she  had  a  right  to  rely, 
and  which  proved  to  be  false.  Indeed,  if  noth- 
ing whatever  had  been  said,  it  is  difficult  to 
preceive  how  she  could  waive  or  consent  to 
forego  an  objection  without  knowing  that  any 
ground  for  making  it  existed. 

*The  regular  mode  of  testing  the  va-  [*o63 
lidity  of  the  redemption  was  a  direct  proceed- 
ing to  set  aside  the  sheriff  s  deed  ;  and  in  this 
action,  where  the  question  arises  collaterally, 
I  should  have  held  the  deed  conclusive  of  the 
rights  of  the  parties,  if  that  ground  had  been 
taken  at  the  proper  time.  But  the  parties  have, 
I  think,  consented  to  litigate  that  question  in 
this  action.  The  invalidity  of  the  redemption 
was  set  up  in  the  answer  ;  both  parties  have 
taken  proofs  on  the  question,  and  it  has  been 
the  principal  point  of  controversy  in  the  cause. 
Had  the  appellant  excepted  to  the  answer  for 
impertinence  on  the  ground  that  the  validity 
of  the  deed  could  not  be  questioned  in  this  pro- 
ceeding, the  respondent  would  then  have 
moved  the  Supreme  Court,  or  filed  her  cross- 
bill in  the  Court  of  Chancery,  for  the  purpose 
of  avoiding  the  deed.  But  no  exception  to  the 
answer  was  taken.  So  far  as  appears,  the  appel- 
lant suffered  the  cause  to  proceed  to  a  hearing 
and  a  decree  in  the  court  below,  without  any 
question  as  to  this  mode  of  trying  the  right  ; 
and  now,  after  a  decision  against  him  on  the 
merits,  he  objects  for  the  first  time,  and  in  a 
court  of  review,  to  the  form  of  the  remedy. 
The  objection  comes  too  late.  We  cannot  yield 
to  it  without  working  great  injustice. 

It  was  .<*aid  by  the  appellant  s  counsel  that 

the  sheriff,  under  the  Barker  judgment,  sold  in 

one  lot  several   parcels  of  land  which  should 

have  been  put  up  separately,  and  that  the  sale 

was,  consequently,  void.  If  the  objection  were 

well  founded  in  point  of  fact,  and  if  it  could 

be  raised  in  this  collateral  proceeding,  it  is  a 

sufficient  answer  to  it  that  the  question  is  not 

;  made  by  the  pleadings.     The  appellant  in  his 

i  bill  does  not  attempt  any  impeachment  of  the 

|  sheriff's  sale.     On  the  contrary,  he  expressly 

|  affirms  the  sale,  and  claims  a  title  under  it. 

There  is  another  ground  on  which  the  cause 
might,  perhaps,  be  safely  placed.  If  thesher- 
ift  in  his  discretion  might  dispense  with  the 
proof  required  by  the  statute  when  the  appel- 
iant  came  to  redeem,  equity  requires  that  he 
should  have  been  equally  indulgent  to  the  re- 
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spondent.  But  I  forbear  to  examine  that  ques- 
564*]  tion,  preferring  to  rest  my  opinion  *on 
the  broad  ground  that  there  was  no  redemp- 
tion, and  that  the  respondent  has  done  nothing 
to  preclude  herself  from  making  the  objection. 

I  think  the  decree  of  the  Chancellor  is  right, 
and  that  it  should  be  affirmed. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court,  23 
being  present,  voted  in  the  negative. 

Whereupon,  the  decree  of  the  Chancellor  was 
unanimously  affirmed. 

Affirming— 7  Paige,  167. 

Execution  gale— Redemption.  Commented  on-2 
Hill,  58. 

Doubted— 4  Hill,  611;  10  Barb.,  172. 

Cited  in— 7  Hill,  93, 181 ;  1  Denio.  275 ;  4  N.  Y.,  560 ; 
1  Lana.,  416 ;  24  Hun,  561 ;  27  Barb.,  58 ;  6  Leg.  Obs., 
319. 

Statute- Construction  of.  Cited  in— 5  Hill,  538 ;  7 
Hill,  408;  IN.  Y.,  280:  UN.  Y.,  602;  13  N.  Y.,  360:  19 
N.  Y.  67 :  44  N.  Y.,  310  (4  Am.  Rep.,  684);  72  N.  Y.,  530; 
6  Hun,  554  ;  12  Hun,  584 ;  8  Barb.,  664 ;  10  Barb.,  49  : 
23  Barb..  381;  33  Barb.,  206,  638:  45  Barb..  220;  51 
Barb.,  634 :  5  How.  Pr.,  127  ;  22  How.  Pr.,  449 ;  66 
How.  Pr.,  335 ;  12  Abb.  Pr.,  4 :  2  Rob..  254 ;  Deady, 
606 ;  105  TJ.  S.,  99 ;  22  Wis.,  672 ;  26  Wis.,  454 :  76  111.,  41. 


HONE'S  EXECUTORS 

v. 
VAN  SCHAICK  ET  AL. 

Devise  to  Trustees  to  Receive  Rents  and  Profits 
and  Pay  over  to  Childrenfor  Term  of  21  Year*, 
Void — Partition —  Legacies  to  Grandchildren 
—  Whether  Vented  or  Contingent — Part  of  the 
Will  Carried  into  Effect. 

A  devise  of  real  estate  to  executors  in  trust  to  re- 
ceive the  rents  and  profits,  and  pay  over  the  same 
to  the  children  of  the  testator  for  the  term  of  21 
years,  is  void ;  so,  also,  a  power  in  trust  to  make 
partition  at  the  end  of  such  term  is  void. 

Where,  by  the  same  will,  the  testator  grave  to  each 
of  his  grandchildren  who  should  be  living  at  the 
time  of  his  death  the  sum  of  §6,000,  to  be  paid  upon 
their  attaining1  the  age  of  21,  or  marrying,  such 
payment,  however,  to  be  subject  to  the  approbation 
of  the  parents  of  the  grandchildren,  and  the  time  of 
payment  to  be  fixed  by  them :  it  was  held,  that  the 
legacies  were  vested  and  not  contingent,  and  that 
the  power  given  to  the  parents  did  not  prevent  the 
vesting  of  the  legacies. 

The  bequest  of  the  legacies  to  the  grandchildren 
being  in  itself  free  from  objection,  and  having  no 
necessary  conned  ion  with  the  trust  adjudged  to  be 
void,  it  was  held,  that  the  will  in  respect  to  such  leg- 
acies should  be  carried  into  effect,  notwithstanding 
that  the  trusts  created  by  the  will  were  declared 
void.  This  decision  is  in  accord  with  Hawley  v. 
James.  16  Wend.,  «1.  though  not  with  Root  v.  Stuy- 
vesant.  13  Wend.,  257. 

Citations— 14  Wend..  265;  16  Wend.,  61;  18  Wend., 
357 :  1  R.  S.,  7:*4.  sec.  96 ;  773,  sees.  1,  2 ;  11  Wend.,  257. 
259 :  1  Vern..  251. 

A  PPEAL  from  chancery.  The  executors  of 
il-  the  last  will  and  testament  of  John  Hone 
filed  a  bill  in  chancery,  before  the  Vice-Chan- 
ceUor  of  the  First  Circuit,  against  the  widow, 
heirs,  legatees  and  distributees  of  the  deceased, 
to  obtain  a  construction  of  the  will  as  to  the 
validity  of  the  devise  to  the  executors  in  trust. 


NOTE. — Wills— 1.  Perpetuities— Suspension  of  pow- 
er of  alienation.  See  Hawley  v.  James.,  16  Werid.,  60, 
note. 

2.  When  legacy  vests.    See  Paterson  v.  Ellis,  11 
Wend.,  259.  note. 

3.  Construction  of  wills  — When  invalid   in   part 
whether  invalid  in  toto.    See  Salmon  v.  Stuyvesant, 
16  Wend.,  321,  note. 
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In  July,  1831,  the  testator  made  and  published 
his  will,  whereby,  after  a  specific  devise  and 
*bequest  to  his  wife,  he  devised  and  [*5G& 
bequeathed  the  residue  of  all  his  estate,  real 
and  personal,  to  his  executors  for  the  purposes 
of  his  will.  He  directed  the  executors  to  con- 
vert all  his  personal  estate,  with  certain  excep- 
tions, into  cash,  and  to  invest  the  same  in  bonds 
and  mortgages  or  in  stock  of  the  U.  S.,  to  lease 
his  real  estate  in  the  City  of  N.  Y.,  and  to  sell 
the  portion  thereof  lying  out  of  the  city  and  in- 
vest the  same  in  like  manner  as  his  personal, 
estate;  to  the  end  that  the  rents  and  profits,  in- 
terest and  dividends  thence  accruing  might 
form  one  general  fund  for  the  purposes  of  his 
will.  He  then  directed  the  executors  to  pay  cer- 
tain annuities  to  his  widow  and  to  a  niece,  and. 
to  divide  the  residue  of  the  income  of  the  fund, 
from  time  to  time  as  the  same  should  accrue, 
equally  among  his  seven  children  and  the  de- 
scendants of  two  deceased  children.  At  the  ex- 
piration of  21  years  from  the  date  of  the  will, 
or  as  soon  thereafter  as  the  executors  should 
deem  it  discreet,  they  were  directed  to  divide 
the  real  and  personal  estate  among  the  heirs  of 
the  testator  or  their  legal  representatives.  Spe- 
cial directions  were  also  given  as  to  the  manner 
of  making  partition  and  limiting  the  extent  of 
interest  of  the  parties  taking  the  same,  so  that 
the  children  of  the  testator  should  in  no  ca.ce 
take  more  than  a  life  estate  in  the  premises,  the 
ultimate  remainder  being  limited  over  to  their 
descendants  or  the  then  heirs  of  the  testator. 
By  a  codicil  made  in  Aug.,  1831,  the  testator 
made  a  further  bequest  to  his  wife,  and  in- 
creased the  annuities  to  be  paid  to  her  and  to 
his  niece  ;  and  he  gave  to  each  of  his  grand- 
children who  should  be  living  at  the  time  of 
his  death  the  sum  of  $6,000,  to  be  paid  to  them 
respectively  upon  their  attaining  the  age  of  21 
or  marrying;  such  payments,  however,  not  to 
be  made  without  the  approbation  of  the  parents 
of  such  grandchildren  to  be  expressed  in  writ- 
ing; the  testator  desiring,  that,  after  the  child 
was  of  age,  or  married,  the  parents  would  fix  a, 
discreet  and  proper  time  for  the  payment  of  the 
legacies.  These  legacies  were  directed  to  be 
paid  out  of  the  testator's  personal  estate,  and 
all  the  residue  of  the  estate,  real  and  personal, 
was  to  remain  *subject  to  the  provis-  [*5<itt 
ions  of  the  original  will  as  modified  by  the  cod- 
icil.In  1832  the  testator  died, leaving  his  widow, 
seven  children  and  the  descendants  of  two  de- 
ceased children,  him  surviving. 

Upon  the  hearing  of  the  cause  before  the 
Vice- Chancellor,  he  decreed  that  the  devise  of 
the  real  estate  to  the  executors  and  all  the  trusts 
declared  upon  such  devise  were  void,  and  that 
the  direction  to  divide  or  partition  the  real  es- 
tate after  the  expiration  of  the  trust  term  of  21 
years  was  also  void;  but  held,  that  the  bequest 
of  $6,000  to  each  of  the  grandchildren  was 
valid,  and  decreed  the  payment  of  the  same  in 
the  manner  directed  by  the  testator.  This  de- 
cree, on  an  appeal  to  the  Chancellor,  was  af- 
firmed ;  see  the  opinion  of  the  Chancellor,  7 
Paige,  Ch.,  230,  etseq.,  where  also  may  be  seen 
a  more  full  statement  of  the  provisions  of  the 
will  of  the  testator.  A  further  appeal  was  taken, 
removing  the  proceedings  into  this  court, 
where,  after  argument  by  counsel,  and  advise- 
ment by  the  court,  the  following  opinion  was 
delivered: 
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By  Mr.  Justice  Bronson.  Every  estate  is 
void  in  its  creation,  which  is  so  limited  that 
the  absolute  power  of  alienation  may  be  sus- 
pended for  more  than  two  lives  in  being  at  the 
creation  of  the  estate.  The  lives  must  be  desig- 
nated, and  life  must  in  some  form  enter  into 
the  limitation.  No  absolute  term,  however 
short,  can  be  maintained.  The  testator  attempt- 
ed, by  means  of  a  trust  to  receive  rents  and 
profits,  to  render  his  lands  inalienable  for  a 
term,  of  which  more  than  nineteen  years  re- 
mained unexpired  at  the  time  of  his  death. 
This  he  could  not  do.  The  statute  had  forbid- 
den it.  The  whole  trust  estate,  and  the  remain- 
ders limited  upon  it,  are  consequently  void. 
Cotter  v.  Lorillard,  14  Wend..  265;  Haioley  v. 
Jam**,  16  Id.,  61.  The  power  in  trust  to  make 
partition  at  the  end  of  the  term,  is  subject  to 
the  same  objection  as  the  trust.  It  works  an  il- 
legal suspense  of  the  power  of  alienation.  That 
this  may  be  the  effect  of  a  power  in  trust,  and 
that  the  power  will  then  be  void,  has  been  ad- 
judged by  this  court  in  the  cases  already  men 
tioned. 

567*]  *The  testator  left  seven  children,  and 
grandchildren  representing  two  other  children, 
his  heirs  at  law,  to  whom  the  estate  descended, 
subject  to  the  execution  of  the  power.  They 
took  by  descent,  not  by  devise  ;  and  whether 
they  will  ever  take  anything  under  the  will  de- 
pends on  their  surviving  the  term.  The  division 
is  to  be  made  among  the  heirs  of  the  testator, 
and  such  persons  as  may  be  their  legal  repre- 
sentatives at  the  end  of  the  21  years.  Several 
grandchildren  of  the  testator  were  born  be- 
tween the  time  of  his  death  and  the  filing  of  the 
bill.  These  and  other  grandchildren  and  other 
more  remote  descendants  of  the  testator,  who 
were  not  in  being  at  the  time  of  his  death,  and 
who  may  not  be  born  until  the  last  day  of  the 
terra,  may  be  entitled  to  share  in  the  partition. 
It  is  evident,  therefore,  that  at  no  time  during 
the  term  can  such  an  absolute  fee  in  the  land 
be  conveyed  as  may  not  be  defeated,  either  in 
whole  or  in  part,  by  the  execution  of  the  power. 
It  could  not  be  done  if  all  mankind  were  to 
join  in  the  conveyance. 

In  Root  v.  Stuyvenant,  18  Wend.,  257,  all  the 
justices  of  the  Supreme  Court  were  of  opinion 
that  the  power  of  appointment  was  valid,  al- 
though there  was  a  possible  mode  of  execution 
which  the  law  would  not  permit.  That,  how- 
ever, was  a  power  which  the  grantees  might  ex- 
ecute or  noc,  at  their  pleasure.  It  imposed  no 
duty  on  the  tenants  for  life:  it  did  not  require 
them  to  do  an  illegal  act.  But  this  is  a  special 
power  in  trust,  and  is  imperative.  It  imposes  a 
duty  on  the  gran  tees,  the  performance  of  which 
may  be  compelled  in  equity  for  the  benefit  of 
the  parties  interested.  1  R  S., 734.  sec.  96.  The 
testator  has  directed  such  a  division  and  con- 
veyance of  his  estate  at  the  end  of  the  term  as 
the  law  Int.-.  forbidden.  Such  a  power  cannot, 

I  i iii nk,  be  upheld  for  any  purpose. 

No  distinction  was  made  on  the  argument  be- 
tw.rn  the  real  and  personal  property  included 
in  the  trust.  1  R.  8..  773.  seca.  1,  2. 

The  only  remaining  question  relates  to  the 
bequest  of  $6.000  to  each  of  the  grandchildren 
of  the  testator  living  at  the  lime  of  hi*  death. 

I 1  is  said  that  these  are  contingent,  not  vested 
ftOH*}  "legacies;  and  that  the  contingency  is 
of  such  a  nature  an  to  work  an  illegal  suspense 
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of  the  absolute  ownership  of  the  property.  1 
R.  S.,  773,  sees.  1,  2.  If  this  were  in  truth  a. 
contingent  bequest;  if  the  legatees  were  only 
to  take  on  condition  that  they  respectively  at- 
tained the  age  of  21  years  or  married,  anil  oa 
the  further  condition  that  their  parents  fixed 
on  a  time  for  the  payment  of  the  legacies,  there 
would  be  no  illegal  suspense  of  the  absolute 
ownership  of  the  property  The  gift  would  in 
that  case  either  vest  in  each  of  the  legatees  at 
some  period  during  his  life,  or  never  vest  at  all; 
and  the  power  of  disposing  of  the  property 
could,  at  the  most,  only  be  suspended  for  a  sin- 
gle life. 

But  I  think  the  legatees  severally  took  a 
vested  interest  immediately  on  the. death  of  the 
testator.  Where,  as  in  this  case,  there  is  a  pres- 
ent absolute  gift,  postponing  the  time  of  pay- 
ment to  a  future  day,  does  not  render  the  leg- 
acy contingent.  Paterson  v.  Ellis,  11  Wend., 
259.  If  the  testator  had  stopped  after  direct- 
ing the  legatees  to  be  paid  upon  their  attaining 
respectively  the  age  of  21  years  or  marrying, 
the  legacies  would  clearly  have  been  vested. 
The  clause  which  follows  requiring  the  appro- 
bation of  the  parents,  cannot  alter  the  case. 
It  only  provides  for  a  further  postponement  of 
the  time  of  payment  The  gift  is  still  absolute. 
The  parents  of  any  legatee  have  no  other  pow- 
er over  his  legacy  than  that  of  fixing  a  discreet 
and  proper  time  for  the  payment.  A  discre- 
tionary power  of  this  kind  will  not  prevent  the 
vesting  of  a  legacy.  Churchill  v.  Speake,  1 
Vern.,  251. 

If  the  legatees  took  vested  interests  on  the 
death  of  the  testator,  there  neither  is  nor  can 
be  any  suspense  of  the  absolute  ownership  of 
the  property.  Although  the  time  of  payment 
has  not  arrived,  there  are  persons  in  being  who 
can  convey  a  perfect  title  to  the  property,  in- 
cluding the  right  of  present  enjoyment.  If 
this  cannot  be  done  by  the  legatees  and  execu- 
tors together,  it  certainly  may  be  accomplished 
by  joining  with  the  next  of  kin  to  the  testator. 

Although  that  part  of  the  will  which  relates 
to  the  trust  is  illegal  and  void,  it  has  not  been 
pretended  that  another  independent  provision, 
*which  is  in  itself  free  from  objection  [*5OJ> 
must,  consequently,  be  overthrown.  The  coun- 
sel seem  to  have  been  agreed  that  the  rule  of 
the  common  law  and  of  our  statute  is  still  in 
force,  and  that  the  intention  of  the  testator,  so 
far  as  it  is  consistent  with  the  rules  of  law, 
must  be  carried  into  effect,  notwithstanding 
the  decision  of  this  court  in  Root  v.  Stuyrtnant, 
18  Wend..  25?.  That  case  is  in  direct  conflict, 
on  this  point,  with  the  decision  of  this  court  in 
Hawlty  v.  Jame*,  and  seems  only  to  be  regard- 
ed as  an  adjudication  between  the  amicable 
parties  then  before  the  court,  and  not  as  a  pre 
cedeut  which  can  affect  the  rights  of  third  per- 
sons. 

I  have  arrived  at  the  following  conclusions: 
The  trust  to  receive  rents  and  profits,  and 
the  power  in  trust  to  make  partition,  are  ille- 
gal and  void.  The  bequest  of  legacies  to  the 
grandchildren,  having  no  necessary  connection 
with  the  illegal  trust,  and  l>eing  in  Itself  free 
from  objection,  is  valid.  These  are  the  only 
questions  which  were  discussed  on  the  argu- 
ment, and  in  relation  to  each  of  them  I  think 
the  decree  of  the  Court  of  Chancery  was  riant 
and  that  it  should  be  affirmed. 
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Whereupon,  the  decree  of  the  Chancellor  was 
unanimously  affirmed. 

Afflrraing-7  Paige,  221. 

Witt  void  in  part— When  effect  wtilbe  given  to  resi- 
due. Cited  in— 1  Hill,  463 ;  11  Hun,  461 ;  5  Sandf.,371; 
7  Bos.,  307 ;  8  Bos.,  478. 

Perpetuities— Suspension  of  power  of  alienation. 
Distinguished— 7  Barb.,  598. 

Cited  in— 1  Sandf.  Ch.,  395:  2  Sandf.  Ch.,  379:  3 
Barb.  Ch..  307  ;  5  N.  Y.,  417;  18  N.  Y.,  107  :  72  N.  Y., 
563 ;  11  Hun,  461 :  23  Hun,  229 ;  28  Hun,  605 ;  47  Barb., 
260  :  56  How.  Pr.,  343. 


57O*]  *DYETT  ET  ux.,  Impleaded  with  oth- 
ers, Appellants, 

AND 

THE    NORTH  AMERICAN    COAL  COM- 
PANY, Respondents. 

Husband  and  Wife — Pleading  and  Practice — 
Parties — Separate  Estate  of  Wife  in  Hands  of 
Trustees,  is  Chargeable  in  Equity  with  Debts 
Contracted  for  Benefit  of  Such  Estate. 

The  separate  estate  of  a  feme  covert  in  the  hands 
•of  trustees,  is  in  equity  chargeable  with  debts  con- 
tracted for  the  benefit  of  the  estate.  So  such  estate 
is  chargeable  where  a  portion  of  it  has  been  con- 
verted into  other  property  in  conformity  to  the 
provisions  of  the  trust  deed,  and  a  debt  is  contract- 
ed for  the  benefit  of  such  substituted  property. 

Ordinarily,  in  a  suit  in  equity  against  husband 
and  wife,  where  they  unite  in  the  answer,  and  the 
answer  is  sworn  t<5  by  the  husband  alone,  such  an- 
swer is  deemed  the  answer  of  the  husband  only ;  but 
where  the  suit  against  them  is  in  respect  to  the  sep- 
arate estate  of  the  wife,  and  she  unites  with  the 
husband  in  signing  the  answer  which  contains  ad- 
missions of  the  cause  of  action,  on  appeal  the  wife 
will  be  held  bound  by  such  admissions,  although  the 
husband  alone  swore  to  the  answer:  it  is  then  too 
late  to  object  that  she  did  not  swear  to  the  answer. 

It  seems  that  where  a  feme  covert  is  proceeded 
against  in  respect  to  her  separate  estate,that  though 
the  husband  must  be  made  a  party  defendant,  the 
subpoena  to  answer  must  be  personally  served  on 
her,  and  in  all  other  respects  in  the  conduct  of  the 
suit  she  must  be  treated  as  a.  feme  sole. 

Citations— 3  Maule  &  8..  562,  575 : 17  Johns..  548, 585; 
«  Ves..  486 ;  1  Ves.,  Jr..  277  :  Clancy.  Husb.  &  W..  ch. 
11,  pp.  358-365.  Am.  ed..  1828 ;  2  Johns.  Ch.,  139 ;  2 
Greenl.,  373:  9  Price.  556,  563:  2  Myl.  &  K.,  678:  1 
Sim.  &  Stu.,  161, 162 ;  10  Ves.,  442 ;  1  Hoffm.  Ch.  Pr.. 
232. 

A  PPEAL  from  chancery.  The  respondents 
-/JL  filed  a  bill  in  chancery,  before  the  Vice- 
Chancellor  of  the  First  Circuit,  against  the  ap- 
pellants and  others,  asking  for  a  decree  sub 
jecting  the  income  of  certain  trust  property  to 
the  payment  of  a  debt  due  to  them,  for  a  quan- 
tity of  coal  furnished  on  the  order  of  Joshua 
Dyett,  which  was  appropriated  jn  the  carrying 
on  of  a  cotton  factory,  into  which  a  portion  of 
the  trust  property  had  been  converted.  The 
trust  property  sought  to  be  charged  is  a  lot  iu 
the  City  of  N.  Y.,  on  which  there  is  a  dwell- 
ing house  erected,  and  in  respect  to  which  a 
•deed  in  trust  was  executed  by  Joshua  Dyett 
and  Jesse  Ann,  his  wife,  to  certain  trustees  in 
Sep.,  1821.  The  house  and  lot  belonged  to 
Mrs.  Dyett  previous  to  her  marriage,  and  the 
deed  in  trust  was  executed  in  pursuance  of  an 
ante  nuptial  contract.  The  trusts  were,  that 
the  trustees  with  the  consent  and  approbation 
of  Dyett  and  his  wife,  should  sell  and  convey 
the  premises,  and  invest  the  proceeds  of  the 
sale  either  in  other  real  estate  or  in  public 
stocks.,  and  permit  Dyett  to  receive  the  rents 
and  profits,  or  income  of  the  trust  estate  dur- 


ing  coverture,  for  the  use  of  himself  and  wife 
*In  May.  1828,  the  trustees,  with  the  [*57  1 
consent  and  approbation  of  Dyett  and  his  wife, 
executed  a  mortgage  upon  the  house  and  lot  to 
the  amount  of  $15,000,  in  part  payment  of  a 
cotton  factory  purchased  by  them  as  trustees. 
After  the  purchase,  Dyett  and  wife  went  to 
reside  in  the  vicinity  of  the  factory,  and  from 
the  income  thereof  derived  to  some  extent  at 
least  their  support  and  maintenance.  Prom 
1826  to  1830,  one  C.  M.  Livingston  had  charge 
of  the  factory,  and  managed  its  concerns  as 
agent,  with  the  approbation  of  the  then  sole 
acting  trustee.  Dyett  residing  near  the  fac- 
tory, was  permitted  by  the  agent  to  take  the 
superintendence  of  the  factory  and  its  con- 
cerns, and"  in  July,  1828,  he  purchased  of  the 
respondents  a  quantity  of  coal,  which  was 
principally  consumed  in  the  business  of  the 
factory.  He  drew  on  the  agent  for  the  price 
of  the  coal  at  60  days,  which  draft  was  accept- 
ed by  the  agent,  but  not  paid  at  maturity.  The 
factory  having  been  sold  in  1830,  under  a  de- 
cree of  the  Court  of  Chancery,  in  a  suit  prose- 
cuted by  one  Chapman  against  Dyett  and  his 
wife,  the  respondents,  in  1831,  filed  their  bill 
against  Dyett  and  wife  and  the  trustees,  pray- 
ing that  their  debt  might  be  directed  to  be  paid 
out  of  the  income  of  the  house  and  lot  in  N.Y. 
To  the  bill  thus,  filed,  an  answer  was  put  in  by 
Dyett  and  his  wife,  signed  by  both,  but  sworn 
to  only  by  the  husband.  The  wife  did  not  ap- 
pear by  guardian,  but  by  attorney.  The  an- 
swer substantially  ad-mitted  the  facts  as  above 
stated. 

The  bill  was  dismissed  by  the  Vice-Chancel- 
lor, with  costs.  The  complainants  appealed  to 
the  Chancellor,  who  reversed  the  decree  of  the 
Vice- Chancellor,  and  adjudged  the  debt  due  to 
the  complainants,  together  with  the  costs  in 
the  original  suit  and  upon  the  appeal,  to  be 
paid  out  of  the  income  of  the  trust  estate.  See 
the  case  more  fully  stated  and  the  opinion  of 
the  Chancellor,  7  Paige  Ch.,  9,  etseq.  Dyett  and 
wife  appealed  to  this  court,  where  the  cause 
was  argued  by, 

Messrs.  M.  Hoffman  and  B.  F.  Butler, 
for  appellants. 

Messrs.  J.  Blunt  and  S.  Stevens,  for  re- 
spondents. 

*  After  advisement  the  following  [*572 
opinion  was  delivered: 

By  Mr.  Justice  Cowen.  I  concur  with  the 
ChanceUoi',  that  the  debt  in  question  was 
chargeable  upon  the  wife's  interest  in  the 
Broadway  house  and  lot.  It  is  plain  that  the 
opinion  of  the  Vice- Chancellor  would  have  been 
the  same,  had  he  not  felt  a  difficulty  in  seeing 
that  the  Broadway  property  and  factory  made 
parts  of  one  and  the  same  trust  estate.  It  ap- 
pears to  me  that  it  is  impossible  to  separate 
them.  Originally,  to  be  sure,  the  marriage  set- 
tlement was  confined  to  the  Broadway  prop- 
erty; but  it  is  not  denied  that  in  pursuance  of 
the  very  deed  of  settlement,  that  identical 
property  was  made  instrumental  in  the  pur- 
chase of  the  factory.  A  parf  was  taken  from 
the  Broadway  property  and  invested  in  the 
factory,  by  the  trustees,  with  the  consent  of 
Dyett  and  his  wife,  the  cestuis  que  trust.  The 
factory,  therefore,  in  the  eye  both  of  law  and 
equity,  became  substituted  for  that  portion  of 
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the  Broadway  property  which  was  deducted  in 
order  to  the  purchase.  In  legal  effect,  it  be- 
came a  part  of  the  Broadway  property,  sub- 
ject to  the  same  trusts,  and  to  be  read  as  a  part 
of  the  original  deed.  Taylor  v.  Plumer,  3 
Maule  &  S.,  562,  575.  In  this  sense  the  coal, 
being  purchased  by  Mrs.  Dyett  for  the  benefit 
of  the  factory,  is  but  another  mode  of  saying 
that  it  was  for  the  use  of  the  original  trust 
property,  the  house  and  lot  itself. 

I  have  supposed  that  Mrs.  Dyett  made  the 
contract  for  the  coal.  I  am  aware  that  this  is 
denied,  and  correctly,  so  far  as  her  personal 
contract  is  in  question.  But  the  denial  is  car- 
ried further,'  by  saying  that  she  never  assented 
to  the  appointment  of  Livingston  as  agent 
of  the  factory,  who  it  is  agreed  did  assume  to 
be  agent,  and  as  such  to  make  the  contract. 
It  is  sufficient,  however,  that  the  fact  of  her 
assent  is  not  denied,  but  expressly  admitted 
by  the  joint  answer  of  Joshua  Dyett  and  her- 
self. It  is  said  that  such  an  answer  is  not  to 
affect  her  interests,  although  she  joined  in  it; 
that  still  it  is  but  the  answer  of  the  husband; 
and  this  I  agree  is,  in  general,  so.  I  am  not 
aware,  however,  that  the  rule  has  ever  been 
applied  to  a  wife  who  is  sued  in  respect  to  her 
573*]  Separate  estate.  The  bill  is  in  the  nat- 
ure of  an  action  at  law  against  her  for  the  re- 
covery of  a  debt;  and,  although  her  person  is 
not  liable,  she  is  proceeded  against,  in  respect 
to  her  estate,  as  &feme  note.  Having  an  estate, 
which  she  is  capable  of  charging  by  her  con- 
tract in  the  first  instance  as  a  feme  sole,\t  seems 
to  follow  that  her  admissions,  by  way  of  an- 
swer or  otherwise,  are  to  be  received  in  evi- 
dence against  her.  A  single  woman  sued  at 
law  may  .confess  the  action.  Being  liable  as 
such  in  chancery,  she  may  do  the  same  thing 
as  to  the  bill,  and  of  course  may  admit  any 
single  fact  tending  to  that  consequence.  Where 
her  separate  estate  is  completely  distinct  and, 
as  here,  independent  of  her  husband, she  seems 
to  be  regarded  in  equity,  as  respects  her  power 
to  dispose  of  or  charge  it  with  debts,  to  all  in- 
tents and  purposes  as  afeme  sole,  except  in  so 
fur  as  she  may  be  expressly  limited  in  her 
powers  by  the  instrument  under  which  she 
takes  her  interest.  Jaques  v.  M.  E.  Ch.,  17 
.Johns.,  548.  585.  and  cases  there  cited  by  Mr. 
J.  Platt.  It  follows,  according  to  the  same  case, 
that  she  may  deal  with  her  husband  by  grant- 
ing the  estate  to  him,  or  appropriating  the  es 
lute  or  its  income  to  his  benefit.  She  may, 
therefore,  sue  or  be  sued  by  her  husband,  or 
lire  »me  a  substantial  party  against  or  at  the 
suit  of  others.  With  regard  to  the  form  of  pro 
cceding.il  is  true  that  she  must  sue  by  herpro- 
fhfin  ami.  or  her  husband  may,  by  her  «-'>n 
-•nt.  be  joined  with  her  against  a  third  person. 
So  he  must  be  made  a  party  defendant  with 
II-T  when  she  issued;  but  he  is  then  merely  a 
formal  party;  the  subprrna  must  be  served, not 
a-i  in  ordinary  cases,  on  the  husband  alone, but 
on  the  wife,  and  if  he  be  absent  beyond  the 
jurisdiction  of  the  court,  the  formality  maybe 
dNpriisrd  with  and  the  wife  compelled  to  an- 
swer alone.  Clancy,  Husb.  and  Wife.  ch.  11, 
pp  858-865,  of  Am.  ed.  of  1828.  and  raws  cit- 
ed; 2  Johns.  Ch.,  189.  In  common  rases  the 
Aiibprrna  is  served  on  the  husband  alone, 
though  the  suit  be  against  him  and  his  •wife; 
and  he  then  answers  for  both.  Ferguton  v. 
WKND.  20. 


Smitji,  2  Johns.  Ch.,  139;  and  according  to  the 
late  cases  of  Hodgson  v.  Merest,  9  Price.  556, 
563,  and  Elston  v.  Wood,  *2  Mylne  &  [*574 
K.,  678,  the  answer  amounts  to  no  more,  al- 
though the  wife  join  in  it.  In  that  case  an  or- 
der may  be  obtained,  for  good  cause,  that  she 
answer  separately,  and  she  becomes  a  substan- 
tial party  to  the  suit  "only  from  the  time  of 
the  order."  Jackson  v.  Hauxrrth,!  Sim.  &  Stu., 
161,  162;  Carleton  v.  M' Ernie,  10  Ves.,  442. 
Then  and  then  only  can  the  answer  be  read 
against  her  as  evidence;  and  although  a  joint 
answer  put  in  by  the  husband  admit  the  alle 
gations  in  the  bill,  they  must,  according  to 
Hodgson  v.  Merest  and  Mston  v.  Wood,  be 
proved.  In  both  these  cases  the  admissions  in 
the  joint  answer  were  rejected  as  incompetent, 
and  the  decree  against  the  wife  proceeded  on 
independent  proof.  For  all  this,  I  can  see  no 
reason  except  that  she  is  but  a  formal  party,  a 
mere  cipher,  neither  served  with  process,  nor 
appearing,  having  no  copies,  notice,  solicitor 
or  counsel  independent  of  her  husband;  every- 
thing passing  under  his  exclusive  control.  But 
the  practice  in  such  case,  says  Mr.  Hoffman, 
is  "inapplicable  where  the  wife's  separate  es- 
tate is  proceeded  against.  There  she  must  be 
served  with  a  subposna  personally,  and  if  ab- 
sent, an  advertisement  under  the  statute  must 
be  resorted  to."  1  Hoffm.  Ch.  Pr.,  232.  In 
Jones  v.  Harris,  9  Ves.,  486,  where  the  wife 
had  not  been  served.  Ld.  Eldon  said  "that 
where  the  service  is  upon  the  husband,  not 
merely  seised  or  entitled  in  right  of  his  wife, 
and  the  plaintiff  seeks  satisfaction  out  of  the 
separate  estate  of  the  wife,  if  she  is  considered 
&feme  sole  for  other  purposes,  she  must  be  so 
for  that  purpose  also."  In  LUlia  v.  Airey,  1 
Ves.,  Jr.,  277,  Ld.  Thurlow  said:  "The  hus- 
band is  more  a  formal  party  than  anything  else; 
for  the  plaintiff  really  goes  against  the  wife  in 
respect  to  her  separate  maintenance."  Thus 
her  case  is  entirely  reversed.  She  is  primarily 
if  not  solely  liable,  and  like  every  other  step  in 
the  defense,  the  answer  is  her  independent  act 
as  a  feme  sole.  It  would  not  be  denied  that  the 
joint  answer  of  a  partner  would  bind  him,  and 
she  is  more  than  a  partner.  We  are  to  intend 
that  she  had  full  notice  from  the  beginning, 
and  that  her  solicitor  and  counsel  have  con- 
ducted the  suit  as  one  really  against  her.  The 
answer  is  signed  by  Jesse  Ann  Dyett,  though 
sworn  to  by  J.  Dyett,  her  husband  only.  It 
*purports  throughout  to  be  their  joint  [rf57f> 
and  several  answer.and  fully  admits  the  agency 
of  Livingston.  Bv  signing  the  answer  Mrs.  Dy- 
ett has  adopted  that  admission.  It  was,  there- 
fore, evidence  against  her  in  the  particular 
cause  as  it  would  be  in  any  other,  and  that. to- 
gether with  the  other  proofs,  clearly  fastens 
the  debt  upon  her  separate  estate,  to  the  extent 
decreed  by  the  Chanctllor.  The  solicitor  for 
the  complainants  had  a  right, as  in  other  rnses. 
to  waive  her  oath  to  the  answer;  and  it  is  not 
to  be  tolerated  that  she  should,  after  having 
led  the  complainants  to  act  upon  her  answer  at 
the  hearing,  without  objection,  for  the  first 
time  in  this  court,  as  far  as  we  can  see,  deny 
its  legal  force  upon  a  defect  of  form  which  ft 
was  her  business  to  avoid.  Even  if  the  objec- 
tion be  well  founded,  it  should  lmvel>ccn  made 
below,  where  alone  it  could  have  been  proper- 
ly obviated.  In  llodgwn  v.  Merent.  the  answer 
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being  rejected,  the  cause  stood  over  for  proof 
upon  terms,  and  the  proof  was  finally  ob- 
tained. 

Livingston  being  the  agent  of  Mrs.  Dyett  in 
respect  to  the  factory,  it  follows,  as  we  have 
seen,  that  a  debt  contracted  by  her  is  chargea- 
ble upon  the  whole  of  the  trust  estate, in  which 
this  is  involved  as  a  part. 

It  is  obvious  that  the  credit  was  not  given 
for  the  coal  to  Joshua  Dyett  individually. 
There  is  full  evidence  not  only  that  it  was,  in 
fact,  furnished  for  the  use  of  the  factory,  but 
the  agent  of  the  respondents  might  and  prob 
ably  did  collect,  from  the  face  of  the  bill,  that 
the'whole  was  a  factory  transaction.  I  am  not 
aware,  however,  that  such  knowledge  was  nec- 
essary. I  take  it  to  be  sufficient  that  the  debt 
was,  in  truth,  contracted  for  the  benefit  of  the 
trust  estate.  Upton  v.  Gray,  2  Green!.,  373. 

The  decree  of  the  Court  of  Chancery  should, 
therefore,  be  affirmed. 

All  the  members  of  the  court,  with  but  one 
exception,  concurring  in  this  opinion,  the  de- 
cree of  the  Chancellor  was  accordingly  affirmed. 

Affirming— 1  Paige,  9. 

Feme  covert— Separate  estate  of— With  what  charge- 
able. Cited  in— 1  Sandf .  Ch..  26 ;  2  Sandf.  Ch.,  288 ;  6 
N.  Y.,  582 : 18  N.  Y..  278 : 37  N.  Y.,  39  :  3  Trans.  App.. 
60:  4  Trans.  App.,  73;  1  Hun,  129;  21  Barb.,  292,  549. 
553 :  60  Barb.,  463;  15  How.  Pr.,  109 ;  17  How.  Pr.,  176 : 
35  How.  Pr.,  221 :  4  Abb.  Pr.,  475:  6  Abb.  Pr.,  11:  3 
Sandf.,  191 ;  4  Duer.,  227  ;  3  E.  D.  S.,  677  :  2  Hilt.,  479 ; 
2  Am.  Rep.,  550  (46  Mo.,  544):  5  Am.  Rep.,  882  (20  Ohio 
St.,  386). 

Treated  as  feme  sole  in  matters  respecting  separate 
estate.  Cited  in-36N.  Y.,  642;  4  Lans.,  167,  422;  1 
Hun,  129 ;  4  Barb..  414.  555  ;  10  Barb..  604 ;  3  T.  &  CM 
683 :  8  How.  Pr.,  509 ;  12  How.  Pr.,  335 ;  9  Abb.  N.  S., 
173 ;  3  Sand  f .,  540 ;  2  Leg.  Obs.,  156 ;  8  Leg.  Obs.,  193 ; 
32  Cal..  385. 


576*]      *BARHEYDT,  Appellant, 

AND 

BARHEYDT  ET  AL.,  Respondents. 

Devise  with  Charge  upon  Devisee — Fee.  by  Impli- 
cation—  Grandson — Effect  of  Introductory 
Clause. 

A  devise  of  the  upper  half  of  a  farm  to  a  son  of 
the  testator,  and  of  the  lower  part  of  same  farm  to 
a  son  of  such  son,  without  words  of  perpetuity  in 
the  devise  to  either,  but  with  a  condition  annexed 
that  the  son  shall  pay  certain  legacies  to  his  broth- 
ers and  sisters,  gives  a  fee  by  implication,  as  well  to 
the  grandson  as  to  the  son. 

The  introductory  clause  of  a  will  evincing  the  in- 
tent of  the  testator  to  dispose  of  all  his  worldly  es- 
tate, has  not  the  effect  to  enlarge  the  estate  devised, 
unless  the  words  of  disposition  in  the  clause  of  de- 
vise are  connected  in  terms  or  sense  with  the  in- 
troductory clause,  and  import  more  than  a  mere 
description  of  the  property. 

Citations— Cro.  Eliz.,  204, 379:  Cro,  Jac.,  599 ;  Willes, 
138,  140 :  Cowp.,  356;  3  T.  R..  a%  :  5  T.  R..  13 ;  5  East, 
87,  92,  98 :  2  Pow.  Ch.,  19.  388.  389,  394,  Jarm.  ed.;  6 
Co.,  16 a;  2 Mod.,  26. 

APPEAL  from  chancery.  Jacobus  Barheydt 
and  others,  heirs  at  law  of  John  I.  Bar- 
heydt, filed  a  bill  in  chancery  for  the  partition 
of  certain  premises,  which  had  been  devised 
by  the  ancestor  to  his  grandson,  John,  the  son 
of  his  son  John,  the  appellant  in  this  cause; 
the  complainants  below  contending  that  the 


NOTE.— WiUs— Devise  with  chargeupon  the  devisee. 

Fee  foj/  implication.  See  Jackson  v.  Martin,  18 
Johns.,  31.  note ;  Spraker  v.  Van  Alstyne,  18  Wend., 
200,  note. 
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devise  to  the  grandson  gave  a  mere  life  estate, 
and  that  the  devisee  having  died,  the  propeny 
had  descended  to  the  heirs  at  law  of  the  testa- 
tor. The  ancestor,  Mar.  29,  1808,  made  hia 
last  will  and  testament,  whereby,  after  declar- 
ing his  intent  to  dispose  of  such  worldly  estate 
as  he  had  been  blessed  with,  his  just  debt* 
being  first  thereout  paid  and  satisfied,  proceed- 
ed as  follows:  "I  give,  demise  and  dispose  of 
the  same  in  the  following  manner  and  form: 
First,  I  give  and  bequeath  to  my  oldest  son, 
Jacobus,  the  brick  house,  etc.  Item.  1  give 
and  bequeath  unto  my  son  Jerone  the  meadow, 
etc.;"  and  then  followed  the  clause  upon  which 
the  question  in  this  case  arose,  in  these  words; 
"Item.  I  give  and  bequeath  unto  my  son,  John, 
the  upper  just  half  of  my  farm  lying  about  six 
miles  west  of  the  City  of  Schenectady,  where 
my  said  John  now  lives.  Item.  I  give  and 
bequeath  unto  John,  son  of  my  son  John,  the 
lower  part  of  said  farm  where  my  son,  John, 
now  lives;  but  my  son  must  give  out  of  said 
estate  to  my  daughter.  Mary,  £100;  also  my 
daughter,  Alida,  £100;  also  to  Helena,  daugh- 
ter of  my  daughter  Mary.  £100:  also  £200  unto 
my  *son  Henry."  He  then  proceeded  [*57  7 
as  follows:  "Also,  I  give  and  bequeath  unto 
my  son,  Henry,  my  pasture,  which  I  pur- 
chased of ,  etc. ;  also,  my  son,  Jacobus,  must 
pay  unto  my  son.  Henry,  out  of  my  estate  be- 
queathed to  him,  £200.  The  whole  of  the  above 
payments  to  be  made  by  my  sons,  John  and 
Jacobus,  shall  commence  by  the  term  of  four 
years  after  my  decease."  John,  the  grandson, 
died  in  1817,  under  the  age  of  21  years,  un- 
married and  without  issue,  leaving  his  father, 
the  appellant  in  this  case,  him  surviving.  The 
testator  died  in  1813,  leaving  four  sons  and 
two  daughters  him  surviving.  In  1826,  the 
bill  in  this  cause  was  filed.  John  S.  Barheydt, 
the  appellant,  put  in  an  answer,  insisting  that 
by  the  will  an  estate  in  fee  in  the  premises  <>f 
which  partition  was  sought,  was  given  to  the 
grandson  of  the  testator,  and  that,  on  the  death 
of  the  grandson,  the  property  descended  to 
him  as  the  heir  at  law  of  his  son. 

The  cause  was  submitted  to  the  Chancellor 
on  the  pleadings  and  proofs,  and  the  following 
opinion  was  delivered  by  him: 

"From  the  language  of  the  whole  will,  when 
taken  in  connection  with  the  testimony  as  to 
the  manner  of  occupation,  I  think  the  testator 
intended  to  give  the  whole  of  the  five  tracts  io 
the  devises  to  his  son  John  S.,  and  to  the  grand- 
son, by  the  description  of  "my  farm  lying 
about  six  miles  west  of  the  City  of  Schenc  c- 
tady,  where  my  son,  John,  now  lives."  Jolm 
S.  is,  therefore,  entitled  to  the  whole  of  the 
upper  half  of  the  farm,  as  composed  of  the 
five  tracts,  under  the  direct  devise  thereof  10 
him  by  the  will;  but  as  the  lower  half  of  the 
farm  was  devised  to  the  grandson  without  any 
words  of  limitation  to  create  a  fee,  and  there 
was  no  legacy  or  other  charge  upon  the  dev- 
isee personally,  in  respect  of  the  estate  or  prop- 
erty devised  to  him,  the  law  is  wel[  settled  that 
he  only  took  an  estate  for  life  in  the  lands  de- 
vised, and  that  half  of  the  farm  on  his  death 
belonged  to  the  general  heirs  of  the  testator  l>y 
descent,  as  property  undisposed  of  by  the  will. 
See  Jackson  v.  Bull,  10  Johns.,  149;  "Jackson  v. 
EmMer,  14  Id.,  198.  The  same  difficulty  exists 
as  to  the  devises  to  some  of  the  children  of  the 
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testator,  and  perhaps  to  all  the  devisees,  as  the 
o  7  8*]  devises  *to  Henry  and  Jerone  are  not 
subject  to  any  charges  whatever,  and  the  leg- 
acies charged  upon  the  shares  of  Jacobus  and 
John  8.  are  directed  to  be  paid  by  them  out  of 
the  estate  devised  to  them  respectively.  This 
leaves  it  at  least  doubtful  whether  the  devisees 
are  either  of  them  charged  with  anything  per 
sonally  within  the  meaning  of  the  rule.  But 
as  no  such  questions  are  raised  by  the  plead 
ings,  and  the  original  devisees  are  still  living, 
•except  Henry,  it  is  not  necessary  to  pass  upon 
their  respective  rights  in  this  suit.  There 
must,  therefore,  be  a  decree  for  partition  of  the 
lower  half  of  the  farm  devised  to  the  grandson 
for  life,  among  the  heirs  of  the  testator,  or 
those  who  have  succeeded  to  their  rights  re 
spectively;"  and  a  decree  was  made  according- 
ly. From  which  decree  John  S.  Barheydt, 
the  defendant  below,  appealed  to  this  court, 
where  the  case  was  argued  by, 

Messrs.  J.  Rhoades and  M.  T.  Reynolds, 
for  appellant. 

Mr.  S.  Stevens,  for  respondents. 
Point* for  the  appellant. 

I.  John  I  Barheydt,  in  and  by  his  will,  de- 
vi*ed  the  premises  in  question  in  fee  to  his 
grandson.  John,  the  son  of  the  appellant. 

Cases  as  to  introductory  clause,  and  the  ef- 
fect of  the  word  estate:  Co.  Lilt..  345.  sec.  649; 
2  Pres.  Est.,  200;  Crui.  Dig.,  lit.  38,  ch.  9.  11; 
Ibbetson  v.  Beckwith,  Cas.Y  Talb..  157;  Frog- 
morion  v.  Holiday.  3  Burr.,  1618:  Hogan  v. 
Jackson,  Cow.,  299;  Smith  v.  Coffin,  2  H.  Bl., 
444;  Waring  v.  Middletvn,  3  Dessaus.,251:  Fin- 
ley  v.  King.  3  Pet.,  379;  Morrison  v.  Sernple,  6 
Binn..  94;  Earl  v.  Qrim,  1  Johns.  Ch.,  494; 
Jackxon  v.  Babcock,  12  Johns.,  389;  Jackson  v. 
Dt  Lancey.  13  Id.,  538;  Jackson  v.  Housel.  17 
A/..  281;  'Baylit  v.  Gale,  2  Ves.,  48;  Johnson  v. 
Kernan,  1  Rolle.  Abr.,  834;  Duke  of  Bridg- 
vxiter  v.  Bulton.  8  Ves.,  604;  Lane  v.  Hawkins, 
-2  Show.,  388;  Barry  v.  Edgworth,  2  P.  Wins., 
523. 

Cases  as  to  the  charge  upon  the  estate  de- 
vJM-d:  WeUock  v.  Hammond,  Cro  Eliz.,  204; 
579*1  Collier's  case.  8  Co.,  pt.  6,  *p.  16;  Mary 
/W<'/i0ton'«  ease,  5  Id.,  pt.  10.  p.  41:  Read  v. 
H.itton,  2  Mod..  25;  Doe  v.  Fyldes,  Cowp..  833; 
M->re.  v.  Price.  8  Krb..  49;  Reete*  v.  Oower,  11 
M...I..  208;  Ackland  v.  Ackland.  2  Vern.,  687; 
v  Ua,  2  Show.,  38;  Doe  v.  Richards,  3 
T.  K..  356;  Doe  v.  Holme*,  8  Id  ,  1;  Goodtitle  v. 
M't'l'lfin.  4  East.  496;  .lacJann  v.  Merrill,  6 
Johns  .  185;  Jark*>n  v.  Martin,  18  Id..  81;  Fox 
v  rhelf*.  17  Wend.,  H93;  Spraktr  v.  Van  Al- 
•tyne.  18  Id.,  200.  in  error;  also,  1  R.  3.,  748. 
•ecu.  1.  2;  2  Id.,  57.  sec.  5;  Revisers'  Note*  to  1 
R.  8..  748.  sec«.  1-8.  alp.  89  of  ch.  1.  pt.  2. 

II.  Upon  the  death  of  the  testator'*  grand 
aon.  Jolin.  an  infant,  unmarried  and  without 
i--ii<-.  in   1817.  four  years  after  the  will  took 
•  •lT'-ct  by  the  testators  death,  his  real  estate,  in- 
cluding the  premises  in  question,  descended  in 
frr  to  his  father,  the  appellant.     1  R.   L.  of 
1813,  p.  58.  sec.  8.  sub.  3. 

Points  on  the  part  of  the  respondents. 
I.  A  devise  without  any  words  of  limitation 
or  inheritance,  and  without  charging  the  dev- 
isee personally  with  the  payment  of  any  money 
In  respect  of  the  estate  devised  to  him.  pastes 
only  an  estate  for  life  to  the  devisee. 
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II.  John  Barheydt,  the  grandson  of  the  tes- 
tator, took  only  an  estate  for  life  under  the 
devise  in  question.     1.  There  are  no  words  of 
inheritance  or  limitation  in  the  devise.     2.  Nor 
is  there  any  personal  charge  upon  the  devisee 
(the  grandson)  in  respect  of  the  estate  devised 
to  him,  or  any  charge  whatever  upon  him. 

III.  There  is  no  introductory  clause  in  this 
will  which  can  extend  the  legal  import  of  the 
words  used  in  the  devising  clause  in  question. 
1.  Where  the  legal  import  of  the  words  used 
in  the  devising  clause  is  sought  to  be  extended 
by  the  introductory  clause;  it  is  not  only  nec- 
essary that  the  introductory  clause  in  the  will 
should  express  an  intention  in  the  testator  to 
dispose  of  his  whole  interest  in  his  estate,  but 
the  words  of  disposition  in  the  clause  of  devise 
must  be  connected,  both  in  terms  and  in  sense, 
with  the  introductory  clause,  and  must  import 
more  than  a  mere  description  of  the  properly 
devised.     2  Prest.  Est.,  87,  88.  192,  193.    "My 
manor,  or  all  my  manor  of  Dale,  my  farm,  or 
*all  my  farm  that  I  bought  of  A, or  on  [*58O 
which  my  son,  John,  lives,  or  my  estate  in  the 
occupation  of  A"  and  words  of  the  like  nature, 
are  mere  words  of  description  of  the  property 
devised.     Id.,  120.     All  my  estate,  or  all  my 
interest,  or  all  my  title,  or  property,  in  my 
farm,  or  manor,  etc.,  are  words  which  import 
more  than  a  mere  description  of  the  thing  de- 
vised; they  indicate  the  quantity  of  interest 
which  the  testator  intends  to  dispose  of  in  the 
property  devised.     2.  In  the  will  now  under 
consideration,  there  is  no  connection  between 
the  introductory  and  the  devising  clause  to  the 
testator's  grandson,  John,  nor  do  the  words 
used  in  the  devising  clause  import  anything 
more  than  a  mere  description  of  the  land  de- 
vised.    It  is  the  uniform  unbroken  rule  that 
by  such  a  devise  a  life  estate  only  passes  to  the 
devisee.  2  Prest.  Est.,  192,  193,202,  208;  Denn 
v.  Gaskin,  Cowp.,  657;  Froffmorton  v.  Wriqht, 
8  Wils.,414;  Doe  v.  Allen,  8T.  R    497.  502,  503. 

After  advisement,  the  following  opinion  was 
delivered: 

By  Chief  Justice  Nelson.  The  point  in  this 
case  turns  mainly  upon  the  devises  to  John, 
the  son,  and  John,  the  grandson,  and  involves 
the  Question  what  quantity  of  interest  the 
grandson  took  in  the  moiety  of  the  farm  de- 
vised to  him — whether  an  estate  for  life  or  an 
estate  in  fee?  If  the  latter,  as  he  died  without 
issue,  and  the  estate  coming  from  his  paternal 
ancestor,  it  would  go  to  his  father,  the  appel- 
lant, under  the  third  Canon  of  Descents;  but  if 
he  took  only  a  life  estate,  it  must  descend  to 
the  heirs  of  the  testator. 

The  general  rule  is  undisputed, that  a  devise 
to  A,  without  words  of  limitation,  such  as 
"and  to  hi»  heirs,"  carries  with  it  only  an  es- 
tate for  the  life  of  the  devisee.  It  was  settled 
in  analogy  to  the  principles  that  govern  the 
limitation  of  estates  by  deed  at  common  law, 
which  was  the  elder  mode  of  transferring  ti 
ties;  but  with  this  difference,  that  while  in  re 
spect  to  deeds,  the  rule  was  uniform,  and  the 
fee  never  peimitted  to  pas*  without  words  of 
inheritance;  in  regard  to  wills,  they  being  oft- 
en the  production  of  an  unskillful  draftsman, 
upon  the  emergency  of  the  occasion. *it  [*fi8 1 
was  held  that  an  intent  might  be  inferred  from 
other  provisions  and  expressions.nupplying  the 
want  of  such  words. 

1)57 


581 


CODRT  OF  ERHOKS,  STATE  OF  NEW  YOKK. 


1838 


The  parts  of  the  will  that  may  properly  be 
relied  on  to  raise  this  intent  here,  are  the  intro- 
ductory clause,  and  the  provision  for  the  pay- 
ment of  the  legacies.  Comparing  the  language 
of  this  will  with  the  cases  that  we  were  re- 
ferred to  by  the  counsel  for  the  respondents  on 
the  argument,  in  which  the  influence  of  these 
introductory  words  upon  the  interpretation  of 
wills  was  discussed,  and  some  general  princi- 
ples laid  down  in  respect  to  them,  I  am  in 
clined  to  think  no  controlling  effect  can  con- 
sistently be  given  to  them.  They  are  often 
words  of  course,  and  as  was  truly  said,  are  not 
inappropriate,  even  where  the  testator  intends 
giving  but  a  part  of  his  interest.  They  should 
m  some  way  be  connected  in  the  body  of  the 
instrument  or  otherwise, with  the  more  impor 
tant  devising  clause,  in  order  to  have  the  effect 
of  enlarging  the  estate.  I  am  unable  to  per- 
ceive such  connection  here,  within  the  princi- 
ple or  spirit  of  the  cases. 

But  the  words  charging  the  payment  of  leg- 
acies deserve  more  consideration.  In  respect 
to  them,  it  has  been  long  settled  that  a  condi- 
tion or  direction  imposed  on  a  devisee  to  pay  a 
sum  of  money,  enlarges  the  devise  to  him, 
without  words  of  limitation,  into  an  absolute 
estate  in  fee.  Cro.  Eliz.,  204;  Cro.  Jac.,  599; 
Willes,  138;  Cowp.,  356;  3  T.  R.,  356;  5Jd., 
13;  5  East,  87;  2  Pow.,  ch.  19,  Jarman's  ed. 
The  ground  of  this  rule  is,  that  unless  the  de- 
visee were  to  take  a  fee,  he  might  in  the  event 
be  a  loser  by  the  devise,  since  he  might  die  be- 
fore he  had  reimbursed  himself  the  amount  of 
the  charge  upon  him;  and  the  rule  applies  to 
every  case  where  a  loss  is  possible.  Collier's 
case,  6  Rep.,  16  a;  Cro.  Eliz.,  379;  2  Mod.,  26; 
Willes,  140.  Where  the  sum  is  charged  exclu- 
sively upon  the  land,  the  rule  is  not  generally 
applicable,  as  then  the  devisee  cannot  sustain 
loss;  the  land  only  can  be  resorted  to  raise  the 
charge.  In  some  cases  the  devisee  is  not  only 
made  personally  liable,  but  the  estate  devised 
582*]  is  also  charged  for  better  *security; 
and  the  failure  to  mark  this  distinction  has 
sometimes  led  to  confusion,  and  apparent  con- 
tradiction in  the  decisions.  The  same  remark 
may  be  made  also  of  the  failure  to  discriminate 
between  a  charge  on  the  land  generally,  and 
on  the  particular  estate  devised.  In  the  for- 
mer case  it  attaches  to  the  land,  and  follows  it 
into  whosesoever  hands  it  may  pass;  in  the  lat- 
ter the  lien  terminates  with  the  estate  devised, 
which  may  be  short  of  a  fee.  NowMn  this  case, 
the  charge  is  both  upon  the  estate  devised,  and 
upon  John,  the  son,  for  the  legacies  are  to  be 
raised  out  of  it  by  him.  "  My  son,  John,  must 
give  out  of  said  estate;"  and  again:  "the 
whole  of  the  payments  to  be  made  by  my  son, 
John,"  etc.  Here  the  fund  is  designated,  as 
well  as  a  personal  liability  imposed.  The 
words  are  much  stronger  than  those  in  Doe,  ex 
dem.  Stevens  v.  Snelling,  5  East,  92, which  were 
us  follows:  "After  having  thereout  paid  and 
discharged  all  my  just  debts  and  funeral  ex- 
penses ;"  also,  "subject  to  the  payment  there- 
out of  all  the  aforesaid  legacies;"  and  which 
were  held  clearly  sufficient  to  pass  the  fee  in 
the  absence  of  words  of  inheritance.  Other 
cases  might  be  cited,  but  the  above  contains  a 
full  exposition  of  the  doctrine,  and  is  a  suffi- 
cient authority  for  the  conclusion,  that  John, 
the  son,  took  the  fee  of  the  upper  half,  by  rea- 


son  of  being  personally  liable  to  pay  the  lega- 
cies. 

This  brings  us  directly  to  the  question  first 
stated,  namely:  whether  the  grandson  also  took 
the  fee  of  the  lower  half  of  the  farm.  It  must 
be  admitted  that  he  was  not  personally  liable, 
as  the  payment  of  the  whole  amount  is  imposed 
on  the  father;  but  it  is  imposed  upon  him  in 
respect  to  both  estates  devised,  the  lower  as  well 
as  the  upper  half  of  the  farm.  The  property 
is  designated  by  the  testator  as  "my  farm," 
the  one  half  of  which  he  first  gives  to  the  son, 
and  then  the  other  to  the  grandson;  and  adds: 
"  but  my  son,  John,  must  give  out  of  said  es- 
tate, that  is,  out  of  the  farm  just  devised,  to 
my  daughter,"  etc.  This  appears  to  be  the 
plain  import  of  the  clause  as  derived  from  a 
careful  attention  to  the  words  and  their  collo- 
cation. The  other  construction  would  be  a  very 
narrow  and  straitened  one;  that  is,  to  limit  the 
*term  "  said  estate,"  in  the  connection  [*583 
found,  to  the  part  of  the  farm  previously  de- 
vised to  the  son;  it  might  with  more  propriety 
be  confined  to  the  other  part,  as  that  is  the  last 
antecedent.  The.  lower  half,  then,  I  have  no 
doubt,  is  subject  to  a  moiety  of  the  legacies, 
and  constitutes  a  fund  to  which  the  legatees 
might  have  resorted  for  payment;  and  out  of 
which  the  father  might  probably  have  re-im- 
bursed  himself,  had  his  son  not  died  and  he  hnd 
advanced  the  whole  himself. 

But  the  charge  upon  the  land  exclusively,  as 
we  have  seen,  will  not  generally  work  an  en- 
largement of  the  devise  into  a  fee.  The  case 
is  peculiar,  and  I  think  without  a  parallel  in 
the  books.  The  grandson  must  have  been 
quite  young  at  the  date  of  the  will, which  was 
in  1808;  he  died  in  1817,  under  age.  The  two 
moieties  of  the  farm  are  devised  in  the  same 
words,  and  legacies  to  the  amount  of  $1,200 
are  charged  upon  the  whole,  and  also  upon  the 
person  of  the  father  in  respect  to  the  whole.  I 
may  be  wrong,  but  I  have  not  been  able  to 
resist  the-couclusion.that  this  peculiar  arrange- 
ment and  difference  in  personal  liability  is  at- 
tributable to  the  relation  of  father  and  son,  and 
the  tender  years  of  the  latter;  that,  in  truth, 
the  charge  was  wholly  thrown  upon  the  fath- 
er, not  because  it  was  intended  that  the  whole 
should  come  out  of  him,  but  because  he  was 
most  fit  and  competent  to  see  it  paid  and  have 
the  property  disencumbered,  and  that  for  this 
purpose  the  father  was  put  in  the  place  of  the 
son,  and  made  personally  liable  both  in  re- 
spect to  his  o\vn  and  his  son's  share;  and  that 
no  distinction  existed  in  the  mind  of  the  testa- 
tor as  to  the  interest,  intended  to  be  passed  in 
the  several  parts  of  the  farm. 

There  is  another  view  of  the  case  which  goes 
far,  in  my  judgment,  to  confirm  this  conclu- 
sion upon  a  principle  laid  down  by  the  court 
in  Loveacres  v.  Blight,  Cowp.,  356,  where  Ld. 
Mansfield  says,  if  a  man  devise  lands  to  anoth- 
er, paying  thereout  £100.  or  any  other  gross 
sum-,  though  he  adds  no  words  of  limitation, 
yet  the  devisee  shall  have  a  fee.  In  short,  he 
observes,  wherever  anything  is  directed  to  be 
done,  which,  strictly  speaking,  an  estate  for 
life  only  may  not  be  sufficient  to  answer,  the 
court  will  imply  a  fee.  The  *same  rule  [*584 
is  also  stated  in Doev.  Snelling,  before  referred 
to,  particularly  by  Lawrence,  J.,  p.  96.  After 
laying  down  the  general  rule,  that  if  the  per- 
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son  is  charged  he  must  take  the  fee,  he  ob- 
serves, it  is  the  same  thing  if  such  an  indefinite 
estate  be  given  to  one,  and  the  debts  are  to  be 
paid  out  of  the  estate  given  to  the  devisee,  he 
must  also  then  take  the  fee;  for  otherwise  the 
estate  may  not  be  sufficient  to  pay  the  debts. 
2  Pow.,  388.  389,  394,  Jarm.  ed.  Now  apply 
this  principle  to  the  words  of  the  present  will; 
The  several  legacies  are  to  be  paid  out  of  the  es- 
tate, devised;  suppose  the  grandson  takes  but  a 
life  estate, what  security  is  there  that  the  fund 
would  be  sufficient  to  enable  the  father  to  dis- 
charge the  duty  imposed  upon  him,  the  pay- 
ment of  $1,200?  The  charge  might  fall  wholly 
upon  the  upper  half,  by  the  termination  of 
the  life  of  the  grandson.  I  admit  the  force  of 
this  view,  as  well  as  my  opinion  upon  the  case, 
depends  upon  the  construction  that  the  lega- 
cies are  charged  upon  both  estates  devised  in 
the  farm  ;  but  I  am  so  well  satisfied  of  this, 
that  I  am  willing  to  rest  the  whole  case  upon  it. 

.My  conclusion,  therefore,  is:  1.  That  the 
legacies  are  a  personal  charge  upon  the  testa- 
tor's son,  John,  and  hence  he  must  take  the  fee 
in  his  share;  2.  That  he  is  made  personally 
liable  in  respect  to  the  estate  devised  in  the  en- 
tire farm,  the  lower  as  well  as  the  upper  half, 
on  account  of  the  minority  of  his  son;  and 
that  no  distinction  can  consistently  be  made  in 
respect  to  the  quantum  of  interest  in, the  two 
devises;  and  3.  That  each  devisee  must  take  a 
fee,  in  order  to  enable  the  father  to  discharge 
the  duty  imposed  upon  him  by  other  portions 
of  the  will,  namely,  the  payment  of  the  lega- 
cies, as  they  are  charged  upon  both  interests 
devised. 

I  am,  therefore,  of  opinion  that  the  decree  of 
the  Chancellor  ought  to  be  reversed. 

All  the  members  of  the  Court,  with  but  one 
exception,  concurring  in  this  opinion,  the  de 
tree  of  the  Chancellor  wot  accordingly  reversed. 

Approved— 1  Barb..  110. 
Explalned-7  N.  Y..  189. 

Cited  ln-1  N.  Y..  490 :  33  N.  Y.,  605 :  4  Trans.  App.. 
400;  4  Barb..  438;  7  Barb.,  223 ;  30  Barb..  344. 


585*J  *SAMUEL  ANDERSON  Appellant, 

AND 

DANIEL  ANDERSON,  Respondent. 

I'ntrtice— Death  of  Party  to  Suit  in  Chancery 
after  Decree  in  His  Favor— Appeal  by  Other 
I  '•  >  rty—Hevital  of  Cause—  When  Necessary. 

Where  a  party  In  chancery  in  whoee  favor  a  decree 
or  order  has  been  made,  dies  after  the  entry  of  the 
decree  or  order,  ami  previous  to  the  service  of  no- 
tice of  the  sum* .  ami  tin-  opposite  party  is  desirous 
toap|>eal  to  tin-  Court  fur  the  Demotion  of  I 
tils  course  is  to  defer  tin-  prosecution  of  the  ap|>eal 
until  the  -uit  baa  been  revived  In  chancery  in  favor 
of  the  pro|M-r  representatives  of  the  deceased,  and 
ilm-  notice  given  l'i»>  <>f  the  decree  or  order  by  the 
solicitor  of  UM  Mbttttafeed  parties;  notice  iriven  by 
the  solicitor  of  the  party  deceased,  may  be  regarded 
as  a  nullity. 

80,  whore  then-  is  nn  abatement,  after  notice  of 
appeal,  timl  liefore  the  petition  of  appeal  is    pre- 
sented, it  seems  the  practice  Is  to  revive  the  cause 
in  the  inferior  court,  by  bringing  I"  the  repnwetiUt- 
trty  ;  but  when-  either  party 

dies  after  the  appeal  Is  on-dented  in  the  appellate 
court,  the  practice  In  to  tirltifr  In  the  proper  parties. 
It  i-»  not  necessary  In  such  ease  to  revive  the  cause 
In  the  Inferior  court,  as  was  done  In  Wilson  v.  Ham- 
ilton, V  Johns.,  442. 
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It  seems  that  if  a  party  in  whose  favor  the  decree 
was  made  should  die  after  notice  of  the  decree  Riven 
to  the  opposite  party.and  within  the  15  days  allowed 
for  appealing,  that  an  appeal  would  be  held  valid  if 
the  petition  of  appeal  and  the  bond  required  by  stat- 
ute in  cases  of  appeal  were  dated  as  of  a  day  anterior 
to  the  death  of  the  deceased  party. 

Where'an  appeal  was  made  after  a  suit  abated, 
and  before  a  revival  in  the  court  below,  and  a  bond 
was  executed  to  the  representatives  of  the  deceased 
party,  it  was  held,  that  the  bond  was  void  and  the 
appeal  irregular,  and  the  proceeding:  was  according- 
ly dismissed. 

Citations-2  R.  S..  556,  sec.  33;  605.  sees.  79,  80;  14 
Wend.,  539:  Palm.  Pr.  H.  L.,  80,  81;  Sydney,  App. 
Pr.,  110 :  4  Paige,  409 :  9  Johns.,  442. 

THIS  was  a  motion  to  dismiss  an  appeal  from 
an  interlocutory  order  of  the  Court  of 
Chancery.  The  appellant,  who  was  the  de- 
fendant in  Ihe  court  below,  made  a  motion  be- 
fore the  Chancellor  Sep.  6,  1837,  which  was 
denied  by  the  Chancellor  Aug.  27,  1838.  Daniel 
Anderson,  the  respondent,  who  was  the  com- 
plainant below,  having  died  in  the  month  of 
May,  intermediate  the  hearing  and  the  decis- 
ion, the  order  of  the  Chancellor  denying  the 
motion  was,  by  his  direction,  entered  nuncpro 
tune,  as  of  the  time  the  motion  was  heard. 
Sep.  11.  1838,  the  solicitor  for  Daniel  Ander- 
son in  his  lifetime,  served  notice  of  the  Chan- 
cellor's order  on  the  solicitor  of  the  appellant, 
Samuel  Anderson,  who  thereupon,  within  the 
15  days  allowed  for  appealing  from  interlocu- 
tory decrees,  'appealed  to  this  court.  f*6KO 
and  executed  a  bond  "unto  Daniel  Anderson, 
if  living,  and  if  not  living,  then  to  his  execu- 
tors, administrators  or  representatives  and 
heirs,  and  to  those  who  may  succeed  to  the 
rights  of  the  said  Daniel  Anderson  in  the  sub- 
ject-matter of  the  suit  mentioned  in  the  recital 
of  this  bond." 

Mr.  J.  Rhoades.  for  the  motion. 

Messrs.  A.  Taber  and  S.  Stevens,  op- 
posed. 

After  advisement  the  following  opinion  was 
delivered: 

By  Mr.  Jnntice  Bronson.  The  party  has  15 
days  after  notice  of  an  interlocutory  decree  or 
order  of  the  Court  of  Chancery  within  which 
to  appeal  to  this  court.  2  R.  S.,  605.  sec.  79. 
Knowledge  of  the  order  is  not  enough;  there 
must  be  a  formal  written  notice  to  the  party  or 
his  solicitor,  before  the  15  days  will  commence 
running.  Jenkins  v.  Wild,  14  Wend.,  589.  In 
this  case  the  suit  abated  by  the  death  of  the 
complainant.  It  could  not  be  further  prose- 
cuted, nor  could  anything  be  done  to  preju- 
dice the  rights  of  the  defendant,  until  the  suit 
had  been  revived  in  favor  of  the  proper  legal 
representatives  of  the  deceased.  The  author- 
ity nf  the  complainant's  solicitor  was  at  an  end. 
and  the  notice  which  he  gave  of  the  ChanctUvr's 
order  was  a  nullity.  The  defendant  was  in  no 
danger  of  losing  his  appeal.  He  could  only  l>e 
precluded  by  a  revival  of  the  suit,  and  a  notice 
of  15  days  from  the  new  party  complainant  or 
his  solicitor. 

The  attempted  appeal  was  not  only  unneces- 
sary for  the  saving  of  the  defendant's  right  «>f 
review,  but  was,  I  think,  irregular  and  void. 
In  cases  not  otherwise  provided  for,  this  court 
on  appeal  follows  the  practice  of  the  House  of 
i  Lords  in  England.  Rule  88.  When  either  party 
|  dies  after  the  appeal  has  been  presented  to  I  lie 
I  lords,  the  practice  is  to  revive  the  appeal  l>y 


586 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1838 


bringing  in  the  heir  at  law  or  personal  rep 
resentative  of  the  deceased  party.  It  is  not 
Decessary  in  such  cases  to  revive  the  cause  in 
f>87*]  the  inferior  court,  *though  that  course 
w:is  formerly  considered  indispensable.  When 
there  is  an  abatement  after  a  notice  of  appeal 
and  before  the  petition  of  appeal  had  been  pre- 
sented in  the  House  of  Lords,  the  usual  if  not 
the  uniform  course  is,  to  revive  the  cause  in 
tut- inferior  court, and  then  make  the  represent- 
atives parties  to  the  appeal.  Palmer,  Prac.  in 
House  of  Lords,  80,  81;  Sydney.Appeal  Prac., 
110.  Rogers  v.  Paterson,  4  Paige.  409.  Where 
the  suit  abates  before  an  appeal  is  commenced, 
I  do  not  find  that  there  ever  has  been  an  appeal 
until  after  a  revival  of  the  cause  in  the  court 
below, by  or  against  the  proper  legal  represent- 
atives of  the  deceased  party.  It  is  possible 
that  this  court  would  sanction  an  appeal  in 
such  a  case,  if  it  were  necessary  to  preserve 
the  right  of  review;  as  in  a  case  where  the  party 
in  whose  favor  the  decree  was  made  should  die 
after  notice  to  the  other  party  of  the  decree 
and  within  the  15  days  allowed  for  appealing. 
Under  such  circumstances,  if  the  petition  of 
appeal  and  the  necessary  bond  were  dated  of  a 
time  anterior  to  the  death  of  the  party  in  whose 
favor  the  decree  was  made,  the  appeal  might, 
perhaps,  be  held  valid.  But  it  is  not  necessary 
to  decide  that  question  on  the  present  occasion. 

The  course  pursued  in  this  case  is  not  only 
without  the  sanction  of  precedent,  but  was  not 
essential  to  the  rights  of  the  appellant.  And 
besides,  there  was  no  bond  "to  the  adverse 
parly,"  and  without  it,  the  statute  declares 
that  the  appeal  "shall  not  be  effectual  for  any 
purpose."  2  R.  S.,  605,  sec.  80.  The  bond  exe- 
cuted in  this  case  was  not  aided  by  the  provis- 
ion. 2  R.  8.,  456,  sec.  33.  It  was,  I  think,  de 
fective  in  substance,  and  utterly  void. 

In  Wilson  v.  Hamilton,  9  Johns. ,  442,  there 
was  an  abatement  after  the  case  had  been 
brought  into  this  court  by  appeal,  and  the 
cause  was  remanded  to  the  Court  of  Chancery 
for  the  purpose  of  bringing  in  the  new  parties. 
This  was  done  on  the  ground,  as  was  said,  that 
"This  court  does  not  possess  original  jurisdic 
tion,  so  as  to  award  process  to  bring  in  the  par- 
tics  whose  interest  has  accrued  since  the  ap 
peal  was  filed."  This  case  goes  further  than  is 
necessary  to  overturn  the  present  appeal.  But 
588*]  I  only  refer  to  it  because  *it  relates  to 
the  subject,  and  not  as  an  authority  against  the 
appellant,  for  the  reason  that  I  think  the  decis 
inn  proceeded  upon  a  mistake  of  the  practice, 
and  ought  not  to  be  followed.  When  a  cause 
has  been  regularly  brought  here  by  appeal, and 
an  abatement  by  death  or  otherwise  afterwards 
happens,  there  can  be  no  doubt  that  this  court 
possesses  the  means  of  exercising  its  jurisdic- 
tion, without  invoking  the  aid  of  the  subordi- 
nate tribunal.  The  practice  of  the  House  of 
Lords  on  appeals,  which  we  profess  to  follow, 
has  settled  that  question. 

The  appeal  was  irregular,  and  should  be  dis- 
missed. There  has  been  a  mistake  on  both 
sides — by  one  party  in  giving  notice  of  the  or- 
der, and  by  the  other  in  attempting  an  appeal 
— and  no  costs  should  be  awarded. 

The  following  order  was  made  by  the  court: 

Ordered,  That  the  appeal  be  dismissed  with- 
out costs,  and  without  prejudice  to  the  right 
of  the  defendant  below  to  appeal  from  the  or 
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der  of  the  Court  of  Chancery  within  fifteen 
days  after  the  suit  shall  have  been  revived  in 
that  court,  and  notice  shall  have  been  given  by 
the  new  party  complainant  of  the  order  ap- 
pealed from. 


THE  SEA  INSURANCE  COMPANY, 
Appellants, 

AND 
SAMUEL  WARD,  ET  AL.,  Respondents. 

Decree  Appointing  Receiver  of  Insurance  Com- 
pany—Effect of— Appeal— Stay  of  Execution 
of  Decree — Loss  of  Chancellor's  Jurisdiction  by 
Appeal — Modification  of  Injunction. 

A  decree  of  the  Court  of  Chancery  for  the  appoint- 
ment of  a  recelver.on  the  petition  of  the  stockhold- 
ers of  an  insurance  company,  is  equivalent  to  an 
order  for  the  assignment  and  delivery  of  the  securi- 
ties, evidences  of  debt,  chattels  and  things  in  action 
belonging  to  such  company. 

To  stay  the  execution  of  such  decree  for  the  pur- 
pose of  prosecuting  an  appeal,  the  party  against 
whom  the  decree  is  made  is  bound  to  bring  the  prop- 
erty into  court,or  to  execute  a  bond  to  the  opposite 
party,  with  two  sufficient  sureties,  in  a  penalty  at 
least  double  the  value  of  the  property,  conditioned 
to  abide  the  order  of  the  Court  for  the  Correction 
of  Errors ;  a  bond  conditioned  only  for  the  prose- 
cution of  the  appeal  and  for  the  payment  of  costs 
and  damages  that  may  be  awarded  against  the  ap- 
pellant, is  not  enough  to  stay  the  execution  of  pro- 
cess to  enforce  the  decree. 

When  such  decree  has  been  appealed  from,  it 
seems  that  the  Chancellor  has  lost  all  jurisdiction 
over  the  matter,  so  that  he  cannot  modify  an  in- 
junction *in  respect  to  the  property  which  by  [*589 
the  same  decree  was  ordered  to  be  issued,  whether 
the  Court  for  the  Correction  of  Errors  will,  under 
any  circumstances,  previous  to  the  hearing  of  the 
appeal, modify  or  dissolve  an  injunction  thus  issued, 
quaere. 

Citations— 2  R.  S.,  464.  sees.  41.  42 ;  503,  sees.  67,  83. 
86 ;  605,  sec.  80. 

ON  the  petition  of  Samuel  Ward  and  others, 
who  were  stockholders  of  the  Sea  Insur- 
ance Co.,  praying  the  appointment  of  a  re- 
ceiver and  the  issuing  of  an  injunction  pursuant 
to  the  Statute  Relating  to  Proceedings  Against 
Corporations  in  Equity,  2  R.  S.,  461, the  Court 
of  Chancery,  Dec,  3,  last,  made  a  decree  di- 
recting a  reference  to  one  of  the  masters  of  the 
court  to  appoint  a  receiver  of  the  property  and 
effects  of  the  Co.,  and  investing  the  receiver 
with  all  the  powers  conferred  by  the  41st  sec- 
tion of  the  statute.  It  was  further  decreed  that 
an  injunction  issue  restraining  the  Co.  and  its 
officers  from  exercising  any  of  its  corporate 
rights,  etc.,  except  that  the  officers  of  the  Co., 
until  the  appointment  of  a  receiver  should  be 
perfected,  were  at  liberty  to  collect  the  debts  of 
the  Co., and  to  deposit  the  money  with  the  N.Y. 
Life  Insurance  and  Trust  Co.,  to  the  credit  of 
the  receiver  who  should  thereafter  be  appoint- 
ed, or  pay  out  the  same  in  discharge  of  the 
liquidated  debts  of  the  Corporation. 

An  injunction  was  issued  in  pursuance  of 
the  decree.  The  Co.  then  appealed  from  the 
decree  to  this  court,  and  gave  the  necessary 
bond  for  perfecting  the  appeal,  in  the  penal 
sum  of  $500,  pursuant  to  2  R.  S..  605,  sec.  80. 
The  proceedings  before  the  master  for  the  ap- 
pointment of  a  receiver  were  thereupon  sus- 
pended, on  the  ground  that  the  appeal,  in  the 
opinion  of  the  master,  was  a  stay  of  proceed- 
ings. 

WEND.  20. 
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The  appellants,  by  their  petition,  now  repre- 
sent that  they  intended  to  do  everything  neces- 
sary to  make  the  appeal  a  stay  of  proceedings, 
and  if  they  have  not  succeeded  in  doing  so, 
they  pray  an  order  of  this  court  staying  pro- 
ceedings'on  the  decree  pending  the  appeal;  that 
the  injunction  may  be  dissolved  or  suspended, 
and  that  the  directors  may  be  permitted  to  go 
on  with  the  affairs  of  the  Co.  in  the  usual  man- 
ner. They  also  pray,  in  case  any  further  act 
on  their  part  is  necessary  to  make  the  appeal 
59O*J  a  stay  of  proceedings,  *that  the  same 
maybe  permitted  to  be  done  now  with  the  like 
effect  as  though  it  had  been  done  when  the  ap- 
peal was  originally  made. 

Mr.  J.  V.  L.  Pruyn.  for  the  motion. 

Mr.  J.  Blunt,  contra. 

After  advisement,  the  following  opinions 
were  delivered : 

Bv  Chief  Justice  Nelson.  In  respect  to  the 
modification  or  even  dissolution  of  the  injunc- 
tion by  this  court,  after  an  appeal,  I  am  not 
disposed  to  disclaim  the  right  to  exercise  the 
power  here,  when  a  fit  case  is  presented.  The 
appeal  brings  up  the  decree  below,  with  all  the 
proceeding  depending  upon  it,  and  I  can  read- 
ily participate  in  the  "doubt  expressed  by  the 
learned  C/tancellor  as  to  his  further  jurisdiction 
over  the  subject-matter.  But,  however  that 
may  be,  clearly, in  a  case  where  a  modification 
becomes  necessary  to  prevent  a  waste  or  de- 
struction of  property  tied  up  by  the  writ  of 
injunction,  the  court  could  not  hesitate,  on  an 
application,  to  interpose  its  authority.  We 
should  do  here,  what  the  court  below  would 
be  called  upon  to  do, in  a  judicious  exercise  of 
its  powers,  if  the  decree  still  remained  before 
it. 

But  in  this  case,  any  modification  further 
than  what  took  place  when  the  writ  issued, 
would*  be,  in  effect,  anticipating  a  judgment 
upon  the  merits.  The  decree  involves  the  dis- 
solution of  the  Corporation, and  it  stands  as  the 
law  of  the  case  until  reversed.  What  right, then, 
have  the  directors  to  insist  upon  the  enjoyment 
•of  all  their  corporate  privileges  pending  the 
appeal?  Until  they  can  obtain  a  reversal  of  the 
decree, they  are  deemed  to  have  forfeited  them. 
This  we  are  bound  to  assume.  They  are  still 
permitted  to  take  care  of  the  assets, collect  and 
pay  debts  till  a  receiver  is  appointed  for  that 
purpose,  which,  I  think,  is  all  that  can  reason- 
ably be  conceded,  with  a  due  regard  to  the 
rights  of  the  public,  of  creditors  and  stock- 
holders. 

As  to  the  stay  which  is  asked  of  the  proceed- 
ings under  the  decree  below  for  the  appoint 
091*]  ment  of  a  receiver,  the  'question  de- 
pends upon  a  construction  of  the  83d  section  of 
the  Statute  2  R.  9.,  503.  which  provides,  that 
if  the  decree  appealed  from  directs  the  assign- 
ment or  delivery  of  any  securities, evidences  of 
debts,  documents,  chattels  or  things  in  action, 
the  issuing  or  execution  of  process  to  enforce 
such  decree  shall  not  be  stayed  by  such  appeal, 
unless  the  articles  required  to  be  assigned  or 
•delivered  be  brought  into  court,  or  placed  in 
the  custody  of  such  officers  or  receivers  as  the 
court  shall  appoint;  or  unless  a  bond  in  a  pen 
ally  at  least  double  the  value  of  the  articles, 
•etc.,  be  given  to  the  adverse  party,  with  two 
sufficient  sureties,  etc.,  conditioned  that  the  ap 
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pellant  abide  and  obey  the  order  of  the  Court 
for  the  Correction  of  Errors,  made  upon  the 
subject  of  such  appeal.  On  compliance  with 
these  conditions,  the  86th  section  directs  a  stay. 

The  receiver,  when  appointed,  is  "to  take 
charge  of  the  property  and  effects  of  the  Cor- 
poration, collect,  sue  for  and  recover  the  debts 
and  demands  that  may  be  due  and  the  prop- 
erty that  may  belong  to  it.  Sec.  41.  He  is  also 
clothed  with  all  the  powers  and  authority  con- 
ferred upon  receivers,  appointed  in  case  of  the 
voluntary  dissolution  of  a  corporation, who  are 
invested  with  all  the  estate,  real  and  personal, 
belonging  toil.  Sees.  42,  67.  Looking,  then, 
at  the  powers  and  duties  of  this  officer,  there 
cannot, I  think,  be  a  doubt  but  that  the  decree 
appointing  in  this  case  a  receiver  to  take  charge 
of  the  effects,  virtually  directs  the  assignment 
of  the  securities,  evidences  of  debt.documents, 
choses  in  action,  etc.,  of  the  Corporation, with- 
in the  meaning  of  section  83.  A  transfer  to 
him  is  the  legal  and  necessary  operation  of  it; 
he  comes  into  actual  possession  of  all  the  as- 
sets, real  and  personal,  and  holds  as  a  trustee 
for  the  benefit  of  the  creditors  and  stockhold- 
ers. The  object  of  the  statute  is  quite  obvious; 
it  is  to  preserve  the  fund  in  litigation,  so  as  to 
abide  the  final  determination  of  the  court. 

It  is  said  that  the  directors  are  responsible 
men  and  of  sufficient  ability  to  account  for  the 
fund  in  any  way  the  court  may  ultimately  di- 
rect. But  when  the  decree  below  appealed  from 
directs  the  assignment  or  delivery  of  property 
within  this  section,  the  statute  is  imperative. 
We  are  *not  at  liberty  to  regard  the  f*5O2 
character  or  condition  of  the  parties.  The  se- 
curity must  be  given  to  stay  the  proceedings. 

Whether  the  order  of  assignment  or  appoint- 
ment of  a  receiver,  which  is  the  same  thing,  is 
proper  or  not,  is  a  question  not  now  before  us; 
that  is  directly  involved  in  the  appeal, and  will 
be  determined  when  it  is  heard. 

I  do  not  see.  therefore,  that  any  action  is  nec- 
essary upon  this  motion, other  than  to  deny  it. 
The  receiver  is  not  yet  appointed.as  it  appears 
the  master  was  of  opinion  that  the  appeal  and 
usual  bond  for  costs  and  damages  operated  as 
a  stay.  If  so,  the  appellants  can  yet  give  the 
bond  required  by  the  83d  section,  and  thus  ef- 
fectually stay  the  proceedings  before  the  mas- 
ter. They  will  then  secure  to  themselves  the 
possession  and  management  of  the  assets, pend- 
ing the  appeal,  as  far  as  is  consistent  with  the 
interests  of  the  public,  the  creditors  and  stock- 
holders of  the  Corporation.  I  am  of  opinion 
that  the  motion  should  be  denied,  with  costs. 

By  Mr.  Juttice  Bronson.  The  appellants 
have  only  given  such  bond  as  is  necessary  for  t  he 
purpose  of  perfecting  an  appeal.  2  H.  S. .  60.1, 
sec.  80.  The  decree  does  not,  in  terms.  direct 
the  assignment  or  delivery  of  the  assets  of  the 
Corporation,  but  such.  I  think,  is  its  legal  ef- 
fect. When  a  receiver  Khali  be  appointed  in 
pursuance  of  the  decree,  it  will  be  the  duty  of 
the  officers  of  the  Co.,  and  all  other  persons 
having  in  possession  any  property  of  the  Cor- 
poration, to  deliver  the  same  to  the  receiver  ; 
and  it  will  be  bis  duty  to  take  the  property  into 
his  possession,  and  he  will  have  ample  author- 
ity to  sue  for  and  recover  the  same.  2  R.  S., 
464.  sees.  41,  42.  A  decree  directing  the  ap- 
pointment of  a  receiver, with  such  powers, was 
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in  effect  a  decree  for  the  delivery  of  the  assets 
of  the  Corporation.  The  case  falls  within  the 
83d  section  of  the  Statute  Regulating  Appeals, 
and  as  the  requisition  of  that  section  has  not 
been  complied  with,  the  execution  of  the  de- 
cree has  not  been  stayed  pending  the  appeal. 
The  Legislature  hus  declared  the  terms  on 
which  an  appeal  may  be  made  to  operate  as  a 
593*]  stay  of  proceedings,  and  *it  this  court 
has  any  power  over  the  subject,  it  cannot,  I 
think,  be  expedient  to  interfere,  except  under 
very  special  circumstances.  In  this  case,  if  the 
appellants  are  prepared  to  give  the  security 
which  the  statute  requires,  they  do  not  need 
our  aid  ;  no  receiver  has  yet  been  appointed, 
and  the  security  required  by  the  83d  section 
may  now  be  given  with  the  same  effect  as 
though  it  had  been  given  at  the  time  the  appeal 
was  perfected. 
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Until  a  receiver  shall  be  appointed,  the  in- 
junction which  has  been  issued  does  not  restrain 
the  officers  of  the  Co.  from  collecting  the  debts 
of  the  Corporation  ;  and  they  are  also  at  lib- 
erty to  pay  the  liquidated  debts  against  the  Co., 
or  to  deposit  the  money  which  may  be  collect- 
ed with  the  trust  company.  They  can  need  no- 
further  power  for  the  purpose  of  preserving 
the  assets  of  the  Corporation  pending  the  ap- 
peal. We  cannot  dissolve  the  injunction,  or 
make  an  order  allowing  the  directors  to  go  on 
with  the  affairs  of  the  Co.  in  the  usual  manner 
as  the  petitioners  desire.without  examining  the 
case  upon  the  merits;  and  that  can  only  be  done 
when  the  appeal  shall  be  regularly  brought  to 
a  hearing.  I  see  nothing  in  the  case  which  will 
authorize  this  court  to  interfere,  and  am  of 
opinion  that  the  prayer  of  the  petition  should 
be  denied. 
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595*]  *THE  PEOPLE,  ex  rd.,  ELAM  LYNDES 
and  FRANCIS  E.  SPINNER, 

t>. 
THE  COMPTROLLER  OF  THE  STATE. 

Commissioners  for  Erection  of  Public    Work — 
Tenure  of  Office  of. 

Commissioners  for  the  erection  of  a  public  work, 
authorized  by  a  special  Act  of  the  Legislature  to  be 
appointed  by  the  Governor,  Secretary  of  State  and 
Comptroller,  the  duration  of  whose  office  is  not  pre- 
scribed by  law.  hold  their  offices  during  the  pleasure 
of  the  authority  making  the  appointment  and,  of 
course,  are  subject  to  removal  from  office  by  the 
same  authority. 

Citations— Const,  Art.  4,  sees.  5.  9, 15, 16. 

MANDAMUS.  This  was  a  motion  for  a 
mandamus  directing  the  Comptroller  to 
issue  his  warrant,  authorizing  the  Treasurer 
to  pay  to  the  relators  certain  moneys  drawn 
for  by  them,  under  the  following  state  of  facts: 
In  1836  an  Act  was  passed  by  the  Legislature 
of  this  State  authorizing  the  establishment  of 
a  State  Lunatic  Asylum,  Slat.,  sess.  1836,  p. 
110.  By  the  4th  section  of  the  Act  it  is  made 
the  duty  of  the  Governor,  Secretary  of  State 
and  Comptroller,  after  a  site  shall  be  obtained 
for  the  location  of  the  Asylum,  to  appoint 
three  Commissioners  to  contract  for  the  erec- 
tion of  the  Asylum,  and  to  superintend  the 
building  thereof.  To  those  Commissioners  the 
Treasurer  of  the  State  is  directed  to  pay,  on 
olMJ*  |  *lhe  warrant  of  the  Comptroller,  such 
sums  as  shall  be  required  for  the  building  of 
the  Asylum,  not  exceeding  a  certain  amount ; 
and  a  per  diem  allowance  is  made  for  the  serv- 
ices and  expenses  of  the  Commissioners  while 
actually  employed  in  the  duties  of  their  office. 
July  7,  1837.  the  relators  were  duly  appointed 
Commissioners  to  contract  for  the  erection  of 
the  Asylum,  and  to  superintend  the  building 
thereof,  and  took  upon  themselves  the  dis- 
charge of  the  duties  of  their  appointment.  May 
1,  1889,  a  further  Act  waa  passed  in  reference 
to  the  Asylum.  Slat.,  seas.  1MB.  p.  286,  di- 
recting the  payment  of  further  nums  of  mon- 
ey to  the  Commissioners  appointed  to  contract 
for  and  superintend  the  building  of  the  Asy- 
lum. May,  22,  1839,  the  relators  were  re- 
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moved  from  office  by  the  Governor,  Secretary 
of  State  and  Comptroller.  On  the  same  day 
the  relators  made  a  draft  upon  the  Treasurer 
of  the  State  for  the  sum  of  $5,000  for  the  pur- 
poses of  the  building,  and  caused  the  same  to 
be  presented  to  the  Comptroller  for  his  war- 
rant, which  being  refused,  the  present  motion 
was  made  for  a  mandamus. 

Mr.  W.  Hunt,  in  behalf  of  the  relators,  in- 
sisted that  the  relators  were  still  Commission- 
ers, notwithstanding  the  Act  of  the  Governor, 
Secretary  of  State  and  Comptroller,  under 
which  it  was  claimed  that  their  powers  as  Com- 
missioners had  ceased.  He  contended  that  their 
powers  could  be  put  an  end  to  only  by  the 
Legislature.  That  they  were  not  officers  with- 
in the  meaning  of  the  16th  section  of  the  4th  arti- 
cle of  the  Constitution,  which  provides,  that 
where  the  duration  of  any  office  is  not  pre- 
scribed by  the  Constitution,  it  may  be  de- 
clared by  law  ;  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment.  This  pro- 
vision relates  to  officers,  whereas  the  relators 

ed  from  an  office,  which  has  been  denned  to  be 
an  employment  on  behalf  of  the  government, 
in  any  station  or  public  trust  not  merely  tran- 
sient, occasional  or  incidental.  20  Johns.,  493. 
Directors  of  the  Bank  of  England,  though  ap- 
pointed *by  the  Crown,  are  not  deemed  [*5J>7 
public  officers.  2  Atk.,  405.  If.  however,  the 
relators  should  be  deemed  to  hold  an  office, 
they  can  be  removed  from  office  only  by  tue 
Legislature.  The  officers  of  the  government 
designated  by  the  Act  of  1836  to  make  the  ap- 
pointment, are  not  an  authority  within  the 
meaning  of  the  Constitution,  during  whose 
pleasure  the  office  is  to  continue.  They  do  not 
constitute  a  body  or  board,  having  power  aa 
such  to  make  appointments.  In  this  particu- 
lar instance,  it  was  a  special  delegated  author- 
ity, and  having  exercised  it,  the  power  is 
spent.  Nothing  can  IK*  claimed  for  them  by 
implication  and.  consequently  the  power  of  re- 
moval not  being  conferred,  it  did  not  exist. 
The  counsel  also  submitted,  that  if  the  relators 
were  to  be  deemed  as  holding  an  office, that  the 
term  or  duration  of  their  office  was  prescribed 
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by  the  law  under  which  they  had  received 
their  appointment.  They  were  appointed  to 
contract  for  the  erection  of  the  Asylum,  and 
to  superintend  the  building  thereof.  Having 
planned  the  building,  contracted  for  its  con- 
struction, and  being  intimately  acquainted 
with  the  details  in  reference  thereto,  there  is  a 
fitness  and  propriety  in  their  continuance  in 
the  employment  until  the  completion  of  the 
undertaking;  and  such  should  be  presumed  to 
have  been  the  intention  of  the  Legislature  in 
authorizing  their  appointment. 

Mr.  J.  C.  Spencer,  in  place  of  the  Atty- 
Gen.,  who  was  indisposed,  opposed  the  mo 
tion. 

By  the  Court,  Nelson,  Ch.  J.  If  the  Com- 
missioners are  to  be  regarded  as  holding  an  of- 
fice within  the  constitutional  meaning  of  the 
term,  there  can  be  no  reasonable  doubt  of  the 
existence  of  the  competent  power  to  remove 
them.  The  16th  section  of  the  4th  article  of 
the  Constitution  provides,  that  "  Where  the 
duration  of  any  office  is  not  prescribed  by  the 
Constitution,  it  may  be  declared  by  law  ;  and 
if  not  so  declared,  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making 
the  appointment."  The  duration  of  office  here 
obviously  refers  to  the  period  of  time  the  in- 
cumbent shall  hold,  that  being  the  proper 
598*]  measure  of  it.  This  period  *had  been 
previously  prescribed  in  the  Constitution  in 
respect  to  many  of  the  offices  ;  and  the  scope 
of  the  section  is  to  provide  for  the  case  of  offi- 
cers whose  term  of  office  is  left  at  large,  as 
well  those  that  might  be  created  by  statute, 
as  those  to  be  found  in  the  Constitution.  That 
the  provision  applies  to  the  former  is  apparent 
from  the  15th  section  of  the  same  article  of  the 
Constitution,  which  provides  for  the  election 
or  appointment  of  all  officers  thereafter  to  be 
created  by  law,  who,  it  is  but  reasonable  to 
conclude,  were,  among  others,  intended  to  be 
referred  to,  and  regulated  by  the  succeeding 
section,  as  they  come  fairly  both  within  its 
reason  and  general  terms. 

Assuming,  then,  that  the  Commissioners  are 
to  be  regarded  as  holding  an  office,  which  I  am 
inclined  to  think  they  should  be,  within  the 
intent  of  the  Legislature,  being  recognized  as 
such  twice  in  the  statute,  sees.  5  and  9,  it  is 
clear  according  to  the  above  exposition,  as 
there  is  no  fixed  period  of  time  during  which 
they  are  to  hold,  they  are  removable  at  the 
pleasure  of  the  appointing  power  ;  and  as  that 
power  is  vested  in  the  Governor,  Secretary  of 
State  and  Comptroller,  for  the  time  being, 
they  are  removable  by  them. 

But  even  if  we  were  to  reject  the  idea  that 
the  Commissioners  hold  an  office,  the  result 
must,  necessarily,  be  the  same.  In  such  case, 
they  are  individual  agents  employed  on  behalf 
of  the  government,  whose  rights,  like  other 
ordinary  employees,  must  depend  upon  the 
contract,  express  or  implied,  under  which  the 
service  is  performed.  If  no  time  is  fixed  there- 
in, either  of  the  contracting  parties  may  ter- 
minate it  at  will ;  the  Commissioners  cannot 
claim  to  extend  the  time  beyond  the  agreement 
of  their  employers.  This  is  too  obvious  to  re- 
quire argument.  It  is  conceded  that  no  time 
is  prescribed  in  the  terms  of  the  appointment, 
or  in  the  provisions  of  the  statute  under  which 
it  was  made  ;  but  it  has  been  argued  that  both 
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indicate  an  engagement  for  the  superintendence 
of  the  entire  job — the  event  of  finishing  the 
work  is  said  to  be  the  limit  of  the  contract, 
subject  to  the  control  of  the  Legislature.  I 
cannot  think  so.  The  statute  prescribes  the 
duties  of  the  Commissioners  while  acting  as 
such;  they  are  to  devise  a  plan  of  the  building, 
subject  to  the  approval  *of  the  Gover-  [*599 
nor;  contract  for  and  superintend  the  erection 
of  the  same;  draw  the  necessary  funds  from 
the  Comptroller,  pay  the  workmen,  etc.;  for 
all  which  they  receive  $3  per  day  for  the  time 
actually  engaged.  The  tenure  by  which  they 
were  to  perform  the  service  was  not  in  the 
minds  of  the  Legislature,  nor  is  there  anything 
in  the  Act  bearing  at  all  on  the  subject,  fur- 
ther than  simply  to  provide  for  their  employ- 
ment. It  must  depend,  therefore,  as  before 
said,  in  the  aspect  we  are  now  viewing  the 
case,  upon  the  contract,  and  in  that  we  per- 
ceive nothing  binding  upon  either  party  to 
continue  the.  service  beyond  the  consent  of 
each.  Certainly,  the  Commissioners  were  un- 
der no  obligation  to  go  on  with  the  work,  and 
might  have  surrendered  the  trust  at  any  mo- 
ment, in  despite  of  their  employers,  having 
engaged  for  no  definite  time,  or  even  until  the 
work  should  be  finished ;  and  the  contract 
must  be  regarded  as  mutual.  Besides,  putting 
the  case  upon  contract,  and  not  on  the  footing 
of  office,  even  were  we  to  consider  it  for  any 
reason  as  extending  to  the  completion  of  the 
work,  it  is  not  perceived  how  a  specific  per- 
formance could  be  enforced  ;  if  broken,  the 
remedy,  as  in  most  cases  of  a  breach  of  per- 
sonal contract,  must  be  sought  for  in  damages. 
There  are  but  few  exceptions,  and  those  the 
subject  of  chancery  jurisdiction. 

It  is  urged  that  the  power  of  the  Governor, 
etc.,  is  exhausted  in  the  appointment  already 
made.  This  I  cannot  admit.  The  object  and 
purpose  for  which  it  was  conferred  require  its 
continuance,  otherwise  the  whole  enterprise 
may  fail  in  case  of  vacancy  by  death,  resigna- 
tion, etc.  Indeed,  not  only  the  continued  ex- 
istence of  the  power,  but  the  right  to  exercise 
it  by  removal  and  new  appointment,  at  the 
pleasure  of  the  donees,  seem  indispensable,  as 
well  to  insure  the  execution  of  the  work, as  the 
service  of  competent  and  faithful  agents  for 
the  purpose.  If  the  Governor,  etc.,  cannot  fill 
vacancies,  or  displace  incompetent  agents,  if 
such  should  happen  to  be  appointed,  no  other 
body  can, short  of  the  Legislature.  The  neces- 
sity of  the  power  is  apparent,  and  it  seems  to 
me  that  it  clearly  exists. 

*Believing,  therefore,  that  the  relat-  [*6OO 
ors  have  been  lawfully  removed.it  follows  that 
we  cannot  compel  the  Comptroller  to  place  the 
funds  claimed  in  their  bands. 

The  above  conclusion  makes  it  unimportant 
to  notice  other  questions  raised  on  the  argu- 
ment. 

Motion  denied. 

Cited  in-34  N.  Y.,  399 :  89  N.  Y.,  20 ;  30  Hun,  440  :  7 
How.  Pr.,  250;  13  Abb.  N.8.,423:  45  111.,  407;  51  Mo., 
86 ;  36  Am.  Rep.,  744  (33  Gratt.,  119). 


FAIRBANKS  v.  CAMP  ET  AL. 

Action  on  Bond — Pleading — Costs. 

In  an  action  on  a  bond,  other  than  for  the  pay- 
ment of  money,  where  the  plaintiff  assigns  several 
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breaches,  the  defendant  is  not  entitled  to  costs,  al- 
though the  plaintiff  fail  in  establishing:  several  of 
the  breaches  assigned  by  him.if  the  plaintiff  succeed 
upon  any  one  breach  ;  the  defendant  is  not  entitled 
to  costs  unless  the  plaintiff  fall  upon  all  the  breaches. 

Citations— 2  R.  S.,  378,  sees.  6-10;  617,  sec.  28,  sub.  2' 
1  R.  L.,  519.  sec.  10 :  2  Wend.,  632 ;  2  Saund.,  187,  n.  2; 
lSaund.,58,  n.  1. 

QUESTION  of  costs.  This  was  an  action  of 
debt,  on  a  bond  given  by  a  deputy-sheriff 
and  his  sureties,  conditioned  for  the  faithful 
discharge  of  the  duties  of  the  office  of  deputy. 
The  plaintiff  assigned  six  breaches,  four  of 
which  related  to  one  default  of  the  deputy.and 
two  to  another.  The  cause  of  action  in  the  four 
breaches  was  the  same,  the  breaches  differing 
only  in  form.  So  of  tie  two  breaches.  The 
plaintiff  recovered  a  verdict.  On  the  cause  of 
action  set  forth  in  the  four  breaches, the  jury  as- 
sessed the  plaintiff's  damages  at  $437. 43, and  on 
the  cause  of  action  set  forth  in  the  two  breaches, 
they  assessed  his  damages  at  $104.81.  On  a 
motion  for  a  new  trial,  the  court  held  that  the 
plaintiff  was  not  entitled  to  recover  upon  the 
four  breaches,  and  ordered  a  new  trial.  An 
arrangement  was  thereupon  entered  into  by  the 
parties,  in  pursuance  of  which  the  plaintiff  en- 
tered a  nolle  prosequi  as  to  the  four  breaches, 
and  the  defendants  gave  a  cognovit  f or  the  dam- 
ages assessed  on  the  two  breaches,  without 
prejudice,  however,  to  their  right  to  apply  to 
the  court  for  costs  on  the  breaches  which  the 
plaintiff  had  failed  to  sustain. 
OO  1*1  *\fr.  S.  Stevens,  for  the  motion. 
r.D.  1 
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Burwell.  contra. 


By  the  Court,  Nelson,  Ch.  J.  The  question 
is  :  are  the  defendants  entitled  to  costs  ?  If 
they  are.  it  must  be  under  the  26th  sec.  of  2  R. 
8.,  617,  sub.  2 :  "Where  there  are  two  or  more 
distinct  causes  of  action  in  separate  counts,the 
plaintiff  shall  recover  costs  on  those  issues 
which  are  found  for  him  ;  and  the  defendant 
on  those  which  are  found  in  his  favor."  This 
section  was  intended  as  a  substitute  for  sec.  10, 
1  R.  L.,  519.  The  case  before  us  does  not  fall 
within  the  terms  of  the  Act,  and  I  am  inclined 
to  think  is  not  within  its  intent. 

The  Legislature  seem  to  have  had  in  their 
minds  two  distinct  causes  of  action,  not  neces- 
sarily connected  in  the  suit,  but  which  were 
consistently  joined  and  set  forth  in  several 
counts  of  the  declaration.  In  such  a  case, 
where  the  plaintiff  fails  in  one  of  them,  it  is 
perfectly  just  that  he  should  pay  costs.  The 
rule  is  probably  new,  though  there  is  some  con- 
fusion in  the  English  cases.  See  Wright  v. 
WiUiamt,  2  Wend.,  632,  and  cases  cited.  Here 
the  suit  is  upon  but  one  instrument,  and  the 
plaintiff  is  bound  to  set  out  all  the  breaches  in 
respect  to  which  he  claims  damages.  Strictly 
speaking,  there  i-  but  one  count,  and  one  cause 
of  aciion,  as  the  bond  is  the  foundation  of  the 
action,  which  is  entirely  grounded  upon  it.  2 
Saund..  187.  n.  2. 

Again  ;  at  common  law  in  an  action  of  debt 
upon  bond,  the  plaintiff  could  assign  but  one 
breach,  ax  that  forfeited  the  penalty  which  was 
recovered.  The  Act  of  8  and  9  Wm.  III.,  of 
which  ours  is  a  copy,  2  R.  8.,  878,allowed  him 
to  assign  any  number  of  breaches,  and  gave 
him  judgment  for  the  penalty  as  before,  and 
for  COM».  if  he  established  any  one  of  them.  1 
Saund..  58,  n.  1  ;  2  Id..  187,  n.  2.  Our  statute, 
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also.is  very  explicit  on  this  point.  2  R.  S.,378, 
sees.  6-10  inclusive. 

I  am  of  opinion,  therefore,  that  the  defend- 
ants are  not  entitled  to  costs  and,  consequently, 
the  plaintiff  recovers  costs.  As,  however,  the 
question  is  new  'on  the  statute,  no  costs  are  al- 
lowed to  either  party  on  this  motion. 


*THE  PEOPLE,  ex  rel.  B.  L.     [*6O  2 
WOOLLEY, 

v. 

C.  BAKER,  Sheriff  of  Jefferson  County. 

Sale  of  Lands  under  Execution — Redemption  by 
Subsequent  Creditor — Evidence  of  Right — Pay- 
ment to  Last  Redeeming  Creditoi- — Payment  to 
Deputy  Sheriff — Payment  in  Money  or  its 
Equivalent,  Necessary . 

In  the  redemption  of  lands  sold  under  execution, 
a  second  or  subsequent  creditor  who  redeems  after 
a  redemption  already  made,  must  present  the  evi- 
dences of  his  right  to  redeem  and  make  payment  of 
the  moneys  necessary  to  be  paid  to  the  last  redeem- 
ing- creditor,  or  to  the  officer  who  made  the  sale ; 
payment  to  the  original  purchaser  in  such  case  is 
not  sufficient. 

Payment  to  a  deputy-sheriff  who  made  the  sale  is 
good,  although  the  term  of  office  of  his  princpal  has 
expired. 

Payment  in  a  check  on  a  bank  is  not  good;  money 
or  its  equivalent  must  be  paid. 

Citations— 2  R.  S..  371,  372.  sees.  51,  53-55,  58.  59 ;  3 
Cow..  89 ;  9  Cow.,  233 :  6  Wend.,  224 ;  4  Johns..  304  ;  4 
Cow.,  553;  9  Johns.,  263. 

MANDAMUS.  This  was  an  application  for 
a  mandamus,  commanding  the  sheriff  of 
Jefferson  to  execute  a  deed  of  certain  premises, 
sold  by  virtue  of  an  execution  against  the 
Brownville  Cotton  Factory,  struck  off  at  pub- 
lic vendue  to  W.  Averill,  and  claimed  to  have 
been  redeemed  by  the  relator.  Dec.  23,  1837, 
the  premises  in  question  were  sold  by  a  deputy 
of  the  sheriff  of  Jefferson  Co.,  by  virtue  of  an 
execution  against  the  Brownville  Cotton  Fac- 
tory, issued  on  a  judgment  for  $2,785.20,  dock- 
eted Aug.  21,  1837,  at  10  o'clock  A.  M.,  and 
struck  off  to  William  Averill,  for  the  sum  of 
$500.  Previous  to  the  expiration  of  the  15 
months,  the  time  allowed  by  law  for  redemp- 
tion, to  wit:  Mar.  11,  1839,  the  relator  pro- 
duced to  the  deputy-sheriff  who  had  sold  the 
premises,  the  proper  vouchers  showing  that  he 
was  the  assignee  of  a  judgment  against  the 
same  defendants,  for  the  sum  of  $2,805.33, 
docketed  two  hours  subsequent  to  the  docket 
of  the  judgment  under  which  the  premises  were 
sold,  and  paid  to  the  deputy-sheriff  the  sum  bid 
by  Averill,  together  with  the  interest  thereof, 
This  payment  was  made  in  a  check  on  a  bank, 
which  was  received  by  the  deputy  as  cash. 
Mar.  15,  1839.  one  C.  Graves  presented  to  Ave- 
rill, the  purchaser  at  the  sale,  the  proper  evi- 
dence showing  that  he  was  the  assignee  of  a 
judgment  against  the  same  defendants,  senior 
to  both  the  other  judgments.to  wit:  of  a  judg- 
meat  'docketed  Aug.  7. 1837.  and  paid  [*«<>:* 
to  Averill  the  $500  bid  by  him  at  the  sale,  to- 
gether with  the  interest  thereof,  and  claimed 
the  right  to  redeem  the  premises.  Mar.  24, the 
evidence  of  Graves'  right  to  redeem,  was  de- 
livered to  the  deputy-sheriff,  who  was  informed 
of  the  act*  done  by  Grave*.  On  the  next  d»y 
Averill  offered  to  pay  to  the  relator  the  money 

OG5 


603 


SUPREME  COURT,  STATE  OK  NEW  YORK. 


1839 


received  by  him  from  Graves,  which  the  re- 
lator  refused  to  accept.  The  office  of  the  sheriff 
of  Jefferson  expired  by  its  own  limitation  Jan. 
1,  1838,  and  it  was  insisted  in  opposition  to  the 
motion,  that  the  deputy's  office  expired  with 
that  of  his  principal,  and  that,  consequently, 
the  payment  to  the  deputy  Mar.  11,  1839,  was 
a  nullity.  It  further  appeared  by  a  certificate 
of  the  deputy-sheriff  that  the  sale  was  had  by 
virtue  of  an  execution  issued  on  the  judgment 
under  which  the  relator  claimed  to  redeem.but 
after  the  notice  for  this  motion  was  given,  the 
deputy  made  an  affidavit  stating  that  he  had 
made  a  mistake  in  his  certificate,  in  so  certify- 
ing, as  the  sale  was  under  an  execution  issued 
on  a  judgment  second  in  point  of  time,  and 
not  on  the  youngest  judgment. 

By  the  Court,  Nelson,  Ch.  J.  A  judgment 
creditor.by  paying  the  purchase  money  and  in 
terest  within  15  months  after  the  sale, acquires 
all  the  right  and  title  of  the  original  purchaser, 
2  R.  S.,  371,  372,  sees.  51,  53,54,  and  when  he 
has  thus  acquired  the  title,  any  other  creditor 
who  might  have  acquired  it  may  become  a  pur- 
chaser from  the  first  creditor  by  re-imbursing 
him  the  sura  he  may  have  paid  to  acquire  such 
title  and  interest,  together  with  his  judgment, 
if  a  prior  lien.  Sec.  55.  And  so  by  section  56, 
any  third  or  other  creditor,  may  become  a  pur- 
chaser from  any  second,  third  or  other  redeem- 
ing creditor.  The  59th  section  provides,  that 
the  sums  required  to  be  paid  to  acquire  the  ti- 
tle of  the  original  purchaser,  or  to  become  a 
purchaser  from  any  creditor,  may  be  paid  to 
such  purchaser  or  creditor,or  to  the  officer  who 
made  the  sale.  One  question  involved  in  this 
case  is,  whether  on  redemption  by  the  second, 
third  or  other  judgment  creditor, after  redemp- 
6O4*]  tion  by  the  first  creditor,  the  *money 
may  be  paid  to  the  purchaser,  or  whether  it 
must  be  paid  to  the  last  redeeming  creditor  or 
to  the  officer? 

The  59th  section,  I  think,  is  to  be  taken  dis- 
tributively ;  payment  should  be  made  to  the  per- 
son standing  as  purchaser  at  the  time, or  to  the 
officer  who  made  the  sale.  The  redemption  is 
from  him  first,  and  then  from  the  redeeming 
creditor  who  has  acquired  his  rights.  After  the 
money  is  paid,  the  purchaser  no  longer  stands 
in  that  relation.  By  the  terms  of  the  Act,  the 
redeeming  creditor  "shall  thereby  acquire  all 
the  rights  of  the  original  purchaser."  Sec.  51. 
And  the  next  creditor  becomes  a  purchaser 
from  him  by  re-imbursing  the  money  paid, and 
paying  his  lien  as  the  case  may  be.  Sec.  53. 
After  this,  the  first  creditor  is  no  longer  the 
purchaser,  nor  has  he  any  interest  in  the  pro- 
ceeding ;  he  as  well  as  the  original  purchaser 
have  their  money,  all  that  belongs  to  them  un- 
der the  Act.and  the  creditor  advancing  it  stands 
in  their  places.  He  is  both  purchaser  and  cred- 
itor, as  it  respects  the  making  of  subsequent  re- 
demptions. The  59th  section  must  be  construed 
in  connection  with  the  rights  and  relative  po- 
sitions of  the  purchaser  and  creditor, according 
to  the  previous  section,  and  then  there  can  be 
no  great  difficulty  in  comprehending  its  mean- 
ing; it  will  be  apparent  that  the  terms  must  be 
taken  distributively,  and  applied  agreeably  to 
their  relative  situations.  Any  other  view  would 
lead  to  great  inconvenience;  parties  would  be 
multiplied  indefinitely  from  whom  redemption 
960 


could  be  made;  and  the  money,  whatever  might 
be  the  amount,  could  be  placed  in  the  hands  of 
persons  who  had  no  interest  whatever  in  the 
fund,  or  the  proceeding. 

Payment  may  be  made  in  every  case  to  the 
officer  who  made  the  sale.for  the  benefit  of  the 
purchaser  or  creditor  entitled  to  the  same.  Sec. 
59.  It  may,  therefore,  be  paid  to  the  sheriff  or 
the  deputy  who  sold  the  premises;  both  made 
the  sale — one  in  fact.and  the  other  in  judgment 
of  law. 

In  this  case,  the  term  of  office  of  the  sheriff 
expired  before  the  time  for  redemption  had 
ended,  and  it.  is  supposed  that  the  powers  of 
the  deputy  to  act  had  ceased.  This  is  a  mistake, 
as  will  be  seen  by  reference  to  the  following 
cases:  3  Cow.,  89;  9  Id.,  233;  S.  C.,  6  Wend., 
224,  *in  error.  The  several  sections  of  P6O5 
the  Act  relied  upon  by  the  counsel  against  the 
motion,  sees.  65,  67,  inclusive,  merely  provide 
for  the  cases  of  death  or  removal  of  the  sheriff, 
and  do  not  apply  where  the  term  has  expired  by 
lapse  of  time. 

The  payment  made  to  the  sheriff  by  the  re- 
lator by  means  of  a  check  upon  a  bank,  it  not 
being  shown  that  the  money  was  received  on 
the  same,  is  ineffectual.  A  check,  until  paid, 
is  no  payment.  4  Johns.,  304  ;  4  Cow.,  553. 
Money,  or  what  is  equivalent,  must  be  paid.  9 
Johns.,  263.  The  note  of  the  agent  might  as 
well  have  been  received.  If  ,however,the  money 
was  received  on  the  check  before  the  expira- 
tion of  the  time  for  redemption,  as  was  proba- 
bly the  fact,  it  would  be  sufficient. 

It  appears  from  the  certificate  of  the  deputy 
that  the  sale  was  made  upon  the  youngest  of 
the  three  judgments  against  the  Brownville 
Cotton  Factory,  and  upon  which  the  relator 
seeks  to  redeem.  If  this  be  so,  there  is  of  course 
no  question  in  the  case,  as  the  58th  section  de- 
nies the  right  of  the  party  under  whose  execu- 
tion real  estate  is  sold  to  acquire  the  title  of  the 
original  purchaser;  but  bis  affidavit  is  produced 
since  the  notice  of  the  motion  (which  for  that 
reason  cannot  be  read),  alleging  a  mistake  in 
the  certificate, and  that  the  sale  was  made  under 
the  second  judgment. 

On  the  ground  then  of  the  defective  pay- 
ment, and  that  it  appears  upon  the  papers  reg- 
ularly before  us  that  the  sale  was  under  the 
youngest  judgment,  and  by  virtue  of  it  the  re- 
lator seeks  to  redeem,^  motion  must  be  denied, 
vrith  costs;  but  the  relator  has  leave  to  renew  his 
motion. 

Cited  in— 7  Hill,  93;  2  N.  Y.,  130;  56  N.  Y.,  517;  68  N. 
Y.,  477 ;  44  Ind.,  489 ;  29  Mich.,  139. 


PECK  v.  ACKER. 

Action    against  Sheriff— His  Right  to  Control 
Defense. 

A  sheriff,  sued  for  an  act  done  by  him  in  the  exe- 
cution of  process,  is  entitled  to  take  upon  himself 
the  conduct  of  the  defense  and  to  retain  such  attor- 
ney as  he  sees  fit,  notwithstanding  that  he  was  in- 
demnified by  the  party  suing  out  the  process. 

IN  this  case,  which  is  an  action  of  replevin 
against  the  defendant  as  sheriff  of  the  City 
and  County  of  N.  Y.,  for  taking  certain  prop 
erty  on  an  execution  issued  in  favor  of  Gardner 
*Gallup,  an  application  was  made  in  [*6O6 
behalf  of  the  plaintiff  in  the  execution,  that  he 
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be  permitted  to  defend  the  action  by  a  certain 
law  firm  in  the  City  of  New  York  as  his  attor- 
neys, and  that  they  be  substituted  as  such  at- 
torneys for  N.  B.  Blunt,  Esq.,  who  had  been 
employed  by  the  sheriff  to  conduct  the  defense 
of  the  suit,  and  had  given  notice  of  retainer  to 
the  plaintiff's  attorney;  who,  in  consequence 
of  having  received  such  notice  previous  to  the 
notice  of  retainer  being  served  by  Mr.  Gallup's 
attorneys,  refused  to  receive  notice  from  them. 
Mr.  Gallup  has  fully  idemnided  the  sheriff 
against  all  damages  to  which  he  may  be  put 
in  consequence  of  the  levy. 

By  the  Court,  Nelson,  Ch.  J.  We  are 
inclined  to  think  the  sheriff  should  be  allowed 
to  retain  the  attorney.  Notwithstanding  the 
indemnity  he  is  still  interested  in  the  manage- 
ment of  the  defense,  both  as  to  the  amount  in 
controversy  and  the  time  when  it  shall  termi- 
nate. A  protracted  litigation  may  increase  the 
contingencies  as  to  the  ultimate  sufficiency  of 
the  security.and  an  omission  properly  to  defend 
may  swell  the  recovery  far  beyond  the  amount 
contemplated  when  the  surety  was  taken.  As 
a  general  rule  the  party  to  the  record,  and  im- 
mediately liable  for  the  result  of  the  litigation, 
should  control  the  attorney  ;  to  create  an  ex- 
ception, the  circumstances  should  be  very 
strong.  If  the  sheriff  should  conduct  the  de- 
fense improperly  and  by  reason  thereof  a  re- 
covery be  had  against  him,  the  indemnitor  can 
avail  himself  of  such  improper  conduct  in  the 
action  against  him.  Upon  the  whole  the  sher- 
iff should  always  be  permitted  in  cases  like 
this  to  take  upon  himself  the  conduct  of  the 
defense,  and  to  retain  such  person  as  attorney 
as  he  sees  fit. 

Motion  denied. 

Distinguished -17  Hun,  94. 
Cited  fn-24Cal.,  163. 


«O7*]*THE  PEOPLE,  ex  rel.  BOYDEN  ET  AL., 

«. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

After  exception  to  special  bail,  the  plaintiff  may 
waive  such  exception  without  requiring:  a  justifica- 
tion, provided  the  waiver  be  before  the  expiration 
of  the  time  for  justification. 

Citations— 4  Johns..  185 ;  1  Cow.,  54 ;  2  Cow..  514 ;  9 
Wend.,  478. 

SPECIAL  bail.  The  Superior  Court  of  the 
City  of  N.  Y.  ordered  an  exoneretur  to  be 
indorsed  on  a  bailpiece  under  these  circum- 
stances :  Jan.  15  a  declaration  was  served  de 
bene  erne,  in  a  suit  commenced  by  the  relators 
by  capias.  Jan.  25  special  bail  was  put  in,  and 
notice  thereof  given  to  tho  plaintiff's  attorney, 
who  on  the  next  day  excepted  to  the  bail,  and 
gave  notice  of  exception.  On  receiving  notice 
of  exception,  the  attorney  for  the  defendant 
applied  to  the  plaintiffs'  attorney  to  withdraw 
the  exception,  who  agreed  to  do  so  if  his  clients 
would  consent,  and  shortly  thereafter  (pre- 
vious to  the  expiration  of  the  time  for  justifl 
cation)  served  a  notice,  in  writing,  upon  the 

•  defendant's  attorney  waiving  the  exception, 
and  informing  him  that  a  plea  would  be  re- 

•  ceived.     The  defendant  not  putting  in  a  plea, 
his  default  was  entered,  and  judgment  perfect- 

•  ed.     Subsequently  the  exception  on  the  bail 
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piece  was  erased,  and  a  suit  commenced  on  the 
recognizance  of  bail.  The  Superior  Court  set 
aside  the  proceedings  against  the  bail,  and  di- 
rected an  exoneretur  to  be  indorsed  on  the  bail- 
piece. 

Mr.  T.  Sedgwick,  Jr.,  moved  for  a  man- 
damus requiring  a  tacatur  of  the  order  direct- 
ing the  indorsement  of  the  exoneretur,  and  in 
support  of  his  motion  cited  1  Taunt.,  426.  He 
admitted  that  there  were  several  cases  in  cur 
books  where  the  practice  seemed  to  have  been 
held  in  conformity  to  that  of  the  Superior 
Court,  but  insisted  that  the  decision  in  Taunton 
ought  to  be  followed.  The  exception  to  the 
sufficiency  of  bail  is  allowed  for  the  security 
of  the  plaintiff  in  the  action;  its  effect  is  de- 
stroyed by  a  justification;  and  if  the  plaintiff  in 
an  action  after  exception  becomes  satisfied 
*with  the  sufficiency  of  the  bail,  he  [*6O8 
could  not  perceive  any  reason  why  he  should 
not  be  permitted  to  say  so  without  requiring  a 
justification. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  Ch.  J.  In  Flack  v. 
Eager,  4  Johns.,  185,  the  proceedings  against 
the  bail  were  set  aside,  and  an  exoneretur  or- 
dered; but  there  the  exception  had  never  been 
waived,  or  erased.  In  People  v.  Judges  of  On- 
ondaga  C.  P.,  1  Cow.,  54,  after  the  exception, 
the  plaintiffs  being  indemnified  against  the  in- 
sufficiency of  the  bail,  served  notice  of  waiver, 
received  a  plea,  and  proceeded  to  judgment. 
The  C.  P.  refused  to  order  an  exoneretur,  and 
this  court  compelled  them  to  make  such  order. 
It  does  not  appear  whether  the  notice  of  waiver 
was  after  the  time  for  justification  or  not.  The 
opinion,  however,  seems  to  be  placed  upon 
that  ground.  The  court  say,  if  special  bail  do 
not  justify  within  the  time  allowed  by  the 
rules,  they  cease  to  be  bail.  The  plaintiffs  can- 
not then  hold  them  by  waiving  the  exception. 
In  Thorp  v.  Faulkner,  2  Cow..  514,  after  the 
exception,  the  attorneys  for  both  parties  agreed 
by  parol  to  waive  it,  and  to  proceed  in  the  case. 
The  court  ordered  an  exoneretur,  putting  the 
decision  principally  upon  People  v.  Judges  of 
Onondaga.  It  does  not  appear  here,  whether 
the  waiver  was  after  the  time  for  justification 
or  not.  I  infer,  however,  that  it  was. 

It  is  well  settled  that  the  bail  cease  and  are  to 
be  deemed  out  of  court,  if  they  do  not  justify 
within  the  time  allowed;  and  after  this,  it  may 
well  be  that  the  plaintiff  cannot  waive  the  excep- 
tion, and  that  even  the  attorneys  cannot  do  so 
without  the  assent  of  the  bail,  9  Wend.,  478; 
their  Contract  is  at  an  end.  But  if  the  waiver 
takes  place  before  the  time  for  justification  has 
expired,  I  am  unable  to  discover  any  reason 
against  giving  it  effect,  either  in  respect  to  tho 
bail  themselves  or  their  principal;  nor  ran  I 
find  any  case  deciding  the  contrary.  Indeed, 
it  is  settled,  that  serving  a  declaration  in  chief 
after  exception,  operates  per  M  as  a  waiver  of 
*it;  if  this  act  of  the  party  indirectly  f*ttO» 
operates  as  a  waiver,  why  should  not  emvt  be 
given  to  an  express  waiver?  Notice  of  excep- 
tion must  be  in  writing,  and  it  may  well  be  that 
a  parol  waiver  would  be  insufficient. 

Understanding  the  cases  as  above  explained, 
as  at  present  advised,  /  think  the  alternative 
writ  should  issue. 

Cited  in-3  Lang..  402  :  M  How.  Pr..  411. 
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ST.  JOHN  &  WITHERELL 

«. 
S.  &  L.  W.  HOLMES. 

Warrant  of  Attorney  Executed  by  one  of  Part- 
ners—Authorizing Confession  of  Judgment- 
Effect  of. 

Where  one  of  the  partners  of  a  firm  executed  a 
warrant  of  attorney  under  seal,  for  himself  and  as 
attorney  for  his  partner,  authorizing  the  confession 
of  a  judgment,  which  was  accordingly  entered 
against  both  defendants,  the  court  retused  to  set 
aside  the  judgment  on  the  application  of  the  de- 
fendant who  had  executed  the  warrant  of  attorney. 
The  affidavit  on  which  the  motion  was  founded  be- 
ing made  by  him,  he  was  deemed  the  sole  mover  in 
the  matter,  although  the  notice  of  the  motion  pur- 
ported to  have  been  given  for  both  the  defendants. 

Citations-2  Cai.,  254 ;  1  Wend..  311, 336 ;  Laws  1833, 
p.  395 :  10  Wend..  630. 

CONFESSION  of  judgment  by  one  of  several 
\J  partners.  The  plaintiffs  filed  a  declaration 
and  entered  a  rule  to  plead,  but  before  service 
of  copies  of  the  declaration  upon  the  defend- 
ants, received  a  warrant  of  attorney  under 
seal,  executed  by  S.  Holmes  for  himself  and  as 
attorney  for  his  copartner,  authorizing  the  con- 
fession of  a  judgment  in  favor  of  the  plaintiffs; 
and  by  virtue  of  which  a  judgment  was  ac- 
cordingly entered  against  both  defendants.  A 
motion  is  now  made  to  set  aside  the  judgment 
and  subsequent  proceedings,  on  the  ground 
that  the  warrant  of  attorney  was  executed  by 
one  partner  without  authority  from  the  other. 
The  notice  of  the  motion  purports  to  be  given 
for  both  the  defendants,  but  the  affidavit  upon 
which  it  is  founded  is  the  affidavit  of  S.  Holmes 
alone. 

By  the  Court,  Nelson,  Ch.  J.  In  Green  v. 
Beak,  2  Cai.,  254,  the  judgment  was  entered 
up  on  a  bond  and  warrant  of  attorney,  signed, 
as  in  this  case,  by  only  one  of  the  partners, 
without  authority  from  the  other.  It  was  held 
good  against  the  partner  giving  the  warrant, 
but  inoperative  as  to  the  other  if  he  chose  to 
61O*J  avail  *hiraself  of  the  defect;  that  the 
court  would  not  interfere  except  on  his  appli- 
cation, as  he  might  acquiesce  in  what  his  part- 
ner had  done;  and  that  even  if  he  did  apply, 
the  court  would  not  set  aside  the  judgment, 
but  simply  direct  the  execution  not  to  be  served 
on  his  person  or  property.  See,  also,  1  Wend., 
836.  The  case  of  Crane  v.  French,  1  Wend., 
811,  in  connection  vith  the  3d  section  c-f  the 
Act  of  1833,  Stat.,  sess.  1833,  p.  395,  shows 
that  the  judgment  in  this  case  is  irregular,  for 
the  reason  that  the  partner  was  not  in  court 
when  the  confession  was  given.  This  seems 
to  be  essential,  whether  the  suit  be  commenced 
by  writ  or  declaration,  in  order  to  have  it  op 
erate  under  the  Joint  Debtor  Act.  See,  also,  10 
Wend.,  630.  But  still, under  the  practice  before 
alluded  to,  the  partner  aggrieved  must  move. 
Has  he  done  so  in  this  case?  The  attorneys  ap- 
pear for  both  defendants  in  the  motion,  but  it  is 
founded  upon  the  affidavit  of  the  one  who  gave 
the  warrant;  he  is  setting  up  his  own  fraud  by 
way  of  defeating  the  judgment.  Should  not 
the  copartner  deny  the  authority  and  show  his 
dissent?  His  silence  in  Oreen  v.  Beals,  was 
deemed  an  acquiescence  in  the  use  of  his  name. 
1  Wend.,  336.  In  the  absence  of  any  proof  of 
his  dissent  of  the  use  of  his  name,  it  seems  to 
me,  according  to  the  practice  as  settled,  we  are 
bound  to  hold  the  proceedings  regular. 


The  distinction  between  this  application  to 
the  equitable  interference  of  the  court,  and  the 
case  of  an  action  upon  the  instrument  on  plea 
of  non  estfactum,  where  the  issue  would  stand 
upon  strict  principles  and  the  verdict  must  be 
for  the  defendants,  is  noticed  in  the  cases  above 
referred  to. 

Motion  denied,  with  costs. 

Explained— 10  How.  Pr..  308. 

Cited  in-Hoff m.,  527 ;  1  Abb.  Pr.,  175 ;  35  Mich.,  186. 


*BOSWORTH  «.  PERHAMUS.  [*611 

Usury — Pleading  and    Practice — Personal  At- 
tendance of  Plaintiff. 

Where  the  defense  to  an  action  is  usury,  and  the 
plea  hath  been  duly  verified  so  as  to  entitle  the  de- 
fendant to  the  right  to  examine  the  plaintiff  as  a 
witness,  the  defendant,  it  seems,  may  claim  the  per- 
sonal attendance  of  the  plaintiff  when  the  latter  is  • 
a  non-resident  of  the  State,  and  is  not  bound  to  ac- 
cept a  commission  to  take  his  testimony ;  the  court 
in  bank  will  not,  however,  make  any  order  in  the 
matter,  the  proper  course  being  to  apply  to  the  cir- 
cuit judge  to  put  off  the  trial  in  case  the  plaintiff 
does  not  attend  after  receiving  notice  to  that  effect. 

PRACTICE  under  usury  laws.  On  an  affida- 
X  vit  setting  forth  that  the  defense  in  this 
case  is  usury,  that  the  plea  is  duly  verified,  that 
the  defendant  can  not  safely  proceed  to  trial 
without  the  testimony  of  the  plaintiff  who  re- 
sides in  the  State  of  Vt.,  and  that  the  cause  is 
noticed  for  trial  at  the  Monroe  Circuit,  a  mo- 
tion is  made  to  stay  proceedings  unless  the 
plaintiff  shall  attend  the  trial,  so  that  he  may 
be  examined  as  a  witness,  in  pursuance  of  the 
provisions  of  the  Act  to  Prevent  Usury,  Stat., 
sess.,  1837,  p.  487,  «ec.  2. 

Mr.  P.  C  agger,  for  the  motion. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Cowen,  J.  The  2d  section  of 
the  statute  provides  that,  in  the  case  made  by 
the  defendant's  affidavit,  the  plaintiff  may  be 
called  and  examined  as  a  witness  in  the  same 
manner  as  other  witnesses  may  be  called  and 
examined.  No  doubt  this  court  has  power  to 
grant  the  motion;  but  the  putting  off  trials  for 
the  reason  that  material  witnesses  are  absent, 
is  an  office  which  can  be  more  discreetly  exer- 
cised by  the  circuit  judge.  Non  constat  that 
the  plaintiff  will  not  attend  upon  due  notice 
that  his  presence  is  required.  Where  the  plaint- 
iff is  the  real  party  in  interest,  and  a  sworn  de- 
fense is  interposed  according  to  the  statute,  it 
is  no  doubt  reasonable  to  require  his  personal ' 
attendance  on  the  usual  affidavit  of  materiality, 
even  *though  he  be  a  non-resident  of  [*61  2 
the  State,  provided  the  defendant  shall  desire 
it.  The  circuit  judge,  however,  has  the  power 
to  postpone  the  trial,  the  same  as  in  other 
cases,  and  should  be  appealed  to. 

The  motion  is  denied,  but  without  costs. 
Cited  ln-4  Hill,  569. 


THE  PEOPLE,  ex  rel.  OAKLEY, 

v. 

ACKER,  Sheriff  of  the  City  and  County  of 
NEW  YORK. 

Order  to  Prosecute   Sheriff's  Bond—  When 
Granted. 

An  order  to  prosecute  a  sheriff's  bond,  given  by 
him  to  be  released  from  arrest  on  attachment,  will 
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not  be  granted  until  after  a  default  upon  a  second 
call  of  the  sheriff  at  a  general  term. 

The  sheriff  may  be  cajled  on  the  two  non-enumer- 
ated days  next  succeeding:  or  including  the  return 
day.  If  the  attachment  be  returnable  after  the  non- 
enumerated  days  have  passed,  he  may  be  called  on 
the  day  of  the  return  of  the  process,  and  the  second 
time  on  the  first  non-enumerated  day  in  the  next 
term  :  but  it  is  irregular  after  a  call  of  a  sheriff  in 
one  term,  to  permit  a  term  to  intervene  before  mak- 
ing- a  second  call  without  previous  notice  to  the 
sheriff. 

rpHE  defendant  was  attached  for  not  putting 
_L  in  special  bail  in  replevin,  for  one  Hopkins 
at  the  suit  of  the  relator.  The  attachment  was 
returnable  on  the  first  Monday  of  January 
last,  but  was  not  served  in  its  life.  After  it  ex- 
pired, the  coroner  who  held  it  sent  it  to  the 
sheriff  (the  defendant)  who  admitted  the  serv- 
ice, and  caused  the  writ  to  be  filed,  with  a  re- 
turn indorsed,  Jan.  2b,  nunc  pro  tune.  Before 
this,  however,  to  wit:  Jan.  18,  the  second  Fri- 
day of  the  January  Term,  the  relator's  attor- 
ney caused  the  sheriff  to  be  called,  and  his  de- 
fault for  not  appearing  to  be  entered.  He 
afterwards  proceeded  against  the  coroner  for 
not  returning  the  attachment  against  the  sher- 
iff in  season,  and  the  coroner  was  ordered  to 
pay  the  costs  of  the  proceeding,  and  that  the 
attachment  against  him  should  be  thereupon 
discharged.  The  court  intimated  in  their  opin- 
ion, that  the  sheriff  was  still  liable  to  be  pro- 
ceeded against,  on  the  attachment  against  him; 
and  assigned  that  as  one  reason,  why  they  did 
not  impose'a  heavier  penalty  on  the  coroner. 
6 1 3*J  July  1 2,  the  *second  Friday  of  the  July 
Term,  the  relator's  attorney,  without  any  pre- 
vious notice  to  the  sheriff,  caused  him  to  be 
called  again,  and  had  his  default  for  not  ap- 
pearing entered;  and  moved  and  took  a  rule  to 
prosecute  the  bond  which  he  had  executed  to 
the  coroner  for  his  appearance  on  the  orignal 
attachment.  Of  this  proceeding,  he  afterwards 
gave  notice  to  the  sheriff.  A  motion  is  now 
made  to  set  aside  the  last  rule  for  irregularity. 

Messrs.  N.  B.  Blunt  and  M.  T.  Reynolds. 
for  the  motion. 

Mr.  J.  H.  Stewart,  contra. 

By  the  Court,  Cowen.  J.  I  am  inclined  to 
think  that  the  call  of  the  sheriff  Jan.  18  might 
have  been  considered  regular,  had  the  relator 
ao  chosen  to  regard  it,  after  be  found  that  the 
sheriff  had  himself  consented  to  the  return  and 
filing  of  the  attachment  as  of  a  previous  day. 
The  relator  did  not,  however,  treat  the  return 
as  regularly  made  at  the  day;  but  disaffirmed 
it,  and  proceeded  against  the  coroner  for  not 
making  it  in  season.  It  is  not  necessary  to  deny 
that,  after  the  latter  proceeding  had  been  dis- 
posed of,  he  might  still  have  recurred  to  the 
original  call,  and  made  it  the  foundation  of 
that  in  July  Term,  had  be  given  previous  no- 
tice of  such  intention  to  the  sheriff.  But,  as 
the  matter  stood,  the  whole  was  a  complete 
surprise  on  the  sheriff,  to  say  the  least.  It  was 
out  of  the  ordinary  course  of  practice,  which 
is  to  call  the  sheriff  twice  in  full  term  on  the 
two  non-enumerated  days  next 'succeeding,  or 
including  the  return  day.  Where  the  attach- 
ment is  returnable  after  all  the  non  enumerated 
days  are  past,  the  first  call  may  be  madeon  the 
return  day.  So  much  the  sheriff  must  hold 
himself  ready  to  meet  and,  if  in  default  on  the 
second  call,  his  bond  may  be  prosecuted  on  the 
usual  order  for  that  purpose,  or  a  further  at- 
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tachment  may  issue,  or  both  may  follow,  ac- 
cording to  circumstances.  If  the  relator  will  go 
on  without  giving  any  notice  beside  that  de- 
rivable from  the  attachment,  he  must  strictly 
follow  up  his  days  in  the  order  mentioned  If 
he  omit  to  do  so,  the  utmost  we  can  allow  is, 
*that  he  shall  not  lose  his  suit,  but  may  [*614 
still  go  on  with  his  calls  upon  due  notice  for 
such  time  as  he  would  be  bound  to  give  of  any 
other  motion.  That  enables  the  sheriff  to  ap- 
pear and  answer  interrogatories,  or  submit  to 
terms.  Such  is  the  course  which  should  have 
been  pursued  in  this  instance. 

Tlie  proceedings  of  the  relator  are,  thereforer 
irregular,  and  must  be  stt  aside,  with  costs. 


Ex  PARTE  VAN  RIPER,  a  Non-resident 
Debtor. 

Attachment  against  Non-Resident  Debtor — Per- 
sonal Liability  of  Bank  President — Act  of  In- 
corporation. 

In  a  proceeding  by  attachment  against  a  non-res- 
ident debtor,  who  is  sought  to  be  charged  as  a  di- 
rector of  a  foreign  bank,  the  president  and  directors 
of  which  are  by  its  charter  declared  to  be  individu- 
ally liable  for  all  notes,  etc.,  issued  by  the  bank,  it 
is  not  necessary  for  the  purpose  of  showing  person- 
al liability,  that  the  charter  should  be  produced  as 
part  of  the  preliminary  proofs,  on  the  application 
for  process. 

On  a  motion  to  set  aside  the  attachment,  the  court 
will  inquire  into  the  personal  liability  of  the  person 
sought  to  be  charged ;  and  will  hold  nim  personally 
liable  if  the  charter  of  the  bank  declares  that  he 
shall  be  so  held. 

It  is  no  objection  to  the  remedy  by  attachment, 
that  the  Act  of  incorporation  gives  an  action  in  the 
ordinary  mode,  in  which  the  plaintiff  may  declare, 
etc.  A  party  to  whom  an  action  is  thus  given,  is  not 
confined  thereto,  but  may  resort  to  any  form  of 
remedy  known  to  the  law.  and  he  may  do  so  in  any 
place  where  the  debtor  or  his  property  can  be  found. 

Citations— 1  R.  8.,  764,  2d  ed.,  sees.  3,  4 :  «  Wend.. 
563;  7  Wend.,  490,  491. 

MOTION  to  set  aside  an  attachment.  May 
31,  1889,  an  attachment  was  issued  by  the 
circuit  judge  of  the  first  circuit  against  the  real 
and  personal  property  of  Cornelius  G.  Van 
Riper,  as  a  non  resident  debtor,  under  1  R.  8., 
764,  2ded.,  sec.  1,  sub.  2,  et  seq.  The  non- 
residence  of  Van  Riper  was  duly  shown  toy  the 
affidavits  of  two  witnesses.  The  petition  for 
the  attachment  was  presented  by  T.  S.  Under- 
bill and  J.  T.  Smith,  who  stated  that  they,  as 
partners  in  trade,  had  a  demand  for  $3,676. 
over  and  above  all  discounts,  arising  on  a  cer- 
tain check  or  draft  of  the  Manufacturers'  Bank 
of  Belleville  upon  the  Merchants'  Bank  in  the 
City  of  N.  Y.,  dated  Apr.  5,  1839.  for  the  sum 
stated,  of  which  check  they  the  applicants  were 
holders  and  owners,  and  which  had  been  duly 
protested  for  non  payment:  *that  Van  [*O1& 
Riper  was,  by  the  Act  of  incorporation  of  the 
Manufacturers'  Bank  of  Belleville,  made  per- 
sonally liable  as  a  director  thereof  at  the  time 
of  the  making  of  the  check.  They  also  stated 
that  they  had  another  demand  arising  upon 
certain  promissory  notes  of  the  same  Bank, 
payable  to  bearer,  of  which  they  the  applicants 
were  also  the  holders  and  owners.  The  appli- 
cant. Underbill,  made  affidavit  that  I  he  facts 
set  forth  in  the  petition  were  true;  that  Van 
Riper  was  Justly  indebted  to  his  firm  in  the 
amount  and  manner  stated,  over  and  aboveall 
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discounts  arising  upon  the  check,  etc.,  "  upon 
which  the  said  C.  G.  Van  Riper  is,  by  the 
charter  of  the  said  Bank,  personally  responsi- 
ble as  a  director  thereof." 

A  motion  was  made  to  set  aside  the  attach- 
ment, mainly  on  the  ground  that  an  attachment 
will  not  lie  against  a  corporate  director  of  the 
Belleville  Bank,  inasmuch  as  the  remedy  given 
by  the  charter  is  local  to  N.  J. ;  or,  at  any  rate, 
being  prescribed  by  the  charter,  creditors  are 
bound  to  follow  it  strictly.  It  was  also  insisted 
that  the  papers  on  which  the  attachment  issued 
were  insufficient,  inasmuch  as  the  charter  of 
the  Bank  was  not  produced  to  the  circuit  judge, 
nor  was  it  properly  in  evidence  before  him. 
That  the  provision  in  the  charter  imposing  per- 
sonal liability  was  stated  in  a  general  way  by 
affidavit;  whereas,  it  should  have  been  shown 
particularly. 

A  copy  of  the  charter  was  produced  on  the 
motion  by  the  counsel  of  Van  Riper,  who  was 
named  in  it  as  one  of  13  directors.  It  was  passed 
in  Feb.,  1834,  and  is  an  Act  of  incorporation 
conferring  the  power  of  conducting  the  busi- 
ness of  the  Bank  on  the  Board  of  Directors. 
The  1 4th  section  provides  that  the  president 
and  directors  shall  jointly  and  severally  be  and 
continue  liable,  individually,  to  every  creditor, 
for  the  payment  of  any  bills  obligatory  or  of 
credit,  note  or  notes,  that  they  or  any  of  them 
may  issue  or  circulate,  and  upon  demand  being 
made  at  the  Bank  during  the  usual  hours  of 
business,  and  refusal  thereof,  an  action  may  be 
brought  against  the  persons  then  acting  as  pres- 
ident and  directors,  jointly  or  severally  ;  and 
that  it  shall  be  lawful  for  the  plaintiff  or  plaint- 
6  1 6*]  iff s  to  declare  generally  for  *money  had 
and  received,  with  a  specification  of  dates.sums, 
payees,  and  numbers  of  the  bills  or  notes,  etc., 
and  that  upon  judgment,  etc.,  execution  shall 
issue. 

Mr.  W.  Rutherford,  for  the  motion. 

Mr.  R.  Lock  wood,  contra. 

By  the  Court,  Cowen,  J.  "Was  the  proof  of 
the  debt  sufficient  in  the  first  instance?  I  think 
it  was.  The  statute  declares,  sec.  3,  that  the  ap- 
plication may  be  made  by  any  creditor,  etc., 
having  a  demand  against  the  debtor  personally, 
arising  upon  contract,  etc.,  amounting  to  $100 
or  upwards,  etc.  By  section  4,  the  application 
is  to  be  in  writing,  and  verified  by  the  affidavit 
of  the  creditor,  etc.,  in  which  shall  be  specified 
the  sum,  etc.,  over  and  above  all  discounts,  etc., 
and  the  grounds,  etc.  The  objection  for  insuf- 
ficiency is  founded  mainly  on  the  supposed  de- 
fect in  not  showing,  by  production  of  the  char- 
ter, how  the  personal  liability  of  Van  Riper 
arose.  That  was  not  necessary.  Had  the  proof, 
at  the  outset,  stated  that  he  was  a  corporator, 
then  prima  facie  he  would  not  have  been  per- 
sonally liable, and  it  must  have  been  shown  how 
he  came  to  form  an  exception  to  the  general 
rule  which  exempts  the  member  of  an  aggre- 
gate corporation.  But  the  application  did  not 
state  that  the  Belleville  Bank  was  incorporated, 
nor  imply  that,  except  in  the  clause  charging 
personal  liability.  The  Bank  might  have  been 
a  mere  partnership  or  joint  stock  company; 
and  that,  I  think,  must  have  been  intended 
upon  the  language  of  the  application,  had  it 
not  gone  on  to  show  how  the  liability  arose. 
The  common  law  favors  the  personal  liability 


of  the  members,  for  all  the  debts  of  a  company. 
Exemption  is  an  exception,  to  be  shown  by  the 
other  side.  Strictly,  therefore,  it  was  not  nec- 
essary to  show  at  all  how  Van  Riper  came  to 
be  personally  liable. 

But  if  it  were  necessary  to  show  personal  li- 
ability specially,  it  was  sufficiently  done.  The 
statute  does  not  require  primary  proof,  but 
only  an  affidavit;  nor  does  it  demand  the  same 
particularity  of  statement  as  in  a  declaration. 
The  "affidavit  must  show  that  the  de-  [*617 
mand  arose  on  contract,  and  the  amount  due. 
These  are  the  two  great  objects.  They  give 
jurisdiction  to  the  commissioner  so  far  as  the 
debt  is  concerned,  and  may  be  stated  in  a  gen- 
eral way.  See  sees.  3  and  4;  Matter  of  Uottingt- 
Jiead,  6  Wend.,  553  ;  Matter  of  Gilbert,  1  Id., 
490,  491. 

Then  is  Van  Riper  personally  liable  upon  the 
charter  now  shown  within  the  meaning  of  the 
non-resident  attachment  statute  ?  This  is  a  ma- 
terial inquiry;  for  personal  liability  is  made  an 
express  ingredient  of  jurisdiction.  To  this  the 
charter  is  express.  The  president  and  all  the 
directors  are,  by  the  charter,  made  jointly  and 
severally  liable  as  individuals. 

But  the  charter,  after  declaring  that  they 
shall  be  personally  liable,  immediately  goes  on 
to  provide  that  a  joint  or  several  action  may  be 
brought,  and  the  plaintiff  may  declare  in  a  gen- 
eral form.  It  is  objected  that  the  directors  be- 
ing corporators  and  not  liable  at  the  common 
law,  but  the  statute  raising  their  liability  and 
in  the  same  section  giving  a  remedy,  that  alone 
must  be  pursued.  The  answer  is,  that  contract- 
ing as  an  agent  and  director  under  such  a  char- 
ter, is  the  same  in  legal  effect  as  if  the  direct- 
ors had  signed  and  bound  themselves  as  prin- 
cipal drawers  or  makers  in  their  capacity  as 
natural  persons.  The  subsequent  provision  in 
the  statute  was  obviously  intended  merely  to 
give  the  plaintiff  a  more  general  and  easy  rem- 
edy at  his  option.  It  neither  expressly  denies 
the  general  remedies  given  by  law  against  debt- 
ors, nor  is  there  any  rule  of  construction  which 
attaches  an  implied  denial  of  those  remedies  to 
such  a  clause.  No  doubt  a  State  may  pass  a 
law  tying  a  creditor  up  to  a  certain  remedy  on 
a  contract,  where  the  law  is  passed  prior  to  the 
contract  being  made.  As  the  creditor  then 
knows  the  law,  he  con  tracts  cumonere.  But  the 
case  at  bar  presents  no  such  instance.  The 
charter  does  not  confine  the  creditor  to  any 
particular  remedy.  It  raises  in  his  favor  a  debt 
against  an  individual,  and  leaves  his  remedy  to 
the  general  methods  of  the  law.  This  view  also 
answers  another  objection  taken,  that  the  rem- 
edy given  by  the  charter  is  local  to  the  State  of 
N.  J.  The  charter,  in  fact,  "institutes  [*618 
no  remedy.  It  binds  Van  Riper  as  a  debtor.  It 
raises  a  debt  against  him,  which  may,  in  its 
own  nature,  be  enforced  wherever  the  debtor 
or  his  property  can  be  found,  according  to  the 
forms  of  law  at  the  place  where  found. 

My  opinion  is,  that  a  complete  case  of  un- 
qualified personal  liability  is  made  out  within 
the  meaning  of  the  Non  Resident  Debtor  Act, 
and  that  tJie  motion  to  set  aside  the  proceedings 
must  be  denied. 

Corporation— Individual  liability  of  stockholders  for 
debts  of.  Reviewed  and  distinguished— 2  Sweeny.: 
143, 144, 145, 148, 151. 

Explained— 50  Barb.,  434  :  34  How.  Pr.,  183. 

Cited  in-34  N.  Y.,  212  ;  46  N. Y..  127 ;  38  Barb.,  593 ; 
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2  Abb  N.  S.,  67:  1  Rob.,  389 ;  12  Allen,  441 ;  49  Am. 
Dec.,  308  (1  N.  Y.,  76). 

Remedy  given  t>u  statute  of  State— May  be  enforced 
anywhere.  Cited  in -37  How.  Pr.,  155 ;  52  How.  Pr., 
fi  •  (i  Abb.  N.  S..  397  ;  103  U.  S.,  18 :  3  Am.  Hep.,  206 
<33  Md.,  487) :  26  Am.  Rep.,  729  (16  Fla.,  428). 

Also  cited  in— 12  Abb.  Pr.,  110. 


IN  THE  MATTER  OF  ANTHONY  STREET,  IN 
THE  CITY  OF  NEW  YORK. 

Report  of  Commissioners  of  Estimate  and  Assess- 
ment in  Laying  Out  and  Widening  Streets — 
Fituil  Confirmation  Necessary  to  Acquirement 
of  Vested  Rights  to  Damage*— Discontinuance 
of  Proceedings — Practice. 

Until  the  final  confirmation  of  a  report  of  Com- 
missioners of  Estimate  and  Assessment  in  the  laying1 
out  or  widening  of  streets,  individuals  whose  prop- 
erty was  contemplated  to  be  taken,  do  not  acquire 
any  vested  rights  in  respect  to  the  damages  assessed. 

The  corporation  who  set  the  proceedings  on  foot 
may,  by  leave  of  the  court,  discontinue  them  at  any 
time  before  the  final  confirmation  of  the  report ;  and 
thev  may  do  so  if  the  report  has  been  sent  back  to 
the  Commissioners  for  review  in  one  or  two  partic- 
ulars, although  it  was  approved  by  the  court  in  most 
respects. 

On  a  motion  by  the  corporation  for  leave  to  dis- 
continue, affidavits  showing  the  impolicy  and  in- 
justice of  granting  the  motion  are  inadmissible. 

Citations-6  Johns.  Ch.,  49:  6  Cow.,  571;  1  Wend., 
63,318;  11  Wend..  154 ;  2  R.  L.,  1813.  pp.  413.  414;  11 
Johns.,  457 ;  10  Wend.,  519 ;  11  East.,  200. 

IN  this  case  the  Corporation  presented  a  pe- 
tition for  lea  veto  discontinue  their  proceed- 
ings in  the  above  matter. 

The  petition  Stated, among  other  things.tbat, 
on  the  application  of  the  petitioners,  made  to 
tliis  court.  May  4,  1887,  Commissioners  of  Es- 
timate and  Assessment  had  been  appointed, 
who  reported  at  the  special  term, in  March  last, 
when  the  petitioners  moved  this  court  that  the 
report  be  confirmed.  The  motion  being  op- 
posed, an  order  was  directed  and  entered  by 
the  clerk  thus:  "That  the  said  report  be  re- 
ferred back  to  the  said  Commissioners,  for  re- 
visal  and  correction,  by  awarding  to  Maria 
Mooney  by  name,  the  value  of  her  life  estate, 
in  one  third  of  the  property  belonging  to  the 
estate  of  Thomas  Mooney,  deceased,  etc.,  and 
by  reducing  the  sum  awarded  to  the  estate  of 
•aid  Thomas  Mooney,  to  such  amount  as  may 
remain,  after  the  value  of  such  life  estate,  etc., 
shall  have  been  deducted.  Also,  that  the  said 
6 1 9*J  "Commissioners  beat  liberty  to  correct 
tli>-ir  report,  by  stating  therein  that,  before  the 
completion  of  their  said  estimate,  etc.,  they  ob- 
tained from  the  Corporation,  etc..  profiles  and 
plans  of  the  adjacent  streets,  as  to  the  elevation 
or  depression  thereof,  etc. ;  and  it  is  further  or- 
dered, that,  in  all  other  respects,  and  as  to  all 
other  parties,  the  said  estimate  and  assessment 
be  and  the  same  is  hereby  confirmed.  See  19 
W.-nd.,  878.688.698. 

Mr.  Grim,  contra,  offered  affidavits  show 
ing  the  impolicy  and  injustice  of  granting  the 
prayer  of  the  petition. 

Ity  the  Court.  Cowen.  J.  If  the  Corpora 
tion  have  any  right  to  discontinue,  it  is  the 
same  as  that  of  any  other  actor  in  a  legal  suit 
or  proceeding.  A  plaintiff  may, of  course.and 
at  any  time  before  verdict.or  some  step  in  nat 
urc  of  a  verdict,  withdraw  and  be  nonsuited  ; 
WKXD.  20. 


and  even  after  verdict  the  defendant  cannot 
compel  him  to  proceed, unless  he  have  acquired 
some  vested  right.which  will  be  affected  by  al- 
lowing the  plaintiff  to  stop  short  with  the  ver- 
dict. He  cannot  be  questioned  on  account  of 
the  prejudice  which  a  discontinuance  may  oc- 
casion. The  right  of  the  Corporation  in  street 
cases  is  not  distinguishable  in  this  respect  from 
their  right  as  plaintiffs  in  an  ordinary  suit. 
Courts  cannot  inquire  into  the  expediency  of 
their  exercising  the  right;  or,  if  they  can, they 
have  no  legal  power  to  forbid  its  exercise.  The 
affidavits  are  excluded. 

Counsel  were  then  heard  upon  the  right  of 
the  Corporation  to  discontinue.at  so  late  a  stage 
in  the  proceeding. 

Messrs.  C.  O'Conor  and  J.  M'Keon,  for 
the  Corporation. 

Messrs.  D.  Lord,  Jr.,  and  S.  Stevens, 
contra. 

By  the  Court,  Cowen,  J.  The  cases  hereto- 
fore decided  by  this  court  and  the  Court  of 
Chancery,  leave  it  quite  clear  that  individuals 
acquire  no  vested  right  under  these  street  pro- 
ceedings, and  therefore  cannot  insist  that  the 
Corporation  shall  go  on,  until  the  final  confir- 
mation of  the  report  of  *the  Commis-  [*62O 
sioners  of  Estimate  and  Assessment.  Kent, 
Chancellor.  inN.  T.v.  Mapes,  6  Johns.  Ch.,49; 
Matter  of  the  Application  of  The  Mayor,  etc. ,  rel- 
ative to  Third  St. ,  6  Cow.,  571 ;  Hawkins  v.  Tr. 
of  Rochester,  1  Wend.,  53;  People  v.  Brooklyn, 
Id.,  318  et  seq.,  and  other  cases  there  cited  ; 
Matter  of  Canal  St.,  11  Id.,  154.  This  view  ac- 
cords best  with  the  language  of  the  statute  un- 
der which  the  proceedings  take  place.  2  R.  L. 
1813,  pp.  413,  414.  By  that  Act.  so  often  as 
this  court  shall  be  dissatisfied  with  the  report 
of  the  Commissioners,  it  is  to  be  referred  back 
for  revisal  and  correction;  and  on  the  final  con- 
firmation of  the  report. the  Corporation  become 
seised;  and,  according  to  the  cases,  the  corres- 
ponding rights  of  others  vest. 

In  the  case  at  bar.tbere  has  been  no  final  con- 
firmation,within  the  meaning  of  the  Act.  The 
whole  report  was  referred  back  as  the  statute 
requires  it  should  be  until  we  should  be  satis- 
fied with  it.  The  only  difficulty  raised  is  based 
on  the  concluding  language  of  the  rule,  which 
declares  that  the  report  is  confirmed  iu  all  re- 
spects, excepting  two  particulars,  wherein  the 
Commissioners  were  directed  to  make  correc- 
tions. That,  however,  was  clearly  but  another 
mode  of  expressing  the  opinion  of  the  court, 
for  the  benefit  of  the  Commissioners  and  par- 
ties. It  could;  not  alter  the  legal  effect  of  the 
reference,  which  was  of  the  whole  report  and, 
indeed,  left  the  whole  open  for  possible  revis- 
al. The  confirmatory  language  in  the  rule  has 
been  thought  convenient,  as  indicating  our  ap- 
proval of  a  certain  portion  of  the  proceedings, 
and  the  word  "approved"  might  have  been 
more  apt  than  "  confirmed;  "  but  the  legal  re- 
sult is  the  same.  Unless  specific  errors  are 
pointed  out  in  some  way,  the  whole  ground 
might  be  traveled  over, and  a  thousand  persons 
be  heard  by  the  Commissioners,  and  again  by 
the  court. though,  on  the  first  hearing,  we  were 
satisfied  with  all  except  one  or  two  particulars. 
Strictly  speaking,  there  is  in  any  one  proceed- 
ing but  a  single  report ;  and  what  are  called 
second  or  third  supplemental  reports,  are  but 
parts  or  modifications  of  a  legal  whole.  As 
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such  it  passes  by  reference  between  the  court 
O2 1*]  and  the  Commissioners.  It  cannot  *be 
confirmed  piecemeal.  The'  whole  proceeding 
is  entire,  like  a  suit  at  law  ;  and,  in  a  legal 
sense,  the  whole  is  confirmed  or  discontinued 
at  a  single  blow.  This, too, seems  to  me  the  only 
method  of  considering  the  matter  which  is  fea- 
sible and  iust  to  all  parties.  The  report  of  es- 
timate and  assessment  alone  is  what  we  have 
power  to  review.  This  has  reference  to  and  is 
dependent  on  a  single  improvement, which  can- 
not be  split  into  fragments.in  proportion  as  we 
may  from  time  to  time  allow  or  disallow  parts 
of  the  report;  relative  rights,  claims  and  liabil- 
ities becoming  vested  and  apportioned  accord- 
ingly. 

It  is  true  that  the  proceeding  on  the  report 
being  entire  and  indivisible,  a  confirmation  of 
part  would  be  a  confirmation  of  the  whole, 
upon  the  general  principle  that  a  plaintiff  or 
prosecutor  cannot  split  his  claim.  If  he  take 
judgment  for  a  part,  it  is  a  judgment  for  the 
whole,  and  bars  all  proceeding  by  another  suit 
or  in  the  same  suit  for  the  residue.  But  the 
rule  means  a  judgment  or  confirmation  final  in 
its  legal  character.  Accordingly,  a  judgment, 
which  is  in  form  one  of  nonsuit  by  a  common 
magistrate,  shall  be  held  to  be  a  nonsuit  or  a 
judgment  final  on  the  merits,  and  barring  a 
second  suit,  accordingly  as  the  justice  had  the 
legal  right  to  render  judgment  with  the  one  or 
the  other  effect  at  the  time.  Hess  v.  Beekman, 
11  Johns.,  457  ;  Elwell  v.  M' Queen,  10  Wend., 
519.  These  cases  proceed  on  the  ground  that, 
on  given  circumstances,  the  law  directs  a  cer- 
tain judgment  to  be  rendered;  and  that  it  can- 
not be  varied  by  the  form  of  the  entry.  So  in 
the  case  at  bar,  the  law  directed,  on  this  court 
being  dissatisfied,  that  the  whole  report  should 
be  referred  back.  It  was  so  referred  back  by 
the  rule,  and  the  subsequent  words  of  confir- 
mation could  not  change  the  legal  effect.  Strict- 
ly, the  whole  stood  open.  See  per  Ld.  Ellen- 
borough,  Ch.  J.t  in  Stracheyv.  Turley,\\  East, 
200. 

The  motion  to  discontinue  is  granted. 

Commissioners'  report  —  Confirmation  of.  Ex- 
plained—9  Paige,  20;  17  Barb..  625. 

Cited  in-8  Paige,  308.  56  N.  Y..  156:  3  Hun,  221 ;  4 
Hun.  313:  5  Hun,  175: 5  T.  &  C.,  437;  31  N.  J.  L.,  77. 

Discontinuance.  Cited  in— 78  N.  Y.,  59 ;  11  Barb., 
609;  17  Barb.,  642 ;  12  Abb.  Pr.,  110. 


622*]         *EVANS  ».  PARKER. 

Sheriff's  Return,   nulla  bona  —  Motion  to  Set 
Aside. 

A  sheriff's  return  of  nv&a  bona  will  not  be  set 
aside  as  false,  where  the  evidence  produced  on  a 
motion  for  that  purpose  is  contradictory  in  refer- 
ence to  the  value  or  the  property  of  the  person 
against  whom  the  execution  issues  over  and  above 
former  liens.  Indeed,  it  seem  that  in  no  case  will 
the  return  of  a  sheriff  upon  process  be  set  aside  as 
false  upon  affidavits,  except  where  fraud  or  collu- 
sion is  shown. 

Citations—  2  Paigre,  418  :  1  Wend.,  92;  6  Maule  &  S., 
42,  43:  2  Dowl.  Pr.  Cas.,  86;  Grab.  Pr..  409,  2d  ed. 


was  a  motion  to  set  aside  as  false  a 
JL  sheriff's  return  of  nutta  bona  upon  &fi.  fa. 
The  sheriff  had  made  a  levy,  but  becoming 
satisfied  that  the  defendant's  property  was  in- 
sufficient, over  and  above  previous  liens,  to 
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satisfy  the  execution  or  any  part  of  it,  he  con- 
sulted with  the  plaintiff's  attorney, and  returned 
the  fi.  fa.,  nutta  bona,  etc.  Upon  which  the 
plaintiff  filed  a  creditor's  bill  in  the  Court  of 
Chancery, obtained  an  injunction,  and  was  pro- 
ceeding to  the  appointment  of  a  receiver.  The 
affidavits  produced  on  the  motion  to  set  aside 
as  false  the  sheriff 's  return  were  contradictory; 
those  on  the  part  of  the  defendant  tending  to 
show  that  the  property  levied  upon  would  have 
produced  on  a  sale  a  sum  greater  than  the  pre- 
vious liens,  whilst  those  in  opposition  to  the 
motion  tended  to  show  that  a  sale  would  not 
have  produced  anything  beyond  the  liens. 

Mr.  J.  Lovett,  for  the  motion. 

Mr.  A.  Taber,  contra. 

By  the  Court.  Cowen,  J.  I  told  the  parties 
on  this  motion  being  mentioned,  and  the  pa- 
pers being  glanced  at,  that  I  was  very  sure  I 
could  not  give  any  relief  in  the  course  now 
taken, even  if  it  were  in  fact  due.  It  certainly  is 
not  necessary  to  deny  that  on  a  plain  uncon- 
tested  case  of  collusion,  we  might  interfere  in 
a  summary  way.  though  I  hope  we  have  no 
reason  to  anticipate  such  a  case.  Even  then  it 
is  quite  obvious  how  much  more  ample  would 
be  the  remedy  by  action,  which  might  also  be 
pursued  pari  passu  with  *an  indict-  [*623 
ment.  As  a  general  rule,  the  sheriff  must  ex- 
ercise his  discretion  and  decide  for  himself, 
whether  the  property  on  which  he  has  levied 
can  be  made  available.  That  he  consults  the 
plaintiff  or  his  attorney  on  the  question  is  cer- 
tainly no  objection;  they  are  mainly  interested 
in  the  proceeding.  If  it  coutd  obviously  be 
made  to  pay  the  plaintiff's  debt,  I  should  re- 
quire a  very  strong  case  to  satisfy  me  that  any 
member  of  the  bar  had  procured  the  sheriff  to 
make  a  false  return,  for  the  sake  of  enabling 
him  to  obtain  the  costs  of  a  creditor's  bill.  It 
would  be  very  harsh  to  suppose  that  any  at- 
torney would  attempt  such  a  thing;  yet,  short 
of  plain  malpractice  or  corruption,  we  cannot 
interfere.  I  know  the  Court  of  Chancery  have 
refused  to  regard  the  objection  there,  that  the 
return  of  the./?,  fa.  vcas  false,  Stoors  v.  Kehey, 
2  Paige,  418,  and  it  was  remarked  that  the  de- 
fendant might  apply  here  to  set  aside  the  return. 
1  understand  the  learned  Chancellor  also  to  inti- 
mate that,  in  a  case  of  fraud  or  collusion,  he 
would  himself  notice  the  objection.  Surely, 
we  can  do  no  more.  So  far  as  we  have  spoken, 
it  was  to  say  that  the  sheriff  may,  even  after  a 
levy,  return  nutta  bona  on  being  satisfied  that 
an  attempt  to  sell  would  be  fruitless  by  reason 
of  previous  liens.  Chaupenois  v.  White,  1 
Wend.,  92.  So  of  any  other  ground  for  honest 
belief  in  the  sheriff,  as  if  the  goods  levied  on 
are  claimed  adversely  by  a  third  person,  even 
though  the  claim  be  fraudulent.  We  all  know 
the  course  usually  taken  as  a  remedy.  It  is  an 
action  by  the  party  grieved  for  a  false  return. 
That  was  one  remedy  spoken  of  by  the  Chan- 
cellor in  Stoors  v.  Kehey.  Several  cases  are  col- 
lected by  Mr.  Graham  in  his  Practice,  409,  2d 
ed.,  showing  that  the  sheriff  has  a  discretion. 
It  would  be  a  very  harsh  mode  of  controlling 
that  discretion,  to  set  aside  the  return  and  dis- 
place the  lien  which  the  party  may  have  ac- 
quired by  a  creditor's  bill.  The  remedies  of 
creditors  are  sufficiently  narrowed  by  the  mod- 
ern, and  I  will  not  deny  humane  course  of  leg- 
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islation,  in  favor  of  unfortunate  debtors.  All 
remedy  by  ca.  sa.  is  taken  away  in  respect  to 
resident  debtors,  and  it  is  right  to  secure  the 
creditor  every  means  in  his  power  to  reach  the 
O24*]  debtor's  property  and  convert  it  *to  the 
payment  of  his  debts  short  of  a  hasty  sale  and 
sacrifice,  which  is  not  a  very  probable  result 
when  the  course  taken  is  by  a  bill  in  chancery. 
One  clear  mode  of  relief  is  open  to  the  defend- 
ant— payment  of  the  debt.  That  will  raise  the 
injunction  and  supersede  the  receiver;  and  if 
his  property  be  so  ample  as  to  fasten  a  charge 
of  a  palpably  false  return  on  the  sheriff,  it 
would  seem  to  follow  that  he  must  have  the 
means  of  payment. 

I  took  the  papers  and  consented  to  look  into 
this  case,  rather  from  the  large  amount  of  prop- 
erty which  was  said  to  be  locked  up  and  with- 
drawn from  the  defendant  by  the  bill  in  chan- 
cery, some  $50,000  at  least,  and  the  confident 
belief  of  counsel  that  he  had  presented  a  case 
for  relief,  than  from  any  hope  that  I  could  af- 
ford any.  The  more  I  have  thought  and  read 
of  the  matter,  the  more  I  am  satisfied  that  my 
first  impression  was  correct.  In  Brydges  v. 
Walford,  6  Maule&  S..  42,  43.  Ld.  Ellenbor- 
ough,  Ch.  J.,  said:  "The  sheriff  acts  accord- 
ing to  the  best  information  he  can  procure  at 
the  time,  and  makes  his  return  accordingly." 
In  the  late  case  Ooubot  v.  De  Orouy,  in  the  Ex- 
chequer, 2  Dowl.  Pr.  Cas.,  86,  the  sheriff's  of- 
ficer had  arrested  the  defendant,  who  claimed 
to  be  privileged  as  being  in  the  service  of  the 
Sicilian  minister.  The  affidavits  showed,  very 
strongly,  that  the  privilege  was  but  a  pretense 
and  that  the  officer  had  collusively  and  fraud- 
ulently allowed  the  defendant  to  go  at  large. 
The  sheriff  returned  the  defendants  privilege 
as  an  excuse  for  not  taking  him.  On  motion 
to  set  aside  the  return  as  false,  and  direct  the 
sheriff  to  execute  the  writ,  the  court  refused  to 
Interfere,  saying  "  You  must  resort  to  your  ac- 
tion "  The  learned  reporter  states  the  rule  to 
be  extracted  from  the  case  thus:  "  The  court 
will  not  try,  on  affidavits  whether  the  return 
made  by  a  sheriff  to  a  writ  is  false,  even  though 
a  strong  case  is  made  out  showing  fraud  and 
collusion:  but  the  parly  must  resort  to  his 
remedy  by  action." 

'/'/«•  motion  mutt  be  denied,  with  costs. 

Cited  in  ii  Wend..  508;  25  N.  V..  438 :  5  Barb.,  568: 
7  llarf..,  72 :  4  How.  Pr.,  113 ;  9  How.  Pr.,  300.  400 ;  33 
N.J.  L.,  384. 
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THE  JUDGES  OF  WESTCHESTER. 

Return  to  Certiorari— Assignment  of  Errors. 

A  return  to  eertinrari  cannot  be  contradicted  by 
«n  assignmrnt  of  errors,  nor  can  a  fact  \x>  specially 
assigned  nhowinir  a  want  of  Jurisdiction  in  the  tri- 
bunal to  which  the  certltn-ari  is  sent. 

It  teems  that  an  amijrnmcnt  of  errors  Ua  pro- 
ceeding not  applicable  to  the  ease  of  a  common  law 
•rMorwt 

Citations -17  Johns.,  131 :  0  Mod.,  90 ;  1  Cow..  28,  n. 
N  this  case  to  a  common  law  eertinrari  dl- 
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reeled  to  the  judges  of  Westchester  Co., the 
Judges  returned  that  the  Commissioners  of  the 
Town  of  Bedford  (the  parties  prosecuting  the 
certiorari),  on  an  application  to  them  for  that 
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purpose  had  refused  to  lay  out  a  certain  road  ; 
that  on  such  refusal  an  appeal  was  made  to 
three  of  the  judges  of  the  Court  of  C.  P.of  the 
county,  a  majority  of  whom  reversed  the  de- 
cision of  the  Commissioners  and  laid  out  the 
road  according  to  the  original  application.  On 
the  coming  in  of  .this  return,  the  Commission- 
ers assigned  for  error  that  the  road,  as  laid  out 
by  the  judges,  was  not  the  same  as  that  ap- 
plied for  and  passed  upon  by  the  Commission- 
ers. A  motion  was  made  to  set  aside  the  as- 
signment. 

Mr.  S.  Stevens,  for  the  motion. 

.'//•.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  The  motion  must 
be  granted,  with  cost*.  The  return  cannot 
be  contradicted  by  an  assignment  of  errors. 
It  must  be  taken  as  conclusive  and  acted  upon 
as  true.  If  false,  you  must  go  to  your  action. 
Vide  per  Platt,  «/.,  in  Rawaon  v.  Adams,  17 
Johns.,  131; v.  Cowper,  6  Mod.,  90. 

It  is  supposed  that  an  assignment  of  a  want 
of  jurisdiction  constitutes  an  exception  to  the 
rule.  That  is  certainly  not  so,  where  the  officers 
return  that  they  have  jurisdiction  ;  nor  am  I 
aware  that  an  issue  has  ever,  in  any  case,  been 
raised  upon  jurisdiction  by  an  assignment  of 
errors.  A  want  of  jurisdiction  appearing  on 
the  return,  the  proceedings  will  be  *re-  [*OSJ(J 
versed  on  motion,  without  any  assignment  of 
errors,  which  is  not  applicable  to  a  common 
law  certiorari.  See  1  Cow. ,  28,  n.  If  there  be 
in  fact  a  want  of  jurisdiction,  an  action  lies 
not  only  for  a  false  return  showing  it,  but  for 
any  injurious  proceeding  in  consequence  of 
the  adjudication  by  the  inferior  tribunal. 

Cited  in— 23  Wend..  286 ;  73  N.  Y.,  439 ;  6  Hun,  636, 
653 ;  13  Hun,  200 ;  19  Ab.  Pr.,  104. 


FERRIS  v.  DOUGLASS. 

Writ  in  Nature  of  Writ  of  Error  Coram  Nobis 
—  When  Issued — Stay  of  Proceedings — Statute 
of  Limitations. 

A  writ  in  the  nature  of  a  writ  of  error  coram  nobi* 
can  properly  issue  only  by  order  of  the  court,  upon 
cause  shown  by  affidavit,  and  after  notice  to  the  op- 
posite party  or  his  attorney. 

The  writ  will  not  of  itself  operate  as  a  stay  of 
proceedings;  to  rendor  it  such,  an  order  of  the 
i-Miirt  is  necessary,  which  will  be  (minted  on  cause 
shown  in  the  same  papers  on  which  the  principal 
motion  is  founded. 

In  general,  a  stay  will  be  ordered  only  on  putting 
In  and  justifying  bail ;  and  then  the  provisions  of 
the  Statute  Concerning  Ballon  Writs  of  Error  coram 
nobis.  should  be  conformed  to  by  the  party  as  nearly 
BO  as  practicable. 

A  certificate  of  counsel  of  error  in  the  record  and 
proceedings  is  nrrt  neoraary  on  the  suing  out  of  this 
writ;  nor  need  bail  be  given  unless  a  stay  of  pro- 

i'iliiiKs  is  desired. 

Where  a  writ  was  issued  without  the  allowance 
<>f  t  In'  court,  and  a  motion  was  made  to  quash  it  .an 
allowance  nuiic  pro  (uric  was  ordered  to  save  the  at- 
UchinK  of  the  Statute  of  Limitations. 

Citations  in  Wend..  620:  1  Lilly  Pr.  Keg..  710: 
Bayers,  188 :  2  Crorap.  Pr.  377  :  2  Archb.  Pr..  243.  244 ; 
SBel.  Pr.,  401.  402:  2Tldd.  Pr..  1199,  120fl,  Phil.  ed. 
1828 ;  Carth.,  867, 868,  870 ;  8  East,  415. 

THE  plaintiff  sued  out  a  writ  in  the  nature 
of  a  writ  of  error  coram  nobis,  to  reverse 
a  judgment  rendered  against  him  by  default, 
and  which  was  docketed  Jan.  6,  1837.     The 
writ  of  error  was  filed  in  the  office  of  one  of 
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the  clerks  of  this  court  May  6,  1889.  The 
plaintiff  assigned  as  error  in  fact,  infancy  at 
the  time  of  the  rendition  of  the  judgment.  A 
motion  was  made  to  quash  or  set  aside  the 
writ;  it  appearing  that  it  had  not  been  ordered 
or  allowed  by  the  court,  that  there  was  no  cer- 
tificate of  counsel  on  file,  and  that  bail  in  er- 
ror had  not  been  put  in.  In  opposition  to  the 
motion  it  was  shown  that  the  plaintiff  in  er- 
ror became  of  age  May  8,  1837,  and  it  was 
urged,  if  the  writ  should  be  holden  to  have 
been  issued  irregularly,  that  it  ought  to  be 
amended  by  an  allowance  nunc  pro  tune,  as 
otherwise  the  plaintiff  would  be  barred  by 
lapse  of  time  of  availing  himself  of  the  error 
in  the  judgment. 

627*]     *Mr.  M.  T.  Reynolds,  for  the  mo- 
tion. 
Mr.  J.  Holmes,  Jr.,  contra. 

By  the  Court,  Bronson,  J.  We  have  al- 
ready had  occasion  to  say  that  this  writ,  for 
error  in  fact  in  this  court,  is  not  abolished. 
Smith  v.  Kingsky,  19  Wend.,  620.  But  some 
parts  of  the  Statute  Concerning  Writs  of  Er- 
ror do  not  apply.  A  certificate  of  counsel, that 
there  is  error  in  the  record  and  proceedings  is 
not  necessary.  The  statute  requiring  bail  in  er- 
ror does  not  extend  to  this  writ.  This  is  agreed 
in  all  the  books. 

The  writ  can  only  be  issued  on  motion  to 
this  court,  and  cause  shown  by  affidavit.  It 
must  appear  with  reasonable  certainty  that 
there  has  been  some  error  in  fact,  before  the 
writ  will  be  allowed.  Notice  of  the  motion 
should,  as  in  other  cases,  be  given  to  the  op- 
posite party  or  his  attorney,  or  some  good  rea- 
son for  omitting  notice  should  appear  by  affi- 
davit. Sayer,  166;  1  Lilly.  Pr.  Reg.,  710;  2 
Cromp.  Pr..  377;  2  Archb.  Pr.,  243,  244;  2  Sell. 
Pr.,  401,  402;  2  Tidd,  Pr.,  1199;  Carth.,  368, 
370. 

Although  the  statute  requiring  bail  in  error 
does  not  extend  to  this  writ,  an  opinion  was 
intimated  in  Smith  v.  Kingsley,  that,  to  make 
the  writ  operate  as  a  stay  of  execution,  bail 
ought,  as  a  general  rule,  to  be  required.  In  Hi- 
bout  v.  Wheeler,  Sayer,  166,  it  was  said  that 
the  writ  is  not  a  supersedeas  in  itself;  "but  al- 
though it  be  not,  execution  cannot  be  taken 
out  upon  the  judgment  whilst  it  is  depending, 
without  leave  of  the  court."  In  Walker  v.  Sto- 
koe,  Carth.,  367,  the  writ  was  allowed  by  the 
court  and  a  supersedeas  granted,  upon  putting 
in  bail.  But  a  previous  writ  of  error  had  been 
quashed.  Mr.  Tidd  says  the  writ  is  or  is  not  a 
supersedeas  of  execution,  according  to  circum- 
stances; but  what  those  circumstances  are,  is 
not  very  clearly  explained.  In  general,  he 
says  when  a  writ  of  error  abates  by  the  act.  of 
God,  as  by  the  death  of  the  parties,  a  second 
writ  of  error  is  a  supersedeas  of  itself,  without 
motion  or  leave  of  the  court:  but  the  cases  to 
which  he  refers  were  upon  the  common  writ  of 
628*1  error.  2  Tidd,  Pr.,  1209,  *Phila.  ed., 
1828.  In  1  Lilly.  Pr.  Reg.,  710,  it  is  said  that 
the  writ  is  allowed  in  court  without  bail;  "and 
upon  a  motion  at  the  side  bar,  the  court  have 
granted  a  supersedeas,  because  none  of  the  stat- 
utes which  oblige  the  plaintiffs  to  put  in  bail 
extend  to  this  writ  of  error."  This  language 
plainly  implies  that  the  writ  is  not  a  supersede- 
as  in  itself.  Archbold  says:  "A  writ  of  error 

974 


coram  nobis  is  in  some  cases  of  itself  a  super- 
gedeas;  in  some  not;"  but  like  Mr.  Tidd,  heonly 
mentions  a  single  case  where  it  will  operate  aa 
a  stay,  to  wit,  when  brought  after  the  abate- 
ment of  a  former  writ.  He  adds.  "Where  er- 
ror in  fact  is  intended  to  be  assigned,  the  writ 
of  error  will  not  be  of  itself  a  supersedeas."  But 
where  not  a  stay,  the  court  on  motion  will 
grant  a  stay  of  proceeding  son  putting  in  and 
perfecting  bail.  "This  forms  a  part  of  the  rule- 
of  allowance."  1  Archb,  Pr.,  244;  2  Tidd,  Pr., 
1209.  That  the  writ  is  not  a  supersedes  of  ex- 
ecution without  leave  of  the  court,  see  also  2 
Cromp.  Pr.,  377. 

In  Birch  v.  Triste,  8  East,  415,  it  was  said  by 
Ld.  Ellenborough,  that  "In  error  of  matter  of 
fact  coram  m>W*,which  is  not  within  the  statute 
requiring  bail  in  error,  the  writ  of  error  is  not 
of  itself  a  supersedeas  in  the  first  instance;  but 
is  or  is  notso.according  to  circumstances;  and 
those  circumstances  the  court  will  inquire  into, 
on  motion  for  leave  to  take  out  execution." 
Sellon  says,  2  Sell.  Pr.,  401:  "It  is  generally 
laid  down  in  books  of  practice,  that  this  writ 
does  not  operate  as  a  supersedeas,  and  that  no 
bail  is  ever  required  thereon;  but  in  Mr.  Im- 
pey's  practice,  which  I  take  to  be  correct,  thfr 
contrary  is  holden;  and  the  mode  of  proceed- 
ing is  to  get  the  writ  allowed  and  serve  notice 
of  the  allowance  on  the  opposite  attorney, 
which  shall  operate  as  a  supersedeas,  upon  the 
plaintiff  in  error  putting  in  and  justifying  bail." 

Whether  such  a  proceeding  is  applicable  at 
the  present  day,  we  need  not  now  inquire.but 
forme/ly  error  in  the  process,  or  through  de- 
fault of  the  clerks,  might  be  corrected  by  writ 
of  error  returnable  in  the  same  court;  and  it 
was,  I  think,  in  those  cases,  if  in  any,  that  the- 
writ  operated  as  a  supersedeas  without  an  or- 
der of  the  court.  Where  the  plaintiff  intended 
to  assign  some  error  in  fact,  such  as  in  fancy, 
*coverture,  or  the  like,  the  writ  was  [*629 
never,  I  think,  a  stay  in  itself.  Whether  the 
court  would  order  a  stay  of  proceedings  on  the 
judgment  or  not,  depended  on  the  special  cir- 
cumstances of  the  case,  and,  as  a  general  rule, 
it  would  only  be  ordered  upon  putting  in  and 
perfecting  bail. 

It  was  said  in  Sayer,  that  although  not  a  su- 
persedeas, execution  could  not  be  taken  out 
while  the  writ  was  depending  without  leave  of 
the  court;  and  in  Birch  v.  Triste,  8  East,  415, 
Ld.  Ellenborough  said  the  court  would  inquire 
into  the  circumstances  on  a  motion  for  leave 
to  take  out  execution.  Inl  Archb.  Pr.,  244,  it 
is  said  that  the  order  to  stay  on  putting  in  and 
perfecting  bail,  forms  a  part  of  the  rule  of  al- 
lowance. On  this  and  some  other  points,  the 
practice  seems  not  to  be  very  definitely  settled 
in  England;  and  we  are  at  liberty  to  adopt  such 
a  course.not  inconsistent  with  established  prin- 
ciples, as  may  be  best  calculated  to  attain  the 
ends  of  justice,  without  unnecessary  delay  or 
vexation.  As  these  writs  have, for  some  reason, 
become  much  more  common  of  late  than  they 
were  formerly,  we  have  considered  the  proper 
course  of  practice  in  this  court  somewhat  more 
at  large  than  was  necessary  in  disposing  of  the 
present  motion. 

I  have  already  said  that  the  writ  must  be 
allowed  by  this  court,  on  motion,  of  which  no- 
tice should  be  given  to  the  opposite  party  or 
his  attorney.  The  writ  will  not,  of  itself,  oper- 
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ate  as  a  stay  of  proceedings  on  the  judgment. 
If  the  plaintiff  in  error  wishes  a  stay, he  should 
make  that  a  part  of  his  motion  for  the  allow- 
ance of  the  writ,  stating  the  facts  on  which 
the  stay  is  asked,  to  the  end  that  the  opposite 
party  may  have  an  opportunity  to  answer.  In 
general,  a  stay  will  only  be  ordered  on  putting 
in  and  justifying  bail.  Where  a  stay  is  ordered 
on  those  terms,  the  plaintiff  in  error  must  fol- 
low, as  near  as  practicable,  the  provisions  of 
the  Statute  Concerning  Bail  in  Error,  in  cases 
where  the  writ  of  error  is  returnable  in  this 
court,  and  a  stay  of  proceedings  is  intended. 
Although  the  statute  does  not,  of  its  own  force, 
apply  to  this  proceeding,  we  are  at  liberty  to 
adopt  it,  and  thus  render  the  practice  uniform 
in  all  cases  in  relation  to  bail  in  error. 
6UO*]  *In  the  case  at  bar,  the  writ  was  is- 
sued irregularly,  without  an  allowance  by  the 
court.  But  it  now  appears  that  there  was  er- 
ror in  fact,  to  wit:  infancy  of  the  defendant 
below  at  the  time  the  judgment  was  rendered 
by  default  without  appearance.  And  as  he  will 
be  remediless  if  the  writ  is  quashed,  the  statute 
having  now  run, and  the  practice  in  such  cases 
seems  not  to  have  been  very  well  understood, 
we  think  the  writ  should  be  allowed  as  of  the 
time  it  was  filed,  nune  pro  tune,  on  payment  of 
the  costs  of  the  motion.  No  stay  of  proceed- 
ings on  the  judgment  is  asked.  If  the  costs  of 
the  motion  are  not  paid  in  20  days,  the  writ  of 
error  is  quashed. 
Ordered  accordingly. 

Cited  in-22  Wend.,  591 : 1  Denio.  653 ;  60  Barb.,  126: 
1  How.  Pr.,  176  :  3  How,  Pr.,  260  ;  41  How.  Pr.,  49 ;  9 
Abb.  N.  8.,  824  ;  42  N .  J.  i...  327. 


MILLER  v.  FRANKLIN. 

Costs — Aimtgnment  of  Verdict  as  Collateral  Secu- 
rity Pending  Motion  for  New  Trial — Liability 
of  Assignee  for  Costs. 

A  party  who  takes  an  assign  men  t  of  a  verdict  from 
the  plaintiff  in  a  cause,  during  the  pendency  of  a 
motion  for  a  new  trial,  as  collateral  security  for  the 
payment  of  a  debt  and  for  responsibilities  assumed, 
and  a  new  trial  IB  subsequently  granted  and  judg- 
ment as  in  case  of  nonsuit  afterwards  obtained  by 
the  defendant  for  the  neglect  of  the  plaintiff  to 
bring  the  cause  to  trial,  the  assignee  is  not  liable  to 
the  costs  of  the  defense  if  after  the  assignment  be 
takes  no  part  in  the  prosecution  of  the  suit,  and  even 
If  he  does,  it  seems  he  would  not  be  liable.  It  seems, 
had  the  plaintiff  on  the  record  retained  no  interest 
whatever  in  the  subject-matter  of  the  assignment, 
that  the  assignee  would  have  been  held  liable. 

Citation*— 2  R.  8.,  619,  sec.  44;  20  Johns..  475: 2  Cow., 

4'-xi;    1-  W.,,,1. .NT-';  7  \V,  ,„!.,  »'.'7;  .'.< '..«•..  17;  |u  \V.-i,,|.. 
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MOTION  by  the  defendant  that  Nathan  Ran- 
dall pay  the  costs  of  this  action,  on  the 
ground  that  he  was  the  assignee  of  the  demand 
for  the  recovery  of  which  thesu/t  was  prose 
cuted,  judgment  having  been  rent/ered  for  the 
defendant  forcosts  amounting  to  $518.91.  The 
action  was  brought  by  the  plaintiff  against  the 
defendant  as  sheriff  of  Chenango,  to  recover  a 
penalty  of  (250,  for  making  deliverance  in  an 
action  of  replevin  after  a  claim  of  property, 
without  first  trying  the  right.  The  cause  was 
tried  in  Mny.  1884,  and  a  verdict  found  for  the 
plaintiff  for  the-  penally.  The  circuit  judire  re- 
fused a  new  trial,  and  judgment  for  the  plaint 
iff  was  perfected  on  the  verdict.  The  case  then 
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came  before  this  court  on  appeal  from  the  cir- 
cuit judge, and  a  new  trial  was  *ordered  [*63 1 
at  May  Term,  1837.  The  cause  was  afterward* 
three  limes  noticed  for  trial,  but  not  tried,  and 
in  June,  1839,  the  defendant  obtained  a  judg- 
ment as  in  case  of  nonsuit. 

Feb.  7,  1837,  after  the  case  had  been  argued 
in  this  court  and  before  the  decision,  the 
plaintiff  made  an  assignment  of  the  claim  to 
Randall  by  a  writing,  which,  after  entitling  the 
suit,  was  as  follows:  "Verdict  for  $250  in 
May,  1«34,  for  plaintiff,  case  made  by  defend- 
ant, and  decided  by  Judge  Monell  in  favor  of 
the  plaintiff — carried  to  Supreme  Court  by  de- 
fendant—yet undecided.  In  consideration  of 
the  sum  of  two  hundred  and  fifty  dollars  to  me 
paid  by  Nathan  Randall,  I  hereby  assign  and 
transfer  to  him  all  my  right,  claim  or  interest 
in  the  above  verdict  and  judgment.  February 
7,  1837.  Albert  Miller." 

Miller  was  indebted  to  Randall,  and  had  been 
called  on  to  pay  or  give  security.  Randall  had 
also  indorsed  a  note  for  Miller,  which  he  after- 
wards had  to  pay.  The  assignment  was  made 
by  way  of  security,  the  avails,  if  any.  to  be  ap- 
plied to  Miller's  debt  and  the  liability  of  Ran- 
dall as  indorser.  It  was  understood  at  the  time 
that  Randall  was  to  have  nothing  to  do  with 
the  further  prosecution  of  the  suit,  and  that  he 
was  not  in  any  way  to  be  liable  for  costs.  Ran- 
dall did  not,  in  fact,  take  any  part  whatever  in 
the  subsequent  prosecution  of  the  suit :  but  on 
the  contrary,  when  the  plaintiff's  attorney 
called  on  him  for  that  purpose  (the  plaintiff 
himself  being  absent),  he  refused  to  take  any 
charge  or  have  anything  to  do  with  the  suit. 

On  one  occasion  the  circuit  judge  refused  to 
try  the  cause  on  the  ground  that  Randall,  who 
was  his  relative,  was  assignee  of  the  claim. 
The  defendant's  attorney  wrote  a  letter  to  Ran- 
dall mentioning  this  fact,  and  inquiring  how 
they  should  get  the  cause  tried,  and  asking  on 
what  terms  R.  would  settle  the  suit.  In  Jan., 
1888,  Randall  wrote  an  answer,  saying  if  the 
judge  would  not  try  the  suit,  he  was  willing  in 
change  the  venue  to  another  county,  though 
his  interest  was  such  that  the  judge  might  try 
it.  He  added  that  he  should  be  a  looser  by 
Miller  if  he  got  the  whole,  but  be  would  assign 
or  cancel  the  judgment,  if  he  had  the  power 
*to  do  so,  for  $200.  This  was  the  only  [*632 
thing  that  Randall  ever  did  in  relation  to  the 
prosecution  of  the  suit. 

Messrs.  J.  Edwards  and  A.  Taber,  for 
the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  J.  When  one  man, 
as  assignee  or  as  beneficially  interested  in  the 
demand,  brings  an  action  in  the  name  of  an- 
other, he  is  liable  for  the  costs  which  may  be 
adjudged  to  the  defendant ;  and  is  also  bound 
to  indemnify  the  plaintiff  on  record.  2  R.  S  , 
619.  sec.  44  ;  20  Johns..  475  ;  2  Cow..  460  ;  18 
Wend.,  672  ;  7  Id.,  497.  An  assignee  is  liable 
to  the  defendant  for  costs,  although  the  assign- 
ment is  made  pending  the  suit,  if  he  afterwards 
proceeds  in  the  action,  Schoolcraft  v.  I^athrop, 
5  Cow..  17  ;  and  in  such  a  cane  he  takes  the 
demand  cum  onrrr.  and  is  liable  for  the  costs 
which  had  accrued  before  as  well  as  those 
which  may  arise  after  the  assignment.  Jordan 
T.  Sherwood,  10  Wend.,  622.  But  the  mere  fact 
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of  taking  an  assignment  pending  the  action, 
will  not,  I  tbink,  make  the  assignee  liable,  un- 
less he  afterwards  carries  on  the  suit.  What 
will  amount  to  a  prosecution  of  the  suit,  may 
sometimes  be  a  debatable  question.  If  the  as- 
signment is  absolute,  so  that  the  plaintiff  on 
record  no  longer  has  any  interest,  it  cannot  be 
necessary  to  prove  that  the  assignee  was  active- 
ly engaged  in  the  further  progress  of  the  litiga- 
tion; it  will  be  enough  to  show  that  he  know- 
ingly suffered  the  suit  to  proceed  for  his  benefit. 

In  this  case,  the  assignment,  though  absolute 
in  terms,  was  taken  by  way  of  collateral  secu- 
rity for  the  debt  due  to  Randall,  and  as  an  in- 
demnity against  his  liability  as  indorser  for  the 
plaintiff.  It  was  expressly  understood  at  the 
time  that  Randall  was  not  to  be  answerable  for 
the  costs,  or  to  have  anything  to  do  with  the 
suit :  but  if  anything  was  obtained,  he  was  to 
apply  the  money  to  the  liquidation  of  his  claims 
against  the  plaintiff.  Randall  would  be  liable 
to  account  to  the  plaintiff  for  the  money  which 
he  might  receive,  and  to  pay  over  any  surplus 
<533*J  that  might  remain  after  *satisfying  his 
demands.  The  transaction  amounted  to  Tittle 
more  than  an  order  for  the  payment  of  any 
money  that  might  be  collected.  A  recovery  in 
the  action  would  increase  the  security  of  Ran- 
dall; but  that  was  all  the  interest  he  had  in  the 
matter.  The  interest  of  the  plaintiff  on  record 
was  just  as  great  after,  as  it  was  before  the  as 
signment.  It  was  still  his  suit,  and  was,  in  ef- 
fect, carried  on  for  his  benefit.  Under  such 
circumstances  we  think  the  assignee  is  not  lia 
ble  to  the  defendant  for  costs  ;  that  he  would 
not  be  liable,  even  if  he  had  co  operated  with 
the  plaintiff  or  his  attorneys  in  carrying  on  the 
suit.  But  that  Randall  has  not  done.  The  let- 
ter he  wrote  in  answer  to  one  received  from 
the  defendant's  attorney,  is  not  inconsistent 
with  the  account  which  he  now  gives  of  the 
transaction  ;  and  upon  the  most  material  points 
he  is  supported  by  the  affidavits  of  other  per- 
sons. The  statement  of  the  plaintiff  Miller  is 
not  only  denied  by  Randall  and  a  third  person, 
but  it  is  contradicted  by  the  assignment  itself. 
It  is  of  no  importance  that  Miller  was  away 
while  the  suit  progressed.  It  was  carried  on 
by  his  attorneys,  and  for  his  benefit.  When 
Randall  was  applied  to  by  one  of  the  plaintiff's 
attorneys,  he  refused  to  take  the  charge,  or  to 
have  anything  to  do  with  the  suit.  It  is  impos- 
sible, under  such  circumstances,  to  hold  him 
liable  for  costs. 

Motion  denied. 

Disapproved— 2  Denio,  194. 

Cited  in-1  Hill,  633;  1  Denio,  657;  3  N.Y.,329;  31 
N.  Y.,  130 ;  75  N.  Y.,  424;  6  Barb.,  24 :  9  How.  Pr.,  260; 
31  How.  Pr.,  474 ;  5  Rob.,  639 ;  8  W.  Dig:.,  158. 


ALLEN  v.  MAPES. 

Setting  Aside  Inquest — Terms. 

On  setting1  aside  an  inquest  taken  at  the  circuit, 
the  court  will  not,  in  addition  to  the  usual  terras  of 
relief,  impose  the  condition  that  the  defendant  shall 
abandon  the  defense  of  usury,  or  of  the  Statute  of 
Limitations,  if  either  of  such  defenses  has  been  in- 
terposed. 

Citation— 3  Wend.,  585, 587. 

ON  a  motion  to  set  aside  an  inquest  taken  at 
the  circuit  where  the  default  of  the  defend- 
ant was  satisfactorily  excused,  it  was  shown 
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on  the  part  of  the  plaintiff  that  the  defense  re- 
lied on  by  the  defendant  was  usury,  in  the 
making  of  the  note  the  foundation  of  the  ac- 
tion, and  it  was  insisted  *thjit,  in  addi-  [*634 
tion  to  the  usual  terms  of  relief,  the  defendant 
should  be  required  to  relinquish  the  defense  of 
usury.  This  was  asked  on  the  authority  of  the 
case  of  Fox  v.  Baker,  2  Wend.,  244. 

Mr.  P.  Cagger,  f°r  the  motion. 

Mr.  A.  Taber,  contra. 

By  tfte  Court,  Bronson,  J.  It  is,  no  doubt, 
the  constant  practice  in  these  appeals  to  the 
equity  powers  of  the  court,  to  impose  such 
terms  on  granting  relief  as  the  special  circum- 
stances of  the  case  may  seem  to  require  ;  and 
where  a  defendant  has  let  slip  the  opportunity 
of  pleading  what  has  sometimes  been  called  an 
unconscionable  defense,  as  the  Statute  of  Usury 
or  of  Limitations,  leave  to  plead  anew  has  been 
denied.  Beach  v.  Bk.,  3  Wend.,  585,  587,  and 
cases  cited,  per  Savage,  Ch.  J.  There  may  be 
cases  where,  in  the  exercise  of  a  sound  discre- 
tion, we  should  refuse  to  set  aside  an  inquest 
regularly  taken,  or  to  grant  any  other  favor  to 
the  defendant  which  would  enable  him  to  set 
up  a  hard  and  inequitable  defense.  But  here 
the  defendant  does  not  ask  to  add  a  new  plea; 
his  defense  was  interposed  at  the  proper  time, 
and  it  has  been  lost  by  the  mere  accident  that 
his  counsel  forgot  to  prepare  an  affidavit  of 
merits  in  due  time.  There  has  been  no  delay. 
The  plaintiff  may  still  have  a  trial  as  soon  as  it 
could  have  been  obtained  if  the  cause  had 
taken  its  regular  course  on  the  calendar.  If  we 
impose  a  condition  requiring  the  defense  of 
usury  to  be  abandoned,  we  must,  in  effect,  say 
that  any  accident  by  which  the  plaintiff  obtains 
a  regular  default  will  always  exclude  this  de- 
fense. I  cannot  go  so  far.  Whatever  we  may 
think  of  the  policy  of  the  Statute  Against 
Usury,  it  is  our  duty  to  enforce  it  so  long  as  it 
remains  on  the  statute-book.  The  nature  of  the 
defense  should  never  be  taken  into  considera- 
tion in  granting  applications  of  this  kind,  ex- 
cept under  very  special  circumstances.  It  is 
questionable  whether  the  facts  are  fully  stated 
in  Fox  v.  Baker.  But  however  that  may  be,  the 
case,  as  reported,  has  not  been  followed.  Re- 
lief *hasoften  been  granted,  where  the  [*635 
defense  was  usury  or  the  Statute  of  Limita- 
tions, without  imposing  any  such  terms  as  the 
plaintiff  asks  in  this  case.  The  inquest  must  be 
set  aside  on  the  usual  terms  of  paying  the  costs 
of  the  circuit  and  subsequent  proceedings,  in- 
cluding the  costs  of  opposing  this  motion. 

Ordei-ed  accordingly. 

Criticised-]  Daly,  278. 

Cited  in-6  Hill,  228  ;  46  How.  Pr.,  480 ;  6  Abb.  Pr., 

78. 


MOWER  t>.  MOWER. 

Ejectment  —  Pleading  and  Practice. 

In  an  action  of  ejectment,  where  several  parcels 
of  land  are  claimed  in  the  same  declaration,  and  the 
defendant  concedes  the  plaintiff's  rijrht  to  recover 
as  to  some,  and  denies  it  as  to  others  of  the  parcels, 
the  court,  on  motion,  will,  on  terms,  strike  from  the 
declaration  the  parcels,  the  riff  ht  of  the  plaintiff  to 
which  is  conceded,  and  leave  the  parties  to  litigate 
only  as  to  the  others. 


was  an  action  of  ejectment  for  dower, 
J-     in  which  the  plaintiff  claimed  to  recover 
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several  distinct  parcels  of  land.  The  defend- 
ants admitted  her  right  to  recover  two  of  the 
parcels  described  in  the  declaration,  but  denied 
her  right  as  to  the  residue.  They,  therefore, 
applied  to  the  court  for  leave  to  surrender  the 
two  parcels,  and  that  as  to  those  all  further 
proceedings  be  stayed. 

The  Court,  after  advisement,  made  an  or- 
der, that  the  two  parcels  in  respect  to  which 
the  right  of  the  plaintiff  was  conceded,  be 
struck  from  the  declaration,  upon  payment  of 
costs  apd  upon  the  defendants  surrendering  the 
possession  of  the  two  parcels  and  delivering  to 
the  plaintiff  a  stipulation  that  the mesne  profits 
of  those  parcels  be  assessed  at  the  same  time 
that  the  mesne  profits  of  the  other  parcels  be 
assessed  in  case  the  plaintiff  shall  recover  in 
respect  to  such  other  parcels  ;  and  if  he  do  not 
so  recover,  then  that  they  be  assessed  in  like 
manner  as  if  judgment  had  passed  in  favor  of 
the  plaintiff  for  the  two  parcels  stricken  from 
the  declaration. 

Cited  in-1  E.  D.  S.,  335. 


636*]  *WALKER  v.  SHERMAN. 

Partition— Fixtures— Machinery  of  Woolen  Fac- 
tory. 

Where  in  the  partition  of  real  estate  belonging  to 
tenants  in  common,  and  consisting  in  part  of  a 
woolen  factory,  the  commissioners  treated  part  of 
the  machinery  found  in  the  factory  as  personal 
property  and  not  as  belonging  to  the  realty,  the 
court  on  motion  confirmed  their  report ;  it  not  ap- 
pearing that  the  machinery  in  question  was  in  any 
manner  affixed  or  fastened  to  the  building  or  to  the 
land. 

Cases  arising  under  the  law  of  fixtures  collected 
and  commented  upon. 

Citations— Winch,  51 :  9  Cow..  39 ;  7  Watts,  106,  378; 

1  Pa..  471 ;  Amos  &  F.  Eix..  1,  ch.  1 :  154.  155.  IBS,  180, 
ch.  5;  183,209.  Am.  cd.,  1830:  Gib.  Fix..  10.  11.  12.  15. 
ch.  2 ;  17,  20,  21,  2  Kent,  Com..  345,  3d  ed.,  n.  c  :  6 
Johns.,  5;  17  Johns..  116,  121:  6  Cow.,  665;  7  Cow., 
319,  321:  9  Conn..  63;  14  H.,  8,  25;  14  Mass..  452:  15 
Mass..  159:  4  Pick..  310.  311 :  3  N.  H.,  503.  505.  SOB;  3 
MeCord,  55-1 ;  1  Hail..  540;  5  Vt..  142:  1  McClel.,  217; 
13  Price.  455;  5  Cow.,  :t£l ;  1  Hurr.  &  J..  289,  291 ;  5  B. 
&  Adol..  715:  2  Brown. .  u'7'.t.  -'S5;  20  Johns.,  30;. 17 
Serg.  &  K.,  413,  415;  3  Watta,  140:  4   Watts,  330;  7 
MHOS..  432;  9  East,  215;  ««r«-<-nl..  1.^.  157.427;  1  Sim.. 
*»,  480;  3  Dane,  Abr..  l.'c',  l.Vi,  l.*>7:  Coin.  Din.  Bions. 
H:  1   H.  HI..  2.V.I,  it..  3X);  3  Atk..  1L'.  14.  «.  _'.  IB.  n.  1 ; 
(iloin-.-stiT.2H2;  Cald.,  206;  Amos  &  F.  Fix.,  4.  n.  a; 
i:«.  I*,  l.ll,  <-h   i,  wo.  •'.  .-'I.  "t  !*:«);  2  Barn.  AC..  76: 

ill  &  K.,  255;  1  Dowi  &  R  .  247:  5  B  &  Aid.,  025: 

2  Adol.  &  El..  HIT  :  3  Mas.,  4V,t :  ','   H.  \  AM.,  1«5;  2  K. 
8.,  24.  sec.  6.  suit.  4.  :.'<!  ••<».:  11  Vin..  167.  Executor.  Z. 

§1 .11 :  2  Freem.,  246 ;  Toml.  Law  Diet.  Fixtures,  3  H. 
.,  838.  630,  2d  ed.  App. 

MK.  C.  P.  Kirkland,  for  the  defendant, 
moved  to  set  aside  the  report  of  the  com- 
misainner?  in  partition,  on  the  ground  that  they 
had  improperly  made  partition  between  the 
parties,  who  were  tenants  in  common,  in  equal 
moieties,  of  a  woolen  factory,  a  house,  barn, 
mid  20  acres  of  land.  He  read  affidavits  tend- 
ing to  show  that  the  premises  were  so  circum- 
stanced, a-s  not  to  admit  of  a  just  and  equal 
partition,  and  tlmt  they  should  therefore  have 
been  sold.  Rut,  if  otherwise,  that  the  commis- 
sioners in  making  partition  ha<l  mi-taken  tin- 
character  of  several  articles  of  machinery  be- 
longing to  the  mill,  considering  them  as  per- 
sonal property,  whereas  they  should  have  been 
regarded  as  real  estate,  a'nd  had,  in  effect, 
WKND.  20.  N.  Y.  R.  i:j. 


therefore,  passed  to  the  plaintiff,  to  whom  the 
mill  and  its  appurtenances  were  awarded  and 
set  off  in  severally,  with  six  acres  of  land  and 
one  half  the  barn  ;  the  residue,  including  the 
dwelling-house,  being  set  off  to  the  defendant. 
The  affidavits  tended  to  show  other  inequal- 
ities, and  15  affidavits  were  produced  in  which 
the  deponents  expressed  their  general  opinion 
that  the  premises  could  not  be  divided  without 
great  prejudice  to  the  owners. 

The  partition  was  made  while  the  defendant 
was  absent,  he  being  a  resident  of  the  State  of 
Missouri,  whence  he  had  returned  to  this  State 
to  attend  an  auction  of  the  premises  in  ques- 
tion, under  the  impression  that  the  commis- 
sioners would  report  in  favor  of  a  sale.  Before 
proceeding  to  Mo.,  he  appointed  an  attornev  to 
take  charge  of  the  suit.  One  of  the  commis- 
sioners, Mr.  Goodrich,  made  affidavit  that, 
separating  from  the  premises  the  loose  ma- 
chinery as  *being  personal  property,  [*637 
the  commissioners  concluded  that  partition  of 
the  residue,  which  alone  they  considered  real 
property,  could  be  made  without  prejudice ; 
otherwise  not.  Mr.  Smith,  another  of  the  com- 
missioners, made  oath  that  those  parts  of  the 
machinery  which  were  thus  separated,  con 
sisted  of  two  double  carding  machines,  a  pick- 
ing machine,  shearing  machine,  spinning  ma- 
chine, looms,  etc.;  and  concurred,  that  if  they 
were  not  to  be  considered  personal  property, 
the  commissioners  would  have  been  under  the 
necessity  of  reporting  the  premises  so  situated 
that  a  partition  could  not  be  made.  These  ma- 
chines, according  to  the  defendant's  affidavit, 
had  been  used  and  passed  from  one  owner  of 
the  factory  to  another  as  parts  of  the  factor}', 
for  11  years  or  more,  the  same  as  if  they  had 
been  actually  annexed  ;  and  he  expressed  his 
opinion  that  they  were  parts  of  the  factory. 

Mr.  L.  Walker,  contra,  read  affidavits  ad- 
mitting that  the  above  articles  were  excluded 
from  the  estimate  of  the  commissioners,  as  be- 
ing personal  property;  and  tending  strongly  to 
show  that,  being  thus  excluded,  the  partition 
was  fairly  made.  These  affidavits  went  very 
fully  to  contradict  or  explain  away  all  the  facts 
alleged  In  the  defendant's  affidavits  which  were 
relied  on  as  impeaching  the  propriety  or  jus- 
tice of  the  partition,  except  the  fact  of  treating 
the  above  articles  omitted  in  the  estimate  as  per- 
sonal property.  The  affidavits  further  showed 
that  the  commissioners  met  several  times  and 
heard  the  counsel  and  agents  of  the  parties, 
making  surveys,  and  giving  the  case  very  full 
consideration;  that  the  plaintiff's  counsel,  at 
these  meetings  admitted  that  all  the  machinery 
belonging  to  the  parties  and  affixed  to  the  free- 
hold was  real  estate;  otherwise  of  machinery, 
which  was  loose  and  movable,  vir,. :  carding 
machines,  a  picking  machine,  a  shearing-ma- 
chine, a  spinning  jenny,  a  spinning  billy  and  a 
loom,  which  were  in  the  factory,  but  not  in 
any  manner  affixed  or  fastened  to'the  buildings 
or  lands.  The  commissioners  acted  on  thisdls- 
linction. 

.'//-.  B.  D.  Noxon.  on  same  side. 

*RytAe  Court,  Cowen.  ./.  Judging  [*O38 
from  the  affidavit*  before  us,  the  machinery 
which  the  commissioner*  excluded  as  being 
personal  property,  was  such  only  as  was  mova- 
ble, and  in  no  way  physically  attached  to  the 
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factory  or  land,  though  it  had  been  used  for 
several  years,  as  belonging  to  the  factory,  and 
was  as  material  to  its  performance  in  certain 
departments  of  its  work,  as  the  machinery 
which  was  actually  affixed.  Did  the  commis- 
sioners err  in  disregarding  the  movable  "ma- 
chines. That  is  the  only  question.  If  they  were 
right,  the  equality  and  justice  of  the  partition 
are  apparent  upon  the  proofs ;  if  wrong,  the 
report  should  be  set  aside,  and  the  commis- 
sioners be  required  to  review  their  decision. 

The  question  is  one  between  tenants  in  com- 
mon, the  owners  of  the  fee;  and  is,  we  think, 
to  be  decided  on  the  same  principle  as  if  it  had 
arisen  between  grantor  and  grantee,  or  as  if 
partition  had  been  effected  by  the  parlies 
through  mutual  deeds  of  bargain  and  sale.  As 
between  such  parties,  the  doctrine  of  fixtures 
making  a  part  of  the  freehold,  and  passing 
with  it,  is  more  extensively  applied  than  be 
tween  any  others.  As  between  tenant  for  life 
or  years  and  reversioner  or  remainder-man,  all 
erections  by  the  former  for  the  purposes  of 
trade  or  manufactures, though  fixed  to  the  free- 
hold, are  considered  as  his  personal  property, 
and  as  such,  may  be  removed  by  him  during 
his  term,  or  be  made  available  to  his  creditors 
on  a  fieri  facia*.  On  his  death,  they  go  to  his 
executors  or  administrators;  yet  by  a  convey- 
ance, they  pass  to  the  vendee.  Fructus  indus- 
triales,  it  is  well  known,  always  go,  on  the 
owner's  death,  to  the  executor  or  administra- 
tor, not  to  the  heir;  whereas,  they  are  carried 
by  a  devise  or  other  conveyance  of  the  land, to 
the  devisee  or  vendee.  Spencer's  case,  Winch., 
51;  Austin  v.  Sawyer,  9  Cow.,  39;  Wilkins  v. 
Vanhbinder,  7  Watts. ,  378,  and  cases  cited  over- 
ruling Smith  v.  Johnston,  1  Pa.,  471,  contra. 
The  general  rule  is,  that  anything  of  a  person- 
al nature,  not  fixed  to  the  freehold,  cannot  be 
considered  as  an  incident  to  the  land,  even  as 
between  vendor  and  vendee.  The  English 
cases  on  this  subject  are,  most  of  them,  well 
<t39*]  collected  and  arranged  in  *Amos  & 
Ferard,  Law  of  Fixtures,  p.  1,  ch.  1,  and  p. 
180,  ch.  5,  Am.  ed.,  1830.  For  some  still  later, 
see  Gibbons,  Law  of  Fixtures,  15  ch.  2.  The 
American  cases  are  mostly  collected  in  2  Kent, 
Com.,  345,  3d.  ed.,  n,  c.  I  have  said  that,  as  a 
general  rule,  they  cannot  be  considered  an  in 
cident  unless  they  are  affixed.  This  is  not  uni- 
versally so.  A  temporary  disannexing  and  re 
moval,  as  of  a  millstone  to  be  picked,  or  an 
anvil  to  be  repaired,  will  not  take  away  its 
character  as  a  part  of  the  freehold.  Locks  and 
keys  are  also  considered  as  constructively  an- 
nexed; and  in  this  country  it  must  be  so  with  j 
many  other  things  which  are  essential  to  the 
use  of  the  premises.  Our  ordinary  farm  fences 
of  rails,  and  even  stone  walls,  are  affixed  to  the 
premises  in  no  other  sense  than  by  the  power 
of  gravitation.  It  is  the  same  with  many  other 
erections  of  the  lighter  kind  about  a  farm.  I 
shall  hereafter  have  occasion  to  notice  these 
and  a  few  other  like  instances  of  constructive 
fixtures.  I  admit  that  some  of  the  cases  are 
quite  too  strict  against  the  purchaser:  but  as 
far  as  I  have  looked  into  them,  and  I  have  ex-' 
amined  a  good  many,  both  English  and  Amer- 
ican, they  are  almost  uniformly  hostile  to  the 
idea  of  mere  loose  movable  machinery,  even 
where  it  is  the  main  agent  or  principal  thing 
in  prosecuting  the  business  to  which  a  freehold 
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property  is  adapted,  being  considered  as  a  part 
of  that  freehold  for  any  purpose.  To  make  it 
a  fixture,  it  must  not  only  be  essential  to  the 
business  of  the  erection,  but  it  must  be  at- 
tached to  it  in  some  way;  at  least,  it  must  be 
mechanically  fitted,  so  as,  in  ordinary  under- 
standing, to  make  a  part  of  the  building  itself. 

The  question  has  been  occasionally  exam- 
ined in  this  court  as  between  grantor  and 
grantee,  and  in  some  other  relations.  The 
most  material  cases  are  Heermance  v.  Vemoy, 
6  Johns.,  5;  Cresnon  v.  Stout,  17  Johns.,  116, 
121;  Miller  v.  Plumb,  6  Cow.,  665;  Austin  v! 
Sawyer,  9  Cow.,  39;  and  Raymond  v.  White.,  7 
Id.,  319.  None  of  them  treat  a  personal  thingp 
as  a  fixture  short  of  physical  annexation;  and 
some  are  peculiarly  strong  against  the  pur- 
chaser. The  first  related  to  a  sale  of  land,  on 
which  was  a  bark-mill,  and  a  stone  for  grind- 
ing bark,  to  be  used  *in  a  tannery.  The  [*64O 
court  said,  it  seems  to  be  the  better  opinion 
that  the  mill  was  personal  property;  for  the 
mill  stone,  with  the  building  covering  it,  was 
accessory  to  the  tanning  business,  a  matter  of 
a  persona]  nature.  Taken  upon  that  reason, 
a  saw-mill  or  grist  mill  would  hardly  have 
passed  by  such  a  conveyance;  yet  it  has  been 
settled  ever  since  the  Year  Book,  14  Henry 
VIII.,  25,  that  the  stones  of  a  grist-mill  are  a 
part  of  the  freehold,  though  removed  for  the 
purpose  of  being  picked;  and  they  shall  pass 
by  a  sale  of  the  land.  Amos  &  Ferard,  Fix- 
tures, p.  183.  In  Cresson  v.  Stout,  Mr.  J.  Platt 
expressed  his  opinion  that  frames  in  a  factory 
for  spinning  flax  and  tow,  though  fastened  by 
upright  pieces  extending  to  the  upper  floor, 
and  cleets  nailed  to  the  floor  round  the  feet, 
neither  of  the  machines  being  nailed  to  the 
building,  would  not  be  considered  as  a  part  of 
the  freehold.  He  thought,  therefore,  that  they 
might  be  levied  on  as  personal  property,  under 
a  fi.  fa.  against  the  owner.  But  the  question 
was  not  finally  decided.  Had  the  judgment 
debtor  been  a  mere  tenant  for  life  or  years, the 
machinery  erected  by  him  would  doubtless 
have  been  subject  to  execution  against  him. 
But  he  appears  to  have  owned  the  fee,  subject 
to  a  mortgage. 

In  the  case  of  Swift  v.  Thompson,  9  Conn., 
63,  the  dictum  of  Platt,  J.,  was  followed  with 
respect  to  cotton  machinery,  the  posts  of 
which  were  fastened  to  the  floor  by  wooden 
screws  set  into  the  floor.  By  unscrewing,  the 
machinery  could  be  removed  without  injury 
to  the  building.  Daggett,  J..  said:  "Weresort, 
then,  to  the  criterion  established  by  the  com- 
mon law;  could  this  property  be  removed  with- 
out injustice  to  the  freehold?  The  case  finds  this 
fact.  This,  then,  should  satisfy  us."  The  views 
of  the  learned  judge  are  sustained  by  the  strong 
case  of  Oale  v.  Ward,  14  Mass.,  352.  There, 
the  owner  of  the  freehold  had  carding-machines 
in  his  woolen  factory,  "not  nailed  to  the  floor, 
nor  in  any  manner  attached  or  annexed  to  the 
building,  unless  it  was  by  the  leather  band 
which  passed  over  the  wheel  or  pulley,  as  it  is 
called,  to  give  motion  to  the  machines.  This 
band  might  be  slipped  off  the  pulley  by  hand, 
and  it  was  taken  off,  and  the  machines  re- 
moved from  time  *to  time,  when  they  [*641 
were  repaired.  Each  machine  was  so  heavy  MS 
to  require  four  men  to  move  it  on  the  floor, 
and  was  too  large  to  be  taken  out  at  the  door. 
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But  it  was  so  constructed  as  to  be  easily  un- 
screwed and  taken  in  pieces;  and  the  machines 
were  so  taken  in  pieces,  when  removed  by  the 
deputy-sheriff. "  He  had  levied  upon  them  as 
being  the  personal  property  of  the  freeholder, 
entirely  distinct  from  the  realty.  Parker,  Ch. 
J.,  said:  "They  must  be  considered  as  per- 
sonal property,  because,  although  in  some  sense 
attached  to  the  freehold,  yet  they  could  easily 
be  disconnected,  and  were  capable  of  being 
used  in  any  other  building  erected  for  similar 
purposes.  It  is  true  that  the  relaxation  of  the 
ancient  doctrine  respecting  fixtures  has  been 
in  favor  of  tenants  against  landlords  ;  but  the 
principle  is  correct  in  every  point  of  view." 
But  see  Bk.  v.  Emer*on,  15  Mass.,  159,  and 
Whiting  v.  Brastow.  4  Pick.,  310.  Galev.  Ward 
is  questioned  by  Richardson,  Ch.  J.,  in  Ket- 
tredge  v.  Woods,  3  N.  II.,  506.  Some  of  the 
doctrine  in  McLintock  v.  Graham,  3  M'Cord, 
5.13.  was  equally  strong  with  that  in  Gale  v. 
Ward.  A  still  was  fixed  in  a  rock  furnace, 
which  furnace  was  built  inside  and  against  the 
wall  of  a  house  that  had  been  erected  for  the 
express  purpose  of  a  still.  The  whole  stood  on 
a  tract  of  land  sold  under  a  fi  fa.  against  the 
owner,  and  the  court  said  the  still  did  not  pass. 
But  there  was  evidence  of  the  still  being  ex- 
cepted  at  the  sheriff's  sale,  and  sold  to  anoth- 
er; so  that  the  question  did  not  rest  entirely  on 
annexation.  Besides,  as  to  this  point,  the  case 
was  afterwards  shaken  by  Fairi*  v.  Walker,  1 
Bail.,  540,  which  I  shall  presently  notice  more 
at.  large.  Hutchinson,  Ch.  J.,  in  Wetherbee  v. 
Potter,  5  Vt.,  142,  denied  that  potash  kettles 
set  in  brick  arches,  with  chimneys,  are  real 
estate.  But  he  cited  no  authority.  The  case  of 
Duck  v.  Braddylb,  1  McClel.,  217;  13  Price, 
JV>.  treats  cotton  machinery,  placed  and  fast- 
ened for  the  purposes  of  stability,  by  a  tenant 
for  years  in  a  manufactory,  as  subject  to  be 
distrained  by  his  landlord  for  rent,  and  to  be 
taken  in  execution  against  him.  This,  doubt- 
lr--,  was  so  under  the  peculiar  circumstances 
of  that  case.  Mr.  Gibbons  remarks,  upon  this 
«» *2*J  case  (Gibbons,  *Fixtures,  20),  that  such 
machinery  would  seem  not  to  be  a  fixture,  if 
fastened  by  bolts  or  screws,  and  capable  of  be- 
ing removed  and  replaced  without  injury,  ei- 
ther to  the  machinery  or  the  building.  But  the 
question,  whether  it  should  be  deemed  a  flxt 
ure  as  between  the  owner  of  the  freehold  and 
his  devisee  or  grantee  could  not  arise;  and,  ac- 
cording to  the  report  in  Price,  the  court  ex- 
pressly refused  to  pass  on  the  question  of  fixt 
ure ;  according  to  M'Clelland,  they  silently 
omitted  to  notice  the  point. 

The  third  case  which  I  noticed  as  decided  in 
this  court  was  Miller  v.  Plumb.  This  regarded 
an  ashcry;  and  the  court  recognized  and  acted 
on  the  general  distinction,  that  things  in  any 
way  fixed  to  the  freehold,  e.  g.,  potash  kettles 
act  in  an  arch  of  mason  work  with  a  chimney, 
though  tin-  arches  were  placed  on  a  platform 
and  not  fastened  to  the  building,  would  pass 
by  a  sale  of  the  premises;  but  it  was  held,  that 
snmll  kettles,  not  fixed  in  any  way,  though 
necessary  for  use  in  the  ashery,  would  not  pass. 
The  distinction  between  the  relation  of  vendor 
and  vendee,  tenant  and  landlord,  was  distinct- 
lv  considered  and  recognized.  Bee,  also,  Rey 
noldt  v.  Shuler,  5  Cow.,  828.  The  same  dis- 
tinction was  held  by  Savage,  Ch.  J.,  in  Ray- 
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mond  v.  W hite.  The  question  there  was  in 
respect  to  a  heater  used  in  a  tannery,  but  in  no 
way  attached  to  the  building.  It  was  placed  in 
a  leach  or  vat,  which  latter  was  detached  from 
the  building,  except  that  a  small  piece  of  board 
was  tacked  with  nails  to  the  vat  and  to  the  side 
of  the  building.  But  there  was  no  necessity 
for  fastening  the  vat,  and  the  fastening  was  of 
no  use,  except  to  keep  the  side  standing  while 
the  vat  was  put  together."  The  question  was 
really  one  between  landlord  and  tenant.  But 
Savage,  Ch.  J.,  said  the  heater  could  not  be 
considered  as  part  of  the  realty,  even  if  the 
person  who  placed  it  had  owned  the  tannery. 
7  Cow.,  321.  In  Kirwan  v.  Latour,  1  Harr.  & 

i  J.,  289,  the  sheriff  had  sold,  under  a  fi.  fa. 

1  against  the  owner,  a  house  and  lot  with  theap- 

I  purtcnances.  This  house  was  built  for  a  distil- 
lery; and  the  implements  necessary  to  carry  on 
the  business  were  on  the  premises  at  the  time  of 

i  the  sale.  In  trover  by  the  owner  for  these,  the 
court  held  that  the  pumps,  cisterns,  iron  grat- 
ing, *door,  distillery  and  horse-mills  [*643 
passed  by  the  sheriff's  deed,  but  not  the  joists, 
vats,  buckets,  pickets  and  faucets.  The  case 
went  on  the  distinction  between  things  affixed 
to  the  freehold  and  the  mere  loose  utensils  nec- 
essary for  carrying  on  the  business.  The  for- 
mer were  held  to  pass,  though  Chase,  J.,  con- 
ceded that  a  tenant  erecting  them  might  have 
taken  them  away.  It  being  as  he  said  the  same 
as  a  question  between  ordinary  vendor  and 
vendee,  "everything  passed  which  was  an- 
nexed to  the  freehold."  Id.,  291.  The  same 
thing  was  said  as  to  the  fixtures  in  an  iron- 
foundry.  Hare  v.  Horton,  5  Barn.  &  Ad.,  715. 
Park,  v.,  said:  "  Prima  facie,  a  mere  convey- 
ance of  the  foundry  would  have  passed  them." 
Taunton,  J.,  said,  if  the  deed  had  only  men- 
tioned the  foundry,  the  fixtures  would  have 
passed.  "  There  are  many  cases  which  show 
this."  Patterson,  J.,  said:  "I  should  be  sorry 
to  bring  into  question  the  decision  of  this  court, 
that  a  conveyance  of  premises  will  pass  all  that 
is  attached  to  them."  And  the  Bk.  v.  Emernon, 
15-Mass.,  159,  narrows  the  general  reason  of 
Gale  v.  Ward.  It  holds  that  a  kettle  fixed  in 
brick  work  in  a  fulling  mill  passed  to  the  mort- 
gagee of  laud,  on  which  the  fulling-mill  stood, 
though  the  appurtenances  were  not  mentioned. 
The  court  recognized  the  usual  distinction  in 
favor  of  tenants.  So  they  did  in  Whiting  v 
Brattow,  4  Pick.,  310.  In  Fairi*  v.  Walker,  1 
Bail.,  540,  the  plaintiff  sold  and  conveyed  lii- 
plantation  to  the  defendant.  On  this  cotton 
was  grown  .  and  a  cotton  gin  was  in  the  gin 
house  on  the  premises  attached  to  the  gears. 
The  plaintiff  brought  trover  for  the  gin  ;  but 
the  court  were  of  opinion  that  it  was  a  fixture, 
and  passed  with  the  freehold.  They  said  that, 
as  between  heir  and  executor  or  vendor  and 
vendee  "All  things  which  arc  necessary  to  the 
full  and  free  enjoyment  of  the  freehold  and  are 
in  any  way  attached  to  it,  are  held  to  be  flxt 
ures  and  puss  with  it."  In  the  case  of  Thf 
Olympic  Theater,  2  Browne.  279,  285.  the  court 
-aii I  :  "  The  permanent  stage  in  HO  fixed  to  the 
freehold,  that  it  ought  to  lie  considered  as  H 
part  of  it.  But  the  movable  scenery  and  fly 
ing  stages  are  not  necessary  accessaries  to  tlu- 
enjoyment  of  the  inheritance.  They  were  only 
*necessary  for  the  purpose  of  theatri  [*O4i 
<-:il  exhibitions,  which  in  this  respect  must  be 
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considered  as  a  species  of  trade.  We  are,  there- 
fore, of  opinion,  that  they  do  not  belong  to  the 
inheritance  and,  consequently,  are  not  subject 
to  the  lien,  particularly  when  conflicting  with 
the  claims  of  execution  creditors."  The  court 
recognized  the  distinction  in  favor  of  tenants ; 
but  they  appear  to  consider  the  rule  as  also 
very  strict  against  the  heir  when  the  question 
arises  between  him  and  the  executor,  which 
has  been  said  to  be  the  same  in  respect  to  fixt- 
ures as  between  vendor  and  vendee.  Spencer, 
Ch.  «/.,  in  Holmes  v.  Tremper,  20  Johns..  80; 
Miller  v.  Plumb,  6  Cow.,  665.  In  the  case  of 
The  Olympic  Theater,  Ibe  court  say,  2  Browne, 
285:  "  The  general  rule  appears  to  be,  that 
where  the  instrument  or  utensil  is  an  acces- 
sary to  anything  of  a  personal  nature,  as  to  the 
carrying  o"n  a  trade,  it  is  to  be  considered  a 
chattel  ;  but  where  it  is  a  necessary  accessary 
to  the  enjoyment  of  the  inheritance,  it  is  to  be 
considered  as  a  part  of  the  inheritance  ;  a  rule 
as  broad  as  that  stated  in  Heermanct  v.  Vernoy; 
and  which  has  been  since  utterly  repudiated 
by  the  Pa.  cases.  In  Gray  v.  Hold*hip,  17  Serg. 
&  R.,  413,  a  copper  kettle  or  boiler  in  a  brew 
house  was  held  to  be  a  part  of  the  freehold, 
though  very  slightly  attached  ;  and  the  court 
mentioned  the  wheels,  stones  and  bolting 
cloths  of  the  mill  as  parallel  and  familiar  in 
stances.  Id. ,  415.  So  the  engine  by  which  a 
steam  saw-mill  is  propelled,  thus  performing 
the  usual  office  of  a  water-wheel.  The  court 
mentioned  the  gears  of  a  mill  as  part  of  the 
freehold.  Morgan  v.  Arthurs,  3  Watts,  140. 
And  see  Lemar  v.  Miles,  4  Watts.  330,  S.  P., 
admitted.  So  a  steam  engine  with  all  its  fixt- 
ures, used  to  drive  a  bark  mill  in  a  tannery, 
being  erected  by  the  owner  of  the  freehold, 
was  held  to  pass  by  a  sale  of  the  latter.  Ires  v. 
Ogelsby,  7  Watts,  106.  In  Mass.,  two  stoves 
fixed  to  the  brick  work  of  a  chimney  were  held 
to  pass.  Ooddard  v.  Chase.  1  Mass.,  432.  In 
Gibbons,  Fixtures,  17,  the  learned  author  re 
marks  that  "  In  Horn  v.  Baker,  9  East,  215,  it 
was  not  doubted  but  the  distillers7  vats  sup- 
ported upon  brick  work  and  timber,  but  not 
645*]  let  into  the  ground,  and  vats  *stand- 
ing  on  horses  or  frames  of  wood,  were  goods 
and  chattels;  and  that  stills  set  in  brick  work 
and  let  into  the  ground  were  fixtures."  He 
adds  that  a  copper  merely  resting  on  a  brick 
work  socket,  and  a  water-butt  standing  on  the 
ground  or  a  wooden  stool,  are  not  fixtures. 
Otherwise  if  the  copper  were  fastened  in  brick 
work. 

A  deed  conveying  a  saw-mill  was  held  to 
pass  a  mill  chain,  dogs  and  bars,  they  being  in 
their  appropriate  places  at  the  time.  Fanar 
v.  Stackpole,  6  Greenl.,  154.  The  great  diffi- 
culty arose  as  to  the  chain.  This  was  attached 
by  a  hook  to  a  piece  of  a  draft  chain,  which 
was  fastened  to  the  shaft  by  a  spike.  The 
chain  was  prepared  for  being  hooked  and  un- 
hooked at  pleasure.  The  premises  in  question 
were  here  conveyed  as  a  saw-mill  eo  nomine. 
The  chain  was  commonly  used  in  drawing  logs 
into  the  mill.  The  court,  therefore,  thought 
that  it  might  pass  as  being  essential  to  the  mill 
and,  therefore,  included  in  the  terms  of  the 
conveyance.  But,  they  added:  "We  are  also 
of  opinion  that  it  ought  to  be  regarded  as  ap- 
pertaining to  and  constituting  a  part  of  the 
realty."  See,  in  connection  with  this,  the  re- 
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marks  of  Hart,  Vice-Ch.,  near  the  close  of  his 
opinion  in  Lushington  v.  Sewell,  1  Sim.,  435,  as 
to  what  will  pass  by  the  devise  of  West  India 
land  by  the  name  of  a  plantation. 

Certain  things  are  fixtures  or  not,  in  their 
own  nature,  independent  of  the  fact  of  annex- 
ation. Accordingly,  some  things  which  are 
entirely  detached  from  the  freehold  are,  not- 
withstanding, holden  constructively  to  belong 
to  and  pass  with  it.  Such  cases  arise  where 
the  fixture  is  detached  for  some  temporary 
purpose.  We  before  noticed  the  removal  of  a 
millstone  to  be  picked  as  one  instance.  Amos 
&  Fer.,  Fixt.,  183.  So,  where  the  stones  and 
irons  of  a  grist-mill  were  accidently  detached 
by  a  flood  carrying  away  the  main  body  of  the 
mill,  they  were  still  bolden  to  continue  a  part 
of  the  realty  and,  therefore,  not  to  be  seizable 
on  fi.  fa.  at  the  suit  of  a  creditor,  as  personal 
property.  Ooddard  v.  Bolster,  6  Greenl.,  427. 
On  the  other  hand,  articles  of  furniture  mov- 
able in  their  nature  are  not  fixtures,  though 
attached  by  screws,  nails,  brackets,  etc.  Such 
are  *hangings,  pier-glasses,  chimney-  [*646 
glasses,  book-cases,  carpets,  blinds,  curtains, 
etc.  Gibbons,  Fixtures,  20,  21. 

Whatever  its  use  or  object,  however,  unless 
the  thing  were  physically  annexed  to  the  free- 
hold in  some  way,  it  has  in  general  been  held 
not  to  pass  even  as  between  vendor  and  vendee. 
This  was  held  of  a  stove  standing  on  the  floor 
during  winter,  the  funnel  running  into  the 
chimney,  but  being  loose  and  not  plastered  in. 
The  stove  was  up  at  the  time  of  the  convey- 
ance. Williams  v.  Bailey,  3  Dane,  Abr.,  152. 
So  of  a  padlock,  and  loose  boards  used  for  put- 
ting up  corn  in  the  bins  of  a  corn-house,  said 
in  Whiting  v.  Brastow,  4  Pick.,  811.  So  of  a 
heater,  placed  loosely  in  the  vat  of  a  tannery. 
Savage,  Ch.  J.,  in  Raymonds.  White,  before 
cited.  The  case  of  the  stove  has  been  ques- 
tioned, as  I  shall  notice  hereafter. 

The  cases  of  constructive  annexation,  where 
the  article  is  seldom  or  never  corporally  at- 
tached to  the  realty,  are  few,  and  may  be  set 
down  as  exceptions  to  the  general  rule.  They 
are  said  to  be  the  charters  or  deeds  of  an  estate 
and  the  chest  containing  them,  deer  in  a  park, 
fish  in  a  pond,  and  doves  in  a  dove-house.  2 
Com.  Dig.  Biens,  B,  6  Greenl.,  157;  3  Dane, 
Abr.,  156:  3  N.  H.,  505.  The  deer,  fish  and 
doves  are  set  down  by  Amos  &  Fer. ,  Fixt. ,  1 68, 
as  heir  looms;  and  so  of  various  other  animals. 
Heir  looms  are  a  class  of  property  distinct  from 
fixtures.  But  "the  doors,  windows,  locks, 
keys  and  rings  of  a  house  will  pass  as  fixtures, 
by  a  conveyance  of  the  freehold,  although 
they  may  be  distinct  things;  because  they  are 
constructively  annexed  "to  the  house."  Amos 
&  Fer.,  Fixt.,  183,  and  the  books  there  cited. 
Many  other  obvious  cases  may  be  supposed. 
One  is,  our  ordinary  Va.  fence  on  country 
farms.  No  vendor  would  consider  that  as  mere 
personal  property.  And  in  Kittredgev.  Woodit, 
3  N.  H.,  503,  it  was  held  that  manure  lying 
about  a  barn  yard  passed  by  a  conveyance  of 
the  land  as  an  incident. 

These  instances  seem  fully  to  justify  the 
courts  when  they  speak  of  the  great  difficulty 
in  fixing  on  any  certain  criterion  which  shall 
govern  all  cases.  They  lead  to  a  strain  of  rea- 
soning by  Mr.  Dana, in  the  3d  vol.  of  his  Abridg- 
ment, p.  *156,  as  well  as  by  Weston,  [*647 
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J.,  in  Farrar  v.  Stackpole,  by  which,  if  fol- 
lowed out  in  practice,  the  machinery  now  in 
question  might  well  be  considered  as  a  part  of 
tne  realty;  and,  therefore,  the  subject  of  par- 
tition. Mr.  Dana  says,  that  in  all  the  instances 
put  by  him,  the  articles  "are  very  properly  a 
part  of  the  real  estate  and  inheritance,  and 
puss  with  it.  because  not  the  mere  fixing  or 
f.-istening  to  it  is  alone  to  be  regarded;  but  the 
use,  nature  and  intention."  Mr  Dana  ques- 
tions the  decision  in  Williams  v.  Bailey,  before 
cited,  denying  that  the  stove  passed.  3  Dana, 
Abr.,  157;  see.  also,  Amos  &  Fer.,  Fixt.,  154, 
155  And  Weston,  /..  says,  6  Greeul.,  157: 
"Modern  times  have  been  fruitful  of  inven- 
tions and  improvements,  for  the  more  secure 
and  comfortable  use  of  buildings,  as  well  as  of 
may  other  things  which  administer  to  the  en- 
joyment of  life.  Venetian  blinds,  which  ad- 
mit the  air  and  exclude  the  sun,  whenever  it  is 
desirable  so  to  do,  are  of  modern  use;  so  are 
lightning  rods,  which  have  now  become  com- 
mon in  this  country  and  in  Europe.  These 
might  be  removed  from  buildings  without 
damage;  yet,  as  suited  and  adapted  to  the 
buildings  upon  which  they  are  placed,  and  as 
incident  thereto,  they  are  doubtless  part  of  the 
inheritance,  and  would  pass  by  deed  as  apper- 
taining to  the  realty.  But  the  genius  and  en- 
terprise of  the  last  half  century  has  been  in 
nothing  more  remarkable  than  in  the  employ 
ment  of  some  of  the  great  agents  of  nature,  by 
means  of  machinery,  to  an  infinite  variety  of 
purposes,  for  the  saving  of  human  labor. 
Hence,  there  has  arisen  in  our  country  a  mul- 
titude of  establishments  for  working  in  cotton, 
wool,  wood,  iron  and  marble;  some  under  the 
denomination  of  mills  and  others  of  factories, 
propelled  generally  by  water-power,  but  some- 
times by  steam.  These  establishments  have, 
in  many  instances, perhaps  in  most,  acquired  a 
general  name,  which  is  understood  to  embrace 
all  their  essential  parts;  not  only  the  building 
which  shelters,  incloses  and  secures  the  ma- 
chinery, but  the  machinery  itself.  Much  of  it 
might  be  easily  detached,  without  injury  to  the 
remaining  parts,  or  the  building,  but  it  would 
be  a  very  narrow  construction,  which  should 
exclude  it  from  passing  by  the  general  name 
by  which  the  establishment  is  known,  whether 
O48*]  of  *mill  or  factory.  The  general  prin- 
ciples of  law  must  be  applied  to  new  kinds  of 
property,  as  they  spring  into  existence,  in  the 
progress  of  society,  according  to  their  nature 
and  incidents  and  the  common  sense  of  the 
community.  The  law  will  take  notice  of  the 
munitions  of  language,  and  of  th<>  meaning  of 
new  terms,  applied  to»  new  subjects  as  they 
arise.  In  other  words,  it  will  understand  words 
U-- 1  by  parties  in  their  contracts,  whether  ex- 
•1  or  executory,  whether  in  relation  to 
leal  or  personal  estate,  according  to  their  or- 
dinary meaning  and  acceptation."  He  then 
supposes  the  steam  saw  mill  at  Bath  to  be  con- 
veyed by  its  name  of  a  Htcam  Haw-mill,  and 
ii'I'N:  "If  you  exclude  such  parts  of  the  ma- 
chinery a*  may  be  detached  without  injury  to 
tin-  other  parU,  or  to  the  building,  you  leave 
it  mutilated  and  incomplete,  and  imuifflcicnt  to 
perform  its  intended  operations.  The  parties, 
in  uaing  the  general  term,  would  intend  to  em- 
brace whatever  was  essential  to  it,  according 
to  it-  nature  and  design;  and  the  law  would 
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|  doubtless  so  construe  the  conveyance  as  to  ef- 
i  fectuate  the  lawful  intention  of  the  parties." 
i  In  aid  of  these  views,  undoubtedly,  comes  the 
;  reasoning  of  Ld.  Mansfield  on  the  question  be- 
i  tween  the  heir  and  executor  respecting  the 
salt  pans.  Lawtonv.  Salmon,  1  H.  Bl.,  259  n.; 
S.  C.,  3  Atk.,  16,  n.  1.     "The  present  case  is 
very  strong.     The  salt-spring  is  a  valuable  in- 
heritance; but  no  profit  arises  from  it  unless 
:  there  is  a  salt-work,  which  consists  of  a  build - 
:  ing.  etc.,  for  the  purpose  of  containing  the 
i  pans,  etc.,  which  are  fixed  to  the  ground.  The 

•  inheritance  cannot  be  enjoyed  without  them. 
!  They  are  accessaries,  necessary  to  the  use  and 
|  enjoyment  of  the  principal.  The  owner  erected 
i  them  for  the  benefit  of  the  inheritance.     He 

could  never  mean  to  give  them  to  the  execu- 
i  tor,"  etc.  This  case  shows  how  the  fire  en- 
gines in  Lawton  v.  Lawton,  3  Atk.,  13,  erected 
by  the  tenant  for  life,  and  there  claimed  by 
and  allowed  to  his  executor  against  the  re- 
mainder-man, would  have  been  decided,  had 
the  question  been  between  the  executor  and 

•  heir,   or  vendor  and   vendee.      The  case  of 
j  the  cider  mill  fixed  in  the  ground,  which  was 
|  awarded  to  the  executor  as  against  the  heir, 

turned  upon  a  custom.     3  Atk.,  14.  n.  2;  1  H. 
j  Bl.,  260.     Mr.   Wilbraham,   who  argued   for 
I  *the  executor  and  against  the  remain-  [*O-49 
der  man,  in  3  Atk.,  14,  and  who  succeeded, 
still  gave  his  opinion,  when  the  salt  pan  case 
'  came  before  Ld.  Mansfield,  that  it  would  have 
!  been  different  in  respect  to  the  heir;  and  Ld. 
I  Mansfield  expressly  adopted  his  opinion.  These 
'  salt-pans  were  very  slightly  fixed  with  mortar 
i  to  the  floor,  and  might  be  removed  without  in- 
juring the  buildings.     A  steelyard,  hung  in  a 
\  machine  house,  was  considered  a  fixture.  King 
j  v.  Church  Wardens  St.  Nicholas,  [1  T.  R.,723,  n.] 
It  was  fixed  for  weighing  coal  and  other  things 
brought  to  market.  Ld.  Mansfield  said  it  must 
i  bs  annexed  to  the  freehold  in  the  nature  of 
i  the  thing.    "What  is  the  house?    It  is  the  ma- 
|  chine  house.     They  are  one  entire  thing,  and 
I  are  together  rated  by  the  common  known  name 
which  comprehends  both;  and  the  principal 
1  purpose  of  the  house  is  for  weighing.     The 
steelyard   is  the  most  valuable  part  of   the 
house.     The  house,  therefore,  applied  to  this 
use,  may  be  said  to  be  built  for  the  steelyard, 
and  not  the  steelyard  for  the  house."    One 
question  was  whether  the  whole  machine  was 
ratable  as  real  estate,  the  steelyard  inclusive, 
for  the  support  of  the  pool.     Messrs.  Amos  & 
Ferard,  speaking  of  this  case,  say:     "The  ma- 
chine which  had  been  rated  was  clearly  affixed 
I  to  the  freehold;  and  the  courl  seem  to  rely 
;  upon   that  circumstance  in   delivering    their 
judgment."     Amos  &  Fer..  Fixt..  209.     They 
then  nd  .-i-rt  to  another  case  in  Gihltcott,  266. 
It  is  Rex  v.  Hogg.     There  the  sessions  rated  a 
building  by  the  name  of  "the  engine  house." 
The  Sessions  stated,  at  first,  that  "the  engine 
',  IH  not  fixed  to  the  premises,  but  capable  of  be- 
'  ing  moved  at  pleasure."    The  whole  building 
and  machine  were  assessed  at  1*36,  though  the 
building,    independent    of   the   machine,   was 
worth  only  two  guineas.     The  court  directed 
the  case  to  be  restated.  They  required  the  Ses- 
sions to  state  whether  the  engine  was  worked 
"with  water  or  horse?;  whether  the  house  was 
a  dwelling  house,  or  built  for  the  purpose  of 
receiving  the  engine,  and  whether  it  was  used 
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for  any  other  purpose;  and  in  what  manner 
the  engine  was  put  up  in  the  engine-house,  and 
what  Us  size  and  bulk."  The  counsel  after- 
wards consented  to  a  set  of  facts;  among  them, 
they  agreed  "that  the  engine  was  worked  gen- 
65O*]  erally  *with  water,  but  frequently  by 
hand;  that  the  building  was  not  a  dwelling- 
house,  nor  was  it  erected  for  the  purpose  of 
receiving  the  engine,  but  formerly  was  used 
for  the  purpose  of  turning  bobbins,  and  as  a 
weaver's  shop;  but  is  now  used  for  the  pur- 
pose of  carrying  on  the  cotton  manufactory, 
there  being  in  the  same  building  two  other  en- 
gines, one  of  which  was  used  for  the  purpose 
of  carding  and  the  other  for  tumming  cotton, 
which  tumming  is  another  process  of  the  same 
manufactory.  All  the  engines  are  placed  on 
the  floor,  and  no  ways  annexed  or  fastened 
to  the  same,  but  may  be  moved  at  pleasure, 
and  carried  out  and  worked  in  any  other 
place,  either  by  means  of  water  or  manual 
labor,  and  are  not  adapted  to  any  particular 
building.  The  frame  in  which  the  engine 
stands  is  twelve  feet  in  length,  three  feet  eleven 
inches  in  breadth  and  two  feet  nine  inches  in 
height;  the  semi-diameter  of  the  largest  cylin- 
der, with  a  small  roller  at  the  top  rising  twenty 
inches  above  the  frame,  the  engine  sinking  in 
the  same  seventeen  inches."  Still  the  difficulty 
as  to  annexation  remained;  for  one  question 
was,  whether  the  machine  was  ratable  except 
as  a  part  of  the  real  property.  Caldecott,  in 
support  of  the  assessment,  complained  that 
the  return  was  evasive  in  merely  saying  that 
the  engine  was  not  annexed  or  fastened  to  the 
floor;  whereas,  it  might  be  fastened  to  the 
building  in  some  other  way.  The  opposing 
counsel  said  it  was  placed  on  the  floor  like  a 
chair.  Ashurst,  J.,  said  the  case  was  still  im- 
perfect; for  it  is  not  stated  negatively,  that  this 
engine,  while  it  is  in  a  state  of  working,  is  not 
in  some  way  or  other  fixed  to  the  house.  It  is 
only  stated  that  it  is  not  fixed  to  the  floor;  but 
it  may  be  fixed  to  the  walls  of  the  building 
without  being  fixed  to  the  floor.  We  can  as- 
sume no  facts  on  either  side  ;  but  one  should 
suppose  that  it  must  be  fastened  in  some  way; 
otherwise,  as  it  is  worked  by  water,  the  weight 
of  the  water  must  displace  it ;  and  if  so,  it  is 
exactly  the  case  of  The  King  v.  St.  Nicholas,  in 
Gloucester.  Duller,  J.,  said,  speaking  of  the 
right  to  the  engine,  as  between  executor  and 
heir,  or  tenant  and  landlord  :  "If  the  engine 
were  clearly  distinct,  it  would,  in  all  cases,  go 
to  the  executor.  But  here,  all  being  under 
lease  for  a  term,  all  would  go  to  the  executor. 
651*]  Grose,  J.,  *said :  "This  is  an  engine 
house  fitted  up  with  an  engine,  but  whether 
that  is  fixed  or  not  is  uncertain.  The  engine  is 
evidently  a  part  of  the  house;  for  Walmesley  is 
stated  to  be  lessee  of  the  premises,  which  com- 
prehend the  whole,  both  house  and  engine.  I, 
therefore,  consider  this  as  an  entire  thing." 
Messrs.  Amos  &  Ferard,  in  commenting  upon 
this  case,  admit  that  it  is  generally  considered 
as  deciding  that  a  poor  rate  may  be  assessed  on 
mere  personal  property  rented  with  a  building. 
But  they  say.  the  better  opinion  seems  to  be 
that  it  cannot;  and  they  seem  to  rely  on  what 
Ashurst,,/.,  said,  as  showing  that  the  engine 
was  probably  considered  real  estate. 

The  last  two  cited  cases  seem  to  allow  that 
the  slightest  permanent  annexation  of  machin- 
982 


ery  is  sufficient  to  make  it  a  part  of  the  realty; 
and  sustain  the  reasoning  of  Weston,  J.,  'in 
Farrar  v.  Stackpole,  so  far  as  it  maintains  that 
the  chain  was  a  fixture,  because  it  was  hooked 
for  use  as  a  part  of  the  permanent  machinery. 
He  said:  "  The  chain  is  the  last  in  the  parts  of 
the  machinery,  to  which  the  impelling  power 
is  communicated,  to  effect  the  object  in  view. 
Its  actual  location  in  the  succession  of  parts 
can  make  no  difference."  See,  also,  the  re- 
marks of  Amos  and  Ferrard  on  Fixtures,  p.  4, 
n.  a,  on  the  case  of  Davis  v.  Jones.  A  later 
case  is  somewhat  material.  Colgrave  v.  Dias 
Santos,  2  Barn.  &  C.,  76,  was  decided  in  Tr. 
Term,  1823,  by  the  K.  B.,  3  Dowl.  &  R.,  255, 
8.  C.  It  arose  between  the  vendor  and  vendee 
of  a  mansion  house  with  the  lands,  called 
Downsell  Hall,  in  Essex.  A  conveyance  was 
executed  and  the  defendant  entered  into  pos- 
session. To  the  house  belonged  certain  articles 
which  were  all  taken  possession  of  with  it  by 
the  vendee,  and  none  of  them  had  been  ex- 
cepted  either  in  the  particulars  of  the  sale, 
which  was  by  auction,  or  the  deed  of  convey- 
ance. They  consisted  chiefly  of  "  bells  arid 
bell-pulls,  stoves,  grates,  blinds,  shelves,  cop- 
pers, a  water-butt,  and  other  articles  of  the 
same  kind,"  3  Dowl.  &  R.,  255:  or  according 
to  2  Barn.  &  C.,  "Stoves,  grates,  kitchen- 
ranges,  closets,  shelves,  brewing  coppers, cool- 
ing-coppers, mash-tubbs,  locks,  bolts,  blinds." 
etc.  The  plaintiff,  the  vendor,  demanded  them 
all  of  the  defendant,  *the  vendee,  by  [*652 
the  name  of  fixtures;  and,  on  the  latter  refus- 
ing to  deliver  them,  brought  trover;  which  it 
was  held  would  not  lie  for  any  of  them.  It 
was  conceded  that  some  of  the  articles  might 
be  movables;  in  2  Barn.  &  C.,  Abbott,  Ch.  J., 
said  "three  or  four  trifling  articles;"  what 
they  were  is  not  stated  by  either  report;  but 
the  recovery  was  denied  for  the  whole,  inas- 
much as  there  was  a  general  demand  and  re- 
fusal of  the  whole  as  fixtures.  Maryat  and 
Platt  mentioned  stoves,  bell-pulls,  shelves  and 
water-butts,  as  movables,  none  of  which  were 
permanently  attached  to  the  house,  or  could 
be  considered  as  part  of  it.  Bay  ley,  J.,  asked: 
"  Is  that  so  clear?  To  whom  would  such  arti- 
cles pass,  the  heir  or  executor?  "  The  counsel 
submitted  they  would  pass  to  the  executor. 
Best,  J.,  asked:  "  Is  not  Wynne  v.  Ingkby,  1 
Dowl.  &  R.,  247,  a  case  of  ranges,  ovens  and 
set  pots,  taken  by  afi.fa.  against  the  owner  of 
the  freehold,  see  8.  C.,  Norn.,  Winn  v.  Ingilby, 
5  Barn.  &  Aid.,  625,  an  express  decision  to  the 
contrary?  Has  the  vendor  a  right  to  dismantle 
a  house  in  order  to  remove  such  articles?" 
For  this  colloquy,  see.3  Dowl.  &  R..  256.  I 
cannot  learn  from  the  books,  that  there  has 
been  much  litigation  concerning  fixtures  as  be- 
tween vendors  and  vendees  of  houses  since  the 
decision  of  Colgrave  v.  Dias  Santos.  The  rule 
of  that  case  has  lately  been  held  to  prevail  as 
between  mortgagor  and  mortgagee.  Lonqntaff 
v.  Meagoe,  2  Ad.  &  Ell.,  167.  Yet  the  English 
cases  are  extremely  difficult  to  reconcile,  espe- 
cially those  which  have  arisen  between  heir 
and  executor.  See  Amos&Fer.  Fixt.,  ch.  iv., 
sec.  2,  p.  151. 

There  is  also  considerable  conflict  in  the 
American  cases,  as  may  be  seen  by  those  which 
I  have  cited.  The  inconsistency  appears  to 
have  arisen  occasionally  from  not  attending  lo 
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the  distinction  maintained  by  the  older  cases, 
between  the  two  relations  of  vendor  and  vend- 
ee, and  tenant  and  landlord;  though  some- 
times it  has  also  arisen  from  a  difference  as  toi 
the  mode  of  annexation.  In  Powell  v.  Monson, 
3  Mas.,  459,  both  the  N.  Y.  and  Mass,  cases 
were  cited,  to  prove  that  the  wheel  and  gear- 
653*]  ing  of  a  cotton  factory  were  not  to  *be 
considered  a  part  of  the  freehold,  in  such  sense 
that  the  widow  could  have  dower  of  them. 
Story,  J..  was  driven  to  say  that  the  carding- 
machine  in  Gale  v.  Ward,  though  attached  to 
the  wheel  by  a  leather  band,  was  not  strictly  a 
fixture;  and  that  the  fastening,  in  Creswn  v. 
Stout,  would  not  make  the  machinery  so.  Yet 
certainly  the  wheel,  and  most  if  not  all  the 
gearing  mentioned  and  described  in  3  Mason, 
might  have  been  as  easily  removed  as  many 
other  things  attached  to  the  freehold,  which 
have  been  treated  as  movables.  The  case  of 
The  Cotton  Gin,  in  1  Bailey,  the  English  Steel- 
yard and  Engine  cases  cited  from  Caldecott, 
and  Colegrave  v.  Dia»  Santos,  with  several  oth- 
«r  English  cases,  show  that  a  very  slight  affix- 
ing for  permanent  use  is  sufficient.  The  mere 
(  hooking  of  a  chain,  in  Farrarv.  Stackpole^-w&s 
'  sufficient  under  the  circumstances.  Why  is 
the  key  of  a  door-lock  deemed  a  fixture?  Be- 
cause it  makes  a  part  of  the  permanent  machin- 
ery used  to  secure  the  door.  Yet  it  is  kept  en- 
tirely separate,  except  when  employed  in  lock- 
ing and  unlocking  the  door.  The  mode  of  annex- 
ation must  evidently  depend  on  the  manner  in 
which  the  parts  of  machinery  are  used.  The 
saws  in  a  saw-mill  may  be  in  two  sets,  one  at 
work,  while  the  other  is  undergoing  repairs  or 
filing  and  sharpening;  and  either  may  be  easily 
removed  without  violence  to  the  frame  where 
they  belong;  are  either  to  be  considered  the 
•less  fixtures  for  these  reasons?  Gibbons  says, 
if  a  copper  fastened  in  brick  work  have  a  mov- 
able cover,  the  latter  is  a  fixture;  because  the 
copper  is  the  principal  thing  and  the  latter  a 
mere  appendage.  Gibbons,  Fixt.,  17.  The 
case  of  Davi*  v.  Jone*.2  Barn.  &  Aid.,  165,  has 
accordingly  been  thought  unexplainnhle  by  the 
principles  professedly  adopted  in  the  case  itself. 
<  Vrtuin  jibs  making  part  of  an  entire  mnchine. 
which  was  clearly  a  fixture,  were  treated  as 
mere  personal  property.  See  Amos  &  Fer. 
Fixt.,  p.  4.  n.  a. 

The  ancient  distinction,  however,  between 
actual  annexation  and  total  disconnection  is 
the  most  certain  and  practical;  and  should, 
therefore,  be  maintained,  except  where  plain 
authority  or  usage  hascreated  exceptions.  The 
reasoning  of  Mr.  Dane,  and  of  the  learned 
O54-*]  judge  in  Farrarv.  *8tackpole.  before 
cited,  while  it  cannot  be  too  extensively  ap- 
plied to  modern  machinery  in  subordination  to 
that  distinction,  does  not  appear  to  be  sus- 
tained by  authority,  when  it  seeks  to  raise  a 
general  doctrine  of  constructive  fixtures,  from 
the  moral  adaptation  of  what  is  in  fact  a  mere 
movable,  to  the  carrying  on  a  farm  or  factory, 
etc.,  however  essential  the  movable  mav  be 
for  such  purpose.  The  argument  in  that  shape 
proves  too  much.  Such  adaptation  and  IK-ITS. 
sity  might  be  extended  even  to  the  use  of  do- 
im-iir  animals  on  a  farm,  and  certainly  to 
many  implements  in  a  manufactory  which 
rould  never  be  recognized  as  fixtures,  without 
utterly  confounding  the  rule  by  which  the 
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rights  of  the  heir  or  the  purchaser  have  been 
long  governed.  The  judicial  application  of  the 
rule  is  already  sufficiently  nice  and  difficult. 
As  between  heir  and  executor,  it  was  partially 
altered  by  2  R.  S.,  24,  sec.  6,  sub.  4,  2d  ed.  By 
this,  "  Things  annexed  to  the  freehold,  or  to 
any  building,  for  the  purpose  of  trade  or  man- 
ufacture, and  not  fixed  into  the  wall  of  a  house, 
so  as  to  be  essential  to  its  support,"  pass  to  the 
executor.  And  see  3  Id.,  63-,  639.  2d  ed.,  Ap- 
pendix. This  provision  certainly  indicates  any- 
thing but  a  legislative  intent  to  enlarge  the 
rights  of  freehold.  Taken  literally,  it  would 
strip  the  heir  of  the  wheels,  gearing  and  all 
the  other  machinery  fixed  in  the  ordinary  way 
to  a  mill  or  manufactory  inherited  by  him.  l"t 
is  certainly  contrary  to  the  ancient  common 
law;  see  11  Vin.,  167,  Executor,  Z,  pi.  6;  Amos 
and  Fer.  Fixt.,  133,  and  cases  there  cited  on 
to  p.  138;  and  seems  to  derive  very  question- 
able countenance  from  more  modern  authority. 
Squier  v.  Mayer,  a  short  note  of  which  is  given 
in  2  Freem.,  246,  goes  the  furthest  towards  our 
statute  rule;  but  how  very  doubtful  this  and 
some  other  modern  cases  of  the  like  tendency 
are,  may  be  seen  by  Amos  &  Fer.  Fixt.,  ch.  4, 
sec.  2,  p.  151.  and  cases  there  cited.  See.  also. 
Gibbons,  Fixt..  11,  12.  As  between  devisee 
and  executor,  the  suggestion  of  Vice-Chancel- 
lor Hart  in  Lushington  v.  Sewell,  1  Sim.,  435, 
480,  seems  to  go  beyond  any  adjudged  case  in 
favor  of  the  freehold.  He  inclined  to  think 
that  the  devise  of  a  West  India  estate  would 
pass  the  incidental  jstock  of  slaves,  cattle  and 
implements;  *because  such  things  are  [*65«"> 
essential  to  render  the  estate  productive;  and, 
denuded  of  them,  it  would  be  rather  a  burden 
than  a  benefit. 

It  is,  I  think,  obvious,  not  only  from  our 
statute,  but  from  both  the  English  and  Amer- 
ican cases,  that  there  is  a  stronger  tendency  to 
consider  fixtures  for  the  purposes  of  trade  as 
mere  personal  property,  than  we  find  either  in 
regard  to  those  of  an  agricultural  or  domestic 
character.  See  Gibbons,  Fixt.,  10,  11.  Amos 
&  Fer.  Fixt.,  138,  ed.  of  1830.  By  several  En- 
glish cases  cited  in  these  treatises.the  executor 
was  in  respect  to  trade  fixtures  preferred  in  his 
claim  against  the  heir,  though  the  doctrine  is 
far  from  being  settled.  By  several  American 
cases  we  have  seen,  that  such  fixtures  were  de- 
nied to  have  passed  even  as  between  the  vendor 
and  vendee  of  the  freehold;  though  such  a  rule 
derives  nocountenance.or  certainty  very  little, 
from  any  English  authority;  and  seems  to  be 
against  the  weight  of  American  adjudication. 

On  the  whole,  I  collect  from  the  cases  cited, 
and  others,  that,  as  a  general  rule,  in  order  to 
come  within  the  operation  of  a  deed  conveying 
the  freehold,  whether  by  metes  and  bounds  of 
a  plantation,  furm  or  lot,  etc  ,  or  in  terms  de- 
noting a  mill  or  factory,  etc.,  nothing  of  »  nat- 
ure personal  in  itself  will  pass,  unless  it  be 
brought  within  the  denomination  of  a  fixture 
by  being  in  some  way  permanently,  at  least 
habitually,  attached  to  the  Innd  or  some  build- 
I  ing  upon  it.  It  need  not  be  constantly  fastened. 
It  need  not  be  so  fixed  that  detaching  will  dis- 
turb the  earth  or  rend  any  part  of  the  building. 
I  am  not  prepared  to  deny  that  a  machine 
movable  in  ilHelf.  would  become  a  fixture  from 
being  connected  in  its  operations  by  bands,  or 
in  any  other  way,  with  the  permanent  miichin- 
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ery.  though  it  might  be  detached,  and  restored 
to  its  ordinary  place,  as  easily  as  the  chain  in 
/•'trrar  v.  Stackpole.  I  think  it  would  be  a  fixt- 
ure notwithstanding.  But  I  am  unable  to  dis- 
cover, from  the  papers  before  us,  that  any  of 
the  machines  in  question  before  the  Commis 
sioners  were  even  slightly  connected  with  the 
freehold.  For  aught  I  can  learn,  they  were  all 
worked  by  horses  or  by  hand,  having  no  more 
<>56*J  respect  to  any  particular  *part  of  the 
building,  or  its  water-wheel,  than  the  ordinary 
movable  tools  of  such  an  establishment.  These 
would  have  their  common  place,  and  be  essen- 
tial to  its  business.  So  a  threshing  machine, 
and  the  other  implements  of  the  farmer.  But 
it  would  be  a  solecism  to  call  them  fixtures, 
where  they  are  not  steadily,  or  commonly  at- 
tached, even  by  bands  or  hooks,  to  any  part  of 
the  realty.  The  word  "fixtures"  is  derived  from 
the  things  signified  by  it  being  fastened  or  fixed. 
''It  is  a  maxim  of  great  antiquity,  that  what- 
ever is  fixed  to  the  realty  is  thereby  made  a  part 
of  the  realty,  to  which  it  adheres,  and  partakes 
of  all  its  incidents  and  properties."  Toml.  Law 
Die.  Fixtures.  Hence  "fixtures"  are  defined 
to  be  "chattels  or  articles  of  a  personal  nature 
which  have  been  affixed  to  the  land."  Id.  "It 
is  an  ancient  principle  of  law,"  says  Weston, 
J.,  in  Farrar  v.  Stackpole,  "that  certain  things, 
which  in  their  nature,  are  personal  property, 
when  attached  to  the  realty,  become  part  of  it 
as  fixtures."  And  see  Amos  &  Fer.  Fixt.,  ch. 

1,  P.  1. 

It  is  not  to  be  denied  that  there  are  strong 
dicta,  and  perhaps  we  may  add  the  principle  of 
several  adjudicated  exceptions,  upon  which 
we  might,  with  great  plausibility,  declare  the 
machines  in  question,  so  essential  to  the  pur- 
poses of  the  manufactory,  although  entirely 
disassociated  with  the  freehold, a  fit  subject  for 
entering  into  the  list  of  constructive  fixtures. 
The  general  importance  of  the  rule,  however, 
which  goes  upon  corporal  annexation,  is  so 
great,  that  more  evil  will  result  from  frittering 
it  away  by  exceptions,  than  can  arise  from  the 
hardship  of  adhering  to  it  in  particular  cases. 

Nor  can  we  possibly  say,  as  in  the  case  of 
the  steelyard  or  engine  in  the  cotton  manufac- 
tory, cited  from  Caldecott,  that  the  machines 
in  question  must,  in  the  nature  of  the  thing.be 
annexed  to  the  freehold.  It  appears,  by  the 
papers  before  us.  that  they  have  been  used 
with  the  factory  for  several  years,  and  have 
passed  with  it  in  conveyances.  But  the  affida- 
vits do  not  state  that  they  are  affixed  in  any 
way.  They  are  treated  by  both  parties,  for 
aught  I  can  see,  as  entirely  detached,  though 
the  defendant  ventures  to  express  an  opinion 
<>57*]  that  some  of  them  constitute  a  part  *of 
the  factory  itself.  He  gives  no  particulars, 
however,  from  which  we  can  say  they  make  a 
part,  any  more  than  if  they  were  so  many 
chairs  to  sit  on. 

It  is  true  that  this  factory  seems  to  have 
been  pretty  much  dismantled.  The  principal 
part  of  its  machinery  has  been  treated  as  mere 
movables.  Both  the  defendant  and  Mr.  Smith, 
one  of  the  commissioners,  concur  in  stating  that 
nothing  about  the  factory  was  treated  as  a  fixt- 
ure, except  the  water-wheel,  fulling  mill,  dye- 
kettle,  press  and  tenter-bars;  and  Mr.  Smith 
says  the  factory  was  impelled  by  a  valuable 
water  power.  The  suspicion  would,  indeed, 
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be  quite  strong, from  such  facts  standing  alone, 
that,  at  least,  some  of  the  important  and  valu- 
able machinery  excepted,  might  be  brought 
within  the  legal  notion  of  fixtures;  and  yet  the 
defendant  himself  has  not  ventured  to  state,  as 
I  can  find,  that  any  part  of  the  particular  ma- 
chinery excepted  from  the  report  was  in  the 
least  dependent  for  its  operation  on  the  water- 
wheel  or  other  permanent  parts  of  the  factory; 
while  Mr.  Goodrich, one  of  the  Commissioners, 
says,  in  his  affidavit,  that  the  excepted  machin- 
ery was  not  affixed  to  the  building  or  land. 
There  the  case  is  left;  not  one  of  the  deponents 
pointing  out  any  connection  whatever.  No 
authority  cited  on  the  argument,  nor  any  that 
I  have  seen,  goes  so  far  as  to  say  that  mere 
loose  and  movable  machines  totally  discon- 
nected with,  and  making  no  part  of  the  per- 
manent machinery  of  a  factory,  can  be  consid- 
ered a  fixture  even  as  betw'een  vendor  and 
vendee. 

We  think  the  motion  must  be  denied  with  costs, 
and  the  report  of  the  Commissioners  is  confirmed. 

Explained— 66  N.  Y.,  498 ;  11  Barb.,  58. 

Commented  on— 25  Barb.,  491. 

Cited  in-24  Wend.,  192 :  2  Hill,  143 ;  5  Denio,  530 :  2 
Sandf.  Ch.,  364 :  1  N.  Y..  569 ;  11  N.  Y..  125 :  12  N.  Y., 
180:  40  N.  Y.,285;  82 N.  Y..462;  1  Lans.,  220;  19  Hun, 
462 ;  26  Hun.  204 ;  10  Barb.,  164,  504 :  31  Barb..  605,6:>7; 
ar>  Barb.,  62 ;  46  Barb.,  248  :  65  Barb.,  225;  IE.  D.  S.. 
612:  2  E.  D.  S.,  491 ;  4  E.  D.  S..  276;  1  Daly,  488:  78 
Ind.,  525 :  68  Mo.,  82 ;  29  N.  J.  E.,  331 ;  31  N.  J.  E..  193; 
37  Am.  Dec.,  214.  215  (12  N.  H.,  205) ;  40  Am.  Dec.,  659 
(4  Humph.,  451);  42  Am.  Dec.,  600  (7  Ala.,  448);  15  Am. 
Rep.,  347  (10  Kan.,  317) ;  24  Am.  Rep.,  722  (44  Iowa,57); 
41  Am.  Rep.,  596  (78  Ind.,  531). 


*THE  PEOPLE,  ex  rel.  DOUGHTY,  [*65» 

THE  JUDGES  *OF  DUTCHESS  C.  P. 

Mandamus  to  Subordinate  Tribunals — When 
and  for  what  Purposes — Correction  of  Errors 
— Mandamus  to  Ministerial  Officers  and  Cor- 
porations. 

A  mandamus  will  not  lie  to  a  subordinate  court 
for  the  correction  of  judicial  errors:  all  this  court 
can  do  in  the  exercise  of  its  supervisory  power  is  to 
require  inferior  tribunals  to  proceed  to  judgment, 
but  cannot  dictate  the  judgment  to  be  rendered; 
much  less  can  such  tribunals  be  required  to  retrace 
their  steps  and  reverse  a  decision  already  made.  So 
held  in  a  case  where  a  Court  of  C.  P.  had  manifestly 
erred  in  quashing  an  appeal. 

In  respect  to  ministerial  officers  and  corporations 
it  is  otherwise;  they  may  be  required  by  mandamus 
to  act  in  a  particular  manner,  and  even  to  reverse 
whatthev  nave  already  done. 

Citations-2  R.  S.,  259,  sees.  189,  204 :  556,  sees.  33,34; 
3  Binn.,  273 ;  18  Wend.,  7» ;  10  Pick..  244 ;  3  Dall.,  42 ; 
20  Pick.,  484;  13  Pet.,  279.  404  ;  7  Dowl.  &  R..  334;  2 
Chit..  257 :  1  Dowl.  &  R.,  325 ;  1  Halst.,  156  ;  5  Halst.,. 
57 :  7  Halst.,  179 ;  2  Bibb.  <Ky.),  573. 

MANDAMUS.  By  the  return  to  the  alterna- 
tive writ,  it  appeared  that  James  Griffin 
recovered  a  judgment  against  the  relator  be- 
fore a  justice  of  the  peace.  Mar.  12,  1839, from 
which  the  relator  had  attempted  an  appeal  to- 
the  C.  P.  When  the  cause  came  on  for  trial 
in  the  C. P.. Griffin  objected  that  the  court  had 
no  jurisdiction,  and  on  referring  to  the  affida- 
vit and  appeal  bond  it  appeared  those  papers 


NOTE.— Control  of  subordinate  courts  bj/  manda- 
mus— .Discretion.  For  a  full  discussion,  see  Hull  v. 
Supervisors  of  Oneida,  19  Johns.,  259,  note. 
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recited  a  judgment  as  rendered  by  the  justice 
Mar.  11, 1839,whereas  the  return  of  the  justice 
was  of  a  judgment  rendered  on  the  twelfth  day 
of  that  month.  In  all  other  respects  the  affi- 
davit and  bond  described  the  judgment  accu- 
rately, and  were  in  due  form.  The  relator 
thereupon  offered  to  prove  that  only  one  cause 
had  been  tried  before  the  justice  between  the 
parties,  and  also  offered  to  amend  the  bond. 
But  the  court  refused  to  allow  the  amendment, 
"for  the  reason  that  the  bond  was  neither  in- 
formal or  imperfect,  but  was  a  bond  to  remove 
a  different  judgment  from  the  one  returned  by 
the  justice,  and  also  for  the  reason  that  the  af 
fidavit  upon  which  the  appeal  was  allowed  also 
mentioned  a  judgment  different  from  the  judg- 
ment returned  by  the  justice,  and  which  affi- 
davit the  C.P.  could  not  amend."  Whereupon, 
the  court  refused  to  proceed  to  the  trial  of  the 
cause,  and  although  no  notice  had  been  given 
by  Griffin  of  a  motion  for  that  purpose.quashed 
the  appeal.  The  alternative  writ  required  the 
judges  of  the  C.  P.  to  vacate  the  rule  quashing 
<$59*]  the  appeal,  and  to  deny  *the  motion 
made  by  Griffin  to  quash  the  appeal,  or  show 
cause,  etc. 

Mr.  C.W.  Swift,  for  the  relator,  now  moved 
for  a  peremptory  mandamus. 

Mr.  S.  Barculo,  opposed  the  motion. 

By  the  Court,  Bronson,  ,/.  Although  the 
bond  was  perfect  in  point  of  form,  there  was  a 
variance  of  a  day  in  reciting  the  judgment. 
The  recital  of  the  day  on  which  the  judgment 
was  rendered  was  wholly  unnecessary,  2  R.S., 
259,  sec.  189,  and  the  variance  was,  I  think, 
such  an  ''imperfection"  as  the  court  might,  in 
its  discretion,  have  allowed  to  be  amended. 
Sec.  204.  There  is  also  another  statute  fully 
warranting  the  amendment.  2  R.  S.,  556,  sees. 
88,  34,  and  the  Court  of  C.P.  erred  in  ordering 
the  appeal  to  be  quashed. 

This  presents  an  important  question  in  rela- 
tion to  the  appropriate  office  of  the  writ  of 
mandamus.  The  Court  of  C.  P.,  acting  with- 
in the  scope  of  its  jurisdiction,  has  beard  and 
decided  a  matter  properly  brought  before  it 
for  adjudication,  and  the  question  K  whether 
we  can,  by  m<intlaiun*  require  that  court  to 
undo  what  it  has  done,  on  the  ground  that  the 
<1«  ision  was  erroneous.  I  am  of  opinion  that 
we  possess  no  such  power.  I  shall  not  Atop  to 
inquire  whether  the  order  quashing  the  appeal 
wan  such  a  final  judgment  upon  the  rights  of 
the  parties  as  may  be  reviewed  by  writ  of  er 
ror.  nor  whether  the  relator  has  any  other 
remedy.  Com  v.  Judge*  of  the  C.  P.,  8  Binn  . 
278.  I  place  my  opinion  upon  the  broad  ground 
that  the  writ  of  mandamu»  cannot  be  awarded 
fi»r  the  correction  of  judicial  errors.  This 
court,  in  the  exercise  of  its  supervisory  power 
over  inferior  tribunal-,  can  require  them,  by 
mandamus,  to  proceed  to  judgment,  but  we 
cannot  dictate  what  particular  judgment  they 
shall  render;  much  less  run  we  require  them 
to  retrace  their  step*,  and  reverse  a  decision 
already  made.  Although  ministerial  officers 
and  corporations  may  be  required  by  this  writ 
t<>  act  in  a  particular  manner,  or  even  to  re- 
<»<;<>"]  verse  *what  they  have  already  done, 
the  rule  is  otherwise  in  relation  to  court*  of 
just  ice.  and  other  bodies  acting  judicially, upon 
matters  within  their  cognizance.  Their  errors, 
WKKD  20. 


if  corrected  at  all,  must  be  reached  by  some 
other  process  than  the  writ  of  mandamus. 

It  is  not  to  be  denied  that  there  had  been  & 
gradual  departure  in  this  State  from  the  old 
law  on  this  subject,  until  this  court  had,  in  one 
instance  at  least,  exercised  a  jurisdiction  by 
mandamus  as  large  as  that  which  we  now  de- 
cline. But  we  stand  corrected  by  the  decision 
of  the  court  of  last  resort  in  the  case  of  Judye* 
ofOneida  C.  P.  v.  People.  18  Wend.,  79.  As 
we  understand  that  decision,  taken  in  connec- 
tion with  the  resolution  adopted  by  the  court, 
we  have  no  jurisdiction  by  mandamus  to  re- 
view the  decision  of  a  subordinate  court  in  a 
matter  of  which  it  had  judicial  cognizance. 

Of  this  doctrine  we  do  not  complain.  On  the 
contrary,  I  will  mention  by  way  of  confirma- 
tion a  few  authorities  in  addition  to  those  cited 
by  Mr.  Senator  Tracy  in  his  opinion.  In  Chase 
v.  Canal  Co.,  10  Pick.,  244,  the  court  refused 
to  issue  a  mandamus  to  an  inferior  tribunal 
which  had  acted  in  a  judicial  capacity  upon  a 
question  properly  before  it.  They  said,  the 
writ  lies  either  to  compel  the  performance  of 
ministerial  acts,  or  is  addressed  to  subordinate 
judicial  tribunals,  requiring  them  to  exercise 
their  functions  and  render  some  judgment  in 
cases  before  them,  when  otherwise  there  would 
he  a  failure  of  justice  from  a  delay  or  refusal 
to  act.  But  when  the  act  to  be  done  is  judicial 
or  discretionary,  this  court  will  not  direct  what 
decision  shall  be  made.  And  they  referred  with 
approbation  to  the  case  of  U.  8.  v.  Lawrence, 
3  Dal  I.,  42,  where  it  was  held  by  the  Supreme 
Court  of  the  U.  S.  that  they  could  not  interpose 
by  mandamus  to  compel  a  district  judge  to  de- 
cide according  to  the  dictates  of  any  judgment 
but  his  own.  In  the  case  of  Strong,  petitioner, 
etc..  20  Pick..  484,  Morton,  «/.,  said,  this  high 
judicial  writ  not  only  lies  to  ministerial,  but  to- 
judicial  officers.  In  the  former  case,  it  con- 
tains a  mandate  to  do  a  specific  act,  but  in  the 
latter,  only  to  adjudicate— to  exercise  a  discre- 
tion upon  a  particular  subject.  In  Er  parte 
*Hoyt,  13  Pet.,  279,  the  District  Court  [*6O1 
had  made  an  order  in  relation  to  the  custody  of 
certain  goods  which  had  been  seized  by  the 
collector.and  the  Supreme  Court  refused  a  man- 
damns  to  compel  the  District  Court  to  vacate 
its  order.  Mr.J.  Story,  who  delivered  the  opin- 
ion, said  the  application  was  not  warranted  by 
the  principles  and  usages  of  law— that  it  was 
neither  more  nor  less  than  an  application  for 
an  order  to  reverse  the  solemn  judgment  of  the 
district  judge  in  a  matter  clearly  within  the 
jurisdiction  of  the  court,  and  to  substitute 
another  order  in  its  stead.  He  added,  it  has 
been  repeatedly  declared  by  this  court  that  it 
will  not.  by  mandamus,  direct  a  judge  what 
judgment  to  enter  in  a  suit,  but  will  only  re- 
quire him  to  proceed  to  render  judgment.  The 
same  learned  court  made  a  similar  decision  in 
l-'.r  i>'irtt  Whitney,  18  Pet..  404.  They  said,  a 
writ  of  mandamus  is  not  the  appropriate  rem- 
edy for  any  orders  which  may  IK*  made  in  a 
cause  by  a  judge  in  the  exercise  of  his  author- 
ity, although  they  may  seem  to  bear  harshly  or 
oppressively  upon  the  party. 

The  case  of  King  v.  Justifts  of  Monmoulh- 
thirr,  7  Dowl.  &  Rl.,  834,  is  much  like  the  one 
at  bur.  The  Court  of  Sessions  had  quashed  an 
appeal,  and  a  motion  for  a  mandamus  was  de- 
nied by  the  K.  B.  Abbott.  Ch.  J.,  said  : 
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"Where  the  Sessions  forbear  to  give  any  judg- 
ment at  all.  this  court  will  interpose  to  compel 
them  to  go  on  and  pronounce  judgment  ;  but 
where  they  have  actually  given  judgment.even 
under  a  mistake  of  law,  this  court  has  never 
jet  interposed  to  disturb  their  decision."  He 
added  :  "If  we  were  to  grant  this  application, 
we  should  be  opening  a  door  to  continued  liti- 
gation and  enormous  expense,  in  every  case 
where  the  propriety  of  the  decision  of  the  Ses- 
sions might  be  questioned, either  on  the  ground 
of  mistake  in  law  or  fact.  There  seems  to  be 
no  authority  for  such  a  proceeding.and  as  our 
prececessors  have  not  recognized  its  propriety, 
we  are  certainly  not  disposed  to  take  a  step 
which  is  so  pregnant  with  mischievous  conse 
quences."  And  Bayley,  /..said:  "The  Ses- 
sions having  decided  the  case,  and  quashed  the 
order, we  are  not  at  liberty  to  consider  whether 
they  have  done  right  or  wrong."  Rex  v.  Jus 
662*]  tices  of  Wilts,  2  Chit.,  *257,  there  was  a 
motion  for  a  mandamus  to  dismiss  an  appeal, 
on  the  ground  that  the  Sessions  had  decided 
wrongfully  ;  but  the  application  was  refused  ; 
and  when  the  court  was  pressed  with  the  argu- 
ment that  the  party  had  no  other  remedy,  it 
was  answered  by  Bayley,  J..  that  "  there  are 
many  cases  in  which  there  is  no  other  remedy 
against  the  Sessions,  where  we  should  not  in- 
terfere." The  King  v.  Js.  of  Cambridgeshire,  1 
Dowl.  &  R.,  325,  proceeded  on  the  same  prin- 
ciple. In  Squierv.  Gale,  1  Halst.,  156,  the  Su- 
preme Court  of  N.  J.  held  that  a  mandamus 
would  lie  to  an  inferior  court  to  command 
them  to  proceed  to  judgment,  but  not  to  com- 
mand them  to  proceed  to  any  particular  judg- 
ment. Roberts  v.  Holsw&rth,  5  Halst.,  57;  Haw- 
kins v.  Bennett,  7  Halst.,  179, and  County  Court 
of  Warren  v.  Daniel,  2  Bibb  (Ky.),  573,  are  to 
the  same  effect. 

Many  other  cases  might  be  mentioned  in  sup- 
port of  this  doctrine,  but  with  the  addition  of 
those  referred  to  by  Mr.  Senator  Tracy.enough 
have  already  been  cited,  to  show  that  neither 
the  K.  B.  in  England  nor  those  courts  in  this 
•country,  which  exercise  a  like  supervisory  ju- 
risdiction over  subordinate  tribunals, would  feel 
themselves  authorized  to  award  a  mandamus  to 
compel  an  inferior  court  to  render  any  particu- 
lar judgment,  or  to  reverse  a  decision  or  order 
already  made  in  a  case  properly  before  it.  If 
this  court  has  occasionally  made  a  more  liberal 
use  of  a  writ  of  mandamus,  it  has  generally 
been  in  cases  where  the  power  to  proceed  in 
that  form  has  not  been  questioned, or  where  the 
objection  has  not  been  much  relied  on  by  coun- 
sel; and  it  has  probably  happened  to  all  courts, 
that,  with  their  attention  principally  directed 
to  the  question  of  right  between  the  parties, 
they  have  sometimes  failed  to  give  sufficient 
consideration  to  the  form  of  the  proposed 
remedy. 

In  general,  a  mandamus  will  not  be  awarded 
where  the  party  has  another  legal  remedy;  but 
the  converse  of  the  proposition  does  not  hold 
true.  There  are  many  cases  where,  although 
the  party  has  no  other  remedy,  a  mandamus 
will  not  lie.  Motions  for  new  trials  on  the 
•weight  of  evidence,  on  the  ground  of  surprise, 
•or  to  let  in  newly  discovered  evidence,  and  ap- 
•663*]  plications  for  amendments,  for  *relief 
against  defaults,  and  the  like,  are  among  the 
number.  Such  questions  are  addressed  to  the 


sound  discretion  of  the  court  of  original  juris- 
diction, and  their  decision  is  final.  However 
desirable  it  may  seem  in  a  particular  case  to 
reach  the  decision  upon  such  a  matter,  I  am 
well  satisfied  that  the  advantages  which  would 
probably  result  from  the  review,  whether  by 
mandamus  or  otherwise,  would  be  greatly  out- 
weighed by  the  mischiefs  which  would  be  likely 
to  follow.  There  are  few  decisions  which  con- 
clude the  party  as  to  his  legal  rights,  which 
cannot  be  reached  by  writ  of  error.  If  we  had 
the  power  to  go  beyond  cases  of  that  kind, and 
should  undertake  to  re  examine  matters  of  prac- 
tice and  questions  of  discretion,  it  would  be 
neeessary  to  multiply  appellate  courts  to  an  in- 
definite extent — legal  controversies  would  be 
interminable,  and  the  parties  would  be  over- 
whelmed with  costs  and  expenses. 

But  it  is  enough  that  this  court  does  not  pos- 
sess the  power  to  review  judicial  errors  of  any 
kind  by  mandamus.  We  are  all  of  opinion  that 
the  motion  for  a  peremptory  writ  must  be  de- 
nied. 

Motion  denied. 

Cited  in— 1  Denio,619.  646,  682;  2  Denio,  192;  2  Hun, 
149  ;  2  Barb..  417  ;  34  Barb.,  293  :  39  Barb..  653;  4  T.  & 
C.,  399 ;  1  How.  Pr.,  191 :  2  How.  Pr..  191;  3  How.  Pr., 
32 ;  13  How  Pr.,  278 ;  50  How.  Pr..  505 ;  3  Abb.  Pr.,  62; 
12  Abb.  N.  8.,  182 ;  Edm.,  551;  6  Leg.  Obs.,  65;  24  Cal., 
83 ;  28  Cal.,  169,  641. 


THE  PEOPLE,  ex  rel.   WERCKMEISTER, 

v. 

THE  JUSTICES  OF  THE  SUPERIOR 
COURT  OF  THE  CITY  OF  NEW  YORK. 

Denial  of  Motion  to  Set  Aside  Report  of  Referees 
—  Writ  of  Error  may  be  had  to  Review  Ques- 
tions of  Law — Mandamus  to  Subordinate 
Courts. 

On  the  denial  of  a  motion  in  a  subordinate  court 
to  set  aside  a  report  of  referees,  the  party  conceiv- 
ing himself  aggrieved  is  entitled  to  a  review  by  writ 
of  error  of  all  questions  of  law  involved  in  the  de- 
cision, but  not  of  questions  of  fact ;  as  to  the  latter 
the  decision  of  the  court  of  original  jurisdiction  is  as 
final  and  conclusive  as  it  is  on  a  motion  to  set  aside 
the  verdict  of  a  jury  as  against  evidence. 

This  court  has  power  by  mandamus  to  require  a 
subordinate  court  to  settle  a  case  after  the  denial  of 
a  motion  to  set  aside  the  report  of  referees,  so  as  to 
enable  the  party  to  bring  error ;  but  not  to  direct 
what  facts  shall  be  inserted  in  the  case. 

Citations-3  Cow..  387;  11  Wend.,  477;  17  Wend.,169. 

MANDAMUS.  Abraham  Ackerman  and  an- 
other brought  an  action  of  assumpnit 
against  the  relator  in  the  Superior  Court  of  N. 
Y.,  in  which  there  was  a  report  of  referees  in 
*favor  of  the  plaintiffs,  which  the  court,  [*66-4 
on  motion,  refused  to  set  aside,  and  rendered 
judgment  for  the  plaintiffs.  The  relator  sued 
out  a  writ  of  error,  and  the  court  below  settled 
a  state  of  facts  to  be  inserted  in  the  record,  with 
a  view  to  the  questions  of  law.which  the  relator 
desired  to  review  on  error.  He  now  insists  that 
the  court  in  settling  the  case,  has  not  drawn 
the  proper  conclusions  of  fact  from  the  evi- 
dence which  appeared  before  the  referees,  and 
moves  for  a  mandamus  to  the  judges  of  the 
court  below,  requiring  them  to  correct  the  case 

NOTE.— Mandamus  to  tnthorrfinate  courts— Discre- 
tion not  controlled  hy.  For  a  full  discussion,  see  Peo- 
ple v.  Supervisors  of  Oneida,  19  Johns.,  259,  note. 
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in  several  particulars,  which  it  is  not  material 
to  specify. 

Mr.  S.  Stevens,  for  the  relator. 

Mr.  J.  L.  Wendell,  contra. 

By  ihe  Court,  Bronson,  J.  When  a  motion 
is  made  to  set  aside  a  report  of  referees,  the 
-evidence  upon  which  they  decided  is  very  com- 
monly set  out  at  large  for  the  consideration  of 
the  court  in  which  the  action  is  pending.  On 
a  review  of  that  evidence,  if  the  case  involves 
the  necessity  of  reviewing  it,  the  court  first  de- 
termines what  conclusions  of  fact  the  referees 
were  warranted  in  drawing  from  theevidence, 
and  then  disposes  of  any  questions  of  law 
which  may  arise  out  of  the  facts  thus  ascer- 
tained. The  court  examines  the  evidence  in 
such  cases,  upon  the  same  principle  that  it  ex- 
amines the  evidence  given  to  a  jury,  where  a 
motion  is  made  to  set  aside  a  verdict.  If  the 
motion  to  set  aside  the  report  is  denied,  the 
party  who  thinks  himself  aggrieved  may,  ac- 
cording to  the  modern  practice,  have  a  review 
by  writ  of  error  as  to  all  questions  of  law  in- 
volved in  the  decisions,  but  not  as  to  questions 
of  fact.  The  decision  of  the  court  of  original 
jurisdiction  upon  questions  of  fact,  is  just  as 
final  and  conclusive,  where  a  motion  is  made 
to  set  aside  a  report  of  referees,  as  it  is  on  a 
motion  to  set  aside  the  verdict  of  a  jury.  It 
cannot  be  reviewed  in  another  forum.  On  a 
writ  of  error,  the  court  can  only  examine  ques- 
tions of  law. 

4JO5*]  *When  a  rehearing  has  been  denied, 
if  the  party  wishes  to  bring  error,  a  case,  or 
statement  of  the  facts,  must  be  prepared  and 
inserted  in  the  judgment  record.  The  case  is 
drawn  up  and  settled  under  the  direction  of  the 
court  in  which  the  action  is  pending.  In  rela- 
tion to  objections  taken  before  the  referees  to 
the  admission  or  rejection  of  evidence,  it  is  in 
the  nature  of  a  bill  of  exceptions;  but  in  rela- 
tion to  disputed  facts,  it  is  in  the  nature  of  a 
special  verdict.  The  case  should  not  contain 
the  evidence  given  before  the  referees,  but  only 
the  conclusions  of  fact  which  the  court  has 
drawn  from  that  evidence.  Reid  v.  Ren*.  Giant 
Factory,  8 Cow.. 887;  Fetter  v.  Heath,  11  Wend., 
477;  Mcltinv.  Leaycrafl,  17  Wend..  169.  For 
the  purpose  of  giving  a  review,  the  court  is 
obliged  to  put  itself  in  the  place  of  a  jury,  and 
«ay  what  conclusions  of  fact  the  referees  were 
warranted  in  drawing  from  the  evidence.  Those 
conclusions  are  in  the  nature  of  a  special  ver- 
dict, which  must  find,  not  the  evidence  of 
facia,  but  the  facts  themselves.  When  a  case 
is  thus  settled  and  inserted  in  the  record,  the 
questions  of  law  arising  out  of  it  may  be  re- 
viewed by  writ  of  error. 

If  we  cannot  directly,  by  writ  of  error,  re- 
view a  decision  upon  questions  of  fact,  it  fol- 
lows, I  think,  that  we  cannot  do  the  name  thing 
indirectly,  by  requiring  the  court  below  to  in 
sen  any  particular  state  of  facts  in  the  record. 
We  may,  perhaps,  require  a  subordinate  court 
to  settle  a  case  on  the  principles  I  have  men- 
tioned; but  we  cannot  undertake  to  control  the 
court  as  to  what  facts  in  particular  the  caae 
shall  contain.  By  doing  HO,  we  should  assert 
the  right,  and  that,  too,  by  mandamus,  of  re- 
viewing the  decision  of  a  subordinate  court 
upon  mere  questions  of  fact.  That  is  a  juris 
diction  which  we  do  not  possess. 
WEND.  20. 


It  is  said  that  the  case  may  be  improperly 
settled,  and  that  the  parties  should  have  some 
means  of  correcting  it.  But  if  we  should  un- 
dertake to  settle  the  case,  the  same  remark 
would  apply  with  equal  force.  We,  too,  may 
fall  into  error.  The  answer  to  the  argument 
is,  that  this  is  one  of  the  many  questions  upon 
which  the  decision  of  the  court  of  original  ju 
risdiction  is  final,  and  cannot  be  reviewed  in 
any  *form.  When  the  judges  of  that  [*666 
court  have  exercised  their  judgment  and  dis- 
cretion in  the  settlement  of  a  case,  there  is  an 
end  of  the  question. 

In  the  case  at  bar,  the  state  of  facts  was  in 
the  first  instance  drawn  up  under  the  direction 
of  the  Chief  Justice  of  the  Superior  Court.  The 
case  was  then  re  examined  and  amended  on 
argument  before  all  the  judges.  Whether  we 
should  have  settled  the  facts  as  they  now  ap- 
pear if  the  action  had  been  brought  originally 
in  this  court,  is  a  question  which  we  are  not 
called  upon  to  decide.  We  are  all  of  opinion 
that  a  mandamus  cannot  be  awarded. 

Motion  denied. 

Cited  in-24  Wend.,  20  ;  1  Denio,  646 :  2  N.  Y.,  191 ; 
3  N.  Y*,  506 ;  3  How.  Pr.,  419 ;  12  Kan.,  618. 


HINMAN  ET  AL.  v.  BOOTH. 

Ejectment — Parties — Costs. 

Where,  in  a  joint  action  of  ejectment  by  five 
plaintiffs,  who  claim  the  whole  of  the  premises  in 
question,  three  succeed  and  recover  judgment  for 
one  fourth  of  the  premises.and  two  fail  in  maintain- 
ing their  action,  the  parties  succeeding  are  entitled 
to  a  full  bill  of  costs,  deducting  such  charges  as  ex- 
clusively relate  to  the  two  plaintiffs  who  have  been 
defeated. 

80.  on  the  other  hand,  the  defendant  is  entitled  to 
a  full  bill  of  cost*  against  the  failing  plaintiffs,  de- 
ducting such  portions  of  the  costs  of  the  defense  as 
relate  exclusively  to  the  prevailing  plaintiffs. 

The  two  failing  plaintiffs  are  jointly  liable  for  the 
whole  costs  which  the  defendant  is  entitled  to  re- 
cover, although  one  abandons  the  prosecution 
sooner  than  the  other. 

Citations— 19  Wend..  625 :  2  R.  S.,  615,  sec.  16  ;  12 
Wend..  236. 

p  ROSS  MOTIONS  for  a  re-taxation  of  costs, 
\J  in  ejectment.  On  the  trial  the  jury  found 
a  verdict  for  the  plaintiffs,  Guy,  George  T.  and 
Mary  Hinman,  for  an  undivided  quarter  of  the 
premises,  for  the  plaintiff  Catlin  for  an  undi- 
vided half  of  the  premises,  and  as  to  the  plaint- 
iff Beardslee.  who  claimed  the  remaining 
quarter,  the  jury  found  a  verdict  for  the  de- 
fendant. The  defendant  made  a  case  for  the 
purpose  of  setting  aside  the  verdict  both  as  to 
the  Hinmans  and  Catlin.  On  argument  of  the 
case,  the  court  held  that  the  Hinmans  had 
made  a  good  title  to  one  quarter,  but  that  the 
verdict  in  favor  of  the  plaintiff  Catlin  was 
wrong,  and  they  ordered  a  new  trial,  costs  to 
abide  the  event,  unless  the  *plaintiffs  [*6417 
should  consent  to  amend  the  verdict  so  that  it 
would  stand  in  favor  of  the  Hinmans  for  one 
quarter  of  the  premises,  and  as  to  the  residue 
for  the  defendant.  The  plaintiffs  elected  so  to 
amend  the  verdict  Each  party  taxed  costs 
against  the  other,  and  each  appealed  from  the 
taxation. 

Mr.  A.  Taber,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court.  Bronson.  ./.  The  Hinmans 
are  entitled  to  judgment  against  the  defendant 
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on  the  verdict  in  their  favor,  and  will  recover 
costs  as  a  matter  of  course.  Their  right  has 
been  contested  throughout,  and  there  is  no 
practical  rule,  consistent  with  the  statute,  but 
to  allow  them  such  costs  as  they  would  have 
recovered  if  they  had  sued  alone,  without  join- 
ing with  the  two  plaintiffs  who  failed  in  the 
action.  All  charges  which  relate  exclusively 
to  the  claim  of  the  two  plaintiffs  who  have 
been  defeated  must  be  rejected.  If,  for  exam- 
ple, the  declaration  contained  separate  counts 
upon  their  title,  charges  for  those  counts, 
whether  in  (he  declaration,  circuit  roll  or  judg- 
ment record,  must  not  be  taxed  against  the  de 
fendant;  and  if  witnesses  attended  or  other  ex- 
penses were  incurred  with  exclusive  reference 
to  their  claim,  those  expenses  must  be  rejected. 
In  other  respects  the  plaintiffs  who  succeeded 
are  entitled  to  a  full  bill  of  costs  against  the 
defendant. 

The  defendant  is  entitled  to  judgment  against 
the  plaintiffs,  Catlin  and  Beardslee,  in  pursu- 
ance of  the  verdict,  with  costs.  Maybury  v. 
Etans,  19  Wend.,  625.  The  costs  should,  I 
think,  be  taxed  on  the  same  principle,  substan- 
tially, as  that  already  mentioned.  The  aefend- 
ant  is  entitled  to  such  costs  as  he  would  have 
recovered  if  the  two  plaintiffs  who  failed  had 
sued  alone.  If  any  expenses  were  incurred  in 
defending  against  the  Hinmans  exclusively, 
those  expenses  should  not  be  allowed.  In  oth- 
er respects  the  defendant  is  entitled  to  a  full 
bill.  We  are  not  at  liberty  to  say  he  shall  re- 
cover less.  2  R.  S.,  615,  sec.  16;  Canfidd  v. 
668*]  Oaylord,,  12  "Wend.,  236.  There  will, 
however,  be  but  one  judgment  record,  and  if 
that  is  made  up  by  the  plaintiffs  who  prevailed, 
the  defendant  will  not  be  entitled  to  charge 
anything  on  that  account. 

Although  the  defendant  failed  in  his  motion 
for  a  new  trial  so  far  as  the  Hinmans  are  con- 
cerned, he  prevailed  in  relation  to  the  plaintiff 
Catlin,  and  is,  consequently,  entitled  to  charge 
for  making  the  case  and  the  subsequent  pro 
ceedings  upon  it. 

It  was  insisted,  that  as  the  verdict  passed 
against  the  plaintiff  Beardslee,  at  the  circuit, 
and  he  proceeded  no  further  with  his  claim,  he 
should  not  be  subjected  to  the  costs  of  the  mo- 
tion for  a  new  trial.  But  he  must,  I  think, 
abide  the  fate  of  the  plaintiff  Catlin.  The  de- 
fendant is  not  entitled  to  several  judgments 
against  Beardslee  and  Catlin,  but  to  one  judg- 
ment against  both,  on  which  there  will,  of 
course,  be  but  one  taxation  of  costs.  They 
both  united  in  the  assertion  of  claim's  to  the 
property  which  proved  not  to  be  well  founded, 
and  they  must  settle  between  themselves  the 
portion  of  the  taxed  bill  which  each  ought  to 
pay.  There  must  be  a  re-taxation  upon  the 
principles  I  have  mentioned. 

Ordered  accordingly. 

Cited  in— 16  How.  Pr.,  545 ;  17  How.  Pr.,  55 ;  Abb. 
Adm.,  544. 


FLOWER'S  EXECUTORS  v.  GARR. 

Assumpsil  by  Executors  for  money  Had  and  Re- 
ceived— Pleading — Amendment —  Certiorari — 
Costs. 

In  an  action  of  assumpsit  for  money  had  and  re- 
ceived, brought  by  executors  counting  upon  prom- 
ises to  the  testator,  an  amendment  was  allowed 
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after  a  report  of  referees,  by  permitting  the  plaint- 
iffs to  allege  the  promise  to  nave  been  made  to  them 
as  executors;  it  appearing,  on  the  hearing,  that  the 
moneys  were  received  by  the  defendant  subsequent 
to  the  death  of  the  testator,  though  upon  a  retainer 
anterior  to  that  time. 

The  only  costs  allowed  the  defendant,  were  those 
of  preparing  to  set  aside  the  report,  and  of  oppos- 
ing the  motion. 

It  was  held  no  objection  to  the  motion  that  the 
cause  was  brought  into  this  court  by  certiorari 
from  a  Court  of  C.  P.;  the  same  power  being  exer- 
cised in  such  cases  over  the  pleadings,  which  is  ex- 
ercised in  suits  brought  here  originally. 

Citations— Willes.  103 :  6  Wend.,  506 ;  2  Str.,  890 :  1£ 
Johns.,  510 ;  2  Cow..  515 ;  4  Cow.,  134 ;  7  Cow.,  483, 518. 

THIS  *action  was  commenced  in  1824.  [*669 
in  the  N.  Y.C.  P. ,  and  after  declaration  was 
removed  into  this  court  by  cerliorari.  The  ac- 
tion was  brought  to  recover  moneys  which,  a* 
was  alleged,  the  defendant  had  collected  for 
the  testator  in  the  Havana.  The  declaration 
contained  counts  upon  promises  to  the  testator 
only.  The  cause  having  been  referred,  was 
heard  by  the  referees  in  September  and  October 
last,  and  a  report  was  made  for  the  plaintiffs- 
for  $1,200.36.  On  the  hearing,  it  appeared  that 
the  money  had  been  received  by  the  defendant 
after  the  death  of  the  testator,  though  the 
original  retainer  was  anterior  to  that  time.  1ft 
his  summing  up,  after  the  evidence  had  been 
closed,  the  defendant  for  the  first  time  object- 
ed, that  the  proofs  did  not  support  the  decla- 
ration, which  contained  no  count  upon  prom- 
ises to  the  executors  as  such ;  and  this  objection 
being  overruled  by  the  referees,  the  defend 
ant  prepared  papers  for  a  motion  to  set  aside 
their  report. 

Mr.  S.  Stevens,  for  the  plaintiffs,  now 
moved  to  amend  the  declaration  by  adding 
counts  upon  promises  to  the  executors  as  such. 

Mr.  J.  L.  Wendell,  contra. 

By  the  Court,  Bronson,  J.  This  money  be- 
longed to  the  testator,  but  was  received  by  the 
defendant  after  his  death,  by  virtue  of  a  pre- 
vious retainer  as  his  attorney.  Whether  in  su- 
ing for  it  the  plaintiffs'  name  themselves  as 
executors  or  not,  the  money,  when  collected, 
will  be  assets  in  their  hands  for  the  payment 
of  the  testator's  debts.  Shipman  v.  Thompson, 
Willes,  103.  The  executors,  not  knowing  at 
what  precise  time  the  money  was  received  by 
the  defendant,  have  counted  upon  promises  to 
the  testator.  But  it  turns  out  that  the  money 
came  to  the  defendant's  hands  after  the  testa- 
tor's death  ;  and  thus  we  have  a  variance  be- 
tween the  pleadings  and  proofs,  which  the 
plaintiffs  wish  to  get  rid  of  by  amending  their 
declaration  and  adding  counts  upon  promises 
to  themselves  as  executors.  It  is  not  a  new 
cause  of  action  which  the  plaintiffs  wish  to  set 
up,  but  a  *proper  description  of  the  [*67O 
cause  of  action  which  has  been  litigated  be- 
tween the  parties.  It  is  in  this  respect  like  the 
case  of  Miller  v.  Watson,  6  Wend.,  506,  where 
the  plaintiff  was  allowed  to  add  a  count  on  the 
special  agreement  between  the  parties.after  the 
same  matter  had  been  tried  upon  the  common 
counts.  It  is  like  that  case  in  another  respect, 
for  here  the  Statute  of  Limitations  will  have 
run  if  the  plaintiffs  are  turned  round  to  a  new 
action.  In  Exrs.  of  Marlborough  v.  Widmore,  2 
Str.,  890,  the  plaintiffs  counted  on  a  promise 
to  their  testator,  and  after  issue  joined  on  .a 
plea  of  the  Statute  of  Limitations,  were  allowed 
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to  amend  by  laying  the  promise  to  have  been 
made  to  themselves. 

I  have  already  said,  that  this  is  merely  a 
•question  of  variance,  and  as  such  it  cannot  be 
distinguished  from  a  great  number  of  cases 
where  we  have  allowed  amendments  after  ver- 
dict for  the  purpose  of  obviating  an  objection 
taken  on  the  trial.  There  is  no  pretense  in  the 
papers  that  the  defendant  has  been  misled.  He 
fully  understood  the  object  of  the  action,  and 
the  cause  has  been  litigated  throughout  with- 
out any  reference  to  the  form  of  the  pleadings. 
It  is  not  stated  that  the  defendant  ever  thought 
of  the  objection  himself  until  after  the  proofs 
had  been  closed.  He  has  made  his  defense  as 
fully  as  he  could  ever  hope  to  make  it  if  a  new 
trial  were  granted.  Under  such  circumstances, 
amendments  have  often  been  allowed  after  ver- 
dict and  for  the  purpose  of  upholding  it.  18 
Johns.,  510:  2  Cow.,  515;  4  Cow., 124;  7  Cow., 
483,  518.  And  of  late,  it  has  become  almost  a 
matter  of  course  to  grant  such  amendments, 
whether  before  or  after  trial  as  the  ends  of 
substantial  justice  may  require. 

It  is  no  objection  to  the  motion  that  the 
•cause  came  here  from  the  C.  P.  by  certiorari. 
Our  power  over  the  pleadings  is  as  ample  as  it 
would  be  had  the  suit  been  originally  brought 
in  this  court. 

It  is  very  difficult  to  lay  down  any  general 
rule  as  to  the  terms  upon  which  such  amend- 
ments should  be  allowed.  In  this  case,  the  de- 
fendant insists  that  he  should  have  costs  of  the 
action  since  the  time  of  declaring  But  we  think 
<J7  1*J  otherwise,  *and  that  he  ought  only  to 
have  costs  since  the  objection  for  variance  was 
taken.  The  plaintiffs  may  amend  on  payment 
of  the  costs  of  opposing  this  motion,  and  the 
costs  of  the  defendant  in  preparing  to  set  aside 
the  report  of  the  referees,  and  the  subsequent 
proceedings  thereon. 

Ordered  accordingly. 

Cited  in-1  Denio,  140;  1  Sandf.,71.  73. 


McPHERSON  &  CRANE  e.  MELHINCH. 
Replevin — Pleading — Justification. 

In  replevin, where  thedefendant  Justified  the  tak- 
ing as  a  distress  for  n-nt  in  arrcar  in  the  form  of  a 
!•!.  a  HI  leu.  concliniiiur  with  a  prayer  of  Judgment 
an. I  for  ii  return  of  the  poods,  the  pica  differing 
from  a  cognizance  only  in  its  commencement ;  nnd 
tin-  c|.-r«-iiilaiif  treated  tin-  pleaasa  cognizance  ami 
put  in  lhrc»-  plea'*  in  answer  thereto,  ami  the  de- 
f.-ndant  moveil  to  strike  out  the  pleas  of  the  plaint- 
iff on  the ground  that  lint  one  answer  could  l>c  put 
in  to  such  plea,  and  that  hy  way  of  replication  :  the 
motion  was  denied,  the  court  holding  that  the  de- 
fendant having  committed  the  first  fault,  had  no 
riirht  to  complain. 

Whether  a  justification  pleaded  in  theatxive  form. 
in-''  a<l  of  hy  avnwry  or  cognizance,  would  be  bad 
..n  demurrer,  >iiuere. 

Citations   «  Wend..  WK :  2  H.  8.,  8»,  sec.  45. 

I)  KI'I.KVIN.  The  declaration  contained  two 
It  counts.  The  defendant  pleaded  to  both 
•CQunts  :  1.  Noncepit;  and  2.  Property  in  a 
stranger;  ami  then,  us  to  each  count,  he  made 
cognizance  a;  bailiff  of  E.  A.  Wetmore,  and  ac- 
knowledged the  taking  as  a  distress  for  rent  in 
arrear.  in  the  usual  form.  He  then  pleaded 
the  name  matter— a  distress  for  rent  arrear— 
several  times  over  to  each  count,  in  the  form 
of  pleas  in  bar,  concluding  with  a  prayer  of 
WKNIX  20. 


judgment.and  for  a  return  of  the  goods.  These 
pleadings  differ  from  a  cognizance  only  in  their 
commencement,  which  is  in  the  form  of  a  plea 
in  bar,  instead  of  the  usual  form  of  a  cogni- 
zance. The  plain  tiffs  treated  these  pleadings  as 
cognizances,  and  put  in  three  pleas  in  bar  to 
each  of  them,  which  the  defendant  now  moves 
to  strike  out,  on  the  ground  that  his  pleadings 
were  pleas  in  bar  and  not  cognizances  and, con- 
sequently, that  the  plaintiffs  could  only  have 
one  replication  to  each. 

Mr.  E.  A.  Graham,  for  defendant. 

*Mr.  J.  Edwards,  for  plaintiffs.     [*672 

By  tJie  Court,  Bronson,  J.  In  replevin,  the 
plaintiff  can  only  have  one  replication  to  a  plea 
in  bar  by  the  defendant,  but  to  an  avowry  or 
cognizance  he  may  plead  as  many  several  mat  - 
ters  as  he  shall  deem  necessary  for  his  defense. 
Calvin  v.  La  Farge,  6  Wend.,  505;  2  R.  S.,529. 
sec.  45.  In  the  pleadings  in  question,  the  de 
fendant.as  the  bailiff  of  Wetmore,  justifies  the 
taking  of  the  goods  as  a  distress  for  rent  ;  but 
instead  of  pursuing  the  usual  form  of  a  cogni- 
zance, he  has,  in  the  introductory  clause,  fol- 
lowed the  usual  form  of  a  plea  in  bar  and,  by 
this  departure  from  the  precedents,  seeks  to 
deprive  the  plaintiffs  of  more  than  one  answer 
to  each  justification.  The  experiment  cannot 
succeed.  The  defendant  may  plead  several 
matters  in  bar  of  the  action,  as  non  cepit,  prop- 
erty in  himself  on  a  stranger,  cepit  in  alia  loco, 
or  a  release  ;  but  when  he  justifies  the  taking 
as  a  distress,  and  seeks  a  return,  the  proper 
form  of  pleading  is  an  avowry,  if  the  taking 
was  in  his  own  right ;  or  a  cognizance,  if  the 
taking  was  in  right  of  another.  The  avowry 
or  cognizance  is  in  the  nature  of  a  declaration, 
and  the  plaintiff,  like  the  defendant  in  other 
personal  actions,  may  have  several  pleas  in  bar. 
Whether  these  justifications  would  have  been 
set  aside  on  motion,  or  whether  the  plaintiffs 
could  safely  have  demurred  to  them  for  want 
of  form,  it  is  not  very  material  to  inquire.  The 
defendant  committed  the  first  fault,  and  he  has 
little  reason  to  complain  that  the  plaintiffs 
treated  and  answered  his  pleadings  as  though 
they  had  been  in  the  usual  and  proper  form. 
The  plaintiffs  have,  however,  made  a  mistake 
in  referring  to  the  different  cognizances  to  the 
second  count.  Instead  of  calling  them  respect- 
ively the  1st,  2d  and  3d  cognizance  to  the  sec- 
ond count,  they  are  mentioned  as  the  4th,  5th 
ami  6th  cognizances  to  the  second  count, when 
there  are  but  three  to  each  count.  The  best 
mode  of  setting  the  parties  right,  will  be  toal 
low  the  defendant  to  plead  anew,  and  when 
his  pleadings  are  put  in  proper  form,  the 
plaintiffs  may  take  the  usual  time  to  answer. 
Ordered  accordingly. 


•WHALING  c.  SHALES.     [*673 

in —  Two  Sutetiei  NectMary — Amendment. 

In  replevin,  the  bond  to  the  sheriff  must  be  ezo- 
eiit.  d  hy  two  sureties.  When*  there  is  but  one  sure- 
ty, the  defendant  may  move  to  set  aside  the  pro- 
•  ••••  dings,  and  Is  not  hound  to  except.  The  plaintiff. 
however,  on  payment  of  costs,  will  be  allowed  lo 
amend,  hv  ftllnf  a  new  bond  with  sun-ties,  and  the 
sureties  justifying. 

Citations— 18  Wend.,  Wl ;  t»  Wend.,  <SB. 
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MR.  M.  T.  Reynolds,  for  the  defendant, 
moved  to  set  aside  proceedings  in  replev- 
in, on  the  ground  that  there  was  only  one  sure 
ty  in  the  bond  to  the  sheriff.  2  R.  S  523,  sec.  7. 
Mr.  R.  W.  Peckham.  for  the  plaintiff,  in- 
sisted that  the  remedy  was  by  exception,  not 
by  motion.     18  Wend.,  521,  and  note. 

By  the  Court.  Bronson,  J.  The  proceedings 
are  irregular  where  there  is  only  one  surety, 
see  18  Wend.,  581,  and  19  Id.,  682;  and  it  is 
going  quite  far  enough  to  save  the  action,  by 
allowing  an  amendment  on  payment  of  costs 
of  the  motion.  The  proceedings  must  be  set 
aside,  unless  the  plaintiff  executes  a  sufficient 
bond  nuncpro  tune,  and  the  sureties  justify. 

Ordered  accordingly. 

Cited  in-1  Hill.  206  :  7  Hill,  157  ;  3  N.  Y.,  192;  28  N. 
Y.,  322 ;  3  How.  Pr.,  302 ;  1  Co.  R.,  65. 


BENHAM 

v. 
THE  LUMBERMAN'S  BANK  at  WARREN. 

Attachment  against  Foreign  Corporation — Taxa- 
tion of  Costs. 

In  an  action  commenced  by  attachment  asrainst  a 
foreign  corporation,  for  the  recovery  of  bills  or 
bank-notes  issued  by  it,  the  plaintiff  in  his  bill  of 
costs  is  entitled  to  charge  for  copies  of  the  bills  or 
notes  produced  to  the  officer  issuing  the  attach- 
ment; also  for  copies  of  the  same  Sled  with  the 
declaration,  where  that  contains  only  the  money 
counts ;  also  for  copies  of  the  same  inserted  in  the 
judgment  record,  where  the  judgment  is  by  assess- 
ment after  a  default  for  not  pleading-. 

The  plaintiff  is  not  entitled  to  charge  for  copies  of 
the  notes  or  bills  voluntarily  served  with  the  dec- 
laration ;  nor  for  copies  of  the  same  inserted  in  the 
circuit  roll  where  there  is  a  defense,  or  in  the  judg- 
ment roll,  where  there  is  a  verdict. 
674*]  *It  seems  that  it  is  necessary  to  insert  copies 
of  the  bills  or  notes  in  the  circuit  roll  only  where 
the  plaintiff  includes  several  different  parties,  as 
drawer  or  maker  and  indorser,  in  the  same  action 

Citations— 2  R.  S.,  460,  sec.  18 ;  Laws,  1832,  p.  490. 
sec.  10  ;  19  Wend.,  113;  18  Wend.,  648 ;  Laws,  1837,  p. 
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R.  S.  Stevens,  for  the  defendants,  moved 
for  a  re-taxation  of  costs. 
Mr.  A.  Taber,  contra. 

By  the  Court,  Bronson, J.  The  action  was 
commenced  by  attachment  against  a  foreign 
corporation,  and  copies  of  the  bills  or  bank- 
notes on  which  the  suit  was  brought,  were 
necessarily  produced  to  the  officer  on  issuing 
the  attachment.  2  R.  S.,  460,  sec.  18.  The 
charge  of  $18.25  for  those  copies  was  properly 
allowed.  The  like  charge  for  copies  of  the  notes 
filed  with  the  declaration  was  also  proper. 
That  was  the  only  way  in  which  the  plaintiff 
could  have  his  damages  assessed  by  the  clerk  on 
a  judgment  by  default,  as  the  declaration  only 
contained  the  money  counts.  Stat.,  sess.  1832, 
p.  490,  sec.  10;  19  Wend.,  113. 

The  charge  of  $18.25,  for  copies  of  the  notes 
to  serve  with  the  declaration,  was  improperly 
taxed.  Those  copies  were  not  necessary.  19 
Wend.,  113.  Where  a  bill  of  particulars  is  fur- 
nished voluntarily,  without  a  call  from  the  oth- 
er party,  it  cannot  be  taxed.  18  Wend.,  648. 
The  like  charge  for  copies  of  the  notes  insert- 
ed in  the  judgment  record,  was  improperly  al- 
lowed. If  there  had  been  an  assessment  of 
<J'JO 


damages  by  the  clerk  on  a  default.it  would  have 
been  proper  to  insert  copies  of  the  notes  in  the 
judgment  record,  for  the  purpose  of  showing 
the  regularity  of  the  proceedings.  But  the  de- 
fendants pleaded,  and  judgment  was  entered 
on  the  verdict  of  a  jury.  Copies  of  the  notes 
in  the  judgment  roll  were  wholly  unnecessary. 

It  is  only  necessary  to  insert  copies  of  the 
bills  or  notes  in  the  circuit  roll,  where  the 
plaintiff  includes  several  different  parties,  as 
drawer  or  maker  and  indorser,  in  the  same  ac- 
tion, under  the  Act  of  1832,  as  amended,  Stat., 
sess.  1837,  p.  72.  As  this  was  not  a  case  of  that 
kind,  there  was  no  necessity  for  inserting 
copies  of  the  notes  in  the  circuit  roll.  But  on 
looking  into  the  bill  of  costs  I  find  *no  [*675 
charge  whatever  for  the  circuit  roll.  That  was 
probably  included  in  another  bill  which  is  not 
before  me. 

The  two  charges  for  copies  to  serve,  and 
those  inserted  in  the  judgment  record.amount- 
ing  to  $36.50,  must  be  stricken  out. 

Ordered  accordingly. 


THOMAS  t>.  CURTIS. 

Service  of  Papers. 

Where  a  defendant  in  actual  custody  upon  a  ca- 
pias ad  respondendum,  employs  an  attorney  to  de- 
fend the  action,  service  of  the  declaration  upon  the 
attorney  is  good  service,  and  it  is  not  necessary  that 
a  copy  should  be  delivered  to  the  defendant  in  per- 
son, or  to  the  sheriff  or  keeper  of  the  Jail. 

Nor  is  the  defendant  entitled  to  be  discharged 
from  imprisonment,  if  the  declaration  in  such  case 
be  delivered  to  the  attorney  absolutely. 

Citations— 12  Wend.,  209;  11  Wend..  357;  1  Str., 
476 ;  1  Taunt.,  493;  2  R.  S.,  350.  sec.  23. 

THE  defendant  was  arrested  previous  to  the 
last  July  Term  on  a  capias  on  which  bail 
was  required,  and  committed  to  prison  for  the 
want  of  bail.  He  employed  an  attorney  to  de- 
fend the  action,  who  gave  notice  of  retainer  to 
the  plaintiff's  attorney.  In  October  Term  the 
defendant's  attorney  was  served  with  a  copy 
of  the  declaration,  but  no  copy  was  delivered 
to  the  defendant  in  person,  or  to  the  sheriff  or 
keeper  of  the  jail,  and  on  that  ground, 

Mr.  J.  Williams  now  moved  that  the  de- 
fendant be  discharged  from  his  imprisonment, 
and  for  judgment  of  discontinuance.  He  cited 
2  R.  S. ,  350.  sees.  22,  23.  He  also  insisted  that 
by  delivering  the  declaration  absolutely,  in- 
stead of  indorsing  it  de  bene  esse,  the  plaintiff 
had  waived  bail. 

Mr.  H.  H,  Martin,  contra. 

By  the  Court,  Bronson,  J.  Service  upon 
the  attorney  was,  in  legal  effect,  service  upon 
the  defendant.  In  Judson  v.  Jones,  12  Wend., 
309,  the  declaration  was  not  delivered  to  any- 
one, until  after  the  defendant  was  entitled  to 
his  discharge.  In  Oroenhouse  v.  Cleever,  1 
Str.,  476,  the  prisoner  had  no  attorney.  In 
Dent  v.  *Ealifax,  1  Taunt.,  493,  the  at-  [*67# 
torney  was  only  employed  for  the  purpose  of 
putting  in  bail,  and  when  the  declaration  was 
served  on  him,  he  immediately  returned  it  to 
the  plaintiff's  attorney,  and  pointed  out  to  him 
the  necessity  of  delivering  it  to  the  prisoner. 
But  here,  the  attorney  was  employed,  general- 
ly, to  defend  the  suit,  and  service  upou  him 
was  sufficient. 
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When  the  defendant  in  a  bailable  action  is 
at  large,  the  plaintiff  is  not  obliged  to  declare 
until  after  an  appearance  has  been  perfected, 
and  if  in  the  meantime  he  delivers  a  declara- 
tion unconditionally,  it  is  a  waiver  of  bail. 
But  here,  the  plaintiff  was  obliged  to  declare 
"before  the  end  of  the  term  next  after  the 
process  was  returnable."  2  R.  S.,  350,  sec.  23. 
And  besides,  there  was  nothing  to  be  waived. 
The  defendant  was  in  actual  custody,  which 
was  an  appearance  for  all  the  purposes  of  the 
action.  Although  the  defendant  might  put  in 
and  justify  bail  for  the  purpose  of  obtaining 
his  discharge,  the  plaintiff  could  not  call  on 
him  to  do  so.  Having  no  right  to  demand  bail, 
the  delivery  of  a  declaration  unconditionally 
could  be  no  waiver  of  bail. 

Motion  denied. 


not  be  permitted  to  enter  judgment  as  of  a  previous 


THE  CITY  OF  BUFFALO 
SCRANTON  ET  AL. 

Pleading  and  Practice — Costs. 

Where  a  defendant,  after  a  demjarrer.  serves  an 
amended  plea  as  of  couree.the  plaintiff  is  not  bound 
to  accept  it  unless  it  is  accompanied  with  an  affida- 
vit as  required  by  the  23d  Rule  of  this  court ;  if, 
however,  the  plaintiff's  attorney  does  not  return 
the  plea,  or  in  some  other  way  apprise  the  defend- 
ant that  it  will  not  be  regrarded  as  sufficient,  be 
waives  the  objection,  and  the  subsequent  entry  of 
the  defendant's  default  for  not  joining  in  demurrer 
will  be  irregular. 

Althouirh  proceeding  are  set  aside  as  irregular, 
no  costs  will  be  allowed  to  the  prevailing  party,  if 
his  papers  are  stuffed  with  unnecessary  voluminous 
matter. 

MOTION  by  defendants  to  set  aside  default 
for  not  joining  in  demurrer,  and  subse- 
quent proceedings.     The  defendants  pleaded 
several  special  pleas,  to  which  the  plaintiffs  de- 1 
murred.     The  defendants   thereupon  served  j 
677*]  amended  pleas  *without  an  affidavit ' 
by  the  attorney,  as  required  by  the  23d  Rule. 
Hotli  attorneys  resided  in  Buffalo.  The  plaint- 
iffs' attorney  kept  the  pleas  over  20  days,  and 
then  entered   the  defendants'  default  for  not 
joining  in  demurrer. 

Mr.  D.  Burwell,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson.  J.  The  plaintiffs' 
attorney  was  not  bound  to  accept  the  amend- 
ed pleas  without  the  affidavit  required  by  the 
j:;<l  Rule.  But  he  waived  that  objection  by  re 
tnining  the  pleas.  They  should  have  been  re- 
turned, or  the  defendant  should  in  some  other 
way  have  been  informed  that  the  pleas  would 
not  be  regarded  as  sufficient  without  the  nee 
canary  afliiiiivit.  The  motion  must  be  granted, 
but  without  cost*,  for  the  reason  that  the  de- 
fendants' papers  are  unnecessarily  stuffed  with 
the  pleadings  in  the  cause. 

Motion  granted. 

<  K.N!  ln-«  Hill.  477:  8  How.  Pr.,  487  :  9  How.  Pr., 
s*ndf.,  MS. 


defendant  died  during  the  term  in  which  the  cause 
was  submitted  ;  the  suit  is  abated,  and  the  plaintiff 
must  seek  his  remedy  against  the  personal  repre- 
sentatives of  the  defendant.  It  is  only  where  the 
judgment  is  final,  that  it  is  allowed  to  be  entered  as 
of  a  term  when  the  party  was  living. 

Citation— 18  Wend..  543. 

DEATH  of  parties.  The  defendant  demurred 
to  the  declaration,  and  the  plaintiffs  joined 
in  demurrer  in  1838.  In  July  Term,  ?1839,  the 
cause  was  submitted  to  the  court  for  decision, 
and  in  October  Term  following,  judgment  was 
rendered  for  the  plaintiffs  on  the  demurrer, 
with  leave  to  the  defendant  to  amend  on  pay- 
ment of  costs.  In  July  Term,  but  whether  be- 
fore *or  after  the  cause  was  submitted  [*6 7  8 
for  decision  is  left  uncertain  by  the  affidavits, 
the  defendant  died. 

Mr.  A.  Taber.  for  the  plaintiffs.now  moves 
for  leave  to  enter  the  judgment  as  of  the  first 
day  of  July  Term,  when  the  defendant  was 
alive,  nunc  pro  tune. 

Mr.  I.  Williams,  contra. 

By  the  Court,  Bronson,  J.  The  affidavits 
leave  it  doubtful  whether  the  defendant  died 
after  the  cause  was  submitted  for  decision. 
But  independent  of  that  consideration,  I  think 
the  rule,  laid  down  in  Spaldingv,  Congdon,  18 
Wend..  543.  should  not  be  applied  to  a  case 
like  this.  It  should  be  confined  to  cases  where 
the  judgment  is  final,  as  where  a  verdict  has 
been  rendered  or  a  nonsuit  ordered,  which 
is  confirmed  by  the  court  on  a  motion  for  a 
new  trial;  or  where  judgment  is  rendered  on  a 
special  verdict,  demurrer  to  evidence,  or  a  writ 
of  error.  In  such  cases,  if  a  party  die  while  the 
cause  is  nib  judice,  the  judgment  may  be  en- 
tered as  of  a  time  anterior  to  his  death.  But. 
according  to  the  present  practice,  judgment  on 
demurrer  is  seldom  final.  The  party  usually 
has  leave,  as  the  defendant  had  in  this  case,  to 
amend  on  terms.  A  party  very  often  demurs 
where  he  has  a  good  answer  on  the  merits  to 
the  pleading  which  he  deems  objectionable, 
and  if  the  demurrer  is  not  frivolous.it  is  almost 
a  matter  of  course  to  allow  the  party,  whether 
plaintiff  or  defendant,  to  withdraw  the  demur- 
rer and  plead.  In  cases  where  we  do  not  hold 
the  judgment  final  if  the  party  were  alive,  it 
would  be  extremely  harsh  to  give  it  that  oper- 
ation in  the  event  of  his  death.  The  suit  ha.* 
abated  by  the  death  of  the  defendant,  and  the 
plaintiffs  must  take  their  remedy  against  his 
personal  representatives. 

Motion  denied. 

Distinguished  -3  Sandf..  «B  :  Co.  R.  N.  S.,  W. 
Cit.-.|   in    -I    Hun.   :.h!;2U  How.  Pr..  375  :  60  Am. 
Dec..  131  (15  Ala.,  SS5). 


NORTH  ET  AL.  «.  PEPPER. 

Abatement  of  Suit. 

Where,  on  demurrer  to  a  declaration.  Judgment  la 
n-mlrred  for  the  plaintiff,  with  leave  to  tin-  <l<-friul- 
ant  to  amend  on  payment  of  coats,  the  plaintiff  will 

WENP 


•8TEELE  e.  MOTT.          [*«7» 
Practice — Suit  in  Forma  Pan  peris — C«»t*. 

A  plaintiff  suing  in  fnrma  ;«iu>xrt*,  in  not  liable  to 
onsts  for  not  proceeding  to  trial  pnniuant  to  no- 
norta  he.  It  MH'tna.  liable  to  omtn  under  any 
i-m-iiiimfjiiu-fs.  until  ho  la  dlspaunered.  The  order 
allowing  him  t<>  sue  as  a  poor  person  will  he  HM- 
nulliil  on  motion,  upon  cause  shown,  and  then  ho 
will  IK-  liable  t«.  costs  in  the  same  manner  aa  though 
the  order  had  never  twvn  made. 

Citation*    I  lion,  ft  P.,  30  ;  2  Str.,  1 121 .  3  Wlta,.  24  : 
*  R.  8.,  446,  sec.  6. 

HI 
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MR.  P.  Cagger,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit,  for  the 
neglect  of  the  plaintiff  in  not  trying  the  cause 
pursuant  to  notice.  The  plaintiff  sued  in  forma 
pauperis  ;  but  it  was  insisted  that  he  was  liable 
to  costs  for  his  defaults,  although  not  liable  for 
the  final  costs  of  the  cause. 

Mr.  I.  Williams,  contra,  read  an  affidavit 
showing  that  the  cause  was  not  tried  in  conse- 
quence of  the  absence  of  a  witness  who  had 
been  duly  subpoenaed,  and  that  a  stipulation  to 
try  at  the  next  circuit  had  been  delivered  to 
the  defendant's  attorney  since  notice  was  given 
of  this  motion. 

By  the  Court,  Bronson,  /.  The  defendant 
has  already  a  stipulation  that  this  cause  shall 
be  tried  at  the  next  circuit,  and  the  default  at 
the  last  is  fully  excused.  The  plaintiff  is  not 
liable  for  costs  until  he  is  dispaupered.  1  Bos. 
&  P.,  39;  2  Mr.,  1121;  3  Wils.,  24.  Our  statute 
has  not  given  a  different  rule.  2  R.  S.,  445, 
sec.  5.  Should  the  plaintiff  be  guilty  of  im- 
proper conduct  in  the  prosecution  of  his  suit, 
or  of  any  willful  or  unnecessary  delay,  the  or- 
der allowing  him  to  sue  as  a  poor  person  will 
be  annulled  on  motion,  and  he  will  then  be  li- 
able to  costs  in  the  same  manner  as  though  the 
order  had  never  been  made. 

Motion  denied. 


<58O*]  *SANDS  ET  AL. 

v. 
BULLOCK,  impleaded  with  FISK. 

Action  against  Maker  and  Indorser  of  Note — 
Pleading  and  Practice — Costs. 

Where  a  suit  was  commenced  by  the  filing  and 
service  of  a  declaration  against  the  maker  and  in- 
dorser  of  a  promissory  note,  and  the  declaration 
was  served  upon  the  indorser  alone,  who  appeared  in 
due  time  and  put  in  a  plea  of  the  general  issue,  en- 
titling it  however  as  though  he  had  been  sued  alone, 
not  saying  impleaded  with,  etc.,  and  the  plaintiffs' 
attorney,  with  knowledge  that  it  was  intended  as  a 
plea  in  the  cause.after  retaining  the  plea  seven  days, 
treated  it  as  a  nullity,  and  entered  the  defendant's 
default ;  it  was  held,  that  the  default  was  irregular, 
it  being  the  duty  of  the  plaintiff's  attorney  to  return 
the  plea,  or  apprise  the  defendant  that  it  was  not  re- 
garded as  sufficient. 

Here  again  costs  refused,  because  papers  for  mo- 
tion stuffed  with  unnecessary  matter. 

Citation— 7  East,  333. 

MOTION  by  defendant  to  set  aside  default 
and  subsequent  proceedings.  The  plaint- 
iffs commenced  a  suit  by  the  filing  and  service 
of  a  declaration,  against  Fisk  as  the  maker  and 
Bullock  as  the  indorser  of  a  promissory  note, 
but  the  declaration  was  only  served  on  Bullock. 
He  appeared  in  due  time  and  put  in  a  plea  of 
the  general  issue,  which  was  entitled  and  plead- 
ed in  the  same  form  as  though  he  had  been  sued 
alone,  without  saying  impleaded  with,  etc.  The 
plaintiffs'  attorney  knew  that  it  was  intended 
as  a  plea  in  this  cause  ;  but  seven  days  after 
wards  he  treated  the  plea  as  a  nullity,  entered 
the  default  of  Bullock, and  perfected  judgment 
and  issued  execution  against  him.  Both  attor- 
neys resided  in  the  City  of  N.  Y.,  the  plea  was 
not  returned  to  the  defendant's  attorney,  nor 
was  he  informed  that  it  was  not  deemed  suf- 
ficient. 
992 


Mr.  D.  Burwell,  for  the  motion. 
Mr.  P.  Cagger,  contra. 

By  the  Court,  Bronson,./.  Although  the 
plea  was  informal,  it  was  not  a  nullity.  Dale 
v.  Beer,  7  East,  333.  It  should  have  been  re- 
turned,or  the  defendant's  attorney  should  have 
been  informed  that  it  was  not  regarded  as  suf- 
ficient. 

*I  shall  give  no  costs  of  the  motion,  [*681 
because  the  defendant's  papers  are  stuffed  with 
unnecessary  matter.  Both  parties  must  have 
expected  to  get  costs,  for  the  papers  on  each 
side  contain  copies  of  the  pleadings  at  large, 
which  were  wholly  unnecessary.  In  such  cases 
we  give  no  costs. 

Motion  granted. 


CORLIES  &  CORLIES 

v. 
HOLMES  &  ROBINSON-. 

The  service  of  a  declaration  on  a  defendant  in  a 
suit  commenced  by  the  filing  and  service  of  a  dec- 
laration, is  not  a  violation  of  the  statute.forbidding 
the  service  of  civil  process  on  an  elector  during  the 
time  appointed  ft>r  the  election  of  State  and  county 
officers. 

Citations-2  R.  8.,  347,  sees.  1,2;  1  Edw.,  323. 

Mr.  J.  Holmes,  Jr.,  for  the  defendants, 
moved  to  set  aside  the  proceedings,  on  the 
ground  that  the  action  was  commenced  by  the 
service  of  a  declaration  upon  the  defendants, 
on  one  of  the  days  of  the  last  general  election, 
they  being  electors  and  entitled  to  vote  in  the 
town  where  the  declaration  was  served.  He 
cited  1  R.  S.,  127,  sec.  4,  which  provides,  that 
"  Whenever  an  election  shall  be  held  in  any 
city  or  town  pursuant  to  this  chapter,  no  civil 
process  shall  be  served  in  such  city  or  town  on 
any  elector  entitled  to  vote  therein,  on  either 
of  the  days  during  which  such  election  shall  be 
held." 

Mr.  W.  Tracy,  for  the  plaintiff,  cited  a 
MS.  case  of  Bank  of  Utica  v.  Hackley,  decided 
in  June,  1837,  where  the  court  refused  to  set 
aside  a  declaration  served  upon  an  elector  of 
the  day  of  the  actual  town-meeting.  1  R.  S., 
342,  sec.  10. 

By  the  Court,  Bronson,  J.  The  statute  un- 
doubtedly extends  to  all  writs,  whether  origi- 
nal or  judicial,  and  to  every  warrant  or  sum- 
mons, by  which  a  man  is  called  into  court  to 
answer  in  a  civil  action  as  a  party  ;  and  to  ex- 
ecutions against  the  body;  and  it  makes  no  dif- 
ference whether  the  process  be  bailable  or  not. 
But,  although  suits  may  now  be  commenced 
by  the  filing  and  service  of  a  declaration,  2  R. 
*S.,  347,  sees.  1,  2,  I  am  unable  to  say  [*682 
that  this  case  comes  within  the  prohibition  of 
the  statute.  A  declaration  has  never  been  re- 
garded in  the  law  as  "  civil  process."  It  is  not 
a  writ  or  command,  addressed  by  public  au- 
thority to  an  officer  or  minister  of  justice;  and 
the  mere  delivery  of  a  declaration  on  the  day 
of  election,  whether  by  an  officer  or  anyone 
else  would  not  be  likely  to  disturb  or  overawe 
an  elector  in  the  exercise  of  his  privilege.  The 
case  cited  by  the  plaintiff's  counsel,  is  decisive 
against  the  motion.  See.also,  Wheeler  \.Bartktt, 
1  Edw.,  323. 

WEND.  20. 
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It  is  said  that  an  elector  might  be  disturbed 
in  his  feelings  by  the  service  of  a  declaration 
on  the  day  of  election.     The  remark  would  be 
•  equally  true,  if  applied  to  the  service  of  an  ex- 
•ecution  upon  his  property;  and  yet  that  is  not 
forbidden.  The  statute  only  extends  to  process 
which  is  served  on  the  person  of  the  elector. 
Motion  denied. 
Cited  in— 4  Denio,  271. 


BOWNE  ET  AL.  v.  CRIBB. 

Pnidicc — Application  for  Discovery  of  Books,etc. 
— Discretion  of  Court. 

On  application  for  a  discovery  of  books,  papers 
.  and  documents  relating1  to  the  merits  of  a  suit  or  of 
a  defense  therein,  the  court  exercise  a  discretion 
whether  they  will  interfere  or  send  the  party  to 
chancery.  Where  the  discovery  sought  relates  to 
remote  and  complicated  transactions  extending 
through  a  long  period  of  time.no  order  will  be  made 
In  respect  thereto :  but  if  there  be  documents  of  a 
recent  date  they  will  be  directed  to  be  produced. 

Citation— 2  R.  SM  199,  sec.  21. 

MOTION  for  a  discovery.  The  action  is 
ejectment  for  the  recovery  of  a  portion  of 
a  large  tract  of  land  originally  sold  by  Robert 
Bowne,  the  ancestor  of  the  plaintiffs, io  Thom- 
as R.  Gold,  who  executed  a  mortgage  to  secure 
the  consideration  money.  Gold  sold  to  one 
Marvel  Ellis,  subject  to  the  mortgage.  It  was 
alleged  by  the  defendant  that  by  an  agreement 
between  Robert  Bowne  and  Ellis, the  mortgage 
•executed  by  Gold  was  foreclosed  in  chancery, 
and  the  equity  of  redemption  of  Gold  and  all 
persons  claiming  under  him,  bought  in  by  the 
mortgagee  ;  that  it  was,  however,  agreed  that 
Ellis,  notwithstanding  the  foreclosure,  might 
continue  to  make  sales  of  the  land, and  turn  over 
O8JJ*]  the  contracts  *to  Robert  Bowne.and  if 
should  be  effected  to  an  amount  sufficient 
to  extinguish  the  debt  originally  due  from  Gold, 
then  that  Bowne  or  his  heirs  should  convey  to 
Kllis  whatever  of  the  tract  remained  unsold. 
It  was  now  alleged  that  Robert  Bowne  and  his 
Loirs  had,  from  the  sales  of  the  tract,  realized 
an  amount  more  than  sufficient  to  pay  and  sat- 
i-fy  the  debt,  etc.  The  defendant,  who  holds 
under  title  derived  from  Marvel  Ellis.askcd  for 
a  discovery. 

Mr.  B.  F.  Cooper,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

/•'//  the  Court,  Nelson,  Ch.  J.  This  appli- 
cation is  founded  upon  the  idea,  that  if  the  de 
fendantcan  establish, on  the  trial,  the  payment 
of  the  sum  due  upon  the  Gold  mortgage  as 
fixed  in  the  contract  Jan.  10, 1799,  he  will  there 
by  extinguish  the  claim  of  the  plaintiffs  to  the 
promises  in  question — contending  that  their  an- 
:•  is  to  be  regarded  only  as  a  mortgagee. 
Whether  the  case  will  ultimately  turn  upon  this 
view  at  the  trial,  is  quite  uncertain,  from  the 
papers  before  me;  but  if  the  question  may  arise 
and  become  material.it  is  enough  to  authorize  a 
discovery  under  the  Statute  2  R.  8.,  199,  pro 
vi'li-il  a  proper  foundation  is  laid. 

The  Hales  of  the  tract  (the  moneys  arising 
from  which  it  is  alleged  were  to  be  applied  upon 
tin-  mortgage)  cover  a  period  of  Home  80  or 
more  years,  and  we  are  asked  to  require  the 
books,  contracts,  correspondence,  etc.  .embrac- 
WKND.  20.  N.  Y.  R,  18. 


ing  the  agency  for  this  time, to  be  delivered  for 
inspection, and  copies  to  be  taken  by  the  counsel 
for  defendant,  or  that  sworn  copies  be  deliv- 
ered by  the  plaintiffs.  It  is  most  obvious  that 
the  investigation  of  these  complicated  and  re- 
mote transactions,  involving  the  management 
and  sale  of  some  nine  thousand  acres  of  land, 
extending  through  this  period  of  time,is  a  very 
unfit  subject  for  a  Circuit  Court,  if  not  entire- 
ly beyond  its  power  to  hear  and  judiciously 
dispose  of.  The  statute  is  not  imperative;  we  are 
only  to  exercise  the  authority  for  enforcing  a 
discovery  "  in  such  cases  as  shall  be  deemed 
proper."  Sec.  21.  I  am  satisfied  that  if  the 
*question  contemplated  by  this  appli-  [*(J84 
cation  is  ever  reached  in  the  course  of  the  lit- 
igation, the  only  practical  remedy  for  the  de- 
fendant will  be  found  in  a  resort  to  a  court  of 
equity.  There  the  mortgagee  may  be  called 
to  an  an  account, and  the  sums  received  or  lots 
appropriated  to  his  own  use  or  for  his  benefit, 
valued;  and  the  whole  subject  deliberately  ex- 
amined and  settled.  The  circuits  ought  not  to 
be  thus  incumbered,  and  the  ordinary  business 
interrupted.  We  should  .therefore,  be  justified 
in  refusing  the  application  for  the  above  con- 
sideration . 

It  appears,  however, from  the  affidavit  of  the 
agent  (Mr.  Seymour),  confirmed  by  that  of  the 
Messrs.  Bowne,  that,  in  1833,  and  before  this 
litigation  commenced,  Mr.  Seymour  rendered 
an  authentic  account  of  moneys  received  on 
sales,  and  outstanding  on  contract,  at  the  re- 
quest,and  for  the  executors  of  the  elder  Bowne. 
This  statement  may,  possibly,  aid  the  defend- 
ant, if  not  answer  the  purpose  for  which  the 
discovery  is  sought.  Beyond  this  I  cannot  ex- 
tend it.  The  correspondence  sought  for  is  suf- 
ficiently denied  in  the  affidavit  of  the  Messrs. 
Bowne. 

Cited  in-8  How.  Pr.,  323 :  3  E.  D.  S..  545. 


SMITH  ET  AL.  t>.  DURKEE. 

Where  an  attorney  has  not  an  agent  at  the  place* 
required  by  the  rules  for  the  receipt  of  papers,  and 
a  paper  is  put  into  the  postomee  directoa  to  hlm.the 
day  the  paper  is  mailed,  and  not  when  it  is  received. 
is  the  day  of  service. 

ON  a  motion  to  set  aside  a  default  for  not 
pleading.as  irregularly  entcred.it  was  held, 
that  putting  a  plea  into  the  post  office,  directed 
to  the  plaintiff's  attorney  at  his  place  of  resi- 
dence, when  the  attorney  has  not  an  agent  at 
either  of  the  places  required  by  the  rules  of  the 
court,  was  equivalent  to  the  service  of  a  paper 
upon  an  agent;  and  the  service  was  deemed  to 
have  been  made  on  the  day  the  plea  was  mailed, 
and  not  when,  according  to  the  course  of  the 
mail,  the  plea  was  received  by  the  plaintiff's 
attorney. 


•Iif    THE  MATTER    OK    CARLTON    [*O85 
STREET.  IN  THE  CITY  OK  BROOKLYN. 

If  street  cam*,  it  I*  a  mutter  of  course  to  grant  n 
r^rflorart,  after  confirmation  of  the  rvport  of  the 
('•iininiwlofiors  of  Katlmato  and  Amcmmcnt.  where 
thf  ulijevt  of  the  party  In  to  iftnovp  the  proceedings 
Into  the  Court  for  the  Correction  of  Brrora. 

Mr.  J.  L.  Wendell,  moved  for  the  allow- 
ance of  a  ctrtiorari .to  be  directed  to  this  court, 

'  ">:'. 
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acting  as  commissioners  on  the  motion  to  con- 
firm the  report  of  the  Commissioners  of  Esti- 
mate and  Assessment  in  the  above  entitled  mat- 
ter.as  preparatory  to  the  suing  out  of  a  writ  of 
error,  to  remove  the  proceeding  into  the  Court 
for  the  Correction  of  Errors. 

Mr.  M.  T.  Reynolds  was  proceeding  to 
oppose  the  motion,  on  the  ground  that  there 
were  no  errors  to  be  corrected, but  was  stopped 

by, 

Mr.  Justice  Cowen,who  observed  that  on  a 
motion  of  this  kind,  the  decision  of  the  court 
on  the  confirmation  of  the  report  would  not  be 
reviewed  ;  that  the  certiorari  being  asked  for 
the  purpose  avowed,  it  was  a  matter  of  course 
to  grant  it,  the  proceeding  being  in  substance 
the  same  as  drawing  up  a  case  in  a  subordinate 
court  for  the  purpose  of  enabling  a  party  to 
prosecute  a  writ  of  error,  which  this  court 
would  require  to  be  done. 
Motion  granted. 
Cited  in-2  Hill,  30. 


IN  THE  MATTER  OF  ART  STREET,  IN  THE 
CITY  OP  NEW  YORK. 

Practice — Payment  of  Money  Awarded  in  Street 
Cases. 

In  street  cases.where  money  is  awarded  to  the  es- 
tate of  a  person  deceased,  it  is  not  necessary  on  an 
application  to  the  court  by  the  persons  entitled  to 
such  estate  for  an  order  that  the  money  be  paid  over, 
to  show  a  publication  of  notice  of  such  application 
in  a  public  newspaper;  it  is  otherwise,  however, 
where  the  money  is  awarded  to  owners  unknown. 

In  the  latter  case,  also,  security  for  refunding1  the 
money  on  the  happening-  of  certain  events,  will  be 
required ;  but  not  in  the  former. 
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IN  the  improving  of  this  street,  a  piece  of 
ground  was  taken,  which  the  Commission- 
ers of  Estimate  and  Assessment  in  their  re- 
port stated  to  belong  to  the  estate  of  John  Vark, 
deceased.  *and  that  in  consequence  of  [*686 
the  taking  of  such  ground,  they  had  allowed 
as  damage,  the  sum  of  $8,600  to  the  estate  of 
John  Vark,  deceased  ;  which  sum  has  since 
been  paid  into  court.  A  petition  is  now  pre- 
sented by  the  children  of  John  Vark, deceased, 
stating  that  they  are  the  heirs  and  devisees  of 
their  father;  which  petition  is  verified  by  their 
affidavits  and  by  a  certified  copy  of  the  last 
will  and  testament  of  John  Vark,  and  is  ac- 
companied by  a  map  on  which  is  delineated  the 
premises  taken  ;  and  application  is  now  made 
for  a  rule  directing  the  clerk  to  pay  over  the 
moneys  thus  deposited  to  the  petitioners  or 
their  attorney.  Notice  of  the  application  was 
given  to  the  counsel  of  the  Corporation, but  was 
not  published  in  any  of  the  newspapers  of  the 
city. 

Mr.  Justice  Cowen  granted  the  application, 
observing  that  this  case  differed  from  the  cases 
where  moneys  are  awarded  to  owners  unknown, 
in  which  in  addition  to  what  had  been  done  by 
the  petioners  here,  the  court  required  the  pub- 
lication in  a  newspaper  of  a  notice  of  the  in- 
tended application.  In  those  cases  also,  the 
court  had  latterly  required  security  to  be  given 
by  the  petitioners  for  the  return  of  the  money 
when  required  so  to  do;  but  in  this  case  neither 
the  publication  of  a  notice  or  security  were 
necessary.  The  papers  would  be  referred  to  the 
clerk,  and  if  found  to  be  right,  a  rule  for  pay- 
ing over  the  moneys  would  be  entered. 
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•HALSEY  v.  CHRISTIE. 


Attachment — Affidavit  for — Chattel  Mortgagee's 
Remedy. 

An  attachment  issued  by  a  justice  of  the  peace, 
founded  upon  an  affidavit  not  sufficient  to  confer 
jurisdiction,  is  no  bar  to  an  action  by  a  mortgagee 
of  personal  property  against  the  plaintiff  in  the  at- 
tachment for  the  taking  of  the  property;  and  the 
latter  cannot  avail  himself  of  the  fact  that  posses- 
sion did  not  accompany  the  mortgage. 

ERROR  from  the  Tompkins  C.  P.  The 
plaintiff  held  a  mortgage  of  personal  prop- 
erty executed  to  him  by  a  person  of  the  name 
of  Grose  ;  the  property  remained  in  the  posses- 
sion of  Grose,  and  was  seized  by  virtue  of  an 
attachment  sued  out  by  the  defendant  against 
his  property.  The  plaintiff  brought  an  action 
of  trover  against  the  defendant,  who  justified 
under  the  attachment.  It  appeared  that  the 
affidavit  upon  which  the  attachment  issued 
was  radically  defective.  The  court  charged 
the  jury  that  the  plaintiff  could  not  avail  him 
self  of  the  defect  in  the  affidavit,  and  that  if 
they  should  find  that  the  mortgage  was  fraud- 
ulent and  void  as  against  creditors,  the  plaint- 
1O*]  iff  was  not  entitled  to  recover.  *The 
jury  found  a  verdict  for  the  defendant.  The 
plaintiff  having  excepted  to  the  charge  of  the 
court,  sued  out  a  writ  of  error. 

Mr.  G.  D.  Beers,  for  plaintiff  in  error. 

Mcstr*.  G.  O.  Freer  and  8.  Love,  for  de- 
fendant in  error. 

By  the  Court,  Nelson.  ('/,.  J.  The  charge 
of  the  court  was  clearly  erroneous.  As  be- 
tween the  mortgagor  and  mortgagee,  the  mort- 
gage was  a  valid  security,  and  vested  the  prop- 
erty in  the  mortgagee ;  and  then  the  affidavit 
being  admitted  to  be  defective,  the  justice  had 
not  jurisdiction  to  issue  an  attachment  which 
would  enable  the  party  suing  out  the  same  to 
take  the  usual  ground  in  these  cases,  to  wit: 
that  the  mortgage  was  executed  in  fraud  of 
creditors. 

Judgment  reverted ;  venire  denovo;  cotU  to 
oMd*  M«  *wn*. 


DOWNER  r.  REMER,  Impleadcd,  etc. 

Notice  of  Protest— Sufficiency  of—  Where  to  be 
Sent. 

Notice  of  protect  tent  by  mall  directed  to  the 
town  whore  the  party  n«i<k*  la  mifflcient,  although 
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there  be  several  postoffioes  in  the  same  town,  unless 
it  appear  that  the  holder  knew  that  it  should  be  di- 
rected in  a  different  manner;  or  now  by  statute, 
unless  the  party  when  affixing  his  signature  to  a  bill 
or  note  specifies  thereon  the  postofflce  to  which  no- 
tice must  be  addressed.  . 

Where  the  sum  specified  in  a  notice  of  protest 
varies  from  the  true  sum,  it  is  for  a  jury  to  say 
whether  the  party  has  or  has  not  been  misled. 

Citations—  Stat.,  sess.  1835,  p.  152  :  4  Wend.,  398  :  1 
Johns.,  294;  5  Wend.,  587:  15  Wend.,  864;  9  Wend., 
279  ;  12  Mass.,  6;  Chit.  Bills,  71. 


was  an  action  of  assumpsit  tried  at  the 
JL  Wayne  Circuit  before  the  Hon.  Daniel 
Moseley,  one  of  the  Circuit  Judges. 

The  defendant  was  sued  as  the  indorser  of  a 
promissory  note  made  by  one  James  Young 
for  the  sum  of  $560,  dated  Apr.  20,  1835,  pay- 
able at  the  Chemung  Canal  Bank  at  Elmira  is 
months  after  date,  with  interest  after  6  months 
from  date.  Oct.  22,  1836,  when  the  note  came 
to  maturity,  payment  was  demanded  at  the 
Chemung  Canal  Bank  by  the  teller  thereof, 
and  notice  of  demand  and  non  payment  was 
deposited  in  the  postofflce  at  Elmira,  *di-  [*1  1 
reeled  to  the  defendant,  Remer.  at  Benton, 
Yates  Co.,  the  place  of  his  residence.  The 
words  "  Benton,  Yates  Co.,"  were  placed  un- 
der the  defendant's  name  upon  the  note  after 
the  indorsement,  but  not  by  the  defendant. 
The  notice  sent  by  the  teller  was  produced  in 
court,  and  three  witnesses,  on  looking  at  it, 
testified  that  it  stated  the  amount  of  the  note 
which  had  been  protested  to  be  nine  hundred 
and  ninety-nine  dollars  fifty-two  cents.  The 
teller  testified  that  he  read  the  same  five  hun- 
dred and  ninety-nine  dollars  fifty-two  cents. 
being  the  principal  and  interest  of  the  note. 
and  that  it  was  so  intended,  but  said  it  might 
l>e  read  nine  hundred,  etc.  ;  he,  however,  te* 
tifled  that  at  the  time  the  note  fell  due  there 
was  no  other  note  in  the  Chemung  Canal  Bank 
with  the  defendant's  name  upon  it.  The  de- 
fendant proved  that  when  the  notice  was  sent. 
there  were  three  postoftices  in  the  Town  of 
Benton  :  one  called  Benton,  distant  6  miles 
from  the  residence  of  the  defendant  ;  another. 
West  Dresden,  distant  8}  miles  from  the  de 
fendiint's  residence;  and  the  third,  Benton 
Center,  within  2  miles  of  the  defendant's  rexi 
dence.  He  also  proved  that  he  was  in  the  habit 
of  receiving  his  letters  and  papers  at  the  Penn 
Yan  postofflce.  which  was*  within  2$  miles  of 
his  residence.  The  notice  sent  by  the  teller 
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was  received  at  the  Benton  postoffice,  and  re- 
mained there  until  December,  when  it  was  sent 
by  the  postmaster  to  the  defendant. 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that  due  notice  of  de 
iii.'tnd  and  non-payment  had  not  been  given  ; 
that  the  notice  should  have  been  sent  to  the 
postofflce  nearest  to  the  residence  of  the  de- 
fendant, or  where  he  usually  resorted  to  ob- 
tain his  letters  and  papers;  and,  secondly,  if 
sent  to  the  proper  office,  that  it  was  insuffi- 
cient, being  calculated  to  mislead.  The  judge 
refused  so  to  charge,  and  submitted  the  ques- 
tion to  the  jury  whether  the  notice  of  protest 
was  sufficient  to  apprise  the  defendant  of  the 
dishonor  of  the  note ;  and  as  to  the  place  to 
which  the  notice  was  sent,  he  observed  that 
upon  the  plaintiff's  showing,  the  notice  was 
sufficient,  it  having  been  directed  to  Benton, 
YatesCo.,  where  the  defendant  resided,  and 
1  2*]  he  *referred  it  to  the  jury  to  decide 
whether  under  all  the  proof  on  that  subject 
the  notice  had  been  directed  to  the  proper 
place.  The  jury  found  for  the  plaintiff,  and 
the  defendant  now  asks  for  a  new  trial,  for 
the  misdirection  of  the  jury. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  H.  Welles,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  statute  de- 
claring a  notice  of  non-payment  sufficient,  di- 
rected to  the  city  or  town  where  the  person 
sought  to  be  charged  by  such  notice  resided  at 
the  time  of  drawing,  making  or  indorsing  a 
bill  of  exchange  or  promissory  note,  Stat.  sess. 
1835,  p.  152,  being  passed  after  the  making  of 
this  note,  cannot  aid  the  plaintiff  on  the  ques 
tion  whether  the  notice  of  non-payment  was 
properly  directed. 

Notice  of  the  dishonor  of  a  bill  or  note  should 
be  so  given  that  it  will  be  likely  to  reach 
the  drawer  or  indorser  without  delay.  Where 
the  parties  reside  in  different  towns,  the  notice 
may  be  sent  by  mail;  and  then  it  should  be  di- 
rected to  a  postoffice  in  the  town  where  the 
drawer  or  indorser  resides,  or  to  some  other 
postoffice  where  he  usually  receives  his  letters. 
If  there  be  more  than  one  postoffice  in  the  town 
where  the  drawer  or  indorser  resides,  the  no- 
tice must  be  directed  to  that  nearest  his  resi- 
dence, unless  he  usually  resorts  to  another. 
Cuyler  v.  Nettis,  4  Wend.,  398,  and  cases  cited. 

In  this  case  the  notice  would  have  been  good 
had  it  been  directed  to  Penn  Yan, where  the  de 
fendant  usually  received  his  letters.or  to  Ben 
ton  Center.the  office  nearest  to  him  in  the  town 
where  he  lived.  But  it  was  directed  to  Benton, 
an  office  to  which  the  defendant  did  not  re 
sort,  and  which  was  the  most  distant  from 
him  of  any  of  the  three  offices  in  the  town.  Stil 
the  notice  would  have  been  sufficient,  if,  after 
diligent  inquiry,  it  had  been  directed  according 
to  the  best  information  that  could  be  obtained. 
Chapman  v.  Lipscombe,  1  Johns.,  294  ;  Bk.  v. 
Davidson,  5  Wend.,  587  ;  Bk.  v.  Stall,  15  Id., 
13*]  264.  But  *there  was  no  proof  that  any 
diligence  whatever  had  been  used.  The  words 
"  Benton,  Yates  County,"  were  written  under 
the  defendant's  name  after  he  had  indorsed  the 
note;  but  when,  or  by  whom  it  was  done,  did 
not  appear,  and  there  was  no  evidence  that  the 
person  who  left  the  note  for  collection,  or  the 
bank  officers  made  any  inquiry  for  the  purpose 
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of  ascertaining  the  proper  direction  to  be  given 
to  the  notice,  or  that  they  acted  on  any  infor- 
mation that  had  been  previously  acquired.  For 
aught  that  appears,  the  person  who  directed 
:he  notice  may  have  known  that  there  were 
three  postofflces  in  the  Town  of  Benton,  and 
that  the  notice  was  sent  to  the  office  most  re- 
mote from  the  residence  of  the  indorser.  He 
may  also  have  known  that  the  indorser  usually 
received  his  letters  at  the  Penn  Yan  office. 

Where  there  are  several  postofflces  in  the 
same  town,  I  think  the  holder  should  not  be 
held  to  very  strict  proof  in  excusing  a  misdi- 
rection of  the  notice  ;  but  I  am  unable,  espe- 
cially since  the  case  of  Cuyler  v.  Nellis,  4 
Wend.,  398,  to  say  that  no  diligence  whatever 
should  be  required.  But  my  brethren  are  of 
a  different  opinion.  They  say  that  the  case  of 
Cuyler  v.  Nellis  has  not  been  followed— that  it 
is  enough  to  send  notice  to  the  town  where  the 
drawer  or  indorser  lives,  unless  it  appear  that 
the  holder  knew  that  the  notice  should  have 
been  directed  in  a  different  manner.  The  ob- 
jection that  the  notice  was  misdirected  is,  con- 
sequently, overruled. 

The  note  with  the  interest  added  was  misde- 
scribed  by  mistake  in  the  notice  of  protest,  as 
amounting  to  $999.52,  instead  of  $599.52;  but 
in  all  other  respects  it  was  accurately  de- 
scribed, and  it  was  the  only  note  in  the  bank 
with  the  defendant's  name  upon  it.  The  jury 
were  well  warranted  in  finding  that  the  de 
fendant  was  not  misled  by  the  error,  and  if  not 
misled  the  notice  was  sufficient.  Bk.  v.  Gould, 
9  Wend.,  279;  Smith  v.  Whiting,  12  Mass.,  6  ; 
Chit.,  Jr.,  Bills,  71. 

New  trial  denied. 

Reversed— 23  Wend..  620:  25  Wend.,  277. 
Overruled -2  Hill,  594. 

Cited  in— 3  N.  Y.,  444 ;  7  N.  Y.,  484 ;  40  Am.  Dec., 
218  (1  Spen.,  132). 


*BROOKS  v.  BRYCE  &  RENNIE.  [*14 

Factors —  General  Lien  on  Several  Parcels  of 
Goods —  Waiver  of,  What  is  Not. 

A  factor  or  purchasing  accent  in  actual  possession 
of  two  parcels  of  goods  obtained  under  distinct  or- 
ders, for  both  of  which  he  is  in  advance,  although 
paid  for  one  of  the  parcels,  may  avail  himself  of  the 
doctrine  of  lien  in  respect  to  the  whole  of  the  prop- 
erty. 

It  seems,  that  though  only  one  of  the  parcels  had 
come  to  hand,  and  he  had  been  paid  his  advances  on 
it,  he  might  still  have  set  up  a  lien  upon  the  parcel 
received  for  his  liabilities  incurred  in  respect  to  the 
other  parcel. 

The  acceptance  of  a  draft  payable  at  a  future  day, 
in  payment  of  one  parcel,  Is  not  a  waiver  of  the  lien 
of  the  factor,  especially  when  in  the  receipt  of  the 
draft  it  is  declared  that  it  is  to  be  in  full  when  paid. 

Citations— 3  Harr.  &  J.,  242,  339 ;  1  Esp.,  66;  12 
Mass.,  180,  182;  Paley.  Ag..  109, 110;  1  Bl.,  651,  654;  1 
Burr.,  494 ;  Montague,  Lien,  32,  59 ;  Grab.  Pr..  59,  60, 
2d  ed.;  1  Maule  &  S.,  535 ;  12  Wend.,  362,  370. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  trover,  for  14 
rollers  for  printing  calicoes,  brought  by  Bryce 
&  Rennie  against  Brooks.  In  the  autumn  of 
1833,  Brooks,  at  the  request,  it  seems,  of  Bryce 
&  Rennie.  sent  two  distinct  orders  to  a  corres- 
pondent in  Manchester,  England,  to  have  a 
quantity  of  rollers  prepared  and  engraved  and 
forwarded  to  him  in  N.  Y.,  with  all  possible 
dispatch.  The  orders  were  received,  duly  at- 
tended to,  and  the  rollers  shipped  for  N.  Y. 
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The  first  parcel,  consisting  of  the  14  rollers  for 
which  the  action  was  brought,  arrived  at  N. 
Y.  about  the  middle  of  Feb.,  1834.  The  whole 
were  paid  for  by  Brooks.  Mar.  11,  Bryce  & 
Rennie  gave  Brooks  a  draft  at  four  months  on 
a  house  in  Philadelphia,  for  $1,623.62,  the 
cost  of  the  first  parcel  and  the  charges  thereon, 
and  Brooks  gave  a  receipt  for  the  draft,  which, 
when  paid,  to  be  in  full  for  the  invoice  of  the 
first  parcel.  The  second  parcel  came  to  hand 
about  a  month  after  the  arrival  of  the  first, but 
whether  before  or  after  the  giving  of  the  draft 
does  not  very  distinctly  appear  from  the  bill  of 
•exceptions.  The  cost  of  the  second  parcel  was 
£132  4*.  Id.  sterling.  After  the  giving  of  the 
draft.  Bryce  &  Rennie  demanded  the  first  par- 
cel of  rollers,  which  Brooks  refused  to  deliver 
unless  security  was  given  for  the  cost  of  the 
second  parcel.  Bryce  &  Rennie  were  proprie- 
tors of  works  for  printing  calicoes,  and  it  seems 
that  the  rollers  were  intended  for  their  opera- 
15*]tions  in  the  spring.  *The  plaintiffs' works 
were  destroyed  by  fire  Mar.  24,  whereby  they 
became  insolvent.  In  July  the  draft  given  to 
Brooks  was  duly  paid,  and  in  the  same  month 
this  suit  was  commenced.  In  August  follow- 
ing both  parcels  of  rollers  were  sold  by  Brooks 
to  other  calico  printers,  after  notice  to  Bryce 
<fc  Rennie,  and  brought  about  their  full  value. 
The  Chief  Justice  charged  the  jury  that  at  the 
time  of  the  demand  the  property  in  the  first 
parcel  of  rollers  was  vested  in  the  plaintiffs.and 
that  the  defendant  had  not  such  a  lien  upon 
that  parcel  as  to  entitle  him  to  retain  and  hold 
the  same  against  the  plaintiffs.  The  defend- 
-ant  excepted  "to  the  charge,  and  the  jury 
having  found  a  verdict  for  the  plaintiffs,  judg- 
ment was  entered  in  their  favor.  The  defend- 
ants sued  out  a  writ  of  error. 

Mr.  J.  Coit,  for  plaintiff  in  error. 

Mr.  J.  Prescott  Hall,  for  defendants  in 
error. 

By  the  Court,  Cowen.  J.  In  considering 
this  case,  I  shall  assume  that  the  rollers  sec- 
ondly ordered  had  arrived,  and  were  actually 
in  the  hands  of  the  defendant,  when  the  plaint- 
iffs made  the  demand  of  the  rollers  in  question. 
They  do  not  pretend  that  any  available  de- 
mand could  be  made  till  they  had  given  the 
bill  of  Mar.  11;  and  the  testimony  is  conflict- 
ing, and  if  the  fact  were  material,  it  should, 
therefore,  have  been  left  to  the  Jury,  whether 
the  rollers  secondly  ordered  had  so  arrived.  In- 
•deed,  the  counsel  for  the  plaintiffs  below  did 
not  deny,  on  the  argument,  that  the  fact  must 
be  taken  to  have  been  so;  and  accordingly  ad- 
mitted it.  The  second  subdivision  of  the  sec- 
ond written  point  of  the  plaintiff  in  error  Is  in 
these  words;  "The  second  parcel  of  rollers 
were  actually  received  when  the  demand  for 
the  rollers  in  suit  was  made."  According  to  my 
notes,  when  the  counsel  for  the  plaintiff  in  er- 
ror called  our  attention  to  this,  it  went  off  on 
the  admission  of  the  opposite  counsel  that  it 
was  correct. 

Now  I  do  not  intend  to  admit,  that  if  the 
rollers  secondly  ordered  had  only  been  on  their 
1 0*1  way  from  Manchester,  in  the  *hands  of 
the  defendant's  carrier,  or  even  if  the  second 
order  had  merely  reached  Manchester,  and 
•could  not  be  revoked,  the  lien  for  the  whole 
would  not  have  attached  on  both  parcels,  the 
same  as  if  the  second  had  been  in  the  bands  of 
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the  defendant.  In  the  one  case,  a  possession 
by  the  defendant's  carrier  would  have  been  his 
possession;  and  in  the  other,  as  he  stood  nec- 
essarily in  advance,  and  the  last  rollers  would 
arrive,  for  aught  we  see.  to  answer  about  the 
same  purposes  of  spring  business  as  the  first,  it 
would  be  difficult  to  collect  any  agreement  by 
the  defendant  to  waive  his  right  of  general 
lien,  if  he  otherwise  had  any  on  their  actual 
arrival.  Hodgson  v.  Payson,  3  Harr.  &  J.,  839. 
Jourdaine  v.  Lefetre,  1  Esp.,  66;  Steven*  v.  Rob- 
ins, 12  Mass.. 180,  182.  These  cases  show  that 
a  factor  or  purchasing  agent  may  retain  for  lia- 
bilities incurred,  as  well  as  for  actual  advances. 

But  I  assume,  as  the  case  and  counsel  seem 
to  have  done  throughout,  that  the  rollers  sec- 
ondly ordered  had  arrived;  and  we  then  have 
a  foreign  purchasing  factor  in  actual  posses- 
sion of  two  parcels  of  rollers,  under  distinct 
orders  from  his  principles,  for  both  of  which 
he  is  in  advance,  and  for  one  of  which  he  has 
been  paid,  setting  up  and  enforcing  a  general 
lien.  I  say  a  foreign  purchasing  factor  within 
the  rule  which  makes  a  bill  of  exchange  drawn 
on  another  of  the  U.  S.  a  foreign  bill.  I  sup- 
pose this  makes  no  difference,  for  the  lien  of 
a  domestic  factor  or  agent  is  the  same,  Paley, 
Ag.,  110;  1  W.  Bl., 654:  but  it  brings  the  defend- 
ant below  in  all  respects  within  the  English 
books  which  declare  the  general  lien  of  a  fac- 
tor. Paley,  Ag.,  109;  Green  v.  Fanner,  1  W. 
Bl.,  651,  654. 

What  is  this  general  lien,  as  contradistin- 
guished from  a  particular  lien?  The  first  is  a 
right  of  the  factor  to  hold  all  the  goods  of  his 
principal  which  come  into  and  remain  in  his 
hands  as  such  factor,  until  the  general  bal- 
ance, that  is  to  say,  all  debts  which  his  princi- 
pal owes  him.  and  which  have  arisen  and  be- 
come payable  in  the  course  of  his  business  as 
factor,  have  been  paid.  Ld.  Mansfield,  in  Oodin 
v.  London  Assur.  Co.,  1  Burr,  494,  and  cases 
cited;  Uodgton  *v.  Payton,  8.  Harr.  &  J..  [*1  7 
342.  I  state  the  rule  under  the  qualification 
understood  to  be  applicable  to  an  attorney,  who 
has  a  general  lien  on  the  effects  of  his  client. 
Montague,  Lien.  32,  59,  and  cases  cited;  Grah. 
Pr.,  59,  60,  2d  ed..  and  cases  cited  ;  Stevenson 
v.  Blakelock,  1  Maule  &  8.,  535.  Whereas,  a 
particular  lien  is  confined  to  the  debt  due  for 
the  specific  article,  as  we  see  in  ordinary  sales 
for  cash.  It  makes  no  difference,  therefore, 
merely  that  the  property  in  the  rollers  first  or- 
dered had  passed  at  the  time  of  demand.  The 
right  of  general  lien  still  continues  till  the  fac- 
tor parts  with  the  possession,  1  Burr ,  utmipra, 
unless  there  be  some  arrangement  between  the 
parties  incompatible  with  the  idea  of  lien. 

Had  the  debt  been  due  to  the  defendant  for 
the  first  parcel  only,  and  not  for  the  second ,as 
if  there  had  been  a  credit  given  for  the  latter, 
this  would  have  made  the  lien  particular  on 
each  for  the  price  of  each;  and  so  if  there  had 
been  an  agreement  to  deliver  the  tir-i  without 
payment  for  the  second.  The  right  of  lien  is  giv- 
en by  the  law,  and  may  be  waived  by  an  agree- 
ment either  express  or  plainly  to  he  implied 
from  circumstances;  as  where  the  opligation  to 
pay  for  another  parcel  is  extended  by  stipula- 
tion, or  by  the  receiving  of  a  note  or  bill  of  ex- 
change generally  at  a  long  credit,  not  yet  ex- 
pired. StoteMon  v.  Blakelock,  1  Maule  &  S.. 
585.  Otherwise,  if  the  bill  be  short,  and  espe- 
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cially  if  protested  before  the  possession  of  the 
goods  be  parted  with.  Id.  The  counsel  for  the 
defendants  in  error  insists  that  one  or  the  other 
of  these  facts  was  established  in  proof.  He 
says,  1.  "  That  the  terms  and  dates  of  the  or- 
de'rs,  and  the  nature  of  the  importation,  it  be- 
ing to  answer  the  spring  trade,  and  to  be 
executed  with  all  haste,  show  that  the  under- 
standing was  that  each  parcel  was  subject  to 
no  other  lien  than  for  its  own  price."  It  seems 
to  me  that  the  circumstances,  so  far  from  lead- 
ing to  such  an  inference  as  a  necessary  one, 
which  alone  could  warrant  the  strong  direction 
of  the  learned  judge,  would  scarcely  form  a 
case  for  the  jury.  That  the  importation  was  to 
be  hastened  with  a  view  to  the  spring  business, 
is  not  at  all  incompatible  with  the  idea  that  the 
payment  by  the  plaintiffs  was  also  to  be  hast- 
18*]  ened,  *to  be  prompt,  and  fortified  by  the 
security  of  a  general  lien.  That  a  delivery  for 
the  spring  business  would  precede  even  the 
month  of  April,  does  not  appear.  The  case 
cited  of  WiUiams  v.  Littlefidd,  12  Wend.,  362, 
370,  was  of  a  plain  agreement  by  the  purchas- 
ing agent  to  procure  and  deliver  the  goods  on 
a  credit,  though  the  agreement  was  inferred 
from  various  circumstances. 

Then  it  is  said,  2.  "That  the  defendant  ac- 
cepted a  negotiable  security,  payable  at  a  fut- 
ure day,  and  thereby  waived  his  lien  on  the 
parcel  in  suit  by  thus  giving  a  credit."  That 
the  bill  was  negotiable,  if  that  be  material, 
I  do  not  perceive.  It  is  recited  in  the  receipt 
at  the  foot  of  the  invoice,  and  mentioned  in 
the  testimony  of  Brooks  as  being  produced  ; 
but  it  is  neither  set  out  in  hac  verba,  nor  any- 
where mentioned  as  being  negotiable.  Be  that 
as  it  may,  it  was  not,  by  the  very  terms  of  the 
receipt,  to  operate  as  payment  except  on  the 
condition  of  being  paid.  Such  a  written  dec- 
laration, which  may  be  taken  as  that  of  both 
parties,  is  at  least  tar  from  strengthening  the 
inference,  if  the  other  circumstances  would 
tend  to  it,  that  even  the  first  parcel  was  to  be 
taken  as  paid  for  before  the  bill  was  turned 
into  cash.  I  admit,  however,  that  the  ground 
taken  by  the  defendant,  when  the  demand 
came  to  be  made,  was  strong  evidence  that  he 
would  have  been  content  to  consider  the  bill 
as  an  absolute  payment,  provided  he  could 
have  been  paid  for  the  second  parcel.  I  do 
not  think  that  anything  more  can  be  inferred 
from  it. 

The  point  raised,  that  the  importations  were 
on  separate  and  distinct  orders  and,  therefore, 
the  goods  not  the  subject  of  general  lien,  is  not 
compatible  with  the  doctrine  of  lien,  as  I  un- 
derstand it,  and  as  I  have  sought  to  deduce  it 
from  the  authorities. 

My  opinion  is,  that  the  judgment  should  be 
reversed,  and  a  venire  de  novo  go  from  the  Su- 
perior Court. 

Judgment  reversed 

Reversed— 26  Wend.,  387. 
Cited  in— 48  Super.,  534. 


19*]  *RHODES  &  RIDER  v.  BUNTS. 

Practice — Error  in  Entry  of  Verdict— Motion, 
the  Proper  Remedy— Replevin. 

The  entry  of  a  verdict  upon  the  record  different 
from  the  actual  finding:  of  the  jury.though  such  ap- 
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peare  to  be  the  fact  by  a  return  to  a  certiarari  is- 
sued for  that  purpose,  cannot  be  assigned  as  error: 
the  remedy  of  the  party  aggrieved  is  by  motion  and 
not  by  writ  of  error. 

Where  in  replevin  on  a  plea  of  non  cepit  and 
property  in  a  stranger,  the  jury  find  a  general  ver- 
dict for  the  plaintiff,  an  entry  upon  the  record  of  a 
finding1  for  the  plaintiff  upon  both  issues  is  war- 
ranted by  the  verdict. 

Citations-2  Burr.,  688 :  6  Wend.,  268 ;  12  Wend.. 
164;  Bac.  Abr.,  tit.  Error  E  ;  1  Wils.,  85;  7  Wend., . 
65 ;  9  Wend.,  125 ;  2  Barn.  &  C..  362. 

ERROR  from  the  Chemung  C.  P.  Herman 
Bunts  sued  Rhodes  and  Rider  in  an  action 
of  replevin  for  taking  and  detaining  a  cow. 
The  defendants  pleaded  severally  non  cepit  and 
property  in  one  Conrad  Bunts,  by  virtue  of  an 
attachment  against  whom  the  cow  was  taken. 
The  plaintiff  took  issue  upon  the  pleas  of 
property.  The  record  stated  that  the  cause 
was  tried  by  a  jur}r  and  that  they  found  both 
issues  in  favor  of  the  plaintiff,  and  assessed  his 
damages  at  12  cents  besides  costs,  on  which 
verdict  judgment  was  entered.  The  defend- 
ants sued  out  a  writ  of  error,  and  specially  as- 
signed for  error  that  by  the  record  it  appeared 
that  the  jury  found  that  the  cow  was  not  the 
property  of  Conrad  Bunts,  but  was  the  prop- 
erty of  the  plaintiff ;  whereas  the  jury  did  not 
in  fact  so  find  ;  and  the  defendants  prayed  a 
certiorari  requiring  the  C.  P.  to  certify  the 
facts.  A  cerliorari  issued  accordingly  and  the  • 
C.  P.  returned  the  minutes  of  the  trial,  where- 
by it  appeared  that  the  jury  found  for  the 
plaintiff  12|  cents. 

Mr.  A.  S.  Thurston,  for  plaintiff  in  error. 

Mr.  T.  North,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  insisted: 
on  the  part  of  the  plaintiff  in  error  that  the 
verdict  is  imperfect  in  not  disposing  of  the 
plea  of  property,  and  that,  consequently,  the 
judgment  is  erroneous.  There  are  two  answers 
to  this  objection  :  first,  the  general  verdict  au- 
thorized the  entry  upon  the  record  of  a  finding 
in  favor  of  the  plaintiff  upon  both  the  issues, 
*2Burr.,  688;  6  Wend.,  268;  12  Id.,  [*2O 
164;  and  secondly,  the  defendants  below  can- 
not in  this  way  contradict  the  record.  If  it 
had  been  improperly  made  up,  they  should 
have  applied  on  motion  to  amend  it,  Bac.  Abr., 
tit.  Error,  E ;  1  Wils.,  85;  7  Wend.,  55;  9  Id., 
125  ;  2  Barn.  &  Ad.,  362.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Cited  in-6  Hill,  289. 


THE  PEOPLE,  ex  rel.  ORLANDO  A.  FULJ-EK 
and  MARY  FULLER. 

V. 

THE  JUDGES  OF  ONEIDA  C.  P. 

Remedies— Mandamus  to  C.P.—  Writof  Error- 
Pleading  in  Justice  Court,  Liberally  Construed 
— Report  of  Referees. 

A  mandamus  does  not  lie  to  a  Court  of  C.  P.,  di- 
recting the  vacatur  of  a  rule  of  that  court,  setting 
aside  a  report  of  referees,  although  the  C.  P.  in  the 
decision  made  by  them  clearly  erred. 

A  writ  of  mandamus  setting  forth  an  appeal 
from  a  justice's  judgment  to  a  Court  of  C.  P.,  a  ref- 
erence there,  a  report  of  referees  in  favor  of  the  re- 
lator,  and  an  order  of  the' court  setting  aside  the  re- 
port, shows  a  prima  facie  title  to  relief,  was  the  • 
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remedy  appropriate :  but  the  proper  remedy  in 
such  case  is  by  writ  of  error  and  not  by  inandanntx. 
Pleadings  in  justices'  courts  are  liberally  con- 
strued :  but  still  the  proof  must  correspond  with 
the  allegation ;  it  was  accordingly  held,  where  a 
suit  was  commenced  in  a  justice's  court  against 
Orlando  F.  and  Mary  F.,  without  any  intimation  in 
the  declaration  that  the  relation  of  husband  and 
wife  existed  between  them,  or  that  the  suit  was 
brought  for  the  recovery  of  a  demand  due  from  the 
wife  whilst  ftAe,  though  it  was  avowed  on  the  hear- 
ing before  referees  that  the  suit  was  for  such  a  de- 
mand, that  evidence  of  a  promise  by  the  husband 
to  pay  the  demand,  was  inadmissible  under  the 
pleadings  in  the  cause. 

Citations— 10  Wend.,  25.285:  18  Wend..  79:  12 
Wend.,  246 ;  2  H.  S.,  306,  sees.  48,  49 ;  11  Wend.,  481- 
483;  17  Wend.,  169;  5  Wend.,  114;  2  Chit.,  250;  4  B. 
&  Aid.,  300. 

T\EMURRER  to  a  return  to  a  writ  of  alter 
\J  native  mandamus.  The  writ  of  mandamus 
recited  that  John  M.  Molt  had  recovered  a  judg 
ment  against  the  relators  before  a  justice  of  the 
peace,  that  the  relators  had  removed  the  cause 
by  appeal  into  the  Court  of  C.  P.  of  Oneida 
Co.,  where  it  was  referred  to  three  ref- 
erees pursuant  to  the  statute,  that  the  referees 
reported  that  nothing  was  due  to  the  plaintiff; 
and  that  the  court  on  the  motion  of  the  plaint- 
iff, set  aside  the  report  to  the  great  damage  of 
the  relators,  etc.  The  judges  were  then  com- 
manded to  vacate  their  order  setting  aside  the 
report,  or  show  cause,  etc.  The  judges  made 
21*]  a  return*  to  the  writ,  by  which  it  ap- 
pears that  Mott  brought  an  action  before  a  jus 
lice  of  the  peace  against  the  relators,  as  "  Or- 
lando A.  Fuller  and  Mary  Fuller,"  and  de- 
clared "  on  book  account  to  his  damage  of 
fifty  dollars."  The  plaintiff  afterwards  deliv- 
ered a  bill  of  particulars  which  commenced 
thus:  "Mary  Grid  ley  to  John  M.  Mott,  Dr." 
There  was  a  trial  by  jury  and  a  verdict  for 
the  plaintiff  for  $29.46,  on  which  judgment 
was  rendered  by  the  justice.  The  relators  ap- 
pealed to  the  C.  P.,  where  the  cause  was  re- 
ferred. The  referees  reported  specially  that 
on  the  bearing  the  plaintiff  in  opening  the 
cause  stated  that  it  was  an  action  brought 
against  the  defendants,  on  a  book  account 
against  Mary  Fuller,  prior  to  her  intermarriage 
with  Orlando  A.  Fuller,  the  other  defendant, 
and  offered  to  prove  that  Orlando  A.  Fuller 
had  promised  to  pay  the  account  in  question. 
This  evidence  was  objected  to  as  inadmissible 
under  the  pleadings  and  excluded.  The  plaint 
iff  having  no  further  evidence  the  referees  re- 
ported that  nothing  was  due  to  him  from  the 
defendants.  The  U.  P.,  on  the  plaintiff's  mo- 
tion, made  an  order  setting  aside  the  report. 
To  this  return  the  relators  demurred,  and  a 
joinder  in  demurrer  was  put  in. 

Mr.  S.  Stevens,  for  relators. 

Mr.  W.  C.  Noyes,  eemtrn. 

After  advixemcnt  the  following  opinions 
were  delivered  : 

By  Bronson,  ./.  The  declaration  wan  in 
the  usual  form  for  charging  the  relaton  u- 
joint  contractors.  It  contained  no  intimation 
that  the  plaintiff  sought  to  recover  a  debt  due 
from  the  wife  >lniH*»l<t.  nor  wan  it  alleged  that 
the  relation  of  husband  and  wife  existed  be- 
tween the  relators.  The  bill  of  particular*  WAA 
equally  defective.  Although  the  pleadings  in 
Justice's  courts  are  liberally  construed  we  can- 
not wholly  overlook  matters  of  form.  Thedec- 
laration  must  show  that  the  plaintiff  has  a 
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good  cause  of  action,  and  on  the  trial  the  proof 
must  be  confined  to  such  a  demand  as  is  set 
up  in  the  pleading.  It  is  not  enough  that  the 
defendant  *may  be  able  to  conjecture  [*22 
the  ground  on  which  he  is  sued ;  nor  is  he 
bound  to  know  that  a  plaintiff  who  declares 
for  a  cause  of  action  arising  in  one  form,  in- 
tends to  give  evidence  of  a  cause  of  action 
arising  in  another  form.  The  referees  decided 
correctly  that  the  evidence  offered  by  the 
plaintiff  was  inadmissible  under  the  pleadings 
and  the  Court  of  C.  P.  erred  in  setting  aside 
the  report. 

It  is  objected  that  the  writ  of  mandamus  is 
defective — that  it  does  not  show  any  title  in 
the  relators  to  the  relief  which  they  seek.  Bk. 
v.  Canal  Comrs.  10  Wend.,  25.  If  a  mandamu* 
will  lie  in  this  case,  I  think  the  writ  is  well 
enough  in  point  of  form.  It  recites  a  judg- 
ment before  the  justice,  an  appeal  to  the  C.P., 
a  reference  of  the  cause  and  a  report  of  the 
referees  in  favor  of  the  relators.  On  that  re- 
port the  defendants  were  entitled  to  judg- 
ment. It  is  true  that  the  court  below  had 
power,  if  any  sufficient  grounds  existed,  to  or- 
der a  rehearing;  but  the  writ  makes  out  a 
prima  facie  case,  one  which  called  upon  the 
court  to  show  on  what  ground  the  report  was 
set  aside.  In  the  case  of  The  Commercial  Bank 
the  writ  required  the  canal  commissioners  to 
pay  over  money  without  showing  any  right 
whatever  in  the  relators  to  receive  it.  But 
here  the  relators  show  a  title,  which  if  neither 
denied  or  avoided  by  other  matter,  is,  for  most 
purposes  conclusive. 

The  relators  have  another  remedy,  and  that 
is  a  ground  for  denying  a  mandamus.  On  a 
rehearing,  if  the  referees  follow  the  decision 
of  the  C.  P.  and  decide  against  the  relators, the 
question  can  be  put  upon  the  record  and  re- 
viewed by  writ  of  error.  Since  the  decision  of 
the  Court  for  the  Correction  of  Errors,  in 
Judges  of  Oneida  v.  People,  18  Wend.,  79,  I 
think  the  case  of  People  v.  Niagara  C.  P.,  12 
Wend. ,  246,  ought  not  to  be  followed.  I  do  not 
adopt  all  the  reasoning  of  Senator  Tracy,  in 
the  case  recently  decided,  but  rest  my  opinion 
on  the  single  ground  that  the  relators  have  an- 
other remedy.1 

*The  Chief  Justice  concurred  in  the[*23 
above  view. 

Cowen,  J.  I  agree  that  the  C.  P.  erred  in 
setting  aside  the  report,  and  that  the  manda- 
mus is  well  enough  in  point  of  form,  but  I  can- 
not bring  invM-lf  to  think  it  the  appropriate 
remedy.  It  Is  true  that  in  People  v.  Niagara 
C.  P.,  12  Wend.,  246,  a  peremptory  mandamus 
was  granted  in  a  similar  case;  but  the  point 
does  not  appear  to  have  been  taken  that  there 
was  another  mode  of  relief.  This  was  a  case 
of  rejecting  testimony  as  being  variant  from  the 
declaration.  The  C.  1'.  thought  it  should  have 
been  received  and.  therefore,  set  aside  the  re- 

I,—  Thin  case  wan  divided  in  January  Term.  1KW. 
since  which  time  the  fjuoxtion  of  the  proper  offler 
of  a  writ  of  tnaii<t(innu>  Inia  been  more  fully  consid- 
ered by  the  court,  and  the  view*  of  Senator  Trncy 
as  expressed  In  the  etueof  Judgi-anf  Oneida  C.  F.  v. 
P«>ople.  18  Wend..  70.  rvcognlwHl  MM  liivlnjr  down  the 
true  rule  on  the  mibjcct.  u  will  bo  »i-u  In  nn  opin- 
ion delivered  by  3fr.  J.  Hroimon,  In  People  v. Dutch- 
em  C.  P..  90  Wend..  MM.  which  although  published 
previous  to  the  decision  In  this  ease  was.  In  fact, 
pronounced  subsequently. 
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port.  The  consequence  is,  if  we  do  not  now  in 
terfere  that  the  cause  must  be  reheard,  when, 
the  decision  of  the  court  forming  the  law  of  the 
the  case,  testimony  must  be  received,  and  a  de- 
cision had  upon  the  merits.  If  there  is  enough 
to  sustain  the  plaintiff's  claim,  he  will  have 
judgment.  The  court  below  may  then  require 
the  referees  to  report  specially  their  decisions, 
the  testimony,  and  their  reasons  for  allowing  or 
disallowing  any  claim,  in  the  manner  and  for 
the  purpose  declared  by  the  statute.  2  R.  8., 
sees.  306,  48,  49.  If  the  report  be  confirmed,  it  is 
well  settled  that  it  may  be  entered  on  the  record, 
so  far  at  least  as  to  present  the  legal  questions 
decided  by  the  court  below,  and  thus  form  the 
subject  of  a  writ  of  error,  the  same  as  a  special 
verdict  or  bill  of  exceptions.  Feeler  v.  Heath,\l 
Wend. ,481-483;  Melvinv.LeMy  craft,  17/d.,169. 
The  error  now  in  question  thus  entering  into 
the  judgment  of  the  court  below,  it  would  be 
reversed.  This  is  the  form  in  which  our  judg- 
ments are  reviewed  by  the  Court  of  Errors  : 
and  such  is  nearly  the  course  which  a  cause 
takes  as  to  all  questions  susceptible  of  being 
presented  by  bill  of  exceptions,  when  a  new 
trial  is  granted  on  a  case.  The  party  takes  his 
24*J  exception  on  the  *new  trial, and  proceeds 
by  writ  of  error.  Had  this  been  a  verdict  in- 
stead of  a  report,  such  would  have  been  the 
course  ;  but  we  should  have  refused  to  inter- 
fere by  mandamus  for  that  reason. 

It  may  be  said  that  the  court  below  would 
be  compelled  to  sign  the  bill  of  exceptions, but 
not  to  coerce  a  special  report.  I  do  not  under 
stand  that  to  be  so.  On  the  party  moving  for 
a  rule  under  the  statute  that  the  referees  report 
specially,  I  think  it  would  be  their  duty  to 
grant  it ;  and  equally  so  to  enter  it  on  the 
record,  or  so  much  at  least  as  to  put  their  own 
decision  on  points  of  law  in  a  way  of  review 
by  writ  of  error.  This  strikes  me  as  the  appro- 
priate and,  indeed,  the  adequate  remedy.  If  I 
am  right,  it  follows  that  a  mandamus  is  un- 
necessary. This  writ  is  never  granted  except 
where  justice  would  fail  in  its  purposes  for 
want  of  other  means.  I  think  the  law  has  pro- 
vided another  and  better  remedy  by  writ  of 
error. 

But  suppose  there  is  no  remedy  by  writ  of 
error,  and  even  supposing  People  v.  C.  P.  of 
Niagara,  to  have  been  a  solemn  decision  on  the 
point  under  discussion,  I  must  still  be  permit- 
ted to  question  our  power  to  interfere,  since 
the  decision  of  the  Court  of  Errors  in  Judges 
of  Oneida  C.  P.  v.  People,  18  Wend.,  79.  In 
that  case  this  court  had  directed  a  peremptory 
mandamus  compelling  the  court  below  to  va- 
cate an  order  granting  costs  on  the  ground 
that  the  title  to  land  came  in  question.  The 
Court  of  Errors  reversed  the  judgment  express- 
ly because  this  court  had  no  jurisdiction.  That 
resolution  was  based  on  a  very  elaborate  and 
able  view  of  our  power,  by  Mr.  Senator  Tracy, 
who  cited  most  of  the  English  and  American 
cases.  He  addressed  himself  to  the  proposi- 
tion that  the  office  of  a  mandamus  is  merely  to 
put  an  inferior  court,  magistrate  or  ministerial 
officer  in  motion;  but  that  where  discretionary 
or  judicial  power  has  been  exercised  upon  a 
matter  within  the  jurisdiction  of  the  inferior 
court  or  magistrate,  although  in  making  the 
decision  the  tribunal  has  mistaken  either  the 
law  or  the  fact,  or  both,  and  whether  there  be  a 
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remedy  by  writ  of  error,  cetrtiarari,  etc.,ornot, 
this  court  cannot  compel  a  change  of  determi- 
nation by  mandamus.  *I  shall  not  go  [*25 
over  the  cases  which  the  learned  Senator  so  ably 
reviewed,  and  from  the  decided  balance  of 
which,  I  concur  that  the  rule  proposed  was 
fairly  deduced  by  him.  It  is  enough  to  say 
that  the  resolution  of  the  Court  of  Errors  de- 
nying all  jurisdiction  to  this  court,  in  a  case 
which  it  was  not  denied  did  or  might  involve 
a  mere  question  of  law  in  a  case,  too,  where  no 
other  remedy  than  mandamu*  could  be  imag- 
ined, is  fully  commensurate  with  the  conclu- 
sion to  which  he  came.  It  is  true  that  People  v. 
Niagara  C.  P.  was  not  cited  and  expressly  over- 
ruled, Peoplev.  Sup.  C.  of  N.  T.,  5  Wend.,  114, 
and  10  Id.,  285,  was  reviewed  and  condemned, 
and  that  was  a  stronger  case  for  a  mandamus 
than  the  present.  This  court  there  compelled 
the  vacatur  of  the  rule  for  a  second  trial  grant- 
ed on  the  ground  of  newly  discovered  evidence 
for  which  there  clearly  was  no  other  remedy, 
not  even  by  bill  of  exceptions;  for  that  would 
reach  only  the  competency  of  the  new  evidence. 
Besides,  Senator  Tracy  expressty  adopted  Ex 
parte  Morgan,  2  Chit.,  250,  which  denied  that 
a  mandamus  would  lie  to  compel  the  court  be- 
low to  grant  a  new  trial,  and  yet  no  writ  of  er- 
ror would  lie  in  that  case,  whether  the  motion 
was  founded  on  matter  of  practice  or  the  im- 
proper admission  or  rejection  of  testimony, 
unless  the  party  had  taken  the  precaution  to 
tender  a  bill  of  exceptions.  He  also  adopted 
the  broad  language  of  Abbott.  Ch.  J. ,  in  King  v. 
Justices  of  Middlesex,  4  Barn.  &  Aid.,  300,  de- 
nying that  a  mandamus  can  be  allowed  to  com- 
pel an  inferior  court  to  come  to  any  particular 
decision. 

For  one,  if  I  have  not  entirely  mistaken  the 
scope  of  the  decision  in  Judge*  of  Oneida  C.  P. 
v.  People,  I  shall  not  feel  myself  warranted  in 
consenting  to  a  mandamus  for  the  purpose  of 
disturbing  any  judicial  decision  whatever  of  an 
inferior  court  or  magistrate. 

I  am,  therefore,  of  opinion  that  the  demur- 
rer, in  the  case  at  bar,  is  well  taken. 

Judgment  for  the  defendant. 

Cited  in-1  Dento,  64« ;  37  Barb..  457 ;  49  Barb..  264  ; 
24  How.  Pr.,  154 ;  3  Abb.  Pr.,  63  ;  15  Abb.  Pr.,  121. 


*JOHN  G.  WHITE  t>.  DELAY  AN.  [*26 

A  defect  in  form  in  a  declaration  or  other  plead- 
ing is  cured  by  pleading'  over ;  but  not  a  defect  in 
substance. 

Citations— 17  Wend.,  49;  20  Wend.,  67;  Lutw.,  628, 
627 ;  Cro.  Car.,  288,  384 ;  Cro.  Jac.,  668,  683 ;  Cro.  Eliz.. 
825. 

T  IBEL.  The  declaration  in  this  case  is  sub- 
Jj  stantially  the  same  as  in  William  White  v. 
Delavan,  17  Wend.,  49.  The  defendant  put  in 
two  pleas  of  justification,  to  which  the  plaint- 
iff demurred.  It  was  admitted  on  the  argu- 
ment that  the  pleas  were  bad,  but  it  was  in- 
sisted that  the  defendant  was  notwithstanding 
entitled  to  judgment  inasmuch  as  the  declara- 
tion was  radically  defective.  In  answer  to 
which  it  was  urged  that  by  pleading  over  the 
defects  in  the  declaration  were  cured, and  that, 
consequently,  judgment  ought  to  be  rendered 
for  the  plaintiff. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  B.  R.  Wood,  for  defendant. 
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By  the  Court,  Cowen,  J.  The  declaration 
in  White  v.  Delavan,  17  Wend.,  49,  was  held 
bad  in  substance,  because  the  plaintiff,  being 
but  one  of  a  class,  and  not  named,  he  could 
not,  in  the  nature  of  the  libel,  apply  it  to  him 
self.  In  other  words,  it  was  a  libel  upon  no- 
body, because  none  of  the  class  were  named. 
It  was  different  in  Fidler  v.  Delavan,  20  Wend., 
57,  because  there  the  plaintiff  was  named;  and 
undoubtedly  any  defect  of  form  in  identifying 
him  would  be  cured  by  pleading  over,  as  the 
Chief  Justice  said  in  that  case.  He  cited  the  au- 
thorities to  that  point,  and  they  are  now  pressed 
upon  us  by  the  plaintiff's  counsel  as  showing 
that  pleading  over  is  to  have  the  same  effect  here. 

One  of  those  cases  is  Beale  v.  Simpson, Lutw. , 
626,  627,  where  the  plaintiff  sued  in  right  of  his 
wife  as  administratrix  during  the  minority  of 
M.  S.  and  others.  The  defendant  pleaded  and 
the  plaintiffs  replied.  The  defendant  demurred 
to  the  replication,  and  then  would  have  gone 
back  and  attacked  the  declaration  for  not  spec- 
27*1  ifying  the  precise  age  of  *M.  S.,  etc., 
and  that  they  were  under  17  years.  But  this 
was  not  allowed.  That  was  no  more  than  say- 
Ing  you  shall  not  go  back  on  matter  of  form, 
but  should  have  demurred  specially  ;  for  their 
ages  were  alleged,  though  informally.  Besides, 
the  case  is  put  on  another  familiar  ground  : 
that  the  plaintiffs,  having  sued  in  a  special 
character,  the  pleading  over  admitted  their  ca- 
pacity ;  a  doctrine  very  extensively  applicable, 
and  perfectly  familiar  to  the  law. 

Vivian  v.  Shipping,  Cro.  Car.,  384,  was  as- 
sumpsit  on  an  award,  and  the  plaintiff's  right 
of  action  depended  on  the  performance  of  a 
condition  precedent.  He  averred  performance 
of  the  award  on  his  side  generally,  which  was 
informal.  The  defendant  pleading  over,  the 
court  said  it  was  too  late  for  him  to  attack  the 
declaration  for  a  mere  defect  of  form.  Slack  v. 
Botcsal,  Cro.  Jac.,  668,  and  Buckland  v.  Otley, 
Id.,  683,  both  obviously  went  on  the  same 
ground.  Drake  v.  Gorderoy,  Cro.  Car.,  288,  is  a 
stronger  application  of  the  same  principle. 
The  plaintiff  declared  in  slander,  that  he  wan 
a  constable  and  sworn  before  the  justices  of 
the  peace  of  the  County  of  Wilts,  at  their 
Quarter  Sessions,  concerning  an  affray  by  the 
defendant,  who,  then  and  there,  in  said  court, 
in  presence  of  the  justices  said,  "he  (meaning 
the  plaintiff)  is  forsworn,"  without  mentioning 
the  oath  in  particular.  This  was  informal;  but 
the  defendant  pleaded  over  and  justified,  show- 
ing the  oath  in  open  Sessions,  and  that  it  was 
false.  The  court  said,  on  error  brought  for  the 
defect  in  the  declaration,  that  it  was,  to  be 
sure,  doubtful  and  uncertain  upon  the  decla- 
ration, but  the  plea  removed  the  uncertainty. 
The  declaration  mentioning  that  the  plaintiff 
was  sworn  in  such  close  connection  with  the 
charge  that  he  was  forsworn,  it  is  quite  doubt- 
ful whether  the  declaration  could  have  been 
•mailed  in  any  other  way  than  by  special  de- 
murrer. 

Stutfield  v.  Somertet,  Cro.  Eli/,.,  825, was  debt 
upon  an  obligation  conditioned  to  convey  land 
to  the  plaintiff's  son.  Plea  that  the  defendant 
enfeoffed  a  stranger  to  the  use  of  the  .son.  Rep- 
lie, ii imi  that  he  did  not  enfeoff,  etc. :  and  this 
was  held  to  cure  the  defect  in  the  plea,  which 
28*]was  evidently  *good  in  substance, though, 
in  strict  form,  the  conveyance  should  have 
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been  to  the  son  directly.  By  the  Statute  of  Uses, 
the  title  was  in  the  son,  though  he  might  not 
hold  the  deed,  which  the  covenant  intended 
he  should  have  as  the  proper  and  ready  evi- 
dence of  his  title.  The  court  said  he  was  not 
so  sure  of  the  estate,  nor,  peradventure,  can 
have  any  knowledge  of  such  estate  or  the 
means  to  prove  the  uses,  etc. ;  yet  none  of  these 
were  very  substantial  disadvantages.  The 
plaintiff  might  waive  them  all.  The  court  ad- 
ded, that  he  might  traverse  either  the  uses  or 
the  feoffment,  which  shows  the  plea  to  have 
been  good  in  substance,  otherwise  the  issues 
suggested  would  have  been  immaterial. 

1  have  thus  gone  through  with  all  the  cases 
cited  by  the  plaintiff's  counsel,  and  those  re- 
ferred to  by  the  Chief  Justice  in  Fidler  v.  Dela- 
van, and  they  are  all  reducible  to  the  very 
common  notions  of  admitting  the  plaintiff's 
capacity  by  pleading  over  ;  or,  by  the  same 
act,  waiving  all  objections  of  form.  And  this 
I  conceive  to  be  the  upshot  of  all  the  cases  and 
dicta  in  the  books  of  pleading,  where  they  say 
that  answering  shall  cure  a  defect.  They  can- 
not mean  that  an  answer  will  cure  a  defective 
title;  that  it  will  change  that  into  a  libel  which 
is  not  libelous  in  its  own  nature  ;  that  a  libel 
upon  a  whole  city  or  town  may  thus  be  made 
a  libel  upon  each  inhabitant,  and  give  him  an 
action. 

The  judgment  must,  I  think,  be  rendered  for 
the  defendant,  notuoithstanding  the  defects  in  his 
pleas. 


*HOWE  v.  COOK  &  MAXWELL.  [*29 

Pleading — Joinder  of  Counts. 

Counts  in  oximmpsW  and  trover  cannot  bo  Joined 
In  the  same  declaration.  To  justify  the  joinder  of 
counts,  it  is  not  enough  that  they  all  relate  to  the 
same  subject-matter,  and  that  the  evidence  is  the 
same  to  support  them :  the  counts  to  stand  together 
must  be  in  the  same  form  of  action. 

The  manner  in  which  the  breach  is  alleged  doea 
not  determine  the  form  of  action,  as  where,  in  a 
count  on  a  promise  implied  on  the  hiring  of  a  horse 
it  is  alleged  that  the  defendant,  contriving  and  in- 
tending to  injure  the  plaintiffs,  carelessly,  negli- 
gently and  improperly  drove,  etc.;  this  verbiage  of 
the  count  will  not  convert  it  into  a  count  in  case,  if 
it  be  clearly  founded  upon  a  breach  of  promise  aa 
diHtltigiilshed  from  a  breach  of  duty,  incumbent 
upon  a  bailee. 

Citations-3  East,  82,  70 ;  1 1  Johns.,  479 ;  1  T.  U..S74 : 
1  Chit.  PI..  19B.  1»7 ;  2  Chit.  PL,  145,  148 ;  2  Cai.,  216 ;  fl 
John*.,  138 ;  Doug.,  18. 

ERROR  from  the  Cayuga  C.  P  Cook  & 
Maxwell  let  a  horse  to  hire,  to  go  a  jour- 
ney, to  Howe,  who  so  improperly  drove  the 
horse  that  he  died;  whereupon  an  action  was 
brought  against  Howe.  The  first  and  second 
counts  of  the  declaration  were  in  assttmjmt. 
and  the  third  in  trover.  The  first  two  counts 
contained  the  usual  phraseology  in  declara- 
tions of  this  kind,  that  the  defendant,  contriv- 
ing to  injure  the  plaintiffs,  etc.,  so  carelessly, 
negligently  and  improperly  drove  and  used  the 
horse  that  he  died  and  wa's  wholly  lost  to  the 
plaintiffs,  but  were  clearly  founded  upon  the 
promise  of  the  defendant.  The  defendant  nut 
in  a  general  demurrer  to  the  declaration.  The 
C.  P.  rendered  judgment  in  favor  of  the  plaint- 
iffs. The  defendant  sued  out  a  writ  of  error. 
Mr.  B.  Davis  Noxon.  for  plaintiff  in  er- 
ror, insisted  that  the  demurrer  was  well  taken 
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for  the  misjoinder  of  counts,  and  that  the 
judgment  of  the  C.  P.  should,  therefore,  be 
reversed. 

Mr.  I.  Williams,  for  defendants  in  error, 
contended  that  the  counts  in  the  declaration 
are  substantially  the  same,  and  are  all  founded 
in  tort.  They  allege  a  breach  of  duty,  arising 
out  of  the  use  of  property  upon  hire,  amount- 
ing to  a  tortious  negligence.  The  plea  of  not 
guilty  would  be  a  good  plea  to  the  whole  dec- 
laration. The  first  two  counts,  though  in  form 
on  contract,  are  in  substance  in  case,  charging 
the  defendant  with  gross  negligence.  The 
3O*]coun»el  relied  *upon  Church  v.  Mumford, 
11  Johns.,  479,  and  Hallock  v.  Powell,  2  Cai., 
216. 

By  the  Ourl.Bronson,  J.  In  actions  against 
bailees,  attorneys  and  others  for  negligence  or 
misconduct  in  the  discharge  of  their  duty,  the 
plaintiff  may  in  general  declare  either  in  case 
or  assumpsit.  The  gravamen  may  be  alleged 
as  consisting  either  in  a  breach  of  duty  arising 
out  of  an  employment  for  hire,  or  a  breach  of 
promise  implied  from  the  consideration  of  hire; 
and  other  counts  may  be  joined  belonging  to 
that  form  of  action  which  the  plaintiff  elects 
to  pursue.  Goveit  v.  Radnidge,  3  East,  62,  70; 
Church  v.  Mumford,  11  Johns.,  479.  Mr.  Chit- 
ty  gives  precedents  for  declaring  in  both  forms 
and  advises  the  pleader  to  frame  his  principal 
count  in  such  a  manner  that  a  count  in  trover 
or  one  in  indebitatus  assumpsit  may  be  joined, 
as  the  circumstances  of  the  case  may  require. 

Although  the  plaintiff  has  two  modes  of 
framing  his  principal  count,  and  the  evidence 
to  support  the  declaration  may  be  the  same  in 
both  cases,  yet  other  counts  can  only  be  joined 
when  they  belong  to  that  form  of  action  which 
the  pleader  adopts.  In  actions  against  a  car- 
rier, the  plaintiff  cannot  declare  in  case  for  a 
loss  of  the  goods,  and  add  a  count  in  assump- 
sit for  money  paid,  or  the  like;  nor  can  he  de- 
clare in  assumptit  on  the  implied  undertaking 
to  carry  safely,  and  add  a  count  in  trover  for 
the  conversion  of  the  property.  And  so  of 
actions  against  other  bailees.  It  is  not  enough 
that  the  counts  may  all  relate  to  the  same  sub- 
ject-matter; the  form  of  action  must  be  the 
same  in  all.  Brown  v.  Dixon,  IT.  R.,  274;  1 
Chit.  PL,  196,  197. 

The  first  two  counts  in  this  declaration  are 
plainly  founded  upon  contract.  They  set  forth 
a  promise  and  the  breach  of  it.  as  the  cause  of 
action.  The  pleader  has  followed,  substantial- 
ly the  precedents  for  declaring  in  assumpsit 
against  the  hirer  of  a  horse  for  riding  it  im- 
properly, etc. ;  and  where  this  form  is  adopted 
the  common  indebitatus  assumpsit  counts  may 
be  joined.  2  Chit.  PI.,  145,  148.  The  addi- 
tion of  a  count  in  trover  was  a  fatal  misjoinder. 

The  cases  relied  on  by  the  defendants  in  er- 
ror will  not  aid  them.  In  Church  v.  Mumford. 
31*]  11  Johns.,  479,  it  was  held  *tbat  the 
counts,  whether  regarded  as  founded  on  tort 
or  in  assumpsit,  were  all  substantially  the  same; 
and  on  that  ground  the  demurrer  for  misjoin- 
der was  overruled.  There  is  some  difficulty 
in  understanding  the  case  of  Hallock  v.  Powell, 
2  Cai.,  216;  and  it  is  not  fully  removed  by  the 
explanations  which  were  attempted  in  Evert- 
ion  v.  Miles,  6  Johns..  138.  It  was  an  action 
on  the  warranty  of  a  horse.  The  reporter 
states  that  the  declaration  contained  two  counts, 
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one  on  the  warranty,  the  other  in  assumpsit. 
There  is  nothing  in  this  statement  of  the  case 
to  show  a  misjoinder  Both  counts  may  have 
been  in  assumpsil;  for  although  the  ancient 
mode  was  to  declare  in  case  on  a  warranty,  it 
had  been  long  settled  that  assumpsit  would  also 
lie.  Stuart  v.  WiHdn»,  Doug.,  18.  The  report- 
er may  have  been  mistaken  in  saying  that  ei- 
ther count  was  in  assumpxit;  for  the  judge  who 
delivered  the  opinion  of  the  court  said,  that  the 
gist  of  the  action  in  both  counts  was  a  deceit 
or  misfeasance,  in  delivering  the  plaintiff  a 
distempered  horse.  But  whatever  was  the 
form  of  action,  it  is  enough  that  the  court  pro- 
ceeded on  the  ground  that  both  counts  were 
substantially  alike.  It  was  admitted  that  torts 
and  contracts  could  not  be  joined  in  the  same 
declaration;  and  the  like  rule  was  laid  down 
in  Church  v.  Mumford. 

The  manner  in  which  the  breach  is  alleged, 
does  not  determine  the  form  of  the  action.  In  as- 
sumpsit, it  is  not  unusual  after  setting  out  the 
contract,  to  allege  for  breach  that  the  defend- 
ant contriving  and  fraudulently  intending  to 
injure  the  plaintiff,  did  not  regard  his  prom- 
ise, but  craftily  and  subtily  deceived  the 
plaintiff,  etc.;  and  this  form  is  often  followed 
not  only  in  actions  against  bailees  and  others 
where  case  would  also  lie,  but  in  cases  where 
assumpsit  is  the  only  remedy.  In  declaring 
upon  contracts,  it  is  always  a  sufficient  breach 
to  show  that  the  defendant  did  not  perform  hi* 
engagement;  and  if  the  plaintiff  jroes  further 
and  alleges  that  the  defendant  fraudulently 
and  deceitfully  violated  his  promise,  it  neither 
changes  the  form  of  the  action,  nor  varies  the 
proof  to  be  given  on  the  trial.  Lawes,  PI.  JQ 
Assump.,  259;  Erertson  v.  Miles,  6  Johns., 1§8. 

Judgment  reversed. 

Cited  in— 4  Allen,  506 ;  29  Mich.,  522. 


IN  THE  MATTER  OP  [*3£ 

JOHN  GALLOWAY,  THE  YOUNGER, 
a  Non-resident  Debtor. 

Practice  —  Executors  and  Administrators  —  Par- 
ties —  A  ttachment  —  Evidence. 

An  executor  or  administrator  who  enters  upon 
leasehold  property  held  by  the  testator  or  intestate 
in  his  lifetime,  or  who  receives  the  rents  and  profits 
thereof,  is  chargeable  in  the  defect  and  detinet  direct- 
ly on  the  covenant  of  the  lessee  as  an  assignee,  and 
in  proceeding:  against  him  he  need  not  be  named  ;is 
executor  or  administrator. 

If  he  have  no  assets,  or  the  land  is  in  truth  not 
worth  the  sum  due,  he  may  show  those  facts  in  de- 
fense :  prima  facie,  however,  the  land  is  deemed 
worth  more  than  the  sum  demanded. 

Being:  personally  liable,  he  may  be  proceeded 
against  by  attachment  under  the  Act  relative  to  ab- 
sconding. concealed  and  non-resident  debtors. 


Citations-9  Wend.,  465  ; 
Phila.  ed.  of  1832. 


Wms.  Ex.,  1076,  1077,. 


IN'this  case  certain  property  was  seized  under 
an  attachment  issued  against  the  property 
of  John  Galloway,  the  younger,  as  a  non-resi- 
dent debtor;  a  certioran  :  was  sued  out  to  the 
officer  who  issued  the  process,  and  on  the  com- 
ing in  of  the  return  to  the  same  the  following 
facts  appeared  :  Feb.  1,  1824,  an  indenture  of 
lease  was  executed  by  E.  M.  Johnson  and  Ma- 
ria, his  wife,  to  John  Galloway,  then  of  Brook- 
lyn, demising  certain  premises  for  the  term  of 
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21  years,  subject  to  an  annual  rent  of  $50;  and 
the  tenant  convenanted  that  be,  his  executors, 
administrators  or  assigns  would,  at  his  and 
their  own  proper  costs  and  charges  pay  and 
discharge  all  taxes,  duties  and  assessments 
which  should,  during  the  term,  be  imposed 
upon  the  demised  premises.  The  lessee  died 
intestate,  and  letters  of  administration  upon 
his  estate  were  granted,  in  Feb.,  1833,  to  John 
Galloway,  the  younger,  a  resident  of  England, 
who.  up'to  Apr.  13,  1837,  the  time  of  the  pre- 
senting of  the  petition  for  the  issuing  of  an  at- 
tachment, received  the  rents,  issues  and  profits 
of  the  demised  premises.  An  assessment  was 
imposed  upon  the  demised  premises  in  the  lay- 
ing out. opening  and  continuing  of  a  road  called 
the  Bedford  road,  a  portion  of  which,  amount- 
ing to  the  sum  of  $2,632,  the  landlord,  £.  M. 
Johnson,  was  obliged  to  pay;  who  thereupon 
instituted  these  proceedings  against  John  Gal 
loway,  the  younger,  alleging  that  he  was  in- 
33*J  debted  to  him  personally  in  *the  above 
sum.  On  due  proof  that  Galloway  was  a  non- 
resident of  this  State,  an  attachment  was  issued 
by  the  first  judge  of  the  County  of  Kings. 

Mr.  M.  T.  Reynolds,  for  the  debtor. 

Mr.  J.  A.  Lott.  for  the  creditor. 

By  the  Court,  Cowen,  J.  The  only  objec 
tion  to  the  proceedings  insisted  on  was,  that 
this  being  a  debt  against  John  Galloway,  the 
younger,  in  his  representative  character,  he 
could  not  be  proceeded  against  as  an  absent 
debtor. 

The  ground  taken  for  the  debtor  is,  in  gen 
eral,  true  and,  indeed,  always  so  where  the 
debt  is  due  by  the  administrator  or  executor, 
solely  in  his  representative  character.  Matter 
of  Hurd,  9  Wend.,  465.  But  it  is  also  perfectly 
well  settled,  that  where  rent  or  money  for 
breach  of  covenant  falls  due  after  the  death  of 
the  testator  or  intestate,  and  the  executor  or  ad- 
ministrator enters,  or  which  is  the  same  thing 
as  here  charged,  receives  the  rents  and  profits, 
he  is  Chargeable  in  the  debet  and  detinet,  or  di- 
rectly on  the  covenant  as  an  assignee,  and  need 
not  be  named  as  executor  or  administrator.  In 
certain  special  cases  he  may,  it  is  true,  defend 
in  part,  as  where  he  has  no  assets  and  the  land 
i-  in  truth  worth  less  than  the  sum  due.  But 
this  is  strictly  matter  of  defense.  Prima  facie 
the  land  is  worth  more.  The  authorities  to 
i  In  -e  points  are  numerous,  and  are  all  one  way; 
and  most  of  them  may  be  seen  collected  in  2 
Wm«.  Ex.,  1076-1077,  Phila.  ed.  of  1832,  where 
the  doctrine  is  fully  stated. 
The  result  is  that  John  Galloway,  the  younger, 
may  be  pursued  in  the  case  presented  here  as 
an  absent  debtor,  within  the  statute.  The  pro- 
ctedingtare  affirmed,  atidmutt  be  remitted  to  the 
Jirnt  judge  of  (he  County  of  Kingt,  to  be  followed 
up  in  due  form  of  law. 

Cited  in— 18  N.  Y..  238,  238 ;  46  Barb.,  14:  M  How. 
Pr..  4<B ;  10  Bos.,  1«2. 


34*]  *COG8WELL  v.  COLE  &  LAIN. 

Ittve  of  Execution  by  Jnttitt. 

A  justice's  execution  amilnot  a  imrty.  nn  Inhabit- 
ant having  a  family,  issued  before  the  expiration  '>' 
the  tiiin-  limited  t>y  statute,  Ugood.  If  applied  for  at 
the  time  of  the  rendition  of  the  jiiilirment,  althunuh 
Judirmont  waanot  rendered  until  four  days  after  the 
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trial,  and  the  execution  was  obtained  without  pre- 
vious notice  of  an  intention  to  apply  for  the  same. 

Citations-2  R.  8.,  249,  sees.  124,  134,  135,136;  10 
Wend.,  521;  1  T.  R.,  52. 

FlEMURRER  to  replication.  This  was  an  ac- 
jJ  tion  of  trespass,  de  bonis  asportatis.  The 
defendant  Cole  pleaded  non  cul.,  and  specially 
that  June  27  he  obtained  a  judgment  before 
Lain,  the  other  defendant,  who  was  a  justice 
of  the  peace  of  the  Town  of  Potter,  in  the 
County  of  Yates,  in  a  suit  commenced  by  him 
against  the  plaintiff,  and  on  the  same  day,  and 
at  the  time  of  rendering  the  judgment,  on  his 
application  and  oath,  an  execution  was  issued 
upon  the  judgment,  by  virtue  of  which  the 
property  in  question  was  taken.  The  plaintiff 
replied  that  the  cause  was  tried  June  23,  and 
submitted  to  the  justice  for  determination, who 
took  four  days  to  render  judgment ;  that  both 
parties  then  left  the  office  of  the  justice,  with 
out  any  application  being  made  for  an  execu- 
tion; that  the  justice  rendered  judgment  June 
27.  and  that  at  the  time  of  the  rendition  of  the 
judgment,  the  plaintiff  was  a  resident  of  and 
had  a  family  within  the  County  of  Yates,  and 
that  he  had  not  notice  of  the  intention  of  Cole 
to  apply,  nor  of  the  application  for  an  execu- 
tion. To  this  replication  the  defendant  Cole 
demurred.  The  pleadings  on  the  part  of  Lain 
were  substantially  the  same. 

Mr.  H.  Welles,  for  the  defendants,  insisted 
that  the  execution  duly  issued,  if,  as  alleged 
in  the  pleas,  the  application  for  the  same  was 
made  at  the  time  of  rendering  the  judgment  ; 
and  that  the  new  matter  of  want  of  notice  set 
up  in  the  replication,  was  no  answer  to  the 
pleas. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs.con- 
tended  that  the  pleas  conceded  that  without  a 
special  application  for  the  issuing  *of  the  [*35 
execution,  the  process  issued  as  it  was  before 
the  expiration  of  the  lime  limited  by  the  stat- 
ute, would  have  been  illegal.  That  application, 
he  insisted,  according  to  a  just  construction  of 
the  statute,  must  be  made  either  whilst  both 
parties  are  present  before  the  justice,  or  on  no- 
tice, so  that  the  party  liable  to  execution  may 
give  the  security  mentioned  in  the  Act.  Such 
was  the  construction  given  to  a  similar  pro- 
vision of  this  same  Act,  by  Ch.  J.  Savage,  in 
Taylor  v.  Fuller,  8  Wend.,  406; and  such  must 
be  deemed  to  have  been  the  intention  of  the 
Legislature.  Here  the  replication  substantial- 
ly avers  that  the  application  was  not  made 
whilst  the  parties  were  present,  or  on  notice. 
The  replication,  therefore,  was  a  good  answer . 

ffy  the  Court,  Bronson,  J.  The  execution 
issued  immediately  on  the  rendition  of  the 
judgment,  although  Cogswell  was  an  inhabit- 
ant of  the  County  of  Yates.  and  had  a  familv. 
2  R.  8.,  249.  sec.  184.  This  was  irrcpular.nnd 
both  Cole  and  the  justice  are  trespassers. unless 
the  execution  was  applied  for  in  the  manner 
prescribed  by  the  185th  section:  "Application 
for  such  execution  may  be  made  either  before 
or  at  the  time  of  rendering  the  judgment ;  or, 
if  reasonable  notice  be  given  to  the  adverse 
party,  of  the  intention  to  apply  for  such  exe- 
cution, such  application  may  be  made  at  any 
time  after  the  judgment  shaft  have  been  ren- 
dered." The  defendants,  in  their  picas,  have 
brought  themselves  plainly  within  the  language 
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ot the  statute  ;  they  aver  that  the  application 
was  made  at  the  time  of  rendering  the  judg- 
ment. To  this  the  plaintiff  replies,  that  the 
justice  took  four  days  to  render  judgment,  sec. 
124,  upon  which  both  parties  left  the  office, 
and  the  plaintiff  bad  no  notice  of  the  intention 
to  apply,  nor  of  the  application  for  an  execu- 
tion. This  is  no  answer  to  the  pleas,  for  the 
reason  that  when  the  application  is  made  either 
before  or  at  the  time  of  rendering  the  judg- 
ment, no  notice  to  the  adverse  party  is  required 
by  the  statute. 

During  the  four  days  which  the  justice  may 
take  for  consideration,  the  parties  are  only 
deemed  in  court  for  the  purpose  of  receiving 
judgment.  10  Wend.,  521.  The  plaintiff  was 
36*]  *not  actually  present  when  the  judgment 
was  rendered, and  consequently  had  no  oppor- 
tunity of  answering  the  application  for  an  ex- 
ecution, by  giving  security.  Sec.  136.  Had 
the  law-makers  foreseen  that  such  a  case  would 
arise,  they  would  probably  have  provided  for 
it;  but  we  cannot  supply  a  casus  omissus  in  the 
statute,  without  assuming  powers  that  have 
been  confined  to  another  department  of  the 
government.  1  T.  R,  52,  per  Buller,  J.  The 
replications  are  insufficient. 

Judgment  for  defendants. 


SWART  ET  AL.  9.  SERVICE. 

Evidence — Parol,  Admissible  to  Show  a  Convey- 
ance Absolute  on  Us  Face  to  be  a  Mortgage — 
Defense  in  Ejectment — Presumption  of  Pay- 
ment from  Lapse  of  Time — Adverse  Posses- 
sion. 

Parol  evidence  is  admissible  at  law  to  show  that 
an  instrument,  purporting  on  its  face  to  be  a  deed, 
is  in  fact  a  mortgage. 

Such  evidence  may  be  given  by  a  defendant  in 
ejectment,  without  connecting  himself  with  the  ti- 
tle of  the  party  executing  the  conveyance. 

The  deed  being  shown  to  be  a  mortgage,  the  de- 
fendant may  insist  upon  lapse  of  time  as  raising  the 
presumption  of  payment:  such  defense,  however,  is 
not  necessary  in  such  case,  as  showing  the  deed  to 
be  a  mortgage  bars  a  recovery. 

A  grantor  cannot  set  up  the  defense  of  adverse 
possession  against  his  grantee  or  those  deriving  ti- 
tle from  him. 

See  the  dissenting  opinion  of  Mr.  J.  Bronson  upon 
the  principal  point,  that  parol  evidence  is  admissi- 
ble at  law  to  show  a  deed  to  be,  in  fact,  a  mort- 
gage. 

Citations— 1  Cow.,  122;  2  R.  S.,  237,  sec.  37,  2d  ed.;  11 
Wend.,  533,  538,  539:  13  Wend.,  485;  2  Paige,  586:  9 
Wend.,  227;  14  Wend.,  63. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Saratoga  Circuit  in  May,  1837,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
The  plaintiffs,  the  children  of  James  Swart, 
deceased,  who  was  the  only  child  and  heir  at 
law  of  Derick  Swart,  showed  title  by  lease  and 
release,  bearing  date  Sep.  24  and  25,  1784, 
executed  by  John  Guerdon  to  Derick  Swart, 
conveying  68  acres  of  land,  the  premises  in 
question ;  which  instruments  of  lease  and  re- 
lease were  duly  acknowledged  by  Cuerdon 
Apr.  6,  1804.  Cuerdon,  the  releasor  of  the 
premises,  died  in  possession  of  the  premises 

NOTB.— Evidence— Parol,  admissible  to  show  that  a 
deed  absolute  on  its  face  is  a  mortgage.  For  a  full 
discussion,  see  Roach  v.  Cosine,  9  Wend.,  227,  note; 
Clark  v.  Henry.  2  Cow.,  324,  note ;  Lane  v.  Shears,  1 
Wend.,  433,  notes  cited. 
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eight  or  nine  years  before  the  trial,  having  oc- 
cupied them  since  the  date  of  the  lease  and  re- 
lease. *The  defendant  was  in  posses-  [*37 
sion  of  the  premises  at  the  commencement  of 
the  suit.  He  offered  to  prove  that  the  lease  and 
release  was  in  fact  given  as  a  mortgage  for  the 
security  of  a  debt  due  from  Cuerdon  to  Swart, 
and  that  the  debt  was  paid  by  Cuerdon  to- 
Swart  many  years  before  his  death  ;  this  evi- 
dence was  objected  to,  unless  the  defendant 
would  connect  himself  with  Cuerdon,  and  the 
objection  was  sustained  by  the  circuit  judge. 
The  defendant  then  requested  the  judge  to- 
charge  that  the  evidence  established  an  adverse 
possession  in  Cuerdon.  The  judge  refused  so 
to  charge.and  directed  a  verdict  for  the  plaint- 
iffs, and  the  jury  found  accordingly.  The  de- 
fendant now  moved  for  a  new  trial  on  the  two- 
grounds  raised  at  the  circuit,  and  on  the  addi- 
tional ground, that  from  lapse  of  time, payment 
of  the  mortgage  might  be  presumed. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiffs  insisted  that 
a  grantor  cannot  set  up  adverse  possession 
against  his  grantee;  and  that  it  is  not  admissi- 
ble at  law  to  give  parol  evidence, showing  that 
a  deed  is  in  fact  a  mortgage,  unless  fraud  or 
mistake  be  shown. 

By  the  Court,  Cowen,  J.  The  first  offer 
made  by  the  defendant  had  no  dependence  on 
privity  of  title  between  him  and  Cuerdon.  It 
was  a  simple  offer  to  prove  an  outstanding  ti- 
tle, by  turning  the  conveyance  by  lease  and 
release  into  a  mortgage,  and  showing  its  ex- 
tinction by  payment.  That  would  devest  the 
title  of  Swart  and  of  his  grandchildren,  the 
plaintiffs;  for  payment  extinguishes  a  mort- 
gage at  law  as  well  as  in  equity.  Jackson  v. 
Stackhouse,  1  Cow.,  122.  But  independent  of 
that,  if  Swart  were  a  mere  mortgagee,  neither 
he  nor  those  claiming  under  him  could  recov- 
er. 2  R.  S.,  237,  sec.  37,  2ded.;  Jackson  v.  My- 
ers, 11  Wend.,  533,  538,  539;  Stewartv.  Hutch- 
ins,  13  Wend.,  485;  Morrisv.  Mowatt,  2  Paige. 
586. 

*It  has  often  been  held  in  the  courts  of  [*38 
equity  of  this  State,  that  a  deed,  though  abso- 
lute on  its  face,  may,  by  parol  evidence,  be 
shown  to  have  been  in  fact  a  mortgage  in  the 
terms  offered  here;  and  the  same  doctrine  was 
held  by  this  court  in  Roach  v.  Cosine,^  Wend., 
227,  and  Walton  v.  Cronly,  14  Id.,  63,  equally 
applicable  to  a  court  of  law,  and  has  it  seems 
ceased  to  be  the  subject  of  contest;  for  no  ob-. 
jection  to  the  doctrine  is  now  made.  For  one, 
I  was  always  at  a  loss  to  see  on  what  principle 
the  doctrine  could  be  rested,  either  at  law  or 
in  equity,  unless  fraud  or  mistake  were  shown 
in  obtaining  an  absolute  deed  where  it  shou  d 
have  been  a  mortgage.  In  either  case,  the  deed 
might  be  rectified  in  equity;  and  perhaps  even 
at  law,  in  this  State,  where  mortgages  stand 
much  on  the  same  footing  in  both  courts. 
Short  of  that,  the  evidence  is  a  direct  contra- 
diction of  the  deed;  and  I  am  not  aware  that 
it  has  ever  been  allowed  in  any  other  courts  of 
equity  or  law.  But  with  us  the  doctrine  is  set- 
tled, and  I  am  not  disposed  to  examine  its 
foundations,  at  least  without  the  advantage  of 
discussion. 

It  is  not  necessary  to  say  whether  the  lapse 
of  time  might  be  called  in  as  presumptive 
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proof  of  payment,  though  that,  as  a  general 
doctrine,  is  too  clear  to  be  disputed.  If  the  de- 
fendant, on  a  new  trial,  shall  succeed  in  mak- 
ing out  a  mortgage,  he  will  be  entitled  to  such 
proofs  of  payment  as  the  nature  of  his  case 
may  afford,  subject  to  the  answering  proofs  of 
the  plaintiffs,  provided  proof  of  payment  shall 
become  necessary. 

It  will  not,  however  be  necessary,  that  we 
see.  to  complete  his  defense  here,  whatever  it 
may  be  on  a  bill  filed  to  foreclose  by  the  rep- 
resentatives of  Derick  Swart;  for  since  the  Re- 
vised Statutes,  showing  that  the  plaintiffs  or 
those  under  whom  they  claim  are  mere  mort- 
gagees, proves  as  we  have  seen,  an  outstand- 
ing title. 

There  was  no  evidenceof  adverse  possession 
in  Guerdon.  I  am  of  opinion  that  a  new  trial 
should  be  granted;  the  costs  to  abide  the  event. 

The  Chief  Justice  concurred. 

39*]  *Mr.  Justice  Bronson  delivered  the 
following  dissenting  opinion: 

Although  I  seldom  allow  myself  to  depart 
from  the  decisions  of  those  who  have  gone  be- 
fore me  in  this  court,  I  cannot  agree  with  my 
brethren  in  following  one  or  two  recent  cases 
which  hold  that  an  absolute  deed  can  be  turned 
into  a  mortgage  in  a  court  of  law,  by  parol 
evidence.  Where  the  transaction  was  intended 
as  a  mortgage,  and  through  fraud  or  mistake 
the  conveyance  has  been  made  absolute  in  its 
terms,  a  court  of  equity,  acting  upon  well  es- 
tablished principles,  can  reform  the  deed.  But 
this  will  only  be  done  on  a  direct  and  appro- 
priate proceeding  for  that  purpose,  and  after 
such  ample  notice  to  all  parties  in  interest,  as 
will  tend  most  effectually  to  guard  against  sur- 
prise, fraud  and  false  swearing.  And  besides, 
a  court  of  equity  can  and  will  protect  third 
persons  who  may  have  parted  with  their  money 
on  the  faith  of  the  deed.  But  a  court  of  law 
has  neither  power  nor  process  to  reform  adeed. 
If  parol  evidence  to  contradict  or  insert  a  con- 
dition in  the  conveyance  can  be  received  at  all, 
it  must  of  necessity  be  in  a  collateral  proceed- 
ing: and  it  must  be  received  whenever  either 
party  chooses  to  offer  it.  It  can  be  given  with- 
out notice,  and  without  the  means  of  guarding 
against  the  obvious  danger  of  fraud,  surprise 
and  perjury.  And  beyond  this:  when  a  court 
of  law  turns  an  absolute  deed  into  a  mortgage, 
it  has  no  power  to  protect  a  bonafide  purcha- 
ser. Other  mischiefs  will  be  likely  to  result  from 
admitting  such  evidence:  but  without  attempt- 
ing at  this  time  to  point  them  out,  I  shall  con- 
tent myself  with  dissenting  from  what  I  deem 
a  new  and  very  dangerous  doctrine. 

Overruled -1  Hill.  608 ;  6  Hill.  881 : 1  Sandf.  ci...  :C: 
A  Barb.,  464  :  16  Hart...  444,  445  :  27  Hart,..  401. 

Cited  In-  4  Laos.,  329 ; 6  Abb.  Pr.,  122 : 2  Leg.  Ota.. 
284 :  36  Cal.,  44,  65  ;  70  111..  267. 


4O*]        "HART  KT  AL.  t.  SEIXAS. 

Practice — Omitnon  in  Record  of  Judgment  of 
Averment  Showing  how  Jurisdiction  VKM  Ac- 
quired, not  Fatal—  When  Jurisdiction  JV* 
turned — leading —  Amendment*— Judgment, 
not  Reverted  for  Error*  in  Matter i  of  Practice. 

It  la  not  error,  though  It  be  omitted  to  be  stated 
In  the  record  of  a  judgment  rendered  by  a  court  of 
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general  jurisdiction,  that  the  court  had  obtained 
jurisdiction  of  the  person  of  the  defendant,  by  al- 
leging him  to  be  in  custody,  etc.,  or  that  he  had 
been  served  with  a  declaration,  or  had  appeared,  or 
something  equivalent  to  such  allegations. 

The  necessity  of  such  averment,  as  suggested  in 
Smith  v.  Fowle,  12  Wend.,  9,  denied :  or.  at  all  events 
supplied  by  the  entry  of  an  imparlance and  default. 

The  omission  in  the  declaration  of  such  allega- 
tions, as  in  custody,  etc.,  is  not  even  cause  of  spe- 
cial demurrer. 

Where  the  debt  demanded  is  $300,  and  the  plaint- 
iff takes  judgment  for  his  said  debt,  together  with 
damages  and  costs,  although  the  record  shows  a 
right  to  recover  only  $200  debt,  a  judgment  by  de- 
fault will  not  for  that  cause  be  reversed,  it  being 
mere  matter  of  form,  amendable  in  the  court  below 
and  which  the  court  in  error  may  disregard. 

Where  there  is  a  variance  between  the  debt  de- 
manded and  the  several  sums  alleged  in  the  differ- 
ent counts  to  be  due,  error  will  not  lie ;  nor  is  such 
variance  even  cause  of  demurrer. 

A  judgment  will  not  be  reversed  for  errors  in 
matters  of  practice,  though  brought  up  by  certio- 
rari. 

The  question,  when  jurisdiction  will  be  presumed, 
considered. 

It  is  not  error,  though  it  does  not  appear  in  the 
record  of  a  judgment  rendered  by  a  Court  of  C.  P. 
that  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  was  a  resident  of  the  county. 

See  the  dissenting  opinion  of  Mr.  J.  Bronson,  to 
the  first  proposition  above  stated. 

Citations-2  R.  S..  282,  2d.  ed.  sec.  2 :  300.  sees.  56 ; 
301.  sees.  10, 11, 12 ;  343,  sec.  4 ;  344,  sec.  7 :  444,  sees. 
28,29:493,  sec.  21 ;  498,  sec.  60,  sub.  10 ;  17  Wend.,  59. 
61,  483,  487,  488 : 1  Chit.  PL,  256,  257.  309,  Phila.  ed. 
1828  : 12  Wend.,  9,  11,  12 ;  1  Saund.,  73 ;  1  Str..  44,  475, 
630:2  Ld.  Raym.,  1406 :  Fortesc..  325:  Carth.,  408; 
Nares,  Penal  Conv.,  10:  2  Nol.  Poor  L.,  269:  3  Kast, 
61 : 3  Dowl.  &  R.,35  :  17  Mass.,  68.  72 :  Co.  Litt.,  St.'  h, 
5  Bligh,  617, 618  :  9  Bing..  125,  678 ;  Boote,  65,  ?2  n.,731 
74,  75 ;  Dialogue  2,  sec.  25  of  Eunomus  ;  11  Wend., 
647 :  6  Cr.,  173, 186 ;  9  East.  192. 

TERROR  from  the  N.  Y.  C.  P.  Seixas  com- 
Ju  menced  a  suit  against  Hart,  Bush  and 
Young.  By  the  record  returned  to  the  writ  of 
error  it  appears  that  the  declaration  commence* 
in  this  form:  "Benjamin  M.  Seixas  assignee  of 
John  Hillyer,  sheriff  of  the  City  and  County 
of  New  York,  pursuant  to  a  statute,  plaintiff 
in  this  suit,  by  A.  D.  R.,  his  attorney,  conies 
here  into  court,  and  by  this  declaration  filed 
pursuant  to  statute,  complains  of  Joseph  C. 
Hart,  George  Bush  and  George  Young,  defend- 
ants, residents  of  the  said  City  and  County  of 
New  York,  of  a  plea,"  etc.  The  plaintiff  then 
demands  $300  of  debt,  and  sets  forth  a  bond 
executed  by  the  defendants  in  the  penal  sum 
of  $100,  conditioned  that  if  Young  should  ap- 
pear on  the  'return  day  of  an  attach-  [*4 1 
ment  issued  by  the  Vice- Chancellor  of  the  first 
circuit,  and  abide  the  order  of  the  court,  the 
obligation  should  be  void.  The  plaintiff  then 
avers  that  Young  did  not  appear,  whereby  the 
bond  became  forfeited,  and  the  Vict-ChanctUor 
made  an  order  directing  it  to  be  delivered  over 
to  the  plaintiff  to  lie  prosecuted;  which  was 
done  accordingly.  By  means  whereof  an  action 
accrued  to  the  plaintiff,  to  demand  and  have 
the  said  sum  of  $100;  yet  the  defendant*  had 
not  paid  the  said  sum,  etc.  Then  follows  a  sec- 
ond count  upon  the  name  bond,  wherein  after 
setting  forth  the  bond  and  condition. the  plaint- 
iff avers  that  on,  etc.,  the  Vice- Chancellor  or- 
dered the  bond  to  he  continued  over, that  Young 
should  within  10  days  pay  the  costs  of  the  at- 
tachment and  answer  the  plaintiff'*  bill  filed 
against  him;  that  Young  did  not  pay  the  costs 
of  the  attachment  or  answer  the  bill  within  the 
time  limited  by  the  order,  whereby  the  bond 
became  forfeited,  etc.,  as  in  the  first  count. 
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Next  follows  an  imparlance  in  these  words, 
"And  now  at  this  day,  to  wit,  on,  etc.,  until 
which  day  the  said  Joseph  C.  Hart  and  George 
Bush  had  leave  to  iraparle,  etc., comes  the  said 
plaintiff  by  his  attorney  aforesaid  (the  said 
George  Young  being  not  found  or  served  with 
a  copy  of  the  declaration  filed  in  this  cause 
pursuant  to  the  statute),  and  the  said  Joseph 
C.  Hart  and  George  Bush  at  the  same  time 
solemnly  called,  come  not,  nor  do  they  say 
anything  in  bar  or  preclusion  of  the  action 
aforesaid."  Then  follows  the  award  of  a  writ 
of  inquiry,  an  inquisition  assessing  the  plaint- 
iff's damages  at  $100,  and  a  judgment  against 
all  the  defendants,  that  the  plaintiff  recover 
his  said  debt.  $100  for  his  damages,  and  $29 
for  costs  and  charges. 

The  defendants  sued  out  a  writ  of  error,  and 
besides  a  general  assignment  of  errors,  specially 
assigned  for  error  :  1.  That  there  is  no  dec- 
laration on  file  authorizing  the  entry  of  the 
judgment;  2.  That  the  suit  was  originally  com- 
menced against  but  two  of  the  defendants, 
Hart  and  Bush  ;  3.  That  the  plaintiff  il- 


legally amended  the  declaration  filed,  by  add 
ing  the  name  of  Young ;  4.  That  such  amend- 
ment was  made  without  any  rule  authorizing 
it  ;  5.  That  there  is  no  affidavit  on  file  of  the 
personal  service  of  the  original  or  amended 
42*]  *declarations  on  Hart  and  Bush,  author- 
izing their  appearance  to  be  entered  ;  and  6. 
That  there  is  no  entry  of  their  appearance. 
The  defendants  thereupon  prayed  a  certiorari, 
requiring  the  C.  P.  to  certify,  etc.  The  writ 
issued,  and  the  C.  P.  returned  that  they  find  no 
original  declaration  on  file  in  which  Siexas  is 
plaintiff,  and  Hart,  Bush  and  Young  are  de- 
fendants, but  that  they  find  that  an  action  was 
commenced  by  Seixas  against  Hart  and  Bush; 
that  Seixas  amended  his  declaration  in  such 
action  by  adding  the  name  of  Young,  in  pur- 
suance of  a  rule  to  amend  granted  July  2, 
1835.  The  C.  P.  also  returned  affidavits  by 
which  it  appears  that  a  copy  of  the  original 
declaration  was  served  on  Hart  personally, 
May  11,  1835,  and  a  copy  of  the  amended  dec- 
laration on  his  clerk  in  his  office  ;  also  that  a 
copy  of  the  original  declaration  was  served  on 
Bush  May  9,  1835  (but  no  affidavit  was  re- 
turned of  the  service  on  Bush  of  the  amended 
declaration).  The  court  further  returned,  that 
on  filing  the  said  affidavits  the  appearance  of 
Hart  and  Bush  was  entered.  To  this  assign- 
ment Seixas  pleaded  in  nutto  est  erratum. 

Mr.  J.  Li.  Wendell,  for  plaintiffs  in  error. 
The  judgment  is  erroneous  ;  it  is  not  shown  by 
the  record  that  the  C.  P.  had  jurisdiction  over 
the  persons  of  the  defendants,  12  Wend.,  11  ; 
and  on  the  other  hand  it  is  shown  affirmatively 
by  the  return  to  the  certiorari,  that  the  court 
had  not  jurisdiction.  There  is  no  original  dec- 
laration on  file  against  all  the  defendants  ;  the 
plaintiff  had  no  right  to  amend  by  adding  a 
new  defendant,  8  Cow.,  122  ;  but  if  he  had 
such  right,  a  copy  of  the  amended  declaration 
should  have  been  served  personally  upon  the 
defendants,  which  was  not  done  upon  either  of 
them.  The  declaration  also  is  bad  in  not  as- 
signing breaches.  The  first  count  does  not  pre- 
tend to  assign  a  breach,  and  the  second  is  rad- 
ically defective  ;  it  alleges  the  non-payment  of 
the  costs  of  the  attachment,  without  stating 
that  there  were  any  costs  to  be  paid,  or  spec- 
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ifyiug  the  amount.  The  judgment  is  erroneous 
also  in  amount ;  it  is  for  $300  debt,  when,  ac- 
cording to  the  penalty  of  the  bond,  it  ought  to 
have  been  for  only  $100  debt. 

Mr.  A.  L.  Robertson,  for  defendant  in 
error. 

*By  the  Court,  Cowen,  J.  The  only  [*43 
point  now  raised  bearing  the  semblance  of  a 
substantial  error  is,  that  breaches  of  the  bond 
are  not  assigned  ;  and  that  is  contrary  to  the 
fact.  The  condition  was  that  Young  should 
appear;  and  the  breach  assigned  in  both  counts 
is,  that  he  did  not  appear,  the  second  count 
adding  an  order  to  pay  costs,  and  the  disobedi- 
ence of  that  order.  This  is  a  full  compliance 
with  the  statute  requiring  breaches  to  be  as- 
signed on  bonds  with  a  condition  other  than 
for  the  payment  of  money.  2  R.  S.,  300,  -2d 
ed.,  sec.  6.  The  action  on  attachment  bonds 
pursuant  loan  order  of  court,  is  by  statute  put 
on  the  same  footing  as  that  on  a  bond  for  per- 
formance of  covenants.  A  general  breach  is 
sufficient,  on  which  the  damages  are  to  be  as- 
sessed by  a  jury  according  to  the  extent  of  loss 
or  injury  sustained  by  the  plaintiff.  Id.,  444, 
sees.  28,  29 ;  Thomas  v.  Cameron,  17  Wend. , 
59,  61. 

The  proceeding  was  under  the  Joint  Debtor 
Act,  2  R.  S.,  300,  2d  ed.,  sec.  5,  and  as  such  is 
perfectly  regular  on  the  face  of  the  record,  if 
that  is  to  be  taken  as  importing  a  proper  serv- 
ice of  the  declaration  upon,  or  the  appearance 
of  Hart  and  Bush.  It  admits,  in  the  imparlance 
clause,  that  Young  was  not  served  with  proc- 
ess. That  is  a  correct  form  with  a  view  to  save 
his  future  rights ;  but  its  omission  would  be 
mere  matter  of  irregularity,  to  be  corrected  on 
motion  in  the  court  below.  The  record,  the 
only  thing  we  can  notice  on  error,  would  be 
equally  perfect  with  or  without  it.  In  either 
case  judgment  should  be  entered  as  it  is  here, 
against  all  the  defendants,  though  its  well 
known  effect  is  to  reach  only  the  joint  prop- 
erty of  the  defendant  who  shall  not  be  brought 
into  court. 

As  to  the  amount  of  the  judgment.  The 
declaration  is  for  $300  in  debt.  This  is  not 
filled  up  by  the  counts,  but  that  is  agreed  to  be 
mere  matter  of  form,  which  cannot  be  noticed 
on  error,  and  probably  not  even  on  special  de- 
murrer. Mr.  Chitty  says:  "The debt  demanded 
should  regularly  be  the  aggregate  of  all  the 
sums  alleged  to  be  due  in  the  different  counts; 
but  a  mistake  in  this  respect,  whether  more  or 
less,  will  not  be  a  cause  of  demurrer  ;  nor  is  it 
necessary  to  prove  that  the  debt  amounted  pre- 
cisely to  the  *sum  stated  to  be  due."  1  [*44 
Chit.  PI.,  309,  Phila.  ed.,  1828.  But  the  judg- 
ment is  :  "  That  the  plaintiff  recover  against 
the  defendants  his  said  debt  aforesaid  ;  and 
also  $100  for  the  damages  which  he  hath  sus- 
tained by  reason  of  the  detention  of  that  debt, 
and  also  $29  for  his  costs,  etc."  It  is  objected, 
therefore,  that  the  judgment  is  for  $300  debt, 
whereas  the  penalty  of  the  bond  set  forth  in 
each  of  the  two  counts  is  $100  only.  By  the 
default  two  such  bonds  are  confessed  ;  but 
that  will  carry  the  debt  to  $200  only,  yet  the 
plaintiff  takes  judgment  for  his  said  debt.  If 
these  words  mean  the  whole  $300,  as  I  think 
they  must  be  taken  to  do,  the  judgment  is  er- 
roneous for  the  excess  of  $100.  In  argument, 
it  was  said  the  damages  were  also  $100,  and 
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the  whole  made  up  the  full  sum  demanded.  '  jurisdiction  of  the  court  by  a  compliance  with 
The  damages  are  no  part  of  the  debt  in  de-  '  the  directions  of  the  statute.  But  the  declara- 
mand.  The  statute  is,  that  judgment  shall  be  |  tion  cannot  contain  those  facts.  They  are  to 
rendered  for  the  penalty,  or  penal  sum  for  |  follow,  not  precede,  the  filing  of  the  declara- 
feited,  as  in  other  actions  of  debt  ;  and  with  a  tion." 

further  judgment,  that  the  plaintiff  have  ex-  The  record  before  us  fails  to  show  directly 
ecution  to  collect  the  amount  of  damages  as-  that  the  court  below  had  acquired  jurisdiction 
sessed.  2  K.  S.,  301,  3d  ed.,  sec.  10.  Yet  the  j  by  the  service  of  process,  and  supposing  it  to 
judgment  is,  in  this  respect,  but  matter  of  !  show  no  appearance,  the  question  is.  whether  a 
form;  for,  by  the  next  section,  execution  shall,  [  court  of  general  jurisdiction  is  bound  to  show 
though  it  goes  for  the  whole,  be  indorsed  but  j  its  regularity  expressly,  or  whether  it  will  be 
for  the  real  damages  and  costs;  and  by  the  |  intended?  The  consequence  *of  the  omis  1*46 


next,  on  collecting  these,  the  judgment  shall  be 
deemed  satisfied.  Sees.  11,  12.  The  case  is  not 
like  that  of  a  judgment  sounding  in  damages, 
which  governs  the  execution,  aud  so  might 
prejudice  the  defendant  ;  but  it  is  the  same 
thing  in  substance,  whether  it  stand  for  the 
less  or  greater  sum.  The  substance  lies  in  the 
judgment  for  damages  and  costs,  which  shows 
the  true  sum,  and  overrules  or  supersedes  the 
debt.  Therefore  it  is  amendable  in  the  court 
below,  and  may  be  disregarded  here  by  2  K. 
S.,  343,  sec.  4,  and  49S,  sec.  60,  2d  ed.  By  this 
section  4,  after  judgment  rendered,  any  de 
fects  or  imperfections  in  matter  of  form  in  the 
record,  etc.,  may  be  amended,  and  a  variance 
in  the  record  from  any  proceeding,  is  specially 
mentioned.  This  judgment  for  $300  may  be 
considered  a  variance  or  departure  from  what 
is  required  by  the  previous  proceedings.  Sec- 
tion 7  of  the  same  statute,  /'/. ,  p.  344,  provides 
for  amending  mistakes  in  stating  sums  of 
money  after  judgment  by  default,  in  all  cases 
45*1  *wherethesum  has  been  once  rightly  al 
leged.  See  sub.  10.  Then  section  00,  at  p.  49d, 
declares  that  no  judgment  shall  be  reversed, 
etc.,  for  any  defect  of  form,  variance  or  other 
imperfection  in  the  record,  etc.,  amendable  in 
the  court  below  ;  but  such  defects  and  imper- 
fections may  be  supplied  and  amended,  or  be 
deemed  so  to  be,  by  the  Court  of  Errors.  In 
this  case  the  mistake  may  be  overlooked  and  I 


sion  was  not  adverted  to  in  Smith  v.  Pbwte. 
The  remark  of  the  learned  Chief  Junticf  was 
obiter  ;  and  it  certainly  never  has  been  holden 
that  such  an  omission  is  error.  Nor.  with  great 
deference,  can  it  be  so  held,  until  we  take  it 
upon  us  to  overturn  the  well  settled  doctrine 
of  centuries.  I  understand  the  case  of  Peacock 
v.  Bell,  1  Saund.,  73.  as  speaking  the  manner 
in  which  courts  are  to  treat  records  which  are 
brought  before  them  on  writs  of  error.  That 
was  error  from  a  judgment  in  amntmpxit- of  the 
Court  of  the  County  Palatine  of  Durham, 
whose  jurisdiction  was  of  such  promises  only 
as  were  made  within  the  limits  of  the  county. 
The  declaration  did  not  aver  that  the  goodson 
sale,  of  which  the  promise  was  made,  were 
sold  within  the  county.  Wherefore  it  was  al- 
leged for  error,  that  it  did  not  appear  but  that 
the  goods  might  have  been  sold  in  another 
place,  precisely  as  it  is  said  here,  it  does  not 
appear  but  that  the  declaration  might  not  have 
been  served.  It  was  there  agreed  that  many 
judgments  from  inferior  courts  were  daily  re- 
versed for  that  came.  But  the  judges  first 
went  on  to  show  that  in  respect  to  the  Palatine 
Court,  questions  of  jurisdiction  stood  on  the 
same  footing  as  they  would  on  error  from  a  su- 
perior court.  They  then  add  and  the  rule  for 
jurisdiction  is,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court 
but  that  which  specially  appears  to  be  so,  and 


suffered  to  stand,  for  it  does  not  work  any    on  the  contrary  nothing  shall  be  intended  to  be 


prejudice. 

But  the  declaration  omits  the  words  "  in 
custody,  etc.,"  or  any  equivalent  words,  which 
are  insisted  on  as  essential  jurisdictioual  terms, 
without  which  the  judgment  below  cannot  be 
sustained.  This  question  was  very  fully  con 
Milt-red  in  the  late  case  of  Fool  v.  Stevens.  17 
Wend.,  483,  in  its  bearing  on  a  collateral  action 
to  enforce  the  judgment.  We  there  agreed  that 
the  Court  of  C.  P.  is  one  of  general  jurisdic 
tion,  and  that  the  want  of  this  allegation  did 
not  HO  far  invalidate  the  record  as  to  defeat  the 
action  ;  in  other  words,  that  the  record  was  not 
void  .  and  we  agreed  that  this  was  HO,  though 
it  no  where  appeared  by  the  record  that  the  de 


within  the  jurisdiction  of  an  inferior  court,  but 
that  which  is  so  expressly  alleged,  and  though 
the  Court  of  the  County  Palatine  is  inferior  to 
this  Court  of  K.  B.,  yet  that  does  not  prove  it 
to  be  an  inferior  court,  in  Ihe  sense  that  it 
ought  to  certify  everything  precisely  ;  for  the 
C.  B.  is  inferior  to  this  court ;  but  yet  it  is  an 
original  and  superior  court,  of  which  the  law 
itself  takes  notice,  and  so  is  the  Court  of  the 
County  Palatine;  and  consequently,  the  omis- 
sion in  the  declaration  is  no  error,  because  it 
shall  be  intended  that  the  contract  was  made 
within  the  jurisdiction  if  it  does  not  appear  to 
the  contrary.  It  is  said  thai  this  was  a  question 
of  local  jurisdiction,  which  I  freely  admit. 


fendants  were  served  with  a  declaration,  or.  But  in  that  I  insist  it  is  a  case  of  much  more 
were  in  custody,  or  had  appeared.  It  has  been  i  difficult  intendment  than  ihe  regular  service  of 
often  held  that  the  omission  of  these  facts  in  procean.  In  respect  to  the  former,  so  strict  is 
the  declaration  is  no  ground  for  demurrer,  *the  law,  that  on  error  to  an  inferior  [*47 
eveu  though  it  be  special.  See  several  caws  in  !  court,  as  was  agreed  in  Ihe  case  cited,  it  re- 
a  nttte,  12  Wend.,  12.  and  Smith  v.  Fniole.  Id.,  quires  jurisdiction  to  b«  expressly  certified  in 
V>,  11.  In  the  last  case,  the  late  Ch.  J.  Savage  I  the  return  to  a  certiorari.  But  even  the  lowest 
adds:  "But  the  pleader  abould  take  care,  i  court  is  never  required  to  «how  expressly  t  hat 
however,  to  show  in  his  record  that  Ihe  court  it*  process  has  been  served  ;  not  even  where  it 
had  jurisdiction  of  the  person  of  the  defendant  .  proceeds  in  a  criminal  matter. 
before  judgment  is  entered  against  him.  When  In  Ru  v.  VemMe*.  1  Str..  (WO.  which  WHS  a 
the  defend 


ant  appears,  the  fact  will  be  appa 
rent  upon  the  record,  and  when  judgment  is 
entered  by  default,  the  record  should  show  the 
WEND.  21.  N.  Y.  R,  13. 


(trtiarari  from  a  criminal  conviction  by  jus- 

tices.  it  wa-s  moved  to  quash  it  on  the  return. 

for  want  of  allowing  a  summons  or  appearance 
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of  the  defendant.  Std  per  curiam.  "We  will 
not  presume  they  acted  unlawfully.  A  sum- 
mons is  certainly  necessary,  and  the  justice  is 
punishable  if  he  proceeds  without.  You  never 
show  notice  to  the  parish  that  is  to  be  charged 
in  orders  of  removal."  This  case  is  also  re- 
ported in  2  Ld.  Raym.,  1405,  where  the  court 
said,  it  not  appearing  by  the  order  that  there 
was  no  summons,  or  that  there  had  been  an  ill- 
summons,  they  would  intend  the  justices- hav- 
ing jurisdiction  proceeded  regularly.  S.  C., 
Fortesc. .  325.  In  Rex  v.  Cleg,  1  Sir. ,  475,  on  the 
return  of  an  order  of  bastardy,  originally  made 
at  the  Quarter  Sessions,  an  objection  was  taken 
that  it  should  be  quashed,  because  it  was  not 
said  the  defendant  was  ever  summoned  or  ap- 
peared. Pratt,  Ch.  J.,  at  first  hesitated,  be- 
cause, as  he  remarked,  he  had  often  heard  it 
said  that  nothing  shall  be  presumed  one  way 
or  the  other  in  an  inferior  jurisdiction.  But 
Eyre,  J.,  said  that  in  Rex  v.  Peckham,  Carth., 
406,  the  court  said  :  "Where  a  summons  was 
necessary,  they  would  presume  there  was  one, 
unless  the  contrary  appeared,  for  all  jurisdic- 
tions are  presumed  prima  facie  to  act  accord- 
ing to  law."  Fortescue.  J. ,  said  :  "It  is  certain 
that  natural  justice  requires  that  no  man  shall 
be  condemned  without  notice;  for  which  reason 
I  think  the  order  will  be  good,  because  it  does 
not  appear  to  us  that  he  had  no  notice.  Are 
we  to  suppose  the  Sessions  have  proceeded 
contrary  to  right  and  justice,  and  that,  too,  in 
a  case  where  they  have  undoubted  jurisdic- 
tion ?"  The  case  was  afterwards  moved  again, 
and  the  order  confirmed  without  opposition. 
"Therefore,"  says  Mr.  Nares,  "wherever  a 
summons  is  necessary,  the  court  presumes  one, 
unless  the  contrary  appears  ;  for  all  jurisdic- 
48*]  lions  are  presumed  to  *act  prima  facie 
according  to  law."  Nares,  Penal  Conv.,  10. 
"It  is  usual  and  proper,"  says  Mr.  Nolan,  "to 
state  that  the  defendant  was  summoned  ;  and 
that  he  either  appeared  in  consequence  there- 
of, or  neglected  to  do  so.  But  it  is  not  in  strict- 
ness necessary  that  this  should  be  averred  on  the 
face  of  the  proceeding,  as  the  court  will  intend 
that  it  was,  unless  the  contrary  appear."  2  Nol. 
Poor  L.,  269.  In  King  v.  Clayton,  3  East,  61, 
Ld.  Ellenborough  said:  "The  law  has  been  set- 
tled by  so  strong  a  series  of  decisions  from  the 
time  of  Ld.  Holt  down  to  a  very  recent  period, 
that  every  intendment  shall  be  made  in  favor 
of  an  order  of  justices,  that  we  may  see  whether 
by  any  intendment  which  can  be  made,  the 
present  order  can  be  supported." 

Nor  will  the  courts  mouse  about  by  certiora- 
ri,  to  snatch  up  collateral  flaws  in  the  orders 
of  justices.  In  the  late  case  of  King  v.  Jus- 
tice* of  Cashionbury,  3  Dowl.  &  It.,  35,  Brough- 
am moved  for  a  certiorari,  to  bring  up  a  flaw 
which  did  not  appear  on  the  face  of  the  con- 
viction. The  court  said  that  no  objection  could 
be  taken  unless  it  appeared  on  the  face  of  the 
conviction  itself,  and  not  upon  any  collateral 
proceeding. 

In  Brown  v.  Wood,  17  Mass.,  68,  on  giving 
in  evidence  the  probate  of  a  will  of  lands, 
though  the  statute  expressly  required  notice  to 
the  heir,  none  was  mentioned,  yet  the  court 
intended  it.  Jackson, J., observed,  p. 72:  "Upon 
the  common  presumption  in  favor  of  every  ju- 
dicial tribunal,  acting  within  its  jurisdiction, 
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we  must  intend  that  all  persons  concerned  had 
due  notice." 

In  the  case  at  bar,  we  are  asked  to  withhold 
from  the  C.  P.  of  N.  Y.,  a  court  of  general 
jurisdiction,  that  favorable  intendment  on  a 
return  to  a  writ  of  error,  which  Westminster 
Hall  accords  to  the  most  humble  and  limited 
branches  of  the  English  police.  It  is  not  nec- 
essary to  deny  that  we  have  been  more  exact 
in  scanning  returns  from  justices.  If  so.  it  is 
because  they  hold  inferior  courts,  in  which  I 
admit  we  do  require,  that  on  judgment  by 
default,  a  regular  return  to  a  regular  summons 
should  appear.  But  that  is,  because  a  single 
justice  is  a  court  of  inferior  jurisdiction  and 
limited  powers.  Whereas,  I  must  have  been 
*quite  unfortunate  in  Foot  v.  Stevens,  if  [*4i> 
I  failed  to  show  that  we  have  always  regarded 
the  C.  P.,  in  the  quality  of  its  jurisdiction  over 
subject  matter,as  on  a  footing  with  this  court.  It 
proceeds  according  to  the  course  of  the  common 
law,  through  its  educated  attorneys  and  coun- 
selors, mostly  practitioners  in  this  court  ;  by 
its  jury,  its  sheriff,  clerk,  indeed  the  same  ma- 
chinery throughout.  I  do  not  understand  it  to 
be  denied  that  the  records  of  that  court  are  en- 
titled to  the  same  favorable  interpretation  with 
our  own,  nor  that  every  intendment  in  favor  of 
official,  moral  and  prudential  accuracy.honesty 
and  care,  is  due  to  them  which  would  be  ap- 
plied to  the  courts  of  Westminster  Hall,  or  to 
this  court.  Why,  then,  are  we  asked  to  with- 
draw from  the  superior  courts  the  maxim  which 
we  extend  even  to  all  the  graver  transactions 
of  private  life  :  Omnia  prcesumuntur  legitime 
facia,  donee  probetur  in  contrarium?  Co.  Lilt., 
232  b.  Has  history  shown  their  general  corrup- 
tion, and  stamped  them  with  suspicion  ?  That 
is  not  pretended.  Is  there  any  authority  in 
this  or  any  other  common  law  court  against 
such  intendment  ?  I  have  found  none.  None 
was  cited  by  counsel  on  the  argument ;  none 
has  been  found  by  either  of  my  learned  breth- 
ren ;  and  lam,  therefore,  bold  to  say  that  none 
can  be  found.  I  inquired  for  an  authority  a 
full  term  and  vacation  since,  and  all  research 
has  been  vain.  I  have  been  referred  to  the 
uniform  commencements  of  declarations, which 
in  the  K.  B.  are  always  in  custody,  etc.;  or.in 
the  C.  B.,  that  the  defendant  was  attached  or 
summoned  lo  answer,  etc.  But  this  is  evidently 
mere  matter  of  form.  I  want  a  case  where  the 
omission  was  ever  holden  for  error,  or  where 
any  English  judge  ever  supposed  it  would  be 
error.  That  it  is  commonly  a  part  of  the  decla- 
ration,is  no  answer,  any  more  than  that  pledges 
to  prosecute  are  a  part,  the  omission  of  which 
we  hold  is  not  even  ground  of  special  demur- 
rer. I  admit  that  the  short  recital  at  the  be- 
ginning of  the  declaration  is  slill  kept  up  by 
the  new  English  rules,  and  it  is  required,  in- 
stead of  the  old  form,  to  distinguish  and  show 
how  the  defendant  was  proceeded  against,  as 
whether  by  summons,  arrest,  service~of  writ, 
etc.  5  Bligh,  N.  R,  617,  618.  I  do  *not  [*5O 
deny  that  this  maybe  very  well.  But  I  do  deny 
that  the  omission  was  ever  holden  for  error,or 
that  it  is  anything  more  lhan  a  mere  formal  de- 
fect amendable,  even  if  it  be  so  much.  The 
same  rules  require  the  plaintiff  to  state  the 
form  of  action  ;  but  the  omission  has  been  dis- 
regarded as  not  even  a  ground  of  special  de- 
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murrer.  Anderson  v.  Thomas,  9  Bing.,  678. 
Mr.  Chitty  says,  that  "in  general,  the  recital  or 
reference  to  the  writ  in  the  commencement  of 
the  declaration  is  not  considered  as  any  part  of 
the  declaration  and,  consequently,  a  mistake 
therein  is  no  ground  of  demurrer."  1  Chit.  PL, 
256,  257,  Am.  ed.f  1828.  Mr.  Boole  says  that 
the  recital,  as  to  the  process,  was  originally  an 
entry  by  the  prothonotary.tbat  it  might  appear 
that  the  court  had  cognizance  of  the  cause. 
Boote,  65.  He  says  the  words  "  in  custody," 
etc.,  in  the  K.  B.,  are  a  mere  idle  fiction,  and 
recommends  the  total  omission,  in  all  courts, 
of  any  allusion  to  the  mode  in  which  the  court 
has  obtained  cognizance  of  the  cause.  Id.,  72, 
n.;  Id,,  73,  74.  He  expresses  his  surprise  that 
the  words  "summoned,"  etc.,  and  "attached," 
etc.,  should  be  continued,  "  notwithstanding 
the  practice  to  which  they  relate  has  been  dis- 
continued some  hundreds  of  years;"  and  adds: 
"What  religious  observers  of  antiquity  have 
the  practicers  of  the  law  been, in  all  things  that 
were  not  absolutely  forbidden  them!"  Id.,  75. 

On  the  whole,  I  think  it  plain  from  the  best 
English  writers.tbat  they  consider  the  omission 
as  the  merest  matter  of  form.  I  admit  there  is 
no  case  directly  denying  that  it  is  error;  which 
I  cannot  doubt  is  owing  to  the  fact  that  no  one 
ever  thought  of  its  being  so,  until  modern  sub 
tleties  came  to  be  raised  on  the  new  mode  of 
declaring  under  the  Revised  Statutes.  It  is, per- 
haps, to  be  regretted  that  the  ordinary  intro- 
ductory words  of  a  declaration  had  not  been 
kept  up  as  was  the  case  in  the  action  of  eject- 
ment before  the  statute.  If  the  defendant  was 
not  properly  served,  he  moved  to  set  aside  the 
proceeding  for  irregularity.  Such  is  his  true 
course  in  regard  to  all  suits  by  declaration.  The 
recital  of  service,  or  that  he  is  in  custody.does 
not  conclude  him.  It  is  ex  parte,  and  so  of  any 
51*]  entry  which  the  plaintiff  *makes  upon 
the  record,  as  that  he  has  been  served  or  has 
appeared. 

But  the  direct  and  strong  authorities  are.that 
on  certiorari  to  the  inferior  magistrates,  due 
service  of  the  proper  process  shall  be  intended. 
A  fortiori  of  the  process  of  the  higher  courts, 
which  is  various  in  its  forms,  and  less  open  to 
abuse.  Why  did  the  defendants  below  lie  by 
and  bring  error  ?  If  they  had  not  been  regu- 
larly served,  did  they  doubt  the  C.  P.  would 
set  aside  the  proceedings?  When  was  a  writ 
of  error  ever  sustained  lor  a  mere  collateral  ir- 
regularity, the  subject  of  a  summary  applica- 
tion ? 

With  regard  to  the  errors  assigned  in  respect 
to  amendments,  affidavits,  rules,  etc.,  we  shall 
sec  presently,  upon  authority. that  they  are  not 
noticeable  on  writ  of  error.  To  my  mind  they 
are  material  only  as  showing  that  the  proceed - 
ing  before  us  is  the  more  unreasonable.because, 
from  the  csrtiorari  which  the  plaintiffs  in  error 
have  themselves  caused  to  be  returned,  it  ap- 
pears that  they  had  actual  notice  by  a  personal 
service  of  a  declaration  as  early  as  in  the  month 
of  May,  1885.  The  declaration  served  on  them 
was  against  all  three  of  the  defendant*,  obli 
gors  in  the  bond,  though  the  one  on  file  was 
against  two  only.  But  that  was  afterwards 
amended  by  adding  the  third,  who  could  never 
be  found.  There  was  no  affidavit  that  the 
amended  declaration  was  served  personally  ; 
but  there  was  enough  in  the  original  service  to 
WKND.  21. 


give  the  defendants  all  reasonable  notice  tlia 
they  were  pursued.  Their  appearance  was  eu 
tered  by  the  clerk  ;  and  judgment  by  default 
taken  against  them.  They  must  have  had  no- 
tice of  all  this  years  ago  ;  and  it  is  too  late  now 
to  move  the  court  below  to  set  aside  the  pro- 
ceedings. It  is  certainly  a  new  method  of  prac- 
tice, to  let  time  go  by  in  the  court  below,  and 
then  move  here  upon  a  writ  of  error.  The 
amendment  having  been  made  in  the  court  be- 
low, we  must  take  everything  to  be  right  in 
point  of  form;  that  the  original  declaration  had 
been  so,  as  well  the  one  on  file  as  that  which 
was  served.  Amendments  and  matters  of  prac- 
tice there  are  things  of  discretion  ;  and  it  has 
been  often  held  that  they  cannot  be  noticed 
here,  though  brought  up  by  certiorari.  It  will 
be  sufficient  *to  cite  the  last  case  decided  [*52 
on  the  subject.  It  is  a  full  answer  to  all  the 
errors  insisted  on  as  existing  in  the  out  works 
of  this  record.  The  case  I  mean  is  MeUish  v. 
Richardson,  reported  in  several  books.but  most 

gjnerally  circulated  among  the  profession  in  9 
ing.,  125.  Error  was  there  brought  to  reverse 
an  amendment :  and  all  the  judges  of  England 
agreed  that  it  would  not  lie,  although  the  or- 
der for  amendment  was  sent  up  as  a  part  of 
the  record.  They  laid  down  the  following 
rules:  that  the  proper  object  of  a  writ  of  error 
is  to  remove  the  final  judgment  with  its  prem- 
ises, which  are  "the  pleadings  between  the  par- 
ties ;  the  proper  continuance  of  the  suit  and 
process,  the  finding  of  the  jury  upon  an  issue 
of  fact,  if  any  such  has  been  joined;  and  lastly 
the  judgment  of  the  inferior  court."  These.it 
was  said,  the  parties  below  have  a  right  ex  debito 
justitue  to  have  upon  the  record.  The  judges 
add:  "The  practice  of  the  courts  below  is  a 
matter  which  belongs  by  law  to  the  exclusive 
jurisdiction  of  the  court  itself  ;  it  being  pre- 
sumed that  such  practice  will  be  controlled  by 
a  sound  legal  discretion.  It  is,  therefore,  left 
to  Iheir  own  government  alone,  without  any 
appeal  to  or  revision  by  a  superior  court;  and 
we  cannot  but  observe,  that  no  precedent  has 
been  cited  at  the  bar,  in  which  an  entry  similar 
to  that  contended  for  by  the  plaintiff  in  error 
is  to  be  found."  The  court, therefore.refused  to 
notice  the  ground  or  order  for  the  amendment, 
although  both  were  returned.  This  case  shows 
that  we  have  nothing  to  do  with  the  declaration 
original  or  amended,  the  rules,  affidavits, mode 
of  service,  etc.,  returned  here.  The  party  can- 
not pass  by  such  matters  of  regularity  in  the 
court  below,  and  bring  error.  The  rules  of 
judging  on  summitry  application  and  on  error 
arc  different,  and  the  subjects  of  the  two 
should  therefore  be  kept  distinct.  With  regard 
to  practice,  any  slip  made  by  the  part}'  must 
be  moved  against  the  very  first  opportunity  ; 
and  by  statute  no  judgment  of  a  court  of  rec- 
ord can  be  set  aside  for  irregularity  on  motion 
after  one  year,  2  II.  S..  2d.  ed.,  282.  sec.  2; 
whereas  writs  of  error  are  limited  to  I  wo  years. 
Id.,  493,  sec.  21.  The  irregularity,  says  Euno- 
mus,  that  pushes  a  cause  *out  of  Us  [*53 
course,  must  be  redressed  by  the  interposition 
of  the  court.  Dialogue.  2,  HOC.  25. 

Having  considered  Mellith  v.  Rirhari1»nn.  in 
its  application  to  those  several  matters  of  pi  no- 
tice which  the  plaintiff  has  endeavored  to  pick 
up  and  bring  before  us  bv  a  ctrtioruri,  I  think 
the  case  may  also  be  made  to  bear  on  the  ques- 
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tion  whether  the  omission  to  show  by  the  rec 
ord  a  service  of  the  declaration  is  error.  In 
stating  what  is  the  subject  of  error,  the  judges 
enumerate  the  pleadings,  continuances. verdict 
and  judgment.  They  take  no  notice  of  any 
memorandum  upon  the  record  as  to  the  mode 
in  which  the  defendant  may  have  been  served 
with  process,  or  the  fact  of  appearance.  It  evi- 
dently never  entered  their  minds  that  omitting 
to  mention  either  would  be  ground  of  error. 
Such  a  memorandum  we  have  seen  by  authori- 
ties both  in  England  and  in  this  court, make  no 
part  of  the  declaration  or  pleadings. 

But  admitting  that  we  are  to  reverse  the  rule 
of  intendment,  is  the  objection  well  founded  in 
point  of  fact?  Although  it  does  not  appear  di- 
rectly on  this  record  that  the  defendants  were 
served,  I  think  it  is  virtually  declared  that  they 
appeared  in  the  cause.  It  states  an  imparlance 
of  Hart  and  Bush,  from  April  to  September 
Term.  The  words  are,  "to  which  day  the  suid 
J.  C.  Hart  and  Geo.  Bush  had  leave  to  imparle 
to  the  declaration  aforesaid,  and  then  to  an- 
swer, etc. ;"  but  they  being  solemnly  called  at 
that  day,  come  not.  Now  an  imparlance  is,  by 
the  court  giving  them  leave,  on  petition,  to  an- 
swer at  another  time,  or  giving  time  to  plead. 
Toml.  Die.  Imparlance.  It  is  not  easily  con- 
ceived how  there  could  be  an  imparlauce  and 
then  a  default,  without  an  appearance.  In  Rex 
v.  Simpson,  1  Sir.,  44,  which  was  a  conviction 
for  deer  stealing,  an  objection  was  taken  that 
the  summons  set  forth  in  the  conviction  did 
not  specify  the  place  and  hour.  It  was  only 
that  he  was  summoned  at  that  time  and  place, 
but  made  default.  The  court  said:  "  The  de- 
fault entered  by  the  justices  implies  the  sum- 
mons was  to  appear  at  that  time  and  place;  for 
otherwise  it  would  not  be  a  default."  The  case 
at  bar  is  stronger.  There  is  entered  on  the  rec- 
54*J  ord  here  both  an  imparlance  and  *de- 
fault, neither  of  which  could  possibly  have  been 
without  an  appearance  of,  or  a  notice  to  the 
defendants  below,  who  are  here  complaining 
that  they  had  no  chance  to  be  heard.  For  one, 
I  cannot  consent  to  withhold  from  this  record 
at  least  the  very  fullest  measure  of  favorable 
intendment  which  Westminster  Hall  accords  to 
common  magistrates  on  a  record  of  deer  steal 
ing.  If  appearance  or  service  be  implied  by  the 
imparlance  and  default, then  the  rule  laid  down 
in  Smith  v.  Fowle  is  satisfied  in  its  severest  ap- 
plication. 

I  had  occasion  to  observe  also  in  Foot  v.  Ste- 
vens, that  if  the  record  was  there  to  stand  im 
peached  for  defect  of  form  in  not  showing  serv- 
ice or  appearance,  I  thought  we  ought  to  allow 
the  cause  to  stand  over  until  the  court  below 
could  be  moved  to  amend.  I  thought  then,  and 
I  am  clear  still,  that  the  case  is  a  proper  one  for 
amendment,  within  the2  R.  S.,  343,  2d  ed.,sec. 
4;  see  17  Wend.,  487.  488.  It  is  remarkable, 
that  while  we  were  holding  that  cause  under 
advisement,  the  C.  P.,  as  I  was  afterwards  in 
formed  by  my  brother  Bronson.  on  what  he 
had  heard,  actually  did  amend  the  record,  by 
an  express  and  direct  entry.  They  did  this, 
doubtless, because  it  was  according  to  the  truth, 
as  we  cannot  but  see  it  would  be  in  the  case 
uow  at  bar.  But  we  have  also  seen  that,  in  a 
proper  case,  we  can  ourselves  either  amend  or 
overlook  defects  where  they  are  prejudicial  to 
nobody.  2  R.  S.,  498,  2d  ed.,  sec.  60.  I  feel  en- 
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tirely  con vinced. from  the  showing  of  the  plaint- 
iffs in  error  themselves,  that  there  is  no  founda- 
tion for  their  objection.  They  had  regular  no- 
tice on  an  informal  declaration,  it  is  true;  but 
it  could  not  substantially  prejudice  them,  that 
Judge  Irving  afterwards  allowed  the  declara- 
tion to  be  amended.  If,  therefore,  the  defect 
could,  in  general,  be  at  all  regarded  on  error, 
I  think,  under  the  circumstances  here,  we  ought 
to  overlook  it. 

In  any  view  which  I  have  been  able  to  lake 
of  this  case,  I  see  no  error;  and  am  of  opinion 
that  the  judgment  should  be  affirmed. 

Mr.  Justice  Bronson  delivered  the  following 
dissenting  opinion  : 

*This  was  a  judgment  by  default,  and  [*55 
it  does  not  appear  from  the  record  that  the 
court  below  obtained  jurisdiction  over  the  per- 
sons of  the  defendants.  It  is  not  averred  that 
the  defendants  were  in  custody,  or  that  they 
had  been  served  with  process,  or  a  copy  of  the 
declaration.  There  is  nothing  in  the  record 
from  which  we  can  say  that  either  of  the  de- 
fendants had  the  opportunity  of  being  heard 
before  the  judgment  was  rendered.  If  a  copy 
of  the  declaration  was  served,  that  fact  should 
appear  by  the  record  to  give  the  court  juris- 
diction. Smith  v.  Fowle,  12  Wend..  9. 

In  Denning  v.  Corwin,  1 1  Wend., 647.  a  judg- 
ment of  this  court  in  partition  was  given  in  evi- 
dence, and  because  it  did  not  appear  from  the 
record  that  the  court  had  acquired  jurisdiction 
in  relation  to  unknown  owners  in  the  manner 
prescribed  by  law,  the  judgment  was  held  a 
nullity;  it  was  not  only  merely  erroneous,  so 
that  error  would  lie;  but  was  absolutely  void, 
so  that  the  objection  might  be  taken  in  a  col- 
lateral action  or  proceeding.  On  a  review  of 
the  same  question  in  Footv.  Stenens,\l  Wend., 
483,  we  held  that  the  judgment  was  voidable 
only,  not  absolutely  void;  and  that  the  defend- 
ant could  not  avail  himself  of  the  objection  in 
an  action  on  the  judgment.  His  remedy  was 
by  motion  in  the  court  where  the  judgment  was 
rendered,  to  set  it  aside,  or  by  writ  of  error. 
This  distinction  was  take  in  Kempe  v  Kewitdy, 
5  Cr..  173,  185,  where  the  objection  was.  that 
the  Court  of  C.  P.,  in  which  the  judgment  was 
rendered,  had  no  jurisdiction  over  the  person 
of  the  defendant.  Marshall,  Cfi.  J.,  said  the 
judgment  was  not  an  absolute  nullity,  which 
might  be  totally  disregarded ;  but  it  was  errone- 
ous, and  might  certainly  be  reversed.  On  this 
distinction  I  assented  to  the  decision  in  Footv. 
Stevens,  although  it  partially  overruled  the  case 
of  Denning  v.  Corwin.  We  are  now  asked  to 
go  further  and  say  that  there  is  no  eiror,  al- 
though the  record  fails  to  show  any  jurisdiction 
over  the  person  of  the  defendant.  To  this  doc- 
trine I  cannot  assent. 

The  case  of  Peacock  v.  Bell,  1  Saund.,  73,  is 
relied  on  as  authority  in  support  of  this  judg- 
ment. It  was  a  writ  of  error  to  the  Court  of 
the  County  Palatine  of  Durham.  The  plaint- 
iffs in  the  court  below  declared  that  the  defend- 
ant on.  etc.,  *at  the  City  of  Durham, was  [*56 
indebted  to  the  plaintiffs  in  £39,  for  divers  mer- 
chandise and  wares  by  the  plaintiffs  to  the  de- 
fendant before  that  time  sold  and  delivered  ; 
and  being  so  indebted  be  promised  to  pay.  The 
defendant  appeared  and  pleaded  to  the  action, 
and  after  a  verdict  and  judgment  for  theplaint- 
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iffs,  it  was  objected  for  error.that  although  the 
promise  was  made  at  Durham,  yet  the  wares 
might  have  been  sold  and  delivered  at  another 
place,  out  of  the  jurisdiction  of  the  court.  The 
plaintiff  in  error  sought  to  apply  the  rule  in  re 
lation  to  inferior  courts  of  limited  territorial 
power,  that  the  consideration  of  the  promise,  as 
well  as  the  promise  itself,  must  be  laid  in  the 
declaration  within  the  jurisdiction  of  the  court. 
Note  3  to  this  case.  Saunders,  of  counsel  for 
the  defendants,  said  the  Court  of  the  County 
Palatine  was  among  the  number  of  superior 
courts,  and  that  "the  rule  for  jurisdiction  is, 
that  nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that  which 
specially  appears  to  be  so;  and, on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  ju- 
risdiction of  an  inferior  court  but  that  which  is 
so  expressly  alleged."  A  majority  of  the  judges 
finally  declared  themselves  of  this  opinion  and, 
although  Kelynge,  Cfi.  J.,  dissented,  the  judg 
ment  was  affirmed.  This  was  not  a  question  of 
jurisdiction  over  the  person  of  the  defendant, 
but  in  relation  to  the  subject  matter  of  the  ac- 
tion. The  defendant  had  appeared  in  the  court 
below  and  pleaded  ;  and  in  such  a  case  it  was 
but  a  reasonable  intendment,  nothing  appear 
ing  to  the  contrary,  that  the  cause  of  action 
arose  wholly  within  the  jurisdiction  of  the 
court.  But  I  find  no  case  which  sanctions  any 
intendment  in  favor  of  jurisdiction  over  the 
person  of  the  defendant ;  and  I  am  unwilling 
to  indulge  any  presumption  against  a  party, 
who,  so  far  as  appears,  has  never  been  sum- 
moned or  had  tne  opportunity  of  being  heard. 
\Vheu  it  appears  that  a  court  of  general  pow- 
ers ha-  acquired  the  right  to  act  in  relation  to 
the  parties,  presumptions  may  be  liberally  in 
dulged  in  support  of  its  proceedings  ;  but  we 
cannot  presume  jurisdiction  over  the  person  of 
the  defendant  without  the  danger  of  subverting 
one  of  the  first  principles  of  justice, 
ft  7*]  *Tuc  case  of  Buchanan  v.  Rncker,  9 
East,  192,  is  an  authority  for  holding  this  judg- 
ment not  only  erroneous,  but  absolutely  void; 
and  Kempe  v.  Kennedy,  5  Cr.,  173,  185,  is  an 
authority  for  saying  it  should  be  reversed.  If 
there  be  anv  authority  in  favor  of  affirming  the 
judgment,  I  have  not  met  with  it,  and  such  a 
course  is  contrary  to  all  my  notions  of  the  right 
administration  of  justice. 

Judgment  affirmed.1 

Jurisdiction— When  presumed  and  when  mutt  be 
fhtncn.  Commented  on  —1  Sawy.,  327. 

Ofod  In-l  Hill.  13».  1.59 :  II.  &  I)..  441 :  8  X.  Y..  880; 
23  N.  Y.,297:  R3N.  Y..  600:  HON.  Y.,607;  17  Barb.. 
BOB;  22  (tern..  324.  £1  Il»irb.. 802 ;  11  How.  I'r.,  427  :  2 
Abb.  Pr..  86;  8  Abb.  Pr..  274:  2  Park..  flWi ;  33  Cal.. 
588:  Will.,  342;  12  Minn. .  22H;  .17  Am.  Dec..  30H. 

Wrmr  In  mat  tent  nf  practice— Pint  a  catute  /or  re- 
venutl.  Reviewed  -3  San<lf.,  800. 

Otted  In-l  Hill.  I.V.i;  <;  lliil.2W;  3  Sand f.,  858:  2 
Daly,  206:  8  Loir.  Ota.,  812 ;  3  Co.  R..  128;  2  1)111..  277. 

Bit vice— Sufficiency  nf  anil  waiver  of  tlefect  in, 
Cited  ln-2  Hill.  519:  12  Hurl...  fW2. 

Court  nf  C  P.- Jurisdiction  of.  Cltod  ln-3  BOB., 
481 ;  4  Bos.,  864 :  2  Daly,  436. 

1.— Durinirthis  term  tho  case  of  Kelly  v.  KelhrwM 
•too  affirmed  on  u  wrltof  error  to  tho  V  Y.  C.  I1.  Tin- 
error  relied  on  was  that  It  did  not  apj>oar  by  any  al- 
l'vnti"ti  In  the  record  that  the  defendant*  twlow 
were  resident*  of  the  County  of  N.  Y.  Jwlye  Hron- 
son  was  of  opinion  that  the  error  was  fatal. and  that 
the  Judgment  oitirht  to  bo  reversed,  but  the  Chief 
Jtixttre.  and  Juityr  Co  won  wore  of  a  different  opinion, 
and  for  the  reasons  assigned  above,  affirmed  tho 
judgement. 
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v. 
BOUGHTON,  Impleaded,  etc. 

Attachmen  t — Bon  d — Pleading. 

A  bond  executed  by  an  officer  to  be  relieved  from 
arrest  on  an  attachment  issued  apainst  him  for  not 
returning:  an  execution,  where  the  penalty  exceeds 
$100,  is  void,  if  the  attachment  was  issued  without 
an  order  fixing  the  amount  in  which  the  party  pro- 
ceeded ajrainst,  should  be  held  to  bail. 

It  seems,  that  in  a  declaration  on  such  bond,  it 
should  be  averred  that  the  bond  was  ordered  by  the 
court  to  bo  delivered  to  the  plaintiffs  to  be  prosecut- 
ed :  and  that  an  averment  that  it  was  ordered  to  be 
delivered  up  to  be  prosecuted,  without  natninpr  the 
plaintiffs  or  authorizing  them  to  prosecute,  would 
not  be  held  sufficient  on  demurrer. 

Citations-2  R.  S..  214,  sec.  60,  2d  ed.;  442,  sees.  6. 
11 :  443,  sec.  15 ;  444,  sees.  27,  28 ;  7  Johns..  159;  8  Johns., 
98. 

TV EMURRER  to  declaration.  The  plaintiffs 
±J  declared  on  a  bond  in  the  penal  sum  of 
$4,000,  executed  to  Tamerlaue  T.  Roberts, 
sheriff  of  the  County  of  Niagara,  conditioned 
that  George  Keynale  should  appear  at  the  re- 
turn of  an  attachment  issued  against  him,  for 
not  returning  an  execution  which  hud  been  de 
livered  to  him  as  late  sheriff  of  Niagara  to  be 
executed,  and  abide  such  order  as  should  be 
made  in  the  premises.  The  plaintiffs  averred 
that  Reyuale  did  not  appear  us  required  by  the 
condition  of  the  bond,  that  the  bond  thereby 
•became  forfeited  and  that  this  court  or-  [*5» 
dered  it  to  be  delivered  up  to  be  prosecuted, 
and  that  by  virtue  of  such  order  the  bond,  ac- 
cording to  the  form  of  the  statute  in  such  case 
made  and  provided,  became  and  was  duly  as 
signed  to  the  plaintiffs.  By  means  whereof  an 
action  accrued,  etc.  In  the  introductory  part 
of  the  declaration,  the  plaintiffs  stated  that  the 
rule  for  the  attachment  was  entered  in  the  com- 
mon rule-book  at  the  clerk's  office  at  Geneva. 
The  defendant  demurred  to  the  declaration. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Cowen.  .7.  This  attachment 
appears  on  the  face  of  the  declaration  to  have 
been  issued  on  a  rule  of  course,  and  without 
any  special  application  to  the  court,  and  with- 
out any  order  fixing  the  amount  in  which  the 
late  sheriff  was  to  be  holden  to  bail,  pursuant 
to 2  R.  S.,  442,  sec.  6.  11,  2d  ed.  The  llth  sec- 
tion expressly  requires  that  when  such  an  at- 
tachment issues,  the  party  entitled  to  the  writ 
shall  procure  an  order  from  a  judge  or  rotn- 
miasioner,  directing  the  penalty  of  the  bond; 
or,  by  section  15.  Id.,  p.  44H.  the  defendant 
shall  1x3  discharged  from  arrest,  on  executing 
a  bond  in  the  penally  of  $100.  A  previous 
statute  in  the  same  volume,  p  214,  sec.  60,  2d 
ed.,  declares  that  "  No  sheriff,  or  other  officer 
shall  take  any  bond,  obligation  or  security,  by 
color  of  his  office,  in  any  other  case  or  manner, 
than  such  as  are  provided  by  law ,  and  any  such 
bond,  obligation  or  security  taken,  otherwise 
than  as  heroin  directed,  shall  be  void."  The 
bond  declared  mi. appears  to  have  been  taken  by 
color  of  the  sheriff's  office,  in  a  cast;  other  than 
Hiich  as  is  provided  bylaw  for  so  large  a  lH>nd. 
It  could  not  legally  have  been  for  more  than 
$100.  The  declaration  is,  therefore,  defective 
on  general  demurrer.  7x>rr  v.  [\ilmtr,  7  John*. , 
159;  Strong  v.  Tomplriru,  S  Id.,  98. 
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It  is  not  necessary  to  consider  the  objection 
of  the  omission  to  show  that  any  order  was 
made  to  deliver  this  bond  to  the  plaintiffs,  to 
be  prosecuted  ;  though  it  is  quite  doubtful 
whether  this  be  not  also  a  defect  in  substance. 
59*J  The  'Statute  2  R.  S.,  444,  sec.  27,  de 
clares  that  if  the  defendant  does  not  appear  at 
the  return  day,  the  court  may  order  the  bond 
to  be  prosecuted.  Section  28  says:  "  Such  or- 
der shall  operate  as  an  assignment  of  the  bond 
to  any  aggrieved  party  who  shall  be  author- 
ized by  the  court  to  prosecute,  etc."  This  de- 
claration does  not  state  that  the  plaintiffs  were 
either  named  in  the  rule,  or  in  any  way  au- 
thorized by  the  court  to  prosecute.  The  rule 
comes  in  the  place  of  a  formal  assignment, 
which  must  always  name  the  assignee,  or 
designate  him  in  some  way.  The  formal  con- 
clusion, whereby  the  bond  became  and  was  as- 
signed to  the  plaintiffs,  cannot  be  received  for 
anything.  The  statute  gives  an  effect  to  the 
rule  which  was  unknown  to  the  common  law; 
and  a  strict  compliance  with  its  provisions 
should  be  shown.  Clearly,  the  declaration 
would  be  bad  for  not  doing  so  upon  a  special 
demurrer,  and  I  incline  to  think  a  general  de- 
murrer ;  for  it  does  not  show  enough  from 
which  we  are  driven  necessarily  to  infer,  even 
by  way  of  argument,  that  this  court  authorized 
the  plaintiffs  to  sue.  The  rule  might  have  been 
in  favor  of  their  assignees.  I  am  of  the  opinion 
that  the  defendant  is  entitled  to  judgment. 

The  Chief  Justice  and  Mr.  Justice  Bron- 
son  concurred  on  the  first  ground  taken  by 
Mr.  Justice  Cowen,  viz. :  That  there  was  uo 
right  to  take  the  bond. 

Judgment  for  defendant. 

Cited  in— 80  N.  Y.,  209 :  84  N.  Y.,  235 :  7  Barb.,  584 ; 
37  Barb.,  183 ;  62  Barb.,  429 ;  14  Abb.  Pr.  415 ;  3  Co.  R., 
232. 


CONNOLLY  ET  AL.  9.  SMITH. 

Dower — Alien  Widow  not  Entitled. 

An  alien  widow  is  not  entitled  to  dower,  although 
at  the  time  of  her  marriage  her  husband  was  also  an 
alien  and  held  land  under  the  Act  of  1825  enabling 
aliens  to  purchase  and  hold  real  estate.  Her  hus- 
band had  the  capacity  to  purchase  and  hold  real  es- 
state ;  but  she  not  having  such  capacity,  cannot 
claim  dower  in  the  lands  of  her  husband. 

Citations— 10  Wend.,  379 ;  1  Cow.,  89 :  5  Cow.,  715 ; 
3  It.  S.,  226,  228,  2d  ed.;  16  Wend.,  615;  Act,  April  21, 
!«»,  p.  427 ;  1  R.  S.,  715,  716,  sec.  17,  2d  ed.;  733,  sec.  2. 

TERROR  from  the  N.  Y.  C.  P.  This  was  an 
Jj  action  of  ejectment  brought  by  Catharine 
Smith,  to  recover  the  dower  assigned  to  her 
<>O*J  in  the  estate  of  her  husband,  *Patrick 
Smith,  deceased.  Patrick  Smith  being  an  alien, 
came  to  reside  in  this  State  in  1822.  Aug.  1, 
1823,  he  took  the  incipient  steps  to  become  nat- 
uralized, by  duly  declaring  his  intention  to  be- 
come a  citizen.  Jan.  28,  1828,  he  filed  in  the 
office  of  the  Secretary  of  State  a  deposition 
and  certificate,  as  required  by  the  Act  of  the 
Legislature  of  this  State  passed  in  1825,  rela- 


XOTE.— Alien*— Their  rights  OK  to  real  property. 
See  Jackson  v.  Beach,  1  Johns.  Cas.,  399,  note ;  Jack- 
son v.  Lunn,  3  Johns.  Cas.,  109,  note;  Kelly  v.  Har- 
rison, 2  Johns.  Cas.,  29,  note;  Mick  v.  Mick,  10 
Johns.,  379,  note. 
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live  to  the  purchase  and  holding  of  real  estate 
by  aliens  :  and  Feb.  1,  1828,  the  premises  in 
which  dower  was  claimed  were  conveyed  to 
him.  Apr.  10,  1828,  he  married  the  plaintiff, 
who  at  the  time  of  the  marriage  was  an  alien, 
and  had  not  then  and  has  not  at  any  time  since 
taken  any  measures  under  any  of  the  enabling 
statutes  to  enable  her  to  purchase  or  hold  real 
estate.  She  came  to  reside  in  this  Stale  in  1822. 
Mar.  10,  1829,  Patrick  Smith  completed  his 
naturalization,  and  in  1834  he  died.  The  evi- 
dence being  closed,  the  counsel  for  the  defend- 
ants insisted  that  the  plaintiff  ought  not  to  re- 
cover, because  she  was  not  entitled  to  be 
endowed  by  reason  of  her  alienage.  The  pre- 
siding judge,  however,  decided  that  she  was 
entitled  to  her  dower  under  the  Act  of  Apr. 
21,  1825,  notwithstanding  her  alienage.  The 
plaintiff  had  a  verdict,  on  which  judgment  be- 
ing entered,  the  defendants  sued  out  a  writ  of 
error. 

Mr.  C.W.  Sandford,  for  plaintiffs  in  error. 

Mr.  J.  L.  Wendell,  for  defendant. 

By  the  Court,  Cowen,  J.  The  ground  taken 
in  favor  of  a  reversal  is,  that  the  alien  widow 
of  a  citizen  (she  not  being  a  resident  till  1822), 
is  not  entitled  to  dower.  And  this  I  under- 
stand to  have  been  distinctly  held  in  Mick  v. 
Mick,  10  Wend.,  879.  The  widow,  in  that 
case,  having  been  married  and  emigrating  aft- 
er 1808,  the  late  Chief  Justice,  who  delivered 
the  opinion  of  the  court,  said  she  had  no  ca- 
pacity to  take  either  way;  that  is,  as  dowager 
or  as  devisee:  and  she,  therefore,  lost  the 
whole  laud.  He  said  that  the  Legislature,  in 
all  their  liberality  to  resident  aliens,  have  never 
*made  any  provision  for  the  alien  widow  [*61 
of  a  natural  born  citizen;  and  it  is  not  now  de- 
nied that  the  alien  widow  of  a  naturalized  cit- 
izen must  stand  on  the  same  fooling. 

The  Acts  within  which  the  widow  took  in 
Sutliffv.  Forgey,  1  Cow.,  89;  S.  C.,  5  Id.,  713, 
on  error,  were  expressly  confined  to  such  aliens 
only  as  came  here  to  reside  previous  to  the  close 
of  the  legislative  session  of  1808.  3  R.S. ,226.228, 
2d  ed.  They  might  purchase  lands  not  exceed- 
ing in  Quantity  1.000  acres.  This  was  the  only 
restriction;  and  the  recital  indicating  a  strong 
disposition  in  the  Legislature  to  give  them  gen- 
eral countenance,  and  especially  by  means  of 
a  power  to  make  purchases,  this  court,  and 
afterwards  the  Court  of  Errors,  in  Sutliff  v. 
Forgey,  extended  the  Acts  to  the  alien  widow, 
who  became  a  settler  and  married  a  man  capa- 
ble of  holding.  They  held  that  she  took  as  pur- 
chaser, not  within  the  words  but  the  equity  of 
those  Acts.  In  short,  they  placed  this  acquisi- 
tion by  marriage  on  the  same  footing  as  if  the 
contingent  interest  of  the  wife  had  been  con- 
veyed to  her  by  deed,  instead  of  taking  effect 
by  operation  of  law.  This  view  is  confirmed 
by  Mick  v.  Mick,  and  the  later  case  of  Pried  v. 
Cummings,  16  Wend..  617.  Had  the  plaintiff 
below,  therefore,  emigrated  before  IbOS,  and 
been  married  before  1825,  she  would  have  been 
entitled  as  a  purchaser.  But  we  are  without 
further  legislation  on  the  subject  till  the  Act  of 
Apr.  21,  1825,  p.  427,  which  provides  expressly 
that  no  alien  shall  be  capable  of  taking  or  hold- 
ing lands  or  real  estate,  unless  he  shall  have 
made  and  filed  with  the  Secretary  of  State  a 
deposition,  showing  that  he  has  taken  the  in- 
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cipient  steps  te  be  naturalized,  pursuant  to  the 
laws  of  the  U.  S. ,  etc.  In  this  he  must,  among 
other  things,  depose  that  it  is  his  intention  to 
continue  his  residence  and  become  a  natural- 
ized citizen.  Pending  this  Act,  the  provisions 
of  which  were  substantially  re  enacted  in  1830, 
1  R.  S.,  715,  716,  3d  ed..  the  plaintiff  below  in- 
termarried with  Patrick  Smith,  who  had  filed 
the  proper  deposition;  and  it  is  not  denied  that 
he  was  capable  of  taking.  In  1829  he  was  nat- 
uralized, and  died  after  the  passage  of  the  Re- 
vised Statutes,  the  plaintiff  below  still  being  an 
alien,  and  not  having  taken  any  steps  for  pro 
O2*]  curing  her  own  naturalization.  'Section 
17  of  the  Revised  Statutes.  1  R.  S.,  716.  2d  ed., 
provides  that  any  "alien  shall  not  be  capable 
of  taking  or  holding  any  lands  or  real  estate 
which  may  have  descended  or  been  devised  or 
•conveyed  to  him  previously  to  his  having  be- 
come such  resident  and  made  such  deposition," 
«tc.  And  the  only  direct  provision  giving  dower 
to  an  alien  widow  is  contained  in  Id.,  733.  sec. 
2,  which  is  merely  that  "The  widow  of  any 
alien  who,  at  the  time  of  his  death,  shall  be  en- 
titled by  law  to  hold  any  real  estate,  if  she  be 
an  inhabitant  of  this  State  at  the  time  of  such 
death,  shall^be  entitled  to  dower  of  such  estate, 
in  the  same  manner  as  if  such  alien  had  been 
a  native  citizen."  Now,  the  plaintiff  below  was 
not  entitled  under  this  Act.  because  she  was 
not  the  widow  of  an  alien,  but  of  a  naturalized 
citizen.  By  the  Act  of  1835,  during  the  exist- 
-ence  of  which  she  intermarried,  she  was  ex- 
pressly cut  off  from  taking  or  holding.  By  the 
Revised  Statutes,  sec.  17,  she  was  also  cut  off. 
She  must  take  as  purchaser  or  not  at  all,  and 
that  she  cannot  do  for  want  of  the  deposition. 
Thus  both  points  made  in  her  behalf  fail.  She 
never  acquired  any  contingent  right  as  the  alien 
widow  or  an  alien  purchaser,  for  under  the  Act 
of  1825  she  had  no  capacity  to  take  or  hold  any 
right.  I  agree  with  her  counsel,  that  had  she 
come  here  before  1808,  and.intermarried  while 
the  Acts  of  1802  and  1808  were  in  force,  there 
would  be  great  difficulty  in  saying  that  the  act 
of  the  husband  in  afterwards  becoming  natural- 
ized, even  under  a  statute  like  that  of  1825,  it 
being  passed  subsequent  to  the  marriage, should 
lie \.--t  her  right.  But  this  point  assumes  what 
never  existed,  in  two  particulars:  1.  She  was 
not  here  previous  to  1808  ;  and  2.  If  she  had 
been, the  Acts  under  which  she  could  once  have 
taken  and  holden  real  estate  were,  previous  to 
her  intermarriage,  repealed  by  the  Act  of  1825, 
or  rather  it  demanded  a  farther  condition  .never 
complied  with  by  her.  in  order  to  confer  ft  ca- 
pacity. The  course  of  legislation  has  been  such, 
that  while  it  has  conferred  a  right  of  dower  on 
the  resident  alien  widow  of  an  alien  purchaser, 
it  has  denied  the  same  right  to  the  alien  widow 
of  either  a  natural  born  or  naturalized  citizen, 
unless  she  file  the  proper  deposition. 
<$3*]  *We  do  not  deny  her  right  because  her 
husband  was  incapable  of  taking;  butthewife 
must  acquire  a  capacity  of  her  own.  It  never 
has  been  supposed  since  Snttiff  v.  Forgtty,  that 
her  capacity  followed  that  of  her  husband. 
Such  a  consequence  was  expressly  denied  in 
that  case  by  all  the  judges.  We  adopt  the  re- 
mark of  Savage,  Ch.  J.,  in  MieJc  v.  MifJc:  "No 
deposition  having  been  filed,  she  had  no  capac- 
ity to  take  in  either  way;  i.  e.,  as  dowager  or 
AS  devisee. 
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The  result  is  that  the  judgment  of  the  court  be- 
low must  be  reversed,  and  a  venire  de  novo  must 
issue  ;  the  costs  to  abide  the  event.  * 

Cited  in-3  Denio.  331 ;  1  Keyes,  364 ;  26  How.  Pr., 
472 ;  5  Abb.  N.  S.,  372 ;  1  Sheld.,  133 ;  51  Wis..  256. 

1.— See  Priest  v.  Cummings,  20  Wend.,  338.  in  the 
Court  for  the  Correction  of  Errors,  where  the  righta 
of  alien  widows  under  the  Enabling  Statutes  in  re- 
spect to  aliens  purchasing1  and  holding  real  estate  are 
fully  considered. 


EDWARDS  ».  RUSSELL. 

Practice — Relationship  of  Justice  to  Parties — Sus- 
pension on  Account  of. 

Where  a  justice  of  the  peace  has  inadvertently  is- 
sued process,  or  proceeded  in  the  prosecution  of  a 
suit  in  which  he  is  related  to  one  of  the  parties  by 
consanguinity  or  affinity,  it  is  his  duty  on  his  atten- 
tion being  called  to  the  fact  to  suspend  all  further 
proceedings;  be  cannot  on  that  ground  render  judg- 
ment of  nonsuit,  if  the  plaintiff  be  his  relative,  and 
If  he  does  render  such  judgment,  it  will  be  reversed. 

Citations— 2  R.  S.,  20t,  sec.  2,2d  ed.;  19  Johns.  172; 
8  Johns.,  409  ;  13  Johns.,  218. 

TERROR  from  the  Broome  C.  P.  Russell  com- 
-LJ  menced  a  suit  by  summons  against  B.  &  C. 
Edwards  in  a  justice's  court.  After  issue  joined 
and  the  return  of  a  venire  sued  out  at  the  re- 
quest of  the  defendants,  the  defendants  moved 
for  a  nonsuit  on  the  ground  that  the  plaintiff 
and  the  justice  were  cousins,  offering  to  prove 
the  fact  should  it  be  denied.  The  justice  re- 
turned that  he  answered  that  such  was  the  gen- 
eral understanding,  and  that  after  some  argu- 
ments on  both  sides  he  rendered  judgment 
against  the  plaintiff  for  $2.40  costs  of  suit. 
The  plaintiff  sued  out  a  certiorari  removing 
the  proceedings  into  the  Broome  C.  P..  which 
court  reversed  the  justice's  judgment.  The  de- 
fendant sued  out  a  writ  of  error. 

*Mr.  L.  Badger,  for  plaintiffs  in  er-  [*64 
ror. 

Mr.  P.  G.  Wheeler,  for  defendant  in  er- 
ror, insisted  that  the  justice  having  no  juris- 
diction, his  judgment  was  void,  and  the  C.  P. 
decided  correctly  in  reversing  it. 

By  the  Court,  Cowen,  J.  It  is  declared  by 
statute  that  "No  judge  of  any  court  can  sit  as 
such  in  any  cause  to  which  he  is  a  parly  or  in 
which  he  is  interested,  or  in  which  he  would 
be  excluded  from  being  a  juror  by  reason  of 
consanguinity  or  affinity  to  either  of  the  par- 
ties." 2  R.  S.,  204.  sec.  2.  2d  ed.  It  is  not  de- 
nied that  this  applies  to  a  justice.  But  it  was 
said,  first,  that  no  proof  of  relationship  was 
given,  and  the  justice  could  not  take  judicial 
notice  of  it.  Enough  is  collectible  from  the  re- 
turns, to  warrant  us  in  saying  that  it  was  ad- 
mitted. I  think,  however,  he  may  withdraw 
himself  on  his  mere  suggestion,  and  such  is 
the  uniform  course  with  other  judges.  In  the 
caw  of  a  justice,  aa  long  ago  as  Aug.,  1821, 
this  court  acted  on  his  admission  that  he  was 
the  -nil  in  hi \\-  of  the  plaintiff,  a*  an  auxiliary 
ground  for  reversing  his  judgment.  Retime*  v. 
P«ir*m,  19  Johns.,  172.  The  statute  is  direct- 
ory, and  doubtless  had  reference  to  the  prac- 
tice. The  process  sometimes  goes  on  in  the 
court  of  a  judge  to  whom  the  party  is  related, 
where  there  arc  other  judges  having  power  ; 
but  where  there  are  none  other,  a<*  in  the  case 
of  a  justice,  he  cannot  issue  process.  Such  an 
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act  would  be  nugatory  and  void,  for  be  cannot 
sit  even  to  receive  the  return.  The  objection 
meets  bim  at  tbe  tbresbold  ;  and  if  lie  issue 
process  inadvertently,  heougbt  simply  to  with- 
draw himself  from  the  cause.  He  cannot  sit, 
says  the  statute.  The  meaning  is,  not  merely 
that  the  interests  of  the  parties  are  unsafe,  but 
tbe  general  interest  of  justice.  Decency  forbids 
that  he  should  be  seen  acting  either  for  or 
against  his  father,  brother  or  cousin,  etc. 

It  is  said  very  plausibly  that  the  party  sued 
and  who  is  not  connected  ought  not  to  be  de 
prived  of  his  costs  ;  and  therefore, ^he  judg- 
ment of  nonsuit  should  have  been  allowed  to 
stand.  That  would  be  true,  if  hisinterest  alone 
had  been  regarded  by  the  statute.  But  I  cannot 
65*]  bring  myself  to  *think  that  its  reasons 
were  so  narrow.  The  same  thing  might  be  said 
of  a  suit  commenced  before  a  tavern  keeper, 
having  no  jurisdiction  until  it  is  seen  that  he  is 
forbidden  to  act  upon  grounds  of  public  pol- 
icy. Any  judgment  rendered  by  him  is,  there- 
fore, void.  Low  v.  Rice,  8  Johns.,  409;  Clayton 
v.  Per  Dun,  13  Id.,  218.  So  here,  I  think  the 
judgment  was  properly  reversed  by  the  C.  P., 
whose  judgment  in,  therefore,  affirmed. 

Cited  in— 1  Hill,  655;  1  Denio,  26,  187;  5Denio,  67; 
H.  &  D,,  239;  2  Barb.  Ch.,  334;  3  N.  Y.,  551,  552;  1 
Keys.  315;  1  Abb.  App  Dec..  346  ;  4  Lans.,  211 ;  27 
Hun.  81;  31  Hun, 370:  32  Hun,  442,  17  Barb.,  413,423; 
28  Barb.,  504, 507 ;  41  Barb.,  203, 204, 205 ;  12  Abh.  Pr., 
349;  15  Abb.  N.  S.,  221 ;  9  Leg.  Obs.,  50 ;  38  N.  J.  L.,203. 


FARRINGTON  v.  BALEY. 

Action  against   Officer — Affidavit  —  Evidence — 
Execution  to  Levy  and  Pay  Over  Rent. 

To  maintain  an  action  against  an  officer,  for  re- 
fusing under  an  execution  to  levy  and  pay  over 
rent  claimed  by  a  landlord,  an  affidavit  of  the  truth 
of  the  claim  must  be  produced  to  the  officer:  its 
non-production  cannot  be  excused.although  waived 
by  the  officer  at  the  time  of  the  claim,  unless  the 
tenant  consent  to  a  sale  to  satisfy  the  claim  of  the 
landlord. 

In  such  action  evidence  is  admissible  to  show  that 
no  agreement  for  the  payment  of  rent  existed  be- 
tween the  landlord  and  tenant.  The  mere  occupa- 
tion of  premises,  without  an  agreement  to  pay  a 
liquidated  pum  as  rent,  does  not  give  the  landlord 
the  right  to  i-equire  an  officer  to  levy  and  pay  over 
whatever  sum  he  chooses  to  demand. 

T?  RROR  from  the  Tompkins  C.  P.  Farring- 
J-J  ton  was  sued  by  Baley  in  a  justice's  court, 
for  not  paying  over  to  Baley  the  amount  of  rent 
claimed  by  him,  to  be  due  from  a  defendant 
in  an  execution,  whose  property  was  sold  by 
Farrington  as  a  constable.  Baley  obtained  a 
judgment  before  the  justice,  and  Farrington 
appealed  to  the  Tompkins  C.  P.  On  the  trial 
in  that  court  it  was  proved  that  Baley  gave  no- 
tice of  his  claim  for  rent,  but  did  not  accom- 
pany it  with  an  affidavit  of  the  truth  of  the 
claim.  There  was  evidence  tending  to  show 
that  the  production  of  the  affidavit  was  waived 
in  a  conversation  between  the  plaintiff  and  the 
defendant.  The  defendant  moved  for  a  non- 
suit, insisting  that  the  non-production  of  the 
affidavit  could  not  be  waived  by  parol.  The 
court  refused  to  nonsuit  the  plaintiff.  The  de- 
fendant then  proved  that  the  demised  premises 
formerly  belonged  to  the  defendant  in  the  exe- 
cution, and  offered  to  prove  that  the  sale  of  the 
1016 


premises  to  the  plaintiff,  *was  without  [*66 
consideration  and  fraudulent ;  and  further, 
that  there  never  was  any  agreement  between 
the  plaintiff  and  the  defendant  in  the  execution, 
for  the  payment  of  the  rent  claimed  by  the 
plaintiff;  the  evidence  thus  offered  to  be  given 
was  objected  to  by  the  plaintiff,  and  rejected 
by  the  court.  In  a  previous  stage  of  the  trial, 
the  defendant  in  the  execution  was  called  as  a 
witness  for  the  plaintiff,  and  testified  that  he 
was  a  tenant  of  the  plaintiff,  and  owed  him, 
rent  but  could  not  state  the  amount.  The  jury 
under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiff.on  which  judgment  was  en- 
tered. The  defendant  having  taken  exceptions 
to  the  decisions  of  the  court,  sued  out  a  writ 
error. 

Mr.  H.  D.  Barto,  for  plaintiff  in  error. 

Messrs.  G.  G.  Freer  and  S.  Love,  for  de- 
fendant in  error. 

By  the  Court,  Cowen,  J.  There  was  clearly 
no  room  for  the  defendant  to  show  a  fraud  in 
the  sale  of  the  demised  premises.  Had  he  of- 
fered to  prove  that  the  sale  and  demise  were 
with  a  view  to  defraud  creditors,  that  would 
have  been  proper;  but  for  aught  that  appears, 
the  fraud  might  have  been  a  matter  entirely  be- 
tween the  parties  to  the  deed. 

The  statute  requires  that  an  affidavit  of  the 
rent  due  should  be  furnished  to  the  officer,  who 
is  then  authorized  to  raise  both  the  rent  and 
judgment.  He  is  let  in  as  a  kind  of  bailiff  to 
the  landlord,  and  may  act  very  much  as  he 
could  do  under  a  distress  warrant.  Here  was 
an  objection  that  he  and  the  plaintiff  could  not 
waive  the  affidavit  by  parol, assuming  that  they 
might  waive  it  in  some  way.  But  I  very  much 
doubt  that,  unless  the  tenant  be  a  party,  and 
give  his  consent  also, that  there  should  be  a  sale; 
otherwise  he  might  sue  the  officer  for  acting 
against  him  without  authority.  I  think  the 
plaintiff  must,  at  alKevents,  furnish  the  officer 
with  his  affidavit  in  these  cases,  or  he  has  no 
right  to  complain  that  the  officer  will  not  ap- 
ply the  proceeds  to  the  payment  of  rent.  To 
be  sure,  if  the  tenant  expressly  and  freely  con- 
sent.he  cannot  sue  the  officer;  but  nothing  of 
that  *kind  is  pretended.  A  summary  [*67 
power  is  given  by  statute,  and  must  be  strictly 
followed. 

Again  ;  why  was  the  defendant  below  shut 
out  from  proving  that  no  rent  was  due?  for 
that  was  the  amount  of  what  he  offered.  The 
tenant,  himself  a  witness  for  the  plaintiff  .could 
not  state  the  amount  of  the  rent,  as  I  under- 
stand the  return.  That,  of  itself,  would  have 
been  a  fatal  objection,  if  it  had  been  taken.  A 
tenant  silently  occupying  under  circumstances 
entitling  his  landlord  to  an  action  for  use  and 
occupation  merely,  does  not  give  bim  a  right 
either  to  distrain  or  demand  that  an  officer  shall 
levy  for  what  he  chooses  to  say  the  premises 
are  worth.  But  if  an  agreement  to  pay  a  liqui- 
dated sum  (and  if  liquidated  there  must  have 
been  an  agreement)  had  been  proved  many 
times  over,  this  would  not  preclude  the  de- 
fendant from  rebutting  and  overcoming  it  by 
counter  proof.  That  right  was  denied. 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  issue  from  the  court  below,  the  costs  to 
abide  the  event. 
Cited  ln-5  Hill,  563. 
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WILLIAMS  v.  NEWCOMB,   Survivor,  etc. 

Practice —  Writ  of  Error. 

Where  a  cause  which  has  been  removed  into  this 
court  by  a  writ  of  error,  is  brought  on  to  argument 
or  submitted,  the  plaintiff  must  make  up  and  pro- 
duce error  books,  or  the  writ  of  error  will  be  dis- 
missed :  it  is  not  enough  that  a  copy  of  the  Judg- 
ment roll  in  the  court  below  and  a  bill  of  exceptions 
be  presented. 

FT1  HE  parties  submitted  for  adjudication  copies 
J-  of  a  judgment  roll  in  a  Court  of  C.  P.,  a 
bill  of  exceptions  taken  on  the  trial  of  the  cause 
and  written  briefs.  On  looking  into  the  pa- 
pers and  discovering  that  error  book.s  had  not 
been  delivered,  the  court  for  that  cause  alone, 
dismissed  the  writ  of  error,  refusing  to  render 
judgment  in  the  case. 
Writ  of  error  dismissed. 


68*]       BRACKETT  «.  W  ATKINS. 

Exemptions — Tarn  Possessed  by  Householder — 
Fraud  as  to  Creditors. 

In  an  action  by  a  party  who  claims  property  as  ex- 
empt from  execution  under  the  statute,  the  ques- 
tion whether  he  has  or  has  not  purposely  reduced  his 
visible  property  to  such  an  amount  as  to  claim  the 
benefit  of  an  exemption,  with  the  intent  to  defraud 
his  creditors,  may  properly  be  submitted  to  a  jury ; 
but  a  court  upon  evidence  tending1  to  such  a  con- 
clusion ought  not  to  nonsuit  the  plaintiff. 

The  yarn  possessed  by  a  householder  is  exempt 
from  execution  to  a  certain  amount,  although  he 
did  not  own  the  cheep  upon  which  grew  the  wool 
used  in  the  manufacture  of  the  article. 

Citations— 11  Wend.,  44;  Z  It.  S.,290,  sec.  22. 

ERROR  from  the  Onondaga  C.  P.  Bracket! 
sued  Watkins  in  an  action  of  replevin,  for 
taking  30  runs  of  woolen  yarn.  The  plaintiff 
proved  that  be  was  a  householder,  and  that  in 
Mar.,  1837,  the  yarn  was  taken  from  his  pos 
session  by  virtue  of  an  execution  in  favor  of 
the  defendant,  and  by  his  direction.  In  Mar., 
1836.  the  plaintiff  purchased  300  sheep,  which 
be  sheared,  and  sold  the  whole  of  the  wool  ex- 
cept one  large  fleece  of  about  4  pounds.  In  the 
summer  or  autumn  of  the  same  year  he  sold 
the  sheep  he  purchased  in  March.  On  this  evi- 
dence the  plaintiff  rested.  The  defendant 
moved  for  a  nonsuit  on  the  following  grounds: 
1.  That  it  was  not  shown  that  the  yarn  in  ques- 
tion was  made  from  wool  sheared  from  the 
plaintiff'sown  sheep;  2.  That  there  was  no  evi- 
dence that  the  plaintiff  did  not  own  a  lurge  flock 
of  sheep  through  1836  and  1837;  and  3.  That  the 
statute  does  not  apply  to  a  case  where  a  man 
has  a  large  flock  of  sheep  and  sells  all  the  wool 
except  ten  fleeces.  The  court  granted  the  non- 
suit. The  plaintiff  excepted  and  brought 
error. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  B.  Davis  Nozon,  for  defendant  in 
error. 

By  the  Court,  Cowen,  J.  The  first  of  the 
grounds  taken  by  the  defendant's  counsel  in 
the  court  below  is  now  given  up  as  erroneous, 
on  the  authority  of  Ifau  v.  Penney,  11  Wend., 
GO*]  44.  *By  this  case  the  words  of  the  stat- 
ute were  equitably  extended  beyond  their  lit- 
eral import,  and  made  to  cover  cloth,  yarn, 
etc..  whet  her  it  comes  from  the  sheep  of  the 
owner  or  not. 

Nor  can  I  perceive  any  force  in  the  other 
points,  when  taken  in  the  abstract.  It  was 
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pretty  evident  that  the  plaintiff  had  reduced 
himself  to  the  30  runs,  and  had  no  more. 
Being  a  householder,  the  statute  conferred 
upon  this  the  same  protection,  whether  the 
plaintilf  had  before  owned  but  10  or  1 .000  sheep. 
I  say  in  the  abstract.  Very  likely  the  court 
below  were  disgusted  with  the  strong  appear- 
ance of  a  fraud  upon  the  statute,  by  a  man  dis- 
posing of,  or  covering  up  all  his  other  property, 
and  turning  what  was  intended  as  a  shield  of 
poverty  into  an  instrument  of  fraud.  It  is 
quite  common  for  dishonest  men  to  do  so.  But 
I  think  the  court  below  have  mistaken  the 
remedy.  If  there  be  an  appearance  from  cir- 
cumstances that  the  plaintiff  has  reduced  him- 
self to  exempt  property,  in  order  to  defraud 
his  creditors,  that  question  should  be  submit- 
ted to  the  jury,  under  proper  directions  from, 
the  court.  Their  sagacity  would  be,  in  gener 
al,  quite  a  match  for  the  case.  On  their  being 
satisfied  that  the  plaintiff  had  placed  himself 
on  his  exempt  property  in  order  to  defraud 
his  creditors,  as  in  the  instance  below,  by  a  sale 
of  his  sheep  and  wool,  they  may  clearly  place 
him  beyond  the  reach  of  the  statute,  by  sus- 
taining the  levy.  His  sales  or  other  arrange- 
ments would  come  within  the  words  of  the 
Statute  13  Elizabeth,  being  to  delay,  hinder  or 
defraud  creditors;  or,  if  not,  they  would  be 
void  at  the  common  law.  The  rule,  then,  is 
this:  prima  facie  the  fleeces,  yarn,  cloth,  and 
other  things  limited  to  a  certain  amount  bv 
the  Statute  2  R.  S..  290,  sec.  22,  are  protected". 
But  if  the  jury  believe  that  it  was  brought 
down  to  the  compass  of  exemption,  with  in- 
tent to  defraud  creditors,  they  ought  to  find 
for  the  creditor.  Most  commonly,  the  other 
goods  being  mortgaged  or  sold,  remain  still  in 
the  debtor's  possession,  wh«n  either  they  may 
be  seized,  or  those  which  are  apparently  ex- 
empt, at  the  election  of  the  creditor.  In  gen- 
eral, the  mortgaged  or  sold  goods  are  seized. 
But  the  more  artful  debtor  will  fix  a  more  se- 
cure cover  for  his  property,  by  *changing[*7O 
it  into  money,  or  something  as  little  tangible 
to  an  execution  as  may  be.  when  the  property 
claimed  as  exempt  must  be  resorted  to,  and 
the  question  of  fraud  litigated  upon  that.  On 
such  obvious  fraud  as  possession  after  a  mort- 
gage or  sale,  the  court  may  doubtless  nonsuit, 
or  direct  the  jury  to  find  the  covin,  sincu  the 
statute  bos  declared  the  possession  to  be  con- 
clusive evidence  where  it  is  not  satisfactorily 
explained.  Not  so  of  more  equivocal  instances. 
On  these  the  question  is,  in  general,  for  the 
jury.  We  think  it  should  have  been  put  to 
them  in  the  case  before  us. 

Tlie  judgment  mutt,  therefore,  be  retorted,  aim 
a  venire  de  novo  go  from  the  court  belmr,  the 
co*l*  to  abide  the  erent. 

Departed  from-25  Mich.,  878. 

Cited  ln-2H  Karb..  379 ;  5  »!«.,  21,  87 ;  10  Mich..  M«. 


CORNELIUS  t>.  VAN  SLYCK. 

Slander — Charge  of  fsirreny — Pleading. 

An  action  of  olandor  lies  where  the  words  are 
"You  will  steal ;"  and  It  I*  averred  In  the  derlHru- 

NOTB.— Slanttrr.  See.  generally,  UulUx-k  v.  Koon, 
8  Cow..  80.  nntf*  citt<l ;  Moody  v.  llwker.  •'>  <'ow..  ail. 
m*e*  cited  ;  Kennedy  v.  Olfford.19  Wend.,  2»l.  »i<rfr, 
arid  note*  cited;  Williams  v.  Hill,  19  Wnnd..  30ft. 
note. 
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tion  that  the  defendant  by  the  speaking  of  the  words 
meant  and  intended  to  have  it  understood  and  be- 
lieved, that  the  defendant  had  been  guilty  of  lar- 
ceny. 

Such  an  averment  in  the  declaration  following 
immediately  after  the  setting  forth  of  the  words 
spoken,  was  in  this  case  held  sufficient. 

Citation— 3  Cow.,  231. 

TkEMURRER  to  declaration.  The  plaintiff 
±J  declared  in  slander,  for  that  the  defend- 
ant, in  a  discourse  had  with  the  plaintiff  in 
the  presence  and  hearing  of  divers  citizens, 
uttered  these  words:  "You  will  steal  and  1  can 
prove  it,"  adding,  "thereby,  meaning  and  in- 
tending to  have  it  understood  and  believed  by 
those  citizens  last  aforesaid,  that  the  said 
plaintiff  had  been  guilty  of  stealing  or  larceny." 
There  was  a  second  count  charging  the  words 
to  have  been  spoken  of  and  concerning  the 
plaintiff  in  the  third  person,  "he  will  steal," 
etc. ,  with  a  like  averment,  as  in  the  first  count. 
The  defendant  demurred  for  that  the  words 
did  not  impute  a  crime,  that  they  imputed  only 
a  disposition  to  steal  and,  therefore,  were  not 
actionable. 

Mr.  S.  Stevens,  for  defendant.  An  action 
does  not  lie  for  words  charging  an  intent  to 
71*]  commit  a  crime,  unless  the  intent  *be 
made  punishable  by  statute.  If  the  words  were 
spoken  under  circumstances  which  would  au- 
thorize a  jury  to  find  that  the  object  of  the 
defendant  was  to  impute  a  crime,  the  circum- 
stances should  have  been  stated,  and  the  plaint- 
iff ought  specially  to  have  averred  that  such 
was  the  object  of  the  speaker,  as  was  held  in 
Andrews  v.  Woodmansee,  15  Wend.,  233.  Here 
is  a  mere  innuendo,  and  that  is  not  sufficient. 
5  Johns.,  211;  16  Wend.,  9. 

M<**r*.  D.  Wright  and  M.  T.  Reynolds, 
for  plaintiff. 

By  tfie  Court,  Cowen,  J.  Taking  all  the 
words  together,  you  or  he  "will  steal,  and  I 
can  prove  it,"  we  think  they  may  very  well  be 
taken  to  import  a  charge  that  the  plaintiff  had 
stolen,  and  may  therefore  be  laid  with  an  in- 
nuendo to  that  effect.  How  could  the  defend- 
ant prove  that  the  plaintiff  would  steal,  with- 
out showing  an  act  of  larceny,  and  seeking  to 
infer  the  propensity  from  that?  Other  modes 
of  proof  might  perhaps  be  conceived  of;  but 
not  very  easily.  It  must  require  an  effort  of 
the  mind,  which  few  bystanders  would  exert. 
One  inquiring  the  character  of  another,  and 
receiving  for  answer  "He  will  steal,"  would, 
it  seems  to  me,  of  itself  and  without  anything 
more,  be  at  once  understood  by  the  inquirer  as 
equivalent  to  saying  he  had  stolen.  Words 
should  be  taken  in  the  sense  in  which  they 
would  probably  be  understood  by  the  hearers. 
Where  they  plainly  import  a  charge  of  mere 
intention  to  do  a  criminal  act,  or  only  amount 
to  an  assertion  that  the  plaintiff  will  do  it  at  a 
future  time,  they  are  not  actionable;  yet  a  party 
cannot  protect  himself  from  an  action  by  the 
mere  grammatical  structure  of  his  phrase. 
Goodrich  v.  Wooleott,  3  Cow.,  231,  is  certainly 
-an  authority  for  saying  that  words  of  more 
equivocal  meaning  than  these  will  sustain  a 
verdict, there  being  an  averment  that  they  were 
meant  and  understood  to  charge  a  crime;  and 
I  collect  from  the  reasoning  of  the  court,  that 
they  would  have  held  the  declaration  good 
against  a  demurrer.  A  man  says  of  another 
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he  will  get  drunk,  he  will  lie  or  use  profane  lan- 
guage; would  the  hearer  doubt  that  a  charge 


of  his  being  habitually  addicted  to  such  vices, 
intended?    And  supposing  them  [*72 


*was 


to  be  slanderous,  which  they  would  be  in  some 
cases,  as  if  uttered  of  a  clergyman,  who  would 
deny  that  such  an  import  might  be  directly 
affixed  to  them,  by  a  mere  innuendo.  A  for- 
tiori, if  followed  by  stating  that  the  vices  in- 
sinuated in  such  a  form  could  be  proved? 

We  think  the  demurrer  i*  ill  taken;  and  that 
judgment  must  be  for  the  plaintiff. 


WHITE  t>.  OSBORN. 

Trover  by  one  Tenant  in  Common  against  An- 
other. 

Trover  may  be  maintained  by  one  tenant  in  com- 
mon against  another  where  the  latter  sells  the  whole 
property  held  in  common,  although  it  be  not  re- 
moved beyond  the  reach  of  the  plaintiff ;  he  may 
take  possession  of  the  property  when  opportunity 
offers,  but  he  has  an  election  to  do  so,  or  bring 
trover. 

Citations— 3  Johns.,  175, 178 :  9  Cow.,  232 ;  8  Wend., 
442,  444 ;  2  Kent,  Com.,  a50,  3d  ed.,  note ;  6  Vt..  442, 
447 ;  5  B.  &  Aid.,  395;  7  Wend..  354;  1  Taunt.,  241. 

THIS  was  an  action  of  trover,  tried  at  the 
Clinton  Circuit  in  June,  1836,  before  the 
Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judge*. 

The  plaintiff  and  defendant  were  tenants  in 
common  of  a  sloop  called  The  General  War- 
ren, navigated  on  Lake  Champlain,  and  em- 
ployed in  the  transportation  of  lumber  from 
Plattsburgh  and  other  ports  on  the  lake  to 
Whitehall ;  the  plaintiff  owning  one  eighth  and 
the  defendant  three  eighths  of  the  vessel.  Feb. 
10,  1832,  the  defendant  sold  the  sloop  to  one 
Peter  Comstock,  for  the  sum  of  $2,400.  After 
the  purchase  Comstock  continued  the  vessel  in 
the  same  business.  In  the  spring  of  1834.  a 
demand  was  made  of  the  defendant,  in  behalf 
of  the  plaintiff,  to  restore  the  one  eighth  of  the 
vessel;  to  which  he  answered  that  he  had  none 
of  the  plaintiff's  property  in  his  possession. 
This  suit  was  commenced  in  Dec.,  1835.  Since 
1830,  with  the  exception  of  one  year,  the  plaint- 
iff resided  on  the  shore  of  Lake  Champlain, 
where  he  could  see  the  vessel  passing  in  her 
trips  to  and  from  Whitehall,  as  she  was  obliged 
to  pass  within  a  short  distance  of  his  door. 
The  vessel  had  undergone  no  change  since  the 
purchase  by  Comstock,  except  *thatshe  [*73 
was  called  The  General  Warren  of  Whitehall, 
instead  of  The  General  Warren  of  Plattsburgh. 
The  plaintiff  having  rested,  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  the 
parties  being  tenants  in  common,  the  action  of 
trover  would  not  lie.  The  judge  refused  to 
nonsuit  the  plaintiff. 

The  defendant  produced  in  evidence  the  rec- 
ord of  a  judgment  of  the  Supreme  Court  of 
Vt.,  in  favor  of  the  plaintiff  against  one  Cyrus 
Smith,  from  which  it  appeared  that  in  Aug., 


NOTE.— Conversion  by  tenant  in  common— What 
amounts  to.  In  connection  with  the  above  case  of 
White  v.  Osborn,  see  Wilson  v.  Reed,  3  Johns.,  175 : 
Hyde  v.  Stone.  9  Cow.,  230;  Channon  v.  Lusk,  2 
Lans.,  211 ;  Mumford  v.  McKay.  8  Wend.,  442 ;  Hyde 
v.  Stone,  7  Wend.,  354 ;  Weld  v.  Oliver,  21  Pick.,  559 ; 
2  Kent,  Com.,  350. 

WEND.  21. 


1839 


WHITE  v.  OSBORN. 


73 


1830,  Smith,  on  an  attachment  sued  out  by 
the  now  defendant,  seized  the  same  vessel  for 
a  debt  owing  to  the  now  defendant  from  one 
Griffin,  who  was  then  the  owner  of  seven 
eighths  of  the  vessel ;  that  for  such  seizure  an 
action  was  brought  by  the  plaintiff  against 
Smith,  and  a  recovery  had  to  the  amount  of 
$960.98.  The  plaintiff  then  proved  that  in 
the  suit  against  Smith  he  claimed  to  recover 
on  the  ground  that  thesloop'had  been  pledged 
to  him  by  Griffin,  until  from  her  earnings  he 
should  be  paid  a  debt  due  to  him  from  Griffin, 
and  that  upon  that  occasion  no  claim  was  made 
as  to  the  one  eighth  of  the  vessel  which  be- 
longed to  himself.  This  evidence  was  object- 
ed to  by  the  defendant,  but  was  admitted  by 
the  judge.  The  defendant  then  proved  that 
he  purchased  seven  eighths  of  the  vessel  at  a 
sale  of  the  same  by  virtue  of  an  execution  is- 
sued on  a  judgment  in  the  cause  commenced 
by  him  as  aforesaid  against  Griffin.  He  also 
proved  that  the  judgment  against  Smith  had 
been  fully  satisfied.  The  evidence  being  closed, 
the  counsel  for  the  defendant  insisted  and  re- 
quested the  judge  so  to  charge  the  jury  :  1. 
That  the  parties  being  tenants  in  common  of 
the  vessel,  the  plaintiff,  under  the  circumstances 
of  the  case,  was  not  entitled  to  maintain  this 
action  ;  2.  That  the  judgment  in  Vt.  was  a  bar 
to  this  action  ;  and  3.  That  although  the  jury 
should  find  that  the  recovery  in  Vt.  was  only 
for  the  interest  pledged  by  Griffin,  yet  the 
plaintiff  was  not  entitled  to  maintain  this  ac- 
tion, because  be  could  not  divide  or  split  up 
his  demand  or  cause  of  action,  but  should  in 
the  action  in  Vt.  have  claimed  a  recovery  for 
the  whole  vessel.  The  judge,  after  expressing 
his  doubts  as  to  the  plaintiff's  right  of  re- 
74*]  covery,  *said  that  for  the  purpose  of  en- 
abling the  parties  to  obtain  a  more  deliberate 
consideration  of  the  question  involved,  he 
would  direct  the  jury  to  find  for  the  plaintiff 
upon  the  principal  question;  and  he  did  so  ac- 
cordingly. As  to  the  judgment  in  Vt.,  he  de- 
cided it  was  no  bar.  The  jury  found  for  the 
plaintiff  for  the  one  eighth  of  $2.400,  with  the 
interest  thereof.  The  defendant  asks  for  a 
new  trial. 

Mi-.  J.  L.  Wendell,  for  defendant.  One 
ten. in  i  in  common  of  a  chattel  cannot  maintain 
trover  against  his  co  tenant  for  the  mere  sale 
of  the  property,  unless  in  consequence  of  such 
sale  by  one,  the  property  be  placed  beyond  the 
reach  of  the  other;  Bull.  N.  P.,  34;  whilst  it 
remains  where  he  can  exercise  as  against  the 
purchaser  the  right  which  before  he  might 
nave  exercised  as  against  the  vendor,  viz.:  "to 
take  possession  when  he  can  see  his  time."  he 
can  bring  no  action.  Such  is  declared  to  be 
the  law  by  Lyltleton.  sec.  823,  indorsed  by 
Coke.  Co.  Litt.,  1896.  and  this  has  ever  since 
been  the  law,  say  this  court  in  St.  John  v. 
Standrittg,  2  Johns.,  468.  It  cannot  be  denied, 
however,  that  notwithstanding  this  unquali- 
fied acknowledgment  of  the  law  as  laid  down 
in  Lyttleton,  this  court  did,  in  Wilnon  v.  font. 
3  Johns.,  175,  lay  down  the  proposition  in  ref- 
erence to  the  right  of  action  by  one  tenant  in 
common  against  the  other,  that  there  is  no  dis- 
tinction between  a  sale  and  a  to>al  destruction 
of  the  chattel  by  the  party  against  whom  the 
action  is  brought.  This  was  going  further 
than  the  facts  of  the  case  required,  and  beyond 
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what  the  counsel  asked  in  whose  favor  the  de- 
cision was  made.  They  placed  the  right  to 
recover  upon  the  distinction  that  by  the  sale 
of  the  property  in  that  case,  and  its  subsequent 
consumption,  it  was  put  beyond  the  reach  of 
the  plaintiff ;  admitting  that  if  he  could  have 
regained  possession  he  would  have  had  no 
right  to  bring  trover.  This  distinction  was 
taken  upon  the  trial  of  Wilson  v.  Reed,  and  al- 
luded to  by  the  court  in  Mersereau  v.  Norton, 
15  Johns.,  179,  in  which  latter  case  the  law  as 
laid  down  in  Lyttleton  is  re-asserted,  and  the 
case  of  Wilson  v.  Reed  virtually  overruled.  It 
was  also  insisted  for  the  defendant  that  if  the 
sale  of  the  vessel  in  1832  gave  a  right  of  action, 
*then  the  previous  sale  in  Vt.  gave  a  [*75 
similar  right ;  and  if  so,  the  plaintiff  should  in 
that  action  have  claimed  compensation  for  the 
whole  vessel,  and  not  brought  two  actions 
when  one  would  have  disposed  of  the  whole 
matter. 

Mr.  G.  A.  Simmons,  for  the  plaintiff,  in- 
sisted that  the  action  ought  to  be  maintained  ; 
that  the  old  idea  of  physical  destruction  being 
necessary  to  give  this  action  to  one  tenant  in 
common  against  another  was  too  narrow.  That 
the  true  rule  is  this :  if  a  co-tenant  does  any 
act,  in  respect  to  the  common  property,  incon- 
sistent with  the  rights  which  he  may  lawfully 
exercise,  as  if  he  exerts  a  power  or  control 
over  it  which  his  situation  does  not  authorize, 
as  in  the  present  case,  when  he  undertakes  to 
sell  the  property  as  his  own,  he  subjects  him- 
self to  an  action.  The  counsel  then  cited  and 
commented  upon  many  cases,  most  of  which 
being  noticed  in  the  opinion  of  the  court,  are 
not  here  adverted  to. 

By  the  Court,  Cowen,  J.  There  is  no 
foundation  for  saying  that  the  suit  in  Vt.  was 
a  bar.  The  judgment  being  satisfied,  and  the 
defendant  having  been  a  co-trespasser  with  the 
deputy,  it  was  a  bar  to  any  further  action 
founded  on  the  lien  for  Griffin's  debt,  but 
nothing  more.  The  alleged  conversion  of  the 
one  eighth,  the  gravamen  of  the  present  action, 
had  not  yet  taken  place.  That  arose,  if  at  all, 
from  the  sale  of  the  sloop  and  the  consequent 
exclusive  dominion  exercised  by  Comstock, 
the  purchaser. 

The  objection  of  the  defendant  is  that  a  gen- 
eral bill  of  sale  by  him  of  the  whole,  though 
followed  by  an  exclusive  claim  and  dominion 
in  the  purchaser,  is  not  adequate  evidence  of 
a  conversion  as  against  bis  co-tenant.  The 
contrary  has  been  often  said  without  qualifi- 
cation, Spencer,  J.,  in  Wttown  v.  Reed,  8 
Johns.,  178;  Woodworth,  J.,  in  Hyde  v.  Stone. 
9  Cow.,  282;  Sutherland.  ,/.,  in  Mvntford  v. 
McKay,  8  Wend.,  444;  2  Kent.  Com..  850.  8d 
ed.,  n.;  Mattocks.  ./..  in  Tuhb»  v.  Rithardton, 
6  Vt.,  447;  Abbott.  Cfi.  J.,  and  Ray  ley,  ./.,  in 
Barton  v.  William*.  5  Barn.  &  Aid."  895.  And 
it  has  been  distinctly  held,  whore  the  sale  was 
*such  as  to  work  a  total  destruction,  as  [*7O 
by  retailing  rum  held  in  common,  HY/**n  v. 
Reed.  3  Johns.,  175;  or  selling  grain.  Mum- 
ford  v.  McKay,  8  Wend..  442 — these  were  to- 
tal sales  of  consumable  articles,  the  almost 
certain  consequence  of  which  would  be  a  phys- 
ical destruction. 

In  Wibon  v.  Reed,  the  judge  at  the  circuit 
denied  that  the  rule  applied  to  the  scale  beams 
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sold,  and  in  suit  in  the  same  action  with  the 
rum.  but  that  question  was  not  reviewed  on 
the  motion  for  a  new  trial. 

But  we  think  Hyde  v.  Stone,  7  Wend. ,  854, 
goes  the  whole  length  of  the  plaintiff's  claim 
here.  There  the  plaintiff,  a  tenant  in  common, 
sued  his  co-tenant  for  a  sale  of  household  fur 
nilure,  farming  utensils  and  other  personal 
property,  some  of  which  the  defendant  admit- 
ted he  had  sold,  and  that  others  were  de- 
stroyed ;  and  on  his  refusing  to  account  for 
and  deliver  the  goods,  the  plaintiff  was  allowed 
to  recover  his  interest  in  the  whole  without  dis- 
tinction between  what  was  sold  and  what  was 
lost.  The  evidence  of  conversion  was  the  sim- 
ple admission  of  the  defendant  that  a  part  had 
been  sold  and  a  part  destroyed. 

That  a  mere  sale  by  one  tenant  in  common 
of  the  entire  chattel  is  itself  a  conversion,  is 
also  presumed  to  accord  with  the  general  sense 
of  the  profession,  and  the  course  of  decisions 
at  the  circuit,  at  least  in  this  State.  Jennings 
v.  Qranvitte,  1  Taunt.,  241,  is  not  incompatible 
with  the  doctrine.  It  conceded  that  a  sale 
may  work  a  conversion,  if  it  put  the  property 
beyond  the  reach  of  the  co-tenant ;  but  denied 
the  action  of  trover,  because,  though  the  prop- 

1020 


erty  in  dispute,  a  whale,  was  converted  by  ex- 
tracting the  oil,  etc.,  yet  this  was  but  convert- 
ing it  to  its  proper  use,  and  the  plaintiff  might 
still  take  the  oil.  There  was  no  sale,  but  a 
mere  refusal  to  deliver.  Tubbs  v.  Richardson, 
6  Vt.,  442,  which  was  a  sale  by  one  tenant  in 
common  of  a  part  of  certain  wool,  being  less 
than  his  own  share,  though  he  refused  on  de- 
mand to  deliver  the  residue,  denied  an  action 
on  the  same  principle. 

On  the  whole,  though  there  may  be  excep- 
tions, we  think,  as  a  general  rule,  that  a  sale 
of  the  whole  chattel  by  one  tenant  in  common 
entitles  his  co-tenant  to  an  action  of  trover. 
*And  a  general  sale,  such  as  indicated  [*7  7 
by  this  bill  of  sale,  without  restricting  it  to 
part,  is  prima  facie,  at  least,  evidence  of  a  total 
sale.  In  legal  effect,  to  be  sure,  it  passes  but 
the  share  belonging  to  the  vendor,  and  the  co- 
tenant  who  is  not  consulted  may  so  consider 
it,  and  take  the  property  when  opportunity 
offers.  But  he  may,  at  his  election,  bring  trover. 

New  trial  denied. 

Cited  in-34  Wend.,  396 ;  2  Hill.  48 ;  6  Hill,  462;  42  N . 
Y.,  561 ;  46  N.  Y.,  356 :  83  N.  Y.,  fol.  204,  205 ;  2  Barb., 
638;  8  Barb.,  587;  62  Barb.,  322;  25  Minn.,  194;  41  Am. 
Dec.,  756. 

WEND.  21. 
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induction — Father  may  Maintain  Action  for— 
Actual  Lots  of  Service  need  not  be  SJiown — 
Evidence — Aggravation  of  Damages — Privilege 
of  Physicians. 

An  action  on  the  case  may  be  sustained  by  a  fa- 
ther for  the  seduction  of  his  daughter  without  prov- 
ing any  actual  loss  of  service ;  it  is  enough  that  the 
daughter  be  a  minor  residing  with  her  father,  and 
that  he  has  the  right  to  claim  her  services. 

In  such  action  a  plaintiff  may  show  in  proof  in 
aggravation  of  damages,  any  circumstances  the 
natural  consequences  of  the  principal  act.  although 
they  did  not  transpire  until  after  suit  brought. 

A  physician  consulted  by  the  defendant  as  to  the 
means  of  producing  an  abortion,  is  not  privileged 
from  testifying,  by  the  statute  forbidding  a  disclos- 
ure of  information  received  by  a  physician  to  en- 
able him  to  prescribe  for  a  patient. 

Citatton»-2  R.  8..  406.  sec.  T3 :  1  Moody  &  M.,  323 : 
Peake.  N.  P.,  35,  233 ;  2  Stark.  Ev.,  721 :  9  Johns.,  387  ; 
2  Wend..  459 ;  T  Carr.  &  P..  628 ;  1  Holt,  450. 

THIS  was  an  action  on  the  case  tried  at  the 
Essex  Circuit,  in  June,  1835.  before  the 
Hon.   Esek  Co  wen,  then  one  of  the  Circuit 
Judge*. 

The  suit  was  brought  for  the  seduction  of  a 
daughter  of  the  plaintiff,  of  the  age  of  about 
17.  whilst  she  was  a  member  of  the  family  of 
her  father.  She  became  a  mother  in  Apr.  1885, 
and  this  suit  was  commenced  Sep.  18,  preced- 
8O*J  ing,  after  she  became  pregnant.  *On 
her  examination  in  chief,  she  testified  that  she 
was  persuaded  by  the  defendant  to  swear  the 
child  upon  some  person  other  than  himself,  on 
hi-  promising  that  if  she  would  do  so,  he 
would  marry  her,  and  that  she  accordingly 
made  oath  before  a  justice,  Sep.  5,  that  the 
child  with  which  she  was  pregnant  was  begot- 
ten by  Benjamin  Flanagan,  a  fictitious  person. 
The  justice  took  her  examination  and  reduced 
it  to  writing,  which  she  signed;  but  he  testified 
that  this  was  done  without  any  application 
from  the  Overseers  of  the  Poor.  The  plaintiff 
also  proved  by  a  prarl icing  physician  that 
about  Sep.  1,  1884,  the  defendant  repeatedly 
applied  to  him  for  drugH  to  produce  an  at>or 
tion,  and  upon  one  of  those  occasions  told  him 
that  the  female  gotten  with  child  was  the 


NOTE.—  Seawtton—  Who  may  maintain  action  fitr. 

For  a  full  discussion,  wo  Sargent  v. ,6  Cow., 

106,  note;  Olllet  v.  Mead.  7  Wend..  1HB,  w*e. 

WEND.  21. 


plaintiff's  daughter.  This  physician  stated  that 
he  had  told  two  individuals  that  the  defendant 
did  not  mention  the  name  of  any  girl  in  the 
conversations  had  with  him.  The  counsel  for 
the  defendant  objected  to  the  physician's  tes- 
tifying to  anything  that  was  said  by  the  de- 
fendant when  applying  for  medical  advice, 
whether  such  advice  was  for  himself  or  an- 
other; but  the  objection  was  overruled.  The 
evidence  being  closed,  the  counsel  for  the  de- 
fendant requested  the  judge  to  charge  the  jury 
that  to  sustain  the  action  it  was  necessary  the 
plaintiff  should  have  proved  loss,  expense  or 
damage,  before  suit  brought,  in  consequence 
of  the  seduction;  that  the  daughter  was  an  in- 
competent witness,  by  reason  of  the  oath  taken 
before  the  magistrate;  or  if  not  incompetent, 
that  she  was  not  entitled  to  belief.  The  judge 
charged  the  jury  that  the  daughter  being  in 
her  minority;  a  member  of  the  family  of  her 
father,  and  under  his  control  at  the  time  of  the 
seduction,  no  loss,  expense  or  damage,  prior 
to  the  suit,  need  he  shown;  it  was  enough  to 
prove  the  seduction.  That  the  oath  taken  by 
the  daughter  before  the  magistrate  not  having 
been  taken  on  the  application  of  the  Overseers 
or  Superintendents  of  the  Poor  was  extraju- 
dicial,  and  did  not  disqualify  her  as  a  witness; 
but  that  in  consequence  of  such  oath,  no  reli- 
ance could  be  placed  upon  her  testimony  given 
at  the  trial,  otherwise  than  a.s  it  was  confirmed 
by  the  evidence  of  the  physician,  and  if  they 
believed  him,  they  *must  find  for  the  [*8l 
plaintiff;  otherwise,  for  the  defendant.  The 
jury  found  for  the  plaintiff.  The  defendant 
asks  for  a  new  trial. 

Mr.  A.  G.  Hand,  for  defendant. 

'/;.  G.  A.  Simmons,  for  plaintiff.  . 

By  the.  Court,  Nelson,  Ch.  J.  The  witness 
(the  physician),  I  think,  was  not  privileged.  It 
is  very  doubtful  whether  the  communication 
made  to  him  by  the  defendant  can  be  consid- 
ered as  consulting  him  professionally,  with- 
in the  meaning  of  the  statute;  and  it  is  certain 
that  the  information  given  was  not  essential  to 
enable  him  to  prescribe  for  the  patient,  if  the 
daughter  of  the*  plaintiff  should  |M>  considered 
a  patient  in  respect  to  the  transaction.  2  R. 
S..  406.  sec  73. 

The  judge  ruled  in  the  course  of  the  trial 
that  no  actual  loss  of  service,  expense  or  dam- 
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age,  prior  to  the  commencement  of  the  suit, 
need  be  shown;  that  the  proof  of  the  seduction 
was  sufficient  under  the  circumstances,  preg- 
nancy having  ensued,  and  the  daughter  being 
a  minor  and  a  part  of  her  father's  family  at  the 
time.  It  is  now  fully  settled  both  in  England 
and  here.  Maunder  v.  Venn,  1  Mood.  &  M., 
323;  Peake,  N.  P.,  55,  233;  2 Stark.  Ev.,  721;  9 
Johns.,  387;  2  Wend..  459;  7  Carr.  &  P.,  528, 
that  acts  of  service  by  the  daughter  are  not 
necessary;  it  is  enough  if  the  parent  has  a  right 
to  command  them,  to  sustain  the  action.  If  it 
were  otherwise,  says  Littledale,  J.,  in  Maunder 
v.  Venn,  no  action  could  be  maintained  for  this 
injury  in  the  higher  ranks  of  life,  where  no 
actual  services  by  the  daughter  are  usual.  After 
this,  I  do  not  perceive  how  we  can  consistent- 
ly maintain  that  proof  of  actual  loss  of  service 
is  indispensable  to  uphold  the  action.  If  it  may 
be  sustained  upon  the  mere  right  to  claim 
them,  or  in  the  language  of  the  cases,  upon  the 
supposed  services,  where  none  were  ever  ren- 
dered in  fact,  the  ground  of  it,  in  the  supposed 
case,  precludes  the  possibility  of  any  actual 
82*]  loss.  *Such  is  the  spirit  of  the  more  re- 
cent cases,  as  will  be  seen  by  a  reference  to 
those  above  cited. 

It  was  conceded  by  Hullock,  Sergeant,  for 
the  defendant  in  ReviU  v.  flatter-fit,  1  Holt,  451, 
that  in  most  of  these  cases  the  condition  of  ser- 
vice was  regarded  as  a  mere  conveyance  to  the 
action.  It  was  the  form,  he  said,  through 
which  the  injury  was  presented  to  the  court; 
and  having  obtained  its  admission,  upon  legal 
principles,  it  brought  along  with  it  all  the  cir- 
cumstances of  the  cast. 

The  ground  of  the  action  has  often  been  con- 
sidered technical,  and  the  loss  of  service  spoken 
of  as  a  fiction,  even  before  the  courts  ventured 
to  place  the  action  upon  the  mere  right  to  claim 
the  services;  they  frequently  admitted  the  most 
trifling  and  valueless  acts  as  sufficient.  In  the 
case  of  Clark  v.  Fitch,  2  Wend.,  459,  there  was 
no  proof  of  actual  loss.  And  Martin  v.  Payne, 
9  Johns.,  387,  was  decided  upon  the  ground 
that  none  were  necessary.  The  only  actual 
liability  of  the  father  that  appeared  in  the 
former  case  were  for  the  expenses  of  the  lying- 
in,  which  have  never  been  regarded  as  the 
foundation  of  the  suit;  they  are  received  in 
evidence  only  by  way  of  enhancing  the  dam- 
ages. It  is  apparent  from  a  perusal  of  the 
modern  cases,  and  elementary  writers  in  En- 
gland, upon  this  subject,  that  the  old  idea  of 
loss  of  menial  services,  which  lay  at  the  foun- 
dation of  the  action,  has  gradually  given  way 
to  more  enlightened  and  refined  views  of  the 
domestic  relations;  these  are,  that  the  services 
of  the  child  are  not  alone  regarded  as  of  value 
to  the  parent.  As  one  of  the  fruits  of  more 
cultivated  times,  the  value  of  the  society  and 
attentions  of  a  virtuous  and  innocent  daughter, 
is  properly  appreciated;  and  the  loss  sustained 
by  the  parent  from  the  corruption  of  her  mind 
and  the  defilement  of  her  person,  by  the  guilty 
seducer,  is  considered  ground  for  damages, 
consistent  even  with  the  first  principles  of  the 
action.  The  loss  of  these  qualities,  even  in  re- 
gard to  menial  services,  would  necessarily 
greatly  diminish  their  value. 

The  action,  then,  being  fully  sustained,  in 
my  judgment,  by  proof  of  the  act  of  seduction 
in  the  particular  case,  all  the  complicated  cir- 
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cumstances  that  followed  come  in  by  way  of 
•aggravating  the  damages.  It  is  not  [*83 
necessary  that  these  should  all  transpire  before 
suit  brought;  if  they  are  the  natural  conse- 
quences of  the  guilty  act.  they  are  but  the  inci- 
dents which  attend,  and  give  character  to  it. 

Upon  these  views  I  concur  with  the  learned 
Judge  who  reviewed  the  case  below,  in  deny- 
ing a  new  trial. 

New  trial  denied. 

Seduction— Action  for— Damages.  Cited  in— 56  N_ 
Y.,  441 :  2  Barb.,  184;  9  Barb.,  527 ;  15  Barb.,  281 :  44 
Barb.,  589 :  50  Barb.,  108,  212 :  2  Rob.,  679 ;  26  Wis., 
378;  21  Am.  Rep.,  537  (120  Mass..  489):  34  Am.  Rep., 
365  (127  Mass.,  199);  38  Am.  Rep.,  774,  775  (52  Wis.,  623). 

Physician—  W  hen  privileged  from  testifying.  Dis- 
tinguished-^ N.  Y.;  195. 

Cited  in-15  Hun,  354 ;  18  Hun,  246 ;  1  Bradf.,  223 ; 
13  Minn.,  276.  277. 

Parent  and  child— Rights  and  liability  of  parent. 
Cited  in— 29  Barb.,  127 ;  30  Am.  Rep.,  601  (32  Ohicx 
St.,  312). 


SMITH  ET  AL.  ».  CLARK. 

Bailments  and  Sales — Distinction  Between — De- 
livery of  Wheat  to  Miller — Payment  in  Flour 
— Replevin. 

Where  a  contract  was  made  between  a  miller  and 
other  persons,  for  the  manufacture  of  wheat  into 
flour,  he  engaging  on  his  part  for  every  four  bush- 
els and  55  pounds  of  wheat  received,  to  deliver  one 
barrel  of  superfine  flour,  and  there  was  no  stipula- 
tion or  understanding  that  the  wheat  delivered 
should  be  kept  separate  from  other  grain,  or  that 
the  identical  wheat  should  be  returned  in  the  form 
of  flour :  it  was  held,  that  the  transaction  between 
the  parties  constituted  a  sale  and  not  a  bailment* 
and  that  the  owners  of  the  wheat  could  not  main- 
tain an  action  for  the  conversion  of  the  flour  man- 
ufactured from  the  wheat. 

It  was  further  held  in  this  case,  that  even  had  the 
flour  after  its  manufacture  been  delivered  by  the 
miller  to  the  other  parties,  but  permitted  to  remain 
in  his  possession,  that  they  could  not  maintain  an  ac- 
tion of  replevin  in  the  cepit  against  any  person,  who 


NOTE.— Sales  and  bailments— Distinction  between. 

The  distinction  which  will  be  formed  to  run  through 
all  the  authorities  on  this  subject,  with  the  excep- 
tion of  two  cases  which  have  been  overruled,  is 
this :  where  the  identical  thing  delivered,  though 
in  an  altered  form,  is  to  be  restored,  the  contract  is 
one  of  bailment,  and  the  title  to  the  property  is  not 
changed.  But  when  there  is  no  obligation  to  re- 
store the  specific  article,  and  the  receiver  is  at  lib- 
erty to  return  another  thing  of  equal  value,  he  be- 
comes a  debtor  to  make  the  return,  and  the  title  to 
the  property  is  changed :  it  is  a  sale.  Mallory  v. 
Willis,  4  N.  Y.,  85:  Kurd  v.  West,  7  Cow.,  752;  Car- 
penter v.  Griffin,  9  Paige.  310;  Wilson  v.  Finney,  13 
Johns.,  a58  ;  Foster  v.  Pettibone,  7  N.  Y.,  433 :  Hyde 
v.  Cookson,  21  Barb.,  92 ;  Westcott  v.  Thompson,  18 
N.  Y.,  363 ;  Goodyear  v.  Ogden,  4  Hill,  104 ;  Dawson 
v.  Kettle,  4  Hill,  107;  Rightmyer  v.  Raymond,  12 
Wend.,  51 :  Norton  v.  Woodruff,  2  N.  Y.,  153 :  Wads- 
worth  v.  Allcott.  6  N.  Y.,  64 ;  Ketchum  v.  Evertson, 
13  Johns..  359 :  Bartlett  v.  Wheeler,  44  Barb.,  162 : 
Marsh  v.  Titus.  6  Sup.  Ct.,  29 :  Reed  v.  Abbey,  2  Sup. 
Ct.,  380 :  Marsh  v.  Richards,  3  Hun,  550  :  6  Sup.  Ct.. 
29;  Inglebright  v.  Hammond,  19  Ohio,  337  :  Buffum 
v.  Merry,  3  Mason,  478 ;  Ewing  v.  French,  1  Blackf., 
353:  Moore  v.  Holland,  39  Me.,  307;  Johnson  v. 
Baver.  37  Iowa,  200 ;  Chase  v  Washburn,  1  Ohio  St., 
244;  Prichett  v.  Cook,  62  Pa.  St.,  193;  Herrick  v. 
Carter,  56  Barb.,  41 ;  Butterfleld  v.  Lathrop,  71  Pa. 
St.,  225. 

The  storage  of  grain  in  elevators  gives  rise  to  many 
cases  of  this  class.  The  leading  case  is  Chose  v. 
Washburn,  1  Ohio  St.,  244.  See,  also,  Johnson  v. 
Beaver,  37  Iowa,  200 ;  Irons  v.  Kentner,  51  Iowa.  88 ; 
Lanergan  v.  Stewart.  55  111..  44 :  Richardson  v.  Olm- 
stead.  74  111.,  213 ;  Bailey  v.  Beaslay,  87  111..  556 ;  Car- 
lisle v.  Wallace,  12  Ind..  252 ;  Rahilly  v.  Wilson,  3 
Dill.,  420:  Butterfield  v.  Lathrop,  71  Pa.  St.  225;  but, 
see  Sexton  v.  Graham,  53  Iowa,  181;  Nelson  v. 
Brown,  53  Iowa,  555. 

WEND.  21. 
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subsequently  came  to  the  possession  of  the  same  by 
delivery  from  the  miller;  to  charge  such  person,  the 
action  should  have  been  in  the  dctinet  only. 

Citations— Jones  Bail.,  64.  102 ;  19  Johns.,  44 :  2 
Kent,  589 :  Story,  Bailm.,  193, 194,  285 ;  3  Mas.,  478 ;  7 
Cow.,  752,756.  n.;  1  Rand.  (Va.),  3;  1  Wend.,  109;  16 
Wend.,  570 ;  17  Wend.,  57 ;  10  Wend.,  629. 

THIS  was  an  action  of  replevin  tried  at  the 
Yates  Circuit  in  June,  1838,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 

The  plaintiffs  declared  for  the  taking  and 
detaining  of  75  barrels  of  wheat  flour.  The 
defendant  pleaded  non  cepit  and  property  in 
himself.  On  the  trial  the  following  facts  ap- 
peared: Charles  Hubbard  owned  a  flouring  and 
custom-mill  on  the  outlet  of  Crooked  Lake.  In 
Dec.,  1834,  the  plaintiffs  made  an  agreement 
with  him  to  deliver  wheat  at  his  mill,  and  he 
agreed  that  for  every  4  bushels  and  55  pounds 
of  wheat  which  should  be  received,  he  would 
deliver  the  plaintiffs  one  barrel  of  superfine 
flour,  warranted  to  bear  inspection  in  Albany 
84*]  or  N.  Y.  The  plaintiffs  *purchased  from 
farmers  and  others,  nearly  2,000  bushels  of 
wheat  which  was  from  time  to  time  delivered 
at  the  mill,  and  put  into  a  bin  with  other  wheat 
which  Hubbard  purchased  on  his  own  account, 
and  with  the  toll  wheat  taken  by  him  from 
time  to  time.  Hubbard  delivered  230  barrels 
of  flour  to  the  plaintiffs,  but  that  was  not 
enough  to  satisfy  his  contract.  Mar.  25.  1835, 
he  sold  100  barrels  of  flour  to  the  defendant, 
and  in  May  following.delivered  him  the  75  bar- 
rels of  flour  in  question,  in  pursuance  of  the 
contract  of  sale.  The  plaintiffs  brought  this 
action  and  arrested  the  property  on  board  a 
canal-boat,  in  which  the  defendant  had  caused 
It  to  be  shipped  for  market.  Hubbard  also  sold 
between  80  and  50  barrels  of  flour  at  retail, and 
took  10 or  12busbelsof  wheat  for  his  own  use. 
All  the  wheat  manufactured  and  used  by  Hub- 
bard was  taken  from  the  same  bin.  The  plaint- 
iffs attempted  to  prove  that  the  75  barrels  of 
flour  in  question  had  been  delivered  to  them 
by  Hubbard. 

The  defendant  moved  for  a  nonsuit,  which 
was  refused,  and  raised  other  questions  on  the 
charge  of  the  judge,  which  are  noticed  in  the 
opinion  of  the  court.  The  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiffs,  and  the  defendant  now  moved  for  a 
new  trial. 

Mes*r».  H.  Welles  and  8.  Stevens,  for 
defendant. 

Mr.  8.  Cheever,  for  plaintiffs. 

/.'//  //"•  Court,  Bronson, ./.  The  contract 
between  the  plaintiffs  and  Hubbard  was,  in  ef- 
fect, one  of  nale,  not  of  bailment.  The  prop 
erty  in  the  wheat  passed  from  the  plaintiffs  at 
the  time  it  was  delivered  at  the  mill,  and  Hub- 
bard t>ecame  a  debtor,  and  was  bound  to  pity 
for  the  grain  in  flour,  of  the  specified  descrip- 
tion and  quantity.  There  wa«  no  agreement  or 
understanding,  that  the  wheat  delivered  by  the 
plaintiffs  should  be  kept  sepanite  from  other 
grain,  or  that  this  identical  wheat  should  be 
returned  in  the  form  of  flour.  Hubbard  was 
only  to  deliver  flour  of  a  particular  quality, 
and  it  was  wholly  unimportant  whether  it  wan 
manufactured  from  this  or  other  grain.  Jones, 
85*1  Bai!.,  102,  64.  *.\  different  doctrine  was 
laid  down  in  Seymour  v.  Brown,  19  Johns.,  44; 
but  the  authority  of  that  case  has  often  been 
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questioned,  2  Kent,  589;  Story,  Bail.,  193, 194, 
285;  Buff  urn  v.  Merry,  3  Mas.,  478:  and  the  de- 
cision was  virtually  overruled  in  Hurdv.  West, 
7  Cow.,  752,  and  see  p.  756,  n.  The  case  of 
Slaughter  v.  Green,  1  Rand.  (Va.),  3,  is  much 
like  Seymour  v.  Brown.  They  were  both  hard 
cases,  and  have  made  bad  precedents. 

There  was,  I  think,  no  evidence  which 
would  authorize  the  jury  to  find  that  the  flour 
in  question  had  been  delivered  by  Hubbard  to 
the  plaintiffs.  There  certainly  was  no  direct 
evidence  of  that  fact,  and  Hubbard  himself  tes- 
tified expressly  that  there  had  been  no  delivery. 
The  proof  given  by  the  plaintiffs  of  what  Hub- 
bard had  said  to  others  about  the  flour  in  the 
mill,  was  not  necessarily  inconsistent  with  his 
testimony. 

But  if  there  had  been  a  delivery,  so  that  the 
property  in  the  flour  passed  to  the  plaintiffs, 
they  still  labor  under  a  difficulty  in  relation  to 
the  form  of  the  remedy.  Notwithstanding  the 
transfer,  the  property  was  left  in  the  posses- 
sion and  under  the  care  of  Hubbard.  He  was 
a  bailee  of  the  goods,  and  as  such  would  have 
been  answerable  to  the  plaintiffs  for  any  loss 
happening  through  gross  negligence  on  his  part. 
The  defendant  took  the  flour  by  delivery  from 
the  bailee,  who  had  a  special  property  in  it. 
Such  a  taking  is  not  tortious.  Marshall  v.  Da- 
vis, 1  Wend.,  109;  Earl  v.  Camp,  16  Wend., 
570.  The  plaintiffs  should  have  counted  on  the 
detention,  not  on  the  taking  of  the  goods.  Ran- 
dall v.  Cook,  17  Wend..  57:  10  Wend.,  629. 
There  must  be  a  new  trial. 

New  trial  granted. 

Said  to  be  reversed,  but  not  on  points  herein  de- 
cided—2  Barb.,  523,  524. 

Distintfuished-10  Lej?.  Obs.,  279. 

Explained-4  N.  Y.,  81. 

Cited  in-3  Hill,  30:  2  N.  Y.,  157:  4  N.  Y.,  85;  25 
Hun.  273  :  2  T.  &  C.,  382 ;  3  How.  Pr..  88 ;  66  How.  Pr., 
89;  IDuer,  55. 


*THE  PEOPLE  t>.  CASWELL.    [*86 

Indictment  for  Receiving  Stolen  Goods — Conric- 
tion —  Verdict — Form  of. 

Where  In  an  indictment  for  receiving  stolen  ROCK!?, 
the  charjre  was  that  the  prisoner  had  feloniously  re- 
ceived of  an  ill-disposed  person,  to  the  jurors  known 
as  Denian  Boyee.  a  cow.  the  property  of,  etc..  which 
had  then  lately  before  been  stolen  by  the  said  ill-dis- 
posed person,  with  knowledjreof  the  felony. ami  the 
verdict  of  the  Jury  was  that  the  prisoner  was  jruflty 
of  receiving  the  cow  ehartred  in  the  Indictment  as 
stolen  property,  knowing  her  to  be  stolen,  without 
HmlliiK  by  whom  the  property  WHS  stolen,  the  con- 
viction was  held  proper,  and  u  judgment  rendered 
upon  the  verdict  was  affirmed. 

Cltatlons-9Co..  61.  «7  ;  1  Ch.  Cr.  L..  660,  ed.  IfCW;  2 
R.  8..  Sffl,  see.  71. 2d.  ed.;  12  Wend.,  7fl  :  2  East.  P.  C.. 
781,  786;  HUM.  &  My.  Cr.  Cas..  372;  1  Leach.  352.  n.; 
Moscoe  Cr.  Ev..  82. 

ERROR  from  the  Monroe  General  Sessions, 
The  prisoner  was  indicted  for  that  hi-,  on. 
etc.,  at.  etc..  a  cow.  the  property  of  etc..  by  a 
certain  Ill-disposed  person  to  tlie  jurors  afore- 
laid  (i.  e.,  the  grand  jurors),  known  as  Deman 
Boyce,  then  lately  In'fore  feloniously  stolen  of 
tho same  ill  disposed  person  feloniously,  did  re- 
reive,  well  knowing  the  same  to  have  been  fe- 
loniously stolen.  The  prisoner  was  tried,  and 
the  jury  found  him  guilty  "  for  receiving  the 
cow  charged  in  the  fourth  count  of  the  indict 
ment  as  stolen  property,  knowing  her  to  be 
stolen."  The  court  sentenced  him  to  six  months 

102ft 


86 


SUPREME  COURT,  STATE  OF  NEW  YORK.. 


1839 


imprisonment  in  the  county  jail  and  to  pay  a 
fine  of  $150.  The  prisoner  sued  out  a  writ  of 
error,  and  the  cause  was  argued  at  the  last 
term  by, 

Mr.  S.  Stevens,  for  the  prisoner. 

Mr.  S.  Beardsley,  Atty-Oen.,  for  the  peo- 
ple. 

By  the  Court,  Cowen,  -/.  The  first  objec- 
tion is,  that  the  petit  jury  do  not  find  that  the 
cow  was  stolen  by  anyone,  and  certainly  not 
by  an  evil-disposed  person  known  as  Deman 
Boyce  to  the  grand  jury.  This  is  supposed  to 
be  a  material  averment,  which  must  be  found 
as  laid.  The  single  question  is,  whether  it  be 
material  in  making  out  the  crime  of  receiving 
goods,  that  the  thief  should  be  named  or  de 
scribed.  If  it  be  material,  the  verdict  is  de- 
fective; otherwise  not.  In  Mackalley's  case,  9 
Rep.,  61,  67,  the  indictment,  which  was  for 
murder,  charged  that  an  officer  in  executing 
87*]  *his  duty  under  a  sheriff's  precept  par- 
ticularly set  forth,  was  killed  The  jury  found 
that  there  was  no  precept,  but  yet  that  the  of- 
ficer was  acting  in  the  execution  of  his  duty. 
The  verdict  was  held  good  as  finding  the  sub- 
stance of  the  charge,  viz.:  that  the  officer  was 
killed  in  the  execution  of  his  office,  which  was, 
therefore,  murder;  and  the  precept  was  said 
to  be  but  a  mere  circumstance,  not  material 
to  allege  and,  therefore,  it  need  not  be  proved. 
See,  also,  as  to  this  rule,  1  Ch.  Cr.  Law,  559, 
ed.  1836. 

The  Statute  of  Receivers  is  general,  that  it 
shall  be  penal  for  a  man  knowingly  to  receive 
personal  property  stolen  from  another.  2  R.  S., 
567  sec.  71.  2d  ed:  and  see  Hopkins  v.  People, 
12  Wend.,  76.  In  Thomas's  case,  2  East,  P.O., 
781,  the  indictment  was  that  the  prisoner  had 
received  goods  stolen  by  a  person  to  the  grand 
jurors  unknown.  On  conviction  it  was  objected 
that  the  indictment  was  defective  in  not  nam- 
ing the  principal  thief.  The  objection  was 
overruled, the  judges  remarking  "that  the  great 
view  of  the  statutes  was  to  reach  the  receivers 
where  the  principal  thieves  could  not  be  dis 
covered."  In  another  and  later  case,  the  pris- 
oner was  convicted  on  a  like  indictment.though 
the  grand  jury  finding  the  indictment  did  in 
truth  know  the  principal  thief,  for  they  had  be- 
fore returned  an  indictment  against  him  by 
name.  On  the  question  being  submitted  to  the 
judges,  they  held  that  the  second  indictment 
was  not  vitiated  by  that  circumstance;  and 
though  the  knowledge  of  the  grand  jury  was 
in  evidence  on  the  trial,  they  would  not  inter- 
fere. Rex  v.  Bush,  Russ.  &  R.  Cr.  Cas.,  372. 
The  ground  on  which  this  decision  was  made 
is  not  stated.  It  was  certainly  shown  very  sat- 
isfactorily that  the  grand  jury  believed  that  one 
Moreton.whom  they  had  first  indicted  by  name, 
was  the  thief.  The  indictment  of  Bush,  the 
accessory,  is  treated  as  a  second  indictment, 
and  the  judges  say  simply  that  the  finding  of 
the  other  was  no  objection  to  the  second. 

The  receiving  of  stolen  goods  is,  in  its  own 
nature,  an  offense,  if  they  be  known  by  the  re- 
ceiver to  have  been  stolen;  and  if  directly  al 
leged  to  have  been  stolen  by  A,  it  is  difficult  to 
conceive  that  the  prisoner  should  be  able  tode 
88*]  fend  *himself  either  by  proving  that 
they  were  stolen  by  B,  or  the  failure  of  the 
evidence  for  the  prosecution  to  show  a  thief  in 
particular,  so  long  as  the  accused  knew  that 
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they  were  stolen.  The  one  who  delivers  them 
to  him  may  declare  that  they  were  stolen  by 
another,  who  is  desirous  that  his  name  should 
remain  a  secret  from  all  the  world;  yet  if  he 
receive  them,  he  is  as  guilty  as  if  the  deliverer 
had  admitted  himself  to  be  the  thief.  It  can- 
not, therefore,  bean  essential  matter  of  descrip- 
tion that  any  one  in  particular  committed  the 
theft;  and  if  one  be  named,  this  may  be  passed 
over  as  a  mere  circumstance,  as  well,  if  not 
even  on  better  reason  than  the  precept  in  Mack- 
alley's  case.  In  Rex  v.  Pye,  2  East,  P.  C.,  785; 
S.  C..  1  Leach, 352. n.,the  robbery  was  charged 
as  having  been  committed  in  Wilday's  house, 
but  was  not  proved  to  have  been  committed 
there;  and  such  proof  was  held  to  be  unneces- 
sary. See,  also,  Rose.  Cr.  Ev.,  82,  and  cases 
cited.  We  think,  on  the  whole,  that  enough 
was  found  by  the  jury  in  the  court  below  to 
make  out  a  complete  offense. 

An  exception  is  taken  to  the  indictment;  but 
it  follows  that  if  it  be  unnecessary,  as  we  think 
it  is,  even  to  name  the  thief,  then  in  whatever 
way  be  may  be  described  by  the  indictment,  it 
cannot  be  complained  of  as  defective.  It  may 
be  rejected  as  surplusage. 

The  judgment  of  the  court  below  must  be  af- 
firmed. 

Cited  in-43  Cal.,  200. 


BARNARD  ET  AL  v.  VIELE  ET  AL. 

Practice — Bail-Bond. 

A  bail-bond  must  be  conditioned  that  the  defend- 
ant will  appear  by  putting  in  special  bail  within  20 
days  after  the  return  day,  etc.,  in  the  terms  pre- 
scribed by  the  Revised  Statutes,  or  it  will  be  void;  a 
bond  in  the  form  used  under  the  old  statute  is  a 
nullity. 

Citations— 1  R.  L..  423,  sec.  13 :  2  R.  S.,  288,  sec.  59. 

"HEMURRER  to  declaration.  The  plaintiffs 
jJ  declared  upon  a  bail-bond  executed  by  the 
defendants,  to  relieve  Viele,  one  of  the  defend- 
ants, from  an  arrest  on  a  capias  ad  reaponden- 
dum.  In  the  declaration  the  condition  of  the 
bond  was  stated  to  be,  that  Viele  "should  ap- 
pear in  a  certain  action  commenced  by  the  said 
writ  by  putting  in  special  bail  *within  [*89 
twenty  days  after  the  return  day  specified  in  the 
said  writ,  according  to  the  custom  of  our  said 
court."  The  defendants  craved  oyer  of  the 
bond,  and  after  setting  it  forth,  by  which  it  ap- 
peared that  the  condition  thereof  was,  that 
Viele  "should  appear  before  our  justices,  etc., 
at  the  capitol,  etc.,  on  the  third  Monday  of 
October  next,  to  answer  unto  Henry  Barnard, 
etc.,  in  a  plea  of  trespass;  and  also  to  a  bill  of 
the  said  plaintiffs  for  a  certain  debt  of  $155, 
against  the  said  Samuel  D.Viele.toiheir  damage 
of  $300,  according  to  the  custom  of  our  s-aid 
court  before  our  ~said  justices  then  and  and 
there  to  be  exhibited,"  put  in  a  demurrer. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
bond  is  void,  not  being  conformable  to  the 
Statute  2  R.  S.,  348,  sec.  11,  which  requires 
that  the  bond  shall  be  conditioned  that  the  de- 
fendant will  appear  by  putting  in  special  bail 
within  20  days  after  the  return  day  specified  in 
the  writ,  and  by  perfecting  such  bail  if  re- 
quired, according  to  the  rules  and  practice  of 
the  court.  The  change  in  the  statute  from  what 
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it  formerly  was,  is  not  accidental,  but  inten- 
tional, as  is  manifest  from  the  revisers'  notes, 
3  R.  S.,  720.  But  if  this  be  not  so,  the  decla 
ration  is  bad  in  setting  forth  a  condition  variant 
from  the  condition  of  the  bond. 

Mr.  S.  Stevens,  for  plaintiff.  The  bond  is 
good.  It  requires  nothing  inconsistent  with 
the  statute.  The  construction  given  to  bonds 
similar  to  that  taken  in  this  case  has  always 
been,  that  putting  in  bail  within  20  days  after 
the  return  day  was  a  performance.  The  stat- 
ute, therefore,  was  substantially  complied  with, 
and  that  is  enough.  12  Wend.,  306;  10/ti..370. 
It  is  not  necessary  to  declare  in  the  very  terms 
of  the  condition;  if  a  bond  be  declared  upon 
according  to  its  legal  effect  it  is  sufficient.  4 
Miiule  &  S.,  338;  4  Com.  L.  R.,  431;  14  /d.,166. 

By  the  Court,  Nelson,  Ch.  J,  The  demurrer 
is  well  taken  The  statutes  prescribe  the  terms 
of  the  condition  of  the  bail  bond,  and  it  must 
be  complied  with.  It  differs  from  the  old  stat- 
ute 1  R.  L.,  423,  sec.  18.  Although  the  terms 
9O*J  *prescribed  in  the  new,  were  before,  ac- 
cording lo  the  practice  of  the  court,  necessarily 
to  be  complied  with  in  performing  the  condi- 
tion of  the  old  bond  and,  therefore,  the  old  and 
new  conditions  would  seem  to  be  in  legal  effect 
the  same,  still  the  terms  are  now, by  the  statute, 
to  be  expressed  in  the  condition.  The  Leiri*!*- 
ture  may  have  thought  this  useful,  as  advising 
the  parties  distinctly  what  is  essential  to  per- 
formance— an  idea  suggested  by  the  revisers, 
and  which,  doubtless,  led  to  the  change. 

We  may  regret  the  departure  from  a  form 
and  usage  which  had  been  so  long  in  existence 
for  theattainmentof  so  unimportant  an  object, 
but  this  affords  no  ground  for  disregarding  a 
positive  enactment.  Besides,  another  section 
of  the  Revised  Statutes,  2  R.  S..  286,  sec.  59, 
is  very  explicit,  that  no  sheriff  or  other  officer 
shall  take  any  bond,  etc.,  by  color  of  his  of- 
fice, in  any  other  manner  than  such  as  are  pro- 
vided by  law;  and  if  he  does,  it  is  declared  that 
the  bond  shall  be  void. 

Judgment  for  defendants. 

Cited  in-80  N.  Y.,  309 ;  84  N.  Y..  235 ;  29  Hun,  74 ; 
48  Barb..  71. 


HANNA*.  MILLS  &  HOOKER. 

v— Special  Agreement  to  Take  Note  or  Kill— 
lireack  —  Remedy  —  .Venture  of  Damage*— 
Pleading  and  Practice — Kvidence. 

wii'-n-  goods  are  sold  to  bo  paid  for  by  a  note  or 
bill  payable  at  a  future  day,  which  Is  not  delivered 
according  to  the  terms  of  sale,  the  vendor  may  sue 
immediately  for  a  breach  of  the  *p<-Hal  agreement 
ami  recover  us  damages  the  whole  value  of  the 
-.  allowing  a  reflate  of  Interest  during  the  stip- 
ulated credit:  be  cannot  however,  umintain  <iMtumj>- 
*»/  on  the  common  counts  until  the  credit  has  ex- 
pired. 

A  declaration  averring  a  sale  of  goods  to  be  paid 
for  by  a  note  of  the  purchaser  with  an  Indorser  sat- 
isfactory to  the  vendor,  is  not  supported  i-v  proof, 
that  the  goods  were  sold  at  auction  on  a  notice*  in 
this  form:  "Terms  of  sale— over  $100,  six  months  - 
satisfactory  notes,"  without  evidence  that  satisfy 
tory  note*  according  to  mercantile  usage,  moan 
notes  with  satisfactory  Indomers. 

In  amuimpfU  whore  mm  omumj>»tt  and  payment 
are  pleaded,  and  the  jury  pass  upon  the  first  plea 
nmling  a  verdict  for  the  plaintiff,  error  will  not  lie 
for  thu  omission  to  pass  upon  the  second. 


ntatinra-4  Wend..»):  13  Wend..  4»;  4 
3llos.  &P..50;  OEaat,  4IW;  3  Camp.,  3». 
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ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  auumpnt 
by  Mills  and  Hooker  against  Hanna.  The 
plaintiffs  in  the  first  count  of  the  declaration 
*set  forth  a  special  agreement  made  Mar.[*9 1 
9.  1836,  by  which  the  defendant,  in  considera- 
tion that  the  plaintiffs  would  sell  and  deliver 
to  him  certain  goods  of  the  value  of  $1.477.93, 
undertook  and  promised  to  pay  the  plaintiffs 
for  the  goods  by  a  promissory  note  to  be  made 
by  the  defendant  for  the  said  sum  of  money, 
bearing  date  Mar.  9,  1836,  payable  6  months 
after  date  to  the  order  of  and  indorsed  by  a 
person  who  should  be  satisfactory  as  such  in- 
dorser  to  the  plaintiffs.  Averment  that  the 
goods  were  delivered  on  the  same  day  and  the 
note  demanded,  but  not  given,  etc.  Thesecond 
count  was  on  a  like  sale  of  goods  to  the  amount 
of  $240.80  Mar.  24,  1836.  The  declaration  also 
contained  the  common  counts  for  goods  sold 
and  delivered,  etc.  The  suit  was  commenced 
Apr.  28,  1838.  The  pleas  were  non  a*»ump#it, 
and  payment.  On  the  trial  the  plaintiffs  proved 
the  sale  and  delivery  of  the  two  parcels  of 
goods.  The  sales  were  at  auction, and  the  terms 
thereof,  as  expressed  on  the  sales  book,  were  as 
follows:  "Terms  of  sale.over  $100— six  mouths, 
satisfactory  notes."  The  plaintiffs'  clerk  tes- 
tified that  the  goods  were  delivered,  and  that 
he  called  on  the  defendant  and  demanded  his 
notes  with  satisfactory  indorsers  according  to 
the  terms  of  sale.  The  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  proof  of  the 
terms  of  sale  did  not  support  the  declaration. 
The  motion  was  overruled,  and  the  defendant 
excepted.  The  jury,  as  appears  from  the  rec- 
ord, found  that  the  defendant  did  undertake, 
etc.,  and  assessed  the  plaintiffs'  damages  at 
$1.730.06;  but  did  not  pass  upon  the  issue 
taken  on  the  plea  of  payment.  Judgment  hav- 
ing been  rendered  for  the  plaintiffs,  the  defend- 
ant sued  out  a  writ  of  error. 

Mr.  3.  Stevens,  for  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  defendants  in 
error. 

By  the  Court,  Bronson,  J.     Several  objec- 
tions are  taken  to  this  judgment. 

1.  It  is  said  that  the  jury  did  not  pass  upon 
the  issue  on  the  plea  of  payment.  The  verdict 
is  only  informal— not  "defective  in  sub-  [*92 
stance.  Payment  might  have  been  given  in 
evidence  under  the  general  issue,  as  well  as 
under  the  special  plea;  imd  if  it  was  proved, the 
jury  could  not  have  found  for  the  plaintiffs  on 
non  astumprit.  The  jury  have,  therefore,  in 
effect,  though  not  in  form,  posted  upon  both 
issues.  I^ate  v.  Mernlb.  8  Wend..  268.  This  is 
not  like  the  case  of  Il»ynt»n  v.  Page,  18  Wend., 
425,on  which  the  plaintiff  in  error  relies.There 
the  jury  in  an  action  of  replevin  found  for  the 
plaintiff  on  the  plea  of  non  cepit, without  taking 
any  notice  of  another  plea,  of  property,  in  a 
thi'nl  person,  and  Justifying  the  taking  under 
an  attachment.  This  matter  could  not  have 
been  given  In  evidence  under  the  plea  of  non 
ceptt ;  and  the  second  Nsue  WHS  not  at  all  in- 
volved in  the  first.  It  might  very  well  bo  tli:it 
j  the  defendant  took  the  jrood*.  and  that  he  hud 
I  a  right  to  do  so,  Ixn-aune  they  tolnnged  to  the 
third  person  against  whom  he  had  an  attach- 
ment. The  verdict  did  not  RO  to  the  question 
of  property  In  the  goods — neither  directly,  nor 
by  necessary  Implication;  and  consequently, It 
.;-,  l  «.-•:, 
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could  not  authorize  a  judgment  for  the  plaint- 
iff. But  here  the  verdict,  though  informal, 
covers  the  whole  ground. 

2.  When  goods  are  sold  to  be  paid  for  by  a 
note  or  bill  payable  at  a  future  day,  and  the 
note  or  bill  is  not  given,  the  vendor  cannot 
maintain   assumpsit  on  the  general  count  for 
goods  sold  and  delivered,  until  the  credit  has 
expired  ;  but  he  can  sue  immediately  for  a 
breach  of  the  special  agreement.     4  East,  147; 
8  Bos.  &  P.,  582;  9  East,  498;  3  Camp.,  329.  In 
such  an  action  he  will  be  entitled  to  recover  as 
damages  the  whole  value  of  the  goods, unless, 
perhaps,  there  should  be  a  rebate  of  interest 
during  the  stipulated  credit.  The  cases  referred 
to  by  the  counsel   for  the  plaintiff  in   error 
give  no  countenance  to  the  argument  in  favor 
of  a  different  rule  of  damages.     The  right  of 
action  is  as  perfect  on  a  neglect  or  refusal  to 
give  the  note  or  bill.as  it  can  be  after  the  credit 
has  expired.     The  only  difference  between  su- 
ing at  one  time  or  the  other.relates  to  the  form 
of  the  remedy ;  in  the  one  case  the  plaintiff 
must  declare  specially,  in  the  other  he  may  de- 
clare generally.  The  remedy  itself  is  the  same 
93*]  in  both  cases.     The  damages  are  *the 
price  of  the  goods.  The  party  cannot  have  two 
actions  for  one  breach  of  a  single  contract;  and 
the  contract  is  no  more  broken  after  the  credit 
expires  than  it  was  the  moment  the  note  or  bill 
was  wrongfully  withheld. 

3.  According  to  the  terms  of  sale,  the  pur- 
chaser was  to  pay  for  the  goods  by  a  satisfac- 
tory note.  The  contract  laid  in  the  declaration 
is  to  pay  for  the  goods  by  a  note  to  be  made  by 
the  purchaser,  payable  to  the  order  of  and  in- 
dorsed by  a  person  who  should  be  satisfactory 
as  such  indorser  to  the  vendor.     It  is  not  im- 
probable that  persons    acquainted    with   the 
course  of  this  business  may  have  understood 
the  terms  of  sale  as  the  pleader  has  expounded 
them.     But  there  was  no  proof  that  the  words 
had  acquired  any  peculiar  meaning  among  mer- 
chants, and  I  am  unable  to  say  that  a  satisfac- 
tory note  necessarily  means  either  a  note  of  the 
vendee  or  an  indorsed  note.     For  aught  I  can 
see,  the  note  of  a  third  person  of  undoubted 
solvency, or  a  note  of  the  vendee  with  sufficient 
sureties,  would  have  been  a  performance  of  the 
contract  of  sale.     Much  as  we  may  regret  the 
necessity  of  reversing  the  judgment  on  this 
narrow  ground,  I  think  the  objection  that  the 
proof  did  not  support  the  declaration  cannot  he 
got  over.     The  defendant  will  probably  gain 
nothing  in  the  end  by  the  writ  of  error.     The 
costs  will  be  ordered  to  abide  the  event.and  on 
another  trial  the  plaintiffs  may  be  able  to  help 
out  their  case  by  further  evidence, or  the  court 
may  allow  such  an  amendment  as  will  avoid 
the  question  of  variance. 

Judgment  reversed. 

Cited  in— 3  Abb.  App.  Dec..  55 ;  2  Trans.  App.,  249; 
6  How.  Pr.,  492 :  43  How.  Pr.,  480 ;  6  Abb.  N.  S.,  394: 
3  McLean,  554;  26  Cah,  22;  21  Minn.,  377. 


94*]        *FOSTER  ».  NEWLAND. 

Assignment  of  Chose  in  Action — Admission  of 
Debtor — Estoppel. 

Where  a  debtor  admits  to  a  third  person  an  exists 
ing  balance  due  from  him  on  a  bond  or  other  chose 
in  action,  and  upon  the  strength  of  such  admission 
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such  person  takes  an  assignment  of  the  bond  or  other 
chose  in  action,  the  debtor  in  a  suit  subsequently 
brought  for  the  recovery  of  such  balance  is  estopped 
from  showing  a  claim  against  the  original  creditor, 
for  the  purpose  of  reducing  the  amount  of  recov- 
ery, although  the  assignment  was  taken  for  a  pre- 
cedent debt. 

Citations-Addis.,  155:  2  Yeates.541 ;  14  Serg.  &  R... 
304 ;  1  B.  &  Adol.,  142 ;  12  Wend.,  598-601 ;  3  Carr.  & 
P..  136 ;  8  Wend..  433. 

THIS  was  an  action  of  debt,  tried  at  the  Sar- 
atoga Circuit,  in  Dec.,  1837,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  upon  a  bond  bearing 
date  Mar.  31,  1832,  executed  by  the  defendant 
in  the  penal  sum  of  $2,500,containing  a  recital 
that  the  defendant  had  on  that  day  bought  of 
the  plaintiff  a  lot  of  land  for  $1,250;  that  there 
was  a  mortgage  upon  the  land  executed  by  the 
plaintiff;  and  that  there  were  three  notes,  for 
the  payment  of  which  the  defendant  was  bound 
as  surety  for  the  plain  tiff — and  conditioned  that 
the  defendant  would  pay  to  the  plaintiff  such 
sum  as  should  remain  due  to  the  plaintiff  after 
the  settlement  and  discharge  of  the  mortgage 
and  notes  above  referred  to.  After  setting 
forth  the  bond  with  its  recital  and  condition, 
the  plaintiff  averred  that  after  the  settlement 
and  discharge  of  the  mortgage  and  notes,  there 
remained  due  the  sum  of  $300,  and  concluded 
with  the  usual  breach  of  non  payment.  The 
defendant  pleaded  nil  debet,  and  gave  notice 
of  set-off.  On  the  trial  of  the  cause  a  witness 
was  called  on  the  part  of  the  plaintiff,  who' 
testified  that  Mar.  25.  1834,  he  took  an  assign- 
ment of  the  bond  declared  upon  ;  that  pre- 
vious to  taking  such  assignment,  he  called 
upon  the  defendant  and  informed  him  that  the 
obligee  was  indebted  to  him  (the  witness)  in  the 
sum  of  $150,  and  proposed  to  assign  the  bond 
in  question  to  him,  and  asked  the  defendant 
whether  that  sum  was  due  upon  the  bond  ?  That 
the  defendant  answered  that  the  sum  of  $150 
was  due  thereon, over  and  above  the  mortgage- 
then  in  controversy,  *and  advised  the  [*95 
witness  to  take  the  assignment.  The  witness 
stated  that  relying  upon  such  assurance  of  the 
defendant,  he.on  the  same  day,  took  an  assign- 
ment of  the  bond,  and  held  the  same  until  the 
morning  of  the  day  on  which  he  was  then  tes- 
tifying, when  he  assigned  his  interest  in  the 
bond  to  a  third  person,  who  it  was  shown  had 
indemnified  the  witness  against  his  liability  to 
costs  in  this  action.  This  witness  further  tes- 
tified that  a  decree  had  been  made  by  the  Vice- 
Chancellor  which  disposed  of  the  mortgage  and 
left  a  balance  of  $600  or  $700  due  upon  the 
bond.  That  an  appeal  from  such  decree  had, 
however.been  taken, and  was  still  pending. The 
plaintiff  having  rested,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  no  evidence 
had  been  given  showing  that  the  mortgage  and 
notes  mentioned  in  the  condition  of  the  bond 
had  been  settled. The  judge  decided  that  enough 
had  been  shown  to  authorize  a  verdict  for  $150, 
with  the  interest  thereof.and  therefore  refused 
to  nonsuit  the  plaintiff.  The  defendant  then 
offered  to  prove  a  set-off  against  the  nominal 
plaintiff, which  the  judge  held  to  be  inadmissi- 
ble,and  the  jury  under  his  direction  found  for 
the  plaintiff  with  $189.29  damages,  and  six 
cents  costs  The  defendant  asks  for  a  new  triaL 

Mr.  N.  Hill,  Jr.,  for  defendant. 

Mr.  A.  C.  Paige,  for  plaintiff. 
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By  the  Court,  Cowen,  J.  The  only  point 
seriously  insisted  on  is,  that  a  settlement  of 
the  mortgage  and  notes  was  a  condition  to  the 
plaintiff's  right  of  recovery,  and  that  such  set- 
tlement was  not  proved.  The  amount  of  the 
defendant's  admission  was  that  there  was  more 
than  $150  due,  over  and  above  the  mortgage 
which  was  then  in  controversy.  This  clearly 
imported  that  the  notes  were  settled  and  paid; 
and  after  what  the  defendant  said  to  Ellsworth, 
the  assignee  who  acted  upon  the  representation, 
he  is,  we  think,  estopped  to  deny  that  so  much 
is  due,  absolutely  and  presently.  Ellsworth 
became  an  assignee  on  the  faith  of  what  the  de- 
fendant said;  and  there  are  numerous  cases 
96*]  that  after  thus  taking  *an  assignment 
upon  the  faith  of  what  the  debtor  says,  as  to 
the  validity  or  balance  or  other  circumstance  of 
the  claim,  he  is  estopped  to  impeach  it  by  set-off, 
payment,  or  even  by  showing  that  it  arose  on  an 
illegal  consideration.  Buchanan  v.  Taylor,  Ad- 
dis, 155;  Carnes  v.  Field,  2  Yeates,  541;  Wea- 
ver v.  JTCord,  14  Serg.  &  R  ,  304;  Davison  v. 
Franklin,  1  Barn.  &  Ad.,  142.  There  was  no 
pretense  of  mistake  or  fraud;  and  the  defend- 
ant's language  might  be  taken  as  waiving  a 
formal  settlement  of  the  mortgage.  It  is  like 
an  indorser  waiving  notice  of  dishonor.  Though 
he  may,  if  be  choose,  insist  upon  it  as  a  condi- 
tion, he  shall  not  be  heard  to  do  so,  after  he 
has  with  full  knowledge  of  all  the  facts  prom- 
ised to  pay. 

AH  Ellsworth's  rights  passed  to  T.  Palmer. 
It  is  true  that  the  assignment  was  taken  by 
Ellsworth  as  security  for  a  pre  existing  debt  ; 
and  that  may,  according  to  the  doctrine  which 
prevails  in  this  court,  with  regard  to  commer- 
cial paper,  be  said  to  detract  from  the  bona 
fide*  of  the  purchase.  Bk.  v.  Worthington,  12 
Wend.,  598-601.  To  conclude  the  defendant  in 
the  latter  case.the  assignee  must  part  with  some 
right  on  the  credit  of  the  paper.  The  doctrine 
has  never  been  extended  to  the  transfer  of  a 
chose  in  action  specially  accepted  on  the  faith 
of  an  admitted  debt  at  the  time;  and  it  ought 
not  to  be.  At  such  a  rate  an  assignee  can 
never  be  safe  in  taking  paper  to  secure  a  pre- 
vious debt.  He  tells  the  defendant  bis  object, 
who  replies:  "Yes,  the  paper  was  on  good 
consideration  and  valid, and  all  obstacles  to  pay- 
ment are  removed.  Take  it  as  security."  What 
is  this  but  promising  on  an  original  considera- 
tion to  pay;  what  is  it  but  saying:  "If  >ou  will 
take  an  assignment,  I  will  be  bound?"  The  as- 
signment is  taken,  an  action  brought  and  costs 
incurred  ;  and  it  would  be  to  sanction  the 
sheerest  fraud,  were  we  then  to  allow  a  de- 
fense. The  cases  are  numerous,  and  go  on  the 
ground  of  an  estoppel  in  pain.  The  defendant 
draws  the  plaintiff  into  a  series  of  action  and 
expense,  and  meets  him  at  the  trial,  with  the 
declaration  that  all  be  said  wax  fal-i-,  there- 
fore the  plaintiff  must  lose  bis  security  and  pay 
the  costs.  In  Hall  v.  White,  3  Carr.  &  P.,  188. 
the  defendant  had  admitted  to  the  plaintiffs 
97*]  *that  he  had  their  deeds  in  hie  pomes- 
sion.  In  detinue,  the  defendant  proposed  to 
show  that  the  deeds  never  had  been  in  his  pos- 
session.  Best.  Ch.  J.,  held  that  he  wu  es- 
topped  on  the  ground  that  lii~  admission  had 
lea  the  plaintiffs  into  the  suit;  and  he  directed 
a  verdict  for  such  damages  as  Hbould  compel 
the  defendant  to  surrender  the  deeds.  There 
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are,  I  venture,  a  dozen  cases  to  the  same  ef- 
fect. I  will  only  say  they  all  quadrate  with 
sound  legal  morals.  See  Wettand  Canal  Co., 
v.  Hathaway,  8  Wend.,  483. 

Indeed,  the  learned  counsel  who  argued  for 
the  defendant  hardly  denied  the  general  posi- 
tion that  the  plaintiff  is  entitled  to  the  $150; 
but  he  strenuously  insisted  that  the  action  is 
premature,  that  although  that  sum  is  due,  yet 
it  is  debit  urn  in  prcesenti,  solvendum  in  future . 
That  the  right  to  demand  payment  hangs  on  a 
condition  not  yet  fulfilled:  the  settlement  both 
of  the  mortgage  and  notes.  It  is  an  answer 
that  the  notes  are  literally  settled,  and  the  mort- 
gage substantially  so.  The  defendant  says 
"  the  latter  has  been  repudiated  in  the  vice- 
chancery;  but  if  it  be  restored  on  appeal,  there 
is  still  $150  due,  over  and  above  the  mortgage. 
It  is  ascertained  to  be  out  of  the  way;  it  can 
never  touch  me  as  to  that  sum."  This  is  set- 
tling to  all  substantial  purposes  at  least;  the 
money  is  admitted  to  be  due  at  all  events,  and 
no  time  insisted  on.  Surely  the  condition  is 
not  confined  to  a  technical  instmul  computas- 
sent.  The  meaning  of  the  contract  is  that  the 
defendant  shall  not  be  obliged  to  pay  for  the 
land  twice,  viz. :  to  the  plaintiff  and  also  to 
Thompson.  He  agrees  with  the  assignee  in  ef- 
fect, that  the  mortgage  shall  be  considered  as 
settled  so  far  as  to  fix  the  small  balance  for 
which  the  assignment  is  taken ;  and  the  judge 
by  limiting  the  recovery  to  that  balance,  se- 
cured him  against  all  injury. 

New  trial  denied. 

Held  nbiUr-3  Leg.  Obg.,  108. 

Cited  ln-1  Hill,  555 ;  2  N.  Y.,  281 ;  3  Barb.,  825 ;  87 
Barb.,  KB ;  2  T.  &  C.,  429.  n. 


*WEBB  v.  BINDON  &  McCRADY.  [*98 

Sale  of  Lands  under  Execution — Reconveyance — 
Champerty — Statute  of— Adverse  Possession — 
Admitsibility  of  Evidence. 

Where  lands  were  sold  uqder  an  execution  and  the 
property  conveyed  by  tin-  sheriff  to  the  purchaser, 
who  sold  the  same  to  a  third  person,  who  recon- 
veyed  the  premises  to  the  first  purchaser,  it  was 
held,  that  tne  last  deed  was  not  void  for  champerty, 
although  the  grantor  in  the  same,  at  the  time  of  the 
execution,  was  not  In  the  actual  possession  of  the 
lands,  they  being  at  the  time  the  subject  of  eontro- 
veray  by  suit  In  court,  the  grantor  having  brouirht 
ejectment  for  the  recovery  of  the  lands— this  decls- 

i  Ion  being  made  on  the  principle  that  the  defendants 

I  were  qun*i  tenants  of  the  grantor,  and  could  not  IK; 
deemed  to  hold  adversely. 

Evidence  to  show  that,  nt  the  time  of  the  recon- 
veyance, the  suit  brought  by  the  grantor  had  been 
settled  and  was  ended,  «  us  held  to  be  ailinlsalMe. 

I  notwithstanding  the  production  of  a  record  on  the 
other  tide  that  the  milt  wa»  pending;  and  further, 
that  such  evidence  did  not  contradict  the  record. 

It  seems,  that  by  the  alteration  nf  the  Statute  of 
Cham pcrty, the  taking  of  a  conveyance  from  a  party 
In  poMemfnn  of  lands,  the  subject  of  controversy  by 

!  suit  In  court  Is  no  longer  forbidden. 

i     Citations— 2  It.  8..  API.  «ec.  5:  8  Johns..  47V :  1  K.  s.. 
T:«'.  *•<•.  147:    ICaJ..  188;  10  Johns..  51.  223,282;   Phil. 
<  Bv.,  JB3. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Clinton  Circuit  in  Jan..  1838.  before  the 
Hon.  John  Willnrd,  one  of  the  Circuit  Judge*. 
The  plaintiff.  Mar.  11.  1H29.  obtained  a  judg- 
ment agninHt  Joseph  Bindon.for  $521.63.  which 
was  revived  by  afirtfaeia*  agninftt  the  defend- 
1  ants  in  this  -uit,  alleging  them  to  be  devisees 
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of  the  defendant  in  the  original  judgment.  The 
judgment  roll  on  the  scire  facias  being  docket- 
ed Nov.  15,  1833.  An  execution  was  issued  re- 
citing both  judgments,  and  the  premises  in 
question  in  this  cause  were  sold  at  public 
vendue  and  bought  in  by  the  plaintiff,  to  whom 
the  sheriff  of  Clinton,  Apr.  15,  1835,  executed 
a  deed  of  the  premises.  On  the  day  of  receiv- 
ing such  deed,  the  plaintiff  conveyed  the  prem- 
ises to  one  Ralph  Rawdon,  who,  Aug.  28, 
1837,  reconveyed  them  to  the  plaintiff.  This 
action  was  commenced  Oct.  14,  1837.  The 
plaintiff  having  rested, the  defendants  produced 
the  exemplification  of  the  record  of  a  judg- 
ment in  an  action  of  ejectment  brought  by 
Ralph  Rawdon  against  the  now  defendants,  in 
May,  1835,  for  the  recovery  of  the  identical 
premises  claimed  in  the  present  action.  From 
JJ9*]*that  record  it  appeared  that  the  defend- 
ants put  in  a  demurrer  to  the  plaintiff's  dec- 
laration; that  an  imparlance  was  granted  until 
October  Term,  1837,  when  judgment  was  en- 
tered against  the  plaintiff  for  not  joining  in 
demurrer,  and  costs  awarded  against  him.  This 
record  was  filed  Nov.  22.  1837.  The  defend- 
ants also  proved  that  the  now  plaintiff  had 
knowledge  of  the  pendency  of  the  suit  in  favor 
of  Rawdon.  To  rebut  the  whole  of  this  evidence 
the  plaintiff  offered  to  prove  that  the  suit  in  fa- 
vor of  Rawdon  was  settled  and  ended  previous 
to  the  conveyance  from  Rawdon  to  him.  The 
judge  viewing  such  evidence  as  contradicting 
the  record  produced,  refused  to  receive  it.  The 
defendants  now  insisted  that  the  deed  from 
Rawdon  to  the  plaintiff  was  void  for  champerty, 
it  having  been  executed  during  the  pendency 
of  the  suit  brought  by  Rawdon.  A  verdict  was 
thereupon  entered  for  the  plaintiff  subject  to 
the  opinion  of  this  court. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  A.  Taber,  for  defendants. 

By  the  Court,  Nelson,  Oh.  J.  The  Statute 
2  R.  S.,  691,  sec.  5,  declares,  that  if  any  per- 
son shall  take  a  conveyance  of  lands  from  any- 
one not  being  in  the  possession  thereof,  while 
they  are  the  subject  of  controversy  by  suit  in 
court,  knowing  the  pendency  of  such  suit.and 
that  the  grantor  was  not  in  possession  of  such 
lands,  he  shall,  upon  conviction,  be  deemed 
guilty  of  a  misdemeanor.  This  is  an  alteration 
of  the  old  statute,  or  at  least  of  the  construc- 
tion put  upon  it,  so  far  as  it  does  not  prohibit 
a  conveyance  by  a  person  in  possession  of  the 
premises.  8  Johns.,  479.  He  may  now  con- 
vey, notwithstanding  the  suit  pending.  1  R. 
S.,  739,  sec.  147,  provides  that  every  grant  of 
lands  shall  be  absolutely  void,  if  at  the  time  of 
the  delivery  thereof  such  lands  shall  be  in  the 
actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor.  A  deed  in 
violation  of  the  5th  section  above  referred  to 
1OO*]  would  be  void  at  common  law,  the*act 
being  in  violation  of  a  penal  statute;  and  if  the 
conveyance  to  the  plaintiff  comes  within  it,  it 
cannot  be  upheld,  though  it  should  be  conced- 
ed not  to  be  within  the  general  provision  of 
section  147.  That  section  (147),  however,  be- 
ing in  part  materia,  may  aid  us  in  the  interpre- 
tation of  the  other  ;  and  looking  at  both,  I  am 
inclined  to  think  that  section  5  does  not  apply 
where  the  person  in  possession  does  not  hold 
adversely  to  the  grantor. 
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There  is  no  reason  or  principle  of  public  pol- 
icy that  should  prohibit  the  landlord,  or  those 
holding  that  relation  to  the  occupant,  from  go- 
ing into  the  market  with  the  property, pending 
a  suit  to  oust  him.  To  extend  to  a  disloyal  ten- 
ant the  benefit  of  the  5th  section, would  enable 
him  to  avail  himself  of  his  own  wrong,  and 
multiply  its  injurious  effects  upon  his  landlord. 
Indeed,  the  possesbion  of  the  tenant  is,  for 
many  purposes,  that  of  the  landlord,  and  the 
case, therefore,  does  not  come  fully  within  the 
words  of  the  statute.  In  this  case, though  the 
defendants  were  not  strictly  tenants  of  Raw- 
don, they  were  quasi  tenants  at  will,  and  could 
not  dispute  his  title.  1  Cai.,  188  ;  10  Johns., 
223,  292. 

The  pendency  of  the  suit  by  Rawdon  against 
the  defendants  was  proved  by  the  record  ;  in 
answer  to  which  the  plaintiff  offered  to  show 
that  it  was  in  fact  settled  before  the  reconvey- 
ance. The  deed  bears  date  Aug.  28,1837,  and 
the  judgment  against  Rawdon  was  entered  in 
October  Term  of  that  year.  It  may,  I  think, 
be  doubted  whether  the  proof  offered  went  to 
impeach  the  verity  of  the  record  within  the 
meaning  of  the  rule.  Phil.  Ev.,  223;  10  Johns., 
51.  The  action  may  have  been  terminated  by 
settlement  of  the  parties  previous  to  the  recon- 
veyance, consistent  with  the  subsequent  entry 
of  the  judgment.  It  is  not,  however,  impor- 
tant to  express  an  opinion  on  this  point. 

[The  verdict  having  been  entered  in  a  man- 
ner which,  in  the  opinion  of  the  court,  would 
not  give  the  plaintiff  as  great  an  interest  as  he 
was  entitled  to,  The  Court,  instead  of  ren- 
dering judgment  for  the  plaintiff,  ordered  a 
new  trial.] 

Cited  in— 37  N.  Y.,  656;  5  Trans.  App..  197;  14  Barb., 
460;  2  Kob.,  495. 


*LINCOLN  9.  CRANDELL  ET  AL.  [*1O1 

Personal  Liability  of  Agents,  Trustees,  etc. — On 
Contracts  under  Seal  Made  in  Their  Individual 
Characters — Parol  Evidence,  Inadmissible. 

Where  parties  enter  into  a  contract  under  seal  in 
their  individual  characters,  not  describing1  them- 
selves as  trustees,  agrente  or  a  committee,  they  are 
personally  responsible,  although  they  in  fact  con- 
tract as  a  committee  in  anticipation  of  the  incorpo- 
ration of  a  literary  institution— parol  proof  is  not 
admissible  in  such  case  to  show  that  it  was  not  in- 
tended that  they  should  be  personally  liable. 

A  UESTION  of  parties.  In  contemplation  of 
v£,  obtaining  an  Act  of  incorporation  of  a  lit- 
erary association  to  be  called  the  De  Ruyter 
Institute,  in  the  County  of  Madison,  a  meeting 
was  held  of  persons  called  the  directors  of  the 
institute  Oct.  15,  1835,  at  which  a  committee 
was  appointed  to  superintend  the  erection  of 
an  edifice  for  the  purposes  of  the  Institute.con- 
sisting  of  Henry  Crandell,  Perry  Burdick.  L. 
B.  Goodwin,  E.  D.  Jenks  and  Ira  Spencer. 
Feb.15,1836,  a  contract  was  drawn  up  between 
those  five  last  named  persons  on  the  one  part, 
and  the  plaintiff  on  the  other,  by  which  the 
plaintiff  agreed  to  do  the  mason  work  in  the 


NOTE.— Principal  and  agent— Personal  liability  of 
agent  on  contracts  made  by  him  in  his  own  name. 
Stone  v.  Wood,  7  Cow.,  453,  note ;  Taft  v.  Brewster, 
9  Johns.,  334,  note. 
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erection  of  a  building  92  feet  in  length,  64  feet 
in  width  and  of  the  height  of  4  stories,  and  the 
other  parties  agreed  to  compensate  him  accord- 
ing to  certain  terms  specified  in  the  contract. 
The  contract  puported  to  be  by  the  parties  in 
their  individual  characters.  On  the  day  the 
contract  was  drawn  up  it  was  signed  by  the 
plaintiff  and  by  Goodwin,  and  left  in  the  care 
of  the  person  who  drew  it  up.  Mar.  30,  1836, 
the  Institute  was  incorporated,  and  the  five 
above  named  persons  together  with  seven  oth- 
ers were  constituted  by  the  Act  the  first  Board 
of  Trustees.  June  2,  1836,  there  was  a  meeting 
of  the  Board  of  Directors,  at  which  the  build- 
ing committee  presented  their  contracts  for  ap 
proval,  which  were  approved  by  a  resolution 
of  the  Board.  On  the  same  day  the  contract 
wasobtained  from  the  depository, by  Goodwin, 
and  subsequently  returned  with  the  signatures 
of  Crandell,  Burdick  and  Jenks  attached.  The 
instrument  was  executed  by  the  parties  under 
seal.  The  plaintiff  having  performed  the  con- 
tract on  his  part  and  claiming  a  balance  to  be 
1O2*J  due  to  him.  *brought  an  action  for  the 
recovery  of  the  same.  The  defendants  proved 
payments  to  a  large  amount,  but  not  to  an 
amount  sufficient  to  satisfy  the  plaintiff's  claim. 
These  payments  were  shown  to  have  been 
made  generally  by  drafts  drawn  by  Goodwin 
as  clerk  of  the  building  committee,  upon  Spen- 
cer as  treasurer  of  the  Institute,  which  were 
paid  by  the  treasurer  and  receipted  by  the 
plaintiff.  The  case  was  heard  before  referees, 
and  on  the  hearing,  the  defendants  offered  to 
prove  that  they  had  uniformly  refused  to  con- 
tract with  the  plaintiff  in  their  individual  char- 
acters, or,  in  other  words,  to  be  personally  re- 
sponsible for  the  performance  of  the  stipula- 
tions, and  that  such  was  the  agreement  of  the 
parties.  The  plaintiff  objected  to  the  evidence 
offered,  and  the  referees  sustained  the  objec- 
tion. The  referees  made  a  report  in  favor  of 
the  plaintiff  fora  balance  of  $360.11.  The  de- 
fendants moved  to  set  aside  the  report. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Bronson. ./.  The  defendants 
covenanted  for  themselves  as  individuals.  They 
did  not  describe  themselves  in  the  contract, nor 
sign  it,  as  trustees,  directors,  agents,  commit- 
tee, etc.;  and  there  is  nothing  in  the  contract 
from  which  it  can  be  inferred  that  they  either 
intended  to  bind  anybody  but  themselves,  or 
that  they  were  themselves  unwilling  to  be  per- 
sonally bound. 

In  all  the  various  forms  in  which  the  ques- 
tion was  presented,  the  referees  decided  that 
the  written  contract  could  not  be  contradicted 
by  parol  proof  that  the  defendant*  did  not  in- 
tend to  be  personally  liable.  They  decided 
correctly — and  ilii-  answers  most  of  the  excep- 
tions taken  on  the  hearing. 

Although  the  trustees  of  the  Corporation, 
June  2,  1886.  approved  of  the  contract,  it  was 
none  the  less  the  undertaking  of  the  defendant* 
individually. 

Motion  denied. 

Distinguished- 13  How.  Pr.,24. 

Clt«Ml  In  I  l».  nlo.  229:49N.  Y..  633:  1  L«ni«..a8;  40 
Itarb..  13rt:  .11  Harb..  473:  5  Sandf..  106;  9  Ifcw..  Mft;  10 
IA-K.  (W.  44. 

WEND  21. 


•STEELE  t».  WHIPPLE.        [*  1  03 

Usury—  Commission  for  Expense  and  Trouble 
—Substituted  Note. 

Where  the  holder  of  a  note  payable  to  himself. 
requested  another  person  to  procure  the  note  to  be 
discounted,  who  by  placing-  his  name  upon  it  as  an 
indorser  procured  it  to  be  done,  received  the  avails 
and  paid  over  the  same,  except  the  sum  of  $30, 
which  he  retained  for  his  indorsement  and  trouble 
in  the  matter  ;  it  was  held,  that  the  transaction  was 
usurioue.and  that  the  usury  might  be  alleged  in  bar 
of  a  recovery  of  a  subsequently  substituted  note. 

Citations—  1  Camp.,  177:  Peake,  N.  P.,  200;  Holt. 
N.  P.,  256  :  1  R.  S..  760,  sec.  2,  3d.  ed.:  3  R.  S..  611.  M.: 
1  Bos.  &  P..  144  :  4  Maule  &  S.,  198  ;  3  Camp.,  488  •  1 
Madd.,  112;  2  Deac.  &  Chit.,  12,  240;  5  Wend.,  181  ;  8 
Cow.,  299  ;  11  East,  43  ;  9  Cow.,  647. 


was  an  action  of  assumpsit  tried  at  the 
Albany  Circuit  in  Oct.  1838,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  against  the 
defendant  as  the  indorser  of  a  promissory  note, 
dated  Mar.  18,  1832,  for  $1,000,  made  by  one 
J.  Jackson,  which  had  been  negotiated  by  8. 
Dutcher  to  the  plaintiff.  The  defense  set  up 
to  a  recovery  was.  that  the  note  for  $1,000 
had  been  received  by  Dutcher,  to  enable  him 
among  other  things  to  take  up  a  note  for  $763, 
which  it  was  alleged  on  the  part  of  the  defend- 
ant was  usurious,  and  that  the  note  for  $1.000 
had  been  negotiated  to  the  plaintiff,  under 
such  circumstances  that  the  defense  of  usurj 
was  available  against  him.  In  proof  of  the 
usury,  it  was  shown  that  Dutcher  having  lent 
$250  to  Jackson,  the  latter  brought  to  him  the 
note  for  $763,  drawn  by  one  Holdridge,  paya- 
ble to  Jackson,  indorsed  by  him  and  a  firm"  of 
livery  stable  keepers,  and  desired  Dutcher  to 
procure  the  same  to  be  discounted.  Dutcher 
took  the  note  to  a  bank,  and  was  there  told 
if  he  would  indorse  it  it  would  be  discounted; 
he  accordingly  indorsed  it  and  received  the 
avails,  which  he  applied  by  appropriating  $250. 
to  refund  himself  for  the  money  lent  Jackson, 


NOTB.—  Usury—  ffew  ntcurUics. 

Where  the  nrtyirioi  loan  «ww  usuriinu,  all  subae- 
quent  aecurities  therefor,  however  remote  or  often 
renewed,  are  likewise  affected.  Tuthill  v.  Davis,  'M 
Johns.,  285,  tutte :  Reed  v.  Smith.  9  Cow.  647 :  Done 
v.  s.-lmtt.  2  Den..  621:  Hammond  v.  Hopping,  13 
Wend..  505:  Jacks  v.  Nichols,  5  N.  Y..  178  ;  Clark  v. 
Sinw.li.  4  Duer.  408;  Clark  v.  Simon,  22  N.  Y..  312:  :» 
Duer.  468 ;  SUndlsh  v.  Parmele,  1  Sup.  Ct.,  40 ;  56  N. 
Y.,  640:  Tread  well  v.  Archer.  76  N.  Y..  196;  Nat. 
Hank  of  Auburn  v.  Lewis,  75  X.  Y..  &16 ;  81  Am. 
Rep..  484;  Rlrdsall  v.  Patterson.  51  N.  Y.,  43;  Tyler 
\  M.  Neil.  15  Weekly  Dig..  389;  Mown*  v.  McDivltt. 
88  N.  Y..62;  Price  v.  Lyons  Hank.  3U  N.  Y..."A:  Pow- 
ell v.  Waters.  8  Cow..  66V:  Sugart  v.  Mays.  54  Oa.. 
564:  Campbell  v.  McHarg,  9  Iowa.  354:  (iarth  v. 
i  ',H>|MT.  12  Iowa.  .'t«V4 ;  Walker  v.  Ihink  of  Washinx- 
ton.  44  IT.  8.  (3  How.).  62;  Churchill  v.Sutrr.  4  Mass.. 
156;  Young  v.  BerkU-v.  2  N.  H  .  410;  Jackson  v. 
Join*.  13  Ala..  121 :  W'ales  v.  Webb,  6  Conn..  154 : 
Lowell  v.  Johnson.  14  Me..  240:  Hazard  v.  Smith.  21 
Vt..  123;  Torrey  v.  (.rant.  10  Smedes  *  M..  W.  Hut. 
see  Bernot  v.  Munele  Nat.  (tank,  iw  r.  8..  566 :  Nat. 
Hank  of  Auburn  v.  Lewis.  81  N.  Y.,  l.V 

A  »ecurity  r.i/i«l  I'M  UK  inceiitinn  if  nut  affected  by  a 
nilHwiflient  n.-i/rl»i/.«  ngrtrment.  See  Hush  v.  Llvlng- 
Innfem,  S  Qai.,  M,  now.  S««.  also.  Pratt  v.  Klkfns, 
80  N.  Y..  198;  Conlan  v.  Wood,  «  Weekly  Dig.,  87V: 
IjuiK-l'-n  v.  Cray.  52  How.  Pr..  387  ;  Hirdaall  v.  Pat- 
t.  rik.n.  51  N.  Y..  43:  64  N.  Y..  2»4;  21  Am.  Kep.;  600; 
Underbill  v.  Oennan.  25  Hun.  5«V:  Trust  Co.  v. 
Kii'rh.  6V  N.  Y..  248:  Lyon  v.  Simpson.  N.  Y.  Dully 
Keg.,  March  23.  1N83;  (lerwlg  v.  rtltterly.  56  N.  Y.. 
814.  See.  generally,  on  the  subject  of  usury.  Mar- 
vin v.  Feeler.  H  wVnd.,  583.  rl/uwi«r<l  Urf  o/  no/r* 
citett ;  Merrltt  v.  Hrnton.  10  w.-nd..  110,  note. 
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$30  for  his  indorsement  and  the  trouble  he  had 
in  the  matter,  and  the  residue  he  paid  to  Jack- 
son. His  own  account  of  the  affair  is:  "1 
took  out  $250  which  belonged  to  me,  then  I 
took  $30  for  my  trouble  and  for  indorsing— 
I  do  not  indorse  for  nothing. "  And  again:  "I 
told  Jacksen  I  charged  $10  for  going  to  Nor- 
ton (the  president  of  the  bank)  to  get  the  note 
1O4]  'discounted,  *$10  for  having  used  my 
name  upon  the  note,  and  $10  for  the  bother  I 
had  about  the  $250,  and  he  took  the  balance 
contentedly."  There  was  evidence  given  on 
the  part  of  the  defendant,  for  the  purpose  of 
showing  that  the  note  for  $1,000  had  been  di- 
verted in  its  appropriation  by  Jackson  from 
the  purpose  for  which  it  was  made,  the  de- 
fendant being  a  mere  accommodation  indorser, 
and  that  the  plaintiff  was  not  a  bona  fide  hold- 
er. The  judge  submitted  the  questions  of 
whether  there  was  usury  in  the  transaction, 
whether  there  had  been  a  misappropriation  of 
the  note,  and  whether  the  plaintiff  was  a  bona 
fide  holder,  to  the  jury,  who  found  a  verdict 
"in  favor  of  the  plaintiff,  for  $1,444.83.  The 
defendant  asks  for  a  new  trial. 

Mr.  J.  McKown,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  question 
whether  the  plaintiff  was  a  bona  fide  holder, 
and  whether  the  note  in  question  had  been 
used  by  Jackson  for  a  purpose  substantially 
different  from  what  the  defendant  intended, 
when  he  indorsed,  was,  we  think,  properly 
left  to  the  jury.  But  whether  it  was  void  for 
usury  in  the  hands  of  Mr.  Butcher,  we  think, 
should  not  have  been  left  to  them.  The  short 
of  Mr.  Butcher's  account  is,  that  he  drew  the 
money  from  the  bank  on  the  credit  of  his  in- 
dorsement, retained  $250  due  him  from  Jack- 
son, with  $30  in  the  name  of  payment  for 
traveling  some  rods  to  see  Norton,  and  for  in- 
dorsing and  for  trouble.  I  will  only  say  that 
if  this  were  not  a  usurious  loan,  it  is  very  dif- 
ficult to  conceive  what  the  law  would  esteem 
such,  short  of  the  party  making  a  direct  loan 
on  express  usury.  If  one  man  gives  his  ac- 
ceptance or  note  for  another,  on  an  agreement 
for  a  compensation,  it  has  long  been  settled 
that  this  is  usury  per  se.  In  one  case  an  ac- 
ceptance by  persons  not  bankers,  under  an 
agreement  for  a  commission  of  2^  per  cent, 
was  held  by  Ld.  Ellenborough  to  be  a  transac- 
tion on  which  the  jury  were  bound  to  find 
usury.  Kentv.  Lowen,\  Camp.,  177.  He  said 
1O5*]  it  was  a  *mere  cloak  for  usury.  See 
Matthews  v.  Griffiths,  Peake,  N.  P.,  200  ;  and 
Jones  v.  Davison,  Holt,  256.  I  have  no  hesita 
tion  in  saying  that  a  man  can  no  more  lend  his 
indorsement  for  a  compensation  beyond  7  per 
cent,  than  his  money.  Though  it  is  not  cash 
itself,  it  is  an  equivalent.  The  borrower  of  the 
indorsement  is  bound  to  indemnify  the  in- 
dorser  to  the  extent  of  the  principal  and  inter- 
est which  he  shall  be  compelled  to  pay.  All 
beyond  is  usury,  so  far  at  least  as  it  is  a  mere 
compensation  for  a  loan  of  credit.  A  bank 
does  no  more  than  lend  its  notes  ;  yet  it  can 
take  no  more  than  7  per  cent.  Shall  it  be  en- 
titled to  more  because  it  chooses  to  put  its 
bills  in  the  form  of  an  indorsement?  The  toler- 
ation of  such  a  practice  as  that  before  us  would 
be  a  repeal  of  the  Statute  of  Usury.  A  man 
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might  always  take  what  per  cent,  he  pleased, 
if,  instead  of  loaning  his  money,  he  loaned 
his  credit.  He  has  only  to  keep  the  money  in 
his  pocket,  and  give  his  acceptance,  his  note 
or  his  indorsement.  It  would  have  been  the 
same  thing  had  Mr.  Butcher  given  his  check, 
and  charged  $30  for  the  trouble  of  drawing  it. 
To  prevent  evasion,  our  statute  is  express  that 
no  more  than  7  per  cent,  shall  be  taken  for  the 
loan  of  money,  etc. ,  or  a  chose  in  action.  1 
R.  S..  760,  sec.  2,  2d  ed.;  3  Id.,  611,  n. 

It  is  true  that  a  compensation  for  expense 
and  trouble,  e.  g.,  some  small  and  regular  com- 
mission for  bills  drawn  by  one  banker  on 
another,  has  been  allowed  ;  that  is  to  say,  it 
has  been  put  to  the  jury  to  say  whether  it  was 
a  mere  allowance  for  trouble  in  the  regular 
course  of  mercantile  business,  and  not  for  a 
loan  of  credit;  and  verdicts  finding  that  it  was 
so  have  been  sustained,  though  the  evidence 
tended  strongly  to  prove  usury.  Hammelt  v. 
Yea,  1  Bos.  &  P.,  144.  "  Surely."  said  Eyre, 
Ch.  J.,  "there  is  a  great  difference  between 
transactions  with  bankers  and  the  ordinary 
transactions  between  man  and  man."  He  said 
the  transaction  was  equivalent,  first  to  a  dis- 
count of  the  bills;  and  second,  the  bills  being 
drawn  on  London,  it  was  equivalent  to  a  sep- 
arate agreement  to  remit  the  money  so  ad- 
vanced on  discount  to  London.  He  added, 
bankers  had  a  credit  in  London  which  was 
maintained  at  no  small  expense.  *And  [*1O6 
to  this  principle  all  the  cases  are  narrowed. 
Carstairs  v.  Stein,  4  Maule  &  S.,  192;  Master- 
man  v.  Cowrie,  3  Camp.,  488.  It  may  apply 
equally  to  bill  brokers.  Ex  parte  Benson,  1 
Madd.,  112;  Ex  parte  Goss,  2  Beac  &  Chit., 
240.  But  it  is  confined  to  these,  or  at  most  ex- 
tends to  others  acting  in  the  regular  course  of 
trade.  The  reason  of  its  being  allowed  in  those 
cases,  may  be  collected  from  the  books  I  have 
cited.  This  is  going  quite  far  enough.  Bona 
fide  expense  and  trouble  actually  incurred,  it 
is  said  in  one  case,  may  be  paid  on  a  loan  be- 
side interest,  though  the  lender  be  not  engaged 
in  trade.  Ex  parte  Gwyn,  2  Beac.  &  Chit.,  12. 
But  if  this  be  so,  none  is  actually  shown  in  the 
case  at  bar.  The  money  was  procured  by  the 
indorser,  and  wilholden  till  the  borrower  came 
to  his  terms. 

Counsel  are  certainly  right,  when  they  say 
here  was  no  usury  in  Mr.  Norton  or  the  bank. 
Had  the  original  note  rested  there,  or  in  the 
hands  of  a  bona  fide  transferee  of  the  bank, 
and  either  had  brought  an  action  on  the  origi- 
nal note,  or  a  substituted  one,  such  action 
would  lie.  Barretto  v.  Snowden,  5  Wend.,  181, 
was  that  case.  So  was  Coster  v.  Dilworth,  8 
Cow.,  299,  and  Dagnatt  v.  Wigley,  11  East,  48. 
The  reason  of  all  these  cases  was,  that  the 
agent  was  the  usurer,  and  not  the  man  who 
advanced  the  money  and  took  the  note.  When 
the  agent  holds  the  note  and  sues,  the  case  is 
a  very  different  one.  Here  the  agent,  Mr. 
Butcher,  gets  the  money,  hands  it  over,  re- 
ceiving the  $30  and  afterwards  takes  the  note. 
The  whole  $30  was  charged  for  merely  lend- 
ing his  name.  I  do  not  deny  that  he  might 
have  charged  for  actual  labor,  e.  g.,  the  ordi- 
nary price  for  drawing  a  mortgage  or  bond,  as 
a  counter  security,  or  the  like.  So,  had  he  ac- 
tually journeyed  in  procuring  the  money,  and 
thus  incurred  expenses,  perhaps  Exparte  Gwyn 
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-would  allow  a  re-irabursement,  if  we  are  to 
follow  that  case.  But  I  deny  that  the  case  at 
bar  can  be  put  in  any  other  light  than  a  loan 
of  credit,  in  lieu  of  money.  To  allow  this, 
would,  so  far  from  discouraging,  be  to  offer  a 
premium  for  usury.  It  would  place  usurious 
•dealing  on  the  most  easy  terms.  A  man  may 
keep  his  cash  to  lend  out  at  his  leisure,  and 
draw  interest  on  his  name.  His  latitudinary 
1O7*]  charges  for  the  use  *of  the  latter  would 
be  clear  gain;  and  an  indorser  of  high  credit 
might  make  very  great  profits. 

It  was  as  an  indemnity  or  security  for  such 
a  transaction  that  the  note  in  question  was  re- 
ceived by  Mr.  Dutcher.  Its  avails  were  made, 
to  cover  the  money  before  advanced  with  the 
usurious  charges,  and  a  further  advance  of 
$200,  etc.  For  these  purposes,  Mr.  Dutcher 
received  and  considered  the  note  as  his  own. 
This  substituted  note  was,  of  course,  equally 
usurious  in  his  hands  with  the  original  trans- 
action; and  so  the  jury  should  have  been  told. 
Reed  v.  SmMi.  9  Cow.,  647. 

The  learned  judge  charged,  that  "  If  they 
found  from  the  evidence  that  the  note  in 
Dutcher's  hands  was  usurious,"  the  further  in- 
•  quiry  remained  as  to  the  plaintiff's  being  a 
bonajide  holder,  etc.  Whereas,  we  think  the 
minds  of  the  jury  should  have  been  disembar- 
rassed of  the  first  question,  by  being  told  that 
the  note  was  clearly  usurious  in  Dutcher's 
htmds.  There  can  be  no  doubt  that  he  was 
fully  aware  of  the  consequences  to  himself, 
bad  he  continued  to  hold  this  note  in  his  orig- 
inal capacity,  and  sued  it  in  his  own  name; 
and  the  single  question  for  the  jury  was, 
whether  the  circumstances  under  which  it  was 
transferred  to  the  plaintiff  conferred  on  him  a 
paramount  right  under  the  law  as  it  stood  at 
the  time  of  the  transfer.  As  the  case  is  pre- 
sented to  us,  we  cannot  see  whether  the  jury 
have  found  that  there  was  no  usury,  or  that 
the  plaintiff  was  a  bonafide  holder,  or  both; 
and  for  the  purpose  of  removing  the  difficulty 
we  think  there  mutt  be  a  new  trial,  the  co*t»  to 
abide  the  event. 

Oue*tloned-21  N.  Y..  683. 

Dlatinjrui«hed-l  Hilt.,  634. 

Explalnod-4  Hill,  2J4,  246. 

Cited  in-2  Hill,  460;  4  Hill,  219:  35  Barb.,  100;  53 
lt>i !•!>..  356 ;  87  How.  Pr.,  187 ;  4  Bos.,  320 ;  1  Lcjf.Oba., 
108. 

1O8»]  *NEWCOMB>.  RAYNOR  KT  AL. 

Where  there  are  three  ooMocutive  indorsem  to  a 
promissory  note,  the  release  by  the  plaintiff  of  the 
hrat  indoraer  la  a  bar  to  an  action  u^iiinst  the  eoo- 
•  ni'l  and  third  indoraers. 

|>  ELEASE  of  parties.  The  plaintiff  declared 
IV  in  cutumptU  on  the  money  counts  against 
Richard  Raynor.  Willett  Raynor  and  Josiah 
Wright,  attaching  to  the  declaration  a  copy  of 
u  promissory  note,  with  notice  that  the  (tame 
would  be  given  in  evidence  under  the  money 
•counts  according  to  the  statute.  The  note,  of 
which  a  copy  was  given,  purported  to  be  made 
by  Kit-hard  Raynor  for  $500,  payable  to  Charles 
(Jiiings  or  order,  and  indorsed  by  the  payee, 
and  by  Willett  Raynor  and  Josiah  might. 
The  defendanlM  pleaded  the  general  issue,  and 
tin-  cause  was  noticed  for  trial.  At  the  circuit 
Willett  Raynor  and  Josiah  Wright  Inter  posed 
•a  plea  of  puu  darrein  continuance,  that  on,  etc., 
WKND  21 


at,  etc.,  the  plaintiff  by  a  release  under  seal, 
discharged  Charles  Goinjis  from  all  liability  as 
indorser  of  the  note.  Wherefore  they  prayed 
judgment  if  the  plaintiff  ought  further  to  have 
or  maintain  his  action,  etc.  To  this  plea  the 
plaintiff  demurred. 

Mr.  B.  Davis  Noxon,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion the  plea  constitutes  a  good  bar  to  the  ac- 
tion. As  between  the  first  and  subsequent  iu- 
dorsers,  the  former  must  be  regarded  in  the 
light  of  principal;  he  stands  behind  them  upon 
the  paper,  and  is  bound  to  take  it  up,  in  case 
of  default  of  the  maker.  A  discharge  of  him, 
therefore,  by  the  holder  (regarding  the  relative 
position  of  the  parlies),  on  general  principles, 
operates  to  release  them. 

It  is  said  their  rights  are  not  prejudiced,  as 
they  may  still  resort  to  an  action  against  him 
if  subjected  to  the  payment  *of  the  [*1O9 
note,  as  the  release  leaves  the  implied  contract 
existing  between  the  first  and  subsequent  in- 
dorsers  unimpaired.  Conceding  this  to  be  so, 
to  permit  a  recovery  against  the  defendants, 
would  but  lead  to  an  unnecessary  circuity  of 
action.  The  plea  shows  a  discharge  for  a  pre- 
sumed good  consideration  (as  it  is  under  seal) 
of  the  first  indorser  and  it  cannot  be  doubted 
as  the  case  stands,  that  if  the  defendants  should 
be  obliged  to  call  upon  him,  the  plaintiff  would 
be  bound  to  take  his  place.  The  case,  there- 
fore, comes  within  the  familiar  rule,  that  a  re- 
lease of  the  principal,  operates  to  discharge  the 
surety. 

It  is  further  said,  that  Goings  may  not  have 
been  legally  charged  as  an  indorser.  If  this 
were  so,  the  plaintiff  should  have  replied  the 
fact,  as  we  will  not  presume  it  in  the  face  of 
the  acts  of  both  him  and  the  plaintiff  to  the 
contrary.  The  release  would  not  have  been 
necessary  on  such  a  supposition. 

Judgment  for  defendant  on  demurrer;  leave 
to  amend  on  usual  term*. 

Cited  in-18  Hun.  272 ;  30  Hun,  366 ;  44  Barb..  654  ; 
57  How.  Pr..  308;  22  Wall..  587. 


FORT  t>.  COLLINS. 

A  nonsuit  K  ran  tod  after  evidence  {riven  on  both 
sides,  will  not  be  aet  aside  for  that  cause  alone. 

IN  this  case,  a  motion  was  made  on  the  part 
of  the  plaintiff  to  set  aside  a  nonsuit  grant- 
ed at  the  circuit.  The  motion  was  made  on 
various  grounds  and,  among  others,  for  that 
the  nonsuit  was  ordered  by  the  judge  after  evi- 
dence had  been  given  on  both  sides.  The 
Court  said  that  the  modern  practice  sanc- 
tioned the  course  which  had  been  pursued  at 
the  circuit  and,  therefore,  they  refused  to  «et 
aside  the  nonsuit. 

Ctted  In-fl  Hill.  28ft;  8  N.  Y..  74  ;  *  Barb.,  861 :  88 
WU..  145 :  28  Cal.,  525 :  53  Ind..  877. 
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Pariiet — Wharfinger  or  Itofk   Mattfr   Cannot 
Maintain  Action  in  Hit  Oien  Name  for  Dock- 
age or  Wharfage— Recoupment. 
A  wbarflnffor  or  dock-manh-r  cannot  maintain  an 

action,  In  his  own  name,  for  the  recovery  of  money 
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due  for  dockage  or  wharfage,  from  the  owner  of  a 
vessel  frequenting  the  port  of  which  he  is  wharfing- 
er, although  by  the  ordinances  and  statutes  under 
which  he  acts,  the  dockage  and  wharfage  is  directed 
to  be  paid  to  him,  and  he  is  required  to  collect  the 
same. 

Remedies  must  be  pursued  in  the  name  of  the 
party  in  interest,  and  not  in  the  name  of  the  agent 
who  made  the  contract,  or  whose  duty  it  is  to  make 
the  collection  of  moneys  accruing  under  such  con- 
tract. It  is  otherwise  as  to  bailees ;  in  whose  names, 
in  many  cases,  actions  may  be  maintained. 

In  an  action  for  dockage  and  wharfage  of  a  pub- 
lic port,  the  defendant  by  way  of  recoupment  may 
show  that  the  port  and  wharves,  during  the  accru- 
ing of  the  toll,  were  out  of  repair,  whereby  he  sus- 
tained damage,  etc. 

Citations-Ham.  Parties.  4. 11,  29 :  1  Chit.  PI.,  2,  3, 
ed.  of  I&i8 :  3  Bos.  &  P..  147 ;  2  Taunt.,  374 :  1  Maule 
&  S.,  576,  580:  4  Camp.,  195;  1  H.  Bl.,  81;  2  Mursh., 
497, 500.  501 :  7  Taunt.,  237,  240 ;  6  Taunt..  65 ;  2  Esp., 
493;  4  Taunt.,  188;  1  T.  R.,  112;  2  Maule  &  8.,  423; 
Bradb.  Dist..  191 ;  18  Wend.,  659;  11  Wend..  539. 

"PRROR  from  the  Albany  Mayor's  Court. 
J-J  Brown  brought  an  action  of  debt  against 
Buckbee  for  $61.70,  the  dockage  and  wharfage 
of  a  sloop  of  which  the  defendant  was  the 
owner  and  master,  claimed  by  the  plaintiff  as 
dock-master  of  the  Port  of  Albany.  The  plaint- 
iff in  his  declaration  set  forth  an  ordinance  of 
the  Corporation  fixing  the  rates  of  dockage 
and  wharfage,  and  upon  vessels  coming  to  or 
lying  at  or  within  the  docks,  wharves  or  slips 
of  the  port,  and  directing  the  same  to  be  paid 
to  the  dock  master.  He  also  set  forth  an  Act 
of  the  Legislature,  passed  Apr.  5,  1823,  author- 
izing the  construction  of  a  mole  or  pier  oppo- 
site the  docks  fronting  the  Hudson  River  so 
as  to  form  a  basin,  fixing  the  rates  of  wharfage 
to  be  paid  by  the  owners  or  masters  of  vessels 
entering  the  basin,  and  directing  the  same  to 
be  collected  by  the  wharfinger  or  dock-master, 
in  the  manner  then  prescribed  by  law,  and 
after  deducting  such  sum  as  should  be  agreed 
upon  for  his  services,  to  pay  over  one  half  of 
the  residue  to  the  proprietors  of  the  pier.  He 
then  averred  that  he  was  duly  appointed  dock- 
master  in  1823,  and  has  ever  since  continued 
to  hold  such  office;  that  at  divers  days  and 
times  between  Jan.  1,  1836,  and  Dec.  31, 1837, 
the  sloop  Ambrose  Spencer  Townsend,  of 
which  the  defendant  was  the  owner  and  mas- 
ter, came  to  and  laid  at  or  within  the  said 
docks,  wharves  or  slips,  and  was  liable  to  pay 
111*]  dockage  and  *wharfage.  By  means 
whereof  the  defendant  became  liable  to  pay  to 
the  plaintiff,  as  such  dock  master,  several  large 
sums  of  money,  amounting  in  the  whole  to 
$61.70,  for  two  years'  dockage  and  wharfage 
of  the  said  sloop,  whereby  an  action  had  ac- 
crued to  the  plaintiff,  etc.  The  declaration  con- 
tained also  a  more  general  count,  and  an  in#i- 
rmU  computaxset.  The  defendant  pleaded  the 
general  issue,  and  subjoined  a  notice  of  special 
matter  to  be  given  in  evidence  on  the  trial.  On 
the  trial  of  the  cause,  the  Act  of  the  Legisla- 
ture and  the  ordinance  of  the  Corporation  were 
read  in  evidence  and  an  admission  of  the  de- 
fendant was  proved,  that  there  was  due  from 
him  to  the  plaintiff,  as  dock-master,  the  sum 
claimed  for  wharfage  and  dockage,  if  anything 
was  due  to  the  plaintiff;  but  that  he  and  others 
had  determined  not  to  pay,  as  they  intended  to 
raise  a  legal  objection.  It  was  admitted  that 
during  the  years  1836  and  1837,  the  plaintiff 
was  dock-master.  The  defendant's  counsel  in- 
sisted that  the  plaintiff  was  not  entitled  to 
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maintain  an  action  in  his  own  name  for  the 
dockage  and  wharfage;  which  objection  was 
overruled  by  the  recorder.  The  defendant 
then  offered  to  prove,  in  pursuance  of  his  no- 
tice, that  during  the  years  1836  and  1837,  the 
basin  was  so  filled  up  that  a  vessel  could  not 
pass  through  it  so  as  to  unlade  at  the  wharves 
on  the  main  shore  but  with  great  difficulty  and 
delay,  and  that  his  vessel  was  in  that  way 
greatly  impeded  and  delayed;  and  also  that  he 
was  bound  to  deliver  hiscargoes  at  the  wharves 
on  the  main  shore,  and  that  the  state  of  the 
wharves  was  such  that  his  vessel  could  not  be 
unloaded  thereat,  without  erecting  a  temporary 
dock  or  platform  for  that  purpose;  this  evi- 
j  dence  being  objected  to,  was  excluded  by  the 
!  recorder,  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff  for  $67.49.  on 
which  judgment  was  entered.  The  defendant 
having  excepted  to  the  decisions  of  the  record- 
er, sued  out  a  writ  of  error. 
Mr.  S.  Stevens,  for  plaintiff  in  error. 
Mr.  A.  Taber,  for  defendant  in  error. 

*By  the  Court,  Co  wen,  /.  Inde-  [*1  12 
pendent  of  the  statute  direction,  that  the  dock- 
master,  etc.,  shall  collect,  the  exclusive  legal 
interest,  if  not  in  the  docks  and  wharves  in 
question,  at  least  in  the  tolls  arising  from  their 
occupation,  would  reside  in  the  Corporation  of 
Albany,  and  the  remedy  for  collection  could 
be  only  in  the  name  of  the  Corporation.  The 
relation  between  the  Corporation  and  occu- 
pant is  precisely  that  of  landlord  and  tenant, 
the  latter  entering  under  and  being  estopped  to 
question  their  interest.  The  wharfage  and 
dockage  are  a  rent,  for  which  the  law  allows 
the  same  concurrent  remedies,  by  action  and 
distress,  as  in  the  common  case  of  landlord  and 
tenant.  Bradby,  Distresses,  191,  193,  and  cases 
cited.  Remedies,  whether  by  action  or  distress, 
must  be  pursued  in  the  name  of  the  party  in 
interest,  and  not  in  the  name  of  the  agent  who 
made  the  contract  or  one  who  is  appointed  to 
make  the  collection  or  do  both.  The  agent 
stands  in  the  name  and  place  of  the  principal, 
and  in  legal  effect  it  is  the  same  as  if  the  prin- 
cipal had  acted  throughout  in  person.  Ham., 
Parties,  4,  29;  1  Chit.  PL,  2,  3,  ed.  1828. 

The  general  doctrine  is  extremely  well  set- 
tled; and  Piggottv.  Thompson,  3  Bos.  &  P.,  147, 
furnishes  an  illustration  quite  apposite  in  its 
circumstances,  and  we  think  precisely  so  in  its 
principle.  Commissioners  were  appointed  by 
Act  of  Parliament,  to  drain  certain  fen  lands, 
in  whom  and  their  successors  certain  tolls  were 
vested.  The  commissioners  let  the  tolls  to  the 
defendant  for  three  years,  by  a  written  agree- 
ment, whereby  he  acknowledged  to  have  hired 
the  tolls  at  so  much  per  annum,  "to  be  paid  to 
the  treasurer  of  the  commissioners  at  his  house 
in  Ely."  The  treasurer  was  appointed  pursu- 
ant to  the  Act  of  Parliament,  with  an  annual 
salary.  The  plaintiff  held  the  office,  and  the 
defendant  continued  to  receive  the  tolls,  and 
made  partial  payments  of  the  rent  to  the  plaint- 
iff during  the  three  years;  and  the  action  was 
brought  for  the  balance.  It  was  held  that  the 
action  would  not  lie.  Eyre,  Ch.  «7.,said  the  in- 
strument did  not  operate  as  a  promise  to  pay 
the  treasurer  for  the  time  being,  as  the  counsel 
Tor  the  plaintiff  hud  supposed.  If  the  plaintiff 
lad  been  removed  from  office,  a  *pay-  [*1 13- 
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ment  to  him  would  not  have  availed  the  de- 
fendant. The  manifest  intention  of  the  agree- 
ment was,  that  the  defendant  should  pay  the 
money  to  any  person  whom  the  commissioners 
should  choose  to  make  their  treasurer  for  the 
time  being;  but  by  law  a  deht  is  not  so  assign- 
able." Heath,  J.,  said:  "It  appears  to  me  that 
the  appointment  to  pay  the  treasurer  was 
meant  for  the  benefit  of  the  commissioners; 
and  they  alone  can  sustain  the  action."  Rooke, 
J.,  said:  "I  think  the  contract  was  made  with 
the  commissioners."  Chambre,  J.,  said:  "The 
contract  is  to  pay  the  commissioners  through 
the  medium  of  their  officer."  The  same  prin- 
ciples, in  a  case  quite  similar,  were  acted  upon 
by  the  Exchequer  Chamber  in  Bowen  v.  Morris, 
2  Taunt.,  374. 

In  the  case  at  bar.  the  city  Corporation  must 
be  taken  to  have  been  the  proprietor  of  the 
ground  which  the  defendant  occupied,  the  con- 
tract was  made  with  their  dock  master,  and  the 
rent  payable  to  him.     So  far  this  case  is  pre- 
cisely parallel  with  Piggott  v.  Thompson.    The 
declaration  in  the  statute  that  the  toll  "shall 
be  collected  by  the  wharfinger  or  dock-master, 
in  the  manner  now  prescribed  by  law,"  cer- 
tainly meant  no  more  than  an  express  stipula- 
tion in  writing  would,  to  pay  to  one  of  those 
agents.     Suppose  he  had  been  removed,  pay- 
ment might  have  been  made  to  his  successor, 
or  any  other  agent  appointed  by  the  Corpora- 
tion to  receive  it.     In  short,  the  dock-master 
or  wharfinger,  or  other  person  so  appointed, 
would  be  the  naked  agent  to  contract,  receive 
and  pay  over  as  directed  by  the  statute.     It  j 
would  be  a  most  singular  anomaly  were  the  ; 
promise  or  right  of  action  to  run  from  one  agent 
to  another,  upon  the  mere  declaration  of  the 
statute  recognizing  such  a  power  to  collect  as 
the  Corporation  might  themselves  have  con- 
ferred, and  such  as  they  had  probably  been  in  i 
the  habit  of  conferring  on  some  agent.  To  that 
probably  the  statute  refers.     He  is  to  collect j 
as  he  may  now  do  by  law.     The  statute  could 
mean  no  more  than  that  he  might  collect  a 
agent,  unless  he  had  been  before  armed  with  i 
some  peculiar  power.     Nothing  of  that  kind 
appears.     The  Legislature  might,  by  a  very  ' 
short  clause,  have  conferred  power  to  sue  in  J 
his  own  name  as  they  frequently  do  in  express 
1  14*]  terms  on  *overseers  of  the  poor  and 
others.  But  they  have  not  done  it.  They  have 
avoided   the  ordinary   words  used  to  confer 
such  an  artificial  remedy. 

But  the  counsel  for  the  defendant  in  error 
seeks  to  distinguish  the  case  by  the  provision  | 
that,  after  collection,  the  agent  shall  deduct  | 
the  amount  of  his  compensation  as  agreed  on 
Iwtween  him  and  the  Corporation,  and  pay  one 
half  the  balance  to  the  pier  proprietors,  and  one 
half  to  the  Corporation.  It  IH  supposed  (bat 
this  raises  such  an  interest  by  way  of  trust  and 
lien  for  wages  upon  the  fund,  as  takes  the  case 
out  of  the  general  rule.  I  do  not  collect  from 
the  bill  of  exceptions  that  any  sum  had  been 
agreed  on  to  be  taken  from  the  fund  in  the 
hands  of  the  plaintiff  In-low .  But  if  otherwise, 
that  was  but  a  mode  of  compensation,  which 
the  Corporation  might  have  revoked  by  hi«  re- 
moval ;  and  made  payment  to  him  in  another 
form,  if  any  money  bad  been  due.  Nor  was 
the  mere  direction  to  pay  over,  anything  be- 
yond what  the  agent  might  have  none  with 
WKND.  21. 


out.  It  was  but  another  form  of  declaring  that 
the  pier  proprietors,  in  consideration  of  the 
value  which  their  pier  had  superadded  to  the 
city  docks  and  wharves,  should  have  one  half 
the  toll  which  had  been  doubled  in  conse- 
quence. The  authority  to  pay  over  in  the  mode 
mentioned,  would  have  resulted  from  the  dec- 
laration of  the  same  right  in  any  other  form. 
The  agent  who  might  get  the  money  would 
but  be  doing  justice  by  such  an  act;  and  should 
he  pay  the  whole  to  his  principal,  the  Corpo- 
ration, the  latter  would  be  liable  to  an  action 
for  the  shares  of  the  pier  owners,  if  withheld 
on  demand.  The  statute  was  but  directory  aa 
to  the  mode  of  doing  the  business  by  the  agent. 
It  raised  in  him  no  greater  interest,  and  no 
trust  beyond  what  would  have  resulted  from 
the  legal  character  of  his  agency,  independent 
of  the  statute. 

It  is  not  necessary  to  deny  that  an  express 
contract  to  pay  A  for  the  use  of  B,  on  a  con- 
sideration moving  from  B,  will  raise  such  a 
legal  interest  by  way  of  trust  as  will  maintain 
an  action  in  A's  name,  though  even  that  has 
been  doubted,  as  will  be  seen  by  what  Eyre, 
C h.  J. ,  said  in  Piggott  v.  Thompson.  Nor  is  it 
necessary  to  deny  the  right  of  *factors,  [*  1 1 5 
commission  merchants,  carriers,  auctioneers, 
masters  of  vessels,  etc.,  to  maintain  actions 
either  for  tortiously  interfering  with  their  pos- 
session, or  to  recover  prices,  or  for  moneys 
falling  due  to  them  in  various  ways  in  respect 
to  their  interest,  duties,  liens  or  liabilities. 
They  are  bailees  and  have  a  special  property. 
Their  right  to  sue  in  their  own  names  will  be 
found  to  arise  mainly  out  of  their  legal  inter- 
est. They  are  not  naked  agents.  A  factor  or 
broker  selling  goods  under  a  del  credere  com- 
mission, in  a  quasi  owner.  Neither  the  prin- 
cipal nor  purchaser  ordinarily  thinks  of  look- 
ing beyond  him.  Morns  v.  Cleatby,  1  Maule 
&  S.,  576,  580;  Sadler  v.  Leigh,  4  Camp.,  195. 
An  auctioneer  sold  the  goods  on  the  premises 
of  his  principal;  the  purchaser  by  a  trick  got 
them  away  without  payment.  The  auctioneer 
paid  the  price  to  his  principal,  and  sued  ihe 
purchaser  in  his  own  name  for  goods  sold,  and 
the  action  was  held  to  lie.  Ld.  Lough  borough 
gave  the  reason,  "than  an  auctioneer  has  a 
possession  coupled  with  an  interest  in  goods 
which  he  is  employed  to  sell;  not  a  bare  cus- 
tody like  a  servant  or  shopman."  Heath,  ./., 
added,  if  they  should  be  stolen  he  might  main- 
tain trespass.  Wilson,  J., added  another  ground, 
that  of  estoppel;  the  defendant  having  bought 
of  the  plaintiff  who  bad  the  custody,  should 
not  gainsay  his  right  to  recover  as  vendor. 
William*  v"  Millington.  I  H.  Bl.,  81;  see,  also, 
Coppin  v.  Walker,  2  Marsh..  497,  500,  501;  S. 
C..  7  Taunt.,  237,  240.  Similar  reasons  will 
be  found  to  run  through  those  cases  where  ac- 
tions have  been  sustained  by  the  various  bail- 
ee* I  have  mentioned.  A  master  has  a  special 
property  in  the  vessel,  and  may,  therefore,  de- 
clare for  the  freight  of  goods  as  carried  in  his 
vessel,  though  he  be  not  the  owner.  Shirld* 
v.  Davu,  6  Taunt.,  65.  Another  instance  is 
Atkyitt  v.  Aml*r.  2  Ksp.,  493,  to  which  (he 
counsel  for  the  defendant  in  error  especially 
referred  us  on  the  argument.  Indeed,  the 
plaintiff  there  was  a  pledgee  of  tin-  goods, 
which  he  had  sold  as  such,  and  was  suing  for 
the  price.  See  Ilrown  v.  lladgwn,  4  Taunt.,  188, 
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as  to  a  carrier.  A  broker  in  a  matter  of  insur- 
ance, especially  if  he  act  under  a  del  credere 
commission,  is  also  regarded  as  principal,  and 
1 16*]  may  sue  or  *be  sued  in  his  own  name. 
Grove  v.  Dubois,  1  T.  R.,  112.  This  case  is 
treated  by  a  learned  writer  as  an  exception  im- 
plied from  the  course  of  trade.  Ham.,  Par- 
ties, 11.  If  they  have  no  commission  del  credere, 
they  may  maintain  an  action  in  respect  to  their 
lien,  if  the  contract  be  made  in  their  own 
names,  though  on  account  of  their  principles. 
Parker  v.  Beasley,  2  Maule  &  S.,  423.  In  this 
case  they  claimed  by  virtue  of  a  policy  run- 
ning to  them,  by  name,  on  account  of  their 
principals.  Bayley,  «/.,  said,  that  "by  suffer- 
ing their  names  to  be  inserted  in  the  policies, 
the  underwriter  has  agreed  that  they  shall  be 
considered  as  principals,  if  they  have  an  in- 
terest." 

On  the  whole,  it  is  enough  to  see  that  the 
case  before  us  has  not  been  brought  within 
any  of  the  peculiar  reasons  on  which  excep- 
tions to  the  general  rule  have  been  allowed. 
To  sustain  this  action  would  be  to  authorize  a 
suit  in  the  name  of  any  ordinary  agent  for  the 
management  of  an  estate,  instead  of  requiring 
it  to  be  brought  in  the  name  of  the  proprietor. 
It  makes  no  difference  that  part  of  the  accru- 
ing rents  are,  when  collected,  to  be  paid  over 
to  another.  This  is  not  an  assignment  of  so 
much.  The  Corporation  must  sue  or  distrain 
in  its  own  name,  accounting  through  its  agents 
to  the  pier  owners.  It  holds  the  entire  legal 
estate  in  the  tolls — one  half  in  its  own  right, 
and  the  other  as  a  trustee  for  the  pier  owners, 
after  defraying  the  immediate  expenses  of  the 
management  and  collection. 

An  ulterior  point  has  been  made,  and  arises 
on  the  bill  of  exceptions,  which  we  need  not 
consider  particularly,  because  the  judgment 
must  be  reversed  on  the  mistake  of  the  name. 
Looking  at  what  was  offered  in  the  court  be- 
low, and  taking  it  for  true,  it  seems  that  the 
Corporation  are  claiming  full  toll  without  keep- 
ing the  docks  in  repair.  It  can  hardly  be  that 
the  statute  intended  so  unreasonable  a  thing 
as  that  a  man  should  pay  full  dockage  by  the 
season,  without  the  docks  being  kept  in  good 
condition.  "The  owners  of  a  public  port  are 
of  common  right  bound  to  keep  it  in  repair, 
for  the  neglect  of  which  they  are  liable  to  an 
indictment."  Bradby,  Distresses,  191.  They 
are  under  an  implied  obligation  to  repair,  and 
1  1 7*]  this  is  a  consideration  *for  the  toll.  Id. 
The  Corporation  laboring  under  such  obliga- 
tion in  respect  to  their  docks,  would  doubtless 
be  liable  for  special  damage,  arising  to  indi- 
viduals from  its  violation;  and  there  cannot  be 
any  good  reason,  that  I  see,  against  recoup- 
ment in  an  action  for  the  rent  to  the  extent  of 
such  damage.  The  offer  of  proof  also  extended 
to  foulness  of  the  basin,  which  very  likely  was 
•well  founded,  from  what  I  heard  of  it  in  Apr., 
1837,  upon  a  dispute  between  the  State  and  the 
pier  owners.  Ex  parte  Smith  v.  Comptroller, 
18  Wend.,  659.  I  felt  very  little  doubt  then, 
-and  feel  very  little  now,  that  the  Corporation 
are  bound  to  keep  the  basin  in  repair,  with 
the  exception  of  certain  specific  parts  assigned 
by  statute  to  the  Pier  Company,  which  were 
noticed  in  that  case;  and  see  People  v.  Alb. 
Corp.,  11  Wend.,  539,  Nelson,  J. 
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The  judgment  of  the  Mayor's  Court,  however, 
must  be  reversed  on  t/ie  first  point ;  venire  de 
novo/roro  court  below. 

Cited  in— 6  Hill,  74 ;  22  N.  Y..  400 ;  10  Barb.,  208 ;  23 
Barb.,  42 ;  1  E.  D.  8.,  498;  1  Daly,  543. 


BENNETT  v.  EARLL. 

BUI  of  Sale  of  Personal  Property — Subsequent 
Mortgage — Possession — Lien  of  Preferred. 

A  bill  of  sale  of  personal  property,  when  posses- 
sion does  not  accompany  the  transfer,  has  no  pref- 
erence over  a  mortgage  of  the  same  property  sub- 
sequently executed,  although  that  also  be  unac- 
companied by  a  change  of  possession.  The  mortgage 
being-  hona  tide,  holds  the  property  in  preference  to 
the  bill  of  sale ;  a  change  of  possession  in  respect  to 
it  being  important  only  as  it  regards  creditors  and 
subsequent  purchasers. 

Citations— 2  R.  8.,  136,  sec.  5 ;  20  Wend.,  17. 

ERROR  from  the  Onondaga  C.  P.  Bennett 
sued  Earll  in  trover,  for  the  conversion 
of  certain  personal  property.  The  plaintiff's 
claim  was  founded  upon  a  mortgage  executed 
to  him  Aug.  24,  1836,  to  secure  the  payment 
of  a  sum  of  money  Sep.  1  ensuing  the  date  of 
the  mortgage.  The  defendant  set  up  a  claim 
to  the  same  property  under  a  bill  of  sale  exe- 
cuted to  him  Aug.  15,  nine  days  preceding  the 
date  of  the  mortgage.  Possession  of  the  prop- 
erty did  not  accompany  either  the  bill  of  sale  or 
the  mortgage,  the  former  owners  continuing  to 
use  it  until  Oct.,  1836,  when  the  defendant  took 
possession  thereof, *and  carried  it  away.  [*1 18 
The  court  charged  the  jury  that  both  the  plaint- 
iff and  defendant  being  in  default  in  not  tak- 
ing possession  of  the  property  at  (he  time  of 
the  execution  of  the  instruments,  and  the  de- 
fendant having  been  the  first  in  taking  posses- 
sion, was  entitled  to  the  property,  as  the  most 
vigilant  of  the  two  creditors.  The  jury  found 
for  the  defendant.  The  plaintiff  having  ex- 
cepted  to  the  charge  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  B.  Davis  Noxon,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  charge 
of  the  court,  that  as  both  parties  were  in  fault 
in  not  taking  possession  of  the  property  at  the 
time  of  the  execution  of  the  instruments,  the 
defendant  was  entitled  to  priority,  as  the  most 
vigilant,  was  erroneous.  The  Statute  2  R.  8., 
136,  sec.  5,  made  the  bill  of  sale  absolutely 
fraudulent  as  against  "subsequent  purchasers 
in  good  faith;"  which  term  includes  the  mort- 
gagee, he  being  a  purchaser  sub  modo,  unless 
the  continued  possession  by  the  vendor  was 
sufficiently  explained,  which  is  not  pretended 
to  have  been  done  here.  As  regards  this  prior 
sale,  then,  the  mortgagee  was  not  under  the 
necessity  of  taking  possession  of  the  property, 
this  being  only  important  in  respect  to  credit- 
ors and  subsequent  purchasers.  It  is  enough 
in  such  cases,  that  the  transaction  bebonafide. 
Gregory  v.  Thomas,  20  Wend.,  17. 

Judgment  reversed;  venire  de  novo. 

Cited  in-60  N.  Y.,  220. 


NOTE.— Chattel  mortgage— Possession  in  mortgagor 
—Notice— Fraud.  See  Gregory  v.  Thomas,  20  Wend., 
17,  note.  See,  generally,  Stevens  v.  Fisher,  19  Wend. , 
181,  notes  cited. 
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1 19*]  *THE  HERKIMER  COUNTY 
BANK 

«. 

COX  ET  AL. 

In  an  action  by  a  bank  against  the  indorse™  of  a 
promissory  note,  the  certificate  of  the  notary  of  the 
bank,  if  he  be  a  stockholder,  is  not  admissible  in  ev- 
idence to  prove  presentment,  protest  and  notice. 

Citations— Stat.,  sess.  of  1833,  p.  395,  sec.  8 ;  2  Watts, 
141. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Herkimer  Circuit  in  May,  1838,  before 
the  Hon.  John  Willard,  one  of  the  Circuit 
Judges. 

The  action  was  against  the  defendants  as  in- 
dorsers  of  a  promissory  note.  For  the  purpose 
of  proving  a  presentment  for  payment,  protest 
for  non-payment,  and  notice  to  the  indorsers, 
the  plaintiffs  offered  in  evidence  the  certificate 
of  Albert  Q.  Story,  a  notary  public,  who  at  the 
time  the  protest  bears  date,  was  the  cashier 
and  a  stockholder  of  the  Bank.  The  defend- 
ants objected  to  the  certificate  on  the  ground 
that  the  notary  was  interested  at  the  time  the 
certificate  was  made.  The  judge  overruled  the 
objection,  and  the  defendants  excepted.  The 
jury  found  for  the  plaintiffs.  The  defendants 
ask  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  D.  Burwell.  for  plaintiffs. 

lit/  the  Court,  Bronson,  ,/.  Although  the 
language  of  the  statute  is  general,  that  t  lie  cer- 
tificate of  a"  notary  shall  be  presumptive  evi- 
dence of  the  facts  contained  in  it,  Stat.,  sess. 
1833,  p.  395,  sec.  8,  I  think  it  should  not  be  so 
construed  as  to  admit  the  certificate  in  a  case 
where  the  notary,  by  reason  of  interest,  would 
be  an  incompetent  witness.'  The  Legislature 
did  not  intend  to  dispense  with  the  necessity 
of  proving  a  demand  and  notice,  for  the  pur- 
1J2O*]  pose  of  charging  *an  indoreer,  but  only 
to  change  the  mode  of  proof.  The  statute  has 
rendered  it  unnecessary  to  call  the  notary,  by 
giving  the  same  effect  to  certain  facts  set  forth 
in  his  official  certificate,  as  though  be  had  ap- 
peared in  court,  and  sworn  to  those  facts.  I 
cannot  think  that  the  Legislature  intended  to 
sanction  this  secondary  evidence  in  a  case 
where  the  officer  was  an  incompetent  witness 
at  the  time  he  made  the  certificate.  The  same 
question  has  arisen  in  Pa.,  Bk.  v.  Porter,  2 
Watts,  141,  and  the  certificate  was  rejected. 

New  trial  granted. 

1.— The  section  referred  to  is  as  follows :  "In  all 
actions  at  law,  the  certificate  of  a  notary  under  hia 
hand  and  deal  of  offloe.of  the  presentment  by  him  of 
any  promissory  note  or  bill  or  exchange  for  accept- 
ance or  payment,  and  of  any  protect  of  such  bill  or 
note  for  non-aoceptanoe  or  non-payment,  and  of 
the  service  of  notice  thereof  on  any  or  all  of  the 
parties  to  such  bill  of  exchange  or  promissory  note, 
and  specifying  the  mode  ofirlvitiir  such  notice,  and 
the  reputed  place  or  residence  of  the  imrty  to  whom 
the  same  was  given,  and  the  i«>st«illl<-«-  nearest  there- 
to, shall  be  presumptive  evidence  of  the  facts  con- 
tained In  such  certificate :  but  this  section  shall  not 
apply  to  any  case  in  which  the  defendant  shall  an- 
nex to  his  plea  an  affidavit  denying  the  fact  of  hav- 
ing received  notice  of  non-acceptance  or  of  non- 
payment of  such  note  or  bill." 

WKND.  81. 
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9. 

WADSWORTH. 

Parties — When  Assignee  of  Covenant*  of  War- 
ranty and  for   Quiet  Enjoyment  may  Main-  • 
tain  Action — Personal  Representatiies  of  Par- 
ty   Ended,   Entitled  to  Damages— Eviction, 
Necessary— Pleading— Assignment. 

An  assignee  of  covenants  of  warranty  and  for 
quiet  enjoyment,  may  maintain  an  action  on  the 
covenants  where  possession  is  taken  under  the  deed 
and  there  is  a  subsequent  eviction,  although  at  the 
time  of  the  execution  of  the  deed  the  grantor  had  no 
title. 

The  covenants  may  be  assigned  as  well  by  a  release 
and  quitclaim  as  by  deed  of  bargain  and  sale,  or  by 
lease  and  release. 

The  damages  recoverable  upon  a  breach  of  cove- 
nant of  warranty  or  for  quiet  enjoyment,  belong  to 
the  personal  representative  and  not  to  the  heirs  of 
the  party  evicted. 

Where  the  eviction  takes  place  during  the  life  of 
the  assignee,  and  the  damages  and  costs  are  paid  in 
part  by  him.  and  in  part  by  his  executor  after  his 
death,  the  facts  may  be  alleged  according  to  the 
truth  of  the  case,  in  an  action  by  the  executor. 

To  support  an  action  for  breach  of  covenants  of 
warranty  and  for  quiet  enjoyment,  an  eviction  by 
title  paramount  must  be  alleged  and  proved. 

Citations-  7  Wend.,  381,  284 ;  6  Wend.,  404-406  ;  2 
Johns..  395  ;  6  Mass.,  246 ;  9  Wend.,  421,  422 ;  4  Kent, 
Com.,  471,  n.  ajlb.^d  ed.,  479;  5  Conn.,  497,498.  504-506, 
521-527  ;  4  Johns..  72 ;  1  Dev.  &  B.,  94, 101 :  1  Maule  & 
S.,  355  ;  4  Id.,  53 :  5  Cow.,  137, 143,  n. ;  4  Dev.  &  B..  94; 
1  Conn.,  244,  248  ;  2  Bl.  Com.,  103.  195,  196 ;  3  Johns., 
365,  366,  471,  .473 ;  5  Johns.,  120 ;  4  Pick..  167 :  2  Wh., 
45.  61.  62 ;  Mart.  &  Y.,  58 ;  3  Wend..  180, 182 ;  11  Johns., 
122;  16  Pick.,  68;  4  BOS.&  P.,  158;  17  Wend..  160;  3 
Ham.  (O.),  211 ;  7  Carr.  &  P.,  477 ;  10  Johns.,  456. 

TIEMURRER  to  declaration.  This  was  an  ac- 
jJ     tion  on  covenants  of  warranty  and  for 

auiet  enjoyment,  contained  in  a  deed  of  land, 
ated  July  7,  1797,  executed  by  the  defendant 
to  John  Johnston.  Each  count  (there  being  six 
in  all)  averred  that  afterwards,  viz.:  *on  [*121 
the  same  day,  the  defendant,  by  Johnston's 
direction  and  with  his  consent,  surrendered 
possession  of  the  land  to  the  testator,  John  Bed- 
doe,  who  continued  in  possession  until  John- 
ston, Aue.  16.  1802,  by  indenture,  in  consid- 
eration or  $1,  therein  expressed  as  in  hand  paid 
by  Beddoe,  did  "remise,  release  and  forever 
quitclaim  unto  the  said  John  Beddoe,  bis  heirs 
and  assigns  forever,  all  the  right,  title,  interest, 
claim  or  demand,  which  the  said  John  John- 
ston, etc.,  had  in  or  to  the  said  tract,  etc.,  to 
have  and  to  hold  the  said  tract,  etc.,  unto  the 
said  John  Beddoe,  his  heirs  and  assigns  for- 
ever, to  his  and  their  own  proper  use,  benefit 
and  behoof,  etc."  Each  count  stated  an  evic- 
tion from  part  of  the  premises,  while  in  pos- 
session of  persons  claiming  under  John  Bed- 
doe,  the  plaintiff's  testator,  nnd  during  the  life- 
time of  the  testator.  The  eviction  was  alleged 
to  have  been  in  virtue  of  a  title  in  one  Rachel 
Malin.  All  the  counts  except  the  sixth  stated 
thia  title  to  be  paramount  to  the  defendant's  ; 
and  all  except  the  fifth  averred  that  the  plaint- 
iff, as  executor,  had  thereby  incurred  damages 
and  costs.  The  fifth  count  averred  that  the 
testator  in  his  lifetime,  and  the  plaintiff  since 
his  death,  had  been  obliged  to  pay  them. 


NOT«.— O>t*wi»U  nf  icatrnnty  -Brtac,h  of  Eric- 
Mon.  See  Vanderkarr  v.  Vanderkarr,  II  Johns., 
122.  note. 
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The  first  and  second  counts  averred  that  the 
defendant's  deed  to  Johnston  was  given  to  and 
received  by  Johnston  for  and  in  behalf  of  Bed- 
doe,  the  testator,  and  for  his  benefit. 

All  the  counts  except  the  third,  concluded  as 
for  a  breach  of  the  covenant  for  quiet  enjoy- 
ment only  ;  the  third  was  for  a  breach  of  the 
covenant  of  warranty  only.  But  the  deed  as 
set  forth  in  each  count  in  fact  contained  cove- 
nants of  seisin,  of  warranty,  for  quiet  enioy- 
ment,  and  further  assurance.  The  defendant 
demurred  to  each  count. 

The  demurrers  were  argued  by, 

Mr.  J.  C.  Spencer,  for  defendant. 

Mr.  D.  B.  Prosser,  for  plaintiff. 

Points  made  and  argued  on  the  part  of  the  de- 
fendant. 

I.  It  appears  by  all  the  counts  in  the  decla- 
ration except  the  sixth, that  the  defendant  never 
122*]  had  any  title  to  the  premises  *from 
which  the  evictions  were  had  ;  consequently, 
no  title  passed  by  his  deed  to  Johnston,  and 
none  was  or  could  be  conveyed  by  Johnston 
to  Beddoe,  and  as  no  estate  passed  to  Beddoe 
there  was  no  land  to  which  the  covenants  de- 
clared upon,  could  be  annexed  so  as  to  pass  to 
the  assiguee  of  Johnston.     In  support  of  this 
point  the  counsel  cited  and  commented  upon 
the  following  authorities  :  4  Kent,  Com.,  471, 
n.  b  ;  Bickford  v.  Page,  2  Mass.,  455,  460;  An- 
drews v.  Pearce,  1  Boss.  &  P.  N.  R.,  158  ;  Mai- 
stonv.  Hobbs,  2  Mass.,  439;  Wheelockv.  Thayer, 
16   Pick.,  68,  70;  Bartholomew   v.    Candee,  14 
Pick.,  167, 171;  Wade  v.  Merwin,  11  Pick.,  287; 
Copenhurst  v.  Copenhurst,  T.  Raym.,  27;  Pitch- 
er v.  Livingston,  4  Johns.,  1-10;  Hamilton  v. 
Wilson,  Id,,  72;  CHreenby  v.  WUcocks,  1  Johns., 
8  ;  Bailey  v.  Wells,  3  Wils.,  29  ;  Webb  v.  Rus- 
sell, 3  T.  R.,  402;   Walker's  case,  3  Co.,  23; 
Spencer's  case,  5  Co.,  18  ;  Vin.  Abr.,  tit.  Cove- 
nant, K,  7. 

II.  The  release  and  quitclaim  from  John- 
ston to  Beddoe  was  not  an  assignment  of  the 
covenants  contained  in  the  deed  of  the  defend- 
ant to  Johnston.     4  Crui   Dig.,  97-99,  tit.  32, 
Deed.  ch.  6,  25 ;  Butler  v.  Duckmanton,  Cro. 
Jac.,  169;  Noke  v.  Awder,  Cro.  Eliz.,436;  Ben- 
nett v.  Irwin,  3  Johns.,  363-366. 

III.  The  covenants  on  which  the  action  is 
brought,  being  such  as  would   run  with  the 
land,  the  action  should  have  been  brought  by 
the  heir  and  not  by  the  executor,  there  being 
no  averment  that  the  personal  estate  had  been 
legally  damnified.  Hamilton  v.  Wilsan,  4  Johns., 
72  ;  Kingdom  v.  Nottte,  1   Maule  &   S.,  355  ; 
Lacy  v.  Livingston,  2 Lev.,  66,  and  1  Vent.,  175; 
King  v.  Jones,  5  Taunt.,  318. 

IV.  The  fifth  count  alleges  that  both  the  tes- 
tator and  the  executor  paid  the  damages  and 
costs  on  the  eviction  of  the  grantee  of  the  tes- 
tator. 

V.  The  sixth  count  does  not  allege  a  distur- 
bance of  possession  by  any  title  hostile,  or  in- 
consistent with  that  of  the  defendant. 

By  the  Court,  Cowen,  J.  If  the  covenants 
of  warranty  and  for  quiet  enjoyment  passed 
by  the  quitclaim  deed  from  Johnston  to  the 
plaintiff's  testator,  the  right  of  action  sought 
1 23*]  *to  be  shown  by  the  declaration  seems 
to  be  clear  in  all  the  counts  except  the  sixth. 
This  count  is  defective  in  not  averring  that  the 
eviction  was  bv  a  title  paramount  to  that  of 
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the  defendant.  Webb  v.  Alexander,  7  Wend. , 
281;  Luddington  v.  Pulver,  6  Id.,  404-406; 
Qreenby  v.  WUcocks,  2  Johns.,  895;  Ellis  v. 
Welch,  6  Mass.,  246;  per  Savage,  Ch.  J.,  in 
Rickert  v.  Snyder,  9  Wend.,  421,  422;  4  Kent, 
Com.,  479,  3d  ed.  Non  constat  but  Rachel  Ma- 
lin  may  have  proceeded  to  eviction  upon  a 
right  derived  from  Johnston  or  the  testator 
himself.  In  the  other  five  counts,  however, 
there  is  enough  to  show  that  during  the  life 
time  of  Beddoe  the  testator,  he  either  became 
personally  liable  on  covenants  to  his  grantees 
as  to  a  part  of  the  premises  from  which  they 
were  evicted  by  a  title  superior  to  the  defend- 
ants, or  suffered  an  injury  in  an  eviction  of 
his  tenant  by  a  like  superior  title.  Then  it  is 
averred  either  that  the  plaintiff  was  compelled 
to  pay  damages  and  costs  as  executor,  or,  ac- 
cording to  the  fifth  count,  the  testator  in  his 
lifetime  was  obliged  to  pay  a  part,  and  the 
plaintiff  another  part  after  his  death.  In  either 
case,  the  right  of  action  pertained  to  the  tes- 
tator personally.  The  covenant  was  broken 
by  the  eviction,  and  the  whole  damages  were 
due.  Hosmer,  Ch.  J.,  in  Mitchell  v.  Warner,  5 
Conn.,  504-506,  the  right  to  which  passed  on 
his  death,  not  to  his  heir,  but  to  his  personal 
representative.  Hamilton  v.  Wilson,  4  Johns., 
72.  A  covenant  real  ceases  to  be  such  when 
broken,  and  no  longer  runs  with  the  land.  It 
would  not  go  to  the  heir  by  death,  for  the  same 
reason  that  it  could  no  longer  follow  the  land 
into  the  hands  of  a  devisee  or  grantee.  See 
Marklandv.  Crump,  1  Dev.  &  B.,  94,  101; 
Kingdon  v.  Nottle,  1  Maule  &  S.,  355:  8.  C.,  4 
Id.,  53. 

This  view  of  the  case  disposes  of  all  the  mi- 
nor objections  raised  by  the  demurrers.  There 
must  be  judgment  for  the  defendant  on  the 
sixth  count,  and  for  the  plaintiff  on  all  the. 
others,  unless  either  the  first  or  second  point 
taken  by  the  defendant's  counsel  is  sustaina- 
ble. These  are  each  applicable  to  the  remain- 
ing five  counts. 

The  first  point  is,  that  it  appears  from  five 
of  the  counts,  that  when  the  defendant  con- 
veyed to  Johnston,  he,  the  defendant,  had  no 
*title,  and  as  no  estate,  therefore, passed  [*1 24 
to  the  plaintiff's  testator,  the  covenants  were 
not  assigned;  that  covenants  pass  only  as  inci- 
dents to  an  estate;  and  if  there  be  none,  the 
covenants  cannot  be  said  to  be  annexed  to  an 
estate,  much  less  to  pass  with  it.  The  point 
seems  to  suppose  that  these  covenants  can 
never  be  transferred  where  there  is  a  total  want 
of  right  in  the  original  covenantor,  though  his 
deed  transfer  the  actual  possession.  It  seises 
on  the  phrase  in  4  Kent,  Com.,  471,  n.  b,  3d 
ed.,  and  other  books,  "that  they  cannot  be  sep- 
arated from  the  land  and  transferred  without, 
but  they  go  with  the  land  as  being  annexed  to 
the  estate,  and  bind  the  parties  in  respect  to 
privity  of  estate."  No  N.  Y.  case  was  pro- 
duced which  denies  that  they  pass  where  the 
possession  merely  goes  from  one  to  another  by 
deed,  and  there  is  afterwards  a  total  failure  of 
title;  but  there  are  several  to  the  contrary. 
Withy  v.  Mumford,  5  Cow.,  137;  Oarlock  v. 
Gloss,  5  Id.,  143,  n.;  and  see  Markland  v. 
Crump,  4  Dev.  &  B.,  94;  Booth  v.  Starr,  1 
Conn.,  244,  248.  Nor,  when  we  take  the  word 
"estate"  in  its  most  comprehensive  meaning, 
can  it  be  said  there  is  none  in  such  a  case  to 
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•which  the  covenant  may  attach.  It  is  said  by 
Blackstone  to  signify  the  condition  or  circum- 
stance in  which  the  owner  stands  with  respect 
to  his  property,  2  Bl.  Com.,  103,  and  a  mere 
naked  possession  is  an  imperfect  degree  of 
title,  which  may  ripen  into  a  fee  by  neglect  of 
the  real  owner.  Id.,  195,  196.  It  is,  in  short, 
an  inchoate  ownership  or  estate  with  which 
the  covenants  run  to  secure  it  against  a  title 
paramount;  and  in  that  sense  is  assignable 
within  the  restriction  insisted  upon.  It  is  said 
in  several  cases  that  the  covenants  of  warranty 
and  quiet  enjoyment  refer  emphatically  to  the 
possession  and  not  to  the  title.  Waldron  v. 
M'Carty,  3  Johns.,  471,  473,  per  Spencer,  J.; 
Kortz  v.  Carpenter,  5  Id. ,  120.  The  meaning 
is,  that  however  defective  the  title  may  be, 
these  covenants  are  not  broken  till  the  posses- 
sion is  disturbed.  When  the  latter  event  tran- 
spires, an  action  lies  to  recover  damages  for 
the  failure  both  of  possession  and  title  accord- 
ing to  the  extent  of  such  failure. 
1  25*]  *The  case  of  Bartholomew  v.  Candee, 
4  Pick.,  167,  was  mainly  relied  upon  in  sup- 
port of  the  ground  taken  by  the  first  point. 
All  that  case  decides  is  that  a  covenant  no 
longer  runs  with  the  land  after  it  is  broken. 
The  declaration  was  by  the  grantee  of  one 
Thorp,  to  whom  the  defendant  had  conveyed 
in  fee  with  covenants  of  seisin  and  warranty; 
and  breaches  were  assigned  upon  both.  The 
defendant  pleaded  and  the  jury  found  that  be- 
fore the  defendant  conveyed  to  Thorp,  he  had 
conveyed  to  one  Sparks,  who  entered  and  died 
actually  seised,  leaving  the  land  to  his  children, 
who  were  still  actually  seised  when  the  de- 
fendant conveyed  to  Thorp.  Mr.  J.  Wilde 
arrives  at  the  conclusion  that  the  covenant  of 
seisin  was  broken  before  the  deed  from  Thorp 
to  the  plaintiff,  and  adds:  "This  point  being 
established,  it  is  perfectly  well  settled  that  no 
action  will  lie  on  this  contract  in  the  name  of 
the  assignee.  By  the  breach  of  the  covenant 
of  seisin,  an  action  accrued  to  the  grantee, 
which  being  a  mere  chose  in  action,  was  not* 
assignable.  He  does  not  notice  the  covenant 
of  warranty,  but  seems  to  consider  the  claim 
under  that  as  standing  on  the  same  ground; 
which  I  think  might  well  lie  under  the  pleas 
as  found  by  the  jury.  The  fair  import  of  these 
was  that  neither  Thorp  nor  the  plaintiff  ever 
had  possession;  so  that,  according  to  some 
cases,  the  covenant  of  warranty  was  also  im- 
mediately broken;  Ducall  v.  Craig,  2  Wh.,  45, 
61,  62;  Randolph  v.  Meak,  Mart.  &  Yerg.,  58; 
and  according  to  our  own  it  never  could  have 
any  effect.  No  possession  ever  having  been 
taken  under  the  deed,  there  could  be  no  actual 
eviction,  which  i«  said  to  be  essential  to  a  re- 
covery upon  a  covenant  of  warranty.  Webb  v. 
Alexander.  7  Wend..  281-284,  and  cases  cited; 
Jackson  v.  Rice,  8  Wend.,  180, 182.  per  Savage, 
Ch.  J.;  Vanderkarr  v.  Vanderkarr,  11  Johns., 
122.  See  a  very  full  collection  and  considera- 
tion of  the  cases  to  this  point,  both  as  it  re- 
Hpects  the  covenant  of  warranty  and  for  quiet 
enjoyment,  by  Hosmer.  Ch.  J.,  in  Mitchell  v. 

Warner,  5  Conn.,  521-527.  That  an  unbroken 
covenant  of  warranty  shall  run  with  the  pos- 
session of  the  land,  was  not  questioned  by 
counsel  or  court  in  Ilartholmnete  v.  Cnndee,  nor 

126*1  was  it  in  *a  subsequent  and  similar 
case,  Wherlock  v.  Thayer,  16  Pick.,  68,  also  re- 
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lied  upon.  I  have  looked  through  the  other 
cases  cited  by  the  counsel  for  the  defendant, 
and  they  all  go  to  the  point,  either  that  a  cov- 
enant broken  ceases  to  be  assignable,  or  that 
covenants  in  gross  are  not  so.  These  positions 
are  indisputably  settled;  and  we  have  adopted 
the  first,  in  order  to  show  that  this  action  was 
properly  brought  by  John  Beddoe's  executor 
instead  of  his  heir.  I  do  not  except,  from  this 
remark  the  case  of  Andrew  v.  Pearce,  4  Bos.  & 
P.,  158.  It  is  true  that  was  an  action  on  cov 
enants  both  that  the  defendant  had  authority 
to  demise  and  for  quiet  enjoyment.  The  title 
failed  before  the  plaintiff  took  an  assignment; 
he  entered  and  was  ousted;  and  it  was  held 
that  he  could  not  recover,  because  the  mere 
failure  of  the  title  broke  the  covenants.  Mans- 
field, Ch.  J.,  said  expressly,  the  assignor  had 
only  a  right  of  action  left,  which  he  could  not 
assign.  It  would  seem  by  this  case  that,  in 
England,  a  simple  failure  of  title,  without  evic- 
tion, would  be  a  breach  of  the  covenant  for 
quiet  enjoyment.  With  us  the  doctrine  is  clear- 
ly otherwise.  Kortz  v.  Carpenter,  5  Johns., 
120;  Norman  v.  Wells,  17  Wend.,  160.  and  cases 
cited;  and  see  Mitchell  v.  Warner,  5  Conn.,  497, 
522,  and  the  very  full  reference  there  to  the 
N.  Y.  cases.  In  Andrew  v.  Pearce.  the  lease 
was  treated  as  totally  gone,  by  a  failure  of  the 
title;  whereas,  there  was  still  a  continuing  pos- 
session, till  the  plaintiff  was  ousted,  and  then 
and  not  till  then,  according  to  our  cases,  was 
the  covenant  for  quiet  enjoyment  broken. 
There  is  a  difference  in  more  respects  than  one 
between  our  own  and  the  English  cases  as  to 
what  shall  constitute  a  breach  of  the  coven  ants 
of  title,  so  as  to  take  away  their  assignable 
quality.  Even  a  covenant  of  seisin,  made  and 
broken  in  the  same  breath,  is  there  held  to  run 
with  the  land,  till  actual  damages  are  sustained 
by  the  breach.  Kingdon  v.  Nottle,  1  Maule  & 
S.,  355;47rf.,53;  Kent.  Com.,  471,472.  3d  ed., 
says  the  reason  assigned  for  the  decision  is  loo 
refined  to  be  sound.  The  case  is  followed  by 
Backus  v.  McCoy,  8  Ham.  (Ohio);  211;  but 
severely  criticised  in  Mitchell  v.  Warner.  5 
Conn.,  497-505;  Kent,  Com.,  ut  supra,  n.  a. 

*But  secondly,  if  the  covenant  be  in  [*127 
its  own  nature  available  to  the  assignee  as  a 
protection  against  the  total  failure  of  the  de- 
fendant's title,  and  if  it  be  assignable  by  a 
grant  of  the  land,  it  is  insisted  that  none  of 
the  counts  in  the  declaration  show  that  such  a 
grant  was  made  from  Johnston  to  the  plaint- 
iff's testator.  All  the  counlsstop  with  averring 
that  Johnston,  for  the  consideration  of  $1,  re- 
mised, released  and  forever  quitclaimed  to  the 
testator  in  fee.  Technically,  these  are  but 
words  of  release;  and  as  no  previous  release 
from  Johnston  to  the  testator  is  shown,  it  is 
supposed  that  the  granting  words  are  inoper 
alive.  This  objection  supposes  that  the  words 
used  cannot  carry  the  estate  except  a«  part  of 
a  conveyance  by  lease  and  release;  and  that, in 
order  to  give  them  effect,  a  least*  should  be 
shown,  either  by  its  production  and  proof,  in 
the  usual  way,  or  its  recital  in  the  release;  and 
this  formal  strictness  would  t»eem  still  to  pre- 
vail in  England.  Doe,  ex  dem.  Pemtxr  v.  Wag- 
staff,  7  Carr.  &  P..  477.  In  Jifnnett  v.  Inein.  8 
Johns.,  865.  806,  Van  Ness.  ./. .  said,  a  mere 
release  or  quitclaim,  unit--  the  releasce  is  in 
possession,  is  void.  But  the  declaration  in  the 
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case  at  bar,  shows  that  the  grantee  was  in  pos- 
session. Even  this  strictness  was,  however,  to- 
tally exploded,  by  the  case  of  Jackson  v.  Pish, 
10  Johns. ,  456,the  operative  words  as  set  forth 
in  the  declaration  being  held  of  themselves  suf- 
ficient to  raise  and  execute  a  use  under  the  stat- 
ute. The  conveyance  was  there  held  good  as  a 
bargain  and  sale.  Had  that  case  occurred  to 
counsel,  we  should  doubtless  have  been  saved 
the  examination  of  this  objection;  for  we  do 
not  remember  its  being  denied  on  the  argu- 
ment that  words  which  are  sufficient  to  pass  a 
fee  in  conveyancing  are  equally  sufficient  in 
pleading  by  way  of  averment. 

The  demurrers  are  overruled  as  to  all  the 
counts  except  the  sixth,  and  judgment  must 
be  given  for  the  plaintiff. 

The  demurrer  to  the  sixth  count  is  well  tak- 
en, and  judgment  must  be  given  for  the  defend- 
ant as  to  that  count,  with  leave  to  both  parties  to 
amend. 

Covenant  for  quiet  enjoyment— When  deemed  brok- 
en. Limited-65N.  Y.,  505  (22  Am.  Rep.,  660). 

Cited  in— 65  N.  Y.,  506,  507  (22  Am.  Rep.,  661);  5 
Lans.,  199 ;  8  Hun,  543  ;  58  Barb.,  50 ;  1  Duer,  196. 

Covenant—  When  runs  with  land— Explained— 2 
Barb.,  308. 

Cited  in-8  N.  Y.,  469 ;  87  N.  Y.,  430 ;  10  Hun.  417  ; 
22  Hun,  427 ;  58  How.  Pr.,  518 ;  3  Abb.  N.  S..  316;  2 
Hilt.,  499  ;  Deady,  389 :  54  111.,  498 ;  43  Am.  Dec.,  596 

Covenant— Assignment  of.    Cited  in— 18  Barb . ,  207; 
1  Bradf.,  56;  12  Kan.,  472. 
Also  cited  in-2  Hill.  Ill :  40  Barb..  217. 


128*]    *THE  PEOPLE  «.  IRVIN. 

Descent — Aliens — Statute. 

The  nephew  of  a  person  dying1  intestate  and  seised 
of  an  estate  of  inheritance,  although  a  naturalized 
citizen  is  not  capable  of  inheriting  the  estate,  if  his 
father  be  an  alien  and  living1  at  the  time  of  the  de- 
cease of  the  person  last  seised,  notwithstanding  the 
provision  in  the  Statute  of  Descents,  "that  no  per- 
son capable  of  inheriting,  etc.,  shall  be  precluded 
from  such  inheritance  by  reason  of  the  alienism  of 
any  ancestor  or  such  person." 

Our  statute  is  substantially  like  the  Act  of  11  and 
12  Wm.  III.,  ch.  6,  and  must  receive  the  same  con- 
struction, viz.:  that  it  does  not  enable  a  person  to 
deduce  title  through  an  alien  ancestor  still  living. 

Citations— 1  R.  S.,  752,  sec.  8,  754,  sec.  22 :  7  Wend., 
332,  336 ;  2  Bl.  Com.,  207,  227 ;  10  Wend.,  9 ;  6  Pet.,  108. 

rpHIS  was  an  action  of  ejectment  tried  at  the 
L  N.  Y.  Circuit,  before  the  Hon.  Ogden  Ed- 
wards, one  of  the  Circuit  Judges. 

The  premises  claimed  were  alleged  to  have 
escheated  by  the  death  of  one  Thomas  Irvin 
without  heirs  capable  of  inheriting.  Thomas 
Irvin,  although  an  alien  born,  had  been  duly 
naturalized,  and  was  a  citizen  of  the  U.  S.  He 
died  intestate  May  10,  1837,  seised  in  fee  of 
the  premises  in  question.  He  left  no  children 
or  child,  or  other  lineal  descendant,  nor  was 
his  father  or  mother  living  at  the  time  of  his 
decease;  nor  had  he  any  brother  or  sister  ex- 
cept such  as  were  at  all  times  aliens.  He  left  at 
his  decease  a  brother  named  William,  then  and 
at  the  time  of  the  trial  of  this  cause  residing  in 
Glasgow,  in  Scotland,  an  alien.  A  son  of  this 
brother,  viz.:  Richard  Irvin,  the  defendant  in 
this  cause,  has  resided  in  this  State  for  the  last 
15  years,  and  was  duly  naturalized  Dec.  10, 


NOTE.— Aliens— Rights  as  to  real  property.     See 
Connolly  v.  Smith,  ante,  p.  59,  notes  cited. 
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1884.  He  claims  as  the  next  of  kin  capable  of 
inheriting,  to  be  the  heir  at  law  of  Thomas  Ir- 
vin, and  has  accordingly  taken  possession  of 
the  premises.  It  was  conceded,  on  his  part,  if 
he  was  not  capable  of  inheriting,  that  the  prop- 
erty had  escheated.  The  jury  found  a  special 
verdict.  This  cause  was  argued  at  the  last  Oc- 
tober Term. 

Mr.  S.  Beardsley,  Atty-Qen.,toT  the  peo- 
ple. It  is  conceded  by  the  defendant  that  the 
property  in  question  has  escheated,  unless  he 
was  capable  of  taking  by  descent  on  the  de- 
cease *of  his  uncle;  and  it  is  insisted  on  [*1 2S> 
the  part  of  the  people  that  he  cannot  take  be- 
cause he  must  make  title  to  the  premises 
through  his  father,  who  is  an  alien  and  now 
living.  2  Kent,  Com.,  55,  3d  ed.;  9  Wh.,  354; 
7  Wend.,  332;  10  Id.,  9.  The  statutory  pro- 
vision that  no  person  capable  of  inheriting, 
etc.,  shall  be  precluded  from  such  inheritance 
by  reason  of  the  alienism  of  any  of  his  ances- 
tors, 1  R.  S.,  754,  sec.  22.  does  not  help  the  de- 
fendant; having  been  held  to  be  the  same  in 
substance  as  the  Act  of  11  and  12  Wm.  III., 
ch.  6,  which  does  not  enable  a  party  to  deduce 
title  through  an  alien  ancestor  still  living.  See 
authorities  above  cited.  Under  our  Statute  of 
Descents  the  brother  of  the  person  last  seised 
would  be  entitled  to  the  property  but  for  his 
alienage,  and  during  his  life  the  defendant  i» 
not  capable  of  inheriting,  and  therefore  is  not 
within  the  provisions  of  the  statute.  The  fact 
of  his  father  being  living  excludes  him.  It  is 
only  a  person  capable  of  inheriting  within  the 
provisions  of  the  statute,  who  is  not  to  be  pre- 
cluded, etc. 

Messrs.  D.  Lord,  Jr..  and  B.  F.  But- 
ler, for  the  defendant,  insisted  that  by  the 
16th  section  of  the  Statute  of  Descents,  which 
declares  that  "In  all  cases  not  provided  for  by 
the  preceding  rules,  the  inheritance  shall  de- 
scend according  to  the  course  of  the  common 
law,"  as  modified  by  section  22,  of  the  same 
statute,  the  defendant  was  capable  of  taking, 
1  R.  S.,  753,  sees.  16 and  754,  sec.  22,  and  that 
our  statute  in  respect  to  the  alienism  of  the  an- 
cestor is  different  from  the  Act  of  11  and  12 
Wm.  III.,  ch.  6.  and  should  be  construed  to 
authorize  a  descent  to  the  nephew,  although 
his  father  is  an  alien  and  still  living.  In  sup- 
port of  this  last  position  they  cited  Yorke, 
Forfeitures,  76,  87;  7  Johns.,  214;  2  Bl.  Com., 
251;  2  Mass.,  179,  n.;  2  Leigh,  109. 

By  the  Court,  Nelson,  Ch.  J.  William,  the 
brother  of  the  person  last  seised, if  a  citizen  and 
capable  of  inheriting  at  the  time  of  the  decease 
of  the  intestate,  would  have  taken  the  estate 
under  section  8,  of  our  Statute  of  Descents; 
and  if  dead  leaving  issue,  also  capable,  they 
would  like  him  have  *taken  under  the  [*13O 
same  section.  1  R.  S.,  752,  sec.  8;  7  Wend., 
336.  But  he  is  an  alien  and,  therefore,  cannot 
take,  and  his  uninheritable  blood  impedes  the 
descent  to  the  naturalized  son,  the  defendant. 
It  is  perfectly  settled  upon  all  the  law, that  the 
nephew  does  not  inherit  immediately  or  per- 
sonally from  the  uncle;  that  he  must  derive  ti- 
tle from  the  common  stock,  the  grandfather, 
through  the  blood  of  the  father;  he  stands  in 
the  second  degree.  2  Bl.  Com.,  207,  227;  7 
Wend.,  332,  and  cases  cited;  10  Id.,  9,  and  6 
Pet.,  108. 
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The  only  remaining  question, then,  is, wheth- 
er the  defendant  is  brought  within  the  Statute 
1  R.  8. ,  754,  sec.  22,  ameliorating  the  law  in 
respect  to  heirs  claiming  through  alien  ances- 
tors. It  provides,  that  "No  person  capable  of 
inheriting  under  the  provisions  of  this  chapter, 
shall  be  precluded  from  such  inheritance,  by 
reason  of  the  alienism  of  any  ancestor  of  such 
person."  This  section  was  taken,  substantially 
from  the  11  and  12  Wm.  III.,  ch.  6,'  which  is 
understood  to  apply  only  to  the  case  of  a  de- 
ceased, not  of  a  living  ancestor;  9  Wh.,  354;  2 
Kent,  Com.,  55,  3d  ed.;  7  Wend.,  339;  though 
I  have  not  been  able  to  find  any  express  ad- 
judication in  England  on  the  point. 

Judgment  for  plaintiff. 

Distinguished-3  N.  Y..  414. 

Cited  in-2  Hill,  71 ;  1  Sandf .  Ch..  637  ;  5  N.  Y.,  274 ; 
13N.  Y.,  640:15  Hun,  401 ;  23  Barb..  83:  33  Barb.,  368. 
373.  «,;  57  How.  Pr.,  243 ;  44  Super.,  552 ;  3  Leg.  Obs., 
237. 

1.— The  words  of  the  Statute  of  11  and  12  Wm.  III., 
ch.  6,  are :  "That  all  and  every  person  or  persons, 
being1  the  King's  natural  born  subject  or  subjects, 
within  any  of  the  King's  realms  or  dominions,  shall 
and  may  hereafter  lawfully  inherit  and  be  inherita- 
ble, as  heir  or  heirs  to  any  honors,  manors,  lands, 
tenements  or  hereditaments,  and  make  their  pedi- 
grees and  titles  by  descent  from  any  of  their  ances- 
tors, lineal  or  collateral,  although  the  father  and 
mother,  or  fathers  or  mothers,  or  other  ancestor  of 
such  person  or  persons,  by,  from,  through  or  under 
whom  he,  she  or  they  shall  or  may  make  or  derive 
their  title  or  pedigree,  were  or  was,  or  is  or  are,  or 
shall  be  born  out  of  the  King's  allegiance,  and  out 
of  his  majesty's  realms  and  dominions,  as  freely, 
fully  and  effectually  to  all  intents  and  purposes,  as 
if  such  father  or  mother,  or  fathers  or  mothers,  or 
other  ancestor  or  ancestors,  by.  from,  through  or 
under  whom, he  she  or  they  shall  or  may  make  or  de- 
rive their  title  or  pedigree,  had  been  naturalized  or 
natural  born  subjects. 
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Conveyance  with  Covenant  for  Quiet  Enjoyment 
— Bond  for  Consideration — Action  on — De- 
fence. .. 

Where  lands  were  sold  and  conveyed  by  deed.eon- 
taining  a  covenant  for  quiet  enjoyment,  and  the 
purchaser  executed  bis  bond  for  the  consideration 
money,  it  was  held,  that  it  is  no  defense  to  an  action 
on  the  bond,  that  the  grantor  was  not  seised  in  fee 
and  had  no  right  to  convey  the  premises,  if  there  be 
no  allegation  of  any  fraudulent  representation  on 
the  part  of  the  plaintiff  in  respect  to  the  title.  The 
above  facts  showing  neither  a  failure  or  an  original 
want  of  consideration. 

Citations— 10  Johns.,  90:  11  Johns.,  50:  19  Johns.. 
77  :  17  Wend..  188 ;  1  H.  HI.,  278,  n.  a :  8  T.  R.,  570;  4 
Ad.  ft  L..  509:  3  Ding.  N.  C..  365. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  debt  on  bond  dated  Mar.  4,1886, 
in  the  penal  sum  of  $5,000.  conditioned  for  the 
payment  of  $2,500.  in  six  equal  annual  install- 
ments, with  interest.  The  defendants  pleaded: 
1.  Non  ettfactum;  and,  2.  That  before  the  ex- 
ecution and  delivery  of  the  t>ond,  to  wit:  on 
the  said  Mar.  4,  1886,  the  plaintiff  and  bis  wife, 
by  deed  of  that  date,  for  the  consideration  of 
$2,500.  did  grant,  bargain,  sell,  etc..  unto  the 
defendant!),  their  heirs  and  assigns  forever,  a 
certain  piece  of  land  in  the  Village  of  Oswego; 
and  tin-  plaintiff**,  by  the  deed,  covenanted 
with  the  defendants,  their  heir*  and  H--k'n*. 
to  warrant  and  defend  them  in  the  quiet  and 
peaceable  possession  of  the  premiwa.  against 
all  and  every  person  lawfully  claiming  or  to 
WEND.  21. 


claim  the  whole  or  any  part  thereof.  That  the 
bond  was  at  the  same  time  executed  as  a  secu- 
rity for  the  payment  of  the  purchase  money  ; 
that  the  plaintiff  was  not  then  and  never  had 
been  seised  in  fee  of  the  land,  nor  had  he  any 
right  to  convey  in  manner  aforesaid  ;  but  that 
Martin  Van  Buren  then  was,  and  ever  since 
has  been,  the  owner  in  fee  of  the  land,  claim- 
ing adversely  to  the  plaintiff.  That  the  plaint- 
iff, at  the  time  of  executing  the  deed,  well 
knew  that  he  was  not  seised  in  fee  of  the  land, 
nor  had  the  right  to  grant  the  same  in  manner 
aforesaid.  That  the  defendants  have  not  re- 
ceived, and  are  not  entitled  to  an  estate  in  fee 
in  the  land  ;  nor  have  they  received  any  con- 
sideration whatever  for  the  balance  remaining 
du«  on  the  bond,  but  therein  the  consideration 
has  wholly  failed  ;  and  so  the  defendants  say 
they  have  been  defrauded  in  manner  aforesaid. 
•Verification.  There  was  a  third  plea  [*132 
substantially  like  the  second.  Demurrer  to  both 
pleas,  and  joinder. 

Mr.  I.  Williams,  for  plaintiff.  The  plea  in 
this  case,  that  the  plaintiff  was  not  seised  in 
fee  and  had  no  right  to  convey  the  land,  is  no 
answer  to  an  action  of  debt  on  bond  for  the  re- 
covery of  the  consideration  money.  The  rem- 
edy of  the  defendants,  if  any,  is  to  resort  to 
the  covenants  in  the  deed.  16  Johns,  267;  13 
Id.,  442;  13  Id.,  359;  10  Id.,  266.  The  mere 
knowledge  of  a  grantor  that  he  had  not  a  per- 
fect title  at  the  time  of  the  conveyance,  in  the 
absence  of  all  fraudulent  representations  as  to 
the  title,  does  not  affect  his  right  to  recover 
the  consideration  money.  2  Kent,  Com.,  471  ; 
2  Johns.  Ch., 519;  5  Conn., 528;  19  Martin(La.), 
235.  To  make  the  defense  good  in  this  case,  an 
eviction  should  have  been  averred.  2  Johns. 
Ch.,  546;  20  Johns.,  180;  2  Id.,  177;  17  Wend., 
188. 

Mr.  A.  Taber,  for  defendants.  The  con- 
sideration of  a  bond  in  an  action  upon  it  in  a 
court  of  law,  is  inquirable  into  to  the  same  ex- 
tent as  is  the  consideration  of  a  simple  contract 
in  an  action  upon  it,  2  R.  8.,  406.  sec.  77  ;  11 
Wend..  106;  15  Id.,  859.  The  defendant  by  his 
plea  shows  that  here  is  a  total  failure  of  con- 
sideration, 7  Johns.,  824;  1 1  /»/.,  50;  and  if  for 
no  other  reason,  the  plea  should  be  sustained, 
to  prevent  circuity  of  action.  But  there  is  an- 
other reason.  The  plea  avers  that  the  plaintiff 
well  knew  that  he  was  not  seised,  and  that  he 
had  no  right  to  convey,  and  that  they  the  de- 
fendants have  not  received  any  consideration, 
and  so  they  have  been  defrauded, etc. ;  all  which 
is  admitted  by  the  demurrer,  and  constitutes  a 
perfect  defense  to  the  action.  1  Com.  Cont., 
88;  14  Wend.,  195. 

When  the  counsel  for  the  defendants  men- 
tioned 11  Johns.,  50,  the  case  of  Frieirie  v. 
Hoffnagle,  i/r.  J.  Cowen  observed  that  it  had 
been  overruled  by  Vtftfoirrfv.«A>An*m, 19  Johns., 
77,  and  on  looking  at  it  the  counsel  asked  leave 
to  be  heard  in  respect  to  it  at  a  future  day, 
which  was  granted.  *He  subsequently  [MJI.J 
suggested  that  if  it  wore  conceded  (which, how- 
ever,  he  insisted  should  be  shown  by  the 
plaintiff)  that  the  defendants  went  into  pos- 
session of  the  land  conveyed;  -till  it  appearing 
by  the  plcadingH  that  neither  party  had  any 
right  there,  it  waa  manifest  that  there  was  no 
consideration  in  whole  or  in  part  for  the  bond, 
and  the  plaintiff  was  not  entitled  to  recover. 
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Such  was  the  decision  in  Frizbie  v.  Hoffnagle, 
which  case,  he  contended,  was  not  overruled 
by  Vibbard  v.  Johnson,  which  had  reference  to 
a  sale  of  chattels,  and  depended  upon  peculiar 
circumstances ;  on  the  contrary,  Frizbie  v. 
Hoffnagle  is  cited  with  approbation  in  McAllis- 
ter v.  Reab,  4  Wend.,  483,  491.  Again;  he  sub 
initted  whether  Vibbard  v.  Johnsonis  not  itself 
overruled  by  Case  v.  Boughton,  11  Wend. ,106, 
and  Head  v.  Stevens,  19  Wend.,  411,  in  each 
of  which  cases  the  defendant  went  into  pos- 
session of  the  thing  purchased,  and  subse- 
quently defeated  a  recovery  of  the  considera- 
tion, on  the  ground  of  a  false  warranty  in  the 
first,  and  a  want  of  title  in  the  second  case. 

By  the  Court,  Bronson,  J.  Fraud  is  not  al- 
leged. The  plea  only  amounts  to  this:  the 
plaintiff,  knowing  that  the  fee  of  the  land  was 
in  a  third  person,  conveyed  the  same  to  the  de- 
fendants, with  a  covenant  for  quiet  enjoyment. 
There  is  no  allegation  that  the  plaintiff  made 
any  false  representation,  or  any  representation 
whatever  concerning  the  title.  For  aught  that 
appears,  the  defendants  knew  as  much  about 
the  title  as  the  plaintiff;  and  the  one  party  may 
have  been  as  willing  to  take  the  deed  and  trust 
to  the  covenant, as  the  other  was  to  give  it.  The 
conclusion  which  the  defendants  draw,  that  so 
they  have  been  defrauded,  does  not  follow 
from  the  facts  set  forth  in  the  plea;  and  if  there 
was  no  fraud,  the  defense  cannot  prevail. 

The  defendants  are  also  mistaken  in  suppos- 
ing that  the  plea  shows  a  failure  of  the  consid- 
eration on  which  the  bond  was  given.  This  is 
not  like  the  case  of  dependent  covenants,  or 
conditions  precedent  in  a  deed,  where  perform- 
ance by  one  party  depends  on  the  prior  per- 
formance of  the  other;  nor  is  it  the  case  of  mut- 
Ift4*]  ual  stipulations  to  do  concurrent  *acts, 
where  neither  can  maintain  an  action  until  he 
has  offered  to  perform  his  part  of  the  agree- 
ment. It  is  much  like  the  case  of  mutual  prom- 
ises, where  the  undertaking  on  one  side,  not 
the  performance,  is  the  consideration  for  the 
undertaking  on  the  other  ;  and  both  parties 
may  have  an  action.  Close  v.  Miller,  10  Johns., 
90.  The  agreement  of  one  party  was  the  con- 
sideration for  the  agreement  of  the  other.  The 
plaintiff  conveyed  and  covenanted,  in  consid 
eration  of  the  defendants'  obliging  themselves 
to  pay  $2,500;  and  the  defendants  bound  them- 
selves to  pay  that  sum,  in  consideration  of  the 
conveyance  and  covenant  by  the  plaintiff.  The 
consideration  on  both  sides  was  executed,  not 
executory.  Nothing  was  to  be  done  in  future. 
Although  a  right  of  action  might  afterwards 
accrue  to  both  parties — to  the  one  on  the  cove- 
nant for  quiet  enjoyment,  and  to  the  other  on 
the  bond;  yet  no  subsequent  event  could  make 
it  strictly  accurate  to  say  that  an  executed  con- 
sideration had  failed.  If  the  defendants  were 
to  sue  on  the  covenant  for  quiet  enjoyment,  it 
would  be  no  answer  to  say  that  they  had  not 
paid  the  bond;  and  in  this  action  on  their  ob- 
ligation, I  do  not  see  how  a  breach  (if  it  had 
been  alleged)  of  the  plaintiff's  covenant,  could 
be  a  defense.  It  would  be  allowing  a  set-off  of 
one  action  against  another. 

But  however  the  case  might  have  stood  had 
there  been  a  breach  of  the  covenant  for  quiet 
enjoyment,  the  plea  furnishes  no  ground  for 
saying  that  the  consideration  of  the  bond  has 
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failed.  It  is  not  alleged  that  there  has  been  an 
eviction  from  the  land,  or,  indeed,  that  any- 
thing whatever  has  happened  since  the  con- 
tract was  made.  It  falls  much  short  of  the  case 
of  Frizbie  v.  Hoffnagle,  11  Johns.,  50,  on  which 
the  defendants  rely,  for  there  it  appeared  that 
the  title  to  land  which  had  been  conveyed  with 
warranty  had  subsequently  been  defeated  by 
sale  under  a  judgment  against  the  vendor. 
This  failure  of  title  was  allowed  to  be  set  up 
as  a  defense  to  an  action  on  a  note  which  the 
defendant  had  given  to  secure  the  purchase 
money  of  the  land,  although  there  had  been  no 
eviction.  But  this  case  *was  virtually  [*135 
overruled  in  Vibbard  v.  Johnson,  19  Johns.,  77  ; 
see,  also,  Lattin  v.  Vail,  17  Wend.,  188. 

The  plea  neither  makes  out  a  failure,  nor  does 
it  show  an  original  want  of  consideration.  Al- 
though the  plaintiff  had  no  title  whatever,  yet, 
if  there  was  no  fraud,  the  conveyance  of  the 
land  with  a  covenant  for  quiet  enjoyment  was  a 
sufficient  consideration  for  an  undertaking  to 
pay  the  money.  But  the  case  stands  much 
stronger  than  this  for  the  plaintiff.  If  title  to  the 
land  were  the  only  consideration  for  the  bond, 
still  the  plea  does  not  go  to  the  whole  considera- 
tion. It  is  not  alleged  that  the  plaintiff  had  no 
interest  whatever  in  the  land,  but  only  that  he 
was  not  seised  in  fee,  and  that  the  defendants 
have  not  acquired  the  fee.  All  this  may  be 
true,  and  yet  the  plaintiff  may  have  had  a* life 
estate  or  a  term  of  100  years  in  the  land.  So, 
too,  the  legal  fee  may  have  been  in  a  third  .per- 
son while  the  whole  beneficial  interest  was  in 
the  plaintiff;  and  although  the  defendants  did 
not  acquire  the  fee  by  the  deed  they  may  have 
acquired  a  right  to  a  conveyance  from  him  in 
whom  the  fee  is  vested.  Again;  if  the  defend- 
ants got  nothing  else,  the  actual  seisin  or  pos- 
session of  the  land  may  have  passed  by  the 
deed;  and,  so  far  as  appears,  they  are  now  in 
the  quiet  enjoyment  of  the  property.  If  the 
defendants  have  derived  a  benefit  under  the 
contract,  though  less  than  they  expected  to  re- 
ceive, they  cannot  now  rescind  it.  The  only 
way  that  justice  can  be  done  to  both  parties  is 
by  leaving  each  to  his  action.  Boone  v.  Eyre, 
1  H.  Bl.,  273,  n.  a;  Campbell  v.  Jones,  6  T.R., 
570;  Franklin  v.  Miller,  4  Ad.  &  El.,  599;  Sta- 
vers  v.  Curling,  3  Bing,  N.  C.,  355. 

Judgment  for  plaintiff, 

Cited  in-25Wend.,  117:  3  Hill,  176, 177 ;  2  Sandf. 
Ch.,  353 :  15  N.  Y.,  332  ;  36  N.  Y..  171 :  1  Trans.  App., 
310;  8  Barb.,  16, 134;  62  Barb/268;  11  How.  Pr.,  374:  5 
Bos.,  675 ;  3  Leg.  Obs.,  343 ;  73  Mo.,  680  ;  50  Am.  Dec., 
284  (2  Fla.,  403). 
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Witnesses — Competency  of— Partner  as  Witness 
for  Copartners — Release. 

One  of  several  partners  Is  a  competent  witness  for 
his  copartners  in  an  action  against  them  in  which 
he  is  not  made  a  defendant  for  a  debt  claimed  to  be 
due  by  the  firm,  if  he  be  released  by  his  copartners 
from  all  liability  for  contribution. 

The  K.  B.  of  England  holds  that  to  render  such  a 
party  competent,  it  is  necessary  in  addition  to  the 
release  of  his  copartners,  that  he  release  to  them  his 
interest  in  the  surplus  of  the  assets  of  the  firm  as 
far  forth  as  the  same  may  be  affected  by  the  de- 
mand in  controversy;  such  release  for  that  purpose 
la  here  held  unnecessary. 
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Citations— 1  Phil.  Ev.,  60, 134,  7th  ed.;  4  Esp.,  112  : 
Byan  &  M.,  N.  P.,  29 ;  18  Johns.,  459 ;  1  Pick.,  118 ;  4 
Johns.  Ch.,  566;  1  Watts,  126:  1  Serg.  &  R.,  280  ;  13 
Id.,  288 ;  5  Mon.,  601 ;  3  Watts,  202 ;  2  Wend.,  527 ;  1 
Pet.,  C.  C.,  301.  306;  2  Pet.,  186 :  3  Wend.,  240,  243  ;  9 
Cow.,  128 ;  3  Cow.,  84  :  2  Bar.  &  G.,  98 ;  4  B.  &  Adol.. 
760 :  1  Phil.  Ev.,  153, 154, 8th  ed.,  1838. 

THIS  was  an  action  of  assumpsit  for  wheat 
sold  and  delivered  in  Oct.,  1834.  The  cause 
was  referred,  and  at  the  hearing  before  the 
referees  the  plaintiff  made  out  a  prvna  fade 
case  by  proving  a  delivery  of  the  wheat  at  the 
storehouse  of  DeMott,  Ingersoll &  Co.. of  which 
firm  the  defendants  were  members. 

The  defendants  called  as  a  witness  Halsey 
Saudford,  who  was  &  member  of  the  firm  of 
DeMott,  Ingersoll  &  Co.,  which  was  dissolved 
in  1835.  Sandford  was  not  made  a  party  de- 
fendant. They  offered  to  prove  by  him  that 
the  wheat  was  not  delivered  on  a  sale  to  De 
Molt,  Ingersoll  &  Co.,  though  received  at  their 
storehouse  ;  but  that  it  was  delivered  and  re- 
ceived on  account  of  De  Mott  &  Sandford.  an- 
other firm  of  which  the  witness  was  a  member 
with  De  Mott,  the  now  defendant.  Sandford, 
at  the  request  of  the  plaintiff,  was  sworn  on  his 
voir  dire,  and  testified  that  he  was  a  member 
of  the  late  firm  of  DeMott,  Ingersoll  &  Co., 
and  produced  a  release  under  seal  whereby  the 
defendants  jointly  and  severally  released  him, 
"  from  all  and  every  claim  and  demand  which 
we  now  have  or  hereafter  may  or  can  have 
against  him,  by  reason  of  this  suit,  and  the 
matters  in  controversy  therein  or  by  reason  of 
any  recovery  which  may  occur  therein."  The 
plaintiff  objected  to  the  competency  of  Sand- 
ford  as  a  witness,  and  the  objection  was  sus- 
tained. He  then  further  testified  on  his  voir 
dire,  that  the  firm  of  De  Mott,  Ingersoll  &  Co. 
had  no  joint  property  subject  to  an  execution 
at  law,  of  which  the  witness  had  any  knowl- 
137*]  edge,  *and  that  he  had  executed  a  re- 
lease to  De  Mott  and  Ingersoll,  which  was 
produced,  whereby  he  released  them  "  from 
all  and  every  claim  and  demand  which  I 
now  have  or  hereafter  may  or  can  have 
against  them  by  reason  of  this  suit  and  the 
the  matters  in  controversy  therein,  or  by  rea- 
son of  any  recovery  which  may  occur  therein." 
The  plaintiff  persevered  in  his  objection,  and 
the  witness  was  rejected  by  the  referees,  who 
reported  in  favor  of  the  plaintiff.  The  defend- 
ants now  move  that  the  report  be  set  aside  and 
for  a  rehearing. 

Mr.  L.  H.  Sanford.  for  defendants. 

Mr.  I.  Williams,  for  plaintiff. 

By  the  Court,  Cowen.  J.  The  English  rule 
formerly  was,  that  a  partner  of  the  defendants, 
though  omitted  as  a  party,  could  not  be  ren- 
dered competent  by  any  interchange  of  re- 
leases  between  him  and  his  copartners  because, 
ahould  the  plaintiff  fail  to  collect  the  debt  of 
the  defendants  by  reason  of  their  death  or  in- 
solvency, he  might  still  sue  the  witnewj  in 
equity.  1  Phil.  Ev.,  60.  184,  7th  ed.;  Cheyne 


debtors,  and  even  joint  and  several  debtors  who 
are  sued  jointly.  A  judgment  against  one  ex- 
tinguishes all  further  remedy  against  the  other 
on  the  original  obligation.  Beltshoover  v.  Com., 
1  Watts,  126;  Williams  v.  MTatt,  1  Serg.  &  R., 
280;  Downey  v.  Bk.  of  Oreencastle,  13 Id.,  288  ; 
See,  also,  Bedell  v.Keethley,  5  Mon.,  601,  and 
Vaneman  v.  Herdman,  3  Watts,  202.  There- 
fore, in  Bagley  v.  Osborne,  2  Wend.,  527,  this 
court  held  that  a  release  from  the  defendant  to 
the  witness  restored  his  competency.  See,  also, 
*WHUngsv.Con*equa,  1  Pet.,  C.C.,  301, [*  138 
306,  S.  P.;  LeRoy  v.  Johnson,  2  Pet..  186,  S.  P. 
See,  also,  Chapman  v.  Andrews,  3  Wend.,  240, 
243;  Ransom  v.  Keys,  9  Cow.,  128;  Glarkson  v. 
Carter,  3  Id.,  84;  and  Robertson  v.  MiUt,  2  Har. 
&  G.,98.  The  K.B.  in  the  late  case  of  Wilson  v. 
Hirst,  4  Barn.  &  Ad.,  760,  have  come  to  the 
same  result  upon  similar  premises,  with  the 
qualification  that  instead  of  a  single  release, 
viz. :  from  the  defendants  to  the  witness,  there 
must  be  mutual  releases  as  in  the  case  at  bar. 
Mr.  Phillips,  therefore,  in  his  8th  edition  A. 
D.  1838,  Vol.  I.,  pp.  153,  154,  has  recanted 
his  former  rule.  The  English  case  cited  pro- 
ceeds on  the  notion  that  by  a  recoverv  against 
the  defendants,  the  surplus  of  the  witness  on 
winding  up  the  accounts  of  the  firm  will  be  di- 
minished, and  that  he  should,  therefore,  be  re- 
quired to  release  his  interest  in  that  surplus, 
at  least  so  far  as  it  may  be  affected  by  the  sum 
in  controversy.  He  is  supposed,  without  such 
release,  to  be  still  testifying  in  favor  of  the  fund 
in  which  he  is  interested.  Ihave  thought  a  good 
deal  of  that,  on  different  occasions,  but  never 
could  see  how  the  witness'  partnership  balance 
was  to  be  affected,  after  the  defendants,  by 
their  release  to  him,  had  cut  off  all  claim  to 
contribution  either  for  damages  or  costs.  Sure- 
ly they  can  never  afterwards  make  any  charge 
which  shall  diminish  his  interest  in  any  way. 
Can  the  plaintiffs  proceed  by  execution  against 
the  partnership  fund  in  his  possession?  Ac- 
cording to  our  own  decisions,  and  what  fell 
from  the  King's  Bench  in  Wilson  v.  Hint, 
there  is  an  end  of  the  partnership  claim,  as  such, 
be  the  recovery  which  way  it  will.  The  plaint- 
iff has  individualized  the  debt.  To  be  sure  he 
may  levy  on  the  common  property;  but  I  take 
it  this  must  be  like  any  other  levy  upon  an  ex- 
ecution against  A  on  the  goods  'of  A  and  B, 
copartners.  It  stands  subject  to  an  account  be- 
tween A  and  B.when  the  share  of  A  alone  after 
firm  debts  paid  is  made  available.  Such  a  con- 
sequence is  no  argument  for  shutting  out  the 
copartner  of  A  as  interested.  His  oath  is  di- 
rected, not  the  protection  of  his  own,  but  A's 
interest  only. 

In  the  case  at  bar,  if  mutual  releases  were 
necessary,  there  may  be  some  question  wheth- 
er that  executed  by  Sandford  *was  so  [*  1  31> 
worded  as  to  reach  and  cut  off  his  surplus;  but 
I  cannot  bring  myself  to  think  that  a  release 
from  him  was  necessary.  An  additional  rea- 


v.  Koops,  4  Esp..  112;  Simons  v.  Smith,  Hy.  &  son.  if  any  be  requisite,  is  as  staled  by  Sand- 
M.,  N.  P.  Caa.,  29.  There  is,  however,  accord- .  ford  on  bis  voir  rfirn.  that  no  property  was  left 
ing  to  our  own  cases  and  one  in  Mass.,  an  end  to  the  firm  which  was  tangible  to  a  legal  exe- 
of  ail  claim  both  at  law  and  in  equity  against  cution;  and  it  IH  clear  that  the  chores  in  action 
the  partner  not  sued,  by  recovery  in  a  separate  of  the  firm  could  not  be  reached  by  a  creditor's 
action  against  his  copartners.  Robertson  v.  bill  beyond  the  defendant's  separate  interest 
Smith.  18  Johns.,  459;  GiM*v.  Bryant,  1  Pick,  j  subject  to  an  account. 

118;  Penny  v.  Martin,  4  Johns.  Ch.,  566.  This  There  is,  however,  I  think,  no  reason  for  re- 
is  a  general  if  not  an  universal  rule  as  to  joint '  vising  the  doctrine  of  Bagley  v.  Otborne,  and 
WKNO.  21.  N.  Y.  R..  18  66  1041 
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adding  the  release  from  the  witness.  That 
which  he  received  here  was  sufficient  in  form; 
it  simply  discharged  him  from  all  contribution, 
and  in  legal  effect,  therefore,  threw  the  whole 
suit  upon  the  shoulders  of  the  defendants. 
The  referees  evidently  proceeded  on  the  no- 
tion, as  it  formerly  stood  in  the  English  books, 
of  the  witness'  ultimate  liability  on  his  copart- 
ner's death  or  insolvency.  In  this  we  think  they 
erred. 

The  report  must,  therefore,  be  set  aside,  and  the 
cause  be  reheard  by  the  name  referees,  the  costs  to 
abide  the  event. 

Cited  in-5  Hill,  88 ;  6  Duer,  336. 


THE  UTICA  AND  SCHENECTADY  R.  R. 
COMPANY 

v. 
BRINCKERHOFF. 

Contracts  —  Promise   without    Consideration  — 
Pleading. 

Where  It  was  alleged  in  a  declaration  that  an 
agreement  was  entered  into  between  a  railroad  com- 
pany and  an  individual,  by  which  the  latter  stipu- 
lated.that  if  the  former  would  locate  their  road  and 
terminate  it  at  a  certain  place,  and  should  require 
certain  lands  in  the  vicinity  of  such  termination  for 
the  purposes  of  the  road,  that  he  would  pay  the 
damages  which  should  be  appraised  to  the  owners 
of  the  lands :  and  the  plaintiffs  then  proceeded  to 
aver  that  the  agreement  being  so  made,  afterwards, 
to  wit :  on,  etc.,  at,  etc.,  in  consideration  thereof, 
and  that  the  plaintiffs  had  promised  to  perform  on 
their  part,  the  defendant  promised  to  perform  on 
his  part;  it  was  held,  that  the  promise  of  the  indi- 
vidual was  not  binding,  inasmuch  as  by  the  agree- 
ment no  obligation  was  incut  red  on  the  part  of  the 
company,  and  that  the  promise  of  the  company  set 
forth  as  made  subsequent  to  the  agreement,  was  not 
a  sufficient  consideration  to  sustain  the  promise  of 
the  defendant. 

Citations— 1  Cai.,  585;  4  Johns.,  235;  7  Johns.,  87;  3  T. 
R.,  14S,  653: 9  Wend.,  336;  1  Chit.  PI.,  299,  2  N.  R.,  62. 

TiEMURRER  to  declaration.  The  plaintiffs 
jJ  declared  against  the  defendant,  Elizabeth 
Brinckerhoff,  that  by  a  certain  agreement  made 
in  writing  between  the  plaintiffs  and  the  de- 
14O*]  fendant,  *on,  etc.,  at,  etc.,  it  was  stip- 
ulated, that  if  the  plaintiffs  should  locate  their 
road  on  Water  St.,  terminating  at  the  square 
at  the  lower  end  of  Genesee  St.,  in  Utica,  and 
should  require  for  the  purposes  of  their  road 
certain  lands  in  the  vicinity  of  such  square  (par- 
ticularly describing  them),  that  the  defend- 
ant, in  consideration  of  the  benefits  which  she 
would  derive  from  such  location,  would  pay 
such  sum  as  the  said  lands  should  be  appraised 
at,  in  case  the  same  should  be  taken  by  the 
plaintiff s  for  the  purposes  aforesaid, and  should 
t>e  appraised  according  to  the  Act  incorporating 
the  Co.,  as  soon  as  such  appraisal  should  be 
duly  confirmed.  The  plaintiffs  then  proceed 
as  follows  :  "And  the  said  agreement  being  so 
made  as  aforesaid,  afterwards,  to  wit :  on  the 
day  and  year  aforesaid,  and  at  the  place  afore- 
said, in  consideration  thereof,  and  that  the  said 
plaintiffs  at  the  special  in  stance  and  request  of 
the  said  defendant,  had  then  and  there  under- 
taken and  faithfully  promised  the  said  defend- 
ant to  perform  and  fulfill  the  said  agreement 
in  all  things  on  their  part  to  be  performed  and 
fulfilled, the  said  defendant  undertook  and  then 
and  there  faithfully  promised  the  said  plaint- 
1042 


iffs,  to  perform  and  fulfill  the  said  agreement 
in  all  things  on  her  part  to  be  performed  and 
fulfilled."  The  plaintiffs  then  aver  general  per- 
formance on  their  part,  and  that  afterwards, 
to  wit  :  on,  etc.,  at,  etc.,  they  did  duly  locate 
their  road  at  the  place  designated  in  the  agree- 
ment ;  that  they  required  for  the  purposes  of 
their  road  the  lands  in  the  agreement  described, 
and  took  the  same  for  the  purposes  aforesaid  : 
and  although  the  lands  were  appraised  accord- 
ing to  the  Act  incorporating  the  Co.  at  the  sum 
of  $7,590,  and  although  the  appraisal  was  aft- 
erwards, to  wit:  on.  etc..  at,  etc.,  duly  con- 
firmed, of  all  which  the  defendant  had  notice, 
yet,  the  defendant  had  not  paid,  etc.  There 
was  a  second  count  substantially  like  the  first, 
except  that  it  set  forth  in  detail  the  lands  taken 
and  the  proceedings  had  for  the  appraisement 
of  the  same.  The  defendant  demurred  to  each 
count,  assigning  as  special  causes  of  demurrer 
to  the  first  count  that  no  consideration  for  the 
agreement  of  the  defendant  was  shown,  nor 
was  it  averred  that  there  had  been  a  legal  ap- 
praisement of  the  *lAds  ;  and  to  the  f*14-l 
secondcount:  1.  No  consideration  was  averred; 
2.  It  was  not  averred  that  an  appraisement  was 
necessary  ;  and  3.  It  was  not  shown  that  the 
defendant  had  notice  of  the  appointment  of 
appraisers  or  of  their  meetings,  etc.  The  plaint- 
iffs joined  in  demurrer. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch  J.  The  difficul- 
ty in  sustaining  this  action  is,  that  no  consid- 
eration appears  for  the  undertaking  of  the  de- 
fendant. The  written  instrument  is  but  a  sim- 
ple proposition,  and  no  averment  that  it  was 
acceded  to  by  the  plaintiffs.  The  fact  that 
they  afterwards  located  the  road  agreeably  to 
the  terms  of  the  proposition  is,  of  itself,  noth- 
ing ;  it  should  have  appeared  that  they  had 
agreed  with  the  defendant  thus  to  locate  it  as 
a  consideration  for  the  promise.  The  promise 
of  each  must  be  concurrent  and  obligatory  at 
the  same  time  to  render  either  binding,  and 
should  be  so  stated  in  the  declaration.  1  Cai., 
585;  4  Johns.,  235;  7  Id.,  87;  3  T.  R.,  653,  148; 
9  Wend.,  336. 

This  case  is  not  unlike  Biirnet  v.  Bisco,  4 
Johns.,  235,  and  Cooke  v.  Oxley,  3  T.  R..  653. 
In  the  first  the  defendant  made  an  agreement 
with  the  plaintiff  Feb.  20, by  which  she  agreed 
to  give  him  the  refusal  of  her  farm  for  two 
years,  from  Apr.  1  following,  on  certain  terms 
specified.  The  plaintiff  averred  that  Apr.  1 
he  performed  the  agreement,  etc.  On  demur- 
rer, the  court  say  there  was  no  consideration 
stated  ;  that  though  the  defendant  agreed  to 
give  the  refusal  of  the  farm,  the  plaintiff  did 
not  agree  to  take  it;  that^there  was  no  promise 
on  his  part  for  the  promise  of  the  defendant, 
nor  any  money  paid,  or  other  valuable  consid- 
eration given.  The  other  case  is,  if  possible, 
still  stronger.  There  the  defendant  agreed  to 
give  the  plaintiff  till  4  o'clock,  P.  M  ,  to  agree 
to  the  proposal,  and  the  declaration  averred 
that  he  did  agree  and  gave  notice  before  the 
hour;  still  the  judgment  was  arrested.  At  the 
time  of  entering  into  the  contract  the  engage- 
ment was  *considered  all  on  one  side,  [*142 
and  it  did  not  appear  that  the  parties  came  to- 
any  subsequent  agreement. 
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The  pleader  in  the  cause  before  us,  assumes 
that  the  instrument  was  obligatory  on  both 
parties  Aug.  4,  when  it  was  executed  by  the 
defendant,  and  upon  the  strength  of  the  legal 
liability  arising  thereupon  alleges,  as  usual, 
mutual  promises  by  the  parties  to  fulfill  and 
perform  the  aforesaid  agreement.  Where  this 
legal  liability  arises  from  the  contract  as  set 
forth,  it  is  sufficient  to  state  it  without  alleg- 
ing formally  that  the  defendant  promised.  1 
Chit.  PL,  299;  2  N.  R.,  62.  And  it  is  equally 
clear,  if  none  appears,  the  super  se  asttumpxit 
will  not  help  the  count.  Without  the  legal  lia- 
bility, the  promise  fails. 

The  radical  vice  in  the  pleading  is,  that  the 
agreement,  and  the  undertaking  and  promise 
or  the  plaintiffs  to  perform  it,  which  they  set 
forth  as  the  sole  consideration  for  the  promise 
of  the  defendant,  amounts  to  nothing,  as  the 
agreement  is  not  binding  upon  them  ;  it  is  an 
agreement  only  upon  one  side. 

The  other  objections  I  am  inclined  to  think 
untenable.  The  appraisal  referred  to,  was  to 
be  made  agreeably  to  the  Act  of  incorporation 
in  such  cases  provided. 

Judgment  for  defendant. 

Distinguished— W  N.  Y.,  499. 
Explained— 2  Daly,  84. 

Cited  in— 2  Denio,  413;  7  Barb.,  90;  15  Barb.,  254:  18 
Barb..  306,  319;  2  Hob.,  223: 39  Ind.,  200;  6  Kan.,  273. 


ODELL  9.  BUCK  ET  AL. 

Conveyance  by  One  of  Imbecile  Mind,  Valid  in 
Absence  of  Fraud. 

Imbecility  of  mind,  not  amounting  to  lunacy  or 
idiocy  in  the  Rrantor  of  land, is  not  sufficient  to  avoid 
bis  deed.where,  in  the  obtaining1  it,there  is  no  fraud. 

The  doctrine  on  this  subject,  laid  down  in  Jack- 
son  v.  King,  4  Cow.,  207,  approved  and  adopted. 

Citation— 4  Cow.,  207. 

THIS  was  an  action  of  ejectment, tried  at  the 
Delaware  Circuit  in  Slay,  1838. before  the 
Hon.  John  P.  Cushraan  one  of  the  Circuit 
Judyet. 

The  plaintiff  claimed  under  a  deed  to  him 
from  Levi  Buck  and  his  wife,  dated  Mar.  29, 
1830.  The  defense  was,  that  Buck,  at  the  time 
the  deed  was  given,  was  incompetent  to  con- 
tract on  the  ground  of  idiocy  or  insanity.  The 
143*J  *charge  of  the  judge  was  unexception- 
able, and  the  jury  found  a  verdict  for  the  de- 
fendants, which  the  plaintiff  now  moves  to  set 
aside,  aa  against  evidence. 

Mr.  L.  Monson.  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Bronson.  ./  From  the  evi- 
dence,it  satisfactorily  appears  that  Buck, at  the 
time  the  deed  was  executed. was  not  a  lunatic, 
or  one  who  had  lo«t  the  use  of  that  reason  or 
understanding  which  he  once  had.  His  ca- 
pacity for  bus!  new  was  then  very  much  the 
same  that  it  had  always  been,  though  possibly 
his  mental  energy  baa  diminished  a  little.  He 
was  not  an  idiot,  or  "  one  that  hath  no  under- 
standing from  his  nativity."  Although  a  man 
of  iml»i-rilr  mind,  he  had  reason  and  under 
standing. 

Fraud  was  not  set  up  as  a  ground  of  avoid- 
ing the  deed. but  the  case  turned  wholly  on  the 
incapacity  of  the  grantor  to  contract.  This 
WKND.  21. 


question  was  fully  considered  in  Jackson  v. 
King,  4  Cow.,  207.  According  to  the  doctrine 
of  that  case,  it  is  impossible  to  say  that  this 
deed  was  void.  No  part  of  the  evidence  goes 
far  enough  to  show  a  total  want  of  understand- 
ing; and  most  of  the  evidence  proves  quite  the 
contrary.  He  made  contracts  of  several  de- 
scriptions, and  with  such  care  and  caution  as 
evinced  considerable  mental  energy.  He  had 
been  at  school,  and  learned  to  read  and  write; 
he  performed  military  duty;  was  a  member  of 
a  religious  society  ;  was  married  by  the  cler- 
gyman of  that  society  a  few  months  before  the 
deed  was  executed;  he  appealed  to  the  law  for 
the  vindication  of  his  rights.  He  was  a  man 
of  weak  mind, but  neither  a  lunatic  nor  a  fool. 

Following  the  case  of  Jackson  v.  King,\  think 
we  are  bound  to  set  aside  the  verdict  as  against 
evidence,  on  payment  of  costs. 

New  trial  granted. 

Cited  in— 24  Wend.,  86 ;  26  Wend.,  301 ;  25  N.  Y.,  70 ; 
1  Barb.,  539 ;  14  Barb.,  494 ;  63  Barb.,  464  ;  1  Kedf .,  252; 
34  WIs.,  136. 


*BRIZSEE  &  TORRENCE    [*144 
MAYBEE. 

Replevin — Measure  of  Damages — Cost  of  Manu- 
factured Article  as  Evidence  of  Its  Value. 

In  replevin,  where  the  defendant  has  obtained 
judgment  de  retorno,  and  sued  out  a  writ  of  inquiry 
to  have  his  damages  assessed  for  detent  ion,  the  meas- 
ure of  damage  ordinarily  is  the  interest  upon  the 
value  of  the  goods  when  taken.froin  the  time  of  the 
taking  until  the  quarto  die  post  succeeding  the  exe- 
cution of  the  writ  of  inquiry. 

The  cost  of  manufacturing  a  raw  article  for  and 
transporting  it  to  market  may  properly  be  Inquired 
into.to  ascertain  the  value  of  the  article  at  the  time 
and  place  of  its  taking ;  but  that  once  being  fixed, 
the  measure  of  damages  is  the  legal  interest  upon 
such  value. 

It  seems,  however,  that  where  a  writ  of  replevin 
issued  out  fraudulently,  or  without  color  of  right, 
that  a  jury  would  be  warranted  in  giving  exemplary 
damages,  as  in  a  case  for  a  willful  and  malicious 
trespass. 

Citation— 7  Carr.  &  P.,  804. 

DAMAGES  in  replevin.  The  defendant,  in 
an  action  of  replevin  brought  by  the  plaint- 
iffs for  about  200  saw-logs,  obtained  judgment 
for  a  return  of  the  property,  and  sued  out  a 
writ  of  inquiry  of  damages,  etc.  The  logs 
measured  63,582  feet,  board  measure,  and  cost 
the  defendant  $3.25  per  1.000  feet. delivered  on 
the  canal  near  his  saw-mills  in  Royaiton,  Ni- 
agara Co..  where  they  were  replevied  by  the 
plaintiffs  in  the  summer  of  1832.  The  writ  of 
inquiry  was  executed  in  Jan..  1888.  The  de- 
fendant proved  that  his  principal  business  was 
the  sawing  of  logs  and  transporting  the  stuff  to 
market :  that  he  might  have  sawed  the  logs, 
taken  by  the  plaintiffs  under  the  writ  of  re- 
plevin,in  the  summer  of  1832;  that  those  being 
taken  away,  he  had  an  inadequate  supply  for 
his  mill-;  and  that  it  was  difficult  to  supply  the 
deficiency  before  the  ensuing  winter.  He  also 
proved  what  would  have  been  the  value  of  the 
stuff,  made  from  the  logs  taken  by  the  plaint- 
iffs, in  the  Albany  anu  Troy  markets  in  the 
summer  of  1833  (at  which  time  it  would. in  tlio 
ordinary  course  of  business, have  reached  HI..M- 
places,  and  at  which  places  the  defendant  usu- 
ally dealt),  deducting  from  such  estimate  the 
cost  of  preparing  the  lumber  for  and  transport- 
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ing  it  to  market.     The  defendant  also  proved 
that  the  logs  in  question  were  sawed  by  the 

Slain!  ill's ;  all  of  which  evidence  was  objected  to 
y  the  plaintiffs  as  inadmissible, on  the  ground 
that  the  proper  measure  of  damages  was  the 
1 45*J  *diff erence  between  the  value  of  the 
logs  at  the  time  of  the  deliverance,  aud  what 
would  have  been  their  value  at  the  present  time, 
with  interest  from  the  time  of  deliverance;  but 
the  objection  was  overruled.and  the  testimony 
received.  By  the  inquisition,  it  appears  the 
plaintiff's  damages  were  assessed  at  $452. 

Mr.  A.  Taber,  for  plaintiffs,  moved  to  set 
aside  the  inquisition. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Cowen,  J.  In  this  case  the 
judgment  for  a  return  will  enable  the  defend- 
ant to  recover  the  value  of  the  logs,  if  not  spe- 
cifically returned,  as  it  seems  they  cannot  be, 
for  it  was  in  proof  that  the  plaintiff  had  con- 
verted them.  The  object  of  the  writ  of  inquiry 
was  to  assess  damages  for  the  detention.  This 
is  ordinarily, as  in  trespass  de  bonis  or  trover  the 
interest  upon  the  value  of  the  goods  when  taken, 
from  the  time  of  the  taking  to  the  day  of  as 
sessing  the  damages,  or  perhaps  the  quarto  die 
post  or  judgment  day  of  the  succeeding  term. 
There  are  exceptions  to  this  rule,  as  where  it 
appears  in  an  action  of  trespass  that  the  goods 
were  taken  tortiously,  and  without  color  of 
right.  In  such  case  the  jury  may  assess  exem- 
plary damages. 

It  has  lately  been  held  at  Nisi  /VtM*,that  the 
plaintiff  may  recover  special  damage  in  trover, 
where  it  is  laid  in  the  declaration.  The  defend- 
ant had  taken  the  plaintiff's  pony,  which  was 
useful  to  him  in  the  way  of  his  trade  ;  and  he 
was  allowed  to  recover  the  consequent  expense 
of  hiring  another  horse,  deducting  from  that 
the  amount  he  would  have  paid  for  keeping 
his  own  horse  during  the  time.  Davis  v.  OsweU, 
before  Parke,  B.,  7  Carr  &  P.,  804.  It  was 
agreed  that  the  point  had  never  been  decided; 
and  it  would  be  extremely  inconvenient,npt  to 
say  dangerous,to  allow  a  plaintiff  to  lie  still  in 
his  trade  for  such  an  inadequate  cause,  and 
charge  the  defendant  with  all  the  profits  of  his 
business  upon  the  conjectural  estimate  of  a 
jury. 

Where  the  writ  of  replevin  has  obviously 
been  perverted  to  the  purpose  of  a  willful  in- 
146*]  jury,  with  a  full  consciousness  in  *the 
plaintiff'  that  he  has  no  claim,  the  jury  may 
perhaps  assess  smart  money,  as  they  might  for 
a  willful  and  malicious  trespass.  That  would 
certainly  be  going  far  enough.  It  supposes  a 
right  to  recover  damages  as  for  a  malicious  pros- 
ecution; and  to  go  even  thus  far  would  be  dan- 
gerous unless  a  malicious  replevin  be  consid- 
ered as  an  exception  to  the  rule  which  allows 
an  independent  action  for  a  vexatious  suit. 

Here  was  no  evidence  before  the  under  sheriff 
that  the  wrong  done  by  the  replevin  in  ques- 
tion was  anything  more  than  the  honest  asser- 
tion of  a  supposed  claim  by  the  plaintiffs.  That 
they  acted  fraudulently, is  not  to  be  presumed; 
but  the  contrary.  Much  of  the  evidence  given 
before  the  under  sheriff  was  admissible  to  show 
the  market  value  of  the  goods  at  the  time  when, 
and  place  where,  they  were  taken  by  the  writ. 
The  ultimate  value  at  Albany  or  Troy,  when 
in  the  ordinary  course  of  business  the  boards 
1044 


would  reach  there,  deducting  the  expense  of 
manufacture  and  the  price  of  transportation, 
were  proper  topics  of  inquiry,  with  a  view  to 
the  ascertainment  of  value  at  the  canal ;  but 
that  once  being  fixed  in  the  mind  of  the  jury.the 
measure  of  damages  was  in  this  case  the  legal 
interest  upon  such  value  to  the  day  of  the  in- 
quisition, or  at  farthest  to  the  next  term.  Spe- 
cial damages  for  interruption  in  the  defend- 
ant's business  could  not  be  allowed;  and, there- 
fore, the  testimony  received  with  a  view  to  fix 
their  amount  should  have  been  excluded.  I 
can  hardly  suppose  a  case  in  which  this  evi- 
dence would  be  admissible,  unless  where  the 
plaintiff  is  shown  to  have  fraudulently  brought 
his  replevin  for  the  purpose  of  working  such 
a  mischief.  It  is  enough  to  say  that  the  dam- 
ages found  here  are  much  too  high  upon  any 
principle  which  the  jury  were  authorized  to 
adopt.  I  cannot  collect  from  the  evidence  that 
the  logs  were  worth  over  $250  or  $260  ;  and 
the  inquisition  has.for  a  detention  of  that  sum 
about  six  years,  allowed  $452. 

Ihe  inquisition  must  be  set  aside, without  costs. 

Cited  in— 51  N.  Y.,  567  (10  Am.  Rep.,  645);  4  Abb. 
App.  Dec.,  163,  n. ;  4  Lans.,  270;  14  Hun,  273:  25  Barb., 
512 :  65  Barb.,  235 ;  3  Sandf .,  637 ;  1  E.  D.  8.,  203 ;  17 
Kan.,  202. 
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Nominal  Trust  of  Lands  —  Statute  —  Cestui  que 
Trust  may  Maintain  Ejectment  —  When  Trustee 
takes  Implied  Fee  —  Heir  at  Law. 

Where  a  trust  of  lands  is  wholly  nominal.the  trust 
becomes  executed  by  the  statute  in  the  cestui  que 
trust,  who  may  maintain  ejectment  for  the  recovery 
of  the  lands  in  his  own  name  without  a  previous 
conveyance  from  the  trustee. 

Where  lands  are  granted  to  a  trustee  without 
words  of  perpetuity,  he  will  by  implication  of  law 
take  a  fee,  if  such  estate  be  necessary  to  fulfill  the 
objects  of  the  trust. 

Where  a  trustee  was  directed  to  dispose  of  the  lands 
granted  to  him,  and  to  apply  the  proceeds  to  the  sup- 
port of  a  certain  individual  and  his  f  amily.and  after 
the  decease  of  such  individual  to  pay  the  residue,  if 
any,  to  his  legal  representatives  ;  it  was  held,  in  an 
action  between  the  heir  at  law  and  mere  naked  pos- 
sessors, that  on  the  death  of  such  individual  the  land 
passed  to  his  heir  at  law,  it  not  appearing  that  it  had 
been  disposed  of  by  the  trustee. 

Citation—  1  R.  8.,  727,  sec.  47. 


was  an  action  of  ejectment  tried  at  the 
J.  Wayne  Circuit  in  Apr.,  1838,  before  the 
Hon.  Daniel  Moseley.one-of  the  Circuit  Judges. 
The  plaintiff  (Morris  Welch)  produced  in  evi- 
dence an  Act  of  the  Legislatuie  of  this  State, 
passed  Mar.  26,  1802,  directing  the  Commis- 
sioners of  the  Land  Office  to  g>ant  letters  patent 
to  Matthias  B.  Tallmadge,  in  trust  for  John 
Welch,  his  heirs  and  assignees.for  450  acres  of 
unappropriated  lands;  and  declaring  that  Tall- 
madge should  dispose  of  the  same,  and  apply 
the  proceeds  to  the  support  of  John  Welch  and 
his  family,  and  after  his  decease  pay  the  resi- 
due. if  any  there  be,  to  his  legal  representa- 
tives. The  plaintiff  also  produced  in  evidence 
letters  patent,  issued  by  the  Commissioners  of 
the  Land  Office  to  Tallmadge  for  600  acres  of 
land,  the  premises  in  question,  excepting  there- 
out 150  acres  in  the  southeast  corner  of  the 
tract,  in  trust  for  the  said  John  Welch,  his 
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heirs  and  assigns,  pursuant  to  the  statute  above 
recited.  The  plaintiff  then  proved  that  Tall- 
madge  died  in  1820,  and  that  John  Welch  died 
in  1811,  leaving  the  plaintiff  his  only  child  and 
heir  at  law.  The  plaintiff  rested.  The  defend- 
ant moved  for  a  nonsuit  ;  it  appearing  that  the 
legal  title  was  in  Tallmadge  as  trustee.and  that 
the  plaintiff  as  centui  gue  trust  was  not  entitled 
148*]  *to  maintain  this  action  in  his  own 
name.  The  judge  nonsuited  the  plaintiff, who 
now  moves  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  plaintiff,  insisted 
that  the  trust  estate  in  Tallmadge  ceased  on  the 
death  of  John  Welch,  the  object  of  the  trust 
having  then  terminated  ;  and  that  the  plaintiff 
being  entitled  to  the  residue,  or  what  was  left 
of  the  estate  granted  for  the  benefit  of  his  father, 
became  seised  of  the  land  on  the  death  of  his 
father,  and  that  without  any  conveyance  from 
the  trustee,  1  R.  S.,  727,  sec.  47  ;  730,  sec.  67. 
If  it  was  necessary  that  there  should  have  been 
a  conveyance,  the  jury  would  have  been  war- 
ranted in  finding  that  it  had  been  executed, 
upon  the  presumption  of  law  that  such  was  the 
fact. 

Mr.  M.  T.  Reynolds,  for  the  defendants, 
contended  that  the  trustee  had  only  a  life  es- 
tate in  the  premises,  and  upon  his  death  the 
estate  ceased  ;  but  if  he  had  a  greater  estate, 
there  are  no  circumstances  from  which  a  release 
to  John  Welch  or  to  the  plaintiff  could  be  pre- 
sumed. It  was  not  the  duty  of  the  trustee  to 
convey  to  either  of  them. 

By  the  Court,  Nelson,  Ch.  J.  Assuming 
that  Tallmadge  took  a  fee,  which  I  think  he 
did,  such  estate  being  necessary  to  enable  him 
to  fulfill  the  object  of  the  trust,  that  on  his 
death  it  descended  to  his  heirs  or  passed  under 
his  will,  as  the  case  may  be,  after  the  death  of 
John  Welch,  and  that  the  estate  was  not  sold 
as  directed  in  the  trust  deed,  the  trust  became 
wholly  nominal.  No  sale  was  contemplated 
after  the  death  of  John  Welch  ;  the  reason  for 
directing  it  was  to  obtain  the  means  of  support 
for  him  and  his  family  during  his  lifetime,and 
on  his  death  the  surplus  was  to  go  absolutely 
to  his  heirs  ;  the  estate  not  having  been  sola, 
must  take  the  same  direction.  Besides,  the 
Act  and  the  letters  patent  pursuant  thereto, 
direct  that  Tallmadge  shall  hold  in  trust  for 
John  Welch,  his  heirs,  etc. 

The  trust,  therefore,  being  merely  nominal 
in  1880,  when  the  Revised  Statutes  went  into 
operation,  it  became  executed  in  the  cestui  que 
trust  by  virtue  of  the  47tb  section  of  the  article 
149*]  *°n  Uses  and  Trusts.  1  R.  8.,  727.  and 
consequently,  the  plaintiff  holds  the  legal  title, 
and  is  entitled  to  maintain  the  action. 

New  trial  granted. 

Same  caae  explained— 2  Hill.  484. 
Cited  in-4  Denlo.  391 :  3  Keyea,  866:4  Abb.  A  pp. 
Dec..  472 ;  •  Trans.  A  pp. ,  44 ;  12  How.  U.  8.,  111. 


HANNA  e.  RUST  ET  AL. 

AuauU  and  Buttery—  JurtiflcaHf*    Fltadinq. 

In  an  action  of  treapasa.  ommilt  and  bat  tery.  where 
the  defendant  limtllli*  the  amault  on  the  irmiuul 
that  the  plaintiff  wiis  making*  nolae  and  dlnturb- 
ance  In  hln  house,  that  ho  was  requested  to  depart, 
and  that  on  his  refusal  to  do  ao  tne  defendant  laid 
hands  on  him  gently  to  remove  him— a  replication 
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that  the  plaintiff  did  not  wholly  refuse  to  depart, 
and  that  ne  remained  no  longer  than  was  necessary 
to  obtain  his  baggage,  without  excusing  the  noise 
after  the  request,  is  not  a  sufficient  answer;  besides, 
such  replication  is  bad  if  it  conclude  to  the  country; 
it  should  conclude  with  a  verification,  so  as  to  give 
the  defendant  an  opportunity  to  answer. 

So  a  replication  containing  new  matter,  alleging 
that  the  defendant  of  his  own  wrong.and  with  more 
force  and  violence  than  was  necessary,  committed 
the  trespasses,  should  conclude  with  a  verification. 

Where  a  plaintiff  in  such  action.in  his  replication, 
varies  the  place  of  the  committing  of  the  trespasses 
from  that  alleged  in  the  plea,  he  must  expressly  al- 
lege that  the  trespasses  as  newly  assigned  are  other 
and  different  trespasses  from  those  mentioned  in 
the  plea,  or  the  replication  will  be  adjudged  bad. 

Citations—Gould,  PI.,  366,  n.  14.  p.  457.  sec.  76 :  1 
Saund.,  299,  n.  6;  1  Chit.  PI..  612;  2  Chit.  PL,  701,  705. 

"HEMURRERS  to  replications.  The  plaintiff 
\J  declared  in  trespass,  assault  and  battery, 
against  three  defendants,  viz.:  Rust,  Winton 
and  Stewart.  The  defendant,  Rust,  pleaded  : 
1.  The  general  issue  ;  and  2.  Specially,  that 
long  before  and  at  the  said  time  when,  etc.,  he 
was  possessed  of  a  certain  public  house  at  Sy- 
racuse, and  the  plaintiff  a  little  before  the  said 
time  when,  etc.,  entered  and  came  into  the 
house,  and  then  and  there  made  a  great  noise 
and  disturbance  therein,  and  behaved  himself 
in  a  rude,  quarrelsome  and  uncivil  manner  to- 
wards the  defendant,  Rust,  and  towards  Ihe  de- 
fendant, Winton,  who  was  the  agent  and  servant 
of  Rust  in  keeping  the  said  public  house.and  to- 
wards divers  persons  then  lawfully  in  the  house, 
and  thereby  greatly  disquieted  Rust, his  family 
and  guests,  etc.,  whereupon  he,  Rust.then  and 
there  requested  the  plaintiff  to  cease  from  mak- 
ing such  noise  and  disturbance,  and  to  depart 
from  and  out  of  the  *house,  which  the  [*  1 5O 
plaintiff  wholly  refused  to  do;  whereupon  Rust, 
in  defense  of  the  possession  of  his  house,  aud 
for  the  purpose  of  preventing  a  continuance  of 
the  noise  and  disturbance.ordered  and  directed 
the  defendant,  Winton,  so  being  such  servant 
and  agent,  gently  to  lay  his  hands  upon  the 
plaintiff  in  order  to  remove  him  from  and  out 
of  the  house,  as  he  lawfully  might  for  the  cause 
aforesaid  ;  whereupon  Winton  gently  laid  his 
hands  upon  the  plaintiff  in  order  to  remove  and 
did  remove  him  from  and  out  of  the  house,  as 
he  lawfully  might,  etc.  ;  which  are  the  same 
trespasses,  etc.,  without  this,  that  Rust  was 
guilty  of  the  trespasses  or  any  of  them  else- 
where than  in  the  said  house,  etc.  Verification. 
The  plaintiff,  by  leave  of  the  court,  put  in 
four  replications  to  this  plea.  First.  Not  nec- 
essary to  be  noticed.  Second.  As  to  so  much 
of  the  plea  as  alleges  that  Rust  requested  him 
to  cease  from  making  noise  and  disturbance.or 
to  go  and  depart  from  and  out  of  the  house 
which  the  plaintiff  wholly  refused  to  do,  the 
plaintiff  says  that  at  the  time  when,  etc.,  he 
was  a  guest  of  Rust  at  his  public  house,  and 
had  been  for  two  days  previous,  and  his  trunk 
and  baggage  was  in  the  possession  of  Rust,  as 
the  keeper  of  the  public  house,  and  the  plaint- 
iff was  necessarily  indebted  to  Rust  for  his  en- 
tertainment, whereupon  he,  the  plaintiff,  at  the 
said  time.when.etc..  immediately  demanded  of 
Rust  his  trunk  and  baggage. called  for  his  bill, 
and  offered  to  pny  ;  ami  did  pay  'he  same,  and 
made  all  possible  and  reasonable  haste  to  leave 
the  house  ;  and  did  not  wholly  refuse  so  to  do 
in  manner  and  form  as  Rust  in  his  second  plea 
has  alleged,  concluding  to  the  country.  Third. 
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As  to  so  much  of  the  plea  as  alleges  that  Rust, 
iii  defense  of  the  possession, etc.,  ordered  Win- 
ton  gently  to  lay  his  hands,  etc..  and  that  Win- 
ton,  in  pursuance  of  the  order,  did  gently  lay 
his  hands  upon  the  plaintiff  and  remove  him, 
etc.,  the  plaintiff  says  that  the  defendant, Rust, 
at  the  said  time  when,  etc.,  of  his  own  wrong 
committed  the  said  several  trespasses  to  a  great- 
er degree  and  with  more  force  and  violence 
than  was  necessary  for  the  purposes  in  the  plea 
mentioned,  etc.  Verification.  Fourth.  As  to 
so  much  of  the  plea  as  alleges  that  the  tres- 
15 1*]  passes  *were  committed  in  the  said 
public  house  only,  the  plaintiff  says  that  he 
commenced  his  suit  for  trespasses  commenced 
and  committed  in  the  said  public  house,  and 
continued  from  within  the  house  to  the  bar- 
room door,  and  from  the  door  on  to  the  stoop, 
and  from  the  stoop  on  to  the  sidewalk  in  the 
public  street,  and  into  the  public  street  ;  and 
that  the  same  was  one  continued  trespass  from 
the  beginning  to  the  ending,  and  is  the  same 
trespass  mentioned  in  the  declaration.  Verifi- 
cation. The  defendant  put  in  special  demur- 
rers to  each  of  the  above  replications. 

The  pleadings  in  relation  to  the  defendant, 
Winton,  raised  the  same  questions  as  on  the  sec- 
ond and  fourth  replications  to  the  second  plea 
of  Rust. 

Mr.  B.  Davis  Noxon,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaimiff. 

By  the  Court,  Bronson.  J.  The  issue  tend- 
ered by  the  second  replication  is  too  narrow. 
The  plaintiff  attempts  to  excuse  his  continu- 
ance in  the  house  after  a  request  to  depart, 
without  giving  any  reason  for  the  noise  and 
disturbance  which  he  continued  to  make  in  the 
house  after  the  request.  And  again;  the  point 
of  the  issue,  as  the  plaintiff  presents  it,  is,  that 
he  did  not  wholly  refuse  to  depart.  That  may 
be  true,  and  yet  there  may  have  been  such  a 
refusal  as  would  authorize  the  host  or  his  serv- 
ant to  remove  him. 

Another  objection  to  the  replication  is,  that 
it  sets  up  new  matter,  and  then  concludes  to 
the  country.  If  the  allegations  that  the  plain- 
iff  was  a  guest  in  the  house,  that  he  demanded 
his  trunk,  and  called  for  and  paid  his  bill,  are 
of  any  legal  importance,  the  replication  should 
have  concluded  with  a  verification,  so  as  to 
give  the  defendant  an  opportunity  to  answer 
the  new  matter. 

The  general  replication  de  injurut  would 
probably  have  reached  all  the  pleader  had  in 
mind  when  he  drew  the  second  replication. 

2.  The  defendant  takes  two  objections  to  the 
third  replication;  first,  that  it  should  have  con- 
152*]  eluded  to  the  country  ;  *and  second, 
that  the  master  is  not  liable  for  the  excess  of 
his  servant.  The  answer  to  the  first  objection 
is,  that  the  replication  contains  new  matter,  to 
wit  :  that  the  trespasses  were  committed  to  a 
greater  degree  and  with  more  force  and  vio- 
lence than  was  necessary  for  the  purposes  men- 
tioned in  the  plea.  This  new  matter  the  de- 
fendant should  have  an  opportunity  to  answer 
and,  therefore,  the  replication  was  properly 
concluded  with  a  verification. 

As  to  the  second  objection,  the  allegation  in 
the  replication  is,  that  the  defendant.  Rust,  of 
his  own  wrong,  committed  the  said  trespasses  to 
a  greater  degree,  etc.  It  does  not  raise  theques- 
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tion  whether  Rust  is  answerable  for  the  excess 
of  his  servant  Winton.  That  question  may 
arise  on  the  trial,  if  Rust  takes  issue  on  the  al- 
leged excess.  This  replication  is  good. 

8.  The  fourth  replication,  or  new  assign- 
ment, is  bad.  It  departs  from  the  precedents 
in  not  alleging  that  the  trespass  newly  assigned 
is  another  and  different  trespass  from  those 
mentioned  in  the  plea.  Gould,  PI.,  366,  n.  14, 
p.  457,  sec.  76;  1  Saurid.,  399,  n.  6;  1  Chit.  PI., 
61 2;  2  Id.,  701,  705.  By  omitting  to  traverse  the 
plea,  the  plaintiff  admits  that  the  supposed 
trespasses  in  the  house  are  justified  :  and  yet 
he  newly  assigns  those  with  other  trespasses, 
and  thus  calls  on  the  defendant  to  answer 
again,  a  matter  which  had  already  been  suf- 
ficiently answered.  If  in  truth,  as  the  plaintiff 
alleges,  there  was  but  one  continued  trespass 
from  the  beginning  in  the  house  to  the  ending 
in  the  street,  the  plaintiff  has,  perhaps,  covered 
the  whole  ground  by  his  third  replication  that 
the  defendant  committed  the  trespasses  to  a 
greater  degree  and  with  more  force  and  vio- 
lence than  was  necessary  for  the  purposes  men- 
tioned in  the  plea.  But,  however,  that  may  be, 
there  is  no  doubt  that  the  plaintiff  might  have 
new  assigned  as  to  time,  place,  or  any  other 
material  circumstance.  He  might  have  alleged 
that  he  commenced  his  action  for  an  assault 
and  battery  in  the  street ;  and  then  have  con- 
cluded according  to  the  precedents,  that  the 
trespasses  newly  assigned  were  other  and  dif- 
ferent from  those  mentioned  in  the  plea.  The 
defendant  would  then  have  answered,  either 
denying  or  justifying  the  *assault  in  [*153 
the  street.  As  the  new  assignment  is  drawn, 
it  is  difficult  to  say  how  the  defendant  can 
plead  to  it,  if  he  has  a  good  answer  to  offer; 
but  if  the  pleader  had  followed  the  precedents, 
there  would  have  been  no  difficulty  in  answer- 
ing. 

The  plaintiff  is  entitled  to  judgment  on  the 
demurrer  to  the  third  replication  to  the  second 
plea  of  Rust ;  and  Rust  is  entitled  to  a  judg- 
ment on  the  demurrers  to  the  second  and  fourth 
replications  to  his  second  plea.  The  defendant, 
Winton,  is  entitled  to  judgment  on  the  demur- 
rers to  the  replications  to  his  pleas. 

Ordered  accordingly. 
Cited  in— 34  N.  Y.,  142, 143. 


CLARK  v.  FAXTON  ET  AL. 

Common  Carriers — Notice  does  not  Relieve  them 
from  Liability — Pleading —  Variance — Amend- 
ment Allowed. 

In  an  action  against  stage-coach  proprietors  as 
common  carriers,  for  the  loss  of  goods  intrusted  to 
them,  where  the  route  of  the  road  occupied  by  them 
is  stated  in  the  declaration  as  more  ex  tensive  than 
it  is  in  fact,  a  nonsuit  will  not  be  granted  for  the 
variance,  if  in  truth  the  goods  were  actually  re- 
ceived by  them  and  lost  upon  that  portion  of  the 
road  which  they  occupied :  and  on  the  contrary, 
leave  will  be  given  to  the  plaintiff  to  amend  with- 
out costs. 

Notice  that  all  boxes  and  parcels  sent  by  a  stage- 
coach will  be  at  the  risk  of  the  owners,  does  notre- 


NOTK.— Common  carriers— Effect  of  notice  on  lia- 
bility. See  Hollister  v.  Nowlen.  19  Wend.,  234,  note. 

Common  carriers  may  limit  their  liability  by  ex- 
press contract.  See  Gould  v.  Hill,  2  Hill,  623,  note. 
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lieve  a  common  carrier  from  responsibility,  though 
brought  home  to  the  knowledge  of  the  owners  of 
the  goods. 

Citations— 18  Johns.,  510 ;  1  Wend.,  72. 

THIS  was  an  action  on  the  case,  tried  at  the 
Oneida  Circuit,  in  May,  1838,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 

The  defendants  were  sued  as  common  car- 
riers and  charged  with  the  non-delivery  of  a 
box  of  merchandise  intrusted  to  them  in  Dec., 
1835,  at  Batavia,  for  carriage  to  Utica.  The 
declaration  stated  that  they  were  common  car- 
riers of  goods  and  chattels  from  Batavia  to 
Utica.  Whereas,  by  the  proof,  it  appeared 
that  they  were  carriers  only  between  Utica  and 
Canandaigua.  and  that  from  the  latter  place  to 
Buffalo,  a  line  of  stage-coaches  was  owned 
and  run  by  other  persons,  passing  on  their 
way  through  Batavia.  The  box  of  goods  in 
question  was  delivered  at  the  coach  office  at 
154*]  *Batavia,  and  carried  on  to  Canan 
daigua,  where  it  was  received  at  the  office  of 
the  defendants  and  entered  upon  a  way-bill  for 
Utica.  After  proving  the  value  of  the  goods, 
the  plaintiff  rested.  The  defendants  moved 
for  a  nonsuit,  on  the  ground  of  the  variance 
between  the  declaration  aud  proof  as  to  the 
termini  of  the  route  occupied  by  the  defend- 
ants as  common  carriers  ;  which  motion  was 
denied.  The  defendants  then  proved  a  printed 
notice  with  the  name  of  the  firm  of  the  de- 
fendants, and  the  names  of  several  other  firms 
of  common  carriers,  occupying  the  whole 
route  of  travel  from  Albany  to  Buffalo  at- 
tached thereto,  to  the  effect  that  they  would 
not  be  responsible  for  boxes  or  parcels  sent  by 
their  stage  coaches,  but  that  the  same,  if  sent, 
would  be  at  the  risk  of  the  owners,  and  proved 
that  the  same  had  been  posted  in  a  conspicuous 
place  in  the  stage  office  at  Utica  since  the  year 
1832,  where  a  person  entering  the  office  could 
not  fail  to  observe  it;  that  the  plaintiff  had 
been  frequently  in  the  office  and  sent  goods 
and  packages  in  the  defendants'  coaches  to  the 
eastward;  that  in  Dec.,  1835,  the  plaintiff 
boarded  in  a  coffee-house  ;  in  a  room  of  which 
the  office  of  the  defendants  was  kept,  and  that 
a  similar  notice  was  posted  in  the  bar-room  of 
the  coffee  house.  This  evidence  in  relation  to 
the  notice  was  received  by  the  judge  subject  to 
objection.  The  judge  charged  the  jury  that  if 
they  should  find  that  the  defendants  were  own- 
ers of  the  line  of  stages  between  Canandaigua 
and  Ulica,  that  they  received  the  box  of  goods, 
and  that  the  same  was  lost,  the  plaintiff  would 
be  entitled  to  their  verdict,  as  the  notice, 
though  they  should  be  satisfied  that  it  came  to 
the  knowledge  of  the  plaintiff,  would  not  re 
lieve  the  defendants  from  liability.  The  jury 
found  for  the  plaintiff.  The  defendants  ask  for 
a  new  trial  on  three  grounds  :  1.  That  the 
plaintiff  should  have  oeen  nonsuited  for  the 
variance  between  the  declaration  and  proof;  2. 
That  the  charge  of  the  judge  was  erroneous  in 
respect  to  the  effect  of  the  notice;  and  3.  That 
the  judge  erred  in  deciding  upon  the  suffi- 
ciency of  a  notice  given  by  the  plaintiff  for  the 
production  of  book*,  as  preliminary  to  the  in- 
troduction of  parol  proof. 
155*]  *Jfr.  C.  P.  Kirkland,  for  de- 
fendants. 

Mr.  J.  L.  TillinghMt.  for  plaintiff. 
WEKD.  21. 


By  the  Court,  Cowen,  J.  I  do  not  collect 
from  the  account  of  the  notice  published  by 
the  defendants,  that  they  took  any  pains  to  in- 
dicate the  true  limits  of  their  interest,  which 
undoubtedly  lay  between  Utica  and  Canandai- 
gua. The  notice,  however,  left  the  public  to 
infer  that  the  defendants  were  interested  fur- 
ther; even  from  Albany  to  Buffalo.  The  com- 
plaint, therefore,  of  the  mere  formal  mistake 
in  stating  the  termini  does  not  call  for  any  fa- 
vor. It  is  but  form,  for  there  is  no  doubt 
that  the  trunk  was  lost  within  the  range  of 
their  actual  interest.  It  is  clear  that  the  cir- 
cuit judge  might  overlook  such  a  variance,  and 
that  we  might  allow  an  amendment  on  terms 
even  in  a  case  where  the  defendants  had  no 
share  in  the  mistake.  Lion  v.  Burtis*,  18 
Johns.,  510  ;  Hull  v.  Turner,  1  Wend.,  72. 
But  in  a  case  such  as  this,  where  the  defend- 
ants, in  one  construction  of  their  notice,  spoke 
of  an  interest  more  than  commensurate  with 
the  termini  in  the  declaration,  I  think  they 
should  hardly  be  received  to  allege  the  vari- 
ance. They  seem  to  have  supplied  the  defect 
in  the  plaintiff's  proof  by  showing  a  case  in 
which  the  plaintiff  was  perhaps  entitled  to 
treat  them,  for  all  purposes,  as  carriers  from 
Batavia  to  Utica,  if  not  further.  At  any  rate, 
the  plaintiff  may,  under  the  circumstances, 
amend  without  costs;  and  the  new  trial  should 
be  denied  with  the  usual  cost  of  the  plaintiff  to 
be  taxed  in  the  general  bill.  For  the  two  other 
points  made  in  the  cause  there  is  clearly  no 
foundation. 

New  trial  denied. 

Cited  in-7  Hill.  563 ;  11  N.  Y.,  490 ;  7  Abb.  N.  S., 
2«;  Abb.  Adm.,  859;  43  Am.  Dec.,  301  (11  Rob. 

[La.],  24). 


•RICHARDSON  v.  GERE.     [*  1 56 

Deposition — Return  by  Mail — Statute. 

A  commission  issued  to  take  the  testimony  of  a 
witness  and  the  testimony  taken  under  it,  are  not ' 
admissible  in  evidence,  although  returned  by  mail, 
addressed  to  the  clerk,  etc..  unless  an  order  or  di- 
rection for  its  return  in  that  manner  was  made  by 
the  officer  settling  the  interrogatories. 

Citations-2  11.  S.,  394,  sees.  14 ;  16,  sub.  5,  6 ;  1  R. 
L..520. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Tompkms  Circuit  in  Sep., 
1887,  before  the  Hon.   Robert  Monell,  one  of 
the  Circuit  Judge*. 

The  plaintiff,  to  prove  her  right  to  recover, 
produced  a  commission  sued  out  to  Illinois, 
and  the  testimony  taken  under  it  which  was 
received  by  the  judge,  although  objected  to  by 
the  defendant  as  inadmissible.  The  commis- 
sion was  allowed  by  a  circuit  judge,  and  the 
interrogatories  to  be  attached  thereto  were  set- 
tled and  allowed  hy  a  Supreme  Court  Commis- 
sioner, who  indorsed  upon  the  commission  a 
direction  in  these  words  :  "  Let  the  within 
commission  and  the  testimony  taken  under  it 
be  returned  to  Arthur  S.  Johnson,  clerk  of  the 
County  of  Tompkins.  Ithaca,  New  York. 
Dated  18th  March.  1887."  It  was  admitted  that 
the  commissioner  named  in  the  commission, 
and  the  witness  to  be  examined,  resided  at 
York,  Clark  Co.,  III.;  that  the  commission  and 
testimony  were  in  fact  returned  by  mail,  in- 
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closed  in  a  wrapper,  post-marked  York,  Clark 
Co.,  Illinois,  directed  to  Arthur  S.  Johnson, 
Ithaca,  Tompkins  Co.,  and  that  the  commis- 
sion and  testimony  so  inclosed  were  taken  from 
the  postofflce  in  Ithaca  by  Arthur  S.  Johnson, 
clerk  of  the  County  of  Tompkins.  The  plaint- 
iff obtained  a  verdict,  and  the  defendant  asks 
for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  D.  Cady,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J,  The  com- 
mission, I  am  of  opinion,  was  improperly  ad- 
mitted. The  Statute  2  R.  S.,  894,  sec.  15, 
prescribes  that  the  officer  settling  the  interrog 
157*]  atories  *shall  "  direct  the  manner  in 
which  it  shall  be  returned,  and  may,  in  his 
discretion,  direct  the  same  to  be  returned  by 
mail,  addressed  to  the  clerk,  etc.  It  then  pro- 
vides, sec.  16,  sub.  5,  that  if  there  is  a  direc- 
tion on  the  commission  to  return  the  same  by 
mail,  they  (the  commissioners)  shall  deposit  the 
packet  in  the  nearest  ppstoffice,  etc. ;  and  by 
sub.  6,  if  there  be  a  direction  to  return  the 
same  by  an  agent  of  the  party  who  sued  out 
the  same,  it  shall  be  delivered  to  him.  The 
old  Statute  1  R.  L.,  520,  provided  that  the  com- 
mission should  be  returned  by  one  of  the  com- 
missioners, or  an  agent  of  the  party  ;  the  Re- 
vised Statutes  have  extended  the  provision  so 
as  to  enable  the  officer,  in  the  exercise  of  his 
discretion,  to  authorize  a  return  by  mail. 

This  is  a  statute  proceeding,  innovating 
upon  the  common  law  rules  of  evidence,  and 
must  be  strictly  complied  with.  Without  the 
direction  provided  for  by  the  Act,  I  do  not 
see  how  a  return  can  be  legally  made  at  all ; 
for  in  theabsenceof  it.  there  is  no  mode  recog- 
nized by  the  law.  The  commission  would  be 
nugatory  in  this  respect.  But  it  is  clear,  that 
the  return  by  mail  is  admissible  only  by  the 
permission  of  the  officer,  in  the  exercise  of  his 
discretion.  The  statute  puts  it  upon  this  foot- 
ing in  express  terms. 
•  New  trial  granted. 

Distinguished— 9  Paisre,  353. 

Cited  in— 25  Barb.,  452 ;  41  How.  Pr.,  426 ;  1  Duer, 
627 ;  4  Daly.  524 ;  11  Leg.  Obs.,  190. 


CHAPPEL  v.  BROCKWAY. 

Contracts  in  Restraint  of  Tirade — How  far  Re- 
straint may  Extend — Contract  for  General  Re- 
straint, Void — Contract  for  Fair  Protection 
Allowed — Purchase  of  Canal-Boat* — Bond. 

Contracts  in  restraint  of  trade,  which  totally  pro- 
hibit the  pursuit  of  an  occupation,  or  the  carrying 
on  of  a  particular  business,  at  any  place  in  the 
State,  are  void,  as  detrimental  to  one  party,  with- 
out being  beneficial  to  the  other,  and  also  as  injuri- 
ous to  the  public,  let  the  consideration  moving  to 
the  contract  be  what  it  may ;  but  contracts  for  a 
limited  restraint,  as  that  a  man  will  not  exercise  his 
trade  or  carry  on  business  in  a  particular  place  or 
within  certain  limits,  are  valid  and  will  be  enforced 
by  the  courts,  if  it  be  shown  that  they  were  en- 
tered into  for  good  reasons. 

It  seems  that  it  is  not  enough  that  there  be  a  con- 
sideration, such  as  would  uphold  a  contract  in 
which  the  public  have  no  interest ;  but  that  what- 
ever may  be  the  pecuniary  consideration,  it  must 

NOTE.— Contracts  in  restraint  of  trade — Validity 
of.  For  a  full  discussion,  see  2  Pare.  Cont.,  747-753, 
and  authorities  cited ;  2  Kent,  Com.,  466,  e. 
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appear  in  addition  that  there  was  some  good  reaon 
for  entering  into  the  contract,  and  that  it  imposes 
no  restraint  upon  one  party  which  is  not  beneficial 
to  the  other. 

*How  far  the  restraint  may  extend,  de-  [*158 
pends  upon  the  nature  of  the  business  to  which  the 
contract  relates ;  as  a  general  rule,  it  may  be  said 
to  extend  far  enough  to  afford  a  fair  protection  to 
the  purchaser  of  the  business  which  the  seller 
agreed  to  relinquish. 

Where  the  plaintiff  and  defendant  were  competi- 
tors in' running  packet-boats  on  the  Erie  Canal  be- 
tween Rochester  and  Buffalo,  and  the  defendant, 
for  the  consideration  of  $12,500,  was  induced  to  sell 
out  to  the  plaintiff  his  boats  and  other  property 
connected  with  the  business,  and  to  enter  into  a 
bond  in  the  penal  sum  of  825,000,  that  he  would 
not,  at  any  time  thereafter,  own,  run  or  be  interest- 
ed in  any  line  of  packet-boats  on  the  canal,  within 
the  limits  before  occupied  by  him  ;  it  was  held  that 
the  bond  was  valid :  there  being  not  only  a  suffi- 
cient pecuniary  cousideration.butagood  reason  for 
the  contract. 

Citations— 1  P.  Wins.,  181 ;  3  Bing..  322 :  7  Bing., 
735;  2  Chit.,  407  ;  8  Mass.,  223;  3  Pick.,  188;  Cro.  Jac.. 
596 ;  5  D.  &  E.,  118 ;  7  Cow.,  307  ;  9  Mass.,  522  :  4  East. 
190 ;  2  Bing.,  229. 

nONTRACTS  in  restraint  of  trade.  The 
w  plaintiff  declared  on  a  bond  -dated  July 
9,  1885,  in  the  penal  sum  of  $25,000,  executed 
to  the  plaintiff  by  the  defendant ;  which,  after 
reciting  that  the  defendant  had  been  engaged 
in  running  a  line  of  packet-boats  upon  the  Erie 
Canal,  that  he  had  on  the  day  of  the  date  of 
the  bond  sold  his  boats  and  other  property 
connected  with  them  to  the  Rochester  and  Buf- 
falo Packet-Boat  Co.,  for  the  consideration  of 
$12,500,and  that  he  had  agreed  with  the  Co. as  a 
part  of  the  sale  and  purchase  of  the  boats,  etc., 
that  he  would  not  at  any  time  thereafter  run  a 
line  of  packet-boats, or  be  connected  in  any  way 
with  the  packet-boat  business  on  the  Erie  Canal; 
was  conditioned  that  the  defendant  should  not 
at  any  time  thereafter,  own,  run  or  be  inter- 
ested in  any  line  of  packet-boats  on  the  Erie 
Canal  from  Rochester  to  Buffalo;  and  a  clause 
was  inserted  that  in  case  of  breach,  the  bond 
might  be  prosecuted  for  the  benefit  of  the  Co. 
The  plaintiff  assigned  three  several  breaches  r 
1.  That  Apr.  1,  1836,  the  defendant  com- 
menced running  a  line  of  packet-boats  on  the 
Erie  Canal  from  Rochester  to  Buffalo,  and 
continued  to  run  the  same  until  December  fol- 
lowing, etc.;  2.  That  the  defendant  became 
interested  in  a  line  of  packet  boats,  etc.:  and 
3.  That  he  owned  a  line  of  packet-boats,  etc. 

The  defendant  put  in  a  great  number  of  pleas. 
His  10th  plea  was  substantially,  that  himself 
and  the  Rochester  and  Buffalo  Packet  Boat  Co. 
were  competitors  for  business  on  the  Erie  Ca- 
nal.each  running  a  line  of  packet-boats  between 
Rochester  and  Buffalo;  that  the  Co.,  by  reduc- 
ing *the  rates  of  fare,  compelled  him  [*159 
to  sell  out  to  them;  that  the  object  of  the  Co. 
was  to  obtain  a  monopoly,  and  when  they  had 
no  competitor  they  raised  the  prices  and  thus 
enriched  themselves  at  the  expense  of  the  pub- 
lic. Under  these  circumstances  he  became  the 
owner  of  a  new  line  of  packet  boats,  by  means 
of  which  travelers  were  again  furnished  with 
a  cheap,  safe  and  convenient  mode  of  transpor- 
tation. To  this  plea  the  plaintiff  demurred. 
The  defendant's  llth  plea  was  substantially  like 
the  10th;  to  it  the  plaintiff  replied ;  the  defend- 
ant rejoined,  and  the  plaintiff  demurred  to  the 
rejoinder. 

Mr.  A.  Taber,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 
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By  the  Court,  Bronson,  J.  The  common  law 
will  not  permit  individuals  to  oblige  themselves 
by  a  contract,  where  the  thing  to  be  done  or 
omitted  is  injurious  to  the  public.  Contracts 
in  restraint  of  trade  are,  for  the  most  part.con- 
trary  to  sound  policy,  and  are,  consequently, 
held  void.  This  is  the  general  rule.  There  may 
be  cases  where  the  contract  is  neither  injuri- 
ous to  the  public  nor  the  obligor,  and  then  the 
law  makes  an  exception, and  declares  the  agree- 
ment valid.  The  general  presumption  is  against 
all  contracts  in  restraint  of  trade,  and  conse- 
quently it  lies  upon  him  who  seeks  to  enforce 
such  an  obligation  to  show  that  it  is  free  from 
objection. 

Contracts  which  go  to  the  total  restraint  of 
trade,  as  that  a  man  will  not  pursue  his  occu- 
pation or  carry  on  business  anywhere  in  the 
State,  are  void,  upon  whatever  consideration 
they  may  be  made.  They  must  be  injurious  to 
the  public,  and  no  good  reason  can  be  shown 
why  one  individual  should  thus  fetter  himself, 
or  another  individual  should  contract  for  the 
restraint.  The  obligation  is  injurious  to  one 

girty,  without  being  beneficial  to  the  other, 
ut  there  may  be  good  reasons  for  allowing 
parties  to  contract  for  a  limited  restraint  .as  that 
a  man  will  not  exercise  his  trade  or  carry  on 
business  in  a  particular  place,  and  when  such 
reasons  are  shown,  the  contract  will  be  upheld 
and  enforced. 

16O*]  *The  common  law  rule  on  this  sub- 
ject, undoubtedly  had  its  origin  at  a  time  when 
there  were,  comparatively,  very  few  mechan- 
ics and  tradesmen,  and  when  there  was  much 
more  reason  for  guarding  against  restraints  of 
this  kind  than  there  can  be  now.  Still  I  am 
unable  to  say  that  the  reason  of  the  rule  has 
so  entirely  ceased,  that  the  rule  itself  is  at  an 
end. 

It  must  be  admitted,  however,  that  courts  at 
the  present  day  look  upon  contracts  of  this  de- 
scription with  much  less  jealousy  than  they  did 
at  a  former  period.  At  one  time  the  contract, 
however  free  from  objection  in  other  respects, 
would  have  been  held  void, if  made  in  the  form 
of  a  penal  obligation.  But  there  is  no  longer 
any  doubt  that  the  party  may  bind  himself  to 
the  performance  of  such  a  contract  under  a 
penalty,  as  well  as  by  a  covenant  or  promise. 
The  modern  decisions  have  also  allowed  a 
larger  restraint  than  would  formerly  have  been 
sanctioned,  and  one  or  two  of  the  recent  cases 
have  gone  nearly,  if  not  quite,  far  enough  to 
give  up  the  principle  upon  which  the  court* 
originally  acted,  though  without  professing  to 
do  so. 

The  early  cases  relating  to  restraints  of  trade 
were  reviewed,  and  the  whole  subject  was  very 
elaborately  and  ably  considered  by  Parker,  ' '// . 
J.,  in  the  leading  case  of  Mitchell  v.  Jieynold*,l 
P.  Wms.,  181.  which  was  decided  in  1711;  and 
very  little  light  has  been  shed  on  the  subject 
since  that  time.  The  consideration  which  will 
uphold  a  contract  of  thin  kind, according  to  Ch. 
J.  Parker,  is  that  which  shows  it  was  reason- 
able for  the  parties  to  enter  into  it — that  it  was 
a  proper  ana  u-rf  ul  contract.such  a»  could  not 
be  net  aside  without  injury  to  a  fair  contractor; 
and  he  afterwards  adds,  that  a  particular  re- 
straint ia  not  good  without  a  just  reason  and 
consideration.  It  is  not,  I  think,  enough  that 
there  may  be  such  a  consideration  as  would  be 
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sufficient  to  uphold  a  contract  in  which  the 
public  had  no  interest.  Whatever  may  be  the 
pecuniary  consideration,  it  must  appear,  in  ad- 
dition, that  there  was  some  good  reason  for  en- 
tering into  the  contract,  and  that  it  imposes  no 
restraint  upon  one  party, which  is  not  beneficial 
to  the  other.  In  Homer  v.  Ashford,  3Bing.,  322, 
Best,  Ch.  J.,  said,  that  Restraints  ex-  [*161 
tending  to  the  whole  kingdom  were  void,  "be- 
cause no  good  reason  can  be  imagined  for  any 
person's  imposing  such  a  restraint  upon  him- 
self. But  it  may  often  happen  that  individual 
interest  and  general  convenience  render  en- 
gagements not  to  carry  on  trade  or  to  act  in  a 
profession  in  a  particular  place,  proper."  In 
Hornerv.  Graves,  7  Bing.,  735,  the  defendant 
bound  himself  not  to  exercise  the  trade  of  a 
surgeon-dentist  within  100  miles  of  the  C'ity  of 
York,  and  the  court  held  the  contract  void, on 
the  ground  that  it  was  for  a  larger  restraint 
than  was  necessary  for  the  protection  of  the 
plaintiff  in  the  enjoyment  of  his  trade.  Tindal, 
Ch.J.,  said  it  was  an  unreasonable  restraint, 
which  interfered  with  the  interests  of  the  pub- 
lic. The  same  principle  was  recognized  by  Ab- 
bott, Ch.  J.,  in  Hayward  v.  Young,  2  Chit.,  407, 
though  the  contract  in  this  case  was  held  valid. 

In  Pierce  v.  Fuller.  8  Mass.,  223,  there  was 
only  a  nominal  consideration  of  $1,  and  it  is 
difficult  to  discover  on  the  face  of  the  contract 
any  very  good  reason  for  upholding  it;  but  the 
court  thought  there  were  sufficient  reasons  for 
enforcing  it.  Sedgwick,  J. ,  who  delivered  the 
opinion,  admitted  that  it  must  appear  from  the 
special  circumstances,  that  the  contract  is  rea- 
sonable and  useful:  and  again  :  "The  consid- 
eration must  always  be  shown, that  the  contract 
may  be  supported  by  the  special  circumstances 
which  induced  the  making  of  it."  It  may,  I 
think,  be  questioned,  whether  the  case  is  quite 
consistent  with  the  principle  on  which  the  court 
professed  to  act.  A  similar  remark  is  appli- 
cable to  the  decision  in  Palmer  v.  Stebbinn,  8- 
Pick., 188.  But  it  does  not  appear  that  the  court 
intended  to  lay  down  a  new  rule. 

In  applying  what  has  been  said  to  the  case 
at  bar,  we  shall  find  no  difficulty  in  pronounc- 
ing the  contract  between  these  parties  valid. 
Laying  the  pleas  out  of  view  for  the  present, 
and  looking  at  the  contract  alone,  it  appears 
that  the  defendant,  for  the  consideration  of 
$12,500,  sold  out  his  stock  in  trade,  and  agreed 
that  he  would  not  thereafter  engage  in  the  same 
business  in  such  a  way  as  to  injure  the  pur- 
chaser. There  was  not  only  a  sufficient  pecun- 
iary 'consideration,  but  a  good  reason  [*HJiS 
is  shown  for  entering  into  the  engagement. 
Such  an  agreement  would  have  been  held  valid 
more  than  two  centuries  ago,  when  the  policy 
of  guarding  against  contracts  in  restraint  of 
trade  was  much  more  apparent  than  it  is  at  this 
dav  of  unparalleled  competition.  Broad  v.  ,M- 
lyft,  Cro.  .lac..  596.  Indeed,  this  branch  of  the 
case  is  so  free  from  difficulty  that  I  should  have 
said  less  upon  it,  were  it  not  for  another  case 
now  before  us.  Km*  v.  Sudybftr.  pout,  which 
involves  the  same  inquiry  in  another  form. 

But  it  is  said  that  a  restraint  from  Rochester 
to  Buffalo,  a  distance  of  about  100  miles,  is  too 
large — that  it  is  not  confined  to  a  pnrtieular 
place.  Tbeobjection  seems  to  take  it  for  granted 
that  a  valid  restraint  cannot  extend  In-yond  a 
particular  town  or  city.  That  is  not  the  rule. 
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A  man  cannot  for  money  alone,  where  he  has 
no  "i  her  interest  in  the  matter, purchase  a  valid 
contract  in  restraint  of  trade,  however  limited 
may  be  the  circle  of  its  operation.  But  when 
a  good  reason  appears  for  allowing  the  parties 
to  contract, the  restraint  may  extend  far  enough 
to  afford  a  fair  protection  to  the  obligee.  How 
far  this  will  be,  must  depend  in  a  great  degree 
upon  the  nature  of  the  trade  or  business  to 
which  the  contract  relates. 

In  Davis  v.  Mason,  5  T.  R.,  118.  the  defend- 
ant agreed  not  to  exercise  the  business  of  a  sur- 
geon, apothecary  and  man-midwife  within  10 
miles  of  Thetford,  and  judgment  was  given 
for  the  plaintiff,  on  a  breach  of  the  agreement. 
Ld.  Kenyon  said  he  did  uot  see  that  the  limits 
were  necessarily  unreasonable.  He  added,  what 
is  equally  applicable  in  the  case  at  bar:  "  Nei- 
ther are  the  public  likely  to  be  injured  by  an 
agreement  of  this  kind,  since  every  other  per- 
son is  at  liberty  to  practice  as  a  surgeon  in 
this  town."  In  Nobles  v.  Bates,  7 Cow.,  307,  the 
restraint  extended  over  a  circle  of  40  miles  di- 
ameter, and  was  held  good;  and  in  Hay  ward 
v.  Young,  2  Chit.,  407,  a  restraint  of  the  like 
extent  was  upheld.  In  Pierce,  v.  Fuller,  8  Mass., 
223,  an  agreement  not  to  run  a  stage  between 
Boston  and  Providence;  and  in  Perkins  v.  Ly- 
man,  9  Mass. ,  522,  a  contract  not  to  trade  from 
Boston  to  the  northwest  coast  of  America  for 
163*]  *the  period  of  seven  years,  were  sever- 
ally held  unobjectionable.  In  Sunn  v.  Guy,  4 
East,  190,  a  practicing  attorney  agreed  to  relin- 
quish his  business  and  recommend  his  clients 
to  two  other  attorneys,  and  that  he  would  not 
practice  within  a  circle  of  300  miles  diameter, 
having  London  for  its  center.  This,  though 
it  certainly  was  a  very  large  restraint — includ- 
ing a  good  deal  of  sea,  as  well  as  land — was, 
nevertheless,  held  valid.  In  Homer  v.  Graves, 
7  Bing. ,  735,  the  defendant  agreed  not  to  prac- 
tice as  a  surgeon-dentist  within  100  miles  of  the 
City  of  York,  where  the  plaintiff  carried  on 
that  business;  and  this  was  held  an  unreasona- 
ble restraint,  because  it  was  larger  than  was 
necessary  to  afford  a  fair  protection  to  the 
plaintiff  in  the  enjoyment  of  his  trade. 

The  last  case  to  which  I  have  referred  gives 
the  true  rule  on  this  subject,  and  is  decisive  of 
the  question  under  consideration.  The  defend- 
ant sold  out  his  business  of  running  packet- 
boats  between  Rochester  and  Buffalo;  and  that 
cannot  be  an  unreasonable  restraint,  which  is 
only  co-extensive  with  the  business  which  the 
defendant  agreed  to  relinquish  and  the  pur 
chaser  expected  to  acquire. 

Neither  the  10th  nor  the  llth  plea  contains 
any  legal  answer  to  the  action.  The  principal 
merit  of  both  seems  to  consist  in  ascribing  a 
questionable  motive  to  the  plaintiff,  or  those 
for  whom  he  is  trustee,  for  entering  into  a  con- 
tract which  is  apparently  free  from  objection. 
In  the  llth  plea  the  defendant  is  not  quite  con- 
sistent with  himself.  He  first  complains  of  the 
competition  which  compelled  him  to  carry  pas- 
sengers at  half  price;  and  then  claims  the  right 
to  break  his  contract  for  the  purpose  of  again 
entering  into  the  competition. 

The  defendant  can  gain  nothing  by  giving 
the  transaction  a  bad  name,  unless  the  facts  of 
the  case  will  bear  him  out.  He  calls  this  a 
monopoly.  That  is  certainly  a  new  kind  of 
monopoly  which  only  secures  the  plaintiff  in 
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the  exclusive  enjoyment  of  his  business  as 
against  a  single  individual,  while  all  the  world 
beside  are  left  at  full  liberty  to  enter  upon  the 
same  enterprise.  If  we  strike  out  this  offensive 
word,  little  will  remain,  either  of  the  pleas  or 
of  the  argument,  that  was  built  upon  them. 

*ThelOlh  plea  will  then  only  amount,  [M64 
in  substance,  to  this:  the  Packet  Boat  Co.  pur- 
chased out  the  defendant  for  the  purpose  of 
bettering  their  own  condition;  or, what  amounts 
to  the  same  thing,  for  the  purpose  of  obtaining 
a  better  price  for  carrying  passengers.  Now 
this  is  nothing  more  than  the  usual  motive  for 
entering  into  such  contracts,  and  we  might  as 
well  declare  them  all  void  at  once,  as  to  give 
way  to  this  objection.  It  does  not  necessarily 
follow  that  the  public  was  injured,  because  the 
price  for  carrying  was  raised.  The  traveler 
has  other  interests  at  stake,  beside  that  which 
immediately  touches  his  pocket,  and  there  may 
be  such  a  thing  as  riding  at  too  cheap  a  rate. 
Competition  in  business, though  generally  bene- 
ficial to  the  public,  may  be  carried  to  such  ex- 
cess as  to  become  an  evil. 

But  it  is  enough  that  the  contract  is  good 
upon  its  face,  and  the  plea  does  not  clearly 
prove  that  it  was  injurious  to  the  public.  In 
Richardson  v.  MeUish,  2  Bing.,  229,  one  objec- 
tion was  that  the  contract  was  contrary  to 
public  policy,  and  Best,  Oh.  J.,  said  he  was  not 
much  disposed  to  yield  to  such  arguments,  and 
he  thought  an  unquestionable  case  should  be 
made  out  before  the  courts  would  set  aside  a 
contract  on  that  ground.  And  Burrough,  J., 
protested  against  arguing  too  strongly  upon 
public  policy.  He  said :  "  It  is  a  very  unruly 
horse,  and  when  once  you  get  astride  it,  you 
never  know  where  it  will  carry  you.  It  may 
lead  you  from  the  sound  law."  There  is  force 
in  this  remark. 

So  far  as  the  llth  plea  raises  the  objection 
that  the  contract  was  against  sound  policy,  it 
has  been  answered  already.  As  to  the  residue 
of  the  plea,  I  hardly  know  what  was  intended, 
unless  the  defendant  meant  to  make  out  that 
this  was  a  case  where  he  could  have  pleaded 
non  estfactum.  But  that  is  not  his  plea;  on  the 
contrary,  he  admits  that  the  instrument  is  his 
deed.  He  does  not  allege  duress,  or  anything 
else  going  to  the  validity  of  the  deed;  but  his 
complaint  is,  if  it  amount  even  to  so  much, 
that  he  was  driven  to  make  the  sale  by  a  very 
active  and  powerful  competition  in  business. 
Although  this  competition  may  have  been  in- 
jurious to  him,  it  was  not  illegal.  And  as  to 
the  charge  of  combination  and  confederacy, 
having  for  its  object  a  monopoly,  *the  [*1O5 
whole  amounts  to  little  more  than  a  string  of 
words,  which  are  in  bad  repute,  because  they 
most  commonly  stand  connected  with  bad  acts. 
Fifty  persons  of  great  wealth  and  influence,  as 
the  plea  alleges,  combined  together  to  run  a 
line  of  packet-boats,  in  opposition  to  the  de- 
fendant's line — all  which  it  was  quite  lawful 
for  them  to  do.  But  they  not  only  intended  to 
run  an  opposition,  but  intended  to  carry  pas- 
sengers at  half  the  fair  price,  and  thus  get 
away  the  defendant's  business,  unless  he  would 
also  carry  at  half  price;  and  this,  too,  was  all 
lawful.  The  end  at  which  they  aimed  in  all 
this  matter, was  to  get  a  monopoly  of  the  busi- 
ness, so  far  as  competition  depended  on  the 
defendant.  This  brings  us  back  again  to  the 
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question  of  public  policy,  which  has  already 
been  considered. 

There  is  a  class  of  cases  where  the  contract, 
though  apparently  good  on  the  face,  is,  never- 
theless, tainted  by  its  immediate  connection 
with  some  illegal  transaction.  But  I  am  un- 
able to  comprehend  how  a  contract  can  be  de- 
clared void  when  the  motive  for  making  it 
was  not  illegal,  and  when  it  has  neither  led, 
nor  was  intended  to  lead,  to  any  transgression 
of  the  law.  If  any  danger  to  public  interests 
can  justly  be  apprehended  from  allowing  many 
men  of  wealth  and  influence  to  associate  as 
partners  for  the  purpose  of  carrying  on  busi- 
ness; or  if  that  competition  which  results  from 
the  enterprising  character  of  our  citizens  and 
the  active  employment  of  capital  ought  to  be 
regulated  or  restrained,  it  belongs  to  the  Legis- 
lature, and  not  the  courts,  to  apply  the  proper 
remedy. 

I  see  nothing  in  the  pleas  to  change  the  char- 
acter of  the  transaction,  from  what  it  appears 
to  be  on  the  face  of  the  contract. 

Judgment  for  plaintiff.1 

Contract  in  restraint  of  trade— Validity  of .  Cited 
in— 10  Paige,  123;  H off m..  480;  10  Barb.,  648;  3  T.  & 
C..  782  ;  9  How.  Pr.,  339  ;  13  How.  Pr.,  237  ;  34  How. 
Pr.,  a>5 :  48  Super.,  447 ;  2  Daly,  14  ;  4  Daly.  169 :  36 
Cal.,  358.  aw ;  42  Mo.,  549 ;  8  Am.  Rep.,  164  (68  Pa.  St.. 
185):  34  Am.  Rep.,  807  (1  Wash.,  283);  35  Am.  Rep.,  268 
(52  Iowa.  243). 

Consideration  and  reason  for  such  contract  must 
appear.  Cited  in— 21  Wend.,  166;  10  N.  Y.,  844;  11 
N.  Y.,  132  ;  67  111..  81. 

Also  cited  in— 7  Barb..  274. 

1.— See  next  case. 


IttO*]        *ROSS  v.  SADGBEER. 

Contract  in  Restraint  of  Trade— Presumed  Void 
—  //"//'/ — Consideration  not  Implied  from  Seal 
— Consideration  must  be  Sfunon — Pleading. 

A  declaration  on  a  bond,  restraining1  the  obligor 
from  pursuing  the  business  of  a  manufacturer  of 
pot  and  pearl  ashes,  for  a  specified  time  and  within 
prescribed  limits,  is  bad,  if  it  show  no  consideration 
for  the  giving  of  the  bond  by  the  obligor  other  than 
what  is  to  be  implied  from  the  seal  attached  to  the 
bond,  and  set  forth  no  reason  whatever  why  the 
bond  was  executed. 

Ordinarily,  where  the  parties  contract  by  deed,  a 
consideration  will  be  implied  from  the  seal;  but  that 
is  not  enough  in  cases  of  this  kind.  Here  the  party 
seeking  to  enforce  the  contract  must  show  some 
good  reason  for  its  existence :  as  that  it  was  given 
to  protect  him  in  the  prosecution  of  a  business, 
which  fora  proper  consideration  he  had  induced  the 
other  party  to  relinquish. 

It  seems,  that  if  the  circumstances  inducing  a 
contract  in  restraint  of  trade  do  not  appear  up"" 
tli.-  face  of  the  instrument,  that  they  may  be 
averred  in  the  declaration,  and  that  thus  the  valid- 
ity of  the  contract  may  bo  shown. 

\  •Mtr.trt  in  restraint  of  trade  is,  in  legal  pn-- 
sumptlon,  void;  and  such  presumption  can  be  re- 
tmttcd  only  by  showing  that  It  was  entered  into  for 
good  reasons,  and  the  burden  of  showing  the  facts 
rendering  the  contract  valid,  rests  upon  the  party 
seeking  to  enforce  it 

itlons-1  P.  Wins..  181 ;  4  Johns.,  416;  8  Maw.. 
OS;  3  Pick..  188;  Blng..  3£!  ;  ante,  158. 

"HEMURRER  to  declaration.  The  plaintiff 
\J  declared  in  debt  on  bond,  in  the  penal  num 
of  f'-J.OOO.  dated  Aujr.  17,  1886,  conditioned 
that  the  defendant  should  keep  himself  at  all 
times  entirely  free  and  out  of  the  bus! new  of 

HOT«.— Contracts  in  restraint  of  trade— Validity 
Of.  See  Chappel  v.  Brock  way,  ante,  p.  157,  note. 
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manufacturing  pot  or  pearl  ashes  or  soap,  or 
any  art,  trade  or  occupation  requiring  ashes  or 
the  consumption  of  ashes,  etc. ,  for  the  term  of 
10  years,  and  within  40  miles  of  the  Village  of 
Lockport.  The  declaration  set  out  the  condi- 
tion of  the  bond,  and  assigned  breaches.  The 
defendant  demurred  to  the  declaration. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  objection 
is,  that  no  sufficient  consideration  or  good  rea 
son  for  making  the  bond,  appears  upon  the 
face  of  it,  and  that  none  is  alleged  in  the  dec- 
laration. What  has  just  been  said  in  Chappel 
v.  Brockway,  will  render  it  unnecessary  to  ex- 
amine this  question  *much  at  large.  In  [*1 67 
the  celebrated  case  of  MitcheU  v.  Reynolds,  1 
P.  Wms.,  181,  Ch.  J.  Parker  concludes  his 
elaborate  argument  in  these  words  :  "In  all 
restraints  of  trade,  where  nothing  more  ap- 
pears, the  law  presumes  them  bad  ;  but  if  the 
circumstances  are  set  forth,  that  presumption 
is  excluded,  and  the  court  is  to  judge  of  those 
circumstances,  and  determine  accordingly ; 
and  if  upon  them  it  appears  to  be  a  just  and 
honest  contract,  it  ought  to  be  maintained." 
In  this  I  fully  concur.  The  law  starts  with 
the  presumption  that  the  contract  is  void;  and 
it  is  only  by  showing  that  there  was  an  ade- 
quate consideration  or  good  reason  for  enter- 
ing into  it,  that  the  presumption  can  be  de- 
stroyed. The  rule  is.not  that  a  limited  restraint 
is  good,  but  that  it  may  be  good.  It  is  valid 
when  the  restraint  is  reasonable  ;  and  the  re- 
straint is  reasonable  when  it  imposes  no  shack- 
les upon  one  party  which  is  not  beneficial  to 
the  other.  The  facts  which  prove  the  restraint 
reasonable  must  in  some  way  be  made  to  ap- 
pear ;  and  as  the  presumption  is  against  the 
party  setting  up  the  contract,  it  lies  on  him  to 
remove  the  difficulty. 

It  is  true  that  a  consideration  will  be  implied 
from  the  seal,  where  the  parties  contract  by 
deed.  Livingston  v.  Tremper,  4  Johns.,  416. 
But  the  seal  only  imports  that  there  was  some 
consideration— not  that  there  was  a  peculiar 
one,  such  as  this  case  requires.  If  we  imply 
a  pecuniary  consideration,  however  large  ft 
may  be  in  amount,  it  will  not  remove  the  dif- 
ficulty under  which  the  plaintiff  labors.  It 
must  appear  that  he  purchased  the  defendant's 
works,  or  a  secret  which  he  possessed  in  rela- 
tion to  the  manufacturing  of  ashes,  or  that 
there  was  some  other  good  reason  for  taking 
this  bond.  Otherwise,  it  was  a  contract  to  de- 
prive a  man  of  his  livelihood,  and  the  public 
of  a  useful  member,  without  any  benefit  to  the 
plaintiff,  which  the  law  will  not  permit. 

The  case  of  Pierce  v.  Fuller,  8  MSJW.,  228. 
which  goes  as  far  as  any  other  I  have  met  with 
in  aid  of  the  plaintiff,  admits  that  "  the  consid- 
eration must  always  be  shown,  tha*  the  con- 
tract may  be  supported  by  the  special  circum- 
stances which  induced  the  making  of  it."  See, 
also.  Palmer  v.  Sttbbins.  8  Pick..  188.  In  Ho- 
mer  v.  Athjord,  3  Bing..  822.  the»con  [*1«8 
tract  was  under  Real,  and  the  declaration  stated 
tri.-it  the  defendant,  for  the  considerations  in 
the  deed  mentioned,  covenanted,  etc.  The 
court  held  the  declaration  sufficient,  saying  : 
"  It  appears  that  the  deed  was  for  Home  con- 
sideration. The  defendant  should  have  craved 
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oyer  of  the  deed,  if  he  meant  to  object  to  the 
sufficiency  of  the  consideration,  and  not  having 
done  so,  we  are  to  presume  that  it  contains  a 
legal  consideration."  This  case,  as  well  as 
those  in  Mass. ,  virtually  admit  that  the  consid- 
eration which  is  implied  from  a  seal  is  not  suf- 
ficient to  uphold  such  a  contract,  unless  some 
further  reason  appears  for  entering  into  it. 

A  pecuniary  consideration,  whether  ex- 
pressed or  implied  from  the  seal,  may  be  suf- 
ficient to  uphold  the  bond  as  a  mere  matter  of 
contract.  But  something  more  is  required 
where  the  parties  stipulate  for  a  restraint  of 
trade.  We  must  have  the  special  circumstances 
which  induced  the  contract. 

Although  it  does  not  appear  on  the  face  of 
the  contract  that  there  was  good  reason  for 
making  it,  the  plaintiff  may,  I  think  help  out 
his  case  by  proper  averments  in  pleading.  See 
Mitehel  v.  Reynolds,  1  P.  Wms.,  181 ;  Homer  v. 
Ashford,  3  Bing.,  322.  Such  averments  will 
not  contradict  the  deed,  because  that  expresses 
no  consideration  whatever  ;  and  if  the  special 
circumstances  were  such  as  will  uphold  the 
contract  of  the  parties,  I  see  no  very  good  rea- 
son why  the  plaintiff  should  not  be  allowed  to 
aver  and  prove  them.  The  point  seems  never 
to  have  been  directly  adjudged,  and  perhaps 
we  ought  not  to  pass  definitively  upon  it  in  a 
case  where  the  question  has  not  been  discussed 
by  the  counsel. 

It  is  enough  that  the  declaration  in  its  pres- 
ent form  cannot  be  supported. 

Judgment  for  defendant.1 

Cited  in-Hoffm.,  480;  10  Hun,  433;  H  Barb.,  132; 
3  T.  &  C.,  782. 

1.— See  the  recent  cases  of  Hitchcock  v.  Coker,  6 
Ad.  &  E.,  438 ;  33  Com.  L.  R.  8.  C. ;  and  Archer  v. 
Marsh.,  6  Ad.  &  E.,  959 ;  33  Com.  L.  R.,  254. 


169*]  *GARDENIER  v.  TUBES  ET  AL. 

Sale  under  Execution — Purchase  by  Plaintiff- 
Possession  Retained  by  Defendant — Sale,  Void 
as  against  Other  Creditors — Competency  of 
Witnesses — New  Trial  Refused. 

Where  property  is  bought  at  a  sheriff 's  sale  by  the 
plaintiff  in  an  execution  and  left  in  the  possession 
of  the  defendant,  without  any  good  excuse  shown, 
the  sale  Is  void  as  against  other  creditors  of  the  de- 
fendant, notwithstanding  that  the  plaintiff  subse- 
quently and  before  the  levying  of  an  execution  on 
the  part  of  other  creditors,  reduce  the  property  to 
his  actual  possession. 

The  sale  thus  being  held  void,  the  defendant  in 
the  execution  is  not  a  competent  witness  against  the 
plaintiff  in  a  subsequent  controversy,  between  him 
and  other  creditors ;  though  it  seems  he  would  be  a 
competent  witness  for  the  plaintiff. 

Where,  however,  the  testimony  of  such  witness 
was  admitted,  when  called  against  the  plaintiff,  the 
court  on  a  case  made  refused  to  grant  a  new  trial, 
on  account  of  the  erroneous  admission  of  such  tes- 
timony, on  the  grounds  that  the  defense  was  clear- 
ly sustained  independent  of  such  proof,  and  that 
there  was  no  exception  taken  to  the  decision  of  the 
judge  in  admitting  the  testimony. 

Citation— 19  Wend.,  293. 

NOTE.— 1.  New  trial— Harmless  evidence. 

A  new  trial  will  not  l>e  granted  becaw.se  of  the  ad- 
mission of  improper  evidence,  where  it  could  not  by 
any  possibility  have  affected  the  result.  See  Benja- 
min v.  Smith,  12  Wend.,  404,  note. 

2.  Sales— Possession  retained  hy  vendor.  See,  gen- 
erally, Stevens  v.  Fisher.  19  Wend.,  181,  notes  cited. 
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HTHIS  was  an  action  of  trover,  tried  at  the 
1  Montgomery  Circuit  in  May,  1838,  before 
the  Hon.  John  Willard,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  taking  by  the 
defendants  of  a  yoke  of  oxen  ahd  other  prop- 
erty, purchased  by  the  plaintiff  at  a  sale  of  the 
property  of  one  B.  Whitcomb,  Aug.  8,  1837. 
Whitcomb's  property  was  sold  by  virtue  of 
an  execution,  in  favor  of  the  now  plaintiff, 
for  $189.93,  and  of  two  justices'  executions- 
in  favor  of  other  persons,  for  $13.60.  The 
property  after  the  sale  was  left  in  the  posses- 
sion of  Whitcomb,  until  August  21,  when 
the  plaintiff  took  possession  thereof.  Aug. 
22,  it  was  levied  upon  by  Combes,  one  of  the 
defendants  in  this  cause,  as  a  deputy-sheriff, 
by  virtue  of  an  execution,  in  favor  of  Tubb* 
and  Cronkhite,  two  others  of  the  defendants, 
against  B.  Whitcomb,  issued  on  a  judgment 
confessed  by  Whitcomb,  Aug.  22,  in  favor  of 
Tubbs  and  Cronkhite,  for  $53. 18  damages,  and 
$13.15  costs;  the  action  in  which  the  judgment 
was  confessed  was  commenced  by  the  filing  of 
a  declaration  Aug.  18,  and  Aug.  29,  the  prop- 
erty thus  levied  upon  was  sold  by  Combes. 
The  defendants  called  as  a  witness  *one  [*  1 7  0 
Philip  P.  Graff,  whose  testimony  went  to  prove 
that  previous  to  the  sale  of  Whitcomb's  prop- 
erty, Aug  8.  1837,  it  was  agreed  between  the 
plaintiff  and  Whitcomb,  that  the  property 
should  be  bought  in  by  the  plaintiff,  and  left 
in  the  possession  of  Whitcomb,  to  give  the  lat- 
ter an  opportunity  to  dispose  of  it,  and  what- 
ever it  should  bring  more  than  the  plaintiff'* 
debt,  Whitcomb  should  retain.  The  defend- 
ants also  produced  in  evidence  the  testimony  of 
Whitcomb,  taken  under  a  commission.  Whit- 
comb testified  that  the  plaintiff  bought  in  his 
property  for  between  $175  and  $200, which  was 
worth  upwards  of  $300,  and  he  confirmed  the 
testimony  of  Graff,  in  reference  to  the  agree- 
ment between  the  plaintiff  and  himself,  as  to 
his  right  to  dispose  of  the  property.  The  plaint- 
iff offered  to  contradict  by  proof,  some  of  the 
statements  made  by  Whitcomb;  which  offer 
was  rejected  and  the  proof  refused  to  be  re- 
ceived. The  judge  charged  the  jury  that  a  sale 
of  property  under  an  execution  was  void  if  the 
property  was  bought  in  by  the  plaintiff,  and 
left  in  the  possession  of  the  defendant  in  the 
execution,  unless  some  good  excuse  was  shown 
for  so  leaving  it;  that  no  such  excuse  had  been 
shown  in  this  case;  and  that  the  subsequent  re- 
moval of  the  property  on  the  day  preceding- 
the  levy  under  the  defendants  execution,  did 
not  remove  the  presumption  of  fraud,  and  that 
the  defendants  were  entitled  to  a  verdict.  The 
jury  found  accordingly.  The  plaintiff,  on  a  case 
made,  moved  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff,  in- 
sisted that  the  plaintiff  had  not  lost  his  right  to 
the  property,  by  leaving  it  in  the  possession  of 
the  defendant  in  the  execution  for  a  few  days 
after  the  sale,  inasmuch  as  he  removed  it  and 
took  the  actual  possession  thereof,  previous  to 
any  rights  attaching  on  the  part  of  other  cred- 
itors. He  also  contended  that  the  evidence  of 
Whitcomb,  ought  not  to  have  been  received,  he 
being  an  incompetent  witness,  as  against  the 
plaintiff. 

Mr.  S.  Stevens,  for  defendants. 

WENU.  21. 
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By  the  Court,  Cowen,  J.  Several  exceptions 
seem  to  have  been  taken  at  the  trial ;  but  no  bill  of 
171*]  exceptions  was  *sealed,  and  the  matter 
comes  before  us  on  a  case.  The  fraud  was  com- 
pletely established,  independent  of  Whitcomb's 
deposition.  The  possession  after  sale,  especial- 
ly when  fortified  by  the  agreed  trust.for  Whit- 
comb's  benefit,  as  proved  by  Philip  P.  Graff, 
fully  authorized  the  judge  to  direct  a  verdict 
for  the  defendants. 

We  must,  therefore,  deny  a  new  trial,  al- 
though we  think  that  Whitcomb  was  interested, 
and  that  his  deposition  should  have  been  ex- 
cluded. As  between  him  and  the  plaintiff,  the 
sale  was  valid,  and  the  executions,  therefore, 
were  satisfied,  and  must  continue  to  be  so  con- 
sidered, notwithstanding  the  plaintiff's  failure 
to  sustain  the  sale  to  him.  The  same  property 
is,  by  the  second  sale,  made  to  pay  other  cred- 
itors of  Whitcomb,  whereas  had  the  first  been 
sustained,  it  would  have  paid  but  the  set  of  exe- 
cutions under  which  it  was  made.  This  double 
payment,  Whitcomb  was  interested  to  promote. 
The  first  sale  was  executed,  and  the  plaintiff 
can  never  allege  his  own  fraud  to  avoid  it,  and 
thus  revive  his  claim.  It  binds  the  same  as  if 
it  had  been  an  ordinary  conventional  sale  to 
him,  for  the  purpose  of  defrauding  creditors, 
in  which  case,  though  the  vendor  would  be  a 
competent  witness  for  him,  he  would  clearly 
be  incompetent  for  the  creditor  who  should 
seek  to  avoid  the  sale.  Rev  v.  Smith.  19  Wend., 
293.  In  the  last  case  there  is  no  balance  of  in- 
terest with  the  vendor,  for  he  is  not  liable  in 
respect  to  a  failure  of  title  by  reason  of  the 
fraud.  Both  parties  admit  his  title  and  claim 
through  him;  and  mutual  fraud  is  the  only 
question.  This  the  law  never  will  recognize  as 
a  ground  of  relief,  either  one  way  or  the  other, 
as  between  the  parties  to  it.  It  will  neither  en- 
force nor  annul  a  contract  mutually  fraudulent. 
Therefore,  where  the  vendor  is  called  for  the 
vendee,  he  is  receivable  on  the  ground  of  an 
interest,  to  testify  in  favor  of  the  creditor.  His 
interest  all  lies  that  way.  By  sustaining  the 
creditor's  claim,  he  pays  his  own  debt  without 
fear  of  any  consequences  on  the  other  side  in- 
jurious to  himself.  Such  is  the  case  of  interest 
which  the  creditor  is  put  to  encounter  when  he 
offers  his  debtor  as  a  witness,  to  impeach  bis 
own  fraudulent  sale  to  another.  Failing  to 
maintain  the  defense,  the  Judgment  debt  re- 
172*]  vives,  *and  a  new  execution  may  go 
against  the  debtor.  To  make  him  competent, 
therefore,  he  must  be  released  from  such  aeon- 
sequence. 

The  proof  that  Whitcomb  had  offered  the 
joint  note  of  the  Qraffs  to  the  plaintiff,  and  that 
he  did  not  communicate  to  Philip  P.  Graff  the 
agreement  with  the  plaintiff,  was  properly  ex 
eluded  As  independent  proof,  it  was  totally 
irrelevant;  and  if  intended  as  a  contradiction 
of  Whitcomb's  account  in  respect  to  the  same 
matter,  it  was  inadmissible  as  going  to  impeach 
him  in  a  matter  wholly  immaterial  to  the  issue 
between  the  parties. 

The  judge  erred  in  receiving  Wbltcomb's 
deposition,  but  the  question  coming  here  on  a 
case,  and  there  being  in  fact  no  exception 
taken  to  the  decision  of  the  judge  in  thin  re- 
spect, and  the  defense  being  clearly  sustained 
independent  of  the  deposition,  a  new  trial  in 
denied. 
WEND.  21. 


New  trial  denied. 

Cited  in— 1  Hill,  449;  28  N.  Y.,  464;  40  N.  Y.,  395; 
86  N.  Y.,  336 :  11  Hun,  257 :  21  Barb.,  346 ;  16  Abb.  Pr., 
448 ;  7  Daly,  552  ;  23  Cal..  446 ;  27  Cal.,  317. 


PETRIE  9.  FEETER. 

Negotiable   Paper — Admissions   by  Maker — Es- 
toppel. 

Where  the  maker  of  a  note,  on  its  being  presented 
to  him  by  a  person  about  to  take  a  transfer  of  it, 
acknowledges  himself  to  be  holden  for  its  payment 
and  the  note  is  purchased  for  value,  and  the  maker 
subsequently  makes  a  payment  upon  it.  he  cannot 
afterwards  sue  to  recover  back  the  money  thus 
paid,  although  he  shows  that  he  signed  the  note 
merely  as  surety,  that  it  was  paid  by  the  principal, 
that  it  was  overdue  at  the  time  of  the  transfer,  and 
that  he  made  the  acknowledgment  of  his  liability  in 
ignorance  of  the  payment  by  the  principal. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Herkimer  Circuit,  in  Nov.,  1837,  before  the 
Hon.  John  Willard,  one  of  the  Circuit  Judges. 
The  suit  was  brought  to  recover  back  money 
paid  under  the  following  circumstances  :  Apr. 
27,  1829,  the  plaintiff,  John  D.  Petrie,  signed 
a  note  as  surety  for  Adam  Petrie,  payable  to 
John  Graves  or  bearer,  for  the  sum  of  $554.95. 
The  note  was  given  to  Daniel  Dygert,  a  deputy 
of  John  Graves,  who  was  then  sheriff  of  the 
County  of  Herkimer,  in  payment  of  certain 
property  purchased  by  Adam  *Petrie  [*173 
at  sheriff's  sale,  and  who  agreed  that  whatever 
sum  should  be  paid  by  Adam  Petrie  to  Jewett 
&  Halsey,  a  mercantile  firm  in  N.  Y.  for  whose 
benefit  the  note  was  taken,  should  be  credited 
upon  this  note.  July  7,  1829,  Adam  Petrie  paid 
to  Jewett  &  Halsey  $885.50,  and  transferred  to 
them  a  note  for  $101.99.  which  was  duly  paid 
Jan.  20,  1832;  and  May  1,  1832,  Jewett  & 
Halsey  received  the  balance  of  the  demand  due 
to  them,  for  the  payment  of  which  the  above 
note  of  $554.95  was  taken.  Adam  Petrie  died 
in  July  or  Aug.,  1829.  In  the  month  of  Oct., 
1881,  Dygert  offered  to  sell  the  note  of  $554.95 
to  the  defendant,  who  declined  to  purchase  it 
without  the  consent  of  John  D.  Petrie.  After 
this,  Petrie  called  upon  the  defendant  and  told 
him  that  he  was  willing  that  he  should  pur- 
chase the  note  ;  that  he  was  as  willing  to  pay 
the  money  to  him  as  any  other  man  ;  that  he 
bad  signed  the  note  and  was  holden  to  pay  it. 
Upon  this  the  defendant  bought  the  note  of 
Dygert,  paid  him  $218  in  cash,  and  passed  the 
residue  to  his  credit  on  account.  Oct.  18,  1881, 
'Petrie  gave  his  note  to  the  defendant  for  $250, 
payable  in  four  months  at  the  Branch  Bank  at 
Utica,  which  when  due  was  paid  by  Petrie. 
This  note  was  indorsed  upon  the  note  for 
$554.95.  The  plaintiff  upon  the  above  state  of 
facts  claimed  to  recover  back  from  the  def end- 
ant  the  $350  paid  by  him  as  above,  and  the  in- 
terest thereof.  The  judge  ruled  that  he  was 
entitled  to  recover,  and  the  jury  under  the  di- 
rection of  the  judge  found  a  verdict  for  the 
plaintiff.  The  defendant  asks  for  a  new  trial. 

Mr,  M.  T.  Reynolds,  for  defendant. 

.\fcnMi-*.  D.  Burwell  and  J.  A.  Spencer, 
for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  unable 
to  discover  any  principle  that  will  justify  the 
ruling  of  the  learned  judge  at  the  circuit, 
unless  the  defendant  is  implicated  in  the  fraud 
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of  Dygert,  of  which  I  see  no  evidence — none, 
certainly,  which  would  warrant  the  conclusion 
as  matter  of  law.  To  sustain  a  verdict  in  this 
case  upon  that  ground,  the  point  should  have 
been  found  by  the  jury. 
174*]  *It  is  true  the  note  was  over  due,  but 
the  defendant,  before  he  took  it,  first  consulted 
one  of  th'e  makers,  and  purchased  upon  the 
faith  of  his  statement ;  and  the  very  payment 
now  sought  to  be  recovered  back  was  made  at 
the  time. 

Fee ter  advanced  to  Dygert, upon  the  strength 
of  the  note  thus  purchased,  $218  in  cash  ;  and 
in  the  absence  of  bad  faith,  his  equity  to  this 
amount  is  as  strong  and  even  stronger  than  the 
plaintiff's,  who  was  acting  under  a  mistake, 
because  the  defendant  trusted  to  his  represen- 
tations that  the  note  was  a  valid  security. 
When  the  plaintiff  urges  that  he  was  deceived 
by  Dygert,  the  defendant  may  reply  that  he 
would  also  have  been  deceived,  had  he  not 
taken  the  precaution  to  obtain  his  assent  to  the 
purchase.  It  is  not  for  him  now  to  retract,  and 
shift  the  loss  upon  one  who  has  acted  under 
his  advice.  At  most,  the  plaintiff  could  only 
be  entitled  to  the  difference  between  the  two 
sums  received  and  advanced  by  Feeter  upon 
the  note.  But  I  do  not  see  how  any  part  of  the 
payment  can  be  recovered  back. 

Admitting  that  the  note  was  received  beyond 
the  $218  for  a  precedent  debt,  the  furthest  the 
court  has  gone,  where  a  note  has  been  nego- 
tiated in  fraud  of  the  maker,  is  to  allow  the 
fact  to  be  set  up  by  way  of  defense.  No  case 
has  been  referred  to  where  a  suit  has  been  sus- 
tained to  recover  back  money  paid  by  the 
maker  in  such  a  case,  and,  I  venture  to  say, 
none  can  be  found. 

It  is  true  the  case  is  distinguishable  from 
that  class  of  cases,  in  this  ;  that  here  the  fraud 
upon  the  plaintiff  in  the  negotiation  was  not 
discovered  till  after  the  payment.  But  that  is 
his  misfortune,  and  no  fault  of  the  defendant. 
This  matter,  when  allowed  by  way  of  defense, 
stands  upon  a  consideration  of  the  equities  ex- 
isting between  the  parties;  but  I  think  it  would 
be  carrying  them  too  far,  and  beyond  the 
foundation  and  reason  of  the  rule,  to  permit 
them  to  be  turned  into  a  legal  right,  upon 
which  a  suit  may  be  sustained  to  recover  back 
the  money  when  paid. 

New  trial  granted;  costs  to  abide  the  event.* 

Distinguished-11  Am.  Rep..  44  (57  III.,  526). 

Explained— 3  Leg.  Obs.,  108. 

Cited  in-31  N.  Y.,  533 :  3  Barb.,  225 ;  10  Barb.,  436 ; 
38  Barb.,  49;  4  Sandf..  364 ;  8  Bos.,  14;  1  Curt.,  147 ;  35 
Mich.,  184. 

*See  Watson  v.  M'Laren.  19  Wend.,  563,  and  cases 
cited,  in  support  of  the  principal  position  in  this 
case,  that  the  maker  is  bound  by  his  declaration 
that  he  was  holden  for  the  payment  of  the  note. 


175*]   *YALE  &  HENSHAW 
CODDINGTON. 

Sale  of  Goods  to  be  Paid  for  in  Note  or  Bill — 
Vendor  Cannot  Recover  for  Goods  Sold  and 
Delivered  until  Credit  has  Expired — He  May 
Proceed  for  Breach  of  the  Special  Agreement — 
Pleading — Statute. 

Where  goods  are  to  be  paid  for  in  a  note  or  bill, 
the  vendor  cannot  recover  on  the  common  count 
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for  goods  sold  and  delivered  until  the  credit  has  ex- 
pired: but  he  may  proceed  immediately  for  a  breach 
of  the  special  agreement. 

A  judgment  entered  on  a  report  of  referees, 
where  a  plea  was  interposed  which  required  a  repli- 
cation, and  it  did  not  appear  by  the  record  that  a  re- 
plication had  been  put  in,  was  held  to  be  erroneous 
and  not  cured  by  the  Statute  of  Amendments.  The 
statute  cures  defects  and  omissions  in  matters  of 
form,  but  not  those  of  substance. 

Where,  as  was  done  in  this  case,  it  is  suggested  on 
the  argument  that  there  was.  in  fact,  a  replication 
put  in,  the  court  will  suspend  pronouncing  judg- 
ment, to  give  the  plaintiff  below  an  opportunity  to 
apply  to  amend  his  record,  which  will  be  granted  on 
payment  of  the  costs  of  the  writ  of  error  and  of 
the  motion,  and  giving  leave  to  the  plaintiff  in  error 
to  discontinue  without  costs. 

Citations— 4  East,  147 ;  9  East,  498 ;  3  Bos.  &  P..  582; 
6  Wend.,  77 ;  8  Wend.,  247 ;  2  R.  S.,  384,  sec.  39 ;  424, 
601,  sec.  60;  Bull.  N.  P.,  320;  2  Saund.,  310,  n.  6;  7 
Wend.,  345;  9  Wend.,  153,  154 ;  4  Wend.,  409. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  below  was  brought 
by  Coddington  against  Yale  &  Henshaw.  In 
addition  to  the  general  indebitatus  counts  in 
aswmpsit,  the  declaration  contained  several 
counts  on  a  special  contract,  by  which  the 
plaintiff  sold  certain  goods  to  the  defendants, 
to  be  paid  for  on  delivery  by  their  note  at  4 
months.  Breach,  that  although  the  goods  were 
delivered,  the  defendants  refused  to  give  thoir 
note  in  pursuance  of  the  promise.  The  defend- 
ants pleaded  in  abatement  that  another  action 
was  depending  for  the  same  cause  in  the  Supe- 
rior Court.  Immediately  after  setting  forth  the 
plea,  and  without  any  replication,  the  record 
states  that  the  cause  was  referred  to  three 
referees,  who  reported  that  there  waa  no  other 
action  depending  for  the  same  cause,  and  that 
the  sum  of  $619.22  was  due  from  the  defend- 
ants to  the  plaintiff.  It  does  not  appear  that  I  he 
defendants  had  anything  to  do  with  the  order 
for  a  reference,  or  that  they  appeared  before 
the  referees.  Judgment  was  rendered  for  the 
plaintiff  on  the  report,  and  the  defendants  now 
bring  error. 

Mr.  J.  L.  Wendell,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in 
error. 

* By  the  Court,  Bronson,  J.  The  [*17« 
special  as  well  as  the  general  counts  are  in  as- 
sumpftit,  and  there  is  no  foundation  for  the  ob 
jection  that  there  has  been  a  misjoinder  of 
counts.  This  is  also  an  answer  to  the  objec- 
tion that  actions  for  torts  cannot  be  referred. 

The  plaintiff  below  has  counted  on  the  spe- 
cial agreement,  alleging  for  breach  that  the 
defendants  refused  to  give  their  note  in  pur- 
suance of  the  promise.  This  shows  a  good 
cause  of  action,  although  the  credit  of  4 
months  had  not  expired  at  the  time  the  suit 
was  commenced.  Where  goods  are  to  be  paid 
for  in  a  note  or  bill,  the  vendor  cannot  recover 
on  the  common  count  for  goods  sold  and  de- 
livered until  the  credit  has  expired,  but  he  may 
proceed  immediately  for  a  breach  of  the  spe- 
cial agreement.  Mussen  v.  Price,  4  East,  147; 
Hoskins  v.  Duperoy,  9  Id.,  498;  Button  v.  Solo- 
monson,  3  Bos.  &  P.,  582.  The  cases  of  Lupin 
v.  Marie,  6  Wend.,  77,  and  Furniss  v.  Hone,  8 
Id.,  247,  which  were  cited  for  the  defendants 
below,  only  prove  that  the  property  in  goods 
will  pass  to  the  vendee,  where  the  vendor 
makes  an  unconditional  delivery,  without  re- 
ceiving the  payment  or  security  which  he  had 
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a  right  to  demand.  They  are  very  far  from 
proving  that  the  vendor  may  not  have  an  ac- 
tion on  the  special  contract  as  soon  as  it  is 
broken  by  the  vendee. 

So  far  as  appears  by  the  record,  there  was 
no  replication  to  the  plea,  and  no  issue  of  any 
kind  was  joined  between  the  parties.  There 
was,  consequently,  no  authority  to  order  a  ref- 
erence of  the  cause,  2  R.  S.,  384,  sec.  39,  or  to 
render  judgment  against  the  defendants.  This 
is  a  fatal  error.  A  verdict  will  aid  an  informal, 
though  it  will  not  help  an  immaterial  issue. 
Bull.  N.  P.,  320;  2  Saund.,  819,  n.  6.  It  has 
never  been  supposed  that  a  verdict  could  cure 
the  total  want  of  an  issue.  Until  the  parties 
have  come  to  an  affirmative  and  negative  in 
some  form,  there  is  nothing  to  be  tried. 

The  language  of  the  Statute  of  Amendments 
underwent  some  alterations  in  the  late  revision 
of  the  laws.  2  R.  S.,  424,  and  p.  601,  sec.  60. 
But  we  have  the  means  of  knowing  that,  with 
very  few  exceptions,  it  was  not  intended  to 
make  new  provisions,  but  only  to  re  enact  the 
177*]  old  law  as  it  had  *been  expounded  by 
the  courts.  The  statute  cures  defects  and 
omissions  in  matters  of  form,  not  those  of  sub- 
stance. In  Reedv.  Drake,  1  Wend.,  345,  the 
judgment  was  reversed  because  breaches  were 
not  assigned  in  the  declaration.  The  defect 
was  held  not  to  be  amendable,  although  it  ap- 
peared that  the  right  of  the  matter  had  been 
tried  between  the  parties.  In  Pike  v.  Gandatt, 
9  Wend.,  153,  154,  it  appeared  by  the  record 
that  the  default  for  not  pleading  was  entered 
before  suit  brought.  Although  the  court  had 
no  doubt  that  this  was  a  clerical  mistake,  it 
was  strongly  intimated,  though  not  necessari- 
ly decided,  that  the  error  was  fatal.  In  Wai 
dron  v.  Green,  4  Wend.,  409,  the  judgment  was 
reversed,  because  a  nolle  prosequi  on  the  com- 
mon counts,  which  had  been  ordered  by  the 
court  below,  had  not  been  entered  on  the  rec- 
ord. These  are  stronger  cases  than  the  one  at 
bar. 

Although  this  is  not  a  mere  formal  defect 
which  we  can  overlook,  yet  if  there  was  in 
fact  a  replication  taking  issue  on  the  plea,  as 
was  suggested  on  the  argument,   the  record 
may,  I  think,  be  amended,  so  as  to  save  the 
judgment.     But  this  can  only  be  done  on  mo- 
tion, and  on  proof  that  issue  was  in  fact  joined. 
Pike  v.  GandaU.  9  Wend.,  154.     In  cases  com- 
ing within  the  healing  influence  of  the  statute,  J 
the  amendment  is  never  actually  made,  but  j 
the  defect  or  omission  is  overlooked  and  disre-  \ 
garded.  This  rule  applies  where  the  court  can- 
not  but  see  from  the  record,  that  right  has 
done,  although  there  has  been  some  in 


*I  think  the  case  should  be  allowed  f*l  78 
to  stand  over  until  the  next  term,  to  give  the 
defendant  in  error  an  opportunity  to  move  for 
an  amendment.  If  no  motion  shall  be  made, 
or  if  made  and  not  granted,  the  judgment  will 
be  reversed. 

Ordered  accordingly. 
Cited  in-3  McLean,  554. 


formality  in  the  pleadings  or  proceedings  of  | 
the  parties.     But  where  there  is  a  total  defect 
•  if  pleading,  or  in  any  other  matter  of  sub- 
stance, the  case  does  not  fall  within  the  stat-  ! 
ute;  the  court  cannot  see  that  right  has  been  j 
done,  and  the  omission  can  only  be  cured  by 
an  amendment  actually  made.     An  order  for 
the  amendment  will  only  be  granted  on  motion. 
after  notice  to  the  opposite  party,  and  upon 
such  terms  as  justice  may  require.     In  this 
case  the  terms  should  be,  payment  of  costs  of 
the  motion  and  of  the  writ  of  error,  and  allow- 
ing the  plaintiffs  in  error  to  dismiss  their  writ 
without  costs.     Nothing  short  of  this  will  be 
doing  justice  to  them. 
WKHD.  21. 


DOWNING  v.  RUGAR. 

Public  Authority.  Whether  Ministerial  or  Judi- 
cial, Must  be  Exercised  by  att  to  Whom  it  i» 
Committed — Exception  to  Prevent  Failure  of 
Justice  or  Public  Injury — Overseers  of  Poor — 
Consent  of  One,  Presumed — Presumption  in 
favor  of  Performance  of  Official  Duty— Over- 
come only  by  Direct  Evidence— Election — Com- 
petency of  Witnesses —  Warrant. 

In  the  exercise  of  a  public  as  well  as  private  au- 
thority, whether  It  be  ministerial  or  judicial,  all  the 
persons  to  whom  it  is  committed  must  confer  and 
act  together,  unless  there  be  a  provision  that  a  less 
number  may  proceed.  Where  the  authority  is  pub- 
lic, and  the  number  be  such  as  to  admit  of  a  major- 
ity, such  majority  will  bind  the  minority  after  all 
have  duly  met  and  conferred. 

Where  the  authority  is  conferred  upon  two.  noth- 
ing can  be  done  without  the  consent  of  both :  yet 
where  the  authority  is  public,  to  prevent  a  failure 
of  justice  or  injury  to  the  public,  one  may  act  with- 
out the  other ;  as  if  one  be  dead,  or  interested,  or 
absent.  Upon  this  principle,  one  of  two  Oversews 
of  the  Poor  is  authorized  to  institute  and  carry  on 
proceedings  for  the  seizure  of  the  property  of  one 
who  has  absconded,  leaving  bis  wife  or  child  charge- 
able to  the  town.  At  all  events,  where  only  one 
Overseer  acts,  the  consent  of  the  other  will  be  pre- 
sumed, upon  the  presumption  in  favor  of  the  "per- 
formance of  official  duty,  that  he  had  been  con- 
ferred with  and  consulted  as  to  the  proceedings  to 
be  had. 

So  strong:  is  the  presumption  in  favor  of  the  per- 
formance of  official  duty,  that  it  always  prevails, 
unless  it  be  shown  to  be  otherwise  by  direct  and 
positive  proof,  coining  from  the  mouths  of  witness- 
es whose  relation  to  the  transaction  enables  them  to 
put  a  direct  negative  upon  the  presumption:  thus 
in  this  case  it  was  held,  that  the  presumption  of  con- 
sent could  be  rebutted  only  by  the  testimony  of  the 
other  Overseer. 

It  seems,  that  if  the  inhabitants  of  a  town  at  their 
annual  town-meeting  were  to  elect  but  one  instead 
of  two  Overseers  of  the  Poor,  that  the  one  elected 
would  have  no  authority  to  act  for  the  want  of  a 
colleague ;  but  that  it  would  be  otherwise  if  two 
were  elected,  and  one  should  die  or  become  dis- 
( nullified. 

On  an  application  for  a  warrant  against  a  person 
said  to  have  abaconded.  leaving  his  wife  or  children 
OBWffMble  to  the  public,  the  wifo  of  such  person  is 
not  a  competent  witness  to  prove  the  fact ;  but  if  a 
warrant  be  granted  upon  her  testimony,  the  pro- 
ceeding is  not  void :  It  is  voidable  only,  and  a  pro- 
ti'ctiiin  to  all  persons  acting  uuderits  authority,  al- 
though actors  in  the  obtaining  the  warrant. 

Citations— 1  R.S.,  332.  sec.  4 :  «24,  sees.  H- 10 :  14  Vln. 

Abr..  Joint  &  Several.  B.  pi.  1  ;  45  Ass.,  ul.  3  ;  Jenk.. 

40.  ease.  Til :  11  Co.,  2 :  6  Johns .  39,  41 :  1  Hoe.  &  P., 

236:  2  R.  S..  4W,  sec.  27.  2d  ed.:  3  R.  8..  780.  «..  see.44  : 

3  T.  R..  «B.  fiW :  «  Vin.  Abr..  Coroner.  H.  pi.:  1  Salk.. 

M,.,|..  23:  88bow.,£M:  1  Cow..  113,25(i:  »  Co.. 

12  Wend.,  14fi.  14« :  8  Itarn.  &  C.,  448 ;  a  East, 

192 ;  10  Johns..  167. 

THIS  was  an  action  of  trover,  tried  at  the 
Yates  C'ircuit.  in  June.  1838,  before  the 
Hon.    Daniel    Moselcy,    one    of    the    Circuit 


None.—  PuhUc  nfltrm-  KrerciM  t>f  fxwvrn 
MWTOJ- Whether  all  mu*t  join.  See  McCoy  v.Ciirtltv. 
9  Wend.,  17,  note;  Crofoot  v.  Allen.  2  \Wml..  4M, 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 
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179*]  *The  suit  was  brought  for  the  taking 
of  a  horse.  The  defendant  justified  the  taking 
as  an  Overseer  of  the  Poor,  by  virtue  of  a  war- 
rant issued  by  two  justices,  on  a  complaint 
made  to  them  by  the  Overseers  of  the  Poor  of 
the  Town  of  Potter,  in  the  County  of  Yates, 
that  the  plaintiff  had  absconded,  leaving  his 
wife  and  child  chargeable  or  likely  to  become 
chargeable  to  the  public  for  support.  The 
warrant,  issued  Jan.  15,  1838,  after  reciting 
the  complaint,  authorized  the  Overseers  of  the 
Poor  of  the  Town  of  Potter  to  seize  and  take 
the  goods  and  chattels,  etc.,  of  the  plaintiff, 
make  an  inventory  thereof,  and  return  the  same 
with  their  proceedings  in  the  matter  to  the  next 
Court  of  General  Sessions.  By  virtue  of  this 
process,  the  defendant  seized  the  horse  in 
question,  together  with  other  property,  made 
an  inventory,  returned  the  warrant,  etc.,  and 
the  Court  of  General  Sessions,  by  rule,  con- 
firmed the  proceedings.  On  the  part  of  the 
plaintiff,  it  was  shown  that  the  only  witness 
sworn,  in  support  of  the  complaint  made  to  the 
magistrates,  was  the  wife  of  the  plaintiff;  and 
that  the  application  for  the  warrant  and  all 
the  other  proceedings  in  the  matter,  were  had 
by  the  defendant  alone,  no  other  Overseer  of 
the  Poor  uniting  with  him  in  the  matter;  one 
of  the  magistrates,  however,  stated  that  he  did 
not  know  whether  there  was  any  other  Over- 
seer of  the  Poor  of  the  Town  of  Potter,  at  the 
period  of  those  proceedings,  besides  the  de- 
fendant. On  showing  these  facts,  the  plaintiff 
insisted  that  the  evidence  offered  by  the  de 
fendant  should  be  excluded  from  the  consid- 
eration of  the  jury.  The  judge  ruled  that  the 
evidence  was  proper  to  be  submitted  to  the 
jury.  The  plaintiff  then  proved  a  resolution 
of  the  Board  of  Supervisors  of  the  County  of 
Yates,  passed  in  1831,  abolishing  the  distinc- 
tion between  town  and  county  poor;  and  that 
since  that  period  the  poor  of  the  county  had 
been  supported  under  the  management  and  di 
rection  of  County  Superintendents  of  the  Poor; 
but  failed  to  prove  that  the  determination  of 
the  Supervisors  had  been  filed  with  the  county 
clerk,  1  R.  S.,  629,  sec.  28,  2d  ed.  The  plaint- 
iff renewed  his  objections  to  the  evidence  pro- 
duced by  the  defendant,  contending  that  it 
was  now  apparent  that  the  defendant  had  failed 
18O*]  to  make  out  a  justification;  *that  the 
distinction  between  town  and  county  poor  hav- 
ing been  abolished,  the  duties  of  Overseers  of 
the  Poor  of  the  several  towns  in  cases  of  this 
kind,  were  transferred  to  the  County  Superin- 
tendents, and  that,  therefore,  the  whole  pro- 
ceedings on  the  part  of  the  defendant  were 
warn  non  judice.  This  objection  was  again 
overruled  by  the  judge,  who,  among  other 
things,  charged  the  jury  that  he  was  inclined 
to  the  opinion  that  the  defendant  was  justified 
by  the  warrant;  and  if,  from  the  evidence  giv- 
en on  the  trial,  they  were  not  satisfied  that  the 
Board  of  Supervisors  of  the  county  had  abol- 
ished the  distinction  between  town  and  county 
poor,  they  were  authorized  to  find  that  the 
Overseers  of  the  Poor  still  retained  and  had 
jurisdiction  of  the  subject-matter  of  the  com- 
plaint upon  which  the  warrant  had  issued. 
The  jury  found  for  the  defendant.  The  plaint- 
iff asks  for  a  new  trial. 

Mr.  S.  Stevens,  for  plaintiff.  The  distinc- 
tion between  town  and  county  poor  was  abol- 
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ished  in  the  County  of  Yates  in  1831,  and  the 
duties  formerly  incumbent  upon  Overseers  of 
the  Poor  in  cases  of  this  kind  devolved  upon 
the  Superintendents  of  the  Poor,  1  R.  S.,  624, 
625,  sees.  8,  13,  and  who  have  ever  since  dis- 
charged those  duties.  The  adoption  of  this  new 
mode  of  conducting  matters  relating  to  the 
poor,  depends  upon  the  determination  of  the 
Supervisors,  and  not  upon  the  fact  of  the  evi- 
dence of  their  determination  being  filed  in  the 
county  clerk's  office;  the  statute  as  to  the  fil- 
ing of  the  certificate  is  merely  directory,  and 
the  omission  to  file  it  cannot  have  the  effect  to 
defeat  the  determination  of  the  Supervisors. 
If  this  be  so,  then  the  Overseers  of  the  Poor  had 
no  authority  to  act  in  the  matter.  But  if  they 
had  authority,  both  the  Overseers  of  the  Poor 
of  the  town  should  have  united  in  the  proceed- 
ings had  against  the  plaintiff.  The  statute  re- 
quires that  there  shall  be  two  Overseers  of  the 
Poor  elected  in  each  town,  and  the  power  to 
act  in  cases  of  this  kind  is  given  to  the  Over- 
seers; that  is,  to  both,  and  not  to  one  of  them. 
Where  a  power  is  given  to  two  persons,  as 
there  can  be  no  majority,  both  must  concur  in 
any  proceedings  had  under  the  power  con- 
ferred. Here  it  was  shown  *that  the  de-[*  181 
fendant  acted  alone,  and  that  the  other  Over- 
seer did  not  unite  in  what  he  did.  Again;  the 
defendant  is  not  protected  by  the  warrant,  as 
it  issued  upon  insufficient  evidence.  The  wife 
of  the  plaintiff  was  not  a  competent  witness 
against  her  husband,  and  the  defendant  can- 
not shelter  himself  under  the  warrant,  as  he 
was  an  actor  in  the  whole  transaction,  and 
thus  fully  aware  of  the  illegality  of  the  pro- 
ceedings. 6  Cow.,  234;  3  Id.,  206;  9  Johns., 75. 
Mr.  D.  B.  Prosser,  for  defendant.  The 
plaintiff  failed  to  prove  that  the  distinction  be- 
tween town  and  county  poor  was  abolished  in 
Yates;  the  question  was  submitted  to  the  jury 
upon  the  evidence  before  them,  and  their  ver- 
dict is  conclusive.  Admitting  that  there  were 
two  Overseers  of  the  Poor  of  the  Town  of  Pot- 
ter, at  the  time  when  those  proceedings  were 
had,  it  was  not  necessary  that  both  should  be 
actors.  The  act  to  be  done  was  merely  minis- 
terial, and  could  as  well  be  performed  by  one 
as  by  both.  3  T.  R.,  38,  Id.,  380.  The  defend- 
ant is  protected  by  the  warrant  of  the  magis- 
trates who  acted  judicially,  and  if  they  erred 
in  taking  the  testimony  of  the  plaintiff's  wife, 
their  proceedings  are  not  void;  they  are  void- 
able merely,  and  are  a  full  protection  to  the 
defendant,  although  an  actor  in  the  transac- 
tion. 10  Johns.,  167;  11  Id.,  114,  150;  17  Id., 
145;2Str.,  710;  5  Wend.,  170;  6  Id.,  597;  16 
Id.,  514.  As  to  the  right  to  take  the  testimony 
of  the  plaintiff's  wife,  the  counsel  cited  18 
Wend.,  637:  lOVes..  56. 

By  the  Court,  Cowen,  J.  The  jury  found 
under  the  charge  of  the  judge,  that  the  dis- 
tinction between  town  and  county  poor  had 
not  been  abolished  in  the  County  of  Yates,and 
the  only  questions  presented  by  this  case  are: 
1.  Whether  the  proceeding  was  void  for  want 
of  action  by  two  Overseers;  and  if  not,  then  2. 
Whether  it  was  void  because  the  plaintiff's 
wife  was  the  sole  witness  before  the  justices. 

1.  The  statute  requires  each  town  to  elect 
two  Overseers.  1  R.  S.,  332,  sec.  4.  I  there- 
fore think,  till  the  contrary  be  shown,  we  must 
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intend  there  were  two  in  the  Town  of  Potter. 
Besides,  it  is  quite  doubtful  whether,  if  there 
1 82*]  be  not  *two,  any  act  whatever  can  be 
done  as  Overseer  by  the  other.  Should  the 
town  omit  to  choose  the  requisite  number.they 
would  not  pursue  the  statute  authority ;  though 
if  one  should  die  or  be  disqualified,  it  would 
seem  that  the  other  might  then  act  alone.  14 
Vin.  Abr.,  Joint  and  Several,  B,  pi.  1;  45  Ass., 
pi.  8;  Jenk.,  40,  case  76.  Though  otherwise  of 
judicial  officers.  Auditor  Curie's  case,  11  Rep., 
2;  Jenk.,  40,  case 76. 

The  statute  under  which  the  defendant  pro- 
-ceeded,  1  R.  S.,  624,  sees.  8-10,  provides  that 
when  a  father,  etc.,  shall  abscond,  leaving  his 
wife  or  children  chargeable  to  any  town,  or 
likely  to  become  so,  the  Overseers  may  apply 
to  any  two  justices,  who,  upon  due  proof,  may 
issue  their  warrant  authorizing  the  Overseers 
to  seize  his  goods.  By  virtue  of  this  warrant 
the  Overseers  may  seize  the  goods  and  be  vest- 
ed thereby  with  all  the  owner's  right.  The  Over- 
seers shall  make  an  inventory,  and  return  it, 
together  with  their  proceedings  to  the  next 
General  Sessions,  there,  to  be  filed;  and  the 
•court  may  confirm  the  warrant  and  seizure,  or 
discharge  the  same.  The  statute  in  terms  con- 
fers a  joint  authority;  and,  containing  no  ex- 
press provision  that  each  of  the  Overseers  may 
proceed  separately,  it  is  objected  that  all  is 
void  here  for  want  of  jurisdiction,  because  it 
•did  not  appear  affirmatively  that  both  of  them 
actually  joined  in  the  complaint  and  subse- 
quent proceedings.  The  rule  seems  to  be  well 
established,  that  in  the  exercise  of  a  public  as 
well  as  private  authority,  whether  it  be  minis- 
terial or  judicial,  all  the  persons  to  whom  it  is 
committed  must  confer  and  act  together,  un- 
less there  be  a  provision  that  a  less  number 
may  proceed.  Where  the  authority  is  public, 
and  the  number  is  such  as  to  admit  of  a  ma- 
jority, that  will  bind  the  minority,  after  all 
have  duly  met  and  conferred.  Green  v.  Miller, 
6  Johns.,  89,  41;  Grindley  v.  Barker,  1  Bos.  & 
P.,  236;  2  R.  S.,  458,  sec.  27,  2d  ed. ;  3  7d.,780, 
».,  sec.  44,  referring  to  6  Johns.,  39;  King  v. 
Beetton,  3  T.  R.,  592,  594.  It  follows,  that 
where  there  are  only  two,  nothing  can  be  done 
without  the  consent  of  both.  And  this  has  been 
held  as  a  general  rule  where  a  county  has  two 
•coroners or  sheriffs.  6  Vin.  Abr.,  Coroner,  H, 

18»*]'*pl.  7;  14  Vin.,  ut  supra.;  Rst  v.  War- 
rington,  1  Salk.,  152.  Yet,  there  are  authori- 
ties which  hold  clearly,  that  to  prevent  a  fail- 
ure of  justice,  one  may  act  alone  without  con- 
sulting the  other;  as  if  one  be  dead,  or  inter 
csted,  or  absent  where  it  is  necessary  to  make 
an  immediate  arrest.  All  this  may  be  collected 
from  Viner  andSalkeld,  before  cited,  to  which 
may  be  added  Naylor  v.  Slmrplf**,  2  Mod.,  23; 
and  see  Auditor  Curie' »  case,  11  Rep.,  2,  and 
Rich  v.  Player,  2  Show.,  286.  I  should  infer, 
from  these  authorities,  that  one  Overseer  alone 
might  at  his  pleasure  make  a  seizure  of  the 

goods,  * 

But  admitting  that  it  were  necessary  they 
should  act  jointly  throughout. and  that  should 
one  act  without  the  assent  of  the  other,  all 
would  be  void,  the  warrant  here  on  its  face  ap- 
pears to  be  regular.  It  recites  the  application 
as  being  made  by  both;  and  it  being  the  duty 
of  the  acting  Overseer  not  to  proceed  without 
•obtaining  the  other's  consent,  I  think  we  are 
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bound  strongly  to  presume  that  such  consent 
was  obtained.  It  cannot  be  necessary  that  both 
should  be  corporally  present.  The  duty  is 
strictly  ministerial,  a'nd  one  may  act  alone  as 
the  agent  or  deputy  of  both,  with  the  other's 
consent.  Ministerial  officers  may,  in  general, 
depute  their  powers  to  one  another  or  to  a  third 
person.  Toml.  L.  Die.,  Deputy.  Can  there  be 
a  doubt,  that  Overseers  of  the  Poor,  in  prose- 
cuting under  the  excise  law,  or  otherwise  ap- 
pearing as  parties,  may  make  an  attorney?  So 
of  various  other  municipal  officers.  This  right 
has  never  been  questioned,  nor  that  they  may 
delegate  all  their  authority  to  one  of  their  body 
to  act  as  attorney.  The  delegation  need  not  be 
in  writing;  it  is  good, though  merely  oral.  Gaul 
v.  Groat,  1  Cow.,  113;  TiUlockv.  Cunningham, 
Id.,  256.  It  is  very  common  for  such  officers 
and  others,  acting  as  commissioners  under  va- 
rious statutes,  not  only  to  delegate  in  particu- 
lar instances,  but  to  agree  generally,  that  one 
of  the  Board  shall  act  in  behalf  of  the  whole  in 
the  execution  of  whatever  measure  they  may 
resolve  on.  This  is  convenient,  and  it  is  many 
times  impossible  that  ministerial  duties  should 
be  executed  without  the  employment  of  agents 
or  deputies.  The  law  allows  "it  in  respect  to 
such  'convenience,  always  holding  the  [*  1 84 
officers  themselves  accountable  for  the  acts  of 
their  agents;  of  this,  various  instances  are  put 
in  the  Earl  of  Shrewsbury's  case,  9  Rep.,  48,  49. 
It  being  the  duty  of  the  Overseers  to  act  joint- 
ly, and  they  having  power  thus  to  act  by  one 
of  their  body  in  the  mere  execution  of  their 
resolves;  and  such,  too,  being  the  common 
course  of  business,  which  is  convenient  and 
many  times  absolutely  necessary,  a  very  strong 
intendment  arises  when  one  comes  to  act  for 
all,  that  he  has  done  his  duty  by  conferring 
with  his  companions,  and  obtaining  the  requi- 
site power. 

There  is  also  another  principle  on  which  the 
assent  of  the  other  Overseer  should  be  pre- 
sumed. The  case  was  a  fit  one  for  prosecution, 
and  the  suit  beneficial  to  the  town  represented 
by  the  Overseers.  It  has  been  often  held,  that 
any  of  the  principles  mentioned  authorize  a 
presumption  that  the  party  charged  with  a  neg- 
lect of  duty  proceeded  regularly.  This  pre- 
sumption prevails  till  the  contrary  be  clearly 
shown.  One  instance  of  presumption  from  of- 
ficial duty,  is  a  constable  being  sued  for  mak 
ing  an  arrest  on  execution  without  first  search- 
ing for  property.  He  shall  be  presumed  to 
have  made  due  search,  and  the  plaintiff  be  put 
to  prove  the  negative.  Kurhydt  v.  Valk,  12 
Wend. ,  145, 146.  The  ca««es  ar«?  numerous  under 
all  the  heads  of  presumption  I  have  mentioned, 
and  too  familiar  to  need  citation.  It  WHS  said 
by  Bayley  and  Littlednle,  «/./.,  in  Rtileyr.  Cul- 
oerteeU,  8  Barn.  &  ('..  44*.  that  where  an  art 
is  for  the  benefit  of  the  party,  though  it  be 
done  by  another  without  any  apparent  au- 
thority, a  subsequent  assent  is  sufficient,  and 
shall  be  presumed.  Can  there  be  a  doubt  of 
this?  Suppose  one  of  two  Overseers  of  the 
Poor  receives  money  due  to  the  poor  fund. who 
would  hesitate  to  presume  that  the  other  would 
••ent  to  the  payment? 

The  presumptions  of  which  I  have  spoken, 
especially  those  arising  from  official  duty,  are 
very  strong;  and  that  the  duly  was  not  per- 
formed must  be  shown  by  calling  those  whose 
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relation  to  the  transaction  can  put  a  direct 
negative  upon  it,  unless  their  absence  be  ac- 
counted for.  This  was  distinctly  held  in  Will- 
185*]  iams  v.  E.  1.  Co.,  3  *East,  192,  wherein 
it  was  sought  to  charge  the  company  because 
their  officer  had  neglected  to  give  notice  to  the 
plaintiff's  chief  mate,  that  certain  combustibles 
laden  by  the  defendants  on  board  the  plaintiff's 
ship  were  of  such  a  character  as  to  endanger 
its  safety.  The  court  presumed  that  the  de- 
fendants' officer  had  given  notice;  and  the 
chief  mate  being  dead,  it  was  held  essential  to 
produce  the  officer  himself  who  delivered  the 
materials — for  want  of  which  the  plaintiff  was 
nonsuited.  Proof  by  the  captain  and  second 
mate  that  they  had  no  notice,  was  held  to  be 
merely  circumstantial  and,  therefore,  insuffi- 
cient. 

In  the  case  at  bar,  if  the  absent  Overseer  had 
not  given  his  consent  and  authority  to  proceed, 
he  alone  could  say  so;  and  I  think  it  due  to 
the  defendant  and  the  general  safety  of  this 
kind  of  officers  to  presume  they  proceeded  reg- 
ularly, till  the  best  sources  of  information  are 
exhausted.  The  other  Overseer  was  a  com- 
petent witness;  and  in  his  absence  it  was  right 
at  the  circuit  to  regard  the  defendant  as  prop- 
erly acting  for  both.  Had  the  other  been  dead 
or  his  absence  otherwise  accounted  for,  the 
circumstances  might  have  been  sufficient  to 
negative  the  proper  authority  till  it  was  shown 
affirmatively.  As  the  case  stands,  nothing  was 
shown  which  is  necessarily  inconsistent  with 
the  assent  of  the  other  Overseer.  The  proof 
establishes  merely  that  he  did  not  appear  in 
the  matter  personally. 

The  process  then  must  be  taken  to  have  been 
regularly  sued  out  so  far  as  authority  was  con 
cerned.  The  seizure  of  the  plaintiff's  goods 
was,  consequently,  lawful,  unless  the  proceed- 
ing be  otherwise  impeachable;  and  though 
the  return  to  the  General  Sessions  should  reg- 
ularly have  been  in  the  name  of  both  Over- 
seers, the  omission  is  but  an  informality, which, 
after  jurisdiction  properly  acquired,  cannot  be 
objected,  in  this  collateral  action.  It  was  but  a 
clerical  error,  which  might  have  been  amended 
on  motion  so  as  to  speak  according  to  the  legal 
effect  of  the  seizure. 

Next  it  is  objected  that  the  wife  was  an  in- 
competent witness;  and  that  the  warrant  was 
taken  out  on  her  testimony  alone,  there  was  a 
want  of  jurisdiction.  But  according  to  Van 
Steenbergh  v.  Kortz,  10  Johns.,  167.  the  admis- 
186*]  sion*of  improper  proof  is  a  mere  error 
of  the  magistrate ;  and  cannot  be  objected  as 
rendering  the  proceeding  void. 

New  trial  denied. 

Official  duty— Presumption  in  favor  of  performance 
of. 

Distinguished-3  Denio,  598 ;  22  Barb.,  142. 

Cited  in-3  Denio,  253  ;  4  N.  Y.,  568 ;  a5  N.  Y..  158 : 
52  N.  Y.,  87 ;  6  Barb.,  366 : 15  Barb.,  480 :  22  Barb.,  141 ; 
30  Barb.,  347 ;  15  Abb.  Pr.,  41 ;  22  Ohio  St.,  319 ;  27 
Ohio  St.,  370 ;  94  Pa.  St.,  247. 

Public  or  private  authoritif—When  all  to  whom 
committed  must  concur  in  execution  of. 

Explained-3  N.  Y..  408. 

Cited  in-3  N.  Y.,  401,  565 :  11  N.  Y..  571 ;  56  N.  Y., 
79 ;  14  Barb.,  231 : 18  Barb.,  558 ;  22  Barb.,  140, 141,  401 ; 
23  Barb..  310 :  30  Barb.,  347 :  37  Barb.,  ar» ;  6  How. 
Pr.,  176  :  31  How.  Pr.,  51 :  38  How.  Pr.,  510 ;  2  Abb. 
Pr.,  427:  11  Abb.  Pr..  200:  8  Abb.  N.  S.,  236:  1 
Sweeny,  535 ;  15  Kan.,  309 ;  36  Am.  Rep.,  739  (52  Vt., 
«2). 

Also  cited  in— 16  How.  Pr.,  49 ;  23  Wis.,  617. 
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Action  against  Bank  for  Non-payment  of  Notes 
— Pleading — Bill  of  Particulars. 

In  an  action  against  a  bank  for  the  non-payment 
of  its  notes,  where  the  plaintiff  demands  10  percent, 
interest  by  way  of  penalty,  it  is  not  necessary  to 
warrant  proof  of  the  presentment  of  the  bills  and 
refusal  tc  pay,  that  those  facts  should  be  specially 
averred  in  the  declaration ;  the  evidence  is  admis- 
sible under  the  common  money  counts. 

A  bill  of  particulars  in  such  case,  setting  forth 
copies  of  the  notes,  although  not  technically  cor- 
rect, will  suffice,  inasmuch  as  it  apprizes  the  de- 
fendants of  the  grounds  of  the  plaintiffs'  claim. 

Citations— 19  Wend.,  113 ;  2  Johns.,  235. 

ERROR  from  the  Mayor's  Court  of  the  City 
of  Troy.  The  plaintiff  declared  on  the 
common  money  counts,  and  in  pursuance  of  an 
order  for  that  purpose,  furnished  a  bill  of  par- 
ticulars, in  these  words:  "You  will  please  to 
take  notice  that  the  nine  promissory  notes, 
commonly  called  bank  notes,  of  which*  the  fol- 
lowing are  copies,  constitute  the  particulars  of 
the  plaintiff's  demand  for  which  the  above  suit 
is  brought."  (The  plaintiff  then  set  forth  ver- 
batim et  literatim  the  copies  of  nine  bank-bills, 
issued  by  the  defendants  of  $5  each,  payable 
to  A.  B.  or  bearer,  on  demand,  and  concluded 
as  follows:)  "The  plaintiff  will  also  claim  to 
recover  interest  on  the  promissory  notes  above 
set  forth,  at  and  after  the  rate  of  10  per  cent, 
from  the  eleventh  day  of  August,  1837."  The 
defendants  pleaded  ruon  assumpsit.  On  the 
trial  of  the  cause,  the  plaintiff  offered  to  prove 
that  Aug.  11,  1837,  he  presented  nine  bank- 
bills,  as  described  in  the  bill  of  particulars,  to 
the  cashier  of  the  Troy  Bank,  at  their  banking 
house,  at  12  o'clock  at  noon,  and  demanded 
payment  in  specie,  and  that  payment  was  re- 
fused: and  also  offered  to  prove  that  the  said 
bank-bills  or  notes  were  issued  by  the  Troy 
Bank.  The  counsel  for  the  defendants  objected 
to  such  proof:  1.  Because,  presentment  of  the 
bills  and  non-payment  thereof  were  not  spe- 
cially *averred  in  the  declaration;  and,  [*187 
2.  That  under  the  bill  of  particulars  as  pre- 
sented, the  plaintiff  was  entitled  to  recover 
only  the  notes  themselves,  provided  he  had  suit- 
able counts  for  that  purpose,  but  could  not 
give  them  in  evidence  as  proof  of  the  con- 
sideration of  any  cause  of  action  set  forth  in 
the  counts;  and  he  could  not  recover  upon  the 
notes  for  the  want  of  necessary  counts.  The 
recorder  sustained  the  second  objection,  and 
nonsuited  the  plaintiff,  who  sued  out  a  writ 
of  error. 

Messrs.  J.  Koon  and  M.  T.  Reynolds,  for 
plaintiff. 

Mr.  D.  Buel,  Jr.,  for  defendants.  A  note 
payable  on  demand,  must  be  demanded  before 
suit  brought.  Burr.,  1516.  The  presentment 
and  non-payment  could  not  be  proved,  not  be- 
ing specially  averred.  18  Johns.,  341.  Nor 
could  the  plaintiff  recover  on  the  common 
counts,  not  having  stated  in  the  particulars  of 
his  demand  the  consideration  of  the  notes,  etc. 
Chit.,  Bills,  p.  592,  3d  ed.,  1836. 

By  the  Court,  Nelson,  CJi.  J.  The  first  ques- 
tion has,  in  effect,  been  heretofore  disposed  of 
by  the  court.  The  plaintiff  is  not  entitled  to 
charge  for  special  counts  in  taxation  of  costs, 
for  the  reason  that  the  common  counts  are  all 
that  can  be  deemed  necessary.  19  Wend.,  113. 
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This  has  been  the  practice  for  more  than  20 
years;  after  which  we  cannot  consistently  re- 
quire the  insertion  of  them  for  the  sake  of  set- 
ting forth  specially  a  demand  and  refusal  at 
the  place  of  payment.  A  defendant  will  not 
thereby  suffer,  as  the  same  proof  must  be  given 
to  authorize  a  recovery,  as  if  the  notes  had  been 
specially  counted  upon:  and  by  calling  for  par- 
ticulars of  the  action,  he  can  always  ascertain 
in  due  time,  that  the  proof  will  become  mate- 
rial, and  be  prepared  to  meet  it.  The  case  of 
Smith  v.  Smith,  2  Johns.,  235,  shows  that  the 
proof  of  special  matters  beyond  the  mere  exe- 
cution of  the  notes,  preliminarily  to  the  intro- 
duction of  them  under  the  money  counts,  af- 
fords no  solid  objection  to  the  practice. 

The  bill  of  particulars,  I  think,  sufficiently 
explicit,  as  it  fully  apprised  the  defendants  of 
188*]  the  grounds  of  the  plaintiff's  *claim; 
indeed,  nothing  short  of  some  description  of 
the  notes  would  have  complied  with  the  rule 
of  practice.  The  form  is  not  technically  exact, 
such  as  simply  giving  the  copies  of  notes,  in- 
stead of  saying  so  much  money,  $50,  for  in- 
stance, due  upon  them,  describing  them;  but 
the  substance  in  in  the  bill,  and  no  one  could 
be  misled. 

Judgment  reversed  ;  venire  de  novo  froifi  the 
Mayor's  Court  ;  costs  to  abide  the  event. 

Cited  in-1  Daly,  157. 


BARNES  v.  COLE  &  FITZHUGH. 

Action  against  Owners  of  Steamboat  for  Negli- 
gencf — Competency  of  Witnesses — Contributory 
Negligence. 

In  an  action  on  the  case  against  the  owners  of  a 
steamboat,  for  negligence  in  the  navigating  of  the 
veaae)  whereby  the  plaintiff  was  injured,  the  steers- 
man of  the  boat  is  a  competent  witness  for  the  de- 
fendant, if  it  appear  that  ne  acted  under  the  imme- 
diate direction  of  the  master  of  the  boat. 

In  such  action,  the  plaintiff  is  not  entitled  to  re- 
cover, if  the  injury  is  in  any  degree  attributable  to 
bin  own  want  of  care :  and  where  such  is  the  fact, 
and  he  obtains  a  verdict,  a  new  trial  will  be  granted. 

Citation-19  Wend.,  466. 

THIS  was  as  action  on  the  case,  for  negli- 
gently running  down  the  plaintiff's  scow, 
tried  at  the  Onondaga  Circuit,  in  Apr.,  1836, 
before  the  Hon.  Daniel  Moseley,  one  of  the 
Circuit  Judges. 

The  plaintiff's  scow  lay  at  a  dock  or  wharf 
in  the  Oswego  River,  at  the  Village  of  Oswego, 
with  the  stern  projecting  westward  beyond  the 
end  of  the  wharf  from  8  to  16  feet  into  the 
river,  at  a  place  where  the  channel  was  narrow, 
and  only  from  50  to  70  feet  wide.  The  defend- 
ants were  owners  'of  the  steamboat  William 
Avery,  commanded  by  dipt.  Read,  and  while 
in  coming  into  the  river  from  Lake  Ontario, 
struck  that  part  of  the  boat  which  projected 
beyond  the  wharf,  and  did  the  injury  com- 
plained of.  The  accident  happened  in  the  night- 
time, and  the  night  was  dark  and  foggy.  One 
or  two  of  the  plaintiff's  witnesses  swore  the 
•BOir  had  a  light  burning  when  they  went  to 
bed,  but  they  could  not  May  there  was  a  light 
when  the  accident  happened.  All  the  defend- 
ants witnesses  agreed  there  was  no  light  in  the 
scow.  Most  of  the  witnesses  said  they  had 
never  known  a  boat  or  ve*xcl  to  lie  on  the  west 
1 81)*]  side  of  the  *wharf,  in  the  narrow  chan- 
nel in  the  night  time;  but  some  of  the  plaint- 
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iff V  witnesses  said  they  had  known  boats  or 
vessels  to  lie  there  at  night.  Capt.  Read  was 
in  the  immediate  command  of  the  boat  at  the 
time;  he  was  on  the  promenade  deck  by  the 
bell-ropes  ;  he  was  near  the  steersman,  and 
acted  as  pilot.  Immediately  on  discovering  the 
scow,  the  bell  was  rung  and  the  engine  stopped, 
but  the  headway  of  the  boat  carried  her  against 
the  scow.  David  McSwain  was  the  steersman 
of  the  boat  at  the  time,  and  being  offered  as  a 
witness  for  the  defendants,  was  rejected  by  the 
judge,  on  the  ground  that,  being  steersman, 
he  was  not  a  competent  witness.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  de^ 
fendants  move  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  B.  Davis  Noxon.  for  plaintiff. 

By  the  Court,  Bronson.  J.  Was  McSwain 
properly  excluded  as  a  witness?  He  was  at  the 
helm  at  the  time  the  accident  happened ;  but  the 
captain  of  the  steamboat  was  at  his  side,  acting 
as  pilot.  So  far  as  appears,  the  steersman  did 
nothing  more  than  discharge  his  duty  in  obedi- 
ence to  the  orders  of  his  superior.  If  there  was 
negligence  anywhere,  there  was  no  evidence  to 
show  that  he  in  particular  was  chargeable  with 
it.  Indeed,  upon  the  evidence,  he  must  be  tak- 
en to  have  acted  in  obedience  to  the  orders  of 
the  master.  Under  such  circumstances,  it 
would  be  the  master,  and  not  the  steersman, 
who  would  be  liable  to  the  defendants,  who 
were  the  owners,  in  case  of  a  recovery  against 
them,  and  clearly  the  steersman  could  not  be 
answerable  to  the  captain  for  obeying  his  com- 
mands. It  seems  impossible  then  to  maintain 
that  the  witness  was  interested.  The  case  falls 
within  the  principle  decided  in  Noble  v.  Pad- 
dock, 19  Wend.,  456.  That  was  an  action 
against  the  captain,  who  was  in  the  immediate 
command  of  his  boat  at  the  time  of  the  acci- 
dent, and  in  the  absence  of  any  proof  to  charge 
the  injury  upon  the  steersman,  he  was  held  to 
be  a  competent  witness  for  the  defendant.  The 
*cases  were  there  reviewed  by  the  Chief  [*  1 9O 
Justice,  and  I  need  not,  therefore,  refer  to 
them.  The  witness  was  improperly  rejected. 

The  verdict  was.also.I  think, plainly  against 
the  weight  of  evidence.  I  do  not  see"  how  the 
plaintiff  could  escape  the  charge  of  having  to 
some  extent  contributed  to  bring  the  misfort- 
une upon  himself,  by  leaving  his  boat  in  an 
improper  situation. 

New  trial  granted. 

Cited  in-18  Barb..  383;  41  Ind.,  68  ;  33  N.  J.  I,.,  430. 


McARTHUR  &  HURLBERT  v.  SEARS. 

Common  Carriers — Owners  of  Steamboat  as- 
Liable  for  Damages  Except  where  Caused  by 
Act  of  God  and  the  Public  Enemy — Carriers 
by  Water — "Except  the  Perils  or  Dangers  of 
River »  or  iMkt*" —  Eridenc*  —  Correction  of 
Mistake. 

In  an  action  againnt  the  owners  of  a  stenmtmat  as 
common  carriers,  where  the  boat  stranded  in  enter- 


NOTE.— Common  Carrtem. 

Matter*  a»wl  inrnenof  rtJwrl*  a*—Ual»tHtu.  For  a 
full  dlacuMlnn.  see  Kfllott  v.  Koasell.  10  Johns..  1, 
note.  See,  generally,  tt»  to  liability  and  limitations 
of.  HolllMter  v.  Nowlen.  IB  Wend..  234.  note-  Weed  v. 
8.  &  C.  Ky.  Co..  10  Wend.,  634.  nof<:  Gould  v.  Hill. 
•_•  Hill.  tea.  mite  ;  C.  &  A.  Ry.  Co.  v.  Burke,  13  Wend.. 
811.  note. 
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\og  a  harbor  in  the  night  time,  in  consequence  of 
the  master  mistaking:  a  light  upon  a  stranded  vessel 
for  a  light  usually  exhibited  by  the  keeper  of  the 
beacon  light,  by  means  whereof  the  plaintiffs  sus- 
tained damage;  it  was  held,  that  nothing  will  ex- 
cuse the  common  carrier,  except  the  two  ordinary 
excepted  cases  :  inevitable  accident,  without  the  in- 
tervention of  man,  and  the  acts  of  public  enemies  ; 
that  neither  of  the  exceptions  existed  in  this  case: 
and  that  proof  of  the  utmost  vigilance  and  care 
on  the  part  of  the  master  was  irrelevant  and  inad- 
missible in  defense  of  the  action. 

The  rule  of  law  is  the  same  in  respect  to  a  carrier 
by  water  as  to  a  carrier  by  land  ;  nor  is  there  any 
distinction  whether  the  navigation  be  upon  the  or- 
dinary rivers,  or  the  great  rivers  and  lakes  or  inland 
seas  of  this  country,  except  so  far  as  the  exceptions 
in  favor  of  the  carrier  are  extended  to  the  perils  or 
dangers  of  the  rivers  or  lakes,  by  the  special  terms 
of  the  contract  contained  in  the  charter  party  or 
bill  of  lading. 

The  clause,  "  except  the  perils  or  dangers  of  the 
rivers  or  lakes,"  and  various  cases  arising  under  it, 
cited,  considered  and  commented  upon. 

Where,  in  the  testimony  of  a  witness  taken  under 
a  commission,  a  mistake  occurs  in  reference  to  the 
time  of  the  transaction  testified  to,  evidence  is  ad- 
missible to  show  the  mistake  and  fix  the  true  time. 

Citations—  Phil.  Ev.,  7th  Lond.  ed.  309:  Id.,  8th 
Lond.  ed.,  902;  5  Wend.,  305;  12  Wend.,  105;  2  Cai.,  131: 
2  Kent,  Com.,  472,  473,  1st  ed.;  597,  607,  608,  3d  ed.;  6 
Cow.,  266  :  Story,  Bailm.,  323,  sec.  497  ;  335,  sec.  518  ; 
336-338,  sees.  525,  527;  339,  340,  sees.,  530,  531  ;  12 
Conn.,  419;  10  Johns.,  1,  11  ;  11  Johns.,  107;  6  Johns., 
160,  165  ;  2  Nott.  &  McC.,  88,  89,  170  ;  1  Conn.,  487,  492  : 

4  Binn.,  127  ;  8  Serg.  &  R.,  533  ;  2  Sum.,  560.  567,  571  :  7 
Yerg.,  340;   14  Wend.,  26;   3  Conn.,  9;  1    Wright, 
193,  197;  1  Cai.,  43;  3  Johns.  Cas.,  178;  Story,  Bail., 
330,  331,  332-334,  sees.,  511,  512-514,  516,  517  :  1  T.  K.,  27. 
34:  Abb.  Ship.,  pt.  3,  ch.  4,  sees.  1,  2;  3  Esp.,  67,  127  ;  1 
Harp.  Law  Rep.,  468  ;  1  Dev.  &  B.,  273  ;  2  Dana,  430  ; 

5  Yerg.,  71.  82  ;  1  Murph.,  173  :  1  Str.,  128  ;  Sty.,  132  ; 
2  Roll.  Abr.,  248;  Phil.  Ins.,  249,  250,  251  ;  2  Phil.  Ins., 
191;  5  Bos.  &  P.,  336:  2  Kent,  Com.,  599;  600;  3  Kent, 
Com.,  215,  217  ;  4  Yerg.,  48,  49  :  Peck,  270  :  Jerm.  Law 
Carr.,  56. 


was  an  action  on  the  case  against  the 
-L  defendant  as  a  common  earner,  for  the 
loss  of  154  barrels  of  oysters  shipped  at  Buffa- 
lo, to  be  transported  across  Lake  Erie  to  De- 
troit, tried  at  the  Albany  Circuit,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

The  oysters  were  shipped  in  the  month  of 
Nov.,  1835,  on  board  the  steamboat  Columbus, 
191*]  belonging  to  the  *defendants.  The  mas 
ter  was  directed  to  ship  them  below  deck,  but 
placed  a  portion  of  them  on  the  promenade 
deck.  In  attempting  to  enter  the  Port  of  Erie 
or  Presque  Isle  Bay,  an  intermediate  port  be- 
tween Buffalo  and  Detroit,  the  vessel  ground- 
ed, and  a  portion  of  the  oysters  were  thrown 
overboard  to  relieve  the  vessel,  and  the  residue, 
in  consequence  of  the  grounding  of  the  vessel, 
were  frozen.  The  disaster  to  the  vessel  hap- 
pened under  these  circumstances:  It  was  night 
when  the  vessel  approached  the  harbor  of  Erie, 
the  weather  was  hazy,  with  flurries  of  snow. 
The  beacon  light  on  the  end  of  the  pier  was 
seen  occasionally  through  the  flurries  of  snow. 
Besides  the  beacon  light,  there  was  usually  a 
light  at  the  window  of  the  house  of  the  keeper 
of  the  beacon  light,  bearing  west-southwest 
about  50  rods  distant  from  the  beacon  light, 
and  the  usual  way  of  steering  into  the  channel 
was  to  bring  the  beacon  light  and  the  light  in 
the  keeper's  house  into  a  range  and  take  them 
as  a  guide  in  entering  the  harbor.  A  light  was 
observed,  which  was  supposed  to  be  the  light 
in  the  keeper's  house,  but  which  proved  to  be 
a  light  on  board  another  steamboat,  The  North 
America,  which  had  been  driven  ashore  in  a 
previous  gale,  and  in  navigating  the  vessel  so 
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as  to  bring  in  a  range  the  two  lights,  that  is, 
the  beacon  light  and  the  light  on  board  The 
North  America,  which  was  mistaken  for  the 
light  in  the  keeper's  house,  the  boat  struck  on 
a  shoal.  After  she  struck  and  got  on  the  shoal, 
the  wind  blew  hard,  the  sea  ran  high  and  the 
vessel  labored,  strained  and  pounded  very 
hard,  which  made  it  necessary  to  throw  the 
oysters  overboard  to  save  the  vessel  and  cargo. 
It  was  proved  that  the  master  of  The  Colum- 
bus was  one  of  the  most  competent  masters  of 
steamboats  on  the  lake,  and  that  the  most  pru- 
dent master  might  have  run  his  boat  ashore 
under  the  existing  circumstances.  The  facts 
above  stated,  in  reference  to  the  disaster,  ap- 
peared by  the  depositions  of  two  experienced 
seamen  taken  under  a  commission.  From  the 
language  of  the  interrogatories  and  answers, 
these  witnesses  are  made  to  speak  as  if  the 
transaction  had  taken  place  in  Nov.,  1836,  in- 
stead of  1835.  The  defendants  offered  to  prove 
that  the  time  referred  to  in  the  deposition  was, 
in  *fact,  1835,  by  showing  that  The  [*192 
Columbus  did  not  sail  in  the  year  1836,  and 
otherwise,  that  the  depositions  related  to  the 
transaction  in  question;  but  the  explanatory  tes- 
timony was  objected  to,  and  rejected  by  the 
judge.  The  counsel  for  the  plaintiff  then  in- 
sisted that  the  depositions  should  be  excluded: 
1.  Because  they  related  to  a  transaction  which 
happened  in  1836,  whilst  the  subject  matter  in 
controversy  arose  in  1835;  and  2.  If  they  re- 
lated to  the  matter  in  controversy,  the  testi- 
mony was  irrelevant,  and  proved  nothing  ma- 
terial to  the  defense.  The  judge  excluded  the 
depositions,  and  the  jury,  under  his  direction 
found  a  verdict  in  favor  of  the  plaintiffs  for 
$1,506.86.  The  defendant  moved  for  a  new 
trial. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Messrs.  J.  Holmes  and  S.  Stevens,  for 
plaintiffs. 

By  the  Court,  Cowen,  /.  The  first  ground 
of  objection  to  the  depositions  is,  we  think, 
clearly  untenable.  Nothing  is  better  settled 
than  that  a  party  may  set  his  own  witnesses 
right  by  other  evidence  of  a  material  fact,  even 
though  it  contradict  and  tend  indirectly  to  dis- 
credit them.  Phil.  Ev.,  7th  Lond.  ed.,309; 
Id.,  8th  Lond.  ed.,  902,  and  cases  cited;  Sav- 
age, Ch.  J.,  in  Lawrence  v.  Barker,  5  Wend., 
305;  Jackson  v.  Leek,  12  Id.,  105  ;  Livingston, 
«/.,  in  Steinbach  v.  Col.  Ins.  Co.,  2  Cai.,  131. 
This  should  be  especially  so,  being  offered  by 
way  of  correcting  a  mere  date,  into  a  mistake 
of  which  the  witnesses  were  probably  led  by 
the  interrogatories,  and  which,  of  all  facts, 
slides  the  easiest  from  the  memory.  In  reason, 
the  rule  applies  as  well  to  depositions  as  to  oral 
evidence.  Admitting,  however,  that  the  depo- 
sitions are  thus  explainable,  it  is  insisted  that 
they  did  not  tend  to  establish  the  point  in  issue. 
No  doubt  they  were  incompetent,  if  this  be  so, 
and  were  properly  excluded. 

The  matter  of  the  depositions  is  said  to  be 
irrelevant:  1.  Because  the  defendant,  having 
violated  his  instructions  in  the  manner  of  stow- 
ing the  oysters,  forfeited  all  right  to  defend 
*himgelf  even  on  the  narrow  ground  [*193 
that  the  loss  was  by  the  act  of  God;  secondly, 
that  the  matter  does  not  tend  to  show  the  latter 
excuse.  It  is  an  answer  to  the  first,  that  a  por- 
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tion  of  the  oysters  were  properly  stowed,  and 
yet  the  verdict  was  for  the  value  of  the  whole. 
The  second  objection  involves  the  inquiry 
whether  the  depositions  tended  in  the  least  to- 
tally to  exculpate  the  defendant  from  the  charge 
of  neglect,  and  link  the  disaster  to  inevitable 
causes  disconnected  with  human  agency.  The 
defendant  was  a  common  carrier ;  and  it  is 
not  denied,  as  a  general  rule,  that,  to  protect 
himself  from  responsibility  for  the  loss,  he  was 
bound  to  prove  that  it  arose  from  the  act  of 
God,  or  the  enemies  of  the  country.  To  the 
latter,  the  proof  offered  makes  no  pretensions; 
and  it  was  thrown  out  in  argument  that  the 
former  part  of  the  rule  has  no  application  to 
carriers  navigating  the  dangerous  waters  of 
Lake  Erie.  No  such  local  exception  is  known 
to  the  law  of  England  or  Scotland,  whatever 
the  general  dangers  of  the  navigation.  2  Kent. 
Com.,  597,  607,  608,  3d  ed.  Nor  can  it  be  in- 
dulged with  safety  either  in  principle  or  prac- 
tice. No  such  exception  has  been  made  by  any 
case  in  this  State;  nor  am  I  aware  that  it  has 
ever  been  contended  for,  though  there  have 
been  several  closely  litigated  suits  for  losses  by 
carriers  upon  our  great  lakes.  I  do  not  find 
that  it  has  been  recognized  by  any  case  in  the 
neighboring  States  ;  and  distinctions  in  favor 
of  carriers  by  water  generally,  which  have  been 
countenanced  in  one  case,  Aymar  v.  Astor,  6 
Cow.  266,  by  a  dictum  of  the  late  Chief  Justice 
of  this  State,  and  by  two  or  three  cases  in  Pa., 
have  been  treated  as  unfounded  anomalies,  to 
be  disapproved  as  contrary  to  decisions  in 
neighboring  States,  and  even  in  our  own.  Sto- 
ry, Bail..  323,  sec.  497;  2  Kent,  Com.,  607,  608, 
3d  ed.;  Crosby  v.  Fitch,  12  Conn.,  419.  In  Etti- 
ott  v.  Rossell,  10  Johns.,  1,  the  rule  was  applied 
to  the  navigation  of  the  River  St.  Lawrence 
in  scows,  late  in  the  season,  between  Ogdens 
burgh  and  Montreal,  which  was  known  by  the 
shippers  to  be  very  dangerous.  See,  also,  Kemp 
v.  Coughtry,  11  Johns.,  107;  CoU  v.  M'Mechen, 
6  Johns..  160 ;  Harrington  v.  Lyles,  2  Nott  & 
194*]  M'C.,  88.  89.  and  cases  *cited  ;  Will- 
iam»  v.  Grant,  1  Conn.,  487,  and  several  cases 
hereafter  cited;  Bell  v.  Reed,  4  Binn.,  127,  was 
like  the  one  at  bar,  a  case  of  navigation  on 
Lake  Erie;  and  proceeded  throughout  on  the 
assumption  that  the  defendants  must,  in  order 
to  excuse  the  loss,  prove  the  utmost  care  in 
themselves,  and  convince  the  jury  that  the  loss 
arose  from  the  act  of  God. 

In  Gordon  v.  Little,  8  Serg.  &  H. .  533,  it  was 
held  that  a  general  usage,  softening  the  re- 
sponsibility of  carriers  on  the  western  waters, 
was  admissible  in  their  defense.  This  was  the 
case  of  a  keel  boat  sailing  from  Pittsburgh,  in 
Pa.,  to  Hopkinsville,  Ky.  But  no  offer  of  that 
kind  was  made  in  the  case  at  bar;  and  it  may 
be  very  questionable,  since  the  late  cases  in 
this  court  denying  all  restriction  even  by  no- 
tice, whether  such  a  custom,  which  must  arise 
from  the  management  of  carriers,  would  be 
sustainable  in  true  policy,  owing  to  the  open- 
ing which  it  gives  for  fraud  and  collusion,  etc. 
In  Aymar  v.  Attor,  before  cited,  and  The,  Ree- 
•ide,  2  Sumn.,  667,  560,  a  general  commercial 
custom  enlarging  the  phrase  perils  or  dangers 
of  the  seas,  in  a  bill  of  lading,  HO  as  to  compre- 
hend cause*  of  IOSH  beyond  their  legal  import, 
was  denied.  Mr.  J.  Story,  in  the  last  case,  very 
properly  expresses  a  general  reluctance  to  the 
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reception  of  such  proof  in  cases  where  it  has 
not  heretofore  been  applied.  He  finally  rejected 
it,  because  it  worked  a  contradiction  of  the 
written  agreement.  Turney  v.  Wilson,  7  Yerg. , 
340,  S.  P.  But  see  Creery  v.  Hotty,  14  Wend., 
26,  and  Barber  v.  Brace,  3  Conn.,  9;  also,  Law- 
rence v.  McGregor,  1  Wright,  193. 

Nor  have  we  any  offer  or  intimation  by 
counsel  that  they  intended  to  go  beyond  the 
depositions  in  order  to  establish  that  the  loss 
was  by  the  act  of  God.  The  depositions  are  left 
to  speak  for  themselves;  and  from  them  alone 
can  we  judge  whether  they  were  admissible. 
The  utmost  they  show  in  respect  to  natural 
causes,  are  a  considerable  wind,  at  the  close  of 
navigation,  aud  the  darkness  of  the  evening 
heightened  by  a  fall  of  snow.  Under  these  cir- 
cumstances, an  attempt  was  made  to  enter  the 
harbor  in  a  narrow  channel,  for  the  master's 
safe  conduct  through  which  he  knew  that  he 
'depended  on  following  a  certain  track  [*  It) 5 
by  ranging  with  the  beacon  lights  at  the  two 
light  houses.  On  reaching  the  point  where 
this  range  was  to  be  taken,  it  so  happened  that 
the  usual  blaze  at  one  of  the  light  houses  was 
for  some  cause  not  visible;  and  a  light  in  The 
North  America, a  steamboat  which  lay  ground- 
ed in  consequence  of  a  previous  storm,  was 
easily  mistaken  for  that  of  the  farther  house, 
whose  light  was  invisible.  Of  the  disaster  to 
The  North  America,  the  defendant's  master 
could  probably  have  learned  nothing.and  could 
not.  therefore,  have  been  prepared  to  suspect 
the  delusion.  Indeed,  the  two  experienced  sea- 
men who  made  the  depositions  in  question 
concur  to  prove  that  the  circumstances  were 
such  as  to  baffle  the  skill  and  care  of  an  ac- 
complished master,  accustomed  to  sailing  this 
water;  and  the  jettison  of  the  oysters,  being 
necessary  for  the  safety  of  the  boat,  was  law- 
ful, if  the  stranding  arose  from  a  justifiable 
cause.  Story.  Bail..  336-338,  sees.  525,  527; 
Id.,  339,  340,  sees.  530.  531,  and  cases  cited; 
and  see  Lenox  v.  Ins.  Co.,  3  Johns.  Cas.,  178, 
and  Smith  v.  Wright,  1  Cai.,  48. 

The  object  of  the  depositions,  then,  was  to 
excuse  the  loss  by  a  mistaken  deviation  to 
which  the  master  was  led  by  a  concourse  of 
circumstances  over  which  he  had  no  control  ; 
and  they  strongly  tended  to  free  him  from  all 
charge  of  neglect.  So  far  they  were  material, 
if  the  loss  had  depended  wholly  on  natural 
causes ;  for  the  least  degree  of  negligence 
would,  notwithstanding,  make  the  carrier  lia- 
ble. Story,  Bail.,  832-334,  sees.  516.  517;  Will- 
iamtv.  Grant,  1  Conn.,  487. 

But  looking  at  all  the  grounds  on  which  the 
depositions  place  the  mistake,  there  is,  I  ap 
prehend,  an  insurmountable  difficulty,  in  say- 
ing that  there  wa*>  not  Hiich  an  admixture  of 
human  means  as  must  vitiate  the  defense.  It 
is  insisted  that  the  defendant's  vessel  was  at  a 
proper  point  of  observation,  yet  no  blaze  atone 
of  the  lighthouses  was  to  be  seen,  and  the  de- 
lusive light  in  The  North  America  was  mistak 
en  as  one  by  which  to  steer.  The  absence  of 
the  first  was  probably  owing  to  neglect,  and 
the  latter  must  have  been  lighted  and  kept 
burning  by  a  person  about  the  boat  *to  [*  1 1MI 
which  Tt  belonged.  Thin  contributed  as  much 
towards  the  mistaken  deviation  by  which  the 
defendant's  vessel  was  stranded,  as  the  absence 
of  the  usual  signal  at  the  light  house.  I  have 
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sought  in  vain  for  any  case  to  excuse  the  loss 
of  the  carrier,  where  it  arises  from  human  ac- 
tion or  neglect,  or  any  combination  of  such  ac- 
tion or  neelect,  except  force  exerted  by  a  public 
enemy.  No  matter  what  degree  of  prudence 
may  be  exercised  by  the  carrier  and  his  serv- 
ants; although  the  delusion  by  which  it  is  baf- 
fled or  the  force  by  which  it  is  overcome  be 
inevitable,  yet  if  it  be  the  result  of  human 
means,  the  carrier  is  responsible.  A  stronger  case 
cannot  be  put  than  the  common  one,  plunder 
by  a  band  of  robbers  or  rioters.  Take  the  case 
of  the  riot  of  1780,  in  which  Ld.  Mansfield's 
house  was  destroyed,  and  a  considerable  mili- 
tary force  could  not  prevent  extensive  and  in- 
discriminate destruction  in  the  City  of  London. 
Ld.  Mansfield  has  himself,  in  1  T.  R..  34,  put 
even  this  as  an  instance  which  could  not  be  re- 
ceived to  protect  a  common  carrier.  With  re- 
gard to  such  a  change  of  circumstances  un- 
known to  the  defendant,  by  which  he  or  his 
servants  are  led  into  unavoidable  mistake,  the 
leading  case  is  that  of  Smith  v.  S/iephard,  Abb. 
Sh.,  pt.  3,  ch.  4,  sec.  1.  The  loss  in  that  case 
happened  at  the  entrance  of  the  harbor  of  Hull. 
Just  before  the  defendant's  vessel  had  reached 
the  place,  a  bank  there,  formerly  shelving,had 
been  rendered  precipitous  by  a  great  flood, 
where  a  vessel  sunk  by  getting  on  the  bank, 
having  a  floating  mast  tied  to  her.  The  defend- 
ant's vessel  striking  the  mast,  was  forced  to- 
wards the  bank,  where,  owing  to  change  in  the 
bank  occasioned  by  the  flood,  the  loss  hap- 
pened. The  natural  cause,  the  act  of  God  in 
changing  the  bank,  was  laid  out  of  question, 
as  not  being  the  immediate  cause  and,  therefore, 
furnishing  no  excuse.  The  fastening  of  the 
mast,  if  not  the  sinking  of  the  ship  to  which  it 
was  attached,  were  the  only  remaining  causes, 
and  one,  if  not  both,  were  obstructions  placed 
there  by  human  agency.  Evidence  was  offered 
to  show  that  there  had  been  no  actual  negli- 
gence on  the  side  of  the  defendant;  but  it  was 
overruled  at  the  circuit,  and  a  verdict  found 
for  the  plaintiffs,  which  was  sustained  by  the 
court.  This  cause  was  tried  in  1795  and  was 
but  following  out  a  previous  case,  tried  ten 
197*]  years  *before,  that  of  the  proprietors 
of  the  Trent  Nav.  v.  Wood,  3  Esp.,  127.  The 
latter  case,  though  given  by  a  Nisi  Prius  re- 
porter, was,  like  the  former,  considered  by  the 
K.  B.  The  defendant's  vessel  sunk  by  driving 
against  a  concealed  anchor  in  the  river,  which 
belonged  to  a  barge  lying  near;  but  the  barge- 
man did  not,  as  he  should  have  done,  place  a 
buoy  to  apprise  others  where  his  anchor  lay. 
Cowper,  of  counsel,  made  a  point  that  the  de- 
fendant could  not  excuse  himself  on  the  con- 
duct or  neglect  of  another,  the  bargeman.  Ld. 
Mansfield,  said:  "The  act  of  God  is  a  natural 
necessity.and  inevitably  such, as  winds, storms, 
etc.  The  case  of  robbery,  is  certainly  very 
strong;  but  not  a  natural  necessity,  and  in  this 
case  there  is  an  injury  by  a  private  man,  with- 
in the  reason  of  the  instance  of  robbery,  yet  I 
think  the  carrier  ought  to  be  liable."  Ashurst, 
J.,  said;  "If  this  sort  of  negligence  were  to  ex- 
cuse the  carrier,  when  he  finds  that  an  acci 
dent  has  happened  to  goods  from  the  miscon 
duct  of  a  third  person,  he  would  give  himself 
no  further  trouble  about  the  recovery  of  them." 
Buller,  J.t  said  there  was  legal  negligence, 
though  there  might  be  none  in  fact.  All  three 
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of  the  judges  also  intimated  that  there  was 
some  slight  actual  negligence  in  the  defendant, 
which  renders  the  case  of  somewhat  less  force 
for  the  point  to  which  I  have  cited  it.  In  For- 
ward v.  Pittard,  IT.  R.,  27,  a  fire  broke  out 
100  yards  from  the  carrier's  booth,  where  he 
had  placed  the  goods  for  safe  custody  before 
he  started.  It  burnt  with  inextinguishable  vio- 
lence, and  reaching  the  booth,  consumed  the 
goods.  All  this  was  without  any  actual  negli- 
gence of  the  defendant.and  was  not  occasioned 
by  lightning.  Ld.  Mansfield  said,  the  carrier 
is  liable  beyond  his  contract.  He  is  in  the  nat- 
ure of  an  insurer  against  every  event  except 
the  act  of  God,  etc.  "Now,  what  is  the  act 
of  God?  I  consider  it  to  mean  something  in 
opposition  to  the  act  of  man."  He  adds,  that 
the  law  presumes  against  a  carrier,  until  he 
shows  that  the  loss  arose  from  such  an  act  as 
"could  not  happen  by  the  intervention  of  man, 
as  storms,  lightning  and  tempests.  In  this  case 
it  does  not  appear  but  that  the  fire  arose  from 
the  act  of  some  man  or  other.  It  certainly  did 
arise  from  some  act  *of  man;  for  it  is  [*198 
expressly  stated  not  to  have  happened  by  light- 
ning. The  carrier,  therefore,  in  this  case,  is 
liable,  inasmuch  as  he  is  liable  for  inevitable 
accident.  "It  seems  by  these  cases,  that  the  words 
"inevitable  accident,"  which  are  preferred  by 
some  to  "act  of  God,"  because  more  reverent, 
are  not  adequate  to  express  the  ground  of  a  com- 
mon carrier's  excuse;  for  accidents  arising  from 
human  force  or  fraud  are  sometimes  inevita- 
ble. I  believe  it  is  matter  of  history  that  in- 
habitants of  remote  coasts  accustomed  to  plun- 
der wrecked  vessels,  have  sometimes  resorted 
to  the  expedient  of  luring  benighted  mariners 
by  false  lights  to  a  rocky  shore.  Even  such  a 
harrowing  combination  of  fraud  and  robbery 
would  form  no  excuse.  On  the  authority  of 
Forward  v.  Pittard,  Ld.  Tenterden  lays  down 
the  rule  thus:  ''The  expression,  'act  of  God,' 
denotes  natural  accidents,  such  as  lightning, 
earthquake  and  tempest;  and  not  accidents 
arising  from  the  fault  or  negligence  of  man." 
And  see  Story,  Bail.,  830,  sec.  511;  Jeremy, 
Law  of  Carriers,  56.  To  the  cases  already 
cited,  may  be  added  Campbell  v.  Morse,!  Harp. 
Law  Rep.,  468;  Harpett  v.  Owens,  1  Dev.  &B., 
273;  Kent,  Ch.J.,  in  Elliott  v.  Rossell,  10  Johns., 
11;  Robertson  v.  Kennedy,  2  Dana,  430.  Green, 
J.,  in  Gordon  v.  Buchanan,  5  Yerg.,  82;  Tur- 
ney  v.  Wilson,  7  Id. ,  340.  A  man  hires  his 
vessel  to  be  repaired  by  a  skillful  workman, 
who  makes  a  rudder  apparently  sound,  but  in- 
ternally rotten,  and  the  loss  happens  by  reason 
of  its  breaking.  The  owner  is  liable,  though 
he  was  ignorant  of  the  defect.  Backhouse  "v. 
Sneed,  1  Murph.,  173. 

The  furthest  that  any  of  the  cases  appear  to 
go  in  favor  of  the  carrier  is  to  excuse  him 
where  the  loss  happens  by  his  vessel  being 
forced  by  the  wind,  or  other  natural  and  inevi- 
table cause,  against  some  permanent  artificial 
object,  as  the  pier  of  a  bridge  erected  by  an- 
other. Amies  v.  Stevens,  1  Str.,  128,  cited  and 
approved  by  Spencer,  J. ,  in  Colt  v.  M'Mechen, 
6  Johns.,  165. 

There  is  a  considerable  class  of  cases  arising 
upon  exceptions  in  bills  of  lading,  of  the  "per- 
ils of  the  sea,"  where,  in  addition  to  losses 
from  natural  causes,  those  arising  from  the 
acts  of  third  persons  are  sometimes  allowed  to 
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1 99*]  come  within  *the  terms.  Such  are  losses 
?by  robbery  of  pirates.  Pickering  v.  Barclay,  Sty. , 
132  ;  2  Roll.  Abr.,  248  ;  BuMer  v.  Either,  Abb. 
Ship.,  pt.  3,  ch.  4,  sec.  2,  and  the  collision  of 
ships  without  fault  of  either  party.  Story, 
Bail  ,  332,  sec.  514,  and  cases  cited.  But  these 
words  are  evidently  of  broader  compass  than 
the  words  "act  of  God  ;  "  and  although  it  was 
•supposed  by  a  very  learned  judge  that  they 
were  but  commensurate,  Gould,  J.,  in  WM- 
iams  v.  Grant,  1  Conn.,  487.  492,  and,  there- 
fore, whatever  was  a  peril  of  the  sea  would  ex- 
•cuse  the  carrier  acting  under  his  general  liabil- 
ity, yet  it  is  evident  from  the  cases  we  have 
considered,  that  they  are  not  always  so.  The 
distinction  was  adverted  to,  but  not  much  ex- 
-amined  by  Story,  J.,  in  The  Reeside,  2  Suran., 
571.  The  case  of  Aymvr  v.  Aator,  6  Cow.,  266, 
was  an  action  on  a  bill  of  lading,  excepting  the 
dangers  of  the  seas.  The  goods  were  damaged 
on  the  voyage  by  rats;  and  it  was  held  that  the 
defendants  having  taken  every  precaution  to 
avoid  their  depredations,  the  loss  was  by  a 
danger  of  the  sea  within  the  policy.  This  case, 
we  noticed  before,  has  been  treated  as  tending 
to  upset  the  law  extending  the  implied  liabili- 
ty of  common  carriers  to  the  water.  Story, 
Bail.,  323,  sec.  497;  2  Kent,  Com.,  472,  473.  1st 
•ed  ;  Id.,  608,  3d  ed;  Crosby  v.  Fitch,  12  Conn., 
419.  The  case  itself  has  no  such  tendency. 
There  are  in  the  case  dicta  of  the  Chief  Justice, 
which,  not  being  at  the  moment  and  in  terms 
-confined  to  the  case  as  it  stood  on  the  excep- 
tion in  the  bill  of  lading,  were  left  open  to  the 
construction  which  has  been  put  upon  them 
by  the  learned  commentators  and  by  the  case 
•cited.  My  own  marginal  note  of  the  case.  I 
•observe,  runs  into  the  same  error.  Cases  as  to 
the  meaning  of  the  words  "perils  of  the  sea" 
-often  arise  also  upon  policies  of  insurance.  See 
1  Phil.  Ins.,  249,  250,  and  2  Id.,  191.  For  in 
stance,  it  was  held  that  the  loss  of  a  ship  by 
the  sudden  impressment  of  sailors  sent  on  shore 
to  fasten  it,  was  a  loss  within  the  policy.  Hodg- 
«on  v.  Malcolm,  5  Bos.  &  P.,  336.  Yet  it  seems 
•clear,  on  the  cases,  that  such  an  act  could  not 
be  received  to  exempt  a  common  carrier  either 
as  the  act  of  God  or  the  enemies  of  the  State. 
It  may  be  irresistible.  So  we  have  seen  of  many 
2OO*]  acts  merely  human:  *still  they  may  be" 
•collusively  commuted.  The  carrier  may  col- 
lude with  a  press  gang  as  well  as  with  robbers 
•or  illegal  kidnappers.  The  difficulty  returns, 
therefore  ;  if  we  receive  the  immediate  agency 
•of  third  persons  in  any  shape,  we  open  that 
very  door  for  collusion  which  has  denied  an 
•excuse  by  reason  of  theft,  robbery  and  fire. 
Marth  ads.  Blyth.  1  Nott  &  M'C.,  170,  which 
'held  it  a  defense  that  the  carrier's  vessel  was, 
without  bis  fault,  run  down  by  another,  is  an 
•Instance  in  which  the  rule  in  respect  to  the  spe- 
•cial  exception  in  a  hill  of  lading  has  been  ap- 
plied to  the  carrier's  general  liability.  There 
•may  be  other  cases  of  the  like  character,  but  it 
se«ms  clearly  to  me,  from  authorities  I  have 
'been  able  to  consult,  that  the  expression  "per 
IN"  or  "dangers  of  the  sea."  or  "dangers  of  the 
river,"  etc.,  will  be  found  to  allow,  In  several 
•cases,  human  agency  and  other  causes  to  ex 
<•!!•«•  a  loss,  which  cannot  be  allowed  in  favor 
of  common  carriers,  without  giving  up  the  rig- 
orous obligation  Imposed  upon  them  by  the 
policy  of  the  law.  See,  also,  Story,  Bail.,  830- 
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332.  sees.  512-514  ;  2 Kent,  Corn.,  3d  ed.,  599, 
600,  607,  608 ;  3  Id.,  215,  217,  and  cases  cited 
by  those  authors,  especially  Buller  v.  Fisher,  3 
Esp.,  67  ;  1  Phil.  Ins.,  250,  25 1 ;  2  Id. ,  191.  On 
the  other  hand,  in  Lawrence  v.  M'Gregor,  1 
Wright,  193,  197,  Wright,  •/.,  at  Nisi  Prius, 
charged  that  by  whatever  degree  of  negligence 
another  boat  might  run  down  the  carrier's,  this 
formed  no  excuse.  Gordan  v.  Buchanan,  5 
Yerg.,  71,  and  Turney  v.  Wilson,  7  Id.,  340, 
take  the  distinction.  In  the  former,  Green,  J., 
said  :  "The  exception  in  this  bill  of  lading  of 
the  dangers  of  the  river  which  are  unavoida- 
ble, narrows  down  the  liability  of  the  owner 
of  the  boat.  Many  of  the  disasters  which  would 
not  come  within  the  definition  of  the  act  of 
God,  would  fall  within  the  exception  ;  such, 
for  instance,  as  losses  occasioned  by  hidden 
obstructions  in  the  river  newly  placed  there, 
and  of  a  character  that  human  skill  and  fore 
sight  could  not  have  discovered  and  avoided." 
This  was  repeated  and  adjudged  in  Turney  v. 
Wilson.  And  see  Johnson  v.  Friar,  4  Yerg., 
48,  and  Craig  v.  Children*,  Peck.,  270.  Mr.  J. 
Story  seems  to  suppose  that  if  an  obstruction 
be  secretly  sunk  in  the  stream,  and  not  being 
known  to  the  carrier,  his  boat  *founder,[*2Ol 
he  would  be  excused.  Story,  Bail.,  334,  335, 
sec.  518.  But  the  cases  do  not  appear  to  sus- 
tain him,  unless  the  obstruction  were  sunk  by 
the  act  of  God,  as  by  a  sudden  and  extraordi- 
nary flood.  This  may  change  the  position  of  the 
shore,  raise  a  sand  bar,  or  sink  obstructions 
unknown  to  the  approaching  navigator.  If  it 
arise  from  ordinary  causes,  it  would  be  other- 
wise, for  the  carrier  undertakes  against  these. 
Should  a  navigator,  by  mistake,  run  against  a 
snag  in  a  river  where  such  obstructions  are 
known  to  abound,  as  in  the  River  Hatchie  (see 
4  Yerg.,  49).  whatever  might  be  his  care,  he 
would  not  be  excused  without  an  exception  in 
the  bill  of  lading  of  dangers  of  the  river.  This, 
I  think,  is  clearly  collectable  from  the  cases 
already  cited,  of  Johnson  v.  Friar  and  Gordon 
v.  Buchanan. 

In  the  case  at  bar  there  was  no  exception  in 
the  bill  of  lading.  Of  course,  there  is  no  room 
to  contend  that  though  the  loss  may  not  have 
happened  from  natural  causes  incapable  of 
being  foreseen,  yet  it  was  by  a  peril  of  the 
lake.  The  defendant  stands  chargeable  as  com- 
mon carrier  without  qualification.  The  depo- 
sitions setting  up  the  fact  that  the  mistaken 
deviation  on  entering  the  harbor  arose  from 
the  act  or  negligence  of  some  person,  was 
equivalent  to  an  offer  by  counsel  to  prove  it, 
with  the  additional  fact  that  the  defendant's 
servants  who  managed  the  vessel  were  without 
fault.  This,  which  we  have  seen  would  have 
been  material,  had  the  real  cause  of  loss  pro- 
posed to  be  shown,  been  such  as  would  in  law 
exculpate  a  common  carrier,  was  neutralized 
by  the  want  of  such  a  proposition,  indeed  by 
the  assertion  of  A  cause  which  could  have  no 
such  effect.  The  judge  at  the  circuit,  there- 
fore, took  substantially  the  same  course  as  was 
done  In  Smith  v.  Shtpherd,  before  cited.  Evi- 
dence of  the  utmost  care  ceased  to  be  relevant, 
so  soon  as  it  was  seen  that  the  loss  was  not 
caused  by  the  act  of  God.  The  depositions  rould 
not  with"  propriety  be  submitted  to  the  jury  to 
prove  a  case  which  on  its  face  was  unavaila- 
ble. 
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My  opiniou  is,  therefore,  that  a  new  trial 
must  be  denied. 
New  trial  denied. 

Witness— Contradiction  of,  by  party  calling.  Cited 
in-4  N.  Y.,  311 ;  84  N.  Y.,  556;  12  Abb.  Pr.,  138. 

Common  carrier— Liability  of.  Cited  in— 29  N.  Y., 
118:  30  N.  Y.,  571 ;  17  Barb..  98, :  31  Barb.,  46: 42  Barb., 
250 :  52  Barb.,  499 :  Abb.  Adm.,  92.  359 ;  1  Bias..  17 ;  6 
How.  U.  S.,  425;  9  Allen,  308;  35  Cal..  423:  39  Am. 
Dec.,  401  (15  Conn..  542) :  41  Am.  Dec.,  611  (2  Smed.  & 
M.,  577) ;  46  Am.  Dec.,  399  (2  Ga.,357) ;  46  Am.  Dec., 
590  (27  Me.,  136) ;  47  Am.  Dec.,  646,  647  (2  Tex.,  124); 49 
Am.  Dec.,  83  (11  Mo.,  303) ;  32  Am.  Rep.,  67  (65  Ind., 
194). 
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V. 

TALLCOTT  &  RANSOM. 


Contract  for  Sale  of  Land* — Parties — Two  In- 
struments Construed  Together — Pleading. 

Where  a  contract  for  the  sale  of  a  lot  of  land  was 
drawn  up  in  which  a  husband  and  wife  and  a  trustee 
of  the  wife  were  described  as  the  parties  of  the  first 
part,  and  the  purchasers  as  the  parties  of  the  sec- 
ond part,  which,  on  the  part  of  the  parties  of  the 
first  part,  was  executed  only  by  the  husband  and 
wife ;  but  the  trustee,  by  an  indorsement  upon  the 
back  thereof,  bound  himself  to  do  what  should  be 
necessary  on  his  part  to  carry  the  contract  into  ef- 
fect ;  it  was  held,  that  the  two  instruments  being1 
parts  of  the  same  contract,  might  be  declared  upon 
as  constituting'  together  but  one  instrument,  and 
that  a  suit  migm  be  maintained  in  the  joint  names 
of  the  husband,  the  wife  and  the  trustee,  and  that 
had  the  name  of  the  trustee  been  omitted  the  dec- 
claration  would  have  been  fatally  defective. 

It  was  further  held,  inasmuch  as  it  appeared  that 
the  wife  had  a  separate  interest  in  the  subject-mat- 
ter of  the  contract,  that  she  was  properly  made  a 
party  plaintiff. 

Citations-3  Barn.  &  C.,  353 :  2  Str.,  1146 ;  1  Saund. 
PI.  &  Ev..  390 ;  1  Selw.,  351 ;  6  Wend..  629 ;  1  Chit.  PL, 
20 ;  10  Johns.,  49. 

TiEMURRER  to  declaration.  The  plaintiffs, 
-LJ  Gerrit  Smith,  James  Cochran  and  Cath- 
arine V.  R.  Cochran.  declared  against  the  de- 
fendants for  that  Mar.  21,  1836,  at,  etc.,  an  in- 
strument in  writing,  or  agreement  sealed  with 
the  seals  of  the  plaintiffs  and  of  the  defendants, 
was  entered  into  in  the  words  and  figures  fol- 
lowing; that  is  to  say:  "  This  agreement  made 
this  21st  March,  1836,  between  Gerrit  Smith  as 
the  trustee  of  Mrs.  Catharine  V.  R.  Cochran, 
James  Cochran,  her  husband,  and  the  said 
Catharine  of  the  first  part,  and  R.Tallcott  and 
J.  W.  Ransom  of  the  second  part:  Witnesseth, 
that  the  said  parties  of  the  first  part,  covenant 
with  the  parties  of  the  second  part  their  heirs 


NOTE.— Contracts— Construction  of  two  or  more  in- 
struments together. 

Two  or  more  instruments  executed  at  the  same  time, 
between  the  same  parties,  relative  to  the  same  sub- 
ject-matter, are  to  be  construed  together.  See  Jack- 
son v.  Dunsbagh,  1  Johns.  Cas.,  91.  note ;  Rogers  v. 
Kneeland,  10  Wend.,  2)8 ;  Van  Hagen  v.  Van  Rens- 
selaer,  18  Johns.,  420:  Jackson  v.  McKenny.  3  Wend., 
233:  Van  Home  v.  Crain,  1  Paige.  455;  Hills  v.  Mil- 
ler, 3  Paige,  254 ;  Howe  v.  Woodruff,  post,  p.  640 ; 
Hull  v.  Adams,  1  Hill,  601 ;  Wilson  v.  Troup,  2Cow., 
195  ;  Cornell  v.  Todd,  2  Den.,  130 :  Rawson  v.  Lamp- 
man,  5  N.  Y.,  456;  Dixon  v.  Rice,  16  Hun.  422:  Rogers 
v.  Smith,  47  N,  Y.,  324 :  Stacey  v.  Randall,  17  111.,  467; 
Strong  v.  Barnes,  11  Vt.,  221 ;  Salmon  Falls  Mfg.  Co. 
v.  Portsmouth  Co..  46  N.  H.,  249 ;  Sewall  v.  Henrv,  9 
Ala.,  34  ;  Wallace  v.  Beauchamp,  15  Tex..  303 :  Co'rd- 
ray  v.  Mordecai,  2  Rich.  Law,.518;  Ne whall  v.  Wright, 
3  Mass.,  128 ;  Whitehuret  v.  Boyd,  8  Ala.,  375. 

They  may  be  construed  together  though  executed  at 
different  times.  Van  Hagen  v.  Van  Rensselaer,  18 
Johns.,  420 :  Logan  v.  Tibbott,  4  Greene  (Iowa),  389 ; 
Adams  v.  Hill,  fe  Me.,  215. 
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and  assigns,  that  on  the  fulfillment  of  the  cove- 
nant hereinafter  mentioned  on  the  part  of  the 
parties  of  the  second  part,  to  procure  to  the 
parties  of  the  second  part,  their  heirs  and  as- 
signs and  in  their  names,  a  patent  from  the  peo- 
ple of  the  State  of  New  York, conveying  lot  No. 
46  in  block  No.  64,  in  the  Village  of  East  Os- 
wegp.  But  as  a  condition  precedent  to  the  ob- 
taining or  delivery  of  said  patent,  the  said  par- 
ties of  the  second  part  covenant  to  pay  there- 
for $13,000  as  follows:  $1.292.59,on  15th  April 
next.at  which  time  the  parties  of  the  first  part 
are  to  deliver  possession  of  the  premises  ;  the 
parties  of  the  second  part  are  to  pay  to  the  peo- 
ple of  the  State.as  a  part  of  the  purchase  money 
$707.41,  being  the  *principal  and  in-  [*2O3 
terest  due  to  the  State  on  the  said  15th  April  ; 
and  the  balance,  $11, 000, to  be  paid  as  followsr 
$5,500  in  five  years,  and  the  residue  in  ten 
years  from  the  said  15th  April,  with  interest 
from  said  15th  April,  to  be  paid  annually.The 
payments  to  be  made  to  Mrs.  Cochran, and  her 
receipt  to  be  the  proper  voucher  during  her 
lifetime;  and  after  her  death  the  payments  to- 
be  made  to  any  person  she  may  have  designated, 
or  to  her  legal  representative.  (Signed)  Cath- 
arine V.  R.  Cochran  [L.  s.]  James  Cochran 
[L.  s.]  Richard  Tallcott  [L.  s.]  J.  W.  Ran- 
som [L.  s.]  "  Then  followed  an  instrument  in 
these  words:  "  I  hereby  approve  of  the  within 
contract ;obligating  myself, however, to  perform 
no  other  act  than  to  assign,  whenever  the  above 
Catharine  V.  R.  Cochran  shall  request  me  to 
do  so,  the  Surveyor  General's  certificate  of  the- 
within  premises,  to  the  above  Tallcott  and  Ran- 
som.that  the  same  may  be  patented  to  them  by 
the  State  (signed).  Gerrit  Smith  [L.  s.]  "  The 
plaintiffs  then  averred  that  the  said  instru- 
ments so  sealed  and  executed,  were  and  are 
parts  and  parcels  of  one  and  the  same  instru- 
ment, contract  or  agreement ;  that  Apr.  15,1836,. 
the  plaintiffs  surrendered,  and  the  defendants 
took  possession  of  the  premises ;  that  Jan.  1, 
1837,  the  defendants  paid  taxes  assessed  on  the- 
premises  subsequent  to  Apr.  15,1836;  that  Dec. 
1,  1837,  the  defendants  paid  into  the  public 
treasury  $106.14,interestdue  to  the  State  upon, 
the  premises,  the  subject  of  the  contract  ;  that 
Apr.  15,  1836,  the  defendants  paid  to  Mrs. 
Cochran  $1,350,  the  sum  then  due  upon  the  con- 
tract, and  accepted  her  receipt  as  a  voucher  for 
such  payment,  and  Apr.  22,  1837,  made  a  fur- 
ther payment  of  $535  to  her,  in  part  payment 
of  the  interest  due  on  the  contract.  The  plaint- 
iffs then  aver  general  performance  on  their 
part,  and  allege  as  breaches  on  the  part  of  the 
defendants,  the  non-payment  of  $235.  part  of 
the  interest  due  Apr.  15,  1837,  and  the  non- 
payment of  $770,  due  as  interest  Apr.  15,18b8. 
and  so  they  say  the  defendants  have  not  kept 
their  covenant,  etc.  The  declaration  contained, 
a  second  count,  declaring  on  the  same  instru- 
ment as  a  deed  poll, setting  forth  the  covenants 
on  the  part  of  the  defendants, ami  alleging  as  a 
*breach  the  non-payment  of  the  inter-  [*2O4 
est  moneys  due  in  1837  and  1838. 

The  defendant,  Tallcott,  appeared  alone  and 
demurred  to  the  first  count  of  the  declaration, 
assigning  as  special  causes  of  demurrer,  the- 
following  :  1.  The  agreement  signed  by  Mr. 
and  Mrs.  Cochran  has  never  been  executed  by 
Grerrit  Smith.  2.  Gerrit  Smith  is  not  a  party 
to  the  agreement  signed  by  the  defendants.and* 
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cannot  maintain  a  suit  upon  it.  3.  The  defend- 
ants' covenant  to  pay  is  founded  upon  Smith's 
covenant  to  convey,  and  as  he  has  not  ex- 
ecuted the  agreement,  the  consideration  of  the 
defendants  covenant  has  failed.  4.  The  two 
instruments  set  forth  in  the  first  count  are  not 
one  contract;  they  provide  for  acts  essentially 
different.  5.  There  is  a  variance  between  the 
agreement  as  set  forth  in  thecount,and  as  con- 
tained in  the  instruments.  6.  Though  Gerrit 
Smith  is  described  in  the  first  instrument  as  the 
trustee  of  Mrs.  Cochran,  he  has  not  executed 
it,  nor  has  he  executed  the  second  instrument 
in  that  capacity,  nor  is  he  bound  to  the  defend- 
ants in  that  or  any  other  capacity.  7.  There 
is  no  covenant  on  the  part  of  the  defendants  to 
pay  to  Gerrit  Smith.  8.  Mrs.  Cochran  could 
not  properly  be  joined  as  party  plaintiff.  And 
9.  The  first  count  contains  many  unnecessary 
and  impertinent  averments.  As  to  the  second 
count,  the  defendants  craved  oyer,  set  forth 
the  instruments  declared  upon  in  the  first  count, 
and  demurred  to  the  second  count,  assigning 
substantially  the  same  special  causes  of  de- 
murrer as  those  assigned  to  the  first  count. 

Messrs.  L.  H.  Sandford  and  S.  Stevens, 
for  defendants. 

Mr.  C.  P.  Kirkland.  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  There  can  be 
no  doubt  but  that  Smith  is  properly  made  a  co- 
plaintiff,  and,  according  to  the  case  of  Petrie 
v.  Bury,  3  Barn.  &  C.,  353,  the  omission  of  his 
name  would  have  been  fatal.  The  intimation 
in  Vernon  v.  Jefferys,  2  Str.,  1146,  that  the 
omission  to  seal  might  be  cured  by  averment, 
seems  to  have  been  disregarded  in  the  above 
2O5*]  case  ;  but  it  is  conceded  in  "Strange, 
that  a  party  named  in  the  covenant  might  join 
in  the  action, though  he  did  not  seal.  1  Saund. 
PI.  &  Ev.,  390;  1  Selw..  851;  6  Wend.,  629. 

The  two  instruments,  I  think,  must  be  re- 
garded as  one  in  legal  effect:  standing  upon  the 
same  footing  as  if  the  one  signed  by  Smith  had 
been  incorporated  in  the  bony  of  the  principal 
agreement.  It  is  but  a  qualification  of  his  lia- 
bility as  therein  set  forth, and  intended  as  such. 
Had  it  been  embraced  in  the  body  of  the  instru- 
ment, there  could  have  been  no  doubt  in  the 
case;  for  though  his  liability  is  distinct  and  sep- 
arate from  that  of  Cochran  and  wife, still  there 
would  be  but  one  instrument.and  that  executed 
by  all  the  parties. 

There  can  be  no  doubt  the  wife  is  properly 
joined :  the  covenant  is  made  to  her  with  others, 
and  it  is  apparent  she  has  a  distinct  interest.  1 
Chit.  PI.,  20;  10  Johns.,  49.  From  the  above 
view  of  this  case,  it  follows  that  both  counts 
are  good. 

Judgment  for  plaintiff*,  with  leave  to  amend 
on  usual  term*. 

Cited  in-8  N.  T..  148. 


PROSSER   &    PETRIE    t.  WOODWARD. 

Replevin  —  Plea,  Property  in   Third  Perton — 
Proved,  Entitle*  Defendant  to  a  Return. 

Whore  a  defendant  In  replevin  plead*  property  In 
a  third  person, travel-King  tno  plaintiff'*  right,  a  rep- 
lication travonilng  the  right  of  such  third  penoa. 
and  sotting  up  a  general  property  In  another,  and  a 
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special  property  In  the  plaintiff.ia  bad  In  three  par- 
ticulars :  1.  For  not  taking1  issue  upon  the  defend- 
ant's traverse ;  2.  For  traversing1  matter  of  induce- 
ment; and  3.  If  such  matter  could  be  replied,  for 
alleging1  the  evidence  of  title,  instead  of  the  legal 
effect  of  the  evidence.  The  proper  course  for  the 
plaintiff  would  have  been  to  have  accepted  the  issue 
tendered,and  to  have  re-affirmed  his  title  concluding 
to  the  country. 

It  seems,  that  in  replevin,  a  plea  of  property  in  a 
third  person,  found  for  the  defendant  entitles  him 
to  a  return,  although  he  offers  no  proof  connecting 
himself  with  the  title  of  such  third  person.  Such 
defense,  however,  is  not  allowed  in  trespass  or  tro- 
ver. 

Whether  a  declaration  in  replevin,  merely  alleg- 
ing that  the  plaintiff  was  entitled  to  the  possession 
of  the  goods,  instead  of  charging  the  taking  of  goods 
of  the  plaintiff,  is  good,  qucere. 

Citations-1  Wend.,  109;  17  Wend.,  53:  1  Saund.. 
22,  n.  2 :  1  Chit.  PL,  588.  594 :  3  Wend..  667,  672 :  1? 
Wend..  30;  Com.  Dig.  Pleader,  G.  14, 17, 18 ;  4  T.  R., 
437 ;  2  H.  B.  L..  182 ;  5  T.  R.,  387 ;  Cro.  Car.,  104 ;  Gilb. 
Replev.,  235-278,  Lond.  ed.  of  1794 ;  2  Wend.,  30 ;  1 
Salk.,  94 ;  1  Ld.  Raym.,  217  :  1  Johns.,  380.  383,  384  ;? 
R.  S..  430,  sec.  1,  2d  ed.;  2  Str..  871 ;  2  T.  R.,  439;  1  H. 
Bl.,  376 ;  Wilk.  Replev. 

TIEMURRER  to  replications.  The  plaintiffs 
\J  declared  in  replevin,  for  that  the  defend- 
ant on,  etc.,  at,  etc.,  did  unjustly  *take[*2Ott 
and  detain  a  canal  boat,  together  with  her  ap- 
parel and  furniture,  goods  and  chattels  which 
the  plaintiffs  were  then  and  there  entitled  to- 
the  possession  of,  of  great  value,  etc.The  third 
plea  of  the  defendant  was  actio  non,  etc. ,  be- 
cause the  said  goods  and  chattels,  at  the  said 
time,  when,  etc.,  were  the  property  of  Heman 
Ward  and  Mahlen  Kingsman  jointly,  without 
this,  that  the  plaintiffs  had  any  lawful  right  to- 
the  possession  thereof,  as  by  the  declaration, i& 
above  supposed.  Verification,  etc.  The  plaint- 
iffs replied,  that  the  said  goods  and  chattels,at 
the  said  time,  when,  etc.,  were  not  the  prop- 
erty of  Heman  Ward  and  Mahlen  Eingsman 
jointly,  in  manner  and  form  as  the  defendant 
has  in  his  third  plea  alleged;  and  they  averred, 
that  the  said  goods  and  chattels  at  the  said 
time,  when,  etc.,  were  the  property  of  Heman. 
Ward,  and  that  he,  being  the  owner  thereof, 
did,  to  wit:  on,  etc.,  at,  etc., by  a  certain  agree- 
ment in  writing  for  a  valuable  consideration, 
let  and  hire  unto  the  plaintiffs  the  goods  and 
chattels  in  the  declaration  mentioned,  for  a 
term,  etc. ;  and  that  the  plaintiffs  being  in  the 
lawful  possession  thereof,  under  and  by  virtue 
of  the  said  agreement.the  defendant  at  the  said 
time,  when,  etc.,  and  before  the  term  expired, 
did  take  and  unjustly  detain  the  same.  Ver- 
ification, and  prayer  of  judgment.  Special  de- 
murrer and  joinder.  The  fourth.flfth  and  sixth 
picas  were  substantially  like  the  third,  only  al- 
leging property  in  different  individuals.  To 
each  of  which  there  was  a  replication, demurrer 
and  joinder  like  those  to  the  third  plea. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiffs. 

After  argument,  the  following  opinions  were 
delivered: 

By  Mr.  Justice  Bronson,  The  pleader  who 
drew  the  declaration  has  not  followed  the 
precedents.and  alleged  that  the  defendant  took 
certain  goods  and  chattels  of  the  said  plaintiffs; 
but  the  allegation  i-.  that  the  defendant  took 
certain  goods  and  chattels  which  the  plaint iffn 
were  *then  and  there  entitled  to  the  [*2O7 
possession  of.  It  does  not  necesMnrily  follow 
from  thia  averment  that  the  action  can  be  nmin - 
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tained.  The  plaintiffs  may  have  been  entitled 
to  the  possession,  without  being  the  general 
owners  of  the  property  ;  and  they  may  have 
been  so  entitled,  although  the  actual  possession 
was  at  the  time  in  the  defendant  or  a  third 
person,  and  although  such  possession  was  ad- 
verse to  the  plaintiffs.  The  supposed  taking 
may  have  been  by  finding,  or  by  the  delivery 
of  a  third  person  who  had  a  special  property 
in  the  goods.  The  declaration  may  be  true, and 
fet  the  case  may  be  such,  that  if  replevin  will 
ie  in  any  form,  it  must  be  for  detaining,  not 
for  taking  the  property.  Marshall  v.  Davis,  1 
Wend.,  109  ;  Randall  v.  Cook,  17  Id.,  53.  I 
•doubt  whether  the  declaration  can  be  support- 
ed. But  the  point  was  not  made  on  the  argu- 
ment, and  need  not  now  be  decided. 

If  the  declaration  can  be  maintained,  the 
plaintiff  must  still  fail  on  the  ground  that  the 
replication  is  vicious.  The  following  rules, laid 
down  by  Sergeant  Williams,  are  abundantly 
supported  by  authority:  1.  Whenever  a  materi- 
al fact  is  alleged  in  any  pleading,  which,  if  de- 
nied, will,  upon  issue  joined,  decide  the  cause 
one  way  or  the  other,  if  the  adverse  party 
plead  a  matter  inconsistent  with  and  contrary 
to  such  allegation,  he  must  traverse  it.  2. 
Whenever  such  a  traverse  is  taken,  the  other 
party  is  bound  to  it,  and  cannot  waive  it,  and 
tender  another  traverse;  for  the  parties  are  not 
to  go  on  ad  infinitum.  1  Saund.,  22,  n.  2;  see, 
also.  1  Chit,  PI.,  593,  594,  and  cases  cited.  In 
replevin,  the  declaration  alleges  title  in  the 
plaintiff.  This  is  a  material  fact,  which,  if  is 
«ue  be  joined  upon  it,  may  decide  the  cause 
one  way  or  the  other.  When  the  defendant 
pleads  any  matter  inconsistent  with  that  alle- 
gation, as  property  in  himself  or  a  stranger, he 
must  conclude  with  a  traverse  of  the  plaintiff's 
title.  The  allegation  of  property  in  the  defend- 
ant or  a  third  person,  is  but  inducement  to  the 
traverse.  The  point  upon  which  the  issue  must 
be  joined,  and  on  which  the  jury  must  pass.is, 
whether  the  plaintiff  has  such  a  title  to  the 
property  as  will  enable  him  to  maintain  the  ac- 
tion. Bemus  v.Beekman,  3  Wend.,  667;  Rogers 
v.  Arnold,  12  Id.,  30.  When  the  defendant 
2O8*]  *takes  a  traverse  upon  this  material 
fact,  the  plaintiff  is  bound  to  it — he  cannot 
waive  it,  and  tender  another  traverse.  With- 
out such  a  rule  the  pleadings  would  run  into 
•endless  prolixity.  With  a  few  very  special  ex- 
ceptions, there  cannot  be  a  traverse  after  a  tra- 
verse, when  the  first  traverse  is  material  and 
pertinent.  1  Saund.,  22,  n.  2;  Com.  Dig. Plead- 
er, G,  17,  18;  Mayor  of  Orford  v.  Richardson,  4 
T.  R.,  437.  Although  this  judgment  was  re- 
versed in  the  Exchequer  Chamber,  it  was  on  a 
ground  which  left  this  point  untouched.  2  H. 
'Bl  ,  182 ;  5  T.  R.,  367. 

It  is  also  a  rule  of  pleading  that  matter  of 
inducement  cannot  be  traversed.  Com.  Dig. 
Pleader,  Q,  14  ;  Lady  Chichesley  v.  Thompson, 
Oo.  Car..  104. 

In  replevin,  as  well  as  in  other  actions,  it 
must  appear  by  the  declaration  that  the  plaint- 
iff is  the  person  injured.  It  would  be  idle  to 
charge  the  defendant  with  taking  the  proper- 
ty, without  showing  the  plaintiff's  right  to  main- 
tain the  action.  In  the  case  at  bar,  the  pleader 
who  drew  the  declaration,  although  he  has  not 
followed  the  precedents,  has  alleged  that  the 
plaintiffs  were  entitled  to  the  possession  of  the 
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goods  which  the  defendant  took.  If  this  be  a 
sufficient  substitute  for  the  usual  averment  of 
property  in  the  plaintiffs,  it  was  a  material  al- 
legation, which  the  defendant  was  bound  to 
traverse  when  he  set  up  property  in  Ward  and 
Kingsman.  The  defendant  did  traverse  this 
allegation  ;  and  the  plaintiffs  in  their  replica- 
tion should  have  accepted  the  issue  thus  tend- 
ered, by  re-affirming  their  title  to  the  posses- 
sion of  the  property,  and  concluding  to  the 
country.  But  instead  of  doing  so,  they  have 
first  traversed  the  inducement  to  the  plea, 
which  was  not  traversable,  and  then  shown 
how  they  were  entitled  to  the  possession  of  the 
property — concluding  with  a  verification.  In 
this  way  the  parties  may  never  arrive  at  an  is- 
sue. It  would  be  a  good  rejoinder  to  the  repli- 
cation, to  repeat  the  plea  over  again  ;  indeed, 
that  is  the  only  answer  which  the  defendant 
could  make.  The  defendant  is  entitled  to  judg- 
ment on  the  demurrers. 

By  Mr.  Justice  Cowen.  The  pleadings  in 
this  case  are  all  anomalous, owing  to  the  plaint- 
iff's mode  of  declaring.  *Instead  of  al-[*2O9 
leging  that  the  boat  and  furniture,  etc.,  were 
the  goods  and  chattels  of  the  plaintiffs,  accord- 
ing to  the  correct  form,  they  chose  to  start 
specially  by  averring  that  they  were  entitled 
to  the  possession.  This  is,  therefore,  traversed 
by  the  defendant,  after  averring  that  property 
was  in  others.  He  is  then  met  by  the  plaintiffs 
with  replications  denying  that  property  was  in 
others,  and  showing  specially  a  bailment  to 
themselves  by  the  true  owner,  which  entitled 
them  to  the  possession.  The  formal  language 
of  such  pleadings,  as  may  be  collected  from 
Gilb.  Replevin,  app.,  235-278,  Lond.  ed.,  1794, 
would  be  first  a  complaint  that  the  defendant 
took  "the boat,  etc.,  of  them  the  said  plaint- 
iffs," etc.  The  defendant  would  then  plead, 
that  "the  property  of  the  boat,  etc.,  aforesaid 
was  in  one  H.  W.,  etc.,  without  that,  that  the 
property  of  the  boat,  etc..  aforesaid  was  in  the 
said  plaintiffs  as  they  by  their  declaration  afore- 
said suppose."  The  plaintiffs  would  then  re- 
ply "that  the  property  of  the  boat,  etc., was  in 
the  said  plaintiffs  in  manner  and  form  as  they 
by  their  declaration  aforesaid  have  above  there- 
of alleged,"  with  issue  to  the  country.  The 
pleadings  thus  framed,  with  the  proper  addi- 
tions as  to  time,  place, etc., would  cover  all  the 
matters  which  either  party  might  be  desirous 
to  give  in  evidence,  whether  the  property  in 
question  were  general  or  special.  The  sub- 
stance of  the  issue  thus  joined  is,  whether  the 
plaintiff  had  such  a  property  as  would  main- 
tain replevin,  or  whether  the  person  named  in 
the  plea  had  such  a  property  as  would  defeat 
it.  That  may  be  either  general  or  special.  The 
inquiry  is:  where  was  the  right  of  possession? 
Rogers  v.  Arnold,^  Wend.,  30, and  cases  cited. 
The  pleadings  in  the  case  at  bar.  therefore, are, 
though  informal,  all  of  them  sufficient  in  sub- 
stance. The  pleas  are  good  and  would  entitle 
the  defendant  to  a  return  without  connecting 
himself  in  title  with  the  persons  in  whom  he 
alleges  an  outstanding  title  to  be.  The  contrary 
is  put  with  a  semble  in  the  abstract  by  the  re- 
porter of  Rogers  v.  Arnold  ;  but  all  the  court 
do  in  that  case  is  to  doubt  the  accuracy  of  the 
reason  on  which  the  cases  go.  They  admit  that 
property  in  a  stranger,  without  more,  is  a  good 
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defense;  and  no  book  nor  any  case  questions  it, 
2 1 O*]  even  as  to  *the  common  law  action  of 
replevin,  which  always  went  on  a  tortious  tak- 
ing. On  the  contrary,  the  books  all  assert  it. 
Per  Nelson,  J. ,  in  Rogers  v.  Arnold ;  and  see 
Wilk.  Replevin,  48.  The  point  was  expressly 
adjudged  in  Butcher  v.  Porter,  1  Salk.,  94  ;  in 
Parker  v.  MeUor,  1  Ld.  Raym.,  217  :  and  laid 
down  as  settled  law  in  Harrison  v.  M'lntosh,  1 
Johns.,  880,  384.  With  us  the  like  defense 
would  not  be  allowed  in  trespass  or  trover, 
without  a  privity  of  interest  between  the  de- 
fendant and  the  third  person.  The  want  of 
analogy  between  the  defense  in  these  actions 
and  replevin  is  noticed  in  Rogers  V.Arnold, but 
even  this  analogy  is  not  violated  in  replevin 
for  a  mere  unlawful  detention,  as  given  2  R. 
S.,  430,  sec.  1,  2d  ed.  • 

I  have  said  the  pleadings  in  question  are  all 
good  in  substance.  It  follows  that  the  whole 
case  turns  on  the  mere  form  of  the  replications. 
The  first  objection  is  that  they  take  no  issue 
upon  the  traverses  of  the  plaintiffs'  property, 
but  only  on  the  allegations  of  property  in  Ward 
and  Kingsman  jointly,  showing  the  plaintiffs' 
right  of  possession  specially,  under  a  contract 
or  bailment  and  delivery  by  Ward  alone,  the 
true  owner.  It  is  supposed  that  the  third  per- 
son in  whom  property  is  alleged  may  be  en- 
tirely disregarded.  I  doubt  that  when  the  case 
comes  to  proof;  but  we  have  seen  that  an  issue 
on  the  traverse  would  have  been  sufficient,  ac- 
cording to  the  precedents,  to  negative  the  out- 
standing property  as  pleaded ;  and  then  cui 
bono,  go  further  to  deny  that  property  ?  The 
authorities  will,  I  think,  be  found  against  the 
right.  Wai  worth,  Ch.,  in  Bemus  v.  Beehman. 
3  Wend.,  672;  Lady  Chichedey  v.  Thompson, 
Cro  Car.,  104.  At  all  events,  the  plaintiffs 
need  not  have  goae  further  than  to  deny  it  and 
reassert  their  own  property.  They  have  chosen 
to  pass  over  the  traverse,  and  to  reply  specially 
the  evidence  of  their  property.  The  rule  is 
that  in  pleading  you  must  state  the  legal  effect, 
and  not  the  particulars  from  which  it  results. 
If  particulars  be  stated,  the  pleading  is  argu- 
mentative, and  it  is,  therefore,  bad  on  special 
demurrer.  I  think  the  replications  are  obnox- 
ious to  this  objection.  It  is  supposed  that 
Harrison  v.  M'Intosh  recognizes  the  plaintiffs' 
mode  of  replying ;  but  substance,  not  form, 
211*]  was  the  question  *in  that  case.  The 
replication  there  failed  to  show  any  right  in 
the  plaintiffs'  bailor. 

It  is  not  necessary  to  inquire  whether  the 
replications  should  have  concluded  to  the 
country  or  with  a  verification.  Had  they  been 
right  in  form,  or  not  objected  to  by  special  de- 
murrer, the  books  seem  to  allow  a  conclusion 
either  way.  Baynfuim  v.  Matthews,  2  8tr.,  871, 
and  case*  cited ;  Hedge*  v.  Sandon,  2  T.  R.. 
439,  and  cases  cited-;  and  sec  llopkin*.  nrg.,  in 
Harrison  v.  MTntonh.  1  Johns.,  888,  884. 

The  plaintiffs  should  have  taken  issue  on  the 
traverse  as  in  Gilbert.  An  issue  on  the  right 
of  third  persons,  which  was  mere  inducement, 
though  followed  by  replying  the  evidence  of 
the  plaintiffs'  right  of  possession,  is  bad  on 
special  demurrer.  See,  also,  the  following 
cases :  Mayor,  etc. ,  of  Orford  v.  Richardson,  4 
T.  R,  487;  2  H.  Bl.,  188,  8.  O.,  on  error; 
Thrale  v.  Buhop  of  London,  1  Id.,  878 ;  see, 
also,  1  Saund.,  22,  n.  2. 
WKND.  21. 


The  Chief  Justice  concurred  in  the  result 
of  the  preceding  opinions. 
Judgment  for  defendant. 

Cited  in-1  Hill,  353.  35* ;  3  Hill,  551 :  6  Hill,  616 ;  3 
Denio,  345:  H.  &  D.,  428:  ION.  T.,  577:  How.  Cas., 
147 ;  3  Barb.,  305,  453 ;  10  Abb.  N.  S.,  106 :  1  Sandf ., 
296;  6  Bos..  161 ;  33  Super..  181. 


CROCKER  &  WILLIAMS  v.  CRANE. 

Act  of  Incorporation — Commimoners  to  Open 
Books,  etc. —  When  All  must  Act  in  Execution 
of  Authority — Payment  must  be  in  Specie  or 
its  Equivalent — Distribution  of  Stock— Fraud 
by  one  of  Commissioners —  Who  may  Take  Ad- 
vantage of— Construction  of  Statute. 

Where  an  Act  of  incorporation  of  a  railroad  com- 
pany appoints  a  certain  uumber  of  commissioners 
to  open  books  to  receive  subscriptions  to  the  capi- 
tal stock  of  the  corporation,  and  to  distribute  the 
stock  among  the  several  subscribers  in  such  man- 
ner as  they  shall  deem  most  conducive  to  the  inter- 
ests of  the  corporation,  making  no  provision  that  a 
majority  shall  constitute  a  quorum  for  the  discharge 
of  the  duties  intrusted  to  them,  all  must  be  present 
to  hear  and  consult  when  they  come  to  distribute 
the  stock,  although  a  majority  are  competent  to 
decide.  In  the  distribution  of  the  stock  they  act 
judicially;  not  so  as  to  receiving  subscriptions,  in 
respect  to  which  they  act  only  ministerially,  and  it 
is  not  necessary  for  that  purpose  that  even  a  ma- 
jority should  be  present. 

The  commissioners  are  not  authorized  in  such 
case  to  receive  the  checks  of  the  subscribers  in  pay- 
ment of  the  sum  required  to  be  paid  at  the  time  of 
subscription;  specie  or  its  equivalent,  current  bills 
of  specie-paying  banks,  must  be  demanded.  Wheth- 
er payments  in  checks  are  a  compliance  with  the 
statute  is  a  question  of  law,  and  not  of  fact,  to  be 
submitted  to  a  jury. 

A  distribution  of  stock  by  commissioners,  not  suf- 
ficient in  number  to  constitute  *a  legal  board,  [*212 
is  coram  non  judice  and  void :  and  a  check,  note  or 
other  instrument  given  for  the  payment,  of  the  first 
installment  of  stock  subscribed  for  is  void  for  the 
want  of  consideration. 

A  fraud  practiced  by  one  of  the  commissioners 
upon  his  co-commissioners,  and  upon  a  portion  of 
the  subscribers  in  the  distribution  of  the  stock,  can- 
not be  set  up  by  a  subscriber  to  vitiate  thelproeeed- 
ings  of  the  commissioners,  the  subscriber  </"""•'  the 
proceedings,  is  deemed  a  party  to  the  adjudication ; 
strangers  may  impeach  a  covinous  judgment,  but 
not  parties. 

Where  a  statute  declares  that  "  A.  B  and  C,  and 
such  other  persons  as  shall  hereafter  become  stock- 
holders of  said  company,  are  hereby  constituted  a 
body  corporate  and  politic  by  the  name  of,  etc.," 
no  corporation  exists  if  there  be  no  stock  distrib- 
uted; the  distribution  of  the  stock  is  a  condition 
pro cedent  to  the  existence  of  the  corporation. 

In  the  construction  of  a  statute.  If  the  meaning  of 
the  Legislature  be  manifest,  the  Intention  will  be 
carried  into  effect,  although  apt  words  art*  not  used 
in  the  Act. 

Citations-2  R.  8..  212,  sec.  46;  458.  sec.  27.  3d  ed. ; 
Dwar.  Stut .,  702,  7(B ;  4  Paige,  229 ;  19  Wend.,  56.  dO ; 
7  Cow.,  526,  521).  530  ;  1  Cow.,  238 ;  1  K.  S..  520.  sees.  1, 
12B,2dcd.;  1  Cai.Cas..(M.95;  9  Johns..  217:  11  Johns.. 
96;  14  Johns.,  238 ;  H  Conn..  483;  II  St.  Tr..  198.  2«S : 
1  Phil.  Ev.,  7th  Loud,  ed.,  346;  3  Day,  30;  3  Doug., 
310,  312:  Stat.  of  1832,  p.  191. 

THIS  was  an  action  of  oMumnnt,  tried  at  the 
Chautauqua  Circuit  in  July,  1837,  before 
the  Hon.  Addison  Uardiucr,  then  one  of  the 
Circuit  Judge*. 

The  suit  was  brought  on  a  check  drawn  by 
the  defendant,  in  July,  1886,  on  the  Commer- 
cial Bank  of  Buffalo,  for  $2.002,  payable  to 


—i— Officer*— Krrrcine  of  ;*>irrm 
ffttaf  by  taw  in  several  -  M  htthrr  all  rmurt  join.  See 
McCoy  v.  Curtice,  «  Wend..  17.  mtte ;  Crofoot  v.  Al- 
len, 2  Wend..  494,  note. 
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the  order  of  John  Z.  Saxton,  and  indorsed  by 
him  and  five  other  persons.  On  the  trial  of 
the  cause  a  certificate  of  a  notary  was  pro- 
duced, stating  that  Oct.  12,  1886,  the  check 
was  presented  at  the  bank  for  payment,  pay- 
ment refused,  and  notice  of  non-payment  sent 
by  mail  to  the  drawer  and  indorsers  at  Fre- 
donia.  On  this  proof  the  plaintiffs  rested.  A 
nonsuit  was  moved  for  on  the  grounds :  1. 
Of  a  variance  between  the  check  produced,  it 
having  six  indorsers,  and  the  check  described 
in  the  plaintiffs'  bill  of  particulars,  it  having 
but  one  indorser ;  2.  That  it  did  not  appear 
that  the  drawer  or  indorsers  of  the  check  re- 
sided at  Fredonia  ;  3.  That  the  check  was  not 
presented  in  due  time,  three  months  having 
elapsed,  etc.  The  nonsuit  was  denied.  The 
defendant  then  entered  upon  his  defense,  and 
produced  testimony  in  support  of  the  facts  set 
forth  in  the  notice  attached  to  his  plea,  in 
which  he  stated,  in  substance,  that  he  would 
prove  on  the  trial  of  the  cause  that  the  check 
in  question  was  given  by  him  on  his  subscrib- 
ing for  143  shares  of  stock  of  the  Buffalo  and 
Erie  R.  R.  Co.,  the  shares  being  $50  each,  and 
the  Act  incorporating  the  Co.  requiring  the 
213*]  payment  of  *$2  on  each  share  at  the 
time  of  subscription,  and  that  the  check  in 
question  was  accordingly  given  and  received 
in  payment;  that  at  the  time  the  commissioners 
well  knew  that  the  defendant  had  not  any  funds 
in  bank,  that  it  was  understood  that  the  check 
was  received  wholly  on  the  credit  of  the 
drawer  and  indorsers,  and  that  it  should  not 
be  presented  for  payment  until  after  the  expi- 
ration of  30  days ;  that  some  of  the  commis- 
sioners appointed  to  receive  subscriptions  for 
and  make  distribution  of  stock,  acted  fraudu- 
lently in  the  premises,  whereby  the  whole  pro- 
ceeding became  a  nullity  ;  that  four  of  the  in- 
dividuals appointed  commissioners  by  the  Act 
of  incorporation,  did  not  attend  and  were  not 
present  at  the  receiving  of  subscriptions  for 
stock,  or  in  the  distribution  of  stock  ;  and  that 
the  check  in  question  was  put  in  circulation 
contrary  to  the  expressed  directions  of  a  ma- 
jority of  the  commissioners  who  received  the 
same,  and  came  to  the  possession  of  the  plaint- 
iffs with  full  knowledge  of  the  above  facts  and 
circumstances.  The  evidence  in  relation  to 
the  worthlessness  of  his  check  produced  by  the 
defendant  was  this :  the  commissioners  had  re- 
ceived from  some  of  the  subscribers  uncurrent 
bills,  and  although  one  of  their  number  of- 
fered to  take  such  bills  and  give  current  funds 
therefor  in  30  days,  the  commissioners  pre- 
ferred to  take  the  checks  of  subscribers,  pro- 
vided they  were  well  indorsed.  Three  of  the 
commissioners  testified  that  it  was  understood 
at  the  time  that  the  drawers  had  no  funds  in 
the  banks  on  which  they  drew;  but  it  also  ap- 
peared that  one  of  the  inducements  for  accept- 
ing the  checks  was,  that  the  money  would  not 
probably  be  wanted  soon,  and  that  the  checks 
would  not  immediately  be  presented.  The  evi- 
dence in  relation  to  the  fraud  was  this :  there 
were  two  routes  contemplated  for  the  road, 
one  by  the  way  of  Fredonia,  and  the  other  by 
way  of  Dunkirk.  A  person  residing  in  Dun- 
kirk desirous  that  the  road  should  pass  through 
that  place,  deposited  with  one  of  the  commis- 
sioners a  large  sum  of  money,  and  requested 
him  to  procure  subscribers  for  stock  for  his 
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benefit,  and  to  make  the  required  deposit  on 
the  stock  being  subscribed  for.  The  commis- 
sioner procured  subscribers,  and  paid  out  about 
$6,000  on  *their  subscriptions.  The[*214 
principal  in  this  transaction  also  subscribed  for 
stock  in  his  own  name.  On  the  distribution 
of  the  stock  none  was  allowed  to  him,  a  ma- 
jority of  the  commissioners  in  the  exercise  of 
their  discretion  intending  to  give  a  majority  of 
the  stock  to  the  subscribers  who  were  in  favor 
of  the  Fredonia  route.  The  commissioner  who 
had  procured  subscribers  as  above,  advocated 
the  giving  of  stock  to  the  subscribers  in  favor 
of  the  Dunkirk  route  ;  his  colleagues  were  ig- 
norant that  he  had  acted  as  the  agent  of  another 
in  procuring  subscribers,  and  in  the  finale  of 
the  matter,  it  turned  out  that  the  subscribers 
who  preferred  the  Dunkirk  route  had  obtained 
a  majority  of  the  stock  and,  of  course,  had  the 
control  of  the  affairs  of  the  Co.  When  the  re- 
sult was  known  a  majority  of  the  commis- 
sioners protested,  and  directed  one  of  the  com- 
missioners who  had  charge  of  the  checks 
which  had  been  received,  not  to  put  them  into 
circulation  ;  but  it  seems  that  directors  of  the 
Co.  were  subsequently  appointed,  and  that  the 
check  in  question  got  into  circulation.  It  was 
admitted  by  the  plaintiffs  that  they  received  it 
for  a  pre-existing  debt,  and  held  it  subject  to 
the  same  equities  which  might  be  objected 
against  the  recovery  of  its  amount,  had  the 
suit  been  brought  in  the  name  of  the  R.  R.  Co. 
It  was  proved  that  the  making  of  the  road  was 
not  commenced  July  29,  1836. 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury:  1.  That  an  Act  of 
the  Legislature  enacted  May  7,  1836,  entitled 
"An  Act  to  Amend  the  Act  entitled  An  Act  to 
Incorporate  the  Buffalo  and  Erie  Railroad 
Company,  passed  April  14,  4832,"  by  the  1st 
section  of  which  the  time  for  commencing  the 
road  is  extended  to  April  14,  1838,  did  not  re- 
vive the  Act  of  1832  which  expressly  declared 
that  if  the  Corporation  did  not  within  four 
years  from  the  passage  of  that  Act  commence 
the  road,  it  should  thenceforth  forever  cease 
and  the  Act  be  null  and  void;  and  consequent- 
ly, there  being  no  Act  authorizing  the  organi- 
zation of  the  Co.,  the  check  was  void  for  want 
of  consideration .  To  which  the  judge  answered 
that  the  Act  of  1836  was  a  continuation  of  the 
Act  of  1832,  and  authorized  the  organization 
of  the  Co. 

*2.  The  judge  was  requested  to  [*21& 
charge,  that  as,  in  and  by  the  Act  incorporat- 
ing the  Co.  and  the  Act  amending  the  same, 
17  persons  are  nominated  and  appointed  com- 
missioners to  receive  subscriptions  and  distrib- 
ute the  stock;  and,  as  by  the  proof,  it  was 
shown  that  4  of  those  persons  did  not  appear 
or  take  any  part  in  the  matter,  that  the  acts  of 
any  number  of  the  commissioners  less  than  the 
whole  were  void,  and  conferred  no  rights  upon 
the  subscribers  to  the  stock  of  the  Co.  To 
which  the  judge  answered  that  the  commis- 
sioners were  ministerial  officers,  and  as  the 
discharge  of  their  duties  did  not  involve  the 
exercise  of  judicial  powers,  strictly  so  called, 
although  they  exercised  a  discretion  as  to  the 
amount  and  the  persons  to  whom  the  stock 
should  be  distributed,  a  majority  could  act, 
and  a  concurrence  of  all  the  commissioners 
was  not  necessary, 
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3.  The  judge  was  requested  to  charge  that 
the  commissioners,  having  received  uncurrent 
money  from  some,  and  checks  from  other  sub- 
scribers for  the  stock  of  the  Co.,  had  not  com- 
plied with  the  requirement  of  the  4th  section 
of   the  Act  of  1832,  incorporating  the  Co., 
which  declares  that  "The  commissioners  shall 
receive  no  subscriptions,  unless  two  dollars  on 
each  share  subscribed  be  paid  at  the  time  of 
subscription;"  and  consequently,  the  check  in 
question  having  been  received  in  violation  of 
the  statute,  it  was  void,  and  the  defendant  ac- 
quired no  right  to  any  of  the  stock  of  the  Co. 
To  which  the  judge  answered,  that  this  was  a 
question  of  fact  for  the  jury;  that  if  they  were 
satisfied  that  the  checks  were  received  in  the 
ordinary  course  of  business  as  a  cash  payment, 
without  an  agreement  to  give  credit  to  the  sub- 
scribers, it  would  be  sufficient  payment,  with- 
in the  terms  of  the  statute. 

4.  The  judge  was  requested  to  charge  that 
the  conduct  of  the  commissioner,  in  procuring 
subscribers  to  promote  the  views  of  the  person 
who  deposited  money  with  him,  and  his  sub- 
sequent acts  in  furtherance  of  the  same  object, 
rendered  the  whole  proceedings  void,  and  re- 
scinded the  contract  of  the  defendant.     To 
which  the  judge  answered,  that  although  the 
conduct  of  the  commissioner  might  render 
2 1 6*]  *him  personally  responsible,  and  affect 
the  title  of  those  for  whom  he  obtained  stock, 
still  it  did  not  invalidate  the  acts  of  the  other 
commissioners  who,  for  aught  that  appeared, 
acted  with  entire  good  faith;  that  it  was  the 
intention  of  the  commissioners  that  the  defend- 
ant should  receive  the  full  amount  of  his  sub- 
scription, and  the  stock  was  awarded  to  him 
accordingly;  that  he  had  received  and  voted 
upon  it.  and  could  not  allege  in  defense  to  this 
action  that  others  were  defrauded,  or  that  he 
would  have  realized  a  greater  advantage  by  a 
distribution   to  other  persons  than  those  for 
whom  the  commissioner,  whose  conduct  was 
complained  of,  was  interested. 

The  jury,  under  the  decisions  thus  made, 
found  a  verdict  for  the  plaintiffs  for  $2.107.11. 
The  defendant  having  tendered  a  bill  of  ex- 
ceptions, which  was  duly  signed,  moved  for 
a  new  trial.  The  cause  was  argued  by, 

•/.-•/••  A.  Taber  and  S.  Stevens,  for  de- 
fendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

I\nnt»  made  and  argued  on  the  part  of  the  de- 
fendant. 

I.  The  plaintiffs  should  have  been  nonsuited: 
1.  For  the  variance  between  the  bill  of  partic- 
ulars and  the  proof  in  respect  to  the  number 
of  indorsers:  and  2.  For  want  of  evidence  that 
the  notice  of  protest  was  sent  to  the  place  of 
residence  of  the  defendant. 

II.  The  Act  of  1882,  by  its  own  terms,  be- 
came void,  iu  consequence  of  the  construction 
of  the  road  not  being  commenced  within  four 
years.     The  Act  of  1886  does  not  profess  to 
revive  it  and,  therefore,  it  was  not  revived; 
consequently,  the  whole  transaction  of  July, 
1886,  was  without  legal  authority,  and  void. 

III.  The  subscription  and  distribution  of  the 
stock  was  void,  because  all  the  commissioners 
did  not  unite  in  doing  the  acts  which  were 
done.     When  power  h  conferred  by  statute 
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upon  several,  all  must  meet,  though  a  majority 
may  decide. 

•IV.  The  check  in  question  was  [*217 
void:  1.  It  was  taken  by  color  of  law,  but  with- 
out authority;  and  2.  There  was  no  party  payee 
who  could  legally  receive  it. 

V.  The  check  was  void,  also,  because  taken 
in  lieu  of  money,  in  direct  violation  of  the  stat- 
ute.    It  gave  no  right  to  the  stock,  and  was 
wholly  without  consideration. 

VI.  The  fraud  practiced  by  one  of  the  com- 
missioners upon  his  co-commissioners  and  upon 
the  subscribers,  authorized  the  defendant  to 
rescind  his  subscription. 

VII.  The  turning  out  of  the  check  to  the 
plaintiffs  in  payment  of  the  private  debt  of 
James  Van  Buren  (probably  one  of  the  direct- 
ors), was  such  a  gross  misapplication  as  will 
prevent  a  recovery  by  the  plaintiffs. 

By  the  Court,  Cowen,  J.  The  first  subdi- 
vision of  the  plaintiff's  first  point  does  not 
arise.  The  declaration  and  bill  of  particulars 
delivered  with  it  are  not  set  out  in  the  bill  of 
exceptions,  so  that  we  can  judge  whether  there 
was  a  variance,  or  not,  from  the  check  given 
in  evidence. 

As  to  the  second  subdivision  of  the  first 
point,  the  notary's  certificate  is  not  set  forth. 
Non  wnsiat  but  it  was  well  on  its  face,  and 
sufficient  to  prove  notice.  If  the  objection 
mean  that  independent  proof  should  have  been 
given  that  the  notice  was  properly  directed, 
that  is  a  mistake.  The  certificate  is,  per  se, 
prima  facie  sufficient  evidence  that  it  was  prop- 
erly directed.  2  R.  S.,  212,  sec.  46,  2d  ed. 

The  second  point  of  the  defendant  is  not 
well  taken.  The  Act  of  1886  does  not  say,  in 
terms,  that  the  first  Act  shall  be  revived;  but 
it  does  the  same  thing  by  implication.  The 
first  Act  had  expired  by  its  own  provision,  be- 
cause the  road  had  not  been  commenced  with- 
in four  years.  The  last  Act  declares  that  the 
time  shall  be  extended,  and  then  professes  to 
amend  the  former  Act,  and  repeal  parts  of  it. 
j  The  meaning  of  the  Legislature  is  perfectly 
plain;  and  apt  words  are  not  essential.  Dwar. 
Stat.,  702,  703. 

As  to  the  defendant's  third  and  fourth  points, 
the  receiving  of  subscriptions  was  not  a  minis- 
terial act.  Anyone  had  a  right  to  subscribe 
and  pay  in  the  4  per  cent.  Such  :m  art  might 
be  allowed  by  an  agent  or  deputy  appointed 
by  *the commissioners,  or  by  one.with  [*J£  1 8 
out  authority  at  the  time;  the  acts  being  after- 
wards ratified  by  the  Board.  But  the  question 
is  different  as  to  the  distribution  of  stock.  The 
4th  section  provides  that  "if  more  than  f050,- 
000  shall  have  been  subscribed,  they  (the  com- 
missioners) shall  distribute  the  said  stock 
among  the  several  subscribers,  in  such  manner 
as  they  shall  derm  most  conducive  to  the  inter- 
ests of  the  said  Corporation."  Stat.,  sess.  1882, 
p.  191.  Here,  it  appears  to  me,  is  a  judicial 
power  vested  in  the  commissioners;  a  power 
to  exercise  a  discretion  founded  on  such  con- 
siderations as  may  appear  to  them  beneficial  to 
the  company's  interests.  These  may  be  va- 
rious and  important,  while  the  decision  is,  in 
its  nature,  beyond  the  reach  of  appeal.  Walk- 
er v.  Devereaux.  4  Paige,  229.  And  see  Pt»ple 
v.  CoUin*.  19  Wend.,  56,  60,  etc.  Then  it  has 

1069 


218 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1839 


long  been  perfectly  well  settled  that  where  a 
statute  constitutes  a  board  of  commissioners  or 
other  officers  to  decide  any  matter,  but  makes 
no  provision  that  a  majority  shall  constitute  a 
quorum,  all  must  be  present  to  hear  and  con- 
sult, though  a  majority  may  then  decide.  /2c 
parte  Rogers,  7  Cow.,  526,  529,  530,  and  cases 
cited;  and  see  n.  a.  The  Statute  2  R.  8..  458, 
sec.  27,  2d  ed.,  was  passed  in  affirmance  of 
this  rule,  which  it  adopts  in  terms.  The  rule 
has  been  applied  to  ordinary  Commissioners  of 
Highways,  Babcock  v.  Lamb,  1  Cow.,  238,  and 
a  statute  was  thought  necessary  to  qualify  the 
rule  in  this  case,  which  has  been  done  slightly, 
by  1  R.  S.,  520,  sec.  129,  2ded. 

The  statute  in  question,  sec.  1,  provides  that 
Heman  M'Clure,  Benjamin  Walworth,  John 
Crane  and  such  other  persons  as  shall  become 
stockholders  shall  constitute  the  Corporation, 
and  if  no  stock  was  distributed,  then  there 
is  no  Corporation.  The  objection  that  there 
was  no  party  payee  who  could  legally  re- 
ceive the  check,  is  unfounded  in  fact.  Sax- 
ton  was  a  competent  payee.  But  the  award- 
ing and  distributing  of  the  stock  by  the  proper 
authority  was  a  condition  precedent  to  the  ex- 
istence of  the  Corporation.  This  is  the  view 
taken  by  the  present  Chancellor  in  Walker  v. 
Deveraux,  4  Paige,  229,  upon  a  statute  with 
similar  provisions  as  to  the  mode  of  organiza- 
tion, under  which  the  Utica  &  Schenectady 
219*]*R.  R.  Co.  was  constituted,  and  which 
view  I  am  satisfied  is  perfectly  sound.  The 
distribution  being  conducted  throughout  by  a 
number  of  commissioners  not  sufficient  to  con- 
stitute a  legal  board,  was  coram  nonjudice,  and 
void.  It  follows  that  there  never  was  any 
Corporation.  The  defendant  got  no  stock,  and 
all  consideration  for  the  check  has  failed.  See, 
also,  the  reasoning  of  Lansing,  Chancellor  in 
Jenkins  v.  Turnpike  Co. ,  1  Cai.  Cas. ,  94.  95. 

With  regard  to  the  fifth  point,  the  commis 
missioners,  in  a  matter  wherein  they  had  a 
right  to  act,  received  uncurrent  money  and 
indorsed  checks,  instead  of  cash  for  the  per 
centage  required  by  the  Act  to  be  paid  at  the 
time  of  the  subscription.  I  cannot  collect 
from  the  evidence  that  they  made  any  serious 
stand  on  the  condition  that  cash  should  be 
paid.  By  cash  I  mean  specie,  or  its  equiva- 
lent in  current  bills  of  specie-paying  banks. 
They  received  uncurrent  money  for  a  while, 
and  at  last  resolved  to  receive  checks,  lending 
an  easy  ear  to  the  presumption  urged  upon 
them,  that  the  drawer  of  a  check  had  current 
funds  in  place.  I  cannot  feel  a  doubt  on  read- 
ing the  evidence,  that  the  whole  was  a  mere 
evasion  of  the  statute.  In  that  I  certainly  dif- 
fer from  the  jury  to  whom  the  question  was 
left.  It  ought  not  to  have  been  left  to  a  jury, 
whether  knowingly  paying  and  receiving  un- 
current money  was  a  compliance  with  the 
mandate  of  the  Legislature.  At  what  discount 
the  money  stood  does  not  appear.  It  must,  I 
think,  have  been  wretchedly  worthless  to  have 
been  uncurrent  amid  the  inflations  of  1836. 
The  checks  were  received  mainly  because  they 
were  preferred  to  this  uncurrent  money.  There 
was  some  question  started  whether  the  drawers 
had  funds;  those  very  drawers,  too,  who  had, 
it  seems,  nothing  but  uncurrent  money  to 
pay.  A  good  indorser  was  required;  but  look- 
ing at  the  whole  transaction,  this  was  evident- 
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ly  a  substitution  of  individual  credit  for  cash 
payment.  Giving  time  of  payment  was  talked 
of,  inasmuch  as  the  money  would  not  be  want- 
ed for  immediate  use.  I  think  the  jury  fell 
into  a  plain  mistake  when,  under  the  charge 
of  the  judge,  they  pronounced  this  the  ordi- 
nary course  of  receiving  checks,  to  effectuate 
*a  cash  payment.  Why  are  they  taken  [*22O 
as  cash  in  the  ordinary  course  of  business  ? 
Because  they  are  a  mere  transfer  of  money 
which  a  man  has  at  his  banker's.  I  do  not 
deny  that  receiving  an  occasional  check  might 
have  been  a  fair  substitute.  But  checks  being 
crowded  on  the  commissioners  in  a  mass,  be- 
cause no  subscriber  had  anything  but  uncur- 
rent money  to  pay,  is  another  matter.  The 
commissioners  might  as  well  have  received 
anything  else  which  an  accommodating  con- 
struction would  call  an  equivalent  for  cash. 
But  the  statute  did  not  allow  a  mere  equivalent. 
It  would  not,  for  instance,  have  recognized  a 
mortgage  or  stocks  as  payment,  of  whatever 
value.  The  commissioners  were  here  acting 
ministerially,  and  if  they  have  not  pursued 
the  purposes  of  the  statute,  their  acts  can- 
not be  sustained. 

I  am,  therefore,  strongly  inclined  to  the 
opinion  that  the  check  in  question  was  void, 
as  contrary  to  the  policy  of  the  statute.  Nor 
can  there  be  any  doubt,  I  imagine,  that  the 
contemplated  Corporation,  if  I  am  right  as  to 
the  facts,  failed  of  going  into  existence,  for 
want  of  the  proper  payments  as  a  condition 
precedent.  Such  is  the  doctrine  laid  down  by 
Chancellor  Lansing  in  Jenkins  v.  Turnpike  Co., 

I  Cai.    Cas.,  94,  95,  and  recognized  by  this 
court  in  Turnpike  Co.  v.   Hurtin,  9  Johns.. 
217;  and  see  Highland  Turnpike  Co.  v.  M'Kean, 

II  Johns.,  98,  and  Dutches*  Cotton  Manufact- 
ory v.  Davis.  14  Johns.,  238.     These  cases  go 
further.     Each  subscriber  must  pay  as  a  con- 
dition to  his  own  liability  attaching.  Payment 
was  a  requisite  which  the  commissioners  could 
not  waive.     Starr  v.  Scott,  8  Conn. ,  483. 

As  to  the  sixth  point :  the  fraud  practiced 
by  one  of  the  commissioners  was,  I  think, 
properly  treated  by  the  judge  as  not  vitiating 
the  whole  proceeding  if  it  had  been  otherwise 
regular.  He  deceived  his  co-commissioners, 
who  took  it  upon  them  to  distribute  the  stock. 
In  this  they  acted  judicially  ;  and  had  they 
been  a  quorum,  their  judgment  would  have 
been  binding,  notwithstanding  the  fraud.  A 
judgment  is  sometimes  void  where  it  is  got  up 
collusively,  and  with  a  view  to  cheat  a  third 
person,  who  has  no  chance  of  being  heard.  It 
*is  then  void  in  respect  to  that  person,  [*22 1 
who  may  impeach  it  in  a  collateral  suit.  But 
it  is  never  holden  void  as  to  a  party  who  has 
legal  notice  and  may  be  heard  to  contest  it, 
even  though  the  judges  and  party  complain- 
ing may  be  defrauded  either  in  respect  to  the 
form  of  proceeding  or  the  merits.  The  party 
injured,  being  before  the  court,  must  take  his 
remedy  there  in  the  course  of  the  suit.  That 
a  stranger  may  impeach  a  covinous  or  collu 
sive  judgment,  see  The  Duchess  of  Kingston's 
case,  passim,  11  St.  Tr.,  198,  Hargr.  ed.,  and 
especially  p.  262.  But  that  a  party  or  privy 
shall  not,  see  1  Phil.  Ev.,  7th  Lond.  ed.,  346  ; 
Peck  v.  Woodbridge.  3  Day,  30;  and  n.  c,  to 
Doe,  dem.  Day  v.  Haddon,  3  Doug.,  310,  312. 
Where,  in  a  proceeding  like  that  now  in  ques- 
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tioo,  a  quorum  of  commissioners  assemble  and 
the  payments  are  regularly  made,  the  Board 
acquire  jurisdiction,  and  the  subscribers  are 
to  be  considered  as  parties  to  the  adjudication 
by  which  the  stock  is  distributed. 

*The  objection  that  the  check  was  misapplied, 
being  turned  out  by  Van  Buren,  may  be  true; 
but  it  would  not  vitiate  it,  if  it  was  valid  in  its 
concoction,  or  if  it  became  valid  by  the  due 
organization  of  the  Co.  In  such  an  event,  it 
could  not  be  material  to  the  defendant  in  what 
name  the  collection  was  enforced.  He  would 
obtain  his  stock  and  pay  the  stipulated  com- 
pensation: and  the  directors  would  be  account- 
able for  the  amount  of  the  check,  at  least  Van 
Buren  would  be,  if,  as  suggested,  he  was  one 
of  them.  The  point,  however,  does  not  ap- 
pear to  have  been  raised  at  the  trial. 

But  as  the  Corporation  do  not  appear  to 
have  been  organized,  there  having  been  no 
quorum  to  distribute  the  stock;  and  as  the  re- 
ceiving of  the  uncurrent  money  and  checks  was 
in  fraud  of  the  statute,  the  check  in  question 
is  void,  both  as  wanting  a  consideration,  and 
as  an  act  which  violated  the  policy  of  the  law. 

New  trial  granted;  costs  to  abide  the  event. 

Authority  to  several— When  attmust  concurinex- 
ecution  of.  Commented  on— 36  Am.  Hep.,  740  (52 
Vt  92). 

Cited  in-3  Denio,  253 ;  3  N.  Y.,  565 ;  46  N.  Y.,  383 ; 
15  Barb..  480;  22  Barb.,  140,  400;  28  Barb.,  261;  38 
How.  Pr.,  510 ;  5  Park.,  13 ;  1  Sweeny,  535 ;  Woolw., 
188 :  47  Cal.,  363. 

Subscription  to  be  paid  in— What  may  be  received 
in  payment  of.  Explained— 1  Sandf.  Ch.,  417;  4  Hun. 
394. 

Cited  in-1  Keyes,  130;  8  Abb.  N.  S.,  236:  18  Am. 
Rep.,  377  (20  Minn.,  536). 

Statute— Construction  of.  Cited  in— 13  How.  Pr., 
444:  1  Hilt.,  274;  37  Ind..  429. 

Also  cited  ID— 6  T.  &  C..  638. 
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An  execution  which  would  be  deemed  dormant  as 
against  a  Judgment  creditor.is  fraudulent  as  against 
a  subsequent  bona  fide  purchaser. 

Citations— 17  Johns..  274 :  1  Lev.,  174 ;  Ross,  Vend., 
169 ;  1  Maule  &  S.,  711. 

THIS  was  an  action  of  trespass  tried  in  Oct., 
1887,  before  the  Hon.  John  Willard,  one 
of  the  Circuit  Judges. 

The  action  was  brought  for  the  taking  of  a 
span  of  horses,  a  wagon  and  sleigh,  purchased 
by  the  plaintiff  at  a  public  auction  held  by 
one  Jacob  Settle.  Jr.,  Feb.  1,  1836.  The  prop- 
erty was  taken  from  the  possession  of  the 
plaintiff  June  9, 1836,  by  a  deputy  sheriff.who 
had  levied  upon  it  by  virtue  of  an  execution 
in  favor  of  the  now  defendant  against  Settle 
and  two  others  Apr.  24.  1885,  and  permitted  it 
to  remain  in  the  possession  of  Settle,  with  the 
assent  of  the  plaintiff  in  the  execution.  The 
judge  ruled  that  such  execution  would  be 
deemed  dormant  aa  against  a  subsequent  exe- 
cution, and  that  in  his  opinion  it  was  equally 
inoperative  as  against  a  subsequent  bona  fiae 
purchaser.  The  defendant  also  showed  that 
in  the  autumn  of  1835,  Settle  assigned  the 
property  in  question  to  one  Silas  Brown,  for 
the  benefit  of  his  creditors,  and  offered  to 
prove  that  such  assignment  was  fraudulent. 
The  plaintiff  objected  to  the  evidence  as  ir- 
relevant, and  the  objection  was  sustained  by 
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the  judge.  The  defendant  failed  in  showing 
that  the  plaintiff  had  notice  of  the  levy.  The- 
jury,  under  the  charge  of  the  judge,  found 
a  verdict  for  the  plaintiff.  The  defendant 
moves  for  a  new  trial. 

Mr.  J.  McKown,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  is  clear  that 
the  execution  of  the  defendant  would  have 
been  deemed  fraudulent  as  against  a  judgment 
creditor,  Kellogg  v.  Griffin,  17  Johns.,  274;  and 
the  reason  of  the  principle  governing  in  that 
case  applies  with  equal  force  in  favor  of  a  bona 
fide  purchaser.  *Noris  the  application  [*223 
new.  Bailey  v.  Bunning,  1  Lev.,  174;  Ross, 
Vend.,  169  ;  1  Maule  &  S.,  711. 

Whether  Settle  sold  the  property  at  the  auc- 
tion for  himself,  or  as  the  agent  of  Brown,  to- 
whom  it  is  alleged  he  had  collusively  assigned 
it,  cannot  affect  the  plaintiff,  for  a  bona  fide 
purchaser  of  a  fraudulent  vendee  stands  in  as 
good  a  situation  as  if  he  had  purchased  from 
the  vendor.  The  plaintiff  here  obtained  all  the 
title  which  Settle  had,  and  which  was  sufficient 
when  relieved  from  the  execution.  The  delay 
effected  that  as  it  respects  a  bona  fide  purchaser. 

New  trial  denied. 

Cited  in-66  N.  Y.,  584 ;  16  Barb.,  589. 


HINDS  «.   DOUBLEDAY  &    McINTOSH. 

Change  inthe  Officeof  Sheriff— Extent  of  Author- 
ity of  the  Old  and  New  Sheriff — Assignment  of 
Prisoners  —  Escape  —  Suit  on  Bond — Bar — 
Limitation — Pleading. 

On  the  election  or  appointment  of  a  new  sheriff, 
and  the  service  of  a  certificate  of  the  county  clerk 
that  the  new  sheriff  has  qualified  and  given  the  se- 
curity required  by  law,  the  powers  of  the  old  sheriff 
cease  within  ten  days  after  the  service  of  such  cer- 
tificate, and  all  prisoners  who  are  not  assig ned  with- 
in that  term,  are  at  liberty  to  go  at  large ;  the  new 
sheriff  has  no  control  over  them,  and  the  powers  of 
the  old  sheriff  are  at  an  end.  The  latter  cannot,  in 
such  case,  even  maintain  an  action  on  a  bond  for 
the  liberties  given  by  a  prisoner  not  assigned. 

In  an  action  on  a  bond  for  the  liberties,  a  plea  that 
the  prisoner  remained  a  true  and  faithful  prisoner 
to  be  a  valid  bar,  must  cover  the  whole  time  during 
which  the  sheriff  remained  liable ;  it  must,  as  in  this 
case,  be  not  only  whilst  he  continued  in  office,  and 
until  a  successor  was  appointed,  but  until  the  pris- 
oners were  assigned.or  the  expiration  of  10  days  aft- 
er the  service  of  the  certificate  of  the  county  clerk. 

A  plea  that  the  prisoner  escaped  after  the  assign- 
ment by  the  old  to  the  new  sheriff,  is  a  good  bar  t<> 
an  action  on  a  bond  for  the  limits,  and  it  is  no  an- 
swer to  such  plea  that  the  prisoner  was  not  assigned 
by  the  old  sheriff,  where  no  excuse  for  the  omission 
is  offered.  Whether  the  omission  to  assign  can  be 
excused,  ituasre. 

If  the  old  sheriff  has  a  right  of  action  on  the  limit 
bond, a  recovery  against  the  new  sheriff  for  the  same 
escape,  is  no  bar.  Nor  is  a  voluntary  return  of  the 
prisoner  before  suit  brought  against  the  sheriff,  a 
bar;  a  limit  lx>nd  is  not  strictly  a  bond  of  indemnity; 
the  sheriff  being  liable  to  an  action  when  an  escape 
happens,  may  forthwith  bring  his  suit. 

In  a  suit  on  a  bond  for  the  liberties.lt  is  no  defense 
that  no  action  was  brought  against  the  sheriff,  with- 
in a  year  after  the  escape;  the  sheriff  may  avail  him- 
self of  sueh  short  limitation  in  an  action  against  him, 
but  not  the  obligors  of  the  bond. 

Citatlons-1  R.  L..  41C,  sees.  1.  4.  5 ;  20  Johns..  64;  13 
Wend.,  600:  2  R.  S..  2U6,  sec.  21 ;  438.  sees.  67-71. 

ESCAPE;  *bond  for  the  liberties;  old  [*224 
and  new  sheriff.  The  plaintiff, a*  late  sheriff 
of  the  County  of  Broome,  declared  against  the 
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defendants  on  a  bond  for  the  limits, in  the  penal 
sum  of  $200,  bearing  date  Mar.  4,  1831.  The 
bond,  after  reciting  that  Mclntosh  was  in  cus- 
tody on  a  ca.  sa.  at  the  suit  of  J.  Bacon  and 
others,  for  $89.30,  and  had  been  admitted  to 
the  liberties  of  the  county,  was  conditioned 
that  he  should  remain  a  true  and  faithful  pris- 
oner, and  should  not  at  any  time  escape,  or  go 
without  the  limits  of  the  jail,  until  discharged 
by  due  course  of  law.  The  breach  assigned 
was  that  Mclntosh  escaped.  The  defendants 
in  their  third  plea  alleged  that  whilst  the  plaint- 
iff continued  in  office  as  sheriff,  and  until  the 
appointment  of  a  successor, Mclntosh  remained 
a  true  and  faithful  prisoner,  nor  did  he  during 
such  period  go  at  large,  etc.  To  this  plea  the 
plaintiff  replied  that  Mclntosh  did  go  at  large 
before  he  was  discharged  by  due  course  of 
law, concluding  to  the  country.  Demurrer  and 
joinder.  The  defendants  fourthly  pleaded, that 
before  suit  against  the  plaintiff,  on  account  of 
any  supposed  escape,  Mclntosh  voluntarily  re- 
turned to  the  jail,  etc., concluding  with  a  veri- 
fication. Demurrer  and  joinder.  Fifthly,  they 
pleaded  that  no  suit  was  brought  against  the 
plaintiff  within  one  year  from  the  time  of  the 
supposed  escape.  Demurrer  and  joinder.  Sixth- 
ly, they  pleaded  that  Jan.  1,  1832,  the  term  of 
office  of  the  plaintiff,  as  sheriff,  expired,  that  a 
new  sheriff,  to  wit :  .Tames  Stoddard,  Jr. ,  was 
elected  in  his  place,  who  was  duly  qualified 
and  gave  the  security  required  by  law  ;  that 
the  certificate  of  the  clerk  of  the  county,  certi- 
fying those  facts, was  duly  served  on  the  plaint- 
iff previous  to  the  supposed  escape,  whereby 
the  powers  of  the  plaintiff  as  sheriff  ceased  ; 
and  that  afterwards  and  within  ten  days  and 
before  the  supposed  escape,  the  plaintiff  de- 
livered to  Stoddard,  his  successor,  the  jail  of 
the  county,  and  all  the  prisoners  then  confined 
therein, and  all  process,  etc., and  that  Mclntosh 
was  then  a  prisoner  confined  in  the  jail  or  with- 
in the  liberties  on  the  said  ca.  sa.  To  this  plea 
the  plaintiff  replied  that  Mclntosh  was  not  as- 
signed by  him  to  his  successor.  Demurrer  and 
joinder.  Seventhly,  they  pleaded  the  same 
matter  as  in  the  sixth  plea  with  the  additional 
225*1  *facts,  that  in  January  Term,  1832,  the 
plaintiffs  in  the  execution  upon  which  Mcln- 
tosh was  in  custody,  brought  a  suit  against 
Stoddard,  for  the  escape  of  Mclntosh  after  the 
term  of  office  of  the  plaintiff  had  expired 
(which  was  averred  to  be  the  same  identical  es- 
cape of  which  the  plaintiff  complained),  and 
such  proceedings  were  had  in  that  suit,  that 
the  plaintiffs  therein,  in  October  Term,  1832, 
recovered  a  judgment  against  Stoddard  for 
$134.06.  To  this  plea  the  plaintiff  put  in  the 
same  replication  as  to  the  sixth,  viz.:  that  Mc- 
lntosh was  not  assigned  by  him  to  his  successor. 
Demurrer  and  joinder. 

Mr.  S.  Stevens,  for  plaintiff.  An  action 
lies  at  the  suit  of  the  old  sheriff,  for  the  escape 
of  a  prisoner  previous  to  assignment, although 
after  the  appointment  or  election  of  a  new  sher- 
iff. 20  Johns.,  64.  The  new  sheriff  is  not  liable 
for  such  escape.  13  Wend.,  500.  It  is  no  de- 
fense that  the  sheriff  has  not  been  sued,  nor  is 
it  an  answer  by  the  prisoner  that  he  volunta- 
rily returned  before  the  sheriff  was  sued.  The 
sheriff  may  plead  such  fact  in  bar  of  a  recov- 
ery against  him,  but  the  prisoner  or  his  bail 
cannot  avail  himself  of  it.  Nor  is  a  recovery 
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against  the  new  sheriff  a  bar  to  an  action  by  the 
old  sheriff. 

Mr.  J.  A.  Collier,  for  defendant.  The  rep- 
lication to  the  third  plea  is  bad  in  not  specify- 
ing time  or  place;  this  defect  is  pointed  out  by 
special  demurrer  and,  therefore,  must  prevail. 
The  fourth  plea  is  good  ;  the  limit  bond  is  a 
mere  bond  of  indemnity,  10  Johns.,  563,  and  a 
plea  of  voluntary  return  is  expressly  author- 
ized by  statute.  2  R.  S.,  435,  sec.  48.  So  the 
fifth  plea  is  good  ;  it  is  demurred  to  specially 
because  it  states  two  facts,  viz.  :  that  the  pris- 
oner did  not  escape  within  one  year  before  the 
commencement  of  this  suit,  and  that  no  suit 
was  brought  against  the  plaintiff  within  one 
year  after  the  escape.  The  plaintiff  might  have 
taken  issue  upon  either  of  the  averments;  there 
was  no  necessity  for  a  demurrer,  nor  was  the 
plaintiff  bound  to  demur.  13  Wend.,  633.  The 
sixth  and  seventh  pleas  set  up  a  perfect  bar  to 
a  recovery,  and  the  replications  alleging  that 
the  prisoner  *was  not  assigned  are  no  [*226 
answer.  An  omission  of  duty  by  a  public  offi- 
cer can  give  him  no  rights.  If  the  plaintiff  neg- 
lected his  duty  to  assign  the  jail  and  prisoners, 
the  new  sheriff  might  notwithstanding  take  pos- 
session of  the  jail  and  assume  the  charge  of  the 
prisoners.  The  case  of  Partridge  v.  Westervelt.lS 
Wend.,  500,  admits  that  the  old  sheriff  cannot 
plead  his  omission  of  duty.  In  that  case  my 
learned  opponent  asked  :  "Should  the  action 
be  sustained  against  the  new  sheriff,  how  is  he 
to  be  indemnified  ?"  Country  counsel  have  an- 
swered him  :  "  Borrow  your  neighbor's  bond 
of  indemnity."  After  a  suit  against  the  new 
sheriff,  the  old  sheriff  cannot  be  sued  for  the 
same  escape.  7  Wend., 455;  2  R.  S.,296,  sec.  91. 
Mr.  Stevens  in  reply.  Venue  and  time  can- 
not be  objected  to  any  pleading  of  the  plaint- 
iff subsequent  to  the  declaration.  If  a  pris- 
oner returns  before  suit  against  the  sheriff,  he 
may  under  a  plea  of  non  damnifieatus  show 
the  fact  in  mitigation  of  damages,  but  cannot 
plead  it  in  bar.  The  omission  to  assign  will  not 
protect  the  old  sheriff  against  a  suit,  and  be- 
ing liable  to  a  prosecution,  he  may  bring  an 
action  upon  the  limit  bond.  The  recovery 
against  the  new  sheriff  is  no  bar;  it  should  have 
been  given  in  evidence  under  a  plea  of  non 
damnificatus.  Where  the  jail,  prisoners  and 
process,  etc.,  are  assigned,  the  limit  bond  may 
be  sued  by  the  new  sheriff. 

By  the  Court,  Bronson,  J.  Under  the  form- 
er law,  a  writ  of  discharge  was  delivered  to  the 
old  sheriff,  commanding  him  that  by  indent- 
ure he  deliver  to  his  successor,  "the  county, 
with  the  appurtenances,  together  with  the  rolls, 
writs,  memorandums,  and  all  other  things 
touching  that  office  which  are  in  his  custody;" 
and  thereupon  the  office  of  the  old  sheriff  was 
at  an  end.  1  R.  L.,  418,  sees.  1,4,  5.  Notwith- 
standing the  imperative  language  of  the  writ, 
it  was  said  in  Hempstead  v.  Weed,  20  Johns. , 
64,  that  the  right  of  the  old  sheriff  to  turn  over 
his  prisoners  on  civil  executions  to  his  succes- 
sor, was  for  his  own  safety  and  security;  that 
the  rule  was  introduced  for  his  benefit,  and  he 
might,  if  he  pleased,  waive  the  advantage  of  it. 
It  was  accordingly  held  *that  the  old  [*227 
sheriff  was  not  chargeable  with  an  escape, 
when,  on  going  out  of  office.he  had  by  mistake 
neglected  to  assign  to  his  successor  one  of  the 
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prisoners  on  the  jail  limits;  but  that  the  prisoner 
still  remained  in  his  custody,  on  the  principle 
that  when  the  sheriff  has  commenced  the  execu- 
tion of  final  process.he  may  complete  it  after  his 
office  is  at  an  end.  In  Partridge  v.  Westervelt, 
13  Wend.,  500,  it  was  decided  that  a  prisoner 
on  the  jail  limits,  who  had  not  been  assigned 
to  the  new  sheriff,  was  not  in  the  custody  of 
the  new  sheriff  and,  consequently,  that  he  was 
not  chargeable  for  an  escape  of  the  prisoner, 
although  it  happened  in  his  time;  but  that  the 
remedy  of  the  creditor  was  against  the  old 
sheriff,  who  could  not  plead  his  failure  to  per- 
form his  duty  as  an  excuse.  In  this  case,  the 
late  Chief  Justice  expressed  the  opinion-  that  the 
turning  over  of  prisoners  was  no  longer  a  priv- 
ilege which  the  old  sheriff  could  waive,  but 
that  it  was  now  his  duty  to  assign  them. 

The  language  of  the  present  statute  is  cer- 
tainly imperative  in  its  form — the  former  sher- 
iff shall  deliver  to  his  successor  the  jail,  and 
the  prisoners.  2  R.  S.,  438,  sec.  69.  Although 
this  language  may  not  be  stronger  than  that  in 
the  former  writ  of  discharge,  I  think  it  not 
only  confers  a  benefit,  but  imposes  a  duty  on 
the  old  sheriff;  and  I  am  not  prepared  to  say 
that  he  can  sue  for  an  escape,  where  he  is 
driven  to  the  necessity  of  alleging  his  own 
breach  of  duty  by  way  of  making  title  to  the 
action.  But  if  there  can  be  a  good  excuse  for 
not  assigning,  as  that  a  particular.prisoner  was 
omitted  by  mistake,  the  sheriff  should  show 
the  excuse. 

But. the  difficulty  presents  itself  in  another 
form.  Although  under  the  old  law.  the  sher- 
iff, when  he  had  commenced  the  execution  of 
final  process,  might  complete  it  after  his  office 
was  at  an  end,  and  although  he  may  do  so  still 
in  relation  to  executions  against  property,  yet 
he  cannot,  I  think,  do  so  where  the  final  proc- 
ess is  against  the  body  of  the  debtor.  A  cer- 
tificate from  the  county  clerk,  that  the  new 
sheriff  has  qualified  and  given  security,  has 
taken  the  place  of  the  old  writ  of  discharge.  2 
R.  8.,  438.  sec.  67.  Upon  service  of  the  certifl- 
228*]  cate  on  the  former  sheriff,  the  *statute 
declares,  that  "His  powers  as  such  sneriff.ex- 
•cept  when  otherwise  expressly  provided  by 
law,  shall  cease:"  see.  68;  and  I  find  noprovis 
ion  which  will  authorize  him  to  continue  the 
execution  of  process  on  which  any  person  is 
in  his  custody  as  a  prisoner.  The  exception 
in  the  last  clause  of  the  69th  section,  and  the 
power  to  proceed,  given  by  the  71st  section, 
are  both  evidently  confined  to  final  process 
against  the  property,  not  the  person,  of  the 
debtor.  And  besides,  it  is  made  the  duty  of 
the  sheriff  to  deliver  to  his  successor,  the  jail 
of  the  county  with  its  appurtenances,  all  the 
prisoners  then  confined  in  such  jail,  and  all 
process,  orders,  etc.,  in  his  custody,  authoriz- 
ing or  relating  to  the  confinement  of  such  pris- 
oners. Sec.  69.  On  reading  the 68th,  69th  and 
71st  sections  together.  I  wn  unable  to  resist  the 
conclusion  that  the  Legislature  intended  the 
powers  of  the  old  sheriff  in  relation  to  all  pris 
oner*  in  his  custody,  should  cease  within  ten 
days  after  the  service  of  a  certificate  that  the 
new  sheriff  had  entered  upon  the  duties  of  his 
office.  If  the  common  law  power  of  the  old 
sheriff  to  continue  the  execution  of  final  proc- 
ess  against  the  body  is  taken  away  by  this 
statute,  as  I  think  it  is,  prisoners  who  are  not 
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assigned  within  the  10  days  will  be  at  liberty 
to  go  at  large.  The  new  sheriff  has  nothing  to 
do  with  them,  and  the  power  of  the  old  sheriff 
is  at  an  end.  If  he  cannot  enforce  the  impris- 
onment by  direct  means,  he  cannot  do  it  indi- 
rectly, by  suing  the  bond  which  was  given 
while  the  restraint  was  legal. 

It  remains  to  apply  what  has  been  said  to 
the  questions  presented  on  the  third,  sixth  and 
seventh  pleas. 

1.  The  third  plea  is  not  broad  enough  to 
constitute  a  bar.  The  allegation  is,  that  Mcln- 
tosh  remained  a  true   and    faithful  prisoner 
"during  the  period  when  the  plaintiff  continued 
in  office  as  such  sheriff,  and  until  a  successor 
was  appointed  in  his  place."  The  plaintiff  was 
not  in  office  as  sheriff  after  the  certificate  was 
served  by  the  new  incumbent;  still  his  power 
over  the  prisoners  necessarily  remained  for  ten 
days  afterwards,  if  they  were  not  sooner  as- 
signed.    The  plea,  therefore,  comes  short  of 
showing  that  Mclntosh  was*notin  the  [*229 
plaintiff's  custody  at  the  time  of  the  escape. 
The  second  branch  of  the  plea  is  subject  to 
the  same  objection. 

2.  The  sixth  plea  states  in  substance,  that  be- 
fore the  escape,  the  plaintiff  had  been  served 
with  the  certificate  required  by  the  statute; 
and  that  within  10  days  thereafter,  and  before 
the  escape,  the  plaintiff  delivered  the  jail  and 
all  the  prisoners,  including  Mclntosh,  to  Stod- 
dard.  the  new  sheriff.  This  is  a  good  bar.  Af- 
ter the  plaintiff  had  delivered  the  jail  and  the 
prisoner,  it  is  obvious  that  he  could  have  no 
further  authority  over  him.     The  new  sheriff 
was  then  answerable  for  the  safe  keeping  of 
the  prisoner.  The  replication  is,  that  Mclntosh 
was  not  assigned.  It  was  the  plaintiff's  duty  to 
deliver  over  all  the  prisoners,  and  whether  he 
did  so  or  not,  his  power  of  restraining  them 
could   not    continue  beyond    the  ten    days. 
Whether  there  can  be  a  good  excuse  for  omit- 
ting the  transfer,  need  not  now  be  considered, 
for  no  excuse  whatever  is  set  up  by  the  plaint- 
iff. 

The  seventh  plea  contains  the  same  matter 
as  the  sixth,  and  there  is  only  one  replication 
to  both.  The  replication  is  of  course  equally 
bad  as  to  both  pleas.  The  additional  matter  in 
the  seventh  plea,  that  the  creditors  of  Mcln- 
tosh treated  him  as  in  custody  of  the  new  sher- 
iff, and  sued  and  recovered  a  judgment  against 
the  new  sheriff  for  the  same  escape  of  which 
the  plaintiff  complains,  amounts  to  nothing.  If 
Mclntosh  was  in  the  plaintiff's  custody  at  the 
time  of  the  escape,  the  plaintiff  has  a  right  of 
action  against  the  bail,  and  if  the  new  sheriff 
has  suffered  a  judgment  which  he  might  hare 
avoided,  that  cannot  prejudice  the  plaintiff. 
But  this  additional  matter  is  surplusage  mere- 
ly, and  can  do  no  harm.  The  plea  contains 
enough  without  it,  and  the  replication  does 
not  give  a  sufficient  answer. 

8.  The  fourth  plea  sets  up  a  voluntary  re- 
turn hy  Mclntosh  to  the  jail  liberties.  before 
any  suit  was  commenced  against  the  plaintiff. 
The  plea  which  the  statute  authorizes  would 
be,  a  voluntary  return  of  the  prisoner  before 
suit  brought  against  the  bail,  on  their  bond  to 
the  sheriff.  2  R.  8..  435,  sec.  4-S.  This  section 
has  turned  the  case  of  lltrry  v.  .W+niitll,  10 
Johns..  563.  into  statute  law.  The  pie*  is  quite 
wide  of  the  mark. 
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23O*]  *But  it  is  said  that  the  bond  is  one 
of  indemnity,  and  that  if  there  was  a  return 
before  suit  brought  against  the  plaintiff,  he 
cannot  have  been  damnified.  This  if  not  strict- 
ly a  bond  of  indemnity.  When  the  prisoner  es- 
caped, the  sheriff  was  not  bound  to  wait  until 
he  was  sued,  but  might  immediately  take  his 
remedy  for  a  breach  of  the  condition  of  the 
bond;  and  besides,  the  sheriff  is  liable  to  the 
creditor  the  moment  the  escape  takes  place. 
He  need  not  wait  for  an  action,  but  may  dis- 
charge his  liability  without  it.  It  docs  not  fol- 
low, therefore,  that  the  plaintiff  has  not  been 
damnified,  because  he  has  not  been  sued.  The 
plea  cannot  be  maintained. 

4.  By  the  5th  plea  the  defendants  have  at- 
tempted to  avail  themselves  of  the  short  lim- 
itation which  the  statute  has  given  to  the  sher- 
iff in  actions  against  him  for  escapes  on  civil 
process.  2R.  S.,  296,  sec.  21.  Thereis  no  such 
limitation  in  favor  of  the  bail.  So  far  as  the 
plea  rests  on  the  assumption  that  this  is  only  a 
bond  of  indemnity,  it  is  sufficiently  answered 
in  what  has  been  said  concerning  the  fourth 
plea. 

The  result  is,  that  the  plaintiff  is  entitled  to 
judgment  on  the  third  fourth  and  fifth  pleas;  and 
the  defendants  are  entitled  to  judgment  on  the  sixth 
and  seventh  pleas. 

Reviewed— 10  Bos.,  578. 

Cited  in— 28  Barb,,  614;  60  How.  Pr..  509;  10  Abb. 
Pr.,  103  ;  19  Abb.  Pr.,  280  ;  4  Bos.,  653 ;  1  Rob.,  625. 


WRIGHT  v.  MOORE. 

Contract  for  Sale  of  Land — Conditions — Eject- 
ment. 

Where  a  contract  is  entered  into  for  the  sale  of 
land,  by  the  terms  of  which  the  purchaser  is  to  pay 
$500  down  and  enter  into  immediate  possession  of 
the  premises,  a  second  installment  to  be  paid  in  ten 
months,  and  the  residue  at  deferred  periods,  and  the 
vendor  is  to  execute  a  deed  in  two  months ;  the 
vendor  is  entitled  to  maintain  an  action  of  eject- 
ment on  the  default  of  the  purchaser  to  pay  the 
second  installment,  although  the  first  installment 
was  punctually  paid,  and  the  vendor  did  not  before 
bringing  suit  tender  a  deed. 

The  vendor  in  such  case  could  not  maintain  cov- 
enant for  the  purchase  money,  but  may  bring 
ejectment ;  the  remedy  of  the  defendant,  if  any,  is 
in  equity. 

It  seems  that  in  a  case  like  this,  notice  to  quit,  be- 
fore bringing  suit,  is  not  necessary. 

Citations— 3  Johns.,  422 ;  5  Johns.,  179 ;  5  Cow.,  506, 
508 ;  2  Johns.,  84.  221 ;  3  Wh..  218  ;  5  Wend.,  26, 29. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Niagara  Circuit  in  Apr.,  1837,  before 
the  Hon.  Addison  Gardiner,  then  one  of  the 
Circuit  Judges. 

231*]  *Feb.  29,  1836,  the  parties  entered 
into  articles  of  agreement  under  seal,  for  the 
sale  and  purchase  of  106  acres  of  land.  The 
plaintiff  covenanted  to  convey  the  premises  in 
fee  to  the  defendant,  by  May  1,  then  next,  or 
as  soon  thereafter  as  a  deed  could  reasonably 
be  obtained  from  the  Holland  Laud  Company, 
for  the  sum  of  $3,515.14,  to  be  paid  as  follows: 
$500  down,  $1,000  Dec.  22,  then  next,  and 
the  residue  in  three  annual  installments,  "  all 
except  the  first  payment  of  $500  to  be  secured 
by  bond  and  mortgage  upon  the  said  prem- 
ises." The  defendant  on  his  part  covenanted 
that  he  would  purchase  the  premises  of  the 
plaintiff  and  pay  him  therefor  the  sum,  at  the 
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times  and  in  the  proportions  above  specified, 
and  secure  the  same,  except  the  first  payment 
of  $500,  by  bond  and  mortgage  as  above  men- 
tioned; and  then  followed  a  further  covenant 
on  the  part  of  the  plaintiff,  that  the  defendant 
"may  have  quiet  and  full  possession  of  the 
said  premises  at  any  time  after  the  payment  of 
the  said  sum  of  five  hundred  dollars,  the  first 
payment  above  mentioned."  The  defendant 
paid  the  sum  of  $500,  and  took  possession  of 
the  premises.  The  plaintiff  obtained  his  title 
from  the  Holland  Land  Co.  Mar.  8, 1836.  July 
13,  the  defendant  having  become  insolvent, 
transferred  all  his  interest  in  the  contract,  to 
gether  with  his  other  property,  for  the  benefit 
of  his  creditors,  to  assignees.who  requested  the 
plaintiff  to  convey  the  land,  and  offered  to  pro- 
cure the  defendant  to  execute  the  bond  and 
mortgage  according  to  the  terms  of  the  con- 
tract ;  the  papers  to  bear  date  at  any  time  the 
plaintiff  should  elect.  The  plaintiff  refused  to 
comply  with  this  request.  About  the  time  the 
installment  fell  due  in  December,  the  plaintiff 
demanded  payment  of  the  same  of  the  defend- 
ant, who  declared  his  inability  to  pay  and  said 
the  land  would  have  to  go  back.  In  .fan. ,  1837, 
this  action  was  commenced.  No  evidence  was 
given  on  the  part  of  the  plaintiff  of  a  tender  by 
him  of  a  deed,  at  any  time,  either  to  the  de- 
fendant or  his  assignees.  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  defendant 
tendered  a  bill  of  exceptions,  which  was  duly 
signed  by  the  circuit  judge.  The  bill  gives  a 
history  of  the  trial,  setting  forth  the  evidence 
in  the  case,  *and  concluding  in  the  [*232 
usual  form  of  a  bill  of  exceptions,  the  defend- 
ant's counsel  insisting  that  the  said  several  mat- 
ters so  given  in  evidence  were  sufficient  to 
entitle  the  defendant  to  a  verdict,  and  the 
plaintiff's  counsel  insisting  that  they  were  not 
sufficient  for  that  purpose,  and  the  judge  de- 
livering his  opinion  that  the  said  several  mat- 
ters so  produced  and  given  in  evidence  were 
not  sufficient  to  bar  the  plaintiff  of  his  action; 
whereupon  the  plaintiff's  counsel  excepted. 
Then  follows  a  clause  to  this  effect ;  that  the 
judge  did  further  declare  and  deliver  his  opin- 
ion to  the  jury,  that  if  they  believed  that  the 
plaintiff  demanded  the  $1,000  payment  due  on 
the  contract  in  Dec.,  1836,  at  or  about  the 
time  the  payment  became  due,  and  that  the 
plaintiff  was  willing  to  accept  the  said  pay- 
ment when  it  became  due  and  give  a  deed  for 
the  premises,  the  plaintiff  was  entitled  to  re- 
cover. To  which  last  mentioned  opinion,  it  is 
stated  the  defendant's  counsel  excepted.  Upon 
this  bill  of  exceptions  the  defendant  moved 
for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted that  the  plaintiff  was  not  entitled  to 
maintain  this  action.  By  the  terms  of  the  agree- 
ment the  defendant  was  to  pay  $500  down 
and  to  enter  into  the  immediate  possession  of 
the  premises,  and  tfce  plaintiff  was  to  convey 
the  premises  in  fee,  before  any  further  pay- 
ment was  to  be  made.  The  payment  of  $5(H> 
was  made.  The  execution  of  the  deed  was  a 
condition  precedent  to  anything  further  being 
done  by  the  defendant.  The  plaintiff  had  the 
ability  to  perform  on  his  part  and  neglected  to 
do  so.  He  surely  could  not  under  these  cir- 
cumstances maintain  an  action  of  covenant  for 
the  payment  of  the  purchase  money,  and  upon 
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the  same  principle  he  is  not  entitled  to  main- 
tain an  action  of  ejectment.  He  has  received 
$500,  and  ought  not  in  justice  to  be  permitted 
to  retain  that  sum  and  also  maintain  this  ac- 
tion. The  defendant  is  in  possession  by  the 
agreement  of  the  plaintiff,  who  should  be  driv- 
en into  a  court  of  equity  for  his  remedy,  where 
such  terms  may  be  imposed  as  the  equity  of 
the  case  requires.  At  all  events  the  plaintiff 
should  have  tendered  a  deed,  and  required  per- 
formance on  the  part  of  the  defendant  before 
bringing  this  suit. 
233*]  *Mr.  A.  Taber,  for  plaintiff. 

By  the  Court, Cowen,  J.  Independent  of  the 
covenant  that  the  defendant  might  take  posses- 
sion, there  can  be  no  doubt  that  the  plaintiff 
was  entitled  to  recover.  Jackson  v.  Deyo,  3 
Johns.,  422.  I  admit  he  could  not,  on  the  case 
made  out,  recover  the  purchase  money  in  an 
action  of  covenant ;  he  was  in  default  for  not 
tendering  himself  to  execute  a  deed  on  the  first 
of  May,  and  his  remedy  was  gone  at  law.  West 
v.  Emmon*,  5  Johns.,  179;  Franchot  v.  Leach, 
5  Cow. ,  506,  508.  The  defendant  was  without 
fault,  for  he  could  not  give  the  security  by 
bond  and  mortgage  till  the  plaintiff  had  first 
given  him  a  deed.  Id.  The  remedy  of  the 
plaintiff  to  collect  the  money,  if  he  had  any, 
lay  in  a  Court  of  Chancery.  But  although  the 
plaintiff  could  not  recover  in  covenant,  the  de- 
fendant could  have  no  title  at  law,  and  would 
be  regarded  as  a  trespasser.  Jackson  v.  Chase, 
2  Johns.,  84;  Jackson  v.  Pierce,  Id.,  221;  and 
see  Robinson  v.  Campbell,  3  Wh.,  218.  These 
cases  and  many  others  hold  that  though  the 
defendant's  equitable  title  may  be  clear  and 
perfect,  its  enforcement  belongs  exclusively  to 
chancery. 

If  the  defendant  have  any  legal  right  to  hold 
possession,  it  must  be  in  virtue  of  the  agree- 
ment, that  he  might  have  possession  after  pay- 
ing the  $500.  That  sum  he  paid  and  took  pos- 
session ;  and  now  claims  to  hold  at  law  abso- 
lutely, and  indefinitely,  because  the  plaintiff 
has  not  complied  with  a  condition,  merely 
technical.  The  question  of  notice  to  quit  does 
not  arise  between  vendor  and  vendee.  Jackson 
v.  Moncrief,  5  Wend.,  26,  29.  Besides,  it  was 
not  sought  to  be  raised  on  the  trial ;  and  we 
must,  therefore,  take  the  case  as  if  notice  had 
been  given,  provided  any  were  necessary.  The 
simple  stipulation  that  the  defendant  might 
take  possession,  is  certainly  not  equivalent  in 
law  to  a  deed,  either  in  fee  or  for  life,  or  any 
definite  time.  At  the  utmost,  it  can  do  no  more 
at  law  than  create  a  quasi  tenancy  at  will. 
Taken  in  its  strict  import,  it  is  a  mere  license. 
The  language  Is,  "  he  may  have  full  and  quiet 
234*1  possession."  *and  it  stops  there.  There 
i-  nothing  in  it  which  ex  vi  termini  entitles  the 
defendant  to  hold  for  a  day,  after  the  license 
is  revoked.  So  much  for  the  legal  effect  of  the 
agreement.  It  is  merely  executory,  and  looks 
for  the  passing  of  the  legal  title  to  a  future 
day.  The  defendant  pays  a  small  portion  less 
than  one  sixth;  takes  possession,  avows  his  in- 
ability to  pay  any  more,  becomes  insolvent,  as- 
signs his  estate,  and  on  a  claim  that  he  should 
restore  possession,  sets  the  plaintiff  at  defiance; 
and  claims  (virtually)  a  fee.  If  he  succeed,  he 
will  certainly  have  the  merit  of  introducing  a 
new  head  into  the  system  of  conveyancing. 
WEND.  21. 


If  anything  be  implied  from  this  kind  of 
covenants,  in  connection  with  the  legal  license 
to  take  possession,  it  can  be  nothing  more  than 
that  the  defendant  shall  hold  so  long  as  he  con- 
tinues to  keep  up  all  such  payments,  as  may 
be  legally  or  equitably  due.  Such  I  appre- 
hend is  the  real  intention  of  the  parties,  when 
they  insert  such  a  license.  Without  it,  the  de- 
fendant would,  we  have  seen,  be  a  trespasser 
at  law;  and  as  he  intends  to  pay,  it  is  but  fair 
that  he  should  be  protected.  Such  a  provision 
is  not  unusual;  and  even  a  court  of  law  would 
struggle  to  give  it  effect,  according  to  the  real 
intention, though  it  might  be  inaptly  expressed. 
More  than  that,  however,  we  ought  not  to  do. 
When  the  defendant  declares,  as  here,  that  he 
cannot  pay,  and  that  the  land  must  probably 
revert,  there  is,  it  appears  to  me,  an  end  of  all 
implied  understanding  that  the  possession 
should  continue.  A  court  of  equity  would  aft- 
er that,  feel  reluctant  to  interfere  and  protect 
the  possession,  even  on  the  defendant  chang- 
ing his  mind  and  offering  to  pay.  Of  course 
it  would  not  decree  a  conveyance  without  full 
payment.  But  for  a  court  of  law,  which  can 
impose  no  conditions,  and  can  act  only  on  the 
legal  title,  to  deny  a  restoration  of  possession 
to  the  vendor,  would  result  in  downright  in- 
iquity. The  case  of  Jackson  v.  Moncrief,  5 
Wend.,  26,  comes  very  near  the  present.  The 
defendant  there  held  under  a  contract  of  pur- 
chase, and  took  possession  with  the  vendor's 
consent;  but  the  purchaser  had  made  default 
in  payment.  Ch.  J.  Savage  did  look  into  the 
equitable  rights  of  the  parties,  and  found  that 
the  *defendant  had  no  title,  even  in  [*235 
this  view.  But  he  is  very  far  from  admitting 
that  the  consent  to  take  possession  would  pro- 
tect the  defendant  at  law,  even  if  the  parties 
had  so  conducted  as  to  save  his  equitable  right. 
On  the  contrary,  I  understand  him  to  deny 
that  such  conduct  could,  in  any  view,  vary  the 
question  in  an  action  of  ejectment. 

The  plaintiff  being  in  fault,  the  defendant 
has  his  remedy  at  law  for  damages  on  the  cov 
enant.     This  is  his  only  relief  short  of  chan- 
cery. 

I  have  considered  the  question  as  if  the 
plaintiff  had  been  technically  in  default,  for  not 
offering  a  deed  at  the  day.  Nothing  of  the  of 
fer  appears  in  the  bill  of  exceptions;  nor  was 
any  objection  specifically  taken  on  that  ac- 
count. Had  it  been,  the  offer  might  have  been 
shown,  when  the  defendant  must  have  been  ad- 
judged without  the  least  right  at  law  even  to 
defend  himself  against  an  action  of  covenant. 
The  exception,  therefore,  which  is  general 
against  the  plaintiff's  right  to  recover,  does  not 
reach  the  only  points  raised  by  the  defendant's 
counsel,  on  the  motion  for  a  new  trial.  It  is 
clear,  however,  that  a  court  of  law  must  run 
into  the  wildest  injustice,  should  they  decide 
that  a  defense  in  an  action  of  covenant  by  the 
vendor  should  in  all  cases  be  an  answer  to 
ejectment. 

The  decision  at  the  circuit  wat  right,  and  a  ncv> 
trial  must  be  dented. 

Contract  fitr  nalr  nf  Inml—Kjtrtmfnt  on  brcurh  of. 
[>i<tin»nitehod-«  Barb.,  841. 

Cited  ln-87  N.  Y.,  4»» ;  53  Barb..  187  :  9  Wall.,  8W  ; 
09  Mo..  872  ;  49  Am.  IVc.,  78(3  Tvx..  470). 

WoHre  fo  TMtt.  ClU-d  In -3  Barb..  1WO :  :t4  Barb..  352. 
41  Barb.,  «6;  47  Barb..  187 ;  53  Barb..  187;  24  Call..  145. 
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Purchaser  in  possession  under  contract  of  sale- 
After  breach  fc»  a  tenant  at  will.  Cited  in  7  Barb.,  77; 
14  Barb.,  454 :  4  Kob.,  96,  97. 

Tenant— Remedy  of,  inequity.  Distinguished— 22 
CaJ.,  619. 

Cited  in-51  Barb.,  190 ;  3  Abb.  N.  8.,  65. 


THE  PEOPLE,  ex  rel.  TAYLOR  ET  AL., 

v. 
THOMPSON  ET  AL. 

Quo  Warranto  for  Usurping  a  Public  Fran- 
chise— Defence — Judgment  of  Gutter — Plead- 
ing and  Practice — Public  and  private  Fran- 
chises— Statute — Failure  to  Comply  with  Re- 
quirements of — Continuing  Conditions — Mis- 
user — Remedies. 

Where  to  an  information  in  the  nature  of  a  quo 
warranto  tiled  against  individuals,calling  upon  them 
to  show  cause  by  what  warrant  they  exercise  the 
franchise  of  maintaining  a  bridge  across  a  naviga- 
ble river  and  exacting  toll  from  passengers,  the  de- 
fendants answer  that  they  do  so  by  virtue  of  an  Act 
of  the  Legislature,  authorizing  the  erection  of  a 
bridge  in  a  specific  form,  and  that  they  have  in  all 
respects  conformed  to  the  requirements  of  the  act 
granting  the  franchise,  upon  which  allegation  issue 
is  taken  and  found  against  them  by  the  jury,  judg- 
ment of  ouster  follows  of  course. 

The  court  will  not  in  such  case  deem  the  verdict 
imperfect,  and  refuse  to  render  judgment,  because 
the  jury  have  not  found  that  the  variation  or  de- 
236*]  parture  *from  the  requirements  of  the  stat- 
ute was  in  a  point  material,  or  that  it  was  the  wan- 
ton act  of  the  grantees,  or  that  it  was  productive  of 
injury  to  the  public.  If  any  excuse  existed  proper 
for  the  consideration  of  the  jury  or  of  the  court, 
which  might  have  produced  a  favorable  result  to 
the  defendants,  it  was  held,  it  should  have  been  al- 
leged by  way  of  pleading,  and  placed  upon  the  rec- 
ord, so  that  the  court  might  have  passed  upo.n  its 
sufficiency;  but  where  the  defendants  placed 'their 
defense,  as  in  this  case,  upon  a  strict  compliance 
with  the  requirements  of  the  statute  creating  the 
franchise,  and  there  was  no  exception  taken  as  to 
the  rejection  of  evidence  or  as  to  the  charge  of  the 
judge,  the  court  refused  to  make  any  intendments 
in  favor  of  the  defendants. 

It  was  further  held,  that  this  was  not  a  private 
franchise,  but  was  a  franchise  of  a  public  nature,  in 
which  the  public  at  large  had  an  interest,  and  that 
an  information  in  the  nature  of  a  quo  warranto 
might  be  filed  in  the  name  of  the  people  on  the  re- 
lation of  any  aggrieved  citizen;  that  in  a  case  of  this 
kind  a  quo  warranto,  or  information  in  the  nature 
of  a  quo  warranto,  was  the  appropriate  remedy,  and 
that  it  was  not  taken  away  by  the  fact  that  a  bond 
had  been  executed  as  security  for  the  faithful  per- 
formance of  the  conditions  upon  which  the  grant 
was  made;  such  bond  being  merely  cumulative. 

It  was  further  held,  although  the  bridge  was  built 
in  conformity  to  the  requirement*  of  the  Act  grant- 
ing the  franchise,  and  so  continued  for  the  space  of 
29  years,  still  it  appearing  that  for  10  years  subse- 
quent to  such  time,  the  grantees  had  failed  to  com- 
ply with  such  requirements;  that  the  conditions 
prescribed  were  continuing  conditions, that  the  non- 
compliance  with  them  was  a  misuser,  and  that  the 
defendants  had  incurred  a  forfeiture  of  the  fran- 
chise. 

Citations-15  Johns.,  358,  389  ;  6  Cow.,  126,  211,  217 ; 
5  Wend.,  211 ;  15  Wend.,  113 ;  2  Ld.  Raym.,  1409 ;  Str., 
299/637;  Cas.t.  Hardw.,  247;  4  Cow.,  104;  Willc. 
Corp.,  454,  457,  459 ;  3  R.  S..  582,  sec.  28;  583,  sec.  48  ;  1 
R.  L.  of  1813,  p.  108,  sec.  4 ;  9  Anne,  ch.  20,  sec.  4 ;  6 
East,  359 ;  1  East,  43 ;  Act,  March  24, 1795;  Act,  March 
31,  1790. 

TNFORMATION  in  the  nature  of  a  quo  war- 
-L  ranto.  The  Atty  Gen.  in  October  Term, 
1835,  filed  an  information  charging  the  de- 
fendants with  claiming,  using  and  exercis- 
ing without  any  lawful  warrant,  grant  or 
charter,  the  liberties,  privileges  and  franchises 
of  having  and  maintaining  a  bridge  over  and 
across  Harlaem  River,  from  the  City  and  Coun- 
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ty  of  N.  Y.  to  the  Town  of  Westchester,  in  the 
County  of  Westchester,  the  Harlaem  River  be- 
ing a  public  navigable  river,  in  which  the  tide 
ebbs  and  flows;  and  of  asking,  demanding  and 
taking  certain  tolls  and  duties  of  and  from  all 
persons  crossing,  passing  over,  or  using  the 
said  bridge.  To  which  the  defendants  pleaded 
that  by  an  Act  of  the  Legislature  of  this  State, 

gassed  Mar.  '61,  1790,  Lewis  Morris  and  his 
eirs  or  assigns  were  authorized  to  build  a 
bridge  from  Harlaem  across  Harlaem  River  to 
Morrisania,  and  that  by  such  Act  it  was  di- 
rected that  the  bridge  should  not  be  less  than 
30  feet  in  width,  and  that  between  the  center 
*arches  thereof  there  should  be  an  f*237 
opening  not  less  than  25  feet,  over  which  there 
should  be  a  draw  not  less  than  12  feet,  for  the 
free  passage  of  vessels;  and  that  by  the  Act 
Lewis  Morris  and  his  heirs  or  assigns  were  au- 
thorized for  and  during  the  term  of  60  years, 
to  ask,  demand  and  take  for  the  use  of  the 
bridge,  a  toll  not  exceeding  the  following  rates, 
to  wit:  (setting  forth  the  tariff  of  tolls  as  es- 
tablished by  the  Act).  The  defendants  then 
alleged  that  by  another  Act  of  the  Legislature, 
passed  Mar.  24,  1795,  the  width  of  the  bridge 
was  required  .to  be  only  24  feet;  that  Oct.  8, 

1796,  John  B.  Coles  became  the  assignee  of 
Lewis  Morris,  and  became  vested  with  all  and 
singular  the  rights  of  Morris  in  respect  to  the 
building  of  the  bridge,  and  the  having  and  en- 
joying the  privileges,  etc.  granted  by  the  Act 
of  Mar.  31,  1790;  that  previous  to  Mar.  30, 

1797,  to  wit:    Nov.  1,  1796,  Coles  at  his  own 
expense  built  a  bridge  from  Harlaem  across 
Harlaem  River  to  Morrisauia,  the  width  of 
which  was  and  ever  since  hath  been,  and  still 
is  not  less  than  24  feet,  and  between  the  center 
arches  thereof  there  was  and  ever  since  hath 
been,  and  still  is  an  opening  not  less  than  25 
feet,  over  which  there  was  and  ever  since  has 
been,  and  still  is  a  draw  not  less  than  12  feet, 
for  the  free  passage  of  vessels:  upon  this  last 
allegation  as  to  the  building  of  the  bridge  and 
the  dimensions  thereof  in  its  several  parts,  its 
width,  the  opening  between  the  center  arches, 
and  the  size  of  the  draw,  the  Atty-Gen.   in 
one  of  his  replications,  took  issue  (which  is- 
sue is  designated  as  the  second  issue  in  the 
finding  of  the  jury,  hereinafter  mentioned). 
The  defendants  also  averred,  that  July  1, 1804, 
Coles  transferred  and  conveyed  divers  shares 
and  portions  of  his  right,  etc.,  in  and  to  the 
said  bridge,  and  the  liberties,  privileges  and 
franchises  thereof  to  divers  persons,  and  that 
they  the  defendants  now  severally  own  in  their 
own   rights  respectively  certain   of  the  said 
shares  or  portions;  the  said  term  of  60  years 
not  yet  having  expired ;  and  that  the  bridge 
since  its  erection  has  been  kept  and  maintained, 
and  still  is  kept  and  maintained  by  the  said 
Coles  and  his  assigns,  at  his  and  their  own  ex- 
pense, in  good  and  sufficient  repair. 

*There  were  various  other  facts  [*238 
pleaded;  besides  those  above  stated,  and  a  va- 
riety of  issues,  both  of  law  and  fact,  joined, 
which,  with  one  exception, it  is  not  deemed  nec- 
essary here  to  particularize.  That  exception  is 
the  following:  the  Atty-Gen.  in  his  replication 
set  forth,  in  hcec  verba,  the  Act  of  Mar.  24, 
1795,  pleaded  by  the  defendants  for  the  pur- 
pose of  showing  that  the  width  of  the  bridge 
might  be  reduced  to  24  feet.  This  Act  com- 
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mencesby  reciting,  that  by  the  Act  of  Mar.  31, 
1790,  Lewis  Morris  was  authorized  to  build  a 
bride  across  the  Harlaein  River,  and  for  the 
term  of  60  years  to  take  tolls,  at  certain  rates; 
that  Morris  had  assigned  his  right  to  build  the 
bridge,  and  that  proposals  had  been  made  by 
John  B.  Coles  to  the  assignees  of  Morris  to 
raise  a  dam  of  stone  for  the  purpose  of  erecting 
mills  thereon,  and  to  be  the  foundation  of  the 
bridge  aforesaid.  It  then  enacts,  among  other 
things,  that  John  B.  Coles  may  erect  such  dam, 
and  may  make  and  keep  in  repair  a  lock  of  the 
width  of  8  feet,  providing  a  sufficient  person 
to  attend  the  same  to  prevent  delay  in  passing 
the  lock  with  vessels,  and  imposing  a  penalty 
of  £10  for  not  keeping  the  lock  in  repair,  or 
for  not  furnishing  sufficient  attendance  there- 
at. It  enacts  that  the  width  of  the  bridge  to  be 
erected  shall  not  be  less  than  24  feet;  and  it  re- 
quires that  John  B.  Coles  shall  give  security 
to  the  Treasurer  of  the  State  in  the  penal  sum 
of  £4.000,  conditioned  that  he  or  his  assigns 
will  erect  and  complete  the  bridge  within  4 
years  from  the  passage  of  the  Act,  and  that  he 
or  his  assigns  will  keep  the  same  in  good  re- 
pair during  the  term  of  60  years.  After  setting 
forth  this  Act,  the  Atty  Gen.,  by  way  of  repli- 
cation, averred  that  neither  Coles  or  his  heirs 
or  assigns  had  at  any  time  since  the  passage  of 
the  Act  given  such  security.  Upon  which  the 
defendants  took  issue. 

The  cause  was  tried  upon  the  issues  of  fact 
joined,  and  a  verdict  found  against  the  defend- 
ants. Whereupon  the  cause  was  brought  be- 
fore the  court  in  bank,  upon  the  circuit  roll 
and  the  minutes  of  the  clerk  of  the  circuit,  and 
the  Atty-Gen.  moved  for  judgment  of  ouster. 
The  minutes  of  the  clerk  of  the  circuit  con- 
239*]  elude  in  these  words:  *"The  jury,  as 
to  all  the  issues  except  the  second,  find  for  the 
defendants;  and  as  to  the  second  (issue),  they 
find  that  said  bridge  was  built  originally  in 
conformity  with  the  requisitions  of  the  statute, 
but  said  jury  find  that  at  all  times  since  the 
year  1825, until  the  commencement  of  this  suit, 
there  was  not  an  opening  between  the  center 
arches  of  said  bridge  of  the  width  of  25  feet, 
as  is  alleged  in  the  plea  of  the  said  defendants, 
but  that  at  all  times  since  the  year  1825,  to  the 
commencement  of  this  suit,  said  opening  was 
of  less  width  than  25  feet;  and  as  to  all  the 
other  matters  embraced  in  said  second  issue, 
except  as  to  the  width  of  said  opening,  said 
jury  find  for  the  defendants." 

l/>.  3.  Beardsley.  Atty- Gen.,  for  the  peo- 
ple, contended  that  the  verdict  was,  in  form, 
sufficient.  That  a  jury  cannot  be  compelled  to 
answer  the  whole  of  any  issue  embracing  sev- 
eral particulars ;  they  have  a  right  to  find  a 
special  verdict,  aud  have  done  so  in  this  case, 
answering  to  all  the  questions  in  dispute  upon 
the  second  issue  joined  between  the  parties. 
The  matter  of  the  verdict  was  distinctly  in  is- 
sue: the  defendants  alleged  not  only  that  the 
bridge  was  built  of  certain  dimensions,  but 
that  it  continued  in  the  state  in  which  it  wa« 
built.  The  verdict  finds  that  the  opening  be- 
tween the  center  arches  of  the  width  required 
by  the  Act  had  not  existed  since  1825.  that  IH. 
that  the  diminution  was  owing  to  the  state  of 
the  structure,  and  not  that  it  was  occasioned 
by  a  mere  accidental  or  extraAeous  cause.  It  is 
finding  under  the  charge  of  the  judge  as  to 
WKND.  21. 


the  legal  import  of  the  issue  and  of  the  evi- 
dence requisite  to  support  it.  The  charge  must 
be  presumed  to  have  been  correct  ;  neither 
party  having  excepted  to  it.  If  a  mere  obstruc- 
tion, not  forming  part  of  the  bridge,  and  per- 
mitted to  exist,  were  sufficient  to  contradict 
the  plea,  the  finding  embraces  it — the  jury  say 
the  opening  was  not  25  feet;  but  it  was  con- 
tended by  the  defendants,  and  charged  by  the 
judge,  that  the  opening  was  to  be  measured 
according  to  the  parts  of  the  structure,  that  is, 
the  diminution  must  be  by  something  forming 
part  of  the  bridge,  and  that  a  diminution  by 
*anything  not  part  of  the  bridge  was  [*24O 
not  sufficient  to  contradict  the  plea.  The  ver- 
dict has  negatived  the  fact  that  the  diminution 
was  caused  by  a  mere  temporary  obstruction 
or  nuisance  ;  it  imports  that  it  was  owing  to 
the  state  of  the  struclure.and  that  such  diminu- 
tion had  existed  since  1835  until  suit  brought. 
The  verdict  also  imports  that  the  diminution 
was  material,  if  its  materiality  be  a  proper  sub- 
ject of  inquiry  when  the  statute  has  fixed  the 
minimum, declaring  that  there  shall  be  an  open- 
ing between  the  arches  of  not  less  than  25  feet. 
This,  it  is  contended,  prima  facie  settles  the 
question.  The  statute  having  fixed  the  mini- 
mum, the  smallest  deviation  is  material,  and 
should  be  so  considered  by  the  courts.  If  a  leg- 
islative minimum  may  be'disregarded,  so  may 
a  judicial  minimum;  and  what  is  now  adjudged 
to  be  immaterial,  may  hereafter  be  extended 
by  other  tribunals,  until  at  length  no  opening 
whatever  between  the  arches  will  be  required. 
Should  it,  however,  be  held  that  the  jury  were 
authorized  to  disregard  an  immaterial  devia- 
tion, then  the  legal  presumption  is  that  they 
were  so  instructed  by  the  judge.  In  fact,  he 
did  so  charge  as  to  the  width  of  the  draw, 
which  was  slightly  less  than  12  feet.  The  dimi- 
nution of  the  opening  was  6  feet.  In  short,  the 
verdict  finds  a  violation  of  the  Act.under  which 
the  defendants  claim,  in  a  point  material,  and 
a  continuance  thereof  for  10  years.  No  excuse 
exists  for  this  non-compliance  with  the  Act, 
and  none  is  pretended.  Had  the  bridge  been 
destroyed  by  a  tempest.and  the  defendants  had 
proceeded  to  rebuild  it  with  reasonable  dili- 
gence, and  had  it  not  been  completed  when  the 
information  was  filed,  such  fact  could  and 
would  have  been  pleaded.  So,  if  by  any  other 
natural  cause  beyond  the  prevention  of  man. 
the  piers  of  the  arches  had  slipped  and  ap- 
proached each  other  so  as  to  diminish  the  re- 
quired opening,  it  might  have  been  pit-tided  ; 
but  nothing  of  the  kind  is  pretended.  The  case 
presents  a  clear  inexcusable  violation  of  the 
act,  and  the  defendants  have  forfeited  their 
franchise. 

The  counsel  further  insisted  that  by  diminish- 
ing the  width  of  the  opening  between  the  cen- 
ter arches,  contrary  to  the  minimum  limit,  and 
express  interdiction  of  the  statute  "ere  (*JJ4 1 
ating  the  franchises,  the  defendants  imve  for- 
feited them  by  misuser  and  breach  of  condi- 
tion in  law.  The  franchise  to  build  a  bridge 
over  a  navigable  river  and  to  take  toll  for  pans- 
ing  over  the  same  is  granted  upon  public  con- 
sideration and  for  public  benefit.  It.  therefore, 
imposes  a  clmrtre  upon  the  grantee,  the  per- 
formance of  which  is  an  implied  condition  of 
his  grant.  Com.  1)1*.,  tit.  Toll.  C;  M.  7W- 
futmv.  Pickerngill.  1  T.  R  .  666;  Warringhmv. 
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Monely,  4  Mod.,  319.  The  defendants  in  this 
case,  to  uphold  their  defense  or  title,  must  deny 
that  this  franchise  is  subject  to  a  condition  con 
current  and  continuing,  that  it  shall  conform 
to  the  requirement  which  the  Legislature  have 
seen  proper  to  impose  for  the  public  benefit. 
The  franchise,  was  granted  in  derogation  of 
public  right.  The  language  of  the  Act  is  ex- 
plicit, that  authority  is  given  only  to  build  a 
bridge  of  a  certain  specified  description.  Un- 
less a  bridge  is  built  in  conformity  to  the  orig 
inal  Act,  or  the  Act  amending  that  first  passed 
on  the  subject,  no  right  to  take  toll  or  to  main- 
tain the  bridge  is  given.  The  building  of  the 
bridge  according  to  the  requirements  of  the 
statute,  was  clearly  an  implied  condition,  and 
had  it  been  built" originally,  in  the  state  in 
which  it  has  been  since  1825,  the  franchise  of 
maintaining  it  and  taking  toll,  would  never 
have  vested.  Did  the  condition  that  the  bridge 
should  conform  to  the  statute  terminate  with 
its  original  erection?  All  franchises  founded 
on  promoting  public  convenience,  or  infring- 
ing upon  public  right,  are  subject  to  the  im- 
plied condition  that  they  shall  be  used,  and 
used  in  conformity  to  the  terms  of  the  grant 
by  which  they  are  created  ;  and  nonuser  or 
misuser  are  grounds  of  forfeiture,  Ang.&  Ames 
Corp.,  510,  and  cases  cited  ;  per  Ld.  Holt,  in 
Loiidon  v.  Van  Acre,  271;  "  for  all  franchises 
are  granted  on  condition  that  they  shall  be  only 
executed  according  to  the  grant,  and  if  they 
neglect  to  perform  the  terms,  the  patents  may 
be  repealed  by  set.  fa."  This  was  said,  in  rela- 
tion to  acts  long  subsequent  to  the  creation  of 
the  franchise.  See  8.  C.,1  Ld.  Raym.,  499. 
In  the  same  case  Ld.  Holt  says,  that  the  fact 
that  the  party  is  subject  to  indictment  will  not 
prevent  the  forfeiture  of  the  franchise.  See, 
242*]  also,  Com.  Dig.,  tit.  *Franchise,  G,  3; 
tit.  Condition,  R;  tit.  Liberties,  C,  and  2Inst., 
219,  220.  Indeed,  the  idea  of  a  continuing  con- 
dition is  inseparable  from  that  of  a  franchise 
granted  upon  condition  of  public  service.  The 
protection  of  the  public,  upon  which  is  found- 
ed the  implication  of  a  condition  originally, 
equally  requires  the  implying  of  a  continuing 
condition.  The  position  that  you  may  obtain 
a  franchise  of  this  kind  by  complying  with  the 
requirements  of  the  law  when  you  build  the 
bridge,  and  may  claim  the  right  to  use  such 
franchise,  although  you  alter  the  bridge  the 
next  day,  is  not  warranted  by  any  legal  prin- 
ciple. The  duty  to  build  a  bridge  of  a  certain 
description  implies  an  obligation  that  it  shall 
continue  in  the  form  in  which  it  is  built,  so  far 
as  the  act  of  man  can  insure  it.  Such  is  the 
only  construction  that  can  be  put  upon  the  Act 
granting  the  franchise,  and  such  manifestly 
was  the  understanding  of  it  by  the  counsel  of 
the  defendants  when"  they  interposed  their 
pleas.  They  aver  not  only  that  the  bridge  was 
built  in  conformity  to  the  requirements  of  the 
Act  but  that  the  width  between  the  center  arches 
was,  ever  since  hath  been  and  still  is,  not  less 
than  24  feet;  thus  fully  admitting  that  the  fran- 
chise was  subject  to  a  continuing  condition, 
concurrent  with  the  benefits  to  be  enjoyed  and 
carrying  the  latter  away  with  a  breach  of  the 
condition.  It  is  not  to  be  said  that  the  misuser 
to  forfeit  a  franchise  can  only  be  in  that  which 
disqualifies  the  subject  of  the  franchise  from 
answering  its  direct  object ;  as  if  this  bridge 
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had  been  left  in  an  impassable  state.  That 
would  be  in  the  nature  of  a  nonuser.  A  mis- 
user  ex  m  termini,  implies  using  or  abusing  the 
franchise,  so  as  to  create  some  injury  without 
its  direct  scope  and  purpose,  as  in  this  case. 
Here,  although  a  bridge  sufficient  perhaps  for 
the  accommodation  of  those  passing  over  it 
was  maintained,  the  passage  under  it  was  not 
kept  open  according  to  the  requirements  of  the 
Act,  by  which  the  right  of  navigation  was  in- 
terfered with  contrary  to  the  provisions  of  the 
statute  for  the  protection  of  the  public  in  that 
behalf.  Under  the  pleadings  in  the  case,  the 
Atty-Gen.  was  not  at  liberty  to  show  an  inter- 
ruption to  the  navigation  by  means  of  the  dimi- 
nution in  the  opening  between  the  arches  of 
*the  bridge,  and  nothing,  therefore,  is  f*243 
to  be  inferred  from  the  absence  of  proof  on  the 
subject.  Whatever  the  extent  of  the  rule  of 
law  may  be,  as  to  what  misuser  shall  create  a 
forfeiture  in  acts  done  by  the  holders  of  a  fran- 
chise in  its  use  contrary  to  the  general  laws  of 
the  State,  it  may  be  safely  assumed  that  when 
the  franchise  is  used  contrary  to  the  very  terms 
of  the  statute  creating  it,  transgressing  what  is 
clearly  forbidden,  such  is  a  fatal  misuser.  If 
any  condition  is  implied  in  the  grant  of  a  fran- 
chise, it  must  at  least  be  that  the  requirements 
of  the  grant  itself  shall  not  be  openly  and  pal- 
pably for  a  succession  of  years  violated,  and 
that  without  necessity,  excuse  or  apology.  It 
is  no  answer  to  say  that  the  parties  may  be  pro- 
ceeded against  by  indictment,  if  the  bridge  is 
not  continued  in  the  form  in  which  it  was  origi- 
nally erected;  because  the  same  answer  might 
be  made  if  a  forfeiture  was  sought  for  its  orig- 
inal construction  in  a  form  different  from  that 
prescribed.  If  it  be  argued  that  the  rule  con- 
tended for,  of  a  continuing  condition,  will  op- 
erate harshly,  and  be  of  difficult  application  in 
determining  what  extent  of  deviation  shall 
work  a  forfeiture,  it  is  answered  that  the  courts 
have  nothing  to  do  with  the  harshness  or  diffi- 
culty of  a  rule  of  law.  The  parties  can  always 
guard  against  its  application  by  performing 
their  obligations  ;  and  should  it  happen  that 
meritorious  holders  of  a  franchise  should  be 
ousted  by  a  rigid  rule  of  law,  the  people  hav- 
ing resumed  the  franchise,  the  Legislature 
would  regrant  it  if  required  by  the  principles 
of  equity  and  justice. 

Mr.  G.  Griffin,  for  the  defendants,  insisted 
that  it  was  at  least  doubtful,  whether  in  this 
State  a  quo  warranto  lies  to  take  away  from  an 
individual  a  private  franchise  once  lawfully 
vested  in  him,  on  the  ground  of  subsequent 
misuser.  According  to  the  theory  of  the  En- 
glish law,  as  resting  on  the  dicta  of  elementary 
writers,  and  sometimes  even  of  judges,  it  does 
lie  for  such  a  purpose;  but  even  in  England, 
the  quo  warranto  process  has  never  been  prac- 
tically applied  to  such  a  case.  He  next  con- 
tended that  if  such  was  the  common  law  of 
England,  it  had  not  been  adopted  here:  that 
the  law  of  quo  warranto,  with  us  rested  entire- 
ly upon  statutory  provisions, *and  that  [*244 
the  various  legislative  enactments  existing  upon 
the  subject  did  not  embrace  private  franchises. 
He  argued  that  there  were  good  reasons  why 
they  should  not  be  subject  to  this  process.  If 
the  doctrine  on  the  other  side  was  correct,  a 
turnpike  road  partially  out  of  repair,  a  plank 
of  a  toll  bridge  decayed,  or  a  bar  of  a  railroad 
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track  loose,  would  produce  a  forfeiture  of  the 
franchises  granted  to  individuals,  who,  on  the 
faith  of  the  State,  had  invested  large  sums  of 
money  in  enterprises, by  which  the  public  were  j 
greatly  benefited.  The  slightest  transgression 
and  however  brief  its  continuance,  would  pro 
duce  the  effect,  and  nothing  could  prevent  the 
consequence.  There  is  no  necessity  for  this; 
the  public  may  be  secured  against  the  misuser 
of  private  franchises,  by  remedies  less  severe, 
and  more  congenial  to  the  spirit  of  our  laws. 
The  owners  of  turnpike  roads,  bridges  and 
railroads,  if  in  fault,  may  be  indicted,  fined 
and  imprisoned;  a  mandamus  may  be  issued, 
compelling  the  performance  of  the  incumbent 
duty,  as  was  done  in  Rea  v.  Swan  cfe  Wye  R.  R. 
Co.,  2  Barn.  &  Aid.,  646,  or  a  private  action 
may  be  brought  at  the  suit  of  an  individual 
specially  injured,  and  exemplary  damages  re- 
covered. In  Rex  v.  Ogden,  10  Barn  &  C.,  280, 
Bayley,  /..says:  "There  is  no  instance  of  a 
quo  warranto  information  having  been  granted 
by  leave  of  the  court,  against  persons  assum- 
ing a  franchise  of  a  mere  private  nature,  not 
connected  with  the  public  government."  This 
proposition  seems  to  be  sustained  by  the  cases 
of  Rea  v.  Thatcher,  1  Dowl.  &  R.,  426,  and  Rea 
v.  Justices  of  Herefordshire,  1  Chit.,  709;  see, 
also.  People  v.  HiUsdale  and  Chatham  Turnpike 
Co.,  2  Johns., 190;  and  goes  beyond  what  is 
deemed  necessary  to  contend  for  on  the  part  of 
the  defendants. 

The  counsel  next  insisted  that  the  people 
having  exacted  and  received  a  bond  with  sure- 
ty for  the  building  and  keeping  in  repair  of  the 
bridge,  should  look  to  that  remedy,  and  not 
ask  for  a  forfeiture  of  the  franchise.  A  for- 
feiture for  misuser  is  not  prescribed  in  the  stat- 
ute creating  the  franchise;  if  it  exists,  it  arises 
by  implication  of  law.  The  doctrine  on  the 
other  side  is  that  all  franchises  are  granted  on 
the  implied  condition  that  they  shall  be  duly 
1345*]  executed  according  *to  the  grant,  and 
on  failure  to  perform,  the  franchise  shall  be 
forfeited;  but  the  law  will  not  raise  such  im- 
plication where  the  penalty  is  provided  for  by 
express  stipulation.  It  is  a  settled  rule,  that 
"  an  express  covenant  will  do  away  the  effect 
of  all  implied  covenants."  2  Cai.,  192;  11 
Johns. ,  122.  In  support  of  this  proposition,  the 
counsel  cited  the  case  of  the  Com.  v.  Breed,  4 
Pick.,  460,  which  was  an  information  in  the 
nature  of  &  quo  warranto,  requiring  the  defend- 
ant to  show  by  what  title  he  claimed  a  certain 
bridge.  The  statute  which  authorized  him  to 
build  the  bridge  required  that  he  should  con- 
struct a  draw  for  the  passage  of  vessels  and, 
on  the  approach  of  vessels,  remove  the  same  at 
his  own  expense;  and  in  case  of  any  undue  de- 
tention, he  should  forfeit  a  sum  not  less  than 
$8.  The  jury  found  specially,  and  from  their 
finding  it  would  seem  that  the  removal  of  the 
draw  had  not  in  general  been  well  attended  to. 
The  court,  in  giving  their  opinion.  Hay:  "The 
penalty  for  any  unnecessary  delay  in  raising 
the  draw  is  fixed  by  the  statute;  and  any  neg- 
lect of  this  kind  would  subject  the  owner  to 
this  penalty,  but  would  not  operate  as  a  forfeit- 
ure of  the  franchise." 

The  counsel  next  insisted  that  under  the  Act 
of  Mar.  24.  1795,  John  B  Coles  was  justified 
in  reducing  the  opening  between  the  centre 
arches,  to  a  width  less  than  26  feet.  This  Act 
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authorized  the  width  of  the  bridge  to  be  re- 
duced to  24  feet,  and  the  opening  for  the  pass- 
age of  boats  to  be  reduced  to  8  feet.  If  it  be 
objected  that  this  reduction  was  allowed  only 
on  the  condition  that  a  stone  dam  was  erected, 
it  is  answered,  that  when  this  case  was  before 
this  court  on  demurrer,  it  was  held  by  the 
judges,  that  the  leave  to  reduce  the  width  of 
the  bridge  was  unconditional;  that  the  provis- 
ion relative  to  the  stone  dam  and  lock  was  a 
privilege  given  to  Coles,  and  not  a  duty  im- 
posed upon  him.  and  that  it  was  optional  with 
him  to  avail  himself  of  that  privilege  or  not,  as 
his  interest  might  dictate.  The  reasoning  of 
the  court  on  that  occasion  overrules  tlie  objec- 
tion now  made  on  the  other  side.  If  Coles  had 
an  unqualified  leave  to  reduce  the  width  of  the 
bridge,  he  had  also  an  unqualified  leave  to  re- 
duce the  opening  for  the  *passage  of  f*246 
boats.  Unless,  therefore,  the  verdict  finds  not 
only,  that  there  is  a  diminution,  but  that  the 
extent  of  the  diminution  is  such  as  to  reduce 
the  opening  to  less  than  8  feet,  there  is  no  found- 
ation laid  for  a  forfeiture. 

The  counsel  next  insisted  that  the  verdict 
would  not  authorize  judgment  of  ouster  on  the 
ground  of  the  defective  finding  of  the  jury. 
The  verdict,  he  said,  does  not  state  the  cause 
of  the  diminution  of  the  opening  between  the 
center  arches  of  the  bridge,  nor  the  extant  of 
such  diminution, nor  whether  any  injury  there- 
upon has  resulted  or  is  likely  to  result  to  the 
public,  nor  that  the  obstruction  formed  any 
part  or  parcel  of  the  bridge.  For  aught  that 
appears,  the  diminution  may  have  been  caused 
by  the  act  of  a  stranger,  or  by  the  current  of 
the  river,  or  by  an  earthquake,  and  its  extent 
may  have  been  a  foot,  an  inch,  or  the  breadth 
of  a  hair.  The  counsel  admitted  the  correct- 
ness of  the  rule  as  laid  down  in  4  Cow.,  118,  in 
a  note,  that  "  Where  several  things  are  neces- 
sary to  constitute  a  complete  title  in  the  de- 
fendant, the  Attorney-General  may  take  issue 
on  each,  and  if  any  one  of  the  issues,  on  a  fact 
material  to  the  title,  be  found  against  the  de- 
fendant, there  shall  be  judgment  of  ouster  ;" 
but  insisted  that  the  issue  found  against  the  de- 
fendants here  was  not  on  a  fact  material  to  their 
title.  Had  the  force  of  the  tide  or  any  other 
cause  lessened  the  width  of  the  opening  in  ques- 
tion to  the  extent  of  the  smallest  mathematical 
line,  there  would  have  been  a  diminution  in  the 
opening,  and  the  jury,  under  the  pleadings  in 
the  case,  which  went  far  beyond  what  the  case 
required,  were  bound  to  say  so;  but  their  find- 
ing in  that  respect  is  immaterial,  and  on  an  im- 
material finding  the  court  will  not  pronounce 
judgment  of  ouster.  The  jury  find  a  diminu- 
tion, but  do  not  say  it  is  material  to  the  issue, 
and  the  court  are  asked  to  supply  the  omission 
by  inference.  Now  no  rule  of  law  is  more 
inflexible  than  that  in  giving  judgment  on 
a  special  verdict  (and  the  Ally  Gen.  in  his 
opening  argument  avers  this  to  be  such) ;  the 
court  can  draw  no  inferences;  they  canuot  in- 
tend a  fact  not  expressly  found  by  the  verdict. 
This  rule  is  especially  applicable*  to  penal  ac- 
tions, and  this  is  emphatically  a  penal  action, 
seeking  as  it  does  the  forfeiture  of  a  bridge, 
•worth  probably  $60.000.  In  a  case  of  [*247 
this  kind  all  the  intcndments  of  the  law  are  in 
favor  of  the  defendants.  It  will  intend. where 
the  contrary  does  not  appear,  that  the  tempo- 
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rary  obstruction,  narrowing  the  opening  be- 
tween the  center  arches  of  the  bridge. was  ow- 
ing, not  to  the  unlawful  act  of  the  defendants, 
but  to  some  cause  over  which  they  had  no  con- 
trol ;  that  the  diminution  was  of  a  slight  and 
trivial  nature,  and  not  of  so  aggravated  and 
heinous  a  character  as  to  work  a  forfeiture  ; 
that  the  obstruction  has  been  innoxious  in  its 
effects,  and  has  not  wrought  injury  or  incon- 
venience to  the  public;  that  the  obstruction  did 
not  form  a  part  and  parcel  of  the  bridge,  but 
that  it  was  something  adventitious,  collateral 
and  extraneous.and  the  intendment  of  the  court 
in  favor  of  the  defendants  will  be  strengthened 
bv  the  consideration,  that  the  obstruction, such 
as  it  was,  remained  for  ten  long  years  without 
eliciting  any  complaint.  The  counsel  for  the 
people  put  forth  the  proposition,  that  any  re- 
duction of  the  opening  to  less  than  25  feet, how- 
ever trivial  such  reduction  might  be,  works  a 
forfeiture  of  the  franchise.  The  verdict  finds 
a  diminution,  but  not  the  extent  thereof  ;  it 
does  not  find  a  foot,  an  inch,  or  any  degree  of 
diminution  beyond  the  most  attenuated  line 
that  the  imagination  can  portray,  and  the  law 
can  find  nothing  beyond  it  in  the  verdict.  Can 
it  be  that  this  evanescent  shade  of  diminution, 
in  a  thing  collateral  to  the  main  subject,  has 
wrought  a  forfeiture  of  the  bridge?  The  argu- 
ment of  the  counsel  is  founded  on  the  assumed 
rule  that  every  franchise  is  held  upon  condi- 
tion, and  in  case  of  neglect  by  the  grantee 
to  perform  the  condition,  the  franchise  may 
be  repealed.  This  is  a  rule  of  the  common 
law,  and  if  it  applies  to  the  statutes  under 
which  the  franchise  here  is  held,  it  is  by  virt- 
ue of  the  force  of  the  common  law,  as  those 
statutes  are  wholly  silent  as  to  any  forfeiture 
incident  to  the  breach  of  any  condition.  It 
is  therefore  a  condition  implied  by  the  com- 
mon law.  Now  whenever  the  common  law 
implies  a  condition. and  especially  where  it  at- 
taches the  penalty  of  forfeiture  to  the  breach, 
it  exacts  only  a  substantial  and  reasonable  per- 
formance. The  common  law  is  the  fruitful 
mother  of  a  large  family  of  implied  conditions, 
248*]  and  *she  deals  towards  them  with  a 
mother's  hand  and  a  mother's  heart.  She  does 
not  put  on  her  magnifying  glasses  to  detect 
some  fractional,  minute,  and  scarcely  percept- 
ible infringement  of  the  latter;  she  imposes  the 
penalty  of  forfeiture  only  where  there  has  been 
a  blamable,  palpable  and  substantial  violation 
of  the  spirit  of  the  condition. 

The  Attorney- General,  in  reply,  remarked, 
that  two  of  the  principal  grounds  relied  on  in 
the  argument  on  the  other  side,  appear  to  have 
been  suggested  to  the  minds  of  counsel  since 
the  decision  of  the  demurrers  and  the  trial  of 
the  issues  of  fact  in  this  cause.  If  a  quo  war- 
ranto  would  not  lie  in  a  case  of  this  kind,  and 
if  recourse  to  the  bond  with  surety  given  by 
John  B.  Coles  was  the  only  remedy  existing  for 
a  misuser  of  the  franchise,  it  is  passing  strange 
that  those  grounds  of  defense  should  not  have 
been  urged  originally  instead  of  putting  in  volu- 
minous pleas,  to  show  a  strict  conformity  with 
the  terms  of  the  Act  by  which  the  franchise 
was  granted,  if  the  counsel  had  any  confidence 
in  them  ;  and  it  was  equally  strange  that  the 
discovery,  that  an  opening  of  only  8  feet  be- 
tween the  center  arches  of  the  bridge  is  all  that 
can  be  required,  should  not  have  been  made  un- 
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til  now.  But  to  proceed  to  the  reply:  the  coun- 
sel calls  this  a  private  franchise.  It  is  not  a 
private  franchise.  When  a  franchise  confers 
only  individual  privileges,  then  it  is  private  ; 
but  when  it  affects  public  rights,  it  is  a  public 
franchise.  In  cases  of  private  privileges  in  the 
nature  of  a  franchise,  the  government  alone 
can  interfere;  but  where  public  rights  are 
trenched  upon  by  a  franchise.every  citizen  has 
an  interest,  and  may  become  a  relator,  in  the 
name  of  the  people,  on  leave  obtained  from  the 
court.  That  a  quo  warrantovi\\\  not  lie  in  the 
latter  case,  is  not  and  cannot  be  argued  with 
any  show  of  reason;  for  if  a  quo  warranio  does- 
not  lie  in  such  cases,  then  every  franchise  though 
by  the  terms  of  the  grant  conditional, is, in  fact, 
unconditional, although  the  holders  of  the  fran- 
chise are  guilty  of  the  most  palpable  acts  of 
misuser — there  being  no  other  mode  of  pro- 
ceeding than  by  quo  warranio,  by  which  the 
persons  holding  the  franchise  can  be  tried.  This 
remedy  is  part  of  the  common  law  of  the  State, 
and  was  not  originated  by*statute;  all  [*ii4O 
the  statutes  treat  it  as  an  existing  remedy,  and 
only  profess  to  regulate  the  practice  in  respect 
to  it. 

The  process  of  quo  warrantors  a  useful,  nec- 
essary and  indispensable  process;  nor  is  there 
anything  alarming  in  ii.  A  mere  accidental  or 
trifling  departure  from  the  terms  of  the  grant, 
if  remedied  as  soon  as  discovered, does  not  cre- 
ate a  forfeiture,  and  if  properly  pleaded,  the 
law  would  so  pronounce  it;  but  how  does  that 
apply  to  a  continued  violation,  as  in  this  case, 
of  10  years.  Nor  is  there  any  force  in  tie  ar- 
gument that  the  only  remedy  for  a  misuser  was 
to  prosecute  the  bond  given  by  Mr.  Coles.  The 
bond  is  conditioned  as  well  for  the  erection  of 
the  bridge  as  for  the  keeping  of  it  in  repair 
after  its  erection;  and  if  the  grounds  assumed 
by  the  counsel  for  the  defendants  be  correct,  a 
quo  warranto  could  not  have  been  brought  for 
nonuser  had  the  bridge  never  been  erected,  or 
been  erected  in  a  manner  entirely  different  from 
the  requirements  of  the  Act.  The  permission 
to  erect  a  lock  of  the  width  of  only  8  feet,  given- 
by  the  Act  of  1795,  cannot  help  the  defendant. 
That  permission  was  given  in  case  Mr.  Coles 
erected  a  stone  dam ;  such  dam  was  never  erect- 
ed and,  consequently,  the  lock  fell  with  it.  The 
Legislature  may  have  supposed  that  the  dam 
would  have  rendered  the  navigation  of  the  river 
a  still  water  navigation,  which  would  have 
made  an  opening  of  24  feet  unnecessary  and, 
therefore,  authorized  a  lock  of  only  8  feet;  but 
whatever  may  have  been  the  views  of  the  Leg- 
islature, the  dam  not  having  been  built,  there 
was  no  pretense  for  reducing  the  opening  to 
any  number  of  feet  less  than  24.  As  to  the  suf- 
ficiency of  the  verdict  to  enable  the  court  to 
pronounce  judgment,  the  counsel  referred  to- 
his  opening  argument. 

By  the  Court,  Nelson,  Oh.  J.  That  the  rem- 
edy here  sought  for  the  grievance  complained 
of  is  the  appropriate  one, cannot  be  doubted  in 
this  court,  after  the  cases  already  decided.  15- 
Johns.,  358;  6  Cow.,  126,  211,  217;  5  Wend., 
211;  15  Id.,  113. 

This  is  not  a  private  franchise,  coming  with- 
in the  reason  of  the  rule  which  has  influenced 
the  English  courts  not  to  'interfere  [*2oO- 
with  it  by  writ  of  quo  warranto,  on  the  rela- 
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tion  of  a  private  party,  2  Ld.  Raym.,  1409;  S. 
C.,  Sir.,  637;  Cas.  t.  Hardw.,  247;  15  Johns., 
389;  4  Cow.,  104,  ».,  and  cases  cited;  Willcock, 
Corp.,  457,  459;  but  one  of  a  public  nature,  in 
which  the  community  at  large  are  essentially 
interested.  Our  statute  is  broader  than  the 
Statute  of  Anne,  both  as  to  the  officers  and 
franchises,  in  respect  to  which  the  remedy  may 
be  thus  applied,  2  R.  S.,  582,  sec.  28:  1  R.  L. 
of  1813,  p.  108,  sec.  4;  9  Anne,  ch.  20,  sec.  4; 
and  the  writ  has  often  been  allowed  in  England 
in  analogous  cases,  on  the  application  of  the 
crown  officer 'or  Atty-Gen.  Rex  v.  Nichol- 
son, 1  Sir. ,  299  ;  Rex  v.  Badcock,  cited  in  6 
6  East,  359;  Rex  v.  Clarke,  1  Id.,  43;  and  see 
Willcock,  Corp.,  454,  457.  The  cases  in  this 
court,  above  referred  to,  will  also  show  that 
the  remedy  is  equally  as  appropriate  where  the 
franchise  has  become  forfeited  by  nonuser  or 
misuser,  as  in  the  case  of  an  original  usurpa- 
tion. 

The  above  view  may  be  considered  an  an- 
swer also  to  the  second  ground  taken  against 
judgment  of  ouster,  namely:  that  a  private 
franchise  cannot  be  forfeited  by  this  process, 
where  the  people  have  required  a  bond  with 
surety,  conditioned,  that  the  subject  of  the 
grant  be  made,  and  maintained  according  to 
us  terms;  for  I  do  not  understand  the  learned 
counsel  to  put  forth  the  position  as  tenable 
where  the  franchise  is  deemed  a  public  one. 
Be  this,  however,  as  it  may,  I  am  satisfied  it 
Is  not  maintainable  in  either  case.  The  bond 
is  but  a  cumulative  security  to  the  public  that 
the  conditions  of  the  statute  will  be  faithfully 
observed.  There  is  nothing  in  its  enactments 
negativing  this  well  defined  and  clearly  under- 
stood common  law  remedy,  and  as  has  been 
well  remarked  by  the  Atty-Gen.,  if  the  posi- 
tion of  the  counsel  be  sound  in  respect  to  the 
claim  of  forfeiture  for  misuser,  it  must  be 
equally  so  as  to  that  arising  from  nonuser,  the 
condition  of  personal  security  comprehending 
each.  The  consequence  would  be,  that  the 
exclusive  privilege  of  erecting  a  bridge  over 
the  Harlem  River  to  Morrisama,  whether  the 
bridge  be  erected  or  not,  might  continue  vested 
in  Morris  and  his  assigns  for  the  60  years,  on 
251*]  their  'submitting  to  a  forfeiture  of  the 
penalty  of  the  bond.  It  would  require  a  very 
clear  and  distinct  provision  in  the  statute  to 
justify  the  conclusion  that  such  was  the  intent 
of  the  Legislature.  It  should  be  remarked  also, 
that  the  course  of  pleading  by  the  defendants 
has  in  effect  conceded  to  the  people  the  ground 
DOW  sought  to  be  occupied  by  the  counsel  in 
both  the  points  above  noticed. 

Equally  unavailing  is  the  attempt  to  prevent 
judgment  of  ouster,  on  the  ground  of  author- 
ity, to  reduce  the  opening  between  the  center 
arches  to  a  width  less  than  25  feet  under  the 
Act  of  1795.  Though  the  width  of  the  bridge 
was  reduced  by  that  Act  from  80  to  not  less 
than  25  feet,  its  dimensions  in  every  other  re- 
spect are  left  a*  prescribed  in  the  original  grant 
by  the  Act  of  1790.  If  the  stone  foundation 
bad  been  built  according  to  the  former  statute, 
the  lockage  through  need  have  been  only  8 
feet  in  width;  but  then,  very  particular  pro- 
vision was  made  to  facilitate  the  passage  of 
boats  without  unnecessary  delay,  and  suitable 
penalties  were  prescribed  In  case  of  neglect. 
Neither  Coles  nor  his  assignees,  however,  have 
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availed  themselves  of  the  privileges  of  the  Act 
of  1795.  The  foundation  dam  and  lock  have 
never  been  constructed.  The  defendants.there- 
fore,  can  set  up  no  rights  under  it.  For  this 
reason  they  have  been  forced  to  fall  back  upon 
the  Act  of  1790,  as  their  defense  against  the 
charge  of  usurpation;  and  to  maintain  them- 
selves, they  must  show,  at  least,  a  substantial 
compliance  with  its  conditions.  They  cannot 
modify  it  by  a  statute,  the  provisions  and  priv- 
ileges of  which  have  long  since  been  forfeited. 

The  only  remaining  position,  and  it  may  be 
said  the  only  one  in  the  case  but  what  had  been 
already  virtually  disposed  of  by  the  pleadings 
themselves,  arises  upon  the  form  and  effect  of 
the  verdict.  It  finds  the  bridge  to  have  been 
originally  built  in  conformity  to  the  requisi- 
tion of  the  statute;  but  that  since  1825,  and 
until  the  commencement  of  this  proceeding, 
there  has  not  been  an  opening  between  the 
center  arches  of  the  width  of  25  feet,  as  al- 
leged in  the  plea,  and  that  during  all  this  time 
the  opening  has  been  of  less  width  than  25 
feet.  The  grounds  taken  by*thecoun-  [*252 
sel  for  the  defendants,  in  respect  to  the  ver- 
dict, are,  that  for  aught  appearing  to  the  con- 
trary upon  the  face  of  the  verdict,  the  variation 
from  the  statutory  regulations  may  have  been 
trifling;  it  may  have  been  occasioned  by  ob- 
structions wholly  disconnected  with  the  con- 
struction of  the  bridge,  or  by  third  persons; 
and  that  the  verdict  does  not  show  that  the 
public  have  by  means  thereof  sustained,  or  are 
likely  to  sustain,  any  inconvenience.  There 
are,  I  think,  without  regarding  separately  the 
grounds  thus  assumed,  two  conclusive  answers 
to  them:  1.  The  defendants  held  the  affirma- 
tive, and  were  bound  to  maintain  their  plea  of 
title  generally,  to  the  franchise,  either  by  the 
concession  of  the  Atty-Gen.,  by  proof,  or  in 
some  other  way;  they  must,  therefore,  neces- 
sarily show  the  width  between  the  arches  to 
be  according  to  the  requisition  of  the  statute, 
or  set  up  a  legal  excuse  for  an  v  departure  there 
from.  If  compelled  to  admit  a  substantial  de- 
parture, they  should  have  put  the  justification 
upon  the  record,  and  brought  it  before  the 
court:  and  in  that  way  obtained  their  judgment 
directly  upon  it.  After  having  put  themselves 
upon  the  ground  of  exact  and  literal  conform- 
ity, upon  which  issue  has  been  taken,  a  most 
material  one,  and  which  issue  is  found  against 
them,  with  what  propriety  can  they  come  in 
and  say,  true  we  have  not  performed  the  con- 
dition of  our  grant  as  found  by  the  jury,  but, 
perhaps,  we  had  a  legal  excuse  for  the  neglect 
or  omission?  Thus,  litigating  the  charge  of 
exercising  the  franchise  without  warrant  upon 
one  ground,  and  after  having  failed,  calling 
upon  the  court  to  justify  them  upon  another 
and  distinct  one,  and  that,  too,  founded  alto- 
gether upon  presumption. 

But  2.  Assuming  an  excuse  for  the  diminu- 
tion of  the  opening  to  be  available  under  the 
pleadings,  it  being  involved  in  the  issue,  and 
the  subject  of  litigation  on  the  trial,  the  ver- 
dict for  the  people,  under  the  charts  and  di- 
rection of  the  court,  necessarily  negatives  the 
existence  of  any  excuse.  No  objection  is  taken 
to  the  ruling  of  the  judge  in  respect  to  the  evi- 
dence offered,  or  to  his  instructions  to  the 
jury;  we  must  assume,  therefore,  that  the  de- 
fendants have  had  the  full  benefit  of  any  ex- 
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253*]  planations  or  excuse  in  their  *power  to 
offer,  within  the  issue,  and  had  it  been  such  as 
would  have  made  out  a  justification  in  judg- 
ment of  law,  that  the  verdict  would  have  been 
in  their  favor.  If  the  judge  excluded  com- 
petent evidence  in  relation  to  the  excuse,  or 
misdirected  the  jury  upon  the  point,  or  if  the 
verdict  be  against  the  weight  of  the  evidence, 
the  defendants  should  have  sought  a  correc- 
tion in  the  usual  way,  by  a  case  or  bill  of  ex- 
ceptions. 

This  is  not  a  special  verdict  in  the  technical 
sense  of  the  term,  but  a  direct  finding  of  the 
issue  for  the  people.  A  special  verdict  pre- 
sents a  statement  of  the  facts  proved,  referring 
the  conclusion  of  law  to  the  court,  and  con- 
cluding conditionally  for  the  plaintiff  or  de- 
fendant, as  the  court  may  be  of  opinion  upon 
the  whole  matter. 

Without  pursuing  the  inquiry  further,  1  am 
of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment of  ouster.  2  R.  S.,  588,  sec.  48. 

Reversed— 23  Wend.,  537. 

Cited  in-47  N.  Y.,  594 ;  55  N.  Y.,  529. 


KING  v.  DUNN. 

Trespass — Pleading — Death  of  Plaintiff  in  Er- 
ror Pending  Writ  of  Error — Practice. 

In  trespass  qucere  dausumfregit,where  the  plaint- 
iff declares  setting:  out  the  close  with  abuttals,  it  is 
not  necessary  that  he  should,  on  the  trial,  show  ti- 
tle to  every  part  of  it;  it  is  enough  if  he  show  title  to 
that  part  of  the  close  in  which  the  trespass  was  com- 
mitted. 

Where  a  plaintiff  in  error  dies  pending  a  writ  of 
error,  judgment  of  affirmance  or  reversal  will  be  di- 
rected to  be  entered  as  of  a  term  when  he  was  alive, 
nunc  pro  tune. 

Citations-11  East,  51 ;  5  B.  &  Aid.,  395 ;  16  Wend., 
#63. 

ERROR  from  the  Washington  C.  P.  King 
sued  Dunn  in  the  court  below  for  break- 
ing and  entering  his  close,  situate  in  the  Town 
of  Argyle,  and  cutting  and  carrying  away 
trees.  The  declaration  contained  two  counts. 
The  first  count  set  out  the  boundaries  of  the 
close  as  follows:  "bounded  on  the  west  by 
lands  owned  or  possessed  by  James  Shannon, 
on  the  south  by  lands,  etc.,"  giving  the  name 
of  the  owner  or  occupant  on  each  of  the  four 
sides.  The  second  count  was  general,  giving 
no  boundary.  The  defendant  pleaded  first.not 
guilty  to  the  whole  declaration,  and  then  a  spe- 
cial plea  of  liberum  tenementum  to  each  count; 
254*]  *to  which  the  plaintiff  replied,  taking 
issue.  On  tha  trial  it  appeared  that  the  plaint- 
iff and  defendant  severally  owned  lands  in  the 
Town  of  Argyle.  The  close  described  in  the 
first  count  contained  150  acres  of  land, of  which 
the  plaintiff  owned  all  but  a  piece  containing 
25  acres  in  the  northwest  corner  thereof,  which 
belonged  to  Ransom  Stiles.  The  trespass  was 
committed  on  the  plaintiff's  lands  near  the 
northeast  corner  of  the  close  described  in  the 
declaration.  The  defendant  moved  fora  non- 
suit, insisting  that  the  plaintiff  could  not  re- 
cover under  either  count;  not  under  the  second, 
because  the  defendant  had  proved  that  he 
owned  land  in  the  Town  of  Argyle  ;  and  not 
under  the  first  count,  because  it  misdescribed 
the  close.  The  court  decided  that  the  plaint- 
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iff  could  not  recover  under  either  count.  The 
plaintiff  then  asked  leave  to  amend  the  first 
count  by  describing  the  close  as  bounded  on 
the  northwest  by  the  land  of  Stiles.  The  court 
decided  that  it  had  no  power  to  grant  the  amend- 
ment,and  nonsuited  the  plaintiff.  He  excepted, 
and  now  brings  error. 

Mr.  8.  Stevens,  for  plaintiff  in  error. 

Messrs.  Allen  and  Blair,  for  defendant  in 
error. 

By  the  Court,  Bronson, «/.  The  defendant 
maintained  his  plea  of  liberum  Uenementum  to 
the  second  count,  by  proving  that  he  badlands 
in  the  Town  of  Argyle, where  the  trespass  was 
alleged  to  have  been  committed.  If  the  plaint- 
iff wished  to  avoid  this  consequence,  he  should 
either  have  described  the  close  in  the  count, 
or  have  new  assigned  setting  out  the  abuttals. 

But  the  plaintiff  was,  I  think,  entitled  to  a 
verdict  on  the  first  count,  notwithstanding  the 
fact  that  a  small  part  of  the  close  described  in 
the  count  was  not  owned  by  him,  but  by  a 
stranger.  The  court  below  erred  in  treating 
this  as  a  question  of  variance.  There  was  just 
such  a  close  or  parcel  of  land  as  the  declaration 
described;  and  the  true  question  on  the  plead- 
ings was  whether  the  plaintiff  was  bound  to 
prove  title  to  every  part  of  the  close.  It  was 
*enough  that  he  showed  title  to  that  [*255 
part  of  the  close  in  which  the  trespass  was 
committed.  And  so,  too,  of  the  defendant,  al- 
though he  pleaded  that  the  whole  close  was  his 
soil  and  freehold,  he  would  have  been  entitled 
to  a  verdict  on  showing  that  he  owned  the  part 
where  the  trespass  was  committed.  Stevens  v. 
Whistler,  11  East,  51  ;  Tapley  v.  Wainright,  5 
B.  &  Ad.,  395;  Rich  v.  Rich,  16  Wend.,  063. 

As  the  plaintiff  has  died  pending  the  writ  of 
error,  the  judgment  of  reversal  may  be  entered 
nunc  pro  tune  as  of  January  Term,  1836,  when 
the  plaintiff  was  alive. 

Judgment  reversed. 

Cited  in-5  Denio,  301;  11  N.  Y.,  425;  6  Barb.,  523;  6 
Am.  Rep.,  530  (49  N.  H.,  393). 


EDDY  &  AMES  t».  ST ANTON. 

Negotiable  Paper — Transfer  of— Guaranty  of 
Collection  by  Due  Process  of  Law — Holder  must 
Attempt  Collection — Costs — Laches  of  Holder 
— Pleading — Issues  of  Law  and  Fact — Prac- 
tice. 

Where  a  note  against  a  third  person  is  sold  and 
transferred,  and  the  transf erer  engages  to  repay  the 
sum  paid  for  the  note  by  the  transferee,  in  case  the 
same  cannot  be  collected  of  the  maker  by  due 
course  of  law,  it  is  no  excuse  for  a  neglect  to  at- 
tempt the  collection,  that  the  maker  of  the  note  was 
insolvent,  where  by  the  terms  of  the  agreement  the 
transf  erer  is  bound  to  pay  the  costs  of  any  attempt 
to  collect. 

Nor  is  it  any  excuse  for  not  attempting  the  collec- 
tion, that  31  months  after  the  transfer,  the  trans- 
ferer  gave  notice  to  the  transferee  that  he  would 
not  be  liable  for  costs  which  might  be  incurred  in 
any  attempt  to  collect  the  note,  it  being  past  matu- 
rity at  the  time  of  the  transfer ;  the  transferee  in 
such  case  being  chargeable  with  laches. 

Even  a  release  to  prosecute  given  at  so  late  a  day, 
will  not  help  the  transferee. 

A  plea,  to  a  count  for  money  had  and  received, 
laying  the  indebtedness  at  $800,that  the  money  thus 
alleged  to  be  received  was  paid  by  the  plaintiff  to 
the  defendant  as  the  consideration  of  a  note  of 
8512.39,  transferred  by  the  latter  to  the  former,  is 
not  a  good  answer  to  the  count  where  no  fraud  is 
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alleged,  where  the  transaction  is  not  alleged  to  have 
been  usurious,  and  where,  by  the  terms  of  the  con- 
tract, the  defendants  assumed  the  hazard  of  the  ex- 
pense of  collection. 

Where  there  are  issues  of  law  and  of  fact,  and  the 
plaintiff  proceeds  to  the  trial  of  the  issues  of  fact 
before  disposing  of  the  issues  of  law,  and  the  issues 
of  fact  are  found  against  him,  and  the  issues  of  law 
are  also  subsequently  decided  against  him,  leave  to 
amend  will  not  be  granted  to  him. 

Citations— 6  Cow.,  824;  1  Wend.,  457;  19  Johns.,  69, 
71,  7:2;  1  Cow.,  98;  4  Cow.,  173;  11  Wend.,  100;  18  Johns., 
28, 30;  6  Wend.,  438. 

TV  EMURRER  to  declaration, etc.  The  piaint- 
U  iffs  declared  in  aswmpsil.ih&l  July  22,1833, 
25tt*]  the  defendants,  for  the  *consideration 
of  $587.60,  paid  to  them,  sold  and  transferred 
to  the  plaintiffs  a  note  made  by  one  Daniel 
Simmons,  dated  Dec.  15, 1832,  for  582.39,pay- 
able  6  months  after  date  to  the  order  of  the  de- 
fendants ;  and  that  the  defendants  agreed  in 
case  the  plaintiffs  could  not  set  off  the  note  in 
payment  of  any  balance  that  might  be  due  from 
them  to  Simmons  on  settlement  of  their  ac- 
counts with  him,  or  collect  the  same  in  some 
other  way  or  due  course  of  law,  that  they  would 
repay  to  the  plaintiffs  the  said  sum  of  $587.60, 
and  the  interest  thereof  from  July  22,  1833, 
and  also  all  costs  which  the  plaintiffs  should 
pay  or  be  liable  to  pay  by  reason  of  any  pros- 
ecution of  the  note,  or  attempt  to  set  off  the 
same.  The  plaintiffs  then  aver,  that  Sep.  1, 
1833,  and  at  divers  times  since.they  attempted 
and  made  all  the  efforts  in  their  power  to  set 
off  the  note  in  the  payment  of  a  balance  due  to 
Simmons, and  to  collect  the  same  in  some  other 
way,  but  were  unable  so  to  do  ;  and  thus  fail- 
ing' to  set  off  or  collect  the  note,  they  were  de- 
sirous to  prosecute  Simmons, and  to  collect  the 
same  by  due  course  of  law,  and  would  have 
done  so,  but  that  at  the  time  of  the  transfer  of 
the  note  to  them,  at  all  times  thereafter.and  at 
the  time  of  declaring,  Simmons  was  insolvent, 
and  entirely  unable  to  pay  the  note  or  any  part 
thereof,  whereof  the  defendants  had  notice.  By 
means  whereof  the  defendants  became  liable  to 
pay,  etc.;  and  being  liable,  promised  to  pay, 
<•:••.  The  second  count  is  similar  to  the  first, 
except  that  it  contains  an  additional  averment 
that.  Feb.  18,1836,  the  defendants  released  and 
discharged  the  plaintiffs  from  the  obligation, if 
any  they  were  under,  to  prosecute  Simmons 
upon  the  note.to  collect  the  same  by  due  course 
of  law,  and  that  the  defendants  then  and  there 
refused  to  pay,  or  become  liable  to  pay, any  ex- 
penses upon  any  suit  which  the  plaintiffs  should 
prosecute  against  Simmons  upon  the  note  trans- 
ferred to  them.  By  means,  etc.,  the  defend- 
ants became  liable,  etc.  The  declaration  also 
contained  a  third  count  for  money  lent,  money 
hail  and  received. etc.,  laying  the  indebtedness 
at  $800. 

The  defendants  demurred  to  the  tir-t  and 
MOnnd  counts,  and  to  the  third  count  pleaded: 
257*]  1.  Nonauumprit;  2.  That  *the plaint- 
iffs ought  not  to  have  or  maintain  their  action, 
because  the  money  in  the  third  count  mentioned 
wa«  paid  to  the  defendants  by  the  plaintiffs  for 
a  note  of  $582.89.  setting  forth  the  note  de- 
scrilxjd  in  the  first  count  of  the  declaration, 
wherefore  they  pray  judgment,  etc. ;  and  8. 
They  put  in  a  plea  like  the  second,  except  that 
the  terms  upon  which  the  note  was  transferred 
are  set  forth,  and  it  is  then  averred  that  Jan. 
1,1836, the  plaintiffs  did  set  off  the  note  against 
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a  demand  which  Simmons  had  against  them, 
concluding  with  a  verification,  and  prayer  of 
judgment. 

To  the  second  plea  the  plaintiffs  replied,  ad- 
mitting that  they  paid  a  large  sum  of  money 
for  the  note  of  Simmons,  here  stated  at  $587.60 
and  then,  after  setting  forth  the  terms  of  the 
transfer  of  the  note  as  already  repeatedly  stat- 
ed, avered  that  Jan.  1,  1836,  they  attempted  to 
effect  a  settlement  of  accounts  with  Simmons, 
but  were  unable  to  do  so;  that  at  the  time  of 
the  transfer  of  the  note  to  them  Simmons  was 
insolvent,  and  had  so  remained  ever  since;  that 
Feb.  18,  1836,  the  defendants  gave  notice  to 
the  plaintiffs  that  they  would  not  pay  any  ex- 
pense of  any  suit  against  Simmons, or  any  costs 
which  should  be  made  in  attempting  to  collect 
the  note,  and  required  the  plaintiffs  to  abstain 
from  the  commencement  of  any  suit  or  pro- 
ceeding for  the  collection  of  the  note,  and  this, 
etc,  wherefore,  etc.  To  the  third  plea  there 
was  a  similar  replication.  The  defendants  de- 
murred to  the  replications. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  J.  Holmes,  for  plaintiffs. 

By  the  Court,  Co-wen,  J.  The  special  counts 
in  the  declaration  and  the  replications  all  set 
up  substantially  the  same  ground  of  action. 
The  defendants  cannot  be  made  liable  till  the 
three  conditions  precedent  are  shown  to  be 
fulfilled  or  executed.  Taylor  v.  Bullen,  6  Cow., 
624;  Cumpston  v.  McNair,  1  Wend.,  457.  If 
the  plaintiffs  could  collect  the  note  by  setting 
it  off  against  what  they  *owed  Sim-  f*258 
mons,  or  by  voluntary  payment  by  him,  or  by 
due  course  of  law,  they  have  no  claim.  It  was 
incumbent  on  them  to  use  due  diligence  in  the 
pursuit  of  all  these  methods  before  they  could 
resort  to  the  defendants.  On  Simmons  refus- 
ing to  pay  or  set  off,  he  was  compellable  by 
suit,  which  the  plaintiffs  were  bound  to  show 
they  had  brought  in  due  season,  and  failed 
without  any  fault  of  their  own.  Moakley  v. 
Rigg*.  19  Johns..  69;  Kics  v.  Tifft,  1  Cow.,  98; 
Thoma*  v.  Woods,  4  Id.,  178.  This  they  should 
have  shown,  with  times  and  other  particulars, 
such  as  the  law  would  recognize  as  due  dili- 
gence. In  that  they  have  altogether  failed. 

No  adequate  excuse  for  the  failure  is  shown. 
The  insolvency  of  Simmons  was  no  excuse, 
Moakley  v.  Rigg*,  19  Johns.,  71,  72,  especially 
in  a  case  like  this,  of  set-off,  and  wherein  the 
defendants  bad  agreed  to  bear  the  expense. 
Thoma*  v.  Wood*,  4  Cow.,  178;  Taylor  v.  Bul- 
len, 6  Id.,  624.  The  case  of  Morri*  v.  Wads- 
worth,  11  Wend.,  100,  does  not  apply;  the  de- 
fendants could  not  escape  the  stipulated  ex- 
pense by  the  refusal  to  pay  it,  according  to  the 
agreement;  nor  would  such  a  refusal  and  a 
prohibition  to  prosecute,  work  a  rescission  of 
the  contract,  and  thisespcrially  so  late  as  1836. 

The  releasing  of  the  plaintiffs  from  all  obli- 
gation to  prosecute  was  a  non  ntqiiitur.  It  did 
not  per  He  make  the  defendants  liable,  even  ad 
mitting  that  it  had  been  the  day  after  the  note 
was  sold.  It  might  well  dispense  with  one  of 
the  condition*  in  such  case,  viz. :  a  prosecution 
by  the  plaintiffs;  but  they  might  still  have  had 
ample  means  of  set  off  by  way  of  defense 
against  a  suit  by  summons.  The  want  of  such 
means  without  their  own  fault  is  not  shown. 
It  is  merely  said  they  were  unable  to  set  off; 
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but  that  might  have  been  by  their  own  fault. 
It  is  sufficient,  however,  to  say  that  the  con- 
ditions were  all  gone  by  laches,  for  aught  that 
appears,  before  the  release  was  given.  Indeed, 
taking  the  dates  given  by  the  plaintiffs,  laches 
appear  affirmatively  on  their  own  showing. 

The  plaintiff's  counsel,  however,  insists  that 
the  pleas  are  bad  in  substance.  They  are  un- 
259*J  doubtedly  so  in  form,  as  *amounting 
to  the  general  issue;  but  that  is  an  objection 
which  should  have  been  raised  by  special  de- 
murrer. It  is  supposed  that  the  balance  of  the 
$800,  beyond  the  face  of  the  note,  appears  by 
the  second  plea  to  be  recoverable  under  the 
money  counts  as  money  had  and  received,  in- 
asmuch as  it  was  unconscientious  to  receive 
$800  for  $587.60.  That  we  cannot  infer.  The 
note  might  have  been  a  very  valuable  purchase 
to  the  plaintiffs,  and  worth  much  more  than 
its  face.  They  are  averred  voluntarily  to  have 
agreed  to  pay  that  sum,  and  nothing  uncon- 
scientious appears  or  is  to  be  implied.  If  there 
was  any  such  thing,  it  should  have  been  shown 
by  the  replication.  Neither  ignorance  nor  mis- 
take nor  fraud  is  to  be  implied.  The  payment 
of  such  a  balance  would  come  nearest  to  usury 
and  for  an  excess  usuriously  paid,  an  action 
for  money  had  and  received,  would  lie;  but 
here  is  no  loan,  no  forbearance  shown;  and  if 
a  man  will  give  $800  for  $500,  voluntarily, 
there  is  no  principle  on  which  it  can  be  recov- 
ered back.  It  is  valid  as  a  gift.  It  may  be 
added,  that  the  defendants  here  undertook  for 
expenses  which  might  have  been  very  consid- 
erable, and  might  call  perhaps,  eventually,  for 
a  payment  of  more  than  the  face  of  the  note. 

It  is  insisted  that  the  third  plea  is  bad,  be- 
cause it  answers  as  to  only  part  of  the  $800  of 
the  third  count.  It  alleges  that  the  plaintiffs 
paid  the  $800  as  in  the  second  plea,  but  adds 
that  in  consideration  of  $587.60  paid  for  the 
note,  the  defendants  agreed  as  in  that  plea  set 
forth.  There  may  not  be  enough  in  the  addi- 
tional matter  to  cover  the  whole  $800  in  the 
third  count;  but,  for  aught  I  see,  the  previous 
matter  is  as  full  as  the  second  plea.  Rejecting 
the  special  addition,  as  I  think  we  may,  the 
plea  is  then  valid  in  substance;  and  however  it 
may  fail  in  form,  there  is  no  special  demurrer 
to  reach  the  defect. 

There  must  be  judgment  for  the  defendants 
on  all  the  demurrers,  without  leave  to  the 
plaintiffs  to  amend;  the  cause  having  been 
tried  on  a  plea  of  non  assumpnit,  and  a  verdict 
rendered  for  the  defendants.  Hallettv.  Holmes, 
18  Johns.,  28,  30;  Cleveland*.  Rogers,  6  Wend., 
438. 

Judgment  accordingly. 

Reviewed— 4  McLean,  584. 

Cited  in— 40  N.  Y.,  188 ;  5  Barb.,  606 ;  6  Barb.,  552 ; 
38  Barb.,  107 ;  6  Duer,  303 ;  10  Bos.,  213. 
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Action  on  Bond  to  Relieve  Vessel  from  Arrest — 
Plaintiff  Must  State  and  Prove  Demand — 
Pleading — Performance. 

In  an  action  on  a  bond  given  to  relieve  from  ar- 
rest a  ship  or  vessel  proceeded  against  under  the 
statute,  the  plaintiff  is  bound  not  only  to  state  hia 
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demand  in  his  declaration,  but  to  prove  it  on  the 
trial  of  the  cause,  notwithstanding  that  the  defend- 
ant pleads  no  other  pleas  than  non  eat  factum  and 
general  performance ;  it  is  not  enough  that  he  es- 
tablish his  claim  before  the  commissioner  granting 
the  process. 

A  plea  of  performance,  whether  general  or  spe- 
cial, of  the  obligations  specified  in  the  condition  of 
the  bond,  is  an  inappropriate  plea  in  an  action  on 
such  bond,  and  it  seems  would  be  the  subject  of  de- 
murrer; when,  however,  the  plaintiff  takes  issue 
upon  a  plea  of  general  performance  by  replying 
generally,  denying  the  performance,  the  plea  win 
be  regarded  as  setting  up  a  special  performance, and 
the  defendant  will  be  allowed  to  give  any  evidence 
tending  to  show  that  the  plaintiff  is  not  entitled  ta 
recover. 

Citations— 2  R.  b.,  493,  sec.  l,»sub.  3;  sees.  16, 17 : 
Cro.  Eliz.,  233 ;  5  Bac.,  464 ;  1  Saund..  117,  n.  1 ;  2 
Saund..  410,  n.  3 ;  405,  n.;  1  Chit.  PI.,  515,  556,  620;  2 
Chit.  PI.,  282,  n.x;  2  Saund.,  404,  410,  n.  3;  7  Cow..  71. 

PROCEEDINGS  against  ships  and  vessels. 
.1  A  vessel  called  The  Tompkins,  of  Tioga, 
had  been  seized  under  a  warrant  issued  upon 
the  application  of  the  plaintiff  by  a  Supreme 
Court  commissioner,  by  virtue  of  the  Act  Au- 
thorizing Proceedings  for  the  Collection  of 
Demands  Against  Ships  and  Vessels,  2  R.  S., 
492.  Newton,  one  of  the  defendants,  applied 
to  the  commissioner  for  the  discharge  of  the 
warrant,  and  accordingly,  with  Crawford  as 
his  surety,  entered  into  a  "bond  to  the  plaintiff 
in  the  penal  sum  of  $200,  conditioned  that  he 
would  well  and  truly  pay  the  amount  of  all 
such  claims  and  demands  as  should  have  been> 
exhibited  before  the  commissioner,  which 
should  be  established  to  have  been  subsisting 
liens  upon  the  vessel,  pursuant  to  the  provis- 
ions of  the  Act,  entitled,  etc.  Upon  this  bond 
a  suit  was  commenced,  and  the  plaintiff  in  his 
declaration,  after  setting  forth  the  bond  and 
the  condition  thereof,  averred  that  previous  to- 
the  execution  of  the  bond,  he  was  the  owner 
of  a  wharf  at  Caldwell's  Landing,  in  the  Coun- 
ty of  Koekland ,  that  The  Tompkins  was  brought 
to  his  wharf,  and  occupied  it  from  May  1, 
1835,  to  Oct.  13. 1836,  and  that  for  such  wharf- 
age and  for  his  services  in  taking  charge  of  the 
vessel,  he  was  reasonably  entitled  to  $93,  which 
he  averred  to  be  the  same  claim  exhibited  by 
him  to  the  commissioner  on  his  application  for 
the  warrant,  and  was  a  subsisting  lien.  That 
*the  vessel  was  removed  from  his  [*26 1 
wharf  without  his  knowledge,  leaving  his  de- 
mand unpaid,  and  that  he  thereupon  applied 
to  the  commissioner  for  the  warrant  pursuant 
to  the  statute,  setting  forth  all  the  subsequent 
proceedings  down  to  the  execution  of  the  bond 
and  the  discharge  of  the  warrant  by  the  com- 
missioner. He  then  averred  that  the  bond  was 
delivered  to  him  to  be  prosecuted,  and  by  way 
of  breach  alleged  that  the  defendants  had  not 
paid  his  said  demand,  which  he  alleged  was  a 
subsisting  Hen,  whereby  an  action  had  accrued 
to  him  to  demand  and  have,  etc.,  concluding 
in  the  usual  form.  The  defendants  pleaded: 
1.  Non  est  factum;  and  2.  General  perform- 
ance, by  keeping,  fulfilling  and  performing  all 
and  singular  the  clauses  and  agreements  in  the 
condition  of  the  said  writing  obligatory  speci- 
fied. To  which  second  plea  the  plaintiff  put 
in  a  replication  denying  performance;  and 
upon  the  issues  thus  joined  the  parties  went  to 
trial. 

The  cause  was  tried  at  the  Orange  Circuit  in 
Apr.,  1838.  before  the  Hon.  Charles  H.  Rug- 
gles,  one  of  the  Circuit  Judges.  The  counsel 
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for  the  plaintiff  read  the  bond  in  evidence  and 
rested.  The  counsel  for  the  defendant  moved 
for  a  nonsuit,  insisting  that  it  was  incumbent 
upon  the  plaintiff  to  prove  his  demand  and  the 
amount  to  which  he  was  entitled ;  which  mo- 
tion was  overruled.  The  counsel  for  the  de- 
fendant then  insisted  that  as  the  case  then 
stood,  the  plaintiff  was  entitled  to  recover  only 
nominal  damages.  The  judge  ruled  that  the 
defendants'  pleas  admitted  the.plaintiff's  dam 
ages  to  the  amount  claimed  in  the  declaration. 
The  defendants'  counsel  offered  to  prove  that 
the  defendant,  Newton,  had  paid  all  claims 
which  were  exhibited  to  the  commissioner,  and 
were  subsisting  liens  upon  the  vessel  at  the 
time  of  such  exhibition  ;  but  the  judge  ruled 
that  under  the  state  of  the  pleadings,  the  de- 
fendants could  only  prove  payment  in  whole  or 
in  part  of  such  claims  as  were  mentioned  in  the 
declaration.  The  defendants  then  proved  the 
payment  of  $30,  to  the  plaintiff,  in  full  of  all 
charges  on  the  vessel,  until  the  spring  of  1836, 
and  offered  to  prove  that  the  amount  thus  paid 
was  as  much  as  the  plaintiff  deserved  for  the 
wharfage,  and  for  the  services  bestowed  by 
262*]  him;  *but  the  judge  refused  to  receive 
the  evidence,  and  the  jury,  under  his  charge, 
found  a  verdict  for  the  plaintiff,  for  $69.61. 
The  defendant  moves  for  a  new  trial. 
Mr.  G.  C.  Goddard,  for  defendants. 
'•//•.  C.  Storms,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  legal  ef- 
fect of  the  condition  of  the  bond  can  be  under- 
stood only  by  a  reference  to  some  of  the  sec- 
tions of  the  statute  under  which  it  is  given. 
The  Statute  2  R.  8.,  493,  sec.  1,  sub.  3,  makes 
every  debt  amounting  to  $50,  or  upwards, 
contracted  by  the  master,  owner  or  agent  of 
any  ship  or  vessel  within  the  State,  on  account 
of  wharfage,  and  the  expense  of  keeping  her 
in  port,  including  the  expense  incurred  in  em- 
ploying persons  to  watch  her,  a  lien  upon  the 
ship  or  vessel,  her  tackle,  etc.  Provision  is  then 
made  for  seizing  her  under  an  attachment,  and 
also  for  discharging  her  from  the  same  by  giv- 
ing the  bond.  By  section  16,  the  attaching 
creditor  in  a  suit  upon  the  bond  shall  state  in 
the  declaration  in  his  demand,  alleging  the 
work  done,  or  expense*  incurred,  as  the  case 
may  be,  at  the  request  of  the  master,  etc.,  aver- 
ring that  the  claim,  therefore,  was  a  subsisting 
lien  on  such  vessel,  at  the  time  of  the  exhibit- 
ion thereof  before  the  officer,  and  shall  assign 
as  a  breach  of  the  condition  of  the  bond,  the 
non  payment  of  the  claim  .  to  which  declara- 
tion and  to  Bitch  assignment  of  breaches  by 
section  17.  the  defendant  may  plead  as  in  other 
actions  of  debt  on  bond.  From  these  provisions 
the  legal  effect  of  the  condition  appears  obvi- 
ous enough  ;  it  is  that  the  obligors  shall  pay 
all  such  claims  and  demands  as  have  been  ex- 
hibited before  the  officer  issuing  the  attach- 
ment, and  which  shall  be  proved  to  be  subsist- 
ing Hens  upon  the  vessel  within  the  meaning 
of  the  statute.  The  condition  contemplates  a 
suit  on  the  bond,  and  the  MlablkbOMat  of  the 
Hen  by  evidence  at  the  trial.  The  counsel  for 
the  plaintiff  seems  to  suppose  it  enough,  to  es- 
tablish the  Mien  before  the  officer,  but  this  is 
clearly  a  mistake  :  the  object  of  allowing  the 
bond  is  to  enable  the  defendant  to  litigate  the 
claim. 
WEND.  21. 


*The  plea  of  general  performance  [*263 
must,  I  think,  be  considered  inappropriate,  as 
a  full  compliance  with  the  condition  is  impos- 
sible, till  the  amount  of  the  lien  is  fixed  by  the 
verdict  or  judgment;  and,  for  the  same  reason. 
I  do  not  perceive  how  a  special  performance 
can  consistently  be  pleaded.  The  plaintiff, 
however,  instead  of  demurring,  has  replied  in 
as  general  terms  as  the  plea,  taking  issue;  and 
the  question  is,  as  to  the  effect  of  this  issue  in 
respect  to  the  proof  necessary,  or  admissible, 
to  maintain  or  defend  it.  Pleading  a  general 
performance,  where  a  special  one  is  the  appro- 
priate plea,  is  but  matter  of  form,  and  the  ob- 
jection available  only  on  special  demurrer. 
Cro.  Eliz.,  233  ;  5  Bac.,  464.  So  where  this 
plea  of  general  performance  is  put  in,  the 
plaintiff,  instead  of  replying  generally  as  is 
done  here,  should  specify  a  particular  breach, 
or  breaches.  1  Saund.,  117,  n.  1;  2  Id.,  410,  n. 
8  ;  2  Id.,  405.  n.  ;  1  Chit.  PI..  515,  556.  Now, 
if  we  are  to  regard  this  plea  as  equivalent  to  a 
plea  of  special  performance,  which  we  must 
according  to  the  cases  and  as  answering  fully 
the  condition  of  the  bond,  then  as  the  replica- 
tion does  nothing  more  than  negative  the  per- 
formance, I  do  not  perceive  why  the  defend- 
ants should  not  be  permitted  to  introduce  any 
evidence  that  might  tend  to  establish  it ;  they 
may  controvert  the  existence,  or  amount  of  the 
lien — or  show  payment  of  whatever  sum  is 
proved — as  each  view  tends  directly  to  sustain 
the  plea,  or  in  other  words,  a  keeping  of  their 
covenant.  The  counsel  for  the  plaintiff  and 
the  judge  at  the  circuit,  have  gone  upon  the 
idea  that  the  plea  set  up  a  performance  of  the 
several  matters  contained  in  the  declaration, 
and  tried  the  issue  upon  that  view  of  the  case  ; 
but  this  is  not  the  language  nor  legal  effect  of 
it,  nor  is  it  the  meaning  or  effect  of  pleas  of 
performance,  generally,  2  Chit.  PI. ,  282,  n.  x. 
The  plea  is  generally  in  the  words  of  the  con- 
dition of  the  bond.  %  Id.;  2  Saund.,  404  ;  Ld. 
Arlington  v.  Merricke,  410,  n.  8.  The  defend- 
ants are  bound  to  fulfill  their  covenant.  The 
plaintiff  sets  out  what  be  considers  a  breach 
and  claims  a  debt  of  damages  ;  the  defendants 
answer  that  they  have  kept  their  covenant, 
and  regularly  the  plaintiff  should  in  such  case 
reply  a  specific  breach  or  *breaches,  [*2O4 
which  would  bring  the  pleadings  to  distinct 
points,  1  Chit.  PI.,  515.  556,  620;  but  here  he 
has  replied  taking  issue  generally  upon  per- 
formance, thereby  leaving  his  declaration,  and 
putting  the  issue  upon  performance  or  not. 
The  defendants  held  the  affirmative,  and  it  ap- 
pears to  me  quite  clear  that  any  evidence  tend- 
ing to  prove  it,  must  be  admissible. 

The  case,  as  it  stands  upon  these  irregular 
pleadings,  is  not  unlike  the  issue  formed  by  a 
plea  of  non  infregitconrxntioncm;  which  denies 
the  breaches  and  puts  in  issue  all  such  matters 
as  show  that  the  covenant  is  not  broken,  or 
that  the  defendant  was  never,  under  an  obliga- 
tion to  fulfill  the  one  declared  on.  7  Cow.,  71  ; 
or  like  the  case  of  a  general  replication  to  a 
plea  of  non  damnifiratu*,  which  would  he  no 
more  irregular  than  the  one  in  this  case,  and 
where  any  evidence  tending  to  disprove  loss  or 
damage  by  the  plaintiff  would  be  pertinent. 

There  mutt  bt  a  new  trial ;  w»t«  (<>  abide  event. 


Cited  In— 4  Leg.  <>!»..  .106. 
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NEWLAND0.  BAKER  &  STAATS. 

Liability  of  Constable  for  Money  Collected  by  Him 
on  Execution. 

An  action  does  not  lie  against  a  constable  for  not 
paying1  over  money  collected  by  him  on  execution, 
where  be  has  been  sued  and  a  recovery  had  against 
him  for  selling  property,  by  the  sale  of  which  the 
money  collected  by  him  was  made,  where  such  re- 
covery is  equal  to  or  exceeds  the  amount  of  the  exe- 
cution. 

And  such  action  does  not  lie,  although  the  plaint- 
iff in  the  execution  on  the  delivery  of  the  process 
executed  a  bond  of  indemnity  to  the  constable,  and 
notwithstanding,  that  the  constable  has  brought  an 
action  upon  such  bond. 

Citations— 3  Cow.,  151 ;  1 T.  R.,  441. 

TVEMURRER  to  replication.  The  plaintiff 
\J  declared  in  covenant  on  an  obligation  ex- 
ecuted by  Baker,  for  the  faithful  performance 
of  his  duties  aa  one  of  the  constables  of  the 
City  of  Albany  ;  Staats,  the  other  defendant, 
signed  the  obligation  as  the  surety  of  Baker. 
The  plaintiff  alleged  that  Sep.  14,  1836,  he  de- 
livered to  Baker  an  execution  issued  from  a 
justice's  court  in  his  favor  against  one  Will- 
iam Wright,  for  $50.64  damages  and  costs,  to 
265*]  be  duly  *executed.  The  execution  was 
returnable  in  90  days,  and  before  the  return 
day,  Baker  collected  the  money,  but  neglected 
to  bring  it  into  court.  The  defendants  pleaded 
that  the  money  collected  by  Baker  was  made 
by  the  sale  of  certain  property,  for  the  selling 
of  which  an  action  of  trover  was  brought 
against  him  by  one  Margaret  Gaylor,  Sep.  16, 
1836,  in  which  action  Mrs.  Gaylor  subsequent- 
ly, in  May  Term,  1837,  recovered  a  judgment 
for  $156.53  damages  and  costs  ;  that  on  the 
trial  of  such  cause  the  present  plaintiff  ap- 
peared and  defended,  that  the  question  liti- 
gated was,  whether  the  property  belonged  to 
Wright  or  to  Mrs.  Gaylor,  and  that  the  jury 
found  in  favor  of  Mrs.  Gaylor.  In  addition  to 
which  the  defendants  averred  that  the  proper- 
ty did  in  fact  belong  to  Mrs.  Gaylor.  To  this 
plea  the  plaintiff  replied,  that  on  delivery  of 
the  execution  against  Wright  to  Baker,  he  with 
sufficient  surety,  executed  a  bond  of  indemnity 
to  Baker,  to  save  him  harmless,  etc. ,  and  that 
thereupon,  Baker  sold  the  property  and  made 
the  amount  of  the  execution.  The  plaintiff 
further  averred  that  after  the  judgment  against 
Baker,  in  favor  of  Mrs.  Gaylor,  to  wit :  in  July 
Term,  1837,  Baker  commenced  a  suit  upon  the 
bond  of  indemnity,  which  is  still  pending. 
This  suit  was  commenced  in  July  Term,  1838. 
The  defendants  demurred  to  the  replication. 

Mr.  J.  C.  Yates,  for  defendants. 

Mr.  O.  A.  Kingsley,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  plea  gives 
a  sufficient  answer  to  the  action.  The  plaintiff 
complains  that  Baker  as  constable  collected  and 
received  the  amount  of  the  execution  against 
Wright,  and  that  he  wrongfully  withholds  the 
money.  The  answer  is,  that  although  the  con- 
stable took  and  sold  certain  property  as  the 
property  of  Wright,  and  thus  collected  the 
amount  of  the  execution,  yet  a  third  person, 
to  whom  the  property  belonged,  has  sued  the 
constable  for  taking  it,  and  recovered  a  sum 
exceeding  the  amount  which  had  been  levied. 
2(>(5*]  The  constable  has  got  no  *money  in 
his  bands  belonging  to  the  plaintiff.  Although 
in  form  the  execution  and  the  judgment  were 
1086 


satisfied  by  the  sale,  yet,  in  legal  effect,  there 
has  been  no  satisfaction;  the  judgment  against 
Wright  is  still  in  full  force,  and  the  plaintiff 
has  a  remedy  in  that  direction.  It  would  work 
great  injustice  to  allow  the  plaintiff  to  main- 
tain this  action,  when,  in  effect,  the  constable 
has  received  nothing. 

If  the  recovery  against  the  constable  was  by 
collusion  between  him  and  Mrs.  Gavlor,  as  is 
hinted  in  the  brief  of  the  plaintiff's  counsel, 
that  matter  should  have  been  set  up  by  way 
of  replication.  The  plea  shows  an  adverse  re 
covery,  against  the  united  efforts  of  Baker  and 
the  plaintiff  Newland.  And  besides,  it  is 
averred  that  the  property  did  in  fact  belong  to 
Mrs.  Gaylor. 

The  replication  is,  that  before  the  levy,  there 
was  an  agreement  to  indemnify  the  constable. 
If  the  plaintiff  should  succeed  upon  this 
ground,  the  constable  might  immediately  turn 
round  and  recover  back  the  money  in  an  ac- 
tion on  the  plaintiff's  covenant  to  indemnify. 
This  circuity  of  action  ought,  if  possible,  to 
be  avoided.  Clark  v.  Bush,  3 Cow.,  151;  Smith 
y.  Mapkback,  1  T.  R.,  441,  per  Buller,  J.  But 
it  is  unnecessary  to  rest  the  decision  upon  that 
ground.  The  replication  does  not  go  far 
enough.  It  only  shows  that  the  constable  will 
have  a  remedy  over  if  the  plaintiff  succeeds. 
It  does  not  overturn  the  plea, which  shows  that 
the  constable  has  not  got  the  money,  and  is 
not  in  default.  If  the  plaintiff  had  paid  Mrs. 
Gaylor's  judgment.had  performed  his  contract 
to  indemnify  the  officer,  this  action  might  per- 
haps have  been  maintained. 

The  fact  that  an  action  has  been  brought 
against  the  plaintiff  on  the  covenant  of  indem- 
nity, cannot  affect  this  question.  In  that  ac- 
tion the  question  will  be,  how  much  has  the 
constable  been  damnified?  If  he  has  paid  Mrs. 
Gaylor's  judgment  and  other  expenses,  he  can- 
not recover  the  whole  amount,  but  only  such 
balance  as  may  remain  after  deducting  the 
money  levied  on  the  execution.  Although  that 
money  cannot  be  recovered  in  this  action,  it 
will  go  to  the  question  of  damages  in  the  suit 
upon  the  plaintiffs  covenant. 

Judgment  for  defendants. 
Cited  in— 9  How.  Pr..  460. 


*HINMAN  ET  AL.  9.  BOOTH.  [*267 

Escrow— Deed  Does  Not  Take  Effect  until  Per- 
formance of  Conditions  —  Ejectment —  Vari- 
ance— Discretion  of  Court — Amendment. 

Where  a  deed  is  delivered  as  an  escrow,  to  become 
absolute  on  the  execution  of  a  bond  by  the  grantee 
for  the  maintenance  and  support  of  a  third  person 
during  life,  nothing  can  be  claimed  under  it  if  the 
bond  has  never  been  executed,  although  such  third 
person  has  died,  and  the  grantee  during  his  life  pro- 
vided him  the  necessary  support. 

Where  a  plaintiff  in  ejectment,  in  his  declaration, 
claims  an  undivided  moiety  of  the  premises,  and  on 
the  trial  shows  title  to  only  one  fourth,  it  is  in  the 
discretion  of  the  judge  at  the  circuit  whether  he 
will  nonsuit  the  plaintiff  for  the  variance,  or  per- 
mit him  to  take  a  verdict  according  to  the  proof  ; 
and  if  he  permit  a  verdict  to  be  taken,  the  court  in 
bank  will  allow  the  plaintiff  to  amend  upon  terms. 

Citations— 17  Wend.,  75,  78,  80. 


NOTE.— Deed—  Escrow — The  deed  does  not  take  effect 
until  the  performance  of  the  condition  and  the  second 
delivery.  See  Jackson  v.  Rowland,  6  Wend.,  666,  note. 
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rPHIS  was  an  action  of  ejectment,  tried  at  the 
J_  Cbemung  Circuit  in  October,  1837,  before 
the  Hon.  Robert  Monell,  one  of  the  Circuit 
Judges. 

The  plaintiffs  were  Michael  Beardslee,  Phin- 
eas  Catlin,  Guy  Hinman,  George  T.  Hinman 
and  Mary  Hinman.  The  declaration  contained 
four  counts;  in  the  first  count,  the  premises  in 
question,  being  38  acres  of  land,  were  claimed 
in  fee  by  all  the  plaintiffs;  in  the  second, 
Beardslee  alone  claimed  three  fourths  of  the 
premises  in  fee,  the  same  being  undivided;  in 
the  third,  Catlin  alone  claimed  an  undivided 
moiety  of  the  premises  in  fee;  and  in  the  fourth 
count,  the  three  Hinmans  in  their  own  names 
claimed  an  undivided  moiety  of  the  premises 
in  fee.  The  premises  formerly  belonged  to  one 
Isaac  Booth,  and  were  sold  under  an  execution 
against  him  and  purchased  by  one  Darling, 
who  subsequently  conveyed  them  to  Jacob 
Swartwoodand  Elijah  S.  Hinman.  Hinman 
died,  leaving  six  children  his  heirs  at  law,  three 
of  whom  were  the  Hinmans,  the  plaintiffs  in 
this  cause,  and  thus  title  was  shown  in  them  to 
one  fourth  of  the  premises  instead  of  one  half, 
as  claimed  in  the  fourth  count  of  the  declara- 
tion. As  to  the  moiety  belonging  to  Swart- 
wood,  it  appeared  that  in  Feb.,  1829,  Swart- 
wood  executed  a  deed  to  Phineas  Catlin  of  an 
undivided  moiety  of  the  premises,  and  deliv- 
ered it  as  an  escrow  to  one  Darling,  to  become 
absolute  and  be  delivered  to  Catlin,  on  his  ex- 
ecuting a  bond  to  the  Overseers  of  the  Poor  of 
2O8*J  the  Town  *of  Catharine,  conditioned 
for  the  support  of  Isaac  Booth  during  life.  It 
was,  however,  agreed  that  Catlin  should  take 
immediate  possession  of  the  premises.  In  Mar. , 
1829,  Catlin  and  the  administrator  of  the  es- 
tate of  Elijah  S.  Hinman  demised  the  premi- 
ses to  A.  &  E.  Shelton,  who  were  to  support 
Isaac  Booth  for  the  use  of  the  premises,  and 
they  occupied  the  premises  until  the  autumn 
of  1832.  Isaac  Booth  resided  with  them  until 
July  or  Aug.,  1832,  when  he  went  to  reside 
with  his  brother,  Elijah  Booth,  at  whose  house 
he  died  in  October  following.  Oct.  15,  1832, 
just  before  the  death  of  Isaac  Booth,  Swart- 
wood  conveyed  bis  moiety  of  the  premises  to 
Elijah  Booth;  the  bond  which  was  to  have  been 
executed  by  Catlin  never  having  been  executed. 
It  also  appeared,  that  Sep.  28,  1836,  the  three 
Hinmans  named  as  plaintiffs  in  this  cause  exe- 
cuted a  quitclaim  deed  of  the  premises  in  ques- 
tion to  Beardslee.  one  of  the  plaintiffs  in  this 
cause,  he  having  previous  to  such  deed  claimed 
the  premises  under  various  conveyances  exe- 
cuted in  1832.  The  ouster  in  this  case  was  laid 
in  Dec.,  1886.  The  Jury,  under  the  charge  of 
the  judge,  found  a  verdict  in  favor  of  the  Hin- 
mans for  one  fourth  of  the  premises,  in  favor 
of  Catlin  for  one  moiety  of  the  premises,  and 
for  the  defendant  as  to  the  portion  claimed  by 
Beardslee.  The  defendant  asks  for  a  new  trial. 
Mr.  J.  A.  Spencer,  for  defendant. 
Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Cowcn,  J.  The  condition 
upon  which  Swartwood'n  deed  to  Catlin  was 
deliverable  was  never  fulfilled.  Catlin  agreed 
to  give  a  bond  to  the  Overseers  of  the  Poor  con- 
ditioned to  maintain  Isaac  Booth  for  life,  and 
the  deed  was  to  remain  as  an  escrow  with  Mr. 
Darling  till  that  was  done.  This  was  acondi 
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tion  precedent,  which  never  was  waived  by 
Swartwood;  and  non  conslat  that  the  proper 
bond  was  ever  even  tendered.  Indeed,  the 
contrary  appears;  and  for  this  default  Swart- 
wood  disaffirmed  the  contract  to  convey,  and 
deeded  to  Elijah  Booth,  under  whom  the  de- 
fendant 'claimed.  It  was  not  enough  [*26$> 
that  Catlin  or  the  Sheltons  upon  his  retainer 
did  in  fact  maintain  Isaac  Booth  for  life. 
Swartwood  had  a  right  to  this  bond,  and,  it 
seems,  becoming  tired  of  waiting  for  it,  and 
being  troubled  as  he  said  -in  a  business  for 
which  he  got  nothing,  he  therefore  deeded  to 
Elijah  Booth,  with  whom  Isaac  was  living  at 
the  time. 

The  Hinmans,  it  is  conceded,  had  title  to  one 
fourth  of  the  premises,  but  it  is  said  that  they 
cannot  recover,  because  in  the  declaration  they 
claim  one  half  of  the  premises.  The  first  an- 
swer is,  that  the  objection  of  variance  was  not 
made  at  the  trial.  But  if  otherwise,  we  should 
now  allow  the  plaintiffs  to  amend  on  easy 
terms,  rather  than  grant  a  new  trial.  The  case 
of  Holme*  v.  Seeley,  17  Wend.,  75,  78-80,  is 
not,  as  supposed,  incompatible  with  such  a 
course.  Indeed,  it  is  expressly  sanctioned  by 
the  cases  cited  at  page  80,  and  the  opinion  of 
the  Chief  Justice  there.  He  thinks  the  verdict 
should  be  sustained  in  such  cases  by  way  of 
amendment,  and  not  by  simply  overlooking 
the  omission;  not  by  considering  title  admissi- 
ble as  a  matter  of  absolute  right  where  it  va- 
ries from  the  undivided  share  claimed  in  the 
declaration.  The  distinction  is  of  value,  so  far 
at  least  as  it  gives  the  judge  at  the  circuit  such 
control  that  he  may  in  his  discretion  exclude 
the  proof,  where  he  sees  that  the  defendant  is 
surprised,  or  may  be  otherwise  injured  by  the 
variance  between  the  pleadings  and  evidence. 

In  this  case  there  must  be  a  new  trial,  unless 
the  plaintiffs  consent  that  the  po*tea  be  so 
framed  that  the  verdict  shall  be  for  the  Hin- 
mans as  to  one  fourth  of  the  premises  in  ques- 
tion and,  as  to  the  residue,  for  the  defendant. 

Cited  In— 43,  N.  Y.,  558 ;  2  Barb..  157 ;  6  Barb..  131  ; 
19  Barb.,  847. 
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Justice  Court — Attachment — Bond — Effect  of. 

A  bond  friven  by  a  party  on  suing  nut  an  attach- 
ment from  a  justice's  court,  that  be  will  pay  all 
(laimiK'efl  and  costs  if  he  fail  to  recover,  extends  to 
the  final  determination  of  the  euuae :  a  recovery  be- 
fore the  justice  will  not  aave  a  suit  upon  the  bond 
if  such  recovery  be  subsequently  revereed  on  error 
brought. 

Citatlons-2  K.  S..  230.  sec.  29;  Stat..  seas.  1831,  p.  404. 
•0O.U5  :  7  Wend.,  434  ;  4  Wend.,  Wi :  9  Wend.,674.  «78. 

T)()ND  on  suing  out  an  attachment.  The 
I )  plaintiff  declared  on  a  bond  executed  by 
the  defendants,  which,  after  reciting  that  Gard- 
ner had  applied  to  a  justice  of  the  peace  for  an 
attachment  against  Ball,  was  conditioned  that 
Gardner  would  pav  to  Ball  all  damages  and 
costs  which  he  might  sustain  by  reason  of  the 
issuing  of  Midi  attachment  if  Gardner  should 
fail  to  recover  judgment  thereon  ;  and  in  the 
event  of  such  judgment  being  recovered,  that 
he  should  pay  to  Ball  all  moneys  which  should 
be  received  by  Gardner  from  any  property  l«v- 
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ied  upon  by  such  attachment,  over  and  above 
the  amount  of  such  judgment  and  interest  and 
costs  thereon.  After  setting  forth  the  bond  and 
condition,  the  plaintiff  averred  the  issuing  of 
the  attachment  and  the  levy  of  the  same  upon 
the  goods  and  chattels  of  the  plaintiff,  and  that 
the  plaintiff  in  the  attachment  failed  to  recover 
judgment  thereon,  whereby  an  action  had  ac- 
crued,etc.  The  second  count  set  forth  the  same 
matters  as  alleged  in  the  first  count,  with  the 
additional  matter,  that  by  virtue  of  the  attach- 
ment the  goods  and  chattels  and  wearing  ap- 
parel of  the  plaintiff  were  taken  and  detained 
from  him,  and  he  put  to  great  expense  and 
trouble  in  defending  himself  against  the  attach- 
ment and  in  recovering  his  property;  by  means 
whereof  he  sustained  damage  to  the  amount  of 
$100,  whereby  an  action  had  accrued,  etc.  The 
third  count,  after  setting  forth  the  bond  and 
condition,  the  suing  out  of  the  attachment.and 
the  seizure  of  the  plaintiff's  property,  averred 
that  the  justice,  without  issue  being  joined  in 
the  cause,  rendered  a  judgment  against  Ball  in 
favor  of  Gardner,  for  $33.22  damages  and 
$2.89  costs  ;  that  Ball,  conceiving  himself  ag- 
grieved, removed  the  proceedings  by  certiorari 
into  the  C.  P.  of  Oneida,  where  the  judgment 
27  1*]  of  the  justice  was  reversed.  *By  means 
whereof  the  plaintiff  alleged  that  he  had  sus- 
tained damages  in  the  loss  of  the  use  of  his 
goods  and  chattels,  and  in  defending  the  suit 
before  the  justice,  and  in  prosecuting  the  writ 
of  certiorari,  to  a  large  amount,  to  wit:  etc., 
whereby  an  action  hath  accrued,  etc. 

To  the  first  count,  the  defendants  pleaded, 
after  praying  oyer  of  the  bond  and  condition, 
and  setting  them  out,  that  the  plaintiff  suing 
out  the  attachment.recovered  judgment  against 
the  now  plaintiff  for  $36.11  damages  and  costs, 
traversing  the  allegation  that  he  failed  to  re- 
cover judgment.  A  similar  plea  was  put  in  to 
the  second  count,  and  to  the  third  count  the 
defendants  demurred.  To  the  first  two  pleas 
the  plaintiff  replied  the  suing  out  of  the  certio- 
rari, the  reversal  of  the  justice's  judgment, 
and  the  judgment  of  the  C.  P.  that  he  be  re- 
stored to  all  things  lost  by  the  justice's  judg- 
ment, and  that  he  recover  $25,  his  costs  and 
charges  in  prosecuting  the  writ  of  certiorari. 
The  defendants  interposed  a  demurrer  to  these 
replications. 

Mr.  C.  Tracy,  for  defendants. 

Mr.  C.  B.  Gay,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  main 
question  raised  upon  the  pleadings  is,  whether 
the  condition  of  the  bond  taken  on  the  suing 
out  of  the  attachment,  extends  to  and  is  con- 
trolled by  the  final  result  in  the  C.  P.;  in  other 
words,  whether  the  condition  is  kept  by  the 
recovery  of  judgment  before  the  justice. 

The  statute  provides  for  the  giving  of  the 
bond,  and  prescribes  that  it  shall  be  "condi- 
tioned to  pay  such  defendant  all  damages  and 
costs  which  he  may  sustain  by  reason  of  the  is- 
suing such  attachment,  if  such  plaintiff  fail  to 
recover  judgment  thereon."  2  R.  S.,  230,  sec. 
29;  see,  also,  Stat.,  sess.,  1831,  p.  404,  sec.;i35. 
The  bond  is  in  conformity  to  the  statute.  The 
question  has  already  been  decided  in  respect 
to  the  bond  given  by  a  non-resident  plaintiff 
for  the  purpose  of  obtaining  a  warrant  under 
this  Act.  7  Wend.,  434.  The  statute  there  is, 
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that  he  must  give  "security  for  *the  [*272 
payment  of  any  sum  which  may  be  adjudged 
against  him."  The  court  saw  nothing  in  the 
language  restricting  the  security  to  the  costs 
before  the  justice,  but  held  that  the  suit  on  the 
appeal  was  the  same  as  the  one  before  the  court 
below,  and  the  result  fairly  within  the  scope 
of  the  condition.  These  reasons  apply  with 
greater  force  in  the  case  before  us.  The  plaint- 
iff in  the  attachment  binds  himself  to  pay  all 
damages  and  costs  that  the  defendant  may  sus- 
tain by  reason  of  the  issuing  of  it,  if  he  fail  to 
recover  judgment  thereon.  Now  it  is  clear  that 
he  has  failed.  The  reversal  in  the  C.  P.  on  the 
certiorari  has  at  least  vacated  the  judgment  be- 
fore the  justice;  and  if  it  proceeded  upon  the 
merits  has  finally  disposed  of  the  subject-mat- 
ter of  litigation.  Close  v.  Stuart,  4  Wend.,  95  ; 
and  9  Id.,  674,  678.  Even  if  it  turned  upon 
technical  ground,  the  suit  before  the  justice  is 
at  an  end,  and  a  new  one  must  be  instituted, 
unless  a  new  venire  is  directed  to  be  issued, 
which,  I  believe,  has  never  been  done  in  a  jus- 
tice's court.  I  need  not  pursue  this  question, 
as  I  am  certain  it  has  already  been  considered 
and  decided  in  this  court,  though  the  case  has 
not  been  reported. 

It  is  said  the  replications  to  the  first  and  sec- 
j  ond  pleas  on  the  record  before  us,  depart  from 
!  the  declaration.  I  think  not.  The  counts  charge 
that  Gardner  failed  to  recover  judgment  before 
the  justice;  the  pleas  set  up  a  judgment  recov- 
covered  there;  the  replications  show  a  reversal 
in  the  C.  P.,  which  fortifies  and  maintains  the 
allegation  in  the  counts.  This  must  be  so,  if 
we  are  right  in  the  conclusion  that  the  bond  is 
not  restricted  to  the  judgment  as  recovered  by 
the  party  before  the  justice,  but  extends  to  the 
final  result  of  the  cause.  The  objection  to  the 
special  damages  alleged  in  the  second  count,  if 
well  taken,  is  unavailing  here,  for  the  matter, 
if  inapplicable  to  a  case  of  this  kind,  can  be 
reached  only  by  a  special  demurrer,  and  can- 
not be  taken  advantage  of  by  a  demurrer  to  the 
replication. 
Judgment  for  plaintiff. 

Distinguished— 54  N.  Y.,  588. 

Cited  in-20  N.  Y.,  102 ;  25  N.  Y.,  486  :  31  N.  Y.,136  ; 
26  Hun,  20 ;  31  Barb.,  161 :  61  Barb.,  128 :  24  How.  Pr., 
471 ;  62  How.  Pr.,  516;  7  Bos.,  677  ;  36  Super.,  423. 


*THEHERKIMERMANUFACTUR-  [*273 
ING  AND  HYDRAULIC   COMPANY 

v. 
SMALL. 

Corporations — Forfeiture  for  Non  Payment  of 
Calls  on  Stock — Suit  for  Non  Payment — For- 
feiture as  a  Bar — Mitigation  or  Diminution  of 
Claim — Pleading  and  Evidence. 

Where  an  incorporated  company,  the  capital  stock 
of  which  is  divided  into  shares,  are  authorized  by 
their  Act  of  incorporation  to  make  calls  upon  the 
stockholders  for  the  payment  of  the  sums  by  them 
respectively  subscribed,  in  such  proportions  and  at 
such  times  as  the  directors  see  fit,  under  penalty  of 
forfeiture  of  the  shares  subscribed  and  or  the  pre- 
vious payments  made  thereon,  the  company  may, 

NOTE.  —  Cumulative  remedies  —  When  a  remedy 
created  by  statute  is  exclusive.  See  Crittenden  v.  Wil- 
son, 5  Cow.,  165,  note ;  Almy  v.  Harris,  5  Johns.,  175. 
note. 
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in  case  of  non-payment,  proceed  by  suit  to  recover 
the  amount  of  the  calls,  or  may  declare  a  forfeiture 
of  the  stock. 

So  even  after  suit  brought,  they  may  declare  a 
forfeiture  of  the  stock,  and  such  latter  proceeding1 
cannot  be  pleaded  in  bar  of  the  further  maintenance 
of  the  suit,  where  the  value  of  the  stock  forfeited 
is  not  equal  to  the  money  due  to  the  company.  The 
stockholder,  however,  is  entitled  in  such  case,  on 
the  assessment  of  the  damages,  to  insist  that  the 
value  of  the  stock  forfeited  shall  be  allowed  in  miti- 
gation or  diminution  of  the  sum  which  the  plaintiffs 
would  otherwise  be  entitled  to  recover. 

Where  the  stock  forfeited  is  equal  in  value  to  the 
money  which  may  be  demanded  by  the  company, 
the  forfeiture  may  be  pleaded  in  bar ;  but  a  plea  of 
forfeiture  without  such  averment  of  value  is  bad. 

It  seems  that  payment  may  be  pleaded  to  part  of  a 
count,  and  the  general  issue  as  to  the  residue. 

Where  by  the  rules  of  pleading  a  defendant  can- 
not plead  matter  which  yet  is  essential  to  his  defense, 
he  may  give  it  in  evidence  either  to  defeat  or  miti- 
gate the  plaintiff's  claim.  Underthis  rule  any  mat- 
ter, whether  it  arise  before  or  after  suit  brought, 
which  is  in  its  own  nature  admissible  but  cannot  be 
pleaded,  may  be  given  in  evidence  on  the  general 
issue,  or  on  the  execution  of  a  writ  of  inquiry. 

Citations— Laws  of  1833,  p.  192,  sec.  4 ;  2  R.  S.,  by 
K.  &  R.,  p.  469-475,  sec.  13;  1  Cai.,  381 ;  1  Cai.  Cas., 
86:  9  Johns..  217:  11  Johns.,  98:  14  Johns.,  238:  5 
Cow.,  380 :  9  Co  w.,  346, 352,  *53 ;  4  Wend.,  381 ;  9  Wend., 
287:  12  Wend.,  62,  63;  6  Mass..  40:  7  Mass.,  106:  4 
Bin*.  N.  C..  178:  2  Wend.,  419:  Co.  Litt.,  283o;  Bull. 
N.  P..  299;  Bab.  Auct,  138, 139 ;  11  Wend.,  108. 

HEMURRER  to  plea.  The  plaintiffs  declared 
JLf  on  subscriptions  for  stock  made  by  the  de- 
fendant. The  plaintiffs  are  an  incorporated 
Company.  The  defendant  subscribed  for  21 
shares  of  $100  each,  upon  which  stock  calls 
were  made  to  the  amount  of  90  per  cent,  and 
for  the  non-payment  of  which,  upon  the  shares 
owned  by  the  defendant,  this  action  was 
brought.  The  facts  were  set  forth  in  various 
forms  in  five  separate  counts  of  the  declaration, 
which  also  contained  a  sixth  count  of  irulebita- 
tiu  awumpsit,  in  which  the  plaintiffs  demanded 
$3,000,  for  money  lent  and  advanced,  paid, 
laid  out  and  expended,  and  had  and  received, 
"and  for  other  money  then  and  there  owing 
from  the  said  defendant  to  the  said  plaintiffs 
for  twenty-one  share*  of  the  capital  stock  of 
the  said  Herkimer  Manufacturing  and  Hv 
274*]  draulic  *Company  before  that  time 
sold  to  the  said  defendant  by  the  said  plaint- 
iffs." The  suit  was  commenced  Dec.  19,1884. 
The  defendant  pleaded:  1.  Nonas*ump«it;  and 
2.  As  to  the  first,  second,  third,  fourth  and  fifth 
counts,  and  as  to  so  much  of  the  sixth  count  as 
relates  to  his  subscription  for  shares  of  the 
capital  stock  of  the  Co.,  by  leave,  etc.,  he  says 
that  the  plaintiffs  ought  not  further  to  have  or 
maintain  their  aforesaid  action,  etc.,  because, 
he  says,  that  by  the  Act  of  incorporation  of  the 
Co.,  the  directors  are  authorized  to  make  calls 
for  payments  upon  subscriptions  to  be  made  by 
the  subscriber*  to  the  stock  of  the  Co.,  under 
penalty  of  forfeiture  of  shares  and  of  previous 
payments  made;  that  calls  were  duly  made,  as 
set  forth  in  the  several  counts  of  the  declara- 
tion, and  that  he.  the  defendant,  having  neg- 
lected to  make  the  payments  required  to  be 
made  by  him,  the  directors  of  the  Co.  for  the 
time  being,  June  22,  1886.  after  the  commence- 
ment of  this  suit,  in  pursuance  of  the  provis 
ions  of  the  Act  of  incorporation,  made  an  order 
-declaring  the  several  shares  of  stock  subscribed 
for  by  him  and  all  payments  made  thereon  for 
felted,  for  the  non-payment  of  the  installment 
which,  on  the  last  call  for  xtock  payments, was 
payable  May  15,  1835;  by  reason  whereof  the 
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several  shares  of  stock  subscribed  for  by  him 
became  and  were  forfeited,  and  he  thereby  be- 
came and  was  discharged  from  the  several  con- 
tracts in  the  several  counts  of  the  declaration 
mentioned,  concluding  with  a  verification  and 
prayer  of  judgment.  To  this  second  plea  the 
plaintiffs  demurred. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Cowen,  J.  It  is  objected 
that  the  plea  does  not  even  profess  to  answer 
the  whole  of  the  sixth  count,  nor  does  it  aver 
such  a  notice  of  a  call  for  May  15  as  shows  the 
forfeiture  to  be  regular;  and  several  other 
formal  objections  are  made,  which  it  is  not  ne- 
cessary to  consider,  for  we  are  satisfied  that  the 
principle  on  which  the  pleader  relied  is  un- 
sound. 

*The  plea  concedes  that  when  the  [*275 
suit  was  commenced,  the  plaintiffs  had  a  good 
cause  of  action.  The  defendant  had  promised 
to  pay,  which  he  had  refused  to  do  after  de- 
mand and  notice.  This,  it  is  true,  was  in  con- 
sideration of  the  shares  of  stock  to  which  he 
entitled  himself  by  his  subscription;  and  it  is 
equally  true  they  have  become  forfeited.  The 
consideration  is  gone;  but  it  is  by  his  own  de- 
fault. The  power  given  by  the  Legislature  was 
a  concurrent  remedy,  the  effect  of  enforcing 
which  is  well  understood.  The  Act,  Stat.,  sess. 
1833,  p.  192,  sec.  4,  under  which  the  defendant 
subscribed,  declares  that  "It  shall  be  the  duty 
of  the  directors  for  the  time  being  to  call  for 
and  demand  of  the  stockholders  respectively, 
all  such  sums  of  money  by  them  subscribed, at 
such  times  and  in  such  proportions  as  they 
shall  see  fit,  under  penalty  of  forfeiture  to  the 
said  company  of  their  shares  and  all  the  pre- 
vious payments  made  thereon,  always  giving 
thirty  days  notice,  to  be  published  in  a  news- 
paper printed  in  the  County  of  Herkimer,  and 
in  the  State  Paper,  of  such  call  or  demand." 
This  clause  has  long  prevailed  in  our  Acts  of 
incorporation,  and  there  have  been  several  ad- 
judications upon  its  effect.  The  18th  section 
of  the  New  Lebanon  and  Hudson  Turnpike 
Act,  in  K.&R.'s  revision  of  the  laws  published 
in  1801,  Vol.  II.,  pp.  469-475,  has  been  followed 
by  the  Act  in  question.  That  section  was  con- 
sidered by  the  Supreme  Court  in  Turnpike  Co. 
v.  Jenkin*,  1  Cai.,  381,  where  the  provision  is 
also  recited  at  large,  and  afterwards  in  the 
same  case  on  error.  1  Cai.  Cas.,  86.  These 
decisions  left  it  doubtful  whether  a  proceeding 
under  the  clause  of  forfeiture  were  not  the 
sole  remedy,  till,  in  1812,  this  court  considered 
it  as  standing  clear  of  that  question,  and  held 
that  an  action  lay  on  such  a  subscription. 
Turnpike  Co.  v.  Ifurtin,  9  Johns.,  217.  This 
has  ever  since  been  regarded  aa  the  settled  doc- 
trine, see  Turnpike  Co.  v.  McKean,  11  Johns.. 
98;  DutehfM  Cotton  Manufactory  v.  /Mri*,  J4 
A/. .  238,  and  places  the  proceeding  in  question 
on  the  precise  footing  of  other  cumulative  rem- 
edies provided  for  by  the  agreement  of  the  par- 
ties. It  is  the  same  as  if  the  defendant  had.  in 
addition  to  the  promise  *of  payment,  [*278 
agreed  that,  on  default,  the  directors  of  the  Co. 
should  have  power  to  declare  the  forfeiture  of 
the  stock;  in  other  words,  th.it  the  Co.  might 
resume  their  title  to  tin;  8t<K-,k  Hold.  The  effect 
Of  such  a  proceeding  is  perfectly  well  settled 
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in  every  other  department  of  business.  When 
the  mortgagee  of  real  or  personal  estate  takes 
the  thing  pledged  asd  sells  it,  or  finally  con- 
verts it  to  his  own  use,heis  paid  so  much  only 
towards  his  debt  as  the  thing  sold  for,  or  was 
worth  at  the  time  of  the  conversion.  Ins.  Co. 
v.  Lansing,  5  Cow.,  380;  Lansing  v.  Qoelet,  9 
Id.,  846,  362,  863;  Spencer  v.  Harford,  4  Wend., 
881;  Case  v.  Boughlon,  II  Id.,  106.  And  where 
the  equity  of  redemption  is  released,  or  a  strict 
foreclosure  resorted  to  in  any  form,  then  so 
much  is  paid  as  the  value  of  the  thing  mort- 
gaged, at  the  time  when  the  title  becomes  ab- 
solute in  the  mortgagee  amounts  to.  Spencer 
v.  Harford,  Morgan  v.  Plumb,  9  Id. ,  287.  This 
doctrine  is  very  clearly  laid  d.own  and  traced 
to  its  consequences,  by  Ch. J.,  Savage,  who  de- 
livered the  opinion  of  the  court  in  the  cases 
last  cited,  and  several  previous  authorities  are 
referred  to  by  him.  The  decisions  relate  main- 
ly, if  not  exclusively,  to  real  estate;  but  the 
principle  is  the  same  in  regard  to  personal, 
when  the  foreclosure  is  complete,  as  by  sale  or 
release  of  the  equity  of  redemption,  or,  as  was 
directly  held  in  Case  v.  Boughton,  by  taking 
possession  of  a  mortgaged  chattel  after  the  for- 
feiture for  non  payment,  and  holding  till  a  sale 
may  be  affected.  See,  also,  per  Nelson,  J.-,  12 
Wend.,  62,  63.  If  the  value  of  the  thing  be 
less  than  the  debt,  the  debt  is  not  extinguished 
by  the  foreclosure,  except  when  the  mortgage 
or  other  pledge  stands  as  the  sole  security. 
Jones,  Chancellor,  in  Lansing  v.  Goelet,Q  Cow., 
852,  353;  Andover  and  Medford  Turnpike  Co. 
v.  Gould,  6  Mass.,  40;  The  Samev.  Hay,  7  Id., 
106. 

The  case  at  bar  was  likened,  on  the  argu- 
ment, to  an  entry  by  the  lessor  for  condition 
broken,  which  was  said  to  extinguish  a  cove 
nant  to  pay  rent.  But  the  contrary  has  been 
adjudged  as  to  rent  which  accrued  before  re- 
entry, although  the  indenture  of  lease  provided 
277*]  that  the  lessor  under  *such  re-entry 
was  to  have  the  premises  again,  "as  if  the  in- 
denture had  never  been  made."  Hartshorne  v. 
Watson,  4  Bing.  N.  C.,  178. 

It  follows  that  the  forfeiture  of  the  stock  in 
the  case  at  bar,  which  is  but  another  name  for 
foreclosure,  was  not  necessarily  an  extinguish- 
ment. The  plea,  then,  is  the  same  in  effect  as 
that  in  Spencer  v.  Ex'rs  of  Harford,  wherein  a 
plea  that  the  plaintiff  had  acquired  the  equity 
of  redemption  in  premises  mortgaged,  as  a  col- 
lateral security  to  his  bond,  was  held  bad,  as 
being  but  an  answer  to  part  of  the  action  for 
want  of  an  averment  that  the  acquisition  was, 
at  the  time,  equal  to  the  amount  due  on  the 
bond.  According  to  the  rules  of  pleading 
adopted  in  this  court,  nothing  can  be  pleaded 
which  is  not  an  answer  to  the  whole  declara- 
tion or  some  count  in  the  declaration.  Hickok 
v.  Coates,  2  Wend.,  419.  And  the  plea  must 
be  sufficient  in  itself.  It  cannot  be  helped  by 
another  distinct  pleading,  though  several  pleas 
may  have  the  effect  of  one.  Thus,  the  general 
issue  may  be  pleaded  to  part  of  a  declaration 
or  count,  and  payment  to  the  residue;  and 
where  the  defense  is  known  to  be  in  truth  com- 
plete, it  is  right  to  plead  in  that  way.  If  it  be 
incomplete,  yet  this  shall  not  prejudice  the  de- 
fendant; for  where 'he  cannot  plead  the  mat- 
ter, he  may  give  it  in  evidence,  either  to  de- 
feat or  mitigate  the  plaintiff's  claim  according 
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to  its  effect.  Ld.  Coke,  after  mentioning  sev- 
eral cases  wherein  a  defense  must  be  pleaded, 
adds,  all  that  hath  been  said  must  be  taken 
with  the  caution,  "that  whensoever  a  man  can- 
not have  advantage  of  the  special  matter  by 
way  of  pleading,  there  he  shall  take  advan- 
tage of  it  in  evidence."  Co.  Litt.,  283  a.  This 
is,  in  general,  the  proper  course  where  the  mat- 
ter is  but  a  partial  defense;  for,  though  it  may 
be  set  up  in  connection  with  a  denial  of  the 
residue  or  other  supposed  matter  which  is  spe- 
cial, yet  the  plea  -as  to  the  residue  would  be 
untrue;  and  no  man  is  bound  to  plead  a  false 
plea,  which,  in  most  cases,  would  be  stricken 
out  on  motion,  with  costs;  and  is  many  times 
contrary  to  professional  morality. 

It  is  a  matter  of  common  experience  within 
the  rule  mentioned  by  Ld.  Coke,  both  on  the 
general  issue  and  after  judgment  by  default, 
that  any"  matter,  whether  it  arise  before  or 
*after  suit  brought,  which  is  in  its  own  [*278 
nature  admissible,  is  received  in  evidence  on 
the  trial,  or  before  the  sheriff,  on  executing  a 
writ  of  inquiry.  In  trover,  for  goods,  says 
Buller,  J.,  N.  P.,  299,  the  defendant  may  give 
in  evidence  that  he  took  them  for  toll,  on  the 
plea  of  not  guilty,  because  he  could  not  plead 
it  specially,  as  he  might  in  trespass.  So,  doubt- 
less, he  might  show  on  the  same  issue,  or  on 
executing  a  writ  of  inquiry,  that  the  plaintiff 
had  received  back  the  goods  either  in  trover 
or  trespass;  for  this,  though  it  could  not  be 
pleaded  in  bar,  would  yet  go  in  mitigation  of 
damages. 

In  the  case  before  us,  the  Co.  have,  accord- 
ing to  the  plea,  thought  proper,  pending  the- 
suit,  to  declare  a  forfeiture  of  the  defendant's 
stock;  and  if  they  have  derived  any  pecuniary 
advantage  from  such  a  proceeding,  the  defend- 
ant should  have  the  benefit  of  it.  Such  is  the 
plain  justice  of  the  case.  The  real  cash  value 
of  the  stock  at  the  time  when  it  was  declared 
forfeited,  should  be  deducted  from  the  nom- 
inal value,  and  the  verdict  be  for  the  balance. 
Thus,  if  the  stock  were  at  par,  the  damages 
should  be  nominal,  or  at  most  for  the  interest 
to  the  time  of  forfeiture,  on  the  shares  in  de- 
mand; if  50  per  cent,  below  par,  then  the 
plaintiffs  should  recover  but  50  per  cent,  with 
interest,  the  jury  having  regard  to  the  cash 
value  of  the  stock,  supposing  it  to  have  been 
re-issued  within  a  reasonable  time  after  the  Co. 
had  resumed  it.  In  short,  the  measure  of  dam- 
ages is  like  that  on  a  failure  to  take  and  pay, 
under  a  sale  at  auction.  If  the  value  obtained, 
or  which  might  be  obtained  on  a  re  sale,  be 
short  of  the  sum  bid  upon  the  first  sale,  the 
vendor  may  recover  the  deficiency,  with  other 
damages  which  he  has  sustained  by  the  de- 
fault. Babington,  Auctions,  138,  139. 

The  plea  is  overruled,  because  it  does  not 
aver  that  the  value  of  the  stock  forfeited  was 
equal  to  the  nominal  value  of  the  stock  sub- 
scribed, with  interest  to  the  time  when  the 
resolution  was  passed.  Could  that  averment 
be  maintained,  it  would,  we  think,  constitute 
a  perfect  defense  within  the  principle  of  Case 
v.  Boughton. 

Judgment  for  plaintiffs  on  demurrer  ;  leave  to 
amend  on  payment  of  costs. 

Pleading-Partial  defense.  Cited  in-2  Hill,  195 :  & 
Hill,  80;  6  Hill,  420:  11  N.  Y.,  851 :  31  Barb.,  160;  6- 
How.  Pr.,  435 ;  8  How.  Pr.,  443 ;  10  How.  Pr.,  71. 

WEND.  21. 
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Corporation— Liability  of  stockholders  for  debts  of 
—Forfeiture.  Cited  In— 3  Hill,  512 :  3  Sandf .  Ch.,  495 ; 
21  Barb..  543 :  15  How.  Pr.,  378 ;  3  Sandf.,164  ;  39  Am. 
Dec..  348.  349  (5  Ala.,  799). 

Forfeiture—  FFhen  may  be  pleaded  in  bar  of  action. 

Overruled-2  N.  Y.,  330. 

Cited  in-2  Hill,  128. 


279*]  *ANDERSON  v.  COONLEY. 

General  and  Special  Agency — Authority  of  Gen- 
eral   Agent. 

A  jreneral  agent  intrusted  by  his  principal  with 
power  to  make  and  enter  into  contracts  for  the  pur- 
chase of  grain,  has  power  to  modify  or  waive  a  con- 
tract, made  by  him  in  respect  to  such  grain. 

The  authority  of  an  agent,  being  limited  to  a 
particular  business,  does  not  make  it  special :  it 
may  be  as  general  in  regard  to  that,  as  if  its  range 
was  unlimited. 

TERROR  from  the  Onondaga  C.  P.  Coonley 
J.J  sued  Anderson  in  the  court  below,  for  the 
non  delivery  of  a  quantity  of  barley,  agreed  to 
be  sold  at  a  certain  price.  On  the  trial  of  the 
cause,  it  appeared  that  the  contract  for  the  sale 
and  purchase  of  the  barley  was  made  between 
Anderson  and  one  W.  8.  Worthington,  who 
was  the  agent  of  Coonley,  to  contract  for  the 
purchase  of  barley;  and  that  the  barley  was 
not  delivered  pursuant  to  the  contract.  The 
defendant  offered  to  prove  that  soon  after  the 
contract  was  made,  Worthington  sent  word  to 
him  that  he  did  not  want  his  barley,  as  it  had 
been  injured;  which  evidence  was  objected  to 
by  the  plaintiff,  on  the  ground  that  it  had  not 
been  shown  that  Worthington  had  authority 
to  discharge  the  contract;  which  objection  was 
sustained  by  the  court,  and  the  defendant  ex- 
cepted.  The  plaintiff  obtained  a  verdict  and 
entered  judgment  thereon.  The  defendant 
sued  out  a  writ  of  error. 

Mr.  F.  G.  Jewett.  for  plaintiff  in  error. 

Mr.  L.  B.  Raymond,  for  defendant  in  er- 
ror, cited  Pal.  Ag.,  164;  1  Liv.  Ag.,  107,  108; 
1  Bailey,  S.  C.,  648. 

By  the  Court,  Nelson,  Ch.  J.  I  think  the 
C.  P.  erred.  A  general  agent  is  bound  to  ex- 
ercise a  sound  discretion  in  the  business  in 
which  he  is  engaged,  and  he  possesses  all  the 
necessary  implied  powers  within  the  scope  of 
his  authority  for  this  purpose.  An  authority 
to  settle  accounts,  implies  a  power  to  allow 
credits;  to  sell  a  horse,  to  make  a  sale  in  the 
usual  way.  The  agent  stands  in  the  place  of 
i-8O*]  *his  principal,  in  respect  to  the  par- 
ticular business,  and  should  conduct  it  as  a 
prudent  and  discreet  man  would  manage  his 
own  affairs.  The  doctrine  in  respect  to  a  spe- 
cial agent  is  different;  as  a  general  rule  it  may 
be  said  he  is  confined  to  his  instructions;  but 
the  authority  of  the  agent  being  limited  to  a 
particular  business  does  not  make  it  special; 
it  may  be  as  general  in  regard  to  that,  as  if  the 
range  of  it  was  unlimited. 

It  appears  to  me  that  the  general  authority 
to  Worthinglon  to  contract  for  barley,  reason 
ably  implied  power  to  modify  or  cancel  the 
contracts  which  might  be  marie  by  him.  This 


power  is  essential  to  enable  the  agent  to  pro- 
tect the  interests  of  his  principal;  otherwise  he 
is  altogether  disabled  from  getting  rid  of  an 
improvident  engagement,  and  is  circumscribed 
in  the  exercise  of  his  discretion  when  it  might 
be  most  essential  in  the  course  of  the  execu- 
tion of  his  powers.  I  venture  to  say  such  is 
the  general  understanding  of  principals  and  of 
the  business  community.  It  cannot  be  an  un- 
authorized stretch  of  power  to  modify  con- 
tracts which  a  party  is  generally  authorized  to 
enter  into  for  another;  and  if  he  may  do  this, 
he  may  upon  the  same  principle  waive  them 
altogether.  There  can  be  no  danger  to  the 
principal  in  this  latitude  of  construction  of  the 
powers  of  the  agent;  for  if  he  be  willing  to 
trust  the  agent  with  the  power  to  bind  him  in 
the  makiug  of  a  contract,  he  surely  cannot  ob- 
ject that  he  should  have  the  power  to  absolve 
him  from  contracts  made.  If  this  view  be  cor- 
rect, the  court  below  erred  in  rejecting  the 
evidence  offered;  for  had  it  been  received,  a 
waiver  of  performance  would  have  been  shown, 
which  would  have  been  an  answer  to  the  ac- 
tion. 

Judgment  must  be  reversed,  and  a  venire  de 
novo  be  issued  from  the  court  below ;  costs  to 
abide  event. 

Cited  in— 48  N.  Y.,  509 ;  49  N.  Y.,  558;  64  N.  Y..90; 
3  Hun.  594;  16  Hun,  613;  6T.  &C..303;  41  Ind.,  297: 
89  111..  524. 


NOTB.— I*rineipal  ana  agent  —  Genrral  anrt  »i*cial 
agency— Distinction  hetuxen-  Haltility.  For  n  full 
ducuminn.  WN'TnulifmKMi'B  Bank  v.  Antor.ll  Wend., 
87.  mttr  ;  Jeffrey  v.  Bigelow,  13  Wond..  877,  note. 

WEMD.  21. 


*MORRIS  t>.  SCOTT.        [*281 

Malicious  Prosecution — When  Action  Liet. 

An  action  on  the  case  for  a  malicious  prosecution 
lies  against  a  party  who  falsely  and  maliciously 
prosecutes  another,  although  the  court  in  which 
such  prosecution  was  had  was  utterly  destitute  of 
jurisdiction  in  the  matter;  consequently,  it  is  not 
necessary  in  the  action  for  the  malicious  prosecu- 
tion to  aver  or  prove  that  the  court  in  which  were 
the  proceedings  complained  of  had  jurisdiction, 
provided  that  the  malice  and  falsehood  of  the 
charge  be  put  forward  as  the  grawmen,  and  the  ar- 
rest or  other  act  of  trespass  be  alleged  merely  as  a 
consequence. 

Citations-2  Wils..  302,  876 ;  1  Dowl.  &  R..  97 ;  2 
Chit..  304  :  1  Chit.  PL,  127,  Phil.  ed.  of  1828 ;  2  R.  S., 
458,  2d  ed.,  sec.  16. 

TERROR  from  the  Allegany  C.  P.  This  was 
-CJ  an  action  on  the  case  for  a  malicious  pros- 
ecution, brought  by  Morris  against  Scott,  for 
maliciously  and  without  probable  cause, 
making  complaint  to  a  magistrate  against  Mor- 
ris, for  aiding  and  assisting  in  the  removal  of 
the  properly  of  a  third  person,  for  the  purpose 
of  defrauding  the  creditors  of  such  person, 
suing  out  a  warrant  for  his  arrest,  causing  him 
to  be  arrested  aud  brought  before  the  magis- 
trate, and  subsequently  tried  by  a  Court  of 
Special  Sessions  ;  by  which  court  he  was  ac- 
quitted and  discharged.  The  defendant 
pleaded  non  cul.  The  parlies  went  to  trial  and 
the  plaintiff  offered  to  prove  the  facts  as  above 
stated.  The  defendant  objected  to  any  proof 
being  received,  for  the  want  of  averments  in 
the  declaration  that  either  the  justice  to  whom 
the  complaint  \\a-  made,  or  the  Court  of 
Special  Session1*  before  whom  the  plaintiff  was 
tried,  had  jurisdiction  in  the  matter.  The 
Court  of  C.  P.  HUHtained  the  objection  aud 
nonsuited  the  plaintiff,  who  sued  out  a  writ  of 
error. 
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Mr.  S.  B.  Cooley,  for  plaintiff. 
Mr.  G.  Miles,  for  defendant. 

By  the  Court,  Cowen,  J.  Authorities  are 
cited,  by  the  counsel  for  the  plaintiff  in  error, 
that  an  action  on  the  case  lies  for  a  malicious 
prosecution,  although  the  court  in  which  it  is 
instituted  had  no  jurisdiction.  Godin  v.  Wil- 
cock,  2  Wils.,  302.  In  Smith  v.  Cattel,  Id.,  876, 
282*]  it  is  said  "  The  sling  *of  all  these  kind 
of  actions  is  malice  and  falsehood,  and  the  in- 
jury done  in  pursuance  thereof."  The  question 
has  also  been  much  discussed  in  a  later  case, 
on  error.  El*ee  v.  Smith,  1  Dowl.  &  R.,  97  ;  8. 
C.,  2  Chit.,  304.  A  parly  who  pursues  a  man 
by  arrest  in  a  court  destitute  of  jurisdiction, 
may  be  sued  in  trespass  for  the  false  imprison- 
ment; and  the  objection  is,that  whatever  might 
have  been  his  malice,  and  however  plain  the 
want  of  probable  cause,  the  injured  man  can- 
not bring  an  action  on  the  case,  especially  if  he 
mention  and  claim  damages  in  his  declaration 
for  the  arrest  and  imprisonment.  In  such  case 
he  has  committed  an  assault  and  false  impris- 
onment, an  act  which,  in  its  own  nature,  is  a 
trespass  m  et  armis.  But  taking  the  authorities 
together,  they  give  a  decided  countenance  to 
an  action  on  the  case,  though  there  may  be  a 
total  want  of  jurisdiction,  provided  the  malice 
and  falsehood  be  put  forward  as  the  gravamen, 
and  the  arrest  or  other  act  of  trespass  be 
claimed  as  the  consequence.  This  case,  there- 
fore, as  it  stood  at  the  common  law,  seems 
properly  set  down  by  Mr.  Cbitty  as  presenting 
a  right  to  elect  between  case  and  trespass.  1 
Chit.  PL,  127,  Phila.  ed.,  1828.  But  be  that  as 
it  may,  a  clear  right  of  election  arises  under 
the  Statute  2  R.  S.,  456,  2d  ed.,  sec.  16.  By 
that  section,  case  may  now  be  brought  for 
almost  any  trespass  affecting  the  person  or 
personal  property.  Conceding,  therefore,  that 
the  declaration  failed  to  show  jurisdiction,  the 
evidence  offered  should  have  been  received. 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  go  from  the  court  below,  the  costs  to  abide 
the  event. 

Distinguished— 3  Denio,  83. 

Cited  in-65  N.  Y.,  389  (22  Am.  Rep.,  642) ;  5  Lans.. 
351 :  63  Barb.,  149 :  Edm.,  232 ;  30  Mich.,  409 ;  10  Minn., 
354 ;  73  Mo.,  27 ;  43  N.  J.  L  .  58 ;  4  Am.  Rep.,  153, 154 
(28  Iowa.  43). 


PIPER  e.  MANNY. 

Bailments — Liability  of  Inn-keeper. 

An  inn-keeper  is  responsible  for  the  safe  keeping 
of  a  load  of  goods  belonging  to  a  traveler  who 
stops  at  his  inn  for  the  night,  if  the  carriage  con- 
taining the  goods  be  deposited  in  a  place  designated 
by  the  servant  of  the  inn-keeper,  although  such 
nlace  be  an  open  uninclosed  space  near  the  public 
highway. 

Oitations-5T.R.,  273,  275;  8  Co.,  63:  14  Johns.,  175: 
9  Pick..  280 ;  4  Maule  &  S.,  308 ;  8  Barn.  &  C.,  9 ;  7 
Carr.  &  P.,  213 ;  3  Bac.  Abr.,  664. 

TERROR  from  the  Montgomery  C.  P.  This 
J-J  was  an  action  on  the  case  brought  in  a  jus- 
283*]  tice's  court  by  Piper  *against  Manny  as 
an  inn-keeper,  for  the  loss  of  a  quantity  of 
butter.  The  servant  of  the  plaintiff  put  up  for 
the  night  at  the  house  of  the  defendant ;  he 
had  a  sleigh  load  of  butter,  and  inquired  of  the 
hostler  if  there  was  a  barn  in  which  the  load 
could  be  placed,  who  answered  that  it  was  as 
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safe  in  the  yard  as  under  lock  and  key.  The 
yard  was  an  open,  uninclosed  space,  within  16 
or  18  yards  of  the  center  of  the  traveled  part  of 
the  highway,  on  the  opposite  of  the  highway 
from  where  the  defendant's  house  was  situate. 
The  load  was  placed  near  an  open  shed,  where 
the  hostler  directed  it  should  be  placed.  The 
defendant  was  told  in  the  evening  tnat  there 
was  butter  in  the  load.  In  the  morning  a  tub 
of  butter  was  missing.  The  cause  was  tried  in 
the  justice's  court  by  a  jury,  who  found  a  ver- 
dict for  the  plaintiff  for  $24.50.  The  C.  P.  of 
Montgomery,  on  a  certiorari  sued  out  by  the 
defendant,  reversed  the  justice's  judgment,  as- 
signing as  a  reason  for  their  judgment  that  the 
defendant  was  not  liable  as  an  inn  keeper  for 
the  lost  butter,  because  the  butter  was  not 
brought  within  the  inn,  nor  was  it  received 
into  Manny's  possession  or  keeping,  but  was 
left  by  Piper's  agent  in  the  highway  ;  and 
because  Manny  or  his  servant  was  not  guilty 
of  any  negligence  that  would  render  him  liable 
for  the  butter.  The  plaintiff  sued  out  a  writ 
of  error. 

Mr.  E.  S.  Capron,  for  plaintiff. 

Mr.  D.  Wright,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  the  case  is,  whether  the  goods  were 
received  into  the  care  and  keeping  of  the  inn- 
keeper, within  the  meaning  of  the  terms  of  his 
common  law  liability  ;  that  is,  infra  hospitium. 
If  they  were,  the  question  of  negligence  of  the 
defendant  or  his  servants  has  nothing  to  do 
with  this  case.  5  T.  R.,  275,  Buller,  J.  The 
goods  need  not  be  within  the  building  strictly 
denominated  the  inn,  it  being  well  settled  that 
the  barns  and  stables  come  within  the  defini- 
tion. Calye's  case,  8  Co.  Rep.,  63  ;  Clute  v. 
Wiggins,  14  Johns.,  175;  Mason  v.  Thompson,  9 
Pick.,  280.  In  Clute  v.  Wiggins,  the  load  of 
grain  *was  put  into  the  wagon-house  ;  [*284 
and  in  Mason  v.  Thompson,  the  chaise  and  har- 
ness under  an  open  shed,  as  in  the  present 
case,  except  the  yard  was  inclosed  with  a 
fence.  So  it  has  been  held  that  a  horse  of  the 
guest,  put  into  a  pasture  lot,  if  without  his 
special  direction,  is  infra  hospitium.  within  the 
meaning  of  the  original  writ,  which  Ld.  Coke 
says  is  the  foundation  of  the  common  law  li- 
ability. Calye's  case.  The  place,  therefore, 
where  the  goods  are  deposited,  is  not  the  test ; 
it  is  whether  they  are  in  the  custody  of  the 
inn-keeper,  or  at  the  risk  of  the -guest.  This 
must  necessarily  depend  upon  the  particular 
circumstances  of  each  case.  Prima  facie  the 
inn-keeper  is  liable,  and  the  onus  lies  on  him  to 
show  the  contrary.  5  T.  R.,  273  ;  4  Maule  & 
S.,  306  ;  8  Barn.  &  C.,  9.  And  he  cannot  dis- 
charge himself  from  this  common  law  liability 
without  the  concurrence  of  the  guest.  Id. ,  7 
Carr.  &  P.,  213  ;  Calye's  case,  8  Bac.  Abr., 
664.  Testing  the  case  before  us  upon  these 
principles,  it  appears  to  me  there  cannot  be  a 
doubt  of  the  defendant's  liability. 

The  load  was  left  in  the  place  directed  by 
the  defendant's  servant,  after  an  assurance  it 
would  be  as  safe  there  as  if  under  lock  and 
key,  and  this  made  on  an  intimation  that  the 
goods  were  to  be  exposed.  The  traveler  is  not 
obliged  to  give  special  instructions  in  this  re- 
spect; on  the  contrary,  if  the  inn-keeper  wish- 
es to  exonerate  himself,  unless  the  goods  are 
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deposited  in  a  particular  place,  or  kept  in  a 
special  manner,  he  must  sav  so.  Calye's  case, 
4  Maule  &  S.,  306;  8  Barn."&  C.,  9.  The  last 
case  is  very  strong  on  this  point.  There  it  was 
the  custom  to  take  the  luggage  of  travelers 
to  their  bed-rooms,  unless  contrary  orders 
were  given.  One  package,  containing  silks  of 
various  kinds,  was  taken  by  direction  of  the 
guest  to  the  commercial  room.  On  the  next 
day  he  took  it  out  to  exhibit  his  goods  to  dif- 
ferent customers  ;  some  were  sold,  and  the 
package  was  taken  back  to  the  commercial 
room,  from  which  it  was  afterwards  stolen.  It 
was  insisted  that  by  the  special  direction  given, 
which  tended  to  expose  the  goods  in  a  greater 
degree  than  if  the  usual  practice  had  been  ob- 
served, the  guest  had  exonerated  the  inn-keep- 
er within  the  case  of  Burgess  v.  Clement,  4 
285*1  *Maule  &  S.,  306.  But  the  court  an- 
swered this  by  saying,  that  if  it  had  been  in- 
tended by  the  defendant  not  to  be  responsible 
unless  the  goods  were  placed  in  the  bed-room 
or  other  place  of  security,  he  should  have  said 
so. 

The  liability  of  the  inn-keeper  is  strict  and, 
doubtless,  often  severe,  but  not  more  so  than 
that  of  the  common  carrier;  both  are  considered 
insurers  of  the  goods  while  in  their  keeping. 
As  an  equivalent  they  have  peculiar  privileges; 
the  former  of  these  also  by  special  license.  But 
whatever  may  be  thought  of  the  principles  of 
their  responsibility,  it  is  not  for  the  court  to 
innovate  upon  them;  we  must  apply  them  as 
they  have  been  applied  by  our  predecessors, 
until  otherwise  directed  by  the  competent  au- 
thority. I  am  satisfied  such  application  sub- 
jects the  defendant  in  this  case  to  liability. 

Judgment  reversed. 

Cited  In— 25  Wend.,  643;  21  N.  Y.,  116;  33  N.  Y.,  574; 
44  N.  Y.,  183,  189  (4  Am.  Kep..  661) ;  42  Barb.,  251 ;  19 
Abb.  Pr.,  193;  Edm..  275;  3  Rob.,  888;  1  B.  D.  8.,  58, 
98;  4E.  D.  3.,  92;  2  Daly,  256 ;  33 Cal., 600, 602 ;  41  Am. 
Rep.,  775  (12  Neb.,  807). 


MAZUZAN  c.  MEAD. 

Usury—  Transfer  of  NoU. 

The  transfer  and  guaranty  of  a  note  for  a  larger 
sum  in  consideration  of  a  leas  sum.  is  not  per  se 
usurious;  the  guarantor  in  such  case,  whon  called 
on  for  payment,  beinir  liable  only  to  refund  the 
amount  received  by  him,  with  the  interest  thereof. 

Citations— 7  Wend.,  509 ;  20  Johns.,  865. 

TIEMURRER  to  declaration.  The  plaintiff 
±J  declared  that  the  defendant,  being  the 
holder  of  a  promissory  note  made  by  W.  &  E. 
Anderson,  bearing  dale  Sep.  15.  18*87,  where- 
by the  makers  promised  to  pay  to  the  defend- 
ant or  bearer  $210,  with  interest,  by  Nov.  1 
next  after  the  date  thereof,  he,  Oct.  15,  1887, 
by  a  memorandum  indorsed  on  the  back  of  the 
note  and  signed  by  h'm,  for  the  consideration 
of  $200  paid  to  him  by  the  plaintiff.  assigned 
and  transferred  the  note  to  the  plaintiff,  and 
guarantied  the  payment  thereof.  The  plaint- 
iff then  averren,  that  when  the  note  made  by 
the  Andersons  became  due  and  payable,  ac- 
cording to  its  tenor  and  effect,  the  makers  there- 
of did  not  pay  the  note,  whereof  the  defendant 

NOTE.—  Usury— See,  irrnerally.  Marvin  v.  Footer, 
8  Wend..  533.  fla**lAtd  lint  of  note*  ettrd  ;  Merritt  v. 
Benton,  10  Wend.,  116,  note;  Steele  v.  Whlppto,  ante, 
p.  103,  note. 
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had  notice,  and  whereby  he  then  and  there  be- 
came liable  *to  pay  the  said  sum  of  [*286 
money  in  the  said  note  specified,  and  conclud- 
ing with  the  usual  breach  that  the  defendant 
had  not  paid.  etc.  The  plaintiff  attached  to  the 
declaration  a  copy  of  the  note  and  of  the  mem- 
orandum assigning  and  guaranteeing  the  same, 
adding  thereto  these  words:  "The  plaintiff 
claims  on  the  above  $100,  and  interest  thereof 
from  15th  September,  1837,  and  $100,  and  in- 
terest thereof  from  15th  October,  1837,  only." 
He  also  indorsed  a  bill  of  particulars  in  these 
words:  "The  particulars  of  the  plaintiff's  de- 
mand in  this  cause  is  on  the  guaranty  on  the 
back  of  the  note,  a  copy  of  which  is  above  set 
forth."  The  defendant  demurred,  and  assigned 
for  cause  of  demurrer  that  the  contract  de- 
clared upon  was  upon  its  face  usurious. 

.'//•.  J.  L.  Curtenius,  for  defendant. 

Mr.  A.  A.  Boyce,  for  the  plaintiff,  insisted 
that  the  contract  was  not  usurious  ;  that  ac- 
cording to  the  settled  law  of  this  State,  the 
plaintiff  can  recover  only  the  amount  paid  by 
him  to  the  defendant,  together  with  the  inter- 
est thereof;  and,  in  support  of  this  position, 
cited  Braman  v.  Hess,  13  Johns.,  52;  and  add- 
ed, that  the  plaintiff  asked  no  more. 

By  the  Court,  Cowen,  J.  The  contract,  as 
set  forth  in  this  count,  is  said  to  be  expressly 
usurious.  In  consideration  of  $200  advanced, 
the  defendant  agrees  to  pay.  on  a  subsequent 
day,  $210,  with  interest  on  the  latter  sum  from 
a  previous  day.  It  is  answered  that  an  usuri- 
ous^intent  is  not  to  be  Inferred,  inasmuch  as  the 
plaintiff  cannot  in  legal  effect  recover,  and 
does  not  in  truth  seek  to  recover  more  than  he 
advanced,  with  the  legal  interest.  If  such  were 
the  express  agreement  at  the  time,  it  would 
clearly  take  away  the  sting  of  usury ;  and  if 
that  appear  upon  the  face  of  the  declaration  to 
be  but  the  legal  effect  of  the  guaranty,  then 
the  case  is  the  same.  Had  the  defendant  sim- 
ply indorsed  the  note,  leaving  himself  to  be 
charged  in  the  usual  way  by  demand  and  no- 
tice, the  transaction  would  not  have  been  usuri- 
ous. That  was  held  by  this  court,  and  after- 
wards by  the  Court  of  Errors,  in  Cram  v. 
Hendrick*.  7  Wend.,  *569,  on  the  ex  [*287 
press  ground  that  only  the  consideration  ad- 
vanced was,  in  construction  of  law,  secured 
by  the  indorsement.  We  think  this  case  is  the 
same  in  principle.  The  only  difference  is,  that 
the  guaranty  being  absolute,  there  is  a  waiver 
of  demand  and  notice.  Allen  v.  Riqhtmfre,  20 
Johns.,  865.  True,  the  guaranty  is  equivalent 
to  a  direct  promissory  note,  with  superadded 
security;  but  so  was  the  indorsement  in  Cram 
v.  Ifendrifk*.  We  are  not  called  upon  to  sup- 
port the  principle  of  that  case;  it  is  enough 
that  we  cannot  distinguish  its  principle  from 
that  of  the  one  before  us. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend. 

Explained  and  dlstlnjrulehod-9  Paijro.  t-7.  »'•». 
Cited  ln-4  Hill.  47»:  II.  it  D..  2.W  :  Clarke,  4*4  ;  10 
N.  Y.,  300;  9  Barb..  «50  ;  13  Barb.,  47. 


SHERRILL  t».  CAMPBELL. 

Practice — Stay  of  Proceeding* — Supcrscdeas. 

The  service  of  an  order  staying  further  proci-ed- 
ings  upon  an  execution,  irmnted  by  a  commissioner 
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upon  the  allowance  of  a  writ  of  error,  does  not  op- 
erate as  a  iwpemedeaa  to  discharge  from  custody  a 
defendant  who  was  arrested  and  committed  to  jail 
before  the  service  of  the  order. 

Citations—  Willes.  271,  280:  2  R.  S.,  569,  sec.  30;  8 
Wend.,  545 ;  3  Johns.  Cas.,  73. 

TMiROR  from  the  Washington  C.  P.  Camp- 
JJ  bell  sued  Sherrill  as  sheriff  of  the  County 
of  Washington,  for  the  escape  of  one  Abram 
Rowan,  an  imprisoned  debtor.  The  suit  was 
brought  in  a  justice's  court,  where  judgment 
was  rendered  for  the  plaintiff.  The  defendant 
appealed,  and  on  the  trial  in  the  Washington 
C.  P.,  it  was  shown  that  Rowan  was  arrested 
on  a  ca.  sa.  at  the  suit  of  the  plaintiff  Aug.  5, 
1834,  and  committed  to  the  jail  of  the  county, 
and  that  on  the  following  day  he  escaped  and 
went  at  large.  The  defendant  offered  to  prove 
that  after  his  arrest  and  commitment.and  on  the 
evening  of  the  same  Aug.  5,  Rowan  sued  out 
a  writ  of  error  to  remove  the  judgment  upon 
which  the  ca.  sa.  had  been  issued  from  the  C. 
P.  of  Washington  to  this  court,  put  in  bail  to 
prosecute  the  same,  and  obtained  an  order  from 
the  commissioner,  who  allowed  the  writ  stay- 
ing all  proceedings  upon  the  execution,  and 
288*]  also  all  further  proceedings  *upon  the 
judgment  until  the  further  order  of  the  court; 
that  on  the  sixth  day  of  Aug.  notice  of  the  is- 
suing of  the  writ  of  error  and  the  order  of  the 
commissioner,  were  duly  served  upon  the  at- 
torneys of  the  plaintiff,  and  upon  the  sheriff; 
and  that  after  the  service  of  such  notice,  and 
not  before,  Rowan  escaped,  etc.  The  defendant 
also  offered  to  prove  that  Rowan  did  not  give 
bail  for  the  liberties,  all  which  evidence  thus 
offered  to  be  given  was  objected  to  by  the 
plaintiff,  and  excluded  by  the  court.  The  de- 
fendant excepted  to  such  decision,  and  the 
jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  plaintiff.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  J.  Crary,  for  the  plaintiff  in  error,  in- 
sisted, that  from  the  time  of  the  service  of  the 
order  of  the  commissioner  upon  the  sheriff,  it 
would  have  been  illegal  for  him  to  have  im- 
prisoned Rowan.  The  very  object  of  the  stat- 
ute in  authorizing  an  order  to  stay,  was  to 
arrest  proceedings  upon  the  execution  in  what- 
ever condition  they  might  be  ;  no  one  would 
deny  that  such  an  order  would  suspend  proceed- 
ings upon  &fi.fa.  at  any  moment  before  the 
money  made  upon  the  sale  of  the  defendant's 
property  was  paid  over  to  the  plaintiff  ;  and 
yet  it  is  contended  on  the  other  side,  that  it  has 
not  the  same  effect  upon  a  ca.  sa.  If  there  be 
a  difference  between  the  two  kinds  of  execution 
in  reference  to  the  statute,  the  proceedings 
upon  the  ca.  sa.  should  be  arrested  in  prefer- 
ence to  those  upon  &fi.  fa.  The  latter  is  called 
a  final  execution,  and  is  the  end  of  thesuit.but 
not  so  a  ca.  sa.  ;  it  is  said  to  be  quousque,  as 
tending  to  an  end,  but  not  as  being  final.  6 
Rep.,  87.  A  ca.  sa.  is  not  executed  by  the 
mere  arrest  of  the  defendant ;  it  is  merely  in 
course  of  execution,  and  so  continues  whilst 
the  defendant  remains  imprisoned. 

Messrs.  B.  Blair  and  C.  L.  Allen,  for  the 
defendant  in  error,  admitted  that  if  the  ca.  sa. 
had  not  been  fully  executed,  the  order  to  stay 
would  have  operated  as  a  supersedeax  under  the 
provisions  of  the  Revised  Statutes,  2  R.  S.  ,596, 
597,  sees.  29,  30  ;  but  they  contended  that  the 
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arrest  of  the  defendant  upon  *the  ca.  f*289 
sa.,  even  without  commitment,  was  a  full  exe- 
cution of  the  process.  Grab.  Pr.,  364;  1  Archb. 
Pr.,  304,  and  cases  cited  ;  and  8  Wend.,  545. 
The  fact  that  the  defendant  had  not  given  bail 
for  the  liberties,  did  not  alter  the  case  ;  the 
bail  is  for  the  indemnity  of  the  sheriff,  and  if 
he  chose  to  let  the  defendant  go  at  large  upon 
the  limits  without  bail,  he  did  so  at  his  peril. 
3  Johns.  Cas.,  73. 

By  the  Court,  Nelson,  Gh.  J.  The  sheriff 
having  taken  Rowan  into  custody  on  the  ca.sa. 
before  the  service  of  the  order  to  stay  execution, 
the  question  is  whether  the  subsequent  service 
operated  to  discharge  him  from  the  commit- 
ment. A  writ  of  error  and  putting  in  bail 
clearly  would  not  have  had  that  effect  before 
the  statute,  Willes,  271,  280;  and  the  decision, 
therefore,  must  depend  upon  the  interpretation 
of  the  statute.  It  provides,  2  R.  S.,  569,  sec.30, 
if  no  execution  shall  have  been  issued,  the  serv- 
ice of  the  order  shall  stay  the  issuing  thereof; 
if  one  shall  have  been  issued,  it  shall  stay  the 
further  execution  thereof.  The  execution  of 
the  ca.  sa.  is  by  arresting  the  defendant  and 
committing  him  to  jail  ;  indeed,  his  arrest  is, 
pei'  se,  a  complete  execution,  as  he  is  then,  in 
the  contemplation  of  the  law,  in  its  custody, 
Willes,  280,  and  the  commitment  to  the  jail  is 
merely  for  the  purpose  of  safe  keeping.  An 
escape  before  is  attended  with  all  the  conse- 
quences of  one  after  commitment.  8  Wend., 
545. 

The  giving  of  bail  for  the  limits  is  no  part  of 
the  execution  of  the  process;  it  is  but  the  means 
of  relaxation  from  the  rigor  of  execution.  3 
Johns.  Cas.,  73.  Much  less  is  the  receipt  of 
the  debt ;  that  is  in  the  way  of  discharge  from 
execution. 

Judgment  affirmed. 

Cited  in-2  How.  Pr.,  258 :  2  E.  D.  S.,  263 ;  33  Mich.. 
449. 
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Conveyance  of  Land  Flowed  by  Mill- Dam — Res- 
ervation of  Right  to  Flow,  not  Implied — Con- 
struction of  Deed  Containing  Reservation — 
Devise. 

Where  Ihe  owner  of  land  conveys  away  a  portion 
of  his  premises,  a  part  of  which  at  the  time  of  the 
conveyance  are  flowed  by  a  mill-dam  belonging:  to 
him,  and  makes  no  reservation  of  the  right  to  con- 
tinue to  flow  the  land,  he  loses  the  right,  and  cannot 
set  up  an  implied  reservation. 

If  the  owner  had  sold  and  conveyed  the  mill  to  a 
third  person,  it  would  have  been  otherwise ;  then 
the  right  to  flow  the  land  would  have  passed  as  an 
incident  to  the  purchaser  of  the  mill,  and  could  not 
have  been  cut  off  by  the  grantor. 

A  clause  in  a  deed  in  these  words:  "Provided.nev- 
ertheless.  that  nothing  above  mentioned  shall  be  so 
construed  as  to  injure  the  privileges  heretofore  en- 
joyed with  regard  to  raising  water  for  the  benefit  of 
my  saw-mill  where  it  now  stands.or  others  if  erected 
at  or  near  the  same  place,"  was  held  in  this  case  to 
be  a  reservation  commensurate  with  the  grantor's 
estate  in  the  whole  premises  previous  to  the  con- 
veyance, and  was  not  limited  to  his  own  life ;  and 
that  a  devise  subsequently  made  by  such  grantor  to 
his  grandchildren  of  the  east  half  of  the  mill-lot,to- 
gether  with  all  the  rights  appurtenant  to  the  same, 
mill-privileges,etc.,passed  the  right  to  flow  reserved 
in  the  deed. 

Citations— 19  Vin.  Abr.,  119-121  (N).pl.  1,  2-i,  7;  Co. 
Litt.,  47;  Shep.  Touch.,  100;  4  Bart.  Com..  400;  Plowd. 
361 :  Cart.,  99 ;  Dyer,  264  h;  6  Cow.,  677;  Cro.  Jac.,121; 
3  Mas..  280,  282. 
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THIS  was  an  action  on  the  case,  tried  at  the 
Montgomery  Circuit  in  May,  1837,  before 
the  Hon.   John  Willard,  one  of  the   Circuit 
Judges. 

The  suit  was  brought  for  the  flowing  of  lands 
of  the  plaintiff,  and  obstructing  the  operations 
of  a  mill  owned  by  him.  by  means  of  a  dam 
erected  by  the  defendant  across  a  stream  upon 
which  the  mill  of  the  plaintiff  is  situate.  The 
plaintiff,  James  Burr,  showed  title  to  one  por- 
tion of  the  premises,  part  of  which  was  over- 
flowed, under  a  deed  executed  to  him  by  Na- 
thaniel Burr,  bearing  date  Apr.  27,  1801  ;  and 
to  another  portion,  part  of  which  was  also 
overflowed,  under  a  deed  executed  to  him  by 
Nathan  Burr,  bearing  date  Mar.  10,  1809,  con- 
taining the  following  reservation:  "Reserving, 
however.out  of  the  premises  above  conveyed, a 
right  of  flowing  such  part  of  the  said  premises  as 
may  be  necessary  for  a  mill-pond  at  or  near  the 
place  where  the  old  mill  stood,  by  erecting  a 
dam  at  or  near  the  old  dam,  for  the  benefit  of 
mills  ;  if  erected,  the  water  not  to  be  raised 
more  than  to  be  as  high  as  a  large  rock  in  the 
old  pond  or  creek."  The  mill  of  the  plaintiff 
29  1  *]  was  erected  about  *the  year  1823,  on 
the  premises  conveyed  to  him  by  Nathan  Burr. 
In  1835  the  father  of  the  defendant  erected  a 
mill  and  dam  on  the  same  stream  on  which  the 
plaintiff's  mill  was  situate,  below  the  plaintiff's 
mill,  which  dam  raised  the  water  in  the  stream 
and  set  it  back  upon  the  wheels  of  the  plaint- 
iff's mill,  so  as  entirely  to  render  the  mill  use- 
less, and  also  overflowed  about  three  fourths 
of  an  acre,  a  portion  of  the  premises  conveyed 
to  the  plaintiff  by  Nathaniel  Burr,  and  ren- 
dered it  useless.  The  father  of  the  defendant 
died  in  1836,  and  the  defendant  succeeded  him 
as  his  heir  at  law,  in  the  possession  of  the  mill 
built  in  1835.  On  this  evidence  and  proof  of 
the  damage  sustained,  the  plaintiff  rested.  The 
defendant  then  gave  in  evidence  a  deed  from 
Nathaniel  Burr  to  Nathan  Burr,  bearing  date 
Apr.  27,  1801,  conveying  certain  premises,  in- 
cluding the  premises  subsequently  conveyed  by 
Nathan  Burr  to  the  plaintiff,  containing  the 
following  proviso:  "Provided,  nevertheless, 
that  nothing  above  mentioned  shall  be  so  con- 
strued as  to  injure  the  privileges  heretofore  en- 
loyed  !with  regard  to  raising  water  for  the 
benefit  of  my  saw-mill  where  it  now  stands,  or 
others  if  erected  at  or  near  the  same  place."  In 
1824  Nathaniel  Burr  died, having  previously  by 
his  last  will  and  testament  devised  to  four 
grandchildren  in  fee,  the  east  half  of  the  mill- 
lot,  as  commonly  called,  together  with  all  the 
rights  appurtenant  to  the  same, mill-privileges, 
etc  ,  which  title  thus  devised,  subsequently.to 
wit :  in  1835,  became  vested  in  the  father  of 
the  defendant.  It  was  admitted  that  at  the 
time  of  the  conveyance  from  Nathaniel  Burr 
to  Nathan  Burr,  to  wit:  in  1801,  Nathaniel 
Burr  had  a  saw-mill  and  dam  on  the  premisea 
devised  by  him  to  his  grandchildren, near  where 
the  defendant's  mill  and  dam  now  are  ;  that 
the  same  was  carried  off  by  a  freshet  in  1804  ; 
that  Nathaniel  Burr  made  preparations  to  re 
build  the  same  before  his  death  ;  that  after  his 
death,  and  when  the  plaintiff  was  about  build- 
ing his  mill,  the  plaintiff  said  that  the  right  to 
build  the  dam  belonged  to  the  devisees  of  Na- ! 
thaniel  Burr,  but  that  they  would  never  agree 
.and  build  the  dam.  The  judge  ruled  that  the 
WEND.  21. 


defendant  had  not  shown  title  to  erect  and  keep 
up  the  dam  and  to  overflow  any  part  of  the 
lands  *of  the  plaintiff  ;  and  the  jury  [*292 
under  his  direction  found  a  verdict  tor  the 
plaintiff.  The  defendant  moves  fora  new  trial. 

Mr.  J.  W.  Cady.  for  defendant. 

Mr.  D.  Cady,  for  plaintiff. 

By  the  Court,  Cowen,  J.  With  regard  to 
that  part  of  the  premises  conveyed  by  Nathan- 
iel Burr  to  the  plaintiff  in  1801.  the  deed  re- 
served no  right  of  flowiog  it.  A  small  portion 
of  this  is  penetrated  by  a  turn  of  the  creek, 
where  the  water  is  raised  so  as  to  injure  the 
land.  The  defendant  is  clearly  liable  for  this 
injury.  After  having  sold  the  land  absolutely, 
Nathaniel  Burr,  the  testator,  had  no  right  of 
flowing  left,  which  he  could  devise  to  his  four 
grandchildren.  It  can  make  no  difference  that 
there  was  then  a  dam  built  which  flowed  this 
land.  If  a  man  convey  land  which  is  covered 
by  his  mill-pond,  without  any  reservation,  he 
loses  his  right  to  flow  it.  There  is  no  room  for 
implied  reservation.  A  man  makes  a  lane 
across  one  farm  to  another,  which  he  is  accus- 
tomed to  use  as  a  way  ;  he  then  conveys  the 
former,  without  reserving  a  right  of  way  ;  it 
is  clearly  gone.  A  man  cannot,  after  he  has 
absolutely  conveyed  away  his  land,  still  retain 
the  use  of  it  for  any  purpose,  without  an  ex- 
press reservation.  The  flowing  or  the  way  are 
but  modes  of  use,  and  a  grantor  might  as  well 
claim  to  plough  and  crop  his  land. 

If  the  mill  had  first  been  sold  by  Nathaniel 
Burr  to  another,  it  would  have  been  different; 
for  the  right  of  flow  would  have  passed  to 
that  other  as  an  incidentand  could  not  then  be 
cut  off  by  the  grantor.  This  distinction  is 
plainly  derivable  from  authorities  which  will 
be  presently  considered. 

The  judge  in  his  charge  also  denied  the 
right  of  the  defendant  to  flow  those  parts  of 
the  creek  which  lie  within  the  boundaries  of 
the  land  conveyed  in  1809  to  Nathan  Burr, 
and  by  him  in  1809  to  the  plaintiff.  These 
deeds  both  reserved  the  right  of  flowing  ;  but 
the  material  clause  *to  be  considered  [*293 
is  that  in  the  deed  of  1801,  from  Nathaniel 
Burr,  who,  it  is  insisted  by  the  defendant,  re- 
served by  that  deed  an  hereditary  easement  or 
right  of  flow,  which  by  will  he  transmitted  to 
his  grandchildren,  from  whom  the  defendant 
derived  his  title.  The  words,  after  conveying 
in  the  usual  form,  are,  "  provided,  neverthe- 
less, that  nothing  above  mentioned  shull  be  so 
construed  as  to  injure  the  privileges  heretofore 
enjoyed,  with  regard  to  raising  water  for  the 
benefit  of  my  saw-mill  where  it  now  stands,  or 
others  if  erected  at  or  near  the  fame  place."  It 
is  insisted  by  the  plaintiff's  counsel  :  1.  That 
this  is  a  reservation  but  for  the  life  of  the 
grantor;  and  2.  If  in  fee,  yet  the  easement  did 
did  not  pass  by  the  grantor's  devise  to  his 
grandchildren  of  the  mill-lot.  "  together  with 
the  rights  appurtenant  to  the  same,  mill  privi- 
leges, etc." 

1.  If  the  clause  in  the  deed  were  a  reserva- 
tion to  the  grantor,  he  being  named  as  the 
person  to  whom  the  easement  wa*  reserved, 
then  he  would  have  had  but  a  life  esttile; 
and  such  are  the  cases  in  the  book  cited  to 
this  point  against  the  defendant.  19  Vin. 
Abr..  119-121  (N).  pi.  2-4,  7.  The  book  says, 
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if  the  rent  be  reserved  to  him,  or  to  him.  his 
executors  and  assigns,  his  heir  shall  not  have 
the  rent,  and  it  shall  determine  by  his  death. 
It  is  confined  by  the  words  to  the  lessor,  etc. 
But  the  same  book  says,  if  such  a  reservation 
be  general,  as  a  rent  during  the  term  without 
saying  more,  the  law  will  say  this  shall  go  to 
the  lessor's  heirs  and  assigns.  Id.,  119  (N), 
pi.  1.  And  to  this  the  book  cites  Co.  Litt.,  47, 
and  several  other  authorities. 

The  same  distinction  holds  of  an  exception. 
Thus  it  is  said  in  Shep.  Touch.,  100  :  "If  one 
grant  lands  in  fee,  excepting  the  trees ^or  any 
other  thing  to  the  grantor,  without  saying  and 
to  his  heirs,  by  this  exception,  the  thing  ex- 
cepted  is  severed  only  for  the  life  of  the  grant- 
or, and  then  it  shall  pass  with  the  rest  of  the 
thing  granted.  But  if  the  thing  be  excepted 
indefinitely,  without  saying  for  the  life  of  the 
grantor,  etc.,  nor  how  long,  this  shall  be  taken 
to  be  an  exception  during  the  estate."  Again: 
"  By  an  exception,  the  thing  excepted  is  taken 
wholly  out  of  the  grant,  and  is  no  parcel  of 
the  thing  granted."  4  Bart.  Conv.,  400.  "That 
294*]  *which  is  excepted  out  of  the  general 
words  is  in  the  same  case  as  if  it  had  never 
been  touched."  Plowd.,  361;  per  Archer,  «/., 
in  Bosworth  v.  Farrand,  Carter,  99 ;  and  vide 
Dyer,  264  b.  There  can  be  no  doubt  that  Na- 
thaniel Burr,  by  the  clause  in  his  deed  to  Na- 
than Burr,  intended  to  save  the  whole  right 
which  he  had  to  flow  this  land  previous  to  the 
giving  of  the  deed.  That  was  a  right  in  fee. 
The  amount  is  :  "  Nothing  shall  be  so  con- 
strued as  to  injure  the  privilege  heretofore  en- 
joyed of  flowing  for  the  benefit  of  my  saw- 
mill." That  privilege  was  absolutely  to  him 
and  his  heirs  and  assigns.  He  might  hold,  as- 
sign or  devise  it.  It  appears  to  me,  then,  that 
whether  we  consider  this  as  the  reservation  of 
a  thing  de  now,  or  as  an  exception,  the  result 
must  be  the  same.  It  is  not  tied  up  to  the  per- 
son of  the  grantor.  The  privilege  is  to  remain 
untouched.  The  words,  "  my  saw  mill,"  are 
merely  descriptive  of  the  privilege,  as  showing 
where  it  is  to  be  exercised.  I  think  the  reser- 
vation was  in  law  commensurate  with  the 
grantor's  previous  estate ;  in  other  words,  a 
fee,  within  the  distinction  laid  down  in  the 
books.  Suppose  Nathaniel  Burr  had  sold  all 
his  land,  with  an  express  exception  of  the  mill 
without  anything  more,  the  right  to  a  neces- 
sary flow  for  the  use  of  the  mill  would  have 
been  reserved  as  an  incident.  Nicholas  v.  Cham- 
berlain, which  will  be  hereafter  noticed,  shows 
this.  In  Jackson  v.  Vermilyea,  6  Cow. ,  677,  it 
was  held  that  the  express  exception  of  a  mill- 
site  was  impliedly  an  exception  of  so  much 
land  as  is  necessary  for  the  mill  pond,  and  for 
erecting  and  carrying  on  the  business  of  a  mill. 

2.  The  next  question  is,  whether  the  devise 
of  the  land  and  mill,  with  the  appurtenances, 
etc.,  shall  carry  the  easement  to  the  devisees  ; 
and  it  is  very  clear  that  it  shall.  The  right  to 
use  the  water  in  a  certain  way,  though  it  be 
only  convenient  for  a  building,  is  an  appurte- 
nance, and  shall  pass  by  a  grant  of  the  building, 
cum  pertinentiis.  Thus,  in  Nicholas  v.  Cham- 
berlain, Cro.  Jac.,  121 :  "It  was  held  by  all 
the  court  upon  demurrer,  that  if  one  erect  a 
house  and  build  a  conduit  thereto  in  another 
part  of  his  land,  and  convey  water  by  pipes  to 
the  house,  and  afterward  sell  the  house  with 
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*the  appurtenances,  excepting  the  land,[*295 
or  sell  the  land  to  another,  reserving  to  him- 
self the  house,  the  conduit  and  pipes  pass  with, 
the  house;  because  it  is  necessary,  et  quasi  ap- 
pendant  thereto;  and  he  shall  have  liberty  by 
law  to  dig  in  the  land  for  amending  the  pipes, 
or  making  them  new  as  the  case  may  require. 
So  it  is  if  a  lessee  for  years  of  a  house  and  land 
erect  a  conduit  upon  the  land;  and  after  the 
term  determines,  the  lessor  occupies  them  lo- 
gether  for  a  time,  and  afterwards  sells  the 
house  with  the  appurtenances  to  one,  and  the 
land  to  another,  the  vendee  shall  have  the  con- 
duit and  pipes,  and  liberty  to  amend  them." 
If  such  be  the  effect  of  a  grant,  a  for tiori  shall 
it  be  so  of  a  devise.  In  Whitney  v.  Olney,  3 
Mas.,  280,  a  devise  of  a  mill  with  the  appur- 
tenances, was  held  to  carry  all  the  land  usual- 
ly occupied  with  the  mill,  although  land  can- 
not be  said  in  law  to  be  appurtenant  to  land. 
And  see  several  cases  cited  Id. ,  282. 

In  the  case  at  bar,  the  grantor  and  testator 
had  occupied  the  premises  for  a  saw-mill  from 
before  the  time  of  deeding  till  1804,  when  the 
dam  was  carried  away  by  a  flood.  He  pre- 
pared to  rebuild  before  his  death.  But  the 
land  finally  coming  to  the  defendant  he  sub- 
stituted a  grist-mill.  This  he  had  a  right  to- 
do  by  the  express  terms  of  the  reservation  ; 
and  of  that  right  the  plaintiff  was  fully  aware 
when  his  deerskin  mill  was  erected  some  14 
years  before  the  trial.  His  only  hope,  as  he 
said,  was  from  the  disagreement  of  the  de- 
visees, the  then  owners. 

The  result  of  our  opinion  is  that  a  new  trial' 
must  be  granted;  for  although  the  defendant 
had  a  right  to  flow  that  portion  of  the  premises 
which  were  granted  by  Nathan  Burr  to  the 
plaintiff,  he  had  no  right  to  flow  the  other  por- 
tion of  the  plaintiff's  premises  which  were 
granted  to  him  by  Nathaniel  Burr.  The  dam- 
ages allowed  by  the  jury  for  the  flowing  of  the 
premises  last  mentioned  must  have  been  tri- 
fling compared  with  what  probably  were  al- 
lowed for  the  injury  to  the  plaintiff's  mill,  and 
the  defendant,  therefore,  is  entitled  to  a  new 
trial. 

New  trial  granted. 

Criticised— 36  Am.  Rep.,  412  (53  Md.,  271). 

Cited  in— 1  N.  Y.,  112 :  5  N.  Y.,  38,  39 :  44  N.  Y..363  r 
1  Keys,  4^8:  4  Keys.  163:  1  Abb.  App.  Dec.,  56;  4 
Abb.  App.  Dec.,  248;  6  Barb.,  160  :  34  Barb.,  567;  68 
How.  Pr.,  84:  62  How.  Pr.,  3:  45  Super.,  562,  569;  4» 
Am.  Dec.,  526  (8  Pa.  St.,  387). 


*THE  TROY  TURNPIKE  AND  R.  [*296 
R.  COMPANY 

v. 
M'CHESNEY. 

Corporations— Forfeiture  of  Stock  f or  Non- Pay- 
ment of  Calls,  a  Cumulative  Remedy — Suit  may- 
be Maintained  on  Subscription — Notice  Desig- 
nating 1'lace  of  Payment^- Sufficiency  of— Au- 
thority of  Agent. 

The  clause  in  an  Act  of  incorporation  of  a  turn- 
pike or  railroad  company  authorizing  a  forfeiture 
of  stock  and  previous  payments  in  cases  of  non-pay- 


NOTE.— Cummulative  remedies.  See  Crittenden  v. 
Wilson,  5 Cow.,  165,  note;  Almy  v.  Harris.  5  Johns.,. 
175,  note. 
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the  notice. 


ment  of  calls,  confers  a  cumulative  remedy:  and  i  to  construct  a  railroad  instead  of  a  turnpike 

does  not  deprive  the  company  of  the  right  to  pro-    roa(j.  tnen    however    the  idea  of  ronstniptinir 

oeed  by  action  for  the  recovery  of  subscriptions.  ~n>  D(         rer   in 

Nor  is  the  company  limited  to  the  remedy  by  for-  '•  a  railroad  was  abandoned,  and  the  directors 

feiture,  although  the  promise  be  expressed  in  the  '  resolved  to  construct  a  Macadamized  turnpike 

subscription  to  be  upon  pain  of  forfeiting,  etc.,  and  |  roafi    an^   annnintpH   mmmittPPs  tn   ne<rr>H»t< 

consequently  the  plaintiffs  may  declare  upon  such        .,''. ai 

contract  as  upon  an  absolute  promise.  |  With  the  subscribers  to  the  stock,  and  to  allow 

A  notice  requiring  payments  to  be  made  to  A.  B.,  j  them  to  withdraw  one  half  of  their  subscrip- 

residing  in  the  City  of  Troy,  is  prima  facie  a  suffl-    tions  uuon  their  assuming  to  oav  the  residue 

cient  compliance  with  the  requirement  of  the  stat-  „  p  \" 

ute  that  the  place  of  payment  shall  be  designated  In    as  calls  should  be  made.  After  this,  to  wit:  in 

the  early  part  of  Mar.,  1833,  the  defendant  be- 
came a  subscriber  for  the  stock  held  by  him. 
He  complained  that  a  number  of  the  subscrib- 
ers had  been  allowed  to  withdraw  their  sub- 
scriptions, contrary  to  his  expectations  ;  and 
also  that  the  agent  of  the  Co.  who  had  solicited 
his  subscription  had  promised  to  release  him 
therefrom,  if  at  any  time  he  desired  it,  and  he 
alleged  that  he  had  made  such  request.  In  ref- 
erence to  these  allegations  proof  was  adduced 
on  both  sides.  *The  judge  charged  the  [*298 
that  unless  they  were  satisfied  that  the 


than  by  a  formal  resolution ;  it  may  be  collected 
from  circumstances. 

Citations— 1  Cal.,  381 ;  14  Johns.,  238 ;  19  Wend..  43 ; 
1  R.  L..  228,  245 ;  1  R.  S.,  580 ;  3  R.  S.  221;  Laws  of  1831, 
p.  232,  sec.  15 :  14  Johns.,  118 ;  4  Cow.,  645. 

THIS  was  an  action  of  atsumpsit,  tried  at  the 
Rensselaer  Circuit,  in  Oct.,  1835,  before 
the  Hon.  James  Vanderpoel,  then  one  of  the 
Circuit  Judges. 

The  plaintiffs  were  incorporated  in  Apr., 
1831.  with  power  to  make  and  construct  a  turn- 
pike road  from  the  City  of  Troy  to  Bennington 
or  Pownal,  in  the  State  of  Vt.;  and  also  to 
make  and  construct  a  single  or  double  railroad 
from  Troy  to  either  of  the  said  towns.  The 
capital  stock  to  be  $100,000.  to  be  divided  into 
shares  of  $100  each,  with  power  to  the  Co.  to 
increase  the  stock  to  $1,000,000.  Commission- 
ers were  appointed  by  the  Act  to  receive  sub- 
scriptions, and  when  the  sum  of  $50,000  was 
subscribed,  notice  was  directed  to  be  given  for 
the  election  of  directors,  who  were  authorized 
to  require  payments  of  the  sums  subscribed  at 
such  times  and  in  such  proportions  as  they 
should  see  fit,  under  the  penalty  of  the  forfeit- 
ure of  all  previous  payments  made  thereon  ; 
notice  of  the  payments  required,  and  of  the 
time  and  place  of  payment,  to  be  given  in  a 
public  newspaper  published  in  the  City  of 
Troy.  The  defendant  subscribed  for  five  shares 
of  the  stock,  amounting  to  $500.  and  this  suit 
was  brought  against  him  for  calls  amounting 


ury, 

defendant  was  fully  informed  of  all  the  cir- 
cumstances of  the  transaction  in  reference  to 
the  road,  and  that  no  fraudulent  representa- 
tions were  made  to  induce  him  to  subscribe, 
they  ought  to  find  a  verdict  in  his  favor  ;  oth- 
erwise, he  instructed  them,  they  should  find 
for  the  plaintiffs  the  amount  claimed.  The  jury 
found  for  the  plaintiffs.  In  the  progress  of  the 
trial  it  appeared  that  the  agent  of  the  Co.  had 
received  verbal  instructions  from  the  director* 
to  permit  such  subscribers  as  desired  to  do  so, 
wholly  to  withdraw  their  subscriptions,  and 
that  such  instructions  were  given  without  any 
formal  resolution  adopted  by  the  directors  and 
entered  upon  their  minutes;  this  evidence  was- 
objected  to  by  the  defendant,  and  overruled  by 
the  judge.  The  defendant  moved  for  a  new 
trial. 

Mr.  H.  Z.  Hayner,  for  the  defendant,  in- 
sisted that  a  new  trial  ought  to  be  granted:  1. 
Because  the  notice  of  the  place  where  the  pay- 
ments were  to  be  made  was  insufficient.  The 


297*]  to  *$320,  which  he  had  neglected  to   notice  required  the  payment  to  be  made  to  A. 


pay.  The  plaintiffs  produced  one  of  the  books 
of  subscription,  by  which  it  appeared  that  the 
defendant  was  a  subscriber  for  five  shares  of 
the  stock  of  the  Co.  The  engagement  was 
to  the  effect  that  the  subscribers  severally 
promised  to  pay  to  the  Co.  $100  on  each  share 
of  stock  set  opposite  their  respective  names; 
one  dollar  to  be  paid  immediately,  and  $90 
in  such  sums  and  at  such  times  and  places 
as  the  Co.  should  require,  upon  pain  of  for- 
feiting to  the  Co.  all  previous  payments  made 
thereon.  The  plaintiffs  proved  calls  for  pay- 
menu,  amounting  in  the  whole  to  $64  upon 
each  share,  and  the  publication  of  notices  of 
such  calls  requiring  payments  to  be  made  to 
certain  persons  named  in  the  notices,  residing 
in  the  City  of  Troy,  in  the  City  of  N.  Y.,  and 
in  other  places, or  to  one  of  them.  Upon  this  evi- 
dence the  plaintiffs  rested,  and  the  defendant's 
counsel  moved  for  anonsuit.on  the  grounds:  1. 
That  by  the  terms  of  the  subscription,  the  only 
remedy  that  the  plaintiffs  had  was  a  forfeiture 


B.  of  the  City  of  Troy  ;  it  should  have  been 
that  the  payment  should  be  made  at  Troy  to 
A.  B.  According  to  the  notice  the  defendant 
could  be  relieved  only  by  a  personal  tender  to 
A.  B.  2.  There  was"  a  variance  between  the 
contract  declared  upon  and  that  produced  on 
the  trial.  As  declared  upon  it  was  an  absolute 
promise  to  pay,  subjecting  the  promisor  to  an 
action  at  law,  whereas  by  the  contract  pro- 
duced the  only  remedy  of  the  plaintiffs  was  a 
forfeiture  of  previous  payments.  3.  The  un- 
dertaking of  the  defendant  was  not  a  note  un- 
der the  statute,  and  the  plaintiffs  were  not  en- 
titled to  recover  for  the  omission  to  set  forth 
any  consideration  for  the  promise.  4.  A  verbal 
authority  to  the  agent  to  discharge  such  sub- 
scribers as  chose  to  lie  discharged,  was  an  ille- 
gal act;  the  directors  could  only  act  by  a  form- 
al resolution  entered  upon  their  minutes. 
Mr.  H.  T.  Eddy,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.     All  the  cases 


of  previous  payments;  and  2.  That  the  places  I  in  this  court  from  1  ('ai  .  381,  to  14  Johns., 
of  payment  as  designated  in  the  notices  were  |  288,  show  that  the  condition  *<>f  for-  ["2"' 
not  sufficiently  definite ;  which   motion  was 
overruled  by  the  judge. 
From  the  defense  set  up  it  appeared,  that 


feiture  of  stock  and  all  previous  sums  paid,  for 
non-payment  of  any  subsequent  installment,  is 
but  a  cumulative  remedy  given  to  the  Co.  See 


about  June  15,  1881.  directors  were  appointee),  i  19  Wend..  43.  The  general  ActDAMed  in  1807. 


and  that  up  to  Jan.,  1888.  it  was  contemplated 
WKND.  21. 
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companies,  as  well  as  the  Act  respecting  incor- 
porations for  manufacturing  purposes,  passed 
in  1811,  1  It.  L.,245;  3  R.  S.,  221,  contain 
clauses  nearly  verbatim  with  the  one  in  this 
charter,  and  under  which  several  of  the  decis- 
ions were  made. 

It  is  true,  the  forfeiture  clause  is  here  carried 
into  the  subscription  papers;  if  it  had  not  been 
so  embodied,  the  rights  and  liabilities  of  the 
subscriber  would  have  depended  upon  and 
must  have  been  construed  in  reference  to  the 
Act  of  incorporation  of  the  Co. ;  and  the  effect 
of  it  would  have  been  as  available  to  him  as  if 
incorporated  into  his  contract.  I  cannot  think, 
therefore,  that  this  circumstance  varies  the 
question.  The  most  that  can  be  said  regarding 
the  uniform  construction  of  the  clause  is,  that 
the  instrument  giving  the  remedy  at  common 
law  contains  also  the"one  under  the  statute. 

This  view  answers  the  objection  of  variance 
between  the  contract  as  set  out  and  as  proved. 
The  plaintiffs  had  a  right  to  count  as  upon  an 
absolute  promise. 

The  Act  of  incorporation  of  this  Co.,  Stat., 
sess.  1831,  p.  232,  sec.  15,  provides  that  notice 
shall  be  given,  among  other  things,  "of  the 
place  and  time"  when  and  where  payments  are 
to  be  made.  The  notices  published  designated 
the  individuals  by  name,  and  the  city  or  vil- 
lage in  which  they  resided,  to  whom  the  pay- 
ments were  to  be  made.  It  is  urged  that  the 
place  is  too  indefinite.  The  notice  was  30  days, 
and  with  ordinary  diligence  there  could  have 
been  no  great  difficulty  in  finding  the  individ- 
ual. At  all  events,  I  think  if  the  failure  of  pay- 
ment happened  on  this  account,  it  lay  upon  the 
defendant  to  give  some  evidence  of  it. 

It  is  also  urged,  that  the  verbal  authority 
given  to  the  agent  by  the  directors  to  negoti- 
ate with  the  subscribers,  and  relinquish  even 
the  whole  of  their  stock  if  insisted  upon,  after 
the  Co.  had  determined  to  build  a  Macadam- 
ized turnpike  road  instead  of  a  railroad,  was 
3OO*]  nugatory;  not  being  *a  corporate  act 
of  the  body.  Such  is,  undoubtedly,  the  gener- 
al rule,  though  the  appointment  of  the  agent 
and  the  extent  of  his  authority  may  as  in  the 
case  of  an  appointment  by  a  natural  person, 
be  established  by  circumstances.  14  Johns., 
118;  4  Cow.,  645.  But  the  question  is  not  at  all 
important  here,  because:  1.  The  defendant  was 
advised  of  the  direction  thus  given  in  respect 
to  the  previous  subscribers  before  he  sub- 
scribed; and  2.  Even  if  his  position  be  correct, 
as  to  the  agent  in  this  case,  the  only  conse- 
quence would  be,  that  the  subscribers  are  still 
liable,  which  cannot  operate  to  his  prejudice. 
If  it  be  said  the  directors  subsequently  ratified 
the  act  erasing  their  names,  the  answer  is,  that 
they  have  done  no  more  than  the  defendant 
was  advised  they  intended  to  do. 

Upon  the  whole,  under  the  charge  of  the 
judge  at  the  trial,  and  the  verdict  of  the  jury, 
1  dp  not  perceive  that  the  defendant  can  com- 
plain either  in  law  or  equity. 

New  trial  denied. 

Corporation— Forfeiture— Action  to  recover  sub- 
scription. Cited  ln-1  Sandf.  Ch.,  495 :  28  Hun,  137 ; 
17  Barb.,  575 ;  21  Barb.,  64 ;  41  Barb..  168 ;  15  How,  Pr., 
378. 

Agent  of  corporation— How  authority  may  be  con- 
ferred upon.  Cited  in— 1  Hilt..  470 ;  43  Mo..  115;  37 
Am.  Dec.,  217  (12  N.  H.,  237) ;  44  Am.  Dec.,  669  (1  Ga., 
431). 

Also  cited  in— 10  N.  Y..  458. 
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Mortgage  of  Personal  Property,  Leaving  Posses- 
sion in  Mortgagor,  the  Mortgagee  Having  Right 
to  Take  Powesxion  on  Certain  Conditions — 
Mortgage,  not  per  se  Fraudulent — Replevin — 
Trover — Trespans — Extent  of  Recovery. 

Where  a  mortgage  of  personal  property  given  to 
secure  the  purchase  money  contains  a  clause  that 
the  property  shall  remain  in  the  possession  of  the 
mortgagor  until  default  in  payment  of  the  pur- 
chase money  ;  but  on  the  happening1  of  such  de- 
fault, or  in  case  the  mortgagor  attempt  to  remove 
or  dispose  of  the  property,  giving'  the  mortgagee 
the  right  to  take  possession  of  and  sell  it;  the  mort- 
gagor is  authorized  upon  the  mortgagee  removing 
the  property  from  the  county  where  the  parties  re- 
sided, to  bring  replevin  to  obtain  possession  there- 
of, although  the  time  of  payment  of  the  mort- 
gage moneys  has  not  yet  arrived. 

The  continuance  of  possession  in  the  mortgagor 
in  such  case,  does  not  per  se  render  the  mortgage 
void,  provided  it  be  duly  filed.  If  fraudulent  in  fact 
such  fraud  may  be  shown  ;  but  it  is  not  construct- 
ively fraudulent. 

If  the  mortgagor  could  be  deemed  entitled  to  re- 
cover as  for  the  value  of  the  property,  all  he  would 
be  entitled  to  would  be  the  value  of  his  interest  in 
the  property,  deducting1  the  amount  of  the  debt  due 
to  the  mortgagee;  or  if  his  interest  had  in  fact 
ceased  at  the  time  of  the  assessment  of  the  value, 
by  the  mortgage  having  become  absolute,  he  would 
not  be  entitled  to  recover  anything  except,  per- 
haps, costs;  and  it  seems,  that  *in  this  case,  [*3O1 
the  rights  of  the  parties  as  they  existed  at  the  com- 
mencement of  the  suit  are  not  regarded. 

In  trover  or  trespass,  if  the  property  be  taken  by 
a  stranger,  the  special  property  man  may  recover 
the  whole  value,  holding  the  balance  beyond  his 
own  interest  in  trust  for  the  general  owner :  but  if 
the  suit  be  against  the  latter,  ne  is  entitled  to  a  de- 
duction of  the  value  of  his  interest. 

Citations— 2  R.  S.,  437,  sec.  55.  2ded.;  Story,  Bail., 
204,  205,  sec.  303 ;  236,  237,  sec.  349 ;  13  Co.,  69 ;  5  Binn., 
460 ;  11  Hen.  4,  23 ;  15  Mass.,  389 ;  3  Yerg.,  199,  201 ;  6 
Carr.  &  P.,  620  ;  16  Pick.,  462. 

ERROR  from  the  Onondaga  C.  P.  Russell 
brought  an  action  of  replevin  in  the  detinet, 
against  the  defendant  Jefferson  Butterfield, 
and  on  the  trial  the  following  facts  appeared: 
Mar.  23,  1835,  Russell  sold  a  horse, wagon  and 
harness  to  George  W.  Butterfield,  for  the  sum 
of  $90,  and  to  secure  the  payment  thereof, took 
a  mortgage  of  the  same  property,  with  a  de- 
feasance therein  expressed,  that  the  same 
should  be  void  on  the  payment  of  $50  on  the 
first  day  of  November  next  after  the  date  of 
the  mortgage,  and  the  further  sum  of  $40,  in 
one  year  thereafter.  The  property  to  remain  in 
the  possession  of  the  mortgagor,  but  in  case  of 
default  of  payment  of  the  mortgage  money  or 
any  part  thereof,  or  in  case  of  any  attempt  to 
remove  or  dispose  of  the  property  on  the  part 
of  the  mortgagor,  the  mortgagee  to  havfe  the 
right  to  seize  it,  wherevei  it  might  be,  and  to 
sell  and  convert  the  same  into  money,  and  ap- 
propriate the  proceeds  to  the  payment  of  his 
debt,  paying  over  the  surplus,  if  any,  to  the 
mortgagor.  The  parties  to  the  mortgage  resid- 
ed in  the  Town  of  Manlius,  in  the  clerk's  office 
of  which  town  the  mortgage  was  filed  Apr.  2, 
1835.  The  mortgagor,  who  is  a  millwright, 
went  to  the  Town  of  Fulton,  in  the  County  of 
Oswego,  to  work, and  took  the  horse  with  him, 
where  the  horse  was  seized  under  an  attach- 


NOTE.— Mortgages  and  sales—  Possession  retained  by 
mortgagor  or  vendor— Fraud.  For  a  full  discussion, 
see  Sturtevant  v.  Ballard.  9  Johns.,  337,  note;  Barren 
v.  Paxton,  5  Johns.,  258,  note ;  Ludlow  v.  Hurd,  19 
Johns..  218,  note;  Look  v.  Comstock,  15  Wend.,  244, 
note ;  Smith  v.  Acker,  23  Wend.,  653,  note, 
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ment,  sued  out  by  one  Sumner  Whitney, upon 
which  a  judgment  was  obtained,  an  execution 
issued,  the  horse  sold  and  bought  in  by  Whit- 
ney, subject  to  the  plaintiff's  mortgage,  at 
about  $4,  which,  after  deducting  the  charges 
of  the  keeping  of  the  horse,  yielded  the  plaint- 
iff the  net  sum  of  69  cents.  The  horse  was  sold 
under  the  execution  in  July,  1835.  In  the 
mouth  of  August  following,  the  plaintiff  in 
this  suit  found  him  in  the  possession  of  Jeffer 
«on  Butterfleld,  in  the  Town  of  Syracuse,  in 
3O2*]  the  County  of  Onondaga,  *and  de- 
manded that  he  be  delivered  to  him.  Jefferson 
Butterfield  refused  to  comply,  saying  he  had 
the  horse  of  Sumner  Whitney,  and  that  Whit- 
ney was  good  to  him  for  the  same.  The  plaint- 
iff sued  out  a  replevin,  in  Aug.,  1835,  and  the 
cause  was  tried  in  the  Onondaga  C.  P.  in  Feb., 
1836.  The  court  decided  that  the  facts  proved 
did  not  show  a  forfeiture  of  the  mortgage;  that 
the  action  of  the  plaintiff  was  prematurely 
brought,  and  that  the  defendant  was  entitled 
to  a  verdict  for  the  value  of  the  horse;  and  the 
jury,  under  the  direction  of  the  court,  found 
a  verdict  for  the  defendant,  finding  the  value 
of  the  horse  to  be  $35, for  which  sum  and  costs, 
judgment  was  rendered  in  favor  of  the  defend- 
ant. The  plaintiff  having  excepted  to  the  de- 
cision of  the  court,  sued  out  a  writ  of  error. 

Mr.  H.  C.  Van  Schaack,  for  plaintiff  in 
error. 

Me*»rs.  J.  G.  Forbes  and  D.  A.  Orcutt, 
for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  court  clearly 
erred  in  deciding  that  the  removal  of  the  horse 
to  Oswego,  did  not  violate  the  provision  in 
the  mortgage.  It  was,  in  its  own  nature,  calcu 
lated  to  hazard  the  plaintiff's  security,  and 
worked  that  effect.  This  was  the  very  evil 
which  the  clause  providing  against  a  removal 
was  intended  to  prevent. 

It  is  now  said  the  mortgage  was  fraudulent, 
by  reason  of  the  coqtinued  possession  of  ihe 
mortgagor.  This  is  not  necessarily  so.  The 
plaintiff  never  parted  with  his  property  abso- 
lutely. The  sale  and  mortgage  were  one  act, 
like  saying:  "I  sell,  but  the  sale  shall  not  be 
absolute,  unless  the  money  be  paid  at  such  a 
time,  and  the  goods  be  kept  within  my  reach." 
A  mortgage  of  this  sort  would  be  void  unless 
filed,  perhaps:  but  that  now  in  question  was 
filed.  It  miirlit  also  be  shown  to  be  in  fact 
fraudulent,  but  is  not  constructively  so.  The 
point  of  fraud  was  not  even  made  below.  Ev- 
erybody concerned,  unless  the  defendant  be- 
low be  an  exception,  dealt  with  the  horse  as  if 
he  were  bound  to  the  plaintiff  In-low  by  a  val- 
id mortgage. 

3O3*]  *Again;  admitting  the  action  to  have 
been  premature,  it  seems  to  me  that  the  meas- 
ure of  damages  prescribed  by  the  court  below 
was  wrong.  A  man  claiming  under,  and  who 
certainly  has  no  greater  right  than  the  mort- 
gagor, wan  allowed  to  recover  the  full  value  of 
the  horse,  without  anv  deduction  on  account 
of  theincumbrance.  The  mortgagor  was  prob- 
ably insolvent,  and  all  personal  remedy  against 
him  was  out  of  the  question. 

The  statute  gives  the  defendant  in  replevin 
the  election,  when  he  succeeds  and  has  title, to 
take  judgment  for  a  specific  return  of  the  prop- 
erty, or,  waiving  that,  for  the  value  of  the  prop- 
WEND.  21. 


erty  to  be  assessed  by  a  jury.  2  R.  S.,  437,  sec. 
55,  2d  ed.  But  it  could  never  have  been  in- 
tended to  give  the  defendant  a  value  beyond 
what  the  goods  would  be  worth, when  returned 
to  his  hands.  The  object  was  to  substitute  the 
real  value  for  the  specific  goods.  The  relation 
of  the  defendant  below  to  the  plaintiff  was  in 
the  nature  of  that  between  bailor  and  bailee. 
The  case  is  certainly  not  stronger  than  ii  the 
mortgagee  had  done  the  wrong  without  process, 
and  had  been  sued  in  trover  or  trespass.  It  has 
long  been  held  that,  although  if  the  property  be 
taken  by  a  stranger,  the  whole  value  may  be  re 
covered  by  the  special  property-man, he  holding 
the  balance  beyond  his  own  interest  in  trust 
for  the  general  owner,  yet,  on  a  'like  suit  be- 
tween him  and  the  general  owner,  the  latter 
shall  be  entitled  to  a  deduction  of  the  value  of 
his  interest  by  the  jury,  when  they  come  to 
the  assessment  of  damages.  The  value  of  the 
plaintiff's  interest  is  the  worth  of  his  special 
property  in  the  article.  Story,  Bail.,  204,  205, 
sec.  303;  Heydon  &  Smith's  case,  13  Co.,  69; 
Lyle  v.  Barker,  5  Binn. ,  460.  It  is  said  in 
Coke's  R.  to  be  the  better  opinion  in  11  Hen. 
IV.,  23,  "  that  he  who  hath  a  special  "property 
in  goods,  shall  have  a  general  action  of  tres- 
pass against  him  who  hath  the  general  prop- 
erty, and,  upon  the  evidence,  damages  shall 
be  mitigated;  but  clearly  the  bailee  or  he  who 
hath  a  special  property, shall  have  a  general  ac- 
tion of  trespass  against  a  stranger,  and  shall 
recover  all  in  damages,  because  he  is  charge- 
able over."  This  distinction  is  cited  and  ap- 
proved by  Tilghman.  Ch.  J.,  in  Lyle  v.  Bark- 
er. Then  taking  up  *the  relation  which  [*3O4 
we  have  supposed  to  exist  here;  the  pledger 
sues  the  pledgee  for  a  wrongful  conversion. 
The  latter  is  accountable,  but  the  debt  shall  be 
recouped  in  damages.  Story,  Bail..  236,  237, 
sec.  349;  Jarvu  v.  Rogers,  15  Mass.,  389.  But 
this,  it  seems,  must  be  taken  of  a  wrongful 
conversion,  where  there  has  been  no  tender  by 
the  pledger;  for,  if  he  tender  the  debt,  the 
pledgee  shall  be  left  to  his  remedy  by  demand 
and  action  for  the  money:  and  must  account 
for  the  general  value  of  the  goods.  On  tender, 
the  special  property  of  the  pledgee  ceases,  and 
he  becomes  a  wrong-doer,  and  Is  accountable 
as  a  stranger.  Ball  v.  Stanley,  8  Yerg.,  199, 
201.  It  has  been  suggested  that  an  act  totally 
inconsistent  with  the  bailment;  e.  </.,  a  tortious 
sale  by  the  pledgee,  would  equally  revest  the 
absolute  property  in  the  bailor.  Samuel  v. 
Morri*,  6  Carr.  &  P.,  620.  But  the  rule  of 
damages  was  not  mentioned.  The  full  value 
would  iu  some  instances  be  unjust  even  where 
the  action  is  in  favor  of  the  bailor;  and,  in 
most  cases,  where  it  is  by  the  bailee.  In  the 
case  of  a  pledge,  the  bailee  who  1ms  wrongful- 
ly converted  the  property,  still  has  a  remedy 
by  action  for  the  debt,  and  may  therefore  save 
himself,  though  compelled  to  pay  the  full 
value.  But  this  is  n  circuitv  which  it  is  desir- 
able to  prevent;  and  it  may  be  done  by  recoup- 
ment, where  there  is  a  privity  between  the 
parties.  The  question  before  us  is.  I  think,  the 
same  as  if  the  replevin  had  been  brought 
against  the  immediate  pledgor.  Judgment  lor 
a  return  would  have  left  the  whole  mortjrnge 
debt  still  due;  but  a  verdict  and  judgment  for 
the  qualified  value  in  the  hands  of  the  defend- 
ant, would  have  been  an  application  of  the 
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residue,  pro  tanto,  in  discharge  of  the  debt 
which  might  have  been  shown  by  way  of  de 
fense  in  an  action  against  the  mortgagor 
Forbes  v.  Parker,  16  Pick.,  462,  will,  I  think 
be  found  fully  to  sustain  this  view  of  the  case 

The  property  of  the  defendant  was  tempo 
rary  at  best,  and  the  cause  was  not  brought  to 
trial  till  after  it  had  ceased,  unless  the  first  in 
stallment  had  been  paid.  If  it  had  not,  then 
the  defendant  could  not  have  had  a  return. 
Wheder  v.  Train,  4  Pick. ,  168,  and  authorities 
3O5*]  cited,  and  was  not  entitled  *to  the  value 
for  that  reason.  The  statute  gives  value  only 
where  the  defendant  has  the  right  to  a  return. 
The  point,  however,  was  not  made;  if  it  had 
been,  payment  or  tender  might  have  been 
shown  in  reply.  Still  the  case  cited  and  the 
statute  are  material  to  show  that  the  law,  in 
the  judgment  which  it  giver,,  keeps  an  eye  on 
the  nature  of  the  defendant's  property.  In  Wheel- 
er v.  Train,  the  defendant's  property  having 
expired  pending  the  suit,  he  could  not  take 
judgment  for  a  return,  though  he  was  entitled 
to  that  when  the  action  was  brought;  and  sev 
eral  cases  cited  in  that  cause  are  to  the  same 
effect.  This  is  obviously  just.  It  is  impossi- 
ble to  make  the  substitute  provided  by  the 
statute  equally  so,  unless  in  assessing  the  value 
we  maintain  the  principle,  by  giving  general 
value  where  the  avowants'  property  is  abso- 
lute; a  qualified  value  where  it  is  special;  and 
only  costs,  as  in  Wheeler  v.  Train,  where  it 
has  ceased. 

The  judgment  is  reversed;  a  venire  de  novo  to 
go  from  the  court  below:  the  costs  to  abide  the 
event. 

Cited  in— 23  Barb.,  255 ;  39  Barb.,  522 :  41  Barb..  476; 
2  Leg.  Obs.,  161 ;  6  Wall.,  99:  105  U.  S.,  229;  81  111., 
476 ;  31  Mich.,  221 ;  13  Minn.,  293. 


OAKLEY  t>.  VAN  HORN. 

Practice  in  Justice  Court  —  Irregularities  — 
Taxation  of  Costs —  Verdict  against^  Weight  of 
Evidence — Legal  Int«ndments — Levy  by  Col- 
lector of  School  District. 

A  justice's  judgment  will  not  be  reversed  for  the 
omission  of  the  justice  to  call  the  plaintiff  before  re- 
ceiving the  verdict,  if  he  be  in  fact  present  when 
the  verdict  is  received,  and  does  not  submit  to  a 
nonsuit. 

Nor  will  It  be  reversed  because  costs  are  taxed 
over  $5 ;  the  court  will  intend  that  there  were  for- 
eign witnesses  which  increased  the  costs,  or  that 
the  party  was  entitled  to  double  costs. 

A  Court  of  C.  P.  have  no  power  to  reverse  a  jus- 
tice's judgment  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence. 

A  collector  of  a  school  district,  who  makes  a  levy 
previous  to  a  demand  of  the  tax  assessed,  is  liable  to 
an  action  of  trespass;  but  a  justice's  judgment  in 
favor  of  the  collector,  will  not  be  reversed  merely 
because  it  does  not  appear  from  the  justice's  return 
that  the  fact  was  proved  that  such  demand  was 
made  previous  to  tne  levy ;  where  the  return  is  si- 
lent as  to  the  proof  or  any  objection  to  its  omission 
the  legal  intendment  is  that  the  proof  was  given  or 
waived. 

Citations— 2  R.  S..  175,  sec.  110,  2d  ed.;  177.  sec.  127 : 
612,  sec.  25 ;  185,  sec.  181 ;  15  Wend.,  451,  490 ;  18 
Wend.,  141,  550 :  1  R.  8.,  478,  sec.  89,  2d  ed.;  5  Johns., 
346 :  7  Cow.,  88  ;  3  Johns.,  439 :  17  Wend.,  464 ;  10 
Wend.,  167, 174. 

TERROR  from  the  Delaware  C.  P.  Van  Horn 
J-1  sued  Oakley  in  a  justice's  court  in  tres- 
pass, for  levying  upon  and  selling  a  saddle  for 
a  school  tax.  Oakley  justified  as  collector  of 
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*school  district  No.  10  (Rpxbury),  un- 
der  a  warrant  regular  on  its  face.  The  plaint- 
iff claimed  to  live  in  the  adjoining  district  No. 
11,  the  line  between  which  and  No.  10  divided 
his  farm.  The  proof  was  strong  that  he  resided 
in  No.  11,  but  there  was  proof  that  he  resided 
in  No.  10.  His  residence  was  within  a  very 
few  rods  of  the  line.  The  cause  was  tried  by 
a  jury,  who  found  for  the  defendant.  The  0. 
P.  of  Delaware,  on  certiorari,  reversed  the  jus- 
tice's judgment.  The  return  to  that  court 
showed  enough  to  make  out  the  defense  af- 
firmatively, provided  the  plaintiff  was  a  resi- 
dent of  No.  10,  except  that  it  did  not  appear 
that  any  evidence  was  given  to  show  that  be- 
fore the  levy  the  collector  demanded  the  pay- 
ment of  the  tax,  according  to  1  R.  S.,  478.  sec. 
48,  2d  ed. ,  nor  on  the  other  hand  did  it  appear 
that  the  absence  of  such  proof  was  objected  to 
or  in  any  way  noticed  upon  the  trial.  "  On  the 
return  of  the  jury  into  court  before  the  justice 
the  plaintiff  was  present  but  was  not  called  by 
the  justice,  who  rendered  judgment  for  the 
defendant,  with  $6.42  costs.  Oakley  sued  out 
a  writ  of  error. 

Mr.  L.  Monson,  for  plaintiff  in  error. 

Mr.  A.  J.  Parker,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  Statute,  a 
R.  S.,  175,  sec.  110,  2d  ed.,  requires  that  pre- 
vious to  receiving  the  verdict,  "  the  justice 
shall  call  the  plaintiff.  If  he  be  absent,  and 
no  one  appear  for  him,  the  verdict  shall  not  be 
received."  The  statute  is  merely  directory  in 
respect  to  the  ceremony  of  calling  the  plaintiff. 
The  object  is  to  ascertain  whether  he  be  pres- 
ent; and  it  is  enough  that  he  be  actually  pres- 
ent and  not  objecting.  Non  constat  that  he  was 
desirous  to  have  a  nonsuit  entered.  If  other- 
wise, he  might  have  said  so,  or  have  actually 
withdrawn,  as  in  Platt  v.  Storer,  5  Johns.,  346. 

As  to  the  costs  being  over  $5,  there  may 
have  been  foreign  witnesses.  2  R.  S.,  177,  sec. 
127.  That  we  must  intend,  nothing  appearing 
to  the  contrary;  in  which  case,  by  the  section 
cited,  more  than  $5  may  be  *given.  [*3O7 
Beside,  the  defendant  before  the  justice  being 
sued  for  an  official  act,  was  entitled  to  once 
and  a  half  his  costs.  2  R.  S.,  512,  sec.  25,  3d 
ed.  That  may  and  probably  did,  in  this  in- 
stance, carry  the  amount  to  $6.45. 

The  Court  of  C.P.,  in  reversing  the  justice's 
judgment,  took  for  one  ground  that  the  jury 
found  against  evidence.  I  think  they  erred  in 
this  respect,  according  to  the  case  of  Stryker  v. 
Bergen,  15  Wend.,  490  ;  and  if  there  was  no 
other  ground  for  reversal  presented  by  the  re- 
turn, the  justice's  judgment  must  be  affirmed, 
according  to  Noyesv.  Hewett,  18  Id.,  141.  The 
jury  had  evidence  before  them  tending  to  show 
;hat  Van  Horn  resided  in  No.  10.  I  admit  the 
vidence  against  his  residence  there  was  very 
strong  and  decidedly  preponderant.  But  the 
3.  P.  do  not  sit  to  grant  a  new  trial  on  the 
weight  of  evidence.  They  act  as  a  court  of  er- 
ror, and  can  only  decide  the  law  upon  uncon- 
radicted  facts  appearing  in  the  return,  and 
upon  points  of  law  properly  raised  on  those 
'acts.  Accordingly,if  we  are  authorized  to  hold 
'rom  the  return  that  no  demand  was  made  of 
he  tax  in  question  previous  to  a  levy,  pursu- 
ant to  1  R.  S.,  478,  sec.  98,  2d  ed.,  and  that 
he  point  was  duly  raised  in  the  justice's  court, 
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there  was  error  in  the  rule  laid  down  in  Jackson 
v.Shepard,TCow.,88.  This  was  another  ground 
of  reversal  by  the  C.  P.  But  in  the  case  at  bar 
the  return  is  merely  silent  as  to  the  proof  of 
demand.  No  objection  appears  to  have  been 
made  on  that  account,  as  was  done  in  Jackson 
v.  Shepard,  nor  does  it  appear  affirmatively 
that  the  proof  was  wanting.  I  think  we  must 
intend,  therefore,  that  it  was  given.  Even  on 
a  judgment  by  default,  where  no  evidence  was 
returned,  this  court  intended  it  was  sufficient, 
the  contrary  not  appearing.  Wilson  v.  Fenner, 
3  Johns.,  439.  The  case  cited  recognizes  the 
doctrine  of  the  common  law,  which  has  been 
often  repeated,  that  the  judgment  of  an  inferior 
court  is  sustainable  if  it  appear  to  be  regular 
after  jurisdiction  obtained,  without  its  show- 
ing any  evidence  in  particular.  It  is  enough 
to  say,  "  after  hearing  the  proofs  and  allega- 
tions of  the  parties."  Thecertiorarint  the  com- 
mon law  did  not  reach  the  evidence  any  more 
3O8*]  than  a  writ  *of  error.  Birdsatt  v.  Phil- 
lips, 17  Wend.,  464,  and  cases  cited;  Rattibun 
v.  Sawyer,  15  Id.,  451.  In  order  to  bring  error, 
the  points  of  law  on  the  evidence  are  raised  by 
a  bill  of  exceptions  which  are  given  by  statute; 
and  to  attain  a  like  object  in  respect  to  the  jus- 
tice's court,  an  affidavit  stating  the  facts  and 
points  of  law  must  be  made,  to  the  allegations 
of  which  the  justice  is  to  return,  admitting  or 
denying  them.  People  v.  Suffolk  C.  P.,  18 
Wend.,  550.  Had  the  objection  now  raised 
come  before  us  on  a  bill  of  exceptions,  it  must 
have  been  shown  affirmatively  that  the  col- 
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lector  failed  to  justify,  by  proving  a  demand 
before  he  levied;  and  beside:  that  the  defect 
was  mentioned  as  an  objection;  for  it  is  one 
which  may  be  supplied,  and  we  would  intend 
that  had  the  objection  been  raised,  it  would 
have  been  obviated  by  proof  of  the  fact.  Here 
the  parties  were  present,  with  every  opportu- 
nity to  raise  the  point.  It  has  been  held  in  a 
late  case,  on  a  eeniorari,  that  an  omission  to 
object  will  even  authorize  this  court  to  infer  a 
fact  necessary  to  confer  jurisdiction.  Baldwin 
v.  Calkins,  10  Wend.,  167,  174.  So  far,  at  least, 
as  the  merits  are  concerned,  the  Court  of  Er- 
rors are  expressly  required  by  the  statute  to 
"  proceed  and  give  judgment  in  the  cause  as 
the  right  of  the  matter  may  appear,"  etc.  2  R. 
S.,  185,  sec.  181,  2d  ed.  Is  it  right  that  a  parly 
should  be  received  on  certiorari  to  make  an  ob- 
jection which  he  would  not  hazard  in  the  court 
below,  perhaps  for  the  very  fear  of  its  being 
met?  That  is  not  so  held  in  any  other  court  of 
error;  and  the  rules  of  intendrnent  have  always 
been  most  strongly  applied  to  sustain  the  judg- 
ment in  cases  of  certiorari  to  a  justice. 

The  judgment  of  the  C.  P.  should  be  re- 
versed, and  that  of  the  justice  affirmed. 

Judgment  accordingly. 

Justice  Court— Conchtsiveness  of  proceedings  in— 
Presumption  in  favor  of  regularity.  Cited  in— 3  Hill, 
76:  4  Denio,  183;  1  N.  Y.,  93:  4  N. Y..  249:  4  Barb.,  487; 
5  Barb.,  562, 610:  11  Barb.,  389;  14  Barb.,  382;  22  Barb., 
136, 149 ;  36  Barb.,  399  ;  6  How.  Pr.,  106;  7  How.  Pr., 
67;  31  How.  Pr.,  374. 

Objection— Deemed  waived  unless  taken  at  trial. 
Cited  in-14  Barb..  382:  22  Barb..  659:  34  Barb..  308 ;  36 
Barb.,  299:  47  Barb.,  528;  2  T.  &  C.  368. 
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3O9*]  *THE  PEOPLE  v.  SMITH  DAVIS. 

Indictment  for  Possession  of  Bank-Notes  of  For- 
eign Corporation,  with  Intent  to  Pass — Pi-oof 
of  Existence  of  Such  Corporation  Necessary — 
Accomplices  as  Witnesses — Must  be  Corrobo- 
rated by  Credible  Witnesses —  Witness  to  Sustain 
Character  of  Impeached  Witness. 

On  an  indictment  here  against  a  prisoner  for  hav- 
ing in  his  possession, with  intent  to  pass,  bank-notes 
purporting  to  have  been  issued  by  a  banking1  corpo- 
ration of  a  State  other  than  that  of  N.  Y.,  it  is  not 
necessary  to  show  that  there  is  in  fact  such  a  corpo- 
ration in  existence;  at  all  events,  proof  of  the  most 
general  character  of  its  existence  is  sufficient. 

Where  the  direct  charge  rests  for  its  proof  upon 
the  testimony  of  accomplices,  such  proof  is  suffi- 
cient to  convict  if  it  be  corroborated  by  the  evi- 
dence of  credible  witnesses,  although  such  evidence 
has  only  an  indirect  tendency  to  establish  the  com- 
mission of  the  particular  offense  charged  :  as  where 
the  testimony  of  the  accomplices  fixes  upon  the 
prisoner  the  charge  of  having  in  his  possession  coun- 
terfeit bills  with  the  intent  to  pass,  and  the  proof 
by  the  unimpeacned  witnesses  shows  that  the  pris- 
oner was  possessed  of  a  press  and  plates  used  in 
making  counterfeit  impressions  of  bank-bills.  The 
confirmation  of  the  accomplices  must,  however,  be 
of  some  fact  or  facts  which  go  to  fix  the  guilt  of 
the  accused. 

A  witness  called  to  sustain  the  character  of  an  im- 
peached witness,  testifying  that  he  has  known  him 
for  a  number  of  years,  and  that  he  knows  his  asso- 
ciates, but  is  not  acquainted  with  his  general  char- 
acter for  truth  and  veracity,  will  be  permitted  to 
testify  that  he  would  believe  him  on  his  oath. 

Citations— 1  R.  L.,  405,  sec.  9:  2  R.  S.,  674.  sec.  36T7 
Carr.  &  P.,  272;  6  Id.,  388,  595 ;  2  Russ.,  600  ;  2  Camp., 
133 ;  1  Phil.  Ev.,  212,  ch.  8  ;  4  Carr.  &  P.,  392. 

TNDICTMEXT  for  having  in  possession  coun- 
-L  terfeit  bank-bills  with  intent,  etc.  The  pris- 
31O*J  oner  was  indicted  for  that  he  on,  *etc., 
at,  etc.,  feloniously  had  in  his  custody  and  pos- 
session, and  did  receive  from  some  person  or 
persons  to  the  jurors  aforesaid  unknown,  a  cer- 
tain false,  forged  and  counterfeited  negotiable 
promissory  note  for  the  payment  of  money, 
commonly  called  a  bank  note,  purporting  to 
have  been  issued  by  a  certain  corporation  or 
company  called  the  Morris  Canal  and  Banking 
Co.,  duly  authorized  for  that  purpose  by  the 
laws  of  the  State  of  N.  J., which  said  last  men- 
tioned false,  forged  and  counterfeited  negotia- 
ble promisory  note  for  the  payment  of  money 
is  as  follows,  that  is  to  say:  (setting  forth  ver 
batim  et  literatim,  a  bank-bill  purporting  on  its 
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face  to  be  a  $5  bill  of  the  Morris  Canal  and 
Banking  Co.,  dated  at  their  bank  at  Jersey 
City;  and  then  proceeding  as  follows:)  with  in- 
tention to  utter  and  pass  the  same  as  true,  and 
to  permit,  cause  and  procure  the  same  to  be  so 
uttered  and  passed,  with  the  intent  to  injure 
and  defraud,  etc.,  he  the  said  Smith  Davis  then 
and  there  well  knowing  the  said  note  to  be 
false,  forged  and  counterfeited,  against  the 
form  of  the  statute,  etc. 

The  trial  of  the  prisoner  came  on  in  the  N. 
Y.  General  Sessions  in  Feb.,  1839.  The  fact  of 
his  having  counterfeit  bills  of  the  Morris  Canal 
and  Banking  Co.  in  his  possession,  with  the 
intent  to  pass  them,  was  proved  by  several  of 
his  accomplices,  whose  testimony  was  corrob- 
orated by  the  evidence  of  unimpeached  wit- 
nesses, that  the  prisoner  had  the  control  of  a 
press  and  plates  used  in  making  counterfeit 
impressions  of  bank-bills.  A  bill  of  the  Mor- 
ris Canal  and  Banking  Co.  was  produced  in 
evidence  which  had  been  received  from  the 
prisoner,  and  passed  by  one  of  his  accomplices, 
which  was  proved  to  be  counterfeit.  The 
counsel  for  the  prisoner  requested  the  record- 
er, who  presided  at  the  trial,  to  charge  the 
jury  :  1.  That  the  averment  of  the  fact  that 
the  Morris  Canal  Co.  was  a  company  duly  au- 
thorized by  the  laws  of  the  State  of  N.  J.,must 
be  proved  as  a  matter  of  fact  by  legal  evidence 
of  the  Act  of  incorporation  ;  and  that  such 
proof  not  having  been  given,  the  prisoner  was 
entitled  to  acquittal  ;  and  2.  That  the  corrob- 
oration  of  an  accomplice  must  be  as  to  some 
fact  or  facts,  the  truth  or  falsehood  of  which 
*go  to  prove  or  disprove  the  direct  [*3 1 1 
charge  against  the  prisoner  ;  that  the  corrobo- 
ration  of  an  accomplice  by  one  or  more  other 
accomplices,  is  not  such  a  corroboration  as  the 
law  requires;  and  that  the  same  rules  as  to  the 
corroboration  of  the  accomplices,  apply  to  the 
collateral  facts  intended  to  prove  the  scienter  ; 
in  respect  to  which  points  the  recorder  in- 
structed the  jury  :  1.  That  it  was  not  neces 
sary  that  the  prosecution  should  produce  and 
prove  the  charter  of  the  Morris  Canal  Co. ;  that 
it  was  enough  that  proof  should  be  given  to 
satisfy  them  of  the  existence  of  such  an  insti- 
tution ;  and  2.  That  the  witnesses  who  were 
accomplices  of  the  prisoner  were  not  to  be  be- 
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lieved,  unless  corroborated  by  other  witnesses 
who  the  jury  did  believe,  in  facts  connecting 
the  prisoner  with  the  possession  or  with  the 
manufacture  of  the  forged  bills  of  the  Morris 
Canal  Co.  To  which  charge  the  counsel  for 
the  prisoner  excepted.  Besides  the  above,  there 
was  another  question  of  law  raised  at  the  trial, 
and  passed  upon  by  the  court:  a  witness  called 
on  the  part  of  the  prosecution  having  been 
impeached,  the  public  prosecutor  called  a  wit- 
ness to  sustain  his  character,  who  testified  that 
he  had  known  the  impeached  witness  for  12  or 
15  years,  but  that  he  was  not  acquainted  with 
his  general  character  for  truth  and  veracity. 
The  public  prosecutor  then  put  this  question 
to  him  :  "  Have  you  ever  heard  R.  D.'s  char- 
acter for  truth  and  veracity  questioned  ?" 
which  was  objected  to  by  the  prisoner's  coun- 
sel. The  court  overruled  the  objection,  saying 
that  such  question  was  proper,  followed  up  by 
the  inquiry  whether  the  witness  under  exam- 
ination would  believe  the  other  witness  when 
testifying  on  oath.  To  this  decision  also  an 
exception  was  taken.  The  witness  then  testi- 
fied that  he  never  heard  his  character  for  truth 
and  veracity  questioned, except  in  one  instance; 
that  he  knew  with  whom  he  associated  ;  that 
he  never  heard  his  character  for  truth  and  ve- 
racity spoken  of,  and  that  he  would  believe 
him  on  his  oath.  The  prisoner  was  convicted, 
and  the  case  was  brought  before  this  court  upon 
certiorari,  bringing  up  the  indictment  and  bill 
of  exceptions.  The  case  was  argued  by, 
3 1 2*J  *M<'*«r*.  D.  Graham  and  D.  Gra- 
ham, Jr..  for  the  prisoner. 

Mr.  J.  R.  Whiting,  for  the  people. 

By  ike  Court,  Nelson,  Ch.  J.  The  most 
important  question  arising  in  this  case  is, 
whether  the  people  were  bound  to  prove  by 
the  highest  evidence,  the  legal  existence  of  the 
Morris  Canal  and  Banking  Co. 

It  is  conceded  to  have  been  unnecessary  un- 
der the  old  Act,  1  R.  L.,  405,  sec.  9,  but  it  is 
insisted  that  the  Revised  Statutes  have  changed 
the  rule.  The  former  provided,  that  if  any 
person  shall  have  in  his  possession  any  forged 
or  counterfeited  promissory  note  for  the  pay- 
ment of  money,  with  the  intent  to  pass  it  and 
to  defraud,  knowing  the  same  to  be  coun- 
terfeit, he  shall  be  deemed  guilty  of  felony. 
Bank-notes  fell  under  the  general  description, 
and  became  the  subject  of  this  offense.  The 
Revised  Statutes  have  distinguished  them  from 
other  instruments  of  the  kind,  by  increasing 
the  degree  of  punishment  annexed;  but  this  is 
the  only  object,  or,  as  I  apprehend,  effect,  of 
the  change.  To  accomplish  it,  a  separate  sec 
tion  became  necessary  in  order  to  describe  the 
paper  thus  singled  out;  the  substance  of  which 
is  as  follows.  2  K.  S.,  674.  sec.  86:  "Every 
person  having  in  bis  possession  any  forged  or 
counterfeit  negotiable  note,  bill,  draft,  or  oth 
er  evidence  of  debt  "  issued  or  purporting  to 
have  been  issued  by  any  corporation  or  com- 
pany duly  authorized  by  the  laws  of  the  United 
Slates,  or  of  this  State,  or  of  any  other  State, 
government  or  country,"  etc..  with  intention 
to  pass  it,  etc.,  shall  be  subject  to  the  punish- 
tnent  prescribed  for  forgery  in  the  second  de- 
gree. The  next  section  reduces  the  like  offense 
in  respect  to  all  other  paper,  to  forgery  In  the 
fourth  degree,  specially  excepting  bank-notes. 


The  language  used  to  describe  the  bank  pa- 
per in  the  36th  section,  is  now  seized  upon  as 
indicating  an  intent  to  require  legal  proof  of 
the  existence  of  the  Co.  We  do  not  so  under- 
stand it.  Even  if  the  terms  required  proof  of 
authority  in  the  Co.  to  issue  the  notes,  constru- 
ing the  phrase  purporting  to  have  been  issued 
by  a  bank  lawfully  'authorized  for  that  [*3 13 
purpose,  in  its  strictest  sense,  still  the  kind  or 
degree  of  proof  is  not  prescribed;  and  the  fact 
is  left  to  be  proved  in  the  ordinary  way,  under 
which,  as  heretofore  practiced  in  like  cases,  the 
best  evidence  that  might  be  furnished  is  not 
required.  This  is  too  well  understood  to  make 
a  reference  to  authorities  necessary. 

Under  the  old  law,  the  existence  of  the  Co., 
as  well  as  the  genuine  or  counterfeit  signature 
of  the  officers  (as  the  case  might  be),  was  fre- 
quently involved  in  the  issue;  and  it  must  have 
been  so  in  cases  of  altered  notes;  and  yet  sec- 
ondary evidence,  such  as  the  acts  and  operation 
of  the  institution  and  the  like,  have  been  inva- 
riably received  at  the  Oyer  and  Terminer. 

But  after  full  consideration  we  are  disposed 
to  construe  the  3Cth  section  )as  not  necessarily 
requiring  the  existence  of  a  corporation,  or  as- 
sociation from  which  the  counterfeit  bill  or 
note  purports  to  have  been  issued,  in  order  to 
bring  the  case  within  it ;  it  is  sufficient  if  the 
bill  purports  on  its  face  to  have  been  issued  by 
an  authorized  company;  the  term  "purport- 
ing," in  the  section  .being  intended  by  the  Legis- 
lature to  qualify  the  whole  of  the  succeeding 
clause.  It  is  well  settled  that  the  fact  of  the 
person  being  fictitious,  by  whom  the  note  pur- 
ports to  have  been  made,  does  not  vary  the  nat- 
ure of  the  offense.  See  People  v.  Steam*,  post, 
decided  in  this  term,  and  the  cases  there  col- 
lected. And  the  same  rule,  of  course,  applies 
to  corporations.  The  section  was  obviously 
framed  upon  this  view  of  the  law,  and  with  a 
design  not  to  interfere  with  it.  The  counts 
upon  which  the  prisoner  was  convicted,  are 
properly  framed  under  this  view  of  the  Act. 

It  was  urged  at  the  trial  and  again  here, that 
the  corroboration  of  an  accomplice,  to  be  ef- 
fectual, must  be  in  respect  to  some  fact,  the 
truth  or  falsehood  of  which  goes  to  prove  or 
disprove  directly  the  offense  charged  upon  the 
prisoner;  and  that  the  corroboration  of  an  oc- 
complice,  by  one  or  more  accomplices,  is  not 
the  confirmation  the  law  requires.     The  court 
advised  the  jury  that  the  witnesses  who  were 
accomplices  of  the  prisoner.were  not  to  be  be- 
lieved by  them  unless  confirmed  by  other  cred- 
ible witnesses  in  respect  to  the  *fnct»  [*3  14 
connecting  the  prisoner  with  the  possession  of 
the  forged  bills,  or  with  the  manufacture  of 
them.     \fr.J.  Alderson,  in  summing  up  in  (he 
ca^e  of  Rexv.  Wilfo*.!  Cnrr.«fe  P.,379,ob*erved, 
"that  the  confirmation  ho  always  advised  ju- 
ries to  require  was,  it  confirmation  of  the  ac- 
complice in  some  fact  which  went  to  fix  the 
guilt  on  the  particular  person  charged."     S«'C, 
j  also.  6  Carr.  A  P..  388.  59*>.    Every  part  of  the 
testimony  need  not  b«> confirmed;  ami  the  ones- 
I  lion  usually  is,  whether  the  jury  will  believe 
!  the  witness  in  such  parts  of  his  narrative  as  the 
|  confirmation  docs  not  extend  to.     2  Uuss.,600, 
and  cases  cited.     It  appears  to  us,  that  the  in 
J  structionH  pivrn  on  this  point  were  ns  ftivora- 
|  ble  to  the  prisoner  as  the  most  liberal  cases  on 
|  the  subject  recommend;  certainly  more  so  limn 
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can  be  exacted  of  the  court  by  the  settled  rules 
of  evidence.  2  Camp.,  133,  and  cases  before 
referred  to.  Within  these  rules,  the  jury  might 
have  been  advised  that  if  they  believed  the  ac- 
complices, they  were  bound  to  convict;  though 
I  concede,  in  the  exercise  of  a  sound  discre- 
tion, the  court  should  usually  recommend  the 
propriety  of  confirmatory  evidence,  and  a  dis- 
creet jury  will  generally  require  it.  Here  the 
facts  which  the  court  advised  should  be  con- 
firmed by  other  credible  witnesses  before  a 
conviction  could  be  justified,  tended  directly 
to  fix  upon  the  prisoner  the  offense.  His  pos- 
session of  the  forged  bills  of  the  bank,  or  the 
actual  forging  of  them  (the  fact  be  confirmed, 
as  charged),  if  not  of  the  essence,  went  to  the 
point  of  the  offense,  and,  if  believed,  pressed 
very  strongly  against  him,  and  laid  a  founda- 
tion for  giving  credit  to  the  narrative  of  his  as- 
sociates. 

The  counsel  for  the  prisoner  seemed  to  sup- 
pose that  the  confirmation  should  extend  to  the 
possession  or  uttering  of  the  particular  bills 
counted  on;  and  that  the  court  erred  in  not  so 
instructing  the  jury.  This  is  too  technical  an 
application  of  the  rule.  The  guilty  possession 
of  the  money  (the  counts  relied  on  by  the  dis- 
trict attorney)  does  not  depend  so  much  upon 
proof  of  the  possession  of  the  particular  bill 
contained  in  the  indictment,  as  upon  the  fact 
of  a  large  amount  of  bills  being  found  or  proved 
315*]  upon  him  of  like  *character,  with  the 
attending  circumstances.  Proof  or  confirma- 
tion of  such  facts  and  circumstances  also  nat- 
urally tends  to  strengthen  feebler  evidence  of 
the  possession  of  the  particular  bill ;  and  may 
well  be  put  forth  in  that  aspect.  The  same 
view  applies,  with  diminished  force,  perhaps, 
to  the  charge  of  uttering.  The  possession  of  a 
large  amount  of  like  counterfeit  paper,  or 
counterfeit  paper  of  other  descriptions,  shows 
the  guilty  knowledge  and  a  preparation  to  com- 
mit the  offense  ;  and  would  tend  to  confirm 
other  testimony  as  to  the  uttering  of  the  par- 
ticular bill. 

It  is  further  urged,  that  the  court  erred  in 
permitting  the  question  to  be  put  to  a  witness 
called  to  sustain  the  credit  of  another, whether 
he  would  believe  him  on  oath,  after  an  admis- 
sion that  he  had  never  heard  his  character  for 
truth  and  veracity  spoken  of, but  who  had  pre- 
viously answered  that  he  knew  the  witness  and 
the  persons  with  whom  he  associated.  1  am  of 
opinion  the  question  was  properly  admitted. 
If  such  a  question  was  not  permitted, the  most 
respectable  man  in  the  community  might  fail 
in  being  supported  if  his  character  for  truth 
should  happen  to  be  attacked.  Living  all  his 
life  above  suspicion,  his  truth  would  rarely  be 
the  subject  of  remark.  A  neighbor  might  be 
obliged  to  admit,  as  in  this  case,  that  he  had 
never  heard  it  spoken  of,  and  yet,  undoubted- 
ly, be  competent  to  sustain  him.  The  ques- 
tion is  accurately  and  comprehensively  stated 
by  Mr.  Phillips,  in  his  treatise  on  the  law  of 
evidence,  Vol.  1,  p.  212,  ch.  8.  The  regular 
mode,  he  observes,  is  to  inquire  whether  they 
have  the  means  of  knowing  the  former  wit- 
ness' general  character,  and  whether  from 
such  knowledge,  they  would  believe  him  on 
his  oath."  Other  modes  are  also  proper,  and 
which  point  the  question  directly  to  character 
for  truth  and  veracity.  Mr.  Starkie  goes  still 
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further,  and  expresses  the  opinion  that  the 
proper  question  is,  whether  he  (witness)  would 
believe  him  upon  his  oath,  leaving  to  the  cross- 
examination  to  bring  out  the  grounds  of  the 
belief.  4  Carr.  &  P.,  392.  The  answer  to  the 
previous  questions  in  the  case  before  us,  fairly 
imported  competent  means  of  knowing  the 
character  of  the  witness  *to  be  sup-  [*31O 
ported,  to  bring  it  within  the  spirit  of  Mr. 
Phillips'  rule. 

Several  other  minor  objections  were  taken 
by  the  counsel  for  the  prisoner,  in  the  course 
of  the  trial,  which  it  is  not  necessary  to  notice 
at  large.  We  have  examined  all  of  them,  and 
are  satisfied  that  they  are  not  well  founded. 

Proceedings  remitted. 

Corporate  existence— How  may  be  shown.  Cited 
in— 25  Wend..  474 ;  1  Park.,  472  :  2  Park.,  166;  41  Cal., 
654 ;  28  Ind.,  323 :  33  Am.  Rep.,  166  (23  Kan.,  340). 

Accomplice—  Testimony  of.  Cited  in— 63  N.  Y.,  158: 
28  Hun,  569.  592 ;  54  Barb.,  310 ;  99  Mass.,  418. 

Evidence— General  character.  Cited  in— 70  N.  Y., 
170 ;  29  Mich.,  187 ;  39  Mich.,  272. 

Also  cited  in— 13  How.  Pr.,  352 ;  2  Ben..  423. 


IN  THE  MATTER  OF  JOHN  BROWN 

AND 
HUGH  BROWN,  Non-resident  Debtors. 

Act  Relative  to  Absconding,  etc.  ,  Debtors—  Pro- 
ceedings under  —  Affidavits  —  Revision  of  Stat- 
utes —  Construction  of  Change  in  Phraseology  . 

Under  the  Act  Relative  to  Absconding-,  Concealed 
and  Non-Resident  Debtors,  proceedings  may  be  had 
by  the  trustees  of  one  non-resident  debtor  for  the 
collection  of  a  debt  due  from  another  non-resident 
debtor. 

So  a  non-resident  creditor  may  institute  proceed- 
ings under  this  Act  against  a  non-resident  debtor, 
where  the  debt  is  due  on  a  contract  made  within 
this  State, 

It  is  enough  that  the  affidavits  of  the  two  wit- 
nesses, required  by*  the  statute  to  be  presented  on 
the  application  for  an  attachment,  state  that  the 
debtor  is  a  non-resident,  or  that  being  an  inhabit- 
ant he  has  secretly  departed  from  the  State,  or 
keeps  himself  concealed  with  the  intent  to  avoid 
the  services  of  civil  process  ;  it  is  not  necessary  that 
these  affidavits  should  contain  anything  as  to  the 
nature  of  the  debt,  or  the  residence  of  the  creditor. 

It  is  a  rule  of  construction,  that  a  mere  change  of 
phraseology  in  a  revision  of  the  statutes,  will  not 
be  deemed  to  alter  the  law,  unless  it  evidently 
appears  that  such  was  the  intention  of  the  Legisla- 
ture. 

Citations-2  R.  S.,3,  sees.  1,3,  4.  5;  14.  sec.,  70;  41, 
sees.  6.  7  ;  1  R.  L.,  157,  sees.  1,  23  :  6  Wend.,  553  ;  4 
Johns.,  359. 


to  the  Hon.  Thomas  J.  Oak- 
\J  ley,  one  of  the  justices  of  the  Superior 
Court  of  the  City  of  N.  Y.,  to  remove  into  this 
court,  proceedings  had  before  him  against 
John  Brown  and  Hugh  Brown  as  non-resident 
debtors.  By  the  return  it  appears  that  Mar. 
5,  1838,  Thomas  Dewey,  Thomas  C.  Doremus 


NOTE— Revision  of  statutes— Change  of  phraseology 
—Effect  of.  In  connection  with  the  above  case  of 
Matter  of  Brown,  see  Taylor  v.  Delancy,  2  Cai-  Cas., 
143;  Theriat  v.  Hart,  2  Hill,  380:  Goodell  v.  Jack- 
son, 20  Johns.,  693:  Elwood  v.  Klock,  13  Barb.,  50; 
Dominick  v.  Michael,  4  Sandf.,  374 :  Case  of  Yates.  4 
N.  Y.,  317 ;  James  v.  Patten,  6  N.  Y.,  9 ;  Dunham  v. 
Waterman,  17  N.  Y.,9;  Hall  v.  Western  Trans.  Co., 
34  N.  Y.,  284  :  Humbert  v.  St.  Stephen's  Church,  1 
Edw.,  308 :  Taggart  v.  Roosevelt,  2  E.  D.  Smith.  100; 
8  How.  Pr.,  141 ;  L,yon  v.  Smith,  11  Barb.,  124  ;  Cros- 
well  v.  Crane.  7  Barb.,  191 :  Young  v.  Dake,  5  N.  Y., 
463;  Matter  of  Southworth,  5  Hun,  55. 

WEND.  21. 


1839 


IN  THE  MATTER  OP  BROWN. 


316 


and  Francis  Griffin,  of  the  City  of  N.  Y.. 
trustees  of  the  estate  of  J.  &  A.,  non-resident 
debtors,  made  application  in  writing  to  the 
judge,  for  an  attachment  against  the  estate  of 
John  and  Hugh  Brown,  who  were  stated  to  be 
residents  of  Ireland,  in  the  Kingdom  of  Great 
Britain.  The  applicants  stated  that  as  such 
trustees,  they  had  a  demand  against  the  Browns 
for  $7,930.62,  arising  upon  contracts  made 
317*1  within  this  State.  *These  facts  were 
verified  by  the  affidavit  of  the  applicants, 
which  concluded  with  these  words  :  "  The 
grounds  upon  which  the  above  written  appli- 
cation is  made  are,  that  the  said  John  Brown 
and  Hugh  Brown  reside  out  of  the  State  of 
New  York."  To  this  was  added  the  affidavit 
of  two  persons,  who  swore,  that  neither  of 
them  was  interested  in  the  application,  and 
"  that  the  said  John  Brown  and  Hugh  Brown 
reside  out  of  the  State  of  New  York."  Upon 
these  papers  the  judge  issued  a  warrant  of  at- 
tachment, and  directed  notice  to  be  given  pur- 
suant to  law. 

Me**rs.  J.  N.  Taylor  and  S.  Sherwood. 
on  behalf  of  the  debtors,  made  two  objections: 
1.  That  the  trustees  of  non-resident  debtors  are 
not  entitled  to  this  remedy  ;  and  2.  That  the 
affidavit  of  the  two  witnesses  does  not  state  all 
the  necessary  facts;  that  it  should  have  been 
added,  that  the  Browns  were  indebted,  either 
on  a  contract  made  within  this  State,  or  to  a 
creditor  residing  within  this  State.  2  R.  S.,  3, 
sees.  1,  5. 

Mr.  S.  A.  Foot,  for  attaching  creditors. 

By  the  Court,  Bronson,  J.  The  trustees  of 
a  non-resident  debtor  are  vested  by  law  with 
all  the  estate,  real  and  personal,  of  the  debtor; 
and  they  have  power  to  sue  in  their  own 
names,  or  otherwise,  and  recover  all  the  estate, 
debts,  and  things  in  action,  belonging  or  due 
to  the  debtor.  2  R.  S..  41,  sees.  6.  7.  I  think 
the  trustees  are  creditors  within  the  meaning 
of  the  statute,  and  that  they  may  proceed  by 
attachment,  as  well  as  in  the  more  usual  forms 
for  enforcing  legal  demands.  If  they  are  cred- 
itors, we  need  not  inquire  whether  they  come 
within  the  description  of  "personal  representa 
tives,"  mentioned  in  the  3d  section  of  the  stat- 
ute. 2  R  S.,  3. 

It  was  said  that  these  trustees  represent  a 
non-resident,  and  that  a  non-resident  creditor 
cannot  proceed  by  attachment  against  a  non- 
resident debtor.  There  are  two  answers  to  this: 
the  first  has  been  given  already.  The  trustees, 
being  assignees  by  law  of  the  debt,  with  power 
to  sue  in  their  own  names,  are  to  be  regarded 
3  18*]  as  creditors  within  *this  statute  ;  and 
then  this  is  a  ca.se  of  resident  creditors,  pro- 
ceeding against  non-resident  debtors.  The  sec- 
ond answer  is.  that  a  non-resident  creditor  may 
proceed  by  attachment,  where,  as  in  this  case, 
the  debt  arose  on  a  contract  made  within  this 
State.  2  R.  8..  8,  sees.  1,  8. 

Is  it  enough  that  the  two  witnesses  prove  the 
non-residence  of  the  debtor,  or  must  they  prove 
more  ?  An  attachment  may  issue  against  a 
non-resident,  when  he  is  indebted,  either  on  a 
contract  made,  or  to  a  creditor  residing  within 
this  Stale.  And  it  may  also  issue  against  •  res- 
ident debtor,  who  shall  secretly  depart  from, 
or  keep  himself  concealed  within  this  State, 
with  intent  to  defraud  his  creditors,  or  to  avoid 
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the  service  of  civil  process.  Sec.  1.  After  de- 
claring by  whom  and  in  what  manner  applica- 
tion for  the  attachment  shall  be  made  and  ver 
ified,  the  5th  section  provides,  that  "the  facts 
and  circumstances  to  establish  the  grounds  on 
which  such  application  is  made,  shall  also  be 
verified  by  the  affidavits  of  two  disinterested 
witnesses."  It  is  said  that  "the  grounds"  on 
which  the  application  is  made  must  include 
everything  which  goes  to  make  out  a  title  to 
the  process  ;  but  I  think  the  words  were  used 
by  the  Legislature  in  a  more  restricted  sense, 
and  that  the  two  witnesses  need  say  nothing 
about  the  debt  or  the  residence  of  the  creditor. 

Application  for  an  attachment  may  be  made 
by  any  creditor,  either  in  or  out  of  the  State, 
having  a  demand  against  the  debtor,  of  a  par- 
ticular description  and  amount.  It  must  be 
made  in  writing,  verified  by  the  affidavit  of 
the  creditor,  in  which  must  be  specified  the 
amount  of  the  debt,  "and  the  grounds  upon 
which  the  application  is  founded."  Sees.  8.  4. 
"The  grounds"  here,  evidently  point  to  some- 
thing other  than  the  debt,  or  the  residence  of 
the-  creditor.  Those  are  matters  to  be  stated 
by  the  applicant,  and  to  which  he  is  to  add 
"the  grounds  upon  which  the  application  is 
founded.  "This  expression  applies  to  the  debtor 
—"the  grounds"  for  proceeding  against  him 
must  be  specified.  It  must  appear  either  that 
he  is  a  non-resident,  or  else,  that  being  a  resi- 
dent, he  has  secretly  departed,  etc.  This  is  the 
only  part  ot  the  case  which  need  be  verified  by 
the  affidavits  of  two  disinterested  witnesses. 
Sec.  5. 

*A  reference  to  the  old  law  will  tend  [*3 1 9 
to  confirm  this  construction.  By  the  former 
statute,  the  cases  of  resident  and  non  resident 
debtors  were  provided  for  in  different  sections, 
and  in  neither  case  were  the  two  witnesses  re- 
quired to  prove  anything  concerning  the  debt 
or  the  residence  of  the  creditor.  When  the 
proceeding  was  against  a  non-resident,  the 
creditor  was  only  required  to  prove  by  the  wit- 
nesses the  single  fact  that  the  debtor  resided 
out  of  this  State.  1  R.  L.,  157.  sees.  1.  23.  In 
re-enacting  these  provisions,  with  some  addi- 
tions. Matter  of  HoUingthead,  6  Wend.,  553.  I 
thiuk  the  Legislature  did  not  intend  to  change 
the  rule  as  to  what  facts  must  be  proved  by 
the  witnesses.  If  the  proceeding  be  against  a 
non  resident,  the  two  witnesses  must  prove  tho 
fact  of  his  non-residence:  if  against  a  resident, 
they  must  prove  the  fact  that  he  has  secretly 
departed,  or  keeps  concealed  with  intent,  etc. 
The  fact  that  there  is  such  a  debt  and  such  a 
creditor  a«  the  statute  specifies,  may  be  estab- 
lished by  other  evidence.  A  mere  chance  of 
phraseology  in  a  revision  of  the  statutes,  will 
not  alter  the  law,  unless  it  evidently  nppenr 
that  such  was  the  intention  of  the  Legislature. 
Tat«'»  case,  4  Johns.,  859. 

The  proceedings  should  be  affirmed  and.  for 
the  purpose  of  completion,  should  be  remitted 
to  the  judge  who  issued  the  warrant.  2  H.  S.. 
14,  sec.  70. 

Ordered  affordingly. 

Revlninn  nf  rtiittitf—Cnnftrw-tlnn  nf.  Cltod  ln-« 
llill.:>74:  9  N.  V.. 3*»:  24  N.  Y..  424:  34  N.  Y..  2H7  :  7 
Hart...  106:  10  Itarl...  llfl;  5  How.  IV.,  227 :  13  How. 
Pr..  444:  21  How.  Pr..  3t» :  «  How  I'r..  3SU  :  ft  Ahh. 
Pr..99:  13  Abb.  Pr.,  2W.  OSti:  1  Knit..  403;  1  Hilt. .274. 
Attachment  agai'**t  tinn-refUlent  debtor-  SujWctenry 
nf  afHitavft.  Cited  In— 3  N.  Y.,  4«;  13  How.  Pr.,  362; 
1  Dut-r.  43 :  2  DUIT.  551. 
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Libel— Communication  to  Head  of  Government 
Department  Charging  Subordinate  with  Pecu- 
lation and  Fraud — Action  on  tfte  Case,  in  Nat- 
ure of  Action  for  Malicious  Prosecution,  Lies 
— Proof— Probable  Cause  to  be  Submitted  to 
Jury — Justification — Mitigation — Piactice. 

An  action  on  the  case  for  a  libel  lies  against  a  par- 
ty making  a  communication  in  writing  to  the  head 
of  a  department  of  the  government,  charging  a  sub- 
ordinate officer  of  such  department  with  peculation 
and  fraud  of  various  kinds,  where  such  subordinate 
olBcer  is  subject  to  removal  by  the  officer  to  whom 
the  communication  is  addressed;  but  such  action, 
though  in  form  for  a  libel,  is  in  the  nature  of  an  ac- 
tion for  a  malicious  prosecution,  and  the  proof  to 
sustain  it  must  be  the  same  as  is  required  in  the  lat- 
ter action :  i.  e.,  the  plaintiff  is  bound  to  show  both 
malice  and  a  want  of  probable  cause. 

Where  the  conduct  of  a  public  officer,  against 
whom  complaint  is  made,  be  such  as  with  the  at- 
tendant circumstances  to  excite  the  honest  suspi- 
cion of  a  citizen  that  the  officer  is  chargeable  with  a 
32O*]  want  of  fidelity  to  the  *trusts  reposed  in  him. 
or  with  fraud  as  it  respects  the  government,  and  an 
action  is  brought  against  a  citizen  for  a  representa- 
tion made  by  him  respecting  such  officer,  the  ques- 
tion of  probable  cause  should  be  submitted  to.the 

Even  after  a  notice  of  justification,  the  proof  of 
which  is  abandoned  on  the  trial,  the  defendant  may, 
in  an  action  like  this,  rest  his  defense  upon  the 
ground  of  probable  cause ;  he  is  precluded  from 
doing  so,  under  such  circumstances,  only  where 
probable  cause  is  mere  matter  of  mitigation. 

Citations-5  Carr.  &.  P.,  543;  4  Barn.  &C.,  247;  Holt. 
Libels,  197:  4  Esp..  191;  7  Cow.,  725;  1  Curzon's  Hawk., 
554 ;  Hawk.  P.  C.,  b.  1.  ch.  28.  sec.  8 ;  5  Barn.  &  Aid., 
642,  648  ;  5  Johns.,  508,  527,  529 :  2  Serg.  &  K.,  23,  30 ;  12 
Wend.,545 ;  2  Esp.  N.  P.,  91,  Gould's  ed.  of  1811:  Holt, 
Libels,  290,  N.  Y.  ed.  of  1818;  1  Camp.,  199,  203  n.  a, 
20t>,  n.  a;  2  Selw.  N.  P.,  Phil.  ed.  1839.  p.  1079,  n.2;  14 
Wend.,  192, 193 ;  4  Wend.,  114,  139,140.  143;  1  Binn.,  85; 
4  Wash.  C.  C.,  79,  84 ;  2  B.  Moore.  80, 82:  1  Wend.,  345; 
6  Wend.,  418;  15  Mass.,  48;  3  Johns.,  144;  3  Cow.,  370; 
3  Cr.,  180, 186 ;  8  Cow.,  114;  2  Wend.,  483;  3  Wend.,  272. 

rpHIS  was  an  action  for  libels  published  by 
-L  the  defendant,  of  and  concerning  the 
plaintiff  and  his  official  conduct  as  a  public  of- 
ficer, tried  at  the  N.  Y.  Circuit  in  Nov.,  1837, 
before  the  Hon.  Ogden  Edwards,,  one  of  the 
Circuit  Judges. 

The  libels  consisted  of  three  letters  written 
by  the  defendant,  addressed  to  Levi  Wood- 
bury,  Secretary  of  the  Treasury  of  the  U.  S., 
in  the  months  of  June  and  July,  1836.  The 
plaintiff  had  for  several  years  been  employed 
in  the  custom-house  department  at  Staten  Isl- 
and, first  as  a  boarding  officer,  then  as  store- 
keeper and  afterwards  as  an  inspector,  which 
two  latter  offices  he  held  at  the  time  of  the  writ 
ing  of  the  letters.  The  parties  resided  at  Tomp- 
kinsville  on  Staten  Island,  where  the  defend- 
ant held  the  office  of  postmaster.  The  sub- 
stance of  the  letters  is,  that  the  plaintiff  and 
others  had  been  guilty  of  extensive  frauds 
committed  upon  the  revenue  ;  that  the  plaint- 
iff, six  years  before  writing  the  letters,  was 
very  poor,  that  he  lived  extravagantly,  and  had 
built  a  splendid  mansion  worth  about  $10,000, 
adding  that  "four  dollars  per  day  cannot  do 
such  wonders;  "  and  that  he  would  prove  that 


NOTE.— Slander  and  libel— Privileged  communica- 
tions. See  Bewail  v.  Catlin,  3  Wend.,  291,  note. 

Justification— The  justification  must  be  as  broad  as 
the  charge.  See  Skinner  ads.  Powers,  1  Wend.,  451, 
note. 

Mitigation  of  damages.  See  Gilman  v.  Lowell,  8 
Wend..  573,  note ;  Kennedy  v.  Gifford,  19  Wend. ,296, 
note. 
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the  frame  in  the  plaintiff's  building  was  taken 
from  timber  removed  from  the  public  store  in 
1832  and  was  worth  $200;  and  repeatedly  sug- 
gests the  propriety  of  having  the  plaintiff's 
property  attached,  and  a  suitable  person  ap- 
pointed to  make  investigations.  The  defend- 
ant pleaded  non  cul.,  and  gave  notice  of  justi- 
fication, enumerating  a  great  variety  of  cases 
of  the  grossest  fraud  and  peculation  of  which 
he  alleged  that  the  plaintiff  has  been  guilty, 
and  which  he  would  prove  on  the  trial.  On 
the  trial  of  the  cause,  the  letters  were  produced 
and  read  in  evidence,  when  the  counsel  for  the 
defendant  announced  that  they  disclaimed  all 
intention  to  justify  the  charges  contained  in 
*the  letters,  and  in  the  notice  of  justi-  [*321 
fication.  It  appeared  in  evidence,  that  in  the- 
winter  of  1836,  the  plaintiff  and  others  sought 
the  removal  of  the  defendant  from  his  place 
as  postmaster,  but  did  not  succeed.  A  witness 
for  the  plaintiff  testified,  that  at  the  time  of 
the  service  of  the  capias  in  this  cause,  the  de- 
fendant said  "that  if  Howard  bad  let  him 
alone,  he  would  have  let  Howard  alone."  The 
plaintiff,  after  giving  some  evidence  to  rebut 
the  inference  of  probable  cause,  resied,  and 
the  counsel  for  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  the  letters  in  question 
should  be  deemed  privileged  communications, 
and  that,  therefore,  the  plaintiff  could  not  re- 
cover, unless  the  charges  were  made  without 
probable  cause  and  maliciously  ;  that  malice 
must  be  proved,  independent  of  the  letters 
themselves,  and  that  no  proof  of  malice  had 
been  given.  The  judge  decided  that  sufficient 
evidence  of  express  malice  had  been  given  to 
submit  the  case  to  the  jury,  and  therefore  re- 
fused to  grant  the  motion. 

The  counsel  for  the  defendant,  then,  for  the 
purpose  of  rebutting  the  charge  of  malice,aud 
to  show  probable  cause  for  the  communica- 
tions made  to  the  Secretary  of  the  Treasury, 
called  several  witnesses;  the  first  of  whom 
proved,  that  in  1832  a  public  store  belonging 
to  the  government  was  taken  down,  and  an- 
other repaired  in  1834;  that  the  plaintiff  subse- 
quently built  a  large  house,  and  erected  other 
buildings  upon  hisowu  property;  that  thirty  or 
forty  loads  of  timber  were  carted  from  the 
public  grounds  to  the  plaintiff's  premises;  and 
that  a  portion  of  the  timber  thus  taken,  worth 
at  least  $200,  was  used  in  the  erection  of  the 
plaintiff's  buildings.  This  witness  testified  that 
he  communicated  these  facts  to  the  defendant 
in  Feb.  or  Mar.,  1836,  and  observed  to  him 
that  the  subject  ought  to  be  investigated.  It 
was  testified  that  the  timber  taken  from  the 
public  stores  was  worth  from  $400  to  $600, 
and  that  there  had  not  been  a  public  sale  there- 
of. The  deputy-sheriff  who  served  the  capias, 
and  another  person,  present  at  the  time  of  the 
service  thereof,  testified  that  they  did  not  hear 
the  defendant  use  the  expressions,  "that  if 
Howard  had  let  him  alone,  he  would  have  let 
Howard  alone;"  but*the  witness  who  [*322 
had  testified  to  those  declarations  being  re- 
called, reiterated  his  testimony,  saying  that  he 
had  on  the  day  it  occurred  made  a  memoran 
dum  of  the  language  of  the  defendant,  so  as 
to  be  certain  of  what  was  said.  To  counter- 
vail this  testimony  given  by  the  defendant,  it 
was  proved  that  the  plaintiff  built  a  bathing 
house  and  a  wood-house  on  the  public  grounds 
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for  the  convenience  of  Ihe  establishment  at 
Staten  Island,  in  the  erection  of  which  he  ex- 
pended probably  $300,  from  his  own  pocket. 
Samuel  Swartwout,  the  collector,  testified, that 
though  there  was  no  absolute  necessity  for 
tho»e  buildings,  they  were  highly  convenient; 
that  he  saw  the  old  timber  taken  out  of  the 
public  stores:  it  was  decayed,  and  he  told  the 
plaintiff  to  take  it  and  remunerate  himself  out 
of  it  for  the  expense  he  had  incurred,  and  to 
give  the  rest  away  to  the  poor  for  fuel,  if  it 
could  not  be  used  for  the  public  works.  It 
further  appeared  that  the  timber  used  by  the 
plaintiff  was  openly  and  publicly  taken  and 
used;  one  witness  stated  thai  its  value  did  not 
exceed  $63,  and  another  that  its  value  was  not 
equal  to  the  amount  advanced  by  the  plaintiff 
from  his  own  pocket  in  the  erection  of  the 
bathing-house  and  wood-house.  The  judge 
charged  the  jury  that  there  was  no  proof  to 
warrant  the  conclusion  that  the  defendant  had 
probable  cause  for  making  the  charge  imputed 
to  him;  and  if  they  were  satisfied  that  he  had 
made  the  charge,  that  it  was  untrue,  and  that 
the  defendant  was  actuated  by  express  malice, 
they  must,  find  a  verdict  for  the  plaintiff.  The 
jury  found  for  the  plaintiff,  with  $3,000  dam- 
ages. The  defendant  asks  for  anew  trial. 

Jfesttrs.  D.  Lord,  Jr.,  and  J.  W.  Gerard, 
for  defendant. 

Mr.  H.  Nicoll,  for  plaintiff. 

By  the  Court,  Cowen,  J.  This  is  an  action 
in  which  the  plaintiff.  Howard,  complains. that 
while  he  held  the  office  of  Inspector  of  the 
Customs  and  Keeper  of  the  Public  Stores  of 
the  U.  S.,  the  defendant  falsely  libeled  him, 
by  addressing  certain  letters  to  the  Secretary 
Jf  23*J  of  the  'Treasury,  charging  and  offer- 
ing to  prove  that  the  plaintiff  had  been  guilty 
of  fraud  in  the  execution  of  his  trust  as  such 
keeper;  specifying  particularly  the  con  version 
of  timber  belonging  to  the  U.  S.  in  1833.    The 
Secretary  of  the    Treasury    was    the  officer 
who  had  legal  cognizance  of  the  complaint, 
and  the  power  of  removing  the  plaintiff  on  its 
In-ill-.:  substantiated.  For  some  reason,  howev- 
er, the  investigation,  which  we  must  presume 
was  duly  made, proved  so  unsatisfactory  to  the 
Secretary,  that  he  thought  it  his  duty  to  deliv- 
er up  the  letters  to  the  plaintiff;  and  they  were 
used  by  him  as  evidence  to  the  jury.    The  de 
fendant  had  given  notice  with  his  plea,  tiial  he 
would  prove  the  truth  of  his  charge  in  bar;  | 
and  seems  to  have  entertained  the  confidence  i 
of  being  able  to  do  it,  till,  on  the  trial,  bu  be- 
came  so  doubtful  of  success  in  convincing  the 
jury,  that  on  the  plaintiff's  resting,  he  avowed- 
ly abandoned  the  attempt,  and  staked  his  de- 
fense:    1.   Upon  the  unwarrantable  nature  of 
the  prosecution ;and  2.  On  evidence  that, though 
he  might  have  been  mistaken,  yet  the  circuin-  j 
stances  were  such  as  to  have  afforded  at  least  j 
probable  cau*e  for  the  representations  lie  had  ; 
made.     The  first  ground  was  presented  in  the  | 
form  of  a  motion  for  a  nonsuit,  iii-i-iini:  that 
i  in-  plaintiff  mu.st.  a*  in  the  ordinary  cane  of  a  j 
malicious  prosecution,  show  a  want  of  prolwi 
Me  cause.  The  judge  thought  otherwise. hold   \ 
ing  that  the  proof  given  of  the  defendant's  ill- 
will  towards  the  plaintiff  was  eno.igh  to  carry  i 
the  cause  to  the  jury.     This  presents  the  first 
question  which  we  are  called  upon  to  examine.  \ 
\VKM>.  21. 


Does  a  complaint  addressed  by  a  citizen  to  the 
proper  tribunal  against  another,  from  motives 
of  ill-will  towards  the  latter,  subject  the  com- 
plainant to  an  action  of  slander,  as  for  a  libel, 
unless  it  be  apparent  that  it  was  without  prob 
able  cause?  It  may  be  put  still  more  shortly: 
is  it  subject  to  be  prosecuted  as  a  libel?  Must 
it  not  be  pursued  as  a  malicious  prosecution  or 
complaint? 

This  is  not  precisely  like  the  case  of  a  writ- 
ten communication  between  private  persons, 
concerning  their  own  affairs,  nor  was  it  ad- 
dressed to  a  man  or  a  set  of  men  chosen  by  a 
voluntary  society,  a  bishop  or  presbytery  for 
example,  and  having,  by  common  consent 
among  the  members,  a  *power  to  re  [*3124- 
dress  grievances.  It  is,  therefore,  not  necessa- 
ry to  inquire  whether,  in  such  instances,  an 
action  for  a  libel  may  not  be  brought  in  the 
common  form.  It  has  generally  been  so 
brought;  and,  though  the  communication  has 
been  deemed  prima  facie  privileged,  yet  I  be- 
lieve where  ill-will  towards  the  plaintiff  has 
appeared,  or  motives  of  interest,  and  the  de- 
fendant has  failed  in  proving  at  least  probable 
cause,  the  action  has  generally  been  sustained. 
The  rule  in  respect  to  such  mere  private  com- 
munications seems  to  have  been  laid  down  very 
sensibly  by  Mr.J.  J.  Parke.in  Cockayne  v.Uodg- 
kmon,  SCarr.  &  P.,  543.  The  defendant  had 
made  representations  by  letter  to  Ld.  Angle- 
sey against  his  game-keeper.  In  an  action  by 
the  latter,  the  defendant  failed  to  prove  the 
truth,  relying  on  the  good  faith  with  which  he 
made  the  communication.  The  judge  left  it  to 
the  jury,  mainly  on  the  letter  itself,  whether  it 
was  such  as  a  man  would  write  merely  wish- 
ing to  put  Ld.  Anglesey  on  his  guard,  and 
cause  him  to  institute  an  inquiry;  or  whether 
the  defendant  was  actuated  by  malice,  and 
wished  to  supplant  the  plaintiff.  In  the  for 
mer  case,  he  said  the  defendant  was  entitled  to 
a  verdict;  in  the  latter,  the  plaintiff.  This,  too, 
was  after  very  clear  proof  that  the  defendant 
had  been  told  the  stories  which  he  had  written 
to  Ld.  Anglesey,  and  seems  to  have  had  prob- 
able cause.  He  had  also  been  requested  by 
Ld.  Anglesey  to  give  him  information  of  any- 
thing wrong.  The  letter  was  put  on  the  naked 
footing  of  a  libel;  for  it  was  said  the  defendant 
could  not  prove  its  truth  without  a  plea  of  jus- 
tification; which  is  clearly  otherwise  where  an 
action  is  brought  for  a  malicious  prosecution. 

The  principle  of  the  case  cited  and  a  number 
of  others  which  preceded  it,  is  very  obvious. 
The  private  business  of  society  could  not  be 
conducted  without  the  liberty  of  speaking  and 
writing  in  the  honest  pursuit  of  its  purposes, 
even  though,  under  other  circumstances,  the 
words  would  lie  slanderous;  and  though  all 
that  is  said  be  a  mistake;  yet  the  words  -hull 
not,  for  that  reason  alone.  In-  actionable.  The 
distinction  was  a  good  deal  considered  in  lira- 
mage  v.  Pro**er,  4  Barn.  &  C.,  247,  where  it 
was  allowed  in  a  case  or  oral  slander.  And  see 
Holt.  Libels.  197;  also  Many  *v.  «7«n«i.[*:i25 
4  Esp.,  191.  Hut  actual  ill  will  towards  the 
plaintiff  may  rime  a  presumption  in  (be  mind 
of  the  jury,  thai  the  appearance  of  a  lawful 
purpose  WHS  n--iimril  In  order  to  injure  him. 
When  they  arc  brought  to  believe  this,  it  is 
their  duty  to  find  that  the  defendant  acted  in 
fraud  of  the  law,  which  gives  the  privilege, 
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and  award  damages  against  him.     Whenever  ! 
the  communication  is,  for  this  or  any  other 
cause,  taken  out  of  the  protective  rule,  the  law 
acts  upon  it  directly  as  a  slander. 

The  rule  is  known  to  be  ^different  where  the 
communication  made  or  caused,  is  in  itself  the 
institution  of  a  judicial  inquiry.  There,  if  it 
be  apparently  pertinent,  it  is  absolutely  ex- 
empt from  the  legal  imputation  of  slander; 
and  the  party  injured  is  turned  round  to  a  dif- 
ferent remedy,  an  action  for  malicious  prose- 
cution; wherein  he  is  bound  to  prove  in  the 
first  instance,  not  merely  that  the  communica- 
tion was  made  in  bad  faith;  but  that  it  was 
not  countenanced  by  probable  cause.  Such  is 
the  familiar  instance  of  a  criminal  complaint 
addressed  to  a  judicial  magistrate  or  a  grand 
jury,  which  results  in  a  warrant  or  an  indict- 
ment. 1  Curzon's  Hawk.,  554.  The  same 
thing  may  be  said  of  any  other  definite  or  spe- 
cific step  in  the  progress  of  the  cause;  as  the 
presentment  of  the  bill  in  open  court  by  the 
grand  jury,  Id.,  or  the  publication  of  it  by  the 
clerk  or  prosecuting  attorney  upon  arraign 
ment.  And  yet  many  things  may  occur  inci- 
dentally in  the  course  of  the  cause.which  would 
subject  the  speaker  to  an  action  of  slander.  | 
Such  are  slanderous  words  spoken  untruly  and 
impertinently  by  witnesses,  or  by  counsel, 
Ring  v.  Wheeler,  7  Cow.,  725.  Such  words 
communicated  in  writing  would  be  the  subject 
of  an  action,  as  a  libel.  The  ordinary  prose- 
cutor of  an  indictment  may  doubtless  make 
himself  liable  in  an  action  of  slander  in  the 
same  way,  by  what  he  may  incidentally  say 
of  the  case.  Sergeant  Hawkins  lays  down  the 
rule  of  exemption,  as  it  stands  upon  the  cases 
in  respect  to  the  definite  proceedings  in  a  cause, 
without  any  qualification.  But  he  throws  out 
the  idea  upon  his  own  authority,  that  a  ma- 
licious prosecution  may  subject  the  guilty  par- 
ticipators in  it  to  an  action,  as  for  a  libel. 
326*]  Hawk.  P.  C.,  b.  1,  ch.  28,  sec.  8.  *He 
does  not,  however,  pretend  to  be  countenanced 
by  authority;  and  it  would  be  very  difficult  to 
apply  the  suggestion  even  to  the  prosecutor  of 
an  indictment  any  more  than  to  the  ministers 
of  justice.  See  per  Best,  «/.,  in  Fairman  v. 
Ives,  5  Barn.  &  Aid.,  648.  Sound  policy  would 
seem  to  exempt  the  prosecutor,  to  the  same  ex- 
tent as  the  grand  jury.  Either  is  liable  to  an  ac- 
tion for  corruptly  procuring  an  indictment;  but 
to  treat  it  directly  as  a  libel,  would  be  quite  as 
effectual  in  discouraging  due  inquiries  concern 
ing  crime,  when  applied  to  the  former,  as  to  the 
latter.  The  law,  therefore,  seems  to  require  in 
such  case,  a  remedy  more  specific  in  form,  and 
calling  for  more  evidence  to  sustain  it,  than  it 
receives  as  sufficient  in  an  action  for  an  ordi- 
nary libel. 

Another  class  of  writings  has,  in  practice, 
been  pursued  as  libels.  These  are  such  as  con- 
tain false  and  scandalous  matter,  addressed  to 
executive,  administrative  or  other  officers,  in- 
trusted with  the  power  of  appointment  to  or 
removal  from  inferior  offices;  and  seeking  ei- 
ther to  prevent  appointments  or  promote  re- 
movals, on  charges  importing  want  of  integ- 
rity, or  other  causes  of  unfitness.  Such  was  a 
petition  to  the  Council  of  Appointment,  pray- 
ing the  removal  of  a  district  attorney.  Thorn 
v.  Blanchnrd.  5. Johns.,  508:  a  deposition  made 
with  the  view  of  presenting  it  to  the  Governor 
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of  Pa.,  containing  charges  against  a  justice  of 
the  peace,  Gray  v.  Pentland,  2  Serg.  &  R.,  23; 
and  a  memorial  to  a  Board  of  Excise,  remon- 
strating against  the  granting  of  a  tavern  li- 
cense, Vanderzee  v.  M'Gregor,  12  Wend.,  545. 
In  regard  to  s»ich  writings,  there  is  certainly 
no  authority  for  saying  that,  in  form,  the  in- 
jured party  shall  be  put  to  his  action  for  a  ma- 
licious prosecution, complaintor  remonstrance; 
nor  would  it,  perhaps,  be  safe  to  interpose  such 
a  restriction.  Although  the  reason  for  giving 
countenance  to  information  may  be  of  as  much 
force  as  that  in  respect  to  judicial  prosecu- 
tions for  crime,  yet  the  precautions  against  ill- 
founded  charges  and  irregularities  in  conduct- 
ing them  are  much  less";  nor  is  there  any  re- 
straint by  settled  precedents  and  forms  of  pro- 
ceedings To  this  intermediate  class  between 
judicial  prosecutions  and  privileged  commu- 
nications *in  regflrd  to  matters  having  [*3537 
no  immediate  connection  with  the  functions  of 
government,  the  letters  in  question  belong. 
The  form  of  the  action  we  take  to  be  correct, 
but  this  is  certainly  not  decisive  of  what  shall 
be  deemed  full  proof  to  sustain  it.  Must  the 
plaintiff  show  not  only  malice  hut  want  of 
probable  cause,  the  same  as  if  the  action  had 
been  technically  for  a  malicious  prosecution? 
The  evidence  established  no  publication  at 
large,  none  in  the  newspapers,  no  reading  to 
the  neighbors.  The  letters  were  addressed  to 
the  officer  having  the  power,  and  on  whom 
rested  the  duty  to  remove,  if  the  cause  assigned 
were  found  by  him  to  be  true;  and  they  were 
forwarded  directly  to  him.  Nothing  imperti- 
nent can  be  imputed  to  them.  There  is  not  the 
least  doubt  that,  so  far,  they  were  for  the  rea- 
sons assigned  in  Thorn  v.  Blanchard,  and  other 
cases  already  cited  in  connection  with  that,  as 
much  without  the  doctrine  of  libel  as  an  in- 
dictment. They  were  equally,  not  to  say  still 
more  so,  upon  the  reasoning  of  Fairman  v.  Ines 
and  other  English  cases  hereafter  to  be  noticed; 
for  some  of  the  latter,  I  think,  take  them  ab- 
solutely out  of  the  doctrine,  under  any  quali- 
fication. They  very  nearly  resemble  the  printed 
book  sought  to  be  prosecuted  in  Bex  v.  Bailie, 
2  Esp.  N.  P.,  91,  Gould's  ed.  of  1811.  It  con- 
tained an  account  of  the  abuses  of  Greenwich 
Hospital,  treating  the  officers  of  that  institu- 
tion, and  Ld.  Sandwich  in  particular,  who  was 
then  First  Lord  of  the  Admiralty,  with  much 
asperity;  but  copies  were  distributed  among 
the  Governors  of  the  Hospital  only.  On  mo- 
tion for  a  criminal  information,  Ld.  Mansfield 
stopped  the  prosecution,  on  the  point  that  such 
a  proceeding  did  not  amount  even  to  a  publi- 
cation. He  put  it  on  the  ground  that  the  dis- 
tribution had  been  confined  to  persons  who 
were,  from  their  situation,  call  on  to  redress 
the  grievances  complained  of,  and  had,  from 
their  situation,  power  to  do  it.  If  this  was  not 
a  publication,  certainly  no  private  action  could 
have  been  maintained  as  for  a  libel.  Holt, 
Libels,  290,  N.  Y.  ed.,  1818.  The  party  must 
have  been  turned  over  to  an  action  for  a  ma* 
licious  prosecution  of  the  complaint,  in  which 
form  he  must  have  shown,  on  his  own  side,  a 
want  of  probable  cause.  It  is  better,  perhaps, 
that  such  a  form  of  action  *shoukl  not  [*3iJ8 
be  exacted.  There  is  room,  I  think,  for  say- 
ing, on  principle  and  authority,  that  on  show- 
ing enough  to  take  away  the  privilege;  that  is 
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to  say,  when  the  party  has  defrauded  the  rule  j  cause,  contrary  to  the  strong  expressions  in 
which  confers  it,  he  is  a  false  libeler.  The  I  that  case,  nor  even  to  deny  that  the  plaintiff 
rule  is  void  as  to  him.  What  facts  work  a  nul-  j  must  himself  show  a  want  of  probable  cause, 
lily?  It  does  not  follow  that,  because  we  allow  ,  In  the  principal  case,  there  was  nothing  to 
action  of  slander,  the  defendant  should, 


throw  a  shade  of  suspicion  upon  the  motive. 
It  was  the  simple  remonstrance  of  a  neighbor 
against  the  licensing  of  a  tippling  shop,  which 
is,  I  must  say,  somewhat  unfortunately,  still 
recognized  as  an  object  of  legal  protection, 
lucri causa.  It  was  a  call  to  withhold  the  piiv- 
ilege  of  peddling  popular  poison  from  hands 
which  were  believed  to  have  abused  that  priv- 
ilege. It  is  to  be  feared  there  were  too  many 
real  not  to  say  melancholy  causes  of  personal 
offense  against  dealers  in  alcohol;  cases  of  pri- 
vate suffering  which  may  engender  hatred  and 

path  of  honest  duty,  certainly  ought  not  to  be  i  malice  in  those  who  are  reached  by  its  influ- 
less;  and  both  the  prevailing  opinions  in  Thorn   ence;  and  shall  their  stale  of  mind,  where  they 
v.  Blanchard.  which  was  decided  by  the  Court   act  upon  probable  appearances,    though  mis- 
taken in   the  fact,  be  imputed  to  ihem  as  a 
fraud  per  se  upon  the  protective  rule?  In  Fair- 
man  v.  Ices,  the  creditor  showed,  in  his  letter 
to  the  Secretary  at  War,  that  he  must  have 
been  greatly  provoked  by  the  apparently  mean 
evasions  which  the  half  pay  officer  had  prac- 
ticed,  *to  avoid  the  payment  of  his  [*33O 


itti 

therefore,  be  put  to  justify,  as  in  the  ordinary 
action,  by  proving  the  truth.  That  is  not  so 
even  as  to  writings  which  concern  private  mat- 
ters. On  its  appearing  that  they  are  privileged, 
the  defendant  is  protected  under  the  general 
issue,  until  malice  is  shown.  When  we  come 
to  information,  in  which  not  only  the  interests 
of  ihe  private  citizen  as  related  to  the  country, 
but  those  of  the  nation  itself  are  concerned, 
the  difficulty  of  turning  a  case  against  him 
wherein  he  is  presented  as  prima  facie  in  the 


of  Errors,  required  more.  They  held  that  the 
action,  though  in  form  for  a  libel,  was  in  the 
nature  of  a  malicious  prosecution.  L'Homme- 
dieu.  Senator,  said,  the  Council  of  Appoint- 
ment being  a  court,  if  he  might  so  call  it,  to 
hear  all  complaints  against  officers,  etc.,  there 
is  an  implied  protection  for  the  complainants, 
unless  it  can  be  proved  that  the  complaints 
were  malicious.  5. Job  us.,  527-  Clinton,  Sen 
ator,  carried  these  premises  out  more  distinctly 
to  their  consequences.  He  said  it  was  incum- 
bent on  the  plaintiff  to  prove  that  the  petition 
was  false,  malicious  and  groundless;  and  he 
goes  into  the  reasons  at  length,  repeating  and 
illustrating  the  position.  Id.,  529,  el  seq. 

The  case  of  Gray  v.  Pentland,  before  the  Su- 
preme Court  of  Pa.,  was  of  the  same  charac- 
ter; and  I  understand  all  the  judges  as  admit- 
ting that  the  suit,  though  in  form  for  a  libel, 


honest  debt;  and  though  it  turned  out  that  the 
creditor  was  mistaken,  the  court  held  him  pro- 
tected by  probable  cause,  without  regard  to  his 
state  of  mind.  He  was  there  personally  inter- 
ested; and  the  supposed  provocation  had  rank- 
led into  a  sinister  desire  to  punish  the  delin- 
quent— express  malice  of  a  severe  complexion; 
yet  the  protective  rule  was  held  to  be  unbroken. 
In 


this  case,  too,  as  we  have  seen,  Be^t,  J. ,  like 
Ld.  Mansfield  in  the  case  of  Greenwich  Hospi- 
tal, denied  that  the  paper  had  been  so  pub- 
lished as  to  make  it  a  libel.  That  is  clearly 

was  in  the  nature  of  an  action  for  a  malicious  I  going  further  than  did  Clinton,  Senator,  in 
prosecution;  though  they  do  not,  like  theopin-  \  Thorn  v.  Blanchard;  for  he  thus  not  only  de 
ions  in  Thorn  v.  Blanchard,  throw,  in  express  j  mands  the  same  measure  of  proof  as  in  an  ac- 
terms,  the  onus  of  showing  want  of  probable  '  tiou  for  a  malicious  prosecution,  but  the  same 
Fairman  v.  Ives, 


cause  on  the  plaintiff.  Fairman  v.  lte»,  5 
Baru.  &  Aid.,  642.  was  an  action  for  a  libel. 
The  paper  complained  of  WHS  a  representation 
by  a  creditor  of  the  plaintiff,  a  half-pay  officer, 
32$)*]  addressed  to  the  Secretary  of  *War, 
charging  him  with  fraudulently  evading  the 
payment  of  a  debt.  All  the  court  agreed  that, 
if  the  representation  was  honestly  made,  that 
was  a  defense  under  the  general  issue.  Hoi- 
royd,  ./..  mentioned  as  an  analogous  case, 
words  spoken  by  a  barrister  in  the  course  of  a 
cause,  in  which  be  said:  "It  may  not,  perhaps. 


form  of  action  mutatis  mutandis,  while  Thorn 
v.  Blancluird,  is  content  with  the  proof. 

If  the  action  is  to  be  regarded  as  standing  on 
the  same  footing  as  to  evidence,  with  one  for  a 
malicious  prosecution,  I  need  hardly  go  into 
the  authorities  to  prove  that  whatever  degree 
of  malice  may  be  shown,  it  is  still  necessary  to 
go  further,  and  establish  want  of  probable 
cause.  The  cases  of  Parcel  v.  J\TJ\'at»a>a,  1 
Camp.,  199;  Incledon  v.  Berry,  Id..  203,  n.  a, 
with  Id.,  206,  n.  a.  and  authorities  cited,  are 
full  to  the  point.  The  cases  to  the  same  point 

be  sufficient  to  allege  and  show  even  that  the  |  are  yet  more  fully  collected  ia  2  Selw.  X.  P., 
words  are  false  and  malicious,  without  also  al  !  Phila.  ed.,  1889.  p.  1079.  n.  2;  and  /•/•/*  per 
leging  and  showing  that  they  were  uttered  i  Nelson,  J..  in  Wearer  v.  Tinrnwnd,  14  Wend., 
without  reasonable  or  probable  cause."  Best,  193.  I  confess  I  am  strongly  inclined  to  think 
J.,  said  he  did  not  think  there  was  a  sufficient  that  the  same  quantum  of  proof  is  necessary  in 
piiliiimtion  to  support  tin-  action;  and  nie.n-  actions  for  this  Jass  of  libels,  and  that  the 

plaintiff  should,  therefore,  have  been  non- 
suited; although  I  admit  the  judge  was  right 
in  saying  there  was  such  proof  as  might  be 
taken  into  the  consideration  of  the  jury  on  the 
question  of  express  malice. 

But  admitting  the  <>nn*  to  lie  on  the  d«  fend 
ant,  the  cases  cited  agree  most  clearly,  thai  ac- 
tions for  petitions  or  remonstrances  addressed 
to  the  appointing  power,  being  yini*i  for  a  m.i 


i  In:  ca<w?of  Greenwich  Iftmpital  [21  How 
••II  St.  Tr.  1],  but  adds:  "If  the  communica 
tiou  be  made  maliciously  and  without  probable 
CUM--."  an  action  will  lie.  In  Vandente  v. 
M'G'egor.  12  Wend.,  545,  there  was  a  failure 
to  prove  either  malice  or  want  of  probable 
cause;  and  the  court  said  the  plaintiff  could 
uol  recover  without  proving  ex  press  malice.  It 
was  unnecessary  to  go  further.  The  court  pro 
fes-st'dly  acted  upon  the  authority  of  Thorn  v. 
litanchard;  and  they  could  not  mean  to  imply 
iliui  you  may  recover  on  showing  mulice, 
where  there  appears  to  have  been  probable 
WKND.  21. 


licious  prosecution,  will  not  lie  where  it  comes 
out  on  the  whole  evidence,  that  there  WHS  prob- 
able cause.  I  refer  particularly  to  Tl»>rn  v. 
Blanchard,  and  Gray  v.  Pentland,  with  the 
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general  remark  that  they  are  entirely  sustained, 
33 1*]  *at  least  in  this,  by  the  whole  body  of 
British  authority.  Adequate  references  will  be 
found  in  Thorn  v.  Blanchard.  The  marginal 
note  to  Gray  v.  Pentland  states  that  such  libels 
are  "excused  if  they  did  not  originate  in  mal- 
ice and  without  probable  cause."  Tilghman, 
Ch.  J.,  there  took  the  view  most  favorable  to 
the  plaintiff,  yet  remarked:  "Anything  which 
satisfies  the  jury  that  the  proceeding  did  not 
originate  in  malice  and  without  probable  cause, 
is  sufficient  to  excuse  him."  2  Serg.  &  R.,  30. 

At  any  rate,  all  the  cases  which  have  spoken 
to  the  point,  hold  that  probable  cause,  when 
shown  by  the  defendant,  will  make  out  a  com- 
plete defense,  or  is  receivable  in  mitigation; 
and  so  much,  at  least,  was  agreed  by  the  learned 
judge  who  tried  the  cause  now  before  us.  It 
was  received  in  mitigation  where  the  libel  was 
published  by  the  editor  of  a  newspaper  against 
an  elective  officer,  after  he  had  succeeded  in 
in  his  election.  See  King  v.  Root,  4  Wend., 
114,  139,  143.  Some  courts  have  held  that, 
even  in  the  ordinary  action  of  slander,  the  de- 
fendant may  show  in  mitigation,  that  a  person 
told  him  what  he  uttered  as  a  slander,  espe- 
cially where  the  slander,  in  terms,  professes  to 
be  founded  on  hearsay.  Kennedy  v.  Gregory,  1 
Binn.,  85.  It  will  never  do  to  say  that  where 
there  are  circumstances  raising  strong  suspi- 
cion of  official  misconduct,  the  friends  of  the 
officer,  or  persons  indifferent  alone,  shall  come 
within  the  protection.  It  is  important  that  oth- 
ers, more  ready  to  complain,  should  be  equally 
favored.  There  is  no  reason,  if  they  bear  act- 
ual ill  will  to  the  plaintiff,  why  this  should  re- 
move from  them  what  would  be,  of  itself,  a 
complete  shield  to  the  rest  of  the  community. 
This  brings  us  to  the  only  remaining  question 
in  the  case. 

Suppose  I  am  mistaken  as  to  the  onus,  was 
there  not  here  proof  of  probable  cause?  Or,  at 
least,  so  much  evidence  that  the  judge  was  not 
warranted  in  withdrawing  the  question  from 
the  jury? 

The  plaintiff  himself  admits  that  he  took  the 
timber  intrusted  to  him  as  keeper  of  the  public 
stores,  and  converted  it  to  his  own  use,  in  build- 
ing a  dwelling-house.  The  defendant  saw,  or 
at  any  rate,  was  informed  of  the  fact  by  a 
332*]  *neighbor,  who  suggested  that  it  would 
be  well  to  communicate  the  fact  to  the  govern- 
ment. This  the  defendant  did,  at  the  same 
time  drawing  his  own  inference  that  the  act 
was  done  fraudulently.  Admitting  for  the  pres- 
ent that  the  plaintiff  had  a  right  thus  to  convert 
the  timber,  can  it  be  said  that  his  conduct  was 
so  entirely  pure  on  its  face  as  to  raise  no  mis- 
givings in  the  minds  of  his  neighbors?  They 
knew  him  for  a  public  trustee ;  and  saw  him 
converting  to  his  own  use  a  portion  of  what  he 
had  in  charge.  They  knew  nothing  of  the  man- 
ner in  which  he  had  acquired  a  title.  Suppose 
one  of  them  had  seen  a  carrier  start  with  a  box 
of  goods;  and  overtaking  him  on  his  way,  far 
from  the  eye  of  his  bailor,  had  afterwards  seen 
him  in  the  act  of  breaking  bulk,  and  selling  a 
part  of  the  goods.  Such  a  juncture  of  circum- 
stances would,  in  a  court  of  justice,  be  prima 
fade  evidence  of  larceny;  and  could  it  be  said 
that  the  spectator  would  be  open  to  a  malicious 
prosecution  should  he  procure  an  indictment? 
If  his  neighbor,  happening  to  see  the  same 
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thing,  should  inform  him  of  it,  aud  urge  a 
prosecution,  this  would  heighten  his  suspicion. 
It  would  operate  as  an  additional  cause  for  the 
prosecution.  Indeed,  had  he  merely  heard  of 
the  circumstance  from  the  observer,  it  is  by  no 
means  certain  that  he  would  not  be  justified  in 
giving  information  to  the  magistrate.  In  Cock- 
ayne v.  Hodgkiiaon,  before  cited,  the  judge  put 
it  to  the  jury  to  say.  whether  the  defendant 
had  been  told  by  a  third  person  what  hi-  had 
communicated  in  the  libel;  and  whether  he 
believed  it;  and  we  have  seen  that  the  same 
thing  has  been  received  as  mitigating  evidence 
in  actions  for  common  libels  and  slanderous 
words.  It  would  not  differ  the  case,  that  the 
carrier  had  secretly  bought  of  his  bailor  the 
articles  which  he  took  from  the  box,  unless 
the  defendant  had  been  informed  of  the  pur- 
chase. Weaver  v.  Townnend,  14  Wend.,  192, 
which  was  a  case  of  malicious  prosecution, 
turned  on  the  fact  that  the  defendant  knew  the 
plaintiff  had  a  prima  facie  title  to  the  property, 
for  stealing  which  the  defendant  had  caused 
him  to  be  indicted. 

I  do  not  see  that  the  case  at  bar  comes  ma- 
terially short  of  the  supposed  carrier's  gxcept 
in  the  degree  of  the  offense.  *In  that,  [*333 
the  circumstances  would  raise  a  suspicion  of 
larceny;  in  this  a  suspicion  of  embezzlement. 
That  the  act  was  done  openly,  is  by  no  means 
conclusive  to  the  mind,  nor  has  it  much  force, 
unless  it  appear  that  the  owner  was  present  or 
known  by  the  peculator,  to  have  means  of 
promptly  detecting  and  punishing  him.  With 
others  it  might  be  regarded  as  a  mere  affecta- 
tion of  conscious  innocence.  If  the  property 
taken  was  trifling  in  amount,  with  some,  that 
might  lull  suspicion,  while  with  others  it 
might  increase  it,  and  be  considered  as  an  in- 
dex to  greater  spoliations.  "  If,"  says  Wash- 
ington, /..  in  Wttmarth  v.  Mountfvrd,  4  Wash- 
C.  C.,  79,  84,  the  plaintiff,  "by  his  folly  or  his 
fraud,  exposed  himself  to  a  well  grounded 
suspicion,  the  prosecution  had,  at  least,  prob- 
able cause  for  its  basis,  and  this  is  suffcient  to 
defeat  the  action." 

It  appears  to  me  that  the  judge,  in  this  view 
of  the  matter,  was  most  clearly  bound,  at  least, 
to  have  left  the  question  to  the  jury.  If  it  was 
to  be  decided  as  matter  of  law,  and  that  is 
generally  so  with  the  question  of  probable 
cause,  where  the  facts  are  undisputed,  Dallas, 
/.,  in  Hill  v.  Yate*,  2  J.  B.  Moore,  80.  82; 
Panglnirn  v.  Bull,  1  Wend.,  345;  Gorton  v.  De 
Angelis,  6  Wend.,  418;  then,  I  think,  he  should 
have  told  the  jury  that  probable  cause  had 
been  established. 

But  it  is  objected  that  the  defendant  was  too 
late  in  his  offer  to  show  probable  cause,  after 
he  tad  set  up  on  the  record  that  he  would 
prove  the  truth.  It  is  a  sufficient  answer  to  say 
that  the  judge  did  not  think  so,  and  the  de- 
fense proceeded  on  the  ground  that  the  proof 
was  admissible.  If  the  defendant  had  been  de- 
nied that  view,  non  constat  but  he  might  have 
pursued  his  notice  of  justification  by  giving 
further  evidence  of  its  truth.  But  independ- 
ent of  the  course  thus  taken,  we  have  seen 
enough  to  say  that  the  objection  is  founded  on 
a  misapplication  of  the  cases.  It  is  indeed  gen- 
erally true  that  such  a  justification,  where  the 
defendant  fails  to  prove  it,  may  be  used  as  evi- 
dence of  express  malice;  and  it  is  too  late  to 
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waive  it  at  the  trial,  and  resort  to  mistake. 
Jackson  v.  Stetson,  15  Mass.,  48;  Wai  worth, 
Chancellor,  in  King  v.  Root,  4  Wend.,  139, 140; 
334*1  Clinton  v.  * Mitchell,  3 Johns.,  144;  Lent 
v.  Butler,  3  Cow.,  370.  But  the  rule  is  co  ex- 
tensive with  those  cases  only  where  probable 
cause  is  matter  of  mitigation  merely.  In  ac- 
tions for  a  malicious  prosecution,  or  quasi 
such,  where  it  makes  a  bar,  the  reason  ceases. 
It  was  never  held,  that  because  a  man  pleads 
in  bar  specially,  or  gives  notice  of  special 
matter,  he  shall  be  cut  off  from  another  de- 
fense which  is  receivable  under  the  general  is- 
sue. The  contrary  has  often  been  held.  Jjevy 
v.  Qadsby.  3  Cr.,  180,  186;  Smith  v.  Qregtrry,  8 
Cow.,  114;  Fulton  Bank  v.  Stafford,  2  Wend., 
483;  Bradley  v.  Field,  3  Id.,  272. 

But  more.  It  is  not  quite  easy  to  see  that, 
on  the  plaintiff's  own  showing,  his  case  was 
exempt  from  a  still  stronger  view,  had  the  de 
fendant  chosen  to  pursue  it.  Swartwout,  the 
collector,  had  given  to  the  plaintiff  leave  to 
take  the  timber,  and  the  letters  alluded  to  him 
as  a  party  to  the  frauds  which  were  going  on. 
He  was  called  as  a  witness,  but  certainly  did 
not  make  the  plainest  case  of  the  matter  against 
actual  embezzlement.  Admitting  him  to  have 
had  a  right  to  sell  the  timber  at  auction,  or 
otherwise,  for  the  best  price  he  could  get;  that 
did  not  authorize  him  to  give,  any  more  than 
it  did  the  plaintiff  to  take  it,  in  exchange  for 
an  article  of  mere  luxury,  or  at  most,  conven- 
ience, viz. :  the  bath-house  which  the  plaintiff 
volunteered  to  build  for  the  U.  8.  Nor  was  the 
manner  of  payment  by  any  means  the  most 
prudent.  Telling  the  plaintiff  to  carve  for  him- 
self, till  he  was  satisfied,  might  certainly  have 
been  no  more  than  was  due  from  Mr.  Swart- 
wout to  him  as  an  honest  neighbor,  had  the 
timber  in  question  belonged  to  him  in  his  own 
right.  Holding  for  the  public,  it  at  least  laid 
the  proceeding  open  to  invidious  remark;  nor 
can  I  collect  that  Swartwout  took  any  precau 
tion  to  limit  the  amount  within  the  measure  of 
a  just^uitf  pro  quo.  In  short,  &carte  blanche  was 
given  to  the  plaintiff,  first  for  himself,  and 
secondly  In  favor  of  the  poor  inhabitants,  for 
the  purpose  of  fuel.  I  repeat,  that  all  this 
might  have  been  very  well  as  a  disposition  of 
Mr.  Swarlwout'sown  property;  but  that  it  was 
not  technical  embezzlement  when  applied  to 
the  public  property,  is  by  no  means  clear.  It 
might  not  have  been  morally  so;  but  it  was  an 
iJ35*J*instance  of  such  gross  neglect  in  a  few 
things,  as  might  well  lead  a  citizen,  jealous  of 
the  public  rights,  to  question  whether  the  same 
practices  bad  not  been  extended  to  many  things 
by  the  same  men.  Though  in  itself  a  "  trifle 
light  as  air,"  it  disclosed  a  principle  which 
might  have  operated  as  "  confirmation  strong" 
that  more  extensive  peculation  had  been  com- 
mitted in  secret,  especially  when  taken  In  con-  ] 
nection  with  the  late  poverty  of  the  plaintiff, 
bis  small  wages,  his  extravagant  living  and  the  | 
now  splendid  mansion,  in  the  erection  of  which  i 
he  wan  employing  the  property  of  the  nation.  J 
These  things  are  asserted  in  the  letter,  and  not  | 
contradicted  by  the  proof.  I  admit,  that  in  the  ' 
ordinary  action  of  slander,  they  would  be  pro-  1 
sumed  false.  In  thin  we  have  seen  the  pre-  ' 
sumption  is  reversed,  and  I,  therefore,  mention  ' 
them. 

Had  all  the  circumstances  of  this  case  been  ' 
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disclosed  to  the  Treasury  Department,  I  can 
hardly  believe  that  its  upright,  able  and  saga- 
cious head  would  have  voluntarily  surrendered 
these  letters  to  be  used  as  evidence.  In  Oray 
v.  Pentland,  the  court,  held  that  they  could  not 
compel  the  Governor  to  produce  the  paper.nor 
would  they  allow  parol  evidence  to  be  given 
of  its  contents.  Being  a  complaint  properly  lid- 
dressed  to  him  as  a  visitorial  magistrate,  the 
court  held,  upon  the  ground  of  policy,  that 
they  would  not  control  the  exercise  of  his  dis- 
cretion, nor  would  they  allow  its  intended  ef- 
fect to  be  evaded  by  the  introduction  of  sec- 
ondary evidence.  In  this  they  were  fully 
sustained  by  the  decisions  at  Westminster  Hall, 
and  several"  cases  which  might  be  cited  from 
American  books.  I  know  that  the  right  of  re- 
monstrance maybe  abused;  and  I  cannot  doubt 
that  the  Secretary  was  pressed  with  what  the 
defendant's  counsel  admitted  at  the  bar;  the 
great  public  services  and  elevated  character  of 
the  plaintiff.  Had  the  defendant  printed  and 
published  his  remonstrance,  the  case  would 
have  been  far  different  ;  his  privilege  then 
would  have  been  lost.  Even  the  privilege  of 
Parliament  is  forfeited  by  a  member  publishing 
a  slanderous  speech  or  a  slanderous  report.  But, 
for  aught  that  appears,  these  letters  have  per- 
formed no  other  office  than  furnishing  a  sort 
of  information,  vital,  above  all  *things,[*3.'*6 
to  the  safe  operation  of  the  fiscal  department 
of  the  government.  At.  any  rate,  whatever  may 
be  the  general  merit  of  the  plaintiff,  and  how- 
ever innocent  he  may  be  in  the  particular  mat- 
ter, we  cannot  hold  the  defendant  criminal  for 
thus  communicating  what  the  plaintiff  has 
been  so  unfortunate  as  to  give  him  probable 
cause  for  supposing  to  be  true. 
New  trial  granted. 

Cited  in-23  Wend..  31 ;  25  Wend.,  449 ;  17  N.  Y.,  193; 
37  N.  Y.,  480;  46  N.  Y.,  433  (7  Am.  Hep.,  364);  49  N. 
Y.,370:5  Trans.  App..  103:  24  Hun.398;  15  Barb., 
110:  19  Barb.,  116;  18  How.  Pr.,  570;  10  Abb.  Pr..  11 ; 
Edm..  192;  43  Super.,  306;  12  Am.  Hop.,  740  (109  Muss., 
491). 


W.  &  J.  LEO  WOLF  e.  MERRITT. 

Landlord  and  Tenant — T^nne  with  Rent  Payable 
Quarterly — When  Rent  Due. 

Where  premises,  situate  in  the  City  of  N.  Y.,  were 
demised  for  a  term  over  six  and  less  than  nine 
months,  "at  the  yearly  rent  of  $.HtO,  payable  quar- 
terly." It  was  held,  that  the  time  of  the  first  pt»y- 
ment  of  rent  was  not  deferred  until  three  months 
from  the  date  of  the.  lease.,  but  that  the  rent  WHS 
payable  on  the  usual  quarter  days  for  the  payment 
of  rent  in  the  city,  happening:  after  the  date  of  the 
lease. 

Cltatlon-1  K.  8..  744.  sec.  1. 

PRROR  from  tho  N.  Y.  C.  P.  Merritt  sued 
lj  the  Leo  Wolfs  for  seizing  and  selling  his 
property  under  a  distress  warrant  for  rent,  in 
which  more  rent  was  claimed  than  was  due, 
and  after  a  tender  of  the  amount  actually  due. 
The  defendants  pleaded  non  nil.  The  pliiinliff 
produced  a  lease,  signed  by  William  Leo  Wolf, 
stating  in  substance,  that  the  signer  Oct.  1, 
1885.  had  demised  certain  premises,  situate  in 
the  City  of  New  York,  to  the  plaintiff,  up  to 
May  1.  then  next,  at  the  yearly  rent  of  $W>0. 
payable  quarterly.  The  plaintiff  also  produced 
a  receipt  signed  by  the  landlord,  dated  Nov.  6, 
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1835,  in  which  he  acknowledged  to  have  re- 
ceived of  the  plaintiff  "the  remnant  of  the  rent, 
viz. :  for  October,"  specifying  the  sum  of  $25 
as  received  for  the  demised  premises.    Apr.  2. 

1836,  the  property  of  the  defendant  was  seized 
under  a  distress  warrant,  in  which  the  landlord 
claimed   $90  as  the  balance  of  two  quarters' 
rent,  from  Oct.  1,  1835,  to  Apr.  1,  1836.    The 
warrant  was  signed  "For  William  Leo  Wolf, 
J.  Leo  Wolf,"  and  J.  Leo  Wolf  directed  the 
levy,  which  was  subsequently  approved  by  W- 
337*]  *Leo  Wolf.    Besides  the  above  sum  of 
$25,  the  plaintiff  had  paid  the  sum  of  $35.  The 
distress  was  made  Apr.  2,  and  on  the  same  day 
the  plaintiff  tendered  to  the  marshal  who  made 
the  distress,  the  sum  of  $40,  in  full  of  rent, 
interest  and  costs,  which  the  marshal  refused 
to  accept,  and  Apr.  13,  sold  the  plaintiff's  prop- 
erty ;  the  sales  amounting  to  $84.     The  whole 
case  turned  upon  the  construction  to  be  given 
to  the  lease  as  to  the  times  of  payment.     The 
landlord  contended  that  the  rent  was  payable 
quarterly  commencing  from  the  date  of  the 
lease ;  and  if  his  construction  is  right,  there 
was  $90  due  to  him  Apr.  1,  after  deducting  the 
payments  made.    The  tenant  insisted  that  the 
lease  ought  to  be  construed  in  reference  to  the 
quarter  days  established  by  statute,  as  applica- 
ble to  the  City  of  N.  Y. ;  and  if  so,  he  was  lia- 
ble to  pay  Nov.  1  the  one  month's  rent  then 
due  ;  Feb.  1  a  full  quarter's  rent;  and  May  1 
the  remaining  quarter's  rent;  and  according  to 
this  construction,  there  was  due  at  the  time  of 
the  distress  only  four  months'  rent.  viz. :  $100, 
of  which  $60  had  been  paid,  leaving  $40  as  the 
sum  for  which  a  distress  might  legally  be 
made.  The  presiding  judge  submitted  the  con- 
struction of  the  lease  to  the  jury,  who  adopted 
the  plaintiff's  construction,  and  assessed  his 
damages  at  $300,  at  which  amount  they  found 
a  verdict  in  his  favor.  The  defendants  having 
excepted  to  the  submission  of  the  question  of 
construction  to  the  jury,  sued  out  a  writ  of 
error. 

Mr.  S.  Stevens,  for  plaintiffs  in  error. 
Mr.  I,  Greenwood,  for  defendant  in  error. 

By  the  Court,  Nelson  Ch.  J.  The  question 
involved  in  the  case  is,  whether  the  quarterly 
payments  are  to  be  counted  from  May  1,  pre- 
ceding the  date  of  the  lease,  regarding  the 
usual  quarter  days  in  the  City  of  N.  Y.,  and 
which  are  fixed  also  by  statute  in  the  absence 
any  regulation  to  the  contrary;  or  from  the  be- 
ginning of  the  term.  The  court  below  adopted 
338*]  the  former  view,  according  *to  which 
there  was  only  $40,  instead  of  $90  rent  in  ar- 
rear. 

The  language  of  the  lease  is  so  obscure,  that 
the  intent  of  the  parties  cannot  very  satisfacto- 
rily be  ascertained.  It  is  so  much  so,  that  I 
think  it  would  be  wrong  to  reverse  the  judg- 
ment below,  even  if  we  might  incline  against 
the  view  taken  of  the  question  by  the  C.  P. 
There  are  cases  so  nearly  balanced  and  doubt- 
ful as  to  which  way  the  right  lies,  that  differ- 
ent minds  may  fairly  arrive  at  different  con- 
clusions, and  upon  about  the  same  force  of  ar- 
gument. They  are  not  cases  for  review,  nor 
should  the)'  be  encouraged. 

My  own  impressions  upon  reading  the  lease 
are  in  accordance  with  those  of  the  court  be- 
low; what  has  mainly  influenced  them  is,  that 
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the  landlord  evidently  had  in  his  mind  the 
whole  yearly  rent,  giving  that  as  the  criterion 
by  which  to  ascertain  the  rent  per  quarter — 
"at  the  yearly  rent  of  $30i),  payable  quar- 
terly;" and  looking  at  the  connection  here,  and 
regarding  the  quarterly  payments  as  controlled 
in  respect  to  time,  as  it  must  be  conceded  they 
are  as  to  amount,  by  the  term  yearly  rent,  they 
are  properly  calculated  from  May  1,  that  being 
the  beginning  of  the  rent  year  in  the  City  of 
N.  Y.'l  R..  S,  744.  sec.  1. 

Quarterly  payments  cannot  well  be  applied 
to  a  term  of  seven  months;  it  would  require  a 
division  of  the  month  to  carry  it  out.  And  the 
difficulties  are  not  removed  by  the  construction 
insisted  upon  by  the  counsel  for  the  plaintiffs 
in  error,  that  the  rent  became  due  at  the  end  of 
each  quarter  year,  beginning  with  Oct.  1.  The 
payments  were  to  be  made  quarterly.  The 
month  beyond  the  two  quarters,  upon  this 
view,  could  not  be  brought  very  consistently, 
within  this  phraseology;  at  least,  I  think,  the 
language  more  naturally  refers  the  quarter  to 
the  usual  quarter  days  for  the  payment  of  rent 
in  the  city.  Then  the  rent  for  October  falls 
within  the  quarter  ending  Nov.  1.  The  parties 
themselves  seem,  originally,  so  to  have  under- 
stood the  agreement,  and  I  think  it  best  sup- 
ported by  the  language  used. 

*Though  the  court  below  erred  in  [*339 
not  deciding  this  as  a  pure  question  of  law;  the 
error  is  immaterial,  as  the  jury  came  to  aright 
conclusion. 

Judgment  affirmed. 


NICHOLL  v.  MASON  &  SPAULDING. 

Pleading  on  Justice's  Judgment — Practice — 
Abatement  of  Suit  by  Another  Action  or  Judg- 
ment for  Same  Cause. 

In  pleading  a  judgment  rendered  by  a  justice,  it  is 
not  necessary  for  the  purpose  of  showing  jurisdic- 
tion, in  the  magistrate  to  allege  that  a  plaint  was 
levied  or  process  issued ;  it  is  enough  if  facts  he 
averred  showing  that  he  had  jurisdiction  over  the 
persons  of  theSparties  and  the  subject-matter  of  the 
action. 

A  suit  cannot  be  abated  by  a  plea  that  another  ac- 
tion for  the  same  cause  waa  afterwards  commenced: 
but  a  judgment  in  such  second  suit,  in  favor  of  the 
plaintiff,  may  be  pleaded  in  bar  of  a  recovery  for 
the  same  cause  of  action. 

On  demurrer  to  a  plea  puts  darrein  continuance, . 
it  cannot  be  objected  that  it  is  not  verified  by  affi- 
davit, nor  that  it  is  accompanied  by  another 'plea ; 
such  questions  can  be  raised  only  on  motion. 

Citations-6  Wend.,  438  ;  7  Wend.,  435 ;  9  Cow.,26; 
12  Wend.,  473;  1  Wh.,  215. 

TIEMURRER  to  plea.  The  plaintiff  declared 
\J  in  assumpsit.  The  first  count  of  the  declara- 
tion was  on  a  joint  and  several  note  made  by 
the  defendants  for  the  sum  of  $45.  payable  to 
the  plaintiff.  The  declaration  was  of  July 
Term,  1834;  and  Dec.  6  following,  Mason,  one 
of  the  defendants,  pleaded,  first,  non  ansumpfiit 
to  the  whole  declaration  ;  and  second,  to  the 
first  count,  that  the  plaintiff  ought  not  further 
to  have  or  maintain  his  action,  etc.,  because, 
after  the  commencement  of  this  suit,  and  after 
the  last  continuance  thereof,  to  wit:  Nov.  15, 
1834,  at,  etc..  theplaintiff  sued  him,  Mason,  be- 
fore a  justice  of  the  peace.for  the  same  cause  of 
action  specified  in  such  count,  that  the  parties 
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appeared,  that  issue  was  joined  and  the  action 
tried  before  the  justice,  and  judgment  rendered 
on  the  merits  in  favor  of  the  defendant  Mason. 
To  the  second  plea  the  plaintiff  demurred,  as- 
signing for  causes  of  demurrer:  1.  That  this 
plea,  puin  darrein  continuance,  is  pleaded  with 
nan  awumpsit ;  2.  That  it  is  not  verified  by 
affidavit.  3.  That  sufficient  is  not  stated  to 
give  the  justice  jurisdiction  ;  4.  That  the  plea 
34O*]  contains  no  proper  traverse,  *is  not 
capable  of  traverse,  etc. :  to  which  was  added, 
on  the  argument,  the  objection.  5.  That  a  sub- 
sequent action  cannot  be  pleaded  in  bar  of  an 
action  previously  commenced;  that  the  pend- 
ency of  this  should  have  been  set  up  as  a  de- 
fense to  the  suit  before  the  justice;  and  6.  That 
a  judgment  in  an  inferior  court  does  not  bar  an 
action  in  this  court.  Joinder  in  demurrer. 

Mr.  A.  C.  Hand,  for  plaintiff. 

Mr.  D.  E.  Wheeler,  for  defendant. 

By  the  Court,  Bronson,  -/.  If  the  second 
were  strictly  a  pleapuw  darrein  continuance, the 
objections  that  it  is  pleaded  with  another  plea 
and  is  not  verified  by  affidavit,  could  not  be 
taken  in  this  form.  On  demurrer,  there  is  no 
inquiry  about  collateral  facts;  the  only  ques- 
tion is,  whether  the  pleading  is  good  upon  its 
face.  But  these  objections  would  not  prevail 
on  motion.  When  matter  of  defense  arises  aft- 
er plea,  and  is  pleaded  puis,  it  is  a  waiver  of 
the  defense  originally  set  up,  and  the  plea 
should,  in  some  cases,  be  verified  by  affidavit. 
But  here  there  had  been  no  prior  issue,  the  de- 
fendant was  pleading  in  bar  for  the  first  time; 
and  in  such  a  case,  I  know  of  no  rule  which 
either  required  him  to  swear  to  the  plea  or  pre- 
cluded him  from  setting  up  as  many  different 
defenses  as  he  might  happen  to  have. 

In  pleading  the  judgments  and  proceedings 
of  inferior  court*,  it  is  not  enough  to  aver  gen 
erally  that  the  court  had  jurisdiction  ;  facts 
must  be  stated  which  show  that  the  court  bad 
jurisdiction.  Cleveland  v.  Ro<jers,§  Wend.,  438; 
Sheldon  v.  Hopkin*,  7  Id.,  435.  A  declaration 
on  u  -ju.-t ice's  judgment  has,  in  modern  times, 
been  excepted  from  the  operation  of  this  rule. 
Smith  v.  Mumford,  0  Cow.,  26;  Stiles  v.  Stew- 
art, 12  Wend.,  473.  Although  this  is  a  plea, 
and  falls  within  the  general  rule  it  can,  I  think, 
be  upheld.  It  is  not  only  averred  in  general 
terras  that  the  cause  of  action  was  within  the 
jurisdiction  and  cognizance  of  the  justice,  but 
facts  are  stated  which  show  that  the  averment 
i»  true.  The  allegation  is,  that  the  party  was 
#4  1*]  irnpleadcd  for  the  same  *cause  of  ac- 
tion mentioned  and  specified  in  the  first  count 
of  the  declaration.  That  was  a  promissory  note, 
a  subject-matter  clearly  within  the  cognizance 
of  the  juHtice.  Then,  as  to  jurisdiction  over 
the  person,  although  the  pleader  has  not  fol- 
lowed the  precedents  and  alleged  that  a  plaint 
was  levied,  or  process  issued,  he  has  averred 
that  the  parties  appeared  in  the  action,  and 
that  upon  issue  joined  therein,  the  same  was 
then  and  there  tried  before  the  justice.  A  vol- 
unlary  appearance  and  joining  issue,  without 

Erin-ess,  is  sufficient.      This  plea,  then,  Mates 
ids  which  show  that  the  justice  had  juriwllc- 
tion  over  the  person  of  the  parties  and  the*  sub- 
ject  matter  of  the  action;  and  that  is  enough. 

The  pendency  of  another  suit  for  the  same 
cause  of  action,  may  be  pleaded  in  abatement 
WKKD.  21. 


of  a  suit  subsequently  commenced  ;  but  the 
converse  of  the  proposition  does  not  hold  true. 
The  original,  or  first  suit,  cannot  be  abated  by 
a  plea  that  another  action  for  the  same  cause 
was  afterwards  commenced.  Renner  v.  Mar- 
ahall,  1  Wh.,  215.  But  this  doctrine  does  not 
overturn  the  plea.  The  defendant  does  not  set 
up  matter  in  abatement,  but  in  bar  of  the  ac- 
tion. He  does  not  plead  the  pendency  of  an- 
other suit  but  a  judgment  rendered.  The  plea 
does  not  go  to  the  form  of  the  remedy,  but  to 
the  right  of  the  plaintiff.  It  shows  that  the 
cause  of  action  which  the  plaintiff  once  had  is 
gone  forever.  I  can  see  no  good  reason  why 
the  defendant  should  not  be  at  liberty  to  set 
up  this,  as  well  as  any  other  bar  to  the  further 
maintenance  of  the  action  which  may  have 
arisen  since  suit  brought.  It  is  true  that  he 
might  have  pleaded  in  abatement  before  the 
justice;  but  the  omission  to  do  so  cannot  be 
construed  into  a  waiver  of  the  right  to  set  up 
matter  in  bar  which  had  not  then  arisen.  He 
has  omitted  no  opportunity  of  pleading  the 
trial  and  judgment  before  the  justice;  and  that 
judgment  is  none  the  less  conclusive  because 
the  defendant  might  have  got  rid  of  the  action 
in  another  way.  If  the  plaintiff  had  recovered 
on  the  former  trial,  he  would  hardly  think  of 
maintaining  this  action.  It  would  be  giving 
him  two  judgments  against  the  same  party  for 
one  debt.  But  the  question  now  is  the  same, 
in  principle,  as  it  would  be  if  the  plaintiff  had 
'recovered  before  the  justice.  The  [*343 
original  cause  of  action  is  merged  and  gone — 
not  because  theone  party  or  the  other  prevailed 
on  the  former  trial;  but  because  the  right  has 
been  tried  and  adjudged  one  way  or  the  other. 

The  judgment  of  an  inferior  court,  acting 
within  the  scope  of  its  powers,  is  no  less  con- 
clusive than  the  judgment  of  a  court  of  gen- 
eral jurisdiction.  The  plea  is,  I  think,  suffi- 
cient both  in  form  and  substance. 

Judgment  for  defendant. 

Cited  in-4  N.  Y..  380;  85  N.  Y.,  504;  12  Hun.  570 ;  19 
Hun,  108:  23  How.Pr..  508;  81  How.  Pr..  367;  1  Abb., 
N.  S..  430;  7  Bos.,  631;  4  Rob.,  710;  Si  How.  U.  S.,  444; 

48  In-!..  482. 


BLANCHARD  v.  ELY  ET  AL. 

Action  to  Rec/trer  Price  for  Ruilding  Steamboat 
— Recoupment — Damage*  Sustained  by  Lox*  of 
jyipnand  Profit*,  Caused  by  Defeett,  Cannot  be 
Recovered — Co»t  of  Supplying  Defects  i»  Allftrcd 
— Common  and  Vicil  IMW — Parlies — Measure 
of  Damages. 

In  an  action  for  the  recovery  of  the  price  stipu- 
lated for  the  InilldiiiK  of  u  steamboat,  the  plaintiff  is 
entitled  to  recover  the  full  iiinmint.  without  any 
deduction  by  way  of  recoupment  of  damages  to  thu 
defendant  in  consequence  of  damage*  sustained  by 


NOTB.-  Cnntract»—l~nnerta)tiny  tit  rrert 
etc.—  Dffec tin:  cnimlrurtiim  or  tnilure  t»  coni/>Mr 
irilliin  the  timr  cjxrllrd  -  Mrnrurr  nf  <tiimauf-"- 

In  MiehctiKfjttlic  jxirff/  mtffrrina  f<>«  IH  entitled  to 
indemnity  for  the  loss  of  the  use  duriiiK  the1  time 
MOMHiy  to  mako  irood  the  defect  or  to  complete 
the  eraotton.  The  rental  value  I*  jrenernlly  taken  a* 
tho  rmiwun'of  damawx.  To  thl*  the  ncecwary  ex- 
nennea.  If  any.  an-  added.  (JrllUn  v.  Tolver,  Itf 
N.  Y..  4«»  fdiftcuwlnir  the  alx>ve  case  of  lilanchard  v. 
Ely);  Huff  v.  Ufnaldo.  M  N.  Y..  flftt :  Ouwidy  v.  Le- 
fevro.  46  N.  Y..  M2  :  Griffith  v.  Colter.  1«  N.  Y.,  4KB: 
v.  Heard,  :w  Barb.,  31;  freeman  v.  C'lutc.  3 
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him  for  the  loss  of  trips  and  the  profits  resulting  ! 
therefrom  occasioned  by  defects  in  the  boat  or  its 
machinery. 

The  defendant  in  such  case  is.  however,  entitled 
to  an  allowance  for  moneys  necessarily  expended 
by  him  in  supplying  defects  in  the  vessel  or  its  ma- 
chinery, so  an  to  make  it  conform  to  the  plan  speci- 
fied in  the  contract;  and  where  it  is  manifest  that 
an  allowance  on  that  account  ought  to  have  been 
made  and  was  not  made  by  the  jury,  a  new  trial  will 
be  granted. 

The  courts  of  common  law  seem  inclined  to  adopt 
the  rules  of  the  civil  law  in  respect  to  damages  for 
the  breach  of  contracts  relating  to  personal  prop- 
erty, which  is  that  the  party  entitled  to  claim  per- 
formance may  claim  damages  for  the  non-perform- 
ance in  respect  to  the  particular  thing,  the  object 
of  the  contract:  but  not  such  as  may  have  been  ac- 
cidentally occasioned  thereby  in  respect  to  his  own 
affairs— as,  for  instance,  a  lessee  who  is  evicted  by 
title  paramount  may  claim  the  expense  of  removal 
and  indemnity  for  advanced  rents,  but  is  not  enti- 
tled to  recover  for  loss  pf  custom  established  whilst 
residing  in  the  house. 

It  is  no  bar  to  a  recovery  that  one  of  several  de- 
fendants has  become  possessed  of  the  right  of  ac- 
tion prosecuted  against  him  and  his  co-defendants, 
unless  his  name  appears  upon  the  record  both  as 
plaintiff  and  defendant. 

The  doctrine  of  damages,  generally,  considered. 

Citations-3  Wms.  Exec..  Phila.,  ed.  1832,  p.  811;  2 
Bos.  &P..  120;  8  Cr.,30:  8  Wend..  115  :  10  Wend.,  150: 
1  Selw.,  N.  P.,  533.  Phila.  ed.,  1839;  2  Wend..  339,  40(5: 
1  Brock.,  212, 218;  2  Dana.  466,  467.  A.  D.,  1834:  Sayer, 
Dam..  49;  7  Cow.,  68f;  6  Wh.,  109. 117. 118;  6  Har.  & 
J.,  297;  4  Rand.,  346;  1  Phil.  Ins.,  46, 320. 325:  2  Leigh, 
N.  P.,  Phila  ed..  1838.  p.  1506;  1  Rural  Lib.  N.Y.,  No. 
5  for  1837,  p.  140:  7  Carr.  &  P..  741;  1  Nev.  &  P.,  701:  4 
Nev.  &  M.,  195;  2  Ad.  &  El.,  129:  1  Selw.  N.P.,  Phila. 
ed.,  1839.  p.  654,  tit.  Deceit.  I,  1,  and  n.,  4  Bibb,  91 ;  1 
Evans,  Poth.,  91,92,  Lond.  ed.1806  ;  17  Wend.,  17:  11 
Price.  19;  14  Johns..  170;  3  Cai..  219;  7  Greenl.,  51,  55; 
3  Wh.,  546, 560;  10  Conn..  384:  9  Wend.,  325;  T.  Raym., 
77. 

THIS  was  an  action  of  debt,  tried  at  the  N. 
Y.  Circuit  in  Oct.,  1837,  before  the  Hon. 
Ogden  Edwards,  one  of  the  (Circuit  Judges. 

In  Sep.,  1834,  a  contract  was  entered  into 
between  the  parties,  by  which  the  plaintiff  en- 
343*]  gaged  to  build  for  the  *defendants  a 
steamboat,  intended  to  ply  on  the  Susquehan- 
na  River  between  Owego  and  Wilkesbarre;  the 
boat  to  be  completed  and  put  in  operation  by 
May  1.  1835,  for  which  the  plaintiff  was  to  be 
paid  the  sum  of  $12,500.  The  boat  was  built, 
but  not  entirely  completed,  when  she  was  ac- 
-cepted  by  a  committee  of  the  defendants,  and 
proceeded  down  the  river  about  May  7;  she 
was  accepted  on  condition  that  what  remained 
to  be  done  in  her  completion  should  be  done, 
nnd  which  was  not  done  until  some  time  in 
July.  On  her  return  to  Owego  she  broke  her 
shafts,  which  were  repaired  at  the  expense  of 
the  plaintiff .  This  delayed  her  4  days,  and  after 
she  again  started  for  Owego  was  delayed  16  days 
more  by  reason  of  the  lowness  of  the  water.  On 
her  second  trip  she  again  broke  her  shafts,  and 
the  defendants  at  their  own  expense,  procured 
a  new  set  from  N.  Y.,  which  cost  about  $700. 
The  defendants,  after  they  took  possession  of 


the  boat, enlarged  her  wheels  and  made  other  al- 
terations, and  proved  that  her  guards  were  too 
low,  and  that  the  expense  of  altering  them 
would  cost  $250.  Several  witnesses  for  the  de- 
fendants proved  the  iron  of  the  shafts  to  be 
bad;  in  this,  however,  they  were  contradicted 
by  the  plaintiff's  witnesses.  It  was  .proved 
that  a  trip  between  Owego  and  Wilkesbarre 
could  be  performed  in  4  days,  at  a  net  profit 
of  $100  per  trip,  and  that  the  river  between 
those  places  is  navigable  only  4  months  in  the 
year.  When  the  plaintiff  first  rested,  the  de- 
fendants produced  in  evidence  an  instrument 
under  seal,  bearing  date  May  28, 1835,  executed 
by  the  plaintiff, whereby,  for  the  consideration 
of  $500,  the  plaintiff  assigned  to  James  Pum- 
pelly, one  of  the  defendants  in  this  cause,  the 
contract  upon  which  this  suit  is  brought,  and 
stated  therein  that  he  had  received  and  in- 
dorsed upon  the  contract  the  sum  of  $7,975.34, 
and  that  he  had  directed  his  attorney  to  pay 
over  the  balance  due  upon  the  contract,  when 
collected,  to  Mr.  Pumpelly,  after  deducting  cer- 
tain charges.  On  the  production  of  this  instru- 
ment, the  plaintiff  read  in  evidence  an  instru- 
ment of  the  same  date,  signed  by  Pumpelly, 
whereby  he  engaged  to  pay  over  to  the  plaintiff 
all  moneys  he  should  receive  by  virtue  of 
the  assignment  made  to  him,  *deduct-  [*344 
ing  such  sums  and  interest  thereon  as  he  had 
that  day  advanced  to  the  plaintiff.  The  de- 
fendants insisted  that  the  assignment  thus  ex- 
ecuted to  Pumpelly,  one  of  the  defendants  in 
the  cause,  was  a  bar  to  a  recovery.  The  judge, 
however,  ruled  otherwise,  and  instructed  the 
jury  that  they  should  deduct  from  the  amount 
otherwise  due  to  the  plaintiff  such  sum  as 
would  be  equal  to  the  expenses  necessarily  in- 
curred by  the  defendants  in  remedying  such 
defects  as  existed  .in  the  boat  or  its  machinery; 
but  that  they  were  not  authorized  to  take  into 
consideration  the  delay  of  the  boat,  or  loss  of 
trips,  or  loss  of  profits  consequent  upon  any 
defect  in  the  boat  or  machinery  in  reducing  the 
amount  of  the  plaintiff's  recovery — the  dam- 
ages sustained  by  the  defendants  from  fchose 
causes  being  too  remote  and  consequential  to 
be  allowed  in  this  action,  and  the  remedy  of 
the  defendants  for  any  injury  sustained  from 
those  causes  being  by  action  against  the  plaint- 
iff. .  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $5,240.31  and,  consequently.must 
have  allowed  the  whole  sum  of  $12,500.  with 
the  interest  thereof  from  May  1.  1835,  deduct- 
ing only  the  sum  admitted  by  the  plaintiff  in 
his  assignment  to  Pumpelly  to  have  been  re- 
ceived by  him,  and  a  sum  of  about  $100  be- 
sides. The  defendants  asked  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  S.  P.  Staples,  for  plaintiff. 


Barb.,  424 ;  Wagner  v.  Corkhill,  40  Barb  .  175;  Hexter 
v.  Knox,  63  N.  Y.,  561 ;  Brown  v.  Foster.  51  Pa.  St.. 
165 :  Winne  v.  Kelly.  34  Iowa.  339 :  Rogers  v.  Bemus, 
«9  Pa.  St.,  432 ;  Korf  v.  Lull,  70  111.,  420  :  St.  L.,  J.  & 
C.  Ry.  Co.,  v.  Lurton,  72  111.,  118:  Sperry  v.  Fanning. 
80  III.,  371 :  Fisher  v.  Grebel  40  Mo.,  475;  Clifford  v. 
Richardson.  18  Vt ,  620 ;  Friedland  v  Me  Neil.  33 
Mich.,  40 :  Western  Gravel  Road  v.  Cox,  39  Ind.,  260: 
Boyle  v.  Reeder,  1  Ired.,  607 :  Fort  v.  Orendorf.  7 
Heisk..  107;  Fletcher  v.  Tayleur,  17  C.  B.,21:  Hadley 
v.  Baxendale,  9  Exch.,  341.  See,  also,  the  authorities 
cited  below. 

An  a  general  rule,Krpected  pro/its  through  the  use  of 
the  building  or  works  cannofbe  recovered  as  dam- 
ages. Tayler  v.  Bradley,  39  N.  Y.,  128;  Griffin  v.  Col- 
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ver,  16  N.  Y.,  489 ;  Rogers  v.  Beard.  36  Barb.,  31;  Cas- 
sidy  v.  Lefevre,  45  N.  Y.,  562 ;  Giles  v.  O'Toole,  4 
Barb..  261 :  Leroy  v.  Wiggins,  31  Ala.,  13 :  Snell  v. 
Cottingham,  72  111.,  161 ;  Benton  v.  Fay,  64  111.,  417  ; 
Fleming  v.  Beck,  48  Pa.  St..  309 :  Dean  v.  White,  5 
Iowa,  266 :  Taylor  v.  Maguire,  12  Mo.,  313 ;  Lewis  v. 
Atlas  M.  L.  Ins.  Co.,  61  Mo.,  534 ;  Singer  v.  Farns- 
worth,  1  Ind.,  484 :  W.  G.  Ry.  Co.  v.  Cox.  39  Ind.,  260; 
Blair  v.  Kilpatrick,  40  Ind.,  312 :  Walker  v.  Moore.  1 
Sneed,  515  :  Thompson  v.  ShartucK,  2  Met.,  615 :  Por- 
ter v.  Wood,  3  Humph.,  36 :  Dean  v.  White,  5  Iowa. 
266;  Heard  v.  Holman.  19  Com.  B.  N.S.,  1. 

See,  generally,  Baldwin  v.  Munn,  2  Wend.,  399, 
note ;  De.wint  v.  Wiltse.  9  Wend.,  325,  note ;  Drig-grs 
v.  Dwight,  17  Wend.,  71,  note. 
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By  the  Court,  Cowen.  J.  The  objection  that 
the  assignment  of  the  articles  of  agreement  by 
the  plaintiff  to  one  of  the  defendants,  should 
have   been  received  as  a   bar,  is  founded  on 
the  principle  that  where  the  right  of  the  cred- 
itor and  the  liability  of  the  debtor,  or  any  one 
of  several  debtors  meet  in  the  same  person, 
such  coincidence  works  a  release  by  operation 
of  law.     The  reason  is  that  a  man  cannot  sue 
himself;  the  action  is  suspended  by  the  volun- 
tary act  of  the  creditor;  and  is  gone  and  dis- 
charged forever.     2  Wras.  Exec.,  Phila.  ed., 
1832,  p,  811.  It  is  obvious  from  the  bare  state- 
ment of  the  argument,  that  it  must  mean  a 
345*]  vesting  of  the  *legal  right,  or,  in  other 
words,  a  right  to  sue   in   the"  creditors  own 
name,  in  the  person  of  his  debtor.     Otherwise 
the  reason  fails.  It  will,  1  apprebend.be  found 
applicable  to  those  cases  only  where  the  same 
individual,  in  order  to  sue,  must  appear  on  the 
record  both  as  plaintiff  and  defendant.    Main- 
waring  v.  Newman,  2  Bos.  &  P.,  120.  The  case 
of  Van  Netsv.  Forrest,  8  Cr.,  30,  will  be  found 
an  authority  for  this  distinction.  Besides,  it  is 
suggested  that  the  assignment  in  this  case  was 
merely  by  way  of  pledge  or  security  to  one 
of  the  defendants  for  money  lent;  the  plaintiff 
thus  still  retaining  his  interest  as  general  own 
er.     It  is  certainly  very  clear,  that  even  if  he 
eould  have  devested  his  legal  interest  by  an 
absolute  assignment,  that  could  not  be  done 
by  merely  pledging  it;  but  he  could  not  part 
with  it  in  either  form.     This  court  has  held 
that  a  defendant  may,  before  suit  brought, 
purchase  a  chose  in  action  against  the  plaint- 
iff and  use  it  as  a  set-off;  and  we  have  often 
held  that  the  assignee  is  the  real  party,  and 
shall  be  protected.    But  this  has  always  been 
held  in  an  equitable  sense,  which  would  rather 
go  to  favor  the  present  action  than  to  defeat  it. 
Did  the  judge  narrow  the  jury  too  much  in 
the  rule  of  damages?    The  plaintiff  had  failed 
in  some  comparatively    trifling   respects,   to 
make  so  perfect  a  boat  as  he  had  stipulated  for. 
The  shafts  were  not  of  adequate  strength,  in 
consequence  of  which  the  boat  was  interrupt- 
ed in  some  of  her  trips;  and  the  company  in- 
curred expense  in  procuring  repairs  to  be  done, 
and  in  towing  the  boat  to  a  proper  place  for 
undergoing  her  repairs.  All  this  the  judge  left 
to  the  jury  to  deduct  in  their  discretion,  from 
the  acknowledged    balance    of    account  for 
building  her.  But  he  directed  them  not  to  al- 
low for  delays,  and  for  profits  which  might 
have  been  mane  from  the  trips  that  were  lost. 
No  common   law  authority   was  cited  at  the 
bar,  one  way  or  the  other,  having  any  direct 
application  to  the  measure  of  damages  in  such 
a  case  as  this;  nor  am  I  aware  that  any  exists. 
If  there  be  none,  it  is  somewhat  ftingufar,  con- 
sidering the  many  contracts  for  building  boats 
and  other  vessels  which  must  have  been  made 
in  England  and  this  country.     We  have  to  re- 
34O*1  gret  *that  the  attention  of  the  counsel 
seemen  to  have  been  entirely  turned  from  the 
character  of  this  claim  in  the  abstract,  by  a  re- 
mark of  the  judge  implying  that  damages  for 
lots  of  profits  were  admissible  in  a  cross  ac- 
tion, but  not  in  mitigation.  This  led  the  coun- 
sel for  the  defendant  to  stop  with  citing  /.'•'/'• 
v.  MeAltoter,  8  Wend..  115.  to  show  that  proof 
of  any  damages  arising  from  a  plaintiff'*  breach 
of  the  contract  upon  which  he  sues  may  be  re 
WEND.  21. 


ceived  to  reduce  his  claim.  This  we  all  under- 
stand to  be  clearly  so.  The  counsel  for  the  de- 
fendant, too.  merely  thought  it  their  duty  to 
cite  cases  showing  that  in  an  action  on  a  war- 
ranty of  laud,  the  plaintiff  recovers  only  the 
consideration  money  paid,  with  interest  and 
costs,  etc. ;  and  we  were  reminded  particularly 
of  one  reason  for  that  rule  as  given  by  Ch.  J. 
Savage,  in  Dimmick  v.  Lockwood,  10  Wend., 
150,  viz.:  "That  it  would  be  ruinous  and  op- 
pressive to  make  the  seller  respond  in  dama- 
ges, for  any  accidental  rise  in  value  of  the  land 
or  the  increased  value  in  consequence  of  the 
improvements  by  the  purchaser."  He,  at  the 
same  time,  however,  notices  some  technical 
reasons  for  the  rule  which  render  it  less  de- 
cisive in  respect  to  executory  contracts,  espe- 
cially those  which  regard  personal  property. 
The  prevalence  of  the  rule  is  very  extensive  in 
its  application  to  covenants  of  title.  Vide  1 
Selw.  N.  P.,  533,  Phila.  ed.,  1839.  The  rule  is 
more  pertinent  when  applied,  as  it  has  been  in 
several  cases  to  the  breach  by  failure  of  title 
of  a  covenant  to  convey.  Baldwin  v.  Munn,  2 
Wend.,  399.  Sutherland,  J.,  there  adopts  a 
former  remark  of  Ch.  J.  Kent,  importing  that 
it  must  block  up  sales  of  real  estate,  if  the 
vendor  were  to  be  made  liable  in  proportion  to 
the  rise  of  property.  It  is  added  on  the  same 
authority,  that  "The  safest  rule  is,  to  limit  the 
recovery  as  much  as  possible,  to  an  indemnity 
for  the  actual  injury  sustained,  without  regard 
to  the  profits  the  plaintiff  has  failed  to  make." 
Id  ,  406.  This  was  A.  D.  1829.  As  long  ago 
as  1811,  in  Letcher  v.  Woodtnon,  1  Brock.,  212, 
Marshall,  Ch.  J.,  laid  down  the  rule  of  dam- 
ages on  a  similar  covenant,  in  nearly  the  same 
words  with  Mr.  J.  Sutherland.  Combs  v.  Tarl- 
ton's  Adm'rs,  2  Dana,  466,  467,  S.  P.,  A.  D. 
1834.  This  rule  would  cut  off  all  rise  of  the 
value  intermediate  the  contract  *and  [*347 
time  fixed  for  its  execution.  The  rule  on  agree- 
ment to  sell  and  deliver  goods,  is  universally 
broader;  giving  the  vendee  advantage  of  the 
rise  in  market,  and  the  consequent  advantage 
of  profit  on  any  sale  which  he  might  have  made 
at  the  time  stipulated  for  delivery,  or  when- 
ever it  becomes  due.  Smet  v.  Iludtlle-stone,  Sav- 
er, Dam.,  49.  See  many  other  cases  cited  in 
Ch.  J.  Marshall's  note  to  Letcher  v.  Woodwn,  1 
Brock..  218;  Clark  v.  Pinney,  7  Cow.,  681.687, 
and  cases  cited.  Nay  more,  under  ciroum 
stances.the  rise  is  considered  even  down  to  the 
time  of  the  trial.  Id.  The  rule  of  damages  in 
respect  to  contracts  for  the  sale  of  chattels  is 
the  general  one,  and  some  courts  have  refused 
to  depart  from  it,  in  measuring  damages  for 
breach  of  covenants  to  convey  real  estate. 
Hopkins  v.  Ise.  8  Wb..  109.  117,  118;  CanneU 
v.  McLean,  6  Har.  &  J.,  297.  I  do  not  dwell 
upon  these  caws.moreof  which  may,  perhaps, 
be  found.  In  both  classes,  the  courts  are  .sot-k- 
ing after  an  indemnity;  that  is  to  say,  making 
good  to  the  vendee  what  he  has  paid  his  mon- 
ey for.  Both  classes  of  cases  profess  to  deny 
the  allowance  of  damages  remotely  consequen- 
tial, as  of  profits  resting  in  speculation.  The 
possible  or  even  prolmble  use  to  which  the 
vendee  may  put  the  property,  aside  from  a 
market  sale,  is  clearly  excluded.  Going  upon 
analogy,  then. suppose  the  owners  of  this  boat. 
!  the  defendants,  had  sold  out;  in  the  absence  of 
evidence  that  there  had  been  a  rise  of  the  boat's 
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value  in  market,  we  must  take  the  stipulated 
value  at  which  it  was  to  be  b\ii\t, Bailey  v.  Clay  A 
Rand.,  346,  and  then  the  sum  which  would 
command  the  materials  and  work  for  making 
good  the  defects,  would  be  the  measure  of 
damages  in  an  action,  or  by  way  of  recoup- 
ment in  a  defense.  In  like  manner,  a  contract 
to  insure  a  cargo  will  not,  in  the  event  of  loss, 
carry  the  speculative  profits  of  the  adventure, 
though  these  may  be  insured  in  express  terms, 
even  by  an  open  policy.  1  Phil.  Ins.,  320,  325; 
Id.,  46.  Yet,  insurance  is  called  pre  eminently 
a  contract  of  indemnity.  The  damages  are 
what  will  restore  the  value  of  the  cargo  on 
shipboard  at  the  port  of  departure.  Id.,  46,  et 
seq.  The  rule  is  nearly  the  same  in  respect  to 
damages  for  breach  of  warranty.  The  defect 
348*]  *arising  from  the  vice  warranted 
against,  must  be  made  good  in  such  sense  that 
the  article  shall  fetch  a  sound  price,  which, 
prima  facie,  we  have  seen  is  the  one  agreed  on 
between  the  warrantor  and  warrantee.  4  Rand., 
ut supra;  2  Leigh,  N.  P.,  Phila.  ed.,  1838,  p. 
1506;  Caveat  emptor  in  search  of  ahorse,  1  Rural 
Lib.,  N.  Y.,  No.  5,  for  1837,  p.  140;  Clare  v. 
Maynard,  7  Carr.  &  P.,  741;  8.  C.,1  Nev.  & 
Perr.,  701;  Chesterman  v.  Lamb,  4  Nev.  & 
Mann.,  195;  S.  C..  2  Ad.  &  El.,  129;  1  Selw. 
N.  P.,  ed.  before  cited,  p.  654,  tit.  Deceit, I.  1, 
and  notes;  Bacon  v.  Brown,  4  Bibb,  91.  Yet,  in 
all  the  cases  mentioned,  as  in  that  of  insur- 
ance, there  is  no  doubt  that  by  an  express  con- 
tract, on  good  consideration,  the  vendor  may 
stipulate  expressly  to  indemnify  in  respect  to 
loss  of  profits  arising  from  the  defect  against 
which  he  contracts.  In  short,  it  will  be  seen 
by  the  cases  cited  and  many  more,  that  on  the 
subject  in  question,  our  courts  are  more  and 
more  falling  into  the  track  of  the  civil  law, the 
rule  of  which  is  thus  laid  down  by  a  learned 
writer:  "In  general,  the  parties  are  deemed  to 
have  contemplated  only  the  damages  and  in 
terest  which  the  creditor  might  suffer  from  the 
non-performance  of  the  obligation,  in  respect 
to  the  particular  thing  which  is  the  object  of 
it;  and  not  such  as  may  have  been  accidentally 
occasioned  thereby  in  respect  to  his  own  af- 
fairs, 1  Evans,  Poth.,  91.  Lond.  ed.,  1806.  He 
illustrates  the  rule  by  the  rise  of  value  in  goods 
which  the  promisor  fails  to  deliver.  He  adds, 
if  the  lessor's  title  to  a  hou.se  fail,  he  is  bound 
to  pay  to  his  lessee  the  expense  of  removal, and 
indemnify  him  against  the  advance  of  rents, 
but  not  against  the  loss  of  custom  in  a  business 
he  may  have  established  while  residing  in  the 
hou°,e.  He  also  adverts  to  the  distinction  that 
the  vendor  may,  notwithstanding,  incur  lia- 
bility for  extrinsic  damages  of  the  creditor,  if 
it  appear  they  were  stipulated  for  or  tacitly 
submitted  to  in  the  contract.  One  instance  is 
that  of  stipulating  to  deliver  a  horse  in  such 
time  that  a  certain  advantage  may  be  gained 
by  reaching  such  a  place.  There  the  debtor 
shall,  on  default,  pay  for  the  loss  of  the  ad- 
vantage. The  case  of  tacit  submission  is  illus- 
trated by  a  case  of  demising  premises  express- 
«J4D*]ly  for  use  as  an  inn.  There, if  *the  ten- 
ant be  evicted,  a  loss  of  custom  may  be  taken 
into  the  account.  Id.,  91,  92.  This" latter  rule 
was  in  some  measure  acted  upon  in  the  late 
case  of  Driggs  v.  Dwight,  17  Wend.,  71.  There 
was  a  promise  to  demise  a  tavern  stand  at  a 
day  certain,  which  was  refused  by  the  promis- 
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or.after  the  promisee  had  bioken  up  his  former 
residence,  and  proceeded  with  a  view  to  take 
possession.  We  allowed  to  the  latter,  damages 
for  removing  his  family  and  furniture;  in  this, 
following  the  case  of  Ward  v.  Smith,  11  Price, 
19.  In  Bracket  v.  McNair,  14  Johns.,  170.  the 
broken  contract  was  to  transport  goods  from 
one  place  to  another;  and  the  increase  of  value 
in  the  goods  at  the  latter  place  was  allowed  as 
damages;  though  even  this  principle  of  esti- 
mate seems  to  have  been  denied  in  the  previ- 
ous case  of  Smith  v.  Richardson,  3  Cai.,  219. 
In  another  case,  the  plaintiff  sued  for  stoue  de- 
livered to  be  used  in  building  a  church,  and 
the  defendants  claimed  a  recoupment,  because 
they  had  not  been  delivered  at  the  day.  They 
insisted,  among  other  things,  on  damages,  by 
reason  of  their  workmen  lying  idle  for  want 
of  the  material.  The  court  did  not  deny  the 
claim  absolutely,  but  held  that  the  defendants 
even  if  the  delivery  had  been  stopped,  would 
have  been  bound  to  use  diligence  in  keeping 
their  workmen  employed  on  other  materials, 
to  be  supplied  as  soon  as  they  could  be  pro- 
cured; thus  avoiding  all  unnecessary  loss,  and 
that  the  deduction  must  be  governed  with  a 
view  to  that  principle.  Miller  v.  Mariner's 
Church.  7  Greenl.,  51,  55.  The  unreasonable 
delay  of  workmen  stood  somewhat  on  the  foot- 
ing of  unreasonably  delaying  the  boat  in  this 
case,  which  the  judge  refused  to  allow, though 
he  directed  that  damages  might  be  due  for  tak- 
ing the  boat  to  a  proper  place  for  being  re- 
paired. 

But  to  go  the  length  insisted  upon  by  the 
defendants,  would,  I  apprehend,  transgress 
what  the  law  should  allow,  even  had  the 
plaintiff,  without  fraud,  tortiously  broken  the 
machinery  of  this  boat,  as  by  a  negligent  col- 
lision in  navigating  his  own  boat.  The  prof- 
its of  a  voyage  broken  up,  are  constantly  de- 
nied consideration,  even  in  questions  relating 
to  marine  trespasses.  The  Amiable  Nancy,  $ 
Wh.,  *546,  560.  and  cases  cited;  La  [*.35O 
Amistad  De  Rues,  5  Id.,  385,  389.  Of  course, 
1  lay  out  of  view,  as  do  all  the  cases,  that  the 
transaction  is  accompanied  with  wanton  out- 
rage, fraud  or  gross  negligence;  the  cases  just 
cited  from  Wheaton.  show  that  these  are  ex- 
ceptions. And  see  Merrils  v.  Tariff  Mfg.  Co., 
10  Conn.,  384.  The  case  of  Dewint  v.  Wiltae, 
9  Wend.,  325,  must,  I  think,  have  been  regard- 
ed by  this  court  as  a  fraudulent  breach  of  a 
covenant  to  keep  a  ferry  in  repair,  which  mate- 
rially benefited  the  plaintiff's  tavern.  The  de- 
fendant left  it  unrepaired,  in  order  to  favor  his 
own  ferry.  Therefore,  damages  were  allowed 
for  loss  of  custom  at  the  plaintiff's  inn.  Poth- 
ier,  as  before  cited,  maintains  the  same  dis- 
tinction. In  Nurse  v.  Barns.  T.  Raym.,  77, 
the  defendant,  in  consideration  of  £10.  prom- 
ised to  demise  a  mill  to  the  plaintiff,  who  laid 
in  a  large  stock  to  employ  it,  which  he  lost, 
because  the  defendant  refused  to  let  him  have 
possession.  The  jury  were  held  properly 
to  have  assessed  the  damages  at  £500.  Very 
likely  it  appeared  that  the  breach  of  contract 
was  committed  to  favor  some  particular  inter- 
est of  the  defendant  or  his  friend,  though  the 
case  mentions  a  simple  refusal  to  perform. 

The  case  at  bar,  so  far  as  I  have  been  enabled 
to  discover  from  the  evidence,  stands  entirely 
clear  of  fraud.  If  some  of  the  iron  used  for 
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shafts  was  rotten,  there  is  nothing  going  to  fix 
knowledge,  or  that  I  see,  gross  negligence  in 
the  plaintiff  or  his  superintendent.  The  ex- 
tent t^  which  the  iron  proved  bad  was  doubt- 
ful, though  the  jury  were  authorized  to  infer 
it  was  by  no  means  all  of  a  good  quality. 
There  is  no  proof,  however,  that  such  iron  was 
used  intentionally;  and  we  ought  not  to  infer 
that  a  fraud  was  committed  by  any  one.  No 
new  trial  can,  therefore,  be  granted  on  any  er- 
ror of  the  judge. 

S'ill,  we  think,  complete  justice  cannot  be 
done  without  the  cause  being  submitted  to 
another  jury:  for  the  plain  inference  is,  that 
they  totally  disallowed  anything  whatever  for 
defects  in  the  boat.  The  plaintiff's  counsel 
make  a  computation,  by  which  they  show  that 
$62  deduction  was  made;  but  even  this  as- 
sumes that  interest  ran  on  the  balance  men- 
351*1  tioned  *in  the  assignment,  $4,52466, 
from  May  1.  This  could  not  be  so.  All  par- 
ties agreed  that  the  boat  was  not  finally  com- 
pleted till  pretty  well  along  in  July,  and  she 
was  accepted,  subject  to  completion.  Almost, 
the  interest  ought  not  to  run  till  after  the  job 
was  finished.  It  is  sufficient  to  say,  we  think 
there  is  a  strong  preponderance  of  evidence  in 
favor  of  some  deduction. 

New  trial  granted,  on  payment  of  co»t». 

Qiiestioned-2  Daly.  39*. 

Commented  on— 17  Barb.,  522  ;  43  How.  Pr.,  353. 

Distinguished— 3  Barb..  427. 

Explained— 16  N.  Y..  489,  492;  14  Barb.,  823. 

Cited  in-5  Hill.  473 :  3  Deuio,  409 :  5  Denio.  308 ;  H. 
&  D.,  13 ;  4  N.  Y.,  134,  414 ;  45  N.  Y..  567 :  47  N.  Y.,482 
<7  Am.  Hep..  474) :  48  N.  Y..  880  (2  Am.  Kep.,  272) ;  63 
N.  Y..  2tt :  6»  X.  Y.,  451 ;  4  Abb.  App.  Dec.,  161,  n.,3tk>; 
4  Barb.,  259, 2»H  :  10  Barb.,  57  :  11  Burb.,  371;  19  Barb., 
4M ;  22  Barb.,  591 ;  3li  Barb.,  37  :  66  Barb.,  147  ;  13  How. 
Pr..  XB;  50  How.  Pr.,  19:  6  Duer.  321;  1  Rob.,  594:  44 
Super.,  404:  2  Hilt..  234:  Abb.  Adm..  103.  108;  2 
Blatchf.,  114  : 39  lRd..261 :  39  Am.Dec..  155  (3  Humph.. 
«2) :  45  Am.  Dec..  483;  9  Am.  Rep.,  145  (1  Col.,  240) ;  11 
Am.  Hep..  1B«  (60  Me.,  25) :  18  Am.  Rep.,  12  (37  Iowa, 
219) ;  24  Am.  Hep.,  739  (44  Iowa.  164). 
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Sheriff — Art  ion  against,  for  8u*pcn*ion  of  Pro- 
ctedingt  on  Execution  againxt  Proi>erty  of  In- 
totoent — Discharge — Practice. 

A  sheriff  who  holds  an  execution  lurninst  the 
proiH'rty  of  the  defendant  In  the  process,  is  not 
bound,  ft  wema,  to  siiHpi-ml  proceed! HITS  on  the  pro- 
duction tn  him  of  an  insolvent's  discharge  irruntcd 
t<i  i  In-  defendant:  ut  all  events,  if  he  do  so.  he  In- 
<-'irs  the  peril  of  un  action  atrulnst  him,  if  the  di*- 
ctmnre  be  shown  to  bo  void. 

In  un  action  iwalnst  a  sheriff  who  under  such  clr- 
'•ii  n-trances  suspended  proceedings,  and  did  not  re- 
turn the  execution,  and  the  Jury  found  that  the 
property  of  which  the  defendant  was  possessed  be- 
KMlffed  to  a  third  person  mid,  consequently,  that  the 
plHintiff  was  not  entitled  to  recover,  the  court  rw- 
f  u«''(|  t»  irrant  H  new  trial :  ulthoiiKh  the  verdict  was 
in  it  wtirninted  by  the  evidence— It  appeiirliiK  th«t 
the  sheriff  on  belnjr  served  with  the  diHcliarve,  in- 
formed the  plaintiffs'  attorney  of  the  fact  and  do- 
sired  his  I  tint  ructions;  thnt  no  Instructions  were 
if  i  vi-ii :  and  that  the  defendant  In  the  execution  had 
become  insolvent. 

Citations  -Doutr.  671 ;  2  III..  1190;  11  Johns.,  433: 1 
Cow..  50,  226. 

rpHIS  was  an  action  on  the  case,  tried  at  the 
1  Ulster  Circuit,  in  May,  18«7.  before  the 
lion  Charles  H.  Ruggles,  one  of  the  Circuit 
Judqe*. 

The  suit  was  brought  against  the  defendant 
as  sheriff  of  the  County  of  Ulster,  for  neglect 
•of  duty,  in  oot  bringing  into  court  the  amount 
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!  of  an  execution,  &fi.fa.  put  into  his  hands  for 
collection  in  favor  of  the  plaintiffs  against  D. 
8.  Tuthill.  The  judgment  upon  which  the 
execution  issued  was  rendered  for  $735.96,  in 
May  Term,  1828,  and  the  execution  was  deliv- 
ered to  a  deputy  of  the  she-riff  Nov.  15,  1830, 
who,  within  a  few  days  thereafter,  made  a  levy 
upon  property  in  the  "possession  of  Tuthill,  to 
an  amount  amply  sufficient  to  satisfy  the  exe- 
cution. Previous  *to  this  time,  to  wit:  [*352 
Nov.  7,  1829,  Tuthill  had  obtained  a  discharge 
as  an  insolvent  debtor  from  all  debts  owing  by 
him  (under  the  Two  Third  Act),  and  in  the 
inventory  of  his  debts,  presented  to  the  com- 
missioner, together  with  his  petition,  was  in- 
cluded the  debt  of  the  plaintiffs.  Tuthill  ap- 
prised the  deputy  of  those  facts,  and  claimed 
that  his  property  was  not  subject  to  execution 
for  the  satisfaction  of  debts  from  which  he  had 
been  discharged.  The  deputy  wrote  to  the 
attorney  of  the  plaintiffs,  who  had  issued  the 
execution,  informing  him  of  the  discharge,  and 
requesting  his  instructions;  desiring  at  the 
same  time  an  indemnity,  should  he  direct  him 
to  proceed,  as  without  it  he  should  not  feel 
safe  in  so  doing.  No  answer  being  received  to 
this  letter,  all  further  proceedings  under  the 
execution  were  suspended  by  the  deputy.  On 
the  trial  of  the  cause  the  defendant  set  up  two 
defenses:  1.  The  discharge;  and  2.  That  the 
property  in  possession  of  Tuthill,  at  the  time 
of  the  levy,  did  not  belong  to  him,  but  that  A. 
D.  Soper  was  the  owner  thereof.  The  insolv- 
ent discharge  and  all  the  papers  relating  to  the 
obtaining  thereof,  was  read  in  evidence,  and 
the  counsel  for  the  plaintiff  insisted:  1.  That 
the  discharge  did  not  constitute  a  bar  to  this 
action;  and  2.  If  an  insolvent  discharge  was  a 
bar  to  an  action  of  this  kind,  that  the  discharge 
in  this  case  could  not  so  operate,  as  on  the 
face  of  the  proceedings,  it  had  been  fraudu- 
lently obtained  and,  consequently,  was  void; 
which  questions  were  reserved  by  the  judge  to 
be  decided  in  bank,  if  necessary.  In  relation 
to  the  other  defense,  much  testimony  was  giv- 
en. Soper  claimed  to  hold  the  property  under 
an  assignment  executed  to  him  by  Tuthill, 
Sep.  4,'  1880.  and  it  was  shown  that  Tuthill 
had  become  insolvent.  The  only  question  sub- 
mitted to  the  jury  was  as  to  the  A»«o  fdt*  of 
the  assignment.  The  jury  found  a  verdict  for 
the  defendant:  thereby  establishing  the  btma 
fide*  of  the  transaction,  and  that  Tuthill  was 
not  the  owner  of  the  property  at  the  time  of 
the  levy.  The  plaintiffs  ask  for  a  new  trial. 

.JA .«.</•*  I.  R.Van  Duzer  and  J.  A.  Spen- 
cer, for  the  plaintiffs,  who  in  support  of  one 
of  the  positions  contended  for  by  them,  viz. : 
*that  the  sheriff  was  bound  to  proceed  [*JJf»U 
under  the  execution,  notwithstanding  the  dis- 
charge, cited  8  Cow.,  65.  192;  18  Johns.,  52;  1 
Wend..  82. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Ity  the  Court,  Nelson,  Ch  ,/.  It  appear*  to 
be  well  settled,  in  respect  to  the  privilege  o 
the  person  of  the  defendant  from  arre«t.  that 
the  sheriff  miy  take,  notice  of  it.  and  decline 
executing  the  process  ;  but  this  is  under  the 
peril  of  showing,  if  prosecuted,  that  the  ex- 
emption in  well  founded.  Doug.,  071  ;  2  W. 
Bl..  1100;  11  Johns.. 438.  Ifhcdocsarrest.no 
action  will  lie  against  him.  Id.  I  doubt 
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whether  this  rule  should  be  applied  in  respect 
to  process  against  property,  where  the  defend- 
ant has  been  discharged  from  the  judgment 
under  the  insolvent  laws.  The  defendant  in  the 
execution  should,  in  such  case,  be  driven  to 
his  motion  for  relief,  as  the  delay  in  the  appli- 
cation to  the  court  can  work  no  great  injustice. 
But  if  the  officer  should  be  allowed  to  notice 
the  discharge,  it  should  be  under  the  risk  of 
showing,  if  proceeded  against  by  the  plaintiff 
in  the  execution,  a  case  that  would  entitle  the 
defendant  to  have  the  process  set  aside. 

I  am  aware  that  the  discharge  under  the  Two 
Third  Act  has  been  held  conclusive  on  a  mo- 
tion to  discharge  from  arrest  on  filing  common 
bail.  1  Cow.,  50,  and  cases  cited.  A  different 
practice,  however,  prevails  under  the  Act  of 
1819,  abolishing  imprisonment  for  debt  in  cer- 
tain cases.  1  Cow.,  226.  But  I  do  not  believe 
we  should  apply  the  above  rule  to  the  case  of 
an  application  to  relieve  the  property  from 
seizure  by  execution,  on  account  of  the  dis- 
charge— the  plaintiff  should  be  allowed  to  ques- 
tion its  validity. 

Conceding  the  discharge  in  this  case  to  be 
void,  of  which  there  cannot  be  much  doubt, 
the  question  whether  the  property  was  even 
then  subject  to  the  execution  still  existed,  and 
was  properly  submitted  to  the  jury,  under  the 
peculiar  circumstances  of  the  case.  I  say  prop- 
erly submitted,  because  no  objection  is  made 
to  the  charge.  If  the  question  had  been  be 
tween  the  plaintiffs  and  Soper,  we  might  have 
354*]  been  inclined  to  interfere  with  the 
verdict ;  indeed,  as  between  them  it  could  not 
be  sustained.  But  we  cannot  fail  to  see  that  the 
plaintiffs  have,  in  some  measure,  been  instru- 
mental in  producing  a  result  of  which  they 
now  complain,  and  upon  which  they  seek  to 
found  their  right  to  a  recovery.  The  sheriff 
applied  at  once  to  the  attorney  for  instructions 
when  the  discharge  was  produced,  advising 
him  of  the  fact,  and  requesting  an  indemnity 
if  he  desired  him  to  proceed.  It  is  not  denied 
but  that  the  letter  was  received,  and  no  answer 
was  given.  The  officer  might  well  conclude 
that  the  plaintiffs  did  not  intend  to  contest  the 
discharge  or  seek  to  bold  the  property.  They 
were  not  bound  to  give  the  indemnity,  but 
they  should,  at  least,  have  advised  the  sheriff 
of  their  determination,  whatever  it  might  be. 
The  jury  were  justified  in  taking  the  most  fa- 
vorable view  of  the  transaction  for  the  defend- 
ant, as  it  would  be  unjust  now  to  hold  him  ac- 
countable for  the  property  after  it  has  passed 
beyond  his  control,  and  the  defendant  in  the 
execution  has  become  bankrupt. 

New  trial  denied. 

Cited  in— 1  T.  &  C.,  459;  6  How.  Pr.,  76;  11  How. 
Pr.,  359. 
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Common  Carriers  of  Passengers — Liability  for 
Baggage  Left  in  Charge  of  Agents — Not  Pro- 


NOTE. — Common  Carrier 8— Effect  of  notice  on  lia- 
bility. See  Hollister  v.  Nowlen.  19  Wend.,  234,  note. 

Common  carriers  may  limit  their  lialmityhy  express 
contract.  See  Gould  v.  Hill,  2  Hill,  623,  note. 

Liability  for  loss  of  baggage.  See  Powell  v.Myers, 
26  Weud..  591,  note. 
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tected  by  Notice — Charge   to  Jury— General 
Exception — Effect  of. 

Common  carriers,  who  carry  passengers  and  their 
baggage  as  well  as  merchandise,  are  answerable 
under  their  common  law  liability  for  the  baggage  of 
passengers  left  at  their  offices  in  charge  of  their 
agents,  with  the  intention  of  proceeding  with  the 
same  in  the  next  train  of  cars,  steamboats  or  other 
conveyances  departing  from  the  place  where  the 
baggage  is  deposited.  « 

A  notice  of  "  all  baggage  at  the  risk  of  the  own- 
ers "  is  no  protection  to  common  carriers. 

A  general  exception  to  a  charge  delivered  to  a 
Jury,  does  not  bring  up  any  particular  remark  made 
by  the  judge,  or  any  omission'in  such  charge,  unless 
the  attention  of  the  judge  was  directed  to  the  point 
at  the  time.  All  that  will  be  done  on  such  an  excep- 
tion is,  that  the  general  bearing  of  the  charge  will 
be  examined,  and  if  that  is  not  plainly  injurious,  or 
if  in  any  legal  mode  of  putting  the  matter  the  ver- 
dict must  necessarily  be  the  same,  a  new  trial  will 
not  be  granted,  although  the  charge  may  in  some 
particulars  be  erroneous. 

Citation— 19  Wend.,  234,  251. 

ERROR  *f rom  the  Superior  Court  of  [*355 
the  City  of  N.  Y.  Belknap  brought  an  ac- 
tion on  the  case  in  the  court  below  against  the 
Co.,  as  common  carriers  between  N.  Y.  and 
Philadelphia,  for  the  loss  of  his  baggage,  being 
a  trunk  and  its  contents,  of  the  value  of  $300. 
The  defendants  pleaded  not  guilty.  On  the 
trial  before  Ch.  J.  Jones,  it  appeared  that  the 
Co.  had  two  offices  in  the  City  of  N.  Y.,  the 
one  at  No.  12,  and  the  other  at  No.  14,  Wash- 
ington St.  In  Aug.,  1833,  the  plaintiff  with  his 
family  arrived  in  the  City  of  N.  Y.,  in  the 
steamboat  from  Hartford,  Conn.,  between  12 
and  1  o'clock  in  the  day,  on  their  way  to  Wil- 
mington in  the  State  of  Del.  The  plaintiff  im 
mediately  proceeded  to  the  office  (No.  12)  of 
the  Co.,  for  the  purpose  of  taking  passage  that 
afternoon  for  Philadelphia  by  the  way  of  Tren- 
ton, but  was  told  by  Bliven,  a  clerk  and  porter 
in  the  office,  that  he  could  not  go  that  after- 
noon ;  that  no  boat  left  to  go  by  the  way  of 
Trenton  until  the  next  morning  at  6  o'clock. 
The  plaintiff,  intending  to  go  in  the  next 
morning  line,  asked  Bliven  if  his  baggage, 
consisting  of  three  trunks,  would  be  safe  in  the 
office,  and  Bliven  replied  that  it  would  ;  that 
he  would  put  it  under  lock  and  key.  The 
plaintiff  requested  Bliven  to  do  so,  and  left  the 
trunks  in  the  office.  About  3  o'clock  in  the  af- 
ternoon of  the  same  day  the  plaintiff  returned 
to  the  office  and  found  the  trunks  standing 
where  he  had  left  them,  when  he  complained 
that  they  had  not  been  locked  up,  and  Bliven 
replied  that  he  had  been  busy,  but  he  would  do 
it  immediately.  In  the  evening  the  plaintiff 
went  again  to  the  office  and  found'  two  of  the 
trunks  where  he  had  left  them — neither  of  them 
having  been  locked  up;  the  third  trunk  was 
missing.  Bliven  could  give  no  account  of  this 
trunk,  but  said  he  supposed  it  had  been  taken 
away  by  mistake.  The  plaintiff  then  took  away 
the  two" remaining  trunks,  and  afterwards  pur- 
sued his  journey  by  another  line  of  convey- 
ance. There  was  a  closet  in  the  office  where  it 
was  usual  to  lock  up  baggage.  Bliven,  who  was 
sworn  for  the  defendants,  had  no  recollection 
of  having  seen  the  plaintiff  until  in  the  even- 
ing, when  it  was  discovered  that  one  of  the 
trunks  was  lost.  He  said  they  *were  in  [*356 
the  habit  of  locking  up  baggage  in  the  lock-up- 
room  whenever  anybody  requested  it ;  that  he 
always  considered  himself  bound  to  do  so- 
when  requested  ;  that  both  deck  and  cabin 
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passengers  were  in  the  habit  of  putting  their 
baggage  in  that  office.  He  was  satisfied  that  he 
did  not  undertake  to  lock  up  the  plaintiff's 
baggage  ;  but  in  that  he  was  clearly  mistaken, 
as  was  fully  proved  by  two  witnesses.  Wyall. 
a  public  porter,  testified  that  he  had  frequently 
carried  baggage  to  the  office  No.  12,  where  it 
was  received  and  locked  up  ;  that  there  is 
always  a  man  at  the  office  to  receive  baggage, 
who  locks  it  up  ;  that  they  are  in  the  habit  of 
locking  it  up. 

Ira  Bliss,  a  witness  for  the  defendants,  testi- 
fied that  he  was  the  agent  of  the  Co.  in  the 
City  of  N.  Y.;  that  the  office  at  No.  12  is  only 
for  the  accommodation  of  passengers  while 
waiting  for  the  boats,  and  the  other  is  the 
transportation  office,  where  goods  are  booked, 
freight  paid  and  receipts  given.  That  there  is 
a  closet  in  No.  12  for  the  convenience  of  pas- 
sengers, where  their  baggage  is  locked  up  if 
they  require  it ;  that  Bliven  is  at  the  office  the 
principal  part  of  the  time,  and  has  charge  of 
the  baggage  ;  he  makes  entries  at  the  office  and 
receives  the  fare  from  the  deck  passengers,  but 
not  from  the  cabin  passengers,  who  pay  on 
board  ;  that  he  has  no  power  to  make  con- 
tracts of  any  kind.  The  witness  said  that  he 
and  all  the  agents  of  the  Co.  have  express  or- 
ders to  make  no  contracts  in  relation  to  bag- 
gage ;  that  a  notification  in  large  characters, 
"  all  baggage  at  the  risk  of  the  owners,"  has  at 
all  times  been  fixed  up  in  the  office  and  on 
board  the  boats,  and  has  been  inserted  in  all 
the  Co.'s  notices  in  the  public  papers  ;  that  the 
agents  have  no  power  to  bind  the  Co.  for  bag 
gage  in  opposition  to  the  notice  ;  that  the  pas- 
sengers have  free  access  to  the  baggage  and 
full  control  over  it  in  the  office  ;  it  is  delivered 
to  (hem  whenever  they  ask  for  it  ;  that  when 
brought  to  the  boat  the  baggage  is  put  in  a 
crate]  and  the  passengers  still  have  free  access 
to  it. 

The  defendants  moved  for  a  nonsuit  on  the 
ground:  1.  That  this  was  a  contract  for  a  de- 
poMf  which  the  Co.  could  not  make  by  their 
charter;  2.  That  they  could  make  no  such 
3.1 7 *J  *contract  for  a  deposit  out  of  the 
State  of  N.  J.  ;3.  That  the  plaintiff  was  bound 
to  prove  that  Bliven  was  the  authorized  agent 
of  the  Co.  to  make  such  contract;  and 4.  That 
if  Bliven  could  make  such  contract  to  bind  the 
Co.,  the  contract  as  proved  was  nudum  ptic- 
turn,  and  the  loss  complained  of  proceeding 
from  nonfeasance.  the  action  could  not  be 
sustained.  The  Chief  Juttitx  overruled  the  mo- 
tion and  charged  the  Jury  as  follows  :  "That 
the  defendants,  as  common  carriers,  if  they  re 
ceived  the  plaintiff's  trunks  a-  the  baggage  of 
a  passenger  to  be  carried  with  him  by  their 
line,  would,  on  common  law  principles,  he  an- 
swerable for  the  loss  of  the  missing  trunk;  but 
that  the  notice  limiting  their  liability,  if  it 
reached  the  plaintiff  or  came  to  his  knowledge, 
controlled  the  common  law  rule,  and  protect- 
ed them  from  responsibility,  unless  assumed 
by  them  to  the  plaintiff  by  contract,  and  un- 
less usage  and  the  permitted  course  of  busi- 
ness and  the  practice  of  their  office  ha-  been 
-ui-li  a*  to  establish  that  office  in  the  consider- 
ation and  belief  of  passengers  and  others  hav- 
ing intercourse  and  dealing*  with  it.  and  with 
the  agents  and  servants  of  the  defendants  con 
dueling  it,  as  a  place  of  deposit  for  the  recep- 
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lion  of  the  baggage  of  persons  intending  to 
take  passage  by  their  line,  in  the  absence  of 
the  boat  and  until  her  arrival,  and  they,  the 
defendants,  were  chargeable  on  that  ground 
with  the  custody  of  the  trunk  and  liable  for 
its  loss.  That  proof  of  the  actual  personal 
knowledge  by  the  passenger  of  the  notice  limit- 
ing the  defendants'  common  law  liability  was 
not  indispensably  necessary  ;  the  circumstan- 
tial evidence  might  be  such  as  to  supersede  the 
necessity  of  positive  proof  ;  but  that  the  cir- 
cumstances must  be  so  strong  and  conclusive 
as  to  satisfy  the  jury  and  leave  no  doubt  on 
their  minds  that  theie  was  no  positive  proof  of 
knowledge  by  this  plaintiff  of  the  notice,  but 
that  there  was  strong  circumstantial  evidence, 
and  it  was  for  the  jury  to  judge  of  its  suffi- 
ciency to  satisfy  them  ;  that  if  they  believed 
from  the  evidence  before  them  that  the  notice 
was  known  to  the  plaintiff,  then  the  defendants 
would  be  protected  by  it  from  their  liability  as 
carriers  further  than  would  be  afterwards 
stated  to  them ;  otherwise,  they  would  be  un- 
der their  full  common  law  liability.  That  if 
*the  jury  should  be  of  opinion  that  [*358 
the  plaintiff  was  apprised  of  the  defendants' 
notice  limiting  their  liability,  the  next  inquiry 
for  them  would  be,  whether  the  defendants, 
notwithstanding  their  protection  under  that 
notice,  have  made  themselves  responsible  for 
the  loss  by  an  express  undertaking  for  the 
safe  keeping  of  the  trunks,  or  by  any  implied 
engagement  or  obligation,  created  by  or  re- 
sulting from  the  course  of  their  business  as 
carriers,  and  the  character  that  they  have  al- 
lowed to  be  stamped  upon  their  office  as  a  re- 
ceiving office  or  place  of  deposit  for  the  bag- 
gage of  passengers  to  go  by  their  line.  That 
the  plaintiff  insisted  that  the  defendants  were 
bound  by  the  special  contract  of  their  agent  to 
take  charge  of  his  trunks  and  safely  keep 
them,  and  if  the  plaintiff's  witnesses  were  to 
be  believed,  the  agent  did,  though  he  denies 
it,  enter  into  such  an  engagement  with  the 
plaintiff.  But  there  was  no  sufficient  proof 
of  his  authority  to  make  such  a  contract  for 
his  principals;"  that,  on  the  contrary,  in  the 
view  taken  by  the  court  of  the  evidence,  he 
was  not  only  not  authorized  but  expressly  for- 
bidden by  his  employers  to  enter  into  any  such 
engagement  ;  and  his  employment  as  an*  agent 
in  that  office  by  the  defendants  did  not  appear 
to  the  court  to  impart  to  him  that  authority. 
Such  an  agreement  by  him  with  the  plaintiff. 
therefore,  if  made  by  him,  did  not  appear  to 
the  court  to  be  binding  upon  the  defendant*. 
The  question  consequently  arose,  whether  the 
defendants,  by  the  permitted  course  of  their 
business  as  carriers,  and  the  mode  of  conduct- 
ing it  by  the  agents  at  the  office  in  question, 
had  impressed  upon  that  office  the  character  of 
an  office  established  or  kept  by  them  for  the 
reception  of  the  btiggagv  of  passengers  in- 
tending to  go  by  their  line,  to  be  kept  by  them 
until  it  could  be  taken  on  board  the  boat;  and 
if  this  question  is  answered  in  the  nftlrniHtive. 
then  whether  they  were  guilty  of  such  negli- 
gence in  the  duty  which  devolved  upon  them 
in  the  premises  as  to  render  them  liable  for  the 
loss.  That  it  was  in  evidence  that  the  agents 
and  servants  of  the  defendants  did  receive  the 
bniritiiL'11  of  passengers  at  that  office  in  the  ab 
sence  of  the  boat,  and  when  required  did  put 
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the  same  in  the  inner  closet  and  lock  it  up, 
-without  any  notice,  explanation  or  admonition 
•859*]  at  the  time  *that  the  same  was  to  be 
•otherwise  or  to  any  greater  extent  at  the  risk 
•of  the  owner,  than  it  would  be  if  on  board  the 
boat;  and  if  the  usage  and  practice  of  passen- 
gers to  deposit,  and  of  the  defendants'  agents 
and  servants  to  receive  and  keep  baggage  in- 
tended for  transportation  with  the  passengers 
by  their  line,  had  been  so  general,  uniform 
and  long  continued,  as  to  cause  that  office  to 
be  considered  and  regarded  as  the  receiving 
office  or  place  of  deposit  established  or  kept  by 
the  direction  or  with  the  knowledge  of  the  de- 
fendants, for  the  reception  of  the  baggage  of 
passengers  intending  to  go  by  their  line,  and 
applying  for  passage  in  the  absence  of  the 
boat"  to  be  kept  by  the  defendants'  agent  and 
servant,  and  locked  up  in  the  inner  closet  if 
required,  until  it  could  be  put  on  board  the 
boat  ;  and  that  passengers  acting  upon  this 
usage  and  the  presumption  and  understanding 
on  their  part  that  the  baggage  so  left  was  to  be 
in  the  charge  of  the  defendants;  and  if  the 
jury  should  also  be  of  opinion  that  the  neglect 
to  place  the  baggage  of  the  plaintiff  in  the  in- 
ner closet  and  to  lock  it  up,  as  the  agent  was 
requested  to  do  by  the  plaintiff,  and  leaving  it 
in  an  exposed  situation  in  the  outer  office,  was 
gross  negligence  in  the  agents  or  servants  of 
the  defendants,  then  they  should  find  their 
verdict  for  the  plaintiff,  otherwise  for  the  de- 
fendants." The  counsel  for  the  defendants 
•excepted  to  this  charge,  and  the  jury  found  a 
verdict  for  the  plaintiff  with  $300  damages. 
Judgment  having  been  entered  upon  the  ver- 
dicC  the  defendants  sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiffs  in  error. 

Mr.  S.  P.  Staples,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  When  the 
judge's  charge  is  not  confined  to  a  brief  state- 
ment of  the  points  of  law,  but  extends  to  a  re- 
view of  the  whole  case,  any  particular  remark 
which  may  be  deemed  exceptionable  should  be 
pointed  out  at  the  time.  The  judge  will  thus 
have  the  opportunity  of  explaining,  qualify- 
ing or  correcting  what  he  has  said  ;  and  if  he 
refuse  to  do  so  the  party  will  then  have  a 
3C$O*]  pointed  *exception,  upon  which  his 
right  to  a  review  cannot  be  questioned.  So, 
too,  where  the  judge  lays  down  a  number  of 
legal  propositions  for  the  guidance  of  the  jury, 
some  of  which  are  deemed  objectionable,  the 
party  should  specify  at  the  time  to  which 
point  in  particular  his  exception  is  intended  to 
apply.  And  where  any  matter  of  law  which 
the  party  may  think  applicable  to  the  case  has 
been  omitted  in  the  charge,  the  attention  of 
the  judge  should  be  called  to  that  fact,  and  he 
should  be  requested  to  give  the  particular  in- 
struction to  the  jury.  Until  this  has  been  done 
the  party  has  no  just  ground  for  complaint. 
And  clearly,  a  general  exception  to  the  charge 
delivered,  cannot  raise  any  question  about  a 
mere  omission  to  say  something  more,  which 
was  not  mentioned  on  the  trial. 

These  remarks  will  dispose  of  many  of  the 
objections  which  have  been  urged  against  this 
judgment.  The  single,  general  exception 
which  was  taken  to  the  charge  by  the  defend- 
ants below,  cannot  authorize  a  critical  review 
of  every  particular  remark  which  fell  from  the 
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judge;  nor  will  it  warrant  us  in  reversing  the 
judgment  because  we  may  think  that  some- 
thing was  omitted,  which  might  very  properly 
have  been  included  in  the  instructions  to  the 
jury.  The  most  we  can  do  on  such  an  excep- 
tion, is  to  examine  the  general  bearing  of  the 
charge,  and  if  that  is  not  plainly  injurious  to 
the  party  in  some  matter  of  law,  the  judgment 
must  be  affirmed. 

I.  But  if  the  particular  objections  which 
have  been  urged  in  the  argument  had  been 
taken  on  the  trial,  I  should  not  think  it  neces- 
sary to  inquire  whether  every  part  of  the 
charge  is  in  harmony  with  all  the  rest,  and 
with  the  law  of  the  land.  This  case  does  not 
call  for  such  a  review  ;  for  on  the  facts  proved, 
and  about  which  there  was  no  controversy  on 
ths  trial,  the  plaintiff  below  was,  I  think, 
clearly  entitled  to  the  judgment  which  has 
been  rendered  in  his  favor.  Should  it  be  con- 
ceded that  the  charge  was  in  some  points  er- 
roneous, still,  if  in  any  legal  mode  of  putting 
the  matter  the  verdict  must  necessarily  have 
been  the  same,  the  judgment  ought  not  to  be 
reversed. 

The  notice  which  the  defendants  had  given 
that  they  would  not  be  answerable  for  bag- 
gage, was  of  no  legal  importance,  *and  [*3<>  1 
must,  therefore,  be  laid  out  of  the  case. 
HoUuter  v.  Nowkn,  and  Cole  v.  Goodwin,  19 
Wend.,  234,  251.  We  may  also  disregard  all 
that  was  said  about  an  express  contract  for  the 
safe  keeping  of  the  baggage,  and  about  the  au- 
thority of  Bliven,  or  any  other  agent  of  the 
Co.  to  make  such  a  contract.  The  facts  which 
remain,  and  about  which  there  was  not  a  par- 
ticle of  controversy  on  the  trial,  are,  that  the 
defendants  were  common  carriers  between  N. 
Y.  and  Philadelphia,  and  that  they  carried 
passengers  and  their  baggage,  as  well  as  mer- 
chandise. In  conducting  this  business,  the  de- 
fendants, either  for  profit  or  convenience,  or 
both,  kept  two  offices  in  the  City  of  N.  Y.;  in 
one  of  which  (at  No.  12,  Washington  St.)  they 
were  in  the  habit  of  receiving  and,  if  request- 
ed, locking  up  the  baggage  of  persons  intend- 
ing to  take  passage  in  the  next  boat  that  should 
depart.  The  plaintiff,  intending  to  proceed  on 
his  journey  by  the  next  boat,  delivered  his  bag- 
gage at  this  office,  where  it  was  received  by 
Bliven,  the  defendants'  servant  or  agent,  with 
full  knowledge  of  the  purpose  for  which  it  was 
delivered.  Now,  I  think  it  quite  clear  upon 
this  statement,  that  the  plaintiff's  trunks  were 
in  the  possession  of  the  defendants,  as  common 
carriers,  and  that  they  were  answerable,  in  that 
character,  for  the  safe  keeping  of  the  property. 
The  trunk  was  lost  before  the  departure  of  the 
next  boat.  On  these  facts,  and  independent  of 
any  other  contract,  express  or  implied,  for  the 
safe  keeping  of  the  property,  and  without  re- 
gard to  any  question  of  negligence,  the  judge 
would  have  been  well  warranted  in  instructing 
the  jury  that  the  plaintiff  was  entitled  to  their 
verdict.  The  defendants  had  the  property  in 
their  possession  as  common  carriers,  and  were 
answerable,  at  all  events,  for  the  loss,  unless  it 
was  occasioned  by  the  act  of  God,  public  ene- 
mies, or  the  fraud  of  the  owner — neither  of 
which  was  pretended. 

The  case  was  tried  before  we  had  formally 
refused  to  engraft  upon  our  code  the  modern 
English  innovation  of  allowing  the  carrier  to 

WEND.  21. 


1839 


SIMONTON  v.  BARBELL. 


361 


limit  his  common  law  liability,  by  a  notice 
brought  home  to  the  employer.  Following  the 
rule  which  for  a  time  prevailed  in  Westmin- 
362*]  ster  Hall,  the  learned  *judge  instruct- 
ed the  jury,  that  the  notice  which  the  defend- 
ants had  given,  if  it  came  to  the  plaintiff's 
knowledge,  would  protect  the  defendants  from 
responsibility  as  common  carriers.  The  judge 
was  then  led  to  inquire  whether  the  defend- 
ants had  not  by  contract,  either  express  or  im- 
plied, made  themselves  responsible  for  the  safe 
keeping  of  the  baggage  in  the  office,  as  a  place 
of  deposit.  There  may,  perhaps,  be  some  diffi- 
culty it  maintaining  this  part  of  the  charge,  if 
we  assume  that  the  judge  was  right  at  the  out- 
set on  the  doctrine  of  notice.  But  if  we  com- 
mence with  the  common  law  rule  of  liability, 
the  residue  of  the  charge  is  of  no  importance. 
Whether  right  or  wrong,  in  the  abstract,  no  in- 
jury has  been  done  to  the  defendants. 
Judgment  affirmed. 

Common  carrier— Liability  of  for  baggage,  etc. 
Cited  in— 57  N.  Y.,  558 :  «9  N.  Y.,  531 ;  29  Ind.,  361 :  43 
Am.  Dec..  201  (11  Rob.  [La.]  24). 

Restriction  of  liability  by  contract  or  notice.  Cited 
in-7  Hill,  563 ;  11  N.  Y.,  490 :  7  Abb.  N.  8.,  238 ;  46 
Am.  Dec.,  402  (2  Ga.,  360). 

Charge  to  jury— General  exception  to  —  Examina- 
tion of  on  appeal.  Cited  in— 1  Denio,  102 ;  3  Denio, 
43 ;  37  N.  Y.,  407  ;  4  Trans.  App.,  384. 


SIMONTON  t.  BARRELL. 

Statute  of  Another  State —  Construction  of— 
Equity  of — Practice — Arrest  on  ca.  sa. — Au- 
thority of  Attorney. 

Where  by  the  statute  law  of  a  State  in  which  the 
Judgment  is  rendered,  the  plaintiff  is  authorized  to 
agree  with  the  defendant  after  the  latter  is  arrested 
on  a  ca.  sa.  that  he  may  go  at  large  without  pay- 
ment of  the  debt,  and  yet.  that  the  plaintiff  may 
subsequently  proceed  against  such  defendant  by  a 
new  execution  or  such  other  process  as  the  nature 
of  the  case  may  require :  it  was  held,  that  within 
the  equity  of  the  statute  the  plaintiff  was  entitled  to 
maintain  an  action  of  debt  on  the  judgment,  where 
the  defendant  had  departed  from  the  State  in  which 
the  judgment  was  rendered  and  had  come  to  reside 
within  t hi's  State. 

An  attorney  who  prosecutes  a  suit  to  judgment, 
has  not  power  by  virtue  of  his  general  authority  to 
discharge  a  defendant  from  arrest  on  a  ca.  «a.  with- 
out the  actual  payment  of  the  debt. 

Citations  -  10  Johns..  220 ;  Dwar.  StaU,  718,  721 :  1 
Wins.  Ex.,  511,  512,  Phila.  ed.  1832. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  T.  Barrell  sued  Simon  ton  and  de- 
clared in  debt  on  a  judgment  rendered  in  his 
favor  against  the  defendant  in  a  Circuit  Court 
of  the  District  of  Columbia,  held  for  the  Coun 
t  y  of  Washington.  The  defendant  pleaded  nul 
tiel  record,  nil  deoet  and  payment.  Issues  being 
joined,  the  cause  was  brought  to  trial,  when 
the  plaintiff  produced  an  exemplification  nf  the 
record  of  judgment  and  rested.  The  defendant 
produced  another  copy  of  the  same  record  with 
Ufltt*]  entries  upon  it.subsequent  *to  the  judg- 
ment, by  which  it  appeared  that  the  defendant 
had  been  arrested  on  a  capia*  ad  tatbfluttndum, 
issued  upon  the  Judgment,  and  discharged 
from  such  arrest  by  the  attorney  for  the  plaint- 
iff upon  an  arrangement  for  the  future  pay- 
ment of  the  debt.  This  discharge  was  professed 
tn  be  granted  in  pursuance  of  an  Act  of  the 
Legislature  of  Md.,  and  without  anv  express 
authority  from  the  plaintiff.  The  Act  of  Md., 
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passed  in  1789,  was  produced,  by  which  it  is 
enacted,  that  when  a  defendant  is  arrested  on 
a  ca.  sa.  if  the  plaintiff  with  the  consent  of  the 
defendant  elects  not  to  call  the  execution  dur- 
ing the  term  to  which  it  may  be  returned,  it 
shall  be  lawful  for  him  to  proceed  against  any 
such  defendant  by  a  new  execution  or  such 
other  process  as  the  nature  of  the  case  may  re- 
quire, in  the  same  manner  as  he  might  have 
done  if  such  defendant  had  not  been  arrested  on 
the  former  writ  of  execution.  Upon  this  evi- 
dence, the  defendant  contended  in  the  Superi- 
or Court  of  the  City  of  N.  Y.  that  he  had  sus- 
tained his  second  and  third  pleas.  The  court 
ruled  otherwise,  and  the  jury,  by  the  direction 
of  the  court,  found  a  verdict  for  the  plaintiff. 
Judgment  being  entered  on  the  verdict,  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  S.  Sherwood,  for  plaintiff  in  error. 

Mr.  O.  Bushnell,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  There  is  no  doubt 
that,  at  common  law,  the  judgment  would 
have  been  extinguished  by  the  consent  of  the 
plaintiff,  on  whatever  terms,  to  discharge  the 
defendant  from  this  arrest.  But  it  is  equally 
well  settled,  that  the  attorney  for  the  plaintiff 
has  no  power  to  allow  a  discharge  in  virtue  of 
his  general  authority,  without  the  actual  pay- 
ment of  the  money.  Kellogg  v.  Gilbert,  10  Johns., 
220.  In  the  case  before  us,  so  far  from  any 
special  authority  in  the  attorney  being  shown, 
the  record  shows  affirmatively  that  he  had 
none;  and  that  part  of  the  record,  too, was  giv- 
en in  evidence  by  the  defandant  below. 

But  take  it  that  the  plaintiff  himself  had 
signed  the  stipulation  *f or  a  discharge, [*364 
there  can  be  no  doubt  that  this  action  was 
maintainable  within  the  Statute  of  Md.  The 
argument  against  that  is  founded  on  the  words 
of  the  Act,  which,  indeed,  expressly  gives  the 
plaintiff  a  remedy  only  by  farther  execution  or 
other  process,  which  fatter  word  may  in  strict- 
ness be  confined  to  a  *••/;•.•  facias.  It  is  enough 
to  say  the  statute  is  remedial,  and  that  its 
equity,  therefore,  extends  to  an  action  of  debt 
also.  It  has  been  held  that  a  statute  giving  a 
remedy  against  executors  extends  to  adminis- 
trators, because  both  are  in  pan  ratione.  A  de- 
fendant leaving  the  jurisdiction  of  a  State 
wherein  judgment  is  obtained  against  him,  on 
action  of  debt;  the  only  remedy  remaining  is 
equally  within  the  reason  which  gives  an  exe- 
cution or  a  xi'i.  fa.  at  the  hands  of  a  domestic 
tribunal.  It  would  be  an  outrage  upon  the  in- 
tent of  the  Legislature,  to  say  that  the  defend- 
ant could  evade  the  Act  by  stepping  over  the 
line  at  which  the  laws  of  Md.  cease  to  operate. 
The  Act  gives  no  remedy  to  the  executors  or 
administrators  of  the  plaintiff.  Suppose  he  had 
died;  would  all  remedy  have  died  with  him? 
Such  would  be  the  effect  of  the  strictness  con- 
tended for.  Numerous  cases  are  collected  in 
Dwar.  Stat.,  718.  721,  wherein  remedial  Acts 
have  been  extended  to  cases  and  persons  not 
within  the  words;  and  many  decisions  noticed 
there,  will  be  found  to  have  carried  the  equity 
beyond  the  words  in  cases  much  less  plainly 
within  the  general  meaning.  A  provision 
against  fraudulent  feoffments  was  extended  to 
fraudulent  grants,  fines,  recoveries,  and  all 
ot her  conveyances.  A  statute  giving  a  writ  of 
entry  in  ca»u  promto,  was  held  extended  by 
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equity  to  a  writ  of  entry  in  consimili  cam.  A 
statute  gave  remedy  to  a  revereioner;  by  equity 
it  was  held  the  same  remedy  in  a  like  case 
should  be  extended  to  a  remainder-man;  and  an 
Act  forbidding  the  warden  of  the  Fleet  to  let 
prisoners  in  execution  go  out  of  the  prison,  was 
extended  to  all  other  jailers  in  the  Kingdom. 
The  statute  which  gave  to  executors  an  action 
of  trespass  de  bonis  asportatis  in  vita  testatoris, 
is  a  familiar  instance.  It  has  been  extended  by 
equity  to  every  injury  which,  during  his  life, 
tended  to  subtract  from  the  personal  estate  of 
the  testator;  even  to  an  action  against  a  sheriff 
365*J  *for  a  false  return,  or  removing  goods 
after  notice  of  rent  due.  1  Wms.  Ex.,  511,  512, 
Phila.  ed.,  1832.  It  would  be  strange,  after  all 
this,  if  courts  could  feel  themselves  so  fettered 
by  words,  as  to  say  that  a  statute  which  gives 
a  remedy  by  scire  facias,  would  not  extend  to 
an  action  of  debt.  There  is  scarcely  a  differ 
enceeven  in  form  between  the  two;  and  none 
whatever  in  the  substantial  object.  But  allow- 
ing a  new  execution,  is  clearly  enough  to  lay 
the  foundation  of  a  similar  construction.  The 
judgment  must  be  affirmed. 
Judgment  affirmed. 

Cited  In— 26  Wend..  75 ;  4Denio.  259;  15  How.  Pr., 
543 ;  63  How.  Pr.,  169 ;  II  Abb.  Pr.,  72 ;  9  Bos.,  552 ;  15 
Am.  Rep.,  186  (27  Mich.,  247). 


THORN  v.  SMITH  &  WRIGHT. 

Evidence — Declarations  of  Partner —  When  Bind- 
ing on  Copartners. 

A  declaration  by  a  partner,  though  made  during 
the  existence  of  a  partnership,  that  a  liability  in- 
curred by  a  third  person,  at  his  request,  in  the  bor- 
rowing of  a  sum  of  money,  was  for  the  benefit  of 
the  firm,  is  not  binding  upon  his  copartner. 

Had  a  note  been  given  in  the  partnership  name, 
the  rule  would  have  been  different ;  then  the  onus 
would  have  lain  upon  the  copartner  to  show  that 
the  note  was  given  for  the  individual  debt  of  the 
partner  who  gave  it. 

Citation— 16  Wend.,  505. 

rpHIS  was  an  action  of  assumpsit  for  money 
J-  paid.  The  declaration  contained  the  mon- 
ey counts  only;  Wright  alone  was  brought  into 
court.  On  the  trial  it  was  proved,  that  in  Sep., 
1835,  the  defendants  were  partners  in  the  sad- 
dling business;  which  partnership  has  since 
been  dissolved.  Previous  to  the  dissolution. 
Smith,  one  of  the  defendants,  told  a  witness 
that  he  wanted  to  borrow  $100  for  the  partner- 
ship, and  that  he  applied  to  the  plaintiff  to  aid 
him  in  procuring  the  money;  that  the  plaintiff 
told  him  to  draw  his  note  for  $200,  that  he 
would  indorse  it,  and  take  one  half  of  the  sum 
for  his  own  use.  That  a  note  was  accordingly 
drawn  and  indorsed,  which  he  (Smith)  pro- 
cured to  be  discounted,  and  that  he  paid  one 
half  the  sum  received  to  the  plaintiff.  When 
the  note  fell  due,  the  plaintiff  took  it  up.  This 
witness  further  testified  that  the  business  was 
done  in  Smith's  name,  and  that  Wright  was 
366*]  not  generally  *known  in  the  concern. 
The  note  was  proved  to  be  lost,  but  it  was 

NOTE.— Partnership — Power  of  individual  member 
to  bind  firm.  Fora  full  discussion.see  Wells  v.Evans, 
20  Wend.,  251,  note,  and  notes  cited:  Mercein  v.  An- 
drus,  10  Wend.,  461,  note,  and  notes  cited;  Baker  v. 
Stackpole,  9  Cow.,  420,  note,  and  notes  cited. 
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shown  to  have  been  a  note  signed  by  Smith, 
payable  to  the  order  of  the  plaintiff  ninety  days 
after  date,  and  to  have  borne  date  Sep.  3  or  5, 
1835.  The  plaintiff  claimed  to  recover  one  half 
its  amount, with  the  interest  thereof.  The  coun- 
sel for  the  defendant,  Wright,  insisted  that 
the  plaintiff  was  not  entitled  to  recover;  that 
the  evidence  did  not  sustain  the  declaration; 
that  the  plaintiff  should  have  averred  the  part- 
nership, or  that  the  note  was  made  in  the  part- 
nership name;  and  that  the  declaration  of 
Smith,  made  subsequent  to  the  creation  of  the 
debt,  was  not  sufficient  to  charge  Wright.  The 
circuit  judge  overruled  these  objectidfcs,  and 
the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff.  The  defendant  asks  for  a 
new  trial. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  was  not 
competent  for  Smith  by  his  declaration,  even 
during  the  existence  of  the  partnership,  to 
change  what  on  the  face  of  the  transaction  ap- 
peared to  be  an  individual  debt,  into  a  debt 
against  the  firm.  The  plaintiff  did  not  suppose 
that  he  was  dealing  with  the  firm  when  he 
loaned  his  credit;  but  the  contrary.  The  ut- 
most length  the  cases  have  gone  is  to  subject 
the  firm,  where  the  money  has  been  borrowed 
by  one  of  the  partners  expressly  for  the  benefit 
of  the  partners-hip.  16  Wend.,  505.  To  sanc- 
tion the  principle  contended  for,  would  enable 
a  p&rtner  at  any  time  to  turn  all  his  individual 
liabilities  upon  the  partnership. 

Had  the  note  been  given  in  the  partnership 
name,  a  different  rule  might  prevail.  Then 
the  onus  would  lie  upon  Wright  to  show  that 
it  was  given  for  Smith's  individual  debt.  Na 
such  fact  is  shown.  What  the  name  of  the 
firm  is,  nowhere  appears.  If  Smith's  name 
alone  constituted  it,  that  fact  should  have  been 
proved;  and  even  then,  I  apprehend,  it  would 
have  been  necessary  further  to  have  shown 
*that  the  note,  when  given,  was  avow-  [*367 
edly  given  for  the  firm,  and  in  that  capacity — 
the  signature  alone  not  necessarily  indicating 
such  facts. 

New  trial  granted. 

Cited  in— 26  Barb.,  608. 


THE  CITY  FIRE  INSURANCE  COMPANY 
OF  N.  Y. 

J.  &  H.  P.  CORLIE8. 

Insurance — Insurer,  Liable  for  Loss  Occasioned 
by  Destruction  of  Building,  under  Proper  Au- 
thority, to  Prevent  Spreading  of  Fire. 

A  destruction  of  merchandise  insured,  by  the 
blowing  up  with  powder  of  a  building  in  which  it 
was  stored,  under  the  direction  of  a  chief  magistrate 
of  a  city,  to  prevent  the  spreading  of  a  conflagra- 
tion, was  held  to  be  a  peril  insured  against  in  a  pol- 
icy against  fire,  and  the  insurers  ad  judged  liable  for 
the  loss,  where  it  appeared  that  the  fire  would  have 
destroyed  the  building  bad  it  not  been  blown  up. 

The  power  thus  exercised,  though  it  should  be  ad- 
mitted to  have  been  illegally  exercised,  does  not 
bring  the  case  within  the  exception  exempting  the 
the  assurers  from  liability  in  case  of  loss  arising 
from  usurped  power.  The  usurped  power  provided 
for  in  a  policy  means  a  usurpation  of  the  power  of 
government,  and  not  a  mere  excess  of  jurisdiction 
by  a  lawful  magistrate. 
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Citations— 13  Johns.,  451 ;  11  Pet.,  213 :  6  Wend., 
488 :  10  Pet.,  507 ;  2  Wils.,  363 :  3  Marsh.  Ins.,  791,  794 ; 
17  Wend.,  285 ;  2  K.  L..  368,  sec.  81 ;  3  Doug.,  61. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  plaintiffs  in  error  were  de- 
fendants below.  The  action  was  on  a  policy 
of  insurance  dated  Dec.  9,  1835,  by  which  the 
Co.  insured  the  plaintiffs  for  the  period  of  4 
months  and  22  days  against  loss  or  damage  by 
fire,  to  the  amount  of  $3,000,  on  earthenware 
in  crates,  contained  in  the  brick,  slated  store 
No.  75  Pearl  St.,  N.  Y.  In  the  declaration  the 
loss  was  alleged  to  have  happened  by  and 
through  the  explosion  of  large  quantities  of  gun- 
powder and  by  fire.  On  the  trial  it  appeared 
that  in  thegreatfire.  on  the  morning  of  Dec.  17, 
1835,  the  store  No.  75  Pearl  St.  was  blown  up 
with  gunpowder,  and  the  goods  insured  totally 
destroyed.  The  explosion  was  ordered  by  the 
mayor  of  the  city,  to  arrest  the  progress  of  a 
fire  then  raging  to  the  east  of  this  store.  The 
building  next  to  the  store,  but  not  the  store  it- 
self, was  on  fire  at  the  time  of  the  explosion. 
The  buildings  all  around  this  store,  in  every 
direction,  took  fire,  and  were  more  or  less 
burnt  or  totally  destroyed  by  the  course  of  the 
flames;  and  according  to  every  probability  the 
368*]  fire  would  have  destroyed  *the  store 
in  question  with  its  contents,  had  it  not  been 
blown  up.  The  crates  after  they  fell  were  con- 
sumed by  fire.  The  defendants  moved  for  a 
nonsuit  on  the  following  grounds: 

1.  The  loss  alleged   did  not  arise  from  a 
cause  contemplated  by  the  policy,  but  was  a  re- 
mote consequence  of  the  fire  not  necessarily 
arising  from  it. 

2.  The  mere  fact  of  bringing  gunpowder 
upon  the  premises  suspended  the  policy,  al- 
though deposited  without  the  knowledge  of 
the  plaintiff. 

3.  A  loss  by  explosion  of  gunpowder  cannot 
be  said  to  be  a  loss  by  fire,  and  those  cases  in 
which  a  recovery  can  be  had  where  the  goods 
have  been  destroyed  not  by  fire,  but  by  water 
or  by  breakage  or  the  consequences  of  the  fire, 
are  cases  where  the  injury  arose  in  the  attempt 
to  save  the  goods  insured;  here  the  goods  in- 
sured were  intentionally  destroyed  to  save  the 
property  of  others. 

4.  The  act  was  done  by  the  mayor  by  virtue 
of  his  office  for  the  benefit  of  the  citizens  at 
large,  and  the  Corporation  of  the  city  are  lia- 
ble for  his  acts  even  at  common  law  independ- 
ently of  the  statute;  if  he  had  no  authority, 
then  bis  own  was  an  usurped  power,  which  is 
expressly  excepted  by  the  policy. 

5.  This  fire  was  a  general  calamity,  and  prop- 
erty destroyed  to  put  an  end  to  it  should  be  a 
general  tax  on  the  citizens,  and  not  a  partial 
one  on  this  Intt.  Co. ;  and  in  a  doubtful  case 
the  policy  should  be  so  construed  as  to  lay  a 
general  rather  than  a  partial  contribution. 

The  Chief  Juttiee,  before  whom  the  case  was 
tried,  denied  the  motion  for  a  nonsuit,  and 
charged  the  jury  that  the  plaintiffs  were  en- 
titled to  a  verdict.  The  defendants  excepted, 
and  the  verdict  and  judgment  having  passed 
against  them,  they  now  bring  error. 

Mr.  J.  W.  Gerard,  for  plaintiffs  in  error. 

»//•   D.  Lord.  Jr.,  for  defendants  in  error. 

3tt»*1      *By  the   Court,    Bronson.  J.     I. 

There  has,  I  think,  been  a  Ions  by  the  peril  in 
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sured  against,  within  the  meaning  of  the  pol- 
icy. In  Grim  v.  Ins.  Co.,  18  Johns.,  451.  no 
doubt  seems  to  have  been  entertained,  either 
by  the  court  or  counsel,  that  a  loss  by  the  ex- 
plosion of  gunpowder  was  a  loss  by  fire.  And 
in  Water*  v.  Ing.  Co.;  11  Pet.,  213,  the  point 
was  so  adjudged.  The  court  was  of  opinion 
that  fire  was  the  proximate  cause  of  the  loss. 

II.  According  to  the  terms  of  the  policy,  if 
the  building  was  used  for  the  purpose  of  stor- 
ing gunpowder,  the  contract  was,  for  the  time, 
suspended.     And  see  Duncan  v.  Ing.   Co.,  6 
Wend.,  488.     But  placing  gunpowder  with  a 
lighted  match  in  the  building,  for  the  express 
purpose  of  producing  an  explosion,  which  im- 
mediately followed,  was  a  very  different  thing 
from  what  the  parties  contemplated  when  they 
inserted  this  provision  in  the  contract.  Whether 
the  insurers  are  liable  for  this  voluntary  de- 
struction of  the  property,  is  a  question  yet  to 
be  considered.    But  I  think  it  quite  clear  that 
they  have  not  established  the  allegation  that 
the  building  was  used  for  the  storing  of  gun- 
powder. 

III.  The  building  containing  the  goods  was 
destroyed  by  order  of  the  mayor  of  the  city, 
for  the  purpose  of  arresling  the  progress  of  a 
conflagration.  Are  the  insurers  answerable  for 
this  voluntary  destruction  of  the  property  ? 
This  question  has  been  presented  in  a  double 
form — the  one  supposing  that  the  mayor  acted 
with  and  the  other  that  he  acted  without  au- 
thority. 

1.  Let  us  first  assume  that  the  mayor  acted 
illegally.  If  the  fire  had  been  kindled  by  an  in- 
cendiary, it  is  not  denied  that  the  insurers 
would  be  answerable.  Why  are  they  not  then 
answerable,  if  the  mayor  acted  without  author- 
ity? The  act,  though  not  done  for  a  wicked 
purpose,  was  as  illegal  as  though  it  had  been 
the  work  of  a  felon.  The  answer  attempted  is, 
that  although  the  mayor  had  no  authority,  yet 
as  he  acted  colare  offlcii,  this  is  a  case  o*f  loss 
happening  by  means  of  usurped  power,  which 
is  expressly  excepted  by  the  policy. 

*Itis  impossible  to  maintain  that  a  [*37O 
mere  excess  of  jurisdiction  by  a  lawful  magis- 
trate, is  the  exercise  of  an  usurped  power  with- 
in the  meaning  of  this  contract.  That  is  not 
what  the  insurers  had  in  mind  when  they  made 
the  exception.  It  was  an  usurpation  *of  the 
power  of  government,  against  which  they  in- 
tended to  protect  themselves.  Such  was  the  in- 
terpretation given  to  the  same  words  in  a  pol- 
icy as  early  as  the  year  1767.  Drinkteater  v. 
London  A»»ur.,  2  Wils..  8tM.  The  property  in- 
sured was  destroyed  by  a  mob,  which  arose  on 
account  of  the  high  price  of  provisions  ;  and 
the  insurers  were  held  liable,  notwithstanding 
a  proviso  in  the  policy  that  they  would  not  an- 
swer for  a  destruction  by  "usurped  power." 
Bat  hurst,  J.,  said  those  words,  according  to 
the  true  import  thereof  and  the  meaning  of  the 
parties,  could  only  mean  an  invasion  of  the 
Kingdom  by  foreign  enemies  to  give  laws  and 
usurp  the  government,  or  an  internal  armed 
force  in  rebellion,  assuming  the  power  of  gov- 
ernment, by  making  laws,  and  punishing  for 
not  obeying  those  laws.  Wilmot,  Ch.  ./. .  snKi 
the  words  meant  an  invasion  from  nhnmd.  or 
an  internal  rebellion,  when  armies  are  em- 
ployed to  support  it ;  when  the  laws  are  dor- 
mant and  silent,  and  the  firing  of  towns  is  un- 
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avoidable.  In  Langdalev.  Mason,  2 Marsh.  Ins., 
791,  it  was  said  by  Ld.  Mansfield,  that  these 
words  were  ambiguous,  but  they  had  been  the 
subject  of  judicial  determination;  that  they 
must  mean  rebellion  conducted  by  authority — 
determined  rebellion,  with  generals  who  could 
give  orders.  And  he  added:  "Usurped  power 
takes  in  rebellion,  acting  under  usurped  au- 
thority." Whatever  doubt  there  may  have  been 
originally  about  the  meaning  of  the  words 
"usurped  power,"  in  a  policy,  their  legal  im 
port  had  been  settled  long  before  this  contract 
was  made;  and  we  cannot  assume  that  these 
parties  used  the  words  in  any  other  than  their 
legal  sense. 

2.  But  the  mayor  acted  under  lawful  au- 
thority t  there  was  no  usurpation  of  any  kind. 
Whether  he  had  the  concurrence  of  two  alder- 
men, as  the  statute  provides,  or  not,  there  can 
be  no  doubt  of  his  common  law  power,  as  the 
chief  magistrate  of  the  city,  to  destroy  build- 
ings, in  a  case  of  necessity,  to  prevent  the 
37  1*]  spreading  of  a  fire.  Indeed,  *the  same 
thing  may  be  done  by  any  magistrate,  or  even 
by  a  citizen  without  official  authority.  Mayor 
vfN.  Y.  v.  Lord,  17  Wend.,  285. 

IV.  If  the  mayor  acted  by  lawful  authority, 
it  is  then  said  that  the  property  was  destroyed 
for  the  benefit  of  the  city,  and  that  the  Cor- 
poration (not  the  insurers)  must  bear  the  loss. 
This  case  does  not  fall  within  the  statute  charg- 
ing certain  losses  on  ihe  city,  because  it  does 
not  appear  that  the  mayor  had  "the  consent 
and  concurrence  of  any  two  aldermen,"  2  R. 
L.,  368,  sec.  81  ;  and  for  the  further  reason, 
that  the  property  would  have  been  consumed 
by  fire,  if  its  destruction  had  not  been  ordered 
by  the  magistrate.  Mayor  of  N.  T.  v.  Lord,  17 
Wend.,  285.  It  is  said  that  the  Corporation  is 
liable  at  the  common  law  for  the  acts  of  the 
mayor;  but  no  authority  was  cited  in  support 
of  the  position,  and  I  am  not  prepared  to  say 
that,  in  a  case  like  this,  the  doctrine  can  be 
maintained.  The  inclination  of  my  mind  is 
strongly  the  other  way. 

But  suppose  the  city  is  liable,  I  do  not  see 
Low  that  fact  can  affect  this  contract.  If  the 
insurers  pay  the  loss  they  may,  perhaps,  have 
an  action  against  the  Corporation  of  the  city, 
in  the  name  of  the  assured,  to  recover  back  the 
money.  Mason  v.  Sainsbury,  2  Marsh.  Ins., 
794;  S.  C.,  3  Doug.,  61.  But  however  that 
may  be,  the  fact  that  the  assured  may  have  a 
remedy  against  the  city,  cannot  change  or  qual- 
ify the  undertaking  of  the  insurers. 

"This  leads  me  to  notice  a  little  more  partic- 
ularly the  extent  of  the  contract.  The  Co. 
agrees  to  make  good  unto  the  assured  all 
such  loss  or  damage  to  the  property  as  shall 
happen  by  fire.  Thus  far,  there  is  no  limit  or 
qualification  of  the  undertaking,  it  the  loss 
happen  by  fire,  unless  there  was  fraud  on  the 
part  of  the  assured,  which  is  not  pretended  in 
this  case,  it  matters  not  how  the  flame  was 
kindled.  Whether  it  be  the  result  of  accident 
or  design — whether  the  torch  be  applied  by  the 
honest  magistrate,  or  the  wicked  incendiary — 
whether  the  purpose  was  to  save  a  city,  as  at 
N.  Y.,  or  a  country,  as  at  Moscow — the  loss  is 
equally  wilhin  the  terms  of  the  contract.  That 
the  insurers  intended  the  general  undertaking 
372*J  should  extend  to  every  *possible  loss 
by  fire,  is  evident  from  the  fact,  that  they  aft- 
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erwards  proceed  to  specify  particular  losses 
by  fire  for  which  they  will  not  be  answerable. 
Ins.  Co.  v.  Lawrence,  10  Pet.,  507.  The  excep- 
tions are  contained  in  the  sixth  condition  of 
the  proposals  annexed  to  the  policy.  It  is  un- 
necessary to  recite  the  clause,  because  it  is  not 
pretended  that  this  case  comes  within  any  of 
the  exceptions,  save  that  relating  to  a  loss  hap- 
pening by  means  of  "usurped  power,"  and 
that  point  has  already  been  considered. 

There  has  then  been  a  loss  by  fire.  The  case 
falls  within  the  general  undertaking  of  the  in- 
surers, and  is  not  affected  by  any  of  the  excep- 
tions which  they  thought  proper  to  make  to 
the  extent  of  their  liability.  We  cannot  add  an- 
other exception.  The  insurers  are  bound  by 
their  contract. 

Judgment  affirmed. 

Distinguished— 3  Edw.,  343. 

Cited  in— 9  Paige.  570:  8  Barb..  640 ;  1  Bos.,  374 :  2 
Am.  Rep.  22  (57  Me.,  93);  36  Am.  Rep.,  430  (53  Md.,  453;) 
42  Am.  Rep.,  440  (132  Mass.,  381). 


BARKER  v.  ANDERSON. 

Check — Noticeof  Presentment  and  Non-Payment 
Necessary,  before  Suit  against  Drawer — Dili- 
gence— Discussion  of  Authorities. 

An  action  does  not  lie  on  a  bank  check  against  the 
drawer  until  after  notice  of  presentment  and  non- 
payment. 

What  degree  of  diligence  is  necessary  on  the  part 
of  the  holder  in  making  presentment  and  giving  no- 
tice of  non-payment,  qucere. 

The  law  in  relation  to  bank  checks  examined  and 
various  cases  and  dicta  in  which  such  instruments 
are  said  to  be  distinguishable  from  bills  of  exchange 
cited  and  commented  upon  by  Mr.  J.  Cowen. 

Citations— 7  T.  R.,  419. 426;  3  Johns.  Cas.,  5,  7-9,259, 
261 ;  6  Wend..  443,  445;  6  Cow.,  484,  490;  Chit.  Bills,  167, 
322,  410,  412,  443,  465,  545  ;  3  Pick.,  18  : 1  Litt.,  194  ;  2 
Litt.,  296,  299 ;  10  Wend.,  304,  306,  J307 ;  McCulloch, 
Diet.  Commerce,  Checks;  3  Kent,  Com.,  74, 87;  3d  ed.; 
4  Harr.  &  J,.  276 ;  Chit.,  Jr.,  Bill,  Am.  ed.  1834,  pp.  18, 
24-26  a,  31  a,  44,  48  a,  50,  51  a,  52 ;  3  Johns.  Cas.  8,  9; 
Bayl.  Bills,  Am.  ed.  1836,  pp.  224-226  n.  46,  229,  n. 
o ;  4  Yerg.,  216  ;  2  Nott  &  Me.,  257. 433, 435  :  17  Wend.. 
94,  378 ;  2  Wend..  532 ;  1  Hall,  68,  78,  80 ;  1  Show.,  317 ; 
12  Mod.,  15 ;  2  Camp.,  537  ;  2  Ad.  &  El.,  184 ;  1  Nev.  & 
Man.,540;  4  B.  &  Adol.,752;  7  Harr.  &  J.,381;  13  Wend.. 
549;  1  B.  &  Ad.,  415;  1  Dowl.  &  R.  N.  P.  Cas.,  57,59;  1 
T.  R..  405 :  17  Johns.,  169;  4  Maule  &  S.,  222,  223;  2  Bos. 
&  P.,  263,  266 ;  1  Selw.  N.  P.,  Am.  ed.  1839,  p.  363 ;  1 
Harr.  &  G.,  468;  9  Serg.  &  R.,125, 127 ;  Comb.,  152 ;  3 
Wend.,  21 :  1  Wh.,  175;  4  Barn.  &  C..  330 :  4  Johns., 
224;  9  Barn.  &  C.,  388. 

ERROR  from  the  N.  Y.  C.  P.  Anderson 
sued  Harker  on  a  check  drawn  by  the  lat- 
ter on  the  Lafayette  Bank  for  $140,  dated  Aug. 
10,  1835,  payable  to  bearer.  He  proved  the  pre- 
sentment of  the  check  at  the  bank  and  the  non- 
payment thereof.  This  suit  was  commenced 
Aug.  12,  1835.  The  plaintiff  having  rested  on 
the  above  proof,  the  defendant  moved  for  a 
nonsuit  on  the  ground  of  want  of  notice  of 
the  non-payment  of  the  check.  The  presi- 
ding judge  refused  to  grant  the  motion,  and 
the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff.  The  defendant  having  ex- 
cepted  to  the  decisions  made  against  him,  sued 
out  a  writ  of  error.  The  case  was  very  fully 


NOTE.— Negotiate  paper— Checks— Demand  of  pay- 
ment—Notice  of  non-payment— Degree  of  diligence 
required.  See  Mohawk  Bank  v.  Broderick,  13  Wend., 
133,  note ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259,note. 

See.  generally,  Allen  v.  Suydam,  20  Wend.,  321, 
note,  and  notes  cited. 
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373*]  discussed  ;  *but  as  the  cases  cited  and 
arguments  submitted,  especially  those  on  the 
part  of  the  defendant  in  error,  are  examined 
in  detail  in  the  opinion  delivered  on  the  decis- 
ion of  the  case,  it  is  deemed  unnecessary  here 
to  state  them.  The  case  was  argued  by, 

Mr.  P.  S.  Crooke,  for  plaintiff  in  error. 

Mr.  J.  R.  Whiting,  for  defendant  in  er- 
ror. 

By  the  Court,  Co  wen,  J.  A  check,  is  a  bill 
of  exchange  payable  on  demand.  First,  it  is  a 
bill  of  exchange.  In  Boehmv.  Sterling,  7  T.  R., 
419,  426,  Ld.  Kenyon  said  there  is  no  differ- 
ence between  bankers'  checks  and  bills  of  ex- 
change and  the  same  rules  applies  to  both.  In 
Oruger  v.  Armstrong,  3  Johns.  Cas.,  5-8,  Rad- 
cliff,  •/.,  said  :  "It  possesses  all  the  requisites 
of  a  bill."  Kent,  J.,  said  :  "Checks  are,  sub- 
stantially, the  same  as  inland  bills,  payable  to 
bearer."  In  Bk.  v.  Spicer,  6  Wend.,  443,  445, 
Marcy,  J.,  said:  "Checks  are  considered  as 
having  the  character  of  inland  bills  of  ex- 
change." In  Murray  v.  Judah,  6  Cow., 484, 
490,  Sutherland,  /.,  said  :  "A  check  is  in  form 
and  effect  a  bill  of  exchange."  These  are  not 
merely  dicta  ;  they  were  carried,  by  the  cases 
cited,  into  their  legal  consequences.  Checks 
were  said  to  be  governed  by  the  same  rules  as 
bills  of  exchange ;  that,  accordingly,  they 
prima  facie  belonged  to  the  holder,  might  be 
declared  on  as  bills,  were  admissible  in  evi- 
dence under  the  money  counts,  the  drawee 
was  first  to  be  resorted  to,  and  the  drawer  came 
in  aid  only,  on  the  drawee's  default.  There- 
fore, the  check  must  be  presented  for  pay- 
ment before  the  drawer  could  be  made  liable. 
These  principles  are  also  either  directly  held, 
fortified,  or  illustrated  by  the  following  among 
many  other  authorities:  Chit.,  Jr.,  Bills  & 
Checks,  24  Am.  ed..  1834;  EUis  v.  Wheeler,  3 
Pick..  18;  Shrieve  v.  Duekham,  1  Litt.,  194; 
Humphries  v.  BickneU,  2  Id.,  296,  299  ;  Bk.  v. 
Broderiek,  10  Wend.,  304,  807 ;  M'Culloch, 
Die.  of  Commerce,  Checks  ;  8  Kent,  Com.,  74, 
3d  ed.  ;  Woods  v.  Schroeder.  4  Harr.  &  J.,  276. 
374*]  A  degree  *of  confusion  may  arise  from 
their  being  said  to  resemble  or  be  like  bills  of 
exchange,  into  which  expression,  as  mentioned 
by  Savage,  (Jh.  J.,  in  Mohawk  Bank  v.  Broder- 
iek, some  of  the  cases  have  run  ;  whereas  they 
are  the  bill  itself  ;  or  rather,  bill  is  the  genus, 
and  check  is  a  species,  just  as  a  note  on  de- 
mand, or  a  banker's  or  goldsmith's  note  is  a 
species  of  promissory  note.  Chit.,  Jr.,  18.  The 
law  of  presentment  in  respect  to  promissory 
notes  ia  the  same  as  that  of  checks,  and  is  often 
resorted  to  as  an  illustration  of  the  latter. 
Kent,  J.,  in  Oruger  v.  Armstrong.  3  Johns.  Cas., 
8,  9  ;  see  cases  collected  in  Bay  ley.  Bills,  Am. 
ed.,  188(5.  pp.  224,  225.  et  *•</..  and  the  notes. 
Checks  are  also  inaccurately  called  inland  bills. 
A  check  drawn  at  N.  Y.  or  Philadelphia  is 
none  the  less  so,  for  being  a  foreign  bill,  re- 
quiring the  protest  of  a  notary,  in  order  to 
charge  collateral  parties.  This  places  it  more 
properly  under  the  less  restricted  definition  of 
I-'l.  Kenyon,  Kadcliff  and  Sutherland.  ././..  as 
already  given.  M'Cullocb.  uttupra,  says  "they 
nearly  resemble  bills  of  exchange,  except  they 
are  uniformly  payable  to  bearer."  as  if  the  lat- 
ter circumstance  impaired  the  resemblance,  or 
detracted  from  the  attributes  of  a  bill  of  ex- 
change. He  gives  the  form,  which  is  nearly 
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the  same  with  that  in  Chit.,  Jr.,  24,  25,  ed.  be- 
fore cited,  and  Chit.  Bills,  167,  Am.  ed.,  1836. 
The  words  "or  bearer"  seem  necessary  only 
for  the  purpose  of  protecting  the  instrument 
against  the  stamp  duty,  Chit.  Jr.,  25,  26;  Chit. 
Bills,  545;  Rexv.  Tates,  Ry.  &Mood.  Cr.  Cas., 
170  (now  commonly  cited  as  1  Mood.) ;  Conroy 
v.  Warren,  3  Johns.  Cas.,  259,  261;  and  do  not 
seem  to  be  otherwise  essential  to  the  defini- 
tion. Chit.,  Jr.,  24,  says  it  is  addressed  to 
bankers  ;  but  M'Culloch,  ut  supra,  denies  this 
to  be  essential.  The  draft  in  Kiting  v.  Brink- 
erhoff,  2  Hall,  459,  was  neither  negotiable  nor 
addressed  to  a  banker,  yet  Oakley,  J.,  thought 
it  was  to  be  considered  as  a  check.  Id.,  463. 

Secondly,  it  must  be  payable  on  demand. 
Accordingly,  in  Brown  v.  Lu»k.  4  Yerg.,  216, 
the  bill  in  question,  being  payable  at  a  certain 
day  after  date,  was  held  not  to  be  a  check. 
This  was  on  the  authority  of  Chit.  Bills,  7th 
Am.  ed.,  322,  who  says  :  "Checks  are  not  due 
before  payment  *is demanded,  in  which[*375 
respect  they  differ  from  bills  of  exchange  and 
promissory  notes  payable  on  a  particular  day." 
Id.,  545,  Am.  ed.,  1836.  Their  only  peculiar! 
ties  seem  to  arise  from  this  circumstitnce.  It 
may  be  either  express  or  by  legal  implication, 
which  always  attaches  payability  on  demand 
to  bills  or  notes,  where  no  time  or  conditions 
are  mentioned.  Chit.,  Jr.,  26;  Chit.  Bills,  41<>, 
and  n.  M'Culloch,  ut  supra,  says  they  are  p.-iy- 
able  on  demand;  but  in  the  form  given  by  hi  n, 
and  so  of  those  in  Chit.,  Sr.,  and  Jr.,thech<  ok 
is  a  simple  order  to  pay, without  the  words  "on 
demand." 

Among  the  peculiarities  of  a  bill  payable  on 
demand  are  the  following:  it  is  payable  on  pre- 
sentment; acceptance  is,  therefore,  out  of  the 
question.  But  marking  and  sending  to  the 
clearing-house  is  considered  as  equivalent  to 
acceptance.  No  days  of  grace  are  allowed,  and 
it  must  be  presented  within  a  reasonable  time. 
M"Oulloch,ut  supra;  Chit.  Bills.,  410,  ed.  before 
cited,  with  the  notes;  Chit..  Jr..  26  a.  Present- 
ment within  a  reasonable  time  is  essential  in 
order  to  charge  the  drawer  or  indorser,  and  it 
has  been  said,  cannot  be  dispensed  with  under 
any  circumstances,  even  where  there  is  a  want 
of  funds.  Oruger  v.  Armstrong,  ut  supra;  Kd- 
wardsv.  Moses,  2  Nott&M'C.,433;  Chit.,  Jr., 81 
a.  In  this,  however,  the  books  are  by  no  means 
uniform.  Chitty  says  it  will  be  excused  by  what- 
ever will  excuse  notice.  Chit.  Bills,  ed.  before 
cited.  428;  Bk.  v.  Hughes,  17  Wend.,  94.  It  is  a 
well  established  general  rule,  though  not  en- 
tirely unshaken  by  exception,  ride  Sage  v. 
Rtinney,  2  Wend,,  582.  that  where  a  condition 
is  for  a  party's  benefit,  he  can  dispense  with  it 
by  cutting  off  all  moral  possibility  of  perform- 
ance. For  this  I  refer  to  the  cases  cited  by  me 
in  Harrington  v.  Higgins,  17  Wend.,  878.  It 
is  singular  that  the  ceremonial  of  presentment 
should  be  required  where  it  is  hpparent.  and 
shown  affirmatively,  that  no  evil  could  possi- 
bly arise  to  th«« drawer  from  its  omission.  Such 
possible  evil  is  the  only  reason  for  insisting  <»n 
it,  and  I  observe  that  it  was  dispenHcd  with  in 
one  case  where  a  party  drew  without  funds. 
Franklin  v.  Vanderpool.  1  Hall.  78.  The  prin- 
ciple of  the  Commercial  /ik.  *v.  Huffht*.  [*JJ7<1 
will,  I  think,  warrant  the  same  course,  if  the 
plaintiff  shows  that  the  defendant  has  with 
;  drawn  the  fund. 
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It  lies  with  the  holder,  1  apprehend,  as  in  all 
other  cases,  whether  he  seeks  to  charge  draw- 
er or  indorser,  to  show  that  he  has  made  a  pre- 
sentment within  a  reasonable  time.  Chit.,  Jr., 
48  a,  says  the  drawer  as  well  as  indorser,  is  to 
be  considered  as  a  surety,  and  entitled  to  claim 
the  strict  observance  of  the  ceremony  of  pre- 
sentment. Vide,  Id.,  31  a.  The  contrary  was 
insisted  on  the  argument;  and  Mogadara  v. 
Holt,  1  Show.,  317;  8.  €.,  12  Mod.,  15,  with 
another  case  from  Comberbach,  were  cited,  to 
show  that  the  drawer  of  the  bill  is,  prima  facie, 
the  principal.  But  I  think  we  shall  see  that 
we  ought  not  to  go  back  to  Ld.  Holt,  sitting 
in  the  reign  of  William  and  Mary,  to  test  the 
exact  qualities  of  a  bill  of  exchange.  The  case 
cited  would  apply  to  the  drawer  of  any  other 
bill,  as  well  as  a  check;  thus  overturning  the 
adjudications  and  practice  of  more  than  a  cent- 
ury. All  the  cases  since  Holt's  time,  not  only 
require  presentment,  in  order  to  charge  the 
drawer  as  well  as  the  indorser;  but  that  the 
holder  at  the  trial  must,  011  his  part,  either 
show  it  to  have  been  made,  or  establish  the  cir- 
cumstances which  excuse  it.  Where  it  is  to  be 
made  within  a  reasonable  time,  the  holder 
must,  in  general,  set  about  making  it,  the  very 
rext  day  after  he  receives  the  check,  whether 
drawer  or  indorser  is  to  be  charged.  The  En- 
glish books  expressly  put  them  both  on  the 
si.  me  footing.  Applefon  v.  Sweetapple,  Bayley, 
B:lls,  Am.  ed.,  1S36,  p.  226,  n.  46;  Rickfvr'd  v. 
Rilge,  2  Camp.,  537;  M'Culloch,  ulsupra;  Chit., 
Jr.,  26  a,  44,  50,  51  a,  52,  and  cases  cited. 
Chit.  Bills,  410,  312;  Denham,  Ch.  J.,in  Boyd 
v.  Emmerson,  2  Ad.  &  Ell.,  184;  Boddinglon  v. 
ticMeneker,  1  Nev.&  Mann.,  540;  S.  C.,  4  Barn. 

6  Ad.,  752.     I  desire  it  to  be  remarked  here, 
in  reference  to  what  I  shall  have  to  say  of  cer- 
tain dicta,  that  in  the  case  last  cited,  the  law  of 
presentment  of  a  check,  in  order  to  charge  the 
drawer,  was  distinctly  held  to  be  the  same  as 
if  the  presentment  had  been  made  in  order  to 
charge  the  indorser,  viz. :  that  it  must,  unless 
some  excuse  be  shown  for  the  delay,  be  pre- 
sented, at  furthest,  the  very  next  day  after  the 
377*]  creditor  receives  *it.     No,  doubt  the 
time  of  presentment  may  be  modified  by  cir- 
cumstances; and  among  these  several  American 
cases  have  held  that  a  check  being  drawn  on  a 
bank,  having  no  funds  of  the  drawer  to  meet 
it,  excuses  an  immediate  presentment,  as  well 
as  where  the  funds  are  subtracted    by  the 
drawer,  intermediate  the  date  and  presentment. 
Conroy  v.  Warren,  3  Johns.  Cas.,  259;  Murray 
v.  Judah,  6  Cow.,  484;  Eichelberger  v.  Finley, 

7  Harr.  &  J.,  381 ;  Franklin  v.  Vanderpool,  1 
Hall,  78. 

A  great  struggle  was  made  at  the  bar,  main- 
ly on  the  authority  of  certain  dicta,  almost  en- 
tirely to  withdraw  checks  from  the  rules  ap- 
plicable to  other  bills  of  exchange.  A  remark 
fell  from  Mr.  J.  Sutherland,  in  Murray  v. 
Judah,  which  has  been  understood  by  judges 
in  several  subsequent  cases,  and  perhaps  just- 
ly, as  recognizing  a  remarkable  exception.  Aft- 
er insisting,  in  the  broadest  language,  that  a 
check  was  in  form  and  effect  a  bill  of  exchange, 
and  laying  down  the  rule  that  demand  mu,st 
be  made  in  order  to  charge  the  drawer,  he 
adds,  that  "  as  between  the  holder  of  a  check 
and  an  indorser  or  third  person,  payment,  must 
be  demanded  within  a  reasonable  time;  but  as 
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between  the  holder  and  maker,  or  drawer,  a 
demand  at  any  time  before  suit,  brought,  is  suf- 
ficient, unless  it  appear  that  the  drawee  has 
failed,  or  the  drawer  has  in  some  other  man- 
ner sustained  injury  by  the  delay.  These  prin- 
ciples are  recognized  and  established  by  this 
court  in  Oi-uger  v.  Armstrong,  8  Johns.  Cas.,  5, 
and  Conroy  v.  Warren,  Id.,  259."  This  dis- 
tinction between  drawer  and  indorser  was,  I 
perceive,  afterwards  repeated  by  Savage,  Ch. 
J.,  in  Bk.  v.  Broderick,  10  Wend.,  306,  and  by 
Oakley,  J.,  of  the  Superior  Court  of  the  City 
of  N.  Y.,  substantially,  in  Cromwell  v.  Lovett, 
1  Hall,  68;  and  more  distinctly  in  Siting  v. 
Brinckeroff,2H&\},463.  Marcy,  J.,  inBk.  v.  Spi- 
cer,  6  Wend.,  445,  seems  slightly  to  hint  at  the 
distinction,  though  at  the  outset  of  his  opin- 
ion, he  repudiates  it,  and  lays  down  the  rule  as 
it  is  undoubtedly  established  by  direct  author- 
ity, mercantile  practice,  and  all  the  writers  on 
commercial  law.  He  says:  "  Checks  are  con- 
sidered as  having  the  character  of  inland  bills 
of  exchange,  and  the  holder,  if  he  would  pre- 
serve *his  right,  to  resort  to  the  drawers  [*378 
and  indorsers,  must  use  the  same  diligence  in 
presenting  them  for  payment,  and  in  giving 
notice  of  the  default  of  the  drawee,  that  would 
be  required  of  him  as  the  holder  of  an  inland 
bill."  That  this  is  the  undoubted  rule,  I  again 
refer  once  for  all,  to  Bodington  v.  Schlencker, 
as  before  cited,  and  other  books  which  I  men- 
tioned in  connection  with  it.  The  same  learned 
judge,  however,  who  first  suggested  the  dis- 
tinction, repeated  it  again  in  the  late  case  of 
Oough  v.  Staats,  13  Wend.,  549.  It  is  also  re- 
peated upon  the  same  authorities,  except  the 
last,  by  Chancellor  Kent.  3  Kent,  Com.,  87, 
3ded. 

The  only  way  to  account  for  the  apparent 
anomaly  thus  raised  and  repeated,  is  by  sup 
posing  that  as  the  original  remark  was  entirely 
obiter,  except  in  its  premises,  viz. :  that  a  check 
is  a  bill  of  exchange,  the  distinction  was  hastily 
drawn  as  the  result  of  the  cases  cited  in  its 
support.  They  certainly  allowed  that  the  plaint- 
iff may  insist,  as  an  excuse  for  delay,  that  the 
drawer  had  no  funds,  or  had  withdrawn  them; 
but  they  went  no  further.  In  Conroy  v.  Warren, 
one  of  them,  which  was  an  action  against  the 
drawer  of  the  check,  who  had  withdrawn  his 
funds,  Thompson,  J.,  in  delivering  the  leading 
opinion,  admits,  that  even  had  the  action  been 
against  an  indorser,  the  plaintiff  might  recover, 
on  showing  that  the  defendant  had  sustained 
no  injury  by  the  delay;  and  he  adds,  that  in 
the  case  then  under  consideration,  the  drawer 
having  subtracted  the  fund,  had  furnished 
ground  for  an  inference  against  his  having  sus- 
tained damage,  and  drawn  the  onus  of  proving 
actual  damage  on  himself.  Kent,  J.,  put  the 
case  on  the  same  ground.  Both  agreed  that  the 
check  must,  in  all  cases,  be  presented  within  a 
reasonable  time,  a  compliance  with  which  rule 
would,  in  general,  require  that  it  should  be 
presented  as  soon  as  possible,  under  all  the  cir- 
cumstances. The  two  cases  together  had  gone 
fully  to  establish  that  the  check  was  a  bill  of 
exchange,  and  that  the  plaintiff  might  excuse 
delay,  though,  in  Crugerv.  Armstrong,  the  de- 
lay was  held  to  be  fatal,  notwithstanding  ihe 
withdrawal  of  the  fund.  Murray  v.  Judah  was 
itself  also  the  case  of  the  drawer  not  only 
wanting  funds,  but  soliciting  the  very  delay 
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379]  which  he  objected  *to  on  the  trial.  There 
was,  indeed,  nothing  in  the  result  of  any  of  the 
cases  cited  incompatible  with  the  doctrine  ap 
plicable  to  other  bills  of  exchange,  which  is 
equally,  that  the  plaintiff  may  excuse  a  quick 
presentment,  where  the  drawer  either  had  no 
funds  originally,  or  had  himself  got  possession 
of  them,  or  used  them  for  his  other  purposes. 
The  onus,  however,  still  lies  with  the  plaintiff, 
who  may  excuse  himself,  not  by  showing  that 
the  fund  remains  unimpaired,  and  that  the  de- 
fendant may,  therefore,  obtain  it,  but  by  proof 
of  some  misconduct  which  rendered  present- 
ment nugatory.  It  is  the  drawer's  business  to 
keep  the  fund  good.  Doing  so,  the  payment  is 
complete,  if  the  holder  do  not  present  the  bill 
at  the  first  reasonable  opportunity;  while  it  is 
quite  unreasonable  that  the  drawer  should  pay 
two  debts,  each  of  equal  amount,  with  the 
fund,  merely  because  the  prior  creditor  hap- 
pens to  be  a  little  dilatory.  If  left,  it  may  be 
lost ;  the  banker  is  bound  to  answer  the  draft, 
and  is  liable  to  an  action  at  the  suit  of  the 
drawer,  if  he  refuse.  Marzetti  v.  Wittiams,  1 
Barn.  &  Ad.,  415.  The  indorser,  it  is  true, 
stands  in  a  situation  which  calls  for  immediate 
presentment;  but  on  no  better  ground.  He  has 
a  remedy  over  against  the  drawer,  with  dam- 
ages, if  you  please;  though  this  is  doubtful,  if 
the  bill  be  inland.  The  drawer  has  the  same 
remedy  against  his  banker,  with  a  clear  right 
to  damages.  The  indorser,  should  he  subtract 
the  fund  in  any  way,  would  equally  lose  his 
objection  that  delay  of  presentment  had  inter- 
vened. 

To  say  that  the  drawer  shall  be  liable  on  a 
presentment  at  any  distance  of  time,  unless  he 
can  show  special  damage,  has  not  been  held 
by  any  case,  any  cited  on  the  argument  at  least, 
since  Mogadara  v.  Holt.  This  case,  indeed, 
declares  that  the  oniu  probandi  of  loss  or  dam- 
age lies  on  the  drawer  ;  and  if  he  show  none, 
he  is  liable.  It  certainly  goes  the  whole  length 
of  the  decision  below  in  the  case  at  bar.  It 
dispenses  both  with  presentment  and  notice  as 
prerequisites  to  charge  the  drawer  even  of  a 
foreign  bill  of  exchange.  It  seemed  to  be  cited 
with  considerable  confidence,  and  certainly  not 
without  plausibility,  as  crowning  the  >in-t,i 
which  have  fallen  successively  from  able  judges 
38O*1  of  *this  and  the  Superior  Court  of  the 
City  of  N.  Y.  The  learned  editors  of  Bayley. 
Bills,  Boston  ed.,  1886,  p.  229  n.  o,  very  prop 
erly  inquire,  after  citing  therfi&um  in  Murray 
v.  Jndfih  :  "  Why  should  not  the  same  nrinci 
pie  apply  to  the  'drawer  of  a  common  bill  of 
exchange?"  I  will  add,  in  regard  to  Mogadara 
v.  //•>'/.  that  on  its  being  cited  before  Abbott. 
Ch.  J..  A.  D.  1828  ;  Hill  v.  Heap,  1  Dowl.  & 
R.,  N.  P.,  57.  59,  he  answered  :  "The  rule 
which  has  been  referred  to  with  respect  to  the 
proof  of  actual  damage,  and  the  presumption 
arising  from  the  absence  of  such  proof,  cannot 
weigh  with  me  now;  because  I  find  that  it  has 
been  repeatedly  contravened,  and  i«  now  con- 
sidered an  exploded  :  and.  as  it  seems  to  me, 
very  properly  HO  .  because  it  in  always  to  be 
presumed,  until  the  contrary  appears,  that  the 
drawer  has  effect*  in  the  drawee's  hands;  and 
that  be  will  be  damnified  by  an  omission  to 
present  the  bill  at  the  drawee's."  May  I  be 
permitted  to  ask,  with  the  editors  mentioned, 
Messrs.  Phillips  &  Sewall,  does  not  the  argu- 
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ment  apply  even  with  greater  force  to  common 
checks? 

The  remarks  mentioned  as  having  been  made 
in  this  court  and  the  Superior  Court,  since 
Murray  v.  Judah  was  decided,  were  all  of 
them,  like  the  original  dictum  on  which  they 
were  founded,  entirely  obiter ;  and  I  should 
feel  the  greatest  reluctance  to  question  them, 
if  they  had  not  been  clearly  so.  I  have,  there- 
fore, examined  their  foundations,  and  must 
say  something  further  in  respect  to  these  and 
a  single  other  incidental  remark  made  in  Mur- 
ray v.  Judah;  all,  I  trust,  in  a  spirit  of  becom- 
ing diffidence.  I  have  thought  the  examination 
quite  necessary,  though  not  perhaps  absolutely 
so,  in  reference  to  some  very  important  conse- 
quences sought  to  be  drawn  from  them  on  the 
argument  of  the  case  at  bar.  This  court  have 
never  adjudged,  as  far  as  I  can  find,  that  there 
is  any  distinction  as  to  the  time  of  presentment, 
whether  its  purpose  be  to  charge  indorser  or 
drawer.  I  entertain  entire  confidence  that  no 
such  distinction  can  be  reduced  from  those 
cases  on  which  alone  the  dicta  which  I  have 
noticed  are  founded.  I  will  only  add  that  those 
cases  are  no  more  than  an  application  of  the 
doctrine  in  Bickerdike  v.  BoUman,  1  T.  R.,  405, 
which  was  *among  the  first  cases,  if  it  [*{J81 
was  not  the  very  first,  which  held  that  draw- 
ing without  funds,  is  a  fraud,  and  takes  away 
the  title  of  the  drawer  to  exact  notice.  \Ve 
have  seen  that  in  Franklin  v.  Vanderpool  this 
has  also  been  extended  to  excuse  presentment 
of  a  bill;  in  that  case  a  check.  The  law  there, 
1  Hall,  80,  was  drawn  from  Bickerdike  v.  BoU- 
man; and  Mr.  J.  Oakley  gives  the  general  rule 
with  its  qualifications.  From  these,  it  is  obvi 
ous,  that  the  cases  upon  the  authority  of  which 
Mr.  J.  Sutherland  spoke,  and  the  one  in  which 
be  was  speaking,  stopped  even  short  of  the 
principle  of  Bickerdike  v.  BoUman.  Instead  of 
saying  that  presentment  might  be  made  at  any 
time  no  matter  how  remote,  the  learned  judges 
might  with  great  propriety  have  said,  not 
merely,  that  delay  in  presenting  was  excused, 
but  that  the  act  was  totally  dispensed  with.  I 
confess  myself  quite  too  obtuse  to  distinguish 
between  the  man  who  sends  out  his  check  with- 
out funds  at  the  time,  either  actual  or  legally 
potential,  and  the  man  who  takes  away  the 
fund,  which  he  has  marked  by  that  check  in 
favor  of  an  honest  creditor.  What  man  draws 
a  check  without  making  a  note  of  it  as  the  ba- 
sis by  which  to  regulate  his  subsequent  drafts? 
And  if  he  be  so  dishonest  or  heedless  as  after- 
wards to  subtract  the  fund,  is  it  hard  to  make 
him  pay  a  debt  with  the  very  money  which  he 
had  thus  appropriated  to  its  payment?  No.  He 
holds  the  cash  thus  wrongfully  obtained,  as 
money  received  to  the  use  of  the  holder  of  the 
check.  I  must  be  allowed  to  object,  especially 
•ince  the  decision  in  Commercuil  Ilk.  v.  Hughe*, 
to  a  qualification  implied  by  one  expression  of 
Buller,  J..  in  Bickfrdike  v.  Bollintin,  that  the 
withdrawal  of  the  fund,  after  the  bill  fall*  due. 
is  any  way  more  honest  in  morals  or  law  than 
its  original  absence.  In  other  respects,  the  law 
is  certainly  well  laid  down  by  him,  especially 
the  rule  of  evidence.  Speaking  of  Ttndul  v. 
Brown,  tried  In-fore  him  at  Guildhall,  in  which 
the  jury  erred  because  they  supposed  it  lay 
with  the  drawer  who  was  sued,  to  prove  that, 
for  want  of  notice,  he  had  suffered  by  non- 
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payment  of  an  accepted  bill,  he  said  the  onus 
lay  on  the  other  side — on  the  plaintiff;  and 
•went  on  to  show  that  the  onus  lies  equally  with 
the  plaintiff,  if  he  had  omitted  notice  of  non- 
382*]  acceptance,  *because  "it  is  presumed 
that  the  bill  is  drawn  on  account  of  the  draw- 
ee's having  effects  of  the  drawer  in  his  hands;" 
the  reason  repeated  since,  as  we  have  seen  by 
Abbott,  Ch.  J.  May  I  ask  again,  is  the  pre- 
sumption less  cogent,  because  the  bill  is  paya- 
ble on  demand;  because  it  is  a  check?  Does 
not  every  reason  conspire  to  keep  the  onus 
steadily  on  the  same  shoulders?  It  was  sup- 
posed at  the  bar,  that  we  were  to  infer  fraud 
in  the  draft  because  the  bank  refused  to  pay  it, 
and  thus  change  the  onu*.  It  would  be  matter 
of  regret  if  the  general  presumption  of  integri 
ty  could  be  impaired  by  the  mere  act  or  decla- 
ration of  third  persons,  not  under  oath.  The 
drawee  has  never  been  held  to  be  the  agent  of 
the  drawer,  so  far  as  to  conclude  or  affect  him 
on  the  question  whether  there  be  effects  in  the 
hands  of  the  former;  nor  can  we  assent  to  that 
proposition. 

The  multiplication  of  anomalies  in  any 
branch  of  our  jurisprudence  is  an  evil,  so  far 
as  they  tend  to  perplexity  and  confusion  in  the 
application  of  general  rules;  and  they  are  for 
this  reason  alone  usually  avoided,  even  though 
individual  hardship  may  result  from  steady 
adherence  to  a  rule.  Above  all  should  they  be 
avoided  where  they  do  not  even  subserve  the 
purposes  of  right  in  the  particular  case.  The 
rule  laid  down  by  the  learned  judge  in  Murray 
v.  Judah,  was  perfectly  correct  when  taken  in 
its  application  to  that  case;  and  he  might, 
without  departing  from  just  legal  analogy, 
have  said  the  drawer  shall  not,  in  a  case  like 
this,  be  excused  even  without  any  present 
ment,  if  he  cannot  prove  that  he  has  suffered 
by  the  omission.  The  drawer,  Judah,  had 
withdrawn  all  his  funds,  and  tampered  with 
Foote,  the  former  holder,to  delay  presentment; 
and  repeatedly  promised  to  pay,  knowing  all 
the  facts.  Well  indeed  did  the  judge  say  that 
he  had  made  himself  a  principal  under  the  cir- 
cumstances. But  if  he  is  to  be  understood  (and 
this  was  insisted  at  the  bar)  as  going  out  of 
the  case  and  saying  that  as  a  general  rule,  the 
drawer  is  the  principal,  he  is  entirely  unsup- 
ported by  the  authorities  which  he  cites.  Sey- 
mour v.  Minium.  17  Johns.,  169,  is  one  of 
them.  It  decides  that  the  maker  of  a  note  is 
prima  facie  the  principal;  and  what  Bayley,  J., 
said  in  Claridge  v.  Dalton,  4  Maule  &  S.,  226, 
383*]  the  *only  other  authority  mentioned, 
rather  admits  the  drawer  to  be  a  surety;  but 
insists  that  giving  lime  to  the  payee,  would 
not,  under  the  circumstances  of  the  particular 
case,  discharge  him.  He  puts  the  relation  be- 
tween indorsers  as  a  parallel  case;  and  says 
that  giving  time  to  an  indorser  lower  down  on 
the  bill,  with  a  view  to  collect  of  one  still  low- 
er, would  not  discharge  prior  indorsers.  It  is, 
therefore,  not  analogous,  unless  it  be  shown 
that  an  indorser  is,  prima  facie,  a  principle. 
Such  are  the  only  references  made  by  the  judge, 
for  the  position  which,  it  was  supposed  on  the 
argument,  he  took  in  Murray  v.  Judah.  The 
extent  to  which  that  position  is  now  sought  to 
be  applied  would  coverall  bills;  for  Claridgev. 
Dalton,  was  the  case  of  a  common  bill  of  ex- 
change payable  at  two  months.  I  agree  that 
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the  learned  judge  was  right  in  reasoning  as  he 
did,  from  the  doctrine  of  bills  generally  to 
checks.  What  is  that  doctrine?  In  Clarke  v. 
Devlin,  S  Bos.  &  P.,  363,  366,  Cham  ore,  J., 
said,  the  acceptor  is  to  be  considered  as  the 
principal  debtor,  and  the  other  parties  as  sure- 
ties only.  In  that  case  the  drawer  was  insist- 
ing that  he  should  be  discharged,  because  the 
holder  had  given  time  to  the  acceptor;  and  the 
whole  court  held  that  he  should,  had  he  not 
himself  assented  to  the  delay.  I  adverted  to 
this  question  in  a  general  way  before,  but  will 
make  one  or  two  additional  quotations.  Chilly, 
Sr.,  says:  "The  acceptor  of  the  bill  is  prima- 
rily liable,  and  the  drawer  and  indorsers  may 
be  considered  in  the  nature  of  sureties  for  his 
acts.  Chit.  Bills,  443,  Am.  ed.,  1836.  Chitty, 
Jr.,  says:  "Upon  the  ground  that  they  are 
sureties  only,  the  drawers  and  indorsers  of  a 
bill  or  check,  and  the  indorsers  of  a  note  are 
entilled,  as  sureties,  lo  claim  the  strict  observ- 
ance of  the  ceremony  of  presentment  lo  the  ac- 
ceptor, drawee  or  maker."  Chit.,  Jr.,  48  a, 
Am.  ed.,  1834.  Is  the  drawer  the  less  a  surety 
before  the  bill  is  accepted  ?  Suppose  he  agrees 
to  give  time  to  the  drawee  wilhoul  acceptance; 
as  if  he  were  to  tell  the  drawee,  the  banker,  to- 
credit  the  check;  would  not  this  equally  dis- 
charge the  drawer?  None  of  the  collateral 
parlies,  unless  they  come  by  way  of  accommo- 
dation, are  sureties  in  the  strict  sense  of  the 
word.  The  indorser  has  received  value,  as  well 
as  the  drawer.  Bui  ihey  are  all  regarded  as 
*quaxi  sureties;  as  guarantors,  upon  [*384 
the  condition  thai  the  fund  shall  first  be  re- 
sorted to  in  the  hands  of  the  drawee.  They  are 
somelimes  called  collateral  parlies;  no  mailer 
what,  so  long  as  they  are  not  the  principals. 
Claridge  v.  Dalton,  cited  in  Murray  v.  Judah, 
and  on  which  the  dictum  we  are  considering 
was  mainly  founded,  presented  the  relation  of 
drawer  and  acceptor,  yet  was  applied  to  that  of 
drawer  and  drawee.  Mr.  Selwin.in  his  Ni&iPri- 
us,  Vol.  I.,  Am.  ed.,  1839,  p.  363,saysof  theac- 
ceplor,  although  he  undertakes  lo  pay  the 
debl  of  Ihe  drawer,  yet  is  he  primarily  liable; 
for  it  is  incumbent  on  Ihe  holder  of  the  bill  lo 
resorl  lo  him  in  Ihe  first  inslance.  Under  this 
view,  although  his  engagemenl  is  only  collat- 
eral, yet  he  may  be  considered  as  the  principal 
debtor,  and  the  remaining  parties  as  sureties 
only.  These  remarks  are  obviously  applicable- 
as  well  to  the  drawee  before  acceplance  as  af- 
ter. He  holds  the  fund,  and  must  be  resorted 
to  primarily.  This  is  not  disputed  by  any  case 
or  dictum.  But  I  do  nol  pursue  Ihe  argument; 
for  if  the  drawer  of  the  check  be  Ihe  principal,, 
it  is  impossible  lo  say  that  the  drawer  of  any 
other  bill  is  not  so.  He  clearly  is  entitled  to  the 
benefit  of  immediate  presentment.  We  have 
seen  bow  a  contrary  doclrine  was  Ireated  by 
Ch.  J.  Abbolt;  and  I  trust  that  no  court,  at 
this  day,  can  think  of  relrograding  lo  Ihe  Iwi- 
lighl  doctrine  of  bills  in  the  age  of  Mogadara 
v.  Holt.  [1  Show.,  317.]  The  cases  of  that  age 
are  the  only  ones  I  have  seen  which  treat  the 
drawer  as  any  other  than  a  collateral  party. 

All  the  cases  agree  thai  immediate  notice  to 
Ihe  drawer,  of  presentment  and  non-payment 
of  bills  of  exchange,  is.  essential  to  a  right  of 
action  againsl  him. 

We  come  now  direclly  lo  the  question  on 
which  the  court  below  passed.  Is  notice  of  pre- 

WEND  21 


1839 


MARKER  r.  ANDERSON. 


384 


sentment  and  refusal  to  pay  a  check,  necessary? 
I  trust  we  have  seen  clearly,  that  a  check  is  a 
bill  of  exchange.  A  priori,  therefore,  notice 
should  be  given.  The  drawer  was  sued  in  the 
case  at  bar,  and  no  want  of  funds  was  shown 
in  the  hands  of  the  drawee.  Does  positive  au- 
thority make  an  exception?  I  have  been 
through  with  the  cases  cited  at  the  bar,  and 
have  looked  into  several  others;  and  so  far 
385*]  from  finding  any  adjudication  *or  dic- 
tum that  a  drawer  may,  under  such  circum- 
stances, be  subjected  without  notice,  except 
that  in  1  Hall,  68,  I  have  found  many  books 
requiring  it  to  be  given.  I  will  cite  from  a  few. 
The  two  Chittys  were  quoted  on  the  argument; 
Chit.  Bills,  465,  Am.  ed.,  1836,  and  Chit.,  Jr., 
44,  Am.  ed.,  1834;  both  lay  down  the  rule  that 
notice  must  be  given.  They  do  not  cite  cases 
for  what  has  not,  I  presume,  been  seriously 
questioned  since  Holt's  time;  but  I  suppose 
they  advance  the  rule  as  a  most  obvious  corol- 
lary from  what  cannot  be  disputed, that  a  check 
is  a  bill  of  exchange.  Chitty,  Jr.,  says:  "When 
the  drawer  has  indorsed  and  delivered  the 
check  to  a  third  person  for  value,  he  is  placed, 
in  substance,  in  the  position  of  the  drawer  of  a 
bill  or  indorser  of  a  note."  Speaking  of  present- 
ment, at  the  same  page,  he  says:  "It  is  indis- 
pensable, to  fix  the  drawer  of  the  check  with 
liability,  and  he  is  also  entitled  to  due  notice 
of  dishonor."  In  Eichelbergerv.  Finley,  7  Harr. 
&  J.,  381,  the  court  assumed  this,  and  labored 
to  prove  that  notice  was  excused,  because  the 
defendant,  who  was  drawerof  the  check,  had 
no  funds  in  the  bank  to  which  it  was  directed. 
In  Ltiley  v.  Miller,  2  Nott  &  M'C.,  257.  the 
same  course  was  taken.  In  Bk.  v.  Broderick, 
10  Wend.,  306,  Savage,  Ch.  J..  said,  if  the  ac- 
tion be  against  the  drawer  of  the  check,  and 
he  have  no  funds,  etc.,  he  cannot  object  the 
want  of  demand  and  notice.  In  Edward*  v. 
Motes,  2  Nott  &  M'C.,  483,  435,  it  was  attempt 
ed  to  excuse  the  usual  steps  to  charge  the 
drawer  of  the  check,  but  it  was  not  allowed. 
Richardson,  •/. .  said,  demand  should  have 
been  made  and  notice  given.  In  a  like  case, 
CalheU  v.  Goodwin,  1  Harr.  &  G.,  468,  Johnson 
and  Gill  contended  that  notice  was  not  neces- 
sary, because  excused.  The  court  overruled 
the  objection.  In  Riekford  v.  Ridge,  2  Camp., 
637,  Ld.  Ellenborough  said,  it  is  enough  for 
the  holder  of  the  check  to  give  notice  of  dis- 
honor to  those  against  whom  he  seeks  his  rem- 
edy. In  H<wrf»  v.  Schroeder,  4  Harr.  &  J..  276, 
notice  of  dishonor  was  given  to  the  drawers, 
though-they  bad  withdrawn  their  funds  beyond 
reach  of  their  check  and  countermanded  its 
payment.  In  Cruger  v.  Armstrong,  so  often  be- 
38<**1  fore  cited,  Radcliff,,/..  said.  the*want 
of  funds  may  excuse  the  want  of  notice.  In 
Levy  v.  Peter*.  9  Serg.  &  R,  125,  127,  proof 
of  presentment  was  dispensed  with  under  spe- 
cial circumstances;  but  Tilguman,  Ch.  /..said: 
"In  general  there  cannot  be  a  recovery  with- 
out proof  of  demand  and  notice  to  the  drawer." 
All  the  cases  I  mention  to  this  point  were  ac- 
tions on  checks,  and  most  of  them  against  the 
drawer.  In  Franklin  v.  Vanderpool,  1  Hall, 80, 
which  was  also  against  the  drawer  of  a  check, 
Oakley,  ./. .  after  showing  that  a  check. is  a  bill, 
adds:  "The  contract  created  between  the  draw- 
er and  the  payee  is,  that  the  bill  shall  be  pre- 
sented to  the  payee  and  payment  demanded, 
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and  in  case  of  non-payment  that  notice  thereof 
shall  be  given  to  the  drawer."  It  is  true  that 
in  Cromwell  v.  Locett,  1  Hall,  68,  he  says  that 
he  cannot  object  the  want  of  notice  unless  he 
also  show  that  he  has  been  injured  by  the  neg- 
lect; but  the  remark  admits  that  notice  may  be 
essential;  and  how  far  the  right  to  it  may  be 
qualified,  will  be  collected  from  what  I  have 
thought  it  my  duty  to  say  under  another  head, 
while  inquiring  into  the  general  agreement 
between  the  rules  which  apply  to  checks,  and 
to  bills  of  exchange  as  a  class  to  which  the 
former  belong. 

In  going  over  the  cases,  it  will  be  perceived 
that  I  have  endeavored  to  anticipate,  as  far  as 
possible,  the  grounds  assumed  by  the  counsel 
for  the  defendant  in  error,  without  taking  them 
up  and  answering  them  separately.  They  were, 
that  a  check  does  not  become  a  bill  of  ex- 
change till  it  has  been  negotiated,  it  not  being 
so  as  between  drawer  and  holder,  for  which 
the  dictum  in  Murray  v.  Judah,  and  corre- 
sponding dicta  in  other  cases  were  cited  ;  that 
the  drawer  is  a  principal,  for  which  another 
dictum  in  Murray  v.  Judah  and  Magadora  v. 
Lfoll  were  cited,  with  a  less  pertinent  case, Sarse- 
fidd  v.  Witherly,  Comb.,  152.  The  drawer  was 
likened  to  the  maker  of  a  note  payable  on  de- 
mand at  a  certain  place,  on  whom  it  is  said  an 
actual  demand  is  not  necessary  ;  but  he  must, 
at  his  peril,  have  funds  there  and  be  ready  to 
pay,  and  show  this  in  his  defense.  Haxtun  v. 
Bishop,  3  Wend.,  21  ;  Bk.  v.  Smith,  11  Wh., 
175.  It  was  added,  that  the  bank  having  funds 
is  liable  in  damages,  if  it  refuse  to  answer  the 
check.  Marzetti  v.  Williams  [1  B.  &  Ad.,  415J 

*A  further  distinction  between  checks[*387 
and  bills  generally  was  sought  to  be  raised 
from  Rothschild  v.  Carney,  9  Barn.  &  C.,  388. 
The  defendants  had  received  the  plaintiff's 
checks  from  one  who  had  fraudulently  ob- 
tained them  of  the  plaintiff.  The  checks  were 
passed  to  the  defendant  six  days  after  their 
date.  The  plaintiff,  therefore,  contended,  that 
so  long  a  period  having  elapsed,  the  checks 
must  be  regarded  as  overdue;  and  the  defend- 
ants took  no  title  beyond  that  of  the  one  who 
obtained  them.  None  of  the  judges,  excepting 
Littledale, ./. ,  mentioned  any  distinction  in  this 
respect  between  a  check  and  any  other  bill. 
But  he  said,  that  though  a  party  receiving  a 
bill  or  note  which  is  overdue,  takes  no  greater 
title  than  the  one  from  whom  he  receives  it, 
the  law  he  thought  could  not  be  applied  to 
checks.  It  is  remarkable,  that  in  the  previous 
case  of  Down  v.  Hailing,  4  Barn.  &  < '. .  330,  all 
the  court  concurred  in  holding  thai  bills,  notes 
and  checks  stand  on  the  same  footing  in  respect 
to  this  very  point;  and  they  intimated  tint  if 
there  were  any  difference,  the  check  should  be 
used  the  more  speedily.  Such  a  ruling  on  so 
short  a  delay,  with  us  in  respect  to  a  bill,  and 
especially  a  note  payable  on  demand,  would, 
perhaps  Justly,  be  deemed  a  very  singular  se- 
verity, after  Sanford  v.  Micklr*.  4  Johns..  224, 
and  other  cases.  In  that  cited,  the  note  had  run 
five  months,  and  yet  this  was  held  no  such  con- 
clusive presumption  of  dishonor  that  the  in- 
dorsee was  bound  to  regard  it.  It  was,  how- 
ever, a  case  presenting  peculiar  circumstances, 
and  cannot  be  relied  on  as  furnishing  a  gen- 
eral rule. 

I  will  barely  add  a  single  remark  from  a 
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writer,  whose  book  is  devoted  more  directly 
than  any  other  to  the  consideration  of  checks: 
"Instead  of  presenting  a  negotiable  bill,  note 
or  check  for  payment,"  says  Chitty,  Jr.,  "the 
holder  may,  within  a  reasonable  time  after  he 
has  received  it,  that  is,  within  the  time  allowed 
for  presentment,  put  the  instrument  into  circu- 
lation. The  transferee  has  the  same  privilege; 
and  the  prior  parties  will  not  be  discharged,  if 
the  last  indorsee  or  assignee  make  a  due  pre- 
sentment. But  the  drawer  and  earlier  indorsers 
might  be  discharged,  if  the  instrument  were 
kept  in  circulation  through  successive  parties 
388*]  *for  a  period,  which,  in  reference  to 
the  nature  of  the  instrument,  and  the  course  of 
business  in  similar  cases,  can  be  deemed  un- 
reasonable." Chit.,  Jr.,  ed.  before  cited,  p.  53. 
I  cite  these  remarks,  in  connection  with  others 
more  immediately  pertinent,  to  show  that  the 
differences  between  checks  and  other  paper  of 
the  class  to  which  both  immediately  belong,  if 
there  be  any,  are  very  few,  at  least  in  the  esti- 
mation of  English  writers  on  commercial  law. 
It  is  most  strange,  if  indeed  that  law  has,  in 
the  instance  before  us,  so  far  deviated  from  its 
usual  demands  of  promptitude  and  vigilance, 
as  was  supposed  on  the  argument,  that  no  sane 
tion  of  the  anomaly  should  be  found  in  ad- 
judged cases,  or  in  books  which  treat  of  com- 
mercial usage  on  either  side  the  Atlantic. 

There  is  no  pretense,  on  the  proof,  that  the 
defendant  in  the  case  at  bar  had  countermanded 
the  payment  of  the  check  at  the  bank.  But  it 
is  said  that  if  notice  were  necessary,  as  a  gen- 
eral rule,  yet  here  is  proof  of  a  want  of  funds 
in  the  hands  of  the  bank,  which  is  to  be  col- 
lected thus  :  the  drawee  is  the  agent  of  the 
drawer  and,  therefore,  bis  refusal  is  evidence 
that  he  had  no  funds.  I  have  particularly  no- 
ticed this  argument  before.  It  would  equally 
apply  to  any  other  bill,  and  at  once  overturn 
the  necessity  of  notice  to  the  drawer  in  all 
cases.  Indeed,  it  will  be  perceived  that  the  mis- 
fortune of  most  of  the  arguments  for  the  de- 
fendant in  error,  is  the  provingof  so  much  that 
we  canuot  adopt  them,  without  encountering 
many  of  the  best  established  and  most  salutary 
rules  intended  to  govern  the  conduct  of  parties 
to  this  kind  of  commercial  paper.  The  same 
remark  will  apply  to  another  suggestion  thrown 
out  in  the  course  of  the  discussion,  though  I 
believe  it  was  uot  very  seriously  insisted  on  : 
that  the  commencement  of  this  suit,  which  it 
seems  followed  the  demand  immediately,  was 
itself  a  notice  within  the  rule.  Beside,  the  lat- 
ter argument  is  involved  in  a  vicious  circle;  it 
assumes  that  notice  is  necessary  as  the  condi- 
tion which  entitles  the  holder  to  sue,  but  satis- 
fies itself  with  notice  by  the  commencement  of 
a  suit.  It  has,  to  be  sure,  been  said,  that  in  case 
of  a  precedent  debt  or  duty,  the  commence- 
ment of  the  suit  is  a  sufficient  notice.  It  would 
389*J  have  been  *better  to  have  said  that  no 
notice  need  be  given,  in  such  case,  because  the 
party  must  take  notice  at  his  peril.  The  rule 
has  never  been  applied,  except  to  satisfy  the 
formal  allegation  of  Meet  scepius  requisitus, 
which  in  in  truth  merely  formal,  and  means 
nothing  or  next  to  nothing.  It  is  asserting,  at 
most,  that  the  party  had  been  often  requested 
by  the  voice  of  his  legal  conscience  addressed 
to  himself;  or  adopting,  with  Adam  Smith,  a 
more  lively  personification,  in  the  theory  of 
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moral  sentiments,  by  the  man  within  address- 
ing the  man  without.  Why  not  say  the  allega- 
tion, licet,  etc.,  is  surplusage  and,  therefore, 
need  not  be  proved  ? 

In  no  view  which  I  am  able  to  take  of  the 
question,  do  I  think  the  decision  of  the  court 
below  can  be  sustained.  The  judgment  ought 
accordingly  to  be  reversed,  a  venire  de  novo  to 
issue  from  the  court  below,  and  the  costs  to 
abide  the  event. 

The  Chief  Justice  and  Mr.  Justice  Bron- 
son  concurred  in  the  opinion  that  the  drawer 
was  entitled  to  notice  of  the  non-payment  of 
the  check;  but  they  expressed  no  opinion  as  to 
the  degree  of  diligence  necessary  on  the  part 
of  the  holder,  in  presenting  and  giving  notice 
of  the  non-payment  of  the  check. 

Judgment  reversed,  and  venire  de  novo. 

Presentment  and  notice— Diligence  required.  Dis- 
approved—2  Hill,  430. 

Adhered  to— 2  Hill,  425.  432. 

Cited  in— 2  Hill,  427 ;  4  Hill,  266 ;  23  N.  Y.,  41 ;  42  N. 
Y.,  541 ;  45  N.  Y.,  741  (6  Am.  Rep.,  163);  84  N.  Y.,  382 
(38  Am.  Rep.,  524) :  3  Laos.,  53 ;  3  Hun,  191 ;  40  How. 
Pr.,  326;  12  Abb.  Pr.,  140;  IE.  D.  S.,  402,  511 ;  2  Hilt., 
275:  10  Wai..  157;  46  lad.,  177;  60  lad.,  222;  8  Am. 
Rep..  590  (23  La.,  49);  42  Am.  Rep..  779,  780  (19  W.  Va., 
314). 

Check— Resemblance  of  to  bin  of  exchange.  Com- 
mented oa — 5  Sandf .,  327. 

Cited  in-6  N.  Y.,  417  :  28  N.  Y.,  427  ;  43  N.  Y.,  176 
(3  Am.  Rep.,  693);  67  N.  Y.,  4«2  (23  Am.  Rep.,  133);  83 
N.  Y.,  325  (38  Am.  Rep..  422);  52  Barb.,  600 ;  5  T.  &  C., 
256;  26  How.  Pr.,  4  :  1  Abb.  Pr.,  149;  3  Abb.  Pr.,  253; 
2  Abb.  N.  S.,202;  1  Rob.,  348 ;  3  E.  D.  S.,  549 :  1  Leg. 
Obs.,  27 ;  2  Story,  518 ;  42  111.,  242 ;  64  111.,  324 ;  60  Ind., 
222  ;  17  Ohio  St..  128. 

Also  cited  in— 11  Barb.,  119. 


YOUNG  v.  PECK. 

Ejectment — Aliens. 

In  an  actioa  of  ejectment  for  the  recovery  of 
laads,  alienage  of  the  plaiatiff  cannot  be  alleged  as 
a  bar  to  a  recovery,  although  he  was  born  in  Scot- 
land in  1769.  aod  remaiued  an  inhabitant  there  un- 
til 1830,  where  it  is  shown  that  the  father  of  such 
plaiatitf  was  a  resideat  of  this  country  previous  to 
and  at  the  time  of  the  Declaration  of  Independeuce, 
aud  remaioed  here  uatil  his  death,  ia  1823. 

Citations-Act  April  14, 1802 ;  Act,  25  Edw.  Ill ;  7 
Anne.  ch.  5 ;  4  Geo.  II.,  ch.  12 ;  2  Baru.  &  C.,  779  ;  6 
Cr.,  176 : 17  Pick.,  70 ;  5  Barn.  &  C.,  771 ;  2  Keut,  Com., 
52,  53 ;  Cro.  Car.,  601 ;  Bac.  Abr.,  tit.  Alieu,  126  ;  Via. 
Abr.,  tit.  Alieu,  o  2,  pi.  2,  aud  n.;  4T.  R.,  300. 

TERROR  from  the  Superior  Court  of  the  City 
Jud  of  N.  Y.  This  was  an  action  of  ejectment, 
brought  by  the  plaintiff  (Mary  Young)  for  the 
recovery  of  an  undivided  moiety  of  a  house 
and  lot  i n  the  City  of  N .  Y . ,  whereof  her  father, 
James  Knox,  died  seised  in  1823.  James  Knox 
came  to  *this  country  from  Scotland,  [*39O 
in  1774,  leaving  the  plaintiff  in  Scotland,  with 
his  grandfather,  his  wife  having  previously 
died.  He  remained  in  this  country  from  his 
first  arrival  until  his  death.  The  plaintiff  was- 
born  in  1769  ;  was  married  in  Scotland,  to 
George  Young,  probably  previous  to  her  com- 
ing of  age.  Her  husband  died  about  1825  ;  in 
1830  she  came  to  this  country  ;  and  in  1834 
commenced  this  suit.  The  property  in  ques- 
tion is  held  by  the  defendant  as  a  tenant  of 
the  grandchildren  of  her  father,  by  a  second 
marriage,  the  children  of  a  deceased  son,  the 


NOTE.— Aliens—  Their  rights  as  to  real  property. 
See  Connolly  v.  Smith,  ante,  p.  59,  notes  cited. 
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only  child  of  the  second  marriage  who  sur-  j 
vived  his  father.  Besides  the  above  evidence  of  ' 
citizenship  of  James  Knox,  it  was  admitted  on 
the  trial  that  he  was  a  citizen  of  the  U.  8.  prior 
to  the  year  1802,  and  so  continued  until  his 
death.  The  court  decided  that  the  plaintiff  was 
an  alien  at  the  time  of  the  descent  cast,  and 
consequently  was  not  entitled  to  recover.  The 
plaintiff  excepted  and  sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiff  in  error. 

M»*i-«.  E.  T.  Payne  and  H.  Maxwell, 
for  defendant  in  error. 

By  tlie  Court,  Nelson,  Ch.  J.  The  case  turns 
upon  the  construction  to  be  given  to  the  4th 
section  of  the  Act  of  Congress,  passed  Apr.  14, 
1802,  which  provides,  "that  the  children  of  per- 
«ons  duly  naturalized  under  any  of  the  laws  of 
the  U.  S.,  or  who  previous  to  the  passing  of 
any  law  on  that  subject  by  the  Government  of 
the  U.S., may  have  become  citizens  of  any  one 
of  the  said  States,  under  the  laws  thereof,  be- 
ing under  the  age  of  twenty -one  years  at  the 
time  of  their  parents  being  so  naturalized,  or 
admitted  to  the  rights  of  citizenship,  shall,  if 
dwelling  in  the  U.  S. ,  be  considered  as  citizens 
of  the  U.  S. ;  and  the  children  of  persons  who 
now  are  or  have  been  citizens  of  the  U.  S., 
shall,  though  born  out  of  the  limits  and  juris- 
diction of  the  U.  S.,  be  considered  as  citizens 
of  the  U.  S." 

The  father  of  the  plaintiff  (James  Knox)  ar- 
rived here  before  the  Declaration  of  Independ- 
39  1*]  ence.and  adhered  to  this  *country  ;  he 
was  an  original  citizen, and  is  to  be  considered 
the  same  as  native  born.  The  plaintiff,  there- 
fore, comes  within  the  literal  terms  of  the  last 
clause  of  the  above  section.  She  is  the  child 
of  a  person  who  was  a  citizen  of  the  U.S.  when 
the  Act  of  1802  passed,  and  though  born 
abroad,  is  to  be  deemed  a  citizen  within  its 
words. 

1 1  is,  however,  contended  that  by  the  true 
construction  of  the  clause  in  question, the  rights 
of  citizenship  are  conferred  only  upon  children 
whose  parent  or  parents  were  citizens  at  the 
time  of  their  birth;  in  other  words,  that  it  ap- 
plies only  to  the  children  of  citizens  born  abroad 
after  the  parents  became  citizens  of  the  U.  9. 
The  .Vet  of  25  Edw.  III., which  is  said  to  have 
boen  passed  to  remove  doubts  as  to  the  rule  of 
the  common  law  on  the  subject,  required,  in 
terms,  that  the  parents  should  be  native  born 
at  the  lime  of  the  birth  of  the  children.  The  7 
Anne,  cb.  5,  was  more  general;  but  the  4  Geo. 
II.,  <-h.  12,  explanatory  of  it,  restored  thequal- 
ificntion.  2  Barn.  &  U.,  779.  Now  in  Congress, 
while  enacting  a  law  upon  tin-  same  general 
subject,  and  as  we  may  presume,  with  the.se 
several  Acts  of  Parliament  before  them,  had 
intended  a  corresponding  restriction  of  citizen- 
ship of  parents  at  the*  birth  of  the  children,  it 
is  remarkable  that  they  should  have  omitted  ! 
tin'  u-<-  of  words  to  be  found  therein  distinctly  j 
expressing  such  an  inten*.  The  very  omission  > 
afford*  some  ground  for  diet  rusting  the  con-  j 
struclion  insisted  upon.  Besides,  no  distiction 
of  the  kind  is  to  be  found  in  the  previous  clause 
respecting  children  born  abroad  of  naturalized 
pun-Mis.  Those  born  before  the  act  of  nut  j 
uralizution,  being  under  age  at  the  time,  are 
within  the  privilege,  if  resldcntn'on  Apr.  14, 
1802.  when  the  statute  passed.  (Jamjibell  v.Oor- 
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don,  6  Cr.,  176.  Thus,  the  children  of  aliens, 
no  matter  where  born  out  of  the  U.  S.,  are 
made  citizens  by  the  act  of  naturalization  of 
their  parents  ;  and  this,  too,  whether  it  took 
place  under  the  laws  of  Congress,  or  previous- 
ly under  the  law  of  any  State  ;  with  the  quali- 
fication only  of  age  and  residence.  Including 
those  persons  specially  admitted  to  citizenship 
by  the  States  before  the  adoption  of  the  Con- 
stitution, the  class  born  and  who  may  have  re- 
mained *abroad  down  to  1802.  virtual-  [*392 
ly  naturalized  by  that  statute,  must  have  been 
very  large;  perhaps  as  large  as  the  class  under 
the  other  clause, with  the  liberal  interpretation 
we  propose  to  give  it;  the  several  States  having 
begun  to  admit  citizens  soon  after  their  gov- 
ernments were  organized. 

The  clause  under  consideration  was  intended 
to  apply  to  the  children  of  persons  who  were 
native  born  citizens  ;  or,  of  persons  who  were 
here  before  the  Declaration  of  Independence, 
and  participated  in  its  establishment;  they  con- 
stituted, therefore,  the  most  meritorious  class 
of  citizens  whose  offspring  were  entitled  to  the 
liberal  indulgence  of  the  government ;  hence 
the  very  general  terms  used  in  contrast  with 
the  previous  clause,  and  the  omission  of  the  re- 
striction as  to  age  and  residence.  It  would  have 
been  an  unnatural,  as  well  as  unjust  discrimi- 
nation, to  have  debarred  those  children  of  the 
privilege  whose  birth  may  have  happened  be- 
fore our  independence,  or  while  their  parents 
were  in  the  act  of  achieving  it ;  their  claims 
upon  the  country,  and  to  a  participation  in  the 
property  and  affection  of  their  parents,  were 
as  strong  as  those  born  after,  and  it  must  be 
conceded  that  they  become  citizens,  and  are 
entitled  to  inherit  in  whatever  country  they 
might  be  found.  17  Pick.,  70  ;  5  Barn.  &  C., 
771;  2  Kent,  Com..  52,  53. 

It  is  further  urged,  that  the  Act  of  1802  re- 
quires both  father  and  mother  to  be  citizens,  in 
imitation  of  the  25  Edw.  III.  The  4  Geo.  II. 
only  requires  the  father  to  be  a  native  born  sub- 
ject. "Children  of  persons,"  are  the  terms  used 
in  both  clauses  of  the  section,  and  do  not  nec- 
essarily embrace  both  parents.  Taken  distrib- 
utively,  they  may  well  mean  the  children  of 
any  and  every  person  duly  naturalized,  etc., 
or  as  in  the  second  clause,  who  now  are  or  have 
been  citizens,  etc.  I  admit  this  view  would 
carry  the  provision  beyond  what  was  probably 
the  meaning  of  Congress;  as  it  would.in  effect, 
naturalize  the  children  born  abroad,  if  cither 
father  or  mother  were  citizens.  The  25  Edw. 
III.,  provided  that  the  children,  etc. .whose fa- 
ther and  mother  should  be  of  the  faith  and  al- 
legiance of  the  King,  etc.,  be  deemed  natural 
born  subjects.  Under  the  construction  of  this 
Act, its  benefits  were  extended  to  children  born 
abroad,  though  *lhe  father  only  was  f*JJ93 
native  born.  Cro.  Car.,  601  ;  Bac.  Abr.,  tit. 
Alien,  126;  Vin.  Abr..  tit.  Alien,  a  2.  pi.  21. 
and  n.  It  is  true,  this  construction  was  ques- 
tioned in  Dof,  ex  dtm.  Dunmrf  v.  Jont*,  4  T. 
R..  800,  but  it  seems  to  have  In-en  the  prevail- 
ing exposition  of  the  statute  while  in  force. and 
the  judge«  there  regarded  the  subsequent  Act 
of  4 Geo.  II.. which  restricted  the  requisite  par- 
entage to  the  father,  a*  a  parliamentary  expo- 
sition of  the  prior  statutes.  This  view, at  least, 
weakens  the  argument  urged  upon  us,  that  the 
Act  of  Congress  should  l>e  construed  to  include 
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both  father  and  mother,  in  imitation  of  the  25 
Edw.  III. 

It  is  worthy  of  remark,  also,  that  after  the 
Act  of  1804,  amending  the  naturalization  laws, 
it  would  be  difficult  to  maintain  that  both  fa- 
ther and  mother  should  be  naturalized  within 
the  meaning  of  the  first  clause  ot  the  4th  sec- 
tion. That  Act  declared  that  if  any  alien  who 
should  have  complied  with  the  preliminary 
steps  made  requisite  by  the  Act  of  1802,  and 
died  before  he  became  actually  naturalized, his 
widow  and  children  should  be  deemed  citizens. 
This  very  clearly  shows  that  the  naturalization 
of  the  father  is  the  efficient  cause  of  conferring 
the  right  upon  the  children  ;  and  will  satisfy 
the  first  clause  of  the  4th  section;  and  it  seems 
naturally  and  reasonably  to  follow,  that  his 
citizenship  is  sufficient  within  the  other.  In 
confirmation  of  the  correctness  of  this  view,  I 
may  refer  to  the  case  of  Charles  v.  Monson  & 
Brimfield  Mfg.  Co.,  17  Pick.,  70,  which,  from 
the  pleadings  and  facts,  must  have  involved 
the  very  point  now  under  consideration.  It 
was  there  assumed  by  the  court  that  the  citi- 
zenship of  the  father,  brought  the  daughter, 
born  in  Canada,  within  the  benefit  of  the  Act. 
And  in  Campbell  v.  Gordon,  6Cr.,  176,  the  nat- 
uralization of  the  father  conferred  the  right 
upon  his  daughter,  born  in  Scotland. 

This  conclusion  dispenses  with  the  other 
questions  discussed  in  the  case;  for  if  the  plaint 
iff  is  brought  within  the  second  clause  of  the 
4th  section,  she  is  to  be  deemed  a  citizen  to  all 
intents  and  purposes,  the  same  as  if  she  had 
been  born  and  continued  to  reside  in  this  coun- 
try. There  is-no  limitation  of  age  or  residence 
394*]  annexed  ;  nor  any  other  *that  can  af- 
fect her.  The  privilege  of  citizenship  con- 
ferred is  absolute  and  unconditional. 

Judgment  reversed ;  venire  de  novo  ;  costs  to 
abide  the  event. 

Affirmed— 26  Wend.,  613. 
Cited  in— 35  Mich.,  310. 


OTIS  v.  JONES. 

Attachment — Sale  under  Execution  of  Property 
Wrongfully  Taken — Trover. 

Where  property  is  wrongfully  taken,  the  subse- 
quent appropriation  of  it  by  a  rale  under  an  execu- 
tion in  favor  of  the  wrong-doer,  will  not  save  the 
party  from  answering  in  damages  to  the  full  value 
of  the  property. 

Whether,  if  the  property,  after  the  original  tak- 
ing, had  been  seized  and  sold  under  an  execution  in 
favor  of  a  third  person  against  the  owner,  such  faot 
might  not  have  been  shown  in  mitigation  of  dam- 
ages, quaere. 

Citations— 5  Cow.,  323 ;  20  Johns..  28 ;  1  Moore  &  S., 
459 ;  17  Wend.,  91 ;  8  Vt.,  30. 

THIS  was  an  action  of  trover  for  a  pair  of 
horses  of  the  value  of  $110,  tried  at  the 
Clinton  Circuit  in  Jan.,  1837,  before  the  Hon. 
John  Willard,  one  of  the  Circuit  Judges. 

The  defendant,  Jones,  being  the  assignee  of 
a  note  made  by  the  plaintiff,  Otis,  and  payable 
to  one  Rodolphus  M.  Farnum  in  boots  and 
shoes,  obtained  an  attachment  in  his  own  name 
from  a  justice  of  the  peace  against  Otis,  on 
which  process  a  constable  took  the  horses  in 
question  from  the  possession  of  Otis  and  de- 
livered them  to  Jones  for  safe  keeping.  This 
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was  in  Apr.  or  May,  1836.  On  the  return  of 
the  attachment,  Jones  produced  and  declared 
on  the  note;  but  as  it  was  not  negotiable,  the 
suit,  by  ad  vice  of  the  justice,  was  discontinued, 
and  Jones  sued  out  a  new  attachment  in  the 
name  of  Farnum,  the  payee  of  the  note.  On 
the  return  of  this  attachment,  the  justice  inad- 
vertently entered  the  suit  and  judgment  on 
his  docket  as  though  Jones,  and  not  Farnum, 
was  the  plaintiff,  although  all  the  papers 
showed  that  Farnum  should  have  been  men- 
tioned on  the  docket  as  plaintiff.  The  judg- 
ment was  for  about  $70  damages  and  costs. 
May  27,  1836,  an  execution  was  issued  on  the 
judgment,  naming  Jpnes  as  the  plaintiff,  on 
which  the  horses  were  sold  about  the  first  of 
June,  and  purchased  by  Jones  for  $36.  After 
the  return  of  this  execution,  the  justice  dis- 
covered the  error  in  his  docket,  and  corrected 
it  by  naming  Farnum  as  plaintiff;  and  Aug.  31, 
*1836,  issued  execution  on  the  judg-  [*395 
ment  as  amended,  on  which  the  horses  were 
again  sold  about  Sep.  1,  and  again  purchased 
by  Jones  for  $36.  The  constable  testified  that 
he  took  the  horses  by  direction  of  Jones,  and 
put  them  into  his  hands  for  safe  keeping, 
where  they  remained  from  the  time  they  were 
taken  on  the  first  attachment  until  after  the  re- 
turn of  the  second  execution,  except  that  they 
were  twice  taken  away  by  the  constable  to  sell 
at  auction.  Jones  made  some  use  of  the 
horses,  but  they  were  in  better  condition  at 
the  time  of  the  last  sale  than  they  were  when 
first  attached.  This  suit  was  not  brought  un- 
til after  the  second  sale. 

The  judge  decided  that  the  effect  of  the  sec- 
ond sale,  which  was  legal,  was  to  mitigate  the 
damages,  and  would  prevent  the  plaintiff  from 
recovering  any  more  than  ncminal  damages. 
The  plaintiff  excepled,  and  the  jury,  by  direc- 
tion of  the  judge,  found  a  verdict  in  his  favor 
for  six  cents.  The  plaintiff  now  asks  a  new 
trial. 

Mr.  C.  A.  Hand,  for  plaintiff. 

Mr.  G.  A.  Simmons,  for  defendant. 

By  tJie  Court,  Bronson,  J.  Assuming  that 
the  first  and  second  attachments  were  both 
regular,  still  the  sale  of  the  horses  in  June,  on 
an  execution  in  favor  of  Jones,  when  there 
was  no  judgment  to  support  the  execution, 
was  clearly  wrongful,  and  a  conversion  of  the 
property.  Reynolds?.  Shuler,  5 Cow.,  323.  And 
besides,  Jones  was  himself  the  purchaser  at 
the  sale,  and  held  the  horses  about  three  months 
under  this  void  title.  It  is  impossible  to  deny 
that  there  was  a  conversion.  Indeed,  it  wa& 
so  ruled  at  the  circuit. 

But  the  judge  held  that  the  second  sale, 
which  took  place  in  September,  and  on  the  ex- 
ecution in  favor  of  Farnum,  was  legal;  that 
the  effect  of  the  sale  was  in  mitigation  of  dam- 
ages, and  that  the  plaintiff  was  only  entitled  to 
a  verdict  for  the  nominal  sum  of  six  cents. 

Assuming,  what  we  do  not  intend  to  decide, 
that  the  justice  had  in  this  case  the  power  to- 
amend  his  docket  and  *5ssue  a  new  [*39fr 
execution,  and  that  the  second  sale  was,  con- 
sequently, legal,  still  I  think  the  plaintiff  ha* 
a  right  to  complain  of  the  rule  of  damages. 
He  had  been  wrongfully  deprived  of  his  prop- 
erty in  June^  his  right  of  action  was  then  com- 
plete, and  had  the  suit  been  brought  at  any 
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time  within  the  three  months  which  elapsed 
before  the  second- sale,  it  is  admitted  that  he 
would  have  been  entitled  to  recover  the  full 
value  of  the  property.  How  has  he  lost  that 
right?  The  Statute  of  Limitations  has  not  run, 
nor  has  the  plaintiff  done  any  act  whatever  to 
bar  or  prejudice  his  claim.  How,  then,  has 
he  lost  everything  but  the  mere  form  of  a  rem- 
edy? The  argument  is,  that  by  the  second 
sale,  on  legal  process,  the  property  has,  in  ef- 
fect, been  applied  to  the  plaintiff's  use,  and 
therefore  he  ought  only  to  recover  nominal 
damages.  The  answer  is,  that  the  wrong-doer 
cannot  discharge  himself  by  any  act  of  his  own, 
without  the  assent  of  the  injured  party. 

But  suppose  there  was  no  tort  in  the  case, 
and  the  question  arose  in  an  action  of  assump- 
idt.  Although  by  means  of  the  second  sale  the 
sum  of  $36,  for  which  the  property  was  struck 
off,  may  have  been  applied  to  the  plaintiff's 
use,  by  way  of  satisfying  so  much  of  his  debt, 
yet  as  that  benefit  was  conferred  without  re- 
quest, it  could  create  no  legal  obligation  on  the 
part  of  the  plaintiff  to  refund,  or  in  any  other 
way  account  for  the  money.  Bartholomew  v. 
Jaftoon,  20  Johns.,  28.  If  the  defendant  could 
not  in  an  action  recover  the  value  of  a  benefit 
thus  conferred  on  the  plaintiff,  he  cannot  do 
the  same  thing  in  another  form,  as  by  setting 
it  off  or  using  it  by  way  of  satisfaction  in  an 
action  brought  against  him  by  the  plaintiff. 
If  this  could  not  be  done  in  assumpsit,  it  surely 
cannot  be  allowed  in  an  action  of  trover. 

By  procuring  a  sale  on  legal  process,  the  de- 
fendant cannot  be  better  off  than  he  would  be 
if  he  had  offered  to  restore  the  property  to  the 
plaintiff.  And  yet  no  tender  will,  at  the  com- 
mon law,  either  bar  an  action  for  a  tort,  or 
take  away  the  right  to  full  compensation  in 
damages.  The  case  of  Hayward  v.  Seaicard,  1 
Moore  &  8.,  459,  does  not  proceed  on  the 
ground  that  a  tort  can  be  cured  by  a  tender 
without  acceptance,  but  on  the  ground  that 
there  had  been  no  conversion  of  the  propeity. 
i*»7*]  In  the  case  of  Hanmer  v.*WUsey,  17 
Wend.,  91,  we  had  occasion  to  consider  the  ef- 
fect, both  of  an  offer  to  restore  property  which 
had  been  wrongfully  taken,  and  of  a  subsequent 
sale  of  the  property  on  legal  process  against  the 
owner.  We  came  to  the  conclusion  that  neither 
the  tender  nor  the  subsequent  sale  could  in 
any  way  affect  the  remedy  of  the  party  whose 
property  had  been  tortiously  taken.  It  is  true, 
that  the  owner  in  that  case  had  commenced 
an  action  for  the  injury  before  either  the  ten- 
der or  the  sale  was  made.  But  that  cannot 
alter  the  principle.  We  think  the  case  of  Han- 
mer v.  Wilitey  was  rightly  determined,  and  that 
it  is  decisive  of  the  point  under  consideration. 

Had  there  been  a  sale  before  suit  brought, 
on  legal  process  against  the  plaintiff  in  favor 
of  some  person  other  than  the  wrong-doer, 
that  would  have  presented  a  question  which 
we  are  not  now  called  upon  to  decide,  frith 
v.  Cloyet,  8  Vt.,  80.  In  this  case  although  Far- 
iniiii  was  the  nominal  plaintiff  in  the  second 
execution,  the  defendant  Jones,  was  the  real 
party.  He  owned  the  debt,  and  procured  the 
rendition  of  the  judgment  on  which  the  exe- 
cution issued. 
New  trial  granted. 

Convrr*ion—Whcn  raw*  nf  action  complete. 
Distinguished— 3  Denlo,  MB. 
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Cited  in— 24  Wend.,  380 ;  38  N.  Y.,  428 ;  61  N.  Y.. 
482 ;  52  Barb.,  244 :  10  Allen,  413. 

Mitigation  of  damages—Return  or  tender.  Cited  in 
—24  Wend.,  380 ;  38  N.  Y.,  428  ;  49  N.  Y.,  314 ;  75  N.  Y., 
564 :  1  Hun,  190 ;  63  Barb.,  63 ;  3  T.  &  C.,  731 ;  12  Abb. 
N.  S..  146 :  44  Super.,  430. 

Taking  by  third  person— When  may  be  shown  in 
mitigation  of  damages. 

Overruled— 43  How.  Pr.,  12. 

Cited  in-61  N.  Y.,  249 ;  65  N.  Y.,  313 ;  44  Barb.,  517 ; 
42  How.  Pr..  406 ;  1  Duer.  368 ;  35  Super.,  8  ;  27  Mich., 
533. 

Also  cited  in— 33  Am.  Rep.,  400  (39  Mich.,  351). 


COLLINS  v.  ELLIS. 

Competency  of    Witnesses — Mechanics'    Lien — 
Statute. 

A  person  prima  facie  liable  for  the  payment  of  a 
debt  is  not  a  competent  witness  to  sustain  a  suit  in 
which  the  debt  or  a  part  of  it  is  sought  to  be  charged 
upon  a  third  person,  or  upon  a  fund  in  his  hands ; 
and  it  was  accordingly  held  that  in  an  action  by  a 
workman  or  material-man,  under  the  Acts  giving 
a  lien  to  mechanics  and  others  for  work  done  or 
materials  furnished  in  the  erection  of  buildings  in 
the  City  of  N.  Y.,  against  the  owner  of  such  build- 
ings, the  contractor  to  whom  credit  was  originally 
given  is  not  a  competent  witness  for  the  plaintiff. 

''Citations— 3  Camp..  317 ;  8  Cow.,  60 :  12  Moore,  55, 
58:  4  Taunt..  752;  1  Miles,  208:  14  Wend.,  593,  603;  2 
Stark.  Cas.,  414 ;  5  Barn.  &  C..  385 ;  4  Maule  &  S..  475; 
18  Johns.,  459;  4  Johns.  Cb.,  567;  16  Johns.,  93,  94, 
95,98;  4  Binn.,  80 ;  1  Johns.,  290;  18  Wend.,  490,  491. 
492,  493,  504,  505 ;  4  Day,  458 :  Peake.A'.  P.  Cas.,  84  ;  4 
Desaus.  Eq.,1,  4,  5;  Cow.  Tr.,  593;  4  Mass.,  653;  3 
Serg.  &  R.,  402 ;  1  Yeates,  144 ;  Dud.,  119 ;  1  Stew., 
498 :  5  Watts,  225 ;  Peake,  Add.  Cas.,  199 ;  1  Wright, 
660;  12  Wend.,  373,  450;  3  Greenl..  362,  366;  4  Ball., 
120 ;  4  Johns.,  222 ;  8  Johns.,  442 ;  4  Vt.,  523,  529,  530. 

ERROR  from  the  N.  Y.  C.  P.  Ellis  sued 
Collins  under  the  Act  for  the  Better  Se- 
curity of  Mechanics  and  Others  Erecting 
Buildings  in  the  City  of  N.  Y.,  commonly 
called  the  Lien  Law,  and  the  Act  Amending 
the  Same.  *See  Slat.,  sess.  1830,  p.  [*8»8 
412,  and  sess.  1832,  p.  181.  Collins  had  en- 
tered into  a  contract  with  one  John  Q.  Young, 
whereby  the  latter  engaged  to  do  the  carpen- 
ter work  according  to  a  specified  plan  of  four 
houses  then  erecting  by  Collins  in  the  City  of 
N.  Y.,  for  which  he  was  to  receive  $3,800  in 
certain  specified  installments  as  the  work  pro- 
gressed. Before  the  job  was  completed.  Young 
abandoned  the  work,  leaving  an  installment  of 
$1,000  unpaid.  Ellis,  the  plaintiff  below,  hav- 
ing furnished  Young,  the  contractor,  with  a 
quantity  of  plank  used  in  the  erection  of  the 
buildings,  for  which  he  claimed  the  sum  of 
$256  as  due  to  him,  gave  notice  of  such  claim 
to  Collins,  the  owner  of  the  buildings,  and  de- 
manded payment  of  the  same.  The  notice  of 
claim  was  accompanied  by  an  account  drawn 
up  by  Ellis,  charging  Young  as  debtor,  speci- 
fying the  quantity  of  plank  and  the  value 
thereof,  and  two  attidtivits — one  of  Ellis  him- 
self, declaring  the  account  to  be  just  and  true, 
and  stating  the  amount  due  to  him  to  be  $256: 
the  other  was  made  by  a  third  person,  who 
merely  swore  to  the  value  of  the  plank.  On 
the  production  of  these  papers  on  the  trial,  the 
defendant  objected  to  their  sufficiency,  instat- 
ing that  the  statute  required  an  attested  ac- 
account  of  the  materials  furnished  and  the  val- 
ue thereof,  and  that  the  papers  produced  did 
not  amount  to  a  compliance  with  the  require- 
ment* of  the  statute.  The  objection  wa.s  over- 
ruled. The  plaintiff  then  called  Young,  the 
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contractor,  to  prove  a  balance  due  to  him  from 
the  defendant  for  work  done  on  the  buildings 
over  and  above  the  payments  received  by  him. 
He  was  objected  to  as  not  a  competent  wit- 
ness, but  the  objection  wasjoverruled  ;  and  he 
then  testified  that  the  defendant  was  indebted 
to  him  over  and  above  the  payments  received 
in  the  sum  of  $232,  for  extra  work  upon  the 
buildings,  and  that  what  remained  to  be  done 
under  the  contract  when  he  abandoned  the 
job,  would  not  cost  a  sum  equal  to  the  last  in- 
stallment which  remained  unpaid.  On  the 
other  hand,  evidence  was  given  tending  to 
show  that  the  cost  of  completing  the  job  would 
greatly  exceed  the  $1,000  and  the  sum  claimed 
for  extra  work.  The  jury  found  a  verdict  for 
3  J)9*]the  plaintiff  for  the  *whole  sum  claimed. 
The  defendant  having  excepted  to  the  decis- 
ions of  the  court,  sued  out  a  writ  of  error. 

Mr.  W.  Mulock,  for  plaintiff  in  error. 

Mr.  H.  Brewster,  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  There  is  no  foun- 
dation for  objecting  to  the  account  as  not 
properly  attested.  This  attestation  was,  of 
course,  not  evidence  upon  the  trial.  The  ob- 
ject of  the  Act,  in  requiring  it,  was  to  prevent 
the  introduction  of  captious  and  unfounded 
claims  against  those  who  employ  building  con- 
tractors. It  intended,  therefore,  that  the 
plaintiff  should  sustain  it  by  his  own  oath,  as 
proof  preliminary  to  the  bringing  of  an  action, 
like  the  proof  of  loss  which  is  often  required 
of  the  assured  by  policies  of  insurance.  The 
section  in  question  speaks  of  an  attested  ac- 
count merely,  without  saying  by  whom.  The 
attestation  furnished  was,  therefore,  a  literal 
compliance  with  the  terms  and,  I  think,  for  the 
reason  given,  it  was  also  in  conformity  with 
the  intent  of  the  Act.  I  agree  that  it  would 
have  been  otherwise,  had  the  Act  contemplated 
the  attestation  being  used  as  evidence  of  the 
truth  of  the  account,  upon  the  trial. 

The  question  whether  Young  was  a  compe- 
tent witness  for  the  plaintiff,  depends  on  the 
legal  effect  which  a  recovery  in  a  suit  of  this 
kind  will  have  upon  the  rights  of  the  original 
debtor.  The  plaintiff  had  given  credit  to  him; 
and  at  common  law,  he  alone  was  liable  ;  but 
the  statute  allows  the  creditor,  on  serving  an 
attested  notice,  to  pass  him  by,  and  recover  of 
another,  if  that  other  be  indebted  to  him,  in 
respect  to  the  building  on  which  the  plaintiff's 
labor  has  been  bestowed.  So  far,  Young  was 
most  clearly  interested  to  make  out  a  fund  in 
the  hand  of  the  defendant  below.  It  was  to 
perform  the  important  function  of  paying  the 
witness'  own  debt.  The  defendant  was  called 
into  court  as  being  a  debtor  in  respect  to  the 
fund  :  and  a  recovery  by  the  plaintiff,  with 
satisfaction,  would  work  an  extinguishment 
of  the  debt.  Admitting  the  witness  to  be 
only  prima  facie  liable  for  a  debt,  it  has 
been  often  held  that  he  is  not  competent  to 
4OO*]  *sustain  a  suit  which  seeks  to  charge 
that  debt  upon  another:  as  if  he  had  been  an 
agent  for  the  defendant  to  contract  the  debt 
for  him,  but  had  contracted  in  his  own  name, 
or  without  disclosing  the  name  of  his  princi- 
pal. M'Braine  v.  Fortune,  3  Camp.,  317.  Ld. 
Ellenborough  said,  in  that  case,  that  the  ver- 
dict which  he  was  called  to  sustain  would  be  ! 
evidence  for  him,  if  the  plaintiff  for  whom  he  I 
1134 


was  called  should  afterwards  sue  him  as  being 
prima  facie  liable.  Sliiras  v.  Morris,  8  Cow.,  60 
is  direct  to  the  same  point.  The  former  case 
was  approved  by  the  judges  of  the  Common 
Pleas  in  Ripley  v.  Thompson,  12  J.  B.  Moore, 
55.  In  the  latter  case,  the  witness  who  had 
given  his  note  to  the  plaintiff  for  the  debt, 
was  called  to  charge  the  defendant  as  his  part- 
ner, but  was  rejected,  because  a  recovery 
would  relieve  him  from  one  half  the  debt.  In 
Brown  v.  Brown,  4  Taunt.,  752,  also  cited  and 
approved  in  Ripley  v.  T/iompson,  by  Gazelee, 
J.,  at  p.  58  of  12  Moore,  the  court  came  to  the 
same  conclusion.  There  one  who  had  suffered 
judgment  by  defaultin  an  action  on  a  joint  con 
tract,  was  offered  as  a  witness  against  the 
other,  but  excluded  on  the  ground  that  the 
witness  would  obtain  by  his  own  testimony 
contribution  against  the  other.  The  precise 
point  decided  in  M'Brane  v.  Fortune  was  de- 
cided in  the  same  way  by  the  district  court  for 
the  City  and  Connty  of  Philadelphia  in  Hick- 
ling  v.  Fitch,  1  Miles,  208.  There  are  many 
cases  agreeing  with  the  principle  of  Riplf.y  v. 
Thompson,  indeed  deciding  the  very  point  and 
some  in  this  court.  Marquand  v.  Webb,  16 
Johns.,  89,  is  one.  There  is  a  class  of  cases 
which  conflict  with  this  principle,  or  rather  its 
application  in  the  two' cases  just  mentioned, 
on  the  notion  that  the  witness  would  be  lia- 
ble over,  and  so  a  balance  of  interest  created. 
Mr.  J.  Nelson  mentions  two  cases  of  this 
class  in  Gregory  v.  Dodge,  14  Wend.,  603. 
They  are  Cossham  v.  Goldney,  2  Stark.,  413, 
and  Blackett  v.  Weir,  5  Barn.  &  C.,  385.  Hud- 
son v.  Robinson,  4  Maule  &  8.,  475,  was  a 
third.  Mr.  J.  Nelson  does  not  appear  to  be  at 
all  satisfied  with  the  reason  on  which  these 
cases  proceeded. 

*I  have  always  thought  the  better  [*4O1 
reason  with  us  to  be,  that  a  recovery,  one  way 
or  the  other,  would  discharge  the  witness,  both 
at  law  and  in  equity,  Robertson  v.  Smith,  18 
Johns.,  459;  Penny  v.  Martin,  4  Johns.  Ch., 
567,  which  would  throw  his  technical  interest 
against  the  party  calling  him;  for,  by  defeat- 
ing the  plaintiff's  action,  the  witness  would 
escape  both  present  contribution  and  all  future 
liability.  That  might  be  worthy  of  considera- 
tion, should  the  particular  class  of  cases  to 
which  Marquand  v.  Webb  belongs,  come  to 
be  reviewed.  But  it  does  not  touch  the  ques- 
tion immediately  before  us,  because  a  recovery 
by  the  defendant  could  have  no  such  operation 
except  where  the  witness  is  a  joint  debtor  with 
the  defendant.  So  far  as  this  court  has  acted, 
we  have  direct  authority  for  saying,  that  where 
the  plaintiff  calls  a  witness  who  is  liable,  or 
prima  facie  liable  to  the  plaintiff  for  the  debt 
in  question,  with  a  view  to  throw  even  part  of 
that  debt,  and  a  fortiori  the  whole  of  it  off 
himself,  and  on  to  another,  the  witness  is  in- 
competent. In  such  case,  I  do  not  know  that 
the  verdict,  being  admissible  as  evidence  for 
or  against  the  witness,  is  essential.  The  result 
of  the  proceeding  is  a  payment  of  his  own 
debt,  in  part  or  in  whole.  Suppose  an  officer, 
having  levied  on  a  debtor's  property,  to  be 
sued  in  trover  for  it  by  a  stranger,  and  the 
debtor  to  be  called  for  the  officer,  he  would 
be  clearly  incompetent.  Spencer,  J.,  in  Mar- 
quand v.  Webb,  16  Johns.,  93,  94.  The  record 
would  in  such  case,  perhaps,  be  evidence  of 
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an  eviction,  if  the  plaintiff  recovered;  but  the 
prominent  reason  is,  that  by  the  witness'  own 
oath,  he  may  swear  a  fund  out  of  the  stranger, 
which  has  been  levied  on  to  pay  the  witness' 
debt.  He,  therefore,  has  a  direct  interest.  In 
the  case  at  bar,  Young  was  called  to  create  a 
fund  for  his  own  benefit.  The  defendant  be- 
low denied  its  existence.  Suppose  Young's 
debts  had  been  assigned  under  the  Insolvent 
Act,  and  his  assignees  had  sued  the  defendant 
below  for  the  $232,  I  need  not  cite  cases  to 
show  that  he  could  not  be  a  witness  without 
his  interest  being  first  released.  In  cases  of 
this  kind,  we  must  look  at  the  nature  of  the 
question,  the  point  really  at  issue;  not  merely 
to  the  technical  form  of  the  record,  nor  wheth- 
4O2*Jer  *it  will  be  evidence  to  affect  the  wit- 
ness hereafter;  though  I  think  I  shall  be  able 
to  show  that  it  would  in  one  view  affect  Young 
most  seriously.  The  question  is  broader:  is  he 
to  be  directly  benefited  by  the  event  of  the 
suit?  In  the  case  at  bar,  he  stood  in  the  posi- 
tion of  a  plaintiff  against  Collins,  who  was 
warmly  contesting  the  debt.  Young  had  aban- 
doned his  contract,  had  forfeited  the  last  in- 
stallment; and  how  much  further  he  had  in- 
jured Collins,  was  the  question  submitted  to 
the  jury  on  his  testimony.  It  is  right  in  every 
sense,  therefore,  to  say  that  the  witness  was 
the  author  of  the  fund  which  was  to  pay  his 
debt.  In  Hayes  v.  Qrier,  4  Binn.,  80,  the 
county  treasurer  had  sued  one  to  whom  he  al- 
leged Bond  had  paid  money  to  be  paid  over  to 
him,  the  treasurer;  and  Bond  was  held  incom- 
petent as  a  witness  for  the  plaintiff.  Tilghman, 
Ch.  J.,  and  Yeates,  ./.,  both  said  the  record 
would  be  evidence  for  Bond,  to  prove  that  the 
treasurer  had  recovered  the  money.  Mr.  Mu- 
lock  cited  my  Treatise,  593,  on  the  argument, 
where  I  have  given  the  substance  of  this  case 
in  a  familiar  way,  and  assigned  the  same  rea- 
son. Whether  that  be  the  true  reason  or  not, 
we  see  that  the  result  would  probably  have 
been  a  satisfaction  of  the  debt,  and  a  conse- 
quent discharge  of  the  principal  debtor  called 
as  a  witness  to  promote  that  discharge.  This 
argument  has  thus  often  been  applied,  as  we 
have  seen,  in  actions  on  contracts,  though  I 
admit  it  has  been  as  often  repudiated  in  actions 
for  wrongs.  There,  the  joint  wrong-doer  not 
sued  is  held  competent  as  a  witness  for  either 
party,  though  hi»  testimony  goes  in  the  result, 
when  he  is  called  for  the  plaintiff,  entirely  to 
discharge  him.  I  say  in  the  result,  because, 
with  us,  he  is  not  discharged  till  the  plaintiff 
either  obtains  actual  satisfaction,  or,  at  least, 
by  taking  out  execution,  has  elected  demeliori- 
bus  dfimnu.  Livingston  v.  Buhop,  1  Johns.,  290. 
In  England,  the  simple  recovery  by  the  plaint- 
iff, bars  all  action  forever  against  the  witness. 
Yet,  says  Abbott,  Ch.  J.,  in  Blackett  v.  Weir, 
before  cited:  "  Scarcely  a  circuit  passes  with 
out  an  instance  of  a  person  who  has  committed 
a  trespass,  being  called  to  prove  that  he  did  it 
by  the  command  of  the  defendant."  He  admits 
the  objection  to  be  much  stronger  than  that  on 
40:i*l  which  Marquand  *v  Webb  and  its 
kindred  cases  shut  out  the  witness;  and  Iil<ifk- 
ttt  v.  Weir  was,  as  we  have  noticed,  in  direct 
conflict  with  those  cases.  The  principle  i»  as 
strong  against  the  competency  of  the  witness, 
in  the  cases  mentioned  by  Abbott,  Ch.  J.,  for 
aught  I  can  see,  as  in  McRrain  v.  Fortune,  or 
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Ripley  v.  Thompson.  The  only  difference  is, 
that  one  class  are  cases  of  tort  and  the  other  of 
contract.  Yet  no  one  can  deny,  that  on  the 
same  principle,  in  the  different  cases,  courts 
have  uniformly  come  to  antagonistic  results. 
I  must  be  pardoned  for  supposing  that  the 
learned  Chancellor,  in  Benedict  v.  Hecox,  18 
Wend.,  493,  fails  to  make  the  two  classes  of 
cases  consistent,  by  an  attempt  to  show  a 
stronger  reason  for  exclusion  in  the  case  of 
contracts  than  of  torts.  Yet  I  agree,  and  have 
endeavored  to  show,  that  the  authorities  are 
quite  uniform,  both  in  England  and  in  this 
country,  that  where  the  witness  stands  as  a 
sole  debtor  for  the  whole  debt,  he  cannot  be 
received  to  charge  it  on  another  man,  or  on  a 
fund  in  the  bands  of  that  man  which  his  testi- 
mony goes  to  create,  unless  there  be  some  coun- 
tervailing interest  upon  which  we  can  say  stat 
indifferenter.  See  per  Spencer, J.,  in  Marquand 
v.  Webb,  16  Johns..  94,  95.  The  following 
cases  will  also  be  found  to  sustain  the  same 
view:  Sheldon  v.  Ackley,  4  Day,  458;  Rotheroe 
v,  Elton,  Peake,  N.  P.  Cas.,  84;  The  State  v. 
Edwards,  4  Dessaus.  Eq.,  1,  4,  5;  Emerton  v. 
Andrews,  4  Mass.,  653  (though  Spencer,  /.,  in 
Marquand  v.  Webb,  thought  the  interest  of  the 
witness  in  the  last  case  was  balanced);  Pur- 
mance  v.  Dryden,  3  Serg.  &  R.,  402;  MitUr  v. 
M'Clenachan,  1  Yeates,  144;  Miller  v.  UHe, 
Dudley,  119;  Whatley  v.  Johnson,  1  Stew.,  498; 
Doebler  v.  Suavely,  5  Watts,  225. 

I  have  found  no  cases,  in  respect  to  con- 
tracts, which  are  the  other  way,  except  two  at 
Nisi  Prius;  one  in  England  and  one  in  Ohio. 
Rowcroft  v.  Basset,  Peake,  Add.  Cas.,  199.  and 
Nicholson  v.  May,  1  Wright.  660.  I  will  not 
deny  that  there  may  be  others,  for  I  am  pre- 
pared for  almost  any  judicial  discrepancy  upon 
the  principle  which  governs  this  class  of  cases, 
after  what  I  have  read  as  the  solemn  adverse 
conclusions  from  it,  bv  the  courts  of  West- 
minster Hall.  I  do  not  "know  that  we  ought  to 
be  surprised  at  such  things  *on  many  [*4O4 
questions  which  respect  the  competency  of 
witnesses;  for,  I  imagine,  it  would  be  easy  to 
show  that  the  cases  in  this  branch  of  our  juris- 
prudence are  more  difficult  of  reduction  to 
scientific  arrangement,  than  those  in  any  other 
department  of  the  law.  I  am  confident,  how- 
ever, that  we  are  bound  by  at  least  a  decided 
balance  of  direct  authority  to  deny  the  com- 
petency of  a  witness  called  to  fix  his  own  debt 
upon  another. 

But  it  was  said  that  Young  bad  an  adequate 
counterbalancing  interest  on  the  other  side.  I 
admit,  that  where  a  witness  is  suspended  be- 
tween equally  opposing  forces,  he  is  compe- 
tent ;  and  it  must  now  be  admitted,  perhaps 
since  Benedict  v.  Hecox.  in  the  Court  of  Errors. 
18  Wend..  490,  the  case  mainly  relied  on  for 
the  defendant  in  error  that  if  Young  had,  in 
the  event  of  this  suit  failing,  a  perfect  remedy 
over  against  Collins,  the  defendant  below,  un- 
affected by  a  recovery  either  way,  he  was  a 
competent  witness.  And  see  the  note  to  that 
cane  referring  to  Urtgory  v.  Dodge,  14- Wend.. 
593.  This  case,  and  I  admit  that  it  stands  well 
supported  by  nuthnrity,  though  I  shall  not  stop 
logo  into  the  books,  opens  another  door  for  re- 
versing hundreds  of  decisions  Indeed. I  think 
special  bail  might  be  received  under  it.  as  a 
witness  for  his  principal;  certainly  any  oi her 
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surety  In  behalf  of  his  principal.  In  the  case  re- 
lied on  theaction  was  by  Hecox, a  surety, against 
the  alleged  principals  in  a  promissory  note,  for 
whom  he  had  signed  the  note  and  paid  the 
money;  and  to  establish  his  demand  by  show- 
ing that  the  defendants  were  principals,  he 
called  another,  one  Foster,  who  had  also  signed 
the  note  with  him  as  surety.  Foster  was  held 
competent,  although  his  testimony  went  to  ex- 
onerate himself  by  fixing  the  debt  on  others, 
because  he  clearly  had  a  remedy  over  against 
his  principals,  for  whatever  he  stood  liable  as 
surety  to  pay  by  way  of  contribution  to  Hecox. 
If  the  party  who  called  him  succeeded  the  wit- 
ness was  relieved  ;  if  he  failed,  the  witness 
would  be  charged,  but  could  come  against  those 
persons  whom  he  was  seeking  to  fix,  for  all 
that  he  would  lose.  This  was  holden  to  make 
him  indifferent.  If  he  lost  anything,  it  must 
be  by  the  failure  of  his  indemnitors,  an  event 
4O5*]  which  was  regarded  *as  too  remote 
and  contingent  to  work  a  technical  influence. 
I  refer  to  the  argument  of  Ch.  J.  Nelson,  while 
the  case  was  in  this  court,  18  Wend.,  491,  492, 
and  Senator  Paige,  at/d.,  504,  505,  in  the  Court 
of  Errors,  and  the  cases  cited  by  him,  to  show 
the  view  taken  by  the  two  courts  respectively 
as  to  the  opposite  influences  which  were  held 
to  affect  the  witness.  The  case  is  a  decision 
simply,  that  where  the  witness  has  a  safe  rem 
«dy  over  for  what  he  may  lose  by  an  event  ad- 
verse to  himself,  of  the  suit  in  which  he  is 
called,  this  consideration  renders  him  compe- 
tent. If  we  look  at  the  mere  solvency  of  the 
man  against  whom  the  remedy  is  supposed  to 
lie  in  the  case  at  bar,  it  is  so  far  within  the  doc 
trine  of  Benedict  v.  Hecox.  If  the  plaintiff  be- 
low had  failed,  the  defendant  was  able  to  pay 
the  disputed  money  to  Young. 

There  is,  I  think,  however,  one  remarkable 
feature  in  this  case,  which  did  not  exist  in 
Benedict  v.  Hecox.  Here  it  was  essential  for 
the  plaintiff  below  to  show  that  there  was  a 
debt  due  from  the  defendant  to  the  witness, 
Young,  upon  which  the  plaintiff's  notice  had 
attached;  and,  in  virtue  of  the  statute, worked 
an  appropriation  of  the  particular  debt  to  the 
plaintiff.  I  think  the  event  of  the  suit  was  the 
same  in  legal  effect,  to  the  witness,  as  if  he  had 
himself,  in  writing,  assigned  the  debt  to  the 
plaintiff,  and  warranted  its  collection  ;  or,  if 
you  please,  the  same  as  if  it  had  passed  by  assign- 
ment under  the  Insolvent  Act  to  the  witness'  as- 
signees. In  such  case  a  privity  arises,  and  it 
shall  not  be  allowed,  that  those  who  have  thus 
acquired  the  interest  and  brought  their  action 
and  been  defeated  on  the  merits,  may  re-assign 
an  unimpaired  claim  to  the  person  from  whom 
they  received  a  transfer  of  it.  An  adverse 
event  of  a  suit  brought  by  a  trustee  or  assignee 
binds  the  cestui  que  trust,  or  assignor.  There 
is  a  privity  between  them.  The  formal  right 
of  the  plaintiff  below  was  clear;  he  made  out 
the  assignment  to  him  by  evidence  entirely  in- 
dependent of  Young's  testimony.  Then,  as 
standing  legally  in  the  place  of  Young,  he  pro- 
ceeded to  try  the  question  whether  the  debt 
which  he  claimed  had  any  existence.  To  show 
this  was  essential,  Haswell  v.  Ooodchild,  12 
Wend.,  373;  and  was  admitted  to  be  so  upon 
4O6*]  *the  trial ;  and  Young  with  all  his  ul- 
timate responsibility  resting  upon  him,  was 
made  a  witness  to  that  point.  Suppose  the  ac- 
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tion  to  have  failed  on  this  trial  upon  the  very 
point,  is  it  to  be  tolerated  that  Young  may  him- 
self sue,  and  try  the  question  again?  Is  not  his 
remedy  forever  gone  in  respect  to  the  fund  in 
question?  Clearly  it  is,  unless  he  shall  be  en- 
abled to  show  that  the  action  was  brought  and 
tried  collusively,  in  order  to  defraud  him,  or 
went  off  upon  some  point  not  connected  with 
the  merits.  Nothing  of  that  kind  can  be  pre- 
tended in  the  present  case.  If  the  action  had 
failed  upon  the  preliminary  proofs,  it  might 
have  been  renewed.  But  the  debt  was  as  effectu- 
ally transferred  as  if  it  had  stood  in  the  form  of 
a  note  or  bill  of  exchange,  and  had  been  in- 
dorsed to  the  plaintiff  below  by  Young  ;  at 
least,  after  a  trial  on  the  merits,  he  would  have 
been  as  completely  cut  off  by  the  event,  as  he 
would  by  the  trial  of  a  suit  upon  a  debt  regu- 
larly assigned  and  guarantied  by  him.  The 
record  would,  therefore,  be  evidence  against 
him.  The  debt  would  not,  like  an  indorsed 
note,  revert  to  him  in  his  original  capacity,  on 
his  paying  the  holder.in  this  case  the  mechanic. 
It  would  come  loaded  with  the  legal  bar  cre- 
ated while  in  the  hands  of  the  assignee.  The 
answer  to  Young's  action  would  be,  that  the 
suit  by  the  plaintiff  below,  which  failed,  and 
the  one  brought  by  him,  were  substantially  be- 
tween the  same  parties;  or,  at  least,  that  he 
could  claim  only  as  a  privy  of  the  plaintiff  be- 
low. These  views  will  be  found  supported  by 
the  following  cases:  Rogers  v.  Haines,%  Greenl., 
362,  366;  Calhoun's  Lessee  v.  Dunning,  4  Dall., 
120;  Hutchim  v.  Fitch,  4  Johns.,  222;  M'Dod- 
ald  v.  Rainor,  8  Id. ,  442.  An  assignee  of  a 
chose  in  action  has  often  been  considered  the 
real  party  by  this  court ;  a  fortiori  is  he  so, 
where  the  debt  is  transferred  by  law,  and  he 
empowered  to  sue  for  it  in  his  own  name? 
Shall  the  one  for  whose  benefit  he  sues  escape 
the  same  consequence?  More  especially  is  a 
party  in  interest,  though  not  even  named  upon 
the  record,  concluded,  if  he  have  notice, 
and  be  present  as  Young  was,  and  participate 
in  the  prosecution  of  the  suit.  Walker  v.  Fer- 
ren,  4  Vt.,  523,  529.  530.  The  fact  of  his  being 
a  witness  on  the  trial,  shows  *that  [*4O7 
Young  had  notice.  Per  Savage,  Ch.  J.,  in 
Brewster  v.  Countryman,  12  Wend.,  450. 

To  allow  a  claim  first  to  be  litigated  by  the 
assignee,  with  the  benefit  of  his  assignor's  tes- 
timony, and  on  failure,  the  debtor  to  be  har- 
assed by  another  suit  concerning  the  same 
matter,  would  be  unreasonable,  not  to  say  op- 
pressive. 

Thus,  that  the  record  would  be  evidence 
against  Young,  on  a  recovery  adverse  to  the 
plaintiff  below,  seems  to  be  quite  clear.  He 
was  interested  to  avoid  that  consequence. 

The  judgment  of  the  court  below  must,  there- 
fore, be  reversed;  venire  de  novo  will  issue  from 
the  court  below;  the  cost*  to  abide  the  event. 

Cited  in— 24  Wend..  468  ;  1  Hill,  278:  3  Hill,  579  ;  4 
Hill,  198;  5  Hill,  85;  1  E;  D.  8.,  708;  12  Leg.  Obs,,  114. 


MAXWELL  v.  PALMERTON. 

In  an  action  of  trespass  for  killing  a  dog,  where 
the  defense  was  that  the  flog  was  ferocious  and  in 
the  habit  of  attacking  individuals,  it  was  held,  that 
it  was  not  necessary  to  prove  a  scienter  as  to  the 
plaintiff,  to  support  the  defense. 

Citations— Cro.  Jac.,  45;  13  Johns.,  312;  1  Saund.,  84; 
1  Camp.,  41,  n. ;  17  Wend.,  496. 
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ERROR  from  the  Saratoga  C.  P.     Maxwell 
sued  Palmerton  in  a  justice's  court  in  an 
action  of  trespass  for  killing  his  dog.    Thede- 

.feudant  proved  by  several  witnesses  that  the 
dog  was  ferocious,  had  repeatedly  made  attacks 
upon  sundry  persons,  and  was  looked  upon  as 
dangerous.  Several  of  the  witnesses,  who  gave 
instances  of  the  bad  conduct  of  the  dog,  also 
expressed  their  opinions  that  they  considered 
him  a  dangerous  dog  ;  which  expressions  of 

.  opinion  were  objected  to  by  the  plaintiff  as  not 
proper  evidence,  but  the  objection  was  over- 
ruled. It  was  insisted  also  by  the  plaintiff  that 
no  proof  having  been  given  that  he  had  knowl- 
edge of  the  bad  disposition  of  the  dog,  the  de- 
fendant had  failed  to  establish  a  defense.  The 
cause  was  tried  by  a  jury,  who  found  a  ver- 
dict for  the  defendant,  on  which  judgment  was 
rendered.  The  C.  P.  of  Saratoga  affirmed  the 
judgment,  and  the  plaintiff  sued  out  a  writ  of 
error 

4O8*]  *Me**r*.  S.  J.  Cowen,  and  N.  Hill, 
Jr.,  for  plaintiff. 

Messrs.  J.  B.  Bloore  and  G.  W.  Kirt- 
land,  for  defendaut. 

By  the  Court,  Nelson,  Ch.  J.  I  doubt  if  it 
be  necessary  in  this  and  the  like  cases  to  prove 
&  scienter  upon  theowner.  If  the  dog  be  in  fact 
ferocious,  at  large,  and  a  terror  to  the  neigh- 
borhood, the  public  should  be  justified  in  dis- 
patching him  at  once.  It  seems  to  be  settled 
that  such  proof  is  not  necessary  where  a  dog 
is  in  the  habit  of  chasing  conies  in  a  warren, 
or  deer  in  a  park,  and  that  he  may  be  killed 
for  the  protection  of  those  animals.  How  much 
more  proper  is  it,  that  this  should  be  the  rule, 
and  most  singular  would  it  be  were  it  other  wise, 
when  the  persons  and  lives  of  rational  beings 
are  in  danger.  Cro.  Jac.,  45  ;  I  Saund.,  84;  1 
Camp..  41,  n;  13  Johns  ,  812;  17  Wend.,  496. 
Were  it  necessary,  I  think  the  jury  were  war- 
ranted from  the  proof  in  this  case  in  finding  a 
acienter;  at  all  events,  though  we  might  differ 
with  them  upon  that  question,  such  difference 
-of  opinion  would  afford  no  ground  for  revers- 
ing the  judgment. 

Perhaps  the  opinions  of  the  witnesses  that 
the  dog  was  a  dangerous  animal,  ought  not  in 
strictness,  to  have  been  received  ;  but  the  wit- 
nesses gave  the  grounds  of  their  opinions,  and 
they  could  not  have  materially  varied  the  case. 
The  facts  were  stated  which  had  come  under 
their  observation,  from  which  they  considered 
him  dangerous.  It  would  be  distrusting  the  in- 
telligence of  the  jury  too  much  to  believe  that 
the  opinions  of  the  witnes.se*  could  have  added 
anything  to  the  effect  of  the  facts  in  the  par- 
ticular case. 

Judgment  affirmed. 

Cited  in-17  Barb.,  666;  27  How.  Pr..  <06;17  Abb. 
Pr.,  433 ;  2  Hob..  188. 


4OO*J  THE  PEOPLE  e.  STEARNS. 

Indictment  for   Forgery  —  Sufficiency  of— Evi- 
dence need  not  be  Set  Out. 

An  Indictment  for  fonrery  to  good.  If  In  It  be  set 
forth  the  instrument  or  writing  allrgcil  '"  have 
boon  f  iirgni.  averring  It  t- >  have  IM-I-II  faintly  made 
with  the  Intent  to  Injure  or  defraud  dome  person  or 
body  corporate,  provided  the  Instrument  be  such  us 
-on  it«  face  to  show  that  the  rig hu  or  property  of 
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such  person  or  body  corporate  may  thereby  be  in- 
jured or  affected ;  it  is  not  necessary  that  the  facts 
and  circumstances  of  the  case  showing  the  intent, 
should  be  specially  set  forth  in  the  indictment;  it  is 
enough  that  they  be  given  in  evidence  on  the  trial. 

It  was  accordingly  held  in  this  case,  in  which  the 
defendant  was  indicted  for  forging  an  instrument 
purporting  to  be  a  request  from  the  cashier  of  a 
bank  in  Ky.  to  the  cashier  of  a  bank  in  N.Y..  to  de- 
liver to  engravers  the  plates  of  the  bank  for  the  pur- 
pose of  having  new  impressions  taken,  that  it  was 
not  necessary  to  allege  either  that  there  was  such  a 
bank  in  Ky.,  or  that  the  person  who  purported  to  be 
the  writer  of  the  request  was  cashier  thereof  and  had 
authority  to  make  such  request,  or  that  there  were 
such  plates  in  existence  and  in  the  possession  or 
under  the  control  of  the  cashier  to  whom  the  writ- 
ing was  addressed:  all  this  being  matter  of  evidence 
and  not  necessary  to  beset  forth  in  the  indictment. 
Extrinsic  facts  are  necessary  to  be  stated  only  when 
the  operation  of  the  instrument  upon  the  rights  or 
property  of  another  is  not  manifest  or  probable 
from  the  face  of  the  writing. 

It  was  further  held,  that  it  was  not  necessary  to 
aver  in  the  indictment  that  the  Bk.  of  Ky.  was  a  cor- 
poration duly  created ;  that  it  was  enough  to  allege 
that  the  instrumentset  forth  was  falsely  made,  with 
the  intent  to  injure  and  defraud  the  bank;  and  that 
under  such  allegation  an  exemplification  of  the  Act 
of  incorporation  wasadmisssible  in  evidence. 

The  case  of  People  v.  Wright,  9  Wend..  103,  exam- 
ined and  commented  upon. 

Citations— 2  R.  S..  558,  2ded.  sees.  22, 37.  39 :  560, 561, 
sec.  33,  sub.  2 ;  583,  sec.  39 ;  587,  sec.  37 :  2  Russ.  Cr., 
Phila.  ed.  1836,  pp.  290,  291,  292,  325.  329-334. 409,  410;  17 
Wend.,  542 ;  9  Cow.,  778 ;  8  Yerg.,  150 ;  1  Yerg.,  432;  2 
Dev..  443:  1  Dev.,  543:  2  Murph.,379;  Russ.  &  Ry. 
Cr.  Gas.,  50.  75,  90,  209 ;  1  Ld.  Raym..  527,  737;  2  Ld. 
Rayra.,  1481:  1  Salk.,  375;  3  Salk.,  186;  2  Str.,  747,  901; 
Ham.  Dig.  Forgery,  sees.  2,  3,  pi.  102,  108, 109, 110, 143- 
145, 202, 206, 207.347  «.;  Fost.,116, 118;  1  Sid..  142;  Leach, 
75,  83 ;  6  Serg.  &  R..  568,  570;  2  East,  P.  C.,  19,  sees.  46, 
568,  570,  855.  874,  938, 940,  990;  6  Yerg.,  377,  385;  2  Leach, 
54, 282,  847 ;  5  Carr.  &  P..  116;  17  Mass.,  46;  2  Bay,  262 ;  9 
Wend.,  193 ;  1  Barn.,  168, 169 ;  Fitzg.,  57, 59,  60, 261. 

T7ORGERY.  The  prisoner  Stearns  was  in- 
JL  dieted  for  forging  an  order  in  these  words: 
"To  the  cashier  of  the  Union  Bank — Sir,  please 
deliver  to  Messrs.  Burton,  Gurley  &  Edmonds 
the  plates  uf  our  bank,  and  receive  them  again 
on  deposit,  and  oblige  your  obed't  serv't,  Q. 
C.  Qwathmay,  Cashier— [Dated]  Bank  of  Ken- 
tucky, Louisville,  December  '^0,  1837" — with 
intent  to  injure  and  defraud  The  President, 
Directors  and  Company  of  the  Bunk  of  Ken- 
tucky, and  divers  other  persons  to  the  jurors 
aforesaid  unknown,  against  the  form  of  the 
statute,  etc.  There  was  a  second  count  charg- 
ing the  prisoner  with  uttering  and  publishing 
*the  same  order  with  intent  to  injure  [*41O 
and  defraud,  etc.,  as  in  the  first  count.  The 
prisoner  demurred  to  the  indictment,  and  as- 
signed as  cause  of  demurrer,  that  it  was  not 
averred  in  the  indictment  that  there  was  such 
a  body  corporate  or  otherwise  in  existence,  as 
The  President,  Directors  and  Company  of  the 
Bk.  of  Ky. ;  that  such  body  carried  on  the 
business  of  banking,  or  were  possessed  of  or 
had  any  interest  in  any  plates,  as  specified  in 
the  indictment;  that  Q.  C.  Qwathmay  had  au- 
thority to  make  such  order,  and  that  if  it  had 
been  genuine  it  would  have  been  a  legal  and 
valid  Instrument  for  the  purposes  therein  in- 
tended; and  that  the  cashier  of  the  Union  Bank 
had  the  possession  of  or  control  over  the  plates 
which  he  was  requested  to  deliver  to  Messrs. 
Burton,  etc.  The  Court  of  General  Sessions 
of  N.  Y.  overruled  tin;  demurrer,  and  gave 
judgment  that  the  prisoner  answer  over,  which 
he  refusing  to  do.  the  court  directed  the  plea  of 
not  guilty  to  be  entered  for  him.  On  the  trial 
of  the  case  it  was  proved  that  the  order  set 
forth  in  the  indiclmcnt  was  forged  by  the  pro- 
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curement  of  the  prisoner,  and  inclosed  in  an 
envelope  to  Messrs.  Burton,  Gtirley  &  Ed- 
monds, engravers  in  the  City  of  N.  Y.,  the  suc- 
cessors of  a  firm  who  originally  engraved  the 
plates  for  the  bills  of  the  Bk.  of  Ky.,  and  was 
received  by  Messrs.  Burton  &  Gurley — the 
other  member  of  the  firm  (Edmonds)  having 
retired  from  the  concern;  in  which  envelope 
(also  purporting  to  be  signed  by  Q.  C.  Gwath- 
may,  cashier)  they  were  desired  to  send  500 
impressions  from  each  of  the  plates  of  the 
bank  except  those  of  certain  denominations. 
In  the  preceding  year,  Burton,  Gurley  &  Ed- 
monds had  printed  bills  for  the  same  bank. 
The  order  was  presented  by  Mr.  Gurley  to  the 
cashier  of  the  Union  Bank,  and  the  plates  de- 
livered to  him,  and  a  large  amount  of  impres- 
sions taken  or  bills  struck  of  the  denomination 
of  $5,  $10,  $20,  $5Q,  $100,  and  of  a  post-note 
in  blank.  The  fraud  of  the  prisoner  was  dis- 
covered so  as  to  prevent  the  delivery  of  the  im- 
pressions to  him.  The  cashier  of  the  Union 
Bank,  called  as  a  witness  on  the  part  of  the 
prosecution,  testified  on  his  cross  examination 
that  it  was  well  understood  that  the  plates  of 
the  Bk.  of  Ky.  were  left  at  the  Union  Bank  for 
411*]  safe  *keeping;  that  he  as  cashier  of  the 
Union  Bank  had  no  power  or  authority  over 
deposits  made  in  that  bank  for  safe  keeping, 
other  than  what  was  derived  from  his  of- 
fice as  cashier;  that  he  did  not  consider  him- 
self individually  responsible  for  the  plates,  or 
that  any  action  would  lie  against  him  for  re- 
fusing to  obey  a  genuine  order  of  the  character 
of  the  one  in  question.  The  district  attorney 
offered  in  evidence  an  exemplification  of  an 
Act  of  the  Legislature  of  the  State  of  Ky.  in- 
corporating the  Bk.  of  Ky.,  by  the  name  of 
"The  President,"  etc.,  as  set  forth  in  the  in- 
dictment ;  which  evidence  was  objected  to  by 
the  counsel  for  the  prisoner,  on  the  ground 
that  there  was  no  averment  in  the  indictment 
of  the  incorporation  of  such  bank;  but  the  ob- 
jection was  overruled  and  the  proof  received. 
The  evidence  being  closed,  the  jury  were 
charged  by  the  recorder,  and  the  prisoner 
found  guilty.  The  counsel  for  the  prisoner 
having  excepted  to  various  decisions  made  in 
the  progress  of  the  trial,  procured  a  bill  of  ex- 
ceptions to  be  sealed,  which,  together  with  the 
indictment  and  demurrer,  were  brought  here 
for  the  advice  of  this  court.  The  case  was  ar 
gued  here  by, 

Messrs.  A.  Nash  and  N.  Hill,  Jr.,  for  the 
prisoner. 

Mr.  J.  R.  Whiting,  Dist.  Atty.  of  N.  Y., 
for  the  people. 

By  (he  Court,  Co-wen,  J.  The  objections  tak- 
en at  the  bar  are  reducible  to  the  following:  1. 
That  the  indictment  is  defective,  inasmuch  as 
it  does  not  aver  that  the  object  of  the  prisoner 
was  to  defraud  any  natural  person  by  name, 
or  anybody  corporate;  2.  That  it  avers  no  such 
connection  between  Ebbetts,  the  cashier  of  the 
Union  Bank,  and  the  plates,  as  to  show  that 
any  order  on  him  could  operate  to  the  preju- 
dice of  the  bank;  nor  that  Gwathmay,  the  pre- 
tended drawer  of  the  order,  had  any  legal  right 
to  control  them;  and  for  want  of  these  aver- 
ments, the  instrument  not  being  valid  on  its 
face,  does  not  appear  to  be  the  subject  of  for- 
gery; 3.  That  the  case  was  not  made  out  at  the 
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trial,  inasmuch  *as  it  appeared  that  [*412 
Ebbetts,  the  cashier  of  the  Union  Bank,  in 
truth,  had  no  control  over  the  plates;  4.  That 
although  the  indictment  charged  that  the  in- 
tent was  to  defraud  a  company  not  set  forth  as 
incorporated,  yet  proof  was  received  of  its  be- 
ing a  corporate  body,  and  this  was  a  variance;. 
5.  That  the  president,  directors  and  company 
of  the  Bk.  of  Ky.  were  not  shown  by  the  in- 
dictment to  have  been  a  corporate  or  natural 
person,  having  any  interest  in  or  control  over 
the  plates,  which  were  the  subject  of  the  or- 
der; and  yet  the  proof  of  their  being  a  corpo- 
ration was  received. 

That  class  of  objections  which  complain  that 
the  averments  in  the  indictment  do  not  show 
such  an  instrument  as,  if  genuine,  would  be 
valid  and,  therefore,  the  subject  of  forgery, 
involves  the  inquiry  whether  the  order  was  ap- 
parently available  to  transfer  the  plates  of  the- 
Bk.  of  Ky.  from  the  custody  of  their  deposi- 
tary to  the  hands  of  another.  If  so,  the  case  is 
brought  literally  within  the  Statute  2  R.  S., 
560,  561,  sec.  33,  sub.  2,  without  the  aid  of  ex- 
trinsic matter.  The  statute  declares  that  the 
counterfeiting,  with  intent  to  injure  or  de- 
fraud, of  any  instrument  or  writing,  being  or- 
purporting  to  be  the  act  of  another,  by  which 
any  rights  or  property  whatever  shall  be  or 
purport  to  be  in  any  manner  affected, by  which 
any  person  may  be  affected,  or  in  any  way  in- 
jured in  his  person  or  property,  shall  be  for- 
gery in  the  third  degree.  The  fraudulent  ut- 
tering of  such  an  instrument  subjects  the  of- 
fender to  the  same  degree  of  punishment  as  its 
actual  forgery.  Id.,  562,  sec.  39.  It  seems  dif- 
ficult for  a  reader  to  mistake  the  apparent  im- 
port of  the  instrument  in  question.  It  purport- 
ed to  be  an  order  from  an  officer  representing 
the  Bk.  of  Ky?,  duly  empowered  to  make  it, 
which  order  was  directed  to  another,  purport- 
ing to  be  the  depositary,  and  desiring  him  to 
deliver  the  plates  of  the  bank.  The  objection 
is,  that  neither  any  interest  in  nor  control  of 
the  bank  over  the  plates.nor  any  power  in  their 
cashier  over  them,  nor  the  custody  nor  control 
of  the  pretended  drawee,  is  shown  by  inde- 
pendent averments.  The  objection  implies  that 
the  indictment  and  proof  must  show  such  a 
state  of  things  existing  in  fact,  that  the  order, 
if  *genuine  would  necessarily  or  prob-  [*413 
ably  work  a  change  in  the  custody  of  the 
goods.  It  is  answered  that  the  instrument 
counterfeited  might,  as  appears  from  its  own 
language,  have  had  the  effect  to  defraud;  and' 
it  was,  therefore,  sufficient  to  set  it  out,  aver- 
ring generally  the  intent  to  defraud,  but  omit- 
ting all  extrinsic  circumstances. 

There  is  hardly  any  question  in  criminal 
pleading  so  metaphysical  as  that  we  are  now 
considering,  or  which  has  presented  greater 
difficulties  to  the  judicial  mind.  In  its  general 
compass  it  spreads  over  the  whole  region  of 
fraudulent  device  in  the  fabrication  of  forged 
paper,  diversified  almost  to  infinitude,  as  it 
may  be,  by  the  studious  adaptations  of  de- 
praved ingenuity.  It  calls  upon  courts  to  in- 
quire when  the  paper  presented  is  so  obviously 
fitted  to  its  end  as  to  warrant  a  direct  imputa- 
tion of  fraud.  When  shall  its  purpose  be  said 
at  once  to  strike  the  mind  ?  This  has  been  much 
considered  by  the  courts  both  in  ancient  and 
modern  times;  and  I  need  not  stop  now  to. 
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show,  what  will  appear  in  the  sequel,  that  the 
cases  are  not  uniform  in  their  tendency  to  sus- 
tain this  indictment;  though  their  examination 
has  relieved  me  from  all  doubt  that  the  de- 
cided balance  of  British  authority,  at  least,  is 
with  it. 

It  cannot  now  be  a  serious  question  that  the 
fabrication  of  the  instrument  before  us  was  a 
criminal  forgery.  Whatever  doubt  might  have 
existed  at  common  law,  whether  it  were  to  be 
deemed  a  mere  false  token  coming  in  as  the  in- 
gredient of  a  criminal  cheat,  or  a  fraudulent 
forgery  which  was  in  itself  a  crime  (vide  2 
Russ.  Crimes,  Phila.  ed.  of  1836.  pp.  290-292, 
and  329-333,  and  cases  cited),  all  difficulty  is 
removed  by  the  statute.  Every  instrument  in 
writing  which  may  affect  property:  for  exam- 
ple, an  order,  a  letter,  or  a  mere  license,  is 
made  the  subject  of  a  felonious  forgery.  The 
question  is,  therefore,  one  of  pleading.  The 
indictment  must  show  the  forgery  of  an  instru- 
ment which,  on  being  described, appears  on  its 
face  naturally  calculated  to  work  some  effect 
on  property,  or,  if  it  be  not  complete  for  that 
purpose,  some  extrinsic  matter  must  be  shown 
whereby  the  court  may  judicially  see  its  tend- 
ency. As  an  instance  of  the  latter,  suppose  a 
man  has  the  custody  of  property  which  he 
414*]  *agrees  to  deliver,  on  the  owner  send- 
ing him  certain  words  under  his  hand  which 
have  no  respect  to  property ;  but  which  are  a 
secret  sign  agreed  upon  between  them  and 
known  only  to  them.  Such  words  would  be 
the  subject  of  forgery  within  the  statute;  but 
not  being  significant  and  it  not  being  conceiv- 
able how  mischief  would  ensue  from  their  use, 
the  custody  of  the  goods  and  the  agreement  on 
the  words  must  be  shown  in  the  indictment. 
But  suppose  a  letter  by  which  the  writer  re- 
quests another  to  deliver  "mv  purse  of  gold, 
or  my  package  of  bank  bills,'  to  A  B;  are  not 
the  court  capable  of  seeing  at  once  how  the 
forgery  of  such  an  instrument  may  work  a 
fraud;  and  hence  would  not  the  allegation  that 
the  letter  was  counterfeited,  with  the  usual 
general  averment  that  the  act  was  with  intent 
to  defraud,  be  sufficient?  The  nature  of  an  in- 
strument which  may  intrinsically  present  a 
case  of  forgery  was,  to  a  considerable  extent, 
and  it  struck  me  at  first  sufficiently,  illustrat- 
ed for  all  the  purposes  of  the  present  inquiry 
by  the  citations  of  •//•.  ./.  Bronson  in  the  late 
case  of  People  v.  Galloway,  17  Wend.,  542.  But 
as  the  inquiry  is  not  without  difficulty,  and 
the  nature  of  the  fabricated  paper  must  de- 
termine whether  the  indictment  shall  notice 
foreign  facts,  the  examination  of  other  cases 
may  be  material. 

A  writing  void  on  its  face,  f»r  instance  an 
unattested  will  of  land  or  a  nude  pact,  is  a  fa- 
miliar instance  of  paper  in  respect  to  which 
forgery  cannot  be  predicated  without  the  ater- 
ment  of  some  extrinsic  circumstances  showing 
how  it  may  become  pernicious.  Vide  People  v. 
Shall,  9  Cow.,  778,  and  cases  cited;  Mate  v. 
Smith.  8  Yerg..  150;  Price  v.  State,  1  Id..  488; 
Stale  v.  Bonrden.  2  Dev..  448  ;  Mate  v.  Green 
lee,  1  Id..  543;  St.it,  v.  Daltnn,  2  Murph..  879; 
Rex  v.  Wilfiox.  RUM.  &  R.  Cr.  CM..  50.  This 
is  on  the  presumption  that  every  man  knows 
the  law,  and  1*  able  to  appreciate  the  legal  ef- 
fect of  the  instrument.  Therefore,  it  cannot, 
in  legal  contemplation,  defraud  any  one.  The 
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settled  common  law  rule  is  stated  by  Mr.  Ham- 
mond in  his  Digest  of  the  Law  of  Forgery, 
ch.  1,  sec.  2.  pi.  102,  to  be,  "that  how  clear 
soever  the  fraudulent  purpose,  unless  the  writ- 
ing is  sufficient  to  accomplish  that  purpose,  it 
is  not  *forgery,  since,  with  a  single  ex-  [*415 
ception,  actions  only,  and  not  evil  intentions, 
are  punishable  by  the  English  law,  and  actions 
only  which  actually  do,  or  possibly  may  pro- 
duce injustice.  Rex  v.  Knight,  1  Ld.  Raym., 
527;  I  Salk.,  375;  3  Id.,  186;  King  v.  Ward,  2 
Ld.  Raym.,  1461;  2Str.,  747."  Rex  v.  Knight, 
was  for  forging  an  indorsement  on  an  exche- 
quer bill.  By  statute,  a  man  indebted  to  the 
King  might  pay  in  such  a  bill,  writing  his  name 
on  the  back,  and  then  only  the  collector  might 
pay  the  same  to  the  exchequer,  instead  of  spe- 
cie. The  indictment  alleged  that  the  collector 
forged  an  indorsement  on  an  exchequer  bill. in 
order  to  defraud  the  King.  The  court  said  an 
indorsement  might  not  be  writing  the  name  of 
the  payor,  but  a  writing  of  something  else. 
Holt  said:  "  If  it  does  not  tend  to  the  deceit  of 
any  one,  it  is  no  crime;  and  it  could  not  de- 
ceive any  one  here,  because  it  is  not  the  sign. 
This  and  the  like  cases  serve  to  show  what  is 
not  the  subject  of  forgery.  It  is  such  a  writ- 
ing as  on  its  face  cannot  deceive.  If  the  coun- 
terfeiting of  such  a  writing  be  stated  in  the  in- 
dictment, with  the  general  averment  that  it 
was  meant  to  defraud,  and  nothing  more,  this 
is  bad  pleading,  because  it  is  averring  a  con- 
sequence which  cannot  legally  follow;  other- 
wise of  a  writing  apparently  available.  What 
are  the  requisites  of  such  a  writing?  The  argu- 
ment for  the  prisoner  is.  that  the  writing  must 
appear  of  itself  to  bind  some  interest,  or  as- 
sert the  legal  right  and  power  of  control.  Take 
this  to  be  so.  Does  not  the  writing  in  question 
plainly  imply  this  right  and  power?  An  in- 
dictment at  common  law  was  for  forging  a 
surrender  of  I.  S.'s  land;  and  it  was  held  good, 
though  it  was  not  averred  that  I.  S.  had  any 
land  upon  which  it  could  operate.  Rex  v. 
Goate,  1  Ld.  Raym.,  737;  Rex  v.  Grooke,  2  Str.. 
901,  S.  P.  The  surrender  was  prima  facie  suf- 
ficient to  accomplish  the  forger's  intention, 
which  was  to  defraud.  True  it  might  not  de- 
fraud J.  S.,  who  owned  no  land;  but  it  might 
be  used  by  the  forger  in  dealing  with  others, 
as  by  conveying  the  land  described,  or  raising 
money  by  pledging  the  forged  deed  of  surren- 
der, or  mortgaging  the  land.  The  bond  forged 
by  Doctor  Dodd  was  not  intended  to  defraud 
Ld.  Chesterfield,  the  supposed  obligor,  but  the 
*money  lenders  with  whom  it  was  [*41O 
pledged.  Vide  Hammond,  before  cited,  ch.  8, 
sec.  2.  pi.  143-145.  Such  writings  seek  a  means 
to  attain  their  end  through  the  agency  of  the 
law,  being  invested  with  a  character  to  which 
the  law  will  give  a  ill-finite  force  and  opera- 
tion. Id.,  pi.  108.  109.  But  there  are  other 
writings  having  of  themselves  no  legal  efficien- 
cy, which  are  equally  the  subject  of  forgery. 
These  are  such  as  operate  through  the  agency 
of  natural  causes;  in  other  words,  from  the  in- 
fluence which  they  will  nnturally  possess  over 
tin- mind-  of  others.  A*  an  instance  of  the  lat- 
ter, Mr.  Hnmmniul  mentions  a  letter  pleading 
distress,  bemuse  it  seeks  to  attain  its  end  by 
means  of  the.  influence  it  will  naturally  exer- 
cise over  the  feelings  of  those  to  whom  it  is 
communicated.  /•/  .  pi.  108,  110.  Looking  to 
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the  order  in  question  from  the  latter  point  of 
view,  we  may  ask  what  more  natural  contriv- 
ance to  defraud  the  Bk.  of  Ky.  than  that  which 
it  presents?  The  argument  is,  that  still  it  might 
not  work  that  effect,  because  it  is  not  averred 
that  Mr  Ebbetts  could  deliver  the  plates.  The 
books  already  cited  show  that  this  is  not  the 
criterion;  but  that  all  the  extrinsic  circum 
stances  tending  to  the  fraud,  which  are  implied 
by  the  writing,  shall  be  taken  to  exist.  Mr.  Eb 
belts  was  a  good  deal  questioned  on  the  trial 
upon  the  relation  he  held  to  the  plates,  and 
with  a  view  to  prove  that  they  had  never  been 
committed  to  him  by  the  Bk.  of  Ky.;  and  so 
that  he  would  not  be  liable  to  the  bank  in  case 
of  their  loss,  and  had  no  right  to  act  upon  the 
order.  But  the  issue  upon  the  indictment  in- 
volved no  such  inquiry,  further  than  to  see 
whether  mischief  to  the  bank  was  possible. 
That  it  was,  there  is  no  dispute  in  fact.  Had 
it  not  been  for  an  accident,  the  fraud  upon  the 
bank  would  have  been  complete,  though  that 
upon  the  community  would  probably  have 
been  much  greater.  But  this  is  anticipating  a 
point  raised  on  the  bill  of  exceptions.  It  is  not 
the  real  but  the  apparent  right  of  the  supposed 
parties  which  the  law  regards  in  its  provisions 
against  forgery.  It  assumes  and  levels  its  de- 
nunciations at  falsehood,  as  well  in  as  out  of 
the  writing.  It  seeks  to  prevent  mischief  to  so- 
ciety,which  is  usually  as  great  without  as  with 
that  concurrence  of  exterior  circumstances 
417*]  *which  might  give  effect  to  the  instru- 
ment, if  genuine.  False  names,  false  rights  and 
false  descriptions  are,  as  well  as  false  instru- 
ments, parts  of  the  forger's  machinery.  It  was 
once  doubted  by  Sir.  Martin  Wright  whether, 
to  constitute  forgery  of  a  deed.it  must  not  pur- 
port to  be  the  deed  of  a  really  existing  person, 
or  some  one  who  once  had  existence,  so  that  it 
might  by  possibility  operate.  But  eleven  out 
of  the  twelve  judges  agreed  that  the  forgery 
was  complete,  though  there  never  was  any  such 
person  as  the  supposed  grantor  in  existence. 
Among  the  reasons  given,  it  was  said:  "  Here 
is  a  title  in  show  and  appearance,  etc.  This 
title  is  transferred  in  show  and  appearance  by 
the  deed  stated  in  the  case;  and  all  this  is  done 
with  intent  to  defraud  an  innocent  person," 
Anne  Lewis'  c&se,  Fost,  116,  118,  coupling  this 
with  the  cases  before  cited  of  Rex  v.  Goate  and 
Rex  v.  Crooke,  and  though  neither  subject-mat- 
ter nor  grantor  ever  in  fact  existed,  yet  the 
false  deed  may  be  furnished  as  a  forgery.  Mr. 
Hammond  treats  it  as  now  perfectly  settled, 
that  both  under  the  statutes  and  at  common 
law,  a  writing  shall,  in  its  professed  legal  char- 
acter, be  a  forgery  in  spite  of  the  non-existence 
of  facts  essential  to  that  character.  Dig.  Law 
of  Forg.,  ch.  3,  sec.  3  pi.  202,  206.  In  Id.,  pi. 
207,  he  thus  sums  up  the  cases:  "It  is  imma- 
terial, then,  to  the  crime  of  forgery,  that  the 
existence  of  such  an  instrument  as  it  professes 
to  be  is,  from  extrinsic  circumstances,  physi- 
cally impossible;  since  the  fictitious  character 
which  it  wears  upon  the  face  of  it  is  not  in- 
fluenced by  matter  dehors,  nor  its  operation, 
therefore,  as  an  engine  of  fraud  (the  only  thing 
regarded),  thereby  affected."  That  he  is  sus- 
tained by  several  cases,  we  have  already  seen; 
and  there  are  many  others.  That  the  supposed 
testator  is  living,  will  not  render  the  fabrication 
of  a  will  less  a  forgery.  See  the  cases  cited 
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by  Mr.  J.  Bronson,.!?  Wend.,  542.  Many  other 
cases  sustain  the  same  principle;  e.  g.,  forging 
a  protection  from  a  Parliament  man  in  the 
name  of  one  who  is  not  a  member,  Rex  v.  Dea- 
kins,  1  Sid.,  142  ;  au  indorsement  in  an  as- 
sumed name,  Rex  v.  Bottand,  Leach,  83;  Rex  v 
}\hiley,  Russ.  &  R.,  90;  Rex  v.  Marshall,  Id., 
75;  Rex  v.  Francis,  Id.,  209;  a  bill  of  exchange 
drawn  in  "fictitious names, Rexv.  Wilks,[*4: 1 8 
East,  P.  C.,  ch.  19,  sec.  46;  see,  also,  2  Russ. 
Cr.,  325.  An  indictment  was  for  uttering  in 
Pa.  a  forged  note  on  the  Merchant's  Bank  in 
the  City  of  N.  Y.,  without  averring  that  it  was 
acorporation,  Duncan,  J.,  said  the  crime  might 
be  complete,  though  there  was  in  truth  no  such 
bank,  chartered  or  unchartered.  Con.  v.  Smith, 
6  Serg.  &  R. ,  570.  He  adds,  generally,  that  an 
instrument  purporting  to  be  valid  as  to  the 
purposes  for  which  it  was  intended, may  be  the 
subject  of  a  criminal  forgery,  though  it  should 
appear  by  extrinsic  circumstances  to  be  im- 
possible that  it  could  really  exist.  This  was  in 
1819,  and  spoken  from  the  same  cases;  and,  as 
we  have  seen,  in  nearly  the  same  words  with 
Mr.  Hammond,  who  wrote  four  years  after- 
wards. All  these  cases  take  appearances  as  the 
test.  The  language  of  the  court  in  Anne  Lewis' 
case  may  be  brought  over  and  applied  to  the 
instrument  in  question.  Here  is  in  show  and 
appearance  an  order  from  the  owner  of  goods 
to  his  depositary,  that"  he  should  deliver  them 
to  another;  and'this  is  done  with  intent  to  de- 
fraud. Such  show  and  appearance  are  stated 
in  the  indictment,  and  averred  to  be  a  forgery 
with  intent  to  defraud;  and  reasoning  from 
what  we  have  so  far  seen,  makes  a  forgery,  it 
seems  clear  that  nothing  more  need  be  averred. 
Admitting  that  the  prisoner  had  been  mistaken 
in  supposing  that  the  drawer  or  drawee  of  the 
order  had  any  means  whatever  of  controlling 
the  plates,  or  the  bank  any  existence,  still  the 
crime  might  be  complete ;  for  all  the  books 
agree  that  actual  fraud  is  not  a  necessary 
ingredient  of  the  offense.  It  is  the  fabrication 
with  the  intent  to  defraud,  and  the  crime  shall 
not  be  excused  because  the  offender  may  have 
committed  a  blunder  in  seeking  his  object. 
The  very  definition  of  the  crime  s~hows  this.  It 
is  the  false  making  and  etc.,  for  the  purpose  of 
fraud  and  deceit.  2  Russ.  Cr.,  291,  Phila.  ed.. 
1836;  Id.,  333,  334,  and  cases  cited;  2  East,  P. 
C.,  855. 

It  must  still  be  conceded,  however,  that  the 
prisoner  is  by  no  means  without  considerable 
appearance  of  authority  in  favor  of  his  objec- 
tion to  the  indictment.  In  Walton  v.  State,  6 
Yerg.,  377.  the  Supreme  Court  of  Tenn.  held 
it  *necessary  to  show  by  the  indict-  [*4 1.9 
ment  that  the  supposed  drawer  of  an  order  for 
goods  had  an  interest  in  them.  Peck,  J.,  how- 
ever, remarked  that  the  order  did  not  purport 
to  come  from  one  having  authority,  p.  385.  The 
decision  was  founded  on  Rex  v.  Clinch  [1 
Leach,  C.  C.,  540],  which  we  were  referred  to 
on  the  argument.  The  latter  arose  on  the 
English  Statute  making  it  felony  to  forge  an 
order  for  the  delivery  of  goods;  and  it  was 
said  that  the  indictment  must  show  the  sup- 
posed drawer's  authority  to  make  the  order, 
and  that  the  order  was  to  the  real  holder  of  the 
goods.  1  Leach,  54;  2  East.  P.  C.,  938;  2  Russ. 
Cr.,  409.  The  insurmountable  difficulty  in 
that  case  was,  that  what  the  indictment  sought 
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to  make  a  forgery  did  not  purport  to  be  direct- 
ed to  any  one.  Rex  v.  CuUen,  5  Carr.  &  P.,  116. 
And  East  observes  that,  if  it  purport  to  be  an 
order  which  the  party  has  a  right  to  make,  al- 
though in  truth  he  had  no  such  right,  and  al- 
though no  such  person  existed  in  fact  as  the  or- 
der purports  to  be  made  by,  it  falls  within  the 
penalty  of  the  Act.  2  East,  P.  C.,  940.  Indeed, 
one  part  of  the  reasoning  in  Clinch's  case  itself, 
seems  to  admit  this,  and  the  remark  is  support- 
ed by  a  case  previously  decided.  Rex  v.  Locket, 
East,  P.  C..  940;  Com.  v.  Fither,  17  Mass.,  46; 
State  v.  Holly,  2  Bay,  362,  S.  P. ;  see,  also,  2 
Russ.  Cr.,  325.  The  same  remark  is  made  by 
Mr.  Russell.  2  Russ.  Cr.,  410.  Surely  a  like 
observation  is  applicable  to  the  direction ;  if 
that  purport  to  address  a  person  having  the 
custody  of  the  goods,  how  is  it  material  that 
the  fact  should  be  so,  if  we  can  suppose  apos 
sible  fraud  without  it?  That  may  happen, 
though  the  drawee  be  a  mere  servant  or  neigh 
bor  of  the  depositary.  Nor,  as  I  apprehend,  is 
the  fraudulent  remoVal  or  conversion  of  goods, 
the  only  cheat  intended  to  be  avoided  by  the 
law;  an  order  for  delivering  goods  may,  like  a 
deed  or  note,  be  used  as  the  means  of  fraudu- 
lently obtaining  credit.  The  forgery  of  the 
protection  from  the  pretended  member  of  Par- 
liament was  held  pernicious,  because  it  might 
be  used  to  keep  creditors  at  bay.  1  Sid.,  142. 
And  notes  are  commonly  forged  not  to  defraud 
the  maker,  but  a  bank  or  other  lender.  All  the 
names  may  be  assumed;  and  yet  the  crime  be 
42O*]  complete.  Rex  v.  Wilcox,  *Russ.  &  R. 
Cr.  Cas.,  50,  referred  to  by  Russ.  Cr.  L.  in 
connection  with  Clinch's  case,  related  to  the 
forgery  of  an  instrument  void  on  its  face;  the 
tendency  of  which  could  only  be  made  out  by 
averment.  The  case  of  People  v.  Wright,  9 
Wend.,  193,  would  certainly  appear  to  hold 
that  though  the  fabrication  be  of  an  instru- 
ment having  a  definite  legal  effect,  it  is  still 
necessary  that  the  indictment  should  aver  the 
existence  of  extrinsic  circumstances.  The  in- 
dictment was  for  the  forging,  uttering  and 
publishing  a  mortgage  against  one  Shafer.with 
intent  to  defraud"  him  and  one  McCormick; 
and  because  it  did  not  aver  that  there  was  any 
such  land,  or  that  Shafer  had  title  to  any  such 
land  as  the  mortgage  purported  to  describe,  the 
judgment  was  arrested.  The  indictment  was 
founded  upon  the  22d  section  of  the  Act  Con- 
cerning Forgery,  2  R.  S..  558,  2d  ed.,  and  the 
37th  and  39tu  sections  of  the  same  Act.  The 
22d  section  declares  that  one  who  shall  be  con- 
victed of  forging  "  any  deed  or  other  instru- 
ment, being  or  purporting  to  be  the  act  of 
another,  by  which  any  interest  in  real  property 
shall  be  or  purport  to  be  transferred,  con- 
veyed, or  in  any  way  changed  or  affected.with 
intent  to  defraud,  shall  be  adjudged  guilty  of 
forgery  in  the  first  degree."  The  89th  section 
provides  for  punishing  the  uttering,  and  the 
37th  the  having  in  possession  with  intent  to  ut- 
ter such  forged  deed  or  instrument.  The  stat- 
ute was  held  to  embrace  the  forgery  of  a  mort- 
gage deed.  The  court,  in  fixing  on  the  form  of 
an  Indictment  came  to  the  conclusion,  that  pur 
port  alone,  though  followed  with  the  aver- 
ment of  an  intent  to  defraud,  was  not  enough, 
without  showing  the  actual  existence  of  real 
property  to  which  the  mortgagor  had  title. 
This  form  of  pleading  ia  given  by  some  of  the 
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English  precedents  upon  a  similar  statute.  But 
there  are  a  series  of  well  considered  British  de- 
cisions, which  show  that  such  particularity  is 
not  necessary;  and  I  think  raise  a  serious  doubt 
whether  this  court  did  not,  in  People  v.  Wright, 
adopt  a  rule  of  pleading  at  least  too  severe,  if 
it  is  made  applicable  to  the  generality  of  in- 
dictments for  forgery.  We  have  already  no- 
ticed Rex  v.  Qoate  [1  Ld.  Raym.,  737],  which 
held  that  an  indictment  for  forging  a  surrender 
of  land  need  not  aver  title  in  the  surrenderer. 
*Rex  v.  Oade,  East,  P.  C.,  874;  8.  [*421 
C.,  2  Leach,  847,  related  to  a  conviction  on  an 
indictment  for  forging  a  paper  purporting  to 
be  a  transfer  of  stock  from  W.  H. ;  and  the 
judges,  on  the  case  being  reserved,  said  "  the 
nature  of  the  offense  would  not  have  been  al- 
tered, if  W.  H.  had  not  had  any  stock  stand- 
ing in  his  name;  for  the  transfer  forged  by  the 
prisoner  was  complete  on  the  face  of  it,  and 
imported  that  there  was  such  a  description  of 
stock  capable  of  being  transferred."  Rex  v. 
Goate  drew  a  distinction,  that,  where  an  ac- 
tion is  brought  for  forging  a  deed,  the  title  of 
the  supposed  grantor  must  be  shown ;  otherwise, 
where  an  indictment  is  preferred  for  the  crime. 
And  see  1  Barnardist.,  K.  B.,  169,  and  Fitzg., 
59,  60.  But  Rex  v.  Crooke,  2  Str.,  901,  is  the 
prominent  case  on  this  point.  It  was  for  forg- 
ing a  lease  and  release.  The  indictment  showed 
title  of  certain  land  to  have  been  in  the  sup- 
posed releasor;  but  in  reciting  the  release,  this 
appeared  to  be  for  other  land  not  shown  to 
have  been  the  releasor's.  The  prisoner  being 
convicted,  a  motion  was  made  in  arrest  of 
judgment.  The  case  in  Strange  says,  that  the 
court,  "  for  several  terms,  inclined  strongly 
with  the  objection;  but  finally  declared  they 
were  all  of  opinion  to  overrule  it."  They  said 
it  was  not  necessary  there  should  be  a  charge, 
or  a  possibility  of  a  charge,  as  the  statute  de- 
claring that  the  intent  to  charge  land  should 
constitute  the  crime.  The  jury  had  found  that 
the  forgery  was  with  intent  to  molest  the  re- 
leasor in  relation  to  his  land,  though  the  deed 
blundered  in  describing  it.  It  seems  by  a  re 
port  of  the  same  case  in  1  Barnardist.,  K.  B. , 
168,  that  the  court  were,  at  first,  unanimously 
in  favor  of  arresting  the  judgment,  and  gave 
reasons  which  are  there  set  down  in  full,  after 
a  learned  argument,  which  is  also  there  report 
ed.  But  all  the  arguments  of  the  counsel  and 
court  on  both  occasions  are  most  elaborately 
reported  by  Fitzg.,  pp.  57,  261.  Ld.  Ray 
mond,  Ch. «/..  at  the  last  cited  page,  says:  "  A 
forged  conveyance  can  give  no  title,  and  there- 
fore it  is  absurd  to  imagine  that  the  statute 
could  have  meant  to  punish  such  forgeries  only 
as  might  give  a  title.  No.  the  statute  is,  '  thni 
if  any  person  forge  any  false  deed,  etc.,  to  the 
intent  that  the  state  of  freehold  of  any  person. 
of.  in  or  to  any  *l»ndfl,  etc..  shall  or  |*4iJiJ 
may  be  molested,  etc.,  troubled,  defeated,  re- 
covered or  charged,  then,  etc.'  Now  plainly 
by  the  said  Act  two  things  only  are  required 
to  constitute  the  crime,  viz.:  a  forgery,  and 
that  such  forgery  be  with  intent  to  molest  the 
owners  of  the  freehold;  RO  that  it  is  not  neces 
nary  that  Ruch  intent  should  take  effect,  etc. 
It  is  enough  that  thereby  the  parties  may  p°s- 
sibly  l>e  molested,  aa  by  being  put  to  defend 
their  title."  He  then  argues  that  the  intent 
need  not  be  -pi-rial ly  set  forth;  but  adds,  that 
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what  is  or  is  not  an  intent  to  do  a  thing  within 
an  Act  of  Parliament,  is  fit  for  the  determina- 
tion of  the  jury,  "  because  such  intent  is  to  be 
collected  from  facts  and  circumstances,  of 
which  they  are  the  proper  judges."  Page,  J., 
said:  "  It  is  like  the  case  of  an  indictment  for 
burglary,  laying  that  a  house  was  broken  with 
intent  to  steal.  Such  intent  is  left  to  the  jury, 
and  the  special  circumstances  that  would  show 
such  intent  are  never  set  forth  in  the  indict- 
ment." Probyn,  J.,  said:  "To  lay  all  facts 
proving  an  intent,  were  to  make  indictments  so 
special  that  judgments  would  too  frequently 
be  arrested."  And  so  it  may  be  said  of  the  case 
at  bar,  that  the  special  circumstances  showing 
how  the  fraudulent  intent  might  touch  the 
plates  are  material  for  the  jury,  but  need  not 
be  averred.  As  title  raised  the  possibility  of 
mischief  from  the  deed,  so  Ebbetts'  power  of 
actual  control  over  the  plates  made  it  possible 
to  subtract  them  by  a  forged  order  or  letter. 
Why  should  the  latter  be  averred  specially 
more  than  the  former? 

We  have  heretofore  mainly  attended  to  the 
connection  apparent  from  the  order  between 
the  two  cashiers  and  the  plates.  The  principle 
of|thejcases  already  cited,  and  others  which  we 
shall  notice  hereafter  in  respect  to  the  descrip- 
tion and  proof  of  the  persons  sought  to  be  de- 
frauded, will  be  found  to  furnish  a  sufficient 
answer  to  the  objection  that  the  interest  of  the 
Bk.  of  Ky.  in  the  plates  was  not  averred  and, 
therefore,  could  not  be  proved.  The  order  pur- 
ports to  be  dated  at  the  bank,  and  signed  by  a 
cashier,  and  is  for  "  the  plates  of  our  bank." 
It  imports  an  ownership  in  the  bank,  and  an 
attempt  to  exert  a  lawful  control  by  its  cashier. 
Everybody  would  so  understand  it  on  a  perusal 
of  the  whole  paper. 

423*]  *Another  objection  to  the  indictment 
is,  that  the  persons  whom  it  is  alleged  the  pris- 
oner intended  to  defraud  are  not  described 
with  sufficient  certainty.  They  are  "The  Pres- 
ident, Directors  and  Company  of  the  Bank  of 
Kentucky,  and  other  persons  to  the  jurors 
aforesaid  unknown."  The  objection  is,  that  to 
warrant  such  general  words  as  "The  President, 
Directors,"  etc.,  it  should  be  averred  that  they 
were  a  corporation.  Without  inquiring  whether 
the  addition  "divers  persons  unknown"  would 
not  be  sufficient  to  make  the  averment  good, 
even  if  the  description  of  the  bank  were  void, 
we  are  clear  that  the  description  of  the  bank  is 
sufficiently  certain  and  might  have  been  sus 
tained  by  proof  either  that  the  bank  was  a  cor 
poration,  as  was  done  at  the  trial,  or  that  it 
was  a  joint  stock  company  or  partnership,  act 
ing  under  the  name  of  "The  President,  Direct 
ors,"  etc.  To  this  latter  point  see  Com.  v. 
Smith,  6  Serg.  &  R.,  568.  Had  the  bank  sued 
in  this  court  as  a  corporation,  it  need  not  have 
been  averred  that  it  was  a  body  corporate,  any 
more  than  A  B  suing  must  aver  that  he  is  a  nat 
ural  person.  And  in  describing  persons  who 
are  aimed  at  by  a  fraudulent  forgery,  or  as  be 
ing  made  parties  to  fraudulent  paper,  we  think 
even  less  certainty  is  required;  though  we  agree 
that  the  description  of  the  intended  dupe  must 
be  true.  Where  the  partnership  name  was  men- 
tioned as  the  drawees  in  a  forged  bill,  it  was 
held  that  the  indictment  need  not  give  the 
names  of  those  who  composed  the  firm,  though 
this  would  be  necessary  in  an  action  upon  a 
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bill  either  by  or  against  a  firm.  Rex  v.  Lovett, 
2  East,  P.  C.,  990 ;  8.  C.,2  Leach,  282 ;  and 
ride  Com.  v.  Smith,  6  Serg.  &  R. ,  568,  570.  If 
it  be  answered  that  the  drawees  or  other  par- 
ties supposed  may  or  may  not  exist,  but  that 
the  person  aimed  at  as  the  dupe  must  exist,  let 
the  distinction  avail,  and  we  have  here  a  cor- 
poration described  with  all  the  usual  certainty; 
a  corporation  which,  though  foreign,  is  clearly 
the  object  of  criminal  mischief  within  our  stat- 
utes of  forgery.  2  R.  S.,  587,  sec.  37,  2d  ed. 
When  Mr.  Hammond  wrote,  which  was  in 
1823,  the  question,  according  to  him,  remained 
open,  whether  words  describing  the  firm,  as  in 
Bex  v.  Lovett,  would  be  a  sufficient  designation 
*of  the  persons  defrauded.  Dig.  of  the  [*424 
L.  of  Forgery,  pi.  347,  and  n.  For  aught  I 
have  been  able  to  learn  from  the  books,  that 
question  remains  open  still,  and  there  is  no 
need  of  closing  it  in  order  to  sustain  this  in- 
dictment. We  therefore  think  the  demurrer 
was  not  well  taken. 

The  points  arising  on  the  bill  of  exceptions 
have  been  in  a  great  measure  anticipated.  The 
means  and  tendency  to  a  gross  fraud  were  es- 
tablished by  competent  evidence,  to  the  satis- 
faction of  the  jury;  the  connection  of  the  bank 
and  the  assumed  drawer  and  drawee  with  the 
plates  being  such  as  to  facilitate  the  effect  of 
the  order,  that  was  enough.  The  incorporation 
of  the  Bk.  of  Ky.,  under  the  name  stated  in 
the  indictment,  was  duly  proved  by  a  copy  of 
its  charter  authenticated  pursuant  to  the  Stat- 
ute of  the  U.  S. ;  and  that  proof  was  admissible 
under  the  averment  in  the  indictment. 

The  Sessions  are  advised  to  pass  sentence  upon 
the  prisoner. 

Affirmed-23  Wend.,  634. 

Forgery— What  constitutes.  Distinguished— 19 
Minn.,  102. 

Cited  in-21  Wend..  521;  6  Hill.,  491 ;  3  Hun.  292 :  4 
Hun,  457 ;  9  Barb.,  670:  5  T.  &  C.,  472 ;  5  Park..  101, 
297  ;  6  Park.,  694:  28  Ind.,  398;  30  Am.  Rep.,  782  (68 
Mo.,  153). 

Indictment—  What  must  set  forth.  Cited  in— 25  N. 
Y..  381;  15  Abb.  Pr..  242:  25  Am.  Rep.,  641  (53  Ala., 
470);  31  Am.  Rep.,  681  (51  Vt.,  105). 

Also  cited  in-6  Park.,  662. 


COUCH  v.  MILLS  ET  AL. 

Covenant  not  to  Sue  One  of  Several  Makers  of 
Note,  does  not  Bar  Suit  against  All. 

A  covenant  by  the  holder  of  a  promissory  note 
that  he  will  not  sue  or  levy  upon  the  property  of 
one  of  several  makers  of  the  note,  entered  into  after 
the  commencement  of  a  suit ;  and  in  case  any  pro- 
ceeding: at  law  or  equity  be  had,  continued  or  pros- 
ecuted, that  the  covenant  shall  be  deemed  to  all 
intents  and  purposes,  a  release  to  such  maker,  is, 
notwithstanding  the  terms  of  the  instrument,  a 
mere  covenant  not  to  sue,  and  cannot  be  pleaded 
as  a  release  in  bar  of  a  recovery  against  all  the 
makers. 


Citations— 8  T.  R.,  168 ;  6  Taunt, ! 
132;  And.,  307. 


i ;  Carey,  Part., 


"HEMURRER  to  ple&puisdarrein.  The  plaint- 
\J  iff  declared  on  several  promissory  notes 
made  by  the  defendants.  Mills  alone  appeared 
and  pleaded  non  assumpsit  and  several  special 


NOTE. — Covenant  not  to  sue  one  of  several  debtors 
—Effect  of— When  a  bar.  For  a  full  discussion,  see 
Bank  of  Catakill  v.  Messenger,  9  Cow.,  37,  note. 
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pleas.  After  issue  joined,  be  put  in  a  plea  puts 
-darrein,  that  the  plaintiff  ought  not  further  to 
have  and  maintain  his  action  because,  on,  etc., 
at,  etc.,  he  by  a  certain  writing  under  seal,  in 
consideration  of  $500,  to  him  paid  by  Henry 
Talmage,  one  of  the  defendants  in  the  said  ac- 
tion, covenanted  and  agreed  with  the  said 
Henry  Talmage,  that  neither  he,  the  plaintiff, 
425*]  nor  his  executors,  etc.,  *should  at  any 
time  or  times  thereafter,  sue  the  said  Henry 
Talmage,  or  levy  upon  his  goods  or  chattels, 
for  or  by  reason,  or  in  consequence  of  the 
promises  and  undertakings  in  the  declaration  | 
in  this  cause  mentioned;  and  in  case  any  pro- 1 
ceeding  either  at  law  or  in  equity  should  be 
had,  continued  or  prosecuted,  then  that  the  . 
said  writing  should  be  deemed,  to  all  intents 
and  purposes,  a  release  to  him  the  said  Henry  j 
Talmage,  from  and  against  the  same.  The  de- 
tendant  then  averred  that  afterwards,  to  wit: 
on,  etc.,  at,  etc.,  the  plaintiff  continued  and 
prosecuted  this  suit,  contrary  to  the  covenants 
in  the  said  writing  contained;  whereby  the  said 
writing  became,  and  was,  and  is,  an  absolute 
release  and  discharge  to  the  said  Henry  Tal- 
mage and  the  other  defendants  in  this  suit, 
concluding  with  a  verification  and  prayer  of 
judgment,  if  the  said  plaintiff  ought  further  to 
maintain  his  action,  etc.  To  this  plea  the 
plaintiff  demurred. 

Mr.  J.  Butler,  for  the  plaintiff,  insisted 
that  the  instrument  set  forth  in  the  plea  was 
a  mere  covenant  not  to  sue,  and  that  such  a 
•covenant  is  not  in  law  regarded  as  a  release, 
unless  made  with  all  the  parties  liable  to  be 
prosecuted.  He  cited  Deanv.  Newhall,  8  T.  R.. 
108;  Coll.  Part,  361;  Brown,  v.  Williams,  4 
Wend.,  366;  Bk.  v.  Osgood,  4  Id.,  607. 

Mr.  C.  Judson,  for  the  defendant,  relied 
upon  the  peculiar  terms  of  the  instrument  set 
forth  in  the  plea  as  distinguishing  this  from  all 
previous  cases. 

By  the  Court,  Nelson,  Ch.  J.  The  language 
•of  the  instrument  as  set  forth,  is  undoubtedly 
•very  particular  ;  but  it  is  manifest  from  the 
whole  scope  of  it,  that  it  was  not  intended  to 
have  the  operation  and  effect  of  a  technical  re- 
lease upon  the  subject-matter  of  the  suit ;  but 
only  to  protect  the  rights  of  the  covenantee  ; 
which  may  be  done  by  a  cross-action  if  he  suf- 
fers. Neither  is  it  more  specific  than  the  cove- 
nant in  the  case  of  Dean  r.  NetehaU,  8  T.  H., 
168.  That  stated  if  any  of  the  creditors  sued, 
-etc.,  the  covenant  should  be  a  sufficient  release 
and  discharge  to  all  intents  and  purposes.  Not 
42G*1  *being  regarded  as  a  technical  release, 
.but  only  as  a  covenant  not  to  sue,  it  Is  well  set- 
tled, that  in  the  case  of  two  or  more  joint  ob- 
ligors, it  constitutes  no  defense  to  the  action. 

The  distinction  between  a  covenant  not  to 
sue  one  of  several  covenantors,  where  the  obli- 
gation is  joint  and  several, and  when  joint  only, 
was  noticed  and  repudiated  by  Gibbs.  Ch.  J., 
in  Ilutlon  v.  Eyre,  6  Taunt.,  289;  Carey,  Part., 
182;  And.. 807.  The  latter  was  considered  as 
standing  upon  equally  solid  reasons  with  the 
former. 

The  main  ground  is.  that  to  construe  it  into 
a  technical  release  of  all,  would  be  carrying 
Ihe  obligation  beyond  the  obvious  intent  of  the 
parties.  If  it  had  Int-n  intended  to  be  so  under 
stood,  more  direct  and  pertinent  language 
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would  have  been  used,  clearly  indicating  the 
intention  to  embrace  all  the  promisors. 
Judgment  for  plaintiff  on  demurrer. 

Cited  in— 11  Paijre.  30 :  3  Rob..  713  ;  38  N.  J.  L.,  360 : 
36  Am.  Rep.,  837,  838  (50  Wis.,  152). 


BARNES  «.  HENSHAW. 

Practice— BUI   of   Particulars — Sufficiency   of. 

On  the  trial  of  a  cause  a  party  Is  not  at  liberty  to 
object  to  the  generality  of  a  bill  of  particulars;  if 
the  cause  of  action  or  matter  of  defense  be  em- 
braced in  the  bill,  tlimiirh  in  the  most  freneral 
terms,  the  evidence  offered  in  support  of  the  alle- 
gations of  the  party  is  admissible,  the  same  as  under 
a  declaration  on  the  money  counts.  The  party,  if 
dissatisfied  with  the  bill,  should  have  applied  for 
further  particulars. 

Citations— 1  Wend.,  289 ;  1  Holt,  JV.  P.,  552. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  C.  I.  Henshaw  sued  S.  D.  &  R. 
Barnes  in  the  court  below  in  an  action  of  as- 
sumpsit.  The  declaration  contained  the  money 
counts  only,  but  the  plaintiff  had  furnished  a 
bill  of  particulars,  which,  after  stating  the  title 
of  the  cause,  was  in  these  words  :  "  1834.  June 
16.  Cash  lent  and  advanced  to  defendants  at 
their  request  $225.  1834.  Dec'r  19.  Cash  paid 
for  defendants,  and  at  their  request,  to  the 
Brooklyn  Bank,  Long  Island,  $225.  1884. 
Dec'r  19.  Cash  paid  to  take  up  the  plaintiff's 
accommodation  note,  lent  to  defendants,  dated 
June  16.  1834,  at  6  mos.  $225."  The  plaintiff 
offered  in  evidence  a  written  agreement  signed 
by  the  defendants,  *by  which  it  ap-  [*427 
peared  that  June  16,  1834,  he  gave  his  note  to 
the  defendants  for  the  sum  of  $225,  payable  in 
six  months,  in  consideration  of  which  they 
promised  to  put  up  iron  railings  in  front  of  two 
certain  houses  in  Brooklyn  ;  and  he  further 
offered  to  prove  that  when  the  note  came  to 
maturity  he,  the  plaintiff,  took  it  up  at  the 
Brooklyn  Bank,  where  it  had  been  discounted, 
and  that  the  defendants  had  not  put  up  the 
railings,  wherefore  he  claimed  to  recover  back 
the  money  thus  advanced  by  him.  The  de- 
fendants objected  to  the  evidence  on  the  ground 
that  it  was  not  admissible  under  the  bill  of 
particulars  which  had  been  served  in  the  cause. 
The  presiding  judge  overruled  the  objection, 
and  the  evidence  was  received  ;  to  which  de 
cision  the  defendants  excepted.  The  plaintiff 
obtained  a  verdict,  and  the  defendants  sued  out 
a  writ  of  error.  The  bill  of  exceptions  presents 
several  questions  besides  the  above,  but  the 
case  is  reported  only  in  reference  to  the  ques- 
tion arising  upon  the  bill  of  particulars.  The 
cause  was  argued  here  by, 

Mr.  J.R.  Whiting,  for  plaintiffs  in  error. 

Mr.  A.  Crist,  for  uefendant  in  error. 

By  the  Court,  Cowen,  J.  The  bill  of  par- 
ticulars told  the  defendants  that  the  plaintiff 
claimed  the  money  paid  on  the  note  of  June 
16,  1834.  It  calls  the  note  by  mistake  an  ac- 
commodation note  ;  but  date  and  parties  are 
given,  and  place  where  and  time  when  the 
money  was  paid.  No  variance  in  these  respect* 
was  pretended.  It  was  sufficient  fairly  to  ap 
prise  the  defendants  that  the  plaintiff  claimed 
to  have  the  money  he  had  paid  on  this  note  re 
funded,  and  the  sum  is  truly  stated  at  $225. 
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That  was  enough,  I  apprehend,  under  the  cir- 
cumstances, especially  in  connection  with  the 
notice  which  had  been  previously  left  at  the 
defendant's  shop,  and  which  in  all  probability 
reached  them. 

It  is  enough,  however,  at  the  trial,  that  there 
was  no  variance  between  the  bill  of  particulars 
and  the  cause  of  action.  This  bill  was  for  three 
428*]  different  items  ;  one  of  which  was  *for 
money  paid  generally  at  the  Brooklyn  Bank  on 
the  request  of  the  defendants.  That  had  been 
done.  Under  the  circumstances,  the  payment 
was,  in  legal  effect,  at  their  request,  so  as  to 
maintain  an  action  for  money  paid.  Another 
was  the  item  which  we  have  noticed,  referring 
to  the  note  more  particularly.  It  is  true,  the 
bill  did  not  set  out  the  special  agreement,  and 
say  that  it  had  not  been  performed,  or  that  it 
had  been  rescinded,  or  that  the  plaintiff 
claimed  to  have  it  so  considered.  But  that  was 
an  objection  arising  from  want  of  sufficient 
particularity  ;  not  for  variance.  The  bill  was 
true  to  the  real  cause  of  action,  as  far  as  it 
went.  Had  the  defendants  desired  that  it 
should  inform  them  more  particularly  of  the 
ground  or  reason  why  the  money  was  claimed, 
the  only  course  was  to  obtain  an  order  at  a 
judge's  or  commissioner's  chamber  for  a  fur- 
ther bill.  The  trial  is  not  the  place  at  which  an 
objection  for  too  great  generality  in  the  bill 
can  be  made.  For  this  purpose,  as  for  many 
others,  it  is  considered  a  pleading  ;  and  if  it  be 
insufficient,  a  demurrer  not  lying,  the  rules  of 
practice  put  the  defendants  to  a  further  order 
to  remedy  the  defect.  Take  the  case  that  a 
bill  is  as  general  as  the  declaration  ;  money 
lent,  etc.,  money  paid,  etc.,  money  had  and  re- 
ceived, etc.  It  is  a  clear  evasion  of  the  order; 
but  you  cannot  object  this  at  the  trial.  The 
court  may,  in  their  practice,  handle  the  party 
who  furnished  it  somewhat  severely  ;  and  un- 
less he  shows  that  it  was  impossible  to  be  more 
specific,  may  nonpros,  him,  or  shut  out  his  set- 
off,  at  least,  accordingly  as  he  happens  to  be 
plaintiff  or  defendant.  Yet,  if  the  bill  were 
correct  in  speaking  of  the  cause  of  action  as 
far  as  it  went,  it  was  not  objectionable  on  the 
trial.  The  declaration  alone  will  in  such  case 
be  regarded,  and  if  the  proof  be  receivable 
under  that,  it  must  be  let  in.  This  doctrine  is 
collectible  from  Goodrich  v.  James,  1  Wend., 
289,  and  Lovelock  v.  Cheveley,  1  Holt,  N.  P. 
Gas.,  552.  In  the  first,  a  motion  was  made  to 
set  aside  the  plaintiff's  proceedings  as  irreg- 
ular, because  his  bill  was  insufficient  in  merely 
referring  to  a  former  account  rendered.  Suth- 
erland, J. ,  said  such  a  reference  was  suffi- 
cient, which  I  think  would  allow  a  regard  to 
the  former  notice  served  on  the  defendants 
429*]  *here  as  material  on  the  question  of 
sufficiency.  But  I  do  not  go  upon  that;  though 
I  have  looked  over  the  cases,  and  am  satisfied 
the  bill  might  answer  very  well,  even  on  a 
summons  to  give  a  more  perfect  one.  In  the 
case  cited,  the  party  could  not  interpose  his 
objection  to  the  bill  in  the  form  he  had  chosen. 
He  was  not  to  lay  by  in  the  way  he  had  done, 
and  then  move  to  set  aside  the  proceedings. 
The  judge,  therefore,  added  :  "  The  party,  if 
dissatisfied,  should  have  obtained  an  order  for 
further  particulars,  and  had  no  right  to  con- 
sider the  plaintiff  in  default  because  he  had 
furnished  an  insufficient  bill."  In  Lovelock  v. 
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Cheveley,  Gibbs,  Ch.J.,  said:  "The  party  who 
objects  to  the  particulars  as  insufficient,  must 
make  his  complaint  at  the  proper  time.  He 
cannot  wait  till  the  trial  of  the  cause,  and  then 
raise  an  objection,  which  if  earlier  made  might 
have  been  disposed  of."  Had  the  plaintiff,  in 
the  case  at  bar,  stated  the  particular  circum- 
stances in  his  bill,  and  that  falsely,  it  would 
have  been  another  matter  ;  as  if  he  had  de- 
parted very  widely  by  his  evidence  from  a  ma- 
terial date,  or  called  the  money,  as  in  his  first 
item,  "money  lent,"  and  stopped  there.  The 
proof  then  might  have  been  said  to  vary.  But 
if  he  had  simply  followed  the  general  counts, 
though  this  has  been  held  a  contempt,  it  would 
not  furnish  a  ground  of  objection vat  the  trial. 

I  suspect  the  distinction  stated  may  not  have 
always  been  attended  to  ;  but  I  am  satisfied  it 
exists  in  principle,  as  it  has  been  sanctioned  in- 
practice,  and  ought  not  to  be  departed  from. 
If  the  party  calling  for  the  bill  thinks  he  bas- 
net been  fully  informed,  or  desires  further  in- 
formation, a  judge  may  suspend  the  proceed- 
ings, and  at  chambers  look  into  the  matter, 
and  require  the  party  in  default  to  give  such 
farther  information  of  particulars  as  may  be 
reasonably  required,  and  it  is  in  his  power  to  • 
give.  That  is  the  place  for  trying  the  suffi 
ciency  ;  in  other  words,  the  fullness  and  par 
ticularity.  Whether  the  party  has  gone  as  far 
as  he  is  able  in  his  statement,  may  be  one 
question.  Extrinsic  circumstances  are  to  be 
looked  into.  Therefore,  the  question  on  full- 
ness is  one  which  cannot  be  determined  by  the 
judge  at  the  trial.  He  cannot  know  intuitively 
what  story  the  party  *supposed  to  be  in  [*43O 
default  could  have  told  about  his  cause  of  ac- 
tion, with  safety  to  his  ulterior  course  in  the 
cause.  If  the  bill  was  insufficient,  therefore, 
it  should  have  been  objected  to,  at  least  before 
the  trial  ;  and,  indeed,  before  the  party  object- 
ing took  another  step  in  the  cause.  If  a  party 
go  on  or  lie  by  an  unreasonable  length  of  time, 
he  waives  all  objection  on  account  of  the  de- 
fect. 

Judgment  affirmed. 


CONKLIN 

t>. 
EGERTON'S  ADMINISTRATOR. 

Wills — Poicer  of  Executor  to  Sell  and  Dispose  of 
Heal  Estate,  does  not  Survive  to  Administrator 
Cum  Testamento  Annexe — Revised  Statutes. 

A  power  to  an  executor  to  sell  and  dispose  of  real ' 
estate  granted  by  a  will,  and  to  divide  the  proceeds 
among1  devisees  to  whom  the  estate  was  given  by  a 
previous  clause  of  the  same  will,  cannot  after  the 
death  of  the  executor,  be  executed  by  an  adminis- 
trator cum  textamentn  annexn,  notwithstanding  the 
provisions  of  the  Revised  Statutes,  that  "In  all  cases 
where  letters  of  administration  with  the  will  an- 
nexed shall  be  granted, the  will  of  the  deceased  shall 
be  observed  and  performed ;  and  the  administrators 
of  such  will  shall  have  the  rights  and  powers  and 
be  subject  to  the  same  duties  as  if  they  had  been 
named  executors  in  such  will. 

Citations— 1  R.  L.,  1813,  p.  316,  sec.  21 ;  1  R.  L.,1801, . 
p.  541,  sec.  20 ;  2  R.  S.,  13, 15. 16,  47,  sees.  6,  7, 17.  22, 
42,  43.  55,  2d  ed.:  2  Bl.  Com..  501,  503, 504 :  1  Wms.Ex., 
284 ;  1  R.  S..  724,  sec.  68 :  728,  sec.  103,  2d  ed.;  7  Johns., 
477;  3  Dowl.  &  R.,  41 :  1  Sugd.  Pow.,  2, 143, 144,  145, 
148,  149.  171,  172,  6th  Lond.  ed.;  Cro.  Car.,  335,  382 ; 
Powell,  Dev.,  194,  196.  197;  14  Johns.,  527,  553;  2  R. 
S.,  47,  sec.  55,  2d  ed.:  Wilm.,  notes,  36 ;  16  Ves.,  27 ;  5 . 
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Wend.,  234 :  7  Cow.,  183. 194 ;  3  Cow.,  654  :  3  Bibb,  350: 
4  Bibb.  307 ;  2  Ham.,  124 ;  Went.  Off.  Ex.,  ch.  20 : 
Sugd.  Pow.,  133-139,  pi.  26-36  ;  2  Sim.  &  Stu.,  238,  241 ; 
A.  D.,  1825:  Keilw.,  17,  H,  7;  1  Ch.  Cas.,  178;  1  Lev.. 
304 ;  H.  7,  Y,  B.  fol.  11  b ;  21  &  34  H.  8 ;  2  R.  8.,  72,sec. 
22. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Thomas  Asten,  as  survivor,  etc., 
brought  an  action  of  debt  on  a  bond  executed 
by  William  Conklin  to  him  and  John  Baker, 
as  administrators,  etc.,  of  Abraham  S.  Eger- 
ton,  deceased,  bearing  date  May  1,  1827,  con- 
ditioned that  during  the  life  of  one  Judith 
Myers,  the  obligor  should  pay  to  the  obligees 
annually,  the  sum  of  $84;  and  that  if  they 
should  within  two  years  after  the  death  of 
Judith  Myers,  cause  the  fee  of  a  certain  lot  to 
be  conveyed  to  him  by  the  owners  of  the  lot, 
at  a  fair  and  reasonable  price  to  be  agreed 
upon,  or  ascertained  in  a  certain  manner,  to  be 
paid  by  the  obligor  on  the  delivery  of  the  deed, 
that  he  would  in  addition  to  such  price  pay  to 
the  obligees  the  further  sum  of  $1,200.  with 
interest  from  the  time  of  the  death  of  Judith 
Myers.  This  bond  was  given  in  consideration 
of  the  assignment  of  a  lease  executed  by  Judith 
Myers  and  one  Ephraim  Hart,  the  executor  of 
Manuel  Myers,  to  Abraham  S.  Egerton,  for 
the  term  of  the  natural  life  of  Judith  Myers; 
43 1*1  and  contained  a  *clause  giving  to  Eger- 
ton, his  heirs  and  assigns,  the  right  of  pre- 
emption at  a  price  to  be  liquidated  in  the  man- 
ner particularly  pointed  out  in  the  lease.  The 
plaintiff,  after  setting  forth  the  bond  and  con- 
dition, averred  that  Manuel  Myers,  at  the  time 
of  his  death,  was  seised  in  fee  simple  of  the  lot 
mentioned  in  the  bond,  and  that  try  his  last 
will  and  testament,  be  duly  authorized  and 
empowered  one  Ephraim  Hart,  his  executor 
therein  named,  after  the  death  of  Judith  My- 
ers, to  sell  and  dispose  of  the  lot;  that  Judith 
Myers  died  Nov.  18,  1882;  that  Ephraim  Hart 
died  previous  to  the  decease  of  Judith  Myers; 
that  Apr.  10.  1884,  the  plaintiff,  for  the  pur- 
pose of  enabling  him  to  comply  on  his  part 
with  the  conditions  of  the  bond  executed  by 
the  defendant,  procured  administration  to  be 
granted  with  the  will  annexed  to  Alpheus 
Sherman,  then  public  administrator  of  the 
City  of  N.  Y.,  who  took  upon  himself  the  dis- 
charge of  the  duties  consequent  upon  such 
grant;  that  May  1,  1834.  the  plaintiff  tendered 
and  offered  to  the  defendant  to  cause  the  fee 
of  the  lot  mentioned  in  the  bond  to  be  con- 
veyed to  him,  at  a  price  to  be  agreed  upon  as 
stipulated  in  the  bond,  and  requested  him  to 
accept  a  conveyance,  etc.,  and  to  pay  the 
$1,200  according  to  the  condition  of  the  bond; 
but  that  the  defendant  utterly  refused  to  do 
anything  in  the  matter,  whereby  an  action  had 
accrued,  etc.  The  defendant  pleaded:  1.  Non 
ettfactum;  2.  That  the  phiintiff  did  not  offer 
to  procure  a  conveyance  from  the  owner  or 
owners,  or  any  person  having  power  or  au- 
thority to  convey;  8.  That  Alpheus  Sherman 
bad  no  power  to  convey;  4.  That  the  defend- 
ant had  not  refused  to  accept  a  conveyance,  etc. 
On  the  trial  of  the  cause,  the  evidence  fully 
sustained  the  facts  alleged  in  the  declaration. 
Among  other  proofs  adduced  by  the  plaintiff, 
was  the  will  of  Manuel  Myers,  bearing  date 
Mav  13.  1799,  by  which  he  gave  unto  hi«  wife, 
Judith,  during  the  term  of  her  natural  life,  the 
rents,  issues  and  profit*  of -all  his  real  estate; 
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and  after  her  decease,  devised  all  his  real  es- 
tate in  fee  to  two  sisters,  two  nephews  and  five 
nieces,  to  take,  share  and  share  alike;  and  for 
the  more  easy  and  equal  division  of  his  said 
real  estate,  he  authorized  *andempow-[*432 
ered  his  executors,  "hereinafter named, "after 
the  decease  of  his  wife,  to  sell  and  dispose  of 
the  said  estate  for  the  most  money  that  could 
be  gotten  for  the  same,  and  in  due  form  of 
law,  to  execute  deeds  of  conveyance  for  the 
same  in  fee  simple;  and  to  divide  the  money 
arising  from  the  sale  among  his  sisters,  neph- 
ews and  nieces.  The  testator  nominated  his 
wife,  Judith,  executrix,  and  his  friend,  Eph- 
raim Hart,  executor,  of  his  last  will,  etc.  The 
evidence  being  closed,  the  counsel  for  the  de- 
fendant insisted  that  the  plaintiff  was  not  en- 
titled to  maintain  the  action,  on  the  ground 
that  Alpheus  Sherman,  notwithstanding  the 
grant  of  administration  to  him,  with  the  will 
annexed,  had  no  authority  to  convey  the  lot 
mentioned  in  the  bond,  and  requested  the  pre- 
siding judge  so  to  instruct  the  jury.  The  judge 
declined  so  to  charge,  and  on  the  contrary,  in- 
structed the  jury  that  under  the  will  of  Man- 
uel Myers,  and  the  letters  of  administration 
with  the  will  annexed,  Mr.  Sherman  had  au- 
thority to  convey.  The  counsel  for  the  defend- 
ant excepted  to  the  charge,  and  the  jury  found 
a  verdict  for  the  plaintiff;  on  which  judgment 
having  been  entered,  the  defendant  sued  out  a 
writ  of  error.  The  case  was  very  fully  argued 
by. 

Messrs.  P.  DeWitt  and  C.  O'Connor,  for 
plaintiff  in  error. 

Mr.  W.  Silliman,  for  defendant  in  errors 

By  the  Court,  Cowen,  J.  Had  Mr.  Sher- 
man, as  administrator  with  the  will  of  Manuel 
Myers  annexed,  the  right  or  power  to  convey 
the  lot?  This  is  the  only  question  before  us, 
as  presented  both  by  the  pleadings  and  bill  of 
exceptions.  By  the  Statute  1  R.  L.  of  1818, 
p.  816,  sec.  21,  it  was  enacted,  in  the  words  of 
1  R.  L.  of  1801.  Vol.  I.,  p.  541,  sec.  20,  "  that 
in  all  cases  where  administration  shall  be 
granted  with  a  will  or  testament  annexed,  the 
will  of  the  deceased  in  such  testament  ex- 
pressed shall  be  observed  and  performed;  and 
that  this  Act  shall  extend  to  administrators 
with  such  will  annexed,  in  the  same  manner  as 
if  they  were  executors  named  in  such  will." 
The  Statutes  2  R.  S.,  16,  sec.  22.  2d  ed..  are  as 
•follows:  "  In  all  cases  where  letters  [*433- 
of  administration  with  the  will  annexed  shall 
be  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  administra- 
tors, with  such  will  annexed,  shall  have  the 
rights  and  powers,  and  be  subject  to  the  same 
duties  as  if  they  had  been  named  executors  in- 
such  will."  Mr.  Sherman  belonged  to  that 
class  of  personal  representatives  known  to  the 
law  as  administrators  cum  testamento  annexo. 
de  bonit  non;  that  is  to  say,  an  administrator 
appointed  to  wind  up  the  affairs  of  an  otatc 
which  has  already  been  partially  administered 
by  a  previous  executor  or  administrator,  who- 
is  either  dead  or  incapable  of  further  action. 
Bluckfitone,  and  other  approved  writers,  re- 
mark, what  is  obvious,  that  his  duly  is  very 
little  different  from  that  of  an  executor.  2  Bl. 
Com.,  508.  504;  1  Wins.  Ex.,  284. 

The  auctions  of  the  Acts  of  1801  and  1818, 
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first  cited,  are  parts  of  statutes  "  Concerning 
Executors  and  Administrators,  and  the  Distri- 
bution of  Intestates'  Estates."  They  relate  ex 
clusively  to  the  personal  estate;  e.  g.,  inven- 
tories, distribution,  remedies  by  action,  etc. 
The  section  quoted  from  the  new  Revised  Stat- 
utes makes  part  of  an  article  entitled  "  Of 
Granting  Letters  Testamentary,"  2  R.  8.,  13, 
2d  ed.,  and  is  immediately  followed  by  the  ar- 
ticle "Of  Granting  Letters  of  Administration 
with  the  Will  Annexed,  and  in  cases  of  Intes- 
tacy." Id.,  16.  The  amount  of  the  security  to 
be  required  for  the  faithful  discharge  of  the 
appointee's  duty,  whether  executor  or  admin 
istrator,  general  or  special,  is  governed  entire- 
ly by  the  value  of  the  personal  estate.  Sees.  6, 
7;  42,  43;  and  all  the  particular  provisions  con- 
tained in  these  articles,  either  expressly  or  iu 
their  own  nature,  refer  to  the  same  kind  of 
estate.  The  22d  section,  under  which  it  is 
claimed  that  Mr.  Sherman  had  power  to  exe- 
cute the  deed,  is  broader  than  that  in  the  old 
section,  of  which  it  was  a  revision.  The  old 
section  extended  the  provisions  of  the  particu- 
lar statute  of  which  it  made  a  part  so  far  as  it 
respected  executors,  to  administrators  cum  tes- 
tamento  annexo.  The  revising  section  declares 
that  they  shall  have  the  same  rights  and  pow- 
ers, and  be  subject  to  the  same  duties,  as  if 
they  had  been  named  executors  in  the  will. 
434*]  There  *is  no  dispute  that  they  take  all 
the  powers  as  well  as  rights  and  duties  which 
belong  to  the  executor  as  such,  whether  those 
powers  were  conferred  by  the  Act,  or  exist  at 
common  law. 

•The  Surrogate's  Court  was  created  and  its 
general  powers  prescribed  by  statute;  and  look- 
ing at  that  alone,  there  is  some  difficulty  in  see- 
ing how  the  surrogate  is  to  acquire  jurisdiction, 
or  the  administrator  a  right  to  act,  where,  as 
was  probable  in  this  case,  the  whole  business 
of  the  estate  in  respect  to  the  personalty  was 
closed,  and  nothing  left  by  which  to  measure 
the  security  to  be  given.  Security  would  seem 
to  be  essential,  and  yet  the  bond  could  not  be 
taken  for  want  of  anything  by  which  to  esti- 
mate the  amount  of  the  penalty.  Sec.  42.  There 
is  also  a  total  want  of  subject  matter.  There  is 
no  payment  of  debts  to  be  made  by  a  sale  of 
lands;  and  letters  testamentary  or  of  adminis- 
tration granted  by  the  surrogate,  who  comes 
in  place  of  the  ordinary  or  bishop  of  the  En- 
glish system,  have  respect,  primarily,  to  the 
personal  estate  alone.  Whether  the  total  want 
of  personal  estate  be  a  jurisdictional  defect  or 
not,  so  as  to  render  the  appointment  void  as 
being  coram  non  judice,  it  is  used  with  great 
propriety  by  the  counsel  for  the  plaintiff  in  er- 
ror, as  an  argument  against  extending  the 
words  "powers  of  an  executor,"  used  in  the 
statute,  beyond  those  which  pertain  to  him 
strictly  as  such.  The  argument  is  certainly 
much  strengthened,  when  it  is  seen  that  none 
of  the  provisions  of  other  sections  in  the  arti- 
cles cited  can,  with  any  degree  of  propriety.be 
applied  to  the  testator's  real  estate.  The  reason 
for  the  new  provision  in  question  is  probably  to 
be  found  in  the  fact  that  the  Revised  Statutes 
had  abolished  the  succession  to  the  executor  of 
an  executor.and  determined  to  substitute  an  ad- 
ministrator with  the  will  annexed,  who  should 
give  security.  See  sees.  17,  22,  in  2  R.  S.,  15, 
16,  2d  ed.,  with  the  sections  before  cited  con- 
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cerning  security.  This  would  call  for  no  great- 
er powei  than  belonged  to  the  former  succes- 
sor, which,  as  we  shall  see,  would  not  extend 
to  a  power  of  selling  land.  Stopping,  there  fore, 
with  the  statute,  and  construing  it  according 
to  its  subject-matter  and  its  object,  it  seems  to 
me,  that  courts  *ought  to  hesitate  long  [*435 
before  they  extend  the  section  in  question  to 
the  donee  of  a  power  in  trust,  created  by  the 
will  in  order  to  effectuate  a  devise,  even  if  we 
suppose  that  such  a  power,  in  a  legal  sense,  be- 
longs to  him  as  an  executor.  We  should  feel 
quite  unwilling  to  believe  that  the  Legislature 
intended  to  confer  on  a  surrogate  the  right  of 
transferring  an  important  power  confided  by 
the  testator  to  his  friend,  without  recognizing 
the  beneficiaries  as  parties  to  the  proceeding, 
and  substituting  no  one  to  resist  the  applica- 
tion for  an  appointment,  if  personally  im- 
proper, to  sue  for  its  revocation  when  improv- 
idently  made,  and  without  even  demanding 
security  for  the  due  execution  of  the  power. 

Again;  the  power  in  question  was  conferred 
in  1799,  by  a  very  solemn  Act,  an  express  dec- 
laration of  confidence,  though  that  is  always 
implied  in  such  appointments;  and  the  .statute 
which,  it  is  claimed,  has  given  it  to  the'public 
administrator,  was  not  passed  till  1830.  Even 
if  the  Legislature  had  declared,  in  terms,  that 
such  a  trust  power  might  thus  be  transferred, 
the  Act  would  certainly  be  open  to  the  ques- 
tion whether  they  intended  that  it  should  re- 
troact  upon  powers  previously  created  (for  they 
have  not  said  it  should)  or  upon  prospective 
powers  only.The  devisees  interested  in  the  sale 
of  this  property  had  a  right, and  they  still  enjoy 
the  moral  right,  to  demand,  that  on  the  death  of 
the  original  trustee.the  power  should  either  not 
be  executed  at  all,  or  at  least,  if  executed,  that 
it  should  be  done  by  some  person  appointed 
by  and  acting  under  the  control  of  the  Court 
of  Chancery.  1  R.  S.,  724,  2d  ed.,  sec.  68;  Id., 
728,  sec.  102.  A  statute  ought  not,  except 
where  the  terms  are  explicit  and  imperative, 
to  be  construed  literally,  if  by  such  construc- 
tion it  will  impair  rights  which  became  vested 
before  its  passage.  If  the  Act  in  question  be  at 
all  operative  upon  the  rights  of  devisees,  still 
it  is  the  more  just  construction  to  say,  that  its 
influence  shall  be  confined  to  those  who  claim 
as  such,  under  wills  made  since  the  statute  was 
enacted.  Dash  v.  Van  Kleek,  7  Johns.,  477,  and 
books  there  cited. 

Independent,  however,  of  the  intrinsic  diffi- 
culties arising  upon  the  statute,  conceding  as  I 
have  for  the  purposes  of  the  question,  that  the 
office  of  selling  the  land  belonged  to  Hart  as  ex- 
ecutor,*! have  not  been  able  to  perceive  T*436 
that, in  this  respect, the  law  considers  him  such. 
And  it  appears  to  me  that  the  difference  which 
has  attended  this  novel  effort  (for  with  us  it  is 
the  first  of  the  kind,  though  we  shall  see  here- 
after it  was  once  made  and  defeated  in  Ohio), 
to  vest  in  an  administrator  the  power  of  selling 
the  real  estate  of  a  devisor,  has  arisen  from 
confounding  the  legal  office  of  an  executor 
with  that  of  one  who  is  not  so  in  any  sense  of 
the  word,  but  who  is  the  mere  donee  "of  a  trust 
power;  anauthority  which,  so  far  from  having 
any  reference  to  the  office  of  executor,  might 
just  as  well  have  been  conferred  by  the  will  on 
any  other  not  named  as  executor.and  one  who 
might  have  executed  the  power  without  pro- 
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bate  or  letters  testamentary.  An  executor  is 
one  appointed  to  the  general  office  of  execut- 
ing a  man's  last  will  and  testament.  2B1.  Com., 
503.  A  testament  in  strictness  concerns  per- 
sonal property  merely.  Until  the  Revised  Stat- 
utes, it  needed  no  witness  of  its  publication  ;  it 
"belongs  to  the  ecclesiastical  jurisdiction;  it 
might,  by  the  canon  law.  be  made  at  the  age 
of  14,  and  the  executor  could  not  act  in  all  re- 
spects as  such,  until  he  obtained  letters  testa- 
mentary of  the  ordinary,  with  us  of  the  surro- 
gate; and  it  cannot  be  executed  except  by  an 
executor  or  administrator.  To  make  an  execu- 
tor, the  will  must  appoint  him  such  eo  nomine. 
Even  a  trustee  of  all  the  testator's  personal  es- 
tate, named  and  appointed  as  such  by  the  will, 
is  not  an  executor.  Where  a  man  was  appoint- 
ed by  the  testator  trustee  of  his  last  will  and 
testament,  and  was  committed  by  the  ecclesi- 
astical judge  for  not  exhibiting  an  inventory 
and  account,  the  K.  B.  discharged  him  ou  ha- 
bea*  corpus,  saying  that,  in  this  character,  the 
judge  had  no  jurisdiction  over  his  person. 
King  v.  Jenkins,  3  Dowl.  &  R.,  41. 

A  will,  or,  as  it  is  more  properly  called,  a 
devise  of  real  estate,  is  of  an  entirely  different 
and  opposite  character  to  a  testament.  A  de- 
vise is  a  conveyance  of  land,  and  not  under 
the  same  jurisdiction  as  a  testament.  2  Bl. 
Com.,  501.  The  devisor  must  have  reached  the 
age  of  twenty  one  years  ;  and,  what  is  more 
material  to  ihe  question  before  us,  it  is  com- 
plete, or  may  be  executed  without  the  appoint- 
437*]  ment  *or  intervention  of  an  executor 
or  administrator.  Indeed,  these  offices  are 
neither  of  them  predicable  of  a  devise  of  real 
•estate.  The  devisor  may  require  some  future 
act  to  be  done,  in  order  to  the  vesting  of  an  es- 
tate; and  may,  and  often  does,  delegate  the 
power  to  some  friend  who  is  to  designate  the 
•devisee,  or  make  a  sale  and  distribution  of 
lands  already  devised  in  fee.  But,  in  this,  his 
friend  does  not  act  as  executor  ;  the  law  does 
noi  consider  him  as  such.  His  powers  are  regu- 
lated by  distinct  departments  of  the  statute  or 
common  law,  those  relating  to  powers  in  trust, 
the  due  execution  of  which  are  supervised  not 
by  the  ecclesiastical  tribunal,  the  Surrogate's 
Court,  but  by  the  Courts  of  Chancery  and 
common  law.  The  very  opening  of  Mr.  Sue- 
den's  treatise  on  Powers  settles  the  donees 
character.  His  remarks  are  as  follows  :  "  A 
power  given  by  a  will,  or  by  an  Act  of  Parlia- 
ment, as  in  the  instance  of  the  Land  Tax  Re- 
demption Acts,  to  sell  an  estate,  is  a  common 
law  authority.  The  estate  passes  by  force  of 
the  will  or  the  Act  of  Parliament;  and  the  per- 
son who  executes  the  power  merely  nominates 
the  party  to  take  the  estate."  1  Sugd.  Pow.,  2; 
Id.,  171,  172,  8.  P.,  6lh  Lond.  ed.  That  thees 
tale  passes  by  force  of  the  devise,  was  held  in 
ft  case  where  the  devisor  gave  power  to  his  ex- 
ecutrix to  sell  land  for  the  payment  of  debts, 
in  9  Charles  I.,  Dike  v.  Ricki.'Cro.  Car.,  835- 
a  business  much  more  pertinent  to  the  general 
office  of  executor  than  the  sale  of  Myers  estate; 
and  the  distinction  has  never  been  questioned 
before  or  since  that  time.  Powell,  in  his  trea- 
tise on  Devises,  gives  the  result  of  the  caaei  as 
follows:  "And  such  authority  must  be  strictly 
pursued;  for  Ihe  authority  to  sell  is  founded 
on  the  will  alone,  without  which  no  authority 
would  let  in  the  persons  directed  to  sell.  The 
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law,  therefore,  looks  at  the  sale  as  a  thing  an- 
nexed to  the  persons  of  those  to  whom  the  au- 
thority to  sell  is  given,  and  to  no  others,  be- 
cause of  the  special  trust  that  is  put  in  them 
by  the  testator;  which  trust  no  man  can  have 
by  the  will  (which  in  this  respect  operates  as  a 
warrant  of  attorney),  but  only  those  who  are 
named;  and  where  there  is  but  one  alive,  the 
authority  is  relinquished  and  gone,  because  in 
such  case  they  do  not  take  *as  execu-  [*438 
tors  virtute  officii,  but  as  trustees.  And  that  is 
the  reason  why  they  may  sell  the  land,  al- 
though they  refuse  the  administration.  But 
their  executors  cannot  sell,  because  the  trust 
is  personal.  It  is  otherwise  where  they  take  as 
executors."  Pow.  Dev.,  194.  In  Franklin  v. 
Osgood,  14  Johns.,  527,  553,  which  was  a  very 
well  considered  case,  and  in  which  Platt,  «7., 
delivering  the  prevailing  opinion,  says:  "It  is 
clear,  that  at  common  law,  a  naked  power 
given  to  executors  to  sell  lands  would  not  sur- 
vive. It  is  like  a  naked  power  of  attorney  to  do 
any  other  act  given  to  several  persons  jointly; 
and  if  one  die,  the  power  expires  ;  for  it  is  a 
delegation  of  power  for  private  purposes  given 
generally  to  all  the  attorneys  named  in  the 
power."  This  doctrine  was  not  denied  by 
Thompson,  J.,  though  he  dissented  on  other 
grounds.  The  distinction  is  held  by  many  oth- 
er books,  ancient  and  modern,  both  in  respect 
to  devises  of  land  in  trust  to  executors,  and  de- 
vises of  a  naked  power  to  sell.  In  respect  to 
the  latter,  it  is  recognized  by  the  statute.  2  R. 
8.,  47,  sec.  55,  2d  ed. 

Looking  at  the  manner  in  which  Hart's  char- 
acter has  been  treated  in  other  courts,  we  can 
hardly  recur  too  often  to  what  has  already 
been  said;  that  the  differences  in  the  case  be- 
fore us  have  arisen  wholly  from  confounding 
his  two  characters  of  executor  and  attorney. 
It  will  be  seen  hereafter  to  have  been  deemed 
so  plain,  by  a  very  learned  judge,  as  to  be 
taken  for  granted,  that  Hart's  authority  to  sell 
the  land  was  a  part  of  his  power  as  executor 
of  Myers'  testament.  It  has  been  seen,  I  think, 
by  what  we  have  said,  and  the  cases  already 
cited,  that  this  proposition  cannot  be  main- 
tained. It  is  impossible  to  deny,  howeyer, 
that  the  language  of  some  of  the  books  may, 
if  read  without  keeping  a  steady  eye  to  the 
real  nature  of  the  power  of  sale,  give  color  to 
the  proposition.  Before  entering  further,  there- 
fore, into  the  cases  which  enforce  and  illustrate 
the  separation,  it  may  be  well  to  notice  some 
of  those  which  have  probably  been  regarded  as 
making  the  nature  of  the  two  powers  identical. 
If  it  be  seen  that  a  power  by  will  to  sell  real  es- 
tate can  with  no  more  propriety  be  called  exec- 
utorial,  than  the  power  of  an  executor  might  be 
designated  *as  that  of  an  attorney — if  [*439 
the  two  powers  are  not  more  nearly  identical, 
than  letters  testamentary  and  a  written  war- 
rant of  attorney,  there  is  an  end  of  the  ques- 
tion. No  one  would  pretend  that  a  statute  de- 
claring the  authority  of  an  executor  capable 
of  passing  to  an  administrator  would  extend 
to  a  warrant  of  attorney,  which  the  executor 
might  hold,  giving  him  authority  to  sell  his 
neighbor's  farm.  The  eases  which  resemble  a 
power  by  will  to  sell  lands,  the  nearest  to  that 
of  executors,  are  those  which  allow  survivor- 
ship for  that  purpose  among  several  executors. 
Sugden,  after  premising  a  distinction  in  thin 
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respect,  which  has  been  often  adverted  to  by 
courts,  between  a  devise  of  land  to  executors 
to  be  sold  and  a  mere  will  that  the  devisor's 
executors  should  sell,  viz.:  that  in  the  former 
case  the  power  survives,  but  in  the  latter  not, 
observes:  "Cases  are  not  wanting  on  the  other 
side  of  the  question;  and  in  the  case  of  Houett 
v.  Barnes,  Cro.  Car.,  382,  and  other  books,  al- 
though it  was  holden  that  the  executors  took 
an  authority  only,  yet  Jones,  Crooke  and  Barke- 
ley  determined  that  the  survivor  could  sell. 
Jenkins  gives  it  as  his  opinion,  that  if  a  devise 
be  that  A  and  B,  the  executors,  shall  sell  cer- 
tain land,  and  near  the  end  of  the  will  the  tes- 
tator also  names  them  executors,  if  the  one 
dies,  the  other  may  sell;  for  the  interest  is  an- 
nexed to  the  executorship,  by  this  repetition  in 
the  will.  Mr.  Hargrave  has  endeavored  to  es- 
tablish that  where  the  power  is  given  to  exec- 
utors, or  to  persons  nominatim  in  that  charac- 
ter, the  survivor  may  sell,  as  the  power  is 
given  to  them  ratione  officii  ;  and  as  the  office 
survives,  by  parity  of  reason  the  authority 
should  also  survive.  And  the  liberality  of 
modern  times  will  probably  induce  the  courts 
to  hold,  that  in  every  case  where  the  power  is 
given  to  executors,  as  the  office  survives,  so 
may  the  power."  1  Sugd.  Pow.,  143,  144,  6th 
Lond.  ed.  I  have  cited  Sugden  as  embody- 
ing the  cases  and  writers  which  present  the 
very  strongest  points  of  analogy  between  the 
two  powers.  He  cautions  us  in  a  note  not  to 
confound  a  mere  power  to  sell  with  a  devise  to 
trustees;  and  expresses  his  serious  doubts 
whether,  upon  present  authority,  the  former 
can  survive,  even  though  conferred  on  execu- 
44O*]  tors  either  nominatim  or  as  *executors, 
ratione  officii.  But  admitting  this  to  be  settled 
in  the  affirmative,  it  still  comes  short  of  show- 
ing that  the  power  of  sale  is  exercised  by  the 
nominees  or  the  survivors  as  executors.  The 
confusion  arises  from  its  being  said  that  the 
power  is  annexed  to  the  office  of  executors,  as 
if  it.  therefore,  made  part  of  the  office;  whereas, 
a  little  attention  will  show  that  the  whole  is 
but  a  designation  of  the  persons  who  are  to 
execute  what  Powell,  and  after  him,  Platt, J., 
correctly  call  a  mere  warrant  of  attorney  to 
sell  the  land.  True,  it  must,  when  derived 
from  a  devisor,  be  executed  in  the  name  of  the 
attorney,  because  the  principal  is  dead.  But 
this  is  no  more  than  a  necessary  change  in  the 
form  of  the  deed.  Take  the  case  of  a  devisor, 
declaring  by  will  that  the  county  judges  shall 
sell  his  land;  one  of  the  five  dies,  and  the  next 
day  the  survivors  make  the  sale.  That  they 
may  do,  within  the  principle  to  which  the  re- 
marks of  Mr.  Sugden  give  countenance.  The 
reason  is,  because,  by  the  will,  the  power  is 
annexed  to  the  office  of  judges.  They  take 
ratione  officii.  Yet  suppose  a  statute  could  pass 
transferring  in  terms  all  the  powers,  rigbtsand 
duties  of  the  county  judges  to  otheVs,  no  one 
would  pretend  that  their  power  to  convey  the 
land  would  be  vested  in  the  transferees.  Yet 
the  case  would  be  the  same  with  the  one  now 
before  us.  provided  we  are  right  in  supposing 
that  the  donee  of  a  trust  power  is  not,  as  such, 
an  executor.  The  question  of  survivorship  is 
one  of  designation,  and  nothing  else;  saying 
that  the  executors  or  county  judges  shall  sell, 
is  construed  to  mean  the  same  as  if  the  testator 
had  said,  in  so  many  words,  that  the  sale  might 
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be  made  by  them  or  the  survivors  of  them. 
Many  instances  of  the  power  and  practice  of 
doing  this  expressly,  and  even  extending  the 
authority  to  persons  not  in  ease,  are  set  down- 
by  Mr.  Sugden,  in  his  treatise  on  Powers,  Vol. 
I.,  p.  145,  elseq.,  6th  Lond.  ed.  Thus,  a  tes- 
tator may  expressly  devise  a  power  to  the  ex- 
ecutors of  his  executors;  and,  in  this  illustra- 
tion from  cases  of  designation,  we  may  advert 
to  powers  conferred  upon  trustees,  as  well  as 
naked  powers;  for  the  principle  is  the  same. 
A  power  may  be  given  to  the  heirs  of  a  person 
who  is  yet  alive.  Two  remarkable  instances 
depending  on  this  principle  'occurred  [*441 
in  ManseU  v.  Manaell,  Wilm.  Notes,  36,  and 
Cole  v.  Wade,  16  Ves.,  27.  It  is  a  principle  quite 
pertinent  to  the  case  in  hand;  and  its  consider- 
ation will  presently  be  resumed  when  I  come 
to  notice  cases  cited  by  the  counsel  for  the  de- 
fendant in  error,  as  going  still  further  to  show 
that  Hart's  power  of  selling  the  land  belonged 
to  him  in  the  capacity  of  executor,  and  not  aa 
attorney.  I  propose  first  to  notice  how  the 
matter  has  been  considered  by  a  recent  case  in 
this  court,  even  where  the  power  of  sale  was- 
coupled  with  an  interest. 

Judson  v.  Gibbons,  5  Wend.,  224,  was  a  case 
of  a  devise  to  executors  of  real  and  personal 
estate,  in  trust,  to  sell,  take  care,  etc.,  invest 
the  income,  and  distribute,  etc.  One  of  the 
executors  refused  to  act.  Savage,  Ch.  J.,  said: 
"There  was  no  act  of  his  necessary  to  be  done 
by  way  of  condition  precedent.  The  estate  in 
land  [erroneously  printed  'hand']  at  the  testa- 
tor's death,  belonged  to  the  executors  as  trust- 
ees, not  as  executors.  The  character  of 
executor  and  trustee  are  not  necessarily  blend- 
ed. Suppose  it  had  been  part  of  the  trust, 
that  the  real  estate  should  be  sold,  all  the 
trustees  must  unite  in  the  conveyance."  And 
the  renouncing  executor  was  held  to  be 
bound  as  trustee,  though  he  had  declined  the 
office  of  executor.  The  case  of  Hart  in  the 
matter  before  us, is  the  more  distinct  from  that 
of  an  executor,  inasmuch  as  he  took  no  inter- 
est in  the  land,  but  held  a  mere  naked  power. 
Savage,  Ch.  J.,  in  Jackson  v.  Schauber,!  Cow., 
193,  194,  and  authorities  cited;  Sharpsteenv. 
Tillou,  3  Id.,  654;  Woodbridge  v.  Watkins,  a 
Bibb,  350;  Jameson  v.  Smith,  4  Id.,  307. 

Under  this  view,  it  may  be  proper  to  ob- 
serve, also,  before  adverting  further  to  the  au- 
thorities cited  by  counsel, that  the  very  question 
now  before  us  arose  and  was  determined  upon 
distinctions  drawn  from  the  common  law,  be- 
fore the  Supreme  Court  of  the  State  of  Ohio, 
sitting  as  a  Court  of  Chancery  in  the  case  of 
Wills  v.  Cowper,  2  Ham.,  124.  The  devisor 
having  land  lying  in  Ohio,  but  himself  resid- 
ing in  Virginia,  where  is  a  statute,  in  terms, 
authorizing  an  administrator  with  the  will  an- 
nexed, to  execute  a  power  of  selling  land,  giv- 
en *by  the  will  to  an  executor,  made  [*442 
his  will  constituting  J.  Baker  his  executor, 
with  full  power  to  dispose  of  all  his  lands  in 
the  States  of  Ohio  and  Ky.  Baker  renounced 
the  executorship,  and  the  administrator  with 
the  will  annexed,  having,  as  such,  agreed  to 
sell  the  land  which  lay  in  Ohio,  the  bill  was 
filed  by  the  vendee  to  compel  a  specific  execu- 
tion. This  was  resisted  and  denied  by  the  court, 
on  the  sole  ground  that  the  power  of  the  exec- 
utor could  not  thus  be  executed  by  one  whom 
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the  testator  never  had  mentioned,  nor  could 
have  contemplated  as  a  depositary  of  such  a 
power.  Sherman,  J.,  in  delivering  the  opinion 
of  the  court,  shows  that  the  general  office  of 
administration,  which  relates  to  mere  person- 
alty, is  considered  in  a  light  very  different 
from  special  naked  powers  conferred  by  a  de- 
vise. He  says:  "It  is  a  general  and  well  settled 
rule,  both  at  law  aud  in  equity,  that  a  power 
given  by  will  to  the  executor  to  sell  and  con 
vey  land,  is  to  be  considered  as  a  personal 
trust.  In  contemplation  of  law,  the  power  is 
given  in  consequence  of  the  confidence  which 
the  testator  had  in  the  judgment,  discretion 
aud  integrity  of  the  executor;  and  the  execu- 
tion of  that  power  cannot,  by  the  executor  be 
delegated  to  any  other  person.  It  would  be  ab- 
surd to  suppose  that  the  confidence  which  the 
testator  had  in  the  knowledge  and  integrity  of 
his  executor.and  which  induced  him  to  confide 
to  such  executor  the  power  of  selling  and  con- 
veying his  lands,  could  extend  to  unknown 
persons.  To  render  a  sale  under  such  a  power 
good  and  valid,  the  executor  must  personally 
assent  and  act;  and  upon  this  principle  it  has 
been  held,  that  a  joint  authority  given  to  two 
executors,  can  only  be  exercised  by  the  joint 
act  of  both,  and  is  determined  by  the  death  of 
one."  The  opinion  in  this  case  is  further  ma- 
terial as  bearing  on  an  argument  advanced  for 
the  defendant  in  error,  which  supposed  that  a 
mere  power  to  do  an  act  of  ordinary  sale,  was 
not  the  subject  of  that  special  trust  and  confi- 
dence which  is  considered  by  the  law  as  so  strict- 
ly personal  that  it  cannot  be  delegated  to  an- 
other, or  at  least  that  it  shall  not  survive,  and 
even  pass  by  succession  to  the  executor  of  an 
executor. 

443*1  *I  will  now  resume  the  question  as 
to  the  identity  of  an  executorship  and  a  trust 
power  to  sell  land  conferred  by  a  will,  as  it 
stands  upon  some  quotations  made  in  the 
course  of  the  argument  for  the  defendant  in 
error.  Pow.  Devises  is  relied  upon,  who  states 
certain  decisions,  which  are  cited  to  us  through 
that  book.  I  will  state  the  doctrine  of  Powell 
as  I  understand  it.  He  says,  in  effect,  that 
where  a  will  gives  a  general  authority  to  sell 
land  for  the  payment  of  debts,  naming  no  one 
as  the  person  who  is  to  make  the  sale,  there, 
as  the  executors  or  the  survivors  of  them,  and 
even  the  executor  of  an  executor,  are  the  per- 
sons to  whom,  as  such,  the  duty  of  payment 
attaches,  the  will  has  been  held  to  imply  that 
such  survivor,  etc..  may  sell.  Pow.  Dev.,  196, 
197,  and  cases  cited.  But  neither  this  nor  any 
other  book  goes  further;  and  the  whole  is  evi- 
dently no  more  than  the  testator  might  have 
done  in  another  form,  as  we  have  just  seen.  It 
is  the  same  as  if  he  had  said  expressly,  the  sur- 
vivor, etc.,  should  sell.  Whoever  the  implied 
agent  for  selling,  may  be,  the  sale  does  not, 
therefore,  take  effect  ascmai-.ating  from  an  ex- 
ecutor, but  from  an  individual  wuo  has  been 
designated  by  necessary  implication,  rather 
than  there  should  be  a  failure  of  the  power. 
On  the  other  band,  Wentworth  puts  it,  that 
"where,  by  will,  a  special  trust  is  recommend- 
ed loan  executor,  as  to  sell  lands,  etc.,  this  not 
performed  in  his  lifetime,  shall  not  be  per- 
formed by  his  executor."  Went.  Off.  Ex..  ch. 
20.  Mr.  Sugden,  in  the  6th  London  edition  of 
his  treatise  on  Powers, Vol.  I.,  pp.  183-189,  pi. 
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26-36,  has  considered  the  cases  which  have 
gone  upon  this  distinction,  and  he  evidently 
regards  it  as  a  mere  question  of  designalia  per- 
sona. He  introduces  the  subject  by  the  follow- 
ing remark:  "It  sometimes  happens,  that  a 
testator  directs  his  estates  to  be  sold  for  certain 
purposes,  without  declaring  by  whom  the  sale 
shall  be  made.  In  the  absence  of  such  a  decla- 
ration, if  the  fund  be  distributable  by  the  ex- 
ecutor, he  will  have  the  power  by  implication." 
Id.,  p.  133,  pi.  26  He  then  states  the  cases  in 
detail  from  Keilw.,  17  Hen.  VII.,  to  Tyldenv. 
Hyde,  2  Sim.  &  S.,  238  A.  D.  1825.  The  re- 
mark of  Sir  John  Leach,  the  Vice- Chancellor, 
after  hearing  the  argument  of  the  latter  case, 
*will  show  the  utmost  extent  to  which  [*444 
the  doctrine  can  be  carried.  He  says,  p.  241: 
"Where  there  is  a  general  direction  to  sell, but 
it  is  not  stated  by  whom  the  sale  is  to  be  made, 
there,  if  the  produce  of  the  sale  is  to  be  ap- 
plied by  the  executors  in  the  execution  of  their 
office,  a  power  to  sell  will  be  implied  to  the 
executors."  That  was  not  like  the  case  at  bar, 
on  a  will  naming  the  man,  but  a  general  di- 
rection to  sell  real  and  personal  estate,  and  dis- 
tribute both  among  persons  named;  and  it  was 
held,  the  testator,  therefore,  intended  that  the 
executor  should  perform  the  act  of  selling 
both.  Mr.  Sugden,  himself,  who  was  after- 
wards Chancellor  of  Ireland,  argued  on  one 
side.  The  attention  of  a  man  so  distinguished 
for  ability  and  research,  having  been  drawn  to 
the  question,  both  as  counsel  and  as  author, 
we  may  well  allow  that  he  hae  exhausted  the 
sources  of  judicial  instruction.  At  pi.  30,  he 
adds:  "And  in  one  case,  Mr.  J.  Wild  con- 
ceived that  the  executor  of  an  executor  might 
sell,  which  opinion  appears  to  be  well  found- 
ed, because  the  chain  of  representation  was 
not  broken;  and  the  intent  was,  that  the  pow- 
er should  be  executed  by  him  to  whose  hands 
the  money  was  to  come.  At  pi.  35  and  36,  aft- 
er a  further  consideration  of  cases,  and  espe- 
cially an  elaborate  examination  of  the  famous 
case  of  Pitt  v.  Pelham,  1  Ch.  Cas..  178;  8.  C.. 
1  Lev.,  304;  he  concludes  with  this  result:  "It 
appears,  therefore  to  be  well  settled,  that  a 
power  in  a  will  to  sell  or  mortgage,  without 
uamiiig  a  donee,  will,  if  a  contrary  intention 
do  not  appear,  vest  in  the  executor,  if  the 
fund  is  to  be  distributable  by  him,  either  for 
the  payment  of  debts  or  legacies.  And,  it 
seems,  that  whilst  the  chain  remains  unbrok- 
en, the  power,  until  exercised,  will  go  from 
him  to  his  executors;  and  if  the  produce  of  the 
real  estate  is  blended  with  the  personal  estate, 
the  power  to  sell  will  vest  in  the  executor  by 
implication."  I  repeat,  therefore,  that  the 
whole  is  a  search  after  the  donee  of  a  common 
law  power.  The  simple  reading  of  Pitt  v.  Pel 
ham  shows  that  it  is  so.  The  dispute  in  this 
class  of  cases,  and  I  appeal  to  them  as  collated 
by  Sugden;  is  as  to  whom  the  devisor  intended 
to  confide  the  sale.  Was  it  to  the  heir,  to  the 
executor,  or  to  some  other  trustee  namrd  in 
the  will?  *Nay.  did  not  the  testator  (*445 
in. Mn  that  the  power  should  go  both  to  his  iin 
mediate  executor  and  the  executor  of  the  lat- 
ter, as  successive  donees  of  the  power?  He 
had  power  expressly  to  declare  either,  1  Stigd. 
Pow.,  144,  145;  Id..  148,  149;  but  having  omit- 
ted to  speak,  whom  does  he  mean?  The  per- 
son being  once  named,  however,  as  donee, 
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either  directly  or  by  any  terms  of  designation, 
then  expremo  unius  persona  est  exclusio  altering. 
And  whether  the  designation  of  the  donee  be 
by  name,  by  other  direct  words,  or  by  impli- 
cation, he  takes  the  power,  not  as  executor, 
but  as  trustee.  Accordingly,  Mr.  Sugden,  in 
the  very  next  breath,  p.  138,  pi.  37,  says:  "It 
remains  to  observe,  that  where  the  power  is 
given  to  executors,  they  may  exercise  it.  al- 
though they  renounce  probate  of  the  will." 

The  doctrines  we  have  been  considering  have 
long  been  settled.  In  Hen.  VII.,  Y.  B.,  fol. 
11  b,  which  Mr.  Sugden,  No.  1,  in  App.  to  his 
treatise  on  Powers,  has  saved  us  the  labor  of 
deciphering  from  abbreviated  Norman  French, 
it  was  argued,  "that  if  a  man  has  feoffees  upon 
confidence,  and  make  a  will  that  his  executors 
shall  alien  his  lands,  there  if  the  executors  re- 
nounce administration  of  the  goods,  yet  they 
may  alien  the  land,  for  the  will  of  land  is  not 
a  testamentary  matter,  nor  have  the  executors 
to  interfere  in  this  will,  except  so  far  as  a  spe- 
cial power  is  given  to  them.  And  if  a  man  has 
feoffees  in  his  land, and  makes  his  will  that  his 
executors  shall  sell  his  land,  and  then  he  does 
not  make  executors,  there  the  ordinary  shall  not 
meddle  with  the  land,  nor  the  administrator, 
neither,  for  the  ordinary  has  only  to  meddle 
with  testamentary  matters,  as  of  goods  ;  and, 
consequently,  no  more  can  the  administrator, 
who  is  but  his  deputy.  And,  therefore,  it  was 
lately  adjudged  in  the  Exchequer  Chamber,  by 
all  the  judges  of  England,  that  if  a  man  makes 
a  will  of  his  lands,  that  his  executors  shall  sell 
the  land,  and  aliene,  etc.,  if  the  executors  re- 
nounce administration  and  to  be  executors, 
there  neither  the  administrators  nor  ordinary 
can  sell  or  aliene,  etc.  Quodnota.  Quodfuitcon- 
cesmm  per  Redeet  Tremaile,  for  good  law.  And 
if  a  man  makes  his  will  that  his  executors  shall 
aliene  his  land,  without  naming  their  proper 
names,  if  they  refuse  the  administration  and  to 
446*]  *be  executors,  yet  they  may  aliene  the 
land  ;  quod  fuit  concessum  per  Fineux  et  Tre- 
maile, for  clear  law.  Rede  non  dedixit.  And 
if  a  man  makes  his  will  that  his  land  which 
his  feoffees  have,  shall  be  sold  and  aliened, 
and  does  not  say  by  whom,  there  his  executors 
shall  alieue  that  and  not  the  feoffees,  per  Rede, 
Tremaile  &  Frowik.  Fineaux  said  nothing  to 
this,  this  day;  but  the  day  before  he,  in  a  man- 
ner, affirmed  this.  Conisby  said  (hat  the  feoff- 
ees shall  aliene  this,  for  they  have  the  confi- 
dence placed  in  them,  etc.  But  this  was 
denied,  for  executors  have  much  greater  confi- 
dence placed  in  them  than  the  feoffees  have; 
for  the  money  to  arise  by  the  sale  of  the  exec- 
utors shall  be  assets  in  their  hands,  therefore, 
they  shall  sell.  Fineaux,  Rede  and  Tremaile 
said,  that  if  a  man  makes  his  will  that  his  feoff- 
ees shall  aliene  his  land,  before  the  alienation 
the  heir  may  take  the  profits,  and  they  are 
seised  to  his  use  ;  and  if  an  alienation  be  not 
made  by  them,  the  heir  shall  have  the  land  for- 
ever." We  here  have  the  same  search  as  is  in 
stituted  by  the  modern  cases,  for  the  man 
whom  the  testator  intended  as  his  confidential 
trustee,  the  same  inviolability  of  that  confi- 
dence when  once  ascertained  ;  and,  above  all, 
whether  the  person  be  expressed  or  implied, 
his  rights  are  clear  of  all  testamentary  matters; 
letters  from  the  ordinary  can  neither  add  to, 
nor  the  want  of  them  take  from  his  authority. 
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He  is  a  mere  common  law  trustee  or  donee  of 
a  power.  Quoad  hoc,  he  is  not  executor.  This 
is  the  same  doctrine  laid  down  by  Gh.  J.  Sav- 
age, in  Judson  v.  Gibbons,  and  which  has  not 
been  contradicted,  butoften  re-affirmed, during^ 
an  interval  of  350  years.  He  treats  it  as  form- 
ing an  element  in  the  judicial  mind,  for  he  cite* 
no  authority.  It  is  presented  as  clearly  in  the 
pages  of  Blackstone,  as  by  the  labored  analysis- 
of  the  Norman  lawyers,  which  we  have  read 
from  Sugden's  translation  of  the  Year  Book. 
The  combination  of  the  two  powers  in  Hart 
can  scarcely  be  resolved  into  their  distinct  and 
totally  different  natures,  more  plainly  than  it 
has  thus  been,  by  a  school  renowned  for  the 
elucidation  of  legal  matters  much  more  subtle 
and  evanescent.  The  case  is  none  the  less  strik 
ing  because  it  was  made  before  the  Statute  of 
31  and  34  Hen.  VIII.,  previous  to  which  the 
only  method  of  devising  *land  was  by  [*447 
first  making  a  feoffment  to  the  uses  of  the  will. 
A  devise,  whether  before  or  since  the  statute, 
was  but  a  mode  of  conveying  real  estate,  with 
which  an  executor  as  such,  had  nothing  to  do, 
even  though  the  power  of  sale  was  conferred 
upon  him  by  the  same  will  which  made  him 
executor  of  the  personal  estate.  The  land, 
says  the  Year  Book.is  not  a  testamentary  matter. 
Whether,  therefore,  we  regard  Hart  as  the 
depositary  and  distributor  of  a  common  fund 
arising  from  the  avails  of  real  and  personal  es- 
tate in  his  hands  at  the  same  time  or,  as  he  re- 
ally is,  the  mere  instrument  of  a  devise  entirely 
distinct  from  the  personality,  his  acts,  in 
respect  to  the  land,  were  not  and  could  not  be 
performed  in  his  capacity  as  executor  ;  quoad 
hoc  he  was  an  agent  acting  under  a  private  pow- 
er of  attorney.  It  is  the  same  thing  as  if  the 
testator  had  drawn  up  separate  wills,  the  one 
of  his  personalty  naming  Hart  as  executor,  and 
the  other  of  his  land,  naming  him  as  the  man 
to  make  a  sale.  In  the  first  case  only  would 
he  be  executor,  as  deriving  his  powers  from  a 
peculiar  system  of  laws,  administered  by  the 
Church,  under  forms  from  which  alone  he  de- 
rived his  powers,  a  nomenclature  which  gave 
him  his  title;  a  system  equally  distinct  for  its 
unbroken  continuity  from  remote  antiquity. 
From  the  time  of  Hen.  II.  to  Hen.  VIII.,  the 
right  of  devising  land  as  a  part  of  the  general 
law  was  suspended,  as  that  of  alienation  in  any 
other  form  was,  for  most  of  the  same  interval. 
Land  was  the  substratum  of  the  feudal  system, 
where  executors  were  necessarily  unheard  of, 
because  successions  to  the  heir  must  remain  un- 
impaired ;  and  when  its  fetters  were  broken, 
alienation,  both  by  devise  and  otherwise,  was 
regulated  by  the  common  law  proper,  under  the 
action  of  its  own  distinct  judicatories,  and  by 
a  machinery  and  nomenclature  to  which  execu 
tors  were  utterly  unknown.  For  "testament" 
was  substituted  the  word  "devise;"'  for  "exec- 
utor," the  words  "  trustee"  or  "  donee  of  a 
power;"  and  one  appointed  by  will  to  sell  land 
could  with  no  more  propriety  be  denominated 
an  executor,  than  a  devisee  under  the  latter  sys- 
tem could  be  called  a  legatee  in  the  vocabulary 
of  the  canon  law.  An  executor  is  a  creature  of 
that  law,  and  powerless  and  unknown  to  the 
*law  which  regulates  the  alienation  of  [*448 
real  property  by  will  or  otherwise.  The  two  sys- 
tems have  descended  to  us,  not  merely  with  the 
same  theoretical,  but  the  same  practical  distinct- 
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ness.  A  statute  authorizes  an  administrator  to 
sell  land,  in  certain  cases,  for  the  payment  of 
debts;  yet  the  very  system  of  law  to  which  that 
statute  belongs,  when  it  comes  to  consider  the 
nature  of  his  power  or  his  act,  will  not  allow 
it  to  be  called  or  practically  treated  as  the 
power  or  act  of  an  administrator.  He  is  then 
a  naked  agent  for  the  sale  of  land,  like  the 
Comptroller  who  sells  for  taxes.  He  is  without 
interest,  without  inherent  authority,  and  is  the 
creature  of  the  statute  under  which  he  acts,  the 
same  as  a  donee  of  a  trust  power  is  the  creature 
of  the  Statute  of  Wills,  or  of  the  devise  itself. 

I  must  be  excused  for  having  several  times 
repeated  the  distinction  upon  which  I  have 
conceived  this  case  to  turn,  as  it  stands  affected 
by  various  authorities  and  instances,  ancient 
and  modern.  My  first  impression  on  the  open- 
ing of  the  case,  that  the  distinction  still  remained 
in  all  its  force,  continued  notwithstanding  the 
argument  for  the  defendant  in  error.  And  I 
should,  in  the  ordinary  course,  have  felt  little 
embarrassment  in  adopting  it.  But  I  was,  fora 
time,  led  to  doubt  whether  it  had  not  faded 
from  our  system,  when  I  saw  it  unhesitatingly 
repudiated  by  a  high  and  learned  court,  to 
which  the  jurisdiction  of  trust  powers  has  been 
more  especially  committed  by  the  law. 

On  a  bill  in  chancery,  filed  by  Mr.  Sherman 
to  compel  a  specific  performance  by  Conklin, 
now  the  plaintiff  in  error,  the  Chancellor  said: 
"  Whatever  doubts  may  have  previously  exist- 
ed, there  is  no  doubt  since  the  Revised  Statutes, 
that  an  administrator  with  the  will  annexed 
may  sell  real  estate  under  a  power  contained  in 
the  will,  in  the  same  manner  as  if  he  had  been 
named  as  executor  therein.  2  R.  S.,  72,  sec. 
22.  In  this  case  the  testator  must  have  con- 
templated the  event  of  Hart's  surviving  the 
widow,  or  that  the  power  of  sale  and  distribu- 
tion should  be  made  by  an  administrator  with 
the  will  annexed,  under  the  law  then  in  force." 
In  the  application  of  the  first  remark  to  the 
case  before  him,  the  learned  Chancellor  must 
449*]  have  assumed  as  a  matter  of  no  "diffi- 
culty, that  a  man  nominated  to  sell  real  estate 
in  a  will  which  appoints  him  executor,  makes 
the  sale  as  executor.  He  does  not  discuss  nor 
even  allude  to  the  question  whether  he  does 
not  sustain  a  character  entirely  distinct.a  char- 
acter which  in  no  propriety  of  legal  speech  can, 
as  to  this  act  of  sale,  be  called  that  of  an  exec- 
utor. The  coufusion  of  his  two  characters,  I 
have  before  stated,  as  tiie  undoubted  ground 
of  the  difference  which  has  arisen  between  the 
parties  before  us,  who  seem  still  to  be  litigat- 
ing with  great  pertinacity,  great  confidence, 
and  so  far  as  the  argument*  of  counsel  before 
UH  are  to  be  considered,  with  an  ability  and 
power  which  seem  to  Justifv  that  confidence. 
Although  His  Honor,  the  Chancellor,  did  not 
deem  it  necessary  to  discuss  the  question  now 
very  ably  argued  before  u»  (how  it  has  been  ar- 
gued elsewhere  we  know  not),  I  have  no  doubt 
that  we  have  the  ground*  of  his  opinion  well 
put  forward  in  the  argument  which  has  been 
submitted  by  the  counsel  for  the  defendant  in 
error.  I  have  considered  that  argument  with 
the  attention  whirh  it  demand*  of  itself,  and, 
if  possible,  even  more,  from  the  respect  due  to 
it  as  embodying  the  reasons  of  the  Cfuincellor. 
Yet  it  will  have  »x-en  perceived,  that  the  con 
HJderations  which  I  have  thought  belonging  to 
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this  case,  have  had  an  effect  upon  my  mind  far 
different  from  that  produced  on  the  minds  of 
other  judges.  So  far  from  feeling  no  doubt 
that  the  administrator  may  convey  under  the 
statute,  I  have  been  unable  to  resist  the  con- 
clusion, that  Mr.  Hart's  capacity  as  the  donee 
of  a  common  law  power  under  the  will,  not  be- 
ing that  of  an  executor  in  any  legal  sense,  it 
cannot  be  made  the  subject  of  a  statute  which 
professes  to  translate  the  powers  of  an  execu- 
tor to  another.  My  opinion  is,  both  upon  the 
words  of  the  section  in  question  and  its  inten- 
tion as  derivable  from  its  history,  its  reason 
and  context,  that  the  Legislature  did  not  mean 
to  confer  on  an  administrator  with  the  will  an- 
nexed any  greater  power  than  they  have  pro- 
vided that  he  shall  give  due  security  to  per- 
form. This,  in  no  part  of  the  revised  system 
of  administration,  extends  beyond  the  personal 
estate,  or  assets  arising  from  a  sale  of  real  es- 
tate for  the  payment  of  debts. 

*In  respect  to  the  Chancellor's  remark  [*45O 
as  to  an  implied  power,  I  have,  also,  as  it  will 
have  been  perceived,  examined  the  cases. to  see 
how  far  the  testator  Myers  could  be  bolden  to 
have  intended,  under  the  old  law,  that  on  the 
premature  death  of  Hart,  the  administrator 
should  convey.  That  question  has  not  been 
much  discussed  by  the  counsel.  I  have  cited 
the  former  statute,  which  extends  to  the  ad- 
ministrator with  the  will  annexed  its  own  pro- 
visions only.  These  do  not  touch  the  question; 
and  I  have  been  unable  to  find  a  single  book 
which  suggests  that  an  administrator  was  ever 
considered  as  coming  by  implication  within 
any  clause  by  which  a  power  of  sale  is  devised 
even  generally.  But  where  the  agent  of  sale  is 
clearly  pointed  out  by  the  devisor,  I  must  be 
pardoned  for  supposing  that  all  the  cases  and 
books  which  have  spoken  to  the  question,  and 
there  are  many  running  through  centuries, 
have  denied  that  any  room  is  left  for  legal  im- 
plication. In  Witts  v.  Cowper,  as  we  have  seen, 
it  was  held  expressly,  that  an  administrator 
with  the  will  annexed  could  not  execute  a  pow- 
er to  sell  lands,  which  the  will  delegated  to  the 
executor;  even  though  it  was  made  in  Virginia, 
which  had  a  statute  expressly  transferring  such 
authority;  the  land  to  which  it  related  lying  in 
the  State  of  Ohio. 

We  are  of  opinion  (hat  the  judgment  of  the 
court  below  should  be  reverted;  a  venire  de  uovo 
to  go  from  that  court;  the  costs  to  abide  the  event. 

Affirmed— 25  Wend..  234. 

Dtoapproved-6  Leif.  Ob8.,  304  :  7  Leg.  Obs.,  224. 

Que0Uoned-32  Ohio  St..  371. 

Commented  on -54  N.  Y.,  607. 

Approved— 53  Vt.,  173. 

Cited  ln-9PaIge.  72;  13  N.  Y..  588;  87  N.  Y.,  863: 
61  N.  Y..  502  (111  Am.  Hep..  2U6>:  83  N.  Y..  356;  «  N. 
T-«B:6  Luna.,  2W;5  Hun, 21: 22  Hun.  407:  30  Hun.  Irt; 
23  Hurl)..  322;  32  Iinrl>..3M  :  !W  How.  Pr.  385:6  Hob.. 
288  ;  1  Hfdf.,  286  :  4  Hedf ..  201 :  4  K.  D.  8.,  554  ;  10  Leg. 
Obs..  1UO :  18  Wte.,  4.V, :  49  Cal..  86;  24  Minn.,  187 ;  71 
Pa.  St..  50. 


FRISBIE  AM'KINNEY 

LARNED  ft 'CORNING. 

Accord  and  Sutitfaftion  of  Account  against  Firm 
Note  a*  Payment  —  Judgment  Confessed  by 
On*  of  Partners,  a  Satisfaction. 

The  acceptance  of  tin-  note  of  a  third  ponton  from 
on.  (if  the  members  of  a  firm.  Indorsed  by  him.  to- 
gether with  the  payment  of  the  balance  of  the  ac- 
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count  against  the  firm  in  cash,  is  an  accord  and  sat- 
isfaction of  the  demand  against  the  firm;  there 
being  no  agreement  that  such  note  was  received 
merely  as  collateral  security. 

So  a  judgment  confessed  by  one  of  the  partners 
for  the  debt  of  the  firm  is  a  satisfaction. 

Citations— 5  Wend.,  85 ;  3  Wend.,  66 :  17  Johns.,  340; 
.5  Johns.,  68;  7  Johns.,  311 ;  8  Johns.,  389 ;  15  Johns., 
247  ;  1  Cow.,  290,  359 ;  3  Cow.,  137,  272,  280 ;  1  Johns., 
34:  8  Cow.,  77,  79,  80;  5  T.  R.,  513;  11  Johns.,  409:  2 
Camp.,  515 ;  6  Barn.  &  C.,  373  :  7  Mass.,  286,  290 ;  9 
Conn.,  23,  30,  31 ;  12  Johns.,  409 ;  1  Wend.,  164 ;  9 
Johns.,  310 ;  3  Johns.  Cas.,  181 ;  14  Johns.,  404 ;  2 
Johns.,  213. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
J-  Rensselaer  Circuit,  in  Sep.,  1838,  before  the 
Hon.  John  P.  Cushman,  one  of  the  Circuit 
Judges. 

451*]  *In  Oct.,  1835,  the  plaintiffs  sold 
goods  to  the  defendants,  who  were  in  partner- 
ship as  merchants,  to  the  amount  of  $149.67. 
In  the  spring  of  1836,  the  partnership  of  the 
defendants  was  dissolved,  M'Kinney  agreeing 
to  pay  the  partnership  debts.  In  Oct.,  1836, 
M'Kinney  transferred  to  the  plaintiffs  a  note 
made  by  one  Williams  for  $136,  and  paid  them 
$9.89  in  cash,  which,  note  and  cash  were  cred- 
ited on  the  books  of  the  plaintiffs,  and  the  ac- 
count against  the  firm  balanced.  The  note  of 
Williams  was  indorsed  by  M'Kinney;  it  was 

Sayable  in  six  months,  and  when  it  became  due 
,  was  protested,  and  notice  given  to  the  in- 
dorser.  Subsequently  to  this  event,  M'Kinney 
contracted  a  further  debt  with  the  plaintiffs, 
and  in  Oct.,  1837,  executed  a  bond  and  warrant 
of  attorney  to  confess  judgment  to  the  plaint- 
iffs for  the  amount  of  Williams'  note  and  his 
new  indebtedness,  on  which  judgment  was  en- 
tered. No  execution,  however,  had  been  issued 
on  the  judgment,  nor  had  any  part  of  it  been 
paid.  The  counsel  for  the  defendants  insisted 
that  the  plaintiffs  were  not  entitled  to  recover 
in  this  action,  because,  1.  The  acceptance  of 
the  note  of  Williams,  under  the  circumstances 
of  the  case,  was  a  bar  to  a  recovery;  and  2. 
That  the  taking  of  the  bond  and  warrant  and 
the  entry  of  the  judgment  was  also  a  bar. 
The  judge  overruled  the  objections,  and  direct- 
ed the  jury  to  find  a  verdict  for  the  plaintiffs 
for  the  amount  of  the  account  against  the  firm 
with  the  interest  thereof.  The  jury  found  ac- 
cordingly, subject  to  the  opinion  of  this  court 
on  a  case  to  be  made. 

Mr.  N.  Hill.  Jr.,  for  plaintiffs. 
Mr.  A.  C.  Hand,  for  defendants. 

By  the  Court,  Cowen,  J.  Williams'  note, 
indorsed  by  M'Kinney,  was  received  as  pay- 
ment. This  is  evident,  from  its  being  credited 
on  the  books,  with  the  small  sum  of  money 
paid  at  the  same  time,  and  the  balance  struck 
by  the  book.  Prima  facie,  here  was  an  accord 
and  satisfaction.  Bk.  v.  Fletcfw,  5  Wend.,  85; 
Booth  v.  Smith,  3  Id.,  66.  The  reason  why,  in 
452*]  Smith  v.  *  Rogers,  17  Johns. ,  340,  the 
new  note  was  not  allowed  as  payment,  in  a 
case  much  like  this,  was,  because  the  receipt 
of  the  note  declared  that  when  paid  it  was  to 
be  credited.  In  the  case  at  bar  it  was  absolute- 
ly credited  at  the  time. 

The  case  is  different  from  that  where  a  party 
gives  his  own  note  for  his  own  debt,  which  is 
receipted  as  in  full.  There,  on  default  of  pay- 
ment, the  creditor  has  his  election  to  go  back 
to  the  original  cause  of  action,  on  surrendering 
the  note  to  be  canceled.  Tobey  v.  Barber,  5 
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Johns.,  68;  Schemerhorn  v.  Loines,  7  Id.,  811; 
Putnam  v.  Lewis,  8  Id.,  389;  Burdick  v.  Oreen 
15  Id.,  247;  Porter  v.  Talcolt,  1  Cow.,  359;  Mul- 
don  v.  Whilloclc,  1  Id.,  290;  Raymond  v.  Mer- 
chant, 8  Id.,  147;  Holmes  v.  D'Camp,  1  Johns., 
34;  Hughes  v.  Wheeler,  8  Cow.,  77.  The  note, 
in  such  case,  is  not  even  prima  facie  satisfac- 
tion. But  it  is  otherwise  of  a  note  against  a 
third  person,  transferred  by  the  debtor,  or  a 
note  procured  from  a  third  person  as  surety, 
and  accepted  as  satisfaction.  This  is  apparent 
from  the  two  cases  already  referred  to  in  3  and 
5  Wend.  Kearslake  v.  Morgan,  5  T.  R.,  513, 
is  a  strong  case  to  the  same  point.  The  fol- 
lowing cases  also  go  to  support  the  same  view: 
Rew  v.  Barber,  3  Cow.,  272,  280;  Whitbeck  v. 
Van  Ness,  11  Johns.,  409;  Everett  v.  Collins,  2 
Camp.,  515;  Camidge  v.  AUenby,  6  Barn.  &  C., 
373;  Sutherland,  J.,  in  Hughes  v.  Wheeler,  8 
Cow.,  79,  80;  Wiseman  v.  Lyman,  7  Mass., 
286,  290.  I  admit  there  is  some  confusion  in 
the  two  classes  of  cases;  especially  in  the  rea- 
soning by  which  some  of  them  are  sustained. 
The  result  of  direct  adjudication,  however,  is 
to.  treat  the  note  of  the  debtor  or  his  agent,  as 
no  further  affecting  the  original  debt,  than  to 
fix  the  term  of  payment;  and  whether  given 
simultaneously  with  the  original  contract,  or 
afterwards;  whether  agreed  to  be  taken  as  a 
satisfaction  or  not,  it  may  be  disregarded,  and 
on  cancellation,  the  original  consideration  be 
resorted  to,  if  the  note  be  not  paid  according  to 
its  terms.  Bill  v.  Porter,  9  Conn.,  23,  30.  31. 
In  both  cases,  however,  whether  at  the  time  or 
after  the  original  debt  was  created,  if  security 
addditional  to  the*debtor'sberequired[*453 
and  taken,  especially  where  a  note  of  a  third 
person  is  transferred  by  the  debtor  to  and  tak- 
en by  the  creditor,  and  credit  is  given  for  it  as 
a  payment,  the  effect  is  the  same  as  the  accept- 
ance of  a  horse  or  other  chattel  on  the  same 
terms.  If  the  note  be  indorsed,  the  debtor 
must  be  charged  as  iudorser.  If  not,  he  is  not 
chargeable  at  all;  as  he  would  not  be  for  the 
goodness  of  the  horse  if  he  has  not  warranted 
him.  So,  in  both  cases,  he  is  chargeable  if  he 
be  guilty  of  any  fraud.  The  simple  contract 
of  sale,  or  claim  on  one  side,  and  a  promise  to 
pay  by  the  vendee  or  debtor,  is  departed  from. 
A  new  and  distinct  contract  is  made,  and  new 
relations  arise  out  of  it.  True,  the  security 
may  still  be  collateral;  but  independent  of 
proof  affirmative  that  this  is  so,  I  think  the  in- 
tendment  should  be  that  the  security  was  r%- 
ceived  in  satisfaction.  It  is  not  necessary, 
however,  to  go  so  far  in  this  case;  for  here  is 
express  proof  that  the  note  was  intended  to 
operate  as  a  satisfaction;  there  was  an  indorse- 
ment credited  as  in  full,  and  afterwards  extin- 
guished by  a  bond  and  judgment.  This  case 
seems  to  me  to  furnish  quite  as  strong  evidence 
of  payment  as  Arnold  v.  Camp,  12  Johns.  ,409, 
which  was  a  case  of  taking  the  note  of  one 
partner  and  giving  up  that  of  both.  See,  also, 
Le  Page  v.  M'Crea,  1  Wend.,  164. 

Above  all,  the  evidence  is  quite  too  strong 
for  the  presiding  judge  to  say,  as  he  did  virt- 
ually in  this  case,  that  there  was  not  evidence 
even  to  go  to  the  jury.  Johnson  v.  Weed,  9 
Johns.,  310. 

But  a  bond  and  warrant  were  taken  for  the 
precise  debt,  together  with  another  debt,  from 
one  of  the  original  debtors.  These  were  ei- 
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tber  for  M'Kinney's  new  liability  as  indorser, 
which  would  be  further  evidence  that  Will- 
iams' note  was  intended  as  payment;  or  it  was 
for  the  original  debt;  and  then  the  bond  itself 
being  a  security  of  a  higher  nature,  extin- 

fuished  that  debt.   Tom  v.  Goodrich,  2  Johns., 
13;  Clement  v.  Brush,  3  Johns.  Cas.,  181. 
The  reason  why,  in  Day  v.  Leal,  14  Johns., 
404,  the  bond  was  not  allowed  so  to  operate, 
was,  because  the  parlies  agreed  that  it  should 
stand  as  collateral  security  only;  at  least  this 
intent  was  supposed  plainly  to  be  collectable 
454*]  *from  the  whole  transaction.     Prima 
.facie  and  unexplained,  a  security  of  a  higher 
nature  extinguishes  a  debt  of  an  inferior  de- 
gree.     To  meet  that  inference,  it  must    be 
shown  that  the  parties  agreed  to  waive  the  le- 
gal consequence,  either  expressly  or  virtually. 
Judgment  for  defendants. 

Cited  In— 1  Hill,  518 ;  5  Hill,  449 ;  3  Denio,  414.  416  ; 
10  N.  Y.,  441 :  13  N.  Y.,  563;  38  N.  Y.,  406;  78  N.  Y.. 
298;  6  Hun,  58:  8  Hua,  583;  4  Barb.,  353;  10  Barb., 
•;", ;  13  iJarb.,  55.  313 ;  17  Barb.,  503  :  37  Barb..  493  ;  65 
Barb..  306 ;  67  Barb.,  373 :  23  How.  PP..  107  :  1  Sandf ., 
11.JW;  2  Duer,  418;  1  Bos.,  416;  3  E.  D.  S.,  57.  516;  34 
N.  J.  E.,  170. 


JENKINS  v.  BROWN. 

Practice  in  Justice  Courts— Statute — Discretion — 
Practice — Pleading. 

Notwithstanding  the  47th  section  of  the  Act  rela- 
tive to  "  Courts  Held  by  Justices  of  the  Peace."  the 
justice  may,  in  his  discretion,  upon  terms,  permit  a 
defendant  to  come  in  and  plead  who  did  not  appear 
on  the  return  of  a  summons  which  had  been  per- 
sonally served,  but  subsequently  appeared  on  a  day 
to  which  the  cause  had  been  adjourned  at  the  re- 
quest of  the  plaintiff ;  but  being  a  matter  of  discre- 
tion, a  court  of  error  will  not  review  the  decision 
of  the  justice,  refusing1  leave  to  the  defendant  to 
plead,  although  upon  the  same  state  of  facts,  they 
would  have  relieved  a  party  from  his  default. 

Citations-2  R.  S.,  165,  sees.  47. 119.  2d  ed.;  7  Cr.,565. 

ERROR  from  the  Wayne  C.  P.  Brown  sued 
Jenkins  in  a  justice's  court,  by  summons, 
returnable  July  27,  1836.  The  summons  was 
returned  personally  served,  and  at  the  return 
day,  the  plaintiff  appeared,  and  put  in  his  dec- 
laration: the  defendant  did  not  appear,  and 
the  cause  was  adjourned,  on  the  motion  of  the 
plaintiff,  to  Aug.  2,  then  next.  On  the  ad- 
journed day  the  parties  appeared;  the  plaintiff 
with  his  witnesses  ready  for  trial;  the  defend- 
ant read  and  filed  with  the  justice  an  affidavit 
excusing  his  default  in  not  appearing  on  the 
return  day,  and  generally  of  merits  in  the 
cause  as  advised  by  counsel,  and  offered  to 
pay  the  costs  of  the  adjournment  and  all  sub 
sequent  proceedings,  and  to  allow  the  plaintiff 
a  further  adjournment  if  he  wished  it,  and. 
under  the  circumstances,  asked  leave  to  plead, 
and  tendered  a  plea  of  the  general  issue  with 
notice  of  some  special  matters,  etc. 

The  plaintiff  objected  to  the  reading  of  the 
affidavit.  The  justice  heard  it  read,  but  over- 
ruled the  application,  and  refused  to  receive 
the  plea;  whereupon  the  defendant  made  no 
further  defense,  and  the  plaintiff  proceeded  to 
4ftf»*]cnll  witnesses  *and  assess  his  damages; 
and  the  justice  rendered  judgment  against  the 
defendant  for  $50  damages  and  costs  of  suit. 
The  cause  was  removed  by  certwrari  to  the 
Wayne  Common  Pleas,  where  the  judgment 
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of  the  justice  was  affirmed;  whereupon  the  de- 
fendant sued  out  a  writ  of  error.  The  cause 
was  submitted,  on  written  arguments,  by, 

Mr.  C.  D.  Lawton.  for  plaintiff  in  error. 

Mr.  J.  M.  Holley,  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  Mr.  Lawton  has 
submitted  a  very  handsome,  not  to  say  a  con- 
vincing argument,  in  favor  of  the  justice's 
power  to  grant  the  plaintiff  in  error  leave  to 
plead  on  the  terms  which  he  offered.  I  am 
strongly  inclined  to  think,  with  him,  that  not- 
withstanding the  47th  section  of  2  R.  S.,  165, 
2d  ed.,  and  sec.  119  of  the  same  statute,  the 
justice  might,  on  the  cause  shown,  have  given 
the  leave  without  violating  either  the  spirit  of 
that  section  or  any  decision  of  this  court;  in 
short,  that  he  had  the  same  power  in  this  re- 
spect as  a  court  of  record:  which  is  to  let  in  a 
defendant  to  plead  at  any  stage  of  the  cause, 
on  terms  such  as  shall  save  all  reasonable 
chance  of  preparation  to  the  plaintiff,  while  it 
subserves  the  purposes  of  justice  by  promoting 
a  trial  upon  the  merits,  without  dispensing 
with  the  exercise  of  proper  diligence  on  the 
side  of  the  defendant.  Nor  do  I  collect  from 
the  return,  that  the  justice  himself  entertained 
any  doubt  of  his  power.  All  he  tells  us  is,  that 
he  heard  the  defendant's  affidavit,  and  over- 
ruled his  motion;  and  this  raises  the  question 
submitted  to  us  on  a  writ  of  error.  Now  it  ap- 
pears to  me,  that  by  reversing  the  judgment, 
we  should  be  obliged  to  deny  one  of  the  main 
positions  for  which  the  counsel  for  the  plaint- 
iff in  error  has  contended:  it  is,  that  the  jus- 
tice's power  is  equal  to  that  of  a  court  of  rec- 
ord, which  may  certainly  grant  or  deny  mo- 
tions of  this  character  in  their  discretion.  To 
interfere  with  a  justice's  practice,  would  be  to 
deny  his  discretion.  If  he  violate  a  duty  al- 
lowed or  enjoined  by  statute, as  in  withholding 
an  adjournment,  or  refusing  to  let  in  a  party 
to  plead,  before  *the  time  for  adjourn  [*45O 
ing  or  pleading  has  passed,  we  must  interfere; 
but  to  do  so  for  denying  amendments,  refusing 
opportunity  to  plead  and  the  like,  after  the 
party  applying  has  lost  his  legal  right  to  the 
relief  which  he  asks  for,  would  be  going  be- 
yond the  office  of  certiorari.  broad  as  may  be 
its  reach  in  reviewing  the  civil  proceedings  of 
the  common  magistrate.  The  affidavit  on  which 
the  motion  was  founded  was  open  to  some  crit- 
icism, though  I  think  not  much;  and  I  entertain 
but  little  doubt,  that  sitting  at  a  special  term, 
either  of  us  would,  in  the  exercise  of  our  dis- 
cretion, have  thought  it  right  to  let  a  defend- 
ant plead  in  a  cause  pending  here  originally, 
upon  such  an  affidavit,  on  the  usual  terms. 
There  is  no  law.  however, absolutely  requiring 
us  to  do  it.  We  might  have  held  that  the  in- 
difference of  the  defendant  in  this  case,  was 
manifested,  by  his  leaving  everything  to  a 
heedless  agent,  without  any  reason  given,  at 
least  without  any  apparent  necessity  in  his  af- 
fairs, showed  such  a  distrust  of  his  power  to 
defend  on  the  merits  as  to  discredit  a  general 
affidavit,  and  demand  a  more  particular  ac- 
count of  his  alleged  good  defense.  It  is  utterly 
unsafe,  in  matters  of  discretionary  practice, to 
interpose  on  writ  of  error  by  correcting  the  do 
clsions  of  the  inferior  courts.  The  very  reason 
why  we  cannot  do  it  with  safety  is  the  one 
adopted  by  the  law  itself,  when  it  declares  that 
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the  inferior  court  shall  act  according  to  its  dis- 
cretion. It  cannot  lay  down  any  precise  rule 
to  govern  certain  cases,  according  to  their  cir- 
cumstances; and  it,  therefore,  leaves  the  dis- 
cretion of  the  court  to  form  the  law  of  each 
case  as  it  arises.  To  say  that  a  magistrate  may 
act  discretionally,  is  but  another  mode  of  say- 
ing that  he  is  without  control.  He  has  a  dis- 
cretion upon  conflicting  evidence  to  find  one 
way  or  the  other,  with  which  we  never  inter- 
fere; and  there  are  many  questions  of  a  like 
character  which  arise  in  every  court,  whereon 
their  decisions  must  be  final.* 

I  has  often  been  held,  that  a  bill  of  excep- 
tions will  not  reach  a  decision  which  rests  in 
discretion.  In  Young  v.  Slack,  7  Cr.,  565,  re- 
fusing to  compel  a  party  to  join  in  a  demur- 
rer to  evidence,  was  held  not  to  form  the  sub- 
ject of  a  bill  of  exceptions.  I  refer  to  this  case 
457*]particularly  for  *the  sake  of  the  reasons 
given  by  Mr.  J.  Livingston  at  p.  569,  who  pro- 
ceeded on  the  general  ground  that  the  recep- 
tion of  the  demurrer  was  matter  of  discretion 
in  the  court  below,  and  its  rejection,  there- 
fore, could  not  in  its  nature  be  assigned  for  er- 
ror; with  him  Story,  J.,  concurred. 

Judgment  affirmed. 

Cited  in-4  Denio,  577 ;  13  Barb.,  535 ;  1  Hilt.,  396. 


J.  &  S.   SHANNON  «.   COMSTOCK  ET  AL. 

Contracts — Non-  Performance — Action  for  Dam- 
ages— Measure  of  Damages — Actual  Loss  or 
Injury  Sustained  Allowed — Tender — Fraud — 
Justice  Court — Pleading — Abatement — Act  to 
Abolish  Imprisonment,  etc. 

In  an  action  to  recover  damages  for  the  non-per- 
formance of  a  contract,  other  than  for  the  convey- 
ance of  land,  the  rule  of  damages  is  the  loss  or  in- 
jury sustained  by  the  party  ready  and  willing:  to 
perf  orm.and  not  the  price  agreed  to  be  paid  on  act- 
ual performance :  the  rule  of  law  that  a  tender  is 
equivalent  to  performance,  applies  only  to  the  right 
or  action,  and  not  to  the  measure  of  damages. 

It  seems,  however,  that  if  the  non-performance 
was  not  involuntary,  but  on  the  contrary  was  at- 
tributable to  fraud  or  to  a  desire  to  benefit  the  party 
failing,  that  such  circumstances  may  be  taken  into 
consideration  to  enhance  the  damages. 

In  a  suit  in  a  justice's  court,  on  its  appearing  that 
a  party  who  has  been  arrested  on  a  warrant  for  the 
recovery  of  damages  for  the  non-performance  of  a 
contract  was  not  under  theAct  to  Abolish  Imprison- 
ment subject  to  arrest,  it  is  the  duty  of  the  justice 
to  dismiss  the  proceedings,  although  they  were  or- 
iginally instituted  on  proof  that  the  defendant  was 
a  non-resident. 

A  plea  in  a  justice's  court  is  not  a  waiver  of  ob- 
jections previously  taken  and  decided  against  the 
defendant. 

A  plea  in  abatement  by  two  defendants,  of  a  mat- 
ter personal  to  one  of  them,  is  bad. 

It  seems,  that  in  an  action  against  two,  if  the  de- 
fendants be  arrested,  and  one  of  them  was  not  sub- 
ject to  arrest,  the  party  entitled  to  exemption  from 
arrest  may  claim  to  be  discharged. 

Citations— 1  Hall,  137:  2  Wend..  399;  2  Bl.,  1078;  4 
Greenl.,  258 ;  15  Wend.,  493  ;  3  Greenl.,  51, 55,  56 ;  1  Ev. 
Poth.,  90,  Lond.  ed.,  1806. 

TERROR  from  the  Washington  C.  P.  Com- 
JLA  stock  and  three  other  persons,  owners  of  a 
boat  on  the  Champlain  Canal,  commenced  a 
suit  by  warrant  in  a  justice's  court  against  J. 
&  S.  Shannon  for  a  breach  of  contract;  the 
warrant  having  issued  on  an  affidavit  that  the 
defendants  were  non  residents  of  the  State. 
The  defendants  were  arrested  and  brought  be- 
fore the  justice.  The  plaintiffs  declared  on  a 
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contract  entered  into  between  them  and  the  de- 
fendants whereby  they  had  engaged  to  trans- 
port a  number  *of  horses  for  the  de-  [*458 
fendants  in  a  canal-boat  from  Whitehall  to  Al- 
bany, for  the  consideration  of  $55,  to  be  paid 
to  them  by  the  defendants.  The  plaintiffs 
averred  a  readiness  and  offer  to  perform  on 
their  part,  and  a  neglect  and  refusal  on  the 
part  of  the  defendants.  Before  pleading  to  the 
declaration,  the  defendants  moved  to  quash 
the  proceedings,  on  the  ground  that  they  were 
residents  of  the  City  of  N.  Y..  and  not  subject 
to  arrest  by  warrant;  the  plaintiffs,  for  the 
purpose  of  the  motion  admitted  that  the  de- 
fendants then  were  and  for  more  than  30  days 
had  been  residents  of  the  Town  of  Granville, 
in  the  County  of  Washington.  The  justice  re- 
fused to  grant  the  motion.  The  defendants 
then  pleaded  in  abatement  that  Joseph  Shan- 
non, one  of  the  defendants  at  the  time  of  the 
commencement  of  this  suit  was  and  for  more 
than  30  days  preceding  had  been  a  resident  of 
this  State;  to  which  plea  the  plaintiffs  de- 
murred, and  the  justice  decided  the  plea  to.be 
bad.  The  defendants  then  pleaded  the  general 
issue,  and  the  parties  proceeded  to  trial.  The 
plaintiffs  proved  the  contract  as  laid  in  the 
declaration,  and  that  it  was  made  June  2. 1836, 
and  that  the  horses  were  to  be  embarked  June  3. 
On  the  third  about  a  dozen  horses  were  embark- 
ed; but  after  their  embarkation,  they  were  so 
restive  that  it  was  impossible  to  keep  them  on 
board  the  boat,  and  after  remaining  on  board 
about  an  hour,  the  defendants  took  them  off, 
and  abandoned  the  idea  of  transporting  the 
horses  in  that  manner.  The  defendants  in- 
quired of  a  witness  as  to  the  probable  amount 
of  damages  sustained  by  the  plaintiffs,  in  con- 
sequence of  the  contract  made  with  the  de- 
fendants, and  the  inability  on  their  part  to  car- 
ry it  into  effect;  which  inquiry  was  objected  to 
by  the  plaintiffs,  and  overruled  by  the  justice. 
The  defendants  offered  to  prove  that  the  dam- 
ages sustained  by  the  plaintiffs  did  not  exceed 
$5;  which  evidence  was  also  objected  to  and 
excluded.  The  justice  charged  the  jury,  that 
the  plaintiffs  having  shown  a  readiness  and  of- 
fer to  perform  the  contract  on  their  part,  and 
a  neglect  or  refusal  on  the  part  of  the  defend- 
ants, were  entitled  to  recover  the  contract  price. 
The  jury  found  a  Terdict  for  the  plaintiffs  for 
*$25,  on  which  the  justice  rendered  [*45O 
judgment.  The  C.  P.  of  Washington,  on  cer- 
tiorari,  affirmed  the  judgment;  whereupon  the 
defendants  sued  out  a  writ  of  error. 

Mr.  E.  D.  Culver,  for  plaintiffs  in  error. 

Mr.  L.  Gibbs,  for  defendants  in  error. 

By  the  Court,  Cowen.  J.  Upon  the  motion 
to  quash  the  warrant,  the  plaintiffs  before  the 
justice  admitted  that  the  defendants  were  resi- 
dents of  Granville, in  Washington  Co., and  had 
been  so  for  more  than  thirty  days  before  the 
warrant  was  taken  out.  The  justice  had  juris- 
diction of  the  process,  and  the  affidavit  on 
which  the  warrant  issued  made  it  regular  in  the 
first  instance.  But  certainly  the  affidavit  was  not 
conclusive.  It  was  still  open  to  be  met  by  the 
defendants.on  proof  that  it  was  made  under  a 
plain  mistake.  That  was  admitted,  and  the 
justice  should,  therefore  have  dismissed  the 
suit;  or,  to  speak  more  technically,  he  should 
have  set  aside  the  proceedings  for  irregularity. 
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I  admit  the  plea  in  abatement  was  bad.  It 
went  to  the  whole  suit,  for  a  cause  personal  to 
one  of  the  defendants  only.  It  was  therefore  bad 
as  a  plea,  whatever  it  might  have  been  as  a  mo- 
tion. De Forest  v.  Jewett,  1  Hall,  137.  I  am  in- 
clined to  think  that  where  two  persons  are  ar- 
rested in  a  suit  against  both  jointly  upon  a 
contract,  and  one  is  a  resident  of  this  State  and 
has  been  for  more  than  a  month,  he  must  be 
discharged.  But  let  that  pass. 

Nor  is  it  any  answer  that  the  defendants 
finally  pleaded  in  bar.  Such  an  answer  must 
rest  on  the  ground  of  voluntary  waiver;  here 
the  propriety  of  the  arrest  was  questioned  at 
once,  on  admitted  facts,  and  the  defendants 
were  compelled  to  plead  over. 

Again;  the  rule  of  damages  was  mistaken. 
The  defendants  were,  indeed,  bound  to  furnish 
the  proposed  freight  in  horses,  and  the  plaint- 
iffs were  ready  to  take  it  at  the  $55  agreed  to 
be  given;  but  it  by  no  means  follows  that  the 
latter  was  the  sole  measure  of  damages.  The 
46O*]  plaintiffs  'tendered  their  labor,  which 
it  was  impossible  for  the  defendants  to  avail 
themselves  of.  Suppose  the  plaintiffs  had  the 
next  hour  been  furnished  with  freight  entirely 
adequate  to  the  voyage,  at  the  same  time;  they 
then  would  have  been  entitled  to  the  damage 
arising  from  detention  for  that  time,  but  no 
more.  The  authorities  cited  for  the  defend 
ante  in  error  are  altogether  misapplied.  They 
go  to  show,  what  no  one  will  dispute,  that  a 
tender  and  offer  to  perform  is  equivalent  to 
performance.  But  that  is  merely  for  the  pur- 
pose of  sustaining  an  action.  It  is  a  rule  of 
pleading  in  which  you  do  not  aver  perform 
ance.  It  it  were  actual  performance,  you  need 
not  even  declare  specially.  This  shows  that 
it  is  not  performance,  though  in  one  respect  it 
resembles  it  consequentially.  In  this,  it  is 
quasi  performance;  but  it  does  not  regulate  the 
amount  of  damages.  A  man  agrees  to  con- 
vey his  farm,  and  the  money  is  tendered,  but 
he  cannot  give  a  title;  this  is  not  a  case  for 
damages  even  for  the  loss  of  a  good  bargain; 
but  the  damages  would  be  merely  nominal. 
Yet  if  the  tender  were  the  same  in  respect  to 
damages,  as  a  performance,  that  is  to  say,  act- 
ual payment,  the  vendee  might  keep  his  mon- 
ey and  recover  the  value  of  the  thing.  See 
Baldwin,  v.  Munn,  2  Wend..  899,  and  per  De 
Grey,  Ch.  «/..  in  Flureau  v.  ThornhiU,  2  W.  Bl., 
1078.  Suppose  the  defendants  below  had,  on 
the  very  day  of  the  contract,  given  notice  to 
the  plaintiffs  that  they  could  not  furnish  the 
horses,  and  should  not  attempt  to  do  so;  it  is 
equally  well  settled  that  the  plaintiffs  might 
have  recovered  damages,  without  any  tender 
or  offer  to  perform  on  their  part.  In  such  case, 
or  where  it  becomes  impossible  for  one  party 
to  perform,  the  other  side  is  absolved  from  all 
obligation  to  move  and  may  HUC  immediately. 
That,  too.  is  considered  equivalent  to  a  per- 
formance by  the  side  which  is  not  in  fault. 
And  yet  shall  it  be  Raid  that  the  whole  sum  to 
be  paid  for  actual  performance  may  be  re- 
covered? Suppose  in  the  case  of  the  covenant 
to  convey  a  farm  for  a  ^pecifled  Hum.  and  a 
deed  tendered  but  refused,  nnd  the  vendor  Hells 
to  another.  nhall  he  yet  recover  the  whole  price 
of  the  original  vendee?  I  admit  that  in  Home 
OMM,  where  property  ia  so  tendered,  and  the 
tender  is  not  withdrawn,  the  price  may  be  re- 
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covered;  *but  this  is  on  the  ground  [*461 
that  the  thing  sold  has  an  independent  exist- 
ence, and  the  corpus  not  being  perishable,  and 
having  legally  passed  by  the  tender  and  subse- 
quent recovery,  may  still  be  actually  delivered 
over  whenever  the  vendee  shall  demand  it.  That 
was  held  where  a  deed  had  been  tendered  in 
Alna  v.  Plummer,  4  Greenl.,  258.  The  same 
rule  was  applied  to  goods,  in  Bement  v.  Smith, 
15  Wend.,  493.  The  vendor  was  to  make  a 
sulkey,  deliverable  at  a  certain  time  and  place 
to  the  vendee.  It  was  finished  and  tendered, 
but  refused,  and  the  vendor  told  the  vendee 
he  would  leave  it  with  De  Wolf,  who  resided 
iu  the  neighborhood.  The  vendor  was  allowed 
to  recover  the  price.  This  court  held  that  he 
had  his  election  to  resell,  and  recover  what  he 
lost  by  the  resale,  or  make  the  tender  and  keep 
it  good,  and  recover  the  whole  original  price 
agreed.  But  the  distinction  between  that  case 
and  the  one  at  bar  is  very  obvious.  Here  we 
have  a  contract  to  sell  labor  and  services.  On 
the  vendee  declining  them,  the  vendor  sells 
them  to  another  or  converts  them  to  his  own 
use;  in  other  words,  he  goes  about  his  business 
in  another  direction,  which  fetches  him  the 
same  or  nearly  the  same,  or  more,  perhaps, 
than  the  agreed  price,  which  has  failed.  This 
is  necessarily  so,  unless  the  vendor  of  the  labor 
choose  to  lie  idle,  for  the  supposed  length  of 
time  which  performance  would  have  demand- 
ed. But  that  he  has  no  right  to  do.  The  rule 
on  this  subject  is  well  laid  down  by  Mellen, 
Ch.  J.,  in  Miller  v.  Mariner'*  Church,  3  Greenl., 
51,  55,  56.  "In  general,  the  delinquent  party 
is  holden  to  make  good  the  loss  occasioned  by 
the  delinquency.  But  his  liability  is  limited 
to  direct  damages,  which,  according  to  the 
nature  of  the  subject,  may  be  contemplated  or 
presumed  to  result  from  his  failure.  The  pur 
chaser  of  perishable  goods  at  auction  fails  to 
complete  his  contract.  What  shall  be  done? 
Shall  the  auctioneer  leave  the  goods  to  perish, 
and  throw  the  entire  loss  upon  the  purchaser? 
That  would  be  to  aggravate  it  unreasonably 
and  unnecessarily.  It  is  his  duty  to  sell  them 
a  second  time,  and  if  they  bring  less,  he  may 
recover  the  difference,  with  commissions  and 
other  expenses  of  resale,  from  the  purchaser. 
If  the  party  entitled  to  the  benefit  *of  [*4Oii 
the  contract  can  protect  himself  from  the  loss 
arising  from  a  breach,  at  a  reasonable  expense, 
or  with  reasonable  exertions,  he  fails  iu  his 
social  duty,  if  he  omit  to  do  so.  regardless  of 
the  increased  amount  of  damages  for  which 
he  may  intend  to  hold  the  other  contracting 
party  liable."  The  reason  and  justice  of  these 
remarks  are  open  to  continual  illustration  in 
the  affairs  of  men.  A  mason  is  engaged  to 
work  for  a  month,  and  tenders  himself  and 
offers  to  perform,  but  his  hirer  declines  the 
service.  The  next  day  the  mason  is  employed 
at  equal  wages  elsewhere  for  a  month.  Clear- 
ly, his  loss  is  but  one  day;  and  it  is  his  duty 
to  seek,  other  employment.  Idleness  is  in  it 
self  a  breach  of  moral  obligation.  But  if  he 
continue  idle  for  the  purpose  of  charging  an- 
other, he  supcruddn  a  fraud,  which  the  law 
had  rather  punish  than  countenance.  "Dam- 
ages and  interests,"  says  the  civil  law  and  the 
continental  writers,  "are  the  loss  which  a  per- 
son has  sustained,  or  the  gain  which  he  has 
missed."  1  Ev.  Polh.,  90,  Lond.  ed.,  1806. 
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In  the  case  at  bar,  it  is  hardly  possible  that 
the  deck  of  the  plaintiffs'  boat  could  have  re- 
mained entirely  useless  and  unprofitable,  dur- 
ing all  the  time  necessary  for  a  trip  to  Albany. 
The  jury,  I  perceive,  notwithstanding  the  total 
exclusion  of  evidence,  and  the  rigor  of  the 
rule  laid  down  by  the  magistrate  in  his  charge, 
reduced  the  damages  to  less  than  one  half  the 
contract  price,  probably  on  the  general  knowl- 
edge which  they  had  of  the  facilities  for  engag 
ing  freight  at  Whitehall,  and  thereby  avoiding 
the  injury  arising  from  disappointments  like 
that  in  question.  Clearly  the  defendants  should 
have  been  allowed,  as  they  offered,  to  show 
that  a  further  reduction  would  have  been  just. 
The  loss  arose  from  their  mere  misfortune.  If 
they  had  acted  selfishly  or  fraudulently,  this 
would  have  made  a  shade  of  difference  against 
them  But  all  the  witnesses  concur  that  the 
failure  was  from  causes  which  the  defendants 
could  not  have  anticipated,  much  less  have 
controlled.  The  judgments  of  the  courts  be- 
low must  be  reversed. 

Ordered  accordingly. 

Breach  of  contract— Rule  of  damages.  Explained 
—2  Denio.  614. 

Cited  in-24  Wend.,  309 ;  7  Hill,  75 :  1  Denio,  605 ;  10 
N.  Y.,  497 :  8  Barb.,  425 ;  13  Barb.,  665 ;  63  Barb.,  182 : 
19  How.  Pr..  5 ;  33  How.  Pr.,  419 :  10  Abb.  N.  S.,  495 ; 
35  Cal.,  242 ;  38  Cal.,  666 ;  9  Minn..  54 ;  42  Am.  Dec.,  47 : 
43  Am.  Dec.,  759 ;  38  Am.  Rep.,  11  (64  Ala.,  306). 

Justice— Discharge  by,  of  defendant  privileged  from 
arrest.  Cited  in-6  Hill,  343 ;  32  How.  Pr.,  232. 

Justice  court — Objection  not  waived  by  subsequent 
pleading.  Cited  in-4  Denio,  94 ;  14  Hun,  175 : 3  Barb., 
190. 

Tender  equivalent  to  performance— Application  of 
rule.  Cited  in-17  Barb.,  265;  23  Barb..  554;  14  Abb. 
N.  S.,  159;  4  Daly,  414. 

Cited  in-28  N.  Y.,  77 ;  15  Abb.  Pr.,  206,  n. 


463*]  *BURLINGHAM  v.  BELDING. 

Wills — Devise  with  Personal  Charge — Fee  by  Im- 
plication. 

A  devise  of  lands  without  words  of  perpetuity,  in 
a  will  made  previous  to  the  Revised  Statutes,  will 
not  be  construed  to  give  a  fee  by  implication,  al- 
though there  be  a  personal  charge  imposed  upon 
the  devisee,  if  there  be  a  fund  other  than  the  realty 
to  which  the  devisee  may  look  for  indemnity,  and 
in  immediate  connection  with  which  the  charge  is 
imposed. 

Citations-13  Wend.,  578 ;  18  Wend.,  200,  207 ;  3 
Greenl.,  207. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Dutchess  Circuit,  in  Oct.,  1838,  before 
the  Hon.  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff,  Catharine  Burlingham,  one  of 
seven  children  of  Silas  Belding,  deceased, 
claimed  an  equal  undivided  seventh  part  of 
three  tracts  of  land  in  the  possession  of  the 
defendant,  who  claimed  the  premises  under  a 
devise  in  the  will  of  Silas  Belding,  executed  in 
1786,  whereby  the  premises  were  devised  to 
Lawrence  Belding,  the  father  of  the  defendant, 
without  any  words  of  perpetuity  added  to  the 
devise.  The  defendant  claimed  that  his  father 
took  a  fee  by  implication.  The  will  com- 
menced in  these  words:  "First,  I  give  to  my 
loving  wife,  Janatie,  my  house  wherein  I  now 

NOTE.— Wuls— Devise— Charge  upon  devisee— Fee  by 
Implication.  See  Jackson  v.  Martin,  18  Johns..  31, 
note ;  Spraker  v.  Van  Alstyne,  18  Wend.,  200,  note. 
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live,  with  all  my  live  stock  of  horses,  cattle, 
sheep  and  swine;  with  all  my  carriages,  farm- 
ing tools  and  utensils,  during  her  natural  life. 
All  which  goods  and  chattels  are  then,  after 
my  said  wife  Janatie's  decease,  to  pass  to  and 
be  the  property  of  my  son,  Lawrence,  who  is 
to  take  care  of  his  mother  during  her  natural 
life."  Next  the  testator  gives  to  his  son,  Silas, 
four  tracts  of  land,  particularly  describing 
them,  without  any  words  of  perpetuity.  Next 
he  gives  the  three  tracts  in  question  to  his  son, 
Lawrence,  without  any  words  of  perpetuity. 
Next  he  gives  a  tract  of  land  to  his  daughter, 
Mary,  without  any  words  of  perpetuity.  Next 
he  gives  a  tract  of  land  unto  the  heirs  of  his 
daughters,  Abigail  and  Catharine,  without 
words  of  perpetuity,  but  directing  the  same  to 
be  equally  divided  between  such  heirs,  per 
stirpes.  Next  he  gives  a  certain  other  tract  to 
his  daughters,  Jane  and  Elizabeth,  without 
words  of  perpetuity.  Then  follows  a  clause 
in  these  words:  "And  it  is  my  will  and  pleas- 
ure *that  my  wife,  Janatie,  shall  have  [*464 
the  use  and  benefit  of  my  negro  man  and  wo- 
man, during  her  natural  life,  and  after  her 
decease,  I  give  them  to  my  son  Lawrence." 
After  which,  he  gives  his  household  goods  and 
furniture  to  his  three  daughters,  Mary,  Jane 
and  Elizabeth,  to  be  equally  divided  between 
them,  six  months  after  his  wife's  decease;  the 
same  to  remain  to  his  wife's  use  and  care  dur- 
ing her  natural  life;  and  as  to  what  cash  he  has, 
and  what  may  be  due  to  him  at  his  decease, 
after  his  funeral  charges  and  lawful  debts  shall 
be  paid,  he  gives  it  to  his  two  sons,  Silas  and 
Lawrence,  and  to  his  three  daughters,  Mary, 
Jane  and  Elizabeth,  to  be  equally  divided  be- 
tween them;  and  then  concludes  in  these  words: 
"And  I  make  and  ordain  ray  said  wife  exec- 
utrix of  this  my  last  will  and  testament;  and 
also,  I  make  and  ordain  my  son,  Lawrence, 
and  my  son-in-law,  Christopher  Dutcher,  ex- 
ecutors, in  trust,  for  the  intents  and  purposes 
in  this  my  last  will  and  testament  contained, 
to  take  care  and  see  the  same  performed,  ac- 
cording to  my  true  intent  and  meaning;  and  I 
also  give  to  my  sons.  Silas  and  Lawrence,  all 
my  wearing  apparel,  to  be  equally  divided  be 
tween  them.  In  witness,"  etc.  Janatie,  the 
wife  of  the  testator,  outlived  her  husband  13 
years;  after  her  husband's  death,  she  resided 
with  her  son,  Lawrence,  and  was  kept  and 
supported  by  him  during  her  life.  The  house 
given  to  her  during  her  life  was  on  that  part  of 
the  premises  devised  to  her  son,  Lawrence, 
who  on  the  death  of  his  father  took  possession 
of  the  premises  devised  to  him,  and  continued 
in  possession  until  his  death,  about  six  years 
before  the  trial.  The  other  devisees  also  took 
possession  of  the  several  shares  devised  to 
them.  The  judge  charged  the  jury  that  un- 
der the  will  of  the  testator,  Lawrence  Belding 
took  only  a  life  estate,  and  that  the  plaintiff 
was  entitled  to  recover.  The  jury  accordingly 
found  for  the  plaintiff,  and  the  defendant,  on 
a  bill  of  exceptions,  moved  for  a  new  trial. 

Messrs.  C.  W.  Swift  and  H.  Swift,  for 
defendant. 

Messrs.  A.  Forbus  and  L.  Maison,    for 
plaintiff. 

*By  the  Court,  Co  wen,  J.     It  is  [*465 
conceded  by  the  defendant's  counsel,  that  the 
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clause  in  the  will  of  the  testator,  Silas  Beld- 
ing,  by  which  he  devised  the  premises  in  ques- 
tion to  his  son,  Lawrence,  when  considered  by 
itself,  carried  no  more  than  an  estate  for  life; 
and  that  the  will  cannot  be  made  to  carry  a 
fee,  unless  it  fasten  some  personal  charge  upon 
Lawrence,  in  respect  to  the  land  devised  to 
him.  That  the  will  in  a  distinct  previous 
clause,  imposes  a  personal  charge  upon  him  to 
some  extent,  which  is  comprised  in  the  words 
"who  is  to  take  care  of  his  mother  during  her 
natural  life,"  is  agreed  by  both  sides.  But  this 
imposition  is  in  immediate  connection  with  a 
bequest  of  personal  property.  Had  the  be- 
quest been  a  devise,  though  with  life  words 
merely,  then,  according  to  the  cases  cited  by 
the  defendant's  counsel,  there  cannot  be  a 
doubt  that  such  imposition  would  have  been 
operative  to  enlarge  it,  by  construction,  into 
a  fee.  The  devise  to  Lawrence  is  subsequent, 
and  as  completely  distinct  in  terms  from  the 
personal  imposition,  as  the  intermediate  one 
to  Silas,  or  those  to  subsequent  devisees.  The 
testator  also  made  bequests  to  Lawrence  in  a 
still  subsequent  part  of  the  will,  equally  dis- 
connected with  the  imposition,  so  far  as  words 
are  concerned. 

Every  devise  and  every  bequest, when  taken 
by  themselves,  import  a  bounty,  and  they  can- 
not be  turned  into  a  bargain  for  payment  of 
money  or  personal  services  without  plain 
words,  or  necessary  implication  from  the  con- 
text, that  the  duty  required  was  in  considera- 
tion of  the  devise  or  bequest.  Van  Alstyne  v. 
Spraker,  13  Wend.,  578.  18  Wend.,  200,  8.  G. 
on  error,  goes  the  furthest  of  any  case  I  have 
seen  in  raising  this  implication.  The  difference 
between  this  court  and  the  court  of  dernier  re- 
sort, in  that  case,  was,  whether  the  will  was  to 
be  so  construed  as  to  fasten  a  personal  burden 
upon  the  devisee  at  all.  That  point  being 
reached  in  the  Court  of  Errors,  the  inference 
was  not  difficult,  that  it  must  have  been  by  rea- 
son of,  or  in  respect  to  the  interest  communi- 
cated, to  the  devisee.  There,  as  the  will  passed 
nothing  to  Martin  Van  Alstyne,  except  the 
land  devised,  with  30  shillings  by  reason  of  his 
primogeniture,  the  personaf  estate  being  be- 
4O<(*]queathed  to  another;  andasthe*Court 
of  Errors  inferred  that  he  was  left  with  the 
burden  upon  him  of  paying  debts,  or  a  portion 
of  them,  they  thought  that,  in  sound  construc- 
tion,the  burden  had  reference  to  the  laud.  This 
was  the  method  by  which  that  court  brought 
the  case  within  the  pale  of  such  British  and 
American  authorities  as  erect  a  fee  upon  a  per- 
sonal charge  connected  with  a  devising  clause 
which  would  otherwise  carry  but  an  estate  for 
life.  This  connection  alone  is,  in  the  case  at 
bar,  the  point  of  dispute;  for  here  is  not,  as  in 
the  case  of  Van  AUtyne  v.  Spraker,  a  declara- 
tion that  anyone  of  the  heirs  should  be  content 
with  what  was  given  him.  See  18  Wend.. 207. 
per  |  Wai  worth,  Chancellor,  on  the  authority  of 
Butler  v.  Little.  8  Qreenl.,  207. 

What  then  is  the  natural  unsophisticated 
meaning  of  this  will?  I  think  the  testator  here 
has  not  left  us  to  the  office  of  construction;  but 
has  himself  expressly  declared. in  the  very  out- 
set of  his  will,  the  consideration  upon  which 
the  care  was  to  be  bestowed  by  Lawrence.  He 
had  bequeathed  to  his  wife,  for  life,  hi-  dwell- 
ing-house, stock,  carriages  and  fanning  tools; 
WKND.  21. 


and  then  added,  "all  which  goods  and  chattels 
are,  then,  after  my  said  wife  s  decease,  to  pass 
to  and  be  the  property  of  my  son  Lawrence, 
who  is  to  take  care  of  his  mother  during  her 
natural  life."  I  understand  the  testator  here 
plainly  to  say,  that  the  care  was  a  considera- 
tion of  the  remainder  which  Lawrence  was  to 
take  in  the  personal  property.  It  was  but  an- 
other form  for  the  usual  expression  in  common 
life:  "the  goods  and  chattels  are  to  be  A  B  s, 
who  is  to  take  care  of  his  mother;7'  or  "  the 
goods  and  chattels  of  the  farm  are  to  go  to  A 
B,  the  son,  who  is  to  take  care  of  the  old 
folks."  The  import  is  equally  obvious  as  if  the 
clause  had  concluded,  "because  he  is  to  take 
care,  "etc.  The  defendant  contends  that  he  was 
to  have  the  land  for  the  same  reason.  The  ar- 
gument cannot  be  sustained  without  judicial 
interpolation.  The  will  tells  us  no  such  thing; 
but  has  cut  off  all  chance  of  inferring  it.  That 
gives  us  one  reason  only;  and  we  are  called 
upon  to  add  another.  The  subsequent  declara- 
tion of  a  trust  in  Lawrence,  as  executor,  to  see 
the  will  executed,  beside  being  common  to  him 
and  the  other  executor,  Butcher,  is  a  mere 
•suggestion  of  their  duty  as  trustees.all  [*467 
or  most  of  which,  the  law  would  attach  to  their 
office  of  executors.  Again,  that  duty  has  no 
apparent  connection  with  the  devise.  There  is 
not,  as  in  Van  Alstyne  v.  Spraker,  a  devise  and 
nothing  else,  which  can  be  looked  to  as  an 
equivalent  for  the  burden  imposed.  On  the 
contrary,  another  fund,  the  remainder  in  the 
personal  property,  is  expressly,  at  least  plainly 
indicated  as  the  sole  equivalent.  I  do  not  stop 
to  show  that  there  are  no  such  operative  words 
in  the  devising  clause  itself,  as  will  carry  a  fee; 
because,  as  I  remarked  before,  this  is  admitted. 
I  will  only  add  that  it  is  clear  upon  all  the  au- 
thorities. 

The  verdict  directed  by  the  circuit  judge  WHS 
right;  and  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in-30  Barb..  335. 


EDWARDS. 

v. 

THE  FARMERS'  FIRE  INSURANCE  AND 
LOAN  COMPANY. 

Insurance  and  Loan  Company — Provision  in 
Act  of  Incorporation  for  Redemption,  by  M»rt- 
gagor,  of  I^and*  Acquired  by  Company — Right 
to  Redeem  Continues  until  Actual  Delivery  of 
Deed  of  Conveyance  to  l*urchaser  from  Com- 
pany— Purchase  by  Agent  u  Purchase  by  Coin- 
pany — Tender  to  Mortgagee  Remove*  Lien  if 
Made  before  Forclo*nre — Cotts— Ouster — 8t<tt 
ute  of  Fraud* — Contract  need  Only  be  Signed 
by  Party  to  be  Charged  —  Unoccupied  Premise* 
— Ejectment  for — Parties  Defendant. 

Under  a  clause  In  an  Act  of  Incorporation  of  an 
insurance  utxl  loan  company  in  these  words,  "that 
in  all  case*  when*  the  said  corporation  hare  become 
the  purchasers  of  any  rval  estate  on  which  they  have 
made  loans,  the  mortirHtfore  shall  have  the  ritrht  of 
redemption  of  any  such  property  on  payment  of  the 
principal,  Interest  and  costs,  so  long  as  It  n-miiliiH  In 
the  hands  of  the  said  corporation  unsold  ;"  It  was 
hold  that  a  mortffairor's  riirht  of  redemption  con- 
tinued, notwtthfltandlnir  that  a  contract  for  the  sale 
of  the  morttfajred  premises  had  lieen  entered  Into 
and  duly  executed  by  the  company. one  third  of  the 
purchase  money  |wid.  and  possession  taken  by  tnak- 
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ing  surveys,  etc.;  and  that  such  right  of  redemption 
could  be  extinguished  only  by  the  execution  and 
delivery  of  a  deed  of  conveyance  to  the  purchaser, 
who  must  be  deemed  to  have  contracted  with  notice 
of  the  rights  of  the  mortgagor. 

A  purchase  by  an  agent  of  the  company,  of  lands 
on  which  they  had  made  a  loan,  in  a  purchase  by  the 
company,  within  the  meaning  of  this  Act. 

A  contract  for  the  sale  of  lands  is  valid,  within  the 
Statute  of  Frauds,  if  it  be  signed  by  the  party  to  be 
charged  therewith :  it  is  not  necessary  to  its  validi- 
ty that  it  should  be  signed  by  both  parties. 
'  A  tender  after  the  day  stipulated  for  the  payment 
of  a  debt  secured  by  mortgage,  is  equally  effectual 
to  remove  the  lien  of  the  mortgage  from  the  land 
as  a  tender  at  the  day,  provided  it  be  made  before 
foreclosure :  and  if  the  mortgagee  be  in  possession, 
he  may,  after  the  tender,  be  ousted  by  the  mort- 
468*]  gagor.*  If  the  tender  be  not  made  until  after 
the  day  stipulated  for  payment,  the  mortgagor  is 
bound  to  pay  such  costs  as  have  accrued. 

Where  premises  are  unoccupied,  parties  claiming 
title  thereto,  or  some  interest  therein,  may  be 
named  as  defendants  in  an  action  of  ejectment ;  and 
they  are  not  permitted  to  complain  that  others 
should  have  been  made  defendants  instead  of  them- 
selves, if,  when  applied  to  on  the  subject,  they  omit- 
ted to  set  the  plaintiff  right.  It  seems  that  some- 
Times  the  plaintiff  in  ejectment  has  an  election  as  to 
defendants. 

Citations— 2  R.  S.,  69.  sec.  8,  2d  ed.;  230,  sec.  4;  236. 
sec.  57 ;  5  Car.  &  P..  575 ;  6  Cow.,  364,  365,  449,  455,  484, 
490 ;  3  Carr.  &  P.,  136 :  16  Pick.,  186 ;  9  Serg.  &  R.,  26 ; 
Pow.  Mort.,  56, 109, 110,  Rand's  ed.  1828,  and  notes; 
Co.  Litt.,  205  a,  208,  209  a  h ;  10  Johns.,  414, 480,  481 ;  12 
&  H.,  240 ;  1  Binn.,  175 ;  18  Johns.,  7, 12, 110, 114; 
7  Geo.II.,  ch.  20;  1  Str..  413;  Barn.,  ch.90;  11  Johns., 
534 ;  1  Johns.,  590 ;  4  Johns.,  42,  43 :  5  Pet.,  481, 483 ;  19 
Wend.,  162 :  5  Wend.,  615,  616,  617  ;  2  Cow.,  230,  231 ;  1 
Cai.  Cas..  69 ;  Barn.,  93  ;  11  Wend.,  538 ;  14  Wend., 
233;  Wood,  Civ.  L.,  184;  Browne,  Civ.  L.,  203;  8 
Johns.,  96 :  7  Cow.,  290 ;  9  Wend.,  80,  258 ;  12  Wend., 
61.  62,  63 ;  Litt.,  338 ;  Ram.  Judg.,  4,  5 ;  5  Pick.,  243 :  3 
Muss.,  559 ;  2  Greenl.,  333 ;  3  Mas.,  523 :  17  Mass.,  419 ; 
19  Johns.,  325 ;  2  Burr.,  969,  978,  979 ;  16  Wend.,  465 ;  5 
Moore  &  P.,  2 ;  3  Wood's  Conv.,  42 ;  1  R.  L.,  1813,  p. 
74,  sec.  4 ;  1  Johns.  Ch.,  52,  56. 

HRHIS  was  an  action  of  ejectment,  tried  at  the 
JL  Erie  Circuit  in  July,  1837,  before  the  Hon. 
Addison  Gardiner,  then  one  of  the  Circuit 
Judge*. 

The  action  was  brought  to  recover  certain 
premises  which  had  been  mortgaged  by  the 
plaintiff  to  the  defendauts.and  which  had  been 
bought  in  by  the  defendants  at  a  master's  sale, 
in  pursuance  of  a  decree  of  foreclosure  of  such 
mortgage,  and  subsequent  to  which  sale  the 
plaintiff  had  tendered  to  the  defendants  the 
full  amount  of  the  moneys  due  upon  themort 
gage,  and  the  costs  of  foreclosure;  whereby 
the  plaintiff  contended,  imder  the  circum 
stances  of  the  case,  that  he  had  become  entitled 
to  be  restored  to  the  possession  of  the  premises. 
Nov.  1,  1823,  the  plaintiff  executed  to  the  de- 
fendants a  mortgage  of  nine  tracts  of  land,  sit- 
uate in  the  County  of  Erie,  to  secure  the  pay- 
ment of  the  sum  of  $15.000,  with  the  interest 
thereof,  Jan.  1,  1825.  Nov.  12,  1832.  the  de- 
fendants filed  a  bill  in  chancery  for  the  fore- 
closure of  the  mortgage,  and  Jan.  29,  1833,  a 
decree  of  foreclosure  was  made,  and  the  mort- 
gaged premises  directed  to  be  sold,  the  amount 
due  to  the  defendants  having  been  reported 
to  be  $13.652.  The  mortgage  premises  were 
sold  Aug.  27,  1834,  in  sundry  parcels  to  va- 
rious persons,  the  amount  of  sales  being  $12,- 
117.86,  leaving  a  balance  due,  of  principal,  in- 
terest and  costs,  amounting  to  $3,514.92.  Three 
of  the  tracts  and  portions  of  two  others  were 
bought  by  Elisha  Tibbits,  and  struck  off  to  him 
for  the  sum  of  $6,910,  and  deeds  were  duly  ex- 
ecuted to  the  purchasers.  June  25,  1835,the  de 
fendants  made  a  statement,  exhibiting  a  bal- 
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ance  of  $10,024.67  still  due  to  them,  after 
crediting  the  above  sum  of  $6,910  and  (he  other 
bids  at  the  sale,  together  with  a  payment  made 
*by  the  plaintiff.  On  the  same  day  that  [*4C$O 
the  above  statement  was  exhibited,  the  plaint- 
iff tendered  to  the  President  of  the  Farmers' 
Fire  Insurance  and  Loan  Co.  $10,500  in  redemp- 
tion of  the  lands  purchased  in  by  Elisha  Tibbits, 
and  offered  to  pay  forthwith  any  further  sum, 
if  the  above  was  not  enough,  to  satisfy  the  prin- 
cipal, interest  and  costs  due  to  the  defendants.1 
He  also  tendered  a  conveyance  to  be  executed 
by  the  Co.  releasing  and  conveying  to  him  the 
lands  purchased  by  Tibbits  at  the  sale.  The 
president  of  the  Co.  declined  to  receive  the 
money  tendered  and  to  execute  the  convey- 
ance, for  the  reason  that  the  Co.  had  made  a 
contract  to  sell  the  land.  The  money  was  laid 
on  a  table,  and  when  declined  to  be  accepted 
by  the  president  was  taken  up  by  the  plaintiff, 
and  has  not  since  been  kept  as  a  separate  fund. 
On  the  part  of  the  defendants  it  was  shown, 
that  Mar.  17,  1835,  articles  of  agreement  were 
entered  into  between  the  defendants  of  the  one 
part,  and  William  T.  Merritt  *and  [*47O 
Isaac  Merritt  of  the  other  part, whereby  the  de- 
fendants, in  consideration  of  $13,000  to  be  paid 
to  them,  covenanted  and  agreed  to  grant  and 
convey  unto  the  parties  of  the  second  part  the 
premises  purchased  by  Elisha  Tibbitts  at  the 
mortgage  sale — the  conveyance  to  be  executed 
within  a  reasonable  time  after  the  legal  title 
of  the  premises  should  be  vested  in  the  Co. ; 
the  whole  of  the  equitable  estate  in  the  prem- 
ises being  declared  to  be  then  vested  in  the  Co. 
The  Messrs.  Merritt  covenanted  on  their  part 
to  pay  to  the  Co.  for  the  property  thus  to  be 
conveyed  $13,000 — one  third  thereof  May  1, 
1835,and  the  residue  in  five  years.to  be  secured 
by  bond  and  mortgage.  There  was  a  mutual 
stipulation  that  the  Messrs.  Merritt  might  take 
immediate  possession  of  the  premises  and  re- 
ceive the  rents,  issues  and  profits  thereof  to 
their  own  use.  This  instrument  was  executed 
thus  :  "James  Tallmadge,  Pres.  pro  tern.  L.S. 

1.— The  defendant  is  an  incorporated  Company 
and  was  incorporated  in  1822.  Stat.  1822,  p.  47,  et 
seq.  and  amendments  to  original  Act.  Stat.  of  same 
year,  p.  254.  The  3d  section  of  the  Act  of  incorpora- 
tion is  in  these  words:  "  And  be  it  further  enacted, 
that  any  such  loans  on  bond  and  mortgage,  or  other 
securities  on  real  estate,  shall  not  be  made  payable 
in  a  shorter  time  than  one  year,  and  the  interest 
payable  annually,  and  the  said  Corporation  shall  not 
foreclose  any  such  mortgages  or  securities  until 
after  the  expiration  of  five  years  after  the  date  of 
such  mortgage,  provided  the  interest  thereon  is 
punctually  paid  ;  and  that  in  all  cases  where  the  said 
Corporation  have  become  the  purchasers  of  any 
real  estate  on  which  they  have  made  loans,the  mort- 
gagors shall  have  the  right  of  redemption  of  any 
such  property  on  payment  of  the  principal,  interest 
and  costs,  so  long  as  it  remains  in  the  hands  of  the 
said  Corporation  unsold ;  and  the  said  mortgagor 
shall  also  have  the  privilege  of  paying  to  the  said 
Corporation,  at  any  time  when  the  interest  shall  be- 

I  come  due,  any  part  of  the  principal  of  such  loans. 

!  And  it  is  further  declared,  that  the  said  Corporation 
shall  be  bound  to  sell  and  dispose  of  any  real  estate 
that  may  be  purchased  by  virtue  of  this  Act,  except 
such  as  may  be  necessary  for  their  accommodation 
in  the  transaction  of  their  business.within  five  years 
after  it  acquired  the  same,  and  shall  not  be  capable 
of  holding  the  same  after  the  expiration  of  the  said 
five  years,  but  the  same  shall  immediately  after  the 
expiration  of  the  said  five  years  be  forfeited  to  and 
vested  in  the  people  of  this  State ;  and  further,  that 
all  sales  under  the  mortgages,  to  be  taken  or  holden 
by  the  said  Corporation  as  aforesaid,  shall  be  made 
in  the  county  where  the  said  mortgaged  property 
shall  be  situated." 

WEND.  21. 
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William  T.  Merrill,  for  Isaac  Merrill.  L.  s. 
Wm.  T.  Merrill.  L.  s."  Apr.  1,  1835,  Ihe 
Messrs.  Merrill  paid  Ihe  first  inslallmenl  pro- 
vided for  in  Ihe  coulracl.  The  reason  why  a 
conveyance  was  nol  immediately  executed  lo 
the  Messrs.  Merrill  was,  lhai  the  properly  had 
been  conveyed  by  Ihe  master  who  conducted 
the  sale  of  ihe  mortgaged  premises,  to  Elisha 
Tibbits  individually,  and  he  had  died  in  Ihe 
month  of  February  preceding  the  date  of  Ihe 
contract,  wilhoul  having  conveyed  to  the  Co. 
Al  the  time  of  the  purchase  he  was  president 
of  Ihe  Co.,  acted  as  its  agent  in  the  purchase 
of  the  property,  and  the  money  of  the  Co.  was 
appropriated  in  satisfaction  of  the  bid  made  by 
him  for  the  same  at  the  master's  sale.  In  May, 
iXio.  the  Messrs.  Merrill  proceeded  to  Buffalo 
to  see  the  property  purchased  by  them ;  and 
woul  on  lo  il  and  directed  it  to  be  divided  into 
lots  and  a  map  thereof  to  be  made,  which  was 
accordingly  done  ;  they  also  directed  a  sewer 
or  ditch  to  be  constructed  for  draining  a  por- 
tion of  the  land,  which  was  also  done ;  they 
churned  to  be  the  owners  of  the  property,  en- 
tered into  a  contract  for  the  sale  of  five  lots, and 
offered  other  portions  of  the  property  for  sale. 
The  premises  were  uuiuclosed  and  unoccupied 
lands,  situate  at  Black  Rock,  having  always 
47  I*]  *laid  open  as  commons  since  the  first 
settlement  of  that  part  of  the  State,  except  a 
small  piece  of  about  two  acres,  in  the  posses- 
sion of  a  man  of  the  name  of  Wolfe,  who  had 
occupied  it  for  a  few  years.  The  defendants 
procured  conveyances  to  be  executed  to  them 
of  the  premises  in  question  by  the  executors 
and  widow  of  Elish  Tibbits,  but  the  Messrs. 
Merrill  not  being  satisfied  with  the  tille  thus 
obtained,  July  3,  1835,  filed  a  bill  in  chancery, 
before  the  Vice- Chancellor  of  Ihe  First  Circuit, 
to  compel  a  specific  performance  of  the  con- 
tract, in  which  they  made  the  defendants  in 
this  cause  and  the  heirs  and  personal  represen- 
tatives of  Elisha  Tibbi its  defendan Is;  and  Dec. 
8,  1835,  a  specific  performance  was  decreed  and 
deeds  were  directed  to  be  executed  by  the  heirs 
ai  law  of  Elisha  Tibbitls  to  the  Messrs.  Merrill, 
and  also  by  the  present  defendant,  in  pursu- 
ance of  the  contract  entered  into  by  them  with 
the  Messrs.  Men-it i.  In  pursuance  of  this  de- 
cree, deeds  were  executed  by  tho  heirs  of  Tib- 
!>.'•!-  and  by  the  present  defendants  lo  the 
Messrs.  Merritt,  dated  Dec.  16.  1835,  and  Ihe 
Messrs.  Merritt  executed  a  mortgage  to  the  de 
f'-ndi'nts  to  secure  tho  paymeut  of  $S,«5(X),  the 
balance  of  the  purchase  money  as  specified  in 
the  contract  of  Mar.  17,  1835.  The  plaintiff 
further  proved,  that  Sep.  5,  1836.  notice  was 
duly  served  U|>on  the  Messrs.  Merritt  of  the 
tender  made  by  him  to  the  defendants  June  25 
preceding,  and"  of  the  demand  made  by  him 
for  n  deed. 

Upon  the  farts  as  above  suited,  the  principal 
questions  in  thiscase  arise;  hut  there  weresev 
eral  minor  points  agitated  ia  the  course  of  the 
trial,  necessary  lo  lie  stated.  For  the  purpose 
of  showing  that  tho  defendants  in  this  case 
u  •••  properly  made  defendants,  the  plaintiff 
oll'i-red  in  evidence  a  deposition  made  by  llui-li 
Maxwell.  Esq. .which  it  had  been  agreed  might 
!»•  read  in  evidence  subject  to  exception,  to 
show  that  the  plaintiffs  claimed  title  to  the 
premises.  The  defendants'  counsel  objected  to 
its  being  received  in  evidence  for  that  purpose, 
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but  the  objection  was  overruled.  The  witness 
staled  in  Ihe  deposilion  Ihe  answer  made  by 
the  president  of  the  Co.  when  the  plaintiff  made 
the  tender  of  the  sum  of  $10,500  and  demanded 
a  deed,  viz.:  thai  Ihe  *Co.  had  made  [*472 
a  contract  to  sell  the  land.  After  proving  this 
fact,  the  tender  and  reading  in  evidence  the 
mortgage,  the  plaintiff  rested.  Whereupon  the 
defendants  moved  for  a  nqnsuit,  on  Ihe 
grounds:  1.  That  they  had  not  been  shown  to 
be  in  possession  of  the  lands  claimed,  or  that 
they  were  unoccupied,  and  that  the  defend- 
ants claimed  tille  therelo  at  the  commencement 
of  Ihe  suil ;  2.  Thai  Ihe  tender  was  not  suffi- 
cient ;  and  3.  That  the  plaintiff,  by  the  pro- 
duclion  of  Ihe  mortgage,  had  shown  title  in  the 
defendants  ;  which  motion  was  overruled  by 
the  circuit  judge. 

When  Ihe  defendants  offered  lo  read  in  evi- 
dence Ihe  conlract  of  Mar.  17,  1835,  the  plaint- 
iff objected  to  its  being  received  on  the  grounds: 
1.  That  no  authority  had  been  shown  from  the 
Board  of  Directors  to  the  president  pro  tern,  to 
execute  Ihe  conlract ;  and  2.  That  no  authority 
to  William  T.  Merritt  had  been  shown  to  exe- 
cute the  contract  as  the  attorney  of  Isaac  Mer- 
rill; which  objeclions  were  also  overruled  by 
Ihe  circuil  judge. 

The  evidence  being  closed,  Ihe  circuil  judge 
rose  to  deliver  his  charge  to  the  jury.  Before 
doing  so,  the  plaintiff  disclaimed  all  right  to 
recover  in  this  action  the  two  acres  in  the  pos- 
session of  Wolfe:  whereupon  the  judge  in- 
structed the  jury  that  the  purchase  by  Tibbits 
was  made  for  the  defendants  and  whilst  the 
property  remained  in  his  hands  or  in  the  hands 
of  the  defendant-s,  the  plaintiff,  under  the  pro- 
visions of  the  Act  incorporating  the  defend- 
ants, had  ihe  righl  lo  redeem;  thai  the  tender 
made  by  the  plaintiff  caused  the  legal  tille  to 
revert  to  him,  and  extinguished  the  lien  on  the 
land  for  the  sum  due  from  the  plaintiff,  and 
thai  Ihe  defendants  must  look  to  the  personal 
responsibility  of  the  plaintiff  for  the  balance 
of  their  debt;  that  the  sale  to  the  Merrills  did 
not  defeat  the  plaintiff's  right  to  redeem— thai 
il  was  only  a  conlracl  lo  sell,  and  not  an  actual 
sale;  that  as  long  as  the  property  had  not  been 
actually  conveyed  to  the  Merrills,  ihe  plaiul- 
iff's  right  to  redeem  could  not  be  affected  by 
the  contract,  and  the  subsequent  efforts  prior 
to  the  tender  (which  were  ineffectual)  to  per- 
fect that  sale;  that  if  the  defendants  could 
make  contracts  for  the  sale  of  land.-  purchased 
in,  to  be  consummated  at  a  future  day,  it  would 
be  in  fraud  *of  the  rights  of  mort-  [*473 
gagors  secured  by  the  statute  under  which  the 
defendants  acted;  that  the  tender  of  the  plaint- 
iff was  sufficient,  and  that  it  was  nol  nece.ssary 
lo  keep  Ihe  money  separate  from  other  funds. 
nor  to  bring  it  into  court;  and  that  the  uetiou 
was  properly  brought  against  the  defendants  ; 
the  acts  of  the  Merrills  in  relation  to  the  land 
not  being  sufficient  to  constitute  them  posses- 
sors; their  possession  not  being  sueh  an  actual 
possession  or  occupation  as  to  m;ike  il  neces- 
sary to  have  brought  the  action  against  them. 
Whereupon  the  jury,  under  the  direction  of 
the  judge,  found  a  verdict  for  the  plaintiff. 
The  defendants,  on  a  bill  of  exceptions,  moved 
for  a  new  trial. 

.!/'•.«/• -.  E.  Sandford  mid  G.  Wood,  for 
lue  defendants, insisted  on  the  following  points  : 
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I.  The  judge  erred  in  permitting  the  plaint- 
iff to  show  that  the  defendants  claimed  title  to 
or  some  interest  in  the  premises  in  question  at 
or  before  the  commencement  of  the  suit;  there 
being  no  proof  that  the  defendants  were  in 
possession,  or  that  the  premises  were  unoccu- 
pied. 

II.  The  judge  erred  in  refusing  to  grant  the 
motion  for  a  nonsuit;  the  grounds  of  the  mo- 
tion being  stated  in  the  bifl  of  exceptions. 

III.  The  charge  of  the  judge  was  erroneous 
in  stating:     1.  That  the  provisions  of  the  char- 
ter of  the  defendants  rendered  the  sale  and  fore- 
closure of  the  mortgaged  property  a  continua- 
tion of  the  mortgage,  and  that  "the  plaintiff, 
consequently,  had  a  right  to  redeem.    2.  That 
the  tender  was  sufficient,  and  caused  the  legal 
title  to  revert  to  the  plaintiff.     3.  That  the  sale 
to  the  Merrills  did  nol  defeat  the  plaintiff's 
right  to  redeem;  that  as  long  as  the  property 
had  not  been  actually  conveyed  to  the  Merrills 
the  plaintiff's  right  to  redeem  was  not  affected 
by  the  contract  or  the  subsequenl  ineffeclual 
efforts  to  perfect  the  sale. 

IV.  That  the  question  of  possession  of  the 
Merrills  should  have  been   submilled  to  Ihe 
jury,  and  nol  decided  by  the  judge. 

Mr.  Roger  M.  Sherman,  for  the  plaintiff, 
insisted  upon  the  following  points: 
474*]  *I.  Had  there  been  no  sale  or  foreclos- 
ure,a  payment  by  Ihe  mortgagor  accepled  in  full 
by  Ihe  mortgagees,  afler  forfeilure  at  law,  the 
mortgagees  being  in  possession  and  refusing  to 
release  the  legal  title,  would  have  enabled  the 
mortgagor  to  bring  ejectment;  for  by  the  mod- 
ern law  of  England,  and  of  N.  Y.,  a  satisfied 
morlgage  is.  no  bar  lo  an  ejectment  by  the 
mortgagor,  brought  either  against  the  mort- 
gagee or  a  stranger.  In  support  of  which  po- 
sition the  counsel  cited  2  Burr.,  969;  5  Pet., 
481;  1  Str.,  413;  Barnardist,  Ch.,  90  ;  Doug., 
632;  1  East,  288;  4  Johns.,  41;  18  Id.,  7;  Id., 
110;  and  Pow.  Mort.,  170,  there  cited;  1  Cai. 
Cas.,  69;  14  Ves.,128;  2  Cow.,  195;  11  Wend., 
537;  1  R.  S.,  721,  sees.  45,  47.  By  section  3  of 
the  Act  of  incorporation  of  the  defendants  the 
law  day  is  extended. 

II.  A  tender,  as  well  as  a  payment,  after  for- 
feiture, will  enable    the  morlgagor  to  bring 
ejectment  against  a  mortgagee  or  stranger.  Bac. 
Abr.,  tit.  Tender,  F;  Litt.,  sec.  338;  Co.  Lilt., 
203;  18  Johns.,  110. 

III.  The  effect  of  the  lender  was  not  im- 
paired or  waived  by  the  masler's  sale  lo  Tib- 
bits.     By  section  3  of  the  Act  of  incorporation 
of  the  defendants,  the  law  day  is  extended  and 
the  right  of  Ihe  morlgagor  preserved. 

IV.  The  covenant  ~lo  convey  lo  the  Merrills 
did  not  impair  Ihe  plainliflf's  right  to  redeem; 
it  was  a  mere  executory  contract. 

V.  Payment  by  the  Merrills  of  parl  of  Ihe 
purchase  money,  even  if  followed  by  posses- 
sion, adds  no  slrenglh  to  their  claim,  for  it  is 
still  an  executory  agreement  only  and  not  a 
sale.  It  equally  lacks  the  characler  exacled  by 
the  charter.  The  right  of  the  Merrills  in  equily 
againsl  the  defendants  was  as  perfect  before 
the  first  payment  as  afterwards.  The  plaintiff's 
right  to  redeem,  Iherefore,    by  payment  or 
tender,  was  not  varied  by  any  part  perform- 
ance by  the  Merrills. 

VI.  The  conlract  with  the  Merrills  was  not 
only  executory,  but  could   not  be  enforced 
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against  the  defendants,  because  not  duly  exe- 
cuted by  one  of  the  Merrills. 

*In  support  of  the  fourth  point,  the  [*475 
counsel  insisted  that  the  conveyance  to  the 
Merritts,  long  after  the  lender,  pursuant  to  a 
decree  in  chancery.cannot  affect  the  plaintiff's 
rights  as  they  had  previously  vested,  and  he 
was  not  a  party  to  the  bill.  The  right  to  re- 
deem is  preserved  after  the  sale  by  the  master, 
and  purchased  by  the  corporation,"  so  long  as 
it  shall  remain  in  the  bands  of  the  corporation 
unsold." 

There  was  no  sale  to  the  Merritts,  but  only 
an  execulory  contract  to  sell.     But  it  has  been 
said,  that  this  is  a  sale  within  the  intenl  of 
the  charter.  The  equitable  maxim,  "that  what 
is  agreed  to  be  done  shall  be  considered  as 
done,"  is  not  intended  as  literally  true  ;  but 
means  only  that  the  covenantor,  or  promisor, 
shall  not  be  benefited  by  hip  own  neglecl  to 
fulfill  his  undertaking.  But  the  contracl  of  Ihe 
Corporalion  with  the  Merritts,  is  not  a  sale 
within  the  maxim,  or  in  any  other  sense  :  for 
1.  The  plaintiff  is  not  a  party  to  the  covenants, 
nor  does  he  hold  under  the  Corporation.     He 
is  not,  therefore,  bound  by  the  covenants.  He 
needs  but  to  disencumber  his  old  title,  not  to  • 
acquire  a  new  one.  He  owned  the  land,  subject 
only  to  the  condition,  as  modified  by  the  mas- 
ter's sale,  according  to  the  charter.  The  tender 
fulfilled  thai  condition,  and  left  his  own  estate 
unembarrassed.  He  is  in  of  his  old  title.  2.  A 
power  conferred  by  statute  lo  destroy  the  title 
of  another,  must  be  strictly  pursued  and  fully 
executed.     The  Corporation  might  defeat  the 
tille  of  the  mortgagor  only  by  a  sale.  3.  The 
conlracl  with  the  Merritts  was  nol  a  sale.eilher 
wilhin  Ihe  strict  requirements  of  the  charter, 
or  according  lo  any  legal,  or  even  equitable 
sense.     A  sale  operates  in  rem — a  covenant  in 
personam  only.  If  A  covenants  lo  convey  to  B, 
Ihe  latter  cannot  bring  ejeclment,  even  afler 
full  performance  on  his  parl.    Bui  he  might,  if 
at  law  what  ought  to  be  done  is  considered  as 
done.in  the  sense  contended  for  by  the  defend- 
ants.    Even  a  Court  of  Chancery  cannot  pass 
the  title,  but  only  decree  in  personam,  unless 
authorized  by  slatute.  4.  A  sale  binds  a  subse- 
quenl purchaser  without  notice;  but  a  contract 
to  sell  does  not.    5.  If  a  contract  to  sell  was  a 
sale,   and   "what  ought  to  be  considered   as 
*done,"  chancery  would  not  have  de-  [*476 
creed  its  execution.     It  would  be  already  exe- 
cuted, 6.  At  the  lime  of  the  tender,  this  could 
nol  be  considered  as  a  conlract  executed  ;  for 
the  time  had  nol  arrived  when  it  "ought  lo  be 
done."  The  Corporation  had  not  been  able,  by 
reasonable  diligence,  to  obtain  the  legal  estate 
of  Tibbits.  Thai  required  a  bill  in  chancery,  as 
some  of  the  heirs  were  minors.    The  land  can- 
not be  considered  as  sold  by  the  Corporation, 
when  they  could  not  sellit.and  were  nol  bound 
lo,  by  Ihe  terms  of  the  covenant.  7.  The  cove- 
nant vested  no  superior  equity  in  theMerntts. 
They  did  not  claim  under  the  plaintiff,  but  un  • 
der  the  Corporation;  to  whose  rights  the  plaint- 
iff's tille  was  paramounl.  Il  was  prior  in  time, 
being  coeval  with  Ihe  mortgage.  It  was  superi- 
or in  right,  not  only  because  it  was  older,  but 
it  conferred  on  the  plaintiff  the  power  of  de- 
stroying, at  any  time,  the  title  of  the  Corpora- 
tion. The  plaintiff  was  owner  for  every  bene- 
ficial purpose  ;  the  Corporalion  could  claim  il 
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for  no  purpose  but  mere  security.  The  plaint- 
iff had  in  it  a  freehold  of  inheritance:  but  the 
Corporation  held  it  as  a  mere  personal  chattel. 
See  the  authorities  above  cited.  The  plaintiff's 
right  was  that  of  saving  a  forfeiture  of  his  es- 
tate by  a  just  fulfillment  of  the  conditions  an- 
nexed" to  it;  but  the  Merritts,  with  full  knowl- 
edge of  the  pre-existing  rights  of  the  plaintiff, 
were  mere  voluntary  contractors,  to  buy  at  a 
future  day.  The  equity  of  the  plaintiff,  were 
the  claims  of  the  parties  depending  in  a  Court 
of  Chancery,  would  be  in  all  respects  super- 
ior to  those  of  the  Merritts.  But  the  char- 
ter secured  to  the  plaintiff  a  right  to  redeem  at 
law,  of  which  nothing  short  of  an  actual  sale 
could  devest  him;  8.  Under  the  master's  sale, 
the  rights  acquired  by  the  Corporation, by  their 
purchase,  were  just  the  same  they  would  have 
been,  had  the  power  of  foreclosure  by  sale  been 

fiven  in  a  mortgage,  as  authorized  by  statute, 
R.  S.,545,  546,  and  that  power  been  extended 
to  a  private  sale.  In  that  case,  an  executory 
agreement  to  sell  would  nol  have  foreclosed 
the  mortgagor;  an  actual  sale  would  be  neces- 
sary. In  this  case,  as  in  that,  the  power  must 
be  strictly  executed.  9.  The  provision  of  the 
19th  section  of  the  charter,  that  it  "shall  be 
477*]  construed,  in  all  *courts  and  places, 
benignly  and  favorably  to  effect  the  ends  and 
purposes  hereby  intended  and  contemplated," 
strongly  sustains  the  superiority  of  the  plaint- 
iff's claim  over  that  of  the  Merritts.  In  the 
preamble,  the  accommodation  of  borrowers  is 
declared  to  be  a  leading  purpose  of  the  Act. 
The  provision  in  the  3d  section,  that  no  loan 
shall  be  for  a  less  term  than  one  year,  and  that 
no  foreclosure  shall  be  had  under  five  years, 
are  to  carry  out  the  same  object.  The  preser- 
vation of  the  right  of  redemption  after  a  sale 
to  the  Corporation  by  the  master,  so  long  as  it 
shall  remain  in  their  hands  unsold,  is  still  sub- 
servient to  the  same  end — accommodation  and 
indulgence  to  the  borrower.  These  rights,  thus 
guarded,  cannot  be  destroyed  or  impaired,  but 
by  a  most  rigid  and  unfavorable  construction 
of  the  provisions  by  which  the  right  and  prop- 
erty of  mortgagors  are  meant  to  be  protected 
against  the  encroachments  of  the  Co. 

Again;  whenever  a  sale  is  mentioned  in  the 
statutes  of  this  State,  the  word  is  used  in  its 
technical  sense,  which  is,  "a  transfer  of  title, 
for  valuable  consideration."  Thus,  in  1  R.  8., 
897,  sees.  63-65,  a  sale  is  directed  of  real  estate 
for  payment  of  taxes.  In  this  statute,  wherever 
the  word  occurs,  it  is  used  to  signify  an  imme- 
diate transfer  of  title  to  the  purchaser.  The 
sale  i-i  not,  in  any  sense,  an  executory  agree- 
ment to  sell, but  a  conditional  sale, which  takes 
effect  in  pretenti.  A  parol  sale,  prescribed  by 
statute,  is  a*  effectual  as  if  made  with  the  so- 
lemnities required  by  the  Statute  of  Frauds  and 
Perjuries.  The  condition  to  annexed  by  statute, 
not  by  any  executory  agreement.  It  is,  that 
the  person  whose  estate  Is  sold  may  redeem  by 
payment  within  the  specified  period.  The 
word  "redeem, "as  used  in  the  statute,  implies 
that  the  title  has  passed  by  the  act  of  sale;  oth- 
erwise, there  would  be  nothing  to  redeem. 
This  condition  being  preftcribed  in  the  statute, 
the  transaction  i-  the  same,  in  substance  and 
effect,  as  if  a  deed,  thus  conditional,  were  de- 
livered at  the  same  time.  The  delivery  of  a 
deed,  on  default  of  redemption,  as  prescribed 
WKND.  21. 


in  section  80,  vests  no  new  title,  though  called 
a  conveyance  ;  but  merely  furnishes  evidence 
that  the  title  before  transferred  has  become 
*absolute.  This  is  stated  in  section  [*47& 
96,  in  so  many  words.  Speaking  of  this  con- 
veyance it  says,  "that  whenever  the  Comp- 
troller shall  discover,  prior  to  the  conveyance 
of  any  lands  sold  for  taxes,  that  the  sale  was, 
for  any  cause  whatever,  invalid  and  ineffectual 
to  give  title  to  the  lands  sold,  he  shall  not  con- 
vey the  lands  so  improperly  sold,"  etc.,  but 
shall  cause  the  purchase  money  to  be  refunded. 
By  this  provision,  if  the  sale  itself  has  not  giv- 
en title  "prior  to  the  conveyance,"  the  pur- 
chase money  must  always  be  refunded.  The 
statute  has,  therefore,  happily  defined  what  it 
means  by  a  sale,  and  in  conformity  with  the 
general  legal  definition. 

The  fact  that  the  purchaser  has  a  conditional 
and  not  an  absolute  estate,  or  that  he  is  not  en- 
titled to  entry  until  a  future  day,  does  not  make 
the  sale  an  executory  agreement.  The  pur- 
chaser buys  the  future  interest,  when  the  prop- 
erty is  struck  off  on  his  bid.  A  present  sale  of  a 
future  interest  transfers  the  title  in  presenti, 
and  is  as  much  an  act  executed  as  if  the  right 
of  enjoyment  were  immediate.  Thus  the  sale 
of  a  reversion,  remainder  or  other  future  inter- 
est in  real  estate,  gives  immediate  title,  and  is 
not  in  any  sense  executory. 

In  like  manner  the  word  "sale, "in  the  statute 
regarding  sales  by  auctioneers,  1  R.  8.,  .*>27, 
sec.  26,  and  elsewhere,  is  used  in  its  legal  and 
proper  sense.  The  sale  is  made,  and  the  title 
passes;  but  the  contract  on  the  part  of  the  pur- 
chaser may  not  be  immediately  executed  (al- 
though not  executory)  by  payment  of  the 
money.  A  tender  of  the  money  in  time  will 
entitle  the  purchaser  to  trover,  if  the  goods  are 
withheld.  This  is  because  the  sale  gave  him 
an  immediate  title  ;  for  no  other  conveyance 
from  the  vendor  is  necessary  to  perfect  it.  So 
in  the  case  of  sales  on  execution,  2  R.  8.,  293, 
by  the  sale  the  title  is  immediately  transferred. 
The  officer  selling,  sec.  42,  is  to  give  a  certifi- 
cate "  stating  the  time  when  such  sale  will  be- 
come absolute, and  the  purchaser  be  entitled  to 
a  conveyance,  pursuant  to  law."  The  pur- 
chaser is  not  entitled  to  a  conveyance  until  after 
the  sale  has  become  absolute.  The  conveyance, 
therefore,  as  is  the  case  already  noticed  of  the 
sale  of  lands  for  taxes.is  not  to  transfer  a  title, 
but  merely  to  clothe  with  proper  documentary 
evidence,  a  title  previously  *sold,  sub-  [*47& 
lectto  certain  conditions,  but  which  has.itself, 
by  the  sale,  become  absolute,  before  the  con- 
veyance is  given.  The  power  given  the  debtor, 
in  section  45,  etc.,  to  redeem, could  with  no  pro- 
priety be  granted,  unless  the  title  had  passed 
by  the  sale,  subject  to  redemption.  In  section 
61,  the  power  given  to  confirm  irregular  sales 
made  by  order  of  a  court  of  probate  or  surro- 
gate, shows  that  the  sales  had  transferred  the 
title,  and  the  confirmation  obviated  the  irreg- 
ularity,but  gave  no  new  title.  The  conveyance 
mentioned  performed  the  same  office  as  the  case 
already  explained.  But  in  section  66,  "  a  con- 
tract lor  the  purchase  of  land  "  is  mentioned 
as  such, and  a*  contradistinguished  from  a  sale 
or  piircluiM-. \vhidi  shows  that  the  Legislature 
were  aware  of  the  distinction,  and  used  lan- 
guage accordingly.  The  same  remarks  will 
apply  to  the  language  used  in  the  statute* 
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of  other  States,  whenever  the  import  of  the 
word  "sale"  is  to  be  gathered  from  effects  given 
to  a  sale  by  the  enactment.  In  common  par- 
lance, an  agreement  to  sell,  where  the  vendor 
is  to  do  further  acts  in  order  to  transfer  the 
title,  is  never  called  a  sale.  Such  use  of  the 
word  would  be  especially  improper  and  absurd, 
if  applied  to  an  executory  agreement  to  acquire 
the  title  of  another  and  transfer  it  to  the  prom 
isee.  In  common  parlance,  no  one  would  say 
that  A  had  sold  to  B  the  land  of  C;  that  the  Cor- 
poration had  sold  to  the  Merritts  the  title  still 
in  Tibbits.  It  must  be  acquired  before  it  can 
be  sold.  Much  less  can  this  be  admitted. where 
the  statute  is  to  be  liberally  and  benignly  con- 
strued in  favor  of  the  right  which  it  gives  to 
redeem.  There  are  only  two  modes  of  construc- 
tion— that  given  in  civil,  and  that  in  criminal 
cases.and  these  are  well  defined.  A  law  is  con- 
strued benignly  and  liberally  in  favor  of  the 
accused.  The  rules  are  technical  and  well  set- 
tled, and  they  exclude  that  interpretation  of 
the  3d  section  of  the  charter  which  deprives  the 
mortgagor  of  the  right  reserved  to  him,  by  rea- 
son of  a  contract  to  sell  the  title  of  another, on 
the  ground  that  it  was  an  actual  sale  within  the 
meauing  of  the  provision. 

Mr.  G.  Wood,  in  reply.  The  only  impor- 
tant question  is,  whether  after  the  contract 
with  the  Merritts,  the  property  in  question  can 
48O*]  be  Considered  as  still  remaining  in  the 
hands  of  the  defendants  unsold.  According  to 
the  popular  sense  of  the  terms  used  in  the  Act, 
there  is  no  room  for  doubt,  and  this  statute 
should  receive  a  construction  according  to  such 
sense,  Dwar.  Stat.,  702.  The  statute  does  not 
require  a  conveyance  to  be  executed;  if  a  bar- 
gain be  made  which  can  be  enforced  within  the 
Statute  of  Frauds,  it  is  all  that  can  be  asked. 
A  conveyance  is  not  a  sale  ;  it  is  but  the  evi- 
dence of  a  sale.  After  the  Statute  of  Uses.land 
was  sold  as  an  article  of  merchandise  by  deed 
of  bargain  and  sale.  3  Crui.,  172,  Bargain  and 
Sale,  tit.  32,  ch.ll,  sec.  1.  Whenever  the  terms 
of  the  bargain  are  reduced  to  writing.the  prop 
erty  is  considered  as  sold.  Our  Legislature  in 
repeated  instances,  recognize  a  sale  as  made, 
although  the  conveyance  is,  subsequently  to  be 
executed;  2  R.  S.,  48,  sec. 61;  110,  sec.  61;  293, 
sees.  42,  43,  45;  409,  sees.  63-65  ;  1  R.  S.(  527. 
sees.  26,  532.  So  do  the  Legislatures  of  N.  J. 
and  Mass.,  and  the  British  Parliament,!  7  Geo., 
III.,  ch.  8;  13  Price,  76,  104.  A  court  of  equity 
would  deem  the  contract  a  sale  and  enforce  it 
accordingly.  Can  it  be  doubted,  that  had  the 
property  been  deteriorated  intermediate  the 
contract  and  a  conveyance,  that  it  would  have 
been  the  loss  of  the  purchasers,  and  not  of  the 
vendors.  The  learned  counsel  has  alluded  to 
a  portion  of  the  defendant's  charter,  in  which 
it  is  said,  that  the  Act  of  incorporation  shall  be 
construed  benignly  and  favorably.to  effect  the 
ends  and  purposes  contemplated  by  the  Legis- 
lature. Be  it  so;  and  it  is  then  asked,  did  the 
Legislature  contemplate  that  this  Corporation 
should,  in  selling  the  property  purchased  in  by 
them,  dispose  of  it  in  a  manner  different  from 
thai  usually  adopted  by  owners  of  property  in 
making  diposition  of  the  same.  The  former 
owner  of  the  property  could  not  in  this  way  be 
deprived  of  his  right  to  redeem.if  the  sale  was 
fraudulent ;  but  if  bona  fide,  the  property  no 
longer  remaining  in  the  hands  of  the  defend- 
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ants  unsold, the  right  of  the  party  to  redeem  is 
gone;  the  mortgage  having  been  foreclosed  in 
equity  and  the  common  law  right  of  redemp- 
tion thus  destroyed. 

*By  t?te  Court,  Cowen,  «/.  Mr.  Max-  [*48 1 
well's  deposition  were  clearly  ad missible, as  well 
to  show  that  the  Co.  were  properly  made  defend- 
ants, as  for  other  purposes  of  the  cause.  It 
proved  that  the  defendants  claimed  title  to  the 
premises  in  question.  No  doubt  was  raised  that 
the  president  had  power  to  speak  in  reply  to 
the  tender.  The  reason  assigned  by  him  for  re 
fusing  to  accept  the  money  was,  that  the  de- 
fendants had  made  a  contract  to  sell.  This 
implied  a  legal  right  in  the  Co.  It  was  in  ef- 
fect "  claiming  title  or  interest,"  within  the 
terms  of  2  R.  S.,  230,  sec.  4,  2d  ed.  It  is  sup- 
posed, that  in  order  to  give  efficacy  to  such 
claim, the  plaintiff  should  have  first  shown  that 
the  premises  were  unoccupied.  To  this  there 
are  two  answers:  A  claim  is  one  material  item 
of  evidence  to  establish  possession  at  the  com- 
mon law.  Non  constal,  as  yet,  that  the  plaint- 
iff might  not  proceed  to  show  actual  occupation 
by  the  defendants;  in  which  case,  it  would  be 
material  to  see  by  their  declarations  whether 
they  were  in  as  mere  workmen,  perhaps  daily 
servants  under  another,  or  as  claiming  to  own 
the  premises.  Doe,  ex  dem.  Slansbury  v.  Ark- 
wright.  5  Carr.  &  P.,  575.  The  same  section 
(4)  of  the  statute; speaks  of  the  exercise  of  acts 
of  ownership,  as  of  itself  subjecting  the  party 
to  an  ejectment.  Beside, if  it  were  material  to 
show  that  the  premises  were  vacant,  accord  ing 
to  the  order  wbioh  seems  to  be  contemplated 
by  this  section,  the  question  was  but  upon  the 
priority  of  evidence;  and  however  the  requisite 
preliminary  fact  might,  have  been  wanting  at 
the  stage  when  the  objection  was  raised, it  was 
supplied  by  the  defendants  themselves  after- 
wards proving  that  such  of  the  premises  as  the 
verdict  finally  covered  were,  in  truth,  vacant  at 
the  time  when  the  claim  was  interposed.  It  is 
well  settled,  that  an  objection, technically  cor- 
rect at  the  time,  may  be  rendered  pointless  by 
testimony  afterwards  coming  from  the  objector, 
or,  in  many  cases,  even  from  the  party  against 
whom  the  exception  is  taken.  Murray  v.  Judah, 
6  Cow.,  484,  490  ;  Norris  v.  Badger,  Id.,  449, 
455;  Jackson  v.  Tuttle,  1  Id.,  364,  and  note  to  the 
latter  case,  p.  365.  The  judge  was,  therefore, 
right  in  refusing  to  nonsuit  the  plaintiff  on  the 
question  *of  possession.  Whether  the  [*482 
case  was  afterwards  varied  in  this  respect  by 
the  contract  with  the  Merritts,  and  their  acts 
of  ownership,  is  another  question,  I  will  only 
observe,  for  the  present,  that  if  the  defendants 
were  to  be  viewed  previous  to  the  tender,  as  I 
think  we  shall  see  they  must  be  with  regard  to 
the  plaintiff,  in  the  light  of  legal  owners, their 
interposing  a  claim  of  interest, as  owuers.qual- 
ified  with  the  mere  general  declaration  that  they 
had  contracted  to  convey  to  another, the  prem- 
ises being  at  the  same  time  unoccupied,  and  it 
not  appearing  that  the  plaintiff  was  apprised 
of  the  circumstances  afterwards  given  in  evi- 
dence, which  might  have  worked  a  change  of 
possession  as  between  the  defendant-;  nnd  the 
Merritts,  the  judge  was  by  no  means  wrong  in 
finally  charging  the  jury  that  the  defendants 
were  properly  made  parties.  The  circumstances 
of  the  premises  being  vacant,  a  claim  of  title 
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or  some  interest  would  of  themselves  make  the 
defendants  proper  parties.  2  R.  S.,  230,  sec.  4, 
2d  ed.  And  after  admitting  themselves  to  be 
proper  parties  within  the  statute,  the  defend- 
ants shall  not  be  heard  to  question  the  acts  or 
declarations,  which,  in  all  probability,  led  to 
the  service  of  the  declaration  upon  them, with- 
out at  least  showing  that  they  had  before  set  the 
plaintiff  right  in  all  those  particulars  which 
might  instruct  him  as  to  the  propriety  of  pursu- 
ing other  parties.  HaU  v.  White. &  Carr.&  P., 136. 
I  admit  that  the  stipulation  with  the  Merritts 
to  .<:ive  them  possession,  and  their  acts  of  own- 
ership which  followed, would  have  made  them 
proper  parties  in  ejectment  at  the  suit  of  these 
defendants,  and  might  have  warranted  the 
plaintiff's  election  to  sue  either.  See  Cook  v. 
Rider,  16  Pick.,  186,  and  Cooper  v.  Smith,  9 
Serg.  &  R.,  26.  A  resort  to  the  Merritts,  how- 
ever, was  a  matter  of  election.  It  would  not 
have  concluded  the  defendants, the  former  legal 
proprietors,  and  still  claiming  to  hold  that  po- 
>i  i  ion, unless  the  Merritts  had  compelled  them 
by  notice  to  assume  their  defense.  The  present 
action  has  the  advantage  of  covering  and  con- 
testing the  whole  interest  in  the  land  with  per- 
sons who  are  in  this  respect.at  least,  more  prop- 
erly made  parties.  On  the  whole,  therefore,  I 
think  there  is  no  technical  impediment  to  an 
examination  of  the  legal  title  of  these  parties. 
483*]  *As  between  the  plaintiff  and  the  de- 
fendants, the  latter  clearly  became  the  legal 
owners  of  the  premises  in  question  by  the  pur- 
chase of*  their  agent,  Tibbits,  at  the  master's 
sale,  although  he  took  the  conveyance  in  his 
own  name.  However  that  might,  as  it  did, 
with  the  circumstance  of  Tibbits'  death,  pro- 
duce delay  and  embarrassment  in  conveying  to 
the  Co.'s  vendees,  the  Co.  can  never  cut  off  the 
right  of  their  mortgagors  to  redeem  within  the 
terms  of  this  charter,  by  putting  forward  their 
agent  as  the  nominal  purchaser.  To  allow  such 
a  consequence,  would  place  it  in  their  power  to 
defeat  at  their  pleasure  the  purposes  of  a  very 
material  enactment.  No  one  of  the  parties  con- 
cerned ever  thought  that  Tibbits*acquired  any 
real  interest  even  in  respect  to  the  Co.,  which 
in  taking  the  strongest  view.  The  latter  having 
consented  to  his  name  being  put  into  the  deed 
as  grantee,  must  abide  the  effect  of  its  working 
a  technically  legal  estate  in  their  trustee  thus 
chosen.  But  it  does  not  look  well  to  make  a 
point  that  they  could  by  such  a  maneuver  de- 
prive the  plaintiff  of  his  chartered  and  -tip 
ulated  right  to  redeem  ;  at  all  events,  it  would 
be  to  fix  an  extremely  bad  construction  on  a 
statute,  were  we  to  say  that  the  parly  against 
whom  it  was  intended  to  operate  might  evade 
and  defraud  it  by  the  adoption  of  a  mere 
formula. 

Then  what  were  the  plaintiff's  right*  as  de 
clared  by  t hi-  charter  ?  I  answer,  that  he  had 
a  legal  statute  right  to  redeem,  HO  long  a-s  the 
properly  remained  in  the  defendant's  hands 
unsold  ;  and  thin,  notwithstanding  the  decree 
of  foreclosure.  I  will  put  it  that  the  defendants 
had  made  a  legal  and  valid  stipulation  in  their 
mortgage  that  the  plaintiff  might  so  redeem  ; 
for  the  charter  shall  be  read  AM  a  part  of  their 
mortgage.  What  would  have  been  the  conse- 
quence of  actual  redemption  by  payment?  The 
counsel  for  the  defendants  concede  that  it 
would  nullify  a  mortgage  in  all  cases,  and  both 
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the  mortgage  and  decree  in  this  case,  thus  re- 
vesting the  legal  title  in  the  mortgagor.  And 
see  1  Pow.  Mort.,  109,  110.  Rand's  ed.,  1828, 
and  notes  there. 

But  it  is  strenuously  insisted  that  a  tender 
and  refusal  shall  not  even  touch  the  lien  ;  and 
this  is  put,  first,  upon  the  general  *law  [*484r 
in  respect  to  redemption,  which  I  hardly  think 
should  be  allowed  to  affect  the  case  at  bar.  But 
suppose  it  to  bear  upon  the  question,  what  is 
the  effect  of  a  tender  and  refusal  under  that 
law  ?  This  is  said  to  depend  on  the  time  when 
the  tender  is  made.  If  at  the  precise  day  ex- 
pressed in  the  mortgage  for  payment,  it  is 
agreed  that  the  lien  is  thus  removed,  and  that 
the  mortgagor  may  oust  the  mortgagee  by 
ejectment,  if  he  be  in  possession.  Co.  Litt.,  205 
a;  I  Pow.  Mort.,  Rand's  ed..  1828.  pp.  5,  6. 
But  it  is  added  that  a  tender  after  the  day  has 
no  effect,  either  at  law  or  in  equity,  unless  it 
be  to  save  the  costs  of  the  latter  court  when  the 
mortgagor  comes  with  his  redemption  bill. 
The'  argument  insists  that  against  the  tender 
we  should  set  up  the  ancient  rigor  of  the  law, 
by  confining  it  to  the  day  stipulated  ;  that  for 
this  purpose,  the  estate  has  become  absolute  ; 
and  many  cases  are  cited  to  show  that  the 
ancient  strictness  has  not  been  relaxed  as  be- 
tween the  mortgagor  and  mortgagee,  or  those 
standing  in  their  place.  That  the  mortgagee  is 
still,  independent  of  our  present  statute.  2  R. 
S.,  237,  sec.  57,  2d  ed.,  to  be  considered  the 
absolute  owner  at  law  after  default  of  pay- 
ment, maybe  admitted.  Jackson  v.  Minkkr,  10 
Johns.,  480  ;  Jackson  v.  fierce,  Id.,  414  ;  Smith 
v.  Shuler,  12  Serg.  &  R.,  240  ;  Simpson's  Lessee 
v.  Ammons,  1  Binn.,  175.  But  why  is  that  so? 
It  is  but  to  afford  an  additional  remedy  for 
non-payment  of  the  money.  Per  Woodworth, 
./.,  18  Johns.,  114.  This  is  in  furtherance  of 
the  primary  object.  It  enables  the  mortgagee, 
by  a  short  process  of  law,  to  take  into  his  own 
hand,  and  withhold  the  security  from  the 
waste  of  a  desperate  mortgagor.  It  is  a  meas- 
ure of  safety  which  can  many  times  be  com- 
passed in  no  other  way  ;  certainly  not  by  the 
dilatory  and  expensive  course  of  a  bill  and  in- 
junction in  equity,  Lo  which,  with  us.  a  mort- 
gagee out  of  possession  is  now  confined.  By 
the  Statute  7  Geo.  II.,  ch.  20,  a  court  of  law 
might  discharge  an  ejectment  brought  by  the 
mortgagee,  on  the  money  due  being  brought 
into  court ;  and  in  one  of  the  first  cases  moved 
under  this  Act.  Anon  .  1  Sir..  413,  Deuton,  of 
counsel,  who  made  the  motion,  said  that  the 
same  thing  wa.s  done  often  in  the  Common 
*Plea*».  The  motion  was  made  at  Ilil  [*4H*> 
lary  Term,  7  Geo.  II.;  and  the  practice  re- 
ferred to  had  probably  prevailed  even  before 
the  passing  of  the  Act.  Indeed,  that  this  is  so, 
and  that  the  strict  right  is  maintained  by  a 
mere  fiction,  to  coerce  payment,  would  seem  to 
be  implied  from  the  well*  settled  notion  that  a 
release  or  payment  of  the  money  saves  the  es- 
thte,  and  bars  an  action  of  ejectment  HS  well  as 
debt  on  the  collateral  l>ond.  Rifh>ml»  v.  >//;«.«, 
Barnardist.  Ch..  90  ;  JMT  I'latt.  ./.,  in  J<irk*on 
v.  J)aru>,  1H  Johns.,  7,  12  ;  ltnntj»n  \.  Mcr*e- 
reau,  11  Id..  534  :  J»vbu>n  v.  Craft*,  18  Id., 
110;  Ureen  v.  If.irt.  1  Id..  .r>SH).  per  Spencer. 
./.;  Jatk*»n  v.  Willnrd.  4  /</..  42,  4-1.  per  Kent. 
Ch.  ./.;  PtUz  v.  CLirkf,  5  Pet..  4H1,  4*:?.  and 
see  Jafk#i>n  v.  Hull,  10  Johns.,  4bl.  Incident 
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to  the  remedy  for  enforcing  payment,  the  mort- 
gagee shall  be  so  deemed  to  have  the  fee,  as  to 
avoid  junior  incumbrances  and  transfers  made 
by  the  mortgagor,  whether  conventional  or  by 
the  operation  of  law,  as  well  as  for  the  purpose 
of  a  conventional  foreclosure  by  a  release  to 
him  of  the  equity  of  redemption.  The  latter 
has  been  held  to  operate  by  way  of  merging 
the  mortgagor's  equity  in  the  mortgagee's  legal 
estate,  so  as  to  cut  off,  or  at  least  qualify  a 
right  of  dower  in  the  former.  Van  Dyne  v. 
Thayre,  19  Wend.,  162,  and  cases  cited. 

That  the  mortgagee  shall  be  deemed  owner 
for  any  other  purpose,  could  not  be  said  in  this 
Slate,  at  least  after  the  case  of  Runyan  v.Mer- 
sereau,  which  held  that  trespass  lay  by  the 
mortgagor  against  the  mortgagee,  for  an  entry 
and  cutting  timber  upon  the  mortgaged  prem- 
ises, though  after  default  of  payment.  It  is 
not  necessary  to  go  into  the  cases  which  con- 
sider the  relation  of  the  mortgagor  to  others. 
It  is  presented  in  its  various  aspects  by  the 
cases  cited  and  remarks  of  the  counsel  and 
court  in  Runyan  v.  Merxereau,  and  again  by 
Savage,  Ch.  J.,  in  Astor  v.  Hoyt,  5  Wend., 615, 
616;  see,  also,  Wilson  v.  Troup,  2  Cow.,  230, 
231,  per  Sutherland,  «7.,and  cases  cited  by  him. 
Beside,  if  the  mortgagee  is  the  owner,  how  can 
the  payment  or  forgiving  of  the  debt,  transfer 
the  freehold  from  him  to  the  mortgagor?  Kent, 
486*]  Ch.  J.,  in  Waters  v.  Stewart,  *1  Cai. 
Cas.,  69,  and  cases  before  cited.  That  was  the 
difficulty  in  Richardson  v.  Syms,  where  the 
debt  was  forgiven.  It  is  supposed  that  what 
Ld.  Hardwicke  said  in  that  case,  of  the  rule  at 
law,  related  to  a  payment  at  the  day.  But  it 
was  not  pretended  on  the  argument  here,  that 
the  doctrine  now  stands  narrowed  to  that;  and 
yet  if  the  estate  be  absolute  in  the  mortgagee, 
how  can  payment  defeat  the  title?  It  cannot 
operate  as  a  conveyance,  even  though  the  par- 
ties should  agree  expressly  that  what  is  now 
loudly  called  the  legal  estate,  should  pass.  If 
the  mortgagee's  right  be  an  estate  in  land,  the 
Statute  of  Frauds  says  it  shall  not  pass  with 
out  writing.  Here  must  then  be  something 
else  than  a  transfer  of  the  legal  fee.  What  is 
it?  Ld.  Hardwicke  answers  in  Barnardiston, 
93.  He  says,  the  right  of  the  mortgagee  is  not 
to  be  considered  an  estate  in  land.  His  words 
are:  "Where  a  mortgage  is  made  of  an  estate, 
that  is  only  considered  as  a  security  for  money 
due.  The  land  is  the  accident  attending  upon 
the  other;  and  when  the  debt  is  discharged, the 
interest  in  the  land  follows  of  course.  In  law, 
the  interest  in  the  land  is  thereby  defeated, and 
in  equity  a  trust  arises  for  the  benefit  of  the 
mortgagor.  In  ejectment,  where  the  title  is 
made  under  a  mortgage,  if  evidence  is  given 
that  the  debt  is  satisfied,  this  is  considered  as 
defeating  the  estate  in  the  land  which  the 
mortgagee  had;  and  (he  adds)  especially  where 
the  mortgage  is  ancient,  the  court  will  presume 
that  the  money  was  paid  at  the  day."  He  does 
not  say  that  if  it  appear  to  be  paid  afterwards 
in  fact,  this  would  differ  the  result;  but  only 
puts  presumption  of  payment  at  the  day  as  an 
emphatic  case,  a  mode  of  defeating  the  title, 
even  within  the  most  strict  notion  of  the  law. 
He  proceeds:  "No  writing  is  in  these  cases 
necessary,  which  shows  that  even  the  law  con- 
siders the  debt  as  the  principal,  and  the  land 
to  be  only  an  accident."  The  payment,  then, 
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according  to  Ld.  Hardwicke,  operates  by  way 
of  defeasance;  and  that,  too,  a  payment,  after 
the  law  day;  not  because,  as  was  supposed  at 
the  bar,  the  parties  come  together  and  agree 
that  it  shall  have  that  effect  for  the  sake  of  de- 
vesting  the  supposed  legal  fee.  That  would  be 
evading  the  Statute  of  Frauds.  It  would  be 
*conveying  an  estate  in  fee  under  an-  [*487 
other  name  agreed  by  the  parties.  A  cannot 
by  parol  sell  his  farm  to  B,  by  the  maneuver 
of  declaring  that  his  title  is  subject  to  a  de- 
feasance, even  though  B  should  agree  to  it. 
No.  The  title  to  real  property  cannot  be  de- 
vested  by  a  mere  payment  or  money,  except 
where  the  law  itself  has  first  raised  the  right 
of  defeasance.  It  does  so,  according  to  all  the 
modern  cases.  It  overrides  the  exact  law  day, 
and  gives  the  mortgagor  the  same  right  to  pay 
at  any  time  after,  until  foreclosure,  as  he  had 
at  the  day,  subject  to  the  addition  of  costs,  if 
an  ejectment  or  a  suit  in  equity  be  brought  be- 
fore the  payment.  It  must  be  admitted  that, 
by  this  doctrine,  nearly  all  the  essential  char- 
acteristics of  the  ancient  mortgage  are  sub- 
verted; that  it,  indeed,  ceases  to  be  a  mortgage, 
except  for  the  purposes  we  have  mentioned;, 
and  now,  since  the  Revised  Statutes,  even  eject- 
ment is  denied.  The  mortgagee  can  only  re- 
tain actual  possession  till  payment,  per  Savage, 
Ch.  J.,  in  Jackson,  v.  Myers,  11  Wend.,  538  p 
Van  Dyne  v.  Thayre,  14  Id.,  233,  provided 
he  has  been  voluntarily  let  into  possession. 
Van  Dyne  v.  Thayre,  19"  Wend.,  162,  and  case* 
cited.  It  has  ceased  to  be  the  vadium  mortuum, 
dead  pledge  or  mortgage.  Decisions  at  law  as 
well  as  in  equity,  have  long  viewed  it  in  the 
light  of  a  mere  pledge  of  property,  redeemable 
at  any  time  previous  to  a  judicial  foreclosure. 
They  have  proceeded  in  the  spirit  of  the  civil 
law.  which  disabled  the  borrower  to  contract 
for  the  absolute  forfeiture  of  the  property 
pledged,  on  condition  that  the  money  should 
not  be  paid  at  the  day,  for  fear  that  cruel  cred- 
itors should  take  advantage  of  the  necessity  of 
poor  debtors.  Wood,  Civ.  L.,  184;  Browne, 
Civ.  L.,  203.  The  law  day  is  postponed.  The 
clause  which  fixes  it  is,  in  effect,  stricken  out 
of  the  mortgage.  The  cases  in  respect  to  mort- 

ages  of  personal  property  were  cited  to  us; 

'rown  v.  Bement,  8  Johns.,  96;  Ackley  v. Finch, 
7  Cow.,  290;  Langdon  v.  Buett,  9  Wend.,  80; 
Ferguson  v.  Lee,  Id.,  258;  Patchinv.  Pierce,  12 
Wend.,  61;  but  they  lie  under  a  different  rule. 
I  have  been  unable  in  going  over  the  cases  to 
avoid  the  conclusion,  a  priori,  that  the  mortga- 
gor of  real  property  *has  the  same  [*488 
right  to  pay  after,  as  at  the  law  day,  subject  to 
the  qualifications  I  have  mentioned.  He  may, 
therefore,  tender  the  money;  and  I  cannot  see 
why  this  shall  not  be  followed  by  the  same  con 
sequence  as  if  it  had  been  tendered  at  the  ex- 
press day,  viz.:  the  saving  of  the  estate.  "In  all 
cases,"  says  Ld.  Coke,  "of  a  condition  for  pay- 
ment of  a  certain  sum  in  gross,  touching  lands 
or  tenements,  if  lawful  tender  be  once  refused, 
he  which  ought  to  tender  the  money  is  of  this 
quit, and  fully  discharged  forever  afterwards. " 
Co.  Litt.,  208;  Litt.,  sec.  338.  Coke  adds,  p. 
209  b:  "If  A  (the  mortgagor)  tender  the  money 
to  B  (the  mortgagee),  and  he  refuseth  it,  A 
may  enter  into  the  land,  and  the  land  is  freed 
forever  of  the  condition;  but  yet  the  debt  re- 
maineth;  and  may  be  recovered  by  action  of 
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•debt."  That  the  right  of  tender  and  the  same 
•consequence  of  refusal,  extend  beyond  the  law 
day,  was  expressly  held  by  this  court  in  Jack- 
ton,  v.  Crafts,  18  Johns.,  110.  Such  a  tender 
and  refusal, were  there  received  as  so  far  equiv- 
alent to  payment,  that  they  raised  the  lien, and 
barred  an  ejectment.  This  decision  has  several 
times  since  been  recognized  as  law,  at  least  by 
Ch.  J.  Savage.  A»tor  v.  Hoyt,  5  Wend.,  617; 
Jackson,  v.  Myers,  11  Id.,  538.  The  reason  is 
the  same,  whether  the  tender  be  made  at  or 
after  the  day.  It  is,  in  both  cases,  equally  the 
folly  of  the  mortgagee  to  refuse.  See  18  Johns., 
115,  and  books  there  cited. 

I  certainly  might  have  contented  myself  with 
merely  citing  Jackson  v.  Crafts,  as  forming  the 
law  of  this  court,  had  not  that  decision  been  i 
questioned  by  the  present  Chancellor  in  the  late 
case  of  Merritts  v.  Lambert,  M.  S. ,  which  was 
that  of  a  bill  drawing  this  very  title  in  ques- 
tion. The  Chancellor  held  that  the  tender  by 
the  present  plaintiff  did  not  devest  the  legal 
right  of  the  Co.  He  may  indeed  be  correct  in 
his  remark,  that  the  books  cited  by  Mr.  J. 
Woodworth,  who  delivered  the  opinion  in 
Jackson  v.  Crafts,  would  not  of  themselves 
warrant  the  conclusion  to  which  that  case 
came.  They  relate  to  raising  the  lien  by  a  ten- 
der at  the  day,  taking  for  granted  what,  with 
reference  to  the  learned  Chancellor,  I  think 
489*]  must  follow  from  the  *almost  unbrok- 
en current  of  modern  cases,  especially  in  this 
Slate,  that  the  law  day  is  not  now  what  it  form- 
erly was,  but  is  extended  to  all  time  interme- 
diate the  date  of  the  mortgage  and  foreclosure. 
He  adds  that  even  actual  payment  after  the 
law  day  would  not  relieve  the  estate  at  com- 
mon law,  though  he  admits  that  it  will  do  so 
now.  He  does  not  enter  into  the  reason  for  the 
distinction,  and  I  have  sought  in  vain  for  any, 
•  except  that  the  law  day  is  adjourned;  thus  let- 
ting in  the  same  force  of  the  tender  upon  the 
adjourned  day.which  formerly  could  bear  only 
on  the  point  of  time  stipulated  by  the  parties. 
If  the  injunction  stare  decisis  be  allowed  in  its 
proper  force,  it  appears  to  me  that  after  the 
course  this  court  had  taken  in  regard  to  mort- 
gages terminating  in  Runyan  v.  Mersereau,  it 
was  fully  authorized, not  to  say  bound, in  Jack- 
son  v.  Grafts,  to  assume  that  the  law  day  stood 
open  till  foreclosure.  To  have  labored  the  point 
might  have  implied  weakness  in  an  important 
practical  position,  which  the  legal  school  in 
which  Mr.  J.  Woodworth  had  been  bred,  very 
justly  deemed  fe  unsafe  to  concede.  It  could 
not  have  been  originally  wrong,  if  it  be  right  to 
say  that  the  mortgagee  shall  be  content  with 
his  money.  But  if  otherwise,  the  wrong  would 
be  much  greater  were  it  lobe  overthrown  after 
standing  for  more  than  20  years,  and  entering 
as  an  acknowledged  element  into  the  mortgage 
transactions  of  a  great  commercial  State.  Ham, 
Legal  Judgment,  4,  6. 

Tribunals  of  other  States,  we  are  admon- 
ished, hold  a  distinction  between  the  effect  of 
tender  and  payment  after  the  day.  IfiU  v.  Pey- 
ton, 8  Mass.,  659;  Maynard  v.  Hunt,  5  Pick.. 
248.  Were  this  so,  even  upon  good  reason, 
the  foreign  law  of  mortgage*  ought  cautiously 
to  be  received  against  what  has,  I  think, 
reached  the  rank  of  a  postulate  in  our  own 
jurisprudence.  But  the  point  did  not  arise  in 
IliU  v.  Payson;  and  the  obiter  dictum  relied  on 
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is  very  latitudinary.  The  court  said  that  a 
tender  would  not  entitle  to  an  ejectment, with- 
out distinguishing  between  a  tender  at  the  day 
or  after.  Maynard  v.  Hunt  is,  indeed,  to  the 
point,  but  founded  on  a  course  of  reasoning 
which  I  think  we  have  seen  cannot  be  sus- 
tained. The  case  says  *that  passing  [*49O 
the  law  day  vested  a  legal  title  in  the  mort- 
gagee; and  yet  suggests  that  payment  would 
devest  it,  because  by  accepting  the  money  the 
debt  is  discharged,  and  the  mortgagee  waives 
the  condition.  Clearly,  if  there  was  an  estate 
in  fee,  it  could  not  thus  be  devested  by  parol. 
Calling  it  payment  and  waiver  does  not  change 
the  nature  of  the  act  which,  without  writing, 
is  made  to  transfer  an  inheritable  freehold, 
contrary  to  the  Statute  of  Frauds.  Then  the 
consequence  of  a  tender  is  said  to  be  different 
because  the  debt  is  not  discharged.  The  rea- 
son is  clearly  too  broad.  The  debt  is  not  dis- 
charged even  by  a  tender  at  the  day;  yet  the 
lien  on  the  land  was  extinguished  as  long  ago 
as  Littleton's  day,  Co.  Lilt.,  209  a,  b,  sec.  338, 
of  Litt.  &  Coke's  Com. :  leaving  the  debt  due 
and  recoverable  by  action  against  the  mortga- 
gor. If,  in  Mass.,  the  law  day  be  not  post- 
poned, as  it  would  seem  from  their  cases,  then 
indeed,  neither  payment  nor  tender  afterwards 
could  avail  anything.  In  a  former  case  in  the 
same  court,  Wilde,  J.,  said  the  mortgagee's  es- 
tate and  right  to  possession  continues  until  the 
full  and  complete  performance  of  the  condition 
or  a  tender  equivalent  thereto;  thus,  at  least, 
admitting  the  doctrine  cited  from  Co.  Litt.  to 
which  he  refers.  The  short  reason  of  the  Mass, 
cases  is,  however,  I  apprehend,  that  they  have 
declined  to  consider  the  mortgage  a  chattel  in- 
terest, and  in  that  have  come  short  of  us. 
There  a  mortgage  cannot  be  assigned  without 
deed.  Mellen,  Ch.  J.,  reviews  all  their  cases 
decided  down  to  1823,  and  says  expressly  they 
have  come  short  of  the  N.  Y.  cases,  lose  v. 
Handy,  2  Greenl.,  333.  That  case  holds,  also, 
that  at  law  it  can  be  assigned  only  by  deed  in 
the  State  of  Me.  It  were  more  consistent  in 
Mass.,  to  maintain  with  the  late  Judge  Trow- 
bridge  of  that  State,  that  even  payment  after 
the  day  will  not  devest  the  legal  fee  of  the 
mortgagee.  See  his  opinion,  as  stated  by  Story, 
J.,  in  Gray  v.  Jenks,  3  Mas.,  523.  Indeed,  such 
I  take  to  be  the  plain  amount  of  Parsons  v. 
Wells,  17  Mass..  419.  The  theory,  then,  of 
Mass,  and  N.  Y.  is  diametrically  opposite. 
There  the  mortgagee  has  a  freehold,  which 
passes  only  by  deed.  Here  he  has  but  a  chattel 
interest,  defeasible  by  payment;  and  which  in- 
terest is.  indeed,  *so  clear  of  the  Slat-  [*491 
ute  of  Frauds,  that  a  deed  expressly  granting 
all  the  mortgagee'.1*  estate  in  the  land  will  not 
carry  the  interest  in  the  mortgage.  This  was 
held  in  Jafkson  v.  Rronton,  19  John*. .  325. 
Why  will  it  not  touch  that  interest?  The  court 
answer:  ''The  mortgagee  has  a  mere  chattc. 
interest,  and  the  mortgagor  is  considered  the 
proprietor  of  the  freehold."  A  deed  of  land 
will  not,  of  course,  carry  a  chattel.  This  de- 
cision was  in  the  spirit  of  Martin,  ex  detn.  We* 
ton  v.  Moielin,  decided  by  the  K.  R  .  Ld.  Mnns 
field  being  at  their  head,  2  Burr.  9G9.  97H.  979, 
which  held  that  a  devise  of  land  would  not 
carry  a  mortgage  interest,  though  a  bequest  of 
the  money  would.  We  thus  come  buck  to  the 
notion  of  a  chattel  pledge  redeemable  at  any 
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time.  Ld.  Mansfield  said  the  estate  in  the  land 
is  the  same  thing  as  the  money  due  upon  it, 
and  will  pass  by  a  will  not  executed  according 
to  the  Statute  of  Frauds.  Wilde,  J.,  repudiates 
this  doctrine  in  Parxon»  v.  Well*,  alleging  that 
Ld.  Mansfield  cited  no  authority,  and  his  re- 
marks seemed  difficult  to  reconcile  with  estab- 
lished principles  or  the  Statute  of  Frauds.  In 
this  State  we  have  always  acted  fully  up  to 
Ld.  Mansfield's  doctrines,  and  carried  them  out 
in  all  their  consequences.  It  was  again  under 
this  view  that  we  were  pressed  with  cases  de- 
cided in  respect  to  mortgages  of  personal  prop 
erty,  where  default  at  the  day  carries  an  ab 
solute  title  for  every  purpose,  at  least  in  a 
court  of  law.  Those  cases  have  been  before 
cited,  and  among  them  Patchin  v. Pierce, where- 
in several  things  are  pointed  out  showing  that 
the  law  has  raised,  in  regard  to  chattel  mort- 
gages, a  different  system,  which,  for  many 
years,  no  one  has  thought  of  applying  to  mort- 
gages of  real  property.  Upon  chattels,  the 
courts  of  law,  however  it  may  be  in  equity, 
have  let  in  the  hated  pactum  commissorium,  or 
dead  pledge  of  the  civil  law;  though  Mr.J. Nel- 
son thought  that  its  character  might  be  softened 
in  chancery.  Patchin  v.  Pierce,  12  Wend.,  62. 
63. 

But  whatever  be  the  law  of  mortgages  in 
general,  how  stand  these  defendants  when 
placed  upon  the  footing  of  their  charter?  It 
will  be  perceived  I  am  all  along  supposing  that 
they  were,  at  the  time  of  the  tender,  still  the 
492*]  holders  of  the  *premises  in  question 
under  the  purchase  of  their  agent  Tibbits;  a 
question  to  be  examined  by  and  by.  The  3d 
section  declares  that,  so  long  as  they  thus  hold, 
notwithstanding  a  decree  of  foreclosure,  the 
mortgagor  shall  have  the  right  of  redemption. 
The  argument  of  the  defendants  is:  "True, 
you  have  a  right  to  redeem;  but  that  must  de- 
pend on  our  willingness  to  receive  the  money. 
Till  that  time  the  lien  continues."  It  seems  to 
me  that  the  statement  of  such  an  argument 
would  carry  its  own  refutation,  even  under  the 
rigorous  doctrines  of  Coke.  A  right  created 
by  statute  adverse  to  the  mortgagee,  and  yet 
no  remedy  at  law,  is  as  if  statute  and  law  were 
not  identical!  A  right  to  redeem,  but  none  to 
tender  the  money!  A  statute  fixing  the  law 
day,  and  yet  a  tender  at  that  day  shall  not  take 
away  the  lien!  Suppose  the  defendants  had 
stipulated  in  terms,  under  a  statute  authorizing 
it,  that  their  debtor  might  redeem  at  any  time 
before  they  had  sold;  that  is  this  case,  and  the 
argument  need  not  be  pursued.  It  were,  in- 
deed, a  singular  law  which  should  declare  the 
right  of  payment  in  the  debtor,  but  withhold 
the  effect  of  a  tender.  A  statute  lacks  one 
essential  attribute  of  a  municipal  law,  when 
neither  by  its  own  provisions,  nor  the  system 
under  which  it  is  enacted,  any  method  is 
pointed  out  for  redressing  the  wrongs  which 
arise  from  its  infraction. 

Lastly,  did  the  premises  in  question  at  the 
time  of  the  tender  remain  in  the  hands  of  the 
defendants  unsold?  No  point  is  now  made 
that  Mr.  Tallmadge  was  not  authorized  to  affix 
the  corporate  seal  of  the  Co.  to  the  contract 
with  the  Merrills;  Ihough  il  is  slill  insisted  that 
it  wanted  mutuality,  inasmuch  as  no  author  - 
ily  was  shown  in  Wm.  T.  to  execute  for  Isaac 
Merritt.  But  it  is  now  sellled  lhal  the  com- 
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pany  would  be  bound  by  this  contract  though 
executed  only  by  ihemselves.  2  R.  S.,  69,  sec. 
8,  2d  ed.;  McCrea  v.  Purmort,  16  Wend.,  4(15, 
and  cases  cited.  Formal  difficulties  being  out 
of  the  way,  shall  this  contraclbe  deemed  a  sale 
of  Ihe  land  wilhin  Ihe  charier?  The  Merrills 
took  a  contract  from  the  Co.  to  convey  within 
a  reasonable  time  after  they  should  become 
vesled  with  the  tille.  This  qualificalion,  doubl- 
less,  had  reference  lolhe*embarrassedV*493 
stale  of  Ihe  title  as  between  Ihem  and  Tibbils, 
who,  as  their  agent,  and  it  must  be  taken  by 
their  consent,  purchased  and  took  a  deed  in 
his  own  name.  We  have  already  noticed  the 
impropriety  of  allowing  such  a  condition  of 
things  to  impede  the  plaintiff's  course  in  mak- 
ing his  lender;  while  it  had  a  very  different 
consequence  in  respect  to  the  defendants.  It 
at  leasl  pul  Ihem  lo  pursue  an  equitable  litiga- 
tion. Having  no  tille,  they  were  very  properly 
guarded  in  Iheir  conlract  with  the  Merrills. 
They  would  nol  convey,  nor  agree  lo  convey 
absolutely;  but  only  on  condition  thai  they 
could  oblain  the  title;  and  they  now  say  thai 
this  agreemenl  was  an  aclual  sale  of  Ihe  lands. 
This  they  must  make  oul  in  order  lo  cut  off 
the  plaintiff's  righl  to  recover. 

That  here  was  a  strict  sale,  cannot  be  pre- 
tended, within  either  the  legal  or  common  de- 
finilion  of  the  lerm.  Il  was  a  conlracl  lo  sell 
at  another  day,  on  conditions  yet  to  be  per- 
formed. It  is  claimed  lo  derive  ils  operalion, 
and  we  have  jusl  seen  does  operate  under  the 
8th  section  of  the  Statute  of  Frauds,  which  re- 
lates to  contracts  respecting  real  eslales.  Thai 
seclion,  I  Ihink,  ilself  draws  Ihedislinclion.as 
I  believe  il  will  be  found  lo  exisl  in  all  Ihose 
cases  where  it  is  sought  to  be  announced  by  a 
legal  accuracy  of  expression.  The  words  are, 
"every  contract  for  the  sale  of  any  lands,  etc.," 
shall  be  voted  unless  in  writing,  subscribed  by 
the  party  "by  whom  the  sale  is  to  be  made." 
In  short,  Ihis  conlracl  wilh  Ihe  Merrills  was 
for  a  sale  to  be  made;  and  that  sale  was  to  be 
made  af  ler  Ihe  Co.  had  acquired  lille.  Again ; 
Bull  v.  Price,  5  Moore  &P.,  2,  maintains  Ihe 
same  dislinclion.  The  defendanl  had  retained 
the  plaintiff  to  negotiate  a  sale  of  his  land;  and 
agreed  to  give  him  £2  per  cent,  on  Ihe  sum  he 
obtained.  A  sale  was  negolialed,  and  Ihe  mon- 
ey ready  lo  be  paid;  bul  a  delay  arose  in  con- 
sequence of  the  vendee  requiring  that  an  in- 
cumbrancer  should  join  in  a  conveyance.  In 
an  action  for  the  2  per  cent.  Tindal,  Ch.  J., 
nonsuited  the  plaintiff.  He  teid  he  thought 
the  word  "sale  "  must  be  construed  strictly;  a 
sale  consummated  and  conveyance  executed. 
On  motion  at  the  bar,  the  nonsuit  was  sus- 
tained. Il  is  proper  lo  *observe  that  [*494 
considerable  stress  was,  atlhebar.laiduponlhe 
phrase  "on  Ihe  sum  lo  be  obtained,"  as  imply- 
ing that  the  money  must  be  actually  paid,  oral 
least  lendered  lo  and  refused  by  Ihe  plainliff . 
Bul  Ihe  case  furnishes  Ld.  Ch.  J.  Tindal's 
definilion  of  a  sale  when  laken  according  lo  ils 
strict  meaning.  It  is  sometimes  used  to  de- 
note the  striking  down  of  land  at  auction, 
though  Ihe  lime  for  executing  a  deed  may  be 
suspended,  as  in  case  of  sheriff's  sales  of  land 
subject  to  redemption,  a  sale  of  land  under  un- 
der a  power  conlained  in  a  mortgage,  or  by 
the  Comptroller  for. taxes.  These,  and  I  don't 
know  bul  some  other  like  cases,  were  men- 
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tioned  in  argument;  but  would  hardly  furnish 
out  a  meaning  for  private  transactions  in  real 
estate.  Johnson,  in  his  dictionary,  gives  as  a 
secondary  meaning  of  the  word,  "a  public  and 
proclaimed  exposition  of  goods  to  the  market; 
auction."  The  operative  words  in  a  deed  of 
bargain  and  sale,  such  as  would  have  satisfied 
the  covenant  in  question,  and  which  is  our 
ordinary  method  of  passing  title,  are — have 
granted,  bargained,  sold,  etc.,  and  by  these 
presents  do  grant,  bargain,  sell,  etc.  3  Wood, 
Conv.,  42.  Long  says  a  sale  is  a  transferring  of 
property  from  one  person  to  another.  He  says 
it  is  founded  on  a  valuable  consideration,  by 
which  the  party  who  disposes  of  his  lands  or 
goods  is  induced,  etc.  Long,  Sales,  1.  In  short, 
a  sale  passes  the  property,  and  is  called  a  con- 
tract executed;  it  operates  in  rem,  conferring  a 
right  to  take  possession  or  bring  ejectment  or 
trover.  A  contract  to  sell,  such  as  the  one  be 
fore  us.  is  executory,  and  operates  inpersonam 
only.  Though  one  has  agreed  to  sell  his  farm 
unconditionally,  it  must  still  in  legal  propriety 
be  considered  as  unsold.  The  agreement  creates 
but  jut  ad  rem  ;  a  sale,  to  be  complete,  must 
carry  the  ;'««  in  re.  The  former  is  a  step  to- 
wards the  act  of  sale;  the  latter  is  the  act  itself; 
Here  the  ju«  in  re  all  along  continued  in  the 
Co.  The  Merritts  might  refuse  to  accept  the 
deed  of  sale  ;  and  the  Chancellor  in  his  discre- 
tion might  have  refused  to  decree  a  sale,  on 
the  ground  that  a  cloud  rested  on  the  Co.'s 
title. 

Something,  too,  upon  this  point,  it  appears  to 
me.  may  be  collected  from  the  context  of  the 
495*J  section  which  confers  the  *right  of  re- 
demption. This  declares  that  fhe  Co.  shall  sell 
and  dispose  of  land  purchased  by  them  within 
five  years  after  it  acquires  the  same  ;  and  shall 
not  be  capable  of  holding  the  same  after  that 
time.  If  they  do  so  hold,  the  land  shall  become 
forfeited  to  the  government.  Can  there  be  a 
doubt  that  these  phrases  contemplate  complete 
acts  of  acquisition,  disposition  and  forfeit- 
ure? They  relate  to  the  whole  estate,  legal  and 
equitable.  Can  it  be  that  the  act  of  parting 
with  but  a  portion  of  the  estate  will  satisfy  this 
provision  ?  The  Merritts,  admitting  them  to 
have  taken  possession  and  inclosed  the  laud, 
acquired  but  an  estate  at  will.  The  Co.  were 
their  landlords,  holding  the  fee.  and  at  least, 
on  the  Merrills'  refusing  to  perform  by  ac- 
cepting a  deed  of  bargain  and  sale  and  execut- 
ing a  mortgage  security,  might  turn  them  out 
of  possession  by  an  ejectment.  IK  this  the  kind 
of  disposition  which  shall  work  the  conse- 
quences of  cutting  oft*  the  right  of  redemption, 
and  avoiding  forfeiture  ?  When  shall  the  Co. 
be  said  to  acquire  the  property  in  land?  When 
the  deed  of  conveyance  is  delivered.  When 
do  they  ceasa  to  hold  by  selling  and  disposing? 
When  they  have  delivered  the  deed  of  convey- 
ance. If  they  may  hold  on  to  a  -iimll  part  of  the 
estate,  they  may  also  to  a  larger.  The  construc- 
tion contended  for  by  the  Co.  would  enable 
them  to  evade  both  redemption  and  forfeit- 
ure, still  retaining  unsold,  the  substantial  in- 
terest in  the  land. 

Is  it  then  permissible  to  leave  the  primary, 
legal  and  moat  common  meaning  of  the  word 
"sale,"  and  resort  to  secondary,  accidental  or 
constructive  meaning?  I  am  aware  that  we 
are  here  again  brought  to  encounter  the  opin 
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ion  of  the  learned  Chancellor  in  Merritts  v.  Lam- 
bert. He  thinks,  that  after  the  creation  of  a 
right  to  a  future  specific  performance,  the  prop- 
erty is  no  longer  to  be  considered  unsold.  If 
this  be  so,  it  must  depend  on  the  rule  peculiar 
to  his  court,  that  what  ought  to  be  done  shall 
be  taken  as  done.  I  admit  this  is  a  rule  very 
healthful  in  overreaching  those  who  buy,  or 
come  in  under  the  covenantor,  with  notice. 
But  it  is  after  all  no  more  than  a  fiction,  and 
should  never  be  strained  to  the  working  of  in- 
justice. The  utmost  amount  of  the  argument 
is,  that  the  word  "sale"  has  in  chancery  a  con- 
structive *meaning,  comprehending  a  [*49ft 
class  of  contracts  not  known  to  the  law;  that, 
for  certain  purposes,  it  considers  a  contract 
executed  which  is  not  so,  and  we  are  required 
to  construe  a  word  used  by  a  statute  in  the 
same  broad  sense;  in  short,  to  adopt  the  equi- 
table,not  the  legal  meaning  of  the  word.  Aside 
from  objections  arising  a  priori  to  such  a  test 
of  statute  meaning,  I  think  it  will  be  found 
that  all  the  cases,  so  far  as  they  have  spoken, 
are  against  it.  I  will  mention  one  which  seema 
to  be  in  point.  The  Statute  1  R.  L.,  1813.  p. 
74,  sec.  4.  provided  that  where  A  was  seized 
or  possessed  of  land  in  trust  for  B,  the  land 
might  be  sold  on  execution  against  B ;  and 
Chancellor  Kent  held  that  the  statute  did  not 
extend  to  such  constructive  trusts  as  a  court  of 
equity  raises  in  favor  of  a  covenantee  under  a 
contract  to  sell.  His  words  are,  that  to  war- 
rant an  execution  against  such  land,  "there 
must  be  either  a  real  estate,  or  an  interest 
known  or  recognized,  at  law."  Bogart  v.  Per- 
ry, 1  Johns.  Ch.,  52,  56.  Yet,  in  equity,  here 
was  a  seisin  in  trust  for  the  execution  debtor. 
"Equity,"  says  Sugden,  "looks  upon  things 
agreed  to  be  done,  as  actually  performed;  con- 
sequently, when  a  contract  is  made  for  the  sale 
of  an  estate,  equity  considers  the  vendor  as  a 
trustee  for  the  purchaser."  Sugd.  Vend.,  211, 
Brookfield  ed.,  1836.  It  is  remarkable,  that 
here  again  we  have  the  real  nature  of  the  con- 
tract in  question  stated,  "a  contract  for  the 
sale  of  an  estate"  [at  law],  which  equity,  by  a 
process  of  reasoning,  extremely  artificial,  con- 
siders actually  consummated — a  sale  made.  Is 
it  safe  to  say  the  Legislature  meant  the  latter? 
If  asked,  would  they  say  so?  It  would  be  haz- 
arding little  to  answer  that  nine  tenths  of  the 
Legislature  bad  never  heard  of  the  distinction. 
But  if  the  distinction  were  to  avail,  how  far 
shall  it  be  carried?  In  fictions  juri*  temper 
aquitas  exittit.  The  title  of  the  plaintiff  was 
paramount  to  that  of  the  Merritts.  They  could 
not  enforce  their  contract  against  the  defend- 
ants, till  the  latter  had  acquired  the  legal  title. 
Before  they  did  so  as  between  them  and  the 
heirs  of  Tibbits,  the  tender  was  made.  They 
had  clearly  no  right  to  file  their  bill  against 
the  Co.  at  the  time  of  the  tender;  and  even 
when  the  proper  time  'arrived,  what  [*4J)7 
would  the  Chancellor  decree?  Not  that  they 
had  sold,  but  that  they  should  sell  by  a  deed 
of  bargain  and  sale,  to  be  approved  by  the 
master.  The  very  reason  of  coming  to  chan- 
cery is.  that  the  covenantor  refuses  to  sell  ac- 
cording to  his  contract.  If  he  is  there  found 
to  have  already  sold  to  the  complainant,  the 
bill  will  IK-  dismissed.  We  are  called  on  to  ap- 
ply th«  doctrine  of  fictitious  relation,  which  is 
never  received  to  overreach  intervening  rights. 
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At  any  rate,  shall  we  carry  it  so  far  as  to  say 
that  a  covenant  by  A  to  sell  B's  farm  when  A 
gets  a  title,  shall  be  considered  a  sale?  I  can- 
not see,  however,  that  we  are  at  all  called  on 
for  secondary,  remote  or  constructive  mean 
ings.  I  am  sure  the  Legislature  could  not 
have  understood  itself  as  sweeping  over  the 
whole  field  of  executory  and  executed  con- 
tracts, especially  when  providing  indulgences 
to  avoid  the  forfeiture  of  the  mortgagor's  prop- 
erty, and  declaring,  as  they  have,  that  the  Act 
shall  be  construed  benignly  and  favorably  to 
effect  its  ends  and  purposes.  Would  not  such 
a  construction  rather  operate  as  a  snare  to 
mortgagors?  If  there  be  a  doubt  on  the  ques- 
tion, I  think  it  should  be  turned  against  the 
forfeiture  of  estates  —  against  the  encroach- 
ments of  mortgagees.  I  wish  not  to  be  under- 
stood as  speaking  censoriously;  but  such,  I 
think,  has  been  the  spirit  of  our  adjudications 
— such  was  that  of  the  Roman  law. 

It  would  be  arrogant  to  say,  after  the  decis- 
ion of  His  Honor,  the  Chancellor,  that  I  feel 
no  doubt  on  any  of  the  points  raised  in  this 
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cause.  I  will  say,  however,  that  aside  from 
his  decision,  I  have  found  no  serious  difficulty 
in  concluding  that  the  verdict  at  the  circuit 
must  be  sustained. 

The  Chief  Justice  concurred  in  the  con- 
clusion. 

Mr.  Justice  Bronson  dissented. 
New  trial  denied. 

Affirmed— 26  Wend.,  541. 

Sale  of  lamia—Term  does  not  contemplate  executory 
contract.  Cited  in— 3  Hill,  378  ;  7  Hill,  257 :  4  Edw., 
703. 

Mortgage— Extinguishment  of,  by  payment  or  tend- 
er. 

Disapproved— 21  N.  Y,,  352.  354. 

Commented  on— 12  How.  Pr.,  426 ;  3  Am.  Rep.,  262 
(34  N.  J.  L.,  504). 

Explained-54  N.  Y..  618 ;  23  Barb.,  493. 

Cited  in-5  Hill,  276 ;  6  Hill,  68 ;  2  Denio,  346 ;  21  N. 
Y.,  350,  351,  £53,  356, 359,  370, 373 ;  53  N.  Y.,  227  (13  Am. 
Rep.,  571) :  7  Hun,  524 ;  3  Barb..  349 ;  66  Barb.,  238  ;  5 
Abb.  Pr.,  369  :  69  Mo.,  399. 

Mortgage— Respective  title  of  mortgagor  and  mort- 
gagee. Cited  in— 3  Barb.,  312;  36  Cal.,  56;  13  Mich., 
394 
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499*]        *BANK  OF  SALINA 

v. 
BABCOCK  ET  AL. 

Negotiable  Paper — Bank— Cancellation  of  Notes. 

Where  a  bank  receives  and  discounts  negotiable 
paper,  places  the  proceeds  to  the  credit  of  the 
holder,  and  charees  over  against  him  and  cancels 
other  notes  upon  which  are  responsible  parties  but 
which  are  overdue  and  lie  under  protest,  such  can- 
cellation is  equivalent  to  paying  value  at  the  time, 
and  precludes  all  defense  existing  as  between  the 
original  parties. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Onondaga  Circuit  in  Apr.,  1838,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judge*. 

The  suit  was  brought  against  the  maker  and 
iii'lu I-M T-  of  a  promissory  note  for  $1,500,  at 
90  days,  dated  Mar.  7,  1837.  drawn  by  H.  S. 
Gilbert,  payable  to  L.  Babcock,  and  indorsed 
by  the  latter  and  two  mercantile  firms,  viz.: 
Trowbridge  &  Grant  and  J.  &  H.  Paddock. 
The  note  was  discounted  by  the  Bank  of  Sa- 
lina,  Mar.  15,  1837,  and  the  proceeds  placed  to 
the  credit  of  Trowbridge  &  Grant,  on  the 
hooks  of  the  Bank,  with  whom  that  firm  had 
extensive  dealings.  On  the  next  day  three 
5OO*]  notes  drawn  *by  Trowbridge  &  Grant, 
amounting  together  to  upwards  of  $2.000, 
which  were  overdue  and  laid  in  the  Bank  un- 
der protest,  were  charged  to  the  account  of 
Trowbridge  &  Grant  and  the  notes  canceled; 
upon  two  of  which,  amounting  to  $1,420,  there 
wan  a  responsible  indorser.  It  was  proved 
that  the  course  of  business  at  the  Bank  of  Sa- 
lina  with  such  of  their  customers  as  had  large 
dealings  with  the  Bank  and  resided  at  a  dis- 
tance, as  was  the  case  with  Trowbridge  & 
Grant,  was  to  discount  notes  from  time  to  time 
as  they  were  received  and  to  credit  the  proceeds 
on  the  books,  and  whenever  a  credit  stood 
upon  the  books  sufficient  to  pay  such  notes  as 
had  come  to  maturity,  to  charge  the  notes, 
cancel  them  and  send  them  home.  On  the  part 
of  the  maker  and  payee  of  the  note  it  was 
proved  that  there  bad  been  a  misappropriation 
of  the  note;  that  it  had  been  made  and  intend 
ed  by  them  that  it  should  have  been  discounted 
for  the  benefit  of  the  payee;  and  they  insisted 
that  the  Bank  of  Salina,  not  having  made  any 
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advances  upon  or  given  any  actual  value  for 
the  note,  but  having  received  it  and  appropri- 
ated it  to  the  payment  of  antecedent  debts, 
were  not  entitled  to  recover  against  the  maker 
and  payee.  The  judge  among  other  things 
charged  the  jury,  that  the  acceptance  of  the 
note  in  question  by  the  plaintiffs  would  not 
discharge  the  parties  to  the  previous  notes  from 
their  liability,  and  the  jury  accordingly  found 
a  verdict  for  the  defendants.  The  plaintiffs 
ask  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  W.  Duer,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  There  is  no 
question  in  the  case  but  that  the  plaintiffs  re- 
ceived and  discounted  the  note  in  good  faith, 
and  the  only  pretense  of  objection  to  the  re- 
covery was,  that  no  value  had  been  given,  and 
hence  the  defendant,  Babcock,  should  be  at 
liberty  to  set  up  the  diversion  of  the  paper. 
This  seems  to  have  been  the  view  of  the  learned 
judge  at  the  circuit,  though  the  charge  is  some- 
what obscure.  The  answer  to  the  objection, 
however,  is,  *that  the  proceeds  of  the  [*50 1 
note  were  placed  to  the  credit  of  Trowbridge 
&  Grant,  for  whom  it  was  discounted;  and 
were  drawn  out — not,  I  admit,  by  checking 
for  the  money,  but  by  the  cancellation  of  se- 
curities held  by  the  plaintiffs,  which  was  the 
same  thing,  in  legal  effect. 

The  court  ought  not  to  speculate  about  the 
probability  of  reviving  these  canceled  securi- 
ties, in  case  the  paper  upon  the  strength  of 
which  they  were  canceled  should  turn  out  to 
I  be  unavailable;  much  less  ought  we  to  go  iuto 
a  calculation  of  the  chances  of  revival  as  the 
I  ground  of  defeating  the  substituted  security. 
It  is  enough  that  the  plaintiff*,  in  good  faith, 
charged  over  and  canceled  them  according  to 
usage,  and  held  them  merely  to  be  sent  home. 
This  is  parting  with  value  in  the  strictest  sense 
'  of  the  term.     The  plaintiffs  had  a  right  to  give 
!  up  the  old  securities  upon  the  faith  of  the  new 
i  paper,  and  they  have  (lone  an  act  that  is  equiv- 
'  alent.  and  so  intended.     What  if  the  old  debt 
might  -till  remain,  which  seems  to  have  been 
'  the  idea  of  the  judge  at  the  circuit?    The  sccu- 
!  rities  which  were  held  beyond  the  responsibility 
|  of  the  debtor  himself  were  destroyed.  Regard - 
I  ing  the  usage  of  the  Bank  in  keeping  it  -  ac- 
74 


501 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1SJ9 


counts  with  its  customers,  as  detailed  by  the 
cashier,  we  may  safely  say, that  any  alteration 
of  the  state  of  them  to  the  prejudice  of  the  in- 
stitution, by  reason  of  the  discount  of  new  pa- 
per, should  be  deemed  a  parting  with  value 
therefor,  within  the  meaning  of  the  rule  of  law. 
It  was  urged  on  the  argument,  that  there  was 
no  evidence  that  these  securities  were  canceled 
in  consequence  of  the  receipt  of  the  note  in 
question;  but  this  is  most  obvious.as  well  from 
the  course  of  dealing  as  the  testimony  of  the 
cashier. 

New  trial  granted. 

Cited  in-24  Wend..  116;  1  Hill,  515;  6  Hill.  98;  5 
Denio.  337  ;  H.  &  D.,  370 ;  2  Sandf .  Ch.,  170  :  12  N.  Y., 
555 ;  25  N.  Y..  149 :  31  N.  Y.,  114  ;  37  N.  Y.,  442  ;  76  N. 
Y.,  528 ;  81  N.  Y..  223 ;  37  Am.  Rep.,  496 :  2  Barb.,  566 ; 
4  Barb.,  310;  6  Barb..  447  ;  12  Barb.,  21 ;  18  Barb.,  192; 
24  Barb.,  564;  31  Barb.,  190;  33  Barb.,  626:  43  Barb., 
392  ;  47  Barb.,  163 ;  45  How.  Pr.,  497:  59  How.  Pr.,  296; 
3  Sandf.,  224  ;  4  Duer,  377 ;  8  Bos.,  527 ;  36  Super.,  279; 
2  Hilt.,  89  ;  16  Pet.,  17 :  20  How.  U.  S.,  371;  2  McLean, 
592 ;  1  Woods,  534  ;  36  111.,  493 ;  97  Pa.  St.,  163 ;  40  Am. 
Dec.,  393;  41  Am.  Dec.,  73  (6  Ala.,  644) ;  41  Am.  Dec., 
686  (1  Doug.  [Mich.]  416) ;  44  Am.  Dec.,  695  (3  Gilm., 
235) ;  50  Am.  Dec-..  724  (3  Cush.,  166) :  9  Am.  Rep.,  557 
(29  Wis.,  218);  31  Am.  Rep.,  773  (13  W.  Va.,  429). 


5O2*J         *GRIFFITH  ET  AL. 
REED  &  DIXSON. 

Bitt  of  Exchange  Imports  Debt  Due  from  Drawee 
to  Drawer — Acceptance  and  Payment — Effect 
— Bill  Ceases  to  be  Obligatory — Presumption  of 
Funds  may  be  Rebutted — Accommodation — Ac- 
tion on  Implied  Obligation — Surety — Extent  of 
Obligation  of. 

A  bill  of  exchange  imports  that  a  debt  is  due  from 
the  drawee  to  the  drawer,  which  is  assigned  to  the 
payee  of  the  bill ;  and  if  the  drawee  accepts  it,  is  an 
acknowledgment  on  his  part  that  he  has  funds  of 
the  drawer  in  his  bands  to  the  amount  of  the  bill. 
When  the  bill  is  paid  and  taken  up  by  the  drawee,  it 
ceases  to  be  obligatory  upon  any  of  the  parties. 

The  presumption  that  the  drawer  has  funds  in  the 
hands  of  the  drawee,  may  be  rebutted ;  the  drawee 
may  show  that  he  accepted  and  paid  the  bill  for  the 
accommodation  of  the  drawer,  and  then,  in  the  ab- 
sence of  any  express  stipulation,  the  law  will  imply 
an  undertaking  on  the  part  of  the  drawer  to  indem- 
nify the  acceptor,  who,  on  this  implied  obligation, 
may  have  an  action  against  the  drawer,  but  not  on 
the  bill  itself. 

Where  a  bill  is  drawn  by  one  person  upon  another, 
and  a  third  party  subscribes  his  name  under  that  of 
the  drawer,  adding  the  word  "surety"  to  his  sig- 
nature, the  undertaking  of  such  third  party  is  with 
the  payee  or  subsequent  holder,  that  the  bill  shall 
be  accepted  and  paid ;  but  he  incurs  no  obligation 
whatever,  either  express  or  implied,  to  the  drawees. 

Citation*— 13  Johns.,  174;  17  Johns..  384 : 10  Wend., 
162 ;  13  Wend.,  375,  401 ;  16  Johns.,  152 ;  6  Wend.,  610 ; 
8  Wend.,  194  ;  3  Johns.  Cas.,  5 ;  1  Wils.,  185 ;  3  T.  R., 
182 ;  3  Camp.  101 :  2  Wh.  385 ;  Chit.  Bills,  Phila.  ed. 
1826,  1,  4.  38,  40, 182,  344.  4lO;  2  Stark.  Ev..  275,  276,  302; 
2  Wils..  13,  346 :  7  Pet.,  113 ;  5  Taunt.,  192. 

MOTION  to  set  aside  report  of  referees.  The 
declaration  contained  the  common  money 
counts.  The  suit  was  commenced  by  declara- 
tion, which  was  served  on  the  defendant,  Reed, 
only.  The  plaintiffs  are  commission  merchants 
in  the  City  of  N.  Y.  The  defendant,  Dixson,  in 
the  fall  of  1835  and  the  year  following.resided 
at  Richmond,  Ontario  Co.,  and  was  largely  en- 
gaged in  manufacturing  flour,  which  was  sent 
to,  and  sold  by  ihe  plaintiffs,  in  N.  Y.  From 
time  to  time  Dixson  drtw  bills  on  the  plaintiffs 
to  a  large  amount,  •nhuh  the  plaintifls.asthey 
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alleged, paid  and  took  up,  without  having  funds 
belonging  to  Dixson  in  their  hands.  On  sev- 
eral of  the  bills  Reed  was  a  joint  drawer  with 
Dixson  as  his  surety.  There  were  other  bills 
drawn  by  Dixson,  with  other  individuals  a& 
his  sureties,  against  whom  also  actions  were 
brought.  In  this  case,  the  plaintiffs  gave  in 
evidence  two  bills,  both  substantially  alike, 
though  of  different  dates,  one  of  which  was  as 
follows:  "W.  Richmond,  25th  April,  1836. 
$2,000.  Three  months  after  date,  please  to  pay 
to  the  order  of  H.  K.  Sanger,  Esq.,  cashier, 
two  thousand  dollars, for  value  rec'd.and  charge 
to  ac.  of  your  ob't  serv't.  (Signed)  John  Dix- 
son. John  F.  Reed,  surety.  To  Messrs.  E.  & 
J.  Griffith  &  Co., Com.  Merchants,*New[*5O3 
York."  Sanger,  the  payee  of  the  bills,  was  the 
cashier  of  tJie  Utica  Branch  Bank,  at  Canan- 
daigua.  The  drafts,  on  the  day  they  respect- 
ively bear  date,  were  discounted  by  the  Branch 
Bank,  for  the  account  of  Dixson,  and  the  pro- 
ceeds paid  to  him. 

As  the  drafts  were  from  time  to  time  paid, the 
plaintiffs  charged  them  in  their  books  to  Dix- 
son. On  the  part  of  the  defendant,  Reed,  it  was 
insisted  that  the  proceeds  of  3,224  barrels  of 
flour.amounting  to  $21, 388.16,which  the  plaint- 
iffs had  received  and  sold,  were  applicable  to 
the  payment  of  these  drafts.  This  would  satis- 
fy all  the  drafts  signed  by  the  sureties  of  Dix- 
son. The  plaintiffs  insisted  that  the  proceeds 
of  the  flour  in  question  belonged  to  and  had 
been  paid  over  to  the  house  of  H.  &  D.  Griffith 
&  Co.  of  Rochester.  On  this  and  other  contro- 
verted questions  of  fact,  it  is  unnecessary  to  set 
forth  the  evidence.  If  the  facts  were  as  the 
plaintiffs  alleged,  the  defendant,  Reed,  still  in- 
sisted that,  having  signed  as  a  surety  for  Dix- 
son, he  was  not  liable  in  this  action.  The  ref- 
erees thought  otherwise,  and  reported  in  favor 
of  the  plaintiffs. 

Mr.  A.  Worden,  for  defendant. 

Mr.  O.  Hastings  and  M.  T.  Reynolds, 
for  plaintiffs. 

By  the  Court,  Bronson,  J.  If  we  assume 
that  the  plaintiffs  are  right  on  all  the  contro- 
verted questions  of  fact  in  the  case,  they  must 
still  fail  in  their  action.  If  they  were  in  truth 
accommodation  acceptors  and  had  no  funds 
applicable  to  the' payment  of  these  bills,  their 
remedy  is  against  Dixson,  the  principal,  for 
whose  accommodation  they  accepted;  and  not 
against  Reed,  the  surety. 

As  an  original  question,  it  would,  perhaps, 
be  well  that  a  man  should  never  be  allowed  to 
become  a  party  to  commercial  paper  as  a  surety 
—or  rather,  that  his  character  of  surety  should 
be  wholly  disregarded.  But  it  is  quite  too  late 
to  agitate  that '  question  in  this  State.  It  has 
been  long  settled  that  a  man  may  become  a 
party  to  a  promissory  note  or  bill  of  exchange 
as  a  surety,  and  that  he  is  entitled  to  all  the 
privileges  applicable  to  that  character,  as  fully 
as  *though  he  were  surety  in  a  differ  [*5O4 
ent  form  of  contract.  Pain  v.  Packard,  13 
Johns.,  174;  King  v.  Baldwin,  17 /d, 384;  Man- 
chester Iron  Co.  v.  8weetiny,lQ  Wend.,  162;  Huff- 
man v.  Hulbert,  13  Id.,  375;  Harris  v.  Warner, 
Id.,  401.  These  remarks  do  not  apply  to  an  in- 
dorser;  for  though  he  is  in  the  nature  of  a  sure- 
ty, he  is  not  for  all  purposes  entitled  to  that 
character.  Trimble  v.  Thvrne,  16  Johns. ,  152; 
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Bearddey  v.  Warner,  6  Wend.,  610;  8.  C.,  in 
error,  8  Id. ,  194.  When  it  does  not  appear  on 
the  f  aqe  of  the  paper  that  the  party  is  a  surety, 
notice  of  the  character  in  which  he  contracted 
must, of  course,  be  brought  home  to  the  holder 
before  he  can  be  affected  by  it.  In  this  case 
the  character  in  which  Reed  contracted  ap- 
peared on  the  face  of  the  bill,  and  every  one 
into  whose  hands  it  came  was  bound  to  know 
that  Dixson  was  the  principal,  and  Reed  his 
surety. 

Although  the  relation  of  principal  and  sure- 
ty between  the  joint  drawers  could  not  affect 
the  ordinary  rights  and  remedies  of  the  holder 
yet,  under  certain  circumstances,  the  surety 
might  be  discharged,  although  the  principal 
should  remain  liable.  If,  for  example"  the  bill 
had  been  protested  for  non-payment,  the  hold- 
er could  not  safely  treat  with  Dixson  in  any 
way  which  should  prejudice  Reed;  and  if  the 
holder,  after  a  request  to  enforce  his  remedy 
against  the  principal  while  he  was  able  to  pay, 
should  neglect  to  do  so  until  he  became  insolv- 
ent, the  surety  would  be  discharged.  This 
doctrine  will  be  found  in  the  cases  already 
cited. 

To  understand  the  effect  which  the  relation 
of  principal  and  surety  between  the  drawers 
will  have  upon  the  acceptors,  it  will  be  proper 
to  consider  very  briefly  the  nature  and  office 
of  a  bill  of  exchange. 

A  bill  of  exchange  imports  that  a  debt  is  due 
from  the  drawee  to  the  drawer,  which  is  as- 
signed to  the  payee  of  the  bill;  and  if  the 
drawee  accepts,  it  is  an  acknowledgment  on 
his  part  that  he  has  funds  of  the  drawer  in  his 
hands  to  the  amount  of  the  bill.  The  presump- 
tion of  funds  in  the  hands  of  the  acceptor  is 
conclusive  as  between  him  and  every  bonafide 
holder  of  the  paper;  and  it  is  so  strong  in  favor 
5O5*]  of  the  *drawer,  that  when  the  bill  is 
payable  to  his  own  order,  he  may,  like  any 
other  holder,  maintain  an  action  on  the  bill 
against  the  acceptor.  The  undertaking  of  the 
drawer  is,  that  the  bill  shall  be  accepted  and 
paid  by  the  drawee,  and  on  acceptance  his 
-undertaking  becomes  collateral  to  that  of  the 
acceptor,  who  is  then  regarded  as  the  principal 
debtor.  The  primary  resort  for  payment  is  to 
the  acceptor,  and  it  is  only  on  his  default  and 
after  due  notice  to  the  drawer,  that  the  latter 
becomes  liable  to  pay  the  holder.  When  the 
bill  is  paid  and  taken  up  by  the  drawee,  it 
ceases  to  be  obligatory  upon  any  of  the  par- 
ties; it  baa  performed  Its  office,  and  is  no  bet- 
ter than  a  piece  of  blank  paper,  except  as  the 
memorial  of  a  part  transaction.  These  princi- 
ples are  so  nearly  elementary,  that  I  shall  only 
refer  to  a  few  cases.  Qruger  v.  Arnutrong,  8 
Johns.  Caa..  5;  Simmond*  v.  Purmenltr,  1 
Wila..  185;  Vere  v.  Lewu.  8  T.  R,  182;  Thomp- 
*on  v.  Morgan,  8  Camp. ,  101 ;  Rnyborg  v.  fVy • 
ton.  2  Wh..  885;  Chit.  Bills,  Phila.  ed..  1886, 
1,  182;  2  Stark.  Ev..  802.  275. 

The  presumption  that  the  drawer  has  funds 
in  the  hand)*  of  the  acceptor  may  be  rebutted. 
The  drawee  may  show  that  lie  accepted  and 
paid  the  bill  for  the  accommodation  of  the 
drawer;  and  then,  in  the  absence  of  any  ex- 
press stipulation,  the  law  will  imply  an  under- 
taking on  the  part  of  the  drawer  to  indemnify 
the  acceptor.  On  this  implied  obligation  the 
acceptor  may  have  an  action  against  the  draw- 
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er,  but  not  on  the  bill  itself.  Young  v.  Hockley, 
3  Wils.,  346;  ChiUon  v.  Whiffen,  Id.,  13;  Chit. 
Bills,  344,  410;  Chit.,  Jr.,  Bills,  38,  40;  2  Stark. 
Ev. ,  276.  As  between  the  drawer  and  the  draw- 
ee, the  bill  is  a  mere  request  or  direction  to  pay 
money;  it  never  speaks,  as  it  does  between 
other  parties,  the  language  of  contract,  or  im- 
ports any  obligation.  When  the  acceptor  sues 
whether  he  declares  specially  on  the  implied 
promise  to  indemnify,  or  generally  for  money 
paid,  the  bill  itself  is  not  the  foundation  of  the 
action;  it  is  but  an  item  of  evidence.  So  if  one 
man  lead  his  own  note  to  another,  and  is  after- 
wards obliged  to  pay  and  take  it  up,  the  law 
will  imply  a  promise  on  the  part  of  the  borrow- 
er to  indemnify  the  maker;  but  surely,  the 
maker  *could  not  sue  the  borrower  on  [*5OB 
the  note  itself.  The  thing  is  preposterous.  It 
would  be  no  less  absurd  to  suppose  that  an  ac- 
commodation acceptor  can  maintain  an  action 
against  the  drawer  on  the  bill  itself.  When  a 
note  is  paid  by  the  maker,  or  a  bill  by  the  ac- 
ceptor, its  vitality  is  gone.  It  ceases  to  be  a 
binding  contract  upon  anyone. 

In  the  case  at  bar,  the  plaintiffs  have  not 
thought  of  suing  on  the  bill.  They  go  on  an 
implied  assumpsit  to  refund  the  mo'ney,  which 
they  say  springs  out  of  the  fact  that  they  paid 
the  bill  without  having  funds  of  the  drawers  in 
their  hands. 

This  brings  us  to  an  insuperable  difficulty  in 
the  way  of  maintaining  this  action.  Reed  is  a 
surety,  and  the  plaintiffs  seek  to  charge  him. 
not  on  the  contract  which  he  made,  but  on  one 
which  they  say  may  be  implied  by  law.  No 
case  was  mentioned  on  the  argument,  nor  do  I 
know  of  any,  where  the  law  will  imply  a  prom- 
ise or  obligation  against  a  surety.  He  is  bound 
by  his  express  contract,  and  by  that  only.  Had 
the  bill  been  protested  for  non-payment,  the 
payee  or  other  holder  could  treat  him  as  one 
of  the  joint  drawers,  and  have  a  remedy  on 
the  bill  itself.  His  undertaking  was,  as  we 
have  already  seen,  that  the  bill  should  be  ac- 
cepted and  paid.  That  was  his  contract,  and 
he  was  bound  by  it.  But  he  made  no  agree- 
ment whatever  with  the  drawees  of  the  bill. 
See  DouglaM  v.  Reynolds,  7  Pet.,  118. 

If  this  seems  a  narrow  view  of  the  question, 
let  us  see  what  was  the  fair  import  of  the  trans- 
action. And  first,  what  was  the  language  of 
the  bill  to  those  who  took  it?  The  payee  and 
every  other  holder,  on  observing  that  Reed 
was  a  surety,  would  at  once  rend  the  bill  thus: 
Dixson  is  the  principal;  it  is  a  debt  due  to  him 
that  the  bill  purports  to  transfer;  it  is  Dixson. 
and  he  alone,  that  has  dealings  with  the  draw- 
ees. But,  for  the  purpose  of  inducing  us  to 
discount  and  advance  money  on  the  bill.  Reed 
has  become  the  surety  of  Dixson.  and  both 
agree  that  the  bill  shall  be  accepted  and  pnid 
by  the  drawee*.  If  not  paid,  we  shall  have  a 
remedy  against  both;  but  we  must  take  care 
not  to  have  any  negotiations  with  the  principal 
which  may  prejudice  th«  surety. 

*And  here  I  inny  remark  that  Reed,  f*ftO7 
as  well  as  everyone  else,  had  a  right  to  suppose 
that  Dixon  had  funds  in  the  hands  of  the 
drawee*. 

What  was  the  language  of  the  bill  to  the 
drawees  when  it  was  presented  to  them?  They 
could  not  hut  read  it  thus:  Dixson  is  theprln 
cipal;  he  draws  on  us  and  Reed  has  lent  hi* 
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name  as  a  surety.  Dixson  agreed  with  the 
holder  that  we  should  accept  and  pay,  and 
Reed  was  a  surety  for  the  performance  of  that 
contract;  he  became  such  surety  for  the  pur- 
pose of  inducing  the  payee  to  discount  the  bill 
and  advance  the  money  to  Dixson.  The  bill 
is  not  drawn  on  the  funds  of  D.  &  R.,  but  on 
the  funds  of  D.,  the  principal.  If  we  pay  the 
bill,  we  must  charge  the  money  to  his  account. 
If  he  has  no  funds  with  us, and  does  not  provide 
them,  we  must  look  to  him  on  the  implied  un 
dertaking  to  refund  the  money.  Now,  this  is 
precisely  the  way  in  which  the  plaintiffs  did 
read  and  reason  upon  this  bill.  They  had  deal- 
ings with  Dixson — they  understood  that  the 
bill  was  drawn  on  his  account,  and  to  him  they 
charged  the  money.  They  judged  rightly  in 
doing  so.  The  afterthought  of  bringing  this 
action  was,  to  say  the  least  of  it,  a  mistake. 

I  have  noticed  the  two  facts  that  Dixson  had 
dealings  with  the  plaintiffs,  and  that  they 
charged  the  money  to  his  account,  for  the  pur- 
pose of  showing  that  they  have  not  been  mis- 
led. They  did  not  pay  the  bill  under  any  im- 
pression that  they  could  resort  to  Reed  and 
compel  him  to  refund  the  money.  But  I  do 
not  consider  those  facts  material  in  making  out 
a  legal  defense.  When  they  saw  on  the  face 
of  the  bill  that  one  of  the  joint  drawers  was  a 
surety  for  the  other,  they  were  bound  to  know 
that  they  accepted  and  paid  for  and  on  account 
of  the  principal,  and  him  only. 

We  were  told  on  the  argument  that  the  orig- 
inal theory  of  a  bill  of  exchange,  which  sup- 
poses funds  in  the  hands  of  the  drawee,  is  no 
longer  true;  that  bills  are  now  more  common- 
ly drawn  without  than  with  funds;  and  that 
our  adherence  to  the  old  doctrine  would  shake 
a  multitude  of  commercial  transactions.  It  is 
no  doubt  true  that  bills  are  now  very  common- 
ly drawn  for  purposes  quite  wide  of  their  ap- 
propriate office,  and  I  think  it  equally  true  that 
i>O8*]  this  mode  *of  creating  credit  has  led  to 
the  most  mischievous  consequences.  The  evil 
began  to  be  seen  and  felt  many  years  ago.  In 
Fenlum  v.  Pocock,  5  Taunt.,  192,  Mansfield, 
Ch.  J.,  said:  "The  paying  respect  to  accom- 
modation bills  is  not  what  one  would  wish  to 
do,  seeing  the  mischiefs  arising  from  them;  " 
and  Heath,  J.,  said:  "The  courts  had  gone 
much  too  far  in  lending  support  to  these  mis- 
chievous instruments,  the  evils  resulting  from 
which  we  see  every  day."  Mr.  Chitty,  in  the 
6th  edition  of  his  treatise  on  Bills,  says:  "The 
pernicious  effects  of  a  fabricated  credit  by  the 
undue  use  of  accommodation  bills  of  exchange 
drawn  out  of  the  ordinary  course  of  trade, 
have  been  too  much  felt  to  require  any  obser- 
vation; the  use  of  them  where  there  is  no  real 
demand  subsisting  between  the  parties,  is  in- 
jurious to  the  public,  as  well  as  to  the  parties 
concerned  in  the  negotiations."  P.  4.  If  he 
were  now  to  review  this  opinion,  whether 
standing  on  this  or  the  other  side  of  the  At- 
lantic, he  would  find  no  occasion  to  question 
the  severity  of  the  judgment  which  he  pro- 
nounced in  1822  upon  this  species  of  paper. 
The  portentous  cloud  which  at  this  moment 
hangs  over  the  whole  commercial  world  has 
gathered  much  of  its  fearful  aspect  from  the 
modern  practice  of  fabricating  credit  by  means 
of  bills  drawn  out  of  the  ordinary  course  of 
trade. 
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There  is  nothing,  then,  in  the  fact  that  ac- 
commodation bills  are  in  common  use  which 
should  induce  us  to  give  them  any  new  sanc- 
tion. We  do  not  deny  their  validity.  We  only 
adhere  to  an  old  and  well  established  rule  of 
law  Although  many  bills  are  drawn  where 
there  is  no  real  demand  subsisting  between  the 
parties,  we  cannot  presume  that  such  isalways 
the  case;  and  if  we  could,  we  cannot  impart  a 
new  quality  or  force  to  the  instrument,  and 
make  it  speak  the  language  of  contract  as  be- 
tween the  drawer  and  the  drawee.  We  must 
go  this  length  before  the  plaintiffs  can  make 
out  a  cause  of  action  against  the  surety. 

Report  set  aside. 

Surety-j-Rights  and  liability  of.    Commented  on- 
Cited 'in-4  Hill,  218;  5  Hill,  162;  11  Barb.,  165;  66 

Barb.,  270. 
Drawers  and  indorsers— Are  in  nature  of  sureties 

—Liability  of.    Cited  in— 2  N.  Y.,  353 ;  5  Barb.,  462 ; 

27  Barb.,  477 ;  4  How.  Pr.,  162 ;  17  Abb.  Pr.,  10. 
Presumption  of  funds  in  hands  of  drawee— Rebuttal 

of.    Cited  in-5  Denio,  513;  25  N.  Y.,  178;  55  N.  Y., 

297;  66  N.  Y.,438;  TON.  Y.,  552;  19  Barb.,  411 ;  3T.& 

C.,  423;  1  Leg.  Obs.,  27. 
Also  cited  in— 2  Denio,  218. 


*THE  PEOPLE  v.  RATHBUN.  [*5O9 

Forgery— Statute-  Uttering  and  Publishing  Prom- 
issory Note  with  Forged  Indorsements —  Crime  is 
Perpetrated  if  by  Possibility  the  Indorsers  may 
be  Injured — Crime  not  Complete  until  Trans- 
fer of  Paper — All  of  the  Indorsements  need  not 
be  Forgeries —  Venue—  Where  Part  of  Offense 
is  Committed  in  One  County  and  Part  in  An- 
other, t/ie  Venue  is  in  the  County  where  the 
Offense  is  Consummated — In  case  of  Misde- 
meanors, Venue  is  in  Either  County — Jurors — 
Formation  or  Expression  of  an  Opinion,  a  Prin- 
cipal Cause  of  Challenge—  Consent  of  Prisoner, 
by  His  Attorney,  to  Substitute  the  Court  for 
Triors  upon  Challenges,  Cannot  be  Revoked — 
Bill  of  Exceptions — Evidence — Advice  to  Ac- 
complice to  Break  Jail  and  Escape,  Competent 
— Refusal  of  Prisoner  to  Escape  and  Leave 
State, 'Inadmissible — Practice — Judge  may  Ex- 
press Opinion  on  Weight  of  Evidence — Province 
of  Jury  in  Criminal  Court. 

The  uttering  and  publishing  a  promissory  note 
with  forged  indorsements  upon  it,  is  an  offense  with- 
in the  Statute  Against  Forgery,  although  the  pass- 
ing of  the  note  is  accompanied  with  communica- 
tions which  would  exonerate  the  indorsers  if  the 
indorsements  were  genuine;  if  by  possibility  the 
indorsers  may  be  injured,  the  crime  is  perpetrated. 

The  crime  of  uttering  and  publishing  is  not  com- 
plete until  the  paper  is  transferred  and  comes  to 
the  hands  or  possession  of  some  person  other  than 
the  felon,  his  agent  or  servant ;  thus,  where  a  note 
with  forged  indorsements  is  sent  by  the  felon  per 
mail  from  one  county  to  an  individual  in  another 
county,  for  the  purpose  of  obtaining  credit  upon  it, 
the  crime  is  not  consummated  until  the  note  is  re- 
ceived by  the  person  to  whom  it  was  sent ;  and  the 
proper  place  of  trial  is  the  county  to  which  the  note 
was  sent. 

In  respect  to  misdemeanors,  where  part  of  the  of- 
fense is  committed  in  one  county  and  part  in  an- 
other, the  rule  of  law  in  respect  to  the  venue  is 
otherwise ;  then  the  trial  may  be  had  in  either 
county. 

On  a  charge  of  uttering  and  publishing  a  promis- 
sory note  with  the  names  of  several  persons  upon  it 


NOTE.— Trial— Expression  of  opinion  by  the  court 
on  the  weight  of  evidence.  See  People  v.  White,  14 
Wend.,  Ill,  note. 
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as  indorsers,  all  which  indorsements  are  alleged  to 
be  forged,  it  is  not  necessary  for  the  purpose  of  sus- 
taining the  indictment,  to  prove  all  the  indorsements 
to  be  forgeries ;  it  is  enough  that  one  or  more  are 
shown  to  be  forgeries. 

It  seems  that  the  uttering  here  of  a  counterfeit 
foreign  bank-bill,  the  circulation  of  which  is  made 
illegal  by  statute,  would  be  deemed  an  offense 
within  the  statute,  if  laid  to  have  been  passed  with 
the  intent  to  defraud  the  bank  ;  though  the  indict- 
ment would  be  bad  if  laid  to  have  been  passed  with 
the  intent  to  defraud  the  receiver  of  the  bill. 

The  forming  and  expressing  an  opinion  by  a  juror 
upon  the  guilt  or  innocence  of  a  party  on  trial 
for  a  felony,  is  a  principal  cause  of  challenge ;  the 
mere  forming  of  an  opinion  is  enough. 

Where,  on  a  trial  for  felony,  the  prisoner  by  his 
counsel  consents  to  substitute  the  court  for  triors, 
upon  challenges  to  jurore,such  consent  cannot  after- 
wards be  revoked  and  a  demand  made  that  a  chal- 
lenge to  jurors  shall  be  passed  upon  by  triore  espe- 
cially after  the  challenge  has  been  passed  upon  by 
the  court. 

A  bill  of  exceptions  lies  for  refusing  triors,  or 
upon  any  question  arising  upon  a  challenge  to  ju- 
rors, in  a  case  where  triors  may  be  demanded. 

It  is  competent,  in  support  of  a  prosecution,  to 
prove  that  the  prisoner  advised  an  accomplice  to 
break  jail  and  make  his  escape. 

Evidence  that  the  prisoner  refused  to  escape  and 
go  beyond  the  reach  of  the  process  of  this  State,  aft- 
er being  apprised  of  the  charge  brought  against 
him,  although  he  was  advised  to  do  so,  and  ft  was 
entirely  practicable  to  have  made  his  escape,  is  in- 
admissible. 

On  the  trial  of  an  indictment,  as  well  as  of  a  civil 
action,  it  is  competent  to  the  judge  to  express  his 
opinion  to  the  jury  upon  the  weight  of  the  evi- 
51O»]  dence,*provided  that  such  opinion  be  not  ex- 
pressed  in  the  form  of  a  direction  as  matter  of  law; 
whilst  what  is  said  is  merely  advisory,  the  charge 
will  not  be  reviewed. 

Whether  a  jury  in  a  criminal  case  are  concluded  by 
the  instructions  of  the  judge  upon  matter  of  law.or 
whether  they  are  the  sole  judges  of  the  law  as  well 
as  the  facts  of  the  case,  qwere. 

Observations  as  to  the  proper  matter  of  a  bill  of 
exceptions  in  a  criminal  case. 

Citations— 3  Dev.,  122.  135 :  5  Carr.  &  P..  133 :  1 
Hawks.  24 ;  Kuss.  &  R.  Cr.  Cas.,  25,  63,  72,  8fi,  113, 132. 
133,  200,  212,  229,  249,  291,  383,  498  ;  2  C.  H.  Rec..  54  ;  2 
Kuss.  Cr..  295,  317-328,  Am.  ed.,  1836:  2  Leach,  877, 
883,  974, 978, 1019.  1048,  4th  ed.  :  1  Brod.  &  B..  300 :  1 
Bald..  36ti.  337,  3t>7,  368 ;  12  8erg.  &  K.,  237 :  ante,  409 ; 
6  Johns.,  320;  1  Leach,  142.  431.  4th  ed.;  2  East,  P.  C.. 
934,  954,  974. 1120 :  9  Cow.,  778;  2  R.  8..  562, 2d  ed.,  sec. 
39  ;  618.  sec.  21 :  Rose.  Cr.  Ev..  398,  399,  400,  409.  Am. 
ed..  1836 :  1  Chit.  Cr.  L.,  637  :  11  Wend.  557.  561.  582;  2 
Sumn.,  240:  2  Blackf.,  151 :  20  Pick..  167, 173:  Toml. 
Law  Diet..  Forgery,  2;  Johns.  Diet..  4to:  4  Boa.  ft 
P..  98,  97  :  1  Mood.  Cr.  Cas.,  166;  6  Carr.  &  P..  408,  542 ; 
Fort.  Cr.  L.,  349 :  1  Hale.  P.  C.,  615.  Lond.  ed.  1800 :  4 
Taunt.,  :«0:  1  Chit.  Cr.  L.,  Phila.  ed.  1H36,  177, 1H9,  190. 
261:  4  H.  &  Ald.,95. 121. 128. 141.  154,155. 171-175, 176. 179 ; 
2  Toml.  Law  Diet.,  London,  p.  483,  Pbila.  ed.,  1836 ; 
Doug..  Zff>,  79(1,  7»7;  Stat.  1  W.,4  ch.  66,  sec.  24 ;  Jerm. 
Carr.,  94-99,  N.  Y.  ed.  1816 :  2  Blun.,  339  ;  17  Geo.  II.. 
ch.  15;  2  Camp.,  507;  2  Dull.,  384.  388:  2  Bart,  5:  7 
Co..  57 :  2  T.  ft.,  238 ;  2  Bos.  ft  P..  381 ;  2  Stark.  Ev.. 
807.  Am.  ed..  1837,  n.  I;  4  East.  104;  7  East,  65;  1 
Camp..  215,  216 ;  1  East.  P.  C.,  aildenda,  24 ;  8  Bos.  ft 
P.  596 ;  Phil.  Ev..  8th  ed..  471 ;  5  Tyrwh..  185  ;  1  Cr. 
Mee.  ft  Rose.,  252.  568 ;  1  Burr..  646 ;  Post..  198 ;  Dub- 
lin ed..  1791 :  4  Wend..  229,  241.  245.  246,  269.  260 ;  7 
Cow..  108,  121 :  2  Inrt.,  183 :  2  Cow.,  243,  245 :  4  Carr.  it 
P.,  KW :  6  Cow..  557  :  1  Trial*  per  I'ni*,  211.  212,  ed.  of 
17M;  Sklnn.,  101 :  Bull.  N.  /'..316.  ed.  of  17HH  :  Show. 
P.  C.,  120;  Stat.  Weatm.  Edw.  I.,  ch.  31 ;  16  Wend., 
681.  583.  584 :  17  Wend..  257 :  8  Wend..  649. 

TNDICTMENT  for  forgery.  Benjamin  Rath- 
l  bun,  the  prisoner,  being  in  the  City  of  N. 
Y.,  inclosed  in  a  letter  directed  to  David  E. 
Evans,  of  RaUvia,  in  the  County  of  Genesce, 
three  promissory  notes,  of  $5.000  each,  drawn 
by  liini-clf.  and  purporting  to  he  indorsed  by 
eleven  individuals,  to  whom  the  notes  were 
made  payable;  desiring  Mr.  Evans  to  make 
and  send  to  him  three  notes  of  similar  amounts, 
druwn  by  Mr.  Evans,  payable  to  the  prisoner, 
and  to  keep  the  notes  sent  to  him  for  his  in- 
demnity. The  letter,  with  its  inclosures,  was 
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|  post  marked  at  N.  Y.,  Apr.  13,  1836,  and  was 
j  received  by  Mr.  Evans  at  Batavia.  The  pris- 
oner, previous  to  this  time,  had  been  a  resident 
of  Buffalo,  and  engaged  in  very  extensive  busi- 
ness operations.  Mr.  Evans  made  and  sent  his 
notes  as  requested.  Subsequently  it  was  discov- 
ered that  the  indorsements  upon  the  notes  sent 
to  Mr.  Evans  were  forgeries,  and  at  the  Gene- 
see  Oyer  and  Terrainer,  held  in  Oct.,  1836,  the 
prisoner  was  indicted  for  the  felony  commit- 
ted by  him.  The  indictment  contained  several 
counts,  charging  the  offense  in  different  forms. 
The  third  count,  charging  the  prisoner  with 
uttering  and  publishing  one  of  the  notes,  de- 
scribing it  as  a  cote  dated  at  Buffalo,  Apr.  15, 
1836  made  by  the  prisoner  for  the  sum  of 
$5,000,  payable  at  the  Manhattan  Bank,  in  the 
City  of  N.  Y.,  4  months  after  date,  to  the  or- 
der of  Hiram  Pratt,  and  ten  other  individuals, 
and  purporting  to  be  indorsed  by  the  payees, 
he  knowing  the  indorsements  to  be  forged, with 
the  intent  to  defraud  the  individuals  whose 
names  appeared  as  indorsers.  The  trial  came 
on  in  Sep. ,  1838,  at  the  Genesee  Oyer  and  Ter- 
miner,  before  the  Hon.  Nathan  Dayton,  one  of 
the  Circuit  Judges,  and  his  associates. 

•Before  calling  the  jurors,  it  was  [*51  1 
suggested  by  the  court  that  if  objections  were 
taken  to  jurors  called,  either  party  had  a  right 
to  have  triors  appointed  to  pass  upon  the  facts, 
and  determine  whether  the  jurors  were  or  were 
not  indifferent ;  but  if  this  were  not  insist- 
ed on,  it  would  be  more  convenient  and  per- 
haps desirable,  under  the  circumstances  of 
the  trial,  to  have  each  juror,  when  called  and 
appearing,  sworn  to  answer  such  questions  as 
should  be  put  to  him  relative  to  his  having 
formed  and  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  of  the 
charges  upon  which  he  was  to  be  tried.  No 
objection  being  made  to  this  proposition  by 
counsel  on  either  side,  each  juror  who  ap- 
peared was  sworn  and  examined  as  to  his  hav- 
ing formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner.  After  the 
regular  panel  was  exhausted,  Elijah  Grey, who 
had  been  Hiinimoned  as  a  talesman, being  called, 
the  counsel  for  the  prisoner  interposed  a  chal- 
lenge against  his  sitting  as  a  juror,  on  the 
ground  that  he  was  not  an  indifferent  jury- 
man, but  had  formed  and  expressed  an  opin- 
ion against  the  innocence  of  the  prisoner.  On 
being  examined,  he  testified  that  he  had  nei- 
ther formed  nor  expressed  an  opinion  a-  to  the 
guilt  or  innocence  of  the  prisoner;  that  he  had 
conversed  but  little  on  the  subject  before  com- 
ing to  Batavia  to  court,  but  that  he  had  heard 
some  conversation  in  the  tavern  at  Batavia 
since  he  had  come  to  court;  that,  in  the  morn- 
ing before  he  was  summoned,  some  person 
might  have  said  to  him  that  if  public  opinion 
was  to  prevail,  Hathbun,  had  he  been  a  poor 
man,  would  have  been  in  State  Prison  long 
since ;  that  he  believed  such  a  remark  was 
made,  and  that  he,  Grey,  might  have  assented 
that  such  wan  the  public  opinion:  but  that  he 
had  longsinre  learned  the  impropriety  of  mak- 
ing up  an  opinion  on  hearsay  reports,  and  had 
not  made  up  any  in  this  caw.  The  counsel  for 
the  defendant  then  objected  that  Grey  was  not 
an  impartial  juryman  in  the  cause,  and  moved 
that  triors  should  be  appointed.  The  court  de- 
nied the  motion,  and  decided,  that  after  the 
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counsel  had  examined  a  juryman  on  oath  be- 
fore the  court  without  asking  for  triors,  it  was 
J>1  2*]  too  *late  to  call  for  them,  and  that  the 
defendant  had  waived  his  right  to  have  triors 
appointed;  that  the  court  were  then  the  triors. 
The  court  overruled  the  challenge  and  objec- 
tion of  the  defendant's  counsel,  and  decided 
that  Grey  was  an  indifferent  juror,  and  he  was 
sworn  of  the  jury  accordingly.  The  prisoner's 
counsel  excepted  on  the  last  two  points,  upon 
the  ground  stated  in  the  challenge  and  objec- 
tions. 

Mr.  Evans,  the  individual  to  whom  the  notes 
were  sent  by  the  prisoner,  testified  that  the  note 
in  question,  with  two  others  just  like  it,  were 
inclosed  in  a  letter  of  the  prisoner,  dated  N. 
Y.,  Apr.  13,  1836,  together  with  three  other 
notes  to  be  signed  by  himself  and  sent  in  ex- 
change, which  he  signed  and  sent  accordingly. 
The  letter  mentioned  that  the  three  indorsed 
notes  (all  having  on  them  the  same  eleven 
names  as  indorsers  with  those  on  the  note  in 
question)  were  got  for  a  special  purpose  ;  that 
for  certain  reasons  it  \vas  desirable  to  change 
the  shape  of  the  paper,  and  requested  Evans 
to  lay  the  three  notes  (with  many  indorsers)  in 
his  private  desk,  and  sign  and  remit  the  three 
blank  notes,  which  were  for  the  same  amount. 
The  letter  stated  that  he  had  not  time  to  make 
a  change  of  such  a  number  of  indorsers,  and 
the  notes  being  for  a  specified  purpose,  if 
known  to  some  of  them  that  other  use  was 
made  of  their  names,  it  might  create  some  feel- 
ing. The  three  notes  with  eleven  indorsers 
were  read  in  evidence.  Eight  of  the  individuals 
whose  names  appeared  as  indorsers  on  the  note 
were  called  as  witnesses  on  the  part  of  the 
prosecution,  and  proved  the  signatures,  pur- 
porting to  be  subscribed  by  them,  to  be  for- 
geries; and  the  genuineness  of  the  indorsements 
of  the  three  other  payees  was  negatived  by  the 
testimony  of  several  witnesses,  who  spoke  from 
their  knowledge  of  the  handwriting  of  the  par- 
ties. 

The  participation  of  the  prisoner  in  the  for- 
gery was  sought  to  be  shown  by  Rathbun  Al- 
len, who  admitted  that  he  was  an  accomplice, 
and  it  was  sought  to  corroborate  his  testimony 
by  a  letter  of  the  prisoner  and  memoranda 
made  by  him  in  the  course  of  his  business;  the 
letter  being  dated  at  the  City  of  N.  Y.,  Apr. 
12,  1836,  and  directed  to  Lyman  Rathbun,  and 
5 1 3*]  *which  it  was  contended  related  to  the 
forgery  in  question,  or  to  other  forgeries  or  at- 
tempted forgeries  of  other  paper,  shortly  be- 
fore or  shortly  after  that  in  question  was  made. 
Allen's  testimony  tended  to  show  that  it  was 
made  at  the  Franklin  House  in  N.  Y.,  about 
Apr.  12,1836.  The  letter  and  memoranda  were 
objected  to  as  irrelevant,  but  admitted,  and  the 
prisoner's  counsel  excepted.  They  contained 
obscure  directions  and  allusions,  which  it  was 
insisted  the  jury  might  regard,  in  connection 
with  other  facts,  as  circumstances  tending  to 
make  out  the  sdenter.  The  prisoner's  explana- 
tions how  forgeries  had  been  carried  on  in  his 
business  were  also  received  in  evidence  against 
him,  though  objected  to  and  an  exception  tak- 
en. He  said  they  began  without  his  knowledge, 
and  on  discovering  them  he  could  not  at  once 
check  their  course  and  disembarrass  himself 
from  them.  Evidence  was  also  given  on  the 
part  of  the  prosecution,  that  the  prisoner  ad- 
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vised  Rathbun  Allen,  the  accomplice,  whilst 
Allen  was  in  prison,  to  break  jail  and  escape  ; 
this  evidence  was  objected  to  and  an  exception 
taken  to  its  admission. 

The  prosecution  resting,  the  prisoner's  coun- 
sel moved  the  court  to  direct  his  acquittal  on 
the  third  count:  1.  On  the  ground  that  there 
was  no  evidence  of  an  intent  to  defraud  the  in- 
dorsers as  that  count  alleged;  so  far  from  that, 
the  very  letter  inclosing  the  notes  to  Evans  neg- 
atived such  intent.  It  stated,  substantially,  that 
the  indorsements  had  been  obtained  for  the 
prisoner's  accommodation,  and  for  a  definite 
object;  and  directions  were  given  in  the  letter 
to  divert  them  from  that  object;  which,  allow- 
ing the  notes  to  be  genuine,  would  discharge 
the  indorsers.  2.  Because  the  venue  should 
have  been  laid  in  the  City  and  County  of  N. 
Y.,  where  the  notes  were  mailed,  and  not  in 
Genesee,  where  they  were  received.  The  court 
denied  the  motion. 

The  defense,  as  opened  by  the  prisoner's 
counsel,  was  placed  on  several  grounds  :  1. 
That  the  names  of  the  several  indorsers  were 
not  forged.  2.  If  they  were,  the  prisoner  had 
no  knowledge  of  their  being  so,  he  relying  on 
his  financial  agent,  Lyraan  Rathbun," to  pro- 
cure indorsers  for  him  at  all  times,  himself  giv- 
ing no  attention  to  such  matters.  3.  That  Allen 
*was  not  to  be  believed.  Evidence  was  [*514 
accordingly  given  tending  to  establish  these 
propositions  arid,  among  others,  the  testimony 
of  Lyman  Rathbun,  taken  under  a  commission 
at  Texas. 

It  had  appeared  that  the  prisoner  had,  in 
July  or  Aug. ,  1836,  after  the  forgeries  were  im- 
puted to  him,  made  a  general  assignment  of  his 
property  in  trust  for  all  his  creditors  ;  and  it 
was  proposed,  in  his  behalf,  to  prove  that  all 
his  property  had  been  taken  possession  of  by 
his  assignees,  which  was  overruled,  and  an  ex- 
ception taken. 

It  was  also  proposed  to  prove,  that  after  such 
imputation  and  after  the  assignment  of  his 
property  the  prisoner  was  advised  to  escape 
and  go  beyond  the  reach  of  the  process  of  this 
State,  and  that  he  refused  to  do  so,  although 
it  was  entirely  practicable  for  him  to  have 
made  his  escape;  but  the  court  refused  to  re- 
ceive the  testimony  ;  upon  which  another  ex- 
ception was  taken. 

The  prosecution  gave  evidence  in  reply;  and 
among  this  were  a  series  of  twelve  letters,  part 
of  which  were  written  by  the  prisoner  to  Ratb- 
bun  Allen,  the  dates  ranging  from  Mar.  10  to 
Apr.  1,  1836;  and  also  letters  from  him  to  Ly- 
man Rathbun,  ranging  from  that  date  to  Apr. 
19,  1836.  These  were  proposed:  1.  As  showing 
his  intimate  knowledge  and  particular  super- 
vision of  his  pecuniary  concerns,  as  well  be- 
fore as  after  Apr.  13,  1836  ;  2.  As  to  some  of 
them,  in  order  to  show  the  defendant's  knowl- 
edge that  the  names  were  forged  ;  and  3.  To 
corroborate  the  testimony  of  Allen.  They  were 
objected  to,  especially  those  wrjtten  after  the 
indorsements  in  question  were  made;  but  they 
were  all  received,  and  the  defendant's  counsel 
excepted. 

The  prosecution  then  introduced  in  evidence 
certain  memoranda,  some  in  ink  and  some  in 
pencil, which  witnesses  gave  their  opinion  were 
in  the  prisoner's  handwriting.  These  were  ob- 
jected to,  as  neither  sufficiently  proved  norrel- 
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evant;  but  were  received,  and  the  defendant's 
counsel  excepted. 

The  testimony  being  closed,  the  defendant's 
counsel  insisted  to  the  jury,  that  the  three 
grounds  of  defense  stated  in  the  opening  had 
5 1 5*]*been  sustained  ;that  none  of  the  counts, 
save  the  third,  could  with  any  propriety  be 
insisted  as  made  out  in  proof  ;  and  as  to  that, 
the  venue  was  wrong;  nor  was  there  the  least 
proof  of  an  intent  to  defraud.  The  counsel  also 
insisted  that  the  forgery  could  not  be  regarded 
as  proved  beyond  reasonable  doubt,  which 
should  be  removed  from  the  mind  of  the  jury 
before  they  could  convict. 

The  court  charged  the  jury:  1.  That  the 
venue  was  property  laid  in  the  County  of  Gen- 
esee.  2.  That,  as  to  the  prisoner's  fraud  being 
negatived  by  the  instructions  in  his  letter  to 
Mr.  Evans,  the  court  had  already  expressed  an 
opinion  that  the  objection  was  without  founda- 
tion. That  the  case  was  made  out,  whether  the 
indorsers  could,  on  genuine  paper,  have  been 
made  liable  or  not ;  if  Evans  could  not  have 
collected  the  note  on  account  of  having  notice, 
yet  such  a  defense  must  depend  on  collateral 
evidence;  it  not  appearing  on  the  face  of  the 
paper,  which  was  apparently  obligatory,  and 
thus  might  be  the  subject  of  the  offense 
charged.  Such  collateral  matter  furnished  no 
ground  for  acquitting  the  defendant,  whatever 
might  be  its  effect  in  a  civil  suit  against  the  in- 
dorsers. Whether  the  indorsements  were  forged 
was  for  the  jury  to  decide,  on  the  evidence, 
which  the  circuit  judge  summed  up,  and  said, 
among  other  things,  that  as  all  the  supposed 
indorsers  resided  or  had  resided  in  the  City 
of  Buffalo,  it  would  be  easy  to  procure  tes- 
timony to  show  the  genuinness  of  the  in- 
dorsements, if  they  were  in  truth  genuine. 
That  this  had  not  been  attempted.  That  to  the 
court,  the  proof  of  the  forgery  seemed  very 
clear  ;  that  it  was  much  stronger  than  could 
usually  be  expected  in  cases  of  this  kind;  but 
that  it  belonged  to  the  jury  and  not  to  the 
court,  to  determine  whether  the  testimony  was 
sufficient.  As  to  the  prisoner's  knowledge;  if 
he  had  the  forged  indorsements  in  his  posses- 
sion and  uttered  them  as  true,  his  knowledge 
should  be  presumed,  so  far  as  to  call  on  him 
for  explanation,  especially  as  the  note  was 
signed  and  negotiated  by  him  personally.  The 
notes  had  been  used  in  the  defendant's  busi- 
ness and  for  his  benefit,  and  he  appeared  to 
have  known  that  genuine  indorsements  on  like 
notes  of  the  same  date  were  in  the  hands  of  the 
trust  company.  Here  the  judge  adverted  to  va- 
rious proofs  showing  the  prisoner's  knowledge 
610*]  *of  the  financial  branches  of  his  busi- 
ness; and  expressed  the  opinion  of  the  court, 
that,  independent  of  1 J.  Allen's  testimony,  the 
evidence  appeared  very  strongly  to  show  the 
prisoner's  knowledge  that  the  indorsements 
were  forged  when  he  passed  the  note.  He  left 
it  to  the  jury  to  say  how  far  Allen,  the  accom- 
plice, stood  corroborated  bv  other  evidence ; 
and  remarked,  that  if  he  had  testified  truly,  his 
testimony  went  greatly  to  strengthen  the  evi- 
dence of  knowledge  in  the  prisoner.  That  the 
jury  would,  on  the  whole  evidence,  decide 
upon  the  question  of  knowledge.  After  re- 
marking upon  other  evidence,  the  judge  told 
the  jury  they  were  to  make  up  their  own 
-opinions  upon  the  law  and  fact  of  the  case. 
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That  if,  upon  the  whole  evidence,  they  be- 
lieved the  defendant  passed  the  note  to  Air. 
Evans  in  the  manner  described  by  him,  that 
the  indorsements  were  forged,  and  the  prisoner 
at  the  time  knew  of  the  forgery  and  uttered 
them  as  genuine,  the  jury  might  find  him  guilty 
under  the  third  count  in  the  indictment. 

The  counsel  for  the  prisoner  excepted  to  the 
charge  in  the  above  respects,  and  in  several 
others  wherein  the  court  intimated  or  submit- 
ted to  the  jury  that  certain  facts  might  aid 
them  in  drawing  certain  conclusions.  Other 
exceptions  denied,  in  many  particulars,  that 
the  court  had  correctly  apprehended  the  force 
of  certain  sets  of  facts  or  the  force  of  the  testi- 
mony of  certain  witnesses,  which  it  appeared 
by  the  bill  of  exceptions  to  have  been  ascribed 
to  such  facts  or  testimony  in  the  charge  of  the 
jury.  Again;  other  exceptions  denied  that  cer- 
tain consequences  could  be  drawn  from  certain 
facts  of  the  case  or  the  testimony  of  certain 
witnesses,  which  did  not  appear  in  the  bill  of 
exceptions  to  have  been  even  hinted  at  by  the 
charge  in  the  manner  or  in  any  connection 
supposed  by  the  exceptions.  The  prisoner's 
counsel  then  presented  five  points  on  which 
they  requested  the  court  to  charge  the  jury, 
the  first  three  of  which  selected  certain  sets  of 
facts  insulated  from  the  whole  case,  and  de- 
sired the  judge  to  charge  whether  certain  infer- 
ences could  be  drawn  from  them.  On  the  first 
and  third  the  judge  charged  against  the  pris- 
oner, and  on  the  second  refused  to  charge, but 
left  the  matter  to  the  jury;  and  to  these  three 
decisions  the  prisoner's  counsel  also  excepted. 

*The  jury  found  the  prisoner  guilty  [*5 1 7 
on  the  third  count,  and  acquitted  him  on  the 
others.  His  counsel  moved  a  suspension  of  the 
sentence  till  there  should  be  time  to  prepare 
the  requisite  papers,  and  take  the  proper  steps 
to  stay  judgment  till  the  opinion  of  the  Su- 
preme Court  could  be  taken.  This  motion  was 
denied,  and  the  prisoner's  counsel  excepted. 
The  prisoner  was  then  sentenced  to  the  State 
Prison  for  the  term  of  five  years.  The  proceed- 
ings were  brought  into  this  court  by  writ  of 
error. 

Measrs.  S.  Stevens  and  J. A.  Spencer,  for 
the  prisoner. 

Mr.  Willis  Hall,  Atty-Oen.,  for  the  people. 

By  the  Court,  Cowen,  J.  I  think  none  of 
the  exceptions  to  the  admission  or  rejection  of 
evidence  were  well  taken.  The  objections  to 
admission  were  in  the  main  professedly  found- 
ed on  irrelevancy,  which  always  depends  upon 
the  object  for  which  testimony  is  offered.  While 
many  times  it  may  not  be  obviously  relevant, 
when  referred  to  the  issue  upon  the  record,  it 
becomes  quite  material  for  the  purpose  of  col- 
lateral issues  arising  in  the  course  of  the  cause. 
The  direct  issue  was  the  forgery  and  the  fraud- 
ulent uttering  of  the  note  mentioned  in  the 
third  count,  and  much  of  the  testimony  object- 
ed to  tended  to  make  out  the  tcienter.  This  was, 
among  other  things,  sought  to  be  proved  by 
Rathbun  Allen,  an  accomplice,  while  it  was 
sought  to  be  repelled  by  inferences  from  the 
great  extent  ana  complication  of  the  business 
of  the  prisoner,  and  bis  ignorance  of  his  money 
matters,  which  were  conducted  by  others.  The 
jury  were  asked  to  infer  that  forgeries,  there- 
fore, had  been  mingled  with  his  genuine  paper 
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without  his  knowledge,  and  that  his  negoti 
ating  such  forged  paper  was  a  mere  mistake.  To 
show  the  seienter,  or  sustain  the  accomplice,  or 
repel  the  inference  mentioned,  or  to  answer  al 
three  of  these  purposes,  the  letters,  memoran 
da  and  declarations  of  the  prisoner,  embraced 
by  the  exceptions,  were  plainly  admissible. 

One  of  the  exceptions,  and  I  do  not  know 
but  more,  complains  that  evidence  tending  slil 
further  to  show  the  extent,  variety  and  com- 
plication of  debts  and  business,  was  overruled. 
o  1 8*J  *It  is  a  somewhat  singular  ground  ol 
defense,  at  best,  that  forged  paper,  conducing 
to  a  man's  individual  and  exclusive  profit, has 
been  made  and  mingled  in  his  affairs  by  some 
third  person.  It  assumes  that  there  is  a  disin- 
terestedness and  generosity  in  crime,  which,  ] 
apprehend,  is  without  the  pale  of  presumptive 
evidence.  I  cannot  say  I  should  have  been  dis- 
satisfied had  all  the  evidence  which  was  pro- 
posed to  fasten  voluntary  forgery  on  others 
been  excluded.  The  account  is  more  natural, 
as  given  by  the  accomplice,  that  if  he  forged 
the  indorsement,  it  was  as  an  instrument  used 
by  the  prisoner. 

The  remark  by  the  judge,  that  the  paper  or 
transaction  purporting  to  be  for  the  prisoner's 
benefit,  and  operating  so  in  fact,  might  be  con- 
sidered as  weighing  against  him,  seems  to  have 
been  better  in  accordance  with  the  philsophy 
of  the  human  mind.  Truly,  a  note  drawn  by 
one  who  passes  it  with  forged  indorsements, 
seems,  as  the  judge  said,  not  only  to  call 
for  an  explanation  from  him  how  that  could 
innocently  be,  but  a  much  more  satisfac- 
tory explanation  than  was  given.  The  doc- 
trine was  laid  down  much  more  strongly 
against  the  prisoner  in  State  v.  Britt,  3  Dev., 
122,  125,  by  Mr.  J.  Ruffin. 

That  the  prisoner  advised  Allen,  the  accom- 
plice.to  break  jail  and  escape.he  being  charged 
with  the  crime  imputed  by  this  indictment  to 
the  prisoner,  might  have  been  regarded  by  the 
jury  either  as  indicating  a  desire  to  get  him  out 
of  the  way,  and  thus  to  prevent  his  being  a 
witness,  or  as  betraying  a  guilty  knowledge  of 
the  crime  which  the  prisoner  assumed  for  the 
foundation  of  his  advice.  It  is  hardly  to  be 
supposed  that  he  would  interfere  thus  to  de- 
fraud justice,  without  being  a  colleague  in  the 
guilt  which  the  advice  supposed.  One  of  the 
commonest  effects  of  a  community  in  crime, 
is  the  undetected  accomplice  lending  a  hand 
for  the  escape  of  his  more  unfortunate  associ- 
ates. It  is  one  means  of  escape  usually  looked 
to  in  a  copartnership  of  guilt — a  circumstance 
which  more  than  any  other  renders  our  jails 
insecure. 

It  was  offered  to  show  that  the  prisoner,  al- 
though advised  by  his  assignees  to  escape  and 
519*]  go  beyond  the  reach  of  process.  *and 
having  an  opportunity  to  do  so,  declined;  and 
it  is  supposed  that  the  admissibility  of  such 
proof,  follows  from  the  rule  which  turns  an 
attempt  to  escape  against  the  prisoner.  A  strong 
declaration  of  Hume.in  his  treatise  on  the  Tri- 
al of  Crimes,  that  such  a  fact  should  be  re- 
ceived as  conclusive  against  any  case  sustained 
by  circumstantial  evidence  merely,  was  cited. 
But  the  difference  between  an  attempt  to  es- 
cape, and  refusal  to  escape,  whatever  degree 
of  moral  conviction  the  latter  might  carry  to 
the  mind  of  the  writer,  is  quite  obvious  when 
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they  are  offered  as  legal  evidence.  The  attempt 
implies  guilt,  and  operates  against  the  party 
like  a  confession.  The  refusal  is  an  act  and 
confession  in  his  own  favor.  Once  receive  it, 
and  the  criminal  courts  will  be  loaded  with 
such  evidence.  It  is  almost  as  easily  manufact- 
ured as  a  declaration  of  innocence.  The  pris- 
oner and  his  friend  may  introduce  a  third  per- 
son to  give  the  advice  and  hear  the  refusal, who 
may  be  a  witness  with  perfect  integrity.  A 
dupe  himself,  he  may  testify  to  the  fact  with- 
out being  guilty  of  perjury;  and  thus  the  prac- 
tical working  of  Mr.  Hume's  rule  would,  in  ef- 
fect, neutralize  the  force  of  all  circumstantial' 
evidence — a  species  of  evidence  which  is,  in 
general,  the  only  resort  for  the  establishment 
of  infamous  offenses.and,  when  received  under 
proper  caution,  is  at  least  equally  satisfactory 
with  the  most  positive  proof.  The  ease  with 
which  an  alibi  is  said  to  be  got  up  and  main- 
tained by  perjury,  renders  it  a  very  suspicious 
kind  of  proof.  So  the  art  with  which  insanity 
may  be  counterfeited.  But  the  false  declara- 
tion of  innocence,  or  subsequent  acts  which- 
appear  to  indicate  it,  are  too  common  a  resort 
to  be  regarded  as  even  admissible. 

The  question  whether  the  assignees  had  not 
taken  possession  of  the  whole  property  of 
Rathbun, pressed  with  a  view  to  infer  his  orig- 
inal integrity,  was  inadmissible  for  the  same 
reason.  Acts  and  declarations  which  are  a  part 
of  the  res  gestte  are  admissible.  Thus,  on  a  trial- 
for  a  riot  in  destroying  a  threshing-machine, 
the  defendant's  witness  was  allowed  to  state 
that  he  and  the  defendant  were  compelled  to 
join  the  mob;  but  they  had  before  agreed  to 
run  away  the  first  chance:  which  they  did,  the 
witness  in  ten  minutes,  *and  he  being  [*52O 
joined  by  the  prisoner  in  a  quarter  of  an  hour 
after.  Bex  v.  Crutchley,  5  Carr.  &  P.,  133,  and 
see  the  note  to  that  case.  Farther  than  this,  the 
common  law  cases  do  not  go.  Mr.  Hume  wrote 
on  the  Scotch  law.  In  State  v.  Scott,  1  Hawks, 
24,  both  the  declarations  and  conduct  of  the 
prisoner,  the  next  morning  after  the  homicide, 
were  repudiated  as  incompetent  evidence  even 
of  insanity. 

I  am  satisfied  with  the  charge  of  the  judge. 
The  branch  of  the  charge  mainly  relied  on  for 
error,  is  the  refusal  to  direct  an  acquittal,  on 
thegioundof  the  advice  in  the  letter  which, 
inclosed  the  note  and  indorsements  to  Mr. 
Evans,  that  they  were  made  for  a  special  pur- 
pose, and  a  request  to  lock  them  up.  This  ad- 
vice, and  this  request,  it  is  said,  absolutely 
negatives  all  fraudulent  intent  against  the  in- 
dorsers,  the  only  persons  whom  the  prisoner 
was  accused  of  intending  to  defraud,  in  the 
count  upon  which  he  was  convicted.  Negotia- 
ting the  note,  if  supposed  to  be  genuine,  it  is 
said,  would  be  a  perversion  of  it,  and  a  defense 
would.therefore.be  absolutely  available  against 
it  in  the  hands  of  the  holder.  I  do  not  under- 
stand the  judge  to  have  denied  all  weight  to 
such  a  circumstance;  but  merely  to  say  that 
the  offense  might,  notwithstanding,  be  com- 
plete, or  be  considered  as  made  out  in  evidence. 
The  natural  consequence,  admitting  the  in- 
dorsements were  genuine,  was  to  charge  the- 
ndorsers.  The  note  was  sent  to  Evans  with 
,he  view  of  raising  money,  and  had  that  ef- 
fect.  Had  he  found  himself  in  danger,  he 
would  have  sought  to  charge  the  indorsers.  A 
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demand  and  notice  would  follow;  and  they 
might  fail  in  their  defense,  so  far  as  it  respect- 
ed the  malappropriation  of  the  paper.  Their 
witnesses  might  be  out  of  the  way,  or  they 
might  have  none.  Even  supposing  the  in- 
structions to  be  a  defense,  Evans  might  con- 
ceal them,  and  Rathbun  could  not  be  a  wit- 
ness, for  he  would  be  interested  to  clear  his 
indorsers,  if  they  had  acted,  as  the  letter  sup- 
poses, for  his  accommodation.  In  this  case,  he 
was  the  person  primarily  interested.  He  ut- 
tered the  indorsements  as  true ;  and  the  law 
imputes  an  intent  that  they  should  have  the 
ordinary  effect  of  genuine  paper.  Rex  v.  Maz- 
agora,  Russ.  &  R.  Cr.  Cas.,  291.  If  they 
521*]  might  work  a  *fraud  upon  the  indors- 
ers, that  satisfies  the  statute.  Suppose  Evans 
had  negotiated  them  to  a  bona  fide  holder, 
then,  at  all  events,  the  defense  would  have 
been  gone. 

It  is  only  of  an  instrument  nugatory  on  its 
face,  that  the  laws  forbids  forgery,  or  a  fraud- 
ulent uttering  to  be  predicated.  Hex  v.  Burke, 
Russ.  &  R. ,  496.  A  devise  of  land,  with  only 
two  witnesses,  is  the  case  usually  put.  An  in- 
strument valid  on  its  face,  is  equally  the  sub- 
ject of  felonious  forgery,  or  a  felonious  utter- 
ing, though  collateral  or  intrinsic  facts  of 
whatever  character  may  exist,  that  would  ren- 
der it  absolutely  void  if  genuine.  Heath's 
cases,  2  City  Hall  Rec.  54  ;  2  Russ.  Cr.  817- 
828,  Am.  ed,  1836 ;  Rex  v.  Mclntosh,  2  Leach, 
883  ;  Rex  v.  Fraud,  1  Brod.  &  B.,  300  ;  U.  8. 
v.  Mitchell,  1  Baldwin,  366,  868;  Butler  v. 
Com. ,  12  Serg.  &  R.  237.  This  question  was  much 
considered  in  the  late  case  of  People  v.  Stearns, 
ante,  409,  wherein  most  of  the  material  cases 
are  cited.  People  v.  Davis,  M.  S.,  May  Term, 
1837,  in  this  court,  was  relied  upon  by  the 
counsel  for  the  prisoner.  That  was  the  case 
of  a  $3  counterfeit  bill,  purporting  to  be  issued 
by  a  foreign  bank,  passed  in  order  to  defraud 
the  taker.  The  passing  of  such  a  bill,  though 
genuine,  was  declared  by  statute  to  be  penal. 
Several  cases  have  held,  therefore,  that  if  the 
bill  be  counterfeit,  the  act  of  uttering  cannot 
be  legally  adjudged  a  defrauding  of  the  re- 
ceiver. He  is  bound  to  know  the  statute,  and 
that  the  bill  is  unavailable  in  his  hands, 
whether  genuine  or  not.  It  was  supposed  on 
the  argument,  that  an  indictment  for  such  an 
uttering  with  intent  to  defraud  the  foreign 
bank,  would  not  lie.  I  don't  know  that  this 
has  been  distinctly  held.  Perhaps  ii  would 
lie  ;  for  the  manner  of  its  being  passed  would 
be  collateral,  and  not  known  to  the  bank.  It 
might  be  put  to  expense  in  defending  itself 
against  an  action  on  the  bill;  and  it  might  not, 
after  all,  succeed  in  the  defense.  The  case  of 
Aqpfa  v.  Wtbon,  6  Johns.,  820,  is,  however, 
the  leading  authority  that  a  felonious  uttering 
is  not  predicable  of  a  counterfeit  foreign  bank- 
bill,  the  circulation  of  which,  though  genuine, 
is  made  illegal  by  statute.  There  were  two 
counts  in  that  case,  one  for  uttering  a  bank- 
522*]  bill  *with  an  intent  to  defraud  the  per- 
son to  whom  the  bill  was  passed  ;  the  other  to 
defraud  some  person  or  persons,  body  corpo 
rate,  etc..  to  the  grand  jury  unknown.  The 
court  firM  the  indictment  bad  :  and  declared 
generally  that  the  act  of  illegally  passing  suck 
abill  was  not  indictable  asa  felony.  If  it  could 
be  supposed,  as  it  well  might  in  some  cases,  I 
WEKD.  21. 


that  such  a  bill  were  uttered  to  defraud  the 
bank,  which  is  of  course  a  stranger  to  the 
transaction,  then  the  common  and  well  estab- 
lished principle,  that  extrinsic  matter  of  de- 
fense is  not  a  conclusive  answer  to  the  imputa- 
tion of  fraud,  would  apply.  The  common, 
object  and  common  effect  of  passing  a  coun- 
terfeit bill  is  merely  to  defraud  the  taker.  To- 
that  the  attention  of  the  court  was,  of  course, 
mainly  directed  in  the  cases  cited.  It  is  not 
for  him  to  complain  that  he  has  been  defraud- 
ed in  a  matter  of  dealing  which  the  law  for- 
bids him  to  participate  in  under  a  penalty,  and 
where,  as  a  consequence,  he  must  know  that 
he  could  not  be  defrauded  in  a  legal  sense. 
Strictly,  the  bill,  if  genuine,  would  not  be  col- 
lectible in  his  name,  the  contract  of  purchase 
being  void.  It  is  like  a  man  complaining  that 
a  forged  note  had  been  uttered  and  passed  to 
him  as  true,  in  order  to  induce  him  to  commit 
a  misdemeanor.  To  constitute  a  felonious  ut- 
tering, the  note  must  not  only  be  put  away  as 
true,  but  it  must  be  innocently  taken.  See 
Butler  v.  Com.,  12  Serg.  &  R.,  237.  The  prin- 
ciple here  is  not  that  the  paper  is  void  on  its 
face,  under  all  circumstances,  like  that  in  Rex 
v.  Moffatt,  1  Leach,  431;  5.  C.;  2  East,  P.  C., 
954;  Rexv.  Burke,  Russ.  &  R.  Cr.  Cas.,  291 
or  People  v.  Shall,  9  Cow..  778  ;  but  that  there 
is  no  uttering  with  the  particular  intent  to  de- 
fraud the  taker,  which  is  the  crime  charged. 
There  may  be  well  no  such  intent  in  regard  to 
him  ;  and  yet  an  intent  to  defraud  the  bank. 
It  is  enough  if  the  utterer  have  that  intent  even 
though  the  immediate  disponee  know  the  bill 
to  be  counterfeit,  if  the  latter  be  innocent  in 
the  act  of  receiving;  as  if  he  procure  the  bill 
to  be  passed  to  him,  knowing  it  to  be  counter- 
feit in  order  to  prosecute  the  utterer,  and  con- 
vict him.  Rex  v.  Holden,  2  Leach,  1019.  The 
quality  of  intent  in  the  utterer  is  all  that  the 
statute  requires.  Id.,  *2  R.  S.,  562,  2d  [*523 
ed.,  sec.  39.  The  intent  is  not  confined  by 
statute,  as  necessary  to  be  aimed  at  any  par- 
ticular person.  And  although  the  law  will  not 
allow  such  intent  to  be  predicated  specifically 
of  the  act  of  uttering  or  publishing  as  true  to 
the  guilty  taker,  that  is  not  necessarily  incom- 
patible with  its  being  an  offense  in  respect  to 
some  other  person  or  body  politic  or  corporate. 
In  /A  /  v.  Mazagora,  Russ.  &  R. ,  291,  a  forged 
Bank  of  England  note  was  charged  to  have 
been  disposed  of  with  intent  to  defraud  the 
bank.  The  jury  found  that  the  prisoner  sold 
the  note  to  defraud  whoever  might  take  it ; 
but  the  intent  to  defraud  the  bank  did  not  en- 
ter into  her  mind  ;  yet  the  indictment  was 
held  to  have  been  supported  by  the  finding. 
The  indictment  under  our  statute,  of  uttering, 
need  not  name  any  person  to  whom  the  bill 
was  uttered,  though  the  person  intended  to  be 
defrauded  must  be  named.  Iloscoe,  Cr.  Kv.. 
899,  400,  Am.  ed.,  1886.  The  usual  and  safer 
way  is,  to  state  an  uttering  generally,  naming 
the  object  of  the  fraud.  /•/'. 

I  am,  therefore,  strongly  inclined  to  think 
that,  in  People  v.  Wilton,  and  tin*  like  cases,  a 
count  charging  that  the  intent  was  to  defraud 
the  foreign  bank,  might  have  been  sustained, 
on  the  mere  proof  of  the  fraudulent  uttering, 
which  was  proved.  We  are  bound  to  look  at 
purport  ami  .simulation.  What  is  the  transac- 
tion on  its  face  ?  What  i-  the  obvious  intent. 
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and  the  probable  consequence  ?  What  does 
the  false  utterer  say  when  he  passes  the  note? 
What  but  that  "  here  is  an  instrument  which 
will  call  so  much  silver  from  the  vaults  of  the 
bank?"  And  is  the  conduct  of  such  a  crim- 
inal to  be  looked  upon  benignly,  and  taken 
out  of  the  general  rule,  which  holds  a  man  re- 
sponsible for  the  consequences  which  he  ap- 
parently aims  to  accomplish  ?  Even  if  he  dis- 
guise it,  by  giving  special  instructions,  calcu- 
lated to  divert,  hinder  or  delay  the  forged 
paper  in  its  natural  and  onward  course,  must 
he,  of  all  others,  have  implicit  credit  for  his 
avowal  of  integrity  ?  Are  we  bound  to  rely 
on  a  declaration,  so  glaringly  inconsistent  with 
his  conduct  ?  In  no  case  are  we  necessarily 
bound  even  by  the  exculpatory  part  of  a  dec- 
laration given  in  evidence  against  a  prisoner. 
It  is  a  rule  of  evidence,  that  the  declaration 
524*]  shall,  *prima  facie,  be  taken  together; 
yet  jurors  are  authorized  to  believe  the  incul- 
patory side  only,  if  the  circumstances  be  in- 
compatible with  that  part  which  sets  up  the 
pretension  of  innocence.  If  a  man  will,  with 
an  apparent  intent  to  kill,  direct  and  discharge 
his  musket  at  the  vitals  of  a  fellow  citizen, 
shall  he  be  allowed  to  escape,  because  he,  at  the 
same  time,  tells  us  that  he  intended  no  harm  ? 
In  Rex  v.  Birkett,  Russ.  &  R.  Cr.  Gas.,  86. 
the  prisoner  had  pledged  a  forged  bill  to  his 
landlady,  knowing  it  to  be  forged,  as  security 
for  his  reckoning.  The  bill  was  payable  to  his 
own  order,  but  was  not  indorsed.  He  told  her 
he  should  pay  his  reckoning  in  a  few  days, 
and  his  landlady  swore  that  she  considered 
herself  merely  as  keeping  the  bill  for  him,  and 
knew  she  could  make  no  use  of  it,  till  the  pris- 
oner indorsed  it.  The  judge  told  the  jury  the 
fraudulent  intent  in  the  uttering  was  made 
out,  without  leaving  it  to  them  whether  the 
prisoner  did  not  all  the  time  mean  to  take 
back  the  bill  and  defraud  nobody,  paying  the 
landlady  what  he  owed.  The  twelve  judges 
held  the  direction  right,  as  the  bill  had  been 
delivered  in  order  to  obtain  credit. 

It  is  said  that  the  judge  erred  in  advising 
that  the  forgery  of  the  indorsements  was  suffi- 
cient ly  proved.  Most  of  the  indorsements  were 
directly  disavowed  under  oath  by  the  persons 
whose  names  were  alleged  to  have  been  forged. 
The  exception  is  founded  partly  on  the  fact 
that  some  of  the  witnesses,  the"  supposed  in- 
dorsers, were  not  correct  in  several  particulars, 
collateral  to  the  main  fact  which  they  swore 
to.  This  did  not  necessarily  impeach  either 
their  credibility  or  accuracy  as  to  the  fact  that 
they  had  never  indorsed.  The  same  thing  may 
be  said  as  to  the  objection  that  some  of  the  in- 
dorsers had  contradicted  themselves,  or  acted 
inconsistently,  or  had  been  active  in  promot- 
ing the  prosecution;  or  had  betrayed  a  vindic- 
tive temper  towards  the  prisoner  while  upon 
the  stand.  They  might  be,  and  in  truth  were, 
so  strongly  confirmed,  as  to  warrant  the  judge 
in  pronouncing  them  perfectly  credible.  The 
accounts  given  by  other  witnesses  called  to 
negative  the  handwriting  of  indorsers  (for  the 
denial,  as  te  a  few,  rested  upon  the  opinion  of 
witnesses,  direct  evidence  from  the  indorsers 
525*]  not  being  *attainable),  it  is  also  sup- 
posed were  not  satisfactory  in  all  particulars. 
This  is  very  common  in  opinions  as  to  hand- 
writing; but  it  is  too  much  to  say  that  it  neces- 
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sarily  detracts  from  credibility.  Looking  at  the 
whole  evidence  in  the  bill,  the  testimony  is 
quite  strong  that  the  indorsements  were  forged 
and,  at  least,  as  to  a  large  majority  of  them,  it 
seems  difficult  to  raise  a  doubt.  Eight  of  the 
indorsements  were  directly  denied  by  the  men 
whose  names  were  alleged  to  be  forged  ;  and 
the  three  others  were  shown  to  be  simulated, 
by  witnesses  well  acquainted  with  the  true 
handwriting  of  the  persons  whose  names  were 
indorsed.  The  forging,  pr  knowingly  uttering 
of  a  single  forged  name,  would  have  completed 
the  offense.  Every  indorser,  therefore,  who 
was  sworn,  may  be  considered  as  having  fur- 
nished cumulative  evidence  that  the  paper  was 
false.  These  were  each  fortified  by  the  opin- 
ions that  other  names  were  forged  ;  and  alto- 
gether were  still  further  sustained  by  numer- 
ous and  imposing  circumstances  disclosed  in 
the  course  of  the  testimony  for  the  prosecution. 
The  point,  raised  at  the  close  of  the  trial,  and 
hastily  conceded  by  the  judge, that.to  warrant 
a  conviction,  all  the  indorsements  must  ap- 
pear to  have  been  forged,  was  putting  the  mat- 
ter in  a  singularly  favorable  light  for  the  pris- 
oner. It  was  saying,  that  if  one  out  of  the 
eleven  alleged  forgeries  be  found  genuine, there 
must  be  an  acquittal ;  whereas,  it  is  enough 
that  the  substance  of  the  issue  be  proved.  The 
offense  of  uttering  a  note  on  which  only  a  part 
of  the  indorsements  were  proved  to  be  forged, 
was  within  the  indictment,though  that  averred 
all  the  names  were  forged.  It  was  like  charg- 
ing the  simultaneous  uttering  of  eleven  forged 
instruments  of  a  certain  description  ;  for  each 
indorsement  on  a  note  is  equivalent  to  a  sepa- 
rate bill  of  exchange.  In  Rex  v.  Tfwrnas,  2 
Leach,  877;  S.  C.,2  East,  P.  C.,  934,  the  pris- 
oner was  indicted  for  uttering,  at  the  same 
time,  and  as  one  offense,  a  great  number 
of  acquittances  or  receipts  particularly,  de- 
scribed in  a  single  count ;  and  the  count  was 
held  good.  Can  it  be  possible  that  where  you 
allege  the  uttering  of  eleven  forged  instru- 
ments, the  prisoner  must  be  acquitted  because 
one  turns  out  to  be  genuine?  So  of  a  note  with 
*eleven  forged  indorsements.  If  ten,  [*526 
or  only  one  be  forged,  it  makes  the  substance 
of  the'offense  charged.  Nobody  would  think 
of  objecting  that  a  charge  of  stealing  a  dozen 
watches,  could  not  be  supported  by  proof  of 
stealing  a  less  number.  The  accused  may  al- 
ways be  convicted  of  part  and  acquitted  of  the 
residue  in  the  same  count,  when  the  matter  is 
divisible.  1  Chit.  Cr.  Law,  637.  And  the  aver- 
ment that  all  the  indorsements  were  forged, 
was  not  so  much  matter  of  description,  that 
proof  of  a  less  number  would  have  amounted 
to  a  variance. 

It  is  perfectly  well  settled  that  the  judge 
may,  as  well  in  a  criminal  as  a  civil  action,  ex- 
press his  opinion  to  the  jury  on  the  weight  of 
the  evidence.  People  v.  Haynes,  11  Wend., 557, 
562.  Such  expression  is  to  be  understood  as 
merely  in  an  advisory  sense, unless  put  in  form 
of  a  direction  as  matter  of  law.  Here  the  judge 
expressly  referred  the  material  questions  of 
fact  to  the  jury  as  the  proper  judges.  The 
charge  that  the  crime  was  complete,  notwith- 
standing the  instructions  and  cautions'in  the 
letter  to  Evans,  was,  I  have  supposed, no  more 
than  a  negative  to  the  proposition  of  counsel, 
that  this  part  of  his  declaration  or  conduct  was 
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conclusive  against  the  imputed  intent  to  de- 
fraud the  indorsers.  But  if  it  went  further,  it 
was  afterwards  expressly  put  by  the  judge,  as 
was  also  every  part  of  his  charge  in  respect  to 
conclusions  from  fact.on  the  ground  of  a  mere- 
ly advisory  declaration  to  the  jury.  In  con- 
clusion, he  told  them  that  it  was  for  the  jury  to 
judge.on  the  whole,  as  to  the  law  and  the  facts 
upon  every  point  in  the  cause.  This  was  even 
more  favorable  for  the  prisoner  than  some 
books  require.  In  the  U.  S.v.BaUiste,2  Sumn., 
240.  Ji  capital  case,  and  in  Townsend  v.  State,2 
Blackf.,151.  the  case  of  a  misdemeanor,  it  was 
held  that  the  instructions  of  the  court  upon 
matter  of  law  are  conclusive  with  the  jury,  in 
a  criminal  cause,  the  same  as  in  a  civil.  The 
question, too, was  much  considered  in  the  latter 
case,  and  learnedly  and  elaborate  y  discussed 
by  Mr.  J.  Holman,  who  delivered  the  prevail- 
ing opinion  of  the  court.  His  reasoning  comes 
with  additional  force  under  a  system  of  crim- 
inal law, which  allows  a  review  by  a  bill  of  ex- 
5537*]  ceptions  of  the  *legal  questions  decid- 
ed. Be  this  as  it  may,  there  are  few  cases  in 
which  a  judge  can  be  warranted  in  telling  a 
jury,  as  he  was  requested  to  do  here,  that  a  de 
tached  piece  of  evidence  should  conclude,  see 
Savage  v.  Birckhead,  20  Pick.,  167,  173  ;  and 
especially  where  the  proposition  involves  a 
question  of  intent  to  defraud. 

The  venue  was,  I  think,  properly  laid  in  the 
County  of  Geuesee.  The  statute  is,  that  every 
person  convicted  of  having  uttered  and  pub- 
lished as  true,  with  intent,  etc.  2  R.  S.,  562. 
What  is  an  uttering  and  publishing  ?  Tomlins 
says  :  "Any  disposal  or  negotiation  of  a  forged 
instrument  to  another  person."  Toml.  L.  Diet. 
Forgery,  2.  And  it  has  very  nearly  a  like 
meaning  in  general  parlance.  Johnson,  in  his 
dictionary,  4to,  defines  utter,  "to  sell,  to  vend." 
and  gives  an  instance  of  its  use  in  this  sense  bv 
several  writers,  from  Shakspeare  downward. 
It  may  also  mean,  "to  emit  at  large  or  pub- 
lish." Id.  In  the  statute,  however,  ft  is  used  in 
a  sense  not  quite  so  broad,  if  we  are  to  judge 
bv  the  English  cases;  and  the  word  "disposal," 
used  by  Tomlins,  is,  perhaps,  according  to 
tho*.e  cases  too  comprehensive.  "  To  dispose  " 
may  mean  "to  transfer  to  any  person,"  or  "  to 
put  into  the  hands  of  another,"  or  "to  put  away 
by  uny  means."  Johns.  Diet.,  4to.,  To  dis 
po-e.  8,  9,  14.  Accordingly,  the  English  Par 
liament  passed  two  Htalutes.one  against  uttering 
ami  publishing  and  another  against  disposing 
of  or  putting  away.  In  Rex  v.  Palmer,  2  Leach. 
978;  S.  O.,  I  Bos.  &  P.  96  (of ten  cited  1  N.  R  ) 
N.  (J.,  Russ.  &  R.  Cr.  Cas.,  72.,  it  was  held  that 
the  prisoner  delivering  a  forged  note  to  his  ac 
complice,  for  the  purpose  of  being  passed,  the 
accomplice  having  actually  tendered  it  for 
goods  which  she  purchased,  though  it  was  re 
filled  by  the  vendor,  was  a  disposing  of  or  put 
ting  away  by  the  prisoner.  Rooke.  J.,  said  the 
prisoner  could  not  recover  it  back  from  theac 
complice  by  an  action  ;  that  the  objection  ol 
the  possession  still  constructively  continuing 
in  the  prisoner  was  a  fiction,  which  should  no 
be  applied  to  defeat  a  criminal  statute  ;  ant 
that  any  delivery  to  another  with  a  fraudulent 
purpose  was  an  offense  within  the  words  "din 
pose  of  or  put  nway."  Her  v.  Gils*.  1  Mood 
Cr.  Cas..  166,  8.  P.  The  offense  of  uttering  had 
r»UH*]  *been  provided  for  by  a  previous  stat 
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ute  ;  and  in  Rex  v.  Palmer  there  was  a  count 
'or  that,  as  well  as  for  disposing,  etc. ;  but  the 
udges  hesitated,   and   forbore   to  determine 
whether  the  prisoner  was  guilty  within  the  for- 
mer statute.  The  word  "uttering"  would  seem 
.o  be  more  accurately  defined  by  "negotiation," 
which  means,  in  popular  use,  an  intercourse  of 
jusiness,  trafficking  or  treating.  Johns.  Diet., 
4to.,  To  negotiate.     Accordingly,  not  only  a 
sale  or  paying  away  a  counterfeit  note  or  in- 
dorsement, but  obtaining  credit  on  it  in  any 
form,  as  by  leaving  it  in  pledge.  Hex  v.  Birkett, 
Russ.  &  R.  Cr.  Cas.,  86,  or  indeed  offering  it 
n  dealing,  though  it  be  refused,  Hex  v.  Arscott, 
6  Carr.  &  P.,  408  ;  Rex  v.  Shukard,  Russ.  & 
R.  Cr.  Cas.,  200  ;  Rex  v.  Palmer,  before  cited, 
amount  to  an  uttering  and  publishing.    .In  the 
latter  case,  the  general  opinion  of  the  judges 
was,  that  if  the  prisoner  had  delivered  the 
forged  note  to  an  innocent  person  for  the  pur- 
pose of  having  it  passed  away,  this,  per  se, 
would  have  been  a  guilty  uttering  by  the  pris- 
oner.    At  least,  the  doctrine  is  so  stated  by  the 
report  of  the  case  in  2  Leach,  981,  though  I 
understand  the  report  in  4  Bos.  &  P.,  97,  not 
to  consider  the  uttering  as  complete  until  the 
innocent  agent  should  have  tendered  the  note 
in  payment.  Indeed  this  would  seem  to  be  the 
true  sense  of  both  reports  ;  for  the  judges  are 
represented  as  basing  themselves  on  the  doc- 
trine in  Foster's  Crown  Law,  349,  that  "Where 
an  innocent  person  is  employed  for  a  criminal 
purpose,  the  employer  must  be  answerable." 
Now  all  the  cases  put  by  Foster  are  those  of  an 
offense  completed  by  the  innocent  agent.   One 
is  of  poison  knowingly  prepared  and  delivered 
by  A  to  D,  with  instructions  to  administer  it 
to  B.  The  agent,  D,  delivering  it  according  to 
instructions,  being  ignorant  of  its  quality,  and 
B,  dying  of  the  poison,  A  is  guilty  as  a  princi- 
pal, though  absent  from  the  place  of  delivery. 
And  he  says  the  law  is  the  same  in  the  case  of 
inciting  a  madman,  or  a  child  not  at  years  of 
discretion,  to  commit  a  felony  in  the  absence 
of  the  instigator.     So  Hale  says  :  "  A  lets  out 
a  wild  beast,  or  employs  a  madman  to  kill 
others,  whereby  any  is  killed.     A  is  principal 
in  this  case,  though  absent,  because  the  instru- 
ment cannot  be  a  principal."    1   Hale,  P.  C.f 
615.  Lond.  ed.,  *1800.     The  principle  [*5i2» 
of  these  cases  is  that  the  really  guilty  man  shall 
be  deemed  present,  and  in  construction  of  law 
the  actual  perpetrator  of  the  mischief  at  the 
place  where  the  crime  happens  to  be  consum- 
mated.    This,  too,  is  the  notion  which  was  ap- 
plied to  a  fraudulent  uttering  in  /forv.  Cottiattt, 
if  the  reporters,  nearest  cotemporary  with  that 
case  are  to  be  relied  on.     It  is  reported  in  sev-- 
cral  books.  2  Leach.  1048:  4  Taunt.,  300 :  Russ. 
&  R.  Cr.  Cas..  212  ;  the  latter  materially  dis- 
agreeing with  the  former  as  to  the  decision.  In 
that  case  the  indictment  was,  in  several  counts, 
for  uttering,  vending  and  selling  forged  med- 
icine stamps.     The  venue  was  laid  in  London, 
according  to  Leach  and  Taimton.    The  forger- 
Jos  were  concocted  by  the  prisoner  in  Middle- 
Hex,  and   there  pasted  on  the  outside  of  the* 
medicine  bottles.     These  were  all  done  up  in  a 
package  which  wa*  superscribed  with  a  direc- 
tion  to   "  Messrs.    Wood   &   Cunningham  at 
Bath."  from  whom  the  prisoner  hail  previously 
received  an  order  so  to  direct  the  package;  but 
they  were  innocent  of  the  forgery  and  uttering, 
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The  prisoner  delivered  the  package  thus  direct- 
ed, to  a  lad,  as  his  porter,  at  his  shop  in  Mid- 
dlesex, to  carry  to  the  C.  &  F.  inn,  at  Alders- 
gate  St.,  London,  in  order  that  it  might  be 
conveyed  by  R.'s  wagon  ;  thence  to  the  con- 
signees at  Bath.  The  prisoner  helped  put  the 
package  on  the  lad's  shoulders,  and  wrote  a 
letter  to  the  consignees,  advising  them  of  his 
having  sent  the  medicines  according  to  their 
order  ;  and  in  the  package  inclosed  an  invoice 
or  bill  of  parcels.  The  package  was  delivered 
by  the  lad  at  the  London  inn,  and  thence  was 
carried  by  the  wagon,  in  due  course,  to  Bath, 
where  the  innocent  consignees  opened  it  and 
exposed  the  medicines  for  sale  with  the  forged 
stamps  pasted  upon  them.  The  order  of  the 
consignees  was  general,  that  the  medicines 
should  be  sent  to  them,  and  on  the  package  ar- 
riving they  paid  the  carrier  for  bringing  it.  A 
majority  of  the  judges  held  the  offense  was 
complete  in  London,  and  the  venue  properly 
laid  there,  according  to  Leach  and  Taunton  ; 
but  the  difference  among  them  being  serious, 
the  question  was  not  finally  decided.  I  have 
collected  the  facts  from  Leach,  and  Russell  & 
Ryan,  the  latter  stating  them  the  most  fully  ; 
53O*]  though  there  *is  a  singular  discrepancy 
between  the  two  earlier  reporters,  Leach  and 
Taunton,  on  one  side,  and  Russell  &  Ryan 
on  the  other.  They  all  concur  that  the  pris- 
oner was  tried  at  the  Old  Bailey,  which  was  in 
London — the  two  former  saying  the  venue  was 
laid  there,  and  that  a  majority  of  the  judges 
held  the  offense  complete  there.  Russell  & 
Ryan,  however,  state  the  venue  as  having  been 
laid  in  Middlesex,  and  that  a  majority  of  the 
judges  were  of  opinion  that  there  was  an  utter- 
ing and  vending  in  Middlesex,  while  a  minor- 
ity thought  not.  The  latter  reporters  state  the 
division  as  standing  six  to  five,  and  give  the 
names  thus  :  "At  a  meeting  of  all  the  judges, 
the  majority,  viz. :  Lord  Ellenborough,  Mans- 
field, Ch.  J.,  Grose.J..  Thompson, B.,  Le  Blanc, 
J.,  and  Bayley,  J.,  thought  it  an  uttering  and 
vending  in  Middlesex;  Heath.  J.,  Lawrence,  J. 
Chambre,e7.,Graham,#.,  and  Wood, B., thought 
not.  On  the  argument,  they  make  the  prison- 
oner's  counsel  contend  that  no  uttering  was 
proved  in  the  County  of  Middlesex,  the  prisoner 
not  having  parted  with  the  possession  there  ; 
but  the  package  remained  in  the  care  and  cus- 
tody of  his  servant  all  the  time  while  there.and 
it  was  under  the  prisoner's  control  all  the  time 
while  it  remained  in  Middlesex,  so  that  he 
might  countermand  the  sending  and  delivering 
of  it.  The  like  objection  was  applied  to  the 
counts  for  vending  and  selling.  The  same 
•account  is  given  of  the  case  by  a  judge  who 
took  part  in  the  decision,  Bailey,  J. ,  arguendo, 
in  King  v.  Burdett,  4  B.  &  Aid.,  154,  except 
that  he  makes  the  division  seven  to  five.  This 
was  in  1820,  and  Russell  &  Ryan's  Reports 
were  published  in  1825;  Taunton's  Report  was 
in  1812,  the  very  year  of  the  decision,  and 
Leach's  in  1815.  Which  was  correct,  it  is  im- 
possible for  us  to  say.  The  trial  being.as  stated 
1>y  Russell  &  Ryan, at  the  Old  Bailey  in  London, 
is  not  decisive  of  the  venue  ;  for  it  was  custo- 
mary to  hold  the  jail  delivery  there,  as  well 
for  the  County  of  Middlesex  as  London.  1  Chit. 
Cr.  L.(  Am.  ed.,  1836,  p.  189  ;  2  Toml.  Diet., 
London,  p.  483,  Philad.  ed.,  1836;  Doug.,  796, 
797.  It  is  stated  both  by  Taunton  and^Leach, 
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that  the  case  went  off  by  the  prisoner  being^ 
afterwards  tried  for  a  like  uttering,  which  was 
clearly  in  London.  The  second  case  is  reported 
in  *Russ.  &  R.,  229.  The  trial  is  stated  [*531 
to  have  been  at  the  Old  Bailey,  but  the  venue 
is  not  mentioned.  The  difference  between  the 
judges  being  so  serious,  the  decision  was  never 
acted  upon.  The  English  elementary  writers 
have  some  adopted  the  first  report  as  given  by 
Taunton  and  Leach,  Roscoe,  Cr.  Ev.,898,  Am. 
ed.,  1836,  and  others  that  as  given  in  Russell 
&  Ryan,  1  Chit.  Cr.  Law,  190,  Am.  ed.,  1836. 
But  the  question  of  locality  was,  on  the  whole, 
found  so  difficult  to  be  settled, either  by  law  or 
evidence,  that  a  statute  was  afterwards  passed 
in  England,  making  forgery,  uttering,  etc., 
triable  wherever  the  accused  should  be  arrested 
or  in  custody,  and  allowing  the  venue  to  be 
laid  there.  Stat.  1  Wm.  IV.,  ch.  66,  sec.  24. 
cited  in  Roscoe,  Cr.  Ev.,  409.  Collicott's  case 
is  no  longer,  therefore,  of  any  consequence  in 
England  with  regard  to  the  venue  in  cases  of 
uttering  ;  and  I  have  gone  into  its  history  with 
a  view  of  seeing  what  weight  it  may  carry  as  an 
authority  with  us,  where  the  question  is  still 
open  and  must  be  met.  It  will  have  been  seen, 
that  the  judges  were  almost  equally  divided, 
and  the  reporters  do  not  agree  on  which  side 
the  majority  was.  Taking  Taunton  and  Leach's 
report,  the  uttering  was  held  to  be  complete 
when  delivered  at  the  inn  or  to  the  carrier  in 
London,  and  the  venue  to  be  properly  laid 
there.  According  to  the  other  report,  the  de- 
livery of  a  sealed  package  to  the  prisoner's  ser- 
vant in  Middlesex,  who  was  ignorant  of  its 
contents,  and  from  whom  it  might  have  been 
immediately  taken  back,  was  held  to  be  an  ut- 
tering there,  and  fixed  the  venue.  In  the  lat- 
ter view,  at  least,  it  seems  far  from  being  a  re- 
liable case,  and  Bayley,  J.,  who  was  with  the 
majority,  shows  by  what  he  afterwards  said  in 
King  v.  Burdett,  4  Barn,  &  Aid.,  154,  155,  that 
he  had  on  reflection  become,  at  least,  quite  dif- 
fident of  his  former  opinion.  With  what  pro- 
priety could  the  man  be  said  to  have  negotiated 
the  stamps  while  they  remained  in  his  own 
hands,  or,  which  is  the  same  thing,  in  the- 
hands  of  his  agent,  the  porter  ?  The  case 
seems  to  accord  better  with  principle.if  we  con- 
sider the  uttering  complete  when  the  package 
was  left  at  the  inn,  which,  under  the  circum- 
stances, was  a  constructive  delivery  to  the  con- 
signees at  that  place.  The  consignees  had  given 
directions  to  have  *the  goods  sent  by  a  [*532 
carrier,  with  the  direction  as  indorsed  ;  and 
nothing  is  better  settled,  than  that  a  reception 
by  him  is  a  reception  by  the  consignee,  who 
may  in  virtue  of  the  delivery  bring  trover  for 
the  goods.  Nor  is  it  necessary  that  the  specific 
carrier  should  be  named  by  the  consignee.  His 
general  direction  to  send  by  a  carrier  makes 
any  carrier,  whom  the  consignor  may  select, 
the  servant  of  the  consignee,  and  that,  though 
he  even  be  paid  by  the  consignor.  Jeremy,  L. 
of  Carr.,  94-99,  N.  Y.  ed.,  1816.  But  the  car- 
rier is  especially  his  servant,  where,  as  in  Uol- 
licott's  case,  he  pays  for  the  transportation.  In 
short,  the  case  at  London  came  -to  the  same 
thing  as  if  the  consignees  had  been  there  and 
personally  received  the  forged  stamps  of  the 
prisoner.  Clearly  that  was  a  complete  utter- 
ing within  the  strictest  sense  of  the  term.  It 
was  a  sale  of  the  stamps  to  the  consignees.  To- 
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have  holden,  on  the  other  hand,  that  a  deliv- 
ery to  the  porter  at  Middlesex,  who  was  a  mere 
innocent  instrument  of  the  prisoner.constituted 
a  completion  of  the  crime,  would  be  to  say  that 
a  man  may  be  guilty  of  uttering,  while  he  him- 
self holds  a  package  of  forgeries,  without  hav- 
ing offered  them  to  any  human  being,  unless 
it  can  be  made  out  that  the  porter  at  Middlesex 
was  the  servant  of  the  consignees,  as  well  as 
the  carrier  at  London.  That,  I  imagine,  can 
hardly  be  pretended  ;  or  if  that  be  the  point 
decided,  it  takes  away  all  application  of  the 
case  to  the  one  before  us,  in  which  Evans,  the 
consignee,  certainly  held  no  privity  with  any 
one  employed  in  carrying  the  prisoner's  letter. 
Evans  had  given  no  previous  direction  what- 
ever to  have  the  letter  sent.  The  whole  orig- 
inated with  the  prisoner.  The  instruments 
employed,  the  postofftce  and  its  agents  and 
servants  were  his.  They  were  innocent  instru- 
ments ;  and  if  we  are  warranted  in  applying 
the  doctrine  cited  from  Foster  and  Hale  to  an 
uttering,  it  could  not  have  been  completed  till 
the  letter  bearing  the  forgery  had  reached  its 
destination  at  Batavia.  That  the  doctrine  does 
apply  to  the  crime  of  uttering,  we  have  already 
seen  by  Bex  v.  Palmer.  That  this  crime  ad- 
mits of  principles  and  accessories,  like  most 
other  felonies,  is  abundantly  settled  by  other 
authorities.  Rex  v.  Soares,  Russ.  &  R.  Cr.  Gas., 
25  :  2  East,  P.  C.,  974 ;  Rex  v.  Davis,  Russ.  & 
533*]*R.  Cr.  Cas.,  113;  Rexv.  Badcock,  Id., 
249  ;  Rex  v.  Stewart,  Id.,  363  ;  Rex  v.  GWes,  1 
Mood.  Cr.  Cas.,  166.  And  we  have  before  seen 
what  act  constitutes  a  simple  uttering,  viz.:  a 
sale,  etc.,  or  at  least  an  offer.  Tilghman,  Ch. 
J ,  in  Commonvsealth  v.  Searle,  2  Binn.,  339, 
says,  declaring  or  asserting  the  goodness  of  a 
note  is  an  uttering.  But  in  Rex  v.  Shukard, 
Russ.  &  R.  Cr.  Cas.,  200,  it  was  held  that 
merely  showing  forged  notes,  in  order  to  in- 
duce another  to  believe  the  prisoner  is  a  man  of 
substance,  and  procuring  the  other  to  keep 
them  for  him,  was  not  enough.  The  judges 
seemed  to  be  of  opinion,  that  to  make  an  ut- 
tering, the  forged  notes  should  be  parted  with, 
or  tendered  or  offered,  or  used  in  some  way 
to  get  money  or  credit  upon  them.  See,  also, 
U.  8.  v.  JfitcfoU,  1  Baldw.,  866.  367. 

Taking  any  of  the  definitions  to  which  I  have 
adverted,  let  us  inquire  where  was  the  utter- 
ing of  the  note  in  question  with  its  forged  in- 
dorsements complete?  Can  the  maiHng  in  a 
sealed  letter  at  N.  Y.  be  called  a  negotiating? 
Was  it  by  that  act  alone  parted  with,  or  tend- 
ered, or  offered  or  used  in  any  way  to  get 
money  or  credit  upon?  Was  its  goodness  thus 
even  declared  or  asserted?  It  was  secretly  put 
in  a  course  of  transmission,  through  agents  ig- 
norant of  it-  very  existence  ;  and  this  was  all 
that  was  done  at  N.  Y.  Uttering  implies  two 
parties,  a  party  acting  and  one  acted  upon.  If 
it  be  by  way  of  sale,  there  must  be  a  vendee  ; 
if  by  pledge,  there  must  be  a  pledgee  ;  if  by 
offer,  there  must  be  some  one  present  to  hear 
the  offer  ,  and  if  by  simply  declaring  it*  good- 
ness, there  must  be  some  one  addressed  as  a 
reader  or  a  hearer.  A  sealed  letter  cannot  in 
the  nature  of  things  perform  any  of  the  offices 
mentioned, till  it  reaches  the  place  of  its  address; 
and  then  it  may  perform  all  or  any  of  them. 
The  Statute  27  Geo.  II.,  ch.  15.  made  it  felony 
to  send  a  threatening  letter.  One  was  sent  by 
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an  innocent  agent  in  one  county  to  the  post  in 
the  same  county,  and  delivered  by  the  penny- 
post  in  another  county  where  the  venue  was 
laid,  to  the  prosecutor.  The  venue  was  held 
to  have  been  well  laid  in  the  latter.  Rex  v.  Qird- 
wood,  2  East,  P.  C.,  1120;  1  Leach.  142.  One 
would  suppose  that  if  it  be  possible  to  consum- 
mate a  felony  *by  letter  without  its  [*534 
being  received.it  would  have  been  so  in  a  case 
where  the  mere  sending  is  declared  a  felony. 
Yet  even  in  such  case  the  letter  completing  its 
office  by  the  penny- post,  was  held  a  consumma- 
tion, of  the  offense  by  the  hand  of  the  prisoner, 
though  he  was  at  the  time  actually  in  jail  in 
another  country.  Thus  the  cases  in  respect  to 
a  felonious  uttering  and  the  like  acts  where 
they  are  made  felonies  are  nearly  uniform, 
that  unless  the  agent  of  transmission  be  himself 
guilty,  his  act  is  deemed  that  of  the  employer 
at  the  place  where  the  uttering  is  completed. 
It  is  the  same  in  principle  whether  he  employ 
one  or  many  agents  ;  the  innocent  adult,  the 
child,  or  the  madman  of  Foster.the  wild  beast 
of  Hale,  or  the  agents  of  the  postoffice  and  the 
mail.  The  guilty  employer,  at  whatever  dis 
tance,  cannot  shield  himself  under  the  idea  of 
being  a  mere  accessory,  as  if  his  agents  were 
guilty  like  himself.  But  he  is  a  principal, present 
and  acting,  iu  legal  contemplaticn.at  the  place 
where  the  crime  is  finally  perpetrated,  and  he 
may  be  indicted  and  tried  there.  That  place, 
in  my  opinion  was,  as  to  Rathbun,  Batavia,  in 
the  County  of  Genesee.  There  the  letter  was 
opened  by  Mr.  Evans,  and  the  transfer  or  ne- 
gotiation of  the  note  consummated.  I  am  also 
of  opinion  that  there  was  no  uttering  at  N.  Y., 
or  at  any  place  beside  Batavia,  within  the  mean- 
ing of  the  statute.  To  my  mind.therefore.the 
case  is  clear  enough  for  the  prosecution.  I 
think  the  Atty-Gen.  was  bound  to  lay  the 
venue  in  the  County  of  Genesee.  The  crime 
of  forgery  is  one  felony.  That  may  be  com- 
plete without  any  uttering  and  even  without 
publication.  2  Russ.  Cr.,  295,  Am.  ed.,  1886, 
and  cases  cited.  Uttering  is  another  and  a  dis- 
tinct felony.  Even  delivery  to  a  guilty  agent, 
for  the  purpose  of  uttering.thus  absolutely  and 
irrevocably  parting  with  the  paper,  and  though 
the  agent  complete  the  uttering,  leaves  the 
employer  but  an  accessory.  The  principal 
crime  is  committed  by  the  agent.  Till  he  has 
performed  his  office  there  can  be  neither  acces- 
sory nor  principal.  This  alone  shows  that  the 
disponee  must  be  reached.  The  same  thing, 
where  the  agent  is  innocent,  makes  the  employ- 
er a  principal.  The  distinction  lies  in  the  doc- 
trine of  principal  and  accessory,  a  doctrine  pe- 
culiar to  felonies;  *and  the  distinction  [*f>3/> 
cannot  be  maintained,  if  a  mere  delivery  for 
the  purpose  of  negotiation  is  in  itself  un  utter- 
ing. 

80  much  have  I  thought  it  necessary  to  Ray 
before  noticing  several  cases  of  mere  misde- 
meanor which  were  cited  in  argument  und 
much  relied  on  for  the  prisoner.  They  certain- 
ly do  put  it  very  strongly  that  the  mere  mail- 
ing of  a  letter,  or  giving  it  to  an  agent,  with 
intent  that  it  should  be  curried,  shall  in  itself 
be  deemed  a  publication,  a  sending  or  an  at- 
tempt, and  ax  such  indictable  in  the  county 
where  the  act  wa«  done,  though  the.  delivery 
was  in  another.  The  first  two  were  ca^es  o"f 
libel.  Rex  v.  Williams,  2  Camp.,  607,  and  King 
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v.  Burdett,  4  B.  &  Aid.,  95.  In  both  it  may  be 
taken  as  holden,  that  the  mere  putting  a  sealed 
libel  in  the  postofflce  of  one  county,  with  intent 
that  it  should  go  to  and  perform  its  mischiev- 
ous purpose  in  another,  was  a  publication,  a 
complete  offense  in  the  first,  and  indictable 
there.  The  third  case  was  U.  8.  v.  Worrall,  2 
Dall.,  384,  388,  wherein  it  was  holden  that  the 
mailing  of  a  letter  in  Philadelphia,  in  the  dis- 
trict of  Pa. ,  addressed  and  offering  a  bribe  to  a 
U.  8.  officer  in  N.  J.,  in  another  district,  was 
in  itself  a  criminal  attempt  to  bribe,  and  in- 
dictable as  such  in  the  former  district.  It  is 
unnecessary  to  impugn  the  authority  of  either 
of  these  cases,  allowing  them  to  rest  entirely 
on  the  ground  already  stated, which  is  putting 
them  most  favorably  for  the  prisoner.  As  to 
the  first  two  cases,  it  is  impossible  to  say  that 
such  a  publication  merely  is  a  felonious  utter- 
ing within  the  statute,  though  on  the  peculiar 
doctrines  of  libel  it  may  be  enough  for  the  pur- 
pose of  making  out  a  misdemeanor.  As  to  the 
last  case,  the  writing  and  sending  a  letter,  or 
mailing  it  in  Pa.  for  the  purpose  of  being  sent, 
was  in  itself  literally  an  attempt  there  to  bribe 
the  officer,  though  the  letter  was  addressed  to 
him  at  his  residence  in  N.  J.  The  court  said 
the  writing  and  delivery  were  to  be  considered 
as  one  act,  and,  as  far  as  respected  the  defend- 
ant, it  was  consummated  at  Pa.  They  thus 
placed  it  on  the  same  footing  as  the  libel  in  the 
first  two  cases:  a  pernicious  writing  published 
in  the  place  where  it  was  written.  Indeed,  it 
is  well  settled  that  the  bare  attempt  to  commit 
536*]  a  misdemeanor, *or  to  persuade  anoth- 
er to  commit  one,  is  in  itself  a  misdemeanor. 
To  this  several  cases  were  cited  in  King  v. 
Higgins,  2  East,  5;  and  no  doubt  the  writing 
and  mailing  a  letter  to  another,  persuading  him 
to  commit  a  misdemeanor,  is,  as  an  attempt, 
indictable.  The  doctrine  of  mailing  libels  may 
well  be  rested  on  this  ground.  The  act  is  an 
attempt  to  provoke  a  breach  of  the  peace.  So, 
according  to  King  v.  Higgins,  Rathbun  might 
have  been  indicted  in  N.  Y.,  for  an  attempt  to 
commit  the  offense  of  a  felonious  uttering:  for 
it  is  equally  well  settled  that  an  attempt  to 
commit  a  felony  is  in  itself  a  misdemeanor. 
That  was  the  very  point  of  King  v.  Higgin*. 
The  indictment  was  for  persuading  another  to 
steal;  he  refused  to  comply,  yet  the  indictment 
was  maintained.  So  in  the  case  at  bar,  had  the 
letter  miscarried  and  the  felonious  purpose  of 
uttering  been  defeated.  It  being  completed, 
however,  the  act  which  was  before  but  a  mis- 
demeanor, makes  the  writer  a  mere  accessory 
to  or  a  principal  in  the  higher  crime, according- 
ly as  the  agent  was  guilty  or  innocent. 
"  But  there  is  another  reason  why  we  cannot 
argue  from  the  doctrine  of  venue  in  cases  of 
misdemeanor  to  that  of  venue  in  cases  of  fel- 
ony .  In  the  former,  where  the  offense  is  made 
up  of  two  material  acts  or  events  done  or  hap- 
pening in  different  counties,  the  venue  may  be 
laid  in  either.  This  was  abundantly  shown  in 
King  v.  Burdett,  4  B.  &  Aid. ,  95,  and  agreed 
by  the  judges,  except  Bayley,  J. ,  and  he  was 
by  no  means  clear  against  it.  See  4  B.  &  Aid., 
155.  The  rule  was  held  to  be  the  same  as  that 
advanced  by  Bulwer's  case,  7  Rep.,  57,  in  re- 
spect to  a  civil  action.  There  the  declaration 
was  in  trespass  on  the  case,  for  maliciously 
outlawing  the  plaintiff  on  a  ca.  sa.,  in  which 
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proceeding  he  was,  as  a  consequence,  impris- 
oned in  Norfolk,  where  the  venue  was  laid. 
But  the  ca.  sa.  was  purchased  in  Middlesex, 
and  delivered  to  the  sheriff  in  London,  who 
made  the  return  of  non  e*t.  Then  the  exigent 
was  executed  with  proclamations  in  London, 
and  the  writ  of  capias  utlagatum  directed  to 
and  executed  by  the  sheriff  of  Norfolk,  by  ar- 
resting and  imprisoning  the  plaintiff.  All 
these  acts  were  held  legally  ascribable  to  the 
defendant,  as  done  by*him  in  the  sev- 1*537 
eral  counties.  The  action  was  held  to  be  well 
laid  in  Norfolk.  So,  said  the  court,  it  would 
have  been  equally  well  if  laid  in  London  or 
Middlesex:  for  they  adopted  this  rule:  "In 
all  cases  where  the  action  is  founded  upon  two 
things  done  in  several  counties,  and  both  are 
material  or  traversable,  and  the  one  without 
the  other  doth  not  maintain  the  action,  there 
the  plaintiff  may  chuge  to  bring  his  action  in 
which  of  the  counties  he  will."  The  rule  is 
followed  out  by  that  unparalleled  copiousness 
and  variety  of  illustration  peculiar  to  Ld. 
Coke,  in  which  its  application  is  shown  to  ap- 
peals of  murder  and  other  felonies.  In  Rex  v. 
Burdett  the  indictment  was  for  writing  and 
publishing  a  libel  in  Leicestershire,  where  the 
venue  was  laid.  There  was  evidence  that  it 
was  written  and  inclosed  in  a  letter  there,  and 
delivered  to  an  agent  with  directions  to  deliver 
it  toB.  in  Middlesex,  who  accordingly  received 
it.  One  objection  was  that  the  venue  should 
have  been  laid  in  Middlesex,  because  the  of- 
fense was  not  complete  till  the  publication.  A 
majority  of  the  judges  agreed  that,  admitting 
this  to  be  so,  the  venue  might  be  laid  in  either 
the  county  where  the  libel  was  written  or  sent 
or  that  where  it  was  published.  But  it  was 
admitted,  both  by  the  Atty-Gen.  and  the 
judges,  that,  had  the  crime  been  a  felony,  the 
government  must  have  sought  out  the  place 
where  it  was  consummated,  and  laid  the  ven- 
ue there,  or  else  it  would  not  be  indictable 
in  either  county.  Abbott,  Ch.  J.,  says  the 
sending  or  carrying  is  the  commencement  of 
the  publication  ;  the  receipt  and  reading  are 
its  consummation.  4  B.  &  Aid.,  176.  In  Bui- 
wer's  case  the  visible  wrong,  the  imprison- 
ment, was  spoken  of  as  the  consummation ; 
and  that  being  in  Norfolk,  the  venue  was  said 
to  be  laid  there  with  peculiar  propriety.  Again; 
it  is  said  where  a  mortal  stroke  is  given  in  one 
county,  and  the  man  dies  in  another,  the  death 
which  accrued  on  the  stroke  made  the  felony, 
and  the  appeal  was  held  to  lie  in  the  latter 
county  ;  the  forging  of  a  deed  in  one  county 
and  publication  in  another  gives  an  action  in 
the  latter.  Other  books  give  further  instances. 
An  usurious  agreement  is  made,  or  a  draft 
given  for  usury  money  in  one  county,  but  the 
money  is  received  in  another ;  *the  re-  [*538 
ceipt  of  the  money  consummates  the  offense. 
Fixher  v.  Beasley,  1  Doug.,  235 ;  Scott,  q.  t.,  v. 
Brest,  2  T.  R..  238;  Scurry,  q.  t.,  v.  Freeman, 
2  Bos.  &  P.,  381.  Money  is  obtained  in  one 
county  on  a  false  pretense  made  in  another ; 
the  venue  should  be  laid  in  the  former,  for  the 
offense  was  consummated  by  receiving  the 
money.  2  Stark.  Ev.,  897,  Am.  ed.,  1837,  n. 
I;  King  v.  Buttery,  cited  4  B.  &  Aid.,  179.  A 
conspiracy  in  one  place  to  obtain  money  from 
the  government  by  false  vouchers  is  indictable 
in  another  where  the  vouchers  are  delivered  ; 

WEND.  21. 


1839 


THB  PEOPLE  v.  RATHBUN. 


538 


for  the  delivery  consummates  the  offense;  and 
a  delivery  by  transmission  in  a  letter  through 
the  post  is  within  the  rule.  King  v.  Brisac,  4 
East,  164.  And  see  People  v.  Mather,  4  Wend., 
229,  259,  per  Marcy,  J.  A  man  in  Ireland  sent 
a  libel  to  be  published  in  the  County  of  Middle- 
sex, England,  which  was  done,  and  he  was 
held  indictable  in  the  latter  county.  King  v. 
Johnson,  7  East,  65.  And  see  Rex  v.  Walton, 

1  Camp.,  215,  216. 

In  all  these  cases,  had  the  offense  been  fel- 
ony, and  pursued  criminally  as  such,  and  the 
action  of  the  accused  as  a  principal  offender 
could  have  been,  as  it  may  be  in  case  of  a  mis- 
demeanor, continued  by  legal  construction  to 
the  place  of  consummation,  the  venue  might 
and  must  have  been  laid  there.  The  doctrine 
of  election  has  never,  as  in  case  of  civil  ac- 
tions and  indictments  for  misdemeanor,  been 
extended  as  a  rule  to  felonies.  There  may  be 
exceptions  ;  as  where  goods  are  stolen  in  one 
county  and  transported  into  another;  but  the 
reason  of  this  is  that  there  is  a  complete  felony 
in  each  county.  The  same  exception  was  once 
thought  applicable  to  embezzlement  by  serv- 
ants. Rex  v.  Bobson,  1  East,  P.  C.,  add.,  24. 
Though  in  a  subsequent  case  the  court  thought 
it  safer  to  look  exclusively  to  the  place  of  con- 
summation. Bex  v.  Taylor,  8  Bos.  &  P. ,  596  ; 

2  Leach,  974,  4th  ed. ;   Russ.  &  R.  Cr.  Cas., 
63.    The  doubt,  when  a  felony  was  committed 
by  separate  acts  in  two  different  counties,  has 
been  whether  it  could  be  treated  as  a  complete 
felony  in  either.     But  I  shall  notice  presently 
that  the  doubt  has  no  application  to  the  case 
at  bar. 

539*  j  *In  King  v.  Burdett,  and  U.  S.  v.  Wor- 
roll,  there  was  direct  evidence  that  the  letters 
had  been  received  according  to  directions.  In 
Rex  v.  Williams,  the  mailing  was  evidence  of 
sending,  and  for  this  act  alone  the  indictment 
was  drawn.  See  per  Bayley,  J.,  in  King  v. 
Burdett,  4  B.  &  Aid.,  154.  In  the  two  former, 
there  was  a  plain  right  to  elect  the  venue;  in 
the  latter,  it  seems  to  have  been  laid  in  the 
very  county  of  the  offense.  Had  the  letter  ar- 
rived, that  would  have  made  a  case  of  election; 
and  perhaps  the  arrival  may  be  deemed  to  have 
been  shown,  according  to  the  doctrine  of  pre- 
sumptive evidence,  ft  would  have  arrived  in 
the  ordinary  course  of  the  postofflce.  a  public 
department;  and  that  was  a  ground  for  the 
presumption,  till  the  contrary  was  shown.  Phil. 
Ev.,  8tbed.,  471;  per  Park,  B.,  In  Warren  v. 
Warren,  1  Cromp.,  M.  &  R..  250.  In  no  view, 
therefore,  do  I  think  that  the  decisions  cited 
concerning  misdemeanors  can  be  applied  to 
the  case  at  bar.  In  defining  and  trying  felo- 
nies, the  law  is  more  careful  to  resolve  (he  of- 
fense into  separate  acts  which  produced  it, with 
a  view  to  distinguish  between  principal  and 
accessory.  Whereas,  in  misdemeanors,  all  con- 
cerned are  principal*,  and  every  act  tending 
towards  its  commission  seems  of  itself  to  be 
an  offense  of  the  same  grade  with  the  final  act 
or  event ;  indeed,  to  be  identified  with  it.  Thus, 
in  King  v.  Burdett,  4  B.  &  Aid..  126,  Best,  ./  . 
speaking  of  the  libel,  said:  "The  moment  a 
man  delivers  a  libel  from  his  hands,  his  con- 
trol over  it  is  gone.  He  has  shot  his  arrow, 
and  it  does  not  depend  upon  him  whether  it 
hits  the  mark  or  not.  There  i-  an  end  of  the 
locus  penitentia.  his  offense  ia  complete,  all  that 
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depends  upon  him  is  consummated,  and  from 
that  moment,  upon  every  principle  of  common 
sense,  he  is  liable  to  be  called  upon  to  answer 
for  his  act."  It  is  evident  that,  to  import  such 
a  doctrine  into  the  law  of  felony,  would  at 
once  subvert  the  law  of  principal  and  acces- 
sory, and,  what  is  more  pertinent  to  the  case 
before  us,  it  would  be  to  overrule  several  de- 
cisions which  I  have  cited  denying  the  appli- 
cation of  that  doctrine  as  to  felonies  committed 
either  by  force  or  fraud.  A  man  writes  a  letter 
directing  another  to  commit  a  robbery  or  a 
*forgery,  or  utter  a  forgery,  either  of  [*54O 
which  is  done  in  his  absence;  no  one  will  pre- 
tend that  the  writer  is  more  than  an  accessory 
before  the  fact ;  whereas,  had  the  object  been 
an  assault,  he  would  have  been  a  principal,  on 
his  advice  being  followed.  He  sends  poison 
into  another  county,  by  an  innocent  agent,  to 
be  administered  there  as  a  medicine;  his  arrow 
is  sped,  and  he  is  at  once  guilty  of  a  misde- 
meanor in  his  own  county;  but  not  of  a  felony 
there,  though  the  poison  do  its  office.  The 
law  pronounces  him  present  at  the  place  of 
ministration,  by  one  of  those  fictions,  without 
which  there  would  be  a  failure  of  justice;  for 
if  he  be  not  holden  to  a  trial  no  one  can  be.  In 
that  way,  one  who  is  out  of  the  State  might 
send  into  it  and  administer  fatal  poison  with 
impunity  to  every  one  concerned;  for  the  in- 
nocent agent  could  not  he  punished.  So  of 
uttering  forged  paper  through  the  postofflce. 
The  venue  must  be  laid  at  the  place  where  the 
letter  is  delivered;  and  the  offender  cannot  be 
allowed  to  gainsay  the  fact  that  he  was  pres- 
ent, and  himself  committed  the  crime  where  it 
is  received.  The  same  rule  obtains  between 
county  and  county.  That  it  is  fallacious  to 
reason,  concerning  venue  from  cases  of  misde- 
meanor to  those  of  felony,  or,  trice  versa,  I  also 
refer  to  what  was  said  by  Abbott,  Ch.  J..  in 
King  v.  Burdetl,  4  B.  &  Aid.,  171-175,  and  the 
remarks  of  some  other  judges  in  the  course  of 
the  cause. 

One  word  may  be  due  to  Rex  v.  Hensey. 
There  intercepted  letters  were  held  to  be  ov?rt 
acts  of  high  treason.  1  Burr.,  646,  and  (.irfgg's 
case,  there  cited.  It  would  probably  have  been 
|  the  same  thing  had   the  letters  never  been 
!  mailed;  but  confined  to  the  prisoner's  custody. 
Scribere  est  agere  is  a  true  saying,  though  "it 
j  was  misapplied  in  Sidney's  case.     Foster,  198, 
j  Dublin  ed.,  1791.     Such  evidence  is  admitted 
|  on    the  peculiar  doctrines  of   high   treason, 
|  wherein  there  are  no  accessories  any  more  Hum 
;  in  misdemeanors.     The  very  intent  to  commit 
treason  is  many  times  actual  treason.     Marcy, 
./.,  in  People  v.  Mather,  4  Wend.,  259.  260;"  1 
Chit.  Cr.  L.,  261.  Am.  ed.,  1886.     A  letter  in- 
dicating the  intent,   and  connected  with  the 
mserulion  of  a  treasonable  purpose,  is  clear- 
y  evidence,  therefore,  *of  the  crime  [*fi4  1 
!  itself;  and.  if  mailed,  it  is  plainly  an  overt  act. 
I  Foster,  before  cited.     It  does  not  follow  that  a 
,  like  overt  act.  tending  to  the  commission  of  a 
\  felony,  is  in  itself  a  felony.     I  have  already 
cited  several  derisions  to  the  contrary,  in  the 
l  very  ca-se  of  uttering  forged  paper. 

1*he  rule  of  the  common  law,  that  where  a 

j  felony  is  hcirim  in  one  county  and  con^uni 

mated   in   another,  it  cannot   be   indicted  in 

j  either,  but  the  people  must   !><•  thrown  hark 

I  upon  an  indictment  as  for  a  mere  misdemeanor 


i; 
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in  each  county,  1  Chit.  Cr.  L.,  177,  Am.  ed., 
1836,  was  not  much  insisted  on  at  the  bar.  It 
seems  never  to  have  been  applicable  to  the  case 
of  a  man  in  one  county  committing  a  felony  in 
another  through  the  medium  of  an  innocent 
agent.  Chitty  lays  down  the  rule,  on  the  au- 
thority of  Oirdwood's  case,  before  cited,  thus: 
"Where  a  person,  by  means  of  an  innocent 
agent,  procures  a  felony  to  be  done  in  another 
county,  he  may  be  indicted  there,  though  not 
personally  present.  Thus,  in  case  of  a  threat- 
ening letter,  sent  by  the  hands  of  a  person  in- 
nocent of  its  contents,  the  defendant  may  be 
indicted  in  the  place  where  the  letter  was  re- 
ceived." 1  Chit.  Cr.  L.,  190.  The  rule  is,  I 
think,  well  sustained  both  by  authority  and 
principle.  It  is,  moreover,  directly  applicable 
to  the  case  at  bar. 

Did  the  court  below  err  in  refusing  to  ap- 
point triors  of  the  impartiality  of  Grey,  the 
juror?  He  was  regularly  challenged  by  the 
prisoner's  counsel  as  not  being  impartial,  and 
triors  demanded.  These  were  denied,  on  the 
ground  that  they  had  been  waived  by  the  ex- 
amination before  the  court  without  asking  for 
triors,  and  that  this  had  made  the  court  triors. 
The  correctness  of  the  decision  depends  entire 
ly  on  the  construction  which  is  to  be  put  upon 
the  proposition  of  the  court  in  the  outset;  which 
was,  that  either  party  had  a  right  to  triors  on 
the  question  of  indifferency;  but  if  this  were 
not  insisted  on,  it  would  be  more  convenient 
and  perhaps  desirable  that  each  should  be 
sworn  to  answer  whether  he  had  formed  and 
expressed  an  opinion.  No  objection  was  made; 
this  course  was  pursued  with  all  the  jurors, 
Grey,  inclusive,  and  afterwards,  as  to  him, 
triors  were  notwithstanding  demanded.  That 
542*]  the  counsel,  and  the  *prisoner  through 
them,  assented  to  the  proposition  made  by  the 
court,  there  can  be  no  doubt ;  and  it  was  car- 
ried into  full  effect  in  the  case  of  Grey  him- 
self. The  court  had  said  :  "If  you  do  not  insist 
on  triors  of  indifferency,  it  will  be  more  con- 
venient and  desirable  that  the  juror  be  sworn 
as  to  his  having  formed  and  expressed  an  opin- 
ion." On  his  being  called,  he  was  so  sworn 
and  interrogated  and  answered  upon  the  point 
of  indifferency.  I  understand  the  court  as 
having  proposed  this  oath  and  examination  be- 
fore them,  by  way  of  substitute  for  the  regu- 
lar trial  of  a  challenge  to  the  fa.vor,  which  is 
synonymous  with  "indifferency,"  the  word 
used.  It  is  said  a  contrary  exposition  is  de- 
rivable from  the  form  of  the  oath  proposed. 
True,  the  only  ground  covered  by  the  oath  was 
the  having  formed  and  expressed  an  opinion, 
which  is  clearly  a  principal  cause.  People  v. 
Vermilyea,  7  Cow.,  108,  121;  People  v.  Mather, 
4  Wend.,  229,  241.  The  better  opinion,  I  think, 
as  collectible  from  these  cases  is,  that  the 
merely  forming:  without  expressing  an  opinion 
is  a  principal  cause.  The  oath,  therefore,  was 
not  broad  enough  to  elicit  the  grounds  of  a 
challenge  to  the  favor.  A  juror  may  be  quite 
partial,  and  liable  to  challenge  without  princi- 
pal cause.  But  incidentally  mentioning  the 
form  of  the  oath  was  not  intended  to  qualify 
the  proposition  as  to  the  tribunal  before  whom 
the  trial  should  be  had.  This  tribunal  was 
changed  by  consent.  The  court  was  evidently 
intended  as  the  triors  of  all  challenges;  and  if 
the  prisoner  desired  a  change  in  the  form  of 
1184 


the  oath,  his  counsel  should  have  specifically 
requested  it,  and  if  refused,  put  his  exception 
on  that  ground. 

The  law  allows  triors  for  the  benefit  of  the 
prisoner,  or  the  people.  Either  may  waive  it 
Quilibet  protest  renunciare  pro  se  introducto,  is  a 
maxim  of  universal  application.  The  prisoner 
may  even  wave  his  right  to  a  trial  at  the  hands 
of  a  jury  on  the  merits,  by  pleading  guilty. 
Having  this  power,  no  one  will  pretend  that  he 
cannot  consent  to  anything  less.  He  may 
waive  any  matter  of  form  or  substance  except- 
ing only  what  may  relate  to  the  jurisdiction  of 
the  court.  His  power  to  agree  that  the  court 
shall  act  as  triors  of  a  challenge,  which  may 
be  implied  from  the  *course  that  he  [*543 
and  his  counsel  take  in  respect  to  the  mode  of 
trial,  was  held  in  People  v.  Mather.  A  man 
cannot  legally  be  indicted  and  tried  as  acces- 
sory to  a  felony  till  the  principal  be  convicted. 
Such  a  trial  is  contrary  to  an  ancient  and  fun- 
damental rule  of  law.  Yet,  says  Ld.  Coke,  if 
he  go  to  trial  without  insisting  on  the  objection 
he  shall  be  holden  to  have  waived  it.  To  this 
he  expressly  applies  the  maxim  just  cited,  Qui- 
libet, etc.  2  Inst.,  183. 

It  was  intimated  in  argument,  though  not 
much  insisted  on,  that  even  if  counsel  had  con- 
sented to  one  mode  of  trial,  they  might  still 
revoke  such  consent,  and  stand  upon  their 
former  legal  rights.  To  that  proposition  1  can- 
not consent,  even  in  respect  to  a  trial  for  fel- 
ony. The  principle  is  the  same  as  that  which 
binds  in  civil  cases.  Any  agreement  deliber- 
ately made,  any  plain  assent,  express  or  im- 
plied, in  respect  to  the  orderly  conduct  of  a  suit, 
or  even  an  agreement  to  admit  a  material  fact 
upon  the  trial,  cannot  be  revoked  at  the  pleas- 
ure of  the  party.  In  the  business  courts,  such 
agreements  are  so  common  and,  therefore,  so 
apt  to  be  forgotten  or  misunderstood,  that  they 
are  generally  required  by  rule  to  be  put  in 
writing.  The  Court  for  the  Correction  of  Er- 
rors, however,  where  there  is  no  such  rule, 
hold  an  oral  agreement  binding.  Chamberlain 
v.  Fitch,  2  Cow.,  243,  245.  Agreements  in  the 
courts  of  Oyer  and  Terminer  stand,!  presume, 
generally  upon  the  same  footing.  A  prisoner 
on  trial  there  who  defends  by  counsel,  and  si- 
lently acquiesces  in  what  they  agree  to,  is 
bound  the  same  as  any  other  principal  by  the 
act  of  his  agent. 

The  courts  specifically  enforce  agreements 
made  in  respect  to  the  course  of  the  cause,  by 
persons  properly  authorized.  They  do  not  al- 
low the  party  to  violate  a  stipulation  and  put 
his  antagonist  to  an  action.  What  ought  to  be 
done,  they  will  consider  either  as  having  been 
done,  or  summarily  enforce  its  execution  by 
process  of  contempt.  Where  an  attorney  agreed 
at  the  trial  to  release  the  interest  of  a  witness, 
who  was, therefore,  sworn, on  motion  for  a  new 
trial  the  court  said  they  would  hold  him  to 
have  been  actually  discharged,  inasmuch  as  he 
might  compel  the  attorney  to  *execute  [*544 
his  agreement.  Heming  v.  English,  6  Carr.  & 
P.,  542  ;  1  Cromp.,  M.  &  R.,  568,  and  5  Tyr., 
185.  In  Dames  v.  Burton,  4  Carr.  &  P.,  166, 
the  defendant's  attorney,  by  consent  of  the  de- 
fendant, having  orally  agreed,  at  a  private  in- 
terview with  the  plaintiff's  attorney,  to  admit 
certain  facts  on  the  trial,  the  court,  upon  the 
cause  coming  on  and  on  oral  proof  of  the  agree- 
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ment,  held  the  defendant  specifically  to  per- 
form it,  by  taking  the  facts  as  actually  admit- 
ted at  the  trial. 

I  will  not  deny  that  agreements  may  be  thus 
enforced  in  a  criminal  case.  Suppose  a  prison- 
er to  declare  on  full  advice  that  he  will  plead 
guilty,  on  which  the  prosecutor's  witnesses  are 
all  dismissed  ;  might  not  the  court  order  the 
plea  entered  as  if  the  same  consequence  had 
been  produced  in  a  civil  cause  on  an  attorney 
stipulating  to  give  a  cognovit  ?  All  this  sounds 
harsh, and  no  court  would  enforce  a  stipulation 
to  plead  guilty,  unless  in  a  case  where  they 
plainly  saw  that  the  object  of  the  prisoner  was 
to  defraud  the  course  of  justice.  Agreements 
to  waive  his  personal  rights  ought  not  to  be 
enforced  except  in  such  cases, though  the  right 
of  the  court  may  be  exercised  to  the  same  ex- 
tent as  in  civil  causes.  People  v.  Mather,  4 
Wend.,  229,  245,  248,  was  referred  to  as  a  case 
in  which  the  accused  had  been  allowed  to  re- 
voke his  agreement.  He  had  stipulated  that 
every  juror  called  should  be  considered  as  chal- 
lengea  by  each  side.  The  juror  examined  ap- 
peared to  be  biased  against  the  accused,  who 
was  allowed  to  revoke  his  side  of  the  agree- 
ment; that  is,  waive  bis  challenge.  Thecourt 
put  his  right  on  the  general  ground  to  which 
I  have  before  adverted,  that  a  party  may  al- 
ways waive  an  advantage  to  himself.  The  rule 
has  no  application  where  he  is  seeking  to  frus- 
trate an  agreement  made  for  the  benefit  of  the 
prosecution.  But  in  the  case  at  bar,  the  agree- 
ment of  the  prisoner  when  he  sought  to  revoke 
it  by  demanding  the  ordinary  triors,  had  been 
executed.  The  juror  had  been  put  upon  his 
trial  before  the  court,  and  it  did  not  lie  with 
the  prisoner  to  revoke  it  at  thatstage.any  more 
than  if  the  trial  had  terminated,  and  the  juror 
bad  been  sworn  and  taken  his  place  in  the  box. 
Nothing  indeed  appears. in  the  instance  before 
04c0*] us, which  would  *have  seriously  affect- 
ed the  interests  of  justice,  had  the  court  given 
way,  but  the  principle  put  was  convenience. 
The  delay  arising  from  a  formal  trial  for  each 
juror  was  doubtless  alluded  to,  which  is,  to  be 
sure,  a  mere  inconvenience.  But  it  is  some 
times  an  harassing  and  vexatious,  not  to  say  a 
dangerous  inconvenience,  even  for  the  prison- 
er. A  jury  fatigued  by  delay  cannot  well  ap- 
preciate his  defense.  The  Atty-Qen.  had  waived 
the  same  right  on  his  part,  upon  the  same  rea- 
son, and  the  formation  of  the  jury  had  pro 
grossed  upon  both  sides.  Had  the  court  given 
way  to  one  side,  justice  would  have  demanded 
the  same  thing  for  the  other  ;  and  thus,  per- 
haps, the  Jury,  so  far  as  it  was  formed,  might 
have  been  withdrawn, and  a  new  Jury  through- 
out placed  in  the  box.  The  prisoner  had  but 
to  intimate  his  desire  to  have  triors,  in  reply  to 
the  suggestion  of  the  court,  when  bis  right 
would, no  doubt, have  at  once  been  recognized. 
I  do  not  deny  its  importance  ;  and  the  court 
will  allow  and  even  advise  him  to  recall  any 
improvident  concession  which  is  apparently 
prejudicial  to  his  rights.  They  will  do  so  on 
the  mere  suggestion  of  counsel  that  the  con- 
cession was  prejudicial;  but  not  where  injury 
is  evidently  out  of  question  on  the  side  of  the 
prisoner,  while  the  prosecution  may  sustain  a 
serious  inconvenience.  On  the  whole,  I  am 
-entirely  satisfied  that  the  challenge  was  legally 
•disposed  of. 
WKND.  21.  N.  Y.  R  18. 


It  struck  me  as  doubtful,  on  the  argument, 
and  I  so  mentioned  at  the  time,  whether  a  bill 
of  exceptions  would  lie  for  refusing  triors;  and 
therefore,  as  questionable,  whether  the  chal- 
lenge and  the  proceedings  upon  it  were  proper- 
ly before  us.  The  doubt  may  have  been  un- 
founded. The  statute  allowing  a  bill  of  excep- 
tions in  criminal  cases  makes  it  applicable  to  the 
same  extent  as  it  was  in  a  civil  cause.  2  R.  8., 
616,  2d  ed..  sec.  21.  There  a  bill  of  exceptions 
was  confined  to  some  point  of  law  arising  at 
the  trial,  which  could  not  be  made  apparent  in 
a  course  of  regular  entry  on  the  record.  It  was, 
therefore,  denied  to  be  applicable  in  Er-  parte 
Vermilyea,  6  Cow., 557,  to  a  challenge  for  prin- 
cipal cause,  which  had  been  raised. debated  and 
overruled  as  insufficient.  The  reason  given 
was,  that  such  challenge  should  be  entered  on 
the  record  as  if  it  had  been  demurred  to.and  in 
the  form  *of  a  demurrer,  with  a  judg  [*546 
ment  rendered.  A  challenge  for  principal 
cause  is  also  entered  of  record  where  it  is  tried 
and  a  verdict  rendered  by  triors, as  may  be  seen 
in  1  Trials  per  Pats,  211,  212,  ed.  of  1766.  Yet 
I  find  it  said  in  several  books,  that  an  excep- 
tion may  be  taken  where  a  point  of  law  arises 
in  respect  to  a  challenge.  It  was  so  said  ex- 
pressly in  Rexv.Oity  of  Worcester,  Skinn.,  101, 
if  the  judge  overrule  the  challenge  upon  de- 
bate without  demurrer.  The  reason  given  is, 
because  the  matter  does  not  appear  by  entry 
upon  the  record.  It  is  also  said  in  Bull.  N.  P., 
316,  ed.  of  1788,  that  a  bill  of  exceptions  lies 
upon  some  point  of  law  either  in  admitting  or 
denying  a  challenge.  Buller  cites  what  was 
said  in  Bridgeman  v.  Holl,  Show.  P.  C..  120, 
which  was  but  an  argument  of  counsel  before 
the  Lords.  However,  he  is  himself  an  author- 
ity and.  perhaps,  it  accords  best  with  the  prac- 
tice to  allow  a  bill  of  exceptions  on  any  point 
of  law  decided  by  the  court  respecting  a  chal- 
lenge, which  does  not  appear  on  the  record. 
For  this  purpose,  the  decision  in  respect  to  the 
challenge  may  be  deemed  parcel  of  the  pro- 
ceedings of  the  trial.  The  Statute  of  Westm. 
Edw.  I.,  ch.  31,  is  that  when  a  man  impleaded 
before  any  of  the  justices  doth  allege  an  excep- 
tion, it  shall  be  allowed.  In  terms  it  extends 
to  matter  of  exception  respecting  a  challenge 
as  well  as  any  other.  On  the  whole.it  certain- 
ly cannot  be  denied  on  authority,  and  perhaps 
noton  principle, that  the  question  respecting  the 
challenge  comes  up  in  proper  form.  It  certain- 
ly was  a  very  proper  subject  for  examination 
in  some  way,  which  can  liardly  be  said  of  all 
the  matters  in  the  bill. 

The  bill  seeks,  with  quite  too  much  Indus- 
trv,  to  draw  the  whole  of  the  questions,  both 
of  fact  and  of  law,  from  the  court  below  and 
present  them  here.  A  great  deal  of  circum- 
stantial evidence  WHS  adduced  on  both  sides. 
and  the  admission  of  all  Hint  WAS  introduced 
on  the  side  of  the  prosecution,  as  far  as  it  could 
be  reduced  to  subdivisions,  was  excepted  to 
either  for  incompetency  or  insufficiency.  Again ; 
the  intimations  or  directions  of  the  lodge,  that 
other  parts  were  or  were  not  material,  and  es- 
pecially that  they  tended  to  support  or  repel 
certain  conclusions,  were  excepted  to.  when- 
ever *such  intimations  or  directions  [*547 
were  adverse  to  the  prisoner  Aijtiin;  the  judge 
was  requested  by  the  prisoner's  counsel  to 
charge  whether  certain  conclusions  arose  from 
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certain  sets  of  facts  or  the  testimony  of  certain 
witnesses,  in  favor  of  the  prisoner;  and  on  his 
declining  so  to  do,  or  charging  unsatisfactorily 
to  the  prisoner's  counsel,  exceptions  were  in- 
terposed. Some  exceptions  were  irrelevant  in 
supposing  matters  to  have  been  in  the  charge, 
which  do  not  appear  there.  The  exception  re- 
turned as  taken  after  the  trial  and  verdict,  be- 
cause the  court  below  refused  to  stay  the  pro- 
ceedings, most  clearly  should  not  have  been  in- 
serted in  the  bill  ;  and  we  hope  we  shall  not 
have  occasion  to  repeat  that  exceptions  cannot 
be  taken  in  respect  to  any  of  the  proceedings 
before  or  after  the  trial.  See  People  v.  DaUon, 
15  Wend.,  581,  583,  584. 

Many  of  the  exceptions  were  so  frivolous, 
that  the  counsel  who  procured  their  original 
insertion  omitted  them  in  framing  the  points 
for  the  argument  at  bar.  He  raised,  however, 
26  points  for  our  consideration,  out  of  the  mul- 
titude and  variety  contained  in  the  bill;  and  a 
great  part  of  the  business  of  the  able  counsel, 
who  finally  appeared  on  the  argument,  was  de- 
voted to  abandoning  them,  one  after  another, 
till  they  came  down  to  three,  which  certainly 
deserved  consideration  ;  two  of  them  present- 
ing questions  of  a  good  deal  of  nicety.  The 
Atty  Gen.,  in  his  reply,  read  35  of  the  points 
presented  by  the  bill, and  remarked,  I  am  sorry 
to  say,  not  without  a  cause,  that  exceptions  to 
the  admission  of  testimony  had  been  multi- 
plied there  in  proportion  to  its  obvious  propri- 
ety and  admissibility.  The  counsel  whose  duty 
it  was  to  draw  up  and  attend  the  settlement  of 
the  bill,  should  not  have  insisted  on  the  inser- 
tion of  those  exceptions,  which  he  must,  on  re- 
flection, have  seen  were  obviously  unfounded 
or  irrelevant.  We  need  not  say  the  interests  of 
his  client  did  not  demand  it.  The  fear  is  that 
such  a  practice  may  not  only  obscure  the  pre- 
sentation of  strong  points  in  the  bill,  and  which 
the  counsel  and  the  court  below  may  feel  de- 
sirous to  put  in  the  best  shape  for  review,  but 
detract  from  their  final  consideration.  The  at- 
tention of  all  must  be  drawn  more  or  less  to 
548*]  immaterial  matters  ;  that  attention 
which  should  be  reserved  for  things  of  real 
moment. 

I  refer  again  to  the  doctrine  laid  down  by 
Mr.  J.  Nelson  in  People  v.  Hay  ties,  11  Wend., 
561,  562,  to  which  we  mean  to  adhere.  Allow 
me  to. add,  that  it  is  never  the  office  of  a  bill 
of  exceptions  to  draw  in  question  the  suf- 
ficiency of  the  whole  or  any  part  of  the  ev- 
idence in  a  cause  unless  a  direction  be  given 
upon  it,  or  a  decision  made  in  respect  to  it,  as 
matter  of  law.  Wittard  n.  Warren,  17  Wend., 
257,  260.  Opinions  of  the  judge  upon  its  force 
and  effect,  whether  they  be  given  as  to  the 
whole  or  only  certain  parts  of  the  evidence, 
are  to  be  taken  as  merely  advisory,  if  the  cause 
be  finally  submitted  to  the  jury.  That  he  over- 
rated its  strength  against  the  excepting  party, 
or  came  short  of  its  strength  for  him,  so  long 
as  he  treated  it  as  of  a  merely  persuasive  char- 
acter, can  no  more  be  settled  on  a  bill  of  ex- 
ceptions, than  that  the  jury  found  against  its 
weight.  A  great  majority  of  the  questions  liti- 
gated in  the  progress  of  the  trial  depended  for 
their  solution  upon  circumstantial  evidence. 
It  is  the  business  of  the  respective  counsel,  in 
such  a  case,  to  insist  by  way  of  argument  to 
the  jury,  that  certain  facts  will  or  will  not  war- 
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rant  a  given  conclusion.  He  seeks  to  strength- 
en or  diminish  their  force,  when  standing  by 
themselves  ;  and  thence  proceeds  to  consider 
their  influence  when  regarded  in  connection 
with  all  the  other  testimony  in  the  cause.  In 
this  proceeding  there  is  commonly  a  good  deal 
of  collision  between  counsel.  The  judge  is 
called  to  notice  the  points  of  difference,  or  such 
as  he  deems  material ;  and  he  does  so  in  his 
charge  to  the  jury,  with  whom  the  decision  is 
left;  and  which  must  in  the  nature  of  things 
be  final.  In  short,  the  jury  are  the  tribunal  to 
correct  the  errors,  in  point  of  fact,  both  of  the 
judge  and  counsel.  It  cannot  be  done  by  writ 
of  error. 

I  admit  that  error  lies  where  testimony  is  re- 
ceived which  appears  to  have  been  plainly  ir- 
relevant. But  it  will  at  once  occur. to  every 
one  accustomed  to  trials  upon  circumstantial 
evidence,  how  extremely  difficult  it  is  to  estab- 
lish a  case  of  irrelevancy.  The  counsel  on 
either  side  have  a  right  to  announce,  in  open- 
ing, or  by  way  of  proposition  in  the  course  of 
*the  cause,  that  they  will  prove  certain  [*549 
facts  which  are  material  to  make  out  their  case 
or  any  part  of  it;  and  the  very  announcement 
makes  all  those  facts  material,  for  the  time  be- 
ing. They  continue  to  be  deemed  material,  un- 
til the  judge  finds  the  proofs  are  so  far  short  of 
the  proposition  that  it  is  not  fit  to  go  to  the 
jury.  If  the  proposition  be,  in  the  judge's  opin- 
ion, made  out  in  a  stronger  or  weaker  sense, 
by  all  or  any  of  the  consecutive  proofs  which 
are  produced,  it  goes  to  the  jury.  Propositions 
of  this  kind  multiply  in  the  course  of  the  cause, 
and  in  the  result  are  continually  calling  out  ev- 
idence to  discredit  or  corroborate  witnesses,  to  • 
fix  dates,  and  correct  inaccuracies  of  various 
kinds.  Circumstances,  though  remote  and  of 
doubtful  bearing,  are  receivable  for  the  con- 
sideration of  the  jury:  and  a  very  wide  scope 
is  of  ten  thrown  open  for  inquiries  which,  at 
first,  would  have  been  unintelligible.  In  this 
manner  the  road  of  evidence  in  the  case  at  bar 
seems  to  have  gradually  widened  to  a  very  large 
field  of  inquiry.  It  was  sought  to  show  that  a 
system  of  forgery  had  been  prosecuted  by  the 
prisoner  against  a  whole  community,  and  for 
a  while  with  such  success  that  he  was  enabled, 
on  the  credit  which  it  brought  him,  to  sustain, 
an  immense  business.  Of  that  system,  it  was 
contended,  the  particular  note  in  question  with 
the  eleven  forged  indorsements  made  a  part ; 
the  prisoner's  counsel  strenuously  contending, 
among  other  things,  that  however  extensive 
the  forgeries,  his  business  was  so  much  more 
extensive,  and  so  little  under  his  own  eye,  es- 
pecially in  its  financial  departments,  that  the 
forgeries,  if  any,  had  been  volunteered  by 
agents  without  his  observing  the  fact.  Such 
an  extraordinary  defense, warranted  an  inquiry 
into  his  whole  business,  and  all  the  correspond- 
ence connected  with  it.  His  very  habits  of 
thought  and  action  were  entered  upon, through 
questions  put  by  his  counsel.  And  he  still  per- 
severed, in  the  case  of  eight  indorsers  swearing 
to  the  forgery,  and  confirmed  by  numerous 
circumstances,  in  denying  that  any  forgery  had 
ever  been  committed.  He  sought  by  cross-ex- 
amination in  respect  to  their  connection  with 
him  as  real  indorsers  in  various  cases,  to  con- 
lound  their  memories,  to  raise  discrepancies  as 
to  time,  the  character  *of  handwriting,  [*55O 
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and  other  collateral  matters.  He  showed  that 
several  of  them  were  his  active  enemies.  He 
sought  to  contradict  them  by  their  conduct  and 
declarations;  and  to  convince  the  jury  that  they 
swore  falsely.  But  in  a  long  career  of  contin- 
ued attempts  at  impeachment,  he  was  unable 
to  call  a  single  witness  from  among  a  large 
community,  who  would  deny  that  he  believed 
the  indorsements  or  any  one  of  them  to  be 
forged;  a  community  well  acquainted  with  the 
individuals  whose  names  were  alleged  to  be 
forged ;  most  of  whom  being  business  men,  and 
their  handwriting  extensively  known  at  Buf- 
falo. Yet  because  the  judge  mentioned  to  the 
jury  this  weak  point  in  the  prisoner's  case,  and 
told  them  it  was  a  circumstance  which  strength- 
ened the  proof  of  the  forgery,  an  exception  was 
taken,  and  even  persevered  in  to  the  bar  ;  and 
one  of  the  counsel  made  a  point,  that  the  judge's 
opinion  should  not  be  given  to  the  jury — that 
such  negative  evidence,  or  indeed  any  other, 
tended  strongly  to  complete  the  proof  of  the 
forgery.  But  see  per  Best,  J..  in  King  v.  Bur- 
dett.  4  B.  &  Aid.,  121,  et  seq.,  and  Holroyd,  J., 
Id.,  141.  Whereas  it  is  important  in  these  cir- 
cumstantial cases  above  all  others,  that  the 
judge,  who  is  a  man  of  legal  knowledge,  and 
great  experience  in  trials,  should  go  through 
with  the  proofs  in  his  charge,  separating  the 
chaff  from  the  grain  ;  and  pointing  out  to  the 
jury,  as  far  as  the  imperfection  of  human  lan- 
guage will  enable  him  to  do.  the  individual, 
the  relative  and  collective  weight  of  those 
proofs  which  are  material.  In  omitting  to  do 
this,  he  would  be  guilty  of  a  great  neglect  of 
duty.  He  is,  in  general,  more  collected  and 
calm,  and  less  open  to  the  influence  of  popular 
sentiment  than  the  jury  ;  and  in  many  cases, 
miserable  would  be  the  condition  of  prisoners, 
if  the  power  which  is  questioned  should  be  de- 
nied. How  many  innocent  men, already  doomed 
by  public  opinion,  have  been  saved  from  the 
scaffold,  by  the  firm  and  bold  opinion  of  the 
judge,  which  seeks  to  avoid  everything  extra- 
neous, and  base  itself  upon  the  law  and  the  ev- 
idence; the  law  which  commands  him  to  act 
not  only  as  its  just,  but  its  humane  minister. 
It  is  equally  important  to  the  public,  that  he 
should  frankly  give  his  opinion  to  the  jury 
55 1*1  *upon  the  evidence  which  bears  against 
the  prisoner.  Excluded  personally  from  the 
concerns  of  commercial  life.be  is  less  interested 
in  a  severe  pursuit  of  the  man  whose  crime  has 
struck  at  its  existence,  than,  perhaps,  any  jury 
that  can  be  impaneled;  while  the  tenure  of  his 
office  was  intended  to  place  him  beyond  theat- 
tacks  of  political  power,  on  the  pretense  that 
he  may  have  boen  too  lenient  in  the  conduct  of 
state  prosecutions.  He  is,  therefore,  the  safest 
possible  instructor  of  the  jury,  both  as  to  the 
law  and  the  evidence.  Indeed,  the  act  of  esti- 
mating the  weight  of  the  latter  is  but  an  appli- 
cation of  the  law  to  the  proofs.  An  attempt  to 
teat  the  accuracy  of  such  estimate  by  a  bill  of 
exceptions,  must  be  attended  with  the  want  of 
many  things  before  the  judge  and  jury  at  the 
trial,  which  can  never  be  pceoentea  by  a  bill. 
Having  the  witnesses  and  original  evidence  be- 
fore him  and  the  jury,  with  all  the  requisite 
explanations  and  other  means  of  elucidation 
which  attend  a  trial,  he  <H  peculiarly  fitted  to 
give  proper  directions.  His  words  and  phrase* 
at  the  trial  cannot  be  measured,  and  reversed 
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or  affirmed,  accordingly  as  they  may  seem  to 
be  a  little  more  or  a  little  less  than  the  paper 
standard  warrants,  as  made  out  in  a  bill  of  ex- 
ceptions. It  is  impossible  to  present  them  lit- 
erally and  as  a  whole  with  all  the  matters  to 
which  they  relate;  and  if  otherwise,  there  is  no 
precise  legal  standard  by  which  they  can  be 
tried.  For  that  reason  the  judge  and  jury  are 
made  the  standard.  The  law  confides  to  them 
a  discretion,  as  it  does  in  many  things,  with 
which  a  court  of  error  cannot  interfere,  with- 
out a  subversion  of  their  power.  From  this 
doctrine  the  just  and  upright  man  has  less  to 
fear  than  from  any  presentation  of  his  case 
which  can  be  made  on  paper.  Indeed,  any 
remedy  at  all  by  bill  of  exceptions,  is  very  re- 
cent; and  to  this  day  it  is,  I  believe,  disallowed 
in  most  common  law  countries.  The  decisions 
of  the  court  having  original  jurisdiction,  both 
as  to  law  and  fact,  are  there  absolutely  final  ; 
and  were  so  for  centuries  under  our  own  sys- 
tem. Not  even  a  new  trial  could  be  granted, 
on  an  erroneous  conviction  of  any  crime  above 
the  degree  of  misdemeanor.  People  v.  Com- 
stock,  8  Wend.,  549  ;  and  said  in  Rex  v.  Ball, 
Russ.  &  R.,  Cr.  Cas.,  *132.  133.  The  [*552 
alteration  by  our  statute  does  not  go  beyond 
introducing  the  bill  to  the  same  extent  ii-  in 
civil  cases,  where  the  law  never  has  allowed  an 
examination  of  the  facts  with  a  view  to  their 
weight  in  the  scale  of  evidence. 

My  opinion  is,  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 

Challenge  of  Jurors— Entry  upon  record  and  review 
of.  Distingruished-46  Wis.,  551. 

Cited  in— 1  Denio,  305 :  64  How.  Pr.,  48  ;  45  Am. 
Dec.,  471 ;  38  Am.  Rep.,  657  (10  Tex.  Ct.  App.,  671). 

Venue—  Where  must  be  laid  in  criminal  cause.  Cited 
in— 3  Denio,  809 ;  28  Hun.  333. 

Prisoner—  Waiver  of  legal  rights  by.  Cited  in —19 
N.  Y..  565:  79  N.  Y.,  429  (35  Am.  Rep.,  528);  4  Park.. 
506:  6  Park. .249. 

Challenge-When  tried  by  court.  Cited  in-36  N.  Y., 
279 :  2  Trans.  App.,  8:  3  Abb.  N.  8.,  372. 

Stipulation  in  course  of  trial— Not  revocalile.  Cited 
in— 36  N.  Y.,  608 :  3  Trans-  App.,  275. 

Conduct  of  accused— Evidence  of,  as  indicating  guilt 
or  innocence.  Cited  in— 65  N.  Y.,  571  (14  Am.  Rep.. 
340):  «  Park..  208;  53  Cal.,  578:  38  Am.  Rep..  184  (43 
Mich..  305). 

Judge— Erpressiim  of  opinion  to  fury,  upon  weight 
of  evidence.  Cited  in— 68  N.  Y.,  291 ;  27  Mich.,  228. 

Forgery—  What  cotwtitutcs.  Citedin— 3  Abb.  App. 
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ALVAN   STEWART 

t>. 
HAWLEY  &  BARTHOLOMEW. 

Ojflftrt — Judicial  and  Minuter  ial — Personal  Lia- 
bility of—lXatutefor  Ob»ervance  of  Sunday. 

Where  a  magistrate,  on  complaint  of  a  violation 
of  the  Htatute  for  the  Observance  of  Sunday,  iwued 


NOTK.— Offlcen. 

1.  Judicial -Ptnonal  liability  of.    For  a  full  dis- 
cumion.  Bee  Henderson  v.  Hrown.  1  Cai.,  82,  note ; 
S-umttn  v.  Patten,  2 <  'i»i.,  312,  note  ;  Yates  v.  Lanninir. 
9  Johns.. 396,  note:  Wallsworth  v.  McCulloutfh.  To 
Johnn..94.  note. 

2.  Ministerial  offlcrr—  How  far  protested  nuproretn. 
For  a  full  dliM'UMion.  see  Warner  v.  Shod.  10  Johns., 
138, note ; Savacool  v.  Boughton.  5  Wend.,  170,  note; 
Chapman  v.  Dyett,  11  Wend..  31,  mite. 
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a  warrant,  had  the  person  complained  of  arrested, 
and  imposed  a  fine  upon  him;  it  was  held,  that  he 
was  not  liable  in  an  action  of  trespass,  although  he 
might  have  misjudged  as  to  the  facts  alleged  being 
an  offense  within  the  meaning  of  the  statute.  The 
complaint  here  was  that  the  party,  "on  the  first  day 
of  the  week,  called  Sunday,  circulated  a  memorial  to 
the  Legislature"  without  stating  the  purport  or  ob- 
ject of  the  paper  circulated. 

So  it  was  also  held,  that  the  constable  executing 
the  warrant  was  not  liable  in  trespass. 

Citations— 1  R.  S,,  675,  sec.  70;  676,  sec.  73 ;  2  R.  8., 
706.  sees.  2,  3 ;  1  Brod.  &  B.,  432 ;  6  Bing.,  85 ;  3  Maule 
&  S.,411;  8  Wend.,  462:  11  Wend.,  95;  19  Wend.,  56.  61, 
62  ;  1  Chit.  Cr.  L.,  33.  34,  93 ;  Hawk.,  b.  2,  ch.  13,  sec. 
25 :  9  Wend.,  62  ,  7  &  8  Geo.  IV. 

THIS  was  an  action  of  trespass,  assault,  bat- 
tery and  false  imprisonment,  tried  at  the 
Oneida  Circuit  in  Apr.,  1839,  before  the  Hon. 
Philo  Gridley,  one  of  the  Circuit  Judges. 

At  a  public  meeting  on  the  Sabbath,  the 
plaintiff  presented  an  anti-slavery  memorial  for 
signatures,  to  be  forwarded  to  the  Legislature 
of  this  State,  praying  their  interference  on  the 
subject  of  slavery.     Bartholomew,  one  of  the 
defendants  in  this  cause,  thereupon  made  a 
complaint  in  writing,  verified  by  his  oath,  to 
Hawley,  the  other  defendant,  who  was  a  jus- 
tice of  the  peace,  that  the  plaintiff,  "on  the 
15th  day  of  July  instant,  being  the  first  day  of 
the  week,  called  Sunday,  personally  engaged 
at  Augusta  aforesaid  in  circulating  a  memorial 
to  the  Legislature,  at  its  next  session,  of  the 
State  of  New  York,  contrary  to  the  statute  in 
such  case  made  and  provided."    The  justice 
issued  a  warrant  reciting  the  complaint  as 
made  to  him,  directed  to  any  constable  of  the 
County  of  Oneida,  commanding  the  plaintiff 
553*]  to  *be  apprehended  and  brought  before 
him.     The  warrant  was  delivered  to  Bartholo- 
mew, who  was  a  constable,  and  proceeded  to  a 
Congregational  Church    at    Oriskany    Falls, 
where  a  meeting  of  the  Oneida  County  Anti- 
slavery  Society  was  holden,  and  interrupted 
the  plaintiff  whilst  addressing  the  meeting.and 
told  him  he  had  a  warrant  for  him  for  break- 
ing the  Sabbath.     The  plaintiff  yielded  to  the 
arrest,  and  was  taken  by  the  constable  before 
the  justice,  where  the  matter  was  investigated, 
and  the  plaintiff  fined  fl.  The  plaintiff  offered 
to  prove  that  Bartholomew  abused  him  at  the 
door  of  the  church  when  he  made  the  arrest, 
by  language  and  in  the  manner  of  making  the 
arrest;  that  he  threatened  to  bind  him  if  he 
spoke  a  saucy  word  on  the  way  to  the  residence 
of   the  justice;  that  he  was  actually  carried 
there  by  force;  "and  that  the  constable  had 
boasted  that  he  had  had  a  hell  of  a  scrape  with 
the  plaintiff,  that  he  intended  to  have  one  from 
the  beginning,  and  had  had  a  good  one."   The 
counsel  for  the  defendants  objected  to  such 
evidence  being  given, on  the  ground  that  the  ac- 
tion was  joint,  and  there  was  no  offer  to  impli- 
cate the  justice  in  the  facts  offered  to  be  proved. 
The  judge  sustained  the  objection,  and  after 
some  further  evidence  not  materially  changin 
the  character  of  the  case  directed  the  plaintil 
to  be  nonsuited.  The  plaintiff  asked  for  a  new 


trial. 

Mr.  A.  Stewart,  in 


person,  insisted  that 


the  justice  had  no  jurisdiction  except  what  was 
derived  from  the  complaint,  and  it  contained 
nothing  which  showed  a  violation  of  the  Act 
for  the  Observance  of  Sunday.  It  had  been 
pretended  that  his  conduct  came  within  the 
words  of  the  statute  forbidding  servile  labor- 
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ing  or  working  on  that  day.  1  R.  S. ,  675,  sec. 
70.  These,  he  said,  were  the  only  words  of  the 
statute  under  which  such  a  pretense  could  be 
made,  but  who  could  believe  that  circulating  a 
memorial  to  the  Legislature  is  embraced  with- 
in those  terms.  The  statute,  he  contended,  has 
no  operation  upon  any  acts  except  those  which 
it  prohibits  and,  consequently,  no  one  is  liable 
to  be  proceeded  against  by  virtue  of  it,  unless 
guilty  of  a  palpable  violation  of  its  provisions. 
In  support  of  which  proposition, he  cited  many 
•adjudged  cases.  There  was  no  room,[*554 
he -contended,  for  the  exercise  of  judgment  by 
the  justice,  so  as  to  bring  him  within  the  pro- 
tection of  the  rule  of  law  that  a  magistrate  is 
not  responsible  for  forming  an  erroneous  judg- 
ment. There  was  no  complaint  that  the  statute 
had  been  violated;  the  only  complaint  was  that 
on  Sunday,  the  15th  day  of  July,  he  was  per- 
sonally engaged  in  circulating  a  memorial  to 
the  Legislature!  for  what'  purpose,  was  not 
stated;  and  for  aught  that  the  justice  knew,  it 
might  have  been  to  further  the  very  objects  for 
the  promotion  of  which  the  Act  was  passed 
and  its  penalties  created.  As  to  the  constable, 
he  was  utterly  without  excuse,  especially  un- 
der the  proof  offered,  which  as  to  him  and  for 
the  purpose  of  this  motion  must  be  considered 
as  having  been  given.  It,  however,  should 
have  been  received,  he  insisted,  as  to  both  de- 
fendants; the  circumstances  of  the  case  being 
such  as  would  have  warranted  the  jury  to  have 
found  that  the  justice  acted  colore  officii;  but, 
at  all  events,  it  was  proper  evidence  against  the 
constable,  against  whom  alone  the  jury  might 
have  found  a  verdict,  although  the  action  was 
joint. 

Mr.  T.  Jenkins,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  Our  Statute 
1  R.  S.,  675,  sec.  70,  after  specifically  forbid- 
ding several  acts  and  exercises  on  Sunday,  adds, 
"nor  shall  there  be  any  servile  laboring  or 
working  on  that  day,"  etc.,  and  annexes  a  fine 
of  $1  for  each  offense.  The  73d  section,  p. 677, 
provides  that  whenever  complaint  shall  be 
made  to  any  justice,  etc.,  of  a  violation  of  the 
statute,  he  shall  cause  the  offender  to  be  brought 
before  him,  and  shall  proceed  summarily  to  in- 
quire into  the  facts,  etc.,  and  the  conviction 
shall  be  final  and  not  the  subject  of  re  examina- 
tion upon  the  merits.  By  the  2  R.  S.,  706,  sec. 
2,  whenever  any  complaint  shall  be  made  to  a 
magistrate  of  a  criminal  offense,  it  shall  be  his 
duty  to  examine  on  oath  the  complainant,  etc. 
And  by  section  3,  if  it  shall  appear  from  such 
examination  that  any  criminal  offense  has  been 
committed,  the  magistrate  shall  issue  a  proper 
warrant  under  his  hand,  with  or  without  seal, 
reciting  the  accusation,  *etc.  It  cannot  [*555 
be  doubted  but  that  the  justice,  by  means  of 
the  complaint  in  this  case  and  the  warrant  is- 
sued thereupon,  acquired  jurisdiction  over  the 
subject-matter  and  the  person  of  the  defend- 
ant, and  that  his  error,  if  any,  was  an  error  of 
judgment.  He  may  have  misapprehended  the 
true  import  of  the  statute,  and  concluded  that 
the  plaintiff  fell  within  the  prohibition,  when 
he  did  not;  but  no  principle  of  law  is  better 
settled  than  that  for  such  mistake  the  magis- 
trate is  not  responsible  in  an  action.  1  Brod. 
&  B.,  432;  Mils  v.  CoUett,  6  Bing.,  85;  3  Maule 
&  S.,  411;  8  Wend.,  462;  11  Id.,  95;  19  Id.,  61, 
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62.  The  case  of  Mitts  v.  Cottett  is  very  strong 
and  decisive.  The  only  question,  said  Tindall, 
Oh.  J.,  is,  whether  the  magistrate  had  jurisdic- 
tion to  investigate  and  commit.  He  further 
remarked,  that  if  a  party  charged  with  an  of- 
fense be  brought  before  a  magistrate,  the  offi- 
cer must  exercise  a  judgment  on  the  case,  and 
is  not  liable  for  mere  error  of  judgment.  Bur- 
rough,  «/.,  also  observed,  that  if  a  magistrate 
has  jurisdiction,  he  can  never  be  liable  for  an 
action  of  trespass,  nor  in  any  form  of  action, 
for  a  mere  mistake  in  matter  of  law;  and 
whether  an  occupier  could  commit  a  felony 
under  the  Statute?  and 8  Geo.  IV.,  on  his  own 
premises,  was  clearly  matter  of  law.  Now 
here,  on  the  complaint  being  made  the  magis- 
trate was  bound  to  entertain  it  and  exercise  his 
judgment;  and  whether  the  facts  disclosed 
showed  prima  facie  a  violation  of  the  Act  for 
the  Observance  of  the  Sabbath,  was  certainly  j 
a  question  of  law.  The  section  of  the  statute  | 
is  not  very  explicit  in  respect  to  the  clause  al- 
ready referred  to,  and  might  well  embarrass 
more  skillful  administrators  of  the  law,  than 
many  of  our  justices  of  the  peace.  I  cannot 
agree  with  the  plaintiff,  that  the  facts  are  so 
barren  as  not  to  lay  the  foundation  for  juris- 
diction, or  that  the  decision  was  so  gross  as  to 
afford  evidence  per  se  of  the  influence  of  bad 
motives.  On  the  contrary,  I  am  free  to  say, 
with  Tindall,  Ch.  «/.,  in  Mills  v.  CoUetl,  that  it 
would  be  most  dangerous  if  magistrates  were 
held  to  be  liable  in  such  cases. 

Great  stress  was  laid  on  the  insufficiency  of 
the  recitals  in  the  complaint  and  warrant.  As 
to  the  former  it  was  not  necessary  that  it  should 
be  put  in  writing  ;  an  oral  examination  would 
55O*1  *have  been  sufficient,  2  R.  S.,  706,  sec. 
2 ;  and  as  to  the  latter,  the  recital  of  the  of- 
fense might  be  very  brief.  The  object  of  the 
recital  is  to  enable  the  defendant  to  see  wheth- 
er the  offense  be  bailable,  so  that  he  may  ap- 
pear prepared  with  bail  or  with  any  defense 
that  is  admissible  on  the  return  of  the  warrant. 
1  Chit.  Cr.  L.,33,  84;  Hawk.,  b.  2,  ch.  13,  sec. 
25.  The  better  opinion  at  common  law  appears 
to  be,  that  a  recital  of  the  offense  in  the  war- 
rant is  not  essential.  9  Wend.,  62 ;  19  Id.,  56. 
and  cases  above  cited.  Even  in  the  case  of  a 
mittimus,  where  a  brief  recital  is  required,  the 
omission  does  not  render  it  void,  so  as  to  sub- 
ject the  jailer  or  other  officer  to  an  action  of 
false  imprisonment,  or  excuse  him  for  an  es- 
cape. 1  Chit.  Cr.  L.,  93.  I  do  not,  however,  put 
the  decision  upon  the  sufficiency  of  the  recit- 
als in  the  complaint  or  warrant,  any  further 
than  this  :  that  they  present  a  case  within  the 
jurisdiction  of  the  justice,  and  which  called 
for  the  exercise  of  his  judicial  functions  ;  and 
if  so,  though  be  may  have  erred,  he  is  not  li- 
able. 

If  we  are  right  in  the  conclusion  respecting 
the  justice,  it  necessarily  follows  that  the  war- 
rant was  a  protection  to  the  officer;  for  if  there 
was  matter  enough  to  justify  the  proceeding 
of  the  justice,  it  would  of  course  justify  the 
officer.  Indeed,  if  there  had  been  no  recital  of 
the  offense  in  the  warrant,  the  constable  would 
have  been  protected  ;  for  to  subject  him  to  re- 
-P'ui-ihility  in  this  action,  it  must  be  shown 
not  merely  that  the  magifltrate  had  no  jurisdic- 
tion to  issue  the  process,  but  that  it  so  appeared 
on  the  face  of  the  process. 
WKXD.  21. 


The  judge  was  also  right  in  excluding  the 
evidence  of  the  abuse  of  the  plaintiff  in  the  ar- 
rest, and  whilst  the  officer  was  carrying  the 
plaintiff  before  the  magistrate.  This  was  tak- 
ing ground  to  sustain  the  action  against  the 
officer  in  respect  to  which  the  justice  was  in  no 
way  implicated.  Assuming  what  we  are. dis- 
posed to  hold  in  the  case,  that  the  process  af- 
forded a  justification  to  both  justice  and  offi- 
cer for  the  arrest,  the  only  object  or  legal  ef- 
fect of  this  evidence  was  to  charge  the  latter 
for  abuse  in  the  execution  of  the  process.  I  ad- 
mit, if  the  plaintiff  had  elected  to  discharge 
the  justice,  he  might  have  entitled  himself  to 
the  evidence,  and  possibly  have  sustained  the 
action  ;  but  as  the  case*stands,  it  was  [*557 
claimed  as  proper  against  both  defendants,  and 
so  understood  by  the  judge.  This  is  obvious 
from  the  ground  taken  by  the  counsel  against 
its  admissibility,  and  upon  which  it  was  ex- 
cluded. 

Though  I  regret  that  the  officer  cannot  be 
reached  in  this  action  for  his  abusive  conduct 
toward  the  plaintiff,  I  am  satisfied  the  case  was 
disposed  of  at  the  circuit  upon  settled  princi- 
ples of  law. 

New  trial  denied. 

Cited  in-22  Wend..  566:  1  Denio,  540;  24  N.  Y..ar>6: 
5  Lans.,  258 ;  4  Hun,  686,  789 ;  19  Barb.,  582 ;  38  Barb., 
350 :  67  Barb.,  446 :  7  How.  Pr..  400 ;  12  How.  Pr.,  457: 
34  How.  Pr.,  £51 :  2  Abb.  Pr.,  474 :  17  Abb.  Pr.,  250;  IW 
Ind..  115 ;  16  Mich.,  235 ;  33  Mich.,  370 ;  23  Am.  Rep.. 
691  (23  Minn.,  350). 


CUNNINGHAM 


THE  HUDSON  RIVER  BANK. 

Negotiable  Paper—  Proof  of  Handwriting  of  Par 
ty  to—  Cheeks. 

Proof  of  the  handwriting  of  a  party  to  negotiable 
paper—  what  will  be  deemed  sufficient. 

The  mere  fact  that  checks  upon  one  bank  had 
been  passed  to  the  credit  of  another,  which  had  dis- 
counted and  transmitted  them  to  a  correspondent 
for  collection,  is  not  enough  to  support  the  testi- 
mony of  a  witness  who  swears  to  the  handwriting1 
of  the  drawer  of  a  check,  of  which  he  has  knowledge 
other  than  that  derived  from  its  similarity  to  the  sig- 
natures of  the  checks  paid. 

It  seems  that  it  is  not  enough  to  receive  proof  of 
handwriting,  that  the  witness  has  received  letters 
from  the  party  sought  to  be  charged,  upon  which 
he  has  acted,  unless  such  acts  were  subsequently 
recognized  or  ratified  by  the  writer  of  the  letters. 

Citations—  2  Johns.  Cas.,  211  ;  19  Johns.,  134  ;  Ryan 
&  M..  90  :  2  Carr.  &  P..  21. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  below  was  brought 
by  the  Bank  against  Cunningham  to  recover 
the  amount  of  a  check  for  $146.  which  it  was 
alleged  had  been  drawn  l>y  him  on  the  Green- 
wich Bk.,  N.  Y.,  and  negotiated  to  the  plaint- 
iffs.aml  which  had  been  lost.  2  R.  S.  .  4(>6.secs. 
75,76.  Coffin.  the  plaintiftVcashier.  testified  that 
on  or  about  June  20.  1835.  the  plaintiffs  paid  a 
check  purporting  to  be  drawn  by  S.  A.  Cun- 
ningham, for  $146.  on  the  Greenwich  Bk.,  in 
N.  Y.  ;  that  he  inclosed  the  check  in  a  letter 
to  G.  A.  Worth,  cashier  of  the  City  Bk.,  in  N. 
Y.,  and  gave  the  package  to  Capt.  Seymour  of 
the  steamboat  I)e  Witt  Clinton  —  there  being  no 
mail  on  that  day.  He  further  testified  that  he 
did  not  know  the  defendant,  and  never  KHW 
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him  write.  The  check  was  payble  to  bearer ; 
558*]  did  not  *know  from  whom  the  check 
was  received  ;  did  not  pay  it  himself,  but  re- 
ceived it  from  Mr.  Annable,  the  payiug  teller. 
He  further  testified,  that  from  April  to  June 
the  plaintiffs  paid  some  eight  or  ten  checks  of 
a  like  kind,  which  had  been  sent  to  the  City 
Bk.  and  paid.  This  one  was  in  the  same  hand- 
writing with  the  others,  and  was  the  last  check 
with  thai  signature  which  the  plaintiffs  re- 
ceived. The  checks  were  sent  to  the  City  Bk. 
for  collection,  and  were  by  that  Bank  carried 
to  the  plaintiffs'  credit. 

The  fact  that  the  check  in  question  never 
reached  the  City  Bk.,  and  that  the  package  con- 
taining it  was  lost,  was  sufficiently  proved.  Q. 
A.  Worth,  cashier  of  the  City  Bk.,  testified 
that  he  had  no  recollection  of  ever  having  re- 
ceived any  checks  drawn  by  8.  A.  Cunning- 
ham ;  did  not  remember  any  such  ever  pass- 
ing through  the  Bank;  they  should  have  passed 
through  his  hands  in  every  instance. 

On  this  evidence  the  defendant  moved  for  a 
nonsuit,  because  the  evidence  of  his  handwrit- 
ing was  insufficient  to  go  to  the  jury,  and  be- 
cause there  was  no  evidence  that  he  ever  gave 
any  check  on  the  Greenwich  Bk.,  or  had  ever 
kept  an  account  there.  The  motion  for  a  non- 
suit was  overruled, and  the  defendant  excepted. 
The  judge  charged  the  jury,  that  if  they  were 
satisfied  upon  the  evidence  that  the  check  in 
question  had  been  drawn  by  the  defendant, 
had  been  taken  and  paid  by  the  plaintiffs,  and 
had  been  lost,  the  plaintiffs  were  entitled  to 
recover.  The  defendant  excepted  to  the  charge, 
and  the  verdict  and  judgment  having  passed 
against  him,  he  now  brings  error. 

Mr.  J.  R.  Whiting,  for  plaintiff  in  error. 

Mr.  D.  D.  Field,  for  defendants  in  error. 

By  the  Court,  Bronson,  J.  A  witness  must, 
in  some  way,  have  acquired  a  knowledge  of 
the  general  character  of  the  party's  handwrit- 
ing, before  he  can  be  qualified  to  testify  on 
that  subject.  If  he  has  not  seen  the  party  write, 
he  must  have  seen  genuine  specimens  of  his 
handwriting;  and  the  fact  that  they  were  gen- 
559*  J  uine,  must  be  proved.  It  is  not  *enough 
that  they  purport  to  come  from  the  person 
whose  handwriting  is  in  question.  The  cases 
of  Titford  v.  Enott,  2  Johns.  Gas.,  211  ;  John- 
son v.  Daverne,  19  Johns.,  134,  and  Harrington 
v.  Fry,  Ryan  &  M.,  90,  to  which  the  counsel 
for  the  plaintiffs  below  referred,  only  shows 
that  the  authenticity  of  the  specimens  may  be 
established  by  presumptive  as  well  as  by  direct 
evidence;  not  that  the  fact  of  authenticity  can 
be  presumed  without  proof.  When  letters  are 
directed  to  a  particular  person  on  business,  and 
answers  are  received  in  due  course,  a  fair  in- 
ference arises  that  the  answers  were  written 
by  the  person  from  whom  they  purport  to 
come  ;  and  if  a  man  has  deliberately  admitted 
his  liability  upon  instruments  purporting  to 
bind  him,  as  by  paying  notes  or  bills  on  which 
his  name  appears,  it  is  but  reasonable  to  pre- 
sume that  the  signatures  to  those  instruments 
were  in  his  handwriting.  Other  cases  might  be 
mentioned  where  the  circumstances  will  well 
warrant  the  inference  of  authenticity,  although 
there  may  be  no  direct  evidence  to  that  effect. 
But  in  some  way,  the  fact  that  the  specimens 
are  genuine,  must  be  satisfactorily  proved. 
1190 


The  only  case  I  have  met  with  which  seems 
to  conflict  with  this  position  is  that  of  Tharpe 
v.  Gisburne,  2  Carr.  &  P.,  21.  The  case,  as  it  is 
briefly  and,  I  think,  imperfectly  stated  by  the 
reporters,  was  this:  "  The  defendant's  attor- 
ney was  called  to  prove  his  signature  to  a  pa- 
per; he  said  he  had  never  seen  the  defendant 
write,  but  that  he  believed  this  instrument  to 
be  his  handwriting  from  having  received  let- 
ters from  him,  upon  which  he  had  acted ;"  and 
Best,  Ch.  J.,  held  this  sufficient.  It  must,  I 
think,  have  appeared  that  the  defendant  had 
in  some  way  acknowledged  that  the  letters 
which  the  witness  had  received  were  written  by 
him.  They  probably  related  to  the  defense  of 
the  suit,  or  to  some  other  matter  upon  which 
the  witness  had  acted  in  his  character  of  attor- 
ney; and  if  the  defendant  had  not,  in  terms, 
admitted  the  authenticity  of  the  letters,  there 
may  have  been  such  a  ratification  of  what  had 
been  done  in  pursuance  of  them,  as  to  leave  no 
room  for  doubt  that  he  was  the  author.  The 
fact  stated  by  the  reporters,  that  the  witness 
had  acted  upon  the  letters,  unless  it  was  fol- 
lowed *up  by  other  evidence,  was  [*56O 
wholly  unimportant.  It  only  proved  that  the 
witness  believed  the  letters  genuine;  not  that 
they  were  so  In  fact. 

In  a  note  to  the  case  of  Tharpe  v.  (Jisburne, 
it  is  said,  that  "  now,  the  universal  practice  of 
the  Lord  Chief  Justices  at  the  sittings  is,  if  a 
witness  states  that  he  has  received  letters  pur- 
porting to  come  from  a  party,  and  has  acted 
on  those  letters,  to  ask  him  whether  he  believes 
the  paper  he  is  called  to  prove  is  of  that  party's 
handwriting."  If  any  such  practice  has  been 
adopted  at  Nisi  Prius,  in  England,  it  is  of  re- 
cent origin,  and  I  am  not  prepared  to  follow  it. 
Standing  alone,  the  fact  that  the  witness  has 
acted  on  the  letters,  has  no  tendency  to  prove 
them  genuine.  It  only  proves,  and  that  merely 
by  inference,  that  the  witness  believed  the  let- 
ters authentic.  His  belief  is  of  no  importance, 
unless  it  is  founded  upon  some  good  reason; 
such  a  reason  as  will  satisfy  the  court  and  jury 
as  well  as  the  witness. 

Although  the  fact  that  the  witness  has  acted 
on  the  letters,  when  standing  alone,  is  of  no 
importance,  it  may  be  of  great  value  in  a  chain 
of  circumstantial  evidence.  The  acts  done  in 
pursuance  of  the  letters  may  be  followed  by 
such  acts  of  approval  or  acknowledgment  on 
the  part  of  the  supposed  author  as  can  only  be 
accounted  for  on  the  supposition  that  he  was 
in  truth  the  writer  of  the  letters;  and  there  can 
be  no  doubt  that  in  this  way,  as  well  as  by  a 
direct  admission,  the  fact  of  authenticity  may 
be  satisfactorily  established. 

In  the  case  at  bar,  I  am  unable  to  discover 
any  satisfactory  evidence  that  the  checks,  from 
which  alone  the  witness  derived  his  knowl- 
edge of  the  handwriting,  were  drawn  by  the 
defendant.  The  witness  undoubtedly  thought 
them  genuine,  for  otherwise  he  would  not  have 
taken  them.  But  that  fact  alone,  will  not  an- 
swer. The  only  further  evidence  upon  this 
point  was,  that  the  checks  had  been  sent  to  the 
City  Bk.  for  collection,  and  were  by  that  Bank 
carried  to  the  credit  of  the  plaintiffs.  This 
fact  adds  little  or  no  force  to  what  has  been 
proved  before.  It  only  shows  that  the  teller 
or  other  officer  of  the  City  Bk.  gave  credit 
to  the  checks.  And  that  he,  as  well  as  the 
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5G1*]  plaintiff's  cashier,  *thought  them  gen- 
uine. But  the  belief  of  two  or  even  ten  wit- 
nesses upon  such  a  question  is  no  better  than 
the  belief  of  one.  The  checks  were  drawn  on 
the  Greenwich,  not  on  the  City  Bk.,  and  there 
was  no  proof  that  they  had  ever  been  paid,  or 
presented  for  payment;  nor  that  the  defendant 
had  ever  kept  an  account  with,  or  drawn  a 
check  on  the  Greenwich  Bk. 

But  it  is  said  in  the  ordinary  course  of  busi- 
ness the  City  Bk.  would  present  the  checks  at 
the  Greenwich  Bk.  for  payment.  If  we  pre- 
sume the  presentment,  we  must  still  make  two 
further  inferences  before  we  reach  the  necessa- 

'  ry  conclusion  that  the  defendant  had  admitted 
his  liability  on  the  checks.    We  must  presume 
payment  by  the  Greenwich  Bk.  and  then,  that 
the  defendant  bad  ratified  the  payment.    This 
would  be  building  presumption  on  presump- 
tion, and  that,  too,  without  any  very  good  rea- 1 
son  for  believing  that  we  were  approximating  | 
the  truth.    For  unless  we  assume  at  the  outset  j 
that  the  checks  were  genuine.which  is  the  very  ; 
matter  in  dispute,  the  fact  of  presentment  at-  j 
fords  no  ground  whatever  for  presuming  that  i 
they  were  paid.    And  again;  if  presentment  to  J 
and  payment  by   the   Bank  had   both    been  j 
proved,  it  would  not  follow  that  the  defend- 
ant had  ratified  the  payment,  or  in  any  way 

.  admitted  that  it  was  made  on  his  account. 
It  is  worthy  of  remark,  that  although  the 

•  cause  was  tried  in  the  City  of  N.  Y.,  no  officer 
of  the  Green  which  Bk.  was  called  as  a  wit- 
ness.    The  plaintiffs  resort  to  a  string  of  pre- 
sumptions to  make  out  their  case,  when  they 
might  in  a  few  minutes,  and  without  any  in- 
convenience to  any  one,  have  laid  before  the 
jury  all  the  facts  in  relation  to  the  supposed 
juyment  of  the  checks. 

The  proof  on  which  the  plaintiffs  rested  their 
case  is  open  to  a  further  remark.  The  checks 
from  which  the  witness  derived  his  knowledge 

•  of  the  handwriting,  as  well  as  that  on  which 
the  action  was  brought,  may  either  have  been 
forged  with  intent  to  defraud  the  defendant, 
or  they  may  have  been  genuine  checks  drawn 
by  some  other  person  of  the  name  of  Cunning- 
ham.   The  witness  had  never  seen  the  defend- 

;  ant  write,  and  did  not  know  him.  The  checks 
oOti*]  were  *signed  "  8.  A.  Cunningham," 
and  there  was  no  proof  either  that  the  defend- 
ant had  ever  subscribed  his  name  in  that  man- 
ner or  that  there  was  not  some  other  person  in 

•  the  City  of  N.  Y.  who  did  so  sign  his  name. 
The  initial  letter  "8."  may  as  well  stand  for 
Solomon  as  for  Samuel;  but  should  we  assume 
that  in  these  checks  the  letter  stands  for  Sam- 
uel, there  may  be  other  men  in  the  city  of  the 
same  name  with  the  defendant.     In  Harring- 
ton v.  Fry,  Ryan  &  M.,  90,  the  witness  who 
proved  the  handwriting,  said  he  had   never 
seen  the  defendant.but  had  corresponded  with 
a  Samuel  Pry  of  Plymouth  Dock;  that  he  had 
<w>  addressed  his  letters,  and  had  received  an- 
swer* from  him;  and  it  wan  from  these  letters 
that  he  derived  his  knowledge  of  the  hand- 
writing.  And  it  was  thought  necessary  to  call 
another  witness  to  prove  that  the  defendant, 
Samuel  Pry,  lived  at  Plymouth  Dock,  and  that 
there  was  no  other  person  of  that  name  living 
at   Plymouth  Dock  within  the  knowledge  of 
the  witness.     It  was  still  objected  that  there 
might  be  another  person  of  the  same  name  at 

21. 


Plymouth  Dock,  but  Best,  Ch.  J.,  said,  it  was 
evidence  for  the  jury  to  consider  whether  the 
letters  mentioned  by  the  witness  were  not  writ- 
ten by  the  defendant. 

I  think  the  evidence  was  not  sufficient  to 
carry  the  cause  to  the  jury.  The  plaintiffs 
should  have  been  nonsuited. 

Judgment  reversed. 

Cited  in-54  N.  Y.,  401 :  64  N.  Y.,  599 ;  7  Barb.,  328 ; 
10  Barb.,  94,  665 ;  13  Barb..  487  ;  83  lad.,  569. 
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Division  of  County — Majority  Vote  in  Legislature 
Sufficient— Effect  on  Tenure  of  Judges. 

Where  a  county  is  divided  and  two  separate  and 
distinct  counties  formed  out  of  it  by  Act  of  the  Leg- 
islature, to  one  of  which  a  new  name  is  given, 
whilst  the  other  it  is  declared  shall  be  and  remain  a 
separate  and  distinct  county  by  the  name  of  the 
county  as  it  existed  previous  to  the  division,  the 
judg-es  of  the  County  Courts  appointed  previous  to 
the  division  who  happen  to  reside  in  that  portion 
of  the  territory  distinguished  as  a  county  with  a 
new  name,  under  the  operation  of  the  Act  requir- 
ing judges  of  County  Courts  to  reside  within  the 
county  for  which  they  are  appointed  lose  their  offi- 
ces, and  are  no  longer  competent  to  act  under  their 
commissions :  whilst  those  of  the  judges  who  hap- 
pen to  reside  in  the  portion  of  the  territory  which 
retains  the  original  name.continue  in  office  until  the 
expiration  of  the  term  for  which  they  were  orig- 
inally appointed. 

It  seems  that  it  would  have  been  competent  to  the 
Legislature,  by  express  enactment,  to  have  con- 
tinued the  judges  whose  residence  happened  to  be 
in  the  new  county,  until  the  expiration  of  their  con- 
stitutional term  of  office ;  but  that  by  remaining  si- 
lent, the  office  is  gone. 

A  county  may  be  divided  by  the  Legislature  into 
two  or  more  counties  by  a  mere  majority  vote :  it 
is  not  necessary  that  a  bill  for  such  purpose  should 
receive  the  assent  of  two  thirds  of  all  the  members. 

Citations— Const.  N.  Y.,  art.  1,  sec.  7 ;  art.  4,  sec.  7  ; 
art.  5,  sec.  6 ;  Laws,  1838,  p.  328,  sec.  28 :  1  R.  8.,  87,2d 
ed.;  93  sec.  12:  111  sec.  37.  sub.  4;  330.  S>8;  2  Kyd, 
Corp.,  447,  516;  1  Willc.  Mun.  Corp..  330.  pi.  858  ;  2R. 
S..  387.  388,  2d  ed.;  1  Kyd.  Corp..  232,  233,  ».;  13 
Wend.,  325 :  Hopk.,  288 :  2  Wend..  109 : 6  Paige,  639 ;  1 
Cow..  550.  566,  567 ;  6  Cow.,  642,  650,  651 ;  9  Wond.,  319; 
10  Wend.,  198 :  1  Story,  Com.  Const.  L.,  407,  sec.  424 : 
408,  409,  sees.  425,  42tt. 

TNFORMATION  in  the  nature  of  a  quo  war- 
1  ranto.  May  1,  1839,  the  Atty  Gen.  filed 
the  information  in  this  case,  charging  the  de- 
fendant with  having  usurped  the  office  of  first 
judge  of  the  County  of  Fulton,  and  having 
used  and  exercised  that  office  since  Jan.  1, 
1839.  without  lawful  authority.  The  defendant 
pleaded  that  Feb.  2, 1838,  he  was  duly  appoint- 
ed first  judge  of  the  County  of  Montgomery, 
for  the  term  prescribed  by  the  Constitution  (5 
years),  and  within  the  time  required  by  law 
took  and  subscribed  the  oath  of  office;  that 
Apr.  18,  1838,  an  Act  was  panned  by  the  Leg- 
islature of  this  State,  entitled  "An  Act  to 
Erect  a  New  County  from  a  part  of  the  Coun- 
ty of  Montgomery,  by  the  name  of  Fulton;" 
that  at  the  time  of  his  appointment  as  first 
judge  of  Montgomery  ho  was  an  inhabitant  and 
resident  of  the  Town  of  Johnstown.  thCn  in  the 
County  of  Montgomery,  and  Mill  remains  a 


— Con*Hl\tilitnnl  term  vfoMcf  -Poirer  of  Ltff- 
Mnture  to  affect  t>u  IrtfMtition.  *•«•  People  v.Garuy. 
0  Cow.,  642,  note. 
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resident  of  that  town;  that  by  the  Act  above 
referred  to  the  Town  of  Johnstown  is  made  to 
form  a  part  of  the  County  of  Fulton.  By  means 
564*]  of  which  "premises  he,  the  defendant, 
was  and  is  first  judge  of  the  County  of  Fulton; 
and  by  that  warrant  and  authority  uses  and  ex- 
ercises the  office,  etc.  To  this  plea  the  Atty- 
Gen.  demurred. 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  people, 
insisted  that  by  the  "Act  to  Erect  a  New  Coun- 
ty from  a  Part  of  the  County  of  Montgomery', 
by  the  name  of  Fuiton,"  a  separate  and  dis- 
tinct body  corporate  and  politic  was  created, 
as  much  unconnected  with  Montgomery  as 
with  any  other  county  in  the  State;  and  that 
after  Jan.  1,  1839,  when  the  Act  went  into  full 
effect,  the  defendant  had  no  authority  to  hold 
the  office  or  perform  the  duties  of  first  judge 
of  the  County  of  Fulton.  He  could  exercise 
the  duties  of  his  office  only  by  virtue  of  his 
commission,  which  authorized  him  to  act,  not 
as  first  judge  of  Fulton,  but  as  first  judge  of 
Montgomery.  The  latter  county,  as  it  existed 
at  the  time  of  his  appointment,  was  no  longer 
to  be  found;  it  had  been  divided  into  two  sep- 
arate and  distinct  counties  by  the  Legislature, 
who  possessed  the  power  to  make  such  division, 
and  had  exercised  the  right  since  1691,  when 
the  then  Province  of  N.  Y.  was  divided  into 
ten  counties.  Besides,  the  right  of  the  Leg- 
islature to  make  such  divisions  is  expressly 
recognized  by  art.  1,  sees.  6,  7  of  the  Constitu- 
tion. Fulton,  he  insisted,  was  a  new  county, 
whilstMontgomery  remained  the  identical  coun- 
ty it  was,  previous  to  the  passage  of  the  law, 
with  the  exception  of  a  diminution  of  its  terri- 
tory, and  in  support  of  this  proposition  advert- 
ed to  the  title  of  the  Act  and  to  various  of  its 
provisions.  The  Act,  he  observed,  did  not  di- 
rectly designate  the  defendant  first  judge  of  the 
new  county,  nor  could  it  do  so  indirectly.  The 
claim  of  the  defendant  necessarily  assumes  two 
propositions:  1.  That  by  such  Act  of  the  Leg- 
islature he  was  removed  from  the  office  of  first 
judge  of  Montgomery  ;  and  2.  That  by  the 
Act,  or  by  the  operation  thereof,  he  became 
first  judge  of  Fulton.  The  first  proposition, 
for  the  sake  of  the  argument,  he  was  willing  to 
concede;  but  claimed  its  consequences,  which 
were  :  1.  That  the  Act  was  constitutional  and 
valid  ;  2.  That  the  Act  of  the  Legislature 
565*]  requiring  judges  *to  be  residents  of  the 
county  of  which  they  were  officers,  was  also  a 
constitutional  and  valid  Act ;  and  3.  That  the 
appointment  of  the  defendant  as  first  judge  of 
Montgomery  and  his  commission  under  such 
appointment  were  annulled.  But  he  denied  the 
second  proposition,  because  the  Legislature  did 
not  possess  the  constitutional  power  to  appoint 
the  defendant  first  judge  of  Fulton  ;  the  Act 
erecting  the  County  of  Fulton,  grants  to  it  all 
the  rights,  privileges  and  immunities  possessed 
by  the  other  counties  of  the  State,  sec.  1 ;  and 
the  Constitution  guarantees  to  every  county, 
judges  of  its  courts,  to  be  appointed  by  the  Gov- 
ernor, with  the  advice  and  consent  of  the  Senate. 
Art.  4,  sec.  7.  If  the  Legislature  possessed 
such  power,  they  had  not,  he  said,  exercised  it 
in  the  present  case;  but,  on  the  contrary,  had 
negatived  their  right  by  section  24  of  the  Act, 
whereby  it  is  enacted  that,  for  all  judicial  pur- 
poses, as  it  relates  to  the  courts,  the  Counties 
of  Montgomery  and  Fulton  should  be  consid- 
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ered  as  one  county,  until  the  31st  December 
next,  after  the  passing  of  the  Act,  "  and  that 
the  present  judges  of  the  County  of  Montgom- 
ery" should  continue  to  exercise  the  duties  of 
their  respective  offices  in  the  said  counties  un- 
til that  day,  but  no  longer.  The  fact  of  the  de- 
fendant happening  to  reside,  when  the  Act  was 
passed,  in  a  portion  of  what  formerly  consti- 
tuted the  County  of  Montgomery,  but  was  now 
embraced  in  the  County  of  Fulton, did  not  con- 
fer upon  the  defendant  the  right  to  exercise  the 
duties  of  the  office  of  first  judge  of  Fulton;  nor 
was  such  the  understanding  of  the  Legislature. 
By  section  23  of  the  Act  in  question,  the  Leg- 
islature directed  an  election  in  Fulton  of  a 
sheriff,  clerk  and  three  coroners,  although  the 
sheriff  of  the  former  County  of  Montgomery 
was  a  resident  of  that  part  of  the  old  county 
which  was  created  into  a  new  county.  The 
opinion  also  of  the  Executive  of  the  State  was 
in  accordance  with  this  view  of  the  question, 
for  he  nominated  the  present  defendant  first 
judge  of  Fulton;  and  a  surrogate  was  actually 
appointed,  although  the  former  incumbent  was 
a  resident  of  Fulton.  Besides,  on  the  same  day, 
the  present  defendant  was  appointed  a  master 
and  examiner  in  chancery,  notwithstanding 
he  held  unexpired  appointments  to  the  same 
offices  for  the  County  of  Montgomery.  The 
*Atty  Gen.  further  insisted  that  a  com-  [*56G 
mission,  duly  signed  and  under  the  seal  of  the 
State,  is  essential  to  the  tenure  of  the  office 
and  to  the  legal  discharge  of  its  duties;  in  sup- 
port of  this  proposition  he  cited  1  R.  S.,  108, 
sees.  17.  20-22.  and  Marburyv. Madison,  1  Cr., 
137,  173,  145,  156-160.  Finally;  he  contended 
that  if  by  any  construction  the  defendant  could 
be  deemed  to  have  become  first  judge  of  the 
County  of  Fulton,  Jan.l,  1839,  he  had  forfeited 
his  office  by  omitting  to  take  the  oath  of  of- 
fice within  15  days  after  the  commencement  of 
his  term  of  office.  The  Constitution  peremp- 
torily requires  that  all  officers,  executive  and 
judicial,  shall,  before  entering  on  the  duties  of 
their  respective  offices,  take  and  subscribe  an 
oath  of  office,  art.  6,  sec.  1 ;  and  this  without 
reference,  to  the  mode  in  which  the  offices  are 
conferred.  Now,  admitting,  for  the  sake  of 
the  argument,  that  by  the  operation  of  the  Act 
creating  the  County  of  Fulton,  the  defendant 
by  reason  of  his  former  appointment  and  his 
residence  in  the  County  of  Fulton,  became 
first  judge  of  the  latter  county,  it  was  incum- 
bent upon  him  to  have  taken  the  oath  of  office, 
within  15  days  after  Jan.  1,  1839,  see  1  R.  S., 
119,  sec.  21,  and  having  omitted  to  do  so,  the 
office  became  vacant. 

Mr.  C.  McVean,  for  defendant.  It  is  ad- 
mitted by  the  pleadings  that  the  defendant 
was  duly  commissioned  by  the  Governor,  with 
the  consent  of  the  Senate,  Feb.  2,  1838,  as 
first  judge  of  the  County  Courts  of  the  County 
of  Montgomery;  that  he  took  the  constitution- 
al oath  of  office  Feb.  10  thereafter;  that  he  was 
then  a  resident  of  Johnstown,  and  entered 
upon  the  discharge  of  the  duties  of  his  office, 
and  that  he  has  continued  ever  since  to  reside 
there  and  discharge  such  duties.  The  Con- 
stitution, art.  5,  sec.  6,  declares,  that  "judges  of 
the  County  Courts  shall  hold  their  offices  for 
five  years."  It  is  not  pretended  that  he  has  re- 
signed his  office,  nor  forfeited  it.  Neither  has 
the  Legislature  required  him  to  do  any  thing  as 
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a  condition  precedent  to  his  retaining  his  of- 
fice. The  Atty-Gen.  has  not,  either  in  the  in- 
567*1  formation  or  in  his  'argument,  assert- 
ed that  the  defendant  is  not  now  in  office  in 
pursuance  of  his  commission.  The  proposition 
that  he  has  lost  his  office  is  so  flagrantly  in  vio- 
lation of  his  constitutional  rights,  that  it  meets 
no  advocate  anywhere.  The  proposition  that 
he  retains  his  office  consistently  with  his  orig- 
inal and  continued  residence  in  Johnstown  has 
not  been  denied,  but  on  the  contrary,  has  been 
affirmed  by  the  different  branches  of  the  gov- 
ernment, in  whom  rests  the  appointing  power. 
The  position  that  the  defendant  is  in  office,  and 
in  office  consistently  with  his  residence,  is  as- 
sumed to  be  undeniable,  because  it  rests  on  the 
Constitution,  and  every  argument  assailing  it, 
or  not  in  harmony  with  it.  must  be  discarded 
in  the  consideration  of  the  question  in  contro- 
versy. 

The  next  question  is:  over  what  portion  of 
the  original  territory  of  Montgomery  must  he 
exercise  the  jurisdiction  conferred  by  his  of- 
fice? The  Atty  Gen.  has  not  ventured  to  speak 
to  this  point,  further  than  to  insist  that  the  de- 
fendant cannot  exercise  the  jurisdiction  of  his 
office  in  that  portion  of  the  territory  now  in- 
cluded in  the  bounds  of  Fulton  Co.  The  po- 
sition that  he  assumes  is,  that  the  present  Coun- 
ty of  Montgomery  is  the  same  county  that 
existed  at  the  time  of  the  defendant's  appoint- 
ment, and  that  Fulton  is  a  new  county.  This 
is  denied.  The  defendant  contends  that  they 
are  both  portions  of  the  old  County  of  Mont- 
gomery, and  are  both  new  counties  carved  put 
of  the  old  county,  and  that  there  is  nothing 
new  about  the  substance  of  the  one  more  than 
the  other;  and  the  only  difference  between  them 
is,  that  the  Legislature  have  thought  fit  to  con- 
fer the  name  which  they  once  jointly  possessed 
on  the  one,  and  to  give  a  new  name  to  the  oth- 
er. In  favor  of  the  position  that  Fulton  is  a 
new  and  Montgomery  an  old  county,  several 
provisions  of  the  Act  making  the  division  are 
referred  to  as  seeming  to  recognize  such  a  dis- 
tinction; but  upon  a  careful  examination,  it 
will  be  found  that  both  counties  are  expressly 
created  by  the  Act,  and  are  both  created  "sep- 
arate "  and  "  distinct"  counties  of  the  respect- 
ive names  given  by  the  Act;  and  in  the  in- 
stances in  which  there  are  provisions  in  regard 
to  Fulton  and  not  to  Montgomery,  they  are 
those  only  in  which  legislation  was  superflu- 1 
ous,  by  reason  of  general  laws  already  enacted 
5O8*J  applicable  to  all  counties.  *lt  will  be 
observed,  also,  that  in  every  instance  in  which 
legislation  was  necessary  by  reason  of  both  be- 
ing new  counties,  and  of  there  being  no  gener- 
al statute  uniform  in  its  application  to  all  coun- 
ties, provisions  have  been  made  an  to  each 
county  in  the  Art.  For  example,  take  the  coun- 
i  v  courts — the  terms  in  each  county  are  estab- 
liHhed.  In  Montgomery,  they  are  in  the  Act 

Srescribed  to  be  held  on  the  second  Monday  of 
une,  Sep.,  Dec.,  and  Mar.  Now  it  so  hap- 
pens that  the  courts  were  held  in  Montgomery, 
before  the  division,  on  the  name  days.  Why, 
then,  this  legislation  ?  Was  it  necessary,  or  was 
it  superfluous?  The  Atty-Gen.  -uv*  it  was  su- 
perfluous. The  defendant  insists  "it  was  indis- 
pensably necessary.  The  judgment  of  the  Leg- 
islature on  this  point  is  manifested  by  the  pro- 
vision itself;  it  was  deemed  necessary.  It  was 
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not  in  the  power  of  the  Legislature,  by  decla- 
ration, to  make  one  of  these  counties  new  and 
the  other  old,  if  such  were  not  their  real  char- 
acter. In  substance,  they  are  two  new  counties 
created  out  of  one;  and  it  cannot  be  that  a  name 
can  change  their  essential  character;  for  then 
a  transposition  of  names  would  change  the 
character  of  both,  and  this  would  make  the 
shadow  efficacious  to  control,  and  the  sub- 
stance and  essence  of  the  thing  a  nullity.  The 
division  of  Niagara  Co.  affords  an  illustration 
of  this  point,  Stat.,  sess.  1821,  p.  220;  one  por- 
tion was  called  Niagara  and  the  other  Erie.  It 
so  happened  that  the  county  buildings  were  in 
Erie.  By  referring  to  that  Act,  the  same  pro- 
visions for  the  organization  of  the  new  Niagara 
will  be  found,  as  in  this,  for  the  organization  of 
Fulton,  and  the  same  silence  in  regard  to  Erie 
as  in  this  to  the  new  Montgomery ;  and  yet  Erie, 
in  that  case,  succeeding  to  all  the  rights  and 
privileges  that  the  new  Montgomery  has  in  this. 
Which  county  in  that  case  was  the  new,  and 
which  the  old?  Neither;  for  in  that  case,  as  in 
this,  to  give  either  such  a  character  as  is  claimed, 
would  lead  to  absurd  consequences,  and  be  in 
contradiction  of  the  fact,  having  an  independ- 
ent existence  from  its  very  nature,  that  both 
are  new.  This  point  has  also  been  decided  by 
the  ChanceU&r  on  appeal  from  the  decree  of  the 
Vice- Chancellor  of  the  Eighth  Circuit.  6  Paige, 
639.  There,  *school  district  No.  1,  in  [*5<>S> 
the  Village  of  Buffalo,  had  a  right  to  certain 
compensation  from  the  General  Government 
for  the  destruction  of  a  school-house  by  the 
enemy  during  the  late  war.  After  the  right  had 
accrued  and  before  the  money  was  paid,  dis- 
trict No.  1  was  divided  into  districts  Nos.  1 
and  2.  District  No.  1  contended,  that  notwith- 
standing the  division,  its  corporate  identity  ex- 
isted as  before;  that  it  was  the  same  old  dis- 
trict, and  that  No.  2  was  a  new  corporation; 
and  so  the  Vice-CIiancellor  decided.  On  appeal, 
the  Chancellor  reversed  this  decision,  on  the 
ground  that  the  division  made  them  two  new 
corporations. 

There  is  a  provision  in  the  Constitution  of 
this  State  which  it  is  submitted  has  an  impor- 
tant bearing  upon  this  point.  The  Constitution, 
article  1,  sec.  7,  provides  that  "  No  new  coun- 
ty shall  hereafter  be  erected,  unless  its  popula- 
tion shall  entitle  it  to  a  member."  If  this  court 
decide  that  one  of  these  counties  is  a  new  coun- 
ty and  the  other  an  old  county,  a  judicial  con- 
struction will  have  been  given  to  the  term 
"  new"  (the  term  used  in  the  Constitution), 
which  will  limit  the  constitutional  prohibition 
accordingly.  When  a  county  hereafter  is  to 
be  divided  the  Legislature  has  only  to  be  care- 
ful that  the  county  which  it  declares  to  be  new 
-hull  have  the  requisite  population,  and  as  there 
is  no  constitutional  restraint  as  to  the  popula- 
tion of  the  old,  it  will  In-  a  matter  of  entire  in- 
difference what  its  population  may  be.  Under 
the  license  of  such  a  judicial  construction  the 
Constitution  would  be  practically  nullified  ; 
and  the  Legislature  could,  by  observing  dis- 
tinctions, create  as  many  new  counties  as  it 
pleased,  provide!  nil  the  old  counties  in  name 
are  left  established.  The  only  remedy  against 
such  an  infraction  of  the  spirit  and  intent  of 
the  Constitution  is  with  the  judiciary,  and  this 
court  will  not.  in  advance,  put  such  a  construc- 
tion upon  words  against  facts  as  will  authorize 
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the  Legislature, at  its  pleasure,  to  violate  the  in- 
strument intended  to  restrain  legislative  action 
within  prescribed  boundaries  as  to  the  creation 
of  counties. 

The  24th  section  of  the  Act  suspends  the 
right  of  both  counties  to  hold  certain  courts  in 
either  county  until  Jan.  1  thereafter,  and  then 
57O*]  declares,  that  for  the  purposes^*men- 
tioned  the  two  counties  shall  be  considered  one 
•county;  the  section  then  declares  that  the  de- 
fendant shall  be  judge  of  the  two  "distinct" 
and  -'separate  counties"  created  by  the  Act, 
until  Jan.  1  thereafter.  The  first  clause  of 
the  section  reserved  all  his  powers  as  to  the 
judicial  unity,  and  the  last  clause  assigned  to 
him  the  powers  of  his  judgeship  by  name  to 
the  two  new  "separate  and  distinct  counties 
•created  and  named  in  the  Act;"  for  he  is  au- 
thorized expressly  to  discharge  "the  duties"  of 
his  office,  not  in  the  one  County  of  Montgom- 
ery as  reserved,  but  "in  the  said  Counties  of 
Montgomery  and  Fulton."  The  office  with- 
out its  duties  is  an  abstraction,  and  it  is  the 
•duties  of  an  officer  which  constitute  an  office 
and  are  its  attributes.  He  was  required  by 
the  Act  to  discharge  all  the  duties  of  the  of- 
fice of  first  judge  of  Fulton  that  pertained  to 
that  office  in  the  "distinct"  County  of  Fulton. 
He  was  bound,  as  first  judge  of  that  county, 
to  act  under  the  Landlord  and  Tenant  Act,  for 
which  purpose  that  county  was  as  "distinctly" 
and  "separately"  organized  as  St.  Lawrence 
€o. ;  and  under  which  Act  no  judge  but  a 
judge  of  Fulton,  as  an  independently  organized 
county.could  have  jurisdiction.  He  was  bound, 
in  case  of  vacancy,  to  act  as  surrogate  of  that 
county,  for  it  is  not  pretended  that  county  was 
not  entitled  to  a  "separate"  surrogate's  court. 
He  was  bound,  as  judge  of  that  county  to  hear 
appeals  from  the  commissioners  of  highways, 
to  issue  attachments,  to  grant  insolvent  dis- 
charges, and  to  do  all  such  other  acts  as  judge 
of  that  county  as  were  not  included  in  the  res- 
ervation by  which,  for  certain  purposes,  the 
two  counties  were  continued  as  one  county 
until  Jan.  1.  He  was  then,  by  the  Act  itself, 
judge  of  Fulton  Co.  eo  nomine.  All  the  judges 
of  old  Montgomery,  without  respect  to  their 
residence,  were  made  judges  of  the  two  new 
counties  for  a  limited  period.  Jan.  I  the  de- 
fendant ceased  to  be  judge  of  the  new  Mont 
gomery,  by  reason  of  his  non-residence.  He 
was  a  judge  of  Fulton  Dec.  31,  and  he  was  also 
Jan.  1,  because  he  was  a  resident;  because  he 
had  been  a  judge  of  that  county  by  law,  con- 
sistently with  his  commission;  because  it  was 
57  1*]  not  in  the  power  of  the *Legislature  to 
shorten  his  term  of  service;  because  the  Legis- 
lature affixed  that  only  as  the  time  during 
which  he  was  to  be  judge  of  the  two  counties, 
and  because  the  general  statute  requiring  resi- 
dence, by  operation  of  law  assigned  that  coun- 
ty to  him  after  the  period  had  expired  in  which 
the  judgeship  of  the  two  counties  was  to  con 
tinue  without  regard  to  residence,  and  ex- 
cluded him  from  the  judgeship  of  Montgom- 
ery. The  general  law  requires  residence — the 
law  creating  the  division,  by  express  terms, 
made  him  a  judge  for  six  months  of  Fulton. 
The  Legislature  had  the  power  to  declare  him 
judge  of  Fulton  under  his  commission.  They 
did  do  so,  and  it  made  him  judge.  The  Legis- 
lature had  no  authority  to  limit  his  term  to  six 
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months;  and  in  a  parallel  case  this  court  has 
decided  the  assignment  good,  and  the  limita- 
tion bad,  as  against  the  Constitution.  1  Cow., 
550;  6  Id.,  642.  That  such  was  the  intention 
of  the  Legislature,  is  manifest  from  other  pro- 
visions in  the  Act  of  division.  All  the  county 
officers  elected  by  the  people,  whose  term  is 
secured  by  the  Constitution,  were  at  the  time 
of  the  division  residents  of  that  portion  of  the 
territory  now  included  in  Montgomery,  except 
one  coroner.  The  Act  provides  for  the  elec- 
tion of  a  sheriff,  clerk  and  three  coroners  in 
Fulton.  The  Legislature  acted  as  if  it  were  a 
conceded  fact  that  each  officer  retained  his 
office  in  the  county  of  his  residence,  and  the 
will  of  the  Legislature,  when  its  power  is  con- 
ceded, ought  to  prevail.  The  Atty  Gen.  de- 
nies the  competency  of  the  Legislature  to  make 
the  assignment  claimed,  and  insists  that  the 
commission  and  the  oath  of  office,  required  by 
the  Constitution,  must  in  terms  conform  with 
the  power  claimed — that  the  defendant  has  no 
commission  as  judge  of  Fulton  Co.,  and  has 
not  taken  the  oath  of  office  required  by  the 
Constitution  as  judge  of  Fulton,  and  that  he 
has  no  right  to  act  as  judge  there;  neither 
could  the  Legislature  confer  such  right.  The 
right  of  the  Legislature  to  enlarge  or  diminish 
the  jurisdiction  of  an  officer  in  commission, 
both  as  to  subject-matter  and  as  to  territory, 
has  been  uniformily  exercised  and  as  uniform- 
ly sustained  by  the  courts.  Indeed,  so  far  as 
authority  goes  it  is  an  unquestioned  right.  1 
Cow.,  550;  6  Id.,  642;  19  Wend.,  27.  There 
can  be  no  doubt  that  the  Legislature  could  ex- 
tend *the  jurisdiction  of  a  judge  over  [*572 
20  counties,  without  incurring,  in  a  legal  sense, 
the  imputation  of  having  legislated  him  into 
office. 

All  the  principles  contended  for  by  the  de- 
fendant have  been  established  by  legislation 
and  judicial  construction.  The  Legislature 
has  provided,  that  upon  the  division  of  a  town, 
or  the  alteration  of  the  bounds  of  a  town,  if 
more  than  four  justices  are  thereby  put  in  a 
town,  they  shall,  nevertheless,  continue  to  be 
justices  of  the  town  of  their  residence.  1  B. 
S.,  102.  This  is  an  assertion  of  legislative 
power  clearly  in  point,  admitting  that  a  justice 
is  a  town  officer.  In  that  case,  the  Legislature 
were  embarrassed  by  the  constitutional  re- 
straint as  to  the  number  of  justices  in  a  town 
(an  embarrassment  that  does  not  exist  in  rela- 
tion to  judges  of  a  county),  and  still  the  rights 
vested  in  an  individual  by  the  Constitution 
were  held  to  be  the  permanent  rights.  How 
much  clearer  is  the  case  of  judges  which  in- 
volves no  constitutional  contradiction?  In  the 
cases  decided  in  1  Cow.,  550;  6  Id.,  642,  the 
following  principles  are  established:  1.  The 
right  of  an  officer  to  his  office  for  the  consti- 
tutional term  of  his  appointment ;  2.  The  power 
of  the  Legislature  to  divide  towns  and  counties 
must  be  exercised  subserviently  to  the  right  of 
office  in  persons  where  the  tenure  is  fixed  by 
the  Constitution;  3.  That  officers,  upon  a  di- 
vision of  a  county,  are  officers  of  the  county 
of  their  residence.  These  principles  applied 
to  this  case  decide  it.  It  has  been  asked  if 
Saratoga  Co.,  the  county  of  the  residence  of 
the  judge  of  the  fourth  circuit,  were  set  off 
to  the  third  circuit,  and  the  judge  continued 
to  reside  in  Saratoga,  would  he  be  judge  of 
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the  third  circuit,  or  would  he  lose  his  office? 
The  answer  to  that  question  would  in  no  man- 
ner decide  this,  as  the  power  of  the  Legislature 
in  regard  thereto  is  not  the  same.  There  can  be 
by  the  Constitution  but  eight  circuits,  and  one 
judge  to  each  circuit;  and  that  case  would  pre- 
sent a  grave  constitutional  question  which  does 
not  exist  here,  as  there  are  no  such  impedi- 
ments. Again,  it  has  been  asked,  if  a  town  in 
a  county  having  a  judge  in  it  should  be  an- 
nexed Ho  another  county  with  five  judges, 
would  that  judge  continue  in  office?  The  Leg- 
573*J  islature  *has  the  power  to  place  as 
many  judges  in  a  county  as  it  pleases,  and  has 
exercised  that  power  in  the  case  of  justices  of 
the  peace,  even  against  another  provision  of 
the  Constitution  touching  the  number  in  a 
town;  and  where  the  power  is  conceded,  it 
must  also  be  conceded  that  the  Legislature  is 
bound  to  exercise  it  subordinately  to  the  Con- 
stitution as  the  usual  plea  justifying  usurpa- 
tion, necessity,  cannot  even  be  suggested.  But 
suppose  that  judge  was  first  judge,  would  you 
have  two  first  judges?  The  designation  "first" 
judge  is  unknown  to  the  Constitution;  it  was 
made  by  the  Legislature,  and  the  Legislature 
has  the  power  to  regulate  and  declare  how  and 
where  he  shall  exercise  the  duties  of  his  office; 
and  what  the  Legislature  can  do,  it  is  bound 
to  do  in  support  of  constitutional  rights.  If 
the  Legislature  neglected  -fo  do  what  it  could, 
or  should  have  done,  which  would  stand  or 
which  would  fall,  a  statutory  incongruity,  or 
that  instrument,  upon  the  maintaining  of  the 
inviolability  of  which,  in  all  the  departments 
of  government,  the  whole  fabric  of  our  civil 
liberty  rests?  There  is  no  such  degeneracy  in 
the  times  as  to  require  an  answer  to  such  a 
question. 

It  has  been  said  that  the  Governor  appointed 
a  surrogate  in  Fulton  where  the  surrogate  of 
old  Montgomery  resided;  and  that  that  is  a 
case  in  point,  showing  the  judgment  of  the 
Executive.  The  cases  are  not  parallel.  Tbe 
surrogate  is  an  officer  not  known  to  the  Con- 
stitution. The  Legislature  can  unmake  that 
which  it  has  made,  but  is  wholly  impotent  as 
to  that  which  the  Constitution  has  placed  above 
and  beyond  it.  The  Atty  Gen.  has  with  great 
•industry  collected  from  the  executive  records 
numerous  instances  in  which,  upon  a  division 
of  a  county,  judges  in  commission  received 
new  commissions  in  the  county  of  their  resi- 
dence, but  not  a  single  instance  in  which  an 
individual  in  commission  has  been  superseded. 
This  uniformity  is  the  strongest  recognition  of 
a  right  that  is  questioned  that  could  be  pre 
•anted.  The  first  time  the  ri?ht  has  been  prac- 
tically denied,  is  the  instance  now  before  the 
court. 

A  justice  of  the  peace  elected  in  a  town  in 
old  Montgomery,  has,  under  the  laws  and  de- 
cisions of  thin  court,  a  right  to  »lt  as  judge  of 
the  General  Sessions  of  Fulton.  This  case  is 
ft  74*]*»trictly  analogous  in  principle,whether 
a  justice  of  the  peace  be  considered  a  town  or 
county  officer.  The  duties  of  an  office  define 
its  character.  At  the  time  of  the  adoption  of 
the  Constitution,  the  duties  of  a  justice  were 
stated  in  his  commission.  He  was  "  a  justice 
assigned  to  keep  the  peace  in  the  county,  and 
also  to  bear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors  in  said 
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county  perpetrated  ; "  in  other  words,  he  was 
the  conservator  of  the  peace,  and  a  judge  of 
the  county  court.  The  duties  of  a  justice  are 
the  same  under  an  election  as  under  his  com- 
mission ;  nor  has  any  law  abridged  his  juris- 
diction or  changed  its  character.  How  can  a 
justice  of  the  peace  sit  as  a  judge  of  a  county 
court  ?  He  is  a  judge  as  a  justice  of  the  peace, 
ex  vi  termini,  notwithstanding  the  seeming  con- 
stitutional provision  to  the  contrary,  which  re- 
quired judges  of  the  County  Courts  to  be  ap- ' 
pointed  by  the  Governor  and  Senate.  Are  not 
all  his  duties  in  character  the  same  as  those  of 
the  defendant  ?  Neither  of  them  are  the  court; 
they  are  members  of  the  court,  and  hold  their 
offices  absolutely  independent.  Both  are  judges 
of  the  same  court ;  have  other  judicial  duties 
to  perform  ;  are  local  officers,  and  have  their 
term  of  office  secured  by  the  Constitution. 

By  the  Act  making  the  division,  the  Town 
of  Perth  was  taken  from  the  Town  of  Amster- 
dam, and  is  in  Fulton,  and  Amsterdam  is  left 
in  Montgomery.  By  the  laws  of  this  State,  a 
justice  of  the  peace  cut  off  from  the  Town  of 
Amsterdam  and  residing  in  Perth,  is  quali- 
fied to  sit  as  a  judge  of  the  County  Court  of 
Fulton.  By  what  authority  does  he  so  sit  ?  As 
a  justice  of  the  peace  of  the  Town  of  Perth,  in 
the  County  of  Fulton.  What  is  his  commis- 
sion ?  And  where  is  his  constitutional  oath  of 
office  ?  His  commission  is  for  the  Town  of 
Amsterdam,  in  the  County  of  Montgomery  ; 
both  foreign  corporations  ;  and  he  has  taken 
no  oath  of  office  except  for  them.  According 
to  the  argument  of  the  Atty-Gen.,  his  title  is 
totally  deficient,  and  he  has  no  right  at  all ; 
yet  it  stands  decided  that  he  has  such  a  right. 
And  can  it  be  said  that  the  defendant  cannot 
sit  as  judge  of  the  same  court  when  his  com- 
mission covered  every  part  of  *the  same  [*575 
territory  alike  ?  There  is  a  distinction  between 
the  two  cases,  but  no  difference  in  principle. 

By  the  Court,  Co  wen,  J.  By  art.  1,  sec.  7, 
of  the  Constitution,  the  power  of  the  Legisla- 
ture to  create  new  counties  is  recognized,  under 
the  restrictive  words :  "  No  new  county  shall 
hereafter  be  erected,  unless  its  population  shall 
entitle  it  to  a  member  "  [of  Assembly].  By  art. 
4,  sec.  7  :  "  The  Governor  shall  nominate,  etc., 
and  with  the  consent  of  the  Senate,  shall  ap- 
point all  judicial  officers,  except  justices  of  the 
peace,"  etc.  By  art.  5,  sec.  6  :  "  Judges  of  the 
county  courts,  etc.,  shall  hold  their  offices  for 
five  years,"  etc.  The  question  presented  by  the 
demurrer  is,  whether  the  office  of  Judge  Mor- 
rell,  who  was  duly  commissioned  and  sworn  as 
first  judge  of  the  County  Courts  of  Montgom- 
ery, was  vacated  by  the  division  of  that  county 
into  two  counties 

The  Act  is  entitled  "  An  Act  to  Erect  a  New 
County  from  a  Part  of  the  County  of  Mont- 
gomery, by  the  name  of  Fulton,"  etc.  Stat., 
seas.  1838.  p  328.  The  1st  section  declares  that 
the  whole  of  Montgomery  lying  north  of  the 
prescribed  division  line,  should  be  a  separate 
and  distinct  county  ;  and  he  known  and  called 
by  the  name  of  Fulton,  etc.,  and  that  all  the 
remaining  part  should  be  and  remain  a  sep- 
arate ana  distinct  county  by  the  name  of  Mont- 
gomery. The  statute  declares  what  would  nec- 
essarily result  as  an  operation  of  law,  that  the 
new  County  of  Fulton  should  be  entitled  to 
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and  possessed  of  all  the  benefits,  rights,  priv- 
ileges, and  immunities,  and  be  subject  to  the 
same  duties,  as  the  other  counties  of  this  State 
Among  those  rights,  is  that  to  have  a  Court  of 
C.  P.  and  General  Sessions  of  the  Peace,  the 
times  and  places  of  holding  which,  after  Dec. 
81,  1838,  when  Fulton  was  to  become  a  new 
and  distinct  county,  for  the  purposes  of  judi- 
cial business,  were  prescribed  by  the  9th  sec- 
tion of  the  Act.  It  is  declared  that  the  judges 
'  of  the  C.  P.  of  the  new  county  shall  have 
power  to  cause  a  eeal  to  be  made  for  that 
court,  etc.,  sec.  26,  with  various  other  pro- 
visions ;  none  of  which,  however,  indicate  on 
the  part  of  the  Legislature,  any  intent  to  con- 
tinue the  judicial  officers  in  place  for  either 
576*]  *county.  Whether  they  remain,  there- 
fore, or  their  places  became  vacant  by  the  or- 
ganization or  creation  of  the  two  counties  out 
of  the  old  one,  was  left  entirely  to  the  opera- 
tion of  the  Constitution  and  the  general  laws, 
upon  such  a  juncture  of  circumstances. 

Independent  of  the  restriction  imposed  by 
the  Constitution  in  respect  to  the  tenure  of 
office,  there  is  no  question  that  the  Legislature 
have  the  power  directly  to  restrict  the  term 
during  which  a  first  judge  shall  hold.  It  is  of 
the  nature  of  legislation  to  create  and  abolish 
offices  accordingly  as  they  may  be  deemed 
useful  or  superfluous  ;  and  I  am  aware  of  no 
constitutional  restriction  which  would  prevent 
their  discontinuing  the  County  Courts  alto 
gether,  and  substituting  other  jurisdictions  of  a 
more  general  or  a  more  limited  territorial  ex- 
tent. The  county  judges  were  created  and 
their  number  limited  by  statute.  1  R.  S.,  87,  2d 
ed.  Nor  does  the  Constitution  anywhere  de- 
clare even  their  existence  to  be  essential.  So 
long  as  they  shall  be  required  by  statute,  the 
Constitution  demands  that  they  shall  be  nom- 
inated and  appointed  by  the  Governor,  on  the 
Senate  consenting.  But  should  the  office  be 
abolished  and  their  powers  transferred  to  a  ju- 
risdiction of  greater  or  less  territorial  limits, 
the  tenure  of  office  would  be  gone.  In  the  very 
instance  before  us,  the  Legislature  erected  a 
court  whose  jurisdiction  from  April  till  Dec., 
1838,  covered  two  counties  ;  and  can  anyone 
doubt  that  they  might  now  restore  and  con- 
tinue the  same  power  to  judges  who  should  be 
appointed  according  to  the  provisipns  of  the 
Constitution  ?  The  Superior  Court  of  the  City 
of  N.  Y.  was  created  by  statute,  with  a  juris- 
diction, in  respect  to  subject  matter,  greater 
than  the  C.  P.  of  that  city.  Does  anyone  doubt 
that  the  Legislature  might  have  merged  the  C. 
P.  of  that  county  or  even  of  several  others  in 
the  same  court,  had  they  been  satisfied  that 
such  an  act  was  necessary  for  the  public  good? 
I  do  not  understand  the  State  Legislature  to  be 
restricted  in  their  power  any  more  than  the 
British  Parliament,  except  by  the  State  and 
Federal  Constitutions. 

What  then  is  the  amount  of  constitutional 
restriction  in  the  case  before  us  ?  The  County 
577*]  and  the  County  Courts  of  *Montgom- 
ery  existing,  it  was  impossible  for  the  Legisla- 
ture to  remove  Judge  Morrell,  or  abridge  his 
term  of  office.  But  the  Legislature  had  the 
power  to  create  new  counties  out  of  the  old 
one,  provided  the  enumeration  of  inhabitants 
would  warrant  it.  The  following  point  was 
submitted  to  us  by  the  counsel  for  the  defend- 
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ant :  "  The  1st  section  of  the  Act  of  the  Leg- 
islature created  two  new  counties,  not  by  im- 
plication, but  by  direct  enactment.  One  i» 
named  Fulton,  the  other  Montgomery,  and  the 
privileges  that  Montgomery  has  over  Fulton 
are  not  secured  by  its  name  ;  but  by  express 
legislative  grant  in  the  12th  section."  [The 
section  which  grants  to  the  new  County  of 
Montgomery  a  property  in  the  records  of  the 
old  county  of  that  name.]  It  is  unnecessary 
to  decide  whether  the  point,  so  far  as  it  asserta 
that  the  present  County  of  Montgomery  is  a 
new  county  in  the  legal  sense  of  the  term,  be 
correct.  The  mode  in  which  the  Legislature 
have  expressed  themselves  indicates  an  intent, 
as  I  think,  to  continue  the  old  County  of  Mont- 
gomery in  that  which  retains  the  old  name. 
Several  other  features  of  the  Act  mentioned 
by  the  Atty  Gen.,  in  the  course  of  the 
argument,  favor  that  idea.  This  being  the 
case,  no  objection  is  perceived  to  the  conclu- 
sion which  seems  to  have  been  drawn  by  the 
government,  that  the  commissions  of  such  of 
the  former  officers  of  Montgomery  as  are  qual- 
ified by  local  residence,  should  be  considered 
as  still  in  force  with  regard  to  the  county  of 
the  same  name.  It  is,  in  legal  effect,  the  old 
county  curtailed  by  the  territory  taken  off  for 
the  new.  But  the  Constitution  as  well  as  the 
nature  of  the  office  implies,  and  the  Statute  1 
R.  S.,  93,  sec.  12,'2d  ed.;  Id.,  Ill,  sec.  37, 
sub.  4,  expressly  requires  residence  within  the 
county,  as  one  essential  qualification  of  a 
county  judge.  Judge  Morrell  fails  in  that  qual- 
ification by  being  left  without  the  boundaries 
or  Montgomery,  and  within  a  county  profess- 
edly new,  and  It  seems  impossible  to  maintain 
that,  so  far  as  the  new  county  is  concerned,  it 
has  not  lost  all  legal  identity  with  the  old.  Its 
territory,  its  inhabitants  are  no  longer  known 
as  those  of  the  Montgomery,  for  which  Judge 
Morrell  was  appointed.  Its  towns  are  some  of 
them  intersected  by  the  line  of  division.  The 
statute  which  created  the  *county  for  [*57& 
which  he  was  commissioned  is,  as  to  Fulton, 
repealed  ;  and  the  county  is  unknown  to  the 
Constitution  or  the  law.  It  was  a  part  of 
Montgomery;  it  is  now  the  new  County  of 
Fulton  ;  and  so  completely  is  its  identity  gone 
by  the  dissolution,  that,  independent  of  any 
provision  by  statute,  it  would  be  absolved 
from  all  debts  and  duties  due  from,  and  de- 
prived of  all  participation  in  the  claims  of  the 
former  County  of  Montgomery.  2  Kyd,  Corp. , 
516;  1  Willcock,  Mun.  Corp.,  330,  pi.  858.  The 
corporate  succession  is  broken,  and  at  com- 
mon law,  all  property  in  possession  or  in  ac- 
tion, which  its  inhabitants  could  otherwise 
have  claimed  as  corporators,  would  have 
reverted  to  the  original  donors,  or  vested  in 
the  State.  Id. ,  Id.  To  guard  against  such  a 
consequence,  on  the  division  both  of  towns 
and  counties,  the  Legislature  of  this  State 
have  interposed  by  Statutes  1  R.  S.,  330,  358, 
2d  ed.,  and  provided  for  a  summary  distribu- 
tion of  property,  etc.,  by  commissioners.  By 
another  statute,  actions  may  be  brought  in  the 
name  of  the  Supervisors,  loan  officers,  etc., 
and  superintendents  of  the  poor  of  a  county  : 
and  an  action  lies  against  the  Board  of  Super- 
visors of  a  county.  2  R.  S.,  387,  388,  2d  ed. 
Can  it  be  pretended  for  a  moment,  that  an  ac- 
tion would  be  sustainable  by  or  against  the 
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Board  of  Supervisors  of  Fulton  in  respect  to 
rights  or  liabilities  contracted  by  the  old  Coun- 
ty of  Montgomery  ?  I  admit  that  merely 
changing  the  name  of  an  old  corporation,  even 
with  the  addition  or  subtraction  of  rights, 
would  not  work  a  change  of  identity.  Sever 
al  cases  are  cited  to  this  effect  in  1  Kyd,  Corp., 
232,  233,  n.;  but  I  do  not  find  that  the  cases 
go  further.  To  sustain  the  supposed  action, 
you  must  be  enabled  to  aver  and  prove  that 
the  corporation,  bearing  both  the  old  and  new 
name,  is  the  same.  The  statute  which  divided 
the  counties  might  have  declared  that  the  old 
should  have  been  continued  in  the  new,  and 
been  considered  the  same;  but  so  far  from  do- 
ing this,  it  seems  to  look  for  corporate  suc- 
cession, to  the  new  county  of  the  same  name. 
In  trying  the  action  we  have  supposed,  it 
seems  clear  that  a  judge  would  be  bound  to 
charge  the  jury  as  matter  of  law,  against 
the  truth  of  the  supposed  averment.  In  the 
case  at  bar,  the  pleader  has  not  hazarded 
579*]  such  an  averment.  His  *logic  is,  "I 
was  the  first  judge  of  Montgomery  ;  there- 
fore, I  am  the  first  judge  of  Fulton,"  which 
he  admits  to  be  a  new  and  distinct  county. 
The  conclusion  that  he  is  first  judge  of  On- 
tario would  seem  to  come  with  equal  force. 

The  difference  between  the  case  before  us 
and  a  mere  formal  change  is  quite  obvious. 
Under  a  mere  change  of  name,  the  commis- 
sions of  the  judges  and  all  judicial  acts  might 
have  continued  the  same  mutatis  mutandis. 
There  would  have  been  no  substantial  altera- 
tion. Had  a  town  been  added  or  set  off,  it 
would  have  been  but  an  enlargement  of  terri- 
torial jurisdiction  in  the  first  case,  and  a  con- 
traction in  the  last.  The  commissions  of  the 
judiciary  are  granted  and  accepted,  subject  to 
all  such  changes  as  the  Legislature  may  think 
themselves  bound  to  make  from  time  to  time, 
within  the  limits  of  their  constitutional  pow- 
ers. No  one  doubts  their  power  to  add  to  or 
subtract  from  the  territorial  jurisdiction  of  lo- 
cal courts, nor  to  do  the  same  thing  in  respect  to 
subject-matter.  Indeed,  the  latter  may  be  said 
of  any  court,  even  that  for  the  correction  of 
errors.  It  does  not  follow  that,  because  a 
court  is  created  by  the  Constitution  or  other 
wise,  its  measure  of  power,  must,  therefore, 
always  continue  the  same. 

The  legislative  power  of  creating  new  coun- 
ties is  equally  plain  in  the  nature  of  things 
with  that  of  enlarging  or  contracting  jurisdic- 
tion ;  it  is  equally  sanctioned  by  practice  in  all 
times,  and  is  expressly  recognized  by  the  Con- 
stitution. New  counties  must  be  created  out 
of  the  old  ;  and  then,  even  if  the  old  offices 
could  exist  as  abstractions,  or  in  contempla- 
tion of  law,  they  certainly  cannot,  by  mere  op- 
eration of  law,  be  applied  to  the  new  corpora- 
tion. The  Legislature,  doubtless,  have  the 
power  to  continue  them  in  the  new  county  by 
express  enactment.  By  doing  so  to  the  end  of 
the  constitutional  term  the?  would  detract 
nothing  from  the  power  of  the  Executive  De- 
partment. Rut  by  remaining  silent,  the  office 
Is  gone  for  all  practical  purposes.  The 
county  for  which  Judge  Morrell  was  appointed 
was  created  by  statute.  It  was  capable  of  de- 
struction by  the  same  power  ;  and  it  has  been 
destroyed  pro  tanto.  Was  It  ever  thought  that 
after  a  corporation  is  dissolved,  its  mayor  or 
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*other  officers  still  retained  their  [*58O 
places,  whatever  the  term  for  which,  by  char- 
ter, they  might  have  been  elected  ?  They  are 
but  incidents  to  the  corporation,  which  is  an 
artificial  being,  capable  of  dissolution  by  Act 
of  the  Legislature,  except  in  those  cases  where- 
in their  power  may  be  restrained  by  the  Con- 
stitution of  the  U.  S.  2  Kyd,  Corp.,  447  One 
effect  of  a  dissolution  is,  that  all  corporate 
privileges  and  franchises  are  extinguished  ; 
and  the  creating  power  may  either  restore  it, 
or  incorporate  another  set  of  men  in  the  same 
place.  Ttf.,516.  By  proceeeding  to  separate 
a  part  of  the  territory  from  an  old  county  and 
erect  it  into  anew,  the  Legislature  have  incor- 
porated another  set  of  men  as  effectually  as  if 
the  acts  of  dissolution  and  creation  had  been 
by  separate  statutes  enacted  at  any  distance  of 
time  from  one  another.  One  incorporated  vil- 
lage, A,  is  divided  by  statute  into  two  distinct 
incorporated  villages,  viz. :  B  and  C  ;  inde- 
pendent of  an  express  statute  declaration,  no 
lawyer  would  think  of  suing  either  B  or  C,  or 
both,  for  a  debt  due  from  A.  Such  a  division 
the  Legislature  may  make  even  by  a  majority 
vote,  either  of  cities  or  villages.  People  v. 
Morris,  13  Wend.,  325.  These  are,  like  towns 
or  counties,  mere  political  bodies,  and  their 
powers  may  be  modified,  or  the  corporations 
themselves  abrogated.  Id.  The  recorder  of 
a  city  is  also  constitutionally  commissioned  for 
five  years.  Const.,  art  5,  sec.  6.  But  he  can 
no  more  hold  his  office  after  the  city  charter  is 
repealed,  than  if  the  city  should  be  physically 
destroyed.  A  simple  legislative  division  into 
two  new  distinct  cities  would  work  the  same 
consequence.  In  1784,  the  Town  of  Hempstead, 
owning  lands  as  a  corporation,  was  by  statute 
divided  into  two  towns  by  different  names,  S. 
Hempstead,  and  N.  Hempstead.  The  latter 
filed  a  bill  against  the  former,  for  a  partition 
of  the  common  lands  of  the  old  town,  which 
was  dismissed  by  the  Chancellor,  and  the  de- 
cree affirmed  in  the  Court  of  Errors.  N. 
Hempstead  v.  8.  Hempstead,  Hopk..  288;  2 
Wend.,  109.  Chancellor  Sanford  said  that,  by 
the  division,  two  new  corporations  were  estab- 
lished in  the  place  of  one;  and  each  of  the 
new  political  bodies  had  a  capacity  to  hold 
land  within  its  own  limits.  The  succession  of 
the  old  town  *was  holden  by  both  [*581 
courts  to  be  broken  by  the  division,  which  in 
legal  effect  was  adjudged  to  be  un  assignment 
of  the  common  lands  of  Hempstead  situate  in 
each  town,  to  the  new  corporations.  On  ap- 
peal. Savage,  Ch.  «/.,  who  delivered  the  opin- 
ion of  the  court,  put  the  case  of  dividing  one 
State  or  one  county  into  two,  and  thought  that 
the  public  property  of  the  old  would  fail  to  the 
share  of  the  new  political  bodies,  so  fur  as  it 
should  lie  within  their  limits  ;  and  this  may 
well  be  taken  to  be  the  legal  effect  of  such  a 
division.  But  no  one  pretended  in  the  course 
of  the  cause  that  either  new  town  was  identi- 
cal with  the  old  one.  A  division  by  operation 
of  law,  or  by  an  implied  legislative  assignment. 
may  well  be  predicated  of  the  former  lands 
common  to  both,  without  its  following  that 
officers  retain  their  commissions  for  enrh  ac- 
cording to  their  respective  residence.  Land  is 
severable,  and  our  general  legislation  has  long 
contemplated  that  each  town  should  control 
the  common  lands  lying  within  its  borders. 
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Real  and  personal  property  is  apportionable  by 
the  courts  between  corporations  as  between 
individuals,  according  to  their  legal  or  equita- 
ble rights  as  proprietors.  See  Potter  v.  Cha- 
pin,  6  Paige,  639.  It  always  finds  a  title  to 
property  somewhere;  while  an  office  is  but  the 
political  adjunct  of  a  political  person  ;  and 
cannot,  in  the  nature  of  things,  exist,  when 
the  latter  becomes  extinct.  The  dissolution  of 
a  corporation  is,  at  common  law,  like  the  death 
of  a  natural  person  without  heirs  or  distrib- 
utees. It  leaves  no  one  to  take  its  property  or 
franchises  as  successor.  The  Legislature  may 
provide  for  a  transfer,  but  the  Act  inures  by 
way  of  assignment,  not  as  a  corporate  succes- 
sion, unless  it  provide  for  renewing  and  con- 
tinuing the  old  corporation. 

On  the  whole,  I  have  been  unable  to  perceive 
that  this  new  county,  formed  of  a  fragment 
from  the  old,  can,  in  any  sense,  be  considered 
its  successor,  or  in  any  manner  the  same;  and 
it  seems  to  me  that  it  must  follow,  according 
to  the  plainest  reason  and  propriety,  that  the 
commission  of  judge  for  old  Montgomery  can- 
not as  such  have  any  existence  in  connection 
with  the  new  County  of  Fulton.  In  saying  so, 
I  must,  of  course,  be  understood  to  mean  such 
reason  and  propriety  as  I  have  been  able  to  de- 
582*]  rive  from  the  language  *of  the  exist- 
ing Constitution  and  laws.  I  cannot  deny  that 
the  Legislature  intended  or  rather  desired  to 
continue  the  commission  of  the  defendant  for 
the  new  county,  and  that  they  believed  they 
had  done  so;  nor  do  I  deny  that  it  would  have 
been  proper  in  a  moral  sense.  Such  a  denial 
would  be  to  contradict  the  high  opinion  which 
through  personal  acquaintance,  I  have  had  the 
fortune  to  imbibe  of  the  capacity  and  merit  of 
the  incumbent  with  whom  the  State  is  litigat- 
ing. But  I  cannot  avoid  the  conclusion  that 
the  Legislature  have,  however  unfortunately, 
when  the  measure  is  viewed  as  interfering  with 
the  general  purpose  of  judicial  independence, 
or  wanting  in  justice  to  the  man,  inadvertent- 
ly I  have  not  the  least  doubt.failed  to  give  any 
express  or  implied  indication  upon  which  we 
can  refuse  to  render  judgment  of  ouster.  I  am 
entirely  satisfied,  from  the  best  consideration  I 
have  been  able  to  bestow  upon  the  case,  aided 
as  I  have  been  by  able  arguments  on  both  sides, 
that  such  an  act  Would  be  to  legislate,  not  to 
adjudicate. 

Nor  have  I  felt  materially  embarrassed  in 
advancing  to  this  conclusion,  from  any  author- 
ities which  were  cited  on  the  argument.  It 
was  supposed  by  the  counsel  for  the  defend- 
ant, that  the  principle  of  the  cases  of  _Ex 
parte  M'Cottum,  1  Cow.,  550,and  People  v.  Ga- 
rey,  6  Id  ,  642,  is  adverse  to  the  power  of  the 
Legislature,  so  to  alter  counties,  or  other  mu- 
nicipal corporations,  or  create  new  ones,  as  to 
abridge  the  constitutional  duration  of  those  of- 
fices which  pertain  to  them.  The  first  case  held 
that  a  legislative  organization  of  a  new  county, 
by  combining  several  definite  subsisting  towns 
of  other  counties,  and  declaring  that  the  jus- 
tices already  appointed  for  those  towns  re- 
spectively should  hold  for  the  residue  of  their 
terms  in  the  same  towns,  and  relatively  to  the 
new  county,  was  constitutional.  The  last  case 
held  that,  on  a  similar  erection  of  the  County 
of  Orleans  from  definite  subsisting  towns  of 
Ontario  Co.,  the  Legislature  had  no  power  to 
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abridge  the  term  of  office  for  which  the  sever- 
al justices  had  been  appointed,  while  their 
towns  belonged  to  Ontario;  and  a  provision  to 
that  effect  was  declared  to  be  unconstitutional 
and  void.  But  in  neither  case  was  there  even  a 
change  in  the  name  or  territorial  limits  of  the 
Corporations  to  which  the  offices  in  [*583 
question  belonged;  much  less  an  actual  disso- 
lution of  those  corporations.  It  is  true  some 
general  remarks  were  made  by  the  learned 
judges  who  delivered  opinions  in  those  cases, 
which  as  it  is  supposed,  give  countenance  to 
the  proposition  contended  for  by  the  defend- 
ant. In  the  first  case,  1  Cow.,  566.  567,  the 
Chief  Justice  intimated  that  the  Legislature  have 
no  power  incidentally  to  abridge  the  term  of 
a  justice's  office  by  altering  the  bounds  of  coun- 
ties; because  what  the  Legislature  have  no 
power  to  do  directly,  they  cannot  do  indirect- 
ly. Th'e  proposition  is  undoubtedly  true,  when 
an  exercise  of  their  power  is  unqualifiedly  for- 
bidden. But  when  the  prohibition  is  under 
qualifications  merely,  the  case  is  entirely  dif- 
ferent. The  alteration  of  counties  may  sever  a 
town  into  such  small  appendages  of  different 
counties  as  to  render  its  complete  subversion 
by  annexation  to  other  towns,  an  act  of  decid- 
ed expediency,  with  which  I  am  not  prepared 
to  admit  that  the  tenure  of  office  should  inter- 
fere. Both  the  cases  cited,  concede  that  juris- 
dictional  alterations  may  be  made  without 
limit,  both  as  to  territory  and  subject-mat- 
ter. All  the  powers  of  all  the  common  magis- 
trates in  the  State,  for  instance,  might  be  abol- 
ished or  transferred  to  the  county  judges.  It 
is  impossible  to  allow  the  constitutionality  of 
such  an  indirect  abolition  of  the  office;  and  to 
deny,  at  the  same  time,  that  the  same  thing 
may  be  incidentally  done  in  respect  to  a  few 
magistrates,  by  the  exercise  of  another  power 
which  is  admitted  to  be  of  itself,  clearly  con- 
stitutional. In  the  two  cases  cited,  there  was 
no  necessity  for  contravening  the  consequence* 
of  exercising  such  a  power.  Justices  were  con 
sidered  as  town  officers,  a  character  which  it 
was  deemed  essential  to  fix  upon  them  in  order 
to  warrant  the  adjudication  in  People  v.  Garey, 
6  Cow.,  650;  see,  also,  Qurnsey  v.  Lovell,  9 
Wend.,  319,and  Schroepelv.  Taylor,  10 Id.,  196. 
And  when  Mr.  J.  Sutherland  remarked,  6 
Cow.,  651,  that  the  power  of  the  Legislature  to 
erect  new  counties  was  subject  to  the  consti: 
tutional  limitation  of  the  justice's  term, he  evi- 
dently intended  a  case  where  the  corporation 
to  which  his  office  pertained  was  saved.  That 
was  the  case  before  him.  And  *the  re-  [*584 
marks  of  the  Chief  Justice  in  M'Collum's  case 
should  be  taken  with  the  same  restricted  ap- 
plication. Had  the  power  of  appointment  for 
a  certain  time,  been,  in  the  case  before  us, 
granted  in  general  terms,  and  the  Constitution 
had  done  nothing  more,  I  agree  that  the  Leg- 
islature must  have  awaited  the  expiration  of 
the  time,  before  they  could  have  given  such 
an  effect  to  the  division  of  a  county  as  to  de- 
stroy the  office.  But  we  are  no  longer  bound 
to  carry  out  the  full  force  of  the  general  terms, 
when  a  clear  conflicting  power  is  deducible 
from  the  context,  either  by  express  provision 
or  necessary  implication.  1  Story,  Com.  Const. 
L.,  407,  sec.  424.  In  the  State  Constitution,  such 
powers  indicated  in  both  ways,  are  abundant. 
Besides  the  express  power,  recognized  as- 
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we  have  seen,  to  create  new  counties,  it  is  of 
the  very  nature  of  legisation  to  control  judicial 
jurisdiction,  and  even  subvert  or  dissolve  the 
substratum, the  municipal  corporation  to  which 
it  is  incident.  It  is  scarcely  necessary  to  ob- 
serve that,  in  construing  the  language  of  a  con- 
stitution, we  have  nothing  to  do  with  argu- 
ments ab  inconvenienti,  for  the  purpose  of  en- 
largine  or  contracting  its  import.  Id..  408,409, 
sees.  425,  426.  "The  only  sound  principle  is  to 
declare  ita  lex  scripta  eat, to  follow  and  to  obey." 
Id..  410. 

We  are  all  of  opinion  that  there  must  be  judg- 
ment of  mister. 

Statute— Construction  of.  Cited  In— 7  N.  Y.,  109  ; 
7  Bank  Reg.,  265  ;  1  Dill,  258  ;  7  Am.  Rep.,  745  (48  Ind., 
337). 

Dirteion  of  municipal  corporation  or  political  txxlv 
—Effect  of.  Distinguished— 37  Am.  Dec.,  413  (11  Ohio 
St..  101). 

Cited  in-30  Hun,  150 :  30  Barb.,  370. 

Legislature— Power  of  to  create,  alter  and  aliolixh 
offices  and  political  bodies.  Cited  in-30  Barb..  370  ; 
15  Abb.  N.  8.,  133 ;  7  Am.  Rep.,  89  (26  Wis.,  431). 
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THE  CHAUTAUQUA  COUNTY  BANK 

«. 

DAVIS  ET  AL. 

Indorsement  of  Bill  of  Exchange  to  Agent,  for 
Collection—  Re  indorsement,  Unnecessary. 

Where  a  bill  of  exchange  is  sent  to  an  agent  for 
collection,  and  merely  for  that  purpose  is  indorsed 
to  such  agent  in  full,  on  the  bill  being  returned  to 
the  owner  protested,  he  may  strike  out  the  indorse- 
ment and  bring  an  action  in  his  own  name  :  it  is  not 
necessary  in  such  case  there  should  be  a  re-indorse- 
ment. 

Citation*-  18  Johns.,  230  :  3  Wh.,  172. 


was  an  action  of  assumpsit,  tried  at  the 
J.  Chautauqua  Circuit  in  July,  1838,  before 
the  Hon.  Nathan  Dayton,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  on  a  bill  of  exchange, 
drawn  by  Henry  Davis  and  three  other  persons 
585*]  on  William  Davis,  of  *the  City  of  N. 
Y.,  for  the  sum  of  $2,536.61,  dated  at  Brock- 
port,  Nov.  25,  1»85,  payable  to  the  order  of  A. 
D.  Patchin,  Esq.,  three  months  after  date. 
The  action  was  joint  against  the  drawers  and 
acceptor,  and  was  commenced  by  the  service 
of  a  declaration,  which  contained  the  money 
counts,  and  had  attached  to  it  a  copy  of  the 
bill  of  exchange,  with  the  following  indorse 
ments;  "Pay  Richard  Yates,  Esq.,  cashier,  or 
order  (signed),  A.  D.  Patchin,  cashier;  "  and 
"Pay  H.  Baldwin,  cashier,  or  order  (signed), 
R.  Yates,  cashier,  per  F.  Leake."  Thesigna 
tures  of  the  drawers  and  acceptor,  and  also 
due  notice  of  dishonor,  were  admitted.  The 
bill  of  exchange  was  then  read  in  evidence, 
having  all  the  indorsements  stricken  out,  ex- 
cept tin-  signature  of  A.  D.  Patchin,  cashier. 
The  plaintiffs  rested,  and  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  title 
to  the  bill  was  not  shown  in  the  plaintiffs. 
The  plaintiffs  thereupon  proved  that  the  bill 
belonged  to  them,  that  A.  D  Patchin  was  cash- 
ier of  the  Cbautauqua  County  Bank,  and  that 
the  indorsements  to  Yates  and  Baldwin  were 
made  solely  for  the  purpose  of  collection. 
Whereupon  the  judge  oirected  the  jury  to  find 
a  verdict  for  the  plaintiffs,  which  was  done 
accordingly.  The  defendants  ask  for  a  new 
trial. 
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Mr.  J.  A.  Spencer,  for  defendants. 
Mr.  A.  Taber,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  the  case  material  to  notice  is,  wheth- 
er the  plaintiffs  were  warranted  in  striking  out 
the  special  indorsements  on  the  bill,  so  as  to- 
show  a  legal  title  in  themselves. 

The  point,  I  think,  was  settled  in  Bk.  v. 
Smith,  18  Johns.,  230.  There  the  note  was  pay- 
able to  the  order  of  P.  Smith,  who  indorsed  it 
in  blank;  and  the  cashier  of  the  plaintiffs 
filled  it  up,  payable  to  W.  Fish,  for  the  pur- 
pose of  collection.  When  returned  dishonored 
the  plaintiffs  struck  out  the  special  indorse- 
ment, leaving  it  in  blank.  The  court  say  that 
Fish  never  had  any  interest  in  the  note;  that 
lie  was  the  mere  agent  of  the  plaintiffs,  and 
that  it  was  *settled  in  such  a  case  that  [*586 
the  holders  might  strike  out  the  transfer,  and 
make  it  payable  to  themselves.  Dugan  v.  Z7L 
S.,  3  Wh.,172,  is  referred  to,  which  is  as  strong 
a  case  as  the  one  under  consideration.  That 
was  a  bill  payable  to  the  order  of  J.  Clarke 
and,  by  several  intermediate  indorsements, 
came  to  T.  T.  Tucker,  Treasurer  of  the  U.  8. 
or  order.  He  purchase  it  for  the  government 
with  government  funds.  It  was  afterwards 
indorsed  by  him  to  Messrs.  Willinks  &  Van 
Saphorst  specially,  by  whom  the  bill  was  pre- 
sented for  acceptance,  and  acceptance  refused. 
When  produced,  the  last  indorsement  was  still 
on  the  bill,  and  the  objection  taken  that  the 
plaintiffs  could  not  recover  without  showing  a 
re-indorsement.  But  the  court  held  that  the 
case  fairly  implied  that  the  indorsees  were 
merely  agents  for  collection,  and  that  in  such- 
cases  re  indorsement  was  unusual  and  unnec- 
essary. In  this  case  the  agency  is  expressly 
proved,  after  which  there  can  be  no  possible 
objection  to  the  owners,  the  principals,  when 
the  paper  is  returned,  striking  out  all  subse- 
quent indorsements;  even  before  the  return, 
they  might  revoke  the  authority,  and  forbid 
the  collection ;  and  surely,  when  returned,  and 
the  agency  at  an  end,  they  may  obliterate  the 
evidence  of  the  authority. 

It  was  said  that  parol  evidence  was  inadmis- 
sible to  show  that  the  plaintiffs  owned  the 
note.  But  it  is  every  day's  practice  in  the  col- 
lection of  notes  and  bills,  to  admit  proof  of 
the  real  owner,  and  to  regard  him  as  the  party 
though  the  suit  may  be  in  a  different  name. 

The  opinion  in  the  case  of  Dugan  v.  U.  S., 
goes  much  further  than  is  necessary  here;  for 
it  was  held,  that  if  any  person  indorse  to 
another  a  bill  of  exchange,  whether  for  value 
or  collection,  and  shall  come  again  to  the  pos- 
session of  it,  he  shall  be  regarded,  unless  the 
contrary  appear,  as  a  bonafide  holder,  and  may 
recover,  notwithstanding  there  may  be  subse- 
quent indorsements  in  full,  without  re-indorse- 
ment. 

New  trial  denied. 

Explained— 1  Denlo,  372. 
Cited  in-  60  Mo..  339. 


•WILDER  v.  EWBANK.      [*587 

Landlord  and  Tenant — Distress — Statute. 

After  distraining  for  rent  In  arn>ar.  though  the 
•  llntri-88  IN-  insufficient  to  aattafy  the  nut,  the  land- 
lord is  not  at  liberty  to  institute  prooevdingB  for  the 
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removal  of  the  tenant  from  the  demised  premises 
under  the  Statute  Authorizing  Summary  Proceed- 
ings to  Recover  the  Possession  of  Land. 

Citation— 5  Cow.,  448. 

T  ANDLORD  and  tenant.  Certioran  to  one 
JJ  of  the  assistant  justices  of  the  City  of  N. 
Y. ,  to  remove  proceedings  before  him  to  recov- 
er the  possession  of  land  for  the  non-payment 
of  rent,  there  being  no  sufficient  distress,  pur- 
suant to  2  R.  S.,  511,  art.  1.  Ewbank  demised 
certain  premises  in  the  City  of  N.  Y.  to  Wild- 
er for  one  year  from  May  1,  1838,  at  the  an 
nual  rent  of  $700,  payable  quarterly.  For  the 
quarter's  rent  due  Feb.  1,  1839,  the  landlord 
distrained  on  the  day  following.  The  distress 
produced  only  $45,  leaving  $130  of  the  rent 
unsatisfied,  and  there  being  no  other  goods,  the 
landlord,  Mar.  6  following,  instituted  these 
proceedings  to  obtain  possession  of  the  demised 
premises.  On  the  part  of  the  tenant  it  was  in- 
sisted that  by  distraining  for  the  rent,  although 
only  a  part  of  it  was  collected,  the  landlord 
had  precluded  himself  from  proceeding  under 
this  statute.  The  justice  was  of  a  different 
opinion  and  issued  a  warrant,  by  virtue  of 
which  the  tenant  was  put  out,  and  the  posses- 
sion delivered  to  the  landlord.  The  tenant 
prosecuted  this  certiorari  to  review  the  decision. 

Mr.  J.  J.  Hill,  for  the  tenant. 

Mr.  J.  Holmes,  for  the  landlord. 

By  the  Court,  Bronson,  J.  •  This  case  falls 
within  the  principle  of  Jackson  v.  Sheldon,  5 
Cow.,  448.  I  had  prepared  an  opinion  assign- 
ing the  reasons  why  I  think  that  case  ought 
not  to  be  followed.  But  my  brethren  are  of 
opinion  that  we  ought  not  to  depart  from  the 
former  case,  and  that  the  decision  of  the  justice 
was,  consequently,  erroneous. 

Proceedings  reversed. 
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*OAKLEY 

v. 
BOORMAN  &  JOHNSTON. 


Guaranty  of  Note  by  Indorsement— Inadequacy 
of  Compensation,  no  Defense— Impeachment  of 
Consideration. 

A  guaranty  of  a  debt  In  the  form  of  an  indorse- 
ment of  a  promissory  note,  is  obligatory  upon  the 
guarantor ;  and  in  case  of  non-payment  by  the  debt- 
or, the  guarantor  is  liable  for  the  whole  amount  of 
the  debt,  and  not  merely  for  the  sum  received  by 
him,  with  the  interest  thereof. 

A  promise  or  obligation  cannot  be  defeated  in 
whole  or  in  part,  on  the  ground  of  the  inadequacy 
of  the  compensation  received  for  the  obligation  in- 
curred—the slightest  consideration  is  sufficient  to 
support  the  most  onerous  obligation  ;  the  meaning 
of  the  rule  that  you  may  impeach  the  consideration 
is  only  that  you  may  show  fraud,  mistake  or  illegal- 
ity in  its  concoction,  or  non-performance  of  the 
stipulations  of  the  agreement  on  the  part  of  the 
promisee. 

Citations— 1  Str.,  478 ;  3  East,  482 ;  Doug.,  514 :  3 
Mass.,  274 ;  9  Mass.,  315 ;  5  Mass.,  3aS ;  4  Conn..  389 :  6 
Conn.,  315:  17  Wend.,  219.  220;  8  Wend.,  194,  421,  422: 
Chit.  Bills,  79,  218.219,  Am.  ed..  1838;  1  Salk.,  132; 
Bayl.  Bills,  33,  530-544,  557-570,  Boston  ed.,  1836:  1 
Hall,  336 ;  13  Johns.,  52 ;  15  Johns.,  44 :  7  Wend.,  569  ; 
2  Cai.,  246,  248:  1  Wms.  Saund.,  211  b.  n.  2,  PhiJ.  ed.. 
1807;  1  Stark.,  51;  Verp.  Cont.,  42;  1  Taunt..  92;  1 
Moore,  535 ;  6  Wend.,  610 ;  3  T.  K.,  639 ;  5  Burr.,  2082 ; 
8  Conn..  469 ;  1  Ev.  Poth.,  10, 11,  Lond.  ed.,  1806. 


NOTE.  —  Contracts  —  Consideration — Adequacy  of. 
See  Johnson  v.  Titus,  2  Hill,  606.  note. 
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ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Johnston  &  Boorman  sued  Oak- 
ley as  the  indorser  of  three  promissory  notes, 
bearing  date  July  9,  1835,  amounting  together 
to  the  sum  of  $7,868.80,  made  by  one  John 
Ordrouaux,  payable  8  months  after  date  to  his 
own  order,  ana  subsequently  indorsed  by  him 
and  passed  to  the  plaintiffs  for  goods  sold  by 
them  to  a  mercantile  firm  doing  business  un- 
der the  name  of  Helie,  Verren  &  Co.  Sep.  14 
succeeding  the  date  of  the  notes,  the  defend- 
ant, for  the  consideration  of  $190,  was  induced 
to  guaranty  the  payment  of  the  notes,  which 
he  did  by  indorsing  the  notes.  Between  two 
and  three  weeks  after  the  indorsement,  Ordro- 
naux  failed.  The  defendant  attempted  to  prove 
that  the  plaintiffs  had  knowledge  previous  to 
procuring  the  defendant's  indorsements  that 
Ordronaux's  solvency  was  doubtful.  The  in- 
dorsements of  the  defendant  were  procured  by 
a  broker,  who  charged  the  plaintiffs  $700  for 
procuring  them,  though  he  paid  the  defendant 
only  $190.  After  the  defendant  had  agreed  to 
indorse,  but  before  he  affixed  his  signature  to 
the  notes,  he  inquired  of  the  broker  what  he 
purposed  to  do  with  the  notes,  and  was  told 
that  he  intended  to  have  them  discounted  at 
the  Union  Bank.  The  declaration  counted 
upon  the  notes,  and  also  contained  the  com- 
mon money  counts.  The  counsel  for  the  de- 
fendant insisted  that  the  defendant  could  not 
be  held  as  indorser;  *that  the  notes  [*589 
had  never  passed  into  his  hands;  that  at  the 
time  he  put  his  name  upon  them,  they  were  the 
property  of  the  plaintiffs.  That  if  the  defend- 
ant was  liable  at  all,  it  was  as  guarantor;  that 
his  undertaking  was  to  answer  for  the  debt  of 
another;  and  that  to  make  such  an  undertak- 
ing obligatory  under  the  Statute  of  Frauds,  it 
was  necessary  that  it  should  be  in  writing, 
subscribed  by  the  defendant,  and  for  a  consid- 
eration to  be  expressed  on  the  face  of  the  in- 
strument. The  counsel  further  insisted,  that 
if  the  defendant  was  liable,  his  liability  did 
not  extend  beyond  the  amount  received  by  him 
on  indorsing  the  notes.  The  Chief  Justice  of 
the  Superior  Court  charged  the  jury  that  the 
plaintiffs  were  entitled  to  recover  against  the 
defendant  as  indorser,  provided  the  jury,  from 
the  testimony,  were  satisfied  as  to  the  plaint- 
iff's right  to  recover  against  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiffs,  on 
which  judgment  was  entered.  The  defendant 
having  excepted  to  the  charge  of  the  judge, 
sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  G.  Wood,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  Had  this  been  an 
ordinary  contract  of  guaranty  or  insurance, 
there  is  no  doubt  that  it  must  have  contained 
all  the  requisites  claimed  for  it  by  the  defend- 
ant in  the  court  below.  A  consideration  must 
have  been  expressed,  and  been  followed  by  an 
agreement  to  guaranty  or  insure  the  payment, 
and  the  whole  been  subscribed  by  the  defend- 
ant below. 

But  the  defendant  below  did  not  put  himself 
in  the  position  of  a  man  expressly  contracting 
to  pay  the  debt  of  another  by  an  ordinary  sim- 
ple contract,  calling,  in  order  to  give  it  effect, 
for  all  the  express  requisites  demanded  by  the 
Statute  of  Frauds.  He  chose  to  satisfy  the 
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statute  in  another  way,  which  he  had  a  per- 
fect right  to  do.  He  indorsed  these  negotiable 
notes,  m  the  hands  of  the  plaintiffs,  saying,  "I 
choose  to  guaranty  the  debt  in  that  form." 
This  gave  the  plaintiffs  below  the  authority  to 
59O*]  write  over  his  *name  an  order  or  bill 
of  exchange  upon  Ordronaux,  to  pay  the  mon- 
ey, and  subjected  him  as  indorser.  Smattwood 
v.  Vernon,  1  Str.,  478;  Ld.  Ellenborough,  in 
Battingatti  v.  Gloster,  3  East,  482.  Suppose 
that  for  the  same  consideration  he  had  signed 
his  name  as  maker  to  a  note  in  blank,  author- 
izing the  plaintiffs  to  fill  it  up  with  the  $7,000 
or  $8,000;  is  there  a  doubt  that  he  would  have 
been  liable  as  maker,  and  might  have  been  so 
treated  throughout?  This  doctrine  is  settled 
in  respect  to  an  indorser.  Rutselv.  Langstaffe, 
Doug.,  514.  There  a  man  indorsed  blank  notes 
with  intent  they  should  be  filled  up,  and  mon- 
ey raised  on  them.  The  plaintiff  took  them, 
knowing  how  and  why  they  were  indorsed, 
and  sued  the  indorser — the  declaration  stating 
that  he  indorsed  the  notes  after  they  were 
made.  The  defense  was  that  they  were  in- 
dorsed prematurely.  It  was,  however,  given 
up  by  the  Atty-Qen.  After  Lee  had  argued  it, 
Ld.  Mansfield  said  it  did  not  lie  in  the  defend- 
ant's mouth  to  say  the  indorsements  were  irreg- 
ular. The  defendant  below  here  attempted 
the  same  thing  in  another  form.  He  indorsed 
the  notes  for  a  valuable  consideration  while 
they  were  in  the  hands  of  the  plaintiffs  below, 
making  out  a  complete  case  in  point  of  form. 
He  shall  not  after  that  be  allowed  to  gainsay 
his  own  act.  He  is  estopped;  the  act  inures  as 
an  indorsement  before  the  plaintiffs  below  ob- 
tained the  notes.  To  all  this  the  defendant 
below  agreed,  and  he  shall  not  be  received  to 
violate  his  agreement. 

It  has  been  held  by  several  courts  that  where 
A  man  puts  his  name  on  a  note  not  negotiable, 
with  intent  to  guaranty  its  payment,  you  may 
write  a  guaranty,  indeed  a  promissory  note, 
over  the  name,  and  expressing  a  valuable  con- 
sideration. Jowelyn  v.  Ames,  3  Mass.,  274; 
White  v.  Uoiolind,  9  Id.,  315;  Hunt  v.  Adams, 
5  Id.,  858;  Palmer  v.  Grant,  4  Conn.,  389; 
Beckwith  v.  An/jell,  6  Id.,  315;  and  see  other 
cases  cited  in  Dean  v.  /loll,  17  Wend.,  219,  220; 
Seymour  v.  Van  Slyck,  8  Id.,  421,  422,  and  cases 
•cited  by  Sutherland.  ./.  At  least,  you  may 
write  the  ordinary  indorsement,  which  amounts 
to  a  bill  of  exchange.  Chit.  Bills.  218,  219. 
51)1  *J  Am.  ed.,  1886;  Hill  v.  Lewis,  1  »Salk.. 
132;  and  charge  the  defendant  by  notice.  This 
would  be  making  the  contract  moat  favorable 
to  him.  It  is  of  the  nature  of  a  note  or  bill. 
and  equally  so  of  an  indorsement  even  in 
blank,  that  it  imports  a  consideration,  the  same 
as  a  specialty.  Chit.  Bills,  79.  Am.  ed.,  1836; 
Bayl.  Bills,  :<;{.  Boston  ed..  1886. 

Since  the  lie  vised  Statutes  authorizing  you 
to  impeach  the  consideration  of  a  specialty,  the 
i  wi.  -jtrcir.s  of  paper  occupy  more  nearly  the 
same  footing.  In  both,  you  may  show  u  !<>i:il 
or  partial  want  of  consideration;  though  in  the 
case  of  negotiable  paper,  you  may  IK;  cut  off 
from  that  right  by  a  bonaflde  transfer.  But  a» 
between  the  original  parlies,  cither  .species  of 
paper  import*  a  consideration;  and  this  U  con 
nidured  a  nutttcient  expression  to  satisfy  that 
branch  of  the  Statute  of  Fraud*  which  require* 
that  a  guaranty  of  another's  debt  should  show 
WKND.  21.  N.  Y.  R,  18. 


the  consideration  upon  which  it  is  made.  See 
Turnbull  v.  Trout,  1  Hall,  336,  and  cases  cited. 
Therefore,  it  is  quite  clear  that  the  suit  was 
correctly  brought  against  the  defendant  as  in- 
dorser. 

But  it  was  strenuously  insisted  that,  admit- 
ting the  defendant  to  be  liable  as  indorser,  he 
is  so  to  the  extent  only  of  the  consideration  he 
has  received.  It  is  admitted  that,  had  the  note 
been  bonafide  indorsed  before  it  fell  due  to  the 
Union  Bk.,  for  the  purpose  of  obtaining  cred- 
it at  which,  Hamilton  told  the  defendant  his 
name  was  required,  there  would  have  been  an 
end  of  the  question.  The  Bank  would  then 
claim  by  a  title  paramount  in  the  eye  of  the 
commercial  law;  and  the  indorsement  must 
have  stood  incapable  of  qualification.  But  it 
is  equally  well  settled,  as  a  general  rule,  that 
where  such  paper  is  contested  between  the  orig- 
inal parties,  whether  payee  and  maker  or  in- 
dorsee and  indorser,  the  original  consideration 
is  open  to  examination;  and  the  recovery  may 
sometimes  be  reduced  to  the  real  consideration 
received,  whatever  that  may  have  been.  Prima 
facie,  the  liability  of  the  undertaker  is  co  ex- 
tensive with  the  face  of  the  note.  But  it  is  so 
no  longer,  when  it  appears  that  the  considera- 
tion came  short  of  it.  Such,  too.  would  now 
probably  be  the  rule,  even  in  regard  to  a  spe- 
cialty; at  least,  it  would  be  so  in  case  of  a  total 
want  or  *total  failure  of  the  considera-  [*592 
lion,  in  either  of  which  cases  the  plaintiff 
could  not  recover  at  all.  In  the  case  of  a  part 
consideration  originally,  or  a  partial  failure, 
this  is  now  uniformly  held  to  furnish  a  defense 
pro  tanto,  though  it  is  said  you  may  still  recov- 
er upon  the  note  or  indorsement  so  much  as  the 
consideration  shall  appear  to  have  been,  or  so 
much  as  has  not  failed.  In  such  case  you  cer- 
tainly do  not  recover  according  to  the  special 
contract  on  which  the  suit  is  brought,  if  you 
can  possibly  be  said  to  recover  upon  it.  The 
promise  on  which  the  recovery  is  had,  in  all 
such  cases,  seems  to  be  collateral.  It  is  im- 
plied by  law,  and  different  from  what  the  par- 
ties have  expressed,  insomuch  that,  on  an 
express  promise  to  pay  $1,000,  you  may  recov- 
er as  on  a  promise  to  pay  but  $100.  It  would 
be  more  logical,  perhaps,  to  say  that  you  do 
not,  in  such  case,  recover  upon  the  special 
contract;  that  it  is  defeated  or  destroyed,  be- 
cause not  sustained  by  the  proper  aliment,  and 
the  party  is  thrown  back  upon  his  common 
counts,  to  recover  as  upon  the  original  consid- 
eration. Suppose  that  a  horse  were  warranted 
to  be  sound,  and  sold,  on  a  note  of  $200;  but, 
by  breach  of  the  warranty,  the  party  ought  to 
recover  but  $100;  the  note  might  be  dismissed 
as  void;  but  by  inserting  a  count  for  goods 
sold,  the  inferior  sum  might  be  recovered  on 
the  usual  implied  obligation  to  pay  what  the 
IP  >!•>,-,  which  the  defendant  had  purchased  and 
converted  to  his  own  use,  was  worth.  So  of 
money  advanced  as  the  consideration  of  mak- 
ing or  indorsing  a  note  much  larger  in  amount 
than  the  money  in  consideration  whereof  it 
was  so  made  or  indorsed;  the  implied  obliga- 
tion is  to  refund  the  money;  and  the  action  is, 
perhaps,  more  properly  for  money  had  and  re- 
ceived. This  theory  f»  not,  however,  main- 
tained, as  I  apprehend,  in  practice;  for  the 
note  may  be  negotiated  after  it  i-  dishonored, 
and  the  holder  recover  the  sum.  thus  equita- 
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bly  due:  as  upon  the  paper  itself.  The  law, 
therefore,  seems  to  raise  a  new  negotiable  con- 
tract between  the  parties;  or,  rather  a  contract 
which  is  different  from  the  one  which  they 
have  expressed;  and  the  holder  recovers  ac- 
cording to  the  contract  thus  created.  It  is  par- 
tially avoided,  and  left  to  avail  with  all  its 
59&*]  negotiable  'qualities  about  it,  subject 
to  be  qualified  by  equities  which  may  exist 
against  it.  The  phrase  is  that  a  mala  fide  holder 
takes  with  the  same,  but  no  greater  rights  than 
the  original  party  from  whom  his  title  is  de- 
rived. It  is  enough  that  the  contract  of  the 
party  is  perfect  on  its  face,  as  that  of  a  maker 
or  indorser.  it  may  be  cut  down;  but  beyond 
that,  it  maintains  its  character  in  all  respects, 
whether  in  the  hands  of  a  former  or  any  sub- 
sequent holder. 

What  are  the  extent  and  principle  of  that 
defense  by  which  a  negotiable  paper  may  be 
thus  reduced?  In  the  case  of  a  simple  indorse 
ment,  for  the  consideration  of  a  sum  of  money, 
which  is  less  than  the  face  of  the  note,  the  in- 
dorser is  liable  for  the  sum  he  received  and 
that  only.  This  has  been  repeatedly  held,  where 
a  valid  business  note  has  been  sold  for  less  than 
its  face,  and  especially  where  such  a  limitation 
has  been  necessary,  in  order  to  avoid  the  im- 
putation of  an  usurious  intent.  Braman  v. 
Hess,  13  Johns.,  52;  Munnv.  Commission  Co., 
15  Id.,  44;  Cram  v.  Hendncks,  7  Wend.,  569. 
But  where  the  party  indorses  in  such  case.with 
the  avowed  purpose  of  securing  the  full  amount 
of  the  note,  it  has  never  been  holden  that  the 
contract  could  not  be  avoided  on  the  Statute 
of  Usury.  Otherwise,  the  transaction  is  regard- 
ed as  a  sale  of  the  note,  the  vendee  to  take  his 
chance  of  collecting  from  the  maker,  with  the 
privilege  of  resorting  to  the  indorser  for  the 
real  sum  advanced  and  the  simple  interest. 
The  contract  being  open  to  such  an  interpre- 
tation, it  has  been  uniformly  holden  in  this 
State,  that  the  transaction  is  not  usurious, 
though  it  may  have  often  been  made  a  cover 
for  usury,  and  by  some  courts  is  treated  as 
usurious  on  its  face.  I  have  just  now  cited  the 
prominent  cases  decided  by  this  court  and  the 
Court  of  Errors.  On  these  the  plaintiff  in  er- 
ror relies.  It  is  insisted  on  the  authority  of 
these  and  like  cases,  see  Livingston  v.  Hastie,  2 
Cai.,  248,  and  13  Johns.,  52;  Bayl.  Bills,  544, 
Bost.  ed.,  1836,  and  cases  cited,  as  between  the 
original  parties,  or  a  third  person  holding  mala 
fide,  you  may  universally  inquire  into  the  value 
of  the  consideration,  and  the  amount  of  obli- 
gation shall  be  reduced  and  made  commensu- 
rate with  it.  The  proposition,  put  in  that  form, 
594*]  *is  quite  inaccurate,  and  will  not  hold 
in  one  instance  out  of  a  thousand.  By  depart- 
ing from  the  agreement  of  the  parties,  there  is 
scarcely  an  instance  wherein  you  may  not  show 
that  the  obligation  is  in  some  points  of  view 
greater  than  the  consideration  which  was  paid 
for  it.  Almost  every  bargain  is  incapable  of 
being  made  exactly  equal  on  both  sides;  and  if 
we  suppose  the  losing  party  to  have  secured 
his  side  of  the  obligation  by  a  note  or  indorse 
ment,  and  allow  the  abstract  value  of  the  con- 
sideration to  be  looked  into  as  a  guide,  there 
would  be  no  safety  in  commercial  paper,  as 
between  the  original  parties.  Such  a  principle 
would  lead  to  a  perpetual  inquiry  into  the  ad- 
equacy of  the  consideration,  and  courts  would 
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be  put  to  the  office  of  making  new  bargains  or 
destroying  or  modifying  those  already  made, 
instead  of  enforcing  them.  Hence  the  law  has 
declared,  that  the  slightest  consideration  is 
sufficient  for  the  greatest  undertaking,  see  1 
Wms.  Saund.,  211  b,  close  of  note2,  Phila.  ed., 
1807;  and  when  you  seek  to  impeach  the  con- 
sideration, you  do  not  address  yourself  to  its 
inadequacy,  Solom&n  v.  Turner,  1  Stark.,  51, 
but  the  meaning  of  the  rule  is,  if  there  were 
fraud,  mistake  or  illegality  in  its  concoction, 
or  if  the  party  seeking  to  enforce  It  has  him- 
self violated  some  obligation  incurred  on  his 
part;  for  instance,  a  warranty,  an  engagement 
to  deliver  goods,  or  the  like, the  promise  sought 
to  be  enforced  may  be  destroyed  or  reduced, 
according  to  the  measure  of  the  defect.  See 
the  various  instances,  Bayl.  Bills,  530-544, 
Bost.  ed.,  1836;  Id.,  557-570.  The  same  result 
follows  from  matter  of  legal  defeasance  or  dis- 
charge. A  contract  of  insurance  against  the 
perils  of  the  sea  or  against  fire  or  of  a  life,  for 
a  small  premium,  many  times  turns  out,  ac- 
cording to  the  event,  to  be  extremely  unequal. 
Yet  suppose  the  underwriter  were,  in  every 
such  case,  required  to  give  security  by  the  in- 
dorsement of  a  third  person,  who  enters  into 
the  collateral  engagement  in  consideration  of 
even  a  still  less  sum,  is  it  to  be  endured  that, 
on  a  loss  happening,  he  should  bringdown  his 
contract  to  the  trifle  advanced  by  way  of  pre- 
mium? Why  may  not  the  principal  obligation 
be  put  in  the  form  of  a  note  or  indorsement, 
with  a  stipulation  that  the  paper  should  be 
*void  in  the  event  that  no  loss  hap-  [*595 
pens?  Can  there  be  a  doubt  that  such  a  con- 
tract would  be  valid?  Yet  if,  in  case  of  a  loss, 
we  allow  ourselves  to  be  governed  by  the  pe- 
cuinary  amount  of  the  consideration,  we  vio- 
late the  rule  of  law  which  declares  the  slight- 
est consideration  sufficient.  The  inquiry  in  all 
such  cases  is,  not  how  much  you  have  received 
as  a  consideration  for  your  promise,  but  what 
is  the  amount  that  you  have  really  promised  to 
pay.  You  may,  indeed,  impeach  the  considera- 
tion, but  not  for  its  amount.  In  the  case  at  bar, 
the  defendant  was  allowed  to  show  every  cir- 
cumstance tending  to  prove  that  he  was  circum- 
vented. He  sought  to  prove  that  the  plaintiffs 
below  were  alarmed  and  endeavored  to  deceive 
him  as  to  the  responsibility  of  Ordronaux;  that 
the  broker  set  up  a  false  pretense  of  the  real 
object  being  to  put  the  note  in  a  condition  for 
negotiation  at  the  Union  Bk. ;  and  the  question 
of  fraud  was,  we  are  to  intend,  properly  sub 
mitted  to  the  jury,  who  found  that  the  con- 
tract was  fair  in  all  respects.  The  very  notion 
of  inadequacy  of  price  is  wholly  unknown  to 
the  law  of  insurance.  No  matter  how  great  the 
risk  taken,  nor  how  small  the  premium;  or,  on 
the  other  side,  how  enormous  the  premium  or 
slight  the  hazard,  if  the  contract  be  fair.  Verpl. 
Cont.,  42.  It  is  not  for  us  to  hamper  Mr.  Oak- 
ley, or  any  other  citizen,  in  such  a  way  as  to 
preclude  his  making  money  by  insuring  the 
debts  of  his  neighbors.  It  is  enough  that  he 
has  not  been  imposed  upon.  He  was  suiju-rii. 
He  fixed  the  consideration  of  his  indorsement: 
and  had  it  been  to  secure  a  much  larger 
amount,  the  result  must  have  been  the  same. 
j  There  is  no  distinction,  in  principle,  between 
an  indorsement  to  secure  future  advances  and 
an  indorsement  to  secure  a  precedent  debi.  In- 
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deed,  so  far  as  safety  may  be  concerned,  the 
latter  is  the  best  for  the  guarantor.  The  guar- 
antee, in  the  first  case,  advances  all  upon  the 
faith  of  the  contract,  and  so  the  consideration 
is  larger  on  his  part;  but  the  guarantor  is 
bound  though  he  receive  nothing,  and  may  in- 
cur a  great  and  indefinite  loss  on  the  amount 
yet  to  be  advanced,  he  knows  not  how  much. 
An  indorsement  to  secure  a  precedent  debt  is 
very  common  in  consideration  of  a  few  months' 
credit.  See  an  instance  in  Livingston  v.  Hastie, 
596*]  *2  Cai.  246;  also  in  Free  v.  Hawking,  8 
Taunt.,  92;  8.  C.,  1  Moore,  535;  Beardsley  v. 
Warner,  6  Wend.,  610;  8  Id.,  194.  What,  in 
that  case,  is  the  consideration  which  the  in- 
dorser  gets?  Most  commonly  nothing,  and  all 
that  the  indorsee  suffers  is  a  short  delay.  The 
indorser  may  say  in  such  case,  with  at  least 
equal  truth  as  in  the  case  at  bar,  that  the  con- 
sideration is  short  of  the  amount  for  which  he 
became  bound.  There  are  many  cases  in  the 
books  much  stronger  than  this:  most  of  the 
cases  wherein  actions  on  wagers  have  been 
maintained  are  stronger.  See  Good  v.  Elliott,  3 
T.  R.,  693,  and  cases  cited.  Earl  of  March  v. 
Pigot,  5  Burr.,  2802,  is  among  the  most  strik- 
ing. Two  young  heirs  apparent,  at  New  Mar- 
ket, agreed,  as  the  report  has  it,  to  run  the 
lives  of  their  fathers  against  each  other  by  a 
bet.  The  plaintiff's  bet  was  1,600  guineas 
againsfSOO.  The  defendant  gave  a  note  to  the 
plaintiff  of  500  guineas,  payable  if  his  (the  de- 
fendant's) father  died  first.  In  fact  he  had  al- 
ready died,  though  this  was  not  known  to  ei- 
ther party.  The  consideration  was  holden 
sufficient.  Ld.  Mansfield  said:  "The question 
is  what  the  parties  really  meant."  He  answers: 
"The  intention  was  that  he  who  came  first  to 
his  estate  should  pay  this  sum  of  money  to  the 
other  who  stood  in  need  of  it."  And  scandal- 
ous as  the  transaction  was  in  point  of  morals, 
yet  being,  by  the  English  law, technically  valid, 
the  consideration  was  held  sufficient.  If  this 
be  deemed  an  extravagant  case,  take  it  that  the 
defendant's  father  had  died  the  next  day,  and 
yet  all  the  consideration  would  lie  in  the  chance 
of  the  father  on  the  other  side  dying  first, 
and  so  obtaining  the  sum  bet  on  that  side, 
which  would  thus  be  seen  by  the  event  to  be 
the  merest  trifle.  But  the  case,  as  it  stood,  has 
been  lately  recognized  as  law  in  Barnum  v. 
Him >n a,  8  Conn.,  469.  There  was  a  rumor 
that  a  lottery  ticket  had  drawn  $2,000.  on 
which  the  defendant  purchased  one  fourth  of 
it,  and  gave  bin  note  to  the  plaintiff  for  $200; 
whereas  the  ticket  had  at  the  time  come  out  a 
blank.  Daggett,  ./.,  said:  "  This,  for  aught 
which  appears,  was  a  fair  speculation.  Neither 
of  the  parties,  as  the  facts  show,  knew  the  fate 
of  the  ticket.  It  was,  therefore,  a  bargain  of 
r>97*]  hazard.  *In  the  absence  of  all  fraud, 
it  is  not  easy  to  see  why  the  plaintiff  should 
not  recover  upon  the  principles  of  law."  I 
have  before  mentioned  contracts  of  insurance, 
to  which  the  indorsement  now  in  question  more 
properly  belongs.  And  there  it  a  large  class 
of  contracts  which  we  should  Impeach,  by  de- 
ciding that  the  amount  of  the  recovery  can  in 
no  case  exceed  the  money  paid  as  a  considera 
tion.  These  are  called  by  Pothler.  1  Ev.  I'.iili  . 
10,  11,  Lond.  ed.,  1800,  aleatory  (or  hazardous) 
contracts.  He  says  such  contracts  are  those  by 
which  one  of  the*  contracting  parties,  without 
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contributing  anything  on  his  part,   receives 
I  something  from  the  other,  not  by  way  of  gift, 
!  but  as  a  compensation  for  the  risk  which  he 
!  runs.     Among  such  he  instances  all  games  of 
chance,    wagers  and   contracts  of  insurance; 
i  whereas  the  mere  sale  of  a  note  comes  within 
one  subdivision  (do  utdets)  of  commutative  con- 
tracts. Id.,  10.  Either  may,  under  our  law,  un- 
quesiionably  be  made  in  the  form  of  a  note  or 
indorsement, and  the  extent  of  the  consideration 
as  between  the  original  parties, may  be  inquired 
into;  but  they  must  be  sustained  according  to 
j  the  intent  and  object,  of  tne  parties,  as  in  Earl 
i  of  March  v.   Pigot.      The  case  of  Braman  v. 
Hess  and  Cram  v.  Hendricks,  and  their  kindred 
cases,  cannot  be  maintained  except  on  the  same 
principle.     The  court  must  be  able  to  say  that 
where  a  note  of  $1,000  is  sold  and  indorsed  on 
an  advance  of  $900,  the  intent  of  the  parties, 
indorsee  and  indorser,  is  that  the  latter  shall 
be  holden  for  the  $900  only;  or  it  must  declare 
the  indorsement  void  for  usury.     To  maintain 
such  an  indorsement,  the  doctrine  of  presump- 
tion in  favor  of  an  innocent  intent  has  been 
very  strongly  applied.     Courts  have  inferred, 
without  explanatory  evidence,  that  a  contract 
which  in  connection  with  the  consideration 
paid,  imports  usury  in  its  terms,  was  meant  to 
be  for  simple  interest  only.     But  no  court,  I 
trust,   will  ever  hold  that,  should  evidence 
aliunde  be  given,  showing  the  real  intent  of  the 
parties  to  be  according  to  the  import  of  the  in- 
dorsement, it  could  be  sustained  for  a  moment. 
The  judgment  of  the  court  below  is  affirmed. 

Guaranty— Indorsement  in  blank.    Disapproved— 
8  N.  Y.,  207. 214. 
Explained-7  Hill.  449. 
Distinguished-5  Denio,  493. 
Distinguished  and  explained— 3  Hill,  590 ;  6  Barb., 

Cited  in  -24  Wend.,  457 ;  3  Hill,  585 :  4  Hill,  235 ;  4 
Bos..  330 ;  27  Am.  Rep..  789  (1  Lea.,  657). 

Gtnsideration— Adequacy  of.  Cited  in— 2  Hill,  607; 
4  Hill.  235 ;  3  Denio,  418 ;  77  N.  Y..  141  (33  Am.  Rep., 
604):  17  Hun.  334 ;  11  Barb.,  17 ;  5  Duer,  82 ;  48  Super., 
10  ;  1  Hilt..  307 :  31  Am.  Rep.,  687  (51  Vt.,  230);  44  Am. 
Rep.,  21  (85  Inrt.,  300). 

Also  cited  in— 14  Abb.  Pr.,  44. 


•ROGERS  ET  ux.  9.  ARTHUR  ET  AL.[*598 

Practice  —  Ejectment  against  Several  Defendant* 
—  Plaintiff  may  Elect  to  Take  Verdict  against 
One  —  Partition. 

In  an  action  of  ejectment  against  several  defend- 
ants. if  it  appear  that  the  defendants  occupy  dis- 
tinct parcels  in  severally,  the  plaintiff  may  elect  to 
take  a  verdict  ajralnstoneof  thedefendants:  where- 
upon a  verdict  will  be  rendered  in  favor  of  all  thu 
ntlii-r  defendants. 

It  seems,  that  where  a  party  claims  an  undivided 
shun-  of  a  tract  of  land  possessed  by  several  de- 
fendants In  Bevi-ralty.  and  brings  a  separate  action 
iiKHin.st  i-iK-ii  defendant  and  recovers,  that  commis- 
siuinTM  appointed  to  make  partition  of  the  tract 
would  IN-  ant  Imri/ed  to  allot  t*i  the  plaintiff  In  such 
lu-tiiins  a  portion  of  the  whole  tract  in  severally  : 
and  would  not  be  limited  to  set  off  to  him  a  portion 
of  each  separate  recovery. 

Citations  2  Johns..  438  :  5  Johns.,  27X  ;  2  II.  8.,  307, 
sees.  28.  W;  322,  sec,  80;  5  Wend..  9(5;  7  Wend.,  152. 


was  an  action  of  ejectment,  tried  at 
i  the  Oneida  Circuit  in  Oct.,  1888,  before  the 
I  Hon.  Philo  Oridlcy,  one  of  the  Circuit  Judges. 
The  plaintiffs  claimed  to  recover  three  »ix- 
!  teenths  of  640  acres  of  land,  held  in  common 
I  and  undivided,  with  the  owners  of  the  residue 
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of  the  tract;  and  deduced  title  from  Joseph 
Montague,  who,  Jan.  30,  1799,  conveyed  the 
tract  of  640  acres  to  one  Jacob  Cram,  from 
whom  the  plaintiffs  derived  title.  The  plaint 
iffs  attempted  to  show  that  the  defendants  also 
derived  their  title  from  Montague.  The  de- 
fendants were  five  in  number,  and  it  was 
proved  that  they  occupied  distinct  parcels  of 
the  premises  in  severally.  The  defendants 
moved  for  a  nonsuit,  on  the  grounds:  1.  That 
the  plaintiffs  were  not  entitled  to  support  a  joint 
action  against  them  ;  and  2.  That  they  had 
failed  in  showing  that  Montague  was  the  com- 
mon source  of  title  to  both  parties.  The  non- 
suit was  granted,  and  the  plaintiffs  ask  for  a 
new  trial. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

Mr.  C.  A.  Mann,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J<.  In  Jackson  v. 
Hazen,  2  Johns.,  438,  which  was  an  action  of 
ejectment  against  five  defendants  who  pleaded 
599*]  *jointly,  it  was  held  that  the  plaintiff 
was  bound  to  prove  a  joint  possession  against 
all,  and  that  two  of  the  defendants  who  held 
separately  were  entitled  to  judgment.  In  Jack- 
son v.  Woods,  5  Johns. ,  278,  where  the  question 
again  came  up,  it  was  decided  that  the  plaint- 
iff might  recover  against  all,  though  the  pos- 
sessions were  separate;  not  jointly,  but  by  tak- 
ing a  separate  verdict  against  each  defendant 
for  the  part  of  the  premises  of  which  he  was 
proved  in  possession.  The  court,  upon  a  full 
review  of  the  law,  were  of  opinion  that  the 
doctrine  of  the  first  case  was  pushed  too  far, 
and  virtually  overruled  it.  The  case  of  Jackson 
v.  Wood  has  since  been  followed,  and  would  be 
the  rule  now,  had  it  not  been  changed  by  stat- 
ute. 2  R.  S.,  307,  sees.  28,  29;  5  Wend.  "96;  7 
Id.,  152.  By  section  29,  it  is  provided,  when 
the  action  is  against  several  defendants,  if  it  ap- 
pear on  the  trial  that  any  of  them  occupy  distinct 
parcels  in  severally  or  jointly.and  that  other  de- 
fendants possess  other  parcels  in  severally  or 
jointly,  the  plaintiff  shall  elect  at  the  trial  against 
which  he  will  proceed;  which  election  must  be 
made  before  the  testimony  is  closed,  and  a  ver- 
dict shall  thereupon  be  rendered  for  the  de- 
fendants not  so  proceeded  against.  This  sec- 
tion was  intended  to  restore  the  principle  of 
the  case  of  Jackson  v.  Hazen  ;  the  rule  adopted 
in  Jackson  v.  Wood  being  considered  as  unneces- 
sarily perplexing  the  proceedings,  and  operat- 
ing to  exclude  those  who  would  otherwise  be 
competent  witnesses. 

It  is  urged  by  the  plaintiffs,  that  inasmuch 
as  they  claim  an  undivided  interest  in  Ihe 
whole  of  the  premises,  unless  they  are  permit- 
ted to  recover  jointly  against  all  the  defend- 
ants, they  will  not  be  able  to  oblain  an  un- 
divided portion  of  the  whole,  but  only  of 
several  parts,  and  be  thus  prevented  from  ac- 
quiring their  legal  rights.  We  do  not  perceive 
much  force  in  this  objection, because,  if  a  joint 
recovery  should  be  allowed  of  an  undivided 
half,  partition  would  still  be  made  with  refer- 
ence to  the  distinct  and  separate  rights  of  all 
the  parties  concerned,  2  R.  S.,  322,  sec.  30,  and 
the  commissioners  be  justified  in  regarding  the 
possession  of  each  occupant.  It  is  sufficient 
for  us,  however,  that  the  statute  has  settled 
OOO*]  *the  rule  in  the  action  without  any 
qualification;  and  even  before  its  adoption,  no 
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case  had  gone  the  length  claimed  here.  The 
utmost  that  was  allowed  was  to  take  a  separate 
verdict  for  each  separate  parcel  in  possession 
of  the  defendants,  and  thereby  avoid  the  neces- 
sity of  several  actions. 

The  above  view  supersedes  Ihe  necessity  of 
discussing  the  other  objection  to  the  recovery, 
viz. :  thai  it  was  not  shown  thai  Montague,  un- 
der whom  the  plaintiffs  claimed,  was  the  com- 
mon source  of  title.  The  evidence  on  this 
point  was  slight,  and  clearly  imperfect  as  to 
some  of  the  defendants. 

New  trial  denied. 


THE  SEA  INSURANCE  COMPANY 

v. 
FOWLER  ET  AL. 

Marine  Insurance — Identity  of  Vessel  Descinbed 
in  Policy — Burden  of  Proof. 

Where  an  insurance  was  effected  at  N.  Y.  on  goods 
laden  or  to  be  laden  on  board  the  brig  Abeona,  from 
one  port  to  another,  and  the  goods  were  shipped  in 
a  vessel  called  The  Abeona,  which  subsequently  was 
lost,  and  it  appearing  that  there  were  two  vessels 
frequenting  the  Port  of  N.  Y.  called  Abeona,  one  a 
brig  and  the  other  a  schooner,  half  brig,  brigantine 
or  hermaphrodite  brig,  and  that  the  goods  were  em- 
barked in  the  latter  vessel,  it  was  held,  that  without 
proof  that  the  vessel  in  which  the  goods  were  laden 
was  in  the  contemplation  of  the  parties  at  the  time 
of  the  contract,  there  was  no  room  for  the  presump- 
tion that  the  parties  meant  a  different  vessel  from 
that  described  in  the  policy. 

Citations— 6  East,  382:  1  Phil.  Ins.,  64,  sec.  1;  1 
Condy's  Marsh.  Ins.  166,  312,  314. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Fowler  and  others  broughl  an  ac- 
tion  against  the  Sea  Ins.  Co.,  on  a  policy  dated 
Oct.  28,  1835,  by  which  the  defendants  insured 
goods  and  merchandise  valued  at  $3,000,  laden 
or  to  be  laden  on  board  the  good  brig  Abeona, 
at  and  from  N.  Y.  to  Newfoundland.  The 
goods  were  shipped  at  N.  Y.,  in  a  vessel  called 
The  Abeona,  which  was  lost  on  the  voyage  to 
Newfoundland.  In  the  protest  made  by  the 
master  and  one  of  the  seamen,  the  vessel  was 
uniformly  called  a  schooner.  The  plaintiffs, 
after  reading  certain  admissions  and  the  pro- 
test, rested  the  case,  and  the  defendants  moved 
for  a  nonsuit,  on  Ihe  ground  lhat  it  appeared 
by  the  policy  that  the  cargo  was  insured  on 
board  Ihe  brig  Abeona,  and  it  appeared  by  the 
protest  that  the  *schooner  Abeona  was  [*<30 1 
lost.  The  plaintiffs  Ihen  called  a  wilness  who 
testified  thai  they  shipped  a  cargo  to  New- 
foundland by  the  vessel  Abeona,  the  vessel 
thai  was  losl ;  that  she  was  an  hermaphrodite 
brig,  and  was  lying  in  N.  Y.  at  the  time  the 
insurance  was  effected;  that  there  was  no 
schooner  Abeona  in  port  al  Ibal  time;  thai  Ibis 
was  a  colonial  vessel,  and  vessels  of  her  con- 
slruclion  were  in  the  colonies  sometimes  called 
schooners,  and  sometimes  brigs.  W.  New- 
comb,  inspector  of  the  N.  Y.  Mar.  Ins.  Co., 
says  he  had  described  this  vessel  in  his  book 
as  an  half  brig,  brigantine,  or  hermaphrodite 
brig,  being  a  brig  forward  and  a  schooner  aft; 
that  she  was  not  an  uninsurable  vessel,  but  Ihe 
Co.  did  nol  like  to  insure  her;  they  take  risks 
freely  on  cargoes  in  vessels  of  thai  class.  Two 
other  witnesses  testified  thai  she  was  an  her- 
maphrodite brig,  and  C.  Holmes,  inspector  of 
the  Union  Ins.  Co.,  testified  that  she  was  a  half 
brig. 
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On  behalf  of  the  defendants,  their  secretary 
testified  that  the  plaintiffs  Oct.  16, 1835,  applied 
in  writing  to  the  defendants  for  insurance  on 
goods  valued  at  $1,000,  per  the  British  schoon- 
er Abeona  from  St.  Johns  to  N.  Y. ;  this  was 
on  the  voyage  to  N.  Y.  The  defendants  had 
not  inspected, and  knew  nothing  about  the  ves- 
sel, but  insured  on  the  representation  of  the 
plaintiffs  that  she  was  a  fair  vessel.  Oct.  28. 
1835,  the  plaintiffs  applied  in  writing  for  in- 
surance on  the  brig  Abeona  from  N.  Y.to  New- 
foundland, and  the  policy  in  question  was  is- 
sued. When  the  last  mentioned  application 
was  made,  the  defendants'  inspector  was  not 
in,  and  the  president  referred  to  the  books  to 
see  how  the  vessel  stood,  but  she  was  not  on 
the  books  of  the  Co.  As  the  amount  was  con- 
siderable.and  the  prejudice  against  British  ves- 
sels was  great,  the -president  went  to  the  Atlan- 
tic office,  and  on  his  return  agreed  to  take  the 
insurance  in  consequence  of  the  information 
he  received.  S.  G.  Waring,  inspector  of  the 
Atlantic  Co.,  testified  that  there  are  two  ves- 
sels called  The  Abeona,  both  British;  that  one 
is  a  brig,  the  other  a  schooner  ;  that  the  brig 
<5O2*]  was  considered  *a  good  vessel  for  a 
British  vessel, and  the  schooner  was  a  poor  ves- 
sel; he  should  not  consider  her  as  insurable;  is 
entered  so  in  the  books  ;  he  recommended  his 
Co.  not  to  insure  her.  The  witness  had  seen 
and  examined  both  vessels  in  N.  Y.  That  the 
vessel  in  question  in  this  action  was  the  schoon- 
er; she  was  a  top-sail  schooner,  not  an  her- 
maphrodite brig  ;  she  was  a  schooner  in  every 
sense  of  the  word,  as  witness  understands  it. 
That  British  schooners  very  often  resemble 
brigs.  There  is  a  difference  between  an  her- 
maphrodite brigand  a  schooner,  but  a  casual  ob- 
server would  be  apt  to  mistake  one  for  the  other. 

The  defendants  offered  to  prove  that  their 
president  on  his  return  from  the  Atlantic  office 
had  the  brig  registered  in  the  books  of  the  Co. 
as  an  insurable  vessel,  and  the  schooner  as  an 
uninsurable  vessel,  and  the  one  as  a  brig,  and 
the  other  as  a  schooner.  This  evidence  was  re- 
jected, and  the  defendants  excepted. 

The  Chief  Justice  charged  the  jury,  "that  the 
application  for  insurance  described  the  vessel 
as  the  brig  Abeona,  and  if  she  was,  in  fact,  a 
brig,  then  there  was  no  misdescription  of  her; 
if,  however,  they  should  be  of  opinion  that  she 
was  a  schooner,  and  not  a  brig,  or  if  from  her 
build  or  manner  of  being  rigged,  the  appella- 
tion of  brig  could  not  be  applied  to  her, but  was 
a  misdescription  of  her, and  if  such  misdescrip- 
tion was  material  to  the  risk,  and  the  defend- 
ants were  misled  by  it.  and  induced  to  take  a 
ri-k  greater  than  the  one  which  they  contem- 
plated and  intended  to  lake,  and  which  they 
otherwise  would  not  have  taken,  they  should 
find  a  verdict  for  the  defendants  ;  but  if  she 
was  a  brig,  or  if  that  appellation  of  her  was  a 
mi-'lc-M  ription.  and  such  misdescription  was 
not,  under  the  circumstances  of  the  case,  ma- 
terial to  the  risk,  then  they  should  find  for  the 
plaintiffs.  The  defendants  excepted  ;  and  the 
verdict  and  judgment  having  passed  against 
tin-in,  they  now  l>rini?  error. 

.Vr.  A.  G.  Roarer*,  for  plaintiffs  in  error. 
Mr.  R.  J.  Dillon,  for  defendants  in  error. 

6O3*1  */ty  the  Court.  Bronson,  /.  Upon 
the  evidence,  there  were  two  British  vessels  of 
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nearly  the  same  capacity,  both  named  Abeona, 
and  both  having  been  in  the  Port  of  N.  Y.  The 
one  was  a  brig,  and  the  other  was  either  a 
schooner  or  a  half  brig,  brigantine  or  her- 
maphrodite brig.  The  very  decided  opinion  of 
the  witness  Waring  that  this  vessel  was  a 
schooner,  is  pretty  strongly  confirmed  by  the 
fact  that  the  plaintiffs  had  so  designated  her  in 
their  proposals  for  insurance  on  the  voyage 
from  St.  Johns,  and  by  the  further  fact  that 
she  was  called  a  schooner  by  the  master  and 
one  of  the  seamen  in  their  protest  after  the 
loss.  None  of  the  witnesses  call  her  a  brig 
proper,  but  several  of  them  think  her  a  half 
brig.or  a  brig  forward  and  a  schooner  aft.  The 
brig  was  a  good  vessel,  and  the  schooner  or 
half  brig  a  poor  one — the  one  was  insurable,  the 
other,  according  to  Waring, was  not  insurable. 
Newcomb,  the  only  other  witness  who  speaks 
to  the  point,  says  this  was  not  an  uninsurable 
vessel,  but  his  company  did  not  like  to  insure 
her.  The  brig  was  undoubtedly  a  much  better 
risk  for  the  insurers  than  the  schooner  or  half 
brig. 

But  independent  of  the  difficulty  growing 
out  of  the  increased  risk,  I  am  unable  to  say 
that  the  policy  ever  attached.  The  insurance 
was  on  goods  laden  or  to  be  laden  on  board  the 
brig  Abeona  ;  the  vessel  lost,  and  on  board  of 
which  the  goods  were  laden,  was  the  schooner 
or  half  brig  Abeona.  It  was  a  different  ship 
from  that  mentioned  in  the  contract.  This  i- 
not  the  case  of  a  simple  misnaming  or  other 
misdescription  of  a  particular  vessel,  about 
which  the  parties  intended  to  contract,  and 
where,  notwithstanding  the  mistake,  the  sub- 
ject can  be  sufficiently  identified.  See  Le  Me- 
surier  v.  VaugJian,6  East, 382, and  the  case  there 
cited  by  Lawrence,  J.,  of  Hattv.  Mollineaux,  1 
Phil.  Ins.,64,sec.  1;  1  Marsh.  (Cond.)  Ins., 314. 
Here  there  were  two  vessels  of  the  same  name, 
but  of  different  species.  The  policy  describes 
with  accuracy  one  of  the  vessels,  and  not  the 
other.  In  such  a  case,  there  is  no  principle 
which  will  authorize  us  to  presume,  without 
proof,  that  tin;  parties  meant  a  different  vessel 
from  that  described  in  the  contract.  A  chauge 
of  the  ship,  made  without  necessity  or  the  con- 
sent *of  the  insurer,  will  avoid  the  pol-  [*OO4 
icy.  although  there  may  be  no  increase  of  the 
risk.  1  Marsh.  Ins.,  166.  312.  The  parties  are 
only  bound  by  their  contract. 

Although  the  schooner  or  half  brig  Abeoua 
was  in  port  at  the  time  the  insurance  was  made, 
there  is  no  proof  that  the  underwriters  knew 
that  fact,  or  that  they  knew  that  the  brig  Abe- 
ona was  not  also  in  port  at  the  same  lime.  There 
is  not  only  the  absence  of  any  just  ground  for 
inferring  that  the  defendants  intended  or  were 
willing  to  insure  on  the  .schooner,  but  the  evi- 
dence furnishes  ground  for  the  contrary  infer- 
ence. The  application  was  for  insurance  on 
the  cargo  of  the  brig  Abeona.  The  defendants 
seem  not  to  have  known  anything  about  the 
Teasel.  Their  inspector  was  not  in.  the  vessel 
was  not  on  their  books.and  the  president  went 
out  to  make  inquiries.  He  went  to  the  otlice 
of  the  Atlantic  Co..  and  on  his  return  nirrued 
to  t:ike  the  risk.  If  he  examined  the  books  of 
the  Atlantic  Co..  he  found  Unit  there  was  both 
a  brig  and  a  .schooner  called  Abeona  ;  that  the 
brig  was  a  good  vessel. and  the  schooner  n  poor 
one;  that  the  one  was  considered  insurable. and 
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the  other  not.  If,  without  consulting  the  books, 
he  inquired  of  the  officers  of  the  Atlantic  Co., 
he  probably  obtained  the  same  information. 
There  is  then  reason  for  believing  that  the  de- 
femlants  not  only  supposed  they  were  insuring 
on  the  brig,  but  that  they  would  not  have  con- 
sented to  take  a  risk  on  the  vessel  which  was 
lost.  But  it  is  enough  that  the  contract  relates 
to  one  vessel,  and  the  goods  were  shipped  by 
another.  It  is  for  the  plaintiffs  to  show,  if  that 
can  be  done,  that  although  the  brig  was  men- 
tioned in  the  policy,  the  schooner  or  half  brig 
was  the  vessel  about  which  the  parties  intend- 
ed to  contract. 

It  follows,  I  think, from  what  has  been  said, 
that  the  case  was  not  properly  submitted  to  the 
jury,  and  that  the  exception  to  the  charge  was 
well  taken. 

Judgment  reversed. 

Cited  in-55  N.  Y.,  267  (14  Am.  Hep.,  25«). 


6O5*]      *ACKER  v.  BURRALL. 

Covenant  Taken  by  Sheriff—  Validity  of—  Statute 
— Construction  of— Levy  on  Partnership  Prop- 
erty on  Execution  against  Individual  Partner. 

A  covenant  entered  into  by  a  third  person,  on  re- 
ceiving property  levied  upon  by  a  sheriff,  to  deliver 
it  to  the  sheriff  on  request  or  pay  the  debt,  is  a  valid 
obligation  within  the  statute  declaring  void  all 
bonds,  etc.,  taken  by  a  sheriff  or  other  officer  by 
color  of  his  office,  in  any  case  or  manner  other  than 
provided  by  law. 

The  statute  forbids  only  what  is  illegal,  it  vitiates 
securities  taken  for  ease  and  favor ;  and  does  not 
render  void  securities  authorised  either  by  the  com- 
mon law  or  statute.  Unless  there  is  duress  or  op- 
pression or  illegal  exaction,  the  security  is  good. 

A  levy  upon  partnership  property,  by  virtue  of  an 
execution  against  one  partner,  cannot  be  alleged  as 
illegal  in  bar  to  an  action  upon  such  covenant ;  es- 
pecially where  the  other  partner  consented  to  such 
levy. 

Citations-10  Co.,  99  ;  12  Johns.,  207 ;  Stat.  23  Hen. 
VI.,  ch.  10. 

"HEMURRER  to  declaration.  The  plaintiff 
JL/  declared  on  a  covenant  executed  by  the  de- 
fendant, whereby, after  reciting  that  the  plaint 
iff,  as  sheriff  of  the  City  and  County  of  N.  Y., 
had  levied  upon  $8,511.56  in  bank  bills,  $300 
in  treasury  notes  and  $150  in  gold,  by  virtue  of 
an  execution  in  favor  of  John  T.  Smith  v.  Hor- 
ace Janes,  and  had  on  request  left  and  per- 
mitted the  same  to  remain  in  the  possession  of 
the  now  defendant  Burrall,  the  defendant  in 
consideration  of  the  premises  and  of  $1  to  him 
in  hand  paid,  covenanted  and  agreed  with  the 
plaintiff  to  deliver  to  him  the  said  property 
upon  request :  and  in  default  thereof  to  pay 
and  satisfy  to  the  plaintiff  the  amount  to  be 
levied  on  the  said  execution  and  all  fees  and 
poundage  thereon.  The  plaintiff  assigned  the 
non-delivery  of  the  property  upon  request 
made,  as  a  breach.  The  defendant  pleaded:  1. 
That  the  goods  and  chattels  specified  in  the 
declaration  were  not  the  property  of  Horace 
Janes:  and  2.  That  at  the  time  of  the  levy  the 
defendant  and  Horace  Janes  were  copartners, 
and  that  the  goods  and  chattels  levied  upon 
were  at  the  time  of  such  levy  the  property  of 
and  belonging  to  the  said  copartnership,  and 
that  the  defendant  as  such  copartner,  after  the 
making  of  the  covenant  and  before  request  to 
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deliver  the  property  to  the  plaintiff,  applied  it 
to  the  uses  and  purposes  of  the  copartnership. 
To  these  pleas  the  plaintiff  demurred. 

*Mr.  S.  Stevens,  in  support  of  the  [*6O6 
demurrers,  was  stopped  by  the  court. 

Mr.  S.  A.  Foot,  for  the  defendant,  con- 
tended that  the  covenant  was  void,  as  taken  co- 
lore  officii,  contrary  to  the  statute,  which  de- 
clares that  "no  sheriff  or  other  officer  shall 
take  any  bond,  obligation  or  security,  by  color 
of  his  office,  in  any  other  case  or  manner  than 
such  as  are  provided  by  law  ;  and  any  such 
bond,  obligation  or  security,  taken  otherwise 
than  as  herein  directed  shall  be  void."  2  R.  S., 
286,  sec.  59.  He  admitted  that  under  the  for- 
mer statute  a  receipt  taken  by  a  sheriff  for 
property  levied  upon,  had  been  held  valid,  and 
possibly  it  might  be  adjudged  good  under  the 
present  statute,  as  being  neither  a  bond,  obli- 
gation or  security  within  the  terms  of  the  stat- 
ute. He,  however,  urged  that  the  intent  of  the 
statute  was  to  declare  void  all  securities  taken 
in  any  other  case  or  manner  than  such  as  are 
provided  by  law.  No  provision  is  made  by 
law  even  for  the  taking  of  a  receipt;  and  if  the 
statute  should  operate  inconveniently,  the  Leg- 
islature only  are  responsible.  The  language  of 
the  Act  is  clear  and  explicit,  and  the  court  can- 
not make  any  exceptions.  That  this  statute  is 
much  broader,  both  as  to  subject-matter  and 
persons.is  stated  by  Mr.J.  Cowen,in  19  Wend. , 
191.  If  it  should  be  conceded  that  a  receipt 
taken  would  be  held  valid,  it  did  not  follow 
that  a  covenant  like  that  in  question  would  be 
adjudged  good;  the  engagement  of  thereceiptor 
is  to  deliver  up  the  property  or  pay  its  value, 
whereas  the  alternative  here  is  to  pay  the  debt 
— the  amount  to  be  levied  on  the  execution. 
The  debt  might  greatly  exceed  the  value  of  the 
property,  and  thus  the  officer  might  abuse  the 
power  he  possessed.  This  was  an  evil  which 
the  statute  was  calculated  to  prevent,  and  the 
covenant  should,  therefore,  be  adjudged  void. 
He  also  insisted  that  the  first  plea,  which  al- 
leged that  the  goods  and  chattels  were  not  the 
property  of  Horace  Janes,  was  good.  The  sher- 
iff is  authorized  to  levy  upon  gold,  coin  and 
bank-bills  belonging  to  the  defendant  in  an  ex- 
ecution. 2  R.  S.,  366.  sees.  18.  19.  Here  the 
demurrer  admits  the  property  did  not  belong 
to  him.  Had  the  defendant  been  a  receiptor  and 
*the  property  taken  from  him  by  para-  [*6O7 
mount  title,  such  fact  would  have  created  a  bar 
to  a  recovery  against  him.  13  Mass., 224;  Story, 
Bail.,  98;  16  Wend.,  335  The  second  plea, 
also,  he  urged,  constituted  a  perfect  defense. 
On  an  execution  against  one  partner,  the  other 
partner  cannot  be  deprived  of  the  possession 
of  the  partnership  property;  if  any  interest  in 
the  partnership  property  can  be  sold  under  an 
execution  against  one  partner,  it  is  only  his 
equitable  interest.  16  Johns.,  102,  n.;  15  Ves., 
559;  1  Wend.,  311;  12  Id..  131. 

By  the  Court,  Cowen,  J.  The  pleas  are 
clearly  bad.  The  first  plea  does  not  deny  that 
the  money  levied  on  was  Janes'  at  the  time  of 
the  levy.  It  simply  says,  it  was  not  his.  without 
saying  when.  The  second  plea  admits  that  he 
was  a  joint  owner,  and  nonconstat  by  this  plea, 
but  that,  as  partner,  he  might  have  owned  the 
whole  property  except  a  common  interest  of  a 
few  cents  in  the  defendant.  But  a  decisive  an- 

WKKD.  21. 


1839 


THE  PEOPLE  v.  McNxia.    McMoRRis  v.  SIMPSON. 


607 


swer  to  both  pleas  is,  that  the  defendant  is  es- 
topped by  his  covenant  to  deny  the  plaintiff's 
property  ;  at  least,  till  he  has  been  evicted  by 
title  paramount  in  some  third  person. 

The  covenant  is  valid.  It  comes  neither  with- 
in the  words  nor  the  spirit  of  the  statute  cited. 
That  forbids  only  what  is  illegal.  The  object 
was,  like  the  old  Statute  of  23  Hen. VI.,  ch.  10, 
against  securities  taken  for  ease  and  favor,  to 
make  the  whole  void  where  a  part  was  so;  not 
to  disallow  securities  which  officers  were  au- 
thorized to  take  either  by  the  common  law  or 
statute.  The  right  which  a  levying  officer  has, 
to  take  a  covenant  like  this,  where  he  thinks 
he  can  do  so  with  safety,  is  not  only  well  es- 
tablished by  authority  and  practice,  Beawf age's 
case,  10  Co.,  99  ;  Hoyl  v.  Hudson,  12  Johns., 
207,  but  the  provision  of  the  law  is,  in  this  re- 
spect, a  very  humane  one. 

That  the  sheriff  acted  illegally  in  levying  on 
partnership  property  under  a  fi.  fa.,  against 
one  of  the  partners,  especially  where  the  co- 
partner of  the  defendant  in  the  execution  con- 
sented, as  in  this  case,  cannot  be  admitted  for 
a  moment. 

6O8*]  *No  want  of  consideration,  no  du- 
ress, no  oppressive  or  improper  conduct  on  the 
part  of  the  sheriff,  by  which  the  defendant  was 
drawn  into  this  covenant, is  pretended  by  either 
of  the  pleas. 

Tfiere  must  be  judgment  for  the  plaintiff;  and 
the  jtUas  art  so  obviously  defective,  that  leave  to 
amend  is  denied. 

Affirmed— 23  Wend.,  606. 

Cited  ln-3  Hill,  238 ;  16  N.  Y..  442 :  38  N.  Y..  256 ;  17 
Barb.,  144;  2  E.  D.S.,510;  4  Leg.  Obs.,306. 


THE  PEOPLE  v.  McNAIR. 

Where  «  witness  called  to  testify  ia  of  tender  years, 
the  party  against  whom  be  is  called,  may  require 
that  he  shall  tx>  examined  as  to  his  understanding  of 
the  nature  and  obligation  of  an  oath. 

CERTIORARI  to  a  Court  of  Special  Sessions. 
The  defendant  was  tried  before  a  Court  of 
Special  Sessions  and  a  jury,  on  a  complaint  of 
assault  and  battery  commuted  by  him  on  the 
body  of  William  Bean,  a  lad  of  11  years  of  age. 
The*  defendant  was  a  schoolmaster,  and  the  lad 
his  scholar.  The  assault  consisted  in  alleged 
cruelty  on  the  part  of  the  defendant,  whilst 
correcting  the  complainant  for  misconduct  in 
school.  The  1ml  was  sworn  and  examined  as  a 
•witness;  the  defendant  requested  the  court,  be- 
fore he  testified,  to  question  him  in  regard  to 
tin- nature  of  an  oath.  One  of  the  presiding 
ju-tic.es,  being  (be  same  justice  before  whom 
the  complaint  was  made  under  oath  by  the  lad 
Bean,  observed  that  he  had  before  examined 
him  in  regard  to  his  competency  as  a  witness, 
and  was  satisfied  as  to  his  competency;  and  the 
justices  united  in  returning  that  they  did  not 
put  any  questions  to  the  lad  as  to  the  nature  of 
an  oath,  being  well  satisfied  that  he  was  an  in- 
telligent boy,  ami  uii'lrr-t"'  <1  the  nature  of  an 
oath.  The  jury  found  the  defendant  guilty,  and 
the  justices  imposed  a  fine  of  $12.  The  defend 
not  sued  out  a  cf.rtiornri. 

I/'-.  Ward  Hunt,  for  the  plaintiff  in  error, 
insisted  that  it  was  the  duty  of  the  court,  on 
the  request  of  the  defendant  below,  to  have 
examined  the  witness  in  the  presence  and  hear 
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ing  of  the  defendant  and  the  jury,  as  to  his 
knowledge  of  the  *nature  of  an  oath;  [*6O9 
and  that  the  previous  examination  of  him  by 
one  of  the  justices  would  not  excuse  the  omis- 
sion. 1  Phil.  Ev.,  14, 16;  2  Stark.  Ev.,  727;  18 
Johns.,  105. 

Mr. Willis  Hall,  Atty-Gen.,  for  the  people. 
Had  the  witness  been  examined  as  to  his  knowl- 
edge, aud  the  testimony  returned,  though  this 
court  might  not  have  been  satisfied  with  it,  the 
conviction  would  not,  for  that  cause  have  been 
quashed.  The  justices  here  return  that  the 
witness  was  an  intelligent  boy,  and  that  they 
were  well  satisfied  that  he  understood  the  nat- 
ure of  an  oath.  Why,  then,  should  they  exam- 
ine him? 

Mr.  W.  Hunt,  in  reply.  He  should  have  been 
examined,  so  that  the  jury  might  have  passed 
upon  the  question. 

By  the  Court.  Nelson,  Ch.  J.  The  court 
erred.  The  lad  was  of  tender  years,  and  if  it 
had  turned  out,  as  it  might,  that  he  was  wholly 
ignorant  of  the  nature  of  an  oath,  it  would 
have  been  the  duty  of  the  court  to  have  re- 
jected him  as  a  witness,  or  at  least  before  per- 
mitting him  to  testify,  to  have  instructed  him 
on  the  subject. 

One  of  the  justices  assigned  as  a  reason  for 
the  decision  of  the  court,  that  he  had  before 
examined  the  witness  as  to  his  competency, 
and  was  satisfied;  but  it  does  not  appear  when 
or  where  he  so  examined  him.  The  defendant 
was  entitled  to  have  the  examination  in  his 
presence,  on  the  trial  before  all  the  justices. 

Conviction  quashed. 


•McMORRIS  v.  SIMPSON.   [*61O 

Authority  of  Agent — Excess of Authority,  a  Ques- 
tion f»r  Jury — Trover — When  Principal  may 
Maintain,  against  Agent. 

Where  a  quantity  of  butter  was  put  into  the  hands 
of  an  agent  who  was  proceeding  to  the  City  of  N.  Y. 
to  sell,  with  directions  to  do  the  best  he  could  with 
it ;  to  do  as  well  with  it  as  if  it  was  his  own :  and  the 
agent,  after  endeavoring  in  vain  to  dispose  of  it  in 
N.  Y.  at  a  fair  price,  finding  the  market  dull,  sent 
the  butter  to  his  employer,  together  with  hia  own, 
to  a  market  at  the  South :  it  was  held,  that  the 
judge  was  not  authorized  to  instruct  the  jury  that 
the  agent  was  bound  to  sell  in  N.  Y.,  and  not  else- 
where: that  the  question  of  excess  of  authority 
should  have  been  submitted  to  the  Jury  upon  the 
evidence  as  to  the  usual  course  of  business  in  rela- 
tion to  such  matters. 

i  >r<liiiiirily.  an  action  of  trover  will  not  lie  by  a 
principal  against  his  agent,  unless  it  appear  that  the 
agent  has  converted  the  pn>|»erty  of  hia  principal 
to  his  own  use,  or  disposed  of  it  contrary  to  his  in- 
Ktrtietiori.s;  there  must  Ix?  some  act  on  the  part  of 
the  atrent :  a  mere  omission  of  duty  is  not  enough, 
though  the  pro|wrty  be  lost  in  consequence  of  the 
neglect.  Nor  will  trover  lie  where  the  agent,  though 
\vimtfng  In  good  faith,  has  actt-d  within  the  general 
•cope  of  his  powers. 

CitaUons-7  Wend..  408;  19  Wend.,  408;  4  ;T.  K., 
260:  10  Johns..  172:  Peake,  Cas.,  49:  4  Esp.,  156  ;S 
Salk.,  6Bft;  4  Wend.,  613:  2  Bos.  *  P..  438;  1  Vent., 
223 ;  4  Camp..  183. 

THIS  was  an  action  of  trover,  tried  at  the 
Delaware  Circuit  In  May,  1837,  before  the 
Hon  James  Vanderpoel,  then  one  of  the  Circuit 
Judge*. 

Both  parties  are  farmers,  residing  in  the 
County  of  Delaware.  The  defendant,  when 
he  went  to  market  with  his  own  butter,  had 
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been  in  the  habit  of  taking  and  selling  butter 
for  his  neighbors,  for  which  he  received  a  com- 
mission of  50  cents  per  firkin.  In  the  fall  of 
1833,  the  plaintiff  called  on  the  defendant  and 
asked  him  when  he  was  going  to  N.  Y.,  the 
defendant  answered  within  a  day  or  two;  and 
the  plaintiff  then  said  he  had  left  his  butter  in 
Catskill  (eleven  firkins),  and  wanted  the  de- 
fendant to  take  it  and  do  the  best  he  could 
with  it;  the  defendant  answered  that  he  would 
do  as  well  by  it  as  if  it  was  Tris  own.  Nothing 
was  said  by  the  plaintiff  about  the  place  where 
he  wanted  the  butter  sold.  The  defendant 
asked  the  plaintiff  if  he  had  put  any  price  on 
the  butter;  the  plaintiff  answered  no,  but 
wished  the  defendant  to  do  as  well  by  it  as  if 
it  was  his  own. 

The  defendant  went  to  N.  Y.,  where  he  re- 
mained several  weeks,  endeavoring  to  sell  the 
butter  he  had  taken  down;  finding  the  market 
611*]  dull,  and  the  price  unsatisfactory,  *he 
sent  the  butter  in  question,  together  with  his 
own  and  his  son's  butter,  to  the  South,  to  be 
sold  by  H.  &  J.  It.  McLaughry,  who  were 
residents  of  Delaware  Co.  In  Oct.,  1835,  the 

E lain l iff  brought  an  action  of  trover  for  the  11 
rkins  of  butter. 

A  witness  testified  that  the  usual  custom  was 
to  sell  in  N.  Y. ;  that  the  market  was  either 
Catskill  or  N.  Y.  Another  said  he  had  al- 
ways understood  the  custom  to  be  to  sell  in 
N.  Y. ;  he  considered  the  custom  well  settled 
that  the  butter  is  to  be  sold  in  Catskill  or  N. 
Y.  A  third  witness  had  known  of  several  in- 
stances of  butter  being  sent  to  other  markets 
when  it  was  dull  in  N.  Y. ;  a  good  deal  of  but- 
ter was  sent  south  in  the  fall  of  1833  with  the 
McLaughrys  ;  but  the  witness  did  not  know 
that  it  was  the  custom  for  persons  who  took 
their  neighbors'  butter  to  sell,  to  send  it  abroad. 
Gibbon  testified  that  he  was  in  N.  Y.  in  the 
fall  of  1833,  found  the  market  very  bad,  and 
let  the  McLaughrys  have  his  butter  to  take 
south  and  sell.  Harkness  testified  that  he  had 
butter  on  consignment,  which  he  left  with  the 
McLaughrys,  and  they  took  it  south;  but  he 
did  not  know  they  were  going  south  when 
they  took  the  butter.  Corbin  sai3  he  had  dealt 
in  butter  several  years;  had  sold  for  others  in 
N.  Y. ;  has  known  of  butter  being  sent  to  the 
South;  that  consignees  frequently  leave  the 
butter  in  N.  Y.  to  be  sold.  He  did  not  know 
that  it  was  a  general  custom  for  persons  hav- 
ing butter  on  consignment  to  send  it  abroad; 
it  was  most  generally  sold  in  N.  Y. ;  he  knew 
no  different  custom  in  selling  butter  on  con- 
signment, or  one's  own  butter.  Leal  said  he 
had  not  known  any  custom  of  consignees  send- 
ing butter  abroad  to  sell.  It  was  conceded  by 
the  plaintiff  that  the  defendant  had  endeavored 
faithfully  to  dispose  of  the  plaintiff's  butter  to 
the  best  advantage. 

The  defendant's  counsel  contended,  and 
asked  the  judge  to  charge  the  jury:  1.  That 
the  defendant  was  liable  only  for  fraud  or  gross 
neglect;  that  he  was  only  bound  to  exercise 
ordinary  attention  and  diligence;  and  if  the 
jury  believed  that  he  had  acted  honestly  and 
in  good  faith,  and  had  bestowed  ordinary  at- 
tention and  diligence  in  the  sale  of  the  plaint- 
612*]  iff's  *butter  under  the  circumstances 
of  the  case,  he  was  not  liable;  2.  That  trover 
would  not  lie;  that  the  plaintiff  should  have 
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brought  a  special  action  on  the  case;  and  8. 
That  if  trover  did  lie,  no  demand  having  been 
proved,  the  plaintiff  could  not  recover.  The 
judge  held  the  law  to  be,  and  charged  the  jury: 
1.  That  the  defendant  was  bound  to  sell  in  N. 
Y.,  and  not  elsewhere;  2.  That  the  defendant 
was  liable,  although  he  had  been  attentive  and 
diligent  in  attempting  to  effect  a  sale  of  the 
plaintiff's  butter,  and  had  acted  honestly  and 
in  good  faith  in  sending  it  to  the  South  with 
the  McLaughrys  for  sale;  3.  That  trover  would 
lie;  and  4.  That  it  was  not  necessary  for  the 
plaintiff  to  prove  a  demand  of  the  butter;  that 
sending  it  to  the  South  for  sale  was  of  itself  a 
conversion.  The  defendant  excepted  to  each  of 
these  opinions,  and  the  jury  found  a  verdict 
for  the  plaintiff,  which  the  defendant,  on  a 
case  made,  moves  to  set  aside. 

Mr.  N.  K.  Wheeler,  for  defendant. 

Mr.  A.  J.  Parker,  for  plaintiff. 

By  the  Court,  Bronson,  J.  I  cannot  see  this 
case  in  so  strong  a  light  against  the  defendant 
as  it  was  regarded  by  the  judge  on  the  trial. 
There  was,  at  least,  a  fair  question  for  the 
jury,  which  should  not  have  been  withdrawn 
from  their  consideration.  The  farmers  in  Del- 
aware, instead  of  selling  their  butter  at  home, 
are  in  the  habit  of  going  to  market  themselves. 
Those  who  do  not  go,  send  by  their  neighbors, 
who  receive  a  compensation  for  their  services. 
I  The  defendant  received  the  plaintiff's  butter  to 
sell,  with  no  other  instructions  or  limit  to  his 
authority  than  that  of  doing  the  best  he  could 
with  the  property,  or  doing  as  well  by  it  as  if 
it  was  his  own  ;  with  those  instructions  he  lit- 
erally complied.  After  making  a  faithful  and 
diligent,  though  fruitless  effort  to  sell  inN.  Y. 
at  what  was  deemed  a  fair  price,  he  sent  the 
plaintiff's  butter,  together  with  his  own  and 
his  son's  butter,  to  the  South,  to  be  sold  by  the 
McLaughrys.  It  is  admitted  that  he  acted 
with  perfect  good  faith,  *but  it  is  in-  [*613 
sisted  that  he  went  beyond  his  authority  in 
sending  the  property  to  another  market,  and 
intrusting  it  with  another  agent. 

It  is  not  improbable  that  both  parties  sup- 
posed the  butter  would  be  sold  in  N.  Y.,  and 
that  the  defendant  would  himself  make  the 
sale  ;  but  no  such  qualification  of  the  defend- 
ant's authority  was  directly  proved, and  wheth- 
er it  could  fairly  be  inferred  from  the  circum- 
stances of  the  case  was  a  question  for  the  jury. 
It  appears  affirmatively  that  nothing  was  said 
by  the  plaintiff  about  the  place  where  he  wanted 
the  butter  sold,  and  it  also  appears  that  butter 
was  frequently  sent  south  for  a  market  when 
sales  could  not  be  advantageously  made  in  N, 
Y.  But  it  is  said  that  this  was  only  done  by 
the  owners  of  property — not  by  consignees  and 
agents.  Now,  what  was  the  defendant's  com- 
mission, but  a  license  to  act  as  though  he  were 
the  owner  ?  The  plaintiff  says  to  him  :  "Do 
the  best  you  can  with  my  butter  ;  do  as  well 
by  it  as  if  it  was  your  own."  And  besides,  one 
witness  who  had  known  butter  sent  south,  add- 
ed, that  he  knew  no  different  custom  in  sell- 
ing butter  on  consignment,  or  selling  one'a 
own  butter. 

Then,  as  to  intrusting  the  property  to  a  sub- 
agent,  one  of  the  witnesses  says,  that  consign- 
ees frequently  leave  the  butter  in  N.  Y.  to  be 
sold.  The  mere  fact  of  appointing  a  sub-agent, 
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therefore,  was  not  against  the  usual  course  of 
this  business.  And  besides,  such  an  appoint- 
ment is  the  necessary  consequence  of  sending 
to  another  market,  for  none  of  the  witnesses 
say  that  the  owner  or  consignee  of  the  proper 
ty  goes  with  it  to  the  southern  market. 

The  extent  of  an  agent's  authority  may  be 
gathered  from  his  instructions,  and  the  usual 
course  of  the  business  about  which  he  is  em 
ployed.  In  this  case,  whether  we  judge  from 
what  was  said  between  the  parties  at  the  time, 
or  the  nature  of  the  employment,  we  cannot 
but  see  that  the  plaintiff  intended  to  give  the 
defendant  a  very  large  discretionary  power. 
What  inference  the  jury  would  have  drawn 
from  the  matters  proved,  bad  the  question  been 
left  to  them,  I  will  not  attempt  to  conjecture, 
but  they  certainly  would  not  have  been  bound 
614*]  to  find  that  the  defendant  had  ten- 
dered himself  liable  by  departing  from  his  au- 
thority. There  was,  at  the  least,  room  for  se- 
rious question,  whether  the  facts  proved  would 
warrant  the  conclusion  drawn  by  the  judge, 
that  the  defendant  was  bound  to  sell  in  N.  Y., 
and  not  elsewhere. 

It  is  said  that  the  judge  should  have  been  re- 
quested to  submit  the  question  to  the  jury.  The 
case  specifies  several  points  made  by  the  de- 
fendant's counsel,  on  which  the  judge  was  re- 
quested to  charge  in  his  favor.  It  is  then  add- 
ed that  the  judge  held  the  law  to  be,  and 
charged  the  jury  :  1.  That  the  defendant  was 
bound  to  sell  in  N.  Y.,  and  not  elsewhere.etc. 
The  counsel  must  have  understood  the  judge 
as  meaning  to  say.  that  there  was  no  question 
of  fact  for  the  jury — that  as  matter  of  law,  on 
the  facts  proved,  the  plaintiff  was  entitled  to  a 
verdict.  The  case  of  Read  v.  Hurd,  7  Wend., 
408.  and  Fitzgerald  v.  Alexander,  19  Id.,  402, 
are  decisive  upon  this  point. 

The  question  whether, in  any  view  of  the  case, 
this  action  of  trover  can  be  maintained,  was 
discussed  on  the  argument,  and  as  that  point 
may  arise  on  another  trial,  it  will  be  proper  to 
give  it  some  consideration.  The  most  usual 
remedies  of  a  principal  against  his  agent  are 
the  action  of  assumpnt,  and  a  special  action  on 
the  case  ;  but  there  can  be  no  doubt  that  tro- 
ver will  sometimes  be  an  appropriate  remedy. 
That  action  may  be  maintained  whenever  the 
agent  has  wrongfully  converted  the  property 
of  his  principal  to  his  own  use  ;  and  the  fact 
of  conversion  may  be  made  out,  by  showing 
either  a  demand  and  refusal,  or  that  the  agent 
has,  without  necessity,  sold  or  otherwise  dis- 
posed of  the  property  contrary  to  his  instruc- 
tions. When  an  agent  wrongfully  refuses  to 
surrender  the  goods  of  his  principal,  or  wholly 
departs  from  his  authority  in  disposing  of 
them,  be  makes  the  property  his  own, and  may 
be  treated  as  a  umfmnor.  But  there  must  be 
some  act  on  the  part  of  the  agent — a  mere  omis- 
sion of  duty  is  not  enough,  although  the  prop- 
erty may  be  lost  in  consequence  of  the  neglect. 
Nor  will  trover  lie  where  the  agent,  though 
wanting  in  good  faith,  has  acted  within  the 
general  scope  of  his  powers.  There  must,  I 
think,  be  an  entire  departure  from  hi-  author 
6 1 5*]  ity  before  this  action  for  a  'conversion 
of  the  goods  can  be  maintained.  The  follow- 
ing cases  will  be  found  to  support  these  posi- 
tions :  8y«dt  v.  Hay,  4  T.  R.  280  ;  Murray  T. 
Burling,  10  Johns..  172;  Yvul  T.  Harbottb, 
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!  Peake,  Cas.,  49;  Severin  v.  KeppeU,  4  Esp.,  156; 
I  Anon.,  2   Salk.,  655  ;  Packard  v.    Getman,  4 
j  Wend.,  613 ;  Bromley  v.  CoxweU,  2  Bos.  &  P., 
438  ;  Owen  v.   Lewyn,  1  Vent.,  223  ;  Catlin  v. 
Bell,  4  Camp.,  183,  was  an  action  of  assump»itr 
but  trover  might,  perhaps,  have  been  main- 
tained. 

In  the  case  at  bar,  if  the  defendant  was  lim- 
ited to  a  sale  in  the  City  of  N.'Y.,  and  not 
elsewhere,  the  delivery  of  the  property  to  a 
third  person  to  be  disposed  of  in  another  mar- 
ket, would,  I  think,  be  a  conversion.  But  there 
must  be  a  new  trial,  on  the  ground  that  the 
case  belongs  to  the  jury. 
New  trial  granted. 

Distinguished— 23  Ind.,  406. 

Cited  in— 63  N.  Y..  186  (20  Am.  Rep.,  522) ;  68  N.  Y., 
527  (23  Am.  Rep.,  188) ;  17  Hun,  571 ;  33  Barb..  248  ;  40 
Barb..  317  :  53  How.  Pr.,  156;  8  W.  Dig.,  265 ;  23  Ind., 
405;  5  Am.  Rep.,  495(43  Miss..  299). 


HARTFIELD  v.  ROPER  &  NEWELL. 

Injury  to  Child  of  Tender  Age — Negligence  on 
Part  of  Plaintiff,  Bars  Action — It  is  Negli- 
gence for  Parents  to  Permit  Child  of  Tender 
Age  to  be  in  Public  Highway  without  an  At- 
tendant— Neither  Trespass  nor  Case  Lies — 
Parties — Action  may  be  Brought  in  Name  of 
Child. 

Where  a  child  of  such  tender  age  as  not  to  possess 
sufficient  discretion  to  avoid  danger,  is  permitted  by 
his  parents  to  be  in  a  public  h  ix'li  way  without  any 
one  to  guard  him,  and  is  there  run  over  by  a  traveler 
and  injured, neither  trespass  nor  case  lies  against  the 
traveler,  if  there  be  no  pretense  that  the  injury  was 
voluntary  or  arose  from  culpable  negligence  on  his 
part. 

In  an  action  for  such  injury.if  there  be  negligence 
on  the  part  of  the  plaintiff  there  cannot  be  a  recov- 
ery ;  and  although  the  child,  by  reason  of  his  tender 
age,  be  incapable  of  using  that  ordinary  care  which 
is  required  of  a  discreet  and  prudent  person,  the 
want  of  such  care  on  the  part  of  the  parents  or 
guardians  of  the  child  furnishes  the  same  answer  to 
an  action  by  the  child,  as  would  its  omission  on  the 
part  of  the  plaintiff  in  an  action  by  an  adult. 


NOTE.— Personal  injuries—  Injury  to  child— Negli- 
gence. 

It  ix  negligence  for  the  parent  to  permit  a  child  of 
tender  yean  to  be  on  the  highway  without  an  at- 
tendant. In  addition  to  the  above  case  of  Hart  Held 
v.  Roper,  see  Krelg  v.  Wells,  1  E.  D.  Smith,  74 ;  Gil- 
ligan  v.  N.  Y.  &  H.  Ry.  Co..  1  E.  D.  Smith.  453 :  Mun- 
ger  v.  T.  Ry.  Co.,  4  N.  Y.,  349 ;  Callaghan  v.  Bean,  9 
Allen,  401.  But  see,  Boland  v.  M.  R.  Ry.  Co..  3D  Mo.. 
484. 

It  is  a  question  of  fact  f(tr  the  Jury  to  decide 
whether  the  child  was  Improperly  on  the  street*  un- 
attended. Drew  v.  Sixth  A ve.  Ry.  Co..  86  N.  Y.,  49 ; 
Dowiing  v.  N.  Y.  C.  &  H.  R.  Ry.  Co.,  90  N.  Y..  670; 
Chicago  v.  Major,  18  III.,  349:  Coagrove  v.  Ogdcn, 
49  N.  Y.,  255:  10  Am.  Rep.,  861 ;  Fallon  v.  C.  P.  Ry. 
Co.,  64,  N.  Y.,  13. 

There  in  mrme  conflict  of  authority  as  to  whether 
it  is  negligence  to  permit  children  to  be  on  the 
streets  or  highway*  unattended.  Miuigitni  v.  H.  Ry. 
Co.,  88  Barb.,  230 :  88  N.  Y..  465, 457 ;  Bulger  v.Albany 
Ry.  Co..  42  N.  Y.,  4ttl :  Parker  v.  Savage, 46  N.Y..191; 
.li'ii.-rv.  H.  Ry.  Co.,  2  Abb.  Ct.  App.  Dec..  V*:  * 
Keyes.  154  ;  Holly  v.  B.  O.  L.  Co.,  8  (fray.  128 :  Fite- 
gerald  v.  St.  P.  A  M.  Ry.  Co.,  29  Minn..  836 :  43  Am. 
Rep.,  212;  (Jtilvt-ston.  Ac..  Ry.  Co.  v.  Moore  (Sup  Ct. 
Tvx.  Mill.  l»Ki<:  15  Reporter  VTL  Them-  authorities 
sustain  the  doetrlneoftheafxmscaseof  Hartfteld  v. 
Roper.  Tin-  following  hold  the  contrary  doctrine : 
MMCr  v.  N.  &  W.  Ry.  Co.,  26  Conn..  59»  ;  Chit-ago  v. 
Major.  18  III..  349.  iWO:  B.  A  I.  Ry.  Co.  v.  Snyder.  18 
(•hi,,  st,.  3B»:  Smith  v.  O'Connor.  4*  Pa.  St..  218; 
Phlla.  Rjr.  Co..  v.  Snearrn.  47  Pa.  St.,  305;  BoMDton 
v.  r.N-. -JL-  l':i.  St.,  291:  l(..i'iiis,,n  \ .  Cot*  .  .K'  \  t  .  :i  : 
Lynch  v.  Mnrdln.  41  Kng.  Com.  Law.  42!. 

..iMWi/  nj  infant  fnr  a  tort.    See  Campbell  v. 
Stakes,  2  Wend.,  137.  note. 
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The  same  rule,  it  seems,  would  apply  in  an  action 
by  u  blind  or  deaf  man,  or  a  person  non  compos.who, 
under  similar  circumstances,  received  an  injury  on 
a  public  highway. 

For  an  injury  to  a  child  of  the  most  tender  a^re  an 
action  may  be  brought  in  the  name  of  the  child.  In 
England  it  seeing  it  must  be  so  broufrht,  and  that  an 
action  cannot  be  sustained  in  the  name  of  the  pa- 
rent ;  whether  that  be  the  rule  here,  qucere. 

Citations— 2  R.  S.,  456,  sec.  16,  2d  cd. ;  4  Barn  &  C., 
«60 ;  t>  Cow..  342 :  3  East,  597 ;  8  Wend..  469.  472,  473 :  8 
Johns.,  421 ;  17  Johns.,  92:  19  Wend.. 399  ;  2  Hall,  151; 
3  Wend..  391.  394 ;  2  Wend.,  137. 143,  393 ;  Hob.,  134 ;  8 
T.  R.,  :!37  ;  3  Rawle,  351.  354 :  25  Hen.  VI.,  11  b ;  Bro. 
Abr.  Corone,  pi.  6:  Plowd.  Com.,  364:  9  Vin.  Abr.  En- 
fant, b.  2.  pi.  7,  8,  p.  376  :  5  Esp.,  44. 

THIS  was  an  action  on  the  case,  tried  at  the 
Oneida  Circuit  in  May,  1838,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
<i  ltf*J  *The  suit  was  brought  by  the  plaint- 
iff William  Hartfield,  by  his  next  friend,  Ga- 
briel Hartficld,  for  an  injury  sustained  by  be- 
ing run  over,  as  alleged,  by  the  defendants, 
with  a  sleigh  and  horses,  and  having  his  arm 
broken.  In  Mar.,  1836,  the  plaintiff,  a  child 
then  of  about  two  years  of  age,  was  standing 
or  sitting  in  the  beaten  track  of  a  public  high- 
way, and  no  person  near  him.  The  defendant, 
Roper,  was  driving  a  sleigh  and  horses  upon 
the  same  road,  and  before  the  child  was  per- 
ceived the  horses  passed  over  him.  He  was  dis- 
covered by  Newell,  the  other  defendant,  who 
was  in  the  same  sleigh,  and  on  his  exclaiming 
that  a  child  had  been  run  over,  the  horses  were 
immediately  stopped  by  Roper  and  backed.and 
the  sleigh  prevented  from  passing  over  the 
child.  The  injury  sustained  was  very  serious; 
an  arm  of  the  child  was  broken,  and  he  suf- 
fered greatly  for  about  two  months,  and  con- 
siderable expense  was  incurred  in  medical  at 
tendance.  The  sleigh  was  at  the  time  of  the 
injury  descending  a  hill,  at  the  foot  of  which 
was  a  bridge,  and  the  child  was  in  the  road 
about  6  or  8  rods  from  the  bridge.  The  course 
of  the  road  was  such  that  in  descending  the 
hill  there  was  a  fair  view  of  the  road  beyond 
the  bridge.  A  daughter  of  the  defendant,  New- 
ell, who  was  in  the  sleigh  with  her  father,  tes- 
tified, however,  that  she  did  not  perceive  the 
child, although  she  sat  on  the  side  of  the  sleigh 
which  passed  over  the  track  in  which  was  the 
child.  The  defendant,  Roper,  had  no  sleigh- 
bells.  The  horses  at  the  time  of  the  injury 
were  trotting,  but  not  at  great  speed  ;  Roper 
sat  on  the  front  seat  of  the  sleigh  driving  the 
horses,  and  Newell  and  his  daughter  sat  on  the 
back  seat.  The  parties  in  the  sleigh  were  not 
conversing  at  the  time  of  the  accident.  The 
horses  and  sleigh  belonged  to  Newell, but  were 
let  together  with  a  farm  and  other  property  to 
Roper,  for  a  term  not  expired  at  the  time  of 
the  accident.  It  was  proved  that  Newell  was 
esteemed  to  be  worth  $10,000.  Upon  the  above 
facts  the  defendants'  counsel  moved  for  a  non 
suit,  which  the  judge  refused  to  grant.  A  mo- 
lion  was  also  made  that  the  jury  should  be  in 
structed  to  acquit  Newell  on  the  ground  that 
there  was  no  evidence  against  him.  so  that  he 
might  be  improved  as  a  witness  for  Roper  ; 
O17*]  which  the  judge  refused  to  do.  *The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  against  both  defendants,  with  $500 
damages.  The  defendants  asked  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mew*.  W.  Tracy  and  W.  C.  Noyes,  for 
plaintiff. 
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By  the  C0vr£,Cowen,  J.  The  injury  to  this 
child  was,  doubtless,  a  very  serious  misfortune 
to  him.  But  I  have  been  utterly  unable  to 
collect,  from  the  evidence,  anything  by  which 
the  jury  were  authorized  to  impute  such  care- 
lessness as  rendered  these  defendants  responsi- 
ble. It  is  true,  they  might  have  seen  the  child 
from  the  turn  of  the  road  in  descending,  had 
they  looked  so  far  ahead  ;  but  something  must 
be  allowed  for  their  attention  to  the  manage- 
ment of  the  horses  and  their  own  safety  in  de- 
scending the  hill  to  a  bridge.  So  unobserving 
wer/j  they,  in  fact,  that  Mrs.  Lewis,  who  satin 
the  rear  of  the  sleigh,  on  the  left  side  and, 
therefore,  in  the  best  position  of  the  three  to 
overlook  the  road  in  its  full  extent,  as  far  as 
the  place  where  the  child  was,  did  not  discern 
him.  It  was  somewhat  severe,  in  a  case  like 
this,  to  allow  testimony  of  Newell's  ability  to 
pay,  though  it  was  not  objected  to.  It  seems 
to  imply  that  he  had  been  so  brutal  as  silently 
to  allow  Roper's  going  on  and  endangering  the 
child's  life,  after  he,  Newell,  had  discovered 
it  to  be  in  the  road.  But,  perhaps,  no  objec- 
tion can  now  be  heard  to  that  evidence  having 
been  received,  because  it  was  not  made  at  the 
trial. 

No  doubt  the  action  was  properly  brought 
in  the  name  of  the  child.  Nor  is  there  any 
objection  to  its  form,  since  the  statute.  2  R. 
S.(  456,  sec.  16,  2d  ed.  Nor  could  the  father 
have  brought  an  action  for  loss  of  service,  in 
respect  to  so  small  a  child,  according  to  the 
English  case  of  Hall  v.  Hollander.  4  Barn.  & 
C.,  660  ;  though  I  should  think  it  quite  ques- 
tionable whether  that  case  can  be  considered 
as  law  here.  If  the  defendants  were,  in  truth, 
so  reckless  of  the  child's  safety,  as  to  run  over 
it.  in  the  way  described,  after  knowing  it  to  be 
in  the  road,  the  verdict  is  none  too  large.  But 
*such  trifling  with  human  life  ought  [*6 18 
not  to  be  presumed ;  and  there  was  no  proof 
of  it,  either  direct  or  circumstantial.  This  is 
not  a  case,  however,  for  interfering  upon  the 
ground  of  excessive  damages. 

The  only  question  which  seems  to  be  open 
for  our  consideration  is  that  of  negligence. 
This  respects  both  parties.  It  is  quite  neces- 
sary to  drive  at  a  moderate  pace,  and  lookout 
against  accidents  to  children  and  others,  in  a 
populous  village  or  city.  See  McAllister  v. 
Hammond,  6  Cow.,  342,  and  per  Lawrence,  J., 
in  Leame  v.  Bray,  3  East,  593.  But  this  acci- 
dent happened  in  the  country,  where  was  a 
solitary  house  ;  a  child  belonging  to  it  hap- 
pening to  be  in  the  road,  a  thing  most  impru- 
dently allowed  by  its  parents,  and  what  could 
have  been  easily  prevented  by  ordinary  care. 
Travelers  are  not  prepared  for  such  things. 
They,  therefore,  trot  their  horses.  They  are 
warrantably  inattentive  to  small  objects  in  the 
road,  which  they  may  be  incapable  of  seeing 
in  the  course  of  a  drive  for  miles  through  the 
country,  among  a  sparse  population.  To  keep 
a  constant  look-out,  would  be  more  than  a 
driver  could  do,  even  if  he  were  continually 
standing  and  driving  on  a  walk.  Yet  to  this 
the  matter  must  come,  if  he  is  to  take  all  the 
responsibility.  The  roads  would  thus  become 
of  very  little  use  in  the  line  for  which  they 
were  principally  intended.  It  seems  to  me, 
that  the  defendants  exercised  all  the  care 
which,  in  the  nature  of  this  case,  the  law  re- 
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quired.  If  so,  it  is  a  case  of  mere  unavoidable 
accident ;  for  which  they  are  not  liable .  Dy- 
gert  v.  Bradley,  8  Wend.,  469,  472,  473 ;  Clark 
v.  Foot,  8  Johns.,  421 ;  Panton  v.  Holland,  17 
Id..  92. 

Was  the  plaintiff  guilty  of  negligence  ?  His 
•counsel  seemed  to  think  he  made  a  complete 
exception  to  the  general  rule  demanding  care 
on  his  part,  by  reason  of  his  extreme  infancy. 
Is  this  indeed  so  ?  A  snow  path  in  the  public 
highway,  is  among  the  last  places  in  thiscoun- 
try  to  which  such  a  small  child  should  be  al 
lowed  to  resort,  unattended  by  any  one  of  suit- 
able age  and  discretion.  The  custody  of  such 
a  child  is  confided  by  law  to  its  parents,  or  to 
others  standing  in  their  place;  and  it  is  absurd 
to  imagine  that  it  could  be  exposed  in  the 
<J  11)*]  road,  as  this  child  was,  without  *gross 
carelessness.  It  is  the  extreme  of  folly  even 
to  turn  domestic  animals  upon  the  common 
highway.  To  allow  small  children  to  resort 
there  alone,  is  a  criminal  neglect.  It  is  true 
that  this  confers  no  right  upon  travelers  to 
commit  a  voluntary  injury  upon  either  ;  nor 
does  it  warrant  gross  neglect ;  but  it  seems  to 
me  that,  to  make  them  liable  for  anything 
short  of  that,  would  be  contrary  to  law.  The 
child  has  a  right  to  the  road  for  the  purposes 
of  travel,  attended  by  the  proper  escort.  But 
at  the  tender  age  of  two  or  three  years,  and 
even  more,  the  infant  cannot  personally  exer- 
cise that  degree  of  discretion,  which  becomes 
instinctive  at  an  advanced  age,  and  for  which 
the  law  must  make  him  responsible,  through 
others. if  the  doctrine  of  mutual  care  between 
the  parties  using  the  road  is  to  be  enforced  at 
all  in  his  case.  It  is  perfectly  well  settled,  that, 
if  the  party  injured  by  a  collision  on  the  high- 
way has  drawn  the  mischief  upon  himself  by 
his  own  neglect,  he  is  not  entitled  to  an  action, 
even  though  he  be  lawfully  in  the  highway 
pur-uing  his  travels.  Rattihun  v.  Payne,  19 
Wend..  390:  fiurclev.  N.  T.  Dry  Dock  Co.,  2 
Hall.  151,  which  can  scarcely  be  said  of  a  top- 
pling infant  suffered  by  his  guardians  to  be 
there,  either  as  a  traveler  or  for  the  purpose  of 
pursuing  his  sports.  The  application  may  he 
lutnb  when  made  to  small  children,  as  they  are 
known  to  have  no  personal  discretion,  common 
hum  mity  is  alive  to  their  protection;  but  they 
are  not,  therefore,  exempt  from  the  legal  rule, 
when  they  bring  an  action  for  redress;  and 
there  is  no  other  way  of  enforcing  it,  except 
by  requiring  due  care  at  the  hands  of  those  to 
whom  the  IHW  and  the  necessity  of  the  case 
has  delegated  the  exercise  of  discretion.  An 
infant  is  \w\*nijnri*.  He  belongs  to  another, 
to  whom  iliseretion  in  the  care  of  his  person  is 
exclusively  conflded.  That  person  is  keeper 
ami  ugent  for  this  purpose;  and  in  respect  to 
third  persons,  his  act  must  be  deemed  that  of 
tli"  infant  ;  his  neglect,  the  infant's  neglect. 
Suppose  a  hopeless  lunatic  suffered  to  stray  by 
hi-  eommiltee.  lying  in  the  road  like  n 'lo-_'. 
ahall  the  traveler,  whose  sleigh  unfortunately 
striken  him,  be  made  amenable  in  damages  T 
The  neirleet  of  the  committee  to  whom  hiscus- 
O2O*)  tody  is  conflded  *shall  be  imputed  to 
kirn.  It  is  a  mistake  to  suppose  that  li- 
the party  injured  is  incapable  of  personal  <lis 
cretion,  he  w,  therefore  above  all  law  ?  An 
infant  or  lunatic  is  liable  personally  for  wrongs 
•which  he  commits  against  the  person  and 
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property  of  others.  Bullock  v.  Babcock,  3 
Wend.,  391,  394.  And  when  he  complains  of 
wrongs  to  himself,  the  defendant  has  a  right 
to  insist  that  he  should  not  have  been  the  heed- 
less instrument  of  his  own  injury.  He  cannot, 
more  than  any  other,  make  a  profit  of  his  own 
wrong.  Volenti  non  fit  injuria.  If  his  proper 
agent  and  guardian  has  suffered  him  to  incur 
mischief,  it  is  much  more  fit  that  he  should 
look  for  redress  to  that  guardian,  than  that  the 
latter  should  negligently  allow  his  ward  to  be 
in  the  way  of  travelers,  and  then  harass 
them  in  courts  of  justice,  recovering  heavy 
verdicts  for  his  own  misconduct. 

The  counsel  for  the  plaintiff  probably  have 
the  advantage  of  saying  that  the  neglect  of 
an  infant  has  not,  in  any  reported  case,  ever 
been  allowed  by  wajr  of  defense  in  an  ac- 
tion for  negligently  injuring  him.  But  so 
far,  there  is  an  equal  advantage  on  the  other 
side.  The  defense  has  not  been  denied  in  any 
book  of  reports.  The  defendant  has  also  an- 
other advantage.  The  reports  expressly  say 
that  negligence  may  be  predicated  of  an  infant 
or  lunatic .  All  the  cases  agree  that  trespass  lies 
against  an  infant.  That  was  adjudged  in  Camp- 
bell v.  Stakes,  2  Wend.,  187,  and  Bullock  v.  Bab- 
cock,  before  cited.  And  it  is  equally  well  settled 
that  where  an  injury  is  free  from  all  negligence, 
as  if  it  arise  from  inevitable  accident, there  tres- 
pass does  not  lie.  Wearer  v.  Ward,  Hob.,  134; 
Marcy,  J.,  in  Bullock  v.  Babcock,  8  Wend.  398; 
Dygertv.  Bradley, before  cited.  The  cases  main- 
taining trespass  against  an  infant,  therefore, 
imply  that  he  may  be  guilty  of  negligence. 
Trover  will  also  lie  for  a  mere  non  feasauce;  e. 
g.,  a  non  delivery  of  goods, where  they  do  not 
come  to  the  infant's  hands  by  contract.  Law- 
rence, /.,  in  Jennings  v.  RundaU,  8  T.  R.,  337; 
Campbell  v.  Stakes,  2  Wend.,  148.  The  cases 
most  favorable  to  infants  all  agree  in  that.  And 
so,  where  the  contract  of  bailment  to  an  infant 
has  expired.it  was  agreed  that,  on*non-[*O21 
delivery,  the  owner  may  maintain  detinue,  re- 
plevin, or  trover.  Penrose  v.  Curren,  8  Rawle, 
351;  and  see  per  Rogers,  J.,  Id.,  854.  It  was 
said  trespass  lies  against  an  infant,  though  only 
four  years  of  age  ;  25  Hen.  VI.,  11  6,  per 
Wangfo»d,  though  this  is  put  by  Brooke  with 
a  qutere.  Bro.  Abr.  Corone,  pi.  6.  No  doubt, 
however,  he  may  bring  a  suit  at  any  age;  and 
if  that  suit  depends  upon  a  condition  on  his 
side,  he  must  show  that  it  was  performed.  It 
was  said  in  Stowel  v.  Zouch,  Plowd.  Com.,  364, 
if  an  infant  lord,  who  has  title  to  enter  for 
mortmain,  does  not  enter  within  the  year,  he 
shall  be  bound  by  his  laches;  "  for  there  be  had 
but  title  to  a  thing  which  never  was  in  him." 
To  warrant  an  action  he  must  have  entered 
within  the  year:  and  not  having  done  so.  he 
could  have  no  remedy.  Several  like  instances 
are  put  in  the  same  page,  which  are  also  col- 
lected and  arranged  in  9  Vin.  Abr.  Enfant,  b. 
2.  pi.  7,  8,  p.  876,  of  the  octavo  ed.  But  it  is 
plain  in  the  nature  of  things,  that  if  an  infant 
insist  on  a  right  of  action,  he  must  show  a  com- 
pliance with  the  conditions  on  which  his  right 
is  to  arise:  and  this  is  entirely  irrespective  of 
his  age.  Land  descends  to  an  infant  of  a  year 
old.  and  he  is  bound  to  make  a  share  of  the 
partition  fence.  He  neglect*  to  do  so,  whereby 
his  neighbor's  cattle  enter  and  trespass  upon 
the  land.  No  one  would  think  of  contending 
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that  his  neighbor  must,  therefore,  be  deprived 
of  his  defense.  The  infant  has  neglected  to  ful- 
fill the  condition,  on  which  he  could  sue,-  or  his 
guardian  has  done  so,  which  is  the  same  thing. 
He  might  as  well  sue  because  his  neighbor  had 
left  a  gate  on  his  own  premises  open,  through 
which  the  infant  had  crept,  and  fallen  into  a 
pit  and  hurt  himself.  The  man  has  a  right  to 
keep  his  gate  open;  and  the  child's  parents 
must  keep  him  away.  But  one  has  no  plainer 
right  to  walk  about  his  own  premises, and  open 
and  shut  his  own  gates,  than  he  has  to  travel 
in  the  highway  with  his  horses.  An  infant 
creeps  into  the  track  from  your  field  to  your 
barn,  and  is  injured  by  your  driving  a  load  of 
hay  along  the  path,  are  you  to  be  deprived  of 
all  excuse  in  an  action  for  the  injury? 
622*]  *The  argument  for  this  plaintiff  goes 
quite  too  far  and  proves  too  much.  It  was  said 
that  drivers  are  bound  to  suppose  that  small 
children  may  be  in  the  road,  and  as  all  the  care 
lies  on  the  side  of  the  former,  damages  follow 
of  course  for  every  injury  to  the  latter.  Sup- 
pose an  infant  suddenly  throws  himself  in  the 
way  of  a  sleigh,  a  wagon  or  a  railroad  car,  by 
which  his  limb  is  fractured;  it  may  be  said 
with  equal  force,  he  is  incapable  of  neglect. 
So,  if  he  be  allowed  to  travel  the  road  alone  in 
the  dark.  The  answer  to  all  this  is,  the  law  has 
placed  infants  in  the  hands  of  vigilant  and  gen- 
erally affectionate  keepers,  their  own  parents; 
and  if  there  be  any  legal  responsibility  in  dam- 
ages, it  lies  upon  them.  The  illustration  sought 
to  be  derived  from  the  law  in  respect  to  the  in- 
jury of  animals  turned  or  suffered  to  stray  into 
the  street,  does  not  strike  me  as  fortunate.  If 
they  be  there  without  anyone  to  attend  and 
take  care  or  them,  that  is  a  degree  of  careless- 
ness in  the  owner  which  would  preclude  his 
recovery  of  damages  arising  from  mere  inatten- 
tion on  the  side  of  the  traveler.  Indeed,  it 
could  rarely  be  said  that  animals  entirely  un- 
attended are  lawfully  in  the  roads  or  streets  at 
all.  They  may  be  driven  along  the  road  by  the 
owner  or  his  servants;  but  if  allowed  to  run  at 
large  for  the  purpose  of  grazing,  or  any  other 
purpose,  entirely  unattended,  and  yet  travelers 
are  to  be  made  accountable  in  all  cases  of  col- 
lision, such  a  doctrine  might  supersede  the  use 
of  the  road,  so  far  as  comfort  or  expedition  is 
concerned.  The  mistake  lies  in  supposing  the 
injury  to  be  willful,  to  arise  from  some  positive 
act,  or  to  be  grossly  negligent.  Such  an  in- 
jury is  never  tolerated,  be  the  negligence  on 
the  side  of  the'party  injured  what  it  may.  Clay 
v.  Wood,  5  Esp.,  44;  Rathbvn  v.  Payne,  before 
cited.  But  where  it  arise  from  mere  inadvert- 
ence on  the  side  of  the  traveler,  he  is  always 
excused  by  the  law  on  showing  that  there  was 
equal  or  greater  neglect  on  the  side  of  his  ac- 
cuser. It  is  impossible  to  say,  then,  that  the 
accuser  was  not  himself  the  author  of  the  in- 
jury which  he  seeks  to  father  upon  another. 
My  difficulty  in  the  case  at  bar  is  to  find  the 
least  color  for  imputing  gross  negligence,  or  in- 
deed any  degree  of  negligence  to  the  defend- 
623*]  ants.  But  if  there  were  *any,  there 
was,  I  think,  as  much  and  more  on  the  side  of 
the  plaintiff. 

It,  therefore,  seems  to  me  that  here  was  a 
good  defense  established  at  the  trial,  on  the 
ground  that  the  defendants  being  free  from 
gross  neglect,  and  the  plaintiff  being  guilty  of 
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great  neglect  on  his  part,  indeed,  being  unnec- 
essarily,not  to  say  illegally  occupying  the  road, 
having  no  right  there  (for  he  does  not  appear 
to  have  been  traveling,  nor  even  on  the  land 
which  belonged  to  his  family),  the  injury  was 
a  consequence  of  his  own  neglect,  at  least  such 
neglect  as  the  law  must  impute  to  him  through 
others. 

Again;  I  collect  from  the  evidence  that  New- 
ell had  demised  the  team  for  a  term  of  two 
years, which  was  unexpired  at  the  time  of  the 
injury,  to  his  son-in-law  and  co  defendant, 
Roper.  Newell,  then,  had  no  control  of  the 
team,  and  cannot  be  made  liable  without  proof 
of  positive  and  active  concurrence  in  the  in- 
jury, a  thing  for  which  there  is  no  pretense  in 
the  proof,  and  which  implies  a  barbarous  tem- 
per, which  the  law  cannot  presume  in  anyone. 
He,  at  least,  should  have  been  acquitted  by  the 
jury.  He  neither  actually  participated  in  the 
management  of  the  team,  nor  could  his  inter- 
ference have  been  legally  efficient  to  prevent 
mischief.  He  had  no  lawful  control  of  the 
horses.  Roper  was  the  exclusive  owner  pio 
?iac  vice. 

The  evidence,  at  the  time  when  the  motion 
was  made  to  allow  the  jury  to  pass  upon  the 
case  of  Newell,  had  made  out  nothing  actual 
against  him,  if  Roper,  the  driver.may  be  said  to 
have  been  implicated  as  a  wrong-doer.  But  New- 
ell might,  at  this  stage,  perhaps  have  been  re- 
garded by  the  jury  as  owner  of  the  horses,  and 
Roper  as  his  servant.  The  lease  was  not  ,jn 
proof.  Constructively,  his  liability  would  fol- 
low from  the  neglect  of  his  servant;  andii  1  his 
view  it  cannot  be  said  there  was  no  evidence 
against  him.  It  is  only  where  the  evidence  to- 
tally fails  as  to  one  whose  case  can  be  separated 
from  the  other,  that  he  is  entitled  to  be  acquit- 
ted for  the  purpose  of  being  sworn  as  a  witnesa 
for  his  co-defendant. 

The  motion  for  a  nonsuit,  which  followed, 
seems  to  have  been  the  more  proper  one;  for  I 
have  been  utterly  unable  *to  see  that,  [*O24: 
so  far,  the  evidence  had  made  out  any  neglect, 
or  the  semblance  of  neglect  on  the  part  of  the 
defendants,  while  it  had  established  clear  neg- 
lect on  the  other  side.  But  this  question  has 
been  sufficiently  dwelt  upon  in  connection  with 
the  defendant's  proofs,  and  that  which  the 
plaintiff  adduced  at  the  close  of  the  cause.  It 
was  enough,  if  the  cause  of  action  was  then 
made  out,  although  the  judge  might  have  re- 
fused to  nonsuit.  It  appears  to  me  it  was  not. 

It  follows  that  a  new  trial  should  be  granted. 
The  costs  should,  I  think,  abide  the  event;  for 
the  judge  erred  in  omitting  .to  nonsuit  the 
plaintiff.  The  case  was  certainly  not  made  bet- 
ter for  the  plaintiff  by  the  subsequent  evidence. 
It  is  not,  therefore,  merely  the  case  of  a  ver- 
dict against  the  weight  of  evidence,  which  call* 
for  payment  of  costs. 

New  trial  granted;  costs  to  abide  the  event. 

Action  for  injury  to  person— Contributor;/  negli- 
gence. Cited  in-5  Hill,  283 ;  6  Hill,  593 ;  18  N.Y.,  251, 
425  ;  38  N.  Y..  456, 457  ;  43  N.  Y..  507 ;  45  N.  Y.,  193  (6 
Am.  Rep.,  67):  91  N.  Y..  428;  2  Abb.  App.  Dec.,  381 ; 
5  Barb.,  339 ;  8  Barb.,  387 ;  11  Barb.,  116 ;  13  Barb.,  15  : 
17  Barb.,  98 ;  25  Barb..  602 ;  32  Barb.,  155  ;  37  Barb., 
519;  66  Barb.,  53:  19  How.  Pr.,  224;  39  How.  Pr.,  414; 
IE.  D.  S.,272:  2  Hilt.,  39;  2  Wood.  &  M.,  345;  5  Kan., 
187 ;  33  N.  J.  L.,  439 ;  43  Am.  Dec.,  254  (25  Me.,  49):  50- 
Am.  Dec.,  590  (29  Me.,  310). 

In  jury  to  infant  or  person  non  sui  juris— Negligence 
of  person  having  custody  of. 
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Disapproved— 27  Grat.  (Va.),  476. 

Distinguished— 49  Barb.,  532,  533. 

Reviewed— 1  Sweeny.  512. 

Explained— 8  Minn.,  166 ;  18  Ohio  St.,  411. 

Cited  in— 4  N.  Y..  359 ;  47  N.  Y.,  323  (7  Am.  Rep., 
454);  60 N.  Y.,  333:  63  N.  Y.,  106,107:  91  N.  Y.,  426  ;  1 
Keyes.  572 ;  2  Abb.  App.  Dec..  381 :  14  Barb.,  592  :  27 
Barb.,  228 ;  29  Barb.,  237  :  38  Barb.,  238 ;  46  Barb.,  270 : 
«6  Barb.,  51 :  30  How.  Pr.,  199 :  16  Abb.  Pr.,  349 :  10 
Bos.,  33;  3  Rob.,  31;  39  Super.,  351:  I  E.  D.  S.,  77;  7 
W.  Dig.,  451 ;  4  Allen,  287 ;  27  Ind.  516 ;  12  Am.  Rep.. 
367  (48  Miss.,  127):  43  Ain.  Rep.,  214  (29  Minn.,  339). 

Negligence — When  a  question  for  jury. — Cited  in— 
10  Barb.,  333:  27  Barb.,  227, 

Also  cited  in— 1  Park.,  455. 


FRANKLIN  v.  SMITH. 

Notary — Omission  of  Notice  of  Protest  by —  When 
Action  Lies  against  Notary. 

An  action  does  not  lie  against  a  notary  for  the 
omission  of  notice  of  protest  to  an  indorser,  where 
the  holder  may  resort  to  other  grounds  for  fixing 
the  indorser  independentlof  the  notice,  and  willfully 
or  negligently  omits  to  avail  himself  of  such  facts. 

It  seems,  however,  that  in  such  case,  the  holder 
of  the  note  should  not  only  be  well  apprised  of  the 
existence  of  the  facts  to  which  resort  might  be  had 
to  sustain  the  action  against  the  indorser,  but  he 
should  have  some  intimation  that  the  validity  of  the 
notice  would  be  questioned. 

Citations— 3  Barn.  &  C:,  439 :  5  Dow.  &  R.,  374 ;  5 
Maule  &  S..  62 ;  1  Barn.  &  C..  10. 

ERROR  from  the  N.  Y.  C.  P.  Smith  sued 
Franklin  in  an  action  on  the  case  for  neg- 
ligence in  omitting  as  a  notary  to  give  notice 
of  the  non-payment  of  a  note,  whereby  the 
plaintiff  alleged  he  had  lost  his  remedy  against 
the  indorser.  The  defendant, besides  adducing 
evidence  for  the  purpose  of  establishing  the 
fact  that  notice  of  protest  was  duly  given, 
proved  an  arrangement  between  the  maker  and 
indorser  of  the  note,  whereby  the  latter  had 
assumed  the  payment  of  the  note,  and  urged 
that  in  consequence  thereof  the  indorser  was 
not  entitled  to  notice  of  non  payment,  and 
proved  that  the  plaintiff  was  apprised  of  such 
<$25*]  *arrangement.  The  Question  whether 
the  plaintiff  was  fully  advised  of  the  arrange- 
ment, so  that  he  might  have  availed  himself  of 
it,  in  answer  to  the  objection  of  want  of  no- 
tice of  the  non-payment  of  the  note  in  the  ac- 
tion against  the  indorser,  was  with  the  other 
questions  arising  in  the  cause,  submitted  to  the 
jury,  who  found  a  verdict  for  the  plaintiff. 
The  defendant  sued  out  a  writ  of  error  upon  a 
bill  of  exceptions  presenting  the  above  ques- 
tion, besides  several  others,  which  will  not 
here  be  noticed.  The  case  was  argued  by, 

Mr.  C.  O'Conor,  for  plaintiff  in  error. 

Mr.  J.  Greenwood.  lor  defendant  in  er- 


By  thf  Court,  Nelson,  '  '/,.  ./.     It  is  clear 
upon  principle,  and  not  without  authority  (vide 
'       v.  Woolley,  3  Barn.  &  C.,  489;  5 


P..wl.  &  R.,  874;  5  Alaule  &S..  62;  and  1  Barn. 
A  C..  10)  that,  if  the  plaintiff  sustains  no  loss, 
or  need  not  sustain  any  with  ordinary  attention 
to  the  case,  notwithstanding  a  defective  notice 
of  protest,  the  notary  is  not  liable  to  him;  and 
if  he  it*  fully  advised  of  a  ground  of  sustaining 
the  action  against  an  indorser  independently  of 
the  notice,  and  willfully  or  negligently  omit* 
to  avail  himself  of  it.  be  cannot  subsequently 
sustain  an  action  against  the  notary.  But  tuba  ! 
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ground  of  supporting  the  action  against  the  in- 
dorser should  be  not  only  well  taken,  but  well 
known  to  the  plaintiff;  and  it  seems  to  me  also 
that  he  should  have  some  intimation  that  the 
notice  would  be  questioned,  so  that  he  might 
come  prepared  to  resort  to  the  other  aspect  of 
the  case.  In  the  absence  of  such  intimation, he 
might,  I  think,  put  himself  upon  the  simple 
ground  of  notice,  assuming  that  the  officer  had 
done  his  duty.  In  this  respect,  I  am  inclined  to 
think  the  case  was  more  favorably  for  the  de- 
fendant submitted  to  the  jury  than  can  be  up- 
held by  the  strict  principles  of  law. 
Judgment  afflrmtd. 


FAY'S  ADMINISTRATORS    [*626 

v. 
RICHARDS  &  HAYWOOD. 

Consideration  of  Note  Given  in  Pursuance  of  Cov- 
enant Cannot  be  Impeached  —  Statute  —  Plead- 
ing —  Avoidance  of  Contract  —  Fraud  or  Misap- 
prehension. 

In  an  action  upon  a  promissory  note  given  in  pur- 
suance of  a  covenant;  the  maker  cannot  impeach 
the  consideration,  the  covenant  being  a  good  and 
sufficient  consideration  ;  but  if  within  the  equity  of 
the  statute  allowing  the  consideration  of  a  sealed 
instrument  to  be  inquired  into,  the  maker  cannot 
avail  himself  of  the  defense,  unless  he  has  pleaded 
it  or  given  notice  thereof. 

Where  a  party  obtains  what  he  contracted  for.  he 
cannot  avoid  his  contract  on  the  ground  that  what 
he  received  is  valueless,  unless  he  shows  fraud  or  a 
misapprehension  in  respect  to  the  subject-matter  of 
the  contract. 

Citation—  2  R.  S.,  408,  sees.  77,  78. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Oneida  Circuit  in  Oct.,  1836,  before  the 
Hon.  Hiram  Denio,  then  one  of  the  Circuit 
Judges. 

The  action  was  on  a  promissory  note  dated 
Feb.  2,  1838,  by  which  the  defendants  prom- 
ised to  pay  the  intestate  $150,  in  three  install- 
ments, with  interest  from  Dec.  22,  1^32.  The 
defense  was,  that  the  note  was  without  consid- 
eration. Dec.  22,  1832,  Lyman  and  Clark  Rich- 
ards of  the  one  part,  and  Jonas  Fay,  the  intes- 
tate, of  the  other  part,  entered  into  sealed  ar- 
ticles of  agreement,  by  which  L.  and  C.  Rich- 
ards agreed  to  pay  Fay  $150,  in  three  install- 
ments. with  interest,  and  to  give  satisfactory 
security  for  the  performance;  and  thereupon 
Fay  agreed  to  release  to  L.  and  C.  Richards  all 
his  interest  in  and  to  lot  No.  40.  in  the  north- 
west part  of  the  Oneida  Reservation,  being  a 
contract  from  John  Knowles  to  deliver  Fay 
the  original  certificate  for  the  lot.  [The  lot  had 
been  purchased  by  Knowles  from  the  State, 
and  he  had  received  a  certificate  of  the  pur- 
chase, entitling  him  to  a  conveyance  on  pay- 
ing the  balance  of  the  purchase  money.]  It  was 
unequivocally  understood  (the  contract  stated) 
that  C.  and  II  Richards  made  the  purchase 
subject  to  all  the  demands  the  State  had  against 
the  lot  for  the  purchase  money,  back  interests, 
taxes,  and  for  draining  the  swamp  Feb.  2, 
1888,  C.  Richards,  in  pursuance  of  the  con- 
tract, made  the  note  in  question,  with  Hay 


NOTE.— lmt>e<ithmcnt  of  the  c»n*blfratiim  erprMMtf 
in  a  urnlfii  inxtrument.  Boo  RuMrll  v.  Rogers,  15 
Wend.,  861,  note. 
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wood  as  his  surety.  The  defendants  offered  to 
627*]  prove  that  Dec.  11,  *1882,  eleven  days 
before  making  the  contract  to  purchase  from 
Fay,  the  lot  was  conveyed  by  the  Comptroller 
to  the  people  of  this  State,  the  same  having 
previously  been  sold  for  taxes  and  not  having 
been  redeemed.  The  defendants  further  offered 
to  prove,  that  Apr.  30,  1883,  the  lot  was  sold 
by  the  Survey  or- General  pursuant  to  law,  and 
a  certificate  of  sale  given  to  the  purchaser.  The 
circuit  judge  excluded  the  evidence  offered, 
the  defendants  excepted,  and  the  jury  found  a 
verdict  for  the  plaintiffs.  The  defendants 
moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendants.  • 
Mr.  C.  P.  Kirtland,  for  plaintiffs. 

By  the  Court  Bronson,  J.  The  note  was 
made  in  pursuance  of  the  covenant  to  give  se- 
curity. This  was  a  good  consideration,  and  the 
defendants  can  make  no  question  as  to  the 
consideration, without  going  back  to  the  sealed 
contract,  and  impeaching  the  consideration 
upon  which  that  was  founded.  This  they  could 
not  do  at  the  common  law, and  the  statute  only 
extends  to  two  cases:  first,  where  there  is  an 
"action  upon  a  sealed  instrument;"  and  sec- 
ond, "where  a  set-off  is  founded  upon  any 
sealed  instrument."  2  R.  8.,  406,  sec.  77.  This 
case  is  not  within  the  letter  of  the  statute;  it  is 
not  an  "action  upon  a  sealed  instrument."  It 
may,  however,  come  within  the  equity  of  the 
statute;  but  then  the  difficulty  is,  that  the  de- 
fendants have  not  pleaded  or  given  notice  of 
this  defense;  and  without  doing  so,  the  statute 
declares  that  the  defense  "shall  not  be  made." 
Sec.  78.  I  do  not  see  how  this  difficulty  can  be 
got  over. 

But  had  the  evidence  been  received,  it  would 
not  have  made  out  a  defense.  The  fact  that 
the  lot  had  been  sold  by  the  Surveyor-General 
after  the  making  of  the  contract  and  the  giv- 
ing of  the  note,  is  of  no  importance;  it  has  no 
tendency  to  prove  that  the  note  was  without 
consideration  at  the  time  it  was  made.  Then 
how  does  the  case  stand?  Knowles  had  pur- 
chased the  lot  and  taken  a  certificate  from  the 
State,  which  he  had  agreed  to  transfer  to  Fay. 
628*]  Fay  agreed  *to  release  all  his  interest 
in  Ihe  lot — specifying  what  that  interest  was — 
to  C.  and  L.  Richards;  and  for  such  release, 
they  agreed  to  pay  the  money  in  question. 
There  was  no  fraud;  not  even  an  offer  to  show 
that  either  or  both  of  the  parties  contracted 
under  a  misapprehension  in  relation  to  the  true 
state  of  the  title.  For  aught  that  appears,  C. 
and  L.  Richards  knew  at  the  time  that  the  land 
had  been  sold  for  taxes,  and  that  the  Comp- 
troller had  a  few  days  before  conveyed  to  the 
State.  They  may  have  been  willing  to  pay 
$150  for  the  original  certificate  of  sale  to 
Knowles,  in  the  hope  that  the  State  would  re- 
linquish its  title  under  the  tax  sale,  on  pay- 
ment of  the  arrearages  and  interest.  Favors  of 
this  kind  have  been  granted  by  the  State  to  the 
owners  of  land  sold  for  taxes.  I  do  not  see  how 
the  consideration  can  be  impeached  without 
showing  fraud  on  the  part  of  Fay,  or,  at  least, 
that  C.  and  L.  Richards  supposed  they  were 
purchasing  something  which  they  did  not  ac- 
quire. 

New  trial  denied. 

Cited  in-U  Hun,  207 ;  5  Duer,  82 ;  2  Bos.,  88. 
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ALLEN  v.  JAQUISH. 

Contract* —  When  a  Specialty  may  be  Rescinded 
by  a  Contract  not  under  Seal —  Unsealed  Agree- 
ment to  Relinquish  a  Lease — Contingent  Sur- 
render— Consideration  need  not  be  Specially 
Mentioned — Notice  to  Quit — WJtere  Unneces- 
sary. 

A  contract  not  under  seal,  rescinding'  a  specialty, 
where  such  contract  is  fully  executed  and  carried 
into  effect,  is  valid.  So  a  contract  under  seal  can- 
not be  set  up  in  bar  of  a  recovery,  on  an  implied 
promise  to  pay  for  work  done,  stipulated  for  in  the 
contract,  but  performed  at  a  time  and  in  a  manner 
different  from  ita  provisions,  accepted,  however,  by 
by  the  other  party ;  but  a  specialty  cannot  be  mod- 
ified by  a  parol  or  written  unsealed  executory  agree- 
ment. 

It  was  accordingly  held,  that  a  subsequent  un- 
sealed agreement,  to  relinquish,  upon  failure  to  per- 
form certain  stipulations,  a  lease  duly  executed 
under  fceal  for  a  term  of  years,  was  inoperative  as  a 
defeasance,  but  valid  as  a  contingent  surrender,  the 
latter  being  deemed  a  conveyance  in  prcesenti,  to 
take  effect  infuturn. 

It  is  not  indispensable  to  the  validity  of  a  con- 
tract, that  the  cause  moving'  to  the  act  should  be 
mentioned  as  the  consideration ;  it  is  enough  if 
from  the  whole  instrument  it  be  manifest  that  there 
is  a  consideration. 

Notice  to  quit  is  not  necessary,  where  the  terms, 
upon  which  a  lease  is  to  terminate  are  fixed  by  the 
agreement  of  the  parties. 

Citations— 14  Johns..  330;  7  Cow.,  48;  10  Wend., 
180,184;  11  Wend.,  28,  30 :  13  Wend.,  71,  75;  1  Phil. 
Ev.,  563,  7th  Lond.  ed.;  774,  8th  Lond.  ed.,  by  Amos 
&  Phillips ;  2  Barn.  &  C.,  179 : 8  East,  344, 346 : 6  Halst., 
327 :  3  Blackf .,  353.  357 ;  5  Stew.  &  P.,  91 :  4  Cow.,  564 : 
9  Pick.,  2fl8 ;  Shep.  Touch.,  396,  ch.22;  Gilb.  Eq.  Cas., 
235,  236 ;  Co.  Litt.,  337  b ;  338  a,  n.  1 :  2  Wils.,  26 :  2 
Bl.  Com.,  326 ;  Woodf .  Land.  &  Ten.,  6 ,  7,  185,  186, 
Lond.  ed.,  1804 ;  Perk.,  sees.  607,  624 ;  Cro.  Jac.,  91 ;  2 
Mod.,  79 ;  Bac.  Abr.  Leases,  K. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Delaware  Circuit  in  May,  1837,  before  the 
Hon.  James  Vanderpoel,  then  one  of  the  Cir- 
cuit Judges. 

*Aug.  25,  1834,  an  agreement  under  [*629 
seal  was  entered  into  by  the  plaintiff  and  John 
Jaquish,  Jr.,  whereby  the  plaintiff  bound  him- 
self to  furnish  a  mill  on  a  certain  stream  and 
as  much  timber  as  could  be  cut  and  sawed  into 
lumber  and  manufactured  into  shingles  by 
Jaquish  during  10  years  next  ensuing  the  date 
of  the  agreement,  from  certain  specified  lots; 
to  keep  the  mill  in  repair,  and  within  one  year 
to  make  a  good  road  from  the  mill  to  the  river 
Delaware — giving  by  the  agreement  immediate 
possession  to  Jaquish  of  the  mill,  mill  lot  and 
house,  and  authorizing  him  to  clear  as  much 
land  as  he  saw  fit.  Jaquish  on  his  part  agreed 
to  erect  two  shingle-machines  and  put  them  in 
operation  in  the  mill  by  June  1,  1835,  to  keep 
them  in  repair  or  supply  their  places,  and  to 
saw  as  much  lumber  and  manufacture  as  many 
shingles  as  could  be  .made  during  the  stipu- 
lated time;  for  which  privileges  he  agreed  to 
leave  at  the  mill  one  third  of  all  the  lumber 
and  shingles  which  should  be  manufactured. 
By  an  agreement  indorsed  on  the  above  instru- 
ment, the  plaintiff  authorized  Jaquish  to  have 
a  jack  made  at  the  expense  of  the  plaintiff.  In 
Oct.,  1835,  another  agreement  in  writing,  but 
not  under  seal,  was  signed  by  John  Jaquish, 
Jr.,  whereby,  after  reciting  the  former  agree- 
ment on  his  part  to  put  up  two  shingle  ma- 
chines in  the  mill  of  the  plaintiff,  he  stipulated 
as  follows:  "I  do  hereby  engage,  if  I  do  not 
put  up  the  said  shingle-machines  in  the  said 
mill  and  get  them  in  operation  by  the  first  day 
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of  June;  1836,  I  will  then  relinquish  the  con- 
tract and  give  up  everything  I  have  done,  and 
leave  all  things  on  the  premises,  provided  I 
shall  be  entitled  to  receive  two  thirds  of  all  the 
lumber  sawed  at  the  mill  until  the  said  first 
of  June,  1836."  The  shingle  machines  not 
being  erected  and  put  into  operation  by  June 
1,  1836,  the  plaintiff  caused  a  notice  to  quit  to 
be  served  on  John  Jaquish,  Jr.,  on  the  10th 
day  of  June.  A  similar  notice  having  two 
days  before  been  served  upon  Cornelius  Ja- 
quish and  John  W.  Jaquish,  who  were  made 
defendants  jointly  with  John  Jaquish,  Jr.,  in 
this  action. which  was  commenced  shortly  aft- 
erwards; the  declaration  being  returnable  at 
July  Term,  1836. 

The  plaintiff  having  rested,  the  defendant's 
counsel  asked  for  a  nonsuit  on  the  following 
63O*]  grounds:  1.  That  the  suit  was  *prema- 
turely  brought  under  the  notice  to  quit;  2.  That 
the  plaintiff  had  failed  to  show  performance  of 
the  stipulations  on  his  part  as  contained  in 
the  contract,  as  to  the  making  of  a  good  road, 
etc. ;  3.  That  there  was  no  proof  of  a  joint  pos- 
session of  the  premises  by  the  defendants  in 
the  action;  and  4.  That  the  second  agreement 
was  void,  being  without  consideration  and  not 
sealed.  The  judge  refused  to  nonsuit  the 
plaintiff.  The  defendants  then  offered  to  prove 
non-performance  of  sundry  stipulations  in  the 
contract  on  the  part  of  the  plaintiff;  which  evi- 
dence being  objected  to,  was  rejected  by  the 
judge.  The  evidence  of  a  joint  possession  of 
the  premises  by  the  defendants  resting  in  cir- 
cumstances, the  counsel  for  the  defendants 
asked  the  judge  to  require  the  plaintiff  to  elect 
against  which  of  the  defendants  he  would  pro- 
ceed, insisting  that  a  joint  possession  had  not 
been  shown,  or  to  nonsuit  the  plaintiff.  The 
judge  refused  to  do  either.  Whereupon  the 
cause  was  summed  up  and  the  iury  found  a 
verdict  for  the  plaintiff  against  all  the  defend- 
ants; who  now  moved  for  a  new  trial. 

Mr.  A.  J.  Parker,  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  [After  ruling 
against  the  defendants  the  minor  objections 
raised  in  the  case:  such  as  that  a  joint  posses- 
sion was  not  shown  in  the  defendants,  and  that 
{he  evidence  offered  of  non-performance  by 
the  plaintiff  of  the  stipulations  in  the  first  con- 
tract on  his  part  agreed  to  be  performed  ouirht 
not  to  have  been  rejected,  the  judge  proceeded 
as  follows]:  The  second  agreement  was,  I  think, 
valid.  One  objection  raised  on  the  argument 
was,  that  the  agreement  not  being  under  seal, 
it  should  have  expressed  a  consideration.  It 
was  evidently  intended  as  a  modification  of  the 
first  agreement  or  lease.  It  was  signed  by  the 
defendant,  John  Jaquiah,  Jr.,  the  original 
!«•--.•!•.  and  accepted  by  the  plaintiff  on  account 
of  the  delay  and  non-performance;  perhaps,  of 
both  parties.  John  JaquiHh,  Jr.,  deeming  him- 
self tin. -i  in  fault,  agreed,  on  account  of  bis 
O31*]  "non-performance,  mentioned  in  his 
second  agreement,  to  repair  the  omission  by  a 
given  day,  or  rrliinjuMi  1m  original  lra*«  !!• 
meant  the  last  contract  should  operate  as  a 
part  of  the  first;  and  the  motive  or  n.iisidera 
tiou  is  plainly  enough  rullcrtihli-  from  (lie  face 
of  the  new  contract.  He  was  to  have  a  share 
of  the  lumber  sawed  at  the  mill  in  the  mean- 
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time,  and  the  plaintiff  had  been  damaged  by 
the  breach.  Here  are  two  concurring  consid- 
erations, the  satisfaction  of  damage  to  the 
plaintiff,  and  a  clear  right  or  benefit  acquired 
by  John  Jaquish,  Jr.  It  was  not  necessary 
that  these  should  be  expressly  mentioned  as 
the  consideration.  It  is  enough  that  they  are 
obviously  so  in  fact,  from  the  recital  and  nat- 
ture  of  the  instrument. 

If  the  lease  became  void,  in  consequence  of 
not  fulfilling  the  second  agreement,  or,  if  the 
latter  operated  as  a  surrender,  the  case  was  not 
one  in  which  any  notice  to  quit  was  necessary. 
That  is  never  required  where  the  parties  have 
by  mutual  agreement  fixed  the  terms  on  which 
the  lease  is  to  terminate.  The  lessee  may  al- 
ways waive  the  right  to  require  notice;  and  for 
the  same  reason,  the  right  never  arises  where 
a  lease  for  years  expires  by  its  own  limitation, 
or  the  parties  have  otherwise  made  an  end  of 
it.  Conventio  mncit  legem.  If  a  party  has,  in 
any  form,  transferred  all  his  interest  to  another, 
he  is  bound  to  quit  the  possession.  If  he  do 
not,  an  ejectment  lies  against  him  immediately. 

The  important  question  is,  in  what  way  did 
the  second  writing  between  these  parties  oper- 
ate? Did  it  inure  as  a  mere  promise,  a  defeas 
ance,  or  modification  of  the  lease;  or  was  it  a 
surrender?  If  a  mere  promise,  ejectment  will 
not  lie  upon  it;  but  only  an  action  of  a*aump- 
rit.  To  warrant  the  present  action,  therefore, 
it  must  have  operated  to  extinguish  the  lease, 
or  pass  the  interest  of  the  lessee  to  the  plaintiff. 

There  is  no  doubt  that  the  parties  intended 
the  second  instrument  as  a  defeasance;  hut  I 
think  they  failed  in  the  attainment  of  that  ob- 
ject. The  instrument  is  not  under  seal;  and 
for  that  reason,  it  is  impossible,  without  a  de- 
parture from  a  long  line  of  direct  and  unbrok- 
en authority,  to  give  it  effect  as  a  modification 
or  defeasance  of  the  lease.  *which  was  [*<>JJ2 
sealed  by  both  parties.  The  cases  of  Lattimore 
v.  Uanen,  14  Johns.,  330,  and  Dearborn  v. 
Orom,  7  Cow.,  48,  are  relied  on  as  showing 
that  a  specialty  may  be  modified  by  a  simple 
contract  between  the  parties.  If  these  cases  he 
maintainable,  and  I  think  they  are,  it  must  be 
on  some  other  ground;  perhaps  that  of  a  con- 
tract for  rescission,  executed  and  fully  curried 
into  effect;  not  on  the  simple  idea  of  modifica- 
tion by  a  parol  contract  executory.  And  they 
were  so  regarded  in  the  subsequent  cases  of 
Suydam  v.  Jones,  10  Wend..  180,  184;  Bernard 
v.  Bailing,  11  Id.,  28.  80,  and  Delncroix  v. 
Bulkley,  18  Id.,  71,  75.  In  these,  we  have  \tr. 
J.  Sutherland,  Mr.  J.  Nelson  and  Ch.J. Savage, 
successively  disavowing  the  doctrine  that  par- 
ties can  modify  their  agreements  under  seal, by 
any  subsequent  agreement  without  seal.  And 
anyone  will  feel  clear,  on  tin  examination  of 
tin-  hooks,  that  the.se  learned  judges  could  have 
done  nothing  lens,  without  a  rash  disregard  of 
the  very  highest  and  best  evidence  which  we 
have  of  the  law.  They  adverted  to  the  authori- 
ties, at  the  pages  which  I  have  cited.  The  same 
authorities,  or  nearly  the  same,  will  be  found 
<  id  d  and  approved  in  the  following  books:  1 
Phil.  Ev..  563.7th  Lond.  ed.;  Id.,  774.  8th 
Lond.ed..bv  Amos  &  Phillipps;  Creigv.T>ilbot, 
2  Barn.  &  (-'.,  179.  In  Brnddifk  v.  Thotnjtuon, 
8  East.  344,  846.  it  is  said:  "All  the  court  were 
satisfied  that  the  defendant  could  not  plead  a 
collateral  agreement  by  parol,  to  invalidate  a 
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<;]aim  arising  upon  deed."  It  is  the  same 
whether  the  collateral  agreement  be  in  writing 
or  not;  for  "in  the  classification  of  contracts, 
an  agreement  in  writing  not  under  seal,  is  de- 
nominated a  parol  contract."  That  was  said 
in  fbrd  v.  Vampfield,  6  Halst.,  327,  which  may 
be  added  as  another  case  in  point  to  the  ques- 
tion now  before  us.  Sinard  v.  Patterson,  3 
Blackf . ,  353,  357,  is  also  in  point.  There  Black 
ford,  J..  said:  "There  is  no  principle  of  the 
common  law  better  settled,  than  that  an  agree- 
ment under  seal  can  only  be  dissolved  eo  liga- 
mine  quo  ligatur."  There  are  certainly  several 
dicta,  to  the  contrary;  some  emanating  from 
learned  judges  of  this  court,  which  led  Mr.  J. 
Nelson,  to  observe,  in  Btirnard  v.  Darling. that 
^$83*]  the  cases  seemed  to  *have  left  the  doc- 
trine in  a  little  obscurity  and  doubt.  That  is, 
indeed,  true;  nor  are  we  without  direct  author- 
ity against  it.  Deshazo  v.  Lewi*,  5  Stew.  & 
Port.,  91.  Most  of  the  cases,  however,  sup- 
posed to  bear  against  it,  go  no  further  than  to 
say,  that  where  the  agreement  under  seal  is  de- 
parted from  in  the  mode  or  time  of  its  perform- 
ance, and  yet  the  performance  is  accepted  as 
satisfactory,  although  an  action  of  covenant 
will  not  lie,  the  acts  of  the  parties  shall  be  con- 
sidered as  evincing  an  executed  agreement  to 
rescind  the  covenant.  The  person  sought  to 
be  charged  having  acceded  to  the  departure, 
and  equity,  conscience,  and  good  faith,  there- 
fore, demanding  that  he  should  make  compen- 
sation, the  law  raises  an  implied  promise  to 
pay.  Such  was  the  case  of  Jewell  v.  Schroeppel, 
4  Cow.,  564,  and  numerous  other  cases  which 
are  quite  familiar  to  the  profession.  See  Mun- 
roe  v.  Perkins,  9  Pick.,  298.  The  action  is 
purely  equitable,  being  the  same  in  principle 
as  that  for  money  had  and  received.  What 
effect  the  acceptance  of  an  imperfect  perform- 
ance as  a  substitute  for  a  literal  one,  would 
have  upon  an  action  for  a  breach  of  the  cove- 
nant itself,  has  not,  that  I  know,  been  ad- 
judged. In  Jewell  v.  Schroeppel,  it  appears  there 
had  been  a  recovery  in  a  cross-action  for  the 
breach.  But  why  should  not  an  actual  per- 
formance and  acceptance  of  the  substituted 
performance  operate  as  an  accord  and  satisfac- 
tion? The  inquiry,  however,  need  not  be  pur- 
sued. 

The  whole  doctrine  as  to  the  effect  of  the 
instrument  now  in  question,  by  way  of  modi- 
fying the  lease, indeed  of  defeasances  generally, 
will  be  found  in  Shep.  Touch.,  396,  ch.  22. 
The  very  learned  author  of  that  book  agrees, 
that  all  executory  contracts,  among  which  he 
includes  leases  for  years,  may  be  annulled  by 
a  defeasance,  which  he  says  may  be  and  usually 
is  executed  subsequent  to  the  instrument  which 
it  is  intended  to  defeat.  But  then  he  lays  down 
the  requisite,  without  qualification,  "that  the 
defeasance  he  made  eodem  modo,  as  the  thing  to 
be  defeated  is  created:  for  if  the  obligee  by 
word  only  discharge  the  obligor,  or  grant  not 
to  sue  him,  this  will  not  defeat  the  obligation; 
it  must  be  by  deed,  therefore,  as  the  former 
634*J  was."  By  adopting  the  author's  Re- 
marks, we  take  the  most  favorable  view  for 
the  plaintiff  in  the  case  at  bar;  for  the  author 
tells  us  in  the  same  chapter,  that  a  defeasance 
subsequent  is  confined  to  contracts  executory; 
whereas,  contracts  executed  can  be  touched 
only  by  a  defeasance  cotemporary  with  the 
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original  deed,  and  making  a  part  of  it.  It  is 
well  known  that  in  the  time  of  Mr.  J.  Dod- 
eridge,  to  whom  the  Touchstone  is  ascribed, 
leases  for  years  had  not  entirely  ceased  to  be 
considered  as  merely  executory  contracts,  de- 
feasible by  the  lessor  in  despite  of  the  lessee. 
Since  they  have  come  to  be  regarded  more  as 
contracts  executed,  and  carrying  an  interest  in 
possession,  it  may  be  well  doubted  whether  a 
defeasance  subsequent  may  be  predicated  of 
them.  In  Greig  v.  Talbot,  where  sealed  bonds 
of  submission  to  arbitrators  were  held  capable 
of  a  modification  by  a  sealed  contract  subse- 
quent, postponing  the  time  of  hearing,  Hol- 
royd,  /.,  said:  "The  distinction  is  between 
things  vested  and  things  executory,  as  in  a 
feoffment  of  lands.  There  the  estate  is  vested 
in  the  feoffee  and,  therefore,  the  condition  is 
void.  But  a  bond  is  executory,  and  may  be 
defeated  at  anytime  by  deed,  although  not  ex- 
ecuted at  the  same  time  with  the  bond.  Again; 
the  second  agreement  of  Jaquish  is  not  ex- 
pressed so  as  very  clearly  to  declare  that  the 
lease  should  be  void,  if  the  machines  were  not 
completed  by  the  time.  He  merely  agrees  thus: 
"If  I  do  not  put  up  the  said  shingle-machines, 
etc.,  by  the  1st  day  of  June,  1836,  I  will  then 
relinquish  the  contract  [lease],  and  give  up 
everything,"  etc.  Taking  the  whole  together, 
however,  if  it  had  a  seal,  I  agree  we  should 
regard  it  as  indicating  an  intent  that  a  failure 
should  operate  as  a  defeasance,  and  then  we 
might  possibly  give  it  effect  accordingly.  But 
the  want  of  a  seal  is  an  insurmountable  obsta- 
cle. When  the  time  came,  the  lessee  refused 
to  surrender  the  premises,  and  kept  possession. 
The  second  agreement  thus  failing  to  operate 
as  a  defeasance,  the  next  question  is,  whether 
it  could  operate  as  a  contingent  surrender,  it 
being  in  the  nature  of  a  re-demise.  There  is 
no  doubt  that  either  a  surrender  or  demise  may 
be  effected  by  a  simple  writing  not  sealed. 
Magennis  v.  MacCullogh,  Gilb.  Eq.  Cas.  235, 
236;  Co.  Litt.,  338  a,  n.  1.  *Farmer  [*635 
v.  Rogers,  2  Wils.,  26.  The  operative  words 
of  a  surrender  are,  '  'hath  surrendered,  granted 
and  yielded  up."  2  Bl.  Com.,  326;  Co.  Litt.. 
337  b;  Woodf.  L.  &  T.(  185,  Lond.  ed.,  1804. 
There  is  no  doubt,  however,  that  a  surrender 
may  be  effected  by  equivalent  words;  and  when 
complete,  it  is  as  it  were  a  re-demise.  Woodf. 
L.  &  T.,  ed.  before  cited,  186;  Perk.,  sec.  607. 
It  may  be  made  upon  condition;  that  is,  to  be- 
come void  upon  condition.  Perk.,  sec.  624. 
And  though  no  case  goes  so  far  as  to  say  that 
a  surrender  may  be  made  to  become  good  upon 
condition  precedent,  yet  there  seems  to  be  no 
objection  to  that  in  principle,  if  the  interest 
surrendered  be  not  a  freehold.  That  cannot, 
in  general,  be  granted  so  as  to  take  effect  in 
futuro;  but  a  term  for  years  can.  The  surren- 
der of  a  term  to  operate  in  futuro  is  equally 
free  of  the  objection.  Contracts  of  parties, 
whether  by  deed  or  otherwise,  shall  always 
take  effect  according  to  their  real  intent,  if  that 
be  possible,  consistently  with  the  rules  of  law. 
In  Whitlockv.  Norton,  Cro.  Jac.,  91,  Mary  Mil- 
ton, by  indenture  between  her  and  the  defend- 
ant, covenanted,  granted  and  agreed,  that  the 
defendant  should  and  might,  have,  hold  and 
enjoy,  from  and  after  the  death  of  E.  W.  the 
moiety  of  certain  lands,  for  60  years,  etc.  And 
it  was  held  that  these  were  apt  words  to  make 
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a  lease  for  years,  and  might  inure  as  a  lease  in 
.future.  Richards  •v.  Sdy,  2  Mod.,  79,  is  a  like 
case.  And  there,  Maynard,  Serg.,  conceded 
that  the  word  "covenant"  would  of  itself  make 
a  lease,  which  is  adopted  and  repeated  in 
Woodf.  L.  &  T.,  7th  Lond.  ed.,  1804.  The 
latter  author,  at  page  6,  says  it  is  a  general  rule, 
"that  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  one  shall  devest 
himself  of  the  possession,  and  the  other  come 
into  it,  for  such  a  determinate  time,  whether 
they  run  in  the  form  of  a  license,  covenant  or 
agreement,  are  of  themselves  sufficient;  and 
will,  in  construction  of  law,  amount  to  a  lease 
for  years,  as  effectually  as  if  the  most  proper 
-and  pertinent  words  had  beeu  made  use  of  for 
that  purpose."  Otherwise  of  the  most  apt 
words,  if  they  appear  to  be  only  preparatory 
to  a  future  lease  to  be  made.  Bac.  Abr.  Leases, 
•etc.,  K,  S.  P.  We  have  seen  that  Wood  fall, 
636*]  *in  another  place,  speaks  of  a  surren- 
der operating  as  of  the  nature  of  a  re  demise. 
Suppose  the  owner  of  land  promises  another 
in  writing,  for  good  consideration,  that  on  the 
other  paying  so  much,  he,  the  owner,  will  re 
linquish  and  give  up  the  land  to  the  promisee 
for  ten  years  at  such  a  rent.  Is  there  a  doubt, 
that  on  paying  the  money,  the  promisee  might 
-enter  or  bring  ejectment  as  a  lessee?  I  should 
think  not.  The  case  at  bar  is  quite  as  strong; 
for  the  lessee  agrees  that  if  he  fail  to  perform, 
he  will  relinquish  his  lease  and  give  up  every- 
thing. No  further  act  is  spoken  of.  The  mean- 
ing was  to  annul  and  render  the  lease  inopera- 
tive; and  although  it  could  not  inure  as  a  de- 
feasance or  as  a  demise,  yet  it  may,  I  think, 
inure  and  take  effect  as  a  surrender,  on  the 
•contingency  happening.  Test  the  case  by  the 
rule  in  Woodfall.  Can  any  one  doubt  that  the 
lessee  intended  to  devest  himself  of  the  posses- 
sion, and  let  the  lessor  take  it  for  the  whole  re- 
maining term  of  the  lea.se?  In  this  view  the 
verdict  at  the  circuit  is  sustainable,  and  a  new 
trial  must  be  denied. 

New  trial  denied. 
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Cited  in-3  N.  Y.,  210:  21  N.  Y.,  817 :  1  Sandf.,  585. 

Notice  to  milt.    Cited  in-61   N.  Y.,  543:  70  N.  Y., 
188  (36  Am.  Rep..  572):  6  Duer.  871. 
Also  cited  in-8  W.  Dig..  554. 


NORTH'S  ADMINISTRATORS 


PEPPER 

Covenant  for  Sate  and  Purchase  of  Farm—  No- 
tice by  Purchaser  of  Intent  to  Abandon  Con- 
tract —  Pleading  —  Tender  and  Readinett  to  Per- 
form, need  not  be  Averred. 

Where  there  to  a  covenant  for  the,*  aale  and  pur- 
chase of  a  furui.  the  conveyance  to  ho  made  and  the 
consideration  to  U-  paid  at  a  future  'lay,  If  pp-vlmm 
to  the  stipulated  day  tin-  MfObMOT  gtTH  DOttM  to 
the  vemlnr  that  he  ha*  innileiip  hlntnlml  tonh:iii'l«ii 
the  contract  and  not  accept  a  deed.  It  to  enough  to 


support  an  action  of  covenant  by  the  vendor  to  al- 
lege such  notice :  and  it  is  not  necessary  in  such 
case  to  aver  a  tender  of  a  deed  or  readiness  to  per- 
form. 

In  an  action  against  the  purchaser,  the  averment 
of  the  execution  of  a  deed,  notice  to  the  purchaser 
and  a  demand  of  performance  on  his  part  is  equiva- 
lent to  an  averment  of  tender  of  the  deed . 

It  seems,  that  in  such  cases  it  is  only  necessary  to 
aver  a  readiness  to  pert orm.and  that  a  tender  of  the 
deed  need  not  be  alleged. 

Nor  is  it  necessary  that  the  plaintiff  should  allege 
that  he  had  title  to  the  premises  agreed  to  be  con- 
veyed ;  if  such  defense  exists  it  must  be  shown  by 
plea. 

Citations— 2  Chit.,  142  :  Doug.,  684:  1  T.  R.,683:  5 
Cow.,  506 ;  1  East,  203 :  2  Bos.  &  P..  448 ;  1  Saund.,  320 
c;  2  Saund.,  352  z ;  5  Johns..  179 :  1"  Wend..  37tJ. 

DEMURRER  *to  declaration.  The  [*637 
plaintiffs  in  the  first  count  of  the  declara- 
tion set  forth  an  agreement  under  seal  between 
the  intestate,  Robert  North,  and  the  defendant, 
Elijah  Pepper,  bearing  date  Dec.  15,  1837, 
whereby  the  intestate  agreed  to  sell  and  con- 
vey to  the  defendant  a  farm  for  the  sum  of 
$3,200,  and  that  May  1  then  next,  he  would 
execute  to  the  defendant  a  proper  conveyance 
of  the  farm  in  fee,  containing  a  genera!  war- 
ranty and  the  usual  full  covenants  ;  and  the 
defendant  agreed  May  1,  on  the  execution  of 
the  conveyance,  to  pay  the  above  sum.  For 
the  faithful  performance  of  which  agreements, 
the  parties  bound  themselves  each  to  the  other, 
in  the  sura  of  $500.  which  were  declared  liqui- 
dated damages.  The  plaintiffs  aver  that  Jan. 
6,  1838,  the  defendant  trave  notice  in  writing 
to  the  intestate,  that  he  had  made  up  his  mind 
not  to  take  his  farm,  and  that  the  defendant 
had  ever  since  wholly  failed  to  perform  the 
agreement  on  his  part,  and  had  not  paid  the 
liquidated  damages.  In  the  second  count,  after 
setting  forth  the  agreement,  the  plaintiffs  aver 
that  the  intestate  in  his  lifetime  executed  a  con- 
veyance in  fee  of  the  farm  to  the  defendant, 
containing  the  covenants  as  specified  in  the 
agreement ;  and  the  intestate  in  his  lifetime, 
and  the  plaintiffs,  his  administrators,  since  his 
death,  had  the  deed  ready  to  be  delivered  to 
the  defendant  May  1,  1838,  and  ever  since,  oo 
receiving  from  the  defendant  the  contract  price; 
and  that  the  intestate  in  his  lifetime,  and  the 
plaintiffs,  administrators  as  aforesaid,  since  his 
death  have,  at  all  times,  been  ready  and  willing 
to  perform  and  fulfill  all  things  in  the  agree- 
ment contained,  on  the  part  of  the  intestate  to 
be  performed  and  fulfilled,  and  to  execute  and 
procure  to  be  executed  such  conveyance,  May 
1,  1838,  and  since,  on  receiving  the  contract 
price  ;  and  although  the  defendant  had  notice 
of  the  premises  and  was  requested  by  the  intes- 
tate in  his  lifetime,  and  by  the  plaintiffs,  ad- 
ministrators as  aforesaid,  since  his  dentil,  to 
pay  the  said  sum  of  $3, '200  u|xm  the  execution 
of  such  conveyance,  yet  the  defendant  had  not 
paid  the  said  sum  of  $3.200.  nor  the  sum  of 
$500.  The  plaintiffs  then  allege  the  granting 
of  letters  of  "administration  to  them,  [*6tt8 
Apr.  30,  1838,  and  conclude  in  the  usual  form. 
To  this  declaration  the  defendant  interposed  a 
.urniTal  demurrer  and  assigned  as  special  CHUM'S 
the  following  :  1.  That  it  in  not  alleged  in  the 
first  or  second  count  that  the  intestate  or  his 
heirs,  etc..  were  the  owners  of  the  premises  10 
be  conveyed,  and  had  good  right  to  convoy;  2. 
That  it  is  not  alleged  in  the  first  count  that  the 
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intestate  or  his  heirs,  etc.,  have  at  any  time 
been  ready  aud  willing  to  perform  the  agree- 
ment ;  8.  That  the  second  count  is  incongru- 
ous, in  stating  that  the  intestate  had  the  deed 
ready  to  be  delivered  May  1,  and  that  letters 
of  administration  were  granted  to  the  plaintiffs 
Apr.  30  preceding  ;  and  4.  That  the  plaintiffs 
show  to  authority  in  themselves  to  deliver  the 
deed  after  the  death  of  the  intestate,  nor  allege 
any  matter  showing  why  the  title  to  the  prem- 
ises, the  subject-matter  of  the  agreement,  on 
the  death  of  the  intestate  did  not  descend  to  his 
heirs  at  law. 

Mr.  H.  Swift,  for  defendant. 

Mr.  H.  M.  Romeyn,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  In  the  first 
count  there  is  no  averment  of  a  tender  of  the 
deed. or  readiness  to  deliver  it;  but  it  is  averred 
that  before  May  l.to  wit:  Jan.  6  preceding, the 
defendant  by  writing  gave  notice  to  the  plaintiff 
that  he  had  determined  not  to  take  his  farm, 
had  abandoned  the  agreement  and  refused  to 
perform,  etc.  Upon  well  settled  rules  of  plead- 
ing, this  dispensed  with  an  offer  or  readiness 
to  perform  on  the  part  of  the  plaintiff,  as  it 
showed  that  such  step  would  have  been  but  an 
idle  ceremony.  2  Chit.,  142;  Doug.,  684;  1 
T.  R.,  688  ;  5  Cow.,  506.  Conceding  that  the 
defendant  might  recall  this  discharge  of  per- 
formance before  the  time  for  the  execution  of 
the  deed,  he  must  set  it  up  by  way  of  plea  ;  or 
on  a  denial  of  the  alleged  rescindment,  he 
might,  I  think,  give  it  in  evidence  at  the  trial, 
and  thus  disprove  the  discharge  in  legal  effect. 
But  unless  he  avails  himself  of  the  locus  peni- 
639*]  tentice  *in  some  way,  it  is  clear  that 
proof  of  the  averment  in  the  declaration  would 
dispense  with  performance  on  the  part  of  the 
plaintiff. 

The  second  count  avers  the  execution  of  a 
deed  agreeably  to  the  terms  of  the  covenant, 
ready  to  be  delivered  to  the  defendant  at  the 
stipulated  time  ;  also  that  notice  was  given  to 
him,  demand  of  the  money  and  refusal.  This 
is  abundantly  sufficient,  as  it  is  substantially 
an  averment  of  a  tender, and  refusal  to  perform. 
The  better  opinion  seems  to  be.that  it  is  enough 
to  aver  a  readiness  to  perform,  as  under  it  an 
actual  tender  would  be  required  in  proof,  if 
essential  to  maintain  the  action.  Rawaon  v. 
Johnson,l  East,  203;  2  Bos.  &  P.,  448;  1  Saund. 
820  c;  2  Id.,  352  z;  2  Chit., 142;  5  Johns.,  179. 

It  is  said  the  plaintiff,  in  cases  like  this, 
should  aver  title  in  himself  at  the  time  of  con- 
veyance. This  has  been  done  here,  if  the  cove- 
nant on  the  part  of  the  intestate  implies  so 
much.  Besides,  the  defendant  may  raise  the 
question  by  putting  in  the  proper  plea.  17 
Wend.,  376. 

It  is  further  urged,  that  the  readiness  to  de- 
liver the  deed  by  the  plaintiffs,  who  are  ad- 
ministrators, as  set  forth  in  the  second  count, 
shows  no  authority  on  their  part  to  deliver  it. 
This  averment,  as  it  respects  the  plaintiffs, may 
be  rejected  as  surplusage,  as  the  count  is  com- 
plete without  it;  the  testator  having  done  every- 
thing necessary  to  give  the  right  of  action. 

Judgment  for  plaintiff. 

Cited  in— 6  Barb.,  151 :  17  Barb..  266  ;  25  Barb.,  537  ; 
27  Barb.,  77;  10  Abb.  N.  S.,  495;  105  Mass.,  284:  27  Ind., 
167 :  45  Ind.,  202 ;  51  Ind.,  436. 
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Statute  of  Limitation* — Special  Agreement — New 
Promise  or  Acknowledgment. 

An  agreement  in  writing:  entered  into  in  1822,  to 
pay  a  sum  certain  with  interest  from  July  1, 1816, 
after  deducting  therefrom  all  equitable  set-offs;  the 
parties  stipulutinK  at  the  same  time,  when  it  should 
be  convenient  to  make  a  final  settlement,  that  the 
agreement  then  entered  into  might  be  taken  up  by 
giving  a  judgment  at  the  option  of  the  debtor,  will 
not  support  an  action  either  upon  the  original  in- 
debtedness or  upon  the  new  obligation,  where  the 
creditor  does  not  commence  his  suit  until  after  the 
lapse  of  six  years  and  a  plea  of  the  Statute  of  Limit- 
ations is  interposed. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
J.  Livingston  Circuit  in  Mar.,  1836,  before 
the  Hon.  Addison  Gardner,  then  one  of  the 
Circuit  Judges. 

The  defendant  pleaded  non  asmmpsit  and 
the  Statute  of  Limitations.  The  plaintiff  gave 
in  evidence  a  paper  signed  by  the  defendant  aa 
follows:  "August  6,  1822.  This  day  settled 
with  John  Van  Fossen,  one  of  the  executors  of 
Wm.  Howes,  deceased,  and  found  due  the  es- 
tate of  said  Howes,  as  appears  from  the  books 
and  papers  in  the  hands  of  said  executor, 
$340.35  and  interest  from  July  1,  1816,  which 
I  agree  to  pay  said  Van  Fossen,  after  deduct- 
ing therefrom  the  amount  of  such  equitable  ac- 
counts or  offsets  as  I  may  have  against  said 
deceased."  On  the  back  of  this  paper  was  an 
indorsement  signed  by  both  parties  as  follows: 
"  It  is  hereby  agreed,  that  whenever  it  is  con- 
venient to  make  a  final  settlement  of  the  ac- 
count for  which  the  within  note  was  condi- 
tionally given,  that  the  said  note  may  be  taken 
up  by  giving  a  judgment  at  the  discretion  of 
the  signer  "  Dec.  28  and  29,  1835,  the  plaint- 
iff presented  these  papers,  together  with  vari- 
ous papers  said  to  be  the  basis  of  the  account 
on  the  part  of  the  estate,  to  the  defendant,  and 
demanded  of  him  a  fulfillment  of  the  contract. 
The  defendant  produced  no  account  as  a  set- 
off;  but  said  bis  papers  were  scattered  and 
gone,  and  he  owed  the  plaintiff  nothing.  The 
plaintiff  commenced  this  suit  in  January  Term, 
1836,  and  on  the  argument  of  the  case  insisted 
that  the  two  instruments  must  be  construed 
together  as  making  one  contract — that  the  li- 
ability of  the  defendant  was  contingent,  and 
*that  no  right  of  action  accrued  until  [*641 
the  demand  of  a  final  settlement.  Verdict  for 
the  plaintiff  for  $811. 38, the  amount  mentioned 
in  the  contract,  with  interest  from  1816,  sub- 
ject to  the  opinion  of  the  court  on  a  case,  with 
leave  to  either  party  to  turn  the  same  into  a 
special  verdict  or  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Messrs.  O.  Hastings  and  M.T.Reynolds, 
for  defendant. 

By  the  Court,  Bronson,,/.  The  plaintiff  is 
right  in  saying  that  both  of  these  instruments 
must  be  construed  together  as  making  one 


K  OTK.— Contracts. 

1.  Construction  of  two  or  more  instrument*  to- 
gether. See  Smith  v.  Talcott,  ante,  p.  202,  note ;  Jack- 
son v.  Dunsbagb,  1  Johns.  Cas.,  91,  note. 

2.  Statute  of  Limitations— New  promise— Acknou-l- 
edyment.    For  a  full  discussion,  see  Deyo  v.  Jones, 
Wend.,  491,  notes  cited. 
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contract  or  stipulation;  but  he  is  wrong  in  con- 
tending that  the  right  of  action  did  not  accrue 
until  the  demand  of  a  final  settlement.  The 
good  sense  of  the  transaction  seems  to  be  this: 
Howes,  the  testator,  and  the  defendant  had 
had  dealings  with  each  other,  on  which  a  bal- 
ance was  supposed  to  be  due  to  the  testator. 
These  dealings  had  probably  terminated  as  far 
back  as  1816,  for  the  defendant  agreed  to  pay 
interest  from  that  time.  In  1822,  the  Statute 
of  Limitations  had  nearly  or  quite  run,  and 
the  executor  wanted  such  a  promise  or  ac 
knowledgment  as  would  save  the  claim  from 
the  operation  of  the  statute.  For  some  reason, 
the  parties  only  examine  one  side  of  the  ac- 
count; probably  the  defendant  was  not  pre- 
pared at  that  time  to  exhibit  his  demands. 
The  parties  sit  down  and  find  that  the  testa- 
tor's side  of  the  account  amounted  to  $340.35, 
and  that  sum,  after  deducting  his  set-off,  the 
defendant  agreed  to  pay.  It  was  added,  that 
whenever  it  should  be  convenient  to  make  a 
final  settlement  of  the  account,  the  defendant 
might  take  up  the  note  on  giving  a  judgment. 
Nothing  further  is  done  until  after  the  Statute 
of  Limitations  had  more  than  twice  run  upon 
the  new  promise,  and  then  the  plaintiff  de- 
mands a  final  settlement,  and  brings  this  ac- 
tion. It  cannot,  I  think,  be  maintained  with- 
out proving  a  new  promise  or  acknowledg- 
ment within  the  last  six  years  before  suit 
brought. 

O42*]  *The  original  cause  of  action  was 
neither  extinguished  nor  suspended  by  the  ar- 
rangement in  1822.  The  plaintiff  might  have 
sued  the  next  day,  and  used  the  new  promise 
or  acknowledgment,  both  as  an  evidence  of  the 
extent  of  his  demand  and  as  an  answer  to  the 
statute.*had  it  been  pleaded.  The  defendant 
might  have  produced  his  set-off  and  had  it  al- 
lowed; but  he  would  nave  had  no  other  answer 
to  the  action.  It  is  impossible  to  maintain  that 
the  right  to  sue  upon  the  original  cause  of  ac- 
tion was  suspended  for  a  moment  by  the  par- 
tial adjustment  in  1822. 

The  plaintiff  seeks  to  avoid  this  difficulty  by 
counting  on  the  new  promise  as  a  new  and  in- 
dependent contract.  It  is  not  entirely  clear 
that  a  good  count  can  be  framed  on  that  in- 
strument. It  is  rather  an  acknowledgment  of 
liability  upon  a  prior  contract,  than  a  distinct 
i:i<lr|>rii. lent  undertaking.  But  waiving  this 
consideration,  the  plaintiff  has,  in  declaring, 
put  a  wrong  construction  on  the  contract.  He 
treats  it,  ia  effect,  as  an  undertaking  on  the 
part  of  the  defendant  to  make  a  final  settlement 
when  required  to  do  so  by  the  plaintiff.  Now, 
I  think,  there  was  no  promise  to  make  a  final 
settlement  at  any  time.  The  promise  was,  to 
pay  the  specified  sum,  or  so  much  as  should 
remain  after  allowing  the  set-off.  The  defend- 
ant reserved  the  right  to  bring  in  his  claims, 
and  he  also  reserved  the  privilege  of  substitut 
ing  a  judgment  for  the  note  (as  it  watt  called) 
whenever,  or  if  a  final  settlement  should  be 
made. 

But  suppose  there  was  a  promise  to  settle,  it 
wax  not  an  undertaking  to  do  HO  when  required 
hy  tin-  plaintiff.  The  language  is.  "  whenever 
it  is  convenient  to  muke  a  final  settlemt  nt." 
The  legal  effect  of  such  a  stipulation  is,  I  think. 
that  the  act  shall  be  done  within  a  reasonable 
time.  It  cannot  mean  that  the  tiling  shall  be 
WKND.  21 


done  on  the  demand  of  the  party,  for  then  he 
might  demand  immediately,  and  before  a  prop- 
er time  had  elapsed.  "  Convenient,"  as  here 
used,  must  mean  such  a  time  for  doing  the  act 
as,,  under  all  the  circumstances  of  the  case, 
should  be  reasonable. 

If  the  plaintiff  had  counted  upon  a  promise 
to  settle  within  a  reasonable  time,  or  if  such 
was  the  legal  effect  of  the  undertaking,  the 
statute  bad  twice  run  after  that  reasonable 
•time  had  elapsed,  before  this  action  [*643 
was  brought.  Until  something  appears  to  the 
contrary,  we  cannot  say  that  more  than  a 
month  or  two  was  necessary  for  adjusting  a 
small  amount  like  this,  and  more  than  13  years 
i  had  elapsed  before  suit  brought. 

The  plaintiff's  case  rests,  I  think,  on  the 
;  common  counts.     He  is  thrown  back  upon  the 
i  original  cause  of  action,  which  seems  to  have 
i  accrued  about  23  years  ago.     He  has  an  ac- 
|  kuowledgment  or  new   promise  in  1822,  but 
the  statute  has  run  upon  that,  and  the  action 
cannot  be  maintained. 
Judgment  for  defendant. 
Cited  in— 67  N.  Y.,  65 ;  25  Barb.,  177 ;  17  Mich.,  2X0. 


BANK  OF  UTICA  v.  BENDER. 

Accommodation  Paper  —  Notice  of  Protest  — 
Where  to  be  Sent — Only  Reasonable  Diligence 
Required —  Wfan  a  Question  of  Law. 

Notice  of  non-payment  sent  per  mall  to  the  place 
designated  by  the  drawer  of  an  accommodation  bill 
of  exchange,  for  whose  benefit  the  bill  was  dis- 
counted, as  the  residence  of  the  indorser,  is  suffi- 
cient to  charge  the  indorser,  although  he  in  fact  re- 
side in  another  town,  and  receives  nis  papers  at  a 
postoffice  in  still  another  town. 

All  that  can  be  required  of  the  holder  of  paper  in 
such  case  is,  reasonable  diligence  in  making  inquiry 
as  to  the  residence  of  the  indorser;  and  the  holder 
in  this  case  having  received  information  from  an 
individual  in  whom  the  indorser  reposed  so  much 
confidence  as  to  become  his  surety  for  the  payment 
of  a  debt,  it  was  held,  that  he  had  done  all  that  could 
be  demanded  of  him. 

What  is  reasonable  diligence  in  cases  of  this  kind, 
where  there  is  no  dispute  as  to  the  facts  of  the  case, 
1s  a  question  of  law.  ^ 

Citations  -  11  Johns.,  187:  Bayl.  Bills.  142,  144:  15 
Wend..  884:  18  Wend..  466;  5  Wend..  587. 

THIS  was  an   action  of  assumprit,  tried  at 
the  Oneida  Circuit,  in  Oct.,  1838,  before 
the  Hon.  Philo  Qridley.   one  of  the  Circuit 
Judges. 

The  action  was  against  the  defendant  as  in- 
dorser of  a  bill  of  exchange  for  $1.000.  dated 
at  Chittenango.  FeT>.  27, 1888,  drawn  by  Henry 
H.  Cobb,  on  Sanford   Cobb  of  Albany,  and 
payable  to  the  order  of  the  defendant,  at  the 
:  Commercial  Bank  of  Albany,  four  months  aft- 
;  er  date.     The  defendant  was  an  accoramoda: 
tion  indorser,  and  the  draft  was  discounted  by 
the  plaintiffs  for  the  benefit  of  the  drawer. 
Under  the  defendant's  name,  as  indorser,  waa 
j  'written  Chittenango,  and  notice  of  [*O44 
;  demand   and  non-payment  of  the  draft   was 
i  sent  by  mail,  directed  to  the  defendant,  at  that 


NOTE.-  fffootialtte   txijxr  —  ffittire   of  dishonor— 

i  IVheretn  heoent—  Due  tlUiQtitet.    For  a  full  diactifr- 

1  Hi  on.  mi'  I  luii  k  of  Geneva  v.  Howlett,  4  Wend..  ;o. 

iftr  ;  Smixlc-a  v.  llank  of  I'tioa,  20  Johns.,  372,  mtte, 

<in<t  other  n»tr*  cited;  Ireland  v.  Kip,  11  Johns.,  230. 

,t..t.  -.,r.  -. 
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place.  The  defendant  resided  at  the  time,  and 
had  for  20  years  before,  in  the  town  of  Man- 
Hus,  and  he  received  his  letters  and  papers  at 
the  Hartsvillepostoffice,  which  is  in  that  town. 
Hart&ville  is  three  miles  west  of  Chittenango, 
and  the  defendant  lives  a  mile  and  a  half  south 
from  Hartsville,  and  three  miles  from  Cbitte- 
nango.  Cobb,  the  drawer,  had,  before  his  fail- 
ure, done  a  good  deal  of  business  with  the 
plaintiffs.  The  usual  custom  at  the  bank  was, 
to  inquire  of  the  person  presenting  paper  for 
discount,  the  residence  of  the  indorser,  and  to 
note  it  down  in  pencil,  under  his  name,  and 
this  custom  was  well  understood  by  Cobb,  the 
drawer.  The  word  "Chittenango,"  under  the 
defendant's  name  on  this  draft,  was  in  the 
handwriting  of  Cobb,  the  drawer.  The  plaint- 
iffs did  not  know  the  defendant,  nor  where  he 
lived;  no  inquiry  as  to  his  residence  was  made 
at  the  time  the  draft  was  protested,  because 
Chittenango  had  been  written  by  the  drawer 
under  the  defendant's  name.  The  judge  held 
the  evidence  sufficient  to  charge  the  defendant 
as  indorser,  and  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs.  Exception,  and  ver- 
dict for  plaintiffs. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  W.  C.  Noyes,  for  plaintiffs. 

By  tfie  Court,  Bronson,  J.  When  the  facts 
are  all  ascertained, what  is  reasonable  diligence 
is  a  question  of  law?  "  This  results,"  said 
Spencer,  J.,  in  Bryden  v.  Bryden,  11  Johns., 
187,  "  from  the  necessity  of  having  some  fixed 
legal  standard,  by  which  men  may  not  only 
know  the  law,  but  be  protected  by  it."  Bayl. 
Bills,  142,  144,  and  notes.  The  judge  was  not 
requested  to  submit  the  question  of  due  dili- 
gence to  the  jury  ;  but  had  it  been  otherwise, 
he  was  right  in  treating  it  as  a  question  of  law, 
there  being  no  dispute  about  the  facts. 

Was  there  reasonable  diligence  in  endeavor- 
ing to  ascertain  the  place  to  which  the  notice 
C45*]  should  be  directed?  Not  *knowing 
where  the  defendant  lived,  the  plaintiffs  in- 
quired of  the  drawer, for  whose  accommodation 
the  bill  was  discounted,  and  relying  upon  the 
information  given  by  him, they  sent  the  notice 
to  Chittenango,  when  it  should  have  been  sent 
to  Manlius  or  Hartsville.  This  is  not  like  the 
case  of  the  Bk.\.  Stall,  15  Wend.,  364,  affirmed 
in  error,  18  Id.,  466;  for  there  the  person  who 
took  the  note  to  the  bank,  and  gave  the  infor- 
mation on  which  the  notice  was  misdirected, 
was  the  agent  of  the  indorsers.and  they  had  no 
right  to  complain  that  credit  had  been  given 
to  what  was,  in  effect,  their  own  representa- 
tion. 

But  I  am  unable  to  distinguish  this  from  the 
case  of  the  Bk.  v.  Davidson,  5  Wend.,  587.  That 
was  an  action  against  the  indorser  of  a  note 
which  had  been  discounted  for  the  accommo- 
dation of  the  maker,  and  the  notice  of  protest 
was  sent  to  Bainbridge,  when  it  should  have 
been  sent  to  Masonville,  where  the  indorser 
lived.  The  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the 
plaintiffs  acted,  was  the  agent  of  the  maker, 
and  it  was  held  that  there  had  been  due  dili- 
gence, and  judgment  was  rendered  for  the 
plaintiffs.  Sutherland,  J.,  mentions  the  fact 
that  the  note  was  dated  at  Bainbridge,  where 
the  notice  was  sent,  and  that  the  indorser  had 
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but  recently  removed  from  that  place;  but  the 
case  was  put  mainly  on  the  ground,  that  the 
plaintiffs  had  a  right  to  rely  on  the  informa- 

I  tion  given  by  the  agent  of  the  maker  when  the 
note  was  discounted.  In  the  case  at  bar, notice 
was  directed  to  the  place  where  the  bill  pur- 
ports to  have  been  drawn;  and  the  only  differ  - 

I  erence  between  this  and  the  case  of  the  Bk.  v. 

!  Davidson,  consists  in  the  single  fact,  that  the 

|  indorser  of  this  bill  had  never  lived  at  Chit- 
tenango. That  does  not,  I  think. furnish  suffl- 

!  cient  ground  for  a  solid  distinction  between  the 
two  cases. 

How  does  the  question  stand  upon  principle? 
It  is  not  absolutely  necessary  that  notice  should 
be  brought  home  to  the  indorser.nor  even  that 
it  should  be  directed  to  the  place  of  his  resi- 
dence. It  is  enough  that  the  holder  of  a  bill 
make  diligent  inquiry  for  the  indorser, and  acts 
upon  the  best  information  he  is  able  to  procure. 
If  after  doing  *so,  the  notice  fail  to  [*(546 
reach  the  indorser.the  misfortune  falls  on  him, 
not  on  the  holder.  There  must  be  ordinary  or 
reasonable  diligence — such  as  men  of  business 
usually  exercise  when  their  interest  depends 
upon  obtaining  correct  information. The  holder 
must  act  in  good  faith,  and  not  give  credit  to 
doubtful  intelligence  when  better  could  have 
been  obtained. 

Now, what  was  done  in  this  case?  The  plaint 
iffs  inquired  of  Cobb,  the  drawer  of  the  bill 
who  would, of  course,  be  likely  to  know  when 
his  accommodation  indorser  lived.  They  saw 
that  the  defendant,  by  lending  his  name,  hac 
evinced  his  confidence  in  the  integrity  of  the 
drawer;  and  so  far  as  appears, nothing  had  then 
occurred  which  should  have  led  the  plaintiffs 
or  any  prudent  man,  to  distrust  the  Accuracy 
of  Cobb's  statements  concerning  any  matter  01 
fact  within  his  knowledge.  He  professed  tc 
be  able  to  give  the  desiredinformation.and  his 
answer  was  unequivocal.  If  Cobb  was  worthy 
of  being  believed, there  was  no  reason  for  doubt 
that  the  indorser  resided  at  Chittenango.  The 
plaintiffs  confided  in  this  information, and  acted 
upon  it. 

But  it  is  said  that  Cobb  had  an  interest  in 
giving  false  information  for  the  purpose  of  pro- 
tecting his  accommodation  indorser  and,  con- 
sequently, that  the  plaintiffs  should  not  have 
trusted  to  his  statement.  He  certainly  had  no 
legal  interest  in  the  question.  If  the  bill  was 
not  accepted  and  paid  by  the  drawee,  Cobb, 
as  the  drawer,  was  bound  to  pay  and  take  it  up 
from  the  holder ;  and  if  the  indorser  was 
charged,  Cobb  was  bound  to  see  him  indemni- 
fied. In  a  legal  point  of  view,  it  was  wholly 
a  matter  of  indifference  to  him  whether  notice 
of  the  dishonor  of  the  bill  should  be  brought 
home  to  the  indorser  or  not.  Before  anything 
can  be  made  out  of  the  objection,  we  must  say 
that  the  plaintiffs  were  bound  to  suspect  that 
Cobb,  when  he  presented  the  bill,  intended  to 
commit  a  fraud  ;  that  he  was  obtaining  a  dis- 
count upon  a  draft  which  he  knew  would  not 
be  paid,  either  by  the  drawee  or  by  himself  ; 
that  the  money  was  to  be  lost  to  some  one,and 
that  he  preferred  the  loss  should  fall  on  the 
holder  rather  than  the  indorser  ;  and  conse- 
quently, that  he  would  give  false  information 
concerning  th£  proper  place  for  directing  no- 
tice. Itisquite  evident *that  the  plaint-  [*647 
iffs  entertained  no  such  suspicion  ;  for  if  they 
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had,  they  would  neither  have  confided  in  the 
statements  of  Cobb.nor  would  they  have  loaned 
him  the  money.  I  think  they  were  not  bound 
to  believe  that  a  fraud  was  intended.  There 
was  nothing  in  the  circumstances  of  the  case 
calculated  to  induce  such  a  belief  in  the  mind 
of  any  man  of  ordinary  prudence  and  foresight. 
This  was  an  every  day  business  transaction, 
where  men  must  of  necessity  repose  a  reason- 
able degree  of  confidence  in  each  other.and  no 
onecan~be  chargeable  with  a  want  of  diligence 
for  trusting  to  information  which  would  usually 
be  deemed  satisfactory  among  business  men. 
If  there  was  any  ground  whatever  for  suspect- 
ing fraud  on  the  part  of  Cobb,  it  was,  to  say 
the  least,  very  slight,  and  was  fully  counter- 
balanced by  the  fact,  that  the  defendant  had 
testified  his  confidence  in  Cobb  by  lending  his 
name  as  indorser.  The  plaintiffs  have, I  think, 
lost  nothing  by  trusting  to  information  derived 
from  the  drawer  of  the  bill,  instead  of  seeking 
it  from  some  other  individual. 

The  case  then  comes  to  this.  The  plaintiffs 
applied  for  information  to  a  man  worthy  of  be- 
lief, and  who  was  likely  to  know  where  the 
indorser  lived.  They  received  such  an  answer 
as  left  no  reasonable  ground  for  doubt  that 
Chittenango  was  the  place  to  which  the  notice 
should  be  sent.  I  think  they  were  not  bound 
to  push  the  inquiry  further.  Men  of  business 
usually  act  upon  such  information.  They  buy 
and  sell,  and  do  other  things  affecting  their  in- 
terest, upon  the  credit  which  they  give  to  the 
declarations  of  a  single  individual  concerning 
a  particular  fact  of  this  kind  within  his  knowf 
edge.  This  is  matter  of  common  experience. 
Ordinary  diligence  in  a  case  like  this  can  mean 
no  more  than  that  the  inquiry  shall  be  pursued 
until  it  is  satisfactorily  answered.  This  is  the 
only  practical  rule.  If  the  holder  of  a  bill  is 
required  to  go  further,  it  is  impossible  to  say 
where  he  can  safely  stop.  Would  it  be  enough 
to  inquire  of  two,  three  or  four  individuals,  or 
must  he  seek  intelligence  from  every  man  in 
the  place  likely  to  know  anything  about  the 
matter?  It  would  be  difficult.if  not  impossible, 
to  answer  this  question. 

New  trial  denied. 

\- it  ire  of  nnn-ixit/ment— Diligence  required  in  u*- 
certalniny  residence.  Cited  ln-2  Hill,  «« ;  16  N.  Y.. 
840;  20  N.  Y.,  410;  51  N.  Y.,  98.  14* :  7  Hun.  812;  2 
Hatidf..  176;  30  N.  J.  L.,  219 ;  18  Am.  Hep..  226  (63  Me.. 
:;i.i. 

Due  dUiaence—  When  a  question  of  laic.  Cited  in— 
I'll  ill.  521 ;  5  Barb..  401 :  7  Letr.  Ob*..  248 :  2  How.  U. 
8.,  Ml :  48  Am.  Dec.,  123  (12  Mo.,  130);  SO  Am.  Deo., 
422  (5  Glim  . 

Notice- n'hen  ditpented  with.  Cited  ln-7  N.  Y., 
-Tl ;  33  Cal..  181. 

Also  cited  in— 21  Ind.,  63. 


648*]  *MOULTON  e.  KAVANA. 

Practice  in  Justice  Court — Sufficiency  of 
of  Immediate  Retention. 

Not  li-.-  jflvi-M  l>y  a  plaint  Iff  in  a  Just  lev's  court,  at 
the  close  of  the  trial,  mid  In-fore  the  rendition  of 
Jiidffnii-nt.lM  thi1  hciirlnir  of  tin-  defi-mlanf*  >•• 
tiiMt  h<-  wiiiuppiy  fi.ran  Immediate  execution  should 
Judgment  pass  In  hi*  favor, Is  sulllrifrit  t<>  million/.. 
the  lasuinir  of  tin-  i-xi-rutlon  mi  the  oath  of  danirer. 

So  a  written  notice  Riven  to  the  defendant  on  tin- 
day  next  Hfti-rtli--  rendition  of  tin- jinltfiiicnt.  and 
tlirvt-  duy.s  Ix'fore  the  IWMllntf  of  tin-  i-xrriitloti.<>r  mi 
inti-ntlnii  to  apply  for  tin-  >  x.-.-utlon.  I*  mifnYlrnt. 
althouirh  It  static  neither  time  nor  place  when  the 
application  will  be  made. 

WKNU.  21. 


Citations-2  R.  S.,  178,  sees.  134, 135, 136, 2d  ed. 

TERROR  from  the  Oneida  C.  P.  Kavana 
-Cj  ^  brought  an  action  of  false  imprisonment 
against  Moulton, for  causing  him  to  be  arrested 
on  an  execution  issued  from  a  justice's  court, 
on  a  judgment  in  favor  of  Moulton  against 
Kavana,  which  execution  he  alleged  had  been 
illegally  issued, previous  to  the  time  limited  by 
the  statute  for  the  issuing  of  justice's  execu- 
tions; and  that  if  it  had  been  issued  on  oath  of 
danger,  that  he  (Kavana)  had  not  had  due  no- 
tice of  Moulton's  intention  to  apply  for  such 
execution  so  as  to  enable  him  to  give  security. 
The  suit  before  the  justice.of  Moulton  against 
Kavana,  was  tried  June  5,  1887;  at  the  close  of 
the  trial  the  justice  informed  the  parties  that 
he  would  take  four  days  to  make  up  his  judg- 
ment. Whereupon  the  counsel  for  Moulton 
said  that  if  judgment  should  be  rendered  in 
favor  of  Moulton  he  should  require  immediate 
execution,  the  counsel  for  Kavana  being  then 
present.  June  9  the  justice  rendered  judgment 
in  favor  of  Moulton.  who  on  the  next  day  caused 
a  written  notice  to  be  served  on  Kavana  that  he 
would  apply  for  an  execution  on  the  judgment 
(omitting  to  state  when  and  where  he  would 
make  such  application).  June  13  Moulton  made 
the  usual  oath  of  danger,  and  the  execution  is- 
sued upon  which  the  defendant  was  arrested. 
The  C.  P.  decided  that  both  the  verbal  and 
written  notice  were  insufficient  within  the  mean  • 
ing  of  the  Act,  and  the  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  *the  f*049 
plaintiff  for  $75  damages,  on  which  judgment 
was  rendered.  The  defendant  sued  out  a  writ 
of  error. 

Mr.  C.  Tracy,  for  plaintiff  in  error. 

Mr.  A.  Bennett,  for  defendant  in  error. 

By  tfe  Court,  Cowen,  J.  The  question  is 
whether  Moulton  took  the  regular  steps  to  ob- 
tain execution,  within  2  R.  S.,  178,  179,  sees. 
134,  135.  2d  ed.  The  1st  section,  viz.:  134, 
prescribes  the  time  within  which  execution 
may  issue  of  course  against  a  freeholder  or  in- 
habitant of  the  county  having  a  family.  The 
time  is  90  or  30  days  after  judgment,  according 
as  the  sum  recovered  shall  exceed  $25  or  not. 
Then  the  135th  section  provides  that,  on  the 
oath  of  danger,  execution  may  go  immediately, 
unless  stayed  by  bond.  It  adds,  that  "  Appli- 
cation for  such  execution  may  be  made  either 
before  or  at  the  time  of  rendering  the  judg- 
ment ;  or,  if  reasonable  notice  be  given  to  the 
adverse  party,  of  the  intention  to  apply  for 
such  execution,  such  application  may  be  made 
at  any  time  after  the  judgment  shall  have  been 
rendered." 

We  think  that  the  execution  was  regular, 
whether  it  be  referred  to  the  notice  given  at 
the  close  of  the  testimony,  or  after  the  judg- 
ment was  rendered.  The  object  in  either  case 
i-.  to  afford  the  defendant  achancefor  staying 
execution,  by  giving  the  bond  mentioned  in 
MTtjun  186.  The  omy  difference  between  this 
and  the  former  Matute  in,  that  by  the  former, 
execution  on  oath  might  go  without  notice, 
which  required  the  defendant  sometimes  to  do 
an  act  of  supererogation,  to  give  security  when 
the  plaintiff,  perhaps,  had  no  intention  to  ap 
ply  for  execution.  It  also  gave  the  plaintiff  an 
opportunity  to  mislead  the  defendant,  by  as 
surancea  thai  execution  would  not  be  required. 
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or  by  holding  forth  appearances  which  might 
create  that  impression.  The  statute,  we  think, 
did  not  mean  to  allow  the  defendant  to  come  in 
and  contest  the  issuing  of  an  execution  by 
cross-examining  the  plaintiff,  or  anybody  else 
who  should  make  the  oath  of  danger.  He  is  to 
prove  facts  sufficient  to  convince  the  justice. 
O5O*j  From  this  *alone  is  the  justice  to 
judge.  Such  is  the  course  of  the  application 
for  speedy  process  in  other  cases,  such  as  war- 
rants, attachments,  etc.  Had  the  statute  in- 
tended the  great  strictness  of  demanding  time 
to  be  specified  in  the  notice  of  applying,  either 
at  the  trial  or  afterwards,  it  is  highly  probable 
the  Legislature  would  have  said  so  in  terms, 
instead  of  mentioning  application  or  notice 
generally.  Either  of  the  notices  in  this  case  en- 
abled the  defendant  to  prevent  execution  by  at 
once  giving  the  requisite  security.  If  he  omit- 
ted it,  the  consequence  was  not  a  very  severe 
one  ;  he  was  merely  compelled  to  pay  damages 
which  he  ought  to  have  paid  some  time  before. 
Ample  time  was  in  fact  allowed  upon  both  no- 
tices. The  strictness  required  by  the  court  be- 
low would  multiply  facilities  for  evading  the 
execution,  by  escape  or  otherwise. 

The  objection  that  the  first  notice  was  given 
to  the  defendant's  counsel  and  not  to  him  per- 
sonally, is  without  foundation.  His  counsel 
must  have  been  put  forward  by  the  defendant 
as  his  agent  for  the  purposes  of  the  cause ;  and 
it  was  his  business,  on  receiving  the  notice,  to 
apprise  his  client,  as  it  is  presumable  he  did. 
The  notice  need  not,  in  all  cases,  be  personal. 
Suppose  the  defendant  does  not  appear  at  all, 
but  keeps  beyond  the  reach  of  notice  ;  if  it  be 
shown  that  he  is  out  of  the  way,  and  that  the 
notice  has  been  given  to  persons  from  whom 
he  would  probably  receive  it,  as  his  wife,  or 
some  one  of  his  family  of  suitable  age  and  dis- 
cretion, at  his  house,  that  would  be  enough. 
Service  on  his  agent  engaged  by  him  to  trans- 
act the  immediate  business  of  the  cause,  is  still 
better. 

It  was  not  much  insisted,  in  argument,  that 
the  notice  to  the  agent  was  defective  ;  but  reli- 
ance was  mainly  put  upon  the  second  notice, 
both  as  a  waiver  of  the  first  and  as  defective  in 
itself.  Admitting  the  latter  to  be  defective,  the 
argument  destroys  itself.  If  the  last  was  a 
mere  nullity,  it  is  difficult  to  see  how  it  is  to 
operate  upon  the  first  at  all.  It  was  probably 
intended  merely  as  a  more  abundant  caution, 
from  fear  that  the  first  might  not  be  deemed 
operative.  But  either  was  sufficient. 

The  judgment  of  the  court  below  must  be  re- 
versed, and  a  venire  de  novo  must  issue. 


651*|          *MILLER  v.  BUSH. 

This  court  will  not,  upon  a  common  law  cer- 
tiorari,  review  the  decision  of  a  justice  of  the  peace 
in  a  cause  before  him,  in  refusing  the  defendant 
leave  to  withdraw  a  demurrer  and  to  plead  de  novo, 
after  judgment  against  him. 

Citation— 17  Wend.,  464. 

IN  this  case  a  common  law  certiorari  was  is- 
sued to  a  justice  of  the  peace  who  had  ren- 
dered a  judgment  in  favor  of  Bush  against 
Miller.  The  certiorari  was.  of  course,  return 
able  in  this  court.  One  of  the  errors  relied  on 
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by  the  plaintiff  for  the  reversal  of  the  judg- 
ment was.  that  the  justice  refused  leave  to  the 
defendant  below  to  withdraw  his  demurrer  to 
the  plaintiff's  declaration  and  to  plead  de  novo, 
after  judgment  against  him  on  the  demurrer. 
There  were  other  questions  in  the  case  which 
it  is  not  deemed  important  to  notice.  In  re- 
spect to  the  above  question,  the  Court  held, 
the  opinion  being  delivered  by  Mr.  J.  Bron- 
son,  that  they  could  not  upon  a  common  law 
certiorari  review  the  decision  of  the  justice  in 
refusing  the  defendant  leave  to  withdraw  the 
demurrer  and  to  plead.  17  Wend.,  464. 


FISH  v.  HUBBARD'S  ADMINISTRATORS. 

Evidence— Admissibttity,  of  Parol  to  Explain 
Written  Contract — Patent  Ambiguities  may  be 
Explained  in  Certain  Cases — Agreement  to 
Furnish  Water  to  Carry  Mitt. 

Where  by  a  written  agreement  one  party  agreed 
to  furnish  another  with  water  out  of  the  mill-dam 
sufficient  to  carry  the  fulling-mill  and  carding-ma- 
chine,  and  at  all  times  to  have  such  a  share  of  the 
water  as  would  be  sufficient  to  carry  one  wheel, 
when  either  of  the  wheels  of  the  grist-mill  and  saw- 
mill were  running,  without  any  description  of  the 
location  of  the  dam  or  mills,  or  allusion  to  the  own- 
ership of  the  same ;  it  was  held,  in  an  action 
brought  by  the  party  who  by  the  terms  of  the 
agreement  was  to  be  furnished  with  water,  on  a 
motion  for  a  new  trial,  he  having  been  nonsuited, 
that  parol  evidence  was  admissible  to  show  the  loca- 
tion and  ownership  of  the  dam  and  respective  mills, 
in  reference  to  which  the  agreement  was  made,  to 
show  that  the  party  granting  the  privilege  was,  at 
the  date  of  the  agreement,  the  owner  of  a  mill- 
dam,  a  grist-mill  and  saw-mill,  and  that  the  other 
party  at  the  same  time  was  the  owner  of  a  fulling- 
mill  and  carding-machine  in  the  vicinity  of  the 
other  mills  and  dam,  and  that  the  respective  parties 
owned  no  other  mills  or  dam. 

*The  above  decision  was  made  on  the  as-  [*652 
sumption  that  the  declaration  in  the  cause  con- 
tained averments  to  which  the  proof  offered  would 
apply. 

The  rule  of  Ld.  Bacon,  that  "  amhtguitas  patens  is 
never  holpen  by  averment,"  considered  and  com- 
mented upon ;  and  the  doctrine  advanced  that  the 
rule  is  necessarily  subject  to  qualification,  and  has 
been  so  adjudged  in  a  variety  of  cases  referred  to. 

Citations— Wig.  Extr.  Ev.,  Add.  1,  30,  59, 101,  note 
(ft),  130, 134, 135,  138, 139, 156,  App.:  3  Sim.,  24  :  1  Turn. 
Ch.,  104;  2  Ves.,  Jr.,  589;  1  Sim..  28;  1  Adol.  &  El..  57; 
2  Leigh,  630,  637 ;  1  Nev.  &  Mann.,  524  ;  1  Myl.  &  K., 
602 ;  10  La.  (Curry),  205 ;  3  Stew.  (Ala.).  87 :  1  Russ.  & 
M.,  116;  Phil.  Ev..  467,  Am.  ed.,  1823;  Bac.  Ele.,  R«le 
23  ;  1  Mas.,  11,  12;  8  Johns.,  116 ;  5  Wh.,  326.  Si6  ;  Ja- 
cob, 451 ;  13  Pet.,  89 ;  13  Johns.,  297,  299 ;  4  Wend.,  369. 
374 ;  2  Cai.,  235 ;  Wats.,  Arb.  &  Aw.,  122. 

THIS  was  an  action  of  covenant,  tried  at  the 
Oswego  Circuit  in  Nov. ,  1838,  before  the 
Hon.  Philo  Gridley,  one  of  the  Circuit  Judges. 
The  action  was  commenced  on  a  contract 
under  seal  executed  by  the  intestate,  Norman 
Hubbard,  in  these  words  :  "  This  agreement, 
made  this  12th  February,  1822,  between  Nor- 
man Hubbard,  of  the  first  part,  and  Adam  Q. 
Fish,  of  the  second  part,  both  of  Volney, 
County  of  Oswego  and  State  of  New  York, 
witnesseth,  that  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
$50  to  me  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  ac- 


NOTE.— Evidence— Admissibuity  of  parol. 

See,  generally,  Jackson  v.  Bowen,  1  Cai.,  358,  note ; 
M'Kinstry  v.  Pearsall,  3  Johns.,  319.  note;  Jackson 
v.  Root,  18  Johns.,  60,  note,  and  notes  cited ;  Maynard 
v.  Beardsley,  7  Wend.,  560,  note,  and  notes  cited. 
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knowledged,  doagreeto  furnish  the  said  party 
of  the  second  part  with  water  out  of  the  mill- 
dam  sufficient  to  carry  the  fulling-mill  and 
carding-machine  at  all  times,  except  either  in 
drought  in  summer  or  the  usual  times  of  freez- 
ing in  winter,  and  at  all  times  to  have  such  a 
share  as  is  sufficient  to  carry  one  wheel  when 
either  of  the  wheels  of  the  grist-mill  and  saw- 
mill are  running  ;  and  further,  if  the  said 
party  of  the  second  part  should  wish  to  use 
more  water  than  for  the  true  purposes  above 
mentioned,  he  is  to  have  the  privilege  at  all 
times  when  the  water  is  such  that  it  will  not 
interfere  with  the  other  mills.  (Signed)  Nor- 
man Hubbard.  L.S."  The  defendants  pleaded 
run  eat  faetum  and  other  pleas,  and  also  gave 
notice  of  special  matter  to  be  proved  on  the 
trial.  The  plaintiff  read  the  above  instrument 
in  evidence,  and  offered  to  prove  that  at  the 
date  of  the  agreement  Norman  Hubbard  owned 
a  mill-dam,  a  saw  mill  and  a  grist-mill  on  the 
Oswego  River  in  the  Town  of  V olney,  and  that 
the  plaintiff,  Aaron  G.  Fish,  owned  a  fulling- 
mill  and  clothing  works  and  carding-machine  a 
little  below  the  mills  and  dam  of  Norman 
Hubbard,  and  that  Hubbard  and  Fish  owned 
no  other  mills  or  dam  ;  and  also  olfered  to 
prove  a  breach  of  the  covenant  and  the  dam 
65.':$*]  ages  *sustained  thereby  by  the  plaintiff. 
The  counsel  for  the  defendants  objected  to  the 
admission  of  such  evidence  on  the  ground  that 
it  was  inadmissible  to  give  parol  evidence  to 
explain  the  agreement  and  show  what  dam  and 
what  mills  were  meant  by  it — that  a  patent 
ambiguity  cannot  be  explained  by  parol  testi- 
mony. The  circuit  judge  sustained  the  objec- 
tion and  nonsuited  the  plaintiff,  who  now  asks 
for  a  new  trial. 

'/-.  J.  A.  Spencer,  for  plaintiff. 

Mi-.  B.  Davis  Noxon,  for  defendants. 

By  the  Cburl,Cowen,  J.  The  learned  judge 
at  the  circuit  thought  the  description  of  the 
property  in  the  covenant  so  entirely  uncertain 
that  the  instrument  was  inoperative  and  void. 
And  it  is  clearly  so,  if  we  are  bound  to  stop 
with  reading  it,  and  cannot  go  beyond  the  face 
of  the  contract  in  search  of  its  meaning.  Were 
tiii-  it  will,  or  deed  conveying  land,  and  the 
reference  to  the  mill  dam. carding  machine  and 
furling  mill,  were  used  as  description  of  par- 
cels, then  it  is  clear  that  in  its  own  nature  it 
would  refer  to  some  subject  matter,  in  respect 
to  which  we  must  look  out  of  the  instrument, 
and  locate  and  apply  the  description,  if  in  our 
power,  upon  what  is  called  extrinsic  evidence. 
And  if  it  were  in  proof,  that  the  devisor  or 
_'!  iiii-ir  owned  one  mill-dam,  one  carding-ma- 
chine, and  one  fulling  mill,  and  no  other  prop- 
erty of  that  description,  at  the  date  of  hU  will 
or  deed,  ought  we  to  hesitate  in  saying  that  he 
intended  to  pass  such  property?  or,  should  we 
MI  v  that,  pOMsibly  he  might  have  intended  some 
property  of  bin  neighbor  or  ncighbors.answer- 
ing  a  similar  description  ?  A  location  or  appli 
cation  of  the  description  of  parcels,  must  al- 
ways be  made  by  evidence  aliunde ;  and  it 
seems  to  me,  that  the  mind  could  be  left  in  no 
more  doubt  upon  such  evidence,  as  to  what 
property  was  intended,  than  if  it  had  been  de- 
-rribed  with  the  fullest  accuracy.  The  instru- 
ment would  be  of  a  nature  to  pass  the  devisor's 
•  or  grantor's  property,  and  that  alone.  This  he 
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would  know  ;  and  he  would  also  know  that 
*that  was  the  only  property  to  which  [*654 
the  description  could  be  applied.  According 
to  the  primary  meaning  of  the  language.noth- 
ing  would  be  described.  But  it  well  might 
have  a  secondary  meaning  growing  out  of  ex- 
trinsic circumstances.  It  is  said,  here  is  a  pa- 
tent defect  of  language  .coming  within  Bacon's 
rule  as  to  ambiguities, which  cannot  he  helped 
by  averment.  But  words  cannot  be  denomi- 
nated uncertain  or  ambiguous,  because  the  court 
which  is  called  upon  to  explain  them, may  be  ig- 
norant of  a  particular  fact. art, or  science,  which 
was  known  to  the  person  who  used  them. 
Wigram,  Extr.  Ev.,  130.  Nollekens.the  sculp- 
tor, made  a  codicil  thus  :  "Memorandum— all 
the  marble  in  the  yard,  the  tools  in  the  shop, 
bankers,  Mod,  tools  for  carving.the  rasp  in  the 
draw,  etc,,  shall  be  the  property  of  Ales  Gob- 
let." No  one  could  read  this  as  necessarily 
meaning  the  testator's  property  ;  yet  no  one 
thought  of  questioning  that  the  codicil  was 
meant  of  what  he  himself  owned.  But  above 
all,  the  judge  could  not  say  that  Mod  meant 
anything.  And  he  ordered  artists  to  be  exam- 
ined. They  explained  the  meaning.  It  was 
found  to  signify  a  certain  sort  of  property 
which  the  testator  owned,  amounting  to  £700. 
Goblet  v.  Beechy,  Wigr.  Extr.  Ev.,  139,  App. ;  S. 
(J.,  3  Sim.,  24.  This  cause  was  successively 
before  Sir  John  Leach  and  Sir  Launcelot  Shad- 
well,  and  I  am  not  aware  that,  in  any  stage  of 
the  cause,  the  propriety  of  receiving  explana- 
tory circumstances  was  at  all  doubted.  The 
decision  of  Sir  L.  Shadwell, was  afterwards  re- 
versed by  Ld.  Brougham  ;  but  Mr.  Wigram 
says  the  decision  did  not  affect  this  question. 
Wigr.  Extr.  Ev..  134,  135,  156. 

Again;  it  is  the  duty  of  the  court  to  make  a 
will  or  deed  effective  if  possible.  Ut  res  magis 
valeat  quam  pereat.  A  man  devises  all  his  real 
estate ;  and,  on  inquiry,  it  is  found  that  he 
owned  none  at  the  time  ;  but  he  had  a  power 
of  disposition  over  the  land  of  another.  It  has 
been  held  that  the  words  "my  real  estate,"  shall 
apply  to  and  pass  such  as  he  had  the  mere 
power  to  devise.  Lewis  v.  Lewdlyn,  1  Turn. 
Ch.,  104,  and  see  Standen  v.  Standen,  2  Ves., 
Jr.,589,and  Napier  v. Napier,!  Sim.,  28;  Wigr. 
Extr.  Ev.,  *30.  The  broad  principle  on  [*<M>5 
which  these  cases  go  is,  that  the  will  must,  if 
possible.be  made  operative.  A  testator  devises 
all  his  lands  in  a  particular  county  ;  he  owns 
some  land  there,  and  over  others  he  holds 
a  mere  power.  The  latter  shall  not  pass,  be- 
cause there  is  enough  beside  on  which  the  will, 
in  its  direct  and  primary  sense,  may  take  ef- 
fect. But  if  there  be  none  there  but  the  lands 
subject  to  a  power,  although  in  no  legal  sense 
can  such  lands  be  called  his,  yet  the  will  shall 
operate.  Napier  v.  Napier,  1  Sim..  28.  In 
applying  the  principle,  we  see  that  the  courts 
take  up  the  words  of  the  will,  which  they  dis- 
cover cannot  be  satisfied  according  to  their  le- 
gal import.  The  words  there  stand  entirely 
indefinite  and  uncertain,  until  the  court  find, 
on  casting  about,  that  there  is  certain  land 
which  the  testator  might  have  devined  or  con- 
veyed in  another  form  ;  and  that  these  are  the 
only  lands  upon  which  the  instrument  can 
operate  ;  and  they  give  the  words  a  direction 
and  application  to  that  land.  Take  the  lan- 
guage of  Best,  J.,  in  Lewis  v.  Ijeteellyn.  He 
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says:  "  Ut  res  magi*,  etc.  That  is  the  general 
principle  of  Standen  v.  Standen;  and  we  must 
look  only  to  the  general  principle,  for  it  is  im- 
possible to  find  two  cases  alike.  The  principle 
is,  that  where  there  is  nothing  for  the  will  to 
operate  upon, but  with  reference  to  the  power, 
it  must  operate  as  an  execution  of  the  power." 
And  may  we  not  say  so  in  respect  to  the  cove- 
nant before  us?  There  was  nothing  in  the  state 
of  the  case,  as  proposed  to  be  made  out  by  evi- 
dence, on  which  the  covenant  could  operate, 
except  the  dam  and  pond  of  the  defendant's 
intestate,  and  in  favor  of  the  carding-machine 
and  fulling-mill  of  the  plaintiff;  for  the  defend- 
ant's intestate  owned  no  other  dam  and  pond  ; 
the  plaintiff  no  other  machine  and  mill. 

I  have  so  far  adverted  to  the  doctrine  upon 
wills  and  other  assurances  of  title  and,  in  prin- 
ciple, I  can  perceive  no  difference  between  the 
method  of  applying  a  description  of  parcels  in 
such  instruments,  and  that  which  we  are  to 
adopt  in  ascertaining  the  subject  matter  of  an 
executory  agreement.  Indeed,  a  question  arose 
in  the  late  case  of  Shortrede  v.  Cheek,  1  Ad.  & 
Ell.,  57,  the  decision  of  which  would  seem  to 
go  the  whole  length  of  sustaining  the  ground 
656*]  taken  *by  the  plaintiff  in  respect  to  the 
covenant  in  question.  Cheek,  the  defendant, 
May  11,  1832,  wrote  to  Shortrede.the  plaintiff, 
thus:  "Sir,  you  will  be  so  good  as  to  withdraw 
the  promissory  note,  and  1  will  see  you  at 
Christmas,  when  you  shall  receive  from  me  the 
amount  of  it,  together  with  the  memorandum 
of  my  sou's,  making  in  the  whole  £45."  It  was 
agreed  that  this  was  a  contract  which,  by  the 
Statute  of  Frauds,  it  being  to  answer  the  debt 
of  another,  must,  therefore,  be  sufficiently  clear 
and  certain  on  its  face,  to  show  a  consideration 
and  a  subject-matter.  In  order  to  make  out 
both, the  plaintiff  at  the  trial  introduced  a  vari- 
ety of  extrinsic  evidence.  He  proved  that  at 
the  time,  he  held  a  note  of  £35  against  the  de 
fendant's  son,  dated  Jan.  28, 1832;  and  a  letter 
subsequent  to  the  guaranty  (of  Jan.  10,  1833), 
in  which  the  defendant  acknowledged  himself 
under  obligation  to  discharge  the  £45  due  from 
the  son  :  but  the  memorandum  referred  to  in 
the  guaranty  was  not  produced.  The  jury,  in 
answer  to  a  question  put  by  the  judge  at  Ni»i 
Priiis,  said  they  found  that  the  guaranty  of 
May  11  referred  to  the  son's  note,  and  found 
for  the  plaintiff  £47.  White  moved  fora  new 
trial,  because  the  description  in  the  note  was 
uncertain;  or  if  not,  the  extrinsic  evidence  ad- 
duced to  give  it  application  was  insufficient. 
On  the  first  point,  the  court  sustained  the  find- 
ing. It  is  more  material  to  the  question  before 
us  to  see  bow  the  second  point  was  disposed  of. 
White  said:  "The  letter  of  May  llth, which  is 
relied  on  as  a  guaranty,  does  not  state  any  con- 
sideration with  certainty  and  is,  therefore,  not 
binding.  The  consideration  should  be  expressed 
with  sufficient  certainty  to  exclude  the  neces- 
sity of  parol  evidence.  The  defendant  in  this 
letter  says :  '  You  will  be  so  good  as  to  with- 
draw the  promissory  note.'  [Littledale,  J.:  Do 
you  say  the  amount  of  the  note  must  be  stated? 
If  so,  should  the  date  also  be  specified?  Parke, 
J.:  It  appears  by  the  letter  to  be  a  promissory 
note  held  by  the  plaintiff.  If  that  is  not  suf- 
ficient,how  far  would  you  carry  the  objection  ?] 
White:  It  does  not  even  appear  that  the  note 
was  a  note  given  by  the  son.  [Parke,  J.:  A 
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guaranty  is  to  receive  its  application  from  the- 
state  of  facts  as  shown  in  evidence.  Here  there 
*was  no  proof  of  any  promissory  note  [*657 
but  one.]  White:  There  might  be  no  doubt  in 
point  of  fact;  but  the  question  is,  whether 
enough  was  expressed  in  writing  to  satisfy  the 
Statute  of  Frauds.  The  objection  arises  before 
the  evidence  in  explanation  can  be  received. 
On  production  of  the  document,  it  does  not  ap- 
pear in  writing  what  the  consideration  for  the 
promise  is.  [Parke,  ./.  :  Suppose,  instead  of 
'the  promissory  note,'  it  had  been  'the  hogs- 
head of  tobacco  in  your  possession,'  must  it 
have  been  described  by  marks  and  numbers? 
Ld.  Denman,  Ch.  J.:  Or  'the  corn  you  sold  my 
son  ;'  must  it  have  been  shown  what  corn  it 
was?  Parke,  J.:  Even  if  the  note  had  Ixi-n 
fully  described,  you  might  say  that  it  was  pos- 
sible there  might  have  been  another  note;  and 
the  contrary  should  have  been  shown."]  Ld. 
Denman  finally  remarked:  "There  would  be 
no  end  to  such  a  course  of  objection.  It  might 
be  said  that  the  plaintiff  perhaps  had  another 
son,  and  ihal  the  letter  did  not  show  what  son 
was  meant."  Littledale,  J.,  said  :  "It  is  true, 
the  letter  leaves  it  uncertain  what  the  note  was, 
and  whether  it  was  a  note  of  the  father  or  of 
the  son;  and  if  it  had  appeared  that  there  were 
two  notes,  one  given  by  each,  I  do  not  think 
parol  evidence  could  have  been  received  to 
show  which  was  meant.  So  if  there  had  been 
two  notes  in  question  for  the  same  sum,  but  of 
different  dates.  But  when  upon  the  evidence 
only  one  note  appears  to  be  in  question,  no  such 
explanation  is  necessary,  and  the  statement  in 
writing  is  quite  sufficient.  Parke,«7.,  said:  "The 
defendant  by  his  letter  requests  the  plaintiff  to 
withdraw  some  promissory  note  which  is  in  his 
possession,  and  promises,  on  his  doing  so,  to 
pay  the  amount,  etc.  There  is  no  doubt  that 
the  giving  up  of  any  note  upon  which  the 
plaintiff  might  have  sued,  would  be  a  sufficient 
consideration.  Then,  the  consideration  being 
executory,  the  plaintiff  is  to  show  that  he  has 
fulfilled  it,  and,  for  that  purpose,  must  of  nec- 
essity prove  by  parol  evidence,  that  the  note 
withdrawn  by  him  was  the  thing  meant  by  the 
agreement."  ' 

I  have  thus  preferred  letting  the  judges  speak 
for  themselves  in  the  case  cited;  and  it  appears 
to  me  their  remarks  are  of  easy  application  to 
the  covenant  before  us.  I  will  *only  [*658 
ask,  how  was  Mr.  J.  Parke  and  Ld.  Denman 
authorized  to  say  the  guaranty  spoke  of  a  note 
in  the  plaintiff's  possession?  It  said  nothing  of 
that  in  terms.  Their  version  went  upon  the  ab- 
surdity of  requesting  the  plaintiff  to  withdraw 
a  note  which  he  had  no  control  over  ;  just  as 
in  the  covenant  before  us,  it  would  be  absurd 
to  say  that  the  parties  might  mean  a  dam  and 
machine  and  mill  that  neither  of  them  owned. 
The  case  of  Crawford  v.  Jerrett's  Heirs,2  Leigh. , 
630,  637,  was  a  case  similar  in  principle  to- 
Shortrede  v.  Cheek,  and  goes  quite  as  far.  Mr. 
Wigram,  Extr.  Ev.,  59,  138,  says  of  a  devise, 
etc. :  "Every  claimant  under  a  will  has  a  right 
to  require  that  a  court  of  construction,  in  the 
execution  of  its  office,  shall,  by  means  of  ex- 
trinsic evidence,  place  itself  in  the  situation  of 
the  testator,  the  meaning  of  whose  language  it 
is  called  upon  to  declare."  See,  also,  per  Parke, 
J.,  in  Doe,exdem.  Templeman  v.  Martin,!  Kev. 
&  M.,  524,  and  per  the  Ld.  Chancellor  in  Guy 
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v.  Sharp,  1  Myl.  &  K.,  602.  It  appears  to  me 
the  remark  is  applicable  to  every  description  in 
a  written  instrument.  It  is  strikingly  illustrated 
by  the  case  of  Hodges  v.  Horn/all.  1  Russ.  &  M. , 
116,  which  presents.  I  think,  a  case  of  still 
greater  uncertainty  than  any  we  have  noticed. 
The  defendant  agreed  to  demise  certain  prem- 
ises to  the  plaintiff,  "  with  additions  intended 
to  be  made  thereto  by  8.  H.  [the  plaintiff]  as 
per  plan  agreed  upon."  The  only  question  be- 
tween the  parties  was,  what  plan?  This  in 
volved  the  inquiry,  between  what  parties?  Was 
it  a  plan  on  paper  or  by  parol?  It  was  not  dis- 
puted that  the  plan  must  be  such  as  had  been 
agreed  upon  by  the  parties.  Then  two  differ- 
ent plans  on  paper  appear  to  have  been  talked 
of  between  them,  and  the  proof  was  not  deci- 
sive which  was  agreed  upon.  Therefore  the 
Master  of  the  Rolls,  and  afterwards  the  Lord 
Chancellor  held  that  a  case  was  not  made  out. 
But  neither  seem  to  have  doubted,  that  the  ap- 
parently great  uncertainty  on  the  face  of  the 
instrument  might  have  been  obviated  on  a  full 
case  being  established  by  the  evidence  aliunde; 
yet  the  question  of  uncertainty  was  ably  argued 
by  counsel  for  the  defendants.  The  point  they 
made  was,  that  the  words  were  not  specific  or 
tt59*]  descriptive  of  any  plan  ;  *but  they 
merely  mentioned  some  plan  on  paper  or  by 
parol;  and  the  uncertainty  was  such  as  made 
it  dangerous  to  go  into  parol  evidence.  Ld. 
Chancellor  Eldon  replied  that  he  considered  the 
reference  sufficient  on  all  the  authorities,  and 
proceeded  to  examine  the  sufficiency  of  the  tes- 
timony. Mr.  Wigram  adds  a  qucere,  whether 
this  case  did  not  go  too  far.  Wigr.  Extr.  Ev., 
101,  n.  b.  But  he  admits  that  Shortredev.  Cheek 
is  not  to  be  questioned,  and  thinks  it  sustains 
his  criticism  on  Uodrje*  v.  IlornfaU,,  Id. ,  adden- 
dum, before  p.  1.  The  certificate  of  a  notary 
that  notice  of  protest  was  put  in  "the  post  of- 
fice," was  held  explainable  by  showing  orally 
at  what  postoilin- 1  lie  notice  was  in  fact  mailed. 
Oale  v.  Kemper'*  Heirt,  10  La.  (Curry),  205. 
Again  ;  notes  were  payable  to  "the  commis- 
sioners of  the  Town  of  Demopolis,"  without 
naming  them;  and  the  plaintiffs  were  allowed 
to  recover,  on  showing  by  proof  aliunde,  that 
they  were  such  commissioners  at  the  date  of 
the  note,  and  that  it  was  delivered  to  them. 
M  undine  v.  Crenshaw,  8  Stew.  (Ala.),  87. 

But  we  are  admonished  again  and  again,  by 
the  counsel  for  the  defendants,  that  ambigui- 
tas  patens  \n  not  explainable;  and  that  every 
ambiguity  is  patent  which  appears  upon  the 
face  of  the  instrument.  Phil.  Ev.,  467,  Am. 
ed.,  1823;  Bac.  Elem.,  Rule  28.  So  says  Ld. 
Bacon;  and  be  adds,  that  "  ambiguUeu  patent 
is  never  hotpen  by  averment;  and  the  reason 
is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  i-  of  the  higher  ac- 
count, with  matter  of  averment,  which  in  of 
inferior  account  in  law;  for  that  were  to  make 
all  dcciis  hollow,  and  Hiibject  to  averments,  and 
so,  in  effect,  that  to  pass  without  deed,  which 
the  law  appointeth,  shall  not  para  but  by  deed." 
1 1  H  not  necessary  to  deny  thin  maxim  as  lim- 
ited and  explained  by  the  example*  which  the 
author  himself  given.  They  are  only  two:  one 
of  a  gift  to  -I.  D.  '/  J.  S.  ft haretlihn*.  omitting 
to  say  the  helm  of  which.  The  other  a  gift  in 
tail,  remainder  in  tail:  "  provided  that  if  he. 
they  or  any  of  them,  do  any,"  etc  ,  restraining 
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them  of  certain  acts,  in  order  to  perpetuate  the 
estate.  In  the  first  case  you  cannot  aver  wheth- 
er the  gift  intended  the  heirs  of  J.  D.  or  J.  S. 
nor  in  *the  second,  that  the  proviso  was  [*66O 
intended  only  of  aim  in  remainder.  In  short 
the  rule  is  one  of  construction,  applicable  to 
the  words  of  a  will,  deed  or  any  express  con- 
tract; and  it  is  confined  to  words  which  have 
no  reference,  by  implication  or  otherwise,  to 
matters  out  of  the  writing  in  question.  This  is 
obvious  from  what  he  adds  immediately  after 
his  two  examples:  "of  these,  infinite  cases 
might  be  put,  for  it  holdeth  generally,  that  all 
ambiguity  of  words  by  matter  within  the  deed, 
and  not  out  of  the  deed,  shall  be  holpen  by 
construction,  or  in  some  cases  by  election;  but 
never  by  averment;  but  rather  shall  make  the 
deed  void  for  uncertainty."  It  is  impossible, 
if  we  take  ambiguity  in  its  broad  sense  of  doubt- 
fulness, uncertainty  and  double  meaning  (see 
Johnson's  Diet.),  to  maintain  Ld.  Bacon's  max- 
im one  moment,  when  we  compare  it  with  the 
adjudged  cases.  Mr.  Wigram  has  started  and, 
I  think,  solved  the  inquiry  into  the  extent  of 
the  maxim.  He  says,  it  may  be  asked  wheth- 
er the  rule  is  not  violated  when  explanatory 
evidence,  or  evidence  of  collateral  facts  and 
circumstances  is  admitted  in  aid  of  a  descrip- 
tion which  upon  the  face  of  the  will  is  inaccu- 
rate or  imperfect.  With  confidence,  it  is  an- 
swered no.  The  inaccuracy  of  the  testator's 
language,  in  such  cases,  is  undoubtedly  patent; 
but  as  the  meaning  of  inaccurate  [uncertain] 
language  may  be  unambiguous,  it  is  impossi- 
ble to  predicate  of  a  will,  in  such  cases,  or  in 
any  case,  that  it  is  ambiguous,  until  the  effect 
of  bringing  the  language  into  contact  with  the 
facts  to  which  it  refers,  shall  have  been  tried 
[and  here  he  instances  the  application  of  the 
word  "mod"  in  Goblet  v.  Beechy].  He  adds: 
"  To  what  class  of  cases;  then,  does  Ld.  Ba- 
con refer,  in  speaking  of  patent  ambiguities? 
Let  his  own  commentary  upon  the  rule  an- 
swer for  him.  The  examples  by  which  he  il- 
lustrates that  part  of  the  rule,  which  relates  to- 
patent  ambiguities  are  not  cases  of  misdescrip- 
tion  of  the  object  of  the  testator's  bounty  or  of 
the  subject  of  disposition;  but  cases  in  which 
(the  persons  and  things  being  sufficiently  de- 
scribed) the  testator's  general  intention  with 
respect  to  them  is  ambiguously  expressed.  A 
devise  to  one  of  the  sons  of  A  who  has  several 
sons,  is  a  case  within  the  principle.  No  per- 
son in  particular  is  intended  by  the  will."  VV  ig. 
Extr.  Ev.,  134.  135. 

*It  is  by  such  a  course  of  reasoning  [*6tt  1 
alone  that  the  rule  can  be  saved.  No  one  can 
denv  that  it  is  very  loosely  expressed,  though 
n  veneration  fo»lhc  great  character  of  Ld.  Ba- 
con as  a  logician,  has  led  English  judges  and 
writers  on  evidence  into  a  constant  repetition 
of  it.  without  often  adverting  to  its  singular 
generality.  It  never  was  acted  upon  in  its 
widest  extent,  and  as  far  as  the  decisions  have 
gone,  it  i«  Raid  by  a  learned  judge,  that  after 
several  efforts  he  had  found  himself  unsuccess- 
ful in  his  attempts  to  reconcile  them.  8tory, 
J.,  in  Peich  v.  7>Mvhwn.  1  Mas..  11.  In  the  rase 
at  bar,  if  the  defendant's  intestate  hnd  cove- 
nanted to  supply  water  from  "  my  mill  dam." 
it  might  still  be  objected  that  an  ambiguity  re- 
mains, for  he  might  have  had  more  than  one 
dam,  or  for  want  of  stating  the  town,  because 
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he  might  have  had  a  dam  in  another  town, and 
so  of  the  county  and  State  ;  which  defects 
would  all  be  obviated  by  showing,  as  was  pro- 
posed here,  that  he  really  owned  but  one  dam 
in  the  world,  and  that  just  above  the  carding- 
machine  and  fulling  mill  of  the  plaintiff, on  the 
s»me  stream.  In  Peich  v.  Dicknon,  1  Mas.,  12, 
Story,  J.,  said:  "If,  by  a  written  coutract,  a 
party  were  to  assign  his  freight  in  a  particular 
ship,  it  seems  to  me  that  parol  evidence  might 
be  admitted  of  the  circumstances  under  which 
the  contract  was  made,  to  ascertain  whether  it 
referred  to  goods  on  board  of  the  ship,  or  an 
interest  in  the  earnings  of  the  ship;  or,  in  oth- 
er words,  to  show  in  which  sense  the  parties 
intended  to  use  the  term."  In  the  case  thus 
put,  we  will  suppose  the  facts  in  evidence,  that 
the  assignor  had  at  the  time  no  interest  what- 
ever in  the  ship  itself,  but  only  goods  on  board; 
is  it  possible  that  Ld.  Bacon's  rule  must  be  re- 
ceived to  shut  our  eyes  on  the  palpable  con- 
clusion, that  be  meant  the  goods  and  not  the 
ship  rent?  And  see  Colev.  Wendel,  8  Johns., 
116;  also  Mcch.  Bk.  v.  Bk.  of  Columbia,  5  Wh., 
826,  336.  I  remember  some  years  ago,  I  think 
at  the  Clinton  or  Essex  Circuit,  trying  an  ac- 
tion on  a  promissory  note,  payable  in  deal. 
The  parties  were  neighbors  in  the  Village  of 
Keeseville,  and  the  defendant  a  blacksmith, 
who  insisted  by  way  of  defense  that  he  had  al- 
ways been  ready  to  pay  the  note  by  services  in 
<>62*]the  line  of  his  *trade.  On  the  facts  com- 
ing out,  I  asked  the  jury  what  the  word  "deal" 
meant;  and  they  found  in  answer  that  it  meant 
services  in  the  line  of  the  defendant's  trade.  I 
think  that  case  was  afterwards  before  this 
court,  on  some  motion  which  involved  the 
•question  whether  such  an  ambiguity  could  be 
so  explained.  Be  that  as  it  may,  I  am  confi- 
dent my  decision  was  not  disturbed  ;  nor  can 
I  bring  myself  to  believe  that  such  a  contract 
or  such  a  defense  must  fail,  because  it  happens 
to  come  literally  within  Ld.  Bacon's  rule.  The 
remarks  of  Sir  Thomas  Plumer,  M.  R.,in  Col- 
poyKv.  Colpoys,  Jacob,  451,  gives  the  sense  of 
the  English  cases,  and  he  says  the  books  are  full 
of  instances  sanctioned  by  the  highest  author- 
ity both  in  law  and  in  equity:  "  When  the  per- 
son or  the  thing  is  designated  on  the  face  of 
the  instrument,  by  terms  imperfectly  under- 
stood and  equivocal,  admitting  either  of  no 
meaning  at  all  by  themselves,  or  of  a  variety 
of  different  meanings,  referring  tacitly  or  ex- 
pressly for  the  ascertainment  and  completion 
of  the  meaning  to  extrinsic  circumstances,  it 
has  never  been  considered  an  objection  to  the 
evidence  of  those  circumstances,  that  the  am- 
biguity was  patent,  manifested  on  the  face  of 
the  instrument."  He  had  before  asserted  that 
rather  than  allow  the  instrument  to  be  avoid- 
ed, words  wholly  indefinite  in  themselves,  the 
instrument  at  the  same  time  furnishing  no 
materials  by  which  they  could  be  defined, 
might  be  explained  by  a  resort  to  extrinsic  cir- 
cumstances, and  should  be  so  explained.  The 
search  is  after  the  real  intention;  and  so  pow- 
erful is  the  dominion  of  those  circumstances 
in  showing  it,  that  they  were  lately  received 
by  the  Supreme  Court  of  the  U.  S.  to  change 
the  meaning  of  a  contract  wherein  the  words 
were  neither  imperfect  when  taken  according 
to  their  ordinary  import,  nor  in  any  sense  af- 
fixed to  them  by  usage.  Nov.  19,  1831,  the  de- 
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fendant,  by  a  note  in  writing,  agreed  with  the 
plaintiffs  to  hire  of  the  latter  their  steamboat 
Franklin,  until  "The  Sydney"  should  be 
placed  on  a  certain  route.  Oral  evidence  was 
given,  first  by  the  plaintiffs,  that  "The  Syd- 
ney "  meant  the  defendant's  steamboat,  then 
being  built  at  Baltimore,  and  that  she  was  not 
placed  on  the  route  till  Feb.  7,  1882.  This  was 
*not  even  objected  to,  though  the  [*663 
words  were  obviously  quite  as  uncertain  as 
those  in  the  case  at  bar.  The  defendant  then 
offered  to  show,  that  The  Franklin  was  want- 
ed by  him  to  ply  from  Washington  to  Potomac 
Creek,  on  a  certain  mail  route  for  which  he 
had  been  contractor  during  several  years,  but 
on  which  no  boat  had  been  or  could  be  em- 
ployed after  the  ice  had  stopped  the  navigation; 
and  that  The  Franklin  was  thus  stopped  about 
Dec.  5  ;  all  these  facts  being  known  to  the 
plaintiffs,  who  also  knew  that  the  defendant 
was  building  The  Sydney  for  the  same  route. 
The  plaintiffs  claimed  pay  according  to  the 
words  of  the  contract,  "until  The  Sydney  was 
placed  on  the  route."  But  the  court  held  that, 
under  the  circumstances,  neither  party  could 
be  considered  as  meaning  that  The  Franklin 
should  draw  wages  after  the  carriage  of  the 
mail  by  water  had  become  impracticable, 
though  The  Sydney  should  happen  to  be  un- 
finished. Bradley  v.  Washington,  etc.,  Steam, 
Packet  Co.,  13  Pet.,  89.  Three  judges,  Thomp- 
son, Catron  and  Story,  JJ.,  dissented,  on  the 
ground  that  the  contract  was  unambiguous, 
and  new  and  independent  stipulations  were 
sought  to  be  engrafted  upon  it.  The  majority 
of  the  court  may  have  carried  the  principle 
too  far;  but  the  case  is  useful, whether  we  look 
at  the  proof  on  the  side  of  the  plaintiff  or  de 
fendant,  as  showing  the  great  power  of  extrin- 
sic evidence  in  giving  meaning  to  the  words 
of  the  parties .  Without  going  so  far  as  to  al- 
low that  the  time  agreed  upon  could  be  short- 
ened, we  may  safely  adopt  what  was  conceded 
both  by  the  counsel  and  the  court,  that  "  The 
Sydney  "  might  by  the  circumstances,  be  made 
to  read  "the  steamboat  Sydney,  now  owned 
and  being  built  by  the  defendant  at  Baltimore." 
The  writing  itself  neither  called  "The  Syd- 
ney "  a  boat,  nor  declared  to  whom  it  belonged, 
nor  where  it  lay. 

Several  cases  were  cited  by  the  counsel  for 
the  defendant.  I  have  examined  them.and  find 
nothing  decisive  against  our  ability  to  sustain 
the  covenant  before  us.  My  main  attention 
has  been  directed  to  the  cases  cited  by  him 
from  our  own  reports.  Abeel  v.  Raddiff,  13 
Johns.,  297,  299,  was  clearly  a  case  of  patent 
ambiguity,  within  Ld.  *Bacon's  rule.  [*664 
The  clause  rejected  for  uncertainty,  had  no 
reference  to  a  subsisting  object.  The  hypo- 
thetical dictum  in  Jackson  v.  Parkhurst,  4 
Wend.,  369,  374,  I  am  certainly  not  prepared 
to  concede  in  its  full  extent.  A  grant  of  "  all 
the  land  lying  north  of  a  certain  highway,  in 
a  certain  town,"  I  do  not  believe  to  be  irre- 
mediably void,  provided  it  be  shown  that  the 
grantor  owned  land  there.  A  case  not  cited, 
at  least  not  included  in  my  notes  of  the  argu- 
ment, is  the  strongest.  Schuyler  v.  Van  Der 
Veer,  2  Cai.,  235.  It  was  an  action  on  an 
award,  "  that  the  said  John  Schuyler  and  John 
Van  Der  Veer  should  finish  the  house  between 
them,  and  be  so  far  complete  as  to  board  it 
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over  the  roof,  and  the  floor  complete,  and  a 
chimney;  and,  if  the  said  John  Van  Der  Veer 
should  keep  the  stove,  then  he  should  pay 
John  Schuyler  fifty  shillings  for  it.  That  the 
cost  of  the  arbitration  should  be  jointly  borne." 
A  majority  of  the  judges  clearly  thought  the 
award  uncertain,  as  referring  to  the  house,  the 
stove  and  the  costs,  without  saying  what  house, 
what  stove  or  what  costs;  though  Thompson, 
J.,  thought  all  the  defects  might  have  been 
obviated  by  proper  averments.  It  is  enough, 
however,  to  say  that  the  question  stood  and 
was  decided  upon  a  demurrer  to  the  replica- 
tion, which  set  forth  the  award  without  at- 
tempting to  make  it  certain  by  averments.  It 
was  impossible  for  the  learned  judges  to  pro- 
nounce absolutely,  in  advance,  that  the  cer- 
tainty of  what  was  meant  could  not  be  made 
very  clear  by  the  surrounding  circumstances. 
I  will  barely  refer  to  Wat.  Arb.  &  Awards.122, 
•et  seq.,  indeed  the  whole  of  section  three  (now, 
I  take  it,  in  the  hands  of  the  American  profes- 
sion generally,  through  that  excellent  series  of 
publications, the  Law  Library,  Nos.  31,  32,  and 
the  cases  there  cited),  in  order  to  say  that 
Schuyler  v.  Van  Der  Veer,  might  now,  perhaps, 
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be  deemed  a  case  proper  for  reconsideration, 
even  in  respect  to  the  principal  points  decided 
by  it. 

On  the  whole,  it  is  impossible  to  doubt  of 
the  meaning  of  the  covenant  in  question,  on 
the  extrinsic  or  collateral  facts  offered  in  evi- 
dence at  the  trial.  It  is  possible  that  the  dec- 
laration may  have  been  defective,  if  it  did  no 
more  than  *set  forth  the  covenant  in  [*665 
question  verbatim.  It  may  have  been  too  meagre 
for  want  of  averring  or  reciting  the  facts  of- 
fered in  proof;  but  this  is  not  a  motion  in  ar- 
rest, and  the  declaration,  therefore,  is  not  be- 
fore us.  If  the  plaintiff  shall  deem  it  defective, 
he  may  move  to  amend. 

The  question  before  us  is  one  upon  evidence 
to  explain  and  apply  the  covenant.  We  think 
that  the  evidence  offered  for  that  purpose  was 
improperly  rejected;  and  that  there  must  be  a 
new  trial,  the  costs  to  abide  the  event. 

Ordered  accordingly. 

Di8tingruished-2  Hill.  553. 

Cited  —23  Wend.,  78 ;  24  Wend.,  279,  288  :  40  N.  Y., 
362 ;  49  N.  Y.,  505 ;  69  N.  Y.,  338 ;  9  Barb.,  633 :  12 
Barb..  607 :  17  Barb.,  269 ;  18  Barb.  201 :  35  Am.  Dec., 
550,  623;  40  Am.  Dec.,  109  (1  Smed.  &  M.,  502). 
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A  writ  of  error  will  not  lie  until  a  final  determi- 
nation of  all  the  issues  joined  in  the  court  below,  un- 
less from  the  record  itself  it  is  apparent  that  the 
judgment  rendered  in  the  court  below  disposes  of 
the  whole  matter. 

Citations— 11  Co.,  38,  41;  1  Saund.,  80,  n.  I;  12 
Wend.,  311 :  17  Johns.,  239.  479. 

IN  this  case  a  motion  was  made  to  quash  a 
writ  of  error,  sued  out  by  the  plaintiff  be- 
low, who  brought  an  action  of  replevin  for  a 
pair  of  horses.  The  deplaration  contained  two 
counts.  The  defendant  pleaded  the  general  is- 
sue and  a  special  plea  to  each  of  the  counts. 
Issues  of  fact  were  joined  upon  all  the  pleas 
except  the  special  plea  to  the  second  count,  to 
which  there  was  a  demurrer,  and  upon  which 
the  court  below  gave  judgment  for  the  defend- 
ant. Whereupon  the  plaintiff,  without  dispos- 
ing of  the  issues  of  fact,  sued  out  a  writ  of  er- 
ror; and  iu  answer  to  the  motion  to  quash  the 
writ,  read  an  affidavit  that  the  cause  of  action 
was  the  same  in  each  count,  and  if  the  plea  to 
the  second  count  on  which  the  court  below  had 
given  judgment  for  the  defendant  could  be  sus- 
tained, it  was  useless  to  proceed  with  the  ac- 
tion. 

By  the  Court,  Nelson,  Ch.  J,  I  was  at  first 
struck  with  the  force  of  the  reason  urged  in 
favor  of  a  decision  on  the  writ  of  error  as  to 
the  plea  sustained  on  demurrer  by  the  court 
below,  without  requiring  the  party  to  go  on  and 
try  the  issues  of  fact,  as  it  went  to  the  whole 
6(58*]  cause  of  action,  *and  refused  to  quash 
the  writ,  thinking  it  useless  the  parties  should 
be  at  the  expense  of  trying  those  issues  in  the 
face  of  the  opinion  of  the  court.  But  I  am  now 
satisfied  it  should  have  been  quashed.  I  was 
led  into  the  mistake  by  allowing  the  legal  im- 
port of  the  pleadings  on  the  record  to  be  con- 
trolled by  the  opposing  affidavit;  whereas  noth- 
ing short  of  a  change  of  such  import  or  effect 
entered  upon  the  record  itself,  should  have 
been  regarded.  If  both  counts  included  the 
same  cause  of  action,  and  a  valid  bar  to  one 
would  be  equally  so  to  the  other,  and  the 
plaintiff  wished  to  avoid  the  expense  of  trying 
the  issues  formed  upon  both,  he  should  have 
entered  a  nolle  prosequi  as  to  one.  That  would 
afford  the  best  and  safest  evidence  of  the  fact, 
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and  nothing'short  can  be  allowed  for  the  pur- 
pose of  this  writ. 

It  is  only  upon  the  idea  that  the  whole  mat- 
ter is  disposed  of  and  ended  in  the  court  be- 
low, that  the  writ  of  error  can  be  sustained ; 
and  that  should  be  determined  from  an  inspec- 
tion of  the  record  itself,  not  by  affidavit.  Met- 
calfs  case,  11  Co.,  38,  is  decisive  upon  this 
point.  It  is  there  said  in  the  second  resolution, 
that  the  words  in  the  writ  sijudicium  inde  red- 
ditum  sit,  etc.,  are  intended  not  only  a  judg- 
ment in  the  chief  matters  in  controversy,  but 
also  in  the  whole,  so  that  the  suit  may  be  at  an 
end.  Several  examples  are  given.  Such  as  an 
action  of  trespass  for  taking  cattle:  as  to  par- 
cel, the  defendant  pleaded  not  guilty;  and  as  to 
the  other,  he  pleaded  another  plea,  to  which 
there  was  a  demurrer,  afterwards  the  issue  was 
found  for  the  plaintiff,  upon  which  he  had 
judgment ;  but  error  would  not  lie  till  the  whole 
matter  was  determined.  The  reason  given  is, 
that  if  the  record  should  be  removed,  before 
the  whole  matter  be  determined  in  the  court 
below,  there  would  be  a  failure  of  justice,  for 
the  K.  B.  cannot  proceed  upon  the  matters  not 
determined,  and  upon  which  no  judgment  is 
given  ;  and  the  whole  record  ought  to  be  in 
the  C.  P.  or  K.  B. ;  "it  is  entire,  and  cannot 
be  here  and  there  likewise."  The  court  be- 
low is  not  authorized  to  send  the  record  till  the 
whole  matter  is  determined.  The  writ  is  con- 
ditional, sijudicium  inde  redditum  sit,  tune  re- 
cordum,  et  processum,  etc.,  mittatis,  etc.  The 
word  inde,  it  is  said,*goes  to  the  entire  [*66O 
matter,  and  until  that  is  determined,  the  rec- 
ord and  proceedings  are  not  to  be  sent  by  the 
terms  of  the  writ. 

Ld.  Coke  mentions  one  or  two  exceptions  to 
the  general  rule  in  Metcalfs  case,  p.  41,  but 
they  are  out  of  the  ordinary  proceedings  in  a 
suit,  and  stand  upon  grounds  peculiar  to  the 
particular  case  and  mode  of  proceeding.  Where 
the  determination  below  shows  that  the  party 
is  entitled  to  judgment  upon  the  whole  record, 
there,  though  there  may  be  other  issues,  error 
may  be  brought ;  the  case  then  falls  directly 
within  the  reason  of  the  general  rule.  The 
whole  matter  is  disposed  of  and  at  an  end.  1 
Saund.,  80,  n.  1.  The  case  of  Jack  v.  Martin, 
12  Wend.,  311,  is  an  example,  and  the  remark 
will  explain  some  other  cases  cited  by  the  coun- 
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sel  for  the  plaintiff  here.  It  will  not,  I  admit, 
explain  the  case  of  Port  v.  Jackson,  17  Johns., 
23y,  479,  and  perhaps  others,  but  these  must 
have  been  carried  up  without  the  objection 
taken,  and  stand  upon  the  acquiescence  of  the 
parties;  or  possibly  the  whole  case  may  have 
been  disposed  of  below,  though  not  stated  in 
the  report  of  the  case. 

I  am  clear,  therefore,  that  the  writ  must  be 
quashed  ;  but  as  the  attorney  for  the  plaintiff 
in  error  proposes  now  to  enter  a  nolle  prosequi 
upon  the  other  count,  he  may  do  so  in  the  court 
below,  as  of  the  term  judgment  was  rendered 
on  the  demurrer,  on  payment  of  the  costs  of 
the  issues  upon  it  to  the  defendant's  attorney, 
in  20  days  after  service  of  a  copy  of  this  rule; 
in  that  case,  the  writ  to  stand;  otherwise,  to  be 
quashed. 

As  the  motion  was  before  unadvisedly  de- 
nied, the  attorney  for  the  plaintiff  must  refund 
the  costs  paid  on  that  motion. 

No  costs  of  this  motion  on  either  side. 

Cited  In— 6  Hun.  284 ;  11  How.  U.  S.,  32  :  20  How. 
T.  S.,  654 ;  23  Am.  Rep.,  330  (122  Mass.,  322). 


«7O*]     *TRUMBULL  v.  HEALY. 

Practice — Special  Bail — Exoneretur — Insolven- 
cy— Fraud — Remedy  for. 

Special  bail  are  entitled  to  have  an  exoneretur  en- 
tered on  the  bailpiece,  where  the  principal  has  ob- 
niiiu-d  his  discharge  as  an  insolvent  debtor,  since  the 
rendition  of  the  judgment  against  him :  and  that 
whether  the  discharge  be  granted  under  the  Act  to 
Exonerate  the  Person  of  the  Debtor  from  Imprison- 
ment, or  under  the  Two  Third  Act. 

An  exoneretur  will  be  ordered,  notwithstanding1 
the  allegation  of  fraud :  the  question  of  fraud,  can 
be  raised  only  by  a  new  action. 

Citations-2  Boa.  &  P.,  45 ;  1  Archb.  Pr.,  310.  311  ; 
1  Cai.,  249 ;  9  Johns..  259 ;  9  Wend.,  431 :  1  Cow.,  50, 
22*:  7  Cow..  518:  1  R.  8..  795.  sees.  21.  22;  Petered.. 
Bail.  109. 393 :  Bos.  &  P..390 : 1  Barn.  &  Ald.,332 ;  Bag- 
ley,  Pr.,  171. 

THIS  was  a  motion  by  special  bail  for  an  ex- 
oneretur,  on  the  ground  that  the  principal, 
since  the  judgment  against  him,  had  obtained 
a  discharge  under  the  Act  to  Exonerate  the 
Persons  or  Debtors  from  Imprisonment.  The 
motion  was  resisted  on  the  ground  that  the  prin- 
cipal not  being  a  resident  of  this  State,  came 
here  fraudulently  for  the  purpose  of  obtaining 
his  discharge. 

lift  the  Court,  Nelson,  Ch.  J.  As  a  general 
rule,  the  certificate  of  a  bankrupt,  or  discharge 
of  an  insolvent  debtor,  is  equivalent  to  a  surren- 
der in  discharge  of  special  bail;  and  an  exontr- 
etur  will  be  entered  on  motion.  The  relief  is 
summary,  as  the  facU  cannot  be  pleaded  by 
way  of  defense  to  an  action  on  the  recognizance. 
V&P..43;  1  Archb.  Pr.,  811.  Thebailare 
discharged  in  these  cases  without  the  trouble 
and  expense  of  a  surrender,  because  the  prin- 
cipal is  not  liable  to  imprisonment  on  the  debt. 

In  1  Cai.,  249,  to  an  application  for  an  exon- 
errtur,  the  court  refused  to  hear  the  objection 
that  the  discharge  wax  not  duly  stamped,  say- 
ing the  Act  mane  it  conclusive,  except  in  canes 
of  fraud.  In  9  Johns.,  259,  they  refused  to  hear 
affidavits  charging  fraud  in  obtaining  the  di* 
charge,  on  an  application  of  the  principal  who 
hud  been  surrendered  by  hi*  bail.  Raying  it  had 
been  so  decided  in  several  case*  at  the  previous 
term,  and  that  the  plaintiff  miiflt  resort  to  his 
action.  The  same  was  held  in  9  Wend..  431  ; 
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and  it  follows,  of  course,  if  the  allegation  of 
fraud  would  not  be  permitted  against  the  dis- 
charge of  the  principal,  it  would  not  on  motion 
to  discharge  the  bail. 

*In  1  Cow.,  50,  an  application  was  [*671 
made  by  the  principal  to  be  discharged  from 
arrest  on  mesne  process  on  filing  common  bail, 
and  resisted  on  the  ground  of  fraud.  After  a 
very  full  discussion,  the  court  discharged  him, 
saying  none  of  the  proceedings  before  the  dis- 
charge could  be  questioned  in  this  summary 
way.  It  had  been  obtained  under  the  Two 
Third  Act.  But  in  page  228,  another  case  in  the 
same  volume,  they  refused  to  discharge  from 
arrest  on  mesne  process,  on  a  prima  facie  case  of 
fraud  being  shown  against  the  discharge.  This 
was  under  the  Act  to  Abolish  Imprisonment. 
The  distinction  was  made,  doubtless,  upon  the 
provision  of  the  Act  of  1819,  which  authorized 
the  debtor  to  be  held  to  bail  on  mesne  process, 
on  the  allegation  of  fraud.  7  Cow.,  518.  The 
same  provision  is  now  extended  to  suits  against 
persons  holding  a  discharge  under  either  Act 
and,  therefore,  the  ground  for  the  distinction 
no  longer  exists.  1  R.  S.,  795,  sees.  21,  22. 

The  amount  of  the  decisions  on  this  subject 
seems  to  be,  that  the  principal  will  be  dis- 
charged, and  an  exoneretur  ordered  on  the  bail- 
piece,  on  behalf  of  the  bail,  as  the  case  may  be, 
where  judgment  has  been  obtained  before  the 
discharge,  on  a  summary  application,  and  the 
allegation  of  fraud  will  not  be  heard  on  afflda- 
vjtsln  opposition.  The  plaintiff  must  resort  to 
his  action  against  the  principal,  in  which  he 
may  be  arrested  and  held  to  bail  on  the  debt, 
notwithstanding  the  discharge  here  under  the 
Two  Third  Act  as  well  as  the  Act  to  Abolish 
Imprisonment.  1  R.  S.,  795.  sees.  21,  22.  Then 
the  defendant  being  compelled  to  plead  the  dis- 
charge, the  issue  on  the  allegation  of  fraud  will 
be  tried  as  it  should  be  before  the  court  and 
jury.  Cases  may  occur  where  the  court  would 
open  the  judgment  and  allow  the  discharge  to 
be  pleaded  in  the  original  action,  instead  of 
compelling  the  plaintiff  to  institute  a  new  suit; 
but  these  must  depend  upon  their  own  circum- 
stances, and  will  be  exceptions  to  the  general 
rule. 

The  bail,  as  I  have  before  stated,  cannot 
plead  the  discharge  in  an  action  against  them; 
the  only  way  in  which  it  can  be  made  availa- 
ble is  either  by  motion  or  a  feigned  issue.  The 
latter  is  sometimes  ordered  in  England,  though 
*the  practice  appears  to  be  unsettled.  [*O7i- 
Petersd.,  Bail,  898,  109. 1  Bos.  &  P..  890;  1  B. 
&  Ald.,^882;  Bagley.  Pr..  171  ;  1  Archb.  Pr., 
810,  811,  and  cases  cited.  I  have  found  no  case 
where  a  feigned  issue  has  been  ordered  by  this 
court  on  such  a  motion,  and  think  the  practice 
ought  not  to  be  introduced.  There  are  now 
very  few  cases,  comparatively,  in  which  the 
defendant  can  be  held  to  bail, 'and  the  expense 
of  a  feigned  issue  would  be  generally  dispro- 
portioned  to  any  advantage  that  could  accrue 
to  the  plaintiff;  especially  since  he  may  arrest 
the  defendant  anew  and  hold  him  to  bail,  and 
thus  litigate,  incidentally,  the  validity  of  the 
discharge.in  the  course  of  obtaining  the  second 
judgment. 

Upon  this  view  of  the  practice,  the  bail  here 
are  entitled  to  be  discharged.  Let  art  exoneretur 
be  entered. 

Cited  In-W  \.  V..M:  <B  How.Pr..  527. 
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Ex  PARTE  L.  ROBINSON,  Proceeded  Against  as 
an  Absconding  Debtor. 

Proceedings  against  Absconding  Debtor — Statute 
— Affidavit •—  Sufficiency  of— Facts  and  Cir- 
cumstances must  be  stated. 

In  a  proceeding-  against  a  person  as  an  abscond- 
ing debtor,  the  affidavit  required  by  statute  to  be 
made  by  disinterested  witnesses,  though  unquali- 
fied in  its  terms  that  the  debtor  had  left  the  State 
with  intent  to  defraud  his  creditors,  is  not  enough 
to  justify  the  issuing  of  a  warrant ;  the  witnesses 
must  state  the  facts  and  circumstances  to  establish 
the  grounds  on  which  the  application  is  made,  so 
that  the  officer  to  whom  the  application  is  made 
may  exercise  a  discretion  in  the  matter. 

Citations— 1  R.  S.,  765,  sees.  1,  4  ;  14  Wend.,  237. 

THE  proceedings  in  this  case  were  brought 
up  by  certiorari.  It  was  objected  that  the 
affidavit  required  by  statute  of  disinterested 
witnesses,  to  authorize  the  issuing  of  the  war- 
rant, was  not  sufficient.  The  substance  of  the 
affidavit  is  stated  in  the  opinion  delivered  by 
the  Chief  Justice. 

By  the  Court.  Nelson,  Ch.  J.  The  statute 
prescribes,  that  whenever  the  debtor  shall  se- 
cretly depart  from  the  State  with  intent  to  de- 
fraud his  creditors,  etc.,  application  for  an  at- 
tachment may  be  made,  etc.  1  R.  S.,  765,  sec.  1. 
The  application  shall  be  made  in  writing,  veri- 
fied by  the  affidavit  of  the  creditor,  etc.  and, 
among  other  things,  shall  state  "the  grounds" 
C$73*]  *upon  which  it  is  founded.  Sec.  4. 
And  the  facts  and  circumstances  to  establish 
the  grounds,  etc.,  shall  be  verified  by  the  affi- 
davits of  disinterested  witnesses. The  witnesses 
in  this  case  state  that  they  had  inquired  for  R. 
at  his  late  residence,  and  were  informed  that 
he  had  left  the  State  for  Michigan,  and  was 
not  in  the  county.  They  further  say  that  he 
has  left  the  State  with  intent  to  defraud  his 
creditors.  The  counsel  for  the  applicant  sup- 
poses that  the  fact  itself,  of  absconding  with 
the  fraudulent  intent,  is  here  affirmed  by  the 
two  witnesses,  and  that  it  is  better  evidence 
than  the  facts  and  circumstances.  The  statute, 
however,  requires  them  to  be  stated,  and  was 
intended  to  break  up  the  practice  of  swearing 
within  the  words  of  the  general  ground  upon 
which  the  process  issued. 

Affirming  that  a  party  has  left  the  State  with 
intent  to  defraud  his  creditors,  may  be  predi- 
cated more  upon  matters  of  opinion,  or  belief, 
than  upon  fact.  The  affirmant  may  honestly 
believe,  and  thus  affirm  it  in  general  terms; 
whereas,  if  called  to  state  the  facts  and  cir- 
cumstances upon  which  he  reached  the  con- 
clusion, the  officer  (being  thus  enabled  to  ex- 
ercise his  judgment  in  the  matter)  might  well 
differ  from  him.  Certainly,  as  far  as  the  wit- 
nesses here  undertook  to  explain,  they  failed 
altogether  in  laying  any  foundation  for  their 
conclusion,  unless  we  are  to  assume  that  a  visit 
to  Michigan  is  at  least  prima  facie,  if  not  con- 
clusive evidence,  of  an  intent  to  abscond  in 
fraud  of  creditors.  The  case  of  Smith  v.  Luce, 
14  Wend.,  237,  is  an  authority  on  this  point. 
There,  in  an  analogous  case,  the  affidavit  was 
in  the  general  words  of  the  Act,  but  was  holden 
defective  in  not  stating  the  facts  and  circum- 
stances upon  which  the  general  affirmation  was 
predicated. 

Proceedings  reversed. 
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Cited  in-4  Hill,  601;  5  Hill,  286;  4  Hun,  492;  5- 
Barb.,  579 ;  7  Barb.,  190,  255 ;  9  Barb.,  446 ;  5  How.  Pr., 
46;  13  How.  Pr.,  352. 
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Administrator — Purchasing   Judgment  against 
Plaintiff—  Set-Off. 

An  administrator  who  has  purchased  a  judgment 
against  a  plaintiff  since  the  rendition  of  a  judgment 
against  him  for  a  debt  owing  by  the  intestate,  will 
not  be  allowed  by  the  court,  in  the  exercise  of  its 
equitable  powers,  to  set  off  such  judgment. 

Citations— 2  Geo.  II.,  ch.  22,  sees.  13, 37,39;  2  R.  S.. 
279,  sees.  37-39;  Willes,  104,  n.  o,  264  n.;  Bab.  Set- 
Off,  64.  65;  8  Wend.,  530;  4  Johns.  Ch.,  13;  1  R.  L., 
515.  sec.  1 ;  20  Johns..  137  ;  2  Paige,  402  ;  5  Madd.,  459. 

IN  October  Term,  1839,  a  judgment  was  re- 
covered in  the  name  of  the  plaintiff  against 
W.  M.  Tallman,  as  administrator  of  D.  Tall- 
man,  deceased,  to  the  amount  of  $272.14  on  a 
former  judgment  against  his  intestate.  The 
judgment  had  been  assigned  to  one  Paul  P. 
Yale.  In  Dec.,  1839,  the  defendant,  Tallman, 
purchased  a  judgment  against  Yale  in  favor  of 
Bennett  &  Stryker  to  the  amount  of  $225.69, 
and  took  an  assignment  to  himself  as  admin- 
istrator. The  purchase  was  made  in  consider- 
ation of  $136.50,  for  which  he  gave  his  indi- 
vidual note;  and  a  motion  was  now  made  to 
set  off  the  latter  judgment  against  the  former. 

Bytlie  Court,  Nelson,  Ch.  J.  The  question 
is,  whether  the  judgment  purchased  by  the  ad- 
ministrator can  be  set  off  against  one,  recov- 
ered against  him,  as  such,  on  a  demand  due 
from  the  intestate.  It  appears  to  me  the  au- 
thorities as  well  as  the  policy  of  the  law  is 
against  the  application. 

The  English  Statute  of  2  Geo. II..  ch.  22,  sec. 
13,  is  substantially  like  our  own,  2  R.  S.,  279, 
sees.  37-39,  under  which  it  has  been  deter- 
mined in  a  suit  by  an  executor,  whether  de- 
scribing himself  as  such  or  not,  to  recover  a 
debt,  where  the  cause  of  action  accrued  after 
the  death  of  the  testator,  the  defendant  cannot 
set  off  one  due  him  from  the  estate.  Willes, 
264,  n.,  and  104,  n.  a;  Babington,  Set-off,  64, 
65;  8  Wend.,  530;  4  Johns.  Ch.,  13.  The  rea- 
son is,  if  allowed,  it  would  alter  the  course  of 
distribution.  The  demand  when  collected  is 
assets,  out  of  which  the  defendant  is  entitled 
to  be  paid  only  in  due  course  of  administra- 
tion; whereas,  if  the  set-off  be  allowed,  there 
might  be  an  undue  preference  over  other  cred- 
itors: his  debt  would  thus  be  paid  in  any  event. 

*If,  therefore,  Tallman  should  bring  [*675 
a  suit  upon  the  judgment  he  holds,  against 
Yale,  the  latter  would  be  precluded  from  set- 
ting off  his,  according  to  the  above  cases;  and 
if  so,  as  the  rule  is  mutual,  the  former  would 
equally  fail  if  the  action  was  against  him.  4 
Johns.  Ch.,  13.  Neither  should  he  be  permit- 
ted, as  the  effect  upon  the  assets  would  be  the 
same  as  if  Yale  had  set  off  his  debt. 

Our  statute  appears  to  have  been  drawn  with 
reference  to  this  exposition  of  2  Geo.  II.,  sec.37. 
In  suits  brought  by  executors  and  administra 
tors,  demands  existing  against  their  testators 
or  intestates,  and  belonging  to  the  defendant 
at  the  time  of  their  death,  may  be  set  off,  etc. 
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Sec.  39.  In  actions  against  executors  and  ad- 
ministrators, etc.,  they  may  set  off  demands 
belong  to  their  testators  or  intestates,  etc. 
These  provisions  accord  with  the  doctrine  of 
the  case  of  Kilington,  Ex'r  v.  Stevenson,  cited 
in  Willes,  264,  n.,  before  referred  to,  and  which 
has  always  been  regarded  as  sound  law.  It 
was  there  conceded,  if  the  debt  had  existed  in 
the  lifetime  of  the  testator  against  the  defend- 
ant, he  might  have  set  off  his  demand  against 
the  estate.  Tnat  would  have  been  a  case  with- 
in the  Statute  of  Geo.  II.  There  would  have 
been  "mutual  debts"  existing  between  the  tes- 
tator and  defendant;  or,  in  the  language  of  our 
old  statute,  1  R.  L.,  515,  sec.  1,  they  would 
have  been  persons  "indebted  to  each  other,"  or 
having  "demands  arising  on  contract,  or  cred- 
its against  each  other;"  the  balance  only,  in 
that  case,  if  any,  would  be  the  debt,  and  enter 
into  the  assets.  20  Johns.,  137,  and  see  2 
Paige,  402. 

In  any  view  that  can  be  taken  of  this  case, 
the  set  off  must  be  denied.  If  the  judgment 
against  Yale  belongs  to  Tallman  individually, 
then  the  objection  is  insuperable — the  debts 
exist  in  different  rights,  5  Madd.,  459;  and  if 
he  holds  it  as  administrator,  it  belongs  to  the 
assets  of  the  estate,  and  must  be  applied  in  the 
usual  course  of  distribution. 

Such  are  the  authorities,  and  they  are  found- 
ed in  justice  and  sound  policy. 

Motion  denied,  with  cost*. 

Cited  In— 59  N.  Y.,  577  (17  Am.  Rep.,  388);  74  N.  Y., 
47+  (30  Am.  Rep.,  322):  2  Bradf.,  31 ;  7  W.  Dig.,  364 ;  20 
Wia.,  391. 


676*]      *FEXTON  ».  FOLGER. 

COFFIN  «.  FOLGER  &  TOWNSEND. 

Sale  of  Partnership  Property  under  Two  Execu- 
tions, One  against  Firm  and  One  against  In- 
dividual Partner— The  Former  has  the  Pref- 
erence where  Proceeds  are  Insufficient  to  Sntixfy 
Both— Time  of  Delivery  of  Executions — Effect 
of. 

Where  there  are  two  executions  in  the  hands  of 
the  sheriff,  OIK;  against  a  firm  consisting  of  two 
members,  and  the  other  against  one  of  the  members 
of  the  firm  for  his  Individual  <l<-i>t.  upon  both  of 
which  executions  tho  partnership  pro|»erty  is  sold, 
and  the  sum  rained  by  the  sale  Is  not  sufficient  to 
satisfy  both  executions,  the  creditor  hold!  tip  th«- ex- 
ecution against  the  tlrin  in  entitled  to  u  preference 
in  the  appropriation  of  the  pro<-eeds  of  sale;  but 
where  the.  property  in  sold  on  the  execution  ajminst 
the  Individual  partner,  though  after  the  delivery 
of  the.  execution  lUfiilnst  tnith  partners,  the  plaintiff 
in  the  execution  on  which  the  property  was  sold  is 
•  •untied  to  the  proceeds.  If.  at  the  time  of  the  sale, 
sumcicnt  time  had  not  elapocd  for  advertisement 
and  sale  under  the  other  execution. 

Citations--!  Wend.,  311 ;  1  Ld.  itaytn..  261 :  4  East, 
53H ;  Bin*.  Exec.,  247  :  r.,  177 ;  12  Johns.. 

182;  1  Cow.,  69,  1  T.  R.,  7».  731,  n.  a. 

A  PPROPKIATION  of  moneys  raised  by 
IA  execution.  Folger  &  Townsend  were 
partners  as  rope  manufacturer*.  Fenton  hav- 
ing obtained  a  judgment  against  Folger  for 
$1.284  31.  for  a  debt  owing  by  Folger  Individ 
ually.  had  an  execution  delivered  to  tho  sheriff 
May  18,  1839.  which  was  levied  upon  a  quan- 
tity of  rope,  cordaire.  hemp,  etc.,  the  partner- 
ship property  of  Folger  «fc  Town-end,  which 
was  advertised  to  be  sold  Oct.  21.  On  that 
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day  the  sale  was  postponed  until  the  25th,  and 
then  to  Oct.  26,  when  it  took  place,  and  about 
$1,000  made.  Oct.  21,  1839,  Coffin,  the  plaint- 
iff in  the  second  above  en  titled  cause,  delivered 
an  execution  to  the  sheriff  on  a  judgment  ob- 
tained by  him  against  both  members  of  the  firm, 
viz.:  Folger  &  Towusend,  for  $1,076.23,  and 
now  claims  that  the  proceeds  of  the  sale  be  ap- 
propriated towards  payment  of  the  execution 
in  his  favor. 

By  the  Court,  Nelson,  Ch.  J.  This  is  a  mo- 
tion on  the  part  of  Coffin,  the  plaintiff  in  the 
second  above  entitled  cause,  to  have  the  mon- 
eys raised  by  the  sale  Oct.  26,  applied  to  the 
payment  of  his  execution.  The  ground  taken 
is,  that  though  his  execution  is  junior  to  Fen- 
ton's,  he  is  entitled  to  have  it  first  satisfied  out 
of  the  partnership  funds,  on  the  authority  of 
Crane  v.  *  French,  1  Wend.,  311.  Such  [*677 
preference  was  there  given,  for  the  reason  that 
the  execution  against  the  individual  partner 
was  a  lien  only  upon  his  moiety  of  the  surplus 
after  a  settlement  of  the  partnership  accounts; 
and  the  rule  would  doubtless  govern  this  case, 
provided  Coffin  was  in  a  condition  to  claim  the 
appropriation.  But  he  is  not.  There  has  been 
no  sale  on  his  execution.  It  came  into  the 
bands  of  the  sheriff  on  the  21st,  and  the  sale 
took  place  Oct.  26,  five  days  after  it  was  re- 
ceived. There  was  not,  as  appears  from  the 
papers  before  me,  nor  could  there  have  been, 
either  advertisement  or  sale  of  the  property 
under  it.  Fenton's  execution  has,  therefore, 
by  virtue  of  the  sale,  acquired  priority;  and, 
as  the  facts  stand,  the  money  should  be  paid 
over  to  him. 

If  A  and  B  have  two  several  judgments 
against  C,  and  they  take  out  writs  of  fi.  fa., 
which  are  delivered  at  different  days,  and  the 
sheriff  execute  that  which  was  last  delivered, 
the  sale  is  valid;  and  the  only  remedy  of  the 
plaintiff,  whose  writ  was  first  delivered,  is  by 
action  against  the  sheriff.  SmaUcomo  v.  Cross, 
1  Ld.  liaym..  251;  4  East,  538;  Bingh.  Execu- 
tions, 247  ;  Watson,  Sheriffs,  177  ;  12  Johns., 
162:  1  Cow.,  594.  The  party  cannot  seize  the 
property  by  the  execution  first  delivered,  after 
such  sale.  Id.  The  case  of  Rybot  v.  Peckhiim, 
cited  in  1  T.  R.,  731,  n.  a,  is  decisive  on  this 
point.  That  was  an  action  against  the  sheriff 
for  a  false  return  to  a  ./I.  fa.  The  plaintiff  de- 
livered his  execution  to  the  sheriff,  under 
which  1m  officer  levied  the  debt  by  sale;  then 
the  sheriff  discovered  an  older  execution  in  the 
office,  and  returned  the  plaintiff's  nuU.t  bona. 
The  defendant  obtained  a  verdict;  but  on  mo- 
tion for  a  new  trial,  on  the  ground  that,  though 
the  other  fl.  fa.  being  delivered  first,  was  ma- 
terial between  the  plaintiff  in  that  suit  and  the 
sheriff,  and  would  be  sufficient  to  charge  him 
with  that  debt,  it  was  not  material  between  the 
present  plaintiff  and  the  sheriff,  for  he  having 
once  sold  under  the  plaintiff's  execution,  was 
answerable  to  him  for  the  debt;  and  on  show- 
ing cause,  the  counsel  for  the  defendant  gave 
up  the  cfc.se.  and  a  verdict  was  entered  for  the 
•plaintiff  The  doctrine  is  fully  con-  [*67S 
tinned  by  the  judges  in  the  principal  case.  1 
T.  R..  729. 

Coffin  can  Htand  in  no  belter  condition  than 
if  bin  execution  had  been  first  delivered  to  the 
sheriff.  It  would  be  mo.st  unjust  now,  to  al- 
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low  the  fund  to  be  diverted  from  Fenton's  exe- 
cution. The  property  was  bid  off  to  some- 
thing like  the  amount  of  it.  The  plaintiff,  as 
is  to  be  presumed,  knew  the  sale  to  be  under 
his  execution,  and  felt  no  interest  beyond  rais- 
ing the  debt.  If  he  had  known  that  Coffin's 
execution  took  priority,  he  would  probably 
have  raised  the  bids  on  the  property,  as  ac- 
cording to  the  opposing  affidavit,  there  was 
enough  to  have  satisfied  both  executions. 

Besides,  if  there  be  any  question,  and  from 
the  facts  as  disclosed  it  is  not  improbable, 
about  the  right  to  sell  the  whole  interest  of 
the  firm,  Fenton  may  have  made  himself  ac 
countable  to  the  party  damnified. 

The  motion,  therefore,  must  be  denied,  with  cost*. 

Commented  on— 16  Hun,  167 ;  5  Barb.,  391 ;  8  W. 
Dig.,  27. 
Cited  in-2  Am.  Rep.,  197  (48  N.  H.,  117). 


HO  WELL  &  HO  WELL  c.  ELDRIDGE. 

Practice— Death  of  One  of  Two  Plaintiffs  after 
Judgment — Issue  of  Execution— Costs. 

Where  one  of  two  plaintiffs  dies  after  judgment, 
execution  may  issue  without  scire  facias  as  well  in 
ejectment  as  in  a  personal  action ;  but  it  must  be  in 
the  joint  names  of  both  defendants. 

This  court  will  not  intermeddle  with  questions  of 
costs  in  chancery  required  to  be  paid  as  conditions 
to  applications  here;  but  leaves  that  court  to  vindi- 
cate its  own  authority. 

Citations— 1  Archb.,  374 ;  2  Saund.,  72,  K.  «. 3 ;  1 
Ld.  Raym.,244:  2  Ld.  Raym.,  808  :  4  Burr.,  1970  ;  3 
Salk  319 ;  2  R.  8.,  235,  sec.  37. 

MOTION  to  set  aside  a  writ  of  habere  facias 
possessionem  as  issued  irregularly,  and  for 
a  new  trial  under  the  statute  in  an  action  of 
ejectment.  The  suit  was  originally  commenced 
in  the  Suffolk  C.  P.,  where  the  plaintiffs  ob- 
tained a  verdict  in  Oct.,  1830.  In  Jan.,  1831,  a 
new  trial  was  gran  ted  by  the  C.  P.,  and  in  the 
month  of  May  following,  the  cause  was  re- 
moved into  this  court  by  cerliorari.  Proceed- 
ings in  this  court  were  then  stayed  by  an  in- 
junction granted  by  the  Vice- Chancellor  of  the 
First  Circuit  until  Oct.,  1834,  when  the  cause 
679*]  was  tried  (the  injunction  *having  been 
modified  for  that  purpose)  and  a  verdict  was 
again  obtained  by  the  plaintiffs.  In  Feb., 1836, 
Stephen  Howell,  one  of  the  plaintiffs,  died, 
having  by  his  last  will  and  testament  devised 
his  interest  in  the  premises  in  question  to  Na- 
thaniel P.  Howell,  his  co  plaintiff.  The  suit  in 
chancery  progressed  until  May,  1839,  when 
the  bill  was  dismissed  with  costs,  but  without 
prejudice  to  an  application  to  this  court  for  a 
new  trial,  on  condition  that  the  defendant  pay 
the  costs  of  the  suit  in  chancery ,  which  were 
taxed  at  $249.06.  In  Oct.,  1839,  this  court 
granted  leave  to  have  a  judgment  entered  upon 
the  verdict  in  Oct.,  1834,  as  of  October  Term, 
1834,  without  prejudice,  however,  to  the  right 
of  the  defendant  to  apply  for  a  new  trial  un- 
der the  statute.  Judgment  was  accordingly  en 
tered,  and  Oct.  23,  1839,  a  writ  of  habere  facias 
possessionem  was  issued  in  the  names  of  both 
plaintiffs,  and  possession  delivered  to  the  sur- 
viving plaintiff.  The  plaintiff  resisted  the  mo- 
tion on  the  grounds:  1.  That  the  writ  of  posses- 
sion was  regularly  issued;  and  2.  That  the  new 
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trial  granted  by  the  C.  P.  was  granted  under 
the  statute,  and  that,  consequently,  the  defend- 
ant was  not  entitled  to  a  second  new  trial  as  a 
matter  of  course;  and  besides  that  the  costs  in 
chancery  had  not  been  paid.  In  answer  to 
which,  it  appeared  that  the  affidavit  upon 
which  the  motion  for  a  new  trial  was  founded 
set  up  newly  discovered  evidence  as  the  ground 
of  the  application;  but  the  notice  of  the  appli- 
cation was  for  a  new  trial  under  the  statute  as 
well  as  on  the  ground  of  newly  discovered  evi- 
dence. The  rule  entered  in  the  C.  P.  is  gen- 
eral, not  specifying  on  what  ground  the  new 
trial  was  granted. 

By  the  Court,  Nelson,  Ch.  J.  The  writ  of 
habere  facias,  I  am  of  opinion,  was  regular. 
The  Revised  Statutes  do  not  reach  the  case;  it 
rests,  therefore,  upon  the  practice  at  common 
law.  The  general  rule  in  all  personal  actions  is, 
that  where  there  are  two  or  more  plaintiffs  or 
defendants,  and  one  dies  after  judgment,  exe- 
cution may  be  sued  out  without  any  scire  facias, 
1  Archb.,  374,  and  cases  cited;  but  it  must  be 
in  the  joint  names  of  all  the  plaintiffs  or  de- 
fendants, and  in  *other  respects  con-  [*68O 
form  to  the  judgment.  Id.,  2  Saund.,  72,  K, 
n.  3. 

Eyre,  arguendo,  in  Penoyer  v.  Brace,  1  Ld. 
Raym.,  244,  gives  the  true  reason,  and  which 
was  afterwards  adopted  by  Ld.  Holt.  He  said 
that  where  the  execution  of  a  judgment  is  not 
chargeable  or  beneficial  to  a  person  who  was 
not  a  party  to  the  judgment,  Iherv  &  scire  facias 
was  unnecessary,  as  in  case  of  survivorship. 
In  that  case  one  of  five  defendants  had  died, 
and  Ld.  Holt  said  there  was  no  need  of  a  sci. 
fa.  because  there  was  no  alteration  of  the  rec- 
ord, nor  any  new  person  made  liable  to  the 
execution.  See,  also,  2  Ld.  Raym.,  808.  A 
suggestion  of  the  death  should,  however,  be 
made  on  the  record. 

The  reason  of  the  rule  does  not  apply  in  its 
full  force  to  the  action  of  ejectment  under  our 
statute;  but  I  perceive  no  serious  objection  to 
it  in  practice.  The  interest  of  a  deceased  co- 
plaintiff  would  descend  to  the  heir  or  pass  to 
the  devisee  and,  therefore,  not  survive,  but  the 
surviving  plaintiff  receives  the  possession,  and 
holds  as  well  for  the  heir  or  devisee  as  for  him- 
self, the  same  as  in  the  case  of  a  personal  ac- 
tion where  he  receives  the  demand,  a  moiety 
of  which  may  belong  to  the  personal  represent- 
ative of  the  deceased.  If  both  plaintiffs  were 
living,  it  would  be  entirely  competent  for  one 
to  receive  possession  under  the  habere  facias. 
Under  the  old  form  of  ejectment  the  question 
would  notarise,  as  the  nominal  plaintiff  never 
died.  4  Burr.,  1970.  In  an  Anonymous  case,  3 
Salk.,  319,  it  was  held  that  after  judgment  in 
ejectment,  where  there  are  more  plaintiffs 
(meaning  lessors,  probably)  and  defendants 
than  one,  after  the  death  of  one,  execution 
may  be  taken  out  by  the  survivors,  without  sci. 
fa. ,  upon  making  suggestion  on  the  roll.  We 
are,  therefore,  but  applying  to  this  case  the 
rule  which  existed  under  the  old  form  of  ac- 
tion, where  one  or  more  of  the  lessors  died  aft- 
er judgment;  they  were  the  real  plaintiffs  in 
the  suit. 

But  without  going  the  length  which  we 
have  supposed  may  be  maintained  consistent- 
ly enough,  I  perceive  no  ground  for  objecting 
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to  the  practice  in  this  particular  case.    Here  it  I  in  the  rule.     It  should  have  indicated  that  the 
appears  that  the  surviving  plaintiff  took  by  de-  j  new  trial  was  granted  under  the  statute. 


vise  the  right  of  the  deceased  in  the  premises 
681*]  and  is,  therefore,  the  *only  person  in- 
terested in  the  execution  of  the  writ.  It  would 
be  aa  idle  ceremony  to  go  through  the  form  of 
making  himself  a  party  to  proceedings  as  the 


As  to  the  costs  in  the  chancery  proceedings, 
we  take  no  cognizance  of  them.  The  statute  pre- 
scribes the  terms  of  granting  a  new  trial  in 
this  action,  and  it  is  our  guide  ;  nor  shall  we 
stop  to  inquire  as  to  the  conditions  said  to 


devisee  of  his  co  plaintiff.  i  be  imposed  by  the  Vice- Chancellor,  as  prereq- 

I  am  inclined  to  think  a  new  trial  should  be   uisites  to  the  granting  of  this  motion  here,  or 


awarded  under  the  statute.  2  R.  S.,  235,  sec. 
37.  As  the  affidavit  on  which  the  verdict  was 
set  aside  in  the  C.  P.,  grounded  the  motion. ex- 
clusively, upon  newly  discovered  evidence.and 
nothing  in  the  rule  indicating  the  contrary,  it 
is.  perhaps,  but  fair  to  presume  the  court  act 
-ed  upon  it,  whether  rightfully  or  not  is  now 
immaterial.  We  cannot  inquire  into  that  ques- 
tion here.  If  the  court  placed  their  decision 
upon  matters  not  specially  relied  on  in  the  pa- 
pers before  them,  the  attorney  for  the  plaint- 
iffs should  have  had  the  grounds  of  it  inserted 
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whether  they  have  been  complied  with  or  not. 
These  are  questions  for  the  parties  to  settle  be- 
fore that  court.  Though  more  than  three  years 
have  elapsed  since  the  time  judgment  was  en- 
tered, it  was  so  entered  by  an  order,  Oct.,  1839, 
nunc  pro  tune  as  of  October  Term,  1834,  with- 
out prejudice  to  this  application  ;  it  comes, 
therefore,  within  the  time  prescribed  by  the 
Act. 

Ordered,  that  judgment  be  vacated  and  a  neto 
trial  granted,  on  payment  of  all  costs  and  damage* 
recovered  in  the  judgment  in  this  court. 
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Champlin  v.  Rowley. 
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Guaranty;  "Value  received,"  a  sufficient 
expression  of  consideration. 

Watson  v.  McLaren,  706 

Insolvency ; 

Debt,  discharged  a  sufficient  consideration 
for  a  new  promise. 

Fitzgerald  v.  Alexander,  651 

Restraint  of  trade  ;  validity  of. 

Chappel  v.  Brockway,  1048 

CONVERSION. 


By  tenant  in  common  ; 
What  amounts  to. 

White  v.  Osborn, 


1018 


CORPORATIONS. 
Officers  of  ; 

Exercise  of  powers  vested  in  several; 
Whether  all  must  join. 

Crocker  v.  Crane,  1067 

Transfer  of  stock,  contrary  lo  restriction  in 
charter  or  by-laws. 

Kortrightv.  Buffalo  Com.  Bank,  788 

COVENANTS. 

See  REAL  PROPERTY. 
Not  to  sue  one  of  several  debtors  ;  when  a 


bar. 


Couch  v.  Mill», 


1142 


DAMAGES,  MEASURE  OF. 
See  CONTRACTS. 

DAMAGES. 

See  SLANDER  AND  LIBEL,  SALES,  AND 

INJURY,  PERSONAL. 
Breach  of  agreement  to  give  lease ; 
Recovery  of  special  damages  ; 
Expenses  of  removal. 

Drigg*  c.  D  wight,  64 

DEEDS. 

Delivery  essential  to  validity  of  ; 
What  amounts  to  delivery. 

StilweU  v.  Hubbard.  771 

Construction;  natural  objects  control   dis- 
tances, etc.  ; 
Exceptions. 

Van  Wyck  t.  Wright.  330 

Escrow ;  deed  takes  effect  from  second  dc 
livery. 

Ifinman  r.  Booth,  1086 

Registration  of; 

Subsequent  purchaser  where  fir-t  deed  is  un- 
recorded ; 
Notice. 

Jack**  •.  Leek,  629 

WEND.  17,  18,  19.  20.  21. 


DEDICATION. 

See  REAL  PROPERTY. 

DOWER. 

See  EJECTMENT. 

EASEMENTS. 

See  REAL  PROPERTY. 

EJECTMENT. 

See  MORTGAGES. 

For  dower ;  estoppel. 

Bowne  t.  Potter ;  97 

ELECTION. 

See  OFFICE. 

ESCROW. 

See  DEED. 

ESTOPPEL. 

See  EJECTMENT  AND  PRACTICE. 

EVIDENCE. 

See  NEW  TRIAL. 
Admissibility  of  parol. 

Fish  v.  Hubbard,  1222 

Admissibility  of  parol,  to  show  that  a  deed 
absolute  on  its  face  was  intended  as  a 
mortgage. 

Swart  v.  Service,  1006 

Evidence  of  rape. 

People  v.  Abbot,  576 

Inadmissibility  of  parol,  to  contradict  or 
vary  the  terms  of  a  written  instrument  : 
Rule  applies  to  negotiable  paper. 

Eaves  v.  Henderson,  106 

Proving  signature  of  witness. 

Kimball  v.  Davit,  663 

FORGERY. 

Definitions  of. 

Baldwins.  Weed,  118 

FRAUD. 

See  SALES  AND  CHATTEL  MORTGAGES. 
False  representations  ;  when  action  lies  for. 
Ward  v.  Wiman,  107 

In  fact  and  law  ;  no  distinction  between. 
Voluntary  settlement  or  conveyance  ;  wh«-u 
fraudulent  as  against  creditors. 

Van  Wyck  v.  Seward,  405 

Fraudulent  conveyance. 

Waterbury  c.  Sturtewnt,  397 

GUARANTY. 

See  CONTRACTS. 
Guaranty  of  credit; 
Terms  of.  must  be  strictly  complied  with. 

Hunt  F.  Smith,    '  102 

HIGHWAYS. 

See  REAL  PHOIMCUTY. 

HUSBAND  AND  WIFE. 

Bee  Ix.irilY,   IV.RMIXAI.. 

Power  of  wife  lo  convey  lands  owned  by  her. 
Bool  r.  Mix,  82 
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INFANCY. 

Conveyance  by  infant  ;    whether  void  or 

voidable ; 

Subsequent  conveyance  as  a  disaffirmance. 
Bool  v.  Muc,  82 

Negotiable  paper  made  by  infants  is  void- 
able, not  void. 

Everson  v.  Carpenter,  185 

INJURY,  PERSONAL. 
See  NEGLIGENCE. 

Injuries  to  wife  or  child;  measure  of  dam- 
ages. 

Ford  v.  Monroe,  829 

INSOLVENCY. 

See  CONSTITUTIONAL  LAW  AND  CON- 
TRACTS. 

Discharge  affects  debts  arising  ex  delicto,  as 
well  as  ex  contractu. 

Luther  v.  Deyo,  731 

INSURANCE,  MARINE. 

Abandonment ;  the  spes  recuperandi  passes 

to  the  insurer ; 

Agency  of  assured  for  insurer,  after  aban- 
donment. 

Rogers  v.  Hosack.  385 

Abandonment;  warranty  of  seaworthiness. 
Citation  of  notes. 

Am.  Ins.  Co.  v.  Ogden,  857 

LANDLORD  AND  TENANT. 

See  DAMAGES. 

Covenant  to  pay  rent ; 
Destruction  of  building. 

Wittardv.  TUlman,  635 

LIBEL. 

See  SLANDEK  AND  LIBEL. 

LIENS. 

See  BAILMENTS. 

MANDAMUS. 

Control  of  subordinate  courts  by ; 
Discretion. 

People  v.  Superior  Court,  473 

MARINE  LAW. 

See  SALES. 

MARSHALING  SECURITIES. 

General  rule. 

Reynolds  v.  Tooker,  479 

MASTER  AND  SERVANT. 

As  joint  trespassers  ;  liability  of  master. 

Wright  v.  Wticox,  630 

MISTAKE. 

In  written  instrument ; 

When  equity  will  grant  relief. 

Ghamplin  v.  Laytin,  416 

ISM 


MORTGAGES. 

See  EVIDENCE   AND   CHATTEL  MORT- 
GAGES. 

Distinction  between  mortgages  and  condi- 
tional sales. 

Glover  v.  Payn,  691 

Rights  of  mortgagee  in  possession  after  de- 
fault; 
Fjectment. 

Watson  v.  Spence,  847 

MUNICIPAL  CORPORATIONS. 

Opening  of  streets  ;  assessment  of  damages. 
Matter  of  De  Graw  Street,  47 1 

MURDER. 

Distinction  between  murder  and  man- 
slaughter. 

People  v.  Rector,  71O 

NEGLIGENCE. 

Injury  to  child. 

Whether  negligence,  for  parents  to  permit 
child  of  tender  years  in  the  street  unat- 
tended. 

Hartfield  v.  Roper,  1209 

NEW  TRIAL. 

See  PRACTICE. 

Harmless  evidence ;  admission  of,  not  a 
ground  for. 

Gardenier  v.  Tubbs,  1052 

Newly  discovered  evidence. 

People  v.  Saratoga  C.  P.,  481 

OFFICE. 

The  election,  not  the  certificate  of  the  can- 
vassers, gives  the  right  to  an  office. 

People  v.  Vail,  760 

OFFICERS. 

Exercise  of  powers  vested  in  several  ; 

Whether  all  must  join. 

Downing  v.  Rvgar,  1055 

Crockei-D.  Crane,  1067 

OFFICERS,  JUDICIAL  AND  MINISTERI- 
AL. 

Personal  liability  of  judicial  officers  ; 
How  far  ministerial  officers,  protected  by 
process. 

Stewart  v.  Hawley,  1187 

PARENT  AND  CHILD. 

See  INJURY,  PERSONAL. 
The  father  is  the  natural  guardian  and  en- 
titled to  custody  of  child; 
Right  may  be  controlled  in  interest  of  child  ; 
Right  of  mother,  to  child  of  tender  age. 

People  v.  Chegaray,  495 

PAYMENT. 

Recovery  of  money  paid  ; 
Payment    of    fees    illegally    exacted,  not 
deemed  voluntary. 

Moultin  v.  Bennett,  477 

PARTNERSHIP. 
Carriers  of  connecting  routes ; 

WEND.  17,  18,  19,  20,  21. 
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When  liable  as  partners. 

Fairchild  v.  Slocum,  625 

Power  of  individual  member  to  bind  firm  ; 
Note  in  firm  name,  valid  in  hands  of  bona 

fide  holder  ; 
Release  under  seal ; 
Deeds. 

Wells  v.  Evans,  844 

Stall  v.  CatskM  Bank,  436 

What  constitutes ; 
Definitions  of; 

Employe  compensated  by  share  of  profits, 
not  a  partner. 

Vanderburgh  r.  Hull,  780 

PLEADING. 

In  chancery ;  admissions  in  answer. 

Waterbury  v.  Sturtevant,  397 

PRACTICE. 

New  trial ;  fact  assumed  ;  estoppel. 

Beekman  v.  Bond,  665 

Re-opening  case  to  admit  further  evidence  ; 
Discretion. 

People  v.  Rector,  710 

Service  of  papers. 

Anonymous,  474 

PRINCIPAL  AND  AGENT. 

As  joint  trespassers ; 

Ratification  or  advantage  taken  of  tortious 
act*  of  servant,  subjects  principal  to  lia- 
bility. 

Wright  v.  Wilcox,  630 

General  and  special  agency  ; 
Distinction  between. 

Anderson  v.  Coonley,  1091 

Personal  liability  of  agent,  on  contracts 
made  by  him. 

Lincoln  n.  Orandett,  1028 

PRINCIPAL  AND  SURETY. 

What,  in  general,  will  discharge  surety ; 
Part  payment  in  consideration  of  further 
time  on  balance. 

Gibson  v.  Renne,  646 

QUO  WARRANTO. 

Lies  against  the  usurper  of  a  public  office. 

People  v.  Vail,  760 

RAPE. 

See  EVIDENCE. 
REAL  PROPERTY. 

See  ALIENS. 
Adverse  possession ;  what  constitutes. 

Bradtlreet  v.  Pratt,  66 

Covenant  of  warranty ;  breach  of  ;  evic- 
tion. 

Beddoe  v.  Wadneorth.  1035 

Dedication  for  street  or  public  highway. 

WiUoughby  v.  Jenks,  79O 

Dedication  of  land  for  street  or  public  high- 
way ; 
Compensation ;  measure  of. 

Matter  of  Furman  Street.  265 

Ancient  lights ;  English  doctrine,  not  gener- 
ally adopted  in  this  country. 

Parker  v.  Foote,  618 

WBND.  17.  18,  19.  20,  21 


Location  of  boundaries  ; 
Acquiescence,  as  evidence  of  agreement. 

Jackson  v.  McConnett,  570 

Resulting  trusts ; 
Advancements. 

Outline  v.  Gardner,  655 

Riparian  rights ; 
Use  of  !ands  adjoining  navigable  rivers. 

Pearsall  v.  Post,  795 

RIPARIAN  RIGHTS. 

See  RE  A  i,  PROPERTY. 
SALES. 

See  MORTGAGES. 
Default  by  vendor,  on  contract  for  future 

delivery  ; 
Measure  of  damages. 

Kortright  v.  Buffalo  Com.  Bank, IBB 
Distinction  between  sales  and  bailment. 

Smith  v.  Clark,  1022 

Right  to  sell; 

One  cannot  sell  goods  of  which  his  posses- 
sion is  -wrongful ; 
Power  of  master  of  vessel  to  sell. 

Saltus  v.  Everett,  850 

Stoppage  in  transitu; 
How  long  right  of,  continues. 

Hitchcock  v.  Comll,  814 

Possession  retained  by  vendor  ;  fraud. 

Stevens  v.  Fisher,  573 

Stolen  goods ; 
Sale  of,  passes  no  title. 
Property  in  goods,  delivered  on  fraudulent 

purchase,  passes. 

Subsequent  bona  fide  purchaser  is  protected; 
As  between  the  parties  no  title  passes  in  CHM- 
of  fraud. 

Hoffman  v.  Carow,  763 

Under  execution ; 

Sheriff  cannot  dispense  with  any  statutory 
requirement. 

People  v.  Covett,  482 

Warranty ;  implied  ;  catfal  emptor;  accept- 
ance; subsequent  recovery  of  damages  on 
warranty  ; 
Whether  there  must  be  a  return  of  the  goods 

or  offer  to  return  them  ; 
Statute  of  Frauds;  delivery  and  acceptance 
takes  case  out  of. 

Sprague  v.  Blake,  777 

Warranty  of  quality  in  sales  made  by  sam- 
ple ; 
What  is  a  sale  by  sample. 

Waring  v.  Mason,  422 

Warranty  ;  caveat  emptor. 

'Wright  v.  Hart,  430 

SEDUCTION. 

Who  may  maintain  action  for. 

Hewitt  v.  /Viww,  1021 

SHERIFF. 

See  SALES. 
SLANDER  AND  LIBEL. 

Mitigation  of  damages  ; 

Repetition  of  slanderous  charge,  prior  and 

subsequent  to  commencement  of  suit ; 
Conflict  of  authorities. 

Kennedy  v.  Gifford.  613 
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Charging  a  woman  with  being  unchaste  or  a 

common  prostitute  ; 
Special  damage  must  be  shown. 

William*  v.  Hill,  617 

Libel  of  class  of  persons. 
White  v.  Delavan, 

Words  affecting  public  officer  or  candidate 
for  public  office. 

Powers  v.  Dubois,  62 

Privileged  communications  ; 
Justification;  must  be  as  broad  as  the  charge; 
Mitigation  of  damages. 

Howard  v.  Thompson,  1106 

STATUTES. 

Revision  of;  effect  of  change  in  phraseology. 
Matter  of  Brown,  1104 

STATUTE  OF  LIMITATIONS. 

New  promise ;  acknowledgment. 

Deyo  v.  Jones,  681 

STATUTE  OF  FRAUDS. 
See  SALES. 

Promise  to  pay  the  debt  of  another  on  a  new 
and  original  consideration;  forbearance 
as  a  consideration. 

Watson  f.  Randall,  826 

SUNDAY. 

See  BILLS,  NOTES  AND  CHECKS. 

TENANTS  IN  COMMON. 

See  CONVERSION. 
1238 


TRIAL. 

Expression  of  opinion,   by  the   court,    on 
weight  of  evidence. 

People  v.  Bathbun,  1172 

TROVER. 

See  CONVERSION. 

TRUSTS. 

See  REAL  PROPERTY. 

USURY. 

New  securities ;  original,  usurious  ; 
If  valid  in  inception  not  affected  by  subse- 
quent usurious  agreement. 

Steele  v.  Whipple,  1029 

Loan  or  sale  of  chattels. 

Hall  v.  Haggart,  137 

WILLS. 

Construction  of; 

Where  invalid  in  part,  whether  invalid  in 

toto. 
Change  in  law  made  after  the  execution  of 

the  will,  and  prior  to  death  of  testator. 
Perpetuities ; 
Suspension  of  power  of  alienation. 

Root  v.  Stuyvesant,  364 

Devise  with  charge  upon  devisee  ; 
Fee  by  implication. 

Spraker  ».  VanAlstyne,  345 

WRIT  OF  ERROR. 

Distinction  between  error  coram  nobis  and 
coram  vobis. 

Smith  v.  Kingsley,  728 

WEND.  17,  18,  19,  20,  21. 
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ABATEMENT  AND  REVIVAL. 

Suit  is  not  abated  by  another  action  or  judgment 
for  same  cause,  but  judgment  in  second  suit  may  be 
pleaded  in  bar  of  recovery  for  same  cause  of  action. 
NichoU  v.  Manon,  21  Wend.  339.  1112 

Where  part  property  is  found  in  defendant,  the  j 
sheryr,  and  pending  order  for  new  trial  obtained  by 
plaintiff,  defendant  dies,  leave  will  be  granted  to  his 
executors  to  sue  out  sci.  fa.  to  revive  suit. 

Ex  parle  Webber.  18  Wend.  510.  451 

Death  of  party  while  cause  is  sub  judice  does  not 
abate  suit,  and  judgment  may  be  entered  as  of  a  ] 
term  preceding  that  during  which  he  died. 

SpaUllng  v.  Congdon,  18  Wend.  543.  462  i 

Where  one  of  plaintiffs  dies  after  cognovit  given,  I 
but  before  entry  of  judgment  thereon,  judgment 
may  be  entered  in  names  of  original  parties,  and 
previous  leave  of  court  is  not  necessary. 

Gilbert  v.  Corbfn,  18  Wend.  600,  482 

On  death  of  tenant  in  writ  of  right  after  ver- 

dict in  his  favor,  although  a  bill  of  exceptions  is 

tendered,  the  suit  abates  and  the  heirs  or  devisees 

will  not  be  substituted. 

Bradxtreet  v.  Clark.  18  Wend.  630,  489 

Death  of  sole  plaintiff  during  circuit  does  not 
abate  suit. 

Broas  v.  Menereau,  18  Wend.  653,  5OO 

Where  verdict  is  for  defendant  in  action  for  false 

return,  and  plaintiff  dies  pending  motion  for  new 

trial,  suit  abates  and  cannot  be  revived  by  set.  fa.  by 

his  executors. 

Benjamin's  Exr*.  v.  Smith,  17  Wend.  308.    112 
Proceedings  against  absconding  debtors  abate  by 
death  of  attaching  creditor,  intermediate  issuing  of 
attachment  and  appointment  of  trustee*. 

In  re  Vargax,  19  Wend.  154,  662 

Where  defendant  in  replevin  dies  after  new  trial 
granted  on  plaintiff's  application,  his  executors  can- 
not ask  to  have  suit  continued  against  them. 

Webber  v.  UiulerhiU.  19  Wend.  447,  666 

Judgment  for  plaintiff  on  demurrer  to  declaration 

with  leave  to  defendant  to  amend,  is  not  final,  and 

on  death  of  defendant,  suit  la  abated,  and  judg- 

ment cannot  be  entered  as  of  a  preceding  term. 

North  r.  Pepper,  20  Wend.  677.  991 

ACCORD  AND  SATISFACTION. 

Acceptance  of  note  of  third  person  from  one  of 
members  of  firm,  indorsed  by  him,  together  with 
payment  of  luiliinoe  of  account  against  the  firm  in 
cash,  is  an  accord  and  satisfaction  of  the  demand 
against  the  firm,  in  the  absence  of  an  agreement  to 
receive  note  as  collateral  security. 

l-yi*tiir  v.  Lamed,  21  Wend.  4SO,  1151 

Agreement  by  party  to  accept  the  note  of  third 
person,  which,  on  being  tendered  to  him  he  refused 
to  accept,  is  not  good  accord  and  satisfaction. 

H'oil,,!  r.  Ftvttr,  19  Wend.  516,  69O 

Plea  of  accord  and  satisfaction  alleging  satisfac- 
tion as  moving  from  a  stranger,  is  bad  :  so  la  pica  of 
accord  executory.  Idem.  69O 

ACKNOWLEDGMENT  AND  PROOF 
OF  DEEDS.  ETC. 

Proof  of  handwriting  of  deceased  witness  to  prima 
facie  evidence  of  execution  of  bond,  but  may  bo  re* 
butted  by  evidence  that  signature  is  not  in  hand- 
writing of  the  obligor. 

,.    w  Itenrn,  I'.'  \v-t.  :    M,  678 


WEND.  17,  18,  19,  20,  21. 


Proof  of  handwriting  of  subscribing  witness  to  a 
deed  is  sufficient  evidence  of  its  execution  although 
witness  be  dead.  Evidence  of  handwriting  of  grant- 
or is  not  necessary. 

KimbaU  v.  Davis,  19  Wend.  437,  663 

Removal  from  State  of  subscribing  witness,  may 
be  proved  by  person  residing  at  former  place  of 
residence  or  by  information  thence  derived.  In- 
formations of  others  are  not  sufficient. 

Van  Dyne  v.  Thayre,  19  Wend.  163.  566 

Co-obligor  is  not  permitted  to  prove  the  execution 
of  a  bond,  unless  after  due  diligence,  party  has 
failed  to  obtain  proof  of  handwriting  of  witness. 
Idem.  566 

Certificate  of  proof  of  deed  need  not  state  resi- 
dence of  identifying  witness. 

Norman  v.  Wells.  17  Wend.  136,  88 

A  witness  who  proves  a  deed  before  a  commission- 
er must  state  that  he  was  present  at  the  execution 
thereof.  Idem.  88 

Previous  to  Act  of  Feb.  16, 1771,  judge  of  C.  P.  had 
authority  to  take  acknowledgment  of  deed  of  lands 
not  situate  in  his  county. 

raw  Corttandl  v.  Tozer,  17  Wend.  338,  157 

S.  C.  Aff'd  in  error,  30  Wend.  433.  9O4 

Deed  of  land  on  which  is  indorsed  the  usual  certifi- 
cate of  acknowledgment,  may  be  read  in  evidence 
in  action  for  breach  of  covenant,  without  further 
proof  of  its  execution. 

Morris  v.  Wadsworth,  17  Wend.  103.  76 

Deed  by  feme  covert  and  husband  acknowledged 
by  her  in  due  form  is  valid. 

Bool  v.  Mix,  17  Wend.  1 19,  82 

Disability  arising  from  infancy  of  feme  corert  re- 
mains, although  she  execute  and  acknowledge  a 
deed  in  form  prescribed  by  statute.  Idem.  82 

ACTION. 

Several  causes  which  may  be  Joined,  must  be 
joined:  action  on  one  cause  may  be  pleaded  in 
abatement  or  in  bar  of  subsequent  action  on  other 
cause. 

Bendernaalf  v.  Cocks,  19  Wend.  207,  522 

Causes  of  action  growing  out  of  same  contract,  as 
for  breaches  of  several  and  distinct  covenants  In 
same  instrument,  must  be  joined.  Idem.  582 

Where  writ  is  made  out  and  special  deputation 
obtained  from  sheriff,  suit  is  not  commenced  until 
delivery  to  the  special  deputy. 

Boughlon  r.  Bruce,  'M  Wend.  234,  837 

ADVERSE  POSSESSION. 

Grantor  may  set  up  defense  of  adverse  possession 

against  his  grants-  or  those  deriving  title  from  him. 

Swatt  r.  Service,  21  Wend.  38,  1OOO 

AFFIDAVIT  OF  MERITS. 

Affidavit  of  merits,  form  of,  when  sufficient,  and 
when  defective,  see 

Brown  p.  Sf  John,  19  Wend.  017,  727 

ALBANY.  CITY  OF. 

Proprietors  of  pier  lots  In  City  of  AlUiny.  an«  not 
bound  to  excavate  and  keep  the  bed  of  the  Iwislu  In 
n-piilr,  so  that  the  basin  shall  at  all  times  IK-  naviga- 
ble. 

Smith  r.  The  UomtfroUrr,  18  Wi-nd.  «5».       5O2 

ALIENS. 

See  DOWEK,  DESTKNT. 
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Naturalization  of  alien  feme  covert  does  not  enti- 
tle her  to  dower  in  lands  of  husband  aliened  pre- 
vious to  her  naturalization. 

Priest  r.  Oummings,  20  Wend.  338,  876 

Allen  widow  is  not  entitled  to  dower,  although  at 
time  of  her  marriage  her  husband  was  also  an  alien 
and  held  land  under  Aut  of  1825,  enabling  aliens  to 
purchase  and  hold  real  estate. 

Connolly  v.  Smith,  21  Wend.  59,  1O14 

One  born  abroad  in  1769,  and  residing  there  until 
1830,  whose  father  was  a  resident  of  U.  8.  previous 
and  subsequent  to  Declaration  of  Independence.and 
who  died  here  in  1823,  held  capable  of  inheriting  as 
a  citizen. 

Young  v.  Peck,  21  Wend.  389,  1 1 3O 

The  Acts  in  reference  to  aliens  inheriting,  recog- 
nize only  legal  estates.  The  Act  of  1825  applies  to 
all  who  were  aliens  at  the  time  of  its  passage. 

Kennedy  v.  Wood,  20  Wend.  230,  836 

Alien  who  came  to  reside  In  this  State  in  1804,  can- 
not inherit  real  property  of  naturalized  brother  who 
died  in  1825.  Idem.  836 

AMENDMENT. 

See  VARIANCE. 

The  Statute  of  Amendments  cures  defects  and 
omissions  id  matters  of  form,  but  not  those  of  sub- 
stance, and  an  omission  of  a  plea  in  replication  is 
not  cured  by  judgment. 

Yale  v.  aldington,  21  Wend.  175,  1O54 

Where  record  of  judgment  omits  to  notice  a  plea 
put  in  on  argument  of  error,  opportunity  to  apply 
to  amend  will  be  given,  and  amendment  will  be  al- 
lowed on  payment  of  costs  of  error  and  motion. 

Idem.  1054 

Docket  of  judgment,  when  for  less  amount  than 
true  sum  through  mistake  of  clerk,  will  be  cor- 
rected ;  saving  rights  of  hona  fide  purchasers,  etc., 
intermediate  time  of  docket  and  amendment,  who 
were  misled  thereby. 

Huntv.  Grant,  19  Wend.  90,  541 

Inaction  by  scifa.  no  declaration  is  necessary; 
the  plaintiff,  after  appearance  of  defendant,  may 
amend  of  course,  the  same  as  in  an  ordinary  decla- 
ration, and  amended  scifa.  need  not  be  sealed. 

Jackson  v.  Tanner,  18  Wend.  526,  457 

Leave  to  amend  will  not  be  granted  where  issues 
of  law  are  found  against  plaintiff,  subsequently  to 
issues  of  fact  being  found  aguinst  him. 

Eddy  r.  Stantons,  21  Wend.  255,  1082 

In  action  against  common  carrier,  declaration 
stating  route  as  more  extensive  than  that  actually 
occupied  by  common  carrier,  amended  without 
costs. 

Clark  r.  Faxton.  21  Wend.  153,  1O46 

Capias  tested  out  of  term  may  be  amended. 

People  v.  Super.  Ct.  of  N.  Y.,  18  Wend.  675,    5O8 

Where  suit  is  intended  to  be  commenced  by  filing 
and  service  of  declaration,  and  declaration  is  filed 
in  wrong  court,  court  of  subsequent  proceedings 
cannot  grant  amendment  by  permitting  declaration 
to  be  properly  filed.  Idem.  508 

In  asmimpxit  by  executors  for  money  had  and  re- 
ceived, declaring  on  promises  made  to  testator, 
amendment  will  be  allowed  after  report  of  referees, 
by  permitting  plaintiffs  to  allege  promises  made  to 
them  as  executors. 

Flower's  Errs.  v.  Garr,  20  Wend.  668,          988 

Bond  to  sheriff,  in  replevin,  with  only  one  surety, 

may  be  amended,  on  payment  or  costs,  by  filing 

new  bond  with  two  sureties  and  sureties  justifying. 

Whaling  v.  Shales,  20  Wend.  673,  989 

Where  a  writ  in  nature  of  writ  of  error  coram 
nobis  was  issued  without  allowance  of  court,  on  mo- 
tion to  quash  it,  allowance  nunc  pro  tune  ordered, 
to  save  attaching  of  Statute  of  Limitations. 

Ferris  r.  Douglass,  20  Wend.  626.  973 

Where  sole  effect  of  amendment  is  to  relieve 
aval  nst  consequences  of  a  variance,  it  will  be  grant- 
ed on  payment  of  costs. 

Weston  v.  Warden,  19  Wend.  648,  737 

Plaintiff  not  allowed  to  amend  by  adding  new 
cause  of  action.on  which  Statute  of  Limitations  had 
probably  run.  Idem.  737 

Where  judgment  is  given  against  plaintiff  on  de- 
murrer after  verdict  in  his  favor,  leave  to  amend 
granted  on  his  relinquishing  verdict  and  paying 
all  costs ;  contra  where  judgment  is  against  defend- 
ant on  demurrer,  after  verdict  for  plaintiff. 

Fidler  v.  Cooper.  19  Wend.  285,  61 0 

An  original  writ  like  other  process  is  amendable. 
Bartholemew  v.  Chau.  Co.  Bk.,  19  Wend. 
99,  544 

Where  plaintiff  in  ejectment  claims  a  moiety  and 
shows  title  to  but  one  fourth.it  is  discretionary  with 
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circuit  judge  to  nonsuit  or  allow  verdict  according 
to  proof,  and  where  verdict  is  allowed,  court  in  bank 
will  permit  amendment  on  terms. 

Hlnman  v.  Booth,  21  Wend.  267,  1086 

ANCIENT  LIGHTS. 

Enjoyment  of  easement,  as  applied  to  case  of  win- 
dows overlooking  lauds  of  another,  to  authorize  pre- 
sumption of  grant  must  have  been  uninterrupted 
and  adverse  for  period  of  twenty  years  and  with 
knowledge  and  acquiescence  of  owner. 

Parker  v.  Foole,  19  Wend.  309,  618 

ANIMALS. 

A  man  may  keep  a  dog  for  the  necessary  defense 
of  his  house,  garden,  etc.,  if  he  cautiously  use  him 
in  the  night-time. 

Lotmiis  v.  Terry,  17  Wend.  496,  212 

Owner  of  mischievous  dog  is  liable  in  damages 

where  person  is  bitten  by  it  in  the  day-time,  though 

at  the  time  trespassing  on  grounds  of  owner  by 

hunting  lu  his  woods  without  license. 

Idem.  21 » 

APPEAL  AND  ERROR. 

Writ  of  error  is  the  proper  remedy  where  C.  P.  err 
in  setting  aside  report  of  referees. 

Peoplev.  Oneida  C.  P.,  21  Wend.  20,  1  boo 

Writ  does  not  lie  for  errors  in  figures,  in  carrying 
out  a  principle  of  apportionment  in  distribution  of 
funds  among  creditors. 

Rogers  v.  Hosach's  Exrs.,  18  Wend.  319  385 
Where  discharge  of  duty  created  by  Legislature, 
as  the  laying  out  of  road,  is  confided  to  a  special 
commission  and  the  duty  is  in  its  nature  judicial, 
this  court  will  not  collaterally  review  the  decision 
of  such  commissioners. 

Peoplev.  Collins,  19  Wend.  56,  529 

Plaintiff  voluntarily  submitting  to  nonsuit  cannot 
tender  bill  of  exceptions  and  sue  out  writ  of  error. 
Van  Wormer  v.  Mayor  of  Albany,  18 

Wend.  169,  334 

Omission  of  allegation  of  jurisdictional  facts  in 
record  of  judgment  by  court  of  general  jurisdiction, 
is  not  error. 

Hart  v.  Seixas,  21  Wend.  40,  1 OO  7 

Remedy  of  party  seeking  to  set  aside  report  of 
referees  as  contrary  to  law,  is  by  writ  of  error;  and 
it  is  duty  of  subordinate  court  in  which  suit  is  pend- 
ing, to  place  matter  in  such  situation  that  error  may 
be  brought. 

People  v.  Super.  Ct.  of  N.  Y.,  18  Wend. 

575,  473 

If  verdict  is  entered  on  record,  different  from  act- 
ual finding  of  jury,  the  remedy  of  party  aggrieved 
is  by  motion  and  not  by  writ  of  error. 

Rhodes  v.  Bunts,  21  Wend.  19,  1OOO 

In  assumpsit,  where  ?io?i  assumpsit  and  payment 
are  pleaded,  and  jury  pass  upon  first  plea  finding  a 
verdict  for  plaintiff,  error  will  not  lie  for  an  omis- 
sion to  pass  upon  the  other. 

Hanna  v.  Mitts,  21  Wend.  90.  1025 

Writ  of  error  will  not  lie  until  final  determination 
of  all  the  issues  joined  in  court  below,  unless  it  ap- 
pear from  record  itself  that  judgment  rendered  in 
court  below  disposes  of  the  entire  matter. 

Peet  v.  McGraw,  21  Wend.  667,  1228 

Judgment  record  must  be  returned  with  writ  of 
error  to  C.  P. 

Chamberlain  v.  Morey,  19  Wend.  350,  633 

On  denial  of  motion  to  set  aside  report  of  referees, 
writ  of  error  may  be  had  to  review  questions  of  law 
but  not  questions  of  fact. 

People  v.  Super.  Ct.  of  N.  Y.,  20  Wend. 

663,  986 

Decree  of  chancery  appointing  receiver,  is  equiv- 
alent to  order  for  assignment  and  delivery  of  the 
securities,  evidences  of  debt,  chattels  and  things  in 
action  belonging  to  the  company  :  and  to  stay  exe- 
cution of  such  decree  for  purposes  of  appeal,  prop- 
erty must  be  brought  into  court,or  bond  given  with 
two  sufficient  sureties  for  double  its  value,  condi- 
tioned to  abide  order  of  Gourt  of  Errors. 

Sea  Ins.  Co.  v.  Ward,  20  Wend.  588,  96O 

After  appeal,  it  seems,  Chancellor  loses  all  juris- 
diction.   Idem.  96O 
A  question  resting  in  discretion  of  court  below, 
cannot  be  reviewed  by  appeal. 

Rogers  v.  Hwack's  Exrs.,  18  Wend.  319,       385 
Where  granting  or  withholding  of  costs  rests  en- 
tirely in  discretion  of  Chancellor,  an  appeal  does  not 
lie  from  his  decree  in  respect  to  costs.    Idem.     385 
Rogers  v.  Hotty,  18  Wend.  350,  396 

Appeal  does  not  lie  from  decree  in  chancery  re- 
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fusing  to  displace  an  executor  and  to  appoint  a  re- 
ceiver in  his  stead.    Idem.  385 

Where  new  trial  is  refused  by  circuit  judge  on  de- 
fault of  party  to  appear,  he  cannot  appeal  from 
judges'  order. 

Benton  v.  Foote,  18  Wend.  590,  478 

After  refusal  of  new  trial  at  the  circuit,  proceed- 
ings of  prevailing  party  to  perfect  judgment  will 
not  prevent  appeal.  Appeal  is  only  precluded  after 
eight  days  from  notice  of  decision,  and  judgment 
then  is  absolute. 

People  r.  Ten  Eyck,  18  Wend.  553,  466 

Appeal  cannot  be  allowed  by  first  judge  of  coun- 
ty, wnen  absent  from  county  for  which  he  was  ap- 
pointed. 

People  v.  Montg.  C.  P.,  18  Wend.  649,  499 

Objection  cannot  be  raised  for  the  first  time  upon 
appeal. 

Watson  v.  McLaren,  19  Wend.  557,  7O6 

The  exercise  of  court's  discretion  in  granting  or 
refusing  to  recall  witness  to  restate  his  testimony 
after  cause  is  summed  up  and  jury  charged,  will  not 
be  reviewed. 

People  v.  Rector,  19  Wend.  569,  71O 

All  parties  prejudiced  by  the  judgment,  but  no 
others,  should  join  in  bringing  writ  of  error. 

J.t  lu.th  v.  Jackson,  17  Wend.  434,  19O 

Decree  of  chancery  not  reversed,  merely  because 
an  injunction  is  dissolved  previous  to  the  coming  in 
of  the  answers  of  all  of  defendants,  where  there  are 
several  defendants  in  a  cause. 

Rogers  v.  Hosack's  Errs.,  18  Wend.  319,       385 

Party  wishing  to  review  decision  of  C.  P.  refusing 
to  set  aside  report  of  referees  for  alleged  errors, 
must  procure  statement  of  facts,  not  evidence  of 
facts,  drawn  up  under  direction  of  C.  P.,  in  form  of 
special  or  supplementary  report  and  In  nature  of 
special  verdict  or  bill  of  exceptions. 

Melvin  v.  Leaycraft,  17  Wend.  169,  99 

Where  suit  is  settled  after  judgment  in  justice 
court  and  previous  to  appeal. and  defendant  appeals, 
plaintiff's  proper  course  is  to  apply  to  C.  P.  to  dis- 
miss appeal. 

Schenck  v.  Lincoln,  17  Wend.  506,  216 

Where  party  to  suit  in  chancery  dies,  after  decree 
in  his  favor  and  previous  to  service  of  notice  of 
surne.tbe  opposite  party  wishing  to  appeal  must  wait 
until  suit  has  been  revived  in  chancery  in  t'avor  of 
the  proper  representatives  of  deceased,  and  due  no- 
tice of  decree  given  him  by  solicitor  of  substituted 
parties. 

Anderson  v.  Anderson,  20  Wend.  585,  959 

Where  appeal  made  after  abatement  of  suit  and 
before  revival  in  court  below,  and  bond  is  executed 
to  representatives  of  deceased :  held,  bond  void  and 
appeal  irregular  and  proceedings  therefore  dis- 
missed. Idem.  959 

If  error  books  are  not  made  up  and  produced  on 
argument  of  submission  of  cause,  on  error  to  Su- 
preme Court,  the  writ  will  be  dismissed. 

Williams  v.  Newcomb,  21  Wend.  67.  1O1 7 

ARBITRATION  AND  AWARD. 

On  a  general  submission  of  all  claims  and  differ- 
ences relating  to  a  partnership  transaction,  the 
award  of  arbitrators  is  conclusive  as  well  in  roaptot 
to  questions  of  IHW  as  questions  of  fact. 

Hmimt  r.  H<,,it,  17  Wend.  410,  182 

Award  will  not  i » •  set  aside  although  account,  set- 
tled upon  account  stated  £i  years  previous  to  sub- 
mission, was  opened  against  objection,  lilrin.  182 

Submission  by  two  parties  on  one  side  and  one  on 

thf  other,  inHndes  both  joint  and  several  demands 

against  the  one,   and  award   thereunder  may  be 

pleaded  in  Iwr  to  action  bv  one  of  joint  obligors. 

FidUr  v.  Cooper,  19  Wend.  285.  61O 

Award  in  pursuance  of  submission  is  conclusive 
as  to  all  matters  to  which  submission  extends,  al- 
though some  of  them  were  not  laid  before  arbitra- 
tors. Idem.  61O 

ARREST. 

What  sufficient  to  authorize  the  issuing  of  warrant 
of  arrest  under  Statute  to  Prevent  the  Commission 
of  ('rimes :  and  as  to  content*  of  warrant,  MB 

Bradrireel  v.  Puryemn,  17  Wend.  181.  1O3 

Where  person  is  arrested  under  warrant  for  dls- 
tiirblnir  a  religious  meeting,  ho  can  be  brought  only 
brfttFB  the  niuiri.Htrato  who  IxAiied  the  warrant. 

Pvtple  r.  nillrr.  17  Wend.  211,  113 

Order  to  hold  to  ball  a  n-sldent  defendant  in  no- 
tion of  awmmp»<f,  IK  a  nullity  and  defendant  will  be 
disc-halved  on  motion. 

Kl\l  v.  LUOIU,  1*  Wend.  044,  497 
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A  non-resident  may  be  arrested  without  an  order 
to  hold  to  ball.  Idem.  497 

Appeal  from  order  to  hold  to  bail  denied.isno  bar 
to  motion  for  discharge.  Idem.  497 

In  warrant  of  commitment  against  a  person  ac- 
cused, for  refusing  to  give  security  to  keep  the 
peace.it  is  sufficient  to  state  the  requirement  to  give 
security  and  the  refusal. 

Bradstreet  v.  Furgeson,  17  Wend.  181,          1O3- 

Judge's  order  to  hold  to  bail,  is  no  defense  to  ac- 
tion for  false  imprisonment  brought  for  an  arrest 
upon  a  capias  ad  mjwndendum,  where  defendant  in 
such  process  does  not  in  fact  come  within  the  ex- 
ceptions to  the  Act  to  Abolish  Imprisonment. 

Bracket  v.  Eastman,  17  Wend.  32,  51 

ASSIGNMENT. 

Power  of  attorney  by  master  to  step-father  of  fe- 
male debauched,to  prosecute  in  constituent's  name._ 
saving  him  harmless  from  ali  damages,  costs,  etc.; 
held,  sufficient  to  transfer  damages  which  might  be 
recovered  in  the  suit. 

People  v.  Tit>ga  C.  P.,  19  Wend.  73,  535 

A  chose  in  action  for  a  tort  merely  personal,  is  not 
assignable  so  that  the  law  will  protect  assignee  of 
damages  recovered  in  a  suit  from  a  fraudulent  dis- 
charge of  same  by  assignor.  Idem.  .  535- 

Assignee's  remedy  is  on  the  implied  undertaking 
of  assignor  not  to  act  prejudicial  to  his  interests. 

535- 


ASSUMPSIT. 

Action  of  assumpsit  against  putative  father  for 
support  of  illegitimate  child  lies  only  upon  promise 
express  or  implied,  notwithstanding  existence  of 
order  of  filiation  and  maintenance. 

Moncrief  v.  Ely,  19  Wend.  405,  652 

Remedy  is  by  proceedings  under  order  of  filiation 
in  name  of  overseers  or  superintendents  of  poor. 

Idem.  652 

Asifurnpxit  lies  for  refusal  of  moneyed  corporation 

to  permit  transfer  of  stock  on  its  books  when  Act  of 

incorporation  requires  such  transfer  to  give  stock 

validity. 

Kortright  v.  Bit/.  Com'l  Bk.,  20  Wend.  91,    788- 

ATTACHMENT. 

SEE  SHIPS  AND  SHIPPING. 

Where  administrator  is  personally  liable,  he  may 
be  proceeded  against  by  attachment  under  Act  Rel- 
ative to  Absconding,  Concealed  and  Non-resident 
Debtors. 

In  re  Gallaway.  21  Wend.  32,  1OO4 

Attachment  not  granted  in  Supreme  Court  for 
the  non-payment  of  costs  for  putting  off  trial  at 
the  circuit. 

Fulton  v.  Brunk,  18  Wend.  509,  451 

It  is  not  enough  to  justify  attachment  against 
debtor  for  intent  fraudulently  to  dispose  of  his  prop- 
erty, that  he  has  executed  mortgage  of  a  portion 
thereof  and  refused  to  confess  judgment  or  give 
security,  declaring  a  determination  to  manage  his 
property  himself. 

Connell  v.  Lasscells.  20  Wend.  77.  783 

Warrant  against  person  absconding  and  leaving 
his  family  on  the  public,  granted  upon  wile's  testi- 
mony, is  not  void,  but  voidable,  and  is  protection  to 
all  persons,  actors  in  obtaining  it  and  acting  under 
its  authority. 

Downing  v.  Rugar,  21  Wend.  178,  1O55 

In  proceedings  against  absconding  debtor,  the  af- 
fidavit of  the  disinterested  witness  must  state  the 
facts  and  circumstances  so  that,  officer  can  exercise 
a  discretion;  even  an  unqualified  statement  that 
debtor  has  left  the  State  to  defraud  his  creditors  is 
not  sufficient. 

Ki  partr  Rohinnon,  21  Wend.  672,  1  23O 

Under  Alwcondlng  Debtor  Act,  trustees  of  non- 
resident debtor,  may  Institute  proceedings  for  col- 
lection of  debt  due  from  another  non-resident  debt- 

7n  re  Brown,  21  Wend.  316,  11O4 

So  a  non-resident  creditor  may  institute  prooei'd- 

lng«  against  non-resident  debtor,  whore  debt  is  due 

on  contract  made  within  this  State.    Itlrm.       11O4 

Affidavits  of  two  witnesses  required  by  statute 

need  not  contain  reference  to  nature  of  the  debt,  or 

residence  of  creditor.     Idem.  11O4 

Affidavit  of  belief  of  debtor's  Intent  in  departing 

Suite  to  defraud  creditor*,  la  su  Indent  to  found  At- 

tachment  If  facta  and  circumstances  arc  set  forth. 

Johnton  r.  MOM,  20  Wend.  145,  SOT 
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Lapse  of  more  than  four  days  between  taste  and 
return,  is  no  objection.  Idem.  8O7 

Return  of  levy  on  certain  property  under  attach- 
ment against  A.  will  be  intended  as  a  levy  on  prop- 
fi-ty  of  defendant.  Idem.  8O7 

In  proceeding  by  attachment  against  non-resi- 
dent debtor  as  president  of  a  foreign  bank,  charter 
declaring  president  individually  liable  for  debts  of 
bank  need  not  be  produced  as  preliminary  proofs 
on  application  for  process. 

Ex  parte  Van  Riper.  20  Wend.  614,  969 

On  motion  to  set  aside  the  attachment,  court  will 
inquire  into  the  personal  liability  of  defendant. 

Idem.  969 

Hemedy  by  attachment  may  be  followed,  although 
Act  of  incorporation  gives  action  in  the  ordinary 
mode.  Idem.  969 

Affidavits  by  witnesses  that  they  are  informed  and 
believe  that  defendant  is  non-resident,  is  insufficient 
to  authorize  attachment  under  Statute  against 
Non-resident  Debtors. 

Ex  parte  Haunes,  18  Wend.  611.  486 

A  bond  by  officer,  for  relief  from  arrest  on  attach- 
ment for  not  returning  execution,  where  penalty 
exceeds  §100  is  void,  if  attachment  was  issued  with- 
out an  order  fixing  the  amount  in  which  party  pro- 
ceeded against  shall  be  held  to  bail. 

Bk.of  Buffalo  v.  Boughton,  21  Wend.  57,  1O13 

Attachment  against  foreign  corporation  sued  out 
for  recovery  of  debt  or  damages,  must  be  tested 
and  made  returnable  in  Supreme  Court  same  as  in 
personal  actions  against  individuals,  and  so  with 
subsequent  proceedings. 

Bennett  v.  Hartford  In*.  Co.,  19  Wend. 
46,  525 

During  sitting  of  Supreme  Court,  such  attach- 
ment can  be  obtained  only  by  motion  in  open  court, 
and  cannot  be  issued  upon  the  allncatur  of  a  judge 
or  11  commissioner  who  is  authorized  to  allow  the  is- 
suing of  a  writ  only  in  vacation.  Idem.  525 

Attachment  lien  continues  until  the  issuing  of 
execution,  and  a  reasonable  time  thereafter  to  make 
a  lovy;  if  property  is  moved  beyond  jurisdiction  of 
o'Jicer,  and  seized  under  another  attachment,  the 
lien  is  gone. 

Sterling  v.  Welcome,  20  Wend.  238,  839 

Attachment  against  sheriff  for  not  returning 
process :  when  may  be  made  returnable,  see 

People  v.  Remolds,  17  Wend.  445.  194 

ATTORNEY  AND   CLIENT. 


in 

to  show  an  adoption  by  principal. 

Wells  v.  Evans,  20  Wend.  251,  844 

Attorney  prosecuting  suit  to  judgment,  has  not 
power  under  his  general  authority  to  discharge  de- 
fendant from  arrest  on  ca.  sa.  without  actual  pay- 
ment of  the  debt. 

Slmonton  v.  Barrett,  21  Wend.  362,  1181 

Where  suit  is  prosecuted  in  plaintiff's  name  with- 
out authority,  and  judgment  is  obtained  against  him 
and  execution  issued,  execution  will  be  set  aside 
and  perpetual  stay  granted  if  attorney  be  insolvent. 
Campbell  v.  Bristol,  19  Wend.  101,  544 

Recovery  may  be  had  upon  a  note  purchased  by 
an  attorney  for  purposes  of  securing  an  existing 
debt. 

Watson  v.  McLaren,  19  Wend.  557,  706 

AUCTIONEER. 

Autioneer.acting  as  mere  agent,  who  does  not  dis- 
close his  principal,  is  personally  liable  as  vendor  of 
goods. 

Mills  v.  Hunt,  17  Wend.  333,  156 

Aff'd.,  S.  C.,  in  error,  20  Wend.  431,  9O6 

Auctioneer  selling  stolen  goods  is  liable  to  owner 

in  trover,  notwithstanding  that  goods  were  sold  and 

proceeds  paid  to  thief  without  notice  of  the  felony. 

Hoffman  v.  Carow,  20  Wend.  31,  763 

Exception  of  sales  in  market  overt  is  not  recog- 
nized here.  Idem.  763 

Where  loss  results  to  owner  from  auctioneer's 

failure  to  make  entry  of  sale  as  required  by  statute, 

he  is  liable  only  for  gross  negligence  or  ignorance. 

Hicks  v.  Minturn,  19  Wend.  650,  7O3 


BAIL. 

In  prosecution  of  C.  P.  recognizance  of  bail  in 
Supreme  Court,  time  of  surrender  Is  governed  by 
practice  of  latter  court. 

Ward  v.  Mozer,  19  Wend.  153,  562 
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After  time  for  surrender  has  expired,  court  will 
not  relieve  bail  by  ordering  an  exoneretur,  on  the 
ground  that  defendant  is  a  resident,  and  not  liable  to 
i  process. 

Stever  v.  Somberger,  19  Wend.  121,  551 

It  is  good  objection  to  special  bail  in  action  prose- 
cuted in  court  of  C.  P.,  that  they  do  not  reside  In 
county  where  action  is  brought. 

People  v.  N.  Y.  C.  P.,  19  Wend.  132,  565 

After  exception  to  special  bail,  plaintiff  may 
waive  such  exception  without  requiring  justifica- 
tion, provided  waiver  be  before  expiration  of  time 
for  justification. 

People  v.  Super.  Ct.,  20  Wend.  607,  967 

A  bail-bond  must  be  conditioned  that  defendant 

will  appear  by  putting  in  special  bail  within  20  days 

after  return  day,  etc.,  in  terms  prescribed  by  Rev. 

Stats.,  or  it  will  be  void. 

Barnard  v.  Viele,  21  Wend.  88,  1O24 

Special  bail  are  entitled  to  exoneretur  on  discharge 
of  principal  as  an  insolvent  debtor,  after  rendition 
of  judgment  against  him,  either  under  Act  to  Abol- 
ish Imprisonment  or  the  Two  Thirds  Act. 

TrumbuU  v.  Healu,  21  Wend.  670,  1229 

Exoneretur  granted  notwithstanding  allegation 

of  fraud,  as  the  question  of  fraud  can  only  be  raised 

by  new  action.    Idem.  1229 

BAILMENT. 

Where  wheat  was  delivered  to  miller  under  agree- 
ment that  certain  amount  of  flour  should  be  re- 
turned; held,  a  sale  and  not  a  bailment,  it  not  appear- 
ing that  the  identical  wheat  should  be  returned  in 
form  of  flour. 

Smith  v.  Clark,  21  Wend.  83,  1O22 

BANKS  AND  BANKING. 

Where  money  is  paid  into  a  bank  and  passed  gen- 
erally to  owner's  credit,  the  relation  of  debtor  and 
creditor  is  created  and  it  may  be  applied  by  bank  to 
payment  of  owner's  debt  and,  if  lost,  owner  is  enti- 
tled to  payment. 

Com'l  Bk.  v.  Hughes,  17  Wend.  94,  73 

Agreement  made  by  president  of  foreign  banking 
company  with  broker  in  this  State, to  redeem  all  bills 
and  notes  of  such  company  which  be  should  pro- 
cure in  his  business  as  a  broker;  held,  in  violation  of 
general  Banking  Act  and  void. 

De  Groot  v.  Van  Duzer,  20  Wend.  390,         892 

Rev'g,  S.  C.,  17  Wend.  170.  99 

BASTARDY. 

Appeal  to  sessionsdoes  not  lie  by  superintendents 
of  poor,  from  adjudication  of  justices  in  favor  of  a 
party  charged  with  being  the  father  of  a  bastard 
child. 

People  v.  Tomp.  Gen.  Sess.,  19  Wend.  154,  563 

BILLS,  NOTES  AND  CHECKS. 

Indulgence  to  maker  on  receiving  security  from 
him,  does  not  discharge  indorser  where  there  is  no 
valid  agreement  for  giving  time  of  payment  for  a 
definite  period. 

Bk.  of  Utica  v.  Ives,  11  Wend.  501.  214 

Acceptance  of  bill  of  exchange  must  be  in  writ- 
ing under  Rev.  Stats.  When  written  on  another 
paper,  acceptor  is  not  bound  unless  acceptance  is 
disclosed  to  holder  or  he  has  knowledge  thereof, 
and  he  takes  bill  for  valuable  consideration. 

Bk.  of  Mich.  v.  El)/,  17  Wend.  508,  216 

On  note  payable  in  ready-made  clothing,  the  payee 
has  no  right  to  demand  a  garment  which  has  been 
made  for  a  customer  at  a  stipulated  price. 

Vance  v.  Bloomer,  20  Wend.  196.  824 

Where  a  bank  receives  and  discounts  negotiable 
paper,  places  the  proceeds  to  credit  of  holder, 
charges  over  against  him  and  cancels  other  notes 
upon  which  are  responsible  parties,  but  which  are 
overdue  and  lie  under  protest,  such  cancellation  is 
equivalent  to  paying  value  at  the  time  and  pre- 
cludes all  defense  existing  as  between  original  par- 
ties. 

Bk.  of  Salina  v.  Babcock,  21  Wend.  499.  1169 

Law  in  relation  to  bank  checks  examined,  and 
various  cases  and  <7tc<a  in  which  such  instruments 
are  said  to  be  distinguishable  from  bills  of  exchange, 
cited  and  commented  upon,  see, 

Harker  v.  Anderson,  21  Wend.  372,  1128 

On  indorsement  of  bill  of  exchange  to  agent  for 
collection,  re-indorsement  before  suit  thereon  by 
owner,  is  unnecessary. 

Chau.  Co.  Bk.  v.  Davis,  21  Wend.  584.         1 199 

Bill  of  exchange  imports  a  debt  due  from  drawee 

WEND.  17,  18,  19,  20,  21. 
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^to  drawer  which  is  assigned  to  payee,  and  when 
accepted,  is  an  acknowledgment  that  drawee  has 
funds  of  drawer  in  his  hands  to  amount  of  bill; 
after  payment  bill  ceases  to  be  obligatory. 

Griffith  v.  Reed,  21  Wend.  503,  117O 

Presumption  of  funds  may  be  rebutted,  by  show- 

ing that  bill  was  accepted  for  accommodation  of 

drawer,  and  drawee  may  then  have  action  against 

•drawer  on  his  implied  obligation  to  indemnify  him. 

Idem.  1170 

Where  third  person  writes  his  name  under  that  of 

the  drawer,  adding  the  word  surety,  his  obligation 

is  that  the  bill  shall  be  accepted  and  paid  :  he  incurs 

no  obligation,  either  express  or  implied,  to  drawer 

or  drawee.    Idem.  •  117O 

There  is  no  legal  difference  between  a  note  pay- 

able to  bearer  and  one  payable  to  a  particular  per- 

son or  bearer  ;  neither  need  be  indorsed. 

Dean  v.  Hall.  17  \Vend.  214.  114 

An  accommodation  note  for  $2,500,  with  indorse- 
ment to  pay  upon  it  $750,  is  a  note  for  the  latter 
amount  and  must  be  so  declared  on. 

Douglas*  v.  Wilkinson.  17  Wend.  431,  189 

Damages  to  drawer  of  bill  or  indorser  of  note  will 

-be  presumed  from  holder's  failure  to  make  present- 

ment or  demand,  but  when  clearly  shown  that  no 

injury  was  sustained,  they  are  liable. 

Com'l  Bk.  v.  Hughes,  17  Wend.  94.  73 

Transfer  of  note,  at  risk  of  party  receiving  it 
leaves  implied  warranty  that  it  is  genuine. 

Watnon  v.  McLaren,  19  Wend.  557,     '  7O6 

Where  debtor  writes  amount  of  debt  in  margin  of 

note,  but  a  less  sum  in  the  body,  creditor  can  re- 

-eover  the  true  amount  upon  the  common  count  of 


Clute  v.  Small.  17  Wend.  238.  182 

Where  an  absolute  guaranty  is  indorsed  on  note 
payable  to  A  or  bearer,  assignee  may  maintain  ac- 
tion against  guarantor  in  his  own  name  and  need 
-not  show  demand  and  notice. 

Hough  v.  Gray,  19  Wend.  202,  58O 

Notary's  certincate  of  service  of  notice  of  present- 

ment and  protest  is  defective,  unless  it  specify  "the 

.postoffice  nearest  to  the  reputed  residence  of  the 

party  "  to  whom  notice  is  given. 

Rogers  v.  Jacteon,  19  Wend.  383,  644 

No  greater  diligence  is  necessary  in  presenting 
checks  for  payment,  than  is  required  in  relation  to 
bills  of  exchange.  To  bind  indorser,  holder  must 
have  used  due  diligence  in  presenting,  and  in  giving 
notice  of  demand  and  non-payment. 

Smith  r.  Jane*.  20  Wend.  192.  823 

Day  succeeding  that  on  which  check  is  received  is 

the  latest  on  which  demand  may  be  made  where 

parties  reside  in  same  place,  or  on  which  check  may 

•in-  mailed  where  payable  in  different  place. 

Mem.  823 

In  action  by  second  indorsee  of  check  against 
payee,  laches  on  part  of  first  indorsee  will  not  be 
presumed. 

Idem.  823 

How  long  bill  or  check  may  be  kept  in  circulation 

before  presentment,  see.  Idem.  823 

One  who  holds  it  in  his  possession  for  seven  days 

Is  chargeable  with  want  of  due  diligence. 

Itlr.m.  823 

Lapse  of  four  days  after  bill  is  put  in  circulation 

by  second  indorser  before  present  ment,  is  not  pre- 

sumptive evidence  of  laches.    Idem.  823 

Where  notary  certifies  that  he  deposited.  In  the 

postofflce,  notices  of  protest  for  in  dorse  re,  it  will  be 

presumed  such  notices  were  directed  to  the  Indors- 

«ra.    Idem.  823 

BUI  of  exchange  drawn  In  one  State  against  per- 

son in  another  State  is  a  foreign  bill.    Notarial  pro- 

fee*  made  in  a  State  where  drawee  resides,  proves 

itself  as  to  the  presentment  and  refusal. 

HaUi.l.iu  >'.  M<  I*,ii(i>ill,  31  Wend.  81.  784 

Where  notary  is  dead,  sworn  copy  of  protest  taken 
from  bis  books,  together  with  original  protest,  is 
abundant  evidence  of  presentment  and  refusal. 

Idem.  784 

Where  post-dated  check  falls  due  on  Sunday,  pro- 
s»eiitment  must  tx>  mad'-  on  Monday. 

Salter  v.  Hurt,  20  Wend.  206,  827 

Notice  of  protest  mailed  to  town  when;  party  re- 

sides is  sufficient,  although  there  be  several  poet- 

ofBoes  in  same  town,  unlem  it  appear  that  holder 

knew  It  should  l»-  directed  In  a  different  manner. 

l*nrnri  r.  Itemer,  21  Wend.  10,  '»''7 

Action  does  not  lie  on  liank  chock  against  drawer 

until  after  notice  of  presentment  and  non-payment. 

Harkrr  r.  An<lri-*»n.  21  \Vend.  .IT:.'.  1128 

Only  reasonable  diligence  ro^ulm!  of  holder  In 

making  inquiry  as  to  the  residence  of  Indorser. 

W.  of  Utira  v.  Itender,  21  Wend.  «M3,         1219 

WKND.  17.  18.  19.  20,  21. 


Notice  of  non-payment  sent  to  place  designated  as 
residence  of  indorser,  by  drawer  of  accommodation 
bill  on  procuring  discount  of  same,  is  sufficient, 
although  his  postoffice  and  actual  place  of  residence 
is  in  another  town.  Idem.  1219 

Demand  and  notice  by  holder  of  note  is  not  neces- 
sary, where  indorser  a  few  days  before  maturity, 
writes  to  him  that  maker  has  failed.acknowledges  his 
liability  and  asks  indulgence  until  funds  can  be  real- 
ized from  maker's  security. 

Spencer  v.  Harvey,  17  Wend.  481,  2O9 

Taking  of  security  from  maker  by  indorser  does 
not  dispense  with  demand  and  notice,  unless  funds 
have  actually  come  to  his  hands  sufficient  to  satisfy 
the  note,  or  all  of  maker's  property  has  been  trans- 
ferred to  him.  Idem.  2O9 

Broker  or  agent  with  whom  bill  of  exchange  is 
left  for  collection  is  bound  to  present  it  forthwith 
for  acceptance,  and  if  not  accepted  to  give  notice 
thereof  to  his  principal.and  for  a  neglect  he  becomes 
responsible  in  damages. 

Atten  v.  Suyilam,  17  Wend.  368,  168 

That  drawee  had  no  funds  and  was  directed  by 
drawer  not  to  accept,  is  no  excuse  for  delay  of  17 
days  in  presenting,  where  it  appeared  that  other 
bills  of  same  drawer  were  in  the  meantime  accepted 
by  such  drawee  and  paid  or  secured  to  be  paid. 

Idem.  168 

BILL  OF  EXCEPTIONS. 

Plaintiff  voluntarily  submitting  to  nonsuit  cannot 
tender  bill  of  exceptions  and  sue  out  writ  of  error. 
Van  Warmer  v.  Mayor,  etc.,  of  Albany, 

18  Wend.  169.  334 

Bill  of  exceptions  taken  at  trial  does  not  per  se 
operate  as  a  stay  of  proceedings. 

Seymour  v.  Slocum.  18  Wend.  509.  451 

Proper  matter  of  bill  of  exceptions  in  criminal 

fHjkftp      g£«3 

'  People  v.  Rathbun,  21  Wend.  509,  1172 

Bill  of  exceptions  lies  for  refusing  triors  or  upon 
any  question  arising  upon  a  challenge  to  jurors,  in 
a  case  where  triors  may  be  demanded.  Idem.  1172 
Exceptions  noted  in  bill  must  clearly  appear  to 
have  been  taken  at  the  trial,  or  they  will  not  be  no- 
ticed on  writ  of  error. 

WUlard  v.  Warren,  17  Wend.  257.  129 

Turning  bill  of  exceptions,  upon  which  venire  dc 

now  might  be  awarded,  into  special  verdict  upon 

which  an  absolute  judgment  must  be  rendered  either 

for  plaintiff  or  defendant,  see 

Champlin  v.  Rowley,  18  Wend.  187.  34O 

Bill  of  exceptions  must  be  incorporated  in,  and 
not  attached  to,  the  record  of  a  judgment. 

Fan  Warmer  v.  Mayor,  etc.,  of  Albany, 
18  Wend.  189,  334 

BILL  OF  PARTICULARS. 

The  generality  of  a  bill  of  particulars  cannot  be 
objected  to  on  trial  of  cause.  If  dissatisfied,  party 
should  have  applied  for  further  particulars. 

Biintef  t'.  Heiixhaw,  21  Wend.  42ti,  1143 

Plaintiff  may  disregard  order  for  bill  of  particu- 
lars where  bill  was  served  with  declaration. and  enter 
defendant's  default  for  not  pleading. 

Payne  v.  Smith,  19  Wond.  122,  552 

After  peremptory  order  that  plaintiff  furnish  a 
bill  of  particulars.it'  an  evasive  bill  be  delivered, de- 
fendant may  move  for  judgment  of  mm  pro*.;  con- 
tra If  bill  made  is  in  good  faith. 

Purdy  v.  Warden.  18  Wend.  671,  6O6 

The  only  effect  of  a  bill  of  particulars  is  to  restrict 
the  proofs  and  limit  the  recovery  or  set-off  to  the 
matters  net  forth  In  it. 

Starkuxather  r.  Kittle,  17  Wend.  20.  46 

In  action  against  bank  for  non-payment  of  its 
notes  where  penalty  Is  demanded,  bill  of  particulars 
setting  forth  copies  of  the  notes  although  not  tech- 
nically correct,  will  suffice. 

Stoicit*  r.  Uk.  of  Troy,  21  Wond.  186,  1O3K 

BOND. 

Whero  bond  Is  given  for  appearanoo  on  adjourned 
day. obligor  is  bound  to  appear  on  day  postponed  by 
court  on  Its  own  motion. 

Seelty  r.  Kvan*.  19  Wend.  450.  671 

Condition  in  bond  that  on  default  of  payment  of 
Interest  on  day* specified,  the  whole  amount  of  prin- 
{  cljwl  and  Interest  should  txt'oinc  duo  la  valid  ;  and 
after  default  whole  sum'  Is  due  and  tender  of  inter- 
est due  and  costs  then-after  will  not  entitlo  obligor 
to  discontinuance  of  suit. 

Pc»t>U  r.  Super.  Ct.  of  N.  1'..  19  Wond. 
104,  545 
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BOUNDARIES. 

Original  proprietors  of  lands  as  between  them- 
selves may  correct  errors  in  surveys,but  after  third 
persons  have  acquired  rights  in  conformity  to  sur- 
veys as  actually  made,  they  cannot  be  corrected  to 
their  prejudice  without  their  assent. 

Van  Wyck  v.  Wright.  18  Wend.  157,  33O 

An  obliteration  of  the  line  to  which  grantee  claims, 
and  a  correction  thereof  by  an  off-set,  unless  within 
a  reasonable  distance  of  the  premises  conveyed,  is 
not  sufficient  to  charge  purchaser  with  notice. 

Idem.  330 


CASE. 

Case  lies  against  grantor  for  false  representation 
that  lands  sold  by  him  are  free  from  incumbrances, 
though  deed  contains  warranty  against  incum- 
brances. 

Ward  v.  Wiman,  17  Wend.  193,  1O7 

CERTIORARI. 

Judgment  will  not  be  reversed  for  errors  in  prac- 
tice, although  brought  up  by  certiorari. 

Hart  v.  Seixas,  21  Wend.  40,  1OO7 

In  cases  of  summary  jurisdictions,  the  decisions 
as  to  admission  or  rejection  of  evidence  cannot  be 
reviewed  upon  certinrari. 

Birdsall  r.  Phillips,  17  Wend.  464,  2O1 

Simpson  v.  Rhinelanders,  20  Wend.  103,  792 
On  return  to  common  law  certiorari,  no  other 
questions  can  be  raised  than  those  relating  to  the 
jurisdiction  of  the  officer  or  court  before  whom  the 
proceedings  are  had,  and  to  the  regularity  of  such 
proceedings.  Statutory  certiorari  is  of  the  same  ef- 
fect. 

Johnson  v.  Moss,  20  Wend.  145. 148,    8O7,  8O8 
Birdsall  r.  Phillips,  17  Wend.  464,  2O1 

Wilson  v.  Green,  20  Wend.  189,  822 

Simpson  r.  Rhinelanders,  20  Wend.  103,        792 
Certiorari  to  remove  cause  from  C.  P.  into  Su- 
preme Court,  must  be  filed  eight  days  before  the 
first  term  at  which  the  issue  joined  might  be  tried, 
had  cause  not  been  removed. 

George  v.  Orcutt,  19  Wend.  647,  737 

Supreme  Court  cannot  compel  a  return  of  evi- 
dence or  of  exceptional  decisions  or  charges,  on 
hearings  or  trials  upon  summary  proceedings.  Pow- 
er of,  is  confined  to  questions  on  the  jurisdiction, 
pleadings,  process,  verdict  and  judgment. 

Prindle  v.  Anderson,  19  Wend.  391,  641 

Certiorari  does  not  lie  to  justice  of  peace  to  bring 
up  proceedings  had  to  inquire  into  encroachment 
upon  public  highway,  etc.,  under  Act  regulating 
highways,  etc.  in  Suffolk,  Queens  and  Kings  Coun- 
ties. 

Pearsall  v.  Comrs.  of  N.  Hempstead,  17 
•  Wend.  15,  45 

Return  to  certiorari  to  bring  up  proceedings  un- 
der statute  against  tenant  for  holding  over,  should 
show  particulars  as  to  commands  to  officers  to  sum- 
mon a  jury. 

Farrington  v.  Morgan,  20  Wend.  207,  828 

It  is  erroneous  to  summon  twenty  instead  of 
eighteen  jurors.  Idem.  828 

After  confirmation  of  report  of  commissioners  of 
estimate  and  assessment,  certwrari  to  remove  pro- 
ceedings into  Court  of  Errors  granted  of  course. 

In  re.  Carlton  St.,  20  Wend.  685,  993 

Supreme  Court  in  cause  removed  from  C.  P.  on 
certiorari.has  same  power  over  pleadings  as  it  would 
have  in  suit  originally  brought  in  such  court. 

Flower's  Exrs.  v.  Garr,  20  Wend.  668.  988 

A  return  to  certiorari  cannot  be  contradicted  by 

an  assignment  of  errors,  nor  can  a  fact  be  specially 

assigned  showing  a  want  of  jurisdiction  in  tribunal 

to  which  certiorari  is  sent. 

Haines  v.  Judges  of  Westchesfer  Co.,  20 

Wend.  625,  973 

A  sci.fa.  sued  out  in  C.  P.  to  obtain  execution  upon 

judgment  rendered  in  that  court  and  remaining 

there,cannot  be  removed  by  certiorari  into  Supreme 

Court. 

People  v.  Corey,  19  Wend.  633,  732 

Common  law  certiorari  when  served,  should  be  ac- 
companied with  a  certified  copy  of  the  order  of  al- 
lowance, or  a  certificate  of  the  clerk  that  the  writ 
was  duly  allowed. 

Mott  v.  Comrs.  of  Rush,  19  Wend.  640,  735 

On  certiorari,  an  objection  not  raised  below  can- 
not be  urged  in  reversal. 

Potter  v.  Deyo,  19  Wend.  361,  637 

If,  it  does  not  appear  from  return  to  certiorari, 

that  summons  served  upon  defendant  set  forth  time 
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and  place  for  his  appearance,  or  that  constable  in 
his  return  of  service  stated  time  of  its  service,  judg- 
ment of  justice  will  be  reversed. 

Stewart  v.  Smith,  17  Wend.  517,  21» 

Decision  of  judges  of  C.  P.,  upon  appeal  to  them 
from  order  of  commissioners  of  highways  in  laying 
out  road,  will  not  be  reviewed  on  common  law  cer- 
tiorari. 

AUyn  v.  Comrs.  of  Sclwdack,  19  Wend. 

342,  63  O 

This  court  will  not  upon  a  common  law  certiorari, 
review  decision  of  justice  of  the  peace  in  a  cause 
before  him,  in  refusing  defendant  leave  to  with- 
draw a  demurrer  and  to  plead  de  novo  after  judg- 
ment against  him. 

Miller  v.  Bush,  21  Wend.  651,  1828 

Where  cause  is  removed  by  certiorari  from  C.  P. 
into  Supreme  Court,  no  proceedings  can  be  had  in 
the  latter  until  the  return  day:  contra  in  C.  P.,  in  re- 
spect to  certiorari  in  justice  court. 

Sawyer  v.  Wood,  18  Wend.  631,  493 

It  seems,  constable  is  bound  to  release  property 
levied  upon,  when  served  with  certificate  of  issu- 
ing of  certiorari. 

Wilson  v.  Williams,  18  Wend.  581,  475 

In  affidavit  to  found  certiorari,  the  party  must 
point  the  ground  upon  which  allegation  of  error  is 
founded  ;  detailing  facts  proved  is  not  sufficient. 

People  v.  Suffolk  C.  P.,  18  Wend.  550.  465 

In  suit  against  maker  and  indorser  of  note,  one  de- 
fendant may  sue  out  certiorari  without  summons 
and  severance. 

Fayette  v.  Oswego  C.  P.,  18  Wend.  515,          453- 
A  certiorari  to  remove  a  cause  from  the  C.  P.  can- 
not be  issued  after  one  trial  had  in  that  court. 

Day  v.  Gallup,  18  Wend.  513,  452 

A  certiorari  to  remove  a  justice's  judgment  served 
within  thirty  days  after  its  rendition,  will  not  be 
quashed. 

People  v.  Green,  18  Wend.  511,  451 
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CHAMPERTY 
NANCE. 

Deed  by  plaintiff  in  ejectment  against  quasi  ten- 
ant is  not  void  for  champerty  under  Rev.  State. 

Webb  v.  Bindon.  21  Wend.  98,  1O27 

Contract  guarantying  payment  of  note  entered 
into  for  purpose  of  obtaining  release  of  former 
holder  and  guarantor.so  as  to  render  him  competent 
witness  in  suit  on  the  note,  is  not  void  on  ground  of 
maintenance. 

Mott  v.  Small,  20  Wend.  212,  83O 

CHANCERY. 

The  Supreme  Court  will  not  intermeddle  with 
question  of  costs  in  chancery  required  to  be  paid  as 
condition  to  applications  in  Supreme  Court,  but 
leaves  that  court  to  vindicate  its  own  authority. 

Howell  v.  Eldridge,  21  Wend.  678.  1232 

A  judgment  creditor  in  judgment  docketed  prior 
to  assignment  for  benefit  of  creditors,  is  entitled  to 
a  decree  directing  satisfaction  out  of  an  equitable 
estate  or  interest  in  trust  property  which  is  not  sub- 
ject to  levy  and  sale  on  execution. 

Lynch  v.  Utica  Ins.  Co.,  18  Wend.  236,         357 

CHATTEL  MORTGAGE. 

The  distinction  existing  between  absolute  sales - 
and  mortgages  of  personal  property  was  abolished 
by  Rev.  Stats,  of  1830. 

Randall  v.  Cook,  17  Wend.  53,  58 

Bill  of  sale  of  personal  property  unaccompanied 
by  possession,  has  no  preference  over  subsequent 
bona  fide  mortgage  though,  also,  unaccompanied  by 
possession. 

Bennet  v.  Earl,  21  Wend.  117,  1034 

The  Act  of  1833,  requiring  mortgages  to  be  filed, 
does  not  repeal  statute  concerning  fraudulent  con- 
veyances. 

Wood  ».  Lowry,  17  Wend.  492,  211 

Mortgage  of  personal  property  leaving  possession- 
in  mortgagor,  the  mortgagee  having  right  to  take 
possession  on  certain  conditions ;  held,  not  per  se 
fraudulent,  and  if  duly  filed  not  void. 

Russell  v.  Butterfleld,  21  Wend.  300,  1O98 

Party  to  attachment, not  founded  upon  an  affidavit 
in  action  by  mortgagee  against  him  for  taking  the 
property  thereunder,  cannot  avail  himself  of  the 
fact  that  possession  did  not  accompany  the  mort- 
gage. 

Halsey  v.  Christie,  21  Wend.  9,  997 

Notice  of  prior  unpaid  mortgage,  destroys  pref- 
erence which  second  mortgagee  would  otherwise  be 
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entitled  to  claim  in  consequence  of  possession  not 
accompanying  first  transfer,  or  by  reason  of  omis- 
sion to  file  such  mortgage  within  statutory  time. 
Gregory  v.  Thomas,  20  Wend.  17,  762 

COMMON  CARRIERS. 

In  carrier's  contract.exception  "of  the  dangers  of 
the  lake"  does  not  exonerate  from  ordinary  care  in 
the  lading  of  goods  or  navigating  of  vessel. 

Fairchild  v.  Slocuin,  19  Wend.  329.  625 

Carriers  operating  connecting  routes,  held  to  be 
partners  as  to  the  public,  and  joint  action  against  all 
maintained  by  one  injured  on  the  line  of  one  of  the 
carriers. 

Champion  v.  Bostwick,  18  Wend.  175,  336 

Where  the  contract  is  made  by  an  agent  of  an  as- 
sociation of  such  carriers,  they  are  all  liable  for  loss 
happening  on  any  part  of  the  route. 

FairchUd  v.  SU>cum,  19  Wend.  329,  625 

Common  carriers  are  liable  beyond  their  road 
when  they  contract  to  carry  passengers  and  bag- 
gage through. 

Weed  v.  S.  &  S.  R.  R.  Co.,  19  Wend.  534,      698 

Notice,  though  brought  home  to  owner's  knowl- 
edge, that  goods  or  baggage  will  be  "at  risk  of  own- 
ers" will  not  relieve  carrier  from  responsibility. 

Clark  r.  Faxton,  21  Wend.  153,  1O46 

Hollitter  v.  Nuwlen,  19  Wend.  234,  592 

Cole  v.  Goodwin,  19  Wend.  251.  598 

Comttere,etc.,Cb.  r.  Belknap,  21  Wend.  354,1118 

Common  carriers  of  passengers  are  liable  for  bag- 
gage left  in  their  office  in  charge  of  agents,  with  in- 
tention of  proceeding  with  same  in  next  convey- 
ance. Idem.  1118 

Carrier  is  bound  to  deliver  property  to  owner  at 
ead  of  journey,  and  the  latter  is  not  bound  to  use 
more  than  ordinary  diligence  to  designate  or  claim 
it.  Idem.  698 

Carrier's  liability  continues  until  delivery  or  no- 
tice to  consignee  of  arrival  of  goods. 

Gibson  v.  Culver,  17  Wend.  306,  145 

Prima  facie  such  delivery  or  notice  is  necessary, 
but  may  be  dispensed  with  by  showing  a  contrary 
usage  of  such  long  continuance,  uniformity  and 
notoriety  as  to  justify  a  jury  in  finding  that  ft  was 
known  to  the  plaintiff.  Idem.  145 

Owners  of  steamboat  are  liable  as  common  car- 
riers for  damages,  except  where  caused  by  act  of 
God  and  the  public  enemy.  Stranding  in  entering 
harbor,  is  not  within  the  exception. 

McArthur  v.  Sear*,  21  Wend.  190,  1O69 

Rule  is  same  in  respect  to  carrier  by  water  as  to 
carrier  by  land  except  in  cases  of  special  contract, 
"excepting  the  perils  or  dangers  of  rivers  and 
Iake8.'r  Idem.  1O59 

Stage-coach  proprietors  are  common  carriers  and 
liable  for  baggage  as  insurers. 

HoUMer  r.  \moUn,  19  Wend.  234.  592 

<•<•/,  p.  <;<i,,<tiri,i.  19  Wend.  251,  598 

If  carrier's  liability  is  restricted  at  all  it  must  be 
by  an  express  contract.  Idem.  592,  598 

Carrier  may  demand  a  premium  proportionate  to 
the  hazards  of  his  employment  and  may  require, 
on  notice  brought  home  to  owner,  such  informa- 
tion as  will  enable  him  to  decide  on  proper  compen- 
sation. Idem.  592.  598 

Fraudulent  representation  of  owner  as  to  nature 
or  value  of  property,  materially  affecting  degree  of 
uare  to  be  bestowed  or  premium  to  be  paid,  will  dis- 
charge carrier.  Idem.  592,  598 

COMMON  PLEAS.  COURT  OF. 

Courts  of  C.  P.  are  courts  of  general  jurisdiction. 

208 

Where  Justice's  judgment  is  reversed  by  Court  of 
C.  P.,  without  any  assignable  cause,  such  judgment 
of  reversal  IB  erroneous,  and  will  be  reversed  on 
writ  of  error. 

ftoye*  r.  Hewitt,  18  Wend.  141,  384 

Although  jiirindlctlonal  facts  are  not  averred  in 
record  of  judgment  of  C.  P.  produced  on  motion 
for  new  trial,  it  will  |M>  Intcinii-il  in  support  of  judg- 
ment, that  court  kind  Jurisdiction  of  the  person. 

Foot  r.  SIT,  n.-.  17  Wend.  4*1.  2O8 

C.  P.  have  no  power  to  reverse  justice's  Judgment 
on  ground  that  verdict  la  against  weight  of  evi- 
dence. 

Oakltu  r.  Tan  Horn,  21  Wend.  :w>,  1 1 OO 

Omission  of  judgment  of  C.  P.  to  state  that  de- 
fendant wan  at  time  of  commencement  of  suit  a 
resident  of  the  county.  Is  not  error. 

II  nt  r.  Scira*,  21  Wend.  40,  1OO7 

When-  there  to  evidence  on  both  sides  of  cause  In 

Justice  court,  C.  P.  to  not  authorized  on  c«rtiorart 

WKND.  17, 18,  19.  20.  21. 


to  reverse  the  judgment,  although  arriving  at  a  dif- 
ferent conclusion  on  facts  of  case  from  that  of  jus- 
tice, or  jury. 

Noyes  v.  Hewitt,  18  Wend.  141,  324 

When  C.  P.  is  authorized  to  reverse  a  judgment 

of  justice  of  the  peace,  see,    Idem.  324 

COMPENSATION  FOR  PRIVATE 
PROPERTY  TAKEN  FOR  PUBLIC 
USE. 

See  MUNICIPAL  CORPORATIONS,  CONSTITUTIONAL 
LAW. 

Where  mill-site,  which  is  situated  on  tributary 
stream,  generally  navigable,  but  not  so  at  locality 
of  mill-site,  is  injured  by  an  improvement  of  the 
navigation  of  a  public  river;  held,  not  the  taking 
of  private  property  which  is  a  subject  of  compen- 
sation. 

<'n  unl  Appraisers  v.  Tibhits,  17  Wend.  571,  238 

In  measuring  damage  to  property,  present  value 
is  to  govern,  not  owner's  intention  in  relation  to 
future  enjoyment. 

In  re  Furman,  17  Wend.  649,  265 

Value  of  grounds  in  new  uses  to  which  they  may 
be  put  and  the  damages  sustained  is  to  govern. 

idem.  265 

Where  owner  of  lots  in  vicinity  of  village  makes 
survey  with  streets  and  makes  sales  with  reference 
to  such  surveys,  he  is  entitled  only  to  nominal  dam- 
ages where  such  streets  are  subsequently  appropri- 
ated to  public  use.  Idem.  265 

In  case  of  absolute  property,  the  true  measure  of 
benefit  and  damages  is  the  market  value  of  the 
property. 

In  re  Waiiam  and  Anthony  Sts.,  19  Wend. 
678,  748 

Where  rights  of  landlord  and  tenant  are  affected 
by  opening  of  streets,  conditions  of  lease  are  to  be 
taken  into  consideration.  Idem.  748 

Where  widow  is  entitled  to  dower  in  lands  taken, 
they  must  award  it  to  her.  Idem.  748 

Mortgagee  is  entitled  to  damages  when  land  is 
taken  for  a  street. 

In  re  John  St.,  19  Wend.  659,  741 

CONFESSION  OF  JUDGMENT. 

Judgment  confessed  by  one  of  partners  for  debt 
of  the  firm  is  a  satisf action. 

Frtibie  v.  Larncd,  21  Wend.  450,  1151 

CONSIDERATION. 

Consideration  of  note  given  in  pursuance  of  cov- 
enant cannot  be  impeached. 

Faj/'8  Admr.  r.  Richards,  21  Wend.  «28,     1213 
Consideration  need  not  be  specially  mentioned  if 
from  whole  instrument  it  is  manifest  that  there  is  a 
consideration. 

Atten  v.  Jaquish,  21  Wend.  «28,  1214 

CONSOLIDATION  OF  ACTIONS. 

SEE  PLEADINGS. 

Actions  will  be  consolidated,  although  one  suit 
was  commenced  In-fore  cause  of  action  accrued  in 
the  other.  • 

Dunning  r.  Bk .  of  Auburn,  19  Wend.  23,     517 

Consolidations  will  always  be  ordered  unless  it  ap- 
pear that  plaintiff  will  suffer  great  delay  or  other 
prejudice  If  order  be  made.  latm.  517 

Defendant  on  motion  for  consolidation  must 
show  that  causes  an-  such  as  may  be  joined,  and  that 
questions  and  defenses  in  both  an* substantially  the 
same  or  that  no  defense  is  intended.  Idem.  517 

CONSTITUTIONAL  LAW. 

Laws  authorizing  railroad  corporation  to  take 
lands  of  Individuals  without  assent  of  owner  art* 
constitutional,  providing  provision  Is  made  for  as- 
sessment and  payment  ot  damages  to  owner. 
lUooiloHod  r.  M.  A  H.  It.  ft.  Co.,  18  Wend. 
9.  279 

The 'ascertainment  and  payment  of  damages  is 
condition  precedent  to  the  appropriation  of  prop- 
erty only  when  such  appears  to  be  the  intention  of 
the  act.  1  <lc in.  270 

Consl ruction  of  part irular  Act,  see,     Itlem.      279 

Deed  from  Indian  In  this  state,  executed  and  rat- 
ified in  conformity  to  state  laws,  is  valid,  notwith- 
standing law  of  Congress  that  grants  from  Indians 
shall  not  be  valid  unlew  made  by  treaty  or  conven- 
tion entered  into  pursuant  to  Constitution  of  I  S. 
Aftirrrti/  r.  Wooden.  17  Wend.  Ml,  224 
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Act  to  Abolish  Imprisonment  is  not  unconstitu- 
tional, as  its  object  was  to  limit  the  privilege  from 
arrest  to  persons  resident  of  this  State,  regardless 
of  domicil. 

Fr<>*t  v.  Brisben,  19  Wend.  11.  513 

Where  rents  and  profits  of  an  estate  are  given  to 
father  for  life  and  remainder  to  nis  children,  and  it 
becomes  necessary  for  support  of  family  and  edu- 
cation of  children,  private  Act  will  be  passed,  au- 
thorizing the  sale  of  such  property.  Such  Act  is  not 
unconstit  ut  ional . 

Cochran  v.  Van  Surlay,  20  Wend.  365,          884 

CONSTRUCTION  OF  WRITTEN  IN- 
STRUMENTS. 

See  CONTRACTS,  DEEDS,  DEVISES,  MORTGAGES, 
ETC. 

A  conveyance  is  to  be  construed  in  reference  to 
distinct  and  visible  locative  calls  as  marked  or  ap- 
pearing upon  the  land,  in  preference  to  quantity, 
course,  distance  map  or  anything  else. 

Van  Wyck  v.  Wright,  18  Wend.  157,  33O 

CONTRACTS. 

See  DAMAGES,  DEED,  VENDOR  AND  PURCHASER  ; 
ETC. 

Agreement  by  individual  with  railroad  company 
to  pay  damages  assessed  to  owners  of  land,  if  com- 
pany would  locate  itr  road  in  certain  place;  held, 
without  consideration  and  void,  although  company 
subsequently  promised  so  to  locate  its  road. 
I7tica  d-  S.  R.  R.  Co.  v.  Brinckerhoff,  21 

Wend.  139,  1O42 

That  the  matter  contracted  for  is  valueless  is  no 
ground  for  avoiding  contract,  unless  fraud  or  mis- 
apprehension is  shown  in  respect  to  subject-matter 
of  contract. 

Fay's  Admr.  v.  Richards,  21  Wend.  626.  1213 
Contracts  for  general  restraint  of  trade  within 
the  Stute  are  void,  but  contracts  for  a  limited  re- 
straint as  that  a  man  will  not  carry  on  business 
within  certain  limits,  are  valid  jf  entered  into  for 
good  reasons,  such  as  to  afford  fair  protection  to  the 
purchaser  of  a  business. 

Chappel  v.  Brockway,  21  Wend.  157,  1O48 

The  above  rules  applied  to  the  purchase  of  canal- 
boats  and  the  business  of  a  packet  line  on  the  canal. 
Idem.  1048 

Contract  innocent  in  itself  is  not  void  because  it 
may  facilitate  an  illegal  transaction. 

DeGroot  v.  VanDuzer,  17  Wend.  170,  99 

In  cases  of  contract  entered  into  for  fraudulent 
or  illegal  purposes,  the  court  leaves  the  parties 
where  it  finds  them,  and  although  partly  executed, 
will  neither  compel  its  performance,  nor  award 
damages  for  non-performance. 

Nellis  v.  Clark,  20  Wend.  24.  764 

The  facts  constituting  such  defense  may  appear 

on  plaintiff's  own  showing  or  be  adduced  by  proof 

on  part  of  defendant.    Idem.  764 

The  rule  that  consideration  will  be  implied  from 

seal  does  not  extend  to  contracts  in  restraint  of 

trade.    Such  contract  is  in  legal  presumption  void, 

and  the  burden  of  showing  that  it  was  entered  into 

for  good  reasons  and  so  valid,  rests  on  party  seeking 

to  enforce  it. 

Rom  v.  Sadybeer,  21  Wend.  166,  1O51 

A  specialty  may  be  rescinded  by  a  contract  not 

under  seal  fully  executed  and  carried  into  effect, 

but  cannot  be  modified  by  an  unsealed  executory 

agreement. 

Allen  v.  Jaqutoh,  21  Wend.  628,  1814 

The  meaning  of  the  rule  that  the  consideration  of 
a  promise  may  be  impeached,  is  only  that  fraud, 
mistake  or  illegality  in  its  concoction,  or  non-per- 
formance on  part  of  promisee  may  be  shown.  In- 
adequacy of  consideration  is  no  defense. 

Oaklen  r.  Boorman,  21  Wend.  588,  120O 

Release  of  attachment  lien,  is  a  good  considera- 
tion for  promise  of  third  party  to  pay  the  debt. 

Smith  r.  Weed,  20  Wend.  184,  82O 

Forbearance  to  sue  debtor,  is  good  consideration 
for  promise  by  third  person,but  such  promise  mu*t 
be  in  writing. 

Watson  v.  RandaU,  20  Wend.  201,  826  I 

Where  day  of  performance  of  contract  falls  on  I 
Sunday,  performance  on  Monday  is  a  compliance. 
SaUcr  v.  Burt,  20  Wend.  205,  82  7 

Strangers,  but  not  parties,  may  impeach  a  covin- 
ous  judgment. 

Crocker  v.  Crane,  21  Wend.  211,  1O67 

After  renouncing  the  adoption  of  child  by  puta- 
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tive  father,  the  implied  promise  to  provide  for  the- 
child  terminates. 

Moncrief  v.  Ely,  19  Wend.  405,  65  Z 

COSTS. 

On  special  motion,  party  is  not  entitled  to  charge 
for  a  copy  of  pleadings,  or  of  a  case  or  bill  of  ex- 
ceptions incorporated  into  the  papers  used  on  the 
motion,  unless  good  cause  exist  for  using  copies  in- 
stead of  the  originals. 

Benedict  v.  Jones,  18  Wend.  557,  467 

On  affirmance  or  reversal  of  justice's  judgment 
on  certiorari  in  C.  P.— costs  how  taxed,  see, 

People  v.  Cortland  C.  P.,  19  Wend.  645,         73O 
But  one  set  of  papers  is  taxable  where  two  or 
more  causes  are  prosecuted  and  defended  by  same 
attorneys. 

WWtnk  v.  Reekie,  19  Wend.  82,  538 

Affidavit  of  attendance  of  witnesses  need  not  in 
first  instance  state  their  materiality.  It  need  not  be 
made  by  the  party  or  his  attorney.    Idem.          538 
Subpoena,  ticket  and  attendance  of   witness  is 
chargeable  in  each  cause,  although  witness  is  sub- 
poenaed in  several  causes  at  suit  of  same  plaintiff. 
Idem.  538- 

In  attachment  against  foreign  corporation  for  re- 
covery of  bank-bills  issued  by  it,  for  copies  of  what 
bills  plaintiff  allowed  costs,  see 

Benhamv.  Lumberman's  Bk.,20 Wend. 673,  99O 
Regular  notice  of  taxation  cannot  be  required, 
where,  on  motipn  for  judgment  as  in  case  of  non- 
suit, plaintiff  stipulates  to  try  at  next  circuit  and  to- 
pay  costs. 

Warner  v.  Lincoln.  18  Wend.  670,  5O6: 

Taxation  of  costs  where  action  is  in  name  of  two- 
attorneys,  and  one  appears  as  attorney  for  both,  see 
Jordan  v.  Van  Hoesen,  18  Wend.  648,  499 

Defendant  prevailing  upon  plea  in  abatement  is 
entitled  to  costs— exceptions  in  cases  of  misnomer 
and  recovery  in  favor  of  one  of  two  or  more  defend- 
ants when  no  certificate  is  obtained. 

Shaw  v.  Dutcher,  19  Wend.  216,  585 

Recovery  of  less  than  $50  on  bond  in  penalty  ex- 
ceeding $250,  does  not  carry  costs  if  amount  recov- 
ered was  tendered  to  plaintiff  previous  to  obtaining 
judgment  on  bond. 

Howe  v.  Goodrich,  18  Wend.  560,  468; 

Where  claim  given  attorney  for  collection  exceeds-- 

$250,  and  plaintiff  fails  to  recover  sum  sufficient  to 

entitle  him  to  costs,  he  is  liable  to  pay  his  attorney 

Supreme  Court  costs. 

Tr.  of  Salina  v.  Gilbert,  18  Wend.  571,  472; 
Recovery  of  general  verdict  less  than  $50  in  action 
on  the  case  in  Supreme  Court,  for  injury  to  the  per- 
son, where  declaration  contained  counts  for  mal. 
pros. ;  held,  plaintiff  entitled  to  costs  on  counts  for 
injury  to  the  person,  and  defendant  entitled  to  full 
costs  of  defense  on  all  the  counts. 

Sharke  y.  Charles,  18  Wend.  616,  488^ 

Plaintiff  bringing  action  of  trespass  on  land  in 
Supreme  Court  and  recovering  less  than  $50,  pays 
costs  to  defendant,  although  Jocus  in  quo  is  unoccu- 
pied, uninclosed  and  uncultivated. 

Wickham  v.  Seely,  18  Wend.  649,  499> 

Attorney  to  whom  papers  irregularly  served  are 
addressed,  is  entitled  to  costs  for  appearing  and  ob- 
jecting to  the  service  ;  but  if  motion  be  denied  he 
cannot  charge  for  any  papers  prepared  in  opposi- 
tion. 

Anon.,  18  Wend.  578,  474 

Attorney's  fee  for  preparing  for  argument  of  bill 
of  exceptions,  is  taxable,  although  he  did  not  attend. 
Lamh  v.  Coe,  19  Wend.  127,  553: 

Defendant  obtaining  verdict  is  entitled  to  allow- 
ance for  bill  of  exceptions  taken  by  plaintiff,  unless 
right  to  bring  error  is  waived.  Idem.  553- 

Witness  allowed  fees  for  one  day  in  going  to,  and 
for  one  day  in  returning  from  place  of  trial. 

Idem.  553- 

Costs  on  submission  of  cause  on  written  argu- 
ments. 

People  v.  Tilton,  18  Wend.  514,  452- 

Costsin  Court  for  Correction  of  Errors. 

Miller  v.  Adsit,  18  Wend.  658,  50Z 

W  here  judgment  rendered  after  verdict  is  affirmed 
by  default  in  open  court,  defendant  in  error  is  en- 
titled to  double  costs:  contra,  where  judgment  wa» 
rendered  on  report  of  referees. 

Anon.,  19  Wend.  225,  588: 

One  sued  in  justice  court  as  public  officer  is  en- 
titled to  double  costs,  and  justice  may  inquire,  in 
presence  of  parties,  into  defendant's  right  to  such, 
costs. 

Fuller  v.  Wilcox,  19  Wend.  351,  633: 

Costs  will  not  be  granted  in  suit  against  executors^ 

WEND.  17,  18,  19,  20,  21. 
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where  plaintiff  demanded  upwards  of  $400  and  re- 
covered but  $130. 

Carhart  v.  Blaisdell'g  Em.,  18  Wend.  531 ,    458 

The  judge's  certificate  must  state  facts  sufficient 
to  enable  court  to  determine  whether  costs  ought 
to  be  awarded.  His  conclusion  from  the  facts  is  in- 
sufficient. Idem. 

One  suing  in  forma  pm/peris  is  not  liable  for  costs 
for  not  proceeding  to  trial :  contra,  where  order  al- 
lowing him  to  sue  in  such  form  is  annulled  on  mo- 

D"  Steele  v.  Mott,  20  Wend.  679,  991 

After  reHcta  and  cnynovit,  costs  of  inquest  are  not 
taxable.  See 

Hecnjr  v.  Elite,  19  Wend.  157,  563 

In  suit  against  executor  where  report  of  referees 
is  made  in  plaintiff's  favor,  though  costs  are  not 
awarded,  plaintiff  is  allowed  interest  on  sum  due 
where  judgment  is  delayed  by  motion  to  set  aside 
report. 

Rogers  v.  HoUey,  19  Wend.  624,  729 

Interest  is  not  taxable  with  costs,  where  plaintiff 
is  delayed  by  a  case  made  by  defendant,  except  in 
actions  on  contract. 

Henntng  v.  Van  Tune,  19  Wend.  101,  544 

Costs  are  awarded  where  judges  of  C.  P.,  instead 
of  obeying  alternative  writ  of  mandamus,  make  a 
return. 

People  v.  N.  Y.  C.  P.,  18  Wend.  534.  »">!» 

In  mandamus  cases  where  peremptory  mandamus 

is  awarded,  court  will  not  grant  costs  against  judges 

or  other  officers  intrusted  with  discharge  of  judicial 

duties.    Annn.,  19  Wend.  157,  563 

Costs  which  would  otherwise  be  granted,  denied 

for  unnecessary  voluminousness  in  papers  to  resist 

motion. 

Platt  v.  Torreu.  18  Wend.  572,  472 

Itovnamd  v.  Bahcock,  18  Wend.  637,  495 

Costs  otherwise  allowed,  refused  where  motion 
papers  filled  with  unnecessary-  matter. 
Buffab)  v.  Seranton,  20  Wend.  676, 
Sand*  v.  Bullock,  20  Wend.  680,  993 

Party  applying  for  a  new  trial  is  not  liable  for  costs 
of  advertising  sale  under  execution  after  stay  of 
proceedings  granted. 

Smith  r.  Martin.  18  Wend.  590,  479 

One  who  takes  assignment  of  verdict  from  plaint- 
iff pending  motion  for  new  trial,  as  collateral  secur- 
ity for  payment  of  a  debt  and  responsibilities  as- 
sumed, is  not  liable  for  costs  where  defendant  after 
new  trial  grunted,  obtains  judgment  as  in  cuse  of 
nonsuit  for  plaintiff's  neglect  to  appear. 

Miller  r.  Franklin.  20  Wend.  630.  975 

Party  in  interest,  prosecuting  in  name  of  another, 
is  liable  for  costs  if  he  fall  in  recovery,  but  if  he  suc- 
ceed he  is  not  liable  for  costs  of  reversal. 

Bendernagle  v.  Coctat.  19  Wend.  151,  562 

Party  in  interest  defending  an  action  in  name  of 
another,  is  not  liable  to  plaintiff  for  costs. 

MlUtr  r.  A'Mt.  IS  UVnd.  H72.  5O7 

Where  defendant  in  replevin  avows  and  justifies 

the  taking,  and  only  part  of  property  is  found  in 

his  favor,  the  value  of  which  is  assessed  at  less  than 

$50,  he  is  entitled  to  no  more  costs  than  damages. 

Small  r.  BLrleii,  18  Wend.  514.  452 

In  replevin,  to  carry  costs  on  value  of  property, 
value  must  be  assessed  by  a  jury  and  not  by  sheriff's 
appraisal. 

Hmrley  c.  Qreen,  18  Wend.  654.  5O1 

Defendant  should  show  present  inability  of  plaint- 
iff to  pay  costs  to  entitle  him  to  security ;  exonera- 
tion from  imprisonment  10  years  previous  is  not 
good  ground. 

Gomez  v.  Oarr,  18  Wend.  577,  474 

Foreign  corporation  a«  plaintiff  must  give  securi- 
ty for  costs :  where  proouvdinfra  arc  set  aside  for 
an  omission  to  to  do,  relief  granted  on  tiling  securi- 
ty and  paying  costs  of  motion. 

Bk.  <>f  Mich.  r.  Jewmp.  19  Wend.  10,  513 

Party  is  not  entitled  to  costs  on  ground  that  title 
t> i  land  came  In  question  where  defendant  justiilrs 
an  entry  on  tlu»  lor  MM  in  >/u»  under  a  llcunso. 

I'f-nAr.  v.  If.  Y.  C.  P..  IS  Wend.  579.  475 

The  Supremo  Court  will  not  tatarmeddlc  with 

questions  of  costs  In  chancery  required  to  in-  paid 

as  conditions  to  applications  in  Supreme  Court,  but 

leaves  that  court  t<>  vindicate  Its  own  authority. 

;/.-./•••//  v.  Klariiloe,  21  Wond.  878,  1*3* 

In  action  on  bond  other  than  for  tnc  payment  of 
money,  where  plaintiff  assigns  several  hroacho*.  de- 
fendant Is  not  entitled  to  coflts  unless  plaintiff  full 
upon  all  the  breaches. 

Fairttank*  c.  Camp,  20  Wond. flOO.  '•'•  i 

In  ejectment  by  five  plaint  Ids  Jointly,  three  suc- 
ceeded In  recovering  judgment  for  part  of  prom- 
ises, and  two  failed  in  maintaining  the  action  ;  held, 

\VlU»D.  17,  18,  19,  20,  21. 


parties  succeeding  entitled  to  full  costs,  and  defend- 
ant entitled  to  full  bill  of  costs  against  the  failing 
plaintiffs,  who  are  jointly  liable  therefor,  although 
one  abandoned  prosecution  sooner  than  the  other. 
Hinman  v.  Booth,  20  Wend.  666,  987 

Where  in  ejectment  by  two  plaintiffs,  separate 
counts  allege  titles  in  plaintiffs  separately,  and  jury 
find  for  plaintiff  in  one  count  and  against  plaintiff 
in  the  other  count,  the  latter  pays  costs  to  defend- 
ant. 

Maubury  r.  Evans,  19  Wend.  625,  729 

Plaintiff  pays  costs  where  hearing  before  referees 
is  postponed  on  his  application. 

Kan  Rensselaer  v.  Fay,  18  Wend.  509,  451 

Attorney  was  compelled  to  refund  costs  volunta- 
rily paid,  but  which  were  not  recoverable  by  law  ; 
this  after  a  lapse  of  four  years. 

Maulton  v.  Bennett,  18  Wend.  586,  477 

Executor  or  administrator  suing  in  his   repre- 
sentative capacity  when  he  might  have  sued  in  his 
own  name,  is  not  personally  liable  for  costs  if  cause 
of  action  arose  in  lifetime  of  testator  or  intestate. 
Fan  Orden'8  Admrs.  v.  Reynolds,  18 

Wend.  635,  494 

Town  and  county  officers  suing  in   their  own 

names  are  not  individually  liable  for  costs,  where  it 

appears  they  sued  in  their  representative  capacity 

entirely  for  the  benefit  of  their  constituents. 

Avery  v.  Slack,  19  Wend.  50,  527 

This  exemption  applies  as  well  to  suits  for  penal- 
ties as  other  matters  where  it  is  duty  of  officers  to 
sue.  Idem.  52  T 

Remedy  of  party  entitled  to  costs  is  by  applica- 
tion to  the  supervisors  of  the  county,  to  be  levied  as 
other  contingent  charges  of  town  or  county. 

Idem.  527 

COVENANTS. 

Outstanding  mortgage  is  no  defense  at  law  to  ac- 
tion on  note  given  in  part  consideration  of  land  sold 
by  payee,  which  he  covenanted  free  from  incum- 
brances. 

Lattin  v.  Fail,  17  Wend.  188,  1O5 

Covenants  of  warranty  and  quiet  enjoyment  may 
be  assigned  as  well  by  release  and  quitclaim,  as  t>y 
deed  of  bargain  and  sale  or  by  lease  and  release. 
Bedttoe'*  Exrs.  v.  Wadsworth,  21  Wend. 

120,  1035 

To  support  an  action  for  breach  of  covenants  of 
I  warranty  and  for  quiet  enjoyment,  eviction  by  title 
1  paramount  must  be  alleged  and  proved. 

hit-in.  1O35 

In  partition  between  joint  owners  of  lands  con- 
taining covenant  guarantying  the  title  and  agreeing 
to  pay  value  of  half  of  lot  if  it  proved  defective  and 
recompense  could  not  be  obtained  of  grantor  with- 
in reasonable  time,  what  must  bo  shown  to  main- 
tain action,  see. 

Morris  v.  Wadsworth.  17  Wend.  103,  76 

Value  of  moiety  at  date  of  covenant  is  measure 
of  damages.  Idem.  76 

That  grantor  was  not  seised  in  fee  and  had  no 
right  to  convey  in  absence  of  fraud,  is  no  defense  to 
action  on  bond  for  purchase  money  given  on  con- 
veyance by  deed  containing  covenant  for  quiet  en- 
joyment. 

Whitney  v.  I^ewis,  21  Wend.  131.  1O3» 

A  covenant  to  renew  a  lease  under  same  cove- 
nants contained  In  original  lease,  is  satisfied  by  a  re- 
newal omitting  the  covenant  to  renew. 

Oarr  v.  Ellison.  20  Wend.  178.  818 

Covenantor  must  perform  or  pay  damages  unless 
the  thing  to  be  done  cannot  by  any  means  bo  ac- 
complished ;  so  held  In  cafe  of  covenant  to  secure 
an  English  patent. 

/{.>•'„  r.  Johnson,  19  Wond.  500,  684 

Where  mill-site  Is  leased,  with  covenant  not  to  es- 
tablish any  other  site  on  same  strt>a  in  for  Hawing  ma- 
hogany, the  mere  subsequent  domino  without  lim- 
itation Is  not  a  broach :  right  of  action  accrues  only 
whon  mill  for  sawing  mahogany  la  erected  or  put 
into  op.-nit  ion. 

Worman  r.  n'rll*.  17  Wend.  13«,  88 

Such  covenant  Is  a  covenant   running  with  the 

hind,  and  action  for  a  broach  may  be  sustained  by 

the  assignee.    Idem.  88 

Covenant  Is  broken  although  second  dcmls<>  was 

executed  pursuant  to  agreement  entered  Into  prior 

to  first  domino.    Jntm.  88 

Whether  a  covenant  will  bo  considered  personal 

i  or  as  one  running  with  the  land.  In  not  affected  by 

statute  giving  to  assignee  of  louse  the  same  remedy 

,  which  lessee  might  have  had  against  lonsor. 

linn.  88 
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Covenant  to  pay  debt  out  of  a  certain  fund  when 
received  is  merely  personal,  and  gives  covenantee 
no  lien  on  the  fund. 

Roger*  r.  Hitsack'*  Exrs.,  18  Wend.  319,        385 

Partial  release  from  covenant  will  not  discharge 
party  covenanting:  from  performance  of  the  part 

ri>fl)w»i  r.  Williams,  11  Wend.  447.  195 

CRIMINAL  LAW  AND  TRIALS. 

Malicious  mischief  done  to  any  kind  of  property 
is  a  misdemeanor,  and  the  party  may  be  prosecuted 
criminally. 

Loomis  v.  Edgerton,  19  Wend.  419.  657 

Where  person  is  convicted  in  ward  justice  court 
in  N.  Y.  City,  for  disturbing  a  religious  congrega- 
tion, security  for  fine  imposed  may  be  given  in 
name  of  clerk,  and  a  misdescription  of  title  of  office 
is  immaterial. 

Chatfleld  v.  Frye,  19  Wend.  545,  7O2 

Homicide  occasioned  by  committing  or  attempt- 
ing to  commit  a  misdemeanor,  is  reduced  to  man- 
slaughter by  Revised  Statutes. 

People  v.  Rector,  19  Wend.  569,  71 0 

In  trial  of  murder  where  case  made  out  is  one  of 
intentional  violence  on  person  of  deceased,  a  re- 
fusal to  charge  that  if  mortal  wound  was  given 
in  an  attempt  to  commit  an  offense  less  than  a 
felony,  prisoner  cannot  be  convicted  of  murder, 
is  not  ground  of  new  trial.  Idem.  71O 

Consent  of  prisoner  by  his  attorney  to  substitute 

court  for  triora  upon  challenges  cannot  be  revoked. 

People  v.  Rathbun,  21  Wend.  509,  1172 

It  is  competent  in  support  of  prosecution  to  prove 
that  prisoner  advised  an  accomplice  to  break  jail 
and  make  his  escape,  but  refusal  of  prisoner  to  es- 
cape and  leave  State,  is  inadmissible.  Idem.  1172 

Direct  proof  by  accomplices  is  sufficient  to  con- 
vict if  corroborated  by  evidence  of  credible  wit- 
nesses having  only  an  indirect  tendency  to  estab- 
lish commission  of  principal  offense ;  but  the  con- 
firmation must  be  of  some  fact  or  facts  which  go 
to  fix  the  guilt  of  the  accused. 

People  v.  Davis,  21  Wend.  309,  1 1 02 

The  formation  or  expression  of  opinion  as  to  in- 
nocence or  guilt  of  accused  is  principal  cause  of 
challenge. 

Peopte  v.  Rathbun,  21  Wend.  509,  I1.72 

On  criminal  trial  judge  may  express  an  opinion 
to  the  jury  as  to  the  weight  of  evidence,  if  not  ex- 
pressed in  form  of  direction  as  matter  of  law. 

Idem.  11 72 

Proper  matter  of  bill  of  exceptions  in  criminal 
case,  see  Idem.  1172 

Trial  and  acquittal  for  robbery  bars  indictment 
for  larceny  for  same  property. 

People  v.  XTGwean,  17  Wend.  386,  1 74 

If  first  indictment  might  have  been  sustained  on 
proof  sufficient  to  convict  on  second  indictment, 
prisoner  is  entitled  to  be  acquitted  on  production 
.of  record  of  first  acquittal.  Idem.  174 

Variance  between  indictments,  one  alleging  prop- 
erty stolen  of  A  and  B,  and  the  other  property 
stolen  of  B  alone,  is  not  material.  Idem.  174 

Evidence  is  admissible  on  both  sides  as  to  the  di- 
versity or  identity  of  the  offenses.  Idem.  1 74 


DAMAGES. 

SEE  INQUIRY. 

In  action  on  the  case  for  negligent  driving,  caus- 
ing death  of  plaintiff's  son;  held,  that  loss  of  service 
of  child,  and  expenses  of  sickness  of  plaintiff's  wife, 
caused  by  the  shock  to  her  maternal  feelings,  were 
proper  items  of  damage,  when  laid  as  special  dam- 
age in  declaration. 

Ford  v.  Monroe,  20  Wend.  210.  829 

In  action  to  recover  price  for  building  steamboat, 
damages  sustained  by  loss  of  trips  and  profits  caused 
by  defects  are  not  allowed  defendant  by  way  of  re- 
coupment; but  costs  of  supplying  defects  may  be 
allowed. 

Blanchard  v.  Ely,  21  Wend.  342,  1113 

Whether  agreement  as  to  measure  of  damages  for 
breach  of  covenant  is  considered  as  liquidated  dam- 
ages or  a  penalty,  depends  upon  meaning  and  in- 
tent of  parties  as  gathered  from  the  contract. 

Dakin  v.  WiUiame,  17  Wend.  447.  195 

In  cases  of  doubt  it  is  considered  in  the  nature  of 
a  penalty,  unless  the  sum  applies  as  well  to  stipula- 
tions where  damages  in  cases  of  breach  would  be 
uncertain,  as  to  stipulations  where  damages  would 
be  certain.  Idem.  195 
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Case  of  sale  of  newspaper  establishment,  etc.,  with 
agreement  not  to  start  a  rival  one  considered,  see 
Idem.  195 

Assumpgit  lies  for  refusal  of  moneyed  corporation 
to  permit  transfer  of  stock  on  its  books  when  Act 
of  incorporation  requires  such  transfer  to  give  the 
stock  validity. 

Kortright  v.  Buff.  Coml.  Bk.,  20  Wend. 
91,  788 

Highest  price  of  stock  between  time  of  refusal  to 
permit  transfer  of  stock  and  time  of  commence- 
ment of  suit  is  recoverable.  Idem.  788 

Damages  are  recoverable  by  bailor  for  time  spent 
and  expenses  incurred  in  searching  for  property 
wrongfully  taken  from  possession  of  bailee,  if  same 
be  duly  claimed  in  declaration. 

Bennett  v.  Lockwood,  20  Wend.  223,  834 

Rule  of  law  that  defendant  is  entitled  to  redu.c- 

tion  in  damages,  where  sued  for  work  done  or  for 

property  delivered  under  a  contract  not  performed 

in  the  manner  and  within  time  stipulated,  approved. 

Champlin  v.  Rowley,  18  Wend.  187,  34O 

In  action  for  compensation  for  services,  loss  sus- 
tained through  negligence  of  employe,  may  be 
shown  by  way  of  recoupment  of  damages. 

Still  v.  Hall,  20  Wend.  51,  7  74 

Where  owner  refuses  to  lease  premises  as  agreed, 
after  tenant  has  removed  his  family  and  furniture 
to  the  place,  damages  sustained  by  removal  are  re- 
coverable, although  special  damage  is  not  alleged 
in  declaration. 

Driggs  v.  Dwight,  17  Wend.  71,  64 

«.  Tenant  is  not  bound  to  prove  demand  of  lease  or 
tender  of  one  executed  by  himself.    Idem.  64 

In  action  for  damages  for  non-performance  of 
contracts,  the  actual  loss  or  injury  sustained  is  al- 
lowed, and  not  the  price  agreed  to  be  paid  on  act- 
ual performance. 

Shannon  v.  Comstock,  21  Wend.  457,  1154 

Subsequent  sale  under  execution  of  property 
wrongfully  taken,  will  not  save  wrong-doer  from 
answering  in  damages  to  the  full  value  of  the  prop- 
erty. 

Otis  v.  Jones,  21  Wend.  394,  1132 

In  trespass  or  trover  against  stranger,  special 
property  man  may  recover  the  whole  value.  In 
suit  against  general  owner,  the  latter  is  entitled  to 
a  deduction  of  the  value  of  bis  interest. 

Russell  v.  Butterfleld,  21  Wend.  300,  1O98 

One  injured  through  negligence  of  another  in 
navigating  vessel  is  not  entitled  to  recover  if  injury 
in  any  degree  attributable  to  his  own  want  of  care, 
and  where  such  is  the  fact  and  he  obtains  verdict, 
new  trial  granted. 

Barnes  v.  Cole,  21  Wend.  188,  1059 

In  action  for  dockage  or  wharfage  of  public  port, 
defendant  may  show  by  way  of  recoupment  that 
port  and  wharves  during  accruing  of  toll  were  out 
of  repair,  whereby  he  sustained  damage,  etc. 

Buckbee  v.  Brown,  21  Wend.  110,  1O31 

On  writ  of  inquiry  sued  out  after  judgment  de 
rehrrno  in  replevin,  measure  of  damages  is  interest 
on  value  of  goods  when  taken  from  that  time  until 
the  quarto  die  post  succeeding  the  execution  of  the 
writ  of  inquiry. 

Brizftec  v.  Mai/bee,  21  Wend.  144,  1O43 

Cost  of  manufactured  article  is  evidence  of  its 
value.  Idem.  1O43 

On  breach  of  special  agreement  by  vendee  to 
give  note  or  bill  payable  at  future  day,  vendor  may 
sue  immediately  for  the  breach  and  recover  as  dam- 
ages, the  value  of  the  goods  sold  allowing  rebate  of 
interest  for  stipulated  credit. 

Hanna  v.  Mitts,  21  Wend.  90,  1O25 

DAMAGE  PEASANT. 

The  right  to  distrain  beasts  damage  feasant  does 
not  depend  upon, particular  kind  of  injury  done  nor 
place  where  committed. 

Hale  v.  Clark,  19  Wend.  498,  684 

Where  beasts  are  taken  damage  feasant  the  own- 
er, after  distrainor's  neglect  to  h'ave  damages  ap- 
praised within  24  hours,  may  retake  his  property  or 
bring  trover  after  demand  and  refusal.  Replevin 
in  the  cepit  does  not  lie.  Idem.  684 

DEBTOR  AND  CREDITOR. 

Junior  judgment  creditor  is  entitled  to  order  for 
surplus  remaining  in  bands  of  sheriff  after  satisfy- 
ing senior  judgments. 

People  v.  Ulster  C.  P.,  18  Wend.  628,  492 

So.  also,  he  may  apply  to  court  to  set  aside  a  senior 
judgment  as  fraudulent.  Idem.  492 

Where  there  is  an  error  in  figures  in  carrying  out 
a  principle  of  apportionment  in  distribution  of 
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funds  among  creditors,  the  remedy  Is  by  motion  or 
by  bill  of  review:  appeal  does  not  lie. 

Rogers  v.  Hogack's  Ex'rs,  18  Wend.  319,       385 
Previous  to  Revised  Statutes,  an  executor,  a  cred- 
itor of  testator.had  preference  over  other  creditors 
whose  claims  were  not  of  superior  dignity  to  his 
own.    Idem.  385 

DEDICATION. 

Sale  of  land  with  reference  to  street  designated 
on  commissioner's  map,  is  a  dedication  of  land  over 
which  street  passes  to  public  use,  and  on  opening 
street,  owner  is  entitled  to  only  nominal  damages 
for  the  fee. 

In  re  Thirty  Second  St.,  19  Wend.  128,          554 

This  rule  applies  though  one  half  of  street  is  con- 
veyed to  grantee  with  condition  that  it  shall  remain 
open  as  a  public  highway.  Idem.  554 

Land  dedicated  as  a  street,  if  not  accepted,  re- 
mains property  of  original  owner  subject  to  ease- 
ment or  right  of  way  of  adjoining  purchasers. 

WMoughby  v.  Jenks,  20  Wend.  96,  79O 

DEED. 

Conveyance  by  one  of  imbecile  mind,  not  a  luna- 
tic or  idiot,  is  valid  in  absence  of  fraud. 

Well  v.  Buck,  21  Wend.  143,  1O43 

In  deed  to  husband  and  wife,  grantees  hold  in 
severally  with  right  of  survivorship,  interest  of 
neither  can  be  aliened  or  made  subject  to  execu- 
tion without  concurrence  of  the  other. 

Jackson  v.  McConnell,  19  Wend.  175,  57O 

Grantee  may  claim  all  embraced  within  deed, 

designated  by  monuments,  courses  and  distances, 

although  premises  are  described  as  containing  200 

acres,  strict  measure  and  no  more.    Idem.          57O 

Deed  by  feme  covert  and  husband,  acknowledged 

by  her  in  due  form,  is  valid. 

Boot  o.  Mix,  17  Wend.  119,  82 

Where  grantor's  declarations  showed  that  he  in- 
tended deed  to  operate  as  a  testamentary  disposi- 
tion, and  grantee  was  not  present  at  time  of  its  ex- 
ecution, and  grantor  kept  it  in  his  possession  until 
his  death ;  held,  inoperative  as  a  deed. 

StilweU  v.  Hubbard,  20  Wend.  44.  771 

Where  in  conveyance  of  premises  situate  on  bank 
of  river  not  navigable,  the  lines  are  stated  to  run 
from  one  of  the  corners  of  the  lot  to  the  river,  and 
thence  along  the  shore  of  said  river  to  a  certain 
street,  the  grantee  takes  ad  lilum  aquce. 

Starr  v.  Child,  20  Wend.  149,  8O8 

Where  owner  conveys  away  a  portion  of  land 

flowed  by  his  mill-dam,  a  reservation  of  the  right  to 

flow  the  land  is  not  implied  ;  contra  where  mill-dam 

is  conveyed  to  another. 

Burr  P.  Mill*,  21  Wend.  290.  1O94 

Deed  given  on  sale  under  surrogate's  order  must 
substantially  recite  the  order. 

Atkin*  v.  Ktnnan,  20  Wend.  211.  84O 

Lands  must  be  located  according  to  the  deed 
where  courses,  distances  and  monuments  are  given, 
and  par. ii  evidence  of  intent  and  declaration  and 
acts  of  parties  is  inadmissible  to  vary  deed,  except  in 
case  of  possession  of  such  length  of  time  as  to  bar 
recovery  in  ejectment. 

Clark  v.  Wethey.  19  Wend.  320.  622 

Possession  for  20  yeara,not  conformable  to  courses 

and  distances  in  deed  will  not  bind  parties  upon 

oth.r  portions  of  the  line.    Idem.  622 

DEFAULT. 

A  default  and  Judgment  thereon  in  a  proceeding 
under  statute  to  compel  determination  of  claims, 
will  ho  set  aside  on  showing  good  cause,  as  in  a  per- 
mmal  action. 

llatt  v.  Twrev,  18  Wend.  572,  4  72 

Default. entered  without  knowledge  of  pica  served 
after  expiration  of  rule  to  plead.  IH  regular,  but  de- 
fendant will  In-  relieved  on  uiH'liivtt  of  merits. 

Haren*  v.  DtMtle,  18  Wend.  655.  SOI 

Default  entered  after  notice  of  retainer  jflven.and 
no  rule  to  plead  served.  Is  Irregular  and  will  be  act 
aside  on  motion. 

Bfeftordwm  n.  MfDmtgall,  IB  Wend.  HO.        587 

Rule  to  declare  expires  with  actual  adjournment 

of  term  succeeding  •ervico  of  notice.and  If  deelara- 

tlon  In  not  served  previous  to  that  time,  plaintiff* 

default  may  be  entered. 

Kinin  r.  Moore,  19  Wend.  95,  542 

Plaintiff  cannot  tn>at  a  demurrer  to  a  declaration 

as  a  nullity;  court  will  set  aside  default  entered 

without  passing  on  question  of  validity  of  demurrer. 

Colter  v.  Waring.  19  Wend.  97,  543 

Defendant's  default  may  be  entered  when*  order 
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for  time  to  plead  is  revoked,  and  he  fails  to  plead 
within  the  time  he  originally  had. 

Brown  v.  St.  John,  19  Wend.  617,  727 

DEFINITIONS. 

Domicil  and  residence. 

Frost  v.  Brisbin,  19  Wend.  11,  513 

Boardnwm  r.  House,  IS  Wend.  512,  452 

The  clause  in  carrier's  contract,  "except  the  perils 
or  dangers  of  rivers  and  lakes." 

McArthur  v.  Sean,  21  Wend.  190,  1O59 

Such  exception  does  not  exonerate  from  ordinary 

care  in  the  lading  of  goods  or  navigating  of  vessel. 

FairchUd  v.  Slocum,  19  Wend.  329,  625 

DEMURRER. 

SEE  PLEADING. 

Omission  of  allegation  of  jurisdiction^  facts  in 
declaration  in  court  of  general  jurisdiction,  is  not 
cause  of  special  demurrer. 

Hart  v.  Seiras,  21  Wend.  40.  1OO7 

Omission  to  plead  a  by-law  of  a  corporation  may 
be  taken  advantage  of  by  demurrer  as  well  in  jus- 
tice court  as  in  court  of  record. 

Barker  v.  Manor,  etc.,  of  N.  Y.,  17  Wend. 

199,  109 

Where  plaintiff  replies  instead  of  demurring  to 
plea,  bad  in  law.  and  defendant  demurs  to  the  repli- 
cation, plaintiff  is  not  entitled  to  move  for  judgment 
as  on  frivolous  demurrer. 

Anon.,  17  Wend.  445,  194 

DEPOSITIONS. 

Declarations  of  witnesses  after  taking  of  deposi- 
tion are  inadmissible  to  invalidate  their  testimony. 
They  can  be  availed  of  only  by  party  suing  out  sec- 
ond commission,  and  particularly  calling  witness" 
attention  to  the  discrepancy,  so  as  to  allow  him  a 
chance  for  explanation  or  exculpation. 

Kiinlmll  v.  Davis,  19  Wend.  437.  663 

Objection  to  deposition,  for  failure  to  ask  witness 
last  general  cross-interrogatory,  is  fatal. 

Idem.  663 

But  where  it  appears  that  commission  was  exe- 
cuted and  depositions  so  signed  by  witnesses  in  pres- 
ence of  counsel  for  both  parties  without  objection, 
it  will  be  received  in  evidence.  Idem.  663 

In  affidavit  to  found  commission,  party  must  state 
that  he  has  fully  and  fairly  stated  his  case  to  coun- 
sel, and  disclosed  to  him  what  he  expected  to  prove 
by  the  witnesses. 

Seymour's  EJCTS.  v.  Strong,  19  Wend.  88,       543 

Insurance  company  acting  as  receiver  of  its  own 
assets  and  submitting  matters  to  referees  under 
special  statute,  is  not  entitled  to  commission  to  ex- 
amine witnesses. 

Wtt<nl  v.  Howard  Ins.  Co.  18  Wend.  646,        498 

Commission  and  deposition  taken  thereunder  are 
inadmissible  in  evidenee.although  returned  by  mail 
addressed  to  clerk.etc.,unless  order  for  return  in  that 
manner  was  made  by  officer  settling  the  interrog- 
atories. 

Richardson  v.  Gere.  21  Wend.  156.  1O47 

Where,  in  testimony  of  witness  token  under  com- 
mission, mistake  occurs  in  reference  to  time  of  the 
transaction  testitied  to,  evidence  is  admissible  to 
show  mistake  and  fix  the  true  time. 

McArthur  r.  Sears,  21  Wend.  190.  1O59 

DESCENT. 

A  nephew,  although  a  naturalized  citizen,  is  not 
capable  of  inheriting,  if  his  father  be  an  alien  and 
living  at  time  of  decease  of  person  last  seised,  not- 
withstanding Statute  of  Descents  declares  "That  no 
person  capable  of  inherlting.etc.,  shall  be  precluded 
from  such  inheritance  by  reason  of  alienism  of  any 
ancestor  of  such  person. 

People  v.  Irrin.  21  Wend.  128.  1O38 

Ejectment  lira  by  heir  at  law  against  mere  nuked 
possessor,  for  lands  granted  to  trustee  to  apply  pro- 
OMdl  to  use  of  certain  person,  and  to  pay  residue 
to  his  legal  representatives,  lands  not  appearing  to 
have  been  disposed  of  by  trustee. 

Welch  r.  Allen,  21  Wend.  147.  1O44 

In  case  of  failure  of  speclnc  devise,  the  property 

thus  devised  goes  to  the  heir,  not  Into  thu  residuum. 

Van  Kl,,rh  r.  Dutch  Ch. of  N. Y., 20  Wend. 

457.  915 

DEVISE. 

8n  DKSTKXT.  LBOACY,  WILU*. 
Devise  of  life  estate  with  privilege  of  leasing  for 
life  or  llvi*  or  for  term  of  ft'l  ve*rs,is  totally  void. 
R<»tl  r.  Stuurcmnt,  18  Wood.  857.  364 
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Where  owner  of  moiety  of  lot  containing  120  acres 
devises  "  the  one  half  of  lot  No.  137,  containing  BO 
acres  of  land."  the  moiety  of  the  whole  lot  passes  to 
devisee. 

Biownell  v.  Brownett,  19  Wend.  367.  639 

Clause  giving1  wife  during  widowhood  care  of  the 
farm  for  her  support  and  maintenance,  and  that  of 
her  children  and  mother,  held  to  give  her  an  interest 
in  land  durante  viduitatc,  although  subsequent 
clause  gave  same  premises  to  children  in  fee. 

Bcekman  r.  Hudxon,  ~'(l  Wend.  53,  774 

At  common  law,  residuary  devisee  of  real  estate 
takes  only  what  was  intended  for  him  at  time  of 
making  the  will :  contra  as  to  residuary  legatee  of 
personal  estate. 

Van  Kleeck  v. Dutch  Ch.  ofN.Y.,20  Wend. 
457.  »1 « 

Where  there  is  an  absolute  devise  to  corporation 
incapable  of  taking,  residuary  devisee  can  claim 
nothing  on  ground  of  contingent  interest  given  by 
residuary  clause,  based  upon  the  possibility  of  re- 
version of  estate  by  dissolution  or  forfeiture  of  cor- 
poration. Idem.  915 

Devise  to  two,  to  be  equally  divided  between  them, 
share  and  share  alike  for  their  natural  lives,  and 
after  their  death  to  their  children,  share  and  share 
alike,  gives  life  estates  to  the  two,  and  remainder  to 
children  as  tenants  in  common— grandchildren  tak- 
ing per  sttrpes. 

Bool  v.  Mix.  17  Wend.  119,  82 

Where  devise  was  to  three  sons  to  take  effect  30 
years  after  death  of  testator,  each  takes  absolute 
estate  at  expiration  of  the  20  years,and  right  of  sur- 
vivorship does  not  exist  thereafter,  although  one 
dies  before  actual  division  of  the  property. 

damn  v.  Clason,  18  Wend.  369,  4O2 

Devise  of  part  of  land  to  A,  testator's  son.  and  the 
other  part  to  A's  son,  without  words  of  perpetuity, 
charging  payment  of  legacies  on  A,  gives  fee  by 
implication  to  both  son  and  grandson. 

Barhevdt  v.  Barheydt,  20  Wend.  576,  956 

An  unlimited  disposition  of  rents  and  profits  some- 
times carries  estate  itself. 

Fox  r.  P/iefps,  17  Wend.  393,  1 76 

See  S.  C.,  in  error,  20  Wend.  437,  9O8 

A  direction  to  apply  rents  and  profits  for  a  lim- 
ited time  to  support,  maintenance  and  education  of 
children,  is  a  charge  upon  the  land. 

Idem,  176 

Where,  on  the  happening  of  a  certain  event,  the 
estate  is  to  be  valued  and  the  devisee  to  pay  to  an- 
other an  equal  part  of  the  estate  in  cash.the  charge 
is  on  the  person  and  not  on  the  land,  and  the  fee 
passes ;  the  charge  may  be  enforced  as  an  equitable 
mortgage.  Idem.  176.  9O8 

A  mere  injunction  upon  or  a  direction  to  devisee 
to  pay  a  certain  sum  to  third  person,  will  not  make 
the  estate  conditional.  Idem.  176 

The  only  effect  of  a  breach  of  the  condition  by 
non  performance  is  to  give  a  right  of  entry  to  the 
heir.  Idem.  9O8 

Performance  of  condition  presumed  after  29  years. 
Idem.  908 

Where  terms  of  a  devise  indicate  a  purpose  to  dis- 
pose of  the  entire  interest  of  testator, the  fee  passes. 
So  also  the  f€-e  passes  where  a  charge  is  created  on 
the  person  of  devisee,  unless  there  be  words  of  lim- 
itation :  contra  where  charge  is  on  the  land  or  the 
rents  and  profits.  Idem.  176,  9O8 

Devise  of  lands  with  personal  charge  on  devisee  in 
a  will  made  previous  to  R.  S.,  will  not  be  construed 
to  give  fee  by  implication,  if  there  be  a  fund  other 
than  the  realty  to  which  devisee  may  look  for  in- 
demnity and  in  immediate  connection  with  which 
charge  is  imposed. 

Burlingham  v.  Belding,  21  Wend.  463,        1156 

Where  it  is  manifestly  the  intention  of  testator  to 
charge  devisee  personally  with  payment  of  debts, 
etc.,  he  takes  a  fee  by  implication,  although  the  de- 
vise be  without  words  of  perpetuity. 

Spraker  v.  Van  Alstyne,  18  Wend.  200,         345 

When  a  charge  to  pay  debts  will  be  considered 
personal,  see.  Idem.  345 

To  exonerate  personal  property  from  payment  of 
debts,  express  words  of  exoneration  are  not  neces- 
sary where  lands  are  devised  to  one  who  is  directed 
to  pay  all  of  testator's  debts.  Idem.  345 

DISCHARGE. 

Discharge  as  insolvent  bars  contract  made  and  to 
be  executed  in  this  State,  although  creditor  be  a 
non-resident. 

Parkinson  v.  ScoviUe,  19  Wend.  150,  561 

Insolvent's  discharge  from  imprisonment  operates 
on  debts  arising  both  ex  delicto  and  ex  atntractu. 

Luther  v.  Devo,  19  Wend.  629,  731 
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Fraud  will  not  be  inferred  from  variance  in  in- 
solvent's papers. 

Ayrett  v.  Scrihner,  17  Wend.  407,  181 

That  sum  due  creditor  is  set  down  as  less  than  true 
amount,  will  not  avoid  discharge  unless  jury  find 
that  it  was  done  willfully  and  fraudulently. 

Idem.  181 

DISCONTINUANCE. 

In  action  against  maker  and  indorser  of  note, 
where  maker  pays  the  amount  after  plea  put  in  by 
indorser.  plaintiff  may  discontinue  without  costs 
upon  indorsee's  omission  to  require  him  to  proceed 
to  trial  on  original  pleas. 

Com' I  Bh.  r.  Love,  19  Wend.  98,  543 

In  ejectment  where  defendant  is  a  convict  in  state 
prison  and  is  insolvent,  plaintiff.on  motion  for  judg- 
ment us  in  case  of  nonsuit,  will  have  leave  to  dis- 
continue without  costs,  unless  defendant  give  se- 
curity for  me*ne  profits  and  costs. 

Fort  v.  Palmerton,  19  Wend.  94.  548 

Where  proceedings  of  plaintiff  were  grossly  vex- 
atious and  oppressive,  suit  ordered  discontinued 
without  costs  on  sum  in  demand  being  paid  into 
court. 


People  v.  Super.  Ct.  of  N.  T.,  19  Wend. 
100, 
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DISCOVERY  AND  INSPECTION. 

A  circuit  judge  has  not  power  to  order  a  discov- 
ery of  papers  except  in  vacation. 

Moore  v.  Mclntwh,  18  Wend.  529,  457 

In  applications  for  discovery,  party  applying  is 
held  to  a  strict  conformity  to  the  rules  of  the  court 
on  this  subject.  Idem.  457 

On  application  for  discovery  of  books,  papers  and 
documents  relating  to  the  merits  of  a  suit  or  of  a 
defense  therein,  the  court  exercises  a  discretion 
whether  it  will  interfere  or  send  the  party  to  chan- 
cery. 

Bourne  v.  Crtbb,  20  Wend.  682.  993 

To  entitle  party  to  claim  a  discovery,  he  must  show 
a  perfect  prima  facie  title  in  himself  before  he  can 
call  upon  party  in  possession  to  disc-lose  his  title. 
Van  Eleeck  v.  Dutch  Ch.  of  N.  Y.,  20 
Wend.  457.  91& 

DOMICIL. 

See  RESIDENCE. 
DOWER. 

Widow  is  entitled  to  dower  in  equity  of  redemp- 
tion of  estate  mortgaged  by  husband  before  covert- 
ure, but  her  remedy  is  only  in  equity. 

Fan  Dune  v,  Thayre,  19  Wend.  162,  566 

Where  lands  were  acquired  by  husband,  a  natural 
born  citizen,  and  marriage  took  place  previous  to 
Act  of  1802,  his  alien  widow  is  not  entitled  to  dower 
therein. 

Priest  v.  Cummings,  20  Wend.  338,  875 

Acknowledgment  of  deed,  by  wife  who  is  an  in- 
fant, does  not  bar  dower.  Idem.  875 


EJECTMENT. 

In  ejectment  against  several  defendants  occupy- 
ing distinct  parcels  in  severally,  plaintiff  may  elect 
to  take  judgment  against  one,  whereupon  verdict 
will  be  rendered  in  favor  of  all  other  defendants. 

Rogers  v.  Arthur,  21  Wend.  598,  12O3 

In  ejectment  by  the  people,  proof  that  premises 
claimed  were  vacant  and  unoccupied  within  the 
period  necessary  to  be  shown  to  establish  title  by 
adverse  possession  against  them,  is  sufficient  to  au- 
thorize a  recovery. 

People  v.  Denison,  17  Wend.  312,  148 

Parcels  claimed  in  declaration  and  conceded  to 
plaintiff,  stricken  from  pleadings  on  motion. 

Mower  v.  Mower,  20  Wend.  635,  976 

Acquiescence  in  adverse  possession  according  to 
erroneous  line  is  no  bar,  unless  continued  so  long 
that  Statute  of  Limitations  attaches. 

Jackson  v.  McConneU,  19  Wend.  175,  57O 

Notice  to  quit  is  not  necessary.where  terms  upon 
which  lease  is  to  terminate  are  fixed  by  agreement 
of  the  parties. 

Allen  v.  Jaquish,  21  Wend.  628.  1214 

In  ejectment  for  dower,  against  one  entering  un- 
der conveyance  from  grantee  of  plaintiff's  husband, 
defendant  is  estopped  from  showing  that  husband 
had  not  title,  and  that  defendant  subsequent  to  pur- 
chase from  grantee  of  husband  in  ejectment  against 

WEND.  17,  18,  19,  20,  21. 


GENKAL  INDEX. 


him  by  true  owner,  obtained  by  purchase  the  true 
and  paramount  title. 

Bowne  v.  Potter,  17  Wend.  164.  97 

Guardian  in  socagc  may  maintain  ejectment  for 
lands  of  his  ward. 

Holmes  r.  Seely,  17  Wend.  75, 

ELECTION. 

See  INCORPORATED  COMPANIES,  OFFICERS. 

EMINENT  DOMAIN. 

See  CONSTITUTIONAL  LAW,  MUNICIPAL  CORPO- 
RATIONS. 

EQUITY. 

See  CHANCERY. 

Courts  of  equity  may  grant  relief  against  acts 
done  and  contracts  executed  under  a  mistake  of 
facts :  such  relief,  it  seems,  will  be  extended  to  the 
refunding1  of  money  paid  under  a  contract. 

Champlin  v.  Laytin,  18  Wend.  407,  416 

Where  the  property  on  which  judgment  was  a  lien 
was  amply  sufficient  to  satisfy  it,  and  was  bought  at 
public  sale  by  assignee  of  judgment  guarantied  by 
assignor,  at  a  less  amount :  held,  assignee  not  en- 
titled to  aid  of  Court  of  Chancery  to  set  aside,  as 
fraudulent,  a  conveyance  made  by  such  guarantor 
to  his  son. 

Fan  TFj/ck  v.  Seioard,  18  Wend.  375,  4O6 

ESCAPE. 

In  case  against  sheriff  for  negligent  and  not  vol- 
untary escape,  measure  of  damages  is  actual  loss  or 
injury  sustained  by  plaintiff,  which  is  prima  facie 
amount  of  judgment:  but  circumstances  tending  to 
show  actual  damages  are  admissible  in  evidence  by 
defendant. 

Patterson  v.Westervelt .  17  Wend.  543,  228 

Order  for  discharge  is  sufficient  defense  in  action 

against  sheriff  for  an  escape.although  fourteen  days 

have  not  elapsed  between  arrest  of  prisoner  and 

granting  of  discharge. 

Hart  r.  Duhoi*,  20  Wend.  236,  838 

In  action  for  escape  on  bond  for  liberties,  defense 
of  limitation  to  one  year  after  the  escape,  is  personal 
to  sheriff. 

Hiii'l*  v.  Doul>leday,  21  Wend.  223,  1 071 

Where  old  sheriff  has  right  of  action  on  limit 

bond,  recovery  against  new  sheriff  for  same  escape 

IB  no  bar:  neither  is  voluntary  return  of  prisoner 

before  suit  brought  against  the  sheriff  a  bar. 

Mem.  1071 

Sheriff  being  liable  to  action  when  an  escape  hap- 
pens, may  forthwith  bring  bis  suit  on  limit  bond. 
Idem.  1071 

ESCROW. 

Deed  in  escrow,  to  become  absolute  on  grantee's 
executing  bond  for  support  of  a  third  person  dur- 
ing liff.cttiinot  take  effect  when  bond  never  was  exe- 
cuted, although  such  third  person  has  died  and 
grunti***  during  his  life  supported  him. 

llin»uin  v.  .Booth,  21  Wend.  2«7.  1O86 

ESTOPPEL. 

Sureties  on  sheriff's  bond  are  not  estopped,  by  for- 
mer recovery  In  favor  of  other  parties,  from  deny- 
ing din-  execution  of  bond. 

People  v.  McHenry,  19  Wend.  482,  678 

Maker  of  note,  acknowledging  his  liability  on  note 
being  presented  to  him  by  one  about  to  take  a  trans- 
fer, and  after  making  payment  to  such  person  ;  is 
estopped  to  show  that  note  was  overdue  when 
transferred:  that  he  signed  merely  an  surety;  that 
principal  had  paid  same  prior  thereto,  and  that  he 
paid  In  ignorance  of  payment  by  principal. 

Petrie  v.  Feetcr,  21  Wend.  172.  lOflS 

Where  debtor  admits  a  balance  due  on  bond  or 
other  cboflc  In  action,  to  a  third  person,  who  on  the 
strength  of  such  admission  takes  alignment  there- 
<if  for  precedent  debt,  debtor  Is  estopped  to  show  a 
claim  against  original  crvdltor.to  reduce  amount  of 
recovery. 

Fimter  v.  Ifewtand,  21  Wend.  94,  1O26 

Record  of  judgment,  after  reversal,  to  Inudiiilmi- 
t'le  as  an  tiiti>i>|N-l. 

Wood*  v.  JarJa*m,  1H  Wond.  107,  813 

Declaring  a  note  to  be  good,  to  one  about  to  pur- 
chase it,  or  standing  by  In  silence  when  it  Is  tnum- 
fern-d  for  confederation,  is  an  <«toppel  in  pub 
against  a  debtor. 

Wattm  v.  McLaren,  18  Wend.  567.  7O6 
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EVIDENCE. 

(1)  GENERALLY.  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

Opinions  of  witnesses,  inadmissible. 

People  r.  Rector,  19  Wend.  569,  71O 

Conveyance  of  land  with  agreement  for  reconvey- 
ance at  election  of  grantor  is  not  evidence  of  inten- 
tion that  deed  should  be  a  mortgage. 

Glover  v.  PCIJ/II,  19  Wend.  518,  691 

Where  party  disavows  all  benefit  of  proof  of  fail- 
ure of  title  to  land  arising  from  conversations  of 
another,  witness  testifying  to  such  conversations  is 
allowed  to  speak  of  such  failure. 

Morris  v.  Wadsworth,  17  Wend- 103,  97 

General  reputation  alone  is  inadmissible  to  prove 
partnership. 

HaUiday  r.  McDougal,  20  Wend.  81,  784 

Possession  in  plaintiff,  in  trespass  for  forcible  dis- 
seisin, is  prima  facie  evidence  of  freehold. 

n'illard  v.  Warren,  17  Wend.  257.  129 

An  interrupted  possession  prima  facie  is  evidence 
that  it  is  adverse. 

Hart  v.  Vose,  19  Wend.  365,  638 

Possession,  as  sufficient  evidence  of  property  to 
protect  purchaser,  is  limited  to  cash,  bank-bills  and 
bills  payable  to  bearer. 

Saltus  v.  Everett,  20  Wend.  267.  85O 

Presumption  of  actual  ouster  arises  from  exercise 
of  right  over  property  by  one  tenant  in  common  in- 
consistent with  rights  of  co-tenant. 

Butler  r.  Phelps,  17  Wend.  642,  262 

Non-claim  of  land  by  grantee  for  34  years  is  no  bar 
to  recovery  nor  is  it  a  presumption  of  re-conveyance 
or  surrender,  when  grantor's  possession  is  entirely 
consistent  with  rights  of  grantee.  Idem.  262 

Presumption  of  payment  arising  from  lapse  of 
time,  may  be  repelled  by  proofs  of  facts  and  cir- 
cumstances. 

Aforrta  v.  Watlxuvrth,  17  Wend.  103,  76 

Damages  to  drawer  of  bill  or  indorser  of  note,  will 
be  presumed  from  holder's  failure  to  make  present- 
ment or  demand,  but  when  clearly  shown  that  no  in- 
Jury  was  sustained,  they  are  liable. 

Com'l  Bk.  v.  Hughes,  17  Wend.  94.  73 

(2)  DOCUMENTARY. 

Failure  of  title  to  lands  can  be  shown  only  by  doc- 
umentary evidence. 

Morris  v.  WatUncorth.  17  Wend.  IftJ,  76 

Contents  of  lost  letter  cannot  be  used  as  evidence 
of  an  admission  where  the  writer  has  no  distinct 
recollection  of  its  contents. 

Clute  v.  Small.  17  Wend.  238,  1«» 

On  question  of  validity  of  sale  of  real  estate  un- 
der surrogate's  order,  secondary  evidence  of  ac- 
counts, etc.,  of  personal  estate  of  deceased  are  ad- 
missible, where  documents  cannot  be  found  in  sur- 
rogate's office. 

Ford  v.  Waltncnrth,  19  Wend.  334.  627 

Where  docket  of  judgment  In  justice  court  did 
not  show  issuing  and  return  of  summons.  In  suit 
thereon  declaration  of  justice  that  he  had  no  recol- 
lection of  the  facts  but  was  confident  that  summons 
was  duly  served,  etc..  Is  notsulncient  to  show  juris- 
diction of  the  person. 

Bnncn  v.  Cudu,  1»  Wend.  477.  077 

Proof  of  handwriting  of  party  to  negotiable  pa- 
per, what  will  be  deemed  Kiimclent,  see. 

Cunningham  r.  Htul.  Itiv.  Ilk.,  21  Wend. 

557.  1189 

Account  books  are  admissible  against  customer, 
where  entries  were  made  by  principal,  although 
trariscrilx-d  from  entries  made  by  foreman  for  tem- 
porary purposes  on  a  slate. 

SicMe*  r.  Mather,  211  Wend.  72,  781 

An  emulitut  merely  to  deliver  goods  manufact- 
ured and  keep  memorandum  of  delivery  for  tem- 
porary piiriMKM*.  is  not  a  clerk  within  meaning  of 
rule  requiring  proof  of  original  entries. 

Mem.  781 

Proof  of  existence  of  muniment  of  title  miiv  In- 
made  by  evidence  of  wit  new  of  an  entry  made  from 
papers  before  him,  although  he  had  no  other  recol- 
lection of  the  papers  than  that  derived  trom  the 
record. 

Van  Dyne  r.  Thai/re.  19  Wend.  I'd,  .•<;«• 

Under  Act  of  Fob.  1«,  1771,  deeds  proved  by  sub- 
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scribing  witnesses  and  recorded,   stand  on  same 
footing  as  deeds  acknowledged  by  grantor. 

Van  Cortlandt  v.  Tozer,  17  Wend.  338,        157 

Aff'd  S.  C..  in  error,  20  Wend.  423,  9O4 

Map  and  field  book  of  survey,  properly  certified 

and  deposited  in  public  oflBce  pursuant  to  statute, 

are  evidence  per  se,  without  proof  of  actual  survey. 

People  v.  Denison,  17  Wend.  312,  148 

Under  Acts  of  1811  and  1813.  the  record  or  certified 
copy  of  record  of  conveyance  executed  previous  to 
July  4,  1776.  recorded  in  any  county  clerk's  olBcein 
the  State,  although  the  land  is  not  situated  in  such 
county,  is  evidence  in  same  manner  as  original  con- 
veyance would  be  if  produced  and  proved. 

Van  Cortlandt  v.  Tozer,  17  Wend.  338,         157 

Aff'd  S.  C.,  in  error.  20  Wend.  423,  904 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Declaration  by  a  partner,  made  during  existence 
of  a  partnership,  that  a  liability  incurred  by  a  third 
person  at  his  request,  in  the  borrowing  of  a  sum  of 
money,  was  for  benefit  of  the  firm,  is  not  binding 
upon  nis  copartners. 

Thorn  v.  Smith,  21  Wend.  365,  1122 

In  case  against  sheriff  for  negligent  and  not  vol- 
untary escape,  acts  and  declarations  of  prisoner 
previous  to  escape  are  admissible ;  contra,  as  to  acts 
and  declarations  made  after  escape,  except  to  show 
that  prisoner  is  beyond  reach  of  process. 

Patterson  v.  Westervelt,  17  Wend.  543,        228 

Declarations  of  one.  to  a  combination  for  an  ille- 

legal  object,  are  admissible  against  the  others.when 

the  combination  and  intent  is  clearly  established. 

Waterburu  v.  Sturtevant,  18  Wend.  353,       397 

(4)  PAROL  TO  CONTRADICT,  EXPLAIN  OR    VARY 
WRITING  OR  RECORD. 

Where  agents,  trustees,  etc.,  make  contract  under 
seal  in  their  individual  character,  parol  evidence 
that  it  was  not  intended  that  they  should  be  person- 
ally liable  is  inadmissible. 

.Lincoln  v.  CrandeU,  21  Wend.  101,  1O28 

Where  instrument  conveys  property  of  which  it 
gives  no  certain  description,  parol  evidence  is  ad- 
missible to  show  the  property  intended. 

Fish  v.  Hubbard's  Admrs.,  21  Wend.  651,  1228 

Where  contract,  to  excavate  lots  so  as  to  make 
them  conform  to  profile  of  corporation's  plans,  is 
silent  as  to  whom  earth  removed  shall  belong,  evi- 
dence of  custom  that  earth  in  such  cases  belongs  to 
excavator  is  admissible. 

Cooper  v.  Kane,  19  Wend.  386,  645 

Parol  evidence  is  inadmissible  to  contradict  or 
vary  the  terms  of  negotiable  paper. 

Eaves  v.  Henderson,  17  Wend.  190,  1O6 

Parol  evidence  is  inadmissible  at  law  to  show  that 
an  instrument  purporting  on  its  face  to  be  a  deed  is, 
in  fact,  a  mortgage. 

Swart  v.  Service,  21  Wend.  36,  1OO6 

It  may  be  given  by  defendant  in  ejectment  with- 
out connecting  himself  with  party  executing  the 
conveyance.  Idem.  1OO6 

Where  deed  is  shown  to  be  a  mortgage,  defendant 
may  insist  upon  lapse  of  time  as  raising  presump- 
tion of  payment;  such  defense,  however,  is  unnec- 
essary. Idem.  1OO6 

Possession  f  or20  years  not  conformable  to  courses 
and  distances  in  deed  will  not  bind  parties  upon 
other  portions  of  the  line. 

Clark  v.  Wethey,  19  Wend.  320.  622 

Parol  evidence  is  inadmissible  to  show  an  adop- 
tion by  principal  of  release  executed  by  attorney  in 
bis  own  name. 

Wells  v.  Evans,  20  Wend.  251,  844 

It  seems,  parol  evidence  of  receipt  of  money  by 
principal  is  admissible  to  show  payment  in  whole  or 
in  part  of  his  demand,  but  inadmissible  to  give  va- 
lidity to  the  release.  Idem.  844 

Lands  must  be  located  according  to  the  deed, 
where  courses,  distances  and  monuments  are  given, 
and  parol  evidence  of  intent  and  declarations  and 
acts  of  parties,  is  inadmissible  to  vary  it,  except  in 
case  of  possession  of  such  length  of  time  as  to  bar 
recovery  in  ejectment. 

Clark  v.  Wethey,  19  Wend.  320,  622 

Parol  evidence  is  admissible  in  aid  of  deed. 

Idem.  622 

(5)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 

ISSUES. 

Defendant's  bill  of  particulars  cannot  be  used  as 
evidence  against  him  in  another  suit  in  which  he  in- 
sists upon  a  payment  set  forth  in  such  bill,  in  bar  of 
a  recovery. 

Starkweather  v.  Kittle,  17  Wend.  20,  46 
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In  action  by  Indorsee  against  maker,  a  promissory 
note  cannot  be  given  in  evidence  under  count  for 
money  lent,  but  may  be  given  in  evidence  under 
count  for  money  had  and  received. 

Rockefeller  r.  RoMton,!'!  Wend.  206,  111 

Parol  evidence  of  a  sale  by  sample  is  admissible, 
although  entry  in  broker's  book  does  not  mention 
it,  where  such  entry  was  not  signed  by  the  broker 
nor  a  bought  and  sold  note  delivered  to  him  by  ei- 
ther party. 

Waring  v.  Mason,  18  Wend.  425,  422 

Evidence  of  threats  in  criminal  trial,  when  admis- 
sible, see, 

People  v.  Rector,  19  Wend.  569,  71O 

In  proceeding  under  Act  to  Punish  Fraudulent 
Debtors,  debtor  may  show  that  removal  of  his  prop- 
erty was  for  purpose  of  change  of  residence  and 
not  done  secretly. 

Thomas  v.  People,  19  Wend.  480,  678 

In  assessment  of  damages  for  breach  of  covenants, 
opinions  of  witnesses  as  to  probable  amount  of 
damages  are  not  admissible. 

Norman  v.  Wells,  17  Wend.  136,  88 

Insolvent's  discharge  under  Act  of  1813  cannot  be 
given  in  evidence  in  bar  of  action  commenced  since 
the  Rev.  State,  went,  into  operation,  unless  pleaded 
specially  or  notice  thereof  given  with  the  general 
issue. 

Spencer  v,  Beebe,  17  Wend.  557,  233 

In  ejectment  for  dower,  plaintiff  cannot,  in  gen- 
eral, avail  herself  of  recitals  in  deed  under  which 
defendant  holds,  but  in  case  of  loss  of  primary 
evidence  to  establish  a  right  to  recover,  such  reci- 
tals may  be  resorted  to  as  secondary  evidence. 

Jewell  v.  Harrington,  19  Wend.  471,  675 

In  action  by  bank  against  indorsers  of  promissory 
note,  certificate  of  notary  of  bank,  if  he  be  a  stock- 
holder, is  not  admissible  in  evidence  to  prove  pre- 
sentment, protest  and  notice. 

Herk.  Co.  Bk.  v.  Cox,  21  Wend.  119,         1O35 
Any  matter  arising  before  or  after  suit  brought, 
which  in  its  own  nature  is  admissible  but  cannot  be 
pleaded  in  defense,  may  be  given  in  evidence  on  the 
general  issue,  or  on  execution  of  writ  of  inquiry. 
Herk.  M.  &  H.  Co.  v.  Small,  21  Wend. 

273,  1088 

Agreement  made  after  giving  of  note,  that  a  debt 
to  be  contracted  by  payee  with  third  person,  should 
be  allowed  in  payment  of  note,  may  be  shown  in 
payment  under  general  issue;  but  such  debt  is  inad- 
missible as  a  set-off. 

Eaves  v.  Henderson,  17  Wend.  190,  1O6 

A  declaration,  "It  is  an  honest  debt  and  I  will 
pay  it  or  part  of  it"  made  after  insolvent's  dis- 
charge ;  held,  sufficient  evidence  of  new  promise, 
there  being  no  other  debt  due  to  plaintiffs  than  the 
one  declared  on. 

Fitzgerald  v.  Alexander,  19  Wend.  402.       651 
In  slander,  the  quo  ammo,  the  words  charged  as 
spoken,  may  be  shown  by  evidence  of  conversations 
subsequent  to  commencement  of  suit. 

Kennedy  v.  Oifford,  19  Wend.  296,  613 

Reports  of  public  reputation  of  truth  of  slander 
are  inadmissible.  Idem.  613 

On  motion  for  confirmation  of  report  of  commis- 
sioners of  estimate  and  assessment,  evidence  against 
report,  not  previously  submitted  to  commissioners, 
will  not  be  received ;  contra,  in  respect  to  evidence 
to  sustain  report. 

Inre  William  and  Anthony  Sts.,  19  Wend. 

678,  748 

Affidavits  of  owners  of  property  taken  or  as- 
sessed for  benefit,  giving  their  estimates  of  value  or 
benefit,  are  not  admissible. 

In  re  John  and  Cherry  Sts.,  19   Wend. 

659,  741 

Affidavits  of  disinterested  persons  as  to  benefits 
and  damages  will  be  received:  but  such  evidence  is 
of  the  lightest  kind  and  is  received  with  great  cau- 
tion. 

In  re  Pearl  St.,  19  Wend.  651,  738 

In  re  Pearl  St.,  19  Wend.  659,  741 

In  re  William  and  Anthony  Sts.,  19  Wend. 

678,  748 

Opinions  of  disinterested  witnesses  may  be  dis- 
regarded by  commissioners.  Idem.  741,748 

EXECUTION. 

An  adult  person  residing  with  his  stepmother  and 
transacting  her  business,  is  neither  a  householder 
nor  a  member  of  the  family  of  the  person  with 
whom  he  resides  within  meaning  of  statute  exempt- 
ing wearing  apparel  from  execution. 

Bowne  v.  Witt,  19  Wend.  475,  676 

An  equitable  interest  in  lands  is  not  subject  to  sale 
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by  execution  at  law  within  Statute  of  Uses  unless 
debtor  have  the  entire  equitable  interest. 

Lynch  v.  Utica  Ins.  Co.,  18  Wend.  236,          357 

Judgment  creditor  in  judgment  docketed  prior 

to  assignment  for  benefit  or  creditors,  is  entitled 

to  decree  of  chancery  directing  satisfaction  out  of 

an  equitable  estate  or  interest  in  trust  property 

which  is  not  subject  to  levy  and  sale  on  execution. 

Idem.  357 

Yarn  possessed  by   householder,   although  not 

from  wool  from  his  own  sheep,  is  exempt  to  a  cer- 

tain amount. 

Bracken  v.  Watkins,  21  Wend.  68.  1O1  7 

Sale  under  execution,  and  purchase  by  plaintiff 

unaccompanied  by  change  of  possession,  held  void. 

Ganlenier  v.  Tubhs,  21  Wend.  169,  1O52 

To  constitute  a  levy,  goods  must  be  in  view  of 

officer  and  subject  to  his  control,  but  he  may  leave 

them  in  defendant's  possession.  Levy  on  part  is  not 

good  levy  on  residue  which  is  not  in  view  of  of- 

ficer, although  entered  on  inventory. 

Rau  i'.  Harcourt,  19  Weud.  495,  683 

Where  plaintiff  in  execution  is  compelled  by 
judgment  rendered  against  him  to  refund  to  third 
person  the  value  of  a  portion  of  the  property  sold 
under  execution,  be  may,  without  previous  leave 
of  court,  and  notwithstanding  set.  fa.  sued  out,  issue 
second  execution  for  amount  so  refunded. 

Richardson  v  McDougall,  1»  Wend  .80,  53  7 
A  levy  on  partnership  property,  under  execution 
against  one  partner,  cannot  be  alleged  as  illegal  in 
bar  to  action  on  covenant  by  receiptor  to  deliver 
goods  on  request  or  pay  their  value,  especially 
where  other  party  consents  to  the  levy. 

Acker  v.  Burrall,  21  Wend.  605.  1  2O6 

Execution  or  attachment,  from  court  not  of  rec- 
ord, actually  levied,  has  preference  over  execution 
from  court  of  record  not  actually  levied. 

Ray  v.  Harcourt,  19  Wend.  495,  683 

On  sale  of  partnership  property  under  two  execu- 

tions, one  against  firm  and  one  against  individual 

partner,  former  has  preference  where  proceeds  are 

insufficient  to  satisfy  both. 

Fenton  r.  Folyer,  21  Wend.  676,    '  1831 

But  where  property  is  sold  on  execution  against 

individual  before  sufficient  time  had  elapsed  for  ad- 

vertisement and  sale  under  the  other  execution.the 

former  has  preference.    Idem.  1231 

Where  defendant,  after  levy,  removes  his  goods 

from  the  county,  on  notice  to  him,  second  execu- 

tion for  sheriff  s  benefit  allowed  to  be  issued  and 

levied  on  his  real  estate,  saving  rights  of  incum- 

brancers. 

People  v.  Onondaga  C.  P.,  19  Wend.  79,        537 
Where  levy  is  made  under  second  execution,  order 
to  stay  will  be  granted  until  determination  of  re- 
plevin suit  brought  on  levy  under  first  execution. 

/••••/./<  r.  Super.  Ct  of  JV.  F.,  19  Wend.  701.  756 

Re-sale  ordered  wnere  property  worth  $1.000  was 

struck  off  at  trifling  sum  through  failure  of  plaint- 

iff's agent  to  attend,  defendant  shown  to  be  in- 

solvent. 

Bixley  v.  Mead,  18  Wend.  81  1,  486 

Where,  after  purchase  by  plaintiff  at  sale  under 
execution,  possession  is  rvtainfd  by  defendant,  sale 
i-  void  aa  to  other  creditors,  although  t>efore  levy 
under  thrtr  executions  plaintiff  reduce  property  to 
his  actual  possession. 

(JardtnUr  v.  TtMu,  21  Wend.  188.  1O52 

Execution  which  would  be  deemed  dormant  as 
against  judgment  creditor.  In  fraudulent  as  against 
subsequent  lmnn  tide  purchaser. 

Hall  v.  .Sh«M.  21  Wend  .222.  1  0  7  1 

Justice's  execution  against  inhabitant  having 
family,  issued  before  expiration  of  time  limited 
by  statute,  is  good  if  applied  for  at  time  of  ren- 
dering judgment,  although  judgment  was  not  ren- 
dered until  four  clays  after  trial. 

<  'oy-iirU  r.  r«le,  21  Wend.  34,  1OO5 

Action  will  not  lie  against  officer  for  levy  on  mort- 
gaged property  in  mortgagor's  possession,  before 
mortgage  I'M*  bwotne  absolute. 

v.  <•:.,,!..  17  Wend.  63.  58 


Where  personal  property  after  levy  is  lost  through 
neglect  of  sheriff.  In  the  absence  of  fraud  expn>wly 
charged,  he  Is  not  liable  for  It*  value  to  mihacquent 
mortgage  creditor*. 

Ok.  of  Rome  v.  Molt,  17  Wend.  864.  ".:\-i 

A  tettatnm  clause  is  not  neeeasarv  In  fieri  factor  is- 
sued to  a  county  different  from  that  In  which  the 
venue  In  laid. 

Butterfirld  r.  Hmce.  19  Wend.  88,  .vi<» 

Statute  staying  execution  for  one  year  after  death 
of  party  against  whom  It  Is  rendered,  la  Inoperative 

WEND.  17,  18,  19,  20.  21. 


where  deceased  was  defendant  with  others,  and 
satisfaction  is  sought  out  of  property  of  latter. 

Dau  v.  Rice,  19  Wend.  644,  736 

Return  of  nulla  bona  not  set  aside  as  false  where 
evidence  on  motion  is  contradictory  as  to  value  of 
property  of  the  person  against  whom  execution  is- 
sues, over  and  above  former  liens. 

Evans  v.  Parker,  20  Wend.  622,  972 

Where  attorney  without  a  rule  corrected  teste  of 
fieri  facias  after  levy  thereunder  and  levy  under  a 
second  execution,  C.  P.  set  it  aside,  and  Supreme 
Court  refused  mandamus  directing  a  vacatur  of  C. 
P.  rule  and  an  amendment. 

People  v.  Montg.  C.  P.,  18  Wend.  633,  493 

Where  one  of  two  plaintiffs  dies  after  judgment, 
execution  may  issue  without  sci  fa.  as  well  in  eject- 
ment as  in  personal  action,  but  it  must  be  in  joint 
names  of  both  defendants. 

Howell  v.  Eldridge,  21  Wend.  678,  1232 

Purchaser  on  execution  of  tenant's  goods  must 
remove  them  within  reasonable  time  or  they  will 
be  subject  to  distress  for  rent. 

Gilbert  v.  Moody,  17  Wend.  354.  163 

Three  days  held  an  unreasonable  delay,  and  non- 
delivery by  sheriff,  of  bill  of  parcels,  held  not  a  suf- 
ficient excuse.    Iclem.  163 
Reversal  of  judgment  does  not  affect  title  of  pur- 
chaser on  execution  of  sale. 

Wood  v.  Jackson,  18  Wend.  107.  313 

EXECUTORS   AND    ADMINISTRA- 
TORS. 

Power  given  to  executor  to  sell  and  dispose  of 
real  estate  does  not  survive  to  administrator  cum 
testamento  annextt,  notwithstanding  provisions  of 
R.  S.  that  administrators  with  will  annexed  shall 
have  the  rights  and  powers  and  be  subject  to  same 
duties  as  if  they  had  been  named  executors  in  such 
will. 

Conklin  v.  Edgerton's  Admrs.,  21  Wend. 

430.  1144 

Letters  of  administration  on  estate  of  non-n-si- 

dent  who  died  in  another  State  seised  of  real  estate 

here  but  of  no  personal  assets  within  the  State,  are 

good  and  valid. 

Hart  v.  Coltrain,  19  Wend.  378,  643 

Money  obtained  from  foreign  government  by 
treaty,  for  an  illegal  capture,  in  hands  of  executor, 
is  legal  assets. 

Roger*  v.  Honack's  Exrs.,  18  Wend.  319,  385 
Damages  recoverable  on  breach  of  covenant  of 
warranty  or  for  quiet  enjoyment,  belong  to  the  per- 
sonal representative  and  not  to  the  heirs  of  the  par- 
ty evicted,  and  where  part  is  paid  during  lifetime 
of  assignee  of  covenantec,  his  executor  may  recov- 
er the  balance. 

Beddoe'8  Exrs.  v.  Wa<l#worth,  21  Wend. 

120.  1035 

Judgment  by  default  against  executors  and  ad- 
ministrators is  not  an  admission  of  assets  (2  K.  S., 
87). 

Butler  v  llKinpttead's  Errs.,  18  Wend.  666.  5O5 
An  executor  or  administrator  who  enters  upon 
leasehold  property  held  by  the  testator  or  intestate, 
or  who  receives  rents  and  profits  therefor,  may  be 
charged  as  assignee  directly  on  covenant  by  lessee. 
In  re  Golloiroi/,  21  Wend.  32.  1OO4 

If  he  have  no  assets,  or  land  is.  in  truth,  not  worth 
the  sum  due,  he  may  show  these  facts  in  defense. 
Prima  facie  land  Is  deemed  worth  more  than  the 
sura  demanded.  Idem.  1OU4 

Being  personally  liable  he  may  be  proceeded 
against  by  attachment  under  Act  relative  to  Ab- 
sconding. Concealed  and  Non-resident  Debtor. 

Idem.  1004 

Previous  to  Rev.  Stats.,  an  executor,  a  creditor  of 
testator,  bad  preference  over  other  creditors  whose 
claims  were  not  of  superior  dignity  to  his  own. 

Rogrrit  r.  Hoxack'*  Ef'r*,  18  Wend.  31».        385 
Statute  of  Limitations  cannot  be  Interposed  in  twr 
of  executor's  right  to  retain  amount  out  of  estate 
of  personal  claim.    Idem.  385 

Executor  or  admlnstrator  suing  In  his  represent- 
ative capacity,  when  he  might  havenued  In  his  own 
name,  is  not  personally  Untile  for  eiwt*  If  cmisc  of 
action  Hi-one  In  lifetime  of  testator  or  Intestate. 
Van  Onlcn'*  Admr.  v.  Reynold*,  IS  Wend. 
«35.  494 

FACTOR. 

Factor  or  purchasing  agent  of  two  separate  par- 
cels of  triH ii is.  although  p;i i'l  for  one  parcel,  lias  Men 
on  both  for  payment  for  the  other. 

Itrook*  c.  Bryte,  21  Wend.  14,  998 
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Acceptance  of  draft  payable  at  a  future  day  is  not 
a  waiver  of  factor's  lien  when  receipt  for  draft  de- 
clares it  to  be  in  full,  when  paid.  Idem. 

FALSE  PRETENSES. 

To  bring  a  ease  within  the  statute  punishing  the 
obtaining  of  a  signature  to  a  written  instrument  by 
false  pretenses,  the  instrument  must  be  of  such 
character  that  it  may  work  prejudice  to  the  prop- 
ertv  of  persons  interested. 

"    People  v.  Gallomiy,  17  Wend.  540,  227 

Indictment  will  not  lie  for  obtaining  money  by 
false  pretenses,   where  money  is  parted   with  as 
charitable  donation,  although  the  pretenses  moving 
to  the  gift  are  false  and  fraudulent, 
People  c.  CUwyh,  17  Wend.  351, 

FELONY. 

Auctioneer  selling  stolen  goods  is  liable  to  owner 
in  trover,  notwithstanding  that  goods  were  sold  and 
proceeds  paid  over  to  thief  without  notice  of  the 
felony. 

Hoffmanv.  Carow,  20  Wend.  21,  763 

Exception  of  sales  in  market  overt  is  not  recog- 
nized here.  Idem.  763 

FENCES. 

The  remedy  under  statute  in  relation  to  division 
fences  is  not  limited  to  owner  in  fee,  but  may  be 
availed  of  by  anyone  in  possession  who  is  interest- 
ed in  making  or  maintaining  a  division  fence. 

Bronk  v.  Becker,  17  Wend.  320,  151 

Amount  of  recovery  in  action  for  expenses  in 
making  such  fence  is  regulated  by  the  proof:  an 
appraisement  is  not  necessary.  Idem.  151 

As  to  what  damages  fence  viewers  are  authorized 
to  appraise  for  injuries  sustained  by  neglect  of  par- 
ty to  make  or  maintain  his  proportion  of  division 
fence,  oncer e. 

Clark  v.  Brown,  18  Wend.  213,  349 

Where  highway  is  laid  along  line  of  one's  land, 

damages,  for  expenses  of  maintaining-  half  of  fence 

not  borne  by  him  prior  thereto,  are  not  recoverable. 

People  v.  Suprs.  of  Oneida,  19  Wend.  102,     545 

FIXTURES. 

Report  of  commissoners  in  partition,  who  treated 
machinery  in  woolen  factory  as  personal  property, 
affirmed ;  it  not  appearing  that  such  machinery 
was  affixed  or  fastened  to  the  building  or  land. 

Walker  v.  Stierman,  20  Wend.  036,  977 

FORGERY. 

See  INDICTMENT. 

The  uttering  and  publishing  of  promissory  note 
with  forged  indorsements  is  a  forgery,  if  by  any 
possibility  the  indorsers  may  be  injured.  The  crime 
is  not  complete  until  transfer  of  the  paper.  All  in- 
dorsements need  not  be  forgeries. 

People  v.  Rathbun,  21  Wend.  509,  1172 

FORMER  ADJUDICATION. 

Sureties  on  sheriff's  bond  are  not  estopped,  by 
former  recovery  in  favor  of  other  parties,  from  de- 
nying due  execution  of  bond. 

People  v.  McHenry,  19  Wend.  482,  678 

Where_  private  act  authorizes  sale  of  real  estate 
during  life  of  tenant  for  life,  and  directs  that  assent 
of  C/icmceflor  to  sales  be  required,  the  orders  made 
by  the  Chancellor  cannot  be  called  in  question,  on 
ground  of  excess  of  authority,  by  remainder-man, 
in  ejectment  by  bona  Me  purchaser  at  sale. 

Cochran  v.  Van  Surlay,  20  Wend.  365,          884 

In  action  against  A  and  others  as  heirs,  defend- 
ants pleaded  reins  per  descent  and  general  verdict 
was  found  that  they  had  lands  by  descent ;  held,  not 
an  estoppel  in  action  of  ejectment  by  A  as  heir, 
where  such  general  verdict  did  not  necessarily  in- 
clude the  lands  sued  for,  and  judgment  thereon  was 
subsequently  reversed. 

Wood  v.  Jackson,  18  Wend.  107,  313 

FRANCHISE. 

See  Q0o  WARKANTO. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES. 

Fraud  must  be  proved,  but  not  necessarily  by  di- 
rect proof  ;  resort  may  be  had  to  circumstantial  or 
presumptive  evidence. 

Waterbury  v.  Sturtevant,  18  Wend.  353,        397 
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Defense  of  fraud  in  obtaining  covenant  is  not  es- 
tablished, by  proof  of  the  violation  of  a  promise 
made  by  the  covenantee  at  the  time  of  the  execu- 
tion of  the  covenant. 

FMier  v.  N.  T.  C.  P..  18  Wend.  608,  485 

Conveyance  or  mortgage  of  chattels  is  presumed 
fraudulent  where  possession  remains  in  vendor  or 
mortgagor,  and  the  presumption  becomes  conclu- 
sive unless  such  conveyance  or  mortgage  is  proved 
to  have  been  made  in  good  faith. 

Randall  r.  Cook,  17  Wend.  53,  58 

S.  P.  Beekman  v.  Bund,  19  Wend.  444,  665 

That  vendor  wished  to  use  the  property,  is  not  a 

"sufficient  reason  for  leaving  it  in  his  possession, 

although  valuable  consideration  is  shown. 

Idem.  58 

Where  property  sold  is  capable  of  an  immediate 
change  of  possession,  such  change  must  be  made. 

Idem.  58 

Where  creditor  takes  bill  of  sale  and  mortgage 
from  merchant,  as  security  for  antecedent  debt  and 
goods  sold,  possession  remaining  in  such  merchant, 
his  goods  are  subject  to  execution  of  another  cred- 
itor. 

Wood  v.  Loicru,  17  Wend.  492,  211 

Immediate  delivery  is  not  necessary,  where  goods 
and  chattels  mortgaged  are  in  actual  possession  of 
third  person. 

A'cwJi  v.  Ely,  19  Wend.  523.  694 

Purchaser,  with  notice  of  mortgage,  cannot  avail 
himself  of  fact  that  it  was  unaccompanied  by  de- 
livery of  possession  and  that  it  had  not  been  filed  in 
town  clerk's  office. 

Sanger  v.  Eastwood,  19  Wend.  514,  689 

Intent  to  defraud  need  not  be  established  by  di- 
rect proof ;  but  may  be  inferred  or  presumed  from 
the  knowledge  of  other  facts. 

Van  Wijck  v.  Seward,  18  Wend.  375,  4O5 

Debtor  may,  by  conveyance  of  real  estate,  give 
preference  to  a  creditor,  after  verdict  and  before 
judgment  thereon  in  favor  of  another  creditor. 

Waterbury  v.  Sturtevant,  18  Wend.  353.  397 
Such  conveyance  will  be  set  aside  as  fraudulent 
when  debtor  has  ample  means  to  satisfy  all  his 
debts  independent  of  land  conveyed,  and  convey- 
ance is  accepted  by  grantee  with  intent  to  de- 
fraud the  creditor  obtaining  the  verdict :  contra, 
where  grantee  denies  the  intent  to  defraud,  etc. 

Idem.  379 

One  contingently  liable  by  contract  is  a  debtor 
within  the  Act  avoiding  gifts,  etc.,  made  to  delay, 
defraud  and  hinder  creditors. 

Van  Wyck  v.  Seicard,  18  Wend.  375,  4O5 

Decree  of  ChancelUtr  adjudging  absolute  sale  of 
personal  property,  by  debtor,  fraudulent  and  void 
as  against  creditors  affirmed  in  error  by  an  equally 
divided  court ;  the  property  being  deemed  of  value 
more  than  sufficient  to  satisfy  vendee's  debt,  and 
transfer  having  been  made  during  pendency  of  suit 
by  other  creditors,  vendor  continuing  in  possession, 
disposing  of  property  and  receiving  compensation 
for  services  as  agent. 

Stoddard  v.  Butler,  20  Wend.  507,  932 


GUARANTY. 

"Value  recei  ved"is  sufficient  expression  of  consid- 
eration in  guaranty  of  debt  of  another. 

Watxon  v.  McLaren,  19  Wend.  557,  7O6 

Person  guarantied  need  not  be  named  in  guaran- 
ty; but  such  guaranty  is  not  negotiable  unless  it  be 
indorsed  upon  the  note.  Idem.  7O6 

Terms  of  guaranty  must  be  strictly  complied 
with,  and  where  principal  gave  credit  to  debtor  not 
authorized  by  terms  or  guaranty,  guarantor  is  dis- 
charged. 

Hunt  v.  Smith,  17  Wend.  179,  1 0  2 

On  guaranty  of  note  by  indorsement,  inadequacy 
of  consideration  is  no  defense,  and  guarantor  is  lia- 
ble for  whole  amount  of  debt. 

Oakley  v.  Boorman,  21  Wend.  588,  12OO 

When  the  general  guaranty  "I  hereby  guarantee 
payment  of  note  made  by,  etc."  is  indorsed  upon 
a  note,  it  is  treated  as  an  indorsement  and  is  nego- 
tiable with  further  benefit  of  waiver  of  demand 
and  notice. 

Watson  v.  McLaren,  19  Wend.  557,  7O6 

On  transfer  of  note  with  guaranty  of  collection 
by  due  process  of  Jaw,  holder  must  attempt  collec- 
tion though  maker  be  insolvent,  where  costs  of  at- 
tempt were  by  terms  of  guaranty  to  be  paid  by 
guarantor. 

Eddyv.  Stantons,  21  Wend.  255,  1O82 

Where  note  is  so  transferred  after  maturity,  a  no- 

WEND.  17,  18,  19,  20,  21 
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tice,  31  months  after  the  transfer, that  transferor  will 
not  be  liable  for  costs  of  an  attempt  to  collect,  will 
not  excuse  delay ;  neither  will  release  to  prosecute 
given  at  such  a  late  day.  Idem.  1O82 

A  suit  at  law  against  the  principal  is  not  necessary 
to  sustain  an  action  against  the  guarantor,  unless 
it  be  required  by  the  very  terms  of  the  contract  or 
necessarily  implied  from  the  terms  used. 

Morris  r.  Wad*u>orth,  17  Wend.  103,  76 

One  guarantying  payment  of  paper  of  another 
"  made  payable  at  a  particular  bank  "  is  not  liable 
on  note  drawn  by  such  party,  in  which  no  place  of 
payment  is  stated  but  which  is  deposited  for  collec- 
tion at  the  bank  specified. 

Dobbin  v.  Bradley,  17  Wend.  423.  186 

Transfer  and  guaranty  of  a  note  In  consideration 

of  a  less  sum  is  not  per  xe  usurious,  as  grantor  is 

liable  only  to  refund  amount  received  by  him  with 

interest. 

Afozuzan  r.  Mead,  21  Wend.  285,  1O93 

GUARDIANS. 

Guardian  in  socage  may  maintain  ejectment  for 
lands  of  his  ward. 

Holmes  v.  Seely,  17  Wend.  75.  66 

Infant  defendant  cannot  appear  by  attorney  and 
move  to  set  aside  plaintiffs  proceedings  on  ground 
of  want  of  appointment  of  a  guardian. 

Shepherd  v.  Hihbard,  19  Wend.  96,  543 


HABEAS  CORPUS. 

On  coming  in  of  return  to  habeas  corpus  sued 
out  by  mother  for  custody  of  minor  children,  ma- 
terial facts  set  forth  in  return  may  be  denied,  if  de- 
nial is  under  oath;  and  father  will  be  allowed  to  give 
further  evidence  on  his  part. 

l'c<n>le  v.  Chegaray,  18  Wend.  637,  495 

HABITUAL  DRUNKARD. 

That  defendant,  at  time  of  commencement  of  suit, 
was  an  habitual  drunkard  or  otherwise  incompe- 
tent to  manage  his  affairs  or  has  become  so  since,  is 
no  ground  for  setting  aside  proceedings. 

Rolxrtmn  v.  Lain,  19  Wend.  649,  738 

Plaintiff  recovering  in  action  against  a  person  in- 
capable of  managing  his  own  affairs  in  consequence 
of  habitual  drunkenness,  or  against  a  lunatic,  etc., 
cannot  collect,  without  application  to  chancery. 

Idem.  738 

HIGHWAYS. 

See  DEDICATION. 

Proof  of  actual  possession  of  lot  adjoining  a  street, 
shows  constructive  title  in  occupant  to  the  soil 
uw/nr  Mum  rue;  acceptance  by  public  is  necessary 
to  give  such  title. 

WUloughhu  v.  Jenk*,  30  Wend.  98,  79O 

Wh<>re  highway  is  laid  along  line  of  one's  land, 
damages,  for  expenses  of  maintaining  half  of  tVnee 
not  borne  by  him  prior  thereto,  arc  not  recoverable. 
People  r.  Supr*.  of  OneUla,  in  \\Vnd.  n«.     545 
On  appeal  to  county  judges,  from   decision  of 
commissioners  as  to  laying  out  of  road,  commis- 
sioners and  occupant  of  land  through  which  road  Is 
contemplated  must  have  notice  In  writing  of  time 
and  place  of  meeting  of  Judges;  attendance  Mft 
witness  will  not  be  deemed  u  waiver. 

PwpUv.ll  "..  3i  \\Vnd.  186.         821 

Commrs.  of  Highways  of  Suffolk. Oueensand  Kings 
luu -I-  mi  |x>wer  t<>  lay  out  new  public  Itimtlngs  and 
watering  places.  hMTOMsUMOU  upon  huntings  and 
watering  placet*  cannot  !«•  Inquired  into  by  jury. 

PeartoU  v.  /''«'.  -JO  Wend.  111.  795 

Powers  of  Commissioners  of  Highways  of  Suffolk. 
Queens  and  King's  Counties. 

Comm'n.  of  No.  Hempntead  v.  J\ulQt*  of 
Queen*.  17  Wend.  V,  43 

HUSBAND  AND  WIFE. 

In  a  suit  In  equity  against  husband  and  wife  In 
respect  to  her  separate  estate  where  they  both  Join 
In  signing  answer,  sworn  TO  by  hti*t>and  alone,  ob- 
Jection.  that  wife  did  not  swear  to  answer,  is  too 
late  on  uppeiil.anil  she  will  no  held  bound  by  admis- 
sions contained  therein. 

Duett  v.  If.  A.  Coal  Co.,  20  Wend.  570.  954 

Separate  estate  of  wife  in  hands  of  trustees,  to 
chargeable  In  equity  with  debts  contracted  for  ben- 

WEND.  17,  18.  1»,  20,  21. 


eflt  of  such  estate  or  property  substituted  for  it  un- 
der provisions  of  trust  deed.  Idem.  954 
Feme  covert  is  not  bound  by  the  acquiescence  of 
her  husband  in  an  erroneous  line,  dividing  lands 
owned  by  her  from  adjoining  lands. 

Bradstreet  v.  Pratt,  17  Wend.  44.  55 


INCORPORATED  COMPANIES. 

Failure  to  swear  inspectors  is  not  ground  for  set- 
ting aside  election  of  directors  of  an  insurance  com- 
pany. 

In  re  Chenango  Co.Mut.  Ins.Co.,  19  Wend. 
635.  733 

Election  may  be  adjourned  from  day  to  day  in 
discretion  of  inspectors,  where  no  time  is  limited 
within  which  polls  are  to  be  held.  Idem.  733 

Charter,  prohibiting  directors  from  acting  as  in- 
spectors, does  not  exclude  other  officers. 

Idem.  733 

Election  will  not  beset  aaide  for  illegal  votes  un- 
less they  were  challenged.  Idem.  -  733 

If,  after  excluding  all  illegal  votes,  there  is  still  a 
majority  in  favor  of  the  one  declared  elected,  elec- 
tion will  not  be  set  aside.  Idem.  733 

Cashier's  successor  is  not  entitled  to  vote  on 
shares  standing  on  transfer  book  in  name  of  "Sam- 
uel Jaudon,  Cashier."  Trustee  is  notentitled  to  vote 
on  stock  standing  in  his  predecessor's  name,  unless 
duly  authorized  by  him. 

In  re  AT.  Jc  H.  R.  R.  Co.,  19  Wend.  135,         556 

Inspectors  of  election  may  exercise  a  reasonable 
discretion  in  closing  the  polls,  although  resolution 
of  board  appointing  them  limits  election  to  one 
hour.  Idem.  556 

Notice  of  application  to  set  aside  election,  given 
by  one  as  attorney  for  A  and  others,  entitles  no  one 
but  A  to  be  heard.  Idem.  556 

Where  charter  gives  corporation  right  by  its  by- 
laws  to  fix  time  and  place  of  election  of  directors, 
without  specifying  length  of  notice,  it  must  be 
given  in  time  and  manner  as  regulated  by  general 
statute. 

In  re  L.  I.  R.  R.  Co.,  19  Wend.  37.  52» 

Right  of  individual  to  vote  at  election  of  directors 
must  be  determined  by  transfer  book  of  the  com- 
pany ;  inspectors  cannot  look  beyond  it. 

Idem.  .v;-i 

Where  legal  votes  are  rejected  which  would  have 
elected  another  ticket,  the  only  remedy  Is  to  set 
aside  the  election  on  adjudging  them  erroneously 
rejected.  Idem.  528 

Election  of  directors  of  incorporated  company  not 
set  aside  on  summary  application  to  Supreme  Court, 
on  ground  that  inspectors  were  not  sworn  in  the 
form  prescribed  by  statute. 

In  re  M.  <t  II.  R.  R.  Co.,  19  Wend.  135,  656 

Though  words  creating  corporation  are  in  words 
of  the  present,  the  distribution  of  the  stock  is  a  con- 
dition precedent  to  its  existence. 

Crocker  v.  Crane,  21  Wend.  211,  1O67 

Where  commissioners  are  appointed  by  Act  of  in- 
corporation to  open  books,  receive  subscriptions 
ami  distribute  stock,  all  must  bo  present  to  hear  and 
consult  when  they  come  to  distribute  stock,  though 
a  majority  are  competent  to  decide.  In  the  distri- 
bution they  act  judicially:  in  receiving  subscrip- 
tions they  act  only  ministerially,  and  It  is  not  n««o- 
essary  for  the  latter  purpose  that  even  a  majority 
be  present.  Idem.  1O67 

Payment  for  stocks  must  be  in  specie,  or  its  equiv- 
alent' :  luink  chock  is  not  payment.  Idem.  1O67 

Fraud  practiced  by  one  of  commissioners  in  dis- 
tribution of  slock  cannot  lx»  set  up  by  a  subscriber 
to  vitiate  proceedings  of  the  commissioners,  for  he 
is  deemed  a  party  to  the  proceedings.  Idrm.  1O67 

Under  provision  In  Act  of  Incorporation  of  Insur- 
ance and  loan  com|>aiiv.  for  redemption  bv  mortga- 
gor of  lands  purchasen  by  company,  so  long  as  it 
remained  In  company's  hand*  uiiHold.     Held,  right 
of  redemption  continues  until  actual  delivery  of 
deod  of  conveyance  to  purchaser  from  company. 
Edirardx  P.  Knrrnrm  K  In*.  <t  L.  (>>..  21 
Wend.467.  1157 

Purchase  by  Hgcnt,of  land  on  whleh  a  loan  Is  made. 
is  a  pure  ha**  by  the  company.  Idrm.  1157 

Action  at  law  lies  to  enforce  subscription*  to  cap- 
ital stm-k  of  Incorporated  Joint  stock  associations, 
and  when  the  promise  in  made  to  tni*i •••••<  named  In 
artlchwof  luwoetiiT  Ion.  action  must  be  In  their  names, 
although  their  term  of  office  has  expired,  and  the 
"calls"  are  made  thereafter. 

Towntrnd  r.  Uofitvu,  10  Wend.  424,  658 
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GENERAL  INDBX. 


Corporation  has  no  power  to  make  by-law  sub- 
jecting shares  to  forfeiture  for  non-payment  of  in- 
stallments, unless  such  power  is  expressly  granted 
by  charter. 

In  re  L.I.  R.  R.  Co.,  19  Wend.  37,  582 

Where  corporation  is  authorized  to  make  calls  on 
stock  under  penalty  of  forfeiture  of  stock  for  non- 
payment, in  case  or  non-payment,  it  may  proceed 
by  suit  to  recover  amount  of  calls,  or  may  declare 
a  forfeiture. 

Herkimer  M.  &  H.  Co.  v.  Small,  21  Wend. 
273,  1088 

After  suit  brought  it  may  declare  a  forfeiture  of 
the  stock,  and  in  such  case  its  value  must  be  allowed 
in  assessment  of  damages,  in  mitigation  or  diminu- 
tion of  sum  which  plaintiffs  would  otherwise  be  en- 
titled to  recover.  Idem.  1O88 

When  stock  declared  forfeited,  is  equal  in  value  to 
money  which  may  be  demanded  by  company,  it  is, 
with  such  averment,  good  plea  in  bar.  Mem.  1O88 

The  provision  for  forfeiture  of  stocks  for  non- 
payment of  calls,  is  only  a  cumulative  remedy ;  ac- 
tion may  still  be  maintained  on  subscription  as  on 
an  absolute  promise. 

Troy  Tpke.  &  R.  R.  Co.  v.  M'Chesney,  21 
Wend.  296,  1O96 

A  notice  requiring  payment  to  be  made  to  A,  re- 
siding in  City  of  Troy,  is  prirna/acie  sufficient  desig- 
nation in  notice  of  the  place  of  payment. 

Idem.  1O96 

Certificate  of  stock  is  transferable  by  blank  in- 
dorsement, and  authority  to  fill  up  blank  indorse- 
ment will  be  inferred;  and  proof  of  usage  as  to  mode 
of  transferring  stocks  is  admissible. 

Kortright  v.  Buff.  Com .  Bk.,20  Wend.  91,     788 

INDEMNITY. 

Sheriff  sued  for  act  done  in  execution  of  pro- 
cess, though  indemnified  by  party  suing  it  out,  is 
entitled  to  take  upon  himself  the  conduct  of  the  de- 
fense and  to  retain  such  attorney  as  he  sees  fit. 

Peck  v.  Acker,  20  Wend.  605,  966 

In  action  on  covenant  to  indemnify  party  from 
liability  on  bond  and  mortgage,  it  is  not  necessary 
to  show  that  legal  proceedings  were  had  to  enforce 
payment  of  debt ;  it  is  enougn  if  it  appear  that  mon- 
ey had  become  due  and  covenantee  had  paid  it, 

Webb  v.  Pond,  19  Wend.  423,  658 

Action  does  not  lie  on  promise  to  indemnify  an- 
other from  loss  in  consequence  of  making  advances 
to  third  person,  without  showing  ineffectual  at- 
tempt to  collect  from  such  person,  or  his  inability  to 
pay,  through  insolvency  or  otherwise. 

Ward  v.  Fryer,  19  Wend.  494,  683 

Promise  to  indemnify  sheriff  for  discharge  of 
third  person  is  void. 

Webber's  Exrs.  v.  Blunt,  19  Wend.  188,         676 

INDIANS. 

Second  conveyance  by  Indian,  approved  in  form 
prescribed  by  law  previous  to  indorsement  of  cer- 
tificate of  approbation  upon  deed  first  executed, 
takes  preference,  although  grantee  in  second  con- 
veyance knew  of  existence  of  prior  one. 

Murray  v.  Wooden,  17  Wend.  531,  224 

An  error  in  officer  in  granting  such  certificate  of 
approval  will  not  invalidate  such  deed.  Idem.  224 
Conveyance  of  land  by  Indian,  previous  to  Acts  of 
1809  and  1810,  is  inoperative,  unless  ratified  in  form 
prescribed  by  law,  and  then  it  takes  effect  only  from 
time  of  ratification.  Idem.  224 

INDICTMENT. 

Indictment  for  forgery  is  sufficient,  if  it  set  forth 
the  instrument  alleged  to  be  forged,  with  averment 
that  it  was  falsely  made  with  intent  to  injure  or  de^ 
fraud  some  person  or  body  corporate,  the  existence 
whereof  need  not  be  averred,  provided  instrument 
show  on  its  face  that  right  of  such  person  or  cor- 
poration may  thereby  be  injured  or  affected. 

People  v.  Steams,  21  Wend.  409,  1137 

Matters  of  evidence  need  not  be  set  forth  in  in- 
dictment. Extrinsic  facts  are  necessary  to  be  stated 
only  where  operation  of  instrument  upon  rights  or 
property  of  another  is  not  manifest  or  probable 
from  face  of  the  writing.  Idem.  1137 

On  indictment  for  possession  of  bank-notes  of 
foreign  corporation  with  intent  to  pass,  proof  of 
existence  of  corporation  is  unnecessary. 

People  v.  Davis,  21  Wend.  309,  1 1O2 

Second  indictment  found  is  not  per  se  a  superse- 
deas  to  first ;  motion  to  quash  must  be  made  before 
case  is  submitted  to  the  jury. 

People  v.  Monroe  0.  &  T.,  20  Wend.  108,       974 
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In  indictment  for  selling  spirituous  liquors  with- 
out a  license,  it  is  not  necessary  to  specify  names  of 
persons  to  whom  sales  were  made. 

People  v.  Adams,  17  Wend.  475,  2O5 

A  charge  of  sale  to  divers  persons  cannot  be  ob- 
jected to  on  error  as  a  count  embracing  more  than 
one  offense.  Idem.  2O5- 

Where  a  charge  is  made,  of  gale  on  day  certain 
and  also  on  divers  other  days,  the  latter  will  be  re- 
jected as  surplusage.  Idem.  205 

On  conviction  on  trial  of  indictment  for  receiv- 
ing stolen  goods,  it  is  not  material  that  verdict 
should  name  or  describe  the  thief. 

People  v.  Caswell,  21  Wend.  86,  1023 

INFANTS. 

Deed  of  lands  by  infant  is  voidable  not  void,  and 
cannot  be  avoided  until  he  becomes  of  age. 

Bool  D.  Mix,  17  Wend.  119,  82 

A  note  by  infant  is  voidable  not  void,  and  a  prom- 
ise to  pay  after  attaining  age  renders  it  valid. 

Everson  v.  Carpenter,  17  Wend.  419,  185 

If  promise  is  conditional,  performance  or  happen- 
ing of  condition  must  be  affirmatively  shown  to 
sustain  action.  Idem.  185 

A  promise  to  pay  "as  soon  as  he  could"  is  condi- 
tional, and  unavailing  without  proof  of  ability. 

Idem.  185 

Infant  may  avoid  a  usurious  contract  entered 
into  by  him,  and  recover  the  money  lent  upon  such 
contract,  under  the  count  for  money  bad  and  re- 
ceived. 

Mttlard  v.  Hewett,  19  Wend.  301,  615 

Evidence  of  affirmance  must  be  clear  and  positive. 

Idem.  •  615 

Before  suit  brought  to  recover  lands  conveyed  by 

infant,  party  must  do  some  notorious  act  in  disaf- 

flrmance  of  first  deed,  as  an  entry,  and  giving  of 

second  deed,  etc. 

Bool  v.  Mix,  17  Wend.  119,  82 

Actual  entry  for  purpose  of  disaffirmance  is  nec- 
essary, unless  lands  are  vacant  and  uncultivated. 

Idem.  82 

Disability  arising  from  infancy  of  feme  covert  re- 
mains, although  she  execute  and  acknowledge  a 
deed  in  f orm  prescribed  by  statute.  Idem.  82 

INNS. 

Inn-keeper  is  responsible  for  load  of  goods  belong- 
ing to  traveler  stopping  at  the  inn  over  night,  if  the 
carriage  be  deposited  in  a  place  designated  by  the 
servant  of  the  inn-keeper,  although  such  place  be 
open,  uninclosed  and  near  the  public  highway. 

Piper  v.  Manny,  21  Wend.  282,  ~1O92 

INQUEST. 

Plaintiff  procuring  vacatur  of  defendant's  order 
to  stay,  granted  after  notice  of  trial,  may  take  an 
inquest  without  serving  notice  that  order  has  been 
revoked. 

Kimball  v.  Knights,  18  Wend.  657,  5O2 

In  one  action  against  both  maker  and  indorser.af- 
fldavit  of  merits  by  one  will  not  prevent  inquest 
against  the  other,  unless  it  appear  that  defense  of 
both  is  identical :  making  and  filing  of  new  circuit 
roll  is  not  necessary  ;  severance  may  be  suggested 
on  the  judgment  roll. 

Clark  v.  Parker,  19  Wend.  125,  553 

On  a  demurrer  put  in  in  bad  faith,  defendant  may 
take  an  inquest. 

Laverty  v.  Murray,  18  Wend.  656,  5O1 

An  inquisition  assessing  damages  of  defendant  in 
replevin  action,  after  a  discontinuance,  will  not  be 
set  aside  for  excessiveness  of  damages,  where  pro- 
ceeding on  part  of  plaintiffas  vexatious  and  oppress- 
ive and  no  rule  of  law  has  been  violated  by  the 
jury. 

Cable  v.  Dakin,  20  Wend.  172,  816 

On  setting  aside  inquest  taken  at  the  circuit,  court 
will  not,  in  addition  to  the  usual  terms  of  relief,  im- 
pose the  condition  that  the  defendant  shall  abandon 
the  defense  of  usury  or  of  the  Statute  of  Limita- 
tions, if  either  of  such  defenses  has  been  interposed. 
Alien  v.  Mapes,  20  Wend.  633,  9  76 

INQUIRY. 

Where  general  verdict  is  found  for  plaintiff  on  is- 
sue of  fact,  going  to  the  whole  declaration,  before 
issue  of  law  is  tried,  damages  need  not  be  assessed 
contingently. 

Bates  v.  Green,  19  Wend.  630,  731. 
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INSURANCE. 

See  MARINE  INSURANCE. 

He-insurance  is  valid  contract ;  the  risk  gives  the 
insurer  an  insurable  interest,  and  the  right  to  re- 
insure is  given  under  general  powers  conferred  to 
make  contracts  of  insurance. 

JV.  Y.  Bow.  F.  Ins,  Co.  v.  N.  Y.  F.  Ins. 
Co.,  17  Wend.  359,  165 

Under  policy  of  re-insurance,  drawn  same  as  an 
ordinary  policy,  save  that  the  word  "  re-insure  "  is 
used  in  place  of  "  insure, "  notice  and  preliminary 
proof s  of  loss  furnished  by  party  originally  insured, 
transmitted  to  underwriters  of  policy  of  re-insur- 
ance, are  sufficient.  Idem.  165 

Insurer  Is  bound  to  communicate  to  re-insurer  in- 
formation relating  to  the  character  of  party  insured, 
if  material  to  the  risk ;  a  neglect  will  render  policy 
of  re-insurance  void.  Idem.  165 

Where  policy  is  assigned  to  secure  mortgage,  and 
assignee  brings  suit  thereon  in  name  of  assured  and 
recovers  judgment,  but  coerces  payment  of  mort- 
gage by  foreclosure,  assured  is  entitled  to  benefit  of 
Judgment  against  insurers,  although  he  had  procur- 
ed second  insurance  subsequent  to  assignment,  and 
had  omitted  to  give  notice  thereof. 

Robert  v.  Trader's  Ins.  Co.,  17  Wend.  631,     258 

Insurer  is  liable  for  loss  of  goods  occasioned  by 
destruction  of  building,  under  proper  authority,  to 
prevent  spreading  of  fire. 

City  F.  Ins.  Co.  v.  Corlies.  21  Wend.  367,     1122 

Exception  in  case  of  loss  arising  from  "  usurped 
power,"  means  a  usurpation  of  the  power  of  gov- 
ernment, and  not  the  mere  excess  of  jurisdiction  by 
a  lawful  magistrate.  Idem.  1122 

INTEREST. 

Interest  is  recoverable  on  money  due  under  a 
special  contract,  as  where  compensation  for  serv- 
ices is  agreed  upon  at  a  specific  sum  per  month. 

Still  v.  Hall,  20  Wend.  51,  774 


JOINT  LIABILITY. 

Joint  action  does  not  lie  against  separate  owners 
of  dogs  by  whom  sheep  of  a  third  person  have  been 
worried  and  killed. 

Van  Steenburgh  v.  Tobias,  17  Wend.  562,      235 
Release  of  Joint  debtor  with  consent  of  co-debtor 
does  not  discharge  the  debt. 

Rogers  v.  Hosack's  Exrs.,  18  Wend.  319,        385 

JUDGES. 

On  division  of  county,  the  judges  of  the  county 
court  of  the  old  county  who  happen  to  reside  in  the 
part  which  is  given  a  new  name,  lose  their  offices ; 
contra,  withjudges  residing  in  portion  which  retains 
the  old  name. 

People  v.  Morrell,  21  Wend.  563,  1 192 

JUDGMENT. 

See  PLEADING,  EXECUTION. 

Judgment  taken  by  default  will  not  be  reversed 
for  error  in  record  as  to  amount  of  debt  recovered, 
it  being  mere  matter  of  form  amendable  in  court 
below. 

Hart  v.  Seijras,  21  Wend.  40.  1OO7 

Judgment  will  not  be  reversed  for  errors  in  prac- 
tice, although  brought  up  by  certiorari.  Idem.  1OO7 

Judgment  entered  against  firm  on  warrant  of  at- 
torney, hy  one  member  for  himself  and  as  attorney 
for  the  other,  not  sot  aside  on  motion  by  both  de- 
fendants on  affidavit  by  the  one  executing  the  war- 
rant. 

St.  John  r.  Holmes,  20  Wend.  608,  968 

Judgments  and  decrees  are  liens  upon  chattels 
real,  but  term  for  years  or  chattel  Interest  is  not 
within  operation  of  statute  authorizing  redemption 
of  real  estate  soM  <>n  >  v  .-ution. 

••  v.  \%'e*terrelt.  17  Wend.  874.  S7S 

Aff'd  iratenxU  r.  Peopte,  20  Wend.  416.  9O1 

JURISDICTION. 

The  question  when  jurisdiction  will  be  presumed. 


Hart  r.  Setrtw.21  Wend.  40,  1OO7 

When-  Indictment  for  rape  and  assault  with  in- 
tent, etc.,  is  tried  in  scmion*.  court  not  having  juris- 
diction cannot  render  Judgment  where  jury  convict 
of  an  Humuilt  and  tmttery  only. 

Ptnvlf  r.  AI,IM,I.  IB  Wend.  IK,  676 

.1  uri-i.  t  i. .11  of  Corporation  of  Brooklyn  extends 

WEND.  17,  18,  19,  20.  21. 


to  actual  line  of  low  water,  whether  formed  by  nat- 
ural bank  or  by  artificial  erections. 

In  re  Furman  St.,  17  Wend.  649,  265 

JUSTICE  OF  THE  PEACE. 

Justice  of  the  peace  has  not  jurisdiction  of  action 
on  the  case  brought  for  an  injury  to  the  person. 

Shorke  v.  Charles,  18  Wend.  616,  488 

Justices  of  the  peace,  presiding  at  town-meeting 

for  the  preservation  of  order,  may  make  parol  order 

for  removal  of  disorderly  person  who  disturbs  the 

business  of  the  meeting. 

Parson*  v.  Brainard,  17  Wend.  522,  221 

Powers  conferred  on  justices  by  Revised  Statutes, 
to  issue  attachments,  how  affected  by  Act  of  1831, 
•M 

Smith  v.Weed,  20  Wend.  184,  82O 

JUSTICE  COURT. 

Justice's  judgment  will  not  be  reversed,  where  he 
discharged  one  of  defendants  in  trespass,  against 
whom  there  was  no  evidence,  and  permitted  him  to 
be  examined  as  a  witness,  without  directing  jury  to 
find  him  not  guilty. 

Nones  v.  Hewitt.  18  Wend.  141,  324 

In  suit  against  husband  and  wife,  without  any  in- 
timation in  declaration  that  such  relation  exist.ed  or 
that  suit  was  brought  for  recovery  of  demand  due 
from  wife  while  sole,  evidence  of  promise  by  hus- 
band to  pay  the  demand,  held  inadmissible  under  the 
pleadings. 

People  r.  Judges  of  Oneula  C.   P.,  21 
Wend.  20,  1OOO 

In  justice  court  in  action  of  trespass  on  land, 
where  defendant  puts  in  plea  of  title,  or  it  appears 
by  plaintiff's  showing,  all  proceedings  must  be  sus- 
pended. 

WiHoughl)\i  v.  Jenks,  20  Wend.  96,  79O 

Proceedings  in  justice  court  on  warrant  of  arrest 
for  recovery  of  damages  for  non-performance  of 
contract,  issued  on  affidavit  that  defendant  was  a 
non-resident.must  be  dismissed  on  its  appearing  that 
party  was  not  subject  to  arrest  under  Act  to  Abol- 
ish Imprisonment  for  Debt. 

Shannon  v.  Comstock,  21  Wend.  457,  1 154 

A  case  presenting  the  question,  whether  there  has 
been  an  acceptance  of  land  dedicated  as  a  street, 
presents  a  question  of  title  to  land  which  cannot  be 
tried  in  a  justice  court. 

WiUoughhu  v.  Jenks,  20  Wend.  96,  790 

On  Justice's  discovering  that  he  is  related  to  one 
of  parties  by  consanguinity  or  affinity,he  must  sus- 
pend all  further  proceedings :  he  can  neither  render 
judgment  for  nor  tigainst  his  relative. 

Edwnrd  v.  Rn#*ell,  21  Wend.  63,  1O15 

Justice's  judgment  cannot  be  reversed  on  account 
of  fees  having  been  improperly  allowed. 

Fuller  v.  Wttcnx,  19  Wend,  ail,  633 

To  authorize  reversal  of  justice's  judgment,  it 
must  affirmatively  appear  that  an  error  has  been 
committed.  Idem.  633 

In  trespass  in  justice  court,  against  collector  for 
levying  ta  x, judgment  not  reversed  for  failure  of  jus- 
tice's return  to  state  that  demand  was  made  previous 
to  the  levy,  where  return  is  silent  as  to  proof  or  any 
objection  to  its  admission. 

Oakley  r.  Van  Horn,  21  Wend.  305,  1 10O 

Justice's  Judgment  not  reversed  for  omission  to 
call  plaintiff  before  receiving  verdict.  If  he  Is  in 
fact  present  and  does  not  submit  to  a  nonsuit. 

Mem.  1100 

Nor  because  costs  are  taxed  to  an  amount  exceed- 
ing five  dollars.  Idem.  110O 

A  bond  givc'ii  on  suing  out  attachment  in  justice 
court,  that  plaintiff  will  pay  all  damages  and  costs 
if  he  fail  to  recover,  extends  to  the  final  determina- 
tion of  the  cause. 

Ball  v.  Gardner.  21  Wend.  270.  1O87 

Notice  of  application  for  execution,  what  suffi- 
cient, see 

Mottlton  r.  fftirarwi.  21  Wend.  fVW,  1*«1 

It  is  discretionary  with  Justice  to  permit  defend- 
ant to  come  in  and  plead,  on  day  to  which  cause  has 
IMI-II  adjourned  on  plaintiff's  request,  and  his  dis- 
cretion is  not  subject  to  review. 

Jenkln*  r.  Itrown.  21  Wend.  454,  1 153 

Justice  must  render  judgment  and  enter  sumo  in 
his  docket  within  four  days  after  came  Is  submitted 
to  him  for  final  dec-Won :  Judgment  rendered  after 
four  days  i-  erroneous  ana  will  I  «•  reversed, 

WtA*m  r.  Dart*.  19  Wend.  :»7I.  64O 

Error  or  mistake  of  justice  in  entering  amount  of 
Judgment  In  his  docket  cannot  !*•  corrected  by  him, 
but  only  ixnirt  of  record  on  motion. 

r.  Delaware  C.  P.,  18  Wend.  558,       467 
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In  action  on  appeal  bond  under  Justice's  Act  of 
1824,  the  obligor  (the  appellant)  cannot  object  that 
bond  is  more  favorable  to  him  than  the  statute  re- 
quired. 

Van  Deusen  v.  Hawward,  17  Wend.  67,  63 

A  bond  is  not  void  merely  because  it  does  not  in 
all  respects  conform  to  the  statute  under  which  it 
is  taken ;  it  is  absolutely  void  only  when  the  statute 
declares  it  void.  Idem.  63 

Affidavit  to  found  appeal  from  justice's  judgment 
on  ground  of  newly  discovered  evidence,  must  set 
forth  not  only  "the  testimony  and  proceedings  be- 
fore the  justice,"  but  the  substance  of  the  newly  dis- 
covered evidence. 

People  v.  Saratoga  C.  P.,  18  Wend.  596,        481 


LANDLORD  AND  TENANT. 

Where  lease  in  City  of  N.  Y.  was  for  over  six  and 
less  than  nine  months  with  annual  rent  payable 
quarterly,  held,  rent  was  due  on  usual  quarter  days 
for  payment  of  rent  in  the  City.and  was  not  deferred 
until  three  months  from  the  date  of  the  lease. 

Leo  Wolf  v.  Men-itt,  21  Wend.  336,  1111 

Where  lessee  covenanted  to  pay  a  certain  annual 
rent  so  long  as  he  should  be  permitted  to  occupy  the 
premises ;  held,  he  was  only  entitled  to  a  pro  rata 
abatement  of  rent  where  he  continued  to  occupy 
part  of  premises  after  destruction  of  the  residue  by 
flre. 

IVillard  v.  Tillman,  19  Wend.  358,  635 

Parol  lease  for  more  than  a  year  is  void,but  where 
tenant  enters  and  pays  rent  at  less  intervals  than  a 
year,  the  tenancy  will  be  held  to  run  accordingly. 
Where  paid  by  the  month,  notice  to  quit  must  be 
notice  of  one  month. 

Prindle  v.  Anderson,  19  Wend.  391,  641 

Unqualified  receiving  of  rent,  after  notice  to  quit, 
is  waiver  of  notice.and  proceedings  under  Landlord 
and  Tenant  Act  are  erroneous.  Idem.  641 

Notice  to  quit  is  not  necessary  where  terms  upon 
which  lease  is  to  terminate  are  fixed  by  agreement 
of  the  parties. 

Allen  v.  Jaquish,  31  Wend.  028,  1214 

In  summary  proceedings  by  landlord  against  ten- 
ant,the  affidavit  should  show  a  right  of  re-entry  for 
non-payment  of  rent.  The  affidavit  stands  as  the 
declaration  and  cannot  be  regarded  as  evidence.  Af- 
fidavit may  be  made  by  an  agent  of  landlord. 

Simpson  v.  Rhinelanders,  20  Wend.  103,         798 

Where  tenancy  at  will  exists,  and  landlord  exe- 
cutes quitclaim  to  purchaser  under  execution  sale, 
such  purchaser  may  bring  summary  proceedings  to 
recover  possession. 

Birdsall  v.  Phillip,  17  Wend.  464,  2O1 

Landlord  who  fails  to  notify  sheriff  of  his  claim 
for  one  year's  rent,  until  after  a  second  year's  rent 
is  due,  is  entitled  to  only  one  year's  rent,  although 
second  executions  are  levied. 

Fan  Retisselaer  v.  Quackenboss,  17  Wend. 
34.  51 

Landlord's  claim  for  rent  must  be  verified  by  affi- 
davit shown  to  officer,  to  maintain  action  for  refus- 
ing to  pay  over  moneys  levied  under  execution  :  its 
non-production  cannot  be  waived  by  officer  unless 
tenant  consent  to  sale  to  satisfy  landlord's  claim. 
Farringtan  v.  Batey,  21  Wend.  65.  1016 

Evidence  of  occupation  without  any  agreement  to 
pay  liquidated  sum  as  rent,  is  admissible  and  is  good 
defense  to  suit  against  officer.  Idem.  1O16 

After  distraint  for  rent  in  arrear,  although  insuffi- 
cient to  satisfy  rent,  landlord  is  not  at  liberty  to  in- 
stitute proceedings  for  removal  of  teimnt  from  de- 
mised premises,  under  statute  authorizing  summa- 
ry proceedings  to  recover  possession  of  land. 

Wilder  v.  Ewbank.  21  Wend.  587,  1199 

Where  affidavit  accompanying  warrant  of  distress 
states  sum  claimed  "  for  one  quarter's  rent  due  to 
first  day  of  February  last,"  it  will  be  intended  for 
the  quarter  immediately  preceding  that  day. 

Jenkins  v.  Pell,  17  Wend.  417.  185 

Aff'd  S.  C.,  in  error,  20  Wend.  450.  91 3 

Written  authority  from  landlord  to  his  agent  to 
make  distress  is  not  necessary,  but  warrant  to  officer 
must  be  in  writing,  and  if  signed  by  agent  in  his  own 
name  as  agent  for  his  principal,  it  is  a  good  execu- 
tion. 

Bigelow  v.  Judsnn,  19  Wend.  229,  59O 

In  absence  of  collusion  between  landlord  and  ten- 
ant, delay  in  proceeding  to  sell  property  distrained 
does  not  destroy  lien  for  rent.  Idem.  59O 

Purchaser  on  execution  of  tenant's  goods,  must 
remove  them  within  reasonable  time.or  they  will  be 
subject  to  distress  for  rent. 

Gilbert  v.  Moody,  17  Wend.  354.  163 
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Three  days  was  held  an  unreasonable  delay,  and 
non-delivery  by  sheriff  of  bill  of  parcels  was  not  a 
sufficient  excuse.  Idem.  163 

For  rent  due.landlord  may  distrain  goods  removed 
from  premises  within  30  days  after  their  removal. 
He  may  distrain  within  6  months  after  determina- 
tion of  lease  where  goods  remain  on  the  premises 
Berkup  v.  Valentine,  19  Wend.  554,  7O5 

The  removal  from  one  specific  apartment  of  house 
to  another  is  sufficient  removal,  within  meaning  of 
thirty  day  clause.  Idem.  705 

LARCENY. 

Concealment  of  personal  property  by  one  in  whose 
hands  it  was  left  inadvertently  is  larceny. 

People  v.  ATOarren,  17  Wend.  460,  199 

LEGACY. 

Bequest  of  legacies  having  no  necessary  connec- 
tion with  illegal  trusts  declared  in  a  will,  is  valid. 
Hone's  Exrs.  v.  Van  Sehaick,  20  Wend. 

564,  958 

A  gift  of  an  absolute  legacy,  postponing  the  time 

of  payment,  does  not  render  the  legacy  contingent; 

e.  g.  a  clause  requiring  the  approbation  of  parents 

and  time  of  payment  to  be  fixed  by  them. 

Idem.  953 

LEGISLATURE. 

A  county  may  be  divided  by  the  Legislature  into 
two  or  more  counties  by  a  mere  majority  vote. 

People  v.  Morrell,  21  Wend.  563,  1191 

LIEN. 

Bee  MECHANICS'  LIEN,  VENDOR  AND  PURCHASER. 

LIMITATION  OF  ACTIONS. 

A  fraudulent  concealment  by  defendant  until 
after  statute  has  attached  is  no  answer  to  plea  of 
Statute  of  Limitations. 

Allen  v.  Miller,  17  Wend.  202,  HO 

Statute  of  Limitations  does  not  apply  to  Justice's 
judgment  rendered  previous  to  the  Rev.  State,  of 
1830  taking  effect. 

Fairbanks  v.  Wood,  17  Wend.  329,  154 

Action  on  new  promise  made  in  1822  to  "  settle, 
whenever  it  was  convenient  to  make  a  final  settle- 
ment," held  barred  by  statute  in  1835. 

Howe's  Exrs.  v.  Woodruff,  21  Wend.  640.  1818 
In  cases  9f  mutual  accounts,  an  item  on  either  side 
accrued  within  6  years.will  draw  all  of  the  other  ac- 
counts after  it,  and  take  the  case  out  of  the  Statute. 
Sickles  v.  Mather,  20  Wend.  72,  781 

Action  for  forfeiture  under  penal  statute  limited 
to  one  year  when  brought  for  benefit  of  any  person 
prosecuting,  is  not  limited  to  such  time  when 
brought  for  benefit  of  particular  person  or  corpora- 
tion. 

Langdon  v.  Fire  Dep't  of  N.  Y.,  17  Wend. 

234,  121 

Publication  of  unclaimed  deposits  remaining  in 
bank  in  pursuance  of  statute  is  sufficient  acknowl- 
edgment of  indebtedness  to  take  case  out  of  the  Stat- 
ute of  Limitations. 

Adams  v.  Orange  Co.  Bk.  17  Wend.  514,        »18 
Previous  to  action  for  recovery  of  a  deposit,  de- 
mand must  be  made.    Idem.  218 
Stat.  of  Lim.  cannot  be  interposed  in  bar  of  exec- 
utor's right  to  retain,  out  of  testator's  estate,  the 
amount  of  a  personal  claim. 

Rogers  v.  Hoosack's  Exrs.,  18  Wend.  319,      385 
Capias  returned  non  e#t  tnventus  continued  down 
by  regular  continuances,  saves  attaching  of  Statute 
of  Limitations. 

Ontario  Bk.  v,  Ratiihun,  19  Wend.  291,         612 
Remedy  of  defendant  for  irregularities  in  contin- 
uance roll  is  by  motion ;  objection  cannot  be  made 
at  the  circuit.    Idem.  612 

Consent  of  legatee,  that  a  note  barred  by  Statute 
of  Limitations  might  be  charged  against  her  share, 
is  not  an  acknowledgment  which  binds  her  as  exec- 
utrix for  balance  of  note. 

Deyo  v.  Jones,  19  Wend.  491,  681 

LUMBER. 

No  penalty  is  incurred  for  the  measuring  or  in- 
specting of  lumber  by  one  not  an  inspector,  unless 
it  is  intended  for  exportation. 

Shoemaker  v.  Lansing,  17  Wend.  327,  153 

WEND.  17,  18,  19,  20,  21 
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MAINTENANCE. 

SEE  CHAMPERTY  AND  MAINTENANCE. 

MALICIOUS  PROSECUTION. 

Case  for  mal.  pros,  lies  where  malice  and  false- 
hood is  alleged  as  the  gravamen,  though  the  court 
be  destitute  of  jurisdiction. 

Morris  v.  Scott,  21  Wend.  381,  1O91 

Tn  action  of  mal.  pros,  malice  is  usually  inferred 
from  want  of  probable  cause.and  it  is  not  necessary 
to  show  that  act  complained  of  was  dictated  by  an- 
gry feelimr  or  a  vindictive  motive. 

Burhans  v.  Sanford,  19  Wend.  417,  <;"•<• 

In  action  for  mal.  pros,  plaintiff  need  prove  de- 
termination of  former  suit  in  his  favor  to  establish 
probable  cause  only  where  he  had  an  opportunity 
to  make  defense  therein. 

tti<mp  P.  Beits,  19  Wend.  421,  657 

In  action  for  mal.  pros,  proof  that  suit  complained 
of  as  maliciously  prosecuted  was  voluntarily  aban* 
doned,  throws  on  defendant  onus  of  showing  prob- 
able cause. 

Burhan*  v.  Sanford,  19  Wend.  417,  656 

Suffering  judgment  of  now  prog,  has  not  the  Mine 
effect.  Idem.  666 

In  action  for  mal.  pros,  for  procuring  indictment 
of  plaintiff  for  obtaining  goods  by  false  pretenses, 
evidence  of  plaintiff's  conduct  which,  to  men  un- 
skilled in  law,  would  excite  a  well  grounded  sus- 
picion that  the  crime  had  been  committed,  will  war- 
rant verdict  for  defendant,  and  when  given  for 
plaintiff  will  be  set  aside. 

Baldwin  v.  Weed,  17  Wend.  224,  118 

A  moral  guilt,  as  the  suppression  of  facts  in  the 
case  is  ground  of  probable  cause  to  one  not  skilled 
iu  the  law.  Idem.  118 

MANDAMUS. 

A  mandamus  will  not  be  granted  to  a  court  acting 

under  a  special  commission  which  has  expired  by  its 

own  limitation  previous  to  the  motion  for  the  suit. 

People  v.  Monroe  O.  &  T.  20  Wend.  108,       794 

Discretion  of  inferior  tribunal,  as  to  amount  of 

folios  to  be  taxed,  will  not  be  controlled  by  manda- 

miu. 

People  v.  N.  Y.  C.  P.,  19  Wend.  113,  549 

M'lttiliiinu*  will  not  lie  to  a  subordinate  court  for 
the  correction  of  judicial  errors. 

People  v.  Dutches  C.  P.,  30  Wend.  658.         984 
Ciintra  as  to  ministerial  officers  and  corporations; 
they  may  !»•  required  by  mandamus  to  act  in  a  par- 
ticular manner,  ami  even  to  reverse  what  they  have 
ulreinly  done.    Idem.  984 

Where  the  discharge  of  a  duty  created  by  the  Leg- 
islature, as  the  laying  out  of  a  road,  is  confided  to  a 
special  commission,  and  the  duty  is  in  its  nature  ju- 
dicial, this  court  will  not  collaterally  review  the  de- 
cision of  such  commissioners,  but  will  award  per- 
emptory mandamus  compelling  their  decision  to  be 
executed. 

People  v.  CotUw*.  19  Wend.  56,  529 

M'lnilttinn*  does  not  He  to  C.  P.  directing  a  r<n-<itin- 
nf  a  rule  of  that  court,  setting  aside  report  of  refer- 
ees, although  C.  P.  in  derision  made  by  them,  clear- 
ly erred.  Writ  of  error  is  the  proper  remedy. 

People  v.  Onelda  C.  P.,  21  Wend.  20.  1OOO 

Application  for  MOMlaJMN  will  not  be  heard  in 
<-H*tt  of  private  or  corporate  rights  unless  relator's 
title  appear :  nmlra  in  matters  of  public  right. 

People  P  Collln*,  1»  Wend.  5rt.  529 

Where  feigned  Issue  Is  awarded  by  O.  P.  to  try  va- 
llillty  of  senior  judirmcnt.  Supreme  Court  will  not 
Interfere  t>y  inmnldinttji  directing  it  t<>l>e  vacated. 

Peopte  r.  UMer  C.  P.,  1H  Wend.  OB8,  498 

•  Mandamus  awarded  to  quash  certiorari  for  im- 
proper conduct  of  Jn<t lee  in  preparing  for  defend- 
ant, iimilavit  preliminary  to  suing  out  of  writ,  and 
the  other  neot*s*ry  papers. 

People  v.  Suffolk  C.  P.,  IS  Wend.  MO.  465 

On  demurrer  to  declaration  with  caption  dated  as 
of  a  day  anterior  to  accruing  of  cause  of  action,  C. 
P.  gav«-  Jii'l;f  mriit  In  favor  of  plaintiff  with  leave  to 
amend,  but  refused  defendant  leave  to  plead  to 
amended  declaration  and  Supreme  Court  granted 
inaiiiliiinuti.  Sw 

Pettple  v.  N.  T.  C.  P.,  18  Wend.  634,  459 

It  WHS  held  In  Court  of  Errors  that  Supremo  Court 
had  no  jurisdiction  by  MOndMMM  to  review  decis- 
ion of  C.  P.  adjudging  that  title  to  land  had  come  in 
question  on  the  trial. 

Juil(jr*  nf  Oneida  C.  P.  v.  PMpU,  18  Wend. 
79.  :»>:« 

WBSO.  17,  18,  19,  90.  21 


Nature  of  writ,  and  power  of  Supreme  Court  In 
reference  to  it  considered  and  discussed.  Idem.  3O3 
Mandamus  will  not  be  granted  to  vacate  order  for 
rehearing,  granted  by  subordinate  tribunal  which 
set  aside  report  of  referees  because  dissatisfied  with 
the  findings  upon  the  facts,  and  because,  in  opinion 
of  court,  the  justice  of  the  case  required  a  further 
hearing. 

People  v.  Super.  Ct.  of  N.  Y.,  19  Wend. 

68,  533 

Jfanda/ntumay  be  issued  to  require  a  subordinate 
tribunal  to  settle  a  case  after  denial  of  motion  to  set 
aside  report  of  referees,  so  as  to  enable  the  party  to 
bring  error :  but  not  to  direct  what  facts  shall  be  in- 
serted in  the  case. 

People  v.  Super.  Ct.  of  N.  Y.,  20  Wend. 

663,  986 

Mandamus  to  commissioners  of  highways  to  open 
and  work  a  road  will  be  granted  without  regard  to 
the  near  approach  of  the  expiration  of  their  offices : 
when  their  term  of  office  expires,  their  successors 
must  obey  the  command  of  the  writ. 

People  v.  Collins,  19  Wend.  56,  529 

MARINE  COURT. 

Marine  Court  of  N.  Y.  has  jurisdiction  of  action 
on  bond  given  in  that  court  for  appearance  on  ad- 
journed day,  although  it  exceed  $100,  the  ordinary 
limitation  of  jurisdiction  of  the  court. 

Seeley  v.  Evans,  19  Wend.  459,  671 

MARINE  INSURANCE. 

Abandonment  rightfully  made  of  a  vessel  lost  at 
sea  by  capture,  transfers  as  well  the  spes  recuper- 
andi  as  the  interest  of  assured  in  the  vessel  lost,  al- 
though the  loss  has  not  been  actually  paid  by  the 
insurers. 

Rogers  v.  Hosack's  Exrs.  18  Wend,  319,       385 

The  burden  of  proof  as  to  the  identity  of  the  ves- 
sel on  which  goods  insured  were  laden  where  there 
are  two  vessels  of  the  same  name,  is  on  the  insured 
if  be  claims  vessel  was  not  correctly  described  in 
the  policy. 

Sea  Ins.  Co.  v.  Fincler,  21  Wend.  600,          1 2O4 

Where  vessel  is  insured  on  time  with  warranty  of 
seaworthiness,  a  defect  arising  after  commence- 
ment of  risk  and  permitted  to  continue  through  bad 
faith,  or  want  of  ordinary  diligence,  discharges  un- 
derwriter only  as  to  consequences  of  such  want  of 
faith,  prudence  or  diligence. 

Am.  Ins.  Co.  p.  Ogden,'M  Wend.  287,  857 

In  cases  of  abandonment  for  technical  or  con- 
structive total  loss,  underwriter  is  discharged  when 
it  is  the  result  of  culpable  negligence  or  want  of  or- 
dinary prudence.  Idem.  857 

Insurer  is  also  discharged  when  such  abandon- 
ment is  for  lack  of  funds  to  make  repairs,  where 
owner  is  chargeable  with  want  of  ordinary  pru- 
dence in  furnishing  funds  or  credit.  Idem.  857 

MARSHALING  ASSETS. 

First  creditor  will  be  required  primarily  to  resort 
to  fund  over  which  he  has  exclusive  control. 

ReynoUls  \\  Tooker,  18  Wend.  591.  479 

This  rule  will  not  be  enforced  against  assignees  of 
first  creditor,  who  became  hona  fide  purchasers  of 
that  fund  previous  to  lien  of  second  creditor. 

Idem.  479 

MASTER   AND  SERVANT. 

Action  lies  against  master  and  servant  Jointly  for 
injury  occasioned  by  negligence  or  want  of  skill  of 
servant ;  contra,  where  injury  Is  willful,  and  servant 
is  not  em  ployed  in  conveyance  of  passengers,  and 
master  is  not  present  at  the  time. 

WrluM  p.  Wticnt,  19  Wend.  343,  63O 

MECHANICS'  LIEN. 

The  right  to  lien  under  mechanics'  lien  law  of 
New  York  City  does  not  extend  to  a  creditor  of  a 
sub-contractor. 

Wood  P.  Donalilxon,  17  Wend.  660,  »31 

MEDICAL  SOCIETY. 

Geneva  follegt>  in  not  entitled  to  send  a  delegate 
to  the  mot-ting*  of  tho  State  Medical  Society. 

Ptnplt  r.  Mal.  Soc.  nf  A'.  1*.,  1*  Wend.  638,  461 

MISTAKE. 

Attorney  rompollod  to  refund  costs  voluntarily 
paid  but  which  were  not  recoverable  by  law  ;  this 
after  a  lii|>w  of  four  yean. 

Moulton  p.  ttennrtt,  18  Wend.  5WJ,  477 

1259 


XX11 


GENERAL  INDEX. 


MORTGAGE. 

Estate  in  remainder  in  fee  after  a  life  estate,  may 
be  mortgaged,  although  by  will  creatinK  the  estate, 
power  is  given  to  third  persons  to  sell  the  land  for 
purpose  of  division  among  the  devisees. 

In  re  John  and  Cherry  St».,  19  Wend.  659.    741 

Mortgage  payable  at  or  before  a  day  certain  may 
be  paid  immediately.  Idem.  741 

Mortgagee  is  entitled  to  damages  when  land  is 
taken  for  a  street.  Idem.  7*1 

Tender  to  mortgagee  removes  lien  of  mortgage  if 
made  before  foreclosure.  If  made  after  day  of  fore- 
closure it  must  include  accrued  costs. 

Edwards  v.  Farmers  F.  &  L.  Ins,  Co.,  21 
Wend.  467,  H«7 

Mortgagee  in  possession  after  valid  tender  may  be 
ousted  by  mortgagor.  Idem, 

After  forfeiture,  mortgagee  in  possession  may  hold 
until  payment,  and  so  may  his  assignees  ;  contra  as 
to  purchaser  under  void  decree  obtained  on  suit  by 
the  mortgagee. 

Watson  v.  Spence,  20  Wend.  260.  84  7 

Purchaser  in  possession  under  void  decree  cannot 
protect  himself  against  owner  of  equity  of  redemp- 
tion by  setting  up  the  outstanding  title  in  mortgag- 
ee at  whose  suit  decree  was  obtained.  Idem.  847 

Decree  of  foreclosure  of  equity  of  redemption 
and  sale  thereunder  does  not  affect  rights  of  pur- 
chasers from  mortgagor  not  parties  to  the  bill. 

Idem.  847 

MOTIONS  AND  ORDERS. 

On  motion  to  confirm  report  of  commissioners,  of 
estimate  and  assessment,the  policy  or  expediency  of 
the  contemplated  improvement  will  not  be  consid- 
ered. 

In  re  John  and  Cherry  Sts.,  19  Wend.  659,    741 
In  re  William  and  Anthony  Sts.  19  Wend.  678,  748 
Motion,  to  strike  cause  from  calendar  because  fo- 
lios in  case  for  new  trial  were  not  numbered,  grant- 
ed with  costs. 

Anon.  17  Wend.,  446.  194 

Abuse  in  number  of  pleas  interposed  corrected  on 
motion. 

Woodruff  v.  Brice,  18  Wend.  512.  458 

Motion  in  arrest  may  be  made  at  same  time  that 
application  is  made  for  a  new  trial. 

Norman  v  Wells,  17  Wend.  136,  88 

Defendant  in  replevin  cannot  move  for  judgment 

as  in  case  of  nonsuit  where   plaintiff  neglects  to 

bring  cause  to  trial  after  notice ;  but  may  move  for 

costs  for  not  proceeding  to  trial. 

Poltz  v.  Curtis,  18  Wend.  519,  n.  454 

Where  there  is  a  general  verdict  on  inconsistent 
counts,  venire  de  novo  will  not  be  granted  upon  mo- 
tion in  arrest  nor  will  amendment  be  allowed. 

Lusk  v.  Hastings,  19  Wend.  627.  73O 

Where  subject-matter  of  motion  arises  at  so  late  a 

period  that  notice  cannot  be  given  for  first  day  of 

special  term,  it  may  be  given  for  a  subsequent  day 

at  the  peril  of  the  party. 

Anon.  18  Wend.  515,  453 

Order  for  time  to  plead,  made  by  recorder  of  N.Y. 
in  absence  of  circuit  judge,  may  be  revoked  by  cir- 
cuit judge  on  his  return. 

Brown  v.  St.  Juhn,  19  Wend.,  617,  72  7 

Where  from  course  of  trial  a  fact  essential  to  main- 
tenance of  action  is  manifestly  assumed  as  proved, 
its  want  of  appearance  on  record  cannot  be  object- 
ed to  on  motion  for  new  trial- 
Patterson  v.  Westervelt,  17  Wend.  543,          228 
The  objection,  that  action  of  ejectment  by  people 
was  instituted  without  assent  of  Attorney-General, 
can  only  be  taken  on  motion  to  set  aside  proceed- 
ings for  that  cause  before  plea  put  in. 

People  v.  Denison,  17  Wend.  312,  148 

Motion  to  set  aside  execution  where  receipt  of  pay- 
ment of  judgment  in  full  was  produced,  but  claim- 
ed by  opposite  party  to  have  been  obtained  by 
fraud,  see 

Brown  v.  Burdick,  18  Wend.  511,  451 

Where  plaintiff  moves  for  judgment  on  frivolous 
demurrer,  he  may  accompany  the  notice  of  such 
motion,  with  provisional  notice  of  assessment  or  in- 
quiry. 

Smith  v  Rogers,  18  Wend.  671,  506 

MUNICIPAL  CORPORATIONS. 

Jurisdiction  of  corporation  of  Brooklyn  extends 
to  actual  line  of  low  water,  whether  formed  by 
natural  bank  or  by  artificial  erections. 

In  re  Furman  St.,  17  Wend.  649.  265 

Ordinance   of  municipal    corporation   required 
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vendors  of  fresh  meat  to  obtain  license,  and  ex- 
cepted  farmers  selling  produce  from  their  own 
farms ;  held,  that  one  following  business  of  butcher 
whose  meats  came  from  cattle  fattened  on  his  own 
farm,  was  not  within  the  exception. 

Tr.  of  Rochester  v.  Pettinger,  17  Wend. 

265,  132 

Power  of  a  corporation  to  level  and  pave  streets 
is  a  continuing  one,  and  the  level  of  a  street  once 
adopted  may  be  changed. 

In  re  Furman  St..  17  Wend.  649,  265 

Final  confirmation  of  report  of  commissioners  of 
estimate  and  assessment  in  laying  out  and  widen- 
ing streets,is  necessary  to  the-acquirement  of  vested 
righc  to  damages. 

In  re  Anthony  St.,  20  Wend.  618,  971 

Proceedings  may  be  discontinued  by  corporation 

at  any  time  before  the  final  confirmation,  and  on 

motion  for  leave  to  discontinue,  affidavits  showing 

the  impolicy  and  injustice  of  granting  the  motion, 

are  inadmissible.    Idem.  971 

Parties  interested, with  knowledge  of  proceedings, 

and  omitting  to  lay  proofs  before  commissioners,  are 

concluded  unless  satisfactory  excuse  be  offered. 

In  re  John  and  Cherry  Sts.,  19  Wend.  659,    741 
The  expense  of   contemplated  improvement  is 
added  to  amount  of  damages  to  be  paid  owner  with 
exception  of  one  third  value  of  buildings  to  be  re- 
moved, which  is  charged  to  the  corporation. 
In  re  William   and  Anthony  Sts.,  19 

Wend.  678,  748 

In  respect  to  principle  of  report  of  commissioners 
parties  will  be  heard  ;  contra,  as  to  amount  of  dam- 
ages allowed,  unless  decidedly  against  weight  of  evi- 
dence. 

In  re  Furman  St.,  17  Wend.  649,  •  265 

Affidavits  of  owners  of  property  taken  or  assessed 
for  benefit,  giving  their  estimate  of  value  or  bene- 
fit, are  not  admissible. 

In  re  John  and  Cherni  Sts.,  19  Wend.  659,     741 
Appraisement  should  be  verified  by  oath,  and 
commissioners  may  administer  oaths.    Idem.     741 
Where  lot  is  truly  described  and  reported  as  bene- 
fited, it  is  no  objection   to    report   that    persons 
named  as  owners  are  not  the  real  owners. 

Idem.  741 

In  re   William  and  Anthony  Sts.,  19 

Wend.  678.  748 

Commissioners  are  not  bound  to  pass  upon  con- 
flicting claims  of  title,  but  may  report  the  land  as 
belonging  to  unknown  owners. 

In  re  William  and  Anthony   Sts.,  19 

Wend.  678,  748 

In  street  cases,  money  awarded  to  estates  of  per- 
sons deceased  may  be  paid  without  publication  of 
notice  of  application  as  in  case  of  award  to  owners 
unknown  ;  in  the  latter  case  security  is  required 
for  refunding  money  on  contingency. 

In  re  Art  Street,  20  Wend.  685,  994 

Commissioners  must  take  into  consideration  in 

assessing  expenses,  the  circumstances  rendering  the 

proposed  improvement  more  or  less  beneficial  to 

owner  on  one  side  of  street  than  the  other. 

In  re  Degraw  St.,  18  Wend.  568,  471 

Where  amount  of  benefit  to  owners  of  property 

in  vicinity  of  the  contemplated  improvement,  is  not 

equal  to  amount  of  damages  assessed  to  be  paid  to 

owners,  report  will  be  remitted. 

In  re   William    and   Anthony  Sts.,  19 

Wend.  678,  748 

Where  new  parties  are  brought  in  they  must  have 
notice  so  as  to  enable  them  to  state  their  objections. 
Idem.  748 

On  motion  to  confirm  report  of  commissioners 
of  estimate  and  assessment,  the  policy  or  expedi- 
ency of  the  contemplated  improvement  will  not  be 
considered.  Idem.  748 

In  re  John  and  Cherry  Sts.,  19  Wend. 

659,  741 

Report  will  be  confirmed  unless  there  be  a  plain 
preponderance  of  evidence  against  judgment  of 
commissioners.  Idem.  741 

In  re  Pearl  St.,  19  Wend.  651,  738 

Affidavits  of  disinterested  persons  as  to  benefits 
and  damages  will  be  received.  Idem.  741 

Opinions  of  disinterested  witnesses  may  be  disre- 
garded by  commissioners.  Idem.  741,  748 

Report  of  commissioners  of  estimate  and  assess- 
ment relative  to  widening  streets,  etc.,  will  gener- 
ally be  confirmed.  Exceptions.  Idem.  738. 

A  report  will  not  be  sent  back  for  reconsideration 
as  against  weight  of  evidence  unless  facts  are  of  a 
decisive  character  and  border  strongly  on  the  con- 
clusive. Idem.  738 

WEND.  17,  18,  19,  20,  21. 
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In  reviewing  report,  court  adopts  rule  which 
governs  in  reviewing  verdict  of  jury  or  report  of 
referees  upon  questions  of  fact.  Idem.  738 

In  report,  statement  of  benefit  over  and  above 
-damages  is  sufficient.  Idem.  738,  748 

Opinions  of  witnesses  as  to  value  of  property 
taken  for  public  improvement  are  admissible  in 
evidence:  but  such  testimony  is  of  the  lightest 
kind,  and  is  received  and  acted  upon  with  great 
caution.  Idem.  738 

On  motion  for  confirmation  of  report  of  commis- 
sioners of  estimate  and  assessment  of  City  of  Brook- 
lyn, court  will  not  review  decision  of  corporation 
in  fixing  the  district  of  assessment. 

In  re  Livingston  St..  18  Wend.  556,  467 

Authority  of  corporation  of  Brooklyn  to  lay  out 
and  open  streets,  extends  to  those  designated  on 
village  map  made  under  Act  of  1816,  and  to  others 
which  corporation  may  deem  expedient. 

In  re  Furman  St.,  17  Wend.  649,  265 

Since  Act  of  1833,  consent  of  owners  of  land  is 
unnecessary.  Idem.  265 

Damages  not  allowed  to  owners  for  destruction 
of  buildings  erected  on  site  of  streets  designated  on 
map  of  village.  Idem.  265 


NAVIGATION. 

In  collision  of  boats  on  canal,  if  both  parties  are 
equally  in  the  wrong,  neither  of  owners  can  main- 
tain action  against  the  other. 

Kutlihun  r.  Payne,  19  Wend.  399,  650 

Owner  of  boat  most  in  fault  is  answerable  only 
for  gross  negligence  or  wanton  injury. 

Idem.  650 

NEGLIGENCE. 

It  is  negligence  for  parents  to  permit  child  of 
tender  years  to  be  in  public  highway  without  an 
attendant;  and  where  be  is  run  over  and  injured 
by  a  traveler,  not  culpably  negligent,  action  does 
not  lie  for  the  injury  if  not  voluntary. 

Hartfteld  v.  Roper.  21  Wend.  615,  1«O9 

NEW  TRIAL. 

Where  question  of  fraudulent  intent  in  sale  of 
chattel,  unaccompanied  by  possession,  is  submitted 
to  jury  and  they  And  against  law,  new  trial  will  be 
granted. 

Steven*  c.  Finher,  19  Wend.  181,  573 

Court  in  which  suit  is  pending  may  grant  new 
trial,  although  plaintiff  voluntarily  submits  to  non- 
suit. 

Fan  Warmer  v.  Mayor,  etc.,  of  Albany, 

18  Wend.  109.  334 

New  trial  granted  on  affidavit  of  merits,  defend- 
ant on  mistaken  view  of  law  believing  that  suit  had 
abated. 

Broa*  v.  Mersereau,  18  Wend.  65.3,  5OO 

New  trial  on  account  of  erroneous  admission  of 
tostimony  refused,  where  defense  was  clearly  estab- 
lished without  such  testimony  and  no  exception 
was  taken  at  the  time. 

Oardenlfr  v.  Tuhbt.  21  Wend.  169.  1O52 

Sheriff  after  levy.on  defendant's  producing  insolv- 
ent's discharge  applied  to  plaintiff  for  instructions, 
tin-  discharge  was  not  valid,  but  defendant  was  in- 
solvent, and  it  appeared  property  levied  on  be- 
longed to  a  third  person ;  held,  verdict  for  sheriff 
In  action  against  him  for  suspending  proceeding 
not  set  aside. 

Orange  Co.  Bk.  v.  Duboig,  21  Wend.  851,     1117 
Judgment  reversed  on  <•<  iti»nn-i  because  plaintiff 
conversed  with  a  juror  during  his  opponent  s  coun- 
sel's address  to  jury. 

Turner  v.  Beardriey,  19  Wend.  848,  638 

New  trial  will  be  grunted  where  irrelevant  testi- 
mony, which  may  have  Influenced  verdict  of  Jury, 
has  been  received  on  trial. 

( 'l.trk  n.  Force,  19  W«-nd.  232,  591 

A  new  trial  not  granted  /or  variance  between 
declaration  and  proof,  as  to  amount  paid  for  car- 
riage of  passenger  and  Ills  Imirguge. 

Cote  r.  f ;...« /i/-i;i.  19  \Ven.l.  2.M.  598 

Where  verdict  Is  set  aaide  a*  unsupported  by  evi- 
dence, a  new  trial  Is  grunted  on  payment  of  costs. 

/(/..  nf  Uttca  v.  /r..,,  IT  Wend.  Ml.  214 

New  trial  granted  on  payment  of  conta  rather 

than  that  a  nonsuit  for  variance  be  HtMMe  where 

judgment  could  have  bwen  rendered,  and  plaintiff 

allowed  to  amend. 

Ilitlwe*  v.  Seely,  17  Wend.  75,  66 

WKXD.  17,  18,  19,  20,  21. 


General  exception  to  charge  will  only  bring 
up  for  examination  its  general  bearing,  and  if  not 
plainly  injurious,  new  trial  not  granted,  although 
charge  is  erroneous  in  some  particulars. 

Camden,  etc.,  Co.  v.  Belknap,  21  Wend. 

354,  1118 

Where  proof  is  offered  tending  to  rebut  the  con- 
clusion thitt  possession  was  adverse,  arising  from 
its  being  uninterrupted ;  judge's  charge  that  de- 
fendant is  entitled  to  verdict  if  jury  should  find 
that  he  had  been  permitted  to  enjoy  easement  for 
twenty  years,  is  exceptionable. 

Hart  v.  Vote,  19  Wend.  365,  638 

Objection  to  certificate  of  acknowledgment  of 
deed  must  be  specific,  to  be  available  on  motion  for 
new  trial. 

Norman  v.  WeUs,  17  Wend.  136,  88 

The  non-existence  of  a  fact  assumed  to  exist  by 
court  and  counsel  at  trial  cannot  be  urged  in  op- 
position to  motion  for  new  trial. 

Beekman  v.  Bond,  19  Wend.  444,  665 

In  action  against  master  for  negligence  of  serv- 
ant, insufficiency  of  evidence  to  establish  that  rela- 
tion cannot  be  urged  on  motion  for  new  trial,  if  not 
brought  up  on  trial.  . 

Ford  v.  Monroe,  20  Wend.  210,  829 

Court  charged  Jury  that  if  equal  weight  of  testi- 
mony as  to  credibility  of  witness  is  produced  on 
both  sides,  witness  stands  unimpeached,  but  that  it 
was  in  province  of  jury  to  say  whether  witness  was 
or  was  not  impeached :  held,  on  error,  that  ques- 
tion of  credibility  was  substantially  submitted  to 
jury. 

Bakeman  v.  Rose,  18  Wend.  146,  326 

Suggestions  of  judge,  not  pertinent,  not  ground 
for  new  trial,  unless  judge's  attention  was  called  to 
them  at  the  time  and  he  refused  to  explain. 

Gardner  r.  Picket,  19  Wend.  186,  575 

A  refusal  of  judge  to  instruct  Jury  as  to  effect  of 

evidence,  at  time  of  its  introduction,  is  not  irround 

of  new  trial  if  exception  be  not  taken  to  the  charge 

on  submitting  cause  to  jury. 

Raymond  v.  Rowland,  17  Wend.  389,  1 75 

NEW  YORK  CITY. 

See  MUNICIPAL  CORPORATIONS. 
Where  street  is  closed  in  New  York  City,  title  to 
land  is  prima  facie  in  adjoining  owners. 

In  re  John  and  Cherry  Sts.,  19  Wend. 

659,  741 

Under  Act  relating  particularly  to  New  York 
City;  where  building  is  destroyed  to  prevent  spread 
of  fire,  none  but  owners  or  persons  having  an  es- 
tate or  Interest  in  the  building  destroyed  are  en- 
titled to  damages. 

Mayor  of  N.  F.  v.  Stone,  20  Wend.  139,         8O5 
Tenant  is  entitled  to  damages  for  his  Interest  in 
the  building,  and  also  for  merchandise  or  personal 
property  destroyed  with  the  building. 

Mayor,  etc.,  of  N.  Y.  v.  Lord,  18  Wend. 

126,  319 

Aff'g.  S.  C.  below.  17  Wend.  285.  139 

It  seems  that  damages  are  not  recoverable.  If 

building  would  inevitably  have  been  destroyed  by 

fire,  if  it  had  not  been  destroyed  otherwise. 

Idem.  139 

Owner  or  lessee  having  lion  on  goods  as  factor  or 

commission     merchant,    may     claim  damages  to 

amount  of  his  lien;  only  the  owner  of  goods  can 

claim  their  value. 

Mayor  of  N.  T.  v.  Stone,  20  Wend.  139.      8O5 
Receipt  of  moneys  on  insurance  on  goods  is  no 
bar  to  the  claim.    Idem.  8O5 

Interest  on  value  of  goods  is  proper  item  of  dam- 
ages.    l'l<  in.  8O5 
One  having  goods  stored  in  building  destroyed,  of 
which  he  is  not  a  tenant  or  occupant,  is  not  entitled 
to  be  a  claimant  under  the  Act.    Idem.  8O5 

NONSUIT. 

Nonsuit  ordered  where,  In  trover  against  Nnwi  tide 
purchaser,  plaintiff  claims  to  recover  under  mort- 
gage of  chattels  unaccompanied  with  change  of 
ptMMHion. 

H--rl.in.in  r.  II. ml.  19  Wend.  444.  665 

Judge  may  grunt  nonsuit  without  plaintiff's  con- 
sent, when*  he  full*  to  establish  his  caw  by  proof 
sufficient  to  warrant  a  verdict. 

Fan   Wormer  r.  Mayor,  etc.,  of  Albany. 

18  Wend.  1M,  334 

Whore  action  of  replevin  is  noticed  by  plaintiff 

for  trial  but  not  trtt-d, defendant  may  move  for  costs 

of  circuit  but  cannot  move  for  Judgment  as  in  cast* 

of  nonsuit. 

Potter  c.  U\ri»,  18  Wend.  519.  454 
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Motion  for  judgment  as  In  case  of  nonsuit  may  be 
made  by  one  of  several  defendants,  where  maker, 
first  indorser  and  second  indorser  of  note  are  pro- 
ceeded against  under  statute  in  a  joint  suit. 

Liv.  Co.  Bk.  v.  Elli*,  18  Wend.  562,  469 

But  will  be  denied  when  made  by  second  indorser 
after  he  was  informed  that  maker  has  paid  debt. 

Idem.  *69 

A  nonsuit  granted  after  evidence  given  on  both 
sides  will  not  be  set  aside  for  that  cause  alone. 

Fort  v.  CoUin*,  21  Wend.  109,  1O31 

Defendant  in  writ  of  error,  for  error  In  fact,  is  not 
entitled  to  judgment  as  in  case  of  nonsuit  if  plaint- 
iff neglect  to  bring  on  to  trial  the  issue  joined  pur- 
suant to  notice;  but  he  is  entitled  to  costs  of  the  cir- 
cuit. 

Townsend  v.  Cowen,  19  Wend.  639,  734 

NOTARY  PUBLIC. 

Action  does  not  lie  against  notary  for  omission  of 
notice  of  protest  to  an  indorser,  where  holder  may 
resort  to  other  grounds  for  fixing  the  indorser  and 
willfully  or  negligently  omits  to  avail  himself  of 
such  facts. 

Franklin  v.  Smith,  21  Wend.  624,  1213 

NOTICE. 

See  MOTIONS,  VENDOR  AND  PURCHASER. 

Where  an  attorney  is  sued,  he  must  apprise  plaint- 
iff of  his  intention  to  defend  in  person,  to  be  enti- 
tled to  notice  of  proceedings  subsequent  to  service 
and  filing  of  declaration. 

Little  v.  Kellogg,  18  Wend.  528,  457 


OFFICE  AND  OFFICERS. 

Public  or  private  authority  whether  ministerial 
or  judicial,  must  be  exercised  by  all  to  whom  it  is 
committed,  except  to  prevent  failure  of  justice  or 
public  injury,  as  if  one  be  dead,  interested  or  ab- 
sent, etc. 

Downing  v.  Rugar,  21  Wend.  178,  1O55 

Presumption  is  strongly  in  favor  of  the  perform- 
ance of  an  official  duty  and  is  overcome  only  by  di- 
rect evidence.  Idem.  1O55 
Commissioners  for  the  erection  of  public  works 
authorized  by  special  Act  to  be  appointed  by  the 
Governor,  Secretary  of  State  and  Comptroller,  dura- 
tion of  whose  office  is  not  prescribed  by  law,  are 
subject  to  removal  at  any  time  by  the  authority 
making  the  appointment. 

People  v.  State  Compt'r.,  20  Wend.  595,       963 
Where  there  is  a  failure  to  elect  supervisor  at 
town-meeting  because  of  a  tie  in  the  votes  cast, 
three  justices  may  appoint  such  supervisor. 

People  v.  Van  Home,  18  Wend.  515,  453 

Sees.  34,  35,  36  of  1  R.  S.,  347,  has  reference  to 
elections  to  fill  vacancies  occasioned  by  death,  resig- 
nation, etc.    Idem.  453 
District  attorneys— appointment  of,  by  whom  can 
be  made  and  time  of,  see 

People  v.  Albany  C.  P.,  19  Wend.  27.  519 

Fees  of  district  attorney,  see 

Suprs.  of  Sullivan  v.  Dimmick,  18  Wend. 

538,  460 

Appointment  of  county  superintendent  of  the 
poor,  how  made,  see 

Davenport  v.  Hull,  18  Wend.  510,  451 

Magistrate  on  complaint,  procuring  arrest  of  per- 
son and  fining  him  for  alleged  violation  of  statute 
for  the  observance  of  Sunday,  is  not  liable  to  action 
of  trespass  although  he  might  have  misjudged  as  to 
the  facts  alleged  being  an  offense  within  meaning 
of  statute. 

Stewart  v.  Hawley,  21  Wend.  552,  1187 

Also  held,  constable  executing  warrant  not  liable. 

Idem.  1 187 

Collector  of  school  district  levying  before  demand 

for  tax  assessed,  is  liable  for  trespass. 

Oakley  v.  Van  Horn,  21  Wend.  305,  11OO 

Town  and    county   officers   suing  in  their  own 
names,  are  not  individually  liable  for  costs  where  it 
appears  that  they  sued  in  their  representative  cap- 
acity entirely  for  the  benefit  of  their  constituents. 
Averu  v.  Slack,  19  Wend.  50,  627 

This  exemption  applies  as  well  to  suits  for  penal- 
ties as  to  other  matters  where  it  is  duty  of  officers 
to  sue.  Idem.  627 

Remedy  of  party  entitled  to  costs  is  by  application 
to  the  supervisors  of  the  county  to  have  costs  levied 
as  other  contingent  charges  of  town  or  county. 

Idem.  527 
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Superintendent  of  canals  is  personally  liable  in 
case  of  negligence  of  workmen  engaged  in  making 
repairs. 

Shepherd  v.  Lincoln,  17  Wend.  250,  126 

Statute  limiting  to  three  years  actions  against 
sheriffs  and  coroners  upon  a  liability  for  an  official 
act  or  omission  of  official  duty,  does  not  extend  to 
acts  done  colore  offlcii. 

Morris  v.  Van  Voast,  19  Wend.  283.  6O9 

A  covenant  to  sheriff  by  reeeiptor  of  goods,  to  de- 
liver them  to  sheriff  on  request,  or  pay  the  debt,  is  a 
valid  obligation  within  the  statute  declaring  void  all 
bonds,  etc..  taken  by  officer  by  color  of  his  office  in 
any  case  or  manner  other  than  provided  by  law. 

Acker  v.  Burrall,  21  Wend.  605,  12O6 

The  statute  forbids  only  what  is  illegal:  it  vitiates 
securities  taken  for  ease  and  favor,  and  does  not 
render  void  securities  authorized  either  by  common 
law  or  statute.  Unless  there  is  duress,  oppression  or 
illegal  exaction,  the  security  is  good.  Idem.  12O6 

OYER. 

Oyer  of  writ  cannot  be  craved  for  purpose  of  de- 
murring or  pleading  a  variance  in  abatement ;  nor 
will  the  proceeding  be  set  aside  on  motion  for  a  va- 
riance between  writ  and  declaration  in  any  ease 
except  where  defendant  has  been  held  to  bail. 

M'Farland  v.  Townsend,  17  Wend.  440,        193 


PARENT  AND   CHILD. 

Father  is  the  natural  guardian  of  children  and  has 
the  right  to  their  custody,  in  preference  to  mother 
unless  he  forfeit  it  by  ill  usage,  or  inability  to  pro- 
vide for  them,  etc. 

People  v. .  19  Wend.  16,  515 

People  v.  Chegary,  18  Wend.  637.  495 

By  statute  (2  R.  S.,  148),  where  parents  live  in  a 
state  of  separation,  custody  may  be  awarded  to 
mother.  Idem.  516 

In  cases  resting  in  discretion,  wishes  of  children 
may  be  consulted.  Idem,  495 

After  renouncing  the  adoption  of  child  by  puta- 
tive father,  the  implied  promise  to  provide  for  the 
child  terminates. 

Moncrief  v.  Ely,  19  Wend.  405,  652 

PARTIES. 

Where  baggage  of  merchant's  clerk,  was  lost  by 
carriers,  action  does  not  lie  in  principal's  name. 

Weed  v.  S.<fc  S.  R.  R.  Co.,  19  Wend.  534.  698 
Where  bond  is  given  to  several  attaching  credit- 
ors on  discharge  of  ship  or  vessel,  under  Act  for 
collection  of  demands  against  them,  suit  thereon 
must  be  in  names  of  all  the  obligees,  but  may  be 
prosecuted  by  creditors,  jointlyor  separately. 

Arnold  v.  Tallmadge,  19  Wend.  527,  695 

Officer  making  second  levy  under  attachment 
cannot  sustain  trover  against  sheriff  who  illegally 
takes  and  sells  the  property. 

Dubois  v.  Bar-court,  20  Wend.  41,  77O 

For  injury  to  child  of  most  tender  age  action 
may  be  brought  in  child's  name. 

Hartfield  v.  Roper,  21  Wend.  615.  12O9 

Where  property  taken  under  distress  warrant  is 

converted  by  stranger,  trover  will  not  lie  in  name  of 

landlord  but  must  be  in  name  of  officer  making  the 

distress. 

Fan  Rensselaer  v.  QuackenDoss,  17  Wend. 

34,  61 

A  wharfinger  or  dockmaster  cannot  maintain  ac- 
tion in  his  own  name  for  dockage  or  wharfage,  al- 
though by  ordinance  or  statute  it  is  directed  to  be 
paid  to  him ;  he  is  not  a  bailee,  but  an  agent. 

Buckhet  v.  Brown,  21  Wend.  110,  1O31 

Although  grantor  at  time  of  execution  of  deed 
had  no  title,  after  possession  taken  thereunder  and 
subsequent  eviction,  an  assignee  of  covenants  of 
warranty  and  for  quiet  enjoyment,  may  maintain 
action  thereon. 

Beddoe's  Exrs.  v.  Wadgworth,  21  Wend. 

120,  1035 

To  give  effect  to  decree  in  chancery,  notice  of  the 
suit  must  be  brought  home  to  the  party  to  be  af- 
fected by  it;  if  his  name  appear  in  the  record,  notice 
will  be  presumed,  but  not  otherwise. 

WattOH  v.  Spence,  20  Wend.  260,  847 

Where  two  defendants  on  trial  prove  payment  of 
plaintiff's   demand,  jury   cannot  assess    damages 
against  another  defendant  who  suffered  a  default. 
McClure  v.  Hall,  19  Wend.  25.  518 
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It  is  no  bar  to  a  recovery,  that  one  of  several  de-  I 
fendants  has  become  possessed  of  the  right  of  action 
prosecuted  against  him  and  bis  co-defendants,  un- 
less his  name  appears  upon  the  record  both  as  plaint- 
iff and  defendant. 

Blanchard  v.  Ely.  21  Wend.  342,  1113 

Where  parties  claiming  title  or  interest  in  unoc- 
cupied premises,  are  made  defendants  in  ejectment, 
they  cannot  claim  that  others  were  the  proper  par- 
ties, if  when  applied  to  on  the  subject  they  omitted 
so  to  inform  plaintiff. 

BAnmfa  r.  Farmer's  F.  Ins.  &  L.  Co.,  21 

Wend.  487,  1157 

Decree  of  foreclosure  of  equity  of  redemption 
and  sale  thereunder  does  not  affect  rights  of  pur- 
chasers from  mortgagor,  not  parties  to  the  bill. 

Watson  v.  S>>ence,  20  Wend.  200,  847 

Strangers  may  impeach  a  covinous  judgment,  but 
not  parties. 

Crocker  v.  Crane,  21  Wend.  211.  1O67 

Proceedings  in  partition  do  not  bind  one  who  was 

a  feme  covert  at  the  time  and  was  not  made  a  party, 

although  proceedings  were  had  upon  application  of 

her  husband. 

Zimmcrmann  v.  Raw,  20  Wend.  100,  791 

Agent  of  partnership  on  salary  and  share  in  prof- 
its but  not  losses,  is  not  a  partner,  and  is  competent 
witness  in  action  by  employi*. 

Vanderburgh  r.  Hull,  20  Wend.  70,  78O 

Where  husband  and  wife  and  trustee  are  named 
in  contract  of  sale  as  parties  of  the  first  part,  and 
trustee  does  not  execute  it  with  the  others  but  in- 
dorses on  back  thereof  an  agreement  to  do  on  bis 
part  what  is  necessary  to  carry  it  into  effect :  held 
that  he  was  necessary  party  to  action  thereon. 

Smith  r.  T<ill«'tt,  lil  Wend.  202,  1O64 

Also  that  wife  was  necessary  party,  as  she  had  an 
interest  therein.  l<ien\.  1O64 

Suit  for  distributive  share  of  personal  property 
of  deceased  must  be  brought  in  the  name  of  admin- 
istrator ;  cannot  be  brought  in  the  name  of  next  of 
kin. 

Beecher  r.  Croute,  19  Wend.  306,  617 

Action  for  intermeddling  with  issues  and  profits 
of  real  estate  belonging  to  infants,  must  be  brought 
in  name  of  guardian  in  socage  or  general  guardian 
appointed  by  surrogate.  Idem.  617 

Where  in  motion  for  perpetual  stay  of  an  execu- 
tion, real  parties  did  not  appear,  and  attorney  sub- 
scribed himself  as  attorney  for  purpose  of  motion, 
it  was  denied  with  costs. 

Tuft's  Admr.  v.  Tufts,  18  Wend.  621,  489 

Wife  need  not  join  with  husband  in  ejectment  for 
lands  conveyed  to  husband  and  wife. 

',x<m  v.  Leek.  1C  Wend.  339,  629 

Nonjoinder  of  secret  partner  pleaded  in  abate- 
ment, verified  by  proof,  is  no  bar  to  recovery  in  ac- 
tion by  indorsees  of  promissory  note,  unless  knowl- 
edgc  lif  tin-  partnership  at  tin- time  of  the  transfer 
of  note  be  brought  home  to  plaintiffs. 

N.  Y.  Dry-Dock  Co.   v.  Treadwett,  19 
Wend.  525.  695 
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Partition  by  tenants  for  life  is  not  obligatory  on 
tenants  in  common. 

/<<*,/  r.  Mix.  17  Wend.  119.  82 

Proceedings  in  partition  do  not  bind  one  who  was 

feme  mrert  at  tin-  time  and  was  not  made  a  party 

although  proceedings  were  had  upon  application  of 

her  husband. 

&NMMT1MHM  r.  /irtpp,  20  Wend.  100,  791 

I'roi -eedings  in  partition  under  the  statute  can  be 
instituted  only  by  a  party  who  has  an  estate  enti- 
tling him  to  immediate  possession. 

BrowneU  v.  Brmcnttt.  19  Wend.  387.  639 

Statement  of  facts  and  circumstances  upon  which 

commissioner's  opinion  is  founded.  Is  necessary  on 

motion  for  order  for  sale  of  premises  in  partition. 

Tucker  v.  Tucker.  19  Wend.  228.  688 

PARTNERSHIP. 

Carriers  operating  connecting  routes  held  to  be 
partners  n*  to  the  pnltlle,  ami  joint  action  against 
all  maintained  by  one  injured  on  the  line  of  one  of 
the  carriers. 

Chttnii'inn  r.  BMtMtflk.  1C  Wend.  175,  336 

/,n;, ;,,;.(  o.  >  ...  K//I.  in  Wcml. £9.  688 

In  absence  of  fraud,  all  members  of  flrtn  are  lia- 
ble when-  mnnty  is  borrowed  by  one  member  of 
firm  on  creditor  firm,  though  mUapproprlated. 

(tnondaya  Co.  Bk.  v.  Lte/'ujA  17  Wend.  47.       86 

Declaration  by  a  partner,  made  during  existence 

of  •  partnership,  that  a  liability  Incurred  by  a  third 

WEND.  17,  18,  19,  20,  21. 


person,  at  his  request,  in  the  borrowing  of  a  sum  of 
money,  was  for  benefit  of  the  firm,  is  not  binding 
upon  his  copartner. 

Thorn  v.  Smith,  21  Wend.  365,  1222 

One  partner  may,  by  instrument  under  seal,  au- 
thorize third  person  to  discharge  a  debt  due  the 
firm. 

WeUs  v.  Evans,  20  Wend.  251,  844 

Firm  is  bound  as  against  bo?iaflde  holder,  on  note 

made  or  indorsed  for  the  accommodation  of  third 

person,  by  individual  member  of  firm,  in  firm  name. 

Idem.  844 

Stall  v.  Catskitl  Bk.,  18  Wend.  466,  436 

Vernon  v.  Manhattan  Co.,  17  Wend.  524,      222 

Dissolution  of  firm  has  no  effect   on   renewal- 

note  made  thereafter  unless  actual  notice  is  brought 

home  to  the  holder  ;  publication  in  a  newspaper  is 

not  sufficient,  as  makers  are  considered  actual  deal- 

ers with  the  holder.    Idem.  222 

PATENTS. 

Letters  patent  must  particularly  show  in  what  the 
improvement  consists,  and  defective  specification 
renders  letters  patent  void. 

Head  r.  Stevens,  1»  Wend.  411.  654 

Where  letters  are  void  pro  tanto  they  are  void  in 
toto.  I<i,  in.  654 

Specification  is  void  when  it  fails  in  matters  ex- 
trinsic as  not  being  in  fact  a  new  invention  or  im- 
provement. Idem.  654 

PAYMENT. 

Second  mortgage  for  same  debt  does  not  extin- 
guish the  tlrst. 

Qregoi-y  v.  Thomas,  20  Wend.  17.  762 

Where  bond  and  mortgage  and  collateral  security 
agreed  to  be  indorsed  thereon  when  paid,  are  as"- 
signed  by  creditor  to  different  persons,  the  remedy 
of  obligor  who  pays  the  collateral  security,  is  tore- 
quire  assignee  who  took  assignment  subject  to 
equity,  to  allow  the  payment. 

Seirmiwr  v.  tewis,  19  Wend.  512,  689 

Tender  of  money  in  payment  of  debt  to  be 
available,  must  be  without  qualification  :  held  in 
this  case  that  a  tender  of  money  in  full  discharge 
of  all  demands  of  creditor  was  not  good. 

Wood  v.  Hitchcock,  20  Wend.  47.  772 

PENALTY. 

Buildings  intended  for  separate  tenant  with  di- 

vision walls,  although  covered  by  one  continuous 

roof,  are  separate  buildings  within  the  statute  giv- 

ing penalties  for  neglect  to  build  fire  or  party  walls. 

Lam/dun  v.  Fire  Dept.  of  N.  Y.,  17 

Wend.  234,  121 

When  offense  is  complete,  see.    Idem.  121 

In  action  for  penalty  given  by  statute  for  selling 

strong  or  spirituous  liquors  without  a  license  it  is 

not  necessary  for  prosecutor  to  prove  the  disquali- 

fication; the  ninin  iiniiininii  lies  upon  defendant. 

Putter  v.  Dcyo,  19  Wend.,  361,  637 

PLEAS  AND  PLEADING. 

Where  debtor  writes  amount  of  debt  in  margin  of 
note,  but  a  less  sum  in  the  body,  creditor  can  recov- 
er the  true  amount  upon  the  common  count  of  in- 
si  in  nl  MMfMtMMt. 

Clute  v.  Small,  17  Wend.  238.  122 

Answer  to  count  for  money  had  and  received.  that 

the  sum  alleged,  $800.  was  received  by  defendant  in 

considerut  ion  of  transfer  of  note  of  $512.  where  us- 

ury or  fraud  not  alleged,  is  not  a  good  answer. 

Edd\i  r.  Sfaiif  <»n*.  21  Wend.  255.  1  082 

Pleas  admit  led  false  and  put  in  for  delay,  stricken 
out  on  motion,  though  good  In  law. 

Brotnne  Co.  Bk.  r.  Leirin,  18  Wend.  5(15.         47O 

In  action  on  case  for  flowing  lands,  plea  in  defense*. 

of  an  interrupted  user  of  20  years,  must  aver  It  to  he 

adverse  to  true  owner,  or  (twill  not  be  sustained  on 

de-mil  rrer. 

Cnlrtn  r.  Burnet,  17  Wend.  664.  235 

Plea  setting  forth  evidence  relied  upon  In  defense 

instead  of  averring  conclusion  of  law  therefrom  Is 

}  good  if  not  plenary  In  Its  details,  and  opposite  p«rtv 

I  do  not  object  .     1,1,  in.  235 

When-  action  Is  brought  under  statute  to  recover 

;  damages  for  using  false  weights.  It  IN  not  ncccsnary 

to  allege  a  tcimtrr  oi\  defendant's  part. 

Baunrd  r.  Smith.  17  Wend.  88,  78 

Declaration,  on  note  by  third  person,  claltninir  by 
transfer  front  payee  and  charging  subsequent  iii- 
dorwr  as  maker,  in  bud  on  demurrer. 

Dean  r.  H«n,  17  Wend.  214.  1  1  4 
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An  ambiguous  expression  in  a  declaration  is 
cured  by  verdict. 

Graver  v.  Gould,  30  Wend.  227,  835 

PJea  setting  forth  evidence  of  facts,  instead  of 
facts  themselves,  is  bad . 

Fidler  v.  Delavan,  20  Wend.  57,  7  76 

A  plea  in  abatement  by  two  defendants,  of  a  mat- 
ter personal  to  one  of  them,  is  bad. 

Shannon  v.  Comstock.  21  Wend.  457,  1154 

Where  plea  in  abatement  is  adjudged  bad,  defend- 
ant cannot  attack  declaration. 

Shaw  v.  Dutcher,  19  Wend.  21«,  585 

Formal  defects  In  plea  in  abatement  may  be  urged 
under  general  demurrer.  Idem.  585 

Where  suit  is  commenced  by  filing  and  service  of 
declaration,  plea  in  abatement  praying  judgment  of 
the  bill,  is  bad;  it  should  pray  judgment  of  the  dec- 
laration. Idem.  585 

A  plea  of  accord  and  satisfaction  alleging  satis- 
faction as  moving  from  a  stranger  is  bad ;  so  is  plea 
of  accord  executory. 

Daniel*  v.  Hallenbeck,  19  Wend.  408,  658 

Plea  is  not  good,  as  accord  and  satisfaction,  that 
plaintiff  agreed  to  accept  the  note  of  a  third  per- 
son, which  on  being  tendered  to  him  he  refused  to 
accept- 

Hawley  v.  Foote,  19  Wend.  516,  69O 

Plea  by  administrator  of  judgment  against  him  as 
such  and  of  assets  insufficient  to  satisfy  it,  is  no  bar 
to  recovery  as  prior  judgment  gives  no  preference. 
2  R.  S.,  87. 

Parker  v.  Garner,  17  Wend.  559.  834 

Defenses  admissible  under  such  plea,  see 

Idem.  234 

Where  defendant  claimed  to  retain  money  in  his 
hands  as  an  administrator,  he  must  distinctly  allege 
the  granting  to  him  of  letters  of  administration  and 
the  name  of  officer  granting  the  same. 

Beach  v.  King,  17  Wend.  197,  109 

Where  submission  and  award  is  pleaded,  the  party 
desiring  to  raise  the  question  of  its  legal  effect  must 
set  forth  the  instrument  and  demur ;  he  cannot 
plead  that  the  causes  set  forth  in  submission  were 
not  intended  to  be  submitted. 

Fidler  v.  Cooper,  19  Wend.  285,  610 

Assault  justified  on  ground  that  plaintiff  was 
making  noise  and  disturbance  in  defendant's  house 
and  on  refusal  to  depart  on  request,  defendant  laid 
hands  on  him  gently  to  remove  him  ;  held  replica- 
tion denying  that  plaintiff  wholly  refused  to  depart 
without  excusing  the  noise  after  request,  is  bad. 
Hanna  v.  Rush,  21  Wend.  149,  1O45 

Declaration  in  assault  and  battery,  declaring  as 

against  joint  debtors  and  stating  one,  to  be  taken 

and  other  not  found,  will  not  be  set  aside  as  irregular. 

Jarvis  v.  Blennerhasset,  18  Wend.  627,          491 

A  covenant  not  to  sue  one  maker  of  note  and  that 
such  covenant  shall  be  deemed  to  all  intents  and 
purposes  a  release  of  such  maker,  cannot  be  pleaded 
in  bar  to  a  recovery  against  all  the  makers. 

Couch  v.  Mills,  21  Wend.  424,  1142 

In  action  on  bond  for  payment  of  sum  of  money 
by  installments,  it  is  not  necessary  to  assign  breach- 
es in  the  declaration  according  to  the  requirements 
of  the  statute. 

SpavMing  v.  WiUard,  17  Wend.  331,  155 

In  action  on  bond  to  relieve  vessel  from  arrest, 
plaintiff  must  state  his  demand  in  the  declaration 
and  prove  it  on  the  trial,  although  defendant  pleads 
only  «on  est  factum  and  general  performance. 

Wakeman  v.  Newton,  21  Wend.  260  1O84 

Plea  of  performance  is  inappropriate;  however, 
where  plaintiff  takes  issue  upon  plea  of  general  per- 
formance by  replying  generally  and  denying  per- 
formance, plea  will  be  regarded  as  setting  up  a  spe- 
cial performance,  and  defendant  will  be  allowed  to 
give  any  evidence  tending  to  show  that  plaintiff  is 
not  entitled  to  recover.  Idem.  1O84 

Sufficiency  of  declaration  on  bond  given  by  sheriff 
or  other  officer  to  be  relieved  from  an  arrest  on  an 
attachment— necessary  allegations  in. 

Thomas  v.  Cameron.  17  Wend.  59,  6O 

An  erroneous  conclusion  to  a  declaration  good 
without  it,  will  not  vitiate  the  pleading,  but  will  be 
rejected  as  surplusage. 

Bayard  v.  Smith,  17  Wend.  88,  7O 

In  action  against  surety  to  contract  in  which  par- 
ty covenants  to  furnish  materials  and  do  all  of  cer- 
tain work  on  a  house  according  to  a  specified  plan 
and  specifications,  enough  of  plans  and  specifica- 
tions must  be  set  forth  to  show  in  what  particulars 
departure  or  omission  was  made. 

Cooney  v.  Winants,  19  Wend.  504,  686 

Plaintiff  must  specially  allege  damages  sustained. 
Idem.  686 

Declaration  on  contract  in  restraint  of  trade  must 
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show  that  it  was  entered  into  for  good  reasons,  or 
it  is  bad. 

Ro*s  v.  Sadybeer,  21  Wend.  166,  1O51 

In  action  by  vendor  for  part  of  purchase  price  of 

land  sold,  where  he  covenanted  to  procure  good 

and  sufficient  deed  of  third  person,  plea  of  want  of 

title  in  grantor  is  a  good  answer. 

Carpenter  v.  Bailey,  17  Wend.  244,  184 

In  action  on  covenant  to  pay  certain  sum  if  title 

should  prove  good,  plaintiff  need  not  aver  any  thing 

in  respect  to  the  title  ;  failure  of  title  is  matter  of 

defense. 

Brotherton  v.  Brntherton,  19  Wend.  3i7,  625 
In  action  on  bond  for  jail  liberties,  a  plea  that 
prisoner  remained  a  true  and  faithful  prisoner.must 
cover  the  whole  period  down  to  and  including  the 
ten  days  after  service  of  county  clerk's  certificate 
of  election  and  qualification  of  new  sheriff,  or  until 
the  prisoners  were  duly  assigned. 

Hinds  v.  Doubleday,  21  Wend.  223,  1O71 

Plea  of  escape  after  assignment  in  action  on  limit 

bond  is  good  bar  ;  and  it  is  no  answer  thereto  that 

prisoner  was  not  assigned  by  old  to  new  sheriff 

where  no  excuse  is  given  for  the  omission. 

Idem.  1O71 

In  proceedings  under  Act  to  Punish  Fraudulent 
Debtors,  value  of  property  must  be  stated  in  com- 
plaint so  that  it  may  affirmatively  appear  that  it 
does  not  exceed  $50. 

Thomas  v.  People,  19  Wend.  480,  678 

Complaint  that  debtor  has  removed  his  proper- 
ty to  places  unknown,  is  not  equivalent  to  charge 
that  he  has  removed  his  property  out  of  the  county 
or  secreted  the  same  with  intent  to  defraud,  etc. 

Idem.  678 

Debtor  may  show  that  removal  was  for  purpose 
of  change  of  residence  and  not  done  secretly. 

Idem.  678 

Plea  that  plaintiff  agreed  to  take  a  third  person  as 
paymaster  of  note  declared  on,  is  frivolous. 

Daniels  v.  Halleribeck,  19  Wend.  408,  658 

Plea  amounting  to  general  issue  not  stricken  out 
as  frivolous. 

Melville  v.  Haslett,  18  Wend.  680,  5O9 

A  defect  in  form  in  a  declaration  or  other  plead- 
ings, is  cured  by  pleading  over ;  but  not  a  defect  in 
substance. 

White  v.  Delavan,  21  Wend.  26,  1OO8 

Necessary  averments  in  pleading  insolvent's  dis- 
charge in  bar  of  action,  on  judgment  for  a  tort. 

Smith  v.  Bennett,  17  Wend.  479,  2O6 

In  avowry  of  distress  for  rent  it  is  not  necessary 
to  allege  that  warrant  was  under  seal. 

Jenkins  v.  Pell,  17  Wend.  417,  185 

Affd.  S.  C.  in  error,  20  Wend.  450,  913 

Defendant  in  quo  warranto  case  is  entitled  to  but 
one  plea :  Statute  of  Double  Pleading  is  inapplica- 
ble. 

People  v.  Jones,  18  Wend.  601,  483 

In  action  against  bank  for  non-payment  of  its 
notes  where  ten  per  cent,  interest  by  way  of  pen- 
alty is  demanded,  evidence  of  presentment  of  bills 
and  refusal  to  pay  is  admissible  under  money 
counts. 

Stowits  v.  B'k.  of  Troy.  21  Wend.  186,         1O58 
The  by-laws  of  corporation  must  be  set  forth  in 
pleading  when  sought  to  be  enforced  by  action,  or 
when  set  up  as  a  protection  on  record. 

Barker  v.  Mayor,  etc.,  of  N.  Y.,  17  Wend. 

199,  109 

The  omission  to  plead  a  by-law  may  be  taken  ad- 
vantage of  by  demurrer  as  well  in  justice  court  as 
in  court  of  record.  Idem.  1O9 

Writ  of  summons  against  a  corporation,  must 
contain  cause  of  action,  stated  as  fully  as  a  cause 
of  action  is  ordinarily  stated  in  a  declaration. 

Rowley  v.  Chau.  Co.  B'k.,  19  Wend.  26,         518 
Proper  mode  of  pleading  in  suit  by  a  bank,  is  to 
aver  in  declaration  that  plaintiff  is  a  corporation, 
setting  forth  the  title  of  the  Act  creating  the  Cor- 
poration, and  date  of  its  passage. 

Onondaga  Co.  B'k.  v.  Carr,  17  Wend.  443.    193 
Replication  to  plea  of  mil  tiel  corporation,  recit- 
ing such  facts  and  concluding  to  the  country  is  bad  ; 
it  should  conclude  with  a  verification.    Idem.    193 
A  plea  is  bad  which  purports  to  answer  the  whole 
and  is  in  fact  but  an  answer  to  part. 

Lattin  v.  Vail,  17  Wend.  188,  1O5 

Plea  to  declaration  on  money  counts  with  which 
was  served  copy  of  promissory  note,  must  be  an  an- 
swer to  the  counts,  and  not  merely  an  answer  to  the 
note. 

Anon.,  19  Wend.  226,  588 

Caldwett  v.  Davis,  19  Wend.  227,  note,  589 

A  plea  answering  only  part  of  count  is  bad, 
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though  there  be  other  pleas  which  go  to  the  whole 
action 

Phelps  v.  Sowles,  19  Wend.  647,  7O2 

Con  n  ts  in  assumpsit  and  covenant  cannot  be  joined 
in  same  action. 

Pell  v.  Lovett,  19  Wend.  546,  7O2 

Several  causes  which  may  be,  joined  must  be 
joined;  action  on  one  cause  may  be  pleaded  in  abate- 
ment or  in  bar  of  subsequent  action  on  another. 

Bendernagle  v.  Cocks,  19  Wend.  207,  582 

Misjoinder  of  counts  is  fatal  on  writ  of  error  as 
well  as  on  demurrer. 

PeU  v.  Lovett.  19  Wend.  546,  7O2 

Counts  in  a.-<Atu/np8it  and  trover  cannot  be  joined 
in  same  declaration. 

Howe  v.  Cooke,  21  Wend.  29,  1OO3 

The  counts  to  stand  together  must  be  in  same 
form  of  action,  and  the  manner  in  which  a  breach 
is  alleged  does  not  determine  the  form  of  action. 

Idem.  1003 

Where  plaintiff  proceeds  under  Acts  of  1832  and 

1835  against  maker  and  indorser  of  note  in  joint  suit, 

he   may  declare  against  defendant  who  is  alone 

brought  into  court. 

Scott  v.  Statulart.  19  Wend.  642,  735 

General  verdict  rendered  for  defendants  was  al- 
lowed to  stand  as  to  one,  and  new  trial  granted  as 
to  the  other. 

People  v.  N.  T.  C.  P.,  19  Wend.  118,  55O 

Where  plaintiff  under  such  Acts  commences  an 
action  against  three  makers  and  an  indoreer  of 
note,  on  default  of  some  of  defendants,  plaintiff 
may  sever  the  action  and  take  judgment  against 
them. 

B'k.  of  Oenesee  v.  Field.  19  Wend.  643,  736 

In  action  under  such  statute  plaintiff  may  de- 
clare both  specially  and  generally,  or  in  either 
manner,  and  when  he  has  declared  in  the  former  he 
may  enter  nolle  prosequi  as  to  part  of  defendants 
and  continue  suit  against  others  on  payment  of 
costs. 

Fuller  v.  Van  Schatek,  18  Wend.  547,  464 

In  pleading  on  justice's  judgment,  jurisdiction  is 
sufficiently  averred  by  averment  showing  jurisdic- 
tion of  the  persons  and  subject-matter  ;  allegation 
that  plaint  was  levied  or  process  issued  is  unneces- 
sary. 

Nlcoll  v.  Mason,  21  Wend.  339,  1112 

In  declaring  in  court  of  limited  and  special  juris- 
diction, both  consideration  and  promise  in  action  of 
asKumuKlt  must  be  averred  to  have  been  within 
jurisdiction  of  court,  or  declaration  will  be  held  bad 
on  demurrer. 

Qrover  v.  Gould,  20  Wend.  227,  835 

In  case  for  mal.  pros,  where  the  malice  and  false- 
hood of  the  charge  Is  alleged  as  the  gravamen,  and 
the  arrest  or  other  act  of  trespass  merely  as  the  con- 
sequence, the  jurisdiction  of  the  court  need  not  be 
alleged,  as  the  action  liestbough  the  court  be  desti- 
tute of  jurisdiction. 

Morris  v.  Scott,  21  Wend.  281,  1O01 

In  covenant  on  deed.plea  of  mm  estfactum  though 
accompanied  with  notice  of  special  matter,  admits 
all  material  allegations. 

Norman  v.  Wells,  17  Wend.  136,  88 

Defendant  cannot  prove  breach  of  covenant  on 
part  of  plaintiff.  Idem.  88 

Notice  of  Hpeclal  matter  should  contain  all  tho 
facts  necessary  to  sustain  a  plea  against  a  general 
demumr,  orat  least  a  motion  for  judgment  rum 
ntmtiintc  veredicto. 

Bishop  v.  Earl,  17  Wend.  816.  140 

In  action  against  several  as  partners,  plaintiff 
must  efttabllflh  a  joint  liability  of  partners.  UtboOffta 
lint  <>m-  d.  tvmliuit  appears,  where  such  defendant 
pit-in  Is  ircnernl  issue. 

BMMOH  r.  Mr.DougaU,  20  Wend.  81,  784 

Plea,  that  plaintiff  accepted  an  order  of  defendant 
on  a  third  person  for  a  given  sum  in  satisfaction  of 
the  promises.  Is  no  bar  to  action  for  original  cause 
of  indebtedness. 

H'tirteu  r.  Foote,  19  Wend.  516.  69O 

In  action  of  covenant  by  assignee  against  lessee, 
for  non-payment  of  rent,  plea  of  payment  to  lessor, 
to  the  assignee*  and  owners  Is  not  a  good  answer 
to  declaration. 

\vninnl  r.  TUlman.  10  Wend.  3M.  635 

In  action  for  penalty  given  by  statute,  all  essen- 
tial facts  iniiHt  IN*  alleged  or  appear  upon  face  of 
tit-duration,  but  It  Is  not  now-unary  to  recite  the 
statute  :  a  general  reference  Is  sufficient. 

Baifitil  i\  Smith,  17  Wend.  88  7O 

What  sufficient  Indorsement  upon  process,  of  the 
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statute  giving  an  action  for  the  penalty  sued  for. 
see. 

Avery  v.  Slack,  17  Wend.  85,  7O 

On  demurrer  to  plea  puis  darrlen  continuance  it 
cannot  be  objected  that  it  is  not  verified  by  affida- 
davit.  nor  that  it  is  accompanied  by  another  plea  ; 
such  questions  can  be  raised  only  on  motion. 

Nicoll  v.  Mason,  21  Wend.  339,  1112 

A  plea  puis  to  part  of  claim  is  a  waiver  of  prior 
counts  in  plea  only  pro  tanto. 

Morris  v.  Cook,  18  Wend.  699,  755 

In  separate  suits  against  maker  and  indorser,  the 
latter,  after  plea  pleaded,  cannot  avail  himself  of 
subsequent  payment  of  note  by  maker  by  pleading 
it  puis  darrein.  Upon  his  omission  to  require  plaint- 
iff to  proceed  to  trial  on  original  pleas,  plaintiff 
may  discontinue  without  costs. 

Cum'l.  B'k.  v.  Love,  19  Wend.  98,  543- 

Matter  of  defense  arising  after  issue  joined  may 
be  pleaded  on  satisfactory  excuse  after  one  or  more 
continuances  have  intervened,  unless  resting  ID 
fraud. 

Tuffs  v.  Gibbons,  19  Wend.  639.  734 

In  action  on  recognizance,  it  is  not  necessary  le- 
aver in  declaration  the  order  of  court  directing  a 
prosecution. 

People  v.  Blankman,  17  Wend.  252,  127 

In  action  on  recognizahce,  it  is  good  defense  that 
directions  were  given  by  plaintiff,  effect  of  which 
was  to  prevent  service  of  process  on  defendant  in 
original  suit,  or  that  fraud  or  collusion  was  used  to 
prevent  such  service;  but  the  latter  must  be  direct- 
ly charged  in  the  plea  or  notice,  to  be  available  on 
trial. 

Bishop  v.  Earl,  17  Wend.  316,  149 

The  Statute  (2  R.  S..  352,  sec.  10),  did  not  authorize 
plea  of  nil  debet  in  cases  other  than  those  in  which 
before  it  was<proper;  accordingly  held,  nil  dehet  not 
good  plea  to  declaration  in  debt  on  recognizance. 

White  v.  Converse.  20  Wend.  266,  849 

Defendant  in  replevin,  whether  he  lays  property 
in  himself  or  a  stranger,  must  traverse  property  in 
plaintiff. 

Prosser  v.  Woodward,  21  Wend.  205,  1O65 

What  proper  course  of  pleading  when  defendant 
in  replevin  pleads  property  in  third  person  travers- 
ing plaintiff's  right.  Idem.  1O65 
In  justifying  the  taking  of  property  by  sheriff,  un- 
der writ  of  replevin,  it  must  be  averred  that  bond 
for  return  of  property  was  delivered  with  the  writ 
to  the  officer. 

Morris  v.  Van  Voast,  19  Wend.  283,  6O» 

In  replevin  against  officer  whose  levy  was  lawful, 
but  who  refused  to  surrender  on  demand,  plaintiff 
should  declare  for  the  detention  and  not  the  taking. 
Randall  v.  Cook,  17  Wend.  53,  58- 

Rules  as  to  form  of  replication,  see 

Hanna  v.  Rust,  21  Wend.  149.  1O45- 

Replication  presenting  question  of  law  is  bad. 

FidUrv.  Cooper,  19  Wend.  285.  61O 

In  case  of  new  promise  after  insolvent's  dis- 
charge, plaintiff  may  declare  on  original  promise- 
and  insist  on  new  promise  by  way  of  replication. 

Fitzgerald  v.  Alexander,  1«  Wend.  402,         651 
In  plea  of  justification,  charges  of  declaration 
must  be  directly  met,  and  publication  must  be  jus- 
tified according  to  sense  given  to  it  by  plaintiff. 

Fidler  v.  Delamn,  20  Wend.  57.  77* 

Charge  of  smuggling  goods  is  libelous. 

StiUwell  v.  Barter,  19  Wend.  487,  68O- 

Justification  must  be  as  broad  as  the  libel,  and  a 
charge  of  having  been  actively  and  profitably  en- 
gaged In  smuggling  during  the  late  war  is  not  jus- 
tified by  proof  of  a  single  instance  previous  to  the 
war.  I il>  in.  68O- 

On  motion  In  arrest  or  on  error,  declaration  in 
slander  held  good,  where  words  are  of  doubtful 
meaning,  but  capable  of  slanderous  sense,  although* 
there  be  no  averment  beyond  that  of  an  intent  to 
charge  a  spec!  fie  crime;  a  stricter  rule  prevails  on 
demurrer. 

Kennetlv  r.  Gifford,  19  Wend.  296,  613 

A  plea  of  justification  to  libel  suit  by  one  of  mem- 
bers of  firm  for  libel  against  the  firm,  is  an  admis- 
sion that  plaintiff  la  one  of  the  firm. 

FidUr  r.  DrUiwn,  20  Wend.  67,  77O 

Plea  of  justification  admits  the  truth  of  the  innu- 
endoes  as  contained  In  the  declaration.    Idem.    77ft 
In  special  pleas  facts  and  not  evidence  must  bo 
alleged. 

iHiiiirl*  r.  Hallcnberk,  19  Wend.  408,  658 

A  fraudulent  concealment  by  defendant  until 
after  statute  has  attached,  Is  no  answer  to  plea  of 
•tetUteof  Limitation*. 

Allen  v.  Mill*,  17  Wend.  202,  in- 
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In  action  by  vendor,  on  covenant  for  purchase  of 
farm.averment  of  tender  of  deed  or  readiness  to  per- 
form, is  not  necessary,  where  purchaser  has  Riven 
notice  of  intent  to  abandon  contract,  and  such  no- 
tice is  averred. 

North's  Admr.  v.  Pepper,  21  Wend.  636,     1217 
Averment  of  title  in  premises  agreed  to  be  con- 
veyed.   Idem.  1817 
In  action  against  purchaser,  averment  of  execu- 
tion of  deed,  notice  to  purchaser  and  demand  of  per- 
formance on  his  part,  is  equivalent  to  averment  of 
tender  of  det'd.    Idem.                                           1817 
In  tort,  plaintiff  may  declare  against  one  of  sev- 
eral defendants,  notwithstanding  an  order  to  hold 
to  bail  bad  been  obtained. 

Jarvis  v.  Blennerhansct,  18  Wend.  627,          491 
New  assignment  of  trespass  must  allege  that  it  is 
other  and  different  from  that  justified. 

Hanna  v.  Runt.  21  Wend.  149,  1O45 

In  action  of  trespass  quareclausumfrcgit,  removed 
*o  C.  P.  on  plea  of  title,  plaintiff  may,  inC.  P.,  add  a 
particular  description  of  close. 

People  v.  Albany  C.  P.  19  Wend.  123,  558 

Relief  is  granted  where  it  appears  plaintiff  pro- 

•ceeded  in  C.  P.  for  trespass  upon  premises  other 

•lian  those  alleged  in  justice  court.    Idem.          552 

In  action  of  trespass  against  officer  for  taking 

.property  for  rate  or  tax  imposed  by  incorporated 

.aqueduct  company,  plea  of  justification  need  not 

.aver  the  organization  of  the  company. 

Beekman  v.  Traver,  20  Wend.  67,  779 

Averring    warrant   under   which   property   was 

taken,  without  stating  it  to  be  under  hand  and  seal 

•of  officer  issuing  it,  is  sufficient.    Idem.  779 

Plea  justifying  taking   of  property  in   several 

counts  of  declaration  mentioned,  is  sufficient  an- 

:Swer  to  declaration  containing  two  counts  alleging 

conversion  of  same  property.    Idem.  779 

In  trover,  plea  of  property  in  a  third  person  is 

.bad. 

Hurst  v.  Cook,  19  Wend.  463,  672 

A  special  plea  in  trover  showing  that  there  was  not 
an  unlawful  conversion  of  plaintiff's  property,  is 
bad  in  form  ;  contra  where  defendant  admits  that 
there  once  was  cause  of  action,  and  sets  up  subse- 
quent matter  in  discharge  or  avoidance.  Idem.  672 
Plea  in  justice  court  is  not  a  waiver  of  objections 
previously  taken  and  decided  against  defendant. 

Shannon  v.  Comztock,  21  Wend.  457,  1154 

In  action,'on  note  given  in  pursuance  of  covenant, 
If  maker  wishes  to  avail  himself  of  defense  under 
statute  allowing  consideration  of  sealed  instruments 
to  be  inquired  into,  he  must  plead  it  or  give  notice 
thereof. 

Fay's  Admr.  v.  Richards,  21  Wend.  626,     1213 
Plea  put  in  after  a  decision  upon  an  objection  to 
the  sufficiency  of  an  indorsement  on  a  process  is  no 
waiver  of  the  objection. 

Avery  v.  Slack,  17  Wend.  85,  7O 

A  replication  that  insolvent's  discharge  pleaded  in 
bar  of  recovery  was  obtained  by  fraud,  admits  ju- 
risdiction officer  who  granted  the  discharge. 

Ayres  v.  Scribner,  17  Wend.  407,  181 

Party  committing  fault  in  pleadings  cannot  com- 
plain where  opposite  party  treats  them  as  though 
they  were  made  in  proper  form. 

McPherson  v,  Melhinch,  20  Wend.  671.  989 
Plea  byindorsers  in  joint  action  against  maker 
•and  indoreer  of  note,  in  form  as  though  sued  alone, 
retained  by  plaintiff's  attorney  for  seven  days  with- 
out objection  is  not  a  nullity,  and  default  entered 
thereon  will  be  set  aside. 

Sands  v.  Bullock,  20  Wend.  680,  992 

PRACTICE. 

Rule  to  appear  and  plead  may  be  entered  during 
same  term  in  which  notice  is  served,  if  notice  be 
served  during  term. 

Platt  v.  Torrey,  18  Wend.  572,  472 

Where  rule  to  transcribe  record  on  suing  out  writ 
•of  error  is  to  be  entered,  see 

Crow)  v.  Franklin,  18  Wend.  510,  451 

A  special  verdict  in  a  personal  action  as  well  as  a 
Mil  of  exceptions  or  case  made,  must  in  the  first  in- 
stance be  heard  and  decided  by  the  circuit  judge.un- 
less  he  direct  otherwise. 

Bk.  of  Monroe  v.  Brockway,  18  Wend. 
680,  509 

PRESCRIPTIVE  RIGHTS. 

Public  has  no  right  to  use  lands  of  an  individual  , 
as  a  landing  place,  against  his  will ;  user  for  more 
than  20  years  does  not  give  such  right. 

Peanall  v.  Post,20  Wend.  111.  795 

Capacity  of  public  at  large,  as  distinguished  from 
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corporations,  to  acquire  prescriptive  right  to  use 
lands,  see    Idem.  795 

To  give  prescriptive  right  to  flow  lands,  enjoy- 
ment must  have  been  uninterrupted  and  adverse 
for  twenty  years. 

Hart  v.  Vote.  19  Wend.  365,  638 

Uninterrupted  possession  prima  facie  is  evidence 
that  it  is  adverse.  Idem.  638 

An  uninterrupted  user  alone  does  not  give  pre- 
scriptive right. 

Coloin  v.  Burnet,  17  Wend.  564,  235 

PRINCIPAL  AND  AGENT. 

Agent  for  collection  of  bills  is  held  to  strict  vigi- 
lance in  making  presentment  for  acceptance ;  if 
debt  is  lost  through  bis  negligence,  measure  of 
damages  is  prima  facie  amount  of  bill :  evidence  is 
admissible  of  circumstances  in  mitigation  or  to  re- 
duce recovery  to  nominal  amount. 

Alien  v.  Suydam,  20  Wend.  321.  868 

Superintendent  of  canals  is  personally  liable  in 
case  for  negligence  of  workmen  engaged  in  making 
repairs. 

Shepherd  y.  Lincoln,  17  Wend.  250,  126 

Makers,  signing  with  their  individual  names  a 

promissory  note,  although  containing  description 

o_f  the  character  in  which  it  is  given,  are  personally 

liable,  unless  it  appears  note  was  in  fact  given  for 

corporate  debt  by  makers  as  agents  with  authority. 

Brockway  v.  Allen,  17  Wend.  40,  53 

Agent,  whose  character  is  not  known  to  party 

with  whom  he  contracts,  is  personally  liable. 

Idem.  53 

Agent  of  incorporated  company  may  receive  au- 
thority to  act   otherwise  than  by  formal  resolu- 
tion ;  it  may  be  collected  from  circumstances. 
Troy  Tpke  &  R.  R.  Co.  v.  McChesney,  21 

Wend.  296,  1096 

General  agent  with  power  to  make  contracts  for 
purchase  of  grain  has  power  to  alter  or  modify  such 
contracts  made  by  him. 

Anderson  v.  Coonley,  21  Wend.  279,  1O91 

Limiting  agent's  authority  to  a  particular  busi- 
ness does  not  make  it  special.  Idem.  1O91 
Vendors  selling  in  their  own  name  cannot  relieve 
themselves  from  responsibility  on  ground  that  they 
acted  as  agents  unless  they  disclosed  names  of  their 
principals. 

Waring  v.  Mason,  18  Wend.  425,  422 

Auctioneer  acting  as  mere  agent  who  does  not 
disclose  his  principals,  is  personally  liable  as  vendor 
of  goods. 

Mills  v.  Hunt,  17  Wend.  333,  156 

Aff 'd  S.  C.  in  error,  20  Wend.  431. 

PRINCIPAL  AND  SURETY. 

It  is  not  necessary  to  proceed  against  principal 
on  bond  to  appear  on  adjourned  day  before  pro- 
ceeding against  surety. 

Seeley  v.  Evam,  19  Wend.  459,    '  671 

Sureties  of  sheriff  are  not  liable  for  money  collect- 
ed by  him  on  execution  which  came  into  his  hands 
as  deputy  of  former  sheriff. 

People  v.  McHenry,  19  Wend.  482,  678 

Where  debtor  on  receiving  note  in  part  payment 

of  existing  liability  agrees  to  wait  certain  time  for 

the  residue :  held,  agreement  to  wait  not  founded 

upon  sufficient  consideration  to  discharge  sureties. 

OUtsonv.  Renne,  19  Wend.  389,  646 

PROCHEIN  AMI. 

Time  of  appointment  of,  see 

Fitch  v.  Fitch.  18  Wend.  513,  452 

After  plea  pleaded.defcndant  is  too  late  to  move 

to  set  aside  plaintiff's  proceedings,  on  ground  that 

suit  is  prosecuted  without  appointment  otprochein 

ami. 

Fellows  v-  Niven,  18  Wend.  563,  469 

QUESTIONS  OF   LAW  AND  FACT. 

Where  there  is  evidence  to  repel  presumption 
arising  from  twenty  years'  uninterrupted  adverse 
user,  the  question  must  be  submitted  to  the  jury. 
Parker  v.  Foote,  19  Wend.  309.  618 

Question,  whether  contract  to  let  sheep  at  a  sum 
in  excess  of  legal  interest  on  value,  is  a  device  or 
shift  to  evade  Statute  of  Usury  should  be  submit- 
ted to  the  jury. 

Hall  v.  Haggart,  17  Wend.  280.  137 

On  the  claim  of  property  as  exempt  from  execu- 
tion the  question  whether  the  debtor  has  or  has  not 
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purposely  reduced  his  visible  property  with  intent  | 
to  defraud  his  creditors,  is  question  for  the  jury. 

Brackett  v.  Watkin»,  21  Wend.  68,  1O1 7 

Reasonable  time  in  which  to  remove  goods ;  after 
purchase  on  execution  against  tenant,  when  there 
is  no  dispute  as  to  the  facts,  is  for  the  court. 

Gilltert  v.  Moodu,  17  Wend.  #>t,  163 

Question  of  fraudulent  intent  in  sale  of  chattel 
where  possession  remains  in  vendor  and  is  unex- 
plained, is  for  the  court  and  not  the  jury,  and  when 
submitted  to  jury  who  find  against  law,  new  trial 
will  be  granted. 

Steoens  v.  Fi&her,  19  Wend.  181,  573 

Where  agent  received  butter  to  sell,  with  direc- 
tions "to  do  the  best  he  could  with  it  -  to  do  as  well 
as  it  it  was  bis  own:"  held,  question  of  excess  of  au- 
thority was  for  the  jury  upon  evidence  of  usual 
course  of  business  in  relation  to  such  matters. 

AfcAforrw  v.  Simp-nm,  21  Wend.  610,          12O7 
Whether  payment  by  check  for  stocks  subscribed 
for.is  compliance  with  statute.is  question  of  law  for 
the  court. 

Ctocker  v.  Crane,  21  Wend.  211,  1O67 

What  is  reasonable  diligence  in  holder,  in  making 

inquiry  as  to  residence  of  indoreer,  where  there  is 

no  dispute  as  to  facts  of  the  case,  is  question  of  law. 

B'k.  of  Utica  i:  Bender,  21  Wend.  643,       1219 

Where  sum  specified  in  notice  of  protest  varies 

from  the  true  sum,  it  is  for  the  jury  to  say  whether 

party  has  or  has  not  been  misled. 

Downer  v.  Reiner,  21  Wend.  10,  997 

Question  of  acquiescence  in  boundaries  arising 

from  maintenance  of  division  fence  is  for  the  jury, 

with  instructions  as  to  the  law  of  the  case  from  the 

judge. 

Bradntreet  v.  Pratt,  17  Wend.  44,  55 

Where  there  is  discrepancy  in  testimony  of  single 
witness  relied  upon  to  prove  the  material  fact  in  the 
case,  it  must  be  submitted  to  the  jury. 

Fitzgerald  v.  Alexander,  19  Wend.  402,         651 
Fraudulent  intent  in  cases  of  mortgage  of  chat- 
tels unaccompanied  by  change  of  possession,  is 
question  of  law. 

Beekman  v.  Bond,  19  Wend.  444,  665 


QUO  WARRANTO. 

In  quo  ii-iin  nntii  for  usurping  public  franchises, 
where  defendants  place  their  defense  upon  a  strict 
compliance  with  the  statute  creating  the  franchise, 
and  jury  find  against  them,  ouster  follows;  and 
where  there  was  no  exception  taken  on  trial,  court 
refused  to  make  any  intendments  in  defendant's 
favor,  as  that  departure  from  provisions  of  statute 
were  not  material,  or  productive  of  injury  to  the 
public,  etc. 

fVopte  p.  Thnmpimn,  21  Wend.  235,  1076 

Grant  of  right  to  build  bridge  across  public  nav- 
igable river;  held,  a  franchise  of  a  public  nature, 
and  that  </«"  vnrrantn  or  information  in  nature  ot, 
would  lie  in  name  of  people  of  State,  on  relation 
of  any  aggrieved  citizen.  Idem.  1O76 

Uond  given  for  faithful  performance  of  grant 
does  not  take  away  right  to  such  remedy. 

Idem.  1076 

It  was  also  held  in  this  case  that  conditions  pre- 
scribed were  continuing  eonditlons.  and  although 
compiled  with  fora  number  of  years  (29),  a  non- 
compliance  thereafter  was  a  in isuser  subjecting  de- 
fendants to  a  forfeiture  of  their  franchise. 

Idem.  1076 

Where  on  nun  warrants  to  try  title  to  public  office, 
it  appeared  that  votes  were  omitted  to  be  counted, 
rvlator  was  adjudged  elected,  notwithstanding  oer- 
tineat*-  of  county  canvassers  to  the  contrary. 

t'e»vUv.  Vail.  a)  Wend.  IS.  76O 

Information  died  after  day  from  which  term  of 
office  commenced  to  run  i-  regular,  though  defend- 
ant is  holding  over  under  certificate  of  re-election. 

1-l'in.  76O 


RAPE. 

On  trial  of  one  charged  with  rape  or  assault 
with  Intent,  etc*.,  inquiry  may  be  made  of  prosecu- 
trix  whether  she  had  previous  connection  with 
other  men. 

Penpto  r.  Abbot,  18  Wend.  180.  576 

She  may  be  shown  to  be  In  fact  a  common  prosti- 
tute ami  to  have  Imil  previous  voluntary  connec- 
tion with  prisoner;  so.  also,  particular*  actM  an<l  as- 
sociations showing  want  of  chastity  may  be  shown. 
Idem.  576 
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Same  rules  of  evidence  are  applicable  to  trial  for 
indictment  for  a  simple  assault  and  battery  on  & 
female,  followed  with  carnal  knowledge. 

Idem.  576 

Magistrate,  before  whom  complaint  of  rape  wa» 
made,  is  inadmissible  to  impeach  prosecutrix  on 
trial.  Idem.  576 

REAL  PROPERTY. 

Enjoyment  of  easement  as  applied  to  case  of  win- 
dows overlooking  lands  of  another  to  authorize  pre- 
sumption of  grant,  must  have  been  uninterrupted 
and  adverse  for  period  of  twenty  years  and  with 
knowledge  and  acquiescence  of  owner. 

Parker  v.  Foate.  19  Wend.  309,  618 

The  old  doctrine  of  title  by  prescription  is  not  a 
part  of  our  law.  Idem.  018- 

In  proceedings  under  statute  to  compel  determi- 
nation of  claims  to  real  property,  where  verdict  is 
found  against  plea  denying  possession,  opposite 
party  must  enter  rule  requiring  plea  to  title,  and  if 
no  plea  is  interposed  or  disclaimer  put  in,  judgment 
may  be  entered  by  prevailing  party  and  is  a  bar  to 
all  claim  of  property  by  his  adversary. 

Tanner  v.  Tibbie*.  18  Wend.  544,  463 

Party  proceeding  under  Statute  to  Compel  Deter- 
mination of  Claims  to  Real  Estate,  is  entitled  to 
judgment  of  discontinuance  if  opposite  party  plead- 
ing in  abatement,  fails  to  plead  to  title  after  a  rule 
for  that  purpose ;  but  opposite  party  is  entitled  to 
costs. 

Tanner  v.  Tibbifx,  19  Wend.  133,  555 

Such  costs  must  be  inserted  in  record  of  discon- 
tinuance; record  for  costs  alone  cannot  be  made, 
unless  by  leave  of  court.  Idem.  655 

RECOGNIZANCE. 

In  recognizance  to  appear,  offense  need  only  be 
substantially  set  forth. 

People,  v.  Blankman.  17  Wend.  252,  126 

A  party  under  recognizance  may  be  called  on  at 
any  day  of  court  without  notice  to  him  or  his  bail. 
Idem.  126 

A  recognizance  cannot  be  respited  from  one  court 
to  another  contrary  to  the  remonstrance  and  express- 
dissent  of  the  bail,  if  they  have  the  principal  in 
court  at  the  time  of  the  motion  for  a  respite. 

People  v.  Clary,  17  Wend.  374,  1 7O 

In  prosecution  or  C.  P.  recognizance  of  ImH  in 
Supreme  Court,  time  of  surrender  is  governed  by 
practice  of  latter  court. 

Ward  v.  Mozer,  19  Wend.  153.  56» 

In  action  on  recoznizance,  it  is  good  defense  that 
directions  were  given  by  plaintiff,  effect  of  which 
was  to  prevent  service  of  process  on  defendant  in- 
original  suit,  or  that  fraud  or  collusion  was  used 
to  prevent  such  service,  but  the  latter  must  be  di- 
rectly charged  in  the  plea  or  notice,  to  be  available 
on  trial. 

Bishop  v.  Earl,  17  Wend.  316,  14» 

RECORDING  OF  DEEDS,  ETC. 

Prior  registration  by  grantee  of  second  deed  who 
took  with  knowledge  of  prior  unregistered  deed, 
gives  no  preference. 

Jack»m  v.  Leek,  19  Wend.  339.  6«9 

Prior  record  of  deed  to  second  grantee  from  same 
grantor  does  not  render  valid  a  deed  from  such 
grantee  executed  subsequent  to  recording  of  deed 
to  first  grantor. 

Van  Rciuwelaer  r.  Clark,  17  Wend.  25.  48 

Statute  declaring  omission  to  record  deed  fraud- 
ulent and  void  as  against  subsequent  purchaser  for 
valuable  consideration,  is  construct!  same  as  statute 
declaring  such  omission  fraudulent  and  void  as  to 
subsequent  hoiia  fide  purchaser  for  valuable  con- 
sideration. Idem.  48 

Notice  of  prior  unrecorded  conveyance  for  pur- 
pose of  showing  null, i  Adt*  may  be  shown  at  law  as 
well  as  in  equity.  Idem.  48 

REDEMPTION. 

Where  lands  am  sold  under  execution,  redemption 
by  junior  judgment  creditor  is  no  bar  to  action  at 
law  to  enforce  payment  of  judgment. 

Kmmet  r.  ItrtuMreet,  20  Wend.  SO,  773 

Under  Act  of  1*17.  where  lessee  or  his  assignee  is 
possessed  of  any  building  ereeU-d  on  demiaed  pn-mis- 
PS  or  has  an  uncxplred  term  of  at  least  five  yearn 
therein,  and  such  Interest  is  sold  on  execution, 
property  may  be  redeemed. 

Wt*ir.rveU  r.  Pe'-pte,  20  Wend.  4I«.  9O1 

To  entitle  creditor  to  redeem  land  sold  under  ex- 
ecution, a  strict  compliance  with  the  statute  is  nec- 
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«8sary,  and  a  receipt  of  purchase  price  by  purchaser 
is  unavailing  where  It  appeared  it  was  under  a  mis- 
representation that  requirements  of  statute  had 
been  complied  with. 

WaOer  v.  Hart-is,  30  Wend.  555,  948 

In  redeeming  lands  sold  under  execution,  subse- 
quent creditor  must  present  his  claim,  etc.,  to  the 
last  previous  redeeming  creditor,  or  to  the  officer 
who  made  the  sale :  payment  to  the  original  pur- 
chaser is  not  sufficient. 

People  v.  Baker,  20  Wend.  602,  965 

Payment  to  deputy  who  made  the  sale  after  term 
of  office  of  the  sheriff  has  expired,  is  good. 

Idem.  965 

"Payment  by  bank  check  Is  not  good ;  money  or 
Its  equivalent  muet  be  paid.  Idem.  965 

In  redeeming,  creditor  must  exhibit  to  purchaser, 
creditor,  or  officer  who  made  the  sale,  a  copy  of  the 
docket  of  his  judgment  duly  certified ;  such  exhibit 
cannot  be  dispensed  with  by  officer  who  made  the 
sale. 

People  v.  Sh'ff.  of  Broome,  19  Wend.  87,       54O 

Computation  of  time  in  redemption  of  land  sold 
under  execution,  see  Idem.  540 

On  redemption  of  land  by  creditor,  sheriff  cannot 
dispense  with  any  requirements  of  the  statute,  and 
if  he  do,mo»»damu8  will  be  awarded  directing  execu- 
tion of  deed  to  original  purchaser. 

People  v.  Covell,  18  Wend.  598,  482 

Judgments  and  decrees  are  liens  upon  chattels 
real,  but  terms  for  years  or  chattel  interests  are  not 
within  operation  of  statute  authorizing  redemp- 
tion of  real  estate  sold  on  execution. 

People  v.  WesterveU,  17  Wend.  674,  273 

Aff'd.  WesterveU  v.  People,  20  Wend.  416,          9O1 

REFERENCE. 

Rule  for  judgment  on  report  of  referees  in  action 
of  tort  is  unwarranted  and  will  be  set  aside  on  mo- 
tion, unless  stipulation  to  refer  contain  an  express 
authority  to  enter  such  rule. 

Dederick's  Adm'rs  v.  Richley,  19  Wend. 

108,  547 

Motion  to  set  aside  such  rule  may  be  made  after 
lUMe  of  a  year  from  its  entry.  Idem.  547 

In  action  of  account,  notice  of  hearing  before  ref- 
erees need  not  be  given  where  defendant  has  not 
.appeared  in  the  action  in  person  or  by  attorney. 

Jacobs  v.  Fountain.  19  Wend.  121,  551 

Notice  of  signing  of  report  by  referees  must  be 
given  to  the  losing  party. 

Hendricks  v.  Bloodgood,  18  Wend.  670,         5O6 
Order  for  reference  cannot  regularly  be  made  by 
circuit  judge  at   circuit  court  held  by  him,  un- 
less both  parties  be  present,  or  on  reasonable  no- 
tice to  absent  party. 

McCoun  v.  Rowley,  19  Wend.  85,  539 

Only  cases  of  accounts  between  parties  are  refer- 
able ;  actions  of  tort  are  not  referable. 

Selmser  v.  Redfleld,  19  Wend.  21,  517 

Dederick's  Adm'r.  v.  Richley,  19  Wend. 

108,  547 

Plaintiff  cannot  enter  rule  for  judgment  on  re- 
port of  referees  in  action  of  tort  unless  expressjy 
authorized  by  rule  of  reference ;  nor  will  courts  in 
such  actions  review  doings  of  referees. 

laein.  517 

RELEASE. 

A  covenant  not  to  sue  one  maker  of  note,  and  that 
iSueh  covenant  shall  be  deemed  to  all  intents  and 
(purposes  a  release  of  such  maker,  is  no  bar  to  recov- 
ery against  all  the  makers, 

Crouch  v.  Mill*,  21  Wend.  424,  1142 

Where  there  are  three  consecutive  indoreers  to  a 
promissory  note,  the  release  by  plaintiff  of  first  in- 
dorser  is  bar  to  action  against  second  and  third  in- 
dorse rs. 

Newcomb  v.  Raynor,  21  Wend.  108.  1O31 

REPLEVIN. 

See  SHERIFF. 

Party  depositing  notes  as  collateral  security  for 
•payment  of  another  note  made  on  usurious  agree- 
•ment  may  repudiate  the  agreement  and  bring  re- 
-plevin  for  their  recovery,  but  demand  before  suit  is 
necessary. 

Boughton  v.  Bruce,  20  Wend.  234,  837 

Writ  of  replevin  cannot  legally  be  executed  unless 

;a  bond  with  two  sureties  be  delivered  to  the  sheriff. 

Smith  v.  McFall,  18  Wend.  521,  455 

A  plaintiff  in  replevin  cannot  regularly  declare 
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until  the  writ  be  returned  with  names  of  sureties 
annexed. 

Wilson  v.  Williams,  18  Wend.  581.  475 

In  replevin,  a  general  verdict  for  plaintiff  on  plea 
of  non  cepit  and  property  in  a  stranger  authorized 
a  finding  for  plaintiff  on  both  issues. 

Rhodes  v.  Bunts,  21  Wend.  19,  1OOO 

In  replevin,  defendant  claiming  property  must 
not  only  give  notice  of  his  claim,  but  must  also  de- 
mand a  trial  of  its  validity,  and  tender  the  necessary 
fees  of  officer  and  jury  previous  to  delivery  of  prop- 
erty to  plaintiff. 

Miller  v.  Franklin,  17  Wend.  278,  136 

Where  defendant  is  not  in  funds,  reasonable  in- 
dulgence to  pay  fees  should  be  given.  Idem.  136 

A  removal  of  goods  by  virtue  of  writ  of  replevin, 
from  one  part  of  house  to  another,  under  agreement 
that  .such  removal  should  have  like  effect  as  if 
goods  were  removed  to  house  of  another  person,  is  a 
complete  dispossession,  and  claim  of  property  there- 
alter  is  too  late. 

Lesher  v.  Pierson,  17  Wend.  518,  22O 

Replevin  proceedings  allowed  to  stand  on  pay- 
ment of  costs,  where  had  on  defective  bond  which 
was  amended  after  service  of  writ. 

Hawleu  v.  Bates,  19  Wend.  632,  732 

Mortgage  of  chattels  accompanied  by  possession 
giving  mortgagee  right  to  take  possession  if  mort- 
gagor attempted  to  remove  goods  from  the  county; 
held,  on  such  removal,  mortgagee  might  bring  re- 
plevin, and  his  recovery  as  for  the  value  of  the 
goods  would  be  bis  interest  therein  after  deducting 
mortgage  debt,  except  where  mortgage  had  become 
absolute. 

Russell  v.  ButterfleU,  21  Wend.  300,  1098 

It  is  not  optional  with  sheriff  to  dispense  with 
bond  in  replevin  cases,  without  its  proceedings  are 
irregular;  sheriff  is  not  liable  for  insufficient  sure- 
ties, unless  formally  excepted  to  by  defendant. 

Wttiton  v.  Williams,  18  Wend.  581,  475 

Where  plaintiff  in  replevin,  on  the  trial  submits 
to  a  nonsuit,  and  defendant,  entitled  to  judgment  de 
retorno.  elects  to  take  judgment  for  value  of  the 
property,  he  may  have  such  value  assessed  by  the 
jury  impaneled  in  the  cause  and  writ  of  inquiry 
is  not  necessary. 

Van  Alstyne  v.  Kittle,  18  Wend.  524,  456 

RESIDENCE. 

Domicil  of  party  may  be  in  one  State  and  his  act- 
ual residence  in  another. 

Frost  v.  Brisbin,  19  Wend.  11.  513 

One  domiciled  here  but  personally  superintend- 
ing a  business  carried  on  by  him  out  of  the  State 
is  not  a  resident  of  this  State,  within  meaning  of 
Act  to  Abolish  Imprisonment.  Idem.  513 

One  here  temporarily,  intending  to  return  to  the 
place  of  his  domicil,  is  not  a  resident  within  mean- 
ing of  such  Act. 

Boardman  v.  House,  18  Wend.  512,  452 

RIGHT  OF  WAY. 

Grantee  has  right  of  way  over  grantor's  lands 
when  his  part  cannot  be  approached  from  the  high- 
way. Grantor  may  select  the  track  of  the  way,  but 
grantee  must  keep  it  in  repair:  if  grantor  do  not 
select  the  tract,  grantee's  selection  will  be  sup- 
ported. 

Holmes  v.  Seely,  19  Wend.  507,  687 


SCHOOLS. 

Site  of  school-house  must  be  designated  by  in- 
habitants in  district  meeting,  and  authority  cannot 
be  delegated  to  the  trustees. 

Benjamin  v.  Hull,  17  Wend.  437,  191 

SEAL. 

Agents,  trustees,  etc.,  are  personally  liable  on  con- 
tracts under  seal,  made  in  their  individual  charac- 
ters :  and  parol  evidence  that  it  was  not  intended 
that  they  should  be  personally  liable  Is  inadmissible. 
Lincoln  v.  Crandell,2l  Wend.  101,  1028 

SEDUCTION. 

Father  may  maintain  action  for  seduction  of  in- 
fant daughter  without  proof  of  actual  loss  of  serv- 
ice 

Hewitt  v.  Prime,  21  Wend.  79,  1O21 

Circumstances,  the  consequence  of  the  principal 

act,    although   not  transpiring  until  after    suit 

brought,  may  be  shown  in  aggravation  of  damages. 

Idem.  1021 
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SERVICE. 

Order  extending  time  to  make  a  case  for  20  days, 
must  be  served  within  four  days  after  verdict,  and 
•will  not  prevent  judgment  unless  served  with  order 
to  stay. 

Hoffman  v.  Loomis,  18  Wend.  513,  452 

Notice  of  rule  to  appear  and  plead  need  not  be 
served  upon  the  attorney  of  the  party  upon  whom 
the  original  notice  was  served. 

Platt  v.  Torrey,  18  Wend.  572,  472 

Service  of  papers  by  putting  them  under  door  and 
pushing  them  into  office  of  attorney  is  not  good. 

Anon.,  18  Wend.  578,  474 

Attorney  need  not  take  letter  from  postoffice 
charged  with  postage,  although  he  have  reason  to 
believe  it  contains  law  papers. 

Anon.,  19  Wend.  87.  54O 

In  suit  against  corporation,  where  there  is  no  pre- 
siding officer,  cashier,  secretary  or  treasurer.service 
of  summons  upon  any  other  officer  is  good. 

Tom  v.  First  Soc.,  etc.,  19  Wend.  25,  518 

An  order  for  bill  of  particulars  is  duly  served  by 

delivering  a  copy :  the  original  need  not  be  shown. 

Bridgman  v.  Gregory,  19  Wend.  9,  513 

What  is  good  service  of  papers  after  change  of  law 

Agent  by  defendant  after  commencement  of  suit, 

see, 

Loomis  Adit. ,  19  Wend.  641,  735 

Where  plaintiff  accepts  amended  plea  after  de- 
murrer, which  is  not  accompanied  by  affidavit  as  re- 
•quired  by  rule  of  court,  the  objection  is  waived. 

Buffalo  v.  Scranton,  'M  Wend.  876,  991 

Where  defendant  in  actual  custody  upon  a  cap.  ad 

resp.  employs  an  attorney  to  defend  the  action, 

service  of  declaration   on  attorney  alone  is  good 

.B«rviee. 

Thomas  v.  Curtis,  20  Wend.  675,  99O 

And  though  delivered  absolutely,  does  not  entitle 

•defendant  to  a  discharge.    Idem.  99O 

When  paper  is  mailed  to  attorney  for  service,  the 

day  of  mailing  and  not  date  of  receipt,  is  the  date 

of  service. 

Smith  v.  Durkee,  20  Wend.  684,  993 

Declaration  is  not  within  meaning  of  statute  for- 
bidding service  of  civil  process  on  an  elector  dur- 
ing time  appointed  for  the  election  of  State  and 
-county  officers. 

Coriies  v.  Holmes,  20  Wend.  881,  993 

Admission  by  agent,  of  due  service  of  notice  of 
•motion,  is  not  enough  if  it  be  shown  that  full  notice 
•was  not  given. 

Lockwood  v.  McLean,  18  Wend.  658,  5O1 

Service  on  adverse  party  of  copy  of  suggestion 
•entered  upon  record,  of  death  of  a  party,  is  unneces- 
sary. 

Bate*  v.  Green,  19  Wend.  630,  731 

SET-OFF. 

Agreement  made  after  giving  of  a  note  that  a 
debt  to  be  contracted  by  payee  with  third  person, 
«hould  be  allowed  In  payment  of  note.may  be  shown 
In  payment  under  general  issue  :  but  such  debt  is 
inadmissible  as  a  set-off. 

Knves  v.  Henderson,  17  Wend.  190,  1O6 

Demands  against  assignor  of  contract,  acquired 
subsequent  to  assignment,  cannot  be  set  off  in  ac- 
tion in  name  of  assignor  for  benefit  of  assignee. 

M»i<t  v.  GUlett.  19  Wend.  397,  649 

Administrator  after   rendition    of   a   judgment 

against  him  for  a  debt  of  intestate,  not  allowed  in 

•equity  to  set  off  a  judgment  purchased   against 

plaintiff  thereafter. 

HUI*  r.  Tollman,  Err.,  21  Wend.  674,         123O 

SHERIFF  AND  CONSTABLE. 

See  OrriCB  AND  OFFICER. 

Sheriff  sued  for  act  done  In  the  execution  of  a 

process,  though  ln<l<-mnillc<l  by  party  suing  it  out, 

in  entitled  to  take  upon  himself  the  conduct  of  the 

defense,  and  to  retain  such  attorney  as  he  we*  fit. 

Peck  v.  Acker.  20  Wend.  «05.  '.tttc, 

Power*  of  old  sheriff  cease  within  ten  days  after 
aervioe  of  count  v  clerks' certificate  that  new  sheriff 
has  qualified  ami  given  security  requircii  by  law.and 
all  prisoners  not  assigned  within  the  ten  days  are  at 
liberty  to  go  at  large. 

HimU  r.  D»uM«l<i|/.21  Wend.  223,  1O71 

Recovery  against  sheriff  for  selling  property  on 
•execution  which  equals  or  exceeds  moneys  ool- 
lected  on  execution  sale,  will  bar  recovery  for  not 
paying  over  such  moneys,  though  constable  pro- 
ceeded under  bond  of  Indemnity  from  plaintiff  in 
execution,  upon  which  he  has  brought  action. 

Austrian/I  r.  natter.  21  Wend.  2%,  1O86 

If  BUD.  17,  18,  19.  20.  21. 


If  sheriff  suspends  proceedings  on  execution  on 
production  of  insolvent's  discharge  bydefendant.be 
incurs  the  peril  of  an  action  against  him  if  discharge 
be  shown  to  be  void. 

Orange  Co.  B'k.  v.  Dubois,  21  Wend.  351,    1117 

Where  plaintiff  and  defendant  in  execution  com- 
promise.sheriff  who  has  previously  levied  is  entitled 
to  poundage,  although  property  levied  on  was  cov- 
ered with  liens  to  amount  exceeding  its  value. 

Parsons  v.  Bmcdoin,  17  Wend.  14,  44 

An  order  to  prosecute  sheriff's  bond  given  on  re- 
lease from  arrest  on  attachment,  will  not  be  gran  ted 
until  after  default  upon  second  call  of  sheriff  at  a 
general  term. 

People  v.  Acker,  20  Wend.  612,  968 

When  sheriff  may  be  called,  see    Idem.  968 

Though  annual  town  meeting  determine  that  the 
number  of  constables  shall  be  three,  election  of  two 
ousts  all  constables  of  preceding  year,  neither  can 
hold  over  on  ground  that  no  one  is  chosen  in  his 
place. 

People  v.  Jones,  17  Wend.  81,  68 

Sheriff  is  not  answerable  for  sufficiency  of  sure- 
ties on  executing  writ  of  replevin, unless  defendant 
has  exeepted  to  them  and  they  or  new  sureties  have 
failed  to  justify. 

Westervelt  v.  Bell,  19  Wend.  531,  696 

Sheriff  is  liable  for  omission  to  take  sureties,  but 
the  omission  should  be  directly  and  distinctly  al- 
leged. Idem.  696 

SHIPS  AND  SHIPPING. 

Attachment  against  vessel  does  not  lie  at  suit  of 
sub-contractor  for  work  done  and  materials  found 
at  request  of  the  builder  of  the  vessel. 

HuMtell  v.  Denison,  20  Wend.  181.  819 

Under  Kev.  Stats,  attachment  lies  against  steam- 
boat for  wood  furnished  to  supply  her  furnaces. 
Crooke  v.  Slack,  20  Wend,  177,  818 

SLANDER  AND  LIBEL. 

See  PLEADINGS. 

Action  lies  for  charge  which  unlearned  under- 
stand as  imputing  a  crime,  unless  shown  to  have 
been  made  only  in  hearing  of  those  who  knew  the 
crime  could  not  be  committed. 

Kennedy  v.  Gifford,  19  Wend.296,  613 

A  publication  charging  a  Minister  with  using  filthy 
and  disgusting  water  in  malting  grains  for  brewing, 
is  libelous,  and  special  damages  need  not  be  shown 
to  sustain  action. 

White  v.  Delacan,  17  Wend.  49,  67 

Where  a  publication  is  a  libel  of  a  class,  an  indi- 
vidual of  the  class  cannot  sustain  action,  unless  the 
publication  point  him  as  one  of  the  individuals  In- 
tended. Idem.  57 

Charge  imputing  to  officer,  misconduct  in  certify- 
ing that  oath  was  administered  when  in  fact  it  was 
not.  and  a  gross  violation  of  oath  of  office  for  pur- 
pose of  ruining  another,  is  libelous  and  is  not  justi- 
fied by  proof  that  jurat  was  affixed  without  ad- 
ministering oath. 

TurriU  v.  Dallaicay,  17  Wend.  426,  188 

Jury  are  not  warranted  in  saying  that  such  publi- 
cation was  intended  merely  as  a  charge  of  inadvert- 
ence or  mistake.  Idem.  188 

A  publication  of  and  concerning  a  candidate  for 
an  elective  office,  which  charges  that  he  had  bar- 
tered away  a  public  improvement  and  would  be  an 
unfaithful  representative,  and  would  act  from  per- 
sonal motives  is  llbelous. 

Powers  v.  Duhols,  17  Wend.  63,  63 

Charge  of  smuggling  goods  Into  the  country  is 
libelous. 

Stiluxll  v.  Barter.  19  Wend.  487.  68O 

Action  on  the  case  lies  for  communication  to  the 
head  of  government  department  charging  subor- 
dinate with  peculation  mid  fraud  :  such  action  it 
In  nature  of  action  for  mnl.  pron.  and  to  sustain  It, 
plaintiff  must  show  both  malice  and  want  of  prob- 
able cause. 

Hnwantr.  TTuimpnon.  21  Wend.  319.  I1O6 

When*  conduct  of  such  subordinate  with  attend- 
ing circumstances.  Is  such  as  to  excite  honest  sus- 
picion of  the  citizen  making  the  charge,  question  of 
pnilialile  cause  should  be  submitted  to  the  jury. 

Idem.  1106 

Plaintiff  may  rest  his  caao  on  ground  of  probable 
cause  except  where  probable  cause  is  mere  matter 
of  mltfmttlon.  Idem.  11O6 

Slander  lie*  for  charging  an  unmarried  woman 
with  incontinence,  where  special  damage  is  alleged 
and  proved. 

William*  v.  H(ll,  19  Wend.  305.  617 
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Evidence  that  plaintiff  has  been  deprived  of  the 
hospitality  of  her  friends  is  sufficient  to  support  al- 
legation of  special  damages-  Idem.  617 

Slander  lies  for  publishing  libel  imputing  to  one 
corrupt  conduct  in  his  character  as  a  member  of 
the  Legislature,  although  the  libel  be  published 
after  the  expiration  of  his  term  of  office. 
Cramer  v.  Riggs,  17  Wend.  209, 

Slander  lies  for  words  "  you  will  steal "  when 
averred  in  the  declaration  that  defendant  meant 
and  intended  to  have  it  understood  and  believed 
that  plaintiff  had  been  guilty  of  larceny. 

Cornelius  r.  Van  Slyck,  21  Wend.  70,  1O17 

In  slander,  charge  that  plaintiff  had  counterfeit 

bills  in  his  possession  with  intent  to  pass  the  same, 

may  be  joined  with  charge  that  he  had  counterfeit 

plates  in  similtude  of  bank  bills,  with  intent,  etc. 

Dioytv.  Tanner,  20  Wend.  190,  822 

In  slander,  words  not  actionable  per  se  may  be 
charged  with  others  in  aggravation  of  damages. 
Idem.  822 

The  quo  antmo,  the  words  charged  as  spoken,  may 
be  shown  by  evidence  of  conversations  subsequent 
to  commencement  of  suit. 

Kennedy  v.  Gifford,  19  Wend.  296,  613 

Reports  of  public  reputation  of  truth  of  slander 
are  inadmissible.  Idem.  613 

Where  in  slander,  special  damage  was  alleged  in 
consequence  of  reports  of  facts  imputed  to  plaint- 
iff, plaintiff  must  prove  the  special  damage  was  the 
consequence  of  defendant's  slander. 

Hastings  r.  Palmer,  20  Wend.  225,  834 

STATUTES. 

Statute  in  derogation  of  the  common  law,  by 
which  the  title  of  one  to  lands  is  devested  and  trans- 
ferred to  another,  must  be  strictly  complied  with  in 
all  details  affecting  party  in  interest. 

Atkins  v.  Rinnan,  20  Wend.  241,  84O 

Statute  of  another  State  authorized  plaintiff,  after 
arrest  of  defendant,  to  agree  that  he  should  gp  at 
large  and  subsequently  to  proceed  against  him  by 
new  execution  or  such  other  proceeding  an  the  nature 
of  the  case  required:  held,  debt  on  such  judgment 
would  lie  against  defendant  removed  to  this  State. 

Simonton  v.  Barrell,  21  Wend.  382.  1121 

In  construing  statutes,   a   mere   change  in  the 

phraseology  in  the  revision  of  a  statue  will  not  be 

deemed  to  alter  the  law  unless  it  evidently  appears 

that  such  was  the  intent  of  the  Legislature. 

In  re  Brown ,  21  Wend .  316,  1 1 04 

In  construing  statute,  if  meaning  of  Legislature 
be  manifest,  the  intention  will  be  carried  into  effect 
although  apt  words  are  not  used  in  the  Act. 

Crocker  v.  Crane,  21  Wend.  211,  1O67 

STATUTE  OF  FRAUDS. 

Price  named  in  contract  of  sale,  void  under  Stat- 
ute of  Frauds,  may  be  recovered  if  article  sold  is 
subsequently  delivered  and  accepted  in  whole  or  in 
part. 

Sprague  v.  Blake,  20  Wend.  61,  777 

Where  numerous  articles  are  sold  to  same  person 
at  auction  at  one  time  from  same  vendor,  although 
at  different  and  distinct  prices,  the  whole  is  one  en- 
tire contract,  and  delivery  of  part  renders  sale 
valid  within  Statute  of  Frauds. 

MiUs  v.  Hunt,  17  Wend.  333,  156 

Aff'd  S.  C.  in  error,  20  Wend.  431,  906 

Where  owners  of  goods  are  not  disclosed,  delivery 
by  one  owner  of  his  share,  will  render  sale  to  same 
vendee  valid  as  to  balance  of  owners.  Idem.  156 

Contract  for  sale  of  lands  is  valid  within  Statute 
of  Frauds  if  signed  by  the  party  to  be  charged 
therewith  ;  it  need  not  be  signed  by  both  parties. 
Edwards  v.  Farmers'  F.  Ins.  <xL.  Co.,  21 
Wend.  467,  1157 

STAY  OF  PROCEEDINGS. 

Order  extending  time  to  make  a  case  for  20  days 
must  be  served  within  four  days  after  verdict,  and 
will  not  prevent  judgment  unless  served  with  order 
to  stay. 

Hoffman  v.  Loomis,  18  Wend.  513,  452 

Where  debtor  had  no  opportunity  to  plead  dis» 
charge  granted  in  another  State  after  judgment  on 
contract  executed  here,  he  will  be  relieved  on  mo- 
tion, and  perpetual  stay  of  proceedings  on  judg- 
ment will  be  granted. 

Parkinson  v.  ScovOle,  19  Wend.  150,  561 

Where  levy  is  made  under  second  execution,  or- 
der to  stay  will  be  granted  until  determination  of 
replevin  suit  had  on  levy  under  first  execution. 
People  v.  Super.  Ct.  of  N.  T.,  19  Wend. 
701,  756 
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Judgment  ceases  to  be  a  lien  on  real  estate  ten' 
years  after  time  of  docketing ;  but  stay  of  execu- 
tion after  ten  years  will  only  be  granted  on  appli- 
cation of  purchaser  or  incumbrancer. 

Tufts'  Admr.  v.  Tufts,  18  Wend.  621.  489 

Where  relator  suing  out  mandamus  removes  from 

State  intermediate  the  issuing  of  alternative  and 

peremptory  writ,  proceedings  will  be  stayed  until 

security  for  costs  be  filed. 

People  v.  Oneida  C.  P.,  18  Wend.  652,  50O 

Delay  of  defendant  and  steps  taken  with  knowl- 
edge of  removal  is  no  defense  to  motion. 

Idem.  5OO 

Power  to  stay  proceedings  until  security  for  costs 

be  filed  is  an  incidental  power,  and  may  be  exercised 

independent  of  statute.    Idem.  5OO 

Bill  of  exceptions  taken  at  trial  does  not  per  se 

operate  as  a  stay  of  proceedings. 

Seymour  v.  Slocum,  18  Wend.  509,  451 

STOPPAGE  IN  TRANSITU. 

SEE  VENDOR  AND  PURCHASER. 

SUMMARY  PROCEEDINGS. 

SEE  LANDLORD  AND  TENANT. 

Summary  proceedings  are  open  to  technical  ob- 
jection unless  statute  under  which  they  are  had, 
requires  that  they  shall  be  liberally  viewed  by  the 
courts. 

Farrington  v.  Morgan,  20  Wend.  207,  82* 

Summary  proceedings  against  person  holding 
over  after  sale  under  execution  may  be  instituted 
against  servant  or  agent  of  debtor  or  third  person 
acquiring  title  afterlien  of  judgment,  but  such  title- 
must  be  distinctly  alleged  or  conviction  will  be 
quashed. 

HaUenbeck  v.  Gamer,  20  Wend.  22,  764 

SUPERIOR  COURT. 

How  suit  is  commenced  in  Superior  Court  of  N. 
Y.  City. 

People  v.  Super.  Ct.  of  N.  Y.,  19  Wend. 

119,  551 

Where  one  of  joint  debtor  defendants  resides  out 
of  N.  Y.City,  action  may  be  commenced  in  Superior 
Court,  by  service  of  process  on  the  others.and  judg- 
ment rendered  In  same  manner  as  if  both  had  been 
brought  into  court.  Idem.  651 

SUPERSEDEAS. 

Commissioners'  order  upon  allowance  of  writ  of 
error,  staying  proceedings  on  execution,  does  not 
operate  as  a  twpersedeas  to  discharge  from  custody, 
defendant  arrested  and  committed  to  jail  before 
service  of  such  order. 

Sherrill  v.  Campbell,  21  Wend.  287,  1O93 

SURROGATE'S  COURT. 

A  penalty  incurred  by  deceased  in  contract  made 
by  him  is  proper  item  in  account  of  debts,  and  will 
be  deemed  due  to  the  whole  amount. 

Atkins  v.  Kinnon,  20  Wend.  241,  84O- 

Deed  given  on  sale  under  surrogate's  order  must 
substantially  recite  order.  Idem.  84O 

Surrogate's  order  cannot  ordinarily  be  impeached 
collaterally,  even  for  fraud.  Idem.  84  O 

After  surrogate  obtains  jurisdiction,  his  adjudica- 
tion is  examinable  only  on  appeal  or  by  proceed- 
ings in  the  nature  of  appeal.  Idem.  84O 


TAXES  AND  TAXATION. 

Moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital,  are  liable  to  tax- 
ation, although  the  income  be  not  equal  to  the  ex- 
penditures of  such  companies  for  the  twelve 
months  preceding  the  taxation. 

People  v.  Suprs.  of  N.  Y.,  18  Wend.  605,       484 

Where  a  tax  has  been  levied,  and  trustees  have 
been  sued  in  trespass,  and  money  received  by  therm 
recovered  back,  they  have  no  power  to  renew  the 
warrant  and  direct  the  levy  of  the  same  tax,  or  a 
part  thereof. 

Benjamin  v.  Hull,  17  Wend.  437,  191 

TENANCY  IN  COMMON. 

Where  one  tenant  in  common  sells  whole  prop- 
erty held  in  common,  his  co-tenant  has  election  to> 
retake  his  share  when  opportunity  offers.or  to  bring" 
trover  against  tenant  who  sold  it. 

White  v.  Otborn,  21  Wend.  72,  1O1* 

WEND.  17, 18, 19,,  20,  21. 
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TENDER. 

Tender  of  money  in  satisfaction  of  debt,  made 
after  filing1  of  declaration  and  rule  to  plead,  is  no 
defense  unless  costs  then  accrued  are  offered  to  be 
paid;  although  at  time  of  tender  a  copy  of  declara- 
tion has  not  been  served. 

Retan  v.  Drew,  19  Wend.  30*.  616 

Tender  of  money  in  payment  of  debt,  to  be  avail- 
able, must  be  without  qualification ;  held  in  this 
cose  that  a  tender  of  money  in  full  discharge  of  all 
demands  of  creditor  was  not  good. 

Wood  v.  Hitchcock,  20  Wend.  47,  772 

The  rule  of  law,  that  tender  is  equivalent  to  per- 
formance, applies  only  to  the  right  of  action  and 
and  not  to  the  measure  of  damages. 

Shannon  v.  Comstock,  21  Wend.  457,  1 1 54 

TIME. 

Default  entered  on  same  day  that  plea  was  served 
not  set  aside  where  plea  was  held  back  for  purpose 
of  delay. 

Rogers  v.  Beach,  18  Wend.  533,  459 

Fractions  of  a  day  are  regarded  only  to  promote 
the  ends  of  justice.  Idem.  459 

TRESPASS. 

A  mere  non-feasance  will  not  make  party  a  tres- 
passer ah  in  (/in. 

Hale  v.  Clark,  19  Wend.  498.  684 

Owner  cannot  maintain  trespass  for  passing  over 
lands  in  possession  of  tenant. 

Holmes  v.  Secly,  19  Wend.  507,  687 

Trespass  lies  for  entry  and  ouster :  but  damages 
for  continuance  of  trespass  are  not  recoverable 
until  after  plaintiff  has  regained  possession  by  re- 
entry. Idem.  687 
In  trespass,  defense  interposed  that  ?ociw  in  quo  is 
public  highway  deprives  justice  of  jurisdiction. 

Whitney  v  Dudley,  19  Wend.  373,  641 

Trustees  become  trespassers  for  taking  property 
under  warrant  issued  for  collection  of  tax  voted  to 
be  collected  for  building  a  school-house  on  a  site 
chosen  by  the  trustees,  although  power  to  choose 
such  site  is  delegated  by  the  inhabitants  in  district 
meeting. 

Benjamin  v.  Hull,  17  Wend.  437.  191 

In  trespass  for  killing  a  dog.  where  defense  was 
that  dog  was  ferocious  and  in  nabit  of  attacking  in- 
dividuals :  held,  not  necessary  to  prove  a  scienter  as 
to  plaintiff  to  support  the  defense. 

Maxwell  v.  Palmerton,  21  Wend.  407,          1136 
In  trespass  dcbonteasportatis,  possession  is  enough 
to  sustain  the  action. 

Hanmer  v.  Wil*eu,  17  Wend.  91,  71 

Evidence  of  property  in  a  stranger  not  connected 
with  defendant  is  inadmissible.  Idem.  71 

Return  of  property  no  bar  to  action,  but  is  avail- 
able in  mitigation ;  but  it  is  not  admissible  to  show 
that  such  property  was  subsequently  applied  with- 
out assent  of  owner.  In  satisfaction  of  valid  execu- 
tion against  him.  Idem.  71 
Statute  authorizing  case  where  trespass  may  be 
brought  for  injuries  to  person,  etc.,  does  not  change 
rights  of  parties :  it  affects  only  the  remedy. 

n'rifjlit  r.  Wiln,jc.  19  Wend.  343,  63O 

There  must  be  something  beyond  a  mere  trespass 
to  sustain  action  under  the  statute  to  recover  treble 
damages  for  forcible  disseisin. 

Willnrd  r.  Warren.  17  Wend.  257,  129 

The  mere  breaking  of  a  lock  on  an  out-house  is 
not  per  M  sufficient  to  sustain  the  action. 

Idem.  1«9 

It  is  not  necessary  to  show  a  conviction  under 
the  Statute  of  Forcible  Entry  and  Detainer. 

Idem.  129 

Defendant  Is  entitled  to  verdict.  If  he  show  title  in 

liinis'-ir.  however  punishable  he  may  be  erimirm/- 

Her,  for  the  force  used.    Idem.  129 

TRIAL. 

Where  witness  makes  statement  of  fact  in  ad- 
vance of  questions  being  put  by  the  party  calling 
him.  It  Is  discretionary  with  judge  to  allow  the 
party  to  examine  Into  grounds  of  such  stateim-nt. 
Bahnnnn  r.  «.«.,•.  l»  \v,  i,,i.  un,  326 

Notice  of  special  matter  should  contain  all  the 
facts  Decenary  to  """tain  a  plea  against  a  general 
demurrer,  or  at  least  a  motion  for  judgment  non 
oMante  rerrdtrto. 

W.«/i..p  c.  Earl.  17  Wend.  31«.  149 

Judge  may  give  an  opinion  on  the  evidence,  where 
he  qualifies  It  with  an  Instruction  to  jury  to  con- 
sider the  evidence  and  decide  as  they  shall  find  the 
truth  to  be. 

Gardner  v.  Picket,  19  Wend.  1W,  575 

WKND.  17.  18.  19,  20.  21. 


One  holding  the  affirmative  of  an  issue  is  bound 
to  introduce  all  of  his  evidence  in  first  instance.ex- 
cept  that  offered  in  answer,  or  to  qualify  the  case  as 
sought  to  be  established  by  his  adversary. 

Hastings  r.  Palmer,  20  Wend.  225,  834 

Departures  from  this  rule  may  be  made  in  discre- 
tion of  judge,  idem.  834 
A  declaration  by  judge  on  submitting  cause  to 
jury,  that  evidence  is  sufficient  to  entitle  plaintiff  to 
recover,  will  be  deemed  a  positive  direction £0  find 
for  plaintiff. 

Fitzgerald  v.  Alexander.  19  Wend.  402,         651 
If  evidence  offered  is  objected  to,  party  offering 
it  must  show  its  relevancy.either  to  testimony  given 
or  facts  to  be  subsequently  proved  on  bis  part. 

Van  Buren  v.  Wells,  19  Wend.  203,  581 

Court  may  reject  evidence  offered,  if  deemed  ir- 
relevant ;  or  if  already  given,  may  instruct  jury  to 
disregard  it.  Idem.  581 

Judge  cannot  be  asked  to  instruct  jury  upon  a 
point  not  directly  involved  in  matter  in  controver- 
sy. 

Clark  v.  Force,  19  Wend.  232,  591 

Plaintiff,  in  court's  discretion,  permitted,  after 
defendant  has  produced  his  proof, to  shift  bis  ground 
and  produce  evidence  showing  a  right  to  recover,  al- 
though entirely  variant  from  that  primarily  given. 
Mnrrii  v.  Wadtworth,  17  Wend.  103,  76 

In  action  for  false  representations  where  defend- 
ant's correspondence  with  third  person  is  produced 
and   deposited   under  judge's  order  obtained  by 
plaintiff,  defendant  is  entitled  to  have  all  of  it  laid 
,  before  the  jury  where  plaintiff  reads  only  part,  and 
|  defendant's  answers  to  correspondents  form  a  part 
of  such  evidence. 

Itajiminid  v.  Howland,  17  Wend.  389.  1 76 

Before  the  introduction  of  proof  of  previous  acts 
or  declarations  of  witness  for  purpose  of  invalidat- 
ing his  testimony,  witness  must  be  examined  as  to 
the  matter. 

Ecertton  v.  Carpenter,  17  Wend.  419,  186 

TROVER. 

See  PLEADINGS. 

One  having  lien  on  goods  may  transfer  possession 
to  third  person,  subject  to  such  lien:  but  if  transfer- 
ee sells  such  goods,  owner  may  bring  trover 
against  him  ;  trespass  does  not  He. 

Nash  v.  Musher,  19  Wend.  431.  661 

Where  goods  are  obtained  by  false  representations 
as  to  credit,  vendor  may  rescind  the  sale  and,  after 
demand  of  goods  and  refusal,  may  bring  trover 
against  a  sheriff  levying  under  attachment  against 
purchaser. 

Hitchcock  v.  CoviU,  20  Wend.  1«7.  814 

Where  general  demand  is  made  before  sale  by 
sheriff,  it  is  no  defense  to  action  that  claim  was  first 
placed  under  right  of  stoppage  i;i  transitu. 

Idem.  814 

Trover  will  not  lie  by  principal  against  agent,  un- 
less he  has  converted  the  property  or  disposed  of  it 
contrary  to  instructions :  it  will  not  He  for  mere 
omission  of  duty,  although  loss  of  property  happen 
therefrom. 

AfeAforrte  v.  Simpson,  21  Wend.  610,  1207 

Trover  will  not  lie  where  agent,  though  wanting 
in  good  faith,  has  acted  within  the  general  scope  of 
his  powers.  Idem.  12O7 

TRUST  AND  TRUSTEES. 

Where  lands  art1  granted  to  trustee  without  words 
of  perpetuity,  he  will,  by  implication  of  law,  take  a 
fee,  if  such  estate  be  necessary  to  fulfill  the  objects 
of  the  trust. 

Welch  r.  Allen,  21  Wend.  147.  1O44 

When  trust  is  wholly  nominal,  ccstui  que  trutt  may 
maintain  ejectment.  Idem.  1O44 

Where  land  is  purchased  by  husband,  and  deed 
taken  In  name  of  wife.  It  will,  in  first  Instance,  bo 
taken  as  an  advancement  to  her.  but  when  shown 
to  have  been  made  to  defraud  creditors,  land  may 
be  sold  on  execution. 

Outhrie  r.  Gardner.  19  Wend.  414.  655 

TURNPIKE  COMPANIES. 

What  sufficient  notice  to  toll  collector  that  road 
Is  put  of  repair,  to  subject  him  to  penalty  for  taking 

Yt«T. 


toll  therea 

Braden  r.  /ferry.  30  Wend.  55, 


775 


USURY. 

Party  depositing  not*1*  as  collateral  security  for 
payment  of  another  note  made  on  usurious  agrec- 
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ment,  may  repudiate  the  agreement  and  bring  re- 
plevin for  their  recovery ;  but  demand  before  suit 
la  necessary. 

Boughtnn  v.  Bruce,  20  Wend.  234.  837 

A  contract  to  let  sheep  at  a  sum  in  excess  of  legal 
interest  on  their  value  is  not  usurious. 

Hall  v.  Haggart,!!  Wend.  280,  137 

Transfer  and  guaranty  of  a  note  in  consideration 

of  a  less  sum,  is  not  per  *e  usurious,  as  guarantor  is 

liable  only  to  refund  amount  received  by  him  with 

interest. 

Mazuzan  v.  Mead,  21  Wend.  285,  1O93 

The  retaining  of  commission  for  expense  and 
trouble  by  accommodation  indorser,  who  procured 
note  to  be  discounted,  renders  the  transaction  usu- 
rious,and  may  be  alleged  in  bar  of  recovery  on  sub- 
sequently substituted  note. 

Steele  v.  Whipvle,  21  Wend.  103,  1O29 


VARIANCE. 

See  NEW  TRIAL. 

A  general  objection  to  variance  is  not  sufficient. 

Wateun  v.  McLaren,  19  Wend.  557,  7O6 

Where  a  capias  is  issued  against  one  of  defendants 

under  a  fictitious  name.plaintiff  may  declare  against 

him  under  his  true  name,  al  legi  ng  the  circumstance. 

Donnelly  v.  Foote,  19  Wend.  148,  56O 

Exoneretur  for  variance  will  not  be  entered  on 

bail  piece  given  by  other  defendants.    Idem.     560 

Variance  of  a  year  between  bill  of  particulars  and 

evidence  given  on  trial  as  to  time  of  sale  of  a  horse 

will  not  be  regarded. 

Duncan  v.  Ray,  19  Wend.  530,  696 

Where  declaration  is  on  a  promise  to  do  several 
things,  and  but  one  is  proved,  this  is  a  variance  ;  the 
same  strictness  is  not  required  in  actions  of  tort. 

Weed  v.  S.  &  S.  R.  R.  Co.,19  Wend.  534,        698 
Error  will  not  lie  for  variance  between  debt  de- 
manded and  several  sums  alleged  in  different  counts 
to  be  due ;  such  variance  is  not  even  cause  of  de- 
murrer. 

Hart  v.  Seixas,  21  Wend.  40,  1OO7 

In  action  for  damages  for  breach  of  agreement  to 

lease,  objection  to  variance  between  allegation  In 

declaration  as  to  when  rent  was  payable  and  the 

proof  .cannot  be  taken  for  first  time  on  writ  of  error. 

Drigof  v.  Dwight,  17  Wend.  71,  64 

Declaration  averring  sale  of  goods  to  be  paid  for 

by  purchaser's  note  with  indorser  satisfactory  to 

vendor,  Is  not  supported  by  proof  of  sale  at  auction 

on  this  notice,  "Terms  of  sale— over  $100.  six  months 

— satisfactory  notes,"  without  evidence  of  meaning 

of  "satisfactory  notes"  in  mercantile  usage. 

Hanna  v.  Mill*,  21  Wend.  90.  1O25 

A  misdescription  of  name  of  corporation  in  note 
signed  by  agents  in  their  individual  names,  will  not 
render  them  liable  if  it  appear  that  they  did  not  in- 
tend to  be  personally  bound. 

Brockway  v.  Allen,  17  Wend.  40,  53 

At  trial  variance  between  date  of  Instrument  de- 
clared on  and  that  produced  in  evidence,  may  be 
disregarded,  and  plaintiff  may  apply  for  an  amend- 
ment. 

Morris  v.  Wadsworth,  17  Wend.  103.  76 

Oyer  of  writ  cannot  be  craved  for  purpose  of  de- 
murring or  pleading  a  variance  in  abatement,  nor 
will  the  proceedings  be  set  aside  on  motion  for  a 
variance  between  the  writ  and  declaration  in  any 
case,  except  where  defendant  has  been  held  to  bail. 
M'Farland  v.  Townsend,  17  Wend.  440,       193 
Plaintiff  declared  on  carrier's  contract  and  omit- 
ted to  state  an  exception  "of  the  dangers  of  the 
lake":  held,  variance  was  fatal. 

Fairchild  v.  Slocum,  19  Wend.  329,  635 

VENDOR  AND  PURCHASER. 

See  DEED.  MORTGAGE,  ETC. 

Vendee  fraudulently  obtaining  possession  of 
goods  on  sale  has  power  to  sell ;  contra,  where  pos- 
session feloniously  obtained. 

Saltus  v.  Everett,  20  Wend.  267.  85O 

If  article  delivered  is  of  quality  inferior  to  that 
contracted  for,  vendee  must  return  it  on  discover- 
ing its  inferiority ;  if  be  accepts  it  he  cannot  claim 
reduction  from  contract  price. 

Sprague  v.  Blake,  20  Wend.  61,  777 

In  action  for  breach  of  warranty  in  sale  of  chattels, 
return  of  chattels  or  offer  to  return  by  purchaser  is 
not  necessary. 

Waring  v.  Mason,  18  Wend.  425,  422 

Contra  where  purchaser  wishes  to  rescind  con- 
tract. Idem.  422 

Where,  in  contract  of  purchase,  vendee  entered 
into  possession  on  paying  first  installment  and  vend- 
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or  agreed  to  execute  deed  within  two  months,  sec- 
ond installment  to  be  paid  in  ten  months;  on  default 
in  payment  of  second  installment,  held,  ejectment 
would  lie,  although  vendor  did  not  tender  deed  be- 
fore bringing  suit :  also  held  covenant  for  purchase 
money  would  not  lie  by  vendor,  and  that  defend- 
ant's remedy  was  in  equity. 

Wright  v.  Moore,  21  Wend.  230.  1O74 

Vendor  must  have  the  right  of  property  or  of  dis- 
posal in  order  to  pass  title ;  one  whose  possession  is 
wrongful  cannot  sell. 

Saltuf  v.  Everett,  20  Wend.  267,  85O- 

Bill  of  lading  with  power  of  transfer  gives  appa- 
rent right  of  disposal.  Idem.  85O 

Power  of  master  of  vessel  to  sell  cargo  is  limited 
to  cases  of  necessity ;  and  burden  of  proof  is  on 
purchaser.  Idem.  85O- 

Authority  to  sell  may  be  implied  as  well  as  be  ex- 
pressed, as  where  goods  are  placed  in  the  custody  of 
one  whose  common  business  is  to  sell.  Idem.  85O 

Possession  as  sufficient  evidence  of  property  to 
protect  purchaser  is  limited  to  cash,  bank-bills  and 
bills  payable  to  bearer.  Idem.  85O- 

Where  lien  on  goods  exists,  a  tender  of  charges  is 
necessary  before  suit  by  owner,  unless  goods  have 
been  parted  with  :  in  which  latter  case  all  that  can 
be  claimed  by  defendant  is  a  mitigation  of  damages 
by  way  of  recoupment.  Idem.  85O- 

The  indorsement  of  promissory  notes  made  after 
contract  of  sale,  in  anticipation  of  transfer  of  prop- 
erty is  sufficient  to  give  validity  to  contract  of  sale 
by  factor  or  agent  intrusted  with  goods  for  sale,  as- 
against  the  principal. 

Jennings  v.  Merrill,  20  Wend.  9,  759 

Constructive  notice  through  an  agent  to  purchas- 
er, of  contents  of  deed.applies  only  as  between  pur- 
chaser and  vendor,  not  between  purchaser  and  third 
persons  having  prior  equitable  rights. 

Champlin  v.  Latin,  18  Wend.  407.  41ft 

Where  vendor  agreed  to  sell  specific  amount  of 
hay  at  a  specified  price,  part  payable  in  advance  and 
residue  when  whole  quantity  is  delivered;  held, 
vendor  not  entitled  to  recover  for  portion  delivered 
unless  delivery  of  residue  was  prevented  by  vendee. 
Champlin  v.  Rowley,  18  Wend.  187,  34O 

Where  vendee  has  given  notice  of  an  intention  to 
abandon  contract  for  purchase  of  land,  vendor  need 
not  tender  deed  to  maintain  action. 

North's  Adm'r.v.  Pepper,  21  Wend.  636,    1217 

Auctioneer  acting  as  mere  agent,  who  does  not 
disclose  his  principals,  is  personally  liable  as  vendor 
of  goods. 

Mills  v.  Hunt,  17  Wend.  333,  15ft 

Aff'd.  S.  C.  in  error,  20  Wend.  431,  90ft 

Where  there  is  a  mutual  mistake  of  facts,  money 
paid  may  be  recovered  back  pro  tanto,  so  held  in 
sale  of  oats  where  number  of  bushels  was  wrongly 
estimated,  though  purchaser  agreed  to  take  them 
at  estimated  quantity  "  hit  or  miss." 

Wheadon  v.  Olds,  20  Wend.  174,  817 

Where  land  is  sold  on  installments,  and  first  in- 
stallment is  due  before  time  for  execution  of  con- 
veyance, want  or  title  in  vendor  is  not  a  bar  to  ac- 
tion therefor. 

Harrington  v  Higgim,  17  Wend.  376,  171 

But  If  vendee  under  terms  of  contract  could  have 
demanded  conveyance  on  payment  of  first  install- 
ment and  giving  security  for  the  balance,  such 
tender  of  payment  and  security  and  defect  of  title 
would  bar  a  recovery.  Idem.  171 

On  breach  of  special  agreement  by  vendee,  to- 
give  note  or  bill  payable  at  future  day,  vendor  may 
sue  immediately  for  the  breach  and  recover  as  dam- 
ages,the  value  of  the  goods  sold,  allowing  rebate  of 
interest  for  stipulated  credit. 

Hanna  v.  Mills,  21  Wend.  90,  1O25 

He  cannot  recover  for  goods  sold  and  delivered 
until  credit  has  expired. 

Yale  v.  Coddington,  21  Wend.  175,  1O54 

The  mere  exhibition  of  samples  at  the  time  of 
sale  Is  not  of  Itself  evidence  of  an  agreement  to  sell 
by  sample ;  jury  is  to  determine  whether  the  sale 
was  so  intended. 

Waring  v.  Mason,  18  Wend.  425.  422 

Difference  between  civil  and  common  law  in  re- 
spect to  implied  warranties.  Idem.  422 

In  sale  by  sample,  the  law  implies  a  warranty  that 
the  bulk  corresponds  with  the  sample.  Idem.  422 

In  sale  of  hemp  in  bales,  there  is  no  implied  war- 
ranty that  the  interior  shall  correspond  in  quality 
with  the  exterior  of  the  bales;  especially  where 
vendee  was  told  to  examine  and  did  examine  part 
of  the  bales  for  himself. 

Salisbury  v.  Stainter,  19  Wend.  159.  565 

Sound  price  does  not  raise  implied  warranty  that 
article  is  fit  for  all  purposes  to  which  it  is  ordinarily 
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applied,  as  where  flour  is  purchased  to  manufacture 
starch  from,  the  purchaser  not  disclosing  uses  for 
which  it  was  intended. 

Hart  v.  Wright,  17  AVend.  287,  132 

Aff'd,  Wright  v.  Hart,  18  Wend.  449,  43O 

Right  of  stoppage  in  trangitu  continues  until  arri- 
val of  goods  at  final  destination,  although  sent  only 
to  intermediate  port  by  vendor  and  part  actually 
delivered  to  vendee  at  his  residence. 

Buckley  v.  Furniss,  17  Wend.  504,  815 

Right  of  stoppage  in  trangitu  is  ended  where 
goods  are  sent  to  warehouseman  to  keep  them  until 
called  for  or  ordered  forward  by  owner. 

Hiti-hcni-k  v.  O»ri7/,  20  Wend.  167,  814 

Where  goods  are  obtained  by  false  representations 

as  to  credit,  vendor  may  rescind  the  sale  and  after 

demand  of  goods  and  refusal,  may  bring   trover 

against  sheriff  levying  under  attachment  against 

purchaser.    Idem.  814 

Where  general  demand  is  made  before  sale  by 

sheriff,  it  is  no  defense  to  action  that  claim  was  first 

placed  under  right  of  stoppage  in  trangitu. 

Idem.  814 

VENUE. 

Venue  is  not  necessary  in  pleading  an  order  of  the 
court  or  other  matter  of  record. 

Thomas  v.  Cameron,  17  Wend.  59,  6O 

Requisites  of  an  affidavit,  in  supporter  opposition 
of  a  motion  to  change  venue. 

Onondaga,  Co.  Bk.  v.  Shepherd,  19  Wend. 

10.  613 

Motion  for  change  of  venue  after  plea,  is  good  un- 
less the  effect  of  the  delay  is  to  throw  plaintiff  over 
the  circuit. 

An,,,,..  1«  Wend.  514.  .  453 

Where  defendant  is  let  in  to  defend  on  the  merits 
after  default,  plaintiff  is  permitted  to  change  the 
venue  to  obtain  a  speedy  trial. 

Payne  v.  Smith,  I'.i  Wend.  122,  658 

In  joint  action  against  maker  and  indorsers  of 
promissory  note,  venue  will  not  be  changed  on  ap- 
plication of  indorsers  alone. 

Legg  r.  Dorsheim,  19  Wend.  700,  755 

Where  part  of  offense  of  forgery  is  committed  in 

one  county  and  part  in  another,  the  venue  is  in  the 

county  where  the  offense  is  consummated :  in  cases 

of  misdemeanor  the  venue  is  in  either  county. 

People  r.  Rathbun,  21  Wend.  509,  1172 

Venue,  on  trial  of  indictment  for  forgery  of  a 

promissory  note,  must  be  laid  in  county  in  which 

paper  was  first  transferred  for  purpose  of  obtaining 

credit  on  it.    Idnn.  1172 

Action  for  injury  to  person,  done  out  of  the  State 

is  transitory  and  may  be  brought  In  any  court  of  C. 

P.  in  the  State:  and  place  where  injury  happened 

need  not  be  laid  under  a  rldclicit. 

Smith  r.  Bull,  17  Wend.  :m.  152 

The  statute  treating  of  locality  of  actions  (2  R.  8., 
330).  does  not  take  away  common  law  power  of  our 
courts  to  take  cognizance  of  actions  for  such  in- 
juries. l<ti  in.  126 


WILLS. 

Se.-    |)K\  I-K.   !.(..  \.    V.    I.M   . 

Will  doea  not  take  effect  until  death  of  testator, 
and  statute  affecting  wills  will  take  effect  on  it  at 
that  time. 

rtW  r.  Stum-tHinl,  is  Wend.  257.  364 

Will  must  be  construed  according  to  existing 
utate  of  things  at  the  time  of  testator's  death. 

Phetpt,  i:  \\vnd.  3BO.  176 

l>evlse  to  trustees  to  receive  rent*  and  profits  and 
pu\  them  over  to  children  for  term  of  21  years  is 

rl  it  ion  at 


void  :  BO  also  a  power  in  trust,  to  make  pai 
the  end  of  such  term,  IN  void. 

HI>I,<-'»  r.ir«.  i.  Vnn  Srhairk,  20  Wend. 
564,  •».-.; 

Introductory  clause  In  will,  evincing  testators  in- 
tent to  dispose  of  till  his  worldly  estate  cannot  en- 
large the  estate  devised,  unless  words  of  dimwit  Ion 
in  clause  of  devise  are  connected  in  terms  or  MOM 
with  the  Introductory  clans**,  and  Import  more  than 
a  men-  description  of  the  property  deviwd. 

llnrlififll  r    lint 7i.  )/•".  L'n  Wend.  WB,  956 

Will  made  In  1H2H.  rrpuhllnhed  In  IKCt,  gave  to  heirs 
at  law  life  estates  with  power  to  lease  for  a  life  or 
liven  or  for  a  term  of  ivi  years,  and  to  devlne  In  trust 
to  their  heirs;  or  In  want  of  nueh  devise  that  land 
•lew-end  t.i  their  children  to  lie  held  In  common  :  In 
chancery,  held,  that  will  was  void,  except  as  to  pro- 
portion in  which  derteee* should  take,  and  that  they 
WRJID  17,  18,  19,  20,  91.  81 


take  in  fee  as  heirs-at-law  ;  and  this  decree  was  af- 
firmed in  Court  of  Errors  by  a  divided  vote,  see. 
Root  r.  Stuyrexant,  18  Wend.  257,  364 

WITNESS. 

See  EVIDENCE. 

Where  a  witness  called  to  testify,  is  of  tender  years, 
party  against  whom  he  is  called,  may  require  that 
he  shall  be  examined  as  to  his  understanding  of  the 
nature  and  obligation  of  an  oath. 

Peoph  r.  .VrJV.iir.  21  Wend.  608.  12O7 

Where  defendant  has  right  to  personal  attend- 
ance of  plaintiff  as  a  witness,  he  must  apply  to  cir- 
cuit judge  to  postpone  trial  in  case  plaintiff  does  not 
attend  after  notice. 

Bosworth  v.  Perhamus,  20  Wend.  611,  968 

Competency.— Where  two  persons  are  sureties  for 
a  third,  the  maker  of  a  promissory  note,  and  pay- 
ment of  the  note  is  enforced  from  one  of  the  sure- 
ties, in  action  by  him  against  the  principal  to  re- 
cover the  amount  of  money  so  advanced,  the  other 
surety  is  a  competent  witness  for  the  plaintiff. 

Benedict  v.  Hecox,  18  Wend.  490,  445 

Where  master  of  canal  boat  had  immediate  charge 

and  direction  of  boat  at  time  of  injury,  in  action 

against  him  the  helmsman  is  competent  witness  for 

him. 

Noble  v.  Paddock,  19  Wend.  456,  669 

Barnes  v.  Cole,  21  Wend.  188,  1O59 

In  ejectment  against  husband,  for  real  estate  be- 
longing to  his  wife,  witness'  incompetency  from  lia- 
bility to  wife  on  covenant  for  quiet  enjoyment  is 
removed  by  release  from  husband. 

Ford  v.  Walncorth,  19  Wend.  334,  62 7 

In  indictment  against  two  for  felony,  where  sep- 
arate trial  is  had  for  one,  the  other  is  not  a  compe- 
tent witness. 

People  v.  Williams,  19  Wend.  377,  642 

Party  to  record,  although  nominal,  is  incompetent 
if  objected  to  by  party  in  interest. 

Benjamin  r.  Cnvrntru,  19  Wend.  353,  634 

Alleged  grantor  is  competent  as  a  witness  to  prove 
deed  a  forgery  in  a  question  of  title  between  third 
persons. 

Jackson  v.  Leak,  19  Wend.  339,  629 

Vendor  is  incompetent  as  a  witness  in  a  case  be- 
tween his  creditors  and  the  vendee. 

Rea  r.  Smith,  19  Wend.  293,  612 

Release  by  officer  sued  for  taking  the  property 

does  not  render  vendor  competent.  Idem.  612 

One  who  does  not  believe  in  the  existence  of  a 

Supreme  Being.who  will  punish  for  false  swearing, 

is  not  competent  If  objected  to. 

People  v.  M'Garren,  17  Wend.  480,  199 

After  he  has  testified,  his  disbelief  may  be  shown. 

to  affect  his  credibility.    Idem.  199 

Agent  is  competent  in  suit  commenced  by  his  di- 

rections.where  he  has  not  assumed  any  personal  re- 

sponsibility  for  costs. 

Jtforrte  v.  Wadmcorth,  17  Wend.  108.  76 

Supposed  moral  or  honorary  obligation  goes  to 

witness'    credibility,  not  to  his  competency :    the 

court  is  to  determine  witness'  competency:  it  is  not 

a  question  resting  with  him. 

(V,,,i7  111.,  r.  Hughe*.  17  Wend.  94,  73 

Party  liable  for  costs  on  failure1  of  plaintiff  to  re- 
cover, is  competent  for  plaintiff  if  he  hold  bond  of 
indemnity  against  such  costs  executed  by  solvent 
obligor. 

Lake  v.  Auhorn,  17  Wend.  18,  46 

One  prima  facie  liable   for  payment  of   a  debt 

Is  not  a  competent  witness  to  sustain  a  suit  In  which 

the  debt  or  a  part  Is  sought  to  be  charged  upon  a 

third  person,  or  a  fund  In  his  hand. 

CoUiiif  v.  Klli*,  21  Wend.  397.  1 133 

Transfer  of  note  at  risk  of  party  receiving  It.  leaves 
implied  warranty  that  it  is  genuine,  and  on  ques- 
tion of  its  genuineness  party  to  transfer  is  incompe- 
tent witn«>88  if  objected  to  on  that  ground. 

n'atniin  r.  McLaren.  19  Wend.  557,  7O6 

Stockholder  who  has  transferred  his  stock  to 
avoid  objection  to  his  competency.  Is  competent  for 
bank,  although  he  avow  his  Intention  to  repoMM 
himself  of  the  stock,  where  then*  Is  no  agreement 
with  vendee  to  re-transfer.  The  objection  go**  only 
to  his  credibility. 

Stall  r.  Cattkill  Hk.,  18  Wend.  4fl6.  436 

One  of  defendants  in  tnwpafw,  against  whom  then- 
is  no  evidence,  may  be  dlschargea  and  is  competent 
witness  for  co-defendants. 

\    <K«  r.  Hfu-ilt,  18  Wend.  141.  384 


Where  plaintiff,  pun-hawed  under  execution  tale 
without  change  of  poMOMion  :  held,  sale  void  and 
defendant  Incompetent  wltnem  against  plaintiff  in 

N.  Y.  R.,  18.  1278 
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subsequent  controversy  between  him  and  other 
creditors. 

Gardenier  v.  Tubbs,  21  Wend.  169,  1O52 

Partner  not  joined  as  defendant  with  co-partners 
in  action  on  nrm  debt,  is  competent  for  defendants 
when  released  by  co-partners  from  all  liability  for 
contribution. 

Lefferts  v.  De  Mott,  21  Wend.  138,  1O4O 

The  rule  in  England,  see  Idem.  1O4O 

Former  holder  and  guarantor  of  note,  on  being 
released  on  obtaining  substituted  security,  becomes 
u  competent  witness ;  objection  to  him  goes  only  to 
his  credibility. 

Molt  v.  Small,  20  Wend.  212,  83O 

Witness  whose  interest  is  adverse  to  that  of  party 
calling  him  is  competent. 

Clark  v.  Force,  19  Wend.  232,  591 

Impeaching— Evidence  of  general  reputation  that 
a  female  witness  is  a  prostitute  is  inadmissible  for 
purpose  of  impeaching  her. 

Bakeman  v.  Rose,  18  Wend.  146.  326 

What  questions  may  be  put  to  impeaching  wit- 
ness, see 

People  v.  Rector,  19  Wend.  569,  71O 

Where  general  moral  character  of  witness  is  im- 
peached, party  calling  him  may  adduce  testimony 
in  support  of  nis  character  for  truth  and  veracity. 
Idem.  710 

The  mere  contradiction  of  witness  affords  no 
grounds  for  such  testimony.  Idem.  710 

Examination  of  witness  taken  on  arrest  of  crim- 
inal, is  admissible  in  support  of  his  testimony  where 
witness  is  sought  to  be  impeached  on  ground  of  in- 
consistent relations  of  matter  in  question. 

Idem.  71O 

Where  witness  is  sought  to  be  impeached  on  cross- 
examination,  his  answer,  if  favorable  to  himself,  is 
conclusive  against  the  party.  Idem.  71 0 

Witness  to  sustain  character  of  impeached  wit- 
ness, testif  j-ing  that  he  has  known  him  for  a  num- 
ber of  years,  and  that  he  knows  his  associates  but  is 
not  acquainted  with  his  general  character  for  truth 
and  veracity,  permitted  to  testify  that  he  would  be- 
lieve him  on  his  oath. 

People  v.  Davis,  21  Wend.  309,  1103 

Magistrate  before  whom  complaint  of  rape  was 
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made  is  inadmissible  to  impeaca   prosecutrix  on 
trial. 

People  v.  Abbot,  19  Wend.  192,  576 

Where  present  character  of  witness  for  truth  and 
veracity  is  slightly  impeached,  evidence  of  bad  char- 
acter in  that  respect,  in  years  past,  is  admissible. 

Idem.  576 

Privilege— Witness  is  not  bound  to  answer  if  his 
answer  will  subject  him  to  punishment  or  degrade 
him. 

People  v.  Rector,  19  Wend.  569,  71O 

Privilege  of  counsel  is  personal  to  party  who  con- 
sulted with  him,  and  may  be  waived  by  such  party 
although  his  interest  has  passed  to  another  and 
such  other  objects  to  the  disclosure. 

Beiijamtn  v.  Coventry,  19  Wend.  353,  634 

WRITS. 

Writ  in  nature  of  writ  of  error  coram  nobis  exists 
here :  form  of  such  writ,  see, 

Smith  v.  Kingsley,  19  Wend.  620,  728 

Such  writ  is  not  a  writ  of  right  ;  affidavit  of  error 
in  fact  is  necessary  to  its  allowance.  Idem.  728 

Though  irregularly  issued,  execution  cannot  be 
taken  out  but  by  leave  of  court.  Idem.  728 

Such  writ  can  properly  issue  only  by  order  of 
court  on  cause  shown  by  affidavit  and  notice  to  op- 
posite party. 

Ferris  v.  Douglass,  20  Wend.  626,  973 

Such  writ  does  not  operate  as  a  stay  of  proceed- 
ings :  an  order  of  the  court  is  necessary ;  when  such 
order  granted,  see  Idem.  973 

Where  writ  requires  transcript  to  be  brought  up, 
that  record  may  be  inspected  and  the  people,  not 
the  justices  may  act  on  it,  it  will  be  quashed  on 
motion. 

Smith  r.  Kinsley,  19  Wend.  620,  728 

Question  on  the  writ  de  Ho  mine  replegiando,  in 
case  of  slave  escaped  from  service  of  his  master: 
and  as  to  proof  necessary  to  be  exhibited,  see 

Dkcon  v.  AUender,  18  Wend.  678.  509 

Statute  authorizing  sci.  fa.  proceedings  in  case  of 
death  of  party  during  progress  of  suit,  does  not  au- 
thorize such  writ  in  cases  other  than  those  before 
known  to  the  law. 

Webber  i\  Underbill,  19  Wend.  447,  666 
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